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 1            TUESDAY, SEPTEMBER 22, 2015, 9:00 A.M.
  

 2                      CLOVIS, CALIFORNIA
  

 3
  

 4                     P R O C E E D I N G S
  

 5             JUDGE CLIFTON:  Let's go on record.  I don't
  

 6    mean to be that close.  This record is being made on
  

 7    September 22nd, 2015.  It's a Tuesday and we're in
  

 8    Clovis, California.  My name is Jill Clifton.  I'm a
  

 9    United States Administrative Law Judge.  I work for the
  

10    United States Department of Agriculture.  It is my job
  

11    at this hearing to preside over the taking in of
  

12    evidence.  There are two kinds of evidence, testimony
  

13    and exhibits.  Once I have certified the record that has
  

14    identify what the evidence is that we took in, I
  

15    identify the transcript, identify any corrections that
  

16    have been submitted and accepted, identify the exhibits,
  

17    then my work is done.
  

18             The Secretary of Agriculture has assisted
  

19    throughout this entire process by those people who work
  

20    for the United States Department of Agriculture,
  

21    Agricultural Marketing Service.  In a moment I'm going
  

22    to have the representatives of the United States
  

23    Department of Agriculture identify themselves, and at
  

24    that point I would also like the proponents and
  

25    opponents who have submitted-in-writing positions on

7
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 1    California milk and whether it should be governed by a
  

 2    federal regulation agency, I would like them to identify
  

 3    themselves.
  

 4             At that point I'm not asking for any of your
  

 5    preliminary issues, which I will then ask for at a later
  

 6    moment in the hearing.  When I'm asking you to identify
  

 7    yourselves I would like you actually to come forward to
  

 8    the podium that's in front of me so that you are facing
  

 9    the group.  And I would like you to state your name and
  

10    spell your name, I would like you to say what your job
  

11    is and what your connection to this hearing is.  The
  

12    docket number for this case, and this case is on file
  

13    with the hearing clerk in the United States Department
  

14    of Agriculture, is AO, that stands for agreements and
  

15    the orders, docket number 15-0071.  And the case caption
  

16    is "In re," meaning regarding, "milk in California."
  

17             I have a number of announcements to make, but
  

18    I'm going to wait until after we've made the
  

19    introductions for those.  I would like to start by just
  

20    stating what this public hearing is for.  This public
  

21    hearing is being held to consider and take evidence on
  

22    the proposed establishment of a federal milk marketing
  

23    order to regulate the handling of milk in California.
  

24    The proposed marketing area would incorporate the entire
  

25    state of California.  United States Department of

8
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 1    Agriculture received four proposals from interested
  

 2    parties, some that include certain milk pricing and
  

 3    pooling provisions not found in current federal milk
  

 4    orders.
  

 5             The proposals incorporate the same dairy
  

 6    product classification system used throughout the
  

 7    federal milk marketing order system.  Additional
  

 8    features would recognize California quota premium and
  

 9    fluid milk fortification values.  This hearing will
  

10    consider the four proposals as contained in the federal
  

11    registered hearing notice published on August 6th,
  

12    2015.
  

13             Now, be mindful of two things as you speak.
  

14    One is the court reporter needs to understand what you
  

15    are saying, so if you are using the word like pooling,
  

16    you might pause and say that's P-O-O-L-I-N-G.  Not only
  

17    the court reporter needs to hear you, but so do the
  

18    people listening just to the audio portion of this at a
  

19    computer who don't have the benefit of seeing you
  

20    articulate.  So take your time, spell your name and
  

21    other terms that might be confusing.  If you wish you
  

22    might -- for example, if you are talking about Class I
  

23    milk you might say whether you mean the one to be a
  

24    Roman numeral I as it might be found in the federal
  

25    system or an Arabic one as it might be found in the

9
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 1    California system.
  

 2             So at this point I would like those people,
  

 3    beginning with Mr. Francis, to come forward and face you
  

 4    and identify themselves.  First, those who work for the
  

 5    United States Department of Agriculture in the
  

 6    agricultural marketing service, and then following those
  

 7    people those who work for the United States Department
  

 8    of Agriculture, Office of the General Counsel.  Those
  

 9    are the lawyers.  Mr. Francis.
  

10             MR. FRANCIS:  Thank you, Judge Clifton.  Good
  

11    morning, everyone.  Welcome to today's session of the
  

12    public hearing.  USDA is holding this hearing to gather
  

13    evidence in the form of testimony and exhibits, and we
  

14    thank you for your interest and participation in this
  

15    process.  And we look forward to hearing from you to
  

16    better understand the California dairy industry
  

17    throughout this process.
  

18             So my name is William Francis.  I'm a dairy
  

19    product marketing specialist with the Agricultural
  

20    Marketing Service of USDA and I'll invite my AMS
  

21    colleagues to come forward and be recognized, followed
  

22    by the Office of the General Counsel.
  

23             MS. MAY:  Good morning, I'm Laurel May.  I'm
  

24    the marketing specialist with the AMS dairy programs.
  

25             MS. TAYLOR:  Good morning, I'm Erin Taylor,

10
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 1    also a marketing specialist in order formulation
  

 2    programs.
  

 3             MS. FRISIUS:  Good morning, I'm Meredith
  

 4    Frisius.  F-R-I-S-I-U-S.  And I'm also a dairy marketing
  

 5    product specialist.
  

 6             MS. ELLIOTT:  Good morning, my name is Pamela
  

 7    Elliott, E-L-L-I-O-T-T.  I'm a dairy market -- dairy
  

 8    marketing specialist with the AMS USDA.
  

 9             MS. STEENECK:  Hello, my name is Amanda
  

10    Steeneck, S-T-E-E-N-E-C-K, and I'm an agricultural
  

11    economist with the Ag Marketing Service.
  

12             MS. WARREN:  Good morning, I'm Lorie,
  

13    L-O-R-I-E, Warren, W-A-R-R-E-N.  And I'm chief of the
  

14    market information branch of AMS USDA dairy programs and
  

15    I will probably say MIB a lot, that's Market Information
  

16    Branch.
  

17             MS. RAGHUNATHAN:  Good morning, I'm Uthra
  

18    Raghunathan.  I'll go slow.  It's U-T-H-R-A.  My last
  

19    name is R-A-G-H-U-N-A-T-H-A-N.  And I'm an economist
  

20    with the USDA AMS dairy programs.
  

21             MR. POLLOCK:  Good morning, my name is William
  

22    Pollock.  I'm an agricultural economist with Federal
  

23    Order 33 and I'm on detail with AMS dairy program for
  

24    this hearing.
  

25             MR. SCHAEFER:  Hello, Henry Schaefer,

11
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 1    S-C-H-A-E-F-E-R.  I'm chief agricultural economist in
  

 2    the upper Midwest, Federal Marketing Order Number 30,
  

 3    and I'm detailed for AMS for the hearing.  Thank you.
  

 4             MR. MYKRANTZ:  Hello, my name is John
  

 5    Mykrantz.  Mykrantz is spelled M-Y-K-R-A-N-T-Z.  And I'm
  

 6    an agricultural economist with the Arizona and Pacific
  

 7    Northwest orders in Seattle, and I'm on temporary detail
  

 8    for this hearing.  Thank you.
  

 9             MR. CRYAN:  Good morning, my name is Roger
  

10    Cryan.  R-O-G-E-R, no D.  C-R-Y-A-N.  I'm a supervisory
  

11    agricultural economist with the dairy program,
  

12    Agricultural Marketing Service, and I'm here to support
  

13    the presentation of data and economic impact analysis.
  

14             MR. HILL:  Good morning, I'm Brian Hill,
  

15    B-R-I-A-N, H-I-L-L.  I'm with the Office of General
  

16    Counsel representing the Administrative Agricultural
  

17    Marketing Service.
  

18             MS. BECKER:  Good morning, I'm Lauren Becker
  

19    also with the Office of the General Counsel at USDA.
  

20             MR. FRANCIS:  As you can see there are several
  

21    of us here for this historic event, so those of us that
  

22    have the name tags, those are the folks that you should
  

23    talk to if you are interested in testifying or if you
  

24    have questions about the process.  We're I think very
  

25    friendly, we're approachable.  If you have questions

12
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 1    throughout just flag us down, and if you are interested
  

 2    in testifying we will try to help you facilitate getting
  

 3    Judge Clifton to recognize you for that purpose.  And it
  

 4    would be helpful if you do have a business card or
  

 5    something with your name written on it correctly so that
  

 6    we can provide that to the court reporter so that you
  

 7    can accurately document the correct spelling.
  

 8             So we hope you are going to feel comfortable
  

 9    testifying at this hearing.  We do ask a lot of
  

10    questions, but they're not intended to confuse or
  

11    stumble or embarrass anyone.  We're simply trying to
  

12    make sure that we understand everyone's position clear.
  

13    We do ask questions to clarify for the record.  So after
  

14    that we take all that information, we develop a
  

15    recommendation following the hearing, and if you need
  

16    for us to rephrase any of our questions, please don't
  

17    hesitate to ask.  There are no time constraints on this
  

18    hearing.  We will take as long as it takes so that the
  

19    record is clear and accurate and complete.
  

20             So any audience members may also ask questions
  

21    of any witness about their testimony, so following a
  

22    witness' prepared testimony you can approach this
  

23    microphone and/or be recognized before you come up so
  

24    that Judge Clifton can acknowledge you.  And please use
  

25    this microphone so that everyone in the room can hear

13
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 1    your question and so that the court reporter can
  

 2    accurately record it.  So we are providing an audio feed
  

 3    of this hearing for the convenience of folks who wanted
  

 4    to listen but can't be with us physically in person
  

 5    here, so that webcast can be accessed at tiny URL, so
  

 6    that's all one word, dot, com, slash, CA milk hearing.
  

 7    And so that's the short URL that will get you to the
  

 8    Audiocast.  So for those that are listening on this on
  

 9    the web, we welcome you to listen in.  So we're not
  

10    recording that webcast.  It's important to understand
  

11    that the court reporter's transcript is the official
  

12    documentation of the proceedings at this hearing.
  

13    Transcripts and copies of any of the exhibits that are
  

14    entered into the record are going to be made available
  

15    on our web site approximately two weeks after the week
  

16    in which they're presented here, so at the end of this
  

17    week, two weeks from Friday, we hope to have complete
  

18    transcripts for this week and all the exhibits
  

19    associated with this week posted.
  

20             So the link for accessing the transcripts and
  

21    the exhibits, it's from our California hearing page on
  

22    our web site, it's www.ams.usda.gov/caorder.  All one
  

23    word, CA order.  So there are nice handy-dandy cards in
  

24    the back at the press tables that have all that
  

25    information for the web site and the Audiocast.

14
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 1             Finally, we do have some light refreshments
  

 2    that are in the back of the room for everyone to enjoy,
  

 3    so please help yourself.  And then what we're going to
  

 4    do is try to give you updates as we can on the
  

 5    proceedings as they develop.  So that's our official
  

 6    welcome and we will turn it back to Judge Clifton.
  

 7             JUDGE CLIFTON:  Thank you, Mr. Francis.  I now
  

 8    would like those people who participated in preparing
  

 9    written statements for the Secretary of Agriculture in
  

10    advance of this hearing, I would like the whole team to
  

11    come.  And, again, you would follow the examples set by
  

12    Mr. Francis and his crew as to how you identify
  

13    yourselves.  Who would like to begin?
  

14             MR. BESHORE:  Good morning, everyone.  My name
  

15    is Marvin Beshore, that's M-A-R-V-I-N, Beshore is
  

16    B-E-S-H-O-R-E.  I'm an attorney with an office at 130
  

17    State Street in Harrisburg, Pennsylvania 17101.  And I
  

18    am representing today the proponents of Proposal No. 1
  

19    in the hearing notice California Dairies, Inc., Dairy
  

20    Farmers of America, Inc. and Land O'Lakes, Inc.  With me
  

21    as co-counsel, I will allow them to introduce
  

22    themselves, attorneys from the law firm Hanson Bridgett
  

23    here in California.  John.
  

24             MR. VLAHOS:  Good morning, my name is John
  

25    Vlahos, V-L-A-H-O-S, and it's J-O-H-N for John.  As

15
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 1    Marvin said I'm with the law firm of Hanson Bridgett in
  

 2    San Francisco and we're co-counsel with Mr. Beshore
  

 3    representing California Dairies, Inc., Land O'Lakes and
  

 4    Dairy Farmers of America.
  

 5             MS. THOMPSON:  My name is Megan Oliver
  

 6    Thompson, that's M-E-G-A-N, O-L-I-V-E-R,
  

 7    T-H-O-M-P-S-O-N.  I'm also an attorney with the law firm
  

 8    of Hanson Bridgett in San Francisco, also representing
  

 9    proponents California Dairies, Inc., Land O'Lakes, Inc.
  

10    and Dairy Farmers of America, Inc.
  

11             MR. HOLLON:  Good morning, I'm Elvin Hollon.
  

12    An economist for the Dairy Farmers of America.  I'm the
  

13    director of fluid marketing and economic analysis there
  

14    and I've prepared testimony and data evidence for the
  

15    hearing record.  I have to get my card so I can read my
  

16    address.  10220 North Ambassador Drive, Kansas City,
  

17    Missouri 64153.  Thank you.  E-L-V-I-N, H-O-L-L-O-N.
  

18             MR. BESHORE:  We always spell Elvin's name
  

19    wrong in our office till we get it right, so I wanted to
  

20    make sure he spelled it for everyone.  Elvin will be one
  

21    of the witnesses testifying in support of Proposal No.
  

22    1.  He's the only one present here at the moment, but
  

23    there will be a number of other agricultural economists,
  

24    marketing specialists and expert witnesses that we will
  

25    present in support of our proposal and they'll be

16
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 1    introduced at the time when they are here and their
  

 2    testimony is presented.
  

 3             MR. ENGLISH:  Good morning.  My name is Chip
  

 4    English, C-H-I-P, E-N-G-L-I-S-H.  I'm with the law firm
  

 5    of Davis, Wright, Tremaine.  My office is in Washington,
  

 6    D.C., 1919 Pennsylvania Avenue Northwest, Suite 800,
  

 7    Washington, D.C. 20006.  I'm here on behalf of the Dairy
  

 8    Institute of California, which is a trade association
  

 9    founded in 1939 that represents 28 proprietary companies
  

10    including processors of fluid milk and manufacturers of
  

11    cheese, culture and frozen dairy products.  The number
  

12    of companies of the Dairy Institute of California
  

13    operate 38 dairy plants in California and accounting for
  

14    approximately 70 percent of the milk products, 85
  

15    percent of the cultured proposal products and 90 percent
  

16    of the cheese policy process and manufacturing in the
  

17    state.
  

18             We are here principally in opposition to the
  

19    adoption of the Federal order for California also as
  

20    supporters of the alternative proposal, which is
  

21    Proposal 2.  With me, I'll let them introduce
  

22    themselves, my co-counsel from the law firm of Davis,
  

23    Wright, Tremaine, Ashley Vulin, and our California
  

24    counsel, John Lemmon from Knox, Lemmon and Anapolsky,
  

25    and I'll let them spell it for you, because I can't

17
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 1    spell it.  So anyway, I'll step aside.
  

 2             MS. VULIN:  Hi.  My name is Ashley Vulin,
  

 3    A-S-H-L-E-Y.  Last name is V as in Victor, U-L-I-N.  I'm
  

 4    also with the law firm Davis, Wright, Tremaine in our
  

 5    Portland office, which is at 1300 Southwest 5th Avenue,
  

 6    Suite 2400, Portland, Oregon 97201.  And I also am
  

 7    co-counsel for the Dairy Institute of California.
  

 8             MR. LEMMON:  Thank you and good morning.  My
  

 9    name is John Lemmon.  That's J-O-H-N, Lemmon is
  

10    L-E-M-M-O-N.  I'm with the law firm of Knox, K-N-O-X,
  

11    Lemmon and Anapolsky, A-N-A-P-O-L-S-K-Y.  We are at 300
  

12    Capitol Mall, Suite 1125, Sacramento.  And I'm general
  

13    counsel for Dairy Institute of California, and as
  

14    Mr. English has indicated we are the proponents of the
  

15    alternative proposal.
  

16             MR. SCHIEK:  Good morning.  My name is William
  

17    Schiek, that's S-C-H-I-E-K.  I'm the economist for the
  

18    Dairy Institute of California.  I will be presenting the
  

19    bulk of Dairy Institute's testimony later in the
  

20    hearing, and our offices are at 1127 11th Street, Suite
  

21    718, Sacramento, California 95814.
  

22             MS. KALDOR:  Good morning, I'm Rachel Kaldor,
  

23    executive director of Dairy Institute of California.
  

24    R-A-C-H-E-L, K-A-L-D-O-R.  Our offices are located at
  

25    1127 11th Street, Suite 718, Sacramento, California

18
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 1    95814.
  

 2             MR. ENGLISH:  As with cooperative proponents we
  

 3    will have a number of other dairy economists and company
  

 4    witnesses testifying, but I don't think that we need to
  

 5    introduce them at this time.  Thank you, Your Honor.
  

 6             MS. HANCOCK:  Good morning, everyone.  My name
  

 7    is Nicole Hancock and I'm an attorney with Stoel Rives.
  

 8    My office -- or my name is spelled H-A-N-C-O-C-K, Nicole
  

 9    is N-I-C-O-L-E.  My office is located at 101 South
  

10    Capitol Boulevard, and that's O-L on Capitol, Suite
  

11    1900, Boise, Idaho 83703.  I represent the California
  

12    Producer-Handlers Association as well as Ponderosa Dairy
  

13    in this federal milk marketing order.
  

14             MR. LAI:  Good morning, my name is Victor,
  

15    pronounced Lai but spelled L-A-I. My position is general
  

16    counsel with Producers Dairy Foods, one of the members
  

17    of California Producer-Handlers Association.  Our street
  

18    address is 250 East Belmont Avenue in Fresno, California
  

19    93701.
  

20             MS. HANCOCK:  And as with the other proposals,
  

21    we will be providing testimony from each of our
  

22    producer-handlers as well as some additional experts
  

23    that will be able to talk about their proposals.  Our
  

24    proposal is a little bit different in that it's not a
  

25    standalone but a supplemental piece of information that
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 1    goes along with the others.  Thank you.
  

 2             JUDGE CLIFTON:  Now, the fourth group may not
  

 3    be here today.  Is there anyone who can talk about --
  

 4             MS. HANCOCK:  I tried to fast track it and
  

 5    blend it all together.  Again, I'm Nicole Hancock and I
  

 6    also represent Ponderosa Dairy, which is the fourth
  

 7    supplemental proposal that we'll hear about as far as
  

 8    the written proposals that have been submitted into the
  

 9    USDA matter.
  

10             JUDGE CLIFTON:  Thank you.  Is there anyone
  

11    else who would like to come forward and be recognized at
  

12    this time?  All right.  I'm going to make a couple of
  

13    announcements and then I'm going to ask for you to
  

14    identify preliminary matters.  Not argue them, but
  

15    identify them.  A preliminary matter might be whom do I
  

16    notify if it's too cold?  Whom do I notify if I want to
  

17    testify?  What changes could be made to the tentative
  

18    agenda and the like?  So please don't argue them.  With
  

19    regard to the agenda itself, when we do begin to discuss
  

20    that I want first and foremost for you to let me know
  

21    whether it would be all right if we go forward with what
  

22    the government normally does at the beginning of each of
  

23    these rule-making hearings, which is to provide the
  

24    statistics and to provide some analysis of those
  

25    statistics, that data.  And we predict in this case that
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 1    may take a few days.
  

 2             So even if you would like to see changes to the
  

 3    tentative agenda, if you would like that part to take
  

 4    place first, perhaps we should get on with that part
  

 5    while you have a little opportunity to discuss among
  

 6    yourselves during break and so on how you might want to
  

 7    modify the proposed agenda.  So I will be asking you to
  

 8    identify preliminary matters.
  

 9             Now, some witnesses, of course, we will take
  

10    out of order.  For example, if there's a person who just
  

11    wants to speak about everything at the same time and has
  

12    come away from business and cannot be here for the whole
  

13    hearing and wants to talk about all the issues at one
  

14    time, we will accommodate that as best we can.  I would
  

15    anticipate that that would be somewhat limited
  

16    presentation and not go on for a lengthy period of
  

17    time.  So we would like to take those pieces of
  

18    testimony as quickly as we can to accommodate those
  

19    witnesses so they may come and go.
  

20             With regard to the breaks that we'll take, if
  

21    you are in this room and want to leave at any time and
  

22    come back in you are welcome to do that.  Some of us
  

23    have to stay for every minute and we will need organized
  

24    breaks.  So I'll be calling them from time to time.  I
  

25    don't know exactly how often.  Sometimes in a hearing
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 1    like this as soon as we've gotten all the preliminary
  

 2    matters done, that's a good time to take a break, about
  

 3    a 15-minute break.  It gives people an opportunity to
  

 4    stretch, talk with one another.  An awful lot of the
  

 5    good of meeting like this is to have parties with
  

 6    different viewpoints discuss them with each other during
  

 7    the breaks.
  

 8             Very often parties can make presentations to
  

 9    the secretary that are more meaningful because you have
  

10    talked with each other and you have distilled down what
  

11    is the contrast between your points of view.  You know
  

12    that the court reporter is making the official record
  

13    and you know that there's an audio feed.  You are also
  

14    welcome if you wish to record for your own personal use
  

15    any portion of this hearing.  You might do it with your
  

16    iPhone where you are seated or any other kind of a
  

17    mobile device.  I would ask that you not take pictures,
  

18    but just capture the audio, and I would ask that you not
  

19    bring your device up here.
  

20             The witness stand will be either the little
  

21    table to my right or if the person who's testifying
  

22    prefers to be standing at the podium, they're welcome.
  

23    Either place can serve as a position for a witness and
  

24    either place can serve as a position for someone who's
  

25    making an opening statement or making an argument or
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 1    making an objection.  The podium in front of me has a
  

 2    wireless mic, so it can be turned at any angle.  It can
  

 3    be turned entirely around to question a witness, but to
  

 4    the extent possible for anyone addressing the group to
  

 5    face the group, I would like that.  You may want to turn
  

 6    it sideways when you are questioning a witness, but we
  

 7    have flexibility there.
  

 8             So we don't want to distract a witness, so to
  

 9    the extent you might want to have an out-of-the-room
  

10    discussion about something that's of greater import to
  

11    you than what's going on right this minute, that's
  

12    fine.  You are welcome to step out and come back in.
  

13    All right.  I think that's all I need to say right now.
  

14    I don't know when we'll break for lunch.  It depends on
  

15    the flow of things.  I defer greatly to the person on
  

16    the witness stand and that person's counsel as to when
  

17    might be an ideal time for a break.
  

18             I would encourage you all if you have testified
  

19    and you have stepped back into the room and you remember
  

20    that there was something you should have said or you
  

21    need to clarify, these are very complex issues and very
  

22    often you will answer a question with the first thing
  

23    that needed to be addressed but you didn't say "and on
  

24    the other hand" or follow up in some way that the
  

25    secretary will need to understand.  So you are welcome
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 1    to recall yourself or to be recalled.  The purpose of
  

 2    this hearing is to make things as clear as they can be
  

 3    expressed.  And so we don't have to insist on getting it
  

 4    all right the first time.  Very often your brain will
  

 5    continue to work on the topic and you will think of
  

 6    something else that might be useful.
  

 7             All right.  Now, let's find out what
  

 8    preliminary issues you know about today.  Now, every day
  

 9    I'm going to ask for them.  They change.  One of the
  

10    things that always happens is when is a witness
  

11    available to testify.  And every day that's a different
  

12    situation.  All right.  Who would like to go first.  Oh,
  

13    and each time, even though you have already introduced
  

14    yourself, each time you speak I want your name again.
  

15             MR. ENGLISH:  Good morning again, Your Honor.
  

16    My name is Chip English and I represent the Dairy
  

17    Institute of California, and in keeping with your
  

18    request we do have several preliminary matters we would
  

19    like to take up.  First, as to the proposed schedule, we
  

20    for our part certainly think that the statistical
  

21    evidence should go in first.  There's no reason for that
  

22    not to happen.  I think everybody needs that before we
  

23    even start with other witnesses.  So we agree to that.
  

24             The remainder of the tentative schedule, while
  

25    I'm sympathetic with I think the purpose and the goals,
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 1    it is our view that there's a problem with that.  I
  

 2    won't go further since you just said identify, so I'm
  

 3    identifying that.  I would say that rather than waiting
  

 4    until after the statistical evidence has been put in,
  

 5    that it would be ideal because of witness scheduling to
  

 6    try to resolve that today, if possible.  Doesn't have to
  

 7    be resolved this morning, maybe as a matter at the end
  

 8    of the day.  And I guess one question I would like to
  

 9    confirm, that we talked about we don't know when lunch
  

10    is, I think we're talking about stopping at 5:00 p.m. or
  

11    around that time each day; is that correct, Your Honor?
  

12    Just for people purposes so that they know that.
  

13             And then finally we have a preliminary matter
  

14    to raise.  When we submitted our final submission to the
  

15    Department at the end of May we submitted an Attachment
  

16    3, which was an alternative proposal for Class III under
  

17    solids price, and the Department decided to turn that
  

18    down.  We appealed internally back to the Department for
  

19    reconsideration and they again turned us down and we
  

20    certainly want to resolve that matter, Your Honor.
  

21             JUDGE CLIFTON:  So is my mic on?  There we go.
  

22    I appreciate you turning it off when I'm not speaking.
  

23    That is helpful.
  

24             When you say you want to resolve it, are you --
  

25    again, I'm not asking for your argument.  Are you
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 1    proposing that you be allowed to present on that issue?
  

 2             MR. ENGLISH:  Yes, Your Honor.  In fact, the
  

 3    Department in its final letter to us on September 9th,
  

 4    the last sentence is -- the last two sentences, the
  

 5    hearing will be administered by an administrative law
  

 6    judge.  At the hearing the Dairy Institute of California
  

 7    will have an opportunity to explain to the judge why the
  

 8    WPC under solids pricing content should be included in
  

 9    the hearing record.  So, yes, that is what we seek and I
  

10    have already been prepared on that issue when you are
  

11    prepared to hear it.  And that is all my preliminary
  

12    issues right.
  

13             MR. BESHORE:  Marvin Beshore for the
  

14    cooperative components.  I probably have more agreement
  

15    with Chip English on this than we'll have in the whole
  

16    rest of the hearing.  We concur that the statistical and
  

17    preliminary testimony regarding the economic impact
  

18    analysis should be presented first.  And we also have
  

19    concerns about the proposed tentative agenda, which he
  

20    would like to have addressed and I would concur with
  

21    Chip's thought that the sooner we address that the
  

22    better.  We do not have any other preliminary matters to
  

23    raise and probably don't have much agreement on that
  

24    other preliminary matter Chip has.
  

25             MR. VLAHOS:  If I may, we neglected to do
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 1    something in the introductions, which is give our
  

 2    address.  If I may do that at this time.
  

 3             JUDGE CLIFTON:  State your name.
  

 4             MR. VLAHOS:  John Vlahos, and the address for
  

 5    John Vlahos and Megan Oliver Thompson is Hanson
  

 6    Bridgett, H-A-N-S-O-N, B-R-I-D-G-E-T-T, 425 Market
  

 7    Street, 26th Floor, San Francisco, California 94105.
  

 8    Thank you.
  

 9             JUDGE CLIFTON:  Are there other preliminary
  

10    issues?  All right.  I would like to take a break at
  

11    this time.  I would like to take about a 15-minute
  

12    break, and so I would like you to be back and ready to
  

13    go back on record at 9:55.  It gives you time to just
  

14    relax, get lined up.  What are we going to do?  Well,
  

15    we're going to hear the details of your proposals
  

16    starting with how the agenda should be modified.  So
  

17    prepare for that, and that's what we'll hear first when
  

18    you come back.  All right.  We'll go off the record.
  

19               (Recess taken.)
  

20             JUDGE CLIFTON:  We're back on the record now.
  

21    It's 10:02.  Some of you probably thought that was going
  

22    to be a really long break that early in the day, but,
  

23    look, we used seven minutes more.  A couple of items
  

24    came to mind while we were on break that I would like to
  

25    address first.  None of us has yet said anything about a
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 1    copy machine, so we have an announcement about that.
  

 2             MR. FRANCIS:  Will Francis, USDA.  Thanks for
  

 3    reminding us.  We do have a copier in the back if folks
  

 4    need to make last-minute copies.  Just please be
  

 5    respectful that while things are going on up here it
  

 6    could get a little noisy back there, but it should work
  

 7    out fine.  Anyone that needs to make copies for any
  

 8    documents related to this hearing, help yourself.  If
  

 9    you jam it you're on your own.  Thank you.
  

10             JUDGE CLIFTON:  Is there anyone here who's
  

11    really good at unjamming copy machines?  We may need to
  

12    conscript someone.  Two people talked to me during the
  

13    break who made it clear to me that I needed to have some
  

14    more people identify themselves before we actually get
  

15    into arguing the agenda.  So I would like those people
  

16    who anticipate being a major player in that you're here
  

17    for more than one day and you are likely to question
  

18    witnesses or provide evidence not just on behalf of
  

19    yourself, but on behalf of a group, I would like you to
  

20    come forward and identify yourself at this time as the
  

21    others have, but also being fairly specific about what
  

22    you think you'll be doing when you testify or when you
  

23    question, either way.  So who would like to come first?
  

24             MR. McAFEE:  Your Honor.
  

25             JUDGE CLIFTON:  Oh, and one more thing, don't
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 1    try to face me when you are talking.  I know Mr. English
  

 2    is a very consummate professional and he kept trying to
  

 3    turn to acknowledge me and get my permission to go
  

 4    forward.  Assume that you have my permission.  I want
  

 5    you to testify with your back to me, because I want you
  

 6    to be facing the group and your mouth needs to stay
  

 7    uniformly close to the microphone.
  

 8             MR. McAFEE:  Thank you for the opportunity.  My
  

 9    name is Mark McAfee.  I'm the owner and CEO of Organic
  

10    Pastures Dairy Company here in lovely Fresno County just
  

11    a few miles west of here.  And thank you for attending.
  

12             JUDGE CLIFTON:  Now, start by spelling your
  

13    first and last name.
  

14             MR. McAFEE:  Mark, M-A-R-K, McAfee,
  

15    M-C-A-F-E-E, Organic Pastures Dairy Company, Fresno,
  

16    California.  I'm here representing small operators here
  

17    in the Central Valley, Top O' The Morn, Rosa Brothers,
  

18    Dairy Goddess and some others, that are very much
  

19    negatively affected by the current structure of the
  

20    California dairy pool and we very much support a chain
  

21    in federal and local which allows an exemption of up to
  

22    11,000 gallons per day and stops the tithing into that
  

23    current system.  So I would be representing and arguing
  

24    on that behalf in terms of the Berkeley family
  

25    operations here in Central California which are heavily

29



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1    affected negatively by the current structure but are
  

 2    positively affected by a change in the federal milk
  

 3    pool, so put me down on that list to be here in support
  

 4    of that.
  

 5             JUDGE CLIFTON:  Now, would you please be more
  

 6    specific about how McAfee should look in a transcript?
  

 7             MR. McAFEE:  M-C-A-F-E-E.
  

 8             JUDGE CLIFTON:  Hold on just a second.
  

 9             MR. McAFEE:  Mark McAfee, M-C-A-F-E-E.
  

10             JUDGE CLIFTON:  All right.  Is it a capital M
  

11    and a small C?
  

12             MR. McAFEE:  Yes.
  

13             JUDGE CLIFTON:  Is there a space between the
  

14    M-C and A-F-E-E?
  

15             MR. McAFEE:  No.
  

16             JUDGE CLIFTON:  Thank you.
  

17             MR. McAFEE:  You are very particular.
  

18             JUDGE CLIFTON:  Yes, I am.
  

19             MR. McAFEE:  I am very impressed.  Thank you.
  

20             JUDGE CLIFTON:  Now, you heard us say that
  

21    probably we'll go forward with a few days of
  

22    statistics.  Do you intend to be here for that?
  

23             MR. McAFEE:  I would love to be here any time I
  

24    have an opportunity to speak on this issue.  I can't be
  

25    here for three or four weeks or three months if that
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 1    occurred, rumor in the room.  Although I think it's a
  

 2    wonderful process, I think it would be very hard to be
  

 3    here every day for three months, so if I give you my
  

 4    cell phone I can be back here within a couple of hours.
  

 5             JUDGE CLIFTON:  Is your cell phone number on
  

 6    this card?
  

 7             MR. McAFEE:  Yes, it is.
  

 8             JUDGE CLIFTON:  Okay.  So there's only one --
  

 9    no, there are two phone numbers.  So the first phone
  

10    number, the one that starts 559, that's your mobile
  

11    number?
  

12             MR. McAFEE:  970-5581.  Don't call me after one
  

13    o'clock in the morning.
  

14             JUDGE CLIFTON:  Whose time?  All right.  Let's
  

15    talk now, and I would ask Mr. -- please stay right
  

16    there, Mr. McAfee.  I would like Mr. Francis to come
  

17    back.  Mr. Francis, I know people are approaching
  

18    Agricultural Marketing Service workers who are here and
  

19    saying, "I would like to leave my name on a list to
  

20    testify."  I think their easiest way to get here is if
  

21    when we see a space for them is to call them.  Do you
  

22    agree?
  

23             MR. FRANCIS:  I think that would be fine with
  

24    us, yes, Your Honor.
  

25             JUDGE CLIFTON:  I know it's not going to be
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 1    easy.  Whose mobile phone should we give them so that if
  

 2    they haven't heard they can check back in?
  

 3             MR. FRANCIS:  Well --
  

 4             JUDGE CLIFTON:  Be thinking about it.  It's a
  

 5    preliminary matter and it's going to become increasingly
  

 6    important because there are a lot of people who came
  

 7    here for the first day who can't just be here every day
  

 8    until we decide it's time to fit them in.
  

 9             MR. FRANCIS:  We would be open to scheduling
  

10    farther out.  Today is going to be a little difficult.
  

11    We'll do the best we can, but if you want to schedule
  

12    farther out, and, for example, if you can only be here
  

13    next Tuesday at ten o'clock, the farther out I think the
  

14    better we're going to be able to accommodate.  And then
  

15    we can be in contact with each other and go from there.
  

16             JUDGE CLIFTON:  All right.  May I hand you,
  

17    Mr. Francis, Mr. McAfee's card.  And he wants to be on
  

18    the list.  Thank you very much.
  

19             MR. FRANCIS:  Yes, Your Honor.  We have added
  

20    Mr. McAfee to the list and if there are any others that
  

21    want to be on the list, please approach us.
  

22             MR. McAFEE:  Specifically I would be interested
  

23    in being here for the PD discussions,
  

24    producer-distributor discussions.  Thank you very much,
  

25    Your Honor.
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 1             JUDGE CLIFTON:  Thank you.  All right.  Other
  

 2    people who want to be part of this proceeding either by
  

 3    questioning or presenting and would like to be
  

 4    introduced to the group now, even if you are planning to
  

 5    be here every day until you find a good time.
  

 6             MR. VETNE:  Good morning, everybody, my name is
  

 7    John Vetne, V-E-T-N-E.  My address is George Cole Road,
  

 8    New Portland, Maine, which is in the western mountains
  

 9    of Maine.  I'm a retired attorney.  I got called out of
  

10    retirement by Hilmar Cheese to help them along in this
  

11    process.  I hope to be here for the duration.  Hilmar
  

12    has another consultant and a representative.
  

13             MR. ZOLIN:  Good morning.  My name is Alan
  

14    Zolin, A-L-A-N, Z-O-L-I-N.  I'm a dairy consultant
  

15    working with Hilmar Cheese.  I plan on testifying at
  

16    this hearing.  I do have one issue.  I will be on
  

17    vacation that I arranged, oh, a year or so ago starting
  

18    on Friday, returning October 8th, so if I could testify
  

19    sometime after October 8th I would really appreciate
  

20    that.  Thank you.
  

21             MR. DEJONG:  My name is James DeJong.  Last
  

22    name is spelled D-E-J-O-N-G.  I'm the dairy policy and
  

23    economic analyst for Hilmar Cheese Company, and I plan
  

24    on testifying at this hearing.
  

25             JUDGE CLIFTON:  Could you spell the name of the
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 1    company, please?
  

 2             THE WITNESS:  Sure.  Hilmar Cheese is
  

 3    H-I-L-M-A-R, C-H-E-E-S-E, Company.
  

 4             JUDGE CLIFTON:  And, Mr. Vetne, would you spell
  

 5    your first name, please?
  

 6             MR. VETNE:  J-O-H-N.  It was never anything
  

 7    else but that.
  

 8             JUDGE CLIFTON:  Who else would like to be able
  

 9    now to identify yourself for the group?
  

10             MS. TAYLOR:  Good morning, I'm Sue Taylor,
  

11    S-U-E, T-A-Y-L-O-R, representing Leprino Foods Company,
  

12    L-E-P-R-I-N-O, and I am planning to testify at the
  

13    hearing and will be here during the bulk of the hearing,
  

14    not all of it.
  

15             MR. BLAUFUSS:  Morning.  My name is Rob
  

16    Blaufuss, Blaufuss is B-L-A-U-F-U-S-S.  I'm here
  

17    representing Dean Foods Company.  I will be here for at
  

18    least the first two weeks and on and off for the
  

19    remainder of the hearing.
  

20             JUDGE CLIFTON:  And what would you primarily be
  

21    doing in the hearing?
  

22             MR. BLAUFUSS:  I will be testifying.
  

23             MR. AVILA:  Hello, my name is Xavier Avila,
  

24    X-A-V-I-E-R, Avila, A-V-I-L-A, and I'm the producer,
  

25    Land O'Lakes shipper, Land O'Lakes board member and I'm
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 1    pretty flexible on time, so I'll probably come next
  

 2    week.
  

 3             MR. DRYER:  Good morning.  My name is Greg
  

 4    Dryer, G-R-E-G, D-R-Y-E-R.  I'm here representing
  

 5    Saputo, S-A-P-U-T-O, Inc., and I plan on testifying and
  

 6    spending as much time here as I'm able.  Thanks.
  

 7             MR. SMITH:  Good morning, Your Honor.  I have
  

 8    to admit it's a little difficult to have my back to you,
  

 9    but I take the point.  My name is Daniel Smith.  I'm an
  

10    attorney in Montpelier, Vermont.  D-A-N-I-E-L,
  

11    S-M-I-T-H.  I'm here representing four producer
  

12    organizations out of four different states, the Maine
  

13    Dairy Industry Association, the Kentucky Dairy
  

14    Development Council, Georgia Milk Producers, Inc. and
  

15    the Tennessee Dairy Producers Association.
  

16             We're here to listen to the evidence, ask
  

17    questions, try to assess the impact of the different
  

18    proposals on the dairy industries and the different
  

19    states.  I anticipate we will be putting in evidence.  I
  

20    don't anticipate that we're going to be able to be here
  

21    for the entire hearing.  So to be able to work with the
  

22    schedule would be very helpful.  We have some
  

23    flexibility for sure on time, so I think that the
  

24    challenge is more where the testimony cuts across
  

25    different issues as opposed to particular issues and
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 1    bringing people out to speak to a number of issues
  

 2    rather than just one at a time.  Did I give you my
  

 3    address?
  

 4             MS. AcMOODY:  Hi, my name is Annie AcMoody
  

 5    spelled A-C, capital M, O-O-D-Y.  No space.  I'm with
  

 6    Western United Dairymen.  I'll be here all week and as
  

 7    needed, and I plan on testifying on behalf of the
  

 8    organization.  Our address is 1315 K Street, Modesto,
  

 9    California 95345.
  

10             MR. VANDENHEUVEL:  Good morning.  My name is
  

11    Rob Vandenheuvel, that's V-A-N-D-E-N-H-E-U-V-E-L.  I'm a
  

12    general manager with Milk Producers Council.  We're a
  

13    dairy farmer trade association here in the state of
  

14    California.  I plan to participate via providing
  

15    testimony as well as possibly asking questions of future
  

16    witnesses, and my schedule will be -- I'll be here as
  

17    needed, so in and out.  I am local in the state of
  

18    California and will be spending a lot of time in the
  

19    Central Valley over the next period of time apparently.
  

20             MR. MILTNER:  Good morning, Your Honor, my name
  

21    is Ryan Miltner.  I'm an attorney from Ohio.  It's Ryan,
  

22    R-Y-A-N, last name is M-I-L-T-N-E-R.  My address is 100
  

23    North Main Street in New Knoxville, Ohio,
  

24    K-N-O-X-V-I-L-L-E, 45871.  I'm here representing Select
  

25    Milk Producers, Inc. with my partner Kristine Reed.
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 1    I'll let her introduce herself.  We will be
  

 2    cross-examining witnesses and we may put on testimony of
  

 3    our own with one or two witnesses at the end of the
  

 4    hearing after all proposals have been presented.
  

 5             MS. REED:  Good morning.  Kristine Reed.  It's
  

 6    K-R-I-S-T-I-N-E.  Last name is Reed, R-E-E-D.  Same
  

 7    address.  Thank you.
  

 8             MR. KASBERGEN:  Good morning, my name is
  

 9    Cornell Kasbergen, C-O-R-N-E-L-L, K-A-S-B-E-R-G-E-N.
  

10    Address is 21744 Road 152, Tulare, T-U-L-A-R-E,
  

11    California.  And I'll be testifying on behalf of myself
  

12    as a producer.  Thank you.
  

13             MR. CARMAN:  Good morning.  My name is Clifford
  

14    M. Carman, C-A-R-M-A-N.  I'm here on behalf of Dairy
  

15    Programs, Agricultural Marketing Service, USDA, and I
  

16    may be involved in some of the co-op cross-examination
  

17    of witnesses.
  

18             JUDGE CLIFTON:  Who would like to go first with
  

19    an argument as to the outline of an agenda that you
  

20    would prefer over what we have suggested?
  

21             MR. ENGLISH:  Your Honor, I see the one thing
  

22    we can also agree on is -- well, anyway, Chip English,
  

23    sorry.  Again, the tentative schedule that was provided
  

24    for information for people who aren't aware of this, for
  

25    sort of the first time my experience in attending

37



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1    proceedings, the traditional way of these proceedings
  

 2    and the way they've always been run is that the
  

 3    proponents of Proposal 1 will put on their testimony.
  

 4    And you might have opponents come up, but you might then
  

 5    have -- well, the proponents for Proposal 2 and then
  

 6    proponents for Proposal 3 and then proponents for
  

 7    Proposal 4.  And then, of course, there's Proposal 5,
  

 8    which is the USDA proposal forming changes.  Although
  

 9    I'm not sure, this is a promulgation hearing, I guess
  

10    that's not the -- forget it.
  

11             The proposal by AMS Dairy Programs is to break
  

12    that up by topics and have the topics covered by all the
  

13    participants, which is to say we would go through a
  

14    general introduction by the cooperatives, then general
  

15    introduction by the Dairy Institute of California, a
  

16    general introduction from the producer-distributors and
  

17    then from Mr. Degroot or Rocky Dairies, and then we do
  

18    that repetitively as we cover the various issues.  I can
  

19    understand maybe the goals of that in terms of people's
  

20    sort of trying to get things resolved as it will include
  

21    the USDA, but I perceive a number of problems starting
  

22    with the fact that frankly I think my client, Dairy
  

23    Institute of California, which opposes the Federal
  

24    order, whether it is entitled as a matter of due process
  

25    to hear the co-op's case first.  I think we're entitled
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 1    to hear the entire case.
  

 2             But leaving aside the due process issue, which
  

 3    is important, I think that there's going to be
  

 4    necessarily just management issues, and I just heard the
  

 5    various people come up and talk about what they want to
  

 6    do.  And so, you know, for instance, I heard Mr. Miltner
  

 7    say, "Well, we want to testify, we will testify at the
  

 8    end."  And that's frankly the way I think it ought to be
  

 9    done.  If they want to testify at the end although I
  

10    think cooperatives would ultimately give surrebuttal at
  

11    the very end, but this idea of breaking it up by topics
  

12    necessarily means that multiple witnesses would be on
  

13    multiple times.
  

14             There's at least two problems with that.
  

15    First, notwithstanding the fact that people are here, a
  

16    number of the members of Dairy Institute of California
  

17    will have their own counsel attending the hearing when
  

18    they testify.  So that means they would have to come in
  

19    multiple times.  Beyond that, as I indicated, there are
  

20    28 member companies in Dairy Institute of California.
  

21    You have heard from those who are going to be here most
  

22    of the time.  That leaves 23 or 24 who may be here just
  

23    a day or two and cannot be here the entire time.  Beyond
  

24    that, and I have discussed this with a number of
  

25    attorneys both participating, but also from others, as a
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 1    litigator I conclude that if you put a witness like
  

 2    Mr. Hollon on the stand four, five, six or maybe even
  

 3    eight times, his cross-examination will not be the same
  

 4    length.  It will be 40 percent longer.  And the same
  

 5    will be true of documents, so I think for efficiency
  

 6    purposes we are literally telling ourselves that this
  

 7    hearing will go -- you know, if you talk about cross-
  

 8    examination being half a hearing, 20 percent.  And I
  

 9    don't think that's appropriate, but at the end, you
  

10    know, the bottom line is that's not the way we have ever
  

11    run a federal hearing.  And I don't think this is the
  

12    time to start running it differently for what is a
  

13    promulgation hearing.  Uniquely, we haven't had a
  

14    promulgation hearing for USDA since Idaho I think in
  

15    1981 or the Carolinas, and this is a lot more and
  

16    obviously a lot of interest.
  

17             So we would propose that the traditional method
  

18    of the proponents going first giving their testimony and
  

19    then we would go next and then proponents' Proposal 3
  

20    would go next and then proponents' Proposal 4 would go
  

21    next with the cooperatives having the opportunity to go
  

22    at the end for rebuttal is the appropriate way to
  

23    address this hearing.
  

24             MR. BESHORE:  Marvin Beshore for the
  

25    cooperatives, proponents of Proposal 1.  We reached the
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 1    same conclusion as Chip English of Dairy Institute, not
  

 2    quite for the same reasons.  I don't think there are any
  

 3    due process legal issues about how the agenda is
  

 4    established here.  I think it's clear that the rules of
  

 5    practice commit the order of presentation and the
  

 6    general content of the hearing to Your Honor's
  

 7    discretion, and ultimately I have no doubt that however
  

 8    Your Honor determines the agenda to be, everyone's due
  

 9    process rights will be honored.  Our concern, and we
  

10    recognize that in contemplation of a large hearing
  

11    record there's an interest in the Department and frankly
  

12    everyone to have it organized in the best possible way
  

13    and the way that's most manageable when we're digesting
  

14    it and attempting to, you know, work through it in the
  

15    post-hearing briefing and decision-making process.
  

16             In preparation for the hearing, what we ran
  

17    into in grappling with the proposed tentative agenda,
  

18    which is basically structured numerically in terms of
  

19    the way the order is written, the proposed order is
  

20    written, which is written in the same format as all the
  

21    other orders.  So essentially the proposed tentative
  

22    takes -- with introductions it takes, you know, proposed
  

23    regulations number -- these numbers aren't right, but
  

24    just to understand it, you know, 1 through 8 as the
  

25    agenda topic 1, 10 through 20 is agenda topic number 2,
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 1    et cetera.
  

 2             Our problem is that in attempting to fashion
  

 3    testimony in presenting our case and having people
  

 4    address issues that they are most familiar with and will
  

 5    provide most expertise on, it doesn't break down, it
  

 6    didn't break down in the manner the regulations are
  

 7    written, which is corrected that way for, you know,
  

 8    various regulatory reasons over the year.  So in order
  

 9    to present in the agenda as tentatively announced,
  

10    multiple witnesses would have to present multiple times,
  

11    their testimony would have to be sliced and diced in
  

12    multiple ways, and in our view wouldn't enable the best
  

13    presentation of the issues in the hearing, you know,
  

14    certain stuff.
  

15             The traditional mode of presentation we're
  

16    satisfied works, is appropriate, and in terms of the
  

17    efficiency I think it's going to be as efficient as any
  

18    way to handle the hearing, so we would respectfully
  

19    request that the traditional or the practice that has
  

20    been followed which Chip English has described, that
  

21    that be followed.  We think that would work best.
  

22             MR. HILL:  Thank you, Your Honor.  The
  

23    administrator did not make this --
  

24             JUDGE CLIFTON:  Just a moment.
  

25             MR. HILL:  Oh, sorry.  Brian Hill.  The
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 1    administrator did not come to the suggestion
  

 2    willy-nilly, for lack of a better term.  Mr. English has
  

 3    talked about efficiency and he's correct in talking
  

 4    about it and it was for that sake that the administrator
  

 5    came up with this suggestion.  Something that Mr. McAfee
  

 6    said earlier points to the issue here.  Mr. McAfee
  

 7    earlier said that he just wanted to be involved in the
  

 8    producer-handler discussions.  If we have no idea when
  

 9    those producer-handler discussions are going to occur
  

10    we're going to have a problem that we just came to in
  

11    handing out business cards and having to call people
  

12    back and trying to find a number.  It is going to cause
  

13    a very big problem with the hearing record.  Our goal
  

14    here was never to give the impressions that the
  

15    administrator can't or won't make exceptions.  We
  

16    understand that there are going to be some exceptional
  

17    circumstances.  There are going to be some witnesses who
  

18    are testifying to multiple topics and we understand that
  

19    it that it might be best to give them at one time, I
  

20    think Your Honor mentioned that earlier, and have them
  

21    testify to everything that they can rather than come
  

22    back day after day after day, which we admit is not the
  

23    best situation.
  

24             Also, there are going to be people who are
  

25    coming in for a single topic and you can only come at
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 1    one specific time.  We will also make exceptions for
  

 2    them, but overall the process here is that we want it to
  

 3    be efficient, we want it to have a hearing record in
  

 4    which even post-hearing people can look at this hearing
  

 5    record, which, Your Honor, we're looking at a hearing
  

 6    record that's going to be thousands of pages.  This is
  

 7    looking at to be a very, very long hearing from what I'm
  

 8    hearing.  I wish I were wrong about that, but I don't
  

 9    think I'm going to be.  And with that type of a hearing
  

10    on record it would be much easier not just for the
  

11    Department of Agriculture, not just for AMS, but for
  

12    anyone, any interested party who is looking to maybe
  

13    file a brief or make comments.  It will be much easier
  

14    if we have this laid out by topic in which they can look
  

15    through, know generally where their topic, their
  

16    interest lies in the hearing record and proceed
  

17    accordingly.
  

18             The way it is now we might have a hearing
  

19    record which is jumbled, going back and forth, topics
  

20    everywhere.  It is going to be very difficult not just
  

21    for the Department of Agriculture but for everyone
  

22    attending this hearing, listening in on this hearing,
  

23    reading the transcript and ultimately all the parties
  

24    here will want a hearing transcript in which they can
  

25    find the relevant portions that they need to look at and
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 1    file briefs or file briefs accordingly.
  

 2             So from our perspective, Your Honor, we would
  

 3    ask that it be done this way, because we do believe it's
  

 4    efficient, it will be more inclusive.  People will know
  

 5    when they can come and testify or when they can come and
  

 6    listen to specific topics and that will help everyone
  

 7    involved.
  

 8             MR. VLAHOS:  John Vlahos, co-counsel for
  

 9    Mr. Beshore, for the cooperatives who are proponents of
  

10    Proposal No. 1.  With all due respect to Mr. Hill, I
  

11    think the procedure that's outlined in the proposed
  

12    agenda is less efficient.  In one sense, with respect to
  

13    each of the proposals they are integrated proposals so
  

14    each part relates to the other part.  They're not easily
  

15    broken down into little pieces.  And to have a coherent
  

16    understanding of each proposal and the opposition to
  

17    various proposals, it would be much more efficient and a
  

18    much more readable and understandable record if the
  

19    entire case of the proponent and the objections of the
  

20    objector be in one piece.
  

21             So I think it would be a lot more efficient to
  

22    do it the way that Mr. English and Mr. Beshore have
  

23    suggested and it's also extremely difficult for the
  

24    individual witnesses to break up their testimony when
  

25    parts of their testimony relate to other parts of the
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 1    testimony which then may be given days later.  So I
  

 2    would support Mr. English and Mr. Beshore's proposal.
  

 3             MS. HANCOCK:  Nicole Hancock with Stoel Rives
  

 4    on behalf of the California Producer-Handlers
  

 5    Association and Ponderosa Dairy.  We would support the
  

 6    proposal by Dairy Institute and the cooperatives, as
  

 7    well.
  

 8             With respect to the producer-handlers, with the
  

 9    current agenda as outlined we would have witnesses on
  

10    the stand at least five different times in five of the
  

11    different topical areas, and we're not producers, they
  

12    simply just don't have time to appear five separate
  

13    times to discuss different issues.  And, frankly, to
  

14    tell the storyline that they want to tell it would be
  

15    incredibly disjointed to tell certain segments of it in
  

16    one portion of the testimony or the hearing and then
  

17    come back again and address another topic.  I think that
  

18    with the structure of the hearing and Your Honor's
  

19    flexibility in allowing people to come up on the stand
  

20    and correct prior testimony or come back and make sure
  

21    that they have exhausted what information they have, I
  

22    think that we have -- with the Dairy Institute's
  

23    proposal we have the mechanics in place to be able to
  

24    ensure that the full amount of testimony is heard.
  

25             I do appreciate your concerns about the record
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 1    being clear and concise.  We are all trying to operate
  

 2    within the bounds of a clear record.  I do think that
  

 3    with modern technology and having the ability to search
  

 4    records with a searchable format, I think we can get
  

 5    around that.  And then I also want to make sure that we
  

 6    don't have unnecessarily duplicative witnesses appear,
  

 7    and I'm having a hard time myself in planning our
  

 8    testimony and structuring it in a way that I can address
  

 9    these witnesses in the topics that are covered without
  

10    trying to repeat information when a witness gets back on
  

11    the stand again to cover a different area, because it's
  

12    hard to start midstream without kind of starting from
  

13    the beginning.
  

14             So I would support allowing the parties to go
  

15    by proposal by proposal and let them tell a complete
  

16    story at one time and then allow cross-examination to be
  

17    had for each individual witness and then any kind of
  

18    rebuttal case that would be had after that.  Thank you.
  

19             JUDGE CLIFTON:  How many of you have looked at
  

20    the -- is my mic on?  How many of you have looked at the
  

21    tentative hearing schedule by topic?  Are there copies
  

22    on the back table for those that want them?
  

23             MR. FRANCIS:  I think there were.
  

24             JUDGE CLIFTON:  All right.  We may need to make
  

25    some more of these.  This is an extremely useful tool.
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 1    It would be very helpful if the lawyers calling
  

 2    witnesses would give us a heads-up, not just call the
  

 3    witness by name, but give us a heads-up as to whether
  

 4    that witness' testimony will relate to nearly every
  

 5    topic on the tentative agenda or perhaps zero in on the
  

 6    producer-handler provisions.
  

 7             I must agree with the proponents' request that
  

 8    this evidence come in the way evidence normally does,
  

 9    which is when a witness is called he testifies until
  

10    he's done testifying, then cross-examination begins
  

11    going back to what he said at the beginning all the way
  

12    until what he said at the end, and the witness may have
  

13    been on the stand for three days and there may be
  

14    cross-examination over lots of different topics, but I
  

15    really believe that's the best way to handle witnesses.
  

16             But I think -- Mr. Francis, would you come to
  

17    the microphone, please?  I think if counsel will help
  

18    guide us, this is extremely complex, if they'll help
  

19    guide us as to which bucket, and there are nine buckets,
  

20    which bucket of witnesses' testimony addresses -- and a
  

21    comprehensive witness, an expert, perhaps, will testify
  

22    about every single topic.  Mr. Francis, what do you
  

23    have?
  

24             MR. FRANCIS:  Will Francis, USDA.  I have the
  

25    document that Judge Clifton has referred to, the
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 1    tentative hearing schedule by topic.  It was posted on
  

 2    our web site.  We are in process of making additional
  

 3    copies.  I put some at the table or in the copier.
  

 4             JUDGE CLIFTON:  Thank you.  Mr. English.
  

 5             MR. ENGLISH:  I would emphasize that, Your
  

 6    Honor, I think that's a very good idea.  We actually --
  

 7    regardless of our disagreement with the order of
  

 8    witnesses and things, I think that what the Department
  

 9    has provided is a very useable tool and, you know, I
  

10    think Mr. Beshore, I think he may very well agree, and
  

11    to the extent we have witnesses who are going to talk
  

12    about all the issues, I think we will try to structure
  

13    the testimony in that way so the transcript will be
  

14    clear.
  

15             So the doctor, she testifies, okay, this is
  

16    what she's testifying, so if somebody wants to go look
  

17    for that topic they'll be able to find it.  I also agree
  

18    with Ms. Hancock that with modern technology these
  

19    transcripts are very searchable these days, but -- and I
  

20    also agree and will commit to the idea that when a
  

21    witness gets on the stand for the Dairy Institute of
  

22    California we will announce ahead of time whether it's
  

23    all the issues or, you know, 1, 5 and 9.  And we will do
  

24    that to make that easier for all the participants, Your
  

25    Honor.
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 1             MR. BESHORE:  Thank you.  Marvin Beshore.  I
  

 2    completely agree that having the witness topics
  

 3    identified and related to the categories on the agenda
  

 4    to the extent that works is very helpful and, you know,
  

 5    we'll certainly do it.  Potentially also identifying it
  

 6    by sections of the order, which in terms of searchable
  

 7    transcripts and all that, that I think, you know, may
  

 8    help, too.
  

 9             I would have one thing I want to make clear in
  

10    terms of Your Honor's comments about the witness coming
  

11    and being on the stand for a long period of time.  We
  

12    have at least one witness, maybe more than one, who
  

13    would be called more than one time and his testimony
  

14    broken up by subject matter on, you know, more than one
  

15    occasion, so that's going to work in terms of our
  

16    presentation and I assume that's not precluded by the
  

17    comments, Your Honor.
  

18             JUDGE CLIFTON:  I would welcome it.  I think it
  

19    will help us all digest it.
  

20             MR. BESHORE:  Thank you.  That's all I have.
  

21             JUDGE CLIFTON:  So for those of you listening
  

22    in on the Audiocast, this document we're talking about
  

23    is on the web site that was previously identified by
  

24    Mr. Francis is www.ams.usda.gov/caorder.  That's where
  

25    you can find this tentative hearing schedule by topic.
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 1             MR. VETNE:  John Vetne again, consultant to
  

 2    Hilmar Cheese.  I just have a couple questions relating
  

 3    to the order of presentation that Mr. English and
  

 4    Mr. Beshore discussed, which I would agree, because
  

 5    we've been doing that it way for 40 years and it's hard
  

 6    to change.
  

 7             This is an unusually -- presumably an unusually
  

 8    long hearing, and the tentative agenda for folks like
  

 9    Mr. McAfee would give them an opportunity to know in
  

10    advance when they come and discuss like conventional
  

11    producer-handler issues and then ask questions of the
  

12    witnesses that address that issue and present their case
  

13    all in one bundle.  Now, there will presumably be
  

14    proponent evidence, evidence to that, maybe others, and
  

15    then they come in at the end.
  

16             To the extent that there are folks who like
  

17    that and have an issue they want to address, it might be
  

18    difficult to anticipate and come here on multiple
  

19    occasions.  So there are a couple of things that might
  

20    help that I suggest.  And one is a request of AMS to
  

21    take a little time, five minutes before the end of the
  

22    day and post on their web page what we think the issues
  

23    for the next day will be so that people listening on the
  

24    East Coast or wherever they are or people that might
  

25    come in on a limited basis will sort of, you know --
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 1    your issue might come up tomorrow or be listening
  

 2    tomorrow.  That would help a lot.
  

 3             And what would also help is that the exhibits
  

 4    that are introduced each day, if they could be scanned
  

 5    and put on the web site.  It's not like we need to wait
  

 6    for the transcripts a couple of weeks.  They'll be
  

 7    available.  And thirdly, for somebody that comes in for
  

 8    a specific issue like Mr. McAfee, proponent witnesses
  

 9    and other witnesses may be finished, but if that's the
  

10    only time they come in they might have questions they
  

11    weren't here able to ask.  I think it would be proper
  

12    procedure to allow them to recall that proponent witness
  

13    if they're in the room and available and ask questions
  

14    that they had when they were absent from the hearing.
  

15    That's all, thank you.
  

16             JUDGE CLIFTON:  Thank you for your suggestions,
  

17    Mr. Vetne.  Let me talk first about the technology and
  

18    what's available.  As you have heard, the portions of
  

19    the transcript and the exhibits will go up on the web
  

20    site about two weeks after they've been live here.  That
  

21    doesn't satisfy what Mr. Vetne would like, which is
  

22    instant.  There's more than one part of USDA that posts
  

23    to that web site.  It's not just a matter of the people
  

24    who are here at the hearing having access to it, they
  

25    don't.
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 1             What those of you who are participating in the
  

 2    hearing can do for your own constituents is get a copy
  

 3    here, scan it yourself and put it on your own web site
  

 4    for your own people to the extent you are able to do
  

 5    that.  That's the fastest way to disseminate material to
  

 6    those people who you know have an interest in what's
  

 7    happening.  Mr. English had mentioned that I should
  

 8    confirm what our ending time is each day, and our ending
  

 9    time is no later than 5:00 each day.  We'll pretty much
  

10    be a 9:00-to-5:00 operation five days a week.  No early
  

11    closing on Fridays even though some of you have to try
  

12    to travel and be back here the following Monday.
  

13             It would be wise of us to interrupt whatever
  

14    evidence is coming in near the end of each day to
  

15    discuss what will happen the next day.  That way those
  

16    of us in the room know and those of us who are listening
  

17    on the Audiocast know and that will help.  I don't want
  

18    to put the Agricultural Marketing Service in a position
  

19    of trying to forecast of their own volition what's going
  

20    to happen tomorrow.  None of us knows what's going to
  

21    happen tomorrow, but if we at least as a group discuss
  

22    it at the end of each day, I think that will be useful.
  

23             With regard to a person who's coming to provide
  

24    information who would like to recall one of a
  

25    proponent's witnesses to ask a specific question, I'll
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 1    have to handle that on a case-by-case, issue-by-issue
  

 2    basis.  It might be helpful, it might be information
  

 3    that we should have from that witness that nobody else
  

 4    thought to ask.  But we'll play that by ear.  It will be
  

 5    very difficult for the secretary to choose the exact
  

 6    wording to consider if a proposed regulation is going to
  

 7    be put to a vote.  These fine tunings that happen when
  

 8    people have had a chance to digest several days of worth
  

 9    of testimony and they think of something that hasn't
  

10    been asked, it could be very helpful.  So I think it's a
  

11    good suggestion but I'll handle it on a case-by-case
  

12    basis.  Okay.
  

13             Now, I'm going to allow the Proposal 1 to be
  

14    presented as Mr. Beshore and his team will present it.
  

15    They won't go forward until we've had all the USDA's
  

16    statistical information, and I would like in between the
  

17    USDA statistical information and analysis and
  

18    Mr. Beshore's team going forward, I would like opening
  

19    statements.  I would like opening statements from each
  

20    proponent group.  They don't have to be lengthy.  It's
  

21    just helpful for us to know what to look for.  We don't
  

22    ordinarily have opening statements in rule-making
  

23    hearings, so it doesn't have to be a grand production,
  

24    just something to give us a road map of what to expect.
  

25             In your opening statements it may be helpful,
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 1    if you are willing to do it, to identify those areas
  

 2    that you believe will be most controversial, and it
  

 3    would be very helpful if you would identify why your
  

 4    clients believe they should go the way you intend to
  

 5    present.
  

 6             All right.  Now, the other preliminary
  

 7    matters.  I took notes, I don't remember what they
  

 8    were.  Mr. English, what other preliminary matters did
  

 9    you want to address?
  

10             MR. ENGLISH:  Your notes indicated somebody
  

11    else.  Your Honor, the issue that I asked to be
  

12    addressed is that on May 27th of 2015 when final
  

13    submissions were made to the Department we included --
  

14    in addition to revised revisions to what we had
  

15    submitted back in April and which is Attachment 1 and
  

16    then there was the answering the USDA questions, which
  

17    was Attachment 2, we included an Attachment 3.  And
  

18    Attachment 3 is entitled, "An Alternative Proposal for
  

19    Class III Under Solids Price," parenthesis, "7CFR
  

20    section 1150.50Q."  Both we and the cooperatives had
  

21    used a Proposed Order 50.  It's my understanding that
  

22    the Department used 51 in the hearing notice because
  

23    there used to be an order 50, but that was what we
  

24    submitted.  And the Department by letter of August 5th
  

25    after the hearing notice was issued indicated that was
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 1    not a modification that they thought should be
  

 2    included.
  

 3             We appealed that, were passed for
  

 4    reconsideration on August 17th, and the Department
  

 5    concluded on September 9th that, no, it would not be
  

 6    part of the hearing record.  I think I have about 25
  

 7    copies.  I'm not sure that's enough.  I'm hoping it's
  

 8    enough for purposes of the exhibits and the principal
  

 9    players of the various documents.  And I would -- I'm
  

10    prepared to argue that whether or not it's in the
  

11    hearing notice, that because the Section 50Q is open for
  

12    consideration, because this is a promulgation hearing,
  

13    let's say it was mandatory proceeding and all we were
  

14    looking at was Section 50, that once that section is
  

15    open, that it is appropriate for any modification at the
  

16    hearing.  And I can give a number of examples of what
  

17    might happen, but I guess the most sufficient thing by
  

18    my perspective would be -- and I guess you have not
  

19    actually indicated what the exhibits are yet, like the
  

20    hearing notice, so I'm not sure if you want to do that
  

21    first and then come back to this, but I've got the five
  

22    documents to remain exhibits and then I'm prepared to
  

23    make my argument why that section is open, whether or
  

24    not it's in the hearing notice and why not to be
  

25    included for consideration.
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 1             JUDGE CLIFTON:  Good.
  

 2             MR. ENGLISH:  I defer to you to how do you want
  

 3    to proceed?  If you want to proceed first by getting the
  

 4    actual hearing notice in the record as we don't actually
  

 5    have it in the record yet and then proceeding with these
  

 6    five.  However you wish to do it.  I do think it is an
  

 7    appropriate preliminary matter and ought to be addressed
  

 8    today.
  

 9             JUDGE CLIFTON:  Ought to be addressed today,
  

10    argued today, or just that we're all on alert?
  

11             MR. ENGLISH:  Well, I would prefer that it be
  

12    argued today, because the decision, whatever that is,
  

13    will affect the hearing going forward, it will affect
  

14    testimony of my witnesses.  I will say in candor if it's
  

15    denied we're going to probably put the evidence in
  

16    anyway and then argue as an alternative the secretary
  

17    should have concluded if we end up somewhere other than
  

18    this forum.  But also I would like to have it resolved
  

19    today, because if it's denied it gives an opportunity to
  

20    appeal the secretary, so I think the sooner it gets
  

21    resolved, the better for all of the disciplines, Your
  

22    Honor.
  

23             JUDGE CLIFTON:  All right.  I'm going to wait
  

24    until after the government has given its statistical and
  

25    analysis evidence and then I'll invite that argument.
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 1             MR. ENGLISH:  All right, Your Honor, thank you.
  

 2             JUDGE CLIFTON:  All right.  I want you to know,
  

 3    Mr. English, I certainly heard you say that at least
  

 4    gives me grounds to argue that the secretary should have
  

 5    included it.  It's difficult for me to countenance in a
  

 6    hearing like this something that was not forewarned in
  

 7    the notice.  If you would like to address just that
  

 8    part.
  

 9             MR. ENGLISH:  Your Honor, obviously that's why
  

10    we submitted it and we thought it should be in the
  

11    notice, but I will argue in the alternative that we have
  

12    had this plenty of times in hearings over -- I don't
  

13    know -- 40 years, Mr. Vetne, but I have a number of
  

14    years and definitely you have opportunities for people
  

15    to come in and tweak a proposal or make an adjustment to
  

16    a proposal.  And the rule is is the section open, and if
  

17    the section is open then someone can modify it.  So, for
  

18    instance, try not to do too much of the argument, Your
  

19    Honor, but if somebody wanted to drop the whey factor
  

20    entirely, just omit it, I think that's an appropriate
  

21    modification for a hearing when that section is open.
  

22             If somebody wants to come in and modify the
  

23    language of the producer-handler provision, which has a
  

24    three-million-pound cap and they want to say I want that
  

25    to be a four-million-pound cap, I think that's an
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 1    appropriate modification when the section has been
  

 2    opened.  If we establish a rule that we can't modify the
  

 3    provisions, I think we run counter from Judge Posner's
  

 4    decision of Alto Dairy in which he said this is not
  

 5    simply a matter of voting on the actual submissions made
  

 6    by the parties, that the purpose of a rule making is to
  

 7    discuss it and modify it and come up with an ideal
  

 8    solution.
  

 9             So I'll stop now, because otherwise I'll just
  

10    make the whole argument, but I hear what you have to
  

11    say, Your Honor, but the alternative is then that we are
  

12    set in concrete, and if, for instance, the cooperatives
  

13    decide that, oh, gee, in order to make this work we need
  

14    to modify a section that points to part 1000 and they
  

15    instead now want to have a different section, I think a
  

16    ruling that says we can't do what we want to do would
  

17    prevent them.  And I think we create a straightjacket
  

18    for this proceeding, and if this is as it is, a
  

19    promulgation hearing, that's an inappropriate
  

20    straightjacketing.
  

21             JUDGE CLIFTON:  Before you leave, Mr. English,
  

22    would you spell the case of Judge Posner for us.
  

23             MR. ENGLISH:  Alto Dairy, A-L-T-O, D-A-I-R-Y
  

24    versus Veneman, V-E-N-E-M-A-N, but obviously if we're
  

25    going to go back and forth we can argue it now, Your
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 1    Honor, but --
  

 2             JUDGE CLIFTON:  I don't want you to persuade me
  

 3    absolutely now, but I like what you are doing.  You are
  

 4    giving the rest of us a preview of what this is about,
  

 5    which I appreciate.
  

 6             Mr. Beshore.
  

 7             MR. BESHORE:  And I'll just give a real quick
  

 8    preview of our position on that.  I mean, we support the
  

 9    department's position here.  There's never been a line
  

10    that said the section's open, that anything can be
  

11    brought in under that section, it's always been in the
  

12    historically in these hearings, you know, scope of the
  

13    notice and scope of the hearing.  Some things are in and
  

14    some things are out.  So we think that proposal, the
  

15    alternative proposal with Dairy Institute, was properly
  

16    refused by the Department.
  

17             I'll just say one thing about one of the cases
  

18    that they're relying on which I have deep personal
  

19    knowledge about.  The only time in the history of this
  

20    program a court has intervened in how the secretary
  

21    defined the scope of a hearing was in the National
  

22    Farmers Organization case that was cited in some of the
  

23    materials that Dairy Institute had made, and in that
  

24    case what the Department did and the Court found was
  

25    inappropriate was not rule something out because of the
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 1    scope of the subject matter, which is what has been done
  

 2    here.  The Department in that case took a pre-hearing
  

 3    poll and determined that National Farmers Organization
  

 4    proposal wasn't going to be supported by anybody else,
  

 5    so they said we're not going to hear it.  And the Court
  

 6    did not approve of that procedure, but that's in no way,
  

 7    of course, you know, what's going on here where the
  

 8    Department has stated in two letters the reasons why the
  

 9    request is not appropriate.
  

10             JUDGE CLIFTON:  Mr. Beshore, would you spell
  

11    the name of your case, please?
  

12             MR. BESHORE:  National, N-A-T-I-O-N-A-L,
  

13    Farmers, F-A-R-M-E-R-S, Organization.  Spelling bee
  

14    here, I think.  O-R-G-A-N-I-Z-A-T-I-O-N versus Lyng,
  

15    L-Y-N-G.  I don't have a cite, but it was a district
  

16    court of the District of Columbia, 1988 maybe.
  

17             JUDGE CLIFTON:  Very well.  All right.  What I
  

18    would like to do next is begin with those
  

19    representatives of the United States Department of
  

20    Agriculture proceeding with any further statements they
  

21    would like to make, introducing any exhibits they would
  

22    like to make, calling their first witness or however
  

23    they would like to proceed.
  

24             MR. HILL:  Yes, Your Honor, we do have four
  

25    foundational exhibits we would like to -- can you hear
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 1    me?
  

 2             JUDGE CLIFTON:  I can hear you, but I didn't
  

 3    hear your name.
  

 4             MR. HILL:  Oh, Brian Hill.  Yes, we do have
  

 5    four foundational exhibits we would like to enter marked
  

 6    as exhibits and entered into the record.
  

 7             JUDGE CLIFTON:  I would like you to go to the
  

 8    podium and identify those for us.  I would indicate that
  

 9    all of the exhibit labeling will all be numbers, there
  

10    will be no letters.  So exhibits will be Exhibit 1, then
  

11    there will be Exhibit 2, then Exhibit 3.  They'll just
  

12    be numbered based on when we first hear about them.
  

13             So when Mr. Hill says he has four, these will
  

14    be exhibits, 1 through 4.  He'll tell us which is which,
  

15    but throughout this whole proceeding that's how we'll
  

16    identify exhibits.  When you have an exhibit to present
  

17    to the group it's helpful if you have already made
  

18    photocopies so that everyone can pick up their copies.
  

19    The court reporter will need one to look on.  I'll need
  

20    one to look on, if you have a witness looking on.
  

21             We're going to maintain two separate original
  

22    records.  One will end up with the hearing clerk, but
  

23    before it goes to the hearing clerk it will be scanned
  

24    by the court reporting service, placed on the web site
  

25    or it will be scanned by the court reporter service and
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 1    by the federal agency placed on the web site, so you may
  

 2    want to say more about that process by way of
  

 3    instructing people what to do as they give us exhibits
  

 4    as Mr. Hill is about to do.
  

 5             So, Mr. Hill, you can go ahead and talk about
  

 6    yours and then I'll ask who would like to give more
  

 7    information about that from Agricultural Marketing
  

 8    Service.
  

 9             MR. HILL:  Okay.  So we have Exhibit No. 1,
  

10    which is Notice in the Federal Register, which was
  

11    published August 6th, 2015.  We would like to mark that
  

12    Exhibit No. 1.  Exhibit No. 2 would be the Certificate
  

13    of Notice to Interested Parties.  Exhibit 3 is a
  

14    Certificate of the Press Release, news release.  And
  

15    Exhibit 4 is a Certificate of Officials Notified
  

16    Governors in the States of Arizona, California,
  

17    Colorado, Idaho, Nevada, New Mexico, Oregon, Utah and
  

18    Washington.  That would be Exhibit No. 4.  And if there
  

19    are no objections I would like to enter those into the
  

20    record.
  

21     (Whereupon, Exhibit 1, Exhibit 2, Exhibit 3, Exhibit 4
  

22       were marked for identification.)
  

23             JUDGE CLIFTON:  Are there any objections?
  

24    Well, first of all, has everybody had a chance to see
  

25    what he's talking about?  Let's -- where are they and
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 1    how can people see them?
  

 2             MS. TAYLOR:  Erin Taylor with USDA.  These
  

 3    four, we do have copies of the Federal Register, the
  

 4    hearing notice laying over on the exhibit table.  The
  

 5    other three are really housekeeping documents, and given
  

 6    the voluminous amounts of photocopying we -- the trees
  

 7    we killed this weekend, we just decided that they're
  

 8    kind of just general documents and not knowing -- no one
  

 9    necessarily needs to see them to participate in the
  

10    hearing, but they will be up on the web site as exhibits
  

11    to complete the hearing record if that's okay with you,
  

12    Judge.
  

13             JUDGE CLIFTON:  So just so you have an idea,
  

14    I'm going to -- well, Mr. Hill, you have them.  Hold
  

15    them up one at a time.  Let people see what you are
  

16    talking about.
  

17             MR. HILL:  Okay.  Exhibit No. 1 is the Federal
  

18    Register Notice.  It's a packet, probably 15, 20 pages
  

19    long.  The second document, Exhibit No. 2, is the
  

20    Certificate of Officials Notified, interested parties.
  

21    Exhibit No. 3 is the news release.  And Exhibit No. 4 is
  

22    the Certificate of Officials Notified, notifying various
  

23    state governors.
  

24             JUDGE CLIFTON:  Is there anyone who wants to
  

25    question Mr. Hill about any of these documents?  Is
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 1    there any objection to any of these documents being
  

 2    admitted into evidence?
  

 3             There are none.  Exhibit 1 is admitted into
  

 4    evidence, Exhibit 2 is admitted into evidence.  Exhibit
  

 5    3 is admitted into evidence, and Exhibit 4 is admitted
  

 6    into evidence.
  

 7     (Whereupon, Exhibit 1, Exhibit 2, Exhibit 3, Exhibit 4
  

 8       were admitted into Evidence.)
  

 9             JUDGE CLIFTON:  Now, who will make sure the
  

10    reporter has the requisite number of copies of these?
  

11             MR. HILL:  Those documents will be going to
  

12    Meredith Frisius.  Can you raise your hand, please?
  

13             JUDGE CLIFTON:  Okay.  Someone come and speak
  

14    to me about the path of the exhibits that are admitted
  

15    into evidence just so we all know.
  

16             MS. TAYLOR:  Just so everyone is clear,
  

17    Meredith, who has raised her hand, Frisius, will be
  

18    keeping the official documents in this process, keep
  

19    them organized.  If you can please give her two copies
  

20    and she will mark them as exhibits and at the end of
  

21    each day they will go to the court reporter and there is
  

22    a court reporting company who will scan them and ensure
  

23    we have the complete record copy so the court reporter
  

24    doesn't have to flip papers back and forth.  That's how
  

25    we're going to handle it in this proceeding, but please
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 1    do give the court reporter her own copy while she
  

 2    transcribes.  If you are reading in a testimony it might
  

 3    be easier for her if she can read along as she types to
  

 4    make sure she's not missing anything.
  

 5             JUDGE CLIFTON:  All right.  So I'm going to
  

 6    repeat just to make sure I understood.  If I'm a witness
  

 7    and I have a statement, then two copies of that
  

 8    statement need to go to the Agricultural Marketing
  

 9    Service employee who's seated on the third row from the
  

10    front.  Would you stand, please.  And she will determine
  

11    what number it has, because she's keeping the official
  

12    list, so you do not mark your exhibit with what number
  

13    it is, you do not guess, she marks it.  And then you
  

14    give a copy of that to the court reporter just for the
  

15    court reporter's use.  It's a courtesy copy.  Then at
  

16    the end of the day the Agricultural Marketing Service
  

17    delivers to the court reporter two record copies.
  

18             MS. TAYLOR:  Correct.
  

19             JUDGE CLIFTON:  Okay.  I've got it.  Good.  All
  

20    right.  Thank you.  Now, what next does -- well, first
  

21    of all, does anybody want a ten-minute break?  Everybody
  

22    good?  No break yet.  All right.  Everybody is good.
  

23    What will happen next from USDA?
  

24             MR. HILL:  We want to call Amanda Steeneck.
  

25             JUDGE CLIFTON:  Say it again, the mic wasn't
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 1    on.
  

 2             MR. HILL:  Amanda Steeneck.  We're going to
  

 3    call Amanda Steeneck.
  

 4             JUDGE CLIFTON:  All right.  Welcome.
  

 5             MS. STEENECK:  Hello.
  

 6             JUDGE CLIFTON:  Please make yourself
  

 7    comfortable.  I'll be swearing you in as you remain
  

 8    seated.  Please raise your right hand.
  

 9                        AMANDA STEENECK
  

10                     Called as a witness,
  

11                    having been first duly
  

12                 sworn, testified as follows:
  

13             THE WITNESS:  Yes.
  

14             JUDGE CLIFTON:  Please state and spell your
  

15    name.
  

16             THE WITNESS:  My name is Amanda Steeneck.
  

17    Amanda, A-M-A-N-D-A, Steeneck, S-T-E-E-N-E-C-K.
  

18             JUDGE CLIFTON:  All right.  I'm going to ask
  

19    you to count from one to five, and I want the people in
  

20    the back to raise their hands if they can hear you fine.
  

21             THE WITNESS:  One, two, three, four, five.
  

22             JUDGE CLIFTON:  Good.  Now, are you comfortable
  

23    with having that microphone that close?
  

24             THE WITNESS:  Not really.
  

25             JUDGE CLIFTON:  The problem is she can't turn
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 1    the pages of her notes because the microphone is on
  

 2    them.
  

 3             THE WITNESS:  I can adjust myself.
  

 4             JUDGE CLIFTON:  Good.  Now, try to just be in a
  

 5    comfortable position looking at your notes and tell
  

 6    me -- and count to five.
  

 7             THE WITNESS:  One, two, three, four, five.
  

 8             JUDGE CLIFTON:  Good.  That will work.  Thank
  

 9    you.
  

10             Mr. Hill, you may proceed.
  

11                      DIRECT EXAMINATION
  

12    BY MR. HILL:
  

13        Q.   Good morning.
  

14        A.   Good morning.
  

15        Q.   So can you tell us what you are going to be
  

16    testifying to today?
  

17        A.   I will be testifying today on the preliminary
  

18    impact analysis.
  

19        Q.   So did you prepare any documents for this
  

20    testimony?
  

21        A.   I prepared the preliminary impact analysis.
  

22             MR. HILL:  We have two documents that we would
  

23    like to mark as evidence.
  

24             JUDGE CLIFTON:  All right.  Describe them for
  

25    me.
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 1             MR. HILL:  One is called the Preliminary
  

 2    Regulatory Impact Analysis of Proposals to Establish a
  

 3    California Milk Federal Marketing Order.
  

 4             JUDGE CLIFTON:  And would that have the next
  

 5    number?
  

 6             MR. HILL:  Yes, it would, Your Honor.  We would
  

 7    like that as number 5.
  

 8               (Whereupon, Exhibit 5 was
  

 9               marked for identification.)
  

10             MR. HILL:  Then we would like to mark as number
  

11    6 USDA Agricultural Marketing Service Dairy Program,
  

12    Regional Econometric Model Documentation for Model
  

13    Calibrated to USDA Agricultural Projections to 2024.
  

14               (Whereupon, Exhibit 6 was
  

15               marked for identification.)
  

16             JUDGE CLIFTON:  All right.  I would like for us
  

17    to go off record for about five minutes while people
  

18    obtain copies of these documents.  Everyone else, if you
  

19    don't want to do that, get up and stretch.  We'll go
  

20    back on record at 11:16.
  

21               (Recess taken.)
  

22             JUDGE CLIFTON:  All right.  Let's come to
  

23    order, please.  All right.  Let's go back on the
  

24    record.  We're back on record at 11:17.  Mr. Hill.
  

25             MR. HILL:  So we've marked Exhibits No. 5 and
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 1    6.  Can you please give your testimony now,
  

 2    Ms. Steeneck.
  

 3                 STATEMENT OF AMANDA STEENECK
  

 4             My name is Amanda Steeneck.  I'm an
  

 5    agricultural economist on the economic analysis staff in
  

 6    Dairy Program of the Agricultural Marketing Service of
  

 7    the United States Department of Agriculture.  I have
  

 8    worked for Dairy Program for five and a half years.  I
  

 9    have my Master's in applied agricultural economics from
  

10    Virginia Tech and have attended the Virginia Tech's
  

11    Ph.D. econometrics course series.
  

12             The Preliminary Regulatory Impact Analysis of
  

13    the Proposals to Establish a California Federal Milk
  

14    Marketing Order was done by the economic analysis staff
  

15    at Dairy Program.  I led this analysis.  The analysis
  

16    was done using the USDA Agricultural Marketing Service
  

17    Dairy Program regional econometric model.  The model
  

18    results are consistent with the USDA agricultural
  

19    projections to 2024.  I am not testifying for or against
  

20    any proposal in this hearing, and the impact analysis
  

21    and model were not prepared for or against any proposal
  

22    in this hearing.
  

23             The model is an annual dynamic regional
  

24    econometric model of the U.S. dairy industry that uses
  

25    historic data to define economic relationships.  It is
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 1    based on an earlier regional model used in the 2000
  

 2    Class III/IV price hearing, and on the national dairy
  

 3    econometric model used in the 2000 Class III/IV price
  

 4    hearing, the 2006 Class III/IV make allowance hearing,
  

 5    the 2006 Class I/II price formula hearing and the 2007
  

 6    Class III and Class IV price formulas hearing as well as
  

 7    used to create the published USDA agricultural
  

 8    projections.  The same assumptions of historic weather
  

 9    patterns and current policy used in the national model
  

10    are used in the regional model.  The regional model
  

11    incorporates the national model's equations and uses
  

12    similar drivers to those in the previous regional
  

13    model.
  

14             For the purpose of using this model to analyze
  

15    proposals for this hearing, the model was designed to
  

16    allow California to interact with the other regions in
  

17    the similar manner to how the other regions interact
  

18    with each other, instead of standing alone as a smaller
  

19    system within the larger system.
  

20             The regional model simultaneously forecasts
  

21    annual regional milk production, regional fluid milk and
  

22    national manufactured dairy product consumption,
  

23    regional dairy class utilization, national dairy product
  

24    prices and regional farm milk prices from 2014 through
  

25    2024.  The forecasts in the model are based on data
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 1    provided by the United States Department of Agriculture,
  

 2    the California Department of Food and Agriculture, the
  

 3    Bureau of Labor Statistics and the Bureau of Economic
  

 4    Analysis.  In the model we use economic theory that
  

 5    supply and demand vary based on price, and when the two
  

 6    are equal the intersection is the market clearing
  

 7    price.
  

 8             The model structure is built to consider the
  

 9    U.S. dairy industry from the farm level up through the
  

10    wholesale level.  The model has 14 milk production
  

11    regions that are groups of states, some of which are
  

12    closely related to the Federal order boundaries.  Milk
  

13    production in a region is based on its all-milk price.
  

14    The milk then moves from the production regions to the
  

15    processing facilities in 12 pools, where the milk is
  

16    then classified.  The 12 pools are the ten federal
  

17    orders, California, and a pool of the remaining
  

18    unregulated milk.  The model estimates regions of fluid
  

19    demand that are used to calculate the Class I use.
  

20             The Class I milk is accounted for in each pool
  

21    first and the remainder of the milk is allocated to
  

22    Class II, III and IV based on price relationships.  The
  

23    allocations to each class are summed across the pools to
  

24    come up with the national supplies for the Class II, III
  

25    and IV products.  When they become equal to the national
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 1    demand the market clearing prices are determined.  The
  

 2    national market clearing prices for the dairy products
  

 3    used in the Federal Order end-product price formulas are
  

 4    used to calculate the component and class prices.  Using
  

 5    the class prices, the blend prices for the orders are
  

 6    calculated, which are then used to calculate the
  

 7    regional all-milk prices.  That closes the loop, where
  

 8    the all-milk prices tie back to milk production.
  

 9             The model is used to set benchmark or baseline
  

10    estimates based on the current California Department of
  

11    Food and Agriculture and Federal order regulations.  The
  

12    impacts of the four proposals are measured as changes
  

13    from the baseline estimates.  In the model it is assumed
  

14    if a California Federal Order is adopted, the starting
  

15    date would be January 1st, 2017.
  

16             JUDGE CLIFTON:  I'm going to interrupt you.
  

17    Remember where you were.  Would you please -- he's not
  

18    mowing the lawn, he's just blowing things off.  Good.
  

19    All right.  You may resume.  Thank you.
  

20             THE WITNESS:  The impact analysis is broken
  

21    down by proposal.  For each proposal, deviations from
  

22    the current California Department of Food and
  

23    Agriculture regulations are identified and modeled.  The
  

24    California Producer-Handler Association and Ponderosa
  

25    Dairy's proposals were submitted in response to the
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 1    cooperatives' proposal.  They're addressed in this
  

 2    analysis as proposed modifications to the cooperatives'
  

 3    proposal.
  

 4             In the cooperatives', the producer handler's
  

 5    and Ponderosa's proposals the result showed to a varying
  

 6    degree increases in California prices, which increase
  

 7    milk production in California.  The increased production
  

 8    in California increases the U.S. supply of milk used for
  

 9    the major dairy products, which decreases the national
  

10    product prices for cheddar cheese, butter, nonfat dry
  

11    milk and dry whey.  The decreases in the national
  

12    product prices decrease class and component prices in
  

13    the federal orders.
  

14             In the Dairy Institute's proposal the results
  

15    show an increase in the national cheddar cheese and dry
  

16    whey prices and decreases in the butter and nonfat dry
  

17    milk prices.  The changes in the national dairy product
  

18    prices cause mixed results across the country.  In
  

19    federal orders with more cheese production, the model
  

20    projects increases in blend prices, and in orders with
  

21    more butter and nonfat dry milk production, the model
  

22    projects decreases in blend prices.
  

23             The full documentation on both the regional
  

24    model and preliminary impact analysis have been posted
  

25    on the Dairy Program web site, www.ams.usda.gov/caorder,
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 1    and entered as exhibits here.  I'm here to answer
  

 2    questions that you may have concerning the preliminary
  

 3    impact analysis.
  

 4             MR. HILL:  Brian Hill.
  

 5                  RESUMED DIRECT EXAMINATION
  

 6    BY MR. HILL:
  

 7        Q.   I think you addressed this already, but this
  

 8    analysis was produced for the use of all parties in
  

 9    formulating their testimony and not to support a
  

10    particular proposal or to support a Federal order at
  

11    all; is that correct?
  

12        A.   Yes.
  

13        Q.   Can you please quantify the groups in which you
  

14    conducted this analysis?
  

15        A.   I conducted this analysis for the cooperatives,
  

16    the Dairy Farmers of America, Land O'Lakes and the
  

17    California Dairies, Incorporated, the Institute or the
  

18    Dairy Institute of California, the California
  

19    Producer-Handler Association or as referred to in the
  

20    analysis as CPHA and Ponderosa Dairy, which is referred
  

21    to in the analysis.
  

22        Q.   Thank you.  Can you please look at exhibit --
  

23    what's marked as Exhibit No. 5, which is the preliminary
  

24    regulatory impact analysis, and go to page 26 I believe
  

25    it's marked.  It starts with the tables.  It's appendix
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 1    B.  Can you please describe -- give us a little
  

 2    description of table B1, please.
  

 3        A.   It is the changes from the baseline in the
  

 4    statistically uniform prices at 3.5 butterfat for the
  

 5    cooperative proposal.
  

 6        Q.   For the cooperative proposal?
  

 7        A.   Right.
  

 8        Q.   B2, can you give us the same, please?
  

 9        A.   It is the changes from the baseline in the
  

10    blend prices attached for the cooperative proposal.
  

11        Q.   And that's through year 2024; is that correct?
  

12        A.   Correct.
  

13        Q.   Table B3?
  

14        A.   It is the changes from the baseline in the
  

15    dairy -- the national dairy product prices under the
  

16    cooperative proposal.
  

17        Q.   And, again, through 2024?
  

18        A.   Correct.
  

19        Q.   B4?
  

20        A.   It is the changes from the baseline in the
  

21    all-milk prices for the cooperative proposal through
  

22    2024.
  

23        Q.   Table B5?
  

24        A.   It is the changes from the baseline in milk
  

25    production under the cooperative proposal.

76



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1        Q.   Just in looking at that table, they're all the
  

 2    same, but can you -- looking now it says "U.S. milk
  

 3    production, Northeast milk production."  It is showing
  

 4    all the different areas.  Can you briefly describe that?
  

 5        A.   So we see the different state regions that are
  

 6    the milk production regions described in the model
  

 7    documentation listed here.
  

 8        Q.   And that was like that for tables B1 through
  

 9    B4; correct?
  

10        A.   Correct.
  

11        Q.   Table B6?
  

12        A.   We see the changes from the baseline in the
  

13    milk marketing under the cooperative proposal.
  

14        Q.   Table B7?
  

15        A.   We see the changes from the baseline in the
  

16    producer revenues under the cooperative proposal.
  

17        Q.   I know this is tedious.  We're going to make
  

18    it.  Table B8?
  

19        A.   We see the changes from the baseline for the
  

20    federal milk marketing order component prices from the
  

21    cooperative proposal.
  

22        Q.   Table B9?
  

23        A.   We see the changes from the baseline in the
  

24    Federal order milk marketing class prices at 3.5
  

25    butterfat.
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 1             JUDGE CLIFTON:  Let me ask you now.  Twice you
  

 2    have said 3.5 butterfat, and what I'm actually looking
  

 3    at says "3.5" capital "B," capital "F."
  

 4             THE WITNESS:  Correct.
  

 5             JUDGE CLIFTON:  So can you explain to me what
  

 6    the difference between 3.5 and 3.5 would be?
  

 7             THE WITNESS:  I was using shorthand.
  

 8             JUDGE CLIFTON:  Right, because that's how it's
  

 9    referred to in the industry; correct?
  

10             THE WITNESS:  Correct.
  

11             JUDGE CLIFTON:  And what is 3.5 butterfat
  

12    referring to?
  

13             THE WITNESS:  It's referring to the fat test,
  

14    standard test that we use for butterfat in the industry.
  

15             JUDGE CLIFTON:  Is it a percentage of the
  

16    quantity?
  

17             THE WITNESS:  It's 3.5 percent butterfat.
  

18             JUDGE CLIFTON:  Is it a percent by weight or by
  

19    volume?
  

20             THE WITNESS:  It's per hundredweight.  Per
  

21    hundred pounds, sorry.
  

22             JUDGE CLIFTON:  So a hundredweight is a hundred
  

23    pounds of milk?
  

24             THE WITNESS:  Yes.
  

25             JUDGE CLIFTON:  So it's a percentage by weight
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 1    of the whole milk, the percentage of the butterfat?
  

 2             THE WITNESS:  Yes.
  

 3             JUDGE CLIFTON:  Okay.  Go ahead.
  

 4             MR. HILL:  Q.  I think we're up to table B10.
  

 5        A.   It shows the changes from the baseline from the
  

 6    California to federal milk marketing order class prices
  

 7    at 3.5 butterfat under the cooperative proposal.
  

 8        Q.   And table B11?
  

 9        A.   It shows the federal milk marketing order class
  

10    prices at test, they're changes away from the baseline
  

11    under the cooperative proposal.
  

12        Q.   Table B12?
  

13        A.   It shows the California class utilization
  

14    changes from the baseline under the cooperative
  

15    proposal.
  

16        Q.   B13?
  

17        A.   It shows the national class utilization changes
  

18    away from the baseline under the cooperative proposal.
  

19        Q.   B14?
  

20        A.   It shows the federal milk marketing order Class
  

21    I revenue changes away from the baseline under the
  

22    cooperative proposal.
  

23        Q.   Table B15, please?
  

24        A.   It shows the import of the major dairy products
  

25    changes under the cooperative proposal away from the
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 1    baseline.
  

 2        Q.   And, finally, B16?
  

 3        A.   It also it shows the U.S. major export changes
  

 4    away from the baseline under the cooperative proposal.
  

 5        Q.   And that would wrap up the cooperative proposal
  

 6    analysis that you made there?
  

 7        A.   Correct.
  

 8        Q.   So if you look at B17 to -- B17 to B32, which
  

 9    party does it go to, the Dairy Institute, the California
  

10    Producer-Handler Association or Ponderosa Dairy?
  

11        A.   B17 through 32 is for the producer-handlers.
  

12        Q.   So these next tables from 17 all the way to
  

13    B64, they're just the same calculations with the other
  

14    proposals; is that correct?
  

15        A.   Yes.
  

16        Q.   So B33 through about B48 is for Ponderosa?
  

17        A.   Yes.
  

18        Q.   And is B49 through B64 Dairy Institute?
  

19        A.   Yes.
  

20        Q.   Thank you.  Also, I believe there's a typo in
  

21    the analysis write-up that was posted online.  Can you
  

22    please explain that for the record?
  

23        A.   Yes, there is a typo on page nine of the
  

24    economic impact analysis.  It is for the advanced
  

25    butterfat price.  It said 0.1715, the make allowance,
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 1    and it is supposed to be and is now 0.1932.  This was
  

 2    only a typo in the write-up, so it is correct in the
  

 3    model.  It makes no adjustments to our calculations.  It
  

 4    has been corrected online and has been corrected in the
  

 5    exhibits that are available here.  And I just wanted to
  

 6    clarify that to everybody that's here at the hearing so
  

 7    that they don't --
  

 8        Q.   So to make allowances using a model now is
  

 9    correct, that's correct?
  

10        A.   Yes.
  

11        Q.   It was just transcribed incorrectly, the
  

12    write-up?
  

13        A.   Correct.
  

14        Q.   So what you are entering in today as an exhibit
  

15    had been printed with the correct number?
  

16        A.   Yes.
  

17             MR. HILL:  That's all the questions I have
  

18    right now, Your Honor.  I would like to move into
  

19    evidence both Exhibit No. 5 and Exhibit No. 6.
  

20             JUDGE CLIFTON:  Before there is
  

21    cross-examination of this witness I would invite anyone
  

22    who has questions of this witness about these exhibits
  

23    if you wish to ask questions before you decide whether
  

24    you have any objection to their being admitted into
  

25    evidence.  Does anyone want to ask questions of this
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 1    witness before deciding whether you object?
  

 2             There is no one.
  

 3             Is there any objection to Exhibit 5 being
  

 4    admitted into evidence?
  

 5             There is none.  Exhibit 5 is admitted into
  

 6    evidence.
  

 7               (Whereupon, Exhibit 5 was
  

 8               admitted into evidence.)
  

 9             JUDGE CLIFTON:  Does anyone wish to question
  

10    the witness about Exhibit 6 or her testimony before
  

11    determining whether you have any objection to it being
  

12    admitted into evidence?
  

13             There is no one.
  

14             Is there any objection to the admission into
  

15    evidence of Exhibit 6?
  

16             There is no one.  Exhibit 6 is admitted into
  

17    evidence.
  

18               (Whereupon, Exhibit 6 was
  

19               admitted into evidence.)
  

20             MR. HILL:  I have no further questions at this
  

21    time, Your Honor.
  

22             JUDGE CLIFTON:  I would invite questions from
  

23    anyone.  Any questions of this witness?
  

24     / / /
  

25     / / /
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 1                       CROSS-EXAMINATION
  

 2    BY MR. BESHORE:
  

 3        Q.   Good morning, ma'am.  I have just a couple of
  

 4    questions I think.  Let me ask you, generally the tables
  

 5    in the impact analysis show impacts beginning with the
  

 6    year 2017 through 2024, and this -- by your -- the
  

 7    project, the study was done this year, earlier this year
  

 8    I guess during 2015.  At that time the data you would
  

 9    have had for your baseline, your starting point for any
  

10    of the input would have been annual data for 2014; is
  

11    that correct?
  

12        A.   The baseline is set every year by USDA, and the
  

13    baseline uses data from all the way up to 2013 because
  

14    not all of the data for 2014 has been released yet at
  

15    that point, so the baseline was officially released
  

16    during the Ag Outlook Forum, but I believe it was put
  

17    online much earlier this year, maybe even December.
  

18        Q.   Okay.  So the data that you had that was used
  

19    in this study was actually 2013 data?
  

20        A.   It ended in 2013, yes.
  

21        Q.   Ended in 2013.  Okay.  So the projections start
  

22    at 2017.  My question is what data is in between there,
  

23    2014, 2015, 2016?
  

24        A.   The tables here show the impact analysis
  

25    changes, so previous to the impact occurring in the
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 1    forecast period there would only be zeros.
  

 2        Q.   There would be zeros for results, but I
  

 3    guess --
  

 4        A.   Exactly.
  

 5        Q.   Do you have any -- let me just be real specific
  

 6    about it.  Okay.  So you've got 2013 actual production
  

 7    data let's say for California.
  

 8        A.   Correct.
  

 9        Q.   So in the model then, what does the model say
  

10    the production of milk in California was in 2014?
  

11        A.   They are forecasts, but specifically what they
  

12    are I do not have in front of me.
  

13        Q.   Okay.  Do you know whether -- and how about
  

14    2015, same answer?
  

15        A.   Yes.
  

16        Q.   And 2016, same answer?
  

17        A.   Yes.
  

18        Q.   So talking about California production then, do
  

19    you know whether the forecast, for instance, showed an
  

20    increase in production in 2015 over 2013, an increase in
  

21    2015 versus 2014 for California production?
  

22        A.   I don't have that information in front of me at
  

23    this moment, but I do have it available for me.
  

24        Q.   So you could at some point in the hearing after
  

25    lunch or whenever --
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 1        A.   Yes.
  

 2        Q.   -- you could provide that information?
  

 3        A.   Yes.
  

 4        Q.   Okay.
  

 5        A.   I will check to make sure that I can provide
  

 6    it.
  

 7        Q.   Okay.  So just conceptually then with respect
  

 8    to the information of that sort, we're just talking
  

 9    about California milk production now, conceptually would
  

10    I be correct to understand that all other things held
  

11    equally when the model uses greater volumes or sees
  

12    greater volumes in milk production in California, that
  

13    the impact on other regions of the country would tend
  

14    to -- all other things being held equal -- would tend to
  

15    show reductions in prices?
  

16        A.   Can you repeat the question?
  

17        Q.   Yes.  I'm going to hold in the model -- hold
  

18    everything as you ran it except milk production in
  

19    California.  My question is if you input in any given
  

20    year increased milk production in California, does that
  

21    tend to then show increased national volume of milk
  

22    production and, therefore, lower prices nationally in a
  

23    particular -- in other sections of the country?
  

24        A.   I did not run a specific analysis just looking
  

25    at what would happen if I only increased California milk

85



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1    production.  I modeled the whole proposals, and so I
  

 2    cannot say specifically one way or another if that would
  

 3    happen and I cannot speculate on it.
  

 4        Q.   Okay.  So you are not sure how that would work?
  

 5        A.   I will not speculate on it.
  

 6        Q.   But you can provide us information on what the
  

 7    model assumed production levels of California were for
  

 8    2014, 2015, 2016?
  

 9        A.   I can tell you if they're increasing,
  

10    decreasing.
  

11        Q.   And by what amount?
  

12        A.   I will check, but I believe so.
  

13        Q.   Good.  Thank you.  Can you talk about how the
  

14    depooling in the federal rule system was factored into
  

15    these -- the model, if it was?
  

16        A.   Specifically in California or in other
  

17    regions?
  

18        Q.   All of that.
  

19        A.   So for the model milk not pooled in other
  

20    regions is considered.  What we did is we included the
  

21    data that we have on milk not pooled in the classes for
  

22    Class II, III and IV, and looked at our estimations for
  

23    the milk going into Class II, III and IV in each region
  

24    as if that milk had been pooled.  And so the decision to
  

25    go into II, III and IV is based on not only what milk
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 1    was actually pooled in II, III and IV, but what milk was
  

 2    typically pooled, and was considered that way.
  

 3        Q.   So was there a consideration built in of
  

 4    assuming a particular proportion of the eligible milk
  

 5    would be depooled in?
  

 6        A.   No.
  

 7        Q.   Well, but there was an assumption that some
  

 8    milk would not be pooled; is that correct?
  

 9        A.   We used historic data to -- we used historic
  

10    data.
  

11             JUDGE CLIFTON:  Excuse me.  I don't know where
  

12    the noise is coming from, but it is interfering with the
  

13    witness.  Thank you.  Start again, please.
  

14             THE WITNESS:  We used historic data of milk not
  

15    pooled and added it to the milk that is pooled in its
  

16    class and then used that to specify the estimation of
  

17    the milk going into that class, so the estimation of
  

18    that milk going into that class --
  

19             JUDGE CLIFTON:  Let me stop you.  Where is the
  

20    noise coming from?  Thank you.  You may proceed.
  

21             THE WITNESS:  Would you like me to start over?
  

22             MR. BESHORE:  Q.  I would.
  

23        A.   So we looked at the historic data of milk going
  

24    into Class II, III and IV for the other orders, not
  

25    California, because there has not historically been milk
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 1    in our pool, but from other orders and said, okay, this
  

 2    much milk is going into Class II use, Class III use,
  

 3    Class IV use, and estimated it as part of our estimation
  

 4    of what was going into that class for that area or that
  

 5    pool.
  

 6        Q.   Okay.  And what was the time period and
  

 7    geographic base for the historic data that you used?
  

 8        A.   We used the federal orders data.
  

 9        Q.   For what time period?
  

10        A.   From 2000 to 2013.
  

11        Q.   And for the entire system?
  

12        A.   For each order, yes.
  

13        Q.   For each order.  Okay.  And then what was
  

14    projected for California?
  

15        A.   What we did for California is because there is
  

16    not historic data available on what would not be pooled,
  

17    we looked at the upper Midwest monthly milk not pooled
  

18    data because it has a similar market to California to
  

19    estimate what milk would not pool in California, and so
  

20    what we did is we looked at the monthly to annual milk
  

21    price spreads to convert those monthly differences.  So
  

22    used the monthly prices versus the annual prices in an
  

23    annual model to say on what frequency milk would not
  

24    pool on an annual basis.
  

25        Q.   So taking the cooperative's proposal, for
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 1    instance, you would have projected that milk in
  

 2    California and the California order would have pooled or
  

 3    not pooled proportionate to what had occurred
  

 4    historically, what has occurred historically in
  

 5    Order 30?
  

 6        A.   In the cooperative's proposal we did not see
  

 7    that as a change away from the current CDFA regulations
  

 8    of inclusive pooling and so no change was made for the
  

 9    cooperative.
  

10        Q.   You consider all milk being pooled?
  

11        A.   Yes.
  

12        Q.   With respect to consumer-level impacts of
  

13    demand for dairy products at the consumer level, can you
  

14    tell us how the model took that into account, to the
  

15    extent that it did?
  

16        A.   Could you clarify your question?
  

17        Q.   Does the -- are there any assumptions built
  

18    into the model with respect to how the price changes
  

19    that you project would be transmitted to the consumer
  

20    level and, therefore, impact ultimate demand for Class
  

21    I, Class II, Class III, Class IV products?
  

22        A.   In the model we look at wholesale prices and
  

23    demand for those wholesale prices or demand for those
  

24    products based on those wholesale prices.  We do not
  

25    make any assumptions about how that moves on to the
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 1    consumer.
  

 2        Q.   Okay.  So the demand is just measured at the
  

 3    wholesale level, and however that works out, that's
  

 4    considered the consumption, the ultimate consumption or
  

 5    use of the products.  Did I restate that correctly or
  

 6    not?
  

 7        A.   I'm contemplating it.  I believe you stated it
  

 8    correctly.
  

 9        Q.   Okay.  When you said the model is an annual
  

10    model, do I understand that to mean that it simply
  

11    projects -- it projects one change each year in essence?
  

12        A.   It projects, yes.  It projects annually the
  

13    number for each year.
  

14        Q.   Okay.  So was there anything in the model to --
  

15    was there any information in the model that took into
  

16    account known marketplace facts that are not just
  

17    statistics, such as in California at the production
  

18    level it's known that there are producer-based plants in
  

19    effect among the major cooperatives and processors.
  

20    Would that be taken -- was that taken into effect in any
  

21    way in the projections?
  

22        A.   I'm not sure I understand the question.
  

23        Q.   Okay.  If there are private arrangements --
  

24        A.   Such as?
  

25        Q.   In the marketplace such as agreements between
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 1    cooperatives and their members or both buyers and
  

 2    their -- you know, their suppliers with respect to the
  

 3    volume of production that can be marketed, the private
  

 4    agreements, okay, was that factored in any way into the
  

 5    calculations, projections?
  

 6        A.   For example, production agreements, we did
  

 7    incorporate production data historically in California
  

 8    and those agreements would be implicitly reflected in
  

 9    those production numbers.
  

10        Q.   Okay.  So you used the numbers and whatever
  

11    they imply, that's what the model then projected?
  

12        A.   And the relationships that we developed in
  

13    relation to those numbers.
  

14             MR. BESHORE:  Thank you.  I don't have any
  

15    other questions at this time, Your Honor.
  

16                       CROSS-EXAMINATION
  

17    BY MR. ENGLISH:
  

18        Q.   I'm not sure, but I think I'm following up on a
  

19    line of questions from Mr. Beshore, but if I'm not then
  

20    if I ask you something different then maybe you can help
  

21    me out here.
  

22             Do you have the actual California baseline milk
  

23    production numbers that were used in the model?
  

24        A.   I can check to see if I can get those.
  

25        Q.   Okay.  And is that your understanding of what
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 1    Mr. Beshore was asking about, as well?
  

 2        A.   I thought he was specifically looking for 2014
  

 3    through 2016.
  

 4        Q.   Well, I'm actually looking for 2013, which
  

 5    would say that the volume you used -- that's the real
  

 6    number, right, because I don't think --
  

 7        A.   Correct.
  

 8        Q.   I don't think that number was actually
  

 9    available on the web site from what we could find.
  

10    Maybe I looked in the wrong place, but --
  

11        A.   Specifically the baseline number?
  

12        Q.   For California only.
  

13        A.   The baseline number for California?
  

14        Q.   Yes.
  

15        A.   No, no.  I don't think that was available on
  

16    the web site.
  

17        Q.   So expanding from Mr. Beshore's request, if we
  

18    could get the actual 2013 California baseline number and
  

19    then I would agree with Mr. Beshore also basically
  

20    throughout the analytic period, which would necessarily
  

21    include 2014, 2015, 2016, but then forward what those
  

22    numbers actually were for California for each of the
  

23    proposals.
  

24        A.   Okay.  I will check to see if that's possible.
  

25        Q.   I understand that you are not committing to it
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 1    at the moment.  Trying to take the request and it may or
  

 2    may not be that you can answer it today, it may be
  

 3    another day.  I think we'll be here for a few.
  

 4             So in a similar vein and looking at the 60, but
  

 5    there's a similar table for usually the other proposals,
  

 6    so it would be California class utilization changes
  

 7    under the Dairy Institute proposal.  If those numbers
  

 8    are different from what I just asked for and if they're
  

 9    available if we could get those, the actual California
  

10    baseline.  Now, maybe they're the same, maybe they're
  

11    not the same, but if we could get those I would
  

12    appreciate that.
  

13             So then I would like to take you for a moment
  

14    to Exhibit 5, pages 13 and 20, page 13 under out of
  

15    state milk.  It's on page 13 of the cooperative
  

16    proposal.  "Under cooperative proposals out-of-state
  

17    milk currently unregulated under the CDFA order would
  

18    become regulated under the California FMMO and receive
  

19    the, quote, non-quota blend price," period, end quote.
  

20    Do you see that?
  

21        A.   Yes.
  

22        Q.   So then on page 20, with respect to the Dairy
  

23    Institute proposal, this is now the same -- the parallel
  

24    section as to milk.  "The current CDFA systems do not
  

25    permit out of state milk to be pooled under the
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 1    Institute's proposal and in the analysis out-of-state
  

 2    milk to be pooled by meeting certain proponents'
  

 3    requirements and qualified out-of-state producers will
  

 4    receive non-quota blend price," no quotes.  I take it
  

 5    those are not identical terms, though, because the
  

 6    cooperative proposal and our proposal don't treat
  

 7    out-of-state milk identity; is that correct?
  

 8        A.   First, I would like to say that how the
  

 9    different proposals treat out-of-state milk is not
  

10    something I'm here to testify on specifically.
  

11        Q.   Okay.
  

12        A.   It is, however, my understanding that in the
  

13    Dairy Institute's proposal that in the writing of the
  

14    proposal that there are ultimately two pools.  There's
  

15    the traditional Federal order blend pool and the quota
  

16    and non-quota pool, and in the Dairy Institutes'
  

17    proposal the exact specification of how the non-quota
  

18    and quota prices are determined was left to CDFA, to my
  

19    current understanding.
  

20        Q.   Well, let me just --
  

21             JUDGE CLIFTON:  Unfortunately you don't get to
  

22    question him, but that was a --
  

23             MR. ENGLISH:  Q.  And I'm not trying to trip
  

24    you up or anything.  I'm just trying -- assume for a
  

25    moment that the Dairy Institute's proposal creates,

94



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1    first, a traditional federal blend price and then as to
  

 2    that milk that is the subject to quota and overbase
  

 3    turns that money over to CDFA or otherwise have CDFA
  

 4    administer that, but as a result of that the out-of-
  

 5    state milk would receive -- do you understand that the
  

 6    out-of-state milk would receive sort of traditional
  

 7    federal blend price?
  

 8        A.   Yes.
  

 9        Q.   Yes, so all I'm getting at, I just want to make
  

10    sure I'm clear for the record that when on page 20 the
  

11    phrase "non-quota blend prices used," that's what it
  

12    meant when I just described federal blend price;
  

13    correct?  Is that your understanding?
  

14        A.   Yes, I understand your --
  

15        Q.   So the fact that the phrases are identical on
  

16    pages 13 and 20 was not a misunderstanding by the
  

17    Department and the two are identical?
  

18        A.   I thought you had the option to elect out of
  

19    the quota and non-quota pool whether you were out of
  

20    state or in state.
  

21        Q.   Well, out of state doesn't get to elect or not
  

22    because they're the --
  

23        A.   Okay.
  

24        Q.   They don't have quota and they're out of state,
  

25    and the purpose of the proposal is to account for that?
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 1        A.   Okay.
  

 2        Q.   So --
  

 3        A.   Then you could replace the non-quota blend
  

 4    price with the words "traditional Federal order blend
  

 5    price."
  

 6        Q.   And that's how you ran them off?
  

 7        A.   Yes.
  

 8        Q.   Okay.  That's what I was trying to get at.
  

 9    Thank you.
  

10             So I want to now ask some questions, sort of
  

11    more general for the record, et cetera, of what the
  

12    preliminary economic analysis is intending to show and
  

13    what its purpose is.  Are economic -- are such models of
  

14    economic estimated equations used to determine regional
  

15    supply and demand response to changes in prices?
  

16        A.   Yes.
  

17        Q.   And I think you said they're basically tested
  

18    using time series data; is that correct?
  

19        A.   Yes.
  

20        Q.   Do these equations predict changes on regional
  

21    supply and demand in response to regulated changes in
  

22    price based on actual historic data on house supply and
  

23    demand adjusted changes in prices?
  

24        A.   That was a very awfully long question with
  

25    nuances in it.  Could you parse it down.
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 1        Q.   I'll try.  Do these equations predict changes
  

 2    to regional supply and demand?
  

 3        A.   Yes.
  

 4        Q.   Do they predict those changes in response to a
  

 5    regulated change in price based on actual historical
  

 6    data?
  

 7        A.   Yes.
  

 8        Q.   And do they make those changes on actual
  

 9    historic data based upon house supply and demand
  

10    adjusted to changes in prices?
  

11        A.   I believe so.
  

12        Q.   So I think you testified on this, but in
  

13    examining impacts of the various proposals do you first
  

14    establish a baseline for comparison?
  

15        A.   We do.
  

16        Q.   And why is establishing a baseline important?
  

17        A.   So that we have benchmark estimates to prepare
  

18    the adjustments of each proposal to.
  

19        Q.   Is this method analysis, using a baseline in
  

20    comparison of policy and baseline, fairly standard in
  

21    policy analysis?
  

22        A.   Yes.
  

23        Q.   So when you say, for example, that the proposal
  

24    X, it's a non-specific proposal here, but proposal X
  

25    leads to an increase in production in a particular
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 1    region and a decrease in national dairy commodity
  

 2    prices, is that relevant to production and commodity
  

 3    prices today or is it relative to the baseline?
  

 4        A.   It's relative to the baseline.
  

 5        Q.   So further understanding that concept, if the
  

 6    baseline you estimate showed no production declining 3
  

 7    percent from today's level over five years and the milk
  

 8    production levels in response with that proposal X
  

 9    declined 2 percent from today's level over five years,
  

10    that change would be reported as an increase relative to
  

11    the baseline; correct?
  

12        A.   Could you please repeat the question?
  

13        Q.   Sure.  So assume for a moment the baseline
  

14    estimate shows a milk production declining 3 percent
  

15    from today's level over five years.
  

16             Am I not moving enough?
  

17             JUDGE CLIFTON:  Let's use that as a stopping
  

18    place.  We're going to switch out a microphone.
  

19    Everybody stretch, stand.  Don't go very far.  We'll
  

20    only be off record about two minutes.
  

21               (Recess taken.)
  

22             JUDGE CLIFTON:  All right.  Let's come to order
  

23    please.  Let's come to order, please.  We have a
  

24    different stand for the microphone, so it's a little
  

25    easier for the witness to see her exhibits and still be
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 1    speaking into the microphone, so I think that will
  

 2    help.  All right.
  

 3             I have a request from the court reporter,
  

 4    Mr. English, you live and breathe these terms and they
  

 5    roll off your tongue so quickly.
  

 6             MR. ENGLISH:  I was about to slow down anyway.
  

 7             JUDGE CLIFTON:  Oh.
  

 8             MR. ENGLISH:  Or I was hoping I was going to
  

 9    slow down, whether I did or not is the question, but I
  

10    will make an effort to slow down and not only for the
  

11    court reporter but for the witness.
  

12             JUDGE CLIFTON:  And the people listening.
  

13             MR. ENGLISH:  And the people listening.
  

14             JUDGE CLIFTON:  Do you remember where you
  

15    were?
  

16             MR. ENGLISH:  I do remember where I was.
  

17             JUDGE CLIFTON:  You may proceed.
  

18             MR. ENGLISH:  In the middle of a very long
  

19    question, but I'll try to break it down.
  

20        Q.   So assume for a moment for your baseline that
  

21    your estimate shows a milk production decline of 3
  

22    percent from today's level over five years, and then
  

23    further assume that the milk production levels in
  

24    response to proposal X declined 2 percent from today's
  

25    level over five years.  Is it true looking at those two
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 1    assumptions that the change that would be reported as an
  

 2    increase relative to the baseline?
  

 3        A.   Yes.
  

 4        Q.   So if someone disagrees with the actual numbers
  

 5    predicted in a baseline, that doesn't necessarily
  

 6    undermine the reported results, at least directionally
  

 7    relative to the baseline, does it?
  

 8        A.   That is true.
  

 9        Q.   I'm going to go back to something I just talked
  

10    about a few minutes ago, but for an entirely different
  

11    reason, that's the non-quota blend price issue.  Under
  

12    the cooperative proposal, Proposal 1, you refer to
  

13    something you call a non-quota blend price.  What is
  

14    that as you interpreted it and how does that differ from
  

15    the way we usually understand a blend price under the
  

16    federal marketing orders that are currently in
  

17    operation?
  

18        A.   If I understand your question correctly, you
  

19    would like to know the difference between a non-quota
  

20    blend price and a traditional Federal order blend
  

21    price?
  

22        Q.   I think that's an appropriate way of phrasing,
  

23    yes.
  

24        A.   On page six of the preliminary impact analysis
  

25    we define the non-quota blend price at 3.5 percent
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 1    butterfat.  The non-quota blend price is -- uses the
  

 2    non-quota pool value to develop a blend price, which the
  

 3    non-quota pool value is the pool value minus the quota
  

 4    value first.  So the quota value is taken off of the top
  

 5    of the pool value and then the non-quota blend price is
  

 6    calculated after that.  Whereas in a traditional Federal
  

 7    order pool the traditional or the pool value does not
  

 8    have anything removed first off the top.
  

 9        Q.   So if I could -- the traditional Federal order
  

10    blend price is just one value for everybody, there's one
  

11    blend price for everyone?
  

12        A.   Correct.
  

13        Q.   Are there any -- first of all, does that
  

14    effectively mean that the non-quota blend price on page
  

15    six is a two-tier pricing system?
  

16        A.   The current California regulations has a quota
  

17    value that is given to them under the regulations and by
  

18    quote, "end quota for nonfat solids," and they receive a
  

19    19 and a half cents additional for their nonfat solids
  

20    that they hold under quota.
  

21        Q.   So are there any other systems like that,
  

22    pricing systems, currently used in any other federal
  

23    milk order?
  

24        A.   No.
  

25        Q.   So with regard to both milk from outside the
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 1    state, under the cooperative proposal how is that milk
  

 2    priced at the non-quota blend -- I'm sorry, was that
  

 3    milk price the non-quota blend or true FMMO blend price
  

 4    for purposes of your analysis?
  

 5        A.   For the purposes of the analysis we don't --
  

 6    give me a second.
  

 7        Q.   Sure.
  

 8        A.   The production in California is reacting to the
  

 9    all-milk price that is put out by NASS in California,
  

10    and that all-milk price is tied to the blend price, so
  

11    that they're always moving in the same direction.  You
  

12    wouldn't want those going off in separate directions in
  

13    the model.  The blend price that is currently used for
  

14    the historic data is the statewide blend price that
  

15    California puts out for that to react off of, which is
  

16    from my understanding the closest thing that California
  

17    has to the traditional Federal order blend price that
  

18    they announce.  And it is based off of the fat price and
  

19    the nonfat solids price in California at test.
  

20        Q.   Let me try to ask it a different way.  Was the
  

21    out-of-state milk treated as unregulated milk or how was
  

22    it treated in the baseline?
  

23        A.   It was treat as unregulated milk.
  

24        Q.   And the assumptions made I believe -- let me
  

25    first confirm it.  Did you make the assumption that bulk

102



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1    milk from out of state is largely Class I?
  

 2        A.   Yes.  We had data from California Department of
  

 3    Food and Agriculture that we based our assumptions off
  

 4    of.
  

 5        Q.   So the assumption was based on an underlying
  

 6    data from CDFA?
  

 7        A.   Correct.
  

 8        Q.   Do you know what percentage you used from the
  

 9    out-of-state milk as being Class I, say, 90, 80 --
  

10        A.   I don't know that off the top of my head, but
  

11    it's based off of the California Department of
  

12    Agriculture's -- Food and Agriculture's most recent
  

13    three-year average of amount of out-of-state milk, so --
  

14        Q.   In the model are there any assumptions or
  

15    predictions that recognize existing regional milk
  

16    production trends?
  

17        A.   What do you mean by "predictions"?
  

18        Q.   Let me use projections.
  

19        A.   The regional milk production forecasts are
  

20    based off of historic economic relationships that are
  

21    statistically significant that we have found that drive
  

22    milk production in each region.
  

23        Q.   And what about trends in milk transportation to
  

24    serve Class I markets, would that be the same kind of
  

25    issue that's considered?
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 1        A.   Could you clarify your question?
  

 2        Q.   If there had been changes in milk
  

 3    transportation to serve Class I, would that be factored
  

 4    into the model?
  

 5        A.   Milk movements from a region to an order to
  

 6    service -- to serve the Class I market would be based on
  

 7    historic data, but it would be all of the milk movements
  

 8    from a region to an order, and then once it's pooled on
  

 9    an order, then it gets divvied out to the individual
  

10    classes.
  

11        Q.   So if I'm reading the analysis correctly, it
  

12    suggests under the cooperative proposal dairy farmers in
  

13    California would receive $700 million in more -- 700
  

14    million more dollars a year and milk output would grow
  

15    as compared to the baseline by 540 million pounds or
  

16    about 1.2 percent of the current California milk
  

17    production; is that correct?
  

18        A.   I don't have the information in front of me to
  

19    confirm the percentage, but the rest of it, yes.
  

20        Q.   Okay.  Fine.  Is it fair to say your analysis
  

21    predicts that the co-op proposal leads to extra revenue
  

22    to California dairy farmers who would then respond by
  

23    producing more milk as compared to the baseline?
  

24        A.   Yes.
  

25        Q.   And that this extra milk then ends up in plants
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 1    where it is made into extra dairy products, which in
  

 2    turn increases the supply of dairy products leading to
  

 3    lower dairy commodity prices; is that correct?
  

 4        A.   Yes.
  

 5        Q.   And then the lower dairy commodity prices lead
  

 6    to lower dairy farm revenue in most other regions; is
  

 7    that correct?
  

 8        A.   Yes.
  

 9        Q.   So why on the analysis of the cooperative
  

10    proposal is dairy farm revenue higher than the
  

11    unregulated west?
  

12        A.   So the unregulated west region, which is based
  

13    on state borders, we have seen a historic relationship
  

14    between the all-milk price in California and their
  

15    all-milk price in their region, and that relationship
  

16    was modeled.  So when the all-milk price in California
  

17    increased, theirs did, as well.
  

18        Q.   Okay.  Thank you.  Under the cooperative
  

19    proposal when there's extra milk being produced in
  

20    California, how does it in the model get allocated among
  

21    the different uses?
  

22        A.   Can you repeat the question?
  

23        Q.   So under the cooperative proposal when there's
  

24    extra milk being produced in California, how does the
  

25    model allocate that milk among Class I, II, III and IV
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 1    using traditional FMMO, Roman numerals?
  

 2        A.   So when there's extra milk being produced it
  

 3    then allocates it according to the same relationships
  

 4    that we have historically seen in Class 2, 3, 4a and 4b,
  

 5    because that's all that we have historically in 4, and
  

 6    then we convert that estimation into the traditional
  

 7    Federal order classifications.
  

 8        Q.   And just to be clear for the court reporter,
  

 9    when you said 2, 3, 4a and 4b, that was numeric 2, 3, 4a
  

10    and 4b?
  

11        A.   Correct.
  

12        Q.   Let me see if I can break it down a little
  

13    bit.  How does the model decide, for example, whether
  

14    the extra milk ends up in butter powder versus cheese or
  

15    even something else?
  

16        A.   So first we take Class 1 demand and allow it to
  

17    take what is demanded from the top of the pool, and then
  

18    the remaining milk is divided amongst the remaining
  

19    classes using compositional regression.
  

20        Q.   Using what?
  

21        A.   Compositional regression, which is a regression
  

22    technique using seemingly unrelated regressions that
  

23    force the milk that is available in the pool.  Well,
  

24    which is left available in the pool to add up to the
  

25    amount that is available and also doesn't allow it to go
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 1    negative, so it places restrictions on the estimations
  

 2    based on what is in actuality possible.
  

 3             So, for example, you can't have -- say you have
  

 4    a hundred pounds of milk left in the pool after you take
  

 5    off Class 1, obviously very unrealistic number, but you
  

 6    could have 50 pounds going to 4b and then you have 40
  

 7    pounds going to 4a and then you have 10 pounds estimated
  

 8    going to 3, well, then you are left with nothing for
  

 9    Class 2.  This forces it to say, okay, there's a hundred
  

10    pounds available, whatever we predict for each of these
  

11    classes is going to total a hundred pounds.  And you
  

12    can't have 20 pounds going to Class 3 and then have
  

13    negative 10 pounds going to Class 2 to make up for the
  

14    extra 10 pounds that you are predicting would go to
  

15    Class 3.  So it's a non-negativity constraint saying,
  

16    you know, you can't have a residual, and that's
  

17    incorporated in the functional form of the compositional
  

18    regression to force those constraints.
  

19             The actual compositional regression used is in
  

20    the model documentation, and -- give me a second.  It is
  

21    table 41 of the model documentation, page 31.
  

22             MR. HILL:  For the record, are we talking about
  

23    Exhibit No. 6 now?
  

24             THE WITNESS:  Yes.
  

25             MR. ENGLISH:  She was talking about Exhibit 6.
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 1    She turned to Exhibit 6, page 31.  All right.
  

 2        Q.   Now, are 16 plant capacity constraints
  

 3    important or does the model assume the plant capacity
  

 4    will adjust to handle the extra milk output?
  

 5        A.   The plant capacity that is available is
  

 6    implicit in the data, but there are no restrictions put
  

 7    into the model on assumptions of plant capacity.
  

 8        Q.   I'm sorry, I'm not sure I understood the
  

 9    answer.  So if it's implicit in the model does that mean
  

10    it gets -- there are plant capacity limitations of some
  

11    kind, or --
  

12        A.   Insofar as that it's reflected in the data.
  

13        Q.   Do changes in plant margins due to changes in
  

14    regulated price levels impact what products get made
  

15    from the extra milk?
  

16        A.   Can you repeat the question?
  

17        Q.   Absolutely.  Do changes in plant margins due to
  

18    changes in regulated price levels impact what products
  

19    get made from that extra milk?
  

20        A.   So in a number of the orders there is a
  

21    consideration of the plant margins, although not in
  

22    California because we do not find the relationship to be
  

23    statistically significant there.  But, for example, in
  

24    many of them there's the cheddar cheese price over the
  

25    Class 3 price.  Price ratio, we wanted to include both
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 1    prices, although since they are intrinsically related to
  

 2    each other through the product price formulas we priced
  

 3    them together as a ratio to deal with multicollinearity
  

 4    issues, so in many of the orders that plant margin was
  

 5    found to be statistically significant and used to drive
  

 6    milk into the different classes.
  

 7        Q.   But then you said it was not statistically
  

 8    significant for California?
  

 9        A.   We did not find that relationship there.
  

10             MR. HILL:  Your Honor, I'm not sure how much
  

11    longer Mr. English is going to question this witness.
  

12    It's getting a little bit late and this witness has been
  

13    up for a while.  We respectfully request a lunch break
  

14    at this time.
  

15             MR. ENGLISH:  I actually wanted to do it before
  

16    we switched the mic, so, you know, I'm fine.  That's
  

17    fine.  It's up to the judge, not me.
  

18             JUDGE CLIFTON:  So typically we would take an
  

19    hour for lunch.  Is there any reason why should not take
  

20    an hour?
  

21             MR. ENGLISH:  Since it's the first day and none
  

22    of us know where we're going to get lunch, today would
  

23    be the day where we ought to at least use an hour or an
  

24    hour and five minutes or something, just to 1:30 or
  

25    something, because I don't know how quickly we're all
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 1    going to get lunch from here, so we may learn that we
  

 2    don't need an hour or we need more than an hour.  I just
  

 3    don't know, Your Honor.
  

 4             JUDGE CLIFTON:  The beauty of going long is
  

 5    that then we don't have half of us waiting for the rest
  

 6    to come back.  Perhaps today I should go long.  Hour and
  

 7    15 minutes you think or an hour and a half?  Some think
  

 8    an hour and a half.
  

 9             MR. HILL:  That's fine.
  

10             JUDGE CLIFTON:  That might be wise today.
  

11    These questions are extremely difficult and I would
  

12    like -- I assume no one objects if this witness confers
  

13    with the other economists in the department, the other
  

14    statisticians, whatever expertise is involved here.  Is
  

15    there any objection to that?
  

16             MR. ENGLISH:  Of course not, Your Honor.
  

17             JUDGE CLIFTON:  I think that might be helpful.
  

18    Let's come back at 2:00.  We're going to take an hour
  

19    and a half today.  That may be the last time we need
  

20    that much time, so we go off record at 12:27, we'll come
  

21    back at 2:00.
  

22               (Lunch recess taken.)
  

23             JUDGE CLIFTON:  All right.  Let's go back on
  

24    the record in a moment.  Let's come to order first.  All
  

25    right.  Let's go back on.  All right.  This record
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 1    resumes at 2:02 in the afternoon, September 22.
  

 2             I neglected to ask if there are any producers
  

 3    who would like to testify.  This would be a good time
  

 4    before we resume the testimony with regard to economic
  

 5    analysis, but we can also resume that testimony and
  

 6    interrupt it later on if producers would like to testify
  

 7    yet this afternoon but not right this minute.  So let me
  

 8    ask you to come forward if you would like to testify
  

 9    now.  All right.  As we take breaks from time to time or
  

10    anyone becomes aware that it's time for us to interrupt
  

11    this witness in order to take dairy farmers' testimony,
  

12    I'll be happy to do that.
  

13             There's one other preliminary matter that I
  

14    would like to address now, and that is that if we do not
  

15    secure these outside doors, we are trying to air
  

16    condition the outside and that is not acceptable to our
  

17    hosts, so first request is that you not exit by these
  

18    doors, that you actually go out the main entrance, but
  

19    the other request is if you go out these doors, make
  

20    sure they're secured behind you.  All right.
  

21             Are there any other preliminary matters before
  

22    the witness' testimony continues.
  

23             There being none, Mr. English.
  

24             MR. ENGLISH:  Q.  Good afternoon.  So I think
  

25    we were somewhat in the middle of a topic, and that was
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 1    the impact of changes and in plant margins and regulated
  

 2    price levels.  And before we took the break you had I
  

 3    believe indicated that for California, unlike the
  

 4    federal markets that you evaluated, you didn't see a
  

 5    statistical significance in that relationship; is that
  

 6    correct?
  

 7        A.   Yes.
  

 8        Q.   Would one of the factors that might explain
  

 9    that last statistical significance be historical plant
  

10    capacity issues in California?
  

11        A.   I'm unsure.  I could not say one way or
  

12    another.
  

13        Q.   Would one of the factors in that lack of
  

14    statistical significance be the inability to depool milk
  

15    in California?
  

16        A.   Again, I'm unsure.  I cannot answer, if that's
  

17    reasonable --
  

18        Q.   In the model are there changes in milk
  

19    utilization with regular prices between the different
  

20    classes?  Prices vary between the different classes?
  

21        A.   Can you clarify exactly what you are talking
  

22    about, the class prices?
  

23        Q.   The class prices.
  

24        A.   It depends on the equation, so --
  

25        Q.   I'm sorry, on the what?
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 1        A.   It depends on which equation we're looking at.
  

 2    In some cases that is in there explicitly.  The
  

 3    compositional regressions are estimated together as sets
  

 4    of seemingly unrelated regressions where their terms are
  

 5    allowed to be correlated, so the coefficients that are
  

 6    estimated are -- the coefficients that are estimated are
  

 7    affected by the fact that they are estimated together in
  

 8    a system.  So when, for example, you are estimating the
  

 9    equations for Class 1, 2 and 3 in a compositional
  

10    regression together, those coefficients are affected by
  

11    the other equations in the estimation.
  

12             In some cases there are explicit inclusions of
  

13    other prices in the equations and some of the Class 3
  

14    equations, there are Class 2, of other Class 2 products
  

15    and frozen dairy product prices over the Class 2 price
  

16    in the equation for Class 3, but that's not true in
  

17    necessarily all of them.  It's included where there's
  

18    economic relationship found.
  

19        Q.   So are those the best examples that you can
  

20    think of right now where it isn't included in the
  

21    equation?
  

22        A.   Yes.
  

23        Q.   Are there any others that come to mind?
  

24        A.   In California another example would also be the
  

25    relationships that were defined in those equations.  We
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 1    see a lot of the -- I don't have it in front of me
  

 2    again, sorry.
  

 3             JUDGE CLIFTON:  Don't apologize.  I mean, this
  

 4    is amazingly complex.  You take all the time you want.
  

 5    If you feel like you don't want to find it right now and
  

 6    you want to get back to him, you are welcome to do it
  

 7    that way, but don't feel at all like you are letting us
  

 8    down if you need to look.  You are not.
  

 9             THE WITNESS:  Thank you.  For example, in the
  

10    California 4a over the Class 2, the drivers for the
  

11    nonfat dry milk wholesale prices over the cheddar cheese
  

12    wholesale prices, so there are those tradeoffs between
  

13    the 4a and 4b prices that are driving those -- that push
  

14    milk into one class over the other.
  

15             MR. ENGLISH:  Q.  Okay.  So regardless of
  

16    whether there's -- going back to the plant margin
  

17    question, regardless of whether there's a statistical
  

18    significance there, you nonetheless see some drivers
  

19    between 4a and 4b relationship issues?
  

20        A.   Yes.
  

21        Q.   I want to go back to a couple of things.  One,
  

22    a discussion you had with Mr. Beshore with respect to
  

23    the estimate of depooling milk, depooled milk for
  

24    California.  Do you remember that discussion with him?
  

25        A.   Yes.
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 1        Q.   The upper Midwest, and I agree this is a
  

 2    similar utilization, but one difference would be in the
  

 3    relative levels of Class IV, Roman numeral IV, the
  

 4    federal, versus 4a, numeric 4a in California.  Did the
  

 5    model account for -- did you account for that difference
  

 6    in how the products are used given California's much
  

 7    stronger production of nonfat dry milk?
  

 8        A.   Since historically California has not had milk
  

 9    not pooled, we had no data to base how much milk would
  

10    not pool in California off of and how much to adjust
  

11    those numbers by from the upper Midwest to meet
  

12    California's market.  The data is not -- it's not
  

13    available.  It's unknown.
  

14        Q.   So effectively, no, you didn't.  There wasn't
  

15    an ability to do it?
  

16        A.   There wasn't the ability to do it.
  

17        Q.   All right.  I believe in your prepared
  

18    testimony that you read, on more than one occasion you
  

19    used the term "market clearing price"?
  

20        A.   Yes.
  

21        Q.   And I welcome you to refer back to your
  

22    testimony if you want to.  But is that correct, did I --
  

23        A.   Yes.
  

24        Q.   Okay.  When you used that term "market clearing
  

25    price" in your prepared testimony, what did you mean?
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 1        A.   I mean when the price where -- when supply and
  

 2    demand are equal or the equilibrium price is found by
  

 3    intersecting supply and demand.
  

 4        Q.   In the case of a Federal order the market
  

 5    clearing price may be actually below the regulated
  

 6    price?
  

 7        A.   In the federal orders market clearing prices
  

 8    are found nationally in the national products, and then
  

 9    using those national product prices we then input them
  

10    into the end product price formulas and the class and
  

11    component prices are figured or calculated off of those
  

12    prices just as they are in policy.  So a market clearing
  

13    price isn't found for Class I, II, III or IV in -- by
  

14    varying supply and demand, they are set by
  

15    our equations.
  

16             JUDGE CLIFTON:  I'm sorry, they're set by
  

17    what?
  

18             THE WITNESS:  Our equations, our end product
  

19    price equations.
  

20             MR. ENGLISH:  Q.  So how is that market
  

21    clearing price used, reflected or determined by the
  

22    model?
  

23        A.   The market clearing prices for the national
  

24    products are used in the end product price formula
  

25    equations and used to determine when supply and demand
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 1    are equal, that's the market clearing price, so the
  

 2    price model varies in the price for the supply and the
  

 3    demand and when it converges on the model the price
  

 4    falls out of that balancing.
  

 5        Q.   And I think what you said about two minutes
  

 6    ago, you are saying that that is one market clearing
  

 7    price, not different market clearing prices, per se,
  

 8    nonfat dry milk versus cheese?
  

 9        A.   There are market clearing prices found for
  

10    nonfat dry milk, cheese.
  

11        Q.   I'm sorry?
  

12        A.   Yes, based on their supply and demand equation.
  

13        Q.   So there's basically a different market
  

14    clearing price for each product?
  

15        A.   Yes.
  

16        Q.   I'm sorry, I misunderstood.  I thought I heard
  

17    national, so I apologize.  And what about -- and
  

18    maybe --
  

19        A.   They're national --
  

20        Q.   Okay.
  

21        A.   -- prices of nonfat dry milk cheese, they're
  

22    not regional prices.
  

23        Q.   They're not.  So would there be market clearing
  

24    prices that are different by region or not?
  

25        A.   Not that are determined in the model in the
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 1    sense of varying supply and demand and finding price,
  

 2    no.  The regional prices are the class prices that are
  

 3    determined by the end product price formulas that are
  

 4    used to determine the blend price, and then the blend
  

 5    price is used to drive the all-milk price on the farm
  

 6    level.
  

 7        Q.   How quickly do regulated milk prices changes
  

 8    pass through to the retail level in the analysis?
  

 9        A.   This is the annual model, and we don't assume
  

10    anything about the retail level or passing through to
  

11    it, but any change that occurs in the model can be seen
  

12    in that year or the following year depending on whether
  

13    it's lagged or not, but --
  

14        Q.   Is there a lag?
  

15        A.   For certain things there are lags.
  

16        Q.   So between the farm and retail transition there
  

17    could be a lag?
  

18        A.   There aren't retail prices.
  

19        Q.   In that model at all?
  

20        A.   In that level.
  

21        Q.   Do dairy exports increase as a result of more
  

22    milk or as a result of lower prices in the analysis?
  

23        A.   I'm sorry, can you repeat the question?
  

24        Q.   I'm turning to exports now, and I'll certainly
  

25    repeat the question.
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 1             Do dairy exports increase as a result of more
  

 2    milk or as a result of lower prices in the analysis?
  

 3        A.   Which analysis are you specifically --
  

 4        Q.   I'm talking about the model, the preliminary
  

 5    regulatory analysis.
  

 6        A.   So are you --
  

 7        Q.   Let me ask the question a little different
  

 8    way:  Are exports more buy-sensitive in domestic sales
  

 9    as used in the model?
  

10        A.   Oh, that's going to take me a second.  So in
  

11    the model we define exports for American cheese, other
  

12    cheese and dry whey and butter.  Each of them have their
  

13    own sensitivities associated with them.  In those
  

14    equations we look at the price in the United States
  

15    versus the price internationally.  And as prices in the
  

16    United States decrease we see more exports leaving the
  

17    country and more imports, or more exports leaving the
  

18    country.  As to the price sensitivity of exports, the
  

19    elasticities that we have defined are on price
  

20    difference, and so to compare them to the own price
  

21    elasiticities of the model would be difficult.
  

22        Q.   I'm sorry, I didn't --
  

23        A.   To compare them to the own price elasticities
  

24    on demand in the United States, it would be an apples to
  

25    apples comparison, so I can't specifically answer that
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 1    question at this point.
  

 2        Q.   I think this may be the universe to something
  

 3    you just said, but help me out.  If there is more milk
  

 4    due to higher regulated prices, does that impact export
  

 5    versus domestic sales?
  

 6        A.   I'm sorry, I just want to make sure I'm --
  

 7    sorry.
  

 8        Q.   Don't apologize.
  

 9        A.   I apologize.
  

10        Q.   I agree with the judge.
  

11        A.   If the national dairy product prices are
  

12    higher, there would be fewer exports.
  

13        Q.   So it would be fair to say that exports are not
  

14    primarily supply driven that price plays a significant
  

15    role?
  

16        A.   Yes, insofar as also the price is --
  

17    international prices is a product of supply and demand
  

18    internationally.
  

19        Q.   So I'm going to switch subjects now and just
  

20    signal back so you're not --
  

21        A.   Thanks for the heads-up.
  

22        Q.   Under the producer-handler proposal analysis,
  

23    Proposal 3, does the market share of the
  

24    producer-handlers change versus that of fully regulated
  

25    handlers in the model?
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 1        A.   The producer-handlers market share was assumed
  

 2    exogenous in the forecast years, so their market share
  

 3    would change just based on as there's more milk in
  

 4    California, their market share would be smaller because
  

 5    they're not growing.  But it's a fixed amount in the
  

 6    model going through the forecast years.
  

 7        Q.   So now a different subject.
  

 8        A.   Okay.
  

 9        Q.   Under my client's proposal of Dairy Institute
  

10    of California, in looking at the model results
  

11    California producer revenue still grows, yesterday is
  

12    about $70 million relative to the baseline.  Which is,
  

13    you know, approximately 10 percent of the increase under
  

14    the proposal; is that correct?
  

15        A.   Yes.
  

16        Q.   So how does a much smaller increase in the
  

17    California revenue and impact on consequently -- the
  

18    impact on California milk outlet nonetheless translate
  

19    to a more significant revenue impact in some of the
  

20    federal milk order markets?
  

21        A.   Can you repeat that question?
  

22        Q.   Absolutely.  Recognizing that our proposal has
  

23    a smaller impact but still a positive impact on dairy
  

24    farmers in California, how does that smaller increase in
  

25    California revenue and its impact on California milk
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 1    output relative to the cooperative proposal nonetheless
  

 2    translate into a larger revenue impact in some of the
  

 3    federal milk order markets?
  

 4        A.   I'm going to start off by defining the producer
  

 5    revenue here in tables -- they are the all-milk prices.
  

 6             JUDGE CLIFTON:  Which page are you on?
  

 7             THE WITNESS:  Page 43.  I was looking at Table
  

 8    B55.
  

 9             JUDGE CLIFTON:  Let us get there.  So you are
  

10    in Exhibit 5.
  

11             THE WITNESS:  Maybe 6.  No, 5.
  

12             JUDGE CLIFTON:  At the top of the page of 43?
  

13             THE WITNESS:  Correct.
  

14             JUDGE CLIFTON:  Okay.
  

15             THE WITNESS:  Statistically Mr. English was
  

16    referring to.  Producer revenues are the all-milk prices
  

17    in those regions multiplied by milk production or milk
  

18    marketing.  Sorry.  So in each region the all-milk
  

19    price -- the amount of production in each region is
  

20    affected by its own milk price.  And how the production
  

21    was affected in that region in some cases might be
  

22    larger and/or smaller than the cooperatives based on its
  

23    effects on their blend prices, because the all-milk
  

24    prices are tagged to those blend prices in the order
  

25    that's most closely associated with the region.
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 1             So the movements, the relative movements of,
  

 2    say, there's increase in production and because there is
  

 3    an increase in the all-milk price, if those movements
  

 4    are higher in that region than they were in
  

 5    cooperatives, then there would be a larger impact on
  

 6    those producer revenues in that region.  How the
  

 7    all-milk prices would increase or how much they would
  

 8    increase would be based on how much their blend prices
  

 9    increased or decreased.  Just using examples here.
  

10             So in some of the federal orders the prices
  

11    were more affected where their blend price was more
  

12    affected than in the cooperatives' proposals due to how
  

13    that order and the price effects that were occurring for
  

14    it.  So the increases in cheddar cheese and dry whey in
  

15    an order that's very heavily in cheese would be much
  

16    more affected than an order that maybe has a mixed batch
  

17    of different products.  And so you are seeing more
  

18    balancing effect of the cheese price increases in the
  

19    butter, nonfat dry milk price.  Does that answer your --
  

20             MR. ENGLISH:  Q.  Thank you very much.  So
  

21    subject to whatever data may or may not be available
  

22    that we requested, and obviously subject to questions
  

23    after other participants, I am done and I thank you very
  

24    much.
  

25             JUDGE CLIFTON:  It's a pleasure to watch both
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 1    of you in action.  All right.  Let's talk about whether
  

 2    you want to opine about the actual production of
  

 3    California milk that was used for the modeling for the
  

 4    years -- I said actual, projected, if you have figures,
  

 5    but with regard to 2014, 2015, 2016.  Were you able to
  

 6    dig that out in answer to Mr. Beshore's question?
  

 7             THE WITNESS:  We are looking into it at this
  

 8    point.  I have not dug it out at this point.  We need to
  

 9    make sure that all of the data that we would be
  

10    releasing publicly and is something that we can release
  

11    publicly and, too, he had to double-check that.
  

12             So really earliest would be tomorrow.  Also, I
  

13    don't have the tables built that they're asking for, so
  

14    I would need to have some time to do that.
  

15             JUDGE CLIFTON:  All right.  Very good.  And
  

16    then actually California production for 2013.
  

17             THE WITNESS:  Same answer.
  

18             JUDGE CLIFTON:  Very good.  Now, before I ask
  

19    for the next person who would ask you questions, are
  

20    there any areas you want to go back to based on the
  

21    territory covered by Mr. English and Mr. Beshore?
  

22             THE WITNESS:  No.
  

23             JUDGE CLIFTON:  Then who else would have
  

24    questions for this witness?
  

25             MR. VETNE:  John Vetne, representative for
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 1    Hilmar.  What I have are questions which would clarify
  

 2    in my mind, okay, because I feel like a fourth-grader
  

 3    sitting in a college class, so bear with me.
  

 4                      CROSS-EXAMINATION
  

 5    BY MR. VETNE:
  

 6        Q.   The question-and-the-answer response to some
  

 7    questions from Mr. Beshore you referred to depooled milk
  

 8    referring to a practice in the Federal order system.  Do
  

 9    you recall that?
  

10        A.   Milk not pooled, yes.
  

11        Q.   Milk not pooled.  Okay.  And then I think you
  

12    answered with respect to that milk that it is assigned
  

13    or allocated to Class II, III or IV as if pooled?
  

14        A.   Yes.
  

15        Q.   Is that correct?
  

16        A.   Or its counterpart.
  

17        Q.   Correct me if I'm wrong, but I understood that
  

18    to mean that you accounted for that milk as if used to
  

19    produce ice cream or sour cream or butter or powder or
  

20    cheese.  Is that what it means by assigned to Class II,
  

21    III or IV?
  

22        A.   Yes.
  

23        Q.   Okay.  And your answer did not include, I hope
  

24    this is also right, assigning a value.  When we refer to
  

25    Class II my mind frequently moves to, you know, a
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 1    regulated price.  Is it correct that your answer
  

 2    referred to how the milk was used and did not also
  

 3    compute a price for that milk?
  

 4        A.   I do not recall my answer well enough to say.
  

 5        Q.   Okay.  Well, if I were to ask it originally,
  

 6    when you refer to milk not pooled and it's assigned,
  

 7    does the model impute a regulated Class II, III or IV
  

 8    price to it?
  

 9        A.   To estimate the amount of milk going to Class
  

10    II, III and IV for the orders the -- that's a variable
  

11    word.  We're attempting to forecast that variable, that
  

12    amount includes the depooled milk or the milk not
  

13    pooled.  So in the estimation or what's driving that
  

14    forecast, they're based on certain economic variables,
  

15    and in the class allocations those variables for the
  

16    most part are the price relationships between the
  

17    national product prices and the class prices, original
  

18    of them.
  

19        Q.   The objective, however, in allocating or
  

20    assigning is the model puts not pooled milk into certain
  

21    uses, uses which we call Class II, III and IV?
  

22        A.   Correct.
  

23        Q.   Tell me if I'm correct again in what I heard,
  

24    your dialogue with Mr. English.  The model assumes no
  

25    restrictions in plant capacity; is that correct?
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 1        A.   The model uses historic data, which how much
  

 2    plant capacity there is limits how much can be produced
  

 3    of any particular product or amount of milk going into a
  

 4    particular class for that product that's related to that
  

 5    class, and so implicitly, yes, that's there, but, no,
  

 6    explicitly there is no constraint.
  

 7        Q.   So if the model observes -- or if the history
  

 8    observes a certain volume going -- of milk used to
  

 9    produce a certain product, the model assumes that
  

10    capacity is available in that region for that price?
  

11        A.   It assumes -- I wouldn't say it assumes a
  

12    capacity, but the growth of a product or amount of milk
  

13    going into a product that we've seen historically is
  

14    affected by capacity.
  

15        Q.   Okay.  So the plant capacity may be more than
  

16    history has observed.  Is that in the model, you know?
  

17    If the period -- what is it, through 2013, you have a
  

18    month or a year highest use of milk in Class III in a
  

19    certain region, the model assumes -- tell me I'm wrong
  

20    or just --
  

21        A.   I'm just listening to see if I can understand.
  

22    I'm trying.
  

23        Q.   Tell me if -- I am too.
  

24             The model assumes -- and I didn't mean "trying"
  

25    as a double-meaning word.  The model assumes that
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 1    there's at least that much capacity for that product in
  

 2    that market, there may be more capacity?
  

 3        A.   I wouldn't even go that far as to say that it's
  

 4    even assuming that.
  

 5        Q.   Okay.  Tell me how the model, if at all, would
  

 6    have handled the following scenario.  Assume that during
  

 7    that period of, say, '07 and '08 there was a significant
  

 8    volume of California milk that moved out of state to
  

 9    manufacturing plants elsewhere in Mexico, Texas,
  

10    Arizona, and it wasn't pooled out of state, and it may
  

11    or may not have been pooled to California.  Would the
  

12    model capture that someplace?
  

13        A.   Yes.  So I'm guessing you would like an
  

14    explanation.
  

15        Q.   Well, the production in California, you have
  

16    that information?
  

17        A.   Yes.  So what we did is we looked at state of
  

18    origin data for the order, so when it was moving into a
  

19    Federal order if the movement was greater than 1 percent
  

20    of the pool that it was moving into or greater than 1
  

21    percent of the region that it was moving out of we
  

22    modeled it.  And in California's case we had milk
  

23    moving -- we had milk moving into order 131, an
  

24    unregulated region, based on past relationships and also
  

25    obviously going into California.
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 1        Q.   You said if it moved into a Federal order a
  

 2    certain percentage, so note and did something.  If it
  

 3    moved into a Federal order and wasn't included on any
  

 4    federal handlers --
  

 5        A.   Then it would have been modeled in the
  

 6    unregulated California milk movement.
  

 7        Q.   Okay.  So it could have been received in Texas,
  

 8    for example?
  

 9        A.   But if it wasn't regulated then it's an
  

10    unregulated pool.
  

11        Q.   So if it wasn't included in a Southwest handler
  

12    report it would have been included in the unregulated
  

13    portion?
  

14        A.   Yes.
  

15        Q.   Okay.  So unregulated means something more than
  

16    I hope?
  

17        A.   Yes, it means -- unregulated, there are
  

18    different levels or this is at least the way I like to
  

19    think about the model.  There's the farm level and the
  

20    milk moves from that farm level to the processor level
  

21    where it is classified, so there's kind of
  

22    classification level and above that there's the national
  

23    level where we're having these market clearing prices
  

24    drop out.  And on that this was the modeling, the
  

25    movements from that farm level to that processor level,
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 1    and the unregulated pool or that twelfth pool that I
  

 2    mentioned, which is not, I know, technically a pool, but
  

 3    for simplicity's sake of giving it a term that is all
  

 4    the unregulated milk in the country.  It's not a
  

 5    specific area, it's the unregulated milk in Idaho, it's
  

 6    the unregulated milk in the Northeast, it's all
  

 7    unregulated milk in the country.
  

 8        Q.   Would it be correct or incorrect to say that
  

 9    all unregulated milk includes milk that has been
  

10    voluntarily depooled or has that previously been
  

11    accounted for before you get to the unregulated portion?
  

12        A.   In the case where we had milk not pooled data
  

13    it was not included in the unregulated part, although I
  

14    do acknowledge it as unregulated milk, but because we
  

15    had the data and knew which class it was going into and
  

16    forecasting milk not pooled on an annual basis is
  

17    something extraordinarily difficult to do because it's
  

18    more based on monthly price relationships, that we
  

19    incorporated it in the model differently as part of the
  

20    estimations for the Class II, III and IV.
  

21             And so technically, yes, it's unregulated, but
  

22    it is accounted for in their respective orders, Class
  

23    II, III and IV estimations.
  

24        Q.   All-milk price and blend price, if I recall
  

25    correctly you answered some questions I think it was by
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 1    Mr. English.  Your response was the blend price is used
  

 2    to determine the all-milk price at the farm level?
  

 3        A.   Yes.
  

 4        Q.   Are you using the term "blend price," you agree
  

 5    with that?  Is blend price in that statement referred to
  

 6    a reported Federal order blend price or something else?
  

 7        A.   It is the Federal order blend price, that's
  

 8    what I'm referring to.  The all-milk prices -- the blend
  

 9    prices are based on the federal orders and the all-milk
  

10    prices are based on NASS's all-milk data that happened
  

11    at the state levels and those go back to the state
  

12    boundary milk production level.  So while blend price --
  

13    it's the relationship between the two.
  

14             JUDGE CLIFTON:  Tell us what NASS is and what
  

15    that stands for and how it should look in the
  

16    transcript.
  

17             THE WITNESS:  National Agricultural System
  

18    Service and it should be N-A-S-S.
  

19             JUDGE CLIFTON:  All caps.
  

20             THE WITNESS:  Yes.
  

21             JUDGE CLIFTON:  Capital N, capital A, capital
  

22    S, capital S and no periods.
  

23             THE WITNESS:  Correct.
  

24             MR. VETNE:  Q.  For the all-milk price to which
  

25    you refer, and which you report some of these tables,
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 1    how, if at all, are payments to producers below Federal
  

 2    order blend accounted for?
  

 3        A.   The all-milk price -- it's an estimated
  

 4    relationship between the blend price and the all-milk
  

 5    price.  And what that historic relationship is, any --
  

 6    we don't specifically look at payments to producers in
  

 7    the model, we use the all-milk price as a representative
  

 8    price that producers are receiving, and so the
  

 9    difference between the all-milk price and the blend
  

10    price is representative in that estimation of.
  

11        Q.   Let me see if now I understand.  The all-milk
  

12    price that your model uses is the all-milk price that
  

13    NASS reports historically?
  

14        A.   Yes.
  

15        Q.   And the NASS all-milk price includes payments
  

16    to producers of premiums in excess of Federal order
  

17    blends as well as payments to producers below Federal
  

18    order blends whenever and wherever that might occur?
  

19        A.   The all-milk price is the NASS survey price
  

20    received of representative sales from producers to the
  

21    first buyer and they include all grades and quantities.
  

22    The average commodity raw milk, the price from the
  

23    survey multiplied by the total quantity marketed
  

24    theoretically should give the total cash receipts to the
  

25    commodities for the raw milk.
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 1        Q.   So you are not responsible for deriving the
  

 2    all-milk price, you use it as a report?
  

 3        A.   Yes.
  

 4        Q.   All right.  Market clearing price you described
  

 5    as national market clearing price; correct?
  

 6        A.   Yes.
  

 7        Q.   Which is essentially the Federal Order Class
  

 8    III or IV prices when you come right down to it; is that
  

 9    correct?
  

10        A.   The market clearing prices are for the national
  

11    products, the national manufactured products, and those
  

12    prices are then incorporated in the end product price
  

13    formulas that move with the end price, the international
  

14    market clearing prices.
  

15        Q.   So in your model it's a national price or
  

16    national prices and it's on an annualized basis?
  

17        A.   The national prices are used as in our policy
  

18    to determine the regional or the Federal order class
  

19    prices and there is an economic relationship between
  

20    those class prices or between the blend prices and the
  

21    all-milk prices in the closely related region so that it
  

22    is regionally -- it's a regional model and then price
  

23    relationships between -- or the blend price
  

24    relationships between the different regions that move
  

25    the milk and then it works its way back up.
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 1             So you are talking about a circle, you are
  

 2    talking about starting at the top and going back down,
  

 3    but then it iterates and you come back to the regional
  

 4    all-milk prices which drive the milk movement or the
  

 5    milk production and then the milk movements are driven
  

 6    by the blend price relationships and then that's driven
  

 7    how much milk supply there is.  It's an iterative
  

 8    process, it's dynamic.
  

 9        Q.   I wonder if I'm thinking apples and --
  

10        A.   And I'm thinking oranges.
  

11        Q.   You are thinking oranges here.  The question
  

12    was really I thought pretty simple.
  

13        A.   I'm sorry.
  

14        Q.   Maybe I was trying to complicate it.  When you
  

15    use the term "market clearing prices" a couple times in
  

16    your description, you are referring to a price that is
  

17    A, national, and, B, annualized?
  

18        A.   Yes.
  

19        Q.   Okay.
  

20             JUDGE CLIFTON:  She gave you so much more,
  

21    Mr. Vetne.
  

22             MR. VETNE:  Q.  And the model -- let's say
  

23    that, well, in California or Pacific Northwest
  

24    manufacturers have a hard time getting and they don't
  

25    get the average Class III or IV price, prices below
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 1    class for market clearing prices, the model doesn't
  

 2    factor that in.  If there's a regional discount in the
  

 3    national price the model does nothing about that.
  

 4        A.   What the model -- I would say no.  Again, this
  

 5    goes back to the other half of the loop.  So the
  

 6    all-milk price that we have historically seen in
  

 7    California we use to determine how much milk is being
  

 8    produced, and then based on that price the milk is
  

 9    produced of certain quantity and then it moves into
  

10    California, the unregulated region or Arizona, based on
  

11    historic movements, and then from there the milk moves
  

12    into the classes again based on price relationships and
  

13    how much -- California, the effects of the California
  

14    class prices affects the California blend price and the
  

15    blend price affects the all-milk prices and the all-milk
  

16    price affects how much production there is.  How much
  

17    production there is affects how much goes into the
  

18    classes.
  

19             So those California end product price formula
  

20    differences that yield different class prices affect
  

21    that blend price and that blend price affects that
  

22    all-milk price.  And then that affects how much milk is
  

23    nationally going to be added to Class III or Class IV or
  

24    Class II to determine how much milk supply there is.
  

25    And so if there is -- the differences in those class

135



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1    prices in California versus the class prices in other
  

 2    federal orders is captured and then how much milk is
  

 3    produced and allocated to those classes, which affects
  

 4    the national supply of milk available.
  

 5             So if as in some of these results we have seen
  

 6    if there's an increase in the national supply, there's a
  

 7    decrease in price on those.
  

 8        Q.   Would it be correct to say that the model for
  

 9    status quo ante, the way things work?
  

10        A.   Okay.
  

11        Q.   Before you added the proposals, that what you
  

12    had referred to as the market clearing price in
  

13    California would be the California Class 4a and 4b?
  

14    Numeric 4a, 4b.
  

15        A.   Yes, we use those there in California.
  

16        Q.   And when you measured the changes, say, onto
  

17    the cooperative proposal, what you referred to as the
  

18    market clearing price would be the federal Class III and
  

19    IV prices as proposed?
  

20        A.   Well, just to clarify, the Class III, Class IV
  

21    and the 4a and the 4b prices are not market clearing
  

22    prices, they are the result of the market clearing
  

23    prices, but -- I'm sorry, what was your question again?
  

24        Q.   In that case they're the result of -- well,
  

25    they're determined based on the formulas?

136



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1        A.   Yes.
  

 2        Q.   A equals B, B equals C and then A equals C.
  

 3    One comes before the other, but they're more or less
  

 4    interchangeable?
  

 5        A.   They're related, I think.
  

 6        Q.   Well, once you do the arithmetic and determine
  

 7    what the market clearing price is, you get a bottom
  

 8    line, that bottom line becomes then the regulated price;
  

 9    is that --
  

10        A.   Yes, but the class prices are a result of
  

11    multiple changes in market clearing prices, so the last
  

12    three prices is a result of cheese, whey and butter.
  

13        Q.   Does your model do anything at all to assess or
  

14    provide a judgment on whether the market will clear in
  

15    California with Class III and IV prices that are a
  

16    dollar or so more than status quo ante, Class 4a and 4b
  

17    prices?
  

18        A.   It looks clear nationally.
  

19        Q.   So it doesn't determine whether the market will
  

20    clear regionally in California?
  

21        A.   No.
  

22        Q.   Thank you.
  

23                       CROSS-EXAMINATION
  

24    BY MS. HANCOCK:
  

25        Q.   Good afternoon, Ms. Steeneck, did I say that

137



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1    right?  Steeneck?
  

 2        A.   Yes.
  

 3        Q.   I'm Nicole Hancock, for the record.  I
  

 4    represent the California Producer-Handlers Association
  

 5    and Ponderosa, and if it's okay with you I'm just going
  

 6    to kind of jump around a little bit and ask you a couple
  

 7    of questions just so I can understand a little bit
  

 8    better the analysis that you did.
  

 9             And this goes back what probably feels like
  

10    quite a while ago now when you were talking with
  

11    Mr. Beshore or I guess with your own counsel, as well,
  

12    and you were describing the tables in the end of Exhibit
  

13    5 that are the numeric computation of your analysis; is
  

14    that right?
  

15        A.   Yes.
  

16        Q.   And you had -- I think he walked you -- your
  

17    counsel walked you through various tables and, for
  

18    example, B1 on Exhibit 5, that's on page 26.  What I
  

19    wrote in my notes is that you said that that was the
  

20    statistical uniform prices at 3.5 butterfat changes as
  

21    compared to baseline proposals; is that right?
  

22        A.   Baseline results, yes.
  

23        Q.   Baseline results.  And the baseline results is
  

24    where the numbers are right now under the state order
  

25    system?
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 1        A.   Yes, they're the result that we set in
  

 2    relationship to the USDA Agricultural Service --
  

 3        Q.   Okay.  So what the baseline would be projected
  

 4    to be if we continue under the state order system?
  

 5        A.   Yes.
  

 6        Q.   And then so you are projecting out then the
  

 7    Federal order system as overlaid over the baseline for
  

 8    the state order system, what the differences in those
  

 9    values would be?
  

10        A.   Yes.  I think I understand what you are asking,
  

11    and, yes, I think the answer is yes.
  

12        Q.   I guess what I'm trying to clarify is you are
  

13    also making projections of where you believe the state
  

14    order system would be, your baseline number, where that
  

15    would be in the future, as well?  You are not using a
  

16    status number as today's valuations and then project
  

17    comparing that with Federal order numbers at a later
  

18    date?
  

19        A.   Correct.
  

20        Q.   Okay.  And you did that for each of the four
  

21    proposals, the first one being the cooperative proposal,
  

22    the next one being the producer or the Dairy Institute's
  

23    proposal, then the Producer-Handlers and then the
  

24    Ponderosa's proposal; is that right?
  

25        A.   Yes, the baseline is the same for all.
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 1        Q.   Do you still have Exhibit 5 in front of you?
  

 2        A.   Yes.
  

 3        Q.   If you turn to page four, and this is under the
  

 4    section two, title and examination of the proposal.  So
  

 5    you start off by interpreting what you understood the
  

 6    proposals to be and things that you took into account in
  

 7    making your valuations; is that fair?
  

 8        A.   Yes.
  

 9        Q.   So under producer-handlers you have a paragraph
  

10    here that discusses -- that you adopted the definitions
  

11    and pooling regulations for the producer-handlers in the
  

12    cooperatives' proposal; right?  Do you see where I'm at?
  

13        A.   Yes.
  

14        Q.   And then you talk about their proposal, they
  

15    have the small producer-handler proposal for the
  

16    producer-handlers that would produce less than three
  

17    million pounds a month; is that right?
  

18        A.   Can you clarify your question?
  

19        Q.   So the second sentence you have included in the
  

20    valuations the numbers that you were quantifying for
  

21    producer-handlers, the small producer-handlers that were
  

22    proposed under the cooperatives' proposal?
  

23        A.   I mean we're still considering any
  

24    producer-handler or producer-handler under the
  

25    cooperatives' proposal that fall under the three million
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 1    pounds per month.
  

 2        Q.   Okay.  So would it be producer-handlers that do
  

 3    not exist under the current baseline valuation but would
  

 4    be added in under the cooperatives' proposal for the
  

 5    small producer-handlers' definition?
  

 6        A.   We used the producer-handlers that -- okay.
  

 7    Going to be a little more technical.  The
  

 8    producer-handlers that qualified are Option 66 in
  

 9    California for main producer-handlers under the
  

10    cooperatives' proposal and producer-handlers that
  

11    qualify as Option 70 are then considered fully regulated
  

12    under the cooperatives' proposal.
  

13        Q.   Okay.  So the ones that produce less than three
  

14    million pounds a month, would those be the Option 66?
  

15        A.   Yes.
  

16        Q.   Producer-handlers.  And the ones that produce
  

17    more than that that operate with some exemptions and
  

18    some regular quota and then the rest are regular
  

19    production, that would be the Option 70?
  

20        A.   Correct.
  

21        Q.   So what I just want to clarify is how you net
  

22    out the numbers here, that you are assuming that there
  

23    would be some Option 66 producer-handlers in the
  

24    cooperative proposal?
  

25        A.   Yes.
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 1        Q.   Are you aware of -- did you quantify that based
  

 2    on today's numbers or are you anticipating that there
  

 3    would be additional people, producer-handlers, that
  

 4    would fall within that number?
  

 5        A.   We used today's number.
  

 6        Q.   And then the last sentence there you say some
  

 7    who qualify as producer-handlers under the CDFA
  

 8    regulations would likely be ineligible for regulatory
  

 9    exemptions under the proposed federal milk marketing
  

10    order, that would be Option 70 producers?
  

11        A.   Correct.
  

12        Q.   Let me make sure I have the right section.  If
  

13    you can turn to page 6, and we're still under the
  

14    summary of the cooperatives' proposal and there's a
  

15    section there entitled "Quota."  It states, "The
  

16    cooperatives' proposal retains the state's current quota
  

17    system with joint administration under the USDA CDFA."
  

18    Do you see that?
  

19        A.   Yes.
  

20        Q.   It would be the state's current quota system
  

21    absent the exempt quota; is that right?  It wouldn't be
  

22    as it is right now?
  

23        A.   That is true.  So under the cooperatives'
  

24    proposal any exempt quota for Option 70 holders under
  

25    the way I modeled it would translate into the regular
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 1    quota, so --
  

 2        Q.   Okay.  So when it says, "Retains the state's
  

 3    current quota system," you have taken what is currently
  

 4    under the baseline as exempt quota and converted it into
  

 5    regular quota for the cooperatives' proposal?
  

 6        A.   Yes.  For those producer-handlers that would
  

 7    fall under that, yes.
  

 8        Q.   So all of the Option 70 exempt quota would be
  

 9    converted to regular quota?
  

10        A.   Exactly.
  

11        Q.   And then if we look on -- I moved on to page
  

12    7.  This is where you begin the summary of the
  

13    California Producer-Handlers Association proposal, do
  

14    you see under section B there?
  

15        A.   Yes.
  

16        Q.   And it says, "Under the current CDFA provisions
  

17    producer-handlers do not participate in the marketwide
  

18    pool on the volume of exempt quota help."  Do you see
  

19    that?  The second -- or the first sentence there under
  

20    "exempt quota"?
  

21        A.   Yes.
  

22        Q.   So does that mean Option 70 producer-handlers?
  

23        A.   Yes.
  

24        Q.   Now, you are not referring to any of the option
  

25    66?
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 1        A.   No.
  

 2        Q.   And then go down under Ponderosa Dairy, the
  

 3    proposal under the cooperatives or under the
  

 4    cooperatives' proposal, it would allow the out-of-state
  

 5    producers supplying the in-state processors to be paid
  

 6    based on the non-quota blend price; is that right?
  

 7        A.   Yes.
  

 8        Q.   So that would be a lower price than what they
  

 9    can -- what they're paid under the current CDFA system?
  

10        A.   They're -- while I'm trying very hard, the data
  

11    as to what the current out-of-state producers are being
  

12    paid is unavailable, so I can't speculate whether that's
  

13    above or below.
  

14        Q.   The non-quota blend price first removes away
  

15    the quota and then takes what's left after quota has
  

16    been deducted out of the pool, and then it's paid out of
  

17    that blend price; is that right?
  

18        A.   Yes, the non-quota price, blend price, is based
  

19    off of the pool value after the quota value has been
  

20    taken off the top of the pool.
  

21        Q.   So I wanted to dig into a little bit further
  

22    into some of the numbers on your charts to just
  

23    understand them a little bit better.  Just one second.
  

24    And I can get you an extra copy.  I think there's some
  

25    more over there, if need be, because we want to be able
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 1    to put these side by side to just look at what some of
  

 2    these numbers reveal.  If you look at, for example,
  

 3    Table B1 in Exhibit 5 on page 26.
  

 4        A.   I'm sorry, B1?
  

 5        Q.   B1, so just start in at the very first table.
  

 6    And is yours double-sided?
  

 7        A.   Yes.
  

 8        Q.   It makes it a little difficult to compare
  

 9    again.  Grab another one if you would like.  I'm trying
  

10    to compare it against B33, which is what I understand to
  

11    be the same -- or, I'm sorry, B17, let's start there.
  

12    B17 and B1.  So the statistical uniform prices at 3.5
  

13    butterfat under both the cooperatives' proposal and the
  

14    producer-handlers' proposal?  Would it be helpful if I
  

15    gave you --
  

16        A.   I got an extra copy.
  

17        Q.   Okay.
  

18        A.   Okay.
  

19        Q.   Can you start off by just telling me what this
  

20    chart in B1 reflects?
  

21        A.   It reflects the statistical uniform price
  

22    changes away from the baseline at 3.5 percent butterfat
  

23    for the different pools.
  

24        Q.   So the one in Table 1 is under the
  

25    cooperatives' proposal, what the numbers would be as
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 1    compared as to the baseline numbers, what it would be
  

 2    under the state order system?
  

 3        A.   Correct.
  

 4        Q.   And then the same with Table B17, is that the
  

 5    same analysis but with respect to the producer-handlers'
  

 6    proposal?
  

 7        A.   Yes.
  

 8        Q.   Okay.  And then if you flip to B33, is that the
  

 9    same analysis, is that the same analysis then with
  

10    respect to Ponderosa Dairy's proposal?
  

11        A.   Yes.
  

12        Q.   So you have just taken each one of the
  

13    proposals and done the same analysis and put them in
  

14    their own charts?
  

15        A.   Well, not the exact same analysis, but
  

16    essentially I produced the same results in the tables
  

17    for comparison use.  I mean, for each proposal they had
  

18    different nuances and I analyzed the proposals as
  

19    written.
  

20        Q.   So it's an evaluation of the same type of data,
  

21    but with respect to each proposal that was written,
  

22    whatever changes that would have an effect on in that
  

23    specific table?
  

24        A.   Yes.
  

25        Q.   So if you were measuring the statistical
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 1    uniform prices at 3.5 butterfat, then you look at the
  

 2    proposal and whether that would have any impact on it
  

 3    based on the proposal you are looking at?
  

 4        A.   Yes.
  

 5        Q.   So under Table B1, if we look at the average
  

 6    column, it has a negative 12 cents per hundredweight for
  

 7    the Northeast statistical uniform price?  Am I reading
  

 8    that correctly?
  

 9        A.   Yes.
  

10        Q.   And then it goes all the way down and then you
  

11    evaluate the California statistical uniform price, and
  

12    that's 94 cents per hundredweight for the average?
  

13        A.   Yes.
  

14        Q.   So then if I look at Table B1 and then I look
  

15    at the same table for the same analysis for the
  

16    California Producer-Handlers, which is in Table B17, the
  

17    numbers -- if you look at the last column that has the
  

18    average and then the minimum and maximum range, they're
  

19    identical.  Do you see that?
  

20        A.   Yes.
  

21        Q.   Can you help me understand why the
  

22    producer-handlers' proposal would have an identical
  

23    impact or measurement against the baseline as the
  

24    cooperatives' proposal?
  

25        A.   The producer-handlers' proposal was -- it did
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 1    not have a complete set of order language associated
  

 2    with it and was modeled in this analysis, is a response
  

 3    to the cooperatives' proposal and so an adjustment off
  

 4    the cooperatives' proposal was made for the
  

 5    producer-handlers' analysis where Option 70 producer's
  

 6    milk would be essentially grandfathered in under the
  

 7    producer-handler definition as that is my understanding
  

 8    of the producer-handlers' market.  And the differences
  

 9    in the results were so small that the rounded
  

10    differences between the results are the same.
  

11        Q.   So when you say the differences in the results
  

12    were so small, are you referring to the differences
  

13    between the Producer-Handler Association's proposal as
  

14    compared to the baseline?
  

15        A.   Yes.
  

16        Q.   So when I look at the tables that reflect the
  

17    Producer-Handlers Association analysis, you have really
  

18    taken, first, the cooperatives' proposal and then
  

19    overlay on top of that the difference that would occur
  

20    with the producer-handlers; is that right?
  

21        A.   Yes.
  

22        Q.   So it's not -- if I look at these it's not --
  

23    if I look at Table B17, this isn't saying it's 12 cents
  

24    a hundredweight for the average difference as compared
  

25    to the baseline, is it?
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 1        A.   Yes, the 12 cent per hundredweight is the
  

 2    difference from the baseline.
  

 3        Q.   With the cooperative proposal; right?
  

 4        A.   B17 also includes the adjustments from
  

 5    including Option 70 producer-handlers as
  

 6    producer-handlers under the Federal order.
  

 7        Q.   Okay.  So can that also then be stated as it
  

 8    has a zero impact as compared -- the producer-handlers'
  

 9    proposal itself has a zero impact against the baseline
  

10    if you account for the cooperatives' impact?
  

11        A.   I wouldn't necessarily say zero, because when I
  

12    compared them they aren't exactly the same, but when you
  

13    round them they are.
  

14        Q.   Okay.  So what do you mean -- because the
  

15    numbers look exactly the same to me.
  

16        A.   So, for example, if I got a result of .045 that
  

17    would result or that would be rounded to .05, and if I
  

18    got a result of .047, that would also be rounded to .05,
  

19    so while they might not be exactly the same, when
  

20    they're rounded they're the same.
  

21        Q.   So if you take the decimal point out far enough
  

22    there might be differences, but for statistical purposes
  

23    and the rounding here --
  

24        A.   They're the same.
  

25        Q.   They're the same?  So I just want to clarify,
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 1    so if the way that I can say this -- I'm trying to
  

 2    figure out the correct verbiage.  Is the way I can say
  

 3    this is that there's no -- if I'm looking at Table B1
  

 4    with the cooperative proposal and Table B17 with the
  

 5    producer-handler proposal, is the way I can explain this
  

 6    to say that there is -- the producer-handlers do not
  

 7    have any statistical -- wait.  Producer-handlers do not
  

 8    have any additional statistical impact beyond what the
  

 9    cooperatives' proposal would be?
  

10        A.   I cannot say whether that's the statistical
  

11    impact.  I haven't necessarily run that analysis to say
  

12    whether they're statistically different from one
  

13    another, so --
  

14        Q.   I guess what I'm trying to dig into is are
  

15    there other factors that would create -- that would
  

16    affect these numbers that I'm not thinking of here?  So
  

17    if there's 12 cents per hundredweight impact with the
  

18    cooperatives' proposal and there's a 12 cent per
  

19    hundredweight impact with the producer-handlers'
  

20    proposal, is it fair to say that they're one and the
  

21    same impact?
  

22        A.   Well, I mean, that 12-cent impact could be
  

23    anywhere from 11.5 cents on -- for example, let's just
  

24    say it's 11.5 cents on the cooperative.  I don't know if
  

25    that's the case, but just for the sake of this let's say
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 1    it's 11.5 cents.  And then for the producer-handler one
  

 2    that could be 12.45 cents.  Are those statistically
  

 3    different numbers?  I haven't run that analysis, but do
  

 4    they round both to 12 cents, yes.
  

 5        Q.   Okay.  So let me look down to the next table,
  

 6    because maybe this helps give an example of what I think
  

 7    you are describing.
  

 8             So if you look at Table B2 and Table B18, and
  

 9    if we look at the Southeast blend price, so the fourth
  

10    line down.
  

11        A.   B18 and --
  

12        Q.   B2 and B18.
  

13        A.   Okay.
  

14        Q.   And the average under the cooperatives'
  

15    proposal for the Southeast blend price at the test
  

16    change is negative .26 cents and negative 26 cents per
  

17    hundredweight; is that correct?
  

18        A.   Yes.
  

19        Q.   And then if we look at the producer-handlers'
  

20    proposal it's negative 25 cents per hundredweight?
  

21        A.   Yes.
  

22        Q.   So 1/100 -- do I have my decimals right?
  

23    1/100th would be the difference?
  

24        A.   Yes.
  

25        Q.   So is that what you mean when there could be
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 1    rounding, price variations that have some rounding
  

 2    differences, but generally they would be within the same
  

 3    range?
  

 4        A.   Again, that would be one is 25.5 cents and so
  

 5    it's rounding to 26 and the other one could be 25.45
  

 6    cents and it's rounding to 25.  So they could be very
  

 7    close or they could be very far away.  Not very far
  

 8    away, but the opposite end of the rounding spectrum.
  

 9        Q.   Can you move to Table B12?  And this is the
  

10    California Class Utilization Changes.  Can you tell me
  

11    what this number implies, what this chart implied in
  

12    B12?
  

13        A.   It shows the California Class Utilization
  

14    Changes under the cooperative proposal away from the
  

15    baseline.
  

16        Q.   Wait.  I'm sorry.  Say that one more time.
  

17        A.   So these are the changes from the baseline in
  

18    the California Class Utilization under the cooperatives'
  

19    proposal.
  

20        Q.   So it would be 8 per Class I, the average would
  

21    be 848 million pounds?
  

22        A.   Correct.
  

23        Q.   As compared to what's currently --
  

24        A.   Yes.
  

25        Q.   -- under the state order system?
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 1        A.   Yes.
  

 2        Q.   Or what would be projected under those years?
  

 3        A.   Yes.
  

 4        Q.   And then the table before that, Table B11, at
  

 5    that point we're looking at Class I prices.  If you look
  

 6    at under the Class I prices comparing baseline to what's
  

 7    in these charts, that's showing what -- for the
  

 8    cooperative proposal that would show once the exempt
  

 9    quota if it was converted into regular quota; is that
  

10    right?
  

11        A.   Yes, it would include that change and all of
  

12    the other changes proposed by the cooperatives'
  

13    proposal.
  

14        Q.   Did you do any -- we're talking about the
  

15    wholesale -- impact on the wholesale prices.
  

16             Do you know how you took into account or did
  

17    you take into account any of the producers or any of the
  

18    exempt quota production?  Do you know how you accounted
  

19    for any of that?
  

20        A.   Exempt quota.  So production in California in
  

21    total is accounted for in the region, so that would
  

22    include any milk produced state, whether it be all of it
  

23    or the whole kit and caboodle including
  

24    producer-handlers.
  

25        Q.   Look one more time at the charts.  If we move
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 1    to Ponderosa's charts, which begin on page 36 at Table
  

 2    B33.
  

 3        A.   Okay.
  

 4        Q.   And, again, is that similar to the
  

 5    producer-handler analysis where you have overlaid the
  

 6    Ponderosa proposal over the cooperative proposal?
  

 7        A.   Yes.
  

 8        Q.   So it would be any additional impact on the
  

 9    analysis looking through the lens of just the Ponderosa
  

10    proposal up against the backdrop of the cooperatives'
  

11    proposal?
  

12        A.   Yes.
  

13        Q.   And you didn't do any of that same overlaying
  

14    over the Dairy Institute proposal?
  

15        A.   The Dairy Institute submitted their own
  

16    separate language in total.
  

17        Q.   So nothing that allowed us to do that analysis
  

18    if there was some preservation -- if there was some
  

19    preservation of quota in the Dairy Institute's proposal,
  

20    as well; is that right?
  

21        A.   They preserve a quota and a non-quota pool is
  

22    my understanding, so --
  

23        Q.   But we don't -- there is no analysis that's
  

24    been done for any -- and I guess I'm saying this from
  

25    the producer-handler side and Ponderosa.  We've asked to
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 1    have the quota, the exact quota preserved as part of any
  

 2    quota system, whether it be in the Dairy Institute's
  

 3    proposal or under the cooperatives' proposal, so the
  

 4    data that we have just allows us to look at the impact
  

 5    versus the cooperatives, but not Dairy Institute?
  

 6        A.   That is correct, because it was modeled as a
  

 7    response to the cooperatives' proposal, not the Dairy
  

 8    Institute's.
  

 9        Q.   Okay.  Thank you.
  

10             JUDGE CLIFTON:  Yes.
  

11                     REDIRECT EXAMINATION
  

12    BY MS. TAYLOR:
  

13        Q.   This is Erin Taylor.  Ms. Steeneck, I just want
  

14    to ask a clarifying question on the record so everyone
  

15    is clear in regards to Table B12, that title California
  

16    Class Utilization Changes under the cooperative
  

17    proposal.  I just want to make sure it's clear for
  

18    everyone what is incorporated in the utilization
  

19    number.  In the baseline the utilization numbers that
  

20    you used were from CDFA, and that was their class
  

21    utilization based on what was in the pool?
  

22        A.   Correct.
  

23        Q.   So that doesn't include any milk, out-of-state
  

24    milk, for example, that might be sold in California but
  

25    not fall under their regulations that might be Class I?
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 1        A.   Correct.
  

 2        Q.   So the changes to the baseline, then an
  

 3    increase might be because you are incorporating those
  

 4    Class I sales now as regulated?
  

 5        A.   Correct.  Those Class I sales, that large
  

 6    increase in Class I sales that you are saying is due to
  

 7    the producer-handler milk, that's Class I and out-of-
  

 8    state Class I milk being regulated under California
  

 9    instead of falling into the unregulated pool as Class
  

10    I.
  

11        Q.   So not necessarily any additional actual Class
  

12    I sales?
  

13        A.   No.
  

14             JUDGE CLIFTON:  I always have trouble when the
  

15    question said "so not" and the answer was yes.  So let's
  

16    try that again just so I'm sure.
  

17             THE WITNESS:  I can answer the whole question
  

18    with a statement instead of a one-word answer.  The
  

19    Class I sales in B12, Table B12, represent the increase
  

20    in Class I sales and that increase is due to milk now
  

21    being pooled under the California regulations that was
  

22    not previously pooled under the California regulations.
  

23             JUDGE CLIFTON:  Now, I propose that we take a
  

24    break, but I want to find out if there are producers
  

25    here who would like to testify prior to our resuming
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 1    this witness' testimony.  If you are such a person would
  

 2    you come to the microphone now and say so.  If you are a
  

 3    producer who would like to get his or her testimony in
  

 4    today.  I was promised two.  Where are you?  Did we lose
  

 5    them at lunch?
  

 6             MR. FRANCIS:  I think they left.
  

 7             JUDGE CLIFTON:  I'm sorry, I hope they'll come
  

 8    back.  I should have earlier in the day identified
  

 9    producers who wanted to get on that day and I neglected
  

10    to do that.  Mr. English.
  

11             MR. ENGLISH:  Your Honor, if you'll indulge me,
  

12    I know you want to take a break, but I want to follow
  

13    immediately on that before we do.
  

14                      RECROSS-EXAMINATION
  

15    BY MR. ENGLISH:
  

16        Q.   I really appreciate that last answer and I
  

17    think it suggests something, that what's in B12 includes
  

18    a couple of different things, I think.  One, it would
  

19    include out-of-state milk that is today received at
  

20    Class I bottlers in California?
  

21        A.   Yes.
  

22        Q.   Correct?
  

23        A.   Yes.
  

24        Q.   And, two, it would include milk that might be
  

25    received at a plant that today is either not subject to
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 1    California, not regulated at all and may become a plant
  

 2    under the -- pool plant under the cooperatives'
  

 3    proposal.  There's a plant in Clark County.  I mean not
  

 4    Clark County, that's the wrong county.  In Nevada that's
  

 5    included in the cooperatives' proposal that could become
  

 6    a pool plant; correct?
  

 7        A.   It includes the out-of-state Class I sales that
  

 8    are coming to California that would then be regulated.
  

 9        Q.   And that could include not just milk that's
  

10    being received by California plants, but milk that's
  

11    being received in plants outside of California that
  

12    could become regulated under the cooperative proposal?
  

13        A.   Let me think about that.  I need to think about
  

14    that example.
  

15        Q.   I'm not looking for confidential information.
  

16    I'm just trying to get a general answer.  All right.
  

17    Thank you.
  

18             JUDGE CLIFTON:  You're welcome.  So we'll
  

19    either taken 10 minutes or 15 and then we'll come back
  

20    and we'll come right here where we left off.  I want a
  

21    show of hands.  How many would prefer 10 minutes, how
  

22    many would 15?  15.  All right.  Please be back and
  

23    ready to go at 3:45.
  

24               (Recess taken.)
  

25             JUDGE CLIFTON:  It's time, folks.  If you don't
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 1    want to sit down just please be quiet.  All right.
  

 2    Let's go back on the record.  We are back on the record
  

 3    at 3:46.
  

 4             I have a hypothetical question for everyone
  

 5    from the Agricultural Marketing Service.  You decide
  

 6    among yourselves who will respond.  If Ms. Hancock
  

 7    wanted the production of a table that would reflect what
  

 8    she wishes she had, which would be the Ponderosa's
  

 9    proposal laid over the second proposal, to whom would
  

10    she address that question?  I'm not saying it can be
  

11    done.  I'm merely saying if she wanted to ask for that,
  

12    to whom would she address that request?
  

13             MR. FRANCIS:  This is Will Francis,
  

14    Agricultural Marketing Service.  You can talk to me and
  

15    we can talk about it.
  

16             JUDGE CLIFTON:  All right.  Are there any dairy
  

17    farmers, producers who would like to be heard yet
  

18    today?
  

19             There are none.
  

20             I would like the witness to have the
  

21    opportunity to clarify anything that she would like to
  

22    at this point before we go on with further questions.
  

23             THE WITNESS:  Two things.  First, the last time
  

24    right as we were finishing the questioning before the
  

25    break I was referring to Class I sales when I meant to
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 1    refer to Class I utilization.  Furthermore, the Class I
  

 2    sales increase also would include any decreases or it
  

 3    would include also changes relative to the price
  

 4    response in the region, not just producer-handler sales
  

 5    coming, being regulated and out-of-state milk being
  

 6    regulated.
  

 7             JUDGE CLIFTON:  Who would like to ask any
  

 8    questions just on those items, just on that
  

 9    information?
  

10             No one.
  

11             All right.  Who would be the next person to
  

12    question this witness?
  

13             MR. VLAHOS:  John Vlahos.
  

14                       CROSS-EXAMINATION
  

15    BY MR. VLAHOS:
  

16        Q.   Good afternoon.  I represent with Mark Beshore
  

17    and the co-ops the proponents of Proposal No. 1.  I just
  

18    have a couple few clarifying questions.  In response to
  

19    some questioning by Mr. English, I believe that you
  

20    testified in essence that the non-quota blend price in
  

21    the co-ops' proposal was calculated after deduction of
  

22    the quota premiums; correct?
  

23        A.   Yes.
  

24        Q.   Mr. English I think then asked you whether you
  

25    were familiar with any similar deduction in any other
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 1    federal marketing orders, and I believe you answered you
  

 2    were not; correct?
  

 3        A.   Yes, I believe that was my answer.
  

 4        Q.   Now, you were probably, I'm quite sure,
  

 5    familiar with the provisions with Section 1410D on the
  

 6    2014 Farm Bill, and just I'm not going to ask you to
  

 7    repeat it or anything, but I'm going to read that to you
  

 8    and ask you a couple questions about it.  That's
  

 9    actually provided, "Upon petition approval California
  

10    dairy producers in the matter provided in section 8C of
  

11    the Agricultural Adjustment Act Citation reenacted with
  

12    the amendments by the Agriculture Marketing Improvement
  

13    Act of 1937, the Secretary shall designate the state of
  

14    California as a separate federal milk marketing order."
  

15             Now, I'm going to focus on the next sentence.
  

16    The next sentence says, "The order covering California
  

17    shall have the right to reblend and distribute order
  

18    receipts to recognize quota value."  Are you familiar
  

19    with that language?
  

20        A.   Yes.
  

21        Q.   Now, to your knowledge are there any other
  

22    federal milk marketing orders that are subject to a
  

23    similar congressional direction?
  

24        A.   I'm not here to testify on whether or not there
  

25    are or there aren't, I'm here to testify on the model.
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 1        Q.   Are you familiar, yourself, personally, with
  

 2    them, whether you are prepared to testify or not?
  

 3        A.   Am I familiar with any --
  

 4        Q.   Yes.  Do you know of any other similar
  

 5    congressional direction applied to other federal milk
  

 6    marketing orders?
  

 7        A.   Not that I'm aware of.
  

 8             MR. VLAHOS:  Thank you.  That's all the
  

 9    questions I have.
  

10             JUDGE CLIFTON:  Is there anyone else who has
  

11    questions for this witness?
  

12             MR. MILTNER:  Yes, please.
  

13                       CROSS-EXAMINATION
  

14    BY MR. MILTNER:
  

15        Q.   I'm Ryan Miltner on behalf of Select Milk
  

16    Producers, and I have a whole list of questions, some of
  

17    which have already been addressed, so if you'll bear
  

18    with me while I cull through them.
  

19             Ms. Steeneck, when you were giving your opening
  

20    statement you described this model as annual, regional
  

21    and dynamic, so let me I guess state my understanding of
  

22    those three modifiers and you can tell me where I'm
  

23    wrong.  Okay?
  

24        A.   Okay.
  

25        Q.   So an annual model just means that we don't see
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 1    month-to-month changes.  Even though the prices are set
  

 2    monthly, this model only shows us the annual changes for
  

 3    the different variables and outputs; is that correct?
  

 4        A.   Yes, it uses annual time.
  

 5        Q.   Tell me what is regional about this model?  I
  

 6    understand it creates output for each of the different
  

 7    milk zones that you have described, the various federal
  

 8    zones, California and the unregulated region, but I
  

 9    guess when I see regional or I hear you describe it as
  

10    regional, are the individual impacts measurable region
  

11    by region, first of all?
  

12        A.   Most of them are.  Some of them are only
  

13    nationally.
  

14        Q.   Specifically looking at regional impacts, does
  

15    this model measure the responsive producers in each
  

16    individual region to the changes that are input into the
  

17    model?
  

18        A.   Yes.
  

19        Q.   Specifically with respect to existing Federal
  

20    orders, when a change is made to the California pool,
  

21    let's say, can your model describe specifically the
  

22    responses that producers will make in terms of not just
  

23    the volume of milk produced, but the marketing decisions
  

24    that the aggregate -- that's getting convoluted.
  

25        A.   Let's do one question at a time.
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 1        Q.   Yeah, let's back that up.  You input changes
  

 2    into the California pool?
  

 3        A.   Well, I make adjustments based on the proposal
  

 4    and then those changes cause different results, which
  

 5    then simultaneously are sought for in the model.
  

 6        Q.   Okay.  So when you are looking at any
  

 7    individual Federal order after you have modified the
  

 8    model, can you see specifically and isolate the producer
  

 9    response, production response changes order by order?
  

10        A.   That is what we have done here.
  

11        Q.   Okay.  Let me walk through then some specific
  

12    changes in the model, or I guess correct me if I'm
  

13    inarticulate, but the changes you make to the California
  

14    pool based on the proposals and how they work their way
  

15    through the other orders.
  

16        A.   Sure.
  

17        Q.   You have described that the cooperative
  

18    proposal results in more producer revenue to the
  

19    California producers, which the model projects
  

20    additional milk production and responds to that;
  

21    correct?
  

22        A.   Additional milk production, yes.
  

23        Q.   Which results in?
  

24        A.   But just to clarify, the additional production
  

25    is in California.

164



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1        Q.   It is in California?
  

 2        A.   Mainly.
  

 3        Q.   Mainly, right.  So when that additional
  

 4    production works its way through the model we have
  

 5    additional production of milk products including those
  

 6    that are surveyed by AMS; correct?
  

 7        A.   Correct.
  

 8        Q.   And that is what is driving the lower prices
  

 9    reflected in the tables you have put into evidence;
  

10    correct?
  

11        A.   Correct.
  

12        Q.   So taking that an additional step, I guess, the
  

13    additional -- the increase in the minimum prices that
  

14    California handlers will pay for milk, does that
  

15    increase in milk cost show up in the model anywhere?
  

16        A.   Can you repeat the question?
  

17        Q.   Sure.  Let's take a plant manufacturing cheese
  

18    right now located in California, sourcing its milk from
  

19    California farms.  Under the cooperative proposal is it
  

20    your understanding that that plant will pay the Federal
  

21    Class III price for their milk?
  

22        A.   Under the cooperative proposal the
  

23    cheese-processing plant would pay at minimum the Class
  

24    III price.
  

25        Q.   Okay.  When that is put into the model, when
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 1    the cooperative proposal is put into the model, how does
  

 2    the model reflect that those plants will have a higher
  

 3    milk acquisition cost?
  

 4        A.   Because we do not find a statistically
  

 5    significant relationship between the California class
  

 6    prices as they are currently under the CDFA regulations
  

 7    and the class utilizations, they were not included in
  

 8    the amount of milk that was driven into those classes.
  

 9    However, in California the Class III price under the
  

10    federal milk marketing orders at 3.5 would decrease on
  

11    average due to the larger amount of -- in your example
  

12    cheese being produced, so the decrease in the cheddar
  

13    cheese price versus the decrease in the nonfat dry milk
  

14    prices is what is driving the milk.
  

15             So how that relationship, which I don't have in
  

16    front of me, is how it gets incorporated on a national
  

17    level, but California specifically, how much is going
  

18    into Class III based on the class prices is -- I
  

19    couldn't find a statistical relationship.
  

20        Q.   Would you say that the California Class 3 price
  

21    decreases, is that a decrease relative to the Federal
  

22    Class III price in the absence of these proposals or?
  

23        A.   The California Class 3 price for the Federal
  

24    orders now versus under the proposals, it increases.
  

25        Q.   So that's using the current federal formulas
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 1    and you are not comparing that to the California 4b
  

 2    price?
  

 3        A.   Correct.
  

 4        Q.   If a plant is currently paying the California
  

 5    4b price and will be paying the Federal Class III price,
  

 6    does your model -- does the model take -- I guess does
  

 7    the model report any increase in the surveyed cheddar
  

 8    cheese price as a result of that?
  

 9        A.   The surveyed cheddar cheese price is a national
  

10    price and we're showing a decrease in that price due to
  

11    the increase in production in cheddar cheese.  I forgot
  

12    your question.
  

13        Q.   So forget my question, maybe I can break it
  

14    down.
  

15        A.   Okay.
  

16        Q.   You are showing, you said, that it shows a
  

17    decrease in the reported cheddar cheese price because of
  

18    additional production?
  

19        A.   Correct.
  

20        Q.   Does the model show any offsetting increase in
  

21    the cheddar cheese price as a result of plants in
  

22    California paying more for their low milk supply?
  

23        A.   Explicitly, no; implicitly, all of it is.  All
  

24    of the effects come through the model, so -- but the
  

25    amount of milk going into Class 3 and moving on to
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 1    cheddar cheese production in the model from California
  

 2    is driven by I believe it's either nonfat dry milk over
  

 3    cheddar cheese prices, and so how much additional milk
  

 4    is going into Class 3 in California is based off of
  

 5    those price changes and that relationship.
  

 6        Q.   Based on what you just answered, is it fair to
  

 7    say that the change in the surveyed cheddar cheese
  

 8    price, the decrease in that price that in the model
  

 9    shows is the net result, or -- yeah, is the net result
  

10    of increased production of milk, but also takes into
  

11    account any litany of factors that the model takes into
  

12    account and that you cannot separate out any individual
  

13    impact on that net price decrease?
  

14        A.   Yes.
  

15        Q.   Okay.  I'm going to completely change gears
  

16    now.
  

17        A.   Okay.
  

18        Q.   Are you at least generally aware of the recent
  

19    price formula adjustment adopted by CDFA?
  

20        A.   I am aware.
  

21        Q.   Does that price adjustment factor into the
  

22    model in any way, whatsoever?
  

23        A.   The adjustment occurred after we had already
  

24    done our analysis, and, furthermore, it's a temporary
  

25    adjustment that only lasts my understanding is a year,
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 1    and so our analysis doesn't start until 2017 for the
  

 2    impact analysis, so it wouldn't have been started by the
  

 3    time our analysis starts.
  

 4        Q.   So no?
  

 5        A.   Correct.
  

 6        Q.   Hypothetically would the model be able to
  

 7    presume or be set up in such a way that the price
  

 8    adjustment recently adopted by California would be
  

 9    assumed to continue on indefinitely and, therefore,
  

10    measure the proposals against a baseline that includes
  

11    the current price formulas for California?
  

12        A.   I think we -- off the top of my head my answer
  

13    would be that would be something that we could model,
  

14    but I really haven't thoroughly thought it through,
  

15    so -- but it would take an extensive amount of work.
  

16        Q.   Okay.  That's fair.  I guess if one -- if a
  

17    participant in the hearing, or someone otherwise
  

18    affected by these proposals, wanted to measure the
  

19    impact of the cooperative proposal or the Dairy
  

20    Institute proposal against what otherwise would be the
  

21    reality and we were to assume that the price changes
  

22    adopted by CDFA were to continue past the stated
  

23    one-year period, is there a good method that you might
  

24    suggest one could make that comparison using the data we
  

25    have available to us right now?
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 1        A.   Would it be all right if I spoke to one of my
  

 2    assistants for a moment or Roger Cryan?
  

 3        Q.   Please.
  

 4             JUDGE CLIFTON:  Yes, now you don't necessarily
  

 5    have to answer that question tonight -- today.  You are
  

 6    here again tomorrow.
  

 7             MR. VLAHOS:  We'll be here a lot.
  

 8             JUDGE CLIFTON:  So you are welcome to stop and
  

 9    confer with them, but this is not something that you can
  

10    eyeball and figure out in ten minutes, so I think you've
  

11    laid it out there, Mr. Miltner, and now I think you
  

12    should go on to your next questions.  And, yes, you may
  

13    talk with them, but not right this minute.
  

14             THE WITNESS:  All right.  I will get back to
  

15    you.
  

16             MR. VLAHOS:  Okay.  Thank you.
  

17             JUDGE CLIFTON:  I was thinking his next
  

18    question would be to ask how many man hours went into
  

19    the production of Exhibits 5 and 6.
  

20             THE WITNESS:  Multiple years.
  

21             JUDGE CLIFTON:  Multiple years.
  

22             THE WITNESS:  Yes, the development of those
  

23    models, a significant amount of time.
  

24             MR. VLAHOS:  Q.  Okay.  Changing gears again.
  

25    Table B11, it's page 29 on Exhibit 5.  And we're both in
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 1    agreement that other than Class I prices, the other
  

 2    classified prices for the federal orders are identical
  

 3    across the orders?
  

 4        A.   At 3.5?
  

 5        Q.   At 3.5, yes.  So Table B11 is at test?
  

 6        A.   Correct.
  

 7        Q.   Can you offer any insight for us as to the wide
  

 8    discrepancy in the impacts that test across the classes?
  

 9        A.   We used historic test data, fat and nonfat or
  

10    where data was available to come up with the at test in
  

11    each class and adjusted the dry -- not adjusted,
  

12    calculated the class 30 or the at test prices based on
  

13    those historic averages of the test, so --
  

14             MR. VLAHOS:  I think that's all I have right
  

15    now, Your Honor, and if you have any questions of me
  

16    about the issues we've deferred just let me know.
  

17             THE WITNESS:  Okay.
  

18             MR. VLAHOS:  Thank you very much.
  

19             JUDGE CLIFTON:  Who else has questions for this
  

20    witness?  Mr. Beshore.  And, yes, you are welcome to go
  

21    again even though you have had an opportunity to
  

22    question.
  

23             MR. BESHORE:  Thank you, and I do have a few
  

24    questions that were mostly raised by some of the other
  

25    questioners after me.
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 1                      RECROSS-EXAMINATION
  

 2    BY MR. BESHORE:
  

 3        Q.   So, Ms. Steeneck, you were asked I think by --
  

 4    you were asked by Chip English about changes in the
  

 5    Western unregulated area under some of the proposals.
  

 6    UW area I think or the FW area, or both, I'm not sure.
  

 7             So my question, what that led to in my mind, is
  

 8    could you describe -- I couldn't find it anywhere,
  

 9    although it might be in your exhibits, graphically or
  

10    however they were determined, what universe of
  

11    production is represented in the FW, which is I think
  

12    former Western milk pool versus the UW, which is the
  

13    unregulated Western milk pool?
  

14        A.   So if you go to Exhibit 6, page 2, back to -- I
  

15    can't remember at this point who was asking me about
  

16    this, but I was talking about the different levels, at
  

17    least how I like to think about the levels in the
  

18    model.  This would be a farm level.  What I refer to
  

19    typically as pools is more at the processor order
  

20    level.  So there's only an unregulated pool with the
  

21    pools or orders at that point.  But at production on a
  

22    farm level point it's broken out by region according to
  

23    state as you can see here in Figure 1.
  

24        Q.   And so this Figure 1 represents production
  

25    areas?
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 1        A.   Yes.
  

 2        Q.   And my eyes aren't sharp enough, but I don't
  

 3    think --
  

 4        A.   The unregulated region is Montana and Wyoming
  

 5    and the former Western is Idaho, Nevada and Utah.
  

 6        Q.   Thank you.  So with respect to the producer,
  

 7    you're projecting impacts of the producer-handler
  

 8    proposal, Mr. English again asked you some questions
  

 9    about the Class I, if I understood it right, the Class I
  

10    volumes that were projected there.  And the
  

11    characterization of a fixed amount or volume came up in
  

12    that colloquy as I understood it.  Can you clarify or
  

13    explain what you kept fixed if you did in fact use that
  

14    descriptor?
  

15        A.   I did use that descriptor.
  

16        Q.   Okay.  So what was fixed in that analysis?
  

17        A.   So during the forecast years what we assumed
  

18    was an amount of out-of-state milk moving into
  

19    California that remained the same throughout the time
  

20    period because we didn't have information on how to
  

21    forecast how much milk would be entering the state.  So
  

22    that was assumed a three-year average of the most recent
  

23    three years of the data.  And then also the
  

24    producer-handler milk and how much there has been
  

25    historically, we used again a three-year average of the
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 1    most recent three years to say, okay, looking back,
  

 2    Option 70 producer-handler milk has been approximately
  

 3    this much on average for the last three years and we
  

 4    have to use that as our then forecast, which forecast
  

 5    was fixed for this.
  

 6        Q.   So that Option 70 volume then, was that just
  

 7    the volume related to the exempt quota or the aggregate
  

 8    volume of the producer-handlers, you know, their total
  

 9    volume of producer-handlers who operate under Option 70
  

10    with exempt quota?
  

11        A.   We looked at the total volume of the amount of
  

12    milk that operates under Option 70 of the exempt quota
  

13    and then we also looked for the cooperatives' proposal,
  

14    how much nonfat solids that is, and said this much would
  

15    then be turned into regular quota or additional regular
  

16    quota, if I'm understanding your question.
  

17        Q.   Okay.  Thank you.  Now, there was some
  

18    questions again by Mr. English I think, maybe Mr. Vetne
  

19    also, with respect to market clearing prices or what was
  

20    market clearing, and you made, if I understood it, a
  

21    distinction between -- that the market clearing prices
  

22    were, if I understood you, determined by the product
  

23    prices and the national product price quantity price
  

24    surveys?
  

25        A.   The market clearing prices are the national
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 1    product prices.
  

 2        Q.   Yes.  Thank you.  Okay.  So the market clearing
  

 3    prices are the national prices as reported of those
  

 4    commodities, dairy commodities; correct?
  

 5        A.   Some of them, yes.
  

 6        Q.   Some of them.  The ones that are surveyed and
  

 7    reported?
  

 8        A.   Yes.
  

 9        Q.   And then the class prices are derivative of
  

10    that?
  

11        A.   Correct.
  

12        Q.   Determined after the fact?
  

13        A.   Yes.
  

14        Q.   Under the federal orders?
  

15        A.   Yes.
  

16        Q.   Correct.  So that when you were asked, you
  

17    know, are the Class III prices market clearing prices or
  

18    Class IV prices market clearing prices and you made that
  

19    distinction that they were -- that the product prices
  

20    were the actual factual market clearing prices set in
  

21    the marketplace at which the prices are freely
  

22    determined by supply and demand; correct?
  

23        A.   Yes.
  

24        Q.   And then after those prices have been
  

25    determined and the unregulated free marketplace federal
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 1    formulas after the end of the month determined what
  

 2    those prices were at a 3.5 or at a regulated -- for the
  

 3    regulated minimums?
  

 4        A.   Well, in this case not the end of the month,
  

 5    but for the full year, but, yes.
  

 6        Q.   Okay.  So a full year in your model, but in the
  

 7    month --
  

 8        A.   Yes.
  

 9        Q.   -- cycle.
  

10        A.   That's how, yeah.
  

11        Q.   Okay.  I probably shouldn't go into this, but
  

12    I'm going to try anyway.  Statistically significant, the
  

13    inability to identify statistically significant
  

14    relationship between the California current CDFA minimum
  

15    prices and volume used in those manufactured products of
  

16    California, is that what you tried to relate
  

17    statistically and could not?
  

18        A.   I did look for that relationship and could not
  

19    find it.
  

20        Q.   Okay.  And you know as an economist and
  

21    econometrician, I guess, just tell me what that means
  

22    what you look for a relationship and you can't find it.
  

23        A.   Well, first of all, as an econometrician we
  

24    turn to economic theory to help guide us as to where we
  

25    should be looking for relationships, and according to
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 1    economic theory the -- okay.  This is going to be
  

 2    difficult.  I'm not allowed to draw pictures.
  

 3        Q.   Actually, if you have a picture to draw I would
  

 4    propose that you make it an exhibit if it helps.
  

 5        A.   No, I don't want to.  I'll try to explain it.
  

 6        Q.   If it helps, you know, clarify what you are
  

 7    describing.
  

 8        A.   So one moment.  I want to give you a clear
  

 9    explanation.  Okay.  According to economic theory, when
  

10    we're looking at different levels of the supply chain,
  

11    so in this case the farm level and then the processor
  

12    level, we would say that the farm level demand is equal
  

13    to the processor level supply, because the processors
  

14    are the ones demanding the farm level demand.  Okay.
  

15    And typically for those drivers you would expect to see
  

16    prices that the processors are paying and/or getting
  

17    paid for the product and then also in this case the
  

18    prices that -- their input costs, so and in this case
  

19    their input cost is the cost of milk.
  

20             So when we were modeling this we used that
  

21    economic theory to say, okay, what price will the
  

22    processor receive for their -- to drive milk in, so
  

23    cheddar cheese price and then the Class III price would
  

24    be their input cost.  Now, those two are intrinsically
  

25    related to each other to that end product price
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 1    formulas, which is why they were combined together and
  

 2    include the same terms to deal with multicollinearity,
  

 3    which creates all sorts of statistical problems, so -- I
  

 4    can't remember what your initial question was.  I knew
  

 5    this was part of the answer, but --
  

 6        Q.   Well, I was asking you to tell us what you were
  

 7    looking for when you were looking for a statistically
  

 8    significant relationship.  I think you are telling me
  

 9    why you were looking at certain things to see how they
  

10    were statistically related; correct?
  

11        A.   Yes.
  

12        Q.   I mean why is the theory -- theory tells you
  

13    what to look for for a relationship?
  

14        A.   Thank you.
  

15        Q.   Okay.
  

16        A.   I can't remember why I was telling you this.
  

17        Q.   And the theory told you to look for a
  

18    relationship and to expect to find a relationship
  

19    between two things in terms of the price in California
  

20    and the production of milk products.  So what did theory
  

21    tell you to look for and what didn't you find?
  

22        A.   So that's what theory told me to look for,
  

23    and --
  

24        Q.   Well, tell us what that is again.
  

25        A.   So I --
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 1        Q.   Theory told you to look for a relationship
  

 2    between what and what?
  

 3        A.   The price that they would receive and the price
  

 4    of their input cost, the price of milk that they paid.
  

 5        Q.   The price they would receive being the --
  

 6        A.   The wholesale price.
  

 7        Q.   The wholesale price.  And their input cost
  

 8    being the regulated --
  

 9        A.   Cost price.
  

10        Q.   CDFA price?
  

11        A.   Yes.
  

12        Q.   Okay.
  

13        A.   And when I tried that I couldn't find a
  

14    statistically significant relationship, and so --
  

15        Q.   Did you in fact calculate it up?  And is that
  

16    sometimes to referred to as an R square or is R square
  

17    something that --
  

18        A.   We do have R squares, but in this case I think
  

19    you're -- what we use to tell if something is
  

20    statistically significant are the p specifics or
  

21    p-values.
  

22        Q.   I see.  Okay.  And so that t-value --
  

23        A.   The p-value.
  

24        Q.   The p-value, I'm sorry.  The p-value came up
  

25    short of anything that was meaningful?
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 1        A.   That's what we found.  So we didn't include
  

 2    that relationship because we couldn't prove -- we
  

 3    couldn't accept the -- or we couldn't reject the
  

 4    non-hypothesis.  I'm sorry, we're getting into very deep
  

 5    economics.
  

 6             So there are two hypotheses.  There's the null
  

 7    hypothesis and the alternative hypothesis.  The null
  

 8    hypothesis is that it isn't significant and the
  

 9    alternative is that it is.  And we don't ever say we
  

10    accept the -- so we -- sorry, when we're looking at it
  

11    we want to show when -- let's not make this too
  

12    technical, although I think I already have.  We want to
  

13    show within a certain statistical level that we believe
  

14    the null hypothesis and to say that the -- or that we
  

15    believe the alternative hypothesis and not the -- we can
  

16    say, okay, we don't believe the null hypothesis, that it
  

17    isn't, but we err on the side of caution in economics,
  

18    but we're more inclined to say something isn't
  

19    statistically significant before we say that it is,
  

20    because we want to really be sure that something is
  

21    statistically significant.
  

22        Q.   So when you were making this comparison when
  

23    you were attempting to find this relationship, what
  

24    universe of data were you using on the -- you know, on
  

25    the product side and on the price side?  I mean, is it
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 1    one year's data, two years' data, three years' data, or,
  

 2    you know, what time series or --
  

 3        A.   For all of the orders we only went back to 2000
  

 4    because of the order form, and for consistency even in
  

 5    California that's where we cut it off.
  

 6        Q.   So when you were trying to find this
  

 7    relationship in California, you were using data from
  

 8    2000 through 2013?
  

 9        A.   Correct.
  

10        Q.   Which is quite a broad base of data.
  

11        A.   It is.
  

12        Q.   Okay.  Do you have any thoughts why that broad
  

13    base of data would not yield a statistically significant
  

14    relationship that economic theory tells you shouldn't be
  

15    present?
  

16        A.   I can't speculate on that.
  

17        Q.   Just it wasn't there?
  

18        A.   It wasn't there.  I don't believe in forcing
  

19    things to show you things that, you know, I --
  

20        Q.   Thank you.  But that kind of relationship
  

21    was -- statistically significant relationship was there
  

22    in the Federal order data?
  

23        A.   It was.
  

24        Q.   I have one --
  

25        A.   In some of them.  I mean, each -- we're talking

181



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1    about -- and so we're talking about ten different
  

 2    Federal order compositional regressions for each of
  

 3    them, so each of them have varying drivers for each of
  

 4    those equations.  But in general, generally speaking we
  

 5    don't have that relationship frequently.
  

 6        Q.   And in the major manufacturing areas where you
  

 7    were looking at that kind of relationship did you find
  

 8    it?
  

 9        A.   What do you term as major manufacturing areas?
  

10        Q.   The orders, the federal orders that have the
  

11    largest volumes of, you know, manufacturing production,
  

12    Class III and IV production.
  

13        A.   So, for example, in order 30, Class III, we
  

14    found that relationship for cheddar cheese over the
  

15    Class III price in order 30 and also for nonfat dry milk
  

16    over the Class IV prices, order 30, and butter over the
  

17    Class IV pricing, order 30.
  

18             JUDGE CLIFTON:  And you are looking at one of
  

19    the charts of Exhibit 6.  Which page are you on?
  

20             THE WITNESS:  28.
  

21             JUDGE CLIFTON:  28.  Thank you.
  

22             MR. BESHORE:  Thank you.
  

23        Q.   Now, one final area.  Could you go to page 21
  

24    of Exhibit 5.
  

25        A.   Yes.
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 1        Q.   And I'm addressing the top-hand page, the four
  

 2    paragraphs of description under the subheading "Quota."
  

 3        A.   Yes.
  

 4        Q.   Okay.  Now, does that language -- I'm not going
  

 5    to read it or have you read it, does that describe
  

 6    your -- that is you being the USDA economy -- the AMS
  

 7    economics team's analysis of how the quota under the
  

 8    Dairy Institute proposal would work?
  

 9        A.   Yes.
  

10        Q.   Okay.  And, again, without reading it all, you
  

11    concluded, if I'm reading it correctly and I'll just
  

12    read the last sentence, "After the 3rd decision point,"
  

13    which is, what, the third month of the proposal, "the
  

14    analysis predicts that all California producers would
  

15    choose the California FMMO blend price over the weighted
  

16    quota blend price."
  

17        A.   I wouldn't necessarily say that the 3rd
  

18    decision point is the third month, but I would say, for
  

19    example, the 1st decision point would be before the
  

20    program starts.  The 2nd decision point would be once
  

21    the producers that remained in the quota, non-quota pool
  

22    had the opportunity to compare the weighted non-quota to
  

23    quota price to the traditional Federal order blend
  

24    price.
  

25        Q.   Okay.

183



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1        A.   And would then make a decision for the
  

 2    following month, so keep track, January they would be
  

 3    in, February they would have the opportunity to compare,
  

 4    for March they would then choose whether or not to
  

 5    remain, that would be the 2nd decision point.  And then
  

 6    similarly the producers that remained in the pool would
  

 7    then have the opportunity to compare their weighted
  

 8    non-quota, quota, that blend price to the traditional
  

 9    Federal order blend in April and that would be the 3rd
  

10    decision point, the starting point of May 17th.
  

11        Q.   So after four months there would be no more
  

12    quota holders in California because they would choose
  

13    the blend price, which is an irrevocable decision and
  

14    there would be no longer the quota pool after about the
  

15    fourth month, and whether it's the third or fourth or
  

16    fifth, I'm not trying to quibble about that.
  

17        A.   Producers that would hold a hundred percent
  

18    quota would essentially have the same price as the
  

19    traditional Federal order blend price due to the fact
  

20    that there wouldn't be any additional value remaining in
  

21    the quota and non-quota pool to pay the quota price.
  

22        Q.   So at that point in essence there would be no
  

23    quota value?  If you held the quota you wouldn't get any
  

24    more than the blend price?
  

25        A.   There would be no additional value in that pool
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 1    to pay the quota price.
  

 2        Q.   So there would be no quota premium to the quota
  

 3    holders?  No money over and above the blend price paid
  

 4    to the quota holders?
  

 5        A.   There would be no -- there would be no value to
  

 6    pay the quota premium to.
  

 7        Q.   Now, did your model -- assume with me for a
  

 8    moment that quota in California at its market value is
  

 9    changed and reported on a monthly basis represents about
  

10    $1.2 billion capitalized on California dairy farmers'
  

11    balance sheets.  Just assume that with me for a moment.
  

12    Okay?
  

13        A.   Yes.
  

14        Q.   Okay.  Did your model, your economic model,
  

15    project or calculate in any way the impact of the
  

16    evaporation of that $1.2 billion off of California dairy
  

17    farmers' balance sheets in four or five months?
  

18        A.   What the model does currently under both the
  

19    baseline and under any and all of the proposals is it
  

20    looks at the whole pool and it doesn't look at specific
  

21    decision-makers within the pool.
  

22        Q.   Okay.
  

23        A.   So it has and always has run off of something
  

24    close to a traditional Federal order blend price on its
  

25    production decisions.  I calculated the non-quota and
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 1    quota prices for informational use, but it's not
  

 2    affecting the production decisions because it's based on
  

 3    the entire state, not broken down.  I don't have
  

 4    production decisions for quota holders separated out
  

 5    from production decisions by non-quota holders.
  

 6        Q.   Or regulatory impacts factored out by quota
  

 7    holders versus non-quota holders.
  

 8        A.   Exactly, so, no, we don't look at the
  

 9    evaporation.
  

10        Q.   Right.  Okay Thank you.  No further questions.
  

11             JUDGE CLIFTON:  Before you leave, Mr. Beshore,
  

12    if you go back to the microphone.
  

13             THE WITNESS:  Can I clarify something?
  

14             JUDGE CLIFTON:  Yes, you may.  Just one
  

15    moment.  For some reason both Mr. English and
  

16    Mr. Beshore, when they are saying FMMO it goes quite
  

17    quickly and I'm quite sure that the person typing this
  

18    has no idea what you said.  So when you just look at
  

19    this last sentence, would you make clear what you were
  

20    saying in those two choices?  First choice begins with
  

21    the word California, and how should this phrase be
  

22    typed?
  

23             MR. BESHORE:  "California FMMO," four capital
  

24    letters, "blend price."
  

25             JUDGE CLIFTON:  All right.  And the

186



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1    alternative?
  

 2             MR. BESHORE:  "Weighted quota blend price."
  

 3             JUDGE CLIFTON:  Thank you.  Yes, you may.
  

 4             THE WITNESS:  In response to what you were just
  

 5    saying, the change in the value of the quota will
  

 6    obviously be affected by the proposal, but how it is
  

 7    affected is something I can't speculate on.
  

 8             MR. BESHORE:  Q.  Right, it's outside the scope
  

 9    of what you modeled.
  

10        A.   I know, but --
  

11        Q.   I'm not asking you to speculate on it, just to
  

12    confirm that it's outside the scope of what you
  

13    modeled.
  

14        A.   But the value of it that I -- in how it changes
  

15    the marketplace for that quota value or the quota being
  

16    exchanged and the value that farmers can receive for it
  

17    is not something I could speculate on, how that will
  

18    change exactly.
  

19        Q.   Because you didn't study that at all?
  

20        A.   I didn't study that.
  

21             MR. BESHORE:  That's all.  Thank you.
  

22             JUDGE CLIFTON:  Who will be the next
  

23    questioner?
  

24             MR. ENGLISH:  Chip English for the Dairy
  

25    Institute of California.
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 1                  FURTHER RECROSS-EXAMINATION
  

 2    BY MR. ENGLISH:
  

 3        Q.   So treading in waters that a number of us
  

 4    treaded in, I did first, I'm just going to try to see if
  

 5    I could figure something out.  And this has to do with
  

 6    the statistical significance in the plant margins.  So
  

 7    let's first talk about the federal orders where you did
  

 8    find that statistical significance.  All right.
  

 9             In those cases do changes in plant margins due
  

10    to changes in regulated price levels impact what
  

11    products get made from the milk?
  

12        A.   Yes.
  

13        Q.   Since you didn't find that statistical
  

14    significance of California, what did you do instead?
  

15        A.   It is on page -- I think I said already 28.
  

16        Q.   It's 5 or 6?
  

17        A.   6.  On page 31, Table 41.  We found a
  

18    relationship, for example, the amount of milk going into
  

19    4a over the amount going into Class 2, these are Arabic,
  

20    based on the nonfat dry milk wholesale price over the
  

21    cheddar cheese price.  And the reverse to be true for
  

22    the amount going --
  

23        Q.   So what did the model then -- did you allocate
  

24    the Class 1 first and then the remainder or -- I'm just
  

25    trying to get at what happened that was different for
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 1    California?
  

 2        A.   So we estimated Class 1 as we did with all of
  

 3    the others and took it off the top of the pool.
  

 4        Q.   Okay.
  

 5        A.   And then the remainder was allocated to Class
  

 6    2, 3, 4a, 4b based on these equations, which are
  

 7    compositional regression where the amount going, for
  

 8    example, into 4a would increase as the cheddar cheese
  

 9    price goes up compared to the nonfat dry milk price.  So
  

10    as the value of cheese is increasing compared to the
  

11    value of nonfat dry milk, more milk is going to go into
  

12    the class that --
  

13        Q.   So the relative class prices did matter, but
  

14    the plant margins did not?
  

15        A.   The relative class allocations are the
  

16    different variables.
  

17        Q.   Thank you.  And I'm really going to leave
  

18    that.  So instead I would like to go back to Exhibit 5,
  

19    and some of these questions were generated from
  

20    Ms. Hancock and I want to -- slightly different amounts
  

21    so see if I got this.  So I'm going to compare Tables
  

22    B12 on page 30 to B28 on page 3.5.  So, again, if you
  

23    had a second one with you and you still do, it would be
  

24    easier because it's again sort of on opposite pages.
  

25        A.   B12 and what was the other one?
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 1        Q.   B12 on page 30 to B28 on page 3.5.  So it's the
  

 2    Class -- California Class Utilization Changes under the
  

 3    cooperative proposal as compared to the CPHA proposal.
  

 4    And I want to start with your questions with Ms. Hancock
  

 5    in which it appeared that there's relative -- other than
  

 6    rounding changes, the overall pricing paths between
  

 7    proposal and proposal are relatively the same; correct?
  

 8        A.   Can you repeat the question?
  

 9        Q.   That in comparing the cooperative proposal
  

10    impacts to the CPHA proposal impacts, the various price
  

11    changes are within maybe a penny or very, very close?
  

12        A.   Yes.
  

13        Q.   And you talk about the whole rounding issue;
  

14    correct?
  

15        A.   Yes.
  

16        Q.   So while that's the case, when you look at B12
  

17    compared to B28, there actually is a very significant
  

18    difference and I would just look at the average for a
  

19    moment, the average under B12 is that there would be
  

20    class utilization of 848 million pounds versus 604
  

21    million pounds under the CPHA proposal?
  

22        A.   Correct.
  

23        Q.   Would it be fair to say that almost all that
  

24    difference is the exempt quota that they would retain
  

25    under their proposal, CPHA's proposal?

190



TRANSCRIPT OF PROCEEDINGS - VOLUME I

 1        A.   Yes, so that would be the producer-handler
  

 2    Class I milk that would continue to not participate in
  

 3    the California pool.
  

 4        Q.   Okay.  So now we can segregate out that piece
  

 5    of it.  So that still leaves 604 million pounds that --
  

 6    leaving aside the producer-handler of the direct quota
  

 7    under Section 70 is out-of-state milk of some kind?
  

 8        A.   And/or changes.
  

 9        Q.   And/or changes in utilization?
  

10        A.   Due to price changes.
  

11        Q.   Price changes.
  

12             JUDGE CLIFTON:  Mr. English, slow down.  Even
  

13    though you have caught where she's going, let her say
  

14    it.
  

15             MR. ENGLISH:  Q.  I'm just trying to get to
  

16    five o'clock.
  

17        A.   Me, too.
  

18        Q.   So let's then compare B12 and 28 to B44, which
  

19    is on page 40.  So this now is the California Class
  

20    Utilization Changes under the Ponderosa Dairy proposal?
  

21        A.   Correct.
  

22        Q.   And again I think if we did the analysis that
  

23    you do with Ms. Hancock, the overall price changes are
  

24    relatively small; correct?
  

25        A.   The price changes and the effects that it has
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 1    on the class utilization changes.
  

 2        Q.   Are relatively small?
  

 3        A.   Relatively.
  

 4        Q.   So would it be fair to say then that when you
  

 5    compare the average of 260 million in B44 to the 604 in
  

 6    B28, that that difference of 344 million pounds is
  

 7    out-of-state milk?
  

 8        A.   Not the 604, the 844 and the --
  

 9        Q.   Well, okay, what I took is I took the 848 from
  

10    B12 and I compared it to the 604 in 28, and I thought we
  

11    agreed that that was likely -- that difference was
  

12    between the 604 and the 848 was producer-handler.  All
  

13    right.  You're right.  So producer-handler isn't
  

14    included in the Ponderosa?
  

15        A.   So this 206 is mainly the producer-handler milk
  

16    being included.
  

17        Q.   Right.  All right.  I agree.
  

18        A.   Sorry, not 206, 260.
  

19        Q.   Okay.  Let me try it again.  I now can't
  

20    compare B44 to B28, I think B44 to B12, and we've agreed
  

21    that there's going to be little class utilization
  

22    impacts?
  

23        A.   Yes.
  

24        Q.   So the difference between the 260 and the
  

25    848 --
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 1        A.   Yes.
  

 2        Q.   -- would be Class I milk coming in from -- the
  

 3    out-of-state milk into the state or not?
  

 4        A.   Yes.  Close.
  

 5        Q.   It's approximate.
  

 6        A.   Approximately.  I mean, it's not exactly
  

 7    because there are other changes, small changes in there
  

 8    I guess.
  

 9        Q.   And that milk could be milk that is either
  

10    received at a plant in California which is regulated by
  

11    the California order or a plant located outside of
  

12    California that for whatever reason is --
  

13        A.   That I am still unsure of.
  

14        Q.   All right.  So subject to getting clarity on
  

15    that if we can and subject to whatever discussions there
  

16    are about the data that we discussed throughout today, I
  

17    thank this witness and conclude my cross-examination.
  

18             JUDGE CLIFTON:  Do you have questions of this
  

19    witness?  Oh, did it become 4:50?
  

20             MR. HILL:  Yes.
  

21             JUDGE CLIFTON:  I think -- would you identify
  

22    yourself, please.
  

23             MR. SMITH:  I'm Dan Smith.  I represent the
  

24    four producer associations from the states of Maine,
  

25    Kentucky, Tennessee and Georgia.  And my address is 16
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 1    State Street in Montpelier, Vermont 05602.
  

 2             JUDGE CLIFTON:  Will you be here tomorrow
  

 3    morning?
  

 4             MR. SMITH:  I will.
  

 5             JUDGE CLIFTON:  I think what we should do now
  

 6    is we should talk quickly about what we think we're
  

 7    going to work on tomorrow so we can finish promptly at
  

 8    5:00, and we will expect this witness to resume the
  

 9    witness stand tomorrow, and when her testimony is
  

10    completed either because everything is covered or
  

11    because much of it needs to be deferred to a later day,
  

12    what would be the next thing that the USDA would do?
  

13             MR. HILL:  Brian Hill.  We're going to be
  

14    calling Lorie Warren.
  

15             JUDGE CLIFTON:  And would you spell her name?
  

16             MR. HILL:  W-A-R-R-E-N.
  

17             JUDGE CLIFTON:  And Lorie?
  

18             MR. HILL:  L-O-R-I-E.
  

19             JUDGE CLIFTON:  And what's the nature of her
  

20    testimony, just in general?
  

21             MR. HILL:  There are some -- a data set that
  

22    she's going to be talking about tomorrow.
  

23             JUDGE CLIFTON:  A data set you said?
  

24             MR. HILL:  Yes.
  

25             JUDGE CLIFTON:  We talked about whether you
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 1    need a microphone stand like this one.  You really do.
  

 2    That's way too far from you.
  

 3             MR. HILL:  Okay.
  

 4             JUDGE CLIFTON:  Okay.  Good.  Help me to
  

 5    remember to ask if there are dairy farmers that would
  

 6    like to be heard, and right now do we need to know
  

 7    anything more about what's likely to happen tomorrow?
  

 8    Is that adequate for everyone's planning?
  

 9             MR. BESHORE:  Is that all the government
  

10    witnesses if we were to reach the end of the day?
  

11             MS. TAYLOR:  Your Honor, this is Erin Taylor.
  

12    This is the government witnesses, those are our two that
  

13    we have prepared exhibits for.  There's been some
  

14    request by parties to have a USDA witness just discuss
  

15    some provisions and how they're currently administered
  

16    in federal orders.  I don't know -- now that our
  

17    schedule has changed we need to evaluate this evening
  

18    how we think it's best to have them on the stand.  So we
  

19    may or may not have additional ones tomorrow, we just
  

20    need to kind of discuss that this evening.
  

21             MR. ENGLISH:  We're grabbing the bull by the
  

22    horns.  I think that if that is the last witness or once
  

23    we have the last witness, then my understanding is that
  

24    you defer out then the discussion about the whey factor
  

25    proposal that we submitted, and I would like to have
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 1    that argument sooner rather than later.
  

 2             JUDGE CLIFTON:  All right.  I called it a
  

 3    discussion.  I liked it better when it was a discussion,
  

 4    but I'm aware --
  

 5             MR. ENGLISH:  I will call it an argument of
  

 6    discussion.  Okay.  I'll call it a discussion.  And that
  

 7    it seems to me that we are from your request earlier
  

 8    today, we return to opening statements, so that's -- I
  

 9    mean, this is hardly for the benefit of the people in
  

10    the back and for people who are on the web, that I think
  

11    that is sort of the order of events and if we get
  

12    through with USDA witnesses and the discussion about the
  

13    whey factor and the opening statements and still have
  

14    time, then I guess we're going to see the first witness
  

15    for the cooperatives.
  

16             MR. BESHORE:  I agree.
  

17             JUDGE CLIFTON:  That sounds good.  Now, what
  

18    materials, Mr. English, will you have for those of us
  

19    who want to get the gist of your argument and either
  

20    oppose it or decide it?
  

21             MR. ENGLISH:  There will be 25 copies, I hope
  

22    that's sufficient, of the May letter.  The attachment to
  

23    the May letter that matters, I don't want to include
  

24    the hearing notice, the department's initial response,
  

25    our request for reconsideration and the department's
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 1    final response are the written materials, so I think
  

 2    that's five documents.
  

 3             JUDGE CLIFTON:  Very good.
  

 4             MR. SMITH:  Dan Smith.  Just a quick point of
  

 5    clarification on the schedule.  If I understand it you
  

 6    are going to go through the proposals in series.  I
  

 7    didn't whether you are going to go -- what the order is
  

 8    1, 2, 3, 4 as set out in the notice.  Is that the plan?
  

 9             JUDGE CLIFTON:  That's what I would do unless
  

10    someone persuades me that there's a better plan.
  

11             MR. SMITH:  Okay.  And assuming that, for folks
  

12    in my circumstances this obviously pushes -- I assume
  

13    pushes back witnesses along the line of what Mr. Miltner
  

14    proposed, that you'll hear from the witnesses with
  

15    regard to the specific proposals put on by the
  

16    proponents and then you'll hear witnesses from those of
  

17    us who haven't put a proposal forward.
  

18             JUDGE CLIFTON:  Every hearing is affected by
  

19    when witnesses are available, and I'm always receptive
  

20    if someone needs to testify and would prefer to hear all
  

21    of the other evidence first but cannot because of other
  

22    commitments and want to go ahead, I take them out of
  

23    order.  But I have to juggle everyone's needs, but I'm
  

24    always receptive to when a witness is available, and --
  

25             MR. SMITH:  Quite frankly it makes it easier,
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 1    as Will said it makes it a little easier to schedule out
  

 2    ahead at this point, so that works well.
  

 3             JUDGE CLIFTON:  Okay.
  

 4             MR. SMITH:  At least from my perspective.
  

 5             JUDGE CLIFTON:  All right.
  

 6             MR. SMITH:  Thank you.
  

 7             JUDGE CLIFTON:  And you have the first
  

 8    opportunity to question this witness when we return
  

 9    tomorrow.
  

10             MR. SMITH:  I feel like I'm a little bit like
  

11    in church, stand up and sit down, but they're the
  

12    proponents and I defer to them.  It's not a problem.
  

13             JUDGE CLIFTON:  You know, it's wise to let them
  

14    go first.  They know the vocabulary, which is very
  

15    difficult in this field.  All right.  I'll see you all
  

16    at -- you can come -- all right.  I think you can come
  

17    into this room as early as 8:00.  We won't go on the
  

18    record until 9:00, but feel free to use this place to
  

19    discuss things and to enjoy some refreshments.  There
  

20    was one complaint.  I have only heard one complaint this
  

21    whole time.  There is no milk on the table.  All right.
  

22    We'll go off the record at 4:57.
  

23
  

24
  

25
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 1           WEDNESDAY, SEPTEMBER 23, 2015, 9:00 A.M.
  

 2                      CLOVIS, CALIFORNIA
  

 3
  

 4                     P R O C E E D I N G S
  

 5
  

 6             JUDGE CLIFTON:  This record is being made on
  

 7   September 23, 2015.  It's a Wednesday.  It's
  

 8   9:00 o'clock in the morning.  We're in Clovis,
  

 9   California.  Specifically we're in the Clovis Veterans
  

10   Memorial District.  This has been an excellent venue for
  

11   this hearing, and I'm very grateful for the opportunity
  

12   to be here.
  

13             My name is Jill Clifton.  I'm a United States
  

14   Administrative Law Judge.  I work for the United States
  

15   Department of Agriculture.  It's my task here to gather
  

16   in the evidence on which the Secretary will make
  

17   determinations with the assistance of the United States
  

18   Agricultural Marketing Service.  And when I speak of the
  

19   Secretary, I'm speaking of course of the United States
  

20   Secretary of Agriculture.
  

21             With regard to the transcript, today is day
  

22   two of the hearing, and each day will be contained in a
  

23   separate volume.  I would like the page numbers to be in
  

24   sequence to those of yesterday so there is only one page
  

25   1 in the entire hearing, although we expect to go
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 1   several weeks.  And in that light, I want each page of
  

 2   the transcript volume to have a number, even if
  

 3   traditionally a cover page and a signature page at the
  

 4   end don't have numbers, I want mine to have numbers so
  

 5   that every single page of the transcript has a number.
  

 6             The heading for the transcript:  The top line,
  

 7   United States Department of Agriculture.  The second
  

 8   line, Before the Secretary of Agriculture.  The case
  

 9   caption is In re:  Milk in California.  The docket
  

10   number is in brackets on the top line, capital A capital
  

11   O, and on the second line Docket Number 15 hyphen 0071.
  

12   That is the number by which the hearing clerk in the
  

13   United States Department of Agriculture knows this case.
  

14             There will be a record copy maintained with
  

15   the hearing clerk.  And, in fact, when the parties want
  

16   to file briefs after all the evidence is in, they will
  

17   be filing those with the hearing clerk.  We'll talk more
  

18   about the details of getting that done at a later time
  

19   in the hearing.
  

20             All right.  I'll have some other preliminary
  

21   items, but I would like first to take the appearances of
  

22   those participating.  Even though you already did this
  

23   yesterday, I want you to do it again.  I want to begin
  

24   with just identifying who's here and what your role in
  

25   the hearing is, what your job is, and I'd like to start
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 1   with those people who are here from the United States
  

 2   Department of Agriculture, first from the Agricultural
  

 3   Marketing Service, and then from the Office of the
  

 4   General Counsel.
  

 5             So if you'd come forward, we'll use the podium
  

 6   that is to your right.  I'd like to begin with
  

 7   Mr. Francis and have all the rest of the United States
  

 8   Department of Agriculture employees line up behind him.
  

 9             I'm going to ask you again to spell your name,
  

10   and later when you speak on record, each time you speak,
  

11   I'd again like you to state who you are.
  

12             MR. FRANCIS:  Good morning.  William Francis.
  

13   W-I-L-L-I-A-M.  F-R-A-N-C-I-S.  Agricultural Marketing
  

14   Service.  I'm a Dairy Products Marketing Specialist.
  

15             MS. MAY:  Laurel May.  L-A-U-R-E-L.  M-A-Y.
  

16   And I'm also a Marketing Specialist with the AMS Dairy
  

17   Program.
  

18             MR. POLLOCK:  Good morning.  William Pollock.
  

19   William, W-I-L-L-I-A-M.  Pollock, P-O-L-L-O-C-K.  I'm an
  

20   Agricultural Economist for Federal Order 33, and I'm
  

21   with detail with AMS Dairy Program.
  

22             MS. WARREN:  Good morning.  I'm really loud.
  

23   Lorie Warren.  L-O-R-I-E.  W-A-R-R-E-N.  I'm Chief of
  

24   the Market Information Branch in AMS Dairy, and I will
  

25   be presenting the data today.
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 1             MS. STEENECK:  Hello.  I'm Amanda Steeneck.
  

 2   A-M-A-N-D-A.  Steeneck, S-T-E-E-N-E-C-K.  And I'm an
  

 3   Agricultural Economist for AMS and will be testifying
  

 4   probably again today.
  

 5             MS. FRISIUS:  Good morning.  I'm Meredith
  

 6   Frisius.  M-E-R-E-D-I-T-H.  F-R-I-S-I-U-S.  And I'm a
  

 7   Marketing Specialist with the USDA.
  

 8             MS. ELLIOTT:  Good morning.  My name is Pamela
  

 9   Elliott.  P-A-M-E-L-A.  Elliott, E-L-L-I-O-T-T.  I am a
  

10   Dairy Product Market Specialist with the USDA AMS Dairy
  

11   Program.
  

12             MS. TAYLOR:  Good morning.  My name is Erin
  

13   Taylor.  E-R-I-N.  T-A-Y-L-O-R.  I'm a Marketing
  

14   Specialist with AMS Dairy Program.
  

15             MS. RAGHUNATHAN:  Good morning.  My name is
  

16   Uthra Raghunathan.  That's U-T-H-R-A.
  

17   R-A-G-H-U-N-A-T-H-A-N.  I am an Agricultural Economist
  

18   with AMS Dairy Program.
  

19             MR. CARMAN:  Good morning.  Clifford Carman.
  

20   C-A-R-M-A-N.  I'm an Agricultural Marketing Specialist
  

21   with Dairy Programs.
  

22             MR. MYKRANTZ:  My name is John Mykrantz.
  

23   J-O-H-N.  Last name is spelled M-Y-K-R-A-N-T-Z.  I'm an
  

24   Agricultural Economist with the Pacific Northwest and
  

25   Arizona border on detail for this hearing.
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 1             MR. SCHAEFER:  Henry Schaefer.  H-E-N-R-Y.
  

 2   S-C-H-A-E-F-E-R.  I'm Chief Agricultural Economist for
  

 3   the Upper Midwest Milk Marketing Area in Minnesota, and
  

 4   I'm on detail with the AMS Dairy Programs.
  

 5             MR. CRYAN:  Good morning.  My name is Roger
  

 6   Cryan.  R-O-G-E-R.  C-R-Y-A-N.  I'm a Supervisor
  

 7   Agricultural Economist in Washington, and I'm here to
  

 8   support the presentation of the data and the Economic
  

 9   Impact Analysis.  Thank you.
  

10             MR. HILL:  Good morning.  I'm Brian Hill.
  

11   B-R-I-A-N.  H-I-L-L.  I'm with the Office of the General
  

12   Counsel.
  

13             MS. BECKER:  Good morning.  I'm Lauren Becker.
  

14   L-A-U-R-E-N.  B-E-C-K-E-R.  And I'm also with the Office
  

15   of the General Counsel.
  

16             JUDGE CLIFTON:  I'd like now to take the
  

17   appearances of those who are here beginning -- I'm going
  

18   to ask for the appearances of all those who expect to
  

19   participate, but I'm going to start with those who have
  

20   taken some part in presenting to the Secretary a written
  

21   proposal.
  

22             And, again, I want the whole team for each of
  

23   you.
  

24             MR. BESHORE:  I am Marvin Beshore.
  

25   M-A-R-V-I-N.  B-E-S-H-O-R-E.  Counsel for the proponents
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 1   of Proposal Number 1, California Dairies, Inc., Dairy
  

 2   Farmers of America, Inc., and Land O'Lakes, Inc.
  

 3             MR. VLAHOS:  John Vlahos.  John with an H.
  

 4   V-L-A-H-O-S.  Co-counsel for the Dairy Co-op Proponents
  

 5   of Proposal Number 1, Hanson Bridgett, San Francisco.
  

 6             MS. THOMPSON:  Good morning.  My name is Megan
  

 7   Oliver Thompson.  That's M-E-G-A-N.  O-L-I-V-E-R.
  

 8   T-H-O-M-P-S-O-N.  Also co-counsel for the proponents of
  

 9   Proposal Number 1, California Dairies, Inc., Land
  

10   O'Lakes, Inc., and Dairy Farmers of America, Inc.
  

11             MR. HOLLON:  Good morning.  I'm Elvin Hollon.
  

12   I'm Director of Fluid Marketing and Economic Analysis
  

13   for Dairy Farmers of America.  That's E-L-V-I-N.
  

14   H-O-L-L-O-N.
  

15             JUDGE CLIFTON:  The whole team, please.  Even
  

16   the shy ones.
  

17             MR. ENGLISH:  Good morning, Your Honor.  My
  

18   name is Chip English.  C-H-I-P.  E-N-G-L-I-S-H.  I'm
  

19   with the law firm of Davis Wright Tremaine, and counsel
  

20   to the Dairy Institute of California.
  

21             MS. VULIN:  Good morning, Your Honor.  My name
  

22   is Ashley Vulin.  A-S-H-L-E-Y.  Last name is V, as in
  

23   Victor, U-L-I-N.  I'm also here as co-counsel on behalf
  

24   of the Dairy Institute of California.
  

25             MR. SCHIEK:  Good morning.  My name is William
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 1   Schiek.  S-C-H-I-E-K.  I'm an economist with the Dairy
  

 2   Institute of California.
  

 3             MS. KALDOR:  Good morning.  I'm Rachel Kaldor.
  

 4   R-A-C-H-E-L.  K-A-L-D-O-R.  I'm Executive Director of
  

 5   Dairy Institute of California.
  

 6             MR. LEMMON:  Good morning.  I'm John Lemmon,
  

 7   General Counsel for Dairy Institute of California.
  

 8             MS. TAYLOR:  Sue Taylor.  S-U-E.  T-A-Y-L-O-R.
  

 9   Vice-president Dairy Economics and Policy for Leprino
  

10   Foods.
  

11             MR. BLAUFUSS:  Good morning.  I'm Rob
  

12   Blaufuss.  Blaufuss, B, as in boy, L-A-U-F-U-S-S.  And
  

13   I'm Senior Manager of Dairy Risk Management and
  

14   Economics at Dean Foods Company.
  

15             MR. DRYER:  Good morning.  I'm Greg Dryer.
  

16   G-R-E-G.  D-R-Y-E-R.  I'm here representing Saputo,
  

17   Inc., and as a member of Dairy Institute of California.
  

18   My title is Senior Vice-president Industry and
  

19   Government Relations.
  

20             MR. VETNE:  My name is John Vetne.  V-E-T-N-E.
  

21   Representative for Hilmar Cheese Company, a member of
  

22   the Dairy Institute.  I think that's all I need.  Good.
  

23             MR. DEJONG:  Good morning.  Good morning.
  

24   James Dejong.  J-A-M-E-S.  D-E-J-O-N-G.  I'm the Dairy
  

25   Policy and Economic Analyst for Hilmar Cheese Company.
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 1             JUDGE CLIFTON:  Does your name have any space?
  

 2             MR. DEJONG:  No.
  

 3             JUDGE CLIFTON:  It's all one word, Dejong?
  

 4             MR. DEJONG:  Yeah.
  

 5             JUDGE CLIFTON:  And you pronounce it Dejong?
  

 6             MR. DEJONG:  Dejong.  Dutch.  J sounds like a
  

 7   Y.
  

 8             JUDGE CLIFTON:  Oh.  Thank you.
  

 9             MR. ZOLIN:  My name is Alan Zolin.  A-L-A-N.
  

10   Z-O-L-I-N.  I am a consultant here representing Hilmar
  

11   Cheese.
  

12             MS. HANCOCK:  Good morning.  I'm Nicole
  

13   Hancock.  I'm with the law firm of Stoel Rives.
  

14   N-I-C-O-L-E.  H-A-N-C-O-C-K.  I represent the California
  

15   Producer Handlers Association as well as Ponderosa
  

16   Dairies.
  

17             MR. VU:  Good morning.  I'm Bao Vu.  B, as in
  

18   boy, A-O.  Last name is Vu, V, as in Victor, U.  I'm
  

19   with Stoel Rives' Sacramento office, and together with
  

20   Nicole Hancock, we represent the California Producer
  

21   Handlers Association as well as Ponderosa Dairy.
  

22   Thanks.
  

23             JUDGE CLIFTON:  Whether or not you
  

24   participated in a writing presented to the Secretary of
  

25   Agriculture for this hearing, if you intend to
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 1   participate, I'd like you to come forward now and
  

 2   identify yourself.
  

 3             MR. SMITH:  Good morning.  My name is Daniel
  

 4   Smith, Montpelier Vermont.  I represent the Maine Dairy
  

 5   Industry Association, the Kentucky Dairy Development
  

 6   Council, the Georgia Milk Producers, Incorporated, and
  

 7   the Tennessee Dairy Farmers Association.  D-A-N-I-E-L.
  

 8   S-M-I-T-H.  Thanks.
  

 9             MS. ACMOODY:  Hi, my name is Andy AcMoody,
  

10   spelled A-C-M-O-O-D-Y, it's capital M.  I am the
  

11   economist for Western United Dairymen.
  

12             MR. MILTNER:  Good morning.  I'm Ryan Miltner,
  

13   M-I-L-T-N-E-R, with Miltner Law Firm in New Knoxville,
  

14   Ohio, representing Select Milk Producers, Inc.
  

15             MS. REED:  Good morning, Kristine Reed.
  

16   K-R-I-S-T-I-N-E.  R-E-E-D.  Co-counsel for Select.
  

17             JUDGE CLIFTON:  Are there any dairy farmers
  

18   here today who would like to speak today?  Not yet.  I
  

19   hope we have some come back who were here yesterday to
  

20   speak or new ones to arrive.  We'll interrupt the
  

21   proceedings at any time to take their testimony.
  

22             All right.  I'd like now to deal with some
  

23   preliminary issues, and in a moment I'll ask for a
  

24   representative of Agricultural Marketing Service to give
  

25   us a heads-up on some of the procedures and so forth.
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 1   First I have a couple my own.  We don't need a dress
  

 2   code here, obviously people can come any way they want,
  

 3   but on this Friday and every Friday thereafter, those
  

 4   people who typically dress for court may dress down and
  

 5   come casual.  What I mean by that is all genders may
  

 6   wear comfortable shoes to include running shoes and
  

 7   moccasins if you prefer.  No one need wear a suit or a
  

 8   dress or sport coat or a tie.  You may come comfortable
  

 9   as if you were going to travel as soon as we finish at
  

10   5:00.  And that will be true for every Friday.  I won't
  

11   let you out early, but I will allow you to be
  

12   comfortable on Fridays.  You're not required to do this.
  

13   If you feel that your client expects you to dress as if
  

14   you were in court, so be it.
  

15             All right.  Who would like to speak for
  

16   Agricultural Marketing Services?
  

17             MS. MAY:  Laurel May, Your Honor.
  

18             Judge Clifton has asked that we continue kind
  

19   of doing a little morning catch-up for all of you, so
  

20   I'm happy to be here this morning to talk to you a
  

21   little bit about the hearing.
  

22             As you know, USDA is holding this hearing to
  

23   gather evidence in the form of testimony and exhibits
  

24   regarding dairy industries' proposals to establish a
  

25   Federal Milk Marketing Order in California.  We thank
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 1   you for your interest and participation in this process,
  

 2   and we look forward to hearing from you and better
  

 3   understanding the California dairy industry through this
  

 4   process.
  

 5             Meredith Frisius, with her hand up, is who you
  

 6   should approach if you would like to be on the list of
  

 7   witnesses, and so as producers that you know of enter
  

 8   the room, please direct them to Meredith so she can put
  

 9   them on the list and then notify Judge Clifton that they
  

10   would like to speak.
  

11             Let's see.  We hope that you will feel
  

12   comfortable testifying at this hearing.  We do ask a lot
  

13   of questions, but they are not intended to confuse,
  

14   stump, or embarrass you.  We are simply trying to make
  

15   sure that we understand everyone's position, which will
  

16   help us develop a recommendation following this hearing.
  

17   If you need us to rephrase our questions, please don't
  

18   hesitate to ask.
  

19             Audience members may also ask questions of any
  

20   witness about their testimony.  Following the witness'
  

21   prepared testimony, you may approach the microphone so
  

22   that Judge Clifton can acknowledge you.  Please use the
  

23   microphone so that everyone in the room can hear your
  

24   questions and so that the court reporter and the audio
  

25   broadcaster will capture your questions.
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 1             As you know, we are providing a live audio
  

 2   feed of the hearing for the convenience of folks who
  

 3   want to listen in but can't be with.  The webcast can be
  

 4   accessed at tinyurl.com/camilkhearing, all one word.
  

 5   And we are not recording this webcast.
  

 6             The court reporter will transcribe the
  

 7   proceedings of the hearing.  Transcripts and copies of
  

 8   the exhibits entered into the record will be available
  

 9   on our website approximately two weeks after the week in
  

10   which they are presented here.  The link for access to
  

11   hearing transcripts and exhibits is
  

12   www.AMS.USDA.gov/caorder.
  

13             As they become available, we will make copies
  

14   of the exhibits and file them by number.  You may take a
  

15   copy from the piles in the back of the room.  And you
  

16   will also find on that table a tentative -- oh,
  

17   nevermind that.  The tentative schedule is out.
  

18             JUDGE CLIFTON:  It's still a useful tool.
  

19             MS. MAY:  It's a lovely tool, nevertheless.
  

20             JUDGE CLIFTON:  It's not out, it just does not
  

21   dictate the order in which witnesses will testify.  It's
  

22   still a useful tool, and I do hope lawyers will alert us
  

23   as to what part of that document the witness will
  

24   address.
  

25             MS. MAY:  Okay.  Thank you.
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 1             Finally, there are refreshments in the back of
  

 2   the room for everyone to enjoy, so please help
  

 3   yourselves.
  

 4             Now, yesterday we left off with Amanda
  

 5   Steeneck testifying, and we believe that she was going
  

 6   to be cross-examined by Mr. Daniel Smith.  And after
  

 7   Amanda, our plan is to put our next witness on the
  

 8   stand, who is Lorie Warren.
  

 9             And that's all I have.
  

10             JUDGE CLIFTON:  Thank you.  That's very
  

11   helpful.
  

12             I'm going to read a statement that I read
  

13   yesterday.
  

14             This public hearing is being held to consider
  

15   and take evidence on the proposed establishment of a
  

16   Federal Milk Marketing Order to regulate the handling of
  

17   milk in California.  The proposed marketing area would
  

18   incorporate the entire State of California.
  

19             USDA received four proposals from interested
  

20   parties, some that include certain milk pricing and
  

21   pooling provisions not found in current federal milk
  

22   order.  The proposals incorporate the same dairy product
  

23   classification system used throughout the Federal Milk
  

24   Marketing Order system.  Additional features would
  

25   recognize California quota premium and fluid milk
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 1   fortification values.
  

 2             This hearing will consider the four proposals
  

 3   as contained in the Federal Register Hearing Notice
  

 4   published on August 6th, 2015.
  

 5             Now, those of you who have participated
  

 6   yesterday know that we did a number of significant
  

 7   things.  One is we agreed to hear the arguments of the
  

 8   proponents of Proposal 2 with regard to an additional
  

 9   topic they would like to have considered.  We'll
  

10   hopefully get to that today, but I'm not positive, I
  

11   don't know how long the data will take.  It will follow
  

12   the data and precede opening statements.
  

13             As I've already said, I find that tentative
  

14   agenda a very helpful tool in that it takes the typical
  

15   federal regulation that regulates milk and it puts it
  

16   into categories, and so it's useful on many fronts, one
  

17   is as a checklist to make sure if you want to provide
  

18   testimony, that you cover the areas that the Secretary
  

19   will have to consider.  You don't have to have testimony
  

20   on each of those areas, some of them you can just argue
  

21   in a brief, "the wording should be this," but in some
  

22   areas you need testimony to back up why the wording you
  

23   suggest would be the best.  So I think it's an extremely
  

24   useful tool myself.
  

25             What we decided yesterday is that we won't
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 1   have witnesses be called to testify, and then stop to be
  

 2   recalled when they get to a separate category on that
  

 3   agenda.  Rather, we'll let them testify as their lawyer
  

 4   directs them.  So a lawyer might choose -- for example,
  

 5   if Mr. Beshore is the first one to present evidence
  

 6   after the Government is through, because he's counsel
  

 7   for Proposal Number 1, he may decide to put on evidence
  

 8   on a particular category of that tentative agenda, and
  

 9   then allow others to testify on that category.  I don't
  

10   have any problem with that.  You may want to do it that
  

11   way.
  

12             I know that what I'm most interested in
  

13   hearing are the controversial portions, and I don't
  

14   expect anyone to yield the floor on those until they're
  

15   through, but counsel may be able to help us here by
  

16   showing as we go along which items are not in
  

17   controversy, which items there's agreement on so that
  

18   the Secretary need not puzzle over whether there's a
  

19   difference in the proposals on certain items.
  

20             All right.  So what other preliminary matters
  

21   do we have prior to continuing with the testimony of
  

22   Amanda Steeneck?  There are none.
  

23             Ms. Steeneck, you may come back to the witness
  

24   stand.
  

25             MS. STEENECK:  Good morning.
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 1             JUDGE CLIFTON:  Good morning, Ms. Steeneck.
  

 2   Ms. Steeneck, you remain sworn, and I'd like you to
  

 3   again state and spell your name.
  

 4             THE WITNESS:  Amanda Steeneck.  A-M-A-N-D-A.
  

 5   S-T-E-E-N-E-C-K.
  

 6             JUDGE CLIFTON:  Is there anything you'd like
  

 7   to add to yesterday's testimony before Mr. Smith comes
  

 8   forward to ask you questions?
  

 9             THE WITNESS:  No.
  

10             JUDGE CLIFTON:  All right.  Mr. Smith.
  

11             And, again, state your full name for us.
  

12             MR. SMITH:  Okay.  Daniel Smith.  I represent
  

13   the associations from the states of -- dairy
  

14   associations from the states of Maine, Kentucky,
  

15   Tennessee, and Georgia.
  

16                       CROSS-EXAMINATION
  

17   BY MR. SMITH:
  

18        Q.   Good morning, Ms. Steeneck.
  

19        A.   Good morning.
  

20        Q.   I'm obviously interested more in the impact of
  

21   the different proposals in the two areas of the country
  

22   that I represent producer groups from those two areas of
  

23   the country, so my questions will focus on those
  

24   impacts.
  

25             I'd like to start with the impact on the Class
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 1   I market.  In Tables B12 on page 30 and B60 on page 45,
  

 2   the -- the Class I utilization in California changes
  

 3   under the Co-op Proposal by 800 -- an increase in
  

 4   848 million pounds.
  

 5        A.   That is correct.  That is correct for
  

 6   California --
  

 7        Q.   And --
  

 8        A.   -- on average.
  

 9        Q.   On average.
  

10             And in Table B60 on page 45 there's an
  

11   increase of Class I utilization of 865 million pounds?
  

12        A.   One moment.  That is correct.
  

13        Q.   On -- on page 15 of your -- of your summary
  

14   statement, you indicate that the expectation is that
  

15   prices pass through from the wholesale to the retail
  

16   market rapidly.  "Rapidly" is the quoted term.
  

17        A.   That -- that's what's written there, yes.
  

18        Q.   So I understood from that statement and from
  

19   what you said yesterday that you -- you didn't -- the
  

20   model doesn't incorporate a -- any asymmetry of price
  

21   response in the Class I market in California.  There's
  

22   no asymmetry built into the model?
  

23        A.   With the retail market, we did not model the
  

24   retail market, so we are assuming that the price changes
  

25   on the wholesale level will be passed along to the
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 1   retail level, but that is not in the model.
  

 2        Q.   So if -- if there was some asymmetrical
  

 3   response, which other Class I markets show, is -- is
  

 4   that enough volume of milk if there was a change, a
  

 5   reduction say, if the price lagged so that -- that the
  

 6   price decrease lagged over time with the net result that
  

 7   there was less Class I utilization in California, would
  

 8   that volume of milk potentially have a statistically
  

 9   significant impact as it washed through the rest of the
  

10   country?  Is that enough volume of milk to move, in
  

11   other words?
  

12        A.   First, I'm going to ask if there's any way
  

13   that you could clarify that --
  

14        Q.   Yeah --
  

15        A.   -- that question --
  

16        Q.   -- it's kind of packed up.
  

17        A.   -- a little bit for me.
  

18        Q.   Okay.  So if the -- the asymmetrical response
  

19   conceivable could be that with the price decline in the
  

20   California Class I price, that that's what would drive
  

21   the increase in the consumption of Class I milk,
  

22   correct?
  

23        A.   The changes in the Class I sales in California
  

24   are, as I discussed yesterday, a factor of multiple
  

25   changes due to the different provisions in the
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 1   proposals.  So the large increases that we're seeing in
  

 2   those numbers that we just discussed in Table 12, I
  

 3   think it was, and 60, a lot of that increase is due to
  

 4   Class I milk from out of state and producer-handler milk
  

 5   now being regulated under the California pool, and then
  

 6   that's also mixed in with the change in Class I
  

 7   utilization or Class I consumption due to the price
  

 8   changes.
  

 9        Q.   Is there any way to break out how much is
  

10   related to the price as compared to the increase in --
  

11   in out-of-state milk being pooled?
  

12        A.   The way we modeled them, we modeled them in
  

13   the proposal's entirety and that is the way that we are
  

14   presenting them.
  

15        Q.   Okay.  On -- as far as the rest of the
  

16   country, obviously there's not significant impact, but
  

17   there is some impact, so on -- in the Co-op Proposal,
  

18   Table B11 on page 29 and Table B13 on page 30, so
  

19   they're close by.  There's a decrease in the Class I
  

20   price and a corresponding increase in utilization; is
  

21   that correct?
  

22        A.   I'm sorry, what table are you on?
  

23        Q.   Table B11 and B13.
  

24        A.   B13 is not -- that's the national class
  

25   utilizations, so those aren't --
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 1        Q.   Yeah, so the utilization is up slightly?
  

 2        A.   Yes.
  

 3        Q.   And Class I prices are -- tend to be down?
  

 4        A.   Yes.
  

 5        Q.   And that's -- that's the --
  

 6        A.   Yes, that's the --
  

 7        Q.   That's the corresponding --
  

 8        A.   Yes.
  

 9        Q.   -- cause and effect?  Okay.
  

10             So turning to the impact on all milk prices.
  

11   Under the Co-op Proposal, which is Table B4 on page 27,
  

12   in the Northeast, the price shows a decline in 2017 of
  

13   $.09 a hundredweight moving to $.13 a hundredweight
  

14   during the period 2024 with an average of $.12?
  

15        A.   Yes.
  

16        Q.   And in the Southeast, price moves from $.12 --
  

17   minus $.12 per hundredweight in 2017 to minus $.32?
  

18        A.   Yes.
  

19        Q.   With an average of $.24?
  

20        A.   Yes.
  

21        Q.   So overall, the numbers in the Southeast tend
  

22   to stand out in terms of both the original number but
  

23   primarily the second number, and I'm wondering if you
  

24   can explain why -- the other prices tend to stay
  

25   relatively static as compared to the Southeast, why the
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 1   Southeast over time moves quite so much?
  

 2        A.   So the all-milk prices are driven by blend
  

 3   prices, the most closely related order to it, so if you
  

 4   flip back to Table B2, you'll see that that is also the
  

 5   case for the Southeast blend price, similar situation.
  

 6   And then the blend prices are driven by the at test
  

 7   class prices, which are in Table B11.  And they are also
  

 8   driven -- the blend prices are driven by the class
  

 9   utilization in each class as well to drive the weight.
  

10        Q.   And that's the piece that doesn't appear?
  

11        A.   And that is the piece that is not in front of
  

12   me at this moment, but it's the combination of those two
  

13   factors to where we're seeing those price differences or
  

14   those at test prices and how they are affected versus
  

15   the at test prices in the other.
  

16        Q.   So it's essentially the machinery, for lack of
  

17   a better word, that you described yesterday in terms of
  

18   how it washes through.  Okay.  So --
  

19             JUDGE CLIFTON:  Let me interrupt just a
  

20   moment.
  

21             Ms. Steeneck, just so the record is clear,
  

22   would you tell how to spell "at test prices"?
  

23             THE WITNESS:  A-t, space, t-e-s-t, space,
  

24   p-r-i-c-e.
  

25             JUDGE CLIFTON:  Thank you.  And what are
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 1   those?
  

 2             THE WITNESS:  Those are prices where we are
  

 3   using the component tests to derive the actual price
  

 4   instead of using a statistical uniform test, such as 3.5
  

 5   percent butterfat.  An at test price could be, for
  

 6   example, Class I milk, one and a half, two percent,
  

 7   because that's typically how much fat is going into
  

 8   Class I milk, so -- whereas with other classes, its
  

 9   different, and it varies by order, and all of the tests
  

10   are based on historic averages, so --
  

11             JUDGE CLIFTON:  Thank you.
  

12   BY MR. SMITH:
  

13        Q.   So if -- back to Table B4, if -- if the
  

14   Southeast price is moving more relative to the other
  

15   markets, the two variable -- it would be a function of
  

16   one of those two variables, utilization or --
  

17        A.   At test prices.
  

18        Q.   -- at test prices.  And is -- is the -- and
  

19   the at test prices appear but the utilizations don't, so
  

20   if you were disentangling that, is there some way that
  

21   the utilization figures can -- are available to see if
  

22   it's -- which it is?
  

23        A.   I would have to check to see if we could make
  

24   that available.
  

25        Q.   Okay.  As far as the Institute Proposal, the
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 1   relevant table is B52 on page 42.  I didn't take
  

 2   everybody's suggestion and get two copies, but it really
  

 3   is a good suggestion, except for the trees.
  

 4             So similar, the Institute Proposal shows --
  

 5   it's quite different, actually.  The Northeast price
  

 6   starts out at positive in -- $.14 and moves to a
  

 7   negative, minus $.24 over time?
  

 8        A.   Yes.
  

 9        Q.   And the Southeast price moves from a positive
  

10   $.26 -- no, excuse me, that's California.  Strike that.
  

11             The Southeast moves from positive of $.32 to a
  

12   negative of $.71?
  

13        A.   Yes.
  

14        Q.   So I think same question, likely same answer,
  

15   on the other hand, the -- the trend is quite a bit
  

16   different --
  

17        A.   Yes.
  

18        Q.   -- between the two proposals, so you can
  

19   provide some explanation, and I think it's proposal to
  

20   proposal at that point, why there is such a different
  

21   trend?
  

22        A.   So similar answer in backtracking to where
  

23   things are coming from, but we're going to backtrack
  

24   even further.
  

25        Q.   Okay.
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 1        A.   So the -- the class prices at test and the
  

 2   utilizations move back even further because they are
  

 3   products -- well, the -- the class prices at test are
  

 4   products of end product price formulas, and those end
  

 5   product price formulas are using the national product
  

 6   prices for those.  So to understand the difference in --
  

 7   in the trend, you can look at Table B51 and see how the
  

 8   end product price formulas or the -- sorry, the dairy
  

 9   product prices on the national level are changing, and
  

10   you can, for example, see that this starts higher off
  

11   with cheddar cheese and then goes down with the price
  

12   effects.  And so this is going to vary by region how
  

13   that affects them, whether they're more cheese or nonfat
  

14   dry milk, their utilization in those different classes,
  

15   how it affects exactly their blend prices, but then
  

16   those translate back to the prices.
  

17        Q.   That's the machinery --
  

18        A.   Yes.
  

19        Q.   -- so -- so -- but the trend is much more
  

20   pronounced, so is -- how is it that the change is
  

21   compounding more over time under the Institute Proposals
  

22   as compared to under the Co-op Proposal?
  

23        A.   If you compare Table B3 to B51, you can see
  

24   that the changes in the product prices of the Dairy
  

25   Institute's also have that larger spread and how they're
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 1   following similar trends, and those product price
  

 2   changes that we're seeing in the Dairy Institute's and
  

 3   the Co-op's are results of the policy changes that were
  

 4   incorporated throughout the entire model.
  

 5        Q.   Okay.  Thank you.
  

 6             I think the -- the consequences, what does the
  

 7   model allow you to make an assessment of how those
  

 8   trends might progress beyond the model time period,
  

 9   would you see under the -- the Co-op Proposal a similar
  

10   trend as expressed and under the -- the Institute
  

11   Proposal a similar trend?
  

12        A.   I did not look beyond 2024.  The Agency only
  

13   puts out projections for their baseline out to 2024 at
  

14   this point, and it's -- that's as far as we've gone.  I
  

15   can't speculate on anything further than that.
  

16        Q.   So to -- you're not prepared to, as you would
  

17   say, speculate beyond 20 -- 2024?
  

18        A.   That's correct.
  

19        Q.   Okay.  Okay.  Moving to the summary, more
  

20   summary impact, we're looking at Table B7 on page 28.
  

21   So the -- in your summary analysis in the narrative, you
  

22   describe this, that the California price sees an
  

23   increase -- that's not -- I don't know what I did here.
  

24             Well, looking at the net revenue, California's
  

25   net revenue shows an increase of $700 million over time,
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 1   the total US revenue $770 million?
  

 2        A.   That's correct.
  

 3        Q.   So the net revenue to the other orders plus
  

 4   the unregulated areas is $70 million; is that correct?
  

 5        A.   I believe that would be correct.
  

 6             JUDGE CLIFTON:  I need a little help here.  So
  

 7   Table B7 is entitled Producer Revenue Changes under the
  

 8   Co-op Proposal, and your testimony is this is net
  

 9   revenue?
  

10             THE WITNESS:  It's producer revenue, so it's
  

11   the marketing times the all-milk price.
  

12             JUDGE CLIFTON:  So it doesn't sound to me like
  

13   it's necessarily net.
  

14             THE WITNESS:  No, not necessarily.
  

15             JUDGE CLIFTON:  Gross revenue.
  

16             THE WITNESS:  Yes.  Thank you.  I --
  

17             MR. SMITH:  Fair enough.
  

18             THE WITNESS:  I appreciate that.
  

19             JUDGE CLIFTON:  Okay.
  

20             MR. SMITH:  So do I.  Thank you, Your Honor.
  

21             JUDGE CLIFTON:  You're welcome.  I know net
  

22   revenue is what everybody wants.
  

23             MR. SMITH:  I was really using net in the
  

24   sense of 770 minus 700, the net of that is the 70,
  

25   that's what I was -- that was the intent.
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 1             JUDGE CLIFTON:  Thank you.
  

 2   BY MR. SMITH:
  

 3        Q.   The price, the all-milk price changes, Table
  

 4   B4, this one seems less amenable to that type of
  

 5   calculation.  The California all-milk price, Table B4,
  

 6   thank you for a better identification of the table,
  

 7   all-milk price changes under the Co-op Proposal.  The
  

 8   all-milk prices in California changes on average $1.03,
  

 9   and the all-milk price for the country changes positive
  

10   $.28?
  

11        A.   Correct.
  

12        Q.   But if you -- you go down the line through
  

13   the -- the different regional prices, other than the FW
  

14   price, and again that's the unregulated Far West; is
  

15   that right?
  

16        A.   Former Western.
  

17        Q.   Former Western.  It isn't far.  Okay.
  

18             The -- other than that, all of the prices are
  

19   negative, so the -- is -- is there any way to take out
  

20   the California price and just have a summary impact for
  

21   the -- what the actual -- the all US, you've now
  

22   incorporated California in as if it is part of the
  

23   system, but apples to apples does it work?
  

24        A.   To only look at the effects in these
  

25   state-based regions excluding California, the model is
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 1   not currently set up to do it that way.
  

 2        Q.   Okay.
  

 3        A.   To calculate it that way.
  

 4        Q.   Okay.  The Institute price is Table B22 on
  

 5   page 42.  So Table 42 -- that's not right either.
  

 6             Table B52, excuse me.  So the California price
  

 7   moves from 26 positive -- the Table 52 is the all-milk
  

 8   price change under the Institute Proposal.  The
  

 9   California price moves from positive $.26 to a positive
  

10   of 25?
  

11        A.   Yes.
  

12        Q.   And the all-milk US price including California
  

13   moves from positive of 26 to a minus of negative 6?
  

14        A.   Yes.
  

15        Q.   So basically, to conclude, and I'm not sure
  

16   what's doable given the modeling, but the -- there's
  

17   essentially two differences that -- two -- two
  

18   consequences with two differences.  On page 24, you do
  

19   provide -- of your -- of your preliminary analysis --
  

20             Just as an aside, yesterday you read a
  

21   statement that was different than this; is that correct?
  

22        A.   The statement or the testimony I offered at
  

23   the beginning was not in any of the exhibits.
  

24        Q.   And is -- is that available?  There was some
  

25   information in there that was quite helpful to -- if I
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 1   could have studied, it would have helped in terms of the
  

 2   machinery?
  

 3        A.   I --
  

 4             MR. HILL:  It's not available.  Brian Hill.
  

 5   The statement is not available.
  

 6             JUDGE CLIFTON:  Thank you, Mr. Hill.
  

 7             MR. HILL:  It's just on the record.
  

 8             JUDGE CLIFTON:  Thank you, Mr. Hill.  Which
  

 9   means it will be available in about two weeks.
  

10             MR. SMITH:  Sure.
  

11             JUDGE CLIFTON:  And you're planning to come
  

12   back probably after that; is that correct?
  

13             MR. SMITH:  To be determined, yeah.  Hopefully
  

14   I'll be back.  I'm -- it's a long way out here, so I --
  

15   but yes, that is the intent.
  

16             JUDGE CLIFTON:  All right.
  

17             MR. SMITH:  It's okay.
  

18   BY MR. SMITH:
  

19        Q.   So the -- the summary analysis that you
  

20   provided in -- in the preliminary impact analysis that
  

21   is part -- is Exhibit 5, the -- the two paragraphs speak
  

22   to the Co-op Proposal and the Institute Proposal.
  

23   Reading from the summary as to the Co-op Proposal, "The
  

24   increase in California production causes an increase in
  

25   U.S. milk production, which decreases dairy product

233



TRANSCRIPT OF PROCEEDINGS - VOLUME II

 1   prices in all current FMMO's and across the rest of the
  

 2   United States."
  

 3             As far as the Institute Proposal, the last
  

 4   sentence represents that, "While the U.S." -- quote,
  

 5   "While the U.S. all-milk price and milk production
  

 6   overall increase, impacts to individual orders vary."
  

 7             Granted they vary, but isn't it also the case
  

 8   that with the Institute Proposals, they're -- they're on
  

 9   a distinct downward trend line over time?
  

10        A.   The numbers that are being shown in the
  

11   Preliminary Impact Analysis for the time period of 2017
  

12   through 2024 are showing the downward trend.
  

13        Q.   And what does the modeling allow you to speak
  

14   to by way of describing those -- those two -- two
  

15   differences?  What -- what vary -- variations between
  

16   the two proposals would you point to as resulting in
  

17   those two differences?
  

18        A.   Could you clarify that question a bit more?
  

19        Q.   So clearly the most significant difference
  

20   perhaps between the two proposals is the -- the
  

21   requirement under the Cooperative Proposal for all milk
  

22   to be pooled as compared to the Institute proposal?
  

23        A.   I'm not going to speculate on what the most
  

24   significant difference is.
  

25        Q.   Fair enough.  Well, I guess I'm asking you as
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 1   an economist who's worked with the model, not
  

 2   necessarily to speculate but to explain.
  

 3        A.   Yes.
  

 4        Q.   There's a clear difference.  You have the data
  

 5   in front of you, the model in front of you, all other
  

 6   variables in the model in front of you, and you have two
  

 7   different outcomes.
  

 8        A.   Yes.
  

 9        Q.   How would you explain those two different
  

10   outcomes?  What would you point to in terms of the --
  

11   the different inputs and variables in the model between
  

12   those two?
  

13        A.   Both the Co-op Proposal and the Dairy
  

14   Institute Proposal are extremely different proposals in
  

15   many ways.  I modeled the proposals in their entirety, I
  

16   did not break out specific effects of one aspect of a
  

17   proposal over another proposal.  I only have the results
  

18   for each proposal in its entirety, so to point to a
  

19   specific aspect of each proposal to say which one may
  

20   have larger effects or smaller, like a specific aspect,
  

21   whether it be, as you said, you think the inclusive
  

22   pooling, I can't -- I cannot speculate as to which one
  

23   of those aspects is the largest aspect affecting the
  

24   results.
  

25             But the results do significantly -- they are
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 1   significantly different.  Overall, we see in California
  

 2   an increase in class prices under the Cooperative's,
  

 3   which increase the production in California, which
  

 4   decrease the milk supply -- or the -- decrease the milk
  

 5   prices for those products, which then goes on to have
  

 6   effects throughout the rest of the country.
  

 7             In the Dairy Institute Proposal, the results
  

 8   are very mixed.  And what we see there is it really
  

 9   depends more on what the order is more heavily, you
  

10   know, utilizing, so whether it's a cheese, they
  

11   specialize more in cheese in that order, or if they're
  

12   more involved in the nonfat dry milk and butter, so we
  

13   see decreases in nonfat dry milk prices and the butter
  

14   prices in the Dairy Institute, and we see increases
  

15   in the cheese price and dry whey price on average in the
  

16   Institute's proposal.  And those effects are seen
  

17   throughout the model on the different orders and how
  

18   they affect their prices and their production.
  

19        Q.   Okay.  So as -- as just a representation of
  

20   what the model provides, fair enough.  So then followup
  

21   question would be does the model allow, if -- if there's
  

22   a procedural way to make the request, to -- to remove
  

23   the pooling requirement from the Cooperative Proposal
  

24   and run the model without that provision?
  

25        A.   We -- we have modeled the proposals as they
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 1   stand, and that is how we're going to be presenting the
  

 2   results.
  

 3        Q.   So that's -- that's -- there's -- my question
  

 4   really is two parts.  One is whether procedurally,
  

 5   it's -- there's an appropriate way to make the request,
  

 6   but just from a modeling standpoint, does the model's
  

 7   configuration allow for that --
  

 8             MR. HILL:  Your Honor, this is Brian Hill.  I
  

 9   think this question has been asked and answered twice
  

10   now.
  

11             MR. SMITH:  With respect, Mr. Hill, I'm not
  

12   sure it has been asked.  I'm --
  

13             JUDGE CLIFTON:  Mr. Vetne, I'll allow you to
  

14   take the microphone for a moment.
  

15             MR. VETNE:  I am told by my colleagues that
  

16   have been listening to the webcast that nothing Brian
  

17   Hill says appears in the webcast.  There is dead time.
  

18   That -- that might be a problem.
  

19             JUDGE CLIFTON:  Thank you.  That's very
  

20   helpful.  Because his mic was on clearly, I could hear
  

21   him.  All right.
  

22             Should -- if you don't mind, Mr. Smith, I'd
  

23   like to do a little test right now.
  

24             MR. SMITH:  Sure, absolutely.
  

25             JUDGE CLIFTON:  So remember where you are, if
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 1   you will, and I remember where you are.
  

 2             MR. SMITH:  It's quite memorable, so yes.
  

 3             JUDGE CLIFTON:  Yes, all right.  Then let us
  

 4   --
  

 5             Mr. Hill, state your name, and then I want you
  

 6   to count to ten, please.
  

 7             MR. HILL:  Brian Hill.  One, two, three, four,
  

 8   five, six, seven, eight, nine, ten.
  

 9             MR. VETNE:  30-second delay.
  

10             JUDGE CLIFTON:  Oh.  On only Mr. Hill's voice?
  

11             MR. VETNE:  On everybody.
  

12             JUDGE CLIFTON:  On everybody.  Okay.  So we
  

13   have to wait.  Do you have anybody on the phone who can
  

14   report back, Mr. Vetne?
  

15             MS. TAYLOR:  Yeah, they can hear.
  

16             JUDGE CLIFTON:  Ah.  A-OK.  Thank you.  I
  

17   appreciate this.  This is wonderful to have this
  

18   testing.
  

19             So, well, we've actually moved the microphone
  

20   to him.  I think sometimes because he's about to speak
  

21   and we have no idea to turn the mic on, he needs to say,
  

22   "This is Brian Hill," and when the mic is on, he needs
  

23   to say, "This is Brian Hill," and then go forward, then
  

24   we'll be good.
  

25             Okay.  So, Mr. Hill, you say it's been asked
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 1   and answered.
  

 2             MR. HILL:  I think yesterday as well.  We did
  

 3   talk, verify that Mr. Francis was going to be taking any
  

 4   questions about further analysis that has to be done
  

 5   with these numbers.  I'm not sure that this witness can
  

 6   answer any more questions on this topic.
  

 7             JUDGE CLIFTON:  All right.  Your objection is
  

 8   noted.
  

 9             And I believe that Mr. Smith probably
  

10   remembers that if he is to make a request, it would be
  

11   through Mr. Francis, but this questioning is can the
  

12   model be run by taking out the pooling requirement from
  

13   Proposal Number 1.  That's more a technical thing, and I
  

14   would allow the witness to field that question.  I don't
  

15   know whether you can answer it, but you may certainly
  

16   respond to it.
  

17             MR. SMITH:  Thank you, Your Honor.
  

18             JUDGE CLIFTON:  You're welcome.
  

19             THE WITNESS:  To run the model without
  

20   inclusive pooling for the Co-operative's Proposal is
  

21   something that we -- it is -- we could do, but would
  

22   require, again, a significant amount of effort and time
  

23   to accomplish.  And it's something that it's capable of
  

24   doing.
  

25   ///
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 1   BY MR. SMITH:
  

 2        Q.   Thank you.
  

 3             On -- on the -- the pooling provision, you
  

 4   indicated yesterday that -- that the -- the
  

 5   configuration of that provision in the model was -- was
  

 6   patterned after the Upper Midwest?
  

 7        A.   That is correct.
  

 8        Q.   Is it -- is -- can you just describe that a
  

 9   little bit more, that comparison, how it was put in?
  

10        A.   So we used monthly data from the Upper Midwest
  

11   to estimate how much Class II, Class III, Class IV
  

12   separately, leave the model -- or not -- I'm sorry,
  

13   misspoke -- choose not to pool on a monthly basis
  

14   because that is a monthly decision typically, not
  

15   something that's easily done on an annual basis.  And if
  

16   you look at page 21, footnote 9, you can see the
  

17   estimated equations for Class II, III, and IV, milk not
  

18   pooled.
  

19        Q.   That's very helpful.  I thank you --
  

20        A.   And does that fully answer your question --
  

21        Q.   Yeah.
  

22        A.   -- or do you want me to keep going?
  

23        Q.   No, I don't mean to interrupt you.  Please,
  

24   keep going.
  

25        A.   Oh.  And then we use -- we look at the monthly
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 1   prices and how they compare to the annual prices and use
  

 2   a distribution to say how frequently the monthly prices
  

 3   vary from the annual prices to the conceptual model.
  

 4        Q.   The footnote actually responds to my followup
  

 5   so that's --
  

 6        A.   Great.
  

 7        Q.   -- helpful.
  

 8             So final question, on the impact of -- of
  

 9   the -- the quota, and I -- based on everything else we
  

10   talked about, you may not be able to answer the
  

11   question, but the -- the gist of my concern is impact
  

12   nationally in the two regions in particular, so is it --
  

13   is it possible to determine whether the -- the impact of
  

14   the inclusion of the quota provision in either model
  

15   only affects the internal allocation of pool proceeds as
  

16   to producers or is there some net consequence outside
  

17   the pool in terms of everything we've talked about over
  

18   the last day and a half?
  

19        A.   The way it's modeled, it's an internal
  

20   proceeds within the California pool.  The California
  

21   production is driven off of the -- historically the
  

22   state's blend price at test that CDFA puts out and is
  

23   the closest thing that we have to it, the order.
  

24        Q.   So the order is internal to the --
  

25        A.   It's internal.
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 1        Q.   To the baseline?
  

 2        A.   It's internal to the State of California.
  

 3        Q.   Okay.  Very good.  Thank you very much.
  

 4             JUDGE CLIFTON:  Thank you, Mr. Smith.
  

 5             For the court reporter, when we just had
  

 6   reference to Class II, Class III, and Class IV, those
  

 7   are Roman numerals.  And when we refer to the federal
  

 8   classification system, they're Roman numerals.  When we
  

 9   refer to the State of California classification system,
  

10   they're what I call Arabic and what somebody else calls
  

11   numeral, but like an ordinary "1."
  

12             All right.  Who else has questions for this
  

13   witness?
  

14             MR. SCHIEK:  Good morning, Your Honor.
  

15   William Schiek, S-c-h-i-e-k, economist for Dairy
  

16   Institute of California.
  

17                       CROSS-EXAMINATION
  

18   BY MR. SCHIEK:
  

19        Q.   Ms. Steeneck, I wanted to follow up on
  

20   something Mr. Smith was talking about, and it -- just a
  

21   nuance, but as you were trying to explain to him, and to
  

22   all of us, because it's a complicated model, and we're
  

23   being schooled by you, so as you were trying to explain
  

24   that, you seemed to kind of go back to the table of the
  

25   commodity prices that the proposal of the Co-ops -- how
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 1   it influenced commodity prices was different than the
  

 2   Dairy Institute proposal and how it influences commodity
  

 3   prices.  And if I'm reading this correctly, in the Co-op
  

 4   Proposal where the results are in Exhibit 5, Table B3,
  

 5   it appears that on average, every -- all the commodity
  

 6   prices decrease by some amount relative to the baseline.
  

 7   Is that accurate?
  

 8        A.   Yes.  Yes.
  

 9        Q.   Okay.  Thank you.  And in the Dairy Institute
  

10   Proposal, which is on the same exhibit, Table B51, the
  

11   commodity prices for cheddar cheese and dry whey on
  

12   average increase relative to the baseline, and the
  

13   commodity prices for butter and nonfat dry milk decrease
  

14   relative to the baseline, and that decrease is
  

15   substantially larger than the decrease for those
  

16   commodities that we saw in the Co-op Proposal; is that
  

17   accurate?
  

18        A.   Yes.
  

19        Q.   Okay.  So what I -- what I want to ask about
  

20   is getting at this issue of what's happening under the
  

21   Dairy Institute Proposal that leads to higher cheese and
  

22   dry whey, which are -- which are commodities associated
  

23   with a Class III formula and Class III price, and the
  

24   changes in the butter powder, which are in the Class IV
  

25   price.  So -- and would I be right to conclude from
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 1   that, relative to the Co-op Proposal, there's something
  

 2   happening in the Dairy Institute Proposal that leads to
  

 3   a bigger volume increase nationally in the production of
  

 4   butter and nonfat dry milk and a smaller production
  

 5   nationally of cheese -- cheddar cheese and dry whey?
  

 6             JUDGE CLIFTON:  And for the record, please
  

 7   spell dry whey.
  

 8             MR. SCHIEK:  Okay.  Dry whey is two words.
  

 9   First word dry, d-r-y, second word, whey, w-h-e-y.
  

10             THE WITNESS:  You're going to have to bear
  

11   with me through this, but --
  

12   BY MR. SCHIEK:
  

13        Q.   Okay.
  

14        A.   We're going to start by looking at Table B61
  

15   for the Dairy Institute, and you can see the Class IV
  

16   price -- or the Class IV utilization nationally is
  

17   increasing, which is driving down the prices of the
  

18   nonfat dry milk and butter, and Class III utilization is
  

19   decreasing.  So if you look at the table above that,
  

20   B60, you're seeing decreases in Class I, II -- or Class
  

21   II, III, and IV in California across the board.  Much of
  

22   that is due to milk no longer being pooled.
  

23        Q.   Correct.
  

24        A.   So -- and that separation is not there between
  

25   the -- you know, the total effect.  So -- and then --
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 1        Q.   Can I just ask when you say the separation is
  

 2   not there --
  

 3        A.   The --
  

 4        Q.   -- in the total effect?
  

 5        A.   The separation between the milk not being
  

 6   pooled and what is going -- would have other -- if -- if
  

 7   the Dairy Institute had had inclusive pooling as under
  

 8   the current CDFA regulations, then milk wouldn't have
  

 9   been able to be milk not pooled.
  

10        Q.   Okay.
  

11        A.   So there's that effect, and then there's also
  

12   the effect due to price changes and formula changes and
  

13   everything else grouped in there.  So it's kind of like
  

14   our Class I utilization change in California yesterday
  

15   that not only due to the price change, but it's also due
  

16   to the milk now being pooled, so --
  

17        Q.   I'll let you finish, but I want to come back
  

18   to that so --
  

19        A.   Okay.  If you -- okay.  So then if you go to
  

20   Table 41 in Exhibit 6.
  

21        Q.   Thank you.  I got it.
  

22        A.   Great.  You can see in California that there's
  

23   a price ratio or a tradeoff, so as one price goes up,
  

24   the other price -- as the one price goes up compared to
  

25   the other price, milk is either going to move into 4a or
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 1   4b historically speaking.  And so due to the effects of
  

 2   there -- they are small effects in there from milk being
  

 3   allowed to pool, and then there's price formula effects,
  

 4   and all of the other effects of the Dairy Institute
  

 5   Proposal that are causing milk in California to have
  

 6   this price tradeoff.  So as one's going up due to all of
  

 7   the combination of the effects of the proposal, the
  

 8   other one is going down --
  

 9        Q.   Okay.
  

10        A.   -- that are pushing milk into that utilization
  

11   and vice versa, so they feed off of it.
  

12        Q.   So as I'm looking at Table 41 --
  

13        A.   Yes.
  

14        Q.   -- and I'm looking at the second equation --
  

15        A.   Yes.
  

16        Q.   -- which is the log of California Class 4a
  

17   total solids volume or use, right?
  

18        A.   It's utilization.
  

19        Q.   Utilization divided by the Class 2, California
  

20   2, that's Arabic 2, and then that is explained by the
  

21   intercept, a dummy variable from 1999 onward, and --
  

22        A.   Well --
  

23        Q.   -- and then the log of the nonfat dry milk
  

24   wholesale price index divided by the cheddar cheese
  

25   wholesale price index, and the estimate is positive.  So
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 1   what does that mean?  So if the nonfat dry milk price is
  

 2   higher than the cheddar price --
  

 3        A.   It increases more.
  

 4        Q.   -- we're going to have a higher utilization 4a
  

 5   relative to 2, right?
  

 6        A.   The relative to 2 in there is because it's --
  

 7   this entire section of 41 tables are estimated together
  

 8   as compositional regressions, so to the division of 2 --
  

 9   I don't want to get into the nitty-gritty of the math
  

10   unless you really, really want me to, but that is --
  

11   that is the -- the constraint -- constraining part of
  

12   the equation.
  

13        Q.   You explained that yesterday --
  

14        A.   Yes.
  

15        Q.   -- it's backing out from Class 1 and then
  

16   you're constraining it so that it can't -- can't end up
  

17   with more use than there is total production.
  

18        A.   Exactly, that's why that's in there.
  

19        Q.   All right.  So -- so we're getting back to,
  

20   then, the price effects of the Dairy Institute Proposal
  

21   being different than the --
  

22        A.   We are.
  

23        Q.   Okay.  And so the Dairy Institute Proposal has
  

24   lower prices for 4b, III, Federal Class III under the
  

25   formula in the Co-op Proposal; is that correct?
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 1        A.   Can you restate your question?
  

 2        Q.   Okay.
  

 3        A.   Sorry.
  

 4        Q.   So the price formulas in the two proposals are
  

 5   different for Class III and for Class IV?
  

 6        A.   They are.
  

 7        Q.   And is it fair to say the Class III proposal
  

 8   from Dairy Institute generates a lower price than the
  

 9   Class III formula for -- is that what -- I'm trying to
  

10   understand when you talk about price differences --
  

11        A.   Yes.
  

12        Q.   -- if that's what you're referring to.
  

13        A.   Yes.  It -- there are a lot of -- there are a
  

14   number of changes in the proposal, and all of them have
  

15   effects on the outcome, but the difference in the price
  

16   formulas would be what I would speculate would be the
  

17   difference that we're seeing.  I shouldn't speculate.
  

18        Q.   All right.  All right.  That's fine.
  

19             But your estimated analysis would show, then,
  

20   that with regard to that milk that's not in the pool,
  

21   that when the price of 4a is high relative to 4b, more
  

22   of that milk is going to end up in, a, butter powder
  

23   production?
  

24        A.   Yes.
  

25        Q.   And vice versa?
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 1        A.   Yes.
  

 2        Q.   Okay.  All right.  Thank you.  I understand
  

 3   now.
  

 4             Changing topics.
  

 5        A.   Great.
  

 6        Q.   Because I think we've exhausted that one.
  

 7             Just so -- I'm going to stay with that,
  

 8   actually, that page.  So that I can understand more
  

 9   about how the model components are put together and why
  

10   they're put together the way they are, I just wanted to
  

11   kind of go through a few questions, and I'm going to use
  

12   40 -- this Table 41 as my case to kind of understand how
  

13   the models work.
  

14             So in Exhibit 6, you have the compositional
  

15   regression equations, I guess those run from page 26 to
  

16   31, depending on the region.
  

17             So that data, the data in the explanatory
  

18   variables in term of the parameters you're estimating is
  

19   for what time frame again?  Is it 2000 forward?  Is it
  

20   1980 forward?  I'm trying to remember what you said
  

21   yesterday.
  

22        A.   For the compositional regressions where milk
  

23   is being classified or allocated, it's 2000 forward to
  

24   match with the change in order reform.
  

25        Q.   2004?
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 1        A.   2000 --
  

 2        Q.   Forward.
  

 3        A.   -- forward.
  

 4        Q.   Okay.
  

 5        A.   Sorry.
  

 6        Q.   So -- and it's annual data?
  

 7        A.   Yes.
  

 8        Q.   And so there are 14, 13, 14 observations?
  

 9        A.   Correct.
  

10        Q.   Okay.  I -- I notice that you have included a
  

11   couple of dummy variables.  Let's just look at the first
  

12   equation, but there's -- there's a dummy variable in
  

13   each one of these equations.  Can you tell me what those
  

14   were intending to represent or model?
  

15        A.   The dummy variables in the model represent a
  

16   number of things.  They can represent structural
  

17   changes.  They can represent plant closures.  They can
  

18   represent outliers.  So it's -- it's any number of
  

19   things.
  

20        Q.   Okay.
  

21        A.   Policy.
  

22        Q.   So you included them in the model as
  

23   explanatory variables because presumably you thought
  

24   they were important.  Is -- by including those
  

25   variables, are you -- does this -- in your view, does
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 1   that improve the performance of the model in some way
  

 2   versus leaving them out?
  

 3        A.   Yes.
  

 4        Q.   Okay.  So does it -- does it have an impact or
  

 5   might it have an impact on the ability to get really
  

 6   good estimates, accurate estimates of some of the other
  

 7   explanatory variables, like the main one here, which is
  

 8   the -- in the first equation, it's the frozen dairy
  

 9   products CPI over all of the dairy product CPI, and
  

10   you're estimating a parameter on that.  I'm assuming
  

11   when you put the dummies in there, your expectation is
  

12   that it will lead to a better estimate of all the
  

13   parameters; is that correct?
  

14        A.   Yes.
  

15        Q.   Actually, that leads me to another question on
  

16   that.  So in that same table, I notice that there's CPI
  

17   data used to represent the frozen and other dairy
  

18   product prices, and then in the 4b total solids
  

19   equation, there's also other dairy products CPI all.
  

20   There's no CPI information in the 4a.  I'm -- is there a
  

21   particular reason for that or just not available or --
  

22        A.   So the frozen dairy product CPI is proxy for
  

23   the frozen products price, and then divided by CPI all
  

24   to make it real or to not make it nominal.  In the case
  

25   below those, since they're a ratio of prices, there's --
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 1        Q.   Okay.  Good explanation.  And just for the
  

 2   record, CPI, the letter C, capital C, capital P, capital
  

 3   I, stands for Consumer Price Index; is that correct?
  

 4        A.   Correct.
  

 5        Q.   Thank you.
  

 6             JUDGE CLIFTON:  And 3b and 4a that you just
  

 7   referred to?
  

 8             MR. SCHIEK:  4b and 4a are Arabic numerals
  

 9   with the letter afterwards, small letter afterwards.
  

10             JUDGE CLIFTON:  I thought I heard 3b.  It was
  

11   only --
  

12             MR. SCHIEK:  If it was -- if I did, I
  

13   misspoke.
  

14             JUDGE CLIFTON:  All right.  So what you were
  

15   talking about, just for those of us who don't know
  

16   California, what is 4a and what is 4b?
  

17   BY MR. SCHIEK:
  

18        Q.   Probably be a good question for the witness to
  

19   answer it on the record.
  

20             Would it be correct to say that Class 1 in
  

21   California, with an Arabic 1, is roughly equivalent to
  

22   Class I with a Roman numeral in the federal orders?
  

23        A.   Roughly, yes.
  

24        Q.   Yeah, okay.  And in California Classes 2,
  

25   Arabic numeral, and Classes 3, Class 3, Arabic numeral,
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 1   are roughly equivalent taken together to federal order
  

 2   Class II, with a Roman numeral?
  

 3        A.   Yes.
  

 4        Q.   Okay.  And Class 4a in California, with an
  

 5   Arabic numeral, is roughly equivalent to federal order
  

 6   Class IV, with a Roman numeral?
  

 7        A.   Yes.
  

 8        Q.   Okay.  And lastly, Class 4b in California,
  

 9   with an Arabic numeral, is roughly equivalent to Class
  

10   III with a Roman numeral in the federal order system?
  

11        A.   Yes.
  

12        Q.   Okay.  So we got that on the record.
  

13        A.   There's also a table.
  

14        Q.   And there's also a table so it's on there.
  

15             JUDGE CLIFTON:  You know, next time -- and I
  

16   hope I get to do these often, they're my favorite kind
  

17   of hearing -- I'm going to start with an economist
  

18   talking to the economist.  It's very helpful.
  

19             MR. SCHIEK:  Okay.  You haven't heard it all
  

20   yet, so --
  

21   BY MR. SCHIEK:
  

22        Q.   Okay.  So thank you for the explanation on the
  

23   CPI.  That was very helpful.
  

24             I want to change topics a little bit again and
  

25   return to a point that Mr. Beshore brought up yesterday.
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 1   In particular, I want to ask about the question of
  

 2   statistical significance in estimates and estimated
  

 3   parameters in the model and what statistical
  

 4   significance means from a -- from a statistical basis.
  

 5             I -- I believe you noted yesterday that for
  

 6   the compositional regression for non-fluid milk use in
  

 7   California, so again looking at Table 41, Exhibit 6, you
  

 8   originally specified that Class 4a and Class 4b,
  

 9   California class equations, with an explanatory variable
  

10   parameter estimate that was a ratio of the wholesale
  

11   commodity price for that particular relevant commodity,
  

12   so let's say it's 4a, you're looking at a butter or
  

13   nonfat milk -- nonfat dry milk powder price, divide by
  

14   the corresponding class price, so it would be like 4a
  

15   class price, that -- so you -- you initially specified
  

16   it in that way.
  

17        A.   I also tried that for Class 3, Arabic numeral.
  

18        Q.   Okay.  And -- and I believe you said -- well,
  

19   you did incorporate that same concept in your -- the
  

20   non-fluid milk use estimations for some of the other
  

21   regions, like Order 30, for example, right?
  

22        A.   Yes.
  

23        Q.   But in the case of California, am I right that
  

24   you found the parameter estimate for that particular
  

25   variable ratio, the parameter estimate was not
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 1   significant; is that correct?
  

 2        A.   That is correct.
  

 3        Q.   Okay.  So I want to ask you a few questions as
  

 4   to why, I guess more generally an estimated parameter
  

 5   might be found to be not significant.  If that makes
  

 6   sense.  If you understand what I'm talking about.  If I
  

 7   said it correctly.
  

 8        A.   Yes, I understand --
  

 9        Q.   Okay.
  

10        A.   -- what you're saying.
  

11        Q.   Okay.  When we say a variable is statistically
  

12   insignificant, and this is from what you were talking
  

13   about yesterday, and I want to make sure I understand
  

14   it, is it correct to say that we mean that there is not
  

15   sufficient statistical evidence to reject a null
  

16   hypothesis that the estimated parameter actually has a
  

17   real -- in the real world has a value of zero?
  

18        A.   Yes.
  

19        Q.   Okay.  So -- so let's talk about more
  

20   generally, not specifically this equation, but in
  

21   general, is the reason an explanatory variable is found
  

22   to be insignificant in the statistical sense is because,
  

23   and I believe you had talked about this yesterday, that
  

24   the standard deviation, estimated standard deviation in
  

25   the model of that particular parameter estimate is large
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 1   or wide variance relative to the model estimate.  Is
  

 2   that appropriate?
  

 3        A.   I'm not sure I spoke exactly about that
  

 4   yesterday, but yes --
  

 5        Q.   Okay.
  

 6        A.   -- that is appropriate, what you just said.
  

 7        Q.   Okay.  So -- so we have a large variance on a
  

 8   particular parameter estimate relative to the actual
  

 9   value of the estimate, and that leads to a weak or
  

10   failure to reject in all hypotheses?
  

11        A.   Yes, so just because -- as I was saying
  

12   yesterday, and I -- I don't think I used the technical
  

13   terms because I realized I was maybe getting in over --
  

14   I didn't want to --
  

15        Q.   Okay.
  

16        A.   -- hurt people's -- didn't want to make it too
  

17   difficult, but there is two types of errors, Type I
  

18   error and Type II error.  And Type I error is where you
  

19   incorrectly reject the true null hypothesis, so you're
  

20   getting a false positive.  And a Type II error is where
  

21   you fail to reflect a false null hypothesis, and that's
  

22   a false negative.
  

23             So when we are looking for statistical
  

24   significance, we're not accepting a null hypothesis or
  

25   we're not accepting an alternative hypothesis.  We're
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 1   not saying yes, there's a -- you know, we're saying that
  

 2   we have enough statistical evidence when we say that we
  

 3   are going to reject a null hypothesis that we believe
  

 4   that there is an economic relationship here.
  

 5             But just because we cannot reject the null
  

 6   hypothesis, this doesn't necessarily mean that there
  

 7   isn't a relation.  And I think that's where you're going
  

 8   with this.
  

 9        Q.   You read my mind.
  

10        A.   And so -- but we want to minimize it, we're
  

11   going to minimize one of those errors, we don't want to
  

12   say there's a relationship where there isn't one.  We're
  

13   more inclined to say there isn't a relationship if there
  

14   could still possibly be one.  If we want to minimize one
  

15   of those errors, we want to minimize saying that there's
  

16   a relationship when there isn't.
  

17        Q.   So following up on that, if you were to --
  

18   again, this is a -- more of a hypothetical, but if -- if
  

19   you have a theoretical relationship that in a lot of
  

20   cases has been proven true in a lot of industries, and
  

21   you put that into a model that you estimate because you
  

22   think the theory should apply everywhere else -- you
  

23   know, it applies everywhere else, it should apply here,
  

24   and you don't find it to be statistically significant in
  

25   terms of being able to reject the null hypothesis.
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 1        A.   Yes.
  

 2        Q.   There could be a lot of reasons why that would
  

 3   be the case?
  

 4        A.   Yes, there could.
  

 5        Q.   One might be that not all the -- all the
  

 6   explanatory variables, the complete set of things that
  

 7   impact a dependent variable have been included in a
  

 8   model, that might be one of them, correct?
  

 9        A.   There could be many, many, many.
  

10        Q.   Okay.  And another might be you might not have
  

11   enough observations?
  

12        A.   Another could be the differences between the
  

13   California and the federal order systems --
  

14        Q.   Okay.
  

15        A.   -- so -- but the list is long as to why those
  

16   could be or couldn't be, and --
  

17        Q.   Okay.  Thank you.  I have no further
  

18   questions.
  

19             JUDGE CLIFTON:  Mr. Schiek, before you sit
  

20   down, you have a Ph.D.?
  

21             MR. SCHIEK:  I do.
  

22             JUDGE CLIFTON:  Yeah.
  

23             MR. SCHIEK:  I do, yes.
  

24             JUDGE CLIFTON:  I -- when you all come forward
  

25   and introduce yourselves, don't be bashful.  If you
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 1   should be referred to as Dr. Schiek, don't let me fail
  

 2   to do that.  So, Dr. Schiek, thank you.
  

 3             MR. SCHIEK:  Thank you.
  

 4             JUDGE CLIFTON:  Who else should -- oh, should
  

 5   we take a break?  That's intense.  It's 10:33.  Do you
  

 6   want about 15 minutes?  Yes.  Okay.  Please come back at
  

 7   10:47 -- 10:48.  10:48.
  

 8             (Whereupon a break was taken.)
  

 9             JUDGE CLIFTON:  All right.  This is Judge
  

10   Clifton.  We can go back on record.  It's now 10:50 in
  

11   the morning.
  

12             Just a comment about Mr. Hill's microphone.
  

13   His microphone is turned off when he's not using it, as
  

14   is mine, and this eliminates feedback that would
  

15   interfere with the spoken word from the mics that are in
  

16   operation, so there's a good reason why we should alert
  

17   the sound man that we are going to be using our mic,
  

18   which we can do by saying, "This is Brian Hill" or "This
  

19   is Judge Clifton."  Let him get it turned on, and then
  

20   start again.
  

21             All right.  Ms. Steeneck, before I ask if
  

22   anyone else has questions for you, do you have anything
  

23   in addition that you'd like to bring up from yesterday
  

24   or today so far?
  

25             THE WITNESS:  Yes.  I would like to respond to
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 1   Chip English on some clarification.
  

 2             So I looked at the out-of-state milk data
  

 3   that's entered in California in its aggregate that I
  

 4   received, and the data does not include that plant data
  

 5   in Nevada, so it has not been aggregated into that --
  

 6   that number, it is only bulk milk that's coming into a
  

 7   California plant.  So -- and that data, since it's for
  

 8   only a small number of plants, is proprietary and cannot
  

 9   be included.
  

10             JUDGE CLIFTON:  Mr. English, do you want to
  

11   ask any follow-up questions?
  

12             MR. ENGLISH:  You had to offer.  Chip English.
  

13                       CROSS-EXAMINATION
  

14   BY MR. ENGLISH:
  

15        Q.   Just to connect A and B -- is the mic on?
  

16   Hello.  Sorry.  Chip English.
  

17             Just to connect dots A and B, you said the
  

18   milk is not included from the plant coming in from
  

19   Nevada.  If there is milk coming in from a plant other
  

20   than Nevada, since you said it only includes bulk milk,
  

21   I conclude that it also doesn't include any other milk
  

22   coming in from other locations other than the particular
  

23   plant in Nevada; is that correct?
  

24        A.   It doesn't include any milk that would be
  

25   coming in from out of state that was processed in a
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 1   plant out of state.
  

 2             MR. ENGLISH:  Thank you.
  

 3             JUDGE CLIFTON:  Who else has questions for
  

 4   Ms. Steeneck?
  

 5                       CROSS-EXAMINATION
  

 6   BY MR. BESHORE:
  

 7        Q.   Marvin Beshore, I have just one simple
  

 8   informational question, I think.
  

 9             On the tables on -- on the Exhibit 6, and
  

10   I'm -- just happened to be on page 31, which is Table 41
  

11   and 42.
  

12        A.   42.  Sorry.
  

13        Q.   It's okay.  In a number of those equations,
  

14   the phrase "wholesale price index" is used, "cheddar
  

15   cheese wholesale price index, nonfat dry milk wholesale
  

16   price index."   What -- what data set does that -- does
  

17   that refer to?
  

18        A.   So we -- in the model, for example, in --
  

19   let's just flip back a page and look at Order 33, Table
  

20   37.  We were using the Class III price, which is a per
  

21   hundredweight price versus a per pound price, and so to
  

22   equalize or level the playing field in the price
  

23   changes, we took a price index of the two prices.  So
  

24   where -- I can't remember what year we said is the base
  

25   year, I want to say it was 2000, but don't hold me to
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 1   that, but it's the base year of a hundred price index.
  

 2        Q.   So what set on Table 37, "cheddar cheese
  

 3   wholesale price index," what cheddar cheese information,
  

 4   wholesale price information was used to generated that
  

 5   index?
  

 6        A.   The AMS, previously NASS, weekly was then
  

 7   converted into monthly and then averaged annually.
  

 8        Q.   Yes.  Okay.  Thank you very much.
  

 9             And that would be the same for nonfat dry
  

10   milk --
  

11        A.   Yes.
  

12        Q.   -- or butter in here?  Thank you.
  

13             JUDGE CLIFTON:  When you say previous -- this
  

14   is Judge Clifton.  When you say previously NASS, does it
  

15   have a new name?
  

16             THE WITNESS:  No, previously NASS reported the
  

17   prices, and then in I want to say 2012 we took it over
  

18   over at AMS reporting the prices.
  

19             JUDGE CLIFTON:  Thank you.
  

20             Who else has questions for Ms. Steeneck?
  

21             MR. VETNE:  John Vetne for Hilmar Cheese.
  

22                       CROSS-EXAMINATION
  

23   BY MR. VETNE:
  

24        Q.   I'm in the same position I was yesterday.  I'm
  

25   the fourth-grader attending a college class so I'm
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 1   trying to understand here.
  

 2             My questions were stimulated by your dialogue
  

 3   with Bill Schiek.  I think you were referring to Table
  

 4   B60 which is the last page of Exhibit 5 and comparing
  

 5   that to B12, both of which refer to class utilization
  

 6   changes in California under the Proposals 1 and 2.
  

 7             Look at B60 first.  I just want to make sure
  

 8   my understanding is correct so I can process it as we go
  

 9   along.  Under the Dairy Institute Proposal, Class III
  

10   utilization goes down; it does not do so under Table B12
  

11   under the Cooperative Proposal.  My understanding was --
  

12   I'm looking for an affirmation as to whether my
  

13   understanding is correct -- is that the volume of Class
  

14   III close down in Table B60 in substantial part, maybe
  

15   totally, but in substantial part because the Dairy
  

16   Institute Proposal allows depooling; is that correct?
  

17        A.   Yes, it allows milk not pooled.
  

18        Q.   Okay.  So the volume, million pounds volume of
  

19   Class III in the estimated California pool under the
  

20   Dairy Institute Proposal goes down, correct?
  

21        A.   Yes.
  

22        Q.   Which does not mean that the volume of milk
  

23   used to produce cheese products in California also goes
  

24   down; is that correct?
  

25        A.   It does not imply that, no.
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 1        Q.   Okay.
  

 2        A.   But that difference or separation between the
  

 3   two, it's not separated --
  

 4        Q.   Okay.
  

 5        A.   -- here.
  

 6        Q.   For other tables of the -- of Exhibit 5, you
  

 7   referred to volumes not captured in a specific pool as
  

 8   moving to unregulated milk.  Would that also be true
  

 9   here?
  

10        A.   Yes, this milk would move to the unregulated
  

11   pool.
  

12        Q.   So the -- the model as described in Exhibit 6,
  

13   which shows a map, various geographical areas including
  

14   Unregulated West, which we identified as Montana and
  

15   Wyoming, is it basically in that pool that this
  

16   unregulated milk shifts to?
  

17        A.   So the unregulated pool on this classification
  

18   policy level of the model is very abstract, it does not
  

19   necessarily limit it to a location.  It is the milk that
  

20   is in the Unregulated West, there's also the milk in the
  

21   Former Western, you know, that isn't been pooled on one
  

22   of the federal orders.  It's Grade B milk.  It's all
  

23   sorts of milk that is not pooled across the country.  So
  

24   all of the milk across the country that is not regulated
  

25   is put into that pool.
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 1        Q.   Okay.  So for that -- for all of the other
  

 2   pools, say Figure 1, Regional Supply Areas, there is a
  

 3   geographic connection as shown on the map, the milk, the
  

 4   milk that's received, the milk that's put into class,
  

 5   but for unregulated, it's not so much geography as some
  

 6   other characteristic?
  

 7        A.   So I want to be sure and clarify something.
  

 8   The map on page 2 of Exhibit 6?  6.
  

 9        Q.   Yes.
  

10        A.   Shows the milk production region level or the
  

11   farm level, and then there's the classification policy
  

12   level where we're looking at the orders and pools, which
  

13   you can see on page three.  And those are based on the
  

14   federal orders, the actual boundaries of the federal
  

15   orders and the actual boundary on California, which is
  

16   not on this map, but it's obviously the state
  

17   boundaries.  And then all of the areas that aren't
  

18   covered by the federal areas, that don't have milk
  

19   pooling on the federal orders or on California would be
  

20   in that unregulated abstract pool that we're discussing.
  

21        Q.   Okay.  And would that also carry over to Table
  

22   B61, National Class Utilization Changes under the Dairy
  

23   Institute Proposal, would that like Table B60 limit
  

24   Class III milk to milk that is actually pooled in a
  

25   regulated system under the estimates?
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 1        A.   No.  So an assumption is made in the model
  

 2   that the unregulated milk, first there are three
  

 3   separate fluid demand equations that are regionally
  

 4   based, and when I say regionally based, I mean actually
  

 5   on a geographic region, that estimate fluid demand for
  

 6   the unregulated that takes it off the top of the pool
  

 7   and it's summed up for Class I utilization.  And then
  

 8   the remaining Class II, III, and IV, Roman numerals, are
  

 9   assumed to have a similar class breakdown to the rest of
  

10   the country for the purpose of being able to derive a
  

11   class -- a supply for the products across the entire
  

12   nation.
  

13        Q.   Okay.  So my current understanding, then, is
  

14   that Table B61, Class III, for example, includes all of
  

15   the nation's milk production used -- used to produce
  

16   cheese, whether it's regulated by a federal, state, or
  

17   no marketing order at all?
  

18        A.   That is correct.
  

19        Q.   And so whatever has been depooled in Table B60
  

20   would be recaptured in Table B61?
  

21        A.   The -- anything that has been depooled in
  

22   Table 60 would be recaptured in the unregulated pool.
  

23        Q.   Which is part of Table B61?
  

24        A.   Correct.
  

25        Q.   Okay.  Now, I'm way out of my element, which
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 1   is why I'm asking the question.  You asked -- you talked
  

 2   a lot with Bill Schiek about Table -- Exhibit 60 --
  

 3   Exhibit 6, Table 41, page 31.  I don't know how to read
  

 4   this, but you -- you made a comment in referring to the
  

 5   columns in Table 41 that tell you and tell Bill Schiek
  

 6   as one goes up the other one goes down.  Do you recall
  

 7   that?
  

 8        A.   Yes.
  

 9        Q.   Okay.  Is that the column that shows
  

10   "Estimate"?
  

11        A.   It is --
  

12        Q.   Which column do I look at at least to
  

13   determine direction that something is going up and
  

14   something is going down?
  

15        A.   Okay.  So "Estimate," what you're looking at
  

16   is, for example, is let's say California Class 4a, that
  

17   one.
  

18        Q.   Yes.
  

19        A.   If you're looking at .7311 is the estimate,
  

20   which is positive.  So what we're saying is as the
  

21   nonfat -- sorry.  As the nonfat dry milk price goes up
  

22   compared to the cheddar cheese price, we would expect
  

23   more milk to go into Class 4a relative to Class 2.
  

24        Q.   So -- okay.  So looking here, then, the nonfat
  

25   dry milk price goes up .73, cheddar cheese .05 or .06,
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 1   so nonfat dry milk is higher, therefore you would expect
  

 2   milk to move to nonfat dry milk use?
  

 3        A.   If the price of nonfat dry milk goes up higher
  

 4   than cheddar cheese, then you'd expect more milk to move
  

 5   into Class --
  

 6        Q.   And -- and this --
  

 7        A.   -- 4b.
  

 8        Q.   -- indicates --
  

 9        A.   Or 4a.
  

10        Q.   -- indicates that relationship one is higher
  

11   than the other, so you would see that movement?
  

12        A.   It's a price ratio.
  

13        Q.   And the price here for 4a is higher, is that
  

14   right, the ratio?  Do you show one moving up relative to
  

15   the other?
  

16        A.   So if you see -- show one moving up relative
  

17   to -- if you show nonfat dry milk moving up more than
  

18   cheddar cheese, then more milk will go into nonfat dry
  

19   milk or in this case Class 4a.
  

20        Q.   And what numbers do I look at to determine
  

21   that that has happened here?
  

22        A.   The .7311.
  

23        Q.   Relative to --
  

24        A.   There's only one coefficient on that.
  

25        Q.   Okay.  And is there a cheddar cheese
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 1   coefficient?
  

 2        A.   So if you look at California Class 4b, total
  

 3   solids, and you looked at the cheddar cheese wholesale
  

 4   price over the nonfat dry milk wholesale price, you can
  

 5   see the .0592.
  

 6        Q.   Right.  And what do those two numbers compare
  

 7   one to the other, what does that tell you?  Anything
  

 8   about directional market behavior?
  

 9        A.   It tells you that more milk will move into
  

10   nonfat dry milk as the nonfat dry milk moves up compared
  

11   to the cheddar cheese wholesale price because it is a
  

12   larger positive than the positive effect of the cheddar
  

13   cheese price moving up into the nonfat dry milk.
  

14        Q.   Okay.
  

15        A.   Does that --
  

16        Q.   That's -- that's sort of what I thought.
  

17        A.   Is that what you're asking?
  

18        Q.   Thank you.
  

19             Then I have a question.  So as a general
  

20   matter -- matter, if Class III price is higher than the
  

21   Class IV price, Roman numerals, federal system, you
  

22   would expect milk to move into cheese-making, correct?
  

23        A.   Yes.
  

24        Q.   Okay.  And the same would be true in
  

25   California, Arabic numeral, if 4b price were higher than
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 1   the 4a price, you would expect milk production to move
  

 2   to 4b?
  

 3        A.   Yes, but these are relative changes in their
  

 4   prices.
  

 5        Q.   Okay.  Now, let me posit this scenario to you:
  

 6   Assuming a period of time in which there is a high price
  

 7   for milk used to produce cheese, which is federal class
  

 8   III, California 4b.
  

 9        A.   I'm sorry, can --
  

10        Q.   Assuming that there is a period of time in
  

11   which there is a high regulated price for milk used to
  

12   produce cheese.
  

13        A.   Okay.
  

14        Q.   Okay?
  

15        A.   So higher Class III price.
  

16        Q.   Higher Class III price, so let's just talk
  

17   about that.  Substantially higher than Federal Class IV,
  

18   but the Class III price achieves that high level
  

19   significantly because of a whey pricing factor that most
  

20   buyers of milk to make cheese don't make in their plant,
  

21   and if they receive milk, they will make cheese at a
  

22   loss, and therefore they make business decisions not to
  

23   accept more cheese because every hundredweight they
  

24   receive is going to cost them money.  Let's say that
  

25   happened, would that be reflected in your model?
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 1        A.   I'm going to need you to repeat the question
  

 2   so I can give it plenty of consideration.
  

 3        Q.   Okay.  Here's --
  

 4        A.   So I can write it down.
  

 5        Q.   Here's -- here's the scenario.  If for a
  

 6   period of time a significantly high -- there was a
  

 7   significantly higher Class III price than Class IV,
  

 8   ordinarily your model would move milk to Class III, but
  

 9   if for that period of time the Class III price was high
  

10   because of a high whey value assigned to the Class III
  

11   formula, and buyers of milk to make cheese do not make
  

12   whey product but made something else which caused the
  

13   milk to be too costly for them because they wouldn't
  

14   recover their manufacturing costs and therefore rejected
  

15   milk to make cheese, would the model capture that market
  

16   practice?
  

17        A.   So I first want to clarify something in Table
  

18   41.
  

19        Q.   Okay.
  

20        A.   It's -- the price changes relative to each
  

21   other, so let's say hypothetically the Class III price
  

22   is a lot higher than the Class IV price, but let's say
  

23   the Class IV price starts to come up a little bit.
  

24   Okay?  Then that's a relative movement compared to the
  

25   Class III price, Class III price remains unchanged.
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 1   Then more milk would start to move into Class IV.  So
  

 2   even if they're substantially different, if that Class
  

 3   IV, or in this case the nonfat dry milk is increasing
  

 4   versus the cheddar cheese price that's staying the same,
  

 5   that's still going to drive more milk in the 4a.  Okay?
  

 6   I just want to clarify.
  

 7        Q.   That makes a lot of sense to me.  Thank you.
  

 8        A.   Okay.  That being said, so what is in the
  

 9   model is as a Class III price goes up, the production of
  

10   cheese goes up, and then because the production of
  

11   cheese is going up without a change in demand, the
  

12   cheese price would go down, which would then lower the
  

13   Class III, so that is the loop that is built into the
  

14   model.
  

15             In some orders, the dry whey price is a factor
  

16   in driving the Class III utilization, and in other
  

17   orders or pools it is not.
  

18        Q.   What is there about some markets that would
  

19   drive it in some markets and not drive it in others?
  

20        A.   This goes back to our statistical significance
  

21   conversation that we've been having where we found a
  

22   statistically significant historic relationship between
  

23   those dry whey prices over the Class III prices and
  

24   where we did not.
  

25        Q.   Just -- just as --
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 1        A.   But that doesn't necessarily mean it is not a
  

 2   factor.
  

 3        Q.   Just -- just in a plain, simple English basis,
  

 4   you would agree with me that a manufacturer of anything
  

 5   that cannot recover costs is not going to stay in
  

 6   business long?  Rational just economic decision is to
  

 7   stop doing what makes you lose money, correct?
  

 8        A.   If you are on a very basic level.  There are a
  

 9   lots of economic factors that -- you know, I've heard
  

10   people run businesses at losses and things, but for the
  

11   most part, economic theory says, you know, if you're not
  

12   making any money, you're not going to stay in business.
  

13        Q.   In fact, the whole model is -- is -- reflects
  

14   rational economic decision-making in the aggregate of
  

15   producers and processors.  As producers make more money,
  

16   prices go up, produce more milk, prices go down, you
  

17   know, you're not going to last, correct?
  

18        A.   Correct.
  

19        Q.   And when you talk about in some markets whey
  

20   dependent, some markets not, would that -- would it be
  

21   correct to say that in some markets where milk to make
  

22   cheese would not be rejected as much, it would be those
  

23   markets in which cheese makers use the whey products
  

24   that drive the regulated price, whereas in other markets
  

25   maybe they use something else and don't recover those
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 1   whey costs?  Would that be one distinction between
  

 2   markets where it's a factor and markets where it's not?
  

 3        A.   I can't speculate on that.
  

 4        Q.   Thank you.
  

 5             JUDGE CLIFTON:  Lawyers have all -- this is
  

 6   Judge Clifton.  Lawyers have lots of different ways of
  

 7   making their point.
  

 8             All right.  What other questions do we have of
  

 9   Ms. Steeneck?
  

10             Mr. Hill.
  

11             MR. HILL:  Brian Hill.
  

12                     REDIRECT EXAMINATION
  

13   BY MR. HILL:
  

14        Q.   Ms. Steeneck, do you recall yesterday being
  

15   asked about California milk production either projected
  

16   or actual for the years 2013 through 2016?
  

17        A.   Yes.
  

18             MR. HILL:  Your Honor, I would like to mark a
  

19   document as Exhibit Number 7.
  

20             (Whereupon Exhibit 7 was marked for
  

21             identification.)
  

22             MR. HILL:  The document is entitled California
  

23   Milk Production from the USDA Agricultural Marketing
  

24   Service Dairy Program Regional Economic Baseline.
  

25             Does the witness have a copy of this?
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 1             THE WITNESS:  Yes.
  

 2   BY MR. HILL:
  

 3        Q.   And do you recognize this document?  What is
  

 4   it?  Can you tell us?
  

 5             JUDGE CLIFTON:  Just -- just a moment, Mr.
  

 6   Hill.  We're getting copies distributed so --
  

 7             MR. HILL:  Okay, I'll wait.
  

 8             JUDGE CLIFTON:  -- we'll hold on, then
  

 9   everyone can look.
  

10             Raise your hand if you want a copy of Exhibit
  

11   7 and don't have one yet.
  

12             Mr. Hill, you may proceed.
  

13   BY MR. HILL:
  

14        Q.   So, Ms. Steeneck, can you in your own words
  

15   tell us what this document shows?
  

16        A.   This document shows the California milk
  

17   production from 2014 to 2016 in billions of pounds for
  

18   the baseline that we set for the benchmark estimates
  

19   between '13 in an actual, and 2014 through 2016 are
  

20   projected.
  

21        Q.   And did you prepare this document?
  

22        A.   Yes.
  

23        Q.   And did you prepare it in answer to the
  

24   questions that were asked of you yesterday about this
  

25   topic?
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 1        A.   Yes.
  

 2             MR. HILL:  If there are no issues with this
  

 3   document, no objections, I would like to enter it into
  

 4   the record as Exhibit Number 7.
  

 5             JUDGE CLIFTON:  First of all -- this is Judge
  

 6   -- this is Judge Clifton.
  

 7             First of all, I thank you for the work that
  

 8   went into it.  This is wonderful that you were able to
  

 9   produce this today.
  

10             Who would like to ask questions of
  

11   Ms. Steeneck before you determine whether you have any
  

12   objection to it being admitted into evidence?  There is
  

13   no one.
  

14             Is there any objection to the admission into
  

15   evidence of Exhibit 7.  There is none.
  

16             Exhibit 7 is admitted into evidence.
  

17             (Whereupon Exhibit 7 was admitted
  

18             into evidence.)
  

19             JUDGE CLIFTON:  Who would like to ask
  

20   questions of this witness now that you have this
  

21   additional information?
  

22             MR. ENGLISH:  Chip English.  It had to be
  

23   lower.
  

24   ///
  

25   ///
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 1                      RECROSS-EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3        Q.   Thank you very much.  I think you had a couple
  

 4   requests, but obviously one of them was mine, so I -- I
  

 5   appreciate it.  I do note, and I think I know the
  

 6   answer, but first let me just -- you didn't provide 2017
  

 7   through 2024, correct?
  

 8        A.   That is correct.
  

 9        Q.   Okay.  But would it be true that what one can
  

10   do is go, for instance, to Table B5, which is the milk
  

11   production changes in the Co-operative Proposal, and for
  

12   2017, the change is 0.32 billion pounds.
  

13        A.   I have not got to that table yet.
  

14        Q.   I'm sorry.
  

15        A.   Go ahead.
  

16        Q.   So if I took the column for 2017 for
  

17   California milk production in Table B5 on page 27, and
  

18   that number is 0.32 in a positive direction, if I added
  

19   that to 50.9, the 2017 for what the number -- model used
  

20   or came up with the number for the Co-op Proposal, would
  

21   that give me the -- what that did with the system?
  

22        A.   No.
  

23        Q.   No, it would not.
  

24        A.   So looking at .32, that would be in addition
  

25   to the 2017 number that is not listed.
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 1        Q.   I thought the 2017 -- so what -- so you're
  

 2   saying we're missing a number still, or missing a year?
  

 3        A.   It was my understanding that we were requested
  

 4   to provide 2013 through 2016.
  

 5             JUDGE CLIFTON:  That's correct, but --
  

 6             MR. ENGLISH:  It may have have been the
  

 7   lawyers thought that that meant that you got to 2017.
  

 8   No, it's not?
  

 9             JUDGE CLIFTON:  No.
  

10             MR. BESHORE:  This is what I asked for.
  

11             MR. ENGLISH:  Okay.
  

12             JUDGE CLIFTON:  Yeah.  But while you're
  

13   talking about this, Ms. Steeneck, when you -- when you
  

14   look at this Table B5, and you look at California milk
  

15   production, and you find the 0.32 change shown in 2017,
  

16   that's a change from what?
  

17             THE WITNESS:  The 2017 baseline number for
  

18   California milk production.
  

19             JUDGE CLIFTON:  Okay.
  

20             Go ahead, Mr. English.
  

21             MR. ENGLISH:  So I believe my request was
  

22   actually for the full range, so it would have included
  

23   2017, and maybe that just got lost in the translation
  

24   and everything.
  

25             JUDGE CLIFTON:  I never heard that request.
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 1   So let's assume that's what you want, you are requesting
  

 2   it?
  

 3             MR. ENGLISH:  Yes.
  

 4             JUDGE CLIFTON:  Is it -- is it -- is
  

 5   it already available in what we have, Ms. Steeneck?
  

 6             THE WITNESS:  No, that is not in what is
  

 7   already available in Exhibit 5.
  

 8   BY MR. ENGLISH:
  

 9        Q.   And I apologize if my request was
  

10   inarticulate.  I thought the way I phrased it actually
  

11   was to be inclusive all the way through 2024, which
  

12   would have necessarily been 2017, but I may very well
  

13   have been inarticulate about it, so let me --
  

14             I'm trying to minimize the burden of requests,
  

15   so if we had one more column for 2017 --
  

16        A.   Yes.
  

17        Q.   -- could one then do what I just tried to do,
  

18   which was add --
  

19        A.   Exactly.
  

20        Q.   And for any of the proposals, I could do that
  

21   and we could create a chart for ourselves?
  

22        A.   So hypothetically let's say 50.90 was for
  

23   2017, then you would add .32 for the production.
  

24        Q.   Okay.  And then -- and then for the next year,
  

25   I would add another 0.41?  Or is it -- is 0.41 added to
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 1   the 2017 number only?
  

 2        A.   So each -- each number that you're seeing
  

 3   here, the .2 -- or .32 is for 2017, .41 is for 2018.  So
  

 4   those are the -- that's the additional amount of milk
  

 5   production that there would be, the change away from the
  

 6   baseline than there was so --
  

 7        Q.   So --
  

 8        A.   For that year.
  

 9        Q.   So going back to my question:  Assuming for a
  

10   moment that we had 2017, it was -- what number did you
  

11   assume?
  

12        A.   I assumed the 2016.
  

13        Q.   Okay.  So if you assume the 2016 number
  

14   actually is the 2017 number, you agree with me that then
  

15   you could add .32 to get the 2018 number?
  

16        A.   No, no, no, no, no.  To get to the 2017
  

17   number.  So -- so what we do with the model is we say
  

18   this is the baseline number.  Okay.  And as you
  

19   mentioned yesterday, these are relative changes away
  

20   from the baseline.  So we make all of the adjustments
  

21   asked in the proposal, and then we say, okay, what's the
  

22   number now, so -- let me see.  If we add .32 to 50.9,
  

23   whatever that number is is what would have been the
  

24   result of the Cooperative -- Cooperative Proposal's 2017
  

25   number.
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 1        Q.   Okay.
  

 2        A.   So that's the difference between the baseline
  

 3   and the proposal.
  

 4        Q.   Okay.
  

 5        A.   For 2017 only.
  

 6        Q.   Okay.  Assuming again that the baseline for
  

 7   2017 were 50.9, what would you do for 2018?
  

 8        A.   There would be a different baseline number for
  

 9   2018 that would have been projected by the formulas and
  

10   set as the baseline number.
  

11        Q.   Okay --
  

12        A.   And then the proposals are --
  

13        Q.   Okay.  I'm getting it now.  I think that's why
  

14   I think yesterday, whether inarticulate or whatever, I
  

15   was asking for the baseline for 2017, 2018, 2019, 2020,
  

16   2021, '22, '23, '24.  So the baseline numbers, so that
  

17   we could look at what the change applies to.  And I -- I
  

18   either repeat the request or I make the request now if
  

19   somehow I didn't make it yesterday.
  

20        A.   They -- they -- they are good.  Yes.
  

21        Q.   Okay.  Thank you.
  

22             Now, as long as I'm up, and I want to go back
  

23   sort of maybe to the very beginning of all of this,
  

24   which is the projected number for 2014 --
  

25        A.   Yes.
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 1        Q.   -- is higher than what turned out to be the
  

 2   actual, correct?
  

 3        A.   That is correct.
  

 4        Q.   But for purposes of comparing the impacts of
  

 5   the various proposals, that's irrelevant because you're
  

 6   using the same baseline, correct?
  

 7        A.   Yes.
  

 8        Q.   Thank you.
  

 9             JUDGE CLIFTON:  Who else has questions -- this
  

10   is Judge Clifton.
  

11             Who else has questions for Ms. Steeneck now?
  

12                      RECROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14        Q.   Thank you for providing this information,
  

15   Ms. Steeneck.
  

16             So in -- with respect to Mr. English's last --
  

17   last question, if you assume that -- well, we know that
  

18   actual production in California in 2014 was less than
  

19   the baseline projected amount here.  It was 42.4, I
  

20   believe, versus 44.8 projected.  And we know that
  

21   production in California in 2015 has actually declined
  

22   year over year from 2014 so that, you know, the -- the
  

23   actual production out there is much different than the
  

24   baseline projections going into -- going into the model.
  

25   Is it your testimony that that makes no difference
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 1   whatsoever with respect to the relative outcomes of the
  

 2   model one proposal versus the other?
  

 3        A.   The baseline sets a base -- a benchmark, and
  

 4   so then when you make the changes of the various models,
  

 5   you're looking at the changes, the relative changes from
  

 6   that, so -- I would say yes, that's my -- the
  

 7   conclusion.
  

 8        Q.   Well, intuitively to a layperson,
  

 9   non-econometrician, okay, it would seem to me that in a
  

10   regional model projected out over time, if the relative
  

11   production in one region such as California was less
  

12   than -- in actuality was less in relation to another
  

13   region, say the Upper Midwest, than the baseline
  

14   projected, and you've got this regional interacting
  

15   model, intuitively, I would think that those differences
  

16   in relative production would have some impact on how the
  

17   model works over time.  Is that intuition incorrect in
  

18   the econometrics?
  

19        A.   In a model where we are using the most current
  

20   data that we have when we projected it, which we stay --
  

21   we maintain or have the consistent projections with the
  

22   USDA agricultural projection forecasting period.
  

23        Q.   Right, I understand that.
  

24        A.   That is the policy that we use and the way we
  

25   do the policy impact analysis.
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 1        Q.   Okay.  You use the best information that's
  

 2   available to you at the time, I understand that.  I'm --
  

 3   and I -- I don't have any question about that at all.
  

 4   My question is more along the lines of some of you were
  

 5   asked -- earlier were asked by Dr. Schiek or Mr. Smith,
  

 6   that in terms of theory, if you've got -- if you have
  

 7   different, you know, production relationships -- if you
  

 8   had a baseline that had different production
  

 9   relationships in the regions, wouldn't it tend to
  

10   generate different impacts?
  

11        A.   How the model would change if I had 2014
  

12   actual data in there versus how it is set up from -- and
  

13   projecting with only data to 2013, which is the current
  

14   department standard, I can't speculate on how things
  

15   would change.
  

16        Q.   Okay.  And you don't have any -- I'm not
  

17   asking you to speculate, but to use your professional
  

18   expertise and judgment, which you have demonstrated to
  

19   be very knowledgeable and quite, you know, capable in
  

20   the field, you don't have any -- any real judgment about
  

21   that?
  

22        A.   I don't, I don't want to speculate on that.
  

23        Q.   Okay.  Thank you.
  

24             MR. SCHIEK:  Oops, did I just disconnect your
  

25   power cord?
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 1             Bill Schiek, Dairy Institute California.
  

 2                      RECROSS-EXAMINATION
  

 3   BY MR. SCHIEK:
  

 4        Q.   Ms. Steeneck, I just want to make sure I
  

 5   understand the role of the baseline analysis in doing
  

 6   policy analysis, so I had a couple questions about that.
  

 7             So when you -- when you estimate baseline,
  

 8   you're estimating, you're projecting based on your
  

 9   history of the data that you use to estimate all the
  

10   equation parameters; is that right?
  

11        A.   Yes.
  

12        Q.   Okay.  So -- and you don't know the future --
  

13        A.   No.
  

14        Q.   -- so you can't predict what might happen
  

15   to -- you know, there could be a drought in Wisconsin or
  

16   a freeze in Minnesota that destroys the alfalfa crops
  

17   and milk per cow kind of goes down, that's not something
  

18   you're trying to do, you're not trying to see into the
  

19   future with this analysis really?
  

20        A.   No.
  

21        Q.   Okay.
  

22        A.   So as I stated in my testimony, we use
  

23   historic weather patterns so what we've historically
  

24   seen.  If a drought happens in 2018, I don't try to work
  

25   off that.
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 1        Q.   Right.  So in terms of going forward, you're
  

 2   being kind of internally consistent with the model with
  

 3   respect to the past, with respect to what's been
  

 4   observed historically?
  

 5        A.   Yes.
  

 6        Q.   Okay.  So then is it fair to say that when you
  

 7   establish a baseline and then you look at the impacts of
  

 8   different policies relative to that baseline, you are
  

 9   making a statement about the impact of the policy with
  

10   or without, in other words, with the policy in place
  

11   versus without the policy in place, as opposed to sort
  

12   of a before and after where you're -- you're saying this
  

13   is what happened before and this is what's going to
  

14   happen after?  Is that -- is that accurate or am I
  

15   muddling the question too much?
  

16        A.   I -- I think I understand what you're asking.
  

17   So the baseline looks at current policy and what we
  

18   forecast under the current policy, and then the changes
  

19   away from the baseline show what we forecast if that
  

20   policy were to take place.
  

21        Q.   Uh-huh.
  

22        A.   Or that policy change were to take place.
  

23        Q.   Okay.  So using the data that you've used up
  

24   to the point it was available and then projecting
  

25   forward, you are in a sense doing the -- the -- making
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 1   the best estimate of the policy impact that you can make
  

 2   with the known data?
  

 3        A.   Correct.
  

 4        Q.   Okay.  Thank you.
  

 5             JUDGE CLIFTON:  Are there other questions now
  

 6   of Ms. Steeneck?
  

 7             Ms. Steeneck, are you planning to be available
  

 8   here all week?
  

 9             THE WITNESS:  I will be here until Friday.
  

10             JUDGE CLIFTON:  Including Friday?
  

11             THE WITNESS:  Yes.
  

12             JUDGE CLIFTON:  All right.  Do -- do you have
  

13   any idea of whether the additional data requested by
  

14   Mr. English could be available for you to testify about
  

15   before you go?
  

16             THE WITNESS:  Yes.
  

17             JUDGE CLIFTON:  And your idea is yes, you can
  

18   do it?
  

19             THE WITNESS:  Yes, I can do it.  Sorry.
  

20             JUDGE CLIFTON:  Okay.  That's great.
  

21             All right.  Then if there are no other
  

22   questions for Ms. Steeneck now, we will expect to recall
  

23   her before she leaves this week.  And I see no other
  

24   questions now.
  

25             Ms. Steeneck, you've been amazing.  Extremely
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 1   complex, difficult information, and I appreciate the way
  

 2   you've answered the questions.  You've done an excellent
  

 3   job of educating us all, I believe.
  

 4             THE WITNESS:  Thank you.
  

 5             JUDGE CLIFTON:  Thank you.  And you may step
  

 6   down.
  

 7             All right.  Shall we go -- well, let me find
  

 8   out first if there are any producers, any dairy farmers
  

 9   who have arrived who would like to testify before we
  

10   take the next USDA witness.
  

11             There being none, Mr. Hill, do you need a
  

12   little break before the next witness or are you ready to
  

13   go?
  

14             MR. HILL:  Can I have one moment, Your Honor?
  

15             JUDGE CLIFTON:  Certainly.
  

16             MR. HILL:  Can I have one moment, Your Honor?
  

17             JUDGE CLIFTON:  You may, Mr. Hill.
  

18             MR. HILL:  Your Honor, I think we'll move
  

19   ahead.
  

20             JUDGE CLIFTON:  All right.  Would you be
  

21   calling Lorie Warren?
  

22             MR. HILL:  That would be correct, Lorie
  

23   Warren.
  

24             JUDGE CLIFTON:  Are there any exhibits
  

25   associated with her testimony?
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 1             MR. HILL:  Yes, there are two, I believe.
  

 2             JUDGE CLIFTON:  All right.  Would you have
  

 3   those marked and distributed.  And I think while the
  

 4   marking and distribution goes on, everyone else can take
  

 5   a five-minute stretch break.
  

 6             Ms. Warren, you're welcome to come up and
  

 7   bring your materials to the witness stand, but you don't
  

 8   have to stay here quite yet.
  

 9             (Whereupon a break was taken.)
  

10             JUDGE CLIFTON:  Back on record at 11:48.
  

11             Ms. Warren, I'm going to swear you in in a
  

12   seated position.  Would you raise your right hand,
  

13   please.
  

14             Do you solemnly swear or affirm under penalty
  

15   of perjury that the evidence you will present will be
  

16   the truth?
  

17             THE WITNESS:  Yes.
  

18             JUDGE CLIFTON:  Thank you.  Please state and
  

19   spell your name.
  

20             THE WITNESS:  Lorie, L-O-R-I-E.  Warren,
  

21   W-A-R-R-E-N.
  

22             JUDGE CLIFTON:  Thank you.
  

23             Mr. Hill, you may proceed.
  

24             MR. HILL:  Thank you.
  

25   ///
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 1                      DIRECT EXAMINATION
  

 2   BY MR. HILL:
  

 3        Q.   Now, Ms. Warren, you have prepared both a
  

 4   personal statement and data set; is that correct?
  

 5        A.   Yes.
  

 6             MR. HILL:  Your Honor, I'd like to mark as
  

 7   Exhibit Number 8 her statement and as Exhibit Number 9
  

 8   the data set.
  

 9             (Whereupon Exhibit 8 and Exhibit 9
  

10             were marked for identification.)
  

11             MR. HILL:  There are a couple housekeeping
  

12   matters on the data set, however.  One would be Table
  

13   18.  This is an amalgamation of two attachments, and
  

14   right now 21 tables.  Table 18, the correct table, and
  

15   if you look at the column marked "7(b) Excess Skim
  

16   Shrinkage," the correct Table 18 should show in the very
  

17   first line of that 825,474.  So for those who picked up
  

18   this document in this room earlier, the incorrect number
  

19   in that first column would be 29,564,444.  That is the
  

20   incorrect Table 18.  The corrected version is 825,474 in
  

21   the first line of the "7(b) Excess Skim Shrinkage."
  

22   Third column from the right.
  

23             JUDGE CLIFTON:  I'm looking at my Table 18.
  

24   I'm not seeing where you're finding your number, Mr.
  

25   Hill.  Tell me again.

290



TRANSCRIPT OF PROCEEDINGS - VOLUME II

 1             MR. HILL:  The third column from the right,
  

 2   it's listed at "7(b) Excessive Skim Shrinkage."
  

 3             JUDGE CLIFTON:  Ah, I see it now.  And the
  

 4   correct number on that top line should be?
  

 5             MR. HILL:  825,474, that is the corrected
  

 6   version.
  

 7             Also, in the original packet there was no
  

 8   Table 21.  Table 21 we're now adding to Exhibit Number
  

 9   9, what's marked as Exhibit Number 9.
  

10             And we figured it would be better to do that
  

11   than to have 23 different exhibits of attachments and
  

12   tables, so --
  

13             JUDGE CLIFTON:  This is a tremendous amount of
  

14   material.
  

15             MR. HILL:  Yes, it is.
  

16   BY MR. HILL:
  

17        Q.   So, Ms. Warren, I believe you do have your
  

18   statement which you have marked as Exhibit -- we had
  

19   marked as Exhibit 8.  You can proceed whenever you're
  

20   ready.
  

21                   STATEMENT OF LORIE WARREN
  

22        A.   Okay.  I will try to read slowly.
  

23             My name is Lorie Warren.  I am Chief of the
  

24   Market Information Branch, MIB, of the Agricultural
  

25   Marketing Service, AMS, of the United States Department
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 1   of Agriculture, USDA.
  

 2             I have a bachelor's and master's degree in
  

 3   Agricultural Economics from the University of Tennessee.
  

 4   After graduation, I worked for five years for AMS as an
  

 5   auditor in the Federal Order 5 Appalachian Marketing
  

 6   Area.  I then worked for five years for the National
  

 7   Agricultural Statistics Service, and that's capital
  

 8   N-A-S-S, in the New England field office as a
  

 9   statistician preparing regional dairy, cattle, and crop
  

10   statistics.  After that I worked for NASS for two years
  

11   in headquarters in DC compiling the National Dairy
  

12   Products Report.  I have worked for AMS in MIB for the
  

13   last three years coordinating the Dairy Products
  

14   Mandatory Reporting Program, DPMRP, and national level
  

15   Federal order statistics.
  

16             The data in the following exhibits were
  

17   compiled at the request of Dairy Farmers of America,
  

18   Inc., Land O'Lakes, Inc., and California Dairies, Inc.,
  

19   hereinafter "Cooperatives" -- and I believe we just
  

20   marked those as Exhibit 9 -- and the Dairy Institute of
  

21   California.  The USDA data were prepared by me or a data
  

22   committee of economists from each Federal order office
  

23   selected to assemble data for their individual order.
  

24   All of the data was compiled under my supervision and
  

25   are not presented for or against any proposal.
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 1             JUDGE CLIFTON:  All right.  I'm going to stop
  

 2   you there, Ms. Warren.
  

 3             Who is the keeper of the record copies?  Good.
  

 4   I want you to look at this Exhibit 8 and write right on
  

 5   Exhibit 8 in the second paragraph, you have the bank
  

 6   where it says "marked as Exhibits," strike the "s" and
  

 7   just insert the 9, so that will read "marked as Exhibit
  

 8   9."  And then that sentence continues, "and the Dairy
  

 9   Institute of California," and again you'll make the same
  

10   change, "marked as Exhibit 9."  And that should be noted
  

11   on both record copies.  Thank you.
  

12             Ms. Warren, you may proceed.
  

13             THE WITNESS:  Thank you.
  

14             The following tables were compiled at the
  

15   request of the Cooperatives.
  

16             Attachment A shows the formula for the
  

17   Advanced Prices and Pricing Factors and the Monthly
  

18   Class and Component Prices.  These are mathematical
  

19   representations of Chapter 7 of the Code of Federal
  

20   Regulations, CFR, Section 1000.50.
  

21             JUDGE CLIFTON:  Excuse me.  Go ahead and read
  

22   the number exactly as it shows.
  

23             THE WITNESS:  7 CFR 1000.50.
  

24             JUDGE CLIFTON:  All right.  I think rather
  

25   than Chapter 7, I think that would be Title 7.
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 1             THE WITNESS:  Oh, Title 7, excuse me.
  

 2             Do you need a drink?
  

 3             JUDGE CLIFTON:  Oh, no, thanks.  I've got --
  

 4   I'm going to have to take one of my Fisherman's Friends.
  

 5             You may proceed.
  

 6             THE WITNESS:  Okay.
  

 7             Attachment B explains the reporting criteria
  

 8   for the National Dairy Products Sales Report, NDPSR, in
  

 9   accordance with 7 CFR 1170, 1170.
  

10             Tables 1 and 2 display the class prices and
  

11   underlying commodity prices for both the Announcement of
  

12   Advanced Prices and Pricing Factors, Table 1, and the
  

13   Announcement of Class and Component Prices, Table 2.
  

14   These prices are derived based on the current product
  

15   price formulas located in 7 CFR 1000.50.  The advanced
  

16   prices and pricing factors are released at 3:00 o'clock
  

17   p.m. eastern time no later than the 23rd of the
  

18   preceding month.  The class and component prices are
  

19   released at 3:00 o'clock eastern time no later than the
  

20   5th of the following month.
  

21             Table 3 displays the current Class I
  

22   differentials by state, as well as the adjustments
  

23   contained in the Appalachian, 5, Southeast, 6, and
  

24   Florida, 7, orders.
  

25             Tables 4 and 5 are the list of Pool
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 1   Distributing Plants, Table 4, and Pool Supply Plants,
  

 2   Table 5, by state, county, and Order.
  

 3             Table 6 contains the Monthly Mailbox Prices,
  

 4   in dollars per hundredweight for January 2000 to
  

 5   May 2015.
  

 6             Table 7 shows the Component Tests by Order for
  

 7   January 2000 through June 2015.  These are only shown
  

 8   for the orders in which component pricing is used, so it
  

 9   excludes the Appalachian, 5, Southeast, 6, Florida, 7,
  

10   and Arizona, 131, Orders.
  

11             Table 8 shows the butterfat tests for the
  

12   Orders in which component prices -- component pricing is
  

13   not used, i.e., Orders 5, 6, 7, and 131.  These tests
  

14   are the weighted market averages of producer milk pooled
  

15   each month based on test results submitted by Market
  

16   Administrator, Cooperatives, or outside laboratories.
  

17             Table 9 shows the Total Pounds of Eligible
  

18   Milk Pooled, Eligible Milk Not Pooled, and the Pounds of
  

19   Eligible Milk Not Pooled for the Upper Midwest Order 30,
  

20   for January 2000 through July 2015.  Other orders were
  

21   not included due to confidentiality.
  

22             The following tables were compiled at the
  

23   request of the Dairy Institute of California, DIC.
  

24             Table 10 shows the Total Dumped Milk Pounds
  

25   Pooled by Order for January 2000 through July 2015.
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 1             Table 11 displays the Producer Milk
  

 2   Utilization by Class and by Order for January 2000
  

 3   through July 2015.
  

 4             Table 12 shows the Class I Utilization
  

 5   Percentage of Producer Milk by Order for January 2000
  

 6   through June 2015.
  

 7             Table 13 shows the Pool Distributing Plant
  

 8   Qualifying Route Disposition as a percentage of Physical
  

 9   Receipts by Order for January 2000 through June 2015.
  

10             Table 14 shows the Pool Distributing Plant
  

11   Qualifying In-Area Route Sales as a Percentage of Total
  

12   Sales by Order for January 2000 through June 2015.
  

13             Table 15 displays the Pool Supply Plant
  

14   Shipping Percentages of Total Receipts by Order for
  

15   January 2000 through June 2015.
  

16             Table 16 shows the Diversion Limits as a
  

17   Percentage of Producer Receipts by Order for
  

18   January 2000 through June 2015.
  

19             Table 17 displays the Pool Distributing Plant
  

20   Receipts of Transferred Bulk Milk Pounds by Order for
  

21   January 2008 through June 2015.
  

22             Table 18 displays the Total 7(a) and 7(b)
  

23   Plants with Excess Shrinkage in All Orders for
  

24   January 2009 through June 2015, as well as the pounds
  

25   involved in the calculation of excess shrinkage.
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 1             Table 19 shows the Uniform Prices by Order for
  

 2   January 2000 through June 2015.
  

 3             Table 20 shows the Producers That Do Not Meet
  

 4   the Small Business Definition for June 2015.
  

 5             I was also asked to review the Mailbox Price
  

 6   calculation in response to a request from Dairy Farmers
  

 7   of America, DFA.  The Mailbox Price is defined as the
  

 8   net price received by producers for milk including all
  

 9   payments received for milk sold and deducting costs
  

10   associated with marketing the milk.
  

11             Included in all payments for milk sold are:
  

12   Over-order premiums, quality, component, breed, and
  

13   volume premiums; payouts from state-run over-order
  

14   pricing pools; payments from superpool organizations or
  

15   marketing agencies in common; payouts from programs
  

16   offering seasonal production bonuses; and monthly
  

17   distributions of cooperative earnings.  Annual
  

18   distributions of cooperative proffer -- profits slash
  

19   earnings or equity payments are not included.
  

20             Included in costs associated with marketing
  

21   milk are: hauling charges; cooperative dues;
  

22   assessments; equity deductions slash capital retains,
  

23   and reblends; the Federal milk order deduction for
  

24   marketing services; Federally-mandated assessments such
  

25   as the National Promotion Program and budget deficit
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 1   reduction; and advertising slash promotion assessments
  

 2   above the national program level.  Others deductions
  

 3   such as loans, insurance or feed mill assignments are
  

 4   not included.
  

 5             For all markets, the mailbox price is reported
  

 6   at the handlers' average butterfat test, i.e., no
  

 7   adjustment to 3.5 percent.
  

 8             The Market Administrators collect the
  

 9   information and calculate prices relative to their
  

10   reporting areas, then submit to MIB.  MIB then combines
  

11   the data and publishes a weight average.  CDFA
  

12   calculates their mailbox price using our methodology and
  

13   submits monthly to MIB to include in the Mailbox
  

14   publication, as per usual practice.
  

15                      DIRECT EXAMINATION
  

16   BY MR. HILL:
  

17        Q.   So, Ms. Warren, do the tables you present here
  

18   represent the entirety of the data request you received
  

19   from either the Cooperatives or the Dairy Institute of
  

20   California?
  

21        A.   They do.  For USDA data.  They do not include
  

22   CDFA data or ERS or NASS data.
  

23        Q.   So it wouldn't include data that was
  

24   confidential?
  

25        A.   And it would not include data that was

298



TRANSCRIPT OF PROCEEDINGS - VOLUME II

 1   confidential.
  

 2        Q.   Are you here to answer any questions about the
  

 3   CDFA data?
  

 4        A.   I am not.
  

 5        Q.   So the tables you are entering here complete
  

 6   the data request from the Cooperatives and the Dairy
  

 7   Institute of California?
  

 8        A.   Yes.
  

 9        Q.   Have these documents been available to the
  

10   public before the hearing began?
  

11        A.   Yes, they were on our website.
  

12        Q.   Have you received any data core request from
  

13   any other entities?
  

14        A.   Yes.
  

15        Q.   What entity would that be?
  

16        A.   Ponderosa Dairy.
  

17        Q.   Okay.  So can you look at the last table of
  

18   Exhibit Number 9, which is table 21.  You didn't mention
  

19   that in your statement, so can you explain what that is?
  

20        A.   Yes.  Table 21 is the Number of Partially
  

21   Regulated Distributing Plants using 76(a), 76(b), or
  

22   76(c) for All Orders for January 2009 through July 2015.
  

23        Q.   And did Ponderosa request data from CDFA?
  

24        A.   They requested data for -- from CDFA through
  

25   us.
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 1        Q.   Okay.  And to your knowledge, would that be
  

 2   posted online at some point?
  

 3        A.   I believe that's yes.
  

 4             MR. HILL:  Your Honor, we will be taking
  

 5   official notice of that area of their website.  We're
  

 6   trying to put together an exhibit for that so we're not
  

 7   going to do that at this time.
  

 8             That's all I have for now.
  

 9             And if there are no objections, I would ask
  

10   that this be entered as an exhibit, Exhibits 8 and
  

11   Exhibits 9.
  

12             JUDGE CLIFTON:  Let me ask first if anyone
  

13   wishes to question Ms. Warren before determining whether
  

14   you have any objection to the admission into evidence of
  

15   Exhibit 8 or Exhibit 9.  I see no one.
  

16             Is there any objection to the admission into
  

17   evidence of Exhibit 8?  There is none.
  

18             Exhibit 8 is admitted into evidence.
  

19             (Whereupon Exhibit 8 was admitted
  

20             into evidence.)
  

21             JUDGE CLIFTON:  Is there any objection to the
  

22   admission into evidence of Exhibit 9?  There is none.
  

23             Exhibit 9 is admitted into evidence.  And it
  

24   includes tables through 21.
  

25
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 1             (Whereupon Exhibit 9 was admitted
  

 2             into evidence.)
  

 3             JUDGE CLIFTON:  Will you have specific
  

 4   questions for Ms. Warren, Mr. Hill?
  

 5             MR. HILL:  Okay.  So I have a -- Brian Hill.
  

 6   BY MR. HILL:
  

 7        Q.   I do have a question here.
  

 8             From the implementation date of the
  

 9   Oregon/Washington Marketing Area adopted pursuant to 34
  

10   Fed Reg 17703 on October 31st, 1969, what time period
  

11   elapsed before the Oregon Department of Agriculture
  

12   stopped administering the separate quota plant
  

13   authorized by the USDA on October 31, 1969?
  

14        A.   The Milk Stabilization Division of the Oregon
  

15   State Department of Agriculture discontinued their quota
  

16   program on December 31st, 1987, which would be an
  

17   elapsed time of approximately 18 years and two months.
  

18        Q.   And that question was given by Ponderosa --
  

19        A.   Correct.
  

20        Q.   -- to your knowledge?
  

21             Thank you.
  

22             I have no further questions, Your Honor.
  

23             JUDGE CLIFTON:  Thank you, Mr. Hill.  Whom
  

24   would like to be the first person to question Ms.
  

25   Warren?  I wish all of you could see this from my
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 1   vantage point.
  

 2             Mr. Beshore, you looked at your watch.  Are
  

 3   you thinking we should have lunch first?
  

 4             MR. BESHORE:  I think it would be an excellent
  

 5   time.
  

 6             JUDGE CLIFTON:  I think you're right.
  

 7             Now, I need to know what your experience was
  

 8   yesterday with regard to whether you need more than an
  

 9   hour today.  I realize this is a lot of people to inject
  

10   into Old Town Clovis who don't normally have this many.
  

11             MR. ENGLISH:  Why don't we try an hour and 15,
  

12   and then we can see how that works rather than saying an
  

13   hour and getting it wrong.  But, you know, my suggestion
  

14   is an hour and 15.
  

15             MR. BESHORE:  I agree.
  

16             JUDGE CLIFTON:  All right.  Does anyone object
  

17   to that?  No one does.  Please be back and ready to go
  

18   back on record at 1:25.  1:25, please.
  

19             (Whereupon a lunch break was taken.)
  

20             JUDGE CLIFTON:  We're back on record.  It's
  

21   1:29.
  

22             Ms. Warren, you may take the witness stand
  

23   again.
  

24             What we were talking about up here is a
  

25   preliminary issue that we'll address when Dana Coale has
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 1   arrived.  We'll probably address it tomorrow morning.
  

 2   It's the issue of whether a potential government
  

 3   shutdown affects us and how.
  

 4             Mr. Beshore, are you still willing to be the
  

 5   first person to question?
  

 6             MR. BESHORE:  I'm willing.
  

 7             JUDGE CLIFTON:  I know it's -- you know, it's
  

 8   never easy to be the first because everyone else is
  

 9   taking notes on all the issues while you're up here, but
  

10   because I'll allow you to go again, I don't think you're
  

11   harmed.
  

12             MR. BESHORE:  Right.  I don't -- I don't feel
  

13   harmed.
  

14                       CROSS-EXAMINATION
  

15   BY MR. BESHORE:
  

16        Q.   Good afternoon, Ms. Warren.
  

17        A.   Good morning.
  

18        Q.   Thank you for providing all the information
  

19   that you have at our request and at the request of
  

20   others.  And I only really have, in this time around,
  

21   probably a relatively few questions.
  

22             So going to Exhibit 9, the first document,
  

23   Attachment A, a simple question, is this a document
  

24   that -- that has previously been published by AMS Dairy
  

25   Programs or was it specially prepared for this event?
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 1        A.   It -- yes to both.  It was specially prepared
  

 2   for this event, but these formulas and the terms and
  

 3   definitions are published every month in the -- both the
  

 4   Announcement for Advance Prices and Pricing Factors as
  

 5   well as the Announcement for the Monthly Class and
  

 6   Component Prices.
  

 7        Q.   Okay.  And so what portion -- what part of it
  

 8   was specially prepared then?
  

 9        A.   Basically I copied it from those publications
  

10   and pasted it into this document.
  

11        Q.   Okay.  So to the -- as a -- as a regularly
  

12   published document, it represents the -- the Agency's
  

13   official statement with respect to the -- how the --
  

14   what the language of 7 CFR Section 1000.50 means?
  

15        A.   Correct.
  

16        Q.   Now, going to Attachment B.
  

17        A.   Okay.
  

18        Q.   First of all, can you -- you maybe just
  

19   elaborate a little bit in terms of your responsibility
  

20   as Director of the Marketing Information Branch?  Did I
  

21   get that right, is that --
  

22        A.   It's the Chief of the Marketing --
  

23        Q.   Chief of the Marketing Information Branch.
  

24   Your responsibility with respect to the National Dairy
  

25   Products Sales Reports?
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 1        A.   Yes.  This report is published weekly by my
  

 2   department, and I oversee the compilation of the data
  

 3   and the publishing of the report.
  

 4        Q.   Who -- is the report -- is the report prepared
  

 5   and published according to a statute that requires
  

 6   mandatory reporting of this information?
  

 7        A.   Yes, Chapter 11 -- or Title -- Title 7,
  

 8   Section 1170 of the CFR.
  

 9        Q.   Okay.  So who is required to report to USDA in
  

10   order -- the raw data that you compile for the weekly
  

11   report?
  

12        A.   Any handler or plants that produce a million
  

13   pounds or more of qualifying reportable sales annually.
  

14   So they -- you know, depending -- it would be butter,
  

15   salted butter, cheddar cheese in 40-pound blocks,
  

16   cheddar cheese in 500-pound bales, dry whey, and nonfat
  

17   dry milk, if they have products that meet the
  

18   specifications of the survey of those and they have a
  

19   million pounds or more of qualifying sales, they are
  

20   required to report to us.
  

21        Q.   Okay.  Of what -- what period of time does the
  

22   million pounds of reportable sales apply to?
  

23        A.   Annually, so January through December of the
  

24   prior year.
  

25        Q.   Okay.  Does that mean that the reporters --
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 1   the reporters, say, for 2015 are determined on the basis
  

 2   of those plants' sales during the calendar year 2014?
  

 3   Or is it -- or is there a rolling year basis?  Or how
  

 4   does that work?
  

 5        A.   It's primarily that, it depends on the order.
  

 6   They have the flexibility to -- if -- when they go out
  

 7   and conduct the Annual Validation Survey that is used to
  

 8   determine whether or not a plant meets these
  

 9   qualifications, they will sometimes look at the year
  

10   prior to the date that they are there.
  

11        Q.   And so who conducts the Annual Validation
  

12   Survey?
  

13        A.   Primarily it's the auditors in each individual
  

14   federal order.
  

15        Q.   Okay.  So they're responsible for order -- for
  

16   auditing that by plants in a given geographic area; is
  

17   that how it works?
  

18        A.   Correct.  So if a plant falls within a
  

19   particular order, then that order would be auditing
  

20   them.  For any plants in unregulated areas, they are
  

21   assigned mostly on location closest to the order that's
  

22   near them.  So California plants, for example, would be
  

23   audited by the Northwest Order, primarily, but you know,
  

24   it depends.
  

25        Q.   Okay.  And so plants are -- are audited and
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 1   their participation in the mandatory reporting is
  

 2   validated, and that's irrespective of whether they're
  

 3   regulated plants, pool plants or --
  

 4        A.   Yes, that's correct.
  

 5        Q.   -- unregulated?
  

 6             Are the reports -- at -- so annually the
  

 7   status as to whether the plant is required to report
  

 8   is -- is validated, I think that's what you described to
  

 9   me, is that --
  

10        A.   Well, we have a survey that's called an Annual
  

11   Validation Questionnaire, and it -- you can see a copy
  

12   of it on our website.  I can't give you the exact
  

13   website because they just changed it all.  I used to be
  

14   able to say it was AMS dot US backslash dairy, but --
  

15        Q.   I think some of us have experienced that.
  

16        A.   Something.  I can get that for you
  

17   specifically after a break, but I don't know it off the
  

18   top of my head, but that questionnaire is available
  

19   online for your reference.
  

20             And so an auditor will go out and visit with
  

21   the plant, and we ask that the plant manager and the
  

22   person that would be responsible for the reporting and
  

23   any other people that the plant chooses would be in that
  

24   meeting, and then they go through the questionnaire line
  

25   by line and verify whether or not they meet the
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 1   qualifications based on that questionnaire.
  

 2        Q.   Okay.  Now, is there an auditing process to
  

 3   which the weekly reports are subject?
  

 4        A.   Yes.
  

 5        Q.   Can you describe that, please?
  

 6        A.   According to the statute, the -- they are --
  

 7   it says -- and I don't know the exact language, but
  

 8   they're required to be audited for this, it's quite
  

 9   different, but so for plants that comprise 80 percent of
  

10   the national report, they are required to be audited
  

11   every year, and the other 20 percent are required to be
  

12   audited at least every other year.
  

13        Q.   And is that -- that auditing done by the same
  

14   staffs of the Market Administrators Offices that do the
  

15   annual validation --
  

16        A.   Yes, they are.
  

17        Q.   -- audit?
  

18             Okay.  The data which is published weekly,
  

19   is -- is published in terms of national average prices;
  

20   is that correct?
  

21        A.   Weighted average prices.
  

22        Q.   Weighted average prices, yes.
  

23             Do you publish any regional data?
  

24        A.   No.
  

25        Q.   Are you able to publish any regional data?
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 1        A.   We cannot publish regional because it could
  

 2   reveal confidential information.
  

 3        Q.   And does that apply to all of the products
  

 4   which are subject to mandatory reporting?
  

 5        A.   Yes, it does.
  

 6        Q.   Do you publish or are you able to identify
  

 7   just by number the number of participants in any
  

 8   geographic region?
  

 9        A.   No, we cannot.
  

10        Q.   Now, you do publish, however, the number of
  

11   reporting plants by product on a national basis,
  

12   correct?
  

13        A.   Yes, that's in the report weekly.
  

14        Q.   Okay.  Is that number done by plant or by
  

15   reporting entity?
  

16        A.   It's done by plant, so I'm going -- off the
  

17   top of my head, but I'm pretty sure I'm correct, we say
  

18   there's 96 reporting plants nationally, and of those 96
  

19   plants, that is an addition of each of the individual
  

20   products, but -- so it's each individual product is by
  

21   plant, so a reporting entity that may have multiple
  

22   products could be counted twice in that 96 or however
  

23   many times they report.
  

24        Q.   Okay.  And if one company had more than one
  

25   plant, just hypothetically it had a -- a butter
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 1   manufacturing plant that was obligated to report and
  

 2   then it has a nonfat dry milk plant that was a separate
  

 3   facility that was obligated to report, would that show
  

 4   up as two plants in the --
  

 5        A.   In the total for 96, yes.
  

 6        Q.   In the 96?
  

 7        A.   And I guess I should also clarify that if a
  

 8   headquarters report for multiple plants, that would only
  

 9   be listed as one.  So if somebody had 18 plants but they
  

10   compile everything together, those 18 plants would only
  

11   be considered as one.
  

12        Q.   Is that -- does that occur?
  

13        A.   It could.
  

14        Q.   Do you know whether it does?
  

15        A.   I -- it does, yes.
  

16        Q.   Okay.  So that when -- when you say 96 plants,
  

17   does that -- there would be by definition, if I
  

18   understand your last answer, more than 96 physical
  

19   facilities represented in that data set?
  

20        A.   It's probably more accurate to say 96 plants
  

21   and/or entities reporting.
  

22        Q.   Okay.  Do you know how many physical plants
  

23   are included in the data set?
  

24        A.   Not off the top of my head.  And I do not
  

25   believe that we could provide that because it could
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 1   reveal confidential information.
  

 2        Q.   Could you provide it for any of the product
  

 3   categories?
  

 4        A.   I will err on the side of saying no, because
  

 5   we're covered under regulations that provide
  

 6   confidentiality for this report.
  

 7        Q.   Okay.  And is that confidentiality, which is
  

 8   quite expansive, if I could describe it -- if I describe
  

 9   it that way on the basis of your testimony, is that --
  

10   is that based in part on the volume criteria, the fact
  

11   that there's a volume criteria for these facilities?
  

12        A.   It could be.  So most of our confidentiality
  

13   is determined by there must be three or more plants or
  

14   entities reporting, and no one of those could have the
  

15   majority of the volume.  So it could be one or the
  

16   other, there could be less than three plants.  Obviously
  

17   not when you look at the report, but, you know, there
  

18   could be in some of the other data that we're talking
  

19   about, or the volume would be high for one of those.
  

20        Q.   Are you able to state whether in any given
  

21   state there are or are not reporting entities?
  

22        A.   No, we cannot.
  

23        Q.   Okay.  That's fine.  Let me go on to just a
  

24   couple of other -- couple of other questions about your
  

25   exhibits, then.
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 1             Table 3, which is 40 pages, if you go to page
  

 2   3.
  

 3        A.   Page 3 of 43?
  

 4        Q.   Page 3 of 43.
  

 5        A.   Oh, of Table 3.  Thank you.  I have lunch
  

 6   brain.
  

 7        Q.   Table 3, page 3 of 40.  Okay.  Do you have
  

 8   that page?
  

 9        A.   Yes, I do.
  

10        Q.   Okay.  Now, that lists -- these are Class I
  

11   differentials in the Federal order system; is that
  

12   correct?
  

13        A.   Yes.
  

14        Q.   And they are part of what, part of 1000 in
  

15   the --
  

16        A.   1000.52.
  

17        Q.   1000.52.  Okay.  Now, on -- on the page 3 of
  

18   40, there are a number of entries listed for California,
  

19   correct?
  

20        A.   That's correct.
  

21        Q.   Okay.  Since there's no Federal order in
  

22   California, are those -- are those differential -- are
  

23   those -- why are there -- why are their prices
  

24   in California, if you know?
  

25        A.   I would need to confer with my colleagues --
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 1        Q.   Okay.
  

 2        A.   -- on that.
  

 3        Q.   Can you tell me if a plant in California is
  

 4   partially regulated under a Federal milk order, would
  

 5   this -- a Class I plant, would -- would the
  

 6   differentials applicable to their county, parish, or
  

 7   city apply for purposes of -- of pricing under the
  

 8   Federal order?  Do you know?
  

 9             MR. HILL:  Your Honor.
  

10             MS. TAYLOR:  Can I --
  

11             JUDGE CLIFTON:  Ms. -- Mr. Hill.
  

12             MS. TAYLOR:  Well, this is Erin Taylor, I'm --
  

13             JUDGE CLIFTON:  All right.
  

14             MS. TAYLOR:  -- sorry.
  

15             We're going to have a witness on -- come on
  

16   the stand at some point in the next day or two to
  

17   discuss partially regulated plants.  Ms. Lorie --
  

18   Ms. Lorie.  Ms. Warren, she doesn't work in Federal
  

19   orders so she can't speak to those things.  We will have
  

20   a witness that can talk about that.
  

21             MR. BESHORE:  Fine.  Thank -- thank you very
  

22   much.
  

23   BY MR. BESHORE:
  

24        Q.   Let me -- let me go, then, to Table 6, which
  

25   are the table of monthly mailbox prices.  And I think I
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 1   have just one question.  You elaborated on this
  

 2   information and how it's compiled in your testimony.  I
  

 3   appreciate that.
  

 4             There are -- there are footnotes at the end,
  

 5   which is page whatever the last page of Table 6, 12 of
  

 6   12, which -- some of the columns are footnoted but not
  

 7   all, and so my question is with respect to the -- the
  

 8   states that are listed for which, you know, there's no
  

 9   footnote explanation beyond the label, what universe of,
  

10   you know, of milk is included in the data for those
  

11   states?  Just take the state of Wisconsin, for instance.
  

12        A.   This data is compiled by economists and
  

13   statisticians in those orders, and so they are the ones
  

14   that determine their area that they are reporting to us,
  

15   and it would be my understanding, but I can't speak to
  

16   this directly, but it would be, you know, if it says
  

17   Wisconsin, it's for the state boundary of Wisconsin.  So
  

18   it would be for the producers that are located within
  

19   Wisconsin.
  

20        Q.   And the same would apply to the other -- the
  

21   other states?
  

22        A.   Yes, the same.
  

23        Q.   Okay.  I have no further questions at this
  

24   time.  Ms. Warren, thank you, I'm finished.
  

25        A.   Thank you.
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 1             JUDGE CLIFTON:  Ms. Warren, did -- this is
  

 2   Judge Clifton.
  

 3             Ms. Warren, did you want to add anything based
  

 4   on the questions you've been asked to far?
  

 5             THE WITNESS:  No.
  

 6             JUDGE CLIFTON:  All right.  I wanted to spell
  

 7   Dana Coale for the court reporter.  I mentioned her
  

 8   name.  D-A-N-A.  C-O-A-L-E.
  

 9             Who will be the next questioner?
  

10                       CROSS-EXAMINATION
  

11   BY MR. ENGLISH:
  

12        Q.   Chip English.
  

13             Good afternoon.
  

14        A.   Good afternoon.
  

15        Q.   We do appreciate this volume of documents,
  

16   although someone near me suggested that that -- that we
  

17   ain't seen nothing yet, so --
  

18             I -- actually my colleague, Ashley Vulin, and
  

19   I together on behalf of the Dairymen of California
  

20   submitted a letter to William Francis, Dairy Programs,
  

21   back on July 8th, 2015.
  

22        A.   Correct.
  

23        Q.   Are you familiar with that letter?
  

24        A.   Yes.
  

25        Q.   You've seen it?

315



TRANSCRIPT OF PROCEEDINGS - VOLUME II

 1        A.   I have it in front of me.
  

 2        Q.   Terrific.  So --
  

 3             JUDGE CLIFTON:  Thank you.
  

 4             MR. ENGLISH:  Two for --
  

 5             JUDGE CLIFTON:  Will you be marking this --
  

 6             MR. ENGLISH:  Yes.
  

 7             JUDGE CLIFTON:  -- as an exhibit?
  

 8             MR. ENGLISH:  Yes, Your Honor.  I've handed
  

 9   two to Meredith, I've handed one to the court reporter,
  

10   one to you, the witness says she has one, although I
  

11   guess I should give her one.  I apologize.
  

12             JUDGE CLIFTON:  Yes, you should give her one
  

13   of yours, she can compare then, make sure it looks like
  

14   hers.
  

15             This is Judge Clifton.  Is this Exhibit 10?
  

16             MR. ENGLISH:  That would be my request.  I
  

17   believe that's correct, I think.
  

18             MS. FRISIUS:  Correct.
  

19             MR. ENGLISH:  I believe it should be 10.
  

20             (Whereupon Exhibit 10 was marked for
  

21             identification.)
  

22             JUDGE CLIFTON:  Now, while copies are being
  

23   made so that everyone who needs one will have it, I'd
  

24   suggest we wait just a minute.  That gives people who do
  

25   have a copy the opportunity to read through it.
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 1             Is -- is everyone prepared for us to go
  

 2   forward now even though you may want another copy for
  

 3   your group?
  

 4             It appears we're good to go, Mr. English.
  

 5             MR. ENGLISH:  Thank you.
  

 6   BY MR. ENGLISH:
  

 7        Q.   So, Ms. Warren, what has been handed to you is
  

 8   Exhibit 10.  Does that document look like -- look to be
  

 9   identical to the document that you had received?
  

10        A.   Yes, I believe it is.
  

11        Q.   So for the record, it's a five-page letter
  

12   dated July 8th signed by me and Ashley Vulin on behalf
  

13   of the Dairy Institute of California.
  

14             So what I really want to do is sort of try to
  

15   cross reference --
  

16        A.   Sure.
  

17        Q.   -- what's been provided against the letter,
  

18   and by your own comments that some information was not
  

19   provided because it might have been native from ERS or
  

20   NASS, or for that matter California, which is going to
  

21   come separately, I just wanted to try to line things
  

22   up against --
  

23        A.   Sure.
  

24        Q.   -- this.  And actually as it happens, the
  

25   other thing that -- the very first one, number one is
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 1   eligible milk not pooled.  I'm guessing there's some
  

 2   duplication in requests, not surprising between the
  

 3   cooperatives and us, because you have Table 9 listed in
  

 4   response to the question of the Cooperatives as being
  

 5   the total Pounds of Eligible Milk Pooled, Eligible Milk
  

 6   Not Pooled, and the Pounds of Eligible Milk Not Pooled
  

 7   for the Upper Midwest Order, correct?
  

 8        A.   Correct.
  

 9        Q.   And that you indicate that you're unable to
  

10   provide the information for other orders because of
  

11   confidentiality?
  

12        A.   That's correct.
  

13        Q.   So even though you've listed Table 9 as being
  

14   responsive to the Cooperative's request, it's also fair
  

15   to say it's your response to our question -- or our
  

16   request one, correct?
  

17        A.   Yes, that's correct.
  

18        Q.   And then our request two, Volume of Dumped
  

19   Milk by Federal Order appears to me to be Table 10?
  

20        A.   That's correct.
  

21        Q.   And my next request, number three, Class I
  

22   usage by FMMO, capital F-M-M-O, since 1990, and then
  

23   also Class II, III, IV usage by FMMO since -- it says
  

24   199, but obviously intended to be 1990.
  

25             First, going back to testimony we've heard I
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 1   think earlier, because of Federal order reform, you
  

 2   basically start in 2000 and not earlier, correct?
  

 3        A.   That's correct.
  

 4        Q.   So are Tables 11 and 12 responsive to request
  

 5   three?  Would that match up?
  

 6        A.   For the most part.  Table 11 was more for
  

 7   yours, and I believe Table 12 was in part in a separate
  

 8   question, number six.
  

 9        Q.   Okay.  Fine.
  

10        A.   So it was -- you know, it's -- it's duplicated
  

11   data for the most part, but it was trying to be
  

12   responsive to your request.
  

13        Q.   All right.  So -- so six -- six had been
  

14   subsumed -- three and six might have been together and
  

15   they ended up with 11 and 12, Tables 11 and 12.  Would
  

16   that be --
  

17        A.   Yes.
  

18        Q.   All right.  Request number four, USDA cost
  

19   production by state and by year 2000 to 2014, from ERS
  

20   if necessary.  So this would be an example of data that
  

21   you did not provide?
  

22        A.   That is correct.
  

23        Q.   To your knowledge, is it publicly available
  

24   from ERS?
  

25        A.   Yes, I believe it is on their website.
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 1        Q.   Request number five, Spot milk sales below
  

 2   class as reported in Dairy Market News since 2000.  And
  

 3   I have some questions.  I do not see that --
  

 4        A.   Right.
  

 5        Q.   -- response.
  

 6        A.   This one we do not retain that information,
  

 7   and it's published and then not kept anywhere, so
  

 8   it's -- you know, if you wanted to go dig through the
  

 9   weekly report, it might be in there, but we could not
  

10   compile that because it's not retained anywhere.
  

11        Q.   So let me just review that.  I think I know
  

12   what you're saying, but there's a record here and
  

13   somebody may be reading it some day that doesn't know
  

14   these things.  Dairy Market News collects information
  

15   from a number of sources every week, correct?
  

16        A.   Yes.
  

17        Q.   And then that information gets published in a
  

18   very fairly lengthy publication available on the website
  

19   and otherwise sent to interested parties, maybe it's not
  

20   still done that way, but basically you publish that
  

21   information, correct?
  

22        A.   Correct.
  

23        Q.   And after that information is corrected -- is
  

24   published, it is my understanding that the interview
  

25   notes and any information that was created to create
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 1   that report is immediately or almost immediately
  

 2   destroyed?
  

 3        A.   That's correct.
  

 4        Q.   But nonetheless, the Dairy Program News would
  

 5   be available?
  

 6        A.   Yes, on the website.
  

 7        Q.   Is it available on the website now?  Is it --
  

 8   is it linked now?
  

 9        A.   I believe it is now.  I believe their -- their
  

10   website is almost fully the way it used to be, but --
  

11        Q.   All right.  I'm -- I'm not sure, I'm still
  

12   missing a few things, but that's okay.  So I think we've
  

13   covered request six with respect to our discussion on --
  

14   earlier on request three.
  

15             Request seven was supply plant shipping
  

16   percentage and aversion limit percentage for each order
  

17   by month since 2000.
  

18        A.   That would be Tables 15 and 16.
  

19        Q.   That's what I had listed.
  

20        A.   And also to clarify on number six that was
  

21   separated out in part, so it's Tables 12, 13, 14 --
  

22        Q.   Thank you.
  

23        A.   -- all relate to request six.
  

24        Q.   So 13 -- 12, 13, and 14 sort of combined would
  

25   respond to six, and then also, as you said, 12 and 13
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 1   sort of also go back to request three --
  

 2        A.   Correct.
  

 3        Q.   -- sort of a overlapping?
  

 4        A.   Yes.
  

 5        Q.   Request eight, any and all data on the volume
  

 6   of milk movements of producer milk from producer zone to
  

 7   urban fluid milk plants?  I don't see --
  

 8        A.   This one is denied.  It would be infeasible to
  

 9   pull all that data together, and it would reveal
  

10   confidential information as well.
  

11        Q.   Leaving aside the infeasible for one moment,
  

12   if you combined orders, could you deal with the
  

13   confidential issue?  Could it be addressed?
  

14        A.   I don't think I could speak to that without
  

15   pulling the data together and --
  

16        Q.   I'm not going -- I'm not going to make a
  

17   request now about it, I want to discuss this with my
  

18   client because I don't want to just make requests for
  

19   the purpose of making requests --
  

20        A.   Sure.
  

21        Q.   -- but I'd like to put things sort of on hold
  

22   for a moment to see if we can do.
  

23             JUDGE CLIFTON:  Thank you, Mr. English.
  

24             MR. ENGLISH:  But I'm not making a request at
  

25   this moment, I'm nonetheless going to try to do
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 1   something.
  

 2   BY MR. ENGLISH:
  

 3        Q.   Number nine, any and all data on the volume of
  

 4   milk movements of transfer milk from plant of first
  

 5   receipt to fluid milk plants.  Is that covered in Table
  

 6   17?
  

 7        A.   Yes.
  

 8        Q.   Ten, and this is from my letter, so the amount
  

 9   of or the percentage of plants where shrinkage exceeds
  

10   the maximum amount allowed to be classified at lowest
  

11   class, and I'm going to stop because we've already
  

12   talked about this is Table 18 very clearly, right?
  

13        A.   Yes, this is Table 18.
  

14        Q.   11 and 12 were information about various
  

15   questions for the Department, and I think you have
  

16   denied those?
  

17        A.   That's correct.
  

18        Q.   What's the basis for the denial of 11?
  

19        A.   USDA did not consider these items as part of
  

20   the data request.  The requester is instructed that if
  

21   they wish to pursue obtaining the information that they
  

22   file a Freedom of Information request through AMS.
  

23        Q.   Is that also true of 12?
  

24        A.   Yes.
  

25        Q.   Number 13, mailbox prices for FMMO reporting
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 1   areas and California, so we leave California aside for a
  

 2   moment.  This would be conceivably duplicative of Table
  

 3   6 for the Cooperative's again?
  

 4        A.   Yes, that's correct.
  

 5        Q.   And that as of California, that is information
  

 6   that's provided to be collateral in the California
  

 7   website; is that correct?
  

 8        A.   Well, we do publish a mailbox price for
  

 9   California --
  

10        Q.   Oh.
  

11        A.   -- in --
  

12        Q.   Is that -- is that in Table 6?
  

13        A.   It is in Table 6.
  

14        Q.   It is in Table 6, I'm sorry, I didn't see it,
  

15   I apologize.
  

16        A.   It's probably in the Table 6 continued, it's
  

17   the very last column on -- where it says, "Table 6
  

18   continued," so that would be pages 7 through 12 of Table
  

19   6.
  

20        Q.   I see it's on the last column.
  

21        A.   And it's the last column, correct.
  

22        Q.   So actually that question is responded to in
  

23   its entirety, except I have a few questions about that,
  

24   but okay.
  

25             Number 14, for FMMO marketing orders and
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 1   California, average 35 -- 3.5 percent blend prices,
  

 2   average prices at average tests, and the butterfat,
  

 3   protein, and total SNF tests, where available.
  

 4        A.   So that was -- Table 19 is partly in response
  

 5   to that, and that's the average 3.5 percent blend
  

 6   prices.  The average prices at average test, we did not
  

 7   provide that, but the information was provided one week
  

 8   in advance that you could run those calculations
  

 9   yourself.  And then the butterfat, proteins, and solid
  

10   nonfat test are in Tables 7 and 8, which were also in
  

11   response to the Cooperative.
  

12        Q.   So let me just go back to the -- I mean, I
  

13   agree I got these materials ahead of time, and I'm not
  

14   sure when I got them, maybe there's an e-mail and I
  

15   missed something.  So what you're saying is because you
  

16   provided the information with respect to -- I'm sorry,
  

17   you provided that testing, you provided at 3.5?
  

18        A.   At 3.5.
  

19        Q.   Okay.  And then you're saying we are able to
  

20   run it at test?
  

21        A.   If you would choose to do that.  We do not
  

22   publish that.
  

23        Q.   Okay.  So it's just not something -- it's --
  

24   data requests of course for data that you already have
  

25   and publish, correct?
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 1        A.   Correct.
  

 2        Q.   And you're not going to create data
  

 3   necessarily except to the extent that --
  

 4        A.   Correct.
  

 5        Q.   All right.  But if we want to do that, we're
  

 6   able to do that.  All right.
  

 7             So I'm not going to try to run through every
  

 8   single one of these.  A number of these reports refer to
  

 9   NASS, and I think that what you're telling us is that's
  

10   publicly available date and available on the NASS --
  

11        A.   Yes.
  

12        Q.   -- am I correct?
  

13             And then when there's a reference, pure
  

14   reference to California like number 17, we're either
  

15   going to be talking -- California has already put a lot
  

16   up there, I think they're still putting things up, if
  

17   things like that are out there, that would be
  

18   California, correct?
  

19        A.   Yes.  Excuse me.
  

20        Q.   So going down, then, to number 22, for each of
  

21   the production areas in the previous request, and I
  

22   guess maybe there's a plural missing from requests,
  

23   please identify for each year the total number of
  

24   producers and the number that produced more than
  

25   500,000 pounds of milk per month.  And that sort of goes
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 1   to small business, as does 24.  Would 22 and 24 be
  

 2   responded to by Table 20?
  

 3        A.   Yes.
  

 4        Q.   So on page four of my letter, number 23, for
  

 5   each of the production areas in the previous requests,
  

 6   please identify the number of producers by size of dairy
  

 7   farm as measured by dairy cow numbers, less than 50, 500
  

 8   to a thousand, a thousand to 2,000, and greater than
  

 9   2,000.  And I don't see a response to that request.
  

10        A.   No.  It was our understanding that that was
  

11   request -- since it says "for each of the production
  

12   areas in the previous requests," we assumed that meant
  

13   that it was for California and would be answered by
  

14   CDFA.
  

15        Q.   Okay.  I will again check with my client
  

16   before I -- I think "requests" plural was intended to be
  

17   all of them, but I will -- again, I will not -- at the
  

18   moment let me confer with my client before I come back
  

19   on that.  I don't want to, again, just make a request
  

20   for the purpose of making a request.
  

21             MR. ENGLISH:  Your Honor, I move the admission
  

22   of Exhibit 10.
  

23             JUDGE CLIFTON:  Is there anyone who'd like to
  

24   question the witness or question Mr. English before you
  

25   determine whether you have any objection to the
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 1   admission into evidence of Exhibit 10?  There is no one.
  

 2             Is there any objection to the admission into
  

 3   evidence of Exhibit 10?  There is none.
  

 4             Exhibit 10 is admitted into evidence.
  

 5             (Whereupon Exhibit 10 was admitted
  

 6             into evidence.)
  

 7   BY MR. ENGLISH:
  

 8        Q.   Let me go back to one that I skipped because I
  

 9   made an assumption and it ought to be in the record,
  

10   number 18, back on page three, and my assumption was in
  

11   response to your questions of Mr. Beshore.  This says
  

12   for 2010 to 2015, the name and location of all
  

13   California plants and products made, included in product
  

14   price surveys as reported by AMS or NASS, CDFA,
  

15   identifying for each the survey in which each plant
  

16   participates.
  

17        A.   Right.  That's denied because it would reveal
  

18   confidential information.
  

19        Q.   All right.  That was -- that was my
  

20   assumption, but -- but my client is correct, it ought to
  

21   be on record, so --
  

22             All right.  Again, that -- that concludes my
  

23   exam on Exhibit 10, but not my examination.
  

24             So let's briefly turn to Attachment B.  And
  

25   Attachment B is the National Dairy Products Sales
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 1   Reporting Data which result from, as you indicated, 7
  

 2   CFR part 1170, correct?
  

 3        A.   Yes.
  

 4        Q.   And the basis for that is found in the statute
  

 5   at 7 USC, capital U-S-C, Section 1637 through 1637b; is
  

 6   that correct, to your knowledge?  If you don't know, I
  

 7   just -- there's a statute -- there's an underlying
  

 8   statute for dairy product mandatory reporting, correct?
  

 9        A.   Yes, that's correct.
  

10        Q.   And the requirement for dairy product
  

11   reporting is that the USDA shall establish this program
  

12   for products that are used in the Federal Milk Order
  

13   Program, correct?
  

14        A.   Yes.
  

15        Q.   And so for instance, the way the statute and
  

16   therefore the regulation are written, it doesn't require
  

17   the collection of information for any product that is
  

18   not included, correct?  That is that the statute
  

19   actually says that you shall collect the information
  

20   with respect to products that are used to establish the
  

21   prices in Federal orders, correct?
  

22        A.   Yes.
  

23        Q.   So if there's a product -- so for -- for Class
  

24   IV, Roman numeral IV, in the federal program, you
  

25   collect data for nonfat dry milk because in the Federal
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 1   Order, that nonfat dry milk price is the price that is
  

 2   used to -- to help establish and formulate a Class IV,
  

 3   correct?
  

 4        A.   Correct.
  

 5        Q.   But you don't collect on something call SMP,
  

 6   or skim milk powder, because that product is not
  

 7   included?
  

 8        A.   Correct.
  

 9        Q.   Now, 1170, which is the regulation for dairy
  

10   product price reporting, was adopted by the Department
  

11   in response to the statute, correct?
  

12        A.   Correct.
  

13        Q.   But it's adopted through notice-and-comment
  

14   rulemaking, correct?
  

15        A.   Yes.
  

16        Q.   Okay.  Which is to say it is not subject to
  

17   the same kind of proceeding we're here in today,
  

18   correct?
  

19        A.   That's correct.
  

20        Q.   So if as a result of a proposal submitted in
  

21   this hearing there were requests to collect the data in
  

22   a different way, there's nothing that prevents the
  

23   Department from amending 1170, correct?
  

24             MR. HILL:  Your Honor.
  

25             JUDGE CLIFTON:  Mr. Hill.
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 1             MR. HILL:  Brian Hill.
  

 2             I don't think that this witness can speak to
  

 3   that.  I think we're making a little legal conclusion by
  

 4   her now at this point.
  

 5             JUDGE CLIFTON:  I -- I agree with you.
  

 6             I understand what you're doing, Mr. English.
  

 7   Is there a way different way you could ask it?
  

 8             MR. ENGLISH:  I think the point has been made.
  

 9             JUDGE CLIFTON:  Well, yeah, you did make your
  

10   point.  You -- you asked her is there anything that
  

11   would stop it.  I don't know whether she can answer it
  

12   if you asked her is she aware of anything that could
  

13   stop it.  I don't know.
  

14   BY MR. ENGLISH:
  

15        Q.   Well, are you aware of anything that could
  

16   stop it from being --
  

17        A.   I can't speculate to that.
  

18             MR. ENGLISH:  Thanks anyway, Your Honor.
  

19   BY MR. ENGLISH:
  

20        Q.   You're aware that CDFA presently collects data
  

21   for the CWAP, capital C, capital A, capital A,
  

22   capital P.  California Weighted Average Price.
  

23             MR. SCHIEK:  You said CAAP.
  

24   BY MR. ENGLISH:
  

25        Q.   Sorry.  CWAP.  So you are aware that that data
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 1   is collected, correct?
  

 2        A.   Yes, I am.
  

 3        Q.   And it's published, correct?
  

 4        A.   Yes, it is.
  

 5        Q.   And that is data collected on California
  

 6   plants only selling nonfat dry milk, correct?
  

 7        A.   That's my understanding.
  

 8             JUDGE CLIFTON:  Would you tell me again what
  

 9   that stands for?
  

10             MR. ENGLISH:  California Weighted Average
  

11   Price.
  

12   BY MR. ENGLISH:
  

13        Q.   So turning to -- to the tables, and, again,
  

14   partly more for clarity than anything else on some of
  

15   these, Table 3, which is the Class I differential, this
  

16   is literally taken out of part 1000 as mod -- as
  

17   modified in the instance of the Southeast, Appalachian,
  

18   Florida orders, correct?
  

19        A.   Yes, Orders 5, 6, and 7.
  

20        Q.   Right.  And the column in the middle for Class
  

21   I Differential Adjustment, that's for Orders 5, 6, and
  

22   7, correct?
  

23        A.   That's correct.
  

24        Q.   For all areas, that's a zero, correct?
  

25        A.   Yes.
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 1        Q.   Turning to Table 6, which we discussed a
  

 2   moment ago, Mr. Beshore discussed with you with respect
  

 3   to California, when I looked through this, and I guess
  

 4   really the second half that -- in a way the first part
  

 5   half is the Eastern part of the country and the second
  

 6   half is the Western part of the country, correct, in a
  

 7   way?
  

 8        A.   I guess it could be, it was --
  

 9        Q.   Yes.
  

10        A.   -- just --
  

11        Q.   Yeah.
  

12        A.   -- the way we normally publish it as that's
  

13   where it looked good to break it on the page.
  

14        Q.   I didn't see data, which I believe is actually
  

15   available, back when Utah and Idaho were part of the
  

16   Federal order.  I believe USDA published mailbox data, I
  

17   think in 2000 the data was combined, and then starting
  

18   in 2001 the data was broken out through March of 2004
  

19   when that order was voted out.
  

20        A.   I -- I can't speak to that, that was before my
  

21   time.
  

22        Q.   Well, all right.  Well, the time period
  

23   covered here and by -- by the request began with 2000,
  

24   and so I'm wondering whether we could get supplemented
  

25   data or revised table to include the data that I believe
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 1   is available for 2000 through March of 2004.
  

 2        A.   It -- as long as that data was published, we
  

 3   could get that for you.
  

 4        Q.   So I will make that request.
  

 5             MR. HILL:  This is Brian Hill.
  

 6             Would you please clarify what you're asking
  

 7   for so we can --
  

 8             MR. ENGLISH:  Sure.
  

 9             MR. HILL:  -- get that straight on the record?
  

10             MR. ENGLISH:  Sure.  So in our Exhibit 10, we
  

11   asked for mailbox prices in number 13, and -- and that
  

12   data also I think was asked by the Cooperatives, so
  

13   there's -- there's some overlap.  And we asked for it,
  

14   this is one of the general ones, so from 2000 on.  When
  

15   I look at Table 6, I do not see data for what was the
  

16   Western Order, and I believe that's how it was published
  

17   in 2000.  And then from the beginning of 20 -- 2001
  

18   through March of 2004 when that Order terminated,
  

19   through -- through March of 2004 when it was terminated,
  

20   you published two columns, one for Idaho and one for
  

21   Utah for mailbox prices.  And so our request is that to
  

22   the extent that data was published and was available in
  

23   one column for 2000 and divided out in two columns for
  

24   2001, that it be made available so that we have all the
  

25   data like we have it for the other geographic areas.
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 1             Is that clear?  I just wanted to make sure,
  

 2   you asked me, I wanted to make sure.
  

 3   BY MR. ENGLISH:
  

 4        Q.   Turning to Table 9.  And this is -- I think
  

 5   for clarification, we'll see, you've indicated in
  

 6   response to request for -- question from Mr. Beshore and
  

 7   also from me that you were not able to publish in your
  

 8   written statements since that you were not able to
  

 9   provide data for individual orders other than the Upper
  

10   Midwest, correct?
  

11        A.   That's correct.
  

12        Q.   But it appears to me that you've nonetheless
  

13   provided combined data?
  

14        A.   Yes.
  

15        Q.   Okay.  So looking -- looking at this, the five
  

16   columns, if you took column four, which is eligible milk
  

17   not pooled in all orders estimated, and you subtracted
  

18   column five, the Upper Midwest, you would then by
  

19   arithmetic have all the other orders that had eligible
  

20   milk, correct?
  

21        A.   Correct.
  

22        Q.   Before I ask the next question, I'm going
  

23   to -- I -- I could ask you, but I think I should ask
  

24   somebody else, what the treatment of dumped milk is, and
  

25   would I be correct that is a question better asked of a
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 1   market order witness?
  

 2        A.   Could you clarify what you mean by
  

 3   "treatment"?
  

 4        Q.   How is it classified by the Federal order?
  

 5        A.   It is priced at the lowest class.
  

 6        Q.   Oh, okay.  I -- forgive me, I -- I made an
  

 7   assumption based on -- I apologize.  So you do know the
  

 8   answer, and it's based on the lowest class?
  

 9        A.   Correct.
  

10        Q.   So let me turn to Table 18.  The column for
  

11   7(b), Total Skim Pounds Received, Physically Received,
  

12   for the month of January 2009, the total is 34,394,744,
  

13   correct?
  

14        A.   Correct.
  

15        Q.   And that is milk received by plants that are
  

16   pure 7(b) plants, correct?
  

17        A.   That is my understanding.
  

18        Q.   So if there was an ESL -- if there's a plant
  

19   or reporting entity that has ESL and non-ESL, that
  

20   probably would have been under 7(a)?
  

21        A.   It depends on how they qualify.  If -- if they
  

22   qualify -- it's my understanding if they meet the
  

23   qualifications for 7(a), then that is how they are
  

24   counted.
  

25        Q.   Okay.  So there could be ESL milk that because
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 1   it's -- the plant qualifies as an (a) plant is then
  

 2   under the (a) column rather than the (b) column --
  

 3        A.   That's correct.
  

 4        Q.   -- is that right?
  

 5             So let's turn to Table 21.  And this is
  

 6   1000.76, partially regulated plants.  And I'm not going
  

 7   to make assumptions like I did earlier and I was wrong,
  

 8   but obviously if I should ask these questions of
  

 9   somebody else, please feel free to tell me that.
  

10             Under 1076(c), is it true that whether there
  

11   are any other states, that plants -- fluid milk plants
  

12   in California that are partially regulated under the
  

13   Federal order are treated as a 1076(c) plant unless they
  

14   meet the full regulation requirements of the order,
  

15   correct?
  

16        A.   That would be my understanding.
  

17        Q.   Without divulging confidential information,
  

18   but just yes or no, are there any plants under (c) that
  

19   are plants located in jurisdictions other than
  

20   California?
  

21        A.   I can't -- this data was submitted to me by
  

22   the economists and the statisticians in the orders, so I
  

23   couldn't --
  

24        Q.   Okay.
  

25        A.   -- speculate on that.
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 1        Q.   I didn't make this request, but -- but there
  

 2   is also provision for, under 1076(d), that maybe a
  

 3   request wasn't made for that, but --
  

 4        A.   Well, it was made for that, but we're not
  

 5   aware of anyone that falls under 76(d).
  

 6        Q.   There's nobody that's ever fallen under
  

 7   1076(d), to your knowledge?
  

 8        A.   Not that I'm aware of, but --
  

 9        Q.   That's all my questions.  Thank you very much.
  

10             MR. ENGLISH:  I do reserve with the
  

11   opportunity, Your Honor, to consult with my client about
  

12   those couple items that, again, I don't want to simply
  

13   make the request.  And of course I am interested still
  

14   in either revised or additional Table 6 with respect to
  

15   the Idaho, Utah data for the time period that was
  

16   available.
  

17             Otherwise, I am done, and I thank the witness.
  

18             JUDGE CLIFTON:  Thank you.  Thank you, Mr.
  

19   English.
  

20             I do admire how you and Mr. Beshore are so
  

21   well-prepared for this.  Obviously getting it ahead of
  

22   time helped.
  

23             Who else would like to question this witness.
  

24   now?
  

25   ///
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 1                       CROSS-EXAMINATION
  

 2   BY MR. VETNE:
  

 3        Q.   John Vetne for Hilmar Cheese.
  

 4             Let's see.  I think it was Exhibit 10, request
  

 5   18 included a request for a list of plants, products, so
  

 6   forth; is that correct?  Do you see that?
  

 7        A.   A list of the plants that were included in the
  

 8   Product Price Survey.
  

 9        Q.   Is -- is that -- the request is longer than
  

10   that, but is that where the confidentiality provision
  

11   kicked in?
  

12        A.   Yes.
  

13        Q.   So whatever come after that, even though you
  

14   might have been able to provide it, you stopped with the
  

15   start of the question because the plants that
  

16   participate are not publicly known or publicly available
  

17   to anybody?
  

18        A.   Correct.
  

19        Q.   Got it.
  

20             But with respect to the -- if we can go back
  

21   to the question that Chip English asked, AMS now and
  

22   NASS in the past, provides surveyed information on
  

23   average prices at which, for example, NFDM products
  

24   sell, correct?
  

25        A.   Correct.
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 1        Q.   And -- and -- and you do so because the price
  

 2   formula in the Federal order says here's the price of
  

 3   milk, you take NFDM, you subtract the make allowance and
  

 4   whatever else it is, it's part of the formula, correct?
  

 5        A.   That's correct.
  

 6        Q.   That's why you do it.  So if -- if the federal
  

 7   order were to change and say, okay, we're going to take
  

 8   the average price for whole milk powder or -- or skim
  

 9   milk powder or whatever product is put in there, it
  

10   would be your obligation to find plants that make it and
  

11   survey a price?
  

12             MR. BESHORE:  Object.  That's -- that's asking
  

13   for a legal -- that's asking --
  

14             JUDGE CLIFTON:  You are?
  

15             MR. BESHORE:  Marvin Beshore, sorry.
  

16             That's asking the witness to make a legal
  

17   conclusion or a legal interpretation of the statutes and
  

18   regulations, to which Mr. Hill had objected previously
  

19   when Mr. English was questioning her.  I object to
  

20   asking for that kind of information from the witness, I
  

21   mean, she -- it's not appropriate, she can't give it,
  

22   and you know, what's it worth from her?
  

23             JUDGE CLIFTON:  Mr. Beshore, stay there,
  

24   please.  It seemed logical to me the answer would be
  

25   yes.  How is that a legal question rather than a
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 1   common-sense question?
  

 2             MR. BESHORE:  The question was whether -- how
  

 3   the statute for mandatory reporting would operate if a
  

 4   hypothetical, nonexistent regulation under the federal
  

 5   orders were in place, and I think that's -- you know,
  

 6   that's a legal question.  It's asking for an
  

 7   interpretation of how the statute would -- would
  

 8   operate.
  

 9             JUDGE CLIFTON:  Does the statute itself
  

10   specify the particular products or does only the
  

11   regulation specify?
  

12             MR. BESHORE:  I don't have it in front of me,
  

13   so   I -- so I don't know.
  

14             JUDGE CLIFTON:  Then I guess it is a legal
  

15   question.  All right.  Thank you, Mr. Beshore.
  

16             Mr. Vetne, any -- any response to
  

17   Mr. Beshore's objection?
  

18             MR. VETNE:  Yeah, I think it's an important
  

19   distinction in the statute, which -- and I didn't -- my
  

20   question did not ask about the statute.  My question
  

21   asked about AMS protocol in relation to regulations that
  

22   they promulgate.
  

23             JUDGE CLIFTON:  In that case, the objection is
  

24   sustained.
  

25   ///
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 1   BY MR. VETNE:
  

 2        Q.   Does AMS -- apart from who participates in the
  

 3   survey, does AMS apply a confidentiality rule to
  

 4   revealing what products are made at certain plants?
  

 5        A.   Can you repeat the question again, please?
  

 6        Q.   Yeah.  Forget the -- who participates in the
  

 7   survey question.  If -- if AMS is asked, well, about,
  

 8   you know, how many plants make cheddar cheese, where are
  

 9   they located, would -- would that raise a
  

10   confidentiality issue in your experience?
  

11        A.   It's possible, but we publish the number of
  

12   reporting entities for cheddar cheese in the Weekly
  

13   National Report every week that report on that survey.
  

14        Q.   If -- I'm sorry, I'm talking -- I'm not
  

15   talking about survey -- price surveys; I'm talking about
  

16   who makes what product.  Is there a confidentiality
  

17   issue there in AMS?
  

18        A.   If you are asking us to tell you a specific --
  

19   what a specific plant manufactures, then yes, that would
  

20   be confidential.
  

21        Q.   Okay.  Even though it's public knowledge on a
  

22   plant code on the product or public knowledge in the IMS
  

23   list published by the FDA, AMS applies a different
  

24   confidentiality rule to things that are in public
  

25   knowledge?
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 1        A.   Yes, they do.
  

 2             JUDGE CLIFTON:  Now, I want to go back to your
  

 3   question and the answers.  You used the word "plants,"
  

 4   and the witness used the word "entities."  Does that
  

 5   make any difference with regard to the questions and
  

 6   answers?
  

 7             MR. VETNE:  Gee, it might because entities are
  

 8   multiple plants, so let's make sure we -- we have the
  

 9   answer as it applies to plants by any entity.
  

10             JUDGE CLIFTON:  Could -- could you just start
  

11   again?
  

12   BY MR. VETNE:
  

13        Q.   Let me ask the witness how she understood the
  

14   question.
  

15        A.   I understood it to ask that you -- if you
  

16   asked us what products an individual plant makes --
  

17        Q.   Yes.
  

18        A.   -- would we reveal that to you?
  

19        Q.   Yes.
  

20        A.   And the answer is no.
  

21        Q.   Okay.  Thank you.
  

22                       CROSS-EXAMINATION
  

23   BY MS. HANCOCK:
  

24        Q.   Good afternoon, Ms. Warren.  Can you hear me?
  

25             Nicole Hancock for the Producer Handlers
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 1   Association and the Ponderosa.
  

 2             I want to talk to you just briefly about Table
  

 3   21 for Exhibit -- in Exhibit 9.  This was prepared in
  

 4   response to a request from Ponderosa; is that correct?
  

 5        A.   That's correct.
  

 6        Q.   And -- and it asked for the number of plants
  

 7   by milk order under 7 CFR 1000.76 sections (a) through
  

 8   (d)?
  

 9        A.   Correct.
  

10        Q.   Okay.  And so it -- if I understood you
  

11   correctly, this chart identifies (a) through (c) because
  

12   those are the ones that you have numbers for, you don't
  

13   have any numbers for anyone under (d) because you don't
  

14   have any record of any producers that are partially
  

15   regulated under subsection (d)?
  

16        A.   That's correct.
  

17        Q.   Okay.  And then the request also asked for the
  

18   volume that was subject to each election as well as the
  

19   state where the plants were located.  Were you able to
  

20   obtain that information?
  

21        A.   We could not supply that data because it would
  

22   reveal confidential information.
  

23        Q.   Okay.  So you can't produce that information
  

24   in part either or in some collective rolled-up way that
  

25   wouldn't reveal any confidential information?
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 1        A.   No, we can't.
  

 2        Q.   Okay.  And is it -- is it fair to say that the
  

 3   marketing orders -- the USDA marketing order witnesses
  

 4   who will come on after you would be the -- better
  

 5   situated to talk about the justifications behind the
  

 6   partially regulated sections identified here, the
  

 7   justifications that went into those exceptions?
  

 8        A.   That's correct.
  

 9        Q.   Okay.  That's all I have.  Thank you.
  

10             JUDGE CLIFTON:  Who else has questions of this
  

11   witness?
  

12                      RECROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14        Q.   May I have -- thank you for bearing with me.
  

15   Just a couple follow-up questions.
  

16             Marvin Beshore, Ms. Warren.
  

17             With respect to dumped milk, I think your
  

18   testimony was that -- you were asked how it's counted
  

19   for under the orders, and you said the lowest -- my
  

20   notes say you said the lowest class.  Is that the lowest
  

21   class by price that month or just Class IV, which is the
  

22   lowest numerical class in the Federal orders?
  

23        A.   It's my understanding it's priced at the
  

24   lowest class in that month.
  

25        Q.   Okay.  So it could be priced at Class III
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 1   or --
  

 2        A.   That's my understanding.
  

 3        Q.   Okay.  I may have asked this before, and I
  

 4   apologize if it is duplicated, but with respect to
  

 5   the -- the weekly National Dairy Products Reports data,
  

 6   is it possible to report, without identifying the number
  

 7   of plants or the -- or the identity of the plants, can
  

 8   volumes be reported on any regional bases?
  

 9        A.   No, they cannot for the same reason I stated
  

10   earlier, that the confidentiality rules that we assigned
  

11   to this is three or more plants or no one plant can have
  

12   the majority of the volume.
  

13        Q.   Thank you.  And I hope that wasn't totally
  

14   repetitive.
  

15        A.   No, it's good to clarify.
  

16        Q.   With respect to Exhibit 21 and the
  

17   identification "Partially Regulated Plants," are the
  

18   numbers showing on there -- do they indicate the number
  

19   of plants or the number of, you know, reports from the
  

20   Federal order system?  In other words, what I'm
  

21   wondering is some partially regulated plants are
  

22   partially regulated in multiple Federal orders in the
  

23   same month.  Would that plant -- would such a plant show
  

24   up as, assuming it was in Category A, would it show up
  

25   as one plant on this table or two or three depending on
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 1   how many orders it's in?
  

 2        A.   It would only show up as one because it was
  

 3   reported by the Order that was assigned responsibility
  

 4   for that plant.
  

 5        Q.   Okay.  And so for Category C, California
  

 6   plants, that -- or Category C, plants, which it would
  

 7   appear would be all California plants being the only
  

 8   market-wide state order pooling regulation that we know
  

 9   of, that would indicate then the number of plants from
  

10   California that are partially regulated?
  

11        A.   I can't answer that totally because I --
  

12   again, this was data that was submitted to me by the
  

13   orders, so if the 76(c) that are reported there would
  

14   have been plants that were assigned to one of the orders
  

15   and then submitted to me, so I don't know specifically
  

16   that that's a hundred percent true.
  

17        Q.   But it was your understanding, if I heard your
  

18   last response correctly, that each plant has one person
  

19   assigned to it so that it's only counted one time even
  

20   though it distributes in multiple orders?  I mean,
  

21   that's --
  

22        A.   Maybe I misunderstood your question, but I
  

23   guess let me clarify.  Were you asking me if I know
  

24   specifically that every plant in the 76(c) section is
  

25   California?
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 1        Q.   No.
  

 2        A.   Okay.  That's what I was answering, sorry.
  

 3        Q.   Oh, I'm sorry.  No, but -- no, my question is
  

 4   do you -- is it your understanding that that represents
  

 5   10 or 11, depending on the month, different plants?
  

 6        A.   Oh, yes, that's correct.
  

 7        Q.   Okay.  Now, one final question.  There were
  

 8   some questions from Mr. English, I believe, with respect
  

 9   to the Dairy Market News Reports on spot milk sales or
  

10   prices in spot milk sales, and you didn't provide any
  

11   prepared data in response to that request, but you
  

12   indicated that it's in Dairy Market News, and those are
  

13   available?
  

14        A.   Those are available on their website.
  

15        Q.   Okay.  So just with respect to that data, is
  

16   it -- would it generally be correct that there's no
  

17   tabulated volumes reflected in those reports?
  

18        A.   I do not believe so.
  

19        Q.   Okay.  And there's -- there -- they're fairly
  

20   described as anecdotal, are they not?  Wouldn't that be
  

21   correct?
  

22        A.   That would be my understanding of it, yes.
  

23        Q.   Okay.  Not usually done in terms of ranges or
  

24   mostlys or anything of that sort?
  

25        A.   No.
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 1        Q.   Okay.  Very good.  Thank you.
  

 2        A.   Thank you.
  

 3             Judge Clifton, can I take a five-minute break?
  

 4             JUDGE CLIFTON:  This is Judge Clifton.  This
  

 5   is Judge Clifton.  Let's take a break.  The witness has
  

 6   asked for only five minutes, but I think we need 15.
  

 7             So what is it?  It's roughly 2:40.  Please be
  

 8   back ready to go at 2:56.
  

 9             (Whereupon a break was taken.)
  

10             JUDGE CLIFTON:  All right.  We're back on the
  

11   record at 2:57.
  

12             I love that announcement, it makes me feel
  

13   like I'm a conductor on some sort of a train.
  

14             Who was on the way up here?
  

15                      RECROSS-EXAMINATION
  

16   BY MR. ENGLISH:
  

17        Q.   Chip English.
  

18             So some of this is prompted by answers to
  

19   Mr. Vetne, one of the -- some of it is prompted by the
  

20   fact that I realize I skipped ahead too much.
  

21             Let's look at Number -- Request Number 18 as
  

22   opposed to Table 18 again.
  

23        A.   In your -- your letter?
  

24        Q.   In my letter of July 8th, yes, Exhibit 10.
  

25             So I think I understand what happened, and I
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 1   probably should have known better.  Asking for the name
  

 2   and location.  I know a little bit about the reporting,
  

 3   and I can see why that created some issues.  So if we
  

 4   try to rephrase it and took out "name and location," my
  

 5   thought was if it said -- we said, Could you by product
  

 6   tell us for California which products would have three
  

 7   or more reporting and for whom, very limited, more than
  

 8   50 percent by one of those entities.  Because my -- my
  

 9   understanding is there's two rules.  You've got the
  

10   you're not going to report if it's fewer than three, and
  

11   I'm very familiar with that one from the Federal orders,
  

12   but then the second one, as I understood it, is but also
  

13   even if you have more than three, if one entities
  

14   reports more than the majority, you would not be able
  

15   to --
  

16        A.   Correct.
  

17        Q.   -- count that one?
  

18             So my question is -- and you may have to
  

19   consult and come back -- is could you provide instead,
  

20   get rid of the names, location, we're not looking for
  

21   confidential information, I shouldn't have asked that
  

22   question.  So instead, could you provide by reportable
  

23   products, not just all products because we only care
  

24   about reportable products, the names of the products for
  

25   which for California you would have three or more
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 1   entities and for which you don't have an entity that's
  

 2   the majority, that's to say that conceivably it could be
  

 3   disclosed?
  

 4        A.   Right.  We would not provide any regional
  

 5   information, including we would consider California
  

 6   regional.
  

 7        Q.   So even that you can't do?
  

 8        A.   No, we would not.
  

 9             JUDGE CLIFTON:  Why?
  

10             THE WITNESS:  Most likely it would result in
  

11   confidential information being revealed.
  

12             JUDGE CLIFTON:  Do you determine that without
  

13   applying the math to see if the rule would be violated?
  

14             THE WITNESS:  We would have to run those
  

15   calculations, but based on my experience running this
  

16   report for three years, we would deny that information.
  

17   BY MR. ENGLISH:
  

18        Q.   Thank you.
  

19             Turning to number 25.  And I, again, see the
  

20   initial problem with name and location.  Do you know
  

21   whether data is collected -- again, we're not looking
  

22   for confidential information, so somehow we deal with
  

23   the name and location area -- do you know what
  

24   information is collected by Federal orders for milk of
  

25   California origin received at plants?
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 1        A.   I -- I would need to confer with my colleagues
  

 2   on that.
  

 3        Q.   All right.  If you could confer with your
  

 4   colleagues, and if there is a way of responding to the
  

 5   question with respect to volume and use classification
  

 6   and combining it as to all locations, so we're talking
  

 7   about it's received outside of California, and -- and if
  

 8   it can avoid the confidentiality requirements, combine
  

 9   them.  I think if we get some data, some data better
  

10   than none.  So I'm looking at some way of modifying the
  

11   request, and if you want to, we can talk, you know, off
  

12   record a little bit, too, but some way of modifying the
  

13   request to see if there's a way of getting a response to
  

14   the data request.
  

15             And, look, I'm just as interested in
  

16   protecting my client's confidentiality as the other, I
  

17   have never wanted that, so again, I should have noticed
  

18   that when we drafted the question that we were getting
  

19   into that with the name, so see if there's a way of
  

20   working on that.
  

21        A.   Okay.
  

22        Q.   And that's all I have.
  

23             THE WITNESS:  Judge Clifton, may I make a
  

24   clarification for Mr. English?
  

25             JUDGE CLIFTON:  Certainly.
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 1             THE WITNESS:  For number 23 of your requests,
  

 2   I misspoke in talking about it thinking that it was
  

 3   related to California only.  We do not maintain cow
  

 4   numbers in the Federal order, so we could not fulfill
  

 5   that request.
  

 6             MR. ENGLISH:  It's a different reason, same
  

 7   result?
  

 8             THE WITNESS:  Same result, no data, but yeah.
  

 9             MR. ENGLISH:  I appreciate the clarification.
  

10   And thank you.  And I thank everybody for their hard
  

11   work.
  

12             JUDGE CLIFTON:  Stay there, if you will,
  

13   Mr. English.
  

14             All right.  So I went back to my notes on
  

15   number 23, and originally you had assumed only
  

16   California was requested, but now that you know that's
  

17   not true, why is that still not something that you can
  

18   provide?
  

19             THE WITNESS:  They requested producers of size
  

20   -- or by size of dairy farm as measured by dairy cow
  

21   numbers, and we do not maintain any dairy cow number
  

22   data.
  

23             MR. ENGLISH:  Thank you.
  

24             JUDGE CLIFTON:  Who will next question this
  

25   witness?
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 1             See how intimidating you are?
  

 2                      RECROSS-EXAMINATION
  

 3   BY MR. VETNE:
  

 4        Q.   John Vetne for Hilmar.
  

 5             In response to that last question, you said,
  

 6   "We do not maintain dairy cow data."  Am I correct that
  

 7   when you say "we," you do not mean USDA, but you mean
  

 8   Agricultural Marketing Services Dairy Programs?
  

 9        A.   Yes, that's correct.
  

10             MR. VETNE:  Thank you.
  

11             JUDGE CLIFTON:  Does anyone else have
  

12   questions for this witness now?
  

13             I would assume she would be recalled when
  

14   she's had an opportunity to confer with colleagues about
  

15   the question still pending, although, Mr. English, you
  

16   probably owe her confirmation as to whether you're
  

17   interested in the things that you had said you would
  

18   confer with your client about.
  

19             MR. ENGLISH:  Chip English.  And I apologize.
  

20   I've conferred, and we're not going to pursue -- the one
  

21   we just talked about, yes, we're going to pursue, but
  

22   the one that I said I want to talk to my client about,
  

23   we're not.
  

24             JUDGE CLIFTON:  That's helpful.  Thank you.
  

25             All right.  I'd like to just go over in my
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 1   mind, then, make sure I know whether there are loose
  

 2   ends for this witness which would require her to be
  

 3   recalled.
  

 4             So, Mr. English, I think you still want the,
  

 5   quote, "Western Order Information" from 2000 to March of
  

 6   2004, that Utah and Arizona information.
  

 7             MR. ENGLISH:  Chip English.
  

 8             Yes, Your Honor.  I think there are now two
  

 9   things we're talking about.  That information I actually
  

10   did make a request for.  And then what I was just
  

11   discussing with Ms. Warren with respect to the plant
  

12   receipt of California milk, if there's some way of
  

13   getting that information.
  

14             The -- there were two other requests that I,
  

15   you know, said I would confer about, and those I'm
  

16   taking off the table, but I think we're down to those
  

17   two things that I'm still interested in.
  

18             Definitely want the Utah and Idaho information
  

19   for 2000 through March of 2004, with the caveat that the
  

20   2000 information I think was published combined.
  

21             JUDGE CLIFTON:  Are there any other questions
  

22   for Ms. Warren?
  

23             Ms. Warren, did you want to add anything to
  

24   your testimony thus far?
  

25             THE WITNESS:  No, I do not.
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 1             JUDGE CLIFTON:  Thank you.  You may step down.
  

 2   You are a remarkable witness.
  

 3             THE WITNESS:  Thank you.
  

 4             JUDGE CLIFTON:  Thank you very much.
  

 5             Mr. Hill, how would you like to proceed?
  

 6             MR. HILL:  I would like to recall Amanda
  

 7   Steeneck, please.
  

 8             JUDGE CLIFTON:  Very fine.
  

 9             MR. HILL:  And I will report that there is
  

10   another -- Brian Hill.  I will report that there is
  

11   another handout in response to Mr. English's requests.
  

12   I'm not sure how you want to proceed because we do have
  

13   Exhibit Number 7, which is essentially the same document
  

14   with less numbers.  So if you want to have this marked
  

15   as Exhibit Number 11, I'm fine with that.  If you want
  

16   to replace this as Exhibit Number 7 with fuller
  

17   documentation, I'm fine with that as well.
  

18             JUDGE CLIFTON:  I don't want to replace
  

19   anything.
  

20             MR. HILL:  Okay.
  

21             JUDGE CLIFTON:  We could, however, choose to
  

22   make -- the problem if I make it -- let me start over.
  

23             If I knew that I was going to have two number
  

24   7's, I would say from the beginning one's 7A and one's
  

25   7B.  Since I haven't done that, I think it's easier
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 1   rather than to link this to 7, just call it 11.
  

 2             MR. HILL:  That's fine with me, Your Honor.
  

 3             JUDGE CLIFTON:  And am I correct that this
  

 4   will be Number 11?
  

 5             MR. HILL:  That is correct.
  

 6             (Whereupon Exhibit 11 was marked for
  

 7             identification.)
  

 8             JUDGE CLIFTON:  All right.  So we'll pause now
  

 9   while these are distributed.
  

10             It is extremely impressive that the
  

11   Agricultural Marketing Service is able to produce this
  

12   kind of data so quickly.  I'm very pleased.
  

13             Ms. Steeneck, you remain sworn.  Would you
  

14   again state your name for the record?
  

15             THE WITNESS:  Amanda Steeneck.
  

16             JUDGE CLIFTON:  Mr. Hill, you may proceed.
  

17                     REDIRECT EXAMINATION
  

18   BY MR. HILL:
  

19        Q.   Yes, Ms. Steeneck.
  

20             Brian Hill.
  

21             Ms. Steeneck, you have been -- you're now in
  

22   possession of what is marked as Exhibit Number 11; is
  

23   that correct?
  

24        A.   Yes.
  

25        Q.   And do you recognize this document?
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 1        A.   Yes.
  

 2        Q.   What is it, please?
  

 3        A.   This is a California Milk Production from the
  

 4   baseline with the actual data for 2013 and projected
  

 5   data from 2014 to 2024.
  

 6        Q.   And did you put this together?
  

 7        A.   Yes.
  

 8        Q.   And it was at the request from Mr. English; is
  

 9   that correct?
  

10        A.   Yes.
  

11             MR. HILL:  I would like to enter this into
  

12   evidence, Your Honor, if there is no objection.
  

13             JUDGE CLIFTON:  Does anyone wish to question
  

14   the witness on Exhibit 11 before determining whether
  

15   there are any objections to it being admitted into
  

16   evidence?  There are none.
  

17             Is there any objection to the admission into
  

18   evidence of Exhibit 11?  There is none.
  

19             Exhibit 11 is admitted into evidence.
  

20             (Whereupon Exhibit 11 was admitted
  

21             into evidence.)
  

22             JUDGE CLIFTON:  Who would like to question
  

23   this witness -- well, Mr. Hill, did you have anything
  

24   further?
  

25             MR. HILL:  I have no questions, Your Honor.
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 1             JUDGE CLIFTON:  All right.  Who would like to
  

 2   begin the questioning?
  

 3                      RECROSS-EXAMINATION
  

 4   BY MR. BESHORE:
  

 5        Q.   Just a -- Marvin Beshore.
  

 6             Just a question or two about how we would use
  

 7   this with respect to the tables.  So if we took the --
  

 8   one of the tables, which -- which showed the change in
  

 9   the baseline in each year, in each of these years, and
  

10   say under in the Cooperative's Proposal we wanted to
  

11   plot volumes that are projected under the Cooperative's
  

12   Proposal.  We'd take the baseline number in the year,
  

13   and then add to it -- if it's an add, if it's a positive
  

14   number -- the number on the table.  And I didn't bring
  

15   my exhibit here to know which table it is.  The
  

16   applicable table -- add to it the number in the
  

17   applicable table where you projected a difference with
  

18   your model.  The model showed a difference if the
  

19   Cooperative's Proposal was in place, and that would give
  

20   us the total production projected in California for that
  

21   year.
  

22        A.   Yes.  As long as you add the corresponding
  

23   year to the -- to the assumed year, yes.
  

24        Q.   So at the end in 2024, the number would be
  

25   added to 66.6, and that would be assumed the difference
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 1   there.  Well, that -- that would be the projected total
  

 2   production in California under the Cooperative's
  

 3   Proposal that year.
  

 4        A.   Correct.
  

 5        Q.   Okay.  You'd do the same thing with the Dairy
  

 6   Institute Proposal or any of the other proposals that
  

 7   you -- that you modeled, correct?
  

 8        A.   Yes.
  

 9        Q.   Okay.  Now, I did some quick rough
  

10   calculations, just something kind of comparing year over
  

11   year data here.  It -- it -- most of them come out to
  

12   around the 3.5 percent per -- per year increase; is
  

13   that --
  

14        A.   I'm going to have to trust your --
  

15        Q.   Okay.
  

16        A.   If your --
  

17        Q.   If my --
  

18        A.   If your calculations are correct.
  

19        Q.   If my phone calculator had the right digits
  

20   entered into it and was working.  In any event, whatever
  

21   those ratios are, that is -- that is the percentage
  

22   annual increase that is built into the USDA baseline
  

23   model for California production, I would assume?
  

24        A.   Yes.
  

25        Q.   In the baseline, are those production changes
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 1   level for the whole country?  In other words, if you had
  

 2   Pennsylvania on here, because that's where I'm from,
  

 3   would the year-to-year increments for the baseline for
  

 4   Pennsylvania, if there was one, be the same as for
  

 5   California?
  

 6        A.   I do not have that information in front of me,
  

 7   and I -- I -- I can't answer that question.
  

 8        Q.   Okay.  I just wondered since it's not --
  

 9        A.   The --
  

10        Q.   It's not a regional -- USDA model is not a
  

11   regional --
  

12        A.   No.
  

13        Q.   -- model.
  

14        A.   So what the USDA, the national model
  

15   predicts -- the national model and the national numbers
  

16   that are predicted in production increases are -- are
  

17   published and available for your viewing on the World
  

18   Agricultural Outlook Board.  The regional sums for all
  

19   of the 14 milk production regions summed to that
  

20   national number.  So --
  

21        Q.   So the --
  

22        A.   -- for the --
  

23        Q.   -- World Agricultural Outlook Board
  

24   projections show -- have 14 regional --
  

25        A.   No.  No, no, it just shows a national, but the
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 1   14 regional milk productions that we have in our model
  

 2   sum to that number, so this is one of those 14 regions.
  

 3        Q.   Gotcha.  Thank you very much.  That's all I
  

 4   have.
  

 5             JUDGE CLIFTON:  That reminds me that we did
  

 6   want from Ms. Warren the best cite to the website where
  

 7   some of the information is harder to find since USDA is
  

 8   switching from website to website gradually through the
  

 9   different agencies.
  

10             All right.  Any other questions of
  

11   Ms. Steeneck?  Yes.
  

12                      RECROSS-EXAMINATION
  

13   BY MR. SCHIEK:
  

14        Q.   William Schiek with the Dairy Institute.
  

15             I thought I understood things when I sat down,
  

16   and Mr. Beshore asked questions, and I'm confused again,
  

17   so I just wanted to make sure.
  

18             I'm looking at Exhibit 6, and I'm looking at
  

19   table where -- okay, Table 13 entitled "California
  

20   Regional Milk Supply Equation," and I note that there is
  

21   also a Southwest Regional Supply Equation, and a
  

22   Western -- Former Western Order Supply, it -- there's a
  

23   number of regional supply equations.  So I guess my
  

24   question is, because I was -- I was confused, in terms
  

25   of using his number of three -- looked like about three
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 1   and a half percent per year, I was assuming that that
  

 2   number came out of a baseline that was produced in part
  

 3   by this California Regional Supply Equation, estimated
  

 4   parameters here projected forward.  Is that wrong?  Was
  

 5   I --
  

 6        A.   No, that is correct.  So the Department
  

 7   requires consistency in our estimations as what we're
  

 8   putting out there, so this model had to be consistent
  

 9   with the production estimations for the entire United
  

10   States.  This model, however -- okay, this is not
  

11   something I -- this model allowed each region to produce
  

12   an estimated amount for each region and then summed
  

13   itself up.
  

14             That being said, you -- to gain consistency,
  

15   those aren't necessarily going to be the same numbers
  

16   summed up as the published USDA numbers.  So what we
  

17   have to do is adjust numbers through intercept adjusters
  

18   to gain consistency across the board, so we adjust the
  

19   intercepts to gain that consistency.
  

20        Q.   Okay.  So you -- is -- is that specifically
  

21   referred to in the Table 13, that intercept adjuster?
  

22   Would I be able to find that there?
  

23        A.   No.
  

24        Q.   No.  Okay.  So -- so you -- you let these --
  

25   you estimate these regional supply equations and you sum
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 1   them up, and you find out that, oh, my gosh, we're, you
  

 2   know, we're at more production nationally than the World
  

 3   Agricultural Outlook Board?
  

 4        A.   Or less.
  

 5        Q.   Or less.  So you -- you adjust the intercept
  

 6   to each individual regional to -- to sum it or -- or to
  

 7   get it to work out or how -- how is that done?
  

 8        A.   So there are different type of intercept
  

 9   adjusters.
  

10        Q.   Okay.
  

11        A.   So there are intercept adjusters that affect
  

12   the intercepts all of each production region equally.
  

13   There are intercept adjusters that just affect one
  

14   production region.  But in this case, what I did is I
  

15   put together a system that allowed the interceptors
  

16   that -- adjusters to automatically solve for themselves
  

17   to true to the -- the number that is -- to be consistent
  

18   with the number that it is provided by the World
  

19   Agricultural Demand Board, so that intercept adjuster
  

20   that affects all of the regions simultaneously was used
  

21   to adjust all the regions simultaneously to change the
  

22   estimates to be consistent with the --
  

23        Q.   Okay.
  

24        A.   -- World Agricultural --
  

25        Q.   So --
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 1        A.   -- Outlook Board.
  

 2        Q.   Thank you.
  

 3             So does it -- can you tell me does it -- does
  

 4   it adjust them all in a consistent percentage basis or
  

 5   is it -- is it -- is it somehow determined that it
  

 6   adjusts some more than others based on some other factor
  

 7   that it's looking at?
  

 8        A.   The intercept adjuster for all of them would
  

 9   be consistently the same exact number.  When --
  

10        Q.   Okay.
  

11        A.   -- it is percentage-wise it would vary, I
  

12   would assume, from the regional number --
  

13        Q.   Okay.
  

14        A.   -- I assume, in how that affects things,
  

15   but --
  

16        Q.   Okay.
  

17        A.   If that helps.
  

18        Q.   And that -- that's a -- a lot of nuance, I --
  

19   I appreciate that.
  

20             Getting back to Mr. Beshore's question,
  

21   though, to kind of understand sort of the difference
  

22   between California and Pennsylvania.  If you were -- I
  

23   don't need you to know the actual number in answer to
  

24   this question, I don't think, but -- but there's --
  

25   there's a different underlying supply equation model
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 1   that you've estimated, so unless it happened to turn out
  

 2   that way, it's not necessarily the case that because
  

 3   California has gone up three and a half percent per year
  

 4   on the baseline according to this calculation, you
  

 5   wouldn't necessarily say that that would be the same
  

 6   result you would see in Pennsylvania?
  

 7        A.   No, I would not necessarily assume that to be
  

 8   true.
  

 9        Q.   Okay.  Thank you.
  

10             JUDGE CLIFTON:  Are there other questions for
  

11   Ms. Steeneck at this time?
  

12             Ms. Steeneck, is there anything you'd like to
  

13   add?
  

14             THE WITNESS:  No.
  

15             MR. HILL:  Smart answer.
  

16             JUDGE CLIFTON:  You may step down.  And thank
  

17   you so much.  I'm very pleased you were able to get that
  

18   data so quickly.
  

19             THE WITNESS:  Thank you.
  

20             JUDGE CLIFTON:  Ms. Warren, would you like to
  

21   come forward just with the website?
  

22             And if -- you remain sworn.  If you'd just
  

23   again state your name.
  

24             THE WITNESS:  Lorie, L-O-R-I-E.  Warren,
  

25   W-A-R-R-E-N.
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 1             JUDGE CLIFTON:  All right.  And what website
  

 2   are you telling us about?
  

 3             THE WITNESS:  This website is for the Dairy
  

 4   Products Mandatory Reporting Program and would contain
  

 5   the Annual Validation Questionnaire that I was referring
  

 6   to earlier.
  

 7             JUDGE CLIFTON:  Thank you.  And if you'd read
  

 8   into the record the website.
  

 9             THE WITNESS:  Should I say dot or period?
  

10             JUDGE CLIFTON:  Good question.  I think
  

11   everyone understands dot.
  

12             THE WITNESS:  Okay.  So it is
  

13   www.AMS.USDA.gov/rules-regulations, all together, no
  

14   spaces, back splash -- backslash M, as in Mary, M-R
  

15   backslash DMR.  It's much longer than it used to be.
  

16             JUDGE CLIFTON:  Are those truly backslashes
  

17   rather than forward slashes?
  

18             THE WITNESS:  I would -- I guess they're
  

19   probably forward slashes.
  

20             JUDGE CLIFTON:  Well, it could be either one.
  

21             THE WITNESS:  It's this one (indicating).
  

22   Could somebody help me out here?
  

23             MR. HILL:  Show that on the record.  Bottom
  

24   left to forward right?
  

25             JUDGE CLIFTON:  I thought she was showing
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 1   forward slash.  Does -- okay.  Does the one in between
  

 2   gov, G-O-V, and rules have the top leaning more toward
  

 3   rules?
  

 4             THE WITNESS:  Yes.
  

 5             JUDGE CLIFTON:  So that's a forward slash.
  

 6             Okay.  I -- if I were trying this, folks, I
  

 7   would try the forward slash first and if that doesn't
  

 8   work, try the backslash.
  

 9             THE WITNESS:  Come put me down.
  

10             JUDGE CLIFTON:  All right.  So those things,
  

11   two things are M like Mary, M like Mary, R like Ron, and
  

12   then a slash, and then D like David, M like Mary, R like
  

13   Ron.
  

14             THE WITNESS:  Correct.
  

15             JUDGE CLIFTON:  And what do those stand for?
  

16             THE WITNESS:  They change -- I want to say the
  

17   DMR is Dairy Mandatory Reporting.  And the MMR is -- I
  

18   have no idea.
  

19             MR. CARMAN:  Mandatory Market Reporting.
  

20             THE WITNESS:  Mandatory Marketing Reporting.
  

21             JUDGE CLIFTON:  Excellent.  Thank you so much.
  

22             And, you know, I have tried to find things
  

23   that I know are on USDA website somewhere, and it is not
  

24   user-friendly, so I'm very grateful to have this
  

25   information.
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 1             MR. BESHORE:  That's on the record.
  

 2             JUDGE CLIFTON:  All right.  Ms. Warren, you
  

 3   may step down.
  

 4             THE WITNESS:  Thank you.
  

 5             JUDGE CLIFTON:  Mr. Hill, how would you like
  

 6   to proceed?
  

 7             MR. HILL:  Well, at this time, Your Honor, we
  

 8   do have certain witnesses to honor a request by some
  

 9   proponents about specific sections of other federal
  

10   marketing orders and how they work, but there is, I
  

11   believe, a preliminary matter that Mr. --
  

12             MR. ENGLISH:  I said I would put that off
  

13   until after -- I'll do it any way you want to do it, but
  

14   it seems to me you have some time constraints, and I'm
  

15   happy to continue with your --
  

16             MR. HILL:  I was talking about the whey
  

17   factor.
  

18             MR. ENGLISH:  Yeah, that's --
  

19             MR. HILL:  Okay.
  

20             MR. ENGLISH:  I don't have to have -- my
  

21   understanding was that was going to go after all your
  

22   witnesses.
  

23             MR. HILL:  Okay.  That's fine.
  

24             JUDGE CLIFTON:  Me, too.  I need to rest up
  

25   for it.
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 1             There -- there is one preliminary matter with
  

 2   regard to the opening statements that I'd like to take
  

 3   some information on before you call your next witness.
  

 4             MS. HANCOCK:  Nicole Hancock for the Producer
  

 5   Handlers Association and Ponderosa.  I have a scheduling
  

 6   issue that I'm going to be gone for a part of the day
  

 7   tomorrow and on Friday, and I have asked the parties who
  

 8   submitted written proposals, the USDA, and -- and
  

 9   Judge Clifton if it would be okay if -- if we don't get
  

10   it -- if we don't get to that point in the schedule by
  

11   tomorrow morning before I leave, that I do my opening
  

12   statement either on Monday when I return or at the
  

13   beginning of -- before we present our case at whatever
  

14   time.  I don't have a preference, whatever works best
  

15   for Dairy Institute and the Cooperatives and -- and
  

16   Your Honor.
  

17             I do have an associate here who's covering,
  

18   Bao Vu, who's covering for me while I'm gone, but
  

19   because I prepared the case, I think it would be easier
  

20   for me to do the opening.
  

21             JUDGE CLIFTON:  So -- don't leave.
  

22             So there are a couple ways I look at it.  One
  

23   is if each proponent gives us an opening before
  

24   Mr. Beshore begins with his case-in-chief, it's helpful
  

25   because I've got a roadmap in my head, and that would be
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 1   my first preference, but I suspect we'll get to the
  

 2   opening statements before she's back.  So since that's
  

 3   true, would you all agree that her opening statement
  

 4   could be later, perhaps after Mr. Beshore has completed
  

 5   his case-in-chief, or even Mr. English has also
  

 6   completed his case-in-chief?
  

 7             As she points out, hers is not a standalone
  

 8   proposal, and perhaps it will be even more useful if she
  

 9   hears the evidence in the two standalone proposals
  

10   before she gives her opening.
  

11             So I -- I just want to know if there's any
  

12   preference from the rest of you.
  

13             MR. ENGLISH:  I'm completely flexible, Your
  

14   Honor.
  

15             JUDGE CLIFTON:  So Mr. English says he's
  

16   completely flexible.
  

17             Mr. Beshore?
  

18             MR. BESHORE:  We have no preference.
  

19             JUDGE CLIFTON:  No preference.
  

20             MR. BESHORE:  We're flexible, also.
  

21             JUDGE CLIFTON:  All right.  Great.  Well,
  

22   we'll agree to wait for your opening statement until
  

23   you're back here, and then we'll figure out when to fit
  

24   it.
  

25             MS. HANCOCK:  Thank you.  I appreciate it.
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 1             JUDGE CLIFTON:  You're very welcome.
  

 2             All right.  Then, Mr. --
  

 3             MR. HILL:  Brian Hill.  Can we have five
  

 4   minutes to discuss with our client before we put the
  

 5   first witness on?
  

 6             JUDGE CLIFTON:  Certainly.
  

 7             MR. HILL:  Thank you.
  

 8             JUDGE CLIFTON:  So is five minutes adequate?
  

 9   It is.  All right.
  

10             MR. HILL:  Yes.
  

11             JUDGE CLIFTON:  So everyone else, don't go too
  

12   far, but you're welcome to move around the room.
  

13             (Whereupon a break was taken.)
  

14             JUDGE CLIFTON:  All right.  We're back on
  

15   record at 3:42.
  

16             This is amazing.  I love that we already have
  

17   this data.
  

18             Mr. Hill, do you want to recall Ms. Warren
  

19   with regard to the document that's just been
  

20   distributed?
  

21             MR. HILL:  That is correct, Your Honor.
  

22             JUDGE CLIFTON:  All right.
  

23             MR. HILL:  And I would like to mark that as
  

24   Exhibit 12, I believe.
  

25             MS. FRISIUS:  Correct.
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 1             JUDGE CLIFTON:  All right.  We're marking our
  

 2   documents as Exhibit 12.
  

 3             (Whereupon Exhibit 12 was marked for
  

 4             identification.)
  

 5             JUDGE CLIFTON:  And would you state your name?
  

 6             THE WITNESS:  Lorie, L-O-R-I-E.  Warren,
  

 7   W-A-R-R-E-N.
  

 8             JUDGE CLIFTON:  Mr. Hill.
  

 9                     REDIRECT EXAMINATION
  

10   BY MR. HILL:
  

11        Q.   And, Ms. Warren, you are in possession of what
  

12   is now marked as Exhibit 12.  Do you recognize that
  

13   document?
  

14        A.   Yes.
  

15        Q.   Did you participate in putting these numbers
  

16   together?
  

17        A.   I did not.
  

18        Q.   You did not.
  

19        A.   I was testifying.
  

20        Q.   And what are -- what do these numbers show,
  

21   though?
  

22        A.   These are the Monthly Mailbox Prices for the
  

23   Western Order for 2000, and then for Idaho and Utah for
  

24   2001 through March of 2004 as requested.
  

25        Q.   And these were requested by Mr. English?
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 1        A.   That's correct.
  

 2        Q.   And calculated for that purpose?
  

 3        A.   Yes.
  

 4        Q.   And will these -- will this document be posted
  

 5   on the website?
  

 6        A.   By tomorrow morning.
  

 7             MR. HILL:  I have no further questions, Your
  

 8   Honor.  I would like to move this into evidence as
  

 9   Exhibit 12 if there are no objections.
  

10             JUDGE CLIFTON:  Does anyone want to question
  

11   Ms. Warren about Exhibit 12 before I determine whether
  

12   there are any objections to it being admitted into
  

13   evidence?  No one.
  

14             Are there any objections to Exhibit 12 being
  

15   admitted into evidence?  There are none.
  

16             Exhibit 12 is admitted into evidence.
  

17             (Whereupon Exhibit 12 was admitted
  

18             into evidence.)
  

19             JUDGE CLIFTON:  Do you have any other
  

20   questions of Ms. Warren about Exhibit 12?
  

21             MR. HILL:  I do not, Your Honor.
  

22             JUDGE CLIFTON:  Does anyone else have any
  

23   questions of Ms. Warren?
  

24   ///
  

25   ///
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 1                      RECROSS-EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3        Q.   Chip English.
  

 4             And just very quickly and just for clarity.
  

 5   We've labeled this as Table 22, we've labeled as Exhibit
  

 6   12, but when we look back in the record, in a way it
  

 7   supplements Table 6 for Exhibit 9, correct?
  

 8        A.   I believe that's correct.  I've lost track of
  

 9   the exhibit numbers at this point.
  

10        Q.   Exhibit 9 is the exhibit of your data and
  

11   Table 6 was the response to both our request and the
  

12   Cooperative's request for mailbox data.  This was the
  

13   data that I requested for the Western Order for the
  

14   month -- for the year 2000 and then broken out for
  

15   Idaho, Utah for 2001, 2002, 2003, through March of 2004?
  

16        A.   Correct.
  

17             MR. ENGLISH:  Thank you.
  

18             JUDGE CLIFTON:  Are there any other questions
  

19   for Ms. Warren with regard to Exhibit 12?  There are
  

20   none.
  

21             You may step down then.  And thank you and
  

22   your team.
  

23             MR. HILL:  Was that admitted into evidence?
  

24             JUDGE CLIFTON:  Oh, yes, it was.
  

25             MR. HILL:  Okay.  I would like to call Mr.
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 1   Henry Schaefer, Your Honor.
  

 2             JUDGE CLIFTON:  Mr. Schaefer, I'll swear you
  

 3   in in a seated position.  Would you raise your right
  

 4   hand, please?
  

 5             Do you solemn swear or affirm under penalty of
  

 6   perjury that the evidence you present will be the truth?
  

 7             THE WITNESS:  I do.
  

 8             JUDGE CLIFTON:  Thank you.  Please state and
  

 9   spell your name, and again tell us what your usual job
  

10   is.
  

11             THE WITNESS:  My name is Henry Schaefer.
  

12   That's H-E-N-R-Y S-C-H-A-E-F-E-R.  And I'm an
  

13   Agricultural Economist for the Upper Midwest Milk
  

14   Marketing Order, Order Number 30, and I'm here on detail
  

15   to the AMS Dairy Programs for the hearing.
  

16             JUDGE CLIFTON:  And just to acquaint those of
  

17   us who aren't familiar with order numbers, what region
  

18   is covered by Order 30?
  

19             THE WITNESS:  The Upper Midwest, basically
  

20   Minnesota, Wisconsin, and portions of North and South
  

21   Dakota, Iowa, and Illinois.
  

22             JUDGE CLIFTON:  Thank you.
  

23             Mr. Hill, you may proceed.
  

24   ///
  

25   ///
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 1                      DIRECT EXAMINATION
  

 2   BY MR. HILL:
  

 3        Q.   Hello, Mr. Schaefer.
  

 4        A.   Hello.
  

 5        Q.   Is it your understanding that you were called
  

 6   here to provide a basic explanation of certain topics
  

 7   requested by the proponent groups?
  

 8        A.   That is correct.
  

 9        Q.   Can you give us a list of those basic topics
  

10   that you wanted -- that you're going to testify on?
  

11        A.   Okay.  I'm going -- I've got a number of them
  

12   here.  I'll read through them, and then we'll go on from
  

13   there.
  

14             The first one is -- will be pool
  

15   qualifications standards.  Those are provisions
  

16   contained in Sections 4 through 13.
  

17             The Market Administrator definition.
  

18             Continuity and separability of provisions,
  

19   which is -- Market Administrator was Section 25.
  

20   Continuity and separability of provisions is Section 26.
  

21             Handler responsibility for records and
  

22   facilities, Section 27.
  

23             The termination of obligations, Section 28.
  

24             And lastly, classification of transfers and
  

25   diversions, Section 42.
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 1             Most of those sections are in the 1000 -- 1000
  

 2   series.  The general -- or the pool qualification ones
  

 3   are by order, so those will change by order.
  

 4        Q.   And the testimony you're about to give, you
  

 5   are not taking any position on any of these proposals,
  

 6   are you?
  

 7        A.   I am not.
  

 8        Q.   So this is just for use of the parties in
  

 9   their own case?
  

10        A.   That is correct.
  

11        Q.   You can continue.
  

12                  STATEMENT OF HENRY SCHAEFER
  

13        A.   Thank you.  Okay.  We'll start with pooling
  

14   provisions in Section 1000.4 through 1030.13.  Those are
  

15   kind of combined because two of the first ones are in
  

16   the general provisions in Section 1000.
  

17             And also because we are talking about pooling
  

18   provisions, I am familiar, of course, with Order 30
  

19   provisions.  I cannot really speak to how other Market
  

20   Administrators may handle certain provisions in those
  

21   sections.
  

22             The purpose of the pooling provisions are to
  

23   determine which plants and which producers can
  

24   participate in respect to federal orders.
  

25             The first step in this process for plants in
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 1   Section 1000.4 describes the requirements for being a
  

 2   plant.  The second step is then to determine if the
  

 3   plant is a distributing plant, and this is contained in
  

 4   Section 1000.5 or a supply plant in 1000.6.  In both
  

 5   cases, the plant has to be approved by a duly
  

 6   constituted regulatory agency for the handling of Grade
  

 7   A milk.
  

 8             The basic difference between a distributing
  

 9   plant and a supply plant is a distributing plant bottles
  

10   milk and moves the resulting products on routes or to
  

11   other plants while a supply plant receives milk from
  

12   dairy farmers and ships bulk milk to distributing
  

13   plants.
  

14             The third step is to determine whether each of
  

15   these types of plants is a pool plant and can therefore
  

16   participate in a particular Federal Order.
  

17             MR. ENGLISH:  Excuse me.  He's going too fast
  

18   for me.
  

19             THE WITNESS:  Oh, I'm sorry.
  

20             MR. ENGLISH:  I wonder if he's going too fast
  

21   for the court reporter.
  

22             JUDGE CLIFTON REPORTER:  Slowing down would be
  

23   helpful.
  

24             MR. ENGLISH:  If he's too fast for me --
  

25             THE WITNESS:  Actually, one of my colleagues
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 1   said to slow way down so I am here until 5:00 o'clock.
  

 2             MR. ENGLISH:  That wasn't why I said it.  But
  

 3   I got a look from the court reporter, and besides which
  

 4   I was having some issues, Your Honor.
  

 5             THE WITNESS:  No, that's fine.  I understand.
  

 6   I have a tendency to read fairly quickly so I'll slow.
  

 7             Do you want me to back up at all?
  

 8             THE COURT REPORTER:  No, you're okay.
  

 9             THE WITNESS:  Okay.
  

10             THE COURT REPORTER:  But slower going forward.
  

11             THE WITNESS:  Okay.
  

12             The third step is to determine whether each of
  

13   these types of plants is a pool plant and can therefore
  

14   participate in a particular Federal Order.  Route sales
  

15   can be broken into two categories:  In area sales where
  

16   packaged fluid milk products are sold to outlets in the
  

17   marketing area, and out-of-area sales where packaged
  

18   fluid milk products are sold to outlets -- let's see
  

19   here -- outside the marketing area.  Route sales do not
  

20   include sales to other plants.
  

21             Section 1000.7 describes the requirements that
  

22   a plant must meet to become a pool plant in each of the
  

23   Federal Orders.  Generally a distributing plant is fully
  

24   regulated by the Federal Order in which the majority of
  

25   its packaged fluid milk is sold.  One exception is a
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 1   plant that processes at least 15 percent of the plant's
  

 2   receipts of a fluid milk product which are physically
  

 3   received into ultra-pasteurized or aseptically-processed
  

 4   fluid milk products.  These plants are regulated by the
  

 5   Federal Order whose marketing area that plant is
  

 6   physically located within.
  

 7             The process of determining whether or not a
  

 8   distributing plant is a pool plant in a particular order
  

 9   is a two-step computation.  The first step is to
  

10   determine the percentage that the route disposition
  

11   and/or transfers of packaged fluid milk products to
  

12   other plants are of the plant's receipts of fluid milk
  

13   products that are physically received.
  

14             The second step is to determine the percentage
  

15   of the plant's route sales are in the Federal Order
  

16   marketing area.  For instance, in Federal Order 30, a
  

17   pool distributing plant must have 15 percent or more of
  

18   the fluid milk products physically received in the
  

19   plant, disposed of on routes, and/or transfers of
  

20   packaged fluid milk products to plants, and 25 percent
  

21   or more of the route sales and transfers to other plants
  

22   disposed of in the Order 30 marketing area.  See section
  

23   1030.7(a) for specific details.  The percentages and
  

24   percentage calculations may vary by order.  And I
  

25   believe in Exhibit 9, Tables 13 and 14, that information
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 1   was presented earlier in the hearing.
  

 2             Supply plants are plants that supply fluid
  

 3   milk to distributing plants.  The Federal Order in which
  

 4   they would be regulated is determined by the Federal
  

 5   Order which regulates the distributing plants that the
  

 6   supply plant ships to.
  

 7             In addition, each order has a specified
  

 8   shipping percentage that the supply plant must ship to
  

 9   the distributing plants in the specific order for the
  

10   supply plant to become a pool supply plant.  The
  

11   shipping percentage may vary by order and by month.  And
  

12   there's also a diversion limit that a distributing
  

13   plant -- or that a supply plant has to meet, which means
  

14   that they cannot divert -- and we'll talk about divert
  

15   in a minute -- to nonpool plants.  The diversion limit
  

16   is the inverse of the shipping percentage, and those
  

17   numbers are contained in Exhibit 9, Tables 15 and 16.
  

18             Distributing plants and certain manufacturing
  

19   plants may also qualify as pool plants by being part of
  

20   a distributing plant unit.  The unit must meet the same
  

21   qualification percentage as an individual distributing
  

22   plant.  In addition, at least one of the plants must be
  

23   able to meet the qualification percentages as if it were
  

24   a stand-alone pool distributing plant, and the other
  

25   plants in the unit must use more than 50 percent of
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 1   their bulk receipts to produce Class 1 and/or Class 2
  

 2   products.  The plants all must be operated by the same
  

 3   handler.
  

 4             One or more handlers operating one or more
  

 5   supply plants may create a supply plant system to meet
  

 6   the supply plant shipping percentages.  The system must
  

 7   meet the supply plant shipping and diversion percentages
  

 8   applicable to an individual supply plant.  Each
  

 9   individual supply plant that is a member of the system
  

10   does not need to meet the shipping and diversion
  

11   percentages.
  

12             The shipping percentages and diversion limits
  

13   may be changed by the Market Administrator by his own
  

14   initiative or by request from interested parties and
  

15   after an investigation as to whether the change would
  

16   encourage needed shipments or to prevent uneconomic
  

17   shipments.
  

18             In Section 10,000 -- in Section 1000.8, we
  

19   have the description of nonpool plants.  A nonpool plant
  

20   is defined as any milk receiving, manufacturing, or
  

21   processing plant other than a pool plant.  There are
  

22   several categories of nonpool plants, including other
  

23   order pool plants, producer-handlers, partially
  

24   regulated distributing plants, unregulated supply
  

25   plants, and exempt plants.
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 1             I do find it kind of interesting that other
  

 2   order plants are considered nonpool plants, and that is
  

 3   because they are a pool plant in another order so
  

 4   they're a nonpool plant on the order -- all the rest of
  

 5   the orders that they aren't regulated on.
  

 6             Okay.  Producer-handlers are dairy farmers
  

 7   that operate both a dairy farm and a distributing plant
  

 8   and have route disposition or transfer less than
  

 9   3,000,000 pounds of packaged fluid milk products.
  

10             Partially regulated distributing plants are
  

11   distributing plants that have route sales into one or
  

12   more Federal Order marketing areas but do not meet the
  

13   requirements for a pool plant in any Federal Order.
  

14   These plants do follow a report -- do file a report of
  

15   receipts and utilization for each order that they are --
  

16   ship products into, and they may have an obligation to
  

17   each of those orders' producer settlement fund.
  

18             Unregulated supply plants are supply plants
  

19   that ship bulk milk to pool distributing plant but do
  

20   not ship enough to meet the supply plant's shipping
  

21   percentage.  They do file a report of receipts and
  

22   utilizations for each order, and they may have an
  

23   obligation to the producers settlement fund.
  

24             In many instances, these plants are attached
  

25   to a particular distributing plant, and they change
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 1   regulation when the distributing plant changes
  

 2   regulation.
  

 3             Exempt plants are generally small distributing
  

 4   plants that do not distribute packaged fluid milk
  

 5   products through commercial channels or plants with less
  

 6   than 150,000 pounds of packaged fluid milk sales per
  

 7   month.
  

 8             1000 -- Section 1000.9 describes a handler as
  

 9   any person who operates a pool or nonpool plant.  In the
  

10   case of Federal Orders, a person means any individual,
  

11   partnership, corporation, association, or other business
  

12   unit.
  

13             There are two special cases of handlers:
  

14   Brokers and cooperatives.  Brokers are generally not
  

15   subject to the payment provisions contained in the
  

16   order.  Cooperatives may move milk directly to the farm
  

17   of a patron to a pool plant, and by agreement with the
  

18   handler of the pool plant, the handler of pool plant
  

19   would become the handler of such milk.  This means that
  

20   the handler of the pool plant would pool the milk and
  

21   settle with the pool on the classification of the milk.
  

22   This transaction is usually referred to as a 9(c) milk
  

23   shipment after the section in the order that allows this
  

24   type of transaction.
  

25             Okay.  Moving on to producer qualification.
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 1   In discussing producer qualification, it is important to
  

 2   remember that we do not pool producers but we pool the
  

 3   milk of qualified producers.  So we first of all have to
  

 4   determine if a dairy farmer is a producer, and then
  

 5   determine if the milk of that producer is eligible to be
  

 6   pooled.
  

 7             There are several terms that need to be
  

 8   defined before we proceed.  The term "divert" is used to
  

 9   describe milk movements directed by the plant operator
  

10   or a 9(c) handler from the farm directly to another pool
  

11   plant or to a nonpool plant.  This is all sometimes
  

12   referred to as direct-ship milk as opposed to a milk
  

13   transfer which occurs when milk moves from plant to
  

14   plant.
  

15             "Touch base requirements" refers to how much
  

16   of and how often a producer's milk must be received at a
  

17   pool plant so that it may it be eligible -- so that it
  

18   is eligible to be diverted.  For example, in Order 30,
  

19   one full day's milk production must be received in a
  

20   pool plant any time during the first month the producer
  

21   comes on the market.  And he stays on -- as a producer
  

22   on the market until the association is broken.
  

23             And in Order 30, that association is broken in
  

24   one of two ways:  Either by being -- having the farm
  

25   degraded for a calendar month or by being pooled on
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 1   another order.
  

 2             Other orders may require multiple days'
  

 3   production be received in a pool plant when the producer
  

 4   first comes on the market.  Other orders may require
  

 5   shipments to a pool plant multiple times a month in one
  

 6   or more months.
  

 7             There are two sections in the orders that --
  

 8   there are two sections in the orders that define what
  

 9   milk can participate in a Federal Order.  The first
  

10   Section, 1000 -- I'm not going to say this.  1000 --
  

11             In our case I'm looking at 1030.  1030.12
  

12   defines a producer and which dairy farmers are not
  

13   producers.  Not all dairy farms are producers.  First,
  

14   the dairy farmer has to produce milk approved by a duly
  

15   constituted regulatory agency for fluid consumption as
  

16   Grade A milk.  The milk must be received at a pool plant
  

17   or diverted by the operator of the pool plant or be
  

18   received by a 9(c) handler.
  

19             The second section, 1000 -- and this would
  

20   be -- varies by order, but it's in Section 13.  This
  

21   section, the conditions that must be met for the milk of
  

22   a producer to be eligible for producing in the Federal
  

23   Order pool -- for participating -- I'm sorry, let me
  

24   start that sentence over again.
  

25             The second section, Section 13, is the section
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 1   that lists the conditions that must be met for the milk
  

 2   of the producer to be eligible for participating in the
  

 3   Federal Order pool.  The milk must be received at a pool
  

 4   plant or by a 9(c) handler or diverted by the operator
  

 5   of a pool plant to a nonpool plant.  There is usually a
  

 6   touch base requirement that must be met as mentioned
  

 7   above.  In addition, there is a diversion limit which
  

 8   specifies the percentage of milk a handler may divert to
  

 9   a nonpool plant.
  

10             The diversion limit is generally the inverse
  

11   of the shipping percentage, so if the shipping
  

12   percentage is 25 percent, the diversion limit would be
  

13   75 percent.  As with the shipping percentage, the
  

14   diversion limit percentage varies by order and in some
  

15   cases by month.
  

16             The producer milk section also specifies that
  

17   milk will be priced where it is first received.
  

18             In several orders, the producer milk section
  

19   also contains provision for restricting the amount of
  

20   milk a handler may bring back onto the pool after
  

21   electing to not pool the milk.  Milk that is diverted to
  

22   a nonpool plant may be pooled but does not have to be.
  

23   Milk physically received directly from the farm at a
  

24   pool plant in almost all cases must be pooled.
  

25             Okay.  Moving on to the discussion of Market
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 1   Administrator.
  

 2             Each Federal Order is administered by a Market
  

 3   Administrator who is designated by the Secretary of
  

 4   Agriculture.
  

 5             The section -- this section defines the powers
  

 6   and duties of the Market Administrator.  Such powers
  

 7   include administering the terms and provisions of the
  

 8   order, maintaining and investing funds outside of the US
  

 9   Department of Treasury for the purpose of administering
  

10   the order, and making rules and regulations to execute
  

11   the terms and provisions of the order.
  

12             The duties of the Market Administrator include
  

13   the computation and announcement of minimum class prices
  

14   and uniform skim and butterfat prices or producer price
  

15   differential, management of an administrative budget
  

16   verification and auditing of handlers' monthly reports,
  

17   and preparation and dissemination of market statistics.
  

18   The Market Administrator employs a staff of auditors,
  

19   agricultural economists, and laboratory, clerical, and
  

20   data processing personnel to assist in administering the
  

21   order.
  

22             Section -- that was Section 1025.
  

23             Section 1026, continuity and separability of
  

24   provisions.
  

25             After a referendum is held to determine if
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 1   producers approve an issuance of an order or an amended
  

 2   order, a final rule is issued by the Secretary of
  

 3   Agriculture.  The Secretary will declare the effective
  

 4   date for the provisions of the order or any amendments
  

 5   to the order in the final rule, and the order will
  

 6   continue until suspended or terminated.
  

 7             A marketing order must be ended when the
  

 8   Secretary of Agriculture determines that it is -- that
  

 9   its termination is favored by a majority of the dairy
  

10   farmers who deliver more than 50 percent of the milk to
  

11   the market.  The order may also be terminated if the
  

12   Secretary finds the order either obstructs or does not
  

13   tend to carry out the declared policy of the
  

14   Agricultural Agreement Act of 1937, as amended.  Also in
  

15   the case of an amendment to the order, the order will be
  

16   terminated if producers fail to approve the order as
  

17   amended.
  

18             If the order is terminated or suspended, the
  

19   Market Administrator is provided the authority to
  

20   continue its operations to settle any outstanding
  

21   obligations.  The Market Administrator or a designated
  

22   agent must liquidate the business of the Market
  

23   Administrator's office and distribute any excess funds
  

24   to contributing handlers and producers in an equitable
  

25   matter.
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 1             If any provision or its application to any
  

 2   party is found to be invalid, the remaining provisions
  

 3   of the order or the application of the provision to
  

 4   other parties are not affected.
  

 5             Section 1027, handler responsibilities for
  

 6   record and facilities.
  

 7             Handlers are required to maintain and retain
  

 8   records of its operations and make such records and its
  

 9   facilities available to the Market Administrator.  If
  

10   such records are not made available, the handler's milk
  

11   receipts may be allocated to the highest-priced class.
  

12             Handlers are required to submit monthly
  

13   reports detailing the receipts and utilization of milk
  

14   and payments to producers.  Each handler must also keep
  

15   other records as the Market Administrator deems
  

16   necessary to verify or establish the handler's
  

17   obligation under the order.
  

18             All records required under the order must be
  

19   retained by the handler for three years.  If such orders
  

20   are necessary in connection with a court action or a
  

21   proceeding in Section 608c, and then we have left
  

22   parentheses, 15, right parentheses, left parentheses A,
  

23   capital A -- left parentheses, then a capital A, then a
  

24   right parentheses.  Okay?
  

25             JUDGE CLIFTON:  Let -- let me stop you there.
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 1   I know that that's not an exhibit, but I am going to ask
  

 2   that when you're through with your testimony that a copy
  

 3   of your notes be given to the court reporter just for
  

 4   assistance in typing these very unfamiliar terms.
  

 5             THE WITNESS:  That's fine.
  

 6             JUDGE CLIFTON:  All right.  Great.
  

 7             MR. ENGLISH:  Your Honor.
  

 8             JUDGE CLIFTON:  Mr. English.
  

 9             MR. ENGLISH:  As long you've interrupted, and
  

10   I understand what happened with an earlier witness,
  

11   which was a relatively short statement, but this is a
  

12   statement, I think there's a number of copies the USDA
  

13   has, but I don't think any of the hearing participants
  

14   have, and candidly for cross-examination purposes, it's
  

15   going to be a whole lot more efficient if we have it.
  

16             Now, if your position is you're not going to
  

17   share it -- I've never had that happen in one of these
  

18   hearings, it's always been shared before -- if that's
  

19   the position of the Department, I get it, but then I may
  

20   have to go back and have the court reporter to read back
  

21   sections of the testimony so I can conduct my
  

22   cross-examination, and I think that's going to be very
  

23   inefficient.
  

24             JUDGE CLIFTON:  Well, let's talk about the
  

25   status of the document.  Is it not polished enough to be
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 1   an exhibit?
  

 2             MR. HILL:  That is correct.
  

 3             JUDGE CLIFTON:  And I understand that.  Is it
  

 4   -- even though it's rough and even though it's not going
  

 5   to be an exhibit, would there be any objection to giving
  

 6   copies not only to the court reporter but to the
  

 7   participants in the room for their use in
  

 8   cross-examination or just for their use in understanding
  

 9   the administration of a marketing order?
  

10             MR. HILL:  Well, like you said, this doc --
  

11   Brian Hill.  This document has not been polished.
  

12             JUDGE CLIFTON:  I don't -- I don't think your
  

13   volume is up.  Start again, please.
  

14             MR. HILL:  Brian Hill.  This document has not
  

15   been prepared for distribution at all.  I mean, it's a
  

16   very rough draft.  He's ad libbing a lot throughout this
  

17   document as I'm reading it, so it's just not prepared
  

18   for distribution throughout the rest of the participants
  

19   here.
  

20             JUDGE CLIFTON:  All right.  It's extremely
  

21   valuable, his testimony.  The other thing we could do is
  

22   we could ask for an expedited transcript of this portion
  

23   of the record.  It will cost the AMS more money, but
  

24   it's worth it.  This is -- like I said, this is
  

25   extremely valuable testimony, not only for people in
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 1   California who aren't familiar with these provisions,
  

 2   but for anyone.
  

 3             MR. ENGLISH:  And I want to agree.  I mean,
  

 4   frankly this is perhaps more than I expected when we
  

 5   made the request, and I think Mr. Beshore made the
  

 6   request, but I think it is really good information, and
  

 7   so the request is made, saying, boy, this is really good
  

 8   stuff, but it's hard to follow it as much as there is,
  

 9   and I think    that -- I think cross-examination will be
  

10   a whole lot more efficient if -- if we have it.  I think
  

11   that I'm going to end up being in agreement with Mr.
  

12   Beshore here.
  

13             MR. BESHORE:  Marvin Beshore.  Boy, do I hate
  

14   to agree with Chip, but -- but I do.  But I do agree.  I
  

15   mean, I would -- if -- the document being rough, we all
  

16   understand that.  I -- I don't want any of
  

17   Mr. Schaefer's, you know, notes or anybody else's notes
  

18   or anything, but, you know, a rough, you know, typed
  

19   document, even if it's had interlineated, you know, ad
  

20   lib testimony, it would be useful at least.  Better than
  

21   waiting for an expedited transcript, actually, in terms
  

22   of efficiency of the hearing.  But of course, you know,
  

23   the Department has to make that decision, I do
  

24   understand it.  I'd request to take the handwritten
  

25   notes or anybody's personal notes off of it, if it's
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 1   just something we can -- we can look at that covers most
  

 2   of it, I think it would help.
  

 3             JUDGE CLIFTON:  In a moment I'm going to ask
  

 4   Mr. Schaefer's comments, but I -- I just applaud
  

 5   Agricultural Marketing Services.  You -- you have been
  

 6   amazing at providing so much information and so well,
  

 7   and this is so difficult.  Just very pleased that you've
  

 8   stepped out.  I certainly don't want it to bite you.
  

 9             What do you think, Mr. Schaefer?
  

10             THE WITNESS:  Can I have a minute to talk
  

11   with --
  

12             MR. HILL:  Yes.
  

13             JUDGE CLIFTON:  Yes.  Let's everybody take a
  

14   five-minute stretch break.
  

15             THE WITNESS:  Thank you, Your Honor.
  

16             (Whereupon a break was taken.)
  

17             JUDGE CLIFTON:  All right.  Let's go back on
  

18   record.  I know I took longer than a five-minute stretch
  

19   break, but it's about 4:22.
  

20             Mr. Brian Hill, how do you want to proceed?
  

21             MR. HILL:  Yes.
  

22   BY MR. HILL:
  

23        Q.   I'm going to go back to the beginning of your
  

24   statement, Mr. Schaefer.  Could you once again read for
  

25   me or tell me what you're going to be -- what you're
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 1   trying to explain today, what sections you're going
  

 2   over?
  

 3        A.   Okay.  What we are going to go over is pool
  

 4   qualifications standards, which go from Section 1000.4
  

 5   to 1030.13.
  

 6             And then we're going to also cover the market
  

 7   administrator provision, which is the 1000.25.
  

 8             Continuity and separability of provisions,
  

 9   which is 1000.26.
  

10             Handler responsibilities for records and
  

11   facilities, 1027.
  

12             Termination of obligations, 1000.28.
  

13             And classification of transfers and diversion
  

14   1000.42.
  

15             MR. HILL:  Your Honor, at this point I want to
  

16   reiterate that this document was not put together as an
  

17   exhibit.  If it were to be an exhibit, it would have had
  

18   to have been vetted through the proper departmental
  

19   hierarchy, which it has not been.
  

20             As such, I'm going to release the witness
  

21   directly from the proponent groups on the topics.
  

22             JUDGE CLIFTON:  You don't want him to finish?
  

23             MR. HILL:  No, Your Honor, because we're not
  

24   going to be able to allow this to be an exhibit.  If the
  

25   proponents are fine with allowing him to continue
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 1   reading and it not being an exhibit, that's fine.  If
  

 2   not, they're going to have to ask their own questions on
  

 3   the topics that they wanted guidance on.
  

 4             MR. ENGLISH:  Well, let me be clear.  I'm not
  

 5   trying to be cumbersome.  We're not --
  

 6             JUDGE CLIFTON:  Mr. English, go ahead and
  

 7   state your name.
  

 8             MR. ENGLISH:  I'm sorry, Chip English.
  

 9             You know, I think there may be some suspicion
  

10   of what we're trying to do here.  None of us asked for
  

11   it to be an exhibit, so let's start with that.  We are
  

12   not asking for it to be an exhibit.  I -- and, again, we
  

13   are very grateful, and we don't want this to cut off the
  

14   discussion of two other witnesses, so we're not trying
  

15   to do that.
  

16             I think that given the fact that this is a
  

17   promulgation proceeding, this testimony is
  

18   extraordinarily useful, and again, I'm going to repeat
  

19   what the judge has been saying, this is very good stuff,
  

20   so I don't want this to turn into a situation where
  

21   because we make a request we end up with less than we'd
  

22   get.
  

23             I understand what the concerns are, and I
  

24   wonder whether an expedited transcript if he finishes
  

25   what he's reading today, we may be very close to 4:45 at
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 1   that point anyway.  I believe someone's consulted with
  

 2   the court reporter and we could have an e-mail of an
  

 3   expedited transcript by the morning, and then we can
  

 4   work with it.
  

 5             Now, if that's a concern for the Department --
  

 6   again, the last thing I want to have happen is because
  

 7   we make a request, we end up with getting less.  That's
  

 8   not the goal, and I think everybody on the participants'
  

 9   side is agreeable on that, so that's not what we want,
  

10   Mr. Hill, we're not trying to say, okay, let's stop
  

11   doing that.  We are grateful for the prepared -- I mean,
  

12   I think this is good stuff.  So saying it's good stuff
  

13   doesn't mean that I want to, you know, give it up, and
  

14   at the same time, it's just efficient cross-examination.
  

15   That's all we're getting at.
  

16             I don't know how else to do it.  I guess one
  

17   way to do it is if I know what sections, I can go back
  

18   to every single section and ask him a question about
  

19   every single section, but I just don't think that's an
  

20   efficient exam.  And, again, I want to end where I
  

21   began.  Thank you for putting this witness on.  Thank
  

22   you for the statement.  We are not trying to get less
  

23   because of trying to get a copy.
  

24             MR. BESHORE:  Marvin Beshore.
  

25             I concur with everything Chip has said.  My
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 1   suggestion at this point would be that we finish -- that
  

 2   Mr. Schaefer, if he would please and with authorization
  

 3   from counsel finish his direct testimony as intended on
  

 4   the subject matters indicated, and that we adjourn at
  

 5   that point.  We will, as participating parties, request
  

 6   the expedited transcript, which we're told is available
  

 7   in the morning by e-mail to be able to use and we have
  

 8   further examination at that time with that, with that
  

 9   available.  Obviously he's testifying, the transcript
  

10   doesn't present any review, any clearance issues, and I
  

11   would hope maybe that's how we can proceed.
  

12             JUDGE CLIFTON:  Mr. Beshore, don't leave.
  

13             When you say as participants we're requesting
  

14   the transcript, are you saying that you're not expecting
  

15   the Agricultural Marketing Service to pay for the
  

16   expedited transcript?
  

17             MR. BESHORE:  Well, we're certainly willing to
  

18   talk about that.
  

19             JUDGE CLIFTON:  It does make a difference.
  

20   They're expensive.
  

21             MR. BESHORE:  I understand.
  

22             JUDGE CLIFTON:  It's already expensive to get
  

23   the service that we have, which means we wouldn't have
  

24   this for two weeks, but Mr. Schaefer's testimony is so
  

25   valuable on so many levels, one is there are some
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 1   similarities between the marketing order that he
  

 2   administers and California's as far as many products
  

 3   being produced and so on.  I just think for us to be
  

 4   able to get a grasp in our heads of all the different
  

 5   kinds of plants, for example, would be extremely useful
  

 6   and, you know, talking about diverting milk to a
  

 7   different plant and to nonpool plants and how it's all
  

 8   accounted for, I just think he has a wealth of
  

 9   information that would be so useful here.
  

10             MR. BESHORE:  I couldn't agree more.
  

11             JUDGE CLIFTON:  Mr. Hill, do you have any
  

12   objection to the court reporter having access to his
  

13   rough notes just to make sure that the transcript has a
  

14   chance of getting all the words in?
  

15             MR. HILL:  We have no problem with that,
  

16   Your Honor, and we're prepared to go forward in the
  

17   manner that you've asked and requested now.
  

18             JUDGE CLIFTON:  All right.  Let's talk about
  

19   the cost.  This is -- when you at -- when you're in a
  

20   hearing that already has a timetable for producing
  

21   transcripts, then when you ask for a segment of it to be
  

22   expedited, just one witness just to be expedited, that's
  

23   a whole additional cost.
  

24             MR. HILL:  One statement, we do have one more
  

25   person who would go up and do the same exact thing, and

400



TRANSCRIPT OF PROCEEDINGS - VOLUME II

 1   if we start, maybe we can finish both tonight and get
  

 2   that expedited transcript --
  

 3             JUDGE CLIFTON:  That would be excellent.
  

 4             MR. HILL:  -- on that at the same time.
  

 5             JUDGE CLIFTON:  Excellent.  So before we have
  

 6   a court reporter undertake this, I do want to know who's
  

 7   paying for it, whether the Agricultural Marketing
  

 8   Service is paying for it as they're paying for all of
  

 9   the rest of the transcript, or whether those people that
  

10   are represented by Messrs. English and Beshore and
  

11   perhaps others are going to pay for it.
  

12             MS. TAYLOR:  We don't have authority to expend
  

13   any more funds.
  

14             MR. ENGLISH:  We'll split it.
  

15             JUDGE CLIFTON:  Perfect.  Thank you,
  

16   gentlemen.
  

17             MR. FRANCIS:  If we can contribute, we will,
  

18   if we can, but we don't know.
  

19             MR. BESHORE:  Whatever you can't, we'll split.
  

20             JUDGE CLIFTON:  Excellent.  This -- this is an
  

21   excellent hearing.  I appreciate everybody working it
  

22   out.
  

23             MR. HILL:  Did the record catch --
  

24             JUDGE CLIFTON:  And I've never seen you play
  

25   hardball like that.
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 1             MR. HILL:  Did -- did the record catch
  

 2   their -- their willingness to pay this?  I don't believe
  

 3   they went to the microphone.
  

 4             JUDGE CLIFTON:  He's still playing hardball.
  

 5             MR. ENGLISH:  I don't think it needs to be on
  

 6   the record, my word should be good, but yes, we will
  

 7   split it.
  

 8             MR. BESHORE:  Anything over and above what
  

 9   Mr. Francis doesn't make available.
  

10             JUDGE CLIFTON:  Thank you.  All right.  So --
  

11             MR. HILL:  Mr. Schaefer --
  

12             JUDGE CLIFTON:  Yes.  Let's turn Mr. Hill's
  

13   mic back on.
  

14   BY MR. HILL:
  

15        Q.   Brian Hill.
  

16             So, Mr. Schaefer, do you remember where you
  

17   were?
  

18        A.   Well, I do kind of, but why don't I start with
  

19   Section 1000.27, Handler responsibilities for records
  

20   and facilities, I believe I was in that paragraph, and
  

21   that way I won't miss something that we have here.
  

22        Q.   That's fine.  You may continue.
  

23        A.   Thank you.
  

24             Section 1027, Handler responsibility for
  

25   records and facilities.
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 1             Handlers are required to maintain and retain
  

 2   records of its operation and make such records and its
  

 3   facilities available to the Market Administrator.  If
  

 4   such records are not made available, the handler's milk
  

 5   receipts may be allocated to the highest-priced class.
  

 6             Handlers are required to submit monthly
  

 7   reports detailing their receipts and utilization of milk
  

 8   and payments to producers.  Each handler must also keep
  

 9   other records as the Market Administrator deems
  

10   necessary to verify or establish the handler's
  

11   obligation under the order.
  

12             All records required under the order must be
  

13   retained by the handlers for three years.  If such
  

14   records are necessary in connection with a court action
  

15   or proceeding under Section 608c, beginning parentheses,
  

16   15, end parentheses, begin parentheses, capital A, end
  

17   parentheses, of the Agricultural Agreement Act of 1937,
  

18   as amended, the Market Administrator may request before
  

19   the end of the three-year period that the records be
  

20   retained until further notice.
  

21             Section 1028, Termination of obligations.
  

22             The Market Administrator office performs audit
  

23   to verify the accuracy of the handler's information in
  

24   determining its obligation to the order.  If the audit
  

25   shows that the handler must pay any funds required under
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 1   the terms of the order, the Market Administrator must
  

 2   notify the handler in writing that the funds are due
  

 3   prior to two years after the last day of the month
  

 4   during which the Market Administrator received the
  

 5   handler's report of receipts and utilization.  There are
  

 6   exceptions to the two-year period limit, such as the
  

 7   handler fails or refuses to provide the required records
  

 8   to determine the obligations or a transaction involved
  

 9   fraud or willful concealments of facts on the part of
  

10   the handler.
  

11             The obligation of the Market Administrator to
  

12   pay any funds that handlers claim are due under the
  

13   terms of the order will terminate two years after the
  

14   end of the month the milk was received by the handler.
  

15   The obligation of the Market Administrator to refund any
  

16   payment made by a handler will terminate two years after
  

17   the end of the month during which payment was made by
  

18   the handler.  The exception of the applicable two-year
  

19   limit applying to funds due from the Market
  

20   Administrator's office would be if the handler files a
  

21   petition under 6 -- under Section 608c, begin
  

22   parentheses, 15, end parentheses, begin parentheses,
  

23   capital A, end parentheses, of the Agricultural
  

24   Agreement Act of 1937, as amended.
  

25             Section 1042, Classification of transfers and
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 1   diversions.
  

 2             The Market Administrator office allocates
  

 3   transfers and diversions on a monthly basis.  Transfers
  

 4   describe shipments of milk made from plant -- one plant
  

 5   to another.  Diversions are typically farm-to-plant
  

 6   deliveries to a nonpool plant that can be pooled based
  

 7   on qualification criteria established by the Federal
  

 8   Order.
  

 9             Milk or cream transferred or diverted from a
  

10   pool plant to another pool plant is Class I unless both
  

11   handlers request the same classification in another
  

12   class.  In that case, classification is limited to the
  

13   amount of skim and butterfat remaining in each class at
  

14   the receiving plant after classification of producer
  

15   milk, Section 1000.44, with additional exceptions made
  

16   from receipts of other source milk at the transferring
  

17   plant.
  

18             Transfers and diversions to a plant regulated
  

19   by another order are Class I if transferred as packaged
  

20   products.  If transferred or diverted in bulk form,
  

21   classification is based on utilization at the other
  

22   order plant, parentheses -- left parentheses, if both
  

23   plants request the bulk transfer be classified as other
  

24   than Class I, end parentheses.  If the plant receiving
  

25   diverted milk does not have utilization available for
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 1   the requested class and some of the diverted milk is
  

 2   therefore going to be Class I, the diverting handler has
  

 3   the option to designate some or all of the diverted milk
  

 4   as producer milk at the receiving plant pending approval
  

 5   from the proceeding -- from the receiving plant.
  

 6             Transfers and diversions to a producer-handler
  

 7   plant regulated by any order are Class I.  Packaged
  

 8   transfers to an exempt plant are Class I.  Bulk milk or
  

 9   cream transferred or diverted to an exempt plant is
  

10   classified based on the receiving handler's utilization
  

11   in each class in series beginning with Class IV.
  

12             Transfers and diversions to other nonpool
  

13   plants are Class I if transferred as packaged products.
  

14   Bulk milk or cream transfers and diversions are
  

15   classified based on the nonpool plant's utilization if
  

16   the transferring slash diverting handler claims such
  

17   classification and the nonpool plant retains records
  

18   which can be verified by the Market Administrator.
  

19   Additional steps, begin parentheses, Section 1000.42,
  

20   begin another set of parentheses, d, end parentheses,
  

21   begin parentheses, 2, end parentheses, begin
  

22   parentheses, i -- little i, little i, dash, little v,
  

23   little i, little i, end parentheses, end parentheses,
  

24   are taken to assign any Class I utilization at the
  

25   nonpool plant to the Federal Orders supplying the bulk
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 1   milk.
  

 2             Thank you.
  

 3             JUDGE CLIFTON:  Mr. Hill.
  

 4             MR. HILL:  Well, if we have an agreement to
  

 5   defer questions until tomorrow, we will call up another
  

 6   witness, we can continue with testimony on different
  

 7   topics.
  

 8             JUDGE CLIFTON:  Okay.  That's good.  I just
  

 9   want to clarify the citation to these sections.  So all
  

10   of the sections that you talked about, Mr. Schaefer, are
  

11   in Title 7 of the Code of Federal Regulations; is that
  

12   correct?
  

13             THE WITNESS:  That's correct.
  

14             JUDGE CLIFTON:  And tell me how, if -- if you
  

15   administer Order 30, tell me how the 30 gets fitted into
  

16   these regulatory citations?  How does that work?
  

17             THE WITNESS:  The -- all of this is in what
  

18   I'll say is a overall Section 1000, so the thousand
  

19   series is 100 point and then whatever the individual
  

20   paragraph or section number is.  And for Order 30, we
  

21   are 1030 point whatever.  So, for instance, whatever the
  

22   number of the section is, so for instance, pool plant
  

23   would be Section 7 or point 7.
  

24             JUDGE CLIFTON:  Okay.  So if I were looking in
  

25   the book you got there, Title -- it's a short little
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 1   volume, Title 7 of the Code of Federal Regulations, if I
  

 2   -- if I found in there 7, Code of Federal Regulations,
  

 3   1000.4, I would know that applies to all the orders?
  

 4             THE WITNESS:  Correct.
  

 5             JUDGE CLIFTON:  And then if I found -- after I
  

 6   looked at all the 1000 point sections, all the numbers,
  

 7   and I then wanted to go to the 1030 point sections, I
  

 8   would find some orders specific to the area you
  

 9   administer?
  

10             THE WITNESS:  That is correct.
  

11             JUDGE CLIFTON:  Okay.  Good.  So is there any
  

12   chance the court reporter could borrow that volume in
  

13   addition to your notes for overnight?
  

14             THE WITNESS:  I don't see why not.  We have
  

15   plenty of copies here, and we can make that arrangement.
  

16             JUDGE CLIFTON:  I really think it would be
  

17   useful, particularly when you're looking at little i's
  

18   and three of them in parentheses and so on.
  

19             THE WITNESS:  All right.  The -- the ones we
  

20   would not have -- I don't have the ones that have the
  

21   section 608(c) in them, but we could arrange some help
  

22   with that, too, if need be.
  

23             JUDGE CLIFTON:  All right.  Very good.
  

24             THE WITNESS:  And they are in what we're going
  

25   to give the court reporter for backup.
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 1             JUDGE CLIFTON:  Great.  That's good enough.
  

 2   That's great.  So you've already gotten a volume because
  

 3   it's been delivered.  And, now, did -- does someone want
  

 4   to make a copy of Mr. Schaefer's notes to give to the
  

 5   court reporter?
  

 6             MR. HILL:  Somebody -- Brian Hill.
  

 7             This is Brian Hill.  Somebody will, yes.
  

 8             JUDGE CLIFTON:  Okay.  Good.  All right.  Then
  

 9   for now, you may step down, Mr. Schaefer.  I'm so glad
  

10   you're testifying.
  

11             THE WITNESS:  Thank you.
  

12             MR. HILL:  I have been told that Mr. Mykrantz
  

13   may not be able to finish in 20 minutes.
  

14             JUDGE CLIFTON:  Yes.  And we actually have
  

15   less than 20 if we are going to talk about tomorrow.  So
  

16   do you think it would be better to start with him
  

17   tomorrow?
  

18             MR. HILL:  Yes, that would be better.  We can
  

19   do all the questioning on Friday.
  

20             JUDGE CLIFTON:  Oh, dear, the gentlemen do
  

21   want an expedited transcript of what we can get from Mr.
  

22   Mykrantz, I can see this.
  

23             MR. ENGLISH:  Well -- well, let me just say
  

24   something first.  Is Mr. Mykrantz going to be available
  

25   through Friday or --
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 1             MR. HILL:  That is correct.
  

 2             MR. ENGLISH:  So we could do another expedited
  

 3   transcript, and then do that.
  

 4             I just want to be clear, for the expedited
  

 5   transcript, we only want the statement, we don't want
  

 6   the colloquy and anything like that.  We're paying for,
  

 7   you know, just the statement, please.
  

 8             But, yes, I'm -- I'm fine with -- with
  

 9   pursuing it that way.  Then what we do is put
  

10   Mr. Mykrantz on in the morning maybe so that we can get
  

11   that expedited transcript started, and then go back to
  

12   Mr. Schaefer, and then put Mr. Mykrantz on when we get
  

13   that other transcript.
  

14             MR. HILL:  Okay.  That's fine with us, yes.
  

15             MR. BESHORE:  Yes.
  

16             JUDGE CLIFTON:  Now, Mr. English, go back,
  

17   please.  I -- I want to make sure I know what you don't
  

18   want.  You're -- you're fine with when Mr. Hill is
  

19   asking questions of Mr. Schaefer, and then Mr. Schaefer
  

20   responds, but you don't want the part where Mr. Hill is
  

21   addressing us and we're addressing him back?
  

22             MR. ENGLISH:  Well, and most importantly where
  

23   we're talking about what we're going to do about this,
  

24   that whole part that's interspersed in all of this where
  

25   Mr. Hill is talking to me, I'm talking to him, we're all
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 1   talking -- all of that we want excluded, we don't want
  

 2   to pay for that expedited transcript.
  

 3             MR. BESHORE:  Like now.
  

 4             JUDGE CLIFTON:  Yes.  I agree.
  

 5             MR. BESHORE:  Do we have --
  

 6             MR. ENGLISH:  Do we have any idea how much
  

 7   this might be?
  

 8             MR. BESHORE:  We're passing a hat.  We've got
  

 9   some more help.
  

10             JUDGE CLIFTON:  Good.  Thank you all for
  

11   helping on that.  I think it's worth it.
  

12             All right.  Good.  So -- so if -- if I
  

13   understand the plan, we're almost done for the day, and
  

14   what we'll do now is summarize what we think tomorrow
  

15   will bring.
  

16             So the first thing that we -- well, first of
  

17   all, I -- I didn't get a single dairy farmer on the
  

18   witness stand today.  Are there any here that would hope
  

19   to get their testimony in yet today?  Yes.  Would --
  

20   would someone stand who's a dairy farmer who would like
  

21   to testify today?  All right.  Well, I'm happy to take
  

22   you today.  I realize we do want to finish before 5:00
  

23   so it doesn't give you a lot of time, and maybe you'd
  

24   like to testify a different day.  But I'm happy to
  

25   interrupt whatever we're doing for a producer or dairy
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 1   farmer to speak.
  

 2             All right.  So the plan is that when we come
  

 3   back in the morning, we're interested in talking with
  

 4   Dana Coale about potential government shutdown as a
  

 5   preliminary matter.  Mr. English, once we get through
  

 6   all the government witnesses, is eager to persuade me
  

 7   why his topic should be an additional one to be
  

 8   addressed besides what was noticed in the Federal
  

 9   Register.  We'll want to complete the rest of the
  

10   government witnesses first.  In addition to Mr.
  

11   Mykrantz, and would you spell his name for me?
  

12             MR. HILL:  I believe it -- Brian Hill.
  

13             I believe it's -- his last is spelled
  

14   M-Y-K-R-A-N-T-Z.
  

15             MR. CARMAN:  It's in the official record.
  

16             MS. TAYLOR:  It's in the record.
  

17             JUDGE CLIFTON:  I just want to make sure it's
  

18   right right now in the record.
  

19             You may use the microphone right there.
  

20             MR. MYKRANTZ:  My name is spelled
  

21   M-Y-K-R-A-N-T-Z.
  

22             JUDGE CLIFTON:  Thank you.
  

23             MR. HILL:  And there will be -- Brian Hill.
  

24             There will be one other witness whose name is
  

25   Bill Wise.
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 1             JUDGE CLIFTON:  W-I-S-E?
  

 2             MR. HILL:  William Wise.
  

 3             JUDGE CLIFTON:  Good.  All right.  And if we
  

 4   get all that done, we would then move into opening
  

 5   statements beginning with Mr. Beshore.
  

 6             And any expedited transcript that might be
  

 7   requested of Mr. Mykrantz or Mr. Wise would lead to
  

 8   cross-examination the following day; is that correct?
  

 9             MR. HILL:  I believe that would be correct.  I
  

10   will say that Mr. Wise never had any prepared testimony.
  

11             MR. ENGLISH:  And he's certainly not going to
  

12   prepare it now.
  

13             MR. HILL:  So don't think that we're changing
  

14   just because --
  

15             MS. TAYLOR:  Well, can I clarify just -- this
  

16   is Erin Taylor.
  

17             I just want to clarify who's going to talk
  

18   about what tomorrow so you're not confused, and we'll
  

19   try to be a little clearer if we can.
  

20             Tomorrow John Mykrantz will talk about Section
  

21   43, General Classification Rules; Section 44,
  

22   Classification of Producer Milk; Section 77, Adjustment
  

23   of Accounts; Section 78, Charges on Overdue Accounts;
  

24   Section 85, Assessment for Order Administration; and
  

25   Section 86, Deductions Marketing services.
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 1             William Wise will talk about Section 76,
  

 2   Payments by a Handler Operating a Partially Regulated
  

 3   Distributing Plant; and Section 10, Producer-handlers.
  

 4             And I do want to reiterate that these sections
  

 5   were specifically asked of us to discuss, which is why
  

 6   these are the specific ones we are here to talk about.
  

 7             JUDGE CLIFTON:  Very good.  And if it turns
  

 8   out that counsel don't feel they'll need the expedited
  

 9   transcript and want to go right into the
  

10   cross-examination with those witnesses tomorrow, that's
  

11   fine, too.
  

12             All right.  I think of nothing else.
  

13             Let's start with Mr. English.  Do you have
  

14   anything else tonight?
  

15             MR. ENGLISH:  Not to carry somebody else's
  

16   water, but it occurs to me that Ms. Hancock is going to
  

17   leave at some point tomorrow, and she is obviously very
  

18   interested in producer-handler, so maybe Mr. Wise goes
  

19   first --
  

20             MS. TAYLOR:  That's fine.
  

21             MR. HILL:  -- to allow her an opportunity to
  

22   participate.
  

23             JUDGE CLIFTON:  Do you want him to testify
  

24   before you cross-examine Mr. Schaefer?
  

25             MR. ENGLISH:  Yeah, I don't see -- yeah, I
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 1   don't see there's in order of that.  I think that's
  

 2   fine.  I mean, it just occurred to me that she said she
  

 3   has to be leaving after about an hour, so maybe she has
  

 4   her chance before she has to leave.
  

 5             JUDGE CLIFTON:  That sounds excellent.  You
  

 6   are cooperating well among yourselves.  I'm very
  

 7   pleased.
  

 8             Mr. Beshore, anything further today?
  

 9             MR. BESHORE:  I have nothing further.
  

10             JUDGE CLIFTON:  Mr. Beshore does not have
  

11   anything further.  Does anyone before I say we are in
  

12   recess for the -- for the time being?
  

13             All right.  Once again, you can come into this
  

14   room at 8:00 o'clock tomorrow, make yourselves
  

15   comfortable, but we will not go on record until 9:00.
  

16   And we now go off record at 4:49.
  

17             (Whereupon the proceedings recessed
  

18             at 4:49 p.m.)
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 1            THURSDAY, SEPTEMBER 24, 2015, 9:00 A.M.
  

 2                      CLOVIS, CALIFORNIA
  

 3
  

 4                     P R O C E E D I N G S
  

 5
  

 6             JUDGE CLIFTON:  We're on record now on
  

 7   September 24, 2015.  It's Thursday.  It's 9:00 in the
  

 8   morning.  We're in Clovis, California.
  

 9             My name is Jill Clifton, and I'm the United
  

10   States Administrative Law Judge who's assigned to hear
  

11   this administrative hearing, and my role is to take in
  

12   evidence, that is testimony and exhibits.
  

13             Normally I would go through a routine that I
  

14   like to do introducing people and identifying
  

15   preliminary matters, but in view of the fact that
  

16   Ms. Hancock must leave early today and is particularly
  

17   interested in Mr. Wise's testimony, I want to go
  

18   straight to that, and then we'll interrupt his testimony
  

19   and go back to what we would normally do to begin each
  

20   day.
  

21             So the only preliminary part that I want to
  

22   address before Mr. Wise is called as a witness is that
  

23   this is the third day of the hearing, and I'd like the
  

24   transcript to have numbers in sequence to those of
  

25   yesterday so that for the entire proceeding there will
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 1   be only one page 1 and so on throughout the entire
  

 2   proceeding.
  

 3             Mr. Wise, would you come forward, please, to
  

 4   the witness stand.  And please be seated and make
  

 5   yourself comfortable.  I'll be swearing you in in a
  

 6   seated position.  Would you raise your right hand,
  

 7   please?
  

 8             Do you solemnly swear or affirm under penalty
  

 9   of perjury that the evidence you will present will be
  

10   the truth?
  

11             THE WITNESS:  I do.
  

12             JUDGE CLIFTON:  Thank you.  Please scoot as
  

13   close as you can to that table, I think that would be
  

14   good.  Excellent.
  

15             Please state and spell your name.
  

16             THE WITNESS:  William, W-I-L-L-I-A-M.  Wise,
  

17   W-I-S-E.
  

18             JUDGE CLIFTON:  And what is your job?
  

19             THE WITNESS:  I am the Milk Market
  

20   Administrator for the Arizona and Pacific Northwest
  

21   Federal Milk Orders.
  

22             JUDGE CLIFTON:  Thank you.
  

23             Mr. Hill, you may proceed.
  

24   ///
  

25   ///
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 1                      DIRECT EXAMINATION
  

 2   BY MR. HILL:
  

 3        Q.   Good morning, Mr. Wise.
  

 4        A.   Good morning.
  

 5        Q.   So you were -- you were called to -- you are
  

 6   requested to provide basic explanation to some topics;
  

 7   is that true?
  

 8        A.   That's my understanding, yes.
  

 9        Q.   And those topics are producer-handler issues
  

10   and payments by a handler operating a partially
  

11   regulated distributing plant --
  

12        A.   That's my --
  

13        Q.   -- is that correct?
  

14        A.   Yes, that's my understanding.
  

15        Q.   Did you prepare any testimony for this case?
  

16        A.   No.  Not any written testimony.
  

17        Q.   Just wanted to make that clear after
  

18   yesterday.
  

19             I'm going to release this witness.  He does
  

20   not have any testimony.  He's here to answer questions.
  

21             JUDGE CLIFTON:  All right.  By not having any
  

22   testimony, you just mean he didn't bring a written
  

23   statement.
  

24             MR. HILL:  No written statement, correct.
  

25             JUDGE CLIFTON:  All right.  Very fine.
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 1             I'd like to ask some preliminary questions.
  

 2   How long have you been an administrator of a milk
  

 3   marketing area?
  

 4             THE WITNESS:  I was appointed Market
  

 5   Administrator in February 2011.
  

 6             JUDGE CLIFTON:  And what did you do before
  

 7   that?
  

 8             THE WITNESS:  I was the Assistant Market
  

 9   Administrator from 1995 to 2011, and from 1981 to
  

10   1980 -- 1995 I hold a -- held, excuse me, various
  

11   positions in the Market Administrator's Office.
  

12             JUDGE CLIFTON:  And where are you physically
  

13   located for most of your work?
  

14             THE WITNESS:  Most of the time I -- I go back
  

15   and forth between the office in Phoenix, Arizona, and
  

16   Balta, Washington, but most predominantly in Phoenix.
  

17             JUDGE CLIFTON:  All right.  And how much of
  

18   your time in administration of a milk marketing order
  

19   has it concerned Arizona and the Pacific Northwest?
  

20             THE WITNESS:  That's my primary function is
  

21   the administration of those two orders.
  

22             JUDGE CLIFTON:  All right.  And have they been
  

23   in existence, those orders, since say 1995?
  

24             THE WITNESS:  Oh, yes, yes.  The Arizona order
  

25   in some -- some fashion since the early '50's, and I
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 1   believe the Pacific Northwest with the county's
  

 2   predecessor orders since around '50's.
  

 3             JUDGE CLIFTON:  Ah, okay, good.  What is the
  

 4   number of the area?
  

 5             THE WITNESS:  Pacific Northwest is 124.
  

 6   Arizona is 131.
  

 7             JUDGE CLIFTON:  All right.  Thank you very
  

 8   much.
  

 9             Is there anything you'd like to add to that
  

10   before I open the floor to questions from anyone?
  

11             THE WITNESS:  I have nothing else on that
  

12   line.
  

13             JUDGE CLIFTON:  Thank you.
  

14             Who would like to begin?
  

15                       CROSS-EXAMINATION
  

16   BY MS. HANCOCK:
  

17        Q.   Nicole Hancock representing the
  

18   producer-handlers and Ponderosa Dairy.
  

19             Good morning, Mr. Wise.
  

20        A.   Good morning.
  

21        Q.   I'd like to first by -- starting -- start off
  

22   by thanking everyone today for being so accommodating.
  

23   I know the judge has commented on how kind and gracious
  

24   everyone is, but I do believe that she's -- she's very
  

25   accurately describing this group, and you've all been
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 1   very welcoming to me, and I appreciate that.
  

 2             So, Mr. Wise, if you -- I see you have a --
  

 3   you have a regulation book in front of you?
  

 4        A.   You know, we know in general, we may not know
  

 5   it by heart verbatim.
  

 6        Q.   Sure.  Well, that's good to know because I
  

 7   kind of feel like you guys all know it by heart.
  

 8             Sir, I'd like if you could turn to page 158,
  

 9   and we're in Title 7 CFR, and I'm having you turn to
  

10   Section 1124.10, which is the definition of
  

11   producer-handler.
  

12        A.   Okay.  Forward 124.  Yeah, producer-handler
  

13   definition, 124.  Okay.
  

14        Q.   And this is the order that you administer; is
  

15   that correct?
  

16        A.   124 and 131, that is correct.
  

17        Q.   Okay.  So one -- one of them?
  

18        A.   This is one of them, yes.
  

19        Q.   Just one of them?
  

20        A.   Yes, it is.
  

21        Q.   Okay.  And are they -- are they similar in the
  

22   provisions?
  

23        A.   Yes, they are very similar.
  

24        Q.   That address producer-handlers?
  

25        A.   Yes.
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 1        Q.   Okay.  So I'm just using this one as the
  

 2   example, but I just want to understand a little bit
  

 3   better how it works in your order system, and then that
  

 4   will help me put it into context for my client and --
  

 5   and the positions that's we're taking.
  

 6        A.   Okay.
  

 7        Q.   So full disclosure, that's my end game here.
  

 8        A.   Okay.
  

 9        Q.   Okay.  So can you -- would you mind -- if we
  

10   start with 1124.10, tell me what -- what this provision
  

11   is and how it's organized.
  

12        A.   This provision applies to -- if I can just
  

13   read the preamble, I think that sets the table very well
  

14   for what this provision applies to.  So a
  

15   producer-handler means a person -- a person under the
  

16   Act is defined as an individual, partnership,
  

17   corporation, or other business united -- so a person who
  

18   operates a dairy farm and a distributing plant from
  

19   which there is route disposition in the marketing area
  

20   from which total route disposition, excuse me,
  

21   disposition and packaged sales of fluid milk products to
  

22   other plants during a month does not exceed
  

23   three million, three million pounds, and who the Market
  

24   Administrator has designated a producer-handler after
  

25   determining that all the requirements of this section
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 1   are met.
  

 2             So that means if you are a -- if you have
  

 3   route disposition and packaged sales in excess of three
  

 4   million, you're not eligible to be a producer-handler.
  

 5   So this only applies to people under three million.
  

 6             And then as you move forward, these are the
  

 7   requirements that really lay out the fact that it has to
  

 8   be the sole risk and enterprise of the same person for
  

 9   both the farm and plant.
  

10        Q.   Okay.  And that three million pounds, that's
  

11   based on the volume of -- of milk that's processed; is
  

12   that right?
  

13        A.   Class I, right.  It says three million pounds,
  

14   again, fluid milk products, packaged sales, route
  

15   disposition and packaged sales of fluid milk products,
  

16   so it's Class I.
  

17        Q.   And -- and then the USDA conducts a
  

18   determination to decide if a producer-handler meets this
  

19   criteria, and once it receives -- once the
  

20   producer-handler receives the USDA's blessing, then they
  

21   have that designation provided they continue to meet
  

22   that criteria?
  

23        A.   Exactly.  In Order 124, right, the -- this
  

24   person would have to, you know, show us, show the Market
  

25   Administrator to our satisfaction that they, number one,
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 1   are under three million pounds and meet the rest of the
  

 2   qualification requirements.
  

 3        Q.   And once they meet that qualification
  

 4   requirement, all of the milk -- they -- then they're
  

 5   fully exempt at that point?
  

 6        A.   That's correct.  For anything under -- as long
  

 7   as they stay under three million, they're fully exempt,
  

 8   that's correct.
  

 9        Q.   And if they go to three --
  

10        A.   As long as they don't violate any other
  

11   provisions.
  

12        Q.   And -- and if they go to three million and one
  

13   pounds, then they're lost the exemption for the entirety
  

14   of their -- of the milk; is that right?
  

15        A.   That is correct.  They may not necessarily be
  

16   fully regulated, but they can't be a producer-handler.
  

17        Q.   They've lost the ability to designate
  

18   themselves as a producer-handler?
  

19        A.   That's correct.
  

20        Q.   So I describe this as an all-or-nothing
  

21   approach; is that fair?
  

22        A.   I -- I -- I would say to the extent that it's
  

23   all -- if you're under three million, it's all exempt
  

24   pricing.  Over three million, you are subject to the
  

25   regulatory provisions.
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 1        Q.   And does it operate the same way in Order 30?
  

 2        A.   I don't know about 30.
  

 3        Q.   31, excuse me.
  

 4        A.   31 is -- the preamble that -- this preamble is
  

 5   I believe identical in every order, it's what follows
  

 6   that varies.  What -- what -- as far as Order 131, I
  

 7   think there's maybe one variation in the rest of the
  

 8   language from 124, otherwise they're identical, and
  

 9   that's not a real material difference.
  

10        Q.   And have you read the Cooperative's Proposal?
  

11        A.   I'm fairly familiar that it's -- I believe the
  

12   Cooperative's Proposal -- I don't have it in front of me
  

13   so I guess I'm uncomfortable speaking to it, but -- so I
  

14   don't -- I don't -- off the top of my head, I don't know
  

15   exactly what it says.  I mean, I have an idea.
  

16        Q.   Is your -- is it your understanding that the
  

17   Cooperative's Proposal would have a similar --
  

18        A.   It's three million -- the three-million-pound
  

19   designation I understand is in the Cooperative Proposal.
  

20        Q.   Okay.  All right.  So walk me through the rest
  

21   of this and help me understand how this works, how the
  

22   sections are structured and what the impact is.
  

23        A.   So we go through to the start, we have a
  

24   requirement for designation.  So designation of any
  

25   person as a producer-handler by the Market Administrator
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 1   shall be contingent on the following provisions.  The
  

 2   first one --
  

 3             THE COURT REPORTER:  Excuse me.
  

 4             THE WITNESS:  I'm sorry, start slowing.
  

 5             THE COURT REPORTER:  When you're reading, can
  

 6   you read a little slower?
  

 7             THE WITNESS:  I apologize.
  

 8             THE COURT REPORTER:  Thank you.
  

 9             THE WITNESS:  I tend to talk fast.  I
  

10   apologize.
  

11   BY MS. HANCOCK:
  

12        Q.   He's trying to help me get out of here on
  

13   time.
  

14        A.   So, in essence, if you look at -- it would be
  

15   look at (a)(1), so the care and management of the dairy
  

16   animals and other resources designated in paragraph
  

17   (b)(1).  So in essence, if I can keep it fairly general
  

18   without getting too technical, everything that has to do
  

19   with the farm has to be under the sole control,
  

20   ownership, and risk of this person.  Also, any -- the
  

21   fluid milk, the distributing plant, that operation has
  

22   to be at the sole risk and enterprise of the same person
  

23   that owns the farm, that operates the farm.
  

24             And there's a provision, you can have a little
  

25   bit of extra milk, up to 150,000 pounds, as long as that
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 1   milk is priced under some other Federal order, either
  

 2   this -- either the order that you're in or some other
  

 3   Federal -- so you can have a little bit of extra milk
  

 4   received, but other -- if you get any more than that,
  

 5   you lose your producer-handler designation.
  

 6             Also, you can't take nonfluid milk receipts
  

 7   and reconstitute them for classified use.
  

 8        Q.   What does that mean?
  

 9        A.   That means you buy powder or -- or
  

10   concentrated milk, you add water to it, you make fluid
  

11   milk, it's reconstitution, so you can't do that.
  

12        Q.   So basically the goal here is to make sure
  

13   that you don't have people trying to work the system and
  

14   have a separate owner of -- separate farm providing milk
  

15   to a separate processing plant?
  

16        A.   Prevent -- you're trying to prevent shared
  

17   risk.  It has to be the sole risk and enterprise of one
  

18   entity.
  

19        Q.   Are there any restrictions on the transfer of
  

20   those -- of the ownership of those entities?
  

21        A.   The -- for us, you know, if -- once they're
  

22   designated, whether they're a partnership or an
  

23   individual proprietorship, whatever, if there's any
  

24   change in that structure from what was originally
  

25   designated, then we need to look at it again to make

433



TRANSCRIPT OF PROCEEDINGS - VOLUME III

 1   sure that that change, in fact, if he -- if this
  

 2   individual or partner or whatever was sold, then that
  

 3   new entity has to be structured under these provisions.
  

 4             So as far as -- you're inquiring, I think, in
  

 5   terms of any type -- any change in ownership would
  

 6   require us to look at it again to see if it met the
  

 7   requirements.
  

 8        Q.   But as long as it continued to meet the
  

 9   requirements, it would continue to receive the same
  

10   designation?
  

11        A.   That's correct.
  

12        Q.   Okay.  So there's no restriction or
  

13   limitation, you don't lose the exemption if you transfer
  

14   it to a separate entity?
  

15        A.   Well, it would be an entire new entity, so it
  

16   would be two -- I mean, the entity we designate, any
  

17   change to that, then we start over again.
  

18        Q.   Okay.  Is there any financial investment
  

19   requirement to obtain this designation?
  

20        A.   No, no.
  

21        Q.   So they --
  

22        A.   No.
  

23        Q.   -- don't have to pay to play?
  

24        A.   No.
  

25        Q.   Okay.  Okay.  Let's move on down, see what it
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 1   says.
  

 2        A.   So, again, so this -- this one, in essence
  

 3   you're talking about the farm, and then in (2), so we're
  

 4   at -- excuse me, I'll talk slower -- (a)(2), the plant
  

 5   operation again is in which the producer-handler
  

 6   packages and processes milk, is under the complete and
  

 7   exclusive control and ownership and management of the
  

 8   producer-handler, and is --
  

 9             THE COURT REPORTER:  Excuse me.
  

10             THE WITNESS:  Sorry.
  

11             THE COURT REPORTER:  I'm sorry.
  

12             THE WITNESS:  Okay.
  

13             THE COURT REPORTER:  You're reading way too
  

14   fast.
  

15             THE WITNESS:  Okay.  I apologize.
  

16             Complete and exclusive control, ownership, and
  

17   management of the producer-handler and is operated as
  

18   producer-handler's own risk -- excuse me, own enterprise
  

19   and its own risk.
  

20             So, again, just setting the table, the farm
  

21   and the plant have to be owned/operated by the same
  

22   entity.
  

23             And then as far as we talk about receipts, so
  

24   the producer-handler neither receives at its designated
  

25   milk production resources and facilities nor receives,
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 1   handles, processes, or distributes at or through any of
  

 2   its designated milk handling, processing, and
  

 3   distributing -- distributing resources and facilities
  

 4   other source milk products for reconstitution into fluid
  

 5   milk products.  That's what we were talking about, they
  

 6   can't take powder, concentrated milk and add water to
  

 7   make a fluid milk product.
  

 8             Okay.
  

 9   BY MS. HANCOCK:
  

10        Q.   Again, designed to protect the integrity of
  

11   the system so that you know that exactly what you're
  

12   producing and processing is what --
  

13        A.   Yeah.
  

14        Q.   -- you're calculating?
  

15        A.   And -- and, you know, it has to move with
  

16   reserve supply and other source receipts, so it has to
  

17   be from your own herd up to the 150,000.
  

18             So, again, so other -- so other than -- right,
  

19   it's designated milk so you can only get milk from at
  

20   the plant, you can only receive milk from its designated
  

21   milk production resources and facilities, own farm
  

22   production.
  

23             Pool handlers and plants regulated under any
  

24   Federal milk order within the limitation specified in
  

25   (c)(2), and that's at 150,000.  Nonfat dry milk --
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 1   excuse me.  Nonfat milk solids which are used to fortify
  

 2   fluid milk products.  So you can do that.  You can
  

 3   fortify, you can't reconstitute.
  

 4             The producer-handlers neither directly nor
  

 5   indirectly associated with the business control or
  

 6   management of, nor has the financial interest in,
  

 7   another handler's plant operation -- in other words,
  

 8   that any other handler so associated with
  

 9   producer-handler's operation.  Again, we're talking
  

10   about sole risk and enterprise.  And that's basically
  

11   all this language goes on, it just talks -- talks about
  

12   that.  Make sure there's no -- nothing else, no other
  

13   entities involved other than that -- that entity that's
  

14   been designated as the producer-handler.
  

15        Q.   And that's to protect, again, the integrity of
  

16   the system to make sure that you just don't just name
  

17   your other plant a different name --
  

18        A.   Right.
  

19        Q.   -- and try and carve out, stay under the
  

20   three-million-pound exemption?
  

21        A.   It keeps -- it keeps -- it keeps it as that
  

22   sole person's operation, right.
  

23             So then the -- the next para -- the next
  

24   section (b) talks about what resources and facilities
  

25   can be designated.  So if we go to (b)(1), Milk
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 1   production resource and facilities shall include all
  

 2   resources and facilities, the milking herd, buildings in
  

 3   housing such herds, the land on which such buildings are
  

 4   located, used for the production of milk which are
  

 5   solely owned, operated, and which the producer-handler
  

 6   is designated as a source of milk supply for the
  

 7   producer-handler's plant operation.  However, for
  

 8   purposes of this paragraph, any such milk production
  

 9   resources and facilities which do not constitute an
  

10   actual or potential source of milk supply for the
  

11   producer-handler's operation shall not be considered a
  

12   part of the producer-handler's milk production
  

13   operation.
  

14             In essence, okay, if you're a producer-handler
  

15   in -- in the Seattle area, and somehow you have some
  

16   interest in, or whatever, a farm in Virginia, that's
  

17   probably not a -- you know, a reasonable source of
  

18   supply, so that's -- probably would not, you know,
  

19   qualify you to be -- lose your designation.
  

20             The milk handling, processing, and
  

21   distribution resources and facilities shall include all
  

22   resources and facilities, including store outlets, used
  

23   for the handling, processing, and distributing fluid
  

24   milk products which are solely owned by, and directly
  

25   operated or controlled by the producer-handler or in
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 1   which the producer-handler in any way has an interest,
  

 2   including any contractural arrangement or over which the
  

 3   producer-handler directly or indirectly exercises any
  

 4   degree of management control.
  

 5             Again, you can't have any interest in anything
  

 6   except your own operation, so it's your own sole risk
  

 7   and enterprise, there's no question that anybody else is
  

 8   in any way sharing any of the risk involved in your
  

 9   operation.
  

10             And then the designations remain in effect
  

11   until they're canceled.  And then we -- basically
  

12   they're canceled if you violate anything that we've
  

13   talked about.
  

14             And then -- so -- so, again, it goes on
  

15   cancellation as a producer-handler status shall be
  

16   effective on the first day of the month following the
  

17   month in which the requirements are not met.
  

18             So if some time during January you violate it,
  

19   you lose your designation February 1.  That's in the
  

20   bottom of -- towards -- towards the end there of (c)
  

21   where it says "Cancellation."
  

22        Q.   What -- what is your look -- when you make the
  

23   determination of how -- what the -- whether they met
  

24   their volume threshold or not, what's your look-back
  

25   period?  Is it just the preceding month?
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 1        A.   Well, we have -- you know, we don't visit
  

 2   every handler every month, but we make an effort to
  

 3   visit handlers on a regular basis, so when we -- we go
  

 4   in and operate the producer-handler, if we find out
  

 5   that -- say we're doing a four-month audit, and in month
  

 6   one they -- you know, they did something that lost their
  

 7   designation, well, we're going to go back and pool them
  

 8   on audit in month two, three, and four until they came
  

 9   back on as to -- in that designation.
  

10        Q.   And for the month that they fell out of
  

11   designation, would they then pay into the pool for that
  

12   and have price adjustment?
  

13        A.   Whether they pay in or out would determine on
  

14   what calculation they would be subject.  Again, they may
  

15   or may not be fully regulated, they may be partially
  

16   regulated, I mean, they would not -- in essence, they
  

17   could lose the producer-handler designation, what would
  

18   happen after that would depend on what their sales
  

19   pattern is, what they are.
  

20        Q.   Okay.  So you can qualify one month, not
  

21   qualify another month, and then qualify again the -- the
  

22   third month?
  

23        A.   You -- you could -- you can lose your
  

24   qualification in month A, during month -- month B, you
  

25   would be pooled, but if during month B you corrected
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 1   that problem to the satisfaction of the Market
  

 2   Administrator, in month C you can gain your designation.
  

 3        Q.   All right.  And then when -- I didn't mean to
  

 4   take you off track so we're --
  

 5        A.   Yeah, yeah.
  

 6        Q.   -- walking through the cancellation.
  

 7        A.   So, yeah, right.  So then -- so -- so we're at
  

 8   (c)(1), milk from the production resources and
  

 9   facilities of the producer-handler designated (b)(1) in
  

10   this section is delivered to name -- in the name of
  

11   another person as producer milk to another handler.
  

12             So, again, you've got this production, it's
  

13   not sole risk again.
  

14             The producer-handler handles fluid milk
  

15   products derived from other sources -- excuse me,
  

16   derived from sources other than the milk production and
  

17   resources at the facilities -- excuse me, facilities and
  

18   resources designated in paragraph (b)(1) of this
  

19   section.  Okay, this is 150 -- 150,000.  Except that it
  

20   may receive at its plant or acquire for route
  

21   disposition fluid milk products from fully regulated
  

22   plants and handlers under any Federal order if such
  

23   receipts do not exceed 150,000.  And this limitation
  

24   shall not apply if the producer-handler's own farm
  

25   production is less than 150,000, which basically makes
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 1   it an exempt plant.
  

 2             The next one, milk in -- milk from the milk
  

 3   production resources and facilities of the
  

 4   producer-handler is subject to inclusion and
  

 5   participation in a marketwide equalization pool under a
  

 6   milk classification and pricing plan operated under the
  

 7   authority of a State government.  So you couldn't have a
  

 8   farm that was subject to some state milk pricing plants
  

 9   and have that part of your producer-handler operation.
  

10             And then we make a public announcement and so
  

11   publicly announce name, plant location of person
  

12   designated as a producer-handler, names those persons
  

13   whose designations have been canceled and the effective
  

14   date.
  

15             And then the -- the last part here is just the
  

16   burden of establishing and maintaining the status risk
  

17   of the handler.
  

18             So again, you know, to -- to keep it in a more
  

19   simple basic understanding, you know, with some of the
  

20   language that's been used in the past is grass to glass,
  

21   you know, farm to customer.  It -- that has to be under
  

22   the same exclusive, complete control of one entity, but
  

23   no other possibility of any other shared risk or
  

24   involvement.
  

25        Q.   Okay.  Do any of the orders that you operate
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 1   under have any type of quota system similar to that
  

 2   in -- in California?
  

 3        A.   No.
  

 4        Q.   So you don't have any -- well, I want to move
  

 5   on, then, to -- to the payments as well, how we
  

 6   calculate these payments.  Where do you take your
  

 7   guidance from on how you calculate payments to -- under
  

 8   your pool plants?
  

 9        A.   For pool plants, not -- okay.  It's -- the
  

10   handler's obligation is in Section 60 of every order, so
  

11   it would be 124.60.
  

12        Q.   So just for the record, in -- in the book that
  

13   I'm in, it's on page 174.  I guess for reference for the
  

14   rest of you.
  

15        A.   164?
  

16        Q.   Oh, I changed orders.
  

17        A.   If we're still on 124.
  

18        Q.   164, that's right.
  

19             Section 1124.60.  Okay.  Walk me through what
  

20   this section guides you to do and how it works and in --
  

21   in -- in the orders that you operate.
  

22        A.   I could -- we'll go -- how about if I just
  

23   give you sort of the broad view, and if you want to get
  

24   more specific on -- on questions.  In essence, you know,
  

25   we're pricing the -- we want to get to the value of the
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 1   produced milk received, and the plant has a lot of
  

 2   utilization and a lot of different receipts normally, so
  

 3   the other section of the order tells us how to allocate
  

 4   those receipts to utilizations to try to net out what
  

 5   the producer milk -- what the end -- how the produced
  

 6   milk is used.
  

 7             And then in essence, then, we just take those
  

 8   produced milk pounds by the class they were allocated to
  

 9   by the applicable class prices, and that's the handler's
  

10   value of produced milk.  There may be some other values
  

11   in there if -- there may be inventory adjustments, there
  

12   may be overage, but for that -- you know, pretty much
  

13   all of the value of a handler's obligation is based on
  

14   the value of how they used milk from farms qualified to
  

15   be producers under the order.
  

16        Q.   And then who manages the payments to the
  

17   producers?
  

18        A.   Well, the -- the -- the handlers pay -- the
  

19   handlers' cost of milk is always the class prices.
  

20   Producers always get the blend price.  So if a handler's
  

21   cost of the milk is -- they pay the producer the blend,
  

22   so if their cost of milk is over the blend price, pay
  

23   producers the blend, they pay that difference into the
  

24   producer settlement fund.
  

25             The opposite sometimes is true when the
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 1   handler's cost of milk is less than the blend price,
  

 2   then you pay the producers the blend price, that milk is
  

 3   drawn out -- excuse me, those dollars from the producer
  

 4   settlement fund, so the handlers pay the producers.
  

 5        Q.   Okay.  And so it's a -- it's a reporting and
  

 6   accounting mechanism that's settled up between -- under
  

 7   your offices and with your handlers; is that essentially
  

 8   how that works?
  

 9        A.   I would not argue with that, yeah, it's a --
  

10   it's a financial transaction between handlers,
  

11   producers, and us.
  

12        Q.   Okay.  And is there -- there's one blend
  

13   price, you don't separate out variations on the blend
  

14   price for different calculations to pay producers?
  

15        A.   Well -- well, there's one blend price
  

16   announced at the base zone for the order.  That blend
  

17   price can be adjusted based on location of the plant the
  

18   milk was received at.  So there's a slight variation in
  

19   the blend price, but there is one blend price adjusted
  

20   for location.
  

21        Q.   And if a -- if -- if a -- if a producer is
  

22   exempt or a producer-handler is exempt, then they are
  

23   outside of that calculation entirely; is that correct?
  

24        A.   Right.  If you're a producer-handler, you're
  

25   exempt from the pricing and pooling provisions of the
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 1   order.
  

 2        Q.   You still get reporting from them --
  

 3        A.   Oh, yeah.
  

 4        Q.   -- just so you can calculate and quantify it,
  

 5   but they don't report in the pool?
  

 6        A.   They report each month, and we audit those
  

 7   reports, but as long as they meet the qualifications,
  

 8   there's no financial obligation.
  

 9        Q.   How does it work with a partially regulated --
  

10   with partial regulated -- regulated producers?
  

11        A.   That would be in Section 1076.  Do you want to
  

12   turn there?
  

13        Q.   Yeah.
  

14        A.   Okay.  That is on page 44.  Now, there are --
  

15   there are four subsections to 76, and I want to be
  

16   upfront, full disclosure with you, that the last one,
  

17   which is 76(d), I have no familiarity with, I have never
  

18   administered that, I have no -- so I really don't --
  

19   can't really speak to 76(d) other than it doesn't really
  

20   fall into the traditional category of a compensatory
  

21   payment, so --
  

22        Q.   Tell -- tell me what your understanding of
  

23   what subsection (d) covers.
  

24        A.   As I recall, section (d) came out of a -- what
  

25   we call the National Decision from 1990, and it involved
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 1   reconstituting milk, and that if a plant in a Federal
  

 2   order produced powder and that powder went to some other
  

 3   plant and that plant reconstituted it and it sold it in
  

 4   some marketing area that the -- the plant that made that
  

 5   powder, there was some method to move the money back
  

 6   there.  That's a very general, and I really don't want
  

 7   to speak to it any more because I've never had to do it,
  

 8   and I'm not familiar with it.
  

 9        Q.   You're not --
  

10        A.   I know it's in there, it's just something I've
  

11   never dealt with.
  

12        Q.   You're not aware of anyone using that
  

13   provision?
  

14        A.   I -- I can only speak for myself.  I've never
  

15   administered it, never have.  There may be other orders
  

16   that have, I don't know, but I have not.
  

17        Q.   Okay.  Let's -- let's talk about (a) through
  

18   (c) then.
  

19        A.   Okay.  Okay.
  

20        Q.   Tell me what about your understanding is about
  

21   what 1000.76 -- what it controls and then how it works.
  

22        A.   Okay, (a) through (c).  Well, I've got to go a
  

23   convoluted way, I think it's the easiest way to explain
  

24   this.  We'll go (c), we'll go (a), we'll go (b).
  

25        Q.   (c), (a), (b).
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 1        A.   We'll take a cab.
  

 2        Q.   All right.
  

 3        A.   Section (c).
  

 4        Q.   Pay for it.
  

 5        A.   Section (c) applies only, and I can read the
  

 6   preamble here, if you look at the preamble of 76.  On or
  

 7   before the 25th day after the end of the month, except
  

 8   as provided in 1090, which is the calendar day
  

 9   adjustment, the operator of a partially regulated
  

10   distributing plant, here's -- here's the key, here's the
  

11   (c), other than a plant that is subject to marketwide
  

12   pooling of producer returns under a State government's
  

13   milk classification and pricing program.
  

14             So I'll read that again.  Other than a plant
  

15   that is subject to marketwide pooling on producer
  

16   returns under a State government's milk classification
  

17   and pricing program.  That's 76(c).
  

18             So if you are this -- this entity that's
  

19   subject, the only payment obligation that you're subject
  

20   to is 76(c).
  

21        Q.   So if you fall outside of an order --
  

22        A.   If you're -- if you are -- if you are located
  

23   in a -- in a -- in a state that has classified pricing
  

24   and marketwide pooling and you have packaged milk sales
  

25   route dispositions into a Federal order that does not
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 1   result in full regulation, so you don't meet the
  

 2   threshold of full regulation, then you're partially
  

 3   regulated, and you're subjected to a compensatory
  

 4   payment calculation only under (c), and (c) -- what (c)
  

 5   does, it -- it looks at the applicable Class I price
  

 6   under the Federal order you're selling the milk into,
  

 7   compares that to the applicable state price for that
  

 8   product.  The Federal order is more, you pay that
  

 9   difference into the producer settlement fund.  If the
  

10   state price is more -- excuse me.  If the Federal order
  

11   is more, state price is less, you pay that difference
  

12   into the producer settlement fund in the order you're
  

13   selling the milk into.  If the state price is greater,
  

14   you have no compensatory obligation.  You don't get
  

15   credit, you have no obligation.
  

16        Q.   So it's -- and it's only for the portion of
  

17   milk that -- that you've distributed into that order
  

18   system?
  

19        A.   That's correct.  Partial regulation is dealing
  

20   only with the amount of packaged route sales in the
  

21   particular Federal order.
  

22        Q.   So in my lay terms, I -- it's kind of the
  

23   fairness factor, right?  If you go into their system,
  

24   you pay the increased amount if -- if you need to in
  

25   order to true it up, and if you are under, you don't get
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 1   the benefit of that, but you also receive the benefit of
  

 2   being able to deliver into the order?
  

 3        A.   Partial regulation is designed to protect the
  

 4   regulatory scheme, keep handler equity at least
  

 5   comparable, but that's correct.  If you have cheap milk
  

 6   coming in from outside, it won't work.
  

 7             So (c), then, is only available to plants that
  

 8   are in a state order that has marketwide pricing, has an
  

 9   announced price.  And, again, if the state price is
  

10   higher, there's no obligation.  If it's less than the
  

11   Federal order, that difference then is -- is paid.
  

12             76(a) is the difference between I and blend.
  

13   So any packaged route sales into a Federal order, and
  

14   again, without -- I'll just say it one more time.  When
  

15   we talk about partial regulation, we talk about plants
  

16   that have not met the threshold of full regulation,
  

17   so -- so there's clearly not -- not subject to full
  

18   regulation.
  

19             So under 76(a), a plant reports their route
  

20   sales into the order, and then pay the difference
  

21   between the announced Federal order Class I price at
  

22   that plant and the blend price at that price, so it's
  

23   the difference between I and blend on sales in the area.
  

24   As far as the regulatory burden to that plant, they
  

25   just -- normally they send us in one sheet, has their
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 1   sales in the area.  You know, we -- we -- we look at the
  

 2   price difference between Class I and blend, and then
  

 3   when we go there and audit, we obviously audit their
  

 4   sales, so it's -- for a regulator -- from a regulatory
  

 5   standpoint for that plant, it's 33 versus 37.
  

 6             Now, that leaves us --
  

 7        Q.   And that's evaluated on a monthly basis?
  

 8        A.   That's correct, yes, everything is month to
  

 9   month.  So we've got (a), we've got (d), we don't want
  

10   to talk about (d).  Excuse me.  We've got (a) -- we've
  

11   got (c), we got (a), that leaves us with (b).  (b) is
  

12   known -- many times known as the Wichita Option, and I
  

13   believe that's because as a result of a hearing that was
  

14   held, I believe in 1955, sometime in the early '30's, in
  

15   Wichita.  So -- so in Wichita obligation we're --
  

16        Q.   Sometimes early '30's?
  

17        A.   '55 I think, I think it's '55, but I'm not
  

18   sure.  Anyway that's -- when people say the Wichita
  

19   Option, they're talking about 76(b).  And so if we talk
  

20   about 76(b), we say, again, the payment under this
  

21   paragraph shall be the amount resulting from the
  

22   following computations:  Determine the value that would
  

23   have been computed pursuant to Section 60.  Again, the
  

24   handler's obligation on the order is the same
  

25   designation, Section 60 in every order.  Determine the
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 1   value that would have been computed pursuant to Section
  

 2   60 of the order for the partially regulated distributing
  

 3   plant if the plant had been a pool plant, and then
  

 4   there's some slight modifications that we can certainly
  

 5   go through, but in essence what these modifications do
  

 6   is try to ensure that the same milk is not priced twice.
  

 7             So if you -- if a partially regulated plant
  

 8   receives milk that's priced as Class I from some pool
  

 9   plant but they also have sales in the Federal orders of
  

10   Class I, we offset that so we would -- we would reduce
  

11   the sales in the Federal orders by the amount of Class I
  

12   they bought.  So these qualifying paragraphs here
  

13   basically try to restrict any type of double pricing.
  

14             So we compute this value of 60 as if the
  

15   handler -- as if the plant had been fully regulated,
  

16   which in essence is the -- is their -- again, the
  

17   handler's cost is this class price, this is what they
  

18   owe in total, not what they're paying producers, what
  

19   they owe in total.
  

20             So then if you go to big C, so the value
  

21   pursuant to 60, the unregulated supply plant, and that
  

22   was -- well, I'm sorry, if we go to (2) --
  

23             JUDGE CLIFTON:  I'm sorry.
  

24             THE WITNESS:  I'm sorry.
  

25             JUDGE CLIFTON:  I didn't hear that.

452



TRANSCRIPT OF PROCEEDINGS - VOLUME III

 1             THE WITNESS:  I apologize.  I -- I jumped in
  

 2   on -- again, this is what I was reading, I wanted to go
  

 3   next down there to (2), but I -- the -- the -- under
  

 4   76(b) you can claim some other sources of supply, but
  

 5   you'll have -- you also have to compute a value for them
  

 6   as if they were fully regulated.  That -- and I have no
  

 7   experience doing that.  Our plants have never used these
  

 8   other sections where a -- a supply plant is claimed as
  

 9   part of its milk supply and used as part of the
  

10   obligations of 60.  I have no experience with that.
  

11             JUDGE CLIFTON:  Have you noticed -- this is
  

12   Judge Clifton -- when he talks to me, he talks slowly,
  

13   so --
  

14             THE WITNESS:  I guess when I'm not, I'm
  

15   talking to myself, I don't know.  I apologize.
  

16             JUDGE CLIFTON:  Even though you're -- you're
  

17   looking at Ms. Hancock and responding to what she asks
  

18   you, pretend like you're talking to me.
  

19             THE WITNESS:  You know, my -- my employees
  

20   would tell you I have a saying that most people don't
  

21   change after third grade, and I apologize.  This is how
  

22   I've always been.  I'll make a conscious effort.  I do
  

23   seriously apologize.
  

24             So if we look at below that big (C), we got a
  

25   (2), from the partially regulated distributing plant's
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 1   value of milk computed apparent -- computed -- computed
  

 2   pursuant to paragraph (b)(1) of this section, which as
  

 3   we say we compute a value pursuant to 60, subtract the
  

 4   gross payments that were made for milk that would have
  

 5   been producer milk had the plant been fully regulated.
  

 6   So we're looking at, okay, you would incur a
  

 7   compensatory payment if your cost of milk, your gross
  

 8   cost of milk if you had been fully regulated, if that
  

 9   exceeds the gross payment that you pay for your milk
  

10   supply that would have qualified as producer milk,
  

11   there's a positive difference there, then that is an
  

12   obligation to the settlement fund.
  

13             If the reverse is true, if you're paying more
  

14   for your milk supply than your cost of milk would have
  

15   been had you been fully regulated, there is no
  

16   compensatory payment.
  

17             And that's 76(b), we're looking at what your
  

18   cost had you been fully regulated, what you paid
  

19   producer's milk.
  

20   BY MS. HANCOCK:
  

21        Q.   And in your order, how many handlers do you
  

22   have that participate as partially regulated under
  

23   subsection (b)?
  

24        A.   You know, as far as -- I don't have my -- off
  

25   the top of my head, I don't know how many partially
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 1   regulated.  I would not be able to designate to you
  

 2   whether the claim (a), (b).  (c) would be obviously
  

 3   because their plant location would tell you they have to
  

 4   be a (c).  But whether they take (a) or (b), that would
  

 5   be proprietary.
  

 6        Q.   And is that -- is -- is it by their election,
  

 7   do they have to opt in and -- and ask for that
  

 8   calculation?
  

 9        A.   Should a handler so -- right.  But we -- we
  

10   would not -- if -- if they claim (b), we're also going
  

11   to look at (a), okay, and if (a) is less than (b), then
  

12   we would charge them (a).  We're not going to charge a
  

13   delivery charge, the lesser of (a) or (b).
  

14             But to do (b) -- again, you know, getting back
  

15   to (a), they -- you know, what the handler supplies to
  

16   us is basically usually just one sheet that shows their
  

17   sales in the area.  If they choose (b), they're just
  

18   like a fully regulated handler.  They have to give us a
  

19   complete handler report and that is subject to audit, so
  

20   they have to fill out the entire, what we call Report of
  

21   Receipts and Utilization, and all the required documents
  

22   for that, and then when we audit them, we do an audit
  

23   just like we would on a fully regulated plant.
  

24             But that's in a nutshell.  And it's gross
  

25   payments that were made for milk that would have been
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 1   produced milk had the plant been fully regulated.
  

 2        Q.   And does that operate the same under both your
  

 3   orders that you -- that you operate?
  

 4        A.   Because this is in Section 1000, it's this way
  

 5   for every Federal order.
  

 6        Q.   That's right.  Okay.  I'm just
  

 7   double-checking.  Sorry.
  

 8             Is there anything else that I haven't asked
  

 9   you about that you think would be important for me to
  

10   know?  That's a genius question, I just want you guys to
  

11   know.
  

12        A.   I would say this, for someone that -- that as
  

13   by own admission is not intimately familiar with the
  

14   regulations, I think you hit all the high points.  So --
  

15   so I don't have anything to add.
  

16        Q.   That's validation for me to go to the airport.
  

17   I'm finished at this paint.  Thank you.
  

18             Again, thank you all for letting me kind of
  

19   change the schedule a little.
  

20             JUDGE CLIFTON:  Would all of you like to
  

21   continue with this witness until he's done before we do
  

22   our little preliminary matters?  I'm getting yeses.
  

23             MR. ENGLISH:  I'm flexible, either way.
  

24   Whatever is best for the witness.
  

25             MS. TAYLOR:  Is that okay with you?
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 1             JUDGE CLIFTON:  The witness looks ready to --
  

 2   to continue.  Good.
  

 3             Then who will next ask Mr. Wise questions.
  

 4                      CROSS-EXAMINATION
  

 5   BY MR. BESHORE:
  

 6        Q.   Good morning, Mr. Wise.
  

 7        A.   Good morning, Mr. Beshore.
  

 8        Q.   Marvin Beshore.  Just a -- just a few
  

 9   questions, I think.
  

10             With respect to Section 76, partially
  

11   regulated distributing plant provisions, was all of your
  

12   testimony about how that section operates based on the
  

13   language of part 1000.76?
  

14        A.   Yes.
  

15        Q.   Even though you were pointed to a particular
  

16   page in one of your orders, it's all part of 1000 --
  

17   it's -- it's the same in all orders I think you
  

18   testified, it's in part 1000.76?
  

19        A.   That's correct.  And the fact the 1000
  

20   references 60, which is the same connotation in every
  

21   order, that's correct.
  

22        Q.   Okay.  So when the hearing notice provides in
  

23   Proposal 1, which is the proposal of the Cooperatives,
  

24   which I represent, indicates that we are proposing that
  

25   new section, 1051.76, payments by a handler operating a
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 1   partially regulated distributing plant, (b) see 1000.76,
  

 2   all of your answers would operate as -- as if that
  

 3   were -- were part of the promulgated order?
  

 4        A.   I guess I just hesitate on a "what if."  I can
  

 5   say that this -- everything that I've spoke to is
  

 6   currently contained in 1000 that applies to all Federal
  

 7   orders.
  

 8        Q.   Okay.  1000.76?
  

 9        A.   That's correct.
  

10        Q.   Yeah, okay.  That's fine.
  

11             Now, let's talk about part (c).  You're
  

12   familiar -- you've testified you're familiar with the
  

13   operation of part 76(c), and that's because you have
  

14   plants that are in California regulated under the Cal --
  

15   present California state order system, which are
  

16   partially regulated in the orders which you administer,
  

17   correct?
  

18        A.   That's correct.
  

19        Q.   Okay.  And do you publish on your -- on your
  

20   website and otherwise in both orders a list of those
  

21   plants on a monthly or other periodic basis?
  

22        A.   Yes, we public publish the plant name and
  

23   location.
  

24        Q.   Okay.  Do you do that monthly or annually or
  

25   how?
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 1        A.   We should be updating that monthly, certainly
  

 2   annually, but I believe it should be updated monthly.
  

 3   Sometimes there's a little bit of lag.
  

 4        Q.   Okay.  But with respect to -- to both orders,
  

 5   the Pacific Northwest and Arizona?
  

 6        A.   The effort is made to keep those as currently
  

 7   as possible for both orders, yes.
  

 8        Q.   Okay.  Do you -- now, you've testified that
  

 9   there's a calculation made with respect to the -- to
  

10   those plants under Section 76(c).  Can you just tell us
  

11   what that calculation is again?
  

12        A.   Yes.  Yes.  We look at the applicable Federal
  

13   order Class I price at the location of that partially
  

14   regulated plant.
  

15        Q.   Okay.  And how do you determine that?
  

16        A.   Well, that's -- that's based on the -- you
  

17   know -- well, no, there's location for every county in
  

18   the country, so it's based on plants -- milk at -- for
  

19   plants is priced at where the plant is located, not
  

20   where they sell the milk.  So if they were in Los
  

21   Angeles County or whatever county in California, we have
  

22   a Class I differential for this county, and that would
  

23   establish the effective Class I Federal order price for
  

24   that.
  

25        Q.   And that Class I differential is also in part
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 1   of 1000 of the regulations?
  

 2        A.   That's for -- for California, yes, it is.
  

 3        Q.   Okay.  And that, then, is incorporated by
  

 4   reference, in essence, into your orders?
  

 5        A.   Yes.
  

 6        Q.   Okay.  So -- so you look at part 1000, so
  

 7   you -- you have the location of the plant, you look at
  

 8   part 1000, is that Section, what, 52, 54?
  

 9        A.   I believe class -- location adjustments are
  

10   52.
  

11        Q.   Okay.  If you find the county in 52, and that
  

12   tells you then what the Federal order price is at
  

13   that -- applicable to that plant, correct?
  

14        A.   Gives you the differential that you would add
  

15   to the movement, right.
  

16        Q.   Oh, so you add the -- that tells you how to
  

17   calculate --
  

18        A.   That's correct.
  

19        Q.   -- the applicable price?
  

20        A.   Right.
  

21        Q.   So now -- how do you -- to what do you compare
  

22   that price?
  

23        A.   To the -- what the -- the applicable state
  

24   price for that product under the state program.
  

25        Q.   Okay.  And what's your source for that
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 1   information?
  

 2        A.   We go to the state itself, the state
  

 3   regulations.
  

 4        Q.   Okay.  Now, do you -- do you publish on your
  

 5   on your -- on your website, a, or do you have, you know,
  

 6   in your orders information which would show us, which
  

 7   would tell for each location in California the published
  

 8   Federal price and the published state price for any
  

 9   given -- at any given time?
  

10        A.   No.  I believe when we -- on our plant list
  

11   that lists the name and location, we might -- sorry,
  

12   because I don't do that myself, but we might put the
  

13   location differential on there, I'm not sure.
  

14        Q.   The Federal -- Federal --
  

15        A.   Federal record.  We're not going to publish
  

16   anything in regard to the state.
  

17        Q.   Okay.  So when you -- when you, however you do
  

18   calculate with respect to those plants, a -- an
  

19   obligation to the Federal Order Pool if the Federal
  

20   price is higher than the state price?
  

21        A.   They -- they -- we calculate, obviously, see
  

22   what it is, correct, we calculate -- you know, if it's a
  

23   positive, it's an obligation, if it's a negative, then
  

24   it's not.  So, yes, we calculate the -- take their
  

25   price, our price, and compare it.
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 1        Q.   Okay.  And can you testify are those generally
  

 2   positive obligations from the California plants to -- to
  

 3   the Orders?
  

 4        A.   Well, obviously the price variances would --
  

 5   would, you know, would vary, but in most cases the
  

 6   Federal order price -- it would depend month to month.
  

 7   I guess without having the data in front of me, I would
  

 8   hesitate to say if it's more, what they pay.
  

 9        Q.   Okay.  But they have -- they have paid in?
  

10        A.   Oh, yes.
  

11        Q.   Over the years?
  

12        A.   Yes, yes.
  

13        Q.   The -- there was an exhibit placed into
  

14   evidence yesterday by -- through the Chief of Market
  

15   Information Branch, Ms. Warren, which is Table 21 of
  

16   Exhibit 9, which showed the number of partially
  

17   regulated plants in the Federal order system that had
  

18   that status under Section 76(c), and the number for most
  

19   months was ten.  Does that sound about right in terms of
  

20   the number of plants that --
  

21        A.   I'd say as -- oh, thank you.  Thank you, Mr.
  

22   Hill.
  

23             And so I'm looking at Number Table 21, it's
  

24   not marked, but whatever exhibit this is.  Number of
  

25   partially regulated distributing plants using 76(a),
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 1   (b), or (c), all orders.  So I see, so they -- so by
  

 2   year, (a), (b), (c), so this is for all the orders,
  

 3   through, right, not just for 124 and 131; is that
  

 4   correct?
  

 5        Q.   I think so.
  

 6        A.   Okay.  That appears to be ten, nine, ten,
  

 7   nine, 11.  So I guess the data speaks for itself, you
  

 8   know, since it's aggregated.
  

 9        Q.   And the information on your website would --
  

10   for the Orders 124 and 131, we could -- we could look at
  

11   that information, identifying the partially regulated
  

12   plants, and count them up, and -- and compare them to
  

13   that data to see whether basically all those plants are
  

14   from California that are qualifying under (c)?
  

15        A.   Again, knowing -- everybody knowing that the
  

16   California has classified pricing order, that's the only
  

17   other option they have, our plant -- our list shows
  

18   they're located in California, that's correct.
  

19        Q.   Do -- in our orders, do you have partially
  

20   regulated distributing plants that are not -- yeah,
  

21   other partial -- partially regulated distributing plants
  

22   from states other than California that aren't fully
  

23   regulated under another Federal order or any order?
  

24        A.   Yes, we have partially regulated distributing
  

25   plants that are not located in a state that has

463



TRANSCRIPT OF PROCEEDINGS - VOLUME III

 1   classified pricing market orders, and they would be
  

 2   partially regulated because they weren't subject to full
  

 3   regulation anywhere else.
  

 4        Q.   Okay.  And they'd be on that same list, I
  

 5   guess?
  

 6        A.   That's correct.
  

 7             MR. BESHORE:  Okay.  We had requested -- this
  

 8   is a question for Mr. Hill or Mr. Frances, I'm not sure.
  

 9   We had requested a witness to speak to the operations of
  

10   the MREA, and is Mr. Wise that witness?
  

11             THE WITNESS:  I'll do the best I can.
  

12             MR. BESHORE:  Okay.  Thank you.
  

13             JUDGE CLIFTON:  You're not limited to one
  

14   witness so that you may begin with this witness, and you
  

15   may also ask another witness.
  

16             MR. BESHORE:  Well, I know it's not a
  

17   Lunchable, but I'll start with him.
  

18   BY MR. BESHORE:
  

19        Q.   Okay.  So I used the -- the abbreviation MREA.
  

20   What -- what does that stand for, to your knowledge?
  

21        A.   Milk Regulatory Equity Act.
  

22        Q.   And so how does that act -- is that a Federal
  

23   act, Federal law?
  

24        A.   Yes, it became part of the Agriculture Market
  

25   Agreement Act.
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 1        Q.   How does it affect the -- how does it apply in
  

 2   the administration of -- of your orders?
  

 3        A.   If I could turn to --
  

 4        Q.   Absolutely.
  

 5        A.   Okay.
  

 6        Q.   Whatever you need.
  

 7        A.   So it's -- it may be a different paragraph in
  

 8   each order, but it's contained in the pool plant
  

 9   definition of each order, so I will take -- we'll go to
  

10   124.  And we'll look at the pool plant, which is 247.
  

11             JUDGE CLIFTON:  Now, just so that the
  

12   transcript will help people who are reading the
  

13   transcript find the right Federal regulation, are you
  

14   saying Section 1024.7?
  

15             THE WITNESS:  I apologize.  1124.7.  In the
  

16   copy of the CFR that I have it begins on page 156.
  

17             JUDGE CLIFTON:  Thank you.  And which of your
  

18   orders is this?
  

19             THE WITNESS:  Yes.  124.  1-2-4 is the Pacific
  

20   Northwest order.
  

21             JUDGE CLIFTON:  Thank you.
  

22             THE WITNESS:  So in this particular order,
  

23   Section (e) would be as a result of the MREA, and this,
  

24   again, we're defining what pool plants are.  Any
  

25   distributing plant, located within the marketing area as
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 1   described on May 1, 2006, from which there is route
  

 2   disposition and/or transfers of packaged fluid milk
  

 3   products in any non-federally regulated marketing area,
  

 4   or areas, located within one or more states that require
  

 5   handlers to pay minimum prices for raw milk -- so we're
  

 6   talking about sales into a state that requires payments
  

 7   for minimum prices for raw milk -- provided that
  

 8   25 percent or more of the total quantity of fluid milk
  

 9   products physically received at such plant.  And there's
  

10   a parenthetical phrase that excludes concentrated milk
  

11   for another -- from another plant by agreement for other
  

12   than I.  So, again, skipping over that parenthetical
  

13   phrase, which I don't -- in our case, I don't think is
  

14   going to hurt our discussion.  Received to such plant --
  

15   so we've got 25 percent or more of the total quantity of
  

16   fluid milk products physically received at such plant is
  

17   disposed of as route disposition and/or as transferred
  

18   in the form of packaged fluid milk products to other
  

19   plants.  So, again, the first demarcation line is -- is
  

20   at least 25 percent of the receipts of this plant using
  

21   Class I.  At least 25 percent of such routes disposition
  

22   and/or transfers in aggregate or in any non-federally
  

23   regulated market area, or areas, located within one or
  

24   more states that require handlers to pay minimum prices
  

25   for raw milk.
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 1             And then there's some exclusions there,
  

 2   they're subject -- if the order -- if this plant is
  

 3   already subject to some state-operated order, that this
  

 4   doesn't apply.  If they're a producer-handler, it
  

 5   doesn't apply.  And if they're fully regulated under
  

 6   some -- so that's the exclusions.
  

 7             So, in essence, that -- that's the 25/25 rule
  

 8   that is in many Federal orders to qualify pool
  

 9   distributing plants, is your operation at least
  

10   25 percent Class I, and of that Class I, is at least
  

11   25 percent, in this case in the designated state.
  

12        Q.   So does that -- does that -- the MREA
  

13   presently operate in your order to impact the regulation
  

14   of plants located in one of your orders by selling more
  

15   than 25 percent into the State of California?
  

16        A.   If -- if we had a plant that did, it would.
  

17        Q.   Right.  And we'll just keep it hypothetical.
  

18        A.   Right.
  

19        Q.   Now, in California, if a state -- if a Federal
  

20   marketing order for the State of California were issued
  

21   as a result of this hearing, how would that change?
  

22        A.   That would be a Federal order so that -- if
  

23   that -- if a plant that currently is a pool plant in one
  

24   of my two orders --
  

25        Q.   Yes.
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 1        A.   -- as a result of a paragraph we just went
  

 2   through --
  

 3        Q.   Yes.
  

 4        A.   -- if California were a Federal order, well,
  

 5   then that goes away because then they don't qual -- if
  

 6   it's not sales into a state that has -- it's different
  

 7   so it doesn't apply.
  

 8        Q.   Okay.  And if hypothetically that plant had a
  

 9   preponderance -- a plurality of its distributions in the
  

10   California -- State of California Federal Milk Marketing
  

11   Area as opposed to the area where it was physically
  

12   located, it would be regulated under the California
  

13   order?
  

14        A.   Like -- like any plant in any -- if they have
  

15   sales in the Federal order, that qualifies them under
  

16   multiple Federal orders, they're going to be pooled
  

17   where they have the most.
  

18        Q.   Okay.  So would that apply to plants located
  

19   in, you know, in Arizona, for instance?  Is that a yes?
  

20        A.   Yes, yes.  Oh, I'm sorry.
  

21        Q.   Thank you.
  

22             And Nevada?
  

23        A.   Oregon, Washington, any states that I
  

24   administer, yes.
  

25        Q.   Okay.  Let me just ask a question or two on
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 1   producer-handlers.  Are the -- first of all, do you have
  

 2   access to the -- the hearing notice?  A copy of the
  

 3   hearing notice as opposed to the CFR?
  

 4        A.   Thank you.  Assuming we're looking for
  

 5   Proposal 1?
  

 6        Q.   This is Exhibit -- yeah, Proposal 1 of Exhibit
  

 7   1, it's, you know, Section 10 on producer-handlers.
  

 8        A.   Right.
  

 9        Q.   Which is page 47212 of the Federal Register.
  

10   Can you just --
  

11        A.   Yes, I have it.  Thanks.  Sorry.
  

12        Q.   Okay.  Do you see the proposed
  

13   producer-handler provisions there?
  

14        A.   Yes, I do.
  

15        Q.   All right.  Now, are they similar or different
  

16   than those that you described to Ms. Hancock which are
  

17   in Order 124 presently?
  

18        A.   Yes, they -- they are very similar.  They use
  

19   more broader language but imply what 124 and 131 make
  

20   more specific.
  

21        Q.   Okay.  They do not have, for instance, the
  

22   detailed cancellation and reapplication language that's
  

23   in 124; is that correct?
  

24        A.   I don't see it.
  

25        Q.   Okay.  But otherwise, to the best of your
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 1   knowledge, it would operate in essentially the same
  

 2   fashion?
  

 3        A.   Again, I -- you know, I just have to read it.
  

 4   Since it's not order language, not something I'm -- you
  

 5   know, had to administer, I hesitate to put a value
  

 6   judgment.  I'm not trying to be uncooperative.
  

 7        Q.   Are you familiar at all with the language in
  

 8   all -- in the other orders in the Federal order system,
  

 9   producer-handler language?
  

10        A.   In a -- in a -- in a broad sense, yes, I am.
  

11        Q.   Okay.  And generally are you -- would -- would
  

12   it be your understanding that the language in Proposal 1
  

13   tracks that language?
  

14        A.   I would say that that's -- if -- well, again,
  

15   I'd have to read it and look at all the language.  I
  

16   would say this, that to my knowledge, other than Order
  

17   124 and 131, I think the rest of the producer-handler
  

18   definitions in the rest of the orders are fairly
  

19   similar, I -- I believe.
  

20        Q.   Yeah.  Okay.  How long has the current
  

21   language on producer-handlers been in -- in the orders
  

22   that -- 124 and 131 which you administer?
  

23        A.   I think 2004.  It should have a designation in
  

24   here.
  

25        Q.   Well --
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 1        A.   I believe 2004.
  

 2        Q.   Roughly?
  

 3        A.   Around 2004, as I recall.
  

 4        Q.   And were they -- was that a --
  

 5        A.   Or 2006, maybe.
  

 6        Q.   Okay.  What were the provisions,
  

 7   producer-handler provisions prior to that time?
  

 8        A.   I believe in the Pacific Northwest, they were
  

 9   pretty much the same.  They -- I don't think there was
  

10   much change at all between what they were under the
  

11   Pacific Northwest prior, except for the three-million
  

12   pound.  The preamble is what -- I'm sorry if I
  

13   misunderstood.  Yeah.  The preamble of the
  

14   three million pounds, that is a significant change.
  

15        Q.   In other words, there was no limit prior to --
  

16        A.   That's correct.
  

17        Q.   -- on the -- on the volume of sales that --
  

18   that producer-handlers could have prior to those
  

19   amendments, correct?
  

20        A.   That is correct.
  

21        Q.   Okay.  And were there in fact
  

22   producer-handlers that had sales route dispositions
  

23   substantially in excess or in excess of
  

24   three million pounds at the time, at the time the
  

25   regulations were changed?

471



TRANSCRIPT OF PROCEEDINGS - VOLUME III

 1        A.   I, again, not trying to be uncooperative, but
  

 2   there is any -- a hearing record for that that I'm sure
  

 3   would be noticed that would answer all that.
  

 4        Q.   Well, let me ask it this way since you were
  

 5   involved in administration of the order:  Were -- did
  

 6   the status of -- of a number of entities under the
  

 7   Pacific Northwest order, the regulatory status change
  

 8   after the producer-handler regulation was adopted with
  

 9   the three-million-pound cap?
  

10        A.   Yes.
  

11        Q.   Okay.  Are there -- are there any of those
  

12   producer-handlers that participated in that hearing in
  

13   opposition to the changes that have remained
  

14   producer-handler in the Pacific Northwest?
  

15        A.   You know, I -- again, I mean, you think --
  

16   it's not that long ago, but I'd have to go back and look
  

17   at who actually testified.
  

18        Q.   Okay.
  

19        A.   So I -- off the top of my head, I couldn't
  

20   hypothesis an answer.
  

21        Q.   Is the producer-handler list in -- in your two
  

22   orders published on your website?
  

23        A.   Yes, sir.
  

24        Q.   Okay.
  

25        A.   Yes, you would go back and look, you could
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 1   look at producer-handlers prior to the change in the
  

 2   order, afterwards, yes.  And, I'm sorry, off the top of
  

 3   my head I'm not -- I would hate to say somebody's name
  

 4   that didn't.
  

 5        Q.   Right.  Okay.  The -- the producer-handler --
  

 6   here's what I want to get at:  California requires
  

 7   fortification, has solids standards in its fluid milk
  

 8   products which are higher than other states.  You're
  

 9   familiar with that generally?
  

10        A.   Yes.
  

11        Q.   Okay.  So if we have an order covering the
  

12   State of California and a producer-handler with
  

13   operations under -- with route sales under
  

14   three million, a qualified producer-handler, uses --
  

15   brings in condensed milk or uses powdered milk to
  

16   fortify its Class 1 products in order to meet the
  

17   California standards, under the language as it's
  

18   presently constituted in the Federal orders as you
  

19   understand it, would -- would its exempt status be
  

20   affected or impaired?
  

21        A.   No, I believe we went through that earlier in
  

22   the testimony that it cannot reconstitute; however, you
  

23   can add, increase the solids level.
  

24        Q.   So if you bring in condensed to, you know, to
  

25   increase the solids, does that amount to reconstituting?
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 1        A.   No.
  

 2        Q.   If we use nonfat dry milk to add solids, does
  

 3   that amount to reconstituting?
  

 4        A.   No.  If you're adding water to nonfat dry
  

 5   milk, that's reconstituting.  If you're just adding
  

 6   solids to milk, you're just increasing the solids level.
  

 7        Q.   Okay.  Would there be -- under the present
  

 8   language, would there be any -- you know, any limit to
  

 9   the poundage of solids in either condensed or nonfat
  

10   that would impact the qualification as producer-handlers
  

11   if it was just being used for fortification?
  

12        A.   In 124 and 131, there is no -- the order has
  

13   no language alluding to any type of limit on the amount
  

14   of fortification.
  

15        Q.   So if they qualified in every other way and
  

16   were fortified to meet the standards, their status would
  

17   not be impacted?
  

18        A.   I wouldn't want to say the standards.  Any
  

19   type of fortification does not disqualify them for
  

20   whatever reason they're doing that.
  

21        Q.   Thank you, Mr. Wise.  I don't think I have any
  

22   other questions at this time.
  

23             I would like to request official notice be
  

24   taken of the handler lists for Orders 124 and 131,
  

25   partially regulated handler lists, in fact, all handler
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 1   lists for those -- for those orders for, you know, 2014
  

 2   to date.
  

 3             JUDGE CLIFTON:  Off -- all right.  Let's talk
  

 4   about this for a minute.  I don't love taking official
  

 5   notice of websites because they change.  In the past
  

 6   what I've required is a hard copy to be made part of the
  

 7   record so that we all know what it was that we took
  

 8   official notice of.  That's sometimes problematic.  So I
  

 9   want you gentlemen to think about how to handle my
  

10   concerns that in the hearing clerk record there be a
  

11   hard copy of any anything we took official notice of.
  

12             We can take official notice in general of
  

13   various websites that provides statistical information,
  

14   and the problem is they're not static.
  

15             MR. BESHORE:  I appreciate that, Your Honor's
  

16   concern very much, and I have no problem with, I mean,
  

17   with providing for the record the copied hard copies of
  

18   lists that I can currently access.  Whether the
  

19   historical lists are -- are available, any historical
  

20   lists that might -- we might be interested in are
  

21   available presently, I'm not sure.
  

22             MR. ENGLISH:  Chip English.
  

23             I have sort of a suggestion to maybe make
  

24   things easier as we go forward, and I'd suggest that if
  

25   each of us keep a list, running list of things that we
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 1   have or are going to ask official notice, that rather
  

 2   than putting things in seriatim -- two today, one
  

 3   tomorrow, six next week -- that we put in a package of
  

 4   official notice documents, maybe at the very end of the
  

 5   hearing, just as a thought of how we do it.
  

 6             JUDGE CLIFTON:  Now, I -- I like that
  

 7   Mr. Beshore brought it up the minute he thought of it.
  

 8   I think you should continue to do that, and a listing at
  

 9   the end would be extremely helpful.
  

10             MR. BESHORE:  Fine.
  

11             MR. ENGLISH:  Doesn't prevent somebody from
  

12   doing it in seriatim, but it strikes me is that for my
  

13   convenience purposes putting it into one booklet of all
  

14   documents that we've taken official notice of would make
  

15   sense.
  

16             MR. BESHORE:  Yeah, and while Mr. Wise is
  

17   still here, if there are any -- if we can't access and
  

18   get -- find hard copies ourselves of things we list from
  

19   your office that we want to make notices of, would you
  

20   be prepared to --
  

21             THE WITNESS:  Oh, sure.
  

22             MR. BESHORE:  -- provide them.
  

23             THE WITNESS:  Sure.  We'll do the best we can.
  

24             MR. BESHORE:  Thank you.
  

25             JUDGE CLIFTON:  Mr. Wise, do you need a little
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 1   break or are you ready for the next questioner?
  

 2             THE WITNESS:  Well, I guess I would say yes
  

 3   and yes.  I'm -- I'm ready to keep going, unless
  

 4   everybody else wants a break, I want to keep going.  I
  

 5   leave it to the discretion of some of the other people.
  

 6             JUDGE CLIFTON:  You know, if -- if we did take
  

 7   a short break, it would allow you and me, Mr. Wise, to
  

 8   work with the court reporter on some of these citations.
  

 9   For example, I know those of you who use these numbers
  

10   all the time take shortcuts, so when you say, for
  

11   example, 1076, that could be written 1000.76.
  

12             THE WITNESS:  Which would be the correct way
  

13   to do it.
  

14             JUDGE CLIFTON:  But it wouldn't have sounded
  

15   like that --
  

16             THE WITNESS:  That's correct.
  

17             JUDGE CLIFTON:  -- when you said it.  And so
  

18   why don't we take a break, you and I will work with the
  

19   court reporter on those technical things.
  

20             THE WITNESS:  Okay.
  

21             JUDGE CLIFTON:  And -- and then you'll still
  

22   get a break before we start.
  

23             THE WITNESS:  As long as I don't get left out,
  

24   I'm in.
  

25             JUDGE CLIFTON:  All right.  So let's see.  Why
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 1   don't we come back and ready to go at 10:25.
  

 2             (Whereupon a break was taken.)
  

 3             JUDGE CLIFTON:  This record resumes at 10:32.
  

 4   I spent a little bit of time with Mr. Wise and the court
  

 5   reporter, and I just wanted to make a record.  The court
  

 6   reporter was able to capture the sound of his voice,
  

 7   even though he spoke very quickly on some phrases and
  

 8   some section numbers, but for the purpose of those
  

 9   people who want to find these various sections of the
  

10   Federal regulations that were cited, I wanted to talk
  

11   about how they're designated so that it might be easier
  

12   for you if you are, for example, using a search engine
  

13   such as Google and you just want to put in the section
  

14   number.
  

15             Any and all of these things are in the Title 7
  

16   of the Code of Federal Regulation.  But, for example,
  

17   when Mr. Beshore began asking Mr. Wise some questions,
  

18   and he referred, for example, to 76.  How you would look
  

19   for that is 1000.76, and that's because that Section 76
  

20   is applicable to all Federal orders, so it's in the
  

21   1-0-0-0 portion.
  

22             But then when Mr. Beshore was talking about
  

23   Section 60, that's found in the individual orders rather
  

24   than in the portion of the regulations that apply to
  

25   all, and so you would -- you would look for that, for
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 1   example, in Section 1124.60 or 1131.60.
  

 2             Now, I wrote down something that I'm going to
  

 3   need Mr. Beshore's help to find what I meant.  I
  

 4   erroneously wrote down something that doesn't exist in
  

 5   my notes.  I wrote down 1051.76, so I got it wrong, but
  

 6   I don't know what I should have written.
  

 7             MR. BESHORE:  1151.  1051.
  

 8             JUDGE CLIFTON:  I did write 1051.  Is -- is
  

 9   there one?
  

10             MR. BESHORE:  It's the -- it's the proposed
  

11   order in the notice of hearing.
  

12             JUDGE CLIFTON:  Oh, oh, oh, oh.  Of course.
  

13   Of course.  Thank you so much.  So -- all right.  So I'm
  

14   glad that what I wrote was correct, I just didn't know
  

15   where to find it.  So because it is not a Federal
  

16   regulation but it is a proposed Federal regulation, you
  

17   probably need instead the Federal Register citation.  So
  

18   for the Federal Register citation, you could look for
  

19   Federal Register, Volume 80, Number 151, or you could
  

20   look Federal Register, August 6, 2015.  You could look
  

21   Federal Register 7 CFR Part 1051.  Those would be the
  

22   places you would find it if you do not have a copy of
  

23   Exhibit 1.  All right.  Well, that solves my problem.
  

24             Earlier before Mr. Beshore began to ask
  

25   questions, there was a reference to Section 1076, which
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 1   really is, as I think I already indicated before we took
  

 2   the break, 1000.76.
  

 3             And where you find the county which tells you
  

 4   how to make a calculation, you're looking in 1000.52.
  

 5             And I think -- I think that's got it.
  

 6             The -- the indication that you would look for
  

 7   page 47212 of the Federal Regulations is correct.  That
  

 8   particular notice in the Federal Register actually
  

 9   begins with 47210.  So sometimes when you're trying to
  

10   find a proposed rule in the Federal Register, having the
  

11   first page number helps you find it more quickly, 47210.
  

12             So, counsel, as we continue to question these
  

13   witnesses, if you'll be mindful there's some people on
  

14   audio feed and there will be some people reviewing the
  

15   record months from now who may not know precisely where
  

16   to look, so please help us lead a road map.
  

17             All right.  Back to Mr. Wise.  Would the next
  

18   questioner come forward.
  

19                      CROSS-EXAMINATION
  

20   BY MR. ENGLISH:
  

21        Q.   Good morning.  Chip English.
  

22        A.   Good morning, Mr. English.
  

23        Q.   And actually as I begin, Your Honor, I think
  

24   this is more of a clarification than anything else, but
  

25   let's -- you're right that there is a 1000.76, but it
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 1   only applies to an individual order such as 1124.  If
  

 2   you look at Section 1124.76, there really is a 1124.76,
  

 3   but it points back to, it says "see Section 1000.76,"
  

 4   and incorporates it by reference.  Part 1000 was adopted
  

 5   as part of the Federal Order Reform as sort of an
  

 6   administrative convenience so we didn't have all these
  

 7   books that we used to have, four or five books, and now
  

 8   we have one thinner book.
  

 9             Although I would point out we've lost part
  

10   900, you see it in the front, and it was very useful,
  

11   so -- so we all have to go buy part 900 even though it's
  

12   only a couple of pages, but -- so I just want to be
  

13   clear there actually is a Section 1124.76, and there's a
  

14   Section 1131.76.
  

15             So, Mr. Wise, we're going to have to be very
  

16   careful because we both have a tendency to speak too
  

17   quickly, and you now have a --
  

18        A.   I have two.
  

19        Q.   So another thing I'd like to do at the moment,
  

20   Your Honor, is start where Mr. Beshore ended, and that
  

21   is as to his official notice request going back to plant
  

22   lists for Order 124 and Order 131, which is 1124 and
  

23   1131, I'd actually like that to go back to 2005 because
  

24   it takes us before 2006 changes, and therefore we'll be
  

25   able to look at what happened, and we'll have to argue
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 1   about what that meant, but I think that one can look at
  

 2   the months before the implementation of the MREA and
  

 3   then the regulation thereafter, or actually the
  

 4   regulation first, and then the MREA, correct, Mr. Wise?
  

 5        A.   Yes.
  

 6        Q.   They follow close on each other, correct?
  

 7        A.   You would be able to -- there would be
  

 8   continuous trail of the listing of the plants.
  

 9        Q.   Thank you.
  

10        A.   And some may have appeared before or after
  

11   they made any changes.
  

12        Q.   So let me start with .76, sorry, 1000.76, or
  

13   1124.76, 1131.76, and your discussion that you had with
  

14   Mr. Beshore with respect to paragraph (c).
  

15             As a result of how paragraph (c) is written,
  

16   the -- as opposed to what you do for a plant located in
  

17   a -- a non -- a partially regulated plant not located in
  

18   California or location like California that has minimum
  

19   price regulations and marketwide pooling, if there are
  

20   any others, for those entities outside of California,
  

21   you actually for purposes of paragraph (b), the Wichita
  

22   Option, will look at what is actually paid for the milk,
  

23   correct?
  

24        A.   Yes.  The -- the Order requires us to look at
  

25   the gross payments that were made for milk that would
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 1   have been producer milk had the plant been fully
  

 2   regulated.
  

 3        Q.   And unlike that provision with respect to
  

 4   plants that are located in California and perhaps
  

 5   elsewhere that qualify under paragraph (c), if they
  

 6   become partially regulated under paragraph (c), you
  

 7   don't look at the actual payment, you literally look at
  

 8   California Department of Food and Agriculture regulated
  

 9   price, correct?
  

10        A.   Yes.
  

11        Q.   So the actual price paid if there were
  

12   premiums paid for a plant in California partially
  

13   regulated are not considered in paragraph (c), correct?
  

14        A.   Yes, correct, we look at the applicable state
  

15   price versus Federal order Class I price.
  

16        Q.   So if a plant has been obligated to make a
  

17   payment into, say, Order 1131 for a particular month
  

18   under paragraph (c), that doesn't mean that its price
  

19   that it paid for the milk was less than the order value,
  

20   you just don't know?
  

21        A.   It's not germane.
  

22        Q.   So I want to move away from paragraph 1000.76,
  

23   1124.76, 1131.76, and turn instead to 1124.10 and 11 --
  

24   I'm sorry, 1131.10, which are the producer-handler
  

25   provisions for your orders, correct?
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 1        A.   Yes.
  

 2        Q.   And you had some discussion with Mr. Beshore
  

 3   about what the Cooperative Proposal looked at -- like.
  

 4   Are you at least familiar with the Dairy Institute of
  

 5   California's Proposal?  Have you looked at that
  

 6   proposal, which appears I believe on page 47221 of
  

 7   Exhibit 1?
  

 8        A.   I have -- I'm, you know, not over -- overly
  

 9   familiar with it.  I will say clearly it contains more
  

10   paragraphs than the Cooperative Proposal.
  

11        Q.   Whether you looked at it word for word, it
  

12   looks more similar to your orders than, say, the other
  

13   orders, correct?
  

14        A.   It appears to.
  

15        Q.   Now, leaving aside the three-million-pound
  

16   issue that we've discussed, or that you've discussed
  

17   with   Mr. Beshore, those other provisions that exist in
  

18   Orders 1121 and 1131 regarding, you know, proof of
  

19   ownership and the cancellation and all of that, those
  

20   came about as a result of a series of hearings in the
  

21   past based upon facts that were put into evidence like
  

22   this hearing, correct?
  

23        A.   That's how all -- all order language comes,
  

24   that's correct.
  

25        Q.   And you've been around since 1985, correct?
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 1        A.   '81.
  

 2        Q.   '81.  And as to at least the Arizona Order
  

 3   where you've had that involvement, these provisions were
  

 4   adopted because over time there was a perceived issue
  

 5   with respect to how facilities out West, at least, might
  

 6   move milk around, and going back to Ms. Hancock's sort
  

 7   of comment, sort of try to evade the requirements; is
  

 8   that correct?
  

 9        A.   They were the result of a hearing as you said
  

10   earlier.  I'm not trying to be evasive.
  

11        Q.   But you are aware that there were issues
  

12   within those orders that were raised with respect to how
  

13   milk was being dealt with by producer-handlers that
  

14   resulted in those changes?
  

15        A.   Yes, and those -- and those issues would have
  

16   been detailed in the -- in the decision and the record,
  

17   hearing record.
  

18        Q.   So I can go take official notice of that if I
  

19   want to.
  

20             Within these provisions in Orders 124 and 131,
  

21   are there any limitations on producer-handler status
  

22   with respect to an entity that is vertically integrated
  

23   that includes some form of retail operation where the
  

24   retail operation can then receive a supply from another
  

25   entity?
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 1        A.   124 and 131 would prohibit that.  Or do
  

 2   prohibit that.
  

 3        Q.   Do prohibit that.
  

 4             And I was trying to follow, but maybe I missed
  

 5   it with Mr. Beshore, and maybe I'm just going to ask the
  

 6   question a different way.  We know that there were
  

 7   producer-handlers under your Orders 1131 and 1124 prior
  

 8   to the spring of 2006 that -- that qualified for the
  

 9   exemption of producer-handler, and that if we go look at
  

10   the list, they didn't qualify for the exemption after
  

11   that, correct?
  

12        A.   There are -- our -- our handler plant list
  

13   monthly would show any appropriate changes in handlers'
  

14   regulatory status.
  

15             JUDGE CLIFTON:  Mr. English, the -- the
  

16   numbers that you just said, you just meant the two
  

17   orders with which this witness is familiar because he
  

18   administers them?
  

19             MR. ENGLISH:  That's -- that's correct.
  

20             JUDGE CLIFTON:  All right.
  

21             MR. ENGLISH:  Yes.  And -- and -- and also
  

22   because the changes that occurred in 2006 only occurred
  

23   in those orders.
  

24   BY MR. ENGLISH:
  

25        Q.   Are there, either in the Pacific Northwest or
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 1   the Arizona Order, the Orders that you deal with, pool
  

 2   distributing plants, fully regulated pool distributing
  

 3   plants for which a portion of their milk is treated as
  

 4   either partially regulated or is not regulated?
  

 5        A.   Well, certainly not partially regulated, I
  

 6   mean, if you're a fully regulated pool distributing
  

 7   plant, but they -- there could be, obviously, milk from
  

 8   a farm that they receive from farms that don't qualify
  

 9   as producers, you know, so to that extent, there's milk
  

10   that may not be priced because it doesn't qualify to be
  

11   producer milk, if I understand your question correctly.
  

12        Q.   I think you understood my question correctly,
  

13   but if -- let's just now get down to the weeds.  If --
  

14   if such a plant receives milk that is not producer milk,
  

15   would that be allocated differently --
  

16        A.   Yes.
  

17        Q.   -- for purposes -- it would -- it would
  

18   basically be treated as other source milk?
  

19        A.   That's correct.
  

20        Q.   And how is other source milk treated?
  

21        A.   It's down allocated.  Down allocated means it
  

22   is allocated to the lowest use first, Class IV, and then
  

23   Class III, then Class II, then Class I.
  

24        Q.   Would the plant nonetheless have to account to
  

25   the pool for the total value of milk, whatever it paid
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 1   that producer that is not a producer in the Federal
  

 2   order?
  

 3        A.   Under a plant's Report of Receipts and
  

 4   Utilization, they report all the milk that they're
  

 5   responsible for and how they used it, regardless of its
  

 6   status.
  

 7        Q.   And so that would nonetheless impact the
  

 8   regulated price it has to pay, correct?
  

 9        A.   It would -- it would impact the allocation
  

10   process, which would result in their obligation.
  

11        Q.   So it's not that they have no obligation on
  

12   that milk, it's you don't trace back to what they paid
  

13   for that milk to that -- that producer?
  

14        A.   That's correct.
  

15        Q.   I have no further questions.  And thank you
  

16   very much.
  

17             JUDGE CLIFTON:  Who would ask next?
  

18                       CROSS-EXAMINATION
  

19   BY MR. VETNE:
  

20        Q.   John Vetne appearing as a representative of
  

21   Hilmar Cheese Company.
  

22             For convenience, I'll just follow up on the
  

23   last question asked.  You used the term down allocated
  

24   and you described that as allocated first to Class IV,
  

25   then to III, then to II, then I.  Is it correct that in
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 1   that process, the Market Administrators impute to that
  

 2   receipt of milk the lowest possible value under their
  

 3   classification system before accounting for producer
  

 4   milk?
  

 5        A.   The purpose of the allocation process in
  

 6   regard to other source milk is to not give it a higher
  

 7   value priority.
  

 8        Q.   Right.  So when it's allocated to Class IV, it
  

 9   imputes a lower value to that -- that milk, which would
  

10   the result be that the producer milk gets slightly
  

11   higher plant blend than otherwise would be the case?
  

12        A.   The more other source milk that's allocated to
  

13   lower classes, then yes, there's no producer milk
  

14   available to be allocated to those lower classes, so
  

15   therefore it is allocated to the higher classes.
  

16        Q.   And -- and by allocating producer milk to the
  

17   higher classes, the obligation for which the handler
  

18   must account to the pool is higher?
  

19        A.   Depending on the price relationships.  I mean,
  

20   there's been rare occasions when a class --
  

21        Q.   In ordinary circumstances it would be higher,
  

22   correct?
  

23        A.   That's correct.
  

24        Q.   And so if -- if -- if a handler receives other
  

25   source milk from a farm, farm milk that's allo --
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 1   that's -- qualifies as other source and pays, say, a
  

 2   Class I or a blend price for it, your system would not
  

 3   follow the price paid but would -- would rather credit
  

 4   that handler with a value that it might -- might be
  

 5   lower than actually paid for that milk?
  

 6        A.   We would -- yeah, the -- the regulatory
  

 7   language would not concern itself with what handlers pay
  

 8   for milk that does not qualify as producer milk.  And as
  

 9   we said earlier, it would be allocated to whatever use
  

10   the allocation process came, so whatever it would work
  

11   out, allocation process worked out.
  

12        Q.   Just in the general scheme of things, is it
  

13   correct that there are two places in your audit and pool
  

14   obligation determination process in which you look at
  

15   total payments to producers by a handler?  One is a
  

16   fully regulated plant that has an obligation to account
  

17   for milk, you look at the total amount paid to make sure
  

18   that it's at least blend price, correct?
  

19        A.   Yes.
  

20        Q.   And the other instance is when you have a
  

21   partially regulated plant qualifying under Section (b),
  

22   the Wichita Plan, and you look at -- similar and
  

23   identically look at the total obligations paid to
  

24   producers to make sure that it's at least -- at least
  

25   the minimum -- well, minimum plant blend, the aggregate
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 1   of class price obligations had it been fully regulated?
  

 2        A.   I'm -- your first example, in the regulated
  

 3   environment, we're just guaranteeing that the minimum
  

 4   price was paid.  Anything over and above that, we're not
  

 5   concerned with.  And, again, 1000.76 we're looking at
  

 6   the gross payments that would have been -- excuse me,
  

 7   that were made for milk that would have been producer
  

 8   milk had the plant been fully regulated.
  

 9        Q.   I wanted to go back to some terms used and
  

10   protocols used by your office for those terms on -- for
  

11   the Section 10 discussion on producer-handlers milk.
  

12   One of the terms you used was "route distribution."  In
  

13   general, route distribution of a producer-handler can't
  

14   exceed three million pounds.  Route disposition is a
  

15   word used under Section 7(a) and 7(b) for qualifying
  

16   pool plants also.  It's -- it's a term --
  

17             Let me ask you this:  Does route disposition
  

18   mean the same thing wherever it's used in the -- in the
  

19   set of Federal Regulations?
  

20        A.   Route disposition is also defined in 1000.3,
  

21   and that reads, "Route disposition means a delivery to a
  

22   retail or wholesale outlet," parenthetical phrase,
  

23   "except a plant, either" -- end of parenthetical phrase,
  

24   "either directly or through any distribution facility,"
  

25   parenthetical phrase, "including disposition from a
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 1   plant store, vendor, or vending machine, and that of a
  

 2   fluid milk product in consumer-type packages or
  

 3   dispenser units classified as Class I."
  

 4             So that would be how route disposition is
  

 5   defined in every Federal order, so any section of any
  

 6   Federal order that refers to route disposition, that's
  

 7   what it's talking about.
  

 8        Q.   It incorporates that, okay.
  

 9             In determining what is route disposition, if
  

10   milk is delivered to a store, has a leak, is bad for
  

11   some reason, is returned to the seller, how is that
  

12   treated?
  

13        A.   Route dispositions are sales less returns.
  

14        Q.   Okay.  A sale in June, a return in July is
  

15   treated as -- how is that allocated?
  

16        A.   No, it -- the sale less returns would have to
  

17   be in the current month.
  

18        Q.   So -- okay.  So if I have June sales, I -- a
  

19   client gets to subtract the returns of route disposition
  

20   for May if they happen to come back to the plant in
  

21   June?
  

22        A.   No.  No, if -- if you -- on June 1, you
  

23   package milk through June 30, and in between that time
  

24   of 1 through 30, if milk was returned to the plant, you
  

25   know, and -- and -- and so usually it's dumped when it's
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 1   returned to the plant, then route disposition would be
  

 2   sales net returns, but we get to June, June 1.  What
  

 3   comes back in June that was bottled in May is -- is a
  

 4   receipt, it's not -- it would not be -- it would not
  

 5   influence -- we would not go back and reduce May's for
  

 6   milk received in June, and we would not reduce June's
  

 7   for milk that was packaged in May.  But assuming we're
  

 8   not -- we're not talking about inventory.
  

 9        Q.   No, we're just talking about returns.
  

10        A.   Right.
  

11        Q.   So is there a return that's -- I'm confused.
  

12   Is a return that slips through the crack, if -- if
  

13   packaged milk is delivered on May 30 but returned to the
  

14   plant on June 5, is that ineligible to be deducted from
  

15   either May or June's route disposition?
  

16        A.   You know, it's not something that I deal with
  

17   every day.  I would say no, but I probably would have to
  

18   look at our internal audit guidelines.  But, again, each
  

19   month stands on its own, so I don't see how a return
  

20   from June for milk that was processed in May could have
  

21   effect on June's route disposition.
  

22        Q.   You referred to internal audit guidelines.
  

23   Is -- is that a document that directs you for uniform
  

24   policy in how the order is administered, for example,
  

25   route disposition so it means the same?
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 1        A.   Not -- not uniform policy.  We all have our
  

 2   own -- my understanding, you know, we have our
  

 3   procedures that we want to follow, so it's an internal
  

 4   document outlining our own internal procedures.
  

 5        Q.   Created -- created by those -- the Regional
  

 6   Market Administrator's Office?
  

 7        A.   It's an internal document.
  

 8        Q.   But is it created by your office or created by
  

 9   Dairy Programs in Washington?
  

10        A.   No.  My office.
  

11        Q.   Is there a similar guideline created by the
  

12   Dairy Programs in Washington?
  

13        A.   I don't know.  Not that I'm aware of.
  

14        Q.   Okay.  So, again, to determine eligibility
  

15   focusing on producer-handler, if the producer-handler
  

16   packages products, 301 million pounds of fluid milk
  

17   products in a month and leaves one million in -- in its
  

18   plant on the shelves as inventory for the next month,
  

19   that's not counted in a way so as to disqualify the
  

20   plant for the current month; is that correct?
  

21        A.   For 124 and -- and 131, again, the -- the
  

22   introductory paragraph, from which there is route
  

23   disposition in the marketing area and -- excuse me, no
  

24   "and" -- from which total route disposition and packaged
  

25   sales of fluid milk products to other plants during the
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 1   month does not exceed three million.
  

 2        Q.   Okay.  So I get it.  The answer to the
  

 3   question, if it doesn't meet the definition of route
  

 4   disposition.
  

 5             Is there any -- for -- for fully regulated
  

 6   plants, there's a audited and regulated shrinkage if a
  

 7   fluid milk processing plant has actual shrinkage, loss,
  

 8   pipes, whatever, of a half percent, they -- they get to
  

 9   allocate that volume to a lower class, it's not charged
  

10   as Class I.  If they exceed two percent they only get to
  

11   allocate two percent to that lower class; is that
  

12   correct?
  

13        A.   Yes.
  

14        Q.   Is there a similar rule of thumb that your
  

15   office applies to producer-handlers?
  

16        A.   No.
  

17        Q.   For that -- that three-million-pound limit,
  

18   assume with me that a producer-handler manages to
  

19   produce exactly three million pounds and -- and
  

20   processes, packages, and distributes that
  

21   three million pounds, but adds to it condensed milk to
  

22   meet California standards so that the packaged volume
  

23   exceeds three million pounds even though the farm
  

24   production did not, would that plant be disqualified?
  

25        A.   I would tell you this, that I've never had
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 1   that situation occur that I've had to administer, so I'd
  

 2   have to deal with that when it came up, I've never had
  

 3   to deal with that.
  

 4        Q.   Nevertheless, you'd look at volume
  

 5   distributed, it's the volume in the package that you're
  

 6   looking at, not volume that comes from the farm?
  

 7        A.   It's volume weight conversion factors based on
  

 8   the packaged products.
  

 9        Q.   One of the important criteria to maintain
  

10   producer-handler status is that no portion of the milk
  

11   produced on the producer-handler's farm would qualify as
  

12   producer milk if sent elsewhere; is that correct?
  

13        A.   You cannot be a producer and a
  

14   producer-handler from the same farm.
  

15        Q.   So if -- if -- if the producer-handler's plant
  

16   couldn't process all the milk and takes it from the farm
  

17   and it sends it to a distributing plant, bingo, that --
  

18   that's it, that producer qualifies as a -- that
  

19   qualifies as a producer receiver at that distributing
  

20   plant?
  

21        A.   No, if the producer-handler qualifies as a
  

22   producer-handler --
  

23        Q.   Yes.
  

24        A.   -- and if he -- if there's milk that that
  

25   producer-handler delivers to a fully regulated pool
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 1   distributing plant, that is other source milk that is
  

 2   now allocated.
  

 3        Q.   I see.  Is there limits on how much of that
  

 4   other source milk may be sent to a fully regulated
  

 5   plant?
  

 6        A.   Not as long as all the requirements to
  

 7   maintain producer-handler status are being met.
  

 8        Q.   Okay.  So a producer may balance his milk
  

 9   supplied by sending milk directly from the farm to any
  

10   plant, pool plant or nonpool plant, and that does not
  

11   cause a loss of exemption?
  

12        A.   That in and of itself, no.
  

13        Q.   Section 76(c), state -- state pricing in
  

14   pooling system plants.  Are there any or have there been
  

15   any plants that have been fallen -- that have fallen
  

16   under that section because of association with a Montana
  

17   milk pool?
  

18        A.   Are you asking me if Montana has a --
  

19        Q.   Yes.
  

20        A.   -- state classification?
  

21        Q.   Yes.
  

22        A.   Yes, they do.
  

23        Q.   Okay.  And they have state pooling?
  

24        A.   Yes.  California, Montana, to my knowledge,
  

25   are the -- the only two states in an order.
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 1        Q.   You're not aware of one in Western New York?
  

 2        A.   No, I'm not.
  

 3        Q.   Okay.
  

 4        A.   I'm not aware of much west of the Mississippi.
  

 5        Q.   That's a long way.  It's close to me.
  

 6             Have any plants fallen under this 76(c)
  

 7   section because of association with Montana versus
  

 8   California?
  

 9        A.   If the -- the Section 76(c) is not specific by
  

10   state, so any state that meets the criteria enumerated
  

11   in 76 would -- this is the only option those plants
  

12   would have.
  

13        Q.   I think -- I think we had earlier discussion
  

14   that if on the partially regulated list you see a plant
  

15   located in California, we can assume it's a 76(c) plant.
  

16   Have there been instances where there are plants on the
  

17   76(c) list from which we may make a similar assumption
  

18   for Montana?
  

19        A.   Again, since we in our question -- Q and A
  

20   here determined that Montana does have a system that
  

21   qualifies pursuant to 76.
  

22        Q.   In discussion with Mr. Beshore, you had some
  

23   dialogue on Market Administrators', that's S apostrophe,
  

24   application of pooling preclusions to a plant that has
  

25   different regions and multiple markets and plurality in
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 1   one.  Do you recall that?
  

 2        A.   Yes.
  

 3        Q.   And I -- I have written here with my own
  

 4   quotes around it, like any Federal order, they would be
  

 5   pooled where they have the most sales.  Do you recall
  

 6   that --
  

 7        A.   Yes.
  

 8        Q.   -- question and answer?
  

 9             It's true, though, is it not, that there are
  

10   some plants to which that does not apply, plants
  

11   regardless of where they have the most sales that are
  

12   for some reason locked into the market in which they're
  

13   located?
  

14        A.   That is correct.
  

15        Q.   Okay.  And that would be Section 7(b) plants,
  

16   extended shelf life plants as one example, there may be
  

17   others?
  

18        A.   You -- you are correct.
  

19        Q.   And for that matter, in the -- in the orders
  

20   in which -- that you administer, that's -- that's
  

21   uniform language for 76(a) and 76(b), it's fairly
  

22   consistent from order to order?
  

23        A.   Yes, that's my understanding.
  

24        Q.   And -- and such a locked-in plant actually can
  

25   be locked into an order in which it has the least amount
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 1   of its sales?
  

 2        A.   Yeah, as you point out right, it is regulated
  

 3   in the order it is geographically located in.
  

 4        Q.   And that's only if -- so if you look at the
  

 5   geographic boundaries of a marketing area, not order in
  

 6   which it's located, it's an area in which it's located;
  

 7   is that correct?
  

 8        A.   It's the marketing area --
  

 9        Q.   Right.
  

10        A.   -- as is defined under the order.
  

11        Q.   Okay.  So if -- if an ESL plant, say, is
  

12   located in the donut hole in Mississippi, that's not
  

13   part of the Central Marketing Order, that -- that plant
  

14   isn't captured under that marketing provision?
  

15        A.   Again, if it's not located in the marketing
  

16   area as defined in the order, it's not subject to that
  

17   provision.
  

18        Q.   And then it could qualify as the partially
  

19   regulated plant under 76(b) anyway?
  

20        A.   It would be subject to any other applicable
  

21   definition, yes.
  

22        Q.   That's it.  Thank you.
  

23             JUDGE CLIFTON:  Who now has questions for Mr.
  

24   Wise?
  

25             Mr. Beshore.
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 1                      CROSS-EXAMINATION
  

 2   BY MR. BESHORE:
  

 3        Q.   Marvin Beshore.
  

 4             One point I forgot to pick up on with respect
  

 5   to Section 1000.76.  In -- in that section under part
  

 6   (b) -- I'm sorry, part (a), (a)(2) in particular,
  

 7   there's reference to use of the producer price
  

 8   differential in determining a handler's obligation,
  

 9   partially regulated handler's operation, you see that?
  

10   Okay.  Can you just for foundation purposes tell us how
  

11   that -- how that works and what goes into the equation
  

12   there?
  

13        A.   They are both, (2) and (3), as you -- as --
  

14   well, some of our orders price milk based on just skim
  

15   and fat, and some price on components, nonfat -- excuse
  

16   me, other solids, protein, and butterfat, so -- and
  

17   that's known as Multiple Component Pricing.  So for
  

18   orders with Multiple Component Pricing, compute a Class
  

19   I differential price by subtracting Class III price from
  

20   the current month's Class I price.  Multiply the
  

21   remaining pounds -- excuse me, multiply the pounds
  

22   remaining after the computation in paragraph (a)(1)(i),
  

23   which is where they narrow down exactly what it is, how
  

24   many pounds we are pricing of this section, by the
  

25   amount by which the Class I differential price exceeds
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 1   the producer price differential.  And that if you go on
  

 2   to III, we talk about doing -- how the Class I price
  

 3   exceeds the uniform price, and so what we're doing under
  

 4   (2) under Multiple Component Orders is getting the same
  

 5   playing field of diff -- in essence, the difference
  

 6   between I and blend.
  

 7        Q.   Okay.  Now, the use of the producer price
  

 8   differential in -- in part (a)(2) of Section 76 requires
  

 9   you to have a -- a value from the order to use; is that
  

10   fair?
  

11        A.   The producer price differential is calculated,
  

12   that's right.
  

13        Q.   Okay.  So here's my question.  In our -- in
  

14   our proposed order, that is Proposal 1, the
  

15   Cooperatives' proposed order, we calculate the
  

16   regulations proposed there, the producer price
  

17   differential value to be calculated, but -- and -- and
  

18   announced, but not actually used in paying producers
  

19   because we have a different formula for allocating that
  

20   value to the milk components.  Okay?
  

21        A.   Okay.
  

22        Q.   So if the language of an order provides for
  

23   the calculation for producer price differential
  

24   regardless of whether it's actually used in the
  

25   obligation to producers, would that allow you -- would
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 1   that language if it's in the order allow you to
  

 2   administer part 1000.76 as written?
  

 3        A.   I don't know because it's not written to
  

 4   handle that.  It was written for the world that we're
  

 5   living in now, that the producer price differential is
  

 6   calculated under the orders as now, so I really don't
  

 7   know.
  

 8        Q.   Okay.  Well, assuming -- but it -- it requires
  

 9   a value, and it doesn't -- the language as you've
  

10   described it I think requires that -- that you use a
  

11   value there?
  

12        A.   Yes.
  

13        Q.   Okay.  So presumably if there was a value
  

14   stated in the order, you could apply it in that way?
  

15        A.   You're -- again, you're trying to get, you
  

16   know, a handler's cost of milk versus what their
  

17   obligation to the pool is, and -- you know, and so
  

18   however that would work out would be how -- I'm not --
  

19   again, I'm trying not to be evasive, but I can't really
  

20   answer that specifically, I can only address what this
  

21   is written to do --
  

22        Q.   Okay.
  

23        A.   -- which is trying to equate a difference
  

24   between I and blend that we do in skim weight.
  

25        Q.   And the producer price differential is the
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 1   proxy for that?
  

 2        A.   Yes.
  

 3        Q.   Okay.  Thank you.
  

 4             JUDGE CLIFTON:  Mr. Wise, you're -- you're an
  

 5   extraordinary witness and extraordinarily helpful.
  

 6             You've used the phrase "difference between I
  

 7   and blend" a couple times, and in the transcript that's
  

 8   how it will look, "the difference between I and blend."
  

 9   By "I," do you mean Class I milk prices?
  

10             THE WITNESS:  Yes, and I apologize.  When I
  

11   say "I and blend," the I is the Class I price applicable
  

12   to that calculation.  And when I say "blend," that means
  

13   the uniform price.
  

14             JUDGE CLIFTON:  Thank you.  That part I did
  

15   understand.
  

16             Who will next question Mr. Wise?
  

17             Mr. Wise, how many days do you expect to be
  

18   here?
  

19             THE WITNESS:  I'm leaving tomorrow.
  

20             JUDGE CLIFTON:  You're leaving tomorrow?
  

21             THE WITNESS:  Certainly if -- if my boss tells
  

22   me to be available any other time, I will do -- she says
  

23   jump, I says how high, so in all seriousness, if I'm
  

24   required to be here again, I'll be here again.
  

25             JUDGE CLIFTON:  Thank you so much.  For now

504



TRANSCRIPT OF PROCEEDINGS - VOLUME III

 1   you may step down.
  

 2             THE WITNESS:  Thank you.  Thank you.
  

 3             JUDGE CLIFTON:  I -- I really hate to let him
  

 4   step down now that we've got him trained to speak
  

 5   slowly.
  

 6             I think this would be a good time to do those
  

 7   things that I like to do at the beginning of each day,
  

 8   beginning with having the various participants introduce
  

 9   themselves.  I'd like to start with those people who are
  

10   USDA employees, beginning first with those from the
  

11   Agricultural Marketing Service followed by those from
  

12   the Office of the General Counsel.  As I've indicated,
  

13   I'm a USDA employee, and now I'd like to have the rest
  

14   of you identify yourselves, please.
  

15             I realize that some of you who were here
  

16   earlier aren't in the room right now.  That's -- that's
  

17   fine.  We'll just go forward with whoever is in the room
  

18   right now.
  

19             MS. TAYLOR:  My name is Erin Taylor.  E-R-I-N.
  

20   T-A-Y-L-O-R.  Agricultural Marketing Service Dairy
  

21   Program.
  

22             MS. WARREN:  Lorie, L-O-R-I-E.  Warren,
  

23   W-A-R-R-E-N.  Chief of the Market Information Branch for
  

24   AMS, USDA AMS Dairy Program.
  

25             MR. POLLOCK:  William, W-I-L-L-I-A-M.
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 1   Pollock, P-O-L-L-O-C-K.  Agricultural Economist Federal
  

 2   Order 33 on detail for Dairy Program.
  

 3             MS. ELLIOTT:  Pamela Elliott.  P-A-M-E-L-A.
  

 4   E-L-L-I-O-T-T.  Product Marketing Specialist USDA AMS
  

 5   Dairy Program.
  

 6             MS. MAY:  Laurel May.  L-A-U-R-E-L.  M-A-Y.
  

 7   I'm a Senior Marketing Specialist Rule Writer with the
  

 8   Order Formulation Division in AMS Dairy Program.
  

 9             MR. HUNTER:  Cary Hunter.  C-A-R-Y.
  

10   H-U-N-T-E-R.  Southwest Milk Market Administrator Order
  

11   126.  I'm here for support staff.
  

12             MR. CARMAN:  Clifford Carman.  C-A-R-M-A-N.
  

13   I'm Assistant to the Deputy Administrator for Dairy
  

14   Programs.
  

15             MS. RAGHUNATHAN:  Uthra Raghunathan.
  

16   U-T-H-R-A.  R-A-G-H-U-N-A-T-H-A-N.  Agricultural
  

17   Economist for USDA AMS Dairy Program.
  

18             MS. FRISIUS:  Meredith, M-E-R-E-D-I-T-H.
  

19   Frisius, F-R-I-S-I-U-S.  Dairy Product Marketing
  

20   Specialist for Dairy Programs.
  

21             MR. MYKRANTZ:  John Mykrantz.  J-O-H-N.
  

22   M-Y-K-R-A-N-T-Z.  I'm an Agricultural Economist with the
  

23   Pacific Northeast and Arizona Order -- Orders on detail
  

24   with Dairy Programs.
  

25             MR. SCHAEFER:  Henry Schaefer.  H-E-N-R-Y.
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 1   S-C-H-A-E-F-E-R.  Economist for the Upper Midwest Milk
  

 2   Marketing Order, Federal Order Number 30, on detail with
  

 3   AMS Dairy Programs.
  

 4             MR. CRYAN:  Good morning.  My name is Roger
  

 5   Cryan.  R-O-G-E-R.  C-R-Y-A-N.  I'm a Supervisor
  

 6   Agricultural Economist in Washington, and I'm here to
  

 7   support the data and Economic Impact Analysis.
  

 8             MS. COALE:  Dana Coale.  D-A-N-A.  Coale,
  

 9   C-O-A-L-E.  Deputy Administrator USDA AMS Dairy Program.
  

10             MS. BECKER:  Lauren Becker.  L-A-U-R-E-N.
  

11   B-E-C-K-E-R.  Office of the General Counsel.
  

12             MR. HILL:  Brian Hill.  B-R-I-A-N.  H-I-L-L.
  

13   Also attorney with the Office of General Counsel.
  

14             JUDGE CLIFTON:  Thank you.
  

15             And now I'd like also those participants
  

16   beginning with those who submitted written proposals to
  

17   the USDA for this hearing.  Please you and your team.
  

18             MR. BESHORE:  Marvin Beshore.  M-A-R-V-I-N.
  

19   B-E-S-H-O-R-E.  Representing the proponents of Proposal
  

20   1, California Diaries, Inc., Land O'Lakes, Inc., and
  

21   Dairy Farmers of America, Inc.
  

22             MR. VLAHOS:  John Vlahos.  J-O-H-N.
  

23   V-L-A-H-O-S.  Of Hanson Bridgett.  H-A-N-S-O-N.
  

24   B-R-I-D-G-E-T-T.  San Francisco.  Co-counsel for the
  

25   proponents of Proposal Number One.
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 1             MS. THOMPSON:  Good morning.  I'm Megan Oliver
  

 2   Thompson.  Megan is M-E-G-A-N.  I'm also an attorney
  

 3   with the Law Firm of Hanson Bridgett in San Francisco
  

 4   and co-counsel for the proponents of Proposal Number
  

 5   One.
  

 6             MR. WEGNER:  I'm Thomas Wegner.  T-H-O-M-A-S.
  

 7   Wegner, W-E-G-N-E-R.  I'm a Dairy Economist with Land
  

 8   O'Lakes.
  

 9             MR. ERBA:  My name is Eric Erba.  E-R-I-C.
  

10   E-R-B-A.  I'm a Senior Vice-President and Chief Strategy
  

11   Officer of California Dairies, Inc.
  

12             MR. HOLLON:  Elvin Hollon.  E-L-V-I-N.
  

13   H-O-L-L-O-N.  Director Fluid Marketing and Economic
  

14   Analysis for Dairy Farmers of America.
  

15             MR. ENGLISH:  Good morning, Your Honor.  My
  

16   name is Chip English.  C-H-I-P.  E-N-G-L-I-S-H.  With
  

17   the Law Firm of Davis Wright Tremaine in Washington, DC,
  

18   and I'm here on behalf of the Dairy Institute of
  

19   California.
  

20             MS. VULIN:  Good morning.  Ashley Vulin.
  

21   A-S-H-L-E-Y.  V, as in Victor, U-L-I-N.  I'm also an
  

22   attorney on behalf of Dairy Institute of California.
  

23   Thank you.
  

24             MR. SCHIEK:  Good morning.  I'm William
  

25   Schiek.  That's W-I-L-L-I-A-M.  Schiek is S-C-H-I-E-K.
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 1   I'm an Economist with the Dairy Institute of California.
  

 2             MS. KALDOR:  Good morning.  I'm Rachel Kaldor.
  

 3   R-A-C-H-E-L.  K-A-L-D-O-R.  I'm Executive Director of
  

 4   Dairy Institute of California.
  

 5             MR. LEMMON:  Good morning.  My name is John
  

 6   Lemmon.  L-E-M-M-O-N.  Counsel for Dairy Institute of
  

 7   California.
  

 8             MS. TAYLOR:  Sue Taylor, standard spelling,
  

 9   Vice-President Dairy Policy and Procurement for Leprino
  

10   Foods.  L-E-P-R-I-N-O.
  

11             MR. DRYER:  Good morning.  Greg Dryer.
  

12   G-R-E-G.  D-R-Y-E-R.  Senior Vice-President Industry and
  

13   Government Relations for Saputo Cheese, USA, and a
  

14   member of the Dairy Institute of California.
  

15             MR. BLAUFUSS:  Good morning.  Rob Blaufuss.
  

16   Blaufuss is B-L-A-U-F-U-S-S.  I'm the Senior Manager of
  

17   Dairy Risk Management and Economics at the Dean Foods
  

18   Company.
  

19             MR. VETNE:  My name again is John Vetne,
  

20   V-E-T-N-E, appearing as a representative for Hilmar
  

21   Cheese Company.  Also appearing with me but not in the
  

22   room at the moment are Alan Zolin.  A-L-A-N.  Z-O-L-I-N.
  

23   And James Dejong.  James.  D-E, no space, J-O-N-G.
  

24   Who -- who is management at Hilmar Cheese Company.
  

25   Thank you.
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 1             MR. VU:  Good morning.  I'm Bao Vu.  B, as in
  

 2   boy, A-O.  Last is Vu.  V, as in Victor, U.  And I'm
  

 3   with the law firm Stoel Rives.  With me here earlier
  

 4   today was also Nicole Hancock, and together we represent
  

 5   the California Producer Handlers Association, as well as
  

 6   Ponderosa Dairy.  Thank you.
  

 7             JUDGE CLIFTON:  And now I'd like those other
  

 8   participants that I'd like to have identify themselves,
  

 9   and this is whether or not you submitted a written
  

10   proposal.
  

11             MR. SMITH:  Daniel Smith, S-M-I-T-H,
  

12   representing the Maine Dairy Industry Association, the
  

13   Kentucky Dairy Development Council, Georgia Milk
  

14   Producers, Inc., and the Tennessee Dairy Farmers, Inc.
  

15   Thank you.
  

16             MS. REED:  Good morning.  Kristine Reed.
  

17   K-R-I-S-T-I-N-E.  R-E-E-D.  Law firm is Miltner Law
  

18   Firm, and we are counsel for Select Milk Producers.
  

19             MR. MILTNER:  Good morning.  Ryan Miltner with
  

20   Miltner Law Firm.  It's M-I-L-T-N-E-R.
  

21             MS. ACMOODY:  Good morning.  Andy AcMoody, A-C
  

22   capital M-O-O-D-Y, and I'm the economist with Western
  

23   United Dairymen.
  

24             JUDGE CLIFTON:  Is there anyone else who would
  

25   like to introduce themself at this time?
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 1             Are there any dairy farmers here who would
  

 2   like to be heard from today?
  

 3             I'd like now to move to preliminary matters.
  

 4   I'd like first to call on a representative of the
  

 5   Agricultural Marketing Service to give the general
  

 6   guidelines and introductions that we have done each of
  

 7   the two days already, and I'd like to have it done again
  

 8   today.
  

 9             MS. MAY:  Good morning.  Laurel May.
  

10             As you know, we're here to talk about a
  

11   proposal for a Federal Milk Marketing Order in
  

12   California.  We welcome witnesses from the audience to
  

13   speak, and if you would like to speak, you need to see
  

14   Meredith Frisius, who will stand, and she will put you
  

15   on the list and let the judge know that you would like
  

16   to speak.
  

17             As audience members, you may also ask
  

18   questions of any of the witnesses, and if you would like
  

19   to do so, you can approach the microphone when Judge
  

20   Clifton indicates that that would be appropriate.
  

21             As you know, we have a live audio feed, and it
  

22   is not being recorded, but you can listen in to it if
  

23   you're not here in the room at
  

24   tinyurl.com/camilkhearing, all one word.
  

25             Transcripts and exhibits will be available
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 1   approximately two weeks after the end of each week's
  

 2   hearing sessions, and you can access those on our AMS
  

 3   Dairy website, which is www.AMS.USDA.GOV/caorder.
  

 4             We are also providing a file of the exhibits
  

 5   that have been introduced, and they're -- the exhibits
  

 6   are filed by number, and it should be over on the side
  

 7   of the room, you can find those if you need them.
  

 8             And finally we have refreshments available,
  

 9   and so please help yourselves.
  

10             JUDGE CLIFTON:  I'd like to say again that the
  

11   transcript should be headed with the two lines, United
  

12   States Department of Agriculture Before the Secretary of
  

13   Agriculture.  The case caption is In Re:  Milk in
  

14   California.  The docket number should be shown as two
  

15   lines.  The top line is capital A capital O in brackets.
  

16   AO stands for Agreements and Orders.  And the docket
  

17   number is next on the next line, Docket Number 15 hyphen
  

18   0071.
  

19             People have been very good about taking their
  

20   separate conversations out of the hearing of those of us
  

21   in the room so as not to disturb the witnesses and those
  

22   listening to the witnesses.  That's worked out very
  

23   well.
  

24             This public hearing is being held to consider
  

25   and take evidence on the proposed establishment of a
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 1   Federal Milk Marketing Order to regulate the handling of
  

 2   milk in California.  The proposed marketing area would
  

 3   incorporate the entire State of California.
  

 4             USDA received four proposals from interested
  

 5   parties, some that include certain milk pricing and
  

 6   pooling provisions not found in the current Federal Milk
  

 7   Orders.  The proposals incorporate the same dairy
  

 8   product classification system used throughout the
  

 9   Federal Milk Marketing Order System.  Additional
  

10   features would recognize California quota premium and
  

11   fluid milk fortification values.
  

12             This hearing will consider the four proposals
  

13   as contained in the Federal Register hearing notice
  

14   published on August 6th, 2015.  And as I indicated
  

15   yesterday, there's also under consideration additional
  

16   information from Mr. English because some of the
  

17   language he proposed was rejected, and I will review
  

18   that and determine that after I've had an opportunity to
  

19   hear his argument and those of others.
  

20             All right.  I am delighted that Dana Coale is
  

21   here.  I would like her to come forward at this time and
  

22   identify herself with her title and responsibilities,
  

23   and she has some information that's of interest to all
  

24   of us.
  

25             And I'm -- I'm pleased to know that she
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 1   listened in on the audio feed even though she wasn't
  

 2   here for the previous days.
  

 3             MS. COALE:  Good morning.  I'm Dana, D-A-N-A,
  

 4   Coale, C-O-A-L-E, Deputy Administrator with USDA Dairy
  

 5   Programs.
  

 6             There have been many questions with regards to
  

 7   how the proceeding will continue in the event that there
  

 8   is a lapse in funding for the federal government, and
  

 9   I'm here today to provide you a minimal amount of
  

10   information, the most that I -- I am approved and
  

11   allowed to share.  I cannot comment with regards to
  

12   whether or not I believe there will be a bill passed in
  

13   Congress to fund the government, but what I will share
  

14   with you is what will happen in the event that there is
  

15   a lapse in funding.
  

16             If on September 30th at the conclusion of the
  

17   day there has not been any appropriated funding passed
  

18   and approved by Congress, the judge will adjourn the
  

19   hearing with a statement that indicates that you will be
  

20   adjourned until October 1st the next morning at
  

21   9:00 a.m. as you typically do.  She will then provide a
  

22   caveat that if there is no funding or there is a lapse
  

23   in funding, the hearing will be adjourned until a
  

24   further point in time.
  

25             All USDA personnel who are associated with
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 1   this hearing will be required under law to return back
  

 2   to their duty stations as we are not exempted or
  

 3   excepted employees allowed to continue to operate.  We
  

 4   will be departing on October 1st.  The hearing will be
  

 5   adjourned.
  

 6             Part 900, 7 CFR Part 900.6(b)(2) allows the
  

 7   Administrative Law Judge to adjourn a hearing.  The
  

 8   hearing will be adjourned until further notification.
  

 9             In order to find out if the government has
  

10   been funded, we will provide a number on September 30th
  

11   that you all are welcome to call to determine if a
  

12   budget has been passed and if we will be holding the
  

13   hearing on the 1st.
  

14             In the event that we depart on the 1st, the
  

15   hearing will be adjourned until further notification.  7
  

16   CFR Part 900.8(a) requires that we provide notification
  

17   for when that hearing will be reconvened according to
  

18   part 900.4(b) Giving Notification.  We will publish in
  

19   the Federal Register the notice to reconvene the
  

20   hearing, and we will be able to do that as quickly as we
  

21   can.
  

22             I would anticipate that you could plan
  

23   tentatively for the hearing to reconvene somewhere in
  

24   the neighborhood of five to seven days following the
  

25   funding of the government.  What those days are, I don't
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 1   know.
  

 2             Are there any questions?  Yes, Chip.
  

 3             MR. ENGLISH:  I said give me a minute, I'm
  

 4   trying to read the sections.
  

 5             MS. COALE:  900.6(b)(2).  900.8(a).  And
  

 6   900.4(b).  And these references are all to the Rules of
  

 7   Practice.
  

 8             MR. ENGLISH:  Might I --
  

 9             JUDGE CLIFTON:  Mr. English, please.
  

10             MR. ENGLISH:  Push her aside.
  

11             This is Chip English.
  

12             It's not an entire surprise that this issue is
  

13   coming up today.  I don't think counsel had the
  

14   sections, and that's not to say we couldn't try to find
  

15   them, but we're doing other things.  I might suggest
  

16   that maybe take, like, a five-, ten-minute break, and
  

17   let counsel confer, and then ask questions if we still
  

18   have questions at that time.  Does that make sense?  I
  

19   would urge us to do that so that we're not just all
  

20   sitting here while we're reading the language and trying
  

21   to figure this out.
  

22             JUDGE CLIFTON:  Yeah, I love breaks.  I don't
  

23   think five minutes is adequate.
  

24             MR. ENGLISH:  15.
  

25             JUDGE CLIFTON:  Why don't we take a 15-minute
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 1   break?  All right.  So please be back and ready to go at
  

 2   11:55.
  

 3             (Whereupon a break was taken.)
  

 4             JUDGE CLIFTON:  We're back on record now.
  

 5   It's 11:55.
  

 6             Who -- who would like to address -- okay.
  

 7   Both of you want to go first.  This is the first time.
  

 8             Oh, you support Mr. English?  All right.
  

 9             MR. BESHORE:  Well, I think I do --
  

10             MR. ENGLISH:  We're on the same side again.
  

11             UNIDENTIFIED VOICE:  Temporarily.
  

12             MR. ENGLISH:  Chip English.
  

13             Thank you very much for the break, Your Honor.
  

14   It gave us an opportunity to have some conversations
  

15   among ourselves, the participants, with general counsel,
  

16   and with Ms. Coale.
  

17             I have two questions.  The first is when you
  

18   said five to seven days, I believe is what you said with
  

19   respect to a return after the end of a lapse in funding,
  

20   which I know is a wonderful phrase, and I know you can't
  

21   use the other phrase.  So is that calendar days or
  

22   business days or do you know?
  

23             MS. COALE:  Unfortunately I can't provide any
  

24   specific information with regards to it being calendar
  

25   days or business days.  What would happen is we would
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 1   need to have a document delivered -- cleared through the
  

 2   Department and delivered to the office of the Federal
  

 3   Register.  We would have that ready to go on the day
  

 4   that the government is back up and running.
  

 5             With regards to publication of that Notice to
  

 6   Reconvene in the Federal Register, I can't give you any
  

 7   indication as to how long that would take them because
  

 8   I'm certain, you know, they would have to be restarting
  

 9   up and may have a backlog of documents as well, but we
  

10   would certainly try to make it a priority.
  

11             MR. ENGLISH:  Thank you.
  

12             So then the second is more of a -- in the form
  

13   of a request, and this comes from a number of people.
  

14   Frankly, Ms. Vulin had the initial idea and we kind of
  

15   modified it, but could you take back to the Department
  

16   the idea of drafting and trying to clear -- yes, I know
  

17   that's fun -- a notice that could be published prior to
  

18   October 1st that says in the event of a lapse of
  

19   funding, or whatever phrasing you need to use, that this
  

20   hearing will reconvene here on X days, three days maybe,
  

21   I understand travel schedules being what it is, X days
  

22   after the lapse of funding X.  Subject to that if that
  

23   is, God forbid, October 23rd or whatever day that was
  

24   that we were meeting somewhere else that we make sure we
  

25   fix the location so we don't screw that up.
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 1             I'm just going to ask that -- that request --
  

 2   that's our request because maybe that would speed this
  

 3   whole process up.  And I understand that may be
  

 4   impossible, but -- people may not be willing to do a
  

 5   contingent plan for lapse of funding, but I'd at least
  

 6   ask, and I think that the rest of the participants
  

 7   concur with me that we would like to try to do that.  So
  

 8   that's our request.
  

 9             MS. COALE:  So based on your request, yes, we
  

10   will take that back to the Department for consideration,
  

11   but I can give you no indication as to what may or may
  

12   not happen.
  

13             MR. BESHORE:  Okay.  So -- Marvin Beshore -- I
  

14   have just two tiny clarifying questions hopefully.  One
  

15   is is there a -- a time required between the publication
  

16   of the Notice to Reconvene and when it can happen?  Is
  

17   there -- does that have to be three days, five days, or
  

18   anything like that?
  

19             MS. COALE:  No.  If you look very
  

20   specifically, and I have with me in front of me Section
  

21   CFR Part 900, and if you look in Section 8, paragraph
  

22   (a), Time and Place, and this is under the conduct of a
  

23   hearing, part way through there it indicates -- well,
  

24   let me read it just to clarify.
  

25             "The hearing shall be held at the time and
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 1   place fixed in the Notice of Hearing unless the judge
  

 2   shall have changed the time or place, in which event the
  

 3   judge shall file with the hearing clerk a notice of such
  

 4   change, which notice shall be given in the same manner
  

 5   as provided in Section 900.4, paren, relating to the
  

 6   giving of notice of hearing, paren."
  

 7             If you refer back to Section 900.4, paragraph
  

 8   (a) deals with the filing and contents of the Notice of
  

 9   Hearing.  Paragraph (b) very specifically talks about
  

10   giving Notice of Hearing and supplemental publicity, and
  

11   it is in paragraph (b) that notification is required in
  

12   the Federal Register, but there is no designation as to
  

13   the number of days required for that notification.
  

14             MR. BESHORE:  So if I understand correctly,
  

15   then, that -- the time for reconvening could be set and
  

16   be provided to public by means other than the Federal
  

17   Register prior to the time it's -- it's published so
  

18   that conceivably we could reconvene the same day it was
  

19   published.  Is that fair?
  

20             MS. COALE:  We will certainly give everyone
  

21   involved and everyone interested in this proceeding the
  

22   maximum amount of notification we can as to when the
  

23   hearing will reconvene, but the hearing officially
  

24   cannot reconvene until it is published in the hearing
  

25   notice.  So we will do our best to provide notification
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 1   with regards to that.
  

 2             MR. BESHORE:  One other -- one other question.
  

 3   That notice for reconvening, would I assume contain no
  

 4   other content with respect to the subject matter of the
  

 5   hearing or anything else, it would just be time and
  

 6   place and not any modifications of proposals or the
  

 7   like?
  

 8             MS. COALE:  For clarification purposes, the
  

 9   intent and the specifics of this reconvening of Notice
  

10   of Hearing will only pertain to when the hearing will be
  

11   readjourned by the -- reconvened by the judge to begin.
  

12   There will be no additional information included in that
  

13   notice.
  

14             MR. BESHORE:  Thank you.
  

15             MR. VETNE:  John Vetne for Hilmar Cheese.
  

16             I -- 40 years I've never -- in 40 years
  

17   we've -- we haven't had to rely on this, except maybe
  

18   once, I think, there was a reopening, not a reconvening,
  

19   but I just want to make sure I understand correctly.
  

20   Maybe the judge or Deputy Administrator can answer this.
  

21             The order -- the -- the hearing can be
  

22   reconvened as directed by the judge assigned to the
  

23   hearing which gives notice to everybody.  So at least
  

24   pro forma, it would come from the judge, although the
  

25   judge would confer with AMS as to its content, but as I
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 1   understand what was read there, and like some of the
  

 2   other counsel, I -- I'm reading it for the first time,
  

 3   the judge could order that a notice be published next
  

 4   week, "If we lack funding, parties are put on notice
  

 5   that the hearing would reconvene as posted on the AMS
  

 6   Dairy Programs website so pay attention."  Am I correct?
  

 7             JUDGE CLIFTON:  I -- I would reject that.  I
  

 8   think we need a date certain in the Federal Register,
  

 9   but the date certain could be first working day -- I
  

10   would need some help with the language, but for example,
  

11   suppose that it said that we would reconvene on the
  

12   third working day after government -- after
  

13   appropriations have provided for funding of the
  

14   government, something like that.  So I said a date
  

15   certain; that's not a date certain but it's a way of
  

16   determining the date.
  

17             I do think -- I do think it has to be evident
  

18   from the face of the Federal Register without reference
  

19   to some website.
  

20             MR. VETNE:  So date calculable.
  

21             JUDGE CLIFTON:  There.  So I love the idea --
  

22   Ms. Vulin, would you stand, please?  I love the idea
  

23   that we don't wait to see if there is a lapse of
  

24   funding.  We now do the notice that if there is a lapse
  

25   of funding, and we get that thing in to the hearing
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 1   clerk and off to the Federal Register before there's a
  

 2   queue at the Federal Register for other unfinished
  

 3   business.  That's brilliant.  Thank you.
  

 4             MS. COALE:  I do want to provide for the
  

 5   record a clarification, Mr. Vetne.  In past proceedings
  

 6   where we have adjourned a hearing and not have continued
  

 7   it consecutively, we have published in the Federal
  

 8   Register by note of proceeding a notice to reconvene the
  

 9   hearing and have been very specific on when, when that
  

10   will reconvene.  So it has been utilized in the past.
  

11   That's okay.
  

12             JUDGE CLIFTON:  I would add at this point that
  

13   we have asked to be excepted.  You know, there used to
  

14   be a classification when there's a lapse of funding
  

15   between those who are essential and non-essential
  

16   federal employees, and that phraseology has gone out of
  

17   favor.  I think the taxpayers wondered why they were
  

18   paying for non-essential employees at all ever, so
  

19   that's not how it's phrased any more.  But you can
  

20   understand that there would be certain kinds of federal
  

21   employees who would have to work, keeping airplanes in
  

22   the air and that sort of thing.  We've asked to be
  

23   included among them, that's pretty unlikely, but at
  

24   least we've asked.
  

25             What other questions or comments do you have?
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 1             How many of you, just by a show of hands, if
  

 2   we're interrupted at all want to get back at it just as
  

 3   soon as possible?  How many would oppose that and would
  

 4   like a longer gap?  Okay.  Of those who chose to
  

 5   indicate a preference, it was unanimous that we get back
  

 6   to it as soon as possible.
  

 7             I know, particularly for lawyers in private
  

 8   practice, I really appreciate the fact that you made
  

 9   arrangements to devote all your time and attention to
  

10   this matter for this period of time, and now is when we
  

11   need to be doing this business, so -- and we have this
  

12   wonderful facility now, we have it now.
  

13             MS. COALE:  Thank you.  Your Honor.
  

14             MR. ENGLISH:  Thank you.
  

15             MR. BESHORE:  Thank you.
  

16             JUDGE CLIFTON:  All right.  What other
  

17   preliminary matters would you like to discuss?  I'll --
  

18   I will be working with counsel and the Administrator on
  

19   a document.  We'll -- we'll clear it, of course, through
  

20   the proper authorities, but wouldn't it be lovely if we
  

21   could get that cleared right away.
  

22             All right.  Other preliminary matters?
  

23             All right.  I guess we're ready for the next
  

24   USDA witness.  I realize we could go to lunch, but we
  

25   just had a break, so let's take the next USDA witness,
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 1   at least for a part of the time.
  

 2             MR. HILL:  Hold on.  Brian Hill.  Brian Hill.
  

 3             One moment, Your Honor.
  

 4             We're going to recall Lorie Warren.
  

 5             JUDGE CLIFTON:  Ah, good.
  

 6             Welcome back.
  

 7             THE WITNESS:  I just can't stay away.  Thank
  

 8   you.
  

 9             JUDGE CLIFTON:  You remain sworn.  Would you
  

10   again state and spell your name.
  

11             THE WITNESS:  Lorie, L-O-R-I-E.  Warren,
  

12   W-A-R-R-E-N.
  

13             JUDGE CLIFTON:  Mr. Hill, you may proceed.
  

14                      DIRECT EXAMINATION
  

15   BY MR. HILL:
  

16        Q.   Good afternoon now.
  

17        A.   Good afternoon.
  

18        Q.   When last you were here you were asked about
  

19   an additional data request by the Dairy Institute of
  

20   California.  Do you remember that?
  

21        A.   Yes, I do.
  

22        Q.   Can you please tell us what you have found?
  

23        A.   Mr. Hill, do you have the number that was in
  

24   the letter?
  

25        Q.   Number 25.
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 1        A.   25.  Thank you.
  

 2             So this is in reference to the Dairy Institute
  

 3   Request Number 25 on Exhibit 10, the name and location
  

 4   of all milk and dairy product plants located outside of
  

 5   California that received plant or ranch milk of
  

 6   California origin during 2010 through 2015, and the
  

 7   aggregate monthly volume and use classification of such
  

 8   exports.  We were able to pull that data and determine
  

 9   that it would result in restricted confidential
  

10   information so we cannot provide that.
  

11        Q.   So for the record, you denied that request?
  

12        A.   Yes.
  

13             JUDGE CLIFTON:  Mr. English.
  

14                      RECROSS-EXAMINATION
  

15   BY MR. ENGLISH:
  

16        Q.   Chip English.
  

17             Just -- just to clarify because the request
  

18   was read the way it was written, and yesterday I
  

19   modified it to say, okay, I understand names and
  

20   locations are going to be a problem, and we asked
  

21   instead if you could provide the volume information
  

22   regardless of where it ended up.  And I take what you're
  

23   saying is even when you do that, you can't do it?
  

24        A.   Yes, I -- that is correct.
  

25        Q.   I thank you for the effort.  Disappointed, but
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 1   I thank you for the effort.
  

 2             MR. HILL:  I have no further questions, Your
  

 3   Honor.
  

 4             JUDGE CLIFTON:  I'm trying to wrap my head
  

 5   around this.  So -- so, Ms. Warren, using those criteria
  

 6   that you showed us before, there have to be at least
  

 7   three and one of them cannot have -- have supplied the
  

 8   majority, using those criteria you're not able to
  

 9   identify aggregate monthly volume and use classification
  

10   during 2010 through 2015?
  

11             THE WITNESS:  That is correct.
  

12   BY MR. ENGLISH:
  

13        Q.   Was that effort made on a monthly basis, then,
  

14   was that -- I guess the question is if we made it
  

15   annual?
  

16        A.   I still believe it would be restricted.
  

17        Q.   If you could go back and just look, and you
  

18   don't have to get back on if you conclude that it was,
  

19   just, you know, if you could just make one more stab at
  

20   it and see if you do it annually, whether that would --
  

21        A.   I -- well, I know, I know it won't pass --
  

22        Q.   I appreciate that.
  

23        A.   -- the test.
  

24        Q.   All right --
  

25             JUDGE CLIFTON:  So so long as there is one --
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 1   what shall I say?  One -- how shall I classify this?
  

 2   One plant that is involved with more than half, you
  

 3   can't provide the information?
  

 4             THE WITNESS:  Right.  So, I mean, in a
  

 5   hypothetical situation, if there were not enough plants
  

 6   in any of those months to meet the criteria, it would
  

 7   be -- we could not provide it at any point.
  

 8   BY MR. ENGLISH:
  

 9        Q.   I'm going to try one more time.  If we divided
  

10   it by use -- if we didn't divide it up by use, so it's
  

11   just milk volumes?
  

12        A.   It would still be denied.
  

13             JUDGE CLIFTON:  Are there any other questions
  

14   of Ms. Warren?
  

15             Ms. Warren, thank you.  You may step down.
  

16             MR. HILL:  I would like it call Clifford
  

17   Carman.
  

18             JUDGE CLIFTON:  Mr. Hill, we've been given a
  

19   document.  What number will it be known as?
  

20             MR. HILL:  This would be marked as Exhibit
  

21   Number 13, I believe.
  

22             MS. FRISIUS:  That is correct.
  

23             (Whereupon Exhibit 13 was marked for
  

24             identification.)
  

25             JUDGE CLIFTON:  Mr. Carman, I'll swear you in
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 1   in a seated position.
  

 2             Would you raise your right hand, please?  Do
  

 3   you solemnly swear or affirm under penalty of perjury
  

 4   that the evidence you will present will be the truth?
  

 5             THE WITNESS:  I do.
  

 6             JUDGE CLIFTON:  Welcome back to the witness
  

 7   stand.
  

 8             THE WITNESS:  But it's been so long.
  

 9             JUDGE CLIFTON:  Mr. Hill, you may proceed.
  

10                      DIRECT EXAMINATION
  

11   BY MR. HILL:
  

12        Q.   Can you please give us your title and tell us
  

13   a little bit about yourself and what you do?
  

14        A.   My name is Clifford Carman, C-A-R-M-A-N.  I'm
  

15   currently Assistant to the Deputy Administrator of Dairy
  

16   Programs.  Previously my status with Dairy Programs was
  

17   a Western Area Marketing Specialist.  Then I was Chief
  

18   of Water Formulation and Enforcement.  And in 2006, I
  

19   took the position as Assistant to the Deputy
  

20   Administrator.  Prior to that I worked in a dairy
  

21   industry for dairymen, Dairylea in the Northeast, and
  

22   AgWay, which was a large import supply cooperative.  I
  

23   also did economic research of USDA in which I wrote the
  

24   Dairy Outlook and Situation Report.
  

25        Q.   Thank you very much.
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 1             JUDGE CLIFTON:  Would you spell the name of
  

 2   the businesses for which you worked?
  

 3             THE WITNESS:  Dairylea is D-A-I-R-Y-L-E-A,
  

 4   headquartered in Syracuse, New York, at that time, and
  

 5   they have since merged with Dairy Farmers of America.
  

 6   Prior to that, it was with Agway, A-G-W-A-Y, a Fortune
  

 7   100 cooperative at its time -- at the time I worked for
  

 8   them.
  

 9   BY MR. HILL:
  

10        Q.   Now, there was a -- do you have Exhibit Number
  

11   13, marked Exhibit Number 13 in front of you?
  

12        A.   Yes, I do.
  

13        Q.   Okay.  As part of a data request from
  

14   Mr. Smith, Amanda Steeneck was asked to put together
  

15   something.  Is this the document that she was asked to
  

16   put together, to your knowledge?
  

17        A.   Yes, it is.
  

18        Q.   Okay.  And Ms. Steeneck is not here so you're
  

19   going to be testifying as to these numbers?
  

20        A.   Yes.  My understanding is Amanda is sick.
  

21        Q.   Thank you.
  

22             Could you, please, look at the document and
  

23   give us your assessment?
  

24        A.   The document is entitled The Northeast and
  

25   Southeast Class Utilization Charges Under the Dairy
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 1   Institute Proposal.  There are two sub tables under that
  

 2   document, one for the Northeast Class Utilization and
  

 3   one for the Southeast Class Utilization.  Those are, in
  

 4   both cases, in millions of pounds for the years 2017
  

 5   through 2024.
  

 6        Q.   And these are changes from the baseline?
  

 7        A.   Correct.
  

 8             MR. HILL:  Your Honor, I don't have any
  

 9   further -- I do not have any further questions.
  

10             I would like to enter this into evidence as
  

11   Exhibit Number 13 if there are no objections.
  

12             JUDGE CLIFTON:  First let me see if anyone
  

13   would like to question this witness about the exhibit
  

14   before determining whether there are objections.  No
  

15   one.
  

16             Are there any objections to the admission into
  

17   evidence of Exhibit 13?  There are none.
  

18             Exhibit 13 is admitted into evidence.
  

19             (Whereupon Exhibit 13 was admitted
  

20             into evidence.)
  

21             JUDGE CLIFTON:  Who would like to ask
  

22   questions?
  

23             Mr. Smith was here to introduce himself.  I
  

24   knew he had to leave; I didn't know exactly when.  I
  

25   don't know whether someone can e-mail him a copy of this
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 1   if he's already gone so that he doesn't have to wait two
  

 2   weeks to see it on the website.
  

 3             THE WITNESS:  Your Honor, we will make sure
  

 4   that he gets a copy of the table.
  

 5             JUDGE CLIFTON:  Excellent.  Thank you.
  

 6             Do you think he's coming back?  Oh, he's just
  

 7   missing right now?
  

 8             THE WITNESS:  Yes.
  

 9             JUDGE CLIFTON:  You're pointing as if he left
  

10   things in his chair.
  

11             UNIDENTIFIED VOICE:  Computer and printer.
  

12             JUDGE CLIFTON:  Oh, computer's still there,
  

13   good.  All right.
  

14             So I know, Mr. Carman, you'll be in the room,
  

15   so would it be all right if we call you at a later time
  

16   so we can see if Mr. Smith has questions?
  

17             THE WITNESS:  No.  No, I will be here, Your
  

18   Honor.
  

19             JUDGE CLIFTON:  Very good.
  

20             Mr. English.
  

21             MR. ENGLISH:  I certainly understand he's on
  

22   the stand with respect to this issue.  I had a very
  

23   brief procedural conversation with Mr. Hill and
  

24   Mr. Francis this morning about with all the examination
  

25   yesterday, we went back and worked on things, and we had
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 1   some inquiries going back to some issues that were
  

 2   raised yesterday, frankly by Mr. Smith, and then some
  

 3   other questions.  And I know Ms. Steeneck is -- is ill
  

 4   today, and it may very well be that Mr. Carman couldn't
  

 5   answer, but I did have a plan, and I don't know if now
  

 6   is the appropriate time or if you want to wait, but it's
  

 7   up to you, but we were -- we were going to ask for
  

 8   Ms. -- Ms. Steeneck if she were available, or Mr. Carman
  

 9   in her absence, to be recalled to discuss the questions
  

10   we had about talking -- Mr. Smith has shown up.  Not
  

11   unintended filibuster.
  

12             So I don't know whether now is the appropriate
  

13   time or not at least to getting to the issue and see
  

14   where it goes.  But I'm certainly also willing to yield
  

15   to Mr. Smith if he wants to ask questions about Exhibit
  

16   13.  Or however you, Your Honor, and Mr. Hill, and
  

17   Mr. Carman wish to proceed.
  

18             JUDGE CLIFTON:  I think you should have -- I
  

19   think you should go ahead now, Mr. English.  Mr. Smith
  

20   has just arrived back at his chair, and that way if you
  

21   go forward, it will give him a little time to gather the
  

22   questions that he has in mind.  Let -- let me find out.
  

23             MR. ENGLISH:  Well, this is -- Your Honor,
  

24   yesterday you appreciated the conversation that
  

25   Dr. Schiek had with Ms. Steeneck, and I think this is
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 1   going to go a lot more efficiently if Ms. Taylor for
  

 2   Leprino has this conversation as opposed to me --
  

 3             JUDGE CLIFTON:  You do --
  

 4             MR. ENGLISH:  -- so --
  

 5             JUDGE CLIFTON:  -- very well, Mr. English, and
  

 6   I'm always appreciative, but I did love the level of
  

 7   understanding between the two economists.
  

 8             Yes.  Would you state again and spell your
  

 9   name?
  

10             MS. TAYLOR:  Sure.  It's Sue Taylor.  S-U-E.
  

11   T-A-Y-L-O-R.  From Leprino Foods.  L-E-P-R-I-N-O Foods.
  

12             JUDGE CLIFTON:  Your last is spelled how?
  

13             MS. TAYLOR:  T-A-Y-L-O-R.
  

14             JUDGE CLIFTON:  Thank you.  You may proceed.
  

15             MS. TAYLOR:  Thank you.
  

16                       CROSS-EXAMINATION
  

17   BY MS. TAYLOR:
  

18        Q.   Mr. Carman, I have some specific questions
  

19   related to construction of a California milk price
  

20   baseline, and they're rooted in my interest in
  

21   replicating the data that drives Tables 10 and Tables
  

22   58, and it could be that I'm challenged in my
  

23   spreadsheet, but I've not been able to replicate that
  

24   data, so I'm interested in understanding the methodology
  

25   used.
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 1             One thing that I'd like to confirm for, first
  

 2   of all, is the solid nonfat composition, that's assumed
  

 3   since the California order currently rolls up to
  

 4   8.7 percent SNF as opposed to Federal order of the
  

 5   8.685.  Do you know whether this is stated in a common
  

 6   standard -- solid standard level?
  

 7        A.   No, I do not.
  

 8        Q.   Okay.  Another question would be what
  

 9   commodity prices are used in California part of the
  

10   baseline.
  

11        A.   For the California section, we were attempting
  

12   to duplicate their pricing formulas as it exists under
  

13   the baseline, that is the CME prices zoned back to
  

14   California and the Western nonfat dry -- pardon me, the
  

15   Western dry whey price and the California survey of
  

16   nonfat dry milk prices.
  

17        Q.   So do you know if their actual commodity
  

18   prices as published by CDFA were used to drive that
  

19   baseline?
  

20        A.   They were historically what was used to
  

21   estimate the equations, and it was as -- as I remember
  

22   it, a relationship built between the AMS announced
  

23   prices, formerly the NASS announced prices and those
  

24   price relationships of the CME and -- and the other two.
  

25        Q.   And --
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 1        A.   The CWAP and the Western dry whey price.
  

 2        Q.   And would you be able to provide what those
  

 3   price wedges were?
  

 4        A.   If it's not an amount in the documentation, I
  

 5   don't have it.
  

 6        Q.   Is that something that USDA may be able to
  

 7   provide with a future witness?
  

 8        A.   I don't know if we would have a future witness
  

 9   that would have those specifications or not.
  

10        Q.   There -- there is some interplay between Table
  

11   58 and Table 57 that has some repercussions, just trying
  

12   to understand how the analysis was done.  On -- this was
  

13   the proposal, and so it would be helpful to be able to
  

14   replicate and understand which aspects of the formula
  

15   changes are buried in which table, and so I would
  

16   request that USDA provide that information or simply the
  

17   baseline commodity data that is used for the California
  

18   milk prices.
  

19        A.   I'll take that under advisement.
  

20        Q.   Another question that I have is how the model
  

21   addresses premiums.
  

22        A.   We did not have premium data for California so
  

23   I don't believe it's recognized in the model.  There is
  

24   premium data available up until very recently for all of
  

25   the other areas that are modeled in terms of milk
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 1   production.
  

 2        Q.   So is it fair to assume that the change in
  

 3   regulated price formula is directly reflected as a
  

 4   change in producer prices?
  

 5        A.   I would make that assumption, yes.
  

 6        Q.   And is that consistent with economic theory --
  

 7   well, now I'll take a hypothetical.  If you start out
  

 8   with a regulated price formula that generates $20 a
  

 9   hundredweight at farm level and you drop the regulated
  

10   price to $5 a hundredweight, would you expect the farm
  

11   level price to be $5 a hundredweight?
  

12        A.   I would not expect that.
  

13        Q.   But your understanding is the model would
  

14   assume that it's $5 a hundredweight?
  

15        A.   That's my understanding of how we modeled
  

16   that.
  

17        Q.   Thank you.  Thank you.
  

18             JUDGE CLIFTON:  Do you need any clarification,
  

19   Mr. Carman, of what was requested?
  

20             THE WITNESS:  No, I don't think so.
  

21             JUDGE CLIFTON:  Mr. Smith, have you had an
  

22   opportunity to look at Exhibit 13?
  

23             MR. SMITH:  Yes, Your Honor.  I -- first I
  

24   apologize.  I figured I picked a pretty good time to
  

25   step out during the -- I don't want to call it the
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 1   shutdown, the discussion about the shutdown, but
  

 2   apparently not, and I apologize.
  

 3             JUDGE CLIFTON:  We now call that the lapse of
  

 4   funding.
  

 5             All right.  Do you have -- identify yourself,
  

 6   please, and then ask any questions you -- you may have
  

 7   of Mr. Carman.
  

 8             MR. SMITH:  Daniel Smith, the four producer
  

 9   associations.  Actually I -- this is what I requested,
  

10   I -- I don't have any questions, if it's been moved and
  

11   admitted, so --
  

12             JUDGE CLIFTON:  It has, it's admitted into
  

13   evidence.
  

14             MR. SMITH:  Thank you very much.
  

15             JUDGE CLIFTON:  You're welcome.
  

16             Does anyone else have questions of Mr. Carman?
  

17             MR. ENGLISH:  This is partly a statement or
  

18   whatever, so since we can't do it off the record it's
  

19   got to be on the record for obvious reasons.
  

20             I think all the participants are interested in
  

21   the best data, and we've got great data that's submitted
  

22   and so we're very, very appreciative.  Let me be clear
  

23   about why Ms. Taylor asked those questions, and we could
  

24   be wrong, but in trying to replicate the data, we're
  

25   having issues, and we suspect the possibility that the
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 1   price formulas that were used are the existing Federal
  

 2   price orders for Cal -- the Dairy Institute and not the
  

 3   modified within our proposal.  And if we're wrong,
  

 4   that's fine, but I want to be clear what we were looking
  

 5   at in trying to replicate.
  

 6             There's no point -- we're not here to play
  

 7   games with that.  We want the best possible data in the
  

 8   record, and, you know, we know USDA has worked very hard
  

 9   on this, we just don't know if the dataset that was used
  

10   might have inadvertently used the existing formulas.
  

11   And, you know, if -- if -- if we're right, that means
  

12   there will be different numbers, and that may work
  

13   against our interest in terms of what we're trying to
  

14   show.  That is not the point.  The point is get the
  

15   right numbers in the record.  And that's what we're
  

16   interested in.
  

17             And obviously I couldn't say that to Mr. Hill
  

18   and Ms. Francis off the record.
  

19             Do you want to clarify?
  

20             MS. TAYLOR:  And just to clarify, on Table 57
  

21   it appears that the results showing in terms of the
  

22   impact is the impact on commodity prices under the Dairy
  

23   Institute Proposal extended by the current Federal order
  

24   formulas.  That may be correct if Table 58 includes an
  

25   adjustment for the difference in Federal order formulas
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 1   between existing and the proposed Dairy Institute
  

 2   proposal.  That's why we need to understand all of the
  

 3   pieces that are embedded in Table 58.
  

 4             MR. ENGLISH:  That's why, Mr. Carman, we're
  

 5   trying to make this request.  And, you know, the rules
  

 6   of the hearing are excellent rules about not having ex
  

 7   parte communications, so we're not -- you know, we -- we
  

 8   want it very clear what we're trying to do and trying to
  

 9   get, and it's to the benefit of all the parties.
  

10                       CROSS-EXAMINATION
  

11   BY MR. BESHORE:
  

12        Q.   Marvin Beshore.
  

13             I have a question or an area of followup to
  

14   questions from Ms. Taylor.  There are in terms of paying
  

15   produce -- premium payments to producers, there are
  

16   multiple -- you know, multiple scenarios and -- and
  

17   inputs in the -- in the model here, including a couple
  

18   of other ones I think for -- for producer payments such
  

19   as the all-milk price.  I mean, all-milk price reflects,
  

20   does it not, all payments to producers including
  

21   anything that would be not -- or considered to be a
  

22   premium over a minimum regulated price, et cetera?
  

23        A.   That's correct.  The blend prices are the
  

24   principle driver of that all-milk price, but the
  

25   premiums are also included in that all-milk price.
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 1        Q.   So therefore the -- the models -- the results
  

 2   of the model in tables that show changes in the all-milk
  

 3   price would have factored into them input-wise somewhere
  

 4   the -- you know, the all milk price which represents
  

 5   total receipts by producers at gross receipt?
  

 6        A.   Per -- per 100 pounds.
  

 7        Q.   Per hundredweight?
  

 8        A.   Yes.
  

 9        Q.   Okay.  That's all.  Thank you.
  

10             JUDGE CLIFTON:  Does anyone else have
  

11   questions for Mr. Carman at this point?  I see none.
  

12             Thank you, Mr. Carman.
  

13             Oh, I'm sorry, Mr. Hill.
  

14             MR. HILL:  Brian Hill.  I was just waiting to
  

15   see if anyone else had any questions.
  

16             We do have one other issue.
  

17                     REDIRECT EXAMINATION
  

18   BY MR. HILL:
  

19        Q.   There was a request by Mr. Miltner for
  

20   additional modeling work.  Are you aware of that,
  

21   Mr. Carman?
  

22        A.   Yes.  I have the request that was given to
  

23   Will by Mr. Mitt -- Mitner, Mitner.  Excuse me, Miltner.
  

24        Q.   Can you speak to that now?
  

25        A.   As we have done with the other proposals in
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 1   this hearing, those that we got after our call for
  

 2   additional proposals were analyzed using the model
  

 3   result, the modeling.  We are not able to run that
  

 4   alternative that -- that has been requested.  We ran the
  

 5   ones that were noticed in the hearing notice, the four
  

 6   proposals, and the model documentation and the
  

 7   preliminary results were posted to the web at that time
  

 8   that the hearing notice was announced.
  

 9        Q.   Thank you very much.
  

10                       CROSS-EXAMINATION
  

11   BY MR. MILTNER:
  

12        Q.   Ryan Miltner with -- on behalf of Select Milk
  

13   Producers.
  

14             Because my request was -- was given to
  

15   Mr. Francis, just for the record, what I had requested
  

16   was a comparison of the existing baseline to the recent
  

17   changes that California Department of Food and
  

18   Agriculture made to their price formulas, correct?
  

19        A.   That's correct.
  

20        Q.   Okay.  Let me ask when you stated that you --
  

21   you -- the Department was not going to provide that, you
  

22   stated that it was because you had modeled existing
  

23   proposals.  So is it -- is it accurate to say that it
  

24   would be possible and feasible for that to be done and
  

25   the Department is simply declining to do so?
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 1        A.   Anything is possible given enough time and
  

 2   resources.  In this case, we don't have enough time and
  

 3   resources to do this here at this hearing site.
  

 4        Q.   Do you have -- and I understand that there's a
  

 5   great investment of time and effort to -- to do this,
  

 6   and I appreciate, as everybody else, the work that goes
  

 7   into it.  Would it be possible that that information
  

 8   would be something that could be done before
  

 9   November 6th when this hearing is at least currently
  

10   scheduled to terminate?
  

11        A.   I don't want to speculate on something that at
  

12   this point I -- I don't know how much effort would be --
  

13   it would take to do that.  We're dealing with a model
  

14   that's got 1200 equations, 8,000 variables in it.
  

15   I'm -- I can't make a speculation of whether we could do
  

16   that by Nov -- by the end of the hearing or not.
  

17        Q.   For the record, let me just state that the
  

18   request was not made because we wanted that to be
  

19   considered a proposal, and I don't think that that's
  

20   what you are saying, but I want the record to be -- to
  

21   be clear and reflect that.  The reason for the request,
  

22   as I mentioned with -- I think when Ms. Steeneck was on
  

23   stand is that a comparison to a baseline is -- is of
  

24   course useful and that because of the interim change
  

25   that California made to its price formulas, that an
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 1   accurate comparison to what is, I guess, now a baseline
  

 2   would be useful for interested parties who are looking
  

 3   at information, looking at the preliminary economic
  

 4   analysis, and trying to assess what the impact on other
  

 5   Federal orders might be if any of the proposals were
  

 6   adopted.
  

 7             For example, the tables currently show effects
  

 8   in the neighborhood of $.12 a hundredweight on other
  

 9   Federal orders compared to the existing baseline in the
  

10   model, and that with California's recent formula
  

11   changes, it might be that those impacts on the other
  

12   Federal orders may not be of the magnitude that are in
  

13   the tables currently presented.  And I don't need a
  

14   response to that, I wanted to make that clear for the
  

15   record.
  

16             And if, Mr. Carman, after some evaluation on
  

17   behalf of Dairy Programs that might be something that
  

18   would be something we could put into the record before
  

19   we -- we adjourn, I would certainly appreciate it, and I
  

20   think the others might as well.
  

21             That's all I have, Your Honor.  Thank you.
  

22             JUDGE CLIFTON:  Thank you, Mr. Miltner.
  

23             It -- it is somewhat problematic that
  

24   California acted after we were set and only temporarily.
  

25   I think all parties of course will comment on that.
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 1   Whether your own economists can project what difference
  

 2   that makes, I don't know.
  

 3             There's no guarantee that we'll be in this
  

 4   hearing until November the 6th or whatever date, I --
  

 5   I'm hopeful we'll finish far before then.  I'm getting
  

 6   looks like, oh, yeah, in your dreams, but --
  

 7             All right.  Other -- other questions of
  

 8   Mr. Carman on any topic?
  

 9             THE WITNESS:  No, we're not talking about the
  

10   Mid East.  The last time I was on the hearing -- hearing
  

11   stand was to present data for a hearing we held in the
  

12   Mid East Order in which Judge Clifton was the
  

13   Administrative Law Judge.
  

14             JUDGE CLIFTON:  I do like to hear him testify.
  

15   But I can't think of anything to ask him right now, so
  

16   --
  

17             All right.  Thank you, Mr. Carman.  You may
  

18   step down.
  

19             Mr. Hill.
  

20             MR. HILL:  Your Honor, I think it's 12:40 now.
  

21   This might be a good time to break for lunch.
  

22             JUDGE CLIFTON:  Did an hour and 15 minutes
  

23   work out well yesterday?  Was that enough time?  It
  

24   seems that the consensus is yes.
  

25             All right.  Then please be back and ready to
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 1   go at 2:00.
  

 2             MR. BESHORE:  Who are we going with?
  

 3             JUDGE CLIFTON:  Oh, Mr. Mykrantz is next,
  

 4   right?
  

 5             MS. TAYLOR:  Yes.
  

 6             MR. HILL:  Thank you.
  

 7             JUDGE CLIFTON:  All right.  You're welcome.
  

 8   We'll -- we'll be back at 2:00.
  

 9             (Whereupon a break was taken.)
  

10             JUDGE CLIFTON:  We're back on record at
  

11   2:04 p.m.
  

12             Let's see.  Is there anything preliminary to
  

13   the next USDA witness taking the stand?  There being
  

14   nothing, I invite the witness to be seated in the
  

15   witness chair.
  

16             I'll swear you in in a seated position.  If
  

17   you'll raise your right hand, please.
  

18             Do you solemnly swear or affirm under penalty
  

19   of perjury that the evidence you will present will be
  

20   the truth?
  

21             THE WITNESS:  I do.
  

22             JUDGE CLIFTON:  Thank you.  Please state and
  

23   spell your name.
  

24             THE WITNESS:  My name is John Mykrantz.
  

25   J-O-H-N.  Mykrantz is spelled M-Y-K-R-A-N-T-Z.
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 1             JUDGE CLIFTON:  And where do you work within
  

 2   the USDA?
  

 3             THE WITNESS:  I'm employed by USDA AMS Dairy
  

 4   Programs as an Agricultural Economist for the Pacific
  

 5   Northwest and Arizona Federal Milk Marketing Orders.
  

 6   The office where I work is in Bothell, Washington.
  

 7             JUDGE CLIFTON:  And how is that spelled?
  

 8             THE WITNESS:  B-O-T-H-E-L-L.
  

 9             JUDGE CLIFTON:  And would you tell me
  

10   something about your educational background and work
  

11   background?
  

12             THE WITNESS:  I have a bachelor's degree in
  

13   history from Washington University in St. Louis, and a
  

14   master's degree in Agricultural Economics from Michigan
  

15   State University.
  

16             JUDGE CLIFTON:  And your work experience?
  

17             THE WITNESS:  I've been employed by the Market
  

18   Administrator's office or a Market Administrator office
  

19   since 1990.
  

20             JUDGE CLIFTON:  And how long have you worked
  

21   in the Pacific Northwest Region?
  

22             THE WITNESS:  Since 1994.
  

23             JUDGE CLIFTON:  Thank you very much.
  

24             Mr. Hill.
  

25   ///
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 1                      DIRECT EXAMINATION
  

 2   BY MR. HILL:
  

 3        Q.   Brian Hill.  Brian Hill.  Good afternoon.
  

 4             Now, you were requested to provide some basic
  

 5   information.  Is that what your understanding is?
  

 6        A.   That's correct.
  

 7        Q.   Those topics, I'm going to read some topics to
  

 8   you, and you tell me if these are the topics that you're
  

 9   prepared to describe.  1000.43, General classification
  

10   rules?
  

11        A.   Correct.
  

12        Q.   Excuse me.  1000 part -- point 44,
  

13   Classification of producer milk?
  

14        A.   Correct.
  

15        Q.   1000.77, Adjustment of accounts?
  

16        A.   Correct.
  

17        Q.   1000.78, Charges on overdue accounts?
  

18        A.   Correct.
  

19        Q.   1000.85, Assessment for order administration?
  

20        A.   Correct.
  

21        Q.   And 1000.86, Deduction for marketing services?
  

22        A.   Correct.
  

23        Q.   And it's my understanding you're prepared to
  

24   speak about those topics now, and if you want, you may
  

25   begin.
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 1        A.   I am, thank you.
  

 2                   STATEMENT OF MR. MYKRANTZ
  

 3        A.   To begin, 1000.43, General classification
  

 4   rules.  As a preliminary step to 1000.44, Classification
  

 5   of Producer Milk, calculations are performed to
  

 6   determine allowable shrinkage, excess shrinkage, and/or
  

 7   overage.  Calculations are made for skim and butterfat
  

 8   separately.
  

 9             Shrinkage is the loss of butterfat or skim
  

10   between the accounting of receipts and the accounting of
  

11   utilizations.
  

12             Excess shrinkage is that portion of actual
  

13   shrinkage which is greater than the calculated allowable
  

14   shrinkage.
  

15             Allowable shrinkage is assigned to the class
  

16   of the lowest price.
  

17             Excess shrinkage is assigned to the highest
  

18   class of the plant's utilization.
  

19             An overage occurs when skim or butterfat in
  

20   receipts is less than the skim or butterfat in
  

21   utilizations.  The classification of an overage is
  

22   determined at Step 11, Section 1000.44, Classification
  

23   of Producer Milk.
  

24             Allowable shrinkage is calculated as
  

25   two percent of physical receipts of milk at farm weights
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 1   and tests plus 1.5 percent of plant weight receipts plus
  

 2   0.5 percent of the quantity of milk diverted to another
  

 3   plant on the basis of other than farm weights and tests
  

 4   minus 1.5 percent of bulk transfers of milk or
  

 5   concentrated milk except concentrated milk transferred
  

 6   by agreement for other than Class I use.
  

 7             A 9(c) cooperative delivering milk to a plant
  

 8   at other than farm weights and tests has an allowable
  

 9   shrinkage of 0.5 percent.
  

10             Paragraph (c) of 1000.43 instructs the MA to
  

11   convert milk products that may have had water and/or
  

12   components removed to their original volume.
  

13             Paragraph (d) of 1000.43 instructs the MA to
  

14   assign, quote, "receipts of bulk concentrated fluid milk
  

15   and nonfluid milk products that are reconstituted for
  

16   fluid use shall be assigned to Class I use up to the
  

17   reconstituted portion of labeled reconstituted fluid
  

18   milk products, on a pro rata basis, open parentheses,
  

19   except for any Class I use of specific concentrated
  

20   receipts that is established by the handler, close
  

21   parentheses, prior to any assignments under Section
  

22   1000.44.  Any remaining skim and butterfat in
  

23   concentrated receipts shall be assigned to uses under
  

24   1000.44 on a pro rata basis, unless a specific use of
  

25   such receipts is established by the handler," period,
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 1   close quote.
  

 2             1000.44, Classification of producer milk.  The
  

 3   classification of producer milk occurs by means of
  

 4   any -- of an allocation process described in 1000.44.
  

 5   The allocation process begins with the gross utilization
  

 6   of milk, milk products, and shrinkage at a plant, and
  

 7   results in producer milk, namely skim and butterfat, by
  

 8   class.
  

 9             There are currently 11 steps in the allocation
  

10   process at which what is not producer milk is removed
  

11   from gross utilization.
  

12             The gross utilization of a plant represents
  

13   what milk products were made at the plant by class,
  

14   movements from the plant by class, inventory of packaged
  

15   fluid and bulk milk, and shrinkage and overage.
  

16   Allowable shrinkage is assigned to the lowest price
  

17   class.  In the event a plant experiences excess
  

18   shrinkage, it is assigned to the highest class available
  

19   at the plant.
  

20             The allocation process has two identical
  

21   parts, (a) and (b).  Paragraph (a) applies to skim and
  

22   butterfat.  Strike that.  Paragraph (a) applies to skim
  

23   and (b) applies to butterfat.  Paragraph (c) is the sum
  

24   of paragraphs (a) and (b) for the product pounds by
  

25   class.
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 1             The first step of the classification of
  

 2   producer milk removes skim and butterfat in previously
  

 3   priced packaged fluid milk products from Class I.
  

 4             The second step removes bulk concentrated
  

 5   fluid milk products in other source milk used in Class
  

 6   II from Class II.
  

 7             The third step removes what is known as other
  

 8   source milk.  The first part of the third step removes
  

 9   bulk concentrated fluid milk products not used in Class
  

10   II from producer utilization beginning from Class IV,
  

11   and then the higher classes, that is IV, III, II, and
  

12   finally I.
  

13             The second through sixth part of the third
  

14   step removes non-Grade A and unidentified milk, milk
  

15   from exempt plants, milk from producer-handlers, milk
  

16   from what are called dairy farmers for other markets.
  

17   An example of that is milk of dairy farmers whose milk
  

18   is not qualified to be pooled on any order.
  

19             The last part of step three removes milk not
  

20   otherwise allocated in steps one and two.
  

21             The fourth step removes milk from an
  

22   unregulated supply plant for which the receiving handler
  

23   requests a class other than I in sequence, IV, III, II,
  

24   but not in excess for the milk in these classes.
  

25             The fifth step removes milk from an
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 1   unregulated supply plant in sequence, IV, III, II, that
  

 2   may remain from step four or is -- was requested Class I
  

 3   which is in excess of a calculation.
  

 4             The calculation involves multiplying the skim
  

 5   and butterfat pounds remain at this allocation step by
  

 6   1.25, which is paragraph little (i) and subtracting the
  

 7   skim and butterfat pounds respectively in receipts of
  

 8   producer milk and fluid milk products from other pool
  

 9   plants, paragraph 2 little i.  If the result of 2 little
  

10   i is less than 1 little i, the excess is allocated at
  

11   step eight.  If the result of 2 little ii is greater
  

12   than 1 little i, skim and butterfat is allocated at step
  

13   five in sequence, IV, III, II.
  

14             The sixth step removes milk from another order
  

15   which is not requested Class I in sequence IV, III, II.
  

16             The seventh step removes beginning inventory
  

17   in sequence from Class IV, III, II.
  

18             The eighth step removes milk not previously
  

19   subtracted in step five according to a proration to
  

20   utilization remaining after step seven, that is Class I
  

21   versus the sum of Class II, III, and IV, and the
  

22   percentage attributable to Class II, III, IV is
  

23   allocated IV, III, II.
  

24             The ninth step removes milk from another order
  

25   which is requested Class I.  According to a proration
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 1   based on an estimated utilization of Class I versus II,
  

 2   III, IV, of all handlers or proration to utilization
  

 3   remaining after step eight, open parentheses, Class I
  

 4   versus Class II, III, IV, close parentheses, whichever
  

 5   represents the lower Class I utilization.  The
  

 6   percentage attributable to Class II, III, IV is
  

 7   allocated IV, III, II.
  

 8             The tenth step removes milk received from
  

 9   other plants at the request class or as allocated.
  

10             The eleventh step removes skim and/or
  

11   butterfats that are in excess of receipts, that is
  

12   overages.
  

13             The result of the allocation is producer
  

14   milk -- producer skim milk and butterfat by class.
  

15   Federal orders with component pricing assume that the
  

16   components in the skim, that is protein and other
  

17   solids, follow the skim.
  

18             Section 60 of the order uses information from
  

19   Section 44 to calculate a handler's value of milk.
  

20             Section 1000.77, Adjustment of accounts.
  

21   Monthly reports submitted by the handler are subject to
  

22   audit by the Market Administrator, MA.  Requirements for
  

23   handlers to provide records and facilities for the audit
  

24   are described in 1000.27.  The MA will conduct audits on
  

25   handler reports to uncover mathematical and procedural
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 1   errors.  The audited data will be processed in the same
  

 2   manner as the original pool or report.  Handler
  

 3   obligation will be calculated using classified prices
  

 4   and announced MA prices, open parentheses, producer
  

 5   price differential or skim and butterfat blends, close
  

 6   parentheses, effective for the month being billed
  

 7   compared to the obligation calculated at pool time.
  

 8             Differences that result in a final obligation
  

 9   or adjustment of accounts may be due from the handler to
  

10   the MA or due to the handler from the MA.  Adjustments
  

11   may affect the Producer Settlement Fund, the
  

12   Administrative Fund, and/or the Marketing Service Fund.
  

13             MA offices may employ a minimum billing
  

14   standard.  Positive or negative values that fall within
  

15   the standard will not be billed.  Findings in audit may
  

16   result in additional payments to be paid by the handler
  

17   to producers or cooperative associations.  Timely
  

18   payments to producers and cooperatives to assure
  

19   compliance with 1000.78 will be verified.
  

20             All payments and due dates required by the
  

21   order will be enforced and resulting assessments
  

22   included in the adjustment of accounts.
  

23             Monthly report may be re-audited when
  

24   information not available in audit becomes available.
  

25   Typically, this will be allocations of product on the
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 1   handler report classified for final disposition at
  

 2   another plant.  The MA will notify the handler of any
  

 3   adjustment of accounts and payment will be due on or
  

 4   before the next payment due date.  Adjustments may be
  

 5   included in a statement to the handler that includes
  

 6   obligations determined in the following monthly pool
  

 7   resulting in a net payment.  Obligations are due for
  

 8   payment on dates described in Section 71 and 72 of the
  

 9   respective order.
  

10             Accounts or previously -- accounts for
  

11   previous monthly pools will be adjusted for handlers
  

12   regardless of current regulatory status.  The MA will
  

13   make every effort to complete the audit on all
  

14   outstanding months for handlers that cease operations
  

15   within a suitable time frame and possibly complete the
  

16   audit before the final pool is calculated.
  

17             1000.78, Charges for overdue accounts.
  

18   Federal order provisions require handlers to make
  

19   payments to producers and cooperatives no later than
  

20   date specified in Section 73 of the respective order and
  

21   to the Market Administrator no later than dates
  

22   specified in Section 71 of the respective order.
  

23   1000.90 modifies payment dates when they fall on a
  

24   Saturday, Sunday, or national holiday until the next day
  

25   the MA office is open for public business.
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 1             Payments required by the order not made by the
  

 2   due date will be assessed a one percent penalty by the
  

 3   MA made payable to the MA Administrative Fund.  The
  

 4   penalty will be assessed at the same rate on any amounts
  

 5   that continue to be late on the corresponding due date
  

 6   each succ -- each succeeding month.  Charges for overdue
  

 7   accounts are only charged on the value of required
  

 8   Federal order minimums.  A late payment on an invoice
  

 9   that includes premiums or other fees will not be
  

10   assessed on those extra charges.  A timely advanced
  

11   payment that exceeds quarter requirements may result in
  

12   a reduction of the value assessed as a penalty in the
  

13   subsequent late final payment.
  

14             Handlers are notified immediately of any late
  

15   charges for payments due the MA.  The MA will make every
  

16   effort to contact a handler before close of business on
  

17   the due date when payments are not received.  Payment
  

18   dates to cooperatives and producers are verified through
  

19   examination of records available in the office and
  

20   submitted by the responsible party or during the audit
  

21   process through records only available at the handler.
  

22             Charges for overdue accounts are billed along
  

23   with other adjustments to accounts described in Section
  

24   1000.77.
  

25             1000.85.  Assessment for order administration.
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 1   The Market Administrator assesses each handler on the
  

 2   market pro rata share of expenses necessary to
  

 3   administer the order.  The rate specified by the MA,
  

 4   Market Administrator, is known as the administrative
  

 5   assessment.  Fees from the administrative assessment are
  

 6   included in the administrative fund and reported in the
  

 7   MA's financial statements.
  

 8             Regulated handlers are assessed on producer
  

 9   receipts included in the handler's classification of
  

10   producer milk.  Receipts reported by a 9(c) handler
  

11   diverted to a pool plant are assessed at the receiving
  

12   plant.  Receipts reported by a 9(c) handler shipped to a
  

13   nonpool or other order plant are assessed to the 9(c)
  

14   handler.
  

15             Partially regulated handlers are assessed the
  

16   same administrative rate on the volume of Class I route
  

17   disposition inside of the marketing area.  Regulated
  

18   handlers with product pounds subject to Class I
  

19   compensatory payments under the order may be subject to
  

20   administrative assessment.  This will include
  

21   concentrated milk products, nonfluid milk products, and
  

22   other sorts of receipts allocated to Class I.
  

23             Partially regulated plants and regulated
  

24   handlers subject to compensatory payments that receive
  

25   the associated products pounds from any regulated
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 1   handler subject to administrative assessments will not
  

 2   be assessed.  Individual MA's may choose to waive
  

 3   certain months of the assessment to balance the
  

 4   administrative fund to annual expenses incurred by the
  

 5   MA to administer the order.
  

 6             Section 1000.86, Deduction for marketing
  

 7   services.  The Market Administrator assesses handlers
  

 8   making payments to producers who are not members of a
  

 9   cooperative association that's qualified under the order
  

10   the rate per hundredweight specified by the MA.  The
  

11   rate is known as the Marketing Service Assessment.  Fees
  

12   from the Marketing Service Assessment are included in
  

13   the Marketing Service Fund and reported in the MA's
  

14   financial statements.
  

15             A handler will typically pass this assessment
  

16   back to the producer in the form of an authorized
  

17   deduction to the producer's final payment.  The
  

18   assessment does not apply to a handler's own farm
  

19   production.  The assessment is separate and in addition
  

20   to the Administrative Assessment.  Cooperatives and
  

21   handlers who do not benefit from the marketing service
  

22   are not subject to assessment.
  

23             Fees collected by the Marketing Service
  

24   Assessment are used by the MA to provide specific
  

25   services to the producers who have been assessed.  The
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 1   MA verifies and may establish the weights and tests of
  

 2   the producer's milk necessary to determine the Federal
  

 3   order minimum price the producers are to be paid.
  

 4             Other services provided by the MA include
  

 5   market information.  The MA issues a monthly publication
  

 6   containing information on market prices, trends, and
  

 7   other topics in dairy and general agriculture.
  

 8             The MA will upon request caliber bulk milk
  

 9   tanks for producers covered by market service and
  

10   provide a chart with gallons or pounds of milk based on
  

11   a stick reading.
  

12             And that concludes my description of the order
  

13   language.
  

14             JUDGE CLIFTON:  Thank you, Mr. -- thank you,
  

15   Mr. Mykrantz.  We should have had you go first.  You're
  

16   an excellent model.
  

17             Do you have further questions of the -- of the
  

18   witness, Mr. Hill?
  

19             MR. HILL:  No, I do not, Your Honor.
  

20             JUDGE CLIFTON:  Who would like to ask
  

21   questions of Mr. Mykrantz?
  

22             MR. ENGLISH:  Your Honor, this is Chip
  

23   English.  Harkening back to yesterday, I thought the
  

24   idea was that since we had an expedited transcript now
  

25   for          Mr. Schaefer, what we were going to do was
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 1   temporarily excuse Mr. Mykrantz and recall Mr. Schaefer,
  

 2   and he has not yet been subject to cross-examination so
  

 3   we basically go to that point, was my understanding of
  

 4   what we were going to do next.
  

 5             JUDGE CLIFTON:  I bet Mr. Mykrantz would agree
  

 6   with that.
  

 7             THE WITNESS:  I'm fine with that.
  

 8             JUDGE CLIFTON:  I was going to ask about that,
  

 9      so -- so there is a copy of the expedited transcript?
  

10             MS. TAYLOR:  There's copies over there.
  

11             MR. ENGLISH:  There may be copies.
  

12             JUDGE CLIFTON:  On the table?
  

13             MR. ENGLISH:  Yes.
  

14             JUDGE CLIFTON:  All right.  So if you want
  

15   one, if you'd like to go to the table and obtain it.
  

16             MR. ENGLISH:  And of course it's a rough
  

17   draft.
  

18             JUDGE CLIFTON:  Right.
  

19             MR. ENGLISH:  The court reporter wants to make
  

20   sure that gets on the record.
  

21             JUDGE CLIFTON:  Thank you, yes.  It's a
  

22   miracle is what it is.
  

23             All right, Mr. Mykrantz, you may step down for
  

24   the time being.
  

25             And, Mr. Schaefer, you may come to the witness
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 1   stand.
  

 2             Mr. Schaefer, do you have a copy of that
  

 3   expedited transcript?
  

 4             THE WITNESS:  Yes, I do.
  

 5             JUDGE CLIFTON:  Okay, good.
  

 6             Mr. Schaefer, you remain sworn.  Would you
  

 7   state and spell your name?
  

 8             THE WITNESS:  Henry Schaefer.  That's
  

 9   H-E-N-R-Y.  S-C-H-A-E-F-E-R.
  

10             JUDGE CLIFTON:  Mr. Hill, do you have any
  

11   questions of Mr. Schaefer preliminary to my opening it
  

12   to others?
  

13             MR. HILL:  Your Honor, we do not have any
  

14   questions at this time.
  

15             JUDGE CLIFTON:  Thank you.
  

16             Who would like to be the first person to ask
  

17   additional questions of Mr. Schaefer?
  

18                       CROSS-EXAMINATION
  

19   BY MR. BESHORE:
  

20        Q.   Marvin Beshore.  I think I just have a few
  

21   questions, Henry.
  

22             When we look at -- these relate to Section 42.
  

23        A.   Okay.
  

24        Q.   Now, 42 is about transfers and --
  

25   classification of transfers and diversions, I guess it's
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 1   called --
  

 2        A.   Correct.
  

 3        Q.   -- or something like that.
  

 4             Can you tell us just in concept like what
  

 5   other sections in the order does that importantly
  

 6   interact with?  Or what other sections rely on -- on
  

 7   what happens in 42 for something to happen?
  

 8        A.   Basic -- basically that's kind of a starting
  

 9   point for Section 43 and Section 44 of the allocation
  

10   process.
  

11        Q.   And do the results of those processes affect
  

12   the handler's obligation to the -- for milk under the
  

13   order?
  

14        A.   Yes, they do.
  

15        Q.   And that's in Section 60, 61?
  

16        A.   60.
  

17        Q.   60.  So if, for instance, you know, a -- let's
  

18   just talk about a handler receiving a transfer of
  

19   condensed milk to its -- its plants, okay, can you talk
  

20   about how that would be classified?
  

21        A.   It depends on which plant, what type of plant
  

22   it's coming into or which you're shipping to, because
  

23   there's transfers into pool plants, into various types
  

24   of nonpool plants, and there's a difference to a certain
  

25   extent as to what -- how that's handled going into these
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 1   plants.
  

 2        Q.   Let's assume it's transferring to a pool
  

 3   plant.
  

 4        A.   Specifically I guess I can't really address
  

 5   how a specific load would go, concentrate.
  

 6        Q.   Okay.
  

 7        A.   In fluid milk, bulk fluid milk, it would go
  

 8   Class I if it went into a pool plant unless the handlers
  

 9   agreed for it to be in another class, and then both
  

10   handlers would agree, and then it would be in one of the
  

11   other classes.
  

12             A little clarification on the concentrate, I
  

13   believe that --
  

14        Q.   That's condensed?
  

15        A.   Condensed.
  

16        Q.   Is that also referred to as --
  

17        A.   Condensed.  Yeah.
  

18        Q.   If you see concentrated milk, that would be --
  

19   in the language, would that include condensed?
  

20        A.   I'm going to say yes.
  

21        Q.   Okay.
  

22        A.   I use it somewhat interchangeably and
  

23   sometimes -- but generally speaking you can't direct
  

24   allocate, when you get into the allocation in IV, it has
  

25   to go through the procedure.  But if you're using
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 1   concentrated, condensed, in let's say a Class II
  

 2   product, then it would move at Class II.
  

 3        Q.   So if -- is it generally correct to say that
  

 4   condensed milk if it starts out at what, as a Class II
  

 5   product under the orders?
  

 6        A.   Correct.
  

 7        Q.   But if it is used in another product, how is
  

 8   it then classified?
  

 9        A.   Generally speaking it follows the
  

10   classification of the product that it's made into.  In
  

11   our market, we have very little manufacturing in pool
  

12   plants, and so we don't have milk concentrate moving
  

13   into III or IV in our pool plants because we just don't
  

14   have manufacturing in that -- in that.
  

15        Q.   So in your order, intermediate products like
  

16   condensed typically are moved to nonpool plants?
  

17        A.   Correct.
  

18        Q.   And then how is that classified?
  

19        A.   They would be classified according to the
  

20   usage at that plant, and so if it went into a cheese
  

21   plant, for instance, cheese is -- milk going into cheese
  

22   is considered Class III, and so it would be a Class III.
  

23        Q.   And if a plant happened to be an ice cream
  

24   plant, how would it be classified?
  

25        A.   Class II.
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 1        Q.   And is that -- is that process of -- of
  

 2   classifying an intermediate product, is that the -- is
  

 3   that in -- do we find that, what you've just described
  

 4   that -- in the language of Section 42?
  

 5        A.   No, it's not.  It would be in the classes of
  

 6   utilization section where it talks about condensed in
  

 7   Class II.
  

 8        Q.   Okay.
  

 9        A.   I can't remember right off the top of my head.
  

10        Q.   43 or 44?
  

11        A.   No, it's 40, I believe.
  

12        Q.   Okay.  So in any event, those various sections
  

13   of the order that you referred to, including 60, 42, 43,
  

14   44, maybe some others, they interrelate and operate
  

15   together?
  

16        A.   That's correct.
  

17             Let me -- let me back up to one thing.  When
  

18   we talk about classifying an allocation, you can move a
  

19   product at let's say Class I, but if the plant that
  

20   you're shipping to has no Class I utilization, it -- the
  

21   product would not stay as Class I.  It's -- you have to
  

22   have product available there to carry out the allocation
  

23   process that Mr. Mykrantz discussed.  And so if there
  

24   was no product in that class at that point in the
  

25   allocation process, it would not stay there, it would
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 1   move to where there was product.
  

 2        Q.   Okay.  Now, can you -- let's talk about the --
  

 3   the transfer of condensed, concentrate if you want to
  

 4   call it that, milk to a distributing plant, pool
  

 5   distributing plant for purposes of -- for using -- use
  

 6   in the fluid milk product processing for fortification,
  

 7   how -- can you tell us how is that classified?  Where
  

 8   does it tell us how that works in the order?
  

 9        A.   Right offhand I don't recall where it's
  

10   precisely in there.
  

11        Q.   Okay.  So, I mean, I'm just taking that shot
  

12   because we're 42, which was in your area, is called
  

13   classification of transfers and diversions, and I
  

14   thought it might -- that might be a starting point at
  

15   least.
  

16        A.   It -- 42 doesn't specifically talk about
  

17   that --
  

18        Q.   Okay.
  

19        A.   -- because products moving in for
  

20   fortification are handled somewhat differently.
  

21        Q.   Okay.  So even though that's a -- what you've
  

22   described at an earlier point in your testimony, I think
  

23   as a physical transfer of milk, that is a load from one
  

24   plant to another?  That's a yes?  You have to speak --
  

25        A.   Oh, yes.
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 1        Q.   -- rather than nod.  Thank you.
  

 2             Okay.  That type of transfer is not -- the
  

 3   treatment of it under the order is not specifically
  

 4   addressed in Section 42?
  

 5        A.   That is correct.
  

 6        Q.   Okay.  Do you -- and you're not sure offhand
  

 7   where -- which section it's addressed in?
  

 8        A.   I just right offhand can't recall.
  

 9        Q.   Okay.
  

10        A.   I kind of -- I kind of know what -- what we
  

11   do, but I don't remember the section that it's in right
  

12   offhand.
  

13        Q.   So whatever section it's in, it wasn't among
  

14   those that you have testified to?
  

15        A.   That is correct.
  

16        Q.   Okay.
  

17             JUDGE CLIFTON:  Don't -- don't hesitate to ask
  

18   him to find it if you'd like.
  

19   BY MR. BESHORE:
  

20        Q.   Yeah, if you can find it.
  

21             JUDGE CLIFTON:  Of course he can.
  

22   BY MR. BESHORE:
  

23        Q.   Or at the next break or --
  

24        A.   Okay, yeah, we'll --
  

25        Q.   Next break is fine --
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 1        A.   Okay.
  

 2        Q.   -- Your Honor, rather than interrupt the
  

 3   hearing.
  

 4             Okay.  Now, you -- you talked about the Market
  

 5   Administrator definition, 25, also.
  

 6        A.   Correct.
  

 7        Q.   Back -- back onto another section now.
  

 8             Does that have within it the authorization of
  

 9   the Market Administrator to contract for services
  

10   required to administer the order?
  

11        A.   I believe it does.
  

12        Q.   Okay.  And, you know, in your experience, does
  

13   that sometimes involve contracts with other governmental
  

14   entities or agencies such as another Market
  

15   Administrator's Office?
  

16        A.   I believe it does.
  

17        Q.   I mean, sometimes -- tell me if this is right
  

18   or wrong, if there's a plant that Order 31 audits but
  

19   it's located in Texas, you might contract with -- he was
  

20   here earlier, Mr. Hunter's office to perform some audit
  

21   services for your benefit down there?
  

22        A.   I'm aware of instances in which we've done
  

23   work together to get the audit taken care of.
  

24        Q.   Okay.  Are there -- are you aware of any
  

25   instances where there was an occasion to contract with,
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 1   you know, another arm of the federal or state government
  

 2   for some reason or another for some purpose or another
  

 3   in carrying out the order?
  

 4        A.   Yes, there has been.
  

 5        Q.   Okay.  What examples?
  

 6        A.   When we went to order reform, so '98, '99, in
  

 7   that time period, we contracted with the National Ag
  

 8   Statistics service, NASS, to do the price surveys for
  

 9   the -- so we could incorporate that information into the
  

10   new Federal orders at that time.
  

11        Q.   And some part of that service expenditure was
  

12   financed through the Market Administrator's Office?
  

13        A.   It was not.
  

14        Q.   Pardon?
  

15        A.   It was not.  The Market Administrator -- that
  

16   was financed out of Washington.
  

17        Q.   Okay.
  

18        A.   The Market Administrators were separated from
  

19   that transaction.
  

20        Q.   Does the -- I guess Mr. Mykrantz -- where do
  

21   the funds -- funds come from for the Market
  

22   Administrator to carry out all of his responsibilities
  

23   and obligations?
  

24        A.   The Market Administrator has a -- what's
  

25   called an Administrative Fund, and that money is charged
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 1   on a rate per hundredweight for all of the milk that is
  

 2   pooled in the market, and as Mr. Mykrantz pointed out,
  

 3   partially regulated, on the Class I partially regulated
  

 4   milk as well.  And that in our particular market is $.03
  

 5   currently, and that money is set aside in a separate
  

 6   fund for use to pay employees, rent on the office,
  

 7   office supplies, and so forth to carry on the
  

 8   functioning of the office.
  

 9        Q.   So I don't know whether you have this
  

10   tentative hearing agenda schedule available to you or
  

11   not, but we haven't really been tying the testimony into
  

12   these subjects particularly yet, but I just wanted to
  

13   note that, for instance, the funding of the Market
  

14   Administrator's Office is in topic nine, agenda topic
  

15   nine, which you've alluded to presently whereas the
  

16   actually carrying out responsibilities under agenda
  

17   topic three, which is part of what you were
  

18   responsible --
  

19        A.   Correct.
  

20        Q.   -- to testify to?
  

21             And you've also testified under agenda topic,
  

22   what, five regarding classification of transfers and
  

23   diversions?
  

24        A.   Correct.
  

25        Q.   And alluded to handler's value of milk in
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 1   agenda topic number eight, for instance?
  

 2        A.   Correct.
  

 3        Q.   Okay.  Some of these things really get tied
  

 4   together and are pretty hard to unravel as -- as
  

 5   separate, discrete kind of subjects?
  

 6        A.   That's correct.
  

 7        Q.   Okay.  I think that's all the questions I have
  

 8   subject to you having a chance to retrieve that --
  

 9        A.   That references.
  

10        Q.   -- that reference --
  

11        A.   Okay.
  

12        Q.   -- that we talked about earlier.  Thank you.
  

13                       CROSS-EXAMINATION
  

14   BY MS. VULIN:
  

15        Q.   Good afternoon.  Ashley Vulin for the Dairy
  

16   Institute of California.
  

17             Mr. Schaefer, thank you for being with us this
  

18   afternoon.
  

19        A.   You're welcome.
  

20        Q.   So the federal system uses a lot of similar
  

21   terms that have been previously used under the
  

22   California state regulatory system, but I'm not sure
  

23   that they mean the same thing, so I'd kind of like to do
  

24   an overview of this in a bit more general terms so that
  

25   people who aren't as familiar with the federal system
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 1   can fully understand what kind of system they're
  

 2   adopting if they choose to adopt an FMMO.  So I would
  

 3   ask for the John Vetne fourth-grader treatment with the
  

 4   caveat being I probably was in fourth grade when all of
  

 5   this was passed.
  

 6             So I'd like to begin with Section 1030.4,
  

 7   which is the definition of a plan, I believe that's the
  

 8   first section you identified that you'd like to speak
  

 9   towards.
  

10        A.   Okay.
  

11        Q.   So it looks like in Order 30 that references
  

12   Section 1000.4, which is the general provision, correct?
  

13        A.   Correct.
  

14        Q.   So if I'm new to this system and I'm looking
  

15   at Order 30 and I see that, I know I need to go to the
  

16   general provisions which are in the front of our CFR?
  

17        A.   Correct.
  

18        Q.   All right.  And actually before we get into
  

19   the specifics, can I ask you some general questions
  

20   about Order 33?
  

21        A.   Yes.
  

22        Q.   When was Order 30 created?
  

23        A.   The current Order 30 was created January 1st
  

24   of 2000 with order reform.  It was a merger of the Upper
  

25   Midwest Order, Order 68, and the Chicago Regional Order,
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 1   which was Order 30, and we also have a little bit of the
  

 2   Upper Peninsula of Michigan, which was Order 44.
  

 3        Q.   So there are a variety of different states
  

 4   included in Order 30?
  

 5        A.   That is correct, there's a Minnesota,
  

 6   Wisconsin, North and South Dakota, parts of North and
  

 7   South Dakota, parts of Minnesota -- or parts of Iowa,
  

 8   parts of the UP, and parts of Illinois.
  

 9        Q.   Any reason why all those different states were
  

10   grouped together under one order?
  

11        A.   The detail of why they grouped them that way
  

12   would be in the final decision for the order reform, but
  

13   basically I believe their -- what kind of their criteria
  

14   was, a uniform dairy industry across that region and
  

15   competition.  One of the criteria for a Federal order
  

16   has traditionally been handlers who have -- compete for
  

17   milk sales in a particular area should be regulated by
  

18   the same order, and so that was also part of that.
  

19             I don't recall the details of the whole
  

20   explanation, but that would be part of it.
  

21        Q.   Any reason why it was called Order 30?  Does
  

22   the number have any significance?
  

23        A.   It was called Order 30 because when they did
  

24   order reform and merged the orders -- when I talk about
  

25   order reform, prior to 2000 there were roughly 32
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 1   Federal orders.  The 2000 -- the 1996 Farm Bill,
  

 2   Congress mandated that Federal orders be combined down
  

 3   to ten to 13 orders, and so that process started with
  

 4   that Farm Bill.  It completed -- and it had to be done
  

 5   by 2000, January 1st of 2000.
  

 6             And when we did that, when they merged orders
  

 7   to get down to the ten to 13 orders, the orders that
  

 8   were merged were renumbered based on the lowest number
  

 9   in the merged orders.  So they just kind of picked the
  

10   criteria and did that rather than having people fight
  

11   over, well, I want this number for my order, and so
  

12   forth and so on, so --
  

13        Q.   How long have you worked for Order 30?
  

14        A.   The old Chicago Regional Order was also Order
  

15   30, and so I've been working for Order 30 for 30 years.
  

16        Q.   Have you -- have you any -- ever worked for
  

17   any other orders besides the Chicago Order that predated
  

18   now currently Order 30?
  

19        A.   Well, I -- about 15 years ago in 1998, I moved
  

20   from the Chicago Order to the Upper Midwest Order, which
  

21   was Order 68, which was located and headquartered in
  

22   Minneapolis.
  

23        Q.   How long did you work for Order 68?
  

24        A.   Until we merged back into Order 30 two years
  

25   later.
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 1        Q.   You missed it too much?
  

 2        A.   No.
  

 3        Q.   So why is Order 30 a good comparison for a
  

 4   potential California Federal order?
  

 5        A.   I think some of the reasons might be is a --
  

 6   they have a similar utilization.  An order --
  

 7        Q.   Can you -- what does that mean?
  

 8        A.   Okay.  When we talk about utilization in
  

 9   Federal orders, we're usually talking about the
  

10   percentage of Class I, II, III, and IV milk, so we have
  

11   a -- we have a range between about 11 percent Class I
  

12   utilization up to about 15 percent Class I utilization.
  

13   We have a pool consisting of about three -- when we have
  

14   total pool in our market, we would have anywhere between
  

15   three billion to three and a half billion pounds of
  

16   milk.  And I think that was some of the thought that
  

17   both markets are fairly large, have a fairly low Class I
  

18   utilization, we have the lowest Class I utilization of
  

19   any of the Federal orders.
  

20             One of the differences might be, though, is we
  

21   have about 80 percent Class III utilization, and I
  

22   believe California would have somewhat less than that
  

23   because they have a larger powder production base than
  

24   what Order 30 has.  We have a very small Class IV
  

25   utilization, we're down around 10 percent, and so I --
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 1   that might be one of the differences, but I think it has
  

 2   to do with basically size, with comparable production --
  

 3             MS. TAYLOR:  Your Honor.
  

 4             THE WITNESS:  -- type --
  

 5             MS. TAYLOR:  This is Erin Taylor.  I just want
  

 6   to interject a little bit that Mr. Schaefer here is to
  

 7   talk about current order provisions, not necessarily why
  

 8   Order 30 might or might not be a good comparison to the
  

 9   proposed California order, so I think that that's just
  

10   not why he's up here on the stand to testify.
  

11             JUDGE CLIFTON:  Do you object to his answering
  

12   the question or are you just warning --
  

13             MS. TAYLOR:  As a non-attorney I'd like to
  

14   object.
  

15             JUDGE CLIFTON:  Well --
  

16             MS. TAYLOR:  USDA, we are part of the team
  

17   that evaluates the proposals and don't think that him
  

18   getting into whether or not Order 30 is or is not a good
  

19   comparison to the proposed California is appropriate for
  

20   his role at this proceedings.
  

21             JUDGE CLIFTON:  Well, I was mistaken when I
  

22   said yesterday that I thought that was a good
  

23   comparison, because I knew a lot of the milk in Order 30
  

24   was not Class I, but he's just pointed out that there
  

25   are other things to look at, which I think is valuable,
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 1   but I appreciate the caveat that you've raised.
  

 2             MS. TAYLOR:  Okay.
  

 3             JUDGE CLIFTON:  But I think we should allow
  

 4   him to add to our -- I -- I think for those of us who
  

 5   are -- who are not even novices, I mean, we're just on
  

 6   the outside of this looking in, this is helpful food for
  

 7   thought, I believe.
  

 8             MS. VULIN:  And I'm done with that line of
  

 9   questioning.
  

10             JUDGE CLIFTON:  Oh, that's helpful, too.  All
  

11   right.
  

12             MS. VULIN:  We can stop there.
  

13             JUDGE CLIFTON:  And -- and your concern is
  

14   noted for the record.
  

15   BY MS. VULIN:
  

16        Q.   So you mentioned Federal Order Reform in 2000.
  

17   Can you just give me kind of an overview of what that is
  

18   or what happened?
  

19        A.   Basically Congress ruled -- as I said, prior
  

20   to 2000 there were approximately 32 orders, Federal
  

21   orders, I don't remember the exact number, but Congress
  

22   passed a law that mandated that the orders be combined
  

23   down to ten to 13 orders.  One of the mandates was also
  

24   that California could come in as a Federal order as one
  

25   of those ten to 13.
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 1             And so we went through a process that was a
  

 2   somewhat unique process for us that it was informal
  

 3   rulemaking, where this is a formal rule-making process,
  

 4   and combine the orders down to that -- to -- I believe
  

 5   we had ten at that time.
  

 6        Q.   And the 1000 section was created during
  

 7   Federal Order Reform?
  

 8        A.   The 1000 section had always been there, but
  

 9   not in its current form.  The 1000 section at that
  

10   time -- prior to that was predominantly the provisions
  

11   of -- dealing with the Market Administrator and so some
  

12   of those things, so 1000.25, 26, 27 was in there I
  

13   believe, 28, something like that, but it was a
  

14   relatively small grouping of things that pertained to
  

15   the -- all the orders universally.
  

16             Part of order reform was to -- or part of the
  

17   idea when we went to order reform was to make some of
  

18   the provisions more standard across all of the orders.
  

19   Orders used to be very independent and had very
  

20   individual provisions.  And as the industry has grown
  

21   and we've seen cooperatives marketing milk across
  

22   multiple regions we've seen handlers that have plants
  

23   and operations across multiple regions, there was a
  

24   significant discussion to making some standardization of
  

25   provisions.  And so that's where you see the
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 1   allocation -- the 1000's, and so those provisions are
  

 2   standard across all the markets, and it was felt that
  

 3   that would help the industry with dealing with Federal
  

 4   orders is to have some consistency on how these
  

 5   provisions were written and conceivably administered.
  

 6        Q.   Thank you.
  

 7             So I'll turn back now to Section 1000.4, which
  

 8   is the definition for a plant.  Now, if you had to
  

 9   summarize this for a layperson, how would you -- how
  

10   would you tell -- how would you describe to them what
  

11   that is under Section 1000.4?
  

12        A.   Well, basically I think if you -- if you don't
  

13   take exactly what's in here and abbreviate it or
  

14   summarize it, it's basically describing the operation of
  

15   the plant.  It's got to process milk, it has to receive
  

16   milk, it has to have facilities for those things, those
  

17   processes.
  

18        Q.   And can a plant be one company with different
  

19   facilities or is each facility a plant?
  

20        A.   Each facility is a plant.  A hand -- a
  

21   handler -- well, that's kind of skipping ahead to
  

22   something else, but a handler would have -- could have
  

23   multiple plants, but a plant is a -- one plant.
  

24        Q.   Okay.
  

25        A.   One facility.
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 1        Q.   Okay.  And each would be regulated differently
  

 2   when the regulations pertain just to plants?
  

 3        A.   Each one could be regulated differently, but
  

 4   not necessarily.  If a handler had two cheese plants,
  

 5   they would -- and they were in the same Federal order,
  

 6   then they would be regulated in the same fashion,
  

 7   assuming they were both pool plants.  There would not be
  

 8   one would be regulated differently than the other.
  

 9             If you had a distributing plant and a supply
  

10   plant, then you could conceivably have different
  

11   regulations because you're dealing with a distributing
  

12   plant versus a supply plant.
  

13        Q.   So turning to Section 1030.5, which is a
  

14   distributing plant, it again refers to the Section 1000,
  

15   correct?
  

16        A.   Correct.
  

17        Q.   So turning to Section 1000.5, it describes
  

18   that a distribution plant means a plant that is approved
  

19   by a duly constituted regulatory agency for the handling
  

20   of Grade A milk at which fluid -- fluid milk products
  

21   are processed or packaged and from which there is route
  

22   disposition or transfers of packaged fluid milk products
  

23   to other plants.  So what is route disposition?
  

24        A.   Route disposition, and I'll read the
  

25   definition here is -- means the delivery to a retail or
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 1   wholesale outlet, either directly or through any
  

 2   distribution facility, including disposition from a
  

 3   plant store, vendor, or vending machine, of a fluid milk
  

 4   product in consumer-type packages or dispenser units
  

 5   classified as Class I milk.
  

 6        Q.   So a distributing plant sends out the milk not
  

 7   necessarily to the final consumer?
  

 8        A.   Yes.
  

 9        Q.   They're -- they're definitionally middleman?
  

10        A.   There could be, they could -- they could send
  

11   it directly to a consumer.  For instance, there's a --
  

12   some dairies who have their own milk routes to consumers
  

13   and that -- let me back up.
  

14             When I see route sales, I think -- the way I
  

15   think about it is that the plant is delivering to --
  

16   delivering it, they have a route that they go down and
  

17   they dispense the milk, either to a consumer, to a
  

18   retailer, to a wholesaler.
  

19        Q.   Can a distributing plant get the milk directly
  

20   from a dairy farmer?
  

21        A.   Can a what now?
  

22        Q.   Can a distributing plant --
  

23        A.   Yes.
  

24        Q.   -- receive the milk directly from a dairy
  

25   farm?
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 1        A.   Yes.
  

 2        Q.   Can they receive it from another distributing
  

 3   plant?
  

 4        A.   Yes.
  

 5        Q.   Does it matter if the milk for a distributing
  

 6   plant, just for the definition of distributing plant,
  

 7   does it matter if the milk comes from a dairy farm
  

 8   within the marketing area or without the marketing area?
  

 9        A.   No, it does not.
  

10        Q.   Now I'll turn to Section 1000.6.  Thank you
  

11   for going through these with me, I'm sure it's very
  

12   rudimentary for you.
  

13             So Section 1030.6 again references the Section
  

14   1000 definition?
  

15        A.   Correct.
  

16        Q.   And this is the definition for a supply plant.
  

17   So a supply plant is a plant that is approved by duly
  

18   constituted regulatory agency for the handling of Grade
  

19   A milk that receives milk directly from dairy farmers
  

20   and transfers or diverts fluid milk products to other
  

21   plants or manufactures dairy products on its premises.
  

22             So can you explain to me how a supply plant is
  

23   different than a distribution plant?
  

24        A.   A supply -- a distributing plant distributes
  

25   packaged fluid milk products on routes or to other
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 1   plants, a supply plant is predominantly distributing
  

 2   bulk milk, and the idea is that the supply plant
  

 3   supplies the distributing plant.
  

 4        Q.   But they don't necessarily have to supply a
  

 5   distributing plant, do they?
  

 6        A.   No, they do not.
  

 7        Q.   So now I'll go to Section 1030.7 with is the
  

 8   definition of pool plant.  So previously the definitions
  

 9   for what a type of plant is classified as just had to do
  

10   with what they did with the milk, not where the milk
  

11   came from, correct?
  

12        A.   Correct.
  

13        Q.   But now looking at the definition of a pool
  

14   plant, that's different when you're discussing what a
  

15   pool plant is, correct?
  

16        A.   When you're discussing def -- the definition
  

17   or the qualification of pool plant, you're discussing
  

18   where that milk moves to or from.
  

19        Q.   So if you had to describe to a layperson what
  

20   a pool plant is, how -- how would you describe that?
  

21        A.   The -- probably the -- the simplest form is to
  

22   say either distributing plant or supply plant that meets
  

23   certain qualifications to be part of the Federal Order
  

24   Market Pool.
  

25        Q.   And these qualifications are where their milk
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 1   comes from?
  

 2        A.   It does not.
  

 3        Q.   Okay.  What -- what are these qualifications
  

 4   then?
  

 5        A.   Distributing plants and supply plants both --
  

 6   let me back up.
  

 7             Where a producer is located does not
  

 8   necessarily mean that's where the milk is pooled.  The
  

 9   pooling is determined by where the distributing plants
  

10   sell their route sales.  So a producer does not have to
  

11   be in the same marketing area as the distributing
  

12   plant's route sales.  Okay.  So a distributing plant
  

13   qualifies by selling a certain -- a percentage of
  

14   their -- first of all, they produce and make into Class
  

15   I fluid milk products that are sold on routes a
  

16   percentage of the milk that is received in the plant.
  

17   In our market it's 15 percent.  And then to determine
  

18   what Federal order they're located in, they have to sell
  

19   at least 25 percent of those route sales into the
  

20   marketing area.  And those numbers vary by order.  Ours
  

21   are 15 and 25.  I believe Mr. Wise said this morning 25
  

22   and 25 was a number that's in a lot of the orders as
  

23   well, so it does vary by order.  And that was -- those
  

24   numbers are in Exhibit -- I did not bring it with me --
  

25   9, Exhibit 9.
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 1        Q.   And Section G of this same provision allows
  

 2   the Market Administrator to change these numbers,
  

 3   correct?
  

 4        A.   That is correct.
  

 5        Q.   Have they ever been changed in Order 30?
  

 6        A.   The Market Administrator generally will not
  

 7   change the numbers on a distributing plant, that happens
  

 8   very rarely.  In fact, I can't think of a time that it
  

 9   has happened.  Generally the numbers on the supply plant
  

10   will be what changes, depending on the utilization of
  

11   the market and the supply of milk in the market and the
  

12   demand for milk in the market.
  

13        Q.   And you said you didn't think that any Order
  

14   30 changes have been made.  Do -- do you know of any to
  

15   any order?
  

16        A.   We have not had any changes in our shipping
  

17   percentage or our distributing plant percentages since
  

18   order reform.
  

19        Q.   And these shipping percentages, did they only
  

20   apply to fluid milk?
  

21        A.   I believe a supply plant can ship condensed
  

22   and also qualify, get some qualification.
  

23        Q.   Is there anything else you think a layperson
  

24   would need to know in order to understand what a pool
  

25   plant is?
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 1        A.   Probably not.  That's the -- that's the
  

 2   basics.
  

 3        Q.   So now I'll turn to Section 1030.8, which also
  

 4   adopts Section 1000.  So Section 1000.8 defines what a
  

 5   nonpool plant is.
  

 6        A.   Correct.
  

 7        Q.   In laymen's terms, can you explain to us what
  

 8   a nonpool plant is?
  

 9        A.   It's any plant that's not a pool plant.
  

10        Q.   Which means?  What happens with the milk in a
  

11   nonpool plant?
  

12        A.   Some of the nonpool plants, like for instance
  

13   there's a number of categories of nonpool plants.  In --
  

14   and I think I mentioned yesterday in the testimony that
  

15   one of the things I find kind of interesting is a pool
  

16   plant in another order is a nonpool plant to our order,
  

17   so Order 32 pool distributing plant is a nonpool plant
  

18   to Order 30, so there's one form of a nonpool plant.
  

19             Partially regulated plants I believe are on
  

20   that list except --
  

21        Q.   What is -- what is a partially regulated
  

22   plant?
  

23        A.   A partially regulated plant is a plant that
  

24   does not meet -- that has sales, route sales into the
  

25   marketing area but not enough sales to qualify as fully
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 1   regulated.  So, for instance, if we back up to an Order
  

 2   30 plant where we have to have 15 percent of the
  

 3   receipts in packaged fluid milk out on routes and
  

 4   25 percent of those route sales have to be in the
  

 5   marketing area, there could be a plant that has
  

 6   15 percent -- meets the 15 percent, the first category,
  

 7   and makes it a distributing plant because they have the
  

 8   route sales, but maybe they only sell five percent of
  

 9   their route sales into our market.  They would not be
  

10   fully regulated, they would be a partially regulated
  

11   plant because they don't need the full definition.
  

12        Q.   And why would a plant choose to be a nonpool
  

13   plant as opposed to a pool plant?
  

14        A.   In some cases they don't have much of a
  

15   choice, obviously.  If they're another order
  

16   distributing plant -- another order pool plant or
  

17   they're a partially regulated pool plant, exempt plants,
  

18   certain categories of plants are laid out as nonpool
  

19   plants.
  

20             Some plants choose to be nonpool plants, and
  

21   that choice is predominantly in our market made based on
  

22   the economics of pooling milk in a particular month.
  

23        Q.   So the prices would be better if you didn't
  

24   pool as opposed to if you pool for that month?
  

25        A.   Basically it's based on the relationships of
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 1   the prices, which lead to the producer price
  

 2   differential and the return that they would get from
  

 3   pooling.
  

 4        Q.   Can a plant move from being a pool plant to a
  

 5   nonpool plant and vice versa?
  

 6        A.   Yes.
  

 7        Q.   Can they do this monthly?
  

 8        A.   Yes.  They have to meet certain regulations to
  

 9   do that.  So, for instance, a supply plant in our market
  

10   has to ship 10 percent of their receipts to a
  

11   distributing plant to be regulated, so if they decided
  

12   to be a pool plant, they would have to ship 10 percent
  

13   in that particular month.  If they were -- if they did
  

14   that and they became a pool plant, let's say in
  

15   September, and then in October they did not want to be a
  

16   pool plan, they would not ship, and so they would have
  

17   no shipments to a distributing plant and be a nonpool
  

18   plant.
  

19             Distributing plants are a little tougher
  

20   because they are -- have milk going out on routes all
  

21   the time, but conceivably they could come and go
  

22   monthly.
  

23        Q.   So now I'll turn to Section 1030.9, which
  

24   again references back to Section 1000.9, and this is the
  

25   definition of a handler.  So I see there are three types
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 1   of handlers.  Can you explain to me each of these types?
  

 2        A.   Well, there's basically -- yeah.  The first
  

 3   part of the handler definition is just a -- a -- kind of
  

 4   a generic definition because it says "any person who
  

 5   operates a pool plant or a nonpool plant," and that
  

 6   pretty well picks up a whole lot of folks, but that's a
  

 7   handler.
  

 8             Section (b) of the handler definition and
  

 9   Section (c) are kind of what I would call special parts
  

10   of Section (a) in that Special (b) is a broker, and this
  

11   is somebody who brokers milk products, and they are not
  

12   subject to the financial aspects of the Federal order,
  

13   and so that would be a special instance of that handler
  

14   definition.
  

15             The other one, which is a little -- which is
  

16   really a definition that is used a lot in the Federal
  

17   orders is (c), and the order -- in the orders, it's
  

18   referred to as 9(c) handler.  And the 9(c) handler is a
  

19   cooperative -- in fact, a proprietary handler cannot be
  

20   a 9(c) handler -- it's a cooperative who picks up milk
  

21   of its members and delivers it to pool or nonpool
  

22   plants.
  

23             And there is some special handling of that
  

24   milk.  One of the things about a 9(c) handler is that
  

25   with agreement with the pool plants that they ship to,
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 1   that they deliver milk to, is that that handler becomes
  

 2   the responsible party for that milk, and that receiving
  

 3   handler then has that milk on their report as producer
  

 4   milk, they're responsible for paying producers, and it
  

 5   is allocated at the plant as producer milk.  And so
  

 6   that's kind of a -- having a new case of a handler, it's
  

 7   a little different.
  

 8             The -- and those producers are paid generally
  

 9   in aggregate, so instead of the plant paying each
  

10   producer that was delivered on a 9(c), they would
  

11   play -- pay the cooperative the blend value for all the
  

12   milk from -- that that handler delivered.
  

13        Q.   Now I'm looking at Section 1030.11, and it
  

14   says this section is reserved.  What does that mean?
  

15        A.   At one point in time, there was probably a
  

16   provision there that there isn't any longer when it says
  

17   reserved, and so instead of renumbering everything, they
  

18   just plunked "reserved" in.
  

19        Q.   So now I'm at Section 1030.12, and this is the
  

20   definition of a producer.  And it looks like this is one
  

21   of the first ones where Order 30 has their own
  

22   definition?
  

23        A.   Order 30 does.  I believe all the orders have
  

24   their own definition.  All the orders have their own
  

25   definition for 7 as well, 1000.7, the pool plant.
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 1        Q.   Okay.  So what is a producer under Order 30?
  

 2        A.   It's any person who produces milk approved by
  

 3   a duly constituted regulatory agency for fluid
  

 4   consumption as Grade A milk, and then whose milk is
  

 5   received at a pool plant directly from that producer or
  

 6   diverted by the plant operator in accordance with
  

 7   Section 1030.13.
  

 8        Q.   To be a producer, do you have to sell all of
  

 9   your milk to a pool plant?
  

10        A.   No.
  

11        Q.   If you sell some of your milk to a pool plant,
  

12   is your other milk pooled?
  

13        A.   It can be.
  

14             MR. BESHORE:  Your Honor.  I want to -- I want
  

15   to interpose -- Marvin Beshore.
  

16             I want to interpose an objection at this
  

17   point.  I think there's great ambiguity in -- in what
  

18   we're getting from this testimony of this nature from
  

19   this witness.  He's asked about the provisions of Order
  

20   30, which really aren't the subject to this hearing, per
  

21   se, they may or may not be illustrative, but they're not
  

22   subject to the hearing.  And then, you know, the next
  

23   question is, well, what happens if a producer doesn't
  

24   deliver all of his milk.  Does that mean under Order 30
  

25   or under Part 1000 or under -- it's -- there's --
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 1   there's a lot of general testimony being elicited.  It's
  

 2   not at all clear whether that applies to all orders or
  

 3   only a particular order or what, and I think we're
  

 4   getting way afield from a witness who is there primarily
  

 5   to testify about Part 1000, which is in every order, and
  

 6   that was my understanding, maybe some other generalities
  

 7   about the qualification, but whether they're specific or
  

 8   generally, it's getting quite mirky.
  

 9             MS. VULIN:  May I respond?  This is Ashley
  

10   Vulin.  I tried to make it very clear on the order when
  

11   we're referring to Section 1030 or Section 1000, so it
  

12   should be clear in the record when the witness is
  

13   speaking towards something that's particular to Order 30
  

14   or something in the more general 1000 provisions.
  

15             Secondly, we're asking the State of California
  

16   and all of the farmers in California to adopt a system
  

17   that is totally different than the one that they've been
  

18   using, and the ability to understand how the system has
  

19   worked in other states in more layman's terms as opposed
  

20   to the complex economics that we've been discussing so
  

21   far I think is really important for -- for this hearing.
  

22             JUDGE CLIFTON:  Mr. Beshore, you very
  

23   articulately have pointed out that when we're talking
  

24   about something that applies to Order 30, we're talking
  

25   about something that applies to Order 30.  I think that
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 1   is very helpful and very meaningful.
  

 2             So you may go forward, but that's helpful for
  

 3   us to remember that.
  

 4             So, let's see, we were just talking about --
  

 5   would you reask your last question?
  

 6             MS. VULIN:  Actually could I ask the court
  

 7   reporter to read it back?  I've forgotten now.
  

 8             (Whereupon the record was read.)
  

 9             THE WITNESS:  In Order 30, it could be.
  

10   BY MS. VULIN:
  

11        Q.   Under Order 30, would you still be a producer
  

12   if you only sold some of your milk to a pool plant?
  

13        A.   Depends on the percentage and other factors.
  

14        Q.   Okay.  Now, I'm moving to Section 1030.13,
  

15   which is coming from Order 30, and this is the
  

16   definition of producer milk.  So when you said if you
  

17   sell some of your milk you may still be a producer,
  

18   you're referring to this provision?
  

19        A.   Basically in -- in one of the parts of -- of
  

20   Section 1030.13, producer milk, is a description of milk
  

21   that may be diverted to a nonpool plant.
  

22        Q.   So now I'm at Section 1000.25, and this is the
  

23   definition of a Market Administrator.  Now, this
  

24   somewhat more procedural provision is the same
  

25   throughout all of the orders, correct?

594



TRANSCRIPT OF PROCEEDINGS - VOLUME III

 1        A.   That is correct.
  

 2        Q.   And can you just describe generally what a
  

 3   Market Administrator does?
  

 4        A.   He maintains and invests funds outside of the
  

 5   US Department of Treasury for the purpose of
  

 6   administering the order, makes rules and regulations to
  

 7   effectuate the terms and provisions of the order,
  

 8   receive, investigate, and report complaints of
  

 9   violations to the Secretary, recommend amendments.  His
  

10   duties include, let's see, "Market Administrator shall
  

11   perform all the duties necessary to administer the terms
  

12   and provisions of each order under his or her
  

13   administration, including but not limited to the
  

14   following" --
  

15        Q.   And I'll stop you there, you don't need to
  

16   read all of it, thank you.  But so just generally, the
  

17   Market Administrator is the person who's in charge of
  

18   making sure that the order is being implemented as it
  

19   was written?
  

20        A.   That is correct.
  

21        Q.   And we're almost done, we're just getting
  

22   through the last ones.
  

23             So now I'm in Section 1000.26.
  

24        A.   Okay.
  

25        Q.   This is continuity and separability of
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 1   provisions, so this is also a more procedural provision
  

 2   that's the same across all orders, correct?
  

 3        A.   That is correct.
  

 4        Q.   And what -- if you can just summarize what
  

 5   does the provision means.
  

 6        A.   Basically, it's laying out what would happen
  

 7   if an order was disbanded or voted out or what happens
  

 8   in a liquidation or so forth.
  

 9        Q.   Now to Section 1000.27, this is handler
  

10   responsibility for records and facilities, and this just
  

11   summarizes that a handler has additional recordkeeping
  

12   duties if they're a handler under a Federal Milk
  

13   Marketing Order?
  

14        A.   Basically it lays out the requirements of a
  

15   handler for maintaining records to meet our requirements
  

16   to have available those records when we need them.
  

17        Q.   But it doesn't have to do anything to do with
  

18   what makes someone a handler?
  

19        A.   No, it does not.
  

20        Q.   Section 1000.28.  This is termination of
  

21   obligations.  Can you just summarize generally what this
  

22   provision is about?
  

23        A.   Basically what we're talking about in 1028 is
  

24   timeframes for settling money coming into and going out
  

25   of the Producer Settlement Fund and the Administrative
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 1   Fund and the Marketing Service Funds of the market, so
  

 2   there's deadlines on how soon or how long it would take
  

 3   in maximum to receive your funds or that you need to pay
  

 4   your funds, so it kind of sets a set of deadlines there.
  

 5   Some of those deadlines can be changed if there's court
  

 6   proceedings.
  

 7        Q.   Last one, Section 1000.42.  It says
  

 8   "Classification of transfers or diversions."  What's a
  

 9   transfer?
  

10        A.   A transfer is when a plant ships milk directly
  

11   to another plant, so they -- it's in their plant, they
  

12   load it on a truck, send it to the other plant.
  

13        Q.   And what's diversion?
  

14        A.   A diversion occurs when a handler or a
  

15   cooperative receives milk or picks up milk from the farm
  

16   and delivers it to a pool or nonpool plant at the
  

17   distribution of that proprietary handler or 9(c)
  

18   handler.
  

19        Q.   That's all I have.  Thank you for your time,
  

20   Mr. Schaefer.  I appreciate it.
  

21        A.   You're welcome.  Thank you.
  

22             JUDGE CLIFTON:  Thank you, Ms. Vulin.  I think
  

23   that was very helpful.
  

24             Who next will question Mr. Schaefer?
  

25             Mr. English.
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 1                       CROSS-EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3        Q.   Chip English.  Good afternoon, Mr. Schaefer.
  

 4   So I want to direct a number of my questions to your
  

 5   testimony from yesterday, and for ease, I will actually
  

 6   tell you what page it's on from the "rough draft only"
  

 7   from yesterday.
  

 8             JUDGE CLIFTON:  Is there another copy of that?
  

 9   I don't have one.  Is this the last one?  I didn't mean
  

10   to take one from a participant.
  

11             MS. VULIN:  I got one.
  

12             MR. ENGLISH:  She just handed it to me, and I
  

13   was trying to speed it up.
  

14   BY MR. ENGLISH:
  

15        Q.   So I'm looking at page 3, lines 21 through 23,
  

16   which reads, "The purpose of the pooling provisions are
  

17   to determine which plants and which producers can
  

18   participate in respect to Federal orders."  Why is that
  

19   important?
  

20        A.   It determines who really participates in the
  

21   pool and who receives -- or who receives their blend,
  

22   the blend price, who is eligible to receive the blend --
  

23   blend price from a respective order.  It -- so it sets
  

24   up basically boundaries or limits or whatever you want
  

25   to call it as to who is going to participate in this
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 1   marketplace.
  

 2        Q.   Turning to page 4, referring to page -- at
  

 3   line 7 and 8.  And connecting back a little bit to
  

 4   Ms. Vulin's examination, you say there's a basic
  

 5   difference between distributing plants and supply
  

 6   plants.  Why is there a distinction at all?
  

 7        A.   It -- I believe the distinction really is
  

 8   their service that they perform in the marketplace.  The
  

 9   distributing plant is bottling the milk and supplying
  

10   the Class I marketplace, whereas a supply plant is
  

11   supplying milk, or traditionally has been supplying milk
  

12   to that distributing plant.  The supply plants
  

13   historically would have been out in the country
  

14   gathering milk supplies from the farmers, and then
  

15   putting that milk on a truck to send to a plant at a
  

16   urban area for bottling and distribution to consumers.
  

17        Q.   Is that another way of saying it's part of
  

18   deciding who is in the boundaries?  Because if you're
  

19   not a distributing plant, you're not a supply plant,
  

20   you're not going to be inside the boundary, correct?
  

21        A.   Not necessarily.  You don't have to be -- a
  

22   producer or a plant does not necessarily have to be
  

23   within the boundary of the marketing area.
  

24        Q.   And, I'm sorry, I was using the term
  

25   "boundary" as you used it about three minutes ago about
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 1   the boundaries of the pools.
  

 2        A.   Oh, okay.
  

 3        Q.   I was not referring to market area, I
  

 4   apologize.
  

 5        A.   Yeah, basically, it does -- it does kind of
  

 6   have that, if you don't have a supply plant or
  

 7   distributing plant to ship to, then you would not be
  

 8   able to participate.
  

 9        Q.   A couple lines down, lines 13 to 15, again on
  

10   page 4, "The third step is to determine whether each of
  

11   these plants is a pool plant and therefore can
  

12   participate in a particular Federal order."  So, again,
  

13   this is going back to that first statement on page 3
  

14   with respect to determining who's in and who's out?
  

15        A.   Correct.
  

16        Q.   And in Order 30, by definition, that means
  

17   there are some plants to which milk is shipped that are
  

18   out, we call those nonpool plants, correct?
  

19        A.   We have some plants that are nonpool plants in
  

20   Order 30, that is correct.
  

21        Q.   And -- and by that I mean they're nonpool
  

22   plants not because they're regulated on another Federal
  

23   order but because they're just nonpool plants anywhere?
  

24        A.   That is correct.
  

25        Q.   Okay.  Turning to page 9 of your testimony,
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 1   and I'm referring now to lines 16 through 21 with
  

 2   respect to unregulated supply plants.  And in the lines
  

 3   19 through 21 you say, "They do file a report of
  

 4   receipts and utilizations for each order, and they may
  

 5   have an obligation to the settlement fund."  Under what
  

 6   circumstances do they not have an obligation with
  

 7   respect to the settlement fund?
  

 8        A.   If I recall correctly, and this is going to
  

 9   stretch me a little bit, I believe, and if I see
  

10   somebody from this side of the room hop up and wave and
  

11   yell and scream, then I've obviously misstated, but in
  

12   certain cases there -- what we're really looking for is
  

13   that milk that is used in Class I gets priced as Class I
  

14   milk.
  

15             In the case of a nonregulated supply plant,
  

16   you could have an instance where they move milk and the
  

17   distributing plant or the plant that they move that milk
  

18   to would pay the Class I, and so they would not -- so
  

19   the unregulated supply plant would not necessarily have
  

20   an obligation to the pool.  The milk would still get
  

21   charged -- have a Class I charge on it based on the
  

22   distributing plant but it would not pass back -- it
  

23   would be a direct billing to and from the Market
  

24   Administrator to the unregulated supply plant.
  

25        Q.   So I'm going to go off script here for a
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 1   moment, and -- and I think I'm at a point where it's
  

 2   going to be a little different, but it's sort of in the
  

 3   same vein.  What enforcement is there of the minimum
  

 4   price regulation for Order 30 on pooled milk that is
  

 5   received by a nonpool plant?
  

 6        A.   If the milk is pooled and received in a
  

 7   nonpool plant, we enforce minimum payment.  Now, that is
  

 8   true for proprietary handlers.  Cooperatives are --
  

 9   because they're a cooperative are allowed to pay the
  

10   price that their members have decided is appropriate
  

11   price for that month.
  

12        Q.   But even as to proprietary entities, against
  

13   whom do you enforce the minimum price on pooled milk
  

14   that is received by a nonpool plant?
  

15        A.   The handler who pooled it.
  

16        Q.   Do you enforce any price as to the nonpool
  

17   plant?
  

18        A.   If a pool plant has milk of their own
  

19   producers and it is not pooled, we do not enforce any
  

20   minimum price.
  

21        Q.   But let me just kind of tie that together.  If
  

22   it's pooled milk, the handler that filed the report,
  

23   you're going to enforce the minimum price as to that
  

24   entity, correct?
  

25        A.   That is correct.
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 1        Q.   But to the extent that that transaction
  

 2   carried forward and the nonpool plant received the milk,
  

 3   are you looking to the nonpool plant under their
  

 4   circumstances to enforce the minimum price in any way?
  

 5        A.   We are not, we are looking at the pool plant
  

 6   who pooled it.
  

 7        Q.   So going back to your testimony just one more
  

 8   time, page 11, line 13, and you used the term "touch
  

 9   base requirements."  Why are touch base requirements
  

10   important?
  

11        A.   Touch base requirements really indicate
  

12   whether the producer -- the -- the idea of a touch base
  

13   requirement is to determine if the producer who is part
  

14   of the pool can deliver Grade A milk to a pool plant for
  

15   use in the Class I market.
  

16        Q.   Does it go back to our idea of helping
  

17   determine, now not the market area boundary but the
  

18   boundary of who's in and who's out for pooling purposes?
  

19        A.   At times it could be used for that way, could
  

20   be used that way.
  

21        Q.   Okay.  You use the term in your testimony
  

22   "degraded milk."  D-E-G-R-A-D-E-D.  Degraded milk.  What
  

23   is "degraded milk"?
  

24        A.   I've been thinking about that a little bit,
  

25   that probably wasn't the correct term, but basically
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 1   what I was referring to was a farm that had lost their
  

 2   Grade A status and therefore is ineligible to
  

 3   participate in the Federal order.
  

 4        Q.   Because it can no longer be a producer because
  

 5   it's -- doesn't meet the definition of what's happening
  

 6   from a duly regulated authority, correct?
  

 7        A.   Correct.
  

 8        Q.   Now, is -- is that something that can be
  

 9   voluntarily given up by a producer?
  

10        A.   That I do not know.
  

11        Q.   Okay.
  

12        A.   I -- I'm not familiar enough with the -- with
  

13   the State, because the State is who determines whether
  

14   they're Grade A.
  

15        Q.   So you don't know whether under Order 30, for
  

16   instance, in some states a producer may give up its
  

17   Grade A status and then get it back in a future month to
  

18   come back onto the pool?
  

19        A.   That I do not know.
  

20        Q.   Okay.  I -- I have a topic area, but I'm going
  

21   to mention it, and I'm assuming we're going to have to
  

22   come back, and that is the treatment of condensed milk
  

23   and/or nonfat dry milk for fortification purposes, and I
  

24   think that is the identical or at least close enough to
  

25   the topic area Mr. Beshore raised that maybe after a
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 1   break you'll be able to respond to; is that correct?
  

 2        A.   That's correct.
  

 3        Q.   So, Your Honor, I also want to talk about that
  

 4   subject.
  

 5             A moment ago we talked about milk going from
  

 6   the country to the city, and we talked a little bit
  

 7   about the PPD, or you did with Mr. Beshore.  Is there a
  

 8   difference between a blend price and/or where it matters
  

 9   a PPD for producer and the price announced for the city
  

10   zone?
  

11             JUDGE CLIFTON:  For the city what?
  

12             MR. ENGLISH:  For the city zone.
  

13             JUDGE CLIFTON:  Zone?
  

14             MR. ENGLISH:  Zone, Z-O-N-E.
  

15             THE WITNESS:  In Order 30, our -- our price
  

16   for our PPD, or -- or blend price, if you want to call
  

17   it that route, is announced in what's called a dollar 80
  

18   zone, which is the county's, including Cook County,
  

19   which is the Chicago area, and I believe the dollar 80
  

20   zone actually goes up to Michigan, Lake Michigan, a ways
  

21   into Wisconsin, so there are a number of counties that
  

22   have a dollar 80 zone, and that is what our price is
  

23   announced at.  If the milk is delivered in a county
  

24   other than that dollar 80 county, there is a reduction
  

25   in the PPD.
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 1   BY MR. ENGLISH:
  

 2        Q.   So for that producer, the blend price for PPD
  

 3   would be lower than what you announced for the principal
  

 4   zone?
  

 5        A.   Correct.  Now, let me -- I also think it can
  

 6   go up as well.  If -- if our -- if we have a milk that
  

 7   would have been delivered into a county in the $2 zone
  

 8   and got priced in our market, then he would get more
  

 9   money, but our -- our marketing area is all less than a
  

10   dollar 80.
  

11        Q.   So I want to discuss a little bit now the
  

12   mechanics of pooling, and sometimes we use the word --
  

13   some of us use the term "depooling," or I guess it's,
  

14   you know, it's not eligible to be pooled, it's not
  

15   pooled.  And again I'm use pooling, P-O-O-L-I-N-G, and
  

16   depooling is one word, D-E-P-O-O-L-I-N-G.
  

17             So I just -- I don't want to get in this --
  

18   I'm not trying to get in the weeds, I just want to talk
  

19   about it generically.  And, you know, we've got some
  

20   testimony in the record through the exhibits from the
  

21   Department, and I think some answers to questions of
  

22   Mr. Beshore and Ms. Vulin, you discussed, for instance,
  

23   the fact that a plant could be pooled one month and be a
  

24   nonpool plant another month, correct?
  

25        A.   Correct.
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 1        Q.   And that could impact whether or not the milk
  

 2   received at that plant is pooled or not, correct?
  

 3        A.   That is correct.
  

 4        Q.   So let's talk about this proposition:  Who
  

 5   makes the decision to pool milk?
  

 6        A.   The handler of --
  

 7             MR. BESHORE:  Can I -- okay.  Now that -- this
  

 8   is exactly where --
  

 9             JUDGE CLIFTON:  Who are you?
  

10             MR. BESHORE:  Marvin Beshore.
  

11             This is exactly where I think the record needs
  

12   specificity and clarification with respect to what's
  

13   being talked about.  Under what Order?  I mean, there's
  

14   not -- you know, is it under -- if it's under Part 1000,
  

15   then it's who generically decides, but if we're talking
  

16   about particular orders -- if we're not talking about a
  

17   generically answerable question, which I don't think
  

18   that one is, then we need to talk about particular
  

19   orders or we've got testimony that's not attached to
  

20   anything.
  

21             JUDGE CLIFTON:  Thank you.
  

22             MR. ENGLISH:  I will accept that.  It was
  

23   intended, Mr. Beshore, and certainly I'm asking this
  

24   witness in this instance about Order 30.
  

25             THE WITNESS:  In Order 30, it's the handler
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 1   may elect to not pool milk that has been received in a
  

 2   nonpool plant.  Generally speaking milk that is received
  

 3   in a pool plant must be pooled.
  

 4   BY MR. ENGLISH:
  

 5        Q.   So -- so, for instance, a handler who operates
  

 6   a 7(a) plant doesn't have the same choice as another
  

 7   handler who operates a supply plant?
  

 8        A.   If a 7(a) plant brings that milk as their
  

 9   own -- let's say they have their own producers, and
  

10   brings that milk into the plant so it's physically
  

11   received at the plant, it must be pooled.  If he diverts
  

12   that milk to a nonpool plant, then that milk that was
  

13   diverted he may elect to not pool.
  

14        Q.   So they have the election even as to that?
  

15        A.   Correct.
  

16        Q.   As long as it's not physically received within
  

17   the 7(a) plant?
  

18        A.   Correct.
  

19        Q.   Now, there may a consequence in a future month
  

20   for having made that choice, say, in September, correct?
  

21        A.   Correct.
  

22        Q.   That if you have made the choice in a
  

23   particular month, say September, not to pool a certain
  

24   producer's milk, then you will have to qualify it again
  

25   in the future month, correct?
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 1        A.   In Order 30, once a producer is qualified, he
  

 2   is basically on the order for life unless he loses his
  

 3   Grade A status for a calendar month or the milk has been
  

 4   pooled on another Federal order.
  

 5        Q.   So you don't have to even requalify the
  

 6   milk --
  

 7        A.   That is correct.
  

 8        Q.   -- on Order 30?
  

 9        A.   So if he elects to not pool the milk in the
  

10   month in September, he -- if the producer was qualified
  

11   in August, he elects to not pool it in September, he can
  

12   bring the producer back in in October.  Now, that's the
  

13   qualification portion of it.
  

14             Order 30 has another portion in there that
  

15   deals with how much volume a handler can pool month to
  

16   month, and so a handler during the period of -- let's
  

17   see, I've got to get my months right here -- April
  

18   through February can only bring on or only pool
  

19   125 percent of the milk that he pooled in the previous
  

20   month.  In March it's 135 percent.  So there is some
  

21   restriction as to what you can bring on month to month.
  

22        Q.   But it doesn't apply to the specific producer,
  

23   it's applied -- it applies to the handler who's made
  

24   that election to not pool milk, and he might have a
  

25   limitation which could impact pooling all of his
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 1   producers but -- or all the milk, but it wouldn't affect
  

 2   the question as to whether that producer was still
  

 3   eligible to be pooled?
  

 4        A.   That is correct.  I think there's an exception
  

 5   to that, and that is if he was pooled on another market.
  

 6        Q.   Okay.
  

 7        A.   There's some issues.
  

 8        Q.   So leaving aside the exigencies --
  

 9        A.   Yeah.
  

10        Q.   -- of being pooled in other market -- area
  

11   market kind of provisions or if you've been degraded
  

12   but --
  

13        A.   Yeah.
  

14        Q.   Now, I want to be very careful because we've
  

15   used the word "boundaries" in Federal milk orders.  Can
  

16   milk reside outside the pool but inside the market area?
  

17             MR. BESHORE:  In Order 30?
  

18   BY MR. ENGLISH:
  

19        Q.   In Order 30.
  

20        A.   Let me try and rephrase the question --
  

21        Q.   Sure.
  

22        A.   -- so I understand it.  When you are saying
  

23   "reside outside the pool," you mean not participate in
  

24   the pool?
  

25        Q.   Exactly.
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 1        A.   And still be located in the marketing area?
  

 2        Q.   Yes.
  

 3        A.   There is no restriction on Order 30, and -- I
  

 4   better just stop at Order 30, as to where a producer can
  

 5   be located and still be a producer on Order 30.
  

 6        Q.   The flip side is there's no restriction on
  

 7   where it can be located and not be pooled, correct?
  

 8        A.   Correct.  If I got that right.
  

 9        Q.   Does milk in Order 30 physically produced in
  

10   the marketing area -- is there milk physically produced
  

11   in the marketing area that is not pooled on a regular
  

12   basis?
  

13        A.   I guess I would -- I would qualify that a
  

14   little bit as to a regular basis.
  

15        Q.   Okay.
  

16        A.   Depending on price we may have some milk that
  

17   is not -- that they elect to not pool for a number of
  

18   months in a row, and so in that case, yes, you've got
  

19   milk in the marketing area that would not be pooled.
  

20   Now, on a regular basis, if you're talking multiple
  

21   years in a row, there may be some, but --
  

22        Q.   Well, let's strike the word "regular" from my
  

23   question and you would say yes?
  

24        A.   I would say yes.
  

25        Q.   Has that undermined your ability to administer
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 1   the Order, Order 30?
  

 2        A.   At this point in time I would say no.  At one
  

 3   time it did.
  

 4        Q.   Was that time prior to me having -- that we
  

 5   had a couple of hearings in the mid-2000 timeframe where
  

 6   we had some issues and we amended the orders?
  

 7        A.   That is correct.
  

 8        Q.   So since -- since Order 30 was amended, not
  

 9   once but twice, post-Federal Order Reform to address
  

10   some pooling issues, you have not experienced that same
  

11   issue?
  

12        A.   I'm going to say I would agree with that.  Not
  

13   being in the part of the office that looks at the budget
  

14   every -- every month, I -- they --
  

15        Q.   Leaving aside the impacts on the Market
  

16   Administrator's budget for a moment.
  

17        A.   It does -- it does have an impact on the
  

18   Market Administrator's budget.  We would -- we have gone
  

19   from over three billion pounds pooled this year to we
  

20   had I believe a month with under two billion pounds
  

21   pooled.  And you take a billion pounds off at three
  

22   cents a hundredweight, it's a fair amount of money.  But
  

23   it has not had a -- it has not created the problems that
  

24   it did prior to the current provisions we have in our
  

25   order.
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 1             MS. TAYLOR:  Your Honor, I just want the
  

 2   record to be clear that Mr. Schaefer is here to testify
  

 3   on the provisions as they're currently administered.
  

 4   There is a hearing record that dealt with the issue Mr.
  

 5   English has discussed, and they -- parties can make a
  

 6   decision on whether or not it solved -- you know, it
  

 7   solved that issue of milk not being pooled.
  

 8             MR. ENGLISH:  I don't believe that was the
  

 9   question, Your Honor.
  

10             MS. TAYLOR:  I don't want -- Mr. Schaefer is
  

11   not here to offer his opinion whether or not that
  

12   undermines things.  He's here to discuss provisions as
  

13   they're currently administered.
  

14             JUDGE CLIFTON:  I think this falls into that
  

15   category, Ms. Taylor.  All right.  But your concern is
  

16   noted, and it will be helpful to have that -- to take
  

17   into consideration.
  

18   BY MR. ENGLISH:
  

19        Q.   I -- I do want to clarify one thing because --
  

20   just so the record is clear.  You said it dropped from
  

21   three billion pounds to two billion pounds, and that
  

22   creates financial implication because of assessments.  A
  

23   billion pounds didn't just disappear, did it?
  

24        A.   It did not.
  

25        Q.   That would be eligible milk that wasn't
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 1   pooled, correct?
  

 2        A.   That is correct.
  

 3        Q.   Turning to 1030.7(h), which is the term pool
  

 4   plant shall not apply to the following plants, and 7, 7
  

 5   is provision --
  

 6             JUDGE CLIFTON:  Give me the numbers --
  

 7             MR. ENGLISH:  Okay.
  

 8             JUDGE CLIFTON:  -- just so I write it
  

 9   correctly.
  

10             MR. ENGLISH:  1030, so this is an Order 30
  

11   provision, to which the witness has testified to, and
  

12   it's Section 7, so 1030.7(h), and I'm looking at
  

13   paragraph 7 under (h), and I merely said for (h), this
  

14   is the term pool plant shall not apply to the following
  

15   plants.
  

16   BY MR. ENGLISH:
  

17        Q.   And paragraph (h)(7) reads "that portion of a
  

18   regulated plant designated as a nonpool plant that is
  

19   physically separate and operated separately from the
  

20   pool portion of each plant.  The definition of a portion
  

21   of a regulated plant as a nonpool plant must be
  

22   requested in advance and in writing by the handler and
  

23   must be approved by the Market Administrator."
  

24             You're familiar with that provision, correct?
  

25        A.   Yes.
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 1        Q.   Is that sometimes known as the split plant
  

 2   provision?
  

 3        A.   Yes.
  

 4        Q.   And you've -- split plant provision,
  

 5   S-P-L-I-T, split plant provision.  And it is sometimes
  

 6   known as a split plant provision because a plant
  

 7   literally can be both a pool plant and a nonpool plant
  

 8   at the same time, correct?
  

 9        A.   The physical -- the physical portions cannot
  

10   be the same, so you cannot have one intake being used --
  

11   one single intake being used for both at the same --
  

12   both.  You would have to split your intake in some
  

13   fashion, split the layout, basically lay out your plant
  

14   such that you can differentiate to our satisfaction that
  

15   one portion of that plant is dealing with your pool milk
  

16   and one portion is dealing with your other, we'll say
  

17   the other plant really.
  

18        Q.   Now, I'm not looking for confidential
  

19   information, but do you presently have plants utilizing
  

20   the (h)(7) provision?
  

21        A.   Yes, we do.
  

22        Q.   Thank you.  I have no further questions.
  

23             JUDGE CLIFTON:  Who will next question
  

24   Mr. Schaefer?
  

25   ///
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 1                       CROSS-EXAMINATION
  

 2   BY MR. VETNE:
  

 3        Q.   John Vetne for Hilmar Cheese Company.
  

 4             While it's fresh on my mind, Mr. English asked
  

 5   you questions about producers located in the marketing
  

 6   area that are not pooled on Order 30, and I think your
  

 7   discussion revolved around producers whose milk was
  

 8   removed from the pool, not included on the pool report.
  

 9   Is that -- am I correct?
  

10        A.   That is correct.
  

11        Q.   There are additionally -- there is
  

12   additionally milk produced within the geography of the
  

13   Order 30 marketing area that is not pooled within Order
  

14   30 but instead pooled by handlers marketing milk to
  

15   other markets such as the Mid East, the Central
  

16   Marketing Area, perhaps elsewhere; is that correct?
  

17        A.   That is correct.
  

18        Q.   And -- and the milk of those producers like
  

19   the milk of producers whose production is pooled within
  

20   Order 30 might be voluntarily associated with the pool
  

21   or disassociated with the pool in a manner similar to,
  

22   maybe not identical to Order 30?
  

23        A.   Not knowing the provisions, being as familiar
  

24   with the provisions in the other orders, I could not say
  

25   for sure.
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 1        Q.   Okay.  You're familiar with the publication
  

 2   called Federal Milk Order Market Statistics?
  

 3        A.   Yes.
  

 4        Q.   And -- and that has published -- reports
  

 5   producer milk, among other things, by market, and
  

 6   frequently there's a footnote in one or more markets
  

 7   alerting the reader to this volume may reflect some milk
  

 8   that was disassociated for economic reasons or price
  

 9   relationship reasons.  Are you familiar with that report
  

10   and that footnote?
  

11        A.   Yes.
  

12        Q.   I wanted to go back to -- initially to a
  

13   discussion of Section 92, which is -- 9(c), rather,
  

14   which is a common provision in the marketing orders.
  

15   You discussed that on page ten of the rough draft
  

16   testimony and you discussed it in dialogue with people
  

17   that questioned you before.
  

18             One of the things that you highlighted there
  

19   is that milk marketed by a cooperative association may
  

20   by agreement be included on the -- the report as pool
  

21   milk on the report of a handler-operated pool plant.
  

22   That's -- that was the essence of your -- the thing you
  

23   highlighted on page ten.
  

24        A.   Okay.
  

25        Q.   What I'm not sure we're gotten into here is
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 1   actually the default pooling provision in Section 9(c),
  

 2   which -- in which a plant operator is not the pooling
  

 3   handler at all.  Do you understand where I'm going?  The
  

 4   handler -- the conventional handler of a 9 -- the
  

 5   conventional pooling of a 9(c) handler is that the
  

 6   cooperative is the handler, pools the milk of member
  

 7   producers in its pool report, and accounts to the Market
  

 8   Administrator for the classified value of all uses
  

 9   in that pool report; isn't that correct?
  

10        A.   If a handler -- if a 9(c) handler delivers
  

11   milk to a nonpool plant, that would be correct.
  

12        Q.   Okay.  Right.
  

13        A.   But at least in Order 30, I am not familiar
  

14   with any instances where a 9(c) handler delivering --
  

15   delivering milk to a pool plant is the handler on that
  

16   milk; the receiving handler would be.
  

17        Q.   Oh, okay.  Section 9(c) refers to agreement
  

18   between the cooperative association and the handler,
  

19   that the -- the plant operator, that the plant operator
  

20   will pool the milk.  So in Chicago, the custom is that
  

21   there are such agreements in all cases?
  

22        A.   I would say since I've never seen a -- a 9(c)
  

23   shipment to a handler -- to a pool plant where the
  

24   handler of the pool plant did not -- was not the --
  

25   settling with the pool on that milk, I would -- well,
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 1   I'm not going to go there I guess.
  

 2        Q.   Okay.
  

 3        A.   I haven't seen it, I know what you're asking
  

 4   there, but I have not seen it in our market, so I -- I
  

 5   think I'll just leave it at that.
  

 6        Q.   Okay.  And it's not customary in -- it's not
  

 7   customary in your market, then, for a 9(c) cooperative
  

 8   to include in its report of receipts and utilization in
  

 9   its accounting to the pool shipments to a pool
  

10   distributing plant customer?
  

11        A.   The 9(c) report in Order 30 covers both pool
  

12   plant movements and nonpool plant movements.  Prior to
  

13   Order Reform, there was a -- what was called a 9(b)
  

14   report as well as the 9(c) report, and the 9(c) report
  

15   covered cooperative movements to pool plants, and the
  

16   9(b) report covered cooperative movements to nonpool
  

17   plants.  That was all merged into one category at order
  

18   reform, so the 9(c) report can cover both movements to a
  

19   pool plant as well as movements to a nonpool plant.
  

20             In the movements to a pool plant, the handler
  

21   at the receiving plant becomes -- the handler of the
  

22   receiving plants becomes the handler on that milk.  When
  

23   the milk goes to a nonpool plant, the cooperative
  

24   remains the handler on that report and settles with the
  

25   pool on that.
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 1        Q.   All right.  Refresh my memory.  The -- the
  

 2   current Order 30 does not have a separate Section 7
  

 3   whatever, C-D-E-F, provision for plant operated by a
  

 4   cooperative association.  Did it have one before Federal
  

 5   Order Reform?
  

 6        A.   Order 30 did not.  I don't recall Order 68 did
  

 7   either.
  

 8        Q.   But you know -- you know what I'm referring
  

 9   to?
  

10        A.   Yes.
  

11        Q.   Okay.  The -- the provisions in aggregate in
  

12   Section 7 and Section 13, primarily, state requirements
  

13   of performance that determine which producers and what
  

14   volume of producer milk gets pooled; is that a correct
  

15   statement?
  

16        A.   Which -- it would really -- it sets the
  

17   criteria for handlers and producers, the -- it sets the
  

18   criteria requirements that they need to meet to be part
  

19   of the Order 30 pool.
  

20        Q.   That's true.  And you referred to them as
  

21   pooling requirements, but they're also referred to as
  

22   performance requirements?
  

23        A.   Correct.
  

24        Q.   And the purpose for which is determining what
  

25   milk gets pooled, what dairy farmers and what volume of
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 1   milk produced by dairy farms gets pooled in Order 30?
  

 2        A.   If they do not meet the requirements that are
  

 3   in the regula -- in the provisions of the order, they
  

 4   would not be able to be pooled on Order 30.
  

 5        Q.   Okay.  We use the term "they," and sometimes
  

 6   we've used the term "him" or "his."  The -- in most of
  

 7   these provisions the decision-maker whose decisions
  

 8   allow a farmer or a dairy farmer's milk production to be
  

 9   pooled, that decision-maker is a plant operator or a
  

10   cooperative association?
  

11        A.   That is correct.
  

12        Q.   The farmer has -- has the ability perhaps to
  

13   look at a list of plants or list of handlers that are
  

14   pooled to make a decision to market milk to one of those
  

15   handlers and expect to be pooled, but does a farmer
  

16   beyond that have an active decision-making role in
  

17   whether or not his or her milk will be pooled?
  

18        A.   Most farm -- for most farmers, the decision is
  

19   made by the pooling handler.
  

20        Q.   Okay.  And that pooling handler, to go back,
  

21   would be a distributing -- a handler that operates a
  

22   distributing plant under Section 7(a)?
  

23        A.   Or (b).
  

24        Q.   Or (b).  Or -- and/or operating a supply plant
  

25   or a cooperative association qualified to market and
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 1   divert milk?
  

 2        A.   Correct.
  

 3        Q.   There are for plant operators performance
  

 4   requirements in Section 7 that allow the pooling of
  

 5   milk, and for cooperative associations there's nothing
  

 6   in Section 7, but there is a cooperate performance
  

 7   requirement in Section 13 on diversions requiring
  

 8   certain percentage, I think 10 percent in your market,
  

 9   to be marketed to distributing plants or kind of
  

10   distributing plants; is that correct?
  

11        A.   That's correct.
  

12        Q.   And the converse of that, 90 percent can be
  

13   marketed elsewhere including diversions?
  

14        A.   Correct.
  

15        Q.   Okay.  And diversion for purposes of milk
  

16   speak simply means milk that is sold by the diverting
  

17   handler to somebody other than a pool plant?
  

18        A.   Not -- not necessarily.  Because the milk that
  

19   a cooperative picks up at the farm and delivers to a
  

20   pool plant is often termed a diversion.
  

21        Q.   Diverted from?
  

22        A.   The -- basically it's just referred to as a
  

23   diversion, I didn't say what it was diverted from, but
  

24   just that.
  

25        Q.   Okay.  So it was -- it's picked up in the bulk
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 1   tank a farmer's assembled and delivered to a pool
  

 2   distributing plant, correct?
  

 3        A.   Correct.
  

 4        Q.   And that helps the cooperative qualify under
  

 5   the Section 13(d) cooperative perform requirement,
  

 6   correct?
  

 7        A.   Correct.
  

 8        Q.   And then other milk is picked up by 9(c)
  

 9   cooperatives, assembled in bulk, and maybe sent to a
  

10   nonpool manufacturing plant, and that's called a
  

11   diversion?
  

12        A.   Correct.
  

13        Q.   Okay.  And that is limited in terms of
  

14   percentage of total volume to 90 percent?
  

15        A.   Correct.
  

16        Q.   Okay.  Milk -- milk of a Section 7 supply
  

17   plant may also be picked up by trucks from bulk tanks
  

18   and shipped directly to distributing plants to qualify,
  

19   correct?
  

20        A.   Correct.
  

21        Q.   Do you call that a diversion, too?
  

22        A.   Yes.
  

23        Q.   Okay.  So it's a qualifying diversion?
  

24        A.   You could phrase it that way because they can
  

25   use that for qualification to meet their 10 percent
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 1   shipping requirements.
  

 2        Q.   So the 10 percent shipping requirement is a
  

 3   different form of transaction?
  

 4        A.   No, all they have to do is a supply plant has
  

 5   to ship 10 percent of its receipts to a distributing
  

 6   plant, and there's a few other types of plants listed in
  

 7   the regulation, it's basically to a distributing plant.
  

 8   That milk can either go directly from the farm to the
  

 9   distributing plant or it can go from the supply plant to
  

10   the distributing plant, either one would meet the --
  

11   help go to meet the 10 percent total.
  

12        Q.   And -- and the -- I'm losing --
  

13             JUDGE CLIFTON:  Yeah, you may have lost a
  

14   battery.  Let's take a break.  I think we've been
  

15   sitting a long time.  Please be back and ready to go at
  

16   4:20.
  

17             (Whereupon a break was taken.)
  

18             JUDGE CLIFTON:  All right.  We're back on
  

19   record now at 4:21.
  

20             Mr. Vetne, you may resume your questioning of
  

21   Mr. Schaefer.
  

22   BY MR. VETNE:
  

23        Q.   Okay.  Mr. Schaefer, before our break we were
  

24   talking about performance requirements under Section 13
  

25   and Section 7.  The performance requirement for a
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 1   Section 7 pool supply plant, as I understand your order,
  

 2   is essentially the same as the performance requirement
  

 3   for a cooperative 9(c) handler under Section 13(d)(2),
  

 4   both pooling entities must ship 10 percent of their
  

 5   milk, total milk supply receipts to qualifying
  

 6   distributing plants.
  

 7        A.   That is correct.
  

 8        Q.   And both entities may meet those performance
  

 9   requirements by taking milk directly from farms to their
  

10   distributing plant customer?
  

11        A.   That is correct.
  

12        Q.   And in so doing, rather than doing it by
  

13   transfer, efficiency is achieved, correct?
  

14        A.   That -- that is why most of them do it, I
  

15   believe.
  

16        Q.   Okay.  The one -- one small difference is that
  

17   pool supply plant operators may not qualify milk to
  

18   producers located outside of the geography of the Upper
  

19   Midwest and some contiguous states directly from the
  

20   farm and qualify.
  

21        A.   Do you want to run that by again, John?
  

22        Q.   Yes, I do.  I want to.
  

23             "The operator of a supply plant located within
  

24   the states of Illinois" -- I'm reading from Section
  

25   7(c)(2), "supply plant located within states of
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 1   Illinois, Iowa, Minnesota, North Dakota, South Dakota,
  

 2   Wisconsin and the Upper Peninsula may include qualifying
  

 3   shipments directly from farms or from 9(c) handlers to
  

 4   distributing plants.  Handler, however, may not use
  

 5   shipments pursuant to 9(c) order, Section 13, to qualify
  

 6   plants outside the marketing area."
  

 7        A.   Basically what that's saying is they -- they
  

 8   can't use those kind of shipments to qualify a plant.
  

 9   It's not the producer.
  

10        Q.   Producer can be located outside?
  

11        A.   The producer can be located outside.
  

12        Q.   All right.  So that -- that is equally true
  

13   for supply plant operators that meet the location
  

14   requirement and cooperative associations wherever
  

15   they're located?
  

16        A.   Correct.
  

17        Q.   Let me go back to a discussion a little bit
  

18   earlier on diversion.  I want to make sure that every
  

19   meaning of diversion is understood by me on this record
  

20   because the same word is used in proposal marketing
  

21   orders for California.  You and I use "diversion" to
  

22   refer to a transaction of pool milk to a nonpool plant,
  

23   correct?
  

24        A.   Correct.
  

25        Q.   Okay.  And the predominant volume is to
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 1   nonpool manufacturing plants, correct?
  

 2        A.   Correct.
  

 3        Q.   And in addition, you used "diversion" -- I
  

 4   don't know if it was new to me or I just don't
  

 5   remember -- to refer to a transaction of milk sold by a
  

 6   cooperative association from its member supply to a pool
  

 7   distributing plant?
  

 8        A.   Correct.
  

 9        Q.   And you would not use that same term
  

10   "diversion" to refer to a transaction from the pool
  

11   supply plant operator from farms to its distributing
  

12   plant customers?
  

13        A.   Actually we also use it for that.
  

14        Q.   Okay.  Okay.  This does not get less confusing
  

15   as we go along, which is why we're here.
  

16             In response to questions by Mr. English, you
  

17   spoke of the ability of a pool supply or plant operator
  

18   for economic reasons to take the plant off the pool in
  

19   one month and qualify again on another month.  Do you
  

20   recall that discussion?
  

21        A.   Yes, I do.
  

22        Q.   In Order 30, many supply plant operators
  

23   qualify their plants in aggregate with other supply
  

24   plants in a supply plant unit, correct?
  

25        A.   That is correct.  Actually, let me make a
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 1   little correction there.  It's a system, and there's a
  

 2   distributing plant unit.
  

 3        Q.   Okay.
  

 4        A.   So we -- we -- when we did order reform, and
  

 5   this is just more for your information, they
  

 6   flip-flopped the terms.  So now we're a supply plant
  

 7   system and a distributing plant unit.
  

 8        Q.   Okay.  Used to be supply plant unit and
  

 9   distributing plant something else.  Okay.
  

10             So -- but, nevertheless, supply plants may
  

11   join together in the aggregate, and you call it a
  

12   system, and their performance is based on the aggregate
  

13   system, correct?
  

14        A.   Correct.
  

15        Q.   And those supply plants must make a decision
  

16   once a year and stick to it for the year; is that
  

17   correct?
  

18        A.   That is correct.
  

19        Q.   What portion of supply plant milk in Order 30
  

20   is part of a system?
  

21        A.   Currently we only have one supply plant system
  

22   on Order 30, and so the vast majority of the supply
  

23   plants are part of that system.
  

24        Q.   The vast majority of plants, the vast majority
  

25   of milk pooled by such plants?
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 1        A.   That is correct.
  

 2        Q.   And those plants may not on a month-to-month
  

 3   basis without breaking the system rules simply
  

 4   disassociate with the pool?
  

 5        A.   They could drop out of the system if they'd
  

 6   like, and then -- drop and then become a nonpool plant
  

 7   and come and go monthly as -- if they'd like to do that,
  

 8   but they cannot go back into the system.  So from the
  

 9   respect of participation in the system to a standalone
  

10   supply plant, there is some considerations that a plant
  

11   operator would have to weigh.
  

12        Q.   Okay.  And there are commitments of the plants
  

13   within a system to each other?
  

14        A.   They have to stay in the system, but once they
  

15   drop out, they're out for the --
  

16        Q.   And --
  

17        A.   -- rest of the year.
  

18        Q.   Okay.  And as long as they're in the system,
  

19   whether there's a price incentive or not to disassociate
  

20   with the pool, some milk, in order to have the plant
  

21   stay in the pool, some milk still has to be associated
  

22   with that plant in pool?
  

23        A.   Correct.
  

24        Q.   Other than -- other than having a plant of
  

25   some kind in Section 7 for a supply plant operator, are
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 1   there any practical differences in performance between
  

 2   supply plant pooling entities and 9(c) cooperative
  

 3   pooling entities in Section 13(d)?
  

 4        A.   As far as qualification and so forth, I can't
  

 5   think of any.  The bigger difference would be -- the big
  

 6   difference really is how that milk is handled with
  

 7   regards to who settles for the pool, on the -- on the
  

 8   pool.
  

 9        Q.   Okay.  And so the difference is -- is having a
  

10   plant, what kind of physical structure, minimum physical
  

11   structure would qualify as a plant?  Would a -- simply
  

12   having a reload facility that's used once in a while
  

13   qualify as a plant?
  

14        A.   A reload would not be considered a plant.  It
  

15   has to meet the plant definition, and a reload is not
  

16   considered a plant.
  

17             In addition, a supply plant on Order 30 must
  

18   wet the tank every month, so you must bring milk in, and
  

19   we consider wet the tank a load of milk, every month
  

20   into the pool plant, so it has to be functioning.
  

21        Q.   So -- so the primary difference is the one of
  

22   the physical structure and pool supply plant operator
  

23   must have physical structure that can receive and store
  

24   at least one load of milk a month?
  

25        A.   Correct.
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 1        Q.   Okay.  I just want to make -- ask a question
  

 2   from page 4 of your rough draft testimony.  To make sure
  

 3   that context is kind of clear, are you looking at the
  

 4   difference between a distributing plant and supply plant
  

 5   in the first full paragraph, "Supply plant receives milk
  

 6   from dairy farmers and ships bulk milk to distributing
  

 7   plants."  Do you see that?
  

 8        A.   Yes.
  

 9        Q.   On page 4.  And in that description, you did
  

10   not mean by "ships bulk milk to distributing plants" to
  

11   exclude shipments from farms to distributing plants?
  

12        A.   That is correct, I did not differentiate.
  

13        Q.   Could be from the farm, could be from
  

14   transfer -- transfer from the plant?
  

15        A.   That is correct.
  

16        Q.   I don't think I have any more at this point.
  

17             JUDGE CLIFTON:  Mr. Vetne --
  

18             THE WITNESS:  Thank you.
  

19             JUDGE CLIFTON:  -- help me with the
  

20   transcript.  In your most recent discussion when you
  

21   mentioned both Section 7 and you mentioned Section
  

22   13(d), which subsection of Section 7 did you reference?
  

23   It sounded to me like 7(4)(a), which I don't think is
  

24   what I should have written down.
  

25             MS. VULIN:  No, it would be subsection 7(c),
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 1   subpart (4), subpart (a), which I think is the -- the
  

 2   section that refers to the kind of distributing plants
  

 3   to which shipments must be made in order to qualify it
  

 4   as a supply plant or by cross-reference a cooperative
  

 5   under Section 13(d).
  

 6             JUDGE CLIFTON:  So if I had written down
  

 7   7(c)(4)(a) I'd have it?
  

 8             MR. VETNE:  Let's see.  7(c) -- okay.
  

 9             THE WITNESS:  If you -- I think, John, if
  

10   you're --
  

11             MR. VETNE:  7 -- yeah.
  

12             THE WITNESS:  Go ahead.
  

13             MR. VETNE:  7(c)(1) and then little i is the
  

14   one that refers to the kinds of distributing plants to
  

15   which supply plants must make shipments in order to
  

16   qualify under the 10 percent requirement.  And that
  

17   subsection in Section 7(c) is cross-referenced as a
  

18   requirement of cooperative associations in Section 13 --
  

19   make sure I get it right -- Section 13(d)(3) -- no,
  

20   13(d)(2), provided not less than 10 percent of such
  

21   receipts are delivered to plants described in Section
  

22   1030.7(c)(1) little i.  So it's the same -- the same
  

23   performance reference both for supply plants and
  

24   cooperative associations.
  

25             JUDGE CLIFTON:  Thank you.
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 1             MR. VETNE:  And I'm -- yeah, I may have been,
  

 2   like, trying to speak from memory like I actually
  

 3   memorized these things and gotten them wrong, but those
  

 4   are the two correct references because I have them in
  

 5   front of me.
  

 6             JUDGE CLIFTON:  Thank you.  That's very
  

 7   helpful.
  

 8             Who else has questions for Mr. Schaefer?  And
  

 9   what time is it?  Okay, it's 4:37.  We have a little
  

10   more time.
  

11                       CROSS-EXAMINATION
  

12   BY MR. SMITH:
  

13        Q.   Dan Smith.
  

14             Good afternoon, Mr. Schaefer.
  

15        A.   Good afternoon.
  

16        Q.   Just a few brief questions about pooling.
  

17   The -- with regard to the pooling requirements in Order
  

18   30, on what basis were the percentages for each plant,
  

19   the -- the threshold requirements, were they established
  

20   in the 2000 order reform?
  

21        A.   Yes, they were.
  

22        Q.   And on what basis were those, the amounts set?
  

23        A.   For the supply plants, we looked at the
  

24   anticipated volume of milk that would be pooled under
  

25   the new order, and we looked at what the utilization
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 1   would be on the order based on estimates from the old
  

 2   Order 68 and old Order 30 data.  And at that time, in
  

 3   Order 30, some of our distributing plants had some of
  

 4   their own producer milk, and so we looked at that
  

 5   consideration.  And then we looked at the -- basically
  

 6   demand, what we thought the demand for fluid milk would
  

 7   be in each of the -- you know, in 68 and in 30, so the
  

 8   combined orders, and based that shipping percentage on
  

 9   that that would be a reasonable number to supply the
  

10   Class I market.
  

11        Q.   So that the -- the amounts are calibrated to
  

12   the utilization in that particular --
  

13        A.   What we estimated the utilization to be at the
  

14   time we did it, and obviously at -- not obviously, but
  

15   at that point in time, the utilization we anticipated to
  

16   be somewhat higher, but there was a fair amount of milk
  

17   that was pooled by some of the distributing plants
  

18   themselves, and so that milk we backed off because we
  

19   anticipated that that milk would continue to be pooled
  

20   by those handlers, and so there was no sense on making
  

21   supply plants ship milk that distributing plants already
  

22   had.
  

23        Q.   Very good.  Thank you.
  

24             JUDGE CLIFTON:  Other questions for Mr.
  

25   Schaefer?
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 1                       CROSS-EXAMINATION
  

 2   BY MR. BESHORE:
  

 3        Q.   Marvin Beshore.
  

 4             Henry, I want to go to page 4 of the draft --
  

 5   rough draft --
  

 6        A.   Okay.
  

 7        Q.   -- transcript.  The paragraph, first full
  

 8   paragraph at the top, which Mr. Vetne just asked you
  

 9   about, and in particular, the language about supply
  

10   plants at lines 10 to 12 that he also asked you a
  

11   question about.  And I want to ask -- I want to go into
  

12   this in this con -- in the context of the concerns I
  

13   expressed and the objections I made to Ms. Vulin's
  

14   questions at times, and that is that generalized
  

15   statements about order operations may be absolutely
  

16   correct in a general sense, but unless taken to
  

17   particular circumstances and -- and applied and -- and
  

18   inquired into, they can be quite misleading also, so --
  

19             JUDGE CLIFTON:  Comma, is that correct?
  

20   BY MR. BESHORE:
  

21        Q.   Is that correct?  Or do you agree with that?
  

22   Well, that's the premise to the question, actually.
  

23        A.   I would not disagree that a general statement
  

24   would not apply to all orders.
  

25        Q.   So on lines 10 to 12 you said, this is the
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 1   last clause in the sentences, distinguishing between
  

 2   distributing plants and supply plants, "while a supply
  

 3   plant receives milk from dairy farmers and ships bulk
  

 4   milk to distributing plants."  A supply plant receives
  

 5   milk from dairy farmers and ships bulk milk to
  

 6   distributing plants.  Okay?
  

 7        A.   Okay.
  

 8        Q.   Now, that's a general proposition that
  

 9   probably many people would agree with generally, but in
  

10   Order 30, just on a monthly basis in a system of plants,
  

11   such as you identified with Mr. Vetne, many of those
  

12   plants do not ship any milk to distributing plants,
  

13   correct?
  

14        A.   I would not disagree with that.
  

15        Q.   Okay.  Because they've got proxy within the
  

16   system that covers their requirements in essence?
  

17        A.   That's correct.
  

18        Q.   Okay.  And some years ago in Order 68, there
  

19   was a provision that defined requirements from supply
  

20   plants, it's not there any more, in which a species of
  

21   supply plants had absolutely no requirement to ship any
  

22   particular volume at any particular time as a general
  

23   matter?
  

24        A.   I believe that's correct.
  

25        Q.   Now, that's not in the order now, but that was
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 1   in --
  

 2        A.   No, it's not in the order now.  I believe
  

 3   there was a call -- I can't remember what the name was,
  

 4   what the category was, but I believe they -- those
  

 5   supply plants did not have to ship unless the Market
  

 6   Administrator felt that there was a need for additional
  

 7   milk in the market that could be shipped, and those
  

 8   plants were then called on to ship that milk.
  

 9        Q.   Right.  But with respect to those -- the order
  

10   at that time and the regulation at that time and those
  

11   supply plants, the general statement that a supply plant
  

12   receives milk from dairy farmers and ships bulk milk to
  

13   distributing plants didn't really apply, correct?
  

14   Doesn't really apply.
  

15        A.   In that specific type of circumstances I
  

16   would -- I would agree with you.
  

17        Q.   Okay.  And so there could be other
  

18   circumstances -- other particular definitions -- well,
  

19   let me back up with that.
  

20             Before the hearings that you referred to in
  

21   testimony with Mr. -- questions from Mr. English, okay,
  

22   in post-reform in 2002 or 2003 or 2000 -- in that period
  

23   of time, before the hearings which amended Order 30 to
  

24   address what was -- address depool -- opportunistic
  

25   depooling of milk, okay.  Before that, there were no
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 1   provisions in any order that restricted the volume or
  

 2   percentage of milk that could be repooled -- pooled one
  

 3   month to the next by handlers, correct?
  

 4        A.   Order 30 did not have any restrictions --
  

 5        Q.   Okay.
  

 6        A.   -- but I believe some other orders did.
  

 7        Q.   Some of the other orders were amended prior to
  

 8   Order 30 in that same cycle?
  

 9        A.   I think -- I believe that -- and I'd have to
  

10   be corrected on this, I believe Order 1 had a dairy
  

11   farmer fluid market provision that restricted repooling.
  

12        Q.   But not on a -- not on a percentage volume?
  

13        A.   Not on a percentage volume, but they had some
  

14   restrictions that restricted the -- the ability to
  

15   repool.
  

16        Q.   Okay.  But my -- I guess my point is prior to
  

17   those provisions being crafted by the hearing process,
  

18   that language did not appear, the percentage repooling
  

19   language didn't appear anywhere in the system, correct?
  

20        A.   I believe that's correct.
  

21        Q.   But it does now because there was a hearing
  

22   which -- at which marketing conditions were developed,
  

23   were approved or expanded upon or discussed and which --
  

24   upon which year-end record, the Secretary determined
  

25   that new provisions needed to be crafted relating to
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 1   repooling to meet the marketing conditions?
  

 2        A.   That's correct.
  

 3        Q.   Okay.  And that's the process that defines the
  

 4   particular pooling provisions in every order in the
  

 5   Federal Order System, the hearing record, marketing
  

 6   conditions in the order, and the regulation which
  

 7   evolved?
  

 8        A.   That's correct.
  

 9        Q.   And that applies to depooling or repooling
  

10   or -- and all of the concepts regarding who's a supply
  

11   plant, who's a producer, all the boundaries of the order
  

12   to use that word, that you've discussed in generalities
  

13   here in your testimony?
  

14        A.   The fact that it was decided at a -- at a
  

15   Federal Order Hearing, and yes, that is correct.
  

16        Q.   There's a hearing record based on the
  

17   marketing conditions in that order or orders, and then
  

18   the regulations -- whether there were any such
  

19   regulations before in the system, those particular
  

20   regulations are evolved out of that particular hearing?
  

21        A.   That is correct.
  

22        Q.   By the way, another one that's recently --
  

23   recently came up that was new to the system at the time
  

24   related to how you could use out out-of-area milk to --
  

25   how you could -- yeah, what out-of-area milk you could
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 1   relate to a supply plant to pool in -- in a distant
  

 2   order, such as Order 30 -- Order 33, you know what I'm
  

 3   talking about?
  

 4        A.   Correct.
  

 5        Q.   Okay.  Those provisions didn't exist in the
  

 6   system until that area, correct?
  

 7        A.   Correct.
  

 8        Q.   Okay.  So we can't always -- whether a --
  

 9   whether a provision is in the system doesn't necessarily
  

10   tell you anything about whether it ought to be in any
  

11   particular marketing situation given conditions in
  

12   another order, fair?
  

13        A.   That's fair.
  

14        Q.   Okay.  Do you have the --
  

15             JUDGE CLIFTON:  Could you just clarify?
  

16   Out-of-area was so fast it almost sounded like a
  

17   particular brand of milk, but --
  

18             MR. BESHORE:  There are no caps there.  Out of
  

19   area, three -- three words, sometimes hyphenated in that
  

20   context or that usage.
  

21   BY MR. BESHORE:
  

22        Q.   The sections relating to classification,
  

23   treatment of transfers for fortification, have you been
  

24   able to identify that?
  

25        A.   We have.  There apparently is two.
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 1        Q.   Tell us about them.  Tell me about them.
  

 2             Okay.  One is 1000.40(d).  (d)(3).
  

 3             JUDGE CLIFTON:  Now, I'm writing down -- on
  

 4   1000, I'm writing 1 and then three zeros and then point
  

 5   40, parentheses, small d, close parentheses?
  

 6             THE WITNESS:  Yes, 1000.40, and then a small
  

 7   (d) with parentheses, and then a small (3) with
  

 8   parentheses.
  

 9             JUDGE CLIFTON:  Thank you.
  

10             THE WITNESS:  And this is in the
  

11   classification section where we're -- classes of
  

12   utilization where it tells what particular products are
  

13   in respective classes.  And this is under Class IV milk,
  

14   and it says, "In the skim milk equivalent of nonfat milk
  

15   solids used to modify a fluid milk product that has been
  

16   accounted for in Class I."  So that's part of that.
  

17             And the other --
  

18   BY MR. BESHORE:
  

19        Q.   Can you --
  

20        A.   Well, I'm going to read the two of them and
  

21   then I'll kind of --
  

22        Q.   Thank you.
  

23        A.   -- hopefully will be --
  

24        Q.   Sorry I interrupted.
  

25        A.   -- able to give a full explanation of that.
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 1        Q.   Go ahead.
  

 2        A.   And the one is in 15, 1000.15, which is a
  

 3   fluid milk product definition, and it's in (b)(2) and it
  

 4   talks about "The quantity of skim milk equivalent in any
  

 5   modified product specified in paragraph (a) of this
  

 6   section that is greater than an equal volume of a
  

 7   unmodified product of the same nature and butterfat
  

 8   content."  And that (b)(2) or (b) is telling us the term
  

 9   fluid milk product shall not include.
  

10             And I -- I think a little bit what we're
  

11   getting at is -- and this applies to both nonfat dry
  

12   milk and condensed milk used for fortification in Order
  

13   30, that on the receipt side we bring the product in at
  

14   milk equivalent, and on the utilization side, the
  

15   portion that was used in fortification is in Class I,
  

16   and the reminder is -- in the volume increase in Class
  

17   I, and the reminder is in Class IV.  And the -- what we
  

18   do is take that volume increase and price that at the
  

19   difference between Class I and Class IV.  So that's how
  

20   it's handled in -- in that allocation of pricing
  

21   portion.
  

22             Now that may be a little farther than where
  

23   you wanted to go, but that's the --
  

24        Q.   No, that's -- that's fine.
  

25             So the result of that, then, is factored into
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 1   the handler's value of milk as calculated under Section
  

 2   60?  Is it 60?
  

 3        A.   I believe that's correct.
  

 4        Q.   So if we go back to what you described there,
  

 5   I think you said, correct me if I'm wrong -- and by the
  

 6   way, these are uniform -- these are in -- these are Part
  

 7   1000 provisions, correct?
  

 8        A.   Yes.
  

 9        Q.   Which apply to Order 30 but because Part 1000
  

10   is in all of the orders, they apply in all the orders in
  

11   the same fashion, correct?
  

12        A.   Let's see here.  Yes.  I just wanted to make
  

13   sure they were in the 1000.
  

14        Q.   Yes, thank you.
  

15             So when -- if condensed milk comes into a
  

16   distributing plant and is used to fortify fluid milk
  

17   products, the additional volume that it contributes
  

18   to -- the total volume of Class I products going out of
  

19   that plant is priced at Class I, correct?
  

20        A.   Correct.
  

21        Q.   Including any incremental volume which the
  

22   fortification using the condensed solids added?
  

23        A.   The additional volume -- let me back up.
  

24             All of the Class I would be basically Class I.
  

25   The additional volume that occurred because of the
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 1   fortification would have a difference between Class I
  

 2   and IV on it.
  

 3        Q.   How are the solids priced?
  

 4        A.   Well, in Class -- the solids meaning the
  

 5   condensed that wasn't --
  

 6        Q.   Well, the condensed that -- okay.  The
  

 7   condensed that's not -- what -- yeah, all the condensed?
  

 8        A.   Yeah, basically -- basically it -- it's --
  

 9   it's kind of a -- a -- it comes in at -- and I don't
  

10   remember all the -- the nitty-gritty gore there, but it
  

11   comes in at X, and you use some of it, you use it to
  

12   increase the volume over here, and then that's accounted
  

13   for in Class I, but everything else that's not accounted
  

14   for over here in this volume increase goes down to Class
  

15   IV in the utilization side, and so when you do the
  

16   allocation, you basically wipe that out so there is
  

17   nothing on the Class IV, but you have a volume increase
  

18   which we charge the difference between Class I and Class
  

19   IV on.
  

20        Q.   Okay.  So -- I'll leave it at that.  Thank
  

21   you.
  

22             JUDGE CLIFTON:  I do not have the citation,
  

23   but a federal judge in reviewing material such as this
  

24   commented, "It is rocket science," talking about milk
  

25   marketing.
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 1             Let's see how we're doing on time.  We have to
  

 2   stop.  So we have five minutes to 5:00.
  

 3             Mr. Schaefer, do you intend to be here
  

 4   tomorrow?
  

 5             THE WITNESS:  Yes, I do.
  

 6             JUDGE CLIFTON:  Very good.
  

 7             So we still have USDA witnesses and their
  

 8   testimony.  Then the next order of business would be to
  

 9   talk about Mr. English's extra issue.  And then opening
  

10   statements.  And intermixed in all that, any dairy
  

11   farmers that might come.  And any other preliminary
  

12   matters that we need to discuss.
  

13             Tomorrow is Friday.  You're welcome to come
  

14   casual, and we will go until 5:00, we'll go until 5:00
  

15   every Friday.
  

16             All right.  Is there anything else before we
  

17   adjourn for today?
  

18             All right.  There is nothing else.  See you
  

19   all at -- you're welcome to come in at 8:00 in the
  

20   morning, as early as 8:00, but we'll go on record at
  

21   9:00.  And now recess at 4:57.
  

22             (Whereupon the proceedings recessed
  

23             at 4:57 p.m.)
  

24
  

25
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 1            UNITED STATES DEPARTMENT OF AGRICULTURE
  

 2              BEFORE THE SECRETARY OF AGRICULTURE
  

 3                           _________
  

 4   In re:                     )    [AO]
                              )    Docket No. 15-0071

 5                              )
        Milk in California    )

 6   ___________________________)
  

 7
  

 8             BEFORE U.S. ADMINISTRATIVE LAW JUDGE
                       JILL S. CLIFTON

 9
  

10                  Friday, September 25, 2015
                           9:00 a.m.

11
  

12               Clovis Veterans Memorial District
                        808 4th Street

13                   Clovis, California  93613
  

14
  

15
  

16                  TRANSCRIPT OF PROCEEDINGS
  

17                           VOLUME 4
  

18
  

19
  

20
  

21
  

22
  

23
  

24   Reported by:
   Shelly A. Davis, CSR, RPR

25   Certificate No. 8947
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 1   APPEARANCES:
  

 2   U.S. DEPARTMENT OF      Office of the General Counsel
   AGRICULTURE:            BY:  BRIAN HILL, ESQ.

 3                                LAUREN BECKER, ESQ.
  

 4   U.S. DEPARTMENT OF      LAUREL MAY, Marketing Specialist
   AGRICULTURE:            ERIN TAYLOR, Marketing

 5                              Specialist
                           MEREDITH FRISIUS, Marketing

 6                              Specialist
                           DANA COALE, Deputy Administrator

 7                              USDA AMS Dairy Program
  

 8   CALIFORNIA DAIRIES,     Law Offices of Marvin Beshore
   INC., DAIRY FARMERS     BY:  MARVIN BESHORE, ESQ.

 9   OF AMERICA, INC.,       Hanson Bridgett, San Francisco
   LAND O'LAKES, INC.:     BY:  JOHN VLAHOS, ESQ.

10                                MEGAN OLIVER THOMPSON, ESQ.
  

11   DAIRY INSTITUTE OF      Davis Wright Tremaine
   CALIFORNIA:             BY:  CHIP ENGLISH, ESQ.

12                                ASHLEY VULIN, ESQ.
                           Knox Lemmon & Anapolsky, LLP

13                           BY:  JOHN M. LEMMON, ESQ.
  

14   LEPRINO FOODS:          SUE TAYLOR, Vice-President
                           Dairy Economics and Policy

15
   DEAN FOODS COMPANY:     GREG DRYER, Senior

16                           Vice-President Industry and
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 1             FRIDAY, SEPTEMBER 25, 2015, 9:00 A.M.
  

 2                      CLOVIS, CALIFORNIA
  

 3
  

 4                     P R O C E E D I N G S
  

 5
  

 6             JUDGE CLIFTON:  We're back on record.  It is
  

 7   September 25, 2015.  It's Friday.  We're in Clovis,
  

 8   California, in day four of the hearing regarding Milk in
  

 9   California.
  

10             The docket number is in brackets capital A
  

11   capital O, end of brackets, 15 hyphen 0071.
  

12             My name is Jill Clifton.  I'm the United
  

13   States Administrative Law Judge who is assigned to take
  

14   evidence at this hearing, that is to gather in the
  

15   testimony and the exhibits.
  

16             I'd like to ask at this point if there's
  

17   anyone here who expects to participate in the hearing
  

18   who is here for the first time?  Appears to be no one
  

19   new.
  

20             I am eager to invite dairy farmers to the
  

21   witness stand at any point that they might appear and
  

22   find it convenient, even though it may interrupt the
  

23   agenda we would otherwise be following for that day.
  

24             All right.  I still would like to have, as I
  

25   have done each -- each day participants come forward,
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 1   state their names for the record, and I think we're
  

 2   getting to know each other's names pretty well, but I
  

 3   don't quite have them all, and so I'd like us to
  

 4   continue that routine.
  

 5             I'd like to begin with those participating on
  

 6   behalf of the United States Department of Agriculture,
  

 7   and I am such an employee.  I'd like the others, please,
  

 8   to come forward to the podium and identify themselves.
  

 9             MS. WARREN:  Good morning.  Happy Friday.
  

10   Lorie Warren.  L-O-R-I-E.  W-A-R-R-E-N.  Chief of the
  

11   Market Information Branch for AMS Dairy.
  

12             MR. POLLOCK:  William Pollock.  W-I-L-L-I-A-M.
  

13   P-O-L-L-O-C-K.  Agricultural Economist for the Order 33,
  

14   Brunswich, Ohio, on detail for AMS.
  

15             MS. RAGHUNATHAN:  Uthra Raghunathan.
  

16   U-T-H-R-A.  R-A-G-H-U-N-A-T-H-A-N.  Agricultural
  

17   Economist for USDA Dairy Program.
  

18             MS. STEENECK:  Amanda Steeneck.
  

19   S-T-E-E-N-E-C-K.  Agricultural Economist for AMS Dairy
  

20   Programs.
  

21             MS. ELLIOTT:  Pamela Elliott.  P-A-M-E-L-A.
  

22   E-L-L-I-O-T-T.  Marketing Specialist, USDA AMS Dairy
  

23   Program.
  

24             MS. MAY:  Laurel May.  L-A-U-R-E-L.  M-A-Y.
  

25   Dairy Program Marketing Specialist and roadie.
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 1             JUDGE CLIFTON:  Ms. Taylor, could you help us
  

 2   out with what she said at the end?
  

 3             MS. TAYLOR:  As long as you don't ask me to
  

 4   spell it.  She said "roadie," like a groupie.
  

 5             MS. MAY:  It's the person who helps the band
  

 6   set up.
  

 7             MS. TAYLOR:  Yeah, she helps -- our set-up --
  

 8   guy.
  

 9             JUDGE CLIFTON:  Oh, that kind of roadie, like
  

10   the one that carries in all the heavy microphones.
  

11             MS. TAYLOR:  Exactly.
  

12             JUDGE CLIFTON:  Yeah.  Speakers.  So I think
  

13   you spell that R-O-A-D-I-E, roadie.
  

14             MS. TAYLOR:  I'll go with that.
  

15             JUDGE CLIFTON:  All right.
  

16             MS. TAYLOR:  Erin Taylor.  E-R-I-N.
  

17   T-A-Y-L-O-R.  Marketing Specialist with Dairy Programs.
  

18             MR. MYKRANTZ:  John Mykrantz, J-O-H-N,
  

19   M-Y-K-R-A-N-T-Z.  Agricultural Economist, Pacific
  

20   Northwest and Arizona Orders on detail with Dairy
  

21   Programs.
  

22             MS. SCHAEFER:  Henry Schaefer.  H-E-N-R-Y.
  

23   S-C-H-A-E-F-E-R.  Agricultural Marketing -- or
  

24   Agricultural Economist with the Upper Mid West Milk
  

25   Marketing Area, Federal Order 30, on detail to AMS Dairy
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 1   Programs.
  

 2             MR. CRYAN:  Good morning.  My name is Roger
  

 3   Cryan.  R-O-G-E-R.  C-R-Y-A-N.  I am a Supervisor
  

 4   Agricultural Economist with Dairy Program in Washington,
  

 5   and I'm here to support the presentation of data and the
  

 6   Economic Impact Analysis.  Thanks.
  

 7             MR. CARMAN:  Good morning.  Clifford Carman.
  

 8   I'm honoring your request, Your Honor, I took my coat
  

 9   off, and I don't have a tie.  C-A-R-M-A-N.  I'm an Ag --
  

10   Agricultural Marketing Specialist and currently employed
  

11   as Assistant to the Deputy Administrator for Dairy
  

12   Programs, Agricultural Marketing Service, USDA.
  

13             JUDGE CLIFTON:  The record should show that
  

14   Mr. Carman carried his sport coat over his arm, he's
  

15   ready to be more formal at any moment.
  

16             MS. COALE:  Good morning.  Dana, D-A-N-A.
  

17   Coale, C-O-A-L-E.  Deputy Administrator AMS Dairy
  

18   Program.
  

19             MS. BECKER:  Good morning.  Lauren Becker.
  

20   L-A-U-R-E-N.  B-E-C-K-E-R.  Office of the General
  

21   Counsel.
  

22             MR. HILL:  Good morning.  Brian Hill.
  

23   B-R-I-A-N.  H-I-L-L.  Attorney with the Office of the
  

24   General Counsel.
  

25             JUDGE CLIFTON:  And now we'll have groups of
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 1   proponents come forward.
  

 2             MR. BESHORE:  Marvin Beshore.  M-A-R-V-I-N.
  

 3   B-E-S-H-O-R-E.  Representing the proponents of Proposal
  

 4   1.
  

 5             MR. VLAHOS:  John Vlahos.  J-O-H-N.
  

 6   V-L-A-H-O-S.  Hanson Bridgett.  H-A-N-S-O-N.
  

 7   B-R-I-D-G-E-T-T.  Co-counsel representing the Co-ops,
  

 8   proponents of Proposal Number 1.
  

 9             MS. THOMPSON:  Good morning.  Megan Oliver
  

10   Thompson.  Megan is M-E-G-A-N.  Also an attorney with
  

11   Hanson Bridgett and representing the proponents of
  

12   Proposal Number 1.
  

13             MR. HOLLON:  Elvin Hollon.  E-L-V-I-N.
  

14   H-O-L-L-O-N.  Dairy Farmers of American.  One of the
  

15   proponents of Proposal 1.
  

16             MR. WEGNER:  Thomas Wegner.  T-H-O-M-A-S.
  

17   Wegner, W-E-G-N-E-R.  With Land O'Lakes.
  

18             MR. ENGLISH:  Good morning.  Chip English.
  

19   C-H-I-P.  E-N-G-L-I-S-H.  Attorney with Davis Wright
  

20   Tremaine for the Dairy Institute of California.
  

21             MS. VULIN:  Ashley Vulin.  A-S-H-L-E-Y.  Last
  

22   name is V, as in Victor, U-L-I-N.  Attorney for Davis
  

23   Wright Tremaine for Dairy Institute of California.
  

24             MR. SCHIEK:  Good morning.  William Schiek.
  

25   That's W-I-L-L-I-A-M.  Schiek is S-C-H-I-E-K.  Economist
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 1   with the Dairy Institute of California.
  

 2             MS. KALDOR:  Good morning.  Rachel Kaldor.
  

 3   R-A-C-H-E-L.  K-A-L-D-O-R.  Executive Director Dairy
  

 4   Institute of California.
  

 5             MS. TAYLOR:  Good morning.  Sue Taylor.
  

 6   Standard spelling.  Leprino Foods, L-E-P-R-I-N-O.
  

 7             MR. DEJONG:  James Dejong.  J-A-M-E-S.
  

 8   Dejong, D-E-J-O-N-G, Hilmar Cheese Company, and I'm the
  

 9   Economist and Policy Analyst.
  

10             MR. VETNE:  My name is John Vetne, V-E-T-N-E.
  

11   I'm appearing as a representative for Hilmar Cheese
  

12   Company.  Hilmar Cheese is the member of the Dairy
  

13   Institute and supports that proposal.  Previously
  

14   appearing but not here today is Alan Zolin.  Z-O-L-I-N.
  

15   Consultant to Hilmar Cheese.  Thank you.
  

16             MR. BLAUFUSS:  Good morning.  Rob Blaufuss.
  

17   B-L-A-U-F-U-S-S.  With Dean Foods Company.
  

18             MR. VU:  Good morning.  Bao Vu of the law firm
  

19   Stole Rives.  Appearing on behalf of the California
  

20   Producer Handler Association and Ponderosa Deli --
  

21   Dairy, excuse me.
  

22             JUDGE CLIFTON:  Deli; are you hungry?  Would
  

23   you spell both your names?
  

24             MR. VU:  Yes.  First is Bao, B, as in boy,
  

25   A-O.  Last Vu, V, as in Victor, U.  Thank you.
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 1             JUDGE CLIFTON:  Thank you.  All right.  Other
  

 2   participants who -- who may not have submitted a written
  

 3   proposal but nevertheless participate here actively.
  

 4             MR. SMITH:  Daniel Smith.  D-A-N-I-E-L.
  

 5   Smith, S-M-I-T-H.  Attorney from Vermont representing
  

 6   the Maine Dairy Industry Association, the Kentucky Dairy
  

 7   Development Council, the Georgia Milk Producers, Inc.,
  

 8   and the Tennessee Dairy Farmers, Inc.
  

 9             MR. MILTNER:  Good morning.  Ryan Miltner.
  

10   M-I-L-T-E-R.  Attorney for Select Milk Producers, Inc.
  

11             MS. REED:  Good morning.  Kristine Reed.
  

12   K-R-I-S-T-I-N-E.  R-E-E-D.  Co-counsel for Select.
  

13             MS. ACMOODY:  Good morning.  Andy AcMoody.
  

14   A-C capital M-O-O-D-Y.  Economist with Western United
  

15   Dairymen.
  

16             JUDGE CLIFTON:  I'd like now to address
  

17   preliminary matters, including whatever general
  

18   announcements that would be made on behalf of the
  

19   Agricultural Marketing Service and any issues about in
  

20   what order we might proceed today.
  

21             MS. MAY:  Good morning.  As you know, we're
  

22   here to hear testimony and receive evidence on a
  

23   proposed Federal Milk Marketing Order for California.
  

24   We welcome anyone who would like to provide testimony at
  

25   this hearing to do so, and if you would like to do so,
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 1   to contact one of us.  Meredith is normally that person,
  

 2   but I don't see her right this second.
  

 3             MS. STEENECK:  Her red jacket is right here.
  

 4             MS. MAY:  Okay, yeah, her jacket is right
  

 5   there.  Okay.  She's around the corner, but Meredith is
  

 6   who you should see or let your people know if they come
  

 7   in and would like to speak to -- to talk to Meredith.
  

 8   And of course the audience, anybody in the audience is
  

 9   welcome to ask questions of any of the witnesses also.
  

10   And to do so, you will approach the microphone and let
  

11   the judge know that you would like to do so.
  

12             We have a live audio feed, and it's not being
  

13   recorded, but anybody that would like to can tune into
  

14   it at tinyurl.com/camilkhearing, it's all one word.
  

15             Transcripts and exhibits from this hearing
  

16   will be available on an ongoing basis starting about two
  

17   weeks after the end of today.  And you can see those
  

18   online at www.AMS.USDA.GOV/caorder.
  

19             Finally we have some exhibits that you're --
  

20   copies of the exhibits that have been introduced so far,
  

21   and you're welcome to pick up those copies over on the
  

22   side of the room.
  

23             And we have, as we have every day this week,
  

24   have some nice refreshments in the back that you're
  

25   welcome to share.
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 1             And that's all I have.
  

 2             JUDGE CLIFTON:  And then one other thing, the
  

 3   copy machine, that's available for all.
  

 4             MS. MAY:  The copier, yes, we have a copy
  

 5   machine back there.  If you have a limited number of
  

 6   copies that you need to make of exhibits, please help
  

 7   yourselves.
  

 8             JUDGE CLIFTON:  Thank you.
  

 9             Does anyone have a suggestion as to which USDA
  

10   witness would come next?
  

11             MR. HILL:  Brian Hill.  I believe that John
  

12   Mykrantz -- oh, excuse me, Henry Schaefer is taking
  

13   questions at this time.
  

14             JUDGE CLIFTON:  Are there any other
  

15   preliminary matters before Mr. Schaefer comes back to
  

16   the witness stand?
  

17             MR. SMITH:  Good morning, Your Honor.  The --
  

18   we --
  

19             JUDGE CLIFTON:  Name?
  

20             MR. SMITH:  Dan Smith representing the four
  

21   producers groups from Maine and the South.  Yesterday we
  

22   entered, I believe it was Exhibit 13 that had the
  

23   utilization information that I requested from USDA.  I
  

24   apologize to everybody concerned for -- for being in a
  

25   bit of -- of a fly when I came in.  There were -- there
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 1   were two items of information provided when there should
  

 2   have been four, so all I received was the utilizations
  

 3   under the Institute Proposal.  I believe I had asked,
  

 4   and I apologize for the confusion if it's on me when I
  

 5   asked.  I was looking for the utilization from -- for
  

 6   both proposals, not just the Institute Proposal as well
  

 7   as the Co-op Proposal.  I spoke with the USDA folks and
  

 8   they told me I had to go back on the record to correct
  

 9   this, so that's what I'm doing.
  

10             I'd like to clarify that -- that what I was
  

11   looking for is the utilization information for the
  

12   Northeast and the Southeast, those two regions, and
  

13   under both the Institute Proposal and the Cooperative
  

14   Proposal.  And, again, my apologies.
  

15             I had one other preliminary question for USDA.
  

16   Is it your intent to make Ms. Steeneck available for
  

17   testimony later in the hearing with regard to questions
  

18   that might -- might come up?
  

19             MR. HILL:  We can't really answer that
  

20   question.  She's been ill, and she --
  

21             MR. SMITH:  No, not -- I don't mean today, I
  

22   mean later at some point later in the hearing.
  

23             MR. HILL:  We did not plan to have her back.
  

24   We'll have to see, but she was not planning to be back
  

25   after this week, no.
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 1             MR. SMITH:  Okay.
  

 2             JUDGE CLIFTON:  Mr. Smith, what area did you
  

 3   want her to address, if you know?
  

 4             MR. SMITH:  Well, I think it's -- it's more of
  

 5   a question of whether issues about the model emerge over
  

 6   the -- the testimony over the next six weeks, if there
  

 7   are questions that nobody else can answer but
  

 8   Ms. Steeneck as to how the model is -- is configured.
  

 9   And -- and for somebody such as myself that's trying to
  

10   schedule what seems to be the phraseology of parachuting
  

11   into this hearing, so whether she would be available at
  

12   some time, if there was some sense as to whether she
  

13   might be available after, you know, in -- in a corrected
  

14   way, that would be good to know.
  

15             JUDGE CLIFTON:  What I recommend you do is,
  

16   pardon me, I recommend that make known your request, not
  

17   necessarily by which witness the USDA would provide to
  

18   respond to it, but what is the area of your inquiry when
  

19   you -- when you become aware that there's an issue.
  

20             Now, if you are not here in this room because
  

21   you cannot be here for every day of the hearing, I
  

22   understand, is there someone, an attorney with whom you
  

23   have some acquaintance who might be able to relay that
  

24   so that it's on the record with everyone able to hear
  

25   it?
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 1             MR. SMITH:  Certainly the milk bar is the milk
  

 2   bar so, yes, we're all acquainted.  But I guess I would
  

 3   just make the request.  I -- you know, I'm trying to
  

 4   have a light presence in this hearing given my
  

 5   involvement, so I'm -- I'm hesitant to make a formal
  

 6   request, but I'll go ahead and do it.  I think that --
  

 7   that from -- from what's gone on this week, I would
  

 8   request that the Department consider, I'll leave it at
  

 9   that, bringing Ms. Steeneck back at some point after
  

10   the -- the preponderance of the testimony has been
  

11   entered as to the different proposals to address
  

12   methodology questions involving the model.
  

13             JUDGE CLIFTON:  Thank you.
  

14             MR. SMITH:  Thank you.  Thank you, Your Honor.
  

15             MR. ENGLISH:  Chip English.  Your Honor, I --
  

16   I understand the burden on the Department for some of
  

17   these things, but I am going to agree with Mr. Smith
  

18   that the Department should consider and, you know, maybe
  

19   even with a time certain announce later on the web and
  

20   communicate it to people like Mr. Smith so that she
  

21   doesn't have to be here endlessly, but I think that --
  

22   that perhaps the Department could consider at some later
  

23   date after we've heard some of the testimony from the
  

24   Cooperatives and Dairy Institute, because I do think
  

25   that it's likely to be the case that things percolate in
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 1   a way.
  

 2             And I would be remiss if I didn't mention that
  

 3   we asked a question yesterday, and I don't know if we
  

 4   have an answer yet today, and I don't need the answer
  

 5   yet today, so that may in and of itself raise an issue.
  

 6             And I would then finally say, of course, that
  

 7   it may be that some other witness who is here -- again,
  

 8   not telling the Department what to do -- would be able
  

 9   to address some issues.  So I don't think it necessarily
  

10   has to be Ms. Steeneck, not that she's not valuable.
  

11             JUDGE CLIFTON:  Is there anyone else who you'd
  

12   like to be heard on the issues of additional evidence
  

13   that you'd like to see you don't yet have in the form of
  

14   an exhibit or testimony from the USDA economist group or
  

15   Market Administrator group?  All right.  That's, of
  

16   course, something you could bring up every day, whatever
  

17   is on your mind, you may bring it up and raise it at
  

18   that time.  This doesn't close the door at all, but the
  

19   earlier the Department is aware of what you need, the
  

20   earlier they can respond with whether they can comply
  

21   with the request.
  

22             MR. BESHORE:  I'm sorry, I was a little slow
  

23   on the thought.  There's a -- there's a product
  

24   classification exhibit which we had requested, it was on
  

25   the website as one of the requests, and it hasn't been
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 1   exclusively produced yet, and I don't want it to be
  

 2   forgotten, but yet if one of the USDA witnesses --
  

 3             MS. TAYLOR:  Mr. Beshore, we're aware of that
  

 4   request, and we're working on it.  It has not been
  

 5   forgotten.
  

 6             MR. BESHORE:  Thank you very much.
  

 7             MS. TAYLOR:  Nor has anyone else's request,
  

 8   for that matter.
  

 9             JUDGE CLIFTON:  We've been so spoiled here,
  

10   you know, we've grown to expect miraculous performance
  

11   instantly.  And I love the announcement to bring the
  

12   hearing to order, I'm not wanting to do hearings without
  

13   it.
  

14             All right.  Let's have Mr. Schaefer come back
  

15   to the stand.
  

16             Mr. Schaefer, you remain sworn.  Would you
  

17   again state and spell your name?
  

18             THE WITNESS:  Henry Schaefer.  H-E-N-R-Y.
  

19   S-C-H-A-E-F-E-R.
  

20             JUDGE CLIFTON:  Now, when we interrupted your
  

21   testimony because we had reached the end of the day,
  

22   where were we?
  

23             MR. ENGLISH:  Mr. Beshore had just concluded.
  

24             MR. BESHORE:  I concluded.
  

25             JUDGE CLIFTON:  Who next would like to
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 1   question Mr. Schaefer?
  

 2                       CROSS-EXAMINATION
  

 3   BY MR. ENGLISH:
  

 4        Q.   Chip English.  And I realize that -- that some
  

 5   others have not had an opportunity yet, but Mr. Beshore
  

 6   and Mr. Schaefer were having a specific conversation at
  

 7   the very time we broke with respect to the question of
  

 8   fortification 1000.15, 1000.43 impacts, and it made
  

 9   sense to me for the transcript going back to some of the
  

10   issues addressed in the scheduling issues to try to
  

11   follow up on that right now, and I only have that one
  

12   area to discuss.
  

13             So at the end of the day yesterday,
  

14   Mr. Schaefer, you were discussing sort of the
  

15   consequences of the pool obligation of a pool -- a
  

16   distribution plant receiving either nonfat dry milk or
  

17   condensed milk used for fortification, correct?
  

18        A.   Correct.
  

19        Q.   And in that discussion, you mentioned and
  

20   there was some hand gestures, which of course will not
  

21   show up in the transcript, that -- that essentially what
  

22   happens is there's a charge between the Class -- the
  

23   difference between the Class I and the Class IV in the
  

24   pool obligation, correct?
  

25        A.   Correct.
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 1        Q.   And then I think you used the term -- and if
  

 2   I'm wrong, I apologize -- but I heard you use the term
  

 3   as to the Class IV portion, it's a wash?
  

 4        A.   Correct.
  

 5        Q.   Now, what you meant by that is that for the
  

 6   pool obligation of the pool distributing plant, the
  

 7   Class IV piece of that has already been paid by somebody
  

 8   else, correct?
  

 9        A.   That's correct.
  

10        Q.   And so for the pool distribution plant, the
  

11   additional cost that ends up showing up on the pool
  

12   obligation is this difference between the Class I and
  

13   Class IV, correct?
  

14        A.   Basically that's correct.
  

15        Q.   You -- you were not saying that in essence
  

16   that pool distribution plant doesn't have a cost for
  

17   cost accounting purposes for when it purchased that
  

18   nonfat dry milk or that condensed product?
  

19        A.   That is correct.
  

20        Q.   Thank you.  I'm done.
  

21             JUDGE CLIFTON:  Who next has questions for
  

22   Mr. Schaefer?
  

23                       CROSS-EXAMINATION
  

24   BY MR. MILTNER:
  

25        Q.   Ryan Miltner on behalf of the Select Milk
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 1   Producers.
  

 2             Mr. Schaefer, I have what I hope to be just a
  

 3   few questions here.  You spoke yesterday about order
  

 4   reform, and specifically the consolidation of several
  

 5   orders into what is now the Upper Midwest Order.  My --
  

 6   my first question is when that process was undertaken
  

 7   and the -- the orders that became the Upper Midwest were
  

 8   consolidated, were there any plants that were
  

 9   unregulated that became regulated as a result of that
  

10   consolidation in the Upper Midwest?
  

11        A.   I do not believe so.
  

12        Q.   Would it be accurate to say that it was a
  

13   conscious effort on the part of the Department to not
  

14   cause plants to be regulated during order reform if
  

15   those plants were not regulated beforehand?
  

16        A.   That was my understanding.
  

17        Q.   Similarly, when the orders were consolidated,
  

18   and I'm talking again specifically about the Upper
  

19   Midwest, were there any conflicting provisions between
  

20   or among the previous orders that had to be reconciled?
  

21        A.   I don't believe there were necessarily
  

22   conflicting, there were differences in certain
  

23   provisions that had to be addressed.
  

24        Q.   Where there were differences and -- where
  

25   there were differences between previous orders, and I'm
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 1   trying to think of the best way to describe the
  

 2   situation.  Let's say you had one provision in the
  

 3   Chicago Order and one in the former Upper Midwest Order,
  

 4   between the two provisions, if one could be considered
  

 5   more restrictive than the other, was -- was there a
  

 6   policy or a -- an intention to select either more
  

 7   restrictive or less restrictive provisions?
  

 8             MR. HILL:  Your Honor, this is Brian Hill.  I
  

 9   think this witness again is here to testify as to how
  

10   his order works, not as to the policy of -- of -- there
  

11   is a decision that they can look at, and he's not to
  

12   here to testify as to the policy of the Department but
  

13   to the actual provisions that are in the -- in the order
  

14   that he's currently working with out in the Midwest.
  

15             JUDGE CLIFTON:  I agree with you, Mr. Smith.
  

16   I sustain the objection.  I mean Mr. Hill, sorry.
  

17   Smith's over here.  Hill's over here.
  

18             MR. HILL:  Close enough.
  

19             MR. MILTNER:  That was my last question.
  

20   Thank you.
  

21             JUDGE CLIFTON:  Thank you, Mr. Miltner.
  

22                       CROSS-EXAMINATION
  

23   BY MR. VETNE:
  

24        Q.   Good morning.  John Vetne for Hilmar Cheese
  

25   Company.  Member and supporter of the -- of the Dairy
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 1   Institute Proposal.
  

 2             Mr. Schaefer, I think it was in dialogue
  

 3   yesterday with -- with Mr. Beshore, there was some
  

 4   discussion on performance standards and your reference
  

 5   to the pool supply plant and the 10 percent.  I think
  

 6   the question was asked to this effect -- tell me if you
  

 7   agree so we can go on.  The performance standards for
  

 8   the Upper Midwest were based on marketing conditions,
  

 9   supply, demand, Class I in that market based on a
  

10   hearing record that showed those things.  Do you recall
  

11   that series of questions?
  

12        A.   Yes, I do.
  

13        Q.   With respect to the Upper Midwest or any
  

14   market created by consolidation of Federal Milk
  

15   Marketing Order Reform, there was in fact no hearing
  

16   record such as we're making here?
  

17        A.   That is correct.  It was an informal -- it was
  

18   informal rulemaking, and so there was not a hearing
  

19   record.
  

20        Q.   So it was a consolidation superimposed upon
  

21   decades of prior hearing records, but for which an
  

22   independent hearing record showing current marketing
  

23   conditions at that time was not created, correct?
  

24        A.   Correct.
  

25        Q.   To the extent there was a record as opposed to
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 1   hearing record, it would have been record of notice and
  

 2   comment not subject to cross-examination or witness
  

 3   presentation?
  

 4        A.   That is correct.  There was a recommended
  

 5   decision that was put out that comments were asked for
  

 6   on that recommended decision, and then there was a final
  

 7   decision.
  

 8        Q.   Okay.  And in structuring the -- the
  

 9   provisions of the Federal orders that now exist, the --
  

10   the Agency had several study committees, one of which
  

11   was a Uniform Provisions Committee; do you recall that?
  

12        A.   Correct.
  

13        Q.   Did you participate in any of those
  

14   committees?
  

15             MR. HILL:  Your Honor, again I'm -- I'm --
  

16   this is Brian Hill.  I'm going to object to this line of
  

17   questioning.  He can't testify as to the public policy,
  

18   or -- or -- there might not be a hearing record, but
  

19   there is a decision, there have been public comments.
  

20   He's here to testify as to one thing, which is how his
  

21   order works.  These questions don't appear to be asking
  

22   how his order works.
  

23             JUDGE CLIFTON:  Mr. Vetne, what -- what is
  

24   your ultimate objective here?
  

25             MR. VETNE:  My -- my question did not -- did
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 1   not address or seek to address policy, which was the
  

 2   knee-jerk reaction.  Actually it addresses the question
  

 3   of how uniform provisions are administered in this
  

 4   order, and it was a Uniform Provisions Committee, to
  

 5   which -- to which the witness answered in the
  

 6   affirmative.  The objective of uniform provisions is to
  

 7   have provisions that are applied the same everywhere.
  

 8   Those are incorporated by reference in Proposals One and
  

 9   Two.  So how they would be administered in Chicago
  

10   presumably would be the same as how they're administered
  

11   elsewhere, and I wanted to get into that.
  

12             JUDGE CLIFTON:  Yeah, I'm not going to
  

13   entertain those questions with this witness.  That may
  

14   be important evidence that you -- you will want to
  

15   present or argue it in a brief, but whether Mr. Schaefer
  

16   participated on a committee I think is irrelevant.
  

17             MR. VETNE:  May I ask whether how those
  

18   uniform provisions operate in his market is relevant?
  

19             JUDGE CLIFTON:  He's -- he's -- he's testified
  

20   about many provisions.  Which ones are you wanting to go
  

21   into that have not already been addressed?
  

22             MR. VETNE:  Yes.  He's testified about the
  

23   operation of provisions and which is what I understand
  

24   his objective here, which is the subject of my
  

25   examination.
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 1             What I'm concerned about, Your Honor -- just
  

 2   bear with me for a moment.
  

 3             JUDGE CLIFTON:  I will.
  

 4             MR. VETNE:  What I'm concerned about is when I
  

 5   was in the General Counsel's Office at the Department of
  

 6   Agriculture, Congress passed a Government in the
  

 7   Sunshine Act.  What I am perceiving is the Government in
  

 8   increasing darkness, not transparency, how these things
  

 9   work and what the policies are, the guidelines that
  

10   apply is what the Government in the Sunshine Act
  

11   intended to provide public light to.  I cannot put up a
  

12   witness that describes the USDA's policy and application
  

13   of rules.
  

14             MR. HILL:  Brian Hill.  Once again, Your
  

15   Honor, this witness cannot testify to the policy, which
  

16   is what Mr. Vetne just mentioned.  He's not the witness
  

17   to do that.
  

18             MR. VETNE:  Maybe there is a witness, but this
  

19   witness can testify how to the policy that his office is
  

20   directed to follow, and that's what the producers and
  

21   the handlers that are subject to marketing orders are
  

22   interested in because that's what they must comply with.
  

23             JUDGE CLIFTON:  So you want to know beyond
  

24   written regulation what policies are followed in
  

25   addition?
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 1             MR. VETNE:  Absolutely not.
  

 2             JUDGE CLIFTON:  What is it you want to know?
  

 3             MR. VETNE:  What I want to know is with
  

 4   respect to written regulations, and my question related
  

 5   to uniform provisions, how they work.  What is the
  

 6   directive of his office.  How they're applied.  Was the
  

 7   intent that certain provisions be applied uniformly
  

 8   regardless.  And that was the importance of the
  

 9   question, the uniform provisions that apply to all
  

10   marketing orders.
  

11             JUDGE CLIFTON:  If you have a specific
  

12   question of this witness about, you know, a specific
  

13   provision in the order which he administers, I'll hear
  

14   it.  I -- I agree with you that it is helpful if
  

15   government business is conducted where those affected
  

16   can participate.  I think that's exactly what we've got
  

17   here.  So I'm not sympathetic to your overall concern,
  

18   but I do think if there's a particular thing that this
  

19   witness has experience with that you'd like to ask him,
  

20   not whether he served on a committee, but I mean in his
  

21   administration of the order, I'd hear it.
  

22             MR. VETNE:  Okay.  Let me get to a specific
  

23   provision then.
  

24   BY MR. VETNE:
  

25        Q.   You indicated in your introduction, you talked
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 1   about certain uniform provisions, including the
  

 2   classification of milk and milk products.  I'm looking
  

 3   at Section 40 of the general regulations.  Those are in
  

 4   fact, Mr. Schaefer, are they not, uniform and are
  

 5   applied in every marketing order including yours and the
  

 6   one proposed?
  

 7        A.   That's correct.
  

 8        Q.   Are you aware of any differences in policy,
  

 9   application, or guidelines with -- within the various
  

10   Market Administrator offices that may apply to Section
  

11   30?
  

12        A.   I am not.
  

13        Q.   Does your office periodically receive
  

14   directives or guidelines from AMS so that they are
  

15   applied uniformly in all markets?
  

16             MR. HILL:  Again, Your Honor, this is Brian
  

17   Hill, he's going into this policy.  He's not talking
  

18   about Order 30 specifically.
  

19             MR. VETNE:  I'm not asking about policy, I'm
  

20   asking if he receives directives, I'm not asking what
  

21   those policies are.
  

22             MR. HILL:  He's here to describe how Order 30
  

23   works, not how he arrives at the conclusion of whether
  

24   he should -- how he should be doing his job, how the
  

25   order works.
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 1             JUDGE CLIFTON:  The objection is noted but
  

 2   overruled.
  

 3             You may answer, Mr. Schaefer, as to whether
  

 4   you periodically receive direction as to how you're to
  

 5   apply the provisions of Section 40.
  

 6             THE WITNESS:  As you move through time, there
  

 7   are questions that come up about particular provisions,
  

 8   and we can pick on Section 40, and I can't pick on any
  

 9   particular provision in Section 40, on whether -- maybe
  

10   it's a question -- let me back up.  It may be a question
  

11   on some part of that that we rarely see, and at those
  

12   times, a discussion is held to discuss the application
  

13   of that provision.  Not all -- in some orders, of
  

14   course, you don't always have the same marketing things,
  

15   same products and some of those kind of things, and a
  

16   discussion would be held to see if everybody's on the
  

17   same page, and if we are, then we just go on from there.
  

18   BY MR. VETNE:
  

19        Q.   An illustration might be if a new product is
  

20   developed, it's not clear what class it falls into?
  

21        A.   That would be a good example.
  

22        Q.   And -- and, in fact, there has been a
  

23   post-order reform hearing on that subject, has there
  

24   not?
  

25        A.   There has.
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 1        Q.   40(a), this is class classification, talks
  

 2   about Class I being milk disposed of in fluid milk
  

 3   products.  You're familiar with that of course, correct?
  

 4        A.   Correct.
  

 5        Q.   Okay.  And that captures essentially from the
  

 6   volume of milk received from producers and cooperatives
  

 7   milk that is in a package and distributed to
  

 8   consumers/suppliers?
  

 9        A.   For the most part that's correct.
  

10        Q.   And in 40(a), (b) and (d), a little bit
  

11   different qualifying or descriptive language is used.
  

12   Rather than "disposed of in the form of or disposed
  

13   within," the language is "used to produce."  So with
  

14   respect to those used to produce products, it doesn't
  

15   matter whether the producer -- whether the milk received
  

16   is actually in the product, remains on pipes, falls on
  

17   the floor, it's all the milk that comes in for the
  

18   purpose of making those products, correct?
  

19             JUDGE CLIFTON:  I'd like you to reword that
  

20   question.
  

21             MR. VETNE:  I'm just trying to find out the
  

22   difference between "used to produced" or "disposed of
  

23   in."
  

24             JUDGE CLIFTON:  Well, start again, if you
  

25   will.
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 1   BY MR. VETNE:
  

 2        Q.   Rather than have me -- geez, you know, I tried
  

 3   to put words in your mouth, and I'm sorry.  Okay.  Could
  

 4   you just describe the difference between "used to
  

 5   produce" as you apply in your classification,
  

 6   accounting, and -- and obligation --
  

 7        A.   Okay.
  

 8        Q.   -- procedures and "disposes of in"?  What is
  

 9   the difference?
  

10        A.   Well, I'll start with "used to produce."  When
  

11   we talked about used to produce, that is milk dairy
  

12   products, milk products that are physically used to
  

13   produce a product.  And the accountability on those is
  

14   based on the amount of milk or product that went into
  

15   it.  So, for instance, if we're looking at ice cream in
  

16   Class II, the handler reports how much milk, cream, et
  

17   cetera, was used to make that ice cream.
  

18        Q.   Yes.
  

19        A.   When -- and so the accounting is really on how
  

20   much of that -- how much of those products went into the
  

21   finished product.
  

22        Q.   I'm sorry, you used "product," same word
  

23   "product," how many pounds of product went into the
  

24   product.
  

25        A.   Okay.  I'm sorry.  The amount of dairy
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 1   ingredients that went in to make a specific product.
  

 2        Q.   By dairy ingredients you may of raw producer
  

 3   milk from the farm, condensed milk, powder, any -- any
  

 4   raw material input that went into that, correct?
  

 5        A.   That is correct.  We do not include such
  

 6   things as flavorings.  So in ice cream if you were
  

 7   adding strawberries, we're not going to add straw --
  

 8   we're not going to include strawberries in what we look
  

 9   at.  We're only looking at the dairy ingredients.  And
  

10   it's accounted for on a pound or per pound per
  

11   hundredweight basis.
  

12             The Class I products are handled somewhat
  

13   differently in that we take the volume of finished
  

14   product, so if you've got a gallon, we look at the
  

15   gallon of milk and convert it to a hundredweight.  And
  

16   so a slightly different -- we don't look at how much --
  

17   specifically we're not looking at the pounds of milk
  

18   that went into the gallon, we look at the gallon and say
  

19   so many pounds went into it.
  

20             On a gallon, that's not very much of a
  

21   differentiation.  Where you get into a differentiation
  

22   is in products that have added things to them, so if we
  

23   go to chocolate milk, for instance, we look at the
  

24   gallon of chocolate milk, and we have a conversion
  

25   factor that converts that volume of chocolate milk into
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 1   pounds, and that -- that conversion factor takes into
  

 2   account that there's sugar, there's cocoa, there's other
  

 3   flavorings and so forth and so on in that package with
  

 4   that gallon or with that container of milk.  And so it
  

 5   does give you a pound of -- of milk that was used in
  

 6   there, but it's a conversion type of thing rather than
  

 7   actual pounds.  So that's really -- that's the
  

 8   difference really in the accounting and how that --
  

 9   those products are handled.
  

10        Q.   I'd like to get into one -- there might be
  

11   another difference that you haven't mentioned with
  

12   respect to, say, cheese.  A hundred pounds of producer
  

13   milk comes in.  Handler makes cheese with that hundred
  

14   pounds of producer milk, and it is required to account
  

15   for a hundred pounds of milk at the Class III price,
  

16   whether the handler got ten pounds of cheese, nine
  

17   pounds, or whatever, correct?
  

18        A.   Correct.
  

19        Q.   And if a handler whose only function is to
  

20   bottle milk receives a hundred pounds of milk and puts
  

21   them in consumer packages, and the total volume in those
  

22   consumer packages is 98 pounds because some of it was
  

23   lost in shrinkage and processing, that would be a
  

24   difference because only 98 pounds is charged to the
  

25   handler as Class I, and the two percent would be
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 1   allocated to shrinkage, correct?
  

 2        A.   It -- it would be correct that if he purchased
  

 3   a hundred pounds of milk from a dairy farmer but only
  

 4   bottled 98 of it and the rest disappeared --
  

 5        Q.   Yes.
  

 6        A.   -- that it would be that other two pounds
  

 7   would be considered shrinkage, correct.
  

 8        Q.   So the charge, the accounting to the pool and
  

 9   to producers in Class I would be for 98 pounds and the
  

10   accounting to producers for the other two pounds would
  

11   be whatever the shrinkage accounting is, usually Class
  

12   IV?  Or is it the lower of?
  

13        A.   Well, and you asked me that and my mind just
  

14   went blank.  Let me think here.  Yeah, let me -- let me
  

15   just --
  

16        Q.   Let's look it up.
  

17        A.   Let's look it up, that's right.
  

18        Q.   You know --
  

19        A.   Okay.  Actually here it's Class IV.
  

20        Q.   Even if Class IV is higher than Class III?
  

21        A.   Just a minute.  Yes, if we look at 10 -- or we
  

22   look 1000.41, and we look at, let's see, (b), Class IV
  

23   milk should be all skim milk and butterfat, and it's got
  

24   used to produce, and then -- in number 1, and then in
  

25   number 2, it -- let's see.  I just saw it.  Oh, number
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 1   4, under 1000.41(b)(2) -- or -- yeah, (b)(2) is in
  

 2   shrinkage assigned pursuant to Section 1000.43(b).
  

 3        Q.   Okay.  So what you were reading means that
  

 4   some shrinkage may go back to Class I because 40 -- it's
  

 5   in excess of 43(b)?
  

 6        A.   There -- there is a possibility that some
  

 7   shrinkage could get into Class I.  Excess shrinkage
  

 8   could get into Class I.
  

 9        Q.   There is a -- put it this way:  There is a
  

10   bias in -- in all of these rules toward putting milk --
  

11   producer milk in Class I if at all possible, correct?
  

12        A.   I think it many cases that would be true.
  

13        Q.   For example, when a handler receives other
  

14   source milk, it is generally allocated to the lowest
  

15   classes first, so that in that handler's milk supply,
  

16   more producer milk gets assigned to Class I if there is
  

17   Class I to be assigned?
  

18        A.   That is correct.
  

19        Q.   And in -- in shrinkage, there's an allowance
  

20   of two percent, if a handler happens to have more than
  

21   two percent, the bias is to put, okay, you know, you're
  

22   not being efficient enough, we're going to put your
  

23   excess shrinkage into Class I for the producer's
  

24   benefit, correct?
  

25        A.   Correct.
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 1        Q.   Thank you.
  

 2             JUDGE CLIFTON:  Does anyone else have
  

 3   questions for Mr. Schaefer?
  

 4                       CROSS-EXAMINATION
  

 5   BY MR. SCHIEK:
  

 6        Q.   William Schiek for the Dairy Institute.
  

 7             Mr. Schaefer, just one question.  I was
  

 8   looking through Section 40, maybe I missed it, so it's
  

 9   my understanding that when a plant, butter plant is
  

10   churning butter, that there's some product left over
  

11   after the churning process.  Is it -- I think it's -- it
  

12   is called buttermilk; is that correct?
  

13        A.   Correct.
  

14        Q.   If that were to be used in a baking mix from
  

15   its liquid form, would that be classified as II?
  

16        A.   I believe that would stay as Class IV because
  

17   we've already priced --
  

18        Q.   Priced it so --
  

19        A.   -- the product in Class IV.
  

20        Q.   Okay.  So buttermilk powder then made from
  

21   that would also be Class IV?
  

22        A.   That is correct.
  

23        Q.   Okay.  Thank you.
  

24             MR. VETNE:  One of the problems with these --
  

25             JUDGE CLIFTON:  Name?
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 1             MR. VETNE:  John Vetne.
  

 2             One of the problems of these hearings,
  

 3   Your Honor, in this industry is that we make assumptions
  

 4   that other people know what we're talking about when we
  

 5   use a word.  So I wanted to ask Mr. Schaefer about
  

 6   buttermilk.
  

 7                       CROSS-EXAMINATION
  

 8   BY MR. VETNE:
  

 9        Q.   The buttermilk that you refer to in response
  

10   to the previous question, that is a byproduct of making
  

11   butter, is not buttermilk as consumers in -- in any
  

12   state, including California, know it, buttermilk on the
  

13   shelf in the grocery store; is that correct?
  

14        A.   That is correct.
  

15        Q.   In fact, the buttermilk on the shelf in a
  

16   grocery store is a product generally made from skim milk
  

17   that is cultured?
  

18        A.   I believe that is correct.
  

19        Q.   Thank you.
  

20             JUDGE CLIFTON:  Thank you, Mr. Vetne.
  

21             Are there any other questions for
  

22   Mr. Schaefer?
  

23                      DIRECT EXAMINATION
  

24   BY MS. TAYLOR:
  

25        Q.   Mr. Schaefer -- this is Erin Taylor -- can you
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 1   turn to Section 1000.43(b)(1).  I think that's where the
  

 2   shrinkage is -- is assigned, and if you want to look
  

 3   through that and make clear for the record.  In
  

 4   paragraph (b)(1), if I didn't say that earlier.
  

 5             JUDGE CLIFTON:  And, Ms. Taylor, that's
  

 6   1000.43.
  

 7             MS. TAYLOR:  Yes.
  

 8             THE WITNESS:  Correct.  Okay.  I -- I'm going
  

 9   to make a correction here.  When I was reading through
  

10   40 very quickly, and then I step back and look, it has
  

11   that same line in shrinkage assigned pursuant to
  

12   1000.43(b) in every class, and so we have to make a
  

13   little adjustment there.  43(b) says that shrinkage
  

14   incurred by pool plants qualified pursuant to Section .7
  

15   of any Federal Milk Order to be assigned to the lowest
  

16   class price to the extent that such shrinkage does not
  

17   exceed, and then it goes into the discussion of the
  

18   two percent and so forth, so I'll correct my statement
  

19   there.
  

20             JUDGE CLIFTON:  So you started out by saying
  

21   it's either Class IV or lowest, and now which is it?
  

22             THE WITNESS:  It -- it could be -- it -- it's
  

23   lowest price class, so if the Class III price is lower
  

24   than the Class IV price, then it would be in Class III.
  

25   And I did not thoroughly look at 40 to clarify myself
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 1   when I answered the question.
  

 2             JUDGE CLIFTON:  And does the Administrator
  

 3   have to make that determination afresh each month?
  

 4             THE WITNESS:  Basically, yes, because each
  

 5   month the prices change, and so the shrinkage -- what
  

 6   class the shrinkage would go into or which class --
  

 7   actually there's some other things that go into lowest
  

 8   price class as well.  So what the -- the product that
  

 9   goes into the lowest class price would be determined
  

10   each month, which class it's going to go into.  And as
  

11   somebody mentioned, and I don't remember whether it was
  

12   Mr. Vetne, conceivably it could go into Class I, and I
  

13   think actually at some time in the last 15 years that
  

14   we've had order reform, we have actually had product in
  

15   Class I as the lowest price class.  Not -- it's pretty
  

16   unusual, but it can happen.
  

17   BY MS. TAYLOR:
  

18        Q.   I also want to make the record clear that,
  

19   Mr. Schaefer, that there was a lot of discussion on why
  

20   certain provisions are set at what they are, and that
  

21   despite what was said, there is a hearing record that
  

22   participants can refer to and that is the reasons in
  

23   that record as to why certain provisions are set at the
  

24   way they are?
  

25        A.   Correct.
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 1        Q.   And any words used today about any kind of
  

 2   bias towards one side or the other, not your words, but
  

 3   in fact you're just here to talk about what the rules
  

 4   are and where it would be assigned?
  

 5        A.   Correct.
  

 6             MS. TAYLOR:  That's it.
  

 7             JUDGE CLIFTON:  Thank you, Ms. Taylor.
  

 8                       CROSS-EXAMINATION
  

 9   BY MR. SCHIEK:
  

10        Q.   Just one -- excuse me.  Bill Schiek from the
  

11   Dairy Institute.  Well, William Schiek from the Dairy
  

12   Institute.  I also go by Bill, I hope both of those are
  

13   acceptable.
  

14             Just one follow on question to what Ms. Taylor
  

15   was saying.  So I'm -- I was looking at the shrinkage
  

16   provisions in the section that you were just
  

17   referencing, 1000.43(b)(2), and I guess the question is
  

18   when I'm looking at those percentages and the why
  

19   aspect, in other words, why that percentage, Ms. Taylor
  

20   talked about hearing records.  I'm assuming some of this
  

21   uniform provision -- sections that are under uniform
  

22   provisions, Part 1000, is not in a -- as John Vetne
  

23   noted -- not in a hearing record but in another
  

24   document.  Is that accurate?
  

25        A.   I believe the shrinkage provisions that we're
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 1   talking about where it talks about the two percent and
  

 2   so forth, those I believe are in a hearing record.  I do
  

 3   not know specifically what hearing record.  I believe
  

 4   they have been pretty consistently that way or that
  

 5   portion has been that way since at least when I was --
  

 6   started with the Federal order, so I'm going to guess
  

 7   that they would have been some time before 1985.
  

 8        Q.   Okay.  And if -- if we can't -- if there isn't
  

 9   a hearing record on some of those uniform provisions, is
  

10   an explanation likely to be in the Final Rule on Federal
  

11   Order Reform?
  

12        A.   It very well could be because the Final Rule
  

13   on Order Reform did kind of a nice job of -- of not
  

14   necessarily real specific, but summarizing some of that
  

15   provisions that were put in there.
  

16        Q.   Okay.  Thank you very much.
  

17             JUDGE CLIFTON:  Are there any other questions
  

18   of Mr. Schaefer?  There are none.
  

19             Thank you so much, Mr. Schaefer.
  

20             THE WITNESS:  Thank you.
  

21             JUDGE CLIFTON:  You may step down.
  

22             THE WITNESS:  Thank you.
  

23             MR. HILL:  Brian Hill.  We're ready to recall
  

24   John Mykrantz for questioning, I believe.
  

25             JUDGE CLIFTON:  You remain sworn.  Would you
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 1   please state and spell your name?
  

 2             THE WITNESS:  My name is John Mykrantz.
  

 3   J-O-H-N.  M-Y-K-R-A-N-T-Z.
  

 4             JUDGE CLIFTON:  Now, I remember when we
  

 5   interrupted him, but I don't remember what was next.
  

 6   Can someone help me?
  

 7             MR. HILL:  Yes.  He is here for
  

 8   cross-examination.  We had no questions for him, Your
  

 9   Honor.
  

10             JUDGE CLIFTON:  Who would have questions of
  

11   Mr. Mykrantz?
  

12                       CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14        Q.   Marvin Beshore.  Good morning, John.
  

15        A.   Good morning.
  

16        Q.   I had just one area of questioning for you.
  

17   I'm -- and you testified, according to my notes, to
  

18   Sections 43 and 44, I think, amongst some others.
  

19        A.   Correct.
  

20        Q.   And when my question is the 44 classification
  

21   of producer milk, for instance, refers to, you know, in
  

22   part (a), skim milk shall be allocated in the following
  

23   manner, and part (b) says butterfat shall be allocated
  

24   in accordance with procedure for skim milk, and (c) the
  

25   quantity of producer milk of each class shall be
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 1   combined pounds of skim and butterfat.  So it doesn't
  

 2   specifically talk about protein pounds, other solids
  

 3   pounds, and -- and the -- those components that are
  

 4   priced and accounted for in multiple commodity pricing
  

 5   orders, so my question is how does that work under
  

 6   the -- how do multiple component values get applied
  

 7   under some of the uniform provisions, the verbiage of
  

 8   which only identifies skim and butterfat?
  

 9        A.   I believe in my testimony yesterday, I stated
  

10   that the result of allocation is producer skim milk and
  

11   butterfat by class and Federal orders assume that the
  

12   components in the skim, that is protein and other
  

13   solids, follow the skim that's assigned to a particular
  

14   class.
  

15        Q.   Okay.  So can you just elaborate on that for
  

16   me just a bit, perhaps put some, hypothetically, numbers
  

17   in there.  If you've got a hundredweight of skim, what
  

18   does that mean for --
  

19        A.   I guess you would look at the percentage of
  

20   skim that may be assigned -- percentage of producer milk
  

21   skim that may be assigned to a class, that same
  

22   percentage of protein in producer milk receives will be
  

23   assigned to that class.
  

24        Q.   Okay.  And likewise for other solids if
  

25   there's some other solids --
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 1        A.   Correct.
  

 2        Q.   -- in the butter?
  

 3             Okay.  And does that principle or concept
  

 4   apply, you know, throughout the -- the language of the
  

 5   uniform provisions as they are incorporated in each
  

 6   order, whether it's a multiple component pricing order
  

 7   or not?  And you -- you deal with one of each, right?
  

 8   You deal with -- in your -- you have a multiple
  

 9   component pricing order in the Pacific Northwest and a
  

10   skim fat order in Arizona?
  

11        A.   Correct.
  

12        Q.   Okay.  So if you remember my question, you can
  

13   go back.
  

14        A.   Could you repeat it?
  

15        Q.   Well, maybe.  My question was in -- in
  

16   applying the uniform language, the uniform provisions,
  

17   which are incorporated uniformly in orders that are skim
  

18   fat orders or multiple commodity pricing orders, do you
  

19   apply the -- the -- every time it just says skim and
  

20   butterfat, do you apply the skim proportionately to the
  

21   components as you indicated you would under Section 44?
  

22        A.   Again, I am not the Market Administrator for
  

23   either of those two orders.  I would look to the Market
  

24   Administrator to be more specific.
  

25        Q.   Okay.  Did your testimony represent how you
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 1   understand it to work with respect to uniform provisions
  

 2   43 and 44 to which you've testified?
  

 3        A.   Could you repeat that?
  

 4        Q.   Okay.  Did your testimony about applying the
  

 5   percentages of skim to the pounds of butterfat and other
  

 6   solids -- do you recall that testimony earlier -- did
  

 7   that apply to how you understand uniform provisions 43
  

 8   and 44 to be administered in a multiple-component
  

 9   pricing order since you've testified about those
  

10   particular once?
  

11        A.   Generally, yes.
  

12        Q.   Okay.  That's all.  Thank you.
  

13        A.   Judge, can I make a request?
  

14             JUDGE CLIFTON:  Yes.
  

15             THE WITNESS:  Can we shut these blinds to my
  

16   right?
  

17             JUDGE CLIFTON:  Ah.  Oh, you're being cooked.
  

18             MR. ENGLISH:  Or blinded.
  

19             MS. COALE:  Can we take a break?  We've asked
  

20   for it.
  

21             JUDGE CLIFTON:  All right.
  

22             MS. COALE:  So we're waiting for them to come.
  

23             JUDGE CLIFTON:  All right.  Very good.
  

24             Please be back and ready to go at 10:20.  That
  

25   gives you 15 minutes.
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 1             (Whereupon a break was taken.)
  

 2             JUDGE CLIFTON:  We're back on record at 10:22.
  

 3             Who will next question Mr. Mykrantz?
  

 4   BY MR. BESHORE:
  

 5        Q.   Marvin Beshore.
  

 6             John, I just need to clarify a misstatement
  

 7   that I made in the last question to you, which is kindly
  

 8   called to my attention by Ms. Taylor, Sue Taylor.  So I
  

 9   was asking you whether in Section -- when you're
  

10   applying, you know, your Order Sections 43 and 44, which
  

11   talk about skim and butterfat, whether when skim fat --
  

12   whether when you applied skim to the components, protein
  

13   and other solids, and I said "fat and other solids," did
  

14   you understand we were talking about the components of
  

15   skim being protein and other solids, and that the
  

16   percentage of skim would be applied to the pounds of
  

17   protein and other solids as you had testified?
  

18        A.   Correct.
  

19        Q.   Okay.  So that what that -- fat and then other
  

20   solids, when I misspoke that way, that was -- that was
  

21   incorrect, and you didn't mean your testimony to take it
  

22   that way?
  

23        A.   No.
  

24        Q.   Thank you.
  

25   ///

693



TRANSCRIPT OF PROCEEDINGS - VOLUME IV

 1                       CROSS-EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3        Q.   Chip English.
  

 4             Good morning, Mr. Mykrantz.
  

 5        A.   Good morning.
  

 6        Q.   So I'm hoping that we can keep this really
  

 7   short, and I want to focus solely on the questions that
  

 8   I had and that Mr. Beshore also had before me of
  

 9   Mr. Schaefer but as it applies to orders you
  

10   administered as fortification involving the use of
  

11   nonfat dry milk or condensed skim.  Okay?
  

12        A.   Okay.  I guess one clarification is that I do
  

13   not administer the order.
  

14        Q.   Sorry.
  

15        A.   The Market Administrator does.
  

16        Q.   I apologize.  To the extent that you're
  

17   involved and can speak to the technical aspects of how
  

18   it ends up being administered.  Okay?
  

19        A.   Correct.
  

20        Q.   All right.  So were you here both yesterday
  

21   evening, before 5:00 o'clock, and this morning when
  

22   Mr. Schaefer and Mr. Beshore discussed the interplay of
  

23   1000.15(b)(2), 1000.40(d)(3) with respect to
  

24   fortification?
  

25        A.   I was here.
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 1        Q.   And also this morning when I followed up some
  

 2   questions about that as well?
  

 3        A.   I was here.
  

 4        Q.   Okay.  In -- when your order is administered
  

 5   by your Market Administrator with your assistance, are
  

 6   those provisions treated identically as Mr. Schaefer
  

 7   testified.
  

 8        A.   I believe they are.
  

 9        Q.   Thank you.  And I appreciate your being here,
  

10   I appreciate Mr. Wise being here, and I appreciate
  

11   Mr. Schaefer being here.  I think all three have been
  

12   extraordinarily useful witnesses, and I appreciate it.
  

13   And I know that it's somewhat frustrating at times for
  

14   participants, but I think these witnesses have been
  

15   extremely valuable, and we are grateful.
  

16             JUDGE CLIFTON:  Does anyone else wish to
  

17   question Mr. Mykrantz?  No one.
  

18             Mr. Mykrantz, you may step down.  Thank you so
  

19   much.
  

20             MR. HILL:  This is Brian Hill.
  

21             Your Honor, we have no more witnesses for
  

22   today.  There are some requests that we're going to be
  

23   working on, but that is it for witnesses.
  

24             JUDGE CLIFTON:  Have we come to the part in
  

25   between the Government's evidence and the opening
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 1   statements where Mr. English talks about the issue that
  

 2   is not in the Federal Register but that he believes
  

 3   should be part of this evaluation by the Secretary?
  

 4             MR. ENGLISH:  I believe so.  I have one
  

 5   question for the record -- sorry.
  

 6             Chip English.  I believe the answer is yes,
  

 7   but I just want to clarify we are still at some point
  

 8   expecting, but I think it isn't yet organized in the way
  

 9   that it's going to be presented, the California
  

10   information.  Is that correct?  But it's just not quite
  

11   ready yet.
  

12             MR. HILL:  That is correct.
  

13             MR. ENGLISH:  Then the answer is yes,
  

14   Your Honor, as far as I'm concerned.
  

15             JUDGE CLIFTON:  Are you going to have three
  

16   documents marked as exhibits to begin this, Mr. English?
  

17             MR. ENGLISH:  You're mostly there, Your Honor.
  

18   It's five.
  

19             JUDGE CLIFTON:  Ah, five.  All right.  So I'm
  

20   thinking that the first one of those will be Number 14.
  

21   Am I correct?
  

22             MR. HILL:  That is -- Brian Hill.  Brian Hill.
  

23   That is correct, Your Honor.
  

24             JUDGE CLIFTON:  All right.  So why don't
  

25   you -- before you begin to distribute them, Mr. English,
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 1   stand at the microphone and tell us what 14 is entitled,
  

 2   15, and so on.  Do you need a pen?
  

 3             MR. ENGLISH:  I had one.
  

 4             JUDGE CLIFTON:  And as you do that, if for
  

 5   example you have read into the record what you want to
  

 6   say about proposed Exhibit 14, if you then want to hand
  

 7   it to someone to begin to distribute, you can do that.
  

 8             MR. ENGLISH:  I will do that.  And would that
  

 9   also include the two for Meredith or --
  

10             MS. RAGHUNATHAN:  I will do that.
  

11             MR. ENGLISH:  You're -- okay, you're Meredith.
  

12             JUDGE CLIFTON:  And the court reporter will
  

13   need one, and I will need one.
  

14             MR. ENGLISH:  So I will keep one for each of
  

15   us.
  

16             So then, Your Honor, proposed Exhibit 14 would
  

17   be a letter dated May 27th, 2015, from Ms. Vulin and me
  

18   on behalf of the Dairy Institute of California, which is
  

19   the final submission to USDA, and it's just a cover
  

20   letter.  That would be proposed Exhibit 14.  And I
  

21   will --
  

22             JUDGE CLIFTON:  So we start with the two
  

23   record copies, and then the court reporter and the
  

24   judge, and then you may distribute them however you
  

25   wish.
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 1             And, again, the one handed to the court
  

 2   reporter at this stage is just a courtesy copy.  The
  

 3   official ones will come from the Agricultural Marketing
  

 4   Service to the court reporter at the end of the day.
  

 5             (Whereupon Exhibit 14 was marked for
  

 6             identification.)
  

 7             MR. ENGLISH:  Continuing, Your Honor, proposed
  

 8   Exhibit 15 was Attachment 3 to that May 27th letter.  We
  

 9   are omitting Attachment 1 because it is merely our final
  

10   petition language which showed up in the hearing notice,
  

11   and we don't think we need to have the bulk, and
  

12   Attachment 2, which was the responses to questions from
  

13   the Department.  So this is the -- these today have to
  

14   do with the cover letter and its direct impacts with
  

15   respect to what is proposed Exhibit 15.
  

16             (Whereupon Exhibit 15 was marked for
  

17             identification.)
  

18             JUDGE CLIFTON:  So to give it a name,
  

19   Mr. English, I --you may not want to read all of that
  

20   in, but --
  

21             MR. ENGLISH:  I will read what I think the
  

22   critical part is.  Alternative Proposal for Class III
  

23   Other Solids Price, paren 7, C.F.R., all caps with
  

24   periods, Section 1150.50(q), end parentheses.
  

25             The next document for proposed Exhibit 16,
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 1   Your Honor, is a one-page letter dated August 5th, 2015,
  

 2   from the United States Department of Agriculture,
  

 3   Agricultural Marketing Service, addressed to me and
  

 4   signed by William Francis, Director Dairy Order
  

 5   Formulation and Enforcement Division.
  

 6             (Whereupon Exhibit 16 was marked for
  

 7             identification.)
  

 8             MR. ENGLISH:  Exhibit 16 does not have a re:
  

 9   line so I think it's properly identified as the
  

10   letter -- responsive letter from the Department to my
  

11   May 27th submission in Attachment 3.  It's a letter
  

12   dated August 5, 2015, to Charles N. English, Junior, and
  

13   signed by Mr. Francis.
  

14             Proposed Exhibit 17, Your Honor, is a letter
  

15   dated August 17th, 2015, from Ms. -- from me to
  

16   Ms. Dana Coale as Deputy Administrator for AMS Dairy
  

17   Programs.  It is -- the re line is Re: August 5 Letter
  

18   Rejecting Dairy Institute of California Alternative Whey
  

19   Formula, spelled W-H-E-Y.
  

20             (Whereupon Exhibit 17 was marked for
  

21             identification.)
  

22             MR. ENGLISH:  During this presentation, I'm
  

23   going to do everything I can to use the word -- the only
  

24   word whey I will try to use is W-H-E-Y.  Unfortunately,
  

25   there are times when in the vernacular, the other two
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 1   versions may be used, and if so, I will try to spell
  

 2   them out.  I'm going to try very hard to use "manner"
  

 3   than "way" for W-A-Y, and I'm going to try very hard not
  

 4   to use at all W-E-I-G-H.  If there's a fourth one, I'm
  

 5   not going to deal with it.
  

 6             So that's Proposed Exhibit 17, and we're going
  

 7   to hand it out as we have been handing out the others.
  

 8             And -- and for the record, the May 25th -- I
  

 9   think a number of these have been posted on the website,
  

10   but we're putting it as part of the record, but I think
  

11   the only one that was not on the website is this
  

12   proposed Exhibit 16.  I'm not sure that was on the
  

13   website, but the others I've seen on the website.
  

14             (Whereupon Exhibit 18 was marked for
  

15             identification.)
  

16             MR. ENGLISH:  So proposed Exhibit 18, which is
  

17   the last proposed exhibit for this portion of the
  

18   discussion, proposed Exhibit 18 is a letter from US
  

19   Department of Agriculture, Agricultural Marketing
  

20   Service, dated September 9, 2015, addressed to me,
  

21   Charles M. English, Junior, and signed by Dana Coale,
  

22   Deputy Administrator, and again it doesn't have a re
  

23   line, but it is clearly responsive, the very first
  

24   sentence makes it clear that it is responsive to Exhibit
  

25   17.
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 1             JUDGE CLIFTON:  Mr. English, would you begin,
  

 2   please, by telling me why despite these two firm denials
  

 3   this is important enough that you have persisted?
  

 4             MR. ENGLISH:  Well, that's probably my entire
  

 5   discussion, but I would note that in Exhibit 18 on page
  

 6   2, the last sentence of the letter from Ms. Coale to
  

 7   me -- last two sentences are:  "The hearing will be
  

 8   administered by Administrative Law Judge.  At the
  

 9   hearing, the Dairy Institute of California will have the
  

10   opportunity to explain to the Judge why the WPC other
  

11   solids pricing concept should be included in the hearing
  

12   record."  I have accepted that invitation.
  

13             JUDGE CLIFTON:  No, I don't mean procedurally,
  

14   I mean meritoriously why -- why is this so important?
  

15             MR. ENGLISH:  Well, that really is literally
  

16   most of my discussion, Your Honor.
  

17             JUDGE CLIFTON:  Can you give me a little
  

18   preview?
  

19             MR. ENGLISH:  Well, the preview, Your Honor,
  

20   is that we are here in wonderful downtown Clovis,
  

21   California, in a nutshell because California dairy
  

22   farmers have for several years been concerned that the
  

23   portion of the 4(b) formula, Arabic 4(b) in California
  

24   that is used to value the milk used to make cheese, that
  

25   portion that is used to calculate the whey, W-H-E-Y,
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 1   value undervalues that milk.  And in particular, they
  

 2   compare the value of the whey in the 4, Arabic 4(b)
  

 3   formula to the value of the whey, W-H-E-Y, in the
  

 4   Federal order formula in Class III.  And they have
  

 5   concluded, and they have made quite clear in any number
  

 6   of publications that that difference is enormous,
  

 7   unnecessary, unfair, and any number of other things.
  

 8             Their conclusion is that in a Federal order,
  

 9   and they've tried in their view to try to get CDFA to
  

10   fix that, and their view is that CDFA has -- is not --
  

11   they haven't been satisfied.  I will let them
  

12   characterize, but that's -- you know, that's why we're
  

13   here in a nutshell in the end.  If -- if -- I would
  

14   submit that if California had addressed the concerns the
  

15   way of dairy farmers of California wanted them to with
  

16   respect to the whey value, that they wouldn't have
  

17   requested the hearing, and clearly from their cover
  

18   letter, that's what this is about.
  

19             There is an alternative scenario.  The
  

20   alterative scenario is that the value of whey in the
  

21   Class III formula as presently used in Federal orders
  

22   overvalues the value of whey.  We in our initial
  

23   proposal attempted to address that issue in coming up
  

24   with some alternative way -- manner, sorry, that was
  

25   W-A-Y, as it's manner -- to address the issue.
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 1             Upon our submission in April and made public
  

 2   by the Department, a lot of industry discussion was
  

 3   generated, partly because of what happens in the dairy
  

 4   industry, we had a number of meetings in April around
  

 5   the country over a lot of issues, and in particular
  

 6   meetings of the American Dairy Products Institute, ADPI,
  

 7   in Chicago.  Also the Dairy Economists' meeting under
  

 8   the aegis of Cornell and others in Portland, Oregon, and
  

 9   even at the Pasteurized Milk Ordinance Meeting headed by
  

10   FDA, also in Portland.
  

11             So in a nutshell, and I'm now getting outside
  

12   a nutshell, but the bottom line is that we as a result
  

13   of those discussions came up with another way -- sorry,
  

14   another manner of looking at the whey factor.  And that
  

15   is what this alternative proposal is.
  

16             Because as discussed in the May 27th letter,
  

17   which discusses some of this public discussion, the
  

18   alternative proposal would use liquid whey and not dry
  

19   whey as the formula factor to address how to calculate
  

20   the whey contribution to the Class (b) price because
  

21   that, in our view, may be the real world marketable
  

22   product most produced for the market today.
  

23             We ought not to simply because 15 years ago in
  

24   Federal order reform a formula was adopted and amended a
  

25   little bit after that in the 2000 time frame, 2002, we
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 1   ought not to be straitjacketed, and as I will discuss in
  

 2   my opening statements somewhat related, this is an order
  

 3   formulation hearing.  We aren't, as any other hearing
  

 4   I've ever been at, amending an existing order.  We're
  

 5   formulating an order.  And in formulating an order, it
  

 6   is appropriate to consider all alternatives and frankly
  

 7   to prove everything.
  

 8             So that's the nutshell.  The argument is much
  

 9   longer.
  

10             JUDGE CLIFTON:  Understand.  And I appreciate
  

11   the nutshell version very much.
  

12             All right.  I think what we should do -- now,
  

13   you're not -- you're not going to give me all the detail
  

14   that you would give me when it's your turn to present
  

15   your proposal now, are you?
  

16             MR. ENGLISH:  No.  No.  I'm going to discuss
  

17   in further detail why it's appropriate -- and I also
  

18   want to go back to what you said on Tuesday, because I
  

19   actually seek to persuade the participants, including
  

20   the USDA, but also my colleague Mr. Beshore who's
  

21   indicated he's going to oppose this, that this really is
  

22   the correct price, and that maybe in the spirit of
  

23   rulemaking that we can come to a conclusion that this is
  

24   a good document.
  

25             If I can't, then obviously, you know, we have
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 1   to look at other issues with respect to that, but I
  

 2   really do seek to persuade.  And I am delighted there
  

 3   are so many people, both from the Department and from
  

 4   the Cooperative side, that are in the room today to hear
  

 5   what we have to say about this.
  

 6             But, no, I am not going to go -- first of all,
  

 7   I'm the wrong person to go into the details of this, but
  

 8   rather, what I want to do is I seek to persuade to allow
  

 9   this to be considered as part of this hearing.
  

10             JUDGE CLIFTON:  And that failing, to establish
  

11   a record for appeal?
  

12             MR. ENGLISH:  Your Honor, obviously what I'm
  

13   actually doing is making a motion pursuant to 900.7, and
  

14   if necessary, yes, I say that, but there's multiple
  

15   levels here.  First I seek to -- to persuade.  Second
  

16   I'm effectively making a motion pursuant to 900.7 and
  

17   pursue those avenues, if necessary.  And, third, if
  

18   denied, under 900.7 or otherwise, seek to make an offer
  

19   of proof under 900.8(c)(6), an offer a proof which then
  

20   pursuant to the provisions should somebody at some day
  

21   consider we were right and it should have been
  

22   considered, I submit that as much as we all love Fresno
  

23   today that we don't all want to come back to reopen the
  

24   proceedings, and so that's why I seek to persuade that
  

25   we don't need to do that.
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 1             JUDGE CLIFTON:  Thank you.  And you may
  

 2   proceed.
  

 3             MR. ENGLISH:  Thank you, Your Honor.
  

 4             So I'm going and try not to repeat myself, but
  

 5   again, after we made our original submission in April
  

 6   and the Department published on its website the
  

 7   proposal, there was a significant amount of industry
  

 8   discussion with respect to this particular issue, that
  

 9   is the issue of how to value the whey contribution to
  

10   the Federal Order Class III formula should there be a
  

11   Federal order for California.
  

12             And in response to that, we submitted what is
  

13   proposed Exhibit 15, and we believe -- well, so let me
  

14   backtrack.  Exhibit 15 or proposed Exhibit 15 is one
  

15   paragraph within Proposed Section 1050 and is proposed
  

16   paragraph (q), which by definition means we have an (a),
  

17   (b), (c), (d), et cetera, through (p), so there's one
  

18   paragraph, (q), of an entire proposal for a Federal
  

19   order.
  

20             And the alternative, we believe, is consistent
  

21   with the whey factor pricing concept submitted --
  

22   frankly there was a hearing, as we know, we've had some
  

23   discussion with what CDFA did, but the Dairy Institute
  

24   submitted for consideration at the CDFA hearing that was
  

25   held in June.  My letter incorrectly says 2014, it
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 1   should say 2015.  And the underlying basis for our
  

 2   alternative proposal is that liquid whey, not dry whey,
  

 3   could be the formula factor used to calculate the whey
  

 4   contribution to the Class (b) price because it may be
  

 5   the real world marketable product most produced for the
  

 6   world today.
  

 7             Now, just because a proposal is submitted
  

 8   doesn't mean it gets adopted.  That's part of my
  

 9   discussion here.  But if it were to be heard and if the
  

10   evidence at the hearing supports the concept, the whey
  

11   contribution end product formula would be based on the
  

12   sales value and manufacturing costs of liquid, WPC, all
  

13   caps for Whey Protein Concentrate, WPC hyphen 34, and
  

14   the yield of WPC hyphen 34 from skim.  And we urge the
  

15   Department to include the proposal.
  

16             I'm not going to read the rest of the letters
  

17   into the record, it's not the point of this.  The
  

18   Department position is, it's included in its letter, as
  

19   I read it their conclusion is that since it wasn't part
  

20   of our original April commission, it was an alternative,
  

21   it was not properly before the Department.  Our response
  

22   is that, candidly, I'm not sure we need it in the
  

23   hearing notice.  I thought fairness indicated that it
  

24   was a good idea.  But my argument today is while I would
  

25   like the Department to consider re-noticing the hearing,
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 1   I don't think that's necessary, and -- and that is a
  

 2   large part of -- of my argument today.
  

 3             That is to say it is our view that the hearing
  

 4   as noticed with Proposal 1 from the Cooperatives, which
  

 5   includes of course a whey formula based upon the current
  

 6   Federal order formulas and a whey formula that is our
  

 7   submission, which is somewhat different, opened the door
  

 8   to alternative discussions of the whey factor.
  

 9             As an aside, I would note that we've heard
  

10   testimony, the Dairy Institute Proposal had two concepts
  

11   for some of these price formula concepts, price
  

12   proposals.  One was to use a Western States-based value,
  

13   and in the event a Western States value wasn't
  

14   available, a default.  From the testimony we heard from
  

15   the Department, it is my strong suspicion that our
  

16   Western States values are going to be problematical
  

17   because the Department's view is that they can't break
  

18   that testimony -- that information down for
  

19   confidentiality.  That makes all the more urgent that
  

20   given the fact that we opened the issue that we are
  

21   allowed to discuss alternatives of how the whey factor
  

22   could be addressed.
  

23             Let me -- in my letter, and Mr. Beshore of
  

24   course responded in -- about one of the cases.  In my
  

25   letter, I -- I had mentioned two cases, my letter dated
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 1   September 9th.  I'm sorry, the August 17th letter that
  

 2   is dated -- that is Exhibit 17.
  

 3             And -- and I mentioned what happened when the
  

 4   National Farmers Association submitted a proposal with
  

 5   respect to Orders 1, 2, and 4 that was not included.
  

 6   And Mr. Beshore is absolutely correct, there were other
  

 7   facts in that case, and USDA did some things, I would
  

 8   suggest that's why Mr. Beshore was able to go into
  

 9   federal court and during the hearing get the
  

10   extraordinary remedy of getting a court to order.
  

11             I'm not going to give up my options here, but
  

12   I recognize that Mr. Beshore represented farmers in that
  

13   proceeding, I represent -- I represent handlers in this
  

14   proceeding, and I am well aware that there are different
  

15   rules about when we may be able to go to court, so I --
  

16   I nonetheless think that the case is instructive.
  

17             I want to talk about the Alto Dairy case at
  

18   some length and then tie it back to other proceedings,
  

19   because there are some other proceedings that have some
  

20   interesting conclusions that support our position today.
  

21   So in Alto Dairy, and ironically, I think all the
  

22   lawyers who participated in oral argument before the --
  

23   the 7th Circuit are here today.  So we -- we can
  

24   certainly talk about Alto Dairy from every single
  

25   perspective.
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 1             Basically we've heard already in this
  

 2   proceeding that there were a number of hearings
  

 3   post-2000 Federal order reform that address the
  

 4   questions of pooling, depooling, producer association
  

 5   requirements.  The good news is I don't have to ask
  

 6   questions about that, I'm happy to talk about it in oral
  

 7   argument about what those proceedings were about, and
  

 8   one of those proceedings involved, I believe it's the
  

 9   Mid East, the Mid East order, and in fact, there were
  

10   two hearings, but this is one of those hearings, and
  

11   there were various proposals by producer interests and
  

12   processor interests that address the question of what
  

13   you do with producer association.
  

14             And the Department adopted a proposal that was
  

15   not actually submitted.  It was a modification, and the
  

16   plaintiffs submitted that it was a significant
  

17   modification and not properly before the Agency, much
  

18   less that the Agency could make the decision on its own.
  

19   And I'm going to leave aside the standing issue, because
  

20   we don't need to talk about that.  So there are two
  

21   issues before the court, one was whether Alto Dairy
  

22   Company has standing, and the other was the merits.  The
  

23   court found standing and therefore it proceeded to the
  

24   merits.
  

25             So the question for the merits was whether or
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 1   not the notice was adequate, that is to say to address
  

 2   an issue that was not specifically before the Agency.
  

 3   And I'm going to try not to be too -- again, but I want
  

 4   to -- I want to read more extensive than my quote in the
  

 5   letter since my quote in the letter was unpersuasive.
  

 6             "The Administrative Procedure Act requires
  

 7   published notice of proposed rulemaking."  I'll omit
  

 8   citations, and I'm reading from 336 F.3d 560, Alto Dairy
  

 9   versus Veneman, decided on July 15th, 2003.  And for the
  

10   page reference, I'm on 569, and I'll tell you when I
  

11   turn over to 570.
  

12             So "The Administrative Procedure Act requires
  

13   published notice of proposed rulemaking, but does not
  

14   specify how detailed the notice must be.  We have said
  

15   that, quote, 'notice is adequate if it apprises
  

16   interested parties of the issues to be addressed in the
  

17   rulemaking proceeding with sufficient clarity and
  

18   specificity to allow them to participate in the
  

19   rulemaking in a meaningful and informed manner,'" citing
  

20   the case of American Medical Association versus United
  

21   States.  "But, quote, 'while the agency must explain and
  

22   justify its departures from a proposed rule, it is not
  

23   straitjacketed into the approach initially suggested on
  

24   pain of triggering a further round of
  

25   notice-and-comment.' Quote, 'The law does not require
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 1   that every alteration in a proposed rule be reissued for
  

 2   notice-and-comment.  If that were the case, an agency
  

 3   could, quote, 'learn from the comments on its proposals
  

 4   only at the peril of' subjecting itself to rulemaking
  

 5   without end," citing First American Distributing Corp.
  

 6   versus CFTC.  "The purpose of a rulemaking proceeding is
  

 7   not merely to vote up or down the specific proposals
  

 8   advanced before the proceeding begins, but to refine,
  

 9   modify, and supplement the proposals in the light of
  

10   evidence and arguments presented in the course of the
  

11   proceeding.  If every modification is to require further
  

12   hearing at which that modification is set forth in the
  

13   notice, agencies will be loath to modify initial
  

14   proposals, and the rulemaking process will be degraded."
  

15             Next question, and it's actually -- now we'll
  

16   go to page 570.  "The notice that the Department issued,
  

17   Milk in the Mideast Marketing Area, et cetera, stated,
  

18   quote, 'A public hearing is being held to consider
  

19   proposals that would amend certain pooling and related
  

20   provisions of the Mideast order.  Proposals include
  

21   decreasing the amount of producer milk that can be
  

22   diverted to nonpool plants for varying months of the
  

23   year; and increasing the minimum amount of milk that a
  

24   producer needs to deliver to pool plants in order to
  

25   qualify as a producer and to be eligible to be pooled on
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 1   the order, bracket, [and] eliminating a provision that
  

 2   currently permits pool plant to have both a pool and a
  

 3   nonpool portion.'"  We used to call that split plant
  

 4   provision, that's not in the language.  "And
  

 5   establishing a net shipment provision for milk received
  

 6   at pool plants for determining pooling eligibility," end
  

 7   quote.
  

 8             Now, this next sentence I think is very
  

 9   interesting based upon your "rocket science" comment
  

10   earlier.  "Though, this is gobbledygook to an outsider,
  

11   insiders such as plaintiffs would realize that the focus
  

12   of the proceeding would be on their eligibility to be
  

13   pooled with the Mideast Producers, paren, that is what
  

14   being 'pooled on the Mideast order,' end quote, means."
  

15   That is what it means.
  

16             "What is true is that none of the proposals
  

17   was identical to the amendment that the Department
  

18   adopted at the end of the proceedings, namely the
  

19   prohibition of paper pooling with distant plants.  But
  

20   paper pooling was one of the principal methods by which
  

21   the plaintiffs got to pool with the Mideast producers,
  

22   so they had to assume that it would be one of the issues
  

23   in the proceeding and a possible target for reform.
  

24   They knew their aggressive inroads into the Mideast were
  

25   controversial; they knew that in engaging in paper
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 1   pooling with Mideast farmers they were exploiting the
  

 2   loophole created by the Department's abolition in 2000
  

 3   for the price penalties for such pooling."
  

 4             It goes on, but that's enough.
  

 5             The 7th Circuit concluded that the Department
  

 6   had the ability to -- and -- to make that change.  And I
  

 7   think that's critical in this hearing.
  

 8             Before I turn back to some more of the
  

 9   history, I'd like to turn to the hearing notice
  

10   involved.  As published Exhibit 1, on page 47235, we
  

11   have a Proposal Number 3 that's submitted by the
  

12   California Producer Handler Association.  Proposal
  

13   Number 3 does not have, and by the way, this is not
  

14   unique, I -- I -- there are definitely other hearing
  

15   notices out there where this occurs -- Proposal 3 lacks
  

16   specific language.  It is a concept.  It's there, it
  

17   says what it is, but we don't have the specific
  

18   language.  The Department can and should be able as a
  

19   result of this hearing to nonetheless craft specific
  

20   language if it determined that this provision should be
  

21   adopted.  Now, make no mistake about it, my clients are
  

22   against this proposal.  But we are absolutely in favor
  

23   of the concept that it be heard.  And I submit that if
  

24   our proposal cannot have the alternative, that creates a
  

25   straitjacket with respect to Proposal 3.  And I think

714



TRANSCRIPT OF PROCEEDINGS - VOLUME IV

 1   that's an incorrect result.  I think Proposal 3 should
  

 2   be heard.  Again, we're against it.
  

 3             We also are not writing on a blank slate.
  

 4   We've had some discussion thanks to the technical
  

 5   experts with respect to Order 30 about the formation of
  

 6   orders and mergers.  Going back a little farther in
  

 7   time, that is to say to the mid 1970's, the Upper
  

 8   Midwest order was created out of the Minneapolis/North
  

 9   Dakota Order, the Southeast/Minnesota/North Iowa Order,
  

10   the Minnesota/Saint Paul Minnesota Order, the
  

11   Duluth/Superior Order, and the Eastern South Dakota
  

12   Order.  The hearing notice for that hearing can be found
  

13   at -- excuse me.  Volume 39, Federal Register 37164,
  

14   that didn't work, published on October 17th, 1974.
  

15             So it's a little different from this
  

16   proceeding in that it was a merger of existing orders.
  

17   Now, you can look in that notice as I have provided it
  

18   to you in vain for a provision that showed up in the
  

19   final decision, actually in the recommended decision and
  

20   in the final decision.  And that final decision can be
  

21   found at 41 Fed Reg 12436 published on March 25th, 1976.
  

22             JUDGE CLIFTON:  Give me the cite again,
  

23   please.
  

24             MR. ENGLISH:  Sorry.  41 Federal Register,
  

25   page starting at 12436, and it's the March 25, 1976
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 1   issue of the Federal Register.
  

 2             So in putting those orders together, there was
  

 3   a significant discussion of another issue we discussed a
  

 4   lot in here with respect to supply plants.  You can look
  

 5   in the notice of hearing for the word "reserved supply
  

 6   plant," and you will not find it.  Where did the idea of
  

 7   reserve supply plant come from?  It came from the
  

 8   Agency.
  

 9             So in this instance, the -- the solution the
  

10   Department provided was to create a provision that
  

11   hadn't even been noticed for hearing, but it was open
  

12   for consideration, Your Honor, and I submit it was
  

13   proper for the Department to consider it, it was proper
  

14   for the Department to adopt it, and that's been the
  

15   Department's policy, and we ought to look at that as
  

16   guidance for today.
  

17             We're not done.  There was an order adopted
  

18   that has since been merged with another order and then
  

19   since voted out, and that was the Southeastern
  

20   Oregon/Idaho Order, and that order was adopted after
  

21   being initially denied, but it was adopted by the
  

22   Department in a proposed rule dated Tuesday, April 14th,
  

23   1981, Volume 46, starting on page, sorry, 21944.  So
  

24   it's 46 Fed Reg 21944, Tuesday, April 14th, 1981.
  

25             A principal issue in that proceeding, and I
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 1   think not ironically in the proceeding that led to the
  

 2   termination of the order, was how to deal with
  

 3   association with that market.  And the co-ops made some
  

 4   proposals and Kraft Foods which operated some plants
  

 5   made some proposals.  Neither proposal was adopted;
  

 6   neither the Co-op proposal or the Kraft proposal.  The
  

 7   Kraft proposal had to do with unit pooling and supply
  

 8   plant.  And so quoting from page 21954, "Neither the
  

 9   cooperative's nor Kraft's proposals should be adopted in
  

10   all respects.  While Kraft's proposal would provide for
  

11   certain marketing efficiencies by allowing market
  

12   pooling and direct deliveries, these efficiencies can be
  

13   realized more simply through the Proprietary Bulk Tank
  

14   Handler Provision adopted herein and discussed later in
  

15   this decision."
  

16             The Department created an entirely new
  

17   section.  It adopted something nobody testified about,
  

18   nobody talked about, but the evidence supported it.  As
  

19   it happens, Your Honor, the Dairy Institute Proposal
  

20   includes a Proprietary Bulk Tank Handler Provision.
  

21             JUDGE CLIFTON:  A proprietary what?
  

22             MR. ENGLISH:  A Proprietary Bulk Tank Handler
  

23   Provision.
  

24             Again, now, as it happens, I represented
  

25   clients later who thought that that provision was vastly
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 1   abused and should be terminated and maybe should never
  

 2   have been in the order in the first place, but it was
  

 3   lawful and proper, and it was the Department's and the
  

 4   Agency's decision that based upon the evidence, it could
  

 5   and should adopt the provision.
  

 6             Your Honor, we're not going anywhere near as
  

 7   far as what the Department did with Order 68 and with
  

 8   the Southeast/Idaho order, because nowhere in the
  

 9   hearing, even in the discussion, were these things
  

10   discussed.  We're open about it.  We -- we sent it out,
  

11   everybody had it on the website, obviously not part of
  

12   the hearing notice, but we sent it out in May, industry
  

13   has discussed it, we're prepared to talk about it, and
  

14   it really is the case that -- okay, let me talk about
  

15   other statements.
  

16             There's going to be other issues that are
  

17   going to be controversial, obviously, but we wouldn't be
  

18   here today but for the issue raised by the difference
  

19   between the Federal order and the California based upon
  

20   the whey factor contribution to the cheese process, just
  

21   as we wouldn't have been in the Upper Midwest if
  

22   entities had not been paper pooling.  There is no
  

23   difference.
  

24             The Department on three occasions, and I
  

25   imagine there's more, these are the ones I've been able
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 1   to find, on three occasions has properly exercised its
  

 2   authority to address issues by creating provisions that
  

 3   were not discussed in the hearing.  We're actually
  

 4   giving you the language.  Whether it be liquid whey or
  

 5   dry whey, they are not different enough to prevent the
  

 6   issue from being heard.
  

 7             I really do urge the Agency to reconsider.
  

 8   I -- I understand what some of the concerns may be about
  

 9   having such an issue, but in the end, if this issue
  

10   isn't discussed, and again, I'm making it as a motion if
  

11   the Department can't agree to it now, I nonetheless make
  

12   a motion for it.  If the motion is denied, we will
  

13   pursue those avenues, and we will certainly be making an
  

14   offer of proof, Your Honor.  And if at the end of the
  

15   day it is concluded by someone that it really should
  

16   have been considered, whether it is the Secretary,
  

17   whether it is an Administrative Law Judge, or whether it
  

18   is another judge, I submit to you as pleasant as these
  

19   weeks are going to be in Fresno, we don't want to come
  

20   back.
  

21             I respectfully submit that the alternative
  

22   whey factor proposal found in Exhibit 15 be open for
  

23   consideration at this proceeding.
  

24             JUDGE CLIFTON:  Don't leave the microphone.
  

25             Does anyone want to ask Mr. English any
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 1   questions before I then hear from others as to their
  

 2   response to what he's presented or their statement as to
  

 3   why it would disadvantage them if those were to be
  

 4   considered by the Secretary at this hearing?
  

 5             So that was a lot.  What I meant was let's
  

 6   start with whether anybody has any questions they wanted
  

 7   to ask Mr. English, and if you do, come to the podium,
  

 8   and you will take turns talking right into the
  

 9   microphone, but you can both stay there.
  

10             The first question that comes to mind for me,
  

11   Mr. English, is you would be switching from a statistic
  

12   that USDA creates to a statistic created by a private
  

13   industry; is that correct?
  

14             MR. ENGLISH:  No, Your Honor.  Just as the
  

15   Agency today -- we're asking the Agency to create the
  

16   statistic and to -- to adopt it similar to what they do
  

17   with the others.  So, no, we're not asking for it to be
  

18   based on private industry in any way other than the
  

19   fact, of course, that private industries' prices will
  

20   factor into it, just as today private industry prices
  

21   factor into the formulas.  But we would submit, and this
  

22   is part of why I discussed this issue with witnesses
  

23   earlier, that under the Mandatory Product Price
  

24   Reporting Act and the regulations which are subjected to
  

25   notice and comment rulemaking, those could be amended to
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 1   cover new calculations much more quickly than in this
  

 2   formal process, so if the Department as part of a
  

 3   proposed rule were for any purpose to create a new
  

 4   formula, they would be able to more quickly in the
  

 5   notice-and-comment adopt a reporting mechanism, and that
  

 6   would -- that would be some form of conforming change,
  

 7   but of the rules of 1170, the mandatory product price
  

 8   reporting were adopted initially on an emergency basis,
  

 9   very quickly, and then subject to comment and -- and
  

10   amended to some extent.
  

11             But those -- that would -- let me shorten my
  

12   answer.  We are not looking for private information to
  

13   substitute, it would be USDA collecting the data, which
  

14   we would exactly believe is more readily available than
  

15   the available data that's being used today.
  

16             JUDGE CLIFTON:  What other questions are there
  

17   for Mr. English before I hear from others about his
  

18   request?  I see none.
  

19             You may be seated, Mr. English.
  

20             Who would like to speak?  Mr. Vetne.
  

21             MR. VETNE:  Your Honor, John -- hello.  Hello.
  

22             JUDGE CLIFTON:  Try again.
  

23             MR. VETNE:  Hello.  Okay.  John Vetne for
  

24   Hilmar Cheese Company.  I'm rising in support of the
  

25   motion that Mr. English has to present to the judge
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 1   pursuant to Rules of Practice.  Dairy Institute has
  

 2   members that are cheese companies and members that are
  

 3   not cheese companies.  Hilmar Cheese is particularly
  

 4   interested in cheese, and this -- this proposal and the
  

 5   provision that governs the pricing of cheese and cheese
  

 6   byproducts is critical to Hilmar's business.
  

 7             I'd like to -- I'd like to add a little
  

 8   perspective here if I could.  I'm not trying to be
  

 9   redundant.  I was counsel for opponents that were
  

10   benefited from the Bulk Tank Handlers Unit when the
  

11   Idaho Order was created.
  

12             JUDGE CLIFTON:  Would you spell the name of
  

13   that unit?
  

14             MR. VETNE:  Bulk Tank Handler, which was the
  

15   provision to which Mr. English refers that it was not in
  

16   the notice and was adopted.  It was an innovation by the
  

17   Department in the course of decision-making.
  

18             And I was counsel for the unsuccessful
  

19   plaintiffs, Alto Dairy, in the Alto Dairy case.
  

20   Mr. English and Mr. Beshore were -- were on the other
  

21   side of that case.  It may be that to the extent that
  

22   these rules -- the system in part would be helped by
  

23   some institutional memory.  I -- I -- I might serve as
  

24   that.  Because these things go back, just like
  

25   Mr. Schaefer said, well, some of these rules were
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 1   adopted in a hearing record that preceded his time, so
  

 2   they're more than 30 years old, so you have to go back
  

 3   more than 30 years and find the record or the decision
  

 4   that supports something that's in the Federal order
  

 5   reform which was not subject to hearing.
  

 6             But where I want to start, Your Honor, is in
  

 7   the -- the procedural protocol with which I'm familiar
  

 8   and which I've worked for 40 years for milk order
  

 9   hearings.  Mr. English referred to notice of hearing and
  

10   the notice of hearing discussion in the Alto case.  The
  

11   notice of hearing requirement that applies to milk
  

12   orders is no different than general notice of comment
  

13   rulemaking, it's in Section 553(b) of the Administrative
  

14   Procedure Act.  Terms, substance of a rule, or
  

15   description of what's going to go on.
  

16             Where milk marketing order departs comes after
  

17   the content of the notice of hearing.  It goes on in
  

18   Section 553(c) of the Administrative Procedure Act,
  

19   after notice, here's what we do, take your comments, but
  

20   if it is subject to an on-the-record proceeding, then at
  

21   this point you go to Section 556 and 557, which is the
  

22   hearing requirement.  So the notice that we're talking
  

23   about and the jurisprudence that governs the notice on
  

24   which Alto Dairy relies is no different than any
  

25   rulemaking, whether it's formal rulemaking or
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 1   notice-and-comment rulemaking.  That's what governs.
  

 2             So we -- and we have -- an additional
  

 3   important reason for this discussion early on in the
  

 4   proceeding, the notice of hearing in this proceeding,
  

 5   like every proceeding that I've been familiar with,
  

 6   contains an invitation to interested parties to appear
  

 7   or testify and offer appropriate modification on things
  

 8   that have been noticed, and that's what was at issue in
  

 9   Alto v. Veneman.  That was what at -- not at issue, but
  

10   that's what happened in the Idaho proceeding in 1981.
  

11   That's what happened in the Upper Midwest merger in --
  

12   in the 70's.  Appropriate modification.
  

13             So this -- this modification that is being
  

14   offered by the Dairy Institute, and the Administrative
  

15   Law Judge's response to it, will really set the tone and
  

16   either constrain or not constrain the ability of parties
  

17   to offer appropriate modifications as we go along in the
  

18   hearing.  What I -- what I hope -- what I hope will take
  

19   place here is not a difference in approach where --
  

20   where a modification was offered in advance of the
  

21   hearing, and the modification is offered during the
  

22   course of the hearing.  I believe there is no
  

23   difference.
  

24             Now, I want to go past the hearing notice part
  

25   of the APA to the Rules of Practice that have been in
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 1   existence -- I found some same language in the 1940's,
  

 2   and they were adopted immediately after the
  

 3   Administrative Procedure Act was enacted by Congress,
  

 4   and the Attorney General released the Attorney General's
  

 5   Guidelines for the Administrative Procedure Act.  The
  

 6   Rules of Practice appeared within months after that.
  

 7             And the Rules of Practice, although the terms
  

 8   are different, but the Rules of Practice then and now
  

 9   describe functions, governmental functions in the
  

10   process of three entities.  One is the Administrator,
  

11   the Administrator of AMS.  Another function, currently
  

12   Administrative Law Judge, previously Hearing Examiner,
  

13   another function in the Rules of Practice during the
  

14   course of the hearing.  And a third function is function
  

15   by the Secretary during the course of the hearing and
  

16   decision-making.  They're distinct and those terms are
  

17   used differently.
  

18             In the Rules of Practice, the Administrator is
  

19   charged with responsibility to consider and review
  

20   proposals received, decide whether to go to hearing or
  

21   not, and issue a notice, and the content of the notice
  

22   of hearing is in the -- is in the responsibility of the
  

23   Administrator of the -- of AMS.
  

24             Once a hearing notice is issued, the Rules of
  

25   Practice say at this point, motions and requests shall
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 1   be admitted -- submitted to the Administrative Law
  

 2   Judge, and a request to modify to -- to -- for
  

 3   appropriate modification at that point moves from the
  

 4   Administrator to the Administrative Law Judge.  And
  

 5   that's the point in which we are now, Your Honor.
  

 6             I hope the Administrative Law Judge in this
  

 7   case does not feel somehow that her hands are tied
  

 8   because the staff's position, the AMS position, the
  

 9   function of AMS has been expressed in letters to
  

10   Mr. English.  That would be no different than during the
  

11   course of this proceeding, if someone were to offer a
  

12   modification as invited in the notice, and -- and
  

13   Mr. Hill got up and said, "We don't think that's part of
  

14   the notice of hearing."  The judge still has to rule on
  

15   it, and the judge need not accept it.
  

16             The importance of that is, as for example in
  

17   Mr. Beshore's case, the NFO case, payment two times a
  

18   month or three times a month, the inclination or
  

19   disinclination of AMS, the staff's position to hear an
  

20   issue may be simply because, "well, it's not supported,
  

21   why take the time" or "we don't want to deal with that."
  

22   But the APA requirements and the Rules of Practice
  

23   superimposed upon them and jurisprudence say you don't
  

24   have to like it, but you have to hear it and consider
  

25   it, and you may ultimately reject it.
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 1             And really that is where we are now.  No
  

 2   different than the modification we offered before the
  

 3   hearing or after the hearing, the Rules of Practice
  

 4   transfer the decision-making function to the
  

 5   Administrative Law Judge.  The Administrative Law Judge
  

 6   has an obligation and responsibility to consider that
  

 7   jurisprudence, and the rules and the APA on
  

 8   modifications, and the modification proposed here, where
  

 9   we're indicating a promulgation, every provision of a
  

10   milk order is at issue.  And all this does is ask
  

11   that -- for provisions that value whey byproduct when
  

12   making cheese, that a dataset, commercially available
  

13   dataset be used to set that value rather than a dataset
  

14   that is incorporated in the current proposal.
  

15             So it's perhaps unfortunate that -- that
  

16   Mr. English's first letter to the Department on this
  

17   used the term "alternative proposal" rather than
  

18   "modification," as though the term analogy used is
  

19   dispositive of the issue, and the Administrative Law
  

20   Judge has previously in the prior two days used the term
  

21   extra issue or additional topic.  It is not an extra
  

22   issue.  It's not an additional topic.  The topic is how
  

23   whey is priced.
  

24             And every solution to the marketing problem
  

25   that comes up in this hearing, the remedy ought to be on
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 1   the table for the Department to consider, whether they
  

 2   like it or not, but at least it's on the table so the
  

 3   parties can advance that remedy and perhaps persuade the
  

 4   Department that their initial reaction may have been
  

 5   premature.
  

 6             Thank you.
  

 7             JUDGE CLIFTON:  That was quite good,
  

 8   Mr. Vetne.  Thank you.
  

 9             Who else would like to be heard?
  

10             MR. VU:  Good morning, Your Honor.  Bao Vu on
  

11   behalf of the California Producer and Handlers
  

12   Association.  I just want to make a quick clarification
  

13   for the record, because we take issue with the way
  

14   Mr. English characterized our client's proposal.
  

15             I would submit that the arguments he made
  

16   considering our proposal are neither here nor there,
  

17   unrelated whatsoever to the issues that the USDA
  

18   apparently has with his client's proposal.
  

19             First, we made an initial proposal that was
  

20   timely.  Everything else that we have submitted in
  

21   support of our proposal has been consistent with our
  

22   proposal.  Mr. English apparently raises issues as to
  

23   the specificity of our proposal, and I would note that
  

24   the issue that the USDA took with his client's proposal
  

25   is not as to the specificity of it, specifically at
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 1   Exhibit 18 in third paragraph, the USDA states this
  

 2   issue with Mr. English's client's proposal, quote, "DIC
  

 3   initial proposal establishes an 'other solids' component
  

 4   of the Class III price relying on a 'Western' dry whey
  

 5   survey price computed under the Dairy Product Mandatory
  

 6   Reporting Program administered by USDA.  The additional
  

 7   proposal submitted abandons the Western survey idea
  

 8   entirely and instead relies on the Whey Protein
  

 9   Concentrate, WPC, 34 percent price.  In a letter dated
  

10   August 5th, 2015 we," being the USDA, "indicated this
  

11   modification to the original DIC proposal was, in fact,
  

12   an entirely new proposal, and would not be issued in the
  

13   Notice of Hearing issued on July 27th, 2015."
  

14             That clearly is different than anything that
  

15   he attempts to raise with our proposal.  Our proposal
  

16   has been submitted to the USDA, accepted by USDA without
  

17   any objection, and listed -- and listed and repeated in
  

18   the notice.  So we would object to any characterization
  

19   of Mr. English's to our client's proposal, and at the
  

20   appropriate time we reserve all rights to argue and
  

21   brief that issue if appropriate.  We don't think it's
  

22   appropriate that we are left to argue and defend these
  

23   eleventh-hour proposals and attacks on our client's
  

24   submission.
  

25             Thank you.
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 1             JUDGE CLIFTON:  Mr. Vu, I -- I didn't hear any
  

 2   attack on your proposal.  What I heard from Mr. English
  

 3   was we have room to consider a lot of different ideas
  

 4   here.  We shouldn't be straitjacketed was the word he
  

 5   used into being so rigid that if the words -- if all the
  

 6   words necessary to enact a rule are not precisely stated
  

 7   in the notice that we can't go forward and consider.
  

 8             So I -- I am glad you're so strongly defending
  

 9   your proposal, but I don't think you need to.  I -- it's
  

10   not under attack.
  

11             MR. VU:  Great.  Well, to the extent it is,
  

12   that is our position.  To the extent it's not, like I
  

13   said, our position is that any issue raised in our
  

14   proposal is entirely different than the one presently
  

15   before Your Honor.
  

16             JUDGE CLIFTON:  But -- but you -- you point
  

17   out exactly the contrast.  Those things that were on
  

18   time with the schedule that was set got published.  One
  

19   of the issues, I think, was the timeliness of the
  

20   presentation, so I'll deal with that.  But I think that
  

21   you -- you show the contrast there between yours being
  

22   submitted on time and being consistent, there weren't
  

23   any changes, and Mr. English having come up with a new
  

24   idea.
  

25             Now, I personally think new ideas should be
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 1   considered by the Secretary.  This is going to be an
  

 2   enormous job for the Secretary, I -- I can't even
  

 3   imagine it.  But all ideas are good to think about.
  

 4             Now, the big issue for me is is adequate
  

 5   notice given to the parties who are not in favor of the
  

 6   wording proposed by Mr. English's group so that they
  

 7   have an adequate opportunity to address it at this
  

 8   hearing.  Is it fair?  Is it fair that it be brought up?
  

 9   So that's where I'm going.  And your proposals are fine.
  

10             MR. VU:  Thank you.
  

11             JUDGE CLIFTON:  You're welcome.
  

12             Who else would like to be heard?
  

13             MS. REED:  Thank you, Your Honor.  Kristine
  

14   Reed for Select Milk Producers.  I don't think I've ever
  

15   argued anything in a forum wearing jeans, so I feel a
  

16   little bit out of sorts here, but I wanted Your Honor to
  

17   understand that Mr. English had foreshadowed a little
  

18   bit for us that Mr. Beshore may be making an objection
  

19   to this on behalf of the cooperatives he represents.
  

20             I think it's important to understand that this
  

21   isn't necessarily an issue of handler versus cooperative
  

22   as we're going to hear a lot of those during this
  

23   proceeding.  Again, I represent Select Milk Producers.
  

24   Select is a cooperative, and it has been involved in,
  

25   routinely, in USDA rulemaking proceedings, was also
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 1   involved in the Alto case.
  

 2             Select does not have an opinion at this point
  

 3   about the underlying merits or any of the issues
  

 4   regarding how whey will be valued, but I do stand to
  

 5   express my support of Mr. English in terms of the
  

 6   procedural aspects of this.
  

 7             The scope of this rulemaking is very broad.
  

 8   There have been other rulemaking proceedings which did
  

 9   focus on a narrower issue within a -- a certain order,
  

10   for instance, but I do agree and believe that the
  

11   hearing notice in this instance, that the proposals that
  

12   are out there, and the fact that this is a rulemaking
  

13   involving a promulgation of a brand new order all
  

14   support the idea that Mr. English's -- Mr. English and
  

15   his issue should be included in this proceeding.
  

16             I believe that the dairy industry is on notice
  

17   when it's a promulgation hearing that virtually all of
  

18   those many sub parts that we've been talking about could
  

19   come into play, and so we do support the idea that this
  

20   is very broad, and that this is certainly something
  

21   that's within the scope of this proceeding.
  

22             I also just want to mention that we support a
  

23   resolution of this matter today, if possible, just
  

24   because this is going to already be a very long
  

25   proceeding, and I think in order to expedite this
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 1   process, having a decision on this would be important.
  

 2             Thank you.
  

 3             JUDGE CLIFTON:  Who else would like to be
  

 4   heard?
  

 5             MR. BESHORE:  Marvin Beshore.  Marvin Beshore
  

 6   for the Cooperatives, proponents of Proposal Number 1.
  

 7   We support the Government's position on this, on -- on
  

 8   the proposal as stated in -- in the letters, Exhibit --
  

 9   Exhibits -- in the colloquy back and forth in 14 through
  

10   18.  And there are two stages to the issues here, and
  

11   I -- I gather the first one, whether it was properly in
  

12   the notice or not is, you know, while not being
  

13   abandoned has been -- is secondary to the issue -- to
  

14   the second -- to the second level consideration of
  

15   whether it's an appropriate modification in this
  

16   hearing, but we really need to -- to understand the full
  

17   contention here, why this is not in the hearing notice.
  

18             Everyone knows in the industry, and certainly
  

19   Mr. English and his clients, that the request for this
  

20   hearing has been under, by my clients, has been under
  

21   preparation for literally more than one year, I mean,
  

22   years.  Everyone who is involved in the industry knew
  

23   that was -- that was underway.  And of course when the
  

24   ultimate request was made to the Department, the
  

25   Department circulated to everyone and gave everyone 60
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 1   days to develop and propose modification or additional
  

 2   proposals, which was done.
  

 3             This was not included, you know, they -- they
  

 4   missed it.  I mean, they didn't include it, for whatever
  

 5   reason.  Timing as is, you know, stated in, you know,
  

 6   the correspondence and as has been noted, is an issue
  

 7   here, and it was properly not included in hearing
  

 8   notice.
  

 9             Now, the question is -- and -- okay.
  

10             So what are the implications of that?  Well,
  

11   one of the -- one of the issues is or one of the factors
  

12   there is that the -- the Class III price modification
  

13   that was in hearing notice uses a Western price series.
  

14   The proposed, you know, the proposed Attachment 3 uses
  

15   a, you know, presently non-existent national WPC price
  

16   series, and you've got impacts there that obviously
  

17   relate to different -- a different geographic segment of
  

18   the industry and which would -- would -- the notice of
  

19   which would trigger the interest and likely
  

20   participation of different sets of parties.
  

21             So it wasn't probably in the hearing notice.
  

22   If it would have been, it would have triggered the
  

23   interest obviously from its content of different sets of
  

24   parties and that's -- you know, that's one of the
  

25   contexts in which the issue of whether it should be
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 1   heard as a modification needs to -- needs to be
  

 2   considered.
  

 3             There's got to be -- you know, there's a limit
  

 4   to what goes in the hearing notice, timing of submission
  

 5   is properly one of the considerations there, and was
  

 6   properly considered by the secretary.
  

 7             There also has to be a limit to what potential
  

 8   theoretical modifications to any proposal can be -- can
  

 9   be heard and should be heard, and this is one that I
  

10   think is properly outside of the limits because -- for a
  

11   number of reasons.  Not being in the area of notice, the
  

12   hearing doesn't -- hasn't attracted the attention of
  

13   individuals who would be interested if it were
  

14   published.
  

15             Beyond that, the timing of hearing or for
  

16   consideration for adoption of a proposal which proposed
  

17   use of a dataset that doesn't exist and a dataset which
  

18   would require a separate rulemaking proceeding by the
  

19   Department.  Timing is a big factor in that.  And timing
  

20   is extremely important to my clients in this hearing.
  

21   It's an urgent matter, it means, you know, a lot of
  

22   money to dairy farmers in California who have been
  

23   suffering, if I might say, under the -- the
  

24   administration of the California Department of Food and
  

25   Agriculture for years.
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 1             You know, this is a proposal which by its
  

 2   nature extends for an amount of time that is indefinite,
  

 3   the possibility of implementation of an order because
  

 4   the data set has to be created after another rulemaking
  

 5   occurs, so there has to be an outside limit to what
  

 6   modifications are appropriately fully heard and -- and
  

 7   discussed in a hearing, and I think this is properly
  

 8   outside, outside that framework.
  

 9             I won't go into the -- you know, any of the
  

10   other cases except that one comment about Alto, I mean,
  

11   obviously Alto involved, you know, a modification to the
  

12   proposal for that order.  And it was -- you know, it was
  

13   within the scope of discussion as Judge Posner said,
  

14   everybody there knew the elements that were being talked
  

15   about it, it was an appropriate modification.
  

16             The '76 merger hearing for Order 68, you know,
  

17   it was the same thing.  They may not have -- people may
  

18   not have talked -- used the terminology "reserve supply
  

19   plant," but they talked about what the pooling was going
  

20   to be for these orders, the five orders were merged,
  

21   there were recommended discussions on what the pooling
  

22   plants were, and that -- you know, I might say that that
  

23   was -- there was a -- a court case that challenged the
  

24   final order in that case, and the courts found that it
  

25   was proper.  It didn't focus on the reserve supply plant
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 1   provision but other aspects of that -- of that decision.
  

 2             So proponents of Proposal Number 1, California
  

 3   Dairies, Land O'Lakes, and Dairy Farmers of America
  

 4   supports the Department's position and oppose the
  

 5   expansion of the hearing to include this modification as
  

 6   something that could be adopted from this hearing.
  

 7   There might be discussion about it, about hypothetical
  

 8   things, but it should not be as part of the hearing as
  

 9   something that could be adopted.
  

10             MR. HILL:  This is Brian Hill.  So really I'm
  

11   here just to talk about the process by which the
  

12   Department came to its discussion, how the Administrator
  

13   came to the decision.  We have a lot of testimony here
  

14   so far from the other attorneys -- not testimony, but a
  

15   lot of argument here from the other attorneys, and so we
  

16   know that obviously we're here from a proposal that
  

17   began with the Dairy -- not the Dairy Institute, the
  

18   cooperatives in February.  And after that, the
  

19   Administrator subsequently gave a time limit of
  

20   April 10th for new proposals.
  

21             The Dairy Institute of California did in fact
  

22   submit a new proposal, a timely proposal on, April the
  

23   10th.  On the heels of that, there were three listening
  

24   sessions or informational sessions, one of which
  

25   happened right here in Fresno County, and I actually
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 1   attended, in which -- in which all of the proponents
  

 2   were allowed to come and discuss their proposals with
  

 3   the public, with interested persons, take questions, and
  

 4   alert people how their proposals were to work.
  

 5             At that point, each of the proponents was
  

 6   given until May 27th in order to tweak their proposals,
  

 7   to modify their proposals, mostly for housekeeping
  

 8   issues, improper references, improper cites, poor word
  

 9   choices, and so on.
  

10             As you can see from Exhibit Number 14, and
  

11   which is Mr. English's letter, I'm going to read part of
  

12   it, and he says, "We attach three documents:  (1) a
  

13   revised complete proposed Order for California; (2) a
  

14   track changes version of the proposed Order that is
  

15   otherwise identification to document (1); and third, an
  

16   alternative, but not a substitute, proposal for one
  

17   paragraph of one section of the proposed order."  And
  

18   that, of course, is the language which is at issue here.
  

19             When the Administrator looked at that
  

20   language, we determined -- it was determined that that
  

21   was a new proposal, an alternate proposal, even if it
  

22   was just that one section, it was not a small change, it
  

23   was a fairly significant change, and it was determined
  

24   that that was a new proposal.  And as such, it became a
  

25   fairness and equity issue for the Administrator because
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 1   other persons who did not file anything, any submissions
  

 2   by April 10th, they were not -- we were now in the
  

 3   position where if we accepted the Dairy Institute's new
  

 4   submission, those persons who did not submit anything by
  

 5   the April 10th deadline could therefore come forward and
  

 6   claim maybe that we were being impartial, we had granted
  

 7   some special favor to just the Dairy Institute in
  

 8   allowing them to submit something that was new.  So
  

 9   there was a bit of a conundrum for the Administrator in
  

10   this issue.  We couldn't allow ourselves to be looked at
  

11   as being impartial, playing favoritism --
  

12             JUDGE CLIFTON:  As partial.
  

13             MR. HILL:  As -- as being partial, sorry, as
  

14   being partial and granting favoritism, not being fair
  

15   and consistent with the direction that we had given
  

16   before.  I mean, after all, the Administrator did in
  

17   fact set the rules of engagement for this, and the rules
  

18   of engagement for this were that April 10th was the
  

19   deadline.  May 27th was just for the minor -- minor
  

20   modifications.  So therefore the Administrator could not
  

21   go backwards on that and so it was kept out of the
  

22   hearing notice.
  

23             I wouldn't want to find myself standing here,
  

24   if we had put this in the hearing notice, find myself
  

25   standing here against two or three other persons who did
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 1   not meet the April 10th deadline, maybe would have
  

 2   supplied something after these listening sessions but
  

 3   didn't think they could, and then therefore came
  

 4   forward, and they'd be arguing with me right now about
  

 5   why it's unfair that their April 17th submission or
  

 6   May 1st submission or May 20th submission is also not in
  

 7   the hearing notice.  We had to have some sort of a
  

 8   cut-off date, otherwise we could not move forward with
  

 9   these proceedings.  So the Administrator really had no
  

10   choice but to deny the alternate proposal, which again,
  

11   we look at as a new proposal.
  

12             Now, I do understand that this is a
  

13   promulgation hearing, and as such there's going to be a
  

14   wide variety of testimony on pretty much every topic
  

15   that we can think of.  As such, we're going to leave it
  

16   to Your Honor to decide whether or not this is properly
  

17   noticed as -- as whether DIC can go forward with this.
  

18   If Your Honor rules against the Department, against AMS
  

19   in this matter, we are willing to abide by that and move
  

20   forward.  If not, we continue our objection.
  

21             Thank you, Your Honor.
  

22             JUDGE CLIFTON:  Thank you, Mr. Hill.
  

23             Mr. English, please do come to the mic.  I've
  

24   got a couple questions before you tell me what else
  

25   you're thinking.
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 1             MR. ENGLISH:  Let me ask the requests before I
  

 2   forget something.  I just want to move the admissions of
  

 3   Exhibits 14, 15, 16, 17, before I forgot.
  

 4             JUDGE CLIFTON:  Ah, good plan.
  

 5             MR. ENGLISH:  Because I forgot the first time.
  

 6             JUDGE CLIFTON:  All right.  Let's -- let's do
  

 7   that housekeeping matter first.  I'm going to take them
  

 8   one at a time.
  

 9             Is there any objection to the admission into
  

10   evidence of Exhibit 14?
  

11             MR. HILL:  No, Your Honor.
  

12             JUDGE CLIFTON:  There are no objections.
  

13   Exhibit 14 is admitted into evidence.
  

14             (Whereupon Exhibit 14 was admitted
  

15             into evidence.)
  

16             JUDGE CLIFTON:  Are there any objections to
  

17   the admission into evidence of Exhibit 15?
  

18             MR. HILL:  No, Your Honor.
  

19             JUDGE CLIFTON:  Exhibit 15 is admitted into
  

20   evidence.
  

21             (Whereupon Exhibit 15 was admitted
  

22             into evidence.)
  

23             JUDGE CLIFTON:  Are there any objections to
  

24   the admission into evidence of Exhibit 16?
  

25             MR. HILL:  No, Your Honor.
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 1             JUDGE CLIFTON:  There are no objections.
  

 2   Exhibit 16 is admitted into evidence.
  

 3             (Whereupon Exhibit 16 was admitted
  

 4             into evidence.)
  

 5             JUDGE CLIFTON:  Are there any objections to
  

 6   the admission into evidence of Exhibit 17?
  

 7             MR. HILL:  We have none, Your Honor.
  

 8             JUDGE CLIFTON:  And there are none.  Exhibit
  

 9   17 is admitted into evidence.
  

10             (Whereupon Exhibit 17 was admitted
  

11             into evidence.)
  

12             JUDGE CLIFTON:  Are there any objections to
  

13   the admission into evidence of Exhibit 18?
  

14             MR. HILL:  The Administrator has no objections
  

15   to 18, Your Honor.
  

16             MR. ENGLISH:  Wait a minute.  I thought we
  

17   were done.  I'm sorry, I apologize.  I apologize.  I've
  

18   lost one thing.
  

19             JUDGE CLIFTON:  That's all right.  And there
  

20   are none.  Exhibit 18 is admitted into evidence.
  

21             (Whereupon Exhibit 18 was admitted
  

22             into evidence.)
  

23             MR. ENGLISH:  So just to correct the record, I
  

24   think I only asked for the admission of 14 through 17,
  

25   so now I'm asking for 18 as well, and you've already
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 1   granted it.  I neglected to say 18, Your Honor.  That's
  

 2   why I got confused.
  

 3             JUDGE CLIFTON:  Very good.
  

 4             So to confirm, Exhibit 18 is also admitted
  

 5   into evidence.
  

 6             All right.  My first question, Mr. English, is
  

 7   shouldn't the proposal that you would like to have
  

 8   considered for California only be the subject of a
  

 9   nationwide hearing?
  

10             MR. ENGLISH:  No, Your Honor.
  

11             JUDGE CLIFTON:  Why?
  

12             MR. ENGLISH:  Because we're here for
  

13   California, and we're going to be discussing a number of
  

14   issues that are particular to California, and we're here
  

15   to establish a California Federal order in a
  

16   promulgation proceeding, and there is nothing that says
  

17   that a California order has to in the end adopt
  

18   identical provisions.  In fact, noticed for hearing are
  

19   provisions in the original proposal that's in Exhibit 1
  

20   for the Dairy Institute of California that would have a
  

21   different price for Class III than exists in all the
  

22   other Federal orders.
  

23             JUDGE CLIFTON:  I'm not -- I'm not asking my
  

24   question because I think that California is not allowed
  

25   to be peculiar in some manner.  I'm asking it because if
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 1   it's such a good idea, shouldn't it be addressed in more
  

 2   orders than just California's?
  

 3             MR. ENGLISH:  Well, but we don't have that
  

 4   opportunity, Your Honor, because we don't have Part 1000
  

 5   open.  We are here being asked to adopt an order for
  

 6   California, and it should be adopted based on current
  

 7   marketing issues and current facts, and whether or not
  

 8   that would mean that a Federal order hearing should be
  

 9   held on a national basis should something be adopted for
  

10   California that's different between us and nationally,
  

11   that -- that is entirely different, and that's also not
  

12   been used as a justification for turning us down.
  

13             JUDGE CLIFTON:  No.
  

14             MR. ENGLISH:  So I don't think that's -- I
  

15   don't think that's --
  

16             JUDGE CLIFTON:  I'm not looking for
  

17   justifications to turn you down.
  

18             MR. ENGLISH:  Well, but I mean it wasn't used
  

19   by the Department, so I don't think it -- on our appeal
  

20   now, I don't think it gets -- it's -- but --
  

21             JUDGE CLIFTON:  Now --
  

22             MR. ENGLISH:  -- but I do want to say that --
  

23             JUDGE CLIFTON:  -- let me stop you right
  

24   there.  "Wasn't used by the Department," do you want me
  

25   to confine myself --
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 1             MR. ENGLISH:  No.
  

 2             JUDGE CLIFTON:  -- to a consideration just on
  

 3   whether you were untimely?
  

 4             MR. ENGLISH:  Well, no, because I absolutely,
  

 5   like Mr. Vetne, that there's really two issues here.
  

 6   Whether it's timely or not, and I will get to that in a
  

 7   moment, is irrelevant as to whether it's an appropriate
  

 8   modification.  The Department cannot modify the rules of
  

 9   practice by setting up some idea that, well, just
  

10   because you didn't submit something, you can't come
  

11   modify it.
  

12             And you do think that there's an issue here
  

13   underlying this whole thing for the hearing going
  

14   forward if we start talking about having modifications,
  

15   and I worry that -- that -- and I understand
  

16   Mr. Beshore's argument, but I -- I respectfully disagree
  

17   with him when this whole hearing is about the whey
  

18   factor.  That's why we're here.  And everybody knows
  

19   that's why we're here.  Everybody knows that the value
  

20   of whey is a principal issue.
  

21             But going back to the questions you just
  

22   asked, there's a number of issues in this hearing that
  

23   one could say are national.  The other side has claimed
  

24   they want inclusive pooling, we call it mandatory
  

25   pooling.  Well, maybe that should be part of a national
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 1   hearing, Your Honor.  The proponents want to establish
  

 2   within the context of -- of this proposal, you know, the
  

 3   prices using the existing Federal order prices, but you
  

 4   know what, there are a number of people who would love
  

 5   to have a Federal order hearing to address whether those
  

 6   current make allowances and yields are correct, because
  

 7   they're old, and wouldn't that be appropriate for a
  

 8   national hearing.  And I think that's exactly what the
  

 9   Department has tried to prevent happening here by not
  

10   opening Part 1000.
  

11             And -- and the fact of the matter is that
  

12   we're in a promulgation hearing, and when a proponent
  

13   comes up and says, "I want X price," it's going to have
  

14   an impact, whatever is adopted by the Department will
  

15   have an impact in the national world, but that would
  

16   mean we can't have this hearing.  The adoption of a
  

17   Class III price that is identical to or different from
  

18   Federal order based on current marketing conditions will
  

19   necessarily have an impact on national, and we can say
  

20   then that everything that is open here for consideration
  

21   that has not been recently addressed by the Federal
  

22   order could be considered in a national hearing, and
  

23   we're not asking for that.
  

24             JUDGE CLIFTON:  I am waiting for the sigh of
  

25   relief that I think I would hear, but --
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 1             MR. ENGLISH:  I mean, I -- I -- we -- you
  

 2   know, it is true that if the Administrator -- let me
  

 3   back up.  And I know, you know, I got my opening
  

 4   statement, I don't want to do it now.  Mr. Beshore
  

 5   should get to go first.  But, you know, it's clear from
  

 6   our letter to the Department that we don't think there
  

 7   are disorderly marketing issues sufficient to have a
  

 8   Federal order.  If the Administrator disagrees with us
  

 9   and proposes a Federal order, I suggest that no matter
  

10   what it -- the Administrator proposes there are going to
  

11   be national hearings resulting from that.
  

12             JUDGE CLIFTON:  Now, let me go to a point that
  

13   Mr. -- now, that -- my asking you why it shouldn't be
  

14   addressed in a national hearing was based on my
  

15   recognition that it may provoke a lot of response for
  

16   and against, and as Mr. Beshore pointed out, we may not
  

17   have that here.
  

18             So let me ask you the other issue that
  

19   Mr. Beshore raised that is -- is especially intriguing
  

20   to me, and that is how does the Secretary promulgate a
  

21   rule that requires further rulemaking to have the basis
  

22   to have the rule operate?
  

23             MR. ENGLISH:  Well, I would submit that the
  

24   Department had to do that as part of Federal order
  

25   reform when it initially had NASS collect the prices,
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 1   Your Honor.  And it did it, it did it successfully,
  

 2   and -- and it did it simultaneously, and -- and it could
  

 3   do it in the context of issuing a proposed rule and
  

 4   saying now we're going to go do this, and because of
  

 5   notice-and-comment rulemaking, you could do it a whole
  

 6   lot faster.
  

 7             Let's face it, it's our anticipation that
  

 8   should this be permitted, we would provide what we think
  

 9   that price series is going to look like.  We'll find a
  

10   mechanism through an expert witness to come in and
  

11   provide what we think that price series would look like.
  

12   Yes, the Department would then have to go collect the
  

13   data, but that's precisely what happened when it issued
  

14   a proposed rule in 1996 for the final Federal order
  

15   reform, and then final rule two years later.  It had
  

16   more than sufficient time in that timeframe to start
  

17   collecting the data through NASS.
  

18             JUDGE CLIFTON:  Now, answer me this:  You
  

19   could have an expert witness available.  The Department
  

20   doesn't have the model that it might have created with
  

21   this variable in it if it had known this was going to be
  

22   the subject of the hearing.  I don't know if the other
  

23   participants in the hearing would have an opportunity to
  

24   respond.  That is a basically fairness issue, and how do
  

25   you respond on that?

748



TRANSCRIPT OF PROCEEDINGS - VOLUME IV

 1             MR. ENGLISH:  Well, I think that this hearing
  

 2   is going to be plenty long, and there's plenty of
  

 3   experts available.  You know, Mr. Beshore talked about
  

 4   how urgent this is and moving forward.  They took a
  

 5   number of years to come up with a proposal, and we had
  

 6   very little time to respond.  And so, you know, it's all
  

 7   going to be for everybody, you know.
  

 8             You know, I would mention that of course the
  

 9   Department did publish -- did put up on the website and
  

10   I shared a file with -- with Mr. Beshore what we were
  

11   filing.  And, you know, for the next couple of months,
  

12   or month and a half, you know, for all the costs, it
  

13   could have been noticed for hearing.  And so, you know,
  

14   they -- they didn't just have to ignore it.  So I think,
  

15   you know, on that respect, you know, there is an issue.
  

16             Again, I don't want to get too much in my
  

17   opening statement, but I believe that there are maybe
  

18   two, and I don't know, maybe Your Honor, too, three
  

19   people in this room who have attended a promulgation
  

20   hearing, and I readily admit I'm not one, but I've gone
  

21   back and read the transcripts, and I know this,
  

22   everything must be proved.
  

23             That means when we come to paragraph 50, and
  

24   all the subsections of paragraph 50, we're writing on a
  

25   blank slate.  There is no whey factor today.  There is
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 1   none.  So you have to prove what it is.  By definition,
  

 2   proving what it is means you must also disprove
  

 3   alternatives.  This is an alternative.  The cooperatives
  

 4   will have the burden of proving that it ought to be what
  

 5   it is, and not allowing us to present alternative
  

 6   evidence that it shouldn't be that, by definition
  

 7   undermines the nature of the promulgation hearing,
  

 8   and --
  

 9             JUDGE CLIFTON:  You lost me.
  

10             MR. ENGLISH:  Well, okay.  How about this?
  

11             JUDGE CLIFTON:  Do that sentence again.
  

12             MR. BESHORE:  Let me do the sentence
  

13   differently.
  

14             JUDGE CLIFTON:  Okay.
  

15             MR. ENGLISH:  I propose today there be no whey
  

16   factor issues in the cheese price as an appropriate
  

17   modification.  There is no whey factor today.  It has to
  

18   be proven up that we need a whey factor in California.
  

19   It can't just be assumed, it can't come from the air,
  

20   and I have an appropriate modification, Your Honor, that
  

21   the whey factor should be eliminated.  But guess what,
  

22   I'm not eliminating it, I'm saying it shouldn't be
  

23   adopted because it doesn't exist now.  All right.  I'm
  

24   not doing that.
  

25             I'm saying that given this is a promulgation
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 1   hearing, given the fact that everything must be proved
  

 2   and nothing can be assumed, this record has to stand on
  

 3   its own, and maybe Mr. Beshore is going to disagree with
  

 4   me, but that's our legal decision, that every single
  

 5   provision must be proved.  And there is no whey factor
  

 6   in a California Federal order, because there is no
  

 7   California Federal order today, and that means that
  

 8   whoever wishes to prove up a whey factor must prove it.
  

 9   And that means if there is contrary evidence, even if we
  

10   don't have a modification, that it shouldn't be X, that
  

11   instead it should be Y, then you can't adopt X.
  

12             JUDGE CLIFTON:  You know, what you've just
  

13   said is very persuasive to me, Mr. English, because what
  

14   you're talking about is presenting issue on -- excuse
  

15   me, presenting evidence on an issue, and of course you'd
  

16   be allowed to do that, even if you hadn't given us a
  

17   heads-up as to where you're going.
  

18             MR. ENGLISH:  Exactly, Your Honor.  But we're
  

19   giving a heads-up, and we're saying it can't be X, and
  

20   the reason it shouldn't be X is that the liquid whey
  

21   value is a more appropriate mechanism, and we are giving
  

22   notice, and okay, didn't have it in the notice of
  

23   hearing, but we certainly submitted and sent it to
  

24   everybody, and here I am, I raised it on Tuesday, we've
  

25   all known this discussion is coming, it's been on the

751



TRANSCRIPT OF PROCEEDINGS - VOLUME IV

 1   Internet.  Everybody knows.  And besides that, everybody
  

 2   knows the only reason we're here in Fresno is because of
  

 3   the whey factor.  That's it.  That's why we're here.  So
  

 4   to say we're not going to be able to argue about the
  

 5   whey factor and present alternative evidence about what
  

 6   whey factor should be, and yes, we're giving a heads-up.
  

 7             JUDGE CLIFTON:  The other thing I love about
  

 8   this particular hearing is that audio feed, and the fact
  

 9   that when it becomes briefing time, people from all over
  

10   the county can weigh in on it.  Excuse me.
  

11             MR. BESHORE:  You're the first one that used
  

12   W-E-I-G-H today.
  

13             JUDGE CLIFTON:  Being heard on this topic.
  

14   All right.
  

15             Does anyone else --
  

16             MR. ENGLISH:  May I just a couple --
  

17             JUDGE CLIFTON:  Not -- not yet.
  

18             MR. ENGLISH:  Okay.
  

19             JUDGE CLIFTON:  Does anyone else want to ask
  

20   questions of Mr. English at this point?
  

21             All right.  Now, Mr. English, you may say
  

22   whatever else you have.
  

23             MR. ENGLISH:  Well, I think you and I covered
  

24   a lot of it, but I do want to emphasize that the
  

25   Department in its own letter, Exhibit 16, called it a
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 1   modified proposal, and whether it's modified or
  

 2   alternative is irrelevant, the Department recognized
  

 3   that it was a modified proposal, and that's what we're
  

 4   trying to do now is modification.
  

 5             But I also think in our colloquy I -- we have
  

 6   discussed the concept that we can present the evidence
  

 7   anyway as an alternative, and that's why we think it
  

 8   ought to be open and known that we intend to do so, and
  

 9   that alternative is better in our view.  Now,
  

10   Mr. Beshore is going to say no, it's not.
  

11             And -- and then finally, I -- I want to go
  

12   back.  There was certainly no attack on the
  

13   producer-handler proposal, except for I said we're going
  

14   to oppose it, but that's the substance.  In procedure,
  

15   when and if they come up with actual language, if it
  

16   doesn't track the hearing notice, I commit that I will
  

17   not be objecting to that.  I may argue that if that's
  

18   done, what's sauce for the goose is sauce for the
  

19   gander, but I will not argue against it on the process.
  

20             This hearing, Your Honor, is unprecedented in
  

21   my legal career, and I've been doing this now since
  

22   1985.  It is -- there was a promulgation hearing in
  

23   Idaho as we talked about in 1981.  Obviously Idaho has
  

24   grown a great deal since then, back then it wasn't quite
  

25   the milk supply that it is, we are talking about an
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 1   enormous -- 20 percent of the nation's milk supply.  By
  

 2   definition, everybody in this country involved in the
  

 3   dairy industry knows that this proceeding will impact
  

 4   them, and they are fairly on notice based upon the
  

 5   procedures that are well-known that there are
  

 6   modifications that can be made.
  

 7             And I hope there are modifications made to
  

 8   proposals going forward, because I think that there will
  

 9   be testimony that suggests there should be
  

10   modifications.  And when those modifications are made,
  

11   they ought to be permitted on a procedural basis because
  

12   otherwise, yes, there's a straitjacket, and this hearing
  

13   can't have a straitjacket.  It is a promulgation
  

14   proceeding.
  

15             I urge you to allow us to actually discuss
  

16   this issue as a proposal as opposed to simply -- as
  

17   opposed to simply evidence against, which we will do
  

18   regardless.
  

19             Thank you.
  

20             JUDGE CLIFTON:  Who else would like to be
  

21   heard?
  

22             Mr. Vetne.  Keep it short.
  

23             MR. VETNE:  Amen.  I'd like -- John Vetne for
  

24   Hilmar.
  

25             I like the way that we've come into focus on
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 1   this hearing.  I want to express gratitude to -- to
  

 2   Brian Hill for explaining the Administration's position,
  

 3   when he uses the term "Administrator," and at the end
  

 4   agreed with me that it's up to Your Honor.
  

 5             What we have here is we have a straitjacket.
  

 6   In the Rules of Practice, the Administrator's function
  

 7   is develop a notice of hearing, write and recommend a
  

 8   decision.  The Secretary's function in the Rules of
  

 9   Practice come in at the end, which tracks Section 557 of
  

10   the Administrative Procedural Act.  After a staff
  

11   recommendation in Section 775, the Agency head issues a
  

12   final decision.  That's when the Secretary comes in.
  

13             So if there's a straitjacket here, it would be
  

14   a straitjacket in the flexibility of the Secretary to
  

15   determine the appropriate remedy when it comes --
  

16   finally comes to the agency head's desk.  Now, in their
  

17   recommended decision, the Administrator can hear all of
  

18   the evidence on modifications of proposals, and in its
  

19   recommended decision determine "we don't think this
  

20   ought to be adopted because the economics don't support
  

21   it" or "we think we ought not do it here, but it might
  

22   be a good idea, let's take it to national hearing."  All
  

23   of those reasons can be staff recommendations to the
  

24   Secretary, but if you don't open the floor to consider
  

25   it, the Secretary doesn't have the opportunity to
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 1   exercise that thought in the final process.
  

 2             And only one other footnote here, the -- the
  

 3   AMAA, which authorizes milk marketing orders, also
  

 4   authorizes food and vegetable milk marketing orders.
  

 5             JUDGE CLIFTON:  You don't mean food and
  

 6   vegetable milk marketing orders.
  

 7             MR. VETNE:  I don't.  Those are smoothies.
  

 8             Authorizes fruit, vegetable, and tree fruit
  

 9   and all other crop marketing orders, and the way they
  

10   work is you have a formal hearing like this in which
  

11   evidence is received, and a marketing order is developed
  

12   that provides the parameters of restrictions, and
  

13   immediately every effective rule governing marketing is
  

14   thereafter created by notice-and-comment rulemaking,
  

15   which was addressed earlier, what happens if we, you
  

16   know, we have this, and we have to go to another
  

17   rulemaking.  That, in fact, is how most of the
  

18   Department's marketing orders operate.  You have a
  

19   structure, and then you have fine tuning by a
  

20   notice-and-comment rulemaking, so it's not unusual.
  

21             Thank you.
  

22             JUDGE CLIFTON:  Thank you, Mr. Vetne.
  

23             Who else would like to be heard?
  

24             MR. BESHORE:  Just very briefly.  We don't
  

25   object, though it's implied, to the notion that there
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 1   will be mod -- that there can be modifications or
  

 2   appropriate modifications, we're going to have some of
  

 3   our language, some tweaks here and there, some things
  

 4   that need to change, so that's -- I don't think that's
  

 5   really an issue on the table here.  It's like what's the
  

 6   scope and possible modifications that can be -- that can
  

 7   lead to results in -- in orders from this hearing.
  

 8             I completely reject the suggestion or the
  

 9   argument in Mr. English's arguments, if I understood it
  

10   right, that there's something different in terms of the
  

11   rules of scope of notice or -- or rules of discussion
  

12   with respect to promulgation hearing versus any other
  

13   hearings.  There's nothing anywhere in the Rules of
  

14   Practice or the Act that says there's any difference
  

15   there.  And within that, I completely reject the -- the
  

16   statement that -- that the proponent in this hearing of
  

17   rules must disprove, and this is what was stated, as its
  

18   burden must not only prove something, what it wants, but
  

19   disproves every possible alternative.  I mean, that
  

20   opens up literally the universe.
  

21             And so the universe isn't here because it's a
  

22   promulgation hearing.  We don't have to disprove every
  

23   other possible alternative in the universe in order to
  

24   have something on the table that can be adopted, and
  

25   that whole concept of -- of, you know, expanding
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 1   infinitely because it's a promulgation hearing what
  

 2   should be discussed and needs -- needs to be rejected.
  

 3             And, by the way, the evidence can be
  

 4   discussed, you know, hypotheticals can be discussed in
  

 5   the hearing.  The issue is what can be adopted.  I
  

 6   think, you know, it's quite possible that out of a
  

 7   hearing such as this, and two steps like this have
  

 8   occurred in the past of a hearing such as this, an order
  

 9   can be adopted and it can be followed by another notice
  

10   of hearing to -- with -- to consider issues in a broader
  

11   context.  If they need to be considered nationally, as
  

12   some of these do -- would if they were to be subject to
  

13   adoption.
  

14             MR. HILL:  This is Brian Hill.
  

15             I do just have to take issue with one thing
  

16   that Mr. English said.  I think he -- I believe that he
  

17   said in talking about Exhibit Number 16 that the USDA
  

18   AMS acknowledged that this was a modified proposal.
  

19   That just simply is not true.  We were responding to
  

20   Mr. English's letter of May 27th, which was Exhibit
  

21   Number 14, and previously that, we had called for
  

22   modifications, and this -- his Exhibit Number 14 was his
  

23   letter to discuss his proposed modifications, and so we
  

24   used that language.
  

25             But it's quite clear in Exhibit Number 16 from
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 1   the letter, you can read it yourself, but I'll read it
  

 2   on the record, "The modification to your proposal is not
  

 3   included in the Notice of Hearing issued on July 27,
  

 4   2015.  USDA finds that your submission constitutes a new
  

 5   proposal, not a reasonable modification to your initial
  

 6   proposal submitted on April 10, 2015."
  

 7             I just want to add that on the record we do
  

 8   not acknowledge that this was a -- appropriate
  

 9   modification was made.  Thank you.
  

10             JUDGE CLIFTON:  Does anyone else want to be
  

11   heard on this issue?  There is no one.
  

12             First of all, the -- the denial letters are
  

13   entirely proper, and I agree with Mr. Hill that if you
  

14   set deadlines and then ignore them, you're in danger of
  

15   showing partiality, which is not what we're about.  This
  

16   opportunity for the Secretary of Agriculture, the United
  

17   States Secretary of Agriculture to draft the best milk
  

18   marketing order in the country is quite unique.  All of
  

19   the experience that the Secretary has so far in
  

20   administering the other orders, all of the good work
  

21   that's gone into this hearing.  We have an enormous
  

22   amount of experience, of data, of heavily qualified
  

23   people who will present.
  

24             There are a number of areas where we're
  

25   already aware that the issues are very thought provoking
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 1   and will require very careful consideration.  Because I
  

 2   believe this alternate proposal of the proponents of
  

 3   Proposal Number 2 is worthy of consideration, I think it
  

 4   should be part of this hearing.  The only reason I would
  

 5   exclude it is if I found that it was just too
  

 6   fundamentally unfair to those who will oppose it because
  

 7   of it being a surprise or sprung upon them or there not
  

 8   being adequate time to address it, and here I don't find
  

 9   any of those is actually true.
  

10             So, Mr. English, you will be permitted to
  

11   retain your ideas that are expressed in Attachment III,
  

12   which is Exhibit 17, as if they were an original
  

13   proposal.
  

14             MR. ENGLISH:  Exhibit 15.
  

15             JUDGE CLIFTON:  15.  Thank you.  15.
  

16             Does anyone want to ask me any questions about
  

17   my ruling or ask for any further findings?  There is no
  

18   one.
  

19             Let's break for lunch.  Will an hour and 15 be
  

20   sufficient?
  

21             MR. HILL:  That's fine, Your Honor.
  

22             MR. ENGLISH:  Thank you, Your Honor.
  

23             JUDGE CLIFTON:  You're welcome.
  

24             All right.  It's almost 12:15.  Please come
  

25   back at 1:30 ready to go.
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 1             (Whereupon a break was taken.)
  

 2             JUDGE CLIFTON:  We're back on record now at
  

 3   1:35.
  

 4             I think opening statements are next.  Do we
  

 5   have an agreed order upon which to proceed?  Will we go
  

 6   with Proposal 1 first, and then Proposal 2, and Proposal
  

 7   3 and 4?
  

 8             MR. ENGLISH:  Except that Proposals 3 and 4
  

 9   are going to be held in abeyance.
  

10             JUDGE CLIFTON:  Thank you for reminding of
  

11   that, that's correct.
  

12             All right, then we'll begin.
  

13             MR. BESHORE:  Marvin Beshore.
  

14             Thank you, Your Honor.  We've never, to my
  

15   knowledge -- we have a lot of institutional knowledge in
  

16   the room here, I've got some of it.  I don't -- I'm not
  

17   aware that we've ever had opening statements in a
  

18   federal order hearing before.  Vetne might contradict me
  

19   or correct me, but I'm -- appear to be first, I guess,
  

20   and I thank you for the opportunity.
  

21             On behalf of the dairy members of California
  

22   Dairies, Inc., Dairy Farmers of America, and
  

23   Land O'Lakes, we've developed and proposed in Proposal
  

24   Number 1 for this hearing a Federal milk marketing order
  

25   for the State of California.
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 1             These cooperatives are owned by dairy farm
  

 2   families who represent more than 75 percent of the milk
  

 3   produced in California.  And in addition, the
  

 4   cooperatives operate in 12 plants producing various
  

 5   dairy products here in California:  Butter, cheese,
  

 6   milk, cottage cheeses.  We also market bulk milk into
  

 7   intermediate and fluid products to a majority of the
  

 8   State's buyers.
  

 9             The State of California is the largest
  

10   milk-producing state in the United States with more than
  

11   20 percent national production, and this hearing is
  

12   requested and this proposal is supported, as I've
  

13   indicated, by a substantial majority of the farmers who
  

14   produce the milk in this largest producing state in the
  

15   country, and the only major milk production region in
  

16   the country which has not had a Federal milk marketing
  

17   order.  If adopted, this order would be the largest
  

18   order in the Federal Milk Marketing Order system with
  

19   monthly poolings of around 3.4 billion pounds.
  

20             In spite of California's significance and
  

21   influence in the United States dairy industry, it's not
  

22   been a part of the federal order system, but it has had
  

23   since the 1930's a state regulatory system, which has
  

24   involved a milk marketing order.  Interestingly, from
  

25   the very beginning, there was a federal milk product
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 1   order under the Agricultural Marketing Agreement Act in
  

 2   the State of California.  And the California statutes
  

 3   from the very beginning, as far as I can determine,
  

 4   recognized and explicitly provided for the possibility
  

 5   that a Federal order could preempt and supersede the
  

 6   state regulations, but over the years the order in
  

 7   California was administered by the state in a manner
  

 8   that made it reasonably consonant with the national
  

 9   system and made it reasonably acceptable to the dairy
  

10   farmers and others who were affected by it so that it --
  

11   it continued -- or continued to be state regulation of
  

12   minimum prices for raw milk to dairy farmers in
  

13   California through all these years.
  

14             But that state system, which over the years
  

15   maintained a reasonable accommodation between the
  

16   national markets and the national system and -- and
  

17   California broke down, has broken down in recent years.
  

18   And in particular since around 2010 it has become
  

19   effectively dysfunctional as far as relating to the
  

20   interests of California dairy farmers.  The dysfunction
  

21   in the California system, the dairy farmers in the state
  

22   have repeatedly attempted to have changes to the pricing
  

23   in the system during that period of time without
  

24   success, without substantial success, and that's why
  

25   we're here.
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 1             The dysfunction in the state system, which has
  

 2   meant that California dairy farmers where milk has
  

 3   received minimum prices substantially less than those
  

 4   applicable to basically the rest of the country through
  

 5   the Federal Milk Marketing Order system, it has cost
  

 6   California dairy farm families millions and millions of
  

 7   dollars.  The trade -- one of the trade associations in
  

 8   the state has denominated this, the California discount
  

 9   in calculating it regularly, so that the cumulative
  

10   impact of this dysfunction in California's minimum milk
  

11   price regulations to California dairy farm families has
  

12   approached and maybe even exceeded two billion dollars.
  

13             Because of that, this proposal has been
  

14   requested, and we thank the Department for providing
  

15   this hearing to remedy this intolerable situation to
  

16   California dairy farmers.
  

17             So what's our proposal?  We -- we submitted a
  

18   comprehensive proposal.  Looking at the -- the May --
  

19   the May letter I submitted there were 57 pages of -- of
  

20   proposed -- in the proposed order language, mostly
  

21   single spaced, it's about seven or eight pages in the
  

22   Federal Register.  It's an A-to-Z proposal, it's a full
  

23   proposal.  But when we look at it, and I want to talk
  

24   about and get to and mainly talk about the -- the
  

25   controversial issues as Your Honor has requested, or the
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 1   issues that have, you know, drawn the most attention.
  

 2             When you look at the proposal, we did not and
  

 3   are not here to reinvent the wheel.  Okay.  Of the 57
  

 4   pages, probably, and I haven't counted it, 90 percent of
  

 5   it at least is a proposed adoption of the basic
  

 6   infrastructure of the Federal order system, which has
  

 7   evolved and been proven and is -- and workable over the
  

 8   years, and which is in place in the rest of the system:
  

 9   The so-called part 1000 and uniform provisions.  We're
  

10   not going to -- we're not going to reinvent them, and
  

11   frankly we don't think we have the obligation to come
  

12   into this hearing and file a patent for the re-invention
  

13   of that wheel.
  

14             The basic infrastructure is in our proposal.
  

15   There's already been testimony about it.  There will be
  

16   more testimony about it.  We think it should be in place
  

17   and should be adopted in California.
  

18             Now, in addition to those -- to the basic
  

19   provisions which include, you know, classification of
  

20   milk, boarding and payments, equalization, audits, you
  

21   know, administrative assessments, Marketing Service
  

22   assessments, many of the various basic -- basic
  

23   definitions that aren't in dispute, all of those things.
  

24             In addition to those items, I just want to
  

25   identify and talk about five areas that are going to be
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 1   the subject of, you know, discussion and debate.  And
  

 2   the first one is really a threshold issue, which has
  

 3   been highlighted even today by -- by Mr. English and
  

 4   which is highlighted in the Dairy Institute proposals,
  

 5   and that is the assertion, quite incorrectly, that we --
  

 6   in order to have a Federal order in California, we must
  

 7   prove that there is some serious, utterly serious, I
  

 8   guess, state of chaos in the industry.  We don't think
  

 9   that's correct.
  

10             In fact, just talk about three things.  The
  

11   Agricultural Marketing Agreement Act nowhere says that
  

12   there is a -- that a hearing may only be held and orders
  

13   may only be issued if there is a prior finding of some
  

14   level of measurable magnitude of disorder or chaos or
  

15   whatever.  There's nothing in the Act that says whatever
  

16   preliminary finding there is before there's an order.
  

17   The Act says that producers may petition, parties may
  

18   petition, you can have hearings, and orders may be
  

19   promulgated with the intention of establishing and
  

20   maintaining orderly marketing.
  

21             I'd also note that in terms of the need to
  

22   have any -- some preliminary proof of -- of substantial
  

23   disorder, or chaos, I guess, Congress -- we're here
  

24   because Congress authorized this hearing, and in
  

25   authorizing it, it was obviously well-aware that there
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 1   was in California a system of market-wide pooling,
  

 2   minimum pricing for handlers or producers, and a quota
  

 3   program, which it expressly authorized could be part of
  

 4   a Federal order.
  

 5             Now, if the predicate or the necessary
  

 6   preliminary proof for an order is that there be utter
  

 7   disorder, Congress knowing that there was minimum
  

 8   pricing and pooling and a market-wide system in
  

 9   California, regulatory system including quota, what it
  

10   would have -- Congress would never have said you can
  

11   have a hearing.  If the regulations mean there's dis --
  

12   there's not disorder, that authorization by Congress
  

13   would be nugatory, I mean, it would be nonsense.
  

14             So Congress knew what the system was and it
  

15   authorized this hearing, and it authorized a Federal
  

16   order that incorporates quota, and it also said -- of
  

17   course California, California law has recognized side by
  

18   side with this Act for years, decades, that a Federal
  

19   order was possible at any time and could supersede
  

20   California law.
  

21             So the threshold argument that some level of
  

22   proof of disorder or chaos is wrong on the law, but even
  

23   if it wasn't wrong on the law, we'll show that it was
  

24   wrong -- and that it's wrong with facts because the
  

25   facts show that in the markets -- in the marketplace in
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 1   California versus the rest of the country, versus its --
  

 2   its adjoining areas and the rest of the country, there
  

 3   is substantial and material misalignment of prices in
  

 4   all classes of milk for handlers, and as a result, a
  

 5   substantial disadvantage and misalignment of producer
  

 6   prices.
  

 7             So the threshold issue of whether there's
  

 8   enough to even promulgate an order, the Dairy Institute
  

 9   petition -- position is wrong both on the law and the
  

10   facts.
  

11             Second issue:  Quota.  We're going to propose
  

12   and we do propose that the present California quota
  

13   system, in which producers hold and have the right to
  

14   trade, to sell, and purchase quota, without going into
  

15   the details of the definitions at all, that it be --
  

16   that it be maintained as authorized by the congressional
  

17   legislation in a manner that, quote, "recognizes quota
  

18   value," that's what the law says should be done.
  

19             Our proposal provides that it would be
  

20   co-administered with CDFA.  Basically the quota system
  

21   would remain in place and the quota values with CDFA
  

22   administering it hand in glove with the Market
  

23   Administrator of the federal market order pool, and the
  

24   quota values would be part of the entitlement to the
  

25   pool revenues for those who hold quota, and other
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 1   producers would receive the over base or the federal
  

 2   minimum blend price plus quota.
  

 3             We respectfully suggest that a proposal which
  

 4   would result as the USDA's economic impact analysis
  

 5   indicated, that would result in the elimination of quota
  

 6   value after a couple decision points, two, three, four,
  

 7   five months, whatever it is.  That system does not
  

 8   follow the legislation, which says it must recognize
  

 9   quota value.  Value which on the balance sheets of dairy
  

10   farmers in California, dairy farm families in California
  

11   is worth at market prices, it's sold monthly, daily,
  

12   weekly, there are transactions every month, which at
  

13   market price is worth about 1.2 billion dollars.
  

14             Third issue is prices, you know, minimum class
  

15   prices.  And of course we had some -- we had some
  

16   argument this morning that goes -- goes towards this in
  

17   a way.  But the basic -- our basic position in our
  

18   proposal is that California should become part of the
  

19   national Federal order system minimum price grid, Class
  

20   prices I through IV.  Why?  The USDA in the Federal
  

21   order system has held for at least 40'ish years or so
  

22   that national made -- that the markets for manufactured
  

23   dairy products, for Class III and IV products are
  

24   national.  I mean, that's been a finding that has been
  

25   made by USDA and has continued to be made and reiterated
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 1   and iterated, and -- and therefore adopted in the
  

 2   Federal order system in uniform national Class III and
  

 3   IV prices, most recently and universally in the Federal
  

 4   order system and in the Federal order reform process.
  

 5             California should be part of that --
  

 6   California is part of that national market, and
  

 7   California dairy farmers should have those national
  

 8   minimum regulated prices.  That's our proposal.  The
  

 9   Class I prices, the Federal order system has already set
  

10   Class I prices for California, and they should be
  

11   adopted, as should Class II, which is -- which is driven
  

12   off of Class IV.
  

13             The great irony in the pricing discussion for
  

14   California is that California dairy farmers supply the
  

15   milk, which is made into the manufactured dairy
  

16   products, the sale price of which is a factor, a major
  

17   factor, in some cases a determining factor, in the
  

18   end-product price formulas in the Federal order system.
  

19   We also either own or supply the plants, the make
  

20   allowances for which are in the end-product formulas in
  

21   the Federal order system, in some cases exclusively,
  

22   only California make allowances are in -- in the -- are
  

23   factored into the make allow -- only California plant
  

24   costs are factored into the make allowances for one of
  

25   the products in the, you know, in the Federal order
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 1   system, but all California costs are factored into all
  

 2   the products.
  

 3             California producers and the California dairy
  

 4   industry has supplied everything to the Federal order
  

 5   system for manufactured prices, but California dairy
  

 6   farmers have been denied the minimum values, which are
  

 7   represented by the product prices and those make
  

 8   allowances.  They should have those -- those minimum
  

 9   values.
  

10             Two other issues that -- that -- that are in
  

11   the hearing that are not -- not part of the 1000 issues
  

12   that have some substantial discussion coming with them,
  

13   presumably transportation credits.  We have a
  

14   transportation credit provision which is similar to
  

15   provisions in Order 30 and in the Southeast Orders 5 and
  

16   7, but not identical.  In the California pool, we're
  

17   proposing that milk be -- that credits be allowed to
  

18   move milk from the production areas to the high
  

19   population demand areas.  Not to -- not to plants all
  

20   over the state, but to Class I and Class II plants in
  

21   the high population demand areas through a
  

22   transportation credit system, the reimbursement for
  

23   which is driven off of actual costs of transporting milk
  

24   and -- and ability of fuel adjustment to -- to keep
  

25   the -- keep the credit market or price -- price

771



TRANSCRIPT OF PROCEEDINGS - VOLUME IV

 1   sensitive on a current basis.
  

 2             It's a similar system to that which is in the
  

 3   California state system, not identical.  Similar to that
  

 4   which is in some Federal orders but not identical, but,
  

 5   you know, authorized as a type of provision that can go
  

 6   into pools under the Marketing Agreement Act.
  

 7             Final issue, and the one that's probably
  

 8   addressed the most, perhaps -- perhaps the most common,
  

 9   of course, is pooling, or some pooling.  And -- and
  

10   here's where I think -- I think it's really important to
  

11   understand the context that we're working under in terms
  

12   of the Agricultural Marketing Agreement Act.  You know,
  

13   part of the genius of this Act, which is -- the core of
  

14   which has basically, you know, remained in place since
  

15   it was adopted in -- in the '30's, 1937 the bulk of it.
  

16   The genius of it is that there's a baseline of mandatory
  

17   requirements in the Act that has continued, and that's
  

18   uniform pricing to producer and uniform pricing to
  

19   handlers, that's an inviolable baseline, and so you got
  

20   the Supreme Court -- the Supreme Court cases that have
  

21   addressed the Act after the constitutionality was upheld
  

22   in Rock Royal in 1939 that have addressed the substance
  

23   of the Act, they've addressed whether -- whether certain
  

24   provisions violated producer price uniformity or handler
  

25   price uniformity.  There's been some cases on procedure,
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 1   but the baseline is what's -- what's been litigated
  

 2   mostly because it's inviolable, and we don't touch it,
  

 3   but the genius is that the rest of the requirements of
  

 4   federal milk orders are not dictated by the Act.  And
  

 5   when it comes to pooling, here's what the Act says.  The
  

 6   Act says the orders can have uniform prices to all
  

 7   producers irrespective of the use to which their milk is
  

 8   put by the handler to which their milk is delivered.
  

 9   Pools can be established -- now that's quoted, I'm
  

10   paraphrasing or going back over it.  It authorizes pools
  

11   which establish uniform prices to all producers
  

12   irrespective of the use to which their milk is put by
  

13   the handler to which their milk is delivered.  It says
  

14   nothing about priority of one use over another.  There's
  

15   nothing there that says Class I is the only use that can
  

16   be pooled -- the only value that can be pooled on a
  

17   uniform basis.  There's nothing there that says
  

18   anything, in fact, about the limitation by which the
  

19   orders can be fashioned to require that, those uniform
  

20   prices and uniform pooling.
  

21             So what we find over the years and what we
  

22   find at present is that pooling provisions are
  

23   determined on the basis of the individual market.  You
  

24   got ten orders out there now.  Every one of them, every
  

25   one of them have different pooling provisions.  Now,
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 1   some parts of them are the same, but no two of them are
  

 2   identical, and if I went back into, you know, and looked
  

 3   at the CFR in 1960 when there were 80 orders, I don't --
  

 4   I would wager that every one of those orders had
  

 5   different pooling provisions, none of them were
  

 6   identical because they're tailored to the marketplace,
  

 7   all of those provisions, producer deliveries, plants, et
  

 8   cetera.
  

 9             So we've studied this marketplace, we've
  

10   studied the class uses, the class prices, the dynamics,
  

11   and we have proposed a pooling system which fits this
  

12   marketplace.  It's perfectly permissible under the Act
  

13   and which the record that we will present will justify.
  

14             The pooling provision is one.  It's not
  

15   surprising it's unique since we've never had a Federal
  

16   order that had quota of the type we have here in
  

17   California, for instance.  We've also had never -- never
  

18   had a Federal order this big.  And, you know, there are
  

19   various other unique characteristics of California, but
  

20   what our record will establish, what our testimony will
  

21   show, what the analysis will show is that it's important
  

22   to return uniform prices to dairy farmers in California
  

23   that all the milk be pooled regularly, and therefore our
  

24   definition of a pool plant, or one -- our -- one of our
  

25   key definitions for a pool plant is any plant in the

774



TRANSCRIPT OF PROCEEDINGS - VOLUME IV

 1   State of California receiving Grade A milk from a
  

 2   California milk -- milk producer.
  

 3             So this is a very important hearing to
  

 4   California dairy farm families that we represent.  We
  

 5   really appreciate the opportunity, and we look forward
  

 6   to presenting the data that we've assembled and having
  

 7   it examined and scrutinized for this hearing so that we
  

 8   can have a positive result at the end of the day for
  

 9   California dairy farm families.  Thank you.
  

10             JUDGE CLIFTON:  Thank you.
  

11             MR. ENGLISH:  Before I begin, there was a
  

12   reference copy.  Can I borrow?
  

13             MR. HILL:  That's fine.
  

14             MR. ENGLISH:  Are you sure it's not marked up?
  

15             Good afternoon.  Thank you, Your Honor.  I --
  

16   I agree with Mr. Beshore that this is a unique, but I
  

17   also think it is a wonderful opportunity, and I think
  

18   it's great for everybody to be able to hear in sort of
  

19   an organized format, a road map of what we're looking
  

20   at.
  

21             And by the way, I actually very much
  

22   appreciated your questions during the last, so if you
  

23   want to interrupt and ask questions, I have no problem
  

24   with that.
  

25             So -- is the mic on or not?  I'm sorry, Chip
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 1   English.  The judge didn't ask.
  

 2             And I will try to organize my comments a bit
  

 3   along the line of Mr. Beshore to respond, but also using
  

 4   the tentative schedule, so in a way I'm going to start
  

 5   with an opening statement, and I also will talk about
  

 6   what things are controversial and are not controversial.
  

 7             I think it's interesting that Mr. Beshore
  

 8   effectively said I'm a strawman and then knocked it
  

 9   down.  He used words that I certainly have not used and
  

10   don't intend to use.  He used "utter chaos," "serious
  

11   chaos."  That's not the standard.  The standard is
  

12   disorderly market.
  

13             And while it may or not be in the Act, it is
  

14   in the rules, and whether or not the Department needed
  

15   to do this ahead of time, we're here to hear it, but
  

16   nonetheless, under 900.3, the job of the Secretary
  

17   ultimately is to conduct an investigation -- well, this
  

18   hearing can be the investigation and consideration.  And
  

19   the Administrator, then, would be concluding that the
  

20   proposed marketing agreement or marketing order will
  

21   tend or not tend to effectuate the desired policy of the
  

22   Act.
  

23             The point is do we have disorderly marketing
  

24   at all, and we say no.  At the very beginning, there is
  

25   not disorderly marketing.  I don't say utter chaos, I
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 1   don't say anything else, I say disorderly marketing.
  

 2             The term "disorderly marketing" comes to us
  

 3   after 70 or more years of USDA promulgation, the
  

 4   decisions that Ms. Taylor, Mr. Hill, have mentioned
  

 5   that we had with respect to these orders.  And the
  

 6   declared policy of the Act, which is to bring forth an
  

 7   adequate supply for milk for fluid use.  Mr. Beshore
  

 8   mentioned a number of Supreme Court cases.  Those same
  

 9   Supreme Court cases refer to an adequate supply of milk
  

10   for fluid use.
  

11             We have the Department's own witnesses
  

12   recognize that this market is most akin to the Upper
  

13   Midwest.  Yes, there's differences, but the primary
  

14   similarity is that both markets are very low in Class I
  

15   utilization.  There is clearly adequate supply of milk
  

16   for fluid use in California, and that cannot be
  

17   contested.  So what the co-ops have to do is prove, and,
  

18   yes, if you're going to change the policy of 70 years,
  

19   you do have to prove that they need to do something
  

20   different for California.
  

21             Let me quickly run through what is
  

22   controversial and non-controversial, but again in the
  

23   context of this is a promulgation hearing, and one place
  

24   where I think we do disagree -- and first let me correct
  

25   something from -- either I incorrectly stated it or,
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 1   Mr. Beshore, you incorrectly heard it.  It is not the
  

 2   case that you have to both prove your case and disprove
  

 3   ours.  I'm not saying that.  What I was saying is that
  

 4   if we provide an alternative, it needs to be considered
  

 5   by the Department, and the Department has to consider
  

 6   ultimately which one prevails.  But I'm not saying you
  

 7   have to disprove ours.
  

 8             But the idea that there is, you know, a patent
  

 9   on solutions when there's a promulgation hearing is
  

10   incorrect, and that is most important because to the
  

11   extent there are national provisions that affect
  

12   economic decisions that have -- that date back to
  

13   Federal order reform, and thus economic facts from '96,
  

14   '97, '98, or economic facts that may have been amended
  

15   in make allowance hearings, those are all dated, and you
  

16   can't simply say because of uniformity, we get to have
  

17   that.
  

18             And, frankly, the Department has recognized
  

19   that in a different Upper Midwest decision.  It rejected
  

20   the goal of uniformity in light of the fact that what
  

21   was proven wasn't sufficient to go that way.  So, yes,
  

22   it may be the Secretary can conclude at the end of the
  

23   day that some of these prices should be like they are in
  

24   the Federal order, but they have to prove it and justify
  

25   it.  You can't simply say because it's in the other
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 1   Federal orders, we get it.  That's a controversial
  

 2   issue.
  

 3             There are some definitions that are not
  

 4   controversial.  We haven't proposed different product
  

 5   classifications, except to the extent there's a
  

 6   shrinkage issue for ESL facilities.
  

 7             The marketing area is not controversial.
  

 8   While we disagree over the interpretation of the
  

 9   statute, it's clear that what Congress intended, what
  

10   the Federal order for California only, if somebody had a
  

11   bright idea of making an Arizona and Southern California
  

12   order and before the MREA Northern Nevada and San
  

13   Francisco Federal order, that isn't an order, and so we
  

14   don't disagree on the marketing area.
  

15             But we do disagree about pooling.  And
  

16   Mr. Beshore turns the argument on its head and wants to
  

17   talk about, well, we have these pooling provisions and
  

18   here's the pricing, but that has to be read, again, in
  

19   the context of 70 years of history, and the 70 years of
  

20   history in bringing forth an adequate supply of fluid
  

21   milk.  What happens -- they call it inclusive pooling,
  

22   we call it mandatory pooling.
  

23             What happens when every single plant is a pool
  

24   plant in California?  You have no performance standards.
  

25   You have no need to move one truck of milk to a Class I
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 1   plant paying Class I differentials.  You can't find that
  

 2   in another Federal order.  And I submit that the statute
  

 3   doesn't go that far as to permit a complete rewrite
  

 4   simply because the dairy farmers want all the plants to
  

 5   be pooled.  There are consequences to that.
  

 6             Another consequence of that is even as the
  

 7   dairy farmers complain that the whey factor in
  

 8   California is undervalued -- and we think it might be
  

 9   overvalued in the Federal orders -- the fact that you
  

10   have inclusive pooling, as shown in the exhibits already
  

11   submitted, would put California handlers purchasing
  

12   products on mandatory pooling at Class III and Class IV
  

13   prices at a disadvantage to their principal competitors,
  

14   especially in Order 30, who are able to buy milk at
  

15   nonpool prices.  That's the whole thing.  That's why we
  

16   have eligible milk not pooled.  So you're going to
  

17   create a mechanism that discriminates against California
  

18   manufacturers as opposed to the entities in Federal
  

19   orders who are able to keep all their milk.
  

20             In fact, we heard from the Market
  

21   Administrator that there is milk residing inside the
  

22   marketing area next to or adjacent to milk that is
  

23   pooled.  That does not affect their ability to
  

24   administer the order, except to the extent when it drops
  

25   significantly and they don't have enough money, and
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 1   that's a different issue in interest.  But you can't
  

 2   have mandatory pooling at a higher price.
  

 3             California has a form of mandatory pooling but
  

 4   at lower prices.  And the consequence of the cooperative
  

 5   proposal is to result in prices that are not market
  

 6   clearing.  So we will be arguing about market clearing.
  

 7             Let's face it, in the end this comes down
  

 8   largely to a legal argument.  Mr. Beshore conveniently
  

 9   rewrote the statute.  He used the phrase "incorporates
  

10   the existing quota."  He used the phrase "quota is
  

11   maintained."  Well, I've done a lot of statutory
  

12   interpretation of the issue, and that's not what the
  

13   statute says.  What the statute says is the order
  

14   covering California shall have the right, it's not the
  

15   obligation, the right to reblend and distribute order
  

16   receipts -- notice the "order receipts," it doesn't say
  

17   "order prices," it says "receipts" -- to recognize quota
  

18   value.
  

19             "Recognize" is a very, very vague word.  It
  

20   does not mean maintain, it does not mean incorporate,
  

21   and to write it differently is to write the statute
  

22   differently.  And if we're going to change policy, then
  

23   a clearer statute is necessary, and that is just not
  

24   present.
  

25             I'm not going to quibble much about the 40
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 1   years of national pricing, I think we had differences in
  

 2   the West sometimes in the past, and we may have them
  

 3   again, but I do get back to the following:  Just because
  

 4   a minimum price exists in the Federal order system today
  

 5   does not mean it automatically comes in here.  And that
  

 6   is true of all class prices, including Class I.
  

 7   Whatever Congress did in 1998 it did in the face at a
  

 8   time that California had not asked for a Federal order,
  

 9   and therefore the prices they set actually had no impact
  

10   except on partially regulated plants.  It did not have
  

11   an impact.
  

12             Mr. Beshore says Congress knew what it was
  

13   doing.  I agree.  It understood that if it wanted more,
  

14   it should have been maintain, it should have said
  

15   incorporate, and it should have said if they do it in
  

16   the future to get these Class I prices.
  

17             Do you know what?  A lot has changed in 15 or
  

18   16 years on Class I.  A whole lot has changed.  We all
  

19   in this room know what has happened to Class I
  

20   utilization and Class I plants as fluid milk sales
  

21   decline year over year over year.
  

22             Ladies and Gentlemen, Class I differentials
  

23   must be proven, the need for them and the level of them.
  

24   They cannot be assumed.  And I'm not sure they can be
  

25   justified now.
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 1             I think when we get down to transportation
  

 2   credits, the controversy isn't that significant.  There
  

 3   are some substantive issues, but it's no -- it's nothing
  

 4   compared to the question of mandatory pooling, and
  

 5   pricing, and finally quota.
  

 6             So as we speak about quota, I want to
  

 7   acknowledge and explain what we did and why and why we
  

 8   may be prepared to modify it but why there's a risk of
  

 9   our modifying it.
  

10             First let's start with Mr. Beshore's comments
  

11   that Congress knew what it was doing.  When the Act was
  

12   enacted, Congress knew or should have known -- I know we
  

13   have this fiction that Congress knows all these
  

14   things -- it knew or should have known that the
  

15   California system had no power and did not attempt to
  

16   regulate out-of-state milk.  The cooperative proposal
  

17   doesn't just maintain or incorporate the quota system as
  

18   it exists today, it sucks out-of-state milk into it and
  

19   would provide out-of-state milk a value that is the over
  

20   base.  We submit that would violate the AMAA and the
  

21   provisions against trade barriers.
  

22             And as it happens, we have a little history of
  

23   that problem.  And if you want to read it, it's called
  

24   Hillside Dairy versus Kawamura.  And the short version
  

25   is California already tried that, and the courts found
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 1   that it discriminated against out-of-state milk.  Now,
  

 2   I'm not saying you can't bring out-of-state milk into
  

 3   the pool, but you can't differentially treat, and that
  

 4   is the starting point for our actually establishing two
  

 5   pools, first a traditional Federal order blend price,
  

 6   and at a minimum, we cannot concede that that milk that
  

 7   is coming from out of state would receive a price that
  

 8   is lower than the traditional blend price.
  

 9             Go a step further and go back to the language
  

10   of the Farm Bill.  No effort was made in the language of
  

11   the Farm Bill to amend the actual language in the
  

12   Agricultural Marketing Agreement Act.  And that means
  

13   you have to read the acts in conjunction, you cannot
  

14   read out provisions, and so all the other provisions,
  

15   such as trade barriers, such as equal pricing, all have
  

16   to be read.  And there's nothing in the AMAA that
  

17   provides for a differential price, especially for
  

18   producers who are not located in California.  So that
  

19   was our starting point for establishing two pools.
  

20             Now, this is where we may have a concession,
  

21   especially after we heard the evidence about what would
  

22   happen after the third decision point, but I want to
  

23   explain why we got to where we were and why we still
  

24   have a concern.  We believe that there are dairy farmers
  

25   within California who historically, you know, maybe not
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 1   as long as the Clark County plant has been around, but
  

 2   basically sell their milk across the border into a plant
  

 3   in another state, and I'm not going to name names, but a
  

 4   hypothetical plant that is then regulated on a Federal
  

 5   order, and that if a California Federal order is adopted
  

 6   and if that plant does not change its route disposition,
  

 7   that plant would under its identical marketing
  

 8   conditions today be instead regulated under the
  

 9   California order.  And our reading of the cooperative
  

10   proposal is that those dairy farmers who today are
  

11   receiving a traditional Federal order price,
  

12   congratulations, you're still the Federal order, but
  

13   it's a different Federal order, and now you get the over
  

14   base price.  And I don't represent any of those
  

15   interests, but frankly that troubled us.  And that is
  

16   why we came up with the concept of the voluntary
  

17   association within the quota for in-state milk.
  

18             I believe we are prepared to concede that you
  

19   could make that mandatory and that would address the
  

20   issue of decision milk, but we don't want to forget that
  

21   that might create for the Department a equal protection
  

22   argument for such parties whose status changes.  I'm not
  

23   going to represent them, but that was our principal
  

24   concern when we wrote the language the way we did.
  

25             We have no grief against the California quota
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 1   system, we're not here to remove it, but we think the
  

 2   federal government has some additional concerns that
  

 3   would have to be addressed.
  

 4             The rules of practice and procedures governing
  

 5   MA's and order provisions are not controversial, but
  

 6   again, they have to be proved.  It may not take much,
  

 7   but it has to be proved.
  

 8             The rules of practice and practice governing
  

 9   handlers:  Proved.  Especially -- I want to go back to
  

10   the comment made at one point I think by Mr. Schaefer,
  

11   there are certain provisions, I think there's seven or
  

12   eight of them, that would actually be in part 1000 prior
  

13   to the Federal order reform, and I could see how those
  

14   provisions, because they were part 1000 provisions,
  

15   because they really were general applicability, may have
  

16   a different level of proof, but once you get to other
  

17   provisions that have direct operation and economics, I
  

18   think there's a different issue.
  

19             Mr. Beshore made much of the fact that, you
  

20   know, most of their provisions are redundant, and I will
  

21   have to acknowledge that we ended up with a number of
  

22   sections that don't point to part 1000, that's why I
  

23   asked those questions about the pointer to 1000 per.  We
  

24   11 -- we had 1150, the Department had 1151 of the
  

25   proposed, and point 50.  We don't point to that because
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 1   we have some differences.
  

 2             I would note that for a number of those
  

 3   sections that end up without a pointer, it's really a
  

 4   conforming change.  Some of that conforming change is
  

 5   that there is a reference to part 1000 in a number of
  

 6   sections to the now defunct order 1135, and we didn't
  

 7   see the Department adopting order language that refers
  

 8   to a provision that is defunct.  That's the mere reason
  

 9   why we did that, so I don't think there's really much to
  

10   the fact about the language because in the end, the same
  

11   amount of language is actually proposed to be changed.
  

12             In summary, Your Honor, and Ladies and
  

13   Gentlemen, this is an important hearing, we agree, and
  

14   we hope that California dairy farmers are listening
  

15   because we think that they have the wrong -- their eyes
  

16   on the wrong problem, and the problem is not the whey
  

17   factor as addressed in the California order.
  

18             We respectfully submit there aren't disorderly
  

19   marketing conditions, there need not be a California
  

20   Federal order, but if there is going to be a California
  

21   Federal order, it should be as drafted in Proposal 2
  

22   with a whey factor along the lines that we have now --
  

23   well, one of those two whey factors we will submit
  

24   evidence on, submit it on both, but we submit Proposal 2
  

25   is the right answer.  Mandatory pooling is not taking
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 1   out-of-state milk and saying if you now get an over base
  

 2   price is not the answer.  The statute -- Farm Bill does
  

 3   not amend the statute, and that positive law must be
  

 4   read in conjunction.
  

 5             Thank you very much.
  

 6             JUDGE CLIFTON:  I find both opening statements
  

 7   to be excellent and very helpful.  I find them to be
  

 8   somewhat exhausting.  I think we should take a break.
  

 9   Let's be back ready to go at 2:35.
  

10             (Whereupon a break was taken.)
  

11             JUDGE CLIFTON:  This record resumes at 2:35.
  

12             Mr. Beshore, you may call your first witness.
  

13             MR. BESHORE:  Thank you, Your Honor.  We call
  

14   Mr. Elvin Hollon.
  

15             JUDGE CLIFTON:  I'll swear you in in a seated
  

16   position.  Would you raise your right hand, please?
  

17             Do you solemnly swear or affirm under penalty
  

18   of perjury that the evidence you will present will be
  

19   the truth?
  

20             THE WITNESS:  I do.
  

21             JUDGE CLIFTON:  Thank you.  Please state and
  

22   spell your name.
  

23             THE WITNESS:  Elvin, E-L-V-I-N.  Hollon,
  

24   H-o-l-l-o-n.
  

25             JUDGE CLIFTON:  Thank you.
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 1             Mr. Beshore, you may proceed.
  

 2             MR. BESHORE:  Okay.  So before asking
  

 3   Mr. Hollon any questions, I would like to just indicate
  

 4   we have two stapled document sets here, one is the
  

 5   testimony of Elvin Hollon First Statement, which we have
  

 6   identified for our purposes as Cooperatives' Exhibit 1
  

 7   in the lower right-hand portion.  I understand that
  

 8   we'll have a hearing record exhibit also.  It's 25 -- 25
  

 9   pages.
  

10             And then we have a second stapled set of
  

11   documents with an index of the cover page, and it's
  

12   Exhibits of Elvin Hollon First Statement, with Tables
  

13   1.A through 1.K indicated on the index and then
  

14   assembled behind the -- behind the cover page.
  

15             I would ask that those documents be marked for
  

16   identification purposes as hearing exhibits prior to
  

17   Mr. Hollon providing more -- providing his testimony.
  

18             JUDGE CLIFTON:  Mr. Beshore, whatever the next
  

19   number is, it may be 19, but I'm going to confirm that
  

20   with Ms. Frisius, which of these do you want to have
  

21   that first number?
  

22             MR. BESHORE:  The statement, Cooperatives'
  

23   Exhibit 1.
  

24             JUDGE CLIFTON:  Okay.  So the document that
  

25   has indeed the case caption on it, and, Ms. Frisius, is
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 1   that Exhibit 19.
  

 2             MS. FRISIUS:  It is.
  

 3             (Whereupon Exhibit 19 was marked for
  

 4             identification.)
  

 5             JUDGE CLIFTON:  And then, Ms. Frisius, the
  

 6   exhibits of Elvin Hollon would be Exhibit 20?
  

 7             MS. FRISIUS:  Correct.
  

 8             (Whereupon Exhibit 20 was marked for
  

 9             identification.)
  

10             JUDGE CLIFTON:  Did everyone receive a copy
  

11   who wanted one?
  

12             MR. BESHORE:  Hopefully we have enough copies
  

13   for everybody in the room that -- that wants one.
  

14             JUDGE CLIFTON:  If anybody wants one that
  

15   didn't get one, if you'd raise your hand to get a copy
  

16   of Exhibit 19 and a copy of Exhibit 20.  All right.  And
  

17   there are some additional copies in the back if you need
  

18   to -- to pick those up.
  

19             All right.  Mr. Beshore, you may proceed.
  

20             MR. BESHORE:  Thank you, Your Honor.
  

21                      DIRECT EXAMINATION
  

22   BY MR. BESHORE:
  

23        Q.   Mr. Hollon, before I ask you to -- to read
  

24   your statement, which has been marked as Exhibit 19, I'd
  

25   just like you to provide for the -- for the hearing
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 1   record, this is the first time you've testified in this
  

 2   hearing, your professional and educational background.
  

 3        A.   I'm an agricultural economist.  I have a
  

 4   bachelor's degree in Dairy Science and a master's in
  

 5   Agricultural Economics from Louisiana State University.
  

 6   I've been employed by Dairy Farmers of America or its
  

 7   predecessor since 1979.
  

 8             My job duties have included support of our
  

 9   agricultural policy groups, day-to-day milk marketing,
  

10   buying and selling of milk in most every market in the
  

11   country, dealing with regulatory affairs, such as
  

12   Federal Milk Marketing Order hearings, congressional
  

13   hearings, and just the day-to-day business operations of
  

14   Dairy Farmers of America.
  

15             On a weekly basis, I touch bases with all of
  

16   our marketing operations folks as far as selling,
  

17   buying, supply, demand, long, short milk supplies, as
  

18   well as our series of plants that provide balancing
  

19   services for our members in various markets.
  

20        Q.   Have you ever testified before?
  

21        A.   I have testified at several Federal Milk
  

22   Marketing Order hearings, not from the fourth grade, but
  

23   I've testified for quite a few.
  

24        Q.   Just over -- over what period of time roughly?
  

25        A.   From the middle 1980's, there were hearings in
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 1   the Midwest markets, through the early '90's, the 3A
  

 2   decisions, the National Federal order hearing decisions
  

 3   in the mid '90's, Federal order reform process, those
  

 4   documents that created the reform decision, and all of
  

 5   the hearings, whether they be regional or national,
  

 6   since 2000.
  

 7        Q.   In those hearings, did you present your
  

 8   testimony and your opinions as an -- as an expert
  

 9   witness in agricultural economics, milk marketing, and
  

10   Federal Milk Marketing Orders?
  

11        A.   I did.
  

12             MR. BESHORE:  I would offer and intend to
  

13   present Mr. Hollon's testimony in those areas of
  

14   expertise with that status and would make him available
  

15   for any examination on those -- on those areas at this
  

16   time before he reads his statement if that would be
  

17   appropriate.
  

18             JUDGE CLIFTON:  He's clearly an expert in
  

19   Agricultural Economics.  Now, he has some
  

20   subspecialties, I don't know whether you want to specify
  

21   those.  Clearly milk is his specialty.  How would you,
  

22   either of you, describe in what he would be regarded as
  

23   an expert?
  

24             MR. BESHORE:  My proposed subject areas was
  

25   milk marketing and Federal Milk Marketing Orders.
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 1             JUDGE CLIFTON:  Does anyone wish to question
  

 2   Mr. Hollon about his expertise, particularly in milk
  

 3   marketing and Federal Milk Marketing Orders?
  

 4             Is there any objection to my accepting
  

 5   Mr. Hollon as an expert in milk marketing and Federal
  

 6   Milk Marketing Orders?  There's none.
  

 7             Mr. Hollon, I accept you as an expert in milk
  

 8   marketing and Federal Milk Marketing Orders.
  

 9             THE WITNESS:  Thank you.
  

10             MR. BESHORE:  Is that in addition to
  

11   agricultural economics?
  

12             JUDGE CLIFTON:  Now you're getting me
  

13   confused.  Yes.
  

14             I also find you to be an expert in
  

15   agricultural economics.
  

16             That probably covers it, doesn't it?
  

17             MR. BESHORE:  That's -- that's all we request.
  

18             JUDGE CLIFTON:  All right.  Very good.  Yes,
  

19   clearly you are an expert in agricultural economics as
  

20   well as milk marketing and Federal Milk Marketing
  

21   Orders.
  

22             MR. BESHORE:  With that, I would then ask
  

23   Mr. Hollon to proceed to present his testimony as
  

24   represented in Exhibit 19, and after which we will have
  

25   some additional questions concerning the tables,
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 1   exhibits, and perhaps some other areas.
  

 2             JUDGE CLIFTON:  Now, Mr. Hollon, you've heard
  

 3   the other people be told to go slowly for the benefit of
  

 4   the transcript.
  

 5             THE WITNESS:  I'll practice my Southern style.
  

 6             JUDGE CLIFTON:  You may proceed.
  

 7                   STATEMENT OF ELVIN HOLLON
  

 8             THE WITNESS:  I'm Elvin Hollon.  I'm employed
  

 9   by Dairy Farmers of America, Inc., as the Director of
  

10   Fluid Marketing and Economic Analysis.  My office is
  

11   located at 10220 Ambassador Drive, Kansas City,
  

12   Missouri, 64153.  I'm testifying today in support of
  

13   Proposal 1, the proponents of which are California
  

14   Dairies Inc., Dairy Farmers of America, Inc., and Land
  

15   O'Lakes, Inc.
  

16             All of the proponents are member-owned dairy
  

17   cooperatives.  Dairy Farmers of America, DFA, my
  

18   employer, is a member-owned Capper-Volstead cooperative
  

19   with approximately 14,000 members with 9,000 dairy farms
  

20   in 48 states, including California.  Three proponents
  

21   cooperatives' farmer members together represent over
  

22   75 percent of the milk produced in California.
  

23             Section I.  Why a California order?
  

24             A California Federal Milk Marketing Order,
  

25   FMMO, is necessary in order to recognize for California
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 1   dairy producers the fully nationally defined value from
  

 2   all uses of milk produced and marketed in the state, as
  

 3   well as to achieve a common regulatory minimum prices to
  

 4   all processors in the country.  The Federal Milk
  

 5   Marketing Order proposed by the cooperatives would not
  

 6   only promote and enhance orderly market conditions, but
  

 7   would also address longstanding conditions of disorderly
  

 8   marketing.  In order to achieve this result, a
  

 9   California Federal Milk Marketing Order must be fully
  

10   integrated into the Federal Milk Marketing Order system.
  

11   A stand-alone California State Order, CSO, no longer
  

12   achieves these results operating as a separate pricing
  

13   entity.
  

14             Federal Milk Marketing Order --
  

15             MR. ENGLISH:  Your Honor, I think the court
  

16   reporter is having a hard time.
  

17             THE COURT REPORTER:  Slow down just a little
  

18   bit.
  

19             THE WITNESS:  Okay.  I missed the wink, I'm
  

20   sorry.
  

21             The Federal Milk Marketing Order Reform
  

22   process established a national uniformity of
  

23   manufacturing milk values and broad regional marketing
  

24   order marketwide pools.  The California state system,
  

25   however, has not adopted, leading to marketing
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 1   conditions that have become increasingly difficult for
  

 2   California dairy farmers --
  

 3             JUDGE CLIFTON:  Let me stop you, Mr. Hollon.
  

 4   Start that sentence again, please.
  

 5             THE WITNESS:  The California state system,
  

 6   however, has not adopted, leading to --
  

 7             JUDGE CLIFTON:  Is that adopted?
  

 8             THE WITNESS:  Ah, adapted.
  

 9             JUDGE CLIFTON:  Thank you.  Go ahead.  Start
  

10   that sentence again.
  

11             THE WITNESS:  The California state system,
  

12   however, has not adapted, leading to market conditions
  

13   that have become increasingly difficult for California
  

14   dairy farmers in the operation of the cooperatives they
  

15   have built.  The failure of California regulations to
  

16   establish minimum prices to California producers which
  

17   recognized -- which reflect national values for
  

18   classified milk uses has cost California dairy farmers
  

19   more than 1.5 billion dollars since 2010, according to
  

20   published industry estimates.  The Cooperatives' dairy
  

21   farmer members have carefully studied the operation --
  

22   operations and impacts of a Federal Milk Marketing Order
  

23   and have concluded that a California Federal Milk --
  

24   Milk Marketing Order is imperative in order for them to
  

25   have the opportunity to achieve returns that are in
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 1   parity with those of other dairy farm enterprises in the
  

 2   country.
  

 3             Federal Milk Marketing Orders are crafted
  

 4   singly and individually to address marketing conditions
  

 5   present in the areas they govern.  The Secretary is both
  

 6   authorized and required to recognize unique and
  

 7   individual conditions that also have explicit
  

 8   relationships with other marketing orders to form a
  

 9   coordinated national system.  In order to craft the
  

10   proper provisions for a California Federal Milk
  

11   Marketing Order, the Secretary must understand the
  

12   unique conditions of the California marketing area, as
  

13   well as the integrated relationships firmly established
  

14   by existing order provisions between the California
  

15   dairy industry and the remainder of the Federal Milk
  

16   Marketing Order system, and strike the proper balance
  

17   between the prevailing interests of the entire system
  

18   and the interests and conditions present in the
  

19   California market.
  

20             We will demonstrate that California producer
  

21   milk returns are well below those of similarly situated
  

22   Federal Milk Marketing Order producers throughout the
  

23   country and that minimum regulatory price to processors
  

24   are not in -- not in accordance with Federal Milk
  

25   Marketing Order national pricing grid which is derived
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 1   from common uniform pricing provisions applicable to all
  

 2   Federal Milk Marketing Order processors and based on a
  

 3   series of market driven prices that represent national
  

 4   values.
  

 5             Finally, we will show that based on the unique
  

 6   marketing situation in the California market, our
  

 7   proposed pooling provisions must be incorporated in the
  

 8   California Milk Marketing Order pooling standards so
  

 9   that the Federal order will function as intended.
  

10             Section II.  The California Dairy Marketplace.
  

11             The state of California is the largest
  

12   milk-producing state in the US with more than 20 percent
  

13   of national production.  According to United States
  

14   Department of Agriculture, USDA, statistics, California
  

15   is the leading dairy state.  In 24 categories where a
  

16   pound --
  

17             JUDGE CLIFTON:  I'm sorry, this -- this is
  

18   important.  California is?
  

19             THE WITNESS:  The country's leading dairy
  

20   state.
  

21             JUDGE CLIFTON:  Okay.
  

22             THE WITNESS:  In 24 categories where a pound,
  

23   a gallon, a cow, a farm, or a plant can be counted,
  

24   California is the top-ranking state in 13 categories,
  

25   number two in six categories, number three in two
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 1   categories, number four in one category, and number
  

 2   seven in one category, and number eight in one category.
  

 3   These statistics were published in the National
  

 4   Agricultural Service publications, Milk Production,
  

 5   February 2015, Dairy Products Annual, April 2015, and
  

 6   Production, Distribution and Income, April 2015.
  

 7             JUDGE CLIFTON:  That last phrase is what?
  

 8             THE WITNESS:  Production, Disposition and
  

 9   Income, April 2015.
  

10             California is first, and these statistics,
  

11   category in percent of US total where applicable, in
  

12   total state milk production, 21 percent; number of milk
  

13   cows, 19 percent; production of Italian cheese,
  

14   32 percent; mozzarella cheese, 37 percent; Hispanic
  

15   cheeses, 52 percent; condensed skim milk unsweetened,
  

16   37 percent; nonfat dry milk human grade, 41 percent;
  

17   butter, 33 percent; dry buttermilk, 47 percent; ice
  

18   cream, 17 percent; ice cream mix, 17 percent; sherbert
  

19   mix, ten percent; and the total value of milk production
  

20   at $9.346 billion, 19 percent, for 2014.
  

21             The California dairy industry is ranked second
  

22   in the production of all types of cheeses, 21 percent;
  

23   American style cheeses, 14 percent; other than American
  

24   style cheeses, 21 percent; sour cream, 14 percent;
  

25   low-fat ice cream, six percent; and low-fat ice cream
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 1   mix production, six percent.  The industry ranks third
  

 2   for production of creamed cottage cheese, nine percent,
  

 3   and the number of dairy plants, nine percent.  The
  

 4   industry ranks fourth in cheddar cheese production,
  

 5   12 percent, and seventh in the number of dairy farms,
  

 6   three percent, and eighth in milk production per cow.
  

 7             If California's milk producers adopt a Federal
  

 8   Milk Marketing Order, it would be the largest order pool
  

 9   with a monthly average volume of slightly below 3.4
  

10   billion pounds, eclipsing Order 30's average 2014
  

11   monthly pool volume of 2.7 billion pounds.  In terms of
  

12   Class I volume it would be the third largest of the
  

13   orders behind Order I, approximately 760 million pounds
  

14   in 2014, and Order 33, approximately 520 million pounds
  

15   in 2014, with an estimated monthly volume average
  

16   438 million pounds.
  

17             In spite of its significance nationally,
  

18   California has been the most important region in the
  

19   country which has not been part of a Federal order --
  

20   Federal Milk Marketing Order System.  For many decades,
  

21   the California Department of Food and Agriculture, CDFA,
  

22   has administered the state milk order, CSO, and has
  

23   reasonably balanced -- and has reasonably -- reasonably
  

24   balanced industry interests to the satisfaction of
  

25   California dairy farmers.  In recent years, US milk
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 1   markets have become more regional and national in scope,
  

 2   and Federal Milk Marketing Order regulations have
  

 3   evolved with those developments.  However, regulations
  

 4   in California have not responded to the shifts taking
  

 5   place in the national marketplace.
  

 6             In 2014 Congress provided a necessary
  

 7   prerequisite for correcting this condition when it
  

 8   reauthorized the language in the 1996 Farm Bill allowing
  

 9   the USDA to promulgate a California Federal Milk
  

10   Marketing Order while retaining the California state
  

11   quota program.  CDFA records indicate there are
  

12   2,233,428 pounds of solids not fat quota issued on a
  

13   daily production basis.  Recent CDFA published records
  

14   indicate quota was traded for $525 per pound of solids
  

15   not fat per day yielding an aggregate market value of
  

16   $1.173 billion.  That Congressional authorization makes
  

17   clear that a California Federal Milk Marketing Order
  

18   will have all the benefits and characteristics of the
  

19   other ten Federal Milk Marketing Orders while
  

20   maintaining the unique California system of sharing milk
  

21   sales revenues through the state quota program.
  

22             MR. ENGLISH:  Your Honor, I object.
  

23             JUDGE CLIFTON:  I'll hear your objection.
  

24             MR. ENGLISH:  The witness is first qualified
  

25   as a economist.  Now he's testifying as to law, which I
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 1   think there's a significant dispute over.  He's used the
  

 2   word "retaining the California state quota program," the
  

 3   word doesn't appear anywhere in the statute.  And the
  

 4   latest sentence, he says, "That Congressional
  

 5   authorization makes clear that California Federal milk
  

 6   Marketing Order, FMMO, will have the benefits and
  

 7   characteristics of the other ten FMMO's while
  

 8   maintaining" again, "maintaining the unique California
  

 9   system of sharing milk sales revenues through a state
  

10   quota program."  I object to the statement on the
  

11   grounds that he's making a legal statement.
  

12             JUDGE CLIFTON:  I'm not going to strike his
  

13   testimony, but your objection is lodged.
  

14             MR. BESHORE:  May I just -- this is not
  

15   related to the objection, but, Mr. Hollon, you're free
  

16   to say "FMMO" where it's typed in the -- the
  

17   abbreviation as opposed to spelling it all out if that's
  

18   more convenient.  You can do it either way, but you
  

19   don't need to feel captive to spell it out, spell it out
  

20   every time it appears in your statement.  Same thing
  

21   with -- with CSO, you've indicated what it stands for,
  

22   and it's several times in the statement.  Just -- just a
  

23   note.  Thank you.
  

24             THE WITNESS:  Very good.
  

25             Section III.  Price Alignment Issues:  The
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 1   California Dairy Market Place and the United States:
  

 2   Producers Price Misalignment:  Mailbox Price Comparison.
  

 3             One of the requirements the regulatory system
  

 4   is charged with is assuring a standard of uniformity and
  

 5   equity in both producer and handler prices.  Data
  

 6   indicates that by having the California dairy industry
  

 7   regulated outside the national FMMO pricing and
  

 8   marketing grid there is significant producer -- producer
  

 9   misalignment, I'm sorry -- there is significant producer
  

10   price misalignment with this standard.  While many
  

11   factors in the operation of a dairy farm are localized,
  

12   several key factors are increasingly becoming regional,
  

13   national, and even international.  We will have
  

14   testimony from members who will discuss issues related
  

15   to competition for feedstuffs, labor, dairy production
  

16   items and capital.  Our members in California find it
  

17   increasingly difficult to bid for resources when faced
  

18   with lower returns than their counterparts around the
  

19   country and in the world.
  

20             As a reliable and reasonable measure to
  

21   demonstrate the price disparity for similarly situated
  

22   producers, we reviewed a comparison of the Mailbox Milk
  

23   Prices, MMP, series published by AMS.  This price series
  

24   has been available since at least 1998 and has been
  

25   calculated on a consistent basis.  As stated in the
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 1   USDA/AMS publications, the price series is an at-test,
  

 2   all revenues included and net of marketing expenses.
  

 3             There are MMP's published for 20 different
  

 4   market regions.  For comparison purposes we isolated the
  

 5   three states that comprise the majority of the Upper
  

 6   Midwest Order marketing area with high production of
  

 7   cheese, butter, and nonfat dry milk and lower Class I
  

 8   utilization of milk.  They are Wisconsin, Minnesota and
  

 9   Illinois.  We note and agree with the assertion in the
  

10   Dairy Institute proposal that there are many market
  

11   similarities between those regions and the California
  

12   market.
  

13             MR. BESHORE:  Mr. Hollon, at this point would
  

14   you read the footnote that appears on page six of
  

15   Exhibit 19, which was a footnote to the -- to your
  

16   reference to AMS earlier on that page.  And then go on
  

17   after you've completed the footnote, just note you've
  

18   completed it and go on to the text on page seven.
  

19             THE WITNESS:  Footnote 1 states Areas for
  

20   which the Mailbox Milk Price series is reported
  

21   represent at least 75 percent of the milk marketed under
  

22   Federal milk orders.  The Mailbox Milk Price reflects
  

23   the net pay prices received by dairy farmers for milk --
  

24   prices reflect all payments received for milk sold and
  

25   all costs associated with the mark -- with marketing the
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 1   milk.  Prices are weighted averages of the prices
  

 2   reported for all orders receiving milk from the
  

 3   reporting area and are reported at average butterfat
  

 4   test.  Prices include, for the most part, the
  

 5   assessments under the Cooperatives Working Together, CWF
  

 6   program, source, Dairy Market News, USDA/AMS, August 21,
  

 7   2015.  That's the end of the footnote.
  

 8             We also selected the Northwest States series
  

 9   composed of data from Oregon and Washington for
  

10   comparison.  These states compromise a significant
  

11   portion of Federal Order 124, the Pacific North --
  

12             JUDGE CLIFTON:  Let --
  

13             THE WITNESS:  -- West orders.
  

14             JUDGE CLIFTON:  Let me have you start again,
  

15   Mr. Hollon, that sentence.
  

16             THE WITNESS:  These states comprise a
  

17   significant portion of Federal Order 124, the Pacific
  

18   Northwest Order.  Like Order 30 the California -- and
  

19   the California market, the Northwest states have
  

20   significant manufactured dairy product output.  The
  

21   region shows high use in both Class III and Class IV
  

22   products.  Additionally, the Northwest States are
  

23   similarly situated geographically as western states and
  

24   face similar competitive situations in the marketing of
  

25   manufactured dairy products to both eastern domestic
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 1   markets and westward export markets.
  

 2             The Upper Midwest and Pacific Northwest
  

 3   regions have many similarities with the California dairy
  

 4   marketplace.  However, a similar Mailbox Milk Price is
  

 5   not one of the common characteristics describing these
  

 6   markets.  We measured the period August 2012 to the most
  

 7   recent data available prior to July 2015.  This period
  

 8   marks the most recent "non-temporary" upgrade of the
  

 9   "whey pricing bracket" used in the CDFA pricing
  

10   formulas.  Additionally --
  

11             JUDGE CLIFTON:  Now, let me just ask you about
  

12   that phrase in parentheses.  What is that phrase?
  

13             THE WITNESS:  Whey bracket pricing.
  

14             JUDGE CLIFTON:  All right.  Thank you.
  

15             THE WITNESS:  Additional details on the time
  

16   period for comparison will present -- will be presented
  

17   in a following section of this statement.  Since the
  

18   Mailbox Milk Price is an at-test price, we adjusted the
  

19   price for components in each region to the Federal Order
  

20   standard for butterfat of 3.5 percent, for protein of
  

21   2.9915 percent, and for other solids of 5.6935 percent
  

22   in order to arrive at a standard price for comparison.
  

23             We used the monthly Federal Milk Marketing
  

24   Order price per pound of each component in the
  

25   calculation to compute a cents per hundredweight value.
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 1   We used the Order 30 average producer milk price
  

 2   component at -- component test for the Midwest Order
  

 3   states as Order 30 does not publish state-level
  

 4   component tests.  California does not publish a protein
  

 5   or other solids component value, so we used DFA producer
  

 6   component tests for the California averages under the
  

 7   assumption that since our producers account for
  

 8   approximately 20 percent of the state's milk supplies it
  

 9   would be generally representative of the state's
  

10   averages -- test averages.  For the North --
  

11             JUDGE CLIFTON:  Now, let me stop you there a
  

12   minute.  I thought your producers produced 80 percent.
  

13             THE WITNESS:  This is DF -- this is DFA's
  

14   producers --
  

15             JUDGE CLIFTON:  Oh.
  

16             THE WITNESS:  The proponents of the proposal
  

17   were -- is 75 percent.
  

18             JUDGE CLIFTON:  Okay.  Good.  Thank you.  Now
  

19   I understand.
  

20             THE WITNESS:  For the Northwest states, we use
  

21   the Order 124 market tests in each case, the monthly
  

22   test was compared to the standard test and the
  

23   difference over or under the standard was subtracted or
  

24   added to the Mailbox Milk Price based on the difference.
  

25             For the recent period of August 2012 to May of
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 1   2015, there are 34 monthly observations from the states
  

 2   listed.  See Table 1.A, four pages, "Comparison of
  

 3   Mailbox Milk Prices Standardized for Butterfat, Protein,
  

 4   and Other Solids tests, California, and Selected
  

 5   Markets, August 2012 to May 2015."  For the 34 months
  

 6   and the four Mailbox Milk Price regions for comparison,
  

 7   136 observations, in no month did California have a
  

 8   higher or even close to equal Mailbox Milk Price.  The
  

 9   average difference over all observations was $1.85 per
  

10   hundredweight lower.  The single largest difference was
  

11   minus $4.27, that was in Wisconsin on December of 2012,
  

12   and the narrowest was a minus $.43, Northwest states,
  

13   March 2015.  The California region averaged $2.12 per
  

14   hundredweight lower than the Wisconsin region for the 34
  

15   months; it was $2.05 lower than the Minnesota region; it
  

16   was $2.22 lower than the Illinois region; and it was
  

17   $1.01 lower than the Northwest region.
  

18             Using the Mailbox Milk Price as the proxy for
  

19   producer prices shows there are wide differences for
  

20   farms in similarly situation -- situated regions of the
  

21   US.  Our proposal will correct the misalignment of
  

22   producer prices.
  

23             Section IV.  Overview/Comparison of California
  

24   State Order and Federal Milk Marketing Order class
  

25   Prices, Classification and Formulas.
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 1             While both systems use classified pricing, the
  

 2   class definitions are not identical, and in some cases
  

 3   are a cause of disorderly marketing.  General Class I,
  

 4   Roman numeral in the Federal Milk Marketing Order system
  

 5   and Arabic numeral 1 in the California State Order
  

 6   regulations, represents milk consumed in fluid form.
  

 7   Class II, Roman numeral in the Federal Milk Marketing
  

 8   Order system and Arabic numerals 2 and 3 in the
  

 9   California State Order regulations, represents milk
  

10   products such as cream-based items, ice cream, ice cream
  

11   mixes, yogurt, dips, cultured products, cottage cheese,
  

12   and milk used to produce items such as evaporated and
  

13   condensed milks.  The Federal Milk Marketing Order
  

14   system includes all these products in a single class
  

15   while the California State Order System divides them
  

16   into two classes.  Ice cream and ice cream mixes and
  

17   frozen products are in Class 3, and Class 2 contains
  

18   yogurt, cottage cheese, and other immediate products
  

19   such as condensed and evaporated milk.  Milk used to
  

20   produce cheese and whey products is Class III, Roman
  

21   numeral in the Federal order system and Arabic
  

22   numeral -- Arabic numeral Roman letter 4b in the
  

23   California State Order regulations.  Lastly, Class IV,
  

24   Roman numeral in the Federal Milk Marketing Order system
  

25   and Arabic numeral Roman letter 4a in the California
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 1   State Order regulations, represents milk used to produce
  

 2   butter and milk powders.  Our proposal will use the
  

 3   existing Federal Milk Marketing Order classification
  

 4   system now.
  

 5             While both systems use end-product pricing
  

 6   formulas to determine class prices, the various
  

 7   underlying commodity prices, the effective dates will
  

 8   determine the product -- for determining the prices used
  

 9   in the formulas, the yield constants, and the make
  

10   allowances are not identical, and, in some instances,
  

11   are a cause of disorderly marketing.  The California
  

12   State Order system includes a factor in the Class 4a and
  

13   Class 4b pricing formulas that adjust the dairy product
  

14   price commod -- I'm sorry, I'm going to start that
  

15   sentence over again.
  

16             The California State Order system includes a
  

17   factor in the 4a and Class 4b pricing formulas that
  

18   adjust the dairy product commodity price to reflect
  

19   special pricing differences.  The Federal Milk Marketing
  

20   Order system does not make any such adjustment.  All
  

21   Federal Milk Marketing Order prices for Classes 2, 3,
  

22   and 4 are uniform across the country.  The fact that
  

23   minimum base class prices and resulting dairy ingredient
  

24   prices, for example, California Class 2 skim fight --
  

25   skim fat price versus Federal Milk Marketing Order skim
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 1   fat prices, use different underlying dairy product
  

 2   commodity prices and different periods to determine the
  

 3   base prices impacts milk market decisions and in some
  

 4   cases causes disorderly marketing.
  

 5             In the following sections of the testimony
  

 6   references will be made to class price averages for
  

 7   fixed periods.  These dates which highlight the price
  

 8   differences were chosen purposefully.  Prior to
  

 9   December 2007, the California State Order regulations
  

10   used an end-product price formula to assign value to
  

11   whey in the Class 4b price formula similar to that used
  

12   in the -- used to establish class prices and similar in
  

13   construct to those used in Federal Milk Marketing
  

14   Orders.  When this method was used, this spread between
  

15   the California State order and Federal Milk Marketing
  

16   Order prices was much narrower and more consistent.  The
  

17   California State Order, however, discontinued the
  

18   end-product price approach to valuing whey after
  

19   November 2007.
  

20             Since 2007, the California State Order has
  

21   changed the whey component pricing factor contained
  

22   within the Class 4b formula three different times.  The
  

23   first relationship established a fixed $.25 per
  

24   hundredweight contribution to the Class 4b milk price
  

25   regardless of the reported market value for dry whey.
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 1   This became effective in December 2007.  The second
  

 2   relationship, which was implemented in September of
  

 3   2011, established a bracket system or look-up table that
  

 4   changed the per hundredweight contribution to the Class
  

 5   4b price at fixed rates depending on the reported market
  

 6   value for whey.  The table included a floor of $.25 per
  

 7   hundredweight and a ceiling of $.65 per hundredweight.
  

 8   The last change, effective August 2012, retained the
  

 9   whey value contribution table but modified the integral
  

10   range and increased the ceiling to $.75 percent per
  

11   hundredweight.
  

12             There has been another price formula change
  

13   that became effective August 1, 2015.  That change
  

14   increased the California State Order 4b price and
  

15   increased producer mailbox prices.  However, that change
  

16   is temporary, it expires July 31, 2016, and there will
  

17   be little data to evaluate for this record because of
  

18   the timing of the hearing.  As it is temporary and could
  

19   only be extended through the result of another hearing,
  

20   its long-term impact is both tenuous and not measurable.
  

21             Section A.  Class I -- let me read -- Class I,
  

22   Roman numeral I, Class 1, Arabic numeral 1, Price
  

23   Misalignment for Similarly Situated Handlers.
  

24             One of the tenets of the Federal Milk
  

25   Marketing Order is common terms of trade that at the
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 1   regulatory minimum price level are uniform and
  

 2   transparent.  Observing the Class I price structure
  

 3   across the United States, it is clear that there's a
  

 4   pattern for the Class I price surface and an orderly
  

 5   transition in the price surface as it changes across the
  

 6   country.
  

 7             JUDGE CLIFTON:  I just want you to spell
  

 8   "surface" as you've used it a couple of times in that
  

 9   sentence.
  

10             THE WITNESS:  S-U-R-F-A-C-E.
  

11             JUDGE CLIFTON:  Thank you.
  

12             THE WITNESS:  Is there another spelling of
  

13   surface?
  

14             JUDGE CLIFTON:  Well, it -- it sounds like --
  

15             THE WITNESS:  Service?
  

16             JUDGE CLIFTON:  -- S-E-R-V-I-C-E.
  

17             THE WITNESS:  Oh, okay.
  

18             JUDGE CLIFTON:  And I just want the transcript
  

19   to get it right the first time.
  

20             THE WITNESS:  Okay.
  

21             The graphic below, taken from the USDA/AMS web
  

22   page, depicts the Class I price surface.  Clearly it has
  

23   a differentiated regional bias and not a uniform
  

24   national bias.
  

25             JUDGE CLIFTON:  And read that one again,
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 1   please.
  

 2             THE WITNESS:  Okay.  Uniform national basis.
  

 3             The principles --
  

 4             JUDGE CLIFTON:  Go ahead and read the whole
  

 5   thing.
  

 6             THE WITNESS:  Clearly this has a
  

 7   differentiated regional basis and not a uniform national
  

 8   basis.
  

 9             JUDGE CLIFTON:  Thank you.
  

10             THE WITNESS:  The principles for this price
  

11   structure are outlined and defined in the Reform
  

12   Decision, footnote 1, as follows.  And footnote 2 says
  

13   "Reform Decision" refers to the final decision in the
  

14   Federal order reform process issued April 2nd, 1992, and
  

15   published at 64 Federal Register 16026 dash 16926, open
  

16   paren, 1999, close paren.  That is the end of the
  

17   footnote.
  

18             And back to the testimony, a quote from that
  

19   final decision is:  3.  Class price -- Class I Pricing
  

20   Structure.  This decision adopts a Class I pricing
  

21   structure that provides incentives for greater
  

22   structural efficiencies in the assembly and shipment of
  

23   milk and dairy products.  In conjunction with other
  

24   reforms discussed in this decision, the adopted Class I
  

25   pricing structure -- price structure provides the
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 1   necessary changes needed to improve milk pricing in the
  

 2   consolidated markets.  The adopted pricing structure --
  

 3   I'm sorry.
  

 4             The adopted Class I pricing structure utilized
  

 5   the USDSS model results adjusted for all known plant
  

 6   locations and establishes differ -- differential levels
  

 7   that will generate sufficient revenue to assure adequate
  

 8   supply of milk while maintaining equity from among
  

 9   handlers in the minimum prices they pay for milk bought
  

10   from dairy farmers.
  

11             Background.  Although not required by the 1996
  

12   Farm Bill, the legislation provided authorization for
  

13   the Secretary to review the Class I price structure as a
  

14   part of the consolidation of the orders including the
  

15   consideration of utilization rates and multiple basing
  

16   points for developing a pricing system.  In any event,
  

17   the consolidation of orders requires the review of the
  

18   pricing system because historically Class I pricing
  

19   provisions, as well as other Federal order provisions
  

20   have been reviewed primarily on an individual market
  

21   basis.  The reform effort provides the opportunity to
  

22   consider and establish a nationally coordinating Class I
  

23   pricing surface that uses location adjustments to the
  

24   differential levels to price milk for fluid use in every
  

25   county in the United States.
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 1             64 Federal Register at 16108, open paren,
  

 2   1999, close paren, emphasis added.
  

 3             JUDGE CLIFTON:  Now, I'm going to stop you
  

 4   there just so we can all take a five-minute stretch
  

 5   break right -- right where we sit, particularly the
  

 6   court reporter.
  

 7             (Whereupon a break was taken.)
  

 8             JUDGE CLIFTON:  We're back on record at 3:23.
  

 9   We'll go until 4:30 today.  The reason we must stop
  

10   early is we need to clear out of the room we're in.
  

11   This is where we'll be on Monday morning at 9:00, but it
  

12   will be used over the weekend for one or more other
  

13   events.
  

14             Mr. Hollon, you may resume your testimony on
  

15   page 12.
  

16             THE WITNESS:  Finally, the adopted Class I
  

17   pricing structure meets the requirements of the AMAA.
  

18   The broad tenet of the AMAA is to establish and maintain
  

19   orderly marketing stability and orderly marketing
  

20   conditions for milk.  The Federal Milk Marketing Order
  

21   will continue to achieve these goals primarily through
  

22   classified pricing and marketwide pooling.  As to the
  

23   pricing requirements, the AMAA objective to stabilize
  

24   the marketplace with minimum prices and not set market
  

25   prices is also achieved.  As a national Class I pricing
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 1   structure, it specifically addresses and adequately sets
  

 2   appropriate Class I differential levels that will result
  

 3   in milk prices that are high enough to generate
  

 4   sufficient revenue for producers so that an adequate
  

 5   supply of milk can be maintained while continuing to
  

 6   provide equity to handlers.
  

 7             64 Federal Register at 64118, open paren,
  

 8   1999, close paren, emphasis added.
  

 9             The Reform Decision clearly intended to
  

10   establish a uniform national price surface for Class I
  

11   milk prices.  As a part of that emphasis, the Decision's
  

12   price surface included provisions and prices for the
  

13   California marketing area as proposed here.  The
  

14   California dairy industry had the option to be included
  

15   in the reformed orders and provided input to the
  

16   decision, but did not choose that option.  Footnote 3 of
  

17   the Legislative and Background Requirements of the
  

18   Reform Decision notes:  The Omnibus Consolidated and
  

19   Emergency Supplemental Appropriations Bill, passed in
  

20   October 1998, extended the time frame for implementing
  

21   Federal Milk Order Reform Amendments from April 4, 1999,
  

22   to October 1, 1999.  The extension specifies that the
  

23   final decision, defined as the final rule for purposes
  

24   of this legislation, will be issued between February 1
  

25   and April 4, 1999, with the new amendments becoming
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 1   effective on October 1, 1999.  The legislation also
  

 2   provides that California has from the date of issuance
  

 3   of the final decision until September 30, 1999, to
  

 4   become a separate Federal Milk Marketing Order.
  

 5             64 Federal Register at 16027, open paren,
  

 6   1999, close paren.
  

 7             In addition to submitting comments and
  

 8   participating in industry and congressional proceedings,
  

 9   California dairy interests had approximately six months
  

10   to review the provisions of the Reformed Orders and did
  

11   not submit a petition for an order at that time.  The
  

12   California state orders separate Class 1 pricing surface
  

13   compromise the uniformity of the national pricing grid
  

14   and becomes a source of disorderly marketing.
  

15             Table 1.B, five pages, "Comparison of FMMO
  

16   Class I Announced Prices in the Marketing Area and CSO
  

17   Class 1 Prices, 2000 through July 2015," shows price
  

18   comparisons between the national grid and the California
  

19   state order grid for in-state markets.  Table 1.C, five
  

20   pages, "Comparison of California State Order minimum
  

21   Class 1 Announced Prices in the Marketing Area with
  

22   Surrounding Market -- Federal Milk Marketing Order
  

23   minimum prices, February 2000 to January 2015," details
  

24   price comparisons between key California markets and
  

25   their natural competitor markets in the adjacent state
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 1   as provided by the Federal Milk Marketing Order grid.
  

 2             The national pricing grid establishes five
  

 3   differential zones in the proposed marketing area.  See
  

 4   Map 1.D "Federal order Class I Differentials California
  

 5   Marketing Area."  Those range from $2.10 in the San
  

 6   Diego dash Los Angeles area; $2.00 in the Southeast
  

 7   corner of the state; $1.80 from east and north of the
  

 8   $2.10 and $2.00 zones north up to the Pacific coast,
  

 9   including the San Francisco and Bay areas, to Oregon.
  

10             JUDGE CLIFTON:  Now, after you've given that
  

11   $2.10 slash $2.00, would you read from there again,
  

12   please.
  

13             THE WITNESS:  Zones north up the Pacific
  

14   coast, including the San Francisco and Bay areas, to
  

15   Oregon; $1.60 in the central part of the state with the
  

16   largest milk production areas; and $1.70 -- and a $1.70
  

17   zone north of the $1.60 region bordering Nevada and
  

18   Oregon, which includes the second largest production
  

19   region in the state.
  

20             The California State Order has two pricing
  

21   regions.  See Map 1.E "California Department of Food and
  

22   Agriculture Milk Marketing Areas."  The Southern
  

23   California marketing area generally encompasses the
  

24   major population regions of Los Angeles and San Diego.
  

25   The Northern California marketing area extends to the
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 1   northern border of the state and includes the population
  

 2   centers of Sacramento and the San Francisco and Bay
  

 3   areas.  Map 1.D also displays both pricing grids on a
  

 4   single map.
  

 5             For the in-state comparisons we computed
  

 6   differences between the national Federal Milk Marketing
  

 7   Order grid and the California State Order grid in each
  

 8   of the Federal Milk Marketing Order differential area.
  

 9   There are counties in each differential area that
  

10   overlap the corresponding California State Order
  

11   Marketing Area.  Table 1.B, five pages, details the
  

12   differences from July 2000 to July 2015 with Table 1.B,
  

13   page five, being a summary using the average comparisons
  

14   for the previously noted periods.  I'm sorry, for the
  

15   periods noted previously.
  

16             JUDGE CLIFTON:  Now, Mr. Hollon, while you're
  

17   stopped, so would you look real quick at Table 1.B, and
  

18   tell us what the dates are.  It shows the differences
  

19   from what range of dates?
  

20             THE WITNESS:  Are you asking me from beginning
  

21   to end?
  

22             JUDGE CLIFTON:  Yes, the beginning and the end
  

23   dates.
  

24             THE WITNESS:  There is data in Table 1.B
  

25   beginning in January of 2000 and ending in July of 2015.
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 1             JUDGE CLIFTON:  All right.  So if you had
  

 2   previously read July 2000, that wasn't correct, it's
  

 3   actually -- that's -- 2000 begins with January?
  

 4             THE WITNESS:  Correct.
  

 5             JUDGE CLIFTON:  All right.  Thank you.
  

 6             THE WITNESS:  In the higher population zones
  

 7   the California State Order Class I price is below the
  

 8   Federal Milk Marketing Order grid for all years and
  

 9   periods measured.  Note that the period shown for
  

10   comparisons matched the period since 2000 where the
  

11   California State Order made a change in the method for
  

12   calculation -- calculating the contribution of whey to
  

13   minimum prices.  For the most recent period of
  

14   August 2012 to July 2015, the shortfall is 37 and 27
  

15   cents per hundred.  In the lower priced zones, there
  

16   were some periods prior to September 2011 where the
  

17   California State Order Northern California zone price
  

18   was above the Federal order grid price but at small
  

19   levels.  And for the months since then, the Northern
  

20   California price has been below the Federal milk
  

21   Marketing Order grid each year by a low of 2 cents per
  

22   hundredweight in the $1.60 zone to 33 cents in the $1.80
  

23   zone.
  

24             Table 1.C makes similar Class I price
  

25   comparisons with California State Order prices and with
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 1   out-of-state Federal Milk Marketing Order Class I price.
  

 2   The method used for comparison was to establish the
  

 3   Federal Milk Marketing Order grid difference by netting
  

 4   both Class I differentials and then comparing that value
  

 5   with the difference between the California State Order
  

 6   price and the prevailing Federal Milk Marketing Order
  

 7   price.  The locations chosen represent locations of
  

 8   processing plants and likely competitors.
  

 9             The first comparison is between the minimum
  

10   prices in the Phoenix, Arizona market with those of the
  

11   Los Angeles/San Diego, in parens, LA slash SD, market.
  

12   The Los Angeles/San Diego market differential is
  

13   $2.10 percent per hundredweight and the Phoenix
  

14   differential is $2.35 so the Federal Milk Marketing
  

15   Order grid spread price differential is minus 25 cents.
  

16   When comparing the annual California State Order
  

17   Southern California price with the announced Federal
  

18   Milk Marketing Order price, at Phoenix the difference
  

19   averages minus 62 cents.  The difference is negative for
  

20   all the collective average time periods shown.
  

21             For the Las Vegas, Nevada, to the Los
  

22   Angeles/San Diego markets, the Federal Milk Marketing
  

23   Order grid difference is the plus 10 cents per
  

24   hundredweight.  When the Los Angeles/San Diego
  

25   differential of $2.10 is compared to the Las Angel --
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 1   Las Vegas differential of $2.00.  However, comparing the
  

 2   Southern California announced price with the Las Vegas
  

 3   price results in a difference of minus 27 cents per
  

 4   hundredweight average for the August 2012 to July 2015
  

 5   period.  All period measures are negative.
  

 6             For the Reno, Nevada, to Sacramento market
  

 7   comparison, the Federal Milk Marketing Order grid
  

 8   difference is zero.  However, the Northern California
  

 9   price compared to the Reno Federal Milk Marketing Order
  

10   price averages a negative 23 cents per hundredweight for
  

11   the August 2012 to July 2015 period.  All period
  

12   measures are negative.
  

13             In the case of comparison in -- start over.
  

14             In each case of comparison, the California
  

15   State Order pricing system returns a different, lower,
  

16   price to producers in the proposed marketing area than a
  

17   Federal Milk Marketing Order price would yield.  In
  

18   addition, the market-to-market comparison does not yield
  

19   the results provided by the Federal Milk Marketing Order
  

20   Class I pricing grid as established in the Federal Milk
  

21   Marketing Order Reform process.  These price differences
  

22   contribute to a marketing situation where milk buyers
  

23   are impacted by different minimum pricing conditions
  

24   instead of the uniform -- a single uniform pricing grid.
  

25             1.  Pricing of Out of State Milk.
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 1             There are additional disorderly marketing
  

 2   conditions present in the California market that cannot
  

 3   be cured by the presence of a state order, and in fact
  

 4   are caused by the presence of the state order.  First,
  

 5   there is milk produced on California dairy farms located
  

 6   outside the state that is marketed to Class I processing
  

 7   plants.
  

 8             JUDGE CLIFTON:  Could you read that sentence
  

 9   again, please?
  

10             THE WITNESS:  First, there is milk produced on
  

11   dairy farms located outside the state that is marketed
  

12   to Class I processing plants.  These deliveries cannot
  

13   be regulated by the state order.  This practice removes
  

14   Class I revenues from the California State Order as well
  

15   as lowering the price for the purchasing handler who
  

16   would not make the purchase if it cost more than
  

17   California State Order minimum.  This is a regular
  

18   occurrence in the marketplace -- in the marketing area.
  

19   CDFA data has indicated this volume totaled
  

20   547 million pounds in 2014.  Ponderosa Dairy has in fact
  

21   proposed at that hearing that they be allowed to
  

22   continue this practice if a Federal Milk Marketing Order
  

23   is implemented and have their milk priced by the Federal
  

24   Milk Marketing Order at terms preferential to other
  

25   producers in the order.
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 1             The disordering situation arising from the
  

 2   inability of a California State Order to price milk
  

 3   produced out of the state and delivered to processors in
  

 4   the state would be cured by the implementation of the
  

 5   California Federal Milk Marketing Order.
  

 6             Additionally, producer milk regularly leaves
  

 7   the California market and in our estimation delivers to
  

 8   a plant or plants pooled by Federal Milk Marketing Order
  

 9   131 that market the milk back into the California
  

10   market.  The returns from this transaction are pooled in
  

11   Federal Milk Marketing Order 131 due to the requirements
  

12   of the Milk Regulatory Equity Act.  These actions also
  

13   constitute disorderly market conditions and would be
  

14   cured by the implementation of a California Federal milk
  

15   Marketing Order.
  

16             B.  Price Misalignment for Manufacturing Class
  

17   Handlers.
  

18             This proposal uses the Federal Milk Marketing
  

19   Order manufacturing class prices.  These prices are
  

20   different from the California State Order prices, and
  

21   the differences are one of the reasons for this proposal
  

22   and a source of disorderly marketing.  The Federal Milk
  

23   Marketing Order manufactured produces pricing grid, that
  

24   is, the prices for Class II, Roman numeral Class II,
  

25   Class III, Roman numeral CIII, and Class IV, Roman
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 1   numeral CIV, are clearly national prices.  There is only
  

 2   one month -- monthly price for each -- for each for the
  

 3   entire grid.  They are national prices because the
  

 4   markets they compete in are national in nature, in many,
  

 5   if not most cases, the raw they're -- they are produced
  

 6   from are bought and sold on a national basis.  Based on
  

 7   the NASS dairy product production data, there are clear
  

 8   regional differences where dairy products are produced.
  

 9   Regional population density does not match production
  

10   density, and thus product must move between regions to
  

11   satisfy demand.  A California Federal Milk Marketing
  

12   Order would include -- would assure that California
  

13   Federal Milk Marketing Order regulated handlers pooling
  

14   milk sold to manufacturing class processors pay the same
  

15   uniform minimum prices.
  

16             Traditional fluid milk commerce, however,
  

17   remains regional in nature chiefly due to the
  

18   perishability of the finished product.  Whiles labels or
  

19   brand may be national for these products, Borden's or
  

20   Dairy Pure, for example, the procurement of the raw
  

21   material and the processing and distribution of the
  

22   finished product are most generally regional.  And in
  

23   cases, the predominance of retail sales is composed of
  

24   local brands or store brands that are processed within
  

25   the region.
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 1             Manufactured dairy products can easily be
  

 2   produced in one region of the US and marketed in other
  

 3   regions.  Examples are many and product brand names
  

 4   might include Tillamook Cheese, Blue Bunny ice cream,
  

 5   Yoplait, Chobani or Dannon Yogurt, Eagle Brand sweetened
  

 6   condensed milk, Crystal Farms cheese, Ben and Jerry's
  

 7   ice cream or Land O'Lakes, Challenge, and Plugra butter.
  

 8             This concept of a national supply and demand
  

 9   relationship is clearly articulated in the Reform
  

10   Decision when the manufacturing class prices are
  

11   discussed.
  

12             The formulas in this decision use national
  

13   commodity price theories, thereby reflecting the
  

14   national supply and demand for dairy product -- I'm
  

15   sorry.  I'm going to start this -- this cite over.
  

16             The formulas in this decision use national
  

17   commodity price series thereby reflecting the national
  

18   supply and demand of dairy products and the national
  

19   demand for milk.
  

20             64 Federal Register at 16096, open paren,
  

21   1999, close paren, emphasis added.
  

22             1.  Class II.  Sorry, Class Roman numeral II,
  

23   Class Arabic 2/3 Price Misalignment for Similarly
  

24   Situated handlers.
  

25             The Federal Milk Marketing Order Class II
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 1   price is computed using the nationwide grid and is the
  

 2   Federal order -- Federal Milk Marketing Order Class IV
  

 3   price plus a fixed 70 cents per hundredweight
  

 4   differential.  While the California State Order Class 2
  

 5   and Class 3 classifications include essentially the same
  

 6   products as the Federal Milk Marketing Order Class II
  

 7   classification, there are disorderly marketing
  

 8   implications resulting from regulatory differences which
  

 9   do not reflect market -- market fundamental.  In the
  

10   California State Order system, announced Class 2 and 3
  

11   prices apply for two months at a time and are based on
  

12   butter and milk powder commodity price averages from the
  

13   prior two months.  For example, the August and September
  

14   Class 2 prices is based on commodity price data from
  

15   June and July.  Federal Milk Marketing Order Class II
  

16   price is announced monthly and is based on data from the
  

17   prior month.  Market conditions can change swiftly, and,
  

18   in some cases, noticeably over the four-month period
  

19   spanned by this calculation.  Perhaps the extreme
  

20   example would be the August and September California
  

21   State Order Class 2 price, generally the lowest months
  

22   of production in California, where calculations are
  

23   based on market data for June and July, which are
  

24   generally higher months for milk production.  These
  

25   cyclical production patterns over time and reflected in
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 1   price differences.
  

 2             An example, a large Class Roman numeral II
  

 3   slash Arabic 2 price difference is for the months of
  

 4   July 2014 through December of 2014 where the California
  

 5   State Order price was lower than Federal Milk Marketing
  

 6   Order price by 96 cents per hundredweight in July, $1.37
  

 7   per hundredweight in August, $2.14 per hundredweight in
  

 8   September, and then higher by $2.01 in October, $4.03 in
  

 9   November, $1.39 cents in December, and $4.30 in January
  

10   of 2015.
  

11             Cream, condensed skim milk, open parens, CSM,
  

12   close, and sweetened condensed skim milk, open
  

13   parentheses, SCSM, close, are dairy ingredients commonly
  

14   used in many products from product formulations and
  

15   carry Class II, Roman numeral, and Class 2 or 3, Arabic
  

16   numeral classifications.  They are transported long
  

17   distances in bulk tankers and hundreds or even thousands
  

18   of miles -- mile deliveries are not uncommon.
  

19             Because of the bulk nature of these condensed
  

20   products, they are more prone to opportunistic
  

21   situations.  These price differences can create
  

22   disorderly market conditions when dairy ingredients
  

23   enter markets generally on a spot basis to exploit
  

24   short-term -- short-term price disparities.  In
  

25   addition, there are classification differences which
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 1   cause further disorderly market -- marketing conditions
  

 2   when these types of ingredients -- ingredient products
  

 3   cross the different classification definitions and
  

 4   boundaries.  As the two major proponents seek to unify
  

 5   the classification definitions using the Federal Milk
  

 6   Marketing Order terms, these classification differences
  

 7   should dissolve.
  

 8             Table 1.F, five pages, "Comparison of Federal
  

 9   Milk Marketing Order Class II Announced Prices,
  

10   California State Order Announced Class 2 and 3 Prices,
  

11   2000 through July 2015," captures these announced price
  

12   differences from 2000 to July 2015.  Columns D, F, and J
  

13   compare the differences between the California State
  

14   Order Southern California, Northern California Class 2
  

15   price and the respective Federal Milk Marketing Order
  

16   Class II price and the California State Order Class 3
  

17   price with the Federal Milk Marketing Order Class II
  

18   price.  After January 2009, California State Order Class
  

19   3 prices are the same for both Northern and Southern
  

20   California.  The California State Order price 2 and 3
  

21   was lower than the Federal Milk Marketing Order Class II
  

22   price in all of the compared average periods except
  

23   during September 9, 2011, through July 7, 2012.
  

24             Over the entire time period 2000 through
  

25   July 2000 --
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 1             JUDGE CLIFTON:  I'm sorry.  I'm sorry.  This
  

 2   is small, but go back to the bottom of page 19, if you
  

 3   will.  So the time period there is?
  

 4             THE WITNESS:  September 2011 through
  

 5   July 2012.
  

 6             JUDGE CLIFTON:  Thank you.
  

 7             THE WITNESS:  Over the entire time period 2000
  

 8   through July 2015, the Federal Milk Marketing Order
  

 9   Class II price versus the California State -- I'm sorry,
  

10   California State Order Southern California Class 2 price
  

11   difference averaged minus 24 cents per hundredweight.
  

12   Between January 2000 and November 2007, the difference
  

13   averaged minus 24 cents.  Between December 2007 and
  

14   August 2011, the average difference was minus 30 cents.
  

15   Between September 2011 and July 2012, the average
  

16   difference was positive 50 cents.  And between
  

17   August 2012 and July 2015, the average difference was
  

18   minus 39 cents.  The largest positive difference with
  

19   Federal Milk Marketing Order greater than California
  

20   State Order was $4.30 in January 2015.  And the largest
  

21   negative difference was minus -- California State Order
  

22   greater than Federal Milk Marketing Order $3.05 in
  

23   September of 2012.  The primary reason for the wide
  

24   range in prices is the two-month pricing period in the
  

25   California State Order price formula.  The trends for
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 1   the Federal Milk Marketing Order Class II, Northern
  

 2   California, California State Order Class 2 price series
  

 3   were similar.
  

 4             Trends for the Federal Milk Marketing Order
  

 5   Class II price and the California State Order Class 3
  

 6   price for the same comparison periods are also similar
  

 7   and noted in Table 1.F, column J.
  

 8             2.  Class IV and Class 4a Price Misalignment
  

 9   for Similarly Situated Handlers.
  

10             The Federal Milk Marketing Order Class IV and
  

11   California State Order Class 4a prices are used to value
  

12   milk in the manufacture of butter and milk powders.  The
  

13   Federal Milk Marketing Order price is a nationwide price
  

14   for similar reasons as noted for Class II products.  The
  

15   Federal Milk Marketing Order and California State Order
  

16   price differences are shown in Table 1.G, five pages,
  

17   "Comparison of Federal Milk Marketing Order Class III
  

18   and IV prices," and now -- I'm sorry, Class III and IV
  

19   Announced Prices and California State Order Class 4a and
  

20   4b Price, 2000 through July 2015.  Column E is the
  

21   Federal Milk Marketing Order Class IV price, Column F is
  

22   the California State Order Class 4a price, and Column G
  

23   is the difference between, the two California State
  

24   Order less Federal Milk Marketing Order.  There are no
  

25   years where the annual average California State Order
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 1   price was greater than the Federal Milk Marketing Order
  

 2   price.  Over the entire time period, 2000 through
  

 3   July 2015, the difference averaged minus 29 cents per
  

 4   hundredweight.  Between January 2000 and November 2011,
  

 5   the difference average minus --
  

 6             JUDGE CLIFTON:  Let me stop you there.
  

 7             THE WITNESS:  Oh, 2007.
  

 8             JUDGE CLIFTON:  Yes.
  

 9             THE WITNESS:  Start that sentence over.
  

10             JUDGE CLIFTON:  Please.
  

11             THE WITNESS:  Between January 2000 and
  

12   November 2007, the difference average minus 38 cents.
  

13   Between December 2007 and September 2011 --
  

14             JUDGE CLIFTON:  Or?
  

15             THE WITNESS:  Ah.  August 2011, the difference
  

16   average was minus 19 cents.  Between September 2011 and
  

17   July 2012, the average difference was minus 26 cents.
  

18   And between August 2012 and July 2015, the average
  

19   difference was minus 20 cents.  This difference is
  

20   reflected in Chart 1.H, "California State Order Class 4a
  

21   less Federal Milk Marketing Order Class IV" showing
  

22   annual variations from 2000 to 2014.  With the exception
  

23   of 2007, the variations in the differences were similar.
  

24             3.  Class III/Class 4b Price Misalignment for
  

25   Similarly Situated Handlers.
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 1             The Federal Milk Marketing Order Class III and
  

 2   California State Order Class 4b prices are used to value
  

 3   milk used in the manufacture of cheese and whey
  

 4   products.  The Federal Milk Marketing Order price is a
  

 5   nationwide price for similar reasons as noted in the
  

 6   other manufacturing -- in the other classes of
  

 7   manufacturing products.
  

 8             The Federal Milk Marketing Order and
  

 9   California State Order price differences are shown in
  

10   Table 1.G, five pages, "Comparison of Federal Milk
  

11   Marketing Order Class III and IV Prices, Announced
  

12   Prices, and the California State Order 4a and 4b price,
  

13   July 2000 to July 2015."
  

14             JUDGE CLIFTON:  Your dates there?
  

15             THE WITNESS:  2000 to July 2015.
  

16             JUDGE CLIFTON:  Thank you.
  

17             THE WITNESS:  Column B is the Federal Milk
  

18   Marketing Order Class III price, Column C, the
  

19   California State Order Class 4b price, and Column D, the
  

20   difference between the two California State Order less
  

21   Federal Milk Marketing Order.  In the 187 months between
  

22   January 2000 and July 2015, the Class IV price has
  

23   exceeded the Class 4b price 100 --
  

24             JUDGE CLIFTON:  You've got a different Roman
  

25   numeral there.
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 1             THE WITNESS:  The Class III price has exceeded
  

 2   the Class 4b price 161 times.  For the entire period,
  

 3   January 2000 to July 2015, the difference average minus
  

 4   91 cents per hundredweight, but the range of difference
  

 5   has increased significantly in recent years.  Between
  

 6   January 2000 and November 2007, the difference averaged
  

 7   minus 39 cents.  Between December 2007 and August 2011,
  

 8   the difference was minus 91 cents.  Between
  

 9   September 2011 and July 2012, the difference -- the
  

10   average difference was minus $2.22.  And between
  

11   August 2012 and July 2015, the average difference was
  

12   minus $1.89.
  

13             There are no years where the annual difference
  

14   shows the California State Order price greater than the
  

15   Federal Milk Marketing Order Price.  The widest
  

16   difference was in November 2014 where the California
  

17   State Order 4b price was $3.24 cents per hundredweight
  

18   less than the Federal Milk Marketing Order Class III
  

19   price.  Chart 1.I "California State Order 4b less
  

20   Federal Milk Marketing Order Class III" depicts the
  

21   annual average price differences over the 2000 to 2014
  

22   periods.
  

23             A.  Whey Contribution to the Class III/4b
  

24   Price.
  

25             On Chart 1.I there is a clear difference in

835



TRANSCRIPT OF PROCEEDINGS - VOLUME IV

 1   the trend that appears in 2010.  This difference is best
  

 2   explained by noting the changes in the manner in which
  

 3   the California State Order computes the whey
  

 4   contribution to the 4b price versus the way that the
  

 5   Federal Milk Marketing Order performs the similar
  

 6   contribution calculation.  The resulting difference
  

 7   between the two whey calculation methods ranges from
  

 8   significant to extraordinary.  The Federal Milk
  

 9   Marketing Order whey contribution calculation uses the
  

10   product price formula method generally described as
  

11   market price less the cost to make times the yield
  

12   factor.  This method moves penny for penny with changes
  

13   in the whey market prices.  When whey market prices are
  

14   at their high, the contribution to the Class III price
  

15   is high; and conversely, when low, the contribution is
  

16   reduced.
  

17             The California State Order formula has a
  

18   look-up table structure that assigns a contribution to
  

19   the milk value based on the relationship of the whey
  

20   price bracket to the associated contribution rate.
  

21   However, the California State Order caps the
  

22   contribution at 75 cents per hundredweight.  This value
  

23   is reached when the whey price is 60 cents per pound or
  

24   higher.  It also floors the low end of the contribution
  

25   at 25 cents any whey price level below 25 cents.  Note
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 1   that the temporary adjustment in place currently in the
  

 2   California State Order regulations has a zero
  

 3   contribution value if whey is below 21 cents,
  

 4   contributes $2 and one-half cent per hundredweight to
  

 5   the Class 4b price is whey is 60 cents or more and has a
  

 6   higher contribution value in the intervening brackets
  

 7   than any prior bracket structures.
  

 8             Dry whey's market prices reaches extended
  

 9   periods of higher prices for the period August 2012
  

10   through July 2015.  Since 2012, the California State
  

11   Order's average 26th to 25th Western Dry Whey Mostly
  

12   Average Price published by USDA/AMS/Dairy Market News
  

13   whey price has averaged 57 cents per pound, with a range
  

14   from 40 cents to 67 cents and nine consecutive months
  

15   where the price was above 60 cents.
  

16             JUDGE CLIFTON:  Now, that sentence was just
  

17   exact except the very first phrase, so where you start
  

18   since.
  

19             THE WITNESS:  Since August 2012.
  

20             JUDGE CLIFTON:  All right.  Thank you.
  

21             THE WITNESS:  The California State Order
  

22   formula cap at a white right -- at a whey price of 60
  

23   cents per pound vastly undervalued the 4b price in
  

24   relation to the Class III price.  Table 1J -- I'm sorry,
  

25   Table 1 dot J, five pages, "Comparison of Monthly
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 1   National Dairy Product Sales Report and Dairy Market
  

 2   News Western Mostly 26th through 25th Whey Prices and
  

 3   the Value Contribution to the Federal Milk Marketing
  

 4   Order Class III and California State Order 4b Price 2000
  

 5   to July 2015" details the extent of the difference in
  

 6   contribution in whey value for the period August 2012
  

 7   through July 2015.  While the average differences in the
  

 8   underlying commodity whey prices were approximately 2
  

 9   cents, the contribution of the National Dairy Product
  

10   Sales Report price to the Federal Milk Marketing Order
  

11   Class III price averaged $2.38 cents per hundredweight.
  

12   Over the same time, the California State Order
  

13   calculation using the Western Whey Mostly Price averaged
  

14   from 26th of the prior month to the 25th of the current
  

15   month contributed 68 cents per hundredweight to the
  

16   California State Order Class 4b price.  The difference
  

17   was $1.70.  The smallest difference was 68 cents in
  

18   July 2015, and the largest $2.23 in July of 2014.
  

19             Consequences of the Class Price Misalignment.
  

20             It is difficult to accept or explain the class
  

21   price differences of this magnitude for what amounts to
  

22   deliveries to plants manufacturing identical products
  

23   and sold into similar situated markets.  Cheese and whey
  

24   products produced in California plants and priced using
  

25   the California State Order prices are marketed and sold
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 1   nationwide directly alongside similar products produced
  

 2   in Federal Milk Marketing Order areas priced under
  

 3   California Federal -- I'm sorry, start this sentence
  

 4   over again.
  

 5             Cheese and whey products produced in
  

 6   California plants and priced using the California state
  

 7   order prices are marketed and sold nationwide directly
  

 8   alongside similar products produced in Federal milk
  

 9   Marketing Order areas priced under Federal Milk
  

10   Marketing Order terms.  The difference in pricing may
  

11   cause marketplace decisions that are solely due to
  

12   different regulations and not to market fundamentals.
  

13   This clearly does not promote orderly market --
  

14   marketing conditions.
  

15             Said another way, a dairy farm operator with
  

16   two facilities, one in California priced at Class 4b and
  

17   one in a Federal Milk Marketing Order area priced at
  

18   Class III, would have experienced two vastly different
  

19   regulatory minimum prices for milk used to produce
  

20   similar cheese and whey products.  On average, this
  

21   difference would be $1.89 per hundredweight lower for
  

22   milk from the California dairy than milk from a dairy
  

23   operating in the Federal Milk Marketing Order for the
  

24   period August 2012 through July 2015.  This is the most
  

25   significant reason for the difference in producer

839



TRANSCRIPT OF PROCEEDINGS - VOLUME IV

 1   mailbox prices between farms located in California and
  

 2   those located in Federal Milk Marketing Order areas.
  

 3   This difference places the California farmer in a much
  

 4   less competitive position to bid for land, cattle, feed,
  

 5   facilities, services, operating capital and labor than
  

 6   his counterpart whose milk is priced by Federal Milk
  

 7   Marketing Order pricing regulation.  This disorderly
  

 8   market condition should be remedied by having the
  

 9   Federal Milk Marketing Order pricing grid include the
  

10   California market.
  

11             Class pricing following California State Order
  

12   provisions results in different and lower minimum prices
  

13   than does Federal Milk Marketing Order class prices for
  

14   each class.  The price differences can be significant
  

15   for the Class III/Class 4b price relationship in terms
  

16   of both multi-month periods and at times with only a few
  

17   months of comparisons.  While not as great over most of
  

18   the multi-month periods, there are nonetheless many
  

19   monthly periods where the comparisons are significant
  

20   and impact marketplace decisions solely on the basis of
  

21   regulatory differences and not based on market price
  

22   differences.
  

23             The class price differences we have
  

24   demonstrated ultimately result in producer prices for
  

25   California dairy farm businesses that are -- that are
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 1   significantly below those of similarly situated dairy
  

 2   farm businesses whose milk is priced by Federal Milk
  

 3   Marketing Order provisions.  We demonstrated earlier
  

 4   that producers' prices, as measured by component
  

 5   standardized AMS Mailbox Milk Prices, vary widely in
  

 6   markets that similarly to California have high
  

 7   utilizations of manufactured products, and additionally
  

 8   in the case of the Northwest States geographic
  

 9   similarity.  This difference results in marketing
  

10   conditions which do not effectuate the purposes of the
  

11   underlying Federal Milk Marketing Order enabling
  

12   legislation.
  

13             Roman numeral IV.  Impact on Price Risk
  

14   Management Strategies.
  

15             If a California Federal Milk Marketing Order
  

16   utilizes the same class price formulas as the rest of
  

17   the country, we feel the implementation of a California
  

18   Federal Milk Marketing Order will increase the future's
  

19   market liquidity in Class III and Class IV.  This
  

20   will -- this will lead to increased use of hedging
  

21   strategy by California dairymen, helping them reduce
  

22   their financial operating risk.
  

23             The use of hedging by California dairy farmers
  

24   has been limited, in part, because of the uncertainty of
  

25   using a Federal Milk Marketing Order base price to hedge
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 1   a California class price due to the overall difference
  

 2   in the two pricing series.  This difference in the two
  

 3   pricing series creates greater basis risk, that is the
  

 4   difference between the hedged instrument, which would be
  

 5   the Federal Milk Marketing Order Class III or IV price
  

 6   and the actual pay price in a California dairy farmer's
  

 7   milk check.  This is a significant contributing cause to
  

 8   why there is a lower use of hedging by California dairy
  

 9   farms.
  

10             Thus, the benefit of a California Federal Milk
  

11   Marketing Order may be more and greater applications of
  

12   hedging by California dairy farms which brings better
  

13   long-run financial ability to them and ultimately to the
  

14   processors that buy their milk.
  

15             JUDGE CLIFTON:  That's better long-run
  

16   financial?
  

17             THE WITNESS:  Stability.
  

18             JUDGE CLIFTON:  Thank you.
  

19             THE WITNESS:  To them and ultimately to the
  

20   processors that buy their milk.
  

21             Roman numeral VIII.  Conclusion.
  

22             JUDGE CLIFTON:  Roman numeral?
  

23             THE WITNESS:  VII.  Conclusion.
  

24             Current prices for both producers and handlers
  

25   in California are out of line with national pricing and
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 1   national values for milk.  A California Federal order is
  

 2   necessary to bring the California dairy industry into
  

 3   the federal system of national class prices for dairy
  

 4   farmers and processors in the state, and to enhance and
  

 5   maintain orderly marketing conditions.
  

 6                      DIRECT EXAMINATION
  

 7   BY MR. BESHORE:
  

 8        Q.   Thank you, Mr. Hollon.  The -- Judge Clifton
  

 9   was -- was very helpful in interrupting from time to
  

10   time where you may have misread or misstated a word or
  

11   two in your -- in your prepared text.  If the transcript
  

12   reflects a word stated differently than that which is in
  

13   typed in Exhibit 19, was it your intention to read what
  

14   is typed precisely, and the typed exhibit should prevail
  

15   over what may have been spoken on the spot?
  

16        A.   Yes.
  

17        Q.   Okay.  Now, let's look at --
  

18             JUDGE CLIFTON:  However, I must say I really
  

19   appreciate that Mr. Hollon used the whole word instead
  

20   of just the initials.  As many times as I've heard them,
  

21   it still makes more sense to me to hear the words, so he
  

22   repeatedly did that, and I'm so grateful.  But I
  

23   understand your question to him is if the data are being
  

24   expressed, the confidence is in Exhibit 19.
  

25             MR. BESHORE:  Yes.
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 1             JUDGE CLIFTON:  It's a remarkable piece of
  

 2   work.
  

 3   BY MR. BESHORE:
  

 4        Q.   Remarkable piece of work, Mr. Hollon.
  

 5        A.   Thank you, Judge Clifton.
  

 6        Q.   Okay.  Let's look at Exhibit 20.
  

 7        A.   I'm sure others will have different voice
  

 8   inflection than you.
  

 9        Q.   Do you have -- do you have the compilation of
  

10   Tables 1.A through 1.K stapled together in Exhibit 20?
  

11        A.   I do.
  

12        Q.   Okay.  Now, did you prepare these tables?
  

13        A.   I did.
  

14        Q.   Personally?
  

15        A.   I did.
  

16        Q.   Let's -- and you've -- your statement has --
  

17   has talked about them, and it's very difficult to read a
  

18   statement and read a table at the same time, so I want
  

19   to go back through them with you a little bit and -- and
  

20   have you describe -- describe them to some extent while
  

21   we're able to just focus on the table.
  

22             Starting with --
  

23             JUDGE CLIFTON:  Let's -- let's -- let's take a
  

24   little stretch break, and then it will more quiet, and
  

25   the court reporter can stretch again.  Just very few
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 1   minutes, just right here at our chairs.
  

 2             (Whereupon off the record.)
  

 3             JUDGE CLIFTON:  Let's go back to work at 4:08.
  

 4   BY MR. BESHORE:
  

 5        Q.   So looking, then, Mr. Hollon, at the document
  

 6   that's titled Cooperatives' Table 1.A, Comparison -- on
  

 7   the first page, top.
  

 8             JUDGE CLIFTON:  I'm sorry, I -- there's too
  

 9   much competition from the back.  We really can hear you.
  

10   I hope you don't have to move the copy machine out of
  

11   this room.
  

12             MS. MAY:  Yeah, we do.
  

13             JUDGE CLIFTON:  Oh, dear.  That's big.
  

14             MS. MAY:  It is.
  

15             JUDGE CLIFTON:  Shall we -- shall we stop now?
  

16   They have to move that copy machine, that's a problem.
  

17             MR. ENGLISH:  The building needs to move it.
  

18             MR. BESHORE:  We need to move it for the
  

19   building.
  

20             MS. TAYLOR:  No.  They're here to pick it up.
  

21   They're here to pick it up.
  

22             MR. BESHORE:  They're here to pick it up.
  

23             MS. MAY:  They said it will take them about
  

24   ten minutes to move it out.
  

25             JUDGE CLIFTON:  Let's see.  We would -- if we
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 1   did that, we'd only have ten more minutes of testimony.
  

 2   Let's -- let's call it a wrap.  Is that fine with you,
  

 3   Mr. Beshore?
  

 4             MR. BESHORE:  That's acceptable.
  

 5             JUDGE CLIFTON:  Thank you.  All right.  We'll
  

 6   stop for the day.  We're -- we're losing about 20
  

 7   minutes, but that -- it's a huge problem.
  

 8             So I'll see you all here Monday at 9:00.  We
  

 9   go off record now at 4:10.
  

10             (Whereupon the proceedings recessed
  

11             at 4:10 p.m.)
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 1             MONDAY, SEPTEMBER 28, 2015, 9:03 A.M.
  

 2                      CLOVIS, CALIFORNIA
  

 3
  

 4                     P R O C E E D I N G S
  

 5
  

 6             JUDGE CLIFTON:  We're back on record.  It is
  

 7   September 28, 2015.  It's a Monday.  It's 9:03 in the
  

 8   morning.  We're in Clovis, California.  My name is Jill
  

 9   Clifton.  I'm the United States Administrative Law Judge
  

10   who is assigned to this hearing to take in evidence.
  

11   There are two kinds of evidence, testimony and exhibits.
  

12   We've already made good progress.
  

13             Last week we had four days of work, and we
  

14   heard USDA employees' testimony, there were six of
  

15   those, and then we began with the first witness for the
  

16   proponents of Proposal Number 1.  We also last week took
  

17   opening statements, and one of the things we'll do today
  

18   is resume that process for opening statement for the
  

19   last two proposals.
  

20             I'd like, before we go any further, to take
  

21   appearances of those who are participating.  I'd like to
  

22   begin, please, with those representatives of the United
  

23   States Department of Agriculture.  I am one of those,
  

24   and I'd like the others now to line up at the podium to
  

25   introduce themselves and spell their name.  We're in the
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 1   new week here.  I assume there are people perhaps
  

 2   listening in on the audio feed who were not
  

 3   participating last week.  So begin anew, if you will.
  

 4             MS. MAY:  Good morning.  Laurel May.
  

 5   L-A-U-R-E-L. M-A-Y.  I'm a Marketing Specialist with
  

 6   USDA Dairy Programs.
  

 7             MR. RICHMOND:  Good morning.  William Richmond
  

 8   also with USDA AMS.  W-I-L-L-I-A-M.  R-I-C-H-M-O-N-D.
  

 9   Thanks.
  

10             MR. CARMAN:  Good morning.  Clifford Carman.
  

11   C-A-R-M-A-N.  Assistant to the Deputy Administrator,
  

12   Dairy Programs, USDA.
  

13             MS. FRISIUS:  Good morning.  Meredith Frisius.
  

14   M-E-R-E-D-I-T-H.  F-R-I-S-I-U-S.  And I am a Dairy
  

15   Products Marketing Specialist with the USDA Dairy
  

16   Programs.
  

17             MR. NIERAN:  Good morning.  Jason Nieran.
  

18   J-A-S-O-N.  N-I-E-R-A-N.  I'm Assistant Market
  

19   Administrator for Federal Order 5, and I'm on detail
  

20   with AMS Dairy Programs.
  

21             MR. SCHAEFER:  Henry Schaefer.  H-E-N-R-Y.
  

22   S-C-H-A-E-F-E-R.  Agricultural Economist for the Upper
  

23   Midwest Marketing Area, Federal Order 30, on detail to
  

24   AMS Dairy Programs.
  

25             MS. BECKER:  Good morning. Lauren Becker.
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 1   L-A-U-R-E-N.  B-E-C-K-E-R.  USDA Office of the General
  

 2   Counsel.
  

 3             MR. HILL:  Good morning.  I'm Brian Hill.
  

 4   B-R-I-A-N.  H-I-L-L.  Attorney with the Office of the
  

 5   General Counsel.
  

 6             JUDGE CLIFTON:  Now I'd like to have those
  

 7   teams associated with proposals identify themselves.
  

 8             MR. BESHORE:  Marvin Beshore.  M-A-R-V-I-N.
  

 9   B-E-S-H-O-R-E.  Attorney for the proponents of Proposal
  

10   Number 1, California Dairies, Land O'Lakes, and Dairy
  

11   Farmers of America.
  

12             MR. HOLLON:  Elvin Hollon.  E-L-V-I-N.
  

13   H-O-L-L-O-N.  I'm one of the proponents of Proposal 1,
  

14   and I'm -- work for Dairy Farmers of America.
  

15             MR. WEGNER:  Good morning.  Thomas Wegner.
  

16   T-H-O-M-A-S.  Wegner, W-E-G-N-E-R.  With Land O'Lakes.
  

17             MR. SCHAD:  Good morning.  Dennis Schad.
  

18   D-E-N-N-I-S.  S-C-H-A-D.  I work for Land O'Lakes.
  

19             MR. ERBA:  Good morning.  Eric Erba.  E-R-I-C.
  

20   E-R-B-A.  I'm with California Dairies, Inc.
  

21             MR. ENGLISH:  Good morning.  My name is Chip
  

22   English.  C-H-I-P.  E-N-G-L-I-S-H.  And I'm here as
  

23   counsel for the Dairy Institute of California,
  

24   proponents of Proposal 2.
  

25             MS. VULIN:  Good morning.  My name is Ashley
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 1   Vulin.  A-S-H-L-E-Y.  Last name is V, as in Victor,
  

 2   U-L-I-N.  I am also counsel for the Dairy Institute of
  

 3   California.
  

 4             MR. SCHIEK:  Good morning.  William Schiek.
  

 5   S-C-H-I-E-K.  Economist with the Dairy Institute of
  

 6   California.
  

 7             MS. KALDOR:  Good morning.  Rachel Kaldor.
  

 8   R-A-C-H-E-L.  K-A-L-D-O-R.  Executive Director of Dairy
  

 9   Institute of California.
  

10             MR. TAYLOR:  Good morning.  Sue Taylor,
  

11   standard spell -- standard spelling.  Leprino Foods.
  

12   L-E-P-R-I-N-O.  Vice-president of Dairy Policy and
  

13   Procurement.
  

14             MR. BLAUFUSS:  Good morning.  I'm Rob
  

15   Blaufuss.  Blaufuss is B-L-A-U-F-U-S-S.  I'm with the
  

16   Dean Foods Company.
  

17             MR. DEJONG:  James Dejong.  J-A-M-E-S.
  

18   D-E-J-O-N-G.  Dairy Policy/Economic Analyst for Hilmar
  

19   Cheese.
  

20             MR. VETNE:  I'm John Vetne.  V-E-T-N-E.
  

21   Representative for Hilmar cheese.
  

22             MS. HANCOCK:  Good morning.  I'm Nicole
  

23   Hancock representing the California Producer Handler
  

24   Association.  H-A-N-C-O-C-K.
  

25             MR. LEE:  Victor Lee.  V-I-C-T-O-R.  Last name
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 1   L-A-I.  General Counsel with Producer Dairy Foods, one
  

 2   of the members of California Producer Handler
  

 3   Association.
  

 4             MS. HANCOCK:  And Nicole Hancock, Stoel Rives
  

 5   representing Ponderosa Dairy as well.
  

 6             JUDGE CLIFTON:  Now I'd like those who are
  

 7   here who expect to participate but may not be a part of
  

 8   a team representing a particular proposal to come from
  

 9   and identify yourself.
  

10             MS. REED:  Good morning.  Kristine Reed.
  

11   K-R-I-S-T-I-N-E.  R-E-E-D.  Counsel for Select Milk
  

12   Producers.
  

13             MS. ACMOODY:  Andy AcMoody.  A-C-M-O-O-D-Y.
  

14   Economist with Western United Dairymen.
  

15             JUDGE CLIFTON:  Are there any dairy farmers
  

16   here with us this morning?  Would you come forward and
  

17   identify yourself as well?  Welcome.
  

18             MR. MERTENS:  George Mertens.  I ship to DFA.
  

19   I'm chairman of the Western Area Counsel of DFA and I
  

20   dairy in Sonoma, California.
  

21             JUDGE CLIFTON:  Thank you.  And would you
  

22   spell both your first and last name?
  

23             MR. MERTENS:  Oh.  George, G-E-O-R-G-E.
  

24   Mertens, M-E-R-T-E-N-S.
  

25             JUDGE CLIFTON:  And do you anticipate

856



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1   questioning witnesses perhaps?
  

 2             MR. MERTENS:  Perhaps.
  

 3             JUDGE CLIFTON:  All right.  And the way we do
  

 4   that is I open the floor to questions when a witness has
  

 5   completed testimony.  Very often the first people to
  

 6   question are those who have propose -- proposals on the
  

 7   table, but they don't necessarily have to go first.  But
  

 8   anyone in the room is welcome to stand and ask
  

 9   questions.
  

10             MR. MERTENS:  Okay.
  

11             JUDGE CLIFTON:  Do you anticipate also
  

12   presenting a statement?
  

13             MR. MERTENS:  Yes.  Tomorrow.
  

14             JUDGE CLIFTON:  Good.
  

15             MR. MERTENS:  I'm told tomorrow.
  

16             JUDGE CLIFTON:  Tomorrow?  You'd like to do it
  

17   tomorrow?  Great.  We want to work you in when it's
  

18   convenient for you, so you'll need to let us know.  The
  

19   best person to let know that is Ms. Frisius, so if you
  

20   stay in touch with her.  She has two very important
  

21   functions.  One is helping make sure that every witness
  

22   has an opportunity and to help us schedule when that
  

23   will come, and also, if you have a statement that you
  

24   would like also to be entered as an exhibit, even if
  

25   you're reading from it you can do that.

857



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1             MR. MERTENS:  Okay.
  

 2             JUDGE CLIFTON:  You go to her, not until it's
  

 3   time for you to testify so we know what number yours
  

 4   will be given because we're just going in numerical
  

 5   order.  We have 20 exhibits so far, but we don't know
  

 6   how many we'll have by the time you're testifying, so
  

 7   you don't mark it ahead of time.  But when you
  

 8   coordinate with her, she'll tell you what number your
  

 9   exhibit would be.  She won't be able to tell you that
  

10   until just before you testify.
  

11             She gets two copies, which are the record
  

12   copies.  I get a copy so I can follow along.  The court
  

13   reporter gets a copy.  And then everyone here should be
  

14   able to pick up a copy and see what it is you're saying.
  

15   There's a copy machine in the back and you can make your
  

16   own copies, no expense.
  

17             MS. FRISIUS:  This is Meredith Frisius, and
  

18   just as a request, can we actually get three copies of
  

19   anything, any exhibit, for our records?  Or -- so it
  

20   would be in total you would receive one, the court
  

21   reporter, and then three to me?
  

22             JUDGE CLIFTON:  Sure.
  

23             MS. FRISIUS:  Thank you.
  

24             JUDGE CLIFTON:  Excellent.
  

25             Do you have any questions so far?
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 1             MR. MERTENS:  No.
  

 2             JUDGE CLIFTON:  Welcome.
  

 3             MR. MERTENS:  Thank you.
  

 4             JUDGE CLIFTON:  Welcome.
  

 5             Is there anyone else who you'd like to
  

 6   introduce themself at this time?
  

 7             All right.  Let's talk about -- well, I have a
  

 8   few preliminary matters.  Let me begin with mine.
  

 9             The pages of this volume of the transcript
  

10   will be in sequence to those of last week.  The docket
  

11   number for this case is, in brackets, capital A capital
  

12   O, close brackets.  That stands for Agreements and
  

13   Orders.  That's a hearing clerk designation.  And then
  

14   the docket number itself, docket number 15 hyphen 0071.
  

15   It's particularly important to remember that number when
  

16   you will be filing things directly with the hearing
  

17   clerk after we've all left the hearing, I'm thinking of
  

18   briefs and that sort of thing.
  

19             I would like to read my formal statement into
  

20   the record as I did in the first two days of the
  

21   hearing.  I'm doing this again simply because we're
  

22   beginning a new week.
  

23             This public hearing is being held to consider
  

24   and take evidence on the proposed establishment of a
  

25   Federal Milk Marketing Order to regulate the handling of
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 1   milk in California.  The proposed marketing area would
  

 2   incorporate the entire State of California.
  

 3             USDA received four proposals from interested
  

 4   parties, some that include certain milk pricing and
  

 5   pooling provisions not found in current Federal Milk
  

 6   Marketing Orders.  The proposals incorporate the same
  

 7   dairy product classification system used throughout the
  

 8   Federal Milk Marketing Order system.  Additional
  

 9   features would recognize California quota premium and
  

10   fluid milk fortification values.
  

11             And as we know from last week, we've added a
  

12   particular alternate method with regard to whey,
  

13   W-H-E-Y, as part of the proposal.
  

14             This hearing will consider the four proposals
  

15   as contained in the Federal Register Hearing Notice
  

16   published on August 6th, 2015.  And I add that that
  

17   proposal regarding whey is being considered as if it had
  

18   been published in the Federal Register Hearing Notice.
  

19             Now, I'd like to address preliminary issues,
  

20   and I'd like the Agricultural Marketing Service to
  

21   please go forward with their announcements, again as if
  

22   we were here on the first day.
  

23             MS. MAY:  Good morning.  I'm Laurel May with
  

24   USDA.  As you know, we are here to hear about a proposal
  

25   for a Federal Milk Marketing Order for the State of
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 1   California.  Anybody that would like to may testify at
  

 2   this hearing.  If you would like to testify, as Judge
  

 3   Clifton told us, you should contact Meredith Frisius,
  

 4   and she will make sure that the judge knows that you
  

 5   would like to testify.
  

 6             In addition to the copies that were mentioned,
  

 7   we've -- it would also be handy if you had a business
  

 8   card that you could give to the court reporter so she
  

 9   can keep track of you.
  

10             As we go through this hearing, USDA will be
  

11   asking questions sometimes, too, and we just want you to
  

12   know that our job is not to intimidate or to confuse,
  

13   but merely to try to develop a full record, and so --
  

14   and we hope that you will feel comfortable here and --
  

15   and be willing to participant.  As well, the audience
  

16   may question a witness that goes on the stand, and so if
  

17   you'd like to do that, come up here to this microphone
  

18   so the Judge can recognize you and allow you to do that.
  

19             We are broadcasting the -- this session of the
  

20   hearing live, and you can listen to that online at
  

21   tinyurl/ -- how -- dot com slash camilkhearing.  We are
  

22   not recording this hearing -- this session, however.
  

23             The court reporter is recording and making
  

24   official transcripts, which will be available
  

25   approximately two weeks after the end of each hearing
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 1   week.
  

 2             Exhibits are numbered in the order of
  

 3   presentation.  Copies of the exhibits are available over
  

 4   here on the table, if you'd like to take any of those.
  

 5             And, finally, we have refreshments in the back
  

 6   of the room that you are welcome to help yourselves to.
  

 7             And as Judge Clifton mentioned, we do have a
  

 8   copier in the back that you can use if you need to make
  

 9   a minimum amount of copies.
  

10             At the end of Friday, we were listening to
  

11   Mr. Hollon on the stand; however, I think we're going to
  

12   begin today by hearing Ms. Hancock's opening statement.
  

13             JUDGE CLIFTON:  Thank you, Ms. May.
  

14             Does anyone else from the Agricultural
  

15   Marketing Service have any other preliminary matters?
  

16             Then I'd ask if anyone else has preliminary
  

17   matters.
  

18             Ms. Hancock, do you find this to be a good
  

19   time to begin with your opening statement?
  

20             MS. HANCOCK:  Yes, Your Honor.  I'd be pleased
  

21   to go.  And I thank everyone, again, for letting me go a
  

22   little bit out of order.
  

23             JUDGE CLIFTON:  Now, you're -- you're welcome
  

24   to stand right there if you're comfortable there.  If
  

25   you'd prefer to be seated, you may.  Take your choice.
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 1             MS. HANCOCK:  Well, I listened to the others,
  

 2   but I didn't get a chance to see them.  Did they stand
  

 3   or sit?
  

 4             JUDGE CLIFTON:  They stood right where you
  

 5   are.
  

 6             MS. HANCOCK:  Okay.  Well, we'll make it look
  

 7   the same then.
  

 8             JUDGE CLIFTON:  All right.
  

 9             MS. HANCOCK:  Have the same impact.
  

10             Again, I'm Nicole Hancock.  I'm going to break
  

11   this up into two segments because I represent two
  

12   different parties in this Federal Milk Marketing Order.
  

13   I'm going to begin my opening statement with the
  

14   position of the California Producer Handlers
  

15   Association, who is the first client that I represent in
  

16   this matter.  The California Producer Handlers
  

17   Association is made up of four producer-handlers:
  

18   Producers Dairy, Hollandia, Rockview, and Foster Dairy,
  

19   which also is known as Crystal Creamery for their
  

20   branded milk products.
  

21             These four producer-handlers are a little bit
  

22   untraditional when you look at them in the context or
  

23   through the lens of a general Federal Milk Marketing
  

24   Order.  Producer-handlers in Federal Milk Marketing
  

25   Orders have traditionally been smaller producer-handlers
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 1   producing under the three-million-pounds-a-month mark,
  

 2   and these producer-handlers are different in California,
  

 3   and they have a long history under the State order
  

 4   system in California.
  

 5             They're -- they're vertically -- they're
  

 6   vertically integrated just like the producer-handlers
  

 7   under the Federal orders in other areas in that they
  

 8   produce their own milk, they process it, they brand it,
  

 9   and they distribute it, but there really -- the changes
  

10   or the similarities in the systems really stops there in
  

11   how they're treated.
  

12             Each one of these producer-handlers has been
  

13   in business for more than 50 years, and for the past 50
  

14   years, they've been part of the California's Pooling
  

15   Act.  That Pooling Act was originally enacted in 1967,
  

16   and it went into effect in 1969.  And since 1969,
  

17   they've operated under their California quota exemptions
  

18   as a -- as a -- as a systemic and major part of their
  

19   business operations.
  

20             And what that means is only a portion of their
  

21   milk quota is exempt.  They hold several different
  

22   layers of milk processing rights under the California
  

23   quota system.  They have exempt quota, they have regular
  

24   quota, and then they're also assigned a base production
  

25   amount, just like all of the other producers in the
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 1   system.  And then anything that they produce beyond that
  

 2   is part of their overbase production.
  

 3             Now, this differs markedly from what -- how it
  

 4   operates in other Federal order systems for the
  

 5   producer-handlers that have slow lines that produces
  

 6   less than three million pounds a month in that those
  

 7   small producer-handlers enjoy an exemption only if they
  

 8   produce under the three-million-pound mark and meet the
  

 9   other criteria of their Federal orders.
  

10             In our situation, it's not an all-or-nothing
  

11   approach.  There is a portion of their milk that is
  

12   treated as exempt quota, but then there's also a portion
  

13   of their milk that's treated as regular quota, and then
  

14   there's a portion of their milk that's treated under the
  

15   rest of the quota system for the base and overbase
  

16   calculations.
  

17             Our goal in this Federal Milk Marketing Order
  

18   is that while there are parties in this -- and I think
  

19   both -- both of the major parties who have proposed
  

20   Federal order language, the Cooperatives and the Dairy
  

21   Institute, they've both proposed quota language, but our
  

22   goal in this is simply to make sure that we're
  

23   preserving the exempt quota treatment along with the
  

24   preservation of the rest of the quota system so that not
  

25   only one aspect of the quota system is preserved, but
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 1   that all aspects of the quota system are preserved in
  

 2   its entirety, and that would include the treatment for
  

 3   the exempt quota as well.
  

 4             In order for -- under the California State
  

 5   order system, in order for our producer-handlers to have
  

 6   been able to preserve their exemption, they have more
  

 7   requirements than what is normally seen under the
  

 8   traditional Federal order systems.  They have
  

 9   restrictions on the ownership structures, meaning, yes,
  

10   they have to be vertically integrated just like all of
  

11   the other Federal order requirements for maintaining the
  

12   producer-handler exemptions, but on top of that, they
  

13   have some pretty severe restrictions on their structures
  

14   of their ownership.
  

15             It has to -- back when the State order system
  

16   was implemented in 1967, or enacted in 1967, that froze
  

17   in time what the ownership structure was.  And then
  

18   it -- again, it was modified later, and so there were
  

19   some other windows that were looked at, but those family
  

20   units that were in place at the time under that quota
  

21   system, they had to be preserved.
  

22             They couldn't transfer the business outside of
  

23   their family, they couldn't sell it to another entity,
  

24   and so these families that are operating the
  

25   producer-handlers under our system, under the California
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 1   order system, the quota system that operates under the
  

 2   State order program, they have to maintain their family
  

 3   lineage.  These are legacy family companies that have
  

 4   been running these entities, and that's been required in
  

 5   order to -- in order to preserve and maintain the exempt
  

 6   quota that they hold.  If for some reason they lost or
  

 7   transferred the business outside of that, that exempt
  

 8   quota was then converted into regular quota.  But the
  

 9   only way to maintain your exempt quota treatment was to
  

10   keep the business within the family lineage.
  

11             Now, we've heard already that that's a marked
  

12   difference from how the Federal order producer-handlers
  

13   operate because in those systems, as long as you're
  

14   transferring the entirety of the -- of vertically
  

15   integrated entities, you can maintain those
  

16   producer-handler exemptions by meeting that same
  

17   criteria.
  

18             In addition, they can't sell or transfer their
  

19   exemptions.  They can't -- the exemption itself, while
  

20   it might be an asset booked on their -- in their
  

21   accounting system, that's not a transferable item for
  

22   them.  If they transfer that quota, again, it would be
  

23   converted to regular quota.
  

24             Now, the quota exemptions that were originally
  

25   assigned in -- through the 1967 Act, or that went in
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 1   effect in 1969, those assignments that were made for the
  

 2   exempt quota were based on the historical numbers that
  

 3   these producer-handlers had manufactured, produced, and
  

 4   distributed in their own system.  They were based on
  

 5   their actual historical operations at the time.
  

 6             Now, through two subsequent amendments, they
  

 7   were allowed to purchase additional quota.  They were
  

 8   allowed to purchase additional exempt quota.  These
  

 9   business, again, have invested almost $10 million in
  

10   order to acquire exempt quota.  Again, that is a marked
  

11   difference from how exempt producer-handlers acquire
  

12   their rights in the Federal order system.  There's no
  

13   pay-to-play option.  Under our system, our -- our
  

14   producer-handlers have invested significant amount of
  

15   sums in order to have the right to hold their exempt
  

16   quota as part of their overall quota system.
  

17             In -- in our request to preserve the
  

18   producer-handlers exempt quota, we're not at all asking
  

19   to expand the exempt quota, we're not asking to expand
  

20   from the restrictions.  Our goal is simply to preserve
  

21   the status quo of how the exempt quota is treated under
  

22   the California system into any treatment of the -- of
  

23   the quota system in a future Federal order, if one is to
  

24   be enacted.
  

25             And we believe that it's consistent with --
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 1   with the delegation of duties to the USDA in evaluating
  

 2   whether a Federal order should be enacted here in
  

 3   California.  The 1996 Farm Bill had language that said
  

 4   "California shall have the right to reblend and
  

 5   distribute order receipts to recognize quota value."
  

 6   Now, that didn't say just regular quota, it's to
  

 7   recognize the entirety of the quota system, which in our
  

 8   view -- and we'll put on evidence to show this --
  

 9   includes the entire quota system, not just the regular
  

10   quota but the entirety of -- of how the quota system
  

11   operates that would necessarily include the exempt
  

12   quota.
  

13             Under the 2000 Farm Bill with the extension of
  

14   the deadlines that allowed to evaluate the Federal order
  

15   in California, the Joint Explanatory Statement of the
  

16   committee of the conference reflected the intent of the
  

17   drafters, and again, they reiterated that same message,
  

18   that they believed that if California enters into a
  

19   Federal Milk Marketing Order, that we should have the
  

20   ability to recognize the longstanding California quota
  

21   system.  Again, to me it means -- and we'll present
  

22   evidence to this effect -- the entirety of the
  

23   California system, the quota system, not just one aspect
  

24   of it.
  

25             And that quota system, as we'll put on
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 1   evidence through our witnesses that will show you that
  

 2   since it was originally enacted in 1967 through
  

 3   subsequent amendments in 1978 and 1994, and then even
  

 4   through some additional attempts to modify the
  

 5   California Act even further, throughout every one of
  

 6   those events, the exempt quota was part of the program
  

 7   and one of the main targets for a compromise position in
  

 8   enacting and amending the legislation.
  

 9             Originally, the -- the enact -- the Pooling
  

10   Act in California that was put in place, it was known as
  

11   the Gonzalves Milk Pooling Act, we have the son of the
  

12   original legislator who put in record or proposed the
  

13   bill initially, we have his son who still does work
  

14   at -- with -- with the legislative session here in
  

15   California.  He'll testify about the legislative
  

16   history, the treatment for the exempt quota, and how it
  

17   was always integrated into the program.
  

18             You'll also hear testimony from our
  

19   producer-handlers who will talk about how they invested
  

20   in their exempt quota, how they received the exempt
  

21   quota treatment based on their historical production,
  

22   and how they've had to make strategic business decisions
  

23   all along the way in order to preserve and maintain
  

24   those exempted quota programs.
  

25             We've also seen, and will see more of this
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 1   that the economic impact in preserving the exempt quota
  

 2   treatment against the baseline or against the -- against
  

 3   the current situation is almost zero, that there's no
  

 4   additional economic impact to anyone if the exempt quota
  

 5   treatment is preserved as compared to the biggest line
  

 6   today.
  

 7             At the end of the day, I think our position is
  

 8   simple, and I hope that -- that we're able to have a --
  

 9   a minimal part in the rest of the hearing in that we
  

10   just want to preserve the status quo, and we want to
  

11   give the information that we think the USDA would be
  

12   assisted by in making their evaluation and ultimate
  

13   determination and recommendation, but we think that
  

14   preservation of the entire quota system, if you're going
  

15   to preserve any part of the quota system, would be
  

16   appropriate.
  

17             JUDGE CLIFTON:  Ms. Hancock you mentioned the
  

18   Pooling Act.  Did you say Gonsaga?
  

19             MS. HANCOCK:  Gonzalves.
  

20             JUDGE CLIFTON:  Oh.  Would you spell it?
  

21             MS. HANCOCK:  G-O-N-S-A-L-V-E-Z.
  

22             JUDGE CLIFTON:  Gonsalves.
  

23             MS. HANCOCK:  Or S, it ends with an S.
  

24   G-O-N-S-A-L-V-E-S.  I was doing it phonetically in my
  

25   head.  I was so worried about the V in there that I --
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 1             JUDGE CLIFTON:  And so the name of that act is
  

 2   the Gonzalves Pooling Act?
  

 3             MS. HANCOCK:  It was referred to as the
  

 4   Gonzalves Pooling Act.
  

 5             JUDGE CLIFTON:  And in -- what date was that
  

 6   passed?
  

 7             MS. HANCOCK:  It was originally enacted in
  

 8   1967.
  

 9             JUDGE CLIFTON:  Oh, okay.  When you said that
  

10   the quota system was a target in the amendments, what
  

11   happened?  It was a target?
  

12             MS. HANCOCK:  There were challenges that were
  

13   made to amend, or modified, reduce, or eliminate
  

14   portions or aspects of it, and it was ultimately
  

15   preserved in the structure that was originally enacted
  

16   in 1967 that included regular quota, exempt quota, base
  

17   and overbase production.
  

18             JUDGE CLIFTON:  Thank you.
  

19             Now, does that opening statement suffice for
  

20   both of the proposals that you sponsored or only
  

21   Proposal Number 3?
  

22             MS. HANCOCK:  That -- that was only for
  

23   Proposal Number 3 for the California Producer Handlers
  

24   Association, and I'll have a separate opening for
  

25   Ponderosa Dairy.
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 1             JUDGE CLIFTON:  I'd like to invite any
  

 2   questions that anyone might have of Ms. Hancock with
  

 3   regard to the opening statement for Proposal Number 3.
  

 4   There are none.
  

 5             You may proceed, Ms. Hancock.
  

 6             MS. HANCOCK:  So I'd like to move on now to
  

 7   provide an overview of our position for Ponderosa Dairy.
  

 8   I represent Ponderosa Dairy which, is a Nevada producer,
  

 9   that has historical sent almost all of its milk to
  

10   Rockview Dairy, which is a plant in California.
  

11             Now, under the California Pooling Act, milk
  

12   coming from outside of the state is not regulated in
  

13   that it doesn't participate in the pool.  Our proposal
  

14   is to allow Rockview to elect to be partially regulated
  

15   on that portion of the plant volume that's from outside
  

16   the State of California.  And we've seen some of the
  

17   comparisons in some of the discussions already when the
  

18   USDA presented evidence of their economic analysis that
  

19   talked about the -- how the payments would be structured
  

20   coming out of plant -- or coming out of the pool.
  

21             So if -- in a normal Federal order system, we
  

22   don't have the quota system, you have one entire pool
  

23   blend price that the payments would come out of.  In our
  

24   situation with the -- as the proposals stand right now,
  

25   the proposal would allow Ponderosa Dairy to only receive
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 1   the non-quota plant blend, which would be a reduced
  

 2   amount of -- of -- of payment as compared to the total
  

 3   plant blend.  We believe that that proposal would --
  

 4   would not be fair for the out-of-state producers because
  

 5   it's a doubled-edged sword for them.  They have the
  

 6   inability to participate in the pool, but they also
  

 7   receive a smaller blend price because it already removes
  

 8   the quota payments from that system.  Allowing a partial
  

 9   regulation would allow them to protect their interests
  

10   on both sides of -- of the calculations.
  

11             We believe that without allowing the partial
  

12   regulation, it would have a discriminatory effect
  

13   similar to what we heard from Dairy Institute for the
  

14   out-of-state producers.  The out-of-state producers,
  

15   especially the ones that are in Southern Nevada, we'll
  

16   hear more from, they're in a somewhat more of a
  

17   disadvantaged position in that they don't have the same
  

18   alternative opportunities for placement of their milk
  

19   in -- in other locations.
  

20             So our position for Ponderosa would be to
  

21   preserve the California system in a way now that will --
  

22   in a Federal order system that almost allow them to be
  

23   partially regulated and preserve the treatment that they
  

24   receive under the state Pooling Act in this situation.
  

25             JUDGE CLIFTON:  Is Ponderosa Dairy one of the
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 1   producers located in Southern Nevada or are they in a
  

 2   different location in Nevada?
  

 3             MS. HANCOCK:  They are located in Southern
  

 4   Neveda.
  

 5             JUDGE CLIFTON:  All right.
  

 6             And so would you spell for us the Rockview
  

 7   Dairy?
  

 8             MS. HANCOCK:  Rockview is R-O-C-K-V-I-E-W.
  

 9             JUDGE CLIFTON:  And in what location in
  

10   California is it?  If you know?
  

11             MS. HANCOCK:  They're in Downey.  They're in
  

12   Downey.  I have to look to the Dairy Institute to tell
  

13   me.
  

14             JUDGE CLIFTON:  Downey, Downey, California --
  

15             MS. HANCOCK:  Downey, California.
  

16             JUDGE CLIFTON:  -- is that fairly near Los
  

17   Angeles?
  

18             MS. HANCOCK:  Yes.
  

19             JUDGE CLIFTON:  All right.  All right.  So I
  

20   have it in my head.
  

21             Does anyone have any questions for Ms. Hancock
  

22   with regard to her opening statement for Proposal Number
  

23   4?
  

24             Mr. Richmond.  Oh, yes.  I'm glad you're
  

25   moving that towards you.  You notice we gave Mr. Hill a
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 1   long handle on his --
  

 2             MR. RICHMOND:  A special one.
  

 3             JUDGE CLIFTON:  -- microphone, but if you keep
  

 4   behaving the way you are, we won't have to for you.
  

 5             MR. RICHMOND:  I appreciate that.
  

 6             Thank you, Ms. Hancock.  Just one clarifying
  

 7   question.  William Richmond, USDA.
  

 8             You said that your proposal would only apply
  

 9   to Rockview Dairy.  Did you mean that your proposal
  

10   would, in fact, apply to any handler having the ability
  

11   to elect partially regulated status for the out-of-state
  

12   milk?
  

13             MS. HANCOCK:  It -- it would, and I -- I -- I
  

14   don't remember saying that, so it might be that I
  

15   misspoke.
  

16             MR. RICHMOND:  Got it.  Okay.
  

17             MS. HANCOCK:  But it's not unique to just
  

18   Rockview.
  

19             MR. RICHMOND:  Just wanted to clarify.  I
  

20   appreciate it.  That's all.  Thank you.
  

21             MS. HANCOCK:  Thank you.
  

22             JUDGE CLIFTON:  Does anyone else have any
  

23   questions about the opening statement?  There are none.
  

24             Thank you, Ms. Hancock.
  

25             MS. HANCOCK:  Thank you.
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 1             JUDGE CLIFTON:  Are there any other
  

 2   preliminary matters before Elvin Hollon retakes the
  

 3   witness stand?
  

 4             I -- I should have said, and I forgot, at the
  

 5   beginning, that anyone in this room is welcome to record
  

 6   the proceedings for your own use.  Well, not just your
  

 7   own use, for the use of you and anybody that you care to
  

 8   share it with.  It's not the official record, but it may
  

 9   assist you in preparing for what you'll do next in the
  

10   hearing, so you're welcomed to do that.  I ask that it
  

11   be unobtrusive, and I prefer that you record just the
  

12   audio, not video.  But you're -- you're welcome to do
  

13   that with whatever recording devices you might have.
  

14             All right.  Good.  Then let's have Mr. Hollon
  

15   come back to the witness stand.
  

16             Mr. Hollon, you remain sworn.  I would like
  

17   for you, again, to state and spell your name.
  

18             THE WITNESS:  E-L-V-I-N.  H-O-L-L-O-N.
  

19             JUDGE CLIFTON:  Thank you.
  

20             Mr. Beshore, you may proceed.
  

21             MR. BESHORE:  Thank you, Your Honor.
  

22                      DIRECT EXAMINATION
  

23   BY MR. BESHORE:
  

24        Q.   And good morning, Mr. Hollon.
  

25             In your direct testimony on -- on Friday, you
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 1   described for us your educational and -- and employment
  

 2   background, basically indicating by whom you had been
  

 3   employed, what years, and in what capacity.  Now I'd
  

 4   like you to further describe for us for the record
  

 5   what's involved in your -- in your day-to-day activities
  

 6   in your capacity with Dairy Farmers of America, and for
  

 7   the most, let's just focus on -- on the years that
  

 8   you've been employed by -- by Dairy Farmers of America,
  

 9   which is since its formation in what year?
  

10        A.   1998.
  

11        Q.   1998.  Okay.  And during those, what,
  

12   approaching 17 years, have you been employed at the
  

13   national headquarters of Dairy Farmers of America?
  

14        A.   Yes, I have.
  

15        Q.   Okay.  And have you had a role, you know, in
  

16   the -- in the corporate staff at -- at national
  

17   headquarters?
  

18        A.   I'm a part of the corporate staff, yes.
  

19        Q.   And does that give you a relationship with all
  

20   of the regions and counsels as they're known within
  

21   Dairy Farmers of American with respect to their -- their
  

22   marketing activities?
  

23        A.   That's correct.  I routinely and regularly
  

24   talk to members of those staffs in all of the offices
  

25   across the country about day-to-day marketing

878



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1   activities, week-to-week, seasonal activities, pricing
  

 2   challenges.  That's a regular occurrence.
  

 3        Q.   Okay.  Now, let's describe that, the scope of
  

 4   Dairy Farmers of America's activities geographically and
  

 5   in terms of it Federal orders so that we have a, you
  

 6   know, full understanding of the -- the scope of your
  

 7   responsibilities and interactions.
  

 8        A.   DFA members are located in nearly every state,
  

 9   I think it's 48 out of the 50 states.  We operate
  

10   wholly-owned 33 plants, and jointly manufacture or
  

11   operate with quite a few other entities around the
  

12   country.  The day-to-day operating areas, Northeast part
  

13   of the country, the Southeast, the Lake states,
  

14   Southwest, the Central area of DFA stretches from
  

15   Oklahoma to Canada, the Mountain area is from the
  

16   Pacific Northwest over to Colorado, and the Western area
  

17   where we are today, marketing activities in Nevada and
  

18   California.
  

19        Q.   On which Federal orders does Dairy Farmers of
  

20   America market, market milk?
  

21        A.   We have milk marketed and pooled in every
  

22   order except the Arizona order.
  

23        Q.   And has that generally been the case since
  

24   Federal Order Reform went in and the number of orders
  

25   was reduced to ten or 11?
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 1        A.   That is true.
  

 2        Q.   Now, with that period of time, that scope of
  

 3   responsibility, have you been required to become
  

 4   familiar with marketing conditions, milk marketing
  

 5   conditions in all of the regions of Dairy Farmers of
  

 6   America's operations?
  

 7        A.   That would be true.  I spend time each week
  

 8   talking with milk marketing staff, with plant operating
  

 9   staff, not -- not necessarily on costs or components or,
  

10   you know, the intricacies of what they make, although
  

11   I'm generally familiar with what they make, but with the
  

12   marketing and supply of milk to their plants to our
  

13   customer make up, whether that be a Class I, II, III, or
  

14   IV operation.  I discuss with them pricing.  Activities
  

15   as -- as those are handled primarily at the local level.
  

16   And certainly we review marketing and balancing supply
  

17   and demand conditions weekly with all of those
  

18   operational areas, including the Western area here in
  

19   California.
  

20        Q.   And has that -- that weekly involvement with
  

21   the marketing conditions in all of those areas of Dairy
  

22   Farmers of America's operations including California,
  

23   for how long have -- has that been a part of your
  

24   everyday job responsibilities?
  

25        A.   That was one of the very first things I did in

880



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1   1998 when we started, so it's been every week since
  

 2   then.
  

 3        Q.   Okay.  Let's -- let's turn, then, to Exhibit
  

 4   20 in the Tables 1.A through 1. K, which you referred to
  

 5   in your -- in your statement, but I'd like to just
  

 6   review them with you now and discuss them a bit further.
  

 7             JUDGE CLIFTON:  Mr. Beshore, pause just a
  

 8   moment.
  

 9             If there's anyone who wants to obtain a copy
  

10   of Exhibit 20 and Exhibit 19, please go to the table and
  

11   get those.
  

12             MR. BESHORE:  We ran out of copies on Friday,
  

13   and we may have a limited number available this morning
  

14   hopefully.
  

15             JUDGE CLIFTON:  Let -- let's take just a
  

16   minute.  In fact, let's take a five-minute stretch break
  

17   while people get those copies.  That's important trying
  

18   to follow the testimony here.  Five-minutes stretch
  

19   break.
  

20             (Whereupon a break was taken.)
  

21             JUDGE CLIFTON:  We're back on record.  It's
  

22   9:52.
  

23             Mr. Beshore.
  

24             MR. BESHORE:  Thank you, Your Honor.
  

25        Q.   Marvin Beshore.
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 1             Okay.  Mr. Hollon, let's turn to Cooperatives
  

 2   Table 1.A, first table in Exhibit 20.  Did you prepare
  

 3   that?
  

 4        A.   I did.
  

 5        Q.   Could you, before we get into the details of
  

 6   the preparation, just describe it and its purpose?
  

 7        A.   The Table 1.A is a compilation of USDA Mailbox
  

 8   Milk Prices for certain markets, the California market,
  

 9   the Wisconsin, Minnesota, Illinois, and Northwest States
  

10   markets.  Those markets are defined by USDA in the Dairy
  

11   Market News, and the Mailbox Milk Prices, they are
  

12   published.  As noted in Dairy Market News, those are
  

13   at-test all-in prices, so in order to get some type of
  

14   reasonable standardized comparison, those prices were
  

15   adjusted down to the Federal order standard of 3.5
  

16   butterfat, 2.9915 protein, and 5.6935 other solids, and
  

17   the standard calculation of if there was more of the
  

18   component, you adjusted it down to 3.5, if there was
  

19   less of a component, you adjusted it up to the 3.5
  

20   level.
  

21        Q.   And did you personally make those adjustments?
  

22        A.   I did.
  

23        Q.   So that the numbers that show on -- in each
  

24   month for each of the areas, they're not -- they're
  

25   different than the numbers -- may be different than the
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 1   numbers published in the USDA Mailbox Milk Price?
  

 2        A.   They would be different than the numbers
  

 3   published.  They started out as the numbers published
  

 4   and then adjusted to a standardized basis for a -- a
  

 5   fair and equal comparison of their level.
  

 6        Q.   Is it your -- was it your judgment in your
  

 7   testimony that for the best possible comparison, those
  

 8   numbers should be standardized in the manner that you
  

 9   have standardized them?
  

10        A.   Yes.  It would -- it would be hard to draw a
  

11   conclusion if you knew that they weren't at the same
  

12   test level.
  

13        Q.   Now, you've labeled the different series as --
  

14   the exhibits, I'm sorry, indicates they are markets.  In
  

15   fact, these are not marketing order areas represented by
  

16   these mailbox price series, correct?
  

17        A.   That is correct.  The -- again, the Dairy
  

18   Market News footnotes describe if there's another
  

19   description, the California data is representative of
  

20   California, and --
  

21        Q.   Of farms in California?
  

22        A.   Of farms in California, yes.  And the witness
  

23   on Monday or Tuesday indicated that the calculations for
  

24   the California Mailbox Price was done according to the
  

25   USDA methodology, so USDA will collect data on farms in
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 1   Wisconsin, Minnesota, Illinois, and what they deem is
  

 2   Northwest States, which would be the states of Oregon
  

 3   and Washington.  That data is collected from what we
  

 4   would term producer payroll tapes, so it has adequate
  

 5   information about pricing, components, base prices, just
  

 6   pricing information that's -- that's provided to the
  

 7   Federal orders every month.
  

 8        Q.   Okay.  So while the label -- while the exhibit
  

 9   identifies these are markets, they're actually
  

10   geographic areas of farm locations?
  

11        A.   That would be accurate.
  

12        Q.   And the Northwest States takes it two states,
  

13   the others are the individual state involved?
  

14        A.   Correct.
  

15        Q.   Okay.  So what does the table show?
  

16        A.   The table shows that once -- again, once
  

17   standardized, that the -- the broad conclusion is that
  

18   prices, mailbox milk prices in California are well below
  

19   those in the selected states.  Those states were
  

20   selected because they have similar market conditions.
  

21   They are -- none -- none are exact.  And it might be
  

22   first easiest to describe a, you know, very obvious.
  

23             If you were to use Florida as an example,
  

24   Florida has no manufacturing, or I'm not aware of any
  

25   Class III or Class IV operations in the state of
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 1   Florida, so to compare that with a California situation
  

 2   would be, you know, unreasonable.
  

 3             But in Wisconsin, Minnesota, Illinois, those
  

 4   prices in those states are greatly influenced by
  

 5   production of Class III and IV items just like in
  

 6   California.
  

 7             In the Northwest States, those states are also
  

 8   greatly influenced by manufacturing prices.  There are
  

 9   high utilizations of Class III and Class IV, so we chose
  

10   those states as -- as areas that had reasonable market
  

11   comparisons.
  

12             There -- there were other areas that you might
  

13   consider that had some of the same utilizations.  For
  

14   example, there is a mailbox milk price published for New
  

15   Mexico.  However, in New Mexico, there's a couple of
  

16   market conditions that are pretty different from
  

17   California, and the two chief ones would be that a
  

18   significant amount of the milk produced in New Mexico is
  

19   marketed long distances away, so transportation costs
  

20   figure into that, as well as there's not adequate plant
  

21   capacity in New Mexico to market all of the milk that's
  

22   produced there.  And so a significant amount of time,
  

23   there is milk in New Mexico that's marketed out of the
  

24   area, so I felt like that was an unreasonable comparison
  

25   because that's not the situation in California.
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 1        Q.   So in your judgment on the basis of all your
  

 2   experience with milk marketing from Maine to California,
  

 3   Florida, and throughout the country, you felt these were
  

 4   the most comparable areas of mailbox milk prices
  

 5   published to California?
  

 6        A.   Correct.
  

 7        Q.   And the comparison is -- is quite -- quite
  

 8   negative in terms of relationship in terms of
  

 9   California's prices versus those in these other
  

10   comparable areas in the country; is that correct?
  

11        A.   That would be true.  Just as an example, if
  

12   you looked on Table 1.A.1, that would be the first page,
  

13   looked at the August comparison for the state of
  

14   California was $16.05, for Wisconsin the -- the
  

15   standardized comparison was $18.60.  If you ran your
  

16   finger down the Wisconsin line, or column, until you got
  

17   to -- to the table below it, and you saw a negative
  

18   $2.55 per hundredweight, that would represent that
  

19   subtraction.  And so if did you that type of calculation
  

20   and comparison on each page, that would represent those
  

21   differences.
  

22        Q.   So is the table set up so that the bottom
  

23   segment on each page is the subtraction or the
  

24   comparison of the California price versus the respective
  

25   Wisconsin, Minnesota, Illinois, and Northwest States
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 1   prices for each of the months depicted as well as the
  

 2   average for the year?
  

 3        A.   Yes.
  

 4        Q.   Okay.  Anything else on Table 1.A?
  

 5        A.   I would say that, you know, in -- in my
  

 6   opinion, mailbox milk prices give a broad comparison of
  

 7   the market.  That all-in price includes a number of
  

 8   factors that are present in the marketplace to give,
  

 9   again, a broad look of what -- what's able to be
  

10   returned to producers in those marketplaces.
  

11        Q.   And therefore it's a -- it's a good price
  

12   comparison to evaluate whether the markets are in
  

13   reasonable alignment?
  

14        A.   Yes.
  

15        Q.   Let's go then to Table 1.B.
  

16             JUDGE CLIFTON:  Before you move, I just want a
  

17   little help from Mr. Hollon.  Would you turn,
  

18   Mr. Hollon, to Exhibit 19, page 7.  Do you have that in
  

19   front of you?
  

20             THE WITNESS:  I'm not what it -- is that the
  

21   testimony?
  

22             JUDGE CLIFTON:  Yes.
  

23             THE WITNESS:  Okay.  I have it in front of me.
  

24             JUDGE CLIFTON:  Now, if I didn't write very
  

25   fast in order to capture the adjustments you made, do
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 1   you find them on this page?
  

 2             THE WITNESS:  That would be true in the middle
  

 3   photograph of this page.  There is some -- some
  

 4   description of those adjustments and those standardized
  

 5   values that I wrote, that I spoke of, that the
  

 6   adjustments were made to, so that is correct.  That was
  

 7   pretty good, you wrote fast and looked it up.
  

 8             JUDGE CLIFTON:  You are extremely organized,
  

 9   and it is extremely helpful.
  

10             I notice here also in this middle paragraph
  

11   you -- you say that the 2015 data was what you had
  

12   available prior to July 2015.
  

13             THE WITNESS:  The sentence, "We measured the
  

14   period August 2012 to the most recent data available,"
  

15   true, "prior to July 2015," and we included July 2015.
  

16             JUDGE CLIFTON:  All right.  Very good.
  

17             THE WITNESS:  I would say as you're preparing,
  

18   there's a lot of information to prepare, and sometimes
  

19   it gets difficult to remember where you stopped at.  I
  

20   suspect that there will be other cases where the months
  

21   will be back or forth a month or two.
  

22             JUDGE CLIFTON:  Very good.
  

23             So in any event, all the data we have here so
  

24   far is prior to California's recent adjustment?
  

25             THE WITNESS:  Yes.  There are probably some
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 1   tables that may show -- for example, Class I prices are
  

 2   announced in advance of the month, and so we're already
  

 3   in a scenario where October prices have been announced,
  

 4   and September prices may have been announced when I was
  

 5   preparing something, so I may have included that price,
  

 6   but for any comparison purposes, I stopped with July
  

 7   prices because the situation you referred to,
  

 8   California's most recently hearing adjustment is clearly
  

 9   a -- defined as temporary.  It goes into effect August 1
  

10   of 2015, it expires July 31, 2016, and in order --
  

11   should either or both parties want to do it again, it
  

12   would require a hearing again.  In -- following the
  

13   California process.  So it is temporary.
  

14             JUDGE CLIFTON:  Thank you, Mr. Beshore.
  

15             MR. BESHORE:  Thank you, Your Honor.
  

16   BY MR. BESHORE:
  

17        Q.   Let's turn, then, to Cooperatives Table 1.B in
  

18   Exhibit 20, Mr. Hollon.  Could you describe first
  

19   generally that exhibit and what it is intended it show?
  

20        A.   The data in Table 1.B is intended to show some
  

21   type of comparison between the Federal Milk Marketing
  

22   Order Class I price that would be announced inside the
  

23   proposed California marketing area, and the California
  

24   State order price as announced in their defined
  

25   marketing areas.  And this data runs from calendar year
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 1   2000 through July 2015, and it takes those announced
  

 2   prices and makes a -- a subtraction or comparison to
  

 3   determine against how they with align.
  

 4             So Column A is the month in question.  Column
  

 5   B is the Federal Order Class I mover that has -- goes by
  

 6   a number of different names.  Class I mover is one name,
  

 7   class I base price is another term, but all Class I
  

 8   markets in the Federal order system start each month
  

 9   with that particular price, and then they add a Class I
  

10   differential to that price.  There's a Class I
  

11   differential located in -- or established for every
  

12   county in the United States.
  

13        Q.   Including Cali -- counties in the State of
  

14   California?
  

15        A.   Including counties in the State of California.
  

16   So Column B it was the announced Class I mover for each
  

17   month.  Columns C, D, E, F, and G would be that Class I
  

18   mover with the appropriate Federal Milk Marketing Order
  

19   differential added to it.  So as an example, Column G
  

20   would be Column B, $10.90, plus the $1.60 to get 12.50.
  

21        Q.   Okay.  So why don't you use -- why do you have
  

22   columns 2.10, $2, 1.80, 1.70, 1.60, C, D, E, F, G?
  

23        A.   Those represent the Class I differential
  

24   assigned to certain counties by the Federal order
  

25   pricing grid.  There's a map later in the table set that
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 1   shows those counties and the pricing grids.
  

 2        Q.   Okay.  So those are the actual Federal order
  

 3   prices applicable, for instance, when a plant in
  

 4   California has distribution into a Federal order area,
  

 5   as described by Mr. Mykrantz or Mr. Schaefer or one or
  

 6   the other or Mr. Wise, I'm not sure, if a plant in the
  

 7   State of California has distribution in -- into a
  

 8   Federal order area, that's the Class I value that is
  

 9   used to determine whether they have an obligation to the
  

10   Federal order pool?
  

11        A.   The -- the location values are attached to the
  

12   county and to the plant, so no matter where the plant
  

13   has distribution, if it's regulated in the order, that's
  

14   its's milk price at that location.
  

15        Q.   Or partially regulated?
  

16        A.   Or partially regulated, that's the basis for
  

17   its milk price.
  

18        Q.   Okay.  So these are -- these are actual
  

19   Federal order values in California for those areas?
  

20        A.   Yes.
  

21        Q.   Okay.  So you were up through Column G.  Go on
  

22   from there.
  

23        A.   Column H would be the Southern California
  

24   State order Class I price for that particular month, so
  

25   in January of 2000, that would be $12.19.  Column I
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 1   would represent the difference between the Federal order
  

 2   announced price for counties that would be comparable to
  

 3   the Southern California pricing zone.  And in January of
  

 4   2000, the California price compared to the Federal order
  

 5   price was a negative $.81, or the California price was
  

 6   lower.  Column J would be a similar comparison if the
  

 7   plant were located instead of the Federal order $2.10
  

 8   zone, located in the $2 zone.  And if you were to look
  

 9   at the map, you will find county overlaps between those
  

10   two zones and the Southern California pricing zone.
  

11             The State order has a Class I price identified
  

12   as Southern California and Northern California, and
  

13   those prices are announced each month.  And Column K is
  

14   the Class I price announced for Northern California.
  

15   And so in January of 2000, it would have been $11.92.
  

16             Columns L, M, and N would be the corresponding
  

17   comparisons between the Northern California prices and
  

18   the Southern -- and the Federal order prices in the
  

19   appropriate location areas.
  

20        Q.   And when -- when the number in Column L, M, N,
  

21   or Column I, Column J, when those numbers are in
  

22   parentheses or negative numbers, does that represent
  

23   that Federal order price was that number of cents
  

24   higher, greater than the California State order price?
  

25        A.   Yes, that would -- that would be true.

892



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1        Q.   Okay.
  

 2        A.   And the -- I -- I would point out that the
  

 3   California prices are announced at a slightly different
  

 4   solids-not-fat level, and so I did not take that into
  

 5   account, but the -- the difference is two or three cents
  

 6   per hundredweight of difference in it.  A later table in
  

 7   testimony will have some information with a statewide
  

 8   comparison of that difference, but they're not evident
  

 9   in this table.
  

10        Q.   Okay.  Before we go further on Table 1.B, why
  

11   don't we just go back and look at the -- at the maps,
  

12   which are 1.D and 1.E because you've -- you've described
  

13   and referred to the pricing zones, federal and state
  

14   within California.  And tell us what 1.D is?
  

15        A.   Well, 1.D would be an overlay of the proposed
  

16   marking area in the State of California and with the
  

17   Federal Milk Marketing Order Class I differentials that
  

18   had been assigned to each county highlighted, so in
  

19   different colors.  And then the heavy black lines would
  

20   be the Southern and Northern California boundaries as
  

21   close as we could draw them.  Some of those boundaries
  

22   are less than a county line so we may have missed a part
  

23   of the geography, but the -- it's close enough to be
  

24   accurate.
  

25        Q.   Okay.  So there's one heavy black line that

893



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1   ends up going from the Eastern border of California just
  

 2   directly east of Sacramento going south and winding
  

 3   around to the Western border of California at a point
  

 4   about halfway between San Francisco and Los Angeles.  Is
  

 5   that the dividing line for the -- the state pricing
  

 6   zones?
  

 7        A.   That is correct.  So the Southern California
  

 8   pricing zone would be to the south of that line, and the
  

 9   Northern California pricing zone would apply to the
  

10   north of that line.
  

11        Q.   And these Federal zones were adopted in the
  

12   Federal order system and applicable with the Federal
  

13   Order Reform Order -- Federal Order Reform Decision and
  

14   Orders in January of 2000; is that correct?
  

15        A.   That's correct.  They were -- they were
  

16   instituted at that point in time as a part of the reform
  

17   process, and they made note of the fact that it would
  

18   provide for a coordinated system for the first time of
  

19   all class milk markets across the country, and did.
  

20        Q.   Okay.  So turn -- turn, then, to Map 1.E.
  

21        A.   Map 1.E is the -- a more clear delineation of
  

22   just the California pricing system with shades of blue,
  

23   darker blue outlining the Southern California marketing
  

24   area, slightly lighter, Northern California marketing
  

25   area, with some, not all, but some principle cities
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 1   located in each one.
  

 2             And the reference on the bottom of this table
  

 3   would define where in the California, I think it's the
  

 4   Food and Ag Code that actual definitions, counties, and
  

 5   set counties are.  I can provide a copy of that
  

 6   reference if needed.
  

 7        Q.   Okay.  Thank you.
  

 8             Let's go back to Table 1.B then, and -- since
  

 9   we've -- you've explained each Column and related them
  

10   to the -- to the maps which show the applicable Federal
  

11   or -- Federal order prices and the applicable state
  

12   prices.  Tell us what the five pages, then, of
  

13   Cooperatives Table 1.B shows and what you conclude from
  

14   it.
  

15        A.   On Table 1.B.5 is a summary document.
  

16        Q.   The fifth page of the table?
  

17        A.   The fifth page of the table.
  

18        Q.   Okay.
  

19        A.   And various time periods are summarized, so
  

20   for purposes of comparison, we chose the periods where
  

21   the whey factor in the State order had been adjusted,
  

22   knowing full well that that has little, if any, impact
  

23   on the Class I price, but it nonetheless for the -- for
  

24   some of the other classes has a significant impact, so
  

25   those were the levels that we suggested for comparison.
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 1             Those would be looking at Column A, January of
  

 2   2000 to November of 2007, there's an average and a
  

 3   median calculation.  December of 2007 to August of 2011.
  

 4   August of 2011 -- no, September of 2011 to July of 2012.
  

 5   And August of 2012 to current, which would be through
  

 6   July of 2015.
  

 7             So, for example, Column B would be averages
  

 8   and medians of Class I movers for each of those four
  

 9   respective periods.
  

10        Q.   Okay.  Now, could you just be precise about
  

11   how you calculated -- what you mean by median and how
  

12   you calculated that?
  

13        A.   A median --
  

14        Q.   Is the average a simple -- simple average of
  

15   the months involved, right?
  

16        A.   Average is simple average of the months
  

17   involved.  And median is a term that's half of the
  

18   values are above adjust, half of the values are below.
  

19   And Excel did those calculations.
  

20        Q.   And you instructed it to do it?
  

21        A.   I instructed it.
  

22        Q.   Yes.
  

23        A.   So Column I would be an average for those four
  

24   periods of -- for the four periods of the Southern
  

25   California market and the Federal order market at 2.10
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 1   zone.  And, for example, the average in the very first
  

 2   measure, January 2000 to November 2007, was a negative
  

 3   $.23, so the -- the Federal order price would have been
  

 4   $.23 higher than the announced State order price, or in
  

 5   the most current period measured, it would be $.37
  

 6   higher, or the California price would have been $.37
  

 7   lower.  Column J is the same type of calculation, only
  

 8   if the handler plant would have been in the $2 zone.
  

 9   Columns L, M, N are simply calculations using the
  

10   Northern California price and specific to each of the
  

11   pricing zones.
  

12             So in a comparison for the in-state area,
  

13   again, looking to go if prices are uniform to all
  

14   handlers, you can say that, no, prices are not uniform
  

15   to all handlers between the two systems.  And so if
  

16   we're going to have a national pricing grid with uniform
  

17   prices to all handlers, this demonstrates that within
  

18   the state, there would be a misalignment of those
  

19   prices.
  

20        Q.   Now, in your opinion and based on your
  

21   experience and involvement with milk marketing
  

22   throughout the country, country in Class I, and focusing
  

23   on Class I now, are these differences in prices -- this
  

24   misalignment of prices and these differences, are --
  

25   what significance do they have?
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 1        A.   Well, any time you have transactions between
  

 2   buyers and sellers, there's always question about the --
  

 3   the amount, and I would say without any hesitation that
  

 4   any of these numbers would cause a concern between a
  

 5   Class I buyer and those that we sell to and suppliers.
  

 6   I would -- and that there -- that whether it's $.23 in
  

 7   case of the first comparison or $.37 in the case of the
  

 8   most recent comparison, we would and routinely do get
  

 9   questions from folks that we sell milk to about
  

10   differences in prices.
  

11             As we sitting here last week, in one of the
  

12   regions of the country where we have a large -- a large
  

13   presence market fluid milk, there were some rather
  

14   substantial adjustments in premium price level, not
  

15   regulated minimums because we can't adjust those, but
  

16   adjustments in premium price levels that were driven by
  

17   differences from a buyer saying someone had offered them
  

18   milk at a different price, and those prices were well
  

19   within these limits, and it resulted in several
  

20   suppliers and operators in a common marketing agency to
  

21   have to respond to that difference.
  

22        Q.   In the vernacular that is popular, are those
  

23   differences in Class I prices, do they represent a
  

24   disorderly marketing condition between those plants?
  

25        A.   Yes, they would.
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 1        Q.   Let's turn, then, to Table 1.C.
  

 2        A.   Table 1.C does a similar comparison at the
  

 3   Class I level, but in this case, you know, I looked to
  

 4   see how about if the two locations, one were in the
  

 5   state and one was outside the state.
  

 6        Q.   Why would you look to that kind of comparison?
  

 7        A.   Well, again, you have buyers and sellers, and
  

 8   again you have a national grid of prices that has been
  

 9   determined to be the reasonable base minimum, and so in
  

10   order to get that -- to get a comparison, I wanted to --
  

11   I want to show two comparisons -- the one, again, was in
  

12   area and one was out of area -- and I wanted to try to
  

13   compare where there might -- well, where there might be
  

14   a natural competition to see how those prices align.
  

15             And in doing so, I chose three areas, so on
  

16   this table, which the print is also tiny for me to read,
  

17   but each of the boxes, large boxes represent three
  

18   different marketing area comparisons.  The first box
  

19   would be if the California processor was in the Los
  

20   Angeles or San Diego market and their natural competitor
  

21   might be a processor in the Phoenix market.
  

22             The second group of boxes might be if the Los
  

23   Angeles and San Diego located processor, its competitor
  

24   would be in the Las Vegas market.
  

25             And then the third box would be if the -- the
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 1   local handler, local -- local Class 1 processor would be
  

 2   in the Sacramento market and the out-of-area competitor
  

 3   would be in the Reno market.
  

 4             So Column O is, again, the month in question.
  

 5   Column P is the Federal order differential located in --
  

 6   in the county of which the Phoenix market, its major
  

 7   county there.  The Column Q is the Federal order
  

 8   location differential for Southern California, which
  

 9   would encompass the majority of Los Angeles and San
  

10   Diego.  And that difference is a negative $.25, or the
  

11   Federal order pricing grid would say a handler in
  

12   California might have a $.25 lower price than a handler
  

13   in Phoenix.  Column S then tries to take and compute the
  

14   Federal order price in Phoenix, and that's the
  

15   differential plus the mover that we referred to on the
  

16   earlier table.  Column T takes the California price and
  

17   from -- and Column U is the comparison of the two.
  

18             And so if those prices were in alignment at
  

19   the basic minimum level with the announced grid, you
  

20   would expect there to be a 25 -- negative $.25
  

21   difference there, but that's not the -- the conclusion.
  

22   The difference is wider than negative $.25.
  

23        Q.   And what -- what's the -- how much wider is it
  

24   in January of 2000?
  

25        A.   January of 2000, it's a negative $1.06.
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 1        Q.   So that's an additional $.81?
  

 2        A.   $.81, correct.
  

 3        Q.   Okay.
  

 4             JUDGE CLIFTON:  I don't see January of 2000.
  

 5             MR. BESHORE:  That is the first line on Table
  

 6   1.C.1.
  

 7             JUDGE CLIFTON:  Oh, okay.
  

 8             MR. BESHORE:  January.
  

 9             JUDGE CLIFTON:  Good.  Thank you.
  

10   BY MR. BESHORE:
  

11        Q.   Okay.  So in the second set of -- that second
  

12   bracketed set which compares, what, Las Vegas and points
  

13   in California?
  

14        A.   Los Angeles and San Diego.
  

15        Q.   Los Angeles.  Okay.  You did a similar
  

16   comparison?
  

17        A.   Column X would say that that grid spread would
  

18   be a plus $.10.
  

19        Q.   Under the Federal order alignment?
  

20        A.   Yes.
  

21        Q.   Okay.
  

22        A.   And this column is not labeled, so it's the
  

23   column that says Z minus Y, so it might be appropriate
  

24   to pencil in double A as a label for that column in case
  

25   there are future questions.
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 1        Q.   So the column between -- so the column
  

 2   between -- between Column Z and Column AB should be
  

 3   labeled AA?
  

 4        A.   Correct.
  

 5        Q.   Thank you.
  

 6        A.   And the result of that calculation for January
  

 7   of 2000, instead of being a plus $.10, it was a minus
  

 8   $.71.
  

 9        Q.   Okay.
  

10        A.   And the last box comparing Reno and
  

11   Sacramento, Column AD would suggest that the Federal
  

12   order grid spread would be zero, or they would have the
  

13   same price, and the January of 2000 comparison there is
  

14   a negative $.68.
  

15        Q.   Okay.
  

16        A.   That's in Column AG.
  

17        Q.   Okay.  So that comparison, then, was -- is --
  

18   was run for the full array of months from January 2000
  

19   through July 2015 on pages one through four of Table
  

20   1.C; is that correct?
  

21        A.   That is correct.  Table 1.C.5 is then a
  

22   summary using the same periods that we have discussed
  

23   for these market-to-market comparisons with an
  

24   in-state-of-California handler and then out-of-state
  

25   handler where there might be a natural competitive
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 1   relationship.  So Column U is that comparison for the
  

 2   Phoenix/Los Angeles/San Diego markets, and instead of a
  

 3   minus $.25 relationship, that average for the first
  

 4   period, $.48; second period, minus 42; third period
  

 5   minus 49; final period, minus 62.  So the competitive
  

 6   position of those two handlers would not reflect the
  

 7   national grid.
  

 8             In the middle -- in the middle set of boxes,
  

 9   comparing Las Vegas and Los Angeles and San Diego,
  

10   looking to what would be Column double A again, instead
  

11   of looking at -- for a positive $.10, you would see
  

12   minus 13, minus 7, minus 14, minus 27.
  

13             And in the third box in comparison, the Reno
  

14   and Sacramento area, expecting that the base level price
  

15   would be the same, again, minus ten, minus a nickel,
  

16   minus 12, minus 23.
  

17        Q.   So then taking the entire results of this
  

18   comparison in Table 1.C, what is your opinion with
  

19   respect to the appropriateness of the alignment of these
  

20   prices and their orderliness for milk marketing
  

21   purposes?
  

22        A.   They are by math clearly not aligned, and in
  

23   meeting the definition of uniform prices to handlers
  

24   based on the national price service, they are out of
  

25   alignment.
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 1        Q.   And is that an orderly marking condition?
  

 2        A.   That would not be an orderly marketing
  

 3   condition.  And, again, the -- the range of alignments
  

 4   would be well within -- or the range of misalignments
  

 5   would be well within the range of where as a supplier I
  

 6   would anticipate if that were the case, the buyer would
  

 7   ask questions about the differences.
  

 8        Q.   In other words, it's in a range that makes a
  

 9   difference in -- in the Class I marketplace?
  

10        A.   Yes, it's in a range that would make a
  

11   difference in a Class I marketplace.
  

12        Q.   Okay.  We did -- we looked at the maps which
  

13   are 1.D and 1.E.  Let's look at the time Table 1 -- 1.F.
  

14             JUDGE CLIFTON:  Before you go there, I have a
  

15   question, if I may.
  

16             With regard to your chosen period of time to
  

17   calculate the average and the median, was it attempting
  

18   to use the more recent data rather than covering the
  

19   years between 2000 and middle of 2015?
  

20             THE WITNESS:  The periods were chosen as -- as
  

21   they have more impact on the Class III and 4B
  

22   comparison, and so I simply kept them the same rather
  

23   than having one table that would have these couple of
  

24   months, and another table that might have this period,
  

25   and another table that would have that period.  There
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 1   will be enough questions about the periods without
  

 2   having to say why they're different ones.
  

 3             And so, as I said before, the -- the issues
  

 4   with the Class III price are not necessarily bearing on
  

 5   the Class I price, the calculations much the two
  

 6   don't -- don't move as much in lockstep, but nonetheless
  

 7   there are differences, and they are differences that
  

 8   would be questioned in the marketplace.  They are
  

 9   differences that buyers and sellers would be concerned
  

10   about.
  

11             JUDGE CLIFTON:  Thank you.
  

12             THE WITNESS:  And certainly all the data is on
  

13   the page.  If you wanted to know the difference between
  

14   your birthday between your 29th year and your 30th year,
  

15   we could probably find it on the table.
  

16             JUDGE CLIFTON:  Yes.  And because you've given
  

17   us the data and we know how to calculate the average and
  

18   median --
  

19             THE WITNESS:  Yes, ma'am.
  

20             JUDGE CLIFTON:  -- we can do it for any period
  

21   we choose.
  

22             THE WITNESS:  Correct.
  

23             JUDGE CLIFTON:  Thank you.
  

24             MR. BESHORE:  Thank you, Your Honor.
  

25   ///
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 1   BY MR. BESHORE:
  

 2        Q.   So Table 1.F.0.
  

 3        A.   Table 1.F is the comparison calculations for
  

 4   the Federal Order Class II price and the California
  

 5   State Order Class 2 and Class 3 price.  As has -- as
  

 6   have been mentioned earlier, the California State Order
  

 7   Class 2 and Class 3, the products in that classification
  

 8   are similar, if not identical to the Federal Order Class
  

 9   II products, so the goal here was to have some
  

10   comparison of those announced prices.
  

11             So Column A is, again, the month.  Column B is
  

12   the Federal Order Class II price.
  

13        Q.   Now, I notice you're only -- there's only one
  

14   Federal order price on this table.
  

15        A.   That is correct.  There is only one Federal
  

16   Order Class II price announced each month applicable to
  

17   the entire county.
  

18        Q.   So that -- that Federal Order Class II price
  

19   applies everywhere from -- from coast to coast in the
  

20   particular month indicated?
  

21        A.   Everywhere from coast to coast in the
  

22   particular month indicated, yes.
  

23        Q.   Okay.  Thank you.  Go on.
  

24        A.   Columns -- Column C is the Class 2 price
  

25   announced by the State order for Southern California.
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 1   And Column D is the difference between the two.  Column
  

 2   E is the Class 2 price for Northern California.  And
  

 3   Column F the difference between that and the Federal
  

 4   order announced price.  Column G is the weighted average
  

 5   of the two, and it was not used in any of these
  

 6   calculations but will be used in a future calculation.
  

 7   Column H and I are the Class 3 prices as announced by
  

 8   the State order.  For a number of years, they did
  

 9   announce separate price for Northern and Southern
  

10   California, but that is no longer true, they now
  

11   announce the same price.  Column J is the difference
  

12   between the Federal order announced price and the two
  

13   State order prices.  And Column K is the weighted
  

14   average of the Class 3 prices between Northern and
  

15   Southern California.  And, again, not used in this
  

16   portion of the testimony but will be used later.
  

17        Q.   Now, the -- as opposed to the Class I price
  

18   comparisons, which were generally of one direction,
  

19   just -- just going and up and down eyeballing these
  

20   comparison columns, such as B, first comparison column,
  

21   there seems to be a -- you know, an array, a swing of
  

22   values from negative to positive in this table; is
  

23   that -- that --
  

24        A.   That's correct.
  

25        Q.   -- a correct observation and can you explain
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 1   that?
  

 2        A.   There is quite a bit of variation in these
  

 3   tables and these comparisons.  As noted in the
  

 4   testimony, the California State order calculations are
  

 5   made and announced for two months at a time, and so --
  

 6   and the prices for -- that go into those product price
  

 7   formulas are the prior two months.  So the March and
  

 8   April price would be announced some time in February,
  

 9   but based on data in January and February.  So you
  

10   would -- can get just the timing, first of all, two
  

11   months at a time.  And, secondly, the lag in the data
  

12   can present some quite -- quite a lot of swings in the
  

13   prices as evidenced by these tables.
  

14             Federal Order Class II prices are announced
  

15   monthly, so I think one of the examples that I used was
  

16   August and September are traditionally months where milk
  

17   supplies are tighter relative to market needs, but
  

18   the -- in the state system, those prices are announced
  

19   using June and July data, which are months where milk is
  

20   normally more plentiful relative to need, and that can
  

21   cause these variations that you see.  Plus the props of
  

22   the formulas are not identical in nature.
  

23        Q.   Okay.  So did you, then, summarize this
  

24   comparison of Class II prices, State order versus
  

25   Federal system on page five of Table 1.F?
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 1        A.   Table 1.F.5 compares for the periods that we
  

 2   have previously discussed the average differences
  

 3   between the two systems.  And in Column D, that would be
  

 4   the State order and the Federal order using the Southern
  

 5   California price.
  

 6             Column F, State order and the Federal order
  

 7   using the Northern California price.
  

 8             Columns J and K would be the differences --
  

 9   I'm sorry, Column J would be the difference using the
  

10   Northern California price.
  

11             And running your eyeball down Column D, you
  

12   can see that in the averages, they are three out of four
  

13   periods well below, and the one period, September of
  

14   2011 to July of 2012, the averages are higher.  I do not
  

15   have an explanation for the higher number.
  

16             Looking at the box below in this particular
  

17   case, you can see the minimums and maximums, and there's
  

18   quite a swing in some of those time periods.  The
  

19   highest difference is the negative $5.21 over the entire
  

20   2000 to 2015, and the highest difference in the other
  

21   direction was a plus $4.30.
  

22        Q.   Can you just stop there a moment?  Let's talk
  

23   about that for a minute.  You're saying that during, you
  

24   know, the period from 2000 through July 2015, there was
  

25   a -- there was at least one month when the Federal order
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 1   price exceeded the California State order price by
  

 2   $5.21?
  

 3        A.   Right.  Correct.
  

 4        Q.   And there was at least one other month when
  

 5   the State order price exceeded the Federal price by
  

 6   $4.30?
  

 7        A.   No, that went the other way, the Federal order
  

 8   price exceeded the California price by $4.30.  I think
  

 9   that's what that says.
  

10        Q.   Okay.  So the minimum -- minus 5.21 on the
  

11   minimum means which one is higher?
  

12        A.   Just a second.  If there's a negative
  

13   number -- $4.30 would be an example from January of
  

14   2015, so backing up a table, I see that the Federal
  

15   Order Class II price was $16.18, and the State order
  

16   price was $20.48.
  

17        Q.   Okay.  State order was higher that month?
  

18        A.   That month, correct.
  

19        Q.   Okay.
  

20        A.   And the minus 5.21 was in July of 2007, and
  

21   the Federal order price that month was $21.40, and the
  

22   California price was $16.19.
  

23        Q.   Okay.  So in -- in the -- in the bottom here
  

24   of Table 1.F.5, the Columns B and C, those -- those
  

25   numbers are not directly comparable to the Column D
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 1   comparison?
  

 2        A.   No, they're not.
  

 3        Q.   They're like --
  

 4        A.   No.
  

 5        Q.   -- the minimum or maximum price for the
  

 6   Federal order price over California price during that
  

 7   period?
  

 8        A.   Correct.
  

 9        Q.   Okay.  Okay.  So -- so my question is when
  

10   you -- when you've got two prices -- by the way, can
  

11   Class 2 handlers, processors, packagers, manufacturers
  

12   of Class 2 products in California complete with Class II
  

13   manufacturers in the Federal order system?
  

14        A.   Absolutely.  Primary products such as cream,
  

15   condensed milk, sweetened condensed milk, those products
  

16   travel hundreds if not thousands of miles, not every
  

17   day, but they do travel those distances for competition.
  

18             We have -- DFA owns a sweetened condensed
  

19   manufacturing -- a sweetened condensed milk
  

20   manufacturing plant in Winthrop, Minnesota, and that
  

21   plant regularly faces competitive factors, competitive
  

22   marketplace issues with product produced in California.
  

23   That -- that difference has resulted in buyers
  

24   questioning prices as far east as Kentucky and
  

25   indicating to us that they can source product -- now,
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 1   they didn't say they can source it every day.
  

 2             But as you've move from Kentucky to Denver,
  

 3   that geography, we get a tremendous number of questions
  

 4   about the competitiveness of Class II prices across the
  

 5   country based -- and based primarily on this regulatory
  

 6   difference.  And in the -- the example I gave of
  

 7   Kentucky, that particular case, the price difference was
  

 8   enough to absorb the freight costs all the way to there.
  

 9   So that would be an example, perhaps an extreme example,
  

10   but an example where the lack of uniformity in prices,
  

11   the regulatory differences causes marketing activity to
  

12   happen, not "I have a better product, I have a better
  

13   plant, my product fits your needs better."
  

14        Q.   In other words, the transactions are generated
  

15   strictly by the regulatory differences in price?
  

16        A.   Yes.
  

17        Q.   Is that, in your opinion, Mr. Hollon, a -- an
  

18   orderly, aligned -- an orderly marketing situation?
  

19        A.   It is not.
  

20        Q.   Okay.  Do you have anything else to add on
  

21   that Table 1.F?
  

22        A.   I would say Table 1.F.6 does have some
  

23   additional period comparison.
  

24        Q.   Yes, thank you.
  

25        A.   I didn't speak to them, but they're -- they --
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 1   they follow a slightly different period, but the --
  

 2   the -- the comparisons are the same, they're still
  

 3   negative in the places I mentioned before.
  

 4        Q.   So just for clarification, then, what are the
  

 5   periods that are on 1.F.6?
  

 6        A.   2008 through 2010 average and median, and 2010
  

 7   through 2015 average and median.
  

 8        Q.   Okay.  So just for precision, then, the 2008
  

 9   would be January 2008 through July 2015 --
  

10        A.   Yes.
  

11        Q.   -- period?
  

12             And the -- it would be January 2010 through
  

13   July 2015?
  

14        A.   Correct.
  

15        Q.   Okay.  Okay.  Thank you.  Anything else on
  

16   1.F?
  

17        A.   No.
  

18        Q.   Okay.  Let's turn, then, to 1.G.  And describe
  

19   the comparison on 1.G, which -- which you prepared as
  

20   you did all of these, correct?
  

21        A.   Correct.
  

22        Q.   Go ahead.
  

23        A.   Table 1.G is a comparison like we have made
  

24   thus far with Federal Milk Marketing Order Class III
  

25   prices compared to the California State Order 4b price,
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 1   and the Federal Order Class IV and the California
  

 2   Class -- State Order class 4a price.
  

 3             So Column A is the month.
  

 4             Column B is the Federal Order Class III price
  

 5   for that month.
  

 6             Column C is the 4b price for that month.
  

 7             And Column D is the difference between the
  

 8   two, 4b minus Class III.
  

 9             Column E is the Federal Order Class IV.
  

10             Column F is the Class 4a price, California
  

11   State order.
  

12             And Column G, the difference between the two
  

13   California minus the Federal order.
  

14             So looking at those differences, the -- they
  

15   do vary from time -- from -- in some months back and
  

16   forth from Federal order higher to Federal order lower,
  

17   but the overwhelming number is that the Federal order
  

18   prices are lower -- sorry, the California State order
  

19   prices are lower than the Federal order prices.
  

20             And looking to -- to Table 1.G.5 where there
  

21   is summary, Column D summarizes for the periods that
  

22   we've discussed the differences in the 4b and Class III
  

23   price.  So from January of 2000 to November of 2007,
  

24   that was a negative $.39, or the 4b price averaged $.39
  

25   lower than the Federal Order Class III price.

914



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1             For the period December 2007 to August 2011,
  

 2   average $.91 lower.
  

 3             For the period September 9, '11 --
  

 4   September of '11 to July 2012, $2.22 lower.
  

 5             And for the period August of 2012 to
  

 6   July 2015, $1.89 lower.
  

 7        Q.   Now, staying right on that Class III just for
  

 8   a moment.  What portion of the -- of production in
  

 9   California in the California State Pool is priced at
  

10   Class III?
  

11        A.   I don't have the exact number off my head, but
  

12   in the lower 40 percent.
  

13        Q.   Okay.  Go on, then, to Class IV.
  

14        A.   Okay.  In Class IV, Column G, those
  

15   differences would be a -- a minus $.38, California 4a
  

16   price is below the Federal Order Class IV price by $.38.
  

17   And the January 2000 to November 2007, minus 19, minus
  

18   26, minus 20 in the periods -- similar periods that
  

19   we've discussed.
  

20        Q.   Now, Mr. Hollon, are the products manufactured
  

21   by California Class III and IV -- let me back up.
  

22             What -- what percentage of the California pool
  

23   is Class IV utilization approximately?
  

24        A.   Again, I don't have that off of top of my
  

25   head, but I would say in the lower 30 percents.
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 1        Q.   Okay.  So -- and those precise numbers will be
  

 2   in the record if they're not already.
  

 3             Do California Class 3 processors, this is
  

 4   primarily -- this is cheese plants, right?
  

 5        A.   Yes, primarily cheese plants.
  

 6        Q.   Okay.
  

 7        A.   Cheese plants.
  

 8        Q.   Okay.  Do they compete with cheese
  

 9   manufacturers in the rest of the country?
  

10        A.   That would be correct.  We have that
  

11   competitive situation not only with our own businesses,
  

12   but we also supply many cheese plants with milk all over
  

13   the country, from here in California to the Northeast
  

14   markets, and we regularly sit down with those customers,
  

15   talk about marketing conditions.
  

16             And I guess, again, another anecdotal scenario
  

17   is if I wasn't here today, I would be in one of our
  

18   customers in the Lake states, a very large cheese maker,
  

19   they routinely request their suppliers to come in and
  

20   sit down and discuss marketing conditions with them.
  

21   They are by no means naive buyers, and they ask about
  

22   market conditions in California, differences in the
  

23   prices, how they impact, you know, what they're paying
  

24   for milk, how they impact what they're able to sell
  

25   cheese for, and that's not -- not an occasional
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 1   occurrence.
  

 2             Also, I routinely furnish information to our
  

 3   marketing staffs in, for example, the Northeast area,
  

 4   there's a large amount of cheese produced in the
  

 5   Northeastern states, and they are always asking
  

 6   questions about this price difference and how to relate
  

 7   that to their customers, what some of these differences
  

 8   are.
  

 9             And I guess the last point that I would make
  

10   is that DFA owns a Hispanic cheese manufacturing
  

11   operation in Houston, Texas.  We've owned that facility
  

12   for about five years.  I just finished over the weekend
  

13   putting together some information for the sales staff as
  

14   they go out and visit some of their customers, and in
  

15   their markets in Houston, Dallas, San Antonio, major
  

16   markets for Hispanic cheese, they very routinely ask
  

17   questions about the difference between the 4b price and
  

18   the Class III price, and the competitiveness that
  

19   extends into their market there.
  

20        Q.   Okay.  Just on that -- that one product, I
  

21   think your testimony indicated that USDA data shows that
  

22   California plants produce 52 percent of the Hispanic
  

23   cheeses in the country.  Do you recall that?  It's on
  

24   page four.
  

25        A.   Yes.
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 1        Q.   Okay.  So what -- with a majority of the
  

 2   Hispanic cheese for the entire country being produced in
  

 3   California under these State order prices, is that a
  

 4   serious competitive issues for would be manufacturers
  

 5   and sellers of Hispanic cheese elsewhere in the country?
  

 6        A.   Yes, it would.
  

 7        Q.   Now -- so just taking Class III, then, by
  

 8   itself, the customers that you referred to in the -- DFA
  

 9   customers in the Lake States and Northeast, do they
  

10   regularly encounter competition of California
  

11   manufacturers of cheese products?
  

12        A.   I'm sorry, would you repeat?
  

13        Q.   I'm sorry.  The DFA customers that you
  

14   referred to in the Lake States or in the Northeast, do
  

15   they regularly encounter competition from
  

16   California-manufactured cheese products in the national
  

17   market for cheese?
  

18        A.   That's their indication when we're talking
  

19   with them, that -- the reason I'm asking these questions
  

20   is competitive factors they face in that -- that vein.
  

21        Q.   Okay.  Do these differences in prices between
  

22   Class III now and Class -- let's talk about Class IV for
  

23   a minute.  What -- what -- what observations do you have
  

24   about the differences in the Class IV prices that you've
  

25   calculated on Table 1.G.
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 1        A.   Well, as in the other prices, there's a
  

 2   definite negative bias.  The 4a prices are consistently
  

 3   below the Class IV prices in the Federal order, the
  

 4   Federal Order Class IV prices.  And those would -- would
  

 5   also be different enough to cause some amount of a
  

 6   market question and concern.
  

 7             Class IV prices primarily is -- are butter
  

 8   powder products.  Butter is more -- those prices are
  

 9   more heavily influenced by domestic market conditions,
  

10   so I would say we don't encounter quite as much of
  

11   concern or question on the butter markets, but the
  

12   powder markets are both internationally competitive, and
  

13   there's quite a bit of concern about level of price,
  

14   level of base price, level of minimum price in the Class
  

15   IV markets.
  

16        Q.   Do these price differences in your opinion
  

17   between California State Order Class 3 and Class 4
  

18   prices versus the markets -- versus the prices for those
  

19   products in the Federal milk order system in the rest of
  

20   the country represent a properly aligned and orderly
  

21   marketing situation?
  

22        A.   No, they would not.
  

23             JUDGE CLIFTON:  For the transcript,
  

24   Mr. Hollon, you've talked a lot about 4a and 4b with
  

25   regard to this exhibit, and in both cases, the numbers

919



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1   shown in the transcript would be an Arabic numeral; is
  

 2   that correct?
  

 3             THE WITNESS:  Yes.
  

 4             JUDGE CLIFTON:  And if you referred to a State
  

 5   Class 3, or rather a State Class 4, would that also be
  

 6   the Arabic?
  

 7             THE WITNESS:  Yes.
  

 8             JUDGE CLIFTON:  Now, if you were referring to
  

 9   a Federal Order Class III, would it be a Roman numeral?
  

10             THE WITNESS:  Yes.
  

11             JUDGE CLIFTON:  And if you referred to a
  

12   Federal Class IV, would it be a Roman numeral?
  

13             THE WITNESS:  Yes.
  

14             JUDGE CLIFTON:  And I know it doesn't matter
  

15   tremendously if the transcript doesn't get it exactly
  

16   right, but it's helpful to the reader of the transcript
  

17   because when we see the Roman numeral, our brains say
  

18   Federal.
  

19             THE WITNESS:  That is correct.
  

20             JUDGE CLIFTON:  Now, the Lake States are which
  

21   ones?
  

22             THE WITNESS:  Depending on your map, Michigan,
  

23   Indiana, Ohio.
  

24             JUDGE CLIFTON:  Thank you.
  

25
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 1   BY MR. BESHORE:
  

 2        Q.   Mr. Hollon, let's turn, then, to chart 1.H and
  

 3   1.I, Charts 1.H and 1.I in Exhibit 20.  Did you prepare
  

 4   those and would you describe them, please?
  

 5        A.   I did prepare them.  Chart 1.H is an annual
  

 6   comparison from 2000 to 2014 of the annual average
  

 7   California State Order Class 4a price less the Federal
  

 8   Milk Marketing Order Class IV price.  And in every
  

 9   month, the chart indicates that that comparison is
  

10   negative, the Class IV price minus the Federal order
  

11   price is a negative number.  Class 4 -- the California
  

12   4a price is below the Federal Order Class IV price in
  

13   every month.  And -- I'm sorry, every year.  And that
  

14   average, while I don't have it on the page, and I don't
  

15   have it on the top of my head, but that average is
  

16   reasonably consistent, it would be about $.25 below with
  

17   the exception of 2007.
  

18             And Chart 1.I is the same time period,
  

19   calendar year 2000 through 2014.  It is the California
  

20   State Order 4b price less the Federal Milk Marketing
  

21   Order Class III price.  In every instance, the annual
  

22   average displays the negative relationship.
  

23   California -- meaning the California State order price
  

24   is below.  However, as opposed to the 4a price where the
  

25   trend was reasonably consistent, there was a marked
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 1   deviation in the trend beginning in 2010 as indicated by
  

 2   the negative numbers grew quite a bit, got much larger
  

 3   for 2010, '11, '12, '13, and '14.  And those -- that
  

 4   deviation in 2010 marked a combination of the rapid
  

 5   increase in whey values in the marketplace and changes
  

 6   in the methods that California -- California State order
  

 7   valued whey in its pricing formulas.
  

 8        Q.   Okay.  Turn then --
  

 9             JUDGE CLIFTON:  I'm sorry.  I need you to
  

10   explain, Mr. Hollon, why you used the phrase "less" in
  

11   the title of both Charts 1.H and 1.I.
  

12             THE WITNESS:  The word "less" could mean minus
  

13   as in a addition/subtraction mode.
  

14   BY MR. BESHORE:
  

15        Q.   Is that what you meant by it?
  

16        A.   Yes.
  

17             JUDGE CLIFTON:  So if -- if I start with the
  

18   California price and I subtract the Federal order
  

19   price --
  

20             THE WITNESS:  Correct.  In January of 2000, if
  

21   you did that, you would get a number that would be
  

22   approximately negative $.12.
  

23   BY MR. BESHORE:
  

24        Q.   For the year 2000?
  

25        A.   For the year 2000.
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 1             JUDGE CLIFTON:  All right.  And that's because
  

 2   the number I start with, the California number, is
  

 3   smaller than the Federal number?
  

 4             THE WITNESS:  Yes.
  

 5             JUDGE CLIFTON:  And has how I get a negative?
  

 6             THE WITNESS:  Yes.
  

 7             JUDGE CLIFTON:  Okay.  Thanks.
  

 8             MR. BESHORE:  Thank you, Your Honor.
  

 9   BY MR. BESHORE:
  

10        Q.   Turn to Table 1, 1.J, then, Mr. Hollon.  Can
  

11   you describe that?
  

12        A.   Table 1.J is, as I mentioned before,
  

13   differences in whey valuations, so I wanted to try to
  

14   demonstrate those differences.  In Table 1.J, I
  

15   neglected to give each column an alpha label, so I'm
  

16   going to do that now.
  

17             So Column A titled "Month" -- I'm sorry.
  

18             The column titled "Month" would be Column A.
  

19             The column titled "NDPSR Whey" would be Column
  

20   B.
  

21             The Column "DMN Western Whey Mostly 26 slash
  

22   25th" would be Column C.
  

23             The column labeled "Annual Average NDPSR"
  

24   would be Column D.
  

25             The column labeled "Annual Average DMN" would
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 1   be Column E.
  

 2             The column "Whey Price Contribution FMO" would
  

 3   be Column F.
  

 4             The column labeled "Whey Price Contribution
  

 5   CSO" would be Column G.
  

 6             And the column "FMO less COS" would be Column
  

 7   H.
  

 8             So "Column A, Month" is the month.
  

 9             Column B is the Published National Dairy
  

10   Products Sale Report Price for Whey.
  

11             Column C is the Dairy Market News Western Whey
  

12   mostly 26 through 25th price as published by the
  

13   California Department of Food and Agriculture.  And
  

14   since we haven't had any data or exhibits yet submitted
  

15   for the Department, I did get that data off of their
  

16   website.
  

17             Column D is the annual average of Column B.
  

18   So for example, the first number down, $.1863 or 18
  

19   dollar -- 18 -- 18.63 cents be the annual average for
  

20   calendar year 2000.
  

21             Column E is the annual average for the Dairy
  

22   Market News Whey Price.
  

23             Column C -- Column F is the contribution to
  

24   total dollars of contribution made available by the
  

25   Federal order formula, which I will detail in just a
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 1   moment.
  

 2             Column G is the total contribution dollars
  

 3   available to the Class 4b price.
  

 4             And Column H would be the difference between
  

 5   those two.
  

 6             For purposes of comparison, the Federal order
  

 7   calculation is the same as it is currently, and so all
  

 8   of the calculations from January of 2000 to date use the
  

 9   formula that's outlined and defined in Table 1.K.  And
  

10   the Whey Price Contribution CSO in Column G is used as
  

11   the bracket system for every period of 2000 to most
  

12   recent, that is in -- in -- in place -- how do I say it
  

13   right?  It's not the temporary adjustment, it is the
  

14   period -- it's the adjustment just prior to that.
  

15             So stopping for a moment and looking over to
  

16   Table 1.K, the Federal Order -- Federal Milk Marketing
  

17   Order Price Formula Constants, that formula has a Whey
  

18   Make Allowance of. 1191.  A formula factor of 1.03.  A
  

19   yield factor of 5.9.
  

20             So the box below on that page, if you had a
  

21   month where whey was .5352 cents, sort of -- that makes
  

22   dollars.  53.52 price per pound, you subtract the make
  

23   allowance of 1991 from that, you get .3361.  You
  

24   multiply that as the formula does times 1.03, and you
  

25   get .3462.  You multiply that by 5.9, you get 2.0425, so
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 1   that's the dollars that are available to the milk price.
  

 2             And if you were to -- if you were to follow
  

 3   through the formula and actually calculate the Class III
  

 4   price, you would multiply that figure by .965.  Again,
  

 5   my goal was to show the total dollars available to the
  

 6   milk price, so -- and if you made that calculation over
  

 7   the entire period, you would reduce that Class III price
  

 8   by about $.08 per hundredweight.
  

 9             To the right on this page is the whey graphic
  

10   and used in the California 4b price formula.  That's the
  

11   most recent formula.
  

12        Q.   Ending in July 2015?
  

13        A.   Ending in July 2015.  And if you had whey
  

14   price of -- this is supposed to be the same, Excel
  

15   didn't round them when they first printed them, but if
  

16   you had the same .5352, in this case .5355 price, and
  

17   you used the bracket system, it would return .625 to the
  

18   4b price.
  

19        Q.   Okay.  Those are the formulas that you've used
  

20   in the comparison that is in Table 1.J?
  

21        A.   Correct.  So --
  

22        Q.   So why are the columns to the right, G and H,
  

23   blank through August 2012?
  

24        A.   That was when the -- the Whey Price
  

25   Contribution kicked in or -- or start -- or became
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 1   effective in those months, so those were the months I
  

 2   chose for comparison.  So if you went down to August of
  

 3   2012, and you looked at the Whey Price Contribution
  

 4   Column Federal Milk Marketing Order in that particular
  

 5   product, the National Dairy Products Sales Report price
  

 6   was .352.  The Dairy Market News --
  

 7        Q.   Wait.  Was that .5352?
  

 8        A.   Yes.
  

 9        Q.   Okay.
  

10        A.   The Western Whey Mostly Price was .5355.
  

11        Q.   And just -- just to interrupt you there, are
  

12   those the numbers that you carried through on 1.K?
  

13        A.   Yes, they are.
  

14        Q.   So it wasn't -- it's not actually a rounding
  

15   thing --
  

16        A.   That's correct.
  

17        Q.   -- you're using -- for the California
  

18   calculation, it uses a different prize series than the
  

19   Federal order calculation, correct?
  

20        A.   Correct.
  

21        Q.   And a different -- yeah, a different set of --
  

22   different set of prices?
  

23        A.   That is correct.  So it's my mistake earlier
  

24   when I attributed those differences to an Excel
  

25   rounding.  It was the actual prices that were effective
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 1   that month.
  

 2             So in the Federal order calculation using the
  

 3   formula that I outlined in Table 1.K, there would have
  

 4   been $2 and four -- $2.0423 available from whey values
  

 5   to go into a Class III price.  Using the California
  

 6   State order calculation, there would have been $.6250
  

 7   available to go to the 4b price.  And that difference
  

 8   would be 1.4173.  And that accounts for a large part of
  

 9   the difference between the two price series, Federal
  

10   Order Class III and California State Order 4b.
  

11             If you look down column -- the very last
  

12   column, Difference Federal Milk Order less California
  

13   State Order, and you look at Table 1.J.5, you get an
  

14   average difference of 1.7084 percent hundredweight for
  

15   that period.
  

16        Q.   What period is that?
  

17        A.   August of 2012 to July of 2015.
  

18        Q.   Okay.
  

19        A.   And so that's a pretty sizable difference per
  

20   hundredweight.  I would tell you from -- just like I
  

21   outlined what might be a -- a difference of notice to a
  

22   Class I, II, III, IV buyer, a difference of $1.80 or
  

23   $1.70 -- 1.708 or $1.784 difference in the ability to --
  

24   to pay a dairy farmer would be a variation of notice,
  

25   and that the dairy farmers would be concerned about
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 1   those differences, and we'll hear from some of them
  

 2   today about that, that -- that will testify to that.
  

 3        Q.   Okay.  Now, you've testified that in your
  

 4   opinion, the Class III price -- prices, the difference
  

 5   in Class III prices between the California state order
  

 6   and the Federal system is -- is an important difference
  

 7   sufficient -- a difference that establishes a material
  

 8   misalignment between competitors and a disorderly
  

 9   condition?
  

10        A.   Correct.
  

11        Q.   Okay.  Now, I want you to set aside the whey
  

12   issue and just consider differences in prices that
  

13   you've depicted in your tables here on Table 20, Class I
  

14   prices, Class II prices, Class IV prices.  In your
  

15   opinion, based on your knowledge of the national
  

16   marketplace, in all these categories of pricing, without
  

17   the Class III issue, is -- do those prices -- are those
  

18   prices properly aligned?  Do they represent an orderly
  

19   marketplace?
  

20        A.   They would not be properly aligned.  They
  

21   would represent differences that would cause concern in
  

22   the marketplace, and do.  And, you know, as I mentioned
  

23   in several instances where I could -- could discuss
  

24   without revealing private -- extreme private
  

25   information, that they do now.  And those -- those
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 1   differences regularly, you know, are asked absent the
  

 2   Class III, they're asked by Class I buyers, by Class II
  

 3   buyers, by Class IV buyers.  And so, yes, the Class III
  

 4   issue is a big issue, but in terms of the entire issue,
  

 5   the other class prices are also important.
  

 6        Q.   Do you have anything -- anything else to add
  

 7   at this point, Mr. Hollon?
  

 8        A.   I do not.
  

 9        Q.   Thank you.
  

10             MR. BESHORE:  I have no questions for
  

11   Mr. Hollon on direct examination, and he would be
  

12   available for cross.
  

13             I would move Exhibits 19 and 20, the admission
  

14   those exhibits.
  

15             JUDGE CLIFTON:  Did I already admit those?
  

16             MR. BESHORE:  You did not.
  

17             JUDGE CLIFTON:  I did.  Yes?
  

18             MR. HILL:  We marked --
  

19             JUDGE CLIFTON:  No.
  

20             MR. BESHORE:  No, just marked.
  

21             JUDGE CLIFTON:  Just marked.  All right.  In
  

22   any event, it doesn't hurt if I admit them twice.  It
  

23   hurts if I omit to admit them.
  

24             Does anyone wish to ask any further questions
  

25   of Mr. Hollon before determining whether you have any
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 1   objection to the admission into evidence of Exhibit 19?
  

 2   No one.
  

 3             Is there any objection to the admission into
  

 4   evidence of Exhibit 19?  There is none.
  

 5             Exhibit 19 is admitted into evidence.
  

 6             (Whereupon Exhibit 19 was admitted
  

 7             into evidence.)
  

 8             JUDGE CLIFTON:  Is there anyone that would
  

 9   like to ask any questions of Mr. Hollon before
  

10   determining whether you have objection regarding Exhibit
  

11   20?
  

12             MR. ENGLISH:  May I consult for a second, Your
  

13   Honor?
  

14             JUDGE CLIFTON:  You may.
  

15             MR. ENGLISH:  No, Your Honor.
  

16             JUDGE CLIFTON:  Thank you, Mr. English.
  

17             There is none.
  

18             Does anyone object to the admission into
  

19   evidence of Exhibit 20?  No one does.
  

20             Exhibit 20 is admitted into evidence.
  

21             (Whereupon Exhibit 20 was admitted
  

22             into evidence.)
  

23             JUDGE CLIFTON:  Now, before we begin
  

24   cross-examination of Mr. Hollon, I'd like to take a
  

25   15-minute break, so please be back and ready to go at
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 1   11:22.  11:22.  Thank you.
  

 2             (Whereupon a break was taken.)
  

 3             JUDGE CLIFTON:  We're back on record.  It's
  

 4   11:28.
  

 5             Mr. Hollon, what did you want to add to your
  

 6   direct testimony before I invite cross-examination?
  

 7             THE WITNESS:  I did note -- I had a note, but
  

 8   I forgot to mention it, that on Table 1.G.5, there is a
  

 9   label "Average and Median" that was omitted, and that
  

10   would be for the period August of '12 to July of '15 in
  

11   the upper box.  So that would correspond to a Column B
  

12   number of $19.26 and that should be -- in the month
  

13   column, that should be the average.  And then the box
  

14   immediately below it next to the $18.37 should say
  

15   "median."  And that is all.
  

16             JUDGE CLIFTON:  Okay.  I'm going to ask you to
  

17   say it again.
  

18             THE WITNESS:  Table 1.G.5, in Column A where
  

19   the month is listed in the upper -- there's two boxes
  

20   there, in the upper -- two large boxes.  In the upper
  

21   box, the bottom two rows corresponding to August of 2012
  

22   through July 2015 should be labeled "Average" and that
  

23   would be next in the same row as $19.26.  And then the
  

24   row below it next to the number $18.37, that row should
  

25   be labeled "Median."
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 1             JUDGE CLIFTON:  Does everybody have the page
  

 2   and did you understand where to insert the words?
  

 3             All right.  All is well.
  

 4             Who will be the first to cross-examine
  

 5   Mr. Hollon?
  

 6             MR. ENGLISH:  Chip English.  So, Your Honor, a
  

 7   couple of things.  This is going to be a lengthy
  

 8   cross-examination, and I understand that there are, I
  

 9   think, some dairy farmers who I think Mr. Beshore
  

10   indicates would like to testify after lunch.
  

11             MR. BESHORE:  Yes.
  

12             MR. ENGLISH:  And I am certainly content as
  

13   long that's in order for Mr. Beshore and Mr. Hollon to
  

14   suspend my cross-examination, assuming I'm the one
  

15   questioning him at that time.  I appear to have either
  

16   in the dust of Fresno or thanks to other participants
  

17   came down with a small cold, or maybe I'm just
  

18   congested, and besides which I think we have tried on
  

19   our side to organize the cross-exam in some way, and it
  

20   will make sense for me to stand down periodically.  I
  

21   have tried to break this up into 12 subject areas,
  

22   and -- but, again, this will be -- this will be lengthy.
  

23             JUDGE CLIFTON:  Now, I know that there's a
  

24   drought here.  You may not blame your condition on the
  

25   dust.
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 1             MR. ENGLISH:  If you were outside a couple of
  

 2   times with, say, an animal, you might understand how
  

 3   much dust got up into my nostrils.  And also if you're
  

 4   just walking outside in your shorts or business attire.
  

 5   This doesn't have to be on the record.
  

 6             JUDGE CLIFTON:  Well --
  

 7             MR. ENGLISH:  Whatever it is, I've got
  

 8   something that is catching in my throat.
  

 9             JUDGE CLIFTON:  All right.  Well, some of us
  

10   who have been walking around aren't sounding like you,
  

11   so I think you've caught a bug.  All right.
  

12             That -- that sounds good.  With -- so why
  

13   don't we do this, Mr. English, why don't you call the
  

14   lunch hour when you're ready?
  

15             MR. ENGLISH:  Well, or if Mr. Hollon's ready.
  

16             JUDGE CLIFTON:  All right.
  

17             MR. ENGLISH:  To be fair to him, too, he gets
  

18   to --
  

19             THE WITNESS:  Enjoy this.
  

20             JUDGE CLIFTON:  So it's 11:32 now, so at a
  

21   time you feel is a good break, Mr. English, and you may
  

22   use a signal from Mr. Hollon as a way to decide that,
  

23   we'll take from lunch, and then when we come become
  

24   we'll take testimony of dairy farmers.
  

25             MR. ENGLISH:  Thank you, Your Honor.
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 1                       CROSS-EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3        Q.   Good afternoon, Mr. Hollon.
  

 4        A.   Good morning, Mr. English.
  

 5        Q.   It's afternoon somewhere.
  

 6             So since this is your first time up, and
  

 7   you're testifying for DFA, and I'd like to get some
  

 8   things on the record with respect to Dairy Farmers of
  

 9   America, and you testified in response this morning from
  

10   Mr. Beshore that Dairy Farmers of America was formed in
  

11   1998, correct?
  

12        A.   Correct.
  

13        Q.   At the time it was formed, it was formed by
  

14   the merger of four existing dairy-farmer-owned
  

15   cooperatives, correct?
  

16        A.   Correct.
  

17        Q.   Can those Mid-America Dairymen?
  

18        A.   Yes.
  

19        Q.   Dairyman, Inc.?
  

20        A.   Wrong.
  

21        Q.   Wrong.  So -- so Dairyman, Inc., had already
  

22   been acquired -- had been already merged with Mid-Am at
  

23   that point?
  

24        A.   Correct.
  

25        Q.   So Mid-Am, Associated Milk Producers?
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 1        A.   Associated Milk Producers, Southern Region.
  

 2        Q.   Southern Region.  Milk Marketing, Inc.?
  

 3        A.   Correct.
  

 4        Q.   And what's the fourth?  Was there a fourth?
  

 5        A.   There was a fourth, and I'm going to get the
  

 6   name wrong, but it was the -- it was the western group,
  

 7   I think they were Western General Dairies maybe was the
  

 8   name of the co-op.  They were --
  

 9        Q.   WDCA?
  

10        A.   I think WDCI.
  

11        Q.   WDCI.  Prior to the merger -- well, let me --
  

12   let me backtrack.
  

13             So -- so when did Mid-Am merge with Dairymen,
  

14   Inc., if you know?
  

15        A.   I don't remember.
  

16             JUDGE CLIFTON:  Would -- would you spell that
  

17   for me, Mr. English?
  

18             MR. ENGLISH:  Dairymen, Inc., or Mid --
  

19             JUDGE CLIFTON:  You're saying Mid -- Mid-Am?
  

20             MR. ENGLISH:  Mid-Am.  Mid, M-I-D, hyphen,
  

21   A-M.
  

22   BY MR. ENGLISH:
  

23        Q.   Mid-American Dairymen or America Dairymen or
  

24   Mid-American Dairymen?
  

25        A.   You know, it wasn't my line.  I think it was
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 1   Mid-America Dairymen, Incorporated.
  

 2        Q.   So M-I-D hyphen A-M-E-R-I-C-A.
  

 3             Which organizations did you come from?
  

 4        A.   Associated Milk Producers, Inc.
  

 5        Q.   Had each of those entities participated in --
  

 6   in varying degrees in Federal Milk Marketing Order
  

 7   hearings before the merger forming Dairy Farmers of
  

 8   America?
  

 9        A.   Yes.
  

10        Q.   Prior to the merger, had you testified at
  

11   Federal order hearings on behalf of Associated Milk
  

12   Producers?
  

13        A.   Yes.
  

14        Q.   Do you -- if you know, prior to the merger,
  

15   who was the individual who would testify on behalf of
  

16   Mid-American Dairymen?  Would that be Mr. Blakeslee?
  

17        A.   I don't remember for certain.
  

18        Q.   But as you indicated with Mr. Beshore, you're
  

19   here testifying on behalf of Dairy Farmers of America,
  

20   not yourself individually, correct?
  

21        A.   Correct.
  

22        Q.   And that testimony is approved by your
  

23   employer, Dairy Farmers of America, to be given on
  

24   behalf of Dairy Farmers of America --
  

25        A.   Correct.
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 1        Q.   -- correct?
  

 2             All right.  And you're opining today for Dairy
  

 3   Farmers of America on what constitutes disorderly
  

 4   marketing, correct?
  

 5        A.   I am offering my opinions, stated testimony on
  

 6   what's an orderly situation as opposed -- as regards to
  

 7   Proposal 1.
  

 8        Q.   Do you recall whether Bill Blakeslee did on
  

 9   behalf of Mid-America Dairymen at some point before the
  

10   merger appear and testify at these kind of proceedings
  

11   on behalf of Mid-America Dairymen?
  

12        A.   No, I don't have any recollection of Bill
  

13   working that -- I know he worked in that arena, but I
  

14   don't have any recollection of any specific thing that
  

15   he did.
  

16        Q.   By the way, Blakeslee is spelled
  

17   B-L-A-K-E-S-L-E-E.
  

18             Now, before Dairymen, Inc., merged with
  

19   Mid-America Dairymen, do you recall George Jung,
  

20   J-U-N-G, testifying on behalf of Dairymen, Inc., in
  

21   these kind of proceedings?
  

22        A.   Same answer, I recall that George testified on
  

23   behalf of Dairymen, Inc., but I have no specific
  

24   information about what he -- hearings or where he was or
  

25   what he did, what he said.
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 1        Q.   And -- and after the acquisition of the merger
  

 2   of Dairymen, Inc., and Mid-America Dairymen, did
  

 3   Mr. Jung continue to participate and at times testify on
  

 4   behalf of Mid-America Dairymen?
  

 5        A.   I don't know.
  

 6        Q.   Do you know who your economist equivalent was
  

 7   at MMI prior to the merger of Dairy Farmers of America?
  

 8        A.   Probably the best fit would have been Rod
  

 9   Carlson.
  

10        Q.   And do you remember Rod Carlson participating
  

11   at these kind of proceedings and testifying on behalf of
  

12   MMI at these kind of Federal order proceedings?
  

13        A.   I know that he participated, I don't remember
  

14   any specifics that he may have testified to.
  

15        Q.   What about WDCI, do you recall who they had as
  

16   an economist prior to the merger that formed Dairy
  

17   Farmers of America?
  

18        A.   I do not.
  

19        Q.   So prior to the merger of Dairy Farmers of
  

20   America, now turning to the history in California, do
  

21   you recall which of the entities that merged to form
  

22   Dairy Farmers of America had a California presence
  

23   before the merger?
  

24        A.   I'm not following your question.  Try it
  

25   again.
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 1        Q.   So did Mid-America Dairymen own a plant in
  

 2   California at the time of Dairy Farmers of America being
  

 3   formed?
  

 4        A.   It did.
  

 5        Q.   Was that Golden Cheese?
  

 6        A.   I don't remember the name, and I don't think
  

 7   we associated the name.  I think that there was a plant
  

 8   in Corona that if that was Golden Cheese, then that
  

 9   would be, yes.
  

10        Q.   Were there any other plants that Mid-America
  

11   Dairymen owned at the time of the merger forming DFA?
  

12        A.   Yes.  There was a plant in Hughson,
  

13   California, Turlock, California, and Petaluma,
  

14   California, that I recall.  There may have been others.
  

15        Q.   But leaving Petaluma aside for a moment, you
  

16   said Hughson?
  

17        A.   Correct.
  

18        Q.   And which entity that formed DFA owned that
  

19   plant at the time of the merger?
  

20        A.   You mean --
  

21        Q.   I'm talking about --
  

22        A.   Try it again.
  

23        Q.   I'm talking about when DFA was formed by
  

24   merger in 1998, I think you just told me now that there
  

25   were four plants.  I want to leave Petaluma aside
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 1   because I think it was actually later, but you've just
  

 2   talked about a plant in Corona that Mid-America owned,
  

 3   correct?
  

 4        A.   Correct.
  

 5        Q.   Okay.  And you've mentioned a plant in
  

 6   Hughson?
  

 7        A.   Mid-America would have owned that.
  

 8        Q.   Okay.  And you mentioned a plant in Turlock?
  

 9        A.   Mid-America would have owned that.
  

10        Q.   Now, leaving aside Petaluma for a moment, were
  

11   there any other facilities in California that were
  

12   owned -- owned or operated by the predecessor entities
  

13   that formed Dairy Farmers of America at the time of the
  

14   merger?
  

15        A.   I don't know.
  

16             JUDGE CLIFTON:  Would you spell for me the --
  

17   or one of -- you let me ask Mr. Hollon first, the town
  

18   in California that sounds to me like Houston, what is
  

19   that name?
  

20             THE WITNESS:  H-U-G-H-S-O-N.
  

21             JUDGE CLIFTON:  H-U-G-H-S-O-N?
  

22             THE WITNESS:  Correct.
  

23             JUDGE CLIFTON:  Hughson?
  

24             THE WITNESS:  Yes.
  

25             JUDGE CLIFTON:  Thank you.  And would one of
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 1   you -- I don't know who knows it -- spell Carlson as in
  

 2   Rod Carlson.
  

 3             MR. ENGLISH:  I think it's C-A-R-L-S-O-N.
  

 4             THE WITNESS:  Sounds good to me.
  

 5             JUDGE CLIFTON:  Thank you, Mr. English.
  

 6             All right.  Go ahead.
  

 7             MR. ENGLISH:  And Turlock is T-U-R-L-O-C-K,
  

 8   And Petaluma is P-E-T-A-L-U-M-A.
  

 9   BY MR. ENGLISH:
  

10        Q.   So just to be clear, a plant in Petaluma was
  

11   owned and operated prior to a merger with Dairy Farmers
  

12   of America by California Gold, correct?
  

13        A.   I'm not certain.
  

14        Q.   Okay.  So you don't know the history of -- of
  

15   how Petaluma plant came into the DFA family?
  

16        A.   I don't.
  

17        Q.   Do you know that there was post the merger
  

18   that actually formed Dairy Farmers of America a further
  

19   merger with the co-op known as California Gold?
  

20        A.   That is true.
  

21        Q.   So going back to the time of the merger as
  

22   opposed to the owning of plant facilities, which of the
  

23   four predecessor organizations -- and I'm excluding
  

24   California Gold because I think that happened shortly
  

25   thereafter, and I was involved so I'm pretty darn
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 1   sure -- that -- which of those four entities, which had
  

 2   dairy farmers located -- dairy farmer members located in
  

 3   California prior to the merger that formed Dairy Farmers
  

 4   of America in 1998?
  

 5        A.   Mid-America Dairymen?
  

 6        Q.   Only, to your knowledge?
  

 7        A.   Well, I can say for certain that AMPI and Milk
  

 8   Marketing, Inc., did not.  I cannot say for certain that
  

 9   Western General did not.
  

10        Q.   But to your knowledge, WDCI did not, but you
  

11   just don't know?
  

12        A.   I just don't know.
  

13        Q.   So other than California Gold, have there been
  

14   other mergers or acquisitions by Dairy Farmers of
  

15   America in California after it was formed in 1998?
  

16        A.   I don't think there have been any transactions
  

17   that would have termed a merger or an acquisition.
  

18        Q.   Now, outside of California, there have been
  

19   several other organizations that have since merged or
  

20   otherwise been acquired by Dairy Farmers of America,
  

21   correct?
  

22        A.   Yes.
  

23        Q.   The most -- would the most recent be Dairylea
  

24   in the northeast?
  

25        A.   Correct.
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 1        Q.   What are the others?  I think there may be
  

 2   three or four.
  

 3        A.   I don't know that I can recall them all, but
  

 4   there was a merger of a cooperative in the Black Hills
  

 5   areas of South Dakota, in Michigan, and in the
  

 6   Maryland/Virginia area, I don't recall the name.
  

 7        Q.   Okay.
  

 8             JUDGE CLIFTON:  Mr. Hollon, can you spell
  

 9   Dairylea for me?
  

10             THE WITNESS:  D-A-I-R-Y-L-E-A.
  

11   BY MR. ENGLISH:
  

12        Q.   And it was formerly a cooperative operating in
  

13   the Northeast order?
  

14        A.   Among others.
  

15        Q.   It did operate elsewhere?
  

16        A.   It did operate elsewhere.
  

17        Q.   The -- you referenced a transaction involving
  

18   Maryland/Virginia:  Were you referring to Peidmont Milk
  

19   Sales or was that a different transaction?
  

20        A.   No, this was a group that I think owns the
  

21   bottling plants in the Washington, D.C., area.  It was
  

22   very early on; I don't remember all the details.
  

23        Q.   All right.  So turning back now to California,
  

24   does Dairy Farmers of America still own and/or operate a
  

25   plant in Corona that I think was called Calusa Cheese?
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 1        A.   It does not operate that facility at all.
  

 2        Q.   Is that facility still open today?
  

 3        A.   No.
  

 4        Q.   Does Dairy Farmers of America still operate
  

 5   the facility at Hughson?
  

 6        A.   It does.
  

 7        Q.   Does Dairy Farmers of America still operate
  

 8   the facility at Turlock?
  

 9        A.   It does.
  

10        Q.   What products are produced as a product at
  

11   Hughson?
  

12        A.   Hughson would be a Class 4a, general plant,
  

13   cream, condensed, dry products, butter.
  

14        Q.   And going back to the discussions with the
  

15   court reporter, that's Arabic 4a, correct?
  

16        A.   Yes.
  

17        Q.   And what about the plant in Turlock, what
  

18   products are produced in Turlock?
  

19        A.   Italian cheeses.
  

20        Q.   And the plant in Petaluma has since closed; is
  

21   that correct?
  

22        A.   DFA no longer has any ownership arrangement
  

23   with the plant in Petaluma.
  

24        Q.   Is it operating for any other purpose, to your
  

25   knowledge?
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 1        A.   I think perhaps someone else is operating the
  

 2   plant.  I don't know if it's the same facility or not.
  

 3        Q.   Other than the plants in Turlock and Hughson,
  

 4   does Dairy Farmers of America operate any other plants
  

 5   located in California?
  

 6        A.   We have some operations in Ventura, and then
  

 7   jointly with a bottling plant in the Los Angeles area.
  

 8        Q.   So what is the operation you have in Ventura?
  

 9        A.   Makes extended-shelf-life-type products.
  

10        Q.   What's the name of that facility?
  

11        A.   I'm sorry, I know it as the Ventura plant, but
  

12   I don't know the exact name of the facility.
  

13        Q.   And by ESL, extended-shelf-life products?
  

14        A.   Products of that category.
  

15        Q.   Are they Class 1 products under the California
  

16   order?
  

17        A.   Yes.
  

18        Q.   And what is the joint venture that you have
  

19   with the bottling operation near Los Angeles?
  

20        A.   Stremicks is the name of that facility.
  

21             JUDGE CLIFTON:  I'll need a spelling, please.
  

22             THE WITNESS:  S-T-R-E-M-I-C-K-S.
  

23   BY MR. ENGLISH:
  

24        Q.   And when you see -- say a "joint venture,"
  

25   what exactly do you mean in your mind?
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 1        A.   There's ownership by DFA and other parties.
  

 2        Q.   And what products does that plant produce?
  

 3        A.   It's primarily a Class I facility.
  

 4        Q.   Okay.  Does the Ventura plant sell products
  

 5   outside the State of California?
  

 6        A.   I'm not familiar, so I do not know.
  

 7        Q.   Does the Stremicks plant sell products outside
  

 8   of California?
  

 9        A.   Again, I'm not intimately familiar there
  

10   either.
  

11        Q.   From Exhibit 19, page 2 --
  

12        A.   Is that the statement?
  

13        Q.   That's your statement, yes.  So it has some
  

14   predecessor question, which is -- this is in the second
  

15   paragraph.  You indicate that there are 14,000 members
  

16   with 9,000 dairy farms.  Can you explain the difference
  

17   between a "member" and a "dairy farm"?
  

18        A.   A member would be an individual person, so --
  

19   and a dairy farm would be an operation, a farm that
  

20   produces milk, and a farm may be owned by more than one
  

21   member.
  

22        Q.   So, for instance, a husband and wife, just as
  

23   an example but not exclusively, a husband and wife may
  

24   own the dairy farm together and they could be both
  

25   members of Dairy Farmers of America?
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 1        A.   Correct.
  

 2        Q.   So how many of those 14,000 members of Dairy
  

 3   Farmers of America are California members?
  

 4        A.   I don't know an exact number.
  

 5        Q.   Can you give me an estimate?
  

 6        A.   Not off the top of my head.  I think we'll
  

 7   have a chance to talk later, if you will give me a
  

 8   chance to investigate that, I --
  

 9        Q.   I am certainly not going to anywhere.
  

10   Obviously, yes, I think we're going to be here for a
  

11   while, Mr. Hollon, so certainly if you don't know the
  

12   answer now, I'm happy to, you know, have you not guess
  

13   and give a response later to that.  Thank you.
  

14             Would the response be the same as to the
  

15   number of dairy farms, that you don't -- that you would
  

16   need to get the information about that?
  

17        A.   Correct.
  

18        Q.   As to the farms that operate in California, do
  

19   you know the average production of those farms, the
  

20   Dairy Farmers of America members in California?
  

21        A.   I don't.
  

22        Q.   Would you be prepared to get that for me at a
  

23   later time?
  

24        A.   Probably not.
  

25        Q.   Because it's --
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 1        A.   Certain elements of just private business.
  

 2        Q.   Would you be able to tell me the relative
  

 3   production on those farms as compared to the average
  

 4   within California?
  

 5        A.   Probably not.
  

 6        Q.   For the same reason?
  

 7        A.   Yes.
  

 8        Q.   And if I went down that line and asked other
  

 9   questions -- again, I want to shorten this if I can --
  

10   if I asked other questions to try to get the same
  

11   information, you'd probably say probably not, correct?
  

12        A.   Yes, sir, Mr. English.
  

13        Q.   If I asked, as opposed to the production,
  

14   information with respect to the components, the average
  

15   components of the milk of DFA members, would you have,
  

16   and maybe to short circuit by saying, would you be
  

17   willing to provide that information?
  

18        A.   I would not.
  

19        Q.   So turning to disorderly marketing, I have
  

20   reviewed past testimony of Dairy Farmers of America.
  

21             JUDGE CLIFTON:  Let's -- let's stop,
  

22   Mr. English.  You know, we already did the lawn mowing,
  

23   which Mr. Hollon had to talk through.  Now we're doing
  

24   the blowing of the patio, which is a little more
  

25   obtrusive.  Let's just wait a few minutes until that

949



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1   gentleman is through working right outside our door.
  

 2             (Whereupon noise disruption.)
  

 3             MR. ENGLISH:  Your Honor, all that dust he's
  

 4   blowing --
  

 5             (Whereupon unintelligible due to
  

 6             noise disruption.)
  

 7             JUDGE CLIFTON:  No, I'm perfectly content to
  

 8   stay on record.  I don't think it will take that long.
  

 9             (Whereupon pausing for noise
  

10             disruption.)
  

11             JUDGE CLIFTON:  Mr. English, he's far enough
  

12   way now, I think we can proceed.
  

13   BY MR. ENGLISH:
  

14        Q.   So I was just prefacing my next question,
  

15   Mr. Hollon.  I've looked at -- back at a -- at a number
  

16   of testimonies that I can say that I've seen every one,
  

17   but in the past you have testified that regulated
  

18   handlers in a competing marketing area with a
  

19   differential price, that that constitutes a disorderly
  

20   market.  Do you remember testimony along those lines?
  

21        A.   Repeat that, please.
  

22        Q.   In the past, I believe you've testified that
  

23   regulated handlers with different prices within a common
  

24   marketing area, that that constitutes disorderly
  

25   marketing.  Did that -- do you recognize that kind of
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 1   testimony?
  

 2        A.   Are you referring to -- when you say
  

 3   "different prices," different regulated minimum?
  

 4        Q.   Different regulated minimums, yes.
  

 5        A.   Sorry, I don't recall the context of that.
  

 6        Q.   All right.  We can get back to that.
  

 7             Are all price disparities between regulated
  

 8   milk prices disorderly marketing?
  

 9        A.   I think the Act allows for differences, and so
  

10   those by definition would not be something that was
  

11   disorderly, a quality, you know, whatever the terms are
  

12   in the Act, I think it allows for those.
  

13        Q.   Okay.  If -- if the milk is within the same
  

14   class and the same quality and the same volume, is it
  

15   your testimony that price disparities in those instances
  

16   would constitute disorderly marketing?
  

17        A.   Again, do you mean the regulated minimum?
  

18        Q.   Yes, the regulated minimums?
  

19        A.   If the regulated minimums are in those ranges,
  

20   then, no, I would say that would not be disorderly
  

21   marketing.  So, for an example, if a handler in Los
  

22   Angeles paid the Class I mover plus $2.10 and a handler
  

23   in Phoenix paid Class I mover plus $2.35, those two
  

24   comparisons would not be in the realm of disorderly
  

25   because they met the national grid price.  And by
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 1   national grid, I mean the differentials that are across
  

 2   the country.
  

 3        Q.   But the price disparities that you had spoken
  

 4   about in your testimony in 19 and Exhibit 20, you do
  

 5   think those constitute disorderly marketing?
  

 6        A.   Again, please.
  

 7        Q.   The test -- the price differences that you've
  

 8   testified about in Exhibit 19 and Exhibit 20, you do
  

 9   believe those constitute disorderly marketing, correct?
  

10        A.   Correct.
  

11        Q.   Have you ever testified before that a
  

12   comparison of a price paid in California to a price paid
  

13   in Chicago is a valid comparison for disorderly
  

14   marketing conditions?
  

15        A.   I do not know.
  

16        Q.   If mandatory regulated minimum Federal milk
  

17   order prices under a California Federal milk order with
  

18   inclusive pooling are not marketing clearing, does that
  

19   lead to disorderly marketing conditions?
  

20        A.   I think you'd have to have a much longer
  

21   discussion of that question and understand the pieces
  

22   and they components of it.
  

23        Q.   Let's have that much longer conversation.
  

24        A.   Okay.
  

25        Q.   Do you agree that under Federal milk orders,
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 1   the Class III and IV prices are designed to be marketing
  

 2   clearing?
  

 3        A.   Yes.
  

 4        Q.   And are they designed to be market clearing
  

 5   because otherwise if they are higher than market
  

 6   clearing prices, that would lead to disorderly
  

 7   marketing?
  

 8        A.   I think they were designed as market clearing
  

 9   because they are a collection of the prices that are
  

10   actually experienced, and so whatever those prices are
  

11   represent transactions that took place, and they're --
  

12   as indicated last week, collected regularly, assembled,
  

13   audited, and those become the classes that operated in
  

14   the market, and in essence, cleared the market because
  

15   the market moved.
  

16        Q.   But if -- but isn't it the case that Federal
  

17   orders define their mission of Class III and IV pricing
  

18   as market clearing in order to avoid disorderly
  

19   marketing that would otherwise result?
  

20        A.   I'm not aware of that.
  

21        Q.   You've never testified to that?
  

22        A.   I don't know if I have or I haven't.
  

23        Q.   Under what circumstances would regulated
  

24   minimum prices that are higher than market clearing not
  

25   lead to disorderly marketing.
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 1        A.   Again, we're -- we're -- we're delving into, I
  

 2   guess, the theoretical world.  However, if prices that,
  

 3   you know, were not achievable, there would be an impact
  

 4   on the -- the commercial transaction, would be an impact
  

 5   on the buyer or the seller if those prices weren't
  

 6   achievable.
  

 7        Q.   And isn't it a fact that at times in
  

 8   California, regulated minimum prices for one or more of
  

 9   manufactured products have been higher than market
  

10   clearing prices?
  

11        A.   I don't know that I have any definite
  

12   information on that.
  

13        Q.   Are you aware of times within the last decade
  

14   in which California regulated minimum prices resulted in
  

15   milk being moved out of state in order to avoid the
  

16   regulated minimums in California?
  

17        A.   I'm aware of milk moving out of state because
  

18   at that -- at those points in time, there was not
  

19   capacity to sell it.
  

20        Q.   Is there capacity to sell it now?
  

21        A.   Today?
  

22        Q.   Today?
  

23        A.   Yes.
  

24        Q.   Is it your testimony that there are not
  

25   presently limits on capacity in California to market the
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 1   milk produced in California?
  

 2        A.   I'm not sure I'm following your question.
  

 3        Q.   Well, you earlier testified a moment ago that
  

 4   at one point in time -- was that as recent as 2007?
  

 5        A.   Yes.
  

 6        Q.   That there wasn't sufficient capacity in
  

 7   California to sell the milk, correct?
  

 8        A.   Correct.
  

 9        Q.   Was it only capacity or was it also regulated
  

10   price issues?
  

11        A.   To my knowledge, it was capacity.
  

12        Q.   And it is your testimony now that that
  

13   capacity issue in 2007 does not exist today?
  

14        A.   To my knowledge that is true.
  

15        Q.   How much excess capacity exists in California
  

16   today based -- compared to California milk production?
  

17        A.   I don't have a number or a calculation.
  

18        Q.   Would you agree that there is excess,
  

19   significant excess capacity for milk in the Upper
  

20   Midwest?
  

21        A.   In general -- and would you put a time frame
  

22   just so I can refer to it?
  

23        Q.   Today?
  

24        A.   Today.  Today there is capacity.  In -- there
  

25   have been off and on weekends, times, you know, of
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 1   recent date where capacity has been tight in the Upper
  

 2   Midwest.
  

 3        Q.   But leaving aside --
  

 4             JUDGE CLIFTON:  I'm sorry, what do you mean
  

 5   "capacity has been tight"?
  

 6             THE WITNESS:  There have been times when it's
  

 7   been difficult to find capacity for milk sales.
  

 8   BY MR. ENGLISH:
  

 9        Q.   But that's not on an everyday basis, is it?
  

10        A.   It's not on an everyday basis.
  

11        Q.   Did DFA --
  

12             (Whereupon a noise interruption.)
  

13             JUDGE CLIFTON:  Sorry, Mr. English.  What
  

14   machine do we have now?
  

15             MS. MAY:  I can't see.
  

16             MS. FRISIUS:  It looks like a truck that
  

17   parked out front.
  

18             JUDGE CLIFTON:  Oh, okay.  We'll wait for the
  

19   truck.
  

20             MS. FRISIUS:  They're setting up cones and
  

21   everything.  I don't know if it --
  

22             JUDGE CLIFTON:  You know, it's --
  

23             MR. ENGLISH:  It's earlier than I -- it's
  

24   earlier than I intended, Your Honor.  I'm certainly
  

25   prepared to go at least another half an hour or more,
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 1   but if this is going to go on, maybe we should take
  

 2   lunch now.
  

 3             JUDGE CLIFTON:  I agree.
  

 4             THE WITNESS:  I can hear Mr. English just
  

 5   fine.  I'm prepared to keep going.
  

 6             MR. ENGLISH:  I'm worried about the court
  

 7   reporter.
  

 8             JUDGE CLIFTON:  Well, yeah.  I'm sorry, it's
  

 9   distracting the judge.  It's pretty loud.  All right.
  

10             How much time do you want, Mr. English?
  

11             MR. ENGLISH:  One hour 15 minutes, Your Honor.
  

12             JUDGE CLIFTON:  All right.
  

13             Please be back at and ready to go at 1:20.
  

14   1:20.  Thank you.
  

15             (Whereupon a lunch break was taken.)
  

16             JUDGE CLIFTON:  We're back on record now at
  

17   1:22.  I see some handouts.  I suppose those are for
  

18   people who are about to testify.  Let's make sure the
  

19   judge gets a copy and the court reporter.
  

20             Mr. Beshore.
  

21             MR. BESHORE:  Thank you, Your Honor.
  

22             Your Honor, I would like to ask that the
  

23   document that our next witness has prepared be marked as
  

24   the -- it's five page, cover page and four pages of
  

25   text, be marked as the next consecutive number, which is
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 1   perhaps 21.
  

 2             MS. FRISIUS:  Correct.
  

 3             MR. BESHORE:  And the first witness for the
  

 4   afternoon, then, is Mr. Cornell Kasbergen.
  

 5             JUDGE CLIFTON:  All right.  So all of you, I'm
  

 6   marking the exhibit that looks like as Exhibit 21.
  

 7             (Whereupon Exhibit 21 was marked for
  

 8             identification.)
  

 9             JUDGE CLIFTON:  And, Mr. Kasbergen, I'll swear
  

10   you in in a seated position.  Would you raise your right
  

11   hand, please?
  

12             Do you solemnly swear or affirm under penalty
  

13   of perjury that the evidence you will present will be
  

14   the truth?
  

15             THE WITNESS:  I do.
  

16             JUDGE CLIFTON:  Thank you.  Please state and
  

17   spell first and last names for us.
  

18             THE WITNESS:  Cornell Kasbergen.
  

19   C-O-R-N-E-L-L.  Kasbergen is K-A-S-B-E-R-G-E-N.
  

20                      DIRECT EXAMINATION
  

21   BY MR. BESHORE:
  

22        Q.   Okay.  Now, Mr. Kasbergen, have you prepared,
  

23   personally, a -- the document that's been marked as
  

24   Exhibit 21 for this hearing, which identifies your name
  

25   and address and a date on the cover page, and then has
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 1   proposed testimony behind that.  Did you prepare that?
  

 2        A.   Yes, I have.
  

 3        Q.   Okay.  Are you prepared to present it?
  

 4        A.   Yes, I am.
  

 5        Q.   Please do so.
  

 6        A.   Thank you.
  

 7                STATEMENT OF CORNELL KASBERGEN
  

 8             THE WITNESS:  Thank you for the opportunity to
  

 9   testify before you today.  My name is Cornell Kasbergen.
  

10   My wife and I own and operator a dairy farm in Tulare,
  

11   California, milking 3,000 cows, in partnership with our
  

12   son, Case, and his wife, Allison.  We also operate a
  

13   dairy farm in Wisconsin, Federal Order 30, with my
  

14   brother George, my daughter Hilary and her husband paul.
  

15             We have been in the dairy industry or dairy
  

16   business all of our lives.  My parents immigrated to the
  

17   United States in the 1950's.  They started milking cows
  

18   by hand for other dairy farmers.  In the late '50's,
  

19   they purchased cows, rented a facility and start --
  

20   started milking cows in Southern California.
  

21             I am here today to testify in support of our
  

22   California Dairy Industry.  Cooperatives and private
  

23   industry have invested billions of dollars in dairy
  

24   farming facilities and plants to convert our milk into
  

25   salable products.  Today we risk that entire investment
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 1   by everyone.  To quote Benjamin Franklin, "We must,
  

 2   indeed, all hang together or, most assuredly, we should
  

 3   all hang separately."
  

 4             We do not need petty infighting amongst the
  

 5   players that surely will doom our corrals and plants to
  

 6   new orchards and housing developments.  What we do need
  

 7   a plan -- is a plan to insure milk production viability
  

 8   and the sustainable of our processing plants.  Being on
  

 9   a level playing field with the rest of the country is
  

10   the answer.
  

11             I support the proposed Federal order plan that
  

12   was submitted by CDI, DFA, and LOL.  The current pricing
  

13   structure in California is not sustainable.  In fact, it
  

14   is leading to an unprecedented decline in dairy farms,
  

15   milk production, and the demise of an industry that was
  

16   once the envy of the world.
  

17             I understand that market dynamics in the
  

18   different regions in the country results in varying
  

19   over-order premiums paid to dairies and their
  

20   cooperatives.  But the California state order has gone
  

21   beyond that, steeply discounting the base minimum price
  

22   for our milk relative to the published minimums used in
  

23   the Federal Milk Marketing Orders.  The California
  

24   discount has cost California dairy farmers hundreds of
  

25   millions of dollars.  A majority of the discount has
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 1   been on California's 4b price compared to the Federal
  

 2   Order Class III.
  

 3             From August 2012 through December 2014, 2014,
  

 4   the discount averaged $1.84 per hundredweight.  Assuming
  

 5   that 40 percent of the milk production is 4b, I used a
  

 6   per hundredweight impact cost of $.736 per
  

 7   hundredweight.  The impact of that $.73 per
  

 8   hundredweight on our dairy alone is as follows:
  

 9             August 2012 through December 20 -- 2012 was
  

10   over $350,000.
  

11             2013 was over $975,000.
  

12             2014, over $958,000.
  

13             That amounts to a loss of over $2,200,000
  

14   during this time period for our dairy alone.  In an
  

15   industry where we must complete for animals and feed
  

16   with dairies around the country, this discount puts me
  

17   at a huge disadvantage.  In fact, it puts the entire
  

18   California dairy industry at risk and is why we are here
  

19   today.
  

20             The purpose of forming a Federal order has
  

21   three main tenets:  One, to provide for orderly
  

22   marketing; two, to assure reasonable prices to both
  

23   dairy farmers and consumers; and three, to assure an
  

24   adequate supply of milk to consumers.
  

25             Milk pricing in system -- the milk pricing
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 1   system in California has failed all three areas.  In
  

 2   fact, California's system is exactly why the Federal
  

 3   orders were created.  That was to protect the dairy
  

 4   industry or the industry from equal -- unequal economic
  

 5   impact.
  

 6             As for the third point, another failure of our
  

 7   system, the consumer is filling the brunt of decreased
  

 8   California production nationwide, with butter reaching
  

 9   historic high prices last week.  All dairy trade
  

10   publications lay one of the main reasons for this
  

11   historic price at the feet of California's decreased
  

12   milk production.
  

13             The fact that the Cooperatives' proposal
  

14   yields a $700 million benefit for dairy farmers versus
  

15   the seven mill -- $70 million Dairy Institute's proposal
  

16   speaks volumes.  The Dairy Institute's proposal hopes to
  

17   keep the status quo while destroying the value of quota,
  

18   and the California dairy industry.  Destroying the value
  

19   of quota is not in keeping with the intent of Congress.
  

20   Allowing California quota to be recognized if a Federal
  

21   order were to be implemented is the intent of
  

22   Congressional legislation and would maintain over a
  

23   billion dollars of asset value for California dairy
  

24   farms.
  

25             During the hearing, it has been stated that
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 1   other orders are allowed to pay less than minimum
  

 2   regulated prices.  Although the plants may buy some milk
  

 3   under class or may not even be part of the pool, the
  

 4   majority of plants pay the minimum in order to keep
  

 5   their milk supply.  My experience with our dairy farm in
  

 6   Wisconsin, Federal Order 30, has never been paid less
  

 7   than Class 3 for our milk.  I'd like to repeat that
  

 8   statement.  We have never been paid less than the
  

 9   announced Class 3 price for our milk in Wisconsin over
  

10   the past 16 years.
  

11             The California dairy industry can no longer
  

12   afford to operate under the current system.  Left
  

13   unchecked, the California dairy industry will continue
  

14   to shrink at a rapid pace, unlike our counterparts in
  

15   other areas of the country.
  

16             I just returned from a -- from our dairy farm
  

17   in Wisconsin.  The dairy industry there is alive and
  

18   vibrant.  Expansions are common, upgrading to the latest
  

19   technologies.  This is in stark contrast to California
  

20   where the life and energy have been taken out.  In fact,
  

21   many are delving into other crops, such as orchards or
  

22   vines, and -- and some are simply selling and retiring.
  

23             The California dairy farmers cannot compete
  

24   with $1.84 discount.  Any perceived production
  

25   efficiency we've had in the past are -- have been

963



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1   largely eroded away.  In fact, in a recent article,
  

 2   online article written by Hoard's Dairymen, noted the
  

 3   significance in seeing Wisconsin's milk production per
  

 4   cow higher than California's for the first time in 50
  

 5   years.  California's higher prices for grains, hays,
  

 6   utilities, combined with our significant regulatory
  

 7   costs, have eroded the cost advantages we have once
  

 8   enjoyed.
  

 9             The rate of decreasing milk production and the
  

10   loss of cow numbers is accelerating in California.  Just
  

11   look at the record.  A dairy family a week is selling
  

12   the farm and pursuing other opportunities.  Just this
  

13   past week, I received flyers for 17,000 head of cattle,
  

14   dairy cattle, in California be sold at auction.  Most,
  

15   if not all cattle, go to the out -- to out-of-state
  

16   dairy farmers that enjoy the benefits of the Federal
  

17   order.  The California dairy industry will not survive
  

18   under our current system.
  

19             It was reported by USDA within the Preliminary
  

20   Regulatory Impact Analysis, Exhibit 5, during this
  

21   hearing that California would expand if the Federal
  

22   order is adopted under the Cooperatives' proposal.  I
  

23   can tell you that if the Cooperatives' proposal is
  

24   adopted, the result would be a decrease in the rate of
  

25   decline in milk production, not an increase in overall
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 1   production.  The Cooperatives' base plans, which limit
  

 2   production to current plant capacity are still in place.
  

 3   This is the upper limit of California's milk production.
  

 4             If the Cooperatives' proposal is adopted, it
  

 5   would only slow the decline of milk production that we
  

 6   have seen this year.  The days of the California dairy
  

 7   industries expanding three to five percent each year are
  

 8   over for the foreseeable future.
  

 9             A sustainable future for the dairies that
  

10   remain in California relies on putting those dairies on
  

11   an even playing field with our out-of-state colleagues,
  

12   and USDA is in the unique position to facilitate
  

13   transition in this process constructing a Federal Milk
  

14   Marketing Order in California.  I urge USDA to adopt the
  

15   Co-op's proposal and bring stability to a dying
  

16   industry.
  

17                      DIRECT EXAMINATION
  

18   BY MR. BESHORE:
  

19        Q.   Thank you, Mr. Kasbergen.  I have just another
  

20   question or two for you.  On your prepared -- the
  

21   testimony you prepared, which is Exhibit 21, could you
  

22   go to the second page where you have some numbers in the
  

23   text?
  

24        A.   Okay.
  

25        Q.   Okay.  So when you read the -- the dollar
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 1   figures on page two of Exhibit 21, you didn't -- you
  

 2   didn't read the full numbers on the printed page out to
  

 3   the -- to the final dollar.  My question for you is did
  

 4   you prepare the numbers that are on the printed
  

 5   Exhibit 21 on the basis of your personal financial
  

 6   records of milk production?
  

 7        A.   Yes.  I took my hundredweight milk production,
  

 8   multiplied it by $.73 -- $.736 for hundredweight.
  

 9        Q.   Okay.  And that was for the periods indicated,
  

10   August through December 2012, cal -- the second one,
  

11   then, is calendar year 2013?
  

12        A.   Yes.
  

13        Q.   And then calendar year 2014?
  

14        A.   Correct.
  

15        Q.   Okay.  And I have just one other question.
  

16             You're a member of Land O'Lakes; is that
  

17   correct?
  

18        A.   That's correct.
  

19        Q.   Do you -- have you been elected by your
  

20   colleague members to any positions within Land O'Lakes?
  

21        A.   I serve on the board of directors.
  

22        Q.   Okay.  Is that -- does Land O'Lakes' structure
  

23   have just one national board of directors?
  

24        A.   Yes.
  

25        Q.   Okay.  How long have you served on the
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 1   national board?
  

 2        A.   17 years.
  

 3        Q.   And, then, all the members of that board
  

 4   are -- are elected by their constituent -- by their
  

 5   neighbor dairy farmers in particular geographic area; is
  

 6   that the way it works?
  

 7        A.   That's correct.
  

 8        Q.   Have you held any offices within the board?
  

 9        A.   I currently serve on the executive committee,
  

10   and I'm representing -- one of a -- serve on the
  

11   national producers board.
  

12        Q.   The Board of National Milk Producers
  

13   Federation?
  

14        A.   Correct.
  

15        Q.   Do you have anything else you'd like to add at
  

16   this point?
  

17        A.   No, I don't think.
  

18        Q.   Thank you.  Thank you very much.
  

19             MR. BESHORE:  I have no other questions for
  

20   Mr. Kasbergen, Your Honor.
  

21             JUDGE CLIFTON:  Thank you, Mr. Beshore.
  

22             This is a remarkable statement, Mr. Kasbergen,
  

23   and I appreciate very much your appearing here and
  

24   giving it to us.  I'm now going to invite anyone to ask
  

25   you questions.
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 1             Who would like to go first?
  

 2                       CROSS-EXAMINATION
  

 3   BY MR. ENGLISH:
  

 4        Q.   Good afternoon.  My name is Chip English.
  

 5             Good afternoon, sir.
  

 6        A.   Good afternoon.
  

 7        Q.   We've met before, correct?
  

 8        A.   Yes.
  

 9        Q.   Maybe more than once, but certainly about 18
  

10   months ago at the Western United meeting where in a
  

11   different forum, obviously, we -- there were discussions
  

12   about the merits -- the merits and what a Federal order
  

13   might look like, right?
  

14        A.   That's correct.
  

15        Q.   So as a board member of Land O'Lakes, are you
  

16   aware that the Cooperatives requested a study by Mark
  

17   Stephenson and Chuck Nicholson to evaluate what a
  

18   Federal order would look like in view for California
  

19   dairy farmers?
  

20             MR. BESHORE:  Your Honor.  Your Honor, before
  

21   we get any -- any further into -- into that subject
  

22   matter.  The study -- there was a study done, it's not a
  

23   secret.  It is a private --
  

24             JUDGE CLIFTON:  I'm sorry, state your name
  

25   again.
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 1             MR. BESHORE:  Marvin Beshore, sorry.
  

 2             It is a study that was done for the private
  

 3   use of the Cooperatives, and before we even get to
  

 4   what -- get to the point, it will not be made available
  

 5   for this hearing record because it is a private,
  

 6   proprietary study that was done and is the private
  

 7   information of the Cooperatives.  So maybe we can just
  

 8   move things from there.
  

 9             JUDGE CLIFTON:  Would you spell the name of
  

10   two gentlemen, if you know that, either of you?
  

11             MR. ENGLISH:  Mark is M-A-R-K.  Stephenson is
  

12   it S-T-E-P-H-E-N-S-O-N.  And Chuck Nichols -- Chuck
  

13   Nicholson.  C-H-U-C-K.  Or Charles.  Nicholson
  

14   N-I-C-H-O-L-S-O-N.
  

15             Well, I appreciate Mr. Beshore interrupting me
  

16   to talk about what may or may not happen, I did not ask
  

17   that question.  I asked was such -- was he aware that
  

18   such a study had been commissioned, and you know, he's
  

19   now announced what he's going to do, and I wasn't
  

20   proposing to go into it much more than that today.  We
  

21   may very well have legal argument about the implications
  

22   of withholding that at some later date, but I wasn't
  

23   proposing doing that now.  Mr. Nichols -- Mr. Beshore
  

24   has stated his point.
  

25        Q.   But my question right now is merely are you
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 1   aware that such a study was done?
  

 2        A.   Yes.
  

 3        Q.   Have you seen that study?
  

 4        A.   Yes.
  

 5        Q.   Now, you make a number of statements in -- in
  

 6   your testimony, and you already have a farm in the Upper
  

 7   Midwest as you've indicated.  And where is that farm
  

 8   exactly?
  

 9        A.   Brodhead, Wisconsin.
  

10        Q.   Where?  Would you spell that for the record?
  

11        A.   B-R-O-D-H-E-A-D.
  

12        Q.   And where in Wisconsin is that relative to the
  

13   metropolitan --
  

14        A.   Just 30 miles south of Madison.
  

15        Q.   And to whom do you sell your milk or market
  

16   your milk through?  Are you a member of Land O'Lakes
  

17   there as well?
  

18        A.   No.
  

19        Q.   Are you a member of another cooperative?
  

20        A.   No.
  

21        Q.   Do you sell your -- who do you sell your milk
  

22   to?
  

23        A.   Grande Cheese.
  

24        Q.   And do you know whether Grande Cheese is a
  

25   pool plant on --
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 1        A.   I don't know.
  

 2        Q.   You do not know?
  

 3        A.   No.
  

 4             JUDGE CLIFTON:  Is Grande G-R-A-N-D-E?
  

 5             THE WITNESS:  Correct.
  

 6             JUDGE CLIFTON:  Thank you.
  

 7   BY MR. ENGLISH:
  

 8        Q.   Do you know whether Grande Cheese's -- Grande
  

 9   Cheese's price paid to you is directly impacted by the
  

10   Central Milk Producers Cooperative?
  

11        A.   I don't know.
  

12        Q.   Do you know what Central Milk Producers
  

13   Cooperative is?
  

14        A.   No.
  

15        Q.   Are you aware that there is excess capacity,
  

16   plant capacity looking for volumes of milk in the Upper
  

17   Midwest?
  

18        A.   I'm not -- I wouldn't know.
  

19        Q.   Have you ever looked to sell your milk to
  

20   someone other than Grande Cheese?
  

21        A.   Yes.
  

22        Q.   Was that primarily for price purposes?
  

23        A.   Yes.
  

24        Q.   And were you ever offered a higher place than
  

25   Grande Cheese was paying?
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 1        A.   No.
  

 2        Q.   So how long have you had that farm in the
  

 3   Upper Midwest?
  

 4        A.   I think it's over 16 -- 16 years.
  

 5        Q.   And how long have you had the farm here in
  

 6   California?
  

 7        A.   At our current location, we've been there 26
  

 8   years.
  

 9        Q.   And was there another location that you had
  

10   before that?
  

11        A.   Prior?
  

12        Q.   Yeah.  You said current location you've been
  

13   there 26 years, that implies that your farm has actually
  

14   been in business longer than 26 years.
  

15        A.   We were in -- we started in 1978 in Southern
  

16   California.
  

17        Q.   And where is your farm now?
  

18        A.   Tulare, California.
  

19        Q.   So if things are so bad in California and you
  

20   have a farm in the Upper Midwest, why are you still
  

21   dairying in California?
  

22        A.   It's a -- that's a good question.  That's why
  

23   we're planting trees.
  

24        Q.   But you're still dairying?
  

25        A.   Yes, we do.
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 1        Q.   Now, you tie a lot of what's happened in
  

 2   California to the California order.  Have you also not
  

 3   had impacts from the drought?
  

 4        A.   As far as the milk production loss that I
  

 5   mentioned?
  

 6        Q.   Milk production loss, cost of your farm?
  

 7        A.   I would say probably the -- the three to
  

 8   five percent reduction in production that we've seen
  

 9   this year might be 20 percent drought, 80 percent milk
  

10   prices.
  

11        Q.   What about feed costs?
  

12        A.   They've actually come down some.
  

13        Q.   What about environmental issues in California?
  

14        A.   Those cost to do that are pretty -- been
  

15   pretty consistent over the years.  Over the last two or
  

16   three years.
  

17        Q.   Now, you have a sentence -- the pages aren't
  

18   numbered, so I'm going to just --
  

19        A.   Sorry about that.
  

20        Q.   That's okay.  It doesn't have to be, it just
  

21   makes it harder for me to refer to it for the record,
  

22   so --
  

23             I guess on the last page of your testimony,
  

24   your -- in the middle of the document, you reference
  

25   that if the California proposal is adopted, it will not
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 1   result in an increase in production but result in a
  

 2   decline of; do you see that?
  

 3        A.   Yes.
  

 4        Q.   And you referenced Cooperative base paint --
  

 5   base plans.  Are those mandated by California, the State
  

 6   of California in any way?
  

 7        A.   No.
  

 8        Q.   They are private agreements between the
  

 9   cooperatives and its members, correct?
  

10        A.   That is correct.
  

11        Q.   And they can end at any time, correct?
  

12        A.   What was that question?
  

13        Q.   They can be terminated by the members at any
  

14   time?
  

15        A.   Not by the members.
  

16        Q.   But -- well, the members could vote in their
  

17   co-ops to terminate them, correct?
  

18        A.   Only the board of directors can decide that.
  

19        Q.   Who votes for the board of directors?
  

20        A.   Members.
  

21        Q.   And you indicate that the limit -- there's a
  

22   limit to milk production that is tied to plant capacity.
  

23   So were these base plants put into effect -- when were
  

24   these base plants put into effect?
  

25        A.   I couldn't tell you the exact year, but it was
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 1   in the last six, seven years.
  

 2        Q.   Were they put in in response to plant
  

 3   limitation, plant capacity issues?
  

 4        A.   Yes.
  

 5        Q.   Were you a board member back six or seven
  

 6   years ago?
  

 7        A.   Yes.
  

 8        Q.   At that time, did Land O'Lakes because the
  

 9   plant capacity issues need to move milk out of state?
  

10        A.   Yes.
  

11        Q.   Going back to, again, it's the second page of
  

12   your statement, but the third page with the cover, so it
  

13   is the page that has the numbers that Mr. Beshore
  

14   referred you to, and you talk about Federal order three
  

15   main tenets.  How did you decide that these were the
  

16   Federal order main tenets, three main tenets?
  

17        A.   I think during the informational meetings that
  

18   USDA provided, and I think I actually got it off from
  

19   Bob Cropp's, he had a deck that he had these tenets on,
  

20   and during the informational meetings that we had with
  

21   USDA, these were some of the tenets that they had put
  

22   forth.
  

23        Q.   Are you aware that the third tenet, to assure
  

24   an adequate supply of milk to consumers, was based upon
  

25   fluid milk?
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 1        A.   No.
  

 2        Q.   If -- if the third tenet, with respect, has to
  

 3   do with bringing forth adequate supply of milk for fluid
  

 4   use, you aren't saying there isn't enough milk in
  

 5   California for Class I use, are you?
  

 6        A.   No.
  

 7        Q.   And there's really no chance, reasonable
  

 8   chance that would ever happen in California, is there?
  

 9        A.   If we continue on the path we're going,
  

10   possibly.
  

11        Q.   Really?  With a -- with Class I utilization
  

12   you have today, you're saying that in your view, it's so
  

13   bad that at some point you get down, you wouldn't have
  

14   enough milk for Class I?
  

15        A.   I -- I'd say if we stay on the trajectory that
  

16   we started this year, declining milk production year
  

17   over year, in time we could possibly not have enough
  

18   milk for Class I.
  

19        Q.   So one year makes a trajectory for you?
  

20        A.   I think coming off the best year we ever had
  

21   financially and to see the three to five percent decline
  

22   where the rest of the country is all increasing, you
  

23   have to ask yourself why.  And I -- and the only reason,
  

24   the only thing you can point to, one of the major
  

25   factors, is our pricing structure.  We don't get paid
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 1   what the rest of the country is getting paid.
  

 2        Q.   So when I began, I discussed with you the fact
  

 3   that you were -- we met each other at the Western United
  

 4   meeting, correct?
  

 5        A.   Yes.
  

 6        Q.   And after I gave my presentation, we had a
  

 7   little conversation, correct?
  

 8        A.   Yes.
  

 9        Q.   Okay.  And your response -- I believe your
  

10   response to me, you can agree or disagree, your response
  

11   to me was that even if the Federal order didn't have
  

12   inclusive pooling, it would nonetheless be beneficial
  

13   because then your cooperatives could charge over order
  

14   premiums.  Do you remember telling me that?
  

15        A.   Not -- I -- could you repeat that again?
  

16        Q.   Let me ask it a different way.
  

17             Is it your view that if a Federal order were
  

18   in place, even if there weren't inclusive pooling, that
  

19   nonetheless that would enable your cooperatives to
  

20   change over order premiums to return more money to the
  

21   dairy farmers?
  

22        A.   I don't remember that statement.  I --  yeah,
  

23   I -- the only thing I could say about -- maybe at that
  

24   time, my knowledge of what inclusive pooling was was
  

25   not -- I didn't have a good understanding of what
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 1   depooling meant.
  

 2        Q.   Do you have a good understanding what
  

 3   depooling means now?
  

 4        A.   I have a better understanding.
  

 5        Q.   And -- and do you understand that, for
  

 6   instance, the buyer of your milk, Grande Cheese, in the
  

 7   Upper Midwest, assuming it is a pool plant, nonetheless
  

 8   has the opportunity to depool milk?
  

 9        A.   I understand that.
  

10        Q.   And do you understand that if the Cooperative
  

11   proposal is adopted, that plants processing cheese in
  

12   California would not have that opportunity?
  

13        A.   That's my understanding.
  

14        Q.   And you're in favor of that result?
  

15        A.   Yes, I am.
  

16             MR. ENGLISH:  I have no further questions.
  

17             JUDGE CLIFTON:  Mr. Kasbergen, do you know how
  

18   to spell Bob Cropp's last name?
  

19             THE WITNESS:  C-R-O-P-P.
  

20             JUDGE CLIFTON:  C-R-O-P-P; is that correct?
  

21             THE WITNESS:  Correct.
  

22             JUDGE CLIFTON:  Yes.
  

23             Who would next like to question Mr. Kasbergen?
  

24   ///
  

25   ///

978



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1                       CROSS-EXAMINATION
  

 2   BY MR. VETNE:
  

 3        Q.   John Vetne representing Hilmar Cheese.
  

 4             Mr. Kasbergen, referring to the farm in
  

 5   Wisconsin and its relationship to Grande Cheese, do you
  

 6   know what entity, if any, pools your milk under Order
  

 7   30?
  

 8        A.   Could you repeat that question?
  

 9        Q.   Do you know what entity pools your milk,
  

10   includes it on a monthly report to the Market
  

11   Administrator?
  

12        A.   No, I don't.
  

13        Q.   You don't.
  

14             Does -- do you know -- do you know whether the
  

15   milk from that farm goes to Grande Cheese every day?
  

16        A.   I don't know.
  

17        Q.   Once it gets picked up, you're not sure where
  

18   it goes?
  

19        A.   No.  I think the majority of the time it goes
  

20   there, but I'm not -- we don't know.
  

21        Q.   How far are you from the Grande Cheese plant?
  

22        A.   We're not far from their plant in Juda, which
  

23   is about 10 miles from our farm.
  

24        Q.   Okay.
  

25        A.   Juda, Wisconsin, J-U-D-A.
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 1        Q.   You indicated you had other buyers who seek to
  

 2   acquire your milk in Wisconsin?
  

 3        A.   Yes.
  

 4        Q.   And those buyers, were they further away than
  

 5   the Grande plant?
  

 6        A.   Yes.
  

 7        Q.   And you would incur greater transportation
  

 8   costs to supply those other buyers that have sought your
  

 9   milk supply?
  

10        A.   It could have been.  Sometimes the hauling
  

11   charges are not -- sometimes the buyers pay hauling
  

12   charges of the hauling for milk there in Wisconsin, so
  

13   that would not necessarily be the case.
  

14        Q.   So that would be another form of premium in
  

15   effect; is that correct?
  

16        A.   Correct.
  

17        Q.   You indicated you went from the best year you
  

18   ever had financially; what year would that have been?
  

19        A.   2014.
  

20        Q.   Okay.  And was that because of the milk
  

21   prices?
  

22        A.   Yes.
  

23        Q.   When you spoke -- on page -- I don't know what
  

24   page.  Let's see.  Printed page one, two, three, four,
  

25   five, six.  You spoke of 17,000 head of cattle in
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 1   California to be sold at auction --
  

 2             JUDGE CLIFTON:  I'm sorry, Mr. Vetne.  So
  

 3   you're counting the cover page as one?
  

 4             MR. VETNE:  No, I'm covering the printed.
  

 5   There's one, so let's see.  Oh, yeah, I am covering --
  

 6   one, two, three, four, five, six.  I am.
  

 7             JUDGE CLIFTON:  Are -- I don't -- I don't get
  

 8   that many pages.  Are you on the last page?
  

 9             MR. VETNE:  I'm on a page that the first two
  

10   words are "per cow higher."
  

11             JUDGE CLIFTON:  Okay.  And is -- are there any
  

12   pages after that?
  

13             MR. VETNE:  There are not.  It's the last
  

14   page.
  

15             JUDGE CLIFTON:  Okay.
  

16             MR. VETNE:  Whoa.
  

17   BY MR. VETNE:
  

18        Q.   Okay.  Are you with me?
  

19        A.   Yes.
  

20        Q.   Thank you.
  

21             You say that most, if not all, cattle will go
  

22   to out-of-state dairy farmers.  How do you know that?
  

23        A.   Just based on the -- talking to the auction
  

24   yards that are actually selling the cows, attending some
  

25   of those auctions, seeing who the buyers are.  And this
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 1   is not only, you know, just recently, it's probably been
  

 2   in the last couple of years that most cattle are going
  

 3   to out-of-state buyers.
  

 4        Q.   Last couple years, including the best year you
  

 5   ever had financially?
  

 6        A.   Yes.
  

 7        Q.   Okay.  And that would have been a good year
  

 8   financially for other dairy farmers, too?
  

 9        A.   Probably better.
  

10        Q.   Probably better for others for what reason?
  

11        A.   Because their milk prices are higher in the
  

12   other states.
  

13        Q.   Okay.  We -- we -- we moved from apples to
  

14   apples to something else.
  

15             Best year financially for other farmers in
  

16   California?
  

17        A.   What was the question?
  

18        Q.   The question was would it have been a -- a
  

19   good year for other dairy farmers in California
  

20   financially?
  

21        A.   Yes.
  

22        Q.   And there were still cows being sold from
  

23   California and being purchased by folks out of state
  

24   based on your observations at auctions and chatting with
  

25   folks?
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 1        A.   Well, the price of cattle last year that were
  

 2   at probably record highs, people that wanted to exit the
  

 3   industry after recovering from, you know, the 2009, I
  

 4   call it the depression, milk depression, I think people
  

 5   saw it as an opportunity to exit the industry.
  

 6        Q.   Would it not be true that cows available for
  

 7   sale in California have for years, if not decades, been
  

 8   purchased by dairy farms outside of California as well
  

 9   as within?
  

10        A.   No, actually if you go back in time, probably
  

11   most of the cattle that -- that came to California for a
  

12   long period of time came out of the Upper Midwest.  And
  

13   now we see the reverse happening, cows are going back.
  

14        Q.   They came from the Upper Midwest because
  

15   production in California was growing; is that correct?
  

16        A.   That's correct.
  

17        Q.   And you add to that that the buyers will enjoy
  

18   the -- I'm sorry -- farmers that enjoy the benefits, in
  

19   the present tense, of the Federal order.  Are you
  

20   included buyers in Idaho, Utah, Nevada, in that context?
  

21        A.   Yes.
  

22        Q.   Do you understand that there is no federal
  

23   order in those markets?
  

24        A.   Yes.  I also have relatives in that area, and
  

25   they get paid, most of them, if not all, get paid over
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 1   Class III, even though it's unregulated.
  

 2        Q.   Okay.  In your testimony, the narrative
  

 3   portion is -- which is page two and three, you talk
  

 4   about over order premiums in other regions of the
  

 5   country.  And you get an over order premium in Wisconsin
  

 6   also, correct?
  

 7        A.   Yes.
  

 8        Q.   By the way, is -- is your price in Wisconsin a
  

 9   Federal Class III or blend price plus a premium, or is
  

10   it determined by some cheesy old formula or something
  

11   else?
  

12        A.   I believe it's a Class III blend price.
  

13        Q.   Plus premiums?
  

14        A.   I'm not sure if it's the -- yeah.
  

15        Q.   I'm sorry?
  

16        A.   I think it's based off Class III plus
  

17   premiums.
  

18        Q.   Plus premiums.  And are the premiums, then,
  

19   simply a volume premium or is it a dollar premium based
  

20   on component, quality, and other factors?
  

21        A.   There is some volume, there's some components,
  

22   and quality.
  

23        Q.   Do you know if your component premium reflects
  

24   dollar for dollar the component values set by the
  

25   Federal order system?
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 1        A.   It's higher than the Federal order.
  

 2        Q.   Okay.
  

 3        A.   The premium is higher than the Federal order.
  

 4        Q.   Okay.
  

 5        A.   That's why they call it premium.
  

 6        Q.   Well, I was talking about the rate at which
  

 7   you were paid for, say, an additional component.  Would
  

 8   it be the same rate as established under the Federal
  

 9   order per pound for that component or could it be a
  

10   higher or lower rate at a premium?
  

11        A.   So my understanding, it would be a rate,
  

12   Federal order rate for protein, let's say, talk premium.
  

13        Q.   Yes.
  

14        A.   And we get a premium on top of that rate, that
  

15   protein price.
  

16        Q.   Okay.  So you're getting a protein price that
  

17   somewhat exceeds the Federal order minimum protein
  

18   price?
  

19        A.   Yes.
  

20        Q.   When you refer on page two to three of your --
  

21   your statement, you talk about market dynamics and over
  

22   order premiums, which we just discussed, which -- which
  

23   are -- which are market prices, and then you turn to
  

24   discuss the California state order, which are minimum
  

25   regulated prices; is that correct?
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 1        A.   Yes.
  

 2        Q.   You're comparing market prices in one area
  

 3   with regulated prices in another area, correct?
  

 4        A.   Comparing the market prices in the Federal
  

 5   order to a discounted California price.
  

 6        Q.   Is it your testimony that premiums cannot be
  

 7   charged in California for some regulatory reason?
  

 8        A.   No.
  

 9        Q.   If California, like Wisconsin or Minnesota,
  

10   had capacity in search of supply, do you believe that
  

11   premiums would be paid?
  

12        A.   Comparing California to Wisconsin, it's --
  

13   it's apples and oranges.
  

14        Q.   Thank you.
  

15        A.   I think you have hundreds of plants competing
  

16   for milk in Wisconsin, here we don't have that
  

17   competitive dynamic.
  

18        Q.   Okay.  You indicated with respect to your
  

19   calculated loss at difference in California regulated
  

20   and Federal regulated prices, just under a million
  

21   dollars in 2013 and 2014.  I did the arithmetic -- tell
  

22   me if I'm wrong because I'm not good at math -- you have
  

23   approximately 11 million pounds per month milk
  

24   production?
  

25        A.   I couldn't tell you right off the top of my
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 1   head, but if the take the $.736 per hundredweight,
  

 2   that's when you'll get my annual milk production.
  

 3        Q.   Okay.  Well, actually, if you want pounds,
  

 4   you'd have to put a couple zeros before the .736 because
  

 5   you represented it as a hundredweight --
  

 6        A.   Right.
  

 7        Q.   -- correct?
  

 8        A.   Uh-huh.  That's correct.
  

 9        Q.   Thank you.
  

10             On the last page of your testimony, you refer
  

11   to something you call "cost advantages we once enjoyed."
  

12   Can you provide me a list of those cost advantages that
  

13   you once enjoyed?
  

14        A.   When we had $2 corn, our milk production was
  

15   higher than anyone else in the rest of the nation.  We
  

16   had scale that no one else had.
  

17        Q.   Scale, you mean?
  

18        A.   Size, size and scale.  Size of our farms
  

19   were -- were bigger than most of the rest of the
  

20   country.  Comparing a 50 cow farm in Wisconsin to a
  

21   3,000 cow farm in California, that's huge efficiencies
  

22   there.
  

23        Q.   So your cost of production is lower in
  

24   California than Wisconsin?
  

25        A.   No.  Yeah, I didn't say that.
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 1        Q.   Oh.
  

 2        A.   I'm saying compared to a 50 cow farm,
  

 3   possibly, but our farm in Wisconsin is much more
  

 4   profitable than our farm in California?
  

 5        Q.   My question wasn't profitability, my question
  

 6   was cost of the production, which is in the cost?
  

 7        A.   So we -- when corn was $2, and we had high
  

 8   milk production in the area, one of the
  

 9   highest-milk-producing states in the nation, we had a
  

10   great advantage.  But then ethanol came, and we had $8
  

11   corn.
  

12             And -- and then we have exported our kids and
  

13   grandkids to the rest of the nation, and we've taught
  

14   the rest of the nation how to dairy farm.  And when you
  

15   look at expansions going on throughout the nation,
  

16   it's -- a lot of it is California-based families
  

17   expanding.  Or relocating.
  

18        Q.   Both farms have operated for more than ten
  

19   years, correct?
  

20        A.   Correct.
  

21        Q.   Wisconsin and California?
  

22        A.   Uh-huh.
  

23        Q.   With respect to that ten-year period, how does
  

24   your cost of producing milk in California compare with
  

25   the cost of producing milk in Wisconsin?
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 1        A.   I would have to guess, and I don't really want
  

 2   to do that.
  

 3        Q.   Do you have an impression, either more or
  

 4   less?
  

 5             MR. BESHORE:  Your Honor, I -- I object.  I
  

 6   object to the question.  He just said he didn't want to
  

 7   answer, he didn't want to guess or speculate, and he's
  

 8   been asked the same question again.  And, you know, what
  

 9   good is that?  That's -- that's objection number one,
  

10   that it was asked and answered.
  

11             Objection number two is why would we ask
  

12   witnesses for their impressions or their speculation for
  

13   this record?
  

14             MR. VETNE:  My question, the last question was
  

15   intended to take away the guesswork at particular
  

16   numbers and inquire whether he was aware of the
  

17   directional difference, more in one place, less in the
  

18   other, just generally, directional rather than specific.
  

19             JUDGE CLIFTON:  You're asking him to spot
  

20   trends, current trends?
  

21             MR. VETNE:  No, the question was over the 10
  

22   years, whether one area -- farm in one place has greater
  

23   or lesser, in general, costs than the other area.
  

24             JUDGE CLIFTON:  And you're just asking him to
  

25   base this on his own experience, one farm in Wisconsin
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 1   and the one farm in California?
  

 2             MR. VETNE:  Yes, absolutely.
  

 3             JUDGE CLIFTON:  You may answer.
  

 4             THE WITNESS:  I'd have -- I really don't want
  

 5   to guess.  I'd be guessing, and I just rather have the
  

 6   numbers in front of me to actually answer it
  

 7   intelligently.
  

 8   BY MR. VETNE:
  

 9        Q.   Okay.
  

10        A.   If I knew it, I would tell you, but I just
  

11   don't want to guess.
  

12        Q.   One final question.  You -- or two final
  

13   questions.
  

14             You indicated that -- that you were aware of
  

15   this Stephenson/Nicholson study, my question does not go
  

16   to its contents, it is this:  Was the study generally
  

17   distributed to the membership?
  

18        A.   No.
  

19        Q.   And then finally, you reference to Federal
  

20   Milk Marketing Order tenets, you say you got that from
  

21   Bob Cropp.  Do you recall the publication name or
  

22   approximate name so we can try to duplicate a Google
  

23   search?
  

24        A.   No.  If I have it -- I might have the slide
  

25   with me.  If I do, I can give it to you, but it was a --
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 1   it was a summary of Federal orders and how they worked
  

 2   and operated, and one of the slides, this is one --
  

 3   those three tenets he had as one of his slides on the --
  

 4        Q.   Was it at a live presentation or did you go
  

 5   online to find it?
  

 6        A.   I went online and found it.
  

 7        Q.   Thank you.
  

 8             JUDGE CLIFTON:  Who will next question
  

 9   Mr. Kasbergen?
  

10                       CROSS-EXAMINATION
  

11   BY MR. RICHMOND:
  

12        Q.   Bill Richmond, USDA.  Thank you, Your Honor.
  

13   And thank you, Mr. Kasbergen, for your testimony today.
  

14             Just had one brief question.  This goes back
  

15   to your discussion on the cooperative-based plan.  Could
  

16   you walk us through kind of the process for what you or
  

17   another Land O'Lakes member might need to go through if
  

18   you wanted to expand production on your farm?
  

19        A.   If you wanted to expand, you can -- you can
  

20   but you do at your own risk.  So I think all -- all the
  

21   co-ops have similar type programs, it's not just
  

22   Land O'Lakes, so you would expand at your own risk.  If
  

23   you wanted to purchase base, you could by purchasing
  

24   another farm, so that's the only way you could expand
  

25   and have your milk production covered by the co-op base.
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 1        Q.   Got it.  So there is kind of a formalized
  

 2   process in place full, if you will?
  

 3        A.   Yes.
  

 4        Q.   Got it.  That's all.  Thank you.
  

 5             JUDGE CLIFTON:  Does that prompt anyone else
  

 6   to question?
  

 7             MR. VETNE:  Sorry, Marvin.
  

 8                      RECROSS-EXAMINATION
  

 9   BY MR. VETNE:
  

10        Q.   Mr. Kasbergen, when you said "purchase base,"
  

11   you were referring to private base plant within the
  

12   Land O'Lakes cooperative; is that correct?
  

13        A.   Correct.
  

14        Q.   You weren't referring to the regulated?
  

15        A.   Not the quota.
  

16        Q.   Not the -- not the quota -- well, quota is --
  

17   system includes quota base and over base, this is
  

18   something entirely different?
  

19        A.   That's correct.
  

20        Q.   Okay.  And -- and you can -- and -- and you're
  

21   not prevented from expansion, but if you can't recover
  

22   your marginal costs, why bother; is that basically your
  

23   decision process?
  

24        A.   If you wanted to expand in today's market
  

25   where there's excess capacity, you could probably do so
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 1   at no risk.
  

 2        Q.   Okay.
  

 3        A.   Because milk production has not reached the
  

 4   ceiling.
  

 5        Q.   Thank you.
  

 6                     REDIRECT EXAMINATION
  

 7   BY MR. BESHORE:
  

 8        Q.   I have just one clarifying question.
  

 9             When -- Mr. Kasbergen, in response to, I think
  

10   Mr. Vetne, you referred to California as previously
  

11   being a highest milk-producing state at a prior time
  

12   when there was a California advantage or it was more
  

13   favorable to do so in California.  When you talked about
  

14   the highest milk-producing state, were you talking about
  

15   per cow or just aggregate production?
  

16        A.   I think per -- per cow production.
  

17        Q.   Okay.  That's what I thought, and I don't
  

18   think that's clear, but I wanted to -- I wanted to make
  

19   that clear.
  

20             There was a time when it had the highest
  

21   production per cow, and that is no longer the case?
  

22        A.   No.
  

23             JUDGE CLIFTON:  When he says that is no longer
  

24   the case, is he correct?
  

25             THE WITNESS:  He's correct.  Yes.  Sorry.
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 1             MR. BESHORE:  Thank you.
  

 2             Thank you very much for your testimony today,
  

 3   Mr. Kasbergen.
  

 4             THE WITNESS:  Thank you.
  

 5             JUDGE CLIFTON:  Are there any other questions
  

 6   before Mr. Kasbergen steps down?  There are none.
  

 7             Thank you so much.
  

 8             THE WITNESS:  You're welcome.
  

 9             MR. BESHORE:  I would ask that Exhibit 21 be
  

10   admitted, if it has not already been.
  

11             JUDGE CLIFTON:  Thank you.  It has not.
  

12             MR. BESHORE:  With help from Mr. English.
  

13             JUDGE CLIFTON:  Is there any objection to the
  

14   admission into evidence of Exhibit -- Mr. --
  

15             MR. HILL:  Brian Hill.  Brian Hill.
  

16             One question -- well, one statement.  With the
  

17   Department's focus on personally identifiable
  

18   information, I'm not sure about this address --
  

19             JUDGE CLIFTON:  Ah.
  

20             MR. HILL:  -- on the front.  Maybe I should --
  

21             JUDGE CLIFTON:  Yes.
  

22             MR. HILL:  -- have that stricken for the
  

23   record.
  

24             JUDGE CLIFTON:  Mr. Kasbergen, could I --
  

25   could I ask is this a business address on the front of
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 1   Exhibit 21?
  

 2             THE WITNESS:  Yes, it is.
  

 3             JUDGE CLIFTON:  All right.  If it's a business
  

 4   address, we have no problem with privacy interests or
  

 5   personally identifiable information, so thank you.
  

 6             MR. HILL:  That's all I had, Your Honor.  I do
  

 7   not have an objection.
  

 8             JUDGE CLIFTON:  Thank you.  Thank you,
  

 9   Mr. Hill.
  

10             MR. BESHORE:  Thank you, Mr. Hill.
  

11             JUDGE CLIFTON:  Exhibit -- were there any
  

12   other comments or objections?
  

13             Exhibit 21 is admitted into evidence.
  

14             (Whereupon Exhibit 21 was admitted
  

15             into evidence.)
  

16             JUDGE CLIFTON:  Mr. Beshore.
  

17             MR. BESHORE:  The next dairy producer witness
  

18   is Mr. Jared Fernandes, and he has prepared a three-page
  

19   statement, or a statement with three typed sides, which
  

20   I would ask be marked for identification as Exhibit
  

21   Number 22.
  

22             JUDGE CLIFTON:  And I believe that's already
  

23   been distributed to us.  Does it look like this,
  

24   Mr. Beshore?
  

25             MR. ENGLISH:  Yes, it does.
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 1             JUDGE CLIFTON:  All right.  We'll mark that as
  

 2   Exhibit 22.
  

 3             (Whereupon Exhibit 22 was marked for
  

 4             identification.)
  

 5             JUDGE CLIFTON:  And does everybody have one?
  

 6   All right.  It appears they've been distributed.
  

 7             Mr. Beshore, you may -- oh, let me swear in
  

 8   the witness.
  

 9             I'll swear you in in the seated position.
  

10             Do you solemnly -- please raise your right
  

11   hand.
  

12             Do you solemnly swear or affirm under penalty
  

13   of perjury that the evidence you will present will be
  

14   the truth?
  

15             THE WITNESS:  I do.
  

16             JUDGE CLIFTON:  Would you please state and
  

17   spell your name?
  

18             THE WITNESS:  Name is Jared Fernandes.
  

19   J-A-R-E-D.  F-E-R-N-A-N-D-E-S.
  

20             JUDGE CLIFTON:  D-E-S, that surprised me.
  

21             THE WITNESS:  Portuguese.
  

22             JUDGE CLIFTON:  Portuguese.  Thank you.
  

23             Mr. Beshore.
  

24             MR. BESHORE:  Thank you, Your Honor.
  

25   ///
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 1                      DIRECT EXAMINATION
  

 2   BY MR. BESHORE:
  

 3        Q.   Mr. Fernandes, have you prepared the
  

 4   three-page statement that's just been marked as Exhibit
  

 5   22 for presentation today?
  

 6        A.   Yes, I have.
  

 7        Q.   Have you been in the room during
  

 8   Mr. Kasbergen's testimony?
  

 9        A.   Yes, I was.
  

10        Q.   Are you still prepared to testify?
  

11        A.   Yes.  Yes, I am.
  

12        Q.   Thank you.  You may proceed with your
  

13   testimony.
  

14             STATEMENT OF JARED FERNANDES
  

15             THE WITNESS:  All right.
  

16             Thank you for the opportunity to testify
  

17   before you today.  My name is Jared Fernandes, and I'm a
  

18   third generation dairyman operating just south of
  

19   Tulare.  My family partnership consists of myself and
  

20   four brothers.  Together we own and operator three dairy
  

21   farms, with over 14,000 animals, and collectively farm
  

22   approximately 2500 acres devoted primary -- primarily to
  

23   forages to feed our cows.
  

24             As a member owner of Land O'Lakes, I support
  

25   the proposal put forth by Land O'Lakes, Dairy Farmers of
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 1   America, and California Dairies to institute a Federal
  

 2   Milk Marketing Order in California.
  

 3             I'm here today to discuss the challenges of
  

 4   the California 4b pricing has had on our operation both
  

 5   financially and with hedging.  First I'd like to look at
  

 6   the differences between the California Class 4b versus
  

 7   the Federal Order Class III.
  

 8             I have "Analysis of 4b versus Class III
  

 9   Pricing for California Dairy Producers."
  

10             As a California dairy producer who markets
  

11   milk to handlers regulated under the California state
  

12   order -- milk order, we are at a disadvantage in terms
  

13   of managing price risk due to an inherent basis
  

14   difference to the hedging instrument, the Class III milk
  

15   futures contracts, through the Chicago Mercantile
  

16   Exchange, CMI.
  

17             As a general rule, producers outside of
  

18   California who market their milk to handlers regulated
  

19   under a Federal Milk Marketing Order, FMMO have, as part
  

20   of their value formula, Class III milk pricing.  Recall
  

21   that Class III milk within the Federal Milk Marketing
  

22   Order refers to milk used to make cheese and whey
  

23   products.  The Class III pricing in the Federal Milk
  

24   Marketing Order includes cheese and whey factors and
  

25   also represents the settlement value for the Class III
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 1   milk futures contracts.  For the Class III components of
  

 2   the Federal Milk Marketing Order pricing formula, the
  

 3   producer whose price -- pricing is administered by an
  

 4   FMMO may directly hedge the Class III components of his
  

 5   overall price with the Class III futures contract on the
  

 6   CME.  Thus, an FMMO producer experiences significantly
  

 7   less "basis" risk between his price and that of a -- of
  

 8   the hedging instrument -- and that of the hedging
  

 9   instrument.
  

10             By contrast, a dairyman in California, like
  

11   myself, operating in the California state milk order
  

12   that has a different formula for determining the milk --
  

13   price for milk used to make cheese and whey products.
  

14   The California Class 4B price includes different cheese
  

15   and whey price factors than the FMMO Class III pricing
  

16   formula.  Since California uses its own pricing methods
  

17   and price discovery series, a discrepancy or price basis
  

18   difference is created within the California 4b price and
  

19   the FMMO Class III prices.
  

20             The difference between the two prices series
  

21   is almost always negative for California 4b, pricing
  

22   less than Class III price -- than the Class III pricing.
  

23   More importantly for hedging and risk management
  

24   purposes, the basis is highly volatile and unpredictable
  

25   month to month.  For example, the annual average of the
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 1   basis, calculated by subtracting the FMMO Class III
  

 2   price from the California 4b price, has ranged from a
  

 3   value of a negative $1.24 in 20 -- in 2010 to a value of
  

 4   a negative $2.41 in 2014.  Within 2011, the basis ranged
  

 5   from a negative $1.88 in November 2011 to a negative
  

 6   $3.63 in December, a swing of a negative $1.75 in just
  

 7   one month.
  

 8             The table below illustrates the average annual
  

 9   basis different -- values between the two series of
  

10   announced prices and also offers the monthly minimum and
  

11   maximum differences in each year.  The table has the
  

12   California 4b versus the Class III basis value.  The top
  

13   line has the year, followed by the average of the basis
  

14   difference, the maximum, and the minimum.
  

15             In 2010, it averaged a negative $1.24 with a
  

16   maximum of a negative $2.30, and a minimum of .37.
  

17             In 2011, it was a negative $2, with a maximum
  

18   of $3.63, and a minimum of .08.
  

19             JUDGE CLIFTON:  Now, let's make clear that
  

20   both the minimums that you've testified about are
  

21   negative minimums.
  

22             THE WITNESS:  Those are negative, and that's
  

23   in cents, yes.
  

24             In 2012, it averaged a negative $1.91, with a
  

25   maximum of a negative $2.82, and a minimum of a negative
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 1   $.98.
  

 2             2013 was a negative $1.57, a maximum of a
  

 3   negative $2.30, and a minimum of a negative .67.
  

 4             2014 was a negative of $2.41 average, a
  

 5   maximum of a negative $3.24, and a minimum of a negative
  

 6   .84 cents.
  

 7             In 2015 --
  

 8             JUDGE CLIFTON:  Just --
  

 9             THE WITNESS:  I'm sorry.
  

10             JUDGE CLIFTON:  Just negative $.84.
  

11             THE WITNESS:  A negative $.84, yes.
  

12             JUDGE CLIFTON:  Okay.
  

13             THE WITNESS:  In 2015 thus far is a negative
  

14   $1.49, with a maximum of a negative $2.43, and a minimum
  

15   of a negative $.53.
  

16             As the table suggests, the swing in basis
  

17   values throughout any given year are quite signature and
  

18   at times are north of $3 a hundredweight.  Given that
  

19   there's no availability or liquid financial hedging
  

20   instrument that tracks either the absolute California 4b
  

21   pricing or the basis difference to Class III, the
  

22   California producer has no legitimate vehicle to lay off
  

23   his -- this significance portion of his price risk.
  

24   Instead, we typically hedge with Class III futures to
  

25   the extent cheese and whey influences our pay price and
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 1   hope for the best in terms of our forecasts of base risk
  

 2   versus what actually occurs.  The transition from the
  

 3   California milk mark -- milk order to the FMMO will add
  

 4   another tool for California dairy farmers to manage our
  

 5   milk price risks.
  

 6             Moving to a California FMMO will:
  

 7             1.  It will erase the current 4b basis risk
  

 8   attributed to an announced class pricing.
  

 9             2.  It places the California producer on a
  

10   level playing field with the rest of the country in
  

11   terms of available risk management tools.
  

12             3.  It will allow California producer to
  

13   receive substantially the same price as producers
  

14   outside of California operating in the Federal Milk
  

15   Marketing Order.
  

16             4.  It raises California's All Milk Price
  

17   allowing for less margin risk within the M -- Margin
  

18   Protection Program, or MPP.
  

19             "My Journey."
  

20             Given the volatility in the marketplace, I
  

21   realize our family's dairy operation needed to evaluate
  

22   a risk management strategy.  We started slowly in 2009,
  

23   before the basis risk of California's Class 4b versus
  

24   FMMO Class III was considerable.  I enrolled into a
  

25   two-year risk management class and began understanding

1002



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1   the tools available to producers to minimize the
  

 2   volatility in the marketplace.  While I've learned a
  

 3   tremendous amount about -- about the complicated world
  

 4   of risk hedging, I have to say that much of the time
  

 5   I've been frustrated with our ability to offset the
  

 6   basis I described above.  There have been many instances
  

 7   why I've given up an opportunity because my settlement
  

 8   price was above the ceiling I had locked in, however, my
  

 9   cash price was well below my ceiling.  I have also had
  

10   my floor protected but not realized.  For example, this
  

11   past July 2015, I purchased $15.50 puts and sold $20
  

12   calls on half of my Class 3 usage.  This position cost
  

13   our operation $.31 per hundredweight paying $.52 for the
  

14   put and selling off the top for $.21.  The July Class 3
  

15   price settled -- settled price was $16.33, well above my
  

16   put.  However, the Class -- the California 4b settled
  

17   price was $14.98, below my floor price.
  

18             I've currently hired a risk management
  

19   consultant to assist us in our hedging strategies.  This
  

20   consultant works with dairies throughout the USA and has
  

21   repeatedly indicated hedging would be more
  

22   straightforward with reduced basis risk if California
  

23   could adopt the same value as a FMMO for whey in the
  

24   California 4b formula price or have -- or have
  

25   California institute a Federal Milk Marketing Order.
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 1             In addition to the factors I've described in
  

 2   my testimony, and perhaps paramount to the longevity of
  

 3   my family's farm's future dairy operation, I look at our
  

 4   milk production volume from the period of January 2010
  

 5   through June 2015, and I applied the average difference
  

 6   between the Federal Milk Marketing Class III price and
  

 7   the California 4b of $1.80 per hundredweight.  Realizing
  

 8   that the milk used in the 4b represents roughly
  

 9   40 percent of the milk pooled in the California --
  

10   pooled in the California State milk order, the $1.80
  

11   discount of the milk price used to make cheese and whey
  

12   products translates into a California overbase impact of
  

13   $.72 per hundredweight.  To summarize, this $.72 per
  

14   hundredweight discount resulted in a cumulative
  

15   difference of $6.6 million fewer dollars for our milk
  

16   production than what my FMMO counterparts would have
  

17   received for milk used to make the same product within
  

18   the same -- with the same similar production.
  

19             For the reasons I've outlined in my testimony,
  

20   I strongly urge the USDA to accept and implement the
  

21   proposal set -- put forth by Land O'Lakes, Dairy Farmers
  

22   of America, California Dairies to institute a Federal
  

23   Milk Marketing Order in California in its entirety.
  

24             Thank you.
  

25                      DIRECT EXAMINATION
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 1   BY MR. BESHORE:
  

 2        Q.   Mr. Fernandes, since you've prepared this and
  

 3   had the opportunity to spend a few minutes in the
  

 4   hearing here today, is there anything you'd like to --
  

 5   to add or --
  

 6        A.   No, I -- the only thing I don't -- I -- I
  

 7   spoke in some terms that I'm sure not everyone
  

 8   understands as far as hedging, I -- I tried to simplify
  

 9   it, but there's nothing else.  I just don't know if
  

10   there's some questions about some of the terms I used.
  

11             MR. BESHORE:  There -- there may be, and I'll
  

12   leave those to other potential examiners.
  

13             JUDGE CLIFTON:  Who would like to go first in
  

14   asking questions of Mr. Fernandes?
  

15             MR. ENGLISH:  Can you give us one minute,
  

16   Your Honor?
  

17             JUDGE CLIFTON:  Certainly.
  

18             MR. ENGLISH:  Thank you.
  

19             JUDGE CLIFTON:  Why don't we take a
  

20   five-minute stretch break?  Everyone don't go too far,
  

21   we won't be long.  It's now 2:27.
  

22             (Whereupon a break was taken.)
  

23             JUDGE CLIFTON:  All right.  We're back on
  

24   record at 2:33.
  

25   ///
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 1                       CROSS-EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3        Q.   Good afternoon, sir.  My name is Chip English,
  

 4   an attorney for the Dairy Institute of California.
  

 5        A.   Good afternoon.
  

 6        Q.   And I don't have a lot of questions.  I think.
  

 7             In lieu of the contracts that you have tried,
  

 8   has your consultant suggested or have you looked at
  

 9   using cheese, butter, and nonfat dry milk contracts in
  

10   proportion that those are in pool in California?
  

11        A.   Well, we've talked about them.  When -- when I
  

12   first was hired on with them, we were skeptical because
  

13   of they -- they were very low liquidity contracts,
  

14   meaning there wasn't a lot of buyers on the other end,
  

15   so it's hard to make a contract if there's someone not
  

16   on the other end willing to do it.  Since they had --
  

17   the liquidity has picked up in those contracts, but I
  

18   rely on my consultants now, now I've stepped away from
  

19   the game and have hired consultants to do this for me,
  

20   and they are -- strictly been doing Class III, Class IV,
  

21   and we have been doing a little bit of some butter
  

22   contracts, recently.
  

23        Q.   Does that effectively mean that that is sort
  

24   of what you're doing now, I mean, if you're doing
  

25   butter, nonfat dry milk?
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 1        A.   Say that again.
  

 2        Q.   Does that mean you sort of are now doing that
  

 3   not, getting into butter, nonfat dry milk contracts?
  

 4        A.   I'm not doing -- you mentioned cheese and dry
  

 5   milk, but I'm mainly doing Class III, Class IV, and we
  

 6   are doing some butter.
  

 7        Q.   Actually, that's what I thought I asked.  If I
  

 8   skipped it, I apologize.
  

 9             JUDGE CLIFTON:  For those of us who don't
  

10   understand, what is -- what is the equivalent to nonfat
  

11   dry milk, Mr. -- Mr. English, as you're using it?
  

12             MR. ENGLISH:  N-F-D-M.  I'm sorry.
  

13             JUDGE CLIFTON:  So --
  

14             MR. ENGLISH:  Oh, as we're talking about it?
  

15   Class 4a or Class -- Class 4a with the Arabic 4a in
  

16   California, or Class IV, Roman numeral IV in the
  

17   Federal, that's the nonfat dry milk.  But butter also
  

18   falls under Class IV in the Cal -- in the Federal order.
  

19             JUDGE CLIFTON:  All right.  So the reason you
  

20   thought you were asking the same thing as he answered is
  

21   you were equating his answer Class III with cheese; is
  

22   that right?
  

23             MR. ENGLISH:  One way or the other, I think he
  

24   thought I was leaving butter out, but I did not intend
  

25   to leave butter out, so --
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 1             JUDGE CLIFTON:  All right.  Thank you.
  

 2   BY MR. ENGLISH:
  

 3        Q.   Just to be -- let's just clear it all up.
  

 4             What are you doing now?
  

 5        A.   We currently have some Class IV positions,
  

 6   some Class III positions, and we do have some butter
  

 7   contracts, Class -- butter positions.
  

 8        Q.   All right.  Are you a board member of
  

 9   Land O'Lakes?
  

10        A.   No, I'm not.
  

11        Q.   Are you aware of the study I referenced
  

12   earlier by Mark Stephenson and Chuck Nicholson that the
  

13   cooperatives requested with respect to the Federal
  

14   orders?
  

15        A.   I'm aware of the study.
  

16        Q.   Have you seen it?
  

17        A.   I have not.
  

18             MR. ENGLISH:  I have no further questions of
  

19   this witness.
  

20             JUDGE CLIFTON:  Who would next like to ask
  

21   questions of Mr. Fernandes?
  

22                       CROSS-EXAMINATION
  

23   BY MR. VETNE:
  

24        Q.   John Vetne.  Representative for Hilmar Cheese.
  

25             With respect to that Stephenson/Nicholson
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 1   study, have you been told anything about its contents?
  

 2             MR. BESHORE:  Before he has a chance to answer
  

 3   that.  I object to any questions that would -- about the
  

 4   content, that would lead to the content of the
  

 5   proprietary private confidential study that was done for
  

 6   the cooperatives.
  

 7             JUDGE CLIFTON:  Thank you, Mr. Beshore.  And
  

 8   although you're always just one step ahead, I think
  

 9   that's better than waiting too long.
  

10             So you may answer the question you've been
  

11   asked, which is?
  

12   BY MR. VETNE:
  

13        Q.   Have you been told anything about its content?
  

14        A.   Not that -- I don't remember anything about
  

15   it, to be honest with you.
  

16        Q.   So it didn't come up at any producer meetings
  

17   concerning the adoption of a Federal Milk Marketing
  

18   Order, to your memory?
  

19        A.   It may have, but I can't -- I don't even
  

20   remember what it was about.
  

21        Q.   You -- towards the end of your statement, you
  

22   used a period of January 2010 through June of 2015 to
  

23   apply what you characterize as a $.72 discount; is that
  

24   correct?
  

25        A.   That is -- that is correct.
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 1        Q.   My question is why the period starting in
  

 2   January 2010?
  

 3        A.   Well, I -- I used that mainly just to kind of
  

 4   refer back to the chart that I gave the basis
  

 5   differential on page two, so just a reflection of during
  

 6   that time period, I just took that snapshot.
  

 7        Q.   Okay.  Is it your testimony that this state
  

 8   order system was acceptable prior to 2010 and it's been
  

 9   less acceptable since?
  

10        A.   I would say that the volatility has increased
  

11   since 2010.
  

12        Q.   So since 2010, some undesirable aspects of the
  

13   state pricing program have evolved, and one of those
  

14   aspects is volatility; is that your answer?
  

15        A.   That's -- that's correct.  Or volatility or
  

16   basis risk.
  

17        Q.   Okay.  So your testimony was in -- in context
  

18   of the ability of your dairy farm operation to hedge
  

19   under the formulas rather than -- rather than a
  

20   characterization of whether the resulting price was good
  

21   or bad?
  

22        A.   My testimony was based solely on hedging
  

23   difficulties.
  

24        Q.   Hedging difficulties.
  

25             And when you say it translates into a
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 1   California overbase impact of $.72 per hundredweight, at
  

 2   that point you were referring to the regulated overbase
  

 3   price, not a cooperative overbase price?
  

 4        A.   I was referring to a regulated, yes, minimum
  

 5   price.
  

 6        Q.   Okay.  Is there any particular reason you
  

 7   chose to refer to an overbase impact rather than a quota
  

 8   impact?
  

 9        A.   No.
  

10        Q.   Do you --
  

11        A.   I'm not sure what you mean, actually.
  

12        Q.   Well, in California there's overbase milk and
  

13   quota milk.  For quota milk, you receive something more
  

14   than overbase milk, correct?
  

15        A.   Yeah, but I was talking about the minimum
  

16   prices on -- I believe I was talking about the minimum
  

17   prices differences of $1.80.
  

18        Q.   Okay.  And how does use of overbase versus
  

19   quota play into that -- into your analysis here?
  

20        A.   Repeat, please.
  

21        Q.   How does use of overbase in reference -- in --
  

22   in your testimony, how -- how does that play into it
  

23   versus referring -- referring to quota impact, if at
  

24   all?
  

25        A.   I'm not sure.
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 1        Q.   Do you own quota?
  

 2        A.   Yes.
  

 3        Q.   What portion of your milk is covered by quota?
  

 4        A.   A very small portion.
  

 5        Q.   What is your monthly milk production?
  

 6        A.   I'm not sure.  It's approximately on the three
  

 7   farms about -- about 15 million pounds per month.
  

 8        Q.   Thank you.  Are the farms of roughly equal
  

 9   size?
  

10        A.   No.
  

11        Q.   That 15 million pounds represents a range,
  

12   approximate range of what to what, smallest farm to the
  

13   largest farm?
  

14        A.   From one million to eight.
  

15        Q.   Bless you.
  

16             Are you, in addition to California quota and
  

17   overbase, your production is subject to a cooperative
  

18   base plan, correct?
  

19        A.   That's correct.
  

20        Q.   And under that base plan, should you decide to
  

21   expand your milk production, you would expect to pay
  

22   less for a volume produced above whatever base it's
  

23   assigned to, correct?
  

24        A.   I would be taking a risk.
  

25        Q.   And the risk would be at a lower price,
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 1   correct?
  

 2        A.   The risk would be in the event that the plant
  

 3   was at capacity and I was shipping overbase, then I
  

 4   could be shoved into the lower price.
  

 5        Q.   Okay.  It only triggers when the plant is
  

 6   at -- your customer plant is at capacity; is that
  

 7   correct?
  

 8        A.   I believe so.
  

 9        Q.   Is that a particular plant or is that plants
  

10   generically within the California system?
  

11        A.   All three of our farms ship to Land O'Lakes,
  

12   and the base is with Land O'Lakes.
  

13        Q.   And if those plants are at capacity and you
  

14   have produced more milk than the base assigned to you,
  

15   what is the price penalty that you would expect to
  

16   suffer; do you know?
  

17        A.   I do not know.
  

18        Q.   You've never measured that against your
  

19   marginal costs of producing extra milk?
  

20        A.   I've never been faced with that situation.
  

21        Q.   Thank you.
  

22             JUDGE CLIFTON:  Who next will question
  

23   Mr. Fernandes?  No other questions.
  

24             Thank you, Mr. Fernandes.
  

25             THE WITNESS:  Thank you.
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 1             MR. BESHORE:  There is a third dairy farmer
  

 2   here who would like to testify at this time.  He is --
  

 3   does not have a prepared statement, but his name is
  

 4   Xavier Avila, and I'd call him at this time.
  

 5             JUDGE CLIFTON:  Thank you.
  

 6             Please come forward, and you may be seated in
  

 7   the witness chair.
  

 8             THE WITNESS:  Hello.
  

 9             JUDGE CLIFTON:  Hello, and welcome.
  

10             I'll swear you in in a seated position.  Would
  

11   you raise your right hand, please?
  

12             Do you solemnly swear or affirm under penalty
  

13   of perjury that the evidence you will present will be
  

14   the truth?
  

15             THE WITNESS:  I do.
  

16             JUDGE CLIFTON:  Thank you.
  

17             Please state and spell your name.
  

18             THE WITNESS:  My name is Xavier Avila.
  

19   X-A-V-I-E-R.  Avila.  A-V-I-L-A.
  

20             JUDGE CLIFTON:  Thank you.
  

21                      DIRECT EXAMINATION
  

22   BY MR. BESHORE:
  

23        Q.   Mr. Avila, are you a dairy farmer in
  

24   California?
  

25        A.   Yes, I am.
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 1        Q.   And do you have some comments that you would
  

 2   like to present here at this hearing?
  

 3        A.   Yes.
  

 4        Q.   Please -- please proceed.
  

 5                   STATEMENT OF XAVIER AVILA
  

 6        A.   I am a small dairy producer.  I live in
  

 7   Tulare.  I'm in a partnership.  We're trying to survive
  

 8   and -- and build from that.  I've been a dairy producer
  

 9   since 1992.  My parents and my grandparents were in the
  

10   dairy business, so it's basically all I know.
  

11             I am a board member of Land O'Lakes, and I've
  

12   been a member of a trade group in -- in the early
  

13   200's -- or 2000's.  I was a -- a chairman of California
  

14   Dairy Campaign, so I've been observing the events of
  

15   this state for quite a few years now.
  

16             I am in favor, obviously, of the three Co-ops'
  

17   proposal, that's what we call it, Land O'Lakes, CDI, and
  

18   DFA.
  

19             A couple of points about the proposal.  I know
  

20   quota is an issue and -- and the pooling is an issue.
  

21   As far as the -- the -- as far as the stability of the
  

22   market here, it's been very unstable, as you heard
  

23   previous people say, but I'd like to get into that after
  

24   I touch on a few things here.
  

25             We're going to be asking for inclusive
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 1   pooling, and I just wanted to point out a few
  

 2   observations I've made.  You know, I often hear it said
  

 3   that we don't have inclusive pooling anywhere else, and,
  

 4   you know, we probably won't get that.  Well, that might
  

 5   be true, but California is also different than
  

 6   everywhere else.  We have the whole Pacific Ocean on one
  

 7   side, and as you leave the Valley dust on an airplane
  

 8   and head east, what do you see when you look below?
  

 9   Wasteland.  Desert.  We're not like those two huge
  

10   competitive areas, that Upper Midwest and the East Coast
  

11   where you've got most of the nation's population, and
  

12   dairy producers can get out of their contract fairly
  

13   quickly.  In California, it takes a year or longer.
  

14             Milk moves around there fairly -- fairly good,
  

15   so milk could go in a lot, you know, a lot of milk will
  

16   end up from the Upper Midwest to the East Coast or down
  

17   to the South.  That really doesn't happen here in
  

18   California.  As I said, our geographic area puts us
  

19   different, and I think that reason is why we're asking
  

20   for inclusive pooling.  We really don't have a lot of
  

21   options in our competition for the raw milk, it's really
  

22   completely different than other areas.
  

23             So the other thing, too, is the quota.  We
  

24   have our quota system.  It works very good for
  

25   producers.  We even have a proprietary cheese plant in
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 1   this state that people say if it wasn't for them selling
  

 2   their quota, they won't exist.  Most dairy farmers like
  

 3   their quota.  It doesn't, you know, it -- it's a way
  

 4   to -- if they don't want to grow in -- in numbers or are
  

 5   landlocked to -- to help their farm out, so it's -- it's
  

 6   voluntary.  You can sell it.  You can buy it.  To prove
  

 7   its -- its value, it's actually quite expensive.  If it
  

 8   wasn't necessary -- if it wasn't an advantage to
  

 9   dairymen, its price would be down there pretty good.
  

10             So some remarks were made about depooling, you
  

11   know, do we expect California not to allow any
  

12   depooling.  Well, that's kind of what we do now in our
  

13   state.  You really can't depool now, and I think it's
  

14   because of those conditions I said.  So -- but depooling
  

15   works -- could -- could be pretty detrimental to us here
  

16   because we have a different class utilization.  You
  

17   know, we -- we -- we don't have a whole lot of one
  

18   thing, we're kind of balanced.
  

19             So just give you an example, in an area that's
  

20   90 percent Class III, if you depool, there's not a big
  

21   difference there, you know.  Or if you're in an area
  

22   where there's a huge amount of Class I, like the East
  

23   Coast, you're not really gaining anything by depooling,
  

24   so allowing depooling in those areas is really not that
  

25   bad compared to how it would be in California when you
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 1   have a 30 percent butter powder, you know, 40 percent
  

 2   cheese and whey, and you can get these big swings in
  

 3   those two different prices.
  

 4             So depooling here is just a way of gaming the
  

 5   system.  When it's to your benefit, you want in, and
  

 6   when it's not, you don't -- you don't -- you don't want
  

 7   to be in, so you take everything for you, and the result
  

 8   is basically a lower producer pay price.
  

 9             So -- now, the state of our -- our -- the
  

10   state of mind of the California dairymen is, in fact, in
  

11   decline.  It takes a while for things to happen.  You
  

12   know, almonds, you can basically start planting almonds,
  

13   and in a few years be making a lot more money.  I think
  

14   people haven't given up yet.  I -- you know, being --
  

15   talking to a lot of dairymen about this, they're hugely
  

16   in favor of this proposal, and a lot of them are waiting
  

17   to see what happens with this because there's no hope
  

18   less -- left.  This is our last hope is this process.
  

19             We've been through a number of CDFA hearings.
  

20   There was even a lawsuit.  We've tried all these
  

21   different things.  And I was one of -- I was one -- I've
  

22   been in favor of the Federal order before the big
  

23   differences in the Classes III, 4b.  I've been in favor
  

24   of this for probably about 15 years, so you recall, I
  

25   think it was some -- we were offered in the '96 Farm

1018



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1   Bill to keep our quota and join the Federal order in
  

 2   '90 -- back in '96, and I think we received that offer
  

 3   because it was a group of dairymen at that time saw it
  

 4   as beneficial at that point, so this is not something
  

 5   new.  It's popular now, but there was always a group, a
  

 6   segment of dairymen that wanted to do this, join the
  

 7   Federal order.
  

 8             So when you -- when you have conditions that
  

 9   you can make more money with your land doing something
  

10   else, and quite a bit more, I think somebody figured out
  

11   that milk would have to be $40 a hundredweight to
  

12   compete with the almonds.  Well, you really have to love
  

13   cows and love the dairy industry not to make that
  

14   switch.  And you can drive all over the country in the
  

15   Valley here and see all the young -- you can tell almond
  

16   trees by their size, and you can see them going in
  

17   everywhere.
  

18             So we're doing this to save our industry,
  

19   and -- and we appreciate the processers, but we're
  

20   actually saving them, because if enough people exit,
  

21   then what are they going to do without milk?  So --
  

22   and -- and it is going to happen, it's already
  

23   happening.  I agree with Cornell, what he said earlier.
  

24   This will slow it down.  It won't stop it, just for the
  

25   fact there's better things they can do with their equity
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 1   than milk cows.
  

 2             So just one more bit before I stop, and that's
  

 3   just the emotional state of the dairymen, and I think I
  

 4   should talk about it.  We -- we have plenty -- plenty of
  

 5   technical, you know, testimony here, but the emotional
  

 6   state of the dairymen, you know, when you -- when you go
  

 7   to somebody's farm and visit them, and they invite you
  

 8   into the kitchen, and they're sitting around the table,
  

 9   and they don't know how to pay their bills, and the
  

10   bank's breathing down their neck, and, you know, land
  

11   values are high and cow values are high, you know, what
  

12   do you think's going it happen?
  

13             You know, it's a sad story when they make that
  

14   decision to sell out.  You know, I could tell you, you
  

15   know, the children are -- their dreams, hopes and dreams
  

16   are -- some are to continue, but even if it's not,
  

17   they're hugely involved in agriculture.  They take ag
  

18   classes, and, you know, in my high school, we're one of
  

19   only two school -- school -- school-owned dairy farms in
  

20   the United States.  So there's a lot of 4H and FFA
  

21   judging, dairy judging, things like that.  These kids,
  

22   there's -- there's been so many dairy families in just
  

23   the last few years that have gone out of business, that
  

24   these kids -- I mean, the day that the -- the truck
  

25   showed up to haul the cows off, it's -- you know, it's
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 1   like a death in the family.  Speaking of which, you
  

 2   know, I had -- my brother-in-law committed suicide about
  

 3   seven years ago because of financial difficulty.
  

 4             Now, I know what some people are thinking:
  

 5   Was this 4b, 4a thing, you know, part of this?  And I
  

 6   say yes, it's -- it's got a cumulative effect when you
  

 7   look at the difference in the California price versus
  

 8   the Federal order price and you accumulate that.
  

 9             Now, I know in my head, you know, how much
  

10   people owed to the hay company or the feed company or to
  

11   the bank, and when you -- it's -- when you calculate
  

12   what they would have got versus what they owed, what
  

13   they would have got fills in that hole quite a bit, if
  

14   not completely.  And I'm going to stress this, because
  

15   that's how a lot of dairymen think now.  "Xavier, will
  

16   this Federal order fix it?"
  

17             I go, "Look, not one thing ever fixes, you
  

18   still got to manage your dairy, you still got to do a
  

19   good job, you know, but if you're good, for the most
  

20   part this -- this takes a big, big bite out of that."
  

21             So I'll let that conclude my testimony.  Thank
  

22   you for having me.
  

23             JUDGE CLIFTON:  It's extremely powerful
  

24   testimony.
  

25             Who would like to question Mr. Avila?
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 1                       CROSS-EXAMINATION
  

 2   BY MR. RICHMOND:
  

 3        Q.   Bill Richmond.  Bill Richmond, USDA.
  

 4             Thank you very much, Mr. Avila, for your
  

 5   testimony.  We really appreciate it.
  

 6             If you could, we're just trying to determine
  

 7   if your farm is, in fact, a small business.  Can you
  

 8   give us roughly your monthly production?
  

 9        A.   We're a small -- we're small.  We milk 80
  

10   cows.
  

11        Q.   Got it.  Okay.  I appreciate it.
  

12             That's all we have.  Thank you.
  

13             JUDGE CLIFTON:  Are there other questions for
  

14   Mr. Avila?
  

15                       CROSS-EXAMINATION
  

16   BY MS. MCMOODY:
  

17        Q.   Good afternoon.  Andy Acmoody, A-C-M-O-O-D-Y,
  

18   with Western United Dairymen.
  

19             Just one question.  You've mentioned the
  

20   frustration with CDFA.  We're not here to talk about
  

21   their merits, but just for the record, do you -- do you
  

22   know about how many times have you gone to CDFA to
  

23   testify to those issues that you've mentioned today?  I
  

24   know I've seen you a lot, but if you could just tell us
  

25   a little more specifically how much time or how many
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 1   times you've testified for this?
  

 2        A.   Over what -- I mean, over my lifetime?
  

 3        Q.   In recent years --
  

 4        A.   Well --
  

 5        Q.   -- issues we've talked about?
  

 6        A.   -- I mean, I've lost count actually.  I -- you
  

 7   know, I was actually -- read the testimony when we put
  

 8   whey into the formula back in 2004, so probably eight or
  

 9   nine times not counting hearings in Sacramento.
  

10        Q.   Okay.  So a lot of your time?
  

11        A.   Yeah, a lot of my time.
  

12        Q.   Thank you.
  

13        A.   Thank you.
  

14             JUDGE CLIFTON:  When you -- when you say "not
  

15   counting Sacramento," when you do appear in Sacramento,
  

16   to whom do you speak?
  

17             THE WITNESS:  Well, most recently, about 13
  

18   months ago we actually had a bill, SB2730, that
  

19   attempted to resolve this, but us co-ops killed it.  We
  

20   did our -- our best to kill it.  It was basically going
  

21   to depool the manufacturing milk.  Which jeopardizes
  

22   quota, and a lot of people -- a lot of dairymen in
  

23   California, we're big supporters of the pool because you
  

24   can't have quota without a pool.
  

25             And my -- my way of thinking is since milk has
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 1   to be picked up on a daily basis, we're at the mercy of
  

 2   the buyers.
  

 3             By the way, I'd like to make a correction, not
  

 4   from my testimony, but just from the other day when I
  

 5   was here.  There was some press people here, and they
  

 6   did a lot of interviews, and I've read those interviews,
  

 7   and I've seen a lot of talk about how we need to keep
  

 8   the government, it seems like there -- there seems to be
  

 9   kind of a minor public relations or media, you know,
  

10   information saying that the government sets the price,
  

11   which when you read on social media, those comments are
  

12   kind of negative.  So I spend a little bit of time
  

13   saying the government does not set the price, the buyers
  

14   of butter powder and cheese set the price.  The
  

15   government is the referee, the merely calculate those
  

16   prices and convert it into, you know, minimum prices.
  

17             JUDGE CLIFTON:  It's complicated.  I think the
  

18   newspeople were confronted with a very difficult
  

19   situation to report concisely, but I'm very glad you
  

20   pointed that out.
  

21             Who else has questions for Mr. Avila?  There
  

22   are none.
  

23             Mr. Avila, thank you so much.
  

24             THE WITNESS:  Thank you.
  

25             JUDGE CLIFTON:  Mr. Beshore, do you know of
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 1   any other dairy farmers that are would be testifying
  

 2   now?
  

 3             MR. BESHORE:  Marvin Beshore.
  

 4             I do not.  I believe that we would be ready
  

 5   for Mr. Hollon to resume --
  

 6             JUDGE CLIFTON:  All right.
  

 7             MR. BESHORE:  -- the stand.
  

 8             JUDGE CLIFTON:  Let me ask:  Are there any
  

 9   other producers, dairy farmers who would like to testify
  

10   now?  Now, there are more back there than just the few
  

11   we've seen.  No one.
  

12             UNIDENTIFIED VOICE:  Excuse me.
  

13             JUDGE CLIFTON:  Yes.
  

14             UNIDENTIFIED VOICE:  Is this the only time
  

15   that we have?
  

16             JUDGE CLIFTON:  No.  No.  We do not know how
  

17   long this hearing will take, but clearly it will take a
  

18   few more weeks.  And every day we're happy to have dairy
  

19   farmers testify, every day.
  

20             All right.  Then, Mr. Beshore, we'll resume
  

21   the testimony of Mr. Hollon.
  

22             MS. FRISIUS:  Your Honor, we haven't put that
  

23   into the official file.
  

24             JUDGE CLIFTON:  Ah, thank you.  Oh, good job.
  

25             So we have Exhibit 22.  Is there any objection
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 1   to the admission into evidence of Exhibit 22?  There is
  

 2   none.
  

 3             Exhibit 22 is admitted into evidence.
  

 4             (Whereupon Exhibit 22 was admitted
  

 5             into evidence.)
  

 6             MR. BESHORE:  Thank you.
  

 7             JUDGE CLIFTON:  And in case I've made a
  

 8   mistake a long the way, we now have all 22 exhibits
  

 9   admitted.  If I forgot to say it, I'm saying it now.
  

10   Exhibits 1 through 22 are admitted into evidence.
  

11             MR. BESHORE:  Mr. Hollon as resumed the stand,
  

12   and he's in cross-examination, it may continue.
  

13             JUDGE CLIFTON:  Mr. Hollon, again state your
  

14   name, please.
  

15             THE WITNESS:  Elvin.  E-L-V-I-N.  Hollon.
  

16   H-O-L-L-O-N.
  

17                       CROSS-EXAMINATION
  

18   BY MR. ENGLISH:
  

19        Q.   Chip English.
  

20             Good afternoon, Mr. Hollon.
  

21        A.   Good afternoon.
  

22        Q.   So I want to backtrack a little bit.  When we
  

23   were talking earlier, you did not have certain
  

24   information, and since then I've had a chance to look at
  

25   your website, Dairy Farmers of America website, which I
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 1   take is maintained by DFA with every effort to make it
  

 2   accurate, correct?
  

 3        A.   That would be true.
  

 4        Q.   And when I look at that website, it has a
  

 5   number of different -- it basically has the various
  

 6   different regions, and so there's a section for the
  

 7   Western Region.
  

 8        A.   Western Area, correct.
  

 9        Q.   Western Area.  Which covers California,
  

10   Nevada, and Arizona, correct?
  

11        A.   Correct.
  

12        Q.   And it states that you have 304 member farms
  

13   in that region; does that sound right?
  

14        A.   That sounds correct.
  

15        Q.   Approximately how many of those farms are in
  

16   Nevada?  That's -- the farms are in Northern Nevada; is
  

17   that correct?
  

18        A.   There are farms in Northern Nevada.  I would
  

19   say slightly less than 20.
  

20        Q.   That sounds --
  

21        A.   I don't know an exact number.
  

22        Q.   That sounds familiar to me.
  

23             Are there farms in Southern Nevada that are
  

24   DFA members?
  

25        A.   No.
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 1        Q.   Are there farms in Arizona that are DFA
  

 2   members?
  

 3        A.   There are.
  

 4        Q.   Do they ship into California?
  

 5        A.   They do not.
  

 6        Q.   Further on the website -- and actually I found
  

 7   two different websites with two different numbers, so
  

 8   there's a reference to total number of pounds and then
  

 9   there's a reference to million pounds annually per
  

10   producer on average, which I believe was information you
  

11   weren't willing to provide to me earlier, correct?
  

12        A.   I think we stopped at the farm number, the
  

13   average per farm, I didn't have that information.
  

14        Q.   So I saw two different numbers.  One was
  

15   23.8 million pounds annual average, and the other was
  

16   25 million pounds annual average, fairly close.  Do
  

17   those sound familiar?
  

18             JUDGE CLIFTON:  What -- you saw them in what
  

19   context?
  

20             MR. ENGLISH:  Two different -- two different
  

21   websites.
  

22             JUDGE CLIFTON:  In what context?
  

23             MR. ENGLISH:  Two different sections.
  

24             JUDGE CLIFTON:  What -- what did they purport
  

25   to show?
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 1             MR. ENGLISH:  They purported to show for the
  

 2   number of farms that DFA had in the Western region, that
  

 3   the annual average was 25 million pounds annually, and
  

 4   the other was 23.8 million pounds annually.  And it may
  

 5   be that I'm looking at sites that have a different date
  

 6   attached to them, but those are -- those are the numbers
  

 7   I was able to find.  What I was going to ask him,
  

 8   because of course what I have to say isn't evidence,
  

 9   whether that sounds right.
  

10             THE WITNESS:  I didn't do those and provide
  

11   those for the website, but they sounded -- they sound
  

12   reasonable to me.
  

13   BY MR. ENGLISH:
  

14        Q.   And do you have any reason to believe that
  

15   those averages, given the fact that you have to include
  

16   the farms up in Northern Nevada and Arizona, are not
  

17   representative of California?
  

18        A.   No, I have no reason to think they're not
  

19   representative of California.
  

20        Q.   Thank you.
  

21             Now, we also discussed some of the operations
  

22   that DFA owns, and I forgot to ask about one, and there
  

23   was some questions about some of the other ones.
  

24             So you referenced a joint venture with
  

25   Stremicks, correct?
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 1        A.   Yes.
  

 2        Q.   Stremicks has two plants?
  

 3        A.   To my knowledge, they do.
  

 4        Q.   Okay.  And you also referenced a plant in
  

 5   Ventura County, correct?  Did you say it had ESL
  

 6   operations?
  

 7        A.   Yes.
  

 8        Q.   So --
  

 9        A.   I don't know if that's the county or the city.
  

10        Q.   I understand that.
  

11             Well, we -- we've looked -- we've looked at
  

12   the CDFA plant list, and we're unable to find a DFA
  

13   facility in the city or the county of Ventura, and,
  

14   again, your website suggests, I think you use the phrase
  

15   that is a "contract plant" that makes coffee beverages.
  

16   Does that sound right?
  

17        A.   Yes.
  

18        Q.   Okay.  Now, since it's not listed on the CDFA
  

19   website, does that mean that the dairy products it
  

20   receives are not fluid milk?
  

21        A.   That would be correct.
  

22        Q.   Okay.  So that is not a Class I operation?
  

23        A.   It receives cream, condensed, and packages
  

24   that makes things like double shots for frappuccinos.
  

25        Q.   The question I asked is that's not a plant --
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 1   it's not making any Class I products, correct?
  

 2        A.   I think that's correct.
  

 3        Q.   Now, the facility I forgot to ask about, DFA
  

 4   has built a plant in Fallon, Nevada, correct?
  

 5        A.   That's correct.
  

 6        Q.   And when did that plant open?
  

 7        A.   It's been inside the last two years, I don't
  

 8   know the exact date.
  

 9        Q.   And what products are manufactured at that
  

10   plant?
  

11        A.   Milk powders.
  

12        Q.   Any cream processed into butter or strictly
  

13   powder?
  

14        A.   Strictly powders.
  

15        Q.   So now moving back to where we were when we
  

16   left off.  We were talking about plant capacity.  Do you
  

17   agree that as recently as January of 2014, the average
  

18   daily California milk production exceeded the daily
  

19   maximum effective plant capacity?
  

20        A.   I do not have any data on that.
  

21        Q.   You have stated in your statement, or maybe in
  

22   answer to some questions from Mr. Beshore, that there
  

23   are customers of yours who have commented or otherwise
  

24   complained that there is -- there are products,
  

25   manufactured products coming out of California against
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 1   which they can't compete on price; is that correct?
  

 2        A.   I missed the last part of your sentence, your
  

 3   voice faded off there, which is somewhat atypical.
  

 4        Q.   I agree.  That due to regulated price
  

 5   differences in manufactured products, that there are
  

 6   customers of yours who have commented or complained that
  

 7   those differences put them at a disadvantage; is that a
  

 8   fair characterization of what you said to Mr. Beshore?
  

 9        A.   Yes.
  

10        Q.   Can you name those entities?
  

11        A.   I can, but those are private.
  

12        Q.   Are any of them going to appear for this
  

13   record to testify that -- about their competitive
  

14   issues, that you know of?
  

15        A.   I do not know.
  

16        Q.   Can you provide specific examples for this
  

17   record where price disparities between regulated prices
  

18   between California and regulated areas outside of
  

19   California have caused disorderly marketing?
  

20        A.   I think I have the examples I gave when I was
  

21   talking to Mr. Beshore, that we have -- I mentioned
  

22   several Class III customers who have raised specific
  

23   issues.  I mentioned one situation with a plant that we
  

24   own in Texas that makes Hispanic cheeses that struggles
  

25   because of regulated minimum prices even in its own home
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 1   market.  And I mentioned specifically a plant that we
  

 2   own and operate out of Winthrop, Minnesota, making
  

 3   sweetened condensed products that has recognized and
  

 4   brought to my attention competitive situations with milk
  

 5   due to the regulatory minimum price difference.
  

 6        Q.   Are those Hispanic cheeses able to move any
  

 7   farther than Texas?
  

 8        A.   They are.
  

 9        Q.   Okay.  To your knowledge, your testimony is
  

10   that Hispanic cheeses coming out of California are able
  

11   to move east of Texas?
  

12        A.   Is that --
  

13        Q.   Hispanic cheeses coming out of Cali --
  

14        A.   Back -- back up one question.  I thought you
  

15   were asking about did the Hispanic cheeses that we
  

16   produced move out of Texas.  Was that your question?
  

17        Q.   No, it wasn't, but I'll make it my question.
  

18   So let's -- let's -- do your Hispanic cheeses from your
  

19   plant produced in Texas move east out of Texas?
  

20        A.   They can.
  

21        Q.   And they do?
  

22        A.   To my knowledge, they do.
  

23        Q.   And do you know whether Hispanic cheeses
  

24   produced in California are able to move farther east
  

25   than Texas?
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 1        A.   I do not know.
  

 2        Q.   When have you asserted for this proceeding in
  

 3   any USDA Federal order hearing that regulated price
  

 4   disparities on the Class II, Class III, and Class IV
  

 5   regulated handlers constitutes disorderly marketing?
  

 6        A.   I don't recall.
  

 7        Q.   Other than your statement with respect to
  

 8   Class I, Class II, Class III, and Class IV price levels,
  

 9   are there any other disorderly marketing conditions in
  

10   California?
  

11        A.   Well, I think we laid out in our statement the
  

12   producer price comparison and the class price
  

13   comparison.
  

14        Q.   Now, the producer price comparison, of course,
  

15   is a function of a number of things, including
  

16   utilization, correct?
  

17        A.   Yes.
  

18        Q.   So, for instance, the producer prices received
  

19   by farmers in Florida are higher than the producer
  

20   prices received by producers in the Upper Midwest for
  

21   regulated prices, correct?
  

22        A.   I think I mentioned that already today.
  

23        Q.   And you do not deem that to be disorderly, do
  

24   you?
  

25        A.   That would be an unreasonable comparison to
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 1   say a Florida -- Florida mailbox price versus a
  

 2   Wisconsin mailbox price or a Florida mailbox price
  

 3   versus a California mailbox price.
  

 4        Q.   I was not asking on your commentary if it was
  

 5   reasonable or not, sir, nor was I talking about the
  

 6   mailbox price.  My question was Florida producers
  

 7   receive a higher regulated minimum price than the
  

 8   regulated minimum prices that are received by Wisconsin
  

 9   producers, correct?
  

10        A.   Yes.
  

11        Q.   And you do not consider that to be a
  

12   disorderly marketing condition, do you?
  

13        A.   I do not consider those to be similar
  

14   situations, and so that's part of the basis of the
  

15   answer.
  

16        Q.   Yes or no, sir, you do not consider that to be
  

17   a disorderly marketing --
  

18        A.   You have my answer.
  

19             JUDGE CLIFTON:  No.  I'm waiting for your yes.
  

20   I mean, you can explain your yes.  So he's asking
  

21   whether you consider that to constitute disorderly
  

22   marketing.  I think your answer is "no, I don't consider
  

23   that to be disorderly marketing," and then explain it.
  

24   Is that fair?
  

25             THE WITNESS:  All right.  That would be fair.

1035



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1             JUDGE CLIFTON:  Okay.
  

 2             So ask it again, if you will, Mr. English.
  

 3   BY MR. ENGLISH:
  

 4        Q.   You do not consider the fact that farmers on
  

 5   the Florida order receive a higher minimum regulated
  

 6   price than their counterparts in Order 30 to be a
  

 7   disorderly marketing?  Yes or no, and then you may
  

 8   explain.
  

 9        A.   No.
  

10        Q.   Okay.
  

11        A.   Because I don't think those are similar
  

12   situated conditions for which that comparison would be
  

13   valid.
  

14        Q.   Okay.  I don't consider -- okay, first, is it
  

15   true that dairy farmers on the Florida order receive a
  

16   higher regulated minimum price in most events than their
  

17   counterparts in the Southeast order?
  

18        A.   Yes.
  

19        Q.   And you don't consider that to be disorderly
  

20   marketing, do you, sir?
  

21        A.   The same answer would be no, because they
  

22   aren't similarly situated -- situations similarly
  

23   situated.
  

24        Q.   But it's your assertion that California dairy
  

25   farmers and Upper Midwest dairy farmers are similarly
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 1   situated?
  

 2        A.   Yes, they are more similarly situated than the
  

 3   two examples you gave me before.
  

 4        Q.   I didn't provide adjectives, sir.  I said in
  

 5   absolute terms is it your testimony that dairy farmers
  

 6   in California are similarly situated -- no more, no
  

 7   less -- similarly situated?
  

 8             JUDGE CLIFTON:  His answer stands.  It
  

 9   properly answered your question, Mr. English.
  

10             MR. ENGLISH:  Thank you, Your Honor.
  

11   BY MR. ENGLISH:
  

12        Q.   So we've talked about processors or producers
  

13   under Minnesota versus California.  What about products
  

14   produced by entities, manufacturing entities at -- at
  

15   minimum regulated prices competing against products made
  

16   by processors where the milk is not regulated?  Is that
  

17   a disorderly marketing condition?
  

18        A.   I think that we would need a good deal more
  

19   detail to drill through that.
  

20        Q.   Okay.  Let's provide a good more detail then.
  

21   When a plant in Idaho that is not subject to minimum
  

22   regulation produces cheese and competes against the
  

23   Upper Midwest for sales of cheese against an entity
  

24   subject to minimum pricing, is that disorderly
  

25   marketing?
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 1        A.   That may be, yes.
  

 2        Q.   Under what conditions would it be?
  

 3        A.   I think that you would have to examine some
  

 4   more of the similarly situated, you know, conditions to
  

 5   see, and some of those we'll be able to deal in, of
  

 6   course, some we won't because we won't know them all.
  

 7        Q.   What if because of market conditions, supply
  

 8   and demand, in Idaho, the Idaho manufacturer of cheese
  

 9   is able to obtain its milk at a discounted price
  

10   otherwise from the Class III price and its competitor in
  

11   the Upper Midwest paid the Class III price; is that
  

12   disorderly marketing?
  

13        A.   I think of the definitions we've established,
  

14   yes.
  

15        Q.   Now, what about a circumstance where an entity
  

16   is able to depool its milk and still manufacture cheese,
  

17   say in the same region, and as a result of depooling as
  

18   compared to an entity that doesn't depool, it has a
  

19   different cost for its milk for a particular month
  

20   because of the price relationships and Class III is
  

21   effectively paying into the pool, does that create
  

22   disorderly marketing?
  

23        A.   That was a fairly long question.  Do you want
  

24   to try again?
  

25        Q.   If two plants, both in Wisconsin, both
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 1   manufacturing cheese, one because of price
  

 2   relationships, it would otherwise require to pay into
  

 3   the pool chooses not to pool its milk, and it competes
  

 4   against a cheese facility down the street that because
  

 5   it can't depool for one reason or another or doesn't
  

 6   choose to depool, does that create disorderly marketing
  

 7   when those two compete against each other?
  

 8        A.   I would say in the situation you outlined, no.
  

 9        Q.   And why not?
  

10        A.   Because you'd have to consider the remaining
  

11   situations that what -- while it may not have paid the
  

12   pool regulated price that you can see, if you look at
  

13   the mailbox price or the competitive situation for milk
  

14   in that scenario and those prices were identical or
  

15   almost close, I think you would say that it paid the
  

16   same price.
  

17        Q.   But in my example, I said the plant that's
  

18   pooled is going to have to pay the pool on its Class
  

19   III, so now it's actually not only -- forget -- it's not
  

20   just the mailbox price, but it has an additional
  

21   obligation, doesn't it, sir, to pay the pool that's
  

22   shared among all producers?
  

23        A.   It would.  But you would also have to consider
  

24   how did it -- how did it attract and maintain its milk
  

25   supply and what did both plants pay for that, and those
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 1   would have to come out of whatever plant returns that
  

 2   they had.  So I would say that those two plants would be
  

 3   in similar situated positions and pay similar prices.
  

 4        Q.   Okay.  But didn't the plant that depooled --
  

 5   wasn't -- isn't the plant that depooled able to return
  

 6   to its producers whatever that competitive price turns
  

 7   out to be minus what that plant that pooled has to pay
  

 8   into the pool for that month?
  

 9        A.   Yes.
  

10        Q.   And that difference as a price disparity, can
  

11   that be a disorderly marketing condition?
  

12        A.   Again, I would go back to the answer I gave
  

13   you.  You have to look at what did they pay as a
  

14   competitive price and where did -- how -- where did
  

15   those returns come from.  In your example, one -- one
  

16   set of returns came from their P and L, as an example,
  

17   and the other one came from what they paid or didn't pay
  

18   into the pool, and at the end of the day, they both had
  

19   to pay a very similar price to maintain the milk supply.
  

20        Q.   So we've spent a lot of time talking about
  

21   Class III, but your testimony also focuses to some
  

22   extent on Class II.  It's true, of course, under Federal
  

23   orders as currently constructed that a standalone Class
  

24   II plant can choose to be a pool plant or a nonpool
  

25   plant, correct?
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 1        A.   Correct.
  

 2        Q.   And isn't it a fact that during some of the
  

 3   time period for which you did your analysis in 2013 to
  

 4   2014, because of the relative Class II price, a number
  

 5   of standalone Class II operations choose not to pool?
  

 6        A.   I don't know about if the number chose to or
  

 7   not to, but I would agree with you that the price
  

 8   comparisons would have indicated they may or may not
  

 9   have.
  

10        Q.   And you didn't take that into consideration in
  

11   doing your chart because you were comparing the
  

12   regulated prices of plants and you didn't consider in
  

13   Exhibit 20 for plants that were nonpooled plants,
  

14   correct?
  

15        A.   Rephrase that, please.
  

16        Q.   When you did your comparison in Exhibit 20
  

17   that was summarized in Exhibit 19 discussing condensed
  

18   and the various price levels, you were looking at
  

19   regulated minimums, correct?
  

20        A.   Correct.
  

21        Q.   So if a standalone Class II plant was not
  

22   pooled during some of those time periods you did that
  

23   analysis, you didn't take that into consideration, did
  

24   you?
  

25        A.   I did not.
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 1             MR. ENGLISH:  I've handed Mr. Beshore a
  

 2   document I'm going to have marked, but I think -- I
  

 3   think I now need three for Meredith, correct?  And one
  

 4   each, so I need six.  I'm trying to change the numbers
  

 5   here.
  

 6             I've handed the witness a document from USDA
  

 7   that's labeled FMMO Supply Plant Information for 2015.
  

 8   I'd like to have it marked.
  

 9             JUDGE CLIFTON:  Will this be Exhibit 23?
  

10             MR. ENGLISH:  I believe so, Your Honor.
  

11             MS. FRISIUS:  Yes.
  

12             JUDGE CLIFTON:  All right.  Exhibit 23.
  

13             (Whereupon Exhibit 23 was marked for
  

14             identification.)
  

15             JUDGE CLIFTON:  And are there additional
  

16   copies for those in the room?
  

17             MR. BESHORE:  I'm sorry, yes, Your Honor.
  

18             JUDGE CLIFTON:  Do you need any more made
  

19   before we go on?  We can take --
  

20             MR. ENGLISH:  I think -- I think we've made
  

21   enough, I mean, I'm not sure I have everybody, if every
  

22   single person wants in the room.  I think we were trying
  

23   to make 25 to 30 or 30 and not --
  

24             THE WITNESS:  I think this is already an
  

25   exhibit.
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 1             MR. ENGLISH:  Is it?  I'm sorry, if it is, I
  

 2   apologize.
  

 3             MS. FRISIUS:  That's what we were just
  

 4   discussing.  We believe it's the same as the table in 9.
  

 5             MR. ENGLISH:  I apologize.
  

 6             MR. CARMAN:  Table 5 of Number 9.
  

 7             JUDGE CLIFTON:  But this is a handy little
  

 8   tool right now that you're handing out, so if anybody
  

 9   else needs to get it, we need to go to Exhibit 5?
  

10             MR. CARMAN:  9.
  

11             JUDGE CLIFTON:  Exhibit 9.
  

12             MR. CARMAN:  Table 5.
  

13             JUDGE CLIFTON:  Oh, I see.  Somebody give me a
  

14   report on whether there are more Exhibit 9 stacks on the
  

15   table to my left, your right.
  

16             MS. FRISIUS:  There are.
  

17             MS. MAY:  There were a few.
  

18             MR. ENGLISH:  I apologize, Your Honor.  I
  

19   think part of what happened is that Table 5 is on the
  

20   back of Table 4, and -- and I didn't -- wasn't aware --
  

21   we'll just say okay, oops.  I didn't know that we went
  

22   from one thing to another, so --
  

23             JUDGE CLIFTON:  Before we go on, let me see a
  

24   show of hands of those of you who would like a copy
  

25   right now of this Exhibit 23 so you can be looking at it
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 1   during this testimony.  Raise your hand if you'd like a
  

 2   copy and don't have it.
  

 3             MR. ENGLISH:  Well, I don't want to clutter
  

 4   the record, so I guess it's a question of whether I even
  

 5   want to offer -- I mean, we already have this same
  

 6   information in the record, while I don't mind people,
  

 7   you know, obviously, having extra copies, I'm not here
  

 8   to add, you know, duplicative exhibits, and I would be
  

 9   happy to withdraw it now that I realize that it is Table
  

10   5 of Exhibit 9.  And I just didn't know it was there,
  

11   and I apologize.
  

12             JUDGE CLIFTON:  All right.  Then this document
  

13   is withdrawn as an exhibit, but it's still a useful tool
  

14   for our use today, particularly if you don't happen to
  

15   have a copy of Exhibit 9.
  

16             (Whereupon Exhibit 23 was
  

17             withdrawn.)
  

18             MR. ENGLISH:  And I would note that Exhibit 9
  

19   is actually a more wholesome document in that it has
  

20   some additional columns, like the county and things like
  

21   that, so it -- it has what I want, but it has additional
  

22   information, so, I mean, Table 5 is actually a more
  

23   complete version.
  

24             JUDGE CLIFTON:  Okay.  So -- Ms. Frisius.
  

25             MS. FRISIUS:  I have two copies.
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 1             JUDGE CLIFTON:  And, Ms. Frisius, would you
  

 2   check with Mr. Vetne and see if he would still like one?
  

 3             MR. VETNE:  I'm fine.
  

 4             JUDGE CLIFTON:  You're good?  Okay.  We have
  

 5   one still available, someone can look on during his
  

 6   testimony.  Oh, come on, somebody take it.  There we go.
  

 7   Thank you.  All right.  Good.
  

 8             So those of you who have Exhibit 9, if you'll
  

 9   turn to Table 5.
  

10             MR. ENGLISH:  Which is page eight of ten,
  

11   which is why I apologize.
  

12             JUDGE CLIFTON:  Now, do you want Mr. Hollon to
  

13   be looking at --
  

14             MR. ENGLISH:  I was trying to offer him that,
  

15   but I figured his lawyer could -- I -- it's essentially
  

16   the same, and I'm not going to ask questions about the
  

17   county, which I think is the most relevant information
  

18   that is on Table 5 that is not on what has been
  

19   withdrawn, but he's welcome if he, you know, wants to
  

20   have the bigger document.  It may be easier to read the
  

21   bigger document if he wants to try that.
  

22             MR. BESHORE:  He can have mine.
  

23             THE WITNESS:  Okay.  Oh, that's --
  

24             MR. ENGLISH:  Starts at four.
  

25             THE WITNESS:  So I've gone to that.
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 1             JUDGE CLIFTON:  Okay.  I think that's good
  

 2   because you mentioned, Mr. English, there's something in
  

 3   addition on it which may be of significance to
  

 4   Mr. Hollon, so --
  

 5             MR. ENGLISH:  It may very well be.  I won't
  

 6   try to speak for him.  Actually I have -- I now see the
  

 7   county is also on 23, it's just in a different place,
  

 8   but it's bigger.  I think the real benefit to Exhibit 9,
  

 9   Table 5, is that, at least to my eyesight, it's more
  

10   easy to read.
  

11             JUDGE CLIFTON:  Very good.  All right.  We're
  

12   all ready to go now, so Mr. English --
  

13             MR. ENGLISH:  All right.
  

14             JUDGE CLIFTON:  -- you may resume with your
  

15   questions about Exhibit 9, Table 5.
  

16   BY MR. ENGLISH:
  

17        Q.   So this is a list of Federal Milk Order Supply
  

18   Plants from January to June of 2015; is that correct,
  

19   Mr. Hollon?
  

20        A.   That is the way it's labeled.
  

21        Q.   Okay.  And there's a column at the end,
  

22   "Pooling Order of Milk and -- of Plant and Month
  

23   Pooled," and is it your understanding that if a plant is
  

24   pooled for a particular month, that the order number
  

25   appears there?
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 1        A.   Yes.
  

 2        Q.   And if it is not pooled on any Federal order,
  

 3   then for that particular month and that particular
  

 4   plant, if there's a blank that appears; is that correct?
  

 5        A.   Yes.
  

 6        Q.   So, for instance, Dairy Farmers of America in
  

 7   Cass City, Tuscola, Michigan, operates a plant, a supply
  

 8   plant; is that correct?
  

 9        A.   We operate a plant there that for one of these
  

10   months was a regulated supply plant.
  

11        Q.   For one month, yes.  What -- what kind of
  

12   plant is that?  What does it process?
  

13        A.   Makes condensed milk products.
  

14        Q.   Does it operate year round?
  

15        A.   Hasn't been in operation for a year yet, but
  

16   it's intended to operate year round.  It's a new plant.
  

17        Q.   It's a new plant.  And so when did -- when did
  

18   it first go into operation?
  

19        A.   I don't remember the exact month.
  

20        Q.   Was it before January of this year?  I mean,
  

21   it seems like it was clearly February because at least
  

22   in February it was regulated on an order, correct?
  

23        A.   I don't -- I don't remember.
  

24        Q.   Well, would you agree that if it was pooled on
  

25   Order 33 for the month of February, that it must have
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 1   been operational in the month of February?
  

 2        A.   Yes.
  

 3        Q.   Has it closed since it opened?
  

 4        A.   It has not.
  

 5        Q.   Okay.  So for the month of March, April --
  

 6   well, the month of March 2015, it -- it's blank, and
  

 7   therefore it is a nonpool plant, correct?
  

 8        A.   Correct.
  

 9        Q.   And that is also true for the months of April,
  

10   May, and June, correct?
  

11        A.   Correct.
  

12        Q.   Okay.  So the condensed skim manufactured at
  

13   that facility is not subject to any regulated minimum
  

14   price, correct?
  

15        A.   Correct.
  

16        Q.   So Dairy Farmers of America also operates a
  

17   plant in Winnsboro in Wood County, Texas, correct?
  

18        A.   Correct.
  

19        Q.   Is that a butter powder operation?
  

20        A.   It is.
  

21        Q.   And for the month of January of 2015 when it
  

22   doesn't show as a pool plant, was it in operation?
  

23        A.   It was.
  

24        Q.   And it processed -- it processed and made
  

25   nonfat milk and butter for that month?
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 1        A.   Yes.
  

 2        Q.   But it was not a -- it was a nonpool plant,
  

 3   correct?
  

 4        A.   Correct.
  

 5        Q.   Does Dairy Farmers of America have any kind of
  

 6   ownership interest in GSA doing business as Southwest
  

 7   Cheese?
  

 8        A.   Yes.
  

 9        Q.   And that is located in Clovis, New Mexico?
  

10        A.   Yes.
  

11        Q.   And by its name, does that plant make cheese?
  

12        A.   It does.
  

13        Q.   What kind of cheese?
  

14        A.   American style cheeses.
  

15        Q.   American style cheese, including cheddar?
  

16        A.   Include -- including cheddar.
  

17        Q.   And so for the month of January and February,
  

18   it appears as a pool plant, correct?
  

19        A.   Correct.
  

20        Q.   But for the months of March, April, May, and
  

21   June of this year, it chose nonpool plant status,
  

22   correct?
  

23        A.   Correct.
  

24        Q.   Thank you.
  

25             I guess I will ask the Government if I have
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 1   for Order 1 a nonpool plant handler listing for
  

 2   August 2015, is that also something you provided us?  I
  

 3   don't believe so.
  

 4             And, Your Honor, I'm next going to hand you
  

 5   and the witness and the court reporter, I've already
  

 6   started passing those around, United States Department
  

 7   of Agriculture, Agricultural Marketing Service, Dairy
  

 8   Programs, Nonpool Handler Listing, August 2015, Federal
  

 9   Order 1, which I got off the February 1 website
  

10   yesterday.
  

11             JUDGE CLIFTON:  Thank you.  We'll use the
  

12   Exhibit Number 23 for this document.  This will be
  

13   Exhibit 23.
  

14             (Whereupon Exhibit 23 was marked for
  

15             identification.)
  

16   BY MR. ENGLISH:
  

17        Q.   Mr. Hollon, you've worked with Order 1,
  

18   haven't you?
  

19             JUDGE CLIFTON:  Wait, wait just a minute.
  

20   We're still distributing.
  

21             MR. ENGLISH:  I'm sorry.
  

22             JUDGE CLIFTON:  And I want to make sure
  

23   everybody has a chance to look at it --
  

24             MR. ENGLISH:  Very good.
  

25             JUDGE CLIFTON:  -- just a little bit before
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 1   Mr. Hollon starts to talk about it.
  

 2             Is there anyone who did not get a copy of this
  

 3   Exhibit 23, this Nonpool Plant Handler Listing for
  

 4   August of 2015?
  

 5             Mr. English, you may proceed when ready.
  

 6             MR. ENGLISH:  Thank you.
  

 7   BY MR. ENGLISH:
  

 8        Q.   So this is a listing from the Market
  

 9   Administrator for August of 2015 of nonpool plants, and
  

10   so like we discussed before, these are -- this -- these
  

11   plants are not obligated to pay on milk they receive a
  

12   minimum regulated price, correct?
  

13        A.   Correct.
  

14        Q.   So just going down the list and maybe a few
  

15   that jump out.  There's -- there's two Ben and Jerry's
  

16   in Saint Albans, Vermont, and Waterbury, Vermont.  Those
  

17   would be making ice cream?
  

18        A.   Primarily.
  

19        Q.   Cayuga Milk Ingredients, LLC, are they a
  

20   fairly new dairy powder operation, making dairy powder?
  

21        A.   They are a new operation.  I don't know what's
  

22   made there.
  

23        Q.   Okay.  Do you know if they were operating in
  

24   August of 2015?
  

25        A.   I don't.  I would correct that.  In August
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 1   2015, I do think they were operating.
  

 2        Q.   So Dairy Farmers of America has a plant in
  

 3   Mechanicsburg, Pennsylvania.
  

 4        A.   You have to ask before I can answer something.
  

 5        Q.   Well, I'm -- it was -- what does that plant
  

 6   manufacture when it's manufacturing?
  

 7        A.   Milk powders.
  

 8        Q.   Does it operate sort of as a true supply, a
  

 9   true balancing operation, and not operate at times of
  

10   the year when milk is short?
  

11        A.   No.
  

12        Q.   So it operates year round?
  

13        A.   Yes.
  

14        Q.   Okay.  So for the month of August 2015, it was
  

15   making milk powders and it was a nonpool plant, correct?
  

16        A.   Correct.
  

17        Q.   Dreyers Grand Ice Cream in Laurel, Maryland,
  

18   ice cream operation?
  

19        A.   Other than what the name would indicate, I
  

20   don't know.
  

21        Q.   Okay.  Friendly Ice Cream in Massachusetts, do
  

22   you know what they make?
  

23        A.   I do not, other than the name.
  

24        Q.   My Maine residency, Giffords Ice Cream, do you
  

25   know what Giffords Ice Cream makes in Maine?
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 1        A.   Say that again.
  

 2        Q.   Giffords Ice Cream in Skowhegan, Maine.
  

 3   Spelled S-K-O-W-H-E-G-A-N, Skowhegan.
  

 4        A.   I -- I don't see a plant called Difference Ice
  

 5   Cream.
  

 6        Q.   Giffords, Giffords, G-I-F-F-O-R-D-S.
  

 7        A.   Again, other than the name, I do not know.
  

 8        Q.   Hershey Chocolate Company in Hershey,
  

 9   Pennsylvania, do you know what they make?
  

10        A.   Among other things, chocolate.
  

11        Q.   Which is, after lots of years and disputes,
  

12   it's a Class II product, correct?  Chocolate?
  

13        A.   I don't know that --
  

14        Q.   If they make it -- if they make it with -- if
  

15   they make it with fresh milk, it's Class II, correct?
  

16   If they make the chocolate with fresh milk, it's Class
  

17   II, correct?
  

18        A.   I'm sorry, I don't remember the details.  I
  

19   remember you're right, there was lots of activities over
  

20   it, but I'm not up to speed on the end result.
  

21        Q.   I'll skip ahead, I don't want to do every one
  

22   of these.  Stonyfield Farm in Londonderry, New
  

23   Hampshire, do you know what they make?
  

24        A.   To my knowledge, they're a yogurt
  

25   manufacturer.
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 1        Q.   And that's a Class II product, right?
  

 2        A.   Yes.
  

 3        Q.   And being a nonpool plant means they're not
  

 4   subject to minimum price regulations in the Federal
  

 5   order, correct?
  

 6        A.   Correct.
  

 7             MR. ENGLISH:  Your Honor, I'm not sure I need
  

 8   to admit it, but I mean, it's an official document I got
  

 9   off the website, and so I move admission for Exhibit 23.
  

10             JUDGE CLIFTON:  Does anyone want to ask any
  

11   questions before you determine whether you have any
  

12   objection?
  

13             MR. BESHORE:  Just to the admission of the
  

14   document?
  

15             JUDGE CLIFTON:  Yes.
  

16             MR. BESHORE:  No.
  

17             JUDGE CLIFTON:  All right.  Does anyone object
  

18   to the admission into evidence of Exhibit 23?  No one.
  

19             Exhibit 23 is admitted into evidence.
  

20             (Whereupon Exhibit 23 was admitted
  

21             into evidence.)
  

22   BY MR. ENGLISH:
  

23        Q.   Now, I am not asking to see it, but are you
  

24   aware of a study requested by the Cooperatives of Mark
  

25   Stephenson and Chuck Nicholson with respect to Federal
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 1   orders in California?
  

 2        A.   I'm just waiting to see if there's any
  

 3   objection.
  

 4             MR. BESHORE:  I'm going to object to any
  

 5   further questioning about the document.  We'll stipulate
  

 6   there is such a document, we've done that, said that for
  

 7   the record.  And I will also state that it will not be
  

 8   produced for this proceeding.
  

 9             JUDGE CLIFTON:  You know, I'm getting the deja
  

10   vu all over again feeling here.  Didn't we already do
  

11   this with Mr. Hollon once?
  

12             MR. BESHORE:  I think we did, and I would just
  

13   like to not do it again with any witness, and therefore
  

14   I object to the line of questioning.
  

15             JUDGE CLIFTON:  Okay.  So Mr. Vetne is shaking
  

16   his head no, so maybe we didn't do it with Mr. Hollon.
  

17   Maybe we began --
  

18             MR. ENGLISH:  We've done it with other
  

19   witnesses.  No, I -- I had not gotten to the point where
  

20   I'm going to ask this witness before.
  

21             JUDGE CLIFTON:  Okay.
  

22             MR. ENGLISH:  And in fact, there might be some
  

23   debate as to whether this was, now I'll ask the
  

24   question.  Your Honor, I'm asking foundation questions.
  

25             JUDGE CLIFTON:  Yes.  I think you should.
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 1   It's -- it's very clear at what point you should stop
  

 2   asking questions, but you can ask those initial ones.
  

 3   BY MR. ENGLISH:
  

 4        Q.   So do you remember the question?
  

 5        A.   I'm aware there was a study done.
  

 6        Q.   Okay.  And have you seen it?
  

 7        A.   I have seen it.
  

 8        Q.   Okay.  Thank you.
  

 9             Is the pressure on California dairy farmers
  

10   caused more by milk pricing regulations or problems with
  

11   feed costs, land costs, environmental regulations, and
  

12   other costs imposed by California?
  

13        A.   That's quite an option there.  I think we --
  

14             JUDGE CLIFTON:  Would you ask it again so we
  

15   can all wrap our heads around it?
  

16   BY MR. ENGLISH:
  

17        Q.   Is the pressure on California dairy farmers
  

18   caused more by milk pricing regulations or problems
  

19   related to feed cost, land value and cost, environmental
  

20   regulations, and other California regulations?
  

21        A.   I wrote down five items:  Milk price, feed
  

22   costs, land costs, environment regulations, and other
  

23   regulations.
  

24        Q.   Other California regulations.
  

25        A.   Other California regulations.  So I would say
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 1   that the milk price scenario is a big cause of problem.
  

 2             I would say feed costs at the moment are not
  

 3   as big cause of problem or a big problem, it's a moving
  

 4   problem.
  

 5             Land costs I'm not totally familiar with.
  

 6             Environmental regulations, yes, that is an
  

 7   issue in California.
  

 8             And other I can't speak to because I don't
  

 9   know what "other" includes.
  

10        Q.   What is the pressure on farmer-owned
  

11   cooperatives that the California state order has
  

12   created?
  

13        A.   I think you, first of all, have to look
  

14   through -- start with the word cooperatives and go back
  

15   to our individual members, and so --
  

16        Q.   What about the cooperatives themselves --
  

17        A.   Well --
  

18        Q.   -- as cooperative entities, owning and
  

19   operating facilities?
  

20        A.   Personally, my -- personally, my opinion, I
  

21   choose to use those interchangeably.  I think the
  

22   members and their investments and their farms are
  

23   interchangeable, so if there's one -- one -- if one does
  

24   good, all do -- all do well, and if one is stressed, all
  

25   are stressed.
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 1        Q.   Is the Class 4a price too high for California
  

 2   cooperatives?
  

 3        A.   The price alignment issues that we mentioned
  

 4   earlier, went through in the table, all indicate that
  

 5   there was a misalignment with Class I, II, III, and IV
  

 6   prices in California as regulated by the state order and
  

 7   with the Federal order.
  

 8        Q.   Thank you.  That wasn't my question.
  

 9        A.   Oh.
  

10        Q.   My question was is the price, the 4a price too
  

11   high in California?
  

12        A.   The misalignment and 4a price is out of
  

13   alignment and would not -- is not correct.
  

14        Q.   To be clear, I'm not asking about alignment.
  

15   I'm asking is the 4a price too high for California
  

16   cooperatives?
  

17        A.   I think our answer is that it is too low.
  

18        Q.   It wasn't too high last year when product
  

19   losses result in multi million dollars lost to the
  

20   cooperatives that had to be reblended to their dairy
  

21   farms?
  

22        A.   That was -- that -- you're -- you're
  

23   identifying something that happened, and that was a
  

24   cyclical issue related to price movement.
  

25        Q.   Nonetheless, cooperatives suffered losses last
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 1   year with respect to 4a prices, correct?
  

 2        A.   They did.
  

 3        Q.   Won't a Federal Milk Marketing Order make that
  

 4   worse if 4a prices are higher?
  

 5        A.   In --
  

 6        Q.   In the California market?
  

 7        A.   In the situation you described, in the time
  

 8   frame you described, that would be yes.  But, again, I
  

 9   would say that that was a cyclical price issue, and that
  

10   has to be taken into consideration in answering the
  

11   question.  Whether you asked it or not.
  

12        Q.   Okay.  In that instance you gave me the
  

13   answer, and you're allowed to explain.  Thank you.
  

14             Your Honor, I note that it's ten to 4:00, and
  

15   I have finished section two, and I would propose we
  

16   take, you know, maybe a 15-minute break before I resume.
  

17             THE WITNESS:  Just for the record, I'm very
  

18   willing and content to keep right on going.
  

19             JUDGE CLIFTON:  Oh, but we've got to let the
  

20   court reporter rest.  That's the reason we always use.
  

21             THE WITNESS:  So we're going to go a little
  

22   longer today so we can make some progress?
  

23             JUDGE CLIFTON:  No.  We're making good
  

24   progress.  You -- you may feel it's going slowly, but,
  

25   you know, you know this material, not all of us do.

1059



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1             All right.  It's -- it's now ten minutes to
  

 2   4:00.  Please be back and ready to go at five minutes
  

 3   after 4:00.
  

 4             (Whereupon a break was taken.)
  

 5             JUDGE CLIFTON:  All right.  We're back on
  

 6   record at 4:06.
  

 7             Mr. English.
  

 8   BY MR. ENGLISH:
  

 9        Q.   So, Mr. Hollon, I want to actually go back
  

10   just for a moment, because I think there might be some
  

11   lack of clarity, and I'm probably the cause of that, so
  

12   I apologize.
  

13             A nonpool plant can, of course, receive by
  

14   diversion or otherwise pooled milk, correct?
  

15        A.   Correct.
  

16        Q.   But the entity that is responsible for the
  

17   minimum price of the pooled milk received at a nonpool
  

18   plant is the reporting handler that made it pool milk,
  

19   correct?
  

20        A.   Correct.
  

21        Q.   So if Dairy Farmers of America has a nonpool
  

22   plant for a particular month, but its own milk is going
  

23   to a plant and it's pool milk, it may still have a pool
  

24   obligation and have a minimum price obligation, correct?
  

25        A.   Correct.
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 1        Q.   But if pool milk is received by an entity
  

 2   other than the entity pooling it, that is to say if DFA
  

 3   has pool milk that it were to deliver to one of those
  

 4   nonpool plants on Exhibit 23, like Ben and Jerry's, Ben
  

 5   and Jerry does not have a minimum price obligation under
  

 6   the regulations, correct?
  

 7        A.   I don't know that we do that so I'm not clear
  

 8   that I can answer that, that question might be directed
  

 9   to the government witnesses who were here on Tuesday.
  

10        Q.   Well, you -- you certainly must deliver pool
  

11   milk to nonpool plants over which you do not have any
  

12   ownership interest, don't you?
  

13        A.   Yes.
  

14        Q.   Okay.  And those plants, whatever your private
  

15   arrangement with them, those plants are not accounting
  

16   to the pool at the minimum regulated price, are they?
  

17        A.   That would be correct, they don't account to
  

18   the pool for anything if they're a nonpool plant.
  

19        Q.   And in fact, this year, there has been
  

20   significant quantities of milk that have been received
  

21   at nonpool plants at prices that are below class,
  

22   correct?
  

23        A.   No, I would not say that.
  

24        Q.   Has there not been significant quantities of
  

25   milk sold below class in the Upper Midwest this year?

1061



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1        A.   Have there been quantities of milk sold in
  

 2   distress situation in the Upper Midwest.  That's in the,
  

 3   I think Dairy Market News citation that you requested I
  

 4   think earlier in the -- no, the Department made mention
  

 5   of that.  So, yes, there is.  To call that significant
  

 6   in terms of the pool sizes, I would not say that.
  

 7        Q.   So we quibble about the volumes, but it
  

 8   happens?
  

 9        A.   Quibble about the volumes, but your question
  

10   started out with the volume.
  

11        Q.   So strike the word "significant."  There have
  

12   been volumes this year as reported by Dairy Market News
  

13   that have been received by plants that has been sold to
  

14   them at as much as 5 or $6 below class, correct?
  

15        A.   I'm not familiar with those dollar ranges at
  

16   that level.  There have been some, and that also -- I
  

17   would also say that it doesn't mean that the seller of
  

18   that didn't have the pool obligation on that milk and
  

19   report it as such.
  

20        Q.   And that's what we just talked about.
  

21             So let me just return briefly to Table 5 of
  

22   Exhibit 9, and I want to ask one more series of
  

23   questions about Dairy Farmers of America plants.
  

24        A.   Okay.  I lose track of which is Table 5,
  

25   Exhibit -- oh, tell me --
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 1        Q.   This is the Federal Milk Marketing Order
  

 2   Supply Plants from January to June 2015.
  

 3        A.   Okay.
  

 4        Q.   The -- I just want to go down the list quickly
  

 5   of Dairy Farmers of America plants.  The plant in
  

 6   Colorado --
  

 7             JUDGE CLIFTON:  Now, help -- help us find the
  

 8   page you're on.
  

 9             MR. ENGLISH:  I'm back on page eight of ten,
  

10   and it looks like all the DFA plants are on page eight
  

11   of ten.  There's 12 DFA plants listed on page eight of
  

12   ten.
  

13   BY MR. ENGLISH:
  

14        Q.   Now, I recognize that order rules are a little
  

15   different so just bare with me.  The Fort Morgan plant
  

16   in Colorado, can you tell me whether that plant has
  

17   split plant status?
  

18        A.   I do not know.
  

19        Q.   The Dairy Farmers of America plant in
  

20   Independence, Iowa, can you tell me whether that plant
  

21   has split plant status?
  

22        A.   I do not know.
  

23        Q.   The Dairy Farmers of America plant in Goshen,
  

24   Indiana, can you tell me whether that plant has split
  

25   plant status?
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 1        A.   It does not.
  

 2        Q.   The Dairy Farmers of America plant in Adrian,
  

 3   Michigan, does that have split plant status?
  

 4        A.   It does not.
  

 5        Q.   The plant we've also caused in Cass City,
  

 6   Michigan, does that have split plant status?
  

 7        A.   It does not.
  

 8        Q.   The plant in Cabool, Missouri, does that have
  

 9   split plant status?
  

10        A.   I do not know.
  

11        Q.   The plant in Portales, New Mexico, does that
  

12   have split plant status?
  

13        A.   It does not.
  

14        Q.   The plant in Middlebury Center, Pennsylvania,
  

15   does have it split plant status?
  

16        A.   It does not.
  

17        Q.   The plant in New Wilmington, Pennsylvania,
  

18   does it have split plant status?
  

19        A.   It does not.
  

20        Q.   The plant in Reading, Pennsylvania, does it
  

21   have split plant status?
  

22        A.   It does not.
  

23        Q.   The plant in Winnsboro, Texas, does it have
  

24   split plant status?
  

25        A.   It does not.
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 1        Q.   Does the plant in Fond du Lac, Wisconsin, have
  

 2   split plant status?
  

 3        A.   I do not know.
  

 4             JUDGE CLIFTON:  I know this has already been
  

 5   explained to us, but I've forgotten.
  

 6             Mr. Hollon, what is split plant status?
  

 7             THE WITNESS:  Some of the orders have
  

 8   regulations that allow a plant that manufacturers
  

 9   something, if it follows some very dedicated rules, to
  

10   declare a part of its plant as a separate entity, and
  

11   pooling requirements can impact -- now you have a plant
  

12   that has two parts, and the pooling requirements in
  

13   those two parts can be operated independently.  But not
  

14   all orders allow split plant status.
  

15             JUDGE CLIFTON:  That is extremely helpful.
  

16   Thank you.
  

17   BY MR. ENGLISH:
  

18        Q.   Mr. Hollon, do you agree we are here today,
  

19   this week, this month, next month, to discuss --
  

20        A.   Yes.
  

21        Q.   -- current -- current marketing -- current
  

22   marketing conditions for milk in California?
  

23        A.   Well, I suppose all of those words have, you
  

24   know, meaning, but I think that pricing conditions have
  

25   been more than just I would say current as of today or
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 1   in the recent period of time, and those conditions and
  

 2   price relationships and price comparisons have been a
  

 3   problem for -- for our members and the members of the
  

 4   big co-ops for multiple years.
  

 5        Q.   But when we either adopt or amend Federal
  

 6   orders, we try to look at the most current marketing
  

 7   conditions available, correct?
  

 8        A.   I think we're going to look at a lot of
  

 9   marketing conditions and not necessarily the most
  

10   current available.
  

11        Q.   Well, thank you.  I think you're probably
  

12   right.
  

13             JUDGE CLIFTON:  Do you want, for the purpose
  

14   of your question, to define "current"?
  

15             MR. ENGLISH:  No.  I'm fine.
  

16             THE WITNESS:  Thank you, Judge Clifton.
  

17   BY MR. ENGLISH:
  

18        Q.   Your answer to the last questions was actually
  

19   what I was trying to get, so --
  

20             The price surface, the national price grid or
  

21   price surface to which you've referred throughout your
  

22   testimony, with some exceptions, but largely is a result
  

23   of Federal Milk Order Reform, correct?
  

24        A.   Correct.
  

25        Q.   And Federal Milk Order Reform was finalized in
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 1   1999, correct?
  

 2        A.   Correct.
  

 3        Q.   And --
  

 4        A.   Other than the 1a and 1b differentials which
  

 5   were finalized a little later.
  

 6        Q.   I think they were modified on December 12th,
  

 7   1999, I remember exactly where I was, but okay.
  

 8             The -- the bottom line is Federal Order Reform
  

 9   did commence January 1st, 2000, wasn't it?
  

10        A.   Correct.
  

11        Q.   And this national price grid was based upon
  

12   data and the spatial analysis that was available to USDA
  

13   in 1996, 1997, 1998, correct?
  

14        A.   Correct.
  

15        Q.   And since then, we have had I think the
  

16   following procedures in Federal orders:  Three hearings
  

17   in Federal orders that have addressed make allowances,
  

18   correct?
  

19        A.   I don't have count.
  

20             JUDGE CLIFTON:  And can you identify the
  

21   locations in which they occurred?  That sometimes helps.
  

22             MR. ENGLISH:  Well, I'm going to ask him about
  

23   that.
  

24             JUDGE CLIFTON:  Okay.
  

25
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 1   BY MR. ENGLISH:
  

 2        Q.   Do you recall post-Federal Order Reform a
  

 3   proceeding in 2000 held in Alexandria, Virginia, with
  

 4   respect to make allowances?
  

 5        A.   I do.
  

 6        Q.   Okay.  And that was literally right on the
  

 7   heels of Federal Order Reform, correct?
  

 8        A.   Correct.
  

 9        Q.   Okay.  Do you recall a second proceeding in
  

10   2006 -- and I'm looking for the location.  I'm not sure
  

11   location is in the final decision.  A second hearing in
  

12   2006, that was -- early 2006, it was reconvened in 2006,
  

13   with respect to make allowances?
  

14        A.   Generally, yes.
  

15        Q.   And you're aware of a third proceeding
  

16   convened in early 2007, convened again in May of 2007
  

17   with respect to make allowances?
  

18        A.   Generally, yes.
  

19        Q.   Now, did any of those three proceedings
  

20   address issues with respect to how the formulas were
  

21   constructed as opposed to make allowances?
  

22        A.   I tend to view both of those as the same
  

23   thing.
  

24        Q.   Okay.  You agree that the end product formulas
  

25   include multiple factors, correct?
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 1        A.   Yes.
  

 2        Q.   Okay.  Did those hearings held by USDA adopt
  

 3   any changes to anything in those multiple factors other
  

 4   than make allowances?
  

 5        A.   I don't recall.
  

 6        Q.   We also had a couple of proceedings, one in
  

 7   the Southeast with respect to temporary Class I
  

 8   differentials, correct?
  

 9        A.   Yes.
  

10        Q.   Okay.  And indeed, temporary Class I
  

11   differentials were adopted for the Southeast, correct?
  

12        A.   Correct.
  

13        Q.   And remain in effect, correct?
  

14        A.   Correct.
  

15        Q.   And there was another hearing to consider for
  

16   some of the markets north of the Southwest temporarily
  

17   Class I differential increases, correct?
  

18        A.   Correct.
  

19        Q.   But that proceeding ultimately was terminated
  

20   with no change, correct?
  

21        A.   Correct.
  

22        Q.   Had there been any proceedings with respect to
  

23   the Class II price level since Federal Order Reform
  

24   except to the extent that it is priced off of Class IV?
  

25             JUDGE CLIFTON:  Say that --
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 1   BY MR. ENGLISH:
  

 2        Q.   Except to the extent that it is priced off of
  

 3   Class IV.
  

 4        A.   I think you would have to consider the Fluid
  

 5   Milk Product Hearing having some relevance to Class II
  

 6   items, wouldn't you agree?
  

 7        Q.   I -- I would agree, and also I'm remembering
  

 8   now that there was a hearing for both Class I and II
  

 9   price increases that National Milk requested, correct?
  

10        A.   That is correct.  I was there for all of that
  

11   hearing.
  

12        Q.   But that proceeding also -- let's divide that
  

13   out.  That -- that -- that second proceeding as
  

14   discussed with respect to Class I price levels, and I
  

15   think Class II as well, terminated without any change as
  

16   well, correct?
  

17        A.   You need to give me a little more detail.
  

18        Q.   Have there been, except for the changes in the
  

19   Southeast that are temporary Class I adjustments that
  

20   we've already discussed, any other changes to the Class
  

21   I or Class II price levels adopted by USDA since Federal
  

22   Order Reform?
  

23        A.   No.
  

24        Q.   Is it your assertion that nothing has changed
  

25   with respect to marketing conditions in the dairy
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 1   industry since 2000?
  

 2        A.   No.  It's not my assertion.
  

 3        Q.   Should USDA in promulgating an order look at
  

 4   what the current values are for nonfat dry milk, butter,
  

 5   whey, and cheese in adopting end product price formulas?
  

 6        A.   I think the primary consideration in that -- I
  

 7   will say no, and the primary reason for that is that
  

 8   those prices are uniform across the country, and that
  

 9   should be their number one consideration is to have a
  

10   uniform price surface, and that was repeated a number of
  

11   times in the Reform Decision.
  

12        Q.   Even if that national price surface is out of
  

13   date?
  

14        A.   I don't necessarily know that it is out of
  

15   date, but, again, I would say that their top priority
  

16   needs to be a uniform price surface for those products.
  

17        Q.   You could have proposed as part of this
  

18   proceeding a Part 1000 change that would have made those
  

19   changes national, couldn't you have?
  

20        A.   Yes.
  

21        Q.   But you didn't, did you?
  

22        A.   We did not.
  

23        Q.   Okay.  Now, in fact, it is the case that the
  

24   California Department of Food and Agricultural, or CDFA,
  

25   has regularly-held hearings to address conditions
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 1   in California, correct?
  

 2        A.   Correct.
  

 3        Q.   And you just don't like the results you've
  

 4   gotten, right?
  

 5        A.   Correct.
  

 6        Q.   And I think we already heard some testimony
  

 7   from one of the farmers that Dairy Farmers of California
  

 8   has gone so far as to sue CDFA over its hearing
  

 9   decisions, correct?
  

10        A.   Correct.
  

11        Q.   And you didn't prevail there either, did you?
  

12        A.   Did not.
  

13        Q.   Now, we've just discussed that except for the
  

14   temporary changes in the southeast, the Class I price
  

15   surface has not been changed by USDA since Federal Order
  

16   Reform, correct?
  

17        A.   Correct.
  

18        Q.   But there have been ongoing studies, haven't
  

19   there?
  

20        A.   Ongoing studies of?
  

21        Q.   Studies of what that price surface can or
  

22   should be?
  

23        A.   I don't know that I'm aware of any in the
  

24   public realm.
  

25        Q.   Are you aware of discussions of them in the
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 1   public realm?
  

 2        A.   I'm not certain.  Why don't you share with me
  

 3   the ones you're aware of, and I'll let you know if I'm
  

 4   aware of them.
  

 5        Q.   It looks like we have a printer problem, so we
  

 6   may have to address that issue tomorrow.
  

 7             JUDGE CLIFTON:  Oh, he's not going to be done
  

 8   with you today, Mr. Hollon.
  

 9             THE WITNESS:  Is there a time limit on these?
  

10             MR. ENGLISH:  No, there isn't.
  

11             Just give me a moment, Your Honor, because I
  

12   thought we were going to have a document, but apparently
  

13   we don't.
  

14             JUDGE CLIFTON:  Now, our copy machine still
  

15   works, right?  I mean, there's nothing -- that's not a
  

16   problem.
  

17             MR. ENGLISH:  I don't think it's the copy
  

18   machine.
  

19             JUDGE CLIFTON:  Oh, good.  The copy machine is
  

20   good.  Okay.  Thank you.
  

21             MR. ENGLISH:  Okay.  Give me a minute,
  

22   Your Honor, because I think it doesn't make sense to ask
  

23   some questions without talking about that first.
  

24   BY MR. ENGLISH:
  

25        Q.   So in your testimony you have compared mailbox
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 1   prices, correct?
  

 2        A.   Correct.
  

 3        Q.   Now, those are not the same as minimum
  

 4   regulated prices, correct?
  

 5        A.   Correct.
  

 6        Q.   Now, as we get started, and you sort of
  

 7   discussed this a little bit, your comparison has omitted
  

 8   New Mexico, correct?
  

 9        A.   Yes.
  

10        Q.   And yet New Mexico is within a Federal milk
  

11   order, correct?
  

12        A.   Yes.
  

13        Q.   And it has significant cheese production,
  

14   correct?
  

15        A.   Yes.
  

16        Q.   And at least as you stated for yourself,
  

17   because milk is exported sometimes, it has a low Class I
  

18   utilization in needs within New Mexico, correct?
  

19        A.   Yes.
  

20        Q.   Isn't it true that New Mexico sometimes has
  

21   plant capacity issues or has had plant capacity issues
  

22   in the past?
  

23        A.   There has been reason to move milk out of
  

24   New Mexico because of plant capacity issues in the past
  

25   as I made mention of already.
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 1        Q.   Do those plant capacity issues exist today?
  

 2        A.   Yes.
  

 3        Q.   You also included in your analysis, the
  

 4   Pacific Northwest, correct?
  

 5        A.   The Northwest States Region, yes.
  

 6        Q.   Which includes the Pacific Northwest, correct?
  

 7   What -- so what is it -- what does that include, the
  

 8   Northwest States region?
  

 9        A.   The states of Oregon and Washington.
  

10        Q.   Okay.  Which is the Pacific Northwest, is it
  

11   not?
  

12        A.   What do you mean, when I use that term, do you
  

13   mean the order or just the geographic --
  

14        Q.   I was referring to the order, but I think my
  

15   colleagues from there would say that's the Pacific
  

16   Northwest as well, but, okay.  We're talking about
  

17   Oregon/Washington, correct?
  

18        A.   Well, I think the Pacific Northwest order has
  

19   some geography, I think in Idaho, so --
  

20        Q.   Okay.  But the bottom line, you included
  

21   Washington and Oregon and not Idaho; is that correct?
  

22        A.   Because the mailbox milk price, the region
  

23   that they label Northwest States in the footnotes say --
  

24   contain -- refers to Oregon and Washington.
  

25        Q.   Now, the Class I utilization in that market is
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 1   actually twice the Class I utilization in California?
  

 2        A.   It is higher, yes.  I don't have an exact
  

 3   number in my head.
  

 4        Q.   All right.  And there is a dominant
  

 5   cooperative in that market that is able to command
  

 6   premium prices in the marketplace, correct?
  

 7        A.   I don't know.  There is a cooperative in that
  

 8   market, I'm not familiar with the premium prices.
  

 9        Q.   And you didn't include Idaho, correct?
  

10        A.   Correct.
  

11        Q.   Are those prices available?
  

12        A.   I don't recall that there's a mailbox price
  

13   series for Idaho.
  

14        Q.   If there isn't, is that because the Western
  

15   order doesn't put it out?
  

16        A.   Well, I suppose indirectly that would be to
  

17   the extent the mailbox price series is performed by the
  

18   AMS Federal orders, and there's not one there, so
  

19   there's not data for that.
  

20        Q.   Wasn't that order before it was voted out at
  

21   least similar to California today with a lot of milk
  

22   production and relatively low Class I utilization?
  

23        A.   Yes, it was.
  

24        Q.   And before DFA effectively voted out the
  

25   order --
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 1        A.   I object to that characterization.
  

 2        Q.   Well, you -- DFA chose after a hearing to vote
  

 3   against the amendments which voted against the entire
  

 4   order, correct?
  

 5        A.   I object to that characterization.  The order
  

 6   was terminated.
  

 7        Q.   The order was terminated after a regulatory
  

 8   proceeding?
  

 9        A.   Yes, I agree with that.
  

10        Q.   A regulatory proceeding in which DFA
  

11   participated, correct?
  

12        A.   Yes.
  

13        Q.   And in which DFA after USDA issued a proposed
  

14   mandatory order voted no, correct?
  

15        A.   I have no more comments on DFA's participation
  

16   in the vote.
  

17        Q.   Even though it's public knowledge you voted
  

18   no, you refuse -- you refuse to put that in the public
  

19   records?
  

20        A.   I have no more comments about DFA's voting on
  

21   Federal order issues.
  

22             JUDGE CLIFTON:  Mr. English, the eligible
  

23   voters were producers?
  

24             MR. ENGLISH:  Producers, although, of course,
  

25   cooperatives block vote.
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 1             JUDGE CLIFTON:  I didn't know that.
  

 2             Would you ask Mr. Hollon about that?
  

 3             MR. ENGLISH:  Well, I suspect he's not going
  

 4   to answer, but yes, I can.
  

 5   BY MR. ENGLISH:
  

 6        Q.   It's true that -- that dairy farm cooperatives
  

 7   are eligible to block vote, correct?
  

 8        A.   Correct.
  

 9        Q.   Did DFA block vote in that particular
  

10   instance?
  

11        A.   If my memory serves me, it did.
  

12             MR. HILL:  Your Honor, we're going to object
  

13   to the question.  We don't release the results of these,
  

14   and we -- he answered this question.  It's -- he doesn't
  

15   need to disclose the way they voted for this.  We're
  

16   objecting to that question.
  

17             MR. ENGLISH:  I'm not sure why the Department
  

18   is objecting.  I'm not asking the Department to answer.
  

19   And private parties can answer or not.  If he doesn't
  

20   want to answer and he refuses, that's fine, but I'm sure
  

21   why I'm getting an objection from the USDA.
  

22             MR. BESHORE:  I think the Government properly
  

23   noted --
  

24             JUDGE CLIFTON:  Your name?
  

25             MR. BESHORE:  Marvin Beshore.  I think the
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 1   Government properly noted that what was being asked for
  

 2   is confidential information that is submitted to the
  

 3   government, and Mr. Hollon certainly doesn't have to
  

 4   answer if he doesn't want to.
  

 5             JUDGE CLIFTON:  Yes.  So I appreciate the
  

 6   Government pointing out that the Government would not
  

 7   answer that question, would not be permitted to answer
  

 8   that question.  The testimony we have stands.  I think
  

 9   it is useful to know that in some instances cooperatives
  

10   do vote the same way as a group, so I appreciate that
  

11   information.
  

12             And you may continue, Mr. English.
  

13   BY MR. ENGLISH:
  

14        Q.   Did you participate in that proceeding?  I
  

15   think it was in Salt Lake City that we had the hearing.
  

16        A.   I did.
  

17        Q.   And wasn't Dairy Farmers of America, and maybe
  

18   even with the assistance of entities that I represented
  

19   at the time, seeking to make pool qualification more
  

20   meaningful and responsive for performance standards so
  

21   that milk that was genuinely serving or eligible to
  

22   serve the fluid market would pool, correct?
  

23        A.   Yes.
  

24        Q.   And a goal of DFA and some of the entities I
  

25   represented at the time was to make pooling effectively
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 1   more restrictive, correct?
  

 2        A.   Yes.
  

 3        Q.   Now, as you have testified, and I think we
  

 4   agree to some extent, the Upper Midwest is similar to
  

 5   California, correct?
  

 6        A.   Yes.
  

 7        Q.   But the mailbox prices that aren't the same as
  

 8   regulated prices, they are -- they result from supply
  

 9   and demand conditions based upon plants with a lot of
  

10   capacity -- I'll take out the word "lot" -- with
  

11   capacity that are seeking milk, correct?
  

12        A.   There's a total mix of plants there that have
  

13   capacity, that are seeking milk, that are not seeking
  

14   milk, that have contractural arrangements that fill them
  

15   that don't, so I disagree with that assertion.
  

16        Q.   Do you disagree that there -- that a reason
  

17   why Cali -- I'm sorry, Upper Midwest mailbox prices are
  

18   higher than California is because there is demand
  

19   seeking supply?
  

20        A.   Yes.
  

21        Q.   I'm sorry, you deny that?  Or you agree with
  

22   it?
  

23        A.   Yes.
  

24        Q.   You agree with it.
  

25             JUDGE CLIFTON:  He said yes.
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 1             MR. ENGLISH:  Yes, but I forgot what the
  

 2   question was, I'm sorry.
  

 3   BY MR. ENGLISH:
  

 4        Q.   Were you agreeing -- you were agreeing with
  

 5   me --
  

 6             JUDGE CLIFTON:  You asked if prices are
  

 7   higher, isn't that demand seeking supply.
  

 8             MR. ENGLISH:  Yes, and he said yes.
  

 9             JUDGE CLIFTON:  Yeah.
  

10             MR. ENGLISH:  All right.  Thank you.
  

11             JUDGE CLIFTON:  Okay.
  

12             MR. ENGLISH:  I apologize.  I was getting used
  

13   to not getting an answer.
  

14   BY MR. ENGLISH:
  

15        Q.   But in California, isn't it often the case the
  

16   capacity issues are in the reverse?
  

17        A.   No.
  

18        Q.   Isn't it the case in the time period you've
  

19   analyzed that DFA has had to move milk out of
  

20   California?
  

21        A.   We analyzed time periods from 2000 to 2015,
  

22   so, yes, in some time periods over that 15-year period
  

23   there was milk moved out of the state.
  

24        Q.   Did some of that milk move all the way to
  

25   Texas?
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 1        A.   I'm not aware that DFA moved milk to Texas.
  

 2        Q.   When milk moved out of state during this time
  

 3   period, wasn't it because you couldn't move the milk
  

 4   into a California plant and return the needed value?
  

 5        A.   I didn't hear the end of your question.
  

 6        Q.   In those instances when DFA had to move milk
  

 7   out of state in that time period, isn't it the case that
  

 8   you needed to do so, move that milk because you couldn't
  

 9   move it into a California plant and return the needed
  

10   value?
  

11        A.   No.
  

12        Q.   Regardless, you are now -- in your mailbox
  

13   comparison, you're not comparing minimum regulated
  

14   prices but rather mailbox prices that include premiums,
  

15   correct?
  

16        A.   Correct.
  

17        Q.   And those premiums in the Upper Midwest are
  

18   substantial, correct?
  

19        A.   Premiums in the Upper Midwest are higher than
  

20   in California.
  

21        Q.   What is the Central Milk Producers
  

22   Cooperative?
  

23        A.   A common marketing agency.
  

24        Q.   And it's often used the name CMPC?
  

25        A.   Correct.
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 1             MR. ENGLISH:  Your Honor, we unfortunately ran
  

 2   out of clips, so fortunately the ones that I'll provide
  

 3   to the Government, and to you, and the witness, and
  

 4   court reporter have clips.  The rest are bound by rubber
  

 5   bands.  I will -- what I will provide you, the witness,
  

 6   and the court reporter are copies of Central Milk
  

 7   Producers Cooperative Price Announcement dated
  

 8   January 12, 2012, through July 1, 2015.
  

 9             JUDGE CLIFTON:  Ms. Frisius, will this be
  

10   Exhibit 24?
  

11             MS. FRISIUS:  It will be.
  

12             JUDGE CLIFTON:  Thank you.
  

13             It will be Exhibit 24.
  

14             (Whereupon Exhibit 24 was marked for
  

15             identification.)
  

16   BY MR. ENGLISH:
  

17        Q.   Mr. Hollon, is the -- is Dairy Farmers of
  

18   America a member of CMPC?
  

19        A.   We are.
  

20        Q.   And do you receive these price announcements?
  

21        A.   On a periodic basis, I don't receive every --
  

22   I don't receive every one that comes out.
  

23        Q.   Do you recognize this form?
  

24        A.   I recognize this form.
  

25        Q.   Do you have any reason to believe that these
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 1   are not the accurate forms?
  

 2        A.   I have no reason to believe they're not the
  

 3   accurate forms, if you will tell me they are the
  

 4   accurate forms.
  

 5        Q.   I will tell you they are.  I'll represent --
  

 6        A.   I believe you.
  

 7        Q.   -- they are.  Thank you.
  

 8             So while they may change from time to time, in
  

 9   essence, if we were to look at one of these and discuss
  

10   one of them and not all of them, would the same general
  

11   rules apply as to how the premiums are done?
  

12   Calculated?
  

13        A.   It's been a number of years since I was
  

14   intimate with CMPC, but one of the things that I
  

15   remember is that their programs changed on an annual
  

16   basis.
  

17        Q.   Okay.
  

18        A.   So they may not all be identical year to year
  

19   to year.
  

20        Q.   All right.  Well, why don't we try to take a
  

21   selected few without trying to -- I mean, let's start
  

22   with the first one, since we're on the first page, for
  

23   January of 2012.  And it references "All Buyers in Order
  

24   30."  So what -- who is subject to these premiums when
  

25   it says "all buyers"?
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 1        A.   It would be the buyers who buy milk from
  

 2   suppliers who will members of CMPC.
  

 3        Q.   Who are the suppliers, who are members of CMPC
  

 4   today?
  

 5        A.   I don't have a list.
  

 6        Q.   Is it fair to say it is a very -- it
  

 7   represents a significant volume of -- of Order 30?
  

 8        A.   Yes, it would be fair to say it represents a
  

 9   significant volume, but I can't say that it represents
  

10   all of the volume.
  

11        Q.   But it represents a sufficient volume that it
  

12   is able to not only announce these prices but enforce
  

13   these prices, correct?
  

14        A.   I don't know that they have an enforcement
  

15   mechanism.
  

16        Q.   Right.  But they're able to collect them?
  

17        A.   They're able to announce these prices, and,
  

18   again, they don't have an enforcement mechanism.
  

19        Q.   But to your knowledge, they get collected,
  

20   correct?
  

21        A.   As far as I know they get collect -- they get
  

22   collected.
  

23        Q.   So let's go through and do a calculation here
  

24   for the month of January 2012.  And the base zone, is
  

25   that Chicago?

1085



TRANSCRIPT OF PROCEEDINGS - VOLUME V

 1        A.   Yes.
  

 2        Q.   And there's a reference to "Skim Old Order
  

 3   30."  What does that reference; do you know?
  

 4        A.   No.
  

 5        Q.   And there's a charge for the base zone of
  

 6   $18.31, is that the Federal order minimum price,
  

 7   regulated minimum price; do you know?
  

 8        A.   Only from the standpoint that that's the line
  

 9   it's on.  I don't know what the base price was that
  

10   particular month or --
  

11        Q.   Okay.  And then there's a fuel surcharge and a
  

12   processor assessment and the processor assessment is the
  

13   Milk Pet Program; is that correct?
  

14        A.   That's the -- yes, it is.
  

15        Q.   Okay.  And then is the Federal Order 30
  

16   administrative fee the fee that is collected by the
  

17   Market Administrator on volumes to pay for its
  

18   activities?
  

19        A.   Yes.
  

20        Q.   So that totals 18.73, and then in the line
  

21   below that, it says "Minimum Class Prices Per
  

22   Hundredweight," and it says "$24.40."
  

23        A.   I see that.
  

24        Q.   Yes.  Is that the announced Class I price with
  

25   premiums for that month for Class I?
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 1        A.   I do not know.  I think the answer to that is
  

 2   yes, but, again, I don't deal with this on a
  

 3   month-to-month basis.
  

 4        Q.   If your assumption is correct and it is the
  

 5   price, then the premium on class I was somewhere in the
  

 6   neighborhood of $5.67 for that month?
  

 7        A.   Yes, the gross announced premium if all these
  

 8   lines represent that would have been $5.67.
  

 9        Q.   Okay.  And the important words you just used
  

10   is the "gross premium," correct?
  

11        A.   Correct.
  

12        Q.   Are there then credits applied to that to get
  

13   to a net premium?
  

14        A.   Yes.
  

15        Q.   Can you from this describe for me what those
  

16   credits are?
  

17        A.   Other than in -- in the main, I cannot
  

18   describe them.  And in general they would be for
  

19   different competitive situations, different services
  

20   reflecting different costs, but I'm not familiar, it's
  

21   been a number of years since I was involved in putting
  

22   one of these documents together for the annual programs.
  

23        Q.   Are there also premiums on Class III and Class
  

24   IV?
  

25        A.   I think -- I think the only premiums on Class
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 1   IV would be if that's on a Class I handler's market
  

 2   report.
  

 3        Q.   So --
  

 4        A.   If they -- if they have that utilization in
  

 5   their plant, there is a premium.
  

 6        Q.   Is that found under subparagraph (3)b, for
  

 7   instance, Class III and IV over 8% of the handler's
  

 8   Class I and Class II, would that be what you're just
  

 9   referring to?
  

10        A.   Yes.
  

11        Q.   Can you tell from this what the Class II
  

12   premium is?
  

13        A.   The only thing that I could do would be, as
  

14   you did before, to look up in that box that's labeled
  

15   (2) and make that subtraction of 14.47 and 14.25.
  

16        Q.   Is there no additional Class II premium over
  

17   and above that?
  

18        A.   I'm not -- I -- I do not know.
  

19        Q.   If you look down to Class II price change,
  

20   there's a statement that says, "The CMPC minimum price
  

21   for Class II skim milk will decrease $.38 per
  

22   hundredweight to 14.47," which is the same number you
  

23   just looked at in the right-hand column.  But then it
  

24   says, "The CMBC minimum premium for Class II butterfat
  

25   will remain at $2.47 per hundredweight effective
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 1   January 1st, 2012."  Does that mean as opposed to skim
  

 2   milk, that -- that there is a $2.47 upcharge on Class II
  

 3   butterfat?
  

 4        A.   I do not know.
  

 5        Q.   Okay.  Near the bottom of the page, there is
  

 6   references to areas two and three with credits, and the
  

 7   credits are for sales -- for instance, "Area 2, a credit
  

 8   of $.54 per hundredweight will be issued on Class II
  

 9   sales in old Order 68 in Upper Midwest," so when you see
  

10   "old Order 68 area of Upper Midwest," that's referring
  

11   to the pre-Federal Order Reform Order 68 before the
  

12   merger with Order 30, correct?
  

13        A.   I'm not certain.  It could have been what was
  

14   Order 68, you know, in the '90's.
  

15        Q.   Okay.  Well, that's pre-Federal Order Reform?
  

16        A.   There was different geographies.
  

17        Q.   Were there -- were there other changes in the
  

18   Upper Midwest in the 1990's other than the Federal Order
  

19   Reform?
  

20        A.   I think there may have been some marketing
  

21   area changes.
  

22        Q.   Well, regardless, if it refers to old Order
  

23   68, does that help explain when we're looking at old
  

24   Order 30, that this announcement on the -- in the top
  

25   when it says "Skim Old Order 30" was designed to imply
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 1   the Order 30 prior to the merger with the Federal Order
  

 2   Reform, correct?
  

 3        A.   Correct.
  

 4        Q.   And, in fact, there's a similar marketing
  

 5   agency for old Order 68, is it called UMMA or --
  

 6        A.   There is a common marketing agency that
  

 7   functions in Order 68.
  

 8        Q.   And how is that one spelled for the court
  

 9   reporter?  Is it Upper Midwest --
  

10        A.   I think it's Upper Midwest Milk Marketing
  

11   Association.
  

12        Q.   So under "Area 2" --
  

13             JUDGE CLIFTON:  So when you said UMMA, is that
  

14   U and then three M's and an A?
  

15             MR. ENGLISH:  I thought it was two M's, but --
  

16   two M's.
  

17             JUDGE CLIFTON:  Two M's.  Capital U, capital
  

18   M, capital M, capital A.  Okay.  Thanks.
  

19   BY MR. ENGLISH:
  

20        Q.   So when we look at "Area 2," it says, "A
  

21   credit of $.54 per hundredweight will be issued on Class
  

22   II sales in old Order 68 area of Upper Midwest."  If you
  

23   took a credit of $.54 against 14.47, that would actually
  

24   take it below the 14.25, which I think we thought was
  

25   the minimum regulated price, correct?
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 1        A.   Correct.
  

 2        Q.   So that means that -- that probably does mean
  

 3   that this butterfat premium of 2.47 is a real premium,
  

 4   correct?
  

 5        A.   Again, I don't know all those calculations.
  

 6        Q.   Nonetheless, if you -- if you look down and
  

 7   compare -- if you look at the bottom of the left-hand
  

 8   column, it talks about "December 2011 CMPC minimum
  

 9   pricing information," so that's December.  If we go to
  

10   the next page, which is page two of Exhibit 24, which is
  

11   the February notice, that has a reference to
  

12   "January 2012 CMPC minimum pricing information."  Do you
  

13   see that at the bottom left-hand corner?
  

14        A.   I do.
  

15        Q.   And it refers to "Class II sales outside Area
  

16   2 and 3 will be priced," and then it says here is CMPC
  

17   minimum pricing information, and it has a Class I price
  

18   per hundredweight, and it says $2.91, and it has Class
  

19   II of $1.73.  Do you see that?
  

20        A.   I do.
  

21        Q.   Does that suggest that the Class II premium
  

22   for January was $1.73?
  

23        A.   2.47 on the January page minus $.54 is $1.93.
  

24   So I -- I would suggest, Mr. English, that I'm not
  

25   familiar with these, but there is someone in your staple
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 1   there, Mr. Blaufuss, who may be able to just run right
  

 2   through this when you have a chance for him to be a
  

 3   witness and can outline every single one of these points
  

 4   since I think he is a representative of the payer of
  

 5   this.
  

 6        Q.   Well, nonetheless, for now I'm -- I'm asking
  

 7   you about -- because you talked about mailbox prices,
  

 8   I'm asking you to, to the extent you can, tell us how
  

 9   this works as best you can.
  

10             MR. BESHORE:  I would like to interpose --
  

11             JUDGE CLIFTON:  Name?
  

12             MR. BESHORE:  Marvin Beshore.  An objection to
  

13   this line of questioning, because it is -- this record
  

14   is going to be exceeding confused because counsel who
  

15   perhaps does not have a master in the document, he's
  

16   asking a witness who has stated he doesn't have a
  

17   mastery of the document to speculate about what it says.
  

18   And among other things, we have testimony comparing skim
  

19   prices to 35 prices, and all sorts of other things.
  

20   It's going to be incredibly confusing, and the premise
  

21   that comparing an over order agency price announcement
  

22   for about 15 percent of the milk in Order 30 or
  

23   something to mailbox prices, that's a big problem, too.
  

24   So I object to any further testimony at this time, at
  

25   this time on this line of questioning.
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 1             JUDGE CLIFTON:  Go back to the microphone, if
  

 2   you will, Mr. Beshore.  You've just injected a
  

 3   percentage of 15 percent.  Is that something based on
  

 4   evidence we have in the record or is that of your own
  

 5   knowledge?
  

 6             THE WITNESS:  It's in --
  

 7             MR. BESHORE:  Both.
  

 8             JUDGE CLIFTON:  Both.  Okay.
  

 9             MR. BESHORE:  Okay.  And that's, you know,
  

10   approximately the, you know, the Class I percentage, or
  

11   it may be more, a little bit more than the Class I
  

12   percentage in Order 30, which this is -- well, yeah,
  

13   Order 30, which is he's talking about.  That -- you
  

14   know, that percentage I believe was testified to by
  

15   Mr. Schaefer, and there's probably other testimony in
  

16   about that, and Mr. Hollon is aware of that, too.  So
  

17   that's the answer to that question.
  

18             But this -- this -- using -- again, I just
  

19   want to -- this line of questioning, I'm not saying it
  

20   could never go on for any purpose, but I really -- if
  

21   it -- I think it should be stopped now so that -- go on
  

22   to something else where we're making sense because the
  

23   dialogue in this record about this document is going to
  

24   make no sense at all.
  

25             MR. ENGLISH:  Your Honor, the witness' very
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 1   first table and presumptive issue was comparison of
  

 2   mailbox prices, and we're entitled to try to understand
  

 3   what that mailbox price is made up of.  And we know that
  

 4   there's a minimum regulated price, and we know of course
  

 5   that milk is pooled in the Upper Midwest, and what we
  

 6   have now, and the witness says yes, he's generally
  

 7   familiar with it, but you know, this is an accurate
  

 8   document, I think should become part of the record.
  

 9   And, yes, we have another witness that can tell us more
  

10   about it, but the fact of the matter is that we are
  

11   looking at significant charges on these CMPC price
  

12   analysis which clearly factor into that mailbox price,
  

13   and the witness has made a great deal of that mailbox
  

14   price, and he just talks about the conclusion.  Well, we
  

15   need to know where that comes from.
  

16             And I will agree that I was actually a little
  

17   surprised that he didn't have greater knowledge of it,
  

18   and I certainly agree that I have been overly familiar
  

19   with it, but the fact of the matter is I think there are
  

20   numbers to which he testified about, and I'm trying to
  

21   just quickly conclude, but the bottom line is we can't
  

22   talk about mailbox prices if we don't know where it came
  

23   from.
  

24             JUDGE CLIFTON:  Are you in agreement that
  

25   you've gone as far as you can with this witness on those
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 1   specifics?
  

 2             MR. ENGLISH:  I -- I will for now.  I may
  

 3   overnight think about it some more, but -- but I will --
  

 4   I also note it's almost 5:00 o'clock, but I will for
  

 5   now, and I'll think about it some more.
  

 6             JUDGE CLIFTON:  All right.  Very good.  I -- I
  

 7   realize that you want to go as far as you can with
  

 8   Mr. Hollon, he knows a lot, but the record may have to
  

 9   contain additional information about this exhibit at
  

10   some other point before you can get it admitted into
  

11   evidence.
  

12             All right.  Oh, my goodness, it truly is 4:55.
  

13   Let's talk about what we'll do tomorrow.  We know we'll
  

14   have some dairy farmers tomorrow, at least I think we
  

15   will.  We know we'll have Mr. Hollon.  Is there any
  

16   other evidence -- oh, and we may, we may or may not have
  

17   additional data from the USDA, so I think that will keep
  

18   us busy all day.  Is there anything anyone else foresees
  

19   as evidence for tomorrow?
  

20             MR. RICHMOND:  Thank you.  You mentioned it,
  

21   Your Honor, we do have some --
  

22             JUDGE CLIFTON:  Your name?
  

23             MR. RICHMOND:  Bill Richmond, USDA.  We do
  

24   have some additional information and some potential
  

25   lines of questioning regarding the outstanding data
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 1   requests, which we can address some housekeeping issues
  

 2   perhaps in the morning.
  

 3             JUDGE CLIFTON:  That's good news.
  

 4             All right.  Does anyone else have any
  

 5   questions about what we'll be doing tomorrow?
  

 6             MR. BESHORE:  May I?  Okay.  I'm honestly not
  

 7   sure how --
  

 8             JUDGE CLIFTON:  Name.
  

 9             MR. BESHORE:  Marvin Beshore.  I'm not sure
  

10   what the best way to handle this is, but there are a
  

11   number of witnesses.  We have -- we do have three farmer
  

12   witnesses for sure tomorrow.  There are a number of
  

13   witnesses from the trade associations, not -- not
  

14   proponents of Proposal 1 but supporting organizations
  

15   for Proposal 1 who are -- would are here and had planned
  

16   to and/or will be here tomorrow in anticipation of being
  

17   able to testify at that time.  You know, whether they
  

18   can come back at a later time or stay until, you know,
  

19   this witness is done, and everybody else is done in
  

20   front of them or whatever, I don't know.
  

21             JUDGE CLIFTON:  We should not do that.  We
  

22   should -- if they're here, and they'd like to be done
  

23   tomorrow, we should try to take them.
  

24             MR. BESHORE:  Okay.  And Mr. Hollon also would
  

25   like to have his testimony continued to get done some
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 1   time here, but I think maybe -- maybe they should be --
  

 2   at the risk of getting into trouble with my own witness
  

 3   here, maybe they should have the opportunity tomorrow, I
  

 4   agree with you.
  

 5             JUDGE CLIFTON:  Yeah, I -- I think so.  I -- I
  

 6   suspect their testimony is short compared to what we
  

 7   expect from Mr. Hollon, and it would be wise to move
  

 8   them in and out so that they're not stuck here.
  

 9             MR. ENGLISH:  Just to be clear, I am
  

10   entirely -- I'm sorry, Chip English.  I think absolutely
  

11   that we should be flexible with those kinds of
  

12   witnesses.
  

13             JUDGE CLIFTON:  Good.  All right.  So you just
  

14   taught me something, Mr. Beshore.  I can ask if dairy
  

15   farmers are here, or producers, but they wouldn't be the
  

16   only drop-in witnesses that I should inquire about,
  

17   there will be other categories as well.
  

18             All right.  We'll -- you can come into this
  

19   room as early at 8:00 tomorrow morning and make
  

20   yourselves comfortable.  The -- the refreshments would
  

21   be out by then.  Talk with one another.  We will not go
  

22   on record until 9:00.  That being said, we go off the
  

23   record now at 4:59.
  

24             (Whereupon the proceedings recessed
  

25             at 4:59 p.m.)
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 3                              LAUREN BECKER, ESQ.
  

 4
   U.S. DEPARTMENT OF      WILLIAM, DAIRY
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                           LAUREL MAY, MARKETING SPECIALIST
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 2
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 3
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 4
    25     TESTIMONY OF ANNIE ACMOODY    1112           1127
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 1         TUESDAY, SEPTEMBER 29, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  THIS RECORD IS BEING MADE ON SEPTEMBER 29,
  

 3   2015, IT IS A TUESDAY, IT IS 9:02 IN THE MORNING.  WE ARE IN
  

 4   CLOVIS, CALIFORNIA.
  

 5           THIS IS DAY SIX OF THE MILK HEARING.  MY NAME IS
  

 6   JILL CLIFTON, I'M THE ADMINISTRATIVE LAW JUDGE WHO IS ASSIGNED
  

 7   TO TAKE IN THE EVIDENCE IN THIS HEARING.  I DO NOT DECIDE THE
  

 8   CASE, I HAVE NO INPUT INTO THE DECISION, ALL I DO IS DECIDE
  

 9   WHAT EVIDENCE IS ADMITTED.  AND THERE ARE TWO KINDS; TESTIMONY
  

10   AND EXHIBITS.  AND THEN I CERTIFY WHAT THE EVIDENCE IS THAT WAS
  

11   RECEIVED AT THE HEARING.  SO I INDICATE WHAT TRANSCRIPT PAGES
  

12   THERE ARE AND WHAT CORRECTIONS HAVE BEEN MADE TO THOSE
  

13   TRANSCRIPT PAGES.  I INDICATE WHAT EXHIBITS WERE ADMITTED INTO
  

14   EVIDENCE.  I ALSO INDICATE WHETHER ANY EXHIBITS WERE REJECTED.
  

15   THEY REMAIN PART OF THE RECORD, JUST AS THOSE THAT ARE
  

16   ADMITTED.  THUS FAR, WE HAVE NO REJECTED EXHIBITS.
  

17           I WOULD LIKE TO DEAL WITH SOME PRELIMINARY MATTERS, BUT
  

18   FIRST, I WOULD LIKE TO TAKE THOSE APPEARANCES OF THOSE
  

19   PARTICIPATING, BEGINNING WITH MEMBERS IN THE UNITED STATES
  

20   DEPARTMENT OF AGRICULTURE.  I AM SUCH AN EMPLOYEE, AND I WOULD
  

21   LIKE THE OTHERS NOW TO LINE UP AT THE PODIUM, AND ONE BY ONE,
  

22   INTRODUCE YOURSELF, INCLUDING THE SPELLING OF YOUR NAME.
  

23       MR. RICHMOND:  GOOD MORNING, YOUR HONOR.  I'M
  

24   WILLIAM RICHMOND, R-I-C-H-M-O-N-D, WITH USDA AMS DAIRY
  

25   PROGRAMS.
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 1       MS. MAY:  GOOD MORNING, LAUREL MAY, L-A-U-R-E-L, M-A-Y,
  

 2   USDA AMS DAIRY PROGRAM.
  

 3       MR. CARMAN:  GOOD MORNING, CLIFFORD CARMAN, C-A-R-M-A-N,
  

 4   DAIRY PROGRAMS, ASSISTANT TO THE DEPUTY ADMINISTRATOR.
  

 5       MR. NIERMAN:  GOOD MORNING, I'M JASON NIERMAN, J-A-S-O-N,
  

 6   N-I-E-R-M-A-N.  I'M THE ASSISTANT MARKET ADMINISTRATOR FROM
  

 7   FEDERAL ORDER 5, AND I'M HERE ON DETAIL WITH AMS DAIRY
  

 8   PROGRAMS.
  

 9       MR. SCHAEFER:  HENRY SCHAEFER, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

10   AGRICULTURAL ECONOMIST WITH THE UPPER MIDWEST MILK MARKETING
  

11   ORDER, FEDERAL ORDER 30, AND I'M HERE ON DETAIL FOR AMS DAIRY
  

12   PROGRAMS.
  

13       MS. BECKER:  LAUREN BECKER, L-A-U-R-E-N, B-E-C-K-E-R, USDA
  

14   OFFICE OF GENERAL COUNSEL.
  

15       MR. HILL:  I'M BRIAN HILL, B-R-I-A-N, H-I-L-L, ALSO
  

16   APPEARING WITH THE OFFICE OF GENERAL COUNSEL.
  

17       JUDGE CLIFTON:  I WOULD LIKE NOW TO TAKE THE APPEARANCES OF
  

18   OTHER PARTICIPANTS, BEGINNING WITH THOSE WHO ARE ON A TEAM
  

19   CONNECTED WITH A PROPOSAL.
  

20       MR. BESHORE:  MARVIN BESHORE, M-A-R-V-I-N, B-E-S-H-O-R-E,
  

21   COUNSEL FOR THE PROPONENTS OF PROPOSAL NUMBER 1, CALIFORNIA
  

22   DAIRIES, INC., LAND O'LAKES, INC., AND DAIRY FARMERS OF
  

23   AMERICA, INC.
  

24       MR. VLAHOS:  JOHN VLAHOS, J-O-H-N, V-L-A-H-O-S.  I'M
  

25   CO-COUNSEL FOR THE PROPONENTS OF PROPOSAL NUMBER 1.
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 1       MS. OLIVER-THOMPSON:  GOOD MORNING, I'M MEGAN OLIVER
  

 2   THOMPSON.  MEGAN IS M-E-G-A-N.  I'M ALSO AN ATTORNEY,
  

 3   CO-COUNSEL WITH THE PROPONENTS FOR PROPOSAL NUMBER 1.
  

 4       MR. SCHAD:  GOOD MORNING, DENNIS SCHAD.  D-E-N-N-I-S,
  

 5   S-C-H-A-D.  I WORK FOR LAND O'LAKES.
  

 6       MR. WEGNER:  THOMAS WEGNER, T-H-O-M-A-S; WEGNER,
  

 7   W-E-G-N-E-R, DAIRY ECONOMIST FOR LAND O'LAKES.
  

 8       MR. ERBA:  GOOD MORNING.  ERIC ERBA, CALIFORNIA DAIRIES.
  

 9   E-R-I-C, E-R-B-A.
  

10       MR. ENGLISH:  GOOD MORNING, YOUR HONOR, ON BEHALF OF THE
  

11   DAIRY INSTITUTE OF CALIFORNIA, PROPOSAL 2.  CHIP ENGLISH, LAW
  

12   FIRM OF DAVIS, WRIGHT, TREMAINE.
  

13       MS. VULIN:  ASHLEY VULIN, A-S-H-L-E-Y; LAST NAME IS V -- AS
  

14   IN VICTOR -- U-L-I-N, ALSO CO-COUNSEL FOR THE DAIRY INSTITUTE
  

15   OF CALIFORNIA.
  

16       MR. SCHIEK:  GOOD MORNING, WILLIAM SCHIEK, S-C-H-I-E-K,
  

17   WITH THE DAIRY INSTITUTE OF CALIFORNIA.
  

18       MS. TAYLOR:  GOOD MORNING, SUE TAYLOR, S-U-E, T-A-Y-L-O-R,
  

19   WITH LEPRINO FOODS, L-E-P-R-I-N-O.
  

20       MR. BLAUFUSS:  GOOD MORNING, ROB BLAUFUSS, B-L-A-U-F-U-S-S,
  

21   AND I'M WITH DEAN FOODS COMPANY.
  

22       MR. DEJONG:  JAMES DEJONG, J-A-M-E-S, D-E-J-O-N-G, I'M A
  

23   DAIRY POLICY AGRICULTURAL ECONOMIST WITH HILMAR CHEESE COMPANY,
  

24   WHICH IS A DAIRY FARMER-OWNED CHEESE, WHEY, AND MILK POWDER
  

25   MANUFACTURER.
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 1       MR. VETNE:  MY NAME IS JOHN VETNE.  I'M A REPRESENTATIVE
  

 2   FOR HILMAR CHEESE, A FARMER-OWNED CHEESE MAKING COMPANY.  THANK
  

 3   YOU.
  

 4       MS. HANCOCK:  NICOLE HANCOCK, N-I-C-O-L-E, H-A-N-C-O-C-K,
  

 5   I'M WITH STOEL RIVES, AND I REPRESENT THE CALIFORNIA PRODUCER
  

 6   HANDLERS ASSOCIATION AND PONDEROSA DAIRIES.
  

 7       JUDGE CLIFTON:  WOULD YOU SPELL THE NAME OF YOUR FIRM?
  

 8       MS. HANCOCK:  I'M HAVING THE HARDEST TIME WITH NOT SPELLING
  

 9   IT.  S-T-O-E-L; RIVES IS R-I-V-E-S.
  

10       JUDGE CLIFTON:  I WOULD LIKE NOW TO TAKE APPEARANCES OF
  

11   THOSE WHO HAVE BEEN PARTICIPATING OR EXPECT TO BE PARTICIPATING
  

12   ON A REGULAR BASIS BUT ARE NOT ASSOCIATED WITH THE PARTICULAR
  

13   PROPOSAL OR AT LEAST NOT PART OF THE TEAM THAT PRESENTED IT.
  

14       MS. ACMOODY:  GOOD MORNING, ANNIE ACMOODY, A-C, M-O-O-D-Y.
  

15   I'M THE ECONOMIST WITH WESTERN UNITED DAIRYMEN.
  

16       MS. REED:  GOOD MORNING, KRISTINE REED, K-R-I-S-T-I-N-E,
  

17   R-E-E-D, COUNSEL FOR SELECT MILK PRODUCERS.
  

18       MR. MERTENS:  GEORGE MERTENS, G-E-O-R-G-E, M-E-R-T-E-N-S
  

19   AND I'M GOING TO BE TESTIFYING FOR DFA.
  

20       MR. TOLLENAAR:  SIETSE TOLLENAAR, S-I-E-T-S-E
  

21   T-O-L-L-E-N-A-A-R, A DAIRY FARMER FROM WHEATLAND, CALIFORNIA.
  

22       JUDGE CLIFTON:  I'M SORRY, YOU -- I DON'T HAVE YOUR NAME IN
  

23   MY HEAD YET AND I COULDN'T WRITE FAST ENOUGH.  WOULD YOU AGAIN
  

24   SPELL YOUR FIRST AND LAST NAME?
  

25       MR. TOLLENAAR:  S-I-E-T-S-E, AND T-O-L-L-E-N-A-A-R.
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 1       JUDGE CLIFTON:  THANK YOU.
  

 2       MR. OLSEN:  PETER OLSEN, P-E-T-E-R, O-L-S-E-N, AND I'M A
  

 3   DAIRYMAN, MEMBER OF DAIRY FARMERS AMERICA.
  

 4       MR. VANDENHEUVEL:  ROB VANDENHEUVEL,
  

 5   V-A-N-D-E-N-H-E-U-V-E-L AND I'M GENERAL MANAGER OF MILK
  

 6   PRODUCERS COUNSEL.  I WILL BE TESTIFYING ON BEHALF OF MILK
  

 7   PRODUCERS COUNSEL.
  

 8       JUDGE CLIFTON:  NOW, LET ME CAPTURE THE RIGHT WAY TO WRITE
  

 9   VANDENHEUVEL.  SO IS IT ALL ONE WORD?
  

10       MR. VANDENHEUVEL:  YES.
  

11       JUDGE CLIFTON:  AND THERE ARE NO SPACES?
  

12       MR. VANDENHEUVEL:  CORRECT.
  

13       JUDGE CLIFTON:  OKAY.  AND THERE'S ONLY ONE CAPITAL LETTER,
  

14   AND THAT'S THE V AS IN VICTOR IN THE BEGINNING?
  

15       MR. VANDENHEUVEL:  CORRECT.
  

16       JUDGE CLIFTON:  THANK YOU.  I LOOK FORWARD TO THE TESTIMONY
  

17   OF THE PEOPLE THAT WE HAVE HERE TODAY.  IF YOU INTEND TO
  

18   TESTIFY AND YOU HAVE NOT YET COME FORWARD, PLEASE COME FORWARD
  

19   NOW AND GIVE US A PREVIEW OF THE SPELLING OF YOUR NAME.  ALL
  

20   RIGHT.  AND WE MAY HAVE OTHERS THAT ARRIVE LATER TIMES DURING
  

21   THE DAY.  WE WELCOME THE TESTIMONY OF ALL PEOPLE WHO WOULD LIKE
  

22   TO BE HEARD HERE.
  

23           WE WOULD LIKE TO TAKE YOU ON THE DAY YOU WOULD LIKE TO
  

24   TESTIFY, SO SOME PEOPLE LIKE TO COME AND LISTEN FOR A DAY OR
  

25   TWO BEFORE THEY BEGIN, SO IT'S ENTIRELY UP TO YOU AS TO WHEN
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 1   YOU WOULD LIKE TO BE WORKED IN.
  

 2           LET'S CONTINUE WITH PRELIMINARY MATTERS.
  

 3           FIRST OF ALL, I WOULD LIKE TO IDENTIFY THE DOCKET
  

 4   NUMBER BY WHICH THIS CASE IS KNOWN IN THE HEARING CLERK'S
  

 5   OFFICE IN THE UNITED STATES DEPARTMENT OF AGRICULTURE.  IN
  

 6   BRACKETS, THE CAPITAL LETTERS [AO] -- THAT STANDS FOR
  

 7   AGREEMENTS AND ORDERS, IT'S THE TYPE OF CASE.  THE DOCKET
  

 8   NUMBER ITSELF IS DOCKET NUMBER 15-0071.
  

 9           THE CAPTION IS IN RE:  MILK IN CALIFORNIA.
  

10           I WOULD ALSO LIKE TO READ A FORMAL STATEMENT ABOUT THIS
  

11   HEARING:
  

12           THIS PUBLIC HEARING IS BEING HELD TO CONSIDER AND TAKE
  

13   EVIDENCE ON THE PROPOSED ESTABLISHMENT OF A FEDERAL MILK
  

14   MARKETING ORDER TO REGULATE THE HANDLING OF MILK IN CALIFORNIA.
  

15   THE PROPOSED MARKETING AREA WOULD INCORPORATE THE ENTIRE STATE
  

16   OF CALIFORNIA.  USDA RECEIVED FOUR PROPOSALS FROM INTERESTED
  

17   PARTIES, SOME THAT INCLUDE CERTAIN MILK PRICING AND POOLING
  

18   PROVISIONS NOT FOUND IN CURRENT FEDERAL MILK ORDERS.  THE
  

19   PROPOSALS INCORPORATE THE SAME DAIRY PRODUCT CLASSIFICATION
  

20   SYSTEM USED THROUGHOUT THE FEDERAL MILK MARKETING ORDER SYSTEM.
  

21   ADDITIONAL FEATURES WOULD RECOGNIZE CALIFORNIA QUOTA PREMIUM
  

22   AND FLUID MILK FORTIFICATION VALUES.
  

23           THIS HEARING WILL CONSIDER THE FOUR PROPOSALS AS
  

24   CONTAINED IN THE FEDERAL REGISTER HEARING NOTICE PUBLISHED ON
  

25   AUGUST 6TH, 2015.  AND IN ADDITION, ALTHOUGH IT MAY NOT HAVE
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 1   APPEARED IN THE FEDERAL REGISTER HEARING NOTICE, WE ARE
  

 2   CONSIDERING AN ALTERNATE DESCRIPTION OF CALCULATIONS REGARDING
  

 3   WHEY -- W-H-E-Y -- AND THAT IS BECAUSE OF ACTIONS THAT WERE
  

 4   TAKEN HERE AT THIS HEARING.
  

 5           ALL RIGHT.  NOW, I WOULD LIKE OTHERS TO PRESENT TO ME
  

 6   PRELIMINARY MATTERS AND WELCOMING AND OTHER REMARKS, BEGINNING
  

 7   WITH THOSE WHO ARE EMPLOYEES OF USDA.
  

 8       MS. MAY:  LAUREL MAY.
  

 9           SO AS ALWAYS, WELCOME.  WE'RE GLAD THAT YOU ARE HERE AT
  

10   THIS HEARING TODAY WITH US.  IF YOU WOULD LIKE TO SPEAK TODAY,
  

11   PLEASE LET MEREDITH KNOW, AND MEREDITH WILL WRITE YOUR NAME
  

12   DOWN SO THAT -- AND LET THE JUDGE KNOW THAT YOU WOULD LIKE TO
  

13   SPEAK.
  

14           IN ADDITION TO COPIES OF YOUR WRITTEN STATEMENT, IF YOU
  

15   HAVE A BUSINESS CARD THAT YOU COULD PRESENT TO THE COURT
  

16   REPORTER, THAT WOULD BE HELPFUL.  THE AUDIENCE MAY QUESTION ANY
  

17   WITNESS.  IF YOU WOULD LIKE TO DO SO, PLEASE APPROACH THE
  

18   MICROPHONE, AND THE JUDGE WILL ACKNOWLEDGE YOU.
  

19           WE ARE BROADCASTING THIS HEARING LIVE AUDIO FEED.  WE
  

20   ARE NOT RECORDING IT, BUT IF PEOPLE THAT YOU KNOW WOULD LIKE TO
  

21   TUNE INTO IT, THEY CAN LISTEN AT TINYURL.COM/CA MILK HEARING.
  

22           THE COURT REPORTER IS REPORTING OFFICIAL TRANSCRIPTS OF
  

23   THIS HEARING, AND THEY WILL BE AVAILABLE APPROXIMATELY TWO
  

24   WEEKS AFTER THE END OF EACH HEARING WEEK.
  

25           EXHIBITS THAT ARE ADMITTED INTO THE RECORD, ARE
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 1   NUMBERED IN ORDER OF THEIR PRESENTATION.  COPIES OF THOSE ARE
  

 2   AVAILABLE.  WE HAVE SOME SPARE COPIES OVER HERE ON THE TABLE,
  

 3   THEY WILL ALSO BE POSTED AFTER TWO WEEKS.
  

 4           WE HAVE REFRESHMENTS IN THE BACK OF THE ROOM THAT YOU
  

 5   ARE WELCOME TO ENJOY.  AND AS FAR AS THE ORDER OF THE DAY GOES,
  

 6   YESTERDAY WE HAD ENDED WITH MR. HOLLON ON THE STAND.  I THINK
  

 7   WE'RE GOING TO GIVE HIM A BREATHER THIS MORNING, AND MR.
  

 8   BESHORE HAS INDICATED THAT HE'S GOING TO ASK MS. ACMOODY TO
  

 9   COME FIRST, AND THEN WE HAVE SOME PRODUCERS TO HEAR, AND SOME
  

10   OTHER TRADE PEOPLE.  AND JUST FOR YOUR INFORMATION, WE WILL BE,
  

11   WE PLAN TO ENTER AS AN EXHIBIT, THE COMPARISON CHART THAT
  

12   COMPARES CDFA AND FEDERAL MILK MARKETING ORDER PRODUCT
  

13   CLASSIFICATIONS, WHICH WAS ADDED LAST WEEK.
  

14       JUDGE CLIFTON:  MS. MAY, WOULD THE PRESENTATION OF THE
  

15   COMPARISON OF THE MILK CLASSIFICATIONS BE A GOOD THING TO BEGIN
  

16   WITH?  NO?  YOU WOULD RATHER HEAR THE PEOPLE WHO HAVE COME HERE
  

17   TO TESTIFY FIRST?  OKAY.  AND I'M -- I -- THERE'S NO AUDIBLE
  

18   RESPONSE, I'M GETTING SHAKING YES OF HEADS, AND THAT'S WHAT I'M
  

19   GOING ON.  THANK YOU.  NOT ONLY BY MS. MAY, BUT ALSO BY
  

20   MR. RICHMOND, SO WE HAVE UNANIMITY OVER THERE.
  

21           ALL RIGHT.  OTHER PRELIMINARY MATTERS.
  

22       MR. ENGLISH:  CHIP ENGLISH, AND I THINK I DIDN'T SPELL IT
  

23   EARLIER TODAY, BUT IT'S C-H-I-P, E-N-G-L-I-S-H, FOR THE DAIRY
  

24   INSTITUTE OF CALIFORNIA.
  

25           I JUST WANT TO SORT OF PUT ON THE RECORD SOME
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 1   DISCUSSIONS I HAVE HAD WITH COUNSEL FOR THE COOPERATIVES AND
  

 2   THE DEPARTMENT.  WE CONTINUED TO TALK ABOUT THE INFORMATION AND
  

 3   DATA REQUESTED FROM THE CALIFORNIA DEPARTMENT OF FOOD AND
  

 4   AGRICULTURE.  AND THERE HAVE BEEN ONGOING DISCUSSIONS ABOUT
  

 5   WHETHER OR NOT THERE WILL BE A WITNESS AND HOW THAT MATERIAL
  

 6   WILL BE PRESENTED.  AND WHILE IT IS, YOU KNOW, OUR STRONG
  

 7   PREFERENCE TO HAVE IT PUT IN AS AN EXHIBIT AS SOON AS POSSIBLE,
  

 8   IF ONLY BECAUSE IT WILL ALLOW CROSS-EXAMINATION TO BE MORE
  

 9   SMOOTH IN TERMS OF ASKING QUESTIONS AS OPPOSED TO
  

10   OFFICIALLY-NOTICED DOCUMENTS, I UNDERSTAND THE DEPARTMENT IS
  

11   STILL WORKING WITH, OR TRYING TO WORK WITH CDFA, AND THEREFORE,
  

12   THEY ARE NOT YET READY TO PUT THIS IN.
  

13           WHILE IT IS MY PREFERENCE TO HAVE IT IN, THE DEPARTMENT
  

14   IS FREE TO SPEAK FOR ITSELF, BUT IT WOULD JUST BE BETTER THE
  

15   SOONER WE HAVE THAT IN, EVEN AS WE HAVE THE USDA'S EVIDENCE
  

16   LAST WEEK.
  

17       JUDGE CLIFTON:  YOU DON'T HAVE TO RESPOND NOW.  YOU ARE
  

18   WELCOME TO, BUT YOU DON'T HAVE TO.
  

19       MR. RICHMOND:  WILLIAM RICHMOND, USDA.  THANK YOU, YOUR
  

20   HONOR.
  

21           I APPRECIATE MR. ENGLISH'S CONCERNS.  WE ARE NOT READY
  

22   TO ENTER INTO THE RECORD ANY OF THE DATA PREPARED BY CFA AT
  

23   THIS TIME.  WE WILL UPDATE EVERYONE IF THIS CHANGES THROUGHOUT
  

24   THE WEEK, OR PERHAPS NEXT WEEK.
  

25       JUDGE CLIFTON:  DO YOU THINK WE'LL STILL BE HERE?
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 1       MR. RICHMOND:  YES.
  

 2       JUDGE CLIFTON:  DO WE HAVE OTHER PRELIMINARY MATTERS BEFORE
  

 3   WE HAVE TESTIMONY FROM THE WITNESS STAND?  ANYONE WHO WANTS TO
  

 4   RECORD WHAT'S GOING ON IN HERE IS WELCOME TO DO SO, AS LONG AS
  

 5   YOU DON'T DO IT IN A WAY THAT IS OBTRUSIVE.  FOR EXAMPLE, IF
  

 6   YOU HAVE A RECORDING DEVICE OF SOME KIND THAT YOU CAN USE WHERE
  

 7   YOU ARE SITTING, THAT WOULD BE IDEAL.  THAT'S NOT OFFICIAL, BUT
  

 8   IT MAY BE USEFUL FOR YOUR OWN PREPARATION FOR QUESTIONS THAT
  

 9   YOU WANT TO ASK, OR AS A REMINDER OF SOME AREA THAT YOU WANT TO
  

10   COVER.
  

11            COPY MACHINE THAT IS IN THE BACK IS AVAILABLE, IF YOU
  

12   NEED ADDITIONAL COPIES FOR YOUR PRESENTATION.  SOME WITNESSES
  

13   LIKE TO HAVE THEIR NOTES THAT THEY BRING TO THE WITNESS STAND,
  

14   WHICH IS TO YOUR LEFT, MY RIGHT.  THEY LIKE TO HAVE THOSE ONLY
  

15   TO PROMPT THEM TO REMEMBER WHAT THEY WANTED TO COVER, AND THEY
  

16   DO NOT WANT IT TO BE ADMITTED AS AN EXHIBIT.  OTHERS HAVE
  

17   PREPARED STATEMENTS THAT THEY ARE BASICALLY READING INTO THE
  

18   RECORD, PERHAPS WITH SOME MODIFICATION, BUT THEY WANT IT ALSO
  

19   AS AN EXHIBIT.  SO EACH WITNESS MAY PROCEED AS HE WISHES WITH
  

20   REGARD TO WHETHER HE WANTS TO ACCOMPANY ORAL TESTIMONY WITH A
  

21   WRITTEN EXHIBIT.
  

22            ALL RIGHT.  ARE THERE OTHER PRELIMINARY MATTERS?  A
  

23   PRELIMINARY MATTER MIGHT BE A REQUEST, SUCH AS MR. ENGLISH
  

24   MADE, IT MIGHT BE A QUESTION, IT MIGHT BE A STATEMENT.  DOES
  

25   ANYBODY HAVE ANYTHING ELSE BEFORE WE PROCEED WITH ADDITIONAL
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 1   TESTIMONY?  ALL RIGHT.  THERE'S NOTHING.
  

 2            MR. BESHORE, WILL YOU BE -- WILL YOU BE CALLING THE
  

 3   NEXT WITNESS?
  

 4       MR. BESHORE:  MR. VLAHOS WILL PRESENT THE NEXT WITNESS.
  

 5       MR. VLAHOS:  JOHN VLAHOS, CO-COUNSEL FOR THE PROPONENTS OF
  

 6   PROPOSAL NUMBER 1.  WE WILL CALL AS OUR WITNESS, ANNIE ACMOODY.
  

 7       JUDGE CLIFTON:  ONE THING I FORGOT TO SAY, COULD THERE BE
  

 8   THREE COPIES FOR MS. FRISIUS EACH TIME WE HAVE A STATEMENT?
  

 9   TWO OF THOSE WILL BE OFFICIAL RECORD COPIES, AND THE ADDITIONAL
  

10   ONE IS ALSO HELPFUL FOR KEEPING TRACK.  ALL RIGHT.
  

11           MS. FRISIUS, I BELIEVE I'M MARKING THIS EXHIBIT AS
  

12   EXHIBIT 21, IS THAT WHAT YOU ARE DOING?
  

13       MR. VLAHOS:  I HAVE EXHIBIT 25, I THOUGHT, YOUR HONOR, BUT
  

14   I MAY BE WRONG.
  

15       JUDGE CLIFTON:  OH, WAIT, WAIT, WAIT.  YES, THANK YOU.  I
  

16   PUT SOME ON TOP.
  

17       MS. FRISIUS:  MR. VLAHOS IS CORRECT, IT IS 25.
  

18       JUDGE CLIFTON:  THANK YOU, MR. VLAHOS, AND THANK YOU
  

19   MS. FRISIUS, THIS WILL BE EXHIBIT 25.
  

20            (THEREAFTER, EXHIBIT 25 WAS MARKED
  

21            FOR IDENTIFICATION.)
  

22       JUDGE CLIFTON:  SO WE'LL TAKE JUST A MINUTE UNTIL THEY HAVE
  

23   BEEN DISTRIBUTED.  IF YOU DON'T HAVE A COPY YET, WOULD YOU
  

24   RAISE YOUR RIGHT HAND?  ARE THERE ANY OTHERS?  WE HAVE ONE MORE
  

25   THAT'S NEEDED -- TWO MORE THAT ARE NEEDED, IF YOU HAVE THEM --
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 1   THREE MORE.
  

 2           DO YOU WANT TO MAKE COPIES AT THE BREAK AND GIVE TO
  

 3   THESE GENTLEMEN, THAT WOULD BE GREAT.  THANK YOU.
  

 4           MS. ACMOODY, I WILL SWEAR YOU IN IN A SEATED POSITION.
  

 5   IF YOU WILL RAISE YOUR RIGHT HAND, PLEASE.
  

 6           DO YOU SOLEMNLY SWEAR OR AFFIRM, UNDER PENALTY OF
  

 7   PERJURY, THAT THE EVIDENCE YOU WILL PRESENT WILL BE THE TRUTH?
  

 8       MS. ACMOODY:  I DO.
  

 9       JUDGE CLIFTON:  PLEASE STATE AND SPELL YOUR NAME.
  

10       MS. ACMOODY:  MY NAME IS ANNIE ACMOODY, A-N-N-I-E, A-C,
  

11   CAPITAL M-O-O-D-Y.
  

12       JUDGE CLIFTON:  MR. VLAHOS, YOU MAY PROCEED.
  

13       MR. VLAHOS:  THANK YOU, YOUR HONOR.
  

14                        DIRECT EXAMINATION
  

15   BY MR. VLAHOS:
  

16      Q.  GOOD MORNING, MS. ACMOODY.
  

17      A.  GOOD MORNING.
  

18      Q.  AGAIN, WOULD YOU STATE YOUR NAME FOR THE RECORD?
  

19      A.  ANNIE ACMOODY.
  

20      Q.  AND WHAT IS YOUR EMPLOYMENT, MS. ACMOODY?
  

21      A.  I WORK FOR WESTERN UNITED DAIRYMEN.
  

22      Q.  AND WHAT IS YOUR POSITION THERE?
  

23      A.  MY OFFICIAL TITLE IS DIRECTOR OF ECONOMIC ANALYSIS.
  

24      Q.  AND HAVE YOU PREPARED SOME WRITTEN TESTIMONY FOR THESE
  

25   PROCEEDINGS?
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 1      A.  I HAVE.
  

 2      Q.  AND THAT IS EXHIBIT 25?
  

 3      A.  THAT'S CORRECT.
  

 4      Q.  IF I MAY, I WOULD LIKE TO GO THROUGH SOME PRELIMINARY
  

 5   THINGS.  COULD YOU STATE BRIEFLY YOUR EDUCATIONAL BACKGROUND,
  

 6   STARTING WITH YOUR COLLEGE OR UNIVERSITY?
  

 7      A.  I HAVE A BACHELOR'S IN AGRICULTURAL ECONOMIC AND
  

 8   MANAGEMENT FROM LAVAL UNIVERSITY IN QUEBEC CITY, CANADA -- THAT
  

 9   ALSO WILL EXPLAIN POTENTIAL WORD SCREW UP THAT I MAY DO IN THE
  

10   FUTURE, THE FRENCH BACKGROUND THERE.  I ALSO HAVE A MASTER'S OF
  

11   AGRICULTURAL ECONOMICS FROM PURDUE UNIVERSITY, THEN I GRADUATED
  

12   IN 2007.
  

13      Q.  OKAY.  AND ALSO COULD YOU TRACE FOR US YOUR EMPLOYMENT
  

14   CAREER?
  

15      A.  I WORK FOR THE CALIFORNIA DEPARTMENT OF FOOD AND
  

16   AGRICULTURE'S DAIRY MARKETING BRANCH WHEN I GRADUATED FROM MY
  

17   MASTER'S, SO I WAS THERE FROM 2007 TO 2010 AS AN AGRICULTURAL
  

18   ECONOMIST.  AND I STARTED WORKING WITH WESTERN UNITED DAIRYMEN
  

19   IN 2010, AND I HAVE BEEN EMPLOYED WITH THEM SINCE.
  

20      Q.  I'M GOING TO USE THE INITIALS CDFA TO STAND FOR THE
  

21   CALIFORNIA DEPARTMENT OF FOOD AND AGRICULTURE.  WOULD YOU TELL
  

22   US BRIEFLY WHAT YOUR DUTIES AND RESPONSIBILITIES WERE WHEN YOU
  

23   EMPLOYED BY CDFA?
  

24      A.  I COMPILED ECONOMIC DATA ON A REGULAR BASIS, ASSISTED
  

25   IN RELEASING THE CLASS PRICES ON A MONTHLY BASIS, ALSO SERVED
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 1   ON PANELS DURING PRICING HEARINGS TO PROVIDE RECOMMENDATIONS TO
  

 2   THE SECRETARY OF AGRICULTURE.
  

 3      Q.  AND WHAT IS YOUR EXACT TITLE WITH WESTERN UNITED
  

 4   DAIRYMEN?
  

 5      A.  DIRECTOR OF ECONOMIC ANALYSIS.
  

 6      Q.  WHAT ARE YOUR RESPONSIBILITIES AND DUTIES IN THAT
  

 7   POSITION?
  

 8      A.  A LOT OF FUN STUFF.  I PRESENT MONTHLY ANALYSIS OF
  

 9   CURRENT MARKET CONDITIONS TO OUR BOARD OF DIRECTORS.  I PROVIDE
  

10   ECONOMIC ANALYSIS OF POTENTIAL EFFECTS OF DIFFERENT POLICIES OR
  

11   PRICING ISSUES THAT MIGHT ARISE, DEPENDING ON WHAT IS THE TOPIC
  

12   OF THE DAY.  SERVE ON -- TESTIFY AT PRICING HEARINGS IN FRONT
  

13   OF CDFA, WE HAVE DONE THAT A LOT IN RECENT YEARS.  I ALSO WRITE
  

14   A WEEKLY MARKET COMMENTARY FOR OUR NEWSLETTER AND PROVIDE
  

15   OUTREACH TO OUR MEMBERSHIP ON DIFFERENT TOPICS OF INTEREST.
  

16      Q.  YOU MENTIONED HAVING TESTIFIED BEFORE CDFA ON A VARIETY
  

17   OF MATTERS, HAVE THEY INCLUDED ISSUES CONCERNING THE MATTER IN
  

18   WHICH WHEY IS VALUED IN THE PRICING FORMULAS?
  

19      A.  YES.
  

20      Q.  CAN YOU ESTIMATE APPROXIMATELY HOW MANY TOTAL HEARINGS
  

21   THAT YOU HAVE TESTIFIED IN?
  

22      A.  I PREPARED TESTIMONY FOR SIX HEARINGS THAT CONTAINED,
  

23   TO SOME EXTENT, A WHEY ISSUE COMPONENT.  TO SOME EXTENT, THOSE
  

24   ARE TEMPORARY PRICING CHANGES, SOME OF THEM WERE FULL-ON
  

25   CHANGES.
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 1      Q.  NOW, YOU ARE HERE TESTIFYING ON BEHALF OF WESTERN
  

 2   UNITED DAIRYMEN, AND I KNOW YOUR WRITTEN TESTIMONY WILL COVER
  

 3   WHAT WESTERN UNITED DAIRYMEN IS, BUT COULD YOU JUST BRIEFLY
  

 4   TELL US ABOUT WESTERN UNITED?
  

 5      A.  IT IS AN ASSOCIATION OF DAIRY FARMERS, SO WE REPRESENT
  

 6   THE DAIRY FARM FAMILIES IN THE STATE ON A MULTITUDE OF ISSUES
  

 7   THAT INCLUDE PRICING ISSUES, ENVIRONMENTAL REGULATIONS, POLICY
  

 8   ISSUES, LEGISLATIVE, SACRAMENTO AND WASHINGTON DC.
  

 9      Q.  OKAY.  HAS WESTERN UNITED TAKEN A POSITION THROUGH ITS
  

10   BOARD OF DIRECTORS, IN SUPPORT OF THE PROPOSAL MADE BY THE
  

11   THREE COOPERATIVES HERE IN THESE PROCEEDINGS?
  

12      A.  YES, THEY HAVE.  A UNANIMOUS POSITION, I MIGHT ADD.
  

13      Q.  OKAY.  AND HOW MANY DIRECTORS ARE THERE?
  

14      A.  20.
  

15      Q.  AND WHERE DO THEY COME FROM, WHAT PARTS OF THE STATE?
  

16      A.  ALL OVER THE STATE.  WE HAVE FROM ALL THE WAY FROM
  

17   SOUTHERN CALIFORNIA TO THE NORTHERN PART OF THE STATE.
  

18      Q.  OKAY.  YOU HAVE INDICATED TO US THAT YOU HAVE PREPARED
  

19   WRITTEN TESTIMONY.  IT WOULD BE APPROPRIATE AT THIS TIME TO
  

20   READ YOUR TESTIMONY INTO THE RECORD.
  

21      A.  OKAY.  THANK YOU.
  

22           AND I WILL TRY TO GO SLOW, SINCE IT SEEMS TO BE THE
  

23   THEME THAT I HAVE SEEN.
  

24      Q.  EXCUSE ME, BEFORE I -- BEFORE I ASK YOU TO DO THAT, ONE
  

25   MORE QUESTION ABOUT YOUR DIRECTORS.  YOU INDICATED THEY COME
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 1   FROM ALL PARTS OF THE STATE.  HOW ARE THEY APPOINTED?
  

 2      A.  IT'S AN ELECTION PROCESS WITH MEMBERSHIP VOTES, SO
  

 3   DIRECTORS ARE ELECTED FOR A PERIOD OF THREE YEARS.
  

 4      Q.  IS IT BY DISTRICT?
  

 5      A.  YES.
  

 6      Q.  AND SO --
  

 7      A.  WE HAVE TWELVE DISTRICTS.
  

 8      Q.  AND THE FARMERS IN THE TWELVE DISTRICTS VOTE FOR THE
  

 9   REPRESENTATIVES AND THAT'S THE BOARD OF DIRECTORS?
  

10      A.  CORRECT.
  

11      Q.  OKAY.  AND NOW YOU MAY READ THE STATEMENT OF YOUR
  

12   WRITTEN TESTIMONY.
  

13      A.  CORRECT.
  

14          MY NAME IS ANNIE ACMOODY.  I AM THE DIRECTOR OF
  

15   ECONOMIC ANALYSIS FOR WESTERN UNITED DAIRYMEN -- AND THE
  

16   ABBREVIATION FOR THAT IS WUD, AND I'LL REFER TO IT AS WUD FOR
  

17   SHORTENING OF THE LENGTH OF THE NAME.
  

18          SO WE ARE AN ASSOCIATION OF DAIRY FARMERS REPRESENTING
  

19   CALIFORNIA DAIRY FAMILIES.  WE HAVE MEMBERS LOCATED THROUGHOUT
  

20   THE ENTIRE STATE --
  

21       JUDGE CLIFTON:  EXCUSE ME, IS THIS YOUR SLOW SPEED?
  

22       MS. ACMOODY:  IT IS, I DID WARN YOU.  IT'S NOT SLOW ENOUGH,
  

23   IS IT?
  

24           I WAS BUT TRAINED BY PRODUCERS, THEY LIKE TO GET THINGS
  

25   DONE QUICK, SO I TRY TO -- OKAY.  SO I WILL SLOW DOWN.
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 1       MR. VLAHOS:  HALF SPEED.  HALF SPEED.
  

 2       MS. ACMOODY:  OKAY.  HALF SPEED.
  

 3       WE HAVE MEMBERS LOCATED THROUGHOUT THE ENTIRE STATE, FROM
  

 4   SAN DIEGO COUNTY, ALL THE WAY THROUGH DEL NORTE COUNTY.
  

 5           IS THAT BETTER?
  

 6       JUDGE CLIFTON:  PERFECT.
  

 7       MS. ACMOODY:  WE ALSO REPRESENT MEMBERS OF ALL SIZES,
  

 8   (RANGING FROM 17 COWS TO 10,000 COWS), ORGANIC AND
  

 9   CONVENTIONAL.
  

10           WESTERN UNITED DAIRYMEN WAS ESTABLISHED IN 1985 AS A
  

11   RESULT OF THE MERGER BETWEEN TWO ORGANIZATIONS WITH ROOTS IN
  

12   THE 30'S; UNITED DAIRYMEN AND WESTERN DAIRYMEN.  THROUGH THE
  

13   '60'S THE CALIFORNIA DAIRY INDUSTRY PRICING SYSTEM WAS
  

14   CHANGING.  WESTERN WAS A KEY PLAYER IN THE DEVELOPMENT OF THE
  

15   POOLING PROGRAM.
  

16           TODAY, WUD'S MEMBERSHIP BENEFITS COVER MANY AREAS.
  

17   THEY INCLUDE RESOURCES IN LABOR LAW, SAFETY, ANIMAL WELFARE,
  

18   ENVIRONMENTAL REGULATIONS, LEGISLATIVE ISSUES, COMMUNICATIONS,
  

19   MEDIA RELATIONS, AND PRICING ISSUES.  WE ALSO PROVIDE
  

20   EDUCATIONAL RESOURCES, THROUGH SEMINARS, WORKSHOPS, WRITTEN
  

21   MATERIALS, SOCIAL MEDIA, AND OUR WEBSITE.  SPECIFICALLY, WE
  

22   HAVE FOUR FIELD REPRESENTATIVES THROUGHOUT THE STATE READY TO
  

23   ASSIST MEMBERS WHEN NEEDED.  WE ARE REPRESENTED IN SACRAMENTO
  

24   AND WASHINGTON DC TO ENSURE LAWS AND POLICY POTENTIALLY
  

25   IMPACTING OUR MEMBERSHIP ARE MONITORED AND ACTED UPON PROMPTLY
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 1   AND EFFICIENTLY.  ON THE ENVIRONMENT FRONT, WUD ADVOCATES FOR
  

 2   ITS MEMBERS WITH LOCAL, REGIONAL, STATE, AND FEDERAL
  

 3   ENVIRONMENTAL AGENCIES, (AIR AND WATER QUALITY, CLIMATE CHANGE
  

 4   ISSUES, ETCETERA), TO ENSURE THAT REGULATIONS THAT ARE
  

 5   DEVELOPED BY THESE AGENCIES TAKE THE CONCERNS OF OUR MEMBERS
  

 6   INTO ACCOUNT.  WUD ALSO WORKS WITH ITS MEMBERS TO HELP THEM
  

 7   UNDERSTAND THE REGULATIONS AND MAKE SURE THEY GET FAIR
  

 8   TREATMENT BY THE REGULATORS.
  

 9           WE ARE A GRASS-ROOTS ORGANIZATION AND AN ELECTED BOARD
  

10   OF 20 DIRECTORS GOVERNS OUR POLICY.  THEY MEET ONCE A MONTH TO
  

11   DISCUSS ISSUES THAT AFFECT OUR MEMBERSHIP.  SPECIFICALLY, OUR
  

12   MISSION STATES:  "IN APPRECIATION OF THE TREMENDOUS DEDICATION
  

13   OF CAPITAL, LABOR AND CARE AND CONCERN THAT OUR MEMBERS HAVE
  

14   INVESTED IN THEIR DAIRIES, THE BOARD OF DIRECTOR WILL EARNESTLY
  

15   AND CONSCIENTIOUSLY WORK TO PROMOTE SOUND LEGISLATIVE AND
  

16   ADMINISTRATIVE POLICIES AND PROGRAMS, FOR THE PROFITABILITY OF
  

17   THE INDUSTRY, AND THE WELFARE OF THE CONSUMERS, BY STRIVING
  

18   ALWAYS TO DEVELOP CONCEPTS FOR THE GENERAL WELFARE AND
  

19   LONGEVITY OF DAIRY PRODUCERS, WHILE MAINTAINING THE STRONG
  

20   POSITIVE, PUBLIC IMAGE OF THE DAIRY FARMERS."  THAT WAS A
  

21   REALLY LONG SENTENCE, I APOLOGIZE.
  

22           WE ARE HERE TODAY BECAUSE OUR MEMBERS' FARMS ARE
  

23   CONFRONTED WITH DISORDERLY MARKETING CONDITIONS WHICH THREATENS
  

24   THEIR VIABILITY IN THE STATE.  SINCE THE GONSALVES MILK POOLING
  

25   ACT WAS IMPLEMENTED IN 1969, THE CDFA HAS ADMINISTERED A STATE
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 1   MILK MARKETING ORDER AND HAS TRIED TO STRIVE TO BALANCE
  

 2   INDUSTRY INTERESTS.  IN RECENT YEARS HOWEVER, CALIFORNIA --
  

 3       JUDGE CLIFTON:  EXCUSE ME, LET ME STOP YOU.  WOULD SOMEONE
  

 4   CLOSE THAT BACK DOOR, PLEASE?  AND WHILE I HAVE GOT YOU
  

 5   STOPPED, WOULD YOU SPELL CONSCIENTIOUS JUST FOR THE RECORD ON
  

 6   THE PREVIOUS PAGE?  CONSCIENTIOUSLY.
  

 7       MS. ACMOODY:  YES, C-O-N-S-C-I-E-N-T-I-O-U-S-L-Y.
  

 8       JUDGE CLIFTON:  THANK YOU SO MUCH.
  

 9       MS. ACMOODY:  I REALLY COULDN'T GET THAT PRONOUNCED
  

10   CORRECTLY.
  

11       JUDGE CLIFTON:  NO, I LIKED IT WITH ITS FRENCH FLAVOR.
  

12       MS. ACMOODY:  THANK YOU.  SO WHERE WAS I?  OKAY.
  

13           IN RECENT YEARS, CALIFORNIA'S MINIMUM PRICES HAVE
  

14   FAILED TO REFLECT NATIONAL VALUES FOR CLASSIFIED MILK USES.
  

15   THIS HAS LED TO INCREASINGLY DIFFICULT MARKETING CONDITIONS FOR
  

16   DAIRY FARMS OPERATING IN CALIFORNIA.
  

17           THE UNITY WE HAVE SEEN IN THE CALIFORNIA PRODUCERS'
  

18   COMMUNITY IN THE LAST FEW YEARS, IS TESTIMONY TO THE UNDENIABLE
  

19   DISRUPTION CAUSED TO CALIFORNIA DAIRY FAMILIES AND THEIR
  

20   EMPLOYEES BY THE INEQUITY IN CALIFORNIA'S MILK PRICING,
  

21   COMPARED TO THE PRICE DISCOVERY MECHANISM IN STATES OPERATING
  

22   UNDER THE FEDERAL SYSTEM.
  

23           MORE SPECIFICALLY, WITH THE FIXED WHEY FACTOR
  

24   IMPLEMENTED ON DECEMBER 1, 2007, IT WAS ONLY A MATTER OF TIME
  

25   BEFORE PRICES WOULD FALL SIGNIFICANTLY OUT OF ALIGNMENT WITH
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 1   THE FEDERAL ORDER PRICING.  THE ISSUE BECAME PARTICULARLY
  

 2   APPARENT IN 2011 AS THE VALUE OF DRY WHEY STARTED TO RISE.  THE
  

 3   PRODUCER COMMUNITY, CONCERNED WITH THE INEQUITY, OVERWHELMINGLY
  

 4   SUPPORTED SOME CHANGES.  LAND O'LAKES SUBMITTED A PETITION ON
  

 5   MAY 24, 2011, AGREEING THE ISSUE SHOULD BE REVISITED.  CDFA
  

 6   CALLED FOR A HEARING ON JUNE 30, 2011.  SUPPORT FROM DAIRY
  

 7   PRODUCER ORGANIZATIONS AND COOPERATIVES WAS UNPARALLELED.  ALL
  

 8   SOUGHT CHANGES THAT WOULD BRING THE CALIFORNIA 4B PRICE IN
  

 9   CLOSER ALIGNMENT WITH FEDERAL ORDER PRICES.  AS A RESULT OF THE
  

10   HEARING, CDFA DECIDED TO IMPLEMENT CHANGES ELIMINATING THE
  

11   FIXED WHEY FACTOR AND REPLACING IT WITH A SLIDING SCALE.
  

12           THE CHANGES RESULTING FROM THE JUNE 30, 2011, HEARING,
  

13   AND IMPLEMENTED ON SEPTEMBER 1, 2011, WERE AN IMPROVEMENT FOR
  

14   PRODUCERS.  THE WHEY VALUE IS NOW ALLOWED TO FLUCTUATE.
  

15   HOWEVER, WHILE WUD APPRECIATED THE MODIFICATION, WE BELIEVED IT
  

16   STILL FELL SHORT OF AN APPROPRIATE METHOD TO DETERMINE THE WHEY
  

17   VALUE IN THE CLASS 4B FORMULA.  HENCE, WUD SUBMITTED A PETITION
  

18   TO CDFA ON DECEMBER 2ND, 2011, PROPOSING TO MODIFY THE CURRENT
  

19   SLIDING SCALE IN THE CLASS 4B FORMULA TO ALLOW THE WHEY FACTOR
  

20   TO MORE CLOSELY REFLECT THE WEIGH VALUE GENERATED BY THE
  

21   CURRENT CLASS III FORMULA.  AT THE TIME, THE DIFFERENCE BETWEEN
  

22   CALIFORNIA'S WHEY VALUE AND FEDERAL ORDERS, SINCE THE SLIDING
  

23   SCALE'S IMPLEMENTATION, AVERAGED A STAGGERING $1.88 PER HUNDRED
  

24   WEIGHT.  CALIFORNIA DAIRY FAMILIES CLEARLY NEEDED A BETTER WAY
  

25   TO CAPTURE THE WHEY VALUE.  UNFORTUNATELY, CDFA DECIDED NOT TO
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 1   ACT ON THE MATTER AND DENIED THE HEARING REQUEST.
  

 2           THE LAST (NON-TEMPORARY) UPDATE TO THE WHEY SCALE
  

 3   OCCURRED IN 2012, WHEN CDFA SECRETARY KAREN ROSS INCREASED THE
  

 4   UPPER END OF THE SCALE BY 10 CENTS (EFFECTIVE AUGUST 1.)
  

 5   FOLLOWING THIS DECISION, SHE CREATED THE DAIRY FUTURE TASK
  

 6   FORCE IN THE HOPES OF FINDING COMMON GROUND BETWEEN INDUSTRY
  

 7   PARTICIPANTS TO IMPROVE THE CALIFORNIA PRICING SYSTEM.  ALMOST
  

 8   THREE YEARS LATER, NO SIGNIFICANT CHANGES OCCURRED, AND
  

 9   PRODUCERS WERE STILL GETTING A CLASS 4B PRICE THAT DOES NOT
  

10   TRACK FMMO CLASS III.
  

11           IN 2013, PRODUCERS SUPPORTED LEGISLATION, (AB 31), THAT
  

12   WOULD HAVE TIED THE WHEY VALUE IN THE CLASS 4B FORMULA TO THE
  

13   WHEY VALUE IN THE CLASS III FORMULA.  THAT LEGISLATION DID NOT
  

14   PASS, DESPITE STRONG UNITY IN THE PRODUCER COMMUNITY.
  

15           EVERY PRODUCER GROUP IN THE STATE HAS WORKED HARD ON
  

16   GETTING THIS ISSUE RESOLVED.  THE LAST HEARING, JUNE 3, 2015,
  

17   WAS CALLED BY SECRETARY ROSS ON HER OWN MOTION, TO PROVIDE
  

18   TEMPORARY RELIEF TO PRODUCERS.  THE CHANGES RESULTING FROM THIS
  

19   HEARING WILL EXPIRE NEXT SUMMER.  WHILE WE APPRECIATED THE
  

20   SECRETARY'S EFFORTS, THE CHANGES MADE ARE TEMPORARY.
  

21   CALIFORNIA DAIRY PRODUCERS NEED A PERMANENT SOLUTION TO THE
  

22   UNFAIR PRICES THEY ARE RECEIVING.  THIS IS AT THE ROOT OF WHY
  

23   WE ARE HERE TODAY.
  

24           IN PARALLEL TO THE EFFORTS SPENT AT THE STATE, AN
  

25   INTEREST IN EXPLORING THE POTENTIAL FOR CALIFORNIA FMMO STARTED
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 1   GROWING IN THE PRODUCER COMMUNITY.  MANY INFORMATIONAL MATERIAL
  

 2   WAS SHARED THROUGH NEWSLETTERS AND PRESENTATIONS WERE DONE
  

 3   THROUGHOUT THE STATE.  SPECIFICALLY, WUD HOSTED A PANEL IN 2012
  

 4   AND IN 2014, AND A PRESENTATION IN 2015, WHERE USDA AND COOP
  

 5   STAFF EXPLAINED TO MEMBERS THE HEARING PROCESS AND HOW FMMO'S
  

 6   OPERATE.  WUD BOARD MEMBERS SPECIFICALLY SPENT TIME TRYING TO
  

 7   UNDERSTAND THE DIFFERENCES BETWEEN FMMO AND THE CALIFORNIA
  

 8   SYSTEM.  AT THAT TIME, IT WAS COMMON KNOWLEDGE THAT COOPS
  

 9   STARTED TO WORK ON DEVELOPING A PROPOSAL FOR CALIFORNIA FMMO'S.
  

10   UNTIL THAT WAS MADE OFFICIAL IN CONTENT WAS MADE PUBLIC, WUD
  

11   DID NOT TAKE A POSITION.
  

12           AFTER THE THREE MAJOR COOPS IN THE STATE SUBMITTED A
  

13   PROPOSAL TO USDA IN FEBRUARY OF 2015, THE WUD BOARD OF
  

14   DIRECTORS UNANIMOUSLY VOTED TO SUPPORT IT AT THE FEBRUARY 20,
  

15   2015, BOARD MEETING.  THIS PROPOSAL WAS A CULMINATION OF THE
  

16   LENGTHY PROCESS AT CDFA WHERE THE INDUSTRY DETERMINED THAT THE
  

17   FMMO WAS NECESSARY TO REMEDY THE AFOREMENTIONED INEQUALITY
  

18   CAUSED BY THE CALIFORNIA SYSTEM.
  

19           IN SHORT, THIS PROPOSAL MEANS TO OUR ORGANIZATION, A
  

20   SOLUTION TO A PROBLEM THAT THE CDFA SECRETARY HAS NOT BEEN ABLE
  

21   TO FIX.  AS MENTIONED PREVIOUSLY, IT IS NO SECRET THAT THE
  

22   CURRENT PRODUCER DISSATISFACTION STEMS LARGELY FROM THE GROWING
  

23   GAP THAT EXISTS BETWEEN THE CLASS III AND CLASS 4B PRICE.  THE
  

24   PART OF THE CDFA CODE THAT STATE "THE METHODS OR FORMULAS SHALL
  

25   BE REASONABLY CALCULATED TO RESULT IN PRICES THAT ARE IN
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 1   REASONABLE AND SOUND ECONOMIC RELATIONSHIP WITH THE NATIONAL
  

 2   VALUE OF MANUFACTURED MILK PRODUCTS" (SECTION 62062) HAS BEEN
  

 3   MENTIONED COUNTLESS TIMES IN THE LAST FIVE YEARS.
  

 4           FOR THE LAST TWELVE MONTHS OF DATA BEFORE THE LATEST
  

 5   TEMPORARY CHANGE CAME INTO EFFECT, THE CLASS 4B WHEY VALUE
  

 6   AVERAGED $1.50 PER HUNDRED WEIGHT, LESS THAN THE FMMO CLASS III
  

 7   VALUE.  THAT'S FOR THE PERIOD AUGUST 2014 TO JULY 2015.
  

 8           WHEN COMMODITY PRICES WERE HIGHER, THE DIFFERENCE WAS
  

 9   EVEN MORE STRIKING WITH CLASS 4B WHEY VALUE BEING $2.03 FOR
  

10   HUNDRED WEIGHT LOWER THAN THE CLASS III IN 2014.  CLASS 4B
  

11   REPRESENTS THE LARGEST CLASS OF MILK IN CALIFORNIA BY
  

12   UTILIZATION.  ACCORDING TO DATA PUBLISHED BY CDFA FOR THIS
  

13   HEARING(SUMMARY OF POOL USAGE PERCENTAGE TABLE), CLASS 4B
  

14   REPRESENTED AN AVERAGE 42% OF THE SNF POOL USAGE AND 47% OF THE
  

15   FAT POOL USAGE IN 2015.  LOOKING BACK AT THE LAST TEN YEARS, IT
  

16   REPRESENTED 41% AND 46% (FOR SNF IN FAT POOL USAGE,
  

17   RESPECTIVELY."  -- AND SNF STANDS FOR SOLIDS NOT FAT.
  

18           THE CLASS PRICE DIFFERENCE PLACES THE CALIFORNIA DAIRY
  

19   OPERATIONS IN THE MUCH LESS COMPETITIVE POSITION THAN THEIR
  

20   COUNTERPARTS WHOSE MILK ARE PRICED BY FMMO REGULATIONS.  THIS
  

21   MEANS THE TWO SYSTEMS YIELD DIFFERENT REGULATED MINIMUM PRICES
  

22   FOR PRODUCT COMPETING IN LIKE MARKETS.  THE RESULTING
  

23   DIFFERENCES IN PRICES MAY CAUSE MARKET DECISIONS THAT ARE BASED
  

24   ON REGULATIONS RATHER THAN MARKET FUNDAMENTALS.  THIS IS
  

25   CLEARLY A CONCERN AND A SIGN OF DISORDERLY MARKET CONDITIONS.
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 1   FOR CALIFORNIA DAIRY FAMILIES TO RECEIVE MILK PRICES ON PARITY
  

 2   WITH THE REST OF THE COUNTRY, THE PROPOSAL SUBMITTED BY THE
  

 3   THREE COOPS (PROPOSAL 1) IS OUR BEST OPTION.
  

 4           ACCORDING TO THE USDA'S PRELIMINARY REGULATORY IMPACT
  

 5   ANALYSIS OF PROPOSALS TO ESTABLISH A CALIFORNIA FEDERAL MILK
  

 6   MARKETING ORDER, THE IMPACT ON CALIFORNIA DAIRY PRODUCERS WOULD
  

 7   BE SIGNIFICANT.  INDEED, THE ANALYSIS POINTS TO AVERAGE
  

 8   INCREASED REVENUES OF $700 MILLION PER YEAR FOR THE FIRST SEVEN
  

 9   YEARS OF IMPLEMENTATION.  ON THE FIRST YEAR ALONE, (2017), USDA
  

10   ESTIMATES INCREASED PRODUCER REVENUES AT $590 MILLION.
  

11   PRODUCERS IN CALIFORNIA DESERVE TO BE ON THE LEVEL PLAYING
  

12   FIELD WITH THEIR COUNTERPARTS IN THE REST OF THE COUNTRY.
  

13       MR. VLAHOS: DOES THAT CONCLUDE YOUR WRITTEN TESTIMONY?
  

14       MS. ACMOODY:  IT DOES.
  

15       MR. VLAHOS:  WELL, THANK YOU VERY MUCH, MS. ACMOODY, OR
  

16   PERHAPS I SHOULD SAY "MERCI BEAU COUP".
  

17           AND MAY I ASK, DOES THE COURT REPORTER HAVE A COPY OF
  

18   THIS?  YES.  I WANTED TO MAKE CLEAR THAT WHEN THE WITNESS USED
  

19   THE WORD WUD, IT WOULD BE INITIALS, ALL CAPS, W-U-D.  AND WHEN
  

20   SHE REFERRED TO "CLASS III" IT WAS THE ROMAN NUMERAL III, AND
  

21   WHEN SHE REFERRED TO "4B", IT WAS THE ARABIC 4 AND SMALL LETTER
  

22   B.
  

23           YOUR HONOR, THAT CONCLUDES OUR TESTIMONY.  I WOULD MOVE
  

24   FOR ADMISSION OF EXHIBIT 25 INTO EVIDENCE.
  

25       JUDGE CLIFTON:  DOES ANYONE WISH TO QUESTION THE WITNESS
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 1   BEFORE DETERMINING WHETHER YOU HAVE ANY OBJECTIONS TO EXHIBIT
  

 2   25 BEING ADMITTED?  THERE IS NO ONE.
  

 3           IS THERE ANY OBJECTION TO IT EXHIBIT 25 BEING ADMITTED?
  

 4   THERE ARE NONE.  EXHIBIT 25 IS ADMITTED INTO EVIDENCE.
  

 5           (THEREAFTER, EXHIBIT 25 WAS
  

 6            RECEIVED INTO EVIDENCE.)
  

 7       MR. VLAHOS:  THANK YOU, YOUR HONOR.
  

 8       JUDGE CLIFTON:  AND I THANK YOU BOTH FOR AN EXCELLENT
  

 9   PRESENTATION.  NOW I WOULD INVITE ANYONE WHO HAS QUESTIONS OF
  

10   MS. ACMOODY TO COME TO THE MICROPHONE WHERE MR. VLAHOS WAS IN
  

11   ORDER TO ASK THOSE QUESTIONS.
  

12       MR. ENGLISH:  GOOD MORNING, CHIP ENGLISH.  AND WHILE I
  

13   THINK I'M A LITTLE BETTER, YOUR HONOR, I STILL SEEM TO HAVE
  

14   WHATEVER IT IS, COLD, ALLERGY, COMBINATION OF THE TWO.  AND
  

15   WHEN THE WITNESS, ONE OF US COMES FROM UPPER CANADA AND THE
  

16   OTHER ONE FROM LOWER CANADA, SO WE'LL SEE IF WE CAN FIGURE THIS
  

17   OUT, FOR ACCENT PURPOSES.
  

18                        CROSS-EXAMINATION
  

19   BY MR. ENGLISH:
  

20      Q.  SO FIRST, AND I ONLY WANT TO ASK QUESTIONS ABOUT
  

21   WHETHER YOU KNOW OF IT.  ARE YOU AWARE THAT THERE WAS A STUDY
  

22   DONE BY MARK STEPHENSON AND CHUCK NICHOLSON REQUESTED BY THE
  

23   COOPERATIVES WITH RESPECT TO WHAT LED TO THE SUBMISSION FOR A
  

24   FEDERAL MILK MARKETING ORDER?
  

25      A.  YES, I AM AWARE.
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 1      Q.  AND HAVE YOU SEEN THAT STUDY?
  

 2      A.  NO, I HAVE NOT.
  

 3      Q.  ALL RIGHT.  AND NOW, YOU SAID THAT YOU HAVE TESTIFIED,
  

 4   I THINK, SIX TIMES AT CDFA HEARINGS?
  

 5      A.  I PREPARED TESTIMONY.  ACTUALLY HAD TO SKIP ONE OR TWO,
  

 6   THEY TEND TO SCHEDULE THOSE HEARINGS AROUND BABIES BEING
  

 7   DELIVERED SO I --
  

 8      Q.  ALL RIGHT.  THAT'S -- OBVIOUSLY, WE'LL GET TO IT, I
  

 9   JUST WANT TO UNDERSTAND, WHEN YOU MENTIONED PREPARING
  

10   TESTIMONY?
  

11      A.  YES.
  

12      Q.  WAS THAT IN YOUR CAPACITY AT WESTERN UNITED SOLELY?
  

13      A.  YES.
  

14      Q.  OKAY.  DID YOU EVER PREPARE EVIDENCE FOR SUBMISSION AT
  

15   A CDFA HEARING WHEN YOU WERE AT CDFA?
  

16      A.  I INTRODUCED DATA WHEN I WAS AT CDFA.
  

17      Q.  BUT THAT WASN'T WHAT YOU REFER -- I JUST WANT THE
  

18   RECORD TO BE CLEAR, THAT WASN'T WHAT YOU WERE REFERRING TO WHEN
  

19   YOU REFERRED TO THE SIX TIMES YOU PREPARED DATA.  YOU PREPARED
  

20   DATA SIX TIMES FOR HEARINGS IN CALIFORNIA AFTER YOU JOINED
  

21   WESTERN UNITED, WAS IT 2010?
  

22      A.  YES, THAT IS CORRECT.
  

23      Q.  OKAY.  AND I WANT TO BE VERY CLEAR ABOUT THE NEXT
  

24   COUPLE OF QUESTIONS BECAUSE I UNDERSTAND YOU WERE AT CDFA AT
  

25   THE TIME, AND I'M NOT ASKING FOR YOUR TESTIMONY AS A
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 1   REPRESENTATIVE OF WESTERN UNITED.  BUT YOU WERE ON THE HEARING
  

 2   PANEL FOR A DECISION MADE WITH RESPECT TO CLASS 1, 2, AND 3
  

 3   PRICING IN 2008?
  

 4      A.  I BELIEVE SO, I WOULD HAVE TO GO BACK AND LOOK IF MY
  

 5   NAME WAS ON THE PANEL REPORT, BUT THAT SOUNDS RIGHT.
  

 6      Q.  AND THAT HEARING STARTED BY THE REQUEST OF SOME
  

 7   PRODUCER ORGANIZATIONS LOOKING FOR AN INCREASE IN CLASS 1, 2
  

 8   AND 3 PRICES?
  

 9      A.  THAT SOUNDS FAMILIAR.
  

10      Q.  AND DID IT ACTUALLY RESULT IN A DECREASE IN CLASS 1, 2,
  

11   AND 3 PRICES?
  

12      A.  THAT ALSO SOUNDS FAMILIAR.
  

13      Q.  AND IS IT FAIR TO SAY THAT, WOULD YOU RECOLLECT THAT A
  

14   REASON GIVEN FOR THAT WAS THAT THERE WAS SURPLUS MILK IN
  

15   CALIFORNIA?
  

16      A.  THAT ALSO SOUNDS FAMILIAR.
  

17      Q.  THANK YOU.  YOU USED THE TERM, AT LEAST A COUPLE TIMES,
  

18   DISORDERLY MARKETING CONDITIONS.
  

19      A.  YES, I KNOW YOU LIKE THAT TERM.
  

20      Q.  WELL, I'M NOT WILL ONLY ONE.  DOES CALIFORNIA ACTUALLY
  

21   USE THAT TERM IN ITS STATUTE, ORDERLY MARKETING CONDITIONS?
  

22      A.  YEAH, I THINK I, THAT I QUOTED SOMETHING HERE ON 6062,
  

23   THAT'S REASONABLE.  THAT'S THE MAIN WORD THEY USE IS REASONABLE
  

24   RELATIONSHIP.  THAT'S A GOOD QUESTION, I COULDN'T ATTEST TO
  

25   THAT SPECIFICALLY.
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 1      Q.  OKAY.  SO SINCE YOU USED THE WORD AS OPPOSED TO MY
  

 2   USING IT, WHAT IS IT THAT YOU MEAN BY DISORDERLY MARKETING
  

 3   CONDITIONS TODAY FOR THIS TESTIMONY?
  

 4      A.  WHAT I MEAN BY THAT IS, THE PRODUCERS IN CALIFORNIA ARE
  

 5   PLACED IN A COMPETITIVE DISADVANTAGE WITH PRODUCERS IN OTHER
  

 6   FMMO'S, AND SO THAT'S DISORDERLY MARKETING CONDITIONS.
  

 7      Q.  AND WHAT IS THAT COMPETITIVE DISADVANTAGE,
  

 8   SPECIFICALLY?
  

 9      A.  THE FACT THAT THEY ARE FACING LOWER REGULATED MILK
  

10   PRICES.
  

11      Q.  ARE THERE ANY OTHER DISORDERLY MARKETING CONDITIONS IN
  

12   YOUR TESTIMONY TODAY?
  

13      A.  THAT IS THE MAIN ONE WE ARE CONCERNED ABOUT.
  

14      Q.  YOU JUST SAID MAIN ONE, SO NOW I'M ASKING IS THERE ANY
  

15   OTHER THAT YOU ARE CONCERNED ABOUT?
  

16      A.  NOT RIGHT NOW.
  

17      Q.  HAS THERE IN THE RECENT PAST BEEN ANOTHER THAT YOU HAVE
  

18   BEEN CONCERNED ABOUT?
  

19      A.  THERE MAY HAVE BEEN, BUT NOT FOR THE PURPOSE OF THE
  

20   ISSUE HERE THAT WE'RE CONCERNED ABOUT.
  

21      Q.  THANK YOU.  LIKE MR. HOLLON AND WITNESSES BEFORE, YOU
  

22   REFERENCED THE FAILURE FOR CALIFORNIA MINIMUM PRICES TO REFLECT
  

23   NATIONAL VALUES FOR CLASSIFIED MILK USES.  WHEN YOU USE THE
  

24   TERM NATIONAL VALUE, ARE YOU REFERRING TO REGULATED PRICE,
  

25   MINIMUM REGULATED PRICES?
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 1      A.  YES.
  

 2      Q.  AND WHEN WERE THOSE NATIONAL VALUES ESTABLISHED?
  

 3      A.  I MEAN, THEY ARE ESTABLISHED ON A MONTHLY BASIS THROUGH
  

 4   THE REGULATED PRICING FORMULAS.
  

 5      Q.  WHEN DID USDA ESTABLISH THOSE FORMULAS?
  

 6      A.  THOSE CHANGED THROUGH THE HEARING PROCESS.  I BELIEVE
  

 7   THE PRICING SYSTEM WAS ESTABLISHED IN THE '30'S, IN THE U.S.,
  

 8   BUT THEY CHANGED OVER TIME.
  

 9      Q.  WHEN WAS THE MOST RECENT TIME THAT USDA FULLY
  

10   ESTABLISHED THOSE VALUES?
  

11      A.  WE HAVE TALKED ABOUT FEDERAL ORDER REFORM, I THINK IN
  

12   2000 WAS THE MAIN CHANGES THAT HAPPENED RECENTLY.
  

13      Q.  OKAY.  NOW, AT THAT TIME, IN 2000, DO YOU KNOW WHAT THE
  

14   HIGHEST LEVEL OF THE DRY WHEY PRICE HAD EVER REACHED?
  

15      A.  NO, I DON'T.
  

16      Q.  OKAY.  YOU REFERENCED IN THE MIDDLE OF -- PAGE 1 IS
  

17   NUMBERED, PAGE 2, SO THE SECOND PAGE OF YOUR TESTIMONY?
  

18      A.  THAT WAS MY EFFORT TO PUT THE PAGE NUMBER, BUT
  

19   APPARENTLY IT DIDN'T FOLLOW THROUGH.
  

20      Q.  I'M EQUALLY COMPETENT NOW.  SO IN THE MIDDLE OF THE
  

21   PAGE, THAT IS THE SECOND PAGE OF YOUR TESTIMONY, YOU STATED,
  

22   "THE ISSUE BECAME PARTICULARLY APPARENT IN 2011 AS THE VALUE OF
  

23   DRY WAY STARTED TO RISE."  CORRECT?
  

24      A.  YES.
  

25      Q.  DO YOU KNOW WHETHER THE VALUE OF DRY WHEY IN 2011 WAS
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 1   HIGHER THAN DRY WHEY HAD EVER BEEN BEFORE?
  

 2      A.  THAT IS A, I THINK, I DON'T HAVE A DATA SET IN FRONT OF
  

 3   ME, SO I DON'T WANT TO SPEAK TO THAT.
  

 4      Q.  BUT FEDERAL MILK MARKETING ORDERS HAVE NOT MODIFIED THE
  

 5   FORMULAS USED FOR DRY WHEY WHEN PRICES FOR DRY WHEY HAVE BEEN
  

 6   AT THE CURRENT LEVELS, CORRECT?
  

 7      A.  CORRECT.
  

 8      Q.  ON THE THIRD PAGE OF YOUR TESTIMONY YOU INDICATE AT THE
  

 9   LAST HEARING, SECRETARY ROSS MADE A MOTION TO PROVIDE TEMPORARY
  

10   RELIEF TO PRODUCERS.  AND YOU DISCUSSED THE FACT THAT IT WAS
  

11   TEMPORARY, BUT WHAT WAS THE NATURE OF THAT RELIEF, REGARDLESS
  

12   OF WHETHER IT WAS TEMPORARY OR NOT?  WHAT DID IT PROVIDE AS
  

13   RELIEF FOR DAIRIES?
  

14      A.  I'M NOT REALLY SURE --
  

15      Q.  WHAT WAS THE NATURE OF THE CHANGE?  I UNDERSTAND IT IS
  

16   TEMPORARY, BUT YOU DON'T PROVIDE FOR THE RECORD WHAT THE CHANGE
  

17   WAS.
  

18      A.  OH, I SEE, RIGHT.  SO THE WAY -- W-A-Y -- THE WHEY --
  

19   W-H-E-Y -- IS CALCULATED, WAS MODIFIED, AND SO A NEW SLIDING
  

20   SCALE WAS IMPLEMENTED SO THAT THE DRY WHEY VALUE COULD GENERATE
  

21   A HIGHER RETURN FOR THE CLASS 4B PRICE.
  

22      Q.  AND WHAT WAS THE LEVEL THAT IT COULD GENERATE FOR THE
  

23   CLASS 4B PRICE THAT WAS HIGHER?
  

24      A.  SO THE SCALE WAS CHANGED.  IT USED TO RANGE BETWEEN 25
  

25   CENTS AND 75 CENTS, AND IT WAS CHANGED TO RANGE BETWEEN ZERO
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 1   AND $2, $2.005 TO BE MORE SPECIFIC.
  

 2       JUDGE CLIFTON:  TELL ME -- TELL ME AGAIN?
  

 3       MS. ACMOODY:  SO IT IS NOT $2 FLAT, IT IS $2 DOLLARS AND A
  

 4   HALF A CENT, SO THAT'S 2.005.
  

 5       JUDGE CLIFTON:  OKAY.  HOW PECULIAR.  OKAY.
  

 6       MR. ENGLISH:  JUST ONE FINAL CLARIFICATION QUESTION.
  

 7   BY MR. ENGLISH:
  

 8      Q.  IF SOMEONE WERE TO GO BACK AND LOOK AT THE CDFA HEARING
  

 9   PANEL DECISION, YOUR NAME WAS DIFFERENT, CORRECT?
  

10      A.  IN 2008?
  

11      Q.  YES.
  

12      A.  THAT IS CORRECT.
  

13      Q.  AND YOUR NAME, JUST SO FOR CLARITY FOR THE RECORD, IF
  

14   SOMEBODY IS LOOKING LATER AND THEY SAY, WE DON'T SEE AND
  

15   ACMOODY, WHAT WAS YOUR NAME AT THE TIME?
  

16      A.  PELLETIER, IT'S SPELLED, P-E-L-L-E-T-I-E-R.
  

17      Q.  THANK YOU VERY MUCH FOR YOUR TESTIMONY.
  

18          I HAVE NO FURTHER QUESTIONS.
  

19       MR. VETNE:  JOHN VETNE FOR HILMAR CHEESE COMPANY.
  

20                        CROSS-EXAMINATION
  

21   BY MR. VETNE:
  

22      Q.  THANK YOU FOR APPEARING TODAY.  MR. ENGLISH ASKED YOU
  

23   SOME QUESTIONS ABOUT YOUR USE OF WORDS.  I WANT TO EXPAND ON
  

24   THAT.
  

25          NEXT TO THE LAST PARAGRAPH YOU USED A WORD COMBINATION,

1133



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1   "MARKET FUNDAMENTALS."  YOU ARE AN ECONOMIST, CORRECT?
  

 2   APPEARING AS AN ECONOMIST?
  

 3      A.  CORRECT.
  

 4      Q.  OKAY.  DOES THE TERM MARKET FUNDAMENTALS HAVE MEANING
  

 5   IN THE DISCIPLINE OF ECONOMICS?
  

 6      A.  IT'S KIND OF A BROAD QUESTION, SO IF IT HAS A MEANING?
  

 7      Q.  A MEANING IN THE ACADEMIC STUDY CALLED ECONOMICS, DOES
  

 8   IT HAVE A MEANING?
  

 9      A.  I SUPPOSE IT DOES.
  

10      Q.  WELL, IF IT DOES, WHAT IS YOUR UNDERSTANDING OF THAT
  

11   TERM AS USED IN THE DISCIPLINE OF ECONOMICS?
  

12      A.  I WOULD HAVE TO GO BACK TO MY ECON 101 BOOK AND LOOK AT
  

13   THE OFFICIAL DEFINITION, BUT YOU JUST WANT A BROAD --
  

14      Q.  PARDON?
  

15      A.  YOU JUST WANT A BROAD EXPLANATION OF WHAT?
  

16      Q.  WELL, THEN LET ME ASK YOU, RATHER THAN GOING BACK TO
  

17   ECON 101, HOW YOU MEAN THIS TERM IN YOUR TESTIMONY?
  

18      A.  OKAY.  THAT'S A -- I SHOULD BE ABLE TO ANSWER THAT ONE.
  

19   SO THE SENTENCE YOU ARE REFERRING TO HERE IS THE ONE, "THE
  

20   RESULTING DIFFERENCES OF PRICES MAY CAUSE MARKET DECISIONS THAT
  

21   ARE BASED ON REGULATIONS RATHER THAN MARKET FUNDAMENTALS."  AND
  

22   WHAT I MEAN BY THAT IS THAT IF PRODUCERS IN CALIFORNIA WERE
  

23   FACED WITH THE SAME MARKET FUNDAMENTALS AS THE REST OF THE
  

24   COUNTRY, WHICH MEANS THEY WERE FACED WITH THE SAME REGULATED
  

25   MINIMUM PRICES, THEN THEY, THE MARKET DECISIONS THEY WOULD BE
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 1   ABLE TO MAKE ON THEIR OPERATIONS WOULD BE DIFFERENT.
  

 2          AND SO IT -- IT'S REALLY A LITTLE BIT DIFFERENT THAN
  

 3   YOUR BASIC MARKET FUNDAMENTALS IN ECONOMICS IN THAT WE ARE
  

 4   OPERATING IN THE REGULATED ENVIRONMENT, SO IT IS NOT
  

 5   NECESSARILY YOUR -- THERE ARE OTHER THINGS THAT IMPACT YOUR
  

 6   FREE-MARKET ECONOMICS THAT YOU WOULD EXPECT.
  

 7      Q.  LET ME SEE IF I UNDERSTAND CORRECTLY.  WHEN YOU USED
  

 8   THE TERM MARKET FUNDAMENTALS IN THIS PARAGRAPH IN THIS
  

 9   SENTENCE, YOU ARE REFERRING TO A SET OF PUBLISHED REGULATED
  

10   MINIMUM PRICES, CORRECT?
  

11      A.  YES, THAT'S WHAT THE WORLD WE ARE OPERATING IN.
  

12      Q.  DOES THAT TESTIMONY THEN, INCLUDE SOMETHING BEYOND
  

13   REGULATED MINIMUM PRICES TO BEHAVIOR OF MARKET PARTICIPANTS IN
  

14   TRANSACTIONS IN A SYSTEM THAT HAS BOTH REGULATED PRICES AND
  

15   COMPETITIVE PRICES?
  

16      A.  I DON'T THINK IT INCLUDES ANYTHING BEYOND THAT.
  

17      Q.  DOESN'T IT INCLUDE BEHAVIOR, JUST YOU ARE LOOKING AT
  

18   PRICES, PERIOD?
  

19      A.  THAT'S WHAT WE'RE CONCERNED ABOUT.
  

20      Q.  OKAY.  AND PREVIOUSLY IN THE SAME SENTENCE YOU SAID,
  

21   "DIFFERENCES IN PRICES MAY CAUSE MARKET DECISIONS."  FIRST WORD
  

22   I WOULD LIKE YOU TO DEFINE IN CONTEXT OF YOUR TESTIMONY IS THE
  

23   WORD MARKET.
  

24      A.  IN THAT SAME SENTENCE, "THE RESULTING DIFFERENCE OF
  

25   PRICE MAY CAUSE MARKET DECISIONS?"
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 1      Q.  YES.
  

 2      A.  SO THE MARKET -- THE MARKETPLACE HERE, WOULD BE THE
  

 3   DAIRY INDUSTRY IN CALIFORNIA.  SO AN EXAMPLE OF A MARKET
  

 4   DECISION COULD BE FOR A DAIRY TO SELL OUT AND PLANT TREES
  

 5   INSTEAD OF REMAINING IN BUSINESS.  SO THE MARKET IS THE DAIRY
  

 6   INDUSTRY HERE IN CALIFORNIA.
  

 7      Q.  OKAY.  SO -- OKAY.  SO THE MARKET YOU ARE REFERRING TO
  

 8   IS THE MARKET FOR MILK WITHIN CALIFORNIA?
  

 9      A.  YES.
  

10      Q.  AND THE DECISIONS THAT YOU ARE REFERRING TO ARE THOSE
  

11   THAT MAY OR MAY NOT BE MADE BY PRODUCERS DAIRY FARMERS WHO SEEK
  

12   TO SELL THEIR MILK IN CALIFORNIA?
  

13      A.  THAT WOULD BE ONE, YES.
  

14      Q.  ARE THERE OTHERS?
  

15      A.  CAN YOU REPEAT EXACTLY WHAT YOU SAID, TO MAKE SURE?
  

16      Q.  THE DECISIONS TO WHICH YOU ARE REFERRING ARE DECISIONS
  

17   MADE BY DAIRY FARMERS TO SELLERS WHO NEED TO SELL THEIR MILK IN
  

18   CALIFORNIA?
  

19      A.  YEAH, THE DECISIONS MADE BY THOSE FARMERS, CORRECT.
  

20      Q.  YOU ARE TALKING ABOUT FARMER DECISIONS HERE WHEN YOU
  

21   USE THE TERM MARKET DECISIONS?
  

22      A.  THAT IS WHAT WE ARE CONCERNED ABOUT.
  

23      Q.  OKAY.  THAT'S WHAT YOU ARE CONCERNED ABOUT.  ARE THERE
  

24   ALSO MARKET DECISIONS ENCOMPASSED IN YOUR TESTIMONY MADE BY
  

25   THOSE THAT BUY MILK PRODUCED WITHIN CALIFORNIA?
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 1      A.  THEY CERTAINLY WOULD BE RELATED.
  

 2      Q.  IS THAT ENCOMPASSED IN YOUR TESTIMONY?
  

 3      A.  YES, THEY ARE PART OF THE SAME MARKETPLACE.
  

 4      Q.  OKAY.  WHAT -- AND IN THAT CASE, IF MARKET DECISIONS
  

 5   INCLUDES DECISIONS BY OTHER THAN DAIRY FARMERS, TO WHAT KIND --
  

 6   WHAT KIND OF DECISIONS ARE YOU REFERRING TO?
  

 7      A.  THE DECISION TO MAKE SPECIFIC PRODUCTS OR PURCHASE MILK
  

 8   FROM SPECIFIC ENTITIES OR VARIOUS ENTITIES.
  

 9      Q.  OKAY.  AND WITH RESPECT TO THOSE DECISIONS, ARE THERE
  

10   DECISIONS WHICH BUYERS THAT YOU BELIEVE ARE INTERFERING WITH
  

11   SOUND ECONOMIC, EITHER PROCUREMENT, TRANSPORTATION, OR
  

12   DISTRIBUTION OF MILK AND DAIRY PRODUCTS?
  

13      A.  I'M NOT SURE I UNDERSTAND YOUR QUESTION.  THAT ARE
  

14   INTERFERING?
  

15      Q.  THAT ARE INTERFERING.  NOT MY -- MY DESCRIPTION OF
  

16   DISORDERLY MARKETING.  ARE THERE DECISIONS MADE BY BUYERS
  

17   WITHIN CALIFORNIA THAT YOU CAN ILLUSTRATE ARE A FORM OF
  

18   MARKETING DISORDER WITHIN CALIFORNIA?
  

19      A.  I'M -- NO, I'M NOT TESTIFYING TO THAT TODAY.  WHAT I'M
  

20   CONCERNED ABOUT IS THE INEQUALITY IN THE PRICE DIFFERENCE
  

21   BETWEEN THE REGULATED SYSTEM AND THE FMMO PRICES.
  

22      Q.  OKAY.  I'M LOOKING AT THE FIRST, SECOND, THIRD, FOURTH
  

23   FULL PARAGRAPH ON PAGE TWO OF YOUR PREPARED TESTIMONY.  A
  

24   LITTLE BIT BELOW THE MIDDLE OF THAT PARAGRAPH.  YOU ARE
  

25   REFERRING TO WHAT HAPPENED IN DECEMBER OF 2011, ALLOWING YOUR
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 1   WHEY FACTOR TO MORE CLOSELY AFFECT THE WHEY VALUE GENERATED BY
  

 2   THE CURRENT CLASS III FORMULA.
  

 3           BY CURRENT CLASS III FORMULA, YOU ARE -- THIS IS 2015,
  

 4   THE SAME FEDERAL CLASS III FORMULA WAS IN EFFECT IN 2011,
  

 5   CORRECT?
  

 6      A.  YES, I DON'T SEE WHERE YOU ARE REFERRING TO, BUT, YES,
  

 7   THAT'S THE SAME FORMULA AS IT IS TODAY.
  

 8      Q.  OKAY.  DO YOU SEE THE SENTENCE BEGINNING "AT THE TIME,
  

 9   THE DIFFERENCE BETWEEN CALIFORNIA'S WHEY VALUE," ABOUT SEVEN
  

10   LINES UP FROM THE BOTTOM OF THE SECOND PAGE?
  

11      A.  SEVEN FROM THE BOTTOM.  YES.  "AT THE TIME, THE
  

12   DIFFERENCE BETWEEN CALIFORNIA'S WHEY VALUE AND FEDERAL ORDERS
  

13   SINCE THE SLIDING SCALE'S IMPLEMENTATION AVERAGED $1.88."
  

14          IS THAT WHAT YOU ARE REFERRING TO?
  

15      Q.  YOU ARE REFERRING WHEN YOU SAY "FEDERAL ORDERS" THERE,
  

16   YOU MEANT TO INCLUDE OR MEANT TO REFER TO THE FEDERAL ORDER
  

17   WHEY VALUE?
  

18      A.  THAT IS CORRECT, THAT'S WHAT IT IS MEANT TO REFER TO.
  

19      Q.  NOT THE FEDERAL ORDER.  FEDERAL ORDER'S MORE GENERIC?
  

20      A.  THAT'S RIGHT.
  

21      Q.  AND THE SAME WOULD BE TRUE IN THE LAST PAGE OF YOUR
  

22   TESTIMONY, THE SECOND LINE, "WITH CLASS 4B WHEY VALUE BEING AN
  

23   AVERAGE OF $2.03 PER HUNDREDWEIGHT LOWER THAN CLASS III IN
  

24   2014."  YOU --
  

25      A.  CLASS III, YES, WOULD BE THE WHEY VALUE.
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 1      Q.  THE WHEY VALUE IN CLASS III?
  

 2      A.  CORRECT.
  

 3      Q.  OKAY.  AND ON THE TOP OF THE THIRD PAGE OR YOUR
  

 4   PREPARED TESTIMONY, REFERRING TO "NO SIGNIFICANT CHANGES
  

 5   OCCURRED, AND PRODUCERS WERE STILL GETTING A CLASS 4B PRICE
  

 6   THAT DOES NOT TRACK FMMO CLASS III."
  

 7          ACTUALLY, YOU ARE REFERRING TO SOMETHING THAT HAPPENED
  

 8   IN 2012, SO THAT WOULD BE DID NOT TRACK AT THE TIME, CORRECT?
  

 9      A.  CORRECT.
  

10      Q.  OKAY.  AND BY "DID NOT TRACK FMMO CLASS III,"  YOU ARE
  

11   AGAIN REFERRING TO THE WHEY VALUE IN CLASS III?
  

12      A.  I THINK THE SPECIFIC STATEMENT HERE WAS PERTAINING TO
  

13   THE CLASS 4B, AND THE ACTUAL CLASS 4B AND THE ROMAN NUMERAL
  

14   CLASS III, BUT THE FACT THAT IT DID NOT CORRELATE ON THE WHEY
  

15   PORTION IS INCLUDED IN THAT STATEMENT.
  

16      Q.  OKAY.  AND BY, "DID NOT TRACK CLASS III," WAS IT YOUR
  

17   INTENTION TO INSTRUCT THAT THE CALIFORNIA CLASS 4B PRICE DID
  

18   NOT MOVE IN SYNC WITH THE FEDERAL CLASS III PRICE?
  

19      A.  THAT IS WHAT THAT SENTENCE -- YEAH -- SAYS.
  

20      Q.  AND IT HAD -- IT HAD MOVED MORE IN SYNC IN THE PAST,
  

21   CORRECT?
  

22      A.  IT HAD, IN THE PAST.
  

23      Q.  OKAY.  AND THAT'S WHAT YOU ARE REFERRING TO THE PAST IN
  

24   SYNC VERSUS 2012 AND MORE RECENTLY NOT IN SYNC, CORRECT?
  

25      A.  YES.
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 1      Q.  OKAY.  AND IN THE PAST, WHEN STATE CLASS 4B WAS BETTER
  

 2   IN SYNC WITH FEDERAL CLASS III, IT MOVED TO ADD A LEVEL THAT
  

 3   WAS BELOW FEDERAL CLASS III, CORRECT?
  

 4      A.  YES, IF WE WANTED TO LOOK AT THE SPECIFIC DATA, I'M
  

 5   PRETTY SURE THAT MR. HOLLON INTRODUCED A WIDE RANGE OF
  

 6   COMPARISON BETWEEN THE CLASS 4B AND THE CLASS III, AND I DON'T
  

 7   HAVE THE SPECIFIC AVERAGES IN FRONT OF ME.
  

 8      Q.  BUT THE STATE CLASS 4B PRICE INCLUDES MATHEMATICAL
  

 9   COMPONENTS?
  

10      A.  YES.
  

11      Q.  A REFERENCE PRICE FOR THE COMMODITY YOU ARE LOOKING TO,
  

12   CORRECT?
  

13      A.  YES.
  

14      Q.  AN ALLOWANCE FOR THE PROCESSOR TO CONVERT RAW MILK TO
  

15   THAT PRODUCT, CORRECT?
  

16      A.  RIGHT.
  

17      Q.  AND A MARKET ADJUSTMENT TO ADJUST FOR THE VALUE OF THAT
  

18   PRODUCT IN CALIFORNIA VERSUS INDUSTRY MARKETS WHERE A LOT OF IT
  

19   IS MARKETED, CORRECT?
  

20      A.  THEY JUST HAVE THE FORMULA AS CONSTRUCTED, YES.
  

21      Q.  AND THAT HAS BEEN CONSTRUCTED WITHIN THE CDFA PROCESS
  

22   IN RESPONSE TO THE LEGISLATIVE DIRECTIVE THAT YOU REFERRED TO
  

23   IN THE BOTTOM OF PAGE 3, "A REASONABLE AND SOUND ECONOMIC
  

24   RELATIONSHIP WITH THE NATIONAL VALUE OF MANUFACTURED MILK
  

25   PRODUCTS," CORRECT?
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 1       MR. VLAHOS:  EXCUSE ME, YOUR HONOR.  MAY I HAVE THE
  

 2   QUESTION REPEATED, YOUR HONOR?  BECAUSE I THINK THE QUESTION
  

 3   MAY BE DIRECTED TO THE WITNESS TO TRY TO SPECULATE WHAT WAS IN
  

 4   THE SECRETARY'S MIND, SO I WOULD LIKE THE QUESTION REPEATED,
  

 5   PLEASE.
  

 6       JUDGE CLIFTON:  ALL RIGHT.  MR. VLAHOS IF YOU WOULD REMAIN
  

 7   NEAR THE MICROPHONE.  NO, I DON'T MEAN RIGHT THIS MINUTE, I
  

 8   MEAN, DON'T GO BACK TO YOUR CHAIR.
  

 9   BY MR. VETNE:
  

10      Q.  OKAY.  IT'S YOUR UNDERSTANDING, IS IT NOT, THAT THE
  

11   LOCATION VALUE SUBTRACTED, BUILT INTO THE CALIFORNIA HISTORICAL
  

12   CLASS 4B PRICE --
  

13      A.  I'M SORRY, WHEN YOU SAY LOCATION VALUE, ARE YOU
  

14   REFERRING TO THE FOB ADJUSTER?
  

15      Q.  THE MARKET ADJUSTMENT, YES.
  

16      A.  I DON'T THINK IT'S REFERRED TO AS A LOCATION.
  

17      Q.  OKAY.  THAT -- I'LL USE YOUR TERM.  IT IS A PART OF THE
  

18   FORMULA THAT IS SUBTRACTED TO ACCOUNT FOR VALUE OF MILK IMPACT
  

19   IN CALIFORNIA, CORRECT?
  

20      A.  THE FOB ADJUSTER IS PART OF THE FORMULA, BUT I'M NOT
  

21   REALLY SURE WHAT -- I'M NOT SURE I CAN AGREE WITH HOW YOU ARE
  

22   STATING IT.
  

23      Q.  OKAY.  DESCRIBE TO ME THE FUNCTIONS OF THE FOB ADJUSTER
  

24   IN THE CALIFORNIA MILK PRICING SYSTEM?
  

25      A.  I DON'T HAVE THE OFFICIAL CDFA DEFINITION IN FRONT OF
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 1   ME, BUT TYPICALLY IT IS DEVELOPED THROUGH THE -- IT IS ADJUSTED
  

 2   THROUGH THE HEARING PROCESS WHEN IN THE INDUSTRY PARTICIPANTS
  

 3   CAN LOOK AT THE DIFFERENCE BETWEEN THE CME PRICES AND PRICES
  

 4   FOR DAIRY PRODUCTS SOLD IN CALIFORNIA.
  

 5       MR. VLAHOS:  EXCUSE ME, MR. VETNE.
  

 6           YOUR HONOR, MAY I SIT DOWN?  BECAUSE THE QUESTION THAT
  

 7   MR. VETNE ASKED AFTER I MADE MY OBJECTION, WAS SOMEWHAT
  

 8   DIFFERENT THAN THE ONE I OBJECTED TO.  SO I CAN SIT DOWN NOW?
  

 9       JUDGE CLIFTON:  YOU MAY, THANK YOU.
  

10       MR. VLAHOS:  THANK YOU, YOUR HONOR.
  

11   BY MR. VETNE:
  

12      Q.  AND DID YOU SERVE ON HEARING PANELS WHERE THAT
  

13   ADJUSTMENT WAS CONSIDERED?
  

14      A.  I CAN'T RECALL SPECIFICALLY.  PERHAPS.  I WOULD HAVE TO
  

15   GO LOOK BACK.
  

16      Q.  AND THERE IS SUCH AN ADJUSTMENT IN THE THE CALCULATION
  

17   OF -- THERE IS, AND HAS BEEN, SUCH AN ADJUSTMENT IN THE
  

18   CALCULATIONS OF MINIMUM CALIFORNIA REGULATED PRICES FOR CHEESE,
  

19   AS WELL AS BUTTER, AS WELL AS FOR NONFAT DRY MILK, CORRECT?
  

20      A.  NOT FOR THE NONFAT DRY MILK.
  

21      Q.  PARDON?
  

22      A.  THERE'S NOT FOR NONFAT DRY MILK.
  

23      Q.  FOR BUTTER AND CHEESE, CORRECT?
  

24      A.  YES.
  

25       JUDGE CLIFTON:  AND WHAT ARE THE CME PRICES, IF YOU WILL
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 1   REMIND ME?
  

 2       MS. ACMOODY:  THE CME STANDS FOR CHICAGO MERCANTILE
  

 3   EXCHANGE.
  

 4   BY MR. VETNE:
  

 5      Q.  SO LET ME TAX MY MEMORY.  IN THE PAST, IN STRUCTURING
  

 6   THE FORMULA FOR THE REGULATED PRICE IN CALIFORNIA OR MILK USED
  

 7   TO PRODUCE CHEESE, CALIFORNIA HAS LOOKED TO THE VALUE OF
  

 8   MANUFACTURED PRODUCTS AS REFLECTED IN THE CME PRICE, CORRECT?
  

 9      A.  THE CME PRICES ARE WHAT IS USED TO CALCULATE THE
  

10   CLASS 4B PRICE IN CALIFORNIA.
  

11      Q.  SO THE ANSWER IS YES, CALIFORNIA HAS LOOKED TO THAT AS
  

12   A REFLECTION OF THE MARKET VALUE THE MANUFACTURED PRODUCT?
  

13      A.  WELL, IT DOESN'T REALLY LOOK TO IT, IT ACTUALLY USES
  

14   IT.
  

15      Q.  IT ACTUALLY USES IT, OKAY.
  

16      A.  SAME DIFFERENCE.
  

17      Q.  OKAY.  I DIDN'T INTEND THERE TO BE THE DIFFERENCE IN
  

18   ACTUAL USE OF MILK.  AND APPLIED AN ADJUSTER, IS THAT CHICAGO
  

19   PRICE?
  

20      A.  THE FOB ADJUSTER IS WHAT I REFERRED TO EARLIER,
  

21   CORRECT.
  

22      Q.  HAS THAT ADJUSTER BEEN MODIFIED DURING THE TIME THAT
  

23   YOU HAVE BEEN WORKING AS AN ECONOMIST, EITHER FOR CDFA OR FOR
  

24   YOUR ORGANIZATION?
  

25      A.  I WOULD HAVE TO GO BACK FOR THE SPECIFICS.  I BELIEVE
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 1   IT HAS, BUT I COULDN'T RECALL THE SPECIFIC NUMBERS OR DETAILS.
  

 2   I WOULD HAVE TO GO BACK AND LOOK AT THE RECORD.
  

 3      Q.  PERHAPS I MISHEARD.  I RECALL HEARING IN RESPONSE TO A
  

 4   QUESTION PUT TO YOU BY CHIP ENGLISH, THAT YOUR USE OF THE TERM
  

 5   NATIONAL VALUE OF MANUFACTURED MILK PRICES, IN YOUR MIND,
  

 6   REFERRED TO THE CLASS III, FEDERAL CLASS III PRICE.
  

 7      A.  WELL, THEY ARE THE REGULATED CLASS PRICES, NOT JUST
  

 8   CLASS III.
  

 9      Q.  REGULATED PRICE.  THERE IS, IN FACT, NO REGULATED PRICE
  

10   FOR MANUFACTURED MILK PRODUCTS, IS THERE?
  

11      A.  I'M NOT SURE I GET YOUR QUESTION.
  

12      Q.  PRODUCT IS CHEESE, PRODUCT IS BUTTER, PRODUCT IS NONFAT
  

13   DRY MILK, PRODUCT IS YOGURT.  THERE IS NO REGULATED PRICE FOR
  

14   THE PRODUCT?
  

15      A.  FOR THE COMMODITIES THEMSELVES?
  

16      Q.  YES.
  

17      A.  THAT IS CORRECT.
  

18      Q.  THAT IS CORRECT.  SO WHAT YOUR INTENTION WAS TO REFER
  

19   TO IN YOUR ANSWER TO MILK USED TO PRODUCE THOSE PRODUCTS.
  

20      A.  RIGHT.  TO THE REGULATED CLASS PRICES, YES.
  

21      Q.  ARE YOU FAMILIAR WITH THE ECONOMIC CONCEPT OF SUPPLY
  

22   AND DEMAND?
  

23      A.  I HAVE HEARD OF IT.
  

24      Q.  AND IN A BROAD SENSE, LAWS OF SUPPLY AND DEMAND IS
  

25   SOMETHING THAT CDFA HAS ATTEMPTED TO APPLY TO ITS MILK PRICING
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 1   SCHEME?
  

 2      A.  THAT IS SOMETHING THAT THEY LOOK AT WHEN PROVIDING
  

 3   RECOMMENDATIONS TO THE SECRETARY.
  

 4      Q.  AND THAT, IN FACT, WAS WHAT DROVE THE DECISION TO
  

 5   REDUCE CLASS II PRICES IN YOUR DIALOGUE WITH MR. ENGLISH,
  

 6   CORRECT?
  

 7      A.  THAT WAS PART OF THE ISSUE THAT I THINK MR. ENGLISH
  

 8   MENTIONED IN THE 2008 DECISION THAT I WOULD HAVE TO GO BACK AND
  

 9   LOOK AT THE PANEL REPORT TO SEE ALL THE SPECIFICS, BUT I THINK
  

10   THAT'S WHAT MR. ENGLISH MENTIONED WAS PART OF IT, SO I'LL TRUST
  

11   THAT HE DIDN'T JUST MAKE IT UP.
  

12      Q.  OKAY.  IN YOUR TESTIMONY, AND CORRECT ME IF I'M READING
  

13   IT WRONG, YOU REFER TO HISTORY OF CALIFORNIA 4B REGULATION AND
  

14   WHEY, TRACKING THE FEDERAL CLASS III PRICE IN VARIOUS PLACES.
  

15   AND YOU AND I HAVE DISCUSSED MOVING IN SYNC WITH BOTH, PERHAPS
  

16   NOT EQUAL TO, CORRECT?
  

17      A.  TRACKING, I'M NOT REAL SURE WHAT YOU ARE REFERRING TO
  

18   IN THE IN SYNC THERE.
  

19      Q.  PRIOR TO 2005, MOVING UP AND DOWN AT ABOUT THE SAME
  

20   TIME, ABOUT THE SAME AMOUNT AS THE FEDERAL SYSTEM, MOVING IN
  

21   SYNC?
  

22      A.  PRICES IN THE CALIFORNIA -- THE CALIFORNIA CLASS 4B
  

23   PRICE USED TO TRACK A LITTLE CLOSER TO THE FEDERAL ORDER
  

24   CLASS III, PRIOR TO THE CHANGE MADE BY CDFA IN 2007.
  

25      Q.  2007.  OKAY.  THAT'S THE YEAR WE SHOULD LOOK TO.
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 1          OKAY.  JUST SO I UNDERSTAND.  TRACK MEANING MOVE UP AND
  

 2   DOWN AT ABOUT THE SAME RATE, ABOUT THE SAME TIME?
  

 3      A.  THAT'S PRETTY RELATIVE.  AND THAT MOVE ALONG CLOSELY.
  

 4      Q.  OKAY.  AND THAT CHANGED IN 2007?
  

 5      A.  IN 2007, THE RELATIONSHIP WAS CHANGED DRAMATICALLY.
  

 6      Q.  OKAY.  AND IN THE NEXT TO THE LAST PARAGRAPH IN YOUR
  

 7   STATEMENT, YOU INTRODUCE FOR THE FIRST TIME, I THINK, IN YOUR
  

 8   STATEMENT -- CORRECT ME IF I'M WRONG -- CONCEPT NOT OF TRACKING
  

 9   OR SYNCING WITH THE FEDERAL SYSTEM PRICE, BUT EQUALING THE
  

10   FEDERAL SYSTEM PRICE.
  

11          AM I CORRECT IN MY READING, THAT'S THE FIRST TIME?
  

12      A.  WHERE ARE YOU REFERRING TO?
  

13      Q.  "THE CLASS PRICE DIFFERENCES," SECOND TO THE LAST
  

14   PARAGRAPH IN YOUR TESTIMONY.  LAST PAGE.
  

15      A.  I'M SORRY, I DON'T SEE WHERE.  THE SECOND TO THE LAST
  

16   PARAGRAPH IN THE TESTIMONY?
  

17      Q.  BEGINS WITH THE WORDS "THE CLASS PRICE DIFFERENCES"?
  

18      A.  YES, I SEE THAT.
  

19      Q.  THAT'S -- THAT'S THE FIRST PLACE IN YOUR TESTIMONY
  

20   WHERE YOU INCORPORATE A CONCEPT NOT MERELY MOVING IN SYNC WITH,
  

21   BUT EQUALING THE NUMBER.  AM I CORRECT?
  

22       MR. VLAHOS:  OBJECTION, I WOULD LIKE MR. VETNE --
  

23       JUDGE CLIFTON:  NAME, PLEASE?
  

24       MR. VLAHOS:  EXCUSE ME, YOUR HONOR.  I WOULD LIKE MR. VETNE
  

25   TO SPECIFY THE LANGUAGE THAT INTRODUCES A CONCEPT.
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 1       JUDGE CLIFTON:  MR. VETNE, I DON'T SEE THE WORD EQUAL.  YOU
  

 2   MAY NEED TO ASK YOUR QUESTION DIFFERENTLY, I DON'T KNOW.
  

 3       MR. VETNE:  OKAY.  I'LL BE HAPPY TO ASK MY QUESTION
  

 4   DIFFERENTLY.  THE IMPORTANCE IS WHETHER THE WITNESS UNDERSTANDS
  

 5   IT, NOT WHETHER COUNSEL DOES.
  

 6       JUDGE CLIFTON:  OH, I THINK WE ALL NEED TO UNDERSTAND WHAT
  

 7   YOU ARE ASKING AND WHAT THE WITNESS IS SAYING IN RESPONSE.
  

 8   BY MR. VETNE:
  

 9      Q.  IN THE NEXT TO THE LAST PARAGRAPH YOU ARE TALKING ABOUT
  

10   CLASS PRICE DIFFERENCES, CORRECT?
  

11      A.  THAT'S HOW THE FIRST SENTENCE STARTS, YES.  "CLASS
  

12   PRICE DIFFERENCE PLACE THE CALIFORNIA," SO ON, SO FORTH, YEAH.
  

13      Q.  AND AT THIS POINT, YOU ARE TALKING ABOUT THE LEVEL OF
  

14   THE RESULTING CLASS III PRICE IN CALIFORNIA, VERSUS THE LEVEL
  

15   OF THE RESULTING CLASS 4B, I'M SORRY, THE LEVEL OF THE FEDERAL
  

16   CLASS III PRICE, VERSUS THE LEVEL OF THE STATE CLASS 4B PRICE,
  

17   CORRECT?
  

18          YOU ARE TALKING ABOUT CLASS PRICE DIFFERENCES.  IS THAT
  

19   A CORRECT DESCRIPTION OF WHAT YOU ARE REFERRING TO AT THIS
  

20   POINT IN YOUR TESTIMONY?
  

21      A.  THE CLASS PRICE DIFFERENCE, YEAH.  I THINK THAT
  

22   SENTENCE SAYS, "THE CLASS PRICE DIFFERENCE PLACES THE
  

23   CALIFORNIA DAIRY OPERATIONS IN A MUCH LESS COMPETITIVE POSITION
  

24   THAN THEIR COUNTERPARTS, WHOSE MILK ARE PRICED BY FMMO
  

25   REGULATIONS."  THE CLASS PRICE DIFFERENCE IS WHAT WE'RE LOOKING
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 1   AT.
  

 2      Q.  CORRECT.  PREVIOUSLY IN YOUR TESTIMONY -- I DON'T KNOW
  

 3   IF MR. VLAHOS NEEDS TO STAND NEXT TO ME THROUGHOUT MY
  

 4   CROSS-EXAMINATION ANYMORE.
  

 5       JUDGE CLIFTON:  I'LL TELL YOU WHAT, LET'S TAKE 15 MINUTES.
  

 6           PLEASE BE BACK AND READY TO GO AT 10:33.
  

 7       (WHEREUPON, A BREAK WAS TAKEN.)
  

 8       JUDGE CLIFTON:  WE ARE BACK ON RECORD AT 10:34.
  

 9           MR. VETNE, YOU MAY COME BACK TO THE PODIUM.
  

10   BY MR. VETNE:
  

11      Q.  MS. ACMOODY, WE WERE TALKING ABOUT USE OF THE TERM
  

12   CLASS PRICE DIFFERENCES IN THE NEXT TO THE LAST PARAGRAPH OF
  

13   YOUR STATEMENT.  CORRECT?
  

14      A.  YES, CLASS PRICE DIFFERENCE.  YEAH.
  

15      Q.  OKAY.  I'VE BEEN THINKING ABOUT MY QUESTION, I WANT TO
  

16   START FROM SCRATCH HERE A LITTLE BIT.
  

17           AS I UNDERSTAND YOUR TESTIMONY, IT IS ESSENTIALLY THAT
  

18   THINGS IN CALIFORNIA BECAME IN A BIT OF DISARRAY STARTING
  

19   PARTICULARLY IN 2007, WHEN THE CALIFORNIA CLASS 4B PRICE DID
  

20   NOT TRACK OR MOVE IN SYNC CLOSELY WITH THE FEDERAL CLASS III
  

21   PRICE; IS THAT CORRECT?
  

22      A.  COULD YOU REPEAT THAT, PLEASE?
  

23      Q.  OKAY.  TRYING TO UNDERSTAND YOUR TESTIMONY.  YOUR
  

24   TESTIMONY IS THAT THINGS IN CALIFORNIA, OR CALIFORNIA DAIRYMEN,
  

25   BECAME IN A BIT OF DISARRAY STARTING IN ABOUT 2007, WHEN THE
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 1   CALIFORNIA CLASS 4B PRICE DID NOT TRACK OR MOVE IN SYNC WITH
  

 2   THE FEDERAL CLASS III PRICE?
  

 3      A.  I THINK THE DAIRY PRODUCERS' COMMUNITY FRUSTRATION
  

 4   STARTED AROUND THAT TIME WHEN THE PRICES STARTED TO MOVE
  

 5   FURTHER APART.
  

 6      Q.  OKAY.  AND YOUR PROPOSED SOLUTION TO THE PROBLEM THAT
  

 7   YOU JUST IDENTIFIED IN 2015, IS NOT TO HAVE THE PRICES MOVE IN
  

 8   SYNC LIKE THEY DID BEFORE, BUT TO MAKE THEM THE SAME, CORRECT?
  

 9      A.  IF I UNDERSTAND CORRECTLY, I BELIEVE THAT'S WHAT THE
  

10   COOPS PROPOSAL IS.
  

11      Q.  OKAY.  NOW --
  

12       JUDGE CLIFTON:  I'M SORRY, I DIDN'T HEAR ALL YOUR QUESTION,
  

13   AND I DIDN'T HEAR YOUR ANSWER.  I HATE TO HAVE YOU DO IT AGAIN,
  

14   BUT IF YOU WOULD.
  

15       MR. VETNE:  YES, MA'AM.
  

16   BY MR. VETNE:
  

17      Q.  YOUR PROPOSED SOLUTION TO THE PROBLEM THAT YOU
  

18   IDENTIFIED AS OCCURRING SINCE 2007, IS NOT TO RECREATE THE SYNC
  

19   THAT PREVIOUSLY APPLIED, BUT TO ADOPT THE SAME PRICE.  THAT WAS
  

20   MY QUESTION.  YOUR ANSWER WAS?
  

21      A.  MY ANSWER WAS THAT THE COOPS' PROPOSAL SUGGESTS TO MAKE
  

22   ALL THE CLASS PRICES EQUAL.
  

23      Q.  OKAY.  CAN YOU DO THIS AS AN ECONOMIST, PROVIDE A
  

24   SUPPLY AND DEMAND MARKETPLACE EXPLANATION FOR THE SAME
  

25   MANUFACTURING CLASS PRICES IN CALIFORNIA, WHERE MOST OF THE
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 1   PRODUCT IS MANUFACTURED A SUPPLY IN THE EAST?  CAN YOU PROVIDE
  

 2   A SUPPLY AND DEMAND EXPLANATION?
  

 3      A.  A SUPPLY AND DEMAND EXPLANATION TO WHAT?
  

 4      Q.  FOR APPLYING THE SAME PRICE IN CALIFORNIA AS ELSEWHERE,
  

 5   RATHER THAN HAVE AN FOB ADJUSTER OR SOME OTHER REFERENCE TO THE
  

 6   VALUE OF MILK USED TO PRODUCE PRODUCTS IN CALIFORNIA?
  

 7      A.  I'M NOT REALLY SURE I UNDERSTAND HOW I CAN ANSWER THAT.
  

 8   I MEAN, WHAT -- WE'RE ASKING FOR PRICES THAT ARE EQUAL TO A
  

 9   FEDERAL MILK CLASS PRICE.
  

10      Q.  I UNDERSTAND THAT.
  

11      A.  OKAY.
  

12      Q.  CAN YOU CONNECT THAT REQUEST WITH RATIONAL ECONOMIC
  

13   ANALYSIS BASED ON SUPPLY AND DEMAND?
  

14      A.  THE FMMO CLASS PRICES ARE USED COMMODITY PRICES ACROSS
  

15   THE U.S., WHICH THOSE PRICES ARE DETERMINED THROUGH WHAT
  

16   PROCESSOR'S SELLING THEIR PRODUCTS FOR.  I WOULD ASSUME THAT
  

17   PROCESSORS ARE SELLING AT A PRICE THAT THEY FIND IS AN
  

18   EQUILIBRIUM IN THE MARKETPLACE, WHERE SUPPLY EQUALS DEMAND.
  

19      Q.  YOUR ANSWER WAS A SUPPLY AND DEMAND ANSWER BASED ON
  

20   NATIONAL MARKET BEHAVIOR.  AM I CORRECT?
  

21      A.  IT IS A NATIONAL MARKET BEHAVIOR, AND CALIFORNIA IS
  

22   PART OF THE UNITED STATES.
  

23      Q.  CAN YOU PROVIDED AN ANSWER TO MY QUESTION BASED ON
  

24   SUPPLY AND DEMAND FOR MILK AND MILK PRODUCTS WITHIN CALIFORNIA?
  

25      A.  THE SAME ANSWER WOULD APPLY IF CALIFORNIA WAS PART OF
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 1   THAT NATIONAL SYSTEM.
  

 2      Q.  ARE YOU SAYING THAT CDFA HAS DONE IT WRONG FOR ABOUT 50
  

 3   YEARS?
  

 4      A.  I DON'T WANT TO PLACE JUDGMENT ON CDFA.
  

 5       JUDGE CLIFTON:  YOU DON'T HAVE TO ANSWER THAT QUESTION,
  

 6   THAT DOESN'T FOLLOW.  GO AHEAD AND ASK A DIFFERENT QUESTION,
  

 7   MR. VETNE.
  

 8   BY MR. VETNE:
  

 9      Q.  CDFA HAS, AS LONG AS THERE HAVE BEEN PRICES, 4B, 4A
  

10   PRICES OFF OF COMMODITY, THERE'S ALWAYS APPLIED AN FOB ADJUSTER
  

11   OR A DIFFERENT PRICE TO THE VALUE OF MILK PRODUCED IN
  

12   CALIFORNIA TO MAKE PRODUCTS MANUFACTURED IN CALIFORNIA,
  

13   CORRECT?
  

14      A.  I DO NOT KNOW WHEN THE FOB ADJUSTER WAS INTRODUCED IN
  

15   THE CALIFORNIA COST PRICE FORMULAS.
  

16      Q.  IS IT YOUR TESTIMONY AS AN ECONOMIST THAT THE FOB
  

17   ADJUSTER IS ECONOMICALLY IRRATIONAL AND WRONG?
  

18      A.  I DON'T THINK I HAVE MADE THAT STATEMENT.
  

19      Q.  BUT YOU WOULD -- WOULD YOU ADOPT OR REJECT THAT
  

20   STATEMENT WHETHER YOU MADE IT OR NOT?
  

21      A.  CAN YOU REPEAT IT?
  

22      Q.  WOULD YOU ADOPT THE STATEMENT THAT APPLYING AN FOB
  

23   ADJUSTER FOR THE PRICE OF MILK USED TO PRODUCE MANUFACTURED
  

24   PRODUCT IS ECONOMICALLY IRRATIONAL OR WRONG?  WOULD YOU ADOPT
  

25   THAT?
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 1      A.  I DON'T REALLY WANT TO SUPPORT THAT STATEMENT.
  

 2   THAT'S -- I DON'T REALLY KNOW HOW TO ANSWER THAT, I'M SORRY.
  

 3      Q.  OKAY.  I'M GOING TO GO TO A WHOLE NEW TOPIC NOW.
  

 4      A.  SOUNDS GREAT.
  

 5      Q.  IN THE NEXT TO THE LAST PAGE OF YOUR TESTIMONY, THE
  

 6   SECOND FULL PARAGRAPH, YOU TALK ABOUT A HEARING ON JUNE 3,
  

 7   2015.
  

 8      A.  I REALLY SHOULD HAVE NUMBERED THESE PAGES.
  

 9      Q.  THE NEXT TO THE LAST PAGE?
  

10      A.  YEP.
  

11      Q.  I DON'T THINK THE RECORD SHOWS MUCH ABOUT THE
  

12   CALIFORNIA HEARING PROCESS, SO I WANT TO ASK YOU ABOUT THAT.
  

13           IN CALIFORNIA, LIKE THE FEDERAL SYSTEM, THE AGENCY,
  

14   CDFA IN THIS CASE, RECEIVES PROPOSALS, CORRECT?
  

15      A.  IF INTERESTED PARTIES WANT TO MAKE A CHANGE TO THE
  

16   PRICING SYSTEM IN CALIFORNIA, YOU CAN PETITION CDFA OR THE
  

17   SECRETARY CAN CALL A HEARING ON THEIR OWN MOTION.
  

18      Q.  OKAY.  AND IN RESPONSE TO THAT REQUEST, IF THERE IS
  

19   ONE, RATHER THAN OWN MOTION, THE SECRETARY MAY DECIDE TO CALL A
  

20   HEARING, CORRECT?
  

21      A.  THAT IS CORRECT, THEY CAN GRANT OR DENY THE REQUEST.
  

22      Q.  AND IF THE DECISION IS TO CALL A HEARING, A NOTICE IS
  

23   ISSUED TO ALERT INTERESTED PARTIES, WE'RE GOING TO DISCUSS THIS
  

24   AT A PARTICULAR TIME AND PLACE, CORRECT?
  

25      A.  YES, THEY ALWAYS ISSUE A HEARING NOTICE.
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 1      Q.  AND THEN INTERESTED PERSONS GATHER AT A PLACE TO
  

 2   DISCUSS THAT.  BUT UNLIKE THE FEDERAL COURT OR PROCESS,
  

 3   INTERESTED PERSONS ARE NOT ALLOWED TO ASK QUESTIONS; IS THAT
  

 4   CORRECT?
  

 5      A.  THAT IS CORRECT.  ONLY THE CDFA PANEL CAN QUESTION THE
  

 6   WITNESSES.
  

 7      Q.  OKAY.  SO THERE'S A HEARING PANEL -- LET ME SEE IF I
  

 8   GOT THIS CORRECT.  PARTIES WHO HAVE A PROPOSAL WILL APPEAR
  

 9   BEFORE A PANEL AND PRESENT THEIR CASE AND ANSWER QUESTIONS THAT
  

10   THE CDFA PANEL HAS ABOUT THEIR PROPOSAL, CORRECT?
  

11      A.  THAT IS CORRECT, TO MY KNOWLEDGE.
  

12      Q.  AND THE PROCESS TAKES WHAT, A COUPLE DAYS?  TWO, THREE
  

13   DAYS?
  

14      A.  I CAN'T SPEAK TO ANY, TO ALL OF THE CDFA HEARINGS THAT
  

15   HAVE OCCURRED, BUT IN THE LAST FEW YEARS, THE ONES I HAVE
  

16   ATTENDED, BETWEEN ONE AND TWO DAYS SEEMS TO BE FAIRLY COMMON.
  

17      Q.  AND THE SAME WOULD BE TRUE FOR THE ONES THAT YOU WERE
  

18   AWARE OF WHILE YOU WERE EMPLOYED BY CDFA, CORRECT?
  

19      A.  YES.
  

20      Q.  OKAY.  AND THEN FOLLOWING THAT ONE OR TWO-DAY PROCESS,
  

21   PARTIES CAN SUBMIT POST-HEARING BRIEFS, CORRECT?
  

22      A.  IF THEY ASK THE HEARING OFFICER FOR THE OPPORTUNITY TO
  

23   FILE A POST-HEARING BRIEF, THEN THE PANEL MAY GRANT THEM THAT
  

24   OPPORTUNITY.
  

25      Q.  SO IN ORDER TO FILE A POST-HEARING BRIEF, YOU MUST ASK
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 1   LEAVE OF THE PANEL FIRST, CORRECT?
  

 2      A.  TECHNICALLY, I BELIEVE SO.
  

 3      Q.  AND THEN WITHIN WHAT, IS THERE A STATUTORY FIXED PERIOD
  

 4   OF TIME THE SECRETARY MAKES A DECISION?
  

 5      A.  I DO NOT KNOW IF THERE'S A STATUTORY SPECIFIC AUTHORITY
  

 6   ON THE LENGTH, BUT ON AVERAGE, THE LAST FEW YEARS I THINK THEY
  

 7   GIVE BETWEEN FIVE AND TWELVE DAYS.
  

 8      Q.  TO FILE BRIEFS?
  

 9      A.  TO FILE BRIEFS.
  

10      Q.  TO FILE BRIEFS.  AFTER THAT, HOW LONG DOES IT TAKE
  

11   ORDINARILY TO MAKE A DECISION, ABOUT A MONTH OR LESS?
  

12      A.  IF THERE'S GOING TO BE A CHANGE, IT HAS TO BE
  

13   IMPLEMENTED WITHIN 62 DAYS OF THE DATE OF THE HEARING.
  

14      Q.  NOW, YOU REFERRED TO -- YOU REFERRED TO WHAT HAPPENED
  

15   IN JUNE 2015 WHEN A TEMPORARY CHANGE, A CHANGE FOR WHICH YOUR
  

16   MEMBERS ARE GRATEFUL, CORRECT?
  

17      A.  YES.
  

18      Q.  OKAY.
  

19      A.  WELL, MOST OF THEM.  I CAN'T SPEAK FOR ALL OF THEM, BUT
  

20   WE APPRECIATED THE EFFORT ON --
  

21      Q.  ALL RIGHT.  ARE YOU AWARE THAT THE AGRICULTURAL
  

22   ADJUSTMENT ACT OF 1933, WHICH WAS THE BASIS FOR, IN '35, FOR
  

23   WHY WE'RE HERE, WAS ENACTED AS AN EMERGENCY TEMPORARY CHANGE BY
  

24   U.S. CONGRESS?  THAT WAS TONGUE-IN-CHEEK.
  

25          MY QUESTION IS, TEMPORARY THINGS SOMETIMES LAST A LONG
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 1   TIME.
  

 2      A.  OKAY.
  

 3      Q.  CORRECT?
  

 4      A.  WELL, IT IS --
  

 5       JUDGE CLIFTON:  I'M SORRY, LET ME STOP.  LET'S BE A LITTLE
  

 6   MORE INCISIVE, A LITTLE MORE SUCCINCT.  LET'S MOVE IT A LITTLE
  

 7   MORE QUICKLY.
  

 8   BY MR. VETNE:
  

 9      Q.  LIKE, WERE YOU HERE EARLIER FOR SOME QUESTIONS OF
  

10   MR. HOLLON REGARDING A TEMPORARY CHANGE THAT WAS MADE TO
  

11   SOUTHEAST CLASS I PRICES?  DO YOU RECALL?  WERE YOU HERE?
  

12      A.  I WAS HERE, BUT I DO NOT RECALL THAT SPECIFIC PART OF
  

13   THE DISCUSSION.
  

14      Q.  AND ONE LAST QUESTION, THE CHANGE THAT WAS MADE IN
  

15   JUNE OF 2015, CAN BE EASILY AND FAIRLY QUICKLY EXTENDED OR MADE
  

16   PERMANENT BY CDFA USING THE PROCESS YOU AND I HAVE DISCUSSED,
  

17   CORRECT?
  

18      A.  I DON'T THINK EASILY IS A GOOD CHOICE OF WORDS.
  

19      Q.  WHY WOULD YOU SAY NOT EASILY?  WE TALKED ABOUT HEARING,
  

20   NOTICE, HEARING, 60 DAYS DECISION.  WHAT WOULD IMPEDE THAT?  IF
  

21   YOU SAY IT IS NOT EASY, WHAT IS THE IMPEDIMENT?
  

22      A.  I THINK YOU ARE USING EASY AS IN A STRAIGHTFORWARD
  

23   PROCESS, AND IT IS FAIRLY STRAIGHTFORWARD, BUT IT DOES NOT MEAN
  

24   THAT THE SECRETARY WOULD AUTOMATICALLY EXTEND A TEMPORARY PRICE
  

25   INCREASE.  I THINK SHE'S BEEN PRETTY CLEAR IN MAKING THIS
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 1   TEMPORARY IN HER LETTER TO THE INDUSTRY.
  

 2      Q.  OKAY.  AND THE FINAL SERIES OF QUESTIONS.
  

 3          IN THE SAME PAGE, PARAGRAPH BELOW THAT.  "WESTERN
  

 4   UNITED DAIRYMEN HOSTED A PANEL IN 2012 AND 2014 CONCERNING A
  

 5   POSSIBLE MOVE TO THE FEDERAL SYSTEM."  IS THAT CORRECT?
  

 6      A.  OH, I SEE HERE.  YES.  WE -- YEAH, WE DID HOST SOME
  

 7   PRESENTATIONS.
  

 8      Q.  OKAY.  DID ANY OF THE PROPONENTS, COOPERATIVES OF THE
  

 9   PROPOSAL NUMBER 1, MAKE PRESENTATIONS IN 2012 AND/OR 2014?
  

10      A.  THEY WERE PART OF THE PANEL.
  

11      Q.  PART OF THE PANEL THAT PRESENTED TO YOUR MEMBERSHIP?
  

12      A.  THEY DISCUSSED THE TOPIC AND ANSWERED QUESTIONS.
  

13      Q.  AND IN 2014, DID PROPONENT MEMBERS OF THE PANEL TALK
  

14   ABOUT AND SUMMARIZE THE STATEMENTS IMPLICIT IN THE STUDY?
  

15      A.  I DON'T RECALL THE SPECIFICS OF THE PRESENTATION.  I
  

16   DON'T THINK SO, BUT I COULDN'T SAY FOR CERTAIN.
  

17      Q.  DID THEY MAKE REPRESENTATIONS TO THE PARTICIPANTS AT
  

18   THOSE PANELS ON WHAT WOULD BE THE IMPACT IF THE FEDERAL ORDER
  

19   WERE ADOPTED?
  

20      A.  IF THEY MADE -- I'M SORRY, COULD YOU REPEAT THE
  

21   QUESTION?
  

22      Q.  DID THEY MAKE REPRESENTATIONS EXPLAINING WHAT THEY
  

23   BELIEVED WOULD BE THE IMPACT ON DAIRY FARMERS IF A FEDERAL
  

24   ORDER WERE ADOPTED?
  

25      A.  THOSE WERE MAINLY EDUCATIONAL PRESENTATIONS.  I BELIEVE
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 1   THEY SPOKE TO DETAILS OF WHAT FMMOS ARE LIKE, BUT AT THE TIME,
  

 2   BEING THAT THERE WAS NO PROPOSAL THAT WAS, THAT HAD BEEN PUT
  

 3   FORTH, IT WAS PROBABLY PRETTY HARD TO SPEAK TO THE SPECIFIC
  

 4   IMPACTS, BUT I CAN'T RECALL THE EXACT PRESENTATIONS.
  

 5       MR. VETNE:  THAT'S ALL I HAVE.  THANK YOU.
  

 6       JUDGE CLIFTON:  THANK YOU, MR. VETNE.
  

 7           WHO WOULD NEXT QUESTION MS. ACMOODY?
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. DEJONG:
  

10      Q.  JAMES DEJONG, HILMAR CHEESE COMPANY.
  

11          I JUST WANTED TO PIGGYBACK ON SOMETHING MR. VETNE HAD
  

12   ASKED ABOUT REGARDING FOB ADJUSTERS.  I BELIEVE YOU CORRECTLY
  

13   STATED THAT THERE'S NO FOB ADJUSTER FOR NONFAT DRY MILK.  COULD
  

14   YOU DESCRIBE TO ME WHAT NONFAT DRY MILK PRICE IS USED IN THE
  

15   4A AND 4B MODEL?
  

16      A.  IT IS A CALIFORNIA-WEIGHTED AVERAGE PRICE THAT IS
  

17   COLLECTED BY CDFA.  IT IS THE PRICES OF NONFAT DRY MILK
  

18   REALIZED BY PLANTS IN CALIFORNIA.
  

19      Q.  OKAY.  WOULD YOU DESCRIBE THAT PRICE AS HIGHER OR LOWER
  

20   THAN THE NONFAT DRY MILK PRICE USED IN CLASS 4?
  

21      A.  WITHOUT LOOKING AT THE DATA SET, I CAN'T SPEAK TO THE
  

22   SPECIFICS.
  

23      Q.  WHY DO YOU BELIEVE CDFA USES THE CALIFORNIA-WEIGHTED
  

24   AVERAGE PRICE?
  

25      A.  I DON'T REALLY WANT TO GIVE AN OPINION.  COULD YOU --
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 1      Q.  IN YOUR PROFESSIONAL CAREER, YOU ARE AN ECONOMIST WITH
  

 2   CDFA?
  

 3      A.  YES.
  

 4      Q.  YOU PROBABLY HAVE SOME KNOWLEDGE AS TO HOW THAT PRICE
  

 5   WAS USED, WHY THEY USED IT.  DO YOU HAVE AN OPINION, IN YOUR
  

 6   PROFESSIONAL CAPACITY, OF WHY THAT WAS DONE?
  

 7      A.  THEY -- WHEN I STARTED AT CDFA, THEY WERE ALREADY USING
  

 8   THAT DATA SET, SO I CAN'T REALLY SPEAK TO HOW THAT CAME ABOUT.
  

 9   THAT'S WHAT THEY WERE USING.
  

10      Q.  SO YOU DON'T KNOW WHY THEY ARE USING IT OR HOW IT
  

11   REFERENCES VERSUS THE ADPSR PRICE?
  

12      A.  I DON'T WANT TO SPECULATE WHY THEY DECIDED TO PUT THAT
  

13   IN.
  

14      Q.  BUT TO REITERATE, YOU DON'T KNOW IF IT'S HIGHER OR
  

15   LOWER, YOU HAVE NEVER DONE THAT TYPE OF ANALYSIS?
  

16      A.  WITHOUT LOOKING AT THE SPECIFIC DATA SET, I WOULD
  

17   RATHER NOT ANSWER OFF THE TOP OF MY HEAD.
  

18      Q.  OKAY.  NO FURTHER QUESTIONS.
  

19       JUDGE CLIFTON:  THANK YOU, MR. DEJONG.
  

20           WHO NEXT WILL QUESTION MS. ACMOODY?
  

21                        CROSS-EXAMINATION
  

22   BY MR. RICHMOND:
  

23      Q.  BILL RICHMOND, USDA.
  

24          THANK YOU, MS. ACMOODY, FOR YOUR TESTIMONY.  WE
  

25   APPRECIATE IT.  JUST A COUPLE OF CLARIFYING QUESTIONS.
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 1          DO YOU KNOW THE APPROXIMATE NUMBER OF MEMBERS OF
  

 2   WESTERN UNITED?
  

 3      A.  WE REPRESENT APPROXIMATELY HALF OF THE DAIRIES IN
  

 4   CALIFORNIA.
  

 5      Q.  ANY IDEA ON THE NUMBER?
  

 6      A.  IT'S HARD TO COME UP WITH A SPECIFIC NUMBER, BECAUSE WE
  

 7   HAVE MEMBERS THAT HAVE MULTIPLE DAIRIES, SO WE KIND OF GO FOR
  

 8   ABOUT HALF.
  

 9      Q.  OKAY.  ARE ALL THE MEMBERS LOCATED WITHIN THE STATE OF
  

10   CALIFORNIA?
  

11      A.  YES.
  

12      Q.  OKAY.  DO YOU HAVE ANY IDEA OF THE APPROXIMATE NUMBER
  

13   OF DAIRY MEMBERS THAT MAYBE CONSIDERED TO BE SMALL BUSINESSES?
  

14      A.  THAT IS A, THAT IS A VERY HARD QUESTION.  WE DON'T HAVE
  

15   STATS ON SIZE OF THE HERDS FOR EACH MEMBER, BECAUSE THEY ALL
  

16   GET THE SAME TREATMENT REGARDLESS OF WHETHER THEY ARE SMALL OR
  

17   LARGE, SO I DON'T HAVE A SPECIFIC ANSWER.
  

18      Q.  OKAY.  AND AS I UNDERSTAND, WESTERN UNITED FULLY
  

19   SUPPORTS THE ENTIRE PROPOSAL AS SUBMITTED BY THE THREE COOPS,
  

20   CORRECT?
  

21      A.  THAT IS CORRECT.
  

22      Q.  AND THAT INCLUDES THINGS LIKE THE MAINTENANCE OF THE
  

23   QUOTA PROGRAM AS PROPOSED, AND SUPPORTS THE CONCEPT OF, WE HAVE
  

24   BEEN REFERRING TO AS THE INCLUSIVE POOLING CONCEPT?
  

25      A.  YES.
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 1      Q.  OKAY.  THAT'S ALL WE HAVE.  APPRECIATE IT.  THANK YOU.
  

 2      A.  THANK YOU.
  

 3                        CROSS-EXAMINATION
  

 4   BY MS. REED:
  

 5      Q.  GOOD MORNING.  KRISTINE REED, SELECT MILK PRODUCERS.
  

 6          I HAVE JUST A COUPLE OF QUESTIONS.  FIRST, A FOLLOW UP
  

 7   OF MR. RICHMOND'S QUESTION.
  

 8          DO YOU HAVE AN IDEA OF THE PERCENTAGE OF YOUR
  

 9   MEMBERSHIP THAT ALSO HAS DAIRIES OUTSIDE OF CALIFORNIA?
  

10      A.  NO, I DON'T HAVE THAT INFORMATION.
  

11      Q.  OKAY.  ARE YOU AWARE THAT SOME OF YOUR MEMBERSHIP DOES
  

12   HAVE DAIRIES OUTSIDE OF THE STATE, THOUGH?
  

13      A.  REPRESENT THE INTEREST OF CALIFORNIA DAIRY PRODUCERS
  

14   ON THAT, AND NO, I WOULDN'T KNOW.
  

15      Q.  OKAY.  LET ME TAKE YOU BACK TO SOME QUESTIONS THAT
  

16   MR. VETNE ASKED YOU, AND DRAW YOUR ATTENTION TO PAGE 3 IN YOUR
  

17   WRITTEN TESTIMONY, THE SECOND FULL PARAGRAPH.
  

18           YOU HAD A DISCUSSION WITH MR. VETNE ABOUT THE RECENT
  

19   ACTIONS OF CDFA THAT BECAME EFFECTIVE THIS PAST SUMMER.
  

20   CORRECT?
  

21      A.  YES, I DID.
  

22      Q.  OKAY.  THAT MOST RECENT CHANGE TO THE WEIGH SCALE THAT
  

23   YOU DESCRIBED, IF THAT HAD BEEN A PERMANENT CHANGE AND NOT A
  

24   TEMPORARY CHANGE, WOULD WUD STILL BE SUPPORTING THE COOPERATIVE
  

25   PROPOSAL FOR AN FMMO IN CALIFORNIA?
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 1       MR. VLAHOS:  OBJECTION, THIS WITNESS CANNOT ANSWER WHAT THE
  

 2   BOARD OF DIRECTORS AT WUD WOULD DO BASED ON A HYPOTHETICAL SET
  

 3   OF FACTS.
  

 4       JUDGE CLIFTON:  AND YOUR NAME?
  

 5       MR. VLAHOS:  I'M SORRY, JOHN VLAHOS.
  

 6       MS. REED:  I'M HAPPY TO ASK THE QUESTION SLIGHTLY
  

 7   DIFFERENTLY AND SEE IF THAT SATISFIES MR. VLAHOS.
  

 8   BY MS. REED:
  

 9      Q.  IS THE QUESTION THAT I JUST GAVE YOU, IS THAT SOMETHING
  

10   THAT WAS DISCUSSED BY YOUR BOARD?
  

11      A.  NOT THE SPECIFIC HYPOTHESIS THAT YOU JUST GAVE.
  

12      Q.  OKAY.  IF THIS -- THIS RULE-MAKING HEARING DOES NOT
  

13   RESULT IN THE IMPLEMENTATION OF AN FMMO IN CALIFORNIA, IS THERE
  

14   ANYTHING THAT WOULD PREVENT WUD OR ANY OTHER CALIFORNIA
  

15   PRODUCERS FROM SEEKING AN ADJUSTMENT TO THE WHEY FACTOR IN
  

16   CALIFORNIA THROUGH CDFA?
  

17      A.  SO YOU ARE SAYING, WUD -- CAN YOU REPEAT THE QUESTION?
  

18      Q.  SURE.  IF THIS PROCEEDING DOESN'T RESULT IN A FEDERAL
  

19   ORDER IN CALIFORNIA, OKAY?  IS THERE ANYTHING THAT PREVENTS YOU
  

20   OR A DIFFERENT PRODUCER GROUP FROM GOING BACK TO CDFA TO SEEK
  

21   ADDITIONAL RELIEF THERE?
  

22      A.  I'M NOT AWARE OF ANY CDFA STATUTE THAT WOULD PREVENT US
  

23   FROM DOING THAT.
  

24      Q.  SIMILARLY, IF UNDER THAT SAME HYPOTHETICAL WHERE
  

25   THERE'S NO FEDERAL ORDER IMPLEMENTATION FOR A FEDERAL ORDER IN
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 1   CALIFORNIA, COULD YOU SEEK LEGISLATIVE RELIEF IN CALIFORNIA?
  

 2      A.  I DON'T THINK THERE WOULD BE ANYTHING SPECIFIC
  

 3   PREVENTING US FROM DOING THAT.
  

 4      Q.  DOES WESTERN UNITED DAIRYMEN ROUTINELY LOBBY ITS
  

 5   LEGISLATURE ON DAIRY ISSUES IN CALIFORNIA?
  

 6      A.  YES.  THAT WAS TOO STRAIGHTFORWARD A QUESTION.
  

 7      Q.  THANK YOU -- I THINK.  OKAY.
  

 8          AND THEN ONE LAST QUESTION.  IF IT WERE TO HAPPEN THAT
  

 9   THE TEMPORARY ADJUSTMENT THAT WAS RECENTLY MADE IN CDFA WOULD
  

10   EXPIRE BEFORE WE GET A FINAL DECISION IN THIS PROCEEDING, DO
  

11   YOU HAVE AN OPINION ABOUT, OR WHAT WOULD YOU ANTICIPATE THE
  

12   CALIFORNIA PRODUCER REACTION TO BE?
  

13      A.  I DON'T WANT TO SPECULATE ON THAT.  I THINK WE'RE GOING
  

14   TO HAVE TO CROSS THAT BRIDGE WHEN WE GET THERE, IF IT HAPPENS.
  

15      Q.  IS THAT SOMETHING THAT YOUR BOARD HAS CONSIDERED AT
  

16   THIS POINT IN TIME?
  

17      A.  THAT -- CAN YOU REPEAT IT?  WHAT --
  

18      Q.  YES.  IS THAT SOMETHING, IS THAT A POSSIBILITY,
  

19   SOMETHING THAT YOUR BOARD HAS DISCUSSED?
  

20      A.  WHAT IS A POSSIBILITY, I'M SORRY?  COULD YOU GO BACK
  

21   TO --
  

22      Q.  YEAH, THAT THIS HEARING, THAT THE TEMPORARY ADJUSTMENT,
  

23   THE WHEY PRICING IN CALIFORNIA EXPIRES BEFORE WE GET A FINAL
  

24   DECISION IN THIS HEARING.
  

25      A.  THAT IS A POSSIBILITY THAT THE CDFA DECISION WILL
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 1   EXPIRE BEFORE THESE PROCEEDINGS ARE DONE.
  

 2      Q.  YEAH, SO MY QUESTION IS, IS THAT SOMETHING YOUR BOARD
  

 3   HAS DISCUSSED ALREADY?
  

 4      A.  THAT IT IS A POSSIBILITY THAT IT WILL EXPIRE, YES, WE
  

 5   TALKED ABOUT THAT.
  

 6      Q.  OKAY.  THANKS.
  

 7       JUDGE CLIFTON:  THE QUESTIONS WERE ALL EXCELLENT, THE
  

 8   ANSWERS ARE IMPOSSIBLE, ARE THEY NOT?  AT THIS STAGE?
  

 9       MS. ACMOODY:  YES.  A LOT OF SPECULATION.
  

10       JUDGE CLIFTON:  RIGHT.  WHO ELSE WOULD LIKE TO ASK
  

11   MS. ACMOODY QUESTIONS?  IS THERE ANYTHING YOU WOULD LIKE TO
  

12   ADD?
  

13       MR. HILL:  YOUR HONOR, I THINK I WOULD LIKE TO ASK A
  

14   QUESTION.
  

15       JUDGE CLIFTON:  I'M SORRY, MR. HILL, GO AHEAD AND STATE
  

16   YOUR NAME.
  

17                        CROSS-EXAMINATION
  

18   BY MR. HILL:
  

19      Q.  BRIAN HILL.
  

20          MR. ENGLISH, IN HIS OPENING STATEMENT, MENTIONED THAT
  

21   HE BELIEVES THAT THE QUOTA SYSTEM MAY BE ILLEGAL.
  

22       JUDGE CLIFTON:  I NEED A LITTLE MORE VOLUME ON HIS MIC,
  

23   PLEASE.
  

24   BY MR. HILL:
  

25      Q.  THAT THERE WAS A TREE BARRIER ISSUE WITH THE QUOTA
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 1   SYSTEM.  IF THAT IS TRUE, I'M NOT SAYING IT IS TRUE, BUT I'M
  

 2   ARGUING -- IF THAT IS TRUE, WOULD YOUR MEMBERS -- WOULD YOUR
  

 3   MEMBERS BE OKAY WITH A CHANGE IN THAT SYSTEM, THAT QUOTA
  

 4   SYSTEM, AS PROPOSED BY THE COOPS OR WOULD THAT BE THE DEATH OF
  

 5   THIS FEDERAL MILK MARKETING ORDER?
  

 6      A.  THAT IS A PRETTY STRONG QUESTION.
  

 7       MR. VLAHOS:  EXCUSE ME.  EXCUSE ME.  JOHN VLAHOS.
  

 8           I DON'T EVEN KNOW IF IT IS NECESSARY TO STATE A GROUNDS
  

 9   FOR THE OBJECTION, BUT I OBJECT TO THAT QUESTION AS ASKING FOR
  

10   SPECULATION, ASKING FOR OPINION THAT THIS WITNESS IS NOT ABLE
  

11   TO GIVE, AND I SUGGEST, I RESPECTFULLY REQUEST THAT THE
  

12   OBJECTION BE SUSTAINED.
  

13       MR. HILL:  WELL, I'M ASKING ABOUT HER MEMBERS THAT SHE'S
  

14   REPRESENTING.
  

15       MR. VLAHOS:  PARDON?  I MISSED THAT.  I'M SORRY, MR. HILL,
  

16   I DIDN'T CATCH YOU.
  

17       MR. HILL:  I WAS ASKING IF THE MEMBERS THAT SHE'S
  

18   REPRESENTING HERE, HOW THEY FEEL AS A GROUP.  MAYBE SHE KNOWS,
  

19   MAYBE SHE DOESN'T KNOW, I'M NOT SURE, THAT'S WHY I'M ASKING THE
  

20   QUESTION.
  

21       MR. ENGLISH:  CHIP ENGLISH.
  

22           I THINK WE SHOULD RESOLVE THIS EARLIER RATHER THAN
  

23   LATER.  I THINK THE QUESTION IS ENTIRELY APPROPRIATE BECAUSE
  

24   THE DEPARTMENT, OF COURSE, HAS TO LOOK AT ALL PROPOSALS.  AND
  

25   AS YOUR HONOR NOTED LAST FRIDAY, WE'RE HAVING A WIDE-OPEN
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 1   PROCEEDING TO CONSIDER THE MOST DIRECT POSSIBLE ORDER, AND I
  

 2   THINK -- THE DEPARTMENT ISN'T SAYING, I DID NOT HEAR THAT
  

 3   QUESTION, THE DEPARTMENT IS AGREEING WITH ME, AND MAY HAVE
  

 4   STATED IT A LITTLE DIFFERENTLY THAN I STATED IN MY OPENING
  

 5   STATEMENT.  BUT I THINK WHAT THE DEPARTMENT IS ASKING, QUITE
  

 6   PROPERLY, IS, IF A CERTAIN LEGAL ARGUMENT TURNS OUT TO BE
  

 7   CORRECT, WOULD YOUR MEMBERS SUPPORT A CHANGE, OR MEANING THAT
  

 8   THEY DON'T WANT A FEDERAL ORDER -- AS I HEARD THE QUESTION.
  

 9   AND I THINK THAT IS AN ENTIRELY APPROPRIATE QUESTION.
  

10       MR. HILL:  THAT IS MY QUESTION.
  

11       MR. VLAHOS:  AND I THINK IT IS AN ENTIRELY INAPPROPRIATE
  

12   QUESTION BECAUSE SHE CANNOT SPEAK FOR WHAT HER MEMBERS MAY
  

13   THINK IN THIS HYPOTHETICAL SITUATION.
  

14       MR. BESHORE:  IF I MAY JUST JOIN MR. VLAHOS' COMMENT --
  

15   OBJECTION.  THE DIFFICULTY I HAVE WITH IT IS THAT -- THAT
  

16   WE'RE, THE ANSWER WOULD IMPLY SOME PRECISION ABOUT WHAT WOULD
  

17   SPECULATIVELY BE ON THE TABLE.  WE DON'T HAVE, I MEAN, I
  

18   UNDERSTAND MR. HILL'S, YOU KNOW, INTEREST IN THE INQUIRY, BUT
  

19   WITHOUT HAVING SOMETHING PRECISE TO SPECULATE ABOUT, THE ANSWER
  

20   CAN'T EVEN BE GOOD SPECULATION.
  

21       JUDGE CLIFTON:  THE THING I HAVE LOVED ABOUT THIS,
  

22   MS. ACMOODY, IS, FOR SOME REASON YOU HAVE DRAWN ALL THESE
  

23   EXTREMELY IMPORTANT QUESTIONS TO WHICH THERE ARE NO ANSWERS.
  

24   YOU KNOW, SO THIS IS GOOD.  THIS FOCUSES OUR ATTENTION.
  

25   MR. HILL?
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 1       MR. HILL:  I WILL POINT OUT THAT I'M NOT ASKING FOR ANY
  

 2   SPECIFIC PROPOSAL, I'M JUST ASKING IF IT'S EITHER THIS OR
  

 3   NOTHING ELSE.
  

 4       JUDGE CLIFTON:  AND I'M NOT GOING TO PERMIT YOU TO ANSWER,
  

 5   BECAUSE YOU HAVE NO IDEA HOW YOUR MEMBERS ARE GOING TO VOTE,
  

 6   BUT I REALLY APPRECIATE THE QUESTION, AND IT IS REALLY
  

 7   IMPORTANT TO THOSE DRAFTING A RECOMMENDATION TO THE SECRETARY,
  

 8   TO HAVE ALL OF THE INFORMATION THEY CAN HAVE ON WHETHER THERE
  

 9   IS SOME SORT OF RESTRAINT OF TRADE OR OTHER IMPEDIMENT TO
  

10   MAINTAINING THE QUOTA SYSTEM, TO MAINTAINING THE EXEMPT QUOTA,
  

11   ALL OF THAT, THAT IS EXTREMELY IMPORTANT TO COVER.  BUT I DON'T
  

12   THINK MS. ACMOODY HAS TO DO IT BY HERSELF.
  

13       MR. HILL:  FAIR ENOUGH, YOUR HONOR.
  

14       JUDGE CLIFTON:  SO YOUR OBJECTION IS SUSTAINED.
  

15       MR. VLAHOS:  THANK YOU, YOUR HONOR.
  

16       JUDGE CLIFTON:  YOU'RE WELCOME.
  

17           YES, THESE QUESTIONS THAT YOU HAVE BEEN ASKED, ARE A
  

18   GOOD PLACE TO LOOK IN THE TRANSCRIPT FOR THESE WEIGHTY ISSUES.
  

19           NOW, IS THERE ANYTHING YOU WOULD LIKE TO ADD?
  

20       MS. ACMOODY:  NO, THANK YOU.
  

21       JUDGE CLIFTON:  YOU'RE WELCOME.  YOU MAY STEP DOWN.
  

22       MR. BESHORE:  MARVIN BESHORE.  AT THIS TIME WE CALL AS OUR
  

23   NEXT WITNESS, GEORGE MERTENS.  WE DO HAVE A WRITTEN STATEMENT
  

24   MR. MERTENS IS GOING TO READ, AND IT WILL BE DISTRIBUTED -- IN
  

25   THE PROCESS OF BEING DISTRIBUTED.  WOULD THIS BE EXHIBIT 26,
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 1   YOUR HONOR?
  

 2       JUDGE CLIFTON:  IT WILL.  AND DOES MS. FRISIUS HAVE THREE?
  

 3       MS. FRISIUS:  I DO.
  

 4       JUDGE CLIFTON:  GOOD.  AND DOES EVERYONE ELSE WHO WANTS A
  

 5   COPY -- OH, THEY ARE STILL BEING DISTRIBUTED.  LET'S WAIT JUST
  

 6   A MINUTE WHILE THOSE ARE DISTRIBUTED.
  

 7       MR. BESHORE:  I WOULD JUST NOTE THAT EXHIBIT 26 HAD BEEN
  

 8   PRE-MARKED, IT'S ALSO IDENTIFIED IN THE LOWER RIGHT, THE FIRST
  

 9   PAGE AS COOPERATIVE EXHIBIT 2 AND CONSISTS OF 6 PAGES, AND WE
  

10   WERE SUCCESSFUL IN NUMBERING THEM.
  

11       JUDGE CLIFTON:  PLEASE RAISE YOUR HAND IF YOU WANT A COPY
  

12   AND DON'T HAVE ONE YET.
  

13           AND NOW PLEASE RAISE YOUR HAND AND IF YOU WANT A COPY
  

14   AND DON'T HAVE ONE YET.
  

15           MR. MERTENS, I WILL SWEAR YOU IN IN A SEATED POSITION.
  

16   RAISE YOUR RIGHT HAND, PLEASE.
  

17           DO YOU SOLEMNLY SWEAR OR AFFIRM, UNDER PENALTY OF
  

18   PERJURY, THAT THE EVIDENCE YOU WILL PRESENT WILL BE THE TRUTH?
  

19       MR. MERTENS:  I DO.
  

20       JUDGE CLIFTON:  THANK YOU.  PLEASE STATE AND SPELL YOUR
  

21   NAME.
  

22       MR. MERTENS:  GEORGE, G-E-O-R-G-E; MERTENS, M-E-R-T-E-N-S.
  

23       JUDGE CLIFTON:  THANK YOU.  AND DO YOU HAVE IN FRONT OF YOU
  

24   A COPY OF THIS EXHIBIT 26?
  

25       MR. MERTENS:  YES.
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 1       JUDGE CLIFTON:  I KNOW YOURS ISN'T MARKED, BUT WE HAVE HAD
  

 2   A CHANCE TO MARK OURS.  IT WILL BE KNOWN AS EXHIBIT 26.
  

 3            (THEREAFTER, EXHIBIT 26 WAS MARKED
  

 4            FOR IDENTIFICATION.)
  

 5       JUDGE CLIFTON:  MR. BESHORE, YOU MAY PROCEED.
  

 6                       DIRECT EXAMINATION
  

 7   BY MR. BESHORE:
  

 8      Q.  THANK YOU.  MR. MERTENS, WOULD YOU PROCEED TO READ FROM
  

 9   YOUR STATEMENT, WHICH IS MARKED IN EXHIBIT 26, BEGINNING WITH
  

10   THE TEXT ON PAGE 2?
  

11      A.  OKAY.
  

12          GOOD DAY, JUDGE CLIFTON.
  

13       JUDGE CLIFTON:  GOOD DAY
  

14       MR. MERTENS:  MY NAME IS GEORGE MERTENS.  MY ADDRESS IS
  

15   1100 BONNEAU ROAD, SONOMA, CALIFORNIA, 95476.  I APPRECIATE THE
  

16   OPPORTUNITY TO TESTIFY AT THIS HEARING, AND THANK THE UNITED
  

17   STATES DEPARTMENT OF AGRICULTURE, AND THE UNITED STATES
  

18   DEPARTMENT OF DAIRY PROGRAM DIVISION FOR CALLING OF THIS
  

19   HEARING AT THE REQUEST OF THE OVERWHELMING MAJORITY OF DAIRY
  

20   FARMER FAMILIES IN CALIFORNIA.
  

21           I AM A DAIRY PRODUCER.  I, AND MY WIFE, AND TWO OF MY
  

22   FIVE SONS, OPERATE MERTENS DAIRY IN SONOMA.  OUR FARM HAS BEEN
  

23   OPERATIONAL FOR 50 YEARS.  OUR HERD HAS 900 MILKING COWS AND
  

24   HEIFERS, AND MILK FROM OUR FARM SERVES MARKET IN THE NORTH BAY
  

25   AREA OF CALIFORNIA EVERYDAY.

1168



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1           WE ARE MEMBERS OF THE DAIRY FARMERS OF AMERICA, INC.,
  

 2   (DFA).  DFA MANAGES ITS DAY-TO-DAY OPERATIONS IN SEVEN
  

 3   MULTI-STATE GEOGRAPHICAL UNITS, AND OUR FARM IS PART OF THE
  

 4   WESTERN AREA COMPOSED OF APPROXIMATELY 300 MEMBERS, WITH
  

 5   INVESTMENT IN SIX PLANTS IN CALIFORNIA AND NEVADA.
  

 6           I HAVE BEEN PERSONALLY ACTIVE IN MY LOCAL DAIRY
  

 7   COOPERATIVE, AS WELL AS OTHER AGRICULTURAL GROUPS, MY ENTIRE
  

 8   LIFE.  I HAVE BEEN INVOLVED AS A PARTICIPANT IN THE LEADERSHIP
  

 9   IN FARM ORGANIZATIONS, TRADE ORGANIZATIONS, AND GOVERNMENTAL
  

10   COMMISSIONS.  IN ADDITION, I HAVE SERVED ON SEVERAL CURRENT AND
  

11   ONGOING CALIFORNIA REGULATORY ADVISORY GROUPS AS A DAIRY FARMER
  

12   PARTICIPANT.
  

13      Q.  LET ME INTERRUPT YOU AT THAT POINT, MR. MERTENS.  NOW,
  

14   YOU HAVEN'T ENUMERATED YOUR MANY INDUSTRY INVOLVEMENTS IN THE
  

15   TEXT HERE, BUT I WOULD LIKE EVERYONE TO KNOW, AND THE RECORD TO
  

16   REFLECT, SOME OF THE CAPACITIES IN WHICH YOU HAVE SERVED THE
  

17   INDUSTRY OVER THE YEARS.  SO COULD YOU JUST GO BACK AND PERHAPS
  

18   STARTING IN THE PERIOD OF TIME WHEN YOUR, YOU KNOW, IN THE SAY
  

19   1980'S, AND RELATE SOME OF THE POSITIONS AND ORGANIZATIONS AND
  

20   BOARDS THAT YOU HAVE REPRESENTED THE INDUSTRY?
  

21      A.  WELL, ONE OF THE FIRST BOARDS IN THE '70'S THAT I
  

22   REPRESENTED, I WAS INVOLVED WITH ASSOCIATED DAIRYMEN OF LODI.
  

23   IT WAS THE FORERUNNER TO THE NEGOTIATIONS TO FORM WESTERN
  

24   UNITED IN THE EARLY, IN THE MID-70'S, WHICH WAS FINALLY
  

25   CULMINATED IN THE -- WELL, IT WAS THE EARLY '80'S WHEN WESTERN
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 1   UNITED WAS FINALLY FORMED WITH TWO OTHER ORGANIZATIONS, ONE WAS
  

 2   CONSOLIDATED MILK PRODUCERS OF CALIFORNIA, AND THE OTHER ONE
  

 3   WAS WESTERN.
  

 4      Q.  WHAT CAPACITY DID YOU SERVE ASSOCIATED DAIRYMEN?
  

 5      A.  IN THE TIME WE HAD TERM LIMITS, AND IN THE SIX YEARS,
  

 6   THE LAST TWO YEARS, I WAS CHAIRMAN OF THE BOARD ON THAT, OF
  

 7   THAT ORGANIZATION.  THEN AFTER THAT, I WAS THE SONOMA COUNTY
  

 8   FARM BUREAU PRESIDENT FOR THREE YEARS.  AFTER THAT, IN ANY
  

 9   SIGNIFICANCE, LET'S SEE, IN 1986 I WAS APPOINTED BY SECRETARY
  

10   OF AGRICULTURE RICHARD LANE.
  

11      Q.  THAT'S U.S. SECRETARY OF AGRICULTURE?
  

12      A.  U.S. SECRETARY OF AGRICULTURE, RICHARD LANE, TO A
  

13   COMMISSION ON DAIRY POLICY, THAT RAN FOR, LET'S SEE, WE GAVE
  

14   THAT REPORT IN 1989.
  

15          BETWEEN 1983 AND 1991 I WAS A PLANNING COMMISSIONER FOR
  

16   THE COUNTY OF SONOMA, AND DEALT WITH AGRICULTURE -- I WAS THEIR
  

17   AGRICULTURAL REPRESENTATIVE THERE.
  

18          WHAT HAPPENED AFTER THAT?  OH, AFTER THAT, I HAD, I WAS
  

19   A LITTLE, TOOK A LITTLE BREATHER AND IT WAS IN 1993 I HELPED
  

20   FORM CALIFORNIA DAIRY CAMPAIGN WITH A COUPLE OF OTHER DAIRYMEN
  

21   FROM THE CENTRAL VALLEY DOWN HERE.
  

22           IN 2001 I WAS ELECTED TO THE COUNCIL OF DAIRY FARMERS
  

23   OF AMERICA.  AND IN 2008 I WAS ELECTED CHAIRMAN, WHICH I SERVED
  

24   UNTIL NOW.  AND AS CHAIRMAN, I ALSO SERVED ON THE NATIONAL MILK
  

25   PRODUCERS FEDERATION, AT NATIONAL MILK, WHICH IS A NATIONAL
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 1   ORGANIZATION.
  

 2      Q.  OKAY.  WHAT -- WELL, IT IS IN YOUR TEXT, I WON'T ASK
  

 3   THAT AS YOU GO ON.  THANK YOU FOR, FOR THAT SERVICE AND FOR
  

 4   RELATING IT HERE.
  

 5      A.  OKAY.
  

 6      Q.  AND COULD YOU, THEN, CONTINUE WITH YOUR STATEMENT?
  

 7      A.  I MISSED ONE.  THE FIRST ONE WAS, I WAS PRESIDENT,
  

 8   FINALLY WAS PRESIDENT OF THE PETALUMA BOYS CLUB.  AND AFTER
  

 9   LISTENING TO THE DISTINGUISHED COUNSEL, CHIP ENGLISH AND ALVIN
  

10   HOLLON GOING ALONG YESTERDAY, I THOUGHT I WAS BACK IN BOYS
  

11   CLUB.
  

12       JUDGE CLIFTON:  LET ME ASK, MR. MERTENS, WHILE WE HAVE GOT
  

13   YOU INTERRUPTED, AT THE TOP OF YOUR STATEMENT YOU GIVE AN
  

14   ADDRESS.  IS THAT A BUSINESS ADDRESS?
  

15       MR. MERTENS:  YES, THAT'S WHERE THE DAIRY IS.  THAT'S THE
  

16   DAIRY ADDRESS.
  

17       JUDGE CLIFTON:  GOOD.  WE CAN PUT -- WE CAN KEEP BUSINESS
  

18   ADDRESSES IN ALL OUR DOCUMENTS, WE DON'T LIKE TO KEEP PEOPLE'S
  

19   PERSONAL ADDRESSES, BECAUSE IT'S KNOWN AS PERSONALLY
  

20   IDENTIFYING INFORMATION, SO, OR PERSONALLY IDENTIFIABLE
  

21   INFORMATION.  SO I'M GLAD TO KNOW IT'S A BUSINESS ADDRESS.
  

22           ALL RIGHT.  YOU MAY PICK UP WHERE YOU LEFT OFF.
  

23       MR. MERTENS:  WHERE DID I LEAVE OFF?  OKAY.
  

24       MR. BESHORE:  BOTTOM OF PAGE 2.
  

25       MR. MERTENS:  I AM AN ACTIVE MEMBER OF DFA AND SERVE OUR
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 1   MEMBERS AS THE DFA AREA COUNCIL, AS WELL AS DFA BOARD OF
  

 2   DIRECTORS.  I AM IN CONSTANT CONTACT WITH DFA MEMBERS OF
  

 3   CALIFORNIA AND THE REST OF THE UNITED STATES.  THEY ARE ALL
  

 4   VERY INTERESTED IN THIS HEARING.
  

 5           DFA MEMBERSHIP AND LEADERS HAVE PARTICIPATED IN
  

 6   NUMEROUS INFORMATIONAL SESSIONS ABOUT THE PROPOSAL, AND ASK NOT
  

 7   ONLY OUR STAFF, BUT ALSO USDA AND THE CDFA STAFF MANY QUESTIONS
  

 8   ABOUT SPECIFIC POINTS OF THE PROPOSAL AND THE PROCESS FOR
  

 9   ESTABLISHING A FEDERAL MILK MARKETING ORDER.
  

10           I EXPECT YOU WILL HEAR FROM MORE DFA MEMBERS OVER THE
  

11   NEXT SEVERAL WEEKS.  THE WESTERN AREA COUNCIL, WORKING IN
  

12   CONJUNCTION WITH FARMER LEADERSHIP OF CALIFORNIA DAIRIES,
  

13   INC., AND LAND O'LAKES, INC., HAS FULLY AND FORMALLY ENDORSED
  

14   PURSUING AND PARTICIPATING IN THE HEARING TO BRING A FEDERAL
  

15   MILK MARKETING ORDER TO CALIFORNIA.
  

16           MEMBERS ARE CONCERNED ABOUT THEIR FARMS AND THE
  

17   INVESTMENT IN THEIR COOPERATIVE BUSINESS.  WE ALSO REALIZE WE
  

18   MUST HAVE VIABLE SUCCESSFUL CUSTOMERS IN ORDER FOR OUR FARM
  

19   INVESTMENT TO SUCCEED AND BE PROFITABLE.  BUT WITHOUT A VIABLE
  

20   MILK SUPPLY, THOSE, AND OUR BUSINESS INVESTMENTS WILL FAIL.
  

21           I SPEAK REGULARLY WITH DFA MEMBERS AND OTHER DAIRYMEN
  

22   ACROSS THE U.S.  IT IS CLEAR TO CALIFORNIA DAIRY FARMERS THAT
  

23   THEIR MILK PRICE IS NOT ON PAR WITH THE REST OF THE COUNTRY.
  

24   WHILE I AM NOT A STUDENT OF THE DETAILS OF MILK PRICING
  

25   FORMULAS, I DO UNDERSTAND THAT MILK USED TO MAKE CHEESE AND
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 1   WHEY IN THE FEDERAL ORDER, IS VALUED ABOVE MILK USED TO MAKE
  

 2   THE SAME PRODUCTS IN CALIFORNIA.
  

 3           OVER THE PAST FEW YEARS, THAT DIFFERENCE HAS, AT TIMES,
  

 4   BEEN MORE THAN $3 PER HUNDREDWEIGHT.  DFA MAKES CHEESE AND WHEY
  

 5   PRODUCTS IN PLANTS THAT WE OWN DIRECTLY OR JOINTLY WITH OTHER
  

 6   PARTNERS AROUND THE COUNTRY.  OUR PLANTS SELL THOSE PRODUCTS IN
  

 7   COMPETITION WITH CALIFORNIA-BASED PLANTS ALL OVER THE U.S. AND
  

 8   THE WORLD.  IT IS DIFFICULT TO UNDERSTAND WHY THE CALIFORNIA
  

 9   4B MILK PRICE IS SO MUCH LOWER THAN THE FEDERAL ORDER
  

10   CLASS III PRICE, BUT NOT TOO HARD TO FEEL SOME OF THE IMPACT.
  

11           CALIFORNIA DAIRY FARMERS, LIKE MANY IN THE U.S., HAVE
  

12   FACED INCREASES IN OUR OPERATING COSTS.  TWO RECENT SITUATIONS
  

13   THAT ARE SOMEWHAT UNIQUE AND VERY IMPACTFUL TO THE CALIFORNIA
  

14   DAIRY INDUSTRY, ARE THE SEVERE DROUGHT-CAUSING RESTRICTIONS IN
  

15   WATER USE (WHICH IS FORCING DAIRYMEN TO DRILL WELLS AND DEEPER
  

16   AND MORE EXPENSIVE WELLS) AND THE INCREASING CONVERSION OF LAND
  

17   USED AWAY FROM DAIRY FEED STUFFS, TO TREE NUTS AND BUYING
  

18   PRODUCTION.  WE DON'T EXPECT THE DROUGHT TO LAST FOREVER, BUT
  

19   AT PRESENT, IT IS A SIGNIFICANT COST FACTOR.
  

20           THE LAND CONVERTED FROM FEED PRODUCTION TO TREE NUT AND
  

21   VINE PRODUCTION, IS LIKELY IRREVERSIBLE.  THIS FACT PUSHES UP
  

22   THE COST OF ACQUIRING FEED, AS THEY MUST BE SOURCED FROM LONGER
  

23   DISTANCES AND IN COMPETITION WITH DAIRY AND BEEF INTERESTS IN
  

24   OTHER REGIONS OF THE COUNTRY.  THESE TWO FACTORS ARE DIFFICULT
  

25   TO ISOLATE AND CATEGORIZE IN THE PUBLISHED STUDIES ON THE COST
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 1   OF MILK PRODUCTION, BUT ARE, IN FACT, VERY REAL.  IT IS
  

 2   DIFFICULT TO COMPETE FOR MILK PRODUCTION INPUTS WITH OTHER
  

 3   DAIRIES IN OTHER REGION OF THE COUNTRY, WHEN OUR PRICES ARE NOT
  

 4   IN A REASONABLE RELATIONSHIP WITH THEIRS.
  

 5           WE NOTE THAT WHEN CALIFORNIA SECRETARY OF AGRICULTURE
  

 6   ROSS ANNOUNCED THE MOST RECENT CHANGE IN THE CLASS 4B PRICE
  

 7   FORMULA EFFECTIVE FOR ONE YEAR AND BEGINNING ON AUGUST 1ST,
  

 8   EVEN SHE REMARKED:  "THE CHANGES ARE NECESSARY TO ASSIST
  

 9   PRODUCERS IN DEALING WITH INCREASED COSTS OF PRODUCTION AND
  

10   EFFECT OF THE ONGOING DROUGHT, BUT THESE CDF CHANGES ARE
  

11   TEMPORARY."
  

12           CALIFORNIA HAS OPERATED ITS STATE MILK MARKETING SYSTEM
  

13   FOR MANY YEARS.  I WAS INVOLVED IN A DAIRY, AS A DAIRY FARM
  

14   PARTICIPANT IN THE PROCESS WHEN IT WAS PUT IN PLACE IN THE
  

15   '60'S.  I HAVE ATTENDED -- I HAVE ATTENDED MANY HEARINGS,
  

16   COMMITTEE AND WORKING GROUPS, WITH THE CALIFORNIA DEPARTMENT OF
  

17   FOOD AND AGRICULTURE SINCE THEN.  FOR MANY YEARS, THE STATE
  

18   ORDER HAS OFFERED A REASONABLE BALANCE BETWEEN PRODUCER
  

19   INTEREST AND PROCESSOR INTEREST, AND I UNDERSTAND THE
  

20   MAINTAINING THE BALANCE IS NOT ALWAYS EASY.
  

21           OUR THREE COOPERATIVES AND THE THREE STATE PRODUCER
  

22   STATE TRADE ASSOCIATION HAVE MADE MULTIPLE REQUESTS AT THE
  

23   STATE ORDER, THROUGH THE HEARING PROCESS TO BETTER ALIGN
  

24   CALIFORNIA MILK PRICES WITH THOSE OF THE REST OF THE COUNTRY.
  

25   HOWEVER, THOSE REQUESTS HAVE NOT RESULTED IN MILK PRICES THAT
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 1   SEEM IN A FAIR RELATIONSHIP TO PRICES PRESENT IN THE FEDERAL
  

 2   ORDER.
  

 3           DFA MEMBERS, AND THE MEMBERS OF OTHER COOPERATIVES
  

 4   ASKING FOR THESE HEARINGS, ARE APPRECIATIVE OF THE RECENT
  

 5   TEMPORARY CHANGE MADE IN CALIFORNIA'S CLASS 4B MILK PRICE
  

 6   FORMULA, WE, NEVERTHELESS, FEEL THAT NOW IS THE TIME FOR THE
  

 7   CALIFORNIA INDUSTRY TO JOIN THE NATIONAL SYSTEM.
  

 8           I WILL BE GLAD TO ANSWER ANY QUESTIONS I CAN, BUT MAY
  

 9   HAVE TO DIRECT SOME OF THEM TO OUR LATER STAFF WITNESSES.
  

10           THANK YOU FOR HOLDING THE HEARING AND ALLOWING ME TO
  

11   PARTICIPATE.  THANK YOU.
  

12      Q.  THANK YOU, MR. MERTENS, AND HE'S AVAILABLE FOR
  

13   QUESTIONS FROM OTHER PERSONS.
  

14       JUDGE CLIFTON:  THANK YOU.  MR. MERTENS, ARE SOME OF THE
  

15   STAFF WITNESSES THAT YOU REFERRED TO HERE TODAY?
  

16       MR. MERTENS:  YES.
  

17       JUDGE CLIFTON:  ALL RIGHT.  SO IF YOU ARE ASKED A QUESTION,
  

18   WHETHER OR NOT YOU PROVIDE SOME ANSWER TO IT, IF THERE IS
  

19   SOMEONE ELSE IN THE ROOM THAT YOU BELIEVE IS KNOWLEDGEABLE ON
  

20   THAT TOPIC, WOULD YOU MENTION THAT PERSON BY NAME FOR US?
  

21       MR. MERTENS:  I WILL.
  

22       JUDGE CLIFTON:  OKAY.  GOOD.  ALL RIGHT.  WHO WOULD LIKE TO
  

23   BEGIN THE QUESTIONING OF MR. MERTENS?
  

24                        CROSS-EXAMINATION
  

25   BY MR. ENGLISH:
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 1      Q.  CHIP ENGLISH.
  

 2          AND NOT TO TAKE YOU DOWN TO THE BOYS' CLUB, BUT WHEN
  

 3   YOU TALK ABOUT THE YEARS YOU HAVE BEEN MILKING, AND GOING BACK
  

 4   TO MY CONVERSATIONS WITH MR. HOLLON, YOU WERE A MEMBER OF
  

 5   ANOTHER COOPERATIVE THAT MERGED INTO DAIRY FARMERS OF AMERICA,
  

 6   CORRECT?
  

 7      A.  RIGHT.
  

 8      Q.  WOULD THAT BE CALIFORNIA GOLD?
  

 9      A.  YES.
  

10      Q.  AND I THINK I ASKED SOME QUESTIONS, AND MR. HOLLON
  

11   WASN'T ENTIRELY CLEAR, THERE WAS -- WHAT WAS THE PLANT IN
  

12   PETALUMA THAT CALIFORNIA GOLD HAD?
  

13      A.  PARDON ME?
  

14      Q.  WHAT WAS THE PLANT THAT CALIFORNIA GOLD HAD IN
  

15   PETALUMA?  WHAT PRODUCTS DID IT MAKE?
  

16      A.  IT WAS BLOCK CHEESE IN PETALUMA, BUT WE ALSO HAD A
  

17   PLANT IN TRACY.  THE CHEESE PLANT THAT LEPRINO OWNS NOW IN
  

18   TRACY WAS OURS.  WE BUILT IT IN 1972.  WE BOUGHT THE FOREMOST
  

19   PLANT IN HUGHSON, AND I CAN'T REMEMBER WHEN WE BOUGHT THAT, AND
  

20   WE BOUGHT THE TURLOCK PLANT IN, OH, I DON'T KNOW, THAT WAS
  

21   PROBABLY 1989, '90, SOMEWHERE IN THERE.  I WASN'T ON THE BOARD,
  

22   I WAS JUST A MEMBER.
  

23      Q.  I WAS ACTUALLY REFERRING TO CAL GOLD?
  

24      A.  YEAH, CALIFORNIA GOLD COOPERATIVE CREAMERY OWNED THAT.
  

25      Q.  THEY OWNED THOSE PLANTS AS WELL?
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 1      A.  ALL OF THOSE PLANTS, YES.
  

 2      Q.  BY THE TIME THE MERGER WITH DAIRY FARMERS OF AMERICA,
  

 3   HOWEVER, THEY HAD SOLD OFF THOSE PLANTS, OR NOT?
  

 4      A.  NO.
  

 5      Q.  NOT?
  

 6      A.  THEY WENT WHEN WE MERGED WITH CALIFORNIA GOLD, AND THEY
  

 7   SOLD OFF THE PLANTS.
  

 8       JUDGE CLIFTON:  YOU LOST ME.  SO WHILE YOU WERE WITH
  

 9   CALIFORNIA GOLD, DID IT OWN THE BLOCK CHEESE PLANT IN PETALUMA?
  

10       MR. MERTENS:  YES.
  

11       JUDGE CLIFTON:  AND THE ONE IN, THE PLANT IN TRACY?
  

12       MR. MERTENS:  YES.
  

13       JUDGE CLIFTON:  NOW, WHEN YOU MENTIONED FOREMOST, ARE YOU
  

14   TALKING ABOUT HUGHSON, THE CALIFORNIA LOCATION?
  

15       MR. MERTENS:  YEAH, FOREMOST, AS FAR AS I KNOW, I THINK
  

16   THEY WERE, THEY HAD IT BEFORE WE DID.  FOREMOST, WE BOUGHT IT
  

17   FROM FOREMOST, KNUDSEN WHICH MERGED TOGETHER.  I MEAN, THIS
  

18   THING WAS ALL CONSOLIDATED OVER TIMES, GUYS.
  

19       JUDGE CLIFTON:  AND HOW DID YOU SPELL HUGHSON?
  

20       MR. MERTENS:  HU-- IT'S HUGHSON, H-U-G-H-S-O-N.
  

21       MR. ENGLISH:  YES.  I THINK THAT'S HOW IT WAS SPELLED BY
  

22   MR. HOLLON YESTERDAY.
  

23       JUDGE CLIFTON:  AND THEN, STILL TALKING ABOUT CALIFORNIA
  

24   GOLD, DID IT ALSO OWN THE TURLOCK PLANT?
  

25       MR. MERTENS:  RIGHT.
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 1       JUDGE CLIFTON:  AND WHEN DID -- IF ANY OF THOSE PLANTS ARE
  

 2   NO LONGER OWNED BY COOP THAT YOU ARE IN, TELL ME WHAT YOU KNOW
  

 3   ABOUT WHAT HAPPENED.
  

 4       MR. MERTENS:  OKAY.  PETALUMA WAS, THE CHEESE PLANT IS
  

 5   OWNED BY LARRY PETER, WE SOLD THAT.
  

 6           IN THE MERGER WITH DFA, DFA SUBSEQUENTLY SOLD THE TRACY
  

 7   PLANT TO LEPRINO, WHO HAD BEEN LEASING IT.
  

 8           WE STILL OWN THE HUGHSON, WHICH IS A BUTTER POWDER
  

 9   PLANT, AND THE TURLOCK PLANT, WHICH WE BOUGHT IN THE LATE
  

10   '80'S, EARLY '90'S, WE STILL OWN.  DFA STILL OWNS THAT.  AND
  

11   THAT'S A MOZZARELLA PLANT.
  

12   BY MR. ENGLISH:
  

13      Q.  NOW, AS AN ACTIVE MEMBER OF DFA WESTERN AREA COUNCIL,
  

14   AS WELL AS DFA'S BOARD OF DIRECTORS, ARE YOU AWARE OF A STUDY
  

15   THAT THE COOPS REQUESTED OF MARK STEPHENSON AND CHUCK NICHOLSON
  

16   WITH RESPECT TO THE FEDERAL RULES OF CALIFORNIA?
  

17      A.  YES.
  

18      Q.  MR. BESHORE, I'M MERELY LAYING A FOUNDATION, I'M NOT
  

19   GOING TO ASK HIM TO TELL ME ANYTHING ABOUT IT.
  

20       MR. BESHORE:  I WANT TO BE NEAR TO SAVE TIME.
  

21   BY MR. ENGLISH:
  

22      Q.  HAVE YOU SEEN THAT STUDY?
  

23      A.  NO.
  

24      Q.  ALL RIGHT.
  

25       JUDGE CLIFTON:  I LIKE PROMPT OBJECTIONS, I HAVE NO -- AND
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 1   I THINK HE HAS A CERTAIN AFFECT JUST BY APPROACHING YOU,
  

 2   MR. ENGLISH.
  

 3       MR. ENGLISH:  I HAVE NEVER STRAYED ACROSS THAT LINE I SAID
  

 4   I WOULDN'T STRAY ACROSS.  WHEN WE GET TO THIS ISSUE, WE'LL GET
  

 5   TO THIS ISSUE.  WE'RE MERELY LAYING A FOUNDATION, YOUR HONOR.
  

 6   BY MR. ENGLISH:
  

 7      Q.  SO YOU HAVE INDICATED YOU ARE NOT A STUDENT OF THE
  

 8   DETAILS OF MILK PRICING, AND NONETHELESS YOU HAVE MADE A
  

 9   COMPARISON OF FEDERAL MILK ORDER PRICES AND CALIFORNIA PRICES,
  

10   CORRECT?
  

11      A.  RIGHT.
  

12      Q.  AND YOU HAVE MENTIONED PLANTS THAT DFA MAKES CHEESE AND
  

13   WHEY AROUND THE COUNTRY, CORRECT?
  

14      A.  YES.
  

15      Q.  AND YOU WERE HERE YESTERDAY FOR THE TESTIMONY OF
  

16   MR. HOLLON, WHICH YOU JUST TOLD US THAT YOU WERE, ESPECIALLY
  

17   FOR MY QUESTIONING OF HIM, CORRECT?
  

18      A.  YES.
  

19      Q.  AND DO YOU UNDERSTAND THAT FOR PURPOSES OF FEDERAL MILK
  

20   MARKETING ORDERS, THAT MILK USED TO PRODUCE PRODUCTS,
  

21   MANUFACTURED PRODUCTS, IS VOLUNTARILY POOLED?  IT IS NOT
  

22   REQUIRED TO BE POOLED?  DO YOU UNDERSTAND THAT FROM WHAT YOU
  

23   HAVE HEARD?
  

24      A.  NO, I DON'T UNDERSTAND WHAT YOU ARE TALKING ABOUT.
  

25      Q.  ON PAGE 5 IN YOUR TESTIMONY, YOU REFERRED TO MILK
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 1   PRICES THAT, THOSE, THE REQUESTS FOR CALIFORNIA, HAVE NOT
  

 2   RESULTED IN MILK PRICES THAT SEEM IN A FAIR RELATIONSHIP TO
  

 3   PRICES PRESENT IN THE FEDERAL ORDERS.
  

 4      A.  RIGHT.
  

 5      Q.  NOW, YOU HAVE JUST TOLD ME YOU DON'T KNOW SOMETHING
  

 6   ABOUT VOLUNTARY POOLING, CORRECT?
  

 7      A.  RIGHT.
  

 8      Q.  SO WHAT IS YOUR DEFINITION OF A FAIR RELATIONSHIP USED
  

 9   ON PAGE 5?
  

10      A.  WHEN I'M COMPARING THE CALIFORNIA 4B PRICE TO THE
  

11   FEDERAL ORDER CLASS III PRICE.  PERIOD.
  

12      Q.  OKAY.  AND YOU UNDERSTAND THAT SOME OF THOSE
  

13   COMPETITORS OUTSIDE OF CALIFORNIA DO NOT HAVE TO PAY A MINIMUM
  

14   REGULATED CLASS B PRICE?
  

15      A.  WELL, THAT'S TRUE IN CALIFORNIA, TOO.
  

16      Q.  WOULD IT BE TRUE UNDER THE PROPOSED ORDER THAT YOU ARE
  

17   SUPPORTING FOR COOPERATIVES PROPOSAL?
  

18      A.  I WAS UNDER THE IMPRESSION THAT IT COOPERATIVE COULD
  

19   PAY THEIR MEMBERS JUST -- THEY HAVE TO PAY THE REGULATED PRICE.
  

20      Q.  BUT DO YOU UNDERSTAND --
  

21      A.  LIKE I SAID, I'M NOT A STUDENT IN THIS STUFF.
  

22      Q.  WELL, I UNDERSTAND THAT, BUT YOU HAVE MADE A
  

23   COMPARISON, SO I'M TRYING TO UNDERSTAND HOW --
  

24      A.  THAT WAS STRICTLY ON THE PUBLISHED THING.  HOW THEY GOT
  

25   TO THOSE FIGURES, I HAVE NO IDEA.
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 1      Q.  AND YOU DON'T KNOW WHETHER THOSE NUMBERS ARE
  

 2   COMPARABLE?
  

 3      A.  NO.
  

 4      Q.  OKAY.  NOW, FOR THE NEXT SET OF QUESTIONS I'M GOING TO
  

 5   BE DELIBERATELY SOMEWHAT NOT SPECIFIC, BOTH FOR THE PURPOSES OF
  

 6   DAIRY FARMERS OF AMERICA AND FOR A CUSTOMER OF YOURS.
  

 7           BUT MR. HOLLON HAS DONE A TABLE WITH RESPECT TO
  

 8   COMPARISON OF 4B TO CLASS III PRICES IN HIS EXHIBIT.  WERE YOU
  

 9   HERE TO SEE HIS EXHIBIT?  DO YOU HAVE A COPY OF THAT EXHIBIT?
  

10      A.  I LOOKED THROUGH IT, YEAH.  I COULDN'T SEE IT, IT WAS
  

11   PRINTED TOO SMALL.
  

12      Q.  MAYBE I SHOULD HAVE OBJECTED TO ADMITTING IT BECAUSE IT
  

13   WAS TOO SMALL, YOUR HONOR.
  

14       JUDGE CLIFTON:  FOR THE PURPOSE OF EXAMINING THIS WITNESS,
  

15   I DO HAVE A MAGNIFYING GLASS HERE IF YOU WANT TO GO TO IT.
  

16       MR. ENGLISH:  WELL, I THINK I'M GOING TO TRY TO KEEP IT A
  

17   LITTLE SHORTER THAN THAT, YOUR HONOR.
  

18       JUDGE CLIFTON:  OKAY.
  

19   BY MR. ENGLISH:
  

20      Q.  JUST ACCEPT WITH ME FOR A MOMENT THAT ON EXHIBIT 20, IN
  

21   TABLE 1F5, MR. HOLLON DID SOME VARIOUS AVERAGES.  AND ONE OF
  

22   THEM WAS AN AVERAGE OF AUGUST 2012 THROUGH JULY OF 2015.
  

23          ARE YOU AWARE THAT A SIGNIFICANT CUSTOMER OF DFA DURING
  

24   THAT TIMEFRAME VOLUNTARILY OR CONTRACTUALLY WITH DFA, PAID A
  

25   PREMIUM BASED UPON THE VALUE OF WHEY?
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 1       MR. BESHORE:  I RECOGNIZE THAT A NAME WAS NOT PROVIDED IN
  

 2   THE QUESTION, I APPRECIATE THAT.  BUT I DO OBJECT TO HIS
  

 3   INQUIRY INTO THE DOLLAR FIGURES IN PRIVATE TRANSACTIONS BETWEEN
  

 4   THE COOPERATIVE AND INDIVIDUAL CUSTOMERS, WHICH IS INFORMATION
  

 5   THAT DOES NOT NEED TO BE DISCLOSED.
  

 6       JUDGE CLIFTON:  ALL RIGHT.  THANK YOU.
  

 7       MR. ENGLISH:  I DELIBERATELY NOT DID ASK A DOLLAR FIGURE.
  

 8       JUDGE CLIFTON:  I KNOW, HE'S WARNING YOU.
  

 9       MR. ENGLISH:  HE DIDN'T HAVE TO WARN ME, YOUR HONOR,
  

10   BECAUSE I SPECIFICALLY SAID I'M NOT GOING TO GET INTO THOSE
  

11   ISSUES.  AND NONETHELESS -- LOOK, SOME OF THESE OBJECTIONS,
  

12   YOUR HONOR, ARE SPEAKING OBJECTIONS.  AND -- AND A WARNING
  

13   ISN'T NECESSARY.
  

14       JUDGE CLIFTON:  WELL --
  

15       MR. ENGLISH:  ESPECIALLY WHEN I SAY I'M LAYING A
  

16   FOUNDATION.  I'M NOT GOING TO SPECIFIC NUMBERS.
  

17       JUDGE CLIFTON:  -- DON'T BE SO CONFIDENT THAT YOU DON'T
  

18   ALLOW PARTICIPATION OF THE REST OF US.
  

19       MR. ENGLISH:  AND I'M NOT EXPRESSING THAT.  I THINK,
  

20   HOWEVER, MR. BESHORE SOMETIMES JUMPS UP TO INTERRUPT THE FLOW
  

21   OF THE EXAM, AND THAT'S INAPPROPRIATE, YOUR HONOR.
  

22       JUDGE CLIFTON:  NO, HE DOES NOT.  HE'S VERY PATIENT.  I
  

23   APPRECIATE, AS I HAVE SAID BEFORE, I LIKE OBJECTIONS EARLY.  SO
  

24   WHAT MR. BESHORE DID WAS ENTIRELY APPROPRIATE.  AND IF YOU
  

25   WOULD, IF YOU WOULD LIKE MR. MERTENS TO LOOK AT TABLE 1F5 WITH
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 1   A MAGNIFYING GLASS SO THAT HE SEES WHAT YOU ARE TALKING ABOUT,
  

 2   YOU MAY.  I UNDERSTAND THAT YOU ARE NOT GOING TO ASK HIM
  

 3   SPECIFICS ABOUT WHO THE CUSTOMER IS, OR ANY PRICES.
  

 4           YOUR QUESTION IS, IS HE AWARE THAT A CUSTOMER OF DFA
  

 5   PAID A PREMIUM, AND THEN IT WAS SOMETHING ABOUT BASED ON WHEY.
  

 6   AND THE WITNESS MAY ANSWER THAT QUESTION.  I DON'T KNOW WHETHER
  

 7   YOU WANT HIM TO LOOK AT THE TABLE WHILE HE'S FORMULATING HIS
  

 8   ANSWER.
  

 9       MR. ENGLISH:  WHILE HE'S CERTAINLY WELCOME TO, I DON'T
  

10   BELIEVE IT IS NECESSARY AS A PREDICATE.
  

11       MR. MERTENS:  NEITHER DO I.
  

12       MR. ENGLISH:  BUT HE'S ENTITLED TO LOOK AT IT, AND I HAVE
  

13   NO PROBLEM WITH HIM LOOKING AT IT.
  

14       JUDGE CLIFTON:  MR. MERTENS, IF YOU DON'T NEED IT, THEN YOU
  

15   MAY RESPOND TO THE QUESTION, WHICH IS JUST WHETHER YOU ARE
  

16   AWARE.
  

17       MR. MERTENS:  I AM VERY AWARE THAT WE GET A PREMIUM FROM
  

18   ALL OUR CHEESE -- FROM ALL OUR CLIENTS, WHENEVER WE SELL MILK.
  

19   BY MR. ENGLISH:
  

20      Q.  ISN'T IT THE CASE, WITHOUT NAMING THE CUSTOMER OR THE
  

21   LEVEL, THAT SPECIFICALLY DURING THAT TIME PERIOD, THERE WAS A
  

22   SPECIFIC PREMIUM, A WHEY PREMIUM, THAT WAS PAID AND THAT'S THE
  

23   ONLY QUESTION.
  

24       MR. BESHORE:  I WILL OBJECT TO THE QUESTION AND INSTRUCT
  

25   MR. MERTENS NOT TO ANSWER, BECAUSE IT IS REACHING A POINT OF
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 1   SPECIFICITY, WHICH INEVITABLY PROBES INTO THE IDENTITY OF
  

 2   CUSTOMERS.  MR. MERTENS SHOULD NOT ANSWER THE QUESTION.
  

 3       JUDGE CLIFTON:  I DON'T AGREE.  IF THERE'S SOME KIND OF
  

 4   DISTORTION IN THE SUMMARY FIGURES BECAUSE OF A ONE-TIME
  

 5   CONDITION, OR ONE-TIME TRANSACTION, I -- I THINK IT'S PROPER
  

 6   FOR US TO BE MADE AWARE OF IT.  SO I DON'T HONOR THAT
  

 7   OBJECTION.
  

 8           MR. MERTENS, YOU MAY ANSWER.  AND DO YOU REMEMBER THE
  

 9   QUESTION?
  

10       MR. MERTENS:  YES.
  

11       JUDGE CLIFTON:  YOU MAY RESPOND, WITHOUT SPECIFICS.
  

12       MR. MERTENS:  WITHOUT SPECIFICS, AND I DON'T KNOW ALL OVER
  

13   THE UNITED STATES WHETHER WE GET A WHEY PREMIUM, LIKE HE
  

14   STATED, RIGHT?  IS THAT WHAT YOU ARE ASKING?
  

15       MR. ENGLISH:  I'M ASKING IN CALIFORNIA.  IN CALIFORNIA.
  

16       MR. MERTENS:  OH, NOW IT IS JUST CALIFORNIA.
  

17       MR. ENGLISH:  I'M SORRY, I APOLOGIZE.
  

18       MR. MERTENS:  YES.
  

19       MR. ENGLISH:  I APOLOGIZE.
  

20       MR. MERTENS:  YES.
  

21       MR. ENGLISH:  AND THE ANSWER IS YES.  THANK YOU.  THAT'S
  

22   ALL I HAVE.
  

23       JUDGE CLIFTON:  IS THAT THE KIND OF BOYS' CLUB STUFF YOU
  

24   MEANT?
  

25       MR. MERTENS:  YEAH.
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 1       JUDGE CLIFTON:  OKAY.  WHO WILL NEXT ASK QUESTIONS OF
  

 2   MR. MERTENS?
  

 3       MS. HANCOCK:  NICOLE HANCOCK FOR THE CALIFORNIA PRODUCER
  

 4   HANDLERS ASSOCIATION.
  

 5                        CROSS-EXAMINATION
  

 6   BY MS. HANCOCK:
  

 7      Q.  GOOD MORNING, MR. MERTENS.
  

 8      A.  GOOD MORNING.
  

 9      Q.  I PROMISE TO BE A LITTLE BIT EASIER.
  

10      A.  THAT WAS EASY.
  

11      Q.  IN YOUR STATEMENT ON EXHIBIT 26, YOU SAY IN HERE THAT
  

12   YOU WERE INVOLVED AS A DAIRY FARMER PARTICIPANT IN THE 1960'S
  

13   WHEN THE POOLING ACT WAS PUT IN PLACE?
  

14      A.  YES.
  

15      Q.  CAN YOU TELL ME HOW YOU WERE A PARTICIPANT?
  

16      A.  WELL, IF YOU WANT TO HEAR IT, OKAY.
  

17           MY FIRST BRUSH WITH IT WAS WHEN I WAS ACTUALLY IN,
  

18   STILL BREEDING COWS, WHICH I WAS AN ARTIFICIAL INSEMINATOR, AND
  

19   I WAS A VERY GOOD FRIEND OF THE PERSON WHO ORIGINALLY WROTE THE
  

20   GONZALVES ACT, THAT EVENTUALLY BECAME THE GONZALVES ACT, AND
  

21   THAT WAS IN 1961 AND HIS NAME WAS RAY GAMBONINI.
  

22           I WENT ALL THROUGH SCHOOL WITH HIS SON DICK, AND SO I
  

23   KNEW RAY VERY WELL, AND HE -- I WALKED IN THE BARN ONE DAY AND
  

24   HE SAYS, HE HANDED ME A YELLOW PAPER PAD, LEGAL PAD, WITH
  

25   PENCIL WRITTEN ALL OUT, IN ABOUT 40 PAGES OF IT.  AND HE SAYS,
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 1   "HERE, GEORGE, READ THIS.  SEE WHAT YOU THINK OF IT."  AND I
  

 2   WASN'T THAT INTERESTED AT THAT AGE.  BUT I READ THROUGH A
  

 3   LITTLE BIT OF IT, AND I GOT A LITTLE GIST OF IT, AND THAT WAS
  

 4   MY FIRST BRUSH WITH IT.
  

 5           AS FAR AS, I JUST HEARD STORIES BACK FROM RAY AND OTHER
  

 6   PEOPLE OF WHAT THEY WENT THROUGH TO GET IT PASSED AND
  

 7   EVERYTHING ELSE.
  

 8      Q.  DID YOU EVER TESTIFY?
  

 9      A.  NO.
  

10      Q.  DID YOU ATTEND ANY OF THE LEGISLATIVE SESSIONS?
  

11      A.  NO.
  

12      Q.  DID YOU PARTICIPATE AT ALL IN ANY DISCUSSIONS OR
  

13   MEETINGS?
  

14      A.  I JUST HEARD A LOT OF ABOUT IT AND IT WOULD BE
  

15   SECONDHAND SAYING, SO I DON'T WANT TO SAY TOO MUCH ABOUT IT.
  

16      Q.  WERE YOU SUPPORTIVE OF THE POOLING ACT BEING ENACTED IN
  

17   1969?
  

18      A.  OH YEAH, WE HAD ALMOST DEREGULATION BEFORE THAT, AND IT
  

19   WASN'T PRETTY.  THE PROCESSORS FAIRLY WELL CONTROLLED IT, AND I
  

20   CAN GIVE YOU SOME PERSONAL STORIES ON THAT, BECAUSE WHEN I WENT
  

21   IN THE DAIRY BUSINESS, IN ORDER TO GET IN THE DAIRY BUSINESS,
  

22   BECAUSE IF YOU WEREN'T IN CAHOOTS WITH THE PROCESSOR, YOU
  

23   DIDN'T GET IN THE DAIRY BUSINESS BECAUSE YOU DIDN'T HAVE A
  

24   PLACE TO SHIP YOUR MILK, OTHER THAN THE COOPS.  AND THE COOPS
  

25   WEREN'T TAKING ON ANYBODY.  SO I, WHEN I FINALLY GOT IN THE
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 1   DAIRY BUSINESS I WENT TO A FOREMOST PRODUCER, AND WE HAD IT
  

 2   PRETTY WELL SET UP TO BUY IT.  BUT WHEN HE MENTIONED IT, JUST
  

 3   MENTIONED IT TO HIS FIELDMAN, HE SAYS, IF YOU EVER MENTION THAT
  

 4   AGAIN, YOU GOT 30 DAYS AND YOU ARE OUT OF HERE.
  

 5      Q.  MENTIONING THE POOLING ACT?
  

 6      A.  NO, NO, SELLING THE BUSINESS TO ME.  THE POOLING ACT
  

 7   HAD NOTHING TO DO WITH IT.  SO WHEN I FINALLY WENT AND BOUGHT A
  

 8   SAFEWAY CONTRACT, I PAID $40,000 UNDER THE TABLE, NOBODY KNEW
  

 9   ABOUT IT, IT WAS NOT MENTIONED IN THE BILL OF SALE OR ANYTHING.
  

10   IT WAS JUST A GIFT TO HIM TO GET THAT TRANSFERRED.
  

11          AND THEN ONCE WE GOT THE POOLING ACT IN, IT GAVE THE
  

12   DAIRYMEN, THE INDIVIDUAL DAIRYMEN, SOME DIGNITY IN THE
  

13   INDUSTRY, IN MY ESTIMATION.
  

14      Q.  AND HOW DID -- WHAT ABOUT THE POOLING ACT GAVE THEM THE
  

15   DIGNITY THAT YOU WERE JUST TALKING ABOUT?
  

16      A.  BECAUSE THEN WE OWNED WHAT WE -- QUOTA AND OUR SHIPPING
  

17   RIGHTS.  WE OWNED THEM, NOT THE PROCESSOR.
  

18      Q.  SO IT WAS THE ESTABLISHMENT OF THAT QUOTA SYSTEM THAT
  

19   GAVE YOU THAT DIGNITY THAT YOU WERE DESCRIBING?
  

20      A.  RIGHT.  EXACTLY.
  

21      Q.  AND IT GAVE THE PRODUCERS BACK SOME LEVERAGE IN THE
  

22   DISCUSSIONS?
  

23      A.  WELL, YEAH, IT GAVE THEM SOME.
  

24      Q.  AND WHAT DO YOU REMEMBER WAS THE QUOTA SYSTEM WHEN THE
  

25   POOLING ACT WAS PUT IN PLACE?
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 1      A.  WHAT DO I REMEMBER?
  

 2      Q.  WELL, WHAT DO YOU REMEMBER ABOUT HOW THE QUOTA SYSTEM
  

 3   OPERATED?  WHAT WAS THE QUOTA SYSTEM, IN YOUR UNDERSTANDING?
  

 4      A.  OH.  THE QUOTA JUST GIVES YOU YOUR PIECE OF THE CLASS 1
  

 5   MARKET.  IT HAS NOTHING TO DO WITH PRODUCTION, CONTROL OF
  

 6   PRODUCTION, OR ANYTHING ELSE.
  

 7      Q.  AND THAT, THAT QUOTA THAT PIECE OF YOUR CLASS 1 MARKET,
  

 8   THAT WAS ASSIGNED AS QUOTA BASED ON YOUR HISTORICAL PRODUCTION
  

 9   OF CLASS 1 MILK?
  

10      A.  PRETTY MUCH SO.  NOT ENTIRELY.  THERE WERE SOME
  

11   DEVIATIONS, BUT IT WAS PRETTY MUCH SO.  IT WAS A TOUGH SELL.
  

12   IT WAS A TOUGH SELL TO GET IN.
  

13      Q.  AND IN ADDITION, THERE WAS BASE THAT WAS ASSIGNED AT
  

14   THE SAME TIME?
  

15      A.  YEAH.  BUT THAT'S PRETTY WELL ALL BEEN GONE NOW.  I
  

16   MEAN, THEY STILL LIST IT, BUT IT DON'T REALLY MEAN NOTHING.
  

17      Q.  BECAUSE YOU PRODUCE OVER THAT, AND IT IS CALCULATED AS
  

18   THE OVER BASE PRODUCTION?
  

19      A.  EXACTLY.
  

20      Q.  AND ALL OF THAT WAS PUT IN PLACE AT THE SAME TIME THAT
  

21   THE QUOTA SYSTEM WAS ESTABLISHED?
  

22      A.  MOST OF IT.  THEY -- WE HAD SUBSEQUENT HEARINGS AND
  

23   STUFF THAT WE CHANGED A FEW THINGS IN THERE AND POOLED
  

24   DIFFERENT THINGS AND DID DIFFERENT THINGS, BUT IT WAS, THE
  

25   BASIS WAS THERE.
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 1      Q.  AND AT THE SAME TIME, THE EXEMPT QUOTA WAS ESTABLISHED
  

 2   FOR THE PRODUCER-HANDLERS AS WELL.
  

 3      A.  AS I UNDERSTAND IT.
  

 4      Q.  AND THEN, YOU WERE PART --
  

 5      A.  THAT WAS DONE BEFORE I WAS IN THE DAIRY BUSINESS.
  

 6      Q.  WELL, THAT WAS DONE AS PART OF THE POOLING ACT THAT WAS
  

 7   PUT IN PLACE IN 1969?
  

 8      A.  RIGHT.  YEAH, BUT THE AGREEMENT BETWEEN THE
  

 9   PRODUCER-HANDLERS AND THEM WAS ALREADY DONE, BECAUSE THAT'S --
  

10   I WENT INTO BUSINESS IN '68, AND THAT'S ABOUT WHEN IT WENT INTO
  

11   THE, WHEN IT WAS PASSED, AND RONALD REAGAN SIGNED IT.
  

12      Q.  AND HE WAS GOVERNOR OF CALIFORNIA AT THE TIME?
  

13      A.  YEAH.
  

14      Q.  SO I GUESS THE POOLING ACT WAS ACTUALLY PASSED IN 1967
  

15   AND THEN WENT INTO EFFECT IN 1969?  IS THAT YOUR UNDERSTANDING?
  

16      A.  I THINK IT WAS JANUARY 1ST OF '68.  WAIT A MINUTE NOW.
  

17   I DON'T KNOW, I CAN'T REMEMBER EXACTLY.  IT'S ONE OF THOSE,
  

18   IT'S ONE OF THOSE DAYS, WHICH REALLY DON'T MAKE THAT MUCH
  

19   DIFFERENCE.
  

20      Q.  OKAY.  IT WENT INTO EFFECT SHORTLY AFTER -- SHORTLY
  

21   AFTER YOU BEGAN DAIRY FARMING?
  

22      A.  YEAH.
  

23      Q.  OKAY.  AND BY THE TIME YOU BEGAN DAIRY FARMING, YOUR
  

24   UNDERSTANDING IS THAT THE EXEMPT QUOTA WAS ALREADY ESTABLISHED
  

25   AS PART OF THE QUOTA SYSTEM?
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 1      A.  WELL, IT REALLY, THE EXEMPT QUOTA, WE DIDN'T -- WE
  

 2   DIDN'T HAVE TOO MANY PRODUCER-HANDLERS UP IN THE NORTH BAY,
  

 3   FIRST OFF.  THEY WERE MOSTLY IN SOUTHERN METRO.  I DID ASK RAY
  

 4   GAMBONINI ABOUT THAT ISSUE, AND WE -- BASICALLY HE SAID WE HAD
  

 5   TO GIVE THEM THAT EXEMPTION FOR THEM NOT TO BE AGAINST IT
  

 6   POLITICALLY, AND THEY HAD A LOT OF POLITICAL POWER.  AND SO WE
  

 7   SAID, OKAY.  FINE.  YOU CAN HAVE YOUR EXEMPTION, AS LONG AS YOU
  

 8   SUPPORT IT.  AND THEY DID, AND THAT'S WHY WE GOT IT THROUGH.
  

 9      Q.  SO PART OF A COMPROMISED POSITION TO GET THE POOLING
  

10   ACT PUT IN PLACE?
  

11      A.  YEAH, THIS -- WELL, YEAH.  YOU CAN CALL IT THAT.
  

12      Q.  OKAY.  AND THEN YOU WERE A PART OF THE DAIRY INDUSTRY
  

13   THROUGH THE SUBSEQUENT AMENDMENTS THAT OCCURRED?
  

14      A.  YEAH, BUT I CAN'T REMEMBER THEM ALL.  I MEAN, THEY HAD
  

15   QUITE A FEW OF THEM, DIFFERENT, THEY TWEAKED THE POOLING ACT
  

16   HERE AND THERE, AND THEN THEY, THERE WAS A BIG ONE IN, WHICH I
  

17   WAS -- I WAS BUILDING A DAIRY AT THAT TIME, SO I DON'T REMEMBER
  

18   TOO MUCH IN THE '77 OR '78, IN WHICH THEY POOLED CLASS 4A AND
  

19   4B TOGETHER.  BUT BEFORE THAT, THERE WAS A DIFFERENTIAL DEAL IN
  

20   THERE.
  

21      Q.  OKAY.  AND OTHERWISE, YOUR QUOTA SYSTEM REMAINED
  

22   INTACT?
  

23      A.  RIGHT.  IT'S BEEN INTACT SINCE DAY ONE.
  

24      Q.  I HAVE NO FURTHER QUESTIONS, THANK YOU.
  

25       JUDGE CLIFTON:  WOULD YOU SPELL THE LAST NAME OF YOUR GOOD

1190



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1   FRIEND RAY?
  

 2       MR. MERTENS:  GAMBONINI?  G-A-M-B-O-N-I-N-I.
  

 3       JUDGE CLIFTON:  IF YOU KNOW, MR. MERTENS, WHY DID IT CAUSE
  

 4   ANGER WHEN YOU REVEALED THAT YOU WERE GOING TO BE BUYING A
  

 5   BUSINESS TO YOUR FIELDMEN?
  

 6       MR. MERTENS:  BECAUSE THEY JUST LIKED THEIR CUT AND THEIR
  

 7   DIFFERENT THINGS THAT THEY COULD GET OUT OF WHATEVER YOU DID.
  

 8   LIKE I SAID, IT WASN'T PRETTY.  I MEAN, THEY GOT, FIELDMEN GOT
  

 9   HUNTING CLUB MEMBERSHIPS AND ALL KINDS OF THINGS TO BE ABLE TO
  

10   SHIP TO A CERTAIN OUTFIT.
  

11       JUDGE CLIFTON:  AND WHAT WAS THE JOB OF A FIELDMAN?
  

12       MR. MERTENS:  HE JUST WENT AROUND AND MADE SURE EVERYTHING
  

13   WAS RIGHT, ROADS WERE KEPT UP IN GOOD SHAPE, AND THE FARMS --
  

14   AND AT SAFEWAY, YOU PAINTED FENCES, AND YOU PAVED YOUR ROADS,
  

15   AND YOU DID ALL THAT.  AND WHEN THAT FIELDMAN CAME ON, AND THE
  

16   IF FENCE LOOKED A LITTLE SHABBY AND HE SAID, YOU BETTER GO OUT
  

17   THERE AND PAINT IT, YOU BETTER GO OUT THERE AND PAINT IT, OR
  

18   YOU WOULDN'T BE SHIPPING THERE, BECAUSE HE WOULD CUT YOU OFF
  

19   JUST LIKE THAT.
  

20       JUDGE CLIFTON:  SO THE FIELDMAN REPRESENTED THE PROCESSOR?
  

21       MR. MERTENS:  YES.
  

22       JUDGE CLIFTON:  AND YOU FELT REQUIRED TO DO AS YOU WERE
  

23   TOLD?
  

24       MR. MERTENS:  OH, YEAH.
  

25       JUDGE CLIFTON:  WHO NEXT?
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 1       MR. MERTENS:  BUT THE QUOTA SYSTEM TOOK CARE OF ALL THAT.
  

 2       JUDGE CLIFTON:  NOW, WAS IT THE QUOTA SYSTEM THAT TOOK CARE
  

 3   OF IT OR THE POOLING ACT?
  

 4       MR. MERTENS:  THE POOLING ACT, THE GONZALVES POOLING ACT,
  

 5   WHICH INCLUDED THE QUOTA SYSTEM.
  

 6       JUDGE CLIFTON:  ALL RIGHT.  WHO NEXT HAS QUESTIONS FOR
  

 7   MR. MERTENS?
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. RICHMOND:
  

10      Q.  THANK YOU, MR. MERTENS.  WE JUST WANTED TO LET YOU KNOW
  

11   THAT WE APPRECIATE YOUR TESTIMONY AND YOUR INSIGHT INTO THE
  

12   CALIFORNIA DAIRY INDUSTRY.
  

13      A.  THANK YOU.
  

14       JUDGE CLIFTON:  AND YOUR NAME?
  

15       MR. RICHMOND:  I APOLOGIZE, BILL RICHMOND, USDA.
  

16       MR. MERTENS:  THANKS, BILL.
  

17       JUDGE CLIFTON:  EVEN THOUGH WE KNOW WHO ALL THESE PEOPLE
  

18   ARE, I ASK FOR THE NAME.  I FIGURE PEOPLE WILL FIGURE OUT WHO I
  

19   AM, SO I DON'T SAY IT.  BUT WE HAVE AN AUDIO FEED, THAT'S
  

20   HELPFUL FOR THEM.  AND IT'S ALSO HELPFUL FOR THE TRANSCRIPT TO
  

21   ATTRIBUTE REMARKS TO THE RIGHT SPEAKER.  SO -- ALL RIGHT.
  

22           DOES ANYONE ELSE HAVE QUESTIONS FOR MR. MERTENS BEFORE
  

23   HE STEPS DOWN?  MR. MERTENS, THANK YOU SO MUCH.  YOU MAY STEP
  

24   DOWN.
  

25       MR. BESHORE:  I'D MOVE FOR THE ADMISSION OF EXHIBIT 26.
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 1       JUDGE CLIFTON:  IS THERE ANY OBJECTION TO THE ADMISSION
  

 2   INTO EVIDENCE OF EXHIBIT 26?
  

 3       MR. HILL:  NO OBJECTION, YOUR HONOR.
  

 4       JUDGE CLIFTON:  AND THERE ARE NO OTHERS OBJECTING.  EXHIBIT
  

 5   26 IS ADMITTED INTO EVIDENCE.
  

 6            (THEREAFTER, EXHIBIT 26 WAS
  

 7            RECEIVED INTO EVIDENCE.)
  

 8       MR. BESHORE:  MR. TOLLENAAR, YOUR HONOR.
  

 9       MR. TOLLENAAR:  SIETSE TOLLENAAR.  MY ADDRESS IS 3355
  

10   VIRGINIA ROAD, IN WHEATLAND, W-H-E-A-T-L-A-N-D, CALIFORNIA.
  

11       JUDGE CLIFTON:  IS THAT A BUSINESS ADDRESS?
  

12       MR. TOLLENAAR:  YES, IT IS.
  

13       JUDGE CLIFTON:  GOOD.  ALL RIGHT.  I'M GOING TO SWEAR YOU
  

14   IN IN A SEATED POSITION, AND THEN BELIEVE IT OR NOT, I'M GOING
  

15   TO ASK YOU TO SPELL YOUR LAST NAME AGAIN.
  

16           WOULD YOU RAISE YOUR RIGHT HAND?  DO YOU SOLEMNLY SWEAR
  

17   OR AFFIRM UNDER PENALTY OF PERJURY THAT THE EVIDENCE YOU WILL
  

18   PRESENT WILL BE THE TRUTH?
  

19       MR. TOLLENAAR:  YES, I DO.
  

20       JUDGE CLIFTON:  THANK YOU.  PLEASE.  AGAIN, STATE SLOWLY,
  

21   YOUR LAST NAME AND SPELL IT FOR ME.
  

22       MR. TOLLENAAR:  TOLLENAAR, T-O-L-L-E-N-A-A-R.
  

23       JUDGE CLIFTON:  AND I'M GOING TO ASK YOU TO SPELL YOUR
  

24   FIRST NAME AGAIN, TOO.
  

25       MR. TOLLENAAR:  S-I-E-T-S-E.  MY NICKNAME IS SEAN, SO IT
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 1   MIGHT BE EASIER.
  

 2       JUDGE CLIFTON:  AND WHEN YOU ARE KNOWN BY SEAN, HOW DO YOU
  

 3   SPELL THAT?
  

 4       MR. TOLLENAAR:  S-E-A-N.
  

 5       JUDGE CLIFTON:  THANK YOU SO MUCH.  MR. BESHORE, YOU MAY
  

 6   PROCEED.
  

 7       MR. BESHORE:  THANK YOU, YOUR HONOR.
  

 8                       DIRECT EXAMINATION
  

 9   BY MR. BESHORE:
  

10      Q.  GOOD MORNING, MR. TOLLENAAR.  THANK YOU FOR COMING HERE
  

11   TODAY.  WHAT DO YOU DO FOR A LIVING?
  

12      A.  I'M A DAIRY FARMER.
  

13      Q.  HOW LONG HAVE YOU BEEN A DAIRY FARMER?
  

14      A.  MY WIFE AND I, THIS IS OUR 20TH YEAR IN BUSINESS
  

15   TOGETHER.  WE STARTED IN 1995.  AND WE HAVE WE LIVED -- IT'S A
  

16   NEAT STORY, BUT WE HAVE BEEN IN THE DAIRY BUSINESS FOR 20
  

17   YEARS.
  

18      Q.  CAN YOU JUST BRIEFLY TELL US A LITTLE BIT ABOUT YOUR
  

19   PERSONAL BACKGROUND EDUCATIONALLY, AND OTHER WORK, IF THERE WAS
  

20   SUCH, BEFORE YOU GOT INTO DAIRY FARMING?
  

21      A.  WELL, I HAVE A BACHELOR OF SCIENCE IN DAIRY SCIENCE
  

22   FROM CAL POLY.  WE -- I MANAGED MY PARENTS DAIRY SINCE I WAS 12
  

23   YEARS OLD.  WHEN I CAME BACK FROM COLLEGE, I GOT MARRIED AND
  

24   THEN WAS -- WAS RUNNING MY PARENTS' DAIRY, AND IT WAS REALLY A
  

25   STRUGGLE ON MY MARRIAGE.  MY WIFE FILED FOR DIVORCE, AND IT
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 1   WAS, WE REALIZED THAT -- I REALIZED THAT I NEEDED TO LEAVE ME
  

 2   PARENTS DAIRY, BECAUSE WE LIVED ACROSS THE STREET FROM THEM.
  

 3   IT WAS JUST AN UNHEALTHY DYNAMIC.  WE WENT TO -- WENT TO WORK
  

 4   IN SOUTHERN CALIFORNIA FOR TWO AND A HALF YEARS.  RECONCILED MY
  

 5   MARRIAGE.  AND THEN THE WONDERFUL MAN THAT I -- I WORKED FOR
  

 6   SAID TO ME, AFTER I WAS THERE TWO YEARS, HE SAID, "YOU NEED TO
  

 7   GET IN THE DAIRY BUSINESS."  AND I SAID, "WE DON'T HAVE ANY
  

 8   MONEY."  AND I THOUGHT HE WAS TRYING TO FIRE ME.  BUT HE -- SO
  

 9   I ACTUALLY WENT TO A COUNSELOR, BECAUSE I THOUGHT, YOU KNOW,
  

10   HOW DO YOU WORK SO MANY HOURS AND DO SO MANY THINGS.  AND THE
  

11   COUNSELOR SMILED AND HE JUST SAID, HE LOVES YOU SO MUCH THAT HE
  

12   DOESN'T WANT TO HOLD YOU BACK.
  

13          SO WE FOUND A DAIRY.  IT WAS THE BIGGEST JUNKYARD YOU
  

14   HAVE EVER SEEN IN YOUR LIFE, BUT IT WAS AN OPPORTUNITY FOR US
  

15   TO GET STARTED.  AND SO 20 YEARS LATER, WE'RE STILL THERE,
  

16   SO --
  

17      Q.  OKAY.  SO TELL US A LITTLE BIT ABOUT YOUR DAIRY TODAY.
  

18      A.  WELL, RIGHT NOW WE MILK ABOUT 1250 COWS.  WE HAVE ABOUT
  

19   1400 HEIFERS, AND WE SELL ABOUT 400 COWS FOR DAIRY PURPOSES A
  

20   YEAR TO OTHER DAIRY FARMERS.  WE HAVE ABOUT 260 ACRES AND JUST
  

21   I ABSOLUTELY LOVE WHAT I DO FOR A LIVING.
  

22      Q.  SO JUST TELL US A LITTLE BIT ABOUT THE FACT YOU SELL
  

23   400 COWS TO OTHER FARMERS.  I MEAN, JUST GIVE US A LITTLE
  

24   FLAVOR.  MOST OF THE -- MOST OF THE DISCUSSION HERE, OF COURSE,
  

25   IS ABOUT SELLING MILK, PRODUCING MILK AND SELLING MILK.  BUT
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 1   YOU HAVE, AS A DAIRYMAN, YOU ARE SELLING A VERY SUBSTANTIAL
  

 2   AMOUNT OF BREEDING STOCK.  SO JUST TELL US A LITTLE BIT ABOUT
  

 3   THAT AS PART OF YOUR BACKGROUND.
  

 4      A.  OKAY.  WELL, I'M A -- THIS IS KIND OF A WEIRD THING TO
  

 5   SAY ABOUT YOURSELF.  PEOPLE CALL ME THE COW WHISPERER.  I TALK
  

 6   COW, THEY TALK TO ME, AND WE JUST WE HAVE GREAT COMMUNICATIONS.
  

 7   SO IT IS JUST VERY STRANGE THAT I CAN TALK WITH COWS AND THEY
  

 8   CAN TALK BACK AND FORTH WITH ME.  THEY ARE JUST -- I JUST
  

 9   REALLY HAVE A SENSE WHEN A COW IS STARTING TO, YOU KNOW, HAVE
  

10   FEET PROBLEMS BEFORE THEY START HAVING FEET PROBLEMS, MASTITIS
  

11   PROBLEMS, AND SO WE JUST REALLY ARE PROACTIVE IN MAKING THE
  

12   MOST WONDERFUL PLACE FOR THAT COW TO LIVE.
  

13          AND SO JUST, IN REAPING THE BENEFITS OF THAT, IS THAT
  

14   WE JUST HAVE EXCESS COWS TO SELL BECAUSE WE'RE ON IT.  WE SAY
  

15   THAT WE ARE BETTER THAN THE HOLIDAY INN BECAUSE WE MAKE THEIR
  

16   BED TWICE A DAY, AND HOLIDAY INN ONLY DOES IT ONCES A DAY.  SO
  

17   WE -- WE JUST REALLY -- PEOPLE SAY THAT HAPPY COWS COME FROM
  

18   CALIFORNIA, AND BUT THEY REALLY COME FROM WHEATLAND.  BECAUSE
  

19   WE FEED -- WE HAVE THIS WONDERFUL THING THAT WE FEED A LOT OF
  

20   TORANI SYRUP.  WE HAVE A KIND OF A NEAT RELATIONSHIP WITH A LOT
  

21   OF DIFFERENT WAREHOUSES THAT SEND US THEIR DISTRESSED PRODUCTS
  

22   OR WHATEVER.  SO OUR COWS ACTUALLY EAT CHOCOLATE SYRUP AS ONE
  

23   OF THEIR FEED SOURCES, SO THEY HAVE SMILES ON THEIR FACES ALL
  

24   THE TIME.
  

25       JUDGE CLIFTON:  I LOVE YOUR TESTIMONY.  I DO HAVE TO ASK
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 1   FOR THE TRANSCRIPT, I WANT TO GET THESE WORDS RIGHT.  SO AFTER
  

 2   YOU MENTIONED THAT YOU SEE THE FEET PROBLEMS COMING BEFORE THEY
  

 3   HAPPEN, AND THEN YOU USED A WORD THAT I BELIEVE HAS TO DO WITH
  

 4   THE COW'S UDDER.  MASS --
  

 5       MR. TOLLENAAR:  MASTITIS.
  

 6       JUDGE CLIFTON:  ALL RIGHT.  AND WOULD YOU SPELL THAT FOR
  

 7   ME?
  

 8       MR. TOLLENAAR:  M-A-S-T-I-T-I-S.
  

 9       JUDGE CLIFTON:  ALL RIGHT.  AND SO YOU ALSO HAVE AN
  

10   AWARENESS OF WHEN THAT KIND OF PROBLEM IS ABOUT TO DEVELOP?
  

11       MR. TOLLENAAR:  WELL, IT'S MOSTLY PREVENTION.  WE'RE REALLY
  

12   INTO PREVENTING THINGS.  AND SO YOU HAVE, BECAUSE THEY GET
  

13   MASTITIS, IT'S TOO LATE.  BUT IF WE REALLY, REALLY, HENCE,
  

14   MAKING THEIR BED TWICE A DAY.  WE JUST REALLY WANT TO GET THEM
  

15   COMFORTABLE.  A COMFORTABLE COW ALWAYS -- THE MORE COMFORTABLE
  

16   THEY ARE, THE MORE, THE BETTER THEY DO FOR YOU.
  

17       JUDGE CLIFTON:  AND THEN, IF YOU WOULD ALSO HELP ME SPELL
  

18   THE KIND OF SYRUP THEY GET.
  

19       MR. TOLLENAAR:  TORANI, IT IS JUST -- IT IS -- IT IS A VERY
  

20   NICE THING YOU SEE IN COFFEE SHOPS AND STUFF.  IT'S
  

21   T-O-R-I-N-I.  TORANI.  IT'S REALLY -- PEOPLE LAUGH.  THEY SEE
  

22   ALL THESE BOXES AND STUFF SET UP, AND THEY SAY, "WHAT DO YOU DO
  

23   WITH THAT?"  WE FEED IT TO OUR COWS.  IT IS AN ENERGY SOURCE.
  

24   BUT IT'S -- PEOPLE SAY, MAN, IT SMELLS LIKE CHOCOLATE HERE, AND
  

25   THEY ARE RIGHT.
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 1   BY MR. BESHORE:
  

 2      Q.  SO MR. TOLLENAAR, WHERE DO YOU, HOW DO YOU MARKET MILK?
  

 3      A.  OUR MILK GETS PICKED BY DAIRY FARMERS OF AMERICA, AND
  

 4   MOST OF OUR MILK GOES TO SUNNYSIDE FARMS OR BAYVIEW FOR FLUID
  

 5   MILK.
  

 6      Q.  SO YOU ARE A MEMBER OF DFA?
  

 7      A.  I'M A MEMBER AND I'M ALSO A DIRECTOR AT LARGE, AND I
  

 8   REPRESENT ABOUT 200 DAIRY FARMERS IN OUR WESTERN AREA COUNCIL.
  

 9      Q.  SO HOW LONG HAVE YOU BEEN A MEMBER OF DFA MARKETING
  

10   THROUGH DAIRY FARMERS OF AMERICA?
  

11      A.  WELL, WE STARTED WITH MID AM, WHICH MERGED WITH FOUR
  

12   COOPS, AND THEN THAT BECAME DFA, AND THAT WAS IN 1998 WHEN DFA
  

13   WAS ESTABLISHED, BUT WE MET WITH MID AM IN 1995.
  

14      Q.  OKAY.  SO YOU ARE AN ELECTED DIRECTOR --
  

15      A.  YES.
  

16      Q.  -- OF DFA?  OKAY.  JUST TELL US ABOUT HOW THAT WORKS
  

17   AND WHAT YOUR RESPONSIBILITIES ARE AS AN ELECTED DIRECTOR?
  

18      A.  WELL, I AM -- I'M A DIRECTOR AT LARGE, AND I REPRESENT
  

19   THE DISTRICT 1, WHICH IS THE ORLAND AREA; DISTRICT 2, WHICH IS
  

20   THE PETALUMA AREA; DISTRICT 3, LET'S SEE, WELL, SEE DISTRICT 1,
  

21   2, 3, 4 AND DISTRICT 10 WHICH IS NOW THE FERNDALE, HUMBOLDT
  

22   AREA.  AND I JUST -- I WAS ELECTED AND THEY HAVEN'T KICKED ME
  

23   OUT YET.
  

24      Q.  OKAY.  HOW LONG HAVE YOU BEEN A DIRECTOR?
  

25      A.  SINCE 1999.
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 1      Q.  OKAY.  AND YOU REPRESENT ABOUT 200 --
  

 2      A.  YES.
  

 3      Q.  -- DAIRY MEMBERS?
  

 4      A.  YEAH.  BUT MOSTLY SMALLER DAIRY FARMERS.  THE FERNDALE
  

 5   AREA, THE SMALLER DAIRY FARMERS.
  

 6      Q.  SO AS A DIRECTOR YOU ARE AMONG THE WESTERN AREA
  

 7   COUNCIL?
  

 8      A.  YES.
  

 9      Q.  ARE YOU INVOLVED IN ANY OTHER ORGANIZATIONS, DAIRY
  

10   ORGANIZATIONS OR PRODUCER ORGANIZATIONS?
  

11      A.  WELL, I'M -- IT'S ALWAYS SUCH AN HONOR IF YOUR PEERS
  

12   ASK YOU TO DO SOMETHING.  I WAS -- I WAS IN THE MILK PRODUCER'S
  

13   REVIEW BOARD, WHICH IS A CDFA POOLING BRANCH.  I WAS, WELL, ONE
  

14   OF TWO TERMS, THE CHAIRMAN FOR TWO YEARS, AND I WAS, WELL, TWO
  

15   TERM, AND I WAS CHAIRMAN FOR TWO YEARS.
  

16          I'M ALSO A -- AN HONOR, I JUST REAL HONOR TO BE A
  

17   DIRECTOR FOR MILK PRODUCER'S COUNCIL, AND THEN I WAS ALSO PART
  

18   OF THE 2007 WHEY COMMITTEE THAT WAS APPOINTED BY CHAIRMAN
  

19   MERTENS.
  

20      Q.  OKAY.  LET'S TALK ABOUT THE CDFA PRODUCER REVIEW BOARD.
  

21   NOW THAT'S -- THAT'S AN OFFICIAL BOARD OF THE CALIFORNIA
  

22   DEPARTMENT OF FOOD AND AGRICULTURE; IS THAT CORRECT?
  

23      A.  YES.  YES.
  

24      Q.  OKAY.  AND HOW DO YOU GET ON THAT BOARD?
  

25      A.  I THINK JUST NOMINATED BY YOUR PEERS, AND YOU SAY YES.

1199



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1   I THINK THAT'S THE BIG THING IS JUST SAY YES.
  

 2      Q.  AND -- AND YOU WERE ON THAT FOR TWO TERMS, THE CHAIRMAN
  

 3   FOR --
  

 4      A.  TWO YEARS.
  

 5      Q.  TWO YEARS?
  

 6      A.  YES.
  

 7      Q.  OKAY.  WHAT'S THAT -- WHAT ARE THE RESPONSIBILITIES OF
  

 8   THE BOARD?
  

 9      A.  WE JUST -- IT USED TO BE REALLY BORING, BUT NOW IT IS
  

10   REALLY EXCITING.  WE REALLY -- WE GET TOGETHER AND WE LOOK AT,
  

11   JUST THE POOL DOLLARS, MAKING SURE THAT THE POOL DOLLARS ARE
  

12   GOING INTO THE, THIS IS HOW MUCH IS COMING IN, THIS IS HOW MUCH
  

13   GETS DISTRIBUTED WITHIN THE PARAMETERS.
  

14          MOST OF THE TIME IT IS BASICALLY, OKAY, WE NEED MORE
  

15   MONEY TO GET COMPUTERS FOR -- OR NEW PROGRAMS, AND THOSE KINDS
  

16   OF THINGS WERE THE DISCUSSION.  BUT IT IS SOMETHING WHERE WE
  

17   WOULD BASICALLY, IT'S CHECKS AND BALANCES IS ONE OF THE THINGS,
  

18   IF YOU LOOK AT, YOU KNOW, HOW THE -- THERE'S THE GOVERNOR AND
  

19   THEN THERE'S THE SECRETARY AGRICULTURE, AND THEN THERE'S THE
  

20   DIFFERENT MARKETING DIVISIONS, AND THEN THEY HAVE TO HAVE A
  

21   BOARD TO GO TO, TO JUST SAY THIS IS WHAT WE'RE DOING.  AND IT'S
  

22   BASICALLY CHECKS AND BALANCES.  AND SO WE'RE ONE OF THE CHECKS,
  

23   I GUESS.
  

24      Q.  THAT'S A DAIRY PRODUCER?
  

25      A.  YES.
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 1      Q.  ALL RIGHT.  MILK PRODUCERS COUNCIL.  WHAT, JUST BRIEFLY
  

 2   INDICATE WHAT THAT ORGANIZATION IS AND WHAT YOUR ROLE HAS BEEN
  

 3   AS A DIRECTOR OR OFFICER?
  

 4      A.  WELL, IT'S A PRODUCER -- GOSH.
  

 5      Q.  TRADE ASSOCIATION?
  

 6      A.  IT'S A TRADE ASSOCIATION.  AND I -- AND I -- I HAVEN'T
  

 7   BEEN ON IT VERY LONG, BUT IT IS UNBELIEVABLE.  WE HAVE OUR CEO
  

 8   IS ROB VANDENHEUVEL, WHO SPOKE EARLIER TODAY, AND JUST
  

 9   UNBELIEVABLE DAIRY FARMERS THAT I GET TO BE PART OF.  AND JUST,
  

10   REAL KINDRED SPIRIT, I GUESS.
  

11      Q.  AND YOU ARE ON THE BOARD OF DIRECTORS, IS THAT WHAT YOU
  

12   SAID?
  

13      A.  YES.
  

14      Q.  OKAY.  NOW, YOU MENTIONED A WHEY REVIEW COMMITTEE.
  

15   OKAY.  CAN YOU TELL US WHAT THAT WAS?
  

16      A.  OKAY.  IN 2007, WHEN WE'RE JUST TRYING TO LOOK AT, YOU
  

17   KNOW, DIFFERENT THINGS WITHIN JUST THE PRICING MECHANISMS.  AND
  

18   SO SECRETARY A.G. KAWAMARA PUT TOGETHER A WHEY COMMITTEE, SEVEN
  

19   PROCESSORS, SEVEN PRODUCERS TO COME TOGETHER AND COME UP WITH A
  

20   SOLUTION.
  

21      Q.  AND LET'S STOP THERE.  SO, SECRETARY CAN YOU --
  

22   ANTICIPATING THE JUDGE'S QUESTION ON THIS -- CAN YOU SPELL FOR
  

23   US THE NAME OF THE --
  

24      A.  I CANNOT.  KAWAMARA, I THINK IT IS K-A-W-A-M-A-R-A.
  

25      Q.  SO YOU SAID SECRETARY WHAT, A.G.?
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 1      A.  A.G. KAWAMARA, HE WAS UNDER THE SCHWARZENNEGER
  

 2   ADMINISTRATION.
  

 3      Q.  AND SO HE WAS SECRETARY OF THE CALIFORNIA DEPARTMENT OF
  

 4   FOOD AND AGRICULTURE?
  

 5      A.  SECRETARY OF AGRICULTURE I GUESS WOULD BE, BUT HE WAS
  

 6   THE SECRETARY.  HE WAS UNDER THE SCHWARZENNEGER ADMINISTRATION
  

 7   AND SECRETARY OF AGRICULTURE.
  

 8      Q.  AND DID HE THEN FORM A WHEY REVIEW COMMITTEE?
  

 9      A.  YES.
  

10      Q.  AND THIS WAS IN 2007?
  

11      A.  CORRECT.
  

12      Q.  OKAY.  AND SO YOU BECAME A MEMBER OF THAT COMMITTEE; IS
  

13   THAT CORRECT?
  

14      A.  YES.
  

15      Q.  OKAY.  SO TELL US WHAT -- HOW WAS THE COMMITTEE MADE
  

16   UP?  WHO WAS ON IT IN TERMS OF INDUSTRY SECTORS, AND WHAT ITS
  

17   PURPOSE WAS?
  

18      A.  WELL, IT WAS REALLY JUST TO COME TOGETHER AND TO TRY TO
  

19   FIND A SOLUTION.  AND WHEN I WAS ASKED TO BE ON IT, I -- OH
  

20   MAN -- I REALLY STRUGGLED WITH IT, BECAUSE I JUST, AS A, IT'S
  

21   MY OWN PET PEEVE, BECAUSE I CANNOT STAND PEOPLE PLAYING VICTIM.
  

22   BECAUSE WHEN YOU ARE A VICTIM, YOU KNOW, YOU ARE NOT INTO
  

23   SOLUTIONS, YOU ARE JUST INTO WHINING.  AND I JUST HATE IT.  SO
  

24   I JUST SAID, I WILL DO THIS BECAUSE I WANT TO BE
  

25   SOLUTION-ORIENTED.  I HAVE BEEN BLESSED WITH BEING CALLED THE
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 1   BRIDGE BUILDER, AND I JUST, I WANTED TO BE A BRIDGE BUILDER.  I
  

 2   WANTED TO WORK TOGETHER AND JUST -- THERE'S -- WHEN YOU HAVE
  

 3   SMART PEOPLE IN A ROOM, OR PEOPLE THAT ARE COMPASSIONATE, OR
  

 4   ENTHUSIASTIC ABOUT WHAT THEY DO FOR A LIVING, AND YOU GET THEM
  

 5   IN A ROOM, YOU ARE GOING TO FIND A SOLUTION.  THAT'S, I MEAN,
  

 6   THAT'S JUST PURE AND SIMPLE.  BILL SCHIEK AND SUE TAYLOR WERE
  

 7   ON THAT COMMITTEE, JUST MARVELOUS.  I MEAN, I HAVE SO MUCH
  

 8   RESPECT FOR THEM.  AND I THINK, MAN, I COULD BE PART OF THE
  

 9   SOLUTION.
  

10          AND AT THE END OF THE DAY, I PUT SO MUCH TIME AND
  

11   EFFORT INTO THIS COMMITTEE, AND IT REALLY WAS COSTLY ON OUR
  

12   BUSINESS BECAUSE THERE WAS JUST SO MUCH TIME AND EFFORT AND --
  

13   MANY REVEALING, I DIDN'T KNOW ENOUGH, I HAD TO DO A LOT OF
  

14   STUDYING.
  

15      Q.  AND YOU DID?
  

16      A.  AND I DID.
  

17      Q.  AND YOU DID STUDY?
  

18      A.  AND I DID STUDY.  BUT AT THE END OF THE DAY, IT WAS SO
  

19   DISCOURAGING, BECAUSE NO SOLUTION HAPPENED.  AND I JUST THOUGHT
  

20   THAT REALLY WAS A TIPPING POINT FOR ME THAT I HAVE TO BE
  

21   CAREFUL WITH MY YES'S.
  

22      Q.  WHAT WAS THE PROBLEM FOR WHICH THE SECRETARY OF
  

23   AGRICULTURE FORMED THIS COMMITTEE TO ADDRESS TO SEEK A
  

24   SOLUTION?
  

25      A.  WELL, JUST THE 25 CENT FIXED PRICE, THE 25 CENT WHEY
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 1   PRICE THAT THEY CAME UP WITH.  WELL, LET ME GO TAKE A STEP
  

 2   BACK.
  

 3          I'M PART OF AN AMAZING GROUP CALLED THE 21ST CENTURY
  

 4   DAIRY CLUB, AND WE GET TOGETHER, IT'S DAIRY FARMERS FROM AROUND
  

 5   THE NATION THAT GET TOGETHER FOUR TIMES A YEAR AND JUST, YOU
  

 6   KNOW, WE, IT'S SUCH A NEAT TRANSPARENT GROUP BECAUSE WE SHARE
  

 7   OUR VICTORIES BUT WE ALSO SHARE OUR STRUGGLES.  AND IT'S A SAFE
  

 8   HAVEN TO JUST SHARE THESE DIFFERENT THINGS.  AND JUST
  

 9   MARVELOUS, MARVELOUS, FRIENDS.
  

10          AND SO WE WOULD COME, AND THE FIRST THING THAT DAIRY
  

11   FARMERS DO IS YOU SIT TOGETHER AND YOU JUST HAVE TO BREAK THE
  

12   ICE.  AND THEN PEOPLE SAY, HEY, YOU KNOW, WHAT ARE BULL COWS
  

13   BRINGING IN?  AND SO SOMEONE IN WISCONSIN WILL SAY X AMOUNT OF
  

14   DOLLARS, AND MY FRIENDS IN FLORIDA WOULD SAY THIS MUCH, AND
  

15   SOMEONE IN NEW MEXICO WILL SAY THIS MUCH.  AND THEN WHAT'S YOUR
  

16   FARM PRICE?  AND WHAT'S THIS?  AND THEN SOMEONE WOULD ASK ME,
  

17   WHAT ARE YOU DOING FOR RISK MANAGEMENT STRATEGY?  AND THEN THEY
  

18   WOULD TALK ABOUT IT, AND THEN THEY WOULD LOOK AT ME AND SAY,
  

19   OH, YOU ARE FROM CALIFORNIA, YOU REALLY CAN'T PLAY THE RISK
  

20   STRATEGY GAME.  BECAUSE THE CLASS 4B PRICE OR OVER BASE PRICE
  

21   DIDN'T REALLY RELATE TO THE CLASS III PRICE.
  

22          SO THEN IT WOULD BE INTERESTING ON JUST DIFFERENT
  

23   TOPICS, THAT EVERYTHING, THERE WOULD BE RELATIONSHIPS BECAUSE
  

24   THE PROTEIN MARKET ESTABLISHES YOUR SOY BEAN AND CANOLA PRICE,
  

25   AND YOUR CORN PRICE, OR YOUR, YOU KNOW, YOUR CARBOHYDRATES,
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 1   YOUR RICES AND YOUR BARLEYS AND ALL THOSE KIND OF THINGS ALL
  

 2   MATCH.  AND I JUST, THERE WAS SUCH A DISCONNECT, BECAUSE HERE
  

 3   THEY ARE TALKING A FOREIGN LANGUAGE.  I JUST DIDN'T UNDERSTAND
  

 4   THAT MARKETS GO UP AND DOWN, AND TO BE SET WITH A FIXED 25
  

 5   CENTS, YOU KNOW, JUST, HEY, WE'LL TAKE THE LOWS, BUT LET'S,
  

 6   WE'LL TAKE THE HIGHS.  JUST MARKETING, I MEAN -- THAT'S JUST,
  

 7   THAT WAS WHY I SAID YES TO DOING IT, BECAUSE I WANTED TO BE
  

 8   PART OF THE SOLUTION AGAIN.
  

 9      Q.  SO IN YOUR EXPERIENCE WITH THE 21ST CENTURY GROUP?
  

10      A.  DAIRY CLUB.
  

11      Q.  DAIRY CLUB, 21ST CENTURY DAIRY CLUB, YOU EXCHANGED
  

12   INFORMATION WITH OTHER PROGRESSIVE DAIRYMEN AROUND THE COUNTRY,
  

13   AND THERE WAS A DISCONNECT ON WHEY PRICING.  IS THAT IT?
  

14      A.  YES.  WELL, JUST MILK PRICING IN GENERAL.  THEY WOULD
  

15   JUST, THEY WOULD GET THE NEAT PRIVILEGE OF HAVING THEM COME OUT
  

16   TO OUR DAIRY.  AND THEY WOULD JUST KEEP SAYING THAT IN ORDER TO
  

17   BE A DAIRY FARMER IN CALIFORNIA YOU HAVE TO BE SO MUCH BETTER.
  

18   AND THEY WOULD JUST BE BLOWN AWAY THAT WE SWEEP OUR COMMODITY
  

19   BARN, BECAUSE THERE'S PENNIES THERE, AND THERE'S THE DUTCH
  

20   SAYING THAT:
  

21          "ALS JE NIET KIJKEN NOAR, DE KLEINE DINGEN DIE
  

22   VERDIENEN JE NIET DE GROTE."  (SIC).
  

23          "IF YOU DON'T WATCH THE SMALL STUFF, YOU DON'T DESERVE
  

24   THE BIG."
  

25       JUDGE CLIFTON:  THE COURT REPORTER IS HAVING A LITTLE
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 1   TROUBLE WITH THE DUTCH, SO CAN YOU SPELL THE DUTCH WORDS FOR
  

 2   HER?
  

 3       MR. TOLLENAAR:  NO, I CAN'T DO THAT.
  

 4       MR. BESHORE:  CAN YOU REPEAT THEM SLOWLY?
  

 5       MR. TOLLENAAR:  WELL, IT IS, "ALSJE NIET KIJKEN NOAR," IF
  

 6   YOU DON'T WATCH THE SMALL STUFF, YOU DON'T DESERVE THE BIG.
  

 7   THAT'S WHAT IT MEANS.  SO WE'LL JUST KEEP IT THAT WAY.
  

 8       JUDGE CLIFTON:  SHE HAS TO WRITE DOWN WHAT SHE HEARS.
  

 9       (WITNESS REPEATED DUTCH PHRASE AND TRANSLATION.)
  

10   BY MR. BESHORE:
  

11      Q.  SO LET'S GO BACK TO THE WHEY, THE WHEY REVIEW
  

12   COMMITTEE.  OKAY.
  

13          SO YOU TOOK YOU TOOK ON MEMBERSHIP PROJECT, BEING A
  

14   MEMBER OF THAT COMMITTEE, BECAUSE YOU KNEW THERE WAS A PROBLEM
  

15   IN 2007.  AND YOU'RE SOLUTION-ORIENTED, AND YOU FELT LIKE YOU
  

16   COULD BE PART OF THE SOLUTION.
  

17      A.  YES.
  

18      Q.  DID THAT WORK OUT?
  

19      A.  IT JUST -- I GUESS, END RESULT, NO.  IT WAS JUST, WE
  

20   WENT THROUGH THIS TREMENDOUS EXERCISE AND NO CHANGE.  AND IT
  

21   GAVE ME KIND OF -- IT DIDN'T KIND OF, IT GAVE ME A BAD TASTE IN
  

22   MY MOUTH.  THAT HERE, MAYBE BEING YOUNG AND ENTHUSIASTIC, I
  

23   REALLY THOUGHT WE CAN CHANGE THE WORLD, AND I GOT HUMBLED.
  

24      Q.  SO THE CDFA SYSTEM DIDN'T WORK OUT?
  

25      A.  NOT THAT HEARING, OR NOT THAT WHEY COMMITTEE, IT WAS A
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 1   WASTE OF TIME.
  

 2      Q.  HOW LONG DID THAT COMMITTEE, WAS IT IN EXISTENCE?
  

 3      A.  WELL, I THINK LIKE 16 MONTHS OR SO.  I DON'T KNOW THE
  

 4   EXACT DATES, BUT WE MET IN A LOT OF DIFFERENT TIMES.  BUT JUST,
  

 5   WE WERE PUT IN SUBCOMMITTEES, AND BOY, I GOT PUT INTO AN
  

 6   AMAZING SUBCOMMITTEE.  SCOTT HOFFEBURG, AND TWO OF THE MOST
  

 7   BRILLIANTS MINDS IS JEFFREY VANDENHEUVEL AND JOHN JETER, I WAS
  

 8   IN THEIR GROUP, AND THEY CALLED US THE REBELS, BECAUSE THERE
  

 9   WAS JUST SO MUCH -- I HAVE NEVER BEEN AROUND SUCH INTELLIGENT
  

10   PEOPLE THAT KNEW SO MUCH ABOUT THE INDUSTRY, AND FOR ME TO SOAK
  

11   IT ALL IN.  I DIDN'T WANT TO JUST BE LIKE A FLY ON THE WALL, OR
  

12   WHATEVER, I WANTED TO PARTICIPATE, SO I HAD TO JUST REALLY,
  

13   REALLY STUDY UP, AND AT LEAST GIVE MY TWO CENTS' WORTH.
  

14      Q.  OKAY.  SO HAS MILK PRICING PROBLEM THAT YOU IDENTIFIED
  

15   BACK IN 2007, IF NOT BEFORE, AND IDENTIFIED IN COMMUNICATION
  

16   WITH YOUR COLLEAGUES IN THE 21ST CENTURY CLUB, JUST IN YOUR OWN
  

17   EXPERIENCE, HAS THAT PROBLEM BEEN SOLVED TODAY?
  

18      A.  NO.  NOT -- JUST NOT FINDING THAT -- JUST BEING AN
  

19   AMERICAN AND ALL ABOUT MARKETING, ALL ABOUT FINDING WHAT VALUE
  

20   IS, JUST -- IT'S JUST KIND OF UNAMERICAN TO SAY THIS IS A SET
  

21   PRICE, AND THAT WAS -- THAT'S JUST ONE OF THE COMMON THEMES
  

22   THAT WE HAD IN DISCUSSIONS.  JUST LIKE, HOW CAN THEY DO THIS OR
  

23   WHATEVER, AND I DON'T HAVE AN ANSWER FOR THEM.  BUT IT IS JUST
  

24   LIKE, IT WAS FASCINATING TO TALK ABOUT BEEF PRICING, TO TALK
  

25   ABOUT PROTEIN PRICE, AND ENERGY PRICE, AND RISK MANAGEMENT, AND
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 1   WHAT DO YOU DO WITH YOUR EMPLOYEES?  AND THEN, I HAD A REALLY
  

 2   COOL THING, WE WOULD TALK ABOUT MIDDLE MANAGERS, WE WOULD TALK
  

 3   ABOUT SO MANY THINGS THAT ARE SO TRANSPARENT.  AND THEN WHEN IT
  

 4   COMES TO, YOU KNOW, MILK PRICING, YOU KNOW, I WAS OUT OF THE
  

 5   EQUATION BECAUSE THEY WOULD JUST, THEY WOULD SAY, OH, YOU ARE
  

 6   FROM CALIFORNIA, WE JUST, WE DON'T UNDERSTAND YOUR SYSTEM.  AND
  

 7   I REALLY, COULDN'T REALLY EXPLAIN OUR SYSTEM VERY WELL EITHER
  

 8   WHEN IT COMES TO THAT FIXED PRICE.
  

 9      Q.  SO YOUR COLLEAGUES WERE ALL, IN OTHER PARTS OF THE
  

10   COUNTRY, THEY WERE PART OF THE FEDERAL MILK MARKET ORDER
  

11   SYSTEM?
  

12      A.  YEAH, MY BROTHER, MY SISTER -- MY SISTER AND
  

13   BROTHER-IN-LAW ALSO HAVE A DAIRY IN WISCONSIN, AND SO THEY --
  

14   THEY SHARE WITH, IN DIFFERENT OCCASIONS THAT THEY ARE, YOU
  

15   KNOW.  WE HAVE KIND OF THE SAME MILK PRODUCTION, SAME MILK
  

16   QUALITY, SAME EVERYTHING, AND THEY ARE FOUR AND A HALF DOLLARS
  

17   MORE.  THEY DO GET PREMIUMS, BUT IT IS -- YOU KNOW.
  

18      Q.  OKAY.  NOW, AS THE DIRECTOR OF DFA WESTERN AREA COUNCIL
  

19   AND AMS DIRECTOR OF MILK PRODUCERS COUNCIL, ANOTHER OFFICE YOU
  

20   HOLD, ARE YOU SUPPORTING A PROPOSAL IN THIS AREA?
  

21      A.  YEAH, I JUST, I WOULD LIKE JUST TO FIND A SOLUTION.
  

22   AND I'M, YOU KNOW, NO MATTER WHAT HAPPENS, AT THE END OF THE
  

23   DAY, I, YOU KNOW, DIFFICULTY IS SOMETHING I ALWAYS GET BETTER
  

24   THROUGH DIFFICULTY.  AND SO I'M -- WE ARE MUCH, MUCH BETTER
  

25   DAIRY FARMERS TODAY GOING THROUGH WHAT WE WENT THROUGH.  AND SO
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 1   JUST LOOKING BACK, I'M SO THANKFUL FOR THE OPPORTUNITY TO GET
  

 2   BETTER.  BUT IT IS SOMETHING, TOO, THAT I JUST WOULD REALLY
  

 3   LIKE TO HAVE A SOLUTION.  I REPRESENT 200 DAIRY FARMERS THAT
  

 4   REALLY ARE LOOKING FOR, YOU KNOW, AN ANSWER ON HOW TO, BECAUSE
  

 5   THEY WANT TO SURVIVE.  I JUST HAVE SEEN SO MANY DAIRIES GO OUT,
  

 6   I THINK MORE DAIRIES HAVE GONE OUT IN THE CALIFORNIA IN THE
  

 7   LAST SIX YEARS OR SEVEN YEARS, IT'S BEEN A HUGE AMOUNT, AN
  

 8   EXODUS THAT HAVE GONE OUT.
  

 9      Q.  SO FROM YOUR PERSPECTIVE, AND YOUR EXPERIENCE, AND YOUR
  

10   KNOWLEDGE, AND YOUR SEARCH FOR A SOLUTION, AS A DIRECTOR IN THE
  

11   WESTERN AREA COUNCIL OF DFA AND MILK PRODUCERS COUNCIL, YOU
  

12   VOTED TO SUPPORT PROPOSAL 1 IN THIS HEARING?
  

13      A.  YES.
  

14      Q.  AND YOU ARE HERE TO MAKE CLEAR YOUR SUPPORT FOR THAT
  

15   PROPOSAL?
  

16      A.  YES.
  

17      Q.  IS IT YOUR FEELING THERE WILL BE A SOLUTION OR MOVE
  

18   TOWARD A SOLUTION TO THE PROGRESS OF DAIRY IN CALIFORNIA THAT
  

19   YOU HAVE IDENTIFIED?
  

20      A.  YEAH, I DON'T KNOW THE ANSWER TO THAT.  BECAUSE IT'S --
  

21   IF RIGHT NOW THAT LOOKS LIKE THE BEST, OUR BEST OPTION.
  

22      Q.  OKAY.  THANK YOU VERY MUCH, MR. TOLLENAAR, I HAVE NO
  

23   OTHER QUESTIONS.
  

24       JUDGE CLIFTON:  THANK YOU, MR. BESHORE.
  

25       WHEN YOU SAY YOU REPRESENT 200 DAIRY FARMERS, THAT'S
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 1   THROUGH WHICH ORGANIZATION?
  

 2       MR. TOLLENAAR:  THE DFA, THE DAIRIES THAT I'M, THAT ARE IN
  

 3   MY DISTRICT.
  

 4       JUDGE CLIFTON:  ALL RIGHT.
  

 5       MR. TOLLENAAR:  PLUS OR MINUS, BUT IT IS CLOSE TO 200.
  

 6       JUDGE CLIFTON:  NOW, WHEN YOU SAY DAIRY FARMERS, THAT'S
  

 7   INDIVIDUALS?
  

 8       MR. TOLLENAAR:  YES.
  

 9       JUDGE CLIFTON:  AND I'M GOING TO ASK YOU TO SPELL, IF YOU
  

10   CAN, THE THREE GENTLEMAN WITH WHOM YOU WERE THE REBELS.
  

11   SCOTT'S LAST NAME?
  

12       MR. TOLLENAAR:  H-O-F-F, I THINK, E-B-U-R-G.  AND THEN JOHN
  

13   J-O-H-N J-E-T-E-R.  AND THEN JEFF VANDENHEUVEL, THAT'S ROB, YOU
  

14   KNOW HIM.
  

15       JUDGE CLIFTON:  VERY GOOD.  WHO WILL BE THE FIRST AFTER
  

16   MR. BESHORE TO QUESTION MR. TOLLENAAR?  DR. SCHIEK?
  

17       MR. SCHIEK:  WILLIAM SCHIEK, S-C-H-I-E-K, FOR THE DAIRY
  

18   INSTITUTE.
  

19                       CROSS-EXAMINATION
  

20   BY MR. SCHIEK:
  

21      Q.  GOOD MORNING.  IT IS ACTUALLY AFTERNOON.  GOOD
  

22   AFTERNOON, MR. TOLLENAAR.  WE SERVED ON THE WHEY REVIEW
  

23   COMMITTEE TOGETHER, AND I JUST WANT TO SAY AT THE OUTSET THAT
  

24   FROM MY PERSPECTIVE, I THINK I CAN SPEAK FOR SUE, WE REALLY
  

25   RESPECTED YOU AND THE WORK YOU DID ON THAT COMMITTEE, AND THE
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 1   ENERGY AND THE OBJECTIVITY THAT YOU BROUGHT TO THAT, SO I WANT
  

 2   TO GET THAT ON THE RECORD.
  

 3           I JUST, A COUPLE OF QUESTIONS, THOUGH, ABOUT THAT TIME,
  

 4   IF YOU CAN REMEMBER.  AND FOR ME, GOING BACK TO 2007, IT'S
  

 5   HARD, I HAVE TO LOOK BACK AT MY NOTES.  SO DO YOU RECALL WHAT
  

 6   LED TO THE WHEY REVIEW COMMITTEE BEING FORMED BY THE SECRETARY?
  

 7   WAS THERE A HEARING DECISION OR SOMETHING PRIOR TO THAT?
  

 8      A.  IT JUST -- IT WAS THE FLAT 25 CENTS.
  

 9      Q.  RIGHT.  SO THAT WAS PUT IN PLACE, A REPLACEMENT FOR A
  

10   WHEY FORMULA THAT HAD BEEN IN PLACE BEFORE THAT?
  

11      A.  CORRECT.
  

12      Q.  AND THAT WHEY FORMULA WAS TRACKING WITH THE DRY WHEY
  

13   PRICE AND WITH THE WHEY FORMULA IN THE FEDERAL PRICING SYSTEM,
  

14   BETTER THAN THE FIXED FACTOR OF 25 CENTS, SO THAT WAS THE
  

15   CHANGE THAT WE'RE TALKING ABOUT?
  

16      A.  YES.
  

17      Q.  DO YOU RECALL WHY CDFA MADE THAT CHANGE OR WHAT THEIR
  

18   RATIONALE WAS?
  

19      A.  WELL, I KNOW SOME OF THE PLANTS THAT DIDN'T HAVE WHEY
  

20   DRYING CAPACITY, THE WHEY PRICE, THEY COULDN'T CAPTURE THAT
  

21   WHEY STREAM, AND THAT WAS ONE OF THE BIG ISSUES, WAS THEY, I
  

22   BELIEVE IT WAS THE PLANT IN LOS BANOS AREA, JUST THEY DIDN'T
  

23   HAVE A WHEY STREAM, AND SO THEY COULDN'T COLLECT OR GENERATE
  

24   ANY FUNDS.  WHAT I MEAN BY WHEY STREAM, THEY WEREN'T DRYING
  

25   WHEY, THEY WERE JUST DUMPING IT OR SENDING IT OFF TO THE FEED
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 1   YARDS OR WHATEVER.
  

 2      Q.  SO WOULD ONE OF THOSE DUMPS, I GUESS THERE WERE A
  

 3   COUPLE OF MEMBERS OF THE WHEY COMMITTEE THAT REPRESENTED CHEESE
  

 4   MAKERS WHO MAYBE DIDN'T GET FULL VALUE?
  

 5      A.  YES.
  

 6      Q.  ONE OF THOSE, WAS ONE OF THOSE MOZZARELLA FRESCA,
  

 7   ANDREW BRANAGH, DO YOU REMEMBER THAT NAME?
  

 8      A.  YEAH, HE'S, RUBY TUESDAYS, THAT'S WHERE HE SOLD HIS
  

 9   STUFF.
  

10      Q.  YEAH.  AND SCOTT, YOUR --
  

11      A.  YES, EXACTLY.
  

12      Q.  HOFFERBER WITH FARMDALE CREEK?
  

13      A.  YES.
  

14      Q.  AND THAT'S REALLY ALL I HAD, EXCEPT ONE THING I LOOKED
  

15   UP ON THE INTERNET WHILE YOU WERE TESTIFYING WAS THE SPELLING
  

16   OF KAWAMURA, JUST FOR THE RECORD.  IT WAS AG, AND THEN
  

17   K-A-W-A-M-U-R-A.
  

18      A.  YOU GOT IT.
  

19      Q.  I DIDN'T KNOW HOW TO SPELL IT EITHER, THAT'S WHY I HAD
  

20   TO LOOK IT UP.
  

21      A.  THAT'S AWESOME.
  

22       JUDGE CLIFTON:  SO THE LAST NAME IS KAWAMURA, AND THE
  

23   INITIALS ARE A.G.?
  

24       MR. TOLLENAAR:  UH-HUH.
  

25       JUDGE CLIFTON:  EXCELLENT.  AND YOU HAVE JUST INTRODUCED
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 1   SOME NAMES WITH YOUR QUESTIONS.  CAN YOU GO BACK, CAN YOU GIVE
  

 2   ME THE ENTITIES YOU MENTIONED BEFORE THE WORD RUBY TUESDAY?
  

 3       MR. TOLLENAAR:  ONE OF THEM, EXCUSE ME -- ONE OF THEM WAS
  

 4   ANDREW BRANAGH, AND THE LAST NAME IS SPELLED B-R-A-N-A-G-H.
  

 5   AND THE SECOND ONE WAS SCOTT HOFFERBER, AND THAT'S
  

 6   H-O-F-F-E-R-B-E-R.
  

 7       JUDGE CLIFTON:  THANK YOU.  WHO -- YES, YOU MAY.
  

 8       MR. ENGLISH:  CHIP ENGLISH.  IF MR. BESHORE WANTS TO COME
  

 9   UP, HE CAN COME UP.  I JUST HAVE TWO QUESTIONS.
  

10           UNFORTUNATELY, I DID NOT GET ON THE INTERNET AND GET
  

11   THAT SPELLING FOR YOU.
  

12                        CROSS-EXAMINATION
  

13   BY MR. ENGLISH:
  

14      Q.  AS A DIRECTOR OF DAIRY FARMERS OF AMERICA, ARE YOU
  

15   AWARE THAT THERE WAS A STUDY THE COOPERATIVES REQUESTED OF
  

16   MARK STEPHENSON AND CHUCK NICHOLSON TO LOOK AT A FEDERAL MILK
  

17   MARKETING ORDER FOR CALIFORNIA?
  

18      A.  I DID NOT.  I DO, BUT NOT THROUGH DFA, THROUGH THE 21ST
  

19   CENTURY DAIRY CLUB, BECAUSE WE WERE IN CORNELL FOR ONE OF OUR
  

20   MEETINGS.
  

21      Q.  OKAY.  SO MY QUESTION, THEN, SHOULD BE REPHRASED, NOT
  

22   THROUGH DFA, BUT OTHERWISE, YOU ARE AWARE OF THAT STUDY?
  

23      A.  YES.
  

24      Q.  AND HAVE YOU READ IT?
  

25      A.  NO.
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 1      Q.  THOSE ARE THE ONLY TWO QUESTIONS.
  

 2       JUDGE CLIFTON:  WHO WOULD NEXT ASK QUESTIONS OF
  

 3   MR. TOLLENAAR?
  

 4       MR. RICHMOND:  MR. TOLLENAAR, WE DON'T HAVE ANY QUESTIONS.
  

 5   WE APPRECIATE YOUR TESTIMONY.  THANK YOU.
  

 6       MR. TOLLENAAR:  THANK YOU VERY MUCH.
  

 7       JUDGE CLIFTON:  THANK YOU, MR. RICHMOND.  ARE THERE ANY
  

 8   OTHER QUESTIONS OF MR. TOLLENAAR?  I THINK SOME OF YOUR REALLY
  

 9   GOOD FRIENDS BACK THERE WOULD LOVE TO RAZZ YOU IN SOME WAY, BUT
  

10   THEY ARE HOLDING BACK.
  

11           IT IS BEEN A DELIGHT TO HAVE YOU HERE IN OUR HEARING,
  

12   THANK YOU.
  

13       MR. TOLLENAAR:  THANK YOU VERY MUCH.
  

14       MR. BESHORE:  MR. BESHORE.  YOUR HONOR, I HAVE
  

15   MR. PETE OLSEN AS OUR NEXT WITNESS.
  

16       JUDGE CLIFTON:  MR. OLSEN, I ADMIRE YOUR NOTES THERE.  ARE
  

17   THEY ALL ON THE TOP PAGE?
  

18       MR. OLSEN:  YES, MA'AM.
  

19       JUDGE CLIFTON:  YOU HAVE GOT LIKE 20 WORDS?
  

20       MR. OLSEN:  YES, PRETTY MUCH.
  

21       JUDGE CLIFTON:  EXCELLENT.  I'LL SWEAR YOU IN IN A SEATED
  

22   POSITION.
  

23           WOULD YOU RAISE YOUR RIGHT HAND, PLEASE.  DO YOU
  

24   SOLEMNLY SWEAR OR AFFIRM UNDER PENALTY OF PERJURY, THAT THE
  

25   EVIDENCE YOU WILL PRESENT WILL BE THE TRUTH?

1214



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1       MR. OLSEN:  I DO.
  

 2       JUDGE CLIFTON:  PLEASE STATE AND SPELL YOUR NAME FOR US.
  

 3       MR. OLSEN:  PETER OLSEN, P-E-T-E-R, O-L-S-E-N.
  

 4       JUDGE CLIFTON:  THANK YOU.  MR. BESHORE?
  

 5                        DIRECT EXAMINATION
  

 6   BY MR. BESHORE:
  

 7      Q.  GOOD AFTERNOON, MR. OLSEN, THANK YOU FOR COMING HERE TO
  

 8   TESTIFY.
  

 9           CAN YOU TELL US WHAT YOU DO FOR A LIVING?
  

10      A.  I'M DAIRYMAN.
  

11      Q.  WHERE'S -- WHAT'S YOUR DAIRY ADDRESS, BUSINESS ADDRESS?
  

12      A.  THE BUSINESS ADDRESS IS 4170 BASS ROAD, B-A-S-S,
  

13   FALLON, NEVADA.  F-A-L-L-O-N.
  

14      Q.  HOW LONG HAVE YOU BEEN A DAIRYMAN?
  

15      A.  I'VE BEEN IN THE DAIRY BUSINESS SINCE ABOUT 1979
  

16   MYSELF, AND THIS IS OUR FAMILY'S 100TH YEAR IN NEVADA THIS YEAR
  

17   OF MILKING COWS.
  

18      Q.  CAN YOU JUST GIVE US A LITTLE BIT OF YOUR PERSONAL
  

19   BACKGROUND AND HOW YOU GOT INTO DAIRY BEGINNING IN 1979?
  

20      A.  WELL, AS I SAID, MY FAMILY HAD BEEN IN IT A LONG TIME,
  

21   AND I CHOSE IT AS MY PROFESSION AS WELL.  WE HAD -- I FIRST
  

22   WORKED ALONGSIDE MY DAD, AND THEN I BEGAN A PARTNERSHIP WITH MY
  

23   BROTHER.  AND TODAY WE HAVE MY THREE BROTHERS.  AND MY FATHER'S
  

24   BEEN RETIRED FOR ABOUT 15 YEARS, HASN'T DRAWN A CHECK, BUT WE
  

25   STILL WORK HIM AT 83 YEARS OLD.
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 1      Q.  TELL US A LITTLE BIT ABOUT YOUR FAMILY FARM ENTERPRISE
  

 2   THERE IN FALLON, NEVADA?
  

 3      A.  WE ARE MILKING 2200 COWS RIGHT NOW, AND THE DROUGHT'S
  

 4   HURT US, TOO.  WE HAVE A CONSIDERABLE AMOUNT OF GROUND TO FARM,
  

 5   AND THE SIERRAS RUN WATER OFF BOTH WAYS, AND WHEN THERE ISN'T
  

 6   ANY SNOW, IT HURTS US, TOO.
  

 7      Q.  HOW MANY ACRES ARE YOU FARMING?
  

 8      A.  ABOUT 1100.
  

 9      Q.  NOW, ARE YOU, HOW DO YOU MARKET YOUR MILK?
  

10      A.  I'M A MEMBER OF DAIRY FARMERS OF AMERICA AND THEY TAKE
  

11   CARE OF ALL THE MARKETING.
  

12      Q.  HOW LONG HAVE YOU BEEN A DFA MEMBER?
  

13      A.  I'VE BEEN A DFA MEMBER SINCE 1998.
  

14      Q.  AT THE TIME OF DFA WAS FORMED?
  

15      A.  RIGHT AFTER.  I WAS A MEMBER OF CAL GOLD AT THAT TIME,
  

16   AND WHEN THE MERGER HAPPENED WE BECAME MEMBERS OF DAIRY FARMERS
  

17   OF AMERICA.
  

18      Q.  SO HAD YOUR FARM MARKETED WITH CAL GOLD FOR A NUMBER OF
  

19   YEARS PRIOR TO THAT?
  

20      A.  YES.  WE WERE MEMBERS OF ASSOCIATED NEVADA DAIRYMEN
  

21   GOING BACK INTO THE '50'S, AND I WAS PRESIDENT OF ASSOCIATED
  

22   NEVADA DAIRYMEN AT THE TIME WE MERGED WITH CAL COOP IN 1985.
  

23   WE HAD MUTUAL MARKETING ARRANGEMENTS WITH THE SAME PROCESSORS
  

24   IN CALIFORNIA AT THE TIME, SO IT ONLY MADE SENSE THAT WE WOULD
  

25   COMBINE FORCES, WHICH WE DID.  AND SO FROM 1985 TO 1998, I
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 1   SERVED ON THE BOARD OF DIRECTORS FOR CAL COOP THEN CAL GOLD,
  

 2   AND BRIEFLY ON DFA AFTER THE MERGER.
  

 3      Q.  SO WHEN YOU SAY CAL COOP, THAT'S CALIFORNIA?
  

 4      A.  YEAH, IT WAS CALIFORNIA COOPERATIVE CREAMERY.
  

 5      Q.  AND WHEN YOU SAY CAL GOLD, IS THAT ALSO SHORT FOR
  

 6   CALIFORNIA GOLD?
  

 7      A.  ACTUALLY, THEY, YEAH, WE WENT BY CALIFORNIA GOLD.
  

 8      Q.  SO HOW IS IT THAT, JUST TALK A LITTLE BIT ABOUT THE,
  

 9   YOU'RE IN THE NEVADA BUT YOU ARE A MEMBER OF CALIFORNIA
  

10   COOPERATIVES.  IS THERE A MARKETING LINK, A DAIRY LINK, MARKET
  

11   LINK BETWEEN NEVADA AND CALIFORNIA IN REPRESENTED IN THIS
  

12   AFFILIATIONS?
  

13      A.  YES, WE HAD A HISTORY OF GOING BACK INTO, ACTUALLY,
  

14   LONG BEFORE I WAS AROUND, PEOPLE WOULD SKIM THE CREAM OFF AND
  

15   PUT IT ON THE TRAIN AND SEND IT TO CALIFORNIA.  BUT AFTER THAT,
  

16   STARTING IN 1959, OUR ASSOCIATED NEVADA DAIRYMEN SOLD MILK TO
  

17   PROCESSORS IN NORTHERN CALIFORNIA, BECAUSE THEY WERE SELLING
  

18   MILK IN NORTHERN NEVADA, AND THAT TRADITION OF MARKETING BACK
  

19   AND FORTH ACROSS THE MOUNTAIN WENT ON TO TODAY.
  

20      Q.  OKAY.  WHAT COUNTY ARE YOU LOCATED IN IN NEVADA?
  

21      A.  CHURCHILL COUNTY.
  

22      Q.  HOW MANY DAIRYMEN ARE THERE IN CHURCHILL COUNTY?
  

23      A.  16, I BELIEVE.
  

24      Q.  ALL RIGHT.  SO IS IT YOUR TESTIMONY, YOU ARE TALKING
  

25   ABOUT YOUR AREA AND ASSOCIATED NEVADA DAIRYMEN, IS THAT
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 1   PRIMARILY THE CHURCHILL COUNTY AREA THAT YOU ARE REFERRING TO?
  

 2      A.  YES.  IF WE WENT BACK INTO THE '80'S THERE WAS MORE
  

 3   DAIRIES IN OTHER PLACES, BUT THERE'S BEEN A LOT OF
  

 4   CONSOLIDATION.  WE'RE GENERALLY LOCATED IN CHURCHILL COUNTY.
  

 5      Q.  AND SO DAIRYMEN IN NEVADA NOW IS PRIMARILY LOCATED IN
  

 6   CHURCHILL COUNTY?
  

 7      A.  IN NORTHERN NEVADA, YES.
  

 8      Q.  NORTHERN NEVADA, YES.  SO DO YOU HOLD ANY POSITIONS IN
  

 9   DFA?  ANY ELECTED POSITIONS?
  

10      A.  YES, I'M A MEMBER OF THE BOARD FOR WESTERN AREA COUNCIL
  

11   AND THAT IS FOR THE CALIFORNIA NEVADA AREAS.  AND THEN I'M
  

12   ALSO, FROM THAT GROUP, I WAS ELECTED TO BE ON THE NATIONAL
  

13   BOARD OF DIRECTORS FOR DFA.
  

14      Q.  FOR HOW LONG OF A PERIOD OF TIME HAVE YOU BEEN DONE
  

15   THIS?
  

16      A.  I TOOK A BREAK AFTER THE MERGER IN '98, CAME BACK ON IN
  

17   '04, AND I THINK I HAVE BEEN ON THE NATIONAL BOARD OF DIRECTORS
  

18   I THINK THIS IS MY THIRD TERM THAT I'M STARTING RIGHT NOW.
  

19      Q.  NOW, FROM YOUR FARM PERSONALLY, HAS THERE BEEN A
  

20   MARKETING RELATIONSHIP WITH CALIFORNIA OVER THE YEARS?
  

21      A.  NO, MY MILK'S GONE TO CALIFORNIA AND NEVADA EVER SINCE
  

22   I STARTED, AND LONG BEFORE THAT.
  

23      Q.  AND HOW IS THE MARKETED PRESENTLY?
  

24      A.  CURRENTLY, A LOT OF MY MILK GOES TO MODEL DAIRY IN
  

25   RENO, CONTINUES TO GO THERE, AND DAIRY FARMERS OF AMERICA BUILT
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 1   A PLANT IN CHURCHILL COUNTY, AND THE REST OF MY MILK GENERALLY
  

 2   GOES TO THAT PLANT IN CHURCHILL COUNTY.
  

 3      Q.  DOES MODEL DAIRY IN RENO MARKET CERTAIN, DISTRIBUTE IN
  

 4   CALIFORNIA?
  

 5      A.  YES.
  

 6      Q.  OKAY.  DO YOU HAVE -- CAN YOU TELL US ABOUT ANY PRICE
  

 7   RELATIONSHIPS BETWEEN CALIFORNIA AND NEVADA OVER THE YEARS
  

 8   PRESENTLY?
  

 9      A.  YEAH, NEVADA'S HAD A -- NEVADA STATE DAIRY COMMISSION
  

10   GOING BACK INTO THE 50'S, AND IN THE EARLY '70'S, MID-'70'S
  

11   BECAUSE THE MARKETS WERE SO INTERTWINED AND CLOSELY ALIGNED,
  

12   THE NEVADA STATE DAIRY COMMISSION ALWAYS PROMULGATED NEW
  

13   PRICES, BUT THOSE PRICES WERE, IN FACT, THE NORTHERN CALIFORNIA
  

14   PRICES.  THEY JUST ADOPTED THE NORTHERN CALIFORNIA PRICE SHEET.
  

15   AND SO GOING BACK FOR 40 YEARS OR SO, THAT'S BEEN WHAT THEY
  

16   HAVE DONE, AND SO OUR MARKETS ATTRACT EACH OTHER, MORE OR LESS,
  

17   THERE ARE SOME VARIATIONS AT TIMES, THERE HAS BEEN.
  

18      Q.  BUT THAT RELATIONSHIP HAS BEEN IN PLACE FOR WHAT, 30,
  

19   40 YEARS?
  

20      A.  40 YEARS.
  

21      Q.  40 YEARS.  NOW, AS A NEVADA CHURCHILL COUNTY DAIRYMAN,
  

22   AS A MEMBER OF THE DAIRY FARMERS OF AMERICA WESTERN AREA
  

23   COUNCIL, DO YOU HAVE A POSITION ON THE PROPOSALS BEFORE THIS
  

24   COMMITTEE?
  

25      A.  YES, WE ARE SUPPORTIVE OF PROPOSAL 1.
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 1      Q.  DOES THAT PROPOSAL, THAT PROPOSAL IS TO CREATE A MILK
  

 2   MARKETING ORDER FOR THE STATE OF CALIFORNIA; IS THAT CORRECT?
  

 3      A.  YES.
  

 4      Q.  OKAY.  SO AS A NEVADA DAIRY FARMER, WHY DO YOU SUPPORT
  

 5   THAT PROPOSAL AND WHAT RELATIONSHIP DOES IT HAVE TO YOUR DAIRY?
  

 6      A.  WELL, I THINK IF I -- I GO, NOT JUST AS A NEVADA
  

 7   DAIRYMAN, BUT AS A MEMBER OF THE WESTERN AREA COUNCIL, AND AS
  

 8   THE BOARD MEMBER OF DFA, I HAVE A SHARED RESPONSIBILITY FOR THE
  

 9   COMPANY.  WHAT WE SEE WHEN WE LOOK ACROSS THE NATIONAL SCOPE OF
  

10   THE MARKET, WE SEE THIS AS A DISRUPTION IN THE MARKET, WHERE
  

11   LOWER PRICED PRODUCT IS ABLE TO TRAVEL LONG DISTANCES TO THE
  

12   EAST AND INTERFERE WITH OTHER PLANTS THAT THE COOP OWNS IN
  

13   THOSE MARKETS.  SO WE SEE THIS AS A PROBLEM FOR DFA AS A
  

14   NATIONWIDE COOPERATIVE.  WE SEE THIS AS A PROBLEM FOR INEQUITY
  

15   TO THE OF CALIFORNIA PRODUCERS.  AND THE NET EFFECT IS, THAT
  

16   THOSE PRICES, BECAUSE WE ARE LINKED TO NORTHERN CALIFORNIA,
  

17   THOSE TRICKLE BACK TO ME, TOO, AS A PRODUCER.  SO ON EVERY
  

18   LEVEL, I HAVE CONCERNS THAT WOULD PUT ME TO SUPPORT THIS
  

19   PROPOSAL.
  

20      Q.  WHEN YOU REFER TO LOWER PRICED PRODUCT CAUSING ISSUES
  

21   AND PROBLEMS IN OTHER PARTS OF THE COUNTRY, YOU ARE REFERRING
  

22   TO PRODUCTS SOURCED IN CALIFORNIA WITH THE CURRENT LOWER
  

23   REGULATED PRICES IN THAT AREA?
  

24      A.  YES.
  

25      Q.  OKAY.  WHAT IS YOUR UNDERSTANDING OF HOW PROPOSAL
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 1   NUMBER 1 WOULD AFFECT OR ADDRESS MILK MARKETED, PRODUCED IN
  

 2   CHURCHILL COUNTY, NEVADA?
  

 3      A.  WELL, I THINK IT WOULD GIVE US THE REGULATORY TIE TO
  

 4   CONTINUE THE TRADITIONAL RELATIONSHIP THAT WE HAVE HAD WITH
  

 5   NORTHERN CALIFORNIA IN PARTICULAR, THAT OUR PRICES ATTRACT EACH
  

 6   OTHER.
  

 7      Q.  AND WHY DO YOU FEEL THAT IS JUSTIFIED?
  

 8      A.  WELL, I THINK FOR, BECAUSE THAT RELATIONSHIP CONTINUES
  

 9   ON TO THIS DAY, WE WOULD -- OUR LARGEST NEIGHBOR, OUR FRIENDS
  

10   IN CALIFORNIA, OUR LIVES, OUR BUSINESS LIVES HAVE BEEN TIED TO
  

11   THEM FOR MANY, MANY YEARS, MANY DECADES.
  

12      Q.  DOES CHURCHILL COUNTY PHYSICALLY, IS IT CONTIGUOUS TO
  

13   THE STATE OF CALIFORNIA?
  

14      A.  NO.
  

15      Q.  WHAT'S THE GEOGRAPHY THERE?
  

16      A.  YOU HAVE GOT WASHOE COUNTY, WHERE RENO IS.  SO WE'RE
  

17   ABOUT 65 MILES FROM THE CALIFORNIA BORDER.
  

18      Q.  DO YOU UNDERSTAND THAT UNDER PROPOSAL 1, THAT PRODUCERS
  

19   IN CHURCHILL COUNTY COULD BE PART OF THE POOL, BUT WOULD BE
  

20   ENTITLED TO A BLEND PRICE CALCULATED AFTER THE VALUE OF QUOTA
  

21   OWNED BY CALIFORNIA PRODUCERS WAS PAID?
  

22      A.  YES.
  

23      Q.  YOU UNDERSTAND HOW THAT'S PROPOSED TO WORK?
  

24      A.  YES.
  

25      Q.  OKAY.  WHAT'S YOUR FEELING ABOUT THAT?  DO YOU SUPPORT
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 1   IT?  DO YOU THINK IT IS REASONABLE, OR HOW DO YOU ANALYZE THAT
  

 2   FROM YOUR PERSPECTIVE?
  

 3      A.  WELL, I THINK THERE'S A PRICE STABILITY THERE THAT'S
  

 4   AFFORDED TO OUR MEMBERS OF BEING PART OF A POOL, THAT MORE THAT
  

 5   MAKES UP FOR THE FACT THAT WE CAN'T PARTICIPATE IN THAT QUOTA
  

 6   PORTION AT THIS TIME.
  

 7      Q.  SO WOULD IT BE FAIR TO SAY THAT YOU'RE SATISFIED THAT
  

 8   THAT WOULD BE A REASONABLE PROVISION FOR NEVADA FARMERS IN THE
  

 9   CALIFORNIA STATE, THE CALIFORNIA FEDERAL ORDER POOL?
  

10      A.  YES.
  

11      Q.  DO YOU HAVE ANYTHING ELSE YOU WANT TO ADD TO YOUR
  

12   SUPPORT FOR THE PROPOSAL HERE?
  

13      A.  I DON'T THINK SO.  I MEAN, MY FAMILY IS STILL INVOLVED.
  

14   MY SONS ARE MILKING COWS, THEY ARE ON THE FARM, AND DAIRY'S
  

15   BEEN MY LIFE.  IT'S MY IDENTITY, AS MANY PEOPLE IN THIS ROOM
  

16   HAVE THAT SAME IDENTITY.  AND I'M VERY PROUD THAT WE HAVE
  

17   CONTINUOUSLY FARMED FOR FOUR, AND NOW FIVE GENERATIONS.  AND
  

18   BEING ABLE TO MARKET PRODUCT AND RECEIVE A FAIR PRICE IS VITAL
  

19   TO OUR INDUSTRY'S HEALTH.  AND ON THE WEST COAST, WE HAVEN'T
  

20   HAD THAT.  AND I THINK THAT THIS OFFERS OUR BEST HOPE, THE
  

21   OPPORTUNITY TO HAVE A FEDERAL MILK MARKETING ORDER IN THE WEST,
  

22   IN CALIFORNIA, PARTICULARLY, OFFERS THAT OPPORTUNITY TO US,
  

23   SO --
  

24      Q.  ALL RIGHT.  THANK YOU VERY MUCH, MR. OLSEN, FOR COMING
  

25   HERE AND FOR YOUR TESTIMONY.
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 1          I HAVE NO FURTHER QUESTIONS FOR MR. OLSEN, YOUR HONOR.
  

 2       JUDGE CLIFTON:  THANK YOU, MR. BESHORE.
  

 3           MR. OLSEN, HOW DO YOU SPELL THE MODEL DAIRY IN RENO?
  

 4       MR. OLSEN:  M-O-D-E-L.
  

 5       JUDGE CLIFTON:  IT SEEMS ODD TO ME THAT THE ARRANGEMENT
  

 6   WORKS, THE THINGS BEING SHIPPED OVER A MOUNTAIN.  WHY DOES THAT
  

 7   WORK?
  

 8       MR. OLSEN:  WELL, THERE WAS AN OPPORTUNITY FOR DAIRYMEN IN
  

 9   NORTHERN NEVADA TO ACCESS THE MARKETS FOR CLASS I THAT, YOU
  

10   KNOW, HERBAL IMMIGRATION IN THE GROCERY INDUSTRY NECESSITATED
  

11   THAT THAT HAPPEN.  BUT THEY STILL CONTINUED TO SELL MILK IN
  

12   NEVADA.  YOU WOULD THINK IT WOULD MAKE SENSE TO BOTTLE IT ON
  

13   THE SAME SIDE OF THE HILL THAT IT IS GOING TO BE SOLD, BUT THAT
  

14   DIDN'T HAPPEN.  SO THAT'S WHAT FACILITATED ALL OF THAT.
  

15       JUDGE CLIFTON:  WHO ELSE WOULD LIKE TO ASK QUESTIONS OF
  

16   MR. OLSEN?
  

17       MR. VETNE:  JOHN VETNE APPEARING FOR HILMAR CHEESE, A
  

18   DAIRY FARMER-OWNED CHEESE PROCESSING FACILITY.
  

19                       CROSS-EXAMINATION
  

20   BY MR. VETNE:
  

21      Q.  MR. OLSEN, ARE YOUR NEIGHBOR PRODUCERS IN YOUR COUNTY,
  

22   IN NORTHERN NEVADA, ALSO MEMBERS OF A DAIRY COOPERATIVE?
  

23      A.  YES.
  

24      Q.  TO YOUR KNOWLEDGE, ARE THERE ANY NINE MEMBER DAIRY
  

25   FARMERS LOCATED IN THAT AREA WHERE YOU OPERATE?
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 1      A.  THERE'S ONE DAIRY THAT HAS A SPLIT MEMBERSHIP.  HE
  

 2   ACTUALLY HAS MULTIPLE DAIRIES ON THE SAME SIDE, AND HE HAS
  

 3   MEMBERSHIP WITH DAIRY FARMERS OF AMERICA.
  

 4      Q.  ON SOME OF HIS MILK, AND INDEPENDENT ON THE REMAINING
  

 5   PORTION; IS THAT CORRECT?
  

 6      A.  ON A SEPARATE FACILITY.
  

 7      Q.  OKAY.  DO YOU KNOW WHETHER WITH RESPECT TO THE
  

 8   NON-MEMBER PORTION OF THAT FARMERS' MILK, WHETHER IT IS SHIPPED
  

 9   TO MODEL DAIRY?
  

10      A.  THE NON-MEMBER, NO.
  

11      Q.  YOU DON'T KNOW?
  

12      A.  I KNOW IT'S NOT SHIPPED TO MODEL DAIRY, THE NON-MEMBER
  

13   PORTION.
  

14      Q.  IT'S SHIPPED INTO CALIFORNIA?
  

15      A.  LAST I HEARD.
  

16      Q.  OKAY.  DOES YOUR FAMILY FARM BUSINESS FOR WHICH YOU
  

17   GAVE AN ADDRESS, DOES THAT HAVE A NAME OTHER THAN PETE OLSEN?
  

18      A.  YES, HILLSIDE DAIRY.
  

19      Q.  OKAY.  THAT WOULD BE THE SAME DAIRY WHICH IS ON THE
  

20   CASE CAPTION OF THE SUPREME COURT CASE, CORRECT?
  

21      A.  YOU WOULD KNOW THAT, MR. VETNE, YES.
  

22      Q.  WHEN YOUR FARM WAS A MEMBER OF CALIFORNIA GOLD PRIOR TO
  

23   THE MERGER --
  

24      A.  UH-HUH.
  

25      Q.  -- WITH DFA, MILK FROM YOUR FARM WAS GOING TO
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 1   CALIFORNIA BUYERS, CORRECT?
  

 2      A.  YES.
  

 3      Q.  AND IT WAS ALSO GOING TO MODEL DAIRY?
  

 4      A.  YES.
  

 5      Q.  OKAY.  AND WITH RESPECT TO BOTH TRANSACTIONS, WAS MILK
  

 6   SOLD AT WHAT IS CALLED A PLANT BLEND?
  

 7      A.  OKAY.
  

 8      Q.  WITH RESPECT TO TRANSACTIONS TO CALIFORNIA?
  

 9      A.  LET ME BACK UP A LITTLE BIT.  WHEN I WAS A MEMBER OF A
  

10   COOPERATIVE, I DID NOT DIRECT WHERE MY MILK WENT, THEY DIRECTED
  

11   WHERE MY MILK WENT.  AS FAR AS WHAT WAS IN MY MILK CHECK, THERE
  

12   WAS A LOT OF DIFFERENT THINGS THAT HAPPENED IN THAT MILK CHECK.
  

13   I THINK IT COULD GENERALLY FAIRLY BE SAID THAT WE GOT POINT OF
  

14   PLANT RECEIPT, FIRST PLANT RECEIPT.
  

15      Q.  OKAY.  AND IN BOTH CASES, YOUR MILK, WHEN IT WENT TO
  

16   CALIFORNIA AS WELL AS WHEN IT WENT TO NEVADA BUYER, YOUR MILK
  

17   GENERALLY WENT TO A CLASS 1 PROCESSOR; IS THAT CORRECT?
  

18      A.  WE USUALLY, ONE WAY OR THE OTHER, WE WERE 80 PERCENT OR
  

19   SO.  WE STILL HAD MILK GOING TO HUGHSON, CALIFORNIA THAT WAS
  

20   CLASS 4, GENERALLY.
  

21      Q.  OKAY.  BY "WE", ARE YOU REFERRING TO THE COOPERATIVE TO
  

22   WHICH YOU BELONGED?
  

23      A.  YES, FOR THE NORTHERN NEVADA MEMBERS OF THAT
  

24   COOPERATIVE, YES.
  

25      Q.  YOU REFERRED TO THE NEVADA MILK COMMISSION?
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 1      A.  NEVADA STATE DAIRY COMMISSION.
  

 2      Q.  NEVADA STATE DAIRY COMMISSION.  THAT IS AN ORGANIZATION
  

 3   THAT ESTABLISHES MINIMUM CLASS PRICES FOR PRODUCER MILK SOLD IN
  

 4   NEVADA, TO NEVADA BUYERS; IS THAT CORRECT?
  

 5      A.  YES.
  

 6      Q.  AND FOR NORTHERN NEVADA YOU INDICATED, TELL ME IF I'M
  

 7   CORRECT, THAT THE NEVADA DAIRY COMMISSION ADOPTS AND
  

 8   INCORPORATES THE NORTHERN CALIFORNIA CLASS PRICES; IS THAT
  

 9   CORRECT?
  

10      A.  YES.  IN ALMOST ALL INSTANCES, I THINK THERE MIGHT BE A
  

11   LITTLE VARIATION ON 4B OR CLASS III.  I THINK THE NEVADA USES
  

12   CLASS III.
  

13      Q.  OKAY.
  

14      A.  BUT THERE ISN'T ANY CLASS III IN NEVADA, SO THE
  

15   NORTHERN NEVADA.
  

16      Q.  ALL RIGHT.  AS AN ASIDE, DO YOU KNOW WHETHER THE NEVADA
  

17   DAIRY COMMISSION ALSO REGULATES MINIMUM CLASS PRICES FOR MILK
  

18   SOLD IN THE LAS VEGAS AREA?
  

19      A.  NO, I'M NOT SURE ABOUT THAT.
  

20      Q.  OKAY.  FOR, AGAIN, LOOKING AT YOUR MARKETING PRIOR TO
  

21   THE MERGER, DID YOU RECEIVE A FARM PAY PRICE FROM THE
  

22   COOPERATIVE THAT REFLECTED A PRICE EQUAL TO OR HIGHER THAN THE
  

23   QUOTA PRICE PAYABLE TO YOUR COUNTERPARTS IN CALIFORNIA?
  

24      A.  DEPENDS WHERE YOU ARE LOOKING AT IN THE EQUATION,
  

25   BEFORE OR AFTER III.
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 1      Q.  GIVE ME BOTH.
  

 2      A.  BEFORE, THERE WERE TIMES WHEN WE RECEIVED LESS THAN
  

 3   QUOTA.  QUOTA DEPENDING ON WHENEVER YOU HAVE MARKETING
  

 4   VARIATIONS, THERE CAN BE TIMES WHEN, BECAUSE OF THE HIGHER OATH
  

 5   AND ALL THOSE THINGS THAT GO BACK INTO IT -- I SHOULD PREFACE
  

 6   THIS TO SAY I'M NO EXPERT IN THESE THINGS.  I'M AN OBSERVER.
  

 7   SO I HAVE OBSERVED WHEN TIMES QUOTA WAS HIGHER THAN CLASS 1,
  

 8   BUT GENERALLY IT WAS USUALLY LESS.  AND AT TIMES, DEPENDING ON
  

 9   PLANT USAGE, WE COULD ACHIEVE, IN THAT PARTICULAR, IN A
  

10   PARTICULAR PLANT AT TIMES, HIGHER THAN WHAT A QUOTA SHIPPER
  

11   COULD GET INSIDE OF CALIFORNIA.  BUT THEN AFTER WE PAID THE
  

12   FREIGHT, WHICH TYPICALLY RAN NORTH OF A 1.70, AND LATER ON,
  

13   MUCH MORE THAN THAT, YOU NETTED THAT OUT, WE WERE MUCH LESS.
  

14      Q.  SO LET ME SEE IF I UNDERSTAND YOUR ANSWER CORRECTLY.
  

15   PREDOMINANTLY, THE PRICE RECEIVED BY YOUR FARM, FOLLOWED
  

16   CALIFORNIA CLASS 1, WHICH WAS ALSO NEVADA CLASS 1.  AND FOR THE
  

17   MOST PART, THAT PRICE EXCEEDED QUOTA, EXCEPT WHEN THERE WAS AN
  

18   UPSIDE DOWN RELATIONSHIP BETWEEN CLASS 1 AND THE QUOTA?
  

19      A.  YES.  AND TO THE EXTENT THAT THE PORTION OF OUR AMOUNT
  

20   THAT WENT TO HUGHSON AS WELL, I'M A DAIRYMAN.  I DON'T LOOK AT
  

21   THIS PART OF MY CHECK, THAT PART OF MY CHECK.  IT'S THE BLEND I
  

22   GET FOR EVERYTHING.  SO IF I TOOK THAT BLEND PRICE WHERE I HAD
  

23   SOME CLASS 4, AND HAD A $1.75 FREIGHT ON TOP OF THAT, TOO, AND
  

24   NETTED THAT OUT, IT WAS THAT BLEND PRICE THAT I WAS LOOKING AT
  

25   NET TO ME.
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 1      Q.  OKAY.  FOR THE NORTHERN NEVADA MEMBERS OF CAL GOLD,
  

 2   YOUR PRICE WAS BLENDED BASED ON THE UTILIZATION OF THAT
  

 3   NORTHERN NEVADA MILK SUPPLY; IS THAT CORRECT?
  

 4      A.  YES.
  

 5      Q.  AND WOULD THE SAME BE TRUE FOR SALES TO MODEL DAIRY,
  

 6   THAT THAT WAS PART OF THE BLEND CALCULATIONS WHICH CREATED THE
  

 7   PRICE THAT YOU AND YOUR FELLOW COOPERATIVE MEMBERS RECEIVED; IS
  

 8   THAT CORRECT?
  

 9      A.  THAT WAS PART OF IT, YES.
  

10      Q.  OKAY.  APPROXIMATELY WHAT PORTION OF THAT MILK SUPPLY
  

11   WAS ALLOCATED IN THE CALCULATION OF THE CLASS 1 USE?
  

12      A.  AT MODEL DAIRY?
  

13      Q.  NO, YOUR MILK AND YOUR FELLOW COOPERATIVE MEMBERS, YOU
  

14   TALKED ABOUT CREATING A BLEND FOR THAT, THAT POOL OF MILK.
  

15      A.  YOU KNOW, THE ONLY THING I COULD GIVE YOU WAS A BIG
  

16   GUESS.  IT IS NORTH OF 50 PERCENT.  HOW MUCH NORTH, I DON'T
  

17   KNOW.
  

18      Q.  THAT'S GOOD ENOUGH FOR ME, THANK YOU.
  

19          AFTER THE MERGER OF CAL GOLD AND DAIRY FARMERS OF
  

20   AMERICA, WERE YOUR BLEND PRICES, AND THOSE OF THE OTHER
  

21   PRODUCERS IN YOUR AREA, CALCULATED IN A SIMILAR WAY?
  

22      A.  YOU ARE GOING TO HAVE TO --
  

23      Q.  IN A SIMILAR WAY, BASED ON THE UTILIZATION OF THAT,
  

24   THAT MILK FROM NORTHERN NEVADA THAT YOU DESCRIBED APPLIED --
  

25      A.  YEAH, THE NET PROCEEDS FROM WHERE IT WAS MARKETED, YES.
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 1      Q.  BASED UPON CLASS 1 USAGE OF THE NEVADA MILK SUPPLY,
  

 2   CORRECT?
  

 3      A.  YES.  THERE WAS SOME OTHER THINGS THAT WENT ON THERE,
  

 4   TOO, THAT ULTIMATELY ENDED UP WITH THE HILLSIDE LAWSUIT.  SO I
  

 5   DON'T KNOW WHERE YOU ARE GOING WITH THIS, IF YOU ARE GOING TO
  

 6   ASK QUESTIONS ABOUT THAT.
  

 7      Q.  WELL, DID IT CONTINUE TO BE PRICED THE SAME WAY AFTER
  

 8   THE CONCLUSION OF THE HILLSIDE CASE, HOW THE MILK SUPPLY FROM
  

 9   NORTHERN CALIFORNIA PRODUCERS WAS USED BY VARIOUS BUYERS IN
  

10   VARIOUS CLASSES?
  

11      A.  WAS THE MILK PRICED AT THE PLANT?
  

12      Q.  NO, NO, NO.  THE CHECK THAT YOU RECEIVED, WAS IT
  

13   CALCULATED ANY DIFFERENTLY AFTER THE CONCLUSION OF THE HILLSIDE
  

14   LAWSUIT THAN BEFORE?
  

15      A.  YES.
  

16      Q.  HOW -- HOW WAS THAT DIFFERENT?
  

17      A.  AFTER THE HILLSIDE LAWSUIT, BUT WE GENERALLY RECEIVED A
  

18   LITTLE BIT MORE.
  

19      Q.  BECAUSE IT RETURNED TO THE WAY IT WAS BEFORE THE
  

20   LAWSUIT WAS NECESSITATED, CORRECT?
  

21      A.  THAT WAS WHY WE RECEIVED A LITTLE BIT MORE, YES.
  

22      Q.  OKAY.  AND DO YOU ANTICIPATE IF A FEDERAL MARKETING
  

23   ORDER IS ADOPTED AS PROPOSED, THAT YOUR MILK CHECKS WILL
  

24   CONTINUE TO BE CALCULATED IN ABOUT THE SAME WAY THAT THEY WERE
  

25   FOR CAL GOLD, AND WERE WITH DFA PRIOR TO THE LAWSUIT, AND AFTER
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 1   THE CONCLUSION OF THE LAWSUIT?  DO YOU ANTICIPATE ANY
  

 2   SIGNIFICANT DIFFERENCE?
  

 3      A.  IN THE SENSE THAT THE NEVADA PRODUCERS WOULD BE SINGLED
  

 4   OUT PRICED DIFFERENTLY OR POOLED DIFFERENTLY OR WHAT IS YOUR
  

 5   QUESTION?
  

 6      Q.  YEAH, MY QUESTION IS, DO YOU ANTICIPATE THAT YOUR MILK
  

 7   CHECK WILL BE CALCULATED IN THE SAME WAY, USING THE SAME
  

 8   PROCEDURES THAT YOU HAVE DESCRIBED?
  

 9      A.  I'M NOT SURE I CAN ANSWER THAT.
  

10      Q.  LET ME ASK YOU THIS, DO YOU ANTICIPATE THAT THE CHECK
  

11   THAT YOU WILL BE RECEIVING IF A FEDERAL ORDER IS ADOPTED WILL
  

12   BE AN OVER BASED PRICE -- OVER BASED CALIFORNIA PRICE?
  

13      A.  I HAVE HEARD A DIFFERENT TERM PUT TO IT.
  

14      Q.  WHAT TERM?
  

15      A.  BLEND PRICE FOR THE ORDER, NOT OVER BASE IS A STATE
  

16   ORDER TERM.  THE FEDERAL ORDER DOESN'T USE THAT TERM, IF I
  

17   UNDERSTAND THINGS CORRECTLY.
  

18      Q.  FEDERAL ORDER USES DIFFERENT LANGUAGE, YES?
  

19      A.  UH-HUH.
  

20      Q.  AND WHAT'S YOUR UNDERSTANDING OF THE EQUIVALENT
  

21   LANGUAGE FOR OVER BASE?
  

22      A.  I THINK IT WOULD BE THE ORDER BLEND PRICE.
  

23      Q.  OKAY.  AND IS IT YOUR UNDERSTANDING THAT POST-REFORM,
  

24   THAT WILL BE THE PRICE REFLECTED IN YOUR ACTUAL MILK CHECK AS
  

25   OPPOSED TO THE CLASS UTILIZATION OF NORTHERN NEVADA MILK THAT
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 1   HAS PREVIOUSLY BEEN INCLUDED?
  

 2      A.  I THINK SO.  IF I UNDERSTAND THE QUESTION RIGHT.
  

 3      Q.  DO YOU HAVE ANY EXPECTATION THAT MILK WILL BE REBLENDED
  

 4   BY THE COOPERATIVE TO CONTINUE TO PAY YOU AND YOUR NEIGHBORS IN
  

 5   NORTHERN NEVADA ON THE SAME BASIS THAT THEY HAVE BEEN PAID IN
  

 6   THE PAST?
  

 7      A.  I DON'T ANTICIPATE THAT, BUT I'M NOT GOING TO SAY IT
  

 8   CAN'T HAPPEN, OR WON'T HAPPEN, OR THINGS DON'T HAPPEN.
  

 9      Q.  DO YOU HAVE ANY ESTIMATE ON THE HIT YOU WILL TAKE IF
  

10   YOUR MILK CHECK IS CALCULATED ON THE BASIS OF A FEDERAL ORDER
  

11   BLEND, VERSUS THE NEVADA SOURCE UTILIZATION THAT YOU HAVE BEEN
  

12   PAID ON?  DO YOU HAVE ANY ESTIMATE OF THE HIT, REVENUE HIT YOU
  

13   WILL TAKE?
  

14      A.  YES.  BUT I WOULDN'T USE THE WORD HIT.
  

15      Q.  OKAY.  PRICE REDUCTION COMPARED TO?
  

16      A.  THERE REALLY WOULDN'T BE.
  

17      Q.  THERE WOULDN'T BE.  YOU EXPECT TO RECEIVE A
  

18   RELATIONSHIP TO CLASS PRICES ABOUT THE SAME THAT YOU HAVE BEEN
  

19   RECEIVING FOR THE LAST?
  

20      A.  WHAT WE SEE IS STABILITY.  WE REALLY SEE NO ADVANTAGE
  

21   TO THE NEVADA DAIRYMEN AS FAR AS INCREASING THE PRICE, REDUCING
  

22   THE PRICE THAT WE'RE RECEIVING.  WE SEE STABILITY IN BEING
  

23   INVOLVED IN A POOL.
  

24      Q.  DIDN'T QUITE ANSWER MY QUESTION AS TO PRICE BEFORE AND
  

25   PRICE AFTER.
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 1      A.  THAT'S THE BEST I CAN DO FOR YOU.
  

 2      Q.  ARE YOU AWARE THAT THE COOPERATIVE OF WHICH YOU ARE A
  

 3   MEMBER, MAY REBLEND WITHIN THIS ORGANIZATION, PRICES IT
  

 4   RECEIVES AS MINIMUM PRICES UNDER A FEDERAL OR STATE MARKETING
  

 5   ORDER SYSTEM?
  

 6      A.  SURE THEY CAN.
  

 7      Q.  ARE YOU FAMILIAR WITH INSTANCES IN WHICH REBLENDING HAS
  

 8   OCCURRED WITHIN CALIFORNIA?
  

 9       MR. BESHORE:  IF I MIGHT?  I WANT TO OBJECT TO THAT UNTIL
  

10   OR UNLESS THE TERM REBLENDING IS DEFINED, BECAUSE IT'S A TERM
  

11   THAT IS USED FOR MANY PURPOSES.  IT SERVES MANY VARIATIONS OF
  

12   MEANING IN MANY CONTEXTS.  AND EXACTLY HOW MR. VETNE INTENDS
  

13   MR. OLSEN TO ATTEMPT TO RESPOND TO THAT, I DON'T KNOW.  BUT I
  

14   THINK MR. OLSEN IS ENTITLED TO THAT.
  

15       JUDGE CLIFTON:  THANK YOU, MR. BESHORE.
  

16       MR. VETNE:  I AGREE.
  

17   BY MR. VETNE:
  

18      Q.  MR. OLSEN, BY REBLEND, I MEAN DISTRIBUTION OF REVENUE
  

19   TO MEMBER DAIRY FARMERS ON A BASIS OTHER THAN, I.E., MORE OR
  

20   LESS, OR DIFFERENT, FROM REGULATED BLEND PRICES?  DOES THAT
  

21   SATISFY -- IS THAT A DEFINITION THAT YOU CAN ACCEPT?
  

22      A.  YES.  I MEAN --
  

23      Q.  WITH THAT DEFINITION, ARE YOU -- ARE YOU AWARE THAT THE
  

24   DFA HAS REBLENDED WITHIN CALIFORNIA, PROCEEDS OF SALE OF MILK
  

25   AMONG ITS DAIRY FARM MEMBERS?
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 1      A.  IT HAS REBLENDED PROCEEDS OF SALES, SO NO.
  

 2      Q.  YES.  SO THAT ITS MEMBERS WERE -- PRODUCERS, DO NOT
  

 3   RECEIVE THE MINIMUM REGULATED BLEND PRICES, AND CALIFORNIA
  

 4   WOULD BE QUOTA OVER BASE, AND NEVADA WOULD BE SOMETHING
  

 5   DIFFERENT.
  

 6      A.  YOU KNOW, THE ONLY TIME I CAN RECOLLECT THAT WE DID
  

 7   THAT, WAS WHEN WE HAD EXCESS PRODUCTION, AND WE HAVE
  

 8   IMPLEMENTED A BASIS OF, AND WE HAVE TOLD PEOPLE THAT FOR THIS
  

 9   ONE OVER, AND ACCORDING TO WHAT THEIR PREVIOUS HISTORY WAS THAT
  

10   THEY WILL GET PAID WHATEVER THE RECEIPT WAS FOR THE MILK.  BUT
  

11   GENERALLY, I DON'T REMEMBER EVER PAYING LESS THAN CLASS PRICES
  

12   TO OUR MEMBERS.
  

13      Q.  MEMBERS DON'T GET CLASS PRICES, THEY GET A COMBINATION
  

14   OF CLASS PRICES.
  

15      A.  WELL, YOU KNOW, AGAIN, I'M NOT AN EXPERT.  BUT I DON'T,
  

16   IF YOU ARE ASKING IF WE TAKE MONEY FROM THIS PERSON AND GIVE IT
  

17   TO THAT --
  

18      Q.  YOU ARE NOT FAMILIAR WITH INSTANCES IN WHICH THAT KIND
  

19   OF THING OCCURRED?
  

20      A.  I'M -- YOU KNOW, I'M GOING TO HAVE TO THINK ABOUT THAT.
  

21      Q.  OKAY.
  

22      A.  I'M NOT SURE.  I'M GOING TO HAVE TO THINK ABOUT THAT.
  

23      Q.  OKAY.  AND YOU DO NOT INCLUDE IN THE DEFINITION OF
  

24   REBLENDING AS I EXPLAINED IT, YOU DO NOT INCLUDE THE RECEIPT BY
  

25   THE NEVADA PORTION OF DFA MEMBERSHIP OF ANY PRICE BASED ON THE
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 1   BLEND OF THEIR USE DIFFERENT FROM CALIFORNIA.  YOU DON'T
  

 2   CONSIDER THAT A REBLEND?
  

 3      A.  SAY THAT ONE MORE TIME, PLEASE.
  

 4      Q.  YOU DO NOT CONSIDER PAYMENTS TO NORTHERN NEVADA DAIRY
  

 5   FARMERS, BASED ON THE UTILIZATION OF THEIR PORTION OF MILK, AS
  

 6   A REBLEND WITHIN THE DFA SYSTEM?  LET ME SUGGEST YOUR ANSWER
  

 7   COULD BE, I DON'T CONSIDER IT, I DO CONSIDER IT, OR I DON'T
  

 8   UNDERSTAND THE QUESTION OR DON'T KNOW?
  

 9      A.  WELL, I GUESS I'M BEGINNING TO UNDERSTAND THE QUESTION
  

10   NOW THAT YOU HAVE SAID IT A COUPLE OF DIFFERENT WAYS.
  

11      Q.  YES?
  

12      A.  AND IN THINKING OF DIFFERENT SCENARIOS THERE, THAT,
  

13   WHERE WE HAVE SEEN MONEY THAT HAS MOVED, BUT THAT'S KIND OF A
  

14   PROPRIETARY THING BETWEEN THE MEMBERS TO DECIDE WHAT TO DO.
  

15      Q.  OKAY.  OH, MAYBE I FORGOT TO ASK THIS, ALTHOUGH NEVADA
  

16   HAS MINIMAL --
  

17      A.  NEVADA?
  

18      Q.  NO?
  

19      A.  NEVADA?
  

20      Q.  YES, SIR.  NOT NEVADA?
  

21      A.  WE CAN TELL WHERE YOU ARE FROM.
  

22      Q.  ALL RIGHT.  ALTHOUGH NEVADA HAS MINIMUM CLASS PRICE
  

23   REGULATION, IT DOES NOT, LIKE CALIFORNIA, HAVE STATE,
  

24   ADMINISTRATIVE, AND REGULATED POOLING OF THOSE MINIMAL PRICE
  

25   REVENUES, CORRECT?
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 1      A.  CORRECT.
  

 2      Q.  SO IN NEVADA, WHEN A PRODUCER SELLS TO A PROCESSOR,
  

 3   THAT PRODUCER OR SUPPLIER, EFFECTIVELY, IN ENFORCING THE
  

 4   MINIMUM PRICES, EFFECTIVELY GETS A BLEND PRICE BASED ON MINIMUM
  

 5   PRICES OF ALL CLASSES IN THAT PLANT, RATHER THAN IN THE WHOLE
  

 6   MARKET?
  

 7      A.  YES.
  

 8      Q.  THANK YOU.
  

 9       JUDGE CLIFTON:  WHO NEXT WOULD LIKE TO QUESTION MR. OLSEN?
  

10       MS. HANCOCK:  GOOD AFTERNOON, MR. OLSEN.
  

11       NICOLE HANCOCK.
  

12                        CROSS-EXAMINATION
  

13   BY MS. HANCOCK:
  

14      Q.  I JUST WANT TO UNDERSTAND A COUPLE OF THINGS HERE.  CAN
  

15   YOU TELL ME AGAIN WHAT THE WHAT THE NAME OF YOUR DAIRY IS?
  

16      A.  HILLSIDE DAIRY.
  

17      Q.  AND IF I UNDERSTOOD WHAT YOU WERE TALKING ABOUT WITH
  

18   MR. BESHORE, YOU UNDERSTAND THE COOPERATIVE PROPOSAL AS IT'S
  

19   WRITTEN WOULD ALLOW THE PRODUCERS IN NEVADA TO BE, THEY WOULD
  

20   ONLY BE ENTITLED TO BE PAID THE NONQUOTA POOL BLEND PRICE OUT
  

21   OF THE POOL; IS THAT RIGHT?
  

22      A.  YES.
  

23      Q.  OKAY.  SO BUT NOT, AND THAT WOULD BE A CHANGE FROM THE
  

24   STATE CALIFORNIA POOLING PAYMENT SYSTEM THAT EXISTS TODAY; IS
  

25   THAT RIGHT?
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 1       MR. BESHORE:  MAY I?  I WANT TO OBJECT TO THAT QUESTION IN
  

 2   THE MANNER IT'S STATED.  I THINK IT IS INCORRECTLY INACCURATELY
  

 3   STATED.  THE STATE DOES NOT PRESCRIBE PRICES TO BE PAID TO THE
  

 4   OUT-OF-STATE PRODUCERS, IT CANNOT PRESCRIBE.
  

 5       MS. HANCOCK:  I GUESS, FAIR ENOUGH.
  

 6   BY MS. HANCOCK:
  

 7      Q.  MY POINT IS TO TRY AND CLARIFY IT.
  

 8      A.  HE'S RIGHT.
  

 9      Q.  SO MY POINT IS THAT IT WOULD BE DIFFERENT IN THE WAY
  

10   YOU WOULD BE PAID AS A NEVADA PRODUCER DELIVERING INTO
  

11   CALIFORNIA TODAY; IS THAT RIGHT?
  

12      A.  I WOULD BE PAID DIFFERENTLY, YES.
  

13      Q.  BECAUSE YOU DON'T PARTICIPATE IN THE CALIFORNIA POOL?
  

14      A.  CORRECT.
  

15      Q.  OKAY.  SO YOU WOULDN'T -- AND IN ESSENCE, RIGHT NOW YOU
  

16   WOULD BE PAID MORE THAN WHAT YOU WOULD BE PAID UNDER THE
  

17   COOPERATIVES' PROPOSAL; IS THAT RIGHT?
  

18      A.  IT DEPENDS WHICH PLANT I WENT TO.  MIGHT BE PAID LESS.
  

19      Q.  OKAY.  IF YOU STAYED THE SAME AS YOU ARE DELIVERING
  

20   TODAY, WOULD YOU BE PAID LESS UNDER THE FEDERAL ORDER SYSTEM
  

21   BECAUSE YOU ARE DELIVERING FROM NEVADA?
  

22      A.  I, YOU KNOW, THE ONLY, I MEAN, IT'S KIND OF A LOADED
  

23   QUESTION.  BECAUSE I CAN ONLY ANSWER IT AS TO WHERE MY MILK
  

24   COULD GO IN CALIFORNIA TODAY.  AND TYPICALLY WHERE IT COULD GO
  

25   TODAY, WOULD BE -- COULD BE MORE OR LESS, JUST DEPENDS ON WHAT
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 1   THE MARKETS ARE DOING.
  

 2      Q.  AND -- OKAY.  WELL, LET'S FREEZE TIME WHERE WE ARE
  

 3   RIGHT NOW.  IF THERE WAS A FEDERAL ORDER SYSTEM IN PLACE TODAY
  

 4   AS THE COOPERATIVE HAS PROPOSED IT, AND YOU WERE PAID THE
  

 5   NONQUOTA PLANT BLEND, WOULD THAT BE LESS THAN WHAT YOU ARE PAID
  

 6   TODAY UNDER, AS IT EXISTS TODAY?
  

 7      A.  I'M NOT SURE.
  

 8      Q.  I THINK YOU TESTIFIED THAT YOU ARE A MEMBER OF THE
  

 9   BOARD OF DIRECTORS FOR THE DFA; IS THAT RIGHT?
  

10      A.  YES.
  

11      Q.  AND YOU SAID THAT YOU SUPPORT THE COOPERATIVES'
  

12   PROPOSAL, EVEN THOUGH YOU, AS NEVADA PRODUCERS, WOULD BE PAID
  

13   ON THE NONQUOTA PLANT BLEND PRICE BECAUSE OF A FIDUCIARY
  

14   OBLIGATION THAT YOU OWE TO YOUR MEMBERSHIP; IS THAT RIGHT?
  

15       MR. BESHORE:  MAY I?  I THINK THE QUESTION -- I THINK
  

16   MS. HANCOCK MISSTATED.  THERE'S NO SUCH THING AS A NONQUOTA
  

17   PLANT BLEND, TO MY KNOWLEDGE, CERTAINLY NOT IN PROPOSAL 1.
  

18       JUDGE CLIFTON:  WHAT WOULD BE A CORRECT WAY TO STATE HER --
  

19       MR. BESHORE:  I THINK AS MR. OLSEN SUGGESTED TO MR. VETNE,
  

20   THE BLEND.
  

21       JUDGE CLIFTON:  JUST THE BLEND?
  

22   BY MS. HANCOCK:
  

23      Q.  WELL, I THINK YOU HAVE ALREADY CLARIFIED, BUT YOU
  

24   UNDERSTAND THAT THE BLEND PRICE IS CALCULATED BY FIRST TAKING
  

25   OUT THE QUOTA CALCULATIONS; IS THAT RIGHT?
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 1      A.  CORRECT, YES.
  

 2      Q.  SO I CALLED IT A NONQUOTA PLANT BLEND, BUT DID YOU
  

 3   UNDERSTAND THAT THAT MEANS A PLANT BLEND PRICE UNDER THE
  

 4   FEDERAL ORDER SYSTEM?
  

 5      A.  YES.
  

 6      Q.  OKAY.
  

 7      A.  WELL, I MEAN, MAYBE I -- NOW THAT YOU HAVE CLARIFIED,
  

 8   YES.
  

 9      Q.  OKAY.
  

10       MR. BESHORE:  THERE'S NO PLANT BLEND.
  

11       MS. HANCOCK:  THE BLEND PRICE.
  

12       MR. OLSEN:  IT'S A POOL BLEND.
  

13   BY MS. HANCOCK:
  

14      Q.  THE POOL BLEND PRICE.   THANK YOU FOR THAT.
  

15          SO MY QUESTION TO YOU IS, LET ME BACK UP AND RESTATE
  

16   WHAT I WAS TRYING TO ASK NOW THAT WE'RE GOING TO CALL IT THE
  

17   BLEND PRICE -- YOU, I THINK IF I'M UNDERSTANDING THIS
  

18   CORRECTLY, YOU TESTIFIED WITH MR. BESHORE THAT YOU SUPPORT THE
  

19   COOPERATIVE PROPOSAL AS IT'S WRITTEN, EVEN THOUGH THE NEVADA
  

20   PRODUCERS WOULD BE PAID THE BLEND PRICE, BECAUSE OF YOUR
  

21   FIDUCIARY OBLIGATIONS THAT YOU OWE AS A BOARD MEMBER TO YOUR
  

22   DFA MEMBERSHIP; IS THAT CORRECT?
  

23      A.  I THINK YOU MIXED TERMS.  WHAT OR AT LEAST AS I WAS
  

24   UNCLEAR THEN, IF YOU GOT THAT.  WHAT I WAS SAYING IS, AS A
  

25   BOARD MEMBER THAT, LOOKING AT DFA AS A NATIONAL ORGANIZATION
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 1   WITH PLANTS ACROSS THE COUNTRY, THAT WHAT WE SEE IS, IS THAT
  

 2   OUT OF THE MARKET, WE HAVE SOME PEOPLE THAT ARE ABLE TO COME IN
  

 3   AND UNFAIRLY COMPETE, BASICALLY.  THEY HAVE GOT A MUCH LOWER
  

 4   RAW PRODUCT COST AND THEY ARE ABLE TO TRANSPORT GREAT DISTANCES
  

 5   TO COMPETE WITH OUR PLANTS THAT ARE IN A LOCALE MORE THAN
  

 6   HALFWAY ACROSS THE COUNTRY, AND STILL BE ABLE TO PUT A MUCH
  

 7   LOWER PRICE ON THAT PRODUCT.  AND BECAUSE OF THAT, WE SEE THAT
  

 8   OUR PLANTS AT TIMES HAVE SUFFERED.  AND WE HAVE NO WAY TO
  

 9   COMPETE BECAUSE THE RAW PRODUCT COST IS SO MUCH LOWER IN
  

10   CALIFORNIA ON 4B.  SO FROM THAT PERSPECTIVE, I WOULD SAY THAT'S
  

11   THE FIDUCIARY RESPONSIBILITY.  AND I KIND OF LAYERED THAT BACK
  

12   DOWN TO LOOKING AT THE PEOPLE THAT WE HAVE IN CALIFORNIA, THE
  

13   PRODUCERS THAT WE HAVE, THE 300 PRODUCERS THAT ARE IN DFA IN
  

14   CALIFORNIA, THAT IT IS A FUNDAMENTAL UNFAIRNESS.  AND THAT THAT
  

15   UNFAIRNESS THERE, ULTIMATELY DID TRICKLE BACK INTO MY MILK
  

16   CHECK AS WELL AS AN INDIVIDUAL.  SO THERE WAS DIFFERENT LAYERS
  

17   AND DIFFERENT SOURCES OF RESPONSIBILITY, SENSES OF
  

18   RESPONSIBILITY, DEPENDING ON WHICH PLACE I WAS LOOKING AT.
  

19      Q.  OKAY.  SO I GUESS I WANT TO BE CLEAR ON THIS.  SO YOU
  

20   ARE LOOKING THROUGH THE LENS OF THE COOPERATIVE.  THERE'S
  

21   MEMBERS THAT ARE WITHIN CALIFORNIA, THAT YOU, THAT IT WOULD BE
  

22   FAIR FOR THEM TO HAVE THE PRICE STABILITY; IS THAT RIGHT?
  

23      A.  YES.
  

24      Q.  OKAY.  AND THEN WHILE YOU MIGHT RECEIVE A LOWER PAYMENT
  

25   AS A NEVADA PRODUCER FOR THE PLANT BLEND PRICE, ULTIMATELY,
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 1   IT'S PART --
  

 2       JUDGE CLIFTON:  OKAY.  MIGHT RECEIVE A LOWER PRICE AS A
  

 3   PRODUCER IN NEVADA FOR THE BLEND.
  

 4   BY MS. HANCOCK:
  

 5      Q.  I'M SORRY, I HAVE GOT PLANT BLEND STUCK IN MY HEAD --
  

 6   FOR THE BLEND PRICE -- THANK YOU.  IT ULTIMATELY WILL ROLL BACK
  

 7   TO YOU THROUGH KIND OF THE GREATER GOOD OF THE COOPERATIVE.  IS
  

 8   THAT -- IS THAT A FAIR CHARACTERIZATION?
  

 9      A.  I'M NOT SURE.  YOU MIGHT TAKE ONE MORE STAB AT IT,
  

10   MAYBE I CAN ANSWER.
  

11      Q.  WELL, I'M JUST TRYING TO MAKE SURE THAT I UNDERSTOOD
  

12   WHAT YOU WERE TESTIFYING TO WITH MR. BESHORE.
  

13          WERE YOU SAYING THAT YOU WERE WILLING TO TAKE THE PLANT
  

14   BLEND PRICE -- I'M SO SORRY -- THE BLEND PRICE -- OH MY GOSH, I
  

15   CAN'T GET IT OUT OF MY HEAD.  HOLD ON, LET ME WRITE IT DOWN,
  

16   MAYBE IT WILL HELP ME OUT.
  

17          LET ME START AGAIN.  WERE YOU SAYING THAT YOU WERE
  

18   WILLING TO TAKE THE BLEND PRICE AS A NEVADA PRODUCER BECAUSE OF
  

19   THE GREATER GOOD THAT THE FEDERAL ORDER OFFERS TO THE
  

20   COOPERATIVE?
  

21      A.  YOU ARE LINKING TWO THINGS THAT I DIDN'T SAY.  SO WHAT
  

22   I WOULD SAY IS, IS THAT I THINK THAT FOR A CALIFORNIA
  

23   PRODUCERS, OUR CALIFORNIA MEMBERS, THAT IT WOULD BE MUCH FAIRER
  

24   FOR THEM GENERALLY TO FOLLOW PRICING AS THE FEDERAL MILK MARKET
  

25   ORDER HAS DONE.  ULTIMATELY, THAT WOULD RESULT IN A POOL PLAN
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 1   FOR CALIFORNIA, AND IF THAT WAS, IF CHURCHILL COUNTY WAS
  

 2   INCLUDED IN THAT POOL, THOSE RECEIPTS THAT OUR DAIRYMEN WOULD
  

 3   RECEIVE THERE, WE THINK WOULD PROVIDE STABILITY TO OUR DAIRYMEN
  

 4   IN CHURCHILL COUNTY.
  

 5      Q.  WHICH WOULD POTENTIALLY INCREASE THE PROFITS FOR THE
  

 6   COOPERATIVE AS A WHOLE; IS THAT RIGHT?
  

 7      A.  YOU CAN FOLLOW THAT ROAD DOWN, I SUPPOSE.
  

 8      Q.  OKAY.  AND THEN ULTIMATELY YOU WOULD RECEIVE --
  

 9      A.  BUT HONESTLY, YOU KNOW, AS A BOARD MEMBER OF THE
  

10   COOPERATIVE, WE LIKE TO SEE THE COOPERATIVE MAKE A LITTLE
  

11   MONEY, BUT WHAT WE WOULD LIKE TO SEE IS DAIRYMEN MAKE MONEY.
  

12   THAT'S WHAT WE'RE IN BUSINESS FOR.
  

13      Q.  AND I DON'T DISAGREE WITH YOU ON ANY OF THAT.
  

14      A.  OKAY.  WELL, I'M JUST MAKING A POINT OF CLARIFICATION.
  

15   WE DON'T CARE IF THE COOP MAKES A TREMENDOUS AMOUNT OF MONEY,
  

16   WHAT WE WOULD RATHER SEE IS OUR DAIRYMEN BE PROFITABLE.
  

17      Q.  OKAY.  AND IF THE OVERALL PROFITS INCREASE, THOSE
  

18   PROFITS ARE REDISTRIBUTED BACK TO THE COOPERATIVE MEMBERS; IS
  

19   THAT CORRECT?
  

20      A.  THEY ARE.
  

21      Q.  OKAY.  AND I WANT TO SHIFT GEARS.  I THINK YOU TOUCHED
  

22   ON THIS A LITTLE BIT WITH MR. VETNE, BUT I WANT TO JUST CLARIFY
  

23   IT FOR THE RECORD.  HILLSIDE DAIRY WAS THE ENTITY THAT
  

24   PARTICIPATED IN THE LITIGATION PERTAINING TO OUT-OF-STATE
  

25   PRODUCTION FOR MILK; IS THAT RIGHT?
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 1      A.  YEAH, WE WERE ONE OF THE MANY, BUT WE ENDED UP WITH OUR
  

 2   NAME ON TOP OF THE LIST.
  

 3      Q.  I UNDERSTAND HOW THAT WORKS.  SO TELL ME WHAT YOU
  

 4   UNDERSTAND THAT LAWSUIT TO HAVE BEEN ABOUT?
  

 5      A.  WELL, THERE WAS A '97 AMENDMENT TO THE POOLING ACT, AND
  

 6   WHAT THAT DID WAS, IS, INSTEAD OF WHAT HAD BEEN PAST PRACTICE
  

 7   AT POINT PLANT RECEIPT, IF IT WENT TO A CLASS 1 PLANT -- AND
  

 8   I'M GOING OFF OF, THESE MEMORIES ARE GETTING OLD NOW, 18 YEARS
  

 9   AGO -- BUT THAT THERE WAS MONEY THERE THAT WAS REDISTRIBUTED
  

10   ACROSS THE CALIFORNIA POOL.  THEY TOOK A SWIPE.  YOU CAN ONLY
  

11   RECEIVE THE QUOTA PRICE AT A CLASS 1 PLANT.  IT WAS USUALLY,
  

12   EVEN WHEN YOU HAD THESE VARIATIONS IN THE PRICE, IT WAS ALWAYS
  

13   THE WORST OF.  SO YOU EITHER GOT QUOTA PRICE, OR IF THE QUOTA
  

14   PRICE WAS HIGHER THAN THE CLASS 1 PRICE, WHICH CAN HAPPEN,
  

15   PRICE AVERSIONS, YOU STILL GOT THE LOWER OF, YOU COULDN'T GET
  

16   THE CLASS 1 PRICE, ONLY IF IT WAS LOWER THAN THE QUOTA PRICE.
  

17   AND SO WE LIVED WITH THAT, AND WE SAID THAT, TO US, THAT WAS A
  

18   PRETTY CLEAR VIOLATION OF THE COMMERCE CLAUSE.  AND IT TOOK A
  

19   LOT OF DOING, BUT WE EVENTUALLY ESTABLISHED THAT WE WERE RIGHT.
  

20      Q.  SO WHAT, WOULD YOU SAY IT WAS, YOUR POSITION WAS, IS
  

21   THAT THIS WAS A VIOLATION OF THE COMMERCE CLAUSE, WHAT DO YOU
  

22   UNDERSTAND THAT TO MEAN?
  

23      A.  WELL --
  

24       MR. BESHORE:  MAY I?
  

25       MR. OLSEN:  I'M NO LAWYER, SO I UNDERSTAND WHAT I
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 1   UNDERSTAND.
  

 2       MR. BESHORE:  I WOULD OBJECT TO FURTHER QUESTIONS ASKING
  

 3   MR. OLSEN TO ELABORATE ON THE LAWSUIT, THE LEGAL CONCEPTS.  AND
  

 4   SUCH.  IT'S NOT HELPFUL.
  

 5       JUDGE CLIFTON:  YOU MAY, MS. HANCOCK, ASK HIM HOW HE
  

 6   UNDERSTANDS THE RESULT AS IT IMPACTED HIS OPERATION.
  

 7       MS. HANCOCK:  BUT, YOUR HONOR, IF I MAY, I THINK ONE OF THE
  

 8   CRITICAL COMPONENTS I'M TRYING TO GET AT HERE IS THE POSITION
  

 9   THAT THEY TOOK, AND THEN THE ULTIMATE RESULT.  SO IF YOU WOULD
  

10   ALLOW ME TO ASK THAT QUESTION, I THINK WE COULD STREAMLINE IT.
  

11       JUDGE CLIFTON:  ALL RIGHT.  YOU WANT A TREATISE ON THE
  

12   VIOLATION OF THE COMMERCE CLAUSE, OR -- WHAT DO YOU WANT FROM
  

13   THIS WITNESS?
  

14       MS. HANCOCK:  I WANT TO KNOW HIS PERSPECTIVE ON THE
  

15   POSITION THAT THEY TOOK IN THIS LAWSUIT, NOT ON A TREATISE ON
  

16   THE COMMERCE CLAUSE, BUT WHAT THEY BELIEVED WAS HAPPENING THAT
  

17   WAS IMPROPER.
  

18       MR. BESHORE:  HE JUST ANSWERED THAT, THAT QUESTION
  

19   COMPLETELY.
  

20       JUDGE CLIFTON:  WELL, HE DID SAY THAT HE FELT IT WAS A
  

21   VIOLATION OF THE COMMERCE CLAUSE TO RESTRICT THEM TO THE LOWER
  

22   QUOTA PRICE OR CLASS 1, BUT YOU WANTED MORE DETAIL ON THAT?
  

23       MS. HANCOCK:  I WANT TO KNOW WHY HE BELIEVES IT WAS A
  

24   VIOLATION, WHAT THE ACTIONS OR ACTIVITIES WERE THAT WERE THE
  

25   VIOLATION.
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 1       MR. BESHORE:  I OBJECT.
  

 2       MS. HANCOCK:  I WANT THE SUBSTANCE BEHIND IT.
  

 3       MR. BESHORE:  HE TESTIFIED TO THE SUBSTANCE.  HE -- HE
  

 4   TESTIFIED TO THE SUBSTANCE.  I THINK TO ASK FOR FURTHER LEGAL
  

 5   OVERLAY ON WHAT, ON THE SUBSTANCE OF IT, THE LOWER OF PRICE, I
  

 6   DON'T -- IT'S NOT USEFUL.  I OBJECT TO IT.
  

 7       MS. HANCOCK:  HE WAS A PARTY TO A LEGAL ACTION.  I WANT TO
  

 8   KNOW WHAT THEIR POSITION WAS AND IF IT'S, AND I THINK THAT IT
  

 9   BEARS HEAVILY ON THE FACTS OF THIS CASE, AND THE LATER
  

10   POSITIONS THAT PONDEROSA DAIRY WILL BRIEF FOR THE USDA.  SO I
  

11   THINK IT'S CRITICAL FOR OUR POSITION TO FLUSH THIS OUT AND MAKE
  

12   SURE THAT IT'S ON THE RECORD.
  

13       JUDGE CLIFTON:  MR. OLSEN, ARE YOU GOING TO BE HERE FOR ANY
  

14   OTHER DAYS OF THE HEARING?
  

15       MR. OLSEN:  I WASN'T PLANNING ON IT, BUT I COULD.
  

16       JUDGE CLIFTON:  WELL, WASN'T PLANNING ON IT.
  

17       DO YOU HAVE A COPY OF THE HILLSIDE DECISION?
  

18       MS. HANCOCK:  I HAVE AN ELECTRONIC COPY, I DON'T HAVE A
  

19   HARD COPY WITH ME.
  

20       JUDGE CLIFTON:  ALL RIGHT.  CAN YOU CALL TO HIS ATTENTION
  

21   SOME OF THE LANGUAGE THAT YOU SPECIFICALLY WANTED HIM TO
  

22   EXPLAIN FROM HIS PERSPECTIVE?
  

23       MS. HANCOCK:  I COULD, BUT I WASN'T INTENDING TO EVEN GO
  

24   INTO THAT MUCH DETAIL.  I JUST NEEDED TO KNOW THAT OVERALL,
  

25   OVERARCHING, WHAT THEIR POSITION WAS AND WHAT HIS UNDERSTANDING

1244



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1   OF THE RESULT WAS.  I THINK THE OBJECTIONS HAVE TAKEN THIS INTO
  

 2   A MUCH MORE DETAILED AREA THAN WHAT MY QUESTIONS WERE EVER
  

 3   DESIGNED TO ENGAGE IN.
  

 4       MR. HILL:  YOUR HONOR?
  

 5       JUDGE CLIFTON:  MR. HILL?
  

 6       MR. HILL:  BRIAN HILL.  WE MIGHT BE GOING INTO A LOT OF
  

 7   ARGUMENT HERE.  I DON'T WANT THIS TO GET TOO MUCH DEEPER,
  

 8   BECAUSE I THINK AT THIS POINT THE COURT REPORTER IS PROBABLY ON
  

 9   HER LAST LEG SO FAR AT THE MOMENT, AND IF THIS IS GOING TO TAKE
  

10   MUCH LONGER, I THINK WE SHOULD BE SHOULD HAVE A BREAK AND THESE
  

11   PARTIES CAN DISCUSS THIS.
  

12       JUDGE CLIFTON:  WHAT I WOULD PREFER IS TO FINISH MR. OLSEN
  

13   AND THEN GO TO LUNCH, BUT LET ME HEAR FROM YOU, SIR.
  

14       MR. VLAHOS:  JOHN VLAHOS.  I'M GOING TO JOIN IN
  

15   MR. BESHORE'S OBJECTION, BUT ON A LIGHTLY DIFFERENT GROUND, THE
  

16   GROUND THAT WHAT IS RELEVANT IS WHAT THE HOLDINGS OF THE CASE
  

17   ACTUALLY WERE, AND NOT WHAT SOMEONE'S UNDERSTANDING OF IT MIGHT
  

18   BE, BECAUSE THE UNDERSTANDING MAY BE CORRECT OR INCORRECT.  AND
  

19   WHETHER IT IS CORRECT OR INCORRECT, WHAT IS REALLY RELEVANT IS
  

20   WHAT THE COURT HELD.
  

21       MS. HANCOCK:  WITH ALL DUE RESPECT, I DISAGREE.  BECAUSE I
  

22   THINK THAT MR. OLSEN HAS TESTIFIED ABOUT HIS OPINION OF WHETHER
  

23   DAIRY FARMERS IN NEVADA SHOULD BE SUBJECTED TO THE PLANT BLEND
  

24   PRICE AS A PAYMENT MECHANISM UNDER THE NEW FEDERAL ORDER.  SO
  

25   WHAT I WOULD LIKE TO BE ABLE TO DIG INTO, AND I THINK IT IS FAR
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 1   AND WITHIN THE BOUNDS OF REASON, IS HIS OPINIONS EARLIER ON
  

 2   WHEN THERE WAS DISCRIMINATORY PRICING ALLEGED IN NEVADA, UNDER
  

 3   THE CALIFORNIA SYSTEM.
  

 4       JUDGE CLIFTON:  NOW, YOU HAVE JUST REFERRED TO THE PLANT
  

 5   BLEND PRICE, WOULD YOU DEFINE THAT FOR US?
  

 6       MS. HANCOCK:  DID I SAY -- SAY PLANT BLEND?  I'M SO SORRY,
  

 7   MAYBE IT IS BECAUSE WE HAVEN'T HAD LUNCH, I DON'T KNOW.  BUT
  

 8   UNDER THE BLEND PRICE, UNDER THE PROPOSED FEDERAL ORDER SYSTEM
  

 9   IS WHAT I WAS REFERRING TO.  AND JUST FOR THE RECORD, IF I HAVE
  

10   SAID PLANT BLEND PRICE, I WAS REFERRING TO THE BLEND PRICE
  

11   OVERALL.  I, FOR SOME REASON, GOT THAT STUCK IN MY HEAD.
  

12       JUDGE CLIFTON:  MR. VLAHOS?
  

13       MR. VLAHOS:  I'M JUST GOING TO STAND ON MY OBJECTION THAT
  

14   IT IS IRRELEVANT WHAT A WITNESS THINKS IS THE RESULT OF A COURT
  

15   DECISION, THAT THE COURT DECISION ITSELF IS THE ONLY RELEVANT
  

16   EVIDENCE.
  

17       JUDGE CLIFTON:  OF COURSE WHEN I'M INVOLVED IN A DECISION I
  

18   NEVER THINK THAT, BUT --
  

19       MS. HANCOCK:  AND I DON'T DISAGREE FOR THE LEGAL EFFECTS OF
  

20   THAT DECISION, THAT'S NOT AT ALL MY POINT.  MY POINT WAS
  

21   REALLY, I THOUGHT WE WERE GOING TO BE ABLE TO ACCOMPLISH IT IN
  

22   A MATTER OF TWO TO FIVE QUESTIONS, TO GET HIS UNDERSTANDING AS
  

23   A PARTY TO THAT ACTION, ESPECIALLY AS A PERSON WHO IS
  

24   TESTIFYING IN THIS HEARING TODAY.
  

25       JUDGE CLIFTON:  OKAY.  LET'S SEE FIVE MORE QUESTIONS.  IT
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 1   IS 1:12, ARE YOU AVAILABLE AFTER LUNCH?
  

 2       MR. OLSEN:  YES, I AM.
  

 3       JUDGE CLIFTON:  ALL RIGHT.  SHALL WE TAKE AN HOUR AND
  

 4   FIFTEEN MINUTES?  ALL RIGHT.
  

 5           SO, PLEASE BE BACK AND READY TO GO AT 2:30.
  

 6           (WHEREUPON, A BREAK WAS TAKEN.)
  

 7                            ---O0O---
  

 8
  

 9
  

10
  

11
  

12
  

13
  

14
  

15
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1        TUESDAY, SEPTEMBER 29, 2105 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  BACK ON THE RECORD AT 2:33.
  

 3           MS. HANCOCK?
  

 4   BY MS. HANCOCK:
  

 5      Q.  GOOD AFTERNOON, AGAIN.  NICOLE HANCOCK.
  

 6          I WANT TO START, KIND OF BACK UP AGAIN AND CLARIFY THE
  

 7   TERMS THAT I WAS USING.
  

 8           PLANT BLEND IS WHAT YOU CALLED THE MILK PAYMENTS THAT
  

 9   YOU RECEIVED BEFORE 1997.  IS THAT FAIR?
  

10      A.  I USUALLY SAID POINT OF PLANT RECEIPT.
  

11      Q.  SO YOU USUALLY SAID WHAT?
  

12      A.  POINT OF PLANT RECEIPT.
  

13      Q.  OKAY.  HAS IT BEEN REFERRED TO AS PLANT BLEND ALSO?
  

14      A.  YOU CAN SAY THAT IN THAT SENSE.
  

15      Q.  AND THEN BLEND PRICE IS THE PRICE THAT WOULD BE PAID IF
  

16   THERE'S A FEDERAL ORDER IMPLEMENTED AS THE COOPERATIVES HAVE
  

17   PROPOSED IT.  IS THAT FAIR?
  

18      A.  THAT'S A GOOD UNDERSTANDING, I THINK.
  

19      Q.  I APOLOGIZE FOR THE CONFUSION EARLIER.  I HAVE HAD
  

20   LUNCH NOW SO HOPEFULLY I KEEP IT STRAIGHT.
  

21          OKAY.  SO IN CALIFORNIA, OR IN PRODUCING BEFORE 1997
  

22   AND BEFORE THE CHANGE, BEFORE THE CDFA CHANGED THE REGULATIONS
  

23   IN 1997, YOU RECEIVED THE PLANT BLEND OR THE POINT OF PLANT
  

24   RECEIPT AS YOU REFERRED TO IT?
  

25      A.  YES.
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 1      Q.  OKAY.  AND DID YOU VIEW THAT PLANT BLEND, OR THE POINT
  

 2   OF PLANT RECEIPT, AS COMPENSATION FOR NOT OWNING QUOTA PRIOR TO
  

 3   1997?
  

 4      A.  I NEVER THOUGHT OF IT IN THOSE TERMS.
  

 5      Q.  OKAY.  AFTER THE REGULATIONS WERE CHANGED IN 1997 BY
  

 6   THE CDFA, DID THAT HAVE AN IMPACT ON THE AMOUNT OF MONEY THAT
  

 7   YOU WERE RECEIVING FOR YOUR MILK?
  

 8      A.  YES.
  

 9      Q.  OKAY.  AND THEN DID YOU DO AN ECONOMIC ANALYSIS OF
  

10   WHETHER OR NOT YOU WERE GOING TO CONTINUE TO DELIVER MILK INTO
  

11   CALIFORNIA BECAUSE OF THOSE CHANGES?
  

12      A.  YES.
  

13      Q.  AND IT CALLED INTO QUESTION WHETHER OR NOT YOU WERE
  

14   WILLING TO DELIVER OR WERE ABLE FINANCIALLY TO DELIVER YOUR
  

15   MILK INTO CALIFORNIA.  ISN'T THAT TRUE?
  

16      A.  NO, IT WAS STILL OUR BEST OPTION.
  

17      Q.  IT WAS NOT AS GOOD OF AN OPTION AS IT HAD BEEN PRIOR TO
  

18   THE CHANGES, THOUGH, IS THAT FAIR TO SAY?
  

19      A.  THAT'S FAIR.
  

20      Q.  OKAY.  AND YOU CONDUCTED THE ANALYSIS, THE FINANCIAL
  

21   ECONOMIC ANALYSIS THOUGH, TO DETERMINE IF YOU COULD FINANCIALLY
  

22   CONTINUE TO AFFORD TO SHIP YOUR MILK INTO CALIFORNIA?
  

23      A.  YES.
  

24      Q.  AND FROM THAT ECONOMIC ANALYSIS, THAT WAS ONE OF THE
  

25   REASONS WHY YOU DECIDED TO FILE OR JOIN THE LAWSUIT THAT

1249



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1   CHALLENGED THE IMPACT OF THE CHANGES OF THOSE REGULATIONS THAT
  

 2   CDFA IMPLEMENTED.  IS THAT FAIR?
  

 3      A.  CORRECT.
  

 4      Q.  AND IT WAS, WHAT YOU ALLEGED IN THAT LAWSUIT WAS IT HAD
  

 5   A DISCRIMINATORY EFFECT ON YOU AS A PRODUCER FOR BEING
  

 6   OUT-OF-STATE?
  

 7      A.  OKAY.  THAT'S -- I THINK, I'M NOT A LAWYER.  I'M NOT
  

 8   GOING TO DISCLAIM ANYTHING I MIGHT SAY HERE, THAT IF I GET THE
  

 9   FACTS WRONG, AND I MISUNDERSTAND WHAT THE FACTS WERE OF THE
  

10   CASE, BUT I THINK IN GENERAL I AGREE WITH THAT STATEMENT.
  

11      Q.  AND I AM NOT ASKING FOR A LEGAL CONCLUSION.  I'M JUST
  

12   ASKING FOR WHAT YOU UNDERSTAND FROM THAT LAWSUIT BACK AT THE
  

13   TIME THAT YOU FILED.
  

14      A.  UH-HUH.
  

15      Q.  IS THAT A YES, YOU UNDERSTAND THAT THAT'S WHAT WE'RE
  

16   TALKING ABOUT?
  

17      A.  I UNDERSTAND THAT'S WHAT YOU ARE ASKING.
  

18      Q.  OKAY.  SO BASED ON THAT UNDERSTANDING, DID YOU, AS A
  

19   PARTY TO THAT LAWSUIT, JOIN THAT LAWSUIT BECAUSE YOU BELIEVED
  

20   THAT THE REGULATORY CHANGES HAD A DISCRIMINATORY EFFECT ON YOU
  

21   AS AN OUT-OF-STATE PRODUCER?
  

22      A.  AT THE TIME, YES.
  

23      Q.  OKAY.  AND DO YOU HAVE A DIFFERENT OPINION ABOUT THAT
  

24   NOW?
  

25      A.  I HAVEN'T THOUGHT ABOUT IT.
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 1      Q.  YOU JUST SAID AT THE TIME, SO I'M JUST TRYING TO
  

 2   CLARIFY.
  

 3      A.  OH, WELL, I MEAN, THAT WAS THEN, THIS IS NOW.  SO I
  

 4   JUST HAVEN'T THOUGHT ABOUT IT.
  

 5      Q.  DO YOU REMEMBER WHAT YEAR YOU FILED THAT LAWSUIT?
  

 6      A.  I BELIEVE IN '97.
  

 7      Q.  OKAY.  AND THEN AFTER YOU FILED THAT LAWSUIT, IT MADE
  

 8   ITS WAY THROUGH THE COURT SYSTEM BUT ULTIMATELY ENDED UP WITH
  

 9   THE SUPREME COURT; IS THAT RIGHT?
  

10      A.  YES.
  

11      Q.  OKAY.  AND IS IT YOUR UNDERSTANDING THAT THE SUPREME
  

12   COURT AND THEN THE LATER ON THE DISTRICT COURT RULED THAT THERE
  

13   WAS A DISCRIMINATORY EFFECT ON YOU AS AN OUT-OF-STATE PRODUCER
  

14   WITH THE CHANGES OF THOSE REGULATIONS?
  

15       MR. VLAHOS:  OBJECTION, YOUR HONOR.  JOHN VLAHOS.  WHAT IS
  

16   RELEVANT IS WHAT THE -- I'M GOING TO DISAGREE WITH HER
  

17   CHARACTERIZATION OF THE POSITION, BUT ACTUALLY WHAT IS RELEVANT
  

18   IS WHAT THE COURT'S ACTUALLY DID, NOT WITH WHAT WITNESS
  

19   UNDERSTANDS THAT THEY DID.
  

20       JUDGE CLIFTON:  I HAVE TO AGREE WITH YOU, MR. VLAHOS.  DO
  

21   YOU WANT TO REWORD YOUR QUESTION IN ANY WAY, MS. HANCOCK?
  

22       MS. HANCOCK:  WELL, YOUR HONOR, I DID ASK HIM WHAT HIS
  

23   UNDERSTANDING WAS, AND I'M TRYING TO BUILD TO THE OPINION THAT
  

24   HE'S GIVING TODAY.  SO I'M NOT ASKING HIM FOR THE LEGAL
  

25   CONCLUSION, WHAT I'M ASKING HIM IS WHAT HE UNDERSTOOD WAS THE
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 1   IMPACT OF THAT RULING ON HIS BUSINESS.
  

 2       JUDGE CLIFTON:  THAT'S A QUESTION I'LL ALLOW HIM TO ANSWER.
  

 3   WHAT DO YOU BELIEVE WAS THE IMPACT ON YOUR BUSINESS OF THE
  

 4   RULING OF THE COURTS?
  

 5       MR. OLSEN:  I THINK IT TOOK SEVEN YEARS, AND THE NET IMPACT
  

 6   IN '04 WAS POSITIVE AFTER THE CONCLUSION OF ALL THE LAWSUITS
  

 7   AND THE SETTLEMENT.
  

 8   BY MS. HANCOCK:
  

 9      Q.  AND WHEN YOU SAY POSITIVE, IS IT A FAIR
  

10   CHARACTERIZATION THEN TO SAY THAT BEFORE THE CDFA CHANGED THE
  

11   REGULATIONS IN CALIFORNIA, YOU RECEIVED THE PLANT BLEND, AND
  

12   THEN AFTER IT WORKED ITS WAY THROUGH THE COURT SYSTEM, YOU THEN
  

13   AGAIN RECEIVED THE PLANT BLEND PRICE?
  

14       JUDGE CLIFTON:  DO YOU WANT TO USE HIS TERMINOLOGY RATHER
  

15   THAN THAT?  DO YOU WANT TO USE?
  

16       MS. HANCOCK:  SURE.  THE POINT OF PLANT RECEIPT.
  

17       JUDGE CLIFTON:  OKAY.
  

18       MR. OLSEN:  OKAY.  ASK THE QUESTION AGAIN, PLEASE.
  

19   BY MS. HANCOCK:
  

20      Q.  IS IT YOUR UNDERSTANDING, THEN, THAT BEFORE YOU
  

21   RECEIVED THE POINT OF PLANT RECEIPT BEFORE 1997; IS THAT RIGHT?
  

22      A.  YES.
  

23      Q.  AND THEN AFTER ALL THE COURT MATTERS SHOOK OUT, THE NET
  

24   EFFECT WAS THAT YOU AGAIN RECEIVED THE POINT OF PLANT RECEIPT?
  

25      A.  YES.
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 1      Q.  I HAVE NO FURTHER QUESTIONS.  THANK YOU.
  

 2       JUDGE CLIFTON:  THANK YOU, MS. HANCOCK.  WHO WOULD NEXT
  

 3   LIKE TO QUESTION MR. OLSEN?
  

 4       MR. VETNE:  MR. OLSEN, JOHN VETNE.
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. VETNE:
  

 7      Q.  I JUST FORGOT ONE OR TWO QUESTIONS.
  

 8          MODEL DAIRY IN RENO, IS THAT AN INDEPENDENT PROCESSING
  

 9   FACILITY OR IS IT OWNED BY A LARGER COMPANY?
  

10      A.  IT'S OWNED BY KING FOODS.
  

11      Q.  AND THAT OWNERSHIP CHANGED AT SOME POINT DURING THIS
  

12   WHOLE PROCESS ALSO?  DID IT USED TO BE INDEPENDENT?
  

13      A.  IT WAS INDEPENDENT AND I'VE FORGOTTEN WHAT YEAR IT WAS
  

14   SOLD, BUT IT'S BEEN SOME TIME.  I THINK A GOOD 15 YEARS.
  

15      Q.  THAT'S ALL.  THANK YOU.
  

16       JUDGE CLIFTON:  THANK YOU, MR. VETNE.  DOES ANYONE ELSE
  

17   HAVE QUESTIONS FOR MR. OLSEN?
  

18       MR. VANDENHEUVEL:  THANK YOU.  ROB VANDENHEUVEL, I THINK I
  

19   SPELLED IT EARLIER -- I KNOW I SPELLED IT EARLIER.
  

20                        CROSS-EXAMINATION
  

21   BY MR. VANDENHEUVEL:
  

22      Q.  MR. OLSEN, I JUST WANTED TO CLARIFY SOMETHING FOR THE
  

23   RECORD THAT WAS PART OF YOUR EXCHANGE WITH MS. HANCOCK A LITTLE
  

24   BIT EARLIER.
  

25          THERE WAS A DISCUSSION ABOUT THE DIFFERENCE BETWEEN
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 1   YOUR PAY PRICE OF A, OF A PLANT BLEND, VERSUS BEING SUBJECT TO
  

 2   THE POOLING REGULATIONS IN CALIFORNIA AND RECEIVING THE MARKET
  

 3   WIDE OR POOL BLEND.  DURING THAT DISCUSSION IT WAS ASSUMED, AND
  

 4   MY INTERPRETATION, THAT IN THE QUESTION THAT IT WAS ASSUMED
  

 5   THAT THE MARKET WIDE BLEND IN CALIFORNIA WOULD BE LOWER THAN
  

 6   YOUR PLANT BLEND THAT YOU ARE CURRENTLY RECEIVING AS PART OF
  

 7   YOUR TRANSACTION THAT YOU SELL MILK.  WAS THAT YOUR
  

 8   UNDERSTANDING OF THAT QUESTION AS WELL?
  

 9      A.  NO.
  

10      Q.  OKAY.  WOULD -- WOULD YOU AGREE WITH THE STATEMENT THAT
  

11   UNDER A CALIFORNIA FEDERAL MILK MARKETING ORDER SIMILAR TO
  

12   PROPOSAL NUMBER 1 THAT'S BEEN LAID OUT BY THE COOPERATIVES,
  

13   THAT THE POOLED REVENUES UNDER THAT SYSTEM WOULD BE HIGHER THAN
  

14   THEY ARE UNDER THE CURRENT POOLING REGULATIONS OPERATED BY THE
  

15   STATE?
  

16      A.  SO MAYBE IF A POINT OF CLARIFICATION, IF WE'RE TAKING
  

17   AND COMPARING OVER BASE TO THE PROPOSED FEDERAL ORDER POOL?
  

18      Q.  CORRECT.
  

19      A.  IT WOULD BE HIGHER.
  

20      Q.  AND THAT WOULD BE DUE TO VARIOUS FEATURES OF THE NEW
  

21   PROGRAM BEING NATIONAL CLASSIFIED PRICES, REGULATING
  

22   TRANSACTIONS THAT ARE CURRENTLY INTERSTATE COMMERCE AND NOT
  

23   REGULATED, BUT WOULD BE REGULATED UNDER THE FEDERAL MILK
  

24   MARKETING ORDER, THOSE TYPES OF THINGS WOULD RESULT, THE NET
  

25   RESULT WOULD BE ADDITIONAL REVENUE INTO THE CALIFORNIA MARKET

1254



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1   WIDE POOL UNDER FEDERAL ORDER VERSUS THE CURRENT STATE ORDER?
  

 2      A.  YES.
  

 3      Q.  AND SO WOULD YOU AGREE THAT IT WOULD BE VERY DIFFICULT
  

 4   TO ASSESS WHETHER YOU WOULD BE BETTER OR WORSE OFF UNDER A
  

 5   CALIFORNIA FEDERAL ORDER THAN RIGHT NOW, SINCE WE DON'T REALLY
  

 6   KNOW WHAT THAT CALIFORNIA FEDERAL ORDER NONQUOTA END PRICE WILL
  

 7   BE, BECAUSE THERE IS A LOT OF VARIABLES THAT WILL GO INTO THAT?
  

 8      A.  WELL, WE'RE HERE TO TALK ABOUT IT.
  

 9      Q.  NO, WE'RE HERE TO TALK ABOUT IT, BUT I THINK YOU WERE
  

10   ASKED EARLIER IN THE LINE OF QUESTIONING, WHETHER YOU WOULD,
  

11   THE QUESTION IS, WOULD YOUR PAY PRICE BE LOWER UNDER A
  

12   CALIFORNIA FEDERAL ORDER AS OUTLINED IN PROPOSAL NUMBER 1, AND
  

13   -- AND I THINK THE LINE OF QUESTIONING WENT SOMETHING ALONG THE
  

14   LINES OF, ARE YOU DOING THAT BECAUSE OF THE GREATER GOOD OF
  

15   BEING ON THE DFA BOARD, AND THERE WAS THAT EXCHANGE, BUT
  

16   WOULDN'T IT BE FAIR TO SAY THAT WE DON'T REALLY KNOW HOW YOUR
  

17   CURRENT PAY PRICE WILL COMPARE TO A -- YOU GETTING THE MARKET
  

18   WIDE BLEND, BECAUSE WE DON'T KNOW WHAT THAT MARKET WIDE BLEND
  

19   WILL BE?
  

20      A.  WE DON'T KNOW WHAT THE PROPOSED ORDER IS GOING TO LOOK
  

21   LIKE.  BASED ON PROPOSAL 1, THOUGH, WHICH WAS MY FRAME OF
  

22   REFERENCE, THAT'S WHAT I WAS REFERRING TO.
  

23      Q.  WELL, EVEN WITH PROPOSAL 1, WOULDN'T YOU AGREE THAT THE
  

24   ANALYSIS THAT'S BEEN DONE, THAT'S WHAT THE IMPACT WOULD BE IS
  

25   FORWARD LOOKING, AND WE DON'T REALLY KNOW EXACTLY WHAT THAT
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 1   FINAL NUMBER, HOW MUCH HIGHER IT WILL BE THAN THE CURRENT POOL
  

 2   PRICE?
  

 3      A.  WELL, NONE OF US KNOWS WHAT THE FUTURE HOLDS, BUT IF
  

 4   YOU DO THE LOOK BACK.
  

 5      Q.  SO IT IS ENTIRELY POSSIBLE THAT THE NONQUOTA BLEND
  

 6   PRICE UNDER PROPOSAL NUMBER 1, IF IN PLACE, COULD BE HIGHER OR
  

 7   LOWER THAN WHAT YOUR DAIRY CURRENTLY RECEIVES FOR ITS MILK, WE
  

 8   JUST DON'T KNOW BECAUSE THERE'S A LOT OF NEW FEATURES IN THE
  

 9   FEDERAL ORDER THAT ARE NOT IN PLACE TODAY IN THE CALIFORNIA
  

10   STATE ORDER?
  

11      A.  IT'S IMPOSSIBLE TO KNOW UNTIL THESE PROCEEDINGS ARE
  

12   DONE AND SOME FINALITY IS PUT TO THIS.
  

13      Q.  I AGREE.  I'M NOT TRYING TO TRAP YOU, I THINK IT WAS
  

14   UNFAIR TO ASK YOU WHETHER YOU WOULD BE BETTER OR WORSE OFF AS
  

15   YOUR OWN HILLSIDE DAIRY UNDER CALIFORNIA FEDERAL ORDER, AND IT
  

16   WAS ASSUMED IN MY INTERPRETATION OF THE QUESTIONS AND THE
  

17   EXCHANGE, THAT IT WAS JUST ASSUMED THAT YOU WOULD BE WORSE OFF
  

18   AND THAT YOU WERE MAKING A DECISION TESTIFYING WHEN YOU
  

19   ACTUALLY THOUGHT YOU WOULD BE WORSE OFF, WHEREAS IT SOUNDS LIKE
  

20   IN THIS QUESTION AND ANSWER, THAT WE DON'T KNOW WHETHER YOU
  

21   WOULD BE WORSE OFF OR BETTER OFF, YOU SEE VALUE IN MOVING IN
  

22   THIS DIRECTION FROM A REGULATORY STANDPOINT, NOTWITHSTANDING
  

23   WHETHER YOU ARE WORSE OFF OR BETTER OFF, SINCE WE DON'T KNOW
  

24   THAT?
  

25      A.  WELL, I CAN TELL YOU THIS, IF I WAS GOING TO BE NET
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 1   WORSE OFF, I'M NOT GOING TO BE IN FAVOR OF DOING IT.  WHY
  

 2   SHOULD I WANT TO CHANGE?  BUT I'M HERE TODAY, BECAUSE BASED ON
  

 3   OUR COOPERATIVES ANALYSIS OF THIS, AND THE INTRANSIGENCE OF THE
  

 4   CDFA, THAT WE THINK THIS IS A BETTER WAY TO GO.  AND IF WE
  

 5   DIDN'T THINK THAT, I WOULDN'T BE HERE.  SO THERE'S ALWAYS A
  

 6   SUPPOSITION THAT WE COULD BE WRONG, AND THAT'S WHAT YOU ARE
  

 7   TRYING TO SAY, I THINK.
  

 8      Q.  NO, WHAT I'M SAYING IS YOU VERY WELL COULD BE BETTER
  

 9   OFF, AND I DON'T THINK THAT WAS FULLY CAPTURED IN THE EARLIER
  

10   QUESTIONS.  BUT I AGREE, I THINK YOU VERY WELL COULD BE BETTER
  

11   OFF PARTICIPATING IN THE CALIFORNIA FEDERAL ORDER AS OPPOSED TO
  

12   AN UNREGULATED TRANSACTION THAT YOU CURRENTLY OPERATE IN.
  

13   THANK YOU VERY MUCH.
  

14       MR. SCHIEK:  MR. OLSEN, BILL SCHIEK WITH THE DAIRY
  

15   INSTITUTE.  I JUST WANT TO FOLLOW UP ON ONE COMMENT.
  

16                        CROSS-EXAMINATION
  

17   BY MR. SCHIEK:
  

18      Q.  I THINK I HEARD YOU SAY THE INTRANSIGENCE OF CDFA.  DID
  

19   YOU SAY THAT?
  

20      A.  I BELIEVE SO.
  

21      Q.  WHAT DO YOU MEAN BY THAT?
  

22      A.  UM, I MEAN, THERE'S SO MANY DIFFERENT THINGS THERE THAT
  

23   WE COULD LOOK AT, I'M JUST GOING TO LEAVE THAT STATEMENT AS IT
  

24   IS.
  

25      Q.  YOU WERE AWARE THAT THERE WERE OTHER OPINIONS OTHER
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 1   THAN THE OPINIONS OF PRODUCERS, PUT ON THE HEARING RECORD AT
  

 2   CDFA?
  

 3      A.  YES.
  

 4       JUDGE CLIFTON:  ARE THERE ANY OTHER QUESTIONS FOR
  

 5   MR. OLSEN?  MR. OLSEN, THANK YOU.  YOU HAVE BEEN A TROOPER.  I
  

 6   APPRECIATE YOUR TESTIMONY VERY MUCH.
  

 7       MR. OLSEN:  I HOPE I DIDN'T CAUSE ANY TROUBLE.
  

 8       JUDGE CLIFTON:  NO, YOU DIDN'T CAUSE TROUBLE, AND SO FAR,
  

 9   YOU ARE THE ONLY POINT OF VIEW FROM SOMEONE WHO CREATES MILK
  

10   SOMEPLACE OTHER THAN CALIFORNIA, AND THEN SHIPS TO CALIFORNIA,
  

11   SO WE REALLY APPRECIATE YOUR TESTIMONY.
  

12       MR. OLSEN:  THANK YOU.
  

13       JUDGE CLIFTON:  ALL RIGHT.  MR. BESHORE, DO YOU HAVE A
  

14   SUGGESTION AS TO WHAT WE DO NEXT?
  

15       MR. BESHORE:  MARVIN BESHORE.  I DO HAVE A SUGGESTION.  THE
  

16   REPRESENTATIVES OF THE CALIFORNIA DAIRY CAMPAIGN, I UNDERSTAND,
  

17   ARE HERE, AND ARE PREPARED TO TESTIFY.  AND I THINK IF WE WOULD
  

18   YIELD TO THEIR TESTIMONY AT THIS TIME.
  

19       JUDGE CLIFTON:  EXCELLENT.  IF THERE'S MORE THAN ONE OF
  

20   YOU, WHY DON'T YOU COME FORWARD AS A GROUP, AND EACH OF YOU
  

21   IDENTIFY YOURSELF, AND THEN WE'LL DETERMINE, YOU CAN DETERMINE
  

22   WHO WILL TAKE THE WITNESS CHAIR FIRST.  SO YOU CAN COME TO THE
  

23   PODIUM TO SAY YOUR NAME AND SPELL IT, IF THERE'S MORE THAN ONE
  

24   OF YOU.
  

25       MS. MCBRIDE:  MY NAME IS LYNN MC BRIDE, L-Y-N-N-E,
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 1   M-C B-R-I-D-E, AND I CURRENTLY SERVE AS EXECUTIVE DIRECTOR OF
  

 2   THE CALIFORNIA DAIRY CAMPAIGN.
  

 3       JUDGE CLIFTON:  OKAY.
  

 4       MR. MAGNESON:  MY NAME IS SCOTT MAGNESON, S-C-O-T-T,
  

 5   M-A-G-N-E-S-O-N AND I'M ALSO ON THE BOARD OF CALIFORNIA DAIRY
  

 6   CAMPAIGN AND AN ORGANIC DAIRY PRODUCER.
  

 7       JUDGE CLIFTON:  MR. MAGNESON, AFTER M-A-G-N WHAT'S THE NEXT
  

 8   LETTER?
  

 9       MR. MAGNESON:  E.
  

10       JUDGE CLIFTON:  E.
  

11       MR. MAGNESON:  S-O-N.
  

12       JUDGE CLIFTON:  OKAY.  THANK YOU.
  

13       MR. CONTENTE:  JOAQUIN CONTENTE, J-O-A-Q-U-I-N,
  

14   C-O-N-T-E-N-T-E.  I ALSO SERVE ON THE CALIFORNIA DAIRY CAMPAIGN
  

15   BOARD, AND I'M A DAIRY FARMER FROM HANFORD, CALIFORNIA.
  

16       JUDGE CLIFTON:  NOW, HAVE YOU DECIDED AMONG YOU ARE WHO
  

17   WILL TESTIFY FIRST?
  

18       MS. MCBRIDE:  I'M PLANNING TO TESTIFY FIRST.
  

19       JUDGE CLIFTON:  YOU MAY TAKE THE WITNESS STAND.  AND
  

20   GENTLEMEN, YOU MAY REMAIN HERE IN FRONT, IF YOU WOULD LIKE,
  

21   THERE ARE TWO CHAIRS RIGHT THERE.  IF YOU PREFER TO GO TO THE
  

22   BACK CAN AGAIN, YOU MAY.
  

23       MS. MCBRIDE:  AND I HAVE HANDED COPIES TO STAFF, THERE'S
  

24   ADDITIONALS, SHOULD I --
  

25       JUDGE CLIFTON:  YES.  AND YOU CAN HAVE THE GENTLEMEN HELP
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 1   YOU DISTRIBUTE.  I WANT ONE COPY BROUGHT TO ME, I WANT ONE COPY
  

 2   BROUGHT TO THE COURT REPORTER, AND IF YOU HAVE ALREADY GIVEN
  

 3   THREE TO USDA AGRICULTURAL MARKETING SERVICE, THAT'S GOOD.  AND
  

 4   THEN IF YOU CAN DISTRIBUTE THROUGHOUT THE ROOM AS FAR AS THEY
  

 5   GO.  AND WE WON'T BEGIN YOUR TESTIMONY UNTIL PEOPLE HAVE A
  

 6   CHANCE TO HAVE A COPY.  AND WHAT NUMBER WILL THIS EXHIBIT BE?
  

 7       MS. FRISIUS:  27.
  

 8       JUDGE CLIFTON:  THANK YOU.  27.  IF YOU WANT A COPY AND
  

 9   DON'T HAVE ONE RAISE YOUR HAND.  SIX.  IS THERE SOMEONE WHO CAN
  

10   MAKE A FEW EXTRA COPIES?  THANK YOU.  SO YOU WILL NEED ONE TO
  

11   WORK FROM.
  

12       MS. MCBRIDE:  I HAVE SOME EXTRAS.  THERE'S JUST ONE
  

13   CORRECTION IN IT, IN THE VERSION.
  

14       JUDGE CLIFTON:  ALL RIGHT.  DON'T MAKE COPIES YET, ARE YOU
  

15   SAYING THIS WOULD BE BETTER TO COPY FROM?
  

16       MS. MCBRIDE:  NO, I'M JUST SAYING THIS HAS ONE ERROR IN IT.
  

17       JUDGE CLIFTON:  ALL RIGHT.  SO GO AHEAD WITH THE COPIES,
  

18   THANKS.
  

19           DID SOMEONE ALERT MR. ENGLISH TO THE STAGE OF THE
  

20   PROCEEDING WE'RE IN?  THANKS.  RAISE YOUR RIGHT HAND, PLEASE,
  

21   IF YOU WOULD LIKE A COPY.
  

22           VERY GOOD.  ALL RIGHT.  I'M GOING TO SWEAR YOU IN IN A
  

23   SEATED POSITION.  WOULD YOU RAISE YOUR RIGHT HAND, PLEASE.  DO
  

24   YOU SOLEMNLY SWEAR OR AFFIRM UNDER PENALTY OF PERJURY THAT THE
  

25   EVIDENCE YOU WILL PRESENT WILL BE THE TRUTH?
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 1       MS. MCBRIDE:  I DO.
  

 2       JUDGE CLIFTON:  PLEASE STATE AND SPELL YOUR NAME.
  

 3       MS. MCBRIDE:  LYNNE MCBRIDE, L-Y-N-N-E, M-C B-R-I-D-E.
  

 4       JUDGE CLIFTON:  AND DO YOU HAVE A COPY IN FRONT OF YOU OF
  

 5   YOUR STATEMENT, EXHIBIT 27?
  

 6       MS. MCBRIDE:  I DO.
  

 7       JUDGE CLIFTON:  ALL RIGHT.  NOW, YOU ARE WELCOME TO JUST
  

 8   TALK TO US, YOU ARE WELCOME TO READ IT INTO THE RECORD, YOU ARE
  

 9   WELCOME TO GIVE US SOME BACKGROUND FIRST, HOWEVER YOU WISH TO
  

10   PROCEED IS FINE WITH ME.
  

11       MS. MCBRIDE:  GREAT.  I THINK I'M PLANNING TO READ IT INTO
  

12   THE RECORD, IF THAT WORKS.
  

13           MY NAME IS LYNNE MCBRIDE AND I CURRENTLY SERVE AS
  

14   EXECUTIVE DIRECTOR OF THE CALIFORNIA DAIRY CAMPAIGN, WHICH I'LL
  

15   REFER TO AS CDC.  CDC IS A GRASSROOTS ORGANIZATION REPRESENT
  

16   DAIRY FARM FAMILIES THROUGHOUT CALIFORNIA, AND WE WERE
  

17   ESTABLISHED IN 1992.  THE TESTIMONY I WILL PRESENT TODAY IS
  

18   BASED ON POSITIONS ADOPTED BY THE CDC BOARD OF DIRECTORS.  CDC
  

19   IS A MEMBER ORGANIZATION OF THE CALIFORNIA FARMERS UNION,
  

20   ESTABLISHED HERE IN CALIFORNIA IN 1997, WHICH IS A STATE
  

21   CHAPTER OF THE NATIONAL FARMERS UNION.
  

22           I WOULD LIKE TO BEGIN BY THANKING THE UNITED STATES
  

23   DEPARTMENT OF AGRICULTURE FOR HOLDING THIS HEARING TO CONSIDER
  

24   PROPOSALS TO ESTABLISH A FEDERAL MILK MARKETING ORDER IN
  

25   CALIFORNIA.  THE CALIFORNIA DAIRY CAMPAIGN STRONGLY SUPPORTS
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 1   THE FEDERAL ORDER PROPOSAL PUT FORWARD BY THE STATE'S MAJOR
  

 2   DAIRY COOPERATIVES, INCLUDING CALIFORNIA DAIRIES, INC., DAIRY
  

 3   FARMERS OF AMERICA, INC., AND LAND O'LAKES, INC.  SINCE OUR
  

 4   ORGANIZATION WAS FOUNDED, WE HAVE CALLED FOR CALIFORNIA TO JOIN
  

 5   THE FEDERAL MILK MARKETING ORDER SYSTEM TO BRING OUR PRICES AND
  

 6   THE PROCESS FOR DETERMINING PRICES, IN LINE WITH THE FEDERAL
  

 7   ORDER SYSTEM.  THE FAILURE OF OUR STATE SYSTEM TO ALIGN PRICES
  

 8   PAID TO DAIRY PRODUCERS IN CALIFORNIA WITH PRICES PAID IN THE
  

 9   FEDERAL ORDER SYSTEM, HAS COST DAIRY PRODUCERS IN OUR STATE
  

10   MORE THAN 1.5 BILLION SINCE 2010.
  

11       JUDGE CLIFTON:  THAT'S BILLION DOLLARS?
  

12       MS. MCBRIDE:  CORRECT.
  

13           OUR ORGANIZATION FIRMLY BELIEVES THAT THE ONLY WAY TO
  

14   RESTORE EQUITY TO DAIRY PRODUCER PRICING IN OUR STATE IS BY
  

15   JOINING THE FEDERAL MILK MARKETING ORDER SYSTEM.  THE FEDERAL
  

16   ORDER PROPOSAL PUT FORWARD BY THE COOPERATIVES WILL
  

17   COMPREHENSIVELY ADDRESS OUR STATE'S UNIQUE MARKETING CONDITION,
  

18   ALIGN DAIRY PRODUCER PRICES HERE WITH PRICES PAID IN THE
  

19   FEDERAL ORDER SYSTEM, RESTORE ORDERLY MARKETING CONDITIONS AND
  

20   SUSTAIN DAIRIES ACROSS THE STATE.  WE BELIEVE THAT ECONOMIC
  

21   CONDITIONS WARRANT ADOPTION OF THE COOPERATIVES' FEDERAL ORDER
  

22   PROPOSAL.
  

23           ACCORDING TO THE 2015 CALIFORNIA DEPARTMENT OF FOOD AND
  

24   AGRICULTURE (CDFA), "DAIRY STATISTICS AND TRENDS MID-YEAR
  

25   REVIEW," 1434 DAIRIES REMAIN IN OPERATION IN OUR STATE, A
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 1   DECREASE OF MORE THAN 600 DAIRIES OVER THE LAST TEN YEARS,
  

 2   ACCORDING TO CDFA DATA.  CALIFORNIA DAIRY PRODUCER PRICES
  

 3   ROUTINELY RANK LAST IN THE NATION, AND DAIRY PRODUCER INCOME
  

 4   CONTINUES TO BE WELL BELOW AVERAGE PRODUCTION COSTS.
  

 5   STATEWIDE, THE AVERAGE COST TO PRODUCE MILK NOW TOTALS $19.12
  

 6   PER HUNDREDWEIGHT, ACCORDING TO THE LATEST "CDFA STATEWIDE COST
  

 7   COMPARISON SUMMARY."  THE LATEST DATA FROM THE "CALIFORNIA
  

 8   DAIRY REVIEW" INDICATED THAT THE OVERBASE PRICE TOTALED $14.32
  

 9   IN JULY, WELL BELOW AVERAGE PRODUCTION COSTS RESULTING IN
  

10   MOUNTING LOSSES FOR DAIRY PRODUCERS ACROSS THE STATE.
  

11           ALTHOUGH DAIRY PRODUCER PRICES DID IMPROVE IN 2014,
  

12   PRICES HAVE REMAINED WELL BELOW PRODUCTION COST THROUGHOUT 2015
  

13   AND ARE LIKELY TO REMAIN SO IN THE COMING MONTHS.  IT IS
  

14   IMPORTANT TO RECOGNIZE THAT ALTHOUGH PRICES DID IMPROVE LAST
  

15   YEAR, HIGHER PRICES DID NOT LAST LONG ENOUGH TO MAKE UP FOR THE
  

16   TREMENDOUS LOSSES THAT DAIRY PRODUCERS HAVE INCURRED IN RECENT
  

17   YEARS.
  

18           THROUGHOUT 2015, DAIRY PRODUCER INCOME HAS FAILED TO
  

19   COVER AVERAGE PRODUCTION COST.  COMBINED WITH THE GREAT
  

20   UNCERTAINTY ABOUT WATER AND FEED AVAILABILITY TO THE ONGOING
  

21   HISTORIC DROUGHT, DAIRY FARMERS IN CALIFORNIA TODAY FACE
  

22   UNPRECEDENTED ECONOMIC CHALLENGES.
  

23           DAIRY FARMERS ARE PRICE TAKERS, NOT PRICE SETTERS, AND
  

24   THEY ARE NOT ABLE TO PASS ON ADDITIONAL COSTS, WHICH MAKES
  

25   EQUITABLE PRICING REGULATIONS ALL THE MORE IMPORTANT IN OUR
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 1   STATE.  DAIRY PRODUCERS IN CALIFORNIA SIMPLY CANNOT AFFORD TO
  

 2   BE PAID SOME OF THE LOWEST MAILBOX PRICES IN THE NATION, DUE TO
  

 3   THE FAILURE OF OUR STATE ORDER TO PAY DAIRY PRODUCERS PRICES
  

 4   THAT ARE REASONABLE COMPARED TO OTHER STATES.  JOINING THE
  

 5   FEDERAL ORDER WILL END THIS LONGSTANDING INEQUITY AND WE
  

 6   SUPPORT THE COOPERATIVES FEDERAL ORDER PROPOSAL TO ESTABLISH A
  

 7   FEDERAL ORDER IN OUR STATE.
  

 8           WE CONTINUE TO SEE A DECLINE IN THE NUMBER OF DAIRIES.
  

 9   WE BELIEVE A SIGNIFICANT REASON FOR THE DECLINE IN THE NUMBER
  

10   OF DAIRIES IN CALIFORNIA IS LARGELY DUE TO THE FACT THAT DAIRY
  

11   PRODUCERS IN OUR STATE ARE PAID SIGNIFICANTLY LESS THAN DAIRY
  

12   PRODUCERS IN THE FEDERAL MILK MARKETING ORDER SYSTEM.  A NUMBER
  

13   OF OUR DAIRY PRODUCER MEMBERS HAVE CLOSED THEIR DAIRIES IN
  

14   RECENT YEARS AND SOME HAVE CHOSEN TO MOVE THEIR DAIRY
  

15   OPERATIONS TO OTHER STATES.
  

16           IT IS IMPORTANT TO RECOGNIZE THE FACTORS THAT
  

17   CONTRIBUTED TO THE DECISION BY THESE DAIRY PRODUCERS TO CLOSE
  

18   THEIR DAIRIES, AND HOW IT RELATES TO THE FAILURE OF OUR
  

19   CALIFORNIA STATE ORDER, TO ESTABLISH MINIMUM PRICING FORMULAS
  

20   THAT ARE EQUITABLE COMPARED TO PRICING FORMULAS IN THE FEDERAL
  

21   ORDER SYSTEM.
  

22           WE HAVE SEEN MANY OF OUR DAIRY PRODUCER MEMBERS CLOSE
  

23   DOWN THEIR OPERATIONS BECAUSE THEY DID NOT SEE A FUTURE FOR
  

24   THEMSELVES HERE IN CALIFORNIA, LARGELY DUE TO THE FACT THAT
  

25   DAIRY PRODUCER PRICES ARE SOME OF THE LOWEST IN THE NATION.
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 1   DAIRY OPERATIONS OF VARIOUS SIZES HAVE CLOSED OR MOVED TO OTHER
  

 2   STATES, BECAUSE IT JUST DIDN'T MAKE SENSE TO REMAIN IN
  

 3   OPERATION HERE, GIVEN THE ECONOMIC HARDSHIP THEY ENDURED IN OUR
  

 4   STATE.  WE CONTINUE TO SEE ADDITIONAL COWS SOLD BECAUSE THE
  

 5   ECONOMIC PRESSURE TO STAY IN BUSINESS IS SIMPLY TOO GREAT.  ONE
  

 6   LONGSTANDING MEMBER OF OUR BOARD OF DIRECTORS UNDERSTOOD THE
  

 7   IMPORTANCE OF CALIFORNIA JOINING THE FEDERAL ORDER SYSTEM, BUT
  

 8   HE SIMPLY COULDN'T AFFORD TO WAIT FOR CONDITIONS TO IMPROVE.
  

 9   HE MOVED HIS DAIRY OPERATION TO A FEDERAL ORDER STATE AND IS
  

10   NOW BEING PAID CONSIDERABLY HIGHER PRICES FOR THE MILK HE
  

11   PRODUCES.
  

12           WE SIMPLY WOULD NOT CONTINUE TO SEE SO MANY OF THESE
  

13   DAIRIES GO OUT OF BUSINESS IF OUR CALIFORNIA PRICING SYSTEM
  

14   HAD PAID DAIRY PRODUCERS AN EQUITABLE PRICE.  IT IS WELL
  

15   DOCUMENTED THAT MILK PRODUCTION HAS BEEN ON THE DECLINE EACH
  

16   MONTH OF THIS YEAR AND THIS TREND IS LIKELY TO CONTINUE.
  

17           MILK PRODUCTION FIGURES IN JULY CONFIRMED THAT MILK
  

18   PRODUCTION DECREASED BY 3.3 PERCENT DURING THAT MONTH,
  

19   ACCORDING TO CDFA'S "CALIFORNIA DAIRY REVIEW."  MANY CONTINUE
  

20   TO QUESTION THE FUTURE FOR DAIRIES IN CALIFORNIA, UNLESS
  

21   CONDITIONS IMPROVE, AND ADOPTION OF THE COOPERATIVES PROPOSAL
  

22   TO ESTABLISH A FEDERAL MILK MARKETING ORDER WOULD IMPROVE
  

23   CONDITIONS HERE CONSIDERABLY.
  

24           WE BELIEVE THE CALIFORNIA STATE ORDER FAILS TO PAY
  

25   DAIRY PRODUCERS PRICES THAT ARE EQUITABLE COMPARED TO PRICES
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 1   PAID IN THE FEDERAL ORDER SYSTEM.  WE HAVE LONG HELD THAT THE
  

 2   CALIFORNIA STATE ORDER DOES NOT GIVE ENOUGH CONSIDERATION TO
  

 3   DAIRY PRODUCERS.  WE HAVE PARTICIPATED IN NUMEROUS CALIFORNIA
  

 4   DEPARTMENT OF FOOD AND AGRICULTURE HEARINGS TO CONSIDER CHANGES
  

 5   TO THE PRICING FORMULA.  HOWEVER, DUE TO THE FACT THAT THE
  

 6   CALIFORNIA SYSTEM GIVES THE CDFA SECRETARY BROAD AUTHORITY TO
  

 7   DETERMINE DAIRY PRICING POLICIES, DAIRY PRODUCER PRICES IN OUR
  

 8   STATE ARE MISALIGNED WITH THE FEDERAL ORDER SYSTEM.
  

 9           THE DISPARITY BETWEEN OUR 4B CHEESE PRICE AND THE
  

10   EQUIVALENT FEDERAL ORDER CLASS III PRICE IS A SIGNIFICANT
  

11   REASON FOR THE MISALIGNMENT IN PRICING, CONSIDERING THAT FROM
  

12   JANUARY THROUGH JUNE OF THIS YEAR, CHEESE PRODUCTION TOTALED,
  

13   45.5 PERCENT OF ALL MILK POOLED IN OUR STATE, ACCORDING TO THE
  

14   CDFA DATA.  THE AVERAGE DIFFERENCE BETWEEN THE CALIFORNIA 4B
  

15   AND THE EQUIVALENT FEDERAL ORDER CLASS III PRICE, TOTALED $1.89
  

16   PER HUNDREDWEIGHT ON AVERAGE FROM AUGUST 2012 TO TODAY.
  

17           WE REPEATEDLY TESTIFIED DURING CALIFORNIA DEPARTMENT OF
  

18   FOOD AND AGRICULTURE HEARINGS TO CONSIDER CHANGES TO THE
  

19   PRICING FORMULAS.  DURING THE LAST HEARING, CDFA SECRETARY
  

20   KAREN ROSS, GRANTED A ONE-YEAR TEMPORARY INCREASE IN THE 4B
  

21   FORMULA THAT BROUGHT THE 4B PRICE CLOSER TO THE CLASS III
  

22   PRICE.  WE WELCOMED THE PRICE INCREASE, WHICH WE CONSIDERED
  

23   LONG OVERDUE, BUT IT IS IMPORTANT TO RECOGNIZE THAT SECRETARY
  

24   ROSS DID NOT GRANT THE INCREASE TO BRING OUR DAIRY PRODUCER
  

25   PRICES IN CLOSER ALIGNMENT WITH FEDERAL MILK MARKETING ORDER
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 1   PRICES, SHE GRANTED THE TEMPORARY INCREASE TO PROVIDE
  

 2   SHORT-TERM RELIEF TO DIARY PRODUCERS AND ADDRESS THE CHALLENGES
  

 3   CAUSED BY THE STATEWIDE DROUGHT.
  

 4           THE LATEST COST OF PRODUCTION DATA AVAILABLE FROM CDFA
  

 5   IS THE FIRST QUARTER OF 2015, WHICH REPORTS THE COST TO PRODUCE
  

 6   MILK IN THE STATE TOTALED $19.12 PER HUNDREDWEIGHT.  AGAIN, THE
  

 7   CALIFORNIA MAILBOX PRICE FOR MAY WAS $14.72 PER HUNDREDWEIGHT,
  

 8   INDICATING THAT INCOME THAT MONTH, WAS NEARLY 25 PERCENT BELOW
  

 9   AVERAGE PRODUCTION COST.  SINCE THEN, PRICES PAID TO PRODUCERS
  

10   HAVE CONTINUED TO REMAIN SUBSTANTIALLY BELOW PRODUCTION COST.
  

11           THE FACT THAT OUR STATE SYSTEM UNDERPAYS DAIRY
  

12   PRODUCERS COMPARED TO OTHER STATES, HAS CAUSED CALIFORNIA DAIRY
  

13   FARMERS TO BE PAID ON AVERAGE MORE THAN A DOLLAR PER
  

14   HUNDREDWEIGHT LESS THAN DAIRY FARMERS IN THE FEDERAL MILK
  

15   MARKETING ORDER SYSTEM, LEADING TO MORE THAN $1.2 MILLION LOSS
  

16   IN THE INCOME FOR THE AVERAGE SIZED DAIRY SINCE JANUARY 2011.
  

17   HAD OUR STATE SYSTEM PAID CALIFORNIA DAIRY PRODUCER PRICES THAT
  

18   WERE IN LINE WITH PRICES PAID IN OTHER STATES, THE LOSSES DAIRY
  

19   SUFFERED WOULD NOT HAVE BEEN AS GREAT AND MORE CALIFORNIA
  

20   DAIRIES WOULD BE IN OPERATION TODAY.  THE CLOSURE OF DAIRIES
  

21   CAUSES IRREPARABLE HARM TO THE LOCAL AND REGIONAL ECONOMY AND
  

22   THE SOCIAL FABRIC OF THE AFFECTED COMMUNITIES, ESPECIALLY GIVEN
  

23   THAT MANY OF THESE DAIRIES HAVE BEEN IN OPERATION FOR
  

24   GENERATIONS.
  

25           WE, ALONG WITH OTHER DAIRY PRODUCER ORGANIZATIONS, HAVE

1267



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1   CALLED FOR AN END TO THIS PRICE DISPARITY.  HOWEVER, UP UNTIL
  

 2   NOW, THE CALIFORNIA DEPARTMENT OF FOOD AND AGRICULTURE HAS
  

 3   FAILED TO RESTORE EQUITY TO OUR DAIRY PRICING SYSTEM.  JOINING
  

 4   THE FEDERAL ORDER THROUGH THE ADOPTION OF THE COOPERATIVES
  

 5   FEDERAL ORDER PROPOSAL, WE SEE IS THE ONLY VIABLE WAY TO
  

 6   RESTORE EQUITY TO OUR DAIRY PRICING SYSTEM.
  

 7           DESPITE THE CHALLENGES FACED BY CALIFORNIA DAIRY
  

 8   PRODUCERS, CALIFORNIA CONTINUES TO BE THE NATION'S LEADING MILK
  

 9   PRODUCING STATE, YET DAIRY PRODUCERS ARE NOT ABLE TO FIND
  

10   MARKETS IF THEY WANT TO CHANGE TO A NEW BUYER.  DUE TO THE
  

11   CONSOLIDATION AND CONCENTRATION THAT EXISTS AND THE LACK OF
  

12   COMPETITION IN THE MARKETPLACE, THE MINIMUM PRICES ARE MORE
  

13   CRITICAL THAN IN OTHER PARTS OF THE COUNTRY WHERE MORE BUYERS
  

14   OF MILK EXIST.  MINIMUM PRICES ARE MORE IMPORTANT THAN IN ANY
  

15   OTHER TIME IN OUR STATE'S HISTORY BECAUSE OF THE NUMBER OF
  

16   DAIRIES THAT HAVE EXITED AND THOSE THAT ARE LIKELY TO EXIT
  

17   UNLESS OUR STATE PRICES ARE BROUGHT IN ALIGN WITH PRICES PAID
  

18   IN OTHER STATES.
  

19           THE UNPRECEDENTED STATEWIDE DROUGHT CONTINUES TO PUT
  

20   ADDITIONAL STRESS ON CALIFORNIA DAIRY PRODUCERS, DUE TO A
  

21   DECREASE IN WATER AVAILABILITY THAT IS DECREASING THE ACREAGE
  

22   PLANTED FOR FORAGE CROPS.  A CALIFORNIA MILK ADVISORY BOARD
  

23   REPORT ON THE DAIRY INDUSTRY STATES, "THE ECONOMIC HEALTH OF
  

24   THE CALIFORNIA DAIRY INDUSTRY DEPENDS CRUCIALLY ON A HEALTHY
  

25   LOCAL FORAGE INDUSTRY TO SUPPLY SILAGE, HAY AND OTHER FORAGES
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 1   THAT ARE TOO BULKY TO ECONOMICALLY HAUL LONG DISTANCES."  IT
  

 2   GOES ON TO EXPLAIN THAT CALIFORNIA DAIRY -- "CALIFORNIA DAIRY
  

 3   FARMS USE MAINLY CALIFORNIA-PRODUCED FORAGE FEEDS AND GRAINS
  

 4   AND HIGH-PROTEIN FEEDS SHIPPED INTO THE STATE FROM ELSEWHERE."
  

 5   DAIRY PRODUCERS IN OUR STATE ARE GOING TO CONTINUE BE PAYING
  

 6   FOR FORAGES THIS YEAR AND YEARS TO COME, MAKING IT ALL THE MORE
  

 7   CRITICAL THAT MINIMUM PRICES IN OUR STATE ARE COMPARABLE TO
  

 8   OTHER STATES.
  

 9           IN ADDITION, THE NEW DAIRY MARGIN INSURANCE PROGRAM
  

10   ESTABLISHED IN THE LAST FARM BILL, IS BASED ON THE "ALL MILK"
  

11   PRICE, WHICH IS SIGNIFICANTLY HIGHER THAN A CALIFORNIA MAILBOX
  

12   PRICE.  DURING THE SIGN UP PERIOD FOR THE DAIRY MARGIN
  

13   PROTECTION PROGRAM LAST FALL, INFORMATION CIRCULATED BY UC
  

14   DAVIS ESTIMATED THAT THE CALIFORNIA MAILBOX PRICE WAS
  

15   APPROACHING $2.00 A HUNDREDWEIGHT LOWER THAN THE "ALL MILK"
  

16   PRICE USED IN THE NEW PROGRAM.  NOW, UNDER THE NEW FARM BILL,
  

17   DAIRY PRODUCERS IN CALIFORNIA ARE AT A GREATER DISADVANTAGE DUE
  

18   TO THE FACT THAT PRICES IN OUR STATE ARE SIGNIFICANTLY BELOW
  

19   PRICES PAID IN OTHER STATES, RESULTING IN FAR LESS OF AN
  

20   EFFECTIVE SAFETY NET FOR DAIRY PRODUCERS HERE WHEN MARGINS
  

21   DECLINE.  ALSO, THE FACT THAT DAIRY PRODUCERS IN CALIFORNIA ARE
  

22   PAID SIGNIFICANTLY BELOW PRICES IN THE REST OF THE COUNTRY,
  

23   MAKES IT MORE DIFFICULT FOR THEM TO PARTICIPATE IN RISK
  

24   MANAGEMENT PROGRAMS THAT DAIRY FARMERS IN OTHER STATES EMPLOY.
  

25           DAIRY OPERATIONS CANNOT CONTINUE TO SUSTAIN CHRONIC
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 1   LOSSES WHILE THERE IS CONSIDERABLE PROFITABILITY EXPERIENCED
  

 2   FURTHER UP THE FOOD CHAIN.  MINIMUM PRICES ARE PUT IN PLACE TO
  

 3   ENSURE THAT DAIRY FARMERS ARE ABLE TO SHARE IN SOME MINIMUM
  

 4   LEVEL OF PROFITABILITY.  JOINING THE FEDERAL ORDER SYSTEM WILL
  

 5   ESTABLISH EQUITABLE MINIMUM PRICES, IMPROVE THE OUTLOOK FOR
  

 6   DAIRIES ACROSS THE STATE, AND ENABLE THE NEXT GENERATION OF
  

 7   DAIRY PRODUCERS TO HAVE A BRIGHTER FUTURE THAN THE ONE THAT
  

 8   EXISTS TODAY.
  

 9           I JUST WANT TO CONCLUDE BY STATING THAT THE CALIFORNIA
  

10   DAIRY CAMPAIGN STRONGLY SUPPORTS THE COOPERATIVES PROPOSAL THAT
  

11   THEY HAVE PUT FORWARD, BECAUSE WE THINK EFFECTIVELY ADDRESSES
  

12   KEY ISSUES IMPORTANT TO THE DAIRY PRODUCES WE REPRESENT.  THE
  

13   MAJOR ISSUES THAT WE CONSIDER PARAMOUNT TO A SUCCESSFUL FEDERAL
  

14   ORDER INCLUDE:  END-PRODUCT PRICING FORMULAS CURRENTLY USED IN
  

15   OTHER FEDERAL ORDERS, THE CONTINUATION OF THE STATE QUOTA
  

16   SYSTEM, EFFECTIVE MILK POOLING REGULATION, SIMILAR TREATMENT OF
  

17   OUT-OF-STATE MILK, AND PRODUCER-HANDLER PROVISIONS, AS UNDER
  

18   OTHER FEDERAL ORDERS, FORTIFICATION STANDARDS, AND OTHER
  

19   ISSUES.
  

20           OUR ORGANIZATION STRONGLY BELIEVES THAT DAIRY PRODUCERS
  

21   SHOULD BE PAID UNIFORM PRICES FOR MANUFACTURING MILK, AND THE
  

22   COOPERATIVES PROPOSAL WOULD ENSURE THIS PRICING STANDARD.  OUR
  

23   DAIRY PRODUCER MEMBERS SUPPORT THE CONTINUATION OF THE STATE
  

24   QUOTA PROGRAM, AND THE COOPERATIVES PROPOSAL WOULD ACHIEVE THIS
  

25   IMPORTANT GOAL AND ENSURE THE INVESTMENTS MADE BY DAIRY
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 1   PRODUCERS IN THE QUOTA PROGRAM REMAIN INTACT.  WE STRONGLY
  

 2   SUPPORT A PASSAGE OF THE CALIFORNIA FEDERAL MILK MARKETING
  

 3   ORDER ACT TO ENABLE CALIFORNIA TO RETAIN ITS QUOTA PROGRAM
  

 4   UNDER THE FEDERAL ORDER SYSTEM.  THE PROPOSAL PUT FORWARD BY
  

 5   THE COOPERATIVES WOULD MAKE CERTAIN THAT THE QUOTA PROGRAM
  

 6   WOULD CONTINUE TO FUNCTION AS IT HAS, AND WILL BE ADMINISTERED
  

 7   BY THE CALIFORNIA DEPARTMENT OF FOOD AND AGRICULTURE.  GIVEN
  

 8   THE SIGNIFICANT VALUE OF THE QUOTA PROGRAM, THE INVESTMENTS
  

 9   THAT DAIRY PRODUCERS HAVE MADE IN THIS PROGRAM, WE BELIEVE THAT
  

10   IT'S CRITICAL THAT IT CONTINUE UNDER THE FEDERAL ORDER SYSTEM,
  

11   AND THE COOPERATIVES PROPOSAL WILL ENSURE THE VALUE OF THE
  

12   QUOTA PROGRAM IS MAINTAINED.
  

13           ONE KEY CHARACTERISTIC OF THE CALIFORNIA MARKET IS THE
  

14   AMOUNT OF MANUFACTURED MILK PRODUCED IN CALIFORNIA.  THE
  

15   POOLING PROVISIONS IN THE COOPERATIVES PROPOSAL ARE ESSENTIAL
  

16   TO ESTABLISH AND MAINTAIN ORDERLY MARKETING CONDITIONS IN A
  

17   CALIFORNIA FEDERAL MILK MARKETING ORDER.  WE CONSIDER THE
  

18   FEDERAL ORDER PROPOSAL PUT FORWARD BY THE COOPERATIVES TO
  

19   EFFECTIVELY ADDRESS THE DISTINCT MILK UTILIZATION IN THE
  

20   CALIFORNIA MILK MARKET, WHILE AT THE SAME TIME INTEGRATING THE
  

21   CALIFORNIA FEDERAL ORDER WITH THE FEDERAL MILK MARKETING ORDER
  

22   SYSTEM AS A WHOLE.
  

23           WE SUPPORT THE PROVISIONS IN THE COOPERATIVES PROPOSAL
  

24   THAT WILL ADOPT A FEDERAL MILK MARKETING ORDER DEFINITIONS AND
  

25   REGULATIONS FOR PRODUCER-HANDLERS; SIMILAR TREATMENT OF
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 1   OUT-OF-STATE MILK AS UNDER FEDERAL ORDERS; ALLOWANCES FOR FLUID
  

 2   MILK FORTIFICATION, AMONG OTHER ASPECTS OF THEIR PROPOSAL.
  

 3           IN CONCLUSION, FOR FAR TOO LONG, CALIFORNIA DAIRY
  

 4   PRODUCERS HAVE HAD TO ENDURE DISORDERLY MARKETING CONDITIONS
  

 5   DUE TO THE FACT THAT PRICES PAID TO DAIRY PRODUCERS IN OUR
  

 6   STATE, WERE NOT EQUITABLE COMPARED TO PRICES PAID IN THE
  

 7   FEDERAL ORDER SYSTEM.  WE URGE THE ADOPTION OF THE COOPERATIVES
  

 8   ORDER PROPOSAL, BECAUSE IT WOULD ESTABLISH ORDERLY MARKETING
  

 9   CONDITIONS FOR CALIFORNIA DAIRY PRODUCER.
  

10           WE THANK THE UNITED STATES DEPARTMENT OF AGRICULTURE
  

11   FOR THE OPPORTUNITY TO PRESENT OUR TESTIMONY TODAY.
  

12       JUDGE CLIFTON:  MS. MCBRIDE, DO YOU WISH TO ADD ANYTHING
  

13   BEFORE I INVITE QUESTIONS?
  

14       MS. MCBRIDE:  NOT AT THIS POINT.
  

15       JUDGE CLIFTON:  ALL RIGHT.  THEN, WHO WILL BE THE FIRST TO
  

16   QUESTION MS. MCBRIDE?
  

17       MR. BESHORE:  MARVIN BESHORE.
  

18                        DIRECT EXAMINATION
  

19   BY MR. BESHORE:
  

20      Q.  GOOD AFTERNOON, MS. MCBRIDE.  THANK YOU FOR YOUR
  

21   TESTIMONY TODAY, FOR COMING HERE, AND YOUR SUPPORT OF THE
  

22   COOPERATIVES PROPOSAL.  JUST A COUPLE OF QUESTIONS ON YOUR
  

23   STATEMENT.
  

24           ON THE FIRST PAGE YOU INDICATE, THIRD FULL PARAGRAPH,
  

25   SINCE YOUR ORGANIZATION WAS FOUNDED, YOU HAVE CALLED FOR
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 1   CALIFORNIA TO JOIN THE FEDERAL MILK MARKETING ORDER SYSTEM.  I
  

 2   MAY HAVE MISSED IT, BUT WHEN WAS THE CALIFORNIA DAIRY CAMPAIGN
  

 3   FOUNDED?
  

 4      A.  IN 1992.
  

 5      Q.  OKAY.  AND YOU HAVE ADVOCATED FOR THIS HEARING TODAY
  

 6   SINCE THAT TIME, THEN, YOUR ORGANIZATION HAS?
  

 7      A.  CORRECT.
  

 8      Q.  IS THAT CORRECT?
  

 9      A.  AND MANY IN THE ROOM HAVE BEEN CALLING FOR THIS FOR
  

10   DECADES.
  

11      Q.  NOT JUST THE CALIFORNIA DAIRY CAMPAIGN, BUT OTHER FOLKS
  

12   AS WELL?
  

13      A.  SOME OF OUR MEMBERS HERE AS WELL, WHO ARE PRESENT.
  

14      Q.  YES.  YES.  THANK YOU.  OKAY.  ON PAGE 3 YOU REFER, IN
  

15   THE SECOND TO THE LAST PARAGRAPH AT THE BOTTOM, TO COST OF
  

16   PRODUCTION DATA IN THE FIRST QUARTER OF 2015.  COST PRODUCTION
  

17   DATA AVAILABLE FROM CDFA.  I THINK THIS MIGHT BE THE FIRST TIME
  

18   THAT DATA SERIES HAS BEEN TALKED ABOUT IN THIS HEARING.
  

19          CAN YOU CAN YOU TELL US A LITTLE BIT ABOUT WHAT YOU
  

20   KNOW ABOUT HOW THAT DATA IS PREPARED AND IS THAT PUBLISHED BY
  

21   CDFA?
  

22      A.  YES, IT IS.  AND WE HAVE A WITNESS, SCOTT MAGNESON, WHO
  

23   WILL BE FOLLOWING ME, WHO HAS GREAT EXPERTISE IN THIS REPORT,
  

24   BECAUSE EACH WEEK WE TRACK THIS NUMBER FOR OUR MEMBERS SO THAT
  

25   THEY UNDERSTAND WHAT THE AVERAGE COST DAIRY PRODUCERS ACROSS
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 1   THE STATE ARE INCURRING TO PRODUCE MILK IN THE STATE.  AND THE
  

 2   DEPARTMENT OF FOOD AND AGRICULTURE IS CHARGED WITH GOING OUT
  

 3   AND SURVEYING DAIRY PRODUCERS THROUGHOUT THE STATE OF
  

 4   CALIFORNIA TO DETERMINE THE PRICES, THE COST THAT THEY ARE
  

 5   INCURRING FOR PRODUCING MILK THROUGHOUT CALIFORNIA.  SO WE FIND
  

 6   THOSE NUMBERS TO BE VERY MEANINGFUL AS A GAUGE TO DETERMINE THE
  

 7   HEALTH OF THE CALIFORNIA DAIRY INDUSTRY AT ANY GIVEN TIME, AND
  

 8   WE FIND IT THROUGHOUT 2015 TO BE VERY CONCERNING WHEN YOU
  

 9   COMPARE THIS COST OF PRODUCTION FIGURE, YOU KNOW, OVER $19 PER
  

10   HUNDREDWEIGHT, AND THEN THE OTHER, BE IT THE MAILBOX PRICES AS
  

11   I MENTIONED HERE, $14.72 HUNDREDWEIGHT, REALLY GIVES AN
  

12   INDICATION OF THE FACT THAT DAIRY PRODUCERS IN OUR STATE ARE
  

13   STRUGGLING SIGNIFICANTLY.
  

14      Q.  SO THAT DATA THAT HAVE -- WE'LL AWAIT MR. MAGNESON'S
  

15   FURTHER DISCUSSION, BUT IF I UNDERSTAND YOU CORRECTLY, THAT
  

16   DATA IS COLLECTED, AND HAS BEEN COLLECTED SYSTEMATICALLY, FOR
  

17   YEARS BY CDFA?
  

18      A.  YES.
  

19      Q.  AND PUBLISHED?  OKAY.
  

20      A.  AND EACH DAIRY -- WE HAVE A NUMBER OF DAIRY PRODUCERS
  

21   WHO PARTICIPATE IN THAT COST SURVEY AND THEY ARE VERY PROUD TO
  

22   DO THAT, BECAUSE THEY THINK THAT INFORMATION IS REALLY
  

23   IMPORTANT TO GET OUT THERE ABOUT THE COST THAT THEY'RE
  

24   INCURRING TO PRODUCE HIGH QUALITY MILK THAT THEY PRODUCE AT
  

25   THEIR OPERATIONS.
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 1      Q.  THANK YOU.  THEN JUST ONE OTHER QUESTION.  ON THE FINAL
  

 2   PAGE, IT MAYBE OTHER PAGES, YOU REFER TO THE IMPORTANCE OF THE
  

 3   QUOTA PROGRAM TO CALIFORNIA DAIRY PRODUCERS.  CAN YOU JUST
  

 4   ELABORATE ON THAT OR MAYBE THE PRODUCERS CAN WHEN THEY TESTIFY
  

 5   A LITTLE BIT.  I MEAN, IS THE VALUE OF QUOTA, TO YOUR
  

 6   KNOWLEDGE, A SIGNIFICANT ASSET ON THE BALANCE SHEETS OF MANY
  

 7   DAIRY FARMERS IN CALIFORNIA?
  

 8      A.  YES.  IT CERTAINLY IS DEFINITELY AN IMPORTANT ASSET FOR
  

 9   DAIRY PRODUCERS.  AND ALL ALONG, AS WE HAVE TALKED ABOUT
  

10   JOINING THE FEDERAL MILK MARKETING ORDER SYSTEM, WE THINK THE
  

11   CONTINUATION OF THE STATE QUOTA PROGRAM IS CRITICAL BECAUSE
  

12   AGAIN, BECAUSE OF THOSE INVESTMENTS THAT HAVE BEEN MADE BY OUR
  

13   DAIRY PRODUCER MEMBERS OVER MANY YEARS IN OUR STATE QUOTA
  

14   SYSTEM.
  

15      Q.  EARLIER IN THIS HEARING AN ECONOMIST FROM THE USDA AMS
  

16   IN WASHINGTON TESTIFIED ABOUT THE ECONOMIC IMPACT ANALYSIS
  

17   WHICH USDA PERFORMED ON THE PROPOSALS IN THE HEARING.  AND SHE,
  

18   IN THAT ECONOMIC IMPACT ANALYSIS, THEY PROJECTED THAT AFTER A,
  

19   AFTER THREE DECISION POINTS, PERHAPS FOUR OR FIVE MONTHS INTO A
  

20   FEDERAL ORDER UNDER DAIRY INSTITUTE'S PROPOSAL, THE VALUE OF
  

21   QUOTA WOULD ESSENTIALLY, QUOTA PROGRAM, WOULD ESSENTIALLY END.
  

22   I DON'T THINK YOU WERE HERE DURING THAT TESTIMONY, BUT IT'S
  

23   WRITTEN UP.
  

24      A.  I WAS LISTENING.
  

25      Q.  OH, GOOD.  GOOD.  SO DO YOU HAVE, FROM, YOU KNOW, YOUR
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 1   KNOWLEDGE OF DAIRY PRODUCERS IN CALIFORNIA, DO YOU HAVE ANY
  

 2   THOUGHTS ON WHAT THAT WOULD MEAN TO DAIRY PRODUCERS IN
  

 3   CALIFORNIA IF, IN FACT, THE DAIRY INSTITUTE PROPOSAL WAS
  

 4   ADOPTED AND A QUOTA PROGRAM HAD ITS DEMISE IN THAT FASHION?
  

 5      A.  YES.  YOU KNOW, IT WOULD CERTAINLY BE CONCERNING TO OUR
  

 6   MEMBERS WHO HAVE INVESTED IN QUOTA OVER THE YEARS, KNOWING THAT
  

 7   THE PROPOSAL THAT THEY ARE PUTTING FORWARD WOULD LEAD TO THE,
  

 8   YOU KNOW, CERTAIN ELIMINATION OF THAT IMPORTANT PROGRAM.  SO I
  

 9   WOULD SEE THAT AS, YOU KNOW, BEING A MAJOR, ANOTHER MAJOR
  

10   REASON WHY WE PROPOSE THE DAIRY INSTITUTE'S PROPOSAL THAT THEY
  

11   PUT FORWARD.
  

12      Q.  THANK YOU VERY MUCH.  THANK YOU FOR YOUR TESTIMONY.
  

13       JUDGE CLIFTON:  WHO NEXT WILL ASK QUESTIONS OF MS. MCBRIDE?
  

14   YOU ARE THE LUCKIEST WITNESS TODAY.  THANK YOU SO MUCH.  YOU
  

15   MAY STEP DOWN.
  

16           AND THE NEXT WITNESS MAY COME FORWARD.
  

17       MR. BESHORE:  HAS EXHIBIT 27 BEEN RECEIVED.
  

18       JUDGE CLIFTON:  THANK YOU, MR. BESHORE, NO, IT HAS NOT.  IS
  

19   THERE ANY OBJECTION OF THE ADMISSION INTO EVIDENCE OF EXHIBIT
  

20   NUMBER 27?  THERE IS NONE.  EXHIBIT 27 IS ADMITTED INTO
  

21   EVIDENCE.
  

22            (THEREAFTER, EXHIBIT 27 WAS
  

23            RECEIVED INTO EVIDENCE.)
  

24       JUDGE CLIFTON:  I WOULD LIKE TO MARK THIS BEFORE I MAKE THE
  

25   COPIES.  SHALL I MARK MR. MAGNESON'S STATEMENT AS EXHIBIT 28?
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 1   I'M MARKING IT AS EXHIBIT 28, AND WOULD A VOLUNTEER COME
  

 2   FORWARD AND MAKE COPIES FOR ME?
  

 3     (THEREAFTER, EXHIBIT 28 WAS MARKED
  

 4            FOR IDENTIFICATION.)
  

 5       JUDGE CLIFTON:  ALL RIGHT.  AND WE'LL TAKE JUST A MINUTE.
  

 6   IF YOU HAVE A COPY, YOU ARE WELCOME TO BEGIN TO READ IT.  WE'LL
  

 7   WAIT JUST A MINUTE UNTIL EVERYONE HAS THOSE BEFORE WE GO
  

 8   FORWARD WITH TESTIMONY.
  

 9           ALL RIGHT.  I THANK OUR VOLUNTEERS FOR HELPING MAKE THE
  

10   COPIES.  IS THERE ANYONE ELSE WHO NEEDS ONE?  IF YOU WOULD
  

11   RAISE YOUR RIGHT HAND IF YOU NEED A COPY.  IT APPEARS WE HAVE
  

12   GOTTEN THEM ALL DISTRIBUTED.  IT IS NOW ABOUT 3:29.
  

13           MR. MAGNESON, I'M GOING TO SWEAR YOU IN IN A SEATED
  

14   POSITION.  WOULD YOU RIGHT HAND, PLEASE.  DO YOU SOLEMNLY SWEAR
  

15   OR AFFIRM THAT THE EVIDENCE YOU WILL PRESENT WILL BE THE TRUTH?
  

16       MR. MAGNESON:  I DO.
  

17       JUDGE CLIFTON:  THANK YOU.  PLEASE BEGIN BY STATING AND
  

18   SPELLING YOUR NAME.
  

19       MR. MAGNESON:  SCOTT MAGNESON, S-C-O-T-T, M-A-G-N-E-S-O-N.
  

20       JUDGE CLIFTON:  AND YOU'RE WELCOME TO GIVE US A LITTLE
  

21   BACKGROUND BEFORE YOU GET INTO THE STATEMENT IF YOU WOULD LIKE,
  

22   INTRODUCE YOURSELF BY TELLING US WHAT YOU DO AND HOW YOU GOT
  

23   INTO THIS BUSINESS, HOWEVER YOU WOULD LIKE TO PROCEED.
  

24       MR. MAGNESON:  I THINK I'LL JUST READ IT.
  

25           MY NAME IS SCOTT MAGNESON AND I'M A DAIRY PRODUCER FROM
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 1   BALLICO, CALIFORNIA, WHERE I OWN AND OPERATE A 650 COW ORGANIC
  

 2   DAIRY OPERATION.  I CURRENTLY SERVE ON THE BOARD OF CALIFORNIA
  

 3   DAIRY CAMPAIGN AND THE CALIFORNIA FARMERS UNION.  THE
  

 4   CALIFORNIA DAIRY CAMPAIGN IS A GRASSROOTS ORGANIZATION OF DAIRY
  

 5   PRODUCERS AND A MEMBER ORGANIZATION IN CALIFORNIA FARMERS
  

 6   UNION, A STATE CHAPTER OF THE NATIONAL FARMERS UNION.
  

 7           I GREATLY APPRECIATE THE OPPORTUNITY TO TESTIFY HERE
  

 8   TODAY IN STRONG SUPPORT OF THE FEDERAL ORDER PROPOSAL PUT
  

 9   FORWARD BY THE STATE'S COOPERATIVES, INCLUDING CALIFORNIA
  

10   DAIRIES, DAIRY FARMERS OF AMERICA, AND LAND O'LAKES.  IT IS MY
  

11   HOPE THIS PROPOSAL WILL PROVIDE DAIRY PRODUCERS IN OUR STATE
  

12   MILK PRICES THAT ARE IN LINE WITH THOSE PAID TO DAIRY PRODUCERS
  

13   THROUGHOUT THE FEDERAL ORDER SYSTEM.  ONE IMPORTANT ASPECT OF
  

14   THEIR PROPOSAL IS THAT IT WILL MAINTAIN OUR STATE QUOTA SYSTEM,
  

15   WHICH DAIRY PRODUCERS HAVE INVESTED IN OVER MANY YEARS.
  

16           MANY DAIRIES HAVE GONE OUT OF OPERATION IN CALIFORNIA
  

17   DUE TO THE FAILURE OF OUR STATE SYSTEM TO CALCULATE PRICES THAT
  

18   ARE FAIR COMPARED TO OTHER STATES.  BASED ON CDFA'S 2015 FIRST
  

19   QUARTER COST OF PRODUCTION FEEDBACK SHEETS FOR THE NORTH
  

20   VALLEY, THERE ARE 90 PERCENT OF THE DAIRIES ON THE STUDY HAVE A
  

21   NEGATIVE NET INCOME.  CALIFORNIA DISCOUNT HAS COST THE
  

22   AVERAGE-SIZE DAIRY PRODUCER IN OUR STATE MORE THAN $1.2 MILLION
  

23   JUST SINCE JANUARY OF 2011.  THE GAP BETWEEN OUR PRICES AND THE
  

24   FEDERAL ORDER PRICES HAVE BEEN A SIGNIFICANT REASON FOR THE
  

25   CLOSURE OF MANY DAIRIES ACROSS OUR STATE.  MANY OF THE DAIRY
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 1   PRODUCERS WHO REMAIN, QUESTION WHETHER THEY WILL CONTINUE IN
  

 2   PART BECAUSE OF THE PRICE DISPARITY.  PRICE DISPARITY HAS ALSO
  

 3   CREATED AN UNFAIR HARDSHIP WHEN IT COMES TO THE NEWLY ADOPTED
  

 4   SAFETY NET OR THE MARGIN PROTECTION PROGRAM.  PRODUCERS IN
  

 5   CALIFORNIA, BECAUSE OF OUR LOWER PRICES, MUST PURCHASE A COSTLY
  

 6   HIGHER LEVEL OF COVERAGE, IN ORDER TO RECEIVE THE SAME BENEFIT
  

 7   AS DAIRIES IN THE FEDERAL ORDERS.  THE FACT THAT MILK PRICING
  

 8   IS DIFFERENT HERE, MAKES IT DIFFICULT FOR DAIRY PRODUCERS TO
  

 9   IMPLEMENT RISK MANAGEMENT STRATEGIES.
  

10           I, AND MANY OTHER DAIRY PRODUCERS IN OUR STATE, HAVE
  

11   LONG UNDERSTOOD THAT WE ARE AT GREAT DISADVANTAGE COMPARED TO
  

12   DAIRY PRODUCERS IN THE REST OF THE COUNTRY DUE TO OUR STATE'S
  

13   MARKETING SYSTEM.  OUR CURRENT SYSTEM DOES ALLOW FOR MORE
  

14   HEARINGS, BUT FREQUENTLY THE RESULTS HAVE NOT BENEFITED DAIRY
  

15   PRODUCERS.  IN CONTRAST, THE FEDERAL MILK MARKETING ORDER
  

16   SYSTEM ENCOMPASSES A COMPREHENSIVE AND TRANSPARENT HEARING
  

17   PROCESS, WHICH IS, IN FACT, BASED IN MAXIMIZING DAIRY PRODUCERS
  

18   PARTICIPATION.  WE WELCOME THIS HEARING PROCESS, AND I THANK
  

19   USDA FOR MOVING FORWARD TO CONSIDER A FEDERAL ORDER FOR
  

20   CALIFORNIA.  I LOOK FORWARD TO THE ADOPTION OF THE COOPERATIVES
  

21   PROPOSAL.  THANK YOU.
  

22       JUDGE CLIFTON:  MR. MAGNESON, IS THERE ANYTHING YOU WANT TO
  

23   ADD TO THE WRITTEN STATEMENT YOU JUST READ, BEFORE I INVITE
  

24   OTHERS TO QUESTION YOU?
  

25       MR. MAGNESON:  IT WAS BROUGHT UP ABOUT THE CALIFORNIA COST
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 1   OF PRODUCTION STUDY.  THE STATE HAS A DEPARTMENT THAT ACTUALLY
  

 2   SURVEYS AROUND ROUGHLY TEN PERCENT OF THE PRODUCERS IN THE
  

 3   STATE COLLECTING THE COST.  THEY PUBLISH THOSE ON A QUARTERLY
  

 4   BASIS.  SO THAT'S WHERE I GOT THE INFORMATION ABOUT THE NUMBER
  

 5   OF PRODUCERS THAT WERE, HAD NEGATIVE INCOMES, AND THAT'S ON
  

 6   THEIR WEBSITE.
  

 7       JUDGE CLIFTON:  IS IT A DIFFERENT TEN PERCENT EACH
  

 8   QUARTERLY PUBLICATION OR DO THEY GO BACK TO THE SAME PEOPLE
  

 9   OVER AND OVER?
  

10       MR. MAGNESON:  GENERALLY IT IS THE SAME PEOPLE.  YOU CAN,
  

11   SOME PEOPLE DROP OUT, OF COURSE, DON'T WANT TO DO THE STUDY OR
  

12   GO OUT OF BUSINESS, THEN THEY TRY TO GET MORE PEOPLE TO REPLACE
  

13   THEM, BUT GENERALLY IT'S THE SAME PEOPLE.
  

14       JUDGE CLIFTON:  AND YOU MENTIONED SOMETHING ABOUT THE
  

15   NORTHERN VALLEY.  WHAT WERE YOU SPEAKING OF?
  

16       MR. MAGNESON:  THEY BREAK THE COST OF PRODUCTION DATA INTO
  

17   DIFFERENT CATEGORIES.  THERE'S A NORTHERN CALIFORNIA, NORTH
  

18   VALLEY, SOUTH VALLEY AND THE SOUTHERN CALIFORNIA NOW.  SO, THEN
  

19   THEY COMBINE THEM FOR THE COST COMPARISON ON A STATE BASIS.
  

20       JUDGE CLIFTON:  RIGHT NOW AS WE ARE SITTING HERE IN CLOVIS,
  

21   WE'RE IN THE VALLEY; IS THAT CORRECT?
  

22       MR. MAGNESON:  YEAH, THE NORTH VALLEY WOULD BE LIKE NORTH
  

23   OF FRESNO, NORTH OF HERE WOULD BE CONSIDERED THE NORTH VALLEY,
  

24   AND FRESNO SOUTH WOULD BE SOUTH VALLEY.
  

25       JUDGE CLIFTON:  AND AT THE HEADING OF YOUR STATEMENT YOU
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 1   HAVE A DIFFERENT NAME IN CALIFORNIA OTHER THAN BALLICO.  CAN
  

 2   YOU TELL ME ABOUT THAT PLACE?  IF YOU WOULD STATE IT AND SPELL
  

 3   IT?
  

 4       MR. MAGNESON:  I ACTUALLY LIVE IN CRESSEY, C-R-E-S-S-E-Y.
  

 5   THE DAIRY IS ACTUALLY BETWEEN THE TWO LITTLE TOWNS, AND SO THE
  

 6   DAIRY IS IN BALLICO AND I'M IN CRESSEY.
  

 7       JUDGE CLIFTON:  ALL RIGHT.  WHO WOULD LIKE TO ASK QUESTIONS
  

 8   FIRST OF MR. MAGNESON?
  

 9       MR. BESHORE:  MARVIN BESHORE.
  

10                       DIRECT EXAMINATION
  

11   BY MR. BESHORE:
  

12      Q.  GOOD AFTERNOON, MR. MAGNESON.  THANK YOU FOR YOUR
  

13   TESTIMONY.  JUST A COUPLE OF QUESTIONS ABOUT THE CALIFORNIA
  

14   CDFA PUBLISHED COST INFORMATION THAT YOU TESTIFIED TO.  WHEN
  

15   YOU SAY THEY SURVEY ABOUT TEN PERCENT OF THE STATE, WHAT DO YOU
  

16   MEAN BY SURVEY?  WHAT'S ACTUALLY INVOLVED IN THAT PROCESS?
  

17      A.  THEY COME OUT TO THE DAIRY AND REVIEW ALL OF YOUR COSTS
  

18   ASSOCIATED WITH THE DAIRY ENTERPRISE.  SO THEY WILL LOOK AT
  

19   YOUR FEED TAGS, HOW MUCH YOU ARE PAYING FOR FEED, WHAT YOUR
  

20   OTHER EXPENSES ARE.  THEY DO IT AS AN ENTERPRISE SO YOUR HEIFER
  

21   RAISING OPERATION WOULDN'T BE THE COST ASSOCIATED WITH THE,
  

22   INCLUDED.  ANY FEED THAT YOU RAISE WOULD BE CONSIDERED WHAT THE
  

23   MARKET PRICE IS IF YOU HAD TO GO OUT AND BUY IT, SO THEY DON'T
  

24   LOOK AT THE COST OF GROWING YOUR CROPS.
  

25      Q.  OKAY.  BUT SURVEY, IT IS NOT JUST A SITUATION WHERE
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 1   THEY SEND OUT A QUESTIONNAIRE AND FARMERS MAIL IT IN?
  

 2      A.  NO, THEY ACTUALLY COME OUT TO YOUR DAIRY AND REVIEW ALL
  

 3   OF YOUR FINANCIAL INFORMATION.
  

 4      Q.  OKAY.  SO THE EMPLOYEES OF THE CALIFORNIA DEPARTMENT OF
  

 5   FOOD AND AGRICULTURE WHO ARE RESPONSIBLE FOR PUTTING THE DATA
  

 6   TOGETHER, ACTUALLY PHYSICALLY COME OUT AND, IN ESSENCE --
  

 7      A.  YES.
  

 8      Q.  -- AUDIT THE BOOKS AND RECORDS TO COME UP WITH THE --
  

 9   WITH THE FINANCIAL DATA FOR THE PUBLISHED COST OF PRODUCTION?
  

10      A.  THAT'S CORRECT.
  

11      Q.  NOW, LET ME, YOU HAVE, IN EXHIBIT 28 THERE ARE THREE
  

12   PAGES OF CHARTS AND TAPE.
  

13       JUDGE CLIFTON:  NOW, DID YOU SAY EXHIBIT 28?  BECAUSE I
  

14   MARKED HIS STATEMENT AS EXHIBIT 28.
  

15       MR. BESHORE:  OKAY.  THE 28 THAT WAS PASSED OUT TO ME HAD
  

16   FOUR PAGES, AND IT HAD, IT HAD THE STATEMENT, AND THEN A BAR
  

17   GRAPH, A LINE GRAPH, AND A SPREADSHEET TABLE.
  

18       JUDGE CLIFTON:  NOW, IS THAT YOUR ONLY COPY?
  

19       MR. MAGNESON:  NO, I HAVE OTHERS.  I WASN'T GOING TO
  

20   INCLUDE THOSE, BUT IT IS ALL RIGHT.
  

21       JUDGE CLIFTON:  SOMEHOW -- OH, LOOK, YOU HAVE COLORED ONES.
  

22   YOU ONLY HAVE BLACK AND WHITE, WOULD YOU LIKE ONE OF HERS?
  

23       MR. MAGNESON:  NO, I HAVE SOME AT HOME.
  

24       JUDGE CLIFTON:  ARE THEY CONFIDENTIAL OR CAN WE HAVE THEM?
  

25       MR. MAGNESON:  NO, THEY ARE NOT CONFIDENTIAL, I JUST DIDN'T
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 1   KNOW WHETHER I NEEDED THIS.
  

 2       JUDGE CLIFTON:  OH, WE LOVE THINGS LIKE THIS.
  

 3       MR. MAGNESON:  IT'S JUST THE CHARTS THAT I DID ON MY OWN.
  

 4       JUDGE CLIFTON:  WELL, YOU KNOW, MR. MAGNESON AND I WERE
  

 5   SITTING UP HERE, AND WE WERE HEARING THE STAPLER BACK THERE AT
  

 6   THE COPY MACHINE, AND WE FIGURED YOU WERE WORKING ON SOMETHING
  

 7   ELSE OTHER THAN HIS STATEMENT, WHICH WE KNEW TO BE A ONE-PAGE
  

 8   DOCUMENT.
  

 9       MR. MAGNESON:  OKAY.
  

10       MR. BESHORE:  WELL, IF YOU DIDN'T INTEND TO SUBMIT THESE, I
  

11   WASN'T TRYING -- I MISUNDERSTOOD.
  

12       MR. MAGNESON:  WELL, THEY ARE OUT THERE, SO IF YOU HAVE, IF
  

13   YOU WANTED SOME CLARIFICATION, I WOULD BE GLAD TO ANSWER YOUR
  

14   QUESTIONS ABOUT IT.
  

15   BY MR. BESHORE:
  

16      Q.  LET ME ASK YOU ABOUT THE FIRST ONE.  NORTH VALLEY, COST
  

17   SURVEY, PERCENT OF DAIRIES WITH A NET LOSS.  IT SAYS AT THE
  

18   BOTTOM, SOURCE, CDFA COST OF PRODUCTION FEEDBACK, INCLUDES
  

19   ORGANIC HERDS.  SO IS THAT A CDFA DATA SET?
  

20      A.  YES.  WELL, THEY DON'T PUBLISH THE NET INCOMES TO THE
  

21   PUBLIC, BUT IT IS A CALCULATION THAT YOU CAN RUN FROM THE
  

22   INFORMATION THEY PROVIDE --
  

23      Q.  OKAY.
  

24      A.  -- ON THE FEEDBACK SHEETS.
  

25      Q.  AND YOU DID THAT?
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 1      A.  YES.
  

 2      Q.  THE INFORMATION THAT -- YOU TOOK PUBLISHED CDFA
  

 3   INFORMATION AND --
  

 4      A.  DID SOME MATH.
  

 5      Q.  DID SOME MATH.  OKAY.  AND, FOR INSTANCE, CURRENTLY IN
  

 6   THE NORTH VALLEY SUBSET, YOU ARE SHOWING IN EXCESS OF 80 CLOSE
  

 7   TO 90 PERCENT?
  

 8      A.  90 PERCENT.
  

 9      Q.  RUNNING AT LESS THAN THE COST OF PRODUCTION?
  

10      A.  YES.
  

11      Q.  OKAY.  NOW, THE SECOND GRAPH CONFUSED ME, AND THAT'S
  

12   WHY I WANTED TO ASK YOU A QUESTION ABOUT IT.  IT SAYS CA
  

13   OVERBASE - FO, DO YOU MEAN FEDERAL ORDER OR WHAT DOES FO MEAN?
  

14      A.  THAT WAS A FEDERAL ORDER.
  

15      Q.  OKAY.  FEDERAL ORDER ALL MILK, SO I'M NOT FAMILIAR WITH
  

16   THAT TERMINOLOGY.  WHAT PRICE DID YOU MEAN THERE?
  

17      A.  WELL, THERE'S AN ALL MILK PRICE THAT'S PUBLISHED, THEN
  

18   THEY USE THAT IN THE --
  

19      Q.  OKAY.  SO THIS WAS -- THIS WAS A SUBTRACTION OF THE
  

20   PUBLISHED, THE USDA ALL MILK PRICE FOR CALIFORNIA?
  

21      A.  NOT FOR CALIFORNIA, FOR THE U.S.
  

22      Q.  OH, THE U.S., OKAY.  SO THIS WAS -- THIS WAS DONE TO
  

23   ILLUSTRATE THE ISSUES WITH THE MARGIN PROTECTION PROGRAM?
  

24      A.  YES, AND THE DISPARITY BETWEEN THE TWO PRICING SERIES.
  

25      Q.  OKAY.  SO IT IS UNITED STATES ALL MILK PRICE, AND WHICH

1284



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1   IS USED IN THE MARGIN PROTECTION PROGRAM?
  

 2      A.  YES.
  

 3      Q.  AND THE CALIFORNIA OVERBASE PRICE?
  

 4      A.  YES, IT REPRESENTS A BLEND PRICE FOR MOST OF THE
  

 5   PRODUCERS IN CALIFORNIA.
  

 6      Q.  BLEND PRICE ON ALL MILK THAT IS NOT SUBJECT TO QUOTA?
  

 7      A.  YES.
  

 8      Q.  BASE QUOTA.  OKAY.
  

 9       JUDGE CLIFTON:  MR. MAGNESON, WOULD YOU SCOOT YOUR CHAIR A
  

10   LITTLE CLOSER, I THINK THAT WILL BE WITH THE RIGHT DISTANCE.
  

11   BECAUSE YOU ARE TALL YOU MAY HAVE TO POINT UP THE MICROPHONE,
  

12   JUST UPWARD, IF YOU CAN.
  

13           NOW, MR. BESHORE MAY HAVE GRASPED IMMEDIATELY HOW TO
  

14   WORK THESE TWO AXIS, I NEED HELP.  SO IF YOU WOULD GO TO MOST
  

15   RECENT DOT ON YOUR GRAPH, YOUR SECOND GRAPH, THAT SHOWS JULY
  

16   2015, AND WHAT DOES THAT POINT SHOW ME?
  

17       MR. MAGNESON:  IT'S THE -- IT'S THE AMOUNT OF DOLLARS PER
  

18   HUNDREDWEIGHT THAT CALIFORNIA'S OVERBASE PRICE IS BELOW THE
  

19   NATIONAL ALL MILK PRICE.  SO IT'S ROUGHLY $2.40 OR SOMETHING
  

20   LIKE THAT IN JULY.
  

21       JUDGE CLIFTON:  THANK YOU.  THAT'S VERY HELPFUL.
  

22   BY MR. BESHORE:
  

23      Q.  OKAY.  SO THE SPREADSHEET PART OF THE TABLE ON THE
  

24   THIRD PAGE, I THINK YOU MIGHT HAVE TESTIFIED ABOUT THIS, WHAT
  

25   DO YOU CONSIDER THE AVERAGE HERD SIZE IN CALIFORNIA?
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 1      A.  PROBABLY LIKE 1200 MORE THAN --
  

 2      Q.  YOU USED A THOUSAND?
  

 3      A.  I USED A THOUSAND, YES, WITH A HERD AVERAGE OF 20,000
  

 4   POUNDS A UNIT.
  

 5      Q.  OKAY.  SO ON THIS TABLE YOU ATTEMPTED TO USE, WHAT,
  

 6   UTILIZATION FIGURES FROM CALIFORNIA CDFA POOL, AND THEN YOU
  

 7   APPLIED SOME FEDERAL ORDER CLASS PRICES TO THOSE TO GENERATE
  

 8   THESE NUMBERS?
  

 9      A.  YES.
  

10      Q.  TO TRY TO GET -- SO SOME OF THOSE YOU HAD TO REALLY
  

11   ESTIMATE BECAUSE YOU DON'T HAVE, LIKE A SINGLE CLASS 1 PRICE
  

12   FOR FEDERAL ORDER CLASS I PRICE IN CALIFORNIA?
  

13      A.  NO, I THINK I USED LIKE A $1.70.
  

14      Q.  OKAY.
  

15      A.  CAP.
  

16      Q.  THANK YOU.  THANK YOU, MR. MAGNESON, I DON'T HAVE ANY
  

17   OTHER QUESTIONS.
  

18       JUDGE CLIFTON:  YOU SEE, MR. BESHORE GRASPS INSTANTLY WHAT
  

19   YOU ARE PORTRAYING HERE.  ME, NOT SO MUCH.  SO WHAT DID YOU
  

20   JUST TELL HIM ABOUT USING THE $1.74 DID YOU SAY?
  

21       MR. MAGNESON:  WELL, THERE'S A CLASS I BASE PRICE, AND THEN
  

22   DIFFERENT REGIONS OF THE COUNTRY HAVE DIFFERENTIAL CLASS I
  

23   DIFFERENTIAL.
  

24       JUDGE CLIFTON:  YES.
  

25       MR. MAGNESON:  SO I USED THE CLASS I BASE PRICE, PLUS $1.70
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 1   TO USE FOR WHEN I'M CALCULATING THE UTILIZATION ON DIFFERENT
  

 2   CLASSES, I WOULD USE THAT MILK PRICE.  I USED THAT MILK PRICE
  

 3   FOR THE CLASS I PORTION OF THE UTILIZATION.
  

 4       JUDGE CLIFTON:  AND SO IF WE LOOK AT THE BOTTOM OF THAT
  

 5   GRAPH, AND I'M LOOKING AT 2014, DECEMBER, TELL ME AS I READ
  

 6   ALONG THAT LINE, WHAT THE SIGNIFICANCE OF THESE NUMBERS IS.
  

 7       MR. MAGNESON:  THE $1.80 WAS PER HUNDREDWEIGHT PRICE FOR
  

 8   DECEMBER THAT WAS $1.80 PER HUNDREDWEIGHT LOWER THAN WHAT THE
  

 9   FEDERAL ORDER LOWER.  THE CALIFORNIA BLEND PRICE IS THAT MUCH
  

10   LOWER THAN WHAT A FEDERAL ORDER BLEND PRICE WOULD HAVE BEEN
  

11   USING THE FEDERAL ORDER CLASS PRICES AND CALIFORNIA'S
  

12   UTILIZATION.  SO WHAT I WAS TRYING TO SEE IS WHAT THE COST IS
  

13   TO CALIFORNIA DAIRY PRODUCERS BECAUSE OF OUR LOWER CALIFORNIA
  

14   CLASS PRICES.
  

15           SO I DID A MONTHLY CALCULATION, AND THEN SUMMARIZED ON
  

16   ANNUAL BASIS, AND THEN THOSE ARE TOTALED UP AT THE BOTTOM FOR A
  

17   TOTAL COST OVER THAT PERIOD.  ONE OF THEM WAS FROM 2009, ONE
  

18   WAS FROM 2011, AND THEN BELOW THAT IS LOOKING AT IT WITH
  

19   DIFFERENT HERD SIZES.  SO IT BASICALLY SHOWS THE COST TO THE
  

20   PRODUCERS FOR, BECAUSE OF OUR LOWER CALIFORNIA CLASS PRICES  IS
  

21   WHAT ITS TRYING TO SUMMARIZE.
  

22       JUDGE CLIFTON:  ALL RIGHT.  AND SO BASICALLY YOU HAVE HERE,
  

23   WHEN YOU STARTED FROM JANUARY OF 2009, YOU'RE INCLUDING ONE,
  

24   TWO, THREE, FOUR, FIVE, SIX YEARS WORTH OF DATA; IS THAT RIGHT?
  

25   IN THESE, IN YOUR LITTLE CHART AT THE BOTTOM?

1287



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1       MR. MAGNESON:  YES.
  

 2       JUDGE CLIFTON:  ALL RIGHT.  BUT WHEN YOU RUN IT FROM
  

 3   JANUARY OF 2011, YOU HAVE FOUR YEARS OF DATA THAT YOU ARE
  

 4   SHOWING.
  

 5       MR. MAGNESON:  YES.
  

 6       JUDGE CLIFTON:  ALL RIGHT.  AND WHAT IS THE SIGNIFICANCE IN
  

 7   WHETHER YOU GO CLEAR BACK TO JANUARY OF 2009 AND TELL US THE
  

 8   AVERAGE OVER SIX YEARS, OR WHETHER YOU BEGIN IN JANUARY OF
  

 9   2011?
  

10       MR. MAGNESON:  JUST CURIOSITY, I GUESS.  I JUST WANTED TO
  

11   SEE, YOU KNOW, IF THERE WAS MUCH, THAT MUCH OF A DIFFERENCE
  

12   GOING BACK FURTHER OR LOOKING AT IT FOR A SHORTER PERIOD OF
  

13   TIME.
  

14       JUDGE CLIFTON:  ALL RIGHT.  IT APPEARS WHEN YOU INCLUDE
  

15   THOSE TWO YEARS, 2009 AND 2010, THAT THINGS ARE WORSE; IS THAT
  

16   RIGHT?
  

17       MR. MAGNESON:  YEAH, WE -- 2009 AND 2010 -- AND 2010 --
  

18   WERE WORSE, YEAH.  IF YOU LOOK AT THE AVERAGE PER
  

19   HUNDREDWEIGHT, THERE'S $1.26 GOING BACK TO '09.
  

20       JUDGE CLIFTON:  WELL, I'M SO GLAD THAT SOMEBODY BY ACCIDENT
  

21   MADE THESE COPIES FOR US.
  

22           WHO NEXT WILL ASK MR. MAGNESON QUESTIONS?  DR. SCHIEK?
  

23       MR. SCHIEK:  GOOD AFTERNOON.  WILLIAM SCHIEK WITH THE DAIRY
  

24   INSTITUTE.
  

25   /////
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 1                        CROSS-EXAMINATION
  

 2   BY MR. SCHIEK:
  

 3      Q.  MR. MAGNESON, I JUST WANT TO MAKE SURE I UNDERSTAND THE
  

 4   DATA THAT ARE IN THESE GRAPHS, AND SO I JUST HAD A COUPLE OF
  

 5   QUESTIONS.
  

 6           WITH THE FIRST GRAPH, WHICH IS "THE NORTH VALLEY COST
  

 7   SURVEY - PERCENT OF DAIRIES WITH A NET LOSS" AND YOU SAID THE
  

 8   SOURCE WAS THE CDFA COST OF PRODUCTION FEEDBACKS; IS THAT
  

 9   RIGHT?
  

10      A.  YES.
  

11      Q.  AND SO I PULLED THAT UP THERE.  AM I RIGHT IN LOOKING
  

12   AT THE, LET'S SEE, NORTH VALLEY?
  

13      A.  THERE'S A TOTAL COST COLUMN.
  

14      Q.  OKAY.  TOTAL COST.  AND --
  

15      A.  AND THEN THERE'S AN AVERAGE MILK PRICE OR GROSS MILK
  

16   PRICE.
  

17      Q.  RIGHT.
  

18      A.  SO --
  

19      Q.  SO THE GROSS MILK PRICE IS GROSS MILK RECEIPTS?
  

20      A.  YES.
  

21      Q.  SO THAT WOULD NOT INCLUDE CATTLE SALES OR ANYTHING
  

22   ELSE, JUST PURE MILK, RIGHT?  JUST THE MILK SIDE OF THE
  

23   BUSINESS?
  

24      A.  YES.
  

25      Q.  THERE ARE, I BELIEVE, 61; IS THAT RIGHT?  NO?
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 1      A.  YES.  COULD BE.  VARIES BETWEEN 60 AND 61 OR 59
  

 2   PRODUCERS.
  

 3      Q.  61.  AND ACTUALLY, I'M NOT GETTING THE WHOLE PICTURE
  

 4   HERE, BUT -- SO FOR THE FIRST QUARTER I DETECT A LOW COST OF
  

 5   AROUND $14.34, AND WELL -- LET'S SEE.  20, HIGH OF $26.32 PER
  

 6   HUNDREDWEIGHT.  WOULD THAT BE AN ORGANIC THEORY, THAT $26.32,
  

 7   DO YOU THINK?
  

 8      A.  I HAVE TO ADMIT THAT.
  

 9      Q.  OKAY.  OTHERWISE, THAT'S A REALLY WIDE RANGE OF COST?
  

10      A.  YEAH.  I THINK IF YOU LOOKED AT THEIR GROSS RECEIPTS
  

11   FOR THAT DAIRY, PROBABLY BE HIGHER, ALSO.
  

12      Q.  RIGHT.  AND DID YOU INCLUDE THAT IN DETERMINING WHETHER
  

13   THERE WAS A LOSS OR NOT?
  

14      A.  YES, THAT'S PROBABLY THE ONLY REASON IT IS NOT A
  

15   HUNDRED PERCENT.
  

16      Q.  OKAY.  GOING BACK TO YOUR TABLE ON THE LAST PAGE, WHICH
  

17   IS THE LOSSES.  "LOSSES BASED ON CALIFORNIA'S CLASS UTILIZATION
  

18   AND FEDERAL ORDER CLASS PRICES."
  

19      A.  UH-HUH.
  

20      Q.  I'M TRYING TO -- IS THIS TIED IN WITH THE COST DATA OR
  

21   IS THIS JUST A DIFFERENCE IN PRICES EXPRESSED OVER TIME?
  

22      A.  THOSE ARE JUST DIFFERENCE IN PRICES.
  

23      Q.  OKAY.  AND TO JUDGE CLIFFTON'S POINT ABOUT THE TWO
  

24   DIFFERENT PERIODS YOU HAVE GOT AT THE BOTTOM THERE, ONE BEING
  

25   LARGER THAN THE OTHER, IS THAT, AM I RIGHT, THAT'S JUST BECAUSE
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 1   YOU ARE SUMMING, YOU HAVE GOT DIFFERENCES IN PRICES OVER THE
  

 2   WHOLE PERIOD WHERE THERE'S A GAP THERE.  YOU ARE JUST SUMMONING
  

 3   A LONGER PERIOD WITH GAPS, RIGHT?  LONGER PERIOD, LOWER PRICES,
  

 4   AND THAT'S WHY THAT NUMBER, THAT SECOND NUMBER IS BIGGER?
  

 5   BECAUSE IT ALMOST LOOKS LIKE THE PRICES --
  

 6      A.  WELL, I THINK THAT WHEN I WAS EXPLAINING TO HER THE
  

 7   DIFFERENCE, I THINK I HAD IT BACKWARDS, BECAUSE I THINK THE '09
  

 8   AND '10, THE TWO YEARS THAT WERE LEFT OFF, ACTUALLY, THE
  

 9   MARGINS ARE NARROWER ON THOSE YEARS AND THAT'S WHY THE
  

10   DIFFERENCE IS LESS THAN WHEN COMPARED TO BACK JUST TO 2011.
  

11      Q.  OKAY.  LOOKING AT THE TOTAL COST ON THE FEEDBACK
  

12   REPORTS AGAIN, THERE'S A LOT OF -- THERE'S NUMBERS, LIKE I
  

13   SAID, $14.32 WAS THE LOWEST, AND 26 SOMETHING WAS THE HIGHEST,
  

14   BUT THERE'S SOME THE 16, 17, 18, 19 RANGE.  ARE THOSE
  

15   CONVENTIONAL DAIRIES?  THOSE ARE CONVENTIONAL DAIRIES?
  

16      A.  YES.
  

17      Q.  WHY WOULD THERE BE SUCH A BIG DIFFERENCE IN COST
  

18   BETWEEN $14.32, FOR EXAMPLE, AND $19, THAT'S ABOUT, LET'S SAY
  

19   IT IS $19.32, THAT WOULD BE ABOUT $5 A HUNDREDWEIGHT?
  

20      A.  I WOULD HAVE TO LOOK AT --
  

21      Q.  OKAY.
  

22      A.  -- THE INDIVIDUAL HERDS TO SEE.  IT COULD BE MILK
  

23   PRODUCTION, IT COULD BE THE PRICE OF THEIR FEED CONTRACT THAT
  

24   MIGHT BE DIFFERENT, DIFFERENT TIME PERIODS.  SO --
  

25      Q.  ALL RIGHT.
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 1      A.  COMPONENTS MIGHT BE DIFFERENT, YOU KNOW.
  

 2      Q.  MY LAST QUESTION IS JUST, WHEN YOU WERE LOOKING AT THE,
  

 3   IN BOTH CASES THE OVERBASE PRICE AND THE FEDERAL ORDER IN THE
  

 4   GRAPH WHERE YOU ARE LOOKING AT THE DIFFERENCE BETWEEN THE
  

 5   CALIFORNIA OVERBASE AND THE U.S. ALL MILK PRICE, AND THEN THE
  

 6   ONE WHERE YOU HAVE GOT THE DIFFERENCE BETWEEN THE FEDERAL ORDER
  

 7   CLASS PRICE AND THE CALIFORNIA OVERBASE PRICE?  CDFA ALSO
  

 8   PUBLISHES A STATEWIDE BLEND.  DID YOU CONSIDER LOOKING AT THAT
  

 9   PRICE DIFFERENCE, AS WELL AS THE OVERBASE?  I'M JUST ASKING
  

10   BECAUSE IT SEEMS LIKE, SEEMS LIKE THE BLEND WOULD BE MORE OF AN
  

11   APPLES TO APPLES COMPARISON?
  

12      A.  YES, IT MIGHT BE.  IF THERE IS, YOU KNOW, EITHER
  

13   SERIES, I GUESS, WOULD PROBABLY GIVE BASICALLY THE SAME
  

14   RESULTS, THERE MIGHT BE A LITTLE DIFFERENCE, BUT IT'S -- I
  

15   THINK THAT THE OVERBASE PRICE REPRESENTS THE MAJORITY OF THE
  

16   MILK IN THE STATE.
  

17      Q.  OKAY.
  

18      A.  PROBABLY.
  

19      Q.  SO I'M JUST LOOKING AT A COUPLE OF NUMBERS HERE, JUST
  

20   FOR COMPARISON.  AND I CAN -- I CAN PROVIDE THIS, IF YOU WANT.
  

21   BUT THIS IS DATA FOR 2012, FOR EXAMPLE.  AND THE STATEWIDE
  

22   OVERBASE IS $17.27 PER HUNDREDWEIGHT FOR DECEMBER, AND THE
  

23   STATEWIDE BLEND IS $18.65, SO IT IS OVER A DOLLAR MORE IN TERMS
  

24   OF REVENUE.
  

25      A.  LIKE I SAID, I THINK PROBABLY 75 OR 80 PERCENT OF THE
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 1   MILK IN THE STATE IS GETTING OVERBASE, SO I THINK THE MAJORITY
  

 2   OF THE PRODUCERS AND THE MAJORITY OF THE MILK IS RECEIVING LESS
  

 3   THAN THE BLEND.
  

 4      Q.  OKAY?
  

 5      A.  I MEAN, THERE'S JUST, YOU KNOW, THE QUOTA REPRESENTS
  

 6   SUCH A SMALL PART OF THE NUMBER OF PRODUCERS THAT WOULD GO INTO
  

 7   A STATEWIDE BLEND VERSUS AN OVERBASE PRICE.
  

 8      Q.  BUT WOULDN'T THE BLEND BE WEIGHTED BY THE FACT THAT
  

 9   THERE'S LESS QUOTA, TOO?
  

10      A.  I'M LOOKING AT THE NUMBER OF PRODUCERS THAT ARE
  

11   AFFECTED, YOU KNOW.
  

12      Q.  OKAY.  THANK YOU.
  

13       JUDGE CLIFTON:  DO YOU WANT TO WALK ME THROUGH THAT AS TO
  

14   WHY, GIVEN THE QUOTA, WHY IT IS THAT THE MAJORITY OF THE
  

15   PRODUCERS AND THE MAJORITY OF THE MILK ARE GETTING THE
  

16   OVERBASE, NOT THE BLEND?
  

17       MR. MAGNESON:  WELL, JUST, THERE'S A -- THERE'S JUST A
  

18   FIXED AMOUNT OF QUOTA AVAILABLE FOR PRODUCERS, AND IT'S
  

19   DISTRIBUTED TO VERY FEW PRODUCERS, SO -- AND AS THE MILK
  

20   PRODUCTION HAS GROWN IN THE STATE OVER THE YEARS, AND QUOTA, NO
  

21   NEW QUOTA HAS BEEN DIVVIED OUT OR GIVEN OUT, THE MAJORITY OF
  

22   THE PRODUCERS IN THE STATE NOW HAVE VERY LITTLE QUOTA, AND VERY
  

23   LITTLE BIT OF MILK IS ACTUALLY COVERED BY QUOTA.  MOST
  

24   PRODUCERS GET AN OVERBASE PRICE.
  

25       JUDGE CLIFTON:  THANK YOU.  WHO ELSE WOULD LIKE TO QUESTION
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 1   MR. MAGNESON?
  

 2       MR. ENGLISH:  CHIP ENGLISH FOR THE DAIRY INSTITUTE OF
  

 3   CALIFORNIA.  THANK YOU, MR. MAGNESON.
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. ENGLISH:
  

 6      Q.  SO YOU HAVE INDICATED IN A COUPLE OF QUESTIONS AND
  

 7   ANSWERS TO MR. SCHIEK ABOUT ORGANIC, AND I THINK YOU IMPLIED
  

 8   THIS, BUT LET'S GET IT CLEAR.  YOU, YOURSELF, ARE AN ORGANIC
  

 9   OPERATION, CORRECT?
  

10      A.  YES.
  

11      Q.  AND THE PAY PRICE YOU RECEIVE FOR ORGANIC MILK IS
  

12   SIGNIFICANTLY HIGHER THAN CONVENTIONAL MILK, CORRECT?
  

13      A.  IT IS NOW, TODAY.
  

14      Q.  IT IS TODAY.
  

15      A.  YEAH.  LAST YEAR IT WASN'T.
  

16      Q.  WELL, LAST YEAR WE HAD RATHER HIGH CONVENTIONAL PRICES,
  

17   CORRECT?  BUT YOU STILL RECEIVED MORE LAST YEAR THAN
  

18   CONVENTIONAL MILK?
  

19      A.  YES, A LITTLE BIT.
  

20      Q.  OKAY.  THAT'S ALL I HAVE.
  

21       JUDGE CLIFTON:  WHO ELSE HAS QUESTIONS FOR MR. MAGNESON?
  

22       MR. RICHMOND:  BILL RICHMOND, USDA.  THANK YOU,
  

23   MR. MAGNESON, FOR YOUR TESTIMONY.
  

24                        CROSS-EXAMINATION
  

25   BY MR. RICHMOND:
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 1      Q.  DO YOU BELONG TO A COOPERATIVE?
  

 2      A.  NO, I DON'T.
  

 3      Q.  YOU DO NOT.  THAT'S ALL WE HAVE.  WE APPRECIATE IT VERY
  

 4   MUCH.  THANK YOU.
  

 5      A.  INDEPENDENT.
  

 6       JUDGE CLIFTON:  ARE THERE ANY OTHER QUESTIONS OF
  

 7   MR. MAGNESON?  IS THERE ANYTHING YOU WANTED TO ADD,
  

 8   MR. MAGNESON?
  

 9       MR. MAGNESON:  I WISH I DIDN'T PUT THOSE GRAPHS IN THERE.
  

10       JUDGE CLIFTON:  I'M GLAD YOU DID.  THANK YOU VERY MUCH.
  

11           MR. CONTENTE, YOU MAY BE SEATED.  I'LL SWEAR YOU IN IN
  

12   A SEATED POSITION.  WOULD YOU RAISE YOUR RIGHT HAND, PLEASE.
  

13   DO YOU SOLEMNLY SWEAR OR AFFIRM UNDER PENALTY OF PERJURY, THAT
  

14   THE EVIDENCE YOU WILL PRESENT WILL BE THE TRUTH?
  

15       MR. CONTENTE:  I DO.
  

16       JUDGE CLIFTON:  OKAY.  THANK YOU.  PLEASE STATE AND SPELL
  

17   YOUR NAME.
  

18       MR. CONTENTE:  JOAQUIN CONTENTE, J-O-A-Q-U-I-N,
  

19   C-O-N-T-E-N-T-E.
  

20           MY PRESENTATION TODAY SHOULD BE FAIRLY BRIEF COMPARED
  

21   TO THE PREVIOUS TWO.
  

22           I WOULD LIKE TO, FIRST OF ALL, JUST STATE THAT I'M A
  

23   DAIRYMAN OUT OF HANFORD, CALIFORNIA.  I HAVE GOT MY SON AND MY
  

24   DAUGHTER THERE THAT ARE THERE WITH ME ON THE DAIRY.  MY BROTHER
  

25   THAT WAS A PARTNER, PASSED AWAY DUE TO AN ACCIDENT A LITTLE
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 1   OVER THREE YEARS AGO AND I SURE DO MISS HIM, ESPECIALLY AT 53
  

 2   YEARS OLD WHEN HE PASSED AWAY.
  

 3           I WOULD LIKE TO THANK USDA, FIRST OF ALL, FOR ALL OF
  

 4   THE HARD WORK THAT THEY ARE DOING TO HAVE THIS PROCEDURE AND
  

 5   THIS PROCESS GO ON.  I THINK IT IS VERY IMPORTANT.
  

 6           I APPRECIATE ALL THE WORK THAT THE COOPS, THE THREE
  

 7   MAJOR COOPS, THEIR PROPOSAL THAT THEY PUT OUT.  I THINK IT'S
  

 8   BEEN LONG FORTHCOMING BY THE DAIRY PRODUCER HERE IN THE STATE.
  

 9   OUR ORGANIZATION HAS ADVOCATED THIS PROCESS MANY, MANY YEARS
  

10   AGO.  SO I DO APPRECIATE ALL THE HARD WORK THAT'S BEEN GOING
  

11   ON.
  

12           IN FACT, MY TALK TODAY IS GOING TO BE THE DISCUSSION ON
  

13   MAKING THIS PROCESS -- EXCUSE ME -- MAKING THIS PROCESS
  

14   WORTHWHILE FOR HAPPENING.  I HAVE HAPPENED TO TRAVEL TO A
  

15   COUPLE OF DIFFERENT THIRD WORLD COUNTRIES, INDIA AND SOUTH
  

16   AFRICA ON SOME DAIRY MEETINGS THAT WE USED TO HAVE, SOME WORLD
  

17   DAIRY MEETINGS, I PARTICIPATED IN THOSE, AND SO I GOT A
  

18   FIRSTHAND LOOK OF WHAT IT'S LIKE TO BE IN THOSE COUNTRIES.  AND
  

19   WE TRAVELLED OUT TO THE COUNTRYSIDE TO GET A, TO SEE WHAT THE
  

20   REAL THING LOOKS LIKE OUT THERE, BECAUSE YOU HEAR ABOUT THESE
  

21   THIRD WORLD COUNTRIES AND THEIR CONDITIONS AND SO ON.
  

22           WE ARE VERY, VERY FORTUNATE TO BE LIVING IN THIS
  

23   COUNTRY.  MY MOM AND MY DAD ARE BOTH IMMIGRANTS FROM, EVEN
  

24   THOUGH MY MOM WAS BORN HERE, BUT SHE WAS SIX YEARS OLD WHEN SHE
  

25   WENT BACK TO THE AZURE ISLANDS.
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 1           MY DAD WAS NOT BORN HERE, BUT HE IMMIGRATED HERE LATER
  

 2   ON.  HIS FIRST TRIP WAS TO BRAZIL WITH HIS BROTHER AND THEY HAD
  

 3   A CASH-AND-CARRY DAIRY BUSINESS IN BRAZIL.  HE WAS THERE FOR
  

 4   TEN YEARS, HE WASN'T MARRIED AT THE TIME, BUT HE, WHAT HE SAW
  

 5   WAS HAPPENING IN BRAZIL WAS THE ECONOMIC CLIMATE WAS SOMETHING
  

 6   THAT HE DIDN'T THINK WAS VERY GOOD FOR THE FUTURE.  HE WAS
  

 7   STILL A YOUNG MAN AT THE TIME.  SO HE DECIDED AFTER TEN YEARS
  

 8   OF THE VERY VOLATILE MARKET IN BRAZIL TO GO BACK TO THE AZURE
  

 9   ISLANDS AND HE MARRIED MY MOM, AND THEN HE EMIGRATED TO THE
  

10   UNITED STATES TO CALIFORNIA TO BE WITH THE BROTHER THAT WAS
  

11   THERE, THAT HAD EMIGRATED IN 1920 WHEN HE WAS 20 YEARS OLD
  

12   BECAUSE HE WAS BORN -- THAT WAS MY UNCLE -- HE WAS BORN NOT YET
  

13   THE TURN OF THE LAST CENTURY.
  

14           AND SO MY UNCLE STARTED HIS FIRST DAIRY DOWN IN
  

15   LOS ANGELES IN THAT AREA IN THE LATE, IN THE MIDDLE 20'S,
  

16   AROUND 1926.  AND THAT DAIRY DIDN'T LAST TOO LONG DUE TO
  

17   HOOF-IN-MOUTH DISEASE THAT TOOK THOSE COWS OUT, SO HE HAD TO GO
  

18   BACK TO MILKING COWS BY HAND, BY THE WAY, BACK IN THOSE DAYS,
  

19   FOR ANOTHER TWO YEARS, AND THEN HE MANAGED TO SAVE ENOUGH MONEY
  

20   TO START ANOTHER DAIRY THAT HE STARTED DOWN IN THE VALLEY IN
  

21   THE HANFORD-LEMOORE AREA.
  

22           AND THIN IN 1950, WHEN MY DAD RETURNED BACK TO THE
  

23   AZURES AND MARRIED MY MOM, THEN HE CAME TO THE LEMOORE AREA,
  

24   AND THERE WERE PARTNERS, SEVERAL DIFFERENT PARTNERS WITH MY
  

25   UNCLE AT THAT TIME, SO THIS IS A DAIRY THAT WAS STARTED IN 1928
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 1   THAT I HAVE TODAY.
  

 2           THE POINT I'M TRYING TO MAKE HERE IS THAT OUR BUSINESS
  

 3   IS MORE THAN JUST NUTS AND BOLTS, IT'S PEOPLE AND THEIR LIVES.
  

 4   AND YOU ARE TALKING ABOUT PEOPLE THAT PUT EVERYTHING AT STAKE
  

 5   TO LEAVE WHERE THEY WERE, TO GO OUT AND START A NEW LIFE WITH A
  

 6   THIRD GRADE EDUCATION.  BOTH MY DAD AND MY -- AND MY UNCLE,
  

 7   THAT WAS BASICALLY EDUCATION THAT THEY WOULD RECEIVE BACK IN
  

 8   THOSE DAYS IN THOSE ISLANDS.
  

 9           NOW, THESE PEOPLE WORKED EXTREMELY, EXTREMELY HARD TO
  

10   MAKE END'S MEET AND TO GET WHERE THEY GOT.  WHEN I GRADUATED
  

11   HIGH SCHOOL IN THE LATE '60'S, I HAD TO MAKE A DECISION,
  

12   BECAUSE MY DAD DIDN'T GET MARRIED UNTIL HE WAS LATE, HE WAS
  

13   ABOUT 40-YEARS OLD, MY UNCLE WAS ALREADY 18 YEARS OLDER THAN
  

14   THAT, AND THESE OLD GUYS HAD THESE FACILITY GOING, SMALL DAIRY,
  

15   180 COWS, 22 ACRES.  AND I HAD RECEIVED A SCHOLARSHIP BUT -- TO
  

16   GO TO FRESNO STATE -- BUT TO DO THAT AT THIS POINT IN LIFE WITH
  

17   THE SMALL DAIRY, THEY WERE NOT GOING TO BE ABLE TO HOLD ONTO
  

18   IT.  SO I MADE THE DECISION TO STAY ON THE DAIRY AND DO MY BEST
  

19   AND HELP THEM OUT.  AND IT WAS A LITTLE BIT ROCKY AT FIRST WHEN
  

20   YOU ARE THE YOUNG KID COMING IN, AND THE OLDEST PARTNER THAT'S
  

21   IN THE DAIRY THERE, MY UNCLE, WAS 50 YEARS OLDER THAN I WAS,
  

22   AND SO THIS YOUNG KID DOESN'T KNOW NOTHING.  AND SO WE HAD TO
  

23   KNOCK OUR HEADS A FEW TIMES AND GO BACK AND FORTH, AND I WENT
  

24   AHEAD AND IMPLEMENTED SOME EFFICIENCY PROCEDURES, AND CHANGES
  

25   IN FEEDS AND THINGS LIKE THAT, AND WE WENT FROM A SMALL 180-COW
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 1   DAIRY, AND THE 22 ACRES TO -- TODAY IT'S NOT A VERY LARGE
  

 2   DAIRY, IT IS NOT EVEN AVERAGE, IT IS ONLY ABOUT 750 COWS THAT
  

 3   WE'RE MILKING THERE, WE HAVE GOT ABOUT 500 ACRES OF GROUND, AND
  

 4   WE RAISE MOST OF OUR OWN FEEDS.
  

 5           NOW, THE POINT I'M TRYING TO MAKE HERE IS NOT ABOUT ME
  

 6   OR WHAT HAPPENED TO ME, BUT THE ABILITY FOR US TO BE HERE
  

 7   TODAY.  NOW, I TESTIFIED AT A USITC HEARING ONE TIME, AND I HAD
  

 8   A GENTLEMAN FROM A LARGE CORPORATION THAT TESTIFIED AHEAD OF
  

 9   ME, SAYING THAT THE REASON FOR PROSPERITY WAS THAT THESE TRADE
  

10   DEALS, THESE FREE TRADE DEALS, WERE GOING TO MAKE PEOPLE
  

11   PROSPEROUS.  NOW, AFTER VISITING, AFTER VISITING THE THIRD
  

12   WORLD COUNTRIES, WHAT WAS MISSING IN THOSE COUNTRIES THAT
  

13   CAUSED THOSE PEOPLE NOT TO BE PROSPEROUS WAS THE RESOURCES,
  

14   SOUTH AFRICAN DIAMONDS, COAL, IRON ORE, LOTS OF FISHING, LOTS
  

15   OF LAND, LOTS OF SUN.  NO, IT WASN'T THAT.  IN INDIA, SAME.
  

16   SAME THING YOU COULD SAY ABOUT INDIA, LOTS OF RESOURCES THERE.
  

17   BUT ONE THING WAS MISSING IN THESE COUNTRIES THAT LACKED FOR
  

18   PEOPLE TO BE PROSPEROUS.  AND ALL YOU GOT TO DO IS IDENTIFY THE
  

19   COUNTRIES OF THE WORLD THAT ARE PROSPEROUS, AND THEY ALL HAVE
  

20   THIS, IT'S CALLED DEMOCRACY.  IT'S CALLED THE ABILITY FOR
  

21   PEOPLE TO EMPOWER THEMSELVES, TO GET A PIECE OF THE DREAM.
  

22            WHAT THIS HEARING THAT'S GOING ON HERE TODAY, IT'S A
  

23   VERY LONG PROCESS, IT'S A VERY THOROUGH PROCESS, IT'S NOT EASY,
  

24   BUT IT'S WHAT -- IT'S WHAT HELPS PRODUCERS TO BE ABLE TO GET A
  

25   PIECE OF THAT DREAM.
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 1           AND SO AT THE END OF THE DAY -- AND I DON'T KNOW WHEN
  

 2   THAT DAY IS GOING TO BE FOR THESE HEARINGS HERE IN CALIFORNIA,
  

 3   BUT SOUNDS LIKE IT IS GOING TO BE SEVERAL MONTHS -- AT THE END
  

 4   OF THE DAY, THERE'S GOING TO BE PROBABLY SOME PROCESS THAT'S
  

 5   GOING TO HELP PROCEDURES.  AND IT'S NOT GOING TO BE THE TOTAL
  

 6   ANSWER, IT'S JUST GOING TO BE A SMALL PIECE OF WHAT NEEDS TO BE
  

 7   DONE.
  

 8           JUST TO GIVE YOU A GLIMPSE OF WHAT'S HAPPENED IN MY
  

 9   AREA, IN HANFORD, CALIFORNIA, FIVE MILES FROM WHERE MY DAIRY IS
  

10   WE HAVE LOST ALREADY OVER 16 DAIRY FARMS THAT ARE GONE FOREVER.
  

11   WE HAVE HAD SOME VERY GOOD TOP REGISTERED HERDS SOLD OUT.  WE
  

12   HAVE HAD SOME GOOD OPERATORS THAT DECIDED TO THROW IN THE
  

13   CHIPS, WHY FIGHT THE FIGHT WHEN YOU CAN PLANT TREES AND KICK
  

14   BACK, AND GET $4 TO $5 A POUND FOR YOUR NUTS.  BY THE WAY, THE
  

15   REASON THOSE NUTS ARE SO HIGH IS BECAUSE THERE IS A LOT OF
  

16   BUYERS, IT IS NOT A CONCENTRATED MARKET LIKE OURS IS.  A LOT OF
  

17   INDEPENDENT BUYERS OUT THERE.  IN THE ALMOND INDUSTRY, THERE'S
  

18   OVER A HUNDRED INDEPENDENT BUYERS OUT THERE, KNOCKING ON YOUR
  

19   DOOR TO BUY YOUR ALMONDS.  NOT SO MUCH IN THE WALNUTS, BECAUSE
  

20   THE WALNUTS HAS BEEN AN OLDER INDUSTRY THAT'S BEEN AROUND IN
  

21   OUR AREA FOR AWHILE SO IT'S A LITTLE MORE CONCENTRATED.  THAT'S
  

22   ONE OF THE REASONS THAT THE ALMONDS ARE SO MUCH BETTER.  IT'S A
  

23   NEWER INDUSTRY, YOUNGER INDUSTRY.
  

24           SO THIS COMING FRIDAY, WHICH IS A COUPLE DAYS AWAY, ONE
  

25   OF MY CLOSEST NEIGHBORS TO ME HE'S BEEN IN BUSINESS, HIS FAMILY
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 1   HAS BEEN IN BUSINESS A LITTLE BIT LONGER THAN HISTORY THAT I
  

 2   HAVE -- IN FACT, IN 1964, WHEN I WAS 14-YEARS OLD, THEY HELPED
  

 3   US MOVE FROM A RENTED FACILITY THAT WE HAD TO THE FACILITY THAT
  

 4   WE ARE ON NOW, WITH THEIR 16-FOOT, '50 CHEVY FLATBED PANEL
  

 5   TRUCK, THAT OUR SMALL HERD THAT WE HAD, HE HELPED US MOVE, HIS
  

 6   GRANDFATHER, TO THE DAIRY.  THEY ARE GOING TO BE SELLING THEIR
  

 7   750 COW HERD, DOWN THE ROAD A MILE FROM ME.  THERE'S ONLY GOING
  

 8   TO BE ONE DAIRY THAT'S PROBABLY WITHIN A MILE, NEXT DAIRY IS
  

 9   PROBABLY ABOUT TWO MILES AWAY.  AND WE HAVE ALREADY LOST, LIKE
  

10   I SAID, OVER 16 WITHIN FIVE-MILE RADIUS.
  

11           THE LANDSCAPE OF THE DAIRY INDUSTRY IN CALIFORNIA IS
  

12   SHRINKING, NOT SO MUCH IN COWS, EVEN THOUGH WE ARE LOSING A LOT
  

13   OF CATTLE, I GO TO THE LOCAL CATTLE SALE OVER IN THE STOCKYARD,
  

14   IT'S A MAJOR CATTLE SALE FOR DAIRY COWS IN THE NATION.  AND
  

15   OVER 50 PERCENT, BETWEEN 50 PERCENT AND TWO-THIRDS OF THE COWS,
  

16   THE HEIFERS, EXCUSE ME, OF THE HEIFER SALE THAT THEY HAVE EVERY
  

17   FIRST WEDNESDAY OF THE MONTH, OVER 50 PERCENT, TWO-THIRDS, ARE
  

18   LEAVING THE STATE.  THOSE COWS ARE NOT GOING TO BE HERE.  THOSE
  

19   HEIFERS ARE NOT GOING TO BE HERE.  AND WE HAVE SEEN A REDUCTION
  

20   IN OUR MILK PRODUCTION IN THIS STATE.  THERE'S A REASON FOR
  

21   THAT.
  

22           AND MY PROJECTIONS FOR THE FUTURE, IT'S ONLY
  

23   PROJECTIONS, THEY DON'T MEAN NOTHING, BUT I WOULD SAY THAT IN
  

24   THE FUTURE YOU ARE GOING TO SEE MILK PRICES IN CALIFORNIA EQUAL
  

25   TO WISCONSIN OR HIGHER.  IT'S THE ONLY WAY YOU ARE GOING TO
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 1   HAVE MILK IN CALIFORNIA IN THE FUTURE.  IT MAY TAKE A FEW
  

 2   YEARS, BUT WITH WHAT WE'RE SEEING IN THE NUTS, EVERY LITTLE
  

 3   PIECE OF GROUND, TWO ACRES, FIVE ACRES, IT DOESN'T MATTER,
  

 4   DAIRIES THAT SELL OUT, GROUND UP, TREES ARE IN BEFORE YOU KNOW
  

 5   IT, ALMONDS ARE IN PRODUCTION IN THREE YEARS.  IT'S CRAZY.  NOT
  

 6   TO MENTION THE WATER CRISIS.  TREMENDOUS AMOUNT OF DRILLING
  

 7   GOING ON OUT THERE, AND SOME SHORTAGES IN CERTAIN PARTS OF THE
  

 8   STATE.  NOT SO MUCH IN OUR AREA, JUST A LOT OF DRILLING IN OUR
  

 9   AREA, VERY EXPENSIVE DRILLING, BUT IF YOU GOT NUTS YOU CAN
  

10   AFFORD IT.  AND SO THE TREND IS THAT YOU ARE GOING TO SEE FEWER
  

11   DAIRIES, LARGER DAIRIES, AND IT'S GOING TO BE -- IT'S GOING TO
  

12   BE A DIFFERENT LANDSCAPE.
  

13           AND THE POINT I'M TRYING TO MAKE IS THAT THIS PROCESS
  

14   IS A WAY TO HELP ENSURE FOR PROSPERITY FOR DAIRY FARMERS.  AND
  

15   I THANK USDA AND THE JUDGE FOR ALL THE WORK SHE'S DOING, AND
  

16   THE COOPS FOR PUTTING THE PROPOSAL FORWARD TO HAVE CALIFORNIA
  

17   GET IN THE FEDERAL ORDER.  LIKE I SAID, IT'S ONLY A SMALL FIX,
  

18   BUT IT IS A FIX.  AND I THANK YOU.
  

19       JUDGE CLIFTON:  MR. CONTENTE, YOU ARE QUITE ELOQUENT AND
  

20   YOU HAVE HAD A RICH EXPERIENCE.  THANK YOU FOR YOUR TESTIMONY.
  

21           WHO WOULD LIKE TO ASK THE FIRST QUESTIONS OF
  

22   MR. CONTENTE?
  

23           WHAT, IS IT ALREADY 5:00?  IT IS ONLY 4:13, FOLKS.  SEE
  

24   WHAT HAPPENS WHEN YOU DON'T HAVE CHARTS.  ARE THERE ANY
  

25   QUESTIONS FOR MR. CONTENTE?  THERE ARE NONE.  MR. CONTENTE, YOU
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 1   MAY STEP DOWN.  THANK YOU SO MUCH.
  

 2       MR. CONTENTE:  THANK YOU.
  

 3       JUDGE CLIFTON:  MR. BESHORE?
  

 4       MR. BESHORE:  I DO HAVE ONE OTHER PRODUCER, I DON'T KNOW IF
  

 5   YOU WANT TO TAKE A STRETCH BREAK OR NOT BEFORE WE'RE IN THE
  

 6   HOME STRETCH HERE THIS AFTERNOON, BUT THERE IS ANOTHER PRODUCER
  

 7   TO TESTIFY AT THIS TIME.
  

 8       JUDGE CLIFTON:  ALL RIGHT.  NOW, WOULD YOU NAME THAT
  

 9   PRODUCER IF YOU CAN, MR. BESHORE?
  

10       MR. BESHORE:  MR. MACHADO.
  

11       JUDGE CLIFTON:  IS THERE ANYONE ELSE HERE IN ADDITION TO
  

12   HIM WHO WANTED TO TESTIFY TODAY?  ALL RIGHT.
  

13           WHY DON'T WE TAKE A TEN-MINUTE BREAK -- OH, MR. HILL?
  

14       MR. HILL:  BRIAN HILL.  I'M NOT SURE IF EXHIBIT NUMBER 28
  

15   WAS ENTERED INTO THE RECORD.
  

16       JUDGE CLIFTON:  I THINK NOT.  THANK YOU.
  

17           IS THERE ANY OBJECTION TO THE ADMISSION INTO EVIDENCE
  

18   OF MR. MAGNESON'S STATEMENT AND CHARTS, THAT'S EXHIBIT 28?
  

19   THERE IS NONE.  EXHIBIT 28 IS ADMITTED INTO EVIDENCE.  ALL
  

20   RIGHT.
  

21          (THEREAFTER, EXHIBIT 28 WAS RECEIVED
  

22            INTO EVIDENCE.)
  

23       JUDGE CLIFTON:  LET'S TAKE A TEN-MINUTE BREAK.  PLEASE BE
  

24   BACK AND READY TO GO AT 4:25.
  

25       (WHEREUPON, A BREAK WAS TAKEN.)
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 1       JUDGE CLIFTON:  BACK ON THE RECORD AT 4:27 AND I'LL SWEAR
  

 2   YOU IN IN A SEATED POSITION.  WOULD YOU RAISE YOUR RIGHT HAND
  

 3   PLEASE?  DO YOU SOLEMNLY SWEAR OR AFFIRM UNDER PENALTY OF
  

 4   PERJURY THAT THE EVIDENCE YOU WILL PRESENT WILL BE THE TRUTH?
  

 5       MR. MACHADO:  I DO.
  

 6       JUDGE CLIFTON:  THANK YOU.  YOU MAY HAVE TO SCOOT THE CHAIR
  

 7   CLOSER.  THANK YOU.  IF YOU WOULD STATE AND SPELL YOUR NAME?
  

 8       MR. MACHADO:  JOE MACHADO.  J-O-E, M-A-C-H-A-D-O.
  

 9       JUDGE CLIFTON:  AND YOU PRONOUNCE THAT MACHADO?
  

10       MR. MACHADO:  MACHADO.
  

11       JUDGE CLIFTON:  THANK YOU.  MR. BESHORE, YOU MAY PROCEED.
  

12       MR. BESHORE:  THANK YOU.  MARVIN BESHORE.
  

13                        DIRECT EXAMINATION
  

14   BY MR. BESHORE:
  

15      Q.  MR. MACHADO -- I'LL TRY TO GET THAT RIGHT -- CAN YOU
  

16   TELL US WHERE DO YOU -- WHAT DO YOU DO FOR BUSINESS?  WHAT'S
  

17   YOUR BUSINESS ADDRESS?
  

18      A.  I'M CURRENTLY OCCUPATION IS AN OWNER OF A DAIRY FARM,
  

19   AND IN PARTNERSHIP WITH TWO OTHER BROTHERS.
  

20      Q.  AND WHERE IS YOUR DAIRY?
  

21      A.  WE ARE LOCATED APPROXIMATELY 45 MILES SOUTH OF HERE IN
  

22   HANFORD, CALIFORNIA.
  

23      Q.  AND TELL US A LITTLE BIT ABOUT YOUR DAIRY, THE NUMBER
  

24   OF COWS --
  

25      A.  MY DAIRY --
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 1      Q.  -- YOU KNOW, FARM ACREAGE?
  

 2      A.  YEAH, MY DAIRY CONSISTS OF ABOUT 1100 COWS AND
  

 3   APPROXIMATELY 700 ACRES, IN WHICH WE FARM CORN, COTTON,
  

 4   SORGHUM, ALFALFA, RYE GRASS AND BEANS.
  

 5      Q.  HOW LONG HAVE YOU AND YOUR BROTHERS BEEN IN PARTNERSHIP
  

 6   IN THE DAIRY?
  

 7      A.  SINCE 1994.
  

 8      Q.  AND HOW LONG HAVE YOU BEEN DAIRY?  SAME PERIOD OF TIME?
  

 9      A.  WELL, TO GO BACK TO THE BEGINNING, MY PARENTS EMIGRATED
  

10   FROM THE AZURE ISLANDS WHICH IS -- NOT TRIBUTARY -- THEY
  

11   BELONGED TO PORTUGAL.
  

12          IN 1966, I, MYSELF, EMIGRATED WITH MY PARENTS, I WAS
  

13   FIVE YEARS OLD IN 1966, WHICH ROUGHLY MAKES ME 54 YEARS OLD.
  

14   MY MIDDLE BROTHER, HE WAS 22 DAYS OLD, AND THEN MY YOUNGER
  

15   BROTHER WAS BORN HERE IN PORTERVILLE, CALIFORNIA.
  

16      Q.  OKAY.  AND HOW DO YOU MARKET MILK FROM YOUR FARM?
  

17      A.  WE MARKET THROUGH OUR COOP.
  

18      Q.  WHAT'S YOUR COOP?
  

19      A.  LAND O'LAKES, INC.
  

20      Q.  SO DO YOU HAVE SOME TESTIMONY YOU WANTED TO PROVIDE TO
  

21   THE HEARING HERE TODAY?
  

22      A.  YEAH, I WOULD LIKE TO MAKE SOME COMMENTS AND --
  

23      Q.  PLEASE DO SO.
  

24      A.  -- AND DO SOME OBSERVATIONS OF OUR INDUSTRY.
  

25          I ALSO BELONG TO THE -- OUR, WHICH WE CONSIDER A
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 1   GRASSROOTS ORGANIZATION, CDC, I'M ACTUALLY ON THE BOARD, AND I
  

 2   DO A LITTLE BIT OF LEADERSHIP IN OUR COOP, I'M AN ELECTED
  

 3   LEADER, NOT ON THE CORPORATE BOARD SIDE, BUT I AM THE, WHAT YOU
  

 4   WOULD CALL A LEADERSHIP COUNCIL.  I'M ELECTED.  I REPRESENT
  

 5   ABOUT 42 DAIRYMEN IN MY DAIRY UNIT, WHICH CONSISTS OF 190, I
  

 6   BELIEVE AROUND 190 DAIRIES HERE IN CALIFORNIA, SO I REPRESENT
  

 7   42 OF THOSE DAIRYMEN.
  

 8           A LITTLE BACKGROUND.  MY DAD, LIKE I STATED IN --
  

 9   JOAQUIN, I KIND OF GOT MISTY-EYED WHEN MR. CONTENTE, JOAQUIN
  

10   CONTENT, BECAUSE, YOU KNOW, OUR SITUATION KIND OF MIRRORS THEIR
  

11   SITUATION.  MY DAD, HE WAS, HIS OCCUPATION BACK IN THE AZURE
  

12   ISLANDS, HE TRANSPORTED CATTLE.  THERE WAS A CATTLE EXPORT.
  

13   HIS WHOLE, HIS WHOLE DUTIES WERE TO LOAD CATTLE, MAKE SURE THAT
  

14   THEY GOT FROM THE ISLANDS TO THE MAINLAND.  MAKE SURE THEY WERE
  

15   FED, MAKE SURE THEY ARRIVED AT THEIR DESTINATION, HEALTHY.
  

16           NOW, WE HAD RELATIVES, WHICH WAS A SECOND COUSIN, AND
  

17   BACK IN 1966, YOU CAME WHEN YOU APPLIED FOR IMMIGRATION IT WAS
  

18   A GREEN CARD, YOU HAD TO HAVE A SPONSOR, YOU KNOW, YOU COME TO
  

19   THIS COUNTRY, SOMEONE HAD TO SPONSOR YOU TO SAY, WELL, YOU ARE
  

20   GOING TO BE A, YOU KNOW, WHAT'S THE WORD I'M LOOKING FOR, YOU
  

21   ARE GOING TO BENEFIT, YOU KNOW, BEING A CITIZEN.  ANYWAY, SO MY
  

22   DAD HAD THIS SECOND COUSIN THAT WAS IN THE DAIRY BUSINESS.  SO
  

23   MY DAD WENT TO WORK FROM ABOUT 1966 TO ABOUT 1970.  AND MY
  

24   DAD'S ONE GOAL TO COME TO THIS COUNTRY WAS NOT TO FAIL.  HE
  

25   SAID, HE INSTILLED THAT, BEING HONEST -- EXCUSE ME -- HE
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 1   INSTILLED THAT IN US AT A YOUNG AGE.  IF YOU ARE WILLING TO
  

 2   WORK HARD, FAILURE IS NOT AN OPTION.  AND THAT WAS INSTILLED IN
  

 3   US.  MY DAD WAS VERY OLD SCHOOL.
  

 4           WE STARTED WORKING ON THE DAIRY AT A VERY YOUNG AGE.  I
  

 5   MEAN, LOOKING BACK AT IT NOW MAYBE HE BROKE A FEW CHILD LABOR
  

 6   LAWS, I DON'T KNOW, BUT THAT'S IN THE PAST.  BUT, YOU KNOW, WE
  

 7   WERE REQUIRED TO WORK BECAUSE WE WERE NOT GOING TO FAIL.  AND
  

 8   HE WAS A NUMBER -- HE HAD IT A LITTLE BIT BETTER THAN JOAQUIN'S
  

 9   PARENTS, HE HAD A 6TH GRADE EDUCATION, SPOKE VERY LITTLE
  

10   ENGLISH FOR ALL THOSE YEARS THAT HE WAS HERE IN THE STATES, BUT
  

11   HE WAS A NUMBER SAVANT.  THE MAN NEVER TOUCHED A CALCULATOR,
  

12   NEVER PUNCHED A CALCULATOR BUTTON.  HE WOULD GET A PIECE OF
  

13   PAPER, PENCIL OR PEN, HE CALCULATED MILK PRICES, HE CALCULATED
  

14   FEED, HE CALCULATED EVERYTHING.  SO OVER THE YEARS, WE NEVER
  

15   HIRED AN ACCOUNTANT.  WE HIRED AN ACCOUNTANT TO DO OUR BUSINESS
  

16   INCOME TAXES.  EVERYTHING ELSE, MY DAD DID IT OFF THE TOP OF
  

17   HIS HEAD.
  

18           I UNFORTUNATELY DID NOT INHERIT THAT TALENT.  I LOST MY
  

19   DAD IN 2009, WHICH WE CONSIDERED IT DARK TIMES IN THE DAIRY
  

20   INDUSTRY HERE IN THE STATE.  AND BEFORE, YOU KNOW, OUR
  

21   CALIFORNIA PRICING SYSTEM SERVED US WELL.  WE HAD MAJOR
  

22   EXPANSION HERE IN LATE '80'S, EARLY '90'S.  IN CASE IN POINT,
  

23   THE DAIRY FACILITY I BOUGHT IN 1994, I HAD NO NEIGHBORS.  THERE
  

24   WAS ONE NEIGHBOR MAYBE A MILE TO THE NORTH, AND THE SURROUNDING
  

25   AREAS THERE WAS JUST OPEN FARMLAND.  WE WERE CONSIDERED THE
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 1   BOONIES.  AND IN THE NEXT MAYBE FIVE TO SEVEN YEARS, FROM '94
  

 2   ON, IN A TWO-MILE RADIUS THERE WAS THIRTEEN DAIRIES BUILT IN
  

 3   THAT TIMEFRAME.  THESE WERE TRANSPLANTS FROM SOUTHERN
  

 4   CALIFORNIA.  THEY CAME UP WITH, YOU KNOW, BOATLOADS OF MONEY
  

 5   FROM REAL ESTATE THAT, OR REAL ESTATE INVESTMENTS BOUGHT FOR
  

 6   DEVELOPMENT, HOUSING DEVELOPMENTS.  THEY RELATIVELY MILKED 300,
  

 7   400 COWS DOWN DOWN IN MILK SHED.
  

 8           NOW THEY HAD -- YOU KNOW, MY NEIGHBOR, JUST USE AS AN
  

 9   EXAMPLE -- THEY MILKED 400 COWS DOWN IN ESCONDIDO.  THEY SOLD A
  

10   PRIME PIECE OF PROPERTY, ALL OF A SUDDEN THEY HAVE $8 MILLION
  

11   IN THEIR HAND.  SO UNCLE SAM COMES KNOCKING.  WHAT DID THEY DO?
  

12   THEY COME UP, THEY BUY, YOU KNOW, BIG LARGE SWABS OF FARMLAND.
  

13   THEY BUILT FACILITIES TO EXPEDITE THAT MONEY SO UNCLE SAM STAYS
  

14   OUT OF THEIR POCKET.  SO YOU HAVE A SITUATION WHERE YOU'RE
  

15   MILKING 300, 400 COWS, YOU WANT TO EXCHANGE THAT MONEY, AND ALL
  

16   OF A SUDDEN YOU ARE MILKING 4,000 OR 5,000 COWS.  THAT'S HOW WE
  

17   BECAME TO THE BIG DAIRIES HERE IN THE SOUTHERN SAN JOAQUIN
  

18   VALLEY.  THE POINT I'M TRYING TO MAKE IS, THAT WAS A TIME THAT
  

19   I DON'T THINK WE'LL EVER SEE AGAIN.
  

20           SO WE HAVE THAT, WE HAD THAT BIG MILK PRODUCTION, BIG
  

21   FACILITIES, WE WERE VERY EFFICIENT.  WE COULD MAKE MILK CHEAPER
  

22   THAN ANYBODY IN THE NATION, AND WE WERE PROUD OF IT.  IN 1996,
  

23   IF I'M STANDING CORRECT, CALIFORNIA, OUR ORGANIZATION, YOU
  

24   KNOW, WE WERE BEATING THE DRUM.  IN THAT '96 FARM BILL WE
  

25   ACTUALLY WROTE SOME LANGUAGE.  I WASN'T PART OF THE
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 1   ORGANIZATION THEN, THAT WOULD ALLOW US TO COME INTO THE FEDERAL
  

 2   ORDER IN THAT FARM BILL, AND WE WEREN'T REALLY INTERESTED.  IT
  

 3   JUST DIDN'T SERVE US, BECAUSE OUR SYSTEM WASN'T EXACTLY, YOU
  

 4   KNOW.  AT THAT TIME, IN THAT SITUATION, THOSE MARKET
  

 5   CONDITIONS, YOU KNOW, WE HAD THE HIGHS, WE HAD THE LOWS, WE HAD
  

 6   THE DISPARAGES, BUT WE RECOVERED.
  

 7           AFTER 2009, AFTER -- WHICH WAS MAYBE A BLESSING THAT MY
  

 8   DAD PASSED AWAY, BECAUSE TRYING TO CRUNCH NUMBERS TODAY, I
  

 9   THINK THE MAN WOULD GO STIR CRAZY.  THERE'S NO WAY HE COULD
  

10   FIGURE OUT, YOU KNOW, THE BUSINESS CLIMATE THAT WE'RE IN.
  

11           MY SITUATION, THOUGH, WE HEARD -- WE HEARD THAT THE
  

12   STATE, FROM MR. MAGNESON AND WE HEARD FROM LYNN MCBRIDE, THAT
  

13   THE COST OF PRODUCTION IS 19, AROUND $19, THAT'S WHAT THEY
  

14   ESTIMATED FOR THE FIRST QUARTER OF '15.  EVERYBODY'S DIFFERENT.
  

15   I CAN'T SAY THAT'S A DEFINITIVE NUMBER.  FOR ME PERSONALLY, WE
  

16   JUST CRUNCHED THE NUMBERS THE OTHER DAY, AND WE SAW OUR MAILBOX
  

17   PRICE AND WE WENT BACK AND CRUNCHED THE NUMBERS OF OUR INPUT
  

18   COSTS, AND WHAT OUR FEED COSTS, AND WHAT FEED WE HAD IN THE
  

19   INVENTORY, AND IT WOULD TAKE $17.30 FOR ME TO BREAK EVEN.  MY
  

20   MAILBOX PRICE WAS $14.30 THAT I GOT FROM MY OUT-OF-POCKET
  

21   SETTLEMENT.  SO I'M $3 IN THE HOLE.  THIS HAS BEEN BASICALLY
  

22   THE TREND FOR ALL OF 2014.
  

23           SO, YOU KNOW, THERE IS A LOT OF HIRED GUNS HERE IN THE
  

24   ROOM, AND I DON'T THINK ANYBODY HERE IS WORKING PRO BONO, IF
  

25   I'M STANDING CORRECT, RIGHT?  WELL, I HAVE BEEN -- I FEEL I
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 1   HAVE BEEN WORKING PRO BONO FOR MOST OF THE YEAR BECAUSE MY
  

 2   COSTS OF PRODUCTION HAVE NOT BEEN MET.
  

 3           YOU KNOW, AND IN LOOKING AT THE DAIRY TRENDS, YES,
  

 4   THERE IS A LOT OF TREES GOING IN, BUT IS THE FEDERAL ORDER
  

 5   GOING TO CURE OUR AILS?  NO.  BUT WE -- AND I'M NOT HERE TO
  

 6   BASH THE STATE.  THE STATE HAS A BIG RESPONSIBILITY IN US
  

 7   JOINING THE FEDERAL ORDER, BECAUSE THEY ARE GOING TO BE THE
  

 8   ADMINISTRATORS OF THE QUOTA SYSTEM, AND WE NEED TO COOPERATE
  

 9   WITH THE STATE.  AND I'M NOT HERE TO BASH THEM.  BUT OUR AXE UP
  

10   THERE DID HAVE THE DISCRETION TO FIX THE PROBLEM, AND SHE WAS,
  

11   YOU KNOW, FOR WHATEVER REASON, SHE UNDECIDEDLY DIDN'T ACT.  I
  

12   DON'T KNOW IF IT WAS PRESSURE FROM THE PROCESSOR, I WAS NOT
  

13   INVOLVED SOME OF THE HEARINGS.  I ATTENDED HEARINGS, I DID NOT
  

14   TESTIFY.  BUT SHE SEEMED JUST TO NOT HAVE THE WILLINGNESS.  AND
  

15   I DON'T KNOW IF THE PRESSURE WAS GOING TO THE FEDERAL ORDER AND
  

16   THE MARKET CONDITIONS, YOU KNOW, IT'S JUST THE BIG DISPARAGING
  

17   IN THE PRICES.  YOU JUST CAN'T IGNORE IT.  SHE GRANTED US THAT
  

18   LITTLE WHEY FACTOR WHERE WE GOT A LITTLE BIT OF RELIEF, WHICH
  

19   IS ONLY A TEMPORARY FIX, YOU KNOW, THAT WILL GO AWAY IN A YEAR.
  

20           YOU KNOW, WE CANNOT MAKE MILK CHEAP AS ANYBODY ELSE.
  

21   THAT ADVANTAGE HAS LEFT THE STATION.  YOU KNOW, '09, THE
  

22   ETHANOL ISSUE, WHERE 40 PERCENT I THINK, I'M NOT, I'LL GO ON A
  

23   DISCLAIMER, I'M NOT AN ECONOMIST, I'M NO EXPERT IN THE FIELD,
  

24   THIS IS WHAT I HEAR OUT IN THE FIELD, THIS IS WHAT I HEAR FROM
  

25   GRAIN COMPANIES AND MY TRAVELS BACK TO THE MIDWEST.  40 PERCENT
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 1   OF OUR CORN CROP GO TO ETHANOL AND IT WAS DIVERTED INTO
  

 2   RENEWABLE FUELS.  THAT -- THAT HURT US.  WE'RE AT A
  

 3   DISADVANTAGE WHEN YOU WANT TO BRING GRAINS OUT FROM THE
  

 4   MIDWEST.  WE TYPICALLY DO NOT GROW GRAINS, WHICH IS PART OF THE
  

 5   CATTLE FEED HERE THAT WE DO FEED IN OUR RATIONS.  AND I GOT A
  

 6   QUOTE THIS MORNING THAT IS COSTS ABOUT $30 DISADVANTAGE HAULING
  

 7   A TON, HAULING CORN FROM THE MIDWEST OUT HERE TO THE WEST
  

 8   COAST.  EARLIER IN THE YEAR, I WAS QUOTED, THERE WAS A QUOTE OF
  

 9   ABOUT $38.  THEY WERE HAVING SHORTAGES.  YOU KNOW, THIS BIG OIL
  

10   BOON IN THE DAKOTAS, A LOT OF THE RAIL COMPANIES WERE -- WERE
  

11   DIVERTING A LOT OF THEIR TRAIN SETS, IT WAS MORE PROFITABLE FOR
  

12   THEM TO HAUL OIL THAN IT WAS TO HAUL GRAIN, SO THEY KIND OF,
  

13   YOU KNOW, UPPED THEIR PRICE.
  

14           COTTONSEED.  KINGS COUNTY IS WHERE I'M FROM, WHICH IS
  

15   ADJACENT TO TULARE COUNTY, WHICH IS THE NUMBER ONE AG COUNTY
  

16   AND THE NUMBER ONE DAIRY COUNTY IN THE NATION.  COTTON WAS
  

17   KING.  WE WERE NUMBER ONE IN COTTON.  THE NUMBER ONE CASH CROP
  

18   WAS COTTON.
  

19           I DON'T KNOW IF YOU EVER HEARD OF THE BIG FARMING
  

20   MAGNET, BOSWELL, SAWYER, THOSE WERE BIG, BIG FARMING OPERATIONS
  

21   IN KINGS COUNTY.  THEY GREW SOME OF THE BEST COTTON AND SOME OF
  

22   THE, YOU KNOW 50,000 PLUS ACRES OF COTTON ACREAGE.
  

23           MILK IS NUMBER ONE IN KINGS COUNTY NOW.  COTTON IS NOT
  

24   EVEN ON THE RADAR ANYMORE.  WE PROBABLY LOST 80, 85 PERCENT OF
  

25   OUR COTTON.  COTTONSEED WAS ANOTHER COMMODITY THAT WE FED OUR
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 1   CATTLE THAT WAS AVAILABLE TO US.  CALIFORNIA, IT WAS HOMEGROWN,
  

 2   IT WASN'T VERY, WE DIDN'T HAVE TO TRANSPORT IT VERY FAR.
  

 3           MOST OF OUR SEED NOW COMES OUT OF TEXAS, LOUISIANA,
  

 4   ARKANSAS, MAYBE MISSISSIPPI.  THOSE GENERAL AREAS ARE SUPPLYING
  

 5   COTTONSEED.  WELL, IT COST $40 A TON TO BRING COTTONSEED IN
  

 6   FROM TEXAS, AND I THINK I GOT A QUOTE, I ASKED SOMEWHERE THIS
  

 7   MORNING, IT IS ABOUT $60 FROM ARKANSAS AND MISSISSIPPI.  SO
  

 8   RIGHT THERE, WE HAVE TO IMPORT A LOT OF FEEDS.  WE DON'T HAVE
  

 9   THE LUXURY.
  

10           ACREAGE IS SHRINKING, OF COURSE.  YOU KNOW, HAVING THE
  

11   LOWEST MILK PRICE, HIGHEST LAND VALUES, I BOUGHT, I HAVE BEEN
  

12   BLESSED ENOUGH TO WHERE MY DAD SAVED ENOUGH, AND WE PUT A
  

13   LITTLE BIT AWAY.
  

14           WHEN THERE WAS OPPORTUNITY TO BUY PROPERTY, I BOUGHT,
  

15   FOR MY INITIAL FACILITY I BOUGHT PROPERTY THREE DIFFERENT
  

16   TIMES.  I BOUGHT FIRST, GET TO THE QUOTA SYSTEM.  I HAD, I WAS
  

17   A HOLDER, I HAD A VERY LARGE STAKE OF QUOTA BACK IN 1996.  WE
  

18   HAD THE OPTION TO KEEP QUOTA OR GO AND PULL A REAL ESTATE LOAN,
  

19   OR TRY TO GO THROUGH A LENDER TO BUY A PIECE OF PROPERTY.  WE
  

20   HAD JUST BOUGHT A NEW FACILITY, WE WERE VERY SHORT ON EQUITY.
  

21   QUOTA HELPED US IMMENSELY BACK THEN.  WE SOLD THE QUOTA, IT WAS
  

22   ONE OF THE HIGHEST SELLERS.  BACK THEN, QUOTA REALLY HAD A HIGH
  

23   VALUE.  WE PAID FOR THAT FIRST PIECE OF PROPERTY WITH A QUOTA.
  

24   AND I FEEL THAT IT IS VERY IMPORTANT THAT WE PROTECT, EVEN
  

25   THOUGH I DON'T OWN ONE SINGLE POUND OF QUOTA, I AM VERY MUCH IN
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 1   FAVOR OF RETAINING OUR QUOTA SYSTEM HERE IN THE COUNTY.  FOR
  

 2   THOSE, I HAVE BENEFITTED GREATLY.  I WOULD BE A HYPOCRITE TO
  

 3   SAY, "YEAH, QUOTA IS NO BIG DEAL."  PEOPLE THAT DON'T LIKE
  

 4   QUOTA IS PEOPLE THAT DON'T HAVE QUOTA, BASICALLY, YOU KNOW.
  

 5   BASIC ASSUMPTION.  I HAVE BENEFITTED, AND THOSE THAT HAVE THAT
  

 6   ARE BENEFITTING AND THAT HAVE INVESTED CAPITAL, THEY CHOSE,
  

 7   IT'S BEEN STATED IT'S OVER A BILLION PLUS ASSET, THAT HAS TO BE
  

 8   PROTECTED.
  

 9           YOU KNOW, AND IN DISCUSSIONS WITH OUR COOP, I DO THANK
  

10   THE THREE COOPS IMMENSELY.  THEY SEEN THE WRITING ON THE WALL.
  

11   THIS HAS BEEN, FOR ME PERSONALLY, AND OUR COOP LEADERSHIP, THIS
  

12   HAS BEEN PROBABLY A THREE-YEAR PROCESS.  EDUCATING -- WE'RE --
  

13   WE DO BUSINESS, LAND O'LAKES DOES BUSINESS, I BELIEVE, IN ALL
  

14   50 STATES.  WE ARE A THREE-PRONG COMPANY.  THERE'S DAIRIES
  

15   FOODS, WE DO SEED GROUNDING, AND WE ALSO DO LIVESTOCK FEED.
  

16           AND AT FIRST WHEN I -- I SIT ON THE POLICIES AND
  

17   RESOLUTIONS COMMITTEE, AND I, THREE YEARS AGO I WANTED A POLICY
  

18   OR A RESOLUTION STATING, FOR US CALIFORNIA DAIRYMEN TO NOT
  

19   STUDY, WHAT'S THE WORD I'M LOOKING FOR, KIND OF STUDY OR
  

20   INVESTIGATE HOW CALIFORNIA COULD JOIN THE FEDERAL ORDER.  AND
  

21   IT -- IT TOOK THREE YEARS TO GET HERE WITH THE VERY MANY
  

22   DISCUSSIONS WITH OUR ECONOMIST AND OUR CEO, AND FRANKLY, OTHER
  

23   MEMBERS FROM ACROSS THE COUNTRY.  THEY DIDN'T UNDERSTAND WHAT
  

24   IT WOULD MEAN.  AND THEN, YOU KNOW, THE PERSPECTIVE I SEE, THE
  

25   THREE COOPS, THEY ARE IN THE SAME BOAT.  THE DAIRY INSTITUTE,
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 1   ALL THE PLAYERS HERE, EVERYBODY IS ANGLING FOR IT, YOU KNOW,
  

 2   FOR POSITION.  EVERYBODY HAS A STAKE IN THERE.  THE THREE
  

 3   COOPS' PROPOSAL, IT'S A VERY DIFFERENT PROPOSAL, IT'S LIKE NO
  

 4   OTHER PROPOSAL, WE ARE A UNIQUE REGION, BUT THEY WILL SUFFER
  

 5   ECONOMICAL SETBACKS.  THEY WILL HAVE TO PAY MORE FOR THE MILK,
  

 6   TOO, NOT JUST THE DAIRY INSTITUTE, NOT JUST, YOU KNOW, PRIVATE
  

 7   PEOPLE.
  

 8           SO WHY WOULD THE THREE COOPS PUT A PROPOSAL FORWARD,
  

 9   WHEN THEY ARE IN THE SAME BOAT THAT THEY WILL HAVE TO PAY MORE
  

10   FOR RAW PRODUCT.  BECAUSE WE HAVE PROVEN TO THEM THAT THE DAIRY
  

11   INDUSTRY IN CALIFORNIA, YOU KNOW, WE'RE SUFFOCATING.  IT'S --
  

12   WE'RE DYING A SLOW DEATH.
  

13           YOU KNOW, I MEAN, A LOT OF US THOUGHT THAT THIS DAY
  

14   WOULD NEVER COME.  A FEDERAL ORDER, THERE'S NO WAY.  THERE'S NO
  

15   WAY CALIFORNIA -- BECAUSE DAIRYMEN, I HAVE A FRIEND OF MINE
  

16   EVERY MORNING OR WE CAN, WHEN OUR MILK CHECKS ARRIVE, HE LOOKS
  

17   AT ME AND HE SAYS, "WE GOT TO BE THE STUPIDEST BREED.  WHY ARE
  

18   WE HERE?  WE ARE THE STUPIDEST BREAD TO TAKE A BASHING."  AND
  

19   WE STILL, YOU KNOW, WE EXPECT A DIFFERENT, YOU KNOW, WHAT,
  

20   WHAT'S THE WHAT'S THE SAYING, WHAT'S THE -- I CAN'T EVEN THINK
  

21   NOW.
  

22       JUDGE CLIFTON:  DEFINITION OF INSANITY?
  

23       MR. MACHADO:  INSANITY.  YES.  WE ALL KNOW IT.  BUT WE'RE
  

24   VERY RESILIENT.  I HAD AN OPPORTUNITY TO GO TO COLLEGE.  WHEN I
  

25   TURNED 18, I HAD BEEN WORKING ON THE DAIRY SINCE I WAS MAYBE 12
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 1   YEARS OLD.  I TURNED 18, I GRADUATED.  I HAD, I WOULDN'T SAY I
  

 2   WAS BRILLIANT, BUT I HAD ENOUGH, ENOUGH EDUCATION TO GO TO
  

 3   COLLEGE, AND YOU KNOW, ENOUGH, ENOUGH COMMON SENSE.  MY DAD
  

 4   GAVE ME AN ULTIMATUM.  HE SAID, "YOU AND YOUR BROTHERS WANT TO
  

 5   GO TO COLLEGE, THAT'S FINE.  ME AND MOM HAVE ENOUGH TO LIVE ON.
  

 6   WE'RE NOT GOING TO SUFFER IN THE DAIRY BUSINESS."  HE GOES,
  

 7   "GRANTED, WE'LL GIVE YOU THE OPPORTUNITY TO BE YOUR OWN BOSSES.
  

 8   YOU'LL NEVER HAVE TO WORK FOR ANYBODY AGAIN."
  

 9           AND LOOKING BACK, I DON'T THINK I WOULD.  I DON'T
  

10   REGRET DOING THAT DECISION.  BUT HIS GENERATION, THEY ARE A
  

11   DYING BREED.  WE ARE THE NEXT GENERATION.  I HAVE NO KIDS, SO
  

12   IT ENDS WITH ME.  BUT IT'S JUST, FROM 2009 ON, I DON'T KNOW
  

13   WHAT IT IS.  DAIRY IN CALIFORNIA IS JUST, IT'S JUST, YOU KNOW,
  

14   YOU GOT YOUR UPS AND DOWNS.  YOU GO TO DISBURSALS.  YOU SEE
  

15   FAMILIES THAT, GENERATIONS, AND -- AND IT'S HARD.  IT'S HARD TO
  

16   SEE FAMILIES SEE THEIR LIVESTOCK BEING AUCTIONED OFF.
  

17   SOMETHING THAT THEY LIVE FOR.  THEY LOVE TO.  YOU KNOW, WE TAKE
  

18   PRIDE IN THE FEEDING THE WORLD.  WE TAKE PRIDE IN PRODUCING ONE
  

19   OF THE PUREST, SAFEST COMMODITIES IN THE NATION.
  

20           MY DAIRY ITSELF, WE HAVE WON TOP COOP MILK QUALITY EVER
  

21   SINCE WE JOINED LAND O'LAKES, SINCE 1998 WHEN WE MERGED FROM
  

22   UCCA.  I TAKE PRIDE IN PRODUCING A WHOLESOME PRODUCT.  AND I'M
  

23   GOING TO CONTINUE PRODUCING A WHOLESOME PRODUCT.
  

24           WHAT WE'RE GOING TO GET OUT OF THE USDA, I'M SURE THEY
  

25   ARE GOING TO TAKE ALL THE FACTS AND ALL THE TESTIMONY INTO
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 1   CONSIDERATION.  BUT IS IT GOING TO BE A FIX-ALL?  WE ARE VERY
  

 2   RESILIENT.  ANY BIT OF CHANGE IN THE RIGHT DIRECTION IS BETTER
  

 3   THAN WHAT WE'RE AT RIGHT NOW.
  

 4           THANK YOU FOR GIVING ME THE OPPORTUNITY TO VENT AND THE
  

 5   OPPORTUNITY TO SHARE.  THAT CONCLUDES MY TESTIMONY.
  

 6       JUDGE CLIFTON:  THANK YOU, MR. MACHADO.  THE TRANSCRIPT
  

 7   WON'T SHOW HOW CLOSE YOU WERE TO TEARS.
  

 8           WHO HAS QUESTIONS FOR MR. MACHADO?  THANK YOU.
  

 9       MR. MACHADO:  THANK YOU FOR BELIEVING IN ME, YOUR HONOR.
  

10       JUDGE CLIFTON:  THANK YOU, MR. MACHADO.
  

11           IT'S 4:48.  HOW MUCH ECONOMIC DATA SHOULD WE RECEIVE
  

12   YET TONIGHT?
  

13       MR. ENGLISH:  I PROPOSE WE START TOMORROW MORNING.
  

14       JUDGE CLIFTON:  WE HAVE A PROPOSAL FROM MR. ENGLISH THAT WE
  

15   START TOMORROW MORNING.  MR. VETNE?
  

16       MR. VLAHOS:  WE CONCUR.
  

17       JUDGE CLIFTON:  IS THERE ANYTHING, SHOULD WE TALK ABOUT
  

18   WHAT ELSE WE THINK WILL HAPPEN TOMORROW?  SO WHO WOULD LIKE TO
  

19   GIVE US A PREVIEW FOR TOMORROW?  MR. RICHMOND?
  

20       MR. RICHMOND:  WILLIAM RICHMOND.  WE WOULD REALLY
  

21   APPRECIATE, YOUR HONOR, IF WE COULD GET A WITNESS, A USDA
  

22   WITNESS, UP FIRST THING IN THE MORNING TO PRESENT A TABLE THAT
  

23   COMPARES PRODUCT CLASSIFICATION UNDER THE CALIFORNIA STATE
  

24   ORDER TO FEDERAL MILK MARKETING ORDERS.  AND WE WOULD ALSO LIKE
  

25   TO RECALL ONE OF THE DAIRY INSTITUTE WITNESSES FOR JUST SOME
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 1   BRIEF CLARIFICATION ON A DATA REQUEST FROM LAST WEEK.
  

 2       JUDGE CLIFTON:  I'M SORRY, FOR A BRIEF WHAT?
  

 3       MR. RICHMOND:  WE JUST NEEDED SOME ADDITIONAL CLARIFICATION
  

 4   REGARDING A DATA REQUEST THAT WAS SUBMITTED LAST WEEK.
  

 5       JUDGE CLIFTON:  ALL RIGHT.  DO YOU WANT THAT NOW?
  

 6       MR. RICHMOND:  WE WOULD REFER TO HAVE IT ON THE RECORD.  IT
  

 7   IS REALLY UP TO THE DAIRY INSTITUTE AND YOUR HONOR.
  

 8       JUDGE CLIFTON:  WELL, I THINK, IF -- OH, IN THE MORNING
  

 9   SAYS MR. ENGLISH.
  

10       MR. ENGLISH:  IN THE MORNING.
  

11       JUDGE CLIFTON:  IN THE MORNING?  OKAY.  SO IN THE MORNING,
  

12   YOU HAVE DATA, BUT YOU ALSO NEED CLARIFICATION ABOUT ADDITIONAL
  

13   DATA?
  

14       MR. RICHMOND:  YES.
  

15       JUDGE CLIFTON:  OKAY.  ALL RIGHT.  AND THEN OF COURSE
  

16   MR. HOLLON WOULD LOVE TO CONTINUE TO TESTIFY, OR IS HE GONE?
  

17       MR. BESHORE:  HE WILL BE AVAILABLE.
  

18       JUDGE CLIFTON:  AND IF WE HAVE MORE PEOPLE WHO WOULD LIKE
  

19   TO TESTIFY IN ADDITION, WE'LL, OF COURSE MAKE ROOM FOR THEM.
  

20   AND IS THERE ANY OTHER PREVIEW YOU WANT TO GIVE ME, MR.
  

21   BESHORE, OF ADDITIONAL THINGS TO COME?
  

22       MR. BESHORE:  I EXPECT MR. HOLLON, ALONG WITH THESE OTHERS,
  

23   WILL LIKELY TAKE MOST, IF NOT ALL, OF THE DAY.
  

24       JUDGE CLIFTON:  ALL RIGHT.  SO MR. BESHORE SAYS MR. HOLLON,
  

25   ALONG WITH THESE OTHER HOUSEKEEPING THINGS, IS LIKELY TO TAKE
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 1   MOST OF THE DAY.  SO THAT'S PROBABLY TRUE, PARTICULARLY IF WE
  

 2   INTERRUPT HIM WITH OTHER WITNESSES.
  

 3           ALL RIGHT, THEN.  IT'S BEEN A --IT'S BEEN JUST A
  

 4   WONDERFUL DAY.
  

 5       MR. RICHMOND:  I'M SORRY, YOUR HONOR, WE JUST HAVE ONE
  

 6   ADDITIONAL HOUSEKEEPING ITEM.
  

 7       JUDGE CLIFTON:  CERTAINLY.
  

 8       MR. RICHMOND:  SO TOMORROW MORNING THE ROOM DIVIDER IS
  

 9   GOING TO BE COMPLETELY CLOSED, SO WHEN YOU COME IN THE MORNING,
  

10   WE'RE GOING TO NEED YOU TO COME IN THE ONE OF THESE DOORS OVER
  

11   HERE ON THIS SIDE.  WE'LL HAVE SOME SIGNS UP IN THE LOBBY, SO
  

12   FOLKS KNOW WHERE TO GO.  WE'LL ALSO HAVE SOME PEOPLE POSTED
  

13   AROUND THE BUILDING IF WE SEE ANY WANDERERS.
  

14       JUDGE CLIFTON:  WE ACTUALLY ENTER THIS ROOM FROM THE
  

15   OUTDOOR, OUTSIDE DOORS.
  

16       MR. RICHMOND:  FROM EITHER THIS DOOR HERE --
  

17       JUDGE CLIFTON:  THE DOOR NEAR THE COPY MACHINE OR THE DOOR
  

18   NEAR THE WITNESS STAND.
  

19       MR. RICHMOND:  TO ACCESS THE REST ROOM YOU CAN GO EITHER TO
  

20   THAT ONE OR UNFORTUNATELY WE'RE GOING TO HAVE TO SEND YOU
  

21   OUTSIDE AND COME BACK IN.
  

22       JUDGE CLIFTON:  ALL RIGHT.  THAT WILL WORK.  IT SURE BEATS
  

23   BREAKING DOWN THIS ROOM AND SETTING UP ANYTHING.  AND THANK YOU
  

24   FOR THE HEAD'S UP.
  

25       MR. ENGLISH:  WE'LL ALSO BE MONITORING TWO EXPECTED VOTES,

1318



TRANSCRIPT OF PROCEEDINGS - VOLUME VI

 1   ONE IN THE SENATE AND ONE IN THE HOUSE.
  

 2       JUDGE CLIFTON:  WELL, IT SAID IT ALREADY DID ITS WORK.
  

 3       MR. ENGLISH:  WELL, THEY FAST-TRACKED IT, BUT THEY NEED A
  

 4   FINAL APPROVAL.  THERE'S NO REASON TO BELIEVE IT WON'T PASS,
  

 5   BECAUSE IT ALREADY HAD A PROCEDURAL VOTE, BUT THERE IS A FINAL
  

 6   VOTE.  AND BECAUSE IT HADN'T BEEN VOTED ON YET, THE HOUSE HAS
  

 7   TO DO A PROCEDURAL MOVE FOR THE HOUSE RULES COMMITTEE TO ALLOW
  

 8   THEM TO HAVE TWO VOTES TOMORROW SO --
  

 9       JUDGE CLIFTON:  OH, I SEE.  SO WHAT MR. ENGLISH IS TALKING
  

10   ABOUT, FOR THOSE OF YOU WHO CANNOT HEAR, IS HOPEFULLY A
  

11   CONTINUING RESOLUTION THAT WILL KEEP US FUNDED AND IT STILL
  

12   REQUIRES VOTES.  ALL RIGHT.
  

13           THEN, I THANK YOU ALL FOR TODAY.  TODAY WAS
  

14   EXCEPTIONALLY SPECIAL.  WE NOW GO OFF RECORD AT 4:52.
  

15       (WHEREUPON, THE PROCEEDINGS WERE CONCLUDED FOR THE DAY.)
  

16                            ---O0O---
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1   APPEARANCES:
  

 2   U.S. DEPARTMENT OF      OFFICE OF THE GENERAL COUNSEL
   AGRICULTURE:            BY: BRIAN HILL, ESQ.

 3                              LAUREN BECKER, ESQ.
  

 4
   U.S. DEPARTMENT OF      WILLIAM RICHMOND, DAIRY

 5   AGRICULTURE:               PRODUCT MARKETING SPECIALIST
                           LAUREL MAY, MARKETING SPECIALIST

 6                           MEREDITH FRISIUS, MARKETING SPECIALIST
                           JASON NIERMAN, DAIRY PROGRAMS

 7                           HENRY SCHAEFER, DAIRY PROGRAMS
                           CLIFFORD CARMAN, DAIRY PROGRAMS

 8
   CALIFORNIA DAIRIES,     LAW OFFICES OF MARVIN BESHORE

 9   INC., DAIRY FARMERS     BY:  MARVIN BESHORE, ESQ.
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12                           THOMAS WEGNER
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17
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18
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19   COMPANY:                JAMES DEJONG
  

20
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21   HANDLERS ASSOCIATION:   BY:  NICOLE HANCOCK, ESQ
                           VICTOR LAI

22
   SELECT MILK PRODUCERS:  MILTNER LAW FIRM, INC.

23                           BY:  RYAN MILTNER, ESQ.
  

24
  

25
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 3   JASON NIERMAN:
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 7
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15
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 3
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 4
   29      PRODUCT CLASSIFICATION SCHEDULE

 5           COMPARISON BETWEEN CA AND
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 6
   30      WORKSHOP FOR DAIRY ECONOMISTS

 7           AND POLICY ANALYSTS BY
           CHUCK NICHOLSON &

 8           MARK STEPHENSON               1358
  

 9   31      UPPER MIDWEST MARKETING AREA
           COMPUTATION OF PRODUCER PRICE

10           DIFFERENTIAL FOR
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11
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 1        WEDNESDAY, SEPTEMBER 30, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  WE ARE BACK ON RECORD ON SEPTEMBER 30,
  

 3   2015.  IT IS WEDNESDAY AND IT IS 9:01 IN THE MORNING.  WE'RE IN
  

 4   CLOVIS, CALIFORNIA.  WE'RE HERE IN A MILK HEARING.  MY NAME IS
  

 5   JILL CLIFTON I'M THE UNITED STATES ADMINISTRATIVE LAW JUDGE WHO
  

 6   IS ASSIGNED TO TAKE IN EVIDENCE AT THIS HEARING.  THERE ARE TWO
  

 7   KINDS OF EVIDENCE; TESTIMONY AND EXHIBITS.
  

 8           TODAY IS DAY 7 OF THIS PROCEEDING.  I WOULD LIKE THE
  

 9   TRANSCRIPT VOLUME FOR TODAY, THERE'S A DIFFERENT VOLUME FOR
  

10   EACH DAY, TO HAVE PAGE NUMBERS IN SEQUENCE TO THOSE OF
  

11   YESTERDAY.
  

12           THE DOCKET NUMBER IS, IN BRACKETS, [AO], DOCKET NUMBER
  

13   15-0071.  I'M JILL CLIFTON.  I'M A UNITED STATES ADMINISTRATIVE
  

14   LAW JUDGE.  I AM AN EMPLOYEE OF THE UNITED STATES DEPARTMENT OF
  

15   AGRICULTURE.  AND I WOULD LIKE NOW TO TAKE APPEARANCES OF THOSE
  

16   PARTICIPATING TODAY, BEGINNING, PLEASE, WITH OTHER EMPLOYEES OF
  

17   THE UNITED STATES DEPARTMENT OF AGRICULTURE.
  

18       MS. MAY:  GOOD MORNING, I'M LAUREL MAY WITH USDA AMS
  

19   DAIRY PROGRAMS.  LAUREL L-A-U-R-E-L, MAY M-A-Y.
  

20       MR. RICHMOND:  GOOD MORNING, I'M WILLIAM RICHMOND,
  

21   R-I-C-H-M-O-N-D, WITH USDA.
  

22       MS. FRISIUS:  MEREDITH FRISIUS, M-E-R-E-D-I-T-H
  

23   F-R-I-S-I-U-S, WITH USDA.
  

24       MR. NIERMAN:  JASON NIERMAN, J-A-S-O-N, N-I-E-R-M-A-N,
  

25   ASSISTANT MARKET ADMINISTRATOR FOR FEDERAL ROUTE 5.  I'M HERE
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 1   ON DETAIL WITH AMS DAIRY PROGRAMS.
  

 2       MR. SCHAEFER:  HENRY SCHAEFER, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

 3   AGRICULTURAL ECONOMIST, HENRY SCHAEFER, H-E-N-R-Y,
  

 4   S-C-H-A-E-F-E-R, AGRICULTURAL ECONOMIST WITH THE UPPER MIDWEST
  

 5   MILK MARKETING ORDER, FEDERAL ORDER 30, AND I'M HERE ON DETAIL
  

 6   FOR AMS DAIRY PROGRAMS.
  

 7       MR. CARMAN:  GOOD MORNING, THE LAST DAY OF THE FISCAL YEAR.
  

 8   MY NAME IS CLIFFORD CARMAN, C-A-R-M-A-N, I'M ASSISTANT TO THE
  

 9   DEPUTY ADMINISTRATOR FOR DAIRY PROGRAMS, AGRICULTURAL MARKETING
  

10   SERVICE, USDA.
  

11       MS. BECKER:  GOOD MORNING, LAUREN BECKER, L-A-U-R-E-N
  

12   B-E-C-K-E-R, OFFICE OF THE GENERAL COUNSEL.
  

13       MR. HILL:  GOOD MORNING, LAST, BUT NOT LEAST -- BRIAN HILL,
  

14   B-R-I-A-N, H-I-L-L WITH THE OFFICE OF GENERAL COUNSEL.
  

15       JUDGE CLIFTON:  NOW, I WOULD LIKE THOSE WHO ARE ASSOCIATED
  

16   WITH ONE OF THE PROPOSALS TO COME WITH THEIR ENTIRE TEAM AND
  

17   INTRODUCE THEMSELVES.
  

18       MR. BESHORE:  MARVIN BESHORE, M-A-R-V-I-N, B-E-S-H-O-R-E,
  

19   COUNSEL FOR THE PROPONENTS OF PROPOSAL NUMBER 1, CDI, DFA, LOL.
  

20       MR. VLAHOS:  JOHN VLAHOS, J-O-H-N, V AS IN VICTOR,
  

21   L-A-H-O-S.  HANSON BRIDGETT, B-R-I-D-G-E-T-T, CO-COUNSEL FOR
  

22   THE PROPONENTS OF PROPOSAL NUMBER 1.
  

23       MS. OLIVER THOMPSON:  GOOD MORNING, MEGAN OLIVER THOMPSON,
  

24   ALSO WITH THE LAW OFFICES OF HANSON BRIDGETT, AND ALSO
  

25   CO-COUNSEL FOR THE PROPONENTS OF PROPOSAL NUMBER 1.
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 1       MR. SCHAD:  GOOD MORNING, DENNIS SCHAD, S-C-H-A-D, WITH
  

 2   LAND O'LAKES.
  

 3       MR. HOLLON:  GOOD MORNING, ELVIN HOLLON, E-L-V-I-N,
  

 4   H-O-L-L-O-N, ON BEHALF OF THE DAIRY FARMERS OF AMERICA, ONE OF
  

 5   THE PROPONENTS FOR PROPOSAL 1.
  

 6       MR. WEGNER:  THOMAS WEGNER, T-H-O-M-A-S, WEGNER,
  

 7   W-E-G-N-E-R, WITH LAND O'LAKES.
  

 8       MR. ENGLISH:  GOOD MORNING, MY NAME IS CHIP ENGLISH.
  

 9   C-H-I-P, E-N-G-L-I-S-H, FROM THE LAW FIRM OF DAVIS, WRIGHT,
  

10   TREMAINE, ON BEHALF OF THE DAIRY INSTITUTE OF CALIFORNIA.
  

11       MS. VULIN:  ASHLEY VULIN, A-S-H-L-E-Y, V, AS IN VICTOR,
  

12   -U-L-I-N ALSO WITH DAVIS, WRIGHT TREAMINE, COUNSEL FOR THE
  

13   DAIRY INSTITUTE OF CALIFORNIA.
  

14       MR. SCHIEK:  GOOD MORNING, WILLIAM SCHIEK, S-C-H-I-E-K,
  

15   ECONOMIST WITH DAIRY INSTITUTE.
  

16       MS. KALDOR:  GOOD MORNING, RACHEL KALDOR, R-A-C-H-E-L,
  

17   K-A-L-D-O-R, EXECUTIVE DIRECTOR OF DAIRY INSTITUTE.
  

18       MR. BLAUFUSS:  GOOD MORNING, ROB BLAUFUSS, B-L-A-U-F-U-S-S,
  

19   I'M WITH DEAN FOODS COMPANY.
  

20       MR. DEJONG:  JAMES DEJONG, J-A-M-E-S, D-E-J-O-N-G, WITH
  

21   HILMAR CHEESE, A DAIRY FARMER-OWNED MANUFACTURER OF CHEESE,
  

22   WHEY, AND MILK POWDERS.
  

23       MS. TAYLOR:  SUE TAYLOR -- STANDARD SPELLING -- WITH
  

24   LEPRINO FOODS, L-E-P-R-I-N-O.
  

25       MR. VETNE:  JOHN VETNE, V-E-T-N-E, REPRESENTATIVE FOR
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 1   HILMAR CHEESE COMPANY.
  

 2       MS. HANCOCK:  NICOLE HANCOCK WITH STOEL RIVES, N-I-C-O-L-E,
  

 3   H-A-N-C-O-C-K.  AND STOEL RIVES IS S-T-O-E-L, R-I-V-E-S,
  

 4   REPRESENTING THE PRODUCER HANDLERS ASSOCIATION, AS WELL AS
  

 5   PONDEROSA DAIRY.
  

 6       MR. LAI:  GOOD MORNING, VICTOR LAI, LAST NAME IS SPELLED
  

 7   L-A-I, WITH PRODUCERS DAIRY FOODS AND PRODUCERS DAIRY FOODS IS
  

 8   A MEMBER OF THE PRODUCERS DAIRY HANDLERS ASSOCIATION.
  

 9       JUDGE CLIFTON:  I WOULD LIKE NOW TO TAKE APPEARANCES OF
  

10   THOSE WHO ARE PARTICIPATING, WHETHER OR NOT THEY ARE ASSOCIATED
  

11   WITH ANY PARTICULAR PROPOSAL.
  

12       MR. MILTNER:  GOOD MORNING, IT'S RYAN MILTNER,
  

13   M-I-L-T-N-E-R, WITH MILTNER LAW FIRM, ON BEHALF OF SELECT MILK
  

14   PRODUCERS.
  

15       JUDGE CLIFTON:  IS THERE ANYONE WHO HAS NOT YET COME
  

16   FORWARD WHO EXPECTS TO TESTIFY?
  

17           ALL RIGHT.  THAT IS, NOT YET.  I WOULD LIKE NOW FOR
  

18   THOSE WHO HAVE PRELIMINARY MATTERS TO ADDRESS, TO COME FORWARD.
  

19   I WOULD LIKE TO START WITH THE USDA REPRESENTATIVES.
  

20       MS. MAY:  LAUREL MAY.  GOOD MORNING, AGAIN.  NICE TO SEE
  

21   ALL OF YOU HERE TODAY.  I DON'T THINK WE HAVE ANYBODY IN HERE
  

22   WHO HASN'T BEEN HERE, SO YOU HAVE HEARD THIS ROUTINE BEFORE,
  

23   BUT I'LL GO THROUGH IT JUST TO REMIND YOU.
  

24           IF ANYBODY WOULD LIKE TO TESTIFY THAT ISN'T PART OF
  

25   YOUR GROUP, THEY CAN CONTACT MEREDITH AND SHE'LL GET THEM ON
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 1   THE LIST.  ANYBODY FROM THE AUDIENCE MAY QUESTION ANY OF THE
  

 2   WITNESSES.  AND TO DO SO, YOU WOULD JUST COME TO THE
  

 3   MICROPHONE, AND JUDGE CLIFTON CAN ACKNOWLEDGE YOU.
  

 4           WE ARE BROADCASTING VIA A LIVE AUDIO FEED, BUT WE ARE
  

 5   NOT RECORDING THIS SESSION OF THE HEARING.  THE ACCESS FOR THAT
  

 6   IS WWW.TINYURL.COM/CAMILKHEARING -- I DON'T KNOW WHY I DON'T
  

 7   WRITE THAT DOWN.
  

 8           THE COURT REPORTER IS REPORTING OFFICIAL TRANSCRIPTS,
  

 9   WHICH WILL BE AVAILABLE APPROXIMATELY TWO WEEKS AFTER THE END
  

10   OF EACH HEARING WEEK.
  

11           THE EXHIBITS THAT ARE PRESENTED ARE NUMBERED IN ORDER
  

12   OF PRESENTATION, AND COPIES OF THOSE WILL ALSO BE AVAILABLE, AS
  

13   WILL ADDITIONAL COPIES OVER THERE ON THE SIDE DURING THE
  

14   HEARING.
  

15           WE DO HAVE REFRESHMENTS IN THE BACK OF THE ROOM.  I SEE
  

16   THIS MORNING THEY CHANGED IT UP A LITTLE BIT, PLEASE HELP
  

17   YOURSELF TO THAT.
  

18           AND BYWAY OF REMINDERS, WE WILL BE MOVING TO A
  

19   DIFFERENT ROOM HERE IN THE BUILDING TOMORROW AND FRIDAY, AND
  

20   IT'S GOING TO BE INDEPENDENCE A AND B, WHICH ARE TOWARD THE
  

21   FRONT OF THE BUILDING OFF OF FOURTH STREET.  SO WE WILL REMIND
  

22   YOU AGAIN AT THE END OF THE DAY, BUT LOOK FOR OUR SIGN TOMORROW
  

23   OVER THERE.
  

24           AND I BELIEVE -- OH, SO THEN -- LET'S SEE, YESTERDAY AT
  

25   THE END OF THE DAY WE HAD MR. MACHADO ON THE STAND.  I THINK
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 1   TODAY USDA WOULD LIKE TO BEGIN BY PRESENTING ITS CLASSIFICATION
  

 2   COMPARISON CHART THAT WE PREPARED, AND THEN WE ALSO NEED TO GET
  

 3   SOME CLARIFICATION ON A DATA REQUEST THAT MS. TAYLOR HAD MADE
  

 4   LAST WEEK, AND THEN WE SUSPECT WE'LL CONTINUE WITH PROPONENT
  

 5   WITNESSES.
  

 6       JUDGE CLIFTON:  WITH REGARD TO THE MOVE TO INDEPENDENCE A
  

 7   AND B, THE GOOD NEWS IS, ALTHOUGH WE HAVE TO VACATE THIS ROOM,
  

 8   WE CAN TAKE OUR THINGS DIRECTLY INTO THAT ROOM AND SET THEM UP
  

 9   TONIGHT SO WE DON'T HAVE TO HAUL THINGS BACK TO OUR HOTELS AND
  

10   THEN BRING THEM BACK AGAIN, WHICH IS GREAT.
  

11           MY PLAN IS TO STOP THE HEARING NO LATER THAN 4:45.  THE
  

12   CREW THAT IS COMING INTO THIS ROOM WANTS ACCESS AT 5:15, SO
  

13   WE'LL NEED TO CLEAR OUT.  IF IT BECOMES APPROPRIATE TO STOP
  

14   PRIOR TO 4:45, FINE.  BUT NO LATER THAN 4:45 WE WILL STOP
  

15   TODAY.
  

16           ARE THERE OTHER PRELIMINARY MATTERS FROM ANYONE?
  

17       MR. ENGLISH:  CHIP ENGLISH.  OF COURSE WE'LL ALSO BE
  

18   MONITORING WHAT MAY OR MAY NOT BE HAPPENING IN WASHINGTON DC.
  

19   MY LATEST INFORMATION IS, IT'S ONLY AFTERNOON AND NOBODY VOTES
  

20   BEFORE NOON IN WASHINGTON DC.  SO WE'RE ALREADY STARTED, AND
  

21   THEY ARE NOT.  SO OBVIOUSLY WE HAVE GOT SOME VOTES TO GO
  

22   THROUGH, AND WE'LL SEE WHAT HAPPENS.  THAT COULD AFFECT WHETHER
  

23   WE'RE IN INDEPENDENCE TOMORROW.  HOPEFULLY NOT.
  

24       JUDGE CLIFTON:  HOPEFULLY IT WILL NOT AFFECT IT AS OPPOSED
  

25   TO HOPEFULLY WILL NOT CONTINUE.
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 1       MR. ENGLISH:  TO BE CLEAR, YES.  THAT'S EXACTLY WHAT I
  

 2   MEANT.  I THINK IT IS THE ONE THING THAT EVERYBODY IN THIS ROOM
  

 3   AGREES ON.
  

 4       JUDGE CLIFTON:  I'M CERTAIN THAT'S TRUE.  THIS IS HARD WORK
  

 5   AND WE WANT TO FINISH IT.  ALL RIGHT.
  

 6       ARE THERE ANY OTHER PRELIMINARY MATTERS?  LET'S BEGIN,
  

 7   THEN, WITH THE PASSING OUT OF ANY EXHIBITS THAT YOU HAVE THAT
  

 8   SHOWS THE CLASSIFICATION COMPARISON, AND TELL US WHAT NUMBER IT
  

 9   WILL BE.  THIS WILL BE 29.  AND I DO HAVE A MAGNIFYING GLASS UP
  

10   HERE IN CASE ANYONE NEEDS TO USE IT.  I BELIEVE THAT EVERYONE
  

11   HAS A COPY.  THANK YOU.  MS. BECKER.
  

12          (THEREAFTER, EXHIBIT NUMBER 29 WAS MARKED
  

13            FOR IDENTIFICATION.)
  

14       MS. BECKER:  THIS IS LAUREN BECKER FOR USDA.
  

15           WILL YOU PLEASE STATE AND SPELL YOUR NAME FOR THE
  

16   RECORD?
  

17       JUDGE CLIFTON:  LET ME SWEAR HIM IN FIRST.  YOU KNOW, IT
  

18   DOESN'T -- IT DOESN'T -- THERE IS NOT A ROUTINE WHETHER YOU ASK
  

19   A PERSON HIS NAME BEFORE OR AFTER YOU SWEAR HIM IN.  BUT I HAVE
  

20   BEGUN TO REALIZE THAT THAT'S SOMETHING I WANT AFTER A PERSON IS
  

21   SWORN IN.  SO I'M GOING TO SWEAR YOU IN IN A SEATED POSITION.
  

22           DO YOU SOLEMNLY SWEAR OR AFFIRM UNDER PENALTY OF
  

23   PERJURY THAT THE EVIDENCE YOU WILL PRESENT WILL BE THE TRUTH?
  

24       MR. NIERMAN:  YES, I DO.
  

25       JUDGE CLIFTON:  THANK YOU.  PLEASE STATE AND SPELL YOUR

1331



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1   NAME.
  

 2       MR. NIERMAN:  MY NAME IS JASON NIERMAN.  LAST NAME IS
  

 3   N-I-E-R-M-A-N.
  

 4       JUDGE CLIFTON:  MS. BECKER, YOU MAY PROCEED.
  

 5       MS. BECKER:  THANK YOU.
  

 6                       DIRECT EXAMINATION
  

 7   BY MS. BECKER:
  

 8      Q.  MR. NIERMAN, WILL YOU PLEASE TELL ME YOUR POSITION AT
  

 9   USDA?
  

10      A.  I'M AN ASSISTANT OF MARKET ADMINISTRATOR IN FEDERAL
  

11   ROUTE 5 LOCATED IN LOUISVILLE, KENTUCKY.
  

12      Q.  AND CAN YOU TELL US YOUR EDUCATION AND A LITTLE BIT
  

13   ABOUT YOUR BACKGROUND?
  

14      A.  I HAVE A BACHELOR'S DEGREE IN ANIMAL SCIENCE FROM
  

15   PURDUE UNIVERSITY, AND A MASTER'S DEGREE IN AGRICULTURE
  

16   ECONOMICS, ALSO FROM PURDUE UNIVERSITY.  IN 1998, I STARTED
  

17   WITH USDA DAIRY PROGRAMS AS AN AGRICULTURAL ECONOMIST, AND IN
  

18   2003 I MOVED TO THE LOUISVILLE MARKET ADMINISTRATORS OFFICE AND
  

19   I HAVE BEEN EMPLOYED THERE SINCE THAT TIME.
  

20      Q.  DO YOU HAVE BEFORE YOU WHAT WE HAVE MARKED AS
  

21   EXHIBIT 29?
  

22      A.  YES, I DO.
  

23      Q.  OKAY.  CAN YOU TELL US THE TITLE OF THIS EXHIBIT?
  

24      A.  IT IS PRODUCT CLASSIFICATION SCHEDULE COMPARISON
  

25   BETWEEN CALIFORNIA AND FMMO PROVISIONS.
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 1      Q.  WHY WAS THIS TABLE CREATED?
  

 2      A.  IT WAS REQUESTED BY LAND O'LAKES IN JULY 2015, AND
  

 3   SINCE THE BEGINNING OF THE HEARING HAS BEEN REQUESTED TO BE
  

 4   ENTERED INTO THE HEARING RECORD.
  

 5      Q.  DID YOU PREPARE THIS CHART?
  

 6      A.  I WAS INVOLVED IN ITS PREPARATION AND LOOKED OVER IT
  

 7   AND APPROVED IT.
  

 8      Q.  DID YOU PREPARE IT IN SUPPORT OF, OR OPPOSITION OF ANY
  

 9   PROPOSAL?
  

10      A.  NO, I DID NOT.
  

11      Q.  CAN YOU -- OH, IS THERE A VERSION OF THIS CHART ON THE
  

12   WEBSITE?
  

13      A.  YES, THERE WAS -- THERE IS A VERSION ON THE WEBSITE
  

14   UNDER THE DATA REQUEST ON USDA DAIRY PROGRAMS WEBSITE.
  

15      Q.  IS THIS DOCUMENT DIFFERENT IN ANY WAY FROM THE ONE ON
  

16   THE WEBSITE?
  

17      A.  YES, THERE HAS BEEN A FEW CLARIFICATIONS.  I BELIEVE IN
  

18   THE FOURTH COLUMN WITH THE EVAPORATED, SWEETENED, UNSWEETENED,
  

19   THE NOTES IN THE FOURTH COLUMN HAVE CHANGED, AND ALSO THERE'S
  

20   BEEN A FOOTNOTE NUMBER 2 THAT'S BEEN ADDED ALSO ON EVAPORATED
  

21   AND CONDENSED MILK.
  

22      Q.  OKAY.
  

23      A.  I BELIEVE THAT'S THE ONLY MAJOR CHANGES TO IT.
  

24      Q.  OKAY.  CAN YOU CLARIFY FOR US THE HEADER AT THE TOP
  

25   UNDERNEATH THE TITLE THAT YOU PREVIOUSLY READ?
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 1      A.  IT MENTIONS, "A MARKET ADMINISTRATOR SHOULD ALWAYS BE
  

 2   CONSULTED FOR A FORMAL FEDERAL MILK MARKETING ORDER
  

 3   CLASSIFICATION DETERMINATION."  SO THE FINAL SAY IS ALWAYS WITH
  

 4   A MILK MARKET ADMINISTRATORS OFFICE.
  

 5      Q.  OKAY.  AND SO THIS DOCUMENT IS FOR INFORMATIONAL USE
  

 6   ONLY?
  

 7      A.  THAT'S CORRECT.
  

 8      Q.  OKAY.  COULD YOU GO AHEAD AND WALK US THROUGH WHAT THIS
  

 9   TABLE SHOWS, PLEASE?
  

10      A.  THE FIRST, THERE'S FOUR COLUMNS ON THIS TABLE.  THE
  

11   FIRST TWO COLUMNS WERE TAKEN DIRECTLY FROM A DOCUMENT ON THE
  

12   CDFA WEBSITE, AND THAT WEB ADDRESS IS CITED IN THE FOOTNOTE
  

13   ONE.
  

14          THE THIRD COLUMN IS THE CORRESPONDING FEDERAL ORDER
  

15   CLASSIFICATION BASED ON SECTION 1000.40.  AND THE FOURTH COLUMN
  

16   NOTES EXCEPTIONS TO THE FEDERAL ORDER CLASSIFICATION.
  

17      Q.  ALL RIGHT.  YOUR HONOR, AT THIS POINT, I WOULD MOVE TO
  

18   HAVE EXHIBIT 29 ENTERED INTO THE RECORD.
  

19       JUDGE CLIFTON:  DOES ANYONE HAVE ANY QUESTIONS FOR THE
  

20   WITNESS BEFORE DETERMINING WHETHER YOU OBJECT TO EXHIBIT 29
  

21   BEING ADMITTED?  THERE ARE NONE.  DOES ANYONE OBJECT TO THE
  

22   ADMISSION INTO EVIDENCE OF EXHIBIT 29?  NO ONE.
  

23           EXHIBIT 29 IS ADMITTED INTO EVIDENCE.
  

24            (THEREAFTER, EXHIBIT NUMBER 29 WAS
  

25            RECEIVED INTO EVIDENCE.)
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 1       MS. BECKER:  THAT'S ALL THE QUESTIONS WE HAVE FOR THIS
  

 2   WITNESS, YOUR HONOR.
  

 3       JUDGE CLIFTON:  WHO WILL BE THE FIRST TO ASK QUESTIONS OF
  

 4   THIS WITNESS?
  

 5       MR. BESHORE:  MARVIN BESHORE.
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. BESHORE:
  

 8      Q.  GOOD MORNING, MR. NIERMAN.
  

 9      A.  GOOD MORNING.
  

10      Q.  LET ME -- I WANT TO TALK ABOUT FOOTNOTE 2 AND THE
  

11   CATEGORIES TO PROPER DESCRIPTIONS TO WHICH IT IS, TO WHICH IT
  

12   IS ATTACHED.
  

13          FIRST OF ALL, HOW MANY PLACES DOES IT APPEAR?
  

14      A.  I BELIEVE JUST TWO.
  

15      Q.  OKAY.  AND THOSE PRODUCTS WHERE IT APPEARS ARE WHAT?
  

16      A.  IT'S CONDENSED, SWEETENED AND UNSWEETENED; AND
  

17   EVAPORATED, SWEETENED AND UNSWEETENED PRODUCTS.
  

18      Q.  OKAY.  AND COULD YOU JUST TELL US WHAT FOOTNOTE 2 SAYS
  

19   AND WHY IT IS THERE?
  

20      A.  FOOTNOTE 2 SAYS, "BULK PRODUCT IS CLASSIFIED WITHIN A
  

21   PLANT BASED ON FINAL USE."  THOSE PRODUCTS ARE IN CONSUMER TYPE
  

22   PACKAGES THAT ARE IN CLASS 4, BUT IF THEY ARE IN BULK FORM,
  

23   THEY ARE IN THE CLASSIFIED, BASED ON THEIR FINAL USE IN THE
  

24   PLANT.
  

25      Q.  OKAY.  SO JUST TAKING THE FIRST LINE, WHICH IS MILK,

1335



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1   UNDER CONDENSED, SWEETENED AND UNSWEETENED.  THE CALIFORNIA
  

 2   CLASS IS INDICATED AS 2, THE FEDERAL FMMO CLASS IS INDICATED AS
  

 3   IV, BUT WITH THE ELABORATION PROVIDED BY THE FOOTNOTE 2, COULD
  

 4   YOU EXPLAIN HOW FEDERAL, WHAT THE CLASSIFICATION FOR CONDENSED
  

 5   MILK WOULD BE IN THE FEDERAL SYSTEM?
  

 6      A.  IF IT'S IN A CONSUMER TYPE PACKAGE, IT WOULD BE CLASS
  

 7   IV.  IF IT IS IN A BULK FORM AND WENT TO AN ICE CREAM PLANT, IT
  

 8   COULD BE CLASSIFIED AS CLASS II IN THIS SITUATION.
  

 9      Q.  IF IT WENT TO THE CHEESE PLANT?
  

10      A.  CLASS III.
  

11      Q.  IT WENT TO A BUTTER POWDER PLANT?
  

12      A.  IT WOULD BE CLASS IV.
  

13       JUDGE CLIFTON:  IF I COULD ASK MR. NIERMAN, THE CHART
  

14   ITSELF USES THE WORD EVAPORATED RATHER THAN CONDENSED; IS THAT
  

15   CORRECT?
  

16       MR. NIERMAN:  THEY USE BOTH.
  

17       JUDGE CLIFTON:  OKAY.  I'M LOOKING AT THE WRONG PART OF THE
  

18   CHART, AREN'T I?  I SHOULD HAVE BEEN LOOKING HIGHER.
  

19       MR. NIERMAN:  YES, THERE'S A CONDENSED, AND EVAPORATED
  

20   TOWARD THE BOTTOM, TWO-THIRDS DOWN.
  

21       JUDGE CLIFTON:    RIGHT, OKAY.  I SEE NOW.  SO IF YOU,
  

22   MR. BESHORE, THESE CATEGORIES ARE ALPHABETICAL, YOU TRULY WERE
  

23   LOOKING AT THE CONDENSED SECTION?
  

24       MR. BESHORE:  I WAS.
  

25       JUDGE CLIFTON:  GOOD.  THANK YOU.
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 1       MR. BESHORE:  I WAS, JUST FOR PURPOSES OF CONCEPT AND
  

 2   ILLUSTRATION HERE, I WAS WORKING OFF THE FIRST LINE THAT I
  

 3   FOUND IN THIS FOOTNOTE 2, CLASS II.
  

 4       JUDGE CLIFTON:  THANK YOU.
  

 5   BY MR. BESHORE:
  

 6      Q.  OKAY.  SO WHAT HAPPENS THEN, IF CONDENSED IS, IN TERMS
  

 7   OF FEDERAL ORDER CLASSIFICATION, IF A CONDENSED IS USED AT A
  

 8   CLASS I PLANT, A DESSERT PLANT?  WHAT IS THE CLASSIFICATION?
  

 9      A.  I THINK SOMEBODY MAY HAVE TESTIFIED ON THAT ON LAST
  

10   WEEK, I BELIEVE.
  

11      Q.  OKAY.  THERE WAS SOME TESTIMONY ABOUT THAT?
  

12      A.  I BELIEVE SO.
  

13      Q.  OKAY.  SO YOU DON'T -- YOU DON'T HAVE ANYTHING TO ADD?
  

14   I MEAN, THAT TESTIMONY APPLIES TO THIS, IS EXPLANATORY OF THIS
  

15   EXHIBIT?
  

16      A.  YES.
  

17      Q.  OKAY.  AND -- OKAY.  SO THE USE TO PRODUCE THAT APPLIES
  

18   TO ALL FORMS OF CONDENSED, SWEETENED AND UNSWEETENED, ALL FORMS
  

19   OF BULK EVAPORATED, SWEETENED AND UNSWEETENED; IS THAT CORRECT?
  

20      A.  YES, IN BULK FORM THAT WOULD BE CORRECT, YES.
  

21      Q.  OKAY.  THE ASTERISKS IN THE FMMO CLASS LINE, THEY, JUST
  

22   EYEBALLING, IT LOOKS LIKE EVERY TIME THERE'S AN ASTERISK, THE
  

23   NOTES AND EXCEPTION SAYS CANNOT DETERMINE, BASICALLY.  CAN YOU
  

24   JUST ELABORATE ON THAT A LITTLE BIT?
  

25      A.  WELL, THEY ARE -- PROVIDED THOSE PRODUCTS SAY MILK
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 1   DRINK COULD BE CLASSIFIED IN CLASS 1 OR CLASS II, BASED ON THIS
  

 2   SPECIFICATIONS OF THE PRODUCT, IF THE INDIVIDUAL PRODUCT
  

 3   INCLUDED IN THAT CATEGORY.
  

 4      Q.  ESSENTIALLY BASED ON THE COMPONENTS AS STIPULATED IN
  

 5   THE -- SO THE MILK PRODUCT DEFINITION?
  

 6      A.  CORRECT.
  

 7      Q.  OKAY.  AND DOES THE SAME SORT OF PRINCIPAL APPLY TO ALL
  

 8   THE PRODUCTS FOR WHICH THERE'S AN ASTERISK IN THE FMMO CLASS
  

 9   COLUMN?
  

10      A.  YES.
  

11      Q.  OKAY.  NOW, I WOULD LIKE TO GO TO THE BACK PAGE, MINE
  

12   IS TWO-SIDED, IT WOULD BE THE SECOND PAGE OF THE EXHIBIT.  AND
  

13   THERE'S A -- THE ONLY NOTE ON THE SECOND PAGE IN THE FMMO NOTES
  

14   AND EXCEPTIONS COLUMN, THE ONLY NOTES ARE WITH RESPECT TO DRY
  

15   MILK, DRY WHEY AND DRY WHEY FROM OTHER CHEESE.  THE NOTES SAY,
  

16   "WHEN A BY PRODUCT OF CLASS III CHEESE MANUFACTURING."
  

17          CAN YOU EXPLAIN WHAT THAT NOTE, HOW THAT CLASSIFICATION
  

18   WORKS THERE FOR DRY MODIFIED WHEY, DRY WHEY FROM OTHER CHEESE?
  

19      A.  I BELIEVE THAT THAT NOTE IS PROVIDED BECAUSE OF ITS
  

20   ABRUPT.  IF WHEY IS A BY PRODUCT OF COTTAGE CHEESE PRODUCTION
  

21   OR OTHER CHEESES THAT ARE IN FEDERAL ORDER CLASS II ARE -- YES,
  

22   THAT IT WOULD BE A WHEY IN THOSE PRODUCTS WOULD BE IN CLASS II
  

23   PRODUCT, OR THE MILK THAT'S USED TO MAKE THOSE PRODUCTS WOULD
  

24   BE CLASSIFIED AS CLASS II.
  

25      Q.  SO THIS -- THIS THEN SAYS, THIS SAYS FMMO CLASS III.
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 1      A.  YES, IT'S A BY PRODUCT OF CHEESE PRODUCTION, SO THE
  

 2   MILK THAT WENT INTO THE CHEESE PRODUCTION, WOULD BE CLASSIFIED
  

 3   AS CLASS III, AND THE DRY WHEY THAT COMES OFF OF THAT CHEESE
  

 4   MANUFACTURING WOULD ALSO BE CLASSIFIED IN CLASS III.  DRY WHEY
  

 5   WOULD NOT BE FOLLOWED FURTHER THROUGH THE PROCESS.
  

 6      Q.  BUT IF IT IS MADE FROM BY PRODUCT OF COTTAGE CHEESE,
  

 7   WHAT HAPPENS THEN?
  

 8      A.  COTTAGE CHEESE IS A CLASS II PRODUCT IN THE FEDERAL
  

 9   ORDER SYSTEM, SO IT WOULD BE, THE DRY WHEY WOULD BE THE MILK
  

10   THAT WAS USED TO MAKE THE COTTAGE CHEESE, AND THEREFORE, THE BY
  

11   PRODUCT OF DRY WHEY WOULD BE CLASSIFIED AS CLASS II.
  

12      Q.  SO IF THAT'S USED AS AN INGREDIENT IN ANOTHER PRODUCT,
  

13   WHAT DOES -- WHAT HAPPENS TO IT?
  

14      A.  IT STAYS IN THE INITIAL CLASS THE MILK WAS USED.
  

15      Q.  OKAY.  NOW, AT THE BOTTOM, TOWARDS THE BOTTOM OF THE
  

16   SECOND PAGE THERE'S -- THERE ARE WHAT, FOUR LINES DESCRIBING
  

17   ADDITIONAL FMMO CLASSIFICATIONS NOT COVERED.  COULD YOU JUST
  

18   WALK US THROUGH THOSE BRIEFLY AND TELL US WHAT THAT INDICATES?
  

19      A.  ALL RIGHT.  THESE ARE ITEMS THAT WERE NOT INCLUDED IN
  

20   THE CDFA PRODUCT LISTING THAT WAS NOTED.  THE FIRST ONE IS
  

21   FLAVORED BEVERAGES THAT DO NOT MEET THE FLUID MILK DEFINITION.
  

22   THAT WOULD BE A CLASS II PRODUCT IN THE FEDERAL ORDER SYSTEM.
  

23           BUTTERMILK THAT'S LABELED FOR BAKING AND CONTAINS
  

24   GREATER THAN TWO PERCENT ADDED STARCH WOULD BE A CLASS II
  

25   PRODUCT IN THE FEDERAL ORDER SYSTEM.
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 1          FLUID MILK PRODUCTS IN CONTAINERS LARGER THAN ONE
  

 2   GALLON SHIPPED TO COMMERCIAL FOOD PROCESSORS WOULD BE CLASS II
  

 3   IN THE FEDERAL MILK MARKETING ORDERS.
  

 4          AND FLUID CREAM SHIPPED TO COMMERCIAL FOOD PROCESSORS
  

 5   WOULD ALSO BE CLASS II IN THE FEDERAL ORDER SYSTEM.
  

 6      Q.  THOSE CATEGORIES AREN'T SPECIFICALLY ENUMERATED BY CDFA
  

 7   IN ITS PRODUCT CLASSIFICATION LIST?
  

 8      A.  YES, THAT'S CORRECT.
  

 9      Q.  OKAY.  THANK YOU.  THANK YOU VERY MUCH, MR. NIERMAN.
  

10   THANKS FOR YOUR EFFORTS IN PUTTING THIS TOGETHER, YOU AND YOUR
  

11   TEAM, AND FOR YOUR TESTIMONY.  APPRECIATE IT.
  

12      A.  THANK YOU.
  

13      Q.  I MAY HAVE ANOTHER QUESTION LATER.
  

14       JUDGE CLIFTON:  SO WE'LL NOW INVITE QUESTIONS FROM OTHERS,
  

15   ALTHOUGH MR. BESHORE MAY HAVE ADDITIONAL QUESTIONS AFTERWARDS.
  

16          DOES THAT MAKE YOU NERVOUS, MR. NIERMAN, WHEN THEY COME
  

17   WITH REGULATIONS AND LAPTOPS TO QUESTION?
  

18       MR. NIERMAN:  THAT'S ALL RIGHT.
  

19       MR. ENGLISH:  CHIP ENGLISH.
  

20                       CROSS-EXAMINATION
  

21   BY MR. ENGLISH:
  

22      Q.  LET'S START WITH A THANK YOU FOR APPEARING AND PUTTING
  

23   THIS IN.  AND I THINK, YOUR HONOR, IF THERE'S -- IF THERE'S ANY
  

24   -- THE PURPOSE OF MY BEING UP HERE IS CLARIFICATION.  AND IF
  

25   THERE'S ANY SIGNIFICANT CLARIFICATION, IT MAY COME FROM THE
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 1   AWKWARDNESS THAT WE CONTINUE TO HAVE WITH HAVING USDA DATA,
  

 2   WITH USDA WITNESSES, AND CDFA DATA THAT IS SOMEWHERE ELSE AND
  

 3   NOTICE.  AND THAT IS CLEARLY NOT AN AWKWARDNESS THAT IS CAUSED
  

 4   BY USDA, SO NO, HE SHOULD NOT BE IN THE SLIGHTEST NERVOUS.
  

 5          I HAVE A SERIES OF A COUPLE OF QUESTIONS FROM, SOME OF
  

 6   IT IS FROM MR. BESHORE.
  

 7       JUDGE CLIFTON:  NOW, WE KNOW YOU ARE CHIP ENGLISH, BUT I
  

 8   JUST WANT PEOPLE ON THE AUDIO FEED TO KNOW WHO IS TALKING.
  

 9   BY MR. ENGLISH:
  

10      Q.  I THOUGHT I SAID THAT WHEN I STARTED -- CHIP ENGLISH.
  

11           SO LET'S START WITH EXHIBIT 29, AND I DON'T THINK I
  

12   HEARD THIS ASKED, BUT I WAS LOOKING AT ANOTHER DOCUMENT.
  

13   WITHIN THE FMMO NOTES AND EXCEPTIONS, ABOUT FIVE OR SIX TIMES
  

14   THERE'S ANOTHER PARTICULAR EXCEPTION, FOR INSTANCE, UNDER MILK
  

15   DRINK, WHERE YOU HAVE AN ASTERISK AND YOU SAY "CANNOT DETERMINE
  

16   UNTIL PRODUCT SPECIFICATIONS ARE EVALUATED," CORRECT?
  

17      A.  YES.
  

18      Q.  OKAY.  AND THAT IS THAT BASED UPON THE SPECIFICATIONS
  

19   OF A MILK DRINK, IT COULD BE ONE OF A COUPLE OR MAYBE MORE
  

20   DIFFERENT CLASSES, CORRECT?
  

21      A.  THAT'S CORRECT.
  

22      Q.  SO JUST, WITHOUT SPENDING A LOT OF TIME ON THIS, FOR
  

23   INSTANCE, A MILK DRINK COULD, DEPENDING ON THE SPECIFICATIONS,
  

24   MEET THE FLUID MILK DEFINITIONS OF A CLASS I PRODUCT, CORRECT?
  

25      A.  THAT'S CORRECT.
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 1      Q.  IF IT DOESN'T MEET THE FLUID MILK DEFINITION, IS IT
  

 2   CLASS II?
  

 3      A.  IT WOULD LIKELY BE A CLASS II PRODUCT IN THE FEDERAL
  

 4   ORDER SYSTEM.
  

 5      Q.  CAN IT BE SOMETHING OTHER THAN CLASS II, AND CLASS I OR
  

 6   CLASS II?
  

 7      A.  IF IT IS IN A BEVERAGE FORM, IT WOULD BE CLASS I OR
  

 8   CLASS II.
  

 9      Q.  WELL, CAN IT BE A DRINK IF IT IS NOT IN BEVERAGE FORM?
  

10      A.  NO, IT CANNOT.
  

11      Q.  I'M NOT BEING TRICKY, YOUR HONOR.  IT CAN BE -- IF IT
  

12   MEETS THE PRODUCT SPECIFICATIONS OF CLASS I, IT'S CLASS I; IF
  

13   NOT, IT IS CLASS II AND THOSE ARE THE ONLY TWO THINGS IT COULD
  

14   BE; IS THAT CORRECT?
  

15      A.  YES.
  

16      Q.  FOR A MILK FOR DRINK?
  

17      A.  FOR MILK DRINK.
  

18      Q.  NOW, A MILK DRINK MIX, THE WORD MIX IS A LITTLE
  

19   DIFFERENT, CAN THAT BE DEFINITION OF A CLASS I PRODUCT IF IT IS
  

20   A MIX?
  

21      A.  WE WOULD HAVE TO -- THE INFORMATION WOULD HAVE TO BE
  

22   PROVIDED TO THE MARKET ADMINISTRATOR AND THE MARKET
  

23   ADMINISTRATOR WOULD HAVE TO MAKE THAT DETERMINATION.
  

24      Q.  SO, AGAIN, IF IT SOMEHOW MET THE FLUID MILK DEFINITION?
  

25      A.  IF IT MET THE FLUID MILK DEFINITION IN THE 1000.15, IT
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 1   WOULD BE A CLASS I PRODUCT.
  

 2      Q.  AND IF NOT, IT COULD BE A CLASS II PRODUCT, CORRECT?
  

 3      A.  YES.
  

 4      Q.  IS THERE ANOTHER CLASS IT COULD BE?
  

 5      A.  NOT THAT I'M AWARE OF.
  

 6      Q.  ALL RIGHT.  SO DROPPING DOWN TO "FROMAGE FRAIS, (LOWFAT
  

 7   AND FAT FREE)," WHICH IS SPELLED F-R-O-M-A-G-E, F-R-A-I-S,
  

 8   AGAIN, YOU HAVE "CANNOT DETERMINE UNTIL PRODUCT SPECIFICATIONS
  

 9   ARE EVALUATED."  SO THAT COULD, IF IT MEETS THE FLUID MILK
  

10   DEFINITION, BE A CLASS I PRODUCT?
  

11      A.  IF IT MEETS THE FLUID MILK DEFINITION.  I THINK THE
  

12   PRODUCT THE FEDERAL ORDER SYSTEM IS NOT MANUFACTURING OR
  

13   PROCESSED IN THE FEDERAL ORDER SYSTEM, SO WE'RE NOT AWARE OF
  

14   WHEN IT HAS BEEN CLASSIFIED AT THIS POINT.
  

15      Q.  SO, WAIT A MINUTE, GOING BACK TO YOUR DISCUSSIONS
  

16   EARLIER, AND THIS IS FOR INFORMATION ONLY, AND SINCE THE
  

17   FEDERAL MARKET INDUSTRY WOULD HAVE TO BE CONSULTED, TO YOUR
  

18   KNOWLEDGE SO FAR, THERE HAS BEEN SUCH A PRODUCT PRODUCED, YOU
  

19   HAVEN'T HAD TO WORRY ABOUT IT?
  

20      A.  THAT IS CORRECT.
  

21      Q.  OKAY.  I REALLY DON'T WANT TO STRAY TOO FAR, TO YOUR
  

22   KNOWLEDGE, IS THAT PRODUCT USED IN CALIFORNIA?
  

23      A.  I DO NOT KNOW.
  

24      Q.  OKAY.  ALL RIGHT.  SO YOU WOULDN'T KNOW WHETHER IT
  

25   COMES IN THE FEDERAL ORDER WE HAVE TO WORRY ABOUT PARTIALLY
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 1   REGULATED STATUS?
  

 2      A.  I DO NOT KNOW THAT.
  

 3      Q.  OKAY.  SO MOVING DOWN TO ULTRA HIGH TEMPERATURE AND
  

 4   PRODUCTS, UNDER DAIRY SPREAD.  YOU HAVE "CANNOT DETERMINE UNTIL
  

 5   PRODUCT SPECIFICATIONS ARE EVALUATED."  SO DAIRY SPREAD, WHAT
  

 6   IS THAT, TO YOUR KNOWLEDGE?
  

 7      A.  I THINK IT'S, WITH THE ASTERISK I THINK IT COULD BE
  

 8   MANY DIFFERENT THINGS, SO THAT'S WHY THAT -- IT COULD BE A
  

 9   CREAM SPREAD OR A CHEESE SPREAD, AND THEREFORE, THAT'S WHERE
  

10   THE --
  

11      Q.  SO IT COULD BE CLASS II OR CLASS III?
  

12      A.  AT LEAST, YES.
  

13      Q.  AND POTENTIALLY POSSIBLE, BUT SOMEWHAT UNLIKELY THAT IT
  

14   WOULD MEET THE FLUID MILK DEFINITION?
  

15      A.  THAT'S CORRECT.
  

16       JUDGE CLIFTON:  YOUR VOICE DROPPED.  WHAT DID -- WHAT WAS
  

17   THE LAST PHRASE?  UNLIKELY THAT IT WOULD BE?
  

18       MR. ENGLISH:  IT IS POSSIBLE, BUT UNLIKELY THAT IT WOULD BE
  

19   THE DEFINITION OF FLUID MILK PRODUCT.  I'LL CONSUME MORE WATER,
  

20   YOUR HONOR.
  

21   BY MR. ENGLISH:
  

22      Q.  THEN YOU HAVE FLAVORED DRINK.  AND I'M NOT GOING TO
  

23   BELABOR THIS, FLAVORED DRINK COULD LITERALLY HAVE THE SAME
  

24   CLASSIFICATION SORT OF AS A MILK DRINK, CORRECT?  BY DEFINITION
  

25   USE THE WORD DRINK, FLUID DRINK.  SO WE DON'T HAVE TO GO
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 1   FARTHER THAN THAT.
  

 2      A.  YES.
  

 3      Q.  AND THEN YOU HAVE GOT MILK DRINK MIX.  AGAIN, WE HAVE
  

 4   ALREADY TALKED ABOUT MIXES UP, CORRECT?
  

 5      A.  YES.
  

 6      Q.  ALL RIGHT.  NOW, YOU HAD A DISCUSSION WITH MR. BESHORE
  

 7   ABOUT THE, SORT OF THE ULTIMATE USE, SORT OF THE BULK CONCEPT
  

 8   VERSUS AN ULTIMATE USE CONCEPT, CORRECT?
  

 9      A.  YES.
  

10      Q.  OKAY.  NOW, THIS IS WHERE I THINK THINGS GET A LITTLE
  

11   AWKWARD.  YOU HAVE NOTICE, YOU HAVE FOOTNOTE 1 REFERENCES CDFA
  

12   CLASSIFICATION OF DAIRY PRODUCTS AND A WEBSITE, CORRECT?
  

13      A.  YES.
  

14      Q.  OKAY.  YOU HAVE A COLUMN FOR FMMO NOTES AND EXCEPTIONS.
  

15   BECAUSE, OF COURSE, YOU KNOW ABOUT FMMO NOTES AND EXCEPTIONS,
  

16   CORRECT?
  

17      A.  YES.
  

18      Q.  OKAY.  AND FOR REASONS I THINK ARE PRETTY
  

19   SELF-EXPLANATORY, YOU DIDN'T CREATE A FIFTH COLUMN FOR CDFA
  

20   NOTES AND EXCEPTIONS, CORRECT?
  

21      A.  NO, I DID NOT.
  

22      Q.  OKAY.  AND IF THERE ARE NOTES AND EXCEPTIONS, THEN
  

23   THAT'S WITHIN THE CDFA DATA, THAT'S NOT WHAT YOU ARE TRYING TO
  

24   PRESENT TODAY, CORRECT?
  

25      A.  THAT'S CORRECT.
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 1      Q.  OKAY.  SO, YOUR HONOR, THIS IS WHERE WE REALLY DO HAVE
  

 2   THIS AWKWARDNESS GOING BACK AND FORTH.  I THINK THE FOOTNOTE IS
  

 3   ENTIRELY APPROPRIATE, BUT I THINK IN ESSENCE TO MAKE IT REALLY
  

 4   WORK, WE HAVE TO TAKE OFFICIAL NOTICE OF WHAT'S IN FOOTNOTE 1,
  

 5   BECAUSE I REPRESENT TO YOU, YOUR HONOR, THAT THERE ARE
  

 6   EXCEPTIONS TO THE FOOTNOTES WITHIN THAT, THAT IS A NUMBER OF
  

 7   INSTANCES HAVE A SIMILAR RESULT UNDER CDFA RULES WITH RESPECT
  

 8   TO ULTIMATE DISPOSITION.
  

 9          AND I'M NOT ASKING TO REWRITE THE EXHIBIT, THE EXHIBIT
  

10   IS WHAT IT IS, BUT IN ORDER TO UNDERSTAND IN THE RECORD AT THIS
  

11   POINT, THAT THERE COULD HAVE BEEN A FIFTH COLUMN, I DON'T THINK
  

12   THAT -- I DIDN'T MEAN IT THAT WAY.  FIFTH COLUMN THERE.
  

13          OBVIOUSLY, THE DEPARTMENT HAS ITS OWN EXHIBIT, BUT I
  

14   THINK IN ORDER TO UNDERSTAND THIS EXHIBIT, WE NEED TO TAKE
  

15   OFFICIAL NOTICE OF THE FOOTNOTE THAT WAS REFERENCED IN FOOTNOTE
  

16   1 SO PEOPLE COULD GO TO THAT FOOTNOTE AND SEE WHAT NOTES AND
  

17   CLARIFICATIONS CDFA HAS THAT WOULD CORRESPOND OR BE DIFFERENT
  

18   FROM USDA'S NOTES AND EXCEPTIONS.
  

19       JUDGE CLIFTON:  I'M HAPPY TO TAKE OFFICIAL NOTICE OF THAT
  

20   WEBSITE.  I DO WANT SOME KIND OF A HARD COPY IN THE RECORD
  

21   EVENTUALLY, THAT REFLECTS WHAT THAT WEBSITE CURRENTLY SHOWS.
  

22       MR. ENGLISH:  I THINK THAT LAST WEEK WE DISCUSSED THAT
  

23   ISSUE AND WE WILL ADD THAT CERTAINLY TO OUR LIST OF WHAT COULD
  

24   BE INCLUDED.  BUT YES, I CERTAINLY AGREE, AND WE WILL CERTAINLY
  

25   ADD THAT TO OUR LIST.
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 1   BY MR. ENGLISH:
  

 2      Q.  AND I TAKE IT, JUST TO BE CLEAR, MR. NIERMAN, YOU ARE
  

 3   NOT FAMILIAR WITH THOSE NOTES AND EXCEPTIONS AND ARE NOT
  

 4   PREPARED TO TESTIFY ABOUT THOSE TODAY?
  

 5      A.  THAT IS CORRECT.
  

 6      Q.  ALL RIGHT.  THANK YOU.  I HAVE NOTHING FURTHER AND I
  

 7   THANK YOU FOR YOUR APPEARANCE.
  

 8       JUDGE CLIFTON:  WHO WOULD LIKE TO ASK MR. NIERMAN QUESTIONS
  

 9   NEXT?
  

10       MR. VETNE:  JOHN VETNE APPEARING FOR HILMAR.
  

11                        CROSS-EXAMINATION
  

12   BY MR. VETNE:
  

13      Q.  GOING BACK TO FOOTNOTE 2.  FOOTNOTE 2 MODIFIES
  

14   CONDENSED PRODUCTS AND EVAPORATED PRODUCTS FOR WHICH THERE ARE
  

15   CALIFORNIA AND FEDERAL CLASSIFICATIONS.  YOU HAVE INDICATED
  

16   THAT FOOTNOTE 2 DESCRIBES A BULK PRODUCT CLASSIFIED WITHIN A
  

17   PLANT, BASED ON FINAL USE IN THE FEDERAL ORDER SYSTEM.
  

18          TO YOUR KNOWLEDGE, DOES FOOTNOTE 2 ALSO MODIFY THE
  

19   COLUMN THAT REFERS TO CALIFORNIA CLASS?
  

20      A.  I'M NOT SPEAKING ON BEHALF OF HOW THE CALIFORNIA SYSTEM
  

21   WORKS.
  

22      Q.  OKAY.  SO FOOTNOTE 2, IN ESSENCE, IS THE KIND OF
  

23   INFORMATION THAT WOULD COME UNDER THE COLUMN FMMO NOTES AND
  

24   EXCEPTIONS?  IT IS AN FMMO NOTE, NOT A NOTE THAT CROSSES BOTH
  

25   SYSTEMS?
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 1      A.  THAT'S CORRECT.
  

 2      Q.  AND LET'S SEE, ONE FINAL THING.  ON THE SECOND PAGE
  

 3   THERE'S A CLASSIFICATION FOR DRY BUTTERMILK, THAT WOULD BE
  

 4   BUTTERMILK THAT'S SOMETHING DIFFERENT THAN THE BUTTERMILK
  

 5   APPEARING ON THE PRIOR PAGE CLASS I IN BOTH MARKETS, CORRECT?
  

 6      A.  YES.
  

 7      Q.  THE BUTTERMILK ON PAGE TWO APPEARING DIRECTLY UNDER THE
  

 8   WORD BUTTER, IS BY PRODUCT OF BUTTER MANUFACTURING, CORRECT?
  

 9      A.  YES.
  

10      Q.  OKAY.  AND IN THE FEDERAL SYSTEM, WITH RESPECT TO THAT
  

11   BY PRODUCT, IF THE BUTTERMILK THAT IS PRODUCED BY A BUTTER
  

12   MANUFACTURER IS CULTURED AND PUT IN A PACKAGE AND SOLD TO
  

13   CONSUMERS, THE WAY IT MIGHT HAVE BEEN IN THE 1800'S, HOW WOULD
  

14   THAT BE CLASSIFIED?
  

15      A.  MARKET ADMINISTRATOR WOULD HAVE TO GIVE MORE
  

16   INFORMATION ABOUT THAT PROCESS AND THAT PRODUCT BEFORE MAKING A
  

17   DETERMINATION.
  

18      Q.  OKAY.  ARE YOU AWARE THAT, IN FACT, THERE IS SUCH A
  

19   PRODUCT BEING MARKETED IN THE FEDERAL SYSTEM?
  

20      A.  THERE IS NONE IN FEDERAL ORDER 5 THAT I OPERATE IN, SO
  

21   NO, I'M NOT AWARE OF THAT PRODUCT.
  

22      Q.  OKAY.  WELL, THERE IS IN THE STATE OF MAINE THERE IS
  

23   SUCH A PRODUCT, ALSO IN NEW ENGLAND.  SO THE CLASSIFICATION
  

24   THEN, YOU WOULD LOOK TO NOT DAIRY PROGRAMS, BUT TO THE MARKET
  

25   ADMINISTRATOR FOR THE NORTHEAST?
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 1      A.  THE NORTHEAST MARKET ADMINISTRATOR WOULD MAKE THAT
  

 2   DETERMINATION AND CONSULT WITH DAIRY PROGRAMS AND THE OTHER
  

 3   MARKET ADMINISTRATORS BEFORE A FINAL DETERMINATION WOULD BE
  

 4   MADE.
  

 5      Q.  AND WHEN DETERMINATIONS LIKE THAT ARE MADE FOR NEW
  

 6   PRODUCTS, IS A, SOME SORT OF MEMORANDUM OR GUIDELINE
  

 7   DISTRIBUTED THROUGHOUT THE MARKET ADMINISTRATOR'S SYSTEM SO
  

 8   THAT EVERYBODY KNOWS AND CAN DO -- AND CAN APPLY THE RULES
  

 9   UNIFORMLY?
  

10      A.  I DON'T BELIEVE THERE'S A MEMO THAT'S PASSED AROUND AT
  

11   THE TIME OF A FINAL DETERMINATION.
  

12      Q.  THANK YOU.
  

13       JUDGE CLIFTON:  ARE THERE OTHER QUESTIONS FOR MR. NIERMAN?
  

14   THERE APPEAR TO BE NONE.  MR. NIERMAN, THANK YOU SO MUCH.
  

15       MR. NIERMAN:  YOU'RE WELCOME.
  

16       JUDGE CLIFTON:  NOW, LET'S ADDRESS USDA'S INQUIRY, THAT'S
  

17   CLARIFICATION THAT IT NEEDS IN ORDER TO OBTAIN AND PRESENT MORE
  

18   DATA.  WHO WOULD LIKE TO GO TO A MICROPHONE TO ASK CLARIFYING
  

19   QUESTIONS?  MR. ENGLISH, I -- THIS IS SOMETHING DIFFERENT,
  

20   RIGHT?
  

21       MR. ENGLISH:  IT IS -- BUT THIS IS CHIP ENGLISH.  I WANT TO
  

22   MAKE SURE, SUE TAYLOR IS COMING UP ON BEHALF OF THE DAIRY
  

23   INSTITUTE OF CALIFORNIA FOR THIS PARTICULAR ISSUE.
  

24       JUDGE CLIFTON:  ALL RIGHT.  SO LET'S FIRST HAVE SOME --
  

25   LET'S SEE -- IS THERE A QUESTION.
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 1           SO MS. BECKER WAS SO EFFICIENT, IT WAS ADMITTED BEFORE
  

 2   WE EVEN GOT VERY FAR INTO IT.  SO NORMALLY WE HAVE BEEN WAITING
  

 3   KIND OF LATE IN THE GAME, BUT SHE TOOK CARE OF IT RIGHT UP
  

 4   FRONT.  THANK YOU.  I DO APPRECIATE YOUR HELPING WITH THAT.
  

 5   ALL RIGHT.  ALL RIGHT.
  

 6           QUESTIONS?  WHO WILL THE QUESTIONS COME FROM?  ALL
  

 7   RIGHT.  SO THAT WOULD BE GOOD, MS. TAYLOR, FOR YOU TO TAKE THE
  

 8   PODIUM SO THAT YOU WILL BE NEAR A MICROPHONE.  BECAUSE
  

 9   MR. RICHMOND WILL BE ASKING FOR THE CLARIFYING INFORMATION AND
  

10   HE ALREADY HAS A MICROPHONE.  SO MR. RICHMOND.
  

11       MR. RICHMOND:  BILL RICHMOND, USDA.  THANK YOU, YOUR HONOR.
  

12   THANK YOU MS. TAYLOR FOR TAKING A STAND.  WE JUST HAD SOME
  

13   CLARIFYING QUESTIONS REGARDING DATA REQUESTS YOU MADE LAST
  

14   WEEK.  WE WERE JUST WONDERING IF YOU COULD WALK THROUGH THE
  

15   REQUEST AGAIN SO WE HAVE A BETTER UNDERSTANDING EXACTLY WHAT
  

16   YOU ARE LOOKING FOR.
  

17       MS. TAYLOR:  CERTAINLY.  FIRST OF ALL, I VERY MUCH
  

18   APPRECIATE THIS UNIT'S WORK, AGAIN, ALL THE TESTIMONY, AND
  

19   ECONOMIC MODEL, AND THERE ARE MANY ECONOMIC MODELS THAT ARE
  

20   WELL BEYOND ME TO TRY TO RECONCILE AND UNDERSTAND, QUITE
  

21   HONESTLY.
  

22       MR. RICHMOND:  LIKEWISE, AS I.
  

23       MS. TAYLOR:  BUT I WOULD EXPECT TO BE ABLE TO REPLICATE THE
  

24   CLASS PRICE IMPACTS.  AND THOSE CLASS PRICE IMPACTS SHOW UP IN,
  

25   WE'RE REFERRING TO EXHIBIT 5, I BELIEVE IT IS, THE ECONOMIC
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 1   IMPACT ANALYSIS.
  

 2           AND MY FIRST QUESTION IS ROOTED IN MY INABILITY TO TIE
  

 3   UP RESULTS SHOWN IN THE CALIFORNIA TO FEDERAL ORDER TABLE
  

 4   IMPACTS.  AND THIS INABILITY TO RECONCILE IT IS CONSISTENT
  

 5   ACROSS THE ANALYSIS ON ALL PROPOSALS.  I FOCUSED MOSTLY ON
  

 6   TABLES 10 AND 58, BUT I EXPECT THAT THE SAME DIFFERENCE WOULD
  

 7   CARRY THROUGH IN TABLES 26 AND 42.
  

 8           MY QUESTION WAS SPECIFIC TO THE CALIFORNIA COMMODITY
  

 9   PRICES INCORPORATED IN THE BASELINE ANALYSIS.  MY UNDERSTANDING
  

10   FROM THE DOCUMENTATION ON PAGE 19 OF THE EXHIBIT, IS THAT THE
  

11   MODEL USES THE DAIRY INSTITUTE DEFAULT VALUES FOR COMMODITY
  

12   PRICES, WITH THE EXCEPTION OF AN ADDITIONAL PENNY DECREASE IN
  

13   THE CHEESE PRICE TO REFLECT THE EXCLUSION OF BARREL CHEESE FROM
  

14   THE DAIRY INSTITUTE PROPOSAL, WHEN THEY ARE ANALYZING THE
  

15   FEDERAL ORDER COMMODITY PRICES AND CLASS PRICES.
  

16           WHAT I DO NOT HAVE, AND THIS WOULD BE MY REQUEST, IS
  

17   THE COMMODITY VALUES THAT WERE USED IN THE BASELINE CALIFORNIA
  

18   CLASS PRICE CALCULATION, SPECIFICALLY THOSE PRICES THAT
  

19   SUBSTITUTE FOR THE CME CHEDDAR, CME BUTTER, WESTERN STATES
  

20   WHEY, CALIFORNIA WEIGHTED AVERAGE NONFAT DRY MILK PRICE, TO
  

21   CALCULATE THE BASELINE FOR 4A AND 4B PRICES.  SO THAT'S THE
  

22   FIRST REQUEST.
  

23           I DO HAVE A SECOND QUESTION THAT I ELUDED TO IN THE
  

24   REQUEST LAST FRIDAY, AND THAT IS RELATED TO WHETHER THE MODEL
  

25   INCORPORATES THE MAKE ALLOWANCE CHANGES THAT ARE PART OF THE

1351



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1   DAIRY INSTITUTE PETITION.
  

 2           AS I LOOK AT TABLE 57 OF EXHIBIT 5, IT APPEARS THAT THE
  

 3   FEDERAL ORDER PRICE CHANGE IMPACT IS CALCULATED BASED ON
  

 4   CURRENT FORMULAS EXTENDED BY COMMODITY PRICE IMPACTS, AND DOES
  

 5   NOT TAKE INTO CONSIDERATION THE MAKE ALLOWANCE IMPACTS.  THAT'S
  

 6   NOT TO SAY THAT THE MODEL DOESN'T TAKE THAT INTO CONSIDERATION.
  

 7   BUT MY SECOND QUESTION IS TO VERIFY THAT, IN FACT, THE MODEL
  

 8   DOES CAPTURE THOSE MAKE ALLOWANCE CHANGES SOMEWHERE IN THE
  

 9   MODEL.
  

10       MR. RICHMOND:  OKAY.
  

11       JUDGE CLIFTON:  NOW, IF I WERE THE PERSON UNDERTAKING THE
  

12   ASSIGNMENT, I WOULD WANT HER TO START AGAIN FROM THE TOP AND
  

13   SAY IT AGAIN.  BUT DO YOU ALL NOT NEED THAT?
  

14       MR. RICHMOND:  I THINK WE UNDERSTAND THE REQUEST, YOUR
  

15   HONOR.  I DON'T THINK I AM ABLE TO RESPOND TO HER REQUEST RIGHT
  

16   AT THIS TIME.  SO IF IT IS OKAY, WE REALLY APPRECIATE THE
  

17   ABILITY TO GET BACK TO MS. TAYLOR AND LET HER KNOW WHAT WE CAN
  

18   DO.
  

19       JUDGE CLIFTON:  RIGHT.  I KNEW YOU -- THAT YOU WOULD HAVE
  

20   TO GO BACK TO THE DATA IN ORDER TO RESPOND TO THE QUESTION.
  

21   WILL YOU BE DOING THAT WITH PERSONNEL BOTH HERE AND BACK IN THE
  

22   HEADQUARTERS?
  

23       MR. RICHMOND:  YES, YOUR HONOR.
  

24       JUDGE CLIFTON:  VERY GOOD.  DO YOU WANT TO GIVE US AN
  

25   ESTIMATE AS TO WHEN YOU WOULD BE ABLE TO RESPOND?

1352



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1       MR. RICHMOND:  WE SHOULD BE ABLE TO RESPOND BY THE END OF
  

 2   THE WEEK, YOUR HONOR.
  

 3       JUDGE CLIFTON:  GREAT.
  

 4       MR. RICHMOND:  THANK YOU VERY MUCH.
  

 5       JUDGE CLIFTON:  IS THERE ANYTHING ELSE PRELIMINARY TO
  

 6   MR. HOLLON RESUMING HIS TESTIMONY?  THERE APPEARS TO BE NOTHING
  

 7   ELSE.
  

 8           MR. HOLLON, WELCOME BACK TO THE WITNESS STAND.
  

 9   MR. HOLLON, YOU REMAIN SWORN.  WOULD YOU AGAIN STATE AND SPELL
  

10   YOUR NAME?
  

11       MR. HOLLON:  ELVIN, E-L-V-I-N, HOLLON, H-O-L-L-O-N.
  

12       MR. ENGLISH:  CHIP ENGLISH.
  

13                  CROSS-EXAMINATION (CONTINUED)
  

14   BY MR. ENGLISH:
  

15      Q.  GOOD MORNING, MR. HOLLON.
  

16      A.  GOOD MORNING, MR. ENGLISH.
  

17      Q.  SO I'M HOPING TO CLOSE OUT WHERE WE WERE WITH RESPECT
  

18   TO THE CENTRAL MILK USE COOPERATIVE ISSUE, QUICKLY.
  

19           WHEN I QUESTIONED YOU ABOUT THE ACTUAL MATERIAL THAT IS
  

20   EXHIBIT 24, YOU SAID YOU RECOGNIZED THEM AND YOU HAD NO REASON
  

21   TO BELIEVE THEY WERE NOT ACCURATE IN THE ACTUAL DOCUMENTS FROM
  

22   CMBC.  CORRECT?
  

23      A.  THAT WAS BASED ON YOUR REPRESENTATION TO ME THAT THEY
  

24   WERE.
  

25      Q.  I MOVE THE ADMISSION OF EXHIBIT 24.
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 1       JUDGE CLIFTON:  YOU KNOW, I DON'T THINK THERE'S A VERY
  

 2   GOOD, I DON'T THINK THERE'S A VERY GOOD FOUNDATION FOR THIS
  

 3   OTHER THAN YOUR REPRESENTATION.  YOU KNOW, NORMALLY YOU WOULD
  

 4   NEED A WITNESS WHO KNOWS ABOUT IT.  BUT I'LL TAKE IT IN IF
  

 5   THERE'S NO OBJECTION.
  

 6       MR. ENGLISH:  I UNDERSTAND YOUR POSITION, BUT HE ADOPTED IT
  

 7   EFFECTIVELY.
  

 8       JUDGE CLIFTON:  HE ADOPTED IT BASED ON YOUR REPRESENTATION
  

 9   AND YOU ARE NOT EVEN A WITNESS.
  

10       MR. ENGLISH:  WELL, BUT THAT'S THE POINT OF HAVING A
  

11   WITNESS ADOPT IT, YOUR HONOR.  I UNDERSTAND.  I'M HOPING TO
  

12   MOVE QUICKLY, BECAUSE OTHERWISE WE'RE GOING TO HAVE TO SPEND A
  

13   LOT OF TIME ON THAT ISSUE.  I THINK IT IS A FAIRLY INNOCUOUS
  

14   REQUEST, BUT LET'S SEE IF MR. BESHORE WANTS TO OBJECT.
  

15       MR. BESHORE:  ACTUALLY, PERHAPS REGRETTABLY, I DO WANT TO
  

16   OBJECT THAT IT IS SIMPLY BECAUSE OF THE NATURE OF THE TESTIMONY
  

17   THAT HAS ALREADY COME INTO THE RECORD ABOUT THIS DOCUMENT,
  

18   WHICH WAS, IS EXTREMELY CONFUSING AND MISLEADING, BECAUSE OF
  

19   THE FACT THAT MY, AMONG OTHER THINGS, THEIR DOCUMENTS ARE
  

20   UNFAMILIAR.  AND I BELIEVE THAT FOR THEM TO BE IN THE RECORD,
  

21   WE SHOULD WE NEED A WITNESS THAT KNOWS WHAT THEY ARE, HAS
  

22   RECEIVED THEM, AND CAN AUTHENTICATE THEM AND EXPLAIN THEM.  SO
  

23   I OBJECT TO THEM BEING RECEIVED.
  

24       JUDGE CLIFTON:  MR. ENGLISH, WHY DO YOU NOT CALL SOMEBODY
  

25   LIKE MR. BLAUFUSS WHO --
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 1       MR. ENGLISH:  I MEAN, OBVIOUSLY I CAN.  I WAS JUST TRYING
  

 2   TO EFFICIENTLY MOVE FORWARD SO WE DON'T LOSE TRACK OF EXHIBIT
  

 3   24.  I HAVE OBVIOUSLY ANTICIPATED THAT POSSIBILITY.  I HAD
  

 4   HOPED THAT MAYBE TODAY WE COULD NOT HAVE THAT KIND OF -- I
  

 5   UNDERSTAND, AND IF HE WANTS TO OBJECT, HE WANTS TO OBJECT.  I
  

 6   THINK THE DOCUMENTS -- IT'S TESTIMONY ABOUT THEM IS DIFFERENT
  

 7   FROM WHETHER THE DOCUMENTS ARE AUTHENTIC, AND CAN BE ADMITTED.
  

 8   AND THAT'S FINE.  I CAN WAIT UNTIL MR. BLAUFUSS IS ON THE
  

 9   STAND.  I THINK IT IS LITTLE LESS EFFICIENT FOR THE RECORD
  

10   BECAUSE HE WILL NOT BE ON THE STAND UNTIL MUCH LATER IN THIS
  

11   HEARING.  BUT I HAD ALREADY ANTICIPATED THIS POSSIBILITY,
  

12   HOWEVER, I'M HOPING THAT TODAY THAT WE CAN MOVE QUICKLY, MORE
  

13   QUICKLY, AND THIS MAYBE AN EXAMPLE OF WHERE WE CAN'T.  IF
  

14   THAT'S THE ANSWER, THAT'S THE ANSWER.
  

15       JUDGE CLIFTON:  IT IS NOT --
  

16       MR. HOLLON:  I'LL BE GLAD TO LET MR. BLAUFUSS HAVE MY SEAT.
  

17       JUDGE CLIFTON:  YOU KNOW, IT'S NOT JUST MR. BESHORE WHO
  

18   OBJECTS.  I WATCHED THIS WITNESS STRUGGLE WITH YOUR QUESTIONS
  

19   AND NOT BE ABLE TO ANSWER THEM.  SO GETTING EXHIBIT 24 INTO
  

20   EVIDENCE IS NOT PARTICULARLY MEANINGFUL, YET.  SO --
  

21       MR. ENGLISH:  I ACCEPT THAT, YOUR HONOR.  AS I SAID, I
  

22   ANTICIPATED THE POSSIBILITY.  I STILL THINK THERE'S A
  

23   DIFFERENCE BETWEEN THE EXHIBIT'S AUTHENTICITY AND THE QUESTIONS
  

24   ABOUT THE EXHIBIT.  I REALLY DON'T WANT TO BELABOR IT ANY
  

25   LONGER.  I HEAR YOU.  I'M GOING TO MOVE ON, AND WE WILL GET IT
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 1   ADMITTED AT A LATER DATE.  AND I JUST WAS HOPING THAT MAYBE WE
  

 2   COULD WORK TOGETHER ON THAT.  THAT'S FINE.
  

 3       JUDGE CLIFTON:  OKAY.  SO I, AT THIS POINT, REJECT EXHIBIT
  

 4   24 UNTIL WE HAVE FURTHER TESTIMONY WITH REGARD TO HOW WE USE
  

 5   IT.
  

 6       MR. ENGLISH:  THANK YOU, YOUR HONOR.
  

 7   BY MR. ENGLISH:
  

 8      Q.  SO I KNOW WE WERE TALKING ABOUT PRICES, BUT THE REASON
  

 9   WE WERE TALKING ABOUT PRICES WAS BECAUSE I MOVED ON FROM MY
  

10   SECTION 3 AND NATIONAL PRICING CLASS I, BECAUSE I HAD A
  

11   PROBLEM WITH THE EXHIBIT, SO I WISH TO GO BACK NOW TO WHERE I
  

12   WAS, THEN.  AND WE WERE DISCUSSING AT THAT POINT, THE FACT THAT
  

13   THE CLASS I PRICE SERVICE, WITH THE EXCEPTION OF THE TEMPORARY
  

14   ADJUSTMENTS FOR THE SOUTHEAST, WERE ESTABLISHED AS A RESULT OF
  

15   FEDERAL ORDER AND THE FEDERAL ORDERS.  CORRECT, MR. HOLLON?
  

16      A.  YES.
  

17      Q.  AND THAT'S BASED UPON DATA FROM THE SPACIAL MODELING
  

18   FROM 1996, CORRECT?
  

19      A.  I DON'T KNOW THE EXACT DATES.  THERE WERE MULTIPLE RUNS
  

20   OF THE MODEL PRIOR TO ITS ADOPTION, BUT '96 WOULD BE ONE OF
  

21   THEM.  I DON'T KNOW THAT IT WOULD BE THE ONLY DAY.
  

22      Q.  IT CERTAINLY WOULDN'T BE AFTER IMPLEMENTATION IN LATE
  

23   1999, CORRECT?
  

24      A.  IT WOULD NOT BE.
  

25      Q.  NOW, AS -- ARE YOU DAIRY FARMERS OF AMERICA'S LEAD WHEN
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 1   IT COMES TO ECONOMIC ANALYSIS OF FEDERAL ORDERS?
  

 2      A.  I'M ONE OF A TEAM OF PEOPLE WHO WORKS WITH FEDERAL
  

 3   ORDER ISSUES, I'M NOT THE ONLY ONE, BUT I'M ONE OF THEM.
  

 4      Q.  AND AS PART OF THAT, YOU KEEP ABREAST OF DEVELOPMENTS
  

 5   THROUGHOUT THE DAIRY INDUSTRY, CORRECT?
  

 6      A.  YES, WE ATTEMPT TO.
  

 7      Q.  AND DO YOU REGULARLY ATTEND MEETINGS OF DAIRY
  

 8   ECONOMISTS, NOT JUST THOSE FROM DAIRY FARMERS OF AMERICA, BUT
  

 9   FROM AROUND THE UNITED STATES?
  

10      A.  YES.
  

11      Q.  AND SO FOR INSTANCE, NOT LIMITING IT, BUT FOR INSTANCE,
  

12   THERE IS AN ANNUAL MEETING PUT ON BY THE UNIVERSITY ECONOMISTS,
  

13   CORRECT?
  

14      A.  YES.
  

15      Q.  DO YOU HAPPEN TO RECALL WHETHER YOU ATTENDED THE DAIRY
  

16   ECONOMISTS MEETING PUT ON BY THE UNIVERSITY'S IN 2011?  IT WAS
  

17   IN CHICAGO, IF THAT HELPS.
  

18      A.  I DON'T SPECIFICALLY RECALL.
  

19      Q.  OKAY.  DO YOU RECALL AT ONE OF THESE DAIRY ECONOMISTS
  

20   MEETINGS IN THE LAST FIVE YEARS, A POWER POINT PRESENTATION
  

21   WITH RESPECT TO A STUDY BY A MR. MARK STEPHENSON AND DR. CHUCK
  

22   NICHOLSON WITH RESPECT TO SPACIAL ANALYSIS, ESPECIALLY OF CLASS
  

23   1 PRICE SERIES?
  

24      A.  I DON'T RECALL SPECIFICALLY.
  

25      Q.  SO WHAT I HAVE HANDED TO YOUR HONOR AND THE WITNESS AND
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 1   TO THE COURT REPORTER, AND THREE COPIES TO MEREDITH, AND THAT'S
  

 2   BEING HANDED OUT, IS A DOCUMENT THAT IS A COPY OF A POWER POINT
  

 3   PRESENTATION, IT WAS ALSO AVAILABLE ON THE WEBSITE FOR NOW.
  

 4          THE FIRST LINE IS:  CLASS I DIFFERENTIALS WITH $2.50
  

 5   FUEL TO $5.00 FUEL.  CHUCK NICHOLSON AND MARK STEPHENSON, CAL
  

 6   POLY, SAN LUIS OBISPO AND UW MADISON.
  

 7          AND DOWN AT THE BOTTOM IT SAYS, "LIVING ON A ROLLER
  

 8   COASTER.  18TH ANNUAL WORKSHOP FOR DAIRY ECONOMISTS AND POLICY
  

 9   ANALYSTS."
  

10          AND YOU ARE CERTAINLY WELCOME TO LOOK THROUGH THE WHOLE
  

11   DOCUMENT, MR. HOLLON.  I WILL OBVIOUSLY START WITH THE FIRST
  

12   QUESTION AND WHETHER YOU RECOGNIZE THIS DOCUMENT?
  

13      A.  ACTUALLY, I DON'T RECOGNIZE THIS DOCUMENT.  I DON'T
  

14   THINK I HAVE SEEN THIS PRESENTATION FROM THE TWO DOCTORS.
  

15      Q.  I WOULD ASK TO BE MARKED, YOUR HONOR, SO THAT I COULD
  

16   COME BACK TO IT.
  

17       JUDGE CLIFTON:  WILL THIS BE EXHIBIT 30?
  

18       MS. FRISIUS:  YES.
  

19       JUDGE CLIFTON:  WE'LL MARK THIS EXHIBIT AS EXHIBIT 30.
  

20            (THEREAFTER, EXHIBIT NUMBER 30 WAS MARKED
  

21            FOR IDENTIFICATION.)
  

22       JUDGE CLIFTON:  AND WHAT SHALL WE CALL IT?
  

23       MR. ENGLISH:  I WOULD CALL IT, "PRESENTATION MADE TO THE
  

24   18TH ANNUAL WORKSHOP FOR ECONOMISTS AND POLICY ANALYSTS, BY
  

25   CHUCK NICHOLSON AND MARK STEPHENSON."
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 1       JUDGE CLIFTON:  AND FOR THE RECORD, WOULD YOU SPELL THE
  

 2   NAMES OF BOTH CHUCK NICHOLSON AND MARK STEPHENSON?
  

 3       MR. ENGLISH:  CHUCK IS C-H-U-C-K.  NICHOLSON,
  

 4   N-I-C-H-O-L-S-O-N.  AND MARK, M-A-R-K.  STEPHENSON,
  

 5   S-T-E-P-H-E-N-S-O-N.
  

 6       JUDGE CLIFTON:  THANK YOU.
  

 7   BY MR. ENGLISH:
  

 8      Q.  SO I HAVE JUST, I AM NOT GOING TO ASK A LOT MORE
  

 9   QUESTIONS, I PROMISE.  BUT TURNING TO PAGE 11, IT IS A SLIDE
  

10   DATED MAY 2006, $2.36.  YOU HAVE NEVER SEEN THIS SLIDE BEFORE?
  

11      A.  I HAVE NOT.
  

12      Q.  SO YOUR TESTIMONY ON MONDAY -- AND GOING BACK TO LAST
  

13   FRIDAY -- I THINK IS BASED ON THE IDEA THAT THERE ARE
  

14   DISORDERLY MARKETING CONDITIONS, FOR AMONG OTHER REASONS, THAT
  

15   THE CLASS I PRICES FROM THE NATIONAL PRICE SERVICE IN THE
  

16   FEDERAL ORDERS IS DIFFERENT FROM, AND HIGHER THAN, WHAT PRICES
  

17   RESULT IN CALIFORNIA, CORRECT?
  

18      A.  CLASS I PRICES?
  

19      Q.  YES, CLASS I PRICES?
  

20      A.  CLASS I PRICES SET BY THE CALIFORNIA ORDER AND COMPARED
  

21   TO THE FEDERAL ORDER?
  

22      Q.  YES.  AND THAT'S --
  

23      A.  YES.
  

24      Q.  YES.  AND YOU BASE THAT TESTIMONY ON THE DATA FROM
  

25   FEDERAL MILK ORDER REFORM THAT PREDATES PRICE IMPLEMENTATION IN
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 1   1999, CORRECT?
  

 2      A.  THE DATA THAT WAS ESTABLISHED IN FEDERAL MILK ORDER
  

 3   REFORM THAT'S IN FORCE TODAY, YES.
  

 4      Q.  OTHER THAN THIS STUDY BY THE SAME CHUCK NICHOLSON AND
  

 5   MARK STEPHENSON WHO PERFORMED THE STUDY FOR COOPERATIVES, HAVE
  

 6   YOU LOOKED AT OTHER STUDIES AND SPACIAL ANALYSIS OF CLASS I
  

 7   PRICING SINCE THAT HAVE BEEN ISSUED SINCE 1999?
  

 8      A.  I MAY HAVE, THAT'S 15 PLUS YEARS OF TIME, SO --
  

 9      Q.  IN PREPARING FOR THIS HEARING, OR MAKING THE PROPOSAL
  

10   THE COOPERATIVES MADE, DID YOU CONSIDER IT IMPORTANT TO LOOK AT
  

11   CURRENT DATA WITH RESPECT TO SPACIAL ANALYSIS OF, SAY FOR
  

12   INSTANCE, CLASS I PRICING?
  

13      A.  I DIDN'T BECAUSE THOSE OTHER ANALYSIS, WHATEVER THEY
  

14   MAY BE, ARE NOT WHAT'S IN FORCE TODAY.  AND THE ONLY WAY TO
  

15   INCORPORATE THEM WOULD BE TO HAVE A HEARING ON THOSE, AND
  

16   THERE'S NOT ONE OF THOSE GOING ON AT THE MOMENT.
  

17      Q.  AND AGAIN, YOU DIDN'T REQUEST THAT THAT BE OPEN FOR
  

18   PURPOSES OF THIS PROCEEDING, CORRECT?
  

19      A.  DID NOT.
  

20      Q.  OBVIOUSLY, I HAVE TO HOLD OFF ON EXHIBIT 30, YOUR
  

21   HONOR.
  

22       JUDGE CLIFTON:  MAY I INQUIRE, MR. ENGLISH, JUST AS A
  

23   ROADMAP FOR MY HEAD.  IS ANY OF THE CURRENT PROPOSALS
  

24   INCORPORATING A RECOMMENDATION THAT TAKES INTO ACCOUNT SPACIAL
  

25   ANALYSIS?
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 1       MR. ENGLISH:  I THINK HARKING BACK TO MY OPENING STATEMENT,
  

 2   YOUR HONOR, AND THE DISCUSSION ABOUT THE NEED TO PROVE IN A
  

 3   PROMULGATION HEARING WHAT PRICES SHOULD BE, I THINK IT IS
  

 4   HIGHLY RELEVANT TO THE QUESTION THAT FACES THE DEPARTMENT IN
  

 5   ESTABLISHING CLASS I DIFFERENTIALS.  WE OBVIOUSLY ARE GOING TO
  

 6   HAVE A LEGAL ARGUMENT OVER WHETHER IT IS SUFFICIENT TO RELY ON
  

 7   DATA FROM 1999, OR 16 YEARS LATER IN CALIFORNIA, WHETHER IN THE
  

 8   ESTABLISHING AN ORDER FOR CALIFORNIA, IT'S IMPORTANT TO LOOK AT
  

 9   CURRENT INFORMATION.  BUT THAT'S GOING TO BE A LEGAL ARGUMENT.
  

10   BUT I THINK IT IS IMPORTANT TO KNOW WHAT THIS WITNESS DID IN
  

11   PREPARING FOR THIS PROCEEDING WITH RESPECT TO THAT ISSUE.
  

12       JUDGE CLIFTON:  MORE IMPORTANTLY --
  

13       MR. ENGLISH:  MY ROADMAP IS THAT WE CHALLENGE, I HAVE A FEW
  

14   MORE QUESTIONS THAT MIGHT HELP THAT, BUT I THINK GOING BACK TO
  

15   MY OPENING STATEMENT.  IN 2015, I THINK THERE'S A LEGITIMATE
  

16   QUESTION OF WHAT THE CLASS I PRICES COULD OR SHOULD BE, AND
  

17   FROM A COUPLE MORE OF MY QUESTIONS, I THINK THERE'S A QUESTION
  

18   OF WHETHER CLASS I DIFFERENTIALS ARE JUSTIFIED AT ALL.
  

19       JUDGE CLIFTON:  THANK YOU.
  

20   BY MR. ENGLISH:
  

21      Q.  SO WHILE YOU ARE RELYING ON THE DATA FROM 1999, BECAUSE
  

22   THAT'S WHAT'S IN THE FEDERAL ORDERS, DON'T YOU THINK THAT THE
  

23   UNDERLYING DATA SINCE THE 1990'S HAS LIKELY CHANGED?
  

24      A.  YES.  THERE ARE PLACES WHERE THE DATA HAS CHANGED OVER
  

25   TIME.
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 1      Q.  AND, IN FACT, DON'T WE HAVE -- DON'T CLASS I PROCESSORS
  

 2   FACE INCREASINGLY CHALLENGING MARKET FOR THE SALE OF THEIR
  

 3   PRODUCTS, NOT JUST IN CALIFORNIA, BUT NATIONALLY?
  

 4      A.  YES.
  

 5      Q.  AND, IN FACT, THERE ARE A NUMBER OF PRODUCTS ON SALE
  

 6   TODAY IN 2015, COMPETING WITH FOOD MILK PRODUCTS THAT DIDN'T
  

 7   EVEN EXIST IN 1999, CORRECT?
  

 8      A.  CORRECT.
  

 9      Q.  AND HAVEN'T FLUID MILK SALES SINCE 1999 FALLEN?  THEY
  

10   HAVE DECREASED?
  

11      A.  THEY HAVE.
  

12      Q.  AND THAT MAY BE ATTRIBUTABLE TO A NUMBER OF FACTORS,
  

13   BUT WOULD YOU AGREE THAT AT LEAST ONE OF THOSE FACTORS WOULD BE
  

14   PRICE LEVELS?
  

15       JUDGE CLIFTON:  WOULD BE WHAT?
  

16       MR. ENGLISH:  PRICE LEVELS.
  

17       JUDGE CLIFTON:  PRICE LEVELS.
  

18   BY MR. ENGLISH:
  

19      Q.  OF MILK IN COMPETITION WITH NON-MILK PRODUCTS.
  

20      A.  MR. ENGLISH, PRICE IS ALWAYS IN CONSIDERATION IN EVERY
  

21   TRANSACTION, SO YOU ARE GOING TO HAVE TO BROADEN YOUR BASE TO
  

22   COME UP WITH MUCH MORE OF A CONCLUSION.
  

23      Q.  WELL, YOU ARE AN ECONOMIST WITH DFA, ACTIVE IN THE
  

24   DAIRY INDUSTRY.  DON'T YOU KNOW THAT AS A MATTER OF FACT, ONE
  

25   OF THE REASONS WHY FLUID MILK SALES HAVE DECREASED IS BECAUSE
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 1   OF THE RELATIVE PRICE OF CLASS I PRODUCTS ON THE GROCERY STORE
  

 2   SHELF RELATIVE TO NONDAIRY PRODUCTS?
  

 3      A.  I THINK I JUST ANSWERED YOU BY SAYING THAT, YES, PRICE
  

 4   IS A FACTOR AND THERE ARE MANY FACTORS, AND TO POINT TO JUST
  

 5   ONE IS NOT GOING TO BE ABLE TO DRAW A CONCLUSION.  THERE'S A
  

 6   VARIETY OF DEMAND FOR PRODUCTS THAT ARE AVAILABLE IN THE DAIRY
  

 7   CASE, NEXT TO THE DAIRY CASE, AND AROUND THE DAIRY CASE.
  

 8      Q.  WELL, SPEAKING OF DEMAND.  HAVE YOU OR ANY OF YOUR
  

 9   ORGANIZATION, OR DFA, CONDUCTED ANY PRICE INELASTICITY --
  

10   I-N-E-L-A-S-T-I-C-I-T-Y -- ANY PRICE INELASTICITY STUDY FOR
  

11   FLUID MILK IN PREPARING FOR THIS PROCEEDING?
  

12      A.  NO.
  

13      Q.  TO YOUR KNOWLEDGE, WHEN WAS THE LAST TIME THAT USDA
  

14   CONDUCTED AND PUBLISHED A PRICE INELASTICITY STUDY FOR FLUID
  

15   MILK?
  

16      A.  I'M NOT AWARE THAT USDA HAS PUBLISHED STUDIES ON PRICE
  

17   ELASTICITY AND INELASTICITY.  I THINK, THOUGH, THAT MS. SINK --
  

18   I FORGET HER NAME -- REFERRED TO SOME OF THOSE FACTORS IN THE
  

19   MODEL THAT THEY RAN.
  

20      Q.  BUT YOU DON'T KNOW WHEN THOSE FACTORS SHE USED ARE
  

21   CURRENT OR FROM SOME TIME PERIOD IN THE PAST?
  

22      A.  I DO NOT.
  

23      Q.  NOW, TURNING AWAY FROM CLASS I FOR A MOMENT TO
  

24   CLASS II.  THE FEDERAL ORDER CLASS II PRICE IS BASED OFF OF THE
  

25   CLASS IV, PLUS 70 CENT ADDITIONAL DIFFERENTIAL, CORRECT?
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 1      A.  CORRECT.
  

 2      Q.  AND ADVANCE CLASS IV SKIM BACKWARD-LOOKING BUTTER FAT,
  

 3   BUT 70 CENTS IS APPLIED EFFECTIVE WITH THE SKIM OF THE BUTTER
  

 4   FAT AND THE RATIOS IN WHICH THEY EXIST IN MILK, CORRECT?
  

 5      A.  CORRECT.
  

 6      Q.  AND WOULD YOU AGREE WITH ME THAT THAT 70 CENT
  

 7   DIFFERENTIAL IS LARGELY BASED ON THE CONVERSION FACTOR OF
  

 8   MAKING, BETWEEN THE FLUID USE OF THE PRODUCT OR TAKING DRY
  

 9   PRODUCT AND REWETTING IT?
  

10      A.  YES.
  

11      Q.  DO YOU KNOW WHETHER THAT COST OF CONVERSION HAS CHANGED
  

12   SINCE THE MID-1990'S?
  

13      A.  I DON'T.
  

14      Q.  AND DID YOU STUDY THAT FOR THIS PROCEEDING?
  

15      A.  I DID NOT.
  

16      Q.  SO JUST FOR ROADMAP PURPOSES, YOUR HONOR, I'M NOW BACK
  

17   TO WHERE I WAS.  THAT WAS THE LITTLE DIVERSION I HAD TO TAKE
  

18   FROM LAST FRIDAY, WHEN I DIDN'T HAVE THE EXHIBIT, BECAUSE
  

19   SOMEHOW, EVEN THOUGH THE ORIGINAL COLOR COPY PRINTED OUT, SOME
  

20   OF THOSE PAGES DID NOT PRINT OUT ALL THE DOCUMENT.  FOR WHAT IT
  

21   IS NOT ADMITTED, EXHIBIT 30.
  

22          SO I WANT TO GO BACK NOW, MR. HOLLON, TO MAILBOX PRICES
  

23   BUT I PROMISE I'M DONE WITH CMDC.
  

24           ON PAGE 7 OF YOUR TESTIMONY.
  

25       JUDGE CLIFTON:  THAT EXHIBIT NUMBER, PLEASE.
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 1       MR. ENGLISH:  I'M SORRY, EXHIBIT 19.  AND I'M GOING TO TRY
  

 2   HARD NOT TO BE REPETITIVE, BASED ON WHERE WE WERE MONDAY.
  

 3       JUDGE CLIFTON:  SO MR. ENGLISH, YOU LET YOUR VOICE DROP AND
  

 4   YOU SPEEDED UP AT THE END OF THESE PHRASES, AND IT REALLY IS
  

 5   HARD TO FOLLOW.
  

 6       MR. ENGLISH:  I THINK IT IS STILL -- I APPRECIATE THAT, I
  

 7   DON'T THINK THAT NORMALLY HAPPENS, AS MR. HOLLON NOTED.  BUT
  

 8   I'M TRYING TO DRINK AS MUCH WATER AS POSSIBLE.  AND I DID
  

 9   MENTION TO THE COURT REPORTER OFF THE RECORD, SHE'S WELCOME TO
  

10   WAVE HER ARMS OR DO WHATEVER SHE NEEDS.  I APPRECIATE THAT AND
  

11   I WILL TRY TO DO THAT.
  

12   BY MR. ENGLISH:
  

13      Q.  SO YOU HAVE REFERENCED THE MAILBOX PRICES ACROSS OTHER
  

14   STATES WHERE THERE MAYBE A SPREAD.  AND WE CHATTED BRIEFLY
  

15   ABOUT THE PACIFIC NORTHWEST, AND I BELIEVE WE HAVE ALSO
  

16   DISCUSSED YOUR DECISION TO OMIT NEW MEXICO, CORRECT?
  

17      A.  I THINK THAT'S CORRECT.
  

18      Q.  ARE THERE OTHER FACTORS BESIDES MINIMUM PRICES THAT
  

19   HAVE A ROLE IN DRIVING THOSE MAILBOX PRICE SPREADS?
  

20      A.  THERE WOULD CERTAINLY BE WHATEVER TIME ARE PAID IN THE
  

21   TWO MARKETPLACES, BECAUSE OF THAT'S THE WAY THE SERIES ARE
  

22   CONSTRUCTED.
  

23      Q.  SO DOES CLASS I UTILIZATION, IN A GIVEN MARKETING AREA,
  

24   INFLUENCE MAILBOX PRICES?
  

25      A.  YOU SAID OTHER THAN MINIMUM PRICES, RIGHT?
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 1      Q.  YES.
  

 2      A.  SO I THINK THAT WOULD WASH OUT THE QUESTION ABOUT
  

 3   CLASS I YOU HAVE ALREADY CONSIDERED THAT AS MINIMUM PRICE.
  

 4      Q.  OKAY.  SO ACTUALLY, WITHIN THE MINIMUM PRICE, BUT THE
  

 5   MINIMUM PRICE IS ALSO FACTORED IN THE MAILBOX PRICE, CORRECT?
  

 6      A.  CORRECT.
  

 7      Q.  SO GOING BACK THEN, TO THE REGULATED PRICE AS WELL, THE
  

 8   CLASS I UTILIZATION IN A GIVEN MARKET WILL INFLUENCE MAILBOX
  

 9   PRICES, CORRECT?
  

10      A.  YES.
  

11      Q.  DOES PROXIMITY TO MAJOR POPULATION CENTERS, FOR
  

12   INSTANCE ON THE EAST COAST, HAVE AN IMPACT ON MAILBOX PRICES?
  

13      A.  IT MAY.
  

14      Q.  ISN'T IT A FACT THAT MAJOR PRODUCTS USED IN CLASSIFIED
  

15   PRICING, SUCH AS CHEESE, BUTTER, AND NONFAT DRY MILK, TEND TO
  

16   SELL AT HIGHER PREMIUMS THE MORE EAST THEY MOVE?
  

17      A.  I'M NOT AWARE OF THAT.
  

18      Q.  YOU ARE NOT AWARE THAT CHEESE PRODUCTS SOLD, SAY, INTO
  

19   NEW JERSEY COMMAND A HIGHER PRICE THAN CHEESE PRODUCTS SOLD IN
  

20   CHICAGO?
  

21      A.  NO.
  

22      Q.  AND IF I ASK THAT QUESTION ABOUT OTHER GEOGRAPHICAL
  

23   REGIONS, THE ANSWER WOULD BE THE SAME, YOU ARE NOT AWARE OF
  

24   DIFFERENCES?
  

25      A.  CORRECT.
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 1      Q.  DO COMPETITIVE CONDITIONS HAVE AN IMPACT ON MAILBOX
  

 2   PRICES?
  

 3      A.  THEY DO.
  

 4      Q.  SO THE LAW OF SUPPLY AND DEMAND IS ALIVE AND WELL IN
  

 5   THE DAIRY INDUSTRY, CORRECT.
  

 6      A.  THE LAW OF SUPPLY AND DEMAND IS ALIVE AND WELL IN THE
  

 7   DAIRY INDUSTRY, I AGREE.
  

 8      Q.  SO, FOR EXAMPLE, WHEN A NEW PLANT IS BUILT, IT MAY
  

 9   CAUSE MANUFACTURERS IN THAT PLANT TO PAY MORE, TO PAY
  

10   MANUFACTURERS BOTH THERE AND PLANTS THAT DIDN'T HAVE TO COMPETE
  

11   AGAINST THAT PLANT FOR MILK SUPPLY, TO PAY MORE TO KEEP THE
  

12   PLANTS FULL, CORRECT?
  

13      A.  CORRECT.
  

14      Q.  TURNING TO PAGE 8 OF EXHIBIT 19.  REGARDING YOUR
  

15   STATEMENT, AT THE TOP OF THE PAGE, "IN EACH CASE, A MONTHLY
  

16   TEST WAS COMPARED TO THE STANDARD TEST, AND THE DIFFERENCE OVER
  

17   OR UNDER THE STANDARD WAS SUBTRACTED OR ADDED TO THE MAILBOX
  

18   PRICE BASED ON THAT DIFFERENCE."
  

19          CAN YOU GIVE AN EXAMPLE MATHEMATICALLY OF HOW THAT
  

20   ADJUSTMENT WAS MADE?
  

21      A.  IN EACH CASE, FOR EACH COMPONENT, THE TEST DIFFERENCE
  

22   WAS COMPARED TO THE 3, 5 TEST, AND IT WAS GREATER OR LESS THAN
  

23   THE APPROPRIATE ADJUSTMENT WAS MADE USING THE DIFFERENCE IN THE
  

24   PREVAILING PRICE PER POUND PRODUCT.
  

25      Q.  IS IT, THEREFORE, ADJUSTED ON A TOTAL SOLIDS BASIS?
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 1      A.  EACH TEST IS ON ITS OWN TEST BASIS.  SO BUTTERFAT HAS
  

 2   ITS BUTTERFAT TEST, PROTEIN HAS ITS PROTEIN TEST, OTHER SOLIDS
  

 3   HAVE ITS OTHER SOLIDS TEST.  SO I'M NOT SURE IF I UNDERSTAND
  

 4   YOUR QUESTION, BUT EACH TEST WAS SUBTRACTED TO ITSELF, SO I
  

 5   THINK THE ANSWER WOULD BE YES.
  

 6      Q.  OKAY.  SO TURNING NOW TO YOUR DISCUSSION ABOUT 2007 AND
  

 7   THE WHEY FACTOR CHANGE MADE IN CALIFORNIA.
  

 8      A.  IS THAT ON THIS PAGE?
  

 9      Q.  IT IS NOT ON THIS PAGE.  I'M NOW MORE GENERIC.
  

10      A.  OKAY.
  

11      Q.  YOU DID TALK ABOUT THE TIMEFRAMES AND THE CHANGES IN
  

12   CALIFORNIA, CORRECT?
  

13      A.  CORRECT.
  

14      Q.  OKAY.  AND YOU DISCUSSED THE CHANGE IN NOVEMBER OF
  

15   2007, CORRECT?
  

16      A.  REFERRED TO IT, YES.
  

17      Q.  NOW, CDFA MADE THAT CHANGE, WHETHER YOU AGREE WITH IT
  

18   OR NOT, IT MADE ITS CHANGE BASED UPON TESTIMONY THAT WAS
  

19   CONSIDERED AT A PROCEEDING THAT MR. BESHORE WENT THROUGH, A
  

20   LITTLE DIFFERENT THAN THIS, BUT NONETHELESS IT IS A PROCEEDING
  

21   THAT IS SIMILAR TO THIS, CORRECT?
  

22      A.  CORRECT.
  

23      Q.  THE CHANGE DIDN'T JUST SORT OF HAPPEN WITHOUT CAUSE,
  

24   WHETHER, AGAIN, YOU AGREE WITH THE CHANGES OR NOT.  IT DIDN'T
  

25   HAPPEN WITHOUT CAUSE, CORRECT?
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 1      A.  CORRECT.  AS I SAY, IT DIDN'T, CHANGE OCCURRED AS A
  

 2   RESULT OF A HEARING.
  

 3      Q.  YES.  IT OCCURRED AS A RESULT OF A HEARING.
  

 4           AND THERE WERE MARKETING CONDITIONS THAT LED TO CDFA TO
  

 5   MAKE THAT CHANGE, CORRECT?
  

 6      A.  CDFA REVIEWED THE TESTIMONY AT THE HEARING, AT WHICH
  

 7   THERE WERE TESTIMONY ABOUT MARKETING CONDITIONS, AND THEY MADE
  

 8   THEIR DECISION.
  

 9      Q.  DID YOU PARTICIPATE IN THAT PROCEEDING?
  

10      A.  I THINK SO.
  

11      Q.  OKAY.
  

12      A.  THERE HAVE BEEN QUITE A FEW OF THEM, AND ONE OR TWO OF
  

13   THEM I WASN'T ABLE TO MAKE.
  

14      Q.  WAS ONE OF THE PIECES OF TESTIMONY THE CDFA CONSIDERED
  

15   AT THAT PROCEEDING, THAT THERE WAS TOO MUCH MILK THAT COULD BE
  

16   HANDLED IN CALIFORNIA AT CALIFORNIA PRICES?
  

17      A.  SOME OF THE PROCEEDINGS RUN TOGETHER, AND SO I DON'T
  

18   REMEMBER WHICH AND WHERE, SO I DON'T KNOW IF THAT WAS ONE OF
  

19   THEM OR NOT, BUT CLEARLY THERE'S A RECORD OF THAT, THAT
  

20   HEARING, SO IF THAT WAS TESTIMONY IN THAT RECORD, THAT'S EASILY
  

21   SHOWN TO THIS PROCESS.
  

22      Q.  NOW, NONETHELESS, YOU DO RECOLLECT THAT A CHANGE WAS
  

23   MADE TO THE WHEY FACTOR AS A RESULT OF THAT PROCEEDING,
  

24   CORRECT?
  

25      A.  I THINK SO.
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 1      Q.  AND DIDN'T CDFA CONCLUDE -- AND YOU KNOW THAT BECAUSE
  

 2   YOU PARTICIPATED IN THE PROCEEDING, AND IF YOU DON'T, THAT'S
  

 3   FINE, THAT'S WHAT I'M ASKING.
  

 4          DO YOU RECALL THAT CDFA CONCLUDED THAT A REASON FOR
  

 5   MAKING THE CHANGE WAS WITH THE CHEESE PRICE, USING THE THEN
  

 6   EXISTING WHEY FACTOR IN CALIFORNIA FORMULA, WAS RESULTING IN
  

 7   NON-MARKET CLEARING PRICES?
  

 8       MR. BESHORE:  OBJECTION, THE WITNESS HAS BEEN --
  

 9       JUDGE CLIFTON:  NAME?
  

10       MR. BESHORE:  MARVIN BESHORE.  THE WITNESS HAS BEEN ASKED
  

11   TO AGREE OR DISAGREE WITH APPARENTLY THE TEXT, PARTIAL TEXT OF
  

12   A CDFA DECISION.  NOW, THE DECISION COMPLETELY SPEAKS FOR
  

13   ITSELF.  HE DOESN'T HAVE IT IN FRONT OF HIM.  IT'S WORTHLESS
  

14   QUESTIONING, MEANINGLESS, IRRELEVANT, AND I -- AND I OBJECT TO
  

15   IT.  THE DECISIONS SPEAK FOR THEMSELVES.  THE RECORDS SPEAK FOR
  

16   THEMSELVES.  TO ASK THIS WITNESS TO RECALL WHAT WAS IN THAT
  

17   RECORD AND WHAT WAS IN THE DECISION EIGHT YEARS AGO, I OBJECT
  

18   TO IT.
  

19       JUDGE CLIFTON:  YES, WE MAY BE ASKED TO TAKE OFFICIAL
  

20   NOTICE OF THAT DOCUMENT.  BUT AT THIS POINT, MR. ENGLISH, YOU
  

21   MAY ASK THIS WITNESS IF HE RECALLS WHETHER THAT WAS PART OF THE
  

22   FINDINGS OF THE CDFA.
  

23       MR. ENGLISH:  THAT'S A MUCH BETTER WAY THAN I ASKED IT,
  

24   YOUR HONOR.
  

25   BY MR. ENGLISH:
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 1      Q.  SO DO YOU RECALL WHETHER THAT WAS PART OF THE FINDINGS
  

 2   FROM CDFA?
  

 3      A.  I DON'T RECALL.
  

 4      Q.  ALL RIGHT.  TURNING BACK TO OUR DISCUSSION OF WHAT WAS
  

 5   DONE IN FEDERAL ORDER REFORM.  DO YOU RECALL THE SPACIAL
  

 6   ANALYSIS FROM CORNELL THAT WAS AT LEAST THE BASIS, I AGREE, ON
  

 7   OTHER STUDIES FOR USDA'S PRELIMINARY RULE -- NOT THE FINAL
  

 8   RULE, BUT THE PROPOSED RULE, RESULTING FROM FEDERAL ORDER
  

 9   REFORM?  DO YOU RECALL THAT STUDY?
  

10      A.  ARE YOU IMPLYING THERE WAS MORE THAN ONE CORNELL STUDY?
  

11      Q.  NO, I THINK YOU SAID THERE MIGHT HAVE BEEN MORE
  

12   STUDIES, SO I WAS TRYING TO ADOPT YOUR TESTIMONY FROM EARLIER.
  

13   I THINK THERE WAS ONLY ONE CORNELL STUDY, DATED NOVEMBER 1996.
  

14   BUT I WAS TRYING TO INCORPORATE YOUR TESTIMONY FROM ABOUT 20
  

15   MINUTES AGO, THAT YOU THOUGHT THEY WERE --
  

16      A.  YOU ASKED ME IF THERE ARE HAD BEEN OTHER SPACIAL
  

17   STUDIES DONE, I SAID THERE MAY HAVE BEEN, BUT I DO KNOW THAT
  

18   THERE WAS A STUDY DONE BY CORNELL THAT UNDER, THAT SET THE
  

19   FRAMEWORK FOR THE DIFFERENTIAL SERVICE.  I DON'T RECALL IF
  

20   THERE WAS MORE THAN ONE STUDY, AND I DON'T RECALL IF IT WAS
  

21   DONE IN '96, '97, '98, OR '99, BUT THERE WAS ONE DONE.
  

22      Q.  DO YOU RECALL THAT THAT STUDY RECOGNIZED REGIONAL PRICE
  

23   VALUES THAT WERE DIFFERENT FOR CLASS II, III, AND IV?
  

24      A.  YES.
  

25      Q.  AND DO YOU RECALL THAT STUDY RECOGNIZED THAT CHEESE HAS
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 1   A LOWER VALUE IN THE WEST RELATIVE TO THE REST OF THE COUNTRY?
  

 2      A.  NO, I DON'T RECALL THAT.  THAT SENTENCE, I DON'T
  

 3   RECALL.
  

 4      Q.  IF I ASKED A QUESTION DIFFERENTLY STATED, THAT MILK
  

 5   USED TO MAKE CHEESE HAS A DIFFERENT VALUE, HAS A LOWER VALUE IN
  

 6   THE WEST THAN THE EAST, WOULD THAT HELP YOUR RECOLLECTION?
  

 7      A.  AGAIN, I DON'T RECALL THAT SENTENCE, BUT I DO RECALL
  

 8   THAT THERE WERE DIFFERENTIAL PRICE SURFACES FOR DIFFERENT
  

 9   CLASSES.
  

10       JUDGE CLIFTON:  AND SO THAT THE TRANSCRIPT IS CORRECT, YOU
  

11   ARE USING THE WORD SURFACE, SPELLED S-U-R-F-A-C-E; IS THAT
  

12   CORRECT?
  

13       MR. HOLLON:  CORRECT.
  

14       MR. ENGLISH:  COULD I HAVE A MINUTE, YOUR HONOR?  I'M GOING
  

15   TO CHANGE SUBJECTS RATHER SIGNIFICANTLY, AND I WAS WONDERING
  

16   WHETHER IT MAYBE A CHANCE TO CHANGE QUESTIONERS.  I'M PREPARED
  

17   TO DO WHAT I'M DOING, AND IT MAY ALSO BE TIME FOR OUR MORNING
  

18   BREAK.
  

19       JUDGE CLIFTON:  THAT'S WHAT I'M THINKING.  ALL RIGHT.
  

20           IT IS ABOUT 10:23.  PLEASE BE BACK AND READY TO GO AT
  

21   10:38.
  

22       (WHEREUPON, A BREAK WAS TAKEN.)
  

23       JUDGE CLIFTON:  ALL RIGHT.  WE'RE BACK ON RECORD.  IT IS
  

24   10:39.  MR. ENGLISH, YOU MAY CONTINUE YOUR CROSS-EXAMINATION OF
  

25   MR. HOLLON.
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 1       MR. ENGLISH:  CHIP ENGLISH.
  

 2   BY MR. ENGLISH:
  

 3      Q.  AS I SUGGESTED PRIOR TO THE BREAK, AS I SUGGESTED PRIOR
  

 4   TO THE BREAK, WE'RE TRYING TO ORGANIZE THIS IN SOME FASHION AND
  

 5   I'M NOW GOING TO TEMPORARY YIELD THE FLOOR TO JAMES DEJONG.
  

 6       MR. DEJONG:  JAMES DEJONG, HILMAR CHEESE.
  

 7       JUDGE CLIFTON:  AND BECAUSE THE LAST NAME OF YOUR -- YOUR
  

 8   LAST NAME IS UNUSUAL, MR. DEJONG, WOULD YOU SPELL IT AGAIN FOR
  

 9   US?
  

10       MR. DEJONG:  SURE.  LAST NAME IS D-E-J-O-N-G.
  

11                        CROSS-EXAMINATION
  

12   BY MR. DEJONG:
  

13      Q.  GOOD MORNING.  I HAVE SOME QUESTIONS.
  

14       JUDGE CLIFTON:  I THINK YOU CAN POINT THAT UP MORE.  AND
  

15   LET'S GO OFF THE RECORD JUST A MINUTE.
  

16            (THEREAFTER, A DISCUSSION WAS HAD BETWEEN
  

17            THE COURT AND COUNSEL AT BENCH, NOT
  

18            REPORTED.)
  

19   BY MR. DEJONG:
  

20      Q.  IF I COULD HAVE YOU GO WITH ME TO YOUR FIRST EXHIBIT
  

21   1(A)1, EXHIBIT 28, I'M SORRY?
  

22      A.  YES.
  

23      Q.  SO WE HAVE SOME MAILBOX PRICES HERE.  AND YOU
  

24   STANDARDIZED THEM FOR BUTTERFAT, PROTEIN, AND OTHER SOLIDS,
  

25   CORRECT?  ACCORDING TO YOUR TITLE?
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 1      A.  CORRECT.
  

 2      Q.  I THINK THERE'S STILL A LITTLE BIT OF CONFUSION ON
  

 3   EXACTLY HOW YOU DID THAT.  IF YOU DON'T MIND, COULD I JUST GIVE
  

 4   YOU A HYPOTHETICAL EXAMPLE OF A MAILBOX PRICE AND A BUTTERFAT
  

 5   TEST, A PROTEIN TEST, AND OTHER SOLIDS TEST, AND YOU COULD JUST
  

 6   KIND OF WALK ME THROUGH MATHEMATICALLY HOW WOULD YOU
  

 7   STANDARDIZE OR GET TO A STANDARD MILK PRICE?
  

 8      A.  YOU CAN TRY.  I MAY NOT HAVE MY EXCEL SHEET IN FRONT OF
  

 9   ME.
  

10      Q.  OKAY.  WE'LL GIVE IT A TRY.  I'M JUST -- THIS IS JUST
  

11   FOR CLARIFICATION, I'M NOT TRYING TO, YOU KNOW, HAVE YOU TRY TO
  

12   SPLIT AN ATOM IN YOUR HEAD, SOMETHING MATHEMATICALLY.  OKAY?
  

13      A.  OKAY.
  

14      Q.  SO LET'S SAY THAT THERE IS A GIVEN AREA WHERE, YOU
  

15   KNOW, THERE'S A MAILBOX PRICE AND A CERTAIN AVERAGE PRODUCER
  

16   TEST ASSOCIATED WITH THAT.  AND LET'S SAY THAT THE TRUE PROTEIN
  

17   IS 3.1 PERCENT, THE BUTTERFAT IS 3.7 PERCENT, AND THE OTHER
  

18   SOLIDS TEST IS 5.73 PERCENT.  AND THE MAILBOX PRICE ASSOCIATED
  

19   WITH THAT IS $20 PER HUNDREDWEIGHT.  HOW WOULD YOU, YOU KNOW,
  

20   WHAT'S YOUR GENERAL APPROACH TO GETTING TO A STANDARD MILK
  

21   PRICE?
  

22      A.  WELL, I WOULD TAKE THE PROTEIN TEST AND ADJUST IT PLUS
  

23   OR MINUS THE STANDARD; TAKE THE BUTTERFAT TEST AND ADJUST IT
  

24   PLUS OR MINUS THE STANDARD; TAKE THE OTHER SOLIDS TEST AND
  

25   ADJUST IT PLUS OR MINUS THE STANDARD; ADD THOSE PLUSES AND
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 1   MINUSES TOGETHER, AND ADD THEM OR SUBTRACT THEM FROM THE
  

 2   MAILBOX PRICE.
  

 3      Q.  OKAY.  I -- I WILL GO BACK AND THEN TRY TO DUPLICATE
  

 4   THAT AND SEE IF IT KIND OF CROSS-REFERENCES WITH WHAT YOU DID.
  

 5   AND IF WE NEED FURTHER CLARIFICATION, WE CAN COME BACK AND ASK.
  

 6   IS THAT FAIR?
  

 7      A.  SURE.
  

 8      Q.  NEXT, I WOULD LIKE TO GO TO YOUR EXHIBIT ON, I BELIEVE
  

 9   IT IS EXHIBIT 20 STILL, TABLE 1J, OR THE ENTIRE EXHIBIT, GOING
  

10   THROUGH THE -- I MEAN, THE ENTIRE TABLE 1J, GOING THROUGH ALL
  

11   THE PAGES AS WELL.
  

12      A.  OKAY.
  

13      Q.  COULD YOU JUST KIND OF, I THINK THIS HAS COME UP A FEW
  

14   TIMES ALREADY JUST IN THE VARIOUS QUESTIONING, BUT YOU HAVEN'T
  

15   REALLY SPECIFICALLY WENT INTO THIS.
  

16           IS IT FAIR TO SAY THAT IN YOUR CALCULATION OF THE WHEY
  

17   CONTRIBUTION FOR THE FEDERAL MILK MARKETING ORDER PRICE, THAT
  

18   YOU JUST USE ONE EQUATION AND YOU RAN IT BACK THROUGH THE
  

19   ENTIRE TIME SERIES?  IS THAT AN ACCURATE --
  

20      A.  YES.
  

21      Q.  OKAY.  CAN YOU EXPLAIN TO ME YOUR REASONING OF WHY YOU
  

22   DID THAT?
  

23      A.  I JUST WANTED THE TWO SERIES TO BE COMPARABLE OVER
  

24   TIME.
  

25      Q.  OKAY.
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 1      A.  AND NOT -- NOT NECESSARILY ACCOUNT FOR CHANGES IN
  

 2   POLICY, AND ALSO THE MOST CURRENT FEDERAL ORDER FORMULA HASN'T
  

 3   CHANGED ANY, AND THE STATE FORMULA HAS CHANGED OVER TIME.  BUT
  

 4   THE MOST RECENT BRACKET IS USED IN THE SUMMARIES THAT I USED
  

 5   WERE COMPARABLE ONLY OVER THE MOST RECENT BRACKET.
  

 6      Q.  OKAY.  SO JUST TO CLARIFY, DID YOU SAY THAT THE, THAT
  

 7   THE FMMO WHEY FACTOR HASN'T CHANGED OVER THIS TIME PERIOD SINCE
  

 8   2000 TO THE LAST AVAILABLE DATE?
  

 9      A.  NO, THAT STATEMENT IS PROBABLY INACCURATE.  PROBABLY
  

10   THE FORMULA HAS CHANGED.  I DON'T REMEMBER WHICH CHANGES IN THE
  

11   MAKE ALLOWANCES, BUT FOR THE PURPOSES OF THIS CALCULATION, I
  

12   USE THE 1991 MAKE ALLOWANCE, THE FORMULA ADJUSTER 1.03, AND THE
  

13   5.9 YIELD FACTOR, THOSE ARE THE FACTORS IN PLACE TODAY AND
  

14   THAT'S WHAT IT IMPLIES.
  

15      Q.  SO LOOKING, IF WE HAD THE ACTUAL HISTORY IN FRONT OF US
  

16   OF WHAT THOSE WHEY FACTORS ACTUALLY WERE FOR THOSE TIME
  

17   PERIODS, THEY WOULDN'T NECESSARILY MATCH UP WITH WHAT YOU HAVE?
  

18      A.  CORRECT.
  

19      Q.  OKAY.  SHOULD I JUST -- OKAY.  AND ALSO I JUST HAVE
  

20   ANOTHER, ONE MORE QUESTION ON THIS WHEY CALCULATION.  YOU HAVE
  

21   A YIELD FACTOR OF I BELIEVE 5.9?
  

22      A.  THAT'S WHAT'S IN THE FORMULA.
  

23      Q.  OKAY.  IS IT POSSIBLE THAT 5.9 YIELD FACTOR IS ACTUALLY
  

24   FOR SKIM MILK AND NOT FOR ACTUAL STANDARD TEST MILK?
  

25      A.  I DID REFER TO THAT AND SAID I DIDN'T ADJUST THE
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 1   FACTOR.
  

 2       JUDGE CLIFTON:  WAIT, WAIT, WAIT, ONE AT A TIME.  YOU STOP
  

 3   AND LET HIM FINISH HIS EXPLANATION.
  

 4           AND GO AGAIN, MR. HOLLON, FROM THE BEGINNING.
  

 5       MR. HOLLON:  I DID REFER TO THAT IN MY STATEMENT, AND SAID
  

 6   IF YOU WERE GOING TO APPLY ALL THE WAY TO MILK YOU WOULD USE
  

 7   THE 96 AND THAT .965 FACTOR, AND MY GOAL HERE WAS TO SHOW WHAT
  

 8   THE TOTAL DOLLARS AVAILABLE.  AND IF YOU DID USE THE 96.5 CENT
  

 9   FACTOR, YOU COULD LOWER THESE BY APPROXIMATELY 8 CENTS
  

10   HUNDREDWEIGHT.
  

11   BY MR. DEJONG:
  

12      Q.  SO IT WOULD BE A LITTLE BIT LOWER.  I REMEMBER YOU
  

13   SAYING THAT NOW.  THANK YOU.
  

14      A.  YOU'RE WELCOME.
  

15      Q.  AND THEN JUST ONE MORE THING ON HERE.  THE CALIFORNIA
  

16   STATE ORDER WHEY CONTRIBUTION, I BELIEVE YOU HAVE IT START IN
  

17   AUGUST 2012, AND I BELIEVE YOU HAVE ALREADY MENTIONED THIS AS
  

18   PART OF YOUR TESTIMONY, YOU REALIZE THAT THERE WAS A WHEY
  

19   FACTOR BEFORE THAT TIME IN THE CALIFORNIA STATE ORDER?
  

20      A.  YES.
  

21      Q.  OKAY.  IS THIS -- COULD YOU JUST WALK ME THROUGH YOUR
  

22   REASONING, WHY YOU DIDN'T INCLUDE IT IN THE FULL COMPARISON?
  

23      A.  I JUST INTENDED TO SHOW FOR COMPARISON PURPOSES, THE
  

24   MOST RECENT TIME PERIOD.  AND SO THAT WAS WHERE I FELT WAS THE
  

25   MOST CRITICAL TO POINT OUT.
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 1      Q.  OKAY.
  

 2      A.  THOSE NUMBERS ARE CLEARLY ON THE TABLE.
  

 3      Q.  OKAY.  AND JUST ONE MORE, JUST KIND OF CALCULATION
  

 4   QUESTION.  WITH THE CALIFORNIA STATE ORDER, TO MY KNOWLEDGE,
  

 5   THAT THERE IS -- PART OF THE FORMULA ASSUMES THAT THERE IS 8.8
  

 6   PERCENT SOLIDS NONFAT, SO WHATEVER THE WHEY FACTOR IS, LET'S
  

 7   SAY THE SLIDING SCALE SHOWED 50 CENTS PER HUNDREDWEIGHT, THAT'S
  

 8   ACTUALLY ASSUMING AN 8.8 PERCENT SNF.  DO YOU DISAGREE WITH
  

 9   THAT OR --
  

10      A.  I DIDN'T ATTEMPT TO TAKE THAT INTO ACCOUNT IN THIS
  

11   TABLE.
  

12      Q.  THIS ACTUALLY DOESN'T NECESSARILY HELP US, BECAUSE IT
  

13   WOULD ACTUALLY ADJUST THE CALIFORNIA WHEY PRICE A LITTLE BIT
  

14   LOWER.  BUT I JUST --
  

15      A.  IT JUST DEPENDS ON WHICH WHEY YOU MEASURE, BUT YOU ARE
  

16   GOING TO ADD OR SUBTRACT THE SAME NUMBER TO BOTH SIDES, EVEN IF
  

17   YOU MAKE ONE LOWER OR ONE HIGHER.  AND THEN IN THE LATER
  

18   TESTIMONY, I DO HAVE SOME ADJUSTMENTS FOR THAT, BUT YOU CAN GET
  

19   AFTER ME THEN.
  

20      Q.  SO IN EFFECT IT WOULD ESSENTIALLY LOWER --
  

21       JUDGE CLIFTON:  WAIT, WAIT, LET ME JUST TELL YOU, YOU ARE
  

22   HAVING THE NORMAL KIND OF CONVERSATION --
  

23       MR. DEJONG:  SORRY, I'M NOT USED TO THIS.
  

24       JUDGE CLIFTON:  RIGHT.  AND YOU CAN'T DO THAT.  YOU HAVE TO
  

25   PAUSE AND WAIT UNTIL HIS VOICE IS ACTUALLY DIED DOWN.
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 1       MR. DEJONG:  OKAY.
  

 2       JUDGE CLIFTON:  SO START AGAIN.
  

 3   BY MR. DEJONG:
  

 4      Q.  OKAY.  SO JUST TO CLARIFY THAT BOTH SERIES WOULD
  

 5   PROBABLY HAVE A LITTLE BIT OF AN ADJUSTMENT DOWNWARD JUST FOR
  

 6   STANDARD TEST?
  

 7      A.  IT COULD BE ADJUSTED.
  

 8      Q.  OKAY.  I HAVE NO FURTHER QUESTIONS.
  

 9       JUDGE CLIFTON:  YOU'RE JUST GETTING GOOD AT THIS.
  

10       MR. ENGLISH:  CHIP ENGLISH.  AND I'M NOT SURE, BECAUSE HE'S
  

11   THAT TALL, BUT MAYBE A RELATIVE POSITION ISSUE.
  

12                  CROSS-EXAMINATION (CONTINUED)
  

13   BY MR. ENGLISH:
  

14      Q.  SO FIRST I'M GOING TO ASK A GENERAL QUESTION ABOUT
  

15   EXHIBIT 20.
  

16           I THINK YOU SAID THAT YOU, YOU PERSONALLY, PUT TOGETHER
  

17   ALL OF THESE TABLES IN EXHIBIT 20, CORRECT?
  

18      A.  CORRECT.
  

19      Q.  ALL RIGHT.  DID YOU SHARE THEM WITH YOUR PROFESSIONAL
  

20   COLLEAGUES AT THE OTHER COOPERATIVES, LAND O'LAKES AND CDI?
  

21      A.  YES.
  

22      Q.  DO YOU KNOW IF THEY REVIEWED THEM AND CHECKED THE
  

23   INFORMATION DATA?
  

24      A.  I DO NOT.
  

25      Q.  WHEN YOU TOOK, AS OPPOSED TO MAILBOX PRICES, BUT WHEN
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 1   YOU LOOK AT THE CLASS PRICES FROM FEDERAL ORDER IN CALIFORNIA,
  

 2   DID YOU TAKE THOSE DIRECTLY FROM EXCEL SPREADSHEETS OR WAS THE
  

 3   DATA RE-INPUT?
  

 4      A.  THEY WERE DOWNLOADED FROM THE APPROPRIATE ORDERS, FROM
  

 5   THE FEDERAL ORDER TABLES IN THE CALIFORNIA STATE TABLES,
  

 6   CALIFORNIA STATE ORDER TABLES.
  

 7      Q.  AS AN ECONOMIST, IF YOU SEE A NUMBER THAT LOOKS LIKE AN
  

 8   OUTLIER, WOULD YOU DOUBLE CHECK IT A LITTLE BIT?
  

 9      A.  YES.
  

10      Q.  SO, FOR INSTANCE, LOOKING AT EXHIBIT 20, TABLE 1(A)1,
  

11   AND FOR DECEMBER 2012, WOULD YOU AGREE THAT THE DIFFERENCES
  

12   SHOWN THERE, $4.27 TO WISCONSIN, $4.07 FOR MINNESOTA, WERE THE
  

13   HIGHEST OF ANY OF THE DIFFERENCES IN THE MAILBOX PRICES?
  

14      A.  YES.
  

15      Q.  AND WHEN YOU SAW THOSE, DID YOU CONSIDER THOSE
  

16   OUTLIERS?
  

17      A.  OTHER THAN TO SAY THEY WERE HIGHER THAN THE REST, THAT
  

18   WAS ALL I DID.  I DID THE CALCULATION, MADE THE SUBTRACTION,
  

19   PUT THEM ON THE TABLES.
  

20      Q.  YOU DIDN'T GO LOOK BEHIND THE NUMBERS AND SEE WHETHER
  

21   THERE MIGHT BE EITHER SOMETHING EXPLAINING IT OR SOMETHING
  

22   WRONG?
  

23      A.  DID NOT.
  

24      Q.  DID YOU LOOK AT, FOR INSTANCE, THE CALIFORNIA STATEWIDE
  

25   BLEND REGULATED PRICE AND MAYBE COMPARE IT TO THE UPPER MIDWEST
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 1   PRICE?
  

 2      A.  DID NOT.
  

 3      Q.  YOUR HONOR, I HAVE PROVIDED TO USDA, THE OFFICIAL COPY,
  

 4   THREE COPIES, YOUR HONOR, THE WITNESS AND THE COURT REPORTER, A
  

 5   TWO-PAGE DOCUMENT, UNITED STATES DEPARTMENT OF AGRICULTURE
  

 6   UPPER MIDWEST MARKETING AREA, FEDERAL ORDER NUMBER 30, A
  

 7   COMPUTATION OF PRODUCER PRICE DIFFERENTIAL FOR DECEMBER 2012.
  

 8   IT IS A TWO-PAGE DOCUMENT.  I WOULD LIKE TO HAVE MARKED AS
  

 9   EXHIBIT NUMBER 31.
  

10       JUDGE CLIFTON:  THE DOCUMENT WILL BE MARKED AS EXHIBIT 31.
  

11            (THEREAFTER, EXHIBIT NUMBER 31 WAS MARKED
  

12            FOR IDENTIFICATION.)
  

13       MR. ENGLISH:  YOUR HONOR, IT WAS DOWNLOADED FROM THE UPPER
  

14   MIDWEST MARKETING AREA WEBSITE, AND I THINK IT IS PROPER TO
  

15   TAKE OFFICIAL NOTICE AND THEREFORE, ADMIT IT INTO EVIDENCE.
  

16       JUDGE CLIFTON:  I DO ADMIT INTO EVIDENCE, EXHIBIT 31.
  

17            (THEREAFTER, EXHIBIT NUMBER 31 WAS
  

18            RECEIVED INTO EVIDENCE.)
  

19       MR. ENGLISH:  HAND ANOTHER ONE-PAGE DOCUMENT, FIRST TO THE
  

20   USDA, AND MARK THIS.  THIS IS A ONE-PAGE DOCUMENT ENTITLED
  

21   CLASS AND POOL PRICES.  IT SHOWS CALIFORNIA MINIMUM PRICES FOR
  

22   CLASS 1, 2, 3, 4A AND 4B MARKET MILK FOB PLANT AND POOL PRICES
  

23   FOR QUOTA, OVERBASE PRICE AND BLEND, JULY 2009 THROUGH FEBRUARY
  

24   OF 2013.  DOWNLOADED FROM THE CDFA OFFICIAL DOCUMENT, CDFA, AND
  

25   I WOULD ASK TO TAKE OFFICIAL NOTICE AND MARK THIS AS EXHIBIT 32
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 1   AND ADMIT IT.
  

 2           (THEREAFTER, EXHIBIT NUMBER 32 WAS MARKED
  

 3            FOR IDENTIFICATION.)
  

 4       JUDGE CLIFTON:  FIRST, I AM MARKING THE EXHIBIT AS EXHIBIT
  

 5   32.  AND IS THERE ANYONE HERE AN EXPERT IN CDFA WEBSITE
  

 6   DOCUMENTS?  WE DON'T HAVE SUCH AN EXPERT HERE.
  

 7           I WILL RECEIVE IT INTO EVIDENCE.  I WILL ADMIT IT INTO
  

 8   EVIDENCE.  I SHARE YOUR DISCOMFORT, MR. ENGLISH, IN THAT IT
  

 9   WOULD BE LOVELY TO HAVE AN EXPERT HERE FROM CDFA TO MAKE SURE
  

10   WE DON'T MISUNDERSTAND, BUT NEVERTHELESS, I DO ADMIT INTO
  

11   EVIDENCE EXHIBIT 32.
  

12           (THEREAFTER, EXHIBIT NUMBER 32 WAS
  

13            RECEIVED INTO EVIDENCE.)
  

14       MR. BESHORE:  SEEMS LIKE A GOOD TIME.  I JUST WANT TO NOTE,
  

15   ON ITS FACE, IT IS PAGE 22 OF SOMETHING APPARENTLY.
  

16       JUDGE CLIFTON:  THANK YOU, MR. BESHORE, YOU ARE CORRECT.
  

17       MR. ENGLISH:  YOUR HONOR, THAT WOULD BE THE DAIRY
  

18   INFORMATION BULLETIN ISSUED BY CDFA IN FEBRUARY 2013.  AND WE
  

19   KNOW THAT BECAUSE WE DON'T HAVE ALL POOL INFORMATION FOR
  

20   JANUARY, AND ALL PRICING INFORMATION FOR FEBRUARY, BUT IT WOULD
  

21   HAVE BEEN ISSUED FEBRUARY 2013, AS THE MARKET INFORMATION
  

22   BULLETIN.  I, OF COURSE, HAVE NO PROBLEM WITH THE ENTIRE
  

23   DOCUMENT, MR. BESHORE, COMING IN.
  

24       MR. BESHORE:  IS THAT STILL ON THE WEBSITE?
  

25       MR. ENGLISH:  IT IS.
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 1       JUDGE CLIFTON:  DR. SCHIEK NODDED HIS HEAD YES.  THAT'S
  

 2   GOOD.  I'M GLAD TO KNOW THAT.
  

 3       MR. ENGLISH:  WE CAN CERTAINLY ASSIST YOU IN FINDING IT, IF
  

 4   NECESSARY.
  

 5       JUDGE CLIFTON:  ALL RIGHT.  AND DR. SCHIEK, DO YOU KNOW HOW
  

 6   OFTEN THE WEBSITE CHANGES WITH MORE UP-TO-DATE INFORMATION FOR
  

 7   THE TABLE WE HAVE MARKED AS EXHIBIT 32?
  

 8       MR. SCHIEK:  BILL SCHIEK, YOUR HONOR.  YES, I DO.  THIS
  

 9   COMES FROM A PUBLICATION CALLED THE DAIRY INFORMATION BULLETIN,
  

10   AND THAT IS A MONTHLY COMPENDIUM OF PRICE PRODUCTION
  

11   UTILIZATION INFORMATION THAT CDFA PUBLISHES.  THEY, BEGINNING
  

12   THIS YEAR, STOPPED PUTTING IT INTO A BOOKLET.  SO FOR 2015,
  

13   AFTER THIS DOCUMENT WAS DONE, AND NOW THEY JUST PUBLISH THE
  

14   TABLES INDIVIDUALLY ON THEIR WEBSITE, BUT IT COMES OUT MONTHLY.
  

15       JUDGE CLIFTON:  THANK YOU.  BUT THE BOOKLET FORM IS STILL
  

16   ON THE WEBSITE?
  

17       MR. SCHIEK:  YES, IT IS, YOUR HONOR.
  

18       JUDGE CLIFTON:  THANK YOU.
  

19       MR. ENGLISH:  CHIP ENGLISH.  THANK YOU VERY MUCH, YOUR
  

20   HONOR.
  

21   BY MR. ENGLISH:
  

22      Q.  SO, MR. HOLLON, YOU ARE CERTAINLY FAMILIAR WITH THE
  

23   UPPER MIDWEST MARKETING AREA PUBLICATION, CORRECT?
  

24      A.  I'M FAMILIAR WITH THE PUBLICATION, THAT'S CORRECT.
  

25      Q.  AND FOR THE MONTH OF DECEMBER, ON THE SECOND PAGE, THE
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 1   MARKET ADMINISTRATOR, BOTTOM OF THE FIRST BOX, PUBLISHED THE
  

 2   STATISTICAL UNIFORM PRICE, CORRECT?
  

 3      A.  YES.
  

 4      Q.  AND EVEN THOUGH THIS PRODUCER PRICE DIFFERENTIAL,
  

 5   BECAUSE OF MULTIPLE COMPONENT PRICING IN THE UPPER MIDWEST,
  

 6   THEY NONETHELESS, STILL FOR INFORMATIONAL PURPOSES, PUBLISH
  

 7   THESE AND THIS IS GIVING FULL PRICE, CORRECT?
  

 8      A.  YES.
  

 9      Q.  AND THAT WAS $18.98, CORRECT?
  

10      A.  YES.
  

11      Q.  IF YOU -- ARE YOU FAMILIAR WITH THE CALIFORNIA FORM
  

12   THAT I HAVE SHARED WITH YOU?
  

13      A.  I HAVE SEEN IT BEFORE.
  

14      Q.  AND IF YOU LOOK AT THE DECEMBER OF 2012 FOR STATEWIDE
  

15   BLEND, YOU WOULD FIND $18.65, CORRECT?
  

16      A.  YES.
  

17      Q.  WHICH IS A 33 CENT DIFFERENCE BETWEEN THE SPECIFIC
  

18   UNIFORM PRICE FOR UPPER MIDWEST AND CALIFORNIA, CORRECT?
  

19      A.  CORRECT.
  

20      Q.  AND YET, YOU HAVE A MAILBOX PRICE DIFFERENCE ON
  

21   TABLE 1A1 FOR WISCONSIN TO CALIFORNIA OF $4.27, CORRECT?
  

22      A.  CORRECT.
  

23      Q.  SO OVER $3.90 OF YOUR DECEMBER MAILBOX DIFFERENCE WAS
  

24   NOT DUE TO MINIMUM REGULATED PRICES, WAS IT, SIR?
  

25      A.  I'M NOT SURE THAT YOU CAN MAKE THAT STATEMENT.  THE
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 1   MAILBOX PRICE HAS MINIMUM, AS WELL AS LOCATION, AS WELL AS
  

 2   PREMIUM.  SO, AND HOW DIFFERENT PEOPLE COMPUTE THEIR PRICE TO
  

 3   THEIR FARMS WOULD HAVE A VARIETY, BUT I WOULD AGREE WITH YOUR
  

 4   ASSERTION THAT THE STATEWIDE BLEND, WHICH I'M NOT INTIMATELY
  

 5   WITH HOW THAT'S CALCULATED, IS RELATIVELY CLOSE IN THAT
  

 6   PARTICULAR MONTH TO THE ORDER 30 STATISTICAL UNIFORM BLEND.
  

 7   ONE OF THE REASONS WHY WE WOULD USE MAILBOX PRICES TO TRY AND
  

 8   CAPTURE ALL THE VALUES IN THE MARKETPLACE, PLUS THE MINIMUM.
  

 9      Q.  BUT AGAIN, WHEN YOU SAW $4.27, IT DIDN'T SEND YOU
  

10   LOOKING TO SEE WHAT MIGHT EXPLAIN THAT DIFFERENCE?
  

11      A.  DID NOT.
  

12      Q.  WELL, LET ME TRY SOMETHING DIFFERENT.  EXHIBIT 20, YOU
  

13   HAVE PREPARED A COMPARISON OF FEDERAL MILK ORDER CLASS I
  

14   ANNOUNCED PRICES IN THE MARKETING AREA AND CSO FOR CALIFORNIA
  

15   STATE CLASS 1 PRICES, 2000 TO JULY 2015, CORRECT?
  

16      A.  CORRECT.
  

17      Q.  AND THOSE ARE TABLES 1B1 THROUGH 1B5, CORRECT?
  

18      A.  CORRECT.
  

19      Q.  OKAY.  SO LET'S GO TO DECEMBER 2012 IN EXHIBIT 20,
  

20   COOPERATIVE TABLE 14, 1B4, AND LOOK AT THE SAME MONTH, DECEMBER
  

21   2012, AND FOR INSTANCE, YOU HAVE A DIFFERENCE TO SOUTHERN
  

22   CALIFORNIA FEDERAL ORDER IN COLUMN I OF A NEGATIVE $1.78,
  

23   CORRECT?
  

24      A.  CORRECT.
  

25      Q.  AND IN THE NORTHERN CALIFORNIA YOU HAVE A NEGATIVE
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 1   $1.56, CORRECT?  FOR COLUMN N, NORTHERN CALIFORNIA?
  

 2      A.  N WOULD BE AT THE $1.60 ZONE.
  

 3      Q.  AND YOU HAVE A $1.56 DIFFERENCE?
  

 4      A.  YES.
  

 5      Q.  OR THE $1.80 ZONE, YOU HAVE NEGATIVE $1.76, CORRECT?
  

 6      A.  CORRECT.
  

 7      Q.  THOSE ARE THE LARGEST DIFFERENCES IN TABLES 1B1 THROUGH
  

 8   1B5?
  

 9      A.  I HAVEN'T LOOKED TO SEE.  THEY MAY WELL BE, I DO NOT
  

10   KNOW.
  

11      Q.  WHEN YOU SAW A DIFFERENCE OF THAT SIZE IN DECEMBER OF
  

12   2012, DID IT GIVE YOU PAUSE AND GO LOOK TO SEE WHAT MIGHT BE
  

13   CAUSING THAT?
  

14      A.  I DID NOT.
  

15      Q.  OKAY.  LET'S NOW LOOK AT EXHIBIT 32 FOR THE MONTH OF
  

16   DECEMBER AND COMPARE IT TO COOPERATIVES TABLE 1 (B) 4 FOR THE
  

17   MONTH OF DECEMBER 2012.  AND YOU HAVE FOR SOUTHERN CALIFORNIA
  

18   IN THE $1.80 ZONE.  I'M SORRY, COLUMN H.  COLUMN H YOU HAVE
  

19   $21.71 FOR THE CLASS 1 PRICE FOR SOUTHERN CALIFORNIA, CORRECT?
  

20   COLUMN H?
  

21      A.  REPEAT THAT?  21 WHAT DID YOU SAY?
  

22      Q.  LOOKING, CAN YOU READ IT FOR ME, DECEMBER 2012, UNDER
  

23   COLUMN H, WHICH IS THE CLASS 1 PRICE FOR CALIFORNIA THAT YOU
  

24   HAVE SUBMITTED FOR DECEMBER 2012?
  

25      A.  $21.71.
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 1      Q.  WOULD YOU LOOK AT EXHIBIT 32 FOR DECEMBER 2012, THE
  

 2   SECOND COLUMN IS SOUTHERN CALIFORNIA CLASS 1.  DO YOU SEE
  

 3   $23.35?
  

 4      A.  IT APPEARS THERE IS A COPY ERROR THERE, SO THAT SHOULD
  

 5   BE $23.35 INSTEAD OF $21.71.
  

 6      Q.  AND SIMILARLY, FOR NORTHERN CALIFORNIA, WHERE YOU HAVE
  

 7   UNDER COLUMN K, $21.43, IT SHOULD BE $23.08?
  

 8      A.  CORRECT.
  

 9      Q.  SO LET'S GO TO THE ONE BEFORE.  IF IN FACT YOU HAD USED
  

10   $23.35 FOR THE MONTH OF DECEMBER 2012, RATHER THAN $21.71, THAT
  

11   DIFFERENCE OF $1.64 FOR SOUTHERN CALIFORNIA WOULD HAVE
  

12   SIGNIFICANTLY ALTERED YOUR CONCLUSION, CORRECT?
  

13      A.  FOR THIS TABLE, YES.
  

14      Q.  LET'S LOOK AT THE MONTH OF NOVEMBER 2012 FOR SOUTHERN
  

15   CALIFORNIA.  YOU USED, UNDER COLUMN H, $23.34, AND, IN FACT,
  

16   UNDER EXHIBIT 32 FOR NOVEMBER 2012, IT IS $23.44.  CORRECT?
  

17      A.  CORRECT.  IT APPEARS THAT FOR SEVERAL MONTHS IN 2012
  

18   THE DOWNLOADED DATA WAS INCORRECT.
  

19      Q.  IN FACT, IT IS INCORRECT FOR FEBRUARY 2012, MARCH 2012,
  

20   APRIL 2012, MAY 2012, JUNE 2012, JULY 2012, AUGUST 2012,
  

21   SEPTEMBER 2012, OCTOBER 2012, NOVEMBER 2012, DECEMBER 2012 AND
  

22   JANUARY 2013, CORRECT?  YOU ARE WELCOME TO TAKE THE TIME TO
  

23   LOOK.
  

24      A.  YES.
  

25      Q.  AND LET'S LOOK AT JUNE 2013.  WELL, SORRY, THIS
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 1   DOCUMENT DOESN'T HAVE IT, SO I'LL HAVE TO COME BACK TO THAT,
  

 2   BECAUSE THAT'S EXHIBIT 32 DOESN'T HAVE THAT.
  

 3          SO TABLE 1B4 FOR DECEMBER 2012, WOULD ALSO CARRY
  

 4   THROUGH TO YOUR ANALYSIS DONE FOR TABLE 1B5, WHEN YOU, FOR THE
  

 5   LAST COLUMN, MOST RECENT COLUMN, WENT FROM AUGUST 2012 TO THE
  

 6   CURRENT AVERAGE, CORRECT?
  

 7      A.  I'M SORRY, REPEAT?
  

 8      Q.  THE ERROR THAT WE HAVE IDENTIFIED FOR A NUMBER OF
  

 9   MONTHS, BUT FOR PARTICULARLY FOR DECEMBER OF 2012, IS GOING TO
  

10   CARRY FORWARD INTO YOUR AVERAGE AND MEDIAN CALCULATION ON
  

11   TABLE 1B5 FOR AUGUST 2012 TO THE CURRENT.  DOES IT NOT?
  

12      A.  CORRECT.
  

13      Q.  YOU ALSO, THEN, FOR PURPOSES OF CLASS 1, COMPARED PRICE
  

14   SURFACES FOR PHOENIX TO LA, SAN DIEGO; LA, SAN DIEGO, LAS
  

15   VEGAS; AND SACRAMENTO TO RENO, CORRECT?
  

16      A.  CORRECT.
  

17      Q.  I'M SORRY, WHICH TABLE WAS THAT ON, I APOLOGIZE?
  

18      A.  C1C.
  

19      Q.  I JUST HAD MY EXHIBIT FOLDED OVER.  ALL RIGHT.  SO WHEN
  

20   A CALIFORNIA PLANT LOCATED IN SAN DIEGO, LOS ANGELES, SELLS
  

21   INTO PHOENIX, THIS PRICE SURFACE COMPARISON YOU HAVE DONE AS TO
  

22   THAT TRANSACTION WHEN THE SALE IS INTO ARIZONA, YOUR ANALYSIS
  

23   IN TABLE 1C, THE FIRST BOX, DOESN'T TAKE INTO CONSIDERATION THE
  

24   IMPACTS OF 1000.76 (C) AND REGULATED PLANT IMPLICATIONS FOR
  

25   SUCH A PLANT SELLING INTO ARIZONA, DOES IT?
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 1      A.  DOES NOT.
  

 2      Q.  IN COMPARISON, IT DOES TAKE INTO CONSIDERATION THAT A
  

 3   PHOENIX PLANT SELLS INTO SAN DIEGO, LOS ANGELES, CORRECT?
  

 4      A.  YES.
  

 5      Q.  OKAY.  NOW, LET'S TURN --
  

 6      A.  WELL, ON YOUR FIRST QUESTION, THAT COULD ASSUME THAT
  

 7   THAT PLANT WAS FORCED TO BE REGULATED IN THE 76 PROVISIONS
  

 8   APPLY.
  

 9      Q.  WELL, UNDER WHAT CIRCUMSTANCES COULD A LOS ANGELES, SAN
  

10   DIEGO PLANT SELL INTO ARIZONA AND NOT BE SUBJECT TO 76?
  

11      A.  YOU ARE CORRECT.
  

12      Q.  THE ANSWER IS UNDER ALL CIRCUMSTANCES, CORRECT?
  

13      A.  CORRECT.
  

14      Q.  THANK YOU.  SO NOW, LET'S TURN TO YOUR SECOND BOX.  THE
  

15   FEDERAL ORDER DIFFERENCE OF BETWEEN LOS ANGELES, SAN DIEGO AND
  

16   LAS VEGAS.  AND YOUR BOX, THIS ENTIRE ANALYSIS RUNS FROM
  

17   JANUARY 2000 THROUGH THE PRESENT TIME, CORRECT?
  

18      A.  CORRECT.
  

19      Q.  NOW, AS OF JANUARY 2000, WHILE THERE WAS A FEDERAL
  

20   ORDER PRICE APPLICABLE TO LAS VEGAS, ISN'T IT THE CASE THAT
  

21   BECAUSE OF THE CONGRESSIONAL ENACTMENT, PLANTS LOCATED IN LAS
  

22   VEGAS, PRODUCING MILK IN LAS VEGAS, IN A FEDERAL ORDER
  

23   TERRITORY WHICH INCLUDED LAS VEGAS, WERE NOT SUBJECT TO
  

24   REGULATION AT ALL?
  

25      A.  IT'S MY UNDERSTANDING THAT IF A PLANT LOCATED IN LAS
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 1   VEGAS WERE TO MEET THE PLANT REQUIREMENTS, THEY WOULD BECOME
  

 2   REGULATED.  IF THEY -- IF THEY HAD THE, THEY MET THE FIRST
  

 3   REQUIREMENT BEING A DISTRIBUTING PLANT, THE SECOND REQUIREMENT,
  

 4   DISTRIBUTION IN A ROUTE AREA, THEY WOULD BE REGULATED IN THE
  

 5   APPROPRIATE FEDERAL ORDER.
  

 6      Q.  NOW, IN 2000, IT'S TRUE THAT LAS VEGAS WAS PART OF THE
  

 7   MARKET AREA, CORRECT?
  

 8      A.  NO.  PART OF WHAT MARKETING AREA?
  

 9      Q.  THE ARIZONA, LAS VEGAS MARKETING AREA, WHICH WAS NAMED,
  

10   WASN'T IT CALLED THE ARIZONA, LAS VEGAS MARKETING AREA AFTER
  

11   FEDERAL ORDER REFORM?
  

12      A.  UH-HUH.  IT WAS, I DON'T REMEMBER THE GEOGRAPHY.
  

13      Q.  THE TITLE DOESN'T -- ARIZONA, LAS VEGAS DOESN'T TELL
  

14   YOU ABOUT THE GEOGRAPHY?
  

15      A.  THERE'S MORE OF NEVADA THAN JUST LAS VEGAS.
  

16      Q.  BUT YOU AGREE IT IS CALLED ARIZONA, LAS VEGAS?  LIKELY
  

17   THAT LAS VEGAS WAS IN THE MARKETING AREA?
  

18      A.  CORRECT.
  

19      Q.  NOW, IF A PLANT WAS LOCATED IN LAS VEGAS, AND UNDER
  

20   NORMAL FEDERAL ORDER RULES, AND HAD SUFFICIENT FLUID MILK
  

21   PRODUCT SO IT WOULD OTHERWISE MEET THE FLUID PLANT DEFINITION,
  

22   AND HAD 80 PERCENT OF ITS ROUTE DISTRIBUTION IN LAS VEGAS,
  

23   UNDER NORMAL FEDERAL RULES IT WOULD BECOME A 7A OR DSL 7B
  

24   PLANT, CORRECT?
  

25      A.  CORRECT.
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 1      Q.  NOW, DO YOU KNOW, AND FOR PURPOSES OF THIS ANALYSIS,
  

 2   YOU KNOW WHETHER OR NOT THAT ACTUALLY WAS THE RULE AS OF
  

 3   JANUARY OF 2000?
  

 4      A.  I DON'T KNOW.
  

 5      Q.  SO IN PREPARING THE BOX THAT IS COLUMN 2 FROM JANUARY
  

 6   OF 2000 TO THE PRESENT IN TABLE 1C1, ETCETERA, YOU DID NOT
  

 7   CONSIDER THE FOLLOWING PROVISION, THAT WAS UNTIL THE MILK
  

 8   REGULATORY EQUITY ACT, PART OF THE STATUTE?  THE PRICE OF MILK
  

 9   PAID BY A HANDLER AT A PLANT OPERATING IN CLARK COUNTY NEVADA,
  

10   SHALL NOT BE SUBJECT TO ANY ORDER ISSUED UNDER THIS SECTION.
  

11      A.  I DID NOT CONSIDER THAT.
  

12      Q.  AND ONCE THE MILK REGULATORY EQUITY ACT WAS ADOPTED, AT
  

13   THAT TIME, LAS VEGAS WAS REMOVED FROM THE MARKETING AREA
  

14   ENTIRELY, AS NO PART OF NEVADA MAY BE PART OF A MARKING ORDER,
  

15   CORRECT?
  

16      A.  I DON'T REMEMBER THE EXACT LANGUAGE, BUT THERE WAS, I
  

17   DO REMEMBER THAT THERE WAS SPECIAL EXEMPTIONS FOR CLARK COUNTY.
  

18      Q.  SO READING FROM THE STATUTE, WHAT WAS REMOVED FROM THE
  

19   STATUTE THAT WAS INSERTED IN 1999 THAT I JUST READ YOU, WAS
  

20   REPLACED WITH THE FOLLOWING LANGUAGE:  "IN THE CASE OF MILK AND
  

21   ITS PRODUCTS, NO COUNTY OR OTHER POLITICAL SUBDIVISION OF THE
  

22   STATE OF NEVADA, SHALL BE WITHIN THE MARKETING AREA DEFINITION
  

23   OF ANY ORDER ISSUED UNDER THIS SECTION."
  

24          DOES THAT TELL YOU THAT A PLANT LOCATED IN LAS VEGAS,
  

25   UNLESS IT MEETS THE ROUTE DISTRIBUTION BY SELLING SUFFICIENT
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 1   MILK IN ARIZONA, OR IN ANOTHER MARKETING AREA, WILL NOT BE
  

 2   FULLY REGULATED?
  

 3      A.  SO A PLANT, UNLESS, YOU SAID, UNLESS IT MEETS THE
  

 4   CRITERIA --
  

 5      Q.  I'M DOING A CAPTION.
  

 6      A.  SO IF IT MET THAT CRITERIA, IT WOULD BE REGULATED IN
  

 7   THE ORDER, AND IN THE ORDER WHERE IT MET THE CRITERIA?
  

 8      Q.  YES.
  

 9      A.  YES.
  

10      Q.  BUT, IN FACT, IF YOU LOOK AT USDA STATISTICS, THERE IS
  

11   NO SUCH PLANT SINCE THE ADOPTION OF MREA THAT'S LOCATED IN
  

12   NEVADA, THAT WILL BECOME FULLY REGULATED BY ANY ORDER, CORRECT?
  

13      A.  NOT YET.  BUT I THINK IF ONE MET THOSE CRITERIA IT
  

14   WOULD BE, AND PRICING MECHANISMS WOULD TAKE PLACE.
  

15      Q.  SO NOW YOU HAVE NONETHELESS DONE AN ANALYSIS OF A
  

16   FEDERAL ORDER PRICE APPLICABLE TO LAS VEGAS AND A FEDERAL ORDER
  

17   PRICE IN LOS ANGELES AND SAN DIEGO, EVEN THOUGH FROM 2000 ON,
  

18   NO PLANT LOCATED IN LAS VEGAS WOULD BE SUBJECT TO THAT PRICE
  

19   SERVICE, CORRECT?
  

20      A.  CORRECT.
  

21      Q.  AND TO COMPLETE THE PICTURE, BEFORE THE MILK REGULATORY
  

22   EQUITY ACT WAS PASSED, IRONICALLY, THE PROVISION THAT WAS LATER
  

23   REMOVED, APPLIED TO PLANTS LOCATED IN CLARK COUNTY ONLY, SO
  

24   THAT IF CALIFORNIA PLANTS IN LOS ANGELES, SAN DIEGO, SOLD INTO
  

25   THE LAS VEGAS, THEY GOT THE PRIVILEGE OF BEING SUBJECT TO 76C,
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 1   CORRECT?
  

 2      A.  I DO NOT KNOW.
  

 3      Q.  YOU DON'T KNOW.  BUT AFTER THE ADOPTION OF THE MILK
  

 4   REGULATORY ACT IN 2008, SORRY 2006, EVEN THAT WENT AWAY AND SO
  

 5   THERE IS NO -- THERE'S PRESENTLY NO FEDERAL RELATIONSHIP IN
  

 6   PRICING THAT IS APPLICABLE TO ANY PLANTS, UNLESS THEY ARE A
  

 7   PLANT THAT SELLS INTO LAS VEGAS FROM A FEDERAL ORDER, CORRECT?
  

 8      A.  OR IF A PLANT IN LAS VEGAS WERE TO GET REGULATED UNDER
  

 9   FEDERAL ORDER, AND IF THERE WERE FEDERAL ORDERS IN CALIFORNIA,
  

10   IT WOULD GET REGULATED.  AND IF THOSE WERE THE CASES, THEN
  

11   THESE PRICE DIFFERENCES WOULD BE IN PLACE AND THIS DIFFERENCE
  

12   WOULD BE CORRECT.
  

13      Q.  BUT TODAY --
  

14      A.  BUT TODAY.
  

15      Q.  THE ENTIRE PRICE DIFFERENCE YOU DISCUSSED HAS NO
  

16   RELEVANCE.  THERE'S NOBODY SUBJECTED TO THAT PRICE SURFACE
  

17   TODAY?
  

18      A.  THERE MAY NOT BE ANYONE SUBJECTED TO THAT PRICE SURFACE
  

19   TODAY, BUT AGAIN, THE SECRETARY IS REQUIRED TO BE FORWARD
  

20   LOOKING IN MAKING THEIR DELIBERATIONS.
  

21      Q.  EXCEPT WHEN IT COMES TO PRICE SURFACES AND DATA FOUND
  

22   IN '98, THEY ARE NOT SUPPOSED TO BE FORWARD LOOKING FOR THAT,
  

23   ARE THEY?
  

24      A.  NO, YOU ARE WRONG, MR. ENGLISH.  THE RECORD CLEARLY
  

25   SAYS THAT THE SECRETARY CONSIDERED ALL OF THOSE DIFFERENCES,
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 1   CONSIDERED THE INFORMATION THAT YOU POINTED OUT, OR ATTEMPTED
  

 2   TO POINT OUT IN THE STEPHENSON STUDY, AND IN THEIR DELIBERATION
  

 3   THEY SAID THAT WE'RE GOING TO HAVE A NATIONAL PRICE SURFACE FOR
  

 4   THOSE, AND THAT'S GOING TO BE OUR TOP CRITERIA.  AND THAT'S THE
  

 5   WAY THEY ESTABLISHED THE CLASS II, III, AND IV PRICES TO BE
  

 6   NATIONAL AND UNIFORM.
  

 7      Q.  WITHOUT CALIFORNIA BEING PART OF THE ORDER AT THE TIME?
  

 8      A.  AT THE TIME, CALIFORNIA CHOSE TO BE OUTSIDE THE ORDER.
  

 9   THEY HAD THEIR OPPORTUNITY, AND THERE WAS -- THEY PARTICIPATED
  

10   IN THE DEBATE, PROVIDED DATA AND DETAIL, AND WERE GRANTED AN
  

11   EXTENDED PERIOD OF TIME, AND CHOSE AT THE TIME NOT TO PETITION.
  

12      Q.  BUT THEY WEREN'T PART OF IT IN 2002 AND 2006 AND 2007,
  

13   WHEN THE DEPARTMENT CONSIDERED CHANGES TO THE MAKE ALLOWANCES,
  

14   WERE THEY?
  

15      A.  THEY WERE NOT IN THE ORDER SYSTEM.  THEIR DATA WAS
  

16   INCLUDED IN THIS PRICING, BUT THEY WERE NOT REGULATED BY THE
  

17   ORDER SYSTEM.
  

18      Q.  SO LET'S NOW TURN FROM THE SECOND COLUMN THAT DOESN'T
  

19   ACTUALLY APPLY TO ANY FACILITIES FROM 2000 TO TODAY --
  

20      A.  BUT WOULD APPLY IF THERE WAS A CALIFORNIA ORDER IN THE
  

21   FUTURE.  LET'S JUST KEEP THE RECORD CLEAR.
  

22      Q.  I UNDERSTAND.  BUT YOU HAVE TALKED ABOUT DISORDERLY
  

23   MARKETING CONDITIONS AS THEY EXIST, AND COLUMN 2 DOESN'T
  

24   ACTUALLY CREATE ANY CONDITION WHATSOEVER, BECAUSE IT DOESN'T
  

25   APPLY TO ANY PRESENT FACILITY, DOES IT?
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 1      A.  THAT WOULD BE TRUE.
  

 2      Q.  THANK YOU.  SO LET'S TURN TO THE THIRD COLUMN, WHICH IS
  

 3   YOUR ANALYSIS OF RENO, SACRAMENTO.  WHEN WAS THE LAST TIME RENO
  

 4   WAS PORT OF A FEDERAL MILK MARKETING ORDER?
  

 5      A.  I DON'T KNOW.
  

 6      Q.  DO YOU KNOW AT LEAST THAT IT HAS NOT BEEN PART OF A
  

 7   FEDERAL MILK MARKETING ORDER SINCE AT LEAST 1975?
  

 8      A.  I DON'T KNOW.
  

 9      Q.  DO YOU KNOW AT LEAST THAT IT WAS NOT PART OF A FEDERAL
  

10   MILK MARKETING ORDER AFTER FEDERAL ORDER REFORM IN FEBRUARY OF
  

11   2000?
  

12      A.  I DO NOT.
  

13      Q.  AND THERE IS A PLANT LOCATED IN RENO, A FLUID MILK
  

14   MARKET, LOCATED IN RENO, LEAVING ASIDE YOUR PLANT IN FALLON,
  

15   THERE IS A FLUID MILK PLANT LOCATED IN RENO, CORRECT?
  

16      A.  CORRECT.
  

17      Q.  AND TO THE EXTENT THAT PLANT SELLS INTO CALIFORNIA, IT
  

18   IS NOT SUBJECT TO, UNLESS IT IS MET -- FIRST OF ALL, DO YOU
  

19   KNOW WHETHER THAT, I THINK MARK SAID SOMETHING ABOUT IT -- THAT
  

20   PLANT HAS ALSO NOT MET THE FULL STANDARDS OF ANY FEDERAL ORDER
  

21   TO BE FULLY REGULATED SINCE JANUARY OF 2000, CORRECT?
  

22      A.  TO MY KNOWLEDGE, THAT'S TRUE.
  

23      Q.  SO WHEN THAT PLANT SELLS INTO CALIFORNIA, YOUR BOX FOR
  

24   ANALYSIS FOR PRICE SURFACE RENO TO SACRAMENTO, DOESN'T APPLY TO
  

25   IT, CORRECT?
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 1      A.  CORRECT.
  

 2      Q.  AND SIMILARLY, WHEN PLANTS FROM SACRAMENTO SELL INTO
  

 3   RENO, IT DOESN'T APPLY TO THEM EITHER, CORRECT?
  

 4      A.  THEY PAY THEIR BASE DIFFERENTIAL PRICE, SO IT DOES NOT.
  

 5      Q.  AND ISN'T IT A FACT THAT THE PRICE SET -- FIRST OF ALL,
  

 6   LET ME BACKTRACK AND --
  

 7       JUDGE CLIFTON:  I'M SORRY, BACKTRACK AND WHAT?
  

 8       MR. ENGLISH:  I'M SORRY, LET ME BACKTRACK AND CREATE A
  

 9   PREDICATE.
  

10       JUDGE CLIFTON:  CREATE A PREDICATE.
  

11       MR. ENGLISH:  FOUNDATION.
  

12   BY MR. ENGLISH:
  

13      Q.  THERE IS SOMETHING CALLED THE NEVADA DAIRY COMMISSION,
  

14   CORRECT, MR. HOLLON?
  

15      A.  YES.
  

16      Q.  AND IT, AT LEAST ATTEMPTS TO REGULATE IN SOME
  

17   INSTANCES, PRICES, MINIMUM PRICES, IT SETS MINIMUM PRICES FOR
  

18   MILK, AT LEAST AS TO NORTHERN NEVADA, CORRECT?
  

19      A.  IT ATTEMPTS TO DO SO.
  

20      Q.  AND DO YOU KNOW, DO YOU AGREE WITH ME THAT THE PRICE
  

21   SET BY THE NEVADA DAIRY COMMISSION FOR PLANTS LOCATED IN RENO,
  

22   IS EXACTLY THE NORTHERN CALIFORNIA PRICE?
  

23      A.  YES.
  

24      Q.  SO, IN FACT, THE ACTUAL REGULATORY ENVIRONMENT THAT
  

25   FACES PLANTS IN RENO TO SACRAMENTO, IS THAT THEY FACE THE SAME
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 1   REGULATED PRICE, CORRECT?
  

 2      A.  AS LONG AS THOSE REGULATIONS ARE THE SAME, THEY ARE.
  

 3      Q.  AND SO YOUR THIRD BOX ON EXHIBIT 1C, TABLE 1C, DOES NOT
  

 4   APPLY TO ANY ACTUAL OCCURRING TRANSACTIONS BETWEEN JANUARY 2000
  

 5   AND THE PRESENT?
  

 6      A.  SO LONG AS THOSE REGULATIONS WERE IN PLACE AND WOULD BE
  

 7   NOW, WOULD BE IN THE FUTURE.
  

 8      Q.  MY QUESTION, SIR, WAS LIMITED TO THE TIME, NOT THE
  

 9   FUTURE, BECAUSE I ASKED JANUARY OF 2000 TO THE PRESENT, THEY DO
  

10   NOT ACTUALLY APPLY TO ANYTHING?
  

11      A.  CORRECT.
  

12      Q.  NOW, I HAVE DISCUSSED A LITTLE BIT ABOUT THE MILK
  

13   REGULATORY EQUITY ACT, BUT YOU ALSO, I BELIEVE, MENTIONED IT IN
  

14   YOUR TESTIMONY FROM PAGES 16 TO 17, CORRECT?
  

15      A.  CORRECT.
  

16      Q.  AND I THINK YOUR CONCLUSION IS ON THE TOP OF PAGE 17,
  

17   THAT "AS A RESULT OF THE MILK REGULATORY EQUITY ACT, THESE
  

18   ACTIONS ALSO CONSTITUTE DISORDERLY MARKETING CONDITIONS AND
  

19   CURED BY IMPLEMENTATION OF CALIFORNIA FEDERAL MILK ORDER."
  

20      A.  YES.
  

21      Q.  SO IT'S YOUR CONCLUSION THAT CONGRESS, IN ADOPTING THE
  

22   MILK REGULATORY EQUITY ACT, CREATED DISORDERLY MARKETING
  

23   CONDITIONS?
  

24      A.  THE MILK REGULATORY EQUITY ACT WAS ESTABLISHED BY
  

25   CONGRESS, IT HAS ITS PROVISIONS.  THOSE PROVISIONS WERE
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 1   ESTABLISHED FOR REASONS AT THE TIME, BUT IF THERE WAS A FEDERAL
  

 2   ORDER, THE SITUATION, THE SITUATION HERE BETWEEN FEDERAL ORDER
  

 3   131 AND THE PROPOSED CALIFORNIA FEDERAL ORDER WOULD CHANGE.
  

 4   AND THAT SCENARIO WHERE CLASS I PRICES ARE EXCLUDED FROM THE
  

 5   CALIFORNIA POOL, OR CLASS I VALUES, BECAUSE OF THE MILK
  

 6   REGULATORY EQUITY ACT WOULD BE SOLVED, SO IF THAT WERE THE CASE
  

 7   AND IF YOU WANT TO LINK ALL THOSE THINGS TOGETHER, YOU COULD
  

 8   SAY CONGRESS' LAW ESTABLISHED THIS TO HAPPEN, AND CONGRESS' LAW
  

 9   FILED CHANGE THE FEDERAL ORDER TO FIX IT.
  

10      Q.  JUST TO BE CLEAR.  DAIRY FARMERS OF AMERICA SUPPORTED
  

11   ADOPTION OF THE MILK REGULATORY EQUITY ACT, CORRECT?
  

12      A.  IT DID, AND THE CONDITIONS THAT WERE IN EFFECT AT THE
  

13   TIME, BUT YES, IT DID.
  

14      Q.  I'M GOING TO, FOR EFFICIENCY PURPOSES I HOPE,
  

15   TEMPORARILY YIELD THE FLOOR TO MR. VETNE.
  

16       MR. VETNE:  IF THAT'S OKAY.
  

17       MR. ENGLISH:  OBVIOUSLY, IF THAT'S OKAY WITH YOUR HONOR.
  

18       JUDGE CLIFTON:  CERTAINLY.  IT IS CERTAINLY FINE WITH ME,
  

19   THANK YOU.  THANK YOU FOR ALL THAT EXCESS DEFERENCE.
  

20       MR. VETNE:  GOOD MORNING, AGAIN, I'M JOHN VETNE FOR HILMAR
  

21   CHEESE, WHICH IS A DAIRY FARMER-OWNED MANUFACTURING FACILITY.
  

22                       CROSS-EXAMINATION
  

23   BY MR. VETNE:
  

24      Q.  MR. HOLLON, THIS IS MY FIRST TIME UP HERE WITH YOU AT
  

25   THE WITNESS CHAIR.
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 1      A.  DON'T SMILE SO BIG.
  

 2      Q.  LET ME GET SOME BACKGROUND HERE.
  

 3       MR. HILL:  YOUR HONOR?
  

 4       JUDGE CLIFTON:  MR. HILL, BRIAN HILL, I WOULD KINDLY ASK
  

 5   MR. VETNE TO SPEAK LOUDER.  I THINK THE COURT REPORTER MIGHT BE
  

 6   HAVING A DIFFICULT TIME.
  

 7   BY MR. VETNE:
  

 8      Q.  LET ME GET SOME BACKGROUND HERE.  IT'S MY
  

 9   UNDERSTANDING, CORRECT ME IF THAT UNDERSTANDING IS WRONG,
  

10   PLEASE, THAT YOU ARE THE PRINCIPAL WITNESS FOR THE THREE
  

11   COOPERATIVE PROPONENTS ON ISSUES OF NEED FOR A MARKETING ORDER
  

12   IN CALIFORNIA, AND THE EXISTENCE OF DISORDERLY MARKETING
  

13   CONDITIONS.  IS THAT UNDERSTANDING CORRECT?
  

14      A.  YES.
  

15      Q.  OTHER WITNESSES THAT FOLLOW YOU WILL MORE FOCUS ON
  

16   PROVISIONS, THE REMEDY FOR THE -- FOR THE PROBLEM THAT YOU
  

17   DESCRIBE?
  

18      A.  IF I SAY YES, WILL THAT SAVE THEM FROM MORE DETAILED
  

19   QUESTIONS FROM YOU?
  

20      Q.  I CAN ONLY PROMISE TO SAVE YOU.  I DON'T MEAN TO
  

21   SUGGEST THAT OTHER WITNESSES WON'T ADDRESS ISSUES OF, HERE'S
  

22   THE PROBLEM, HERE'S THE SOLUTION --
  

23       MR. BESHORE:  JUST ASK QUESTIONS, CAN WE?
  

24   BY MR. VETNE:
  

25      Q.  I'M TRYING TO FIND OUT, IN PART, WHAT THE FOCUS OF THIS
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 1   WITNESS'S TESTIMONY IS?
  

 2      A.  PLEASE FEEL FREE TO ASK THE QUESTIONS AND I'LL DO MY
  

 3   BEST TO ANSWER THEM.
  

 4      Q.  OKAY.  AND YOU HAVE -- YOU WERE QUALIFIED AS AN EXPERT,
  

 5   AS I UNDERSTAND IT, IN AGRICULTURAL ECONOMICS AND MILK
  

 6   MARKETING.  IN PREPARATION FOR THIS HEARING, WHAT LITERATURE
  

 7   STUDIES, ECONOMIC SCHOLARLY ARTICLES, IF ANY, DID YOU STUDY TO
  

 8   UNDERLIE YOUR OPINIONS?
  

 9      A.  I DON'T KNOW THAT I DID ANYTHING ANY DIFFERENT THAN I
  

10   NORMALLY DO IN MY DAY-TO-DAY, WEEK-TO-WEEK, MONTH-TO-MONTH.
  

11   READ ARTICLES AND INFORMATION.  I DID INCLUDE SOME THINGS YOU
  

12   HAD WRITTEN IN MY PREPARATION, AND I GUESS THAT'S THE BEST I
  

13   CAN TELL YOU.
  

14      Q.  OKAY.  SO NOTHING IN PARTICULAR, BUT JUST WHAT YOU DO
  

15   ON AN ORDINARY DAY-TO-DAY BASIS?
  

16      A.  YES, SIR.
  

17      Q.  OKAY.  YOU WEREN'T PARTICULARLY ASKED A QUESTION ABOUT
  

18   THE USE OF THE DAIRY SECTOR SIMULATOR MODEL, THAT AT THE 2011
  

19   ECONOMICS CONFERENCE IN CHICAGO, WHICH YOU SAID YOU HAD NOT
  

20   PREVIOUSLY SEEN BEFORE.  WAS THERE ANYTHING ELSE LIKE THAT OF
  

21   WHICH YOU HAVE BECOME AWARE SINCE COMING TO THE HEARING, THAT
  

22   YOU WOULD, HAD NOT STUDIED BEFORE COMING TO THE HEARING?
  

23   BECAME AWARE OF THAT HERE, YOU HADN'T SEEN IT BEFORE?
  

24      A.  NO.
  

25      Q.  THERE'S NOTHING ELSE YOU HAVE BECOME AWARE OF SINCE?
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 1      A.  I DON'T THINK SO.  I'LL SEE WHICH THINGS YOU BRING UP
  

 2   AND MAYBE I'LL KNOW BETTER.
  

 3      Q.  DO YOU ORDINARILY ATTEND THAT ECONOMICS CONFERENCE THAT
  

 4   MARK STEPHENSON PUTS TOGETHER?
  

 5      A.  I DO.
  

 6      Q.  OKAY.  NOW, I WANT TO UNDERSTAND THAT WHEN I USE THE
  

 7   TERM AND YOU USE A TERM, WE'RE ON THE SAME PAGE.  SO I WOULD
  

 8   LIKE TO UNDERSTAND WHAT YOU MEAN SO THAT I CAN BETTER FOCUS ON
  

 9   HOW TO ADDRESS THAT.
  

10      A.  IT WOULD BE HELPFUL IF YOU COULD INCLUDE A DEFINITION
  

11   IN YOUR QUESTION, THEN.
  

12      Q.  OKAY.  WELL, HERE'S -- YOU USED THE TERM DISORDERLY
  

13   MARKETING.  ON PAGES 2, 8, 9, 13, AMONG OTHERS OF YOUR
  

14   STATEMENT -- 16, 17, 18 -- OH -- WHAT IS, IF YOU HAVE ONE, WHAT
  

15   IS YOUR DEFINITION OF DISORDERLY MARKETING FOR PURPOSES OF
  

16   RENDERING OPINIONS AS AN EXPERT AT THIS HEARING?
  

17      A.  I DON'T KNOW THAT I HAVE A CLASSICAL DEFINITION OF
  

18   DISORDERLY MARKETING.  WHEN I LOOK THROUGH OTHER HEARINGS, WHEN
  

19   I LOOK THROUGH DECISIONS, I CAN TELL YOU THAT THERE ARE THINGS
  

20   THAT ARE REFERRED TO AS DISORDERLY MARKETING.  BUT I HAVE YET
  

21   TO LOOK THROUGH, FOR EXAMPLE, THE VARIOUS USDA REPORTS TO SEE
  

22   AN INDENTED DEFINITION OF DISORDERLY MARKETING.  BUT WHERE
  

23   PRICES ARE NOT UNIFORM TO HANDLERS, WHERE PRICES ARE NOT
  

24   UNIFORM TO PRODUCERS, WHERE REGULATIONS SEEM TO IMPLY A CERTAIN
  

25   BEHAVIOR AND THEN BEHAVIOR IS NOT APPLICABLE TO THAT, THOSE
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 1   SEEM TO BE ELEMENTS THAT THE SECRETARY CONSIDERS TO BE
  

 2   EVIDENCES OF DISORDERLY MARKETING.  AGAIN, I WOULD POINT OUT
  

 3   I'M NOT AWARE ON ANY USDA DAIRY PROGRAMS DOCUMENT THAT THERE'S
  

 4   A DEFINITION THAT SAYS THIS IS DISORDERLY MARKETING.
  

 5      Q.  LET ME PROVIDE A DEFINITION TO YOU AND ASK YOU IF YOU
  

 6   AGREE OR DISAGREE WITH IT OR SOMETHING IN BETWEEN.
  

 7   "DISORDERLINESS REFERS TO A LACK OF PREDICTABLE, SUSTAINABLE
  

 8   AND EFFICIENT FLOW OF PRODUCTS TO A SPECIFIED MARKET."
  

 9       MR. BESHORE:  MAY I?
  

10       JUDGE CLIFTON:  YES, MR. BESHORE.
  

11       MR. BESHORE:  I OBJECT TO THE QUESTION IN THAT IT'S
  

12   MISLEADING ON ITS FACE.  HE SAYS, I'M GOING TO PROVIDE YOU A
  

13   DEFINITION OF DISORDERLY MARKETING, AND THEN HE QUOTED A
  

14   DEFINITION OF ANOTHER TERM.  IT'S -- BUT THE QUESTION, YOU
  

15   KNOW, IT IS, ON ITS FACE, DOESN'T MAKE ANY SENSE.
  

16       MR. VETNE:  I DON'T UNDERSTAND THE OBJECTION, BUT I WILL
  

17   EXPAND ON THE QUESTION.
  

18   BY MR. VETNE:
  

19      Q.  MR. HOLLON, THERE WAS A 1995 PUBLICATION BY CORNELL
  

20   UNIVERSITY DAIRY ECONOMISTS CALLED, THE EVOLUTION OF MILK
  

21   PRICING AND GOVERNMENT INTERVENTION IN DAIRY MARKETS.  AND IN
  

22   THAT PUBLICATION, AFTER EXPLAINING THE HISTORY OF MILK STRIKES
  

23   AND DISORDER THAT CREATED THE FEDERAL SYSTEM, THE AUTHORS
  

24   EXPLAINED, "DISORDERLINESS REFERS TO LACK OF PREDICTABLE,
  

25   SUSTAINABLE, AND EFFICIENT FLOW OF A PRODUCT TO A SPECIFIED
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 1   MARKET."  THAT'S IT.  ARE YOU FAMILIAR WITH THAT PUBLICATION?
  

 2      A.  I'M NOT.
  

 3       JUDGE CLIFTON:  MR. VETNE, THE WORD DISORDERLINESS, HE
  

 4   DIDN'T, THEY DIDN'T INCLUDE THE WORD MARKETING ANYWHERE, AND
  

 5   YET THEY GO TO MARKETS?  DO YOU HAVE IT ALL THERE?
  

 6       MR. VETNE:  I HAVE THE QUOTE WRITTEN ALL HERE.
  

 7       JUDGE CLIFTON:  OKAY.
  

 8       MR. VETNE:  "DISORDERLINESS, WHICH REFERS TO LACK OF
  

 9   PREDICTABLE, SUSTAINABLE, AND EFFICIENT FLOW OF A PRODUCT TO A
  

10   SPECIFIED MARKET."
  

11       JUDGE CLIFTON:  OKAY.  I'M WITH MR. BESHORE, IT SEEMS LIKE
  

12   THE TERM LEFT OUT THE MARKETING PART, BUT CLEARLY THAT'S WHAT
  

13   THEY ARE TALKING ABOUT.  OKAY.
  

14   BY MR. VETNE:
  

15      Q.  SO CAN YOU RESPOND WHETHER THAT IS THE DEFINITION OF
  

16   DISORDER THAT YOU WOULD ADOPT?
  

17      A.  IT COULD INCLUDE ELEMENTS OF DISORDER.  AGAIN, I
  

18   POINTED OUT THERE SEEMS TO BE A GREAT EMPHASIS IN ORDER
  

19   HEARINGS ON UNIFORMITY, QUOTED MANY, MANY TIMES, AND EXAMPLES
  

20   OF WHERE MARKET BEHAVIOR SEEM TO NOT MATCH UP WITH THE DESIRE,
  

21   WITH THE REGULATION.  I'LL USE AS A CLASSIC EXAMPLE.  THE
  

22   HEARINGS THAT LED TO THE LANGUAGE IN ALL FEDERAL ORDERS ABOUT
  

23   POOLING IN STATE ORDERS WITH MARKET-WIDE POOLS, WHERE THERE WAS
  

24   ATTEMPTS TO PAY THE POOLS, PROVIDE POOLS.  ARE YOU FAMILIAR
  

25   WITH THOSE HEARINGS IN GENERAL?
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 1      Q.  I WAS GOING TO ASK YOU THAT QUESTION, TOO.
  

 2      A.  OKAY.  FAIR ENOUGH.
  

 3      Q.  I'LL ASK YOU THAT.
  

 4      A.  SO IN THOSE HEARINGS, THAT BEHAVIOR WAS DEEMED TO BE
  

 5   NOT WHAT THE DESIRE WAS OF THE REGULATIONS, AND SOME OF THAT,
  

 6   THEY ARE ACCEPTED PROPOSAL PROVISIONS OF HEARINGS AND CHANGED
  

 7   THAT BEHAVIOR, SO THAT WOULD BE IN TABLE OF DISORDERLY BEING
  

 8   CORRECTED.  BY THAT, IF IT IS AN EXACT DEFINITION, I'M SORRY.
  

 9      Q.  WELL, ACTUALLY, YOU PROBABLY WOULD MEET THIS
  

10   DEFINITION, EFFICIENT FLOW OF A MARKET, EFFICIENT FLOW OF MILK
  

11   TO A SPECIFIED MARKET, YOU WOULD AGREE WITH ME THAT SOME OF THE
  

12   TRANSACTIONS INVOLVED THERE WERE NOT EFFICIENT?
  

13      A.  I WOULD AGREE.
  

14      Q.  AND WHAT YOU ARE REFERRING TO WAS A FEDERAL MILK ORDER
  

15   PROCEEDING THAT WAS TRIGGERED BY THE POOLING WITHIN MIDEAST
  

16   CENTRAL, UPPER MIDWEST MARKETS MILK ORIGIN ON CALIFORNIA FARMS,
  

17   CORRECT?
  

18      A.  AND OTHER PLACES.
  

19      Q.  AND OTHER PLACES.  WELL, PLACES WITH MARKET-WIDE
  

20   POOLING WOULD BE CALIFORNIA, WE'RE REFERRING TO THAT SECTION?
  

21      A.  CORRECT.  BUT THE, WELL, IT WAS FROM OTHER AREAS, AND
  

22   ENDED UP BEING PART OF THE DEFINITION, YES.  AND THE
  

23   REGULATIONS AT THAT TIME ALLOWED THAT, BUT THE INTENT, YOU
  

24   KNOW, THE SECRETARY SAID, I DON'T THINK THAT'S WHAT WE WANT TO
  

25   HAVE HAPPEN, THAT MILK'S NOT, EFFICIENT IS NOT A REGULAR PART
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 1   OF THE SUPPLY.  THAT WAS AN EXAMPLE OF DISORDERLY.
  

 2      Q.  YES.  AND ALWAYS CORRECT ME IF MY ASSUMPTIONS ARE WRONG
  

 3   OR MY RECOLLECTION IS WRONG.  BUT IN THAT HEARING, MY
  

 4   RECOLLECTION IS THAT YOU TESTIFIED THAT DFA, AMONG OTHERS,
  

 5   POOLED MILK IN SOME OF THE MIDWESTERN MARKETS FROM CALIFORNIA,
  

 6   BECAUSE THE SYSTEM ALLOWED THAT, AND THAT YOU HAD A FIDUCIARY
  

 7   DUTY TO YOUR PRODUCERS TO MAKE MONEY WHERE YOU COULD.
  

 8      A.  THAT'S CORRECT.
  

 9      Q.  AND THEN YOU CAME TO HEARING AND SAID, WE DID IT.  WE
  

10   DON'T WANT ANYBODY TO DO IT, BECAUSE IT IS NOT FAIR.
  

11      A.  I THINK I WOULD USE A DIFFERENT SET OF SENTENCES, BUT
  

12   YES, WE DID THAT AND WE THOUGHT IT WAS NOT THE RIGHT BEHAVIOR,
  

13   BUT THAT WAS WHAT THE RULES ALLOWED WE SHOULD DO IT, AND WE'RE
  

14   HERE TO OFFER A DIFFERENT SET OF RULES, A DIFFERENT SET OF
  

15   PROVISIONS.
  

16      Q.  NOW, WITH RESPECT TO THAT PROCEEDING, AS WELL AS
  

17   SEVERAL OTHERS POST REFORM, MARKETING DISORDER, AS I RECALL
  

18   YOUR TESTIMONY IN THOSE HEARINGS, WAS ILLUSTRATED BY MARKET
  

19   BEHAVIOR, CORRECT?
  

20      A.  I DON'T KNOW THAT I RECALL THOSE HEARINGS AS WELL AS
  

21   YOU DO.  I'M NOT SAYING YOU ARE WRONG, I'M JUST SAYING I DON'T
  

22   KNOW IF I RECALL ALL OF THE DETAIL.
  

23      Q.  POOLING MILK LOCATED IN CALIFORNIA IN ONE OF THE
  

24   MIDEAST ORDERS IS MARKET BEHAVIOR.
  

25      A.  CORRECT.
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 1      Q.  AND THOSE REPRESENT TRANSACTIONS WHICH, AT THAT TIME,
  

 2   YOU SAID THE REGULATORY SYSTEM SHOULD NOT ALLOW BECAUSE IT'S
  

 3   INEFFICIENT AND IT'S DISORDERLY.  CORRECT?
  

 4      A.  FAIR ENOUGH, YES.
  

 5      Q.  NOW, WITH RESPECT TO PROPOSAL 1 HERE IN CALIFORNIA, YOU
  

 6   HAVE REFERRED TO A NUMBER OF REGULATORY DIFFERENCES.
  

 7   DIFFERENCES IN CLASS I PRICES, DIFFERENCES IN CLASS III PRICES,
  

 8   AND YOU HAVE DESCRIBED THOSE IN YOUR TESTIMONY ON VARIOUS
  

 9   PLACES AS A CAUSE OF CONCERN, OR GENERATING QUESTIONS.  WITH
  

10   RESPECT TO THOSE, DO YOU HAVE SPECIFIC TRANSACTIONAL AND MARKET
  

11   BEHAVIOR ILLUSTRATIONS OF THE DIFFERENCES IN REGULATION THAT
  

12   YOU OPINE ARE DISORDERLY?
  

13      A.  I THINK I OFFERED SEVERAL IN MY BACK AND FORTH WITH
  

14   MR. ENGLISH ON TWO DAYS AGO.  IT IS ALREADY IN THE RECORD.
  

15      Q.  SO TO THE EXTENT THAT YOU HAVE ALREADY OPINED, THOSE
  

16   ARE THE TRANSACTIONS THAT YOU HAVE THAT ILLUSTRATE THE
  

17   DISORDER?
  

18      A.  I'M NOT SURE.  IS THAT A QUESTION?
  

19      Q.  THAT IS A QUESTION.
  

20      A.  OKAY.
  

21      Q.  ARE YOU DONE WITH THAT?  ARE YOU DONE WITH PRESENTING
  

22   EVIDENCE OF TRANSACTIONS IN MARKET BEHAVIOR TO ILLUSTRATE
  

23   DISORDER?
  

24      A.  I GAVE SOME EXAMPLES THAT DON'T NECESSARILY KNOW THAT
  

25   THAT WILL BE ALL, EVERY EXAMPLE THAT I CAN THINK OF OR EVERY
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 1   EXAMPLE THAT THERE IS, BUT I DID GIVE EXAMPLES OF WHERE THE
  

 2   DIFFERENCE IN PRICES CAUSE MARKET BEHAVIORS, THE DIFFERENCE IN
  

 3   COMPETITIVE FACTORS THAT RELATED TO DIFFERENT MINIMUM PRICES,
  

 4   SO THAT WAS -- THOSE WERE MY EXAMPLES.
  

 5      Q.  OKAY.  I RECALL ONE EXAMPLE, SEE IF MY RECOLLECTION IS
  

 6   CORRECT.
  

 7           AN EXAMPLE OF THE OCCASIONAL OPPORTUNITY TO MARKET
  

 8   CONDENSED MILK OF CALIFORNIA ORIGIN, TO THE MIDWEST OR THE EAST
  

 9   WHEN PRICES WERE MARKEDLY DIFFERENT BETWEEN THE FEDERAL SYSTEM
  

10   AND THE STATE SYSTEM.  DO YOU RECALL THAT EXAMPLE?
  

11      A.  I DON'T THINK I USED THE WORD OCCASIONAL, BUT I THINK I
  

12   POINTED OUT THAT THERE WERE DIFFERENCES IN MARKETING CONDENSED
  

13   MILK PRODUCTS TRAVELING OUT OF CALIFORNIA TO POINTS EAST, AND
  

14   THAT IT WAS CAUSED MARKET DISRUPTION IN OUR OWN MARKETING
  

15   PROGRAMS DUE TO THE DIFFERENCE IN THE MINIMUM PRICES.
  

16      Q.  OKAY.  AND WITH RESPECT TO DISORDERLY MARKETING IN
  

17   FEDERAL HEARINGS, ANOTHER THING THAT YOU TRIED TO DO, FOR
  

18   EXAMPLE, IN MILK FROM CALIFORNIA OR MILK FROM IDAHO, WHEREVER
  

19   IT WAS, WAS TO QUANTIFY HOW MUCH MARKET BEHAVIOR THERE WAS.
  

20   WITH RESPECT TO CONDENSED SKIM, ARE YOU GOING TO, OR DO YOU
  

21   HAVE ANY EVIDENCE TO QUANTIFY THAT BEHAVIOR TO ILLUSTRATE THE
  

22   DISORDER TO WHICH YOU HAVE OPINED?
  

23      A.  I DO NOT, AND DON'T PLAN TO OFFER ANY FOLLOW-UP DATA.
  

24      Q.  OKAY.  WITH RESPECT TO AREAS WHERE YOU DESCRIBE
  

25   DISORDER AS QUESTIONS OR CONCERNS EXPRESSED TO YOU, DO YOU HAVE
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 1   ANY TRANSACTIONAL OR BEHAVIOR ILLUSTRATIONS TO SHOW HOW A
  

 2   MARKETING PRODUCT, THAT CONCERN TRANSLATES TO MARKING
  

 3   DECISIONS?
  

 4      A.  TRY THAT QUESTION AGAIN.
  

 5      Q.  OKAY.  WITH RESPECT TO SOME OF THE REGULATORY
  

 6   DIFFERENCES, YOU HAVE TESTIFIED THAT THEY ARE A CAUSE OF
  

 7   CONCERN OR HAVE GENERATED QUESTIONS TO YOU FROM YOUR CUSTOMERS?
  

 8      A.  YES.
  

 9      Q.  OKAY.  FIRST OF ALL, DO YOU HAVE OR INTEND TO PRESENT
  

10   ANY EVIDENCE OF TRANSACTIONS THAT ILLUSTRATE THE DISORDER THAT
  

11   YOU DESCRIBE AS GENERATING QUESTIONS OR CONCERNS?
  

12      A.  NOT BEYOND WHAT I HAVE ALREADY MENTIONED.
  

13      Q.  YOU ALSO USE THE TERM IN YOUR TESTIMONY REPEATEDLY,
  

14   "SIMILARLY SITUATED".  IS THIS A TERM THAT HAS SPECIFIC MEANING
  

15   IN THE DISCIPLINE OF ECONOMICS OR MILK MARKETING?
  

16      A.  I THINK THAT I OWE THE ORIGIN OF THAT TERM TO MR. TOSI,
  

17   A FORMER USDA MARKETING SPECIALIST, WHO LECTURED ME ON IT, AND
  

18   SOME SIMILAR SITUATION YOU AND I ARE HERE NOW.  AND HIS
  

19   QUESTIONING BACK AND FORTH WHERE THERE WERE HANDLERS WHO HAD
  

20   SIMILAR CONDITIONS, SIMILAR PRODUCTS, THAT WERE ALL OF THE SAME
  

21   CLASS VALUE, THEY SHOULD HAVE SIMILAR PRICES.  AND I THINK THAT
  

22   TERM ALSO APPEARS IN SEVERAL DECISIONS IN THE EARLY PART OF THE
  

23   2000'S WHERE THERE WERE DECISIONS MADE THAT THAT WAS AN
  

24   EXAMPLE.  THESE HANDLERS HAD SIMILAR SITUATIONS TO THEIR
  

25   MARKETING PROGRAMS.  AND WHATEVER THAT PARTICULAR DECISION WAS
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 1   WORKING ON OR WAS ATTEMPTING TO CORRECT, THAT WAS ONE OF THE
  

 2   REASONS THEY DIDN'T HAVE SOMETHING UNDER THE ORDER THAT WAS THE
  

 3   SAME.
  

 4          PRODUCER-HANDLERS WHO WERE SIDE-BY-SIDE WITH POOL
  

 5   DISTRIBUTING PLANTS, WHO FULLY ACCOUNTED TO THE POOL, AND THE
  

 6   PRODUCER-HANDLER DIDN'T, THEY WERE IN SIMILARLY SITUATED
  

 7   MARKETING CONDITIONS, BUT THEY DIDN'T HAVE THE SAME PRICE.
  

 8   THAT WOULD BE AN EXAMPLE.
  

 9      Q.  OKAY.  SO YOUR --
  

10       JUDGE CLIFTON:  EXCUSE ME, WOULD YOU SPELL MR. TOSI'S NAME
  

11   FOR THE TRANSCRIPT?
  

12       MR. HOLLON:  T-O-S-I.
  

13   BY MR. VETNE:
  

14      Q.  SO AS I UNDERSTAND YOUR ANSWER TO MY QUESTION, NO,
  

15   THERE IS NO SOURCE IN THE DISCIPLINE OF ECONOMICS, BUT YOUR USE
  

16   OF THE TERM IS DERIVED FROM WHAT YOU BELIEVE IS SIMILAR USE OF
  

17   THE TERM IN REGULATORY HISTORY OF MILK MARKETING ORDER PROGRAM;
  

18   IS THAT CORRECT?
  

19      A.  CORRECT.
  

20      Q.  YOU USED THE TERM SIMILARLY SITUATED TO QUALIFY THE
  

21   WORD PRODUCERS -- SIMILARLY SITUATED PRODUCERS.  WHAT
  

22   CHARACTERISTICS DO YOU INCORPORATE WHEN YOU MODIFY THE WORD
  

23   PRODUCERS TO REACH A CONCLUSION OF SIMILARLY SITUATED?  WHAT
  

24   FACTORS?
  

25      A.  IN THAT CASE, THEY PRODUCE, IN, I THINK IT WAS USED IN
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 1   SOME OF THE MAILBOX MILK PRICE COMPARISONS, THAT THEY PRODUCE
  

 2   MILK THAT IS IN MARKET WITH AS BEST, AS CLOSE AS WE CAN GET, TO
  

 3   HIGH MANUFACTURING MARKETS, HIGH PRODUCTION OF CLASS II, III,
  

 4   AND IV ITEMS, LOW CLASS I UTILIZATION.
  

 5      Q.  WOULD IT BE CORRECT TO SAY THEN, THAT YOU ARE NOT
  

 6   LOOKING AT THE ECONOMIC CIRCUMSTANCES OF THE PRODUCER, BUT
  

 7   RATHER THE CHARACTERISTICS OF THE MARKET IN WHICH THEY PRODUCE,
  

 8   COMPARING THE MARKETS TO ONE ANOTHER RATHER THAN FACTORS THAT
  

 9   MAKE THE PRODUCERS SIMILAR?
  

10      A.  I WOULD SAY IT WOULD BE IN THE MARKETS IN WHICH THEY
  

11   PRODUCE ARE SIMILAR.  THAT'S THE SIMILARLY SITUATED IN THAT
  

12   DEFINITION.
  

13      Q.  FOR PRODUCERS IT IS NOT THE SIZE OF THE PRODUCER, IT IS
  

14   NOT THE COST OF PRODUCTION OF THE PRODUCER, IT IS NOT WHERE
  

15   THEY BUY THEIR JOHN DEERE TRACTOR, WHERE THEY GET THEIR VET
  

16   SERVICES, IT'S THE MARKET, NOT THE PRODUCER THAT YOU ARE
  

17   COMPARING?
  

18      A.  YES.
  

19      Q.  YOU USE THE TERM SIMILARLY SITUATED STATES, REFERRING
  

20   TO WORKING IN WASHINGTON, THE PACIFIC NORTHWEST.  IN YOUR USE
  

21   OF THE TERM THERE, IT'S SIMILARLY SITUATED, SIMILAR LY MEANS
  

22   NOTHING MORE THAN THEY ARE ALSO ON THE WEST COAST?
  

23      A.  AND COMPETE FOR MARKETS IN A SIMILAR, FROM A SIMILAR
  

24   GEOGRAPHIC AREA, RIGHT IN THE WESTERN PART OF THE U.S., AND SO
  

25   THEY ARE, THEIR PRODUCTION IS GREATER THAN THEIR LOCAL DEMAND
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 1   SO THEY COMPETE IN MARKET BOTH IN THEIR AREA AND OUT OF THEIR
  

 2   AREA, AND THEY HAVE SIMILAR GEOGRAPHIC ADVANTAGES AND
  

 3   DISADVANTAGES.
  

 4      Q.  NOW MAKE -- YOU DO NOT INCLUDE, HOWEVER, IN YOUR, IN
  

 5   THE FACTORS OF SIMILARLY SITUATED THERE, ANYTHING ABOUT THE
  

 6   NEED FOR THAT REGION TO SELL LOCALLY-PRODUCED MANUFACTURED
  

 7   PRODUCTS TO THE EAST, IN THE NORTHWEST VERSUS CALIFORNIA?
  

 8      A.  TRY THAT AGAIN.
  

 9      Q.  THERE'S NOTHING IN YOUR USE OF THE WORD SIMILARLY
  

10   SITUATED, THE FACTORS ON THE QUANTITY OF MANUFACTURED PRODUCTS
  

11   THAT NEED TO BE EXPORTED?
  

12      A.  I THINK I INDICATED THAT THE PRODUCTION RELATIVE TO
  

13   CONSUMPTION IN THOSE AREAS WOULD DICTATE IF SOME NEED TO MOVE
  

14   PRODUCT.
  

15      Q.  SOME NEED.  SO I DON'T -- I DON'T HAVE A PROBLEM WITH
  

16   THAT.  WOULD YOU SAY THERE'S SOME NEED IN THE NORTHWEST AND
  

17   HUGE NEED IN CALIFORNIA?
  

18      A.  ACTUALLY, I DON'T HAVE A BETTER DEFINITION OF SOME,
  

19   THAN SOME.
  

20      Q.  OF COURSE.  ON PAGE 24 YOU USE SIMILARLY SITUATED TO
  

21   MODIFY DAIRY FARM BUSINESSES.  PERHAPS THIS IS WHERE WE MIGHT
  

22   GET INTO FARM SIZE, FARM COST OF PRODUCTION, THE COMPONENTS OF
  

23   FARM COST OF PRODUCTION.  WAS THAT YOUR INTENT?
  

24      A.  NO.
  

25      Q.  AND SO IN THIS, DID YOU MEAN ANYTHING DIFFERENT THAN
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 1   YOUR PRIOR USE OF THE WORD SIMILARLY SITUATED PRODUCERS, BY AS
  

 2   A REFERENCE TO THE MARKET?
  

 3      A.  THE MARKET THEY PRODUCE IN.
  

 4      Q.  AND THEN ON PAGE 21, HEADING OF SIMILARLY SITUATED
  

 5   HANDLERS.  WHAT ARE THE CRITERIA THAT GO INTO YOUR USE OF THAT
  

 6   TERM AS A MODIFIER OF HANDLERS?
  

 7      A.  THE TYPE OF PRODUCT THAT THEY PRODUCE.
  

 8      Q.  OKAY.  AND IT'S NOT THE MARKET CONDITIONS WITHIN THE
  

 9   PRODUCT THEY PRODUCE, IT'S SIMPLY THE TYPE OF PRODUCT THAT THEY
  

10   PRODUCE?
  

11      A.  YES.
  

12       JUDGE CLIFTON:  I'M LOOKING FOR IT ON PAGE 21.  I DIDN'T
  

13   UNDERSTAND YOUR PHRASE, IF YOU COULD SAY IT AGAIN, MR. VETNE.
  

14       MR. VETNE:  IT'S IN THE HEADING.  SIMILARLY SITUATED
  

15   HANDLERS.  I MISSED IT THE FIRST TIME TOO, BECAUSE IT IS NOT IN
  

16   THE TEXT.
  

17       JUDGE CLIFTON:  ALL RIGHT.  THANK YOU.  SIMILARLY SITUATED
  

18   HANDLERS.
  

19       MR. HOLLON:  I THINK, MR. VETNE, THE TWO -- THE TWO
  

20   SENTENCES DOWN FROM THERE, "FEDERAL MILK MARKET ORDER PRICE IS
  

21   A NATION-WIDE PRICE FOR SIMILAR REASONS THAT'S NOTED, IN
  

22   EFFECT, THE MANUFACTURING PRODUCT."  SO THAT WAS -- THAT WAS --
  

23   THAT WAS DEVELOPED A LITTLE BIT EARLIER IN THE TESTIMONY, AND I
  

24   THINK CLEARLY, USDA AND THE SYSTEM RECOGNIZES THAT BECAUSE THEY
  

25   DON'T ANNOUNCE A SINGLE PRICE FOR ALL THOSE PRODUCTS.  SO THERE
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 1   HAS TO BE SOME DEGREE OF SIMILARITY ALREADY ACCEPTED IN THOSE
  

 2   CLASSES OF PRODUCTS.
  

 3   BY MR. VETNE:
  

 4      Q.  OKAY.  SO IT'S CHARACTERISTIC OF PRODUCT, NOT THE
  

 5   CHARACTERISTICS OF THE HANDLER?
  

 6      A.  WELL, THE HANDLER MAKES THAT PRODUCT, I THINK THOSE ARE
  

 7   INDISTINGUISHABLE.
  

 8      Q.  YOU ARE NOT FAMILIAR WITH USE OF THE ECONOMIC TERM
  

 9   HORIZONTAL EQUITY, ARE YOU?
  

10      A.  HORIZONTAL EQUITY?  I AM NOT.
  

11      Q.  AS A DESCRIPTION OF SIMILARLY SITUATED?
  

12      A.  NO.
  

13      Q.  OKAY.  I'M GOING TO GO A LITTLE BIT BACK NOW TO YOUR
  

14   TESTIMONY, IF I GOT THIS AS A FOUNDATION FOR SOME THINGS.
  

15           ON THE, JUST BELOW THE MIDDLE OF PAGE 2 YOU REFER TO
  

16   "THE STAND-ALONE CALIFORNIA STATE ORDER AS NO LONGER ACHIEVING
  

17   THESE RESULTS."  THESE RESULTS MEANING ORDERLY REGULATED
  

18   MARKET; IS THAT CORRECT?
  

19      A.  YES.
  

20      Q.  OKAY.  AT ONE TIME IT DID, AND NOW IT DOES NOT; IS THAT
  

21   YOUR TESTIMONY?
  

22      A.  YES.
  

23      Q.  OKAY.  COULD YOU DESCRIBE TEMPORAL IN TIME, THE PERIOD,
  

24   IT NOW IT DOES NOT, THE PERIOD AT WHICH THE TRANSITION TOOK
  

25   PLACE?
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 1      A.  I'M NOT GOING TO BE ABLE TO DO THAT EXACTLY, BECAUSE IT
  

 2   WAS A MOVEMENT OVER TIME.  BUT I WOULD POINT OUT, IT IS
  

 3   CERTAINLY IN THE 4B MARKET WHEN THE CALCULATIONS WHERE THE WHEY
  

 4   FACTOR CHANGED, THAT WOULD BE A POINT THERE.
  

 5      Q.  THAT WOULD BE '07, '07 AND SUBSEQUENTLY?
  

 6      A.  '07 AND SUBSEQUENT CHANGES.  THERE WOULD BE
  

 7   OPPORTUNITIES WHERE THERE WERE DISCUSSIONS ABOUT THE CLASS 1
  

 8   VALUES IN THE STATE ORDER AND ITS ALIGNMENT WITH SURROUNDING
  

 9   MARKETS, AND THERE WAS NO MOVEMENT IN THE VALUES.  THOSE, SO
  

10   THOSE WOULD BE TWO THAT COME TO MIND.
  

11      Q.  ALIGNMENT'S A WORD WE HAVE USED, IT IS IN YOUR
  

12   TESTIMONY AND YOU USED IT IN ANSWERS TO QUESTIONS.
  

13           WHEN YOU WERE -- WHEN YOU USE ALIGNMENT IN YOUR
  

14   TESTIMONY, ARE YOU REFERRING TO THE DIFFERENCE IN NUMBERS AS
  

15   THEY APPEAR IN PUBLISHED REGULATIONS?
  

16      A.  NOT JUST PUBLISHED REGULATIONS, UNLESS IF YOU, FOR
  

17   EXAMPLE, THE MAILBOX MILK PRICE IS NOT A PUBLISHED REGULATION,
  

18   BUT THERE'S EXAMPLE OF WHERE WE TRY TO MEASURE ALIGNMENT, SOME
  

19   RELATIONSHIP.
  

20      Q.  AGAIN, WE ARE LOOKING AT DIFFERENT NUMBERS.
  

21      A.  YES.
  

22      Q.  OKAY.  YOU ARE NOT USING ALIGNMENT IN THE SENSE, FOR
  

23   EXAMPLE, THAT IT IS EXPLAINED IN THE CORNELL DAIRY SECTOR
  

24   SIMULATOR OF, WHAT WAS IT, 1998, AS REVISED IN 2011, YOU ARE
  

25   NOT REFERRING TO ECONOMIC MODEL ALIGNMENT?

1414



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1      A.  I'M NOT FOLLOWING YOU.
  

 2      Q.  YOU ARE REFERRING TO NUMBERS THAT APPEAR EITHER IN
  

 3   REGULATION OR IN SOME PUBLICATION, AND COMPARING THE TWO?
  

 4      A.  THAT PART I FOLLOWED.
  

 5      Q.  BUT YOU ARE NOT USING SOME KIND OF, YOU ARE NOT USING
  

 6   THE DISCIPLINE OF ECONOMICS FOR WHICH YOU HAVE BEEN QUALIFIED
  

 7   AS AN EXPERT, TO APPLY ALIGNMENT?
  

 8      A.  I WOULD HAVE TO SAY I'M NOT SURE.
  

 9      Q.  YOU ARE NOT SURE.  IT'S NOT SOMETHING YOU HAVE MODELED?
  

10      A.  WELL, IF MODEL MEANS DO WHAT MISS TINA DID AS AN
  

11   EXAMPLE, THAT WOULD BE NO.
  

12      Q.  THAT WOULD BE NO.  SOMETHING IN BETWEEN?  SOMETHING
  

13   MORE THAN JUST COMPARING TWO NUMBERS, HAVE YOU DONE ANYTHING
  

14   MORE?
  

15      A.  NO, MY COMPARISON IS THE NUMBERS.
  

16      Q.  SO IF WE'RE LOOKING FOR THE NO LONGER ACHIEVES, ONCE
  

17   DID, IT DOESN'T NOW, SO THE BREAKING POINT WOULD BE SOMETIME IN
  

18   2007 OR AFTER.
  

19      A.  IN THAT PERIOD AND FOR THAT PARTICULAR ISSUE, THAT
  

20   WOULD BE A POINT.
  

21      Q.  OKAY.
  

22      A.  I WOULD POINT OUT THAT THERE ARE A NUMBER OF ISSUES
  

23   THAT HAVE BEEN RAISED, THAT'S JUST ONE OF THEM, BUT THERE'S
  

24   ALIGNMENTS IN THE CLASSES.  THERE'S THE DEALINGS WITH
  

25   OUT-OF-STATE MILK, THERE'S THE ALIGNMENT OF PRODUCER-HANDLER
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 1   REGULATIONS.  SO ALL OF THOSE THINGS, PERHAPS ANY ONE OF THEM
  

 2   INDIVIDUALLY WOULD BE DIFFICULT TO CONVENE ALL OF THIS, BUT
  

 3   WHEN YOU BEGIN TO PUT THEM ALL TOGETHER, YOU REACH A SPOT
  

 4   WHERE, MAYBE A TIPPING POINT THAT YOU ASK FOR CHANGE IN
  

 5   REGULATION.
  

 6      Q.  OKAY.  WELL, LET'S LOOK AT -- DIGRESS FROM MY NOTES, IF
  

 7   I CAN DO THIS, CLASS 1 PRICE ALIGNMENT.  YOU COMPARED FEDERAL
  

 8   CLASS I PRICES AS THE ESTABLISHED IN THE 1999 MATRIX, GOING
  

 9   BACK TO 1993, 1996 PRODUCTION INFORMATION IN THE DAIRY SECTOR
  

10   SIMULATOR, YOU REFER TO THE CLASS I MATRIX.
  

11       JUDGE CLIFTON:  THAT IS, LET ME STOP YOU THERE.  CAN YOU
  

12   REMEMBER TO ASK THAT QUESTION AGAIN?  OKAY?  I NEED A BREAK.
  

13   THIS IS WEARING ME OUT.  SO WE CAN EITHER TAKE A 15-MINUTE
  

14   BREAK OR WE CAN HAVE LUNCH.  IT IS 12:02.
  

15           MR. ENGLISH, WHAT DO YOU PREFER?
  

16       MR. ENGLISH:  I HAVE NO PREFERENCES, SO IT IS UP TO THE
  

17   WITNESS AND --
  

18       JUDGE CLIFTON:  ALL RIGHT.  MR. BESHORE, LUNCH?  I AGREE
  

19   WITH YOU.  THIS IS SOMEWHAT TEDIOUS.  I'M NOT GOING TO STOP IT,
  

20   BUT I CAN'T TAKE IT IN BIG CHUNKS.  ALL RIGHT.
  

21           SO AN HOUR AND FIFTEEN MINUTES.  PLEASE BE BACK AND
  

22   READY TO GO AT 1:20.  1:20.
  

23       (WHEREUPON, A LUNCH BREAK WAS TAKEN.)
  

24                            ---O0O---
  

25
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 1       WEDNESDAY, SEPTEMBER 30, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  WE'RE BACK ON RECORD AT 1:22.  ARE THERE
  

 3   ANY MATTERS PRELIMINARY TO RESUMING CROSS-EXAMINATION OF
  

 4   MR. HOLLON?  THERE APPEAR TO BE NONE.
  

 5           MR. VETNE, YOU MAY TAKE YOUR PLACE, AGAIN.
  

 6       MR. VETNE:  THANK YOU, YOUR HONOR.  JOHN VETNE, HILMAR
  

 7   CHEESE COMPANY.
  

 8   BY MR. VETNE:
  

 9      Q.  I THINK I KNOW WHERE I LEFT OFF.  I'M NOT SURE WHAT THE
  

10   RECORD SHOWS, BUT I WANT TO ASK YOU A COUPLE OF QUESTIONS ABOUT
  

11   EXHIBIT 20, TABLE 1.  IN RESPONSE TO SOME QUESTIONS FROM
  

12   MR. DEJONG, YOU INDICATED THAT YOU MADE THESE CALCULATIONS TO
  

13   ANY SET OF REPORTED TEST INFORMATION?
  

14      A.  DID YOU SAY PURPORTED OR REPORTED?
  

15      Q.  REPORTED TEST INFORMATION FOR PRODUCERS AND
  

16   STANDARDIZED IT UP OR DOWN AS NECESSARY, CORRECT?
  

17      A.  CORRECT.
  

18      Q.  OKAY.  AND IN STANDARDIZING, YOU DID TWO THINGS; YOU
  

19   CONVERTED THE REPORTED MILK TO MILK CONTAINING 3.5 PERCENT
  

20   BUTTERFAT, WHICH IS THE STANDARD AT WHICH MANY PRICES ARE
  

21   REPORTED, CORRECT?
  

22      A.  YES.
  

23      Q.  SO IN CONVERTING 3.5 BUTTERFAT, IN MOST CASES YOU WOULD
  

24   HAVE TO SUBTRACT OUT A VOLUME OF FAT, CORRECT?
  

25      A.  CORRECT.
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 1      Q.  AND THE VOLUME, AN AMOUNT OF VALUE ASSOCIATED WITH THE
  

 2   FAT IS SUBTRACTED, CORRECT?
  

 3      A.  YES.
  

 4      Q.  CORRECT?
  

 5      A.  YES.
  

 6      Q.  OKAY.  AND BY SUBTRACTING OUT THAT, THAT MEANS THAT
  

 7   WHAT IS LEFT OVER HAS MORE SKIM THAN THE PRODUCER MILK
  

 8   ORIGINALLY HAD, CORRECT?
  

 9      A.  CORRECT.
  

10      Q.  SO AN ADJUSTMENT WAS MADE TO INCREASE THE REPORTED
  

11   PROTEIN OR REPORTED OTHER SOLIDS FROM WHAT MAY HAVE BEEN
  

12   ATTRIBUTED TO PRODUCER MILK IN THE TEST, CORRECT?
  

13      A.  WHATEVER THE TEST WAS COMPARED TO THE STANDARD
  

14   ADJUSTMENT WAS MADE BETWEEN THOSE TWO TESTS.
  

15      Q.  JUST LET ME MAKE SURE I UNDERSTAND.  IF YOU TAKE OUT
  

16   FAT, YOU INCREASE THE SKIM PORTION, CORRECT?  WE HAVE DECIDED
  

17   THAT.  IF MILK COMES IN AT 37, YOU ADJUST IT 35, YOU TAKE OUT
  

18   SOME --
  

19      A.  FAT, CORRECT.
  

20      Q.  -- FAT.  AND EQUIVALENT HUNDREDWEIGHT OF MILK,
  

21   THEREFORE, CONTAINS MORE SKIM MILK, CORRECT?
  

22      A.  IT DOES.
  

23      Q.  AND THEREFORE, IT CONTAINS MORE NONFAT COMPONENTS THAN
  

24   THE PRODUCER MILK AT TEST ORIGINALLY HAD, CORRECT?
  

25      A.  YOU MEAN MORE PROTEIN AND OTHER SOLIDS?
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 1      Q.  YES.
  

 2      A.  YES.
  

 3      Q.  AND SO YOU ADJUST IT, THAT VOLUME, POUNDS OF PROTEIN OF
  

 4   SOLIDS, WHICH IS STANDARDIZED TO 3.5 PERCENT, AND THEN
  

 5   ATTRIBUTE IT A VALUE?
  

 6      A.  I DID THE SAME THING FOR PROTEIN AND THE SAME THING FOR
  

 7   OTHER SOLIDS.
  

 8      Q.  AND THE VALUE YOU ATTRIBUTED TO THAT PORTION WHEN YOU
  

 9   STANDARDIZED WAS THE VALUE INCORPORATED IN THE FEDERAL ORDER
  

10   SYSTEM FOR THAT?
  

11      A.  YES.
  

12      Q.  IS IT NOT THE CASE THAT IN MINNESOTA, WISCONSIN, THE
  

13   UPPER MIDWEST AREA, THERE IS A LOT OF MILK USED FOR
  

14   MANUFACTURING FOR WHICH A PRODUCER IS PAID ON SOME BASIS OTHER
  

15   THAN FEDERAL ORDER MMR'S?
  

16      A.  I DON'T HAVE ANY HARD DATA ON MORE OR LESS.  IN TERMS
  

17   OF, THERE ARE PREMIUMS IN THOSE MARKETS, JUST LIKE IN
  

18   CALIFORNIA FOR PROTEIN.  I'M AWARE OF THAT.
  

19      Q.  ARE YOU AWARE --
  

20      A.  I DON'T HAVE ANY LIKE, VOLUME NUMBERS ON THAT.
  

21      Q.  OKAY.  ARE YOU AWARE THAT PAYMENTS ON THE BASIS OF A
  

22   CHEESE YIELD FORMULA IS COMMON IN THE UPPER MIDWEST?
  

23      A.  I'M NOT AWARE THAT IT IS COMMON IN THE UPPER MIDWEST.
  

24      Q.  OKAY.  ARE YOU AWARE THAT IT IS USED IN SEVERAL
  

25   MARKETS?
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 1      A.  MARKETS?
  

 2      Q.  MARKETING REGIONS TO WHICH YOU REFERRED.
  

 3      A.  ONLY ANECDOTALLY.
  

 4      Q.  ANECDOTALLY?
  

 5      A.  YES.
  

 6      Q.  DOES DFA EVER EMPLOY A CHEESE YIELD FORMULA PAYMENT TO
  

 7   ITS PRODUCERS?
  

 8      A.  I'M NOT AWARE, I'M NOT KNOWLEDGEABLE ABOUT IN EVERY
  

 9   CASE.  THERE MAY BE FROM TIME TO TIME, BUT I REALLY DON'T THINK
  

10   WE HAVE ANY IN THE DFA CENTRAL AREA, WHICH WOULD BE THE UPPER
  

11   MIDWEST.
  

12      Q.  OKAY.  WHAT ABOUT IN THE PACIFIC NORTHWEST, ARE YOU
  

13   AWARE OF THE FREQUENCY OF USE OF A CHEESE YIELD FORMULA TO
  

14   DAIRY FARMERS IN THAT MARKET?
  

15      A.  NOT ANY DFA.  NO, I TAKE THAT BACK.  THERE COULD BE,
  

16   THERE COULD BE SOME IN IDAHO, BUT I THINK OUR -- OUR PAY PRICE
  

17   ARRANGEMENTS ARE IN THE BASIS OF 3.5 PRICING.
  

18      Q.  3.5 PRICING MEANING THE ADJUSTMENT FOR COMPONENTS IS
  

19   BASED ON WHATEVER THE FEDERAL ORDER PRICE REDUCTION IS?
  

20      A.  YES.
  

21      Q.  AND WHEN YOU ARE REFERRING TO PREMIUMS, FOR EXAMPLE, IN
  

22   THE UPPER MIDWEST --
  

23      A.  AND OTHER MARKETS.
  

24      Q.  AND EVERYWHERE.  BUT IN -- WE'RE COMPARING, IN THIS
  

25   CASE, WHAT YOU BELIEVE TO BE AN APPLE IN CALIFORNIA TO AN APPLE
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 1   IN THE UPPER MIDWEST, DO PREMIUMS FOLLOW THE SAME VALUE PER
  

 2   COMPONENT AS IN THE FEDERAL ORDER SYSTEM?
  

 3      A.  IN SOME CASES, YES, AND IN SOME CASES NO.
  

 4      Q.  DO YOU HAVE ANY WAY TO QUANTIFY THE DEPARTURE FROM THE
  

 5   FEDERAL ORDER PRACTICE IN THE VOLUME OF THE MILK MARKET IN THE
  

 6   UPPER MIDWEST?
  

 7      A.  I DON'T.
  

 8      Q.  TO THE EXTENT THAT THERE IS SUCH A DEPARTURE, WHETHER
  

 9   IN PREMIUMS OR CHEESE YIELD FORMULA, YOU HAVE NO WAY OF
  

10   ADJUSTING YOUR MAILBOX PRICE TO REFLECT THAT?
  

11      A.  I DON'T.
  

12      Q.  IN CALIFORNIA, ARE THERE PREMIUMS PAID FOR MILK USED TO
  

13   PRODUCE CHEESE?
  

14      A.  YES.
  

15      Q.  ARE THEY COMPARABLE TO THE PREMIUMS IN THE UPPER
  

16   MIDWEST?
  

17      A.  IN SOME CASES THEY MAY BE.
  

18      Q.  DO YOU HAVE A CASE IN MIND?
  

19      A.  TO MY KNOWLEDGE, THEY ARE NOT ALL IDENTICAL, SO THERE
  

20   MAY BE SOME THAT MATCH UP WITH THOSE IN THE UPPER MIDWEST.
  

21      Q.  BUT DO YOU HAVE ANY SPECIFIC PREMIUM NUMBERS IN
  

22   CALIFORNIA THAT YOU CAN COMPARE TO A SPECIFIC PREMIUM NUMBER IN
  

23   THE UPPER MIDWEST?
  

24      A.  I DON'T.
  

25      Q.  OKAY.  WHEN YOU STANDARDIZED FOR CALIFORNIA, YOU USED
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 1   PRODUCER MILK AT TEST OF DFA MEMBERS AND ADJUSTED THAT TO THE
  

 2   SAME 3.5 STANDARD.  AM I CORRECT?
  

 3      A.  I DID.
  

 4      Q.  OKAY.  IS THE DFA MEMBERSHIP IN CALIFORNIA DISBURSED
  

 5   WITHIN CALIFORNIA IN THE SAME RATIO AS ALL PRODUCER MILK IN THE
  

 6   NORTH VERSUS SOUTH?
  

 7      A.  I CAN SAY THAT DFA PRODUCER MILK IN CALIFORNIA IS IN,
  

 8   ALL OVER THE STATE, BUT I CAN'T, I DON'T KNOW IF IT'S IN THE
  

 9   SAME RATIO OR PROPORTION.
  

10      Q.  THERE'S QUITE A BIT MORE PRODUCER MILK IN NORTHERN
  

11   CALIFORNIA THAN SOUTHERN CALIFORNIA, IS THERE NOT?
  

12      A.  YES.  AND BUT I DON'T KNOW OFF THE TOP OF MY HEAD, IF
  

13   DFA MILK IS IN THAT PROPORTION OR NOT.
  

14      Q.  OKAY.  ARE YOU AWARE THAT THE COMPONENTS OF FAT AND
  

15   PROTEIN OF MILK PRODUCED IN SOUTHERN CALIFORNIA TENDS TO BE
  

16   BELOW THAT OF STATEWIDE AVERAGE OR NORTHERN CALIFORNIA?
  

17      A.  I'VE NOT SEEN ANY CDFA DATA TO SUPPORT THAT.
  

18      Q.  WITHOUT IT APPEARING IN CDFA DATA, ARE YOU AWARE OF
  

19   THAT DIFFERENCE, WHETHER FROM DAIRY HERD IMPROVEMENT, YOU KNOW,
  

20   REPORTED, CDFA REPORTED BODY FAT POUNDS FOR NORTHERN CALIFORNIA
  

21   AND SOUTHERN CALIFORNIA, DO THEY NOT?
  

22      A.  THEY, WELL, I GUESS I DON'T KNOW FOR SURE IF THEY DO.
  

23   I KNOW THEY REPORT BUTTERFAT TESTS, SO -- BUT I -- I'M NOT --
  

24   I'M NOT FAMILIAR IF THEY HAVE, YOU KNOW, A BREAK DOWN.
  

25      Q.  OKAY.  BUT IF IT'S THERE AND SHOWS A DIFFERENCE BETWEEN
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 1   THE TWO, YOU HAVEN'T LOOKED AT IT, CORRECT?
  

 2      A.  CORRECT.
  

 3      Q.  AND IF IT APPEARS WITHIN DFA INTERNAL DATA, YOU HAVE
  

 4   ALSO NOT LOOKED AT THAT?
  

 5      A.  CORRECT.
  

 6      Q.  NOW, I WAS GOING TO, BEFORE LUNCH, I REMEMBER WHAT I
  

 7   WAS GOING TO DO NOW.
  

 8           EXHIBIT 20, TABLE 1B, AND MAP 1(D) ARE BOTH RELATED TO
  

 9   A SIMILAR CONCLUSION -- CORRECT ME IF I'M WRONG -- THAT YOU
  

10   MADE, THAT CALIFORNIA CLASS 1 PRICES ARE NOT NUMERICALLY
  

11   ALIGNED WITH STATE CLASS 1 PRICES?
  

12      A.  CORRECT.
  

13      Q.  AND WE DISCUSSED EARLIER AND WITH OTHER QUESTIONERS,
  

14   THAT THE FEDERAL CLASS I PRICES WERE DERIVED FROM A PRICE
  

15   SURFACE DAIRY SECTOR SIMULATOR THAT WAS INCORPORATED IN THE
  

16   ANALYSIS OF THE FINAL FEDERAL ORDER REFORM DECISION IN 1999?
  

17      A.  YES.
  

18      Q.  AND THAT SIMULATOR INCORPORATED PRICES, AND THE MOST
  

19   SIMPLEST WAY OF PUTTING IT, TRIED TO ESTABLISH THE VALUE OF
  

20   MILK DELIVERED TO ONE LOCATION RELATIVE TO ANOTHER LOCATION.
  

21      A.  I WOULD SAY THAT'S A FAIR ASSESSMENT.
  

22      Q.  OKAY.
  

23      A.  IT MAY BE A SLIMMED DOWN ASSESSMENT.
  

24      Q.  WELL, IT -- IT THE MODEL USED SORT OF A MILK OR
  

25   SCENARIO WHERE ALL THE MILK IS MARKETED AS EFFICIENTLY AS

1423



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1   POSSIBLE?
  

 2      A.  CORRECT.
  

 3      Q.  NOW, IN COMPARING -- ONE OF THE FUNCTIONS OF THE
  

 4   FEDERAL CLASS 1 PRICE IS NOT ONLY TO TO REFLECT IN CLASS I
  

 5   VALUES THE RELATIVE DIFFERENCE IN VALUE OF MILK DELIVERED TO A
  

 6   PARTICULAR LOCATION, BUT IT IS ALSO INCORPORATED IN PENNY FOR
  

 7   PENNY CHANGES IN THE PRODUCER MILK PRICE, THE BLEND PRICE IS
  

 8   ADJUSTED SIMILARLY, SO THAT A PRODUCER DELIVERING TO ONE
  

 9   LOCATION GETS THE VALUE OF MILK AT THAT LOCATION AS TO ONE
  

10   PRICE?
  

11      A.  YES.
  

12      Q.  WITH RESPECT TO THAT LOCATION FUNCTION, IS THERE
  

13   ANYTHING SIMILAR IN CALIFORNIA?
  

14      A.  WELL, I GUESS THE WAY I WOULD ANSWER THAT IS THAT, YES
  

15   THE LOCATION SURFACE IS ESTABLISHED, AND THE RATIONALE THAT YOU
  

16   PROVIDED IS ONE OF THE RATIONALES.  THE FARM BILL I THINK
  

17   ESTABLISHED THAT, THE '85 FARM BILL, ALSO SAID THAT YOU DIDN'T
  

18   HAVE TO DO THE PENNY-FOR-PENNY METHOD OF PAYING PRODUCERS, SO
  

19   YOU COULD HAVE SOMETHING THAT DIFFERED IF YOU CHOSE TO JUSTIFY
  

20   IT.  NO OTHER ORDER THUS FAR HAS CHOSEN TO DO PRODUCER PRICES
  

21   THAT WAY, AND I DON'T THINK THAT THERE IS ANYTHING OTHER THAN
  

22   THE TRANSPORTATION PROGRAM IN CALIFORNIA, THAT MOVES MILK
  

23   AROUND BASED ON LOCATION.  SO I WOULD SAY THAT THE
  

24   TRANSPORTATION PROGRAM IN SOME WAY FUNCTIONS AS TO THAT PART OF
  

25   THE DIFFERENTIAL THAT MOVES MILK LIKE IT DOES IN THE FEDERAL
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 1   ORDER.
  

 2      Q.  I WAS GOING TO GET THERE.
  

 3      A.  DOES THAT SAVE US TIME?
  

 4      Q.  ALMOST, BUT I WISH TO EXPRESS MY ADMIRATION FOR YOUR
  

 5   MEMORY OF THE '85 FARM BILL.
  

 6      A.  WAS IT CORRECT?
  

 7      Q.  IT WAS CORRECT.
  

 8      A.  THANK YOU.
  

 9      Q.  PRIOR TO THAT TIME, USDA WAS RELUCTANT TO ADJUST
  

10   PRODUCER PRICES IN A MANNER DIFFERENT THAN CLASS I PRICE
  

11   ADJUSTMENTS.  AND THE '85 FARM BILL MADE IT CLEAR THAT USDA IS
  

12   PERFECTLY FREE TO HAVE AN ADJUSTMENT FOR CLASS I PRICES THAT
  

13   VARIES FROM PRODUCER PRICES, OR VICE VERSA?
  

14      A.  YES.
  

15      Q.  AND I THINK IT WAS USED ONCE.  BUT --
  

16      A.  OKAY.  WE CAN HAVE A DISCUSSION AT THE BAR ABOUT THAT.
  

17      Q.  YEAH, WE'LL WORK ON THAT.
  

18          SO IN COMPARING APPLES TO APPLES, THE FUNCTION OF
  

19   VALUING PRODUCER MILK AT ONE LOCATION COMPARED TO ANOTHER IN
  

20   THE FEDERAL ORDER, IS A COMBINATION OF STATE CLASS 1 PRICES,
  

21   AND BRANCH-TO-PLANT LOCATION ADJUSTMENTS, OR CREDITS, WHICH
  

22   THEY CALL FOR RANCH-TO-PLANT.  RANCH-TO-PLANT AND MONETARY
  

23   BENEFIT FOR MOVING MILK TO FROM A SUPPLY AREA TO A DISTRIBUTING
  

24   PLANT WHERE IT SERVES THE POPULATION.
  

25      A.  YOU STARTED OUT, YOU SAID IN THE FEDERAL ORDER AND THEN
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 1   YOU WENT TO -- DID YOU MEAN IN THE STATE ORDER?
  

 2      Q.  IN THE FEDERAL ORDER --
  

 3      A.  OKAY.
  

 4      Q.  -- BOTH FUNCTIONS ARE SERVED, PRODUCER MILK VALUE
  

 5   CHANGES AND THE CLASS 1 VALUE CHANGES ARE BOTH CERTIFIED BY
  

 6   THOSE DIFFERENTIALS AND THE INCORPORATED ADJUSTMENTS IN THE
  

 7   PRODUCER PRICE.
  

 8          IN THE STATE ORDER, THE PRODUCER COMPONENT OF THAT
  

 9   CHANGE IN VALUE IS SERVED BY A COMBINATION OF THINGS.  ONE IS
  

10   THE DIFFERENCE IN CLASS 1 PRICES; AND ANOTHER WOULD BE
  

11   CALIFORNIA'S FAIRLY SIGNIFICANT USE OF RANCH-TO-PLANT LOCATION
  

12   CREDITS OR ADJUSTMENTS.
  

13      A.  I AGREE WITH YOUR SECOND, THAT THE RANCH-TO-PLANT
  

14   LOCATION ALLOWANCES IMPACT THAT.  I'M NOT TOTALLY SURE ABOUT
  

15   THE FIRST, THE FIRST, THE FACT THAT THERE'S A NORTHERN AND A
  

16   SOUTHERN CALIFORNIA PRICE IMPACTING THE HANDLER VALUE.
  

17      Q.  YES.
  

18      A.  OKAY.
  

19      Q.  I'M JUST TALKING ABOUT THE PRODUCER RIGHT NOW.  IN THE
  

20   FEDERAL EQUATION, THERE ARE PRICE ADJUSTMENTS.  IN THE ACT IT
  

21   SAYS, PRICES MUST BE UNIFORM SUBJECT TO ADJUSTMENTS FOR, ONE OF
  

22   THE THINGS IS LOCATION.
  

23      A.  CORRECT.
  

24      Q.  PRODUCER PRICES MUST BE UNIFORM SUBJECT TO ADJUSTMENTS,
  

25   AND ONE OF THE THINGS LOCATION.
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 1      A.  SURE.
  

 2      Q.  SO IN THE CALIFORNIA STATE ORDER, THE PRODUCER END OF
  

 3   THOSE ADJUSTMENTS IS PARTLY ACCOUNTED FOR BY THE TRANSPORTATION
  

 4   CREDIT AND --
  

 5      A.  AGREED.
  

 6      Q.  OKAY.  AND THERE'S ANOTHER ADJUSTMENT MADE IN THE STATE
  

 7   ORDER THAT'S NOT ACCOUNTED FOR IN THE STATE CLASS 1 PRICE, AND
  

 8   THAT IS A REGIONAL QUOTA ADJUSTER?
  

 9      A.  YES.
  

10      Q.  OKAY.  AND THAT QUOTA ADJUSTER ATTRIBUTES A GREATER
  

11   VALUE IN THE DISTRIBUTION OF QUOTA VALUE TO PRODUCERS LOCATED
  

12   IN THE SOUTH OF THE STATE WHERE POPULATION IS HIGH AND
  

13   PRODUCTION IS RELATIVELY LOWER.  CORRECT?
  

14      A.  I'M NOT CERTAIN.
  

15      Q.  YOU ARE NOT CERTAIN?
  

16      A.  I'M NOT CERTAIN.
  

17      Q.  OKAY.  SO YOU DON'T KNOW HOW, IF AT ALL, THAT PLAYS
  

18   INTO AS CLOSE AS WE CAN GET TO AN APPLES TO APPLES COMPARISON
  

19   ON THE PRODUCER END OF THE EQUATION?
  

20      A.  CORRECT.
  

21      Q.  ON PAGE 3 OF YOUR STATEMENT YOU REFER TO A COST OF WHAT
  

22   $1.5 BILLION SINCE 2010.  ACCORDING TO PUBLISHED INDUSTRY
  

23   ESTIMATES.  WHAT PUBLICATIONS?
  

24      A.  I'M SORRY, I WAS STILL BACK ON YOUR OTHER QUESTION
  

25   ABOUT MY EYES.  TRY ME AGAIN.  PAGE WHAT?
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 1      Q.  OKAY.
  

 2      A.  25?
  

 3      Q.  NOW I'M LOOKING HERE.  RIGHT AT THE TOP OF THE PAGE,
  

 4   PAGE 3.
  

 5      A.  OKAY.
  

 6      Q.  FIRST AND SECOND LINE, $1.5 BILLION SINCE 2010,
  

 7   ACCORDING TO PUBLISHED INDUSTRY ESTIMATES.  PLEASE IDENTIFY THE
  

 8   PUBLICATION.
  

 9      A.  THE MILK PRODUCERS COUNCIL NEWSLETTER.
  

10      Q.  MILK PRODUCERS COUNCIL NEWSLETTER.  ARE YOU AWARE OF
  

11   HOW THEY MADE THAT CALCULATION?  THE SOURCE OF THEIR ESTIMATE?
  

12      A.  I HAVE HAD CONVERSATIONS WITH MR. VANDENHEUVEL, BUT I
  

13   DON'T RECALL ALL OF THE DETAILS.
  

14      Q.  AND HE'S GOING TO BE HERE LATER TO TESTIFY?
  

15      A.  HE WILL.
  

16      Q.  WE'LL SAVE THAT.  YOU ARE SIMPLY REPORTING WHAT
  

17   SOMEBODY ELSE REPORTED?
  

18      A.  YES.
  

19      Q.  THANK YOU.
  

20       JUDGE CLIFTON:  AND FOR THE RECORD, VANDENHEUVEL IS SPELLED
  

21   HOW?
  

22       MR. HOLLON:  YOU WOULD HAVE TO ASK JOHN.
  

23       JUDGE CLIFTON:  DO YOU KNOW, MR. VETNE?
  

24       MR. VETNE:  V-A-N-D-E-N-H-E-U-V-E-L, AL -- EL.  AND I DON'T
  

25   KNOW IN THE H IS CAPITALIZED IN THE MIDDLE.  IS IT?  NO.
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 1       JUDGE CLIFTON:  THANK YOU.
  

 2   BY MR. VETNE:
  

 3      Q.  IN THE SENTENCE THAT FOLLOWS THAT ESTIMATE, YOU SAID
  

 4   "THE COOPERATIVES'" -- THAT'S S APOSTROPHE -- YOU ARE REFERRING
  

 5   TO MEMBERS OF EACH OF THE THREE COOPERATIVES THAT ARE
  

 6   PROPONENTS, CORRECT?
  

 7      A.  CORRECT.
  

 8      Q.  "DAIRY FARM MEMBERS HAVE CAREFULLY STUDIED THE
  

 9   OPERATION AND IMPACTS, AND HAVE CONCLUDED," WAS MATERIAL
  

10   PROVIDED BY YOU AND THE OTHER PROPONENT COOPERATIVES TO THEIR
  

11   MEMBERS THAT WERE PART OF THAT CAREFUL STUDY?
  

12      A.  WE HAD INFORMATION SESSIONS WITH MEMBERS, MULTIPLE
  

13   TIMES.  WE HAD COLLECTIVE INFORMATION SESSIONS WHERE SOME OF
  

14   THE FOLKS YOU SEE HERE, EXPLAINED WHAT WE WERE TRYING TO DO,
  

15   AND HOW, AND WHAT SOME OF THE DOLLAR IMPACTS WOULD BE.  AND
  

16   THOSE DISCUSSIONS WERE HELD WITH DFA MEMBERS, LAND O'LAKES
  

17   MEMBERS, AND CDI MEMBERS, COLLECTIVELY AND INDIVIDUALLY, TO MY
  

18   KNOWLEDGE.
  

19      Q.  ARE WERE THERE ANY DOCUMENTARY -- WERE ANY DOCUMENTARY
  

20   MATERIALS PROVIDED, DO YOU REMEMBER, SO THEY COULD STUDY AT
  

21   HOME?
  

22      A.  I CAN'T SPEAK TO EVERYBODY'S SESSIONS.  THE INFORMATION
  

23   WE PROVIDED WAS A PUBLIC SETTING, AND THEN IF THERE WERE
  

24   FOLLOW-UP QUESTIONS THE PEOPLE WERE FREE TO ASK AND FOLLOW UP
  

25   AND CALL.  AND THERE WERE ASKEDS AND FOLLOW UPS AND CALLS.
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 1      Q.  OKAY.  WITHIN YOUR ORGANIZATION, DFA, WAS THAT THERE A
  

 2   DOCUMENT AND PUBLICATION OR SOMETHING THAT --
  

 3      A.  I DON'T KNOW THAT WE MAILED OUT A TEN-PAGE PIERCE AND
  

 4   IMPACT SUMMARY AND SENT IT TO EVERY MEMBER.  WE DID NOT DO
  

 5   THAT.  WE DID, AGAIN, HAVE INFORMATIONAL SESSIONS, WE HAD, YOU
  

 6   KNOW, MEMBER COMMUNICATIONS THAT OUTLINED CERTAIN POINTS, AND
  

 7   AGAIN, WE HAD A LOT OF COMMUNICATION FROM INDIVIDUAL MEMBERS
  

 8   ASKING QUESTIONS.
  

 9      Q.  OKAY.  AND DURING WHAT PERIOD OF TIME DID THESE
  

10   INFORMATION SETTINGS TAKE PLACE?
  

11      A.  I WOULD SAY OVER MUCH OF THE LAST TWO YEARS.
  

12      Q.  OKAY.  AND IN THOSE MEMBER SESSIONS WITHIN WHICH DFA
  

13   PARTICIPATED, WAS THE STEPHENSON, NICHOLSON STUDY DISCUSSED?
  

14      A.  I'M WAITING FOR YOU -- IF YOU WANT TO -- NO?  OKAY.
  

15   THEN IT MAY HAVE BEEN DISCUSSED BY REFERENCE, BUT IT WAS NOT
  

16   CIRCULATED IN ANY WAY, AND WE USED OUR OWN ANALYSIS,
  

17   SPREADSHEET, MODEL, IMPACT, ETCETERA.
  

18      Q.  OKAY.  ON THE BOTTOM OF PAGE 3, ABOUT SIX LINES UP, YOU
  

19   USE THE TERM "NOT IN ACCORDANCE WITH."  "REGULATORY PRICES ARE
  

20   NOT IN ACCORDANCE WITH THE FMMO."  AM I CORRECT IN
  

21   UNDERSTANDING YOU TO MEAN THAT THEY ARE NOT NUMERICALLY THE
  

22   SAME?
  

23      A.  CORRECT.
  

24       JUDGE CLIFTON:  MR. HOLLON, EXPAND ON YOUR ANSWER, BECAUSE
  

25   AS I LOOK AT THIS STATEMENT, MR. VETNE JUST TOOK LITTLE PIECES
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 1   OF IT, AND THERE IS NO SENSE IN IT UNLESS YOU EXPLAIN MORE
  

 2   FULLY.
  

 3       MR. HOLLON:  THE SENTENCE SAYS, "WE WILL DEMONSTRATE THE
  

 4   CALIFORNIA PRODUCER MILK RETURNS IS WELL BELOW THOSE IN
  

 5   SIMILARLY SITUATED FEDERAL MILK MARKET ORDER PRODUCERS
  

 6   THROUGHOUT THE COUNTRY, AND THAT MINIMUM REGULATORY PRICES TO
  

 7   PROCESSORS ARE NOT IN ACCORDANCE WITH FEDERAL MILK MARKET
  

 8   ORDERS ON THE NATIONAL GRID, WHICH IS DERIVED FROM COMMON
  

 9   UNIFORM PRICING PROVISIONS APPLICABLE TO ALL FEDERAL MILK
  

10   MARKETING ORDER PROCESSORS, AND BASED ON A SERIES OF
  

11   MARKET-DRIVEN PRICES THAT REPRESENT NATIONAL VALUES."
  

12           SO IN ACCORDANCE, WHAT INCORPORATE AT THE FIRST LEVEL,
  

13   THE NATIONAL PRICING GRID, YOU HAVE A PRICE IN LOS ANGELES
  

14   UNDER THE CALIFORNIA STATE ORDER, YOU HAVE A PRICE IN LOS
  

15   ANGELES UNDER THE FEDERAL ORDER.  TO THE EXTENT THEY ARE
  

16   DIFFERENT, THAT WOULD BE PART OF THE IMPLICATION OF THAT
  

17   SENTENCE.
  

18           WHERE DO THOSE FEDERAL ORDER PRICES COME FROM?  FROM
  

19   NATIONALLY DERIVED MARKET DRIVEN PRICES, AND FORMULAS IN THE
  

20   FEDERAL ORDER.  AND BOTH OF THOSE NATIONALLY DERIVED PRICES AND
  

21   FORMULAS INCLUDE CALIFORNIA BASE DATA AND INFORMATION.
  

22   BY MR. VETNE:
  

23      Q.  DOES THAT CHANGE YOUR ANSWER AS TO WHAT YOU INTENDED TO
  

24   MEAN BY NOT IN ACCORDANCE WITH, MEANING NOT NUMERICALLY THE
  

25   SAME?
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 1      A.  WELL, IN THE WORD ACCORDANCE, THAT PIECE OF IT SAID THE
  

 2   PRICE HERE AND PRICE THERE, WHEN YOU ATTACH THE REST OF THE
  

 3   SENTENCE AND THE REST OF THE DETAIL, OBVIOUSLY THOSE OTHER
  

 4   FACTORS COME INTO PLAY.
  

 5      Q.  IT'S WHERE THE GRID COMES FROM.  THE REST OF THE
  

 6   SENTENCE IS WHERE THE GRID COMES FROM, BUT IN ACCORDANCE,
  

 7   MODIFIES, PRICING GRID?
  

 8      A.  THAT IS TRUE.
  

 9      Q.  THE BOTTOM OF THE PAGE YOU REFER TO A UNIQUE MARKETING
  

10   SITUATION IN CALIFORNIA.  FOR PURPOSES OF CONSTRUCTING A
  

11   FEDERAL ORDER, WHAT UNIQUE MARKETING SITUATION DO YOU HAVE IN
  

12   MIND THAT YOU WANT THE SECRETARY TO LOOK AT, U.S. SECRETARY OF
  

13   AGRICULTURE, TO LOOK AT?
  

14      A.  ONE OF THOSE WOULD BE THE EXISTENCE OF THE STATE QUOTA
  

15   PROGRAM.
  

16      Q.  I GOT THAT PART.  WHAT OTHER PARTS, WHAT OTHER PARTS IN
  

17   CALIFORNIA DO YOU THINK THE SECRETARY SHOULD LOOK AT THAT ARE
  

18   UNIQUE, AND WHAT -- YEAH, LET ME JUST ASK THAT QUESTION.
  

19      A.  IN THIS CASE, THE PRIMARY SITUATION WOULD BE THE QUOTA
  

20   PROGRAM, THAT WOULD ENCOMPASS MUCH OF THE DIFFERENCE.
  

21      Q.  AND IF THERE ARE OTHER THINGS THAT ARE UNIQUE IN
  

22   CALIFORNIA, SUCH AS THE VOLUME OF CHEESE PRODUCED, THE VOLUME
  

23   OF POWDER PRODUCED, HOW MUCH IS EXPORTED, WHAT GOES IN WHAT
  

24   DIRECTION OF THE COUNTRY, TO THE EXTENT THOSE ARE UNIQUE, IT IS
  

25   NOT YOUR POSITION THAT THE SECRETARY SHOULD LOOK AT THOSE.
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 1      A.  WELL, I THINK IN SOME OF THE SCENARIOS WHERE WE HAVE
  

 2   COMPARED, FOR EXAMPLE, MAILBOX MILK PRICES, THEY AREN'T TOTALLY
  

 3   UNIQUE.  BUT NO PLACE ELSE HAS A STATE OPERATED QUOTA SYSTEM,
  

 4   AND LEGISLATED IN PLACE, AND MAKES DEDUCTIONS FROM THE
  

 5   MARKET-WIDE POOL.  SO THAT'S PRETTY UNIQUE.
  

 6      Q.  DID I JUST -- MAYBE I MISUNDERSTOOD YOU.  DID I -- I
  

 7   UNDERSTOOD YOU TO SAY THAT THE MAILBOX MILK PRICES ARE OR ARE
  

 8   NOT UNIQUE -- MAILBOX MILK PRICES DIFFERENCES?
  

 9      A.  MAILBOX MILK PRICES DEMONSTRATE THE COMPARISON OF
  

10   SIMILARLY SITUATED, AND YOU WERE DESCRIBING UNIQUE AS THINGS
  

11   LIKE HIGH CLASS 3 USE AND HIGH CLASS 4 USE, AND I SAID THOSE
  

12   THINGS ARE NOT UNIQUE.
  

13      Q.  OKAY.  LOWER MAILBOX MILK PRICES ARE UNIQUE; IS THAT
  

14   THAT YOUR TESTIMONY?
  

15      A.  THE VARIATION.  NO.  THE VARIATION IN MAILBOX MILK
  

16   PRICES ARE ONE OF THE THINGS WE ARE POINTING OUT.  I THINK YOUR
  

17   QUESTION, AGAIN, WAS THE FACT THAT HIGH UTILIZATION OF CHEESE,
  

18   BUTTER, POWDER, WHETHER IT IS MARKETED EAST OR WEST, ARE THOSE
  

19   THINGS UNIQUE?  AND MY ANSWER WAS, I DON'T THINK THOSE THINGS
  

20   ARE UNIQUE JUST TO CALIFORNIA.
  

21          THEN YOU ASKED, WAS THE -- BEFORE THAT YOU ASKED ME TO
  

22   IDENTIFY UNIQUE THING, AND I POINTED OUT THAT THE QUOTA PROGRAM
  

23   IS A UNIQUE THING.
  

24      Q.  IS THE THING YOU WANT THE DEPARTMENT TO LOOK AT.
  

25      A.  TO CONSIDER IN THEIR DECISION.
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 1      Q.  OKAY.  SO TO THE EXTENT THAT MARKET SUPPLY AND DEMAND
  

 2   FOR MILK, RAW MILK BY BUYERS IN THE UPPER MIDWEST GENERATES
  

 3   HIGH PREMIUMS, MARKET SUPPLY AND DEMAND FOR RAW MILK IN
  

 4   CALIFORNIA MAY NOT GENERATE AS HIGH PREMIUMS, THAT IS NOT ONE
  

 5   OF THOSE THINGS THAT YOU WANT THE DEPARTMENT TO LOOK AT?
  

 6      A.  UM, I DON'T KNOW THAT I HAVE AN ANSWER FOR YOU THERE.
  

 7   SORRY.
  

 8      Q.  OKAY.
  

 9       JUDGE CLIFTON:  MIGHT I INQUIRE, MR. HOLLON?  BEFORE WHEN
  

10   YOU WERE TALKING ABOUT THINGS THAT ARE SOMEWHAT UNIQUE IN
  

11   CALIFORNIA COMPARED TO THE FEDERAL MARKETING, MILK MARKETING
  

12   ORDERS, I THINK YOU MENTIONED THE PRODUCER-HANDLER, THE METHOD
  

13   OF DEALING WITH PRODUCER-HANDLER MILK IN CALIFORNIA.  AM I
  

14   CORRECT ABOUT THAT?
  

15       MR. HOLLON:  YOU ARE.
  

16       JUDGE CLIFTON:  AND COULD YOU TELL ME WHY IT'S DIFFERENT
  

17   FROM THE WAY IT'S HANDLED IN FEDERAL MILK MARKETING ORDERS?
  

18       MR. HOLLON:  IN FEDERAL, THERE'S A COUPLE OF REASONS, I
  

19   PROBABLY WON'T GET THEM ALL.  BUT A COUPLE OF REASONS ARE THAT
  

20   THERE'S A CLEAR DEFINITION OF THREE MILLION POUNDS OF MILK PER
  

21   MONTH DISTRIBUTED ON ROUTES INTO MARKETS OR SOLD TO OTHER
  

22   PLANTS.  AND IF YOUR OPERATION IS MORE THAN THAT, THEN YOU
  

23   BECOME REGULATED AND TREATED LIKE ANY OTHER HANDLER, LIKE
  

24   MR. BLAUFUSS' COMPANY, DEAN FOODS.  YOU'RE TREATED IDENTICALLY
  

25   TO THEM.
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 1           IF YOU ARE SMALLER THAN THAT, IN THE ORDERS, YOU DON'T
  

 2   HAVE TO ACCOUNT TO THE POOL FOR YOUR VALUES.  AND SO OUR
  

 3   PROPOSAL, THERE'S -- I'M NOT SURE THAT THERE'S MANY HANDLERS IN
  

 4   THE STATE TODAY, PRODUCER-HANDLERS, THAT MAY OR MAY NOT APPLY
  

 5   TO IN THE SAME WAY.  BUT, EXCUSE ME, ON A FORWARD-LOOKING BASIS
  

 6   THERE MAYBE SOME, AND THAT THAT DECISION, AND THAT WAS A
  

 7   HEARING THAT WAS MANY WEEKS.  THERE WERE SEVERAL ORDERS THAT
  

 8   THAT HAD NOBODY REGULATED IN THAT MANNER, BUT SOMEDAY THEY MAY.
  

 9   SO WE WANTED TO HAVE THOSE REGULATIONS PRESENT IN ALL ORDERS.
  

10       JUDGE CLIFTON:  AND BY CONTRAST, WHAT IS A PRODUCER-HANDLER
  

11   IN CALIFORNIA AND WHAT IS THE EXEMPTION, IF ANY?
  

12       MR. HOLLON:  A PRODUCER-HANDLER IN CALIFORNIA IS THE SAME
  

13   AS SOMEONE WHO PRODUCES MILK FROM THEIR OWN FARM.  AND THEY
  

14   ARE, AS I UNDERSTAND IT RIGHT, THEY ARE FULLY REQUIRED, WHETHER
  

15   THEY BE BIG OR SMALL, TO ACCOUNT TO THE POOL.  AND FOUR OF THE
  

16   LARGER PRODUCER-HANDLERS HAVE AN ADDITIONAL EXEMPTION, NOT
  

17   ADDITIONAL, AN EXEMPTION THAT MS. HANCOCK HAS OUTLINED A COUPLE
  

18   OF TIMES, THAT THEY DO NOT HAVE TO, THEY GET, IN ESSENCE, A
  

19   CREDIT FOR THOSE POUNDS, AND THEY DON'T HAVE, THAT MONEY
  

20   DOESN'T ACCOUNT IN THEIR POOL OBLIGATION.
  

21       JUDGE CLIFTON:  AND IN YOUR STATEMENT, EXHIBIT 19, HAVE YOU
  

22   COMMENTED TO USDA ABOUT HOW TO DEAL WITH THAT DIFFERENCE?
  

23       MR. HOLLON:  IN THIS PROCEEDING OR IN OTHER PROCEEDINGS?
  

24       JUDGE CLIFTON:  IN THIS PROCEEDING?
  

25       MR. HOLLON:  LATER.

1435



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1       JUDGE CLIFTON:  OKAY.
  

 2       MR. HOLLON:  THERE'S A BLOCK OF TESTIMONY DESIGNED JUST FOR
  

 3   THAT PURPOSE, TO DWELL ON THOSE SITUATIONS.
  

 4       JUDGE CLIFTON:  ALL RIGHT.  AND I'M THINKING YOU HAD ONE
  

 5   OTHER CATEGORY WHEN YOU WERE ASKED A SIMILAR QUESTION AS TO
  

 6   WHAT MR. VETNE IS ASKING YOU TO FOCUS ON, THE DIFFERENCES.
  

 7       MR. HOLLON:  I THINK THERE WERE TWO OTHERS.  ONE WAS IN
  

 8   DEALING WITH MILK THAT WAS PRODUCED OUT OF STATE AND MARKETED
  

 9   IN THE STATE; AND THEN MILK THAT WAS PRODUCED IN THE STATE,
  

10   MARKETED OUT OF THE STATE, BUT THEN THE PRODUCTS COME BACK INTO
  

11   THE STATE.  AND BECAUSE CALIFORNIA IS A STATE, THOSE TYPE OF
  

12   TRANSACTIONS CAN'T BE REGULATED BY STATES, BUT FEDERAL ORDER
  

13   CAN REGULATE THOSE TRANSACTIONS.  AND THEN THE OTHER POINT WAS
  

14   THE ABILITY TO HAVE MORE EFFECTIVE RISK, PRICE RISK MANAGEMENT
  

15   TOOLS.
  

16       JUDGE CLIFTON:  OH.  GOOD.  THANK YOU, THAT HELPS.
  

17   MR. VETNE, BACK TO YOU.
  

18   BY MR. VETNE:
  

19      Q.  THANK YOU.  LET'S GO TO PAGE 4, THIS IS AN EASY ONE.
  

20   LAST LINE OF THE FIRST PARAGRAPH.
  

21      A.  "THESE STATISTICS WERE PUBLISHED IN THE NATIONAL
  

22   AGRICULTURAL STATISTIC SERVICE."
  

23      Q.  THE VERY LAST LINE, THE LAST DOCUMENT YOU REFER TO?
  

24      A.  DAIRY -- MILK PRODUCTION DISPOSITION AND INCOME, APRIL
  

25   2015.
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 1      Q.  YES.  DID THE TITLE FOR THE DOCUMENT, DOESN'T IT START
  

 2   WITH THE WORD MILK?
  

 3      A.  IT MAY.
  

 4      Q.  OKAY.  AND IF SOMEBODY WANTED TO GO TO NASS TO LOOK IT
  

 5   UP, THEY'D PROBABLY BE LOOKING FOR A DOCUMENT THAT'S SUBTITLED
  

 6   MILK PRODUCTION DISPOSITION?
  

 7      A.  I THINK YOU ARE CORRECT.  YOU WERE RIGHT, THAT WAS
  

 8   EASY.
  

 9      Q.  GOING TO THE NEXT PAGE, PLEASE, PAGE 5.  BOTTOM OF THE
  

10   FIRST FULL PARAGRAPH REFERS TO SHIFTS IN THE NATIONAL
  

11   MARKETPLACE.  THE FULL SENTENCE READS:  "REGULATIONS IN
  

12   CALIFORNIA HAVE NOT RESPONDED TO SHIFTS TAKING PLACE IN THE
  

13   NATIONAL MARKETPLACE."
  

14           WHAT SHIFTS HAVE TAKEN PLACE IN THE NATIONAL
  

15   MARKETPLACE THAT YOU HAVE IN MIND?
  

16      A.  THE RISE AND FALL, FOR EXAMPLE, OF COMMODITY PRICES TO
  

17   THE LEVELS THAT HAD NOT BEEN SEEN BEFORE --
  

18      Q.  I SEE.
  

19      A.  -- WOULD BE ONE.
  

20      Q.  OKAY.  ANY OTHERS?  WE'RE LOOKING AT SIGNIFICANT
  

21   SHIFTS, APPARENTLY THIS IS SOMETHING YOU WANT USDA TO LOOK AT,
  

22   SO I'M ALSO INTERESTED IN MARKET BEHAVIOR, NATIONAL MARKETPLACE
  

23   YOU THINK ARE IMPORTANT FOR THIS POINT.
  

24      A.  OTHER EXAMPLES WOULD BE CONSOLIDATION IN BOTH MILK
  

25   BUYERS AND MILK SELLERS.  ANOTHER WOULD BE THE, I HESITATE TO
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 1   USE THE WORD PROLIFERATION -- BUT THE OTHER WORD THAT'S IN IT
  

 2   IS PROLIFERATION -- OF REALLY LARGE PLANTS WHICH ACHIEVE
  

 3   ECONOMIES TO SCALE, BUT MAKE BALANCING THE MARKETPLACE
  

 4   EXTREMELY DIFFICULT.
  

 5      Q.  LET ME STOP YOU THERE, AND DON'T LOSE YOUR TRAIN OF
  

 6   THOUGHT.  BY REALLY LARGE PLANTS YOU MEAN, ARE YOU TALKING
  

 7   ABOUT FLUID MILK PROCESSING PLANTS OR FLUID MILK AND OTHER
  

 8   KINDS OF PLANTS?
  

 9      A.  ALL KINDS OF PLANTS, BUT PRIMARILY CHEESE AND BUTTER
  

10   POWDER PLANTS.
  

11      Q.  VERY LARGE CHEESE AND BUTTER POWDER PLANTS, THAT IS
  

12   WHAT YOU ARE REFERRING TO?
  

13      A.  YES.  AND THAT'S NOT -- JUST BECAUSE THEY ARE LARGE
  

14   DOESN'T MEAN ANYTHING BAD, BUT IT DOES MEAN THAT IF ONE OF THEM
  

15   HAS A BREAK DOWN, YOU KNOW, WHILE EVERYBODY LIKES TO RUN THEIR
  

16   PLANT 365 DAYS A YEAR, 24 HOURS A DAY, THAT'S USUALLY NOT
  

17   POSSIBLE.  SO YOU HAVE SOME REQUIREMENTS JUST THE DOWNTIME FOR
  

18   MAINTENANCE OR IMPROVEMENTS OF PROJECTS TO ADD CAPACITY.  AND
  

19   ANYTIME THOSE THINGS HAPPEN, THAT'S A FAR DIFFERENT SCENARIO
  

20   THAN IT WAS FIVE YEARS AGO, TEN YEARS AGO, FIFTEEN YEARS AGO.
  

21   PLUS, THERE HAVE BEEN A NUMBER OF MARKETS THAT EXPERIENCE PLANT
  

22   CLOSURES.
  

23      Q.  OKAY.  PLANT CLOSURES, LARGE PLANTS.  YOU REFER TO
  

24   LARGE PLANTS MAKING IT MORE DIFFICULT TO BALANCE, WHICH IS WHY
  

25   I IMMEDIATELY WENT TO FLUID.  HOW DOES THE EVOLUTION OF MUCH
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 1   LARGER, MUCH LARGER AND FEWER MANUFACTURING PLANTS, MAKE IT
  

 2   MORE DIFFICULT TO BALANCE?
  

 3      A.  IF YOU HAVE A PLANT THAT REQUIRES 200 LOADS OF MILK A
  

 4   DAY, AND THEY SAY, TOMORROW I NEED TO BE CLOSED BECAUSE I'M
  

 5   TURNING ALL MY POWER OFF TO DO SOMETHING, 200 LOADS OF MILK A
  

 6   DAY IN ANY MARKET WOULD BE A DIFFICULT ARRANGEMENT TO -- MILK
  

 7   IS THERE, SO, AGAIN, HAS TO BE BALANCED.  SOMEONE TAKES IT,
  

 8   EITHER YOU HAVE TANKS TO PUT IT IN, TRUCKS TO PUT IT IN, OR
  

 9   SOMEONE ELSE TO BUY IT.
  

10      Q.  SO WHEN THERE'S -- WHAT YOU ARE SAYING IS THAT
  

11   BASICALLY FEWER BUYERS OF MILK FOR MANUFACTURING USES IN TERMS
  

12   OF PLANT NUMBERS.  IS THAT WHAT YOU ARE SAYING?
  

13      A.  IN TERMS OF PLANT NUMBERS?
  

14      Q.  YES.
  

15      A.  YES.  AND IN TERMS OF BEING, IN TERMS OF DIFFERENT
  

16   CAPACITIES.
  

17      Q.  AND WHEN FOR WHATEVER REASON THAT PLANT CAN'T OR WON'T
  

18   TAKE MILK, YOU HAVE TO TRAVEL MUCH LONGER DISTANCES TO FIND AN
  

19   ALTERNATIVE MARKET FOR THAT MILK?
  

20      A.  IN MANY CASES.
  

21      Q.  OKAY.  AND HOW DOES THAT PARTICULAR MARKET SHIFT IN THE
  

22   NATIONAL MARKETPLACE APPLY TO YOUR CRITICISM IN CALIFORNIA OF
  

23   NOT RESPONDING TO?
  

24      A.  AGAIN, YOU HAVE THE COORDINATION OF PRICES, AND THE
  

25   THOSE ARE DETERMINED BY, AGAIN, NATIONAL PRODUCT PRICES, PRICE
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 1   OF FORMULAS, AND TO THE EXTENT THAT THERE'S COST THERE IN THAT
  

 2   BALANCING DOESN'T ALWAYS LINE UP, AND IF THE PRICES ARE
  

 3   DIFFERENT TO START WITH, IT MAY MAKE THE ABILITY TO DEAL WITH
  

 4   THEM EVEN MORE DIFFICULT.
  

 5      Q.  IN THE VERY NEXT LINE YOU USE THE WORD "THIS CONDITION,
  

 6   CONGRESS PROVIDED THE NECESSARY REQUISITE FOR CORRECTING THIS
  

 7   CONDITION."  ARE -- "THIS CONDITION" ARE YOU REFERRING BACK TO
  

 8   THE PRIOR SENTENCE "REGULATIONS IN CALIFORNIA HAVE NOT
  

 9   RESPONDED?"
  

10      A.  I'M PROBABLY REFERRING TO A BROADER THOUGHT THERE THAT
  

11   BY ALLOWING CALIFORNIA TO BE IN A FEDERAL MILK MARKETING ORDER
  

12   AND TO -- I'LL PARAPHRASE -- DEAL WITH QUOTA, THOSE WOULD BE
  

13   THE TWO THINGS.
  

14      Q.  OKAY.  I MAYBE READ THIS NARROWLY, MORE NARROWLY THAN
  

15   YOU INTENDED BY YOUR USE OF THE WORD "THIS CONDITION" RATHER
  

16   THAN "THESE CONDITIONS" PLURAL.  YOU DID NOT MEAN TO ISOLATE
  

17   ONE?
  

18      A.  NO.
  

19      Q.  OKAY.  I'M GOING TO PAGE 6.
  

20      A.  CAN I BACK UP AND READ THE PARAGRAPH WHERE YOUR
  

21   QUESTION STARTED, "HOWEVER, REGULATIONS IN CALIFORNIA HAVE NOT
  

22   RESPONDED."  IF YOU BACK UP A SENTENCE AND SAY, "U.S. MILK
  

23   MARKETS HAVE BECOME MORE REGIONAL AND NATIONAL IN SCOPE," THAT
  

24   ALSO BRINGS, YOU KNOW, ANOTHER PLAY WHERE WE PERHAPS HAVE
  

25   CUSTOMERS WITH MULTIPLE PLANTS IN MULTIPLE LOCATIONS SCATTERED
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 1   AROUND THE COUNTRY, AND THEY, TOO, MAY SAY, "I WANT MORE MILK
  

 2   IN MY PLANT IN HAWAII THAN IN MY PLANT IN PUERTO RICO."  SO YOU
  

 3   HAVE TO ADJUST TO THAT.  THAT SITUATION USED TO BE, PERHAPS THE
  

 4   PLANT IN THIS COUNTY AND THE PLANT IN THE ADJOINING COUNTY.
  

 5   AND NOW THAT THAT SCENARIO BECOMES MUCH BROADER GEOGRAPHICALLY
  

 6   BECAUSE OF LARGER GROUPS OF MULTI-PLANT HANDLER, AND THAT'S
  

 7   TRUE BOTH, IN ALL CASES.
  

 8      Q.  OKAY.  AND YOU ARE USING U.S. MILK MARKETS THERE IN A
  

 9   VERY BROAD SENSE?
  

10      A.  CORRECT.
  

11      Q.  NOT IN THE NARROWER SENSE OF MARKET OF RAW PRODUCERS OF
  

12   MILK?
  

13      A.  CORRECT.  BUT RAW PRODUCER MILK HAS TO MOVE AROUND TO
  

14   SATISFY THOSE REQUESTS AND DESIRES.
  

15      Q.  SO -- OKAY.  SO TO ILLUSTRATE, IN ONE MARKET YOU HAVE,
  

16   YOU MAY BE ASKED TO NOT SUPPLY MILK FOR FLUID USE AND TO PUT IT
  

17   INTO A NEARBY MANUFACTURING FACILITY IN ORDER TO MEET THE
  

18   DEMAND FOR THAT CUSTOMER AT A PLANT ACROSS THE COUNTRY FOR MORE
  

19   FLUID MILK?
  

20      A.  OR MANUFACTURING MILK.
  

21      Q.  OKAY.
  

22      A.  YES.
  

23      Q.  YES.  YES IS ALWAYS A GOOD RESPONSE TO THE QUESTIONS
  

24   THAT I ASK.  SO --
  

25      A.  I'LL TRY TO KEEP THAT IN MIND.
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 1      Q.  ON THE NEXT PAGE --
  

 2      JUDGE CLIFTON:  I HAVE TO SAY, I AM VERY MUCH ENJOYING THE
  

 3   MUTUAL RESPECT THAT YOU TWO HAVE FOR ONE ANOTHER.  AND I'M
  

 4   ENJOYING THIS LINE OF QUESTIONING.  I'M SO GLAD WE TOOK THE
  

 5   BREAK.
  

 6       MR. HOLLON:  SO SHOULD WE WISH YOUR ENJOYMENT BE LESS?
  

 7   BY MR. VETNE:
  

 8      Q.  OKAY.  PAGE 6, YOU USED THE TERM MISALIGNMENT, WHICH
  

 9   COMES UP A COUPLE OF PLACES.  DOES MISALIGNMENT HAVE A MEANING
  

10   IN THE DISCIPLINE OF AGRICULTURAL ECONOMICS THAT YOU CAN REFER
  

11   US TO?
  

12      A.  I DON'T KNOW THAT IT WOULD HAVE ANY MEANING IN
  

13   AGRICULTURAL ECONOMICS ANY DIFFERENT THAN IN NORMAL EVERYDAY
  

14   USAGE.
  

15      Q.  OKAY.  SO NOT IN AGRICULTURAL ECONOMICS, NOT IN THE
  

16   DISCIPLINE OF ECONOMICS, GENERALLY YOU MEANT IT AS A COLLOQUIAL
  

17   ORDINARY LAY PERSON USE OF THE WORD?
  

18      A.  YOU MAY EXPECT A AND B TO BE EQUAL, AND IF FOR SOME
  

19   REASON A AND B ARE NOT EQUAL, YOU MAY DEFINE THEM AS
  

20   MISALIGNED.  YOU HAVE TO LOOK AT THE CIRCUMSTANCES TO DECIDE,
  

21   BUT YOU MAY DECIDE THAT THEY ARE MISALIGNED.
  

22      Q.  SO IN THIS CASE YOU WERE NOT, YOU WERE SIMPLY LOOKING
  

23   AT TWO DIFFERENT NUMBERS AND SEEING THAT THEY WERE DIFFERENT
  

24   AND CALLING THEM MISALIGNED?
  

25      A.  YES.
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 1      Q.  AND THE FIRST LINE OF THE NEXT PARAGRAPH YOU USE THE
  

 2   WORD PRICE DISPARITY.  THAT'S REALLY THE SAME, SAYING THE SAME
  

 3   THING, JUST A SYNONYM, ISN'T IT?
  

 4      A.  WE USE THIS MEASURE TO DEMONSTRATE THE PRICE DISPARITY
  

 5   FOR SIMILARLY SITUATED PRODUCERS.  SO MEASURING THE DIFFERENCE
  

 6   IN WHAT WE THINK, IN THIS CASE WE THINK A OUGHT TO EQUAL B.
  

 7      Q.  OKAY.
  

 8      A.  AND IT DOESN'T, SO WE'RE LOOKING FOR REASONS AND
  

 9   CAUSES.
  

10      Q.  MY QUESTION WAS SIMPLY, YOUR USE OF PRICE DISPARITY WAS
  

11   INTENDED AS A SYNONYM FOR PRICE ALIGNMENT?
  

12      A.  SOMETIMES SIMPLE NEEDS A LITTLE MORE EXPLANATION.
  

13      Q.  AND IT VARIES THE TEXT?
  

14      A.  THAT IS TRUE.
  

15      Q.  WHAT WOULD YOU EXPLAIN A LITTLE BIT, ELABORATE A BIT,
  

16   WHAT INPUT RESOURCES CALIFORNIA DAIRY FARMERS GET FOR -- START
  

17   IN THE BROADER -- IN COMPETITION WITH THEIR COUNTERPARTS AROUND
  

18   THE WORLD?
  

19      A.  THE TWO I HEAR MOST FREQUENTLY OF RECENT DAY, WOULD BE
  

20   FORAGES AND CAPITAL.
  

21      Q.  IS THERE A WORLD MARKET FOR FORAGE, NEW ZEALAND,
  

22   COMPETE WITH CALIFORNIA?
  

23      A.  I'LL REFER YOU TO, I GUESS WHAT I CALL AN ANECDOTAL
  

24   STORY AT THE MOMENT.
  

25      Q.  SURE.
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 1      A.  DFA HAD SOME BUSINESS RELATIONS IN CHINA.  AND SEVERAL
  

 2   MONTHS AGO WE HAD A GROUP OF STAFF AND BOARD MEMBERS WHO WERE
  

 3   WORKING ON THOSE BUSINESS RELATIONSHIPS AND THAT BUSINESS
  

 4   ARRANGEMENT, AND THEN ONE MEMBER, BRIAN HARDY, FROM NORTHERN
  

 5   UTAH WAS IN THAT GROUP.  AND WHENEVER YOU GO SOMEWHERE AND
  

 6   FARMERS GO, YOU GENERALLY VISIT A FARM.  AND SO MR. HARDY WAS
  

 7   ON THIS FARM, WALKED AROUND THE CORNER TO THE FORAGES LOT, AND
  

 8   THERE WAS A PALLET OF ALFALFA HAY THAT WAS GROWN ON HIS
  

 9   NEIGHBOR'S FARM.  BUT WHATEVER THE TRADE TAGS HAVE, WHATEVER
  

10   THE INFORMATION HAS, HE WAS ABLE TO LOOK AT IT AND SAY, THAT'S
  

11   THROUGH MY NEXT DOOR NEIGHBOR, JOE'S, FARM.
  

12       JUDGE CLIFTON:  SO HE SAW THAT BAIL OF HAY IN CHINA?
  

13       MR. HOLLON:  IT WAS A BIG BAIL.  HE SAW A LOT OF HAY IN
  

14   CHINA.  BUT THE POINT I WOULD MAKE IS, I THINK THAT WOULD BE AN
  

15   EXAMPLE OF THE COMPETITIVE BID FOR A RESOURCE THAT IS LOCAL.
  

16   BY MR. VETNE:
  

17      Q.  OKAY.  AND YOU ALSO USED THE WORD, THEIR COUNTERPARTS
  

18   AROUND THE WORLD.  DO YOU KNOW HOW THAT HAY WAS GOING TO BE
  

19   USED, WHAT IT WAS GOING TO BE USED FOR IN CHINA?
  

20      A.  WELL, THEY WERE ON A DAIRY FARM, THAT'S THE BEST I CAN
  

21   TELL YOU.  I DON'T THINK THEY WOULD BE BUYING ALFALFA HAY FROM
  

22   UTAH FOR BEDDING, SO I THINK IT'S PROBABLY FEED.
  

23      Q.  WOULD IT BE FAIR TO SAY THAT THERE'S -- AS FAR AS THE
  

24   MILK MARKET IS CONCERNED, THAT MILK PRODUCED IN NEW ZEALAND IS
  

25   ONE OF THE MORE COMPETITIVE MARKETS IN TERMS OF QUANTITY AND
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 1   PRODUCT WITH MILK IN CALIFORNIA, AND PRODUCTS PRODUCED IN
  

 2   CALIFORNIA?
  

 3      A.  ARE YOU TALKING ABOUT DAIRY PRODUCTS, BUTTER, POWDER,
  

 4   CHEESE, WHEY?
  

 5      Q.  YES.
  

 6      A.  YES.
  

 7      Q.  IN WHAT WAY DO CALIFORNIA FARMERS COMPETE FOR LABOR
  

 8   WITH THEIR COUNTERPARTS AROUND THE COUNTRY AND AROUND THE
  

 9   WORLD?
  

10      A.  AGAIN, YOU KNOW, I DON'T HAVE AS CLEAR ANECDOTAL STORY,
  

11   BUT I WOULD SAY THAT WE HAVE ISSUES WITH MEMBERS VERY CONCERNED
  

12   ABOUT ATTRACTING LABOR TO THEIR FARM, AND THOSE ARE IDENTICAL
  

13   COMMENTS FROM MEMBERS IN EVERY PART OF THE COUNTRY.  ONE OF THE
  

14   PRODUCERS THAT WE HAD HERE YESTERDAY, IT WAS VERY DIFFICULT TO
  

15   GET HIM TO COMMIT THE TIME TO COME, BECAUSE HE HAS -- HE'S HAD
  

16   A DIFFICULT TIME IN HIS AREA BIDDING LABOR AWAY FROM
  

17   ALTERNATIVE MARKETS.
  

18      Q.  OTHER ALTERNATIVE MARKETS INCLUDING JOBS, NONDAIRY
  

19   JOBS?
  

20      A.  YES.  AND I WOULD ALSO SAY THAT THAT EXTENDS UP AND
  

21   DOWN THE MILK SUPPLY CHAIN.  FOR EXAMPLE, WE HAD A REALLY
  

22   INCREASINGLY DIFFICULT TIME ATTRACTING PEOPLE TO DRIVE
  

23   TRANSPORT, AND EVEN LOCAL DAY-TO-DAY MILK HAULING, TO BE ABLE
  

24   TO ATTRACT PEOPLE TO THOSE WAGES.  AND ESPECIALLY JUST IN THE
  

25   LAST TWO OR THREE WEEKS, HAD SEVERAL OF OUR DISPATCHER
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 1   LOCATIONS TALK ABOUT NOT BEING TO MAKE A CERTAIN TRANSACTION
  

 2   BECAUSE THEY SIMPLY COULDN'T TRANSPORT MILK.  AND WHILE A
  

 3   MEMBER DIDN'T HIRE THAT DRIVER, IT IMPACTED THEIR ABILITY TO
  

 4   MARKET.
  

 5      Q.  SO MARKETING MILK IS -- IS NOT ONLY AFFECTED BY
  

 6   COMPETITION FROM MILK, IT IS AFFECTED BY COMPETITION FOR
  

 7   TRUCKING BY EVERY OTHER INDUSTRY.  FOR EXAMPLE, THAT NEEDS A
  

 8   TANKER THAT WILL TRANSPORT LIQUID FOOD PRODUCTS?
  

 9      A.  YES.
  

10      Q.  ORANGE JUICE GOES IN THE SAME TANKERS AS MILK.
  

11      A.  WELL, THEY HAVE TO BE WASHED FIRST, BUT, YES.
  

12      Q.  THEY HAVE TO BE WASHED FIRST, YES, OTHERWISE?
  

13      A.  BAD DEAL.
  

14      Q.  BAD DEAL.
  

15      A.  BUT THE HUNDRED POUNDS OF MILK THAT'S SOLD HAS TO BE
  

16   THE ABILITY TO ATTRACT THAT RESOURCE.
  

17      Q.  I FORGOT TO ASK A QUESTION GOING BACK TO TABLE 1 IN THE
  

18   MAILBOX PRICE.  DO YOU KNOW WHETHER THE MAILBOX PRICE -- YOU
  

19   DON'T HAVE TO LOOK AT IT FOR THIS -- DO YOU KNOW WHETHER THE
  

20   MAILBOX PRICE INCLUDES RECORDED PRICES PAID TO PRODUCERS WHOSE
  

21   MILK IN PART OR IN FULL IS NOT POOLED?
  

22      A.  TO MY KNOWLEDGE IT IS.
  

23      Q.  OKAY.  SO IT'S -- IT'S A REFLECTION OF MARKET PRICES,
  

24   NOT POOL MILK PRICES?
  

25      A.  BOTH.
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 1      Q.  OKAY.  NOT -- FOR REFLECTION OF MARKET PRICES, NOT ONLY
  

 2   POOL MILK PRICES?
  

 3      A.  CORRECT.  I THINK THE MAILBOX PRICES ARE DERIVED FROM
  

 4   THE PRODUCER PAYMENT INFORMATION THAT'S SUBMITTED TO THE MARKET
  

 5   ADMINISTRATOR.
  

 6      Q.  RIGHT.  SO WHEN A PRODUCER GETS A MILK CHECK FROM A
  

 7   BUYER, IT WOULD INCLUDE PAYMENT FOR ALL MILK, WHETHER IT IS
  

 8   POOLED OR NOT?
  

 9      A.  YES.
  

10      Q.  ARE YOU FAMILIAR WITH THE PRODUCT MIX OF PRODUCTS THAT
  

11   ARE MADE IN THE PACIFIC NORTHWEST MARKET?
  

12      A.  BUTTER, POWDER, CHEESE, AND WHEY.
  

13      Q.  CORRECT.  DO YOU KNOW HOW THAT USE PRODUCT MIX COMPARES
  

14   WITH CALIFORNIA AND THE RELATIVE VALUES GENERATED BY THOSE
  

15   USES?
  

16      A.  SOME KNOWLEDGE OF THE CLASSIFICATION.  BEYOND THAT, NO.
  

17      Q.  OKAY.  OH, OKAY.  BACK TO THE 20 PERCENT USED IN TABLE
  

18   1.  YOU DIDN'T INCLUDE A REPRESENTATIVE SAMPLE OF WHAT, 75
  

19   PERCENT OF THE MILK IN CALIFORNIA THAT IS REPRESENTED BY THE
  

20   THREE COOPERATIVE COALITIONS.  WHY DID YOU NOT INCLUDE TESTS,
  

21   MILK TESTS OF YOUR CO-PETITIONERS MILK SUPPLIES?
  

22      A.  WHILE WE ARE CO-PETITIONERS, WE DON'T SHARE EVERYTHING,
  

23   SO SOME OF THAT INFORMATION WOULD BE COMPETITIVE BETWEEN THE
  

24   BUSINESSES.
  

25      Q.  DID YOU ASK?

1447



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1      A.  WE DON'T SHARE EVERYTHING.
  

 2      Q.  SOMETIMES I ASK FOR THINGS THAT I KNOW I'M NOT GOING TO
  

 3   GET, BUT I STILL ASK.
  

 4      A.  I'M WELL AWARE OF THAT.
  

 5      Q.  SO LET ME ASK YOU --
  

 6      A.  I'M GOING TO GIVE YOU THE SAME ANSWER FOR THE THIRD
  

 7   TIME.  I PROBABLY SHOULDN'T HAVE SAID THAT, THAT WOKE A COUPLE
  

 8   OF PEOPLE UP.
  

 9      Q.  YOU KNOW, I'M GETTING FATIGUED.  I HAVE COME TO THE END
  

10   OF MY NOTES DIRECTLY FROM THAT PART, SO AS LONG AS I HAVE LEAVE
  

11   TO COME BACK UP AND MAKE FOR EFFICIENT LAST FEW QUESTIONS, I'LL
  

12   DO THAT.
  

13       JUDGE CLIFTON:  THAT SOUNDS FINE, MR. VETNE, THANK YOU.  IT
  

14   IS TOO EARLY TO TAKE A BREAK.  WE HAVE BEEN AT THIS LESS THAN
  

15   AN HOUR.  I'M NOT KIDDING YOU.
  

16       MR. ENGLISH:  CHIP ENGLISH.  AND MAY I START WITH GOOD
  

17   NEWS?
  

18       JUDGE CLIFTON:  HAVE YOU HEARD FROM CONGRESS?
  

19       MR. ENGLISH:  WELL, I WOULD SAY THAT, NO, THEY DIDN'T
  

20   EXACTLY CALL ME, BUT ALL THE VOTES HAVE PASSED, THE LEGISLATION
  

21   IS HEADING TO THE PRESIDENT'S DESK, AND I THINK WE'RE NOW AT
  

22   THE 99 PERCENT -- OBVIOUSLY THE BILL COULD, SOMETHING COULD
  

23   HAPPEN TO IT BETWEEN THE CAPITAL AND THE WHITEHOUSE, BUT I
  

24   THINK THINGS ARE A GOOD SIGN THAT WE'RE GOING TO BE HERE
  

25   TOMORROW, BUT HERE IN FRESNO TOMORROW.
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 1       JUDGE CLIFTON:  I'M SO PLEASED.
  

 2       MR. HOLLON:  SO WE SHOULD CANCEL OUR FLIGHTS FOR TOMORROW?
  

 3       MR. ENGLISH:  YOU DEFINITELY SHOULD CANCEL YOUR FLIGHT.
  

 4   I'M ACTUALLY STILL HOPING THAT WE CAN GET THIS DONE.  WE'LL
  

 5   SEE.
  

 6                  CROSS-EXAMINATION (CONTINUED)
  

 7   MR. ENGLISH:
  

 8      Q.  SO WITH THAT IN MIND, I HAVE TRIED TO ORGANIZE THIS,
  

 9   BUT IN ORGANIZING IT, IT ALSO MEANS I HAVE A SERIES OF CHUNK
  

10   QUESTIONS WITH A NUMBER OF SUBJECTS, THAT HOPEFULLY I CAN CLOSE
  

11   OUT, AND THEN MOVE FORWARD.
  

12           YOU -- I HAVEN'T YET DISCUSSED WITH YOU THE PRICE
  

13   DIFFERENCES THAT YOU REFER TO IN YOUR TESTIMONY WITH RESPECT TO
  

14   CLASS 2 AND 3 CALIFORNIA PRODUCTS, COMPETING IN FEDERAL ORDERS
  

15   ESSENTIALLY AGAINST CLASS II.
  

16      A.  I UNDERSTAND.
  

17      Q.  OKAY.  HAS YOUR ORGANIZATION, OR TO YOUR KNOWLEDGE, THE
  

18   OTHER ORGANIZATIONS WITH WHICH YOU ARE AFFILIATED ON THIS
  

19   PROCEEDING, ASKED THE STATE TO INCREASE CLASS 2 AND/OR 3 PRICES
  

20   IN THE LAST FIVE YEARS?
  

21      A.  I DON'T RECALL EXPRESSLY, BUT THE ANSWER MAY BE YES,
  

22   SEEMS LIKE THERE WAS ONE HEARING IN THE LAST FIVE YEARS WHERE
  

23   THE LEVEL OF PRICE WAS DISCUSSED, AND I CAN'T REMEMBER IF IT
  

24   EXTENDED TO CLASS 2 OR NOT, OR CALIFORNIA 2 OR 3.
  

25      Q.  HAVE YOU DONE SO IN THE LAST THREE YEARS WHEN THIS
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 1   WHOLE ISSUE HAS BEEN PERCOLATING ABOUT THE FEDERAL ORDER?
  

 2      A.  AGAIN, I DON'T REMEMBER WHEN THAT HEARING WAS HELD.
  

 3   THOSE HEARING RECORDS WILL DO SO.
  

 4      Q.  SO ON MONDAY I ASKED YOU SOME QUESTIONS WITH RESPECT TO
  

 5   THE NOW FORMER WESTERN ORDER, AND YOU DECLINED TO RESPOND,
  

 6   WHICH IS WAS YOUR RIGHT, ABOUT WHAT HAPPENED TO THE WESTERN
  

 7   ORDER.  ARE YOU -- DO YOU KNOW WHO NED GALLAGHER IS?
  

 8      A.  I DO.
  

 9      Q.  IS HE AN EMPLOYEE OF DAIRY FARMERS OF AMERICA?
  

10      A.  HE IS.
  

11      Q.  ARE YOU AWARE THAT IN A HEARING IN THE MIDEAST, THE
  

12   TRANSCRIPT WOULD REFLECT THAT HE TESTIFIED IN RESPONSE TO A
  

13   QUESTION FROM A MR. AL RICCIARDI, R-I-C-C-I-A-R-D-I WITH
  

14   RESPECT TO THE FORMER WESTERN ORDER?
  

15      A.  I'M NOT.
  

16      Q.  WOULD YOU DISAGREE IF HE, IN SWORN TESTIMONY, MADE A
  

17   STATEMENT THAT THE WESTERN ORDER FIXES WERE NOT SUFFICIENT, AND
  

18   IT WAS DFA MEMBERS WERE BEING HARMED SIGNIFICANTLY, AND WITH
  

19   THE BEST INTEREST OF DFA MEMBERS AND OTHERS IN THE MARKET, I'M
  

20   ASSUMING THAT IN THE END THE ORDER WAS VOTED OUT, BECAUSE IT
  

21   DID NOT ADDRESS APPROPRIATELY THE MARKETING CONDITIONS CAUSING
  

22   DISORDERLY MARKETING IN THAT REGION?
  

23      A.  WHAT WAS THE END OF YOUR QUESTION?
  

24      Q.  WOULD YOU DISAGREE WITH HIM, IF HE, IN SWORN TESTIMONY,
  

25   MADE THAT STATEMENT?
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 1      A.  NO.  HOWEVER, I WOULD SAY THAT THAT DOES NOT INDICATE
  

 2   THAT DFA VOTED THE ORDER OUT.  IT SAID THAT DFA MEMBERS AND
  

 3   OTHERS AND IN THEIR INTEREST, BUT WOULDN'T WANT YOU TO MAKE
  

 4   THAT ASSERTION.
  

 5      Q.  I DID NOT MAKE THAT ASSERTION, I JUST ASKED YOU IF YOU
  

 6   AGREED WITH THAT STATEMENT.
  

 7      A.  ALL RIGHT.
  

 8       JUDGE CLIFTON:  DO YOU HAVE THE SPELLING FOR GALLAGHER FOR
  

 9   ME?
  

10       MR. ENGLISH:  I WROTE DOWN ED G. IN MY E-MAIL.
  

11       MR. HOLLON:  G-A-L-L-A-G-H-E-R, OR STANDARD SPELLING.
  

12       JUDGE CLIFTON:  THANK YOU.  EVERY TIME MS. TAYLOR SAYS
  

13   "STANDARD SPELLING" MY MIND GOES T-A-I-L-O-R, I KNOW THAT'S NOT
  

14   STANDARD.
  

15       MR. BESHORE:  YOUR HONOR, COULD I ASK MR. ENGLISH, DID YOU
  

16   READ THE ENTIRE VERBATIM STATEMENT OF MR. GALLAGHER?
  

17       MR. ENGLISH:  I DIDN'T.  LET ME BACK UP, IN FAIRNESS, I
  

18   CLOSED THAT E-MAIL, JUST ONE SECOND.
  

19           PAGE 423 OF THE TRANSCRIPT, SORRY, THE QUESTION FROM
  

20   MR. RICCIARDI, BEGINNING ON LINE 6, AND I'LL GET THE SPECIFIC,
  

21   WHICH OF THE MIDEAST WAS IT, BECAUSE THE SECOND OF THE TWO.
  

22           I UNDERSTAND.  THE BOTTOM OF THE PAGE, THE FIRST
  

23   SENTENCE TO THE LAST PARAGRAPH ON PAGE 1 IT SAYS, "PROPONENTS,"
  

24   -- AND THAT WOULD INCLUDE DFA, THAT'S MR. RICCIARDI SPEAKING,
  

25   THIS IS NOT TESTIMONY -- "ARE STRONG SUPPORTERS OF FEDERAL MILK
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 1   MARKETING ORDERS?"
  

 2           "ANSWER:  THAT IS CORRECT.
  

 3            QUESTION:  THAT IS CORRECT.  ALL RIGHT.
  

 4            WOULD THAT INCLUDE THE FORMER WESTERN ORDER?
  

 5            ANSWER:  UNFORTUNATELY, DISORDERLY MARKETING
  

 6            CONDITIONS EXIST IN THE WESTERN ORDER AND
  

 7            THERE WAS A HEARING TO ADDRESS THOSE ISSUES.
  

 8            THERE WAS SOME CHANGES OFFERED.  THE CHANGES
  

 9            DID NOT GO FAR ENOUGH TO ADDRESS THE DISORDERLY
  

10            MARKETING CONDITIONS THAT EXISTED.
  

11            DFA MEMBERS WERE BEING HARMED SIGNIFICANTLY,
  

12            AND IT WAS THE BEST INTEREST OF THE DFA
  

13            MEMBERS AND OTHERS IN THE MARKET, I'M ASSUMING,
  

14            THAT IN THE END OF THE MARKET -- I'M ASSUMING
  

15            THAT IN THE END, THE ORDER WAS VOTED OUT
  

16            BECAUSE IT DID NOT ADDRESS APPROPRIATELY
  

17            THE MARKETING CONDITIONS CAUSING DISORDERLY
  

18            MARKETING IN THAT REGION."
  

19       MR. BESHORE:  I THOUGHT I HEARD THE ASSUMING, BUT I WASN'T
  

20   SURE ABOUT THAT.
  

21       MR. ENGLISH:  YEAH, NOT CLEAR WHAT IT WAS MODIFYING, BUT
  

22   THAT'S THE STATEMENT.
  

23       MR. HOLLON:  ALSO, I'M PRETTY SURE AT THAT TIME
  

24   MR. GALLAGHER WAS NOT A DFA EMPLOYEE, HE WAS DAIRY LEAGUE
  

25   EMPLOYEE.
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 1   BY MR. ENGLISH:
  

 2      Q.  BUT DAIRY LEAGUE IS NOW PART OF THE DFA, CORRECT?
  

 3      A.  AT THE TIME, THEY WERE NOT PART OF DFA, THEY WERE A
  

 4   SEPARATE ENTITY.
  

 5      Q.  I UNDERSTAND.  BUT YOU MERGED AND WE CAN MAKE LEGAL
  

 6   ARGUMENTS ABOUT WHAT THAT MEANS.
  

 7      A.  WELL, THAT'S FINE, BUT THEN, THEY WEREN'T.  SO HE
  

 8   WOULDN'T HAVE BEEN SPEAKING, AGAIN, AS AN EMPLOYEE OF DFA.
  

 9      Q.  ONE MOMENT AGO YOU SAID YOU DIDN'T DISAGREE WITH HIS
  

10   STATEMENT?
  

11      A.  GRANTED.
  

12      Q.  THANK YOU.
  

13       JUDGE CLIFTON:  AND MR. ENGLISH, CAN YOU IDENTIFY FOR ME,
  

14   I'M NOT, I KNOW NOT FROM PAGE 423, BUT FROM SOME OTHER PAGE OF
  

15   THAT TRANSCRIPT, THE DATE AND THE CAPTION?
  

16       MR. ENGLISH:  IF YOU WILL GIVE ME A MOMENT, YOUR HONOR, I
  

17   HAVE TO GO TO A DIFFERENT IN BOX.
  

18           FEDERAL MILK ORDER NUMBER 33, PUBLIC HEARING, DOCKET
  

19   NUMBER [AO] -- FOR AGREEMENTS AND ORDERS -- -166-A72;DA-05-01,
  

20   VOLUME 2.  DATED -- JUST A SECOND, JUDGE, THIS WAS NOT YOUR
  

21   HONOR, IT WAS A DIFFERENT JUDGE.  AND THE JUDGE DID NOT, ON
  

22   THAT DAY, IDENTIFY WHAT DAY IT WAS.
  

23       JUDGE CLIFTON:  BUT ON THE COVER SHEET OF THAT --
  

24       MR. ENGLISH:  IT SAYS MARCH 2005 ON THE COVER SHEET.
  

25       JUDGE CLIFTON:  MARCH 2005.  THAT'S GOOD ENOUGH.  THANK YOU
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 1   VERY MUCH.
  

 2   BY MR. ENGLISH:
  

 3      Q.  NOW, YOU AND I HAVE DISCUSSED SOME DAIRY FARMERS OF
  

 4   AMERICA PLANS, AND ON MONDAY WE DISCUSSED THE FACILITY, I THINK
  

 5   YOU USED THE NAME VENTURA, BECAUSE THAT'S WHERE YOU THOUGHT IT
  

 6   WAS, OR APPROXIMATELY, CORRECT?
  

 7      A.  CORRECT.
  

 8      Q.  NOW THAT I HAVE LOOKED BACK AT SOME DOCUMENTS, IF I
  

 9   SAID THAT IT WAS CORONA, C-O-R-O-N-A -- CALIFORNIA FACILITY
  

10   WOULD THAT BE --
  

11      A.  NO.
  

12      Q.  -- THAT WOULD NOT BE?
  

13      A.  NO, IT WOULD NOT BE, THOSE TWO WOULD NOT BE THE SAME.
  

14      Q.  THEY ARE NOT THE SAME?
  

15      A.  NO.
  

16      Q.  BUT WHEN I ASKED YOU ABOUT OTHER FACILITIES THAT THE
  

17   DFA HAS OWNED IN THE LAST TEN YEARS, YOU DIDN'T TELL ME ABOUT
  

18   CORONA DID YOU, OR MAYBE YOU JUST DIDN'T END UP DISCUSSING IT?
  

19      A.  IF YOU HAD ASKED ME, I WOULD HAVE TOLD YOU, SO WE MUST
  

20   NOT HAVE DISCUSSED IT.
  

21      Q.  SO AT LEAST UNTIL THE FALL OF 2007, DAIRY FARMERS OF
  

22   AMERICA DID HAVE AN AMERICAN CHEESE FACILITY IN CORONA,
  

23   CALIFORNIA, CORRECT?
  

24      A.  I DON'T RECALL TO THE EXACT DATE, BUT EVERYTHING ELSE
  

25   YOU SAID WAS CORRECT.
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 1      Q.  IF THERE'S A PRESS RELEASE ON DFA LETTERHEAD FROM A DFA
  

 2   WEBSITE THAT'S DATED AUGUST 8TH, 2007, THAT WOULD SUGGEST THEN,
  

 3   IT WAS OPEN FOR THE 30 DAYS.  ACTUALLY IT SAYS IT WOULD CEASE
  

 4   PRODUCTION ON, START REDUCING CAPACITY ON AUGUST 31ST, AND
  

 5   CEASE PRODUCTION BY DECEMBER 31ST, THAT WOULD BE CONSISTENT?
  

 6      A.  YES.
  

 7      Q.  AND DID THAT FACILITY CLOSE BECAUSE IT WAS INCURRING
  

 8   LOSSES UNDER THE MARKETING CONDITIONS IN CALIFORNIA?
  

 9      A.  I DON'T KNOW THAT I KNOW ALL OF THE REASONS WHY IT
  

10   CLOSED, BUT I CAN SAY THAT IT CLOSED.
  

11      Q.  DO YOU KNOW WHO TOM CAMERLO IS?
  

12      A.  I DO.
  

13      Q.  WAS HE, AT THE TIME, CHAIRMAN OF DFA'S BOARD OF
  

14   DIRECTORS?
  

15      A.  HE WAS.
  

16      Q.  IF THE PRESS RELEASE FROM DAIRY FARMERS OF AMERICA
  

17   DATED AUGUST 8TH, 2007, SAYS, AS A QUOTE FROM HIM, "MARKET
  

18   CONDITIONS AND OPERATING RESULTS HAVE HINDERED SUCCESS AT OUR
  

19   CORONA PLANT AND IN OUR AMERICAN CHEESE DIVISION.  WE
  

20   CONSTANTLY LOOK FOR WAYS TO END LOSSES AND STIMULATE
  

21   PROFITABILITY."  WOULD THAT HELP YOUR RECOLLECTION OF WHAT
  

22   HAPPENED IN THAT PLANT?
  

23      A.  NO.  BUT I WOULD NOT DISAGREE WITH MR. CAMERLO'S QUOTE,
  

24   BUT HE'S NOT AROUND FOR US TO ASK ANYMORE, SO WE'LL HAVE TO
  

25   ACCEPT HIS QUOTE AS IT IS.
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 1       JUDGE CLIFTON:  HOW IS HIS LAST NAME SPELLED?
  

 2       MR. ENGLISH:  C-A-M-E-R-L-O.
  

 3   BY MR. ENGLISH:
  

 4      Q.  AND THAT PLANT WAS CLOSED IN LATE 2007, EVEN THOUGH
  

 5   CALIFORNIA WAS EXCEED, WAS EXPERIENCING LIMITED PLANT CAPACITY
  

 6   ISSUES IN THE PROCESSING OF MILK AT THAT VERY TIME, CORRECT?
  

 7      A.  CORRECT.  ARE YOU LEAVING THE PLANT LIST?  THE
  

 8   QUESTIONS ABOUT THE PLANT LIST?
  

 9      Q.  I WAS DONE, BUT IF YOU HAVE SOMETHING TO ADD.
  

10      A.  I DO WANT TO MAKE A CORRECTION.  YOU ASKED ME YESTERDAY
  

11   ABOUT THE PLANT IN MECHANICSBURG, PENNSYLVANIA AND I HAD
  

12   MIDDLEBURY ON MY MIND.  THE PLANT IN MECHANICSBURG IS SIMILAR
  

13   TO THE PLANT IN VENTURA, MAKES A SIMILAR PRODUCT, AND OUR PLANT
  

14   IN MIDDLEBURY IS THE PLANT THAT MAKES MILK POWDERS.
  

15      Q.  IS THAT THE ONLY CHANGE IN YOUR TESTIMONY FOR THOSE
  

16   TWO?  BECAUSE I ALSO ASKED YOU IF IT WAS IN OPERATION
  

17   THROUGHOUT THE YEAR OR IS IT A BALANCING FACILITY?  AND YOU
  

18   SAID IT WAS IN OPERATION, THE ONE IN PENNSYLVANIA.
  

19      A.  MIDDLEBURY IS OPERATIONAL FULL-TIME AND MAKES MILK
  

20   POWDERS AND CREAM, CONDENSED PRODUCTS.  MECHANICSBURG MAKES
  

21   PRODUCTS SIMILAR TO VENTURA; THE DRINK PRODUCTS, UHD PRODUCTS,
  

22   ESL PRODUCTS, ASEPTIC PRODUCTS.  SO I WAS THINKING AHEAD WHEN I
  

23   PERHAPS SHOULD HAVE BEEN LISTENING MORE INTENTLY.
  

24      Q.  THAT'S QUITE ALL RIGHT, AND I APPRECIATE YOUR
  

25   CLARIFICATION.  AND SO IF IT'S SIMILAR TO VENTURA, IT MAY NOT
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 1   ACTUALLY RECEIVE FRESH MILK?
  

 2      A.  CORRECT.
  

 3      Q.  THANK YOU.  LET'S GET BACK TO SOME SORT OF BASIC TERMS,
  

 4   BECAUSE I THINK WE JUMPED AHEAD WITH YOUR TESTIMONY AND YOUR
  

 5   VIEW OF DISORDERLY MARKETING.
  

 6           IS IT THE VIEW -- IT IS NOT THE VIEW, I TAKE IT, OF
  

 7   DAIRY FARMERS OF AMERICA OR CALIFORNIA COOPERATIVES, THAT THERE
  

 8   IS NOT AN ADEQUATE SUPPLY OF MILK FOR FLUID USE IN CALIFORNIA;
  

 9   IS THAT CORRECT?
  

10      A.  TRUE.
  

11      Q.  AND CALIFORNIA MAINTAINS A SYSTEM OF CLASSIFIED PRICING
  

12   FOR MILK, CORRECT?
  

13      A.  CORRECT.
  

14      Q.  AND CALIFORNIA MAINTAINS A SYSTEM OF POOLING
  

15   MARKET-WIDE RETURNS TO DAIRY FARMERS, CORRECT?
  

16      A.  CORRECT.
  

17      Q.  AND LEAVING ASIDE PRICE LEVEL ISSUES THAT YOU HAVE WITH
  

18   THE CURRENT SYSTEM AT CDFA OR OPERATING AT CDFA, THE SYSTEM IS
  

19   EFFECTIVE IN MAINTAINING ADEQUATE SUPPLY OF MILK, IN HAVING
  

20   CLASSIFIED PRICING, AND POOLING THOSE MARKET-WIDE RETURNS,
  

21   CORRECT?
  

22      A.  I'M NOT SURE I WOULD SAY IT MAINTAINS AN ADEQUATE
  

23   PRICE.  IT DOES DO MARKET-WIDE POOLING.
  

24      Q.  I DIDN'T SAY ADEQUATE PRICE.  I SAID OTHER THAN YOUR
  

25   PRICE ISSUE, I SAID ADEQUATE SUPPLY.  IF I DIDN'T, I
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 1   UNDERSTAND.
  

 2      A.  OKAY.  BUT IF YOU SAID ADEQUATE SUPPLY, I WOULD SAY
  

 3   THAT IN ALL CASES ACROSS THE MARKET TODAY, MILK IS A LITTLE
  

 4   TIGHT IN CALIFORNIA.  NOW, IF YOU ARE TALKING ABOUT BECAUSE THE
  

 5   CLASS 1 USE IS TEN PERCENT, SO THE OTHER 90 PERCENT COULD BE
  

 6   CALLED ON, BUT CLASS 1, I WOULD AGREE WITH THAT.
  

 7      Q.  OKAY.  AND WOULD YOU AGREE THAT CALIFORNIA'S SYSTEM,
  

 8   AGAIN, I UNDERSTAND YOU HAVE A -- COMPLAINING MAY NOT BE A FAIR
  

 9   WORD -- BUT YOU ARE RAISING THE ISSUE OF ORDERLY MARKETING AS
  

10   IT RELATES TO PRICE ALIGNMENT ISSUES AND THE FACT THAT SOME
  

11   REGULATED PRICES FROM FEDERAL ORDERS ARE HIGHER THAN
  

12   CALIFORNIA, AND I UNDERSTAND THAT.  SO I'M WEEDING THAT OUT.
  

13      A.  AND WE ARE RAISING OTHER ISSUES OTHER THAN JUST THAT,
  

14   SO LET'S NOT LEAVE THOSE OUT.
  

15      Q.  SO WHAT ARE THOSE OTHER ISSUES AGAIN?
  

16      A.  WE WENT OVER THESE A FEW MINUTES AGO WITH MR. VETNE.
  

17   THERE WAS ISSUE WITH OUT-OF-STATE MILK; OF COURSE THE ISSUE OF
  

18   PRICES ACROSS ALL CLASSES; THERE'S THE ISSUE OF
  

19   PRODUCER-HANDLERS; THERE'S THE ISSUE OF RISK MANAGEMENT.  SO
  

20   AGAIN, THERE'S A SIZEABLE NUMBER OF ISSUES THAT, PERHAPS ANY OF
  

21   THEM TAKEN ALONE, EXPLAIN BEFORE MIGHT NOT GENERATE THE
  

22   DEPARTMENT'S WILLINGNESS, BUT WHEN YOU PUT THEM ALL TOGETHER,
  

23   IT GENERATES ENOUGH THAT WE'RE HERE.
  

24      Q.  BUT YOUR COVER LETTER THAT YOU SUBMITTED TO THE
  

25   DEPARTMENT BACK IN FEBRUARY, WAS PRETTY MUCH FOCUSED ON THE
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 1   CLASS 3 WHEY FACTOR, WASN'T IT?
  

 2      A.  I WOULD POINT OUT THAT YOUR COVER LETTER THAT YOU
  

 3   SUBMITTED HAS ALSO ADDED SOME DETAIL TO IT, SO I DON'T THINK
  

 4   YOU TO TAKE ME TO TASK -- AND THOSE ISSUES WERE MENTIONED IN
  

 5   THE COVER LETTER.
  

 6      Q.  YOU JUST RAISED THE ISSUE OF RISK MANAGEMENT, SO LET ME
  

 7   JUMP TO THAT FOR A MOMENT.
  

 8      A.  BEFORE YOU START, I WILL SAY I WOULD NOT BE QUALIFIED
  

 9   AS AN EXPERT IN RISK MANAGEMENT, I WILL BE GLAD TO SAY THAT.
  

10      Q.  BUT YOU TESTIFIED --
  

11      A.  I DID.
  

12      Q.  ON PAGE 25, FOR THREE PARAGRAPHS SO I THINK IT IS FAIR
  

13   FOR ME TO ASK.
  

14      A.  I AGREE.  BUT THERE MAY BE SOME QUESTIONS THAT YOU ARE
  

15   GOING TO ASK THAT I'M GOING TO SAY THAT I'M JUST SIMPLY NOT
  

16   QUALIFIED TO ANSWER, BUT I'M CERTAINLY WILLING TO TRY.
  

17      Q.  WOULD THE AFOREMENTIONED MR. GALLAGHER BE SOMEONE WHO
  

18   WOULD NORMALLY DEAL WITH RISK MANAGEMENT AT SUCH A LEVEL FOR
  

19   DFA?
  

20      A.  HE WOULD BE.  AS WITH OTHER OF MY CO-WORKERS, BUT YES,
  

21   MR. GALLAGHER.  ALTHOUGH, AT THE TIME YOU MENTIONED HIM, I
  

22   DON'T THINK HE WOULD HAVE BEEN DEALING WITH THOSE FOR DFA.
  

23      Q.  NO.  BUT TODAY, ISN'T IT TRUE, AND HE HAS DISCUSSED
  

24   THIS PUBLICLY, THAT DFA HAS CREATED AN OVER BASE CONTRACT THAT
  

25   USES A SOPHISTICATED TOOL, EFFECTIVELY CALLED A SYNTHETIC OVER
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 1   BASE CONTRACT?
  

 2      A.  HE MAY WELL HAVE SAID THAT, I'M NOT FAMILIAR WITH THAT
  

 3   QUOTE.  BUT AS YOU OUTLINED, HE'S THE PERSON INVOLVED IN
  

 4   MARKETING THAT.  AND I WOULD SAY THAT WE, WHILE WE MAY HAVE
  

 5   THAT TOOL, WE DON'T HAVE A LOT OF TAKERS, FOR REASONS THAT
  

 6   MR. JARED FERNANDEZ OUTLINED IN HIS TESTIMONY.
  

 7      Q.  AND HE INDICATED THAT HE HADN'T QUITE THOUGHT OF THE
  

 8   CHEESE, THE CHEDDAR CHEESE, WHEY, AND BUTTER IN THE SAME WAY
  

 9   THAT I OUTLINED IT, CORRECT?
  

10      A.  CORRECT.  BUT HE ALSO INDICATED HE HAD BEEN DOING IT
  

11   FOR SOMETIME.
  

12      Q.  SO LET ME DO SOME MORE COMPARING AND CONTRASTING OF
  

13   FEDERAL ORDER IN CALIFORNIA FOR A MOMENT.
  

14           DO YOU KNOW THAT IN CALIFORNIA, IF A REPORTING HANDLER
  

15   FURTHER SELLS MILK TO ANOTHER HANDLER, THAT THE -- THAT THAT
  

16   TRANSACTION OF THE HANDLER TO HANDLER SALE IS SUBJECT TO
  

17   MINIMUM REGULATED PRICES?
  

18      A.  I DON'T KNOW.
  

19      Q.  BUT YOU KNOW THAT UNDER FEDERAL ORDERS, THAT IS NOT
  

20   TRUE, CORRECT?  THAT THE SECOND SALE OF THE MILK IS NOT SUBJECT
  

21   TO REGULATION, CORRECT?
  

22      A.  I THINK THAT'S CORRECT.
  

23      Q.  IS IT POSSIBLE THAT USING MINIMUM REGULATED PRICES, IF
  

24   THEY ARE UNACHIEVABLE IN TERMS OF WHAT THE MANUFACTURER CAN
  

25   RETURN, WOULD THAT CAUSE DISORDERLY MARKETING?
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 1      A.  IN ONE INSTANCE?  OVER A MONTH?
  

 2      Q.  A PERIOD OF TIME.  IF THERE'S MILK -- IF THERE'S MILK
  

 3   OUT THERE, BUT THE MINIMUM PRICES THAT MUST BE PAID FOR THE
  

 4   MILK ARE UNACHIEVABLE, CAN THAT CAUSE DISORDERLY MARKETING?
  

 5      A.  I WOULD HAVE TO SAY THAT OVER THE TIME YOU DO YOUR
  

 6   BUSINESS YOU WOULD HAVE TO DETERMINE IF THE BUSINESS DIDN'T
  

 7   MAKE IT, THEN YOU MIGHT, YOU COULD SAY THEY DIDN'T.  BUT TO
  

 8   POINT OUT, CHRISTMAS EVE, THAT'S IT, I WOULD SAY NO.
  

 9      Q.  HOW ABOUT OVER A PERIOD OF A COUPLE OF MONTHS?
  

10      A.  SOMETIMES EVEN NOT THAT.  I MEAN, WE'VE JUST GONE
  

11   THROUGH A PERIOD WHERE SEVERAL ENTITIES HAD DIFFICULT TIMES
  

12   WITH POWDER PRICES, AND SO DOES THAT MEAN THAT THE WHOLE SYSTEM
  

13   IS DISORDERLY?  I WOULD SAY PERHAPS NOT.
  

14      Q.  HOW ABOUT SIX MONTHS?
  

15      A.  WELL, I GUESS WE COULD KEEP GOING UNTIL THE LINE GETS
  

16   DRAWN.  I DON'T HAVE AN EXACT.
  

17      Q.  YOU DON'T HAVE A LINE?
  

18      A.  I DON'T HAVE AN EXACT LINE.
  

19      Q.  YOU HAVE NO LINE AT ALL?
  

20      A.  I HAVE NO LINE.
  

21      Q.  ON PAGE 17 OF EXHIBIT 19, NEAR THE END OF THE LARGE
  

22   PARAGRAPH UNDER THE HEADING, PRICE MISALIGNMENT FOR
  

23   MANUFACTURER CLASS MARKETS.  YOU SAY, "REGIONAL POPULATION
  

24   DENSITY DOES NOT MATCH POPULATION DENSITY DATA."
  

25      A.  WHAT PAGE ARE YOU ON?
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 1      Q.  PAGE 17 OF EXHIBIT 19.
  

 2      A.  OKAY.
  

 3      Q.  SO THERE'S A LARGE PARAGRAPH UNDER B, PRICE ALIGNMENT,
  

 4   MISALIGNMENT FOR MANUFACTURING CLASS MARKETS, AND THE SECOND TO
  

 5   THE LAST SENTENCE FOR LINES FROM THE BOTTOM OF THAT PARAGRAPH,
  

 6   YOU SAY --
  

 7      A.  I SEE IT, YES.
  

 8      Q.  YOU SAY, "REGIONAL POPULATION DENSITY DOES NOT MATCH
  

 9   PRODUCTION DENSITY DATA.  THUS, PRODUCT MUST MOVE BETWEEN
  

10   REGIONS TO SATISFY DEMAND."
  

11      A.  YES.
  

12      Q.  AND YOU SAY, "MANUFACTURED DAIRY PRODUCTS CAN EASILY BE
  

13   PRODUCED IN ONE REGION OF THE UNITED STATES AND MARKETED IN
  

14   ANOTHER."  IS THAT CORRECT?
  

15      A.  YES.
  

16      Q.  NOW, THERE ARE COSTS TO MOVE THAT PRODUCT, CORRECT?
  

17      A.  THERE ARE.
  

18      Q.  WOULD YOU AGREE THAT AREAS MAKING A SURPLUS OF PRODUCTS
  

19   THAT ARE FURTHER FROM THE LARGEST POPULATION CENTERS,
  

20   SPECIFICALLY THE EAST COAST, WOULD HAVE TO PAY MORE IN FREIGHT
  

21   TO SERVICE THAT MARKET?
  

22      A.  YES.
  

23      Q.  GOING BACK TO RISK MANAGEMENT ONE MORE TIME.  AND I'M
  

24   SORRY, I JUST, I AM TRYING TO ORGANIZE THIS STUFF, BUT -- HAVE
  

25   YOU DONE AN ANALYSIS ON THE RELATIONSHIP OF MAILBOX PRICES TO
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 1   THE CME MILK HEDGING TOOLS ACROSS THE STATES?
  

 2      A.  I HAVE NOT.  THE ANSWER WOULD STILL BE THE SAME, BUT
  

 3   WOULD YOU REPEAT THAT AGAIN?  I WOULD LIKE TO WRITE THAT
  

 4   QUESTION DOWN.  JUST TELL ME THE TWO THINGS THAT YOU ARE ASKING
  

 5   TO CORRELATE.
  

 6      Q.  THE RELATIONSHIP OF MAILBOX PRICES TO CME MILK HEDGING
  

 7   TOOLS ACROSS STATES.
  

 8      A.  OKAY.  THANK YOU.
  

 9      Q.  YOU'RE WELCOME.  NOW, YOU TESTIFIED THAT THE THREE
  

10   COOPERATIVES MAKING THIS PROPOSAL REPRESENT, I HAVE SEEN TWO
  

11   DIFFERENT NUMBERS.  I'VE SEEN ONE NUMBER IN YOUR TESTIMONY,
  

12   I'VE SEEN OTHER NUMBERS IN SOME OF THE DOCUMENTS.  IS IT 75 OR
  

13   80 PERCENT, OR IS IT SOMEWHERE BETWEEN THOSE TWO NUMBERS?
  

14      A.  YES, SOMEWHERE BETWEEN THOSE TWO NUMBERS.
  

15      Q.  OKAY.  DOES THAT MARKET SHARE PERMIT COOPERATIVES WHO
  

16   WIELD ENOUGH MARKET POWER TO DICTATE PRICES LIKE CMPC?
  

17      A.  I DON'T KNOW THAT CMPC DICTATES MARKET PRICES.
  

18      Q.  ANNOUNCED MARKET PRICES.
  

19      A.  ANNOUNCED MARKET PRICES LIKE CMPC?
  

20      Q.  YES.
  

21      A.  THERE'S NO COMMON MARKETING PRICING AGENCY IN
  

22   CALIFORNIA.
  

23      Q.  I'M SORRY?
  

24      A.  THERE IS NOT A COMMON MARKETING PRICE AGENCY IN
  

25   CALIFORNIA THAT FUNCTIONS LIKE CMPC, TO MY KNOWLEDGE.

1463



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1      Q.  I'M CONFIDENT MY CLIENT IS NOT ASKING THAT.
  

 2      A.  MAYBE YOU SHOULD DESCRIBE IT FURTHER, THEN.
  

 3      Q.  THE CLASS 4A AND 4B ARE MINIMUM PRICES, CORRECT?
  

 4      A.  CORRECT.
  

 5      Q.  AND THE COOPERATIVES IN CALIFORNIA, AS IN THE UPPER
  

 6   MIDWEST, ARE FREE TO CHARGE WHATEVER PRICE THEY CHOOSE ABOVE
  

 7   THE MINIMUM PRICE, AREN'T YOU?  YOU COULD DO THAT?
  

 8      A.  YOU CAN DO THAT, YES.
  

 9      Q.  SO WHY DON'T YOU CHARGE MORE FOR MILK?
  

10      A.  I DON'T KNOW THAT THERE'S NOT SOME PREMIUM CHARGES.  I
  

11   DON'T KNOW THE DETAILS OF LAND O'LAKES AND CDI, BUT DFA HAS
  

12   SUPPLY AGREEMENTS WITH DIFFERENT BUYERS THAT WILL BUY
  

13   ARRANGEMENT PRICES.
  

14      Q.  BUT YOU'RE NOT CHARGING PRICES THAT RETURN MAILBOX
  

15   PRICES AS IN THE UPPER MIDWEST, ARE YOU?  I MEAN, THAT'S
  

16   OBVIOUS YOU ARE TALKING ABOUT MAILBOX PRICE DIFFERENCE, AND YOU
  

17   CLEARLY NOT CHARGING PREMIUMS THAT WOULD RESULT IN THE PRICES
  

18   THAT MATCH THE UPPER MIDWEST MAILBOX PRICES, CORRECT?
  

19      A.  THAT'S TRUE.
  

20      Q.  ISN'T THE REASON FOR THAT, THAT THE MARKET SIMPLY WON'T
  

21   BEAR IT IN CALIFORNIA?
  

22      A.  THE REASON WHY WE DON'T CHARGE THOSE PRICES?
  

23      Q.  YES.
  

24      A.  AGAIN, THOSE PRICES ARE NEGOTIATED INDIVIDUALLY,
  

25   CUSTOMER TO CUSTOMER TO CUSTOMER, SO I THINK THAT'S REALLY ALL
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 1   I CAN SAY ABOUT THOSE ARRANGEMENTS.
  

 2      Q.  ISN'T IT SUPPLY AND DEMAND?
  

 3      A.  THEY ARE NEGOTIATED IN EACH CUSTOMER BASED ON THOSE
  

 4   RELATIONS AND RELATIONSHIPS.  I THINK THAT'S ALL I CAN SAY
  

 5   ABOUT --
  

 6      Q.  YOU CAN'T, AS AN ECONOMIST, OPINE THAT THOSE PRICES
  

 7   REPRESENT THE LEVEL OF WHICH PRICES WILL MATCH SUPPLY AND
  

 8   DEMAND IN CALIFORNIA?
  

 9      A.  I WOULD AGREE THAT SUPPLY AND DEMAND ARE FACTORS IN
  

10   THESE PRICES.
  

11      Q.  BUT YOU WON'T GO SO FAR AS TO SAY SUPPLY AND DEMAND
  

12   PROVIDES A LIMIT ON WHAT THAT PRICING IS?
  

13      A.  AGAIN, THOSE PRICES ARE NEGOTIATED INDIVIDUALLY WITH
  

14   THOSE CUSTOMERS.  SOME OF THEM ARE LOCAL, SOME OF THEM ARE
  

15   NATIONAL, SOME OF THEM ARE REGIONAL, SO THEY ALL HAVE DIFFERENT
  

16   TERMS, CONDITIONS, AND GEOGRAPHIES.
  

17      Q.  NOW, I DON'T WANT TO GET INTO A SEMANTICS DISPUTE OVER
  

18   WHAT YOU CALL INCLUSIVE POOLING AND ME CALLING MANDATORY
  

19   POOLING.  ALL RIGHT?  SO IF WE AVOID THAT --
  

20      A.  FAIR ENOUGH.
  

21      Q.  -- DISCUSSION.  OKAY.
  

22          IS IT REASONABLE, AS AN ECONOMIST, IS IT REASONABLE TO
  

23   ASSERT THAT A MINIMUM REGULATED PRICE SHOULD BE THE SAME IN A
  

24   REGULATED MARKET WHERE INCLUSIVE/MANDATORY PARTICIPATION
  

25   EXISTS, VERSUS VOLUNTARY PARTICIPATION?
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 1      A.  TRY THAT AGAIN.
  

 2      Q.  IS IT REASONABLE TO ASSERT THAT A MINIMUM REGULATED
  

 3   PRICE SHOULD BE THE SAME IN TWO MARKETS; ONE MARKET WHERE THERE
  

 4   IS INCLUSIVE POOLING, WHATEVER YOU WANT TO CALL IT; AND THE
  

 5   OTHER MARKET WHERE THE POOLING IS VOLUNTARY BY MANUFACTURER OF
  

 6   PRODUCTS.
  

 7      A.  I WOULD SAY --
  

 8       JUDGE CLIFTON:  I'M GOING TO ASK YOU TO -- I WANT TO TAKE A
  

 9   BREAK RIGHT NOW.  I WANT YOU TO ASK EXACTLY THAT QUESTION WHEN
  

10   WE COME BACK, MR. ENGLISH, AND MR. HOLLON, YOU MAY THINK ABOUT
  

11   IT WHILE WE'RE ON BREAK.
  

12           LET'S COME BACK AT 3:00.  IT IS NOW 2:45.  BE BACK
  

13   READY TO GO AT 3:00.
  

14       (WHEREUPON, A BREAK WAS TAKEN.)
  

15       JUDGE CLIFTON:  BACK ON RECORD.  IT IS NOW 3:00.
  

16           MR. ENGLISH, YOU MAY RESUME.
  

17       MR. ENGLISH:  BEFORE THE BREAK YOU SUGGESTED THAT I REPEAT
  

18   THE IDENTICAL QUESTION, AND I NODDED TO THE COURT REPORTER, AND
  

19   I HOPE THAT NOD WAS PICKED UP BY HER.  SO IF YOU CAN REPEAT
  

20   BACK MY LAST QUESTION BEFORE THE BREAK.
  

21            (THEREAFTER, THE REQUESTED TESTIMONY
  

22            WAS READ BY THE COURT REPORTER.)
  

23       MR. HOLLON:  ARE YOU SATISFIED THAT'S A FAIR REPRESENTATION
  

24   OF YOUR QUESTION?
  

25       MR. ENGLISH:  I SUSPECT IT IS WORD FOR WORD WHAT I SAID, SO
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 1   I CAN ALWAYS REPHRASE IT, BUT YES.
  

 2       MR. HOLLON:  GOOD ENOUGH.  AND I ASSUME THAT YOU ARE
  

 3   TALKING ABOUT IN FEDERAL MILK MARKETING ORDERS, BECAUSE THAT'S
  

 4   WHAT I'M TALKING ABOUT.
  

 5   BY MR. ENGLISH:
  

 6      Q.  FEDERAL MILK MARKETING ORDERS HAVE VOLUNTARY POOLING OF
  

 7   CLASS III AND CLASS IV MILK, CORRECT?
  

 8      A.  CORRECT.
  

 9      Q.  SO, YES.
  

10      A.  SO YOUR QUESTION IS THOSE AND BROADER.  AND IN FEDERAL
  

11   MILK MARKETING ORDERS, THOSE ARE NATIONWIDE, THOSE PRICES ARE
  

12   NATIONWIDE, THOSE TERMS ARE NATIONWIDE.  THOSE ARE MINIMUM
  

13   PRICES DETERMINED BY UNREGULATED TRANSACTIONS, SURVEYED OVER A
  

14   MONTH, DETERMINED IN ADVANCE OF THEM BEING ANNOUNCED, AND EACH
  

15   OF THOSE ORDERS HAVE POOLING STATISTICS, POOLING TERMS, WHETHER
  

16   THEY BE INCLUSIVE OR VOLUNTARY, THAT ARE SET AS THE APPROPRIATE
  

17   LIMITS FOR THAT ORDER.
  

18          AND SO THE ORDER WE'RE PROPOSING FOR CALIFORNIA WOULD
  

19   HAVE INCLUSIVE POOLING, AND THUS, PRICING TERMS THAT WE THINK
  

20   MINIMUM WOULD APPLY.  SO AT THE END, YES, I WOULD SAY THEY ARE
  

21   REASONABLE.
  

22      Q.  SO EVEN THOUGH THE POOLING DECISION BY THE OPERATION IN
  

23   THE UPPER MIDWEST IS MADE AFTER THE FACT SO IT KNOWS WHAT THE
  

24   PRICE RELATIONSHIPS ARE AT THE TIME IT MAKES THE DECISION OF
  

25   HOW MUCH MILK TO POOL.  CORRECT?
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 1      A.  CORRECT.
  

 2      Q.  BUT IF YOUR CALIFORNIA ORDER IS ADOPTED THE WAY YOU
  

 3   HAVE CONSTRUCTED IT, COMPETITOR OPERATIONS IN CALIFORNIA WOULD
  

 4   NOT GET THAT SAME CHOICE AFTER THE END OF THE MONTH, AS TO
  

 5   WHETHER OR NOT TO POOL MILK AT THOSE PRICES.  CORRECT?
  

 6      A.  CORRECT.  AND I WOULD ALSO SAY THAT THOSE DECISIONS ARE
  

 7   MADE, NOT AT PRICES BELOW THE MINIMUM OR AT PRICES ABOVE THE
  

 8   MINIMUM.
  

 9      Q.  NONETHELESS, WHEN --
  

10      A.  THAT'S A BIG ONE NONETHELESS.
  

11      Q.  WELL, IT'S A BIG NONETHELESS BECAUSE IT HAS TO DO WITH
  

12   REGULATED MINIMUM PRICES FOR MANUFACTURED PRODUCTS ARE HIGH,
  

13   AND IT GIVES THOSE PLANTS AND OPERATE RELATIVE TO THE CLASS 1,
  

14   CORRECT?
  

15      A.  NO.
  

16      Q.  IT NONETHELESS GIVES THEM THE OPPORTUNITY TO CHOOSE
  

17   WHEN TO POOL THEIR MILK, CORRECT?
  

18      A.  CORRECT.
  

19      Q.  OKAY.  BUT YOU WOULD DENY THAT OPPORTUNITY FOR
  

20   COMPETITOR OPERATIONS IN A CALIFORNIA ORDER, CORRECT?
  

21      A.  CORRECT.  AND I WOULD ALSO TELL YOU THAT THAT VARYING
  

22   DECISION IS NOT UNIFORM.  THE DECISION AND THE STANDARDS ARE
  

23   NOT UNIFORM ACROSS THE COUNTRY.  SO IF, FOR EXAMPLE, YOU WERE
  

24   SOMEONE IN ORDER 1, THAT DECISION WOULD HAVE TREMENDOUSLY
  

25   IMPACTS THAN IF YOU WERE IN ORDER 30, OR IN THE SOUTHWEST
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 1   ORDER.  SO YOU DON'T HAVE THE SAME UNIFORM DECISION MAKING
  

 2   PROCESS FACTOR IN ORDERS NOW.
  

 3      Q.  BUT YOU HAVE NO EXISTING FEDERAL ORDER WHERE THE
  

 4   DECISION FACTOR IS THE NULL SET, THAT YOU DON'T GET TO CHOOSE
  

 5   TO POOL OR NOT POOL, CORRECT?
  

 6      A.  CORRECT.
  

 7      Q.  AND IT IS YOUR ECONOMIC OPINION THAT THAT IS A
  

 8   REASONABLE RESULT, TO HAVE THE SAME REGULATED PRICE UNDER THOSE
  

 9   CIRCUMSTANCES?
  

10      A.  YES.  UNDER THE CIRCUMSTANCES AS I DESCRIBED THEM.
  

11       JUDGE CLIFTON:  AND ALTHOUGH THIS QUESTION BEGAN,
  

12   MR. ENGLISH, WITH YOU SAYING YOU DON'T WANT TO QUIBBLE OVER
  

13   WHETHER USING THE TERM MANDATORY OR INCLUSIVE, I MUST SAY, I
  

14   UNDERSTAND THE TERM MANDATORY POOLING.  AND IF INCLUSIVE
  

15   POOLING MEANS THE SAME THING, WE NEED TO ESTABLISH THAT.
  

16           DO YOU UNDERSTAND THEM, MR. HOLLON, TO BE EQUIVALENT?
  

17       MR. HOLLON:  YES.
  

18       MR. ENGLISH:  THANK YOU.
  

19   BY MR. ENGLISH:
  

20      Q.  IF YOU ARE A BUSINESS AND YOU ARE PRESENTED A PRICE FOR
  

21   COMMODITY THAT IS HIGHER THAN WHAT THE MARKET CAN BEAR, WOULD
  

22   YOU BUY IT?
  

23      A.  I THINK YOU NEED A BROADER SET OF TIME AND FRAME.  GIVE
  

24   YOU, AGAIN, THE EXAMPLE I USED WHILE AGO.  IN OCTOBER,
  

25   NOVEMBER, A LOT OF MILK BUYERS IN THE COUNTRY BOUGHT USED TO
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 1   MAKE POWDER.  WHEN THEY ULTIMATELY SOLD IT, IT DIDN'T RETURN
  

 2   WHAT THEY BOUGHT IT FOR.  AND SO THEY MAY HAVE HAD CONTRACTS
  

 3   WITH CUSTOMERS, THEY MAY HAVE HAD SUPPLY RELATIONSHIPS.  SO
  

 4   THAT'S THE BROAD RANGE.  AND I WILL AGREE THAT IF YOU ARE
  

 5   LOOKING ON PAGE 38 OF ECONOMICS 101, THE ANSWER WOULD BE NO.
  

 6   BUT FOR THE PURPOSE WE'RE SITTING HERE TODAY, YOU CAN'T MAKE
  

 7   THOSE TWO COMPARISONS AND EXPECT THEM TO BE UNIVERSAL AND
  

 8   STICK.  MAKES FOR AN EASY QUESTION COMING FROM YOUR MIC TO
  

 9   MINE, BUT WHEN YOU TRY TO APPLY THEM TO THE SITUATION AT HAND,
  

10   YOU CAN'T DO IT THAT WAY.
  

11      Q.  WELL, TALK ABOUT THE SITUATION AT HAND, YOU HAVE
  

12   REFERENCED IT TWICE.  MOST OF THOSE ENTITIES THAT HAD THAT
  

13   PROBLEM, AND I THINK THAT WAS A REAL PROBLEM, I THINK IT IS A
  

14   REAL PROBLEM WITH RESPECT TO LOSSES ON NONFAT DRY MILK.  MOST
  

15   OF THOSE ENTITIES ARE COOPERATIVES, CORRECT?
  

16      A.  CORRECT.
  

17      Q.  AND COOPERATIVES, UNDER FEDERAL MILK MARKETING ORDERS,
  

18   HAVE THE RIGHT TO REBLEND THE PROCEEDS, THE GAINS AND THE
  

19   LOSSES FOR BOTH THE MILK SALES AND MANUFACTURING OPERATIONS,
  

20   THEY HAVE THE RIGHT TO REBLEND THOSE LOSSES AMONG THEIR
  

21   PRODUCERS, CORRECT?
  

22      A.  CORRECT.
  

23      Q.  AND THAT, IN FACT, IS WHAT HAPPENED IN A NUMBER OF
  

24   INSTANCES, WITHOUT MEANING NAMES, ENTITIES BASICALLY HAD TO
  

25   TAKE DEDUCT FROM THEIR MEMBERS CHECKS FOR THAT PURPOSE,
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 1   CORRECT?
  

 2      A.  CORRECT.
  

 3      Q.  NOW, IN THE FEDERAL MILK MARKETING ORDER, CAN
  

 4   PROPRIETARY HANDLERS REBLEND THEIR PROCEEDS WHEN IT COMES TO
  

 5   THE PRICES FOR THE MILK?
  

 6      A.  THEY CANNOT REBLEND THEIR PROCEEDS IN TERMS OF PRICE
  

 7   THEY PAY TO THE DELIVER OF THE MILK.  THEY CAN ONLY REBLEND
  

 8   THEM ON THEIR OWNERS, WHICH IS, IN MY VIEW, NO DIFFERENT THAN
  

 9   THE OWNERS OF THE COOPERATIVES WHO REBLEND.  BUT I WILL AGREE
  

10   WITH YOU, THAT AGAIN, THE REGULATIONS REQUIRE THAT THEY CAN'T
  

11   DO THAT TO THE MILK THAT THEY BOUGHT.
  

12      Q.  AND AT LEAST IN CALIFORNIA, IT'S THE PROPRIETARY
  

13   HANDLERS WHO MAKE MOST OF THE CHEESE, CORRECT?
  

14      A.  CORRECT.
  

15      Q.  SO ON THE OTHER HAND, YOUR COOPERATIVE IS IN THE CHEESE
  

16   BUSINESS HERE IN CALIFORNIA, CORRECT?
  

17      A.  SAY THAT AGAIN?
  

18      Q.  YOUR COOPERATIVE, DAIRY FARMERS OF AMERICA, IS IN THE
  

19   BUSINESS OF MANUFACTURING CHEESE FROM RAW MILK IN CALIFORNIA,
  

20   CORRECT?
  

21      A.  IT IS.  ALL THE REGULATIONS THAT WE'RE PROPOSING IN
  

22   THIS HEARING WOULD APPLY JUST THE SAME TO OUR BUSINESS INTEREST
  

23   IN THE STATE, AS THEY WOULD TO ANYONE ELSE'S.
  

24      Q.  IS YOUR PLANT MAKING A NET PROFIT OF MORE THAN 18 CENTS
  

25   PER POUND OF CHEESE?
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 1      A.  I DO NOT KNOW.  AND IF I DID, I PROBABLY WOULDN'T
  

 2   REVEAL IT.
  

 3      Q.  IN YOUR PLANT OPERATIONS IN CALIFORNIA, CAN YOU
  

 4   GENERATE RETURNS IN YOUR PROPOSAL?
  

 5      A.  I'M NOT DIRECTLY AWARE OF THE CALCULATIONS, SO I HAVE
  

 6   TO ADMIT, I DO NOT KNOW THE ANSWER TO THAT.
  

 7      Q.  WHEN YOU STATE THE CALIFORNIA MILK RETURNS ARE BELOW
  

 8   SIMILARLY SITUATED FEDERAL MILK MARKETING ORDER PRODUCERS
  

 9   THROUGHOUT THE COUNTRY, ARE YOU DEFINING RETURNS AS GROSS
  

10   REVENUES OR NET MARGINS?
  

11      A.  WHERE ARE YOU READING FROM?
  

12      Q.  I AM INTERPRETING.  I MAY BE INTERPRETING, ARE YOU NOT
  

13   DISCUSSING YOUR COMPARISON FOR RETURNS, THE MAILBOX PRICE,
  

14   WHATEVER, ARE YOU COMPARING GROSS REVENUES OR NET MARGINS?
  

15      A.  I THINK WE'RE COMPARING THE MAILBOX MILK PRICE TO
  

16   MAILBOX MILK PRICE.  SO HOWEVER YOU WISH TO CHARACTERIZE THAT,
  

17   THAT'S WHAT OUR COMPARISON FOR THAT PURPOSE WAS.
  

18      Q.  THAT'S NOT NET MARGINS, IS IT?
  

19      A.  NO.
  

20      Q.  YOU MAY WANT TO GET YOUR PEN OUT.
  

21      A.  MY PEN OUT?
  

22      Q.  PEN OR PENCIL.  A HYPOTHETICAL, IF ONE FARM HAS A COST
  

23   OF PRODUCTION OF $16 PER HUNDREDWEIGHT, AND RECEIVES A PRICE OF
  

24   $18 PER HUNDREDWEIGHT, AND ANOTHER FARM HAS A COST PRODUCTION
  

25   OF $22 PER HUNDREDWEIGHT AND RECEIVES A PRICE OF $20 PER

1472



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1   HUNDREDWEIGHT, WHICH FARM ECONOMICALLY HAS THE GREAT, WHICH
  

 2   FARM HAS THE GREATER ECONOMIC INCENTIVE TO PRODUCE MORE MILK?
  

 3      A.  I WOULD SAY IN THAT CASE THEY WOULD HAVE THE SAME
  

 4   INCENTIVE IF THAT WAS THEIR MARGIN.
  

 5       JUDGE CLIFTON:  NO, NO, NO, NO.  BREAK THOSE NUMBERS DOWN
  

 6   AGAIN.
  

 7       MR. HOLLON:  18 MINUS 16 IS 2, AND 22 MINUS 20 IS 2.
  

 8       JUDGE CLIFTON:  BUT THE 22 WAS ON THE LEFT AND THE 20 WAS
  

 9   ON THE RIGHT.  ASK HIM AGAIN, IF YOU WILL, MR. ENGLISH.
  

10       MR. ENGLISH:  YES, THANK YOU, YOUR HONOR.
  

11   BY MR. ENGLISH:
  

12      Q.  SO THE ONE FARM HAS A COST PRODUCTION OF $16, AND
  

13   RECEIVES A PRICE OF 18.  AND THE OTHER FARM HAS A COST
  

14   PRODUCTION OF 22, BUT RECEIVES A PRICE OF 20.
  

15      A.  FARM NUMBER 1.
  

16      Q.  THANK YOU.  TURNING TURN TO EXHIBIT 20 ONE LAST TIME, I
  

17   HOPE.  I THINK, IN ESSENCE, YOU HAVE GOTTEN AT THIS, BUT I WANT
  

18   THE RECORD TO BE REALLY CLEAR.
  

19          SO I'M LOOKING AT TABLE 1J, PAGES 1, 2, 3, AND 4.  AND
  

20   THIS IS A FOLLOW-UP TO THE QUESTIONS FROM MR. DEJONG, IN WHICH
  

21   YOU, I THINK, ACKNOWLEDGE THAT YOU WERE TRYING TO RUN SORT OF
  

22   THE SAME ANALYSIS, WHETHER OR NOT THE WHEY FACTOR CHANGED
  

23   DURING THE TIMEFRAME, CORRECT?
  

24      A.  THE ONLY TIME PERIOD THAT I ACTUALLY QUOTED A VALUE
  

25   DIFFERENCE WAS AUGUST OF '12 TO JULY OF '15.  THE FIRST TWO
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 1   COLUMNS LABELED NATIONAL DAIRY PRODUCT SALES REPORT WHEY, AND
  

 2   DAIRY MARKET INDUCED WESTERN WHEY, MOSTLY 26 TO 25TH, RUN THE
  

 3   ENTIRE TIME.  AND THE PURPOSE OF SHOWING THOSE WAS TO SHOW THAT
  

 4   THERE WASN'T, THERE WAS VERY LITTLE VARIATION BETWEEN THOSE TWO
  

 5   PRICES.  SO NOT MUCH VARIATION IN WHEY PRICES PRODUCED LARGE
  

 6   VARIATION IN THE WHEY CONTRIBUTION NUMBERS, AS I HAVE
  

 7   CALCULATED THEM.  AND SHOWING FROM AUGUST OF '12 TO JULY '15,
  

 8   NOT ACCOUNTING FOR, I FORGOT WHAT THE EXCEPTION WAS FOR
  

 9   MR. DEJONG, GIVE ME A HELP.
  

10       MR. DEJONG:  WHAT WAS THE QUESTION?
  

11       MR. HOLLON:  WHAT WAS THE 8 CENTS THAT I REFERRED TO YOU --
  

12   OH, THE MULTIPLYING BY 96 AND A HALF PERCENT, WAS DOLLARS,
  

13   ROUGHLY $1.71 PER HUNDREDWEIGHT.
  

14   BY MR. ENGLISH:
  

15      Q.  SO WHEN WE SEE THOSE BLANK COLUMNS, YOU HAVE GOT -- YOU
  

16   HAVE GOT EIGHT COLUMNS, CORRECT?
  

17      A.  YES.
  

18      Q.  THE LAST TWO COLUMNS ARE ENTIRELY BLANK FOR PAGES 1, 2,
  

19   3, AND FIRST SEVEN MONTHS OF 2012 ON PAGE 4.
  

20      A.  CORRECT.
  

21      Q.  OKAY.  THEY ARE BLANK BECAUSE YOU DIDN'T MAKE THOSE
  

22   CHANGES, NOT BECAUSE THERE WEREN'T NUMBERS THAT COULD HAVE
  

23   CALCULATE TO GO IN THERE, CORRECT?
  

24      A.  FOR THE PURPOSE OF THIS, IF I HAD RUN THE WHEY
  

25   CONTRIBUTION CALIFORNIA STATE ORDER IN THE SAME WAY AS THE LAST
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 1   30 PLUS LINES, THERE COULD HAVE BEEN NUMBERS IN THERE.
  

 2      Q.  BUT IF YOU RUN THE NUMBERS, THERE WOULD HAVE BEEN
  

 3   DIFFERENT CALCULATIONS.  IF YOU HAD DONE -- POINT IS, YOU
  

 4   WEREN'T DOING THAT CALCULATION.  I JUST WANT TO MAKE SURE
  

 5   NOBODY IN THIS RECORD THINKS THAT THAT CALCULATION WAS RUN FOR
  

 6   THOSE MONTHS WHERE IT'S BLANK?
  

 7      A.  CORRECT.
  

 8      Q.  AND SO FOR INSTANCE, IF IN THE YEAR OF 2007, THE WHEY
  

 9   PRICE CONTRIBUTION FOR CALIFORNIA CREATED SIGNIFICANT LOSSES
  

10   FOR CALIFORNIA PLANTS THAT'S JUST NOT SHOWING UP, BECAUSE YOU
  

11   DIDN'T DO THAT CALCULATION?
  

12      A.  CORRECT.  I DID NOT.
  

13      Q.  YOUR HONOR, I HAVE PROVIDED TO USDA, TO YOURSELF,
  

14   MR. HOLLON AND THE COURT REPORTER, A DOCUMENT TO BE MARKED ON
  

15   THE LETTERHEAD OF MID AMERICA DAIRYMEN, DATED, WEDNESDAY,
  

16   APRIL 3, 1996.  SIGNED BY JOHN WILSON AND ADDRESSED TO
  

17   MR. RICH MCKEE, USDA/AMS DAIRY DIVISION.
  

18      A.  BEFORE YOU GO TO THERE, THE LAST QUESTION YOU ASKED ME,
  

19   YOU SAID DID NOT SHOW, OR IF IT SHOWED, I THINK -- I'M GONNA
  

20   PARAPHRASE -- SIGNIFICANT LOSSES TO THESE PLANTS.  THIS
  

21   COMPARISON DOESN'T SAY ANYTHING ABOUT PLANTS, IT JUST ADDRESSES
  

22   THE CONTRIBUTION TO THE MILK PRICE.  SO NO MATTER WHAT THE
  

23   NUMBER WAS IN THERE, YOU WOULD NEED ADDITIONAL INFORMATION TO
  

24   SAY IT WOULD HAVE CREATED A LOSS TO A PLANT, INCLUDING WHAT
  

25   DIFFERENT PLANTS MAKE, SELL, AND RETURN.
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 1      Q.  AND I ACCEPT THAT.  THE BOTTOM LINE IS, YOU DIDN'T SHOW
  

 2   ANY ANALYSIS OF THAT AT ALL?
  

 3      A.  I DIDN'T.
  

 4      Q.  ALL RIGHT.  COULD I HAVE THIS MARKED, YOUR HONOR?
  

 5       JUDGE CLIFTON:  WILL THIS BE EXHIBIT 33?
  

 6       MS. FRISIUS:  IT WILL BE.
  

 7       JUDGE CLIFTON:  THANK YOU.  LET'S MARK THIS ONE AS
  

 8   EXHIBIT 33.
  

 9            (THEREAFTER, EXHIBIT NUMBER 33 WAS MARKED
  

10            FOR IDENTIFICATION.)
  

11       JUDGE CLIFTON:  IS THERE ANYONE WHO NEEDS A COPY OF
  

12   EXHIBIT 33 THAT DOESN'T HAVE IT?  IF SO, RAISE YOUR HAND.
  

13   THANK YOU FOR DISTRIBUTING THOSE.
  

14       MR. ENGLISH:  YOUR HONOR, I'LL IMMEDIATELY ACKNOWLEDGE
  

15   THERE WAS A PRINTING ISSUE.  I'M NOT LOOKING FOR THE MAP, IT IS
  

16   ON PAGE 2 OF THE LAST PAGE, I'M NOT SURE WHAT THE PRINTING
  

17   ISSUE WAS, THIS IS MATERIAL THAT THE DEPARTMENT RECENTLY PUT UP
  

18   ON ITS WEBSITE WITH RESPECT TO COMMENTS THAT WERE SUBMITTED FOR
  

19   FEDERAL MILK MARKETING ORDER REFORM.  AND I'M LOOKING, NOT AT
  

20   THE MAPS, BUT OBVIOUSLY, WE HAVEN'T NECESSARILY BEEN GIVEN
  

21   THAT.
  

22       JUDGE CLIFTON:  SO YOU HAVE LEFT OFF MY HOME, MR. ENGLISH,
  

23   AND YOURS AS WELL.
  

24       MR. ENGLISH:  UNINTENTIONALLY.  I COULD TELL YOU THAT
  

25   INITIALLY WHEN WE PULLED THIS DOWN, THE FORMATTING WAS EVEN
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 1   MORE COMPLEX.  WE HAVE BEEN WORKING WITH IT SINCE WE GOT IT,
  

 2   BUT I'LL LET MR. BESHORE, IF HE WANTS TO BE HEARD ON THE
  

 3   SUBJECT.
  

 4       MR. BESHORE:  NO, I'M JUST OBSERVING THAT IT, WHAT I
  

 5   RECEIVED IS A SIX OR SEVEN-PAGE DOCUMENT, BUT IT SEEMS TO HAVE
  

 6   TWO LETTERS ATTACHED TOGETHER, FOUR MONTHS OR SO APART, AND I
  

 7   DIDN'T KNOW IF THAT WAS THE INTENTION.  BUT THAT'S A LITTLE
  

 8   CONFUSING, PERHAPS.
  

 9       MR. ENGLISH:  THEY ARE GROUPED TOGETHER THAT WAY ON THE
  

10   WEBSITE, AND WE DID NOT MANIPULATE THE DOCUMENT IN ANYWAY.  SO
  

11   I AGREE IT IS A LITTLE BIT CONFUSING.  THE FIRST PAGE IS DATED
  

12   APRIL 3RD, 1996.  THE THIRD PAGE IS DATED, FRIDAY, AUGUST 9,
  

13   1996.  AND I WOULD SAY THAT IT IS MY UNDERSTANDING THAT THE
  

14   DEPARTMENT HAD TO RETRIEVE THESE DOCUMENTS OFF OF A DIFFERENT
  

15   COMPUTER MEDIUM, AND HAD TO RESTORE THEM.  AND THAT IN THAT
  

16   RESTORATION PROCESS, I SUSPECT THAT, YOU KNOW, THINGS MAY HAVE
  

17   HAPPENED.  I MEAN, I WOULD ALSO NOTE, MR. BESHORE, THAT THE
  

18   FIRST DOCUMENT WHICH I DO -- I SUSPECT IT MAY BE TWO DOCUMENTS,
  

19   BUT AGAIN THIS IS HOW IT'S GROUPED.  THAT OFF THE TOP OF THE
  

20   PAGE DATED WEDNESDAY, APRIL 3RD, 1996, THERE IS AN FOR-33,
  

21   WHICH I SUSPECT IS A NUMBERING SYSTEM FROM THE DEPARTMENT FOR
  

22   FEDERAL ORDER REFORM, AND SO THAT WAS DOCUMENT 33.  AND WHEN
  

23   YOU TURN TO PAGE 3 THAT IS DATED FRIDAY, AUGUST 9, 1996, IT HAS
  

24   FOR-111, WHICH I SUSPECT MEANS IT WAS FEDERAL ORDER REFORM
  

25   DOCUMENT NUMBER 111.
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 1           I'M CERTAINLY HAPPY TO HAVE THE DEPARTMENT EXPLAIN, BUT
  

 2   WE ARE DEEPLY GRATEFUL THE DEPARTMENT WAS ABLE TO RETRIEVE AND
  

 3   RESTORE DOCUMENTS THAT CAME FROM A DIFFERENT MEDIUM.  AND WE
  

 4   SIMPLY, WE DIDN'T WANT THE OPPOSITE ACCUSATION THAT SOMEHOW WE
  

 5   HAD TORN THE DOCUMENT APART, BECAUSE THIS IS HOW IT CAME OFF
  

 6   THE INTERNET.
  

 7       MR. RICHMOND:  YEAH.  BILL RICHMOND, USDA.  MR. ENGLISH'S
  

 8   DESCRIPTION OF THE LABELING SYSTEM OF THIS DOCUMENT IS INDEED
  

 9   CORRECT.
  

10       JUDGE CLIFTON:  THANK YOU.
  

11   BY MR. ENGLISH:
  

12      Q.  SO MR. HOLLON, THE, BOTH LETTERS -- ALTHOUGH I REALLY
  

13   WANT TO FOCUS ON FOR-111, WHICH STARTS ON PAGE 3.  BOTH LETTERS
  

14   ARE SIGNED BY JOHN WILSON, VICE PRESIDENT OF FLUID MILK
  

15   MARKETING, ECONOMIC ANALYSIS.  WHO IS HE?
  

16      A.  HE IS AN EMPLOYEE OF DAIRY FARMERS OF AMERICA.
  

17      Q.  DO YOU REPORT TO HIM?
  

18      A.  I DO.
  

19      Q.  AND YOU WERE AT MID-AMERICA DAIRYMEN IN 1996?
  

20      A.  NO.
  

21      Q.  SORRY, YOU WERE WITH ASSOCIATE MILK PRODUCERS?
  

22      A.  I WAS.
  

23      Q.  NONETHELESS, MID-AMERICA DAIRYMEN IS A PART OF WESTERN
  

24   DAIRY FARMERS OF AMERICA TODAY, CORRECT?
  

25      A.  IT IS.
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 1      Q.  COULD YOU READ THE LAST SENTENCE ON THE FIRST PAGE OF
  

 2   THE AUGUST 9TH, 1996, LETTER, RICH MCKEE, FROM JOHN WILSON AS
  

 3   THE DOCUMENT LABELED FOR-111?
  

 4      A.  "CLASS III AND CLASS IV PRICES IN THE MIDWEST SHOULD BE
  

 5   HIGHER THAN THE WEST COAST."
  

 6      Q.  YOUR HONOR, I WOULD MOVE THE ADMISSION OF EXHIBIT 33.
  

 7       MR. BESHORE:  MAY I INQUIRE FOR WHAT PURPOSE IT WOULD BE
  

 8   ADMITTED?
  

 9       JUDGE CLIFTON:  WELL, HE LOVES THAT SENTENCE THAT WE JUST
  

10   HAD READ.
  

11       MR. BESHORE:  I OBJECT TO ITS ADMISSION FOR THE USE OF, YOU
  

12   KNOW, THAT SENTENCE IN THIS HEARING.  AND IT IS ON THE BASIS OF
  

13   RELEVANCE, WHICH, YOU KNOW, MAYBE THERE'S SOME RELEVANCE
  

14   PARAMETERS IN THIS HEARING, I GUESS THAT'S PERHAPS SOME DEBATE.
  

15           BUT IN ORDER FOR THIS TO HAVE ANY RELEVANCE IN THIS
  

16   HEARING, YOU MUST ATTRIBUTE THE STATEMENT OF A PREDECESSOR OF A
  

17   PARTY ABOUT PRICES IN THE FEDERAL ORDER REFORM PROCESS IN 1996.
  

18   I THINK THAT'S VERY DUBIOUS ON EVIDENTIARY GROUNDS.  YOU HAVE
  

19   GOT THE ADDITIONAL, THE ADDITIONAL ISSUE HERE OF TIMING, AND
  

20   TENUOUSNESS TO ANY, FOR PROBATIVE, FOR, YES, FOR PROBATIVE
  

21   PURPOSES.  TENUOUSNESS OF THIS 1996 LETTER, EVEN IF IT HAD BEEN
  

22   WRITTEN BY MR. HOLLON, WHICH IT WASN'T, IN THIS HEARING.  SO IT
  

23   DOESN'T, IT ONLY ADDS BULK AND NO WEIGHT OF ANY SUBSTANCE.
  

24       JUDGE CLIFTON:  YOU HAVE JUST STATED THE MAGIC WORD,
  

25   MR. BESHORE, AND THAT IS THE WEIGHT TO WHICH IT IS ENTITLED.
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 1   IT'S 19-YEARS OLD, I DON'T KNOW IF THAT STATEMENT HAS ANY
  

 2   RELEVANCE TODAY, BUT I'LL ADMIT IT.  EVERYONE CAN TAKE IT FOR
  

 3   WHATEVER WEIGHT IT'S WORTH.
  

 4       MR. ENGLISH:  SORT OF LIKE THE DATA FROM 1996, YOUR HONOR?
  

 5       JUDGE CLIFTON:  NO.
  

 6       MR. VLAHOS:  IT IS CALLED GRATUITOUS.
  

 7       MR. ENGLISH:  IT IS CALLED ACCURATE.  I MEAN, WE ARE FACED,
  

 8   YOUR HONOR, WITH -- YOU HAVE JUST SAID WHAT THE WEIGHT IS, AND
  

 9   I, YOU KNOW, MAYBE YOU ARE RIGHT.  BUT, YOU KNOW, WHAT WE'RE
  

10   FACED WITH HERE IS, YOU KNOW, IF AN IDEA THAT WE'RE GOING TO
  

11   RELY ON DISORDERLY MARKETING BASED UPON DATA FROM 19 YEARS AGO,
  

12   IF ONE HAS WEIGHT, THE OTHER HAS WEIGHT
  

13       JUDGE CLIFTON:  YOU COULD BE RIGHT.  SOMETIMES, THOUGH --
  

14   SOMETIMES DATA STILL HAS SOME VALUE TO SHOW CHANGES, TRENDS AND
  

15   SO FORTH, WHEREAS OPINIONS MAY HAVE TO BE BROUGHT UP-TO-DATE.
  

16   IN ANY EVENT, FORTUNATELY IT IS NOT FOR ME TO DECIDE.
  

17       MR. ENGLISH:  THAT'S FINE, YOUR HONOR.
  

18       JUDGE CLIFTON:  I DO ADMIT IT INTO EVIDENCE EXHIBIT 33,
  

19   OVER OBJECTION.
  

20            (THEREAFTER, EXHIBIT NUMBER 33 WAS
  

21            RECEIVED INTO EVIDENCE.)
  

22       JUDGE CLIFTON:  WAS THAT YOUR ONLY QUESTION OF MR. HOLLON
  

23   WITH REGARD TO THIS DOCUMENT?
  

24       MR. HOLLON:  OH, I MAY HAVE MORE AT ANOTHER TIME WITH
  

25   RESPECT TO OTHER TESTIMONY, BUT WITH RESPECT TO HIS TESTIMONY
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 1   NOW, YES.
  

 2       MR. HOLLON:  WHAT WAS THIS NUMBER?
  

 3       MR. ENGLISH:  33.
  

 4       MR. HOLLON:  IT'S ALREADY NUMBERED.
  

 5   BY MR. ENGLISH:
  

 6      Q.  DO YOU AGREE, MR. HOLLON, WITH THE FOLLOWING STATEMENT:
  

 7           "THROUGHOUT THE OPERATION OF A FEDERAL MILK MARKETING
  

 8   ORDER SYSTEM, THE SECRETARY HAS USED CLASSIFIED PRICING
  

 9   PRIMARILY FOR THE PURPOSE OF OBTAINING SUPPLY OF MILK FOR FLUID
  

10   USE?"
  

11      A.  NO.
  

12      Q.  DO YOU AGREE WITH THE FOLLOWING STATEMENT:
  

13           "WHILE THE SECRETARY COULD HAVE INCLUDED IN THE FEDERAL
  

14   ORDER REGULATORY SYSTEM, ALL MILK AND ALL HANDLERS THEREOF, HE
  

15   WISELY DEVELOPED THE FEDERAL MILK MARKETING ORDER SYSTEM TO
  

16   INCLUDE ONLY MILK SUITABLE FOR HUMAN CONSUMPTION IN THE FLUID
  

17   FORM, DELIVERED BY DAIRY FARMERS FOR THEIR COOPERATIVES, OTHER
  

18   HANDLERS ASSOCIATED WITH THE FLUID MARKET?"
  

19      A.  NO.
  

20      Q.  DO YOU AGREE WITH THE FOLLOWING STATEMENT:
  

21          "THE POSITION OF THE FEDERAL ORDER SYSTEM WAS DESIGNED
  

22   TO OBTAIN A SUPPLY OF MILK FOR FLUID USE, HAS BEEN CLEARLY
  

23   STATED BY THE AGRICULTURAL MARKETING SERVICE, UNITED STATES
  

24   DEPARTMENT OF AGRICULTURE, IN THEIR WIDELY-CIRCULATED BROCHURE
  

25   REFERRED TO AS, 'QUESTIONS AND ANSWERS ON FEDERAL MILK
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 1   MARKETING ORDERS.'"
  

 2      A.  I SUPPOSE I SHOULD ASK YOU AT LEAST TO TELL ME WHO YOU
  

 3   ARE QUOTING IN EACH OF THOSE.
  

 4      Q.  I THINK I'M ENTITLED TO ASK THE WITNESS, WHETHER YOU
  

 5   AGREE OR NOT, AND MAYBE I'LL TELL YOU WHEN I'M DONE.
  

 6       JUDGE CLIFTON:  WOULD YOU ASK THAT ONE AGAIN, PLEASE?
  

 7       MR. ENGLISH:  OF COURSE.
  

 8   BY MR. ENGLISH:
  

 9      Q.  THE POSITION -- WOULD YOU AGREE WITH THE FOLLOWING
  

10   STATEMENT:
  

11           "THE POSITION OF THE FEDERAL ORDER SYSTEM IS DESIGNED
  

12   TO OBTAIN A SUPPLY OF MILK FOR FLUID USE, HAS BEEN CLEARLY
  

13   STATED BY THE AGRICULTURAL MARKETING SERVICE, UNITED STATES
  

14   DEPARTMENT OF AGRICULTURE, IN THEIR WIDELY-CIRCULATED BROCHURE
  

15   REFERRED TO AS, QUOTE, 'QUESTIONS AND ANSWERS ON FEDERAL MILK
  

16   MARKETING ORDERS.'"
  

17       JUDGE CLIFTON:  WILL YOU READ TO HIM THE PORTION OF THAT
  

18   DOCUMENT THAT YOU ARE REFERRING TO?
  

19       MR. ENGLISH:  I AM QUOTING, I'M ASKING A QUESTION, YOUR
  

20   HONOR, FROM A TRANSCRIPT.  AND I'M QUOTING DIRECTLY FROM THAT
  

21   TRANSCRIPT, AND I DON'T HAVE THAT WITH ME RIGHT NOW.  I'M SURE
  

22   I CAN GET IT.  I'M ASKING WHETHER WITH HE AGREES WITH THE
  

23   STATEMENT.
  

24       JUDGE CLIFTON:  WELL, HOW CAN HE AGREE WITH IT UNTIL HE
  

25   KNOWS WHAT IT SAYS IN THE QUESTION AND ANSWER SECTION, OR WHAT
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 1   IT USED TO SAY, IF IT'S DIFFERENT TODAY?
  

 2   BY MR. ENGLISH:
  

 3      Q.  AE YOU FAMILIAR WITH THAT DOCUMENT, MR. HOLLON?
  

 4      A.  I'M NOT CERTAIN.  IF I SAW IT, I MAY BE FAMILIAR.
  

 5       MR. ENGLISH:  GIVE ME A MOMENT, YOUR HONOR, I'M GOING TO BE
  

 6   HAVING SOME ASSISTANCE.  YOUR HONOR, I'LL MOVE ON.  I'LL MOVE
  

 7   ON.
  

 8       JUDGE CLIFTON:  THAT'S GREAT.  THANK YOU.
  

 9   BY MR. ENGLISH:
  

10      Q.  DO YOU AGREE WITH THE FOLLOWING STATEMENTS:
  

11           STATEMENT, SINGULAR -- "NUMEROUS DECISIONS SPECIFICALLY
  

12   STATE THIS SAME PURPOSE WITH RESPECT TO FLUID USE."
  

13       MR. BESHORE:  I OBJECT TO THAT QUESTION, IT IS VAGUE.  SAME
  

14   PURPOSE AS WHAT?
  

15       JUDGE CLIFTON:  COME TO THE MIC, PLEASE.
  

16       MR. BESHORE:  THAT QUESTION IS UNANSWERABLY VAGUE, BECAUSE
  

17   IT HAS AN UNSTATED REFERENCE.  SAME PURPOSE, WHATEVER THAT IS.
  

18       JUDGE CLIFTON:  I AGREE WITH YOU, MR. BESHORE.  IF YOU WANT
  

19   TO FIND A DECISION AND QUOTE IT AND ASK HIM IF HE AGREES WITH
  

20   THE STATEMENT IN THAT, AS QUOTED IN THAT DECISION.
  

21       MR. ENGLISH:  AND, YOUR HONOR, I THINK I'M ENTITLED TO ASK
  

22   WHETHER HE AGREES WITH A STATEMENT.  I MEAN, I WILL EXPLAIN
  

23   WHAT IT IS IN A MOMENT, I MEAN, BUT THIS IS A SWORN STATEMENT
  

24   IN A HEARING.
  

25       JUDGE CLIFTON:  ALL RIGHT.  AFTER HE'S EXPLAINED IT, YOU
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 1   MAY RESPOND TO HIS QUESTION.
  

 2       MR. HOLLON:  THANK YOU.
  

 3   BY MR. ENGLISH:
  

 4      Q.  I THINK YOU TOLD ME YESTERDAY YOU KNOW WHO GEORGE JUNG
  

 5   IS?
  

 6      A.  I DO.
  

 7      Q.  WAS HE, AT ONE TIME, THE VICE PRESIDENT OF RAW MILK
  

 8   MARKETING FOR THE EASTERN GROUP, MID-AMERICAN DAIRYMEN?
  

 9      A.  I DON'T KNOW IF HE WAS THAT OR NOT.  HE WASN'T IN
  

10   AMERICA DAIRYMEN.  ACTUALLY, I DON'T KNOW THAT EITHER.
  

11      Q.  YOUR HONOR, I AM READING FROM A TRANSCRIPT.
  

12   UNITED STATES DEPARTMENT OF AGRICULTURE, AGRICULTURAL MARKETING
  

13   SERVICE, IN RE:  MILK IN THE CAROLINAS AND CERTAIN OTHER
  

14   MARKETING AREAS, HEARING ON PROPOSED AMENDMENTS TO TENTATIVE
  

15   MARKETING AGREEMENTS AND ORDERS, DOCKET NUMBER A95-22.  A
  

16   HEARING HELD BEFORE THE HONORABLE DOROTHEA BAKER,
  

17   ADMINISTRATIVE LAW JUDGE, ON SEPTEMBER 19TH, 1995, AT 9:00
  

18   A.M., AT THE GRANADA SUITE HOTEL, 1302 WEST EAST TREE STREET,
  

19   ATLANTA, GEORGIA.
  

20           AND I'M READING FROM THE TESTIMONY OF MR. GEORGE JUNG.
  

21       MR. BESHORE:  THAT'S HELPFUL.  WHAT'S THE PURPOSE?  SAME
  

22   PURPOSE?
  

23       JUDGE CLIFTON:  HE LIKES THE QUOTES.
  

24           MR. VLAHOS, DID YOU HAVE SOMETHING TO ADD?
  

25       MR. VLAHOS:  ONLY THAT I DIDN'T CATCH THE LAST NAME.  I
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 1   NEED THE SPELLING OF THAT.
  

 2       MR. ENGLISH:  JUNG, J-U-N-G.
  

 3       JUDGE CLIFTON:  I DON'T THINK THIS IS USEFUL.  I KNOW YOU
  

 4   LIKE THE QUOTES, YOU CAN QUOTE THEM IN YOUR BRIEF, BUT IT'S
  

 5   1995, IT'S CAROLINAS, I DON'T KNOW --
  

 6       MR. ENGLISH:  IT WAS 1995, BUT YOUR HONOR, THIS IS A
  

 7   WITNESS TESTIFYING ABOUT -- THIS IS A WITNESS FROM AN ENTITY
  

 8   THAT IS PART OF DFA TODAY, TESTIFYING ABOUT THE PURPOSES OF THE
  

 9   ACT.  AND I THINK THAT THAT IS HIGHLY RELEVANT AND ENTIRELY
  

10   APPROPRIATE TO CROSS-EXAMINE THIS WITNESS WHO IS TAKING
  

11   POSITIONS THAT MAY BE DIFFERENT FROM THAT.
  

12       JUDGE CLIFTON:  WELL, LET'S ASSUME THAT THERE'S SOME
  

13   EVIDENCE IN THIS HEARING THAT SAYS ALL AREAS OF THE COUNTRY ARE
  

14   ADEQUATELY SUPPLIED WITH FLUID MILK.  DOES THAT MEAN THAT ALL
  

15   PURPOSES HAVE BEEN FULFILLED AND THERE'S NO FURTHER PURPOSE FOR
  

16   FEDERAL MILK MARKETING ORDERS?
  

17       MR. ENGLISH:  NO, BUT IT SEEMS TO ME THAT THE UNDERLYING
  

18   QUESTION HERE GOES TO THE QUESTION OF DISORDERLY MARKETING AND
  

19   WHAT IT APPLIES TO.  AND THERE HAS BEEN TESTIMONY HERE ABOUT
  

20   THE APPROPRIATE PRICE LEVEL OF CLASS 4B IN CALIFORNIA, VERSUS
  

21   CLASS III, AND IT IS OUR POSITION THAT THAT DOES NOT, AND
  

22   CANNOT CONSTITUTE A DISORDERLY MARKETING CONDITION, WHEN THE
  

23   PURPOSE OF THE ACT, AS ACKNOWLEDGED BY DFA'S PREDECESSOR
  

24   ORGANIZATION, MID-AMERICA DAIRYMEN, IS TO BRING FORTH AN
  

25   ADEQUATE SUPPLY OF MILK FOR FLUID USE.  AND FOR THIS WITNESS TO
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 1   DISAGREE WITH THOSE STATEMENTS, WHEN THOSE STATEMENTS HAVE BEEN
  

 2   MADE IN PRIOR TESTIMONY WHEN IT WAS IN THE INTERESTS OF
  

 3   MID-AMERICA DAIRYMEN/DFA TO MAKE THOSE STATEMENTS, I THINK IS
  

 4   HIGHLY PROBATIVE OF THE CREDIBILITY OF THIS WITNESS.
  

 5       JUDGE CLIFTON:  GOODNESS GRACIOUS, MR. ENGLISH.
  

 6       MR. ENGLISH:  WELL, WE'RE GOING TO HAVE A LOT OF ARGUMENT.
  

 7       MR. BESHORE:  YOUR HONOR, DFA HAS LITERALLY -- THERE HAVE
  

 8   LITERALLY BEEN HUNDREDS OF SMALL DAIRY FARMER COOPERATIVES THAT
  

 9   HAVE, BY VOTE OF THE MEMBERS, MERGED TO BECOME DAIRY FARMERS OF
  

10   AMERICA TODAY, LITERALLY HUNDREDS, DEPENDING HOW FAR YOU WANT
  

11   TO GO BACK.
  

12           IF WE, IN THIS HEARING, ARE BOUND BY EVERY STATEMENT
  

13   MADE BY ANY OFFICER OF ANY OF THOSE ORGANIZATIONS AT ANY TIME,
  

14   IT'S LUDICROUS.  AND, YOU KNOW, THIS TESTIMONY, AT THAT
  

15   HEARING, BECAUSE IT WAS MADE BY SOMEONE FROM A COOPERATIVE
  

16   WHICH LATER BECAME PART OF DFA, DAIRY FARMERS OF AMERICA, FOR
  

17   WHICH BY WHOM MR. HOLLON IS EMPLOYED AND WHO IS A PROPONENT IN
  

18   THIS HEARING, FOR THAT TO BE ATTRIBUTABLE TO DFA, I THINK IS
  

19   NONSENSE.
  

20       JUDGE CLIFTON:  IN ADDITION, MR. ENGLISH, EVEN IF THAT'S A
  

21   PRIMARY PURPOSE, THERE'S SO MUCH MORE INVOLVED IN THIS HEARING
  

22   THAN MAKING SURE THERE'S AN ADEQUATE SUPPLY OF FLUID MILK IN
  

23   CALIFORNIA.  I MEAN, THERE'S JUST SO MUCH INVOLVED.
  

24           I THINK IT'S NOT PROBATIVE TO DETERMINE WHETHER OR NOT
  

25   MR. HOLLON AGREES WITH THE STATEMENTS.  I THINK IT'S NOT EVEN
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 1   PROBATIVE TO DWELL ON THE STATEMENTS THEMSELVES.  YOU ARE NOT
  

 2   PERSUADING ME OF ANYTHING.  DO YOU WANT TO PERSIST IN THIS LINE
  

 3   OF QUESTIONING?
  

 4       MR. ENGLISH:  WELL, I'M NOT AS CONCERNED ABOUT PERSUADING
  

 5   YOU, BUT I WILL CERTAINLY NOTE MY EXCEPTION, AND THINK THAT IT
  

 6   IS ABSOLUTELY IMPERATIVE.  WE CAN TALK ABOUT A LOT OF THINGS IN
  

 7   THIS HEARING, YOUR HONOR, BUT THE SECRETARY HAS 80 YEARS OF
  

 8   HISTORY, MAYBE 90 NOW, 80 YEARS OF HISTORY, OF WHAT THE
  

 9   SECRETARY HAS SAID MATTERS.  AND IT'S NOT A MODEST LITTLE COOP
  

10   THAT WAS WOUND UP IN A DFA, WE'RE TALKING ABOUT MID-AMERICAN
  

11   DAIRYMEN, WHICH, BY THE WAY, WAS LOCATED IN KANSAS CITY,
  

12   MISSOURI, WHERE THE HEADQUARTERS OF DFA IS TODAY.
  

13       MR. HOLLON:  THAT'S NOT TRUE.
  

14       MR. ENGLISH:  AND SO WE ARE LOOKING AT THE STATEMENTS OF A
  

15   VERY SIGNIFICANT ENTITY, AND A SENIOR EMPLOYEE, MADE ON BEHALF
  

16   OF AN ENTITY WHICH HAPPENED TO BE CONSISTENT WITH SECRETARY'S
  

17   STATEMENTS WITH RESPECT TO WHAT MATTERS.  AND THIS WITNESS, AND
  

18   AS FASCINATING AND OBVIOUSLY IMPORTANT AS THEIR TESTIMONY WAS
  

19   YESTERDAY THE DAIRY FARMERS, ARE TALKING ABOUT AN ENTIRELY
  

20   DIFFERENT SUBJECT.  AND IT IS IMPERATIVE THAT WE COME BACK TO
  

21   WHAT THE PROGRAM IS ABOUT.
  

22           WE'RE GOING TO HAVE A HEARING, YOUR HONOR, OBVIOUSLY.
  

23   WE RESPECTFULLY DISAGREE IN OUR LETTER TO THE DEPARTMENT.  WE
  

24   THOUGHT THE DEPARTMENT SHOULD ADDRESS THE ISSUE OF DISORDERLY
  

25   MARKETING UNDER 900.3.  WE DON'T BELIEVE THERE IS DISORDERLY
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 1   MARKET.
  

 2           I'M CONCLUDING MY EXAMINATION OF MR. HOLLON BY POINTING
  

 3   OUT THAT UNTIL TODAY AND THIS PROCEEDING, THIS TESTIMONY OF
  

 4   MR. JUNG HAD, BY THE WAY GOES TO SALT LAKE CITY AND OTHER
  

 5   PLACES, HE'S CONSISTENT WITH THE DEPARTMENT, AND NOW -- NOW,
  

 6   FOR A CALIFORNIA FEDERAL MILK ORDER HEARING, THEY WANT THE
  

 7   RULES TO CHANGE.  AND I THINK IT IS IMPORTANT FOR THIS RECORD
  

 8   TO KNOW THAT THAT'S NOT WHAT THIS ORGANIZATION, MID-AMERICA
  

 9   DAIRYMEN, WHICH IS A MAJOR PART OF DFA, HAS HISTORICALLY
  

10   UNDERSTOOD THE PROGRAM TO BE.
  

11           I WILL NOT PERSIST.  I DO EXCEPT TO THE CONCEPT THAT I
  

12   SHOULD STOP, BUT I WILL ACCEDE TO THE REQUEST.  I RESPECTFULLY
  

13   DISAGREE.  AND I'M DONE.
  

14       JUDGE CLIFTON:  THANK YOU, MR. ENGLISH.  I ACCEPT
  

15   EVERYTHING YOU SAID AS ARGUMENT, AND YOU MAY REPEAT IT IN YOUR
  

16   BRIEFS.  IT'S GOOD SUBJECT MATTER FOR ARGUMENT.  I DO NOT THINK
  

17   IT IS FRUITFUL TO USE IT FOR CROSS-EXAMINATION OF MR. HOLLON.
  

18   I NOTE YOUR EXCEPTION FOR THE RECORD.
  

19       MR. HOLLON:  SO IS THIS EXHIBIT IN OR OUT?  YOU DIDN'T
  

20   ACCEPT IT, DOES THAT MEAN --
  

21       MR. ENGLISH:  I THOUGHT I MOVED 33.
  

22       JUDGE CLIFTON:  I ADMITTED INTO EVIDENCE, EXHIBIT 33, OVER
  

23   OBJECTION.  BUT NOW WE'RE TALKING, NOT ABOUT A DOCUMENT, BUT
  

24   ABOUT READING FROM A TRANSCRIPT FROM --
  

25       MR. ENGLISH:  1995.
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 1       JUDGE CLIFTON:  1995.  YEAH.  I KIND OF AGREE WITH
  

 2   STATEMENTS THAT HAVE BEEN SUGGESTED BY A NUMBER OF PEOPLE THAT
  

 3   MORE RECENT HISTORY IS MORE USEFUL WITH REGARD TO THIS.  IF
  

 4   WE'RE TALKING, THOUGH, ABOUT AN 80-YEAR POLICY, I UNDERSTAND
  

 5   THAT YOU WOULD GO BACK 19 YEARS.
  

 6       MR. HOLLON:  COULD WE ASK ABOUT THE DATES OF THE OTHER TWO
  

 7   QUOTES?
  

 8       MR. ENGLISH:  ALL THE QUOTES WERE FROM THE SAME TRANSCRIPT,
  

 9   THE SAME TESTIMONY.
  

10       MR. HOLLON:  THANK YOU.
  

11       MR. ENGLISH:  AND, YOUR HONOR, I WILL SIT DOWN, BUT I
  

12   ABSOLUTELY AGREE, WE SHOULD BE LOOKING AT RECENT DATA.
  

13       JUDGE CLIFTON:  I THINK SO, TOO.  MR. VLAHOS?
  

14       MR. VLAHOS:  JUST FOR THE RECORD, I WOULD NOTE THAT THERE
  

15   IS A DIFFERENT KIND OF OLD DATA.  THERE'S OLD DATA THAT RELATES
  

16   TO THINGS IN THE PAST THAT ARE NO LONGER THERE, THERE IS DATA
  

17   THAT IT MAYBE SOMEWHAT OLDER VINTAGE BUT ARE ACTUALLY INVENTED
  

18   IN CURRENT FEDERAL MILK MARKETING ORDERS.  SO EVEN THOUGH THE
  

19   ORDERS MAY BE BASED ON OLD DATA, THEY ARE IN MILK MARKETING
  

20   ORDERS THAT EXIST TODAY.
  

21       JUDGE CLIFTON:  THANK YOU.
  

22       MR. ENGLISH:  I'LL BE BRIEF, YOUR HONOR.  WE'RE IN A
  

23   PROMULGATION HEARING, AND DATA THAT NEEDS TO BE SUBMITTED,
  

24   NEEDS TO BE CURRENT DATA.  AND YOU KNOW, I'M NOT GOING TO GO
  

25   BACK AND GIVE OTHER DOCUMENTS, FOR NOW, SINCE THAT'S NOT YOUR
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 1   PREFERENCE.  BUT THIS IDEA THAT ALIGNMENT TRUMPS CURRENT
  

 2   MARKETING CONDITIONS IS ALSO NOT USDA POLICY.
  

 3       JUDGE CLIFTON:  I -- COME BACK TO THE MICROPHONE.  THAT
  

 4   ALIGNMENT TRUMPS CURRENT MARKETING CONDITIONS?
  

 5       MR. ENGLISH:  THAT ALIGNMENT IS THE BE ALL AND END ALL.
  

 6   THAT THAT CAN TRUMP THE USE, INSTEAD, OF CURRENT MARKETING
  

 7   CONDITIONS SUCH AS STUDIES DONE IN 2011 USING 2006 DATA.
  

 8           NOW, IT'S ARGUMENT -- I'M SAYING IT IS ARGUMENT, BUT
  

 9   I'M RESPONDING TO MR. VLAHOS' STATEMENT DIRECTLY.  HE MADE THE
  

10   ARGUMENT AND I'M RESPONDING TO THE ARGUMENT.
  

11           THE PROBLEM IS THAT THE DATA THAT IS EMBEDDED IN THE
  

12   EXISTING FEDERAL MILK MARKETING ORDERS IS OLD DATA.  EVEN AS
  

13   YOU HAVE INDICATED, THE TESTIMONY FROM MR. JUNG IS OLD
  

14   TESTIMONY, EVEN THOUGH IT IS WITHIN A YEAR OF THE DATA.
  

15           WE ARE TRYING TO ESTABLISH A BRAND NEW FEDERAL MILK
  

16   MARKETING ORDER.  AND WE DO BELIEVE THAT A PRINCIPAL FALLACY IN
  

17   THE DISORDERLY MARKETING ARGUMENT PRESENTED IN THE LAST THREE
  

18   DAYS OR, IF I MAY -- IS THAT THE ALIGNMENT ISSUE EFFECTIVELY
  

19   GOVERNS, BECAUSE USDA IN FEDERAL ORDER REFORM, MADE DECISIONS
  

20   ABOUT A CLASS 1 PRICE SURFACE THAT IS BASED ON DATA FROM 1996,
  

21   AND THERE IS CLEARLY NEWER DATA AVAILABLE THAT HAS NOT BEEN
  

22   MADE AVAILABLE, NOT TESTIFIED TO BY PROPONENTS.
  

23       JUDGE CLIFTON:  MR. BESHORE?
  

24       MR. BESHORE:  ALL I WANT TO DO HERE IS NOTE THAT I DON'T
  

25   AGREE WITH ANYTHING MR. ENGLISH SAID.  I'M NOT GOING TO ARGUE
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 1   IT NOW, WE'LL BRIEF IT, WE'LL HAVE TESTIMONY.  WE WANT TO GET
  

 2   ON WITH THE HEARING AND WE CAN ARGUE THAT UNTIL THE COWS COME
  

 3   HOME, I GUESS.
  

 4       JUDGE CLIFTON:  MR. VETNE?  DID YOU WANT TO ADD TO THE --
  

 5   I -- I KNOW WE'RE HERE TO TAKE EVIDENCE, NOT JUST ARGUMENT.
  

 6   DID YOU WANT TO SAY ANYTHING BYWAY OF ARGUMENT OR DO YOU HAVE
  

 7   QUESTIONS MR. HOLLON?
  

 8       MR. VETNE:  THESE ARE THE REST OF MY QUESTIONS, YOUR HONOR.
  

 9       JUDGE CLIFTON:  COME FORWARD, PLEASE.  YOU DON'T HAVE TO
  

10   PERSUADE ME THAT YOU ARE ALLOWED TO ASK HIM QUESTIONS, I JUST
  

11   WANTED TO KNOW WHAT YOU WERE, WHAT YOUR PURPOSE WAS.
  

12       MR. VETNE:  OKAY.  IT'S A GOOD THING I SAT -- IT IS A GOOD
  

13   THING I SAT DOWN.
  

14       JUDGE CLIFTON:  STATE YOUR NAME AGAIN.
  

15       MR. VETNE:  JOHN VETNE, V-E-T-N-E, REPRESENTATIVE FOR
  

16   HILMAR CHEESE.
  

17                  CROSS-EXAMINATION (CONTINUED)
  

18   BY MR. VETNE:
  

19      Q.  AT THE BEGINNING OF OUR DISCUSSION, YOURS AND MINE, I
  

20   ASKED YOU SOME QUESTIONS ABOUT BACKGROUND AND WHAT YOU
  

21   REVIEWED.  I FORGOT TO ASK YOU THIS.  THERE WAS A SCHOLARLY
  

22   PAPER PREPARED IN 1962 CALLED, REFERRED TO AS THE NOURSE
  

23   REPORT, THE REPORT OF THE MILK ORDER STUDY COMMITTEE TO THE
  

24   SECRETARY OF AGRICULTURE.  ARE YOU FAMILIAR WITH THAT
  

25   PUBLICATION?
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 1      A.  I AM FAMILIAR WITH IT AND I HAVE HEARD YOU SPEAK OF IT
  

 2   MANY TIMES.
  

 3      Q.  HAVE YOU EVER READ IT?
  

 4      A.  I'VE NOT READ IT FROM COVER TO COVER, BUT I HAVE READ
  

 5   PIECES OF IT FOR SUPPORT.
  

 6       JUDGE CLIFTON:  IS THAT --
  

 7       MR. VETNE:  NOURSE, N-O-U-R-S-E.
  

 8   BY MR. VETNE:
  

 9      Q.  AND ARE YOU AWARE THAT THE SECRETARY HAS, I DON'T KNOW
  

10   IF HE USED THIS WORD, BUT HE'S REFERRED TO AS SORT OF THE BIBLE
  

11   GUIDEBOOK FOR FEDERAL MILK MARKETING ORDER STRUCTURE, FOLLOWING
  

12   '62 WHEN IT WAS PUBLISHED?
  

13      A.  SORRY, I RESERVE THE BIBLE FOR SOME OTHER THINGS.
  

14      Q.  I SAID THE GUIDEBOOK?
  

15      A.  THERE'S BEEN MANY REFERENCES FOR IT.
  

16      Q.  OKAY.  ARE YOU AWARE OF A CALIFORNIA PUBLICATION BY
  

17   UC DAVIS IN 1992 CALLED MAINTAINING THE COMPETITIVE EDGE IN
  

18   CALIFORNIA'S DAIRY INDUSTRY?
  

19      A.  I'M NOT.
  

20      Q.  YOU ARE NOT?
  

21      A.  WHO WAS THE AUTHOR OF THAT.
  

22      Q.  IT WAS UC DAVIS, THE AUTHOR WAS BEES B-E-E-S BUTLER.
  

23      A.  OKAY.  THANK YOU.
  

24      Q.  LJ BUTLER, BEES WAS HIS NICKNAME.  AND HE PUBLISHED
  

25   UNDER HIS NICKNAME.  SO LIKE MAC "THE KNIFE", HE WAS LJ "BEES."
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 1           I THINK IT WAS IN RESPONSE TO SOME QUESTIONS BY MARVIN,
  

 2   BUT IT MAY HAVE BEEN CHIP EARLY ON.  IN  YOUR SELECTION OF
  

 3   MAILBOX PRICES TO COMPARE, YOU EXPLAINED WHY YOU CHOSE THOSE
  

 4   MARKETS AND YOU EXPLAINED WHY YOU DID NOT CHOOSE AT LEAST ONE
  

 5   MAILBOX PRICE, WHICH WAS NEW MEXICO.  DO YOU RECALL?
  

 6      A.  I DO.
  

 7      Q.  THAT'S A COUPLE OF DAYS AGO.  I HAVE A HARD TIME, IT
  

 8   WAS TWO DAYS AGO.  AND YOUR ANSWER, AS I RECALL, YOU DIDN'T
  

 9   WANT TO COMPARE THOSE BECAUSE THERE WASN'T ENOUGH CAPACITY IN
  

10   NEW MEXICO TO MAKE A COMPARABLE?
  

11      A.  I THINK I GAVE SEVERAL REASONS.  ONE IS THAT I FELT
  

12   LIKE THE MARKET CONDITIONS WEREN'T SIMILAR, THAT MILK FROM
  

13   NEW MEXICO TRANSPORTED A LONG DISTANCE AWAY TO MARKET SOME OF
  

14   ITS PRODUCTS, AND THAT THE PLANT CAPACITY IN THE MARKET WAS
  

15   INADEQUATE A SIGNIFICANT AMOUNT OF THE TIME.
  

16      Q.  THAT'S IT, IN THE MARKET.  WHEN YOU, IN YOUR ANSWER,
  

17   WHEN YOU SAID THE MARKET, DID YOU MEAN TO INCLUDE PLANTS BOTH
  

18   WITHIN NEW MEXICO AND IN ADJOINING TEXAS?
  

19      A.  NO.
  

20      Q.  OKAY.  CAN YOU ADD THAT TO YOUR MIND, AND IF YOU
  

21   INCLUDE MANUFACTURING PLANTS WITHIN TEXAS, IS THERE A CAPACITY
  

22   SUFFICIENT TO HANDLE THE MILK THAT'S PRODUCED IN NEW MEXICO?
  

23      A.  NO.
  

24      Q.  SO NEW MEXICO IS UNIQUE AND DIFFERENT IN THAT YOU HAVE
  

25   MILK PRODUCTION IN SEARCH OF CAPACITY, AND IN CONTRAST IN THE
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 1   UPPER MIDWEST THERE IS CAPACITY IN SEARCH OF MILK PRODUCTION?
  

 2      A.  SOMETIMES.
  

 3      Q.  WOULD THOSE BE TWO GENERALIZATIONS THAT CHARACTERIZE
  

 4   THE MARKET, EVEN THOUGH THERE MAYBE A MOMENTARY DEPARTURE HERE
  

 5   AND THERE?
  

 6      A.  WELL, I THINK I GAVE YOU A COUPLE OF SITUATIONS ABOUT
  

 7   THE NEW MEXICO, AND YOU SUGGESTED ONE THAT SOMETIMES THE UPPER
  

 8   MIDWEST IS, MARKETS CAPACITY IN SEARCH OF MILK.
  

 9      Q.  CAPACITY IN SEARCH OF MILK, YES.
  

10      A.  SOMETIMES THAT IS TRUE.
  

11      Q.  ISN'T IT TRUE MORE OFTEN THAN NOT FOR THE UPPER MIDWEST
  

12   AND THE OPPOSITE IS TRUE MORE OFTEN THAN NOT FOR NEW MEXICO?
  

13      A.  YES.
  

14      Q.  AND IN RESPONSE TO A QUESTION FROM CHIP ENGLISH, YOU
  

15   WERE DISCUSSING CLASS 1 STRUCTURE IN RENO AND SACRAMENTO.  AND
  

16   I WROTE DOWN THAT YOUR ANSWER WAS THAT, YES, THEY INDEED
  

17   OPERATE IN THE SAME REGULATORY ENVIRONMENT.  DO YOU RECALL
  

18   THAT?
  

19      A.  I THINK THEY ARE.  MR. ENGLISH, I THINK, LISTED SEVERAL
  

20   SO, NO HE DIDN'T LIST SEVERAL.  I THINK THAT WAS ONLY IN THE
  

21   PRICING ENVIRONMENT, THAT THERE WAS A PRICE ESTABLISHED BY THE
  

22   NEVADA ADMINISTRATIVE CODE AND THERE'S A PRICE ESTABLISHED BY
  

23   THE CALIFORNIA STATE ORDER.  AND TO THAT EXTENT, THEY ARE IN A
  

24   SIMILAR MARKET.
  

25      Q.  OKAY.  I WROTE IN QUOTES IN MY OWN NOTES FROM YOUR
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 1   TESTIMONY, YOUR RESPONSE, THAT THEY ARE IN THE SAME REGULATORY
  

 2   ENVIRONMENT, ALTHOUGH THE QUESTION RELATED TO CLASS PRICES.
  

 3   YOUR RESPONSE USED THE WORDS REGULATORY ENVIRONMENT, IF MY
  

 4   NOTES ARE CORRECT.
  

 5      A.  DO YOU WANT TO TELL ME WHAT YOU THINK YOUR NOTES MEAN
  

 6   AND I'LL TELL YOU IF I AGREE WITH IT?
  

 7      Q.  NO, I DON'T.  BUT I DO WANT TO ASK YOU ABOUT REGULATORY
  

 8   ENVIRONMENT, IF THAT WAS YOUR ANSWER.  THEY ARE NOT IN THE SAME
  

 9   REGULATORY ENVIRONMENT TO THE EXTENT THAT THE PRICE PAYABLE TO
  

10   PRODUCERS, A BLEND PRICE, ARE SIMILAR, CORRECT?
  

11      A.  I THINK I UNDERSTOOD MR. ENGLISH'S QUESTION TO BE
  

12   RELATED TO THE NEVADA AGRICULTURE CODE SETS THE PRICE IN
  

13   NORTHERN NEVADA, IN THE SAME, AT THE SAME AS THE NORTHERN
  

14   CALIFORNIA PRICE.  TO THAT EXTENT, THEY WERE IN THE SAME
  

15   REGULATORY ENVIRONMENT.
  

16      Q.  OKAY.  AND IF YOU EXPAND THE CONCEPT OF REGULATORY
  

17   ENVIRONMENT AS I AM NOW, TO COMPARE PRICES, BLEND PRICES,
  

18   PAYABLE TO PRODUCERS AS A RESULT OF THE TRANSACTION, THE
  

19   REGULATORY ENVIRONMENTS IN PRODUCER PRICES ARE NOT THE SAME?
  

20      A.  YES, THAT'S RIGHT.  THERE IS NO REGULATORY ENVIRONMENT
  

21   IN NEVADA TO SET PRODUCER PRICES.  THERE'S NO POOLING IN
  

22   NEVADA.
  

23      Q.  THERE'S NO POOLING, BUT, IN FACT, PRODUCERS RECEIVE THE
  

24   AGGREGATE OF CLASS VALUES AT WHATEVER PLANT THEY MARKET TO.
  

25      A.  IF -- YES.  IF ALL THAT THEY MARKET TO IS THAT PLANT,
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 1   THAT, YES.
  

 2      Q.  OKAY.  AND THAT'S VERY DIFFERENT FROM CALIFORNIA?
  

 3      A.  IN THE SENSE THAT IT'S A PLANT BLEND AS OPPOSED TO A
  

 4   POOL BLEND?
  

 5      Q.  YES.
  

 6      A.  YES.
  

 7      Q.  THAT IS VERY DIFFERENT FROM THE UPPER MIDWEST?
  

 8      A.  YES.
  

 9      Q.  OR ANY FEDERAL MARKET, FOR THAT MATTER?
  

10      A.  YES.
  

11      Q.  AND IF, WERE YOU TO TAKE AND SORT OF FOLLOW THE SAME
  

12   APPROACH THAT YOU USED IN THE EXHIBIT 20, TABLE 1, AND PREPARE
  

13   A MAILBOX PRICE COMPARISON OF THE NORTHERN CALIFORNIA AND RENO,
  

14   NEVADA, YOU WOULD FIND HUGELY, HUGELY HIGHER PRICES IN RENO,
  

15   EVEN THOUGH THE CLASSIFIED REGULATORY ENVIRONMENT IS THE SAME?
  

16      A.  I DON'T KNOW WHAT YOU WOULD FIND.  I HAVEN'T TRIED TO
  

17   DO IT.
  

18      Q.  YOU HAVE NO IDEA.  ARE THERE PRODUCERS IN NORTHERN
  

19   NEVADA OTHER THAN THOSE THAT BELONG TO DFA?
  

20      A.  I DON'T THINK SO.  YES, THERE ARE.
  

21      Q.  THERE'S ONE FARM, ONE OWNED BY A GUY THAT HAS THREE
  

22   FARMS AND ONE OF THEM IS INDEPENDENT.  THAT'S WHAT I UNDERSTOOD
  

23   FROM YESTERDAY'S TESTIMONY.
  

24      A.  THAT MAY WELL BE TRUE.
  

25      Q.  SO YOU DO KNOW THE BLEND PRICE REGULATORY ENVIRONMENT
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 1   IN NEVADA, AND YOU ARE ABLE TO COMPARE THAT TO THE QUOTA OR
  

 2   OVER BASE REGULATORY ENVIRONMENT IN CALIFORNIA?
  

 3      A.  YES.
  

 4      Q.  WILL YOU DO SO?
  

 5      A.  I HAVE NO PLANS TO DO THAT.
  

 6      Q.  OKAY.  OH -- TWO LITTLE THINGS HERE.  YOU REFERRED TO A
  

 7   TEXAS PLANT OWNED BY DFA THAT MAKES HISPANIC CHEESE, AND YOU
  

 8   MADE THE COMMENT IN RESPONSE TO A QUESTION THAT THE PLANT
  

 9   STRUGGLES WITH REGULATED MINIMUM PRICES.  THAT'S -- I WROTE IN
  

10   QUOTE, CORRECT?  DID I GET AS ACCURATELY AS I COULD OF WHAT YOU
  

11   SAID.  DOES THAT MEAN THAT THE PLANT SOMETIMES FINDS IT IS
  

12   ECONOMICALLY DIFFICULT TO SELL PRODUCT AND RECOVER, AFTER COSTS
  

13   OF MANUFACTURING, CLASS III PRICE?
  

14      A.  NO, THAT'S NOT WHAT THAT COMMENT MEANT, AND I'M NOT
  

15   QUITE SURE YOU GOT IT TRANSCRIBED EXACTLY RIGHT EITHER.
  

16      Q.  ALL RIGHT.  DOES THAT PLANT RECEIVE MILK MARKETED TO
  

17   THE PLANT AT BELOW CLASS PRICES?
  

18      A.  NO.
  

19      Q.  DOES THAT PLANT EVER RECEIVE MILK THAT HAS BEEN
  

20   DEPOOLED BY THE MARKETING ORGANIZATION?
  

21      A.  I DON'T KNOW.
  

22      Q.  DOES THAT PLANT RECEIVE MILK FROM SOURCES OF SUPPLY
  

23   OTHER THAN DAIRY FARMERS OF AMERICA?
  

24      A.  NO.
  

25      Q.  DOES IT HAVE A POLICY AGAINST RECEIVING MILK FROM
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 1   SOURCES WHO SUPPLY, OTHER THAN DAIRY FARMERS OF AMERICA?
  

 2      A.  NOT TO MY KNOWLEDGE.
  

 3      Q.  OKAY.  IF THOSE FOUR FARMERS IN THE EASTERN NEW MEXICO
  

 4   HAVE TROUBLE FINDING A HOME FOR THE MILK, WOULD THERE BE A HOME
  

 5   AT THAT PLANT, EVEN THOUGH THEY ARE NOT DFA MEMBERS?
  

 6      A.  MAYBE FOR ONE OF THOSE FARMS.
  

 7      Q.  OKAY.  AND THEN FINALLY, BACK TO A DEFINITIONAL
  

 8   QUESTION.  ON PAGE 18, AS WELL AS ON PAGE -- SORRY, 18, AS WELL
  

 9   AS PAGE 23 OF YOUR TESTIMONY, YOU USED THE TERM MARKET
  

10   FUNDAMENTALS.  AND JUST SO WE UNDERSTAND IN GREATER CONTEXT ON
  

11   PAGE 18, YOU REFER TO CLASSIFICATION.  "CLASS 2 CLASSIFICATION,
  

12   THERE ARE DISORDERLY MARKETING IMPLICATIONS RESULTING FROM
  

13   REGULATORY DIFFERENCES WHICH DO NOT REFLECT MARKET
  

14   FUNDAMENTALS."  THAT'S ONE INSTANCE.
  

15          MAYBE THEY MEAN THE SAME THING IN BOTH CASES.  THE
  

16   OTHER TIME YOU USED MARKET FUNDAMENTALS --
  

17       JUDGE CLIFTON:  LET'S HAVE HIM TAKE A LOOK AT THIS FIRST.
  

18   BY MR VETNE:
  

19      Q.  OKAY, PAGE 18.
  

20      A.  OKAY.
  

21      Q.  CAN YOU READ THAT?  WELL, OKAY, LET'S BECAUSE WE CAN
  

22   THERE MIGHT BE DIFFERENT MEANING LATER ON.
  

23          WHAT DO YOU MEAN BY THE TERM MARKET FUNDAMENTALS AS YOU
  

24   USE IT HERE?  IS THAT SOMETHING THAT YOU INSERTED AS PART OF
  

25   YOUR DISCIPLINE IN ECONOMICS OR DAIRY ECONOMICS OR WHAT DID YOU
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 1   MEAN?
  

 2      A.  WELL, IN THIS PARTICULAR SENTENCE IT'S REFERRING TO A
  

 3   SITUATION WHERE THE CALIFORNIA STATE ORDER CLASS 2 PRICE IS
  

 4   SOME NUMBER, AND THE FEDERAL ORDER CLASS II PRICE FOR A PRODUCT
  

 5   IS SIMILAR TO, SAY A PRODUCT THAT USES CONDENSED SKIM MILK AND
  

 6   RESULTS IN THE SAME CLASSIFICATION OR VITALLY DIFFERENT, SO,
  

 7   AND OUR PARTICULAR VISION OF THIS APPLICATION, I THINK I
  

 8   MENTIONED WE BASE COMPETITIVE FACTORS FROM BUYERS WHO TELL US,
  

 9   IN A CERTAIN MONTH I CAN BUY THIS LOAD OF CONDENSED SKIM FROM A
  

10   CALIFORNIA SOURCE CONSIDERABLY LESS," AND THOSE MONTHS
  

11   GENERALLY CORRESPOND TO WHEN THE CALIFORNIA CLASS 2 PRICE IS
  

12   CONSIDERABLY LESS THAN THE FEDERAL ORDER PRICE.  SO THAT WAS
  

13   INTENT OF THAT SENTENCE.
  

14      Q.  OKAY.  I RECALL YOUR ILLUSTRATING THAT, WHICH ARE THE
  

15   DISORDERLY MARKETING IMPLICATIONS?
  

16      A.  IS THIS ANOTHER ONE OF THOSE QUESTIONS THAT YOU REFER
  

17   TO IN YOUR LAST TIME AS SORT OF FISHING?
  

18      Q.  NO.
  

19      A.  OKAY.
  

20      Q.  NO.  YOUR RESPONSE JUST NOW WENT BACK TO AN
  

21   ILLUSTRATION --
  

22      A.  YES.
  

23      Q.  -- OF THE IMPLICATION.  WHAT I'M LOOKING FOR IS TO
  

24   UNDERSTAND YOUR USE OF THE WORD MARKET FUNDAMENTALS.  WHAT ARE
  

25   YOU REFERRING TO?  THERE MUST BE SOME STANDARD OR SOURCE?
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 1      A.  YOU WOULD EXPECT IN THAT CASE THAT THE CLASS 2 PRICE
  

 2   WOULD BE THE SAME IN BOTH CASES.  AND SO THE BUYER THEN, WOULD
  

 3   FACE THE SAME MINIMUM PRICE AS THEY MAKE THEIR DECISION, NOT A
  

 4   DIFFERENT PRICE RESULTING FROM THE REGULATORY DIFFERENCE.
  

 5      Q.  OKAY.  SO YESTERDAY ACTUALLY I ASKED MS. ACMOODY A
  

 6   SIMILAR QUESTION ABOUT HER USE OF EXACTLY THE SAME TERM, MARKET
  

 7   FUNDAMENTALS, AND SHE SAID SHE WAS REFERRING TO THE FEDERAL
  

 8   PRICING STRUCTURE.  IS THAT THE SAME AS YOUR USE OF THE TERM
  

 9   HERE?
  

10      A.  I'M NOT SURE OF YOUR QUESTION.
  

11      Q.  THE QUESTION IS, BY MARKET FUNDAMENTALS, DO YOU MEAN
  

12   FEDERAL REGULATED CLASS II PRICING SYSTEM?
  

13      A.  I THINK I'M DESCRIBING HERE THAT THERE'S A DIFFERENCE
  

14   IN THE TWO.
  

15      Q.  AND YES, YOU ARE.  AND YOU ARE DESCRIBING HERE THAT
  

16   THERE'S A DIFFERENCE IN THE TWO, AND YOUR CONCLUSION IS THAT
  

17   THERE'S SOME DEVIATION FROM MARKET FUNDAMENTALS, WHAT IS THE
  

18   FUNDAMENTAL FROM WHICH THERE IS DEVIATION?
  

19      A.  THE BUYER WOULD BE MAKING A DECISION BASED ON THE
  

20   DIFFERENCE IN CLASS PRICES AND NOT OTHER CHARACTERISTICS THAT
  

21   ARE NOT RELATED TO THE CLASS PRICE.
  

22      Q.  IN THIS CASE, MARKET FUNDAMENTALS REFERS TO THE
  

23   MARKETING DECISION MAKING OF THE SELLING, SELLERS AND BUYERS,
  

24   GOING BACK TO DISORDERLY MARKETING IMPLICATIONS?
  

25      A.  WELL, THE FACTORS THAT PLAY INTO THEIR DECISION MAKING.
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 1      Q.  OKAY.  GOOD.  AND THEN PAGE 23, LET'S SEE IF THERE'S A
  

 2   SIMILAR MEANING FOR THE SAME TERM.  YOU USE IT AGAIN ABOUT
  

 3   TWO-THIRDS OF THE WAY DOWN, THE LAST SENTENCE IN THE PARAGRAPH
  

 4   THAT ENDS ON THE BOTTOM OF PAGE 23.  "THE DIFFERENCE IN PRICING
  

 5   MAY CAUSE MARKETPLACE DECISIONS THAT ARE SOLELY DUE TO
  

 6   DIFFERENT REGULATIONS AND NOT TO MARKET FUNDAMENTALS."  IS YOUR
  

 7   USE THE TERM MARKET FUNDAMENTALS INTENDED TO CONVEY THE SAME
  

 8   MEANING AS IT DID PREVIOUSLY ON PAGE 18?
  

 9      A.  YES.
  

10      Q.  AND IN THIS CASE, DO YOU MEAN MARKETING FUNDAMENTALS TO
  

11   REFER TO THE DECISION MAKING PROCESS OF A, IN THE MARKETPLACE
  

12   OF A MARKETER, SELLER OR BUYER, UNDISTORTED BY REGULATORY
  

13   DIFFERENCE?  SORT OF PARAPHRASING.
  

14      A.  I THINK I'M GOING TO STICK WITH MY FIRST ANSWER OF YES
  

15   AND STOP THERE.
  

16      Q.  OKAY.  IN THAT CASE, MY ONE PAGE IS DONE, YOUR HONOR.
  

17   THANK YOU.
  

18       JUDGE CLIFTON:  THANK YOU, MR. VETNE.
  

19           WHAT OTHER CROSS-EXAMINATION IS THERE OF MR. HOLLON?
  

20   IS THERE ANY?  OH, MS. HANCOCK, YES.
  

21       MS. HANCOCK:  NICOLE HANCOCK.
  

22                        CROSS-EXAMINATION
  

23   BY MS. HANCOCK:
  

24      Q.  GOOD AFTERNOON, MR. HOLLON.
  

25      A.  GOOD AFTERNOON.
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 1      Q.  I WANT TO TALK TO YOU JUST BRIEFLY ABOUT HOW THE
  

 2   COOPERATIVES' PROPOSAL ADDRESSES OUT-OF-STATE MILK.  CAN YOU
  

 3   TELL ME WHAT YOU UNDERSTAND TO BE THE HANDLING FOR OUT-OF-STATE
  

 4   MILK IN THE COOPERATIVES' PROPOSAL?
  

 5      A.  TODAY, THE CALIFORNIA STATE ORDER CANNOT PRICE OR POOL
  

 6   THAT MILK, AND IN THE PROPOSAL WE MADE, FEDERAL ORDER WOULD
  

 7   ALLOW THAT MILK TO BE PRICED AND POOLED.  SO IN THE CASE OF
  

 8   YOUR CLIENT, TODAY THERE'S NO REGULATORY OVERSIGHT, IF YOU
  

 9   WILL, OF THAT TRANSACTION, AND THEY MAKE THEIR TRANSACTION AND
  

10   CLASS PRICES ARE NOT ACCOUNTED FOR IN THE POOL.
  

11          AND IN THE CASE OF OUR PROPOSAL, IF THAT SAME
  

12   TRANSACTION STAYS IN PLACE, THAT MILK WOULD BE POOLED, WOULD BE
  

13   REGULATED, WOULD BE PRICED, AND YOUR CLIENT WOULD GET THE BLEND
  

14   PRICE ANNOUNCED BY THE ORDER OF THE, THE BLEND PRICE ANNOUNCED
  

15   BY THE ORDER.
  

16      Q.  AND WHEN YOU SAY CLIENT, JUST SO THE RECORD IS CLEAR, I
  

17   HAVE TWO CLIENTS THAT I'M REPRESENTING IN THIS PROCEEDING, YOU
  

18   ARE REFERRING TO PONDEROSA?
  

19      A.  YES, MA'AM.
  

20      Q.  AND SO PONDEROSA, UNDER THE COOPERATIVES' PROPOSAL,
  

21   WOULD RECEIVE THE BLEND PRICE?
  

22      A.  YES.
  

23      Q.  AND THAT WOULD BE WHEN THE USDA PUT ON THEIR FINANCIAL
  

24   EVALUATIONS, THAT WOULD BE WHAT THEY CALCULATED AS THE
  

25   NON-QUOTA POOL PRICE; IS THAT RIGHT?

1502



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1      A.  I GET MIXED UP BETWEEN QUOTAS AND NON-QUOTAS, SO LET'S
  

 2   SAY IT WOULD BE THE BLEND PRICE AFTER A DEDUCTION HAD BEEN MADE
  

 3   FOR QUOTA; IS THAT FAIR?
  

 4      Q.  THAT'S MY UNDERSTANDING.  I JUST WANT TO CONFIRM THAT'S
  

 5   YOUR UNDERSTANDING AS WELL.
  

 6      A.  YES, WE'RE ON THE SAME.
  

 7      Q.  OKAY.  SO OVERALL IT WOULD INCREASE THE DOLLARS THAT
  

 8   ARE PAID INTO THE POOL AS COMPARED TO WHAT IS PAID INTO THE
  

 9   POOL NOW?
  

10      A.  YES.
  

11      Q.  AND -- AND THEN IN YOUR CALCULATIONS, IN COMPARING THE
  

12   POTENTIAL PRICES THAT WOULD RESULT UNDER THE COOPERATIVE
  

13   FEDERAL ORDER AS COMPARED TO WHAT'S HAPPENING NOW UNDER THE
  

14   CALIFORNIA STATE ORDER, PART OF THAT INCREASE IN PRICE WOULD BE
  

15   ATTRIBUTED TO THE OUT-OF-STATE MILK THEN BEING CONTRIBUTED TO
  

16   THE POOL?
  

17      A.  CORRECT.
  

18      Q.  BUT IN ALL FAIRNESS, IT IS A VERY SMALL PERCENTAGE
  

19   COMPARED TO THE OVERALL INCREASE; IS THAT RIGHT?
  

20      A.  IN TERMS OF PERHAPS DOLLAR IMPACT TO THE POOL WITH THE
  

21   3.5 BILLION POUND POOL, PERHAPS YES.
  

22          IN COMPARISON TO THE DOLLARS THAT IT BRINGS IN, THERE
  

23   WERE, I WOULD SAY MORE THAN MINIMUM.  BEST I CAN TELL, THE MILK
  

24   IS NOT PRICED NOW, AND IT IS PRICED THEN, SO YOU HAVE GOT A
  

25   DIFFERENCE IN POUNDS TIMES, SOMETIMES A COUPLE OF DOLLARS A
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 1   HUNDREDWEIGHT.
  

 2      Q.  DID YOU CALCULATE HOW MUCH OF THE INCREASE WAS
  

 3   ATTRIBUTED TO THE OUT-OF-STATE MILK THAT WOULD BE PUT INTO THE
  

 4   POOL?
  

 5      A.  I DIDN'T.
  

 6      Q.  AND UNDER THE COOPERATIVE PROPOSAL, DO YOU HAVE AN
  

 7   UNDERSTANDING OF WHETHER THOSE OUT-OF-STATE PRODUCERS COULD
  

 8   PARTICIPATE IN THE QUOTA PROGRAM?
  

 9      A.  THEY CANNOT.
  

10      Q.  AND THEY CANNOT PARTICIPATE NOW; IS THAT RIGHT?
  

11      A.  CORRECT.
  

12      Q.  BUT THEY CAN'T PARTICIPATE IN THE POOL AT ALL?
  

13      A.  I'M SORRY, SAY THAT AGAIN?
  

14      Q.  UNDER THE CURRENT SYSTEM, THEY ALL PARTICIPATE IN THE
  

15   POOL, BUT THEY ALSO CAN'T PARTICIPATE IN THE QUOTA.
  

16      A.  CORRECT.
  

17      Q.  BUT UNDER THE PROPOSAL, EVEN THOUGH THEY WOULD BE
  

18   PAYING JUST THE NON-QUOTA PRICE, THEY STILL CAN'T RECEIVE ANY
  

19   QUOTA?
  

20      A.  CORRECT.
  

21      Q.  AND THEY DON'T GET -- THEY WOULDN'T QUALIFY FOR ANY
  

22   TRANSPORTATION CREDITS?
  

23      A.  CORRECT.
  

24      Q.  OKAY.  ARE THERE ANY OTHER BENEFITS THAT IN-STATE
  

25   PRODUCERS RECEIVE THAT AN OUT-OF-STATE PRODUCER WOULD NOT
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 1   RECEIVE?
  

 2      A.  I DON'T THINK SO.
  

 3      Q.  WHAT ABOUT DIFFERENTIALS?
  

 4      A.  WE WOULD PROPOSE A SINGLE PRICE ACROSS THE WHOLE POOL
  

 5   SO THEY WOULD GET THE SAME NON-QUOTA BLEND PRICE THAN AN
  

 6   IN-STATE PRODUCER WOULD GET.
  

 7      Q.  IT WOULD JUST BE A NEUTRAL EFFECT THERE?
  

 8      A.  NEUTRAL -- NOT FOLLOWING YOU THERE, TRY IT AGAIN.
  

 9      Q.  WELL, IT WOULDN'T AFFECT THEM ONE WAY OR THE OTHER.
  

10   THEY -- THAT WOULDN'T HAVE AN IMPACT ON THE OUT-OF-STATE
  

11   PRODUCERS?
  

12      A.  RIGHT.  TRANSPORTATION WOULD APPLY HERE, AND IT
  

13   WOULDN'T APPLY THERE, THAT'S AN IMPACT.  BUT AGAIN, THE SAME
  

14   PRICE IN EITHER SITUATION, AND TO USE YOUR TERM, WOULD NOT BE
  

15   IMPACT.
  

16      Q.  OKAY.  THAT'S ALL THE QUESTION I HAVE.  THANK YOU.
  

17       JUDGE CLIFTON:  MR. MILTNER?
  

18       MR. MILTNER:  THANK YOU, YOUR HONOR.  RYAN MILTNER WITH
  

19   SELECT MILK PRODUCERS, M-I-L-T-N-E-R.
  

20                        CROSS-EXAMINATION
  

21   BY MR. MILTNER:
  

22      Q.  MR. HOLLON, I HAVE A COUPLE OF QUESTIONS I WANTED TO
  

23   FOLLOW UP ON WHAT MS. HANCOCK HAD JUST QUESTIONED YOU ABOUT.
  

24           BEFORE WE GET TOO FAR INTO THAT, WILL ONE OF YOUR
  

25   FUTURE STATEMENTS BE ADDRESSING SPECIFICALLY THE ISSUES RELATED
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 1   TO QUOTA AND HOW THAT IS ALLOCATED AND DISTRIBUTED UNDER THE
  

 2   CALIFORNIA SYSTEM?
  

 3      A.  IT WILL.
  

 4      Q.  OKAY.  SO MAYBE I'LL DEFER SOME OF THIS UNTIL THEN SO
  

 5   WE CAN HEAR SOME MORE FROM YOU ON THAT?
  

 6      A.  IT WON'T BE MY STATEMENT, BUT IT WILL BE A STATEMENT OF
  

 7   SOMEONE, AND I'M VERY GLAD FOR YOU TO DEFER THOSE QUESTIONS.
  

 8      Q.  I WILL DEFER MOST OF THAT, THEN.
  

 9          THE OTHER QUESTIONS I HAD RELATED BACK TO A BACK AND
  

10   FORTH YOU HAD, I FORGET IF IT WAS MR. ENGLISH OR MR. VETNE,
  

11   DEALING WITH THE NEVADA DAIRY COMMISSION.
  

12           IN THE CURRENT SITUATION WHERE CALIFORNIA OPERATES A
  

13   STATE ORDER AND NEVADA IS EXCLUDED FROM THE FEDERAL SYSTEM,
  

14   WHAT IS THE RELEVANCE OF THE NEVADA DAIRY COMMISSION AND ITS
  

15   PRICE ANNOUNCEMENTS ON THE MARKET FOR MILK IN THE BORDER AREAS?
  

16      A.  THEY SET THE NORTHERN NEVADA PRICES THE SAME AS THE
  

17   NORTHERN CALIFORNIA PRICE.
  

18      Q.  WITH THE ADOPTION OF A CALIFORNIA FEDERAL ORDER, WHAT
  

19   DO YOU ANTICIPATE WILL BE THE IMPACT OF THE DAIRY COMMISSION
  

20   AND ITS PRICE ANNOUNCEMENTS ON THAT COMPETITIVE RELATIONSHIP IN
  

21   THOSE BORDER AREAS?
  

22      A.  I WOULD SUSPECT THEY WOULD ANNOUNCE THE SAME AS THE
  

23   APPROPRIATE FEDERAL ORDER PRICE, BUT THERE'S NO, AGAIN, NO
  

24   MARKET-WIDE POOL THERE, SO THAT IMPACT ON PRODUCERS IS A LITTLE
  

25   BIT DIFFERENT.  BUT THE CODE ACTUALLY SAYS, I'M GOING TO
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 1   PARAPHRASE, BUT IN THE EVENT THAT SOMETHING CHANGES, WE'LL
  

 2   CHANGE, WE'LL RESERVE THE RIGHT TO LOOK AT THE PRICE
  

 3   RELATIONSHIP AGAIN.
  

 4      Q.  IF I'M MISQUOTING THIS, PLEASE LET ME KNOW.  I DON'T
  

 5   BELIEVE THAT I AM, BUT IN YOUR PRIOR COLLOQUY YOU SAID THAT THE
  

 6   NEVADA DAIRY COMMISSION ATTEMPTS TO ESTABLISH MINIMUM PRICES.
  

 7   AND I WONDERED IF THAT WAS PERHAPS A WORD THAT YOU INTENDED OR
  

 8   DIDN'T INTEND TO USE, AND IF -- IF YOU DID INTEND IT, ATTEMPTED
  

 9   TO ESTABLISH MINIMUM PRICES, DID THEY, HAVE THEY FAILED OR ARE
  

10   THEY LESS THAN EFFECTIVE AT DOING SO?
  

11      A.  NO, THEY ESTABLISH MINIMUM PRICES PER THEIR CODE EACH
  

12   MONTH.
  

13      Q.  I WILL DEFER THE REST OF MY QUESTIONS UNTIL WE ADDRESS
  

14   THOSE TOPICS IN GREATER DETAIL.  THANK YOU, YOUR HONOR.
  

15       MS. HANCOCK:  NICOLE HANCOCK.  I JUST WANTED TO CLARIFY
  

16   THAT LAST QUESTION.
  

17   BY MS. HANCOCK:
  

18      Q.  YOU WEREN'T SAYING THAT THE NEVADA DAIRY COMMISSION
  

19   SETS THE PRICES FOR THE SOUTHERN NEVADA, WERE YOU?
  

20      A.  I'M NOT FAMILIAR THAT THEY DO.  I THINK THE CODE
  

21   EXPRESSLY SAYS NORTHERN NEVADA AND THE NORTHERN CALIFORNIA
  

22   CALIFORNIA PRICE.
  

23      Q.  AND IN SOUTHERN NEVADA THERE'S NO ORDER COVERING CLARK
  

24   COUNTY; IS THAT RIGHT?  I THINK THAT'S WHAT YOU TESTIFIED
  

25   EARLIER.
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 1      A.  I THINK THAT'S RIGHT IN THE NEVADA CODE, AND I DON'T
  

 2   THINK IT MENTIONS SOUTHERN NEVADA.
  

 3      Q.  NO FEDERAL ORDER I THINK I SHOULD SAY.
  

 4      A.  YES.
  

 5      Q.  OKAY.  THANK YOU.
  

 6       JUDGE CLIFTON:  IS THERE OTHER CROSS-EXAMINATION OF
  

 7   MR. HOLLON?
  

 8       MR. RICHMOND:  BILL RICHMOND, USDA.  THANK YOU, MR. HOLLON,
  

 9   THANK YOU, YOUR HONOR.
  

10           I THINK BEFORE WE -- WE OBVIOUSLY HAVE A SIGNIFICANT
  

11   NUMBER OF QUESTIONS FOR THE WITNESS, BUT I THINK IT WOULD
  

12   REALLY HELP US KIND OF ORGANIZE OUR LINE OF QUESTIONING IF THE
  

13   WITNESS OR THE WITNESS'S ATTORNEY COULD PERHAPS WALK US THROUGH
  

14   THE POTENTIAL OUTLINE OR POTENTIAL PLAN FOR HOW THE REMAINDER
  

15   OF THE TESTIMONY MAY BE BROKEN UP, IF THAT'S POSSIBLE.
  

16       JUDGE CLIFTON:  IN OTHER WORDS, IF THERE ARE GOING TO BE
  

17   OTHER SPEAKERS ON OTHER TOPICS, AND YOU KNEW THAT, YOU MIGHT
  

18   SAVE SOME OF YOUR QUESTIONS FOR THOSE SPEAKERS.
  

19       MR. RICHMOND:  YES.
  

20       JUDGE CLIFTON:  I THINK THAT'S AN EXCELLENT IDEA.
  

21   MR. BESHORE, IS THIS -- WELL, LET ME SEE HOW MUCH TIME WE HAVE
  

22   LEFT.  OKAY.  IT'S 4:10, WE'RE GOING TO STOP NO LATER THAN
  

23   4:45, SO WE STILL HAVE HALF AN HOUR UNLESS WE TAKE A BREAK.
  

24           DO YOU WANT, MR. BESHORE, NOW TO GIVE US AN OUTLINE?
  

25   WHAT WOULD YOU LIKE TO DO?  PLEASE COME TO THE MICROPHONE.
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 1       MR. BESHORE:  I WOULD BE HAPPY TO PROVIDE SOME INFORMATION
  

 2   NOW IN TERMS OF WHAT THE REST OF OUR CASE LOOKS LIKE.
  

 3           IN THE ORDER -- THE ORDER OF PRESENTATION HAS BEEN,
  

 4   CONTINUES TO BE SUBJECT TO THE AVAILABILITY OF WITNESSES, AND
  

 5   HOW THINGS PROGRESS, AND THAT SORT OF THING.  BUT LET ME
  

 6   JUST -- LET ME GO THROUGH SOME OF IT.
  

 7           SO AFTER MR. HOLLON IS COMPLETED, WE HAVE A WITNESS WHO
  

 8   IS GOING TO ADDRESS PRIMARILY THE UNIFORM PROCESSES THAT WE
  

 9   PROPOSE TO PUT IN THIS ORDER AS INCLUDING THE 60, 61, 62 WHICH
  

10   ARE NOT PRECISELY UNIFORM, BUT INCLUDE THE PPD CALCULATION AND
  

11   PRICE ANNOUNCEMENTS.  OKAY?
  

12           SUBSEQUENT TO THAT, THE WITNESS, ASSUMING AGAIN, THAT
  

13   AVAILABILITY AND TIMING, ETCETERA, WE HAVE TWO WITNESSES WHO
  

14   WOULD BE FOCUSED PRIMARILY ON THE QUOTA PROGRAM ISSUES.  AND,
  

15   IN ADDITION, THAT WOULD INVOLVE TESTIMONY CONCERNING HOW THE
  

16   QUOTA INFORMATION AND ADMINISTRATION PROCESS WORKS IN TERMS OF,
  

17   PROPOSED TO WORK, IN TERMS OF CDFA AND USDA.  AND THAT INVOLVED
  

18   THE REPORTING PROCESS, AND THOSE SORT OF RELATED ADMINISTRATIVE
  

19   ISSUES.  AND THE TESTIMONY, OF COURSE, WOULD ADDRESS THE
  

20   IMPORTANCE OF QUOTA TO THE CALIFORNIA DAIRY FARMERS WHO OWN IT.
  

21   AND THE IMPORTANCE OF ITS CONTINUATION.
  

22           SO WE HAVE, AT SOME POINT, AVAILABILITY, A WITNESS WHO
  

23   WILL TALK GENERALLY TO THE HISTORY OF -- HISTORY OF THE ACT AND
  

24   ORDERS, AND PARAGRAPH FUNCTIONS AND THE ACT, AND SOME OF THE
  

25   BROAD CONCEPTUAL ISSUES THAT HAVE BEEN RAISED FROM THE
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 1   PERSPECTIVE OF MANY, MANY YEARS OF INVOLVEMENT.
  

 2           WE HAVE THEN, A PRESENTATION ON THE POOLING PROGRAM
  

 3   THAT WE PROPOSE.  WE HAVE GOT ANOTHER PRESENTATION ON THE
  

 4   PRICE, FOCUSED ON JUST THE PRICES, IN PARTICULAR THE -- WELL,
  

 5   ALL THE PRICES, BASICALLY.  FOCUSED ON THE PRICES.
  

 6           MAYBE SOME ADMINISTRATIVE ISSUES AROUND THOSE
  

 7   PARTICULAR PROVISIONS IN THE REGULATIONS AND PROGRAMMING
  

 8   PRICES.  THEN WE HAVE A PIECE ON THE TRANSPORTATION POOL, AND A
  

 9   PIECE ON THE PRODUCER-HANDLER PROVISION THAT'S KIND OF DANGLING
  

10   OUT THERE, BECAUSE ANYWHERE ELSE.
  

11           SO THAT'S, IN THAT ORDER IS HOW WE HAVE PRESENTLY HAVE
  

12   OUR PRESENTATION LINED UP.
  

13       JUDGE CLIFTON:  AND YOU ACTUALLY DID SAY TRANSPORTATION
  

14   POOL?
  

15       MR. BESHORE:  THAT'S WHAT I CALL IT, YEAH.  TRANSPORTATION
  

16   CREDIT SYSTEM WITHIN THE PROPOSED ORDER, YEAH.  TRANSPORTATION
  

17   POOL IS PROBABLY NOT THE RIGHT WORDING, AND, YOU KNOW, I WOULD
  

18   PROBABLY BE BETTER IF WE WEREN'T ON THE RECORD FOR THIS, BUT
  

19   TRANSPORTATION CREDIT PROVISION, THEY SPEAK FOR THEMSELVES.  IT
  

20   IS A TYPE OF HANDLING CERTAIN TRANSPORTATION EXPENSES THROUGH
  

21   THE POOL.
  

22       JUDGE CLIFTON:  OKAY.  NOW, DID YOU FINISH?
  

23       MR. BESHORE:  YES.
  

24       JUDGE CLIFTON:  HOW LONG, IF THERE, IF THERE WERE NO MORE
  

25   CROSS-EXAMINATION OF MR. HOLLON, HOW LONG DO YOU THINK YOUR
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 1   REDIRECT OF MR. HOLLON WOULD TAKE?
  

 2       MR. BESHORE:  YOU KNOW, TEN MINUTES OR SO.  MR. HOLLON IS
  

 3   INCLUDED AMONG THE SUBSEQUENT PRESENTATIONS.  HE'S GOING TO BE
  

 4   BACK AND I'M NOT GOING TO, YOU KNOW, I'M NOT GOING TO GO INTO
  

 5   THINGS THAT YOU COVERED LATER.  I DON'T HAVE LONG, LONG
  

 6   REDIRECT I HAVE SOME REDIRECT.
  

 7       JUDGE CLIFTON:  ALL RIGHT.  AND ARE YOU PREPARED TO DO IT
  

 8   TODAY IF THERE'S TIME?
  

 9       MR. BESHORE:  IF THERE'S TIME, AND FOR EVERYBODY ELSE, A
  

10   COUPLE MINUTES THERE, SURE.  WE'RE GONNA CRAMP OUR ENDING TIME
  

11   PERHAPS, BUT I'M PREPARED, YES.
  

12       JUDGE CLIFTON:  OKAY.  MR. RICHMOND, GIVEN THAT, WHAT --
  

13   WHAT WOULD YOU LIKE TO QUESTION MR. HOLLON NOW?
  

14       MR. RICHMOND:  I THINK GIVEN OUR TIME RESTRAINTS, WE'RE
  

15   PERFECTLY FINE WITH MR. BESHORE PROCEEDING.  THAT'S FINE FOR
  

16   US.
  

17       JUDGE CLIFTON:  WELL, WE DON'T REALLY HAVE TIME
  

18   CONSTRAINTS, UNLESS WE FORCE OURSELVES INTO THEM.  IN OTHER
  

19   WORDS, IF IT IS YOUR TURN TO ASK QUESTIONS, IF YOU WANT TO ASK
  

20   THEM NOW YOU CAN.
  

21       MR. RICHMOND:  GREAT.
  

22       JUDGE CLIFTON:  IF YOU DON'T WANT TO, I MEAN, MR. HOLLON IS
  

23   GOING TO BE HERE TOMORROW.  SO IF YOU DON'T WANT TO ASK THEM
  

24   NOW, LET ME KNOW.
  

25       MR. RICHMOND:  I THINK WHAT WE PREFER TO DO IS JUST TRY TO
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 1   GO BACK TO THE BEGINNING AND SUMMARIZE MR. HOLLON'S TESTIMONY,
  

 2   AND PERHAPS THIS COULD BE PART OF MR. BESHORE'S REDIRECT.
  

 3   REALLY THE ONLY QUESTION I HAVE AT THIS POINT IS, I WANTED TO
  

 4   GIVE MR. HOLLON --
  

 5       MR. HOLLON:  YOU WANT TO KNOW WHAT HORIZONTAL EQUITY IS,
  

 6   RIGHT?
  

 7       MR. RICHMOND:  NO, WE'RE NOT GOING TO TALK ABOUT THAT AT
  

 8   ALL.  ALL I WANTED TO DO IS, I THINK WE HAVE A GOOD
  

 9   UNDERSTANDING OF THIS INTRODUCTORY EXHIBIT AND THE WAY IT
  

10   ATTEMPTS TO EXPLAIN THE ISSUE FROM THE BEGINNING, AND PROVIDE
  

11   THIS OVERARCHING KIND OF TROUBLED SPACE EXPLANATION OF THE
  

12   ISSUE OF THE DISORDER, THE REASON THAT WE'RE HERE.
  

13           AND SO I JUST WANTED KNOW, TO GIVE THE WITNESS THE
  

14   CHANCE TO DESCRIBE TO US, IF HE WISHES, IN JUST FREE-SPEAKING
  

15   TERMS, WHY WE'RE HERE, WHAT THIS IS ALL ABOUT, AND WHAT THE
  

16   DESIRED OUTCOME OF THE COOPS REALLY IS AND WHY.  REALLY JUST A
  

17   SUMMARY OF EVERYTHING THAT WE HAVE TALKED ABOUT SO FAR.
  

18       JUDGE CLIFTON:  ALL RIGHT.  BEFORE YOU ANSWER, MR. HOLLON,
  

19   MR. VLAHOS?
  

20       MR VLAHOS:  JOHN VLAHOS.  YOUR HONOR, JUST A POINT OF
  

21   CLARIFICATION.  AS MR. BESHORE HAS LAID OUT, THE SUBJECT
  

22   MATTERS TO BE COVERED BY WITNESSES AND WHAT WILL BE WITNESSES
  

23   ON VARIOUS ISSUES, I PRESUME THE SAME WILL BE ASKED OF ALL
  

24   PARTIES WHO ARE PRESENTING EVIDENCE, PARTICULARLY PROPONENTS,
  

25   BUT ALSO OPPONENTS WILL LAY OUT THEIR BLOCKS OF TESTIMONY ARE
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 1   AND, IF POSSIBLE, THE ORDER.
  

 2       JUDGE CLIFTON:  SO YOU ARE ASKING FOR THAT?
  

 3       MR. VLAHOS:  ASKING FOR RECIPROCITY.
  

 4       JUDGE CLIFTON:  RECIPROCITY WE HAVE NOW.  I'LL PLAY THAT BY
  

 5   EAR.
  

 6       MR. VLAHOS:  THANK YOU.
  

 7       JUDGE CLIFTON:  IF I UNDERSTAND YOUR QUESTION, AND I THINK
  

 8   IT IS GOOD THAT HE DO THAT FOR YOU BEFORE MR. BESHORE'S
  

 9   REDIRECT, BECAUSE THEN MR. BESHORE CAN MOP UP.  BUT BEFORE YOU
  

10   GET TO THE BROAD PICTURE, I WOULD LIKE MR. HOLLON TO EXPLAIN
  

11   THE ERRORS THAT WERE REVEALED IN CROSS-EXAMINATION, AND HOW
  

12   THEY CREPT INTO THIS DOCUMENT.  YOU TALKED ABOUT DOWNLOAD, BUT
  

13   I DIDN'T UNDERSTAND WHAT THAT MEANT.
  

14       MR. HOLLON:  ON PAGE, ON TABLE 1B4, COLUMN H AND K FOR THE
  

15   MONTHS OF FEBRUARY 2012, THROUGH, I THINK, JANUARY OF 2013, AND
  

16   WHATEVER MONTHS NEED TO BE, THOSE PRICES ARE NOT THE CORRECT
  

17   PRICES.  SO HOWEVER I GOT THEM FROM THE CDFA DATABANK, WHETHER
  

18   I COPIED THEM WRONG, IT'S HARD FOR ME TO IMAGINE THEY WERE
  

19   WRONG ON THE SITE, BUT IF THEY WERE WRONG ON THE SITE, THOSE
  

20   PRICES ARE NOT CORRECT.
  

21           SO THAT MEANS THAT COLUMN I, L, M, AND N WOULD ALSO BE
  

22   REVISED.  SO AS A MATTER OF ME GOING BACK AND PUTTING IN THE
  

23   RIGHT NUMBERS, AND THEN THOSE WOULD CALCULATE.  AND ON TABLE
  

24   1B5, A PORTION OF THE AVERAGES FOR THAT WOULD HAVE OVERLAPPED
  

25   ON THOSE PERIODS.  IF YOU LOOK ALL THE WAY OVER ONTO THE LEFT,
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 1   THERE CALENDAR DATES THAT SAYS AVERAGE FOR EXAMPLE, THE VERY
  

 2   BOTTOM ONE SAYS AUGUST OF 2012 TO CURRENT MEDIAN, SO THAT
  

 3   NUMBER WOULD BE INCORRECT TO THE EXTENT THEY WERE INCORRECT
  

 4   ABOVE.  SO THAT BEHOOVES ME TO CORRECT THOSE.  AND THAT WOULD
  

 5   ALSO IMPLY THAT WHERE THOSE SAME THINGS HAPPEN ON TABLE 1C,
  

 6   THERE WOULD BE SOME ADJUSTMENTS IN THOSE NOTES.  AND THOSE
  

 7   CORRECTIONS WOULD -- WOULD NOT, IN ANYWAY, IMPACT TABLE 1A1.
  

 8   SO THOSE WERE MY ERROR, AND I WILL CORRECT THOSE SPREADSHEETS.
  

 9       JUDGE CLIFTON:  NOW, LET'S TALK ABOUT HOW WE WILL LABEL
  

10   THOSE AS EXHIBITS SO THAT A PERSON LOOKING AT THE RECORD,
  

11   LOOKING AT EXHIBIT 20 WILL KNOW TO LOOK FURTHER.
  

12           I, NORMALLY I DON'T ASSIGN THINGS EXHIBIT 20(A) AND
  

13   EXHIBIT 20(B) UNLESS I STARTED WITH EXHIBIT 20(A).  BUT I THINK
  

14   IN THIS CASE, I WANT TO ASSOCIATE YOUR CORRECTIONS WITH THE
  

15   EXHIBIT 20.  SO I THINK I'M GOING TO ASK YOU, MR. HOLLON, WHEN
  

16   YOU ARE READY TO GIVE US THE CORRECTION SHEETS, TO INDICATE
  

17   THAT THESE ARE TO SUPPLEMENT EXHIBIT 20, THAT THEY PROVIDE
  

18   CORRECTIONS FOR EXHIBIT 20, AND I WANT SOMEONE TO REMIND ME, I
  

19   WOULD LIKE TO DESIGNATE THOSE AS EXHIBIT 20(A) SO THAT THEY
  

20   WILL BE TOGETHER IN THE NUMERIC ORDER OF THE DOCUMENTS.
  

21           I THINK THAT WOULD BE THE BEST WAY TO HANDLE THAT IN
  

22   THIS CASE.  WILL YOU BE ABLE TO WORK ON THAT WHILE YOU ARE HERE
  

23   AT THIS HEARING?
  

24       MR. HOLLON:  I WILL.
  

25       JUDGE CLIFTON:  GREAT.  OKAY.  THAT'S GOOD.  ALL RIGHT.
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 1   MR. RICHMOND?  DO YOU WANT HIM TO START WITH WHY WE'RE HERE?
  

 2       MR. RICHMOND:  BILL RICHMOND.  I THINK THAT -- WE WOULD
  

 3   WILL REALLY APPRECIATE IT FOR THE RECORD, JUST TO SPEAK FREELY
  

 4   AND TO GIVE US A NICE BASIC SUMMARY OF THIS DOCUMENT.  YOU HAVE
  

 5   DONE A GREAT JOB IN YOUR TESTIMONY SO FAR, AND I THINK WE ALL
  

 6   TOTALLY UNDERSTAND THE REASON YOU ARE HERE, BUT THIS IS YOUR
  

 7   CHANCE TO KIND OF BRING YOUR TESTIMONY FULL CIRCLE AND MAKE
  

 8   SURE WE UNDERSTAND WHAT WE NEED TO UNDERSTAND.
  

 9       MR. HOLLON:  ALL RIGHT.  I WILL TRY TO DO THAT.
  

10           I THINK, AS WE HAVE OUTLINED TODAY, WE HAVE -- WE HAVE
  

11   COMPARED AND CONTRASTED ANNOUNCED PRICES IN THE CALIFORNIA
  

12   SYSTEM AND THE FEDERAL SYSTEM, AND NOTED WHERE THERE ARE
  

13   DIFFERENCES, AND NOTICED IN OUR REVIEW, THAT THOSE DIFFERENCES
  

14   DON'T RESULT IN UNIFORM PRICES TO HANDLERS IN SIMILAR
  

15   CONDITIONS.
  

16           WE HAVE ALSO ATTEMPTED TO MAKE A COMPARISON OF PRODUCER
  

17   PRICES USING THE MAILBOX MILK PRICE FORMAT, AND WE FEEL LIKE
  

18   THAT IS A VALID FORMAT TO USE, AND THAT IT COMPARES DATA ACROSS
  

19   THE BROAD SPECTRUM FROM AREAS THAT WE THINK HAVE SIMILAR
  

20   CHARACTERISTICS, NOTING THAT NO AREA IS PERFECTLY IDENTICAL.
  

21           WE ALSO HAVE POINTED OUT IN OUR OPENING STATEMENT, AND
  

22   WILL BE POINTED OUT IN OTHER STATEMENTS, THAT THE ORDER SYSTEM
  

23   HAS REGIONALIZED PRICES FOR CLASS 1, AND SINGLE UNIFORM NATION-
  

24   WIDE PRICES FOR THE OTHER CLASSES, AND THAT THOSE DIFFERENCES
  

25   ARE ROOTED IN ORDER POLICY AND DIRECTIVE, SUBSTANTIATED BY THE
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 1   UNDERLYING LEGISLATION, AND THOSE PRICES COLLECT MARKET
  

 2   INFORMATION ALL OVER THE COUNTRY FROM UNREGULATED TRANSACTIONS,
  

 3   AND ARE USED TO PUBLIC THE CLASS PRICES THAT GENERATE THE CLASS
  

 4   PRICES WE PREPARED, AND THAT ULTIMATELY GENERATE THE MAILBOX
  

 5   MILK PRICES IN SOME FORM THAT WE OUTLINED.
  

 6           BUT IT'S OUR VIEW THAT BECAUSE OF THE DIFFERENCES
  

 7   BETWEEN THE WAY THE STATE ORDER WORKS AND THE FEDERAL ORDER
  

 8   WORKS, CALIFORNIA PRODUCERS AREN'T GETTING THE BENEFITS OF THAT
  

 9   NATIONAL SYSTEM, AND WE WOULD LIKE TO HAVE THEM.  AND SO WE ARE
  

10   HERE TO LAY OUT THAT DATA, AND, YOU KNOW, REQUEST THAT THE
  

11   SECRETARY CONSIDER PUTTING IN A FEDERAL ORDER IN CALIFORNIA.
  

12           THERE WILL BE, I THINK AS I INDICATED EARLIER, THERE'S
  

13   PROBABLY NOT A SINGLE SMOKING GUN, AND ONE DISADVANTAGE, IF YOU
  

14   WILL, TO ANY OTHER ORDER OF HEARING I HAVE BEEN IN, ALMOST ANY
  

15   OTHER ORDER HEARING I HAVE BEEN INVOLVED IN, THERE'S SIMPLY A
  

16   WIDE RANGE OF PROPOSAL.  I MEAN, WE WILL END UP TALKING ABOUT
  

17   EVERY PROVISION.  SO THAT CREATES, YOU KNOW, A LONG AND ARDUOUS
  

18   PROCESS, BUT THIS NEEDS TO BE DONE.
  

19           WE FEEL LIKE THE POLICY OF HAVING NATIONWIDE CLASS
  

20   PRICES AND THE PRICE FORMULAS, YIELD FACTORS, MAKE ALLOWANCES,
  

21   THOSE THINGS HAVE BEEN DETERMINED FOR THOSE PRODUCTS, BUT
  

22   THERE'S ALSO ORDER PROVISIONS THAT ARE UNIQUE TO EACH ORDER,
  

23   AND THAT'S COMMON IN THE SYSTEM.  THE PERFORMANCE STANDARDS IN
  

24   CALIFORNIA ORDER -- OR PICK ANOTHER ONE, IN THE FLORIDA ORDER
  

25   ARE NOT SIMILAR TO IN THE SOUTHEAST ORDER OR THE NORTHEAST

1516



TRANSCRIPT OF PROCEEDINGS - VOLUME VII

 1   ORDER, AND REFLECT CONDITIONS THAT ARE IN THAT MARKETPLACE.
  

 2           THE MOST UNIQUE THING ABOUT THE CALIFORNIA MARKETPLACE
  

 3   IS THE QUOTA SYSTEM AND ITS IMPACT ON POOLING IN THOSE
  

 4   CALCULATIONS, PERFORMANCES, VALUES, AND SO IT HAS TO BE
  

 5   RECOGNIZED IN OUR PROPOSAL, AND SO WE WILL EXPLAIN THAT, AND
  

 6   EXPLAIN OUR VIEW, AND EXPLAIN HOW IT NEEDS TO BE RECOGNIZED,
  

 7   AND EXPLAIN THE FINANCIAL IMPACT, AND DISCUSS THE IMPACT OF
  

 8   THAT ON THE POOLS THAT RESULT, AND WHY OUR PROPOSAL INCLUDES
  

 9   INCLUSIVE POOLING AS A MEANS OF SPEAKING TO THE OTHER
  

10   PROPOSALS, SO WE WILL SPEAK TO EACH ONE, SOME WILL NEED MORE
  

11   SPEAKING THAN OTHERS, AND IN SOME CASES BOTH PARTIES HAVE
  

12   REQUESTED THE SAME THING, SO HOPEFULLY THOSE WON'T NEED AS MUCH
  

13   CONVERSATION AS OTHERS.
  

14           AND THEN, AS MR. BESHORE OUTLINED, WE'LL SEPARATE OUT
  

15   THE PRODUCER-HANDLER PROVISIONS, THE TRANSPORTATION PROVISIONS,
  

16   THE QUOTA PROVISIONS, THE PRICING PROVISIONS, THOSE WILL BE
  

17   HANDLED IN SEPARATE TESTIMONIES, BUT WILL OUTLINE OUR VIEWS AND
  

18   THE APPROPRIATE LANGUAGE TO DO IT.
  

19           SO I THINK THAT'S THE END.
  

20       MR. RICHMOND:  BILL RICHMOND.  I APPRECIATE THAT.
  

21       MR. HOLLON:  OKAY.  WE'LL SEE IF IT'S THE END.
  

22       MR. RICHMOND:  THAT'S ALL WE HAVE FOR TODAY, YOUR HONOR.
  

23       JUDGE CLIFTON:  AND DID HE ADEQUATELY RESPOND TO YOUR
  

24   INQUIRY ABOUT THE DESIRED OUTCOME?
  

25       MR. RICHMOND:  ABSOLUTELY.
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 1       JUDGE CLIFTON:  MR. BESHORE, DO YOU HAVE ANY REDIRECT?
  

 2       MR. BESHORE:  I JUST -- MARVIN BESHORE -- A FEW QUESTIONS
  

 3   ON REDIRECT ALSO.  I THINK THIS HAS BEEN ESTABLISHED, BUT YOU
  

 4   WILL REDO THE EXHIBITS 1(B) AND 1(C) AND MAKE THEM AVAILABLE
  

 5   PERHAPS THE NEXT TIME YOU TAKE THE STAND, OR DURING THE HEARING
  

 6   HERE TO DIRECT THOSE NUMBERS THAT WERE FOUND TO HAVE BEEN
  

 7   ERRONEOUS.
  

 8       MR. HOLLON:  I WILL TRY TO HAVE THEM AVAILABLE ON MONDAY.
  

 9       MR. BESHORE:  OKAY.  LET'S -- LET ME ASK ABOUT, A QUESTION
  

10   OR TWO ABOUT EXHIBIT 23.
  

11                      REDIRECT EXAMINATION
  

12   BY MR. BESHORE:
  

13      Q.  DO YOU HAVE THAT?  THE NONPOOL HANDLER LIST, AUGUST
  

14   2015, FEDERAL ORDER NUMBER I?
  

15      A.  YES.
  

16      Q.  NOW, AND I THINK YOU CORRECTED THIS ON YOUR OWN, ON
  

17   YOUR OWN REQUEST, BUT YOU MISIDENTIFIED ONE OF THE DFA PLANTS
  

18   THAT ARE ON THIS LIST, THE MECHANICSBURG PLANT.
  

19      A.  YES.
  

20      Q.  BUT YOU SAID YOU CONFUSED IT WITH ANOTHER PLANT, WHICH
  

21   WAS -- WHICH WAS WHICH PLANT?
  

22      A.  DFA PLANT, THE DFA PLANT IN MIDDLEBURY, PENNSYLVANIA.
  

23      Q.  OKAY.  IS THAT ON THIS LIST?
  

24      A.  ACTUALLY, I'M NOT CERTAIN IF IT IS.
  

25      Q.  OKAY.  WELL, WHY --
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 1      A.  NO, IT'S NOT.
  

 2      Q.  OKAY.  SO IT'S NOT A NON-POOL PLANT THEN?
  

 3      A.  THAT'S CORRECT.
  

 4      Q.  OKAY.  SO IS THAT -- THAT'S A BUTTER POWDER BALANCING
  

 5   PLANT IN MIDDLEBURY, PENNSYLVANIA?
  

 6      A.  THEY DON'T MAKE BUTTER, THEY MAKE MILK POWDERS AND
  

 7   CONDENSED MILK PRODUCTS AND SPECIAL BLEND PRODUCTS.
  

 8      Q.  OKAY.  NOW, THE PLANTS, NON-POOL -- NON-POOL HANDLERS
  

 9   LISTED ON EXHIBIT 23, DO THEY DEAL SOLELY IN NON-POOL MILK?
  

10      A.  IN NON-POOL MILK?
  

11      Q.  YEAH, THEY ARE NON-POOL HANDLERS, DOES THAT MEAN THEY
  

12   ARE DEALING IN NON-POOL MILK?
  

13      A.  NO.  I WOULD SAY MANY OF THESE PLANTS MAKE SPECIALTY
  

14   PRODUCTS.  THEY RECEIVE INGREDIENTS, BUT TO THE EXTENT THAT
  

15   THEY RECEIVE SOME AMOUNT OF MILK OR A LOT OF MILK, ALMOST ALL
  

16   THAT MILK WOULD BE POOLED WOULD BE A PRETTY RARE CIRCUMSTANCE
  

17   THAT MILK DELIVERED TO ANY OF THESE PLANTS, NUMBER ONE,
  

18   WOULDN'T BE FULLY POOLED, TWELVE MONTHS OUT OF TWELVE.
  

19      Q.  OKAY.  AND IF IT'S POOLED, THEN IT'S PRICED?
  

20      A.  CORRECT.
  

21      Q.  POOLED UNDER A FEDERAL ORDER, CORRECT?
  

22      A.  POOLED UNDER A FEDERAL ORDER.
  

23      Q.  PRICED UNDER A FEDERAL ORDER?
  

24      A.  CORRECT.
  

25      Q.  AND THEREFORE, THE POOLING HANDLER THAT WAS OBLIGATED
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 1   TO THE -- TO ACCOUNT TO THE POOL FOR THE MINIMUM REGULATED
  

 2   PRICE?
  

 3      A.  CORRECT.
  

 4      Q.  OKAY.  NOW, SO IT'S YOUR TESTIMONY THAT DESPITE THE
  

 5   FACT THERE'S ALL THESE NON-POOL HANDLERS, THAT -- I THINK YOU
  

 6   SAID SOMETHING LIKE, NEARLY ALL OR ESSENTIALLY ALL THE MILK
  

 7   WOULD HAVE BEEN POOLED MILK THAT THEY HANDLED?
  

 8      A.  THAT'S CORRECT.
  

 9      Q.  OKAY.  SO, I MEAN, IS THAT -- IS THAT THE CASE -- WHY
  

10   IS IT -- HOW IS THAT IN ORDER 1?
  

11      A.  ORDER 1 HAS THE, PERHAPS THE MOST RESTRICTIVE POOLING
  

12   PROVISIONS OF ANY OF THE EXISTING ORDERS.  AND IF YOU TAKE MILK
  

13   OFF OF THE POOL, I'M GOING TO BROADLY CHARACTERIZE IT, IF YOU
  

14   TAKE MILK OFF OF THE POOL, YOU CAN'T PUT IT BACK ON, CAN'T
  

15   INCLUDE IT IN THE POOL UNTIL THE MARKETING YEAR IS OVER.  SO
  

16   THAT RUNS FROM JULY THROUGH JUNE.  SO IF IN THE MONTH OF
  

17   DECEMBER YOU DECIDED YOU DIDN'T WANT TO POOL SOME MILK FOR SOME
  

18   REASON, THAT MILK WOULD, IN MOST CASES, HAVE TO REMAIN OFF OF
  

19   THE POOL UNTIL THE FOLLOWING JULY.  SO THAT CAN RESULT IN A
  

20   PRETTY BIG FINANCIAL CALCULATION, AND NO ONE CHOOSES TO DO
  

21   THAT.
  

22      Q.  OKAY.  THANK YOU.  ARE THERE PREMIUMS -- YOU'RE
  

23   INVOLVED OR FAMILIAR GENERALLY AT LEAST, WITH MARKETING ALL
  

24   FEDERAL ORDERS AS YOU TESTIFIED.  ARE THERE PREMIUMS IN ALL
  

25   FEDERAL ORDERS?
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 1      A.  YES.
  

 2      Q.  OF DIFFERENT LEVELS?
  

 3      A.  WIDELY DIFFERENT LEVELS, BUT YES, THERE ARE PREMIUMS IN
  

 4   ALL FEDERAL ORDERS FOR CLASS I, CLASS II, AND IN SOME CASES
  

 5   III, AND IN SOME CASES IV.
  

 6      Q.  DO THE MINIMUM, DO THE PRICES THAT PRODUCERS END UP
  

 7   RECEIVING WHICH ARE REFLECTED IN THE MAILBOX PRICES, THEREFORE,
  

 8   REFLECT A COMBINATION OF THE MINIMUM REGULATED PRICE PLUS THE
  

 9   PREMIUMS?
  

10      A.  YES, BUT YOU HAVE TO CONSIDER THAT THE ANNOUNCED
  

11   PREMIUMS AND THE RESULTING DOLLARS AVAILABLE TO BE PAID, YOU
  

12   KNOW, DON'T NECESSARILY MATCH, AND THE ANNOUNCED PREMIUM PRICES
  

13   ALWAYS, I'LL SAY ALWAYS, BUT MOST ALWAYS CONTAIN SOME ELEMENT
  

14   OF MAYBE THE REGULATED PRICE, FOR EXAMPLE, IN ONE OF
  

15   MR. ENGLISH'S QUESTIONS, THE ANNOUNCED PREMIUM CONTAINS THE 20
  

16   CENTS PER HUNDREDWEIGHT PROMOTION PAYMENT THAT THE PROCESSOR IS
  

17   OBLIGATED TO.  WELL, THAT'S IN THE PRICE ANNOUNCEMENT, BUT THAT
  

18   MONEY IS IN AND OUT, SO THAT'S NOT AVAILABLE FOR PRODUCER
  

19   PREMIUM.  SO -- SO THE ANSWER TO START OUT WITH WAS YES, BUT
  

20   LIKE IN MOST THESE HEARINGS, IT IS NOT A SIMPLE YES.
  

21      Q.  SO YOU WERE TALKING THERE ABOUT ANNOUNCED PREMIUMS
  

22   WHICH GENERALLY RELATE TO CLASS I SALES?
  

23      A.  GENERALLY, BUT THERE ARE ANNOUNCED PREMIUMS ON CLASS II
  

24   IN MANY MARKETS.
  

25      Q.  AND ARE THERE, GENERALLY THERE ARE NOT ANNOUNCED
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 1   PREMIUMS RELATED TO CLASS III AND CLASS IV SALES, CORRECT?
  

 2      A.  FOR THE MOST PART, YES.
  

 3      Q.  BUT THERE ARE NEVERTHELESS, NEGOTIATED AND ACTUAL
  

 4   PREMIUMS?
  

 5      A.  YES.
  

 6      Q.  ON MANY, IF NOT MOST, IF NOT ALL THOSE SALES IN FEDERAL
  

 7   ORDERS?
  

 8      A.  YES.
  

 9      Q.  SO THE MAILBOX PRICES, THEN, REFLECT THE COMBINATION OR
  

10   RESULT OF THE REGULATED MINIMUMS, PLUS WHATEVER PREMIUMS ARE
  

11   APPLICABLE IN THAT MARKETPLACE FOR THAT PRODUCER?
  

12      A.  THAT WOULD BE CORRECT.
  

13      Q.  SO IF YOU START LIKE YOU DO IN CALIFORNIA WITH A
  

14   LOWER -- AND BY THE WAY, ARE THERE PREMIUMS IN CALIFORNIA?
  

15      A.  YES, THERE ARE.
  

16      Q.  SO IF YOU START WITH A SUBSTANTIALLY LOWER REGULATED
  

17   MINIMUM PRICE, EVEN WITH PREMIUMS YOU ARE GOING TO END UP AS
  

18   YOU ARE, AS YOUR, TEND TO END UP AS YOUR DATA DOCUMENTS WOULD
  

19   LOWER TOTAL PRICE?
  

20      A.  THAT WOULD BE CORRECT.
  

21      Q.  SO IF YOU START WITH A HIGHER MORE UNIFORM MINIMUM
  

22   REGULATED PRICE, AND YOU HAVE SOME PREMIUMS, YOU ARE GOING TO
  

23   BE CLOSER TO THE MARKET?
  

24      A.  CORRECT.
  

25      Q.  AND THAT'S ONE OF THE GOALS OR MAYBE THE KEY GOAL OF
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 1   THE PROPOSAL?
  

 2      A.  THAT WOULD BE ALSO A KEY GOAL OF THE PROPOSAL.
  

 3      Q.  OKAY.  AND JUST TO ANOTHER QUESTION OR TWO.
  

 4          YOU WERE ASKED A QUESTION ABOUT YOUR PLANT, DFA PLANT
  

 5   PLANT IN TEXAS, AND I THINK YOU HAVE TESTIFIED THAT'S IN THE
  

 6   HOUSTON AREA, THE CHEESE PLANT?
  

 7      A.  THAT IS CORRECT.
  

 8      Q.  SO IF A PRODUCER IN EASTERN NEW MEXICO WANTED TO MARKET
  

 9   TO THAT PLANT, WHAT'S THE -- WHAT'S THE FREIGHT FROM NEW MEXICO
  

10   TO HOUSTON, BALLPARK?
  

11      A.  600 MILES.
  

12      Q.  AND WHAT DOES IT COST TO MOVE MILK?
  

13      A.  $3 A MILE WOULD BE TOTALLY OUT OF THE RANGE, SO 3 TIMES
  

14   6 IS, WOULD BE $1800, DIVIDED BY FIVE.  50,000 POUNDS WOULD BE
  

15   SOME NUMBER PER HUNDREDWEIGHT.  THAT WOULD BE PRETTY GOOD SIZE.
  

16      Q.  MIGHT COST $1800?
  

17      A.  PER LOAD.
  

18      Q.  PER LOAD FOR A 50,000 POUNDS, SO WE CAN DO THE DIVISION
  

19   THERE, IT MIGHT COST $3 BUCKS OR SO, MAYBE MORE, PER
  

20   HUNDREDWEIGHT TO GET THE MILK TO THAT CHEESE PLANT?
  

21      A.  I HAVE BEEN SITTING HERE FOR FIVE OR SIX HOURS, SO IF
  

22   YOU SAY THAT'S $3 BUCKS A HUNDREDWEIGHT --
  

23      Q.  I THINK IT IS MORE THAN 30 CENTS, AT LEAST MORE THAN 30
  

24   CENTS, AND PROBABLY LESS --
  

25      A.  IT IS A SIGNIFICANT NUMBER.
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 1      Q.  OKAY.  AND THAT'S ONE OF THE ELEMENTS OF THE
  

 2   TRANSACTIONS FROM NEW MEXICO THAT YOU HAVE NOTED?
  

 3      A.  THAT'S CORRECT.
  

 4      Q.  ALL RIGHT.  MR. VETNE ASKED YOU ABOUT COMPARING BLEND
  

 5   PRICE REGULATORY, YOU KNOW, A REGULATORY PAYMENTS IN NEVADA
  

 6   VERSUS NORTHERN CALIFORNIA.  DO YOU REMEMBER THAT?  REGULATED
  

 7   BLEND PRICES IN --
  

 8      A.  I REMEMBER THE QUESTION.
  

 9      Q.  OKAY.  AND YOU SAID YOU COULD COMPARE THAT, YOU COULD
  

10   MAKE SOME SORT OF COMPARISON THERE?  I GUESS MY QUESTION IS,
  

11   WHAT ARE 16 PRODUCERS IN NORTHERN NEVADA?
  

12      A.  YES.  16 OR 17.
  

13      Q.  OKAY.  AND HOW MANY, YOU KNOW, IN NORTHERN CALIFORNIA?
  

14      A.  SOME PORTION OF 1400.
  

15      Q.  AND WHAT WERE YOU, I JUST WONDERED, WHAT WERE YOU
  

16   THINKING ABOUT WHEN YOU WERE, WHEN YOU WERE SAYING THAT COULD
  

17   HAVE SOME KIND OF MEANINGFUL COMPARISON OF THOSE?
  

18      A.  I GUESS WHAT WENT THROUGH MY MIND, IS THERE A WAY TO
  

19   ESTIMATE A PLANT BLEND IN A NEVADA HANDLER, WITH A PAY PRICE IN
  

20   NORTHERN NEVADA.  AND I DON'T NECESSARILY HAVE THE DATA TO DO
  

21   ALL OF THAT.  THAT'S WHAT I THOUGHT HE WAS ASKING.  IF HE WAS
  

22   ASKING FOR SOMETHING ELSE, THEN I MISSED IT.
  

23      Q.  OKAY.  WHEN YOU ANSWERED, THAT'S WHAT YOU THOUGHT HE
  

24   WAS ASKING FOR.
  

25      A.  YES.
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 1      Q.  SOME WAY TO ESTIMATE SOME KIND OF PLANT BLEND IN
  

 2   NORTHERN NEVADA, AND COMPARE THAT TO THE NORTHERN CALIFORNIA
  

 3   MARKET ORDER AT PRESENT.
  

 4      A.  I THOUGHT HE WAS ASKING ABOUT THE NORTHERN NEVADA AREA.
  

 5      Q.  COMPARED TO NORTHERN NEVADA, BUT WASN'T IT BEING
  

 6   COMPARED TO SOMETHING?
  

 7      A.  AGAIN, I GOT -- I THOUGHT THE COMPARISON WAS A NEVADA
  

 8   PRICE TO PRODUCERS, AND A NEVADA PRICE GENERATED BY A DELIVERY
  

 9   TO A NEVADA PLANT.
  

10      Q.  THAT'S HOW YOU ANSWERED THE QUESTION?
  

11      A.  YES.
  

12      Q.  OKAY.  THANK YOU.  I DON'T HAVE ANY OTHER QUESTIONS FOR
  

13   MR. HOLLON AT THIS TIME.
  

14       JUDGE CLIFTON:  SO I HAVE ONE, AND IT'S, OF COURSE, A
  

15   SPELLING.  MECHANICSBURG, PLEASE.  I'M LOOKING AT IT, IT IS ON
  

16   PAGE 2 OF EXHIBIT 23, SHALL I JUST READ IT INTO THE RECORD?
  

17       MR. HOLLON:  YES.
  

18       JUDGE CLIFTON:  M-E-C-H-A-N-I-C-S-B-U-R-G, PENNSYLVANIA.
  

19   MR. HOLLON, THANK YOU SO MUCH, AND YOU MAY STEP DOWN.
  

20       MR. HOLLON:  THANK YOU.  IS ANYBODY ELSE STEPPING UP?  I
  

21   JUST LEAVE MY STUFF HERE FOR A LITTLE WHILE.
  

22       JUDGE CLIFTON:  YOU MAY LEAVE IT FOR FIVE MINUTES, BECAUSE
  

23   IT'S TIME FOR US TO MOVE EVERYTHING FROM THIS ROOM TO THE ROOM
  

24   WE'RE GOING TO, AND DO WE HAVE SOME MARCHING INSTRUCTIONS AS TO
  

25   HOW TO DO THAT?
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 1       MS. MAY:  LAUREL MAY.  WE WILL BE MOVING TO INDEPENDENCE
  

 2   AB, BUT FOR TONIGHT, PROBABLY EVERYBODY NEEDS TO JUST TAKE
  

 3   THEIR STUFF WITH THEM, AND WE WILL MOVE THE SOUND EQUIPMENT
  

 4   OVER, AND THE COPIER, BUT ALL YOUR PERSONAL STUFF, WE'RE NOT,
  

 5   WE WON'T BE SET UP YET TO ACCOMMODATE ALL THAT.
  

 6       JUDGE CLIFTON:  ALL RIGHT.  IN OTHER WORDS, THE TABLES AND
  

 7   ALL THE WE ENJOY HERE, AREN'T IN PLACE YET.
  

 8       MS. MAY:  THEY WILL BE SET UP IN THE MORNING.
  

 9       JUDGE CLIFTON:  OKAY.  AND SO I NEED SOME VOLUNTEERS TO
  

10   HELP MOVE THE SOUND EQUIPMENT.
  

11       MS. MAY:  WE HAVE GOT THAT COVERED.
  

12       JUDGE CLIFTON:  THANK YOU, AMS DAIRY.  AND I WOULD LIKE
  

13   OGC TO HELP, TOO.  ALL RIGHT.
  

14           LET'S CLOSE OUR RECORD, THEN, AT 4:42, AND YOU'RE
  

15   WELCOME TO COME TOMORROW AS EARLY AS 8:00, WE WILL GO ON RECORD
  

16   AT 9:00.
  

17      (WHEREUPON, THE PROCEEDINGS WERE CONCLUDED FOR THE DAY.)
  

18                            ---O0O---
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1   APPEARANCES:
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 1          THURSDAY, OCTOBER 1, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  ALL RIGHT.  WE'RE ON RECORD NOW, ON
  

 3   OCTOBER 1, 2015.  IT'S THURSDAY, IT'S 9:05 IN THE MORNING.
  

 4   MY NAME IS JILL CLIFTON, I'M THE UNITED STATES ADMINISTRATIVE
  

 5   LAW JUDGE WHO IS ASSIGNED TO TAKE EVIDENCE AT THIS MILK
  

 6   HEARING.
  

 7           THE DOCKET NUMBER OF THIS HEARING, AS ASSIGNED BY THE
  

 8   HEARING CLERK OF THE UNITED STATES DEPARTMENT OF AGRICULTURE,
  

 9   IS, IN BRACKETS [AO], THAT JUST STANDS FOR AGREEMENTS AND
  

10   ORDERS, DOCKET NUMBER 15-0071.  THE CAPTION IS IN RE:  MILK IN
  

11   CALIFORNIA.
  

12           I WOULD LIKE TO TAKE APPEARANCES OF THOSE
  

13   PARTICIPATING.  I WOULD LIKE TO BEGIN WITH EMPLOYEES OF THE
  

14   UNITED STATES DEPARTMENT OF AGRICULTURE.  I AM ONE OF THOSE
  

15   EMPLOYEES AND I WOULD LIKE THE OTHERS TO LINE UP AT THE PODIUM,
  

16   PLEASE, AND STATE AND SPELL YOUR NAME.  AND SAY WHAT WORK YOU
  

17   DO WITH THE USDA, PLEASE.
  

18       MR. RICHMOND:  GOOD MORNING, BILL RICHMOND,
  

19   R-I-C-H-M-O-N-D, WITH USDA AGRICULTURAL MARKETING SERVICE DAIRY
  

20   PROGRAMS, I WORK WITH THE ORDER FORMULATION AND ENFORCEMENT
  

21   GROUP.  GOOD MORNING.
  

22       MS. MAY:  GOOD MORNING, LAUREL MAY WITH USDA AMS DAIRY
  

23   PROGRAM.  I'M ALSO IN THE ORDER FORMULATION DIVISION AND DO
  

24   RULE WRITING.
  

25       MR. CARMAN:  GOOD MORNING.  WELCOME TO FY '16, THE FIRST
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 1   DAY.  WE ARE HERE.  MY NAME IS CLIFFORD CARMAN, C-A-R-M-A-N.
  

 2   I'M ASSISTANT AT TO THE DEPUTY ADMINISTRATOR FOR DAIRY
  

 3   PROGRAMS.
  

 4       MS. FRISIUS:  GOOD MORNING, MY NAME IS MEREDITH FRISIUS,
  

 5   M-E-R-E-D-I-T-H, F-R-I-S-I-U-S, AND I WORK FOR AMS DAIRY
  

 6   PROGRAMS AS A MARKETING SPECIALIST.
  

 7       MR. NIERMAN:  GOOD MORNING, JASON NIERMAN, N-I-E-R-M-A-N.
  

 8   ASSISTANT MARKET ADMINISTRATOR FEDERAL ORDER 5 AND ON DETAIL
  

 9   WITH AMS DAIRY PROGRAMS.
  

10       MR. SCHAEFER:  HENRY SCHAEFER, H-E-N-R-Y, S-C-H-A-E-F-E-R
  

11   AGRICULTURAL ECONOMIST FOR THE UPPER MIDWEST MILK MARKETING
  

12   ORDER, FEDERAL ORDER 30, AND I'M ON DETAIL TO AMS DAIRY
  

13   PROGRAMS.
  

14       MS. BECKER:  LAUREN BECKER L-A-U-R-E-N, B-E-C-K-E-R, USDA
  

15   OFFICE OF THE GENERAL COUNSEL.
  

16       MR. HILL:  BRIAN HILL, THE ONLY PROPER WAY TO SPELL
  

17   B-R-I-A-N, H-I-L-L, THE OFFICE OF THE GENERAL COUNSEL.
  

18       JUDGE CLIFTON:  NOW, I WOULD LIKE TO TAKE THE TEAMS
  

19   ASSOCIATED WITH PROPOSALS.
  

20       MR. BESHORE:  MARVIN BESHORE, M-A-R-V-I-N, B-E-S-H-O-R-E,
  

21   COUNSEL FOR THE PROPONENTS OF PROPOSAL NUMBER 1, CALIFORNIA
  

22   DAIRIES, INC., DAIRY FARMERS OF AMERICA, AND LAND O'LAKES, INC.
  

23       MR. VLAHOS:  JOHN VLAHOS, J-O-H-N, I'M TEMPTED TO SAY USUAL
  

24   SPELLING, BUT I WON'T -- CAPITAL V-L-A-H-O-S, CO-COUNSEL FOR
  

25   THE DAIRY COOPERATIVES, PROPONENTS OF PROPOSAL NUMBER 1.
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 1       MS. OLIVER-THOMPSON:  GOOD MORNING, MEGAN OLIVER-THOMPSON.
  

 2   MEGAN IS M-E-G-A-N.  I'M ALSO CO-COUNSEL FOR THE PROPONENTS OF
  

 3   PROPOSAL NUMBER 1.
  

 4       MR. SCHAD:  GOOD MORNING, DENNIS SCHAD, S-C-H-A-D.  LAND
  

 5   O'LAKES.
  

 6       MR. WEGNER:  THOMAS WEGNER, T-H-O-M-A-S, WEGNER,
  

 7   W-E-G-N-E-R, WITH LAND O'LAKES.
  

 8       MR. ERBA:  ERIC ERBA, CALIFORNIA DAIRIES, E-R-I-C, E-R-B-A,
  

 9   IF I HAD A SENSE OF HUMOR LIKE OTHER PEOPLE, I'D SPELL IT OUT
  

10   AND SAY THE ONLY PROPER WAY IS WITH A C AND NOT A K, BUT I
  

11   DON'T HAVE A SENSE OF HUMOR.
  

12       MR. ENGLISH:  GOOD MORNING, YOUR HONOR.  CHIP ENGLISH, THE
  

13   ENGLISH WAY OF SPELLING THE NAME.  BY THE WAY, I'M PICKING UP
  

14   JUST A MODEST RING IN THE MICROPHONE FEEDBACK.
  

15           CHIP ENGLISH, C-H-I-P, E-N-G-L-I-S-H, FOR THE DAIRY
  

16   INSTITUTE OF CALIFORNIA.
  

17       MS. VULIN:  ASHLEY VULIN, A-S-H-L-E-Y, V-U-L-I-N, WITH
  

18   DAVIS, WRIGHT, TREMAINE, REPRESENTING THE DAIRY INSTITUTE OF
  

19   CALIFORNIA.
  

20       MR. SCHIEK:  WILLIAM -- ALSO KNOWN AS BILL -- SCHIEK,
  

21   S-C-H-I-E-K, ECONOMIST WITH THE DAIRY INSTITUTE OF CALIFORNIA.
  

22       MS. KALDOR:  RACHEL KALDOR, R-A-C-H-E-L, K-A-L-D-O-R, I
  

23   THINK THE ONLY WAY TO SPELL IT, EXECUTIVE DIRECTOR OF DAIRY
  

24   INSTITUTE OF CALIFORNIA.
  

25       MR DEJONG:  JAMES DEJONG, J-A-M-E-S, D-E-J-O-N-G, DAIRY
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 1   POLICY ECONOMIST ANALYST WITH HILMAR CHEESE COMPANY.
  

 2       MS. TAYLOR:  SUE TAYLOR WITH LEPRINO FOODS, L-E-P-R-I-N-O.
  

 3       MR. VETNE:  JOHN VETNE, V-E-T-N-E, REPRESENTATIVE FOR
  

 4   HILMAR CHEESE COMPANY, A FARMER-OWNED CHEESE PROCESSING
  

 5   FACILITY.  THANK YOU.
  

 6       MS. HANCOCK:  NICOLE HANCOCK, N-I-C-O-L-E, H-A-N-C-O-C-K,
  

 7   WITH STOEL RIVES, THAT'S S-T-O-E-L, R-I-V-E-S, AND I REPRESENT
  

 8   CALIFORNIA PRODUCER HANDLERS ASSOCIATION AND PONDEROSA DAIRY.
  

 9       JUDGE CLIFTON:  I WOULD LIKE NOW TO TAKE APPEARANCES OF
  

10   OTHERS WHO WILL BE PARTICIPATING, EVEN THOUGH THEY MAY NOT BE
  

11   ASSOCIATED WITH A PARTICULAR PROPOSAL.
  

12       MR. MILTNER:  RYAN MILTNER WITH MILTNER LAW FIRM,
  

13   M-I-L-T-N-E-R, REPRESENTING SELECT MILK PRODUCERS, INC.
  

14       JUDGE CLIFTON:  IS THERE ANYTHING HERE WHO EXPECTS TO
  

15   TESTIFY TODAY WHO HAS NOT ALREADY INTRODUCED HIMSELF?  NO ONE
  

16   AT THIS POINT.
  

17           AS ONE OF MY PRELIMINARY MATTERS, I AM DELIGHTED THAT
  

18   THE MILK IS BACK.  THE MILK IS NOT BEING PROVIDED BY THE
  

19   CATERER, BUT RATHER IT'S A GIFT FROM ONE OF THE DAIRY ENTITIES
  

20   HERE IN CALIFORNIA, AND I'M SO PLEASED.
  

21           OTHER PRELIMINARY MATTERS?  WHO WOULD LIKE TO BEGIN?
  

22       MS. MAY:  LAUREL MAY WITH AMS.  AS ALWAYS, WE'RE GLAD TO
  

23   SEE YOU HERE THIS MORNING AND LOOKING FORWARD TO ANOTHER
  

24   EXCITING AND INTERESTING DAY.
  

25           WE WOULD INVITE YOU TO LET MEREDITH KNOW IF YOU HAVE
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 1   ANY PRODUCERS OR OTHER PEOPLE WHO COME IN AND WOULD LIKE TO
  

 2   TESTIFY AND SHE WILL GET YOU ON THE LIST.  IF ANYBODY WOULD
  

 3   LIKE TO QUESTION ANY OF THE WITNESSES, YOU MAY APPROACH THE
  

 4   PODIUM AND THE JUDGE WILL RECOGNIZE YOU AND ALLOW YOU TO DO SO.
  

 5           AS A REMINDER, WE ARE BROADCASTING THIS HEARING THROUGH
  

 6   A LIVE AUDIO FEED, WHICH IS NOT BEING RECORDED, BUT IS
  

 7   AVAILABLE AT TINYURL.COM/CAMILKHEARING.  THE COURT REPORTER IS
  

 8   MAKING AN OFFICIAL TRANSCRIPT OF THE HEARING, AND THAT WILL BE
  

 9   AVAILABLE STARTING APPROXIMATELY TWO WEEKS AFTER THE END OF
  

10   THIS WEEK, I BELIEVE.  DOES THAT SOUND CORRECT?  SOMETHING LIKE
  

11   THAT.  AND IT WILL BE UPDATED AFTER THAT.  EXHIBITS ARE
  

12   NUMBERED IN THE ORDER OF PRESENTATION, AND COPIES OF SOME OF
  

13   THEM ARE AVAILABLE ON THAT TABLE IN THE BACK OF THE ROOM.
  

14           AND WE HAVE REFRESHMENTS THAT EVERYBODY IS WELCOME TO
  

15   ENJOY.  AND WE WILL BE HERE IN THIS ROOM AGAIN TOMORROW AND
  

16   THEN WE'LL BE MOVING BACK TO THE LIBERTY ROOM, WHERE WE HAVE
  

17   BEEN, ON MONDAY.
  

18           AT THE END OF THE DAY YESTERDAY MR. HOLLON WAS PROVIDED
  

19   A SUMMARY OF HIS TESTIMONY, AND KIND OF GAVE US A PREVIEW OF
  

20   WHAT'S COMING.  AND TODAY, I BELIEVE WE'RE GOING TO BEGIN WITH
  

21   MR. WEGNER AND THEN DR. ERBA.
  

22       JUDGE CLIFTON:  WHAT OTHER PRELIMINARY MATTERS NEED TO BE
  

23   ADDRESSED, IF ANY?  THERE DON'T APPEAR TO BE ANY.
  

24           I INVITE ANYONE WHO WANTS TO RECORD THE PROCEEDINGS TO
  

25   DO SO SO THAT YOU WILL HAVE A REFRESHER OF TESTIMONY THAT YOU
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 1   MAY WANT TO RESPOND TO.
  

 2           YESTERDAY I LEARNED THAT ONE GROUP IS RECORDING THE
  

 3   LIVE WEBCAST AND MAKING IT AVAILABLE TO THEIR MEMBERS VIA THEIR
  

 4   OWN WEBSITE, AND THAT'S A TERRIFIC IDEA, BECAUSE IT ENABLES
  

 5   PEOPLE TO LISTEN IN WHO MIGHT NOT BE FREE BETWEEN 9:00 AND
  

 6   5:00, SO I THINK THAT WAS AN EXCELLENT ADAPTATION OF THE
  

 7   RESOURCE.
  

 8           ALL RIGHT.  THERE IS A COPY MACHINE IN THE BACK OF THE
  

 9   ROOM IN CASE ADDITIONAL COPIES NEED TO BE MADE OF EXHIBITS.
  

10           I DO WANT TO COMMENT ON WHY WE HAVE THE PODIUM WHERE IT
  

11   IS.  THE DESIRE IS TO MAKE SURE THAT THE COURT REPORTER HAD
  

12   DIRECT RECEIPT FROM THAT PODIUM, BECAUSE SOMETIMES IT WAS MORE
  

13   DIFFICULT TO HEAR THE PERSON SPEAKING FROM THE PODIUM, WHICH IS
  

14   ASKING, THAT PERSON WAS ASKING QUESTIONS.  IT WAS MORE
  

15   DIFFICULT TO HEAR THAT PERSON THAN IT WAS THE WITNESS.
  

16           I KNOW IT'S A BIT AWKWARD, SO I INVITE YOU TO
  

17   EXPERIMENT A BIT.  THAT PODIUM IS MOBILE.  THE REASON IT IS A
  

18   BIT AWKWARD IS THE PERSON WHO IS QUESTIONING THE WITNESS IS IN
  

19   A LITTLE BIT OF AN AWKWARD POSITION VIS-A-VIE THE WITNESS.  I
  

20   KNOW THAT I APPRECIATE WHEN A WITNESS JUST SPEAKS GOING
  

21   FORWARD.
  

22           ARE YOU THINKING THAT IF I WERE IN THE WITNESS CHAIR
  

23   AND THE WITNESS WERE HERE, THAT THAT MIGHT WORK BETTER?  THAT
  

24   WOULD WORK FOR ME.
  

25       MR. BESHORE:  I WOULD LIKE THE PODIUM MOVED OUT, IT CAN
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 1   STILL BE STRAIGHT TO THE REPORTER.
  

 2       JUDGE CLIFTON:  THAT SHOULD WORK WELL.  NOW, DOES IT HELP
  

 3   IF I'M TO THE RIGHT?  WE'LL BE HERE FOR TWO DAYS, WE MIGHT AS
  

 4   WELL TRY TO GET IT RIGHT FROM THE BEGINNING.  THEN THE PERSON
  

 5   AT THE PODIUM IS SPEAKING TO THE WITNESS AND VICE VERSA.
  

 6       MR. ENGLISH:  AND ALSO LINE OF SIGHT FOR THE COURT REPORTER
  

 7   IS IDENTICAL, AS OPPOSED TO, I'M GOING TO BE TEMPTED TO DO
  

 8   THIS, BECAUSE I THINK WHAT THE COURT WOULD PREFER WE DON'T DO.
  

 9       JUDGE CLIFTON:  RIGHT.  I CAN'T HEAR YOU AS WELL THAT WAY.
  

10   SO LET'S DO THAT.  LET'S TAKE A FIVE-MINUTE STRETCH BREAK.  I'M
  

11   GOING TO SWITCH TABLES, AND I THINK THOSE ARE GOOD SUGGESTIONS.
  

12           AND THEN WILL MR. WEGNER BE OUR FIRST WITNESS?  SO AS
  

13   SOON AS I GET MOVED, MR. WEGNER IS FREE TO COME OCCUPY THIS
  

14   TABLE.
  

15       (WHEREUPON, A BREAK WAS TAKEN.)
  

16       JUDGE CLIFTON:  BACK ON RECORD NOW, AT 9:24.  THAT WORKED
  

17   OUT WELL.  I'M PLEASED WITH OUR RESULT.
  

18           SO DURING THAT TIME OFF RECORD WE ALSO HAD DOCUMENTS
  

19   DISTRIBUTED.  LET ME GET THE NUMBERING OF THESE STRAIGHT.
  

20   WHICH IS THE NEXT, NUMBER 34?
  

21       MS. FRISIUS:  YES.
  

22       JUDGE CLIFTON:  THE NEXT NUMBER 34.  WHICH DOCUMENT WILL BE
  

23   34?  IS IT THE ONE THAT SAYS DOWN AT THE BOTTOM, COOPERATIVES'
  

24   EXHIBIT 3 OR IS IT THE OTHER ONE?
  

25       MR. BESHORE:  WE WOULD ASK THAT IT BE THE COOPERATIVES'
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 1   EXHIBIT 3, THE STATEMENT, 23-PAGE STATEMENT, TESTIMONY OF
  

 2   TOM WEGNER.
  

 3       JUDGE CLIFTON:  ALL RIGHT.  THAT THEN, WILL BE EXHIBIT 34.
  

 4   WHICH MEANS THEN, EXHIBIT 35 WILL BE EXHIBITS OF TOM WEGNER.
  

 5            (THEREAFTER, EXHIBIT 34 AND EXHIBIT 35
  

 6            WERE MARKED FOR IDENTIFICATION.)
  

 7       JUDGE CLIFTON:  MR. WEGNER, I'M GOING TO SWEAR YOU IN IN A
  

 8   SEATED POSITION.
  

 9           IF YOU WOULD RAISE YOUR RIGHT HAND, PLEASE.  DO YOU
  

10   SOLEMNLY SWEAR OR AFFIRM UNDER PENALTY OF PERJURY, THAT THE
  

11   EVIDENCE THAT YOU WILL PRESENT WILL BE THE TRUTH?
  

12       MR. WEGNER:  I DO.
  

13       JUDGE CLIFTON:  THANK YOU.  PLEASE STATE AND SPELL YOUR
  

14   NAME.
  

15       MR. WEGNER:  THOMAS WEGNER, T-H-O-M-A-S, WEGNER,
  

16   W-E-G-N-E-R.
  

17       JUDGE CLIFTON:  MR. BESHORE, YOU MAY PROCEED.
  

18       MR. BESHORE:  THANK YOU, YOUR HONOR.  MARVIN BESHORE.
  

19                        DIRECT EXAMINATION
  

20   BY MR. BESHORE:
  

21      Q.  MR. WEGNER, BEFORE PROCEEDING TO PRESENT YOUR
  

22   TESTIMONY, WHICH HAS BEEN MARKED AS EXHIBIT 34, COULD YOU JUST
  

23   INTRODUCE YOURSELF A LITTLE BIT, TELL US A LITTLE BIT ABOUT
  

24   YOUR EDUCATIONAL AND PROFESSIONAL BACKGROUND?
  

25      A.  CERTAINLY.  I TOOK A BACHELOR'S OF SCIENCE IN
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 1   AGRICULTURE AT THE UNIVERSITY OF WISCONSIN, MADISON, AND A
  

 2   MASTER'S OF SCIENCE IN APPLIED ECONOMICS AT THE SAME
  

 3   UNIVERSITY.  WORKED FOR THE WISCONSIN DEPARTMENT OF
  

 4   AGRICULTURE, THEN WORKED FOR THE USDA AND AMS DAIRY PROGRAMS
  

 5   DIVISION, THEN MOVED ONTO THE NEW YORK STATE SENATE.  AND THEN
  

 6   CAME TO LAND O'LAKES FOR THREE YEARS, THEN WORKED FOR THE
  

 7   UNIVERSITY OF THE MINNESOTA FOR A DOZEN YEARS.  AND SINCE 2005,
  

 8   I HAVE BEEN WORKING FOR LAND O'LAKES.
  

 9      Q.  OKAY.  JUST TAKE US BRIEFLY THROUGH YOUR WHAT YOUR JOBS
  

10   WERE WITH THOSE RESPECTIVE EMPLOYERS.  BASICALLY, YOU HAVE
  

11   IDENTIFIED YOUR EMPLOYERS, TELL US A LITTLE BIT ABOUT WHAT YOU
  

12   HAVE DONE DURING YOUR PROFESSIONAL CAREER.
  

13      A.  I SOMETIMES QUESTION WHAT I HAVE DONE.
  

14      Q.  WE DON'T QUESTION IT.
  

15      A.  NO, I WORKED AS AN ECONOMIST FOR THE DEPARTMENT OF --
  

16   EXCUSE ME, THE WISCONSIN DEPARTMENT OF AGRICULTURE, THEN WORKED
  

17   AS A DAIRY PRODUCTS MARKETING SPECIALIST FOR USDA AMS IN
  

18   WASHINGTON, THEN WORKED AS A STAFF ECONOMIST FOR THE NEW YORK
  

19   STATE SENATE FOR A COUPLE OF YEARS.  CAME TO LAND O'LAKES IN
  

20   1990, AND WORKED AS A CONSULTING ECONOMIST ESSENTIALLY, WITH
  

21   PAUL CHRIST AT LAND O'LAKES.  AND THEN WORKED FOR THE
  

22   UNIVERSITY OF MINNESOTA EXTENSION SERVICE AS A REGIONAL
  

23   EXTENSION EDUCATOR IN NATURAL RESOURCE RELATED ISSUES, MORE
  

24   AROUND ISSUES AROUND LAND USE, PLANNING, ETCETERA.  AND NOW
  

25   HAVE BEEN BACK AT LAND O'LAKES FOR THE PAST TEN YEARS, WORKING
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 1   AS A DAIRY ECONOMIST, WORKING ON POLICY RELATED ISSUES AS IT
  

 2   RELATES TO FEDERAL DAIRY POLICY, FEDERAL MILK MARKETING ORDERS,
  

 3   STATE-BASED DAIRY POLICY AS WELL -- AS WELL AS WORKING WITH
  

 4   MILK SUPPLY DIVISION IN THE BUY AND SELL OF MILK WITH OUR
  

 5   MEMBERSHIP.
  

 6      Q.  OKAY.  WITH LAND O'LAKES, WHERE HAVE YOU BEEN OFFICED?
  

 7      A.  ARDEN HILLS.  CORPORATE OFFICE IS IN ARDEN HILLS,
  

 8   MINNESOTA.
  

 9      Q.  OKAY.  AND SO HAVE RESPONSIBILITIES WITH LAND O'LAKES
  

10   BEEN THE NATIONAL COOP?
  

11      A.  YES.  THEY HAVE BEEN PRIMARILY ON THE DAIRY SIDE,
  

12   NATIONAL, IN THE THREE YEARS WHERE WE HAVE MEMBERSHIP.
  

13      Q.  VERY GOOD.  WOULD YOU PROCEED THEN, AND PRESENT YOUR
  

14   TESTIMONY, WHICH IS EXHIBIT 34?
  

15      A.  VERY GOOD.
  

16          MY NAME IS TOM WEGNER.  I'M HERE ON BEHALF OF
  

17   LAND O'LAKES TO TESTIFY IN SUPPORT OF PROPOSAL 1, SPONSORED BY
  

18   CALIFORNIA DAIRIES, DAIRY FARMERS OF AMERICA, AND LAND O'LAKES.
  

19   MY BUSINESS ADDRESS IS 4001 LEXINGTON AVENUE NORTH, ARDEN
  

20   HILLS, MINNESOTA, 55164.  MY CURRENT IS DIRECTOR OF GOVERNANCE
  

21   AND LEADER DEVELOPMENT.  FROM 2005 TO 2015, I SERVED AS
  

22   DIRECTOR OF ECONOMICS IN DAIRY POLICY FOR LAND O'LAKES.
  

23   LAND O'LAKES THANKS THE DEPARTMENT FOR CALLING THIS HEARING TO
  

24   CONSIDER THE ADOPTION OF A CALIFORNIA FEDERAL MARKETING ORDER.
  

25           LAND O'LAKES IS A DAIRY COOPERATIVE WITH 2,200 DAIRY
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 1   FARMER-MEMBER OWNERS.  LAND O'LAKES HAS A NATIONAL MEMBERSHIP
  

 2   BASE, WHOSE MEMBERS ARE POOLED ON THE CALIFORNIA STATE PROGRAM
  

 3   AND FIVE DIFFERENT FEDERAL ORDERS.  LAND O'LAKES MEMBERS OWN
  

 4   SEVERAL CHEESE, BUTTER POWDER, AND VALUE-ADDED PLANTS IN THE
  

 5   UPPER MIDWEST, EAST AND CALIFORNIA.  CURRENTLY, OUR 200
  

 6   CALIFORNIA MEMBER-OWNERS SUPPLY US WITH OVER 16 MILLION POUNDS
  

 7   OF MILK PER DAY THAT ARE PRIMARILY PROCESSED AT OUR TWO PLANTS
  

 8   IN CALIFORNIA LOCATED IN TULARE AND ORLAND.  WE ALSO OPERATE A
  

 9   DAIRY DESSERT PLANT IN TURLOCK, CALIFORNIA.
  

10           MY TESTIMONY HERE IS IN TWO PARTS.  THE FIRST ADDRESSES
  

11   THE PART 1000 UNIFORM FEDERAL ORDER PROVISIONS WHICH WE PROPOSE
  

12   TO ADOPT IN THE CALIFORNIA FEDERAL ORDER.  SECOND, I DISCUSS
  

13   SECTIONS 1051.60, 1051.61 AND 1051.62, WHICH CONCERN THE
  

14   HANDLER VALUE OF MILK FOR THE POOL, THE CALCULATION OF MULTIPLE
  

15   PRODUCER COMPONENT PRICES, HOW WE PROPOSE TO ADDRESS THE POOL
  

16   VALUE, USUALLY REFERRED TO AS THE PPD, AND THE DATES FOR
  

17   ANNOUNCEMENT OF PRODUCER PRICES.
  

18   PART 1000 PROVISIONS.
  

19           IN DRAFTING THE PROPOSED CALIFORNIA FEDERAL MILK
  

20   MARKETING ORDER, WE HAVE ENDEAVORED TO AVOID UNNECESSARY
  

21   COMPLICATION AND LENGTHENING OF THE ORDER'S LANGUAGE.  WE HAVE
  

22   IDENTIFIED THOSE PROVISIONS CONTAINED IN PART 1000 THAT ARE
  

23   COMMON TO ALL OF THE EXISTING FEDERAL MILK MARKETING ORDERS,
  

24   AND PROPOSE THAT ALL PART 1000 LANGUAGE REMAIN UNCHANGED.
  

25   UTILIZING THESE IDENTICAL PROVISIONS IN THE PROPOSED CALIFORNIA
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 1   FEDERAL ORDER IS CONSISTENT WITH THE FEDERAL ORDER REFORM
  

 2   DECISION ISSUED IN 1999, WHICH EXPANDED PART 1000 AND
  

 3   EXPLICITLY STATED:
  

 4      Q.  COULD I ASK YOU TO PERHAPS SLOW DOWN JUST A LITTLE BIT,
  

 5   MR. WEGNER, IN YOUR PRESENTATION?  I THINK IT WILL BE HELPFUL
  

 6   TO BOTH THE COURT REPORTER AND EVERYONE, SO JUST --
  

 7      A.  VERY GOOD.
  

 8      Q.  THANK YOU.
  

 9      A.  YOU'RE WELCOME.
  

10      Q.  FINALLY -- IT IS QUOTED:
  

11                "FINALLY, THIS RULE EXPANDS PART 1000 TO INCLUDE
  

12                PROVISIONS THAT ARE IDENTICAL WITHIN EACH
  

13                CONSOLIDATED ORDER TO ASSIST IN SIMPLIFYING THE
  

14                REGULATIONS.  THESE PROVISIONS INCLUDE THE
  

15                DEFINITIONS OF ROUTE DISPOSITION, PLANT,
  

16                DISTRIBUTING PLANT, SUPPLY PLANT, NONPOOL PLANT,
  

17                HANDLER, OTHER SOURCE MILK, FLUID MILK PRODUCT,
  

18                FLUID CREAM PRODUCT, COOPERATIVE ASSOCIATION, AND
  

19                COMMERCIAL FOOD PROCESSING ESTABLISHMENT.  IN
  

20                ADDITION, THE MILK CLASSIFICATION SECTION, PRICING
  

21                PROVISIONS, AND MOST OF THE PROVISIONS RELATING TO
  

22                PAYMENTS, HAVE BEEN INCLUDED IN THE GENERAL
  

23                PROVISIONS.  THESE CHANGES ADHERE WITH THE EFFORTS
  

24                OF THE NATIONAL PERFORMANCE REVIEW- REGULATORY
  

25                REFORM INITIATIVE TO SIMPLIFY, MODIFY, AND
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 1                ELIMINATE UNNECESSARY REPETITION OF REGULATIONS."
  

 2   64 FED. REG. AT 16031 (1999)
  

 3           IN LIGHT OF THE COMPLEXITY AND SPECIFICITY OF SEVERAL
  

 4   OF THESE PROVISIONS, WE REQUESTED THAT USDA PROVIDE WITNESSES
  

 5   TO ASSIST WITH EXPLANATIONS FOR THE RECORD OF THE OPERATION OF
  

 6   SEVERAL OF THESE PROVISIONS, AND TO SPECIFIC QUESTIONS ABOUT
  

 7   THEM.  WE APPRECIATE GREATLY THE TESTIMONY PROVIDED BY
  

 8   MR. SCHAEFER, MR. MYKRANTZ, AND MR. WISE.
  

 9           THE SCOPE AND PURPOSE OF PART 1000 IS EXPLICITLY STATED
  

10   IN THE FOLLOWING:
  

11   1000.1 SCOPE AND PURPOSE OF PART 1000
  

12           PART 1000 SETS FORTH CERTAIN TERMS, DEFINITIONS, AND
  

13   PROVISIONS WHICH ARE COMMON TO, AND APPLY TO, FEDERAL MILK
  

14   MARKETING ORDER IN 7 CFR, CHAPTER X, EXCEPT AS SPECIFICALLY
  

15   DEFINED OTHERWISE, OR MODIFIED, OR OTHERWISE PROVIDED IN AN
  

16   INDIVIDUAL ORDER IN 7 CFR, CHAPTER X.
  

17           WE PROPOSE THAT PART 1051.1 GENERAL PROVISIONS REMAIN
  

18   UNCHANGED.  WE DO NOT PROPOSE ANY CHANGES TO PART 1000 WHICH
  

19   WOULD NECESSARILY INVOLVE OTHER FEDERAL ORDERS.
  

20                1051.1 GENERAL PROVISIONS.
  

21                ALL PART 1000 LANGUAGE REMAINS UNCHANGED.
  

22           WE PROPOSE THAT THE MARKETING AREA WOULD BE COTERMINOUS
  

23   WITH THE BORDERS THE ENTIRE STATE OF CALIFORNIA.  THE
  

24   DEFINITION OF THE CALIFORNIA MARKETING AREA FOLLOWS DIRECTLY
  

25   FROM THE LANGUAGE OF THE 2014 FARM BILL, (THE AGRICULTURAL ACT
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 1   OF 2014) WHICH SPECIFICALLY LINKS THE QUOTA AUTHORIZATION TO A
  

 2   PETITION FOR A MARKETING ORDER FOR THE "STATE OF CALIFORNIA."
  

 3   THE PROPOSED LANGUAGE FOR THE DEFINITION OF THE MARKETING AREA
  

 4   IS:
  

 5                1051.2 CALIFORNIA MARKETING AREA.
  

 6                THE MARKETING AREA MEANS ALL TERRITORY WITHIN THE
  

 7                BOUNDS OF THE FOLLOWING STATES AND POLITICAL
  

 8                SUBDIVISIONS, INCLUDING ALL PIERS, DOCKS, AND
  

 9                WHARVES CONNECTED THEREWITH, AND ALL CRAFT MOORED
  

10                THERE AT, AND ALL TERRITORY OCCUPIED BY GOVERNMENT
  

11                (MUNICIPAL, STATE, OR FEDERAL) RESERVATIONS,
  

12                INSTALLATIONS, INSTITUTIONS, OR OTHER SIMILAR
  

13                ESTABLISHMENTS, IF ANY PART THEREOF IS WITHIN ANY
  

14                OF THE LISTED STATES OR POLITICAL SUBDIVISIONS:
  

15                ALL OF THE STATE OF CALIFORNIA.
  

16           WE PROPOSE TO ADOPT AS 1051.3, THE EXISTING UNIFORM
  

17   DEFINITION FOR ROUTE DISPOSITION IN PART 1000:
  

18                1051.3 ROUTE DISPOSITION.
  

19                ROUTE DISPOSITION MEANS A DELIVERY TO A RETAIL OR
  

20                WHOLESALE OUTLET (EXCEPT A PLANT), EITHER DIRECTLY
  

21                OR THROUGH ANY DISTRIBUTION FACILITY, (INCLUDING
  

22                DISPOSITION FROM A PLANT STORE, VENDOR, OR VENDING
  

23                MACHINE) OF A FLUID MILK PRODUCT IN CONSUMER-TYPE
  

24                PACKAGES OR DISPENSER UNITS CLASSIFIED AS CLASS I
  

25                MILK.
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 1           ROUTE DISPOSITION REFERS TO THE MEASUREMENT OF FLUID
  

 2   MILK SALES IN COMMERCIAL CHANNELS.  IT DOES NOT INCLUDE THE
  

 3   DELIVERY OF FLUID MILK PRODUCTS TO A HANDLER'S DISTRIBUTION
  

 4   POINTS.  THE DISTRIBUTION FROM SUCH POINTS WOULD BE CONSIDERED
  

 5   ROUTE DISTRIBUTION -- EXCUSE ME -- ROUTE DISPOSITION FROM THE
  

 6   PLANT, FROM THE MILK PLANT WHERE THE FLUID MILK PRODUCTS WERE
  

 7   PROCESSED AND PACKAGED.  THE MARKET ADMINISTRATOR WILL USE
  

 8   ROUTE DISPOSITION TO DETERMINE WHICH FLUID MILK SALES TO
  

 9   INCLUDE IN THE MARKET-WIDE POOL.  THE REFORM DECISION CONTAINS
  

10   THE FOLLOWING CONCISE DEFINITION:
  

11                ROUTE DISPOSITION IS A MEASURE OF FLUID MILK SALES
  

12                IN COMMERCIAL CHANNELS.  IT IS DEFINED TO MEAN THE
  

13                AMOUNT OF FLUID MILK PRODUCTS DELIVERED BY A
  

14                DISTRIBUTING PLANT TO A RETAIL OR WHOLESALE OUTLET
  

15                (EXCEPT A PLANT), EITHER DIRECTLY OR THROUGH ANY
  

16                DISTRIBUTION FACILITY, (INCLUDING DISPOSITION FROM
  

17                A PLANT, STORE, VENDOR, OR VENDING MACHINE), OF A
  

18                FLUID MILK PRODUCT IN CONSUMER-TYPE PACKAGES OR
  

19                DISPENSER UNITS THAT IS CLASSIFIED AS CLASS I
  

20                MILK.
  

21   64 FED. REG. AT 126130 (1999)
  

22           WE PROPOSE TO ADOPT AS 1051.4, THE EXISTING UNIFORM
  

23   DEFINITION FOR A PLANT IN PART 1000:
  

24                1051.4 PLANT.
  

25                (A) EXCEPT AS PROVIDED IN PARAGRAPH (B) OF THIS
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 1                SECTION, PLANT MEANS THE LAND, BUILDINGS,
  

 2                FACILITIES, AND THE EQUIPMENT CONSTITUTING A
  

 3                SINGLE OPERATING UNIT OR ESTABLISHMENT AT WHICH
  

 4                MILK OR MILK PRODUCTS ARE RECEIVED, PROCESSED OR
  

 5                PACKAGED, INCLUDING A FACILITY DESCRIBED IN
  

 6                PARAGRAPH (B)(2) OF THIS SECTION, IF THE FACILITY
  

 7                RECEIVED THE MILK OF MORE THAN ONE DAIRY FARMER.
  

 8
  

 9                (B) PLANT SHALL NOT INCLUDE:
  

10                (1) A SEPARATE BUILDING WITHOUT STATIONARY STORAGE
  

11                TANKS THAT IS USED ONLY AS A RELOAD POINT FOR
  

12                TRANSFERRING BULK FROM ONE TANK TRUCK TO ANOTHER,
  

13                OR A SEPARATE BUILDING USED ONLY AS A DISTRIBUTION
  

14                POINT FOR STORING PACKAGED FLUID MILK PRODUCTS IN
  

15                TRANSIT FOR ROUTE DISPOSITION; OR
  

16                (2) AN ON-FARM FACILITY OPERATED AS PART OF A
  

17                SINGLE DAIRY FARM ENTITY FOR THE SEPARATION OF
  

18                CREAM AND SKIM OR THE REMOVAL OF WATER FROM MILK.
  

19           A PLANT DEFINITION IS NEEDED TO SPECIFY WHAT COMPRISES
  

20   AN OPERATING ENTITY FOR FEDERAL MILK ORDER PRICING AND
  

21   REGULATORY PURPOSES AND WHAT DOES NOT COMPRISE AN OPERATING
  

22   ENTITY.  THE REFORM DECISION PROVIDES A COMPREHENSIVE PLANT
  

23   DEFINITION:
  

24                A PLANT DEFINITION IS INCLUDED TO SPECIFY WHAT
  

25                CONSTITUTES AN OPERATING ENTITY FOR PRICING AND
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 1                REGULATORY PURPOSES.  AS PROVIDED IN 1000.4 OF THE
  

 2                GENERAL PROVISIONS, A PLANT IS THE LAND,
  

 3                BUILDINGS, FACILITIES, AND EQUIPMENT CONSTITUTING
  

 4                A SINGLE OPERATING UNIT OR ESTABLISHMENT, AT WHICH
  

 5                MILK OR MILK PRODUCTS ARE RECEIVED, PROCESSED, OR
  

 6                PACKAGED.  THIS IS MEANT TO ENCOMPASS ALL
  

 7                DEPARTMENTS, INCLUDING THOSE WHERE MILK PRODUCTS
  

 8                ARE STORED, SUCH AS A COOLER.  THE PLANT
  

 9                DEFINITION DOES NOT INCLUDE A PHYSICALLY SEPARATE
  

10                FACILITY WITHOUT STATIONARY STORAGE TANKS, THAT IS
  

11                USED ONLY AS A RELOAD POINT FOR TRANSFERRING BULK
  

12                MILK FROM ONE TANK TO ANOTHER, OR A PHYSICALLY
  

13                SEPARATE FACILITY THAT IS USED ONLY AS A
  

14                DISTRIBUTION POINT FOR STORING PACKAGED FLUID MILK
  

15                PRODUCTS IN TRANSIT FOR ROUTE DISPOSITION.
  

16   64 FED. REG. AT 16130-16131 (1999)
  

17       JUDGE CLIFTON:  GO AHEAD, MR. BESHORE.
  

18       MR. BESHORE:  WELL, I WAS JUST GOING TO SUGGEST,
  

19   MR. WEGNER, I THINK YOU READ 64 FED. REG. AS FEDERAL
  

20   REGULATION, AND IT'S FEDERAL REGISTER, SO THAT WHEN THAT
  

21   APPEARS A NUMBER OF TIMES.  THANK YOU.
  

22       MR. WEGNER:  THANK YOU.
  

23       JUDGE CLIFTON:  YOU GOT IT RIGHT THE FIRST TIME.
  

24       MR. WEGNER:  WE PROPOSE TO ADOPT AS 1051.5, THE EXISTING
  

25   UNIFORM DEFINITION FOR DISTRIBUTING PLANT IN PART 1000:
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 1                1051.5 DISTRIBUTING PLANT.
  

 2                DISTRIBUTING PLANT MEANS A PLANT THAT IS APPROVED
  

 3                BY A DULY CONSTITUTED REGULATORY AGENCY FOR THE
  

 4                HANDLING OF GRADE A MILK, AT WHICH FLUID MILK
  

 5                PRODUCTS ARE PROCESSED OR PACKAGED, AND FROM WHICH
  

 6                THERE IS ROUTE DISPOSITION OR TRANSFERS OF
  

 7                PACKAGED FLUID MILK PRODUCTS TO OTHER PLANTS.
  

 8           THIS PROVISION DEFINES THE PLANTS THAT PROCESS OR
  

 9   PACKAGE FLUID MILK PRODUCTS FROM WHICH PACKAGED FLUID MILK
  

10   PRODUCTS ARE DISTRIBUTED INTO COMMERCIAL CHANNELS, OR
  

11   TRANSFERRED TO OTHER PLANTS.  THE REFORM DECISION CONTAINS THE
  

12   FOLLOWING DEFINITION OF A DISTRIBUTING PLANT:
  

13                A DISTRIBUTING PLANT IS DEFINED AS A PLANT AS
  

14                APPROVED BY A DULY CONSTITUTED REGULATORY AGENCY,
  

15                WHO HANDLE GRADE A MILK AND AT WHICH FLUID MILK
  

16                PRODUCTS ARE PROCESSED OR PACKAGED, AND FROM WHICH
  

17                THERE IS ROUTE DISPOSITION OR TRANSFERS OF
  

18                PACKAGED MILK PRODUCTS TO OTHER PLANTS.
  

19   64 FED. REG. AT 16131 (1999)
  

20           WE PROPOSE TO ADOPT AS 1051.6, THE EXISTING UNIFORM
  

21   DEFINITION FOR A SUPPLY PLANT IN PART 1000:
  

22                1051.6 SUPPLY PLANT.
  

23                SUPPLY PLANT MEANS A PLANT APPROVED BY A DULY
  

24                CONSTITUTED REGULATORY AGENCY FOR THE HANDLING OF
  

25                GRADE A MILK THAT RECEIVES MILK DIRECTLY FROM

1549



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1                DAIRY FARMERS AND TRANSFERS OR DIVERTS FLUID MILK
  

 2                PRODUCTS TO OTHER PLANTS OR MANUFACTURERS DAIRY
  

 3                PRODUCTS ON ITS PREMISES.
  

 4           THE SUPPLY PLANT PROVISION PROVIDES ANOTHER WAY FOR
  

 5   DAIRY FARMERS TO QUALIFY, ASSOCIATE THEIR MILK WITH THE
  

 6   CALIFORNIA FEDERAL MARKET-WIDE POOL.  THE REFORM DECISION
  

 7   INCLUDED IN THE FOLLOWING LANGUAGE -- EXCUSE ME -- THE REFORM
  

 8   DECISION INCLUDED THE FOLLOWING LANGUAGE CONSISTENT WITH THE
  

 9   PROPOSED DEFINITION OF A SUPPLY PLANT:
  

10                A SUPPLY PLANT IS A REGULAR OR RESERVE SUPPLIER OF
  

11                BULK MILK FOR THE FLUID MARKET THAT HELPS TO
  

12                COORDINATE THE SUPPLY OF MILK WITH THE DEMAND FOR
  

13                MILK IN A MARKET.  A SUPPLY PLANT IS A PLANT
  

14                APPROVED BY A DULY CONSTITUTED REGULATORY AGENCY
  

15                FOR THE HANDLING OF GRADE A MILK THAT RECEIVES
  

16                MILK DIRECTLY FROM DAIRY FARMERS AND TRANSFERS OR
  

17                DIVERTS FLUID MILK PRODUCTS TO OTHER PLANTS, OR
  

18                MANUFACTURES DAIRY PRODUCTS ON ITS PREMISES.
  

19   64 FED. REG. 16131-16132 (1999)
  

20           WE PROPOSE TO ADOPT 1051.8, THE EXISTING UNIFORM
  

21   DEFINITION FOR A NONPOOL PLANT IN PART 1000.
  

22                1051.8 NONPOOL PLANT.
  

23                NONPOOL PLANT MEANS ANY MILK RECEIVING,
  

24                MANUFACTURING OR PROCESSING PLANT, OTHER THAN A
  

25                POOL PLANT.  THE FOLLOWING CATEGORIES OF NONPOOL
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 1                PLANTS ARE FURTHER DEFINED AS POSSIBLE:
  

 2       JUDGE CLIFTON:  AS WHAT?
  

 3       MR. WEGNER:  AS FOLLOWS.
  

 4       JUDGE CLIFTON:  OKAY.
  

 5       MR. WEGNER:  YEAH, I THINK I PUT AS POSSIBLE IN THERE, I'M
  

 6   SORRY.  THIS IS TEDIOUS.
  

 7                PARAGRAPH (A):  A PLANT FULLY REGULATED UNDER
  

 8                ANOTHER FEDERAL ORDER, MEANS A PLANT THAT IS FULLY
  

 9                SUBJECT TO THE PRICING AND POOLING PROVISIONS OF
  

10                ANOTHER FEDERAL ORDER.
  

11
  

12                (B) PRODUCER-HANDLER PLANT MEANS A PLANT OPERATED
  

13                BY A PRODUCER-HANDLER AS DEFINED UNDER ANY FEDERAL
  

14                ORDER.
  

15
  

16                (C) PARTIALLY REGULATED DISTRIBUTING PLANT MEANS A
  

17                NONPOOL PLANT THAT IS NOT A PLANT FULLY REGULATED
  

18                UNDER ANOTHER FEDERAL ORDER.  A PRODUCER-HANDLER
  

19                PLANT OR AN EXEMPT PLANT FROM WHICH THERE IS ROUTE
  

20                DISPOSITION IN THE MARKETING AREA DURING THE
  

21                MONTH.
  

22
  

23                (D) UNREGULATED SUPPLY PLANT MEANS A SUPPLY PLANT
  

24                THAT DOES NOT QUALIFY AS A POOL SUPPLY PLANT AND
  

25                IS NOT A PLANT FULLY REGULATED UNDER ANOTHER
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 1                FEDERAL ORDER, A PRODUCER-HANDLER PLANT, OR AN
  

 2                EXEMPT PLANT.
  

 3
  

 4                (E) AN EXEMPT PLANT MEANS A PLANT DESCRIBED IN
  

 5                THIS PARAGRAPH THAT IS EXEMPT FROM THE PRICING AND
  

 6                POOLING PROVISIONS OF ANY ORDER PROVIDED THAT THE
  

 7                OPERATOR OF THE PLANT FILES REPORTS AS PRESCRIBED
  

 8                BY THE MARKET ADMINISTRATOR OF ANY MARKETING AREA
  

 9                IN WHICH THE PLANT DISTRIBUTES PACKAGED FLUID MILK
  

10                PRODUCTS TO ENABLE DETERMINATION OF THE HANDLER'S
  

11                EXEMPT STATUS:
  

12
  

13                (1) A PLANT THAT IS OPERATED BY A GOVERNMENTAL
  

14                AGENCY THAT HAS NO ROUTE DISPOSITION IN COMMERCIAL
  

15                CHANNELS;
  

16
  

17                (2) A PLANT THAT IS OPERATED BY A DULY ACCREDITED
  

18                COLLEGE OR UNIVERSITY DISPOSING OF FLUID MILK
  

19                PRODUCTS, ONLY THROUGH THE OPERATION OF ITS OWN
  

20                FACILITIES, WITH NO ROUTE DISPOSITION IN
  

21                COMMERCIAL CHANNELS;
  

22
  

23                (3) A PLANT FROM WHICH THE TOTAL ROUTE DISPOSITION
  

24                IS FOR INDIVIDUALS OR INSTITUTIONS FOR CHARITABLE
  

25                PURPOSES WITHOUT REMUNERATION; OR
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 1                (4) A PLANT THAT HAS ROUTE DISPOSITION AND
  

 2                PACKAGED SALES OF FLUID MILK PRODUCTS TO OTHER
  

 3                PLANTS 150,000 POUNDS OR LESS DURING THE MONTH.
  

 4           THE NONPOOL PLANT PROVISION DESCRIBES PLANTS THAT
  

 5   RECEIVE, PROCESS, OR PACKAGE MILK, BUT THAT DOESN'T MEET THE
  

 6   STANDARDS FOR BEING A POOL PLANT.  EXAMPLES OF NONPOOL PLANTS
  

 7   INCLUDE:
  

 8                (1) PLANTS FULLY REGULATED UNDER ANOTHER FEDERAL
  

 9                ORDER.
  

10                (2) A PRODUCER-HANDLER PLANT.
  

11                (3) A PARTIALLY REGULATED DISTRIBUTING PLANT.
  

12                (4) A GOVERNMENTAL AGENCY PLANT.
  

13                (5) AN UNREGULATED SUPPLY PLANT; AND
  

14                (6) THE FOUR CATEGORIES OF EXEMPT PLANTS.
  

15           THE REFORM DECISION SPEAKS DIRECTLY TO THE DEFINITION
  

16   OF WHAT CONSTITUTES A NONPOOL PLANT:
  

17                A DEFINITION IS PROVIDED IN ALL ORDERS DESCRIBING
  

18                PLANTS WHICH RECEIVE, PROCESS, OR PACKAGE MILK,
  

19                BUT WHICH DO NOT SATISFY THE STANDARDS FOR BEING A
  

20                POOL PLANT.  WHILE PROVIDING FOR SUCH A DEFINITION
  

21                MAY APPEAR REDUNDANT, THIS PROVISION IS USEFUL TO
  

22                MORE CLEARLY DEFINE THE EXTENT OF REGULATION
  

23                APPLICABLE TO PLANTS.  NONPOOL PLANTS SHOULD
  

24                INCLUDE A PLANT THAT IS FULLY REGULATED UNDER
  

25                ANOTHER FEDERAL ORDER COMMONLY REFERRED TO AS AN
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 1                OTHER ORDER PLANT;  A PRODUCER-HANDLER PLANT, A
  

 2                PARTIALLY REGULATED DISTRIBUTING PLANT THAT IS A
  

 3                PLANT THAT DOES NOT QUALIFY AS A POOL DISTRIBUTING
  

 4                PLANT, AN OTHER ORDER PLANT, A PRODUCER PLANT OR A
  

 5                GOVERNMENTAL AGENCY PLANT, AN UNREGULATED SUPPLY
  

 6                PLANT, AND AN EXEMPT PLANT.  THE DEFINITIONS FOR
  

 7                THESE NONPOOL PLANTS ARE NOT MATERIALLY DIFFERENT
  

 8                THAN THOSE PROVIDED IN THE CURRENT ORDERS, WITH
  

 9                THE POSSIBLE EXCEPTION OF AN "EXEMPT PLANT".
  

10
  

11                CERTAIN PLANTS ARE EXEMPT FROM REGULATION UNDER
  

12                FEDERAL MILK ORDERS.  THESE PLANTS FALL INTO FOUR
  

13                CATEGORIES:
  

14                (1) PLANTS THAT ARE OPERATED BY A GOVERNMENTAL
  

15                AGENCY, WHICH HAVE NO ROUTE DISPOSITION IN
  

16                COMMERCIAL CHANNELS; (2) PLANTS OPERATED BY A
  

17                COLLEGE OR UNIVERSITY THAT DISPOSED OF FLUID MILK
  

18                -- THAT DISPOSE OF FLUID MILK PRODUCTS ONLY
  

19                THROUGH THEIR OWN FACILITIES WITH NO ROUTE
  

20                DISPOSITION IN COMMERCIAL CHANNELS; (3) PLANTS
  

21                FROM WHICH THE TOTAL ROUTE DISPOSITION IS FOR
  

22                INDIVIDUALS AND INSTITUTIONS FOR CHARITABLE
  

23                PURPOSES WITH THEIR -- WITHOUT REMUNERATION; AND
  

24                (4) PLANTS THAT HAVE ROUTE DISPOSITION OF 150,000
  

25                POUNDS OR LESS DURING THE MONTH.  THESE TYPES OF
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 1                PLANTS HAVE LITTLE IMPACT ON THE REGULATED MARKET,
  

 2                AND NEED NOT BE REGULATED TO ENSURE THE INTEGRITY
  

 3                OF THE REGULATORY PLAN.  MANY CURRENT FEDERAL
  

 4                ORDERS ALSO PROVIDE REGULATORY EXEMPTION FOR A
  

 5                PLANT OPERATED BY A STATE OR FEDERAL GOVERNMENTAL
  

 6                AGENCY.  FOR EXAMPLE, SOME STATES HAVE DAIRY FARM
  

 7                AND PLANT OPERATIONS THAT PROVIDE MILK FOR THEIR
  

 8                PRISON POPULATIONS.  AS PROVIDED HEREIN,
  

 9                REGULATORY EXEMPTION WOULD BE CONTINUED UNDER THE
  

10                CONSOLIDATED ORDERS UNLESS POOL PLANT STATUS IS
  

11                REQUESTED.
  

12
  

13                REGULATORY EXEMPTION ALSO SHOULD APPLY TO
  

14                COLLEGES, UNIVERSITIES, AND CHARITABLE
  

15                INSTITUTIONS, BECAUSE THESE INSTITUTIONS GENERALLY
  

16                HANDLE FLUID MILK PRODUCTS INTERNALLY AND HAVE NO
  

17                IMPACT IN THE MAINSTREAM COMMERCIAL MARKETS.
  

18                HOWEVER, IN THE EVENT THAT THESE ENTITIES
  

19                DISTRIBUTE FLUID MILK THROUGH COMMERCIAL CHANNELS,
  

20                ROUTE SALES BY SUCH ENTITIES, INCLUDING
  

21                GOVERNMENTAL AGENCIES, WILL BE MONITORED TO
  

22                DETERMINE IF FEDERAL REGULATIONS SHOULD APPLY.
  

23                THE DETERMINATION AND VERIFICATION OF EXEMPT PLANT
  

24                STATUS WILL, FROM TIME TO TIME, NECESSITATE THE
  

25                NEED FOR MARKET, FOR THE MARKET ADMINISTRATOR TO
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 1                REQUIRE REPORTS AND INFORMATION DEEMED APPROPRIATE
  

 2                FOR THE SOLE PURPOSE OF MAKING THIS DETERMINATION.
  

 3                SUCH AUTHORITY IS CURRENTLY PROVIDED IN THE
  

 4                ORDERS, AND SHOULD CONTINUE.
  

 5   64 FED. REG. 16134-16135 (1999)
  

 6           WE PROPOSE TO ADOPT AS 1051.9, THE EXISTING UNIFORM
  

 7   DEFINITION FOR A HANDLER IN PART 1000:
  

 8                1051.9 HANDLER.
  

 9                HANDLER MEANS:
  

10                (A) ANY PERSON WHO OPERATES A POOL PLANT OR A
  

11                NONPOOL PLANT.
  

12                (B) ANY PERSON WHO RECEIVES PACKAGED FLUID MILK
  

13                PRODUCTS FROM A PLANT FOR RESALE AND DISTRIBUTION
  

14                TO RESALE OR WHOLESALE OUTLETS, ANY PERSON --
  

15       JUDGE CLIFTON:  LET ME HAVE YOU READ THAT AGAIN, BEGINNING
  

16   WITH PART (B).
  

17       MR. WEGNER:
  

18                (B) ANY PERSON WHO RECEIVES PACKAGED FLUID MILK
  

19                PRODUCTS FROM A PLANT FOR RESALE AND DISTRIBUTION
  

20                TO RETAIL OR WHOLESALE OUTLETS, ANY PERSON WHO AS
  

21                A BROKER, NEGOTIATES A PURCHASE OR SALE OF FLUID
  

22                MILK PRODUCTS OR FLUID CREAM PRODUCTS FROM OR TO
  

23                ANY POOL OR NONPOOL PLANT, AND ANY PERSON WHO BY
  

24                PURCHASE OR DIRECTION, CAUSES MILK OF PRODUCERS TO
  

25                BE PICKED UP AT THE FARM AND/OR MOVED TO A PLANT.
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 1                PERSONS WHO QUALIFY AS HANDLERS ONLY UNDER THIS
  

 2                PARAGRAPH UNDER ANY FEDERAL MILK ORDER ARE NOT
  

 3                SUBJECT TO THE PAYMENT PROVISIONS OF SECTIONS .70,
  

 4                .71, .73, .76, AND .85 OF THAT ORDER.
  

 5       JUDGE CLIFTON:  YOU SKIPPED ONE, SO READ ME THE SECTIONS
  

 6   AGAIN.
  

 7       MR. WEGNER:  SECTIONS .70, .71, .72, .73, .76 AND .85 OF
  

 8   THAT ORDER.
  

 9                (C) ANY COOPERATIVE ASSOCIATION WITH RESPECT TO
  

10                MILK THAT IT RECEIVES FOR ITS ACCOUNT FROM THE
  

11                FARM OF A PRODUCER AND DELIVERS TO POOL PLANTS OR
  

12                DIVERTS TO NONPOOL PLANTS PURSUANT TO SECTION .13
  

13                OF THE ORDER.  THE OPERATOR OF A POOL PLANT
  

14                RECEIVING MILK FROM A COOPERATIVE ASSOCIATION MAY
  

15                BE THE HANDLER FOR SUCH MILK IF BOTH PARTIES
  

16                NOTIFY THE MARKET ADMINISTRATOR OF THIS AGREEMENT
  

17                PRIOR TO THE TIME THAT THE MILK IS DELIVERED TO
  

18                THE POOL PLANT, AND THE PLANT OPERATOR PURCHASES
  

19                THE MILK ON THE BASIS OF FARM BULK TANK WEIGHTS
  

20                AND SAMPLES.
  

21           AT ITS MOST BASIC LEVEL, FEDERAL ORDERS DEFINE HANDLERS
  

22   TO INCLUDE PERSONS WHO BUY MILK FROM DAIRY FARMERS.  IN
  

23   ADDITION, OTHER ENTITIES MAY BE REGULATED AS HANDLERS FOR
  

24   REPORTING AND ACCOUNTABILITY PURPOSES UNDER THE ORDER.  SUCH
  

25   HANDLERS HAVE THE FINANCIAL RESPONSIBILITY TO PAY DAIRY FARMERS
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 1   FOR THEIR MILK AND TO FILE THE REPORTS OF MILK RECEIPTS AND
  

 2   UTILIZATION TO THE MARKET ADMINISTRATOR.  WE ARE RECOMMENDING
  

 3   THE UNIFORM DEFINITION OF A HANDLER.
  

 4           THE REFORM DECISION SPEAKS DIRECTLY TO THE DEFINITION
  

 5   OF A HANDLER.
  

 6                FEDERAL MILK ORDERS REGULATE THOSE PERSONS WHO BUY
  

 7                MILK FROM DAIRY FARMERS.  SUCH PERSONS ARE CALLED
  

 8                HANDLERS UNDER THE ORDER.  THESE PERSONS HAVE A
  

 9                FINANCIAL RESPONSIBILITY FOR PAYMENTS TO DAIRY
  

10                FARMERS FOR MILK IN ACCORDANCE WITH ITS CLASSIFIED
  

11                USAGE.  THEY MUST FILE REPORTS WITH THE MARKET
  

12                ADMINISTRATOR, DETAILING THEIR RECEIPTS AND
  

13                UTILIZATION OF MILK.
  

14
  

15                THE HANDLER DEFINITION ADOPTED FOR THE
  

16                CONSOLIDATED ORDERS INCLUDES THE OPERATOR OF A
  

17                POOL PLANT, A COOPERATIVE ASSOCIATION THAT DIVERTS
  

18                MILK TO NONPOOL PLANTS, OR DELIVERS MILK TO POOL
  

19                PLANTS FOR ITS ACCOUNT, AND THE OPERATOR OF A
  

20                "NONPOOL PLANT," WHICH WOULD ENCOMPASS A
  

21                PRODUCER-HANDLER, A PARTIALLY REGULATED
  

22                DISTRIBUTING PLANT, A PLANT FULLY REGULATED UNDER
  

23                ANOTHER FEDERAL ORDER, AN UNREGULATED SUPPLY
  

24                PLANT, AND AN EXEMPT PLANT.
  

25
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 1                IN ADDITION, "THIRD PARTY" ORGANIZATIONS THAT ARE
  

 2                NOT OTHERWISE REGULATED UNDER PROVISIONS OF AN
  

 3                ORDER ARE INCLUDED IN THE HANDLER DEFINITION.
  

 4                THIS CATEGORY INCLUDES ANY PERSON WHO ENGAGES IN
  

 5                THE BUSINESS OF RECEIVING MILK FROM ANY PLANT FOR
  

 6                RESALE AND DISTRIBUTION TO WHOLESALE AND RETAIL
  

 7                OUTLETS, BROKERS, OR OTHERS WHO NEGOTIATE THE
  

 8                PURCHASE OR SALE OF FLUID MILK PRODUCTS OR FLUID
  

 9                CREAM PRODUCTS, FROM OR TO ANY PLANT, AND PERSONS
  

10                WHO, BY PURCHASE OR DIRECTION, CAUSE THE MILK OF A
  

11                PRODUCER, OF PRODUCERS, TO BE PICKED UP AT THE
  

12                FARM AND/OR MOVED TO A PLANT.  SUCH INTERMEDIARIES
  

13                PROVIDE A SERVICE TO THE DAIRY INDUSTRY.  THESE
  

14                PERSONS ARE NOT, HOWEVER -- THESE PERSON ARE NOT,
  

15                HOWEVER, RECOGNIZED OR REGULATED AS ENTITIES
  

16                REQUIRED TO MAKE MINIMUM PAYMENTS TO PRODUCERS.
  

17                THE EXPANDED MARKETING CHAIN BROUGHT ABOUT BY SUCH
  

18                INTERMEDIARIES HAS MADE IT INCREASINGLY DIFFICULT
  

19                FOR THE MARKET ADMINISTRATOR TO TRACK THE MOVEMENT
  

20                FROM MILK FROM FARMS TO CONSUMERS.  THE REVISED
  

21                HANDLER DEFINITION ENABLES THE MARKET
  

22                ADMINISTRATOR TO MORE READILY IDENTIFY THESE
  

23                ENTITIES.
  

24   64 FED. REG. AT 16135 (1999)
  

25           ALL FEDERAL ORDERS NEED TO HAVE PROVISIONS FOR
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 1   MILK THAT IS NOT PRICED AND POOLED UNDER THAT ORDER.  THIS
  

 2   MILK, COMMONLY REFERRED TO AS OTHER SOURCE MILK, NEEDS TO BE
  

 3   CLASSIFIED AT THE RECEIVING HANDLER'S PLANT.
  

 4           WE PROPOSE TO ADOPT AS 1051.14, THE EXISTING UNIFORM
  

 5   DEFINITION FOR OTHER SOURCE MILK IN PART 1000.
  

 6                1051.14 OTHER SOURCE MILK.
  

 7                OTHER SOURCE MILK MEANS ALL SKIM MILK AND
  

 8                BUTTERFAT CONTAINED IN, OR REPRESENTED BY;
  

 9
  

10                (A) RECEIPTS OF FLUID MILK PRODUCTS AND BULK FLUID
  

11                CREAM PRODUCTS FOR ANY SOURCE OTHER THAN
  

12                PRODUCERS, HANDLERS DESCRIBED IN SECTION 1000.9(C)
  

13                AND 1135.11, OR POOL PLANTS.
  

14
  

15                (B) PRODUCTS (OTHER THAN FLUID MILK PRODUCTS,
  

16                FLUID CREAM PRODUCTS, AND PRODUCTS PRODUCED AT THE
  

17                PLANT DURING THE SAME MONTH) FROM ANY SOURCE WHICH
  

18                ARE REPROCESSED, CONVERTED INTO, OR COMBINED WITH
  

19                ANOTHER PRODUCT IN THE PLANT DURING THE MONTH; AND
  

20
  

21                (C) RECEIPTS OF ANY MILK PRODUCT (OTHER THAN A
  

22                FLUID MILK PRODUCT OR A FLUID CREAM PRODUCT) FOR
  

23                WHICH THE HANDLER FAILS TO ESTABLISH A
  

24                DISPOSITION.
  

25           WE PROPOSE TO ADOPT AS 1051.15, THE EXISTING UNIFORM
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 1   DEFINITION FOR FLUID MILK PRODUCT IN PART 1000:
  

 2                1051.15 FLUID MILK PRODUCT.
  

 3                (A) EXCEPT AS PROVIDED IN PARAGRAPH (B) OF THIS
  

 4                SECTION, FLUID MILK PRODUCT SHALL MEAN ANY MILK
  

 5                PRODUCTS IN FLUID OR FROZEN FORM THAT ARE INTENDED
  

 6                TO BE USED AS BEVERAGES CONTAINING LESS THAN 9
  

 7                PERCENT BUTTERFAT AND 6.5 PERCENT OR MORE NONFAT
  

 8                SOLIDS, OR 2.25 PERCENT OR MORE TRUE MILK PROTEIN.
  

 9                SOURCES OF SUCH NONFAT SOLIDS/PROTEIN INCLUDE, BUT
  

10                ARE NOT LIMITED TO:  CASEIN, WHEY PROTEIN
  

11                CONCENTRATE, MILK PROTEIN CONCENTRATE, DRY WHEY,
  

12                CASEINATES, LACTOSE, AND ANY SIMILAR DAIRY DERIVED
  

13                INGREDIENT.  SUCH PRODUCTS INCLUDE, BUT ARE NOT
  

14                LIMITED TO, MILK, FAT-FREE MILK, LOWFAT MILK,
  

15                LIGHT MILK, REDUCED FAT MILK, MILK DRINKS, EGGNOG,
  

16                AND CULTURED BUTTERMILK, INCLUDING ANY SUCH
  

17                BEVERAGE PRODUCTS THAT ARE FLAVORED, CULTURED,
  

18                MODIFIED WITH ADDED OR REDUCED NONFAT SOLIDS,
  

19                STERILIZED, CONCENTRATED, OR RECONSTITUTED.  AS
  

20                USED IN THIS PART, THE TERM CONCENTRATED MILK
  

21                MEANS MILK THAT CONTAINS NOT LESS THAN 25.5
  

22                PERCENT, AND NOT MORE THAN 50 PERCENT TOTAL MILK
  

23                SOLIDS.
  

24
  

25                (B) THE TERM FLUID MILK PRODUCT SHALL NOT INCLUDE:
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 1                (1) ANY PRODUCT THAT CONTAINS LESS THAN 6.5
  

 2                PERCENT NONFAT MILK SOLIDS AND CONTAINS LESS THAN
  

 3                2.25 PERCENT TRUE MILK PROTEIN; WHEY; PLAIN OR
  

 4                UNSWEETENED EVAPORATED MILK; SKIM MILK; SWEETENED
  

 5                CONDENSED MILK/SKIM MILK; YOGURT CONTAINING
  

 6                BEVERAGES WITH 20 OR MORE PERCENT YOGURT BY
  

 7                WEIGHT; AND KEFIR; PRODUCTS ESPECIALLY PREPARED
  

 8                FOR INFANT FEEDING OR DIETARY USE (MEAL
  

 9                REPLACEMENT) THAT ARE PACKAGED IN HERMETICALLY
  

10                SEALED CONTAINERS, AND PRODUCTS THAT MEET THE
  

11                COMPOSITIONAL STANDARDS SPECIFIED IN PARAGRAPH (A)
  

12                OF THIS SECTION, BUT CONTAIN NO FLUID MILK
  

13                PRODUCTS INCLUDED IN PARAGRAPH (A) OF THIS
  

14                SECTION.
  

15
  

16                (2) THE QUANTITY OF SKIM MILK EQUIVALENT IN ANY
  

17                MODIFIED PRODUCT SPECIFIED IN PARAGRAPH (A) OF
  

18                THIS SECTION THAT IS GREATER THAN AN EQUAL VOLUME
  

19                OF AN UNMODIFIED PRODUCT OF THE SAME NATURE AND
  

20                BUTTERFAT CONTENT.
  

21           WE PROPOSE TO ADOPT AS 1051.16, THE EXISTING UNIFORM
  

22   DEFINITION FOR A FLUID CREAM PRODUCT IN PART 1000;
  

23                1051.16 FLUID CREAM PRODUCT.
  

24                FLUID CREAM PRODUCT MEANS CREAM (OTHER THAN
  

25                PLASTIC CREAM OR FROZEN CREAM), INCLUDING
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 1                STERILIZED CREAM, OR A MIXTURE OF CREAM AND MILK,
  

 2                OR SKIM MILK CONTAINING 9 OR MORE PERCENT
  

 3                BUTTERFAT, WITH OR WITHOUT THE ADDITION OF OTHER
  

 4                INGREDIENTS.
  

 5   THIS DEFINITION WAS THE SAME FOR ALL FEDERAL ORDERS BEFORE
  

 6   ORDER REFORM:
  

 7                THE CURRENT DEFINITION IS UNIFORM UNDER ALL THE
  

 8                ORDERS AND SHOULD BE USED IN THE NEWLY MERGED
  

 9                ORDERS.  THERE WERE NO COMMENTS SUPPORTING A
  

10                CHANGE IN THIS PROVISION.
  

11   64 FED. REG. AT 16122 (1999)
  

12           WE PROPOSE TO ADOPT AS 1051.18, THE EXISTING UNIFORM
  

13   DEFINITION FOR A COOPERATIVE ASSOCIATION IN PART 1000:
  

14                1051.18 COOPERATIVE ASSOCIATION.
  

15                COOPERATIVE ASSOCIATION MEANS ANY COOPERATIVE
  

16                MARKETING ASSOCIATION OF PRODUCERS WHICH THE
  

17                SECRETARY DETERMINES IS QUALIFIED UNDER THE
  

18                PROVISIONS OF THE CAPPER-VOLSTEAD ACT, HAS FULL
  

19                AUTHORITY IN THE SALE OF MILK OF ITS MEMBERS, AND
  

20                IS ENGAGED IN MARKETING MILK OR MILK PRODUCTS FOR
  

21                ITS MEMBERS.  A FEDERATION OF TWO OR MORE
  

22                COOPERATIVES INCORPORATED UNDER THE LAWS OF ANY
  

23                STATE, WILL BE CONSIDERED A COOPERATIVE
  

24                ASSOCIATION UNDER ANY FEDERAL MILK ORDER, IF ALL
  

25                MEMBER COOPERATIVES MEET THE REQUIREMENTS OF THIS
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 1                SECTION.
  

 2           THE REFORM DECISION IDENTIFIED THE BENEFITS OF A
  

 3   UNIFORM PROVISION RELATED, RELATING TO COOPERATIVE
  

 4   ASSOCIATIONS.
  

 5                ALL CURRENT ORDERS PROVIDE A DEFINITION FOR DAIRY
  

 6                FARMER COOPERATIVE ASSOCIATIONS THAT MARKET MILK
  

 7                ON BEHALF OF THE DAIRY FARMER MEMBERS.  PROVIDING
  

 8                FOR A UNIFORM DEFINITION OF A COOPERATIVE
  

 9                ASSOCIATION FACILITATES THE ADMINISTRATION OF THE
  

10                VARIOUS ORDER PROVISIONS AS THEY APPLY TO SUCH
  

11                PRODUCER ORGANIZATIONS AND RECOGNIZES THE UNIQUE
  

12                STANDING GRANTED TO DAIRY FARMER COOPERATIVES
  

13                UNDER THE CAPPER-VOLSTEAD ACT.  DAIRY FARMER
  

14                COOPERATIVES ARE RESPONSIBLE FOR MARKETING THE
  

15                MAJORITY OF THE MILK SUPPLIED TO REGULATED
  

16                HANDLERS UNDER THE FEDERAL ORDER SYSTEM.
  

17
  

18                AS PROVIDED HEREIN, A COOPERATIVE ASSOCIATION
  

19                MEANS ANY COOPERATIVE MARKETING ASSOCIATION OF
  

20                PRODUCERS WHICH THE SECRETARY DETERMINES, AFTER
  

21                APPLICATION FOR SUCH RECOGNITION BY THE
  

22                COOPERATIVE, IS QUALIFIED AS SUCH UNDER THE
  

23                PROVISIONS OF THE ACT OF CONGRESS OF FEBRUARY
  

24                18TH, 1922, AS AMENDED, KNOWN AS THE
  

25                "CAPPER-VOLSTEAD ACT."  ADDITIONALLY, THE NEW
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 1                ORDERS CONTINUE TO REQUIRE THAT A COOPERATIVE
  

 2                ASSOCIATION HAVE FULL AUTHORITY IN THE SALE OF THE
  

 3                MILK OF ITS MEMBERS, AND THAT IT BE ENGAGED IN
  

 4                MAKING COLLECTIVE SALES OR MARKETINGS OF MILK OR
  

 5                MILK PRODUCTS FOR ITS DAIRY FARMER MEMBERS.
  

 6
  

 7                SEVERAL CURRENT ORDERS PROVIDE A DEFINITION FOR A
  

 8                FEDERATION OF TWO OR MORE COOPERATIVE
  

 9                ASSOCIATIONS.  AS ADOPTED HERE, ALL CONSOLIDATED
  

10                ORDERS RECOGNIZE A FEDERATION OF COOPERATIVES AS
  

11                SATISFYING THE COOPERATIVE DEFINITION FOR THE
  

12                PURPOSES OF DETERMINING MILK PAYMENTS AND POOLING.
  

13                INDIVIDUAL COOPERATIVES OF A FEDERATION OF
  

14                COOPERATIVES MUST ALSO MEET THE CRITERIA AS SET
  

15                FORTH FOR INDIVIDUAL COOPERATIVE ASSOCIATIONS AND
  

16                THEIR FEDERATIONS AS INCORPORATED UNDER STATE
  

17                LAWS.
  

18   64 FED. REG. AT 16136 (1999)
  

19       JUDGE CLIFTON:  MR. WEGNER, YOU HAVE AMAZING CAPACITY, AND
  

20   YOU ARE SO ARTICULATE.  I WANT TO STOP YOU HERE AT THE BOTTOM
  

21   OF PAGE 13 SO THAT WE CAN TAKE A SHORT STRETCH BREAK, JUST HERE
  

22   AT OUR DESKS.  IT'S A 23-PAGE DOCUMENT, AND I JUST WANT US TO
  

23   MOVE AROUND A LITTLE BIT BEFORE YOU CONTINUE.
  

24       MR. WEGNER:  THANK YOU.
  

25       JUDGE CLIFTON:  ALL RIGHT.  WE'LL GO OFF RECORD.
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 1       (WHEREUPON, A BREAK WAS TAKEN.)
  

 2       JUDGE CLIFTON:  LET'S GO BACK ON RECORD.  IT'S NOW 10:06.
  

 3   IT IS NOT 10:07.  WE'LL GO BACK ON RECORD.  MR. WEGNER, AT THE
  

 4   TOP OF PAGE 14, YOU MAY PROCEED.
  

 5       MR. WEGNER:  WE PROPOSE TO ADOPT AS 1051.19, THE EXISTING
  

 6   UNIFORM DEFINITION FOR A COMMERCIAL FOOD PROCESSING
  

 7   ESTABLISHMENT IN THE PART 1000:
  

 8                1051.19 COMMERCIAL FOOD PROCESSING ESTABLISHMENT.
  

 9                COMMERCIAL FOOD PROCESSING ESTABLISHMENT MEANS ANY
  

10                FACILITY, OTHER THAN A MILK PLANT, TO WHICH FLUID
  

11                MILK PRODUCTS AND FLUID CREAM PRODUCTS ARE
  

12                DISPOSED OF, OR PRODUCER MILK IS DIVERTED THAT
  

13                USES SUCH RECEIPTS AS INGREDIENTS IN FOOD PRODUCTS
  

14                AND HAS NO OTHER DISPOSITION OF FLUID MILK
  

15                PRODUCTS, OTHER THAN THOSE RECEIVED IN
  

16                CONSUMER-TYPE PACKAGES (ONE GALLON OR LESS.)
  

17                PRODUCER MILK DIVERTED TO COMMERCIAL FOOD
  

18                PROCESSING ESTABLISHMENTS SHALL BE SUBJECT TO THE
  

19                SAME PROVISIONS RELATING TO DIVERSIONS TO PLANTS,
  

20                INCLUDING, BUT NOT LIMITED TO, SECTIONS .13, AND
  

21                .52 OF EACH FEDERAL MILK ORDER.
  

22           THIS DEFINITION IDENTIFIES THE USE OF FLUID MILK
  

23   PRODUCTS, FLUID CREAM PRODUCTS, OR PRODUCER MILK AS INGREDIENTS
  

24   AT COMMERCIAL FOOD PROCESSING ESTABLISHMENTS.  THE REFORM
  

25   DECISION OFFERS FURTHER EXPLANATION ABOUT THE NEED FOR THIS
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 1   PROVISION.
  

 2                PACKAGED FLUID MILK PRODUCTS SHOULD BE PERMITTED
  

 3                TO BE TRANSFERRED TO A CFPE IN ANY SIZE, ONLY
  

 4                THOSE PRODUCTS THAT ARE SHIPPED IN
  

 5                LARGER-THAN-CONSUMER-SIZED PACKAGES, (I.E., LARGER
  

 6                THAN ONE GALLON) SHOULD BE ELIGIBLE FOR A CLASS II
  

 7                CLASSIFICATION.  IF MILK IS RECEIVED BY A CFPE IN
  

 8                GALLON CONTAINERS OR SMALLER, THE MILK SHOULD BE
  

 9                PRICES AS CLASS I MILK, SINCE THERE IS NO WAY OF
  

10                GUARANTEEING THAT SUCH PRODUCTS WILL NOT BE SOLD
  

11                FOR FLUID USE.
  

12   64 FED. REG. AT 16123 (1999)
  

13                THESE TWO RESTRICTIONS ARE BASED UPON PRACTICAL
  

14                CONSIDERATIONS.  THE INTEGRITY OF THE CLASSIFIED
  

15                PRICING SYSTEM WOULD BE MUCH MORE DIFFICULT TO
  

16                MAINTAIN IF THE MARKET ADMINISTRATOR WERE FORCED
  

17                TO AUDIT EVERY CFPE ON A REGULAR BASIS.  BY
  

18                PROHIBITING THE SALE OF FLUID MILK PRODUCTS IN
  

19                CONSUMER-SIZED PACKAGES TO A CFPE FOR ANYTHING BUT
  

20                CLASS I USE, THERE WOULD BE LESS NEED TO REGULARLY
  

21                AUDIT CFPE'S TO BE SURE THAT SUCH PRODUCTS ARE NOT
  

22                BEING SOLD TO THE PUBLIC.  SIMILARLY, SINCE
  

23                PACKAGED FLUID MILK PRODUCTS IN CONTAINERS LARGER
  

24                THAN ONE GALLON ARE RARELY, IF EVER, FOUND IN
  

25                RETAIL OUTLETS, IT IS UNLIKELY THAT SUCH PRODUCTS
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 1                WILL BE SOLD FOR FLUID USE.  BY RESTRICTING FLUID
  

 2                MILK PRODUCT DISPOSITION BY CFPE'S TO PACKAGE
  

 3                PRODUCTS NOT LARGER THAN ONE GALLON IN SIZE, THERE
  

 4                IS REASONABLE ASSURANCE THAT MILK PRICED AS CLASS
  

 5                II WILL NOT BE DISPOSED OF AS FLUID MILK SOLD BY
  

 6                THE GLASS FROM A BULK DISPENSER.
  

 7   64 FED. REG. AT 16123 (1999)
  

 8   OTHER ADMINISTRATIVE PROVISIONS FROM PART 1000
  

 9           THE PROVISIONS 1000.25 THROUGH 1000.28, INCLUDE THE
  

10   LANGUAGE NECESSARY TO AUTHORIZE AND DIRECT THE MARKET
  

11   ADMINISTRATOR TO OPERATE AND ADMINISTER THE POOL.  THESE
  

12   PROVISIONS IDENTIFY HOW TO MAKE THE POOL WORK AND HOLD HANDLERS
  

13   ACCOUNTANT TO THE POOL.
  

14                - WE PROPOSE TO ADOPT AS 10502.25, THE EXISTING
  

15                UNIFORM DEFINITION FOR THE MARKET ADMINISTRATOR IN
  

16                PART 1000.
  

17                - WE PROPOSE TO ADOPT AS 1052.26, THE EXISTING
  

18                UNIFORM DEFINITION FOR CONTINUITY AND SEVERABILITY
  

19                OF PROVISIONS IN PART 1000.
  

20                - WE PROPOSE TO ADOPT AS 1051.27, THE EXISTING
  

21                UNIFORM DEFINITION FOR HANDLER RESPONSIBILITY FOR
  

22                RECORDS AND FACILITIES IN PART 1000.
  

23                - WE PROPOSE TO ADOPT AS 1051.28, THE EXISTING
  

24                UNIFORM DEFINITION FOR THE TERMINATION OF
  

25                OBLIGATIONS IN PART 1000.
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 1           THE SPECIFIC LANGUAGE CONTAINED IN THESE FOUR
  

 2   PROVISIONS IS INCLUDED IN COOPERATIVES EXHIBITS 3A -- BEG YOUR
  

 3   PARDON, 34.
  

 4       MR. BESHORE:  EXCUSE ME, OKAY.  SO COOPERATIVES' EXHIBIT 3A
  

 5   IS ACTUALLY INCLUDED AS THE FIRST DOCUMENT IN WHAT'S NOW BEEN
  

 6   MARKED AS PROPOSED EXHIBIT 35.
  

 7       MR. WEGNER:  35, BEG YOUR PARDON.
  

 8       MR. BESHORE:  THANK YOU FOR NOTING THAT.
  

 9       MR. WEGNER:  THE SPECIFIC LANGUAGE CONTAINED IN THESE FOUR
  

10   PROVISIONS IS INCLUDED IN COOPERATIVES' EXHIBIT 35.
  

11           WE ALSO PROPOSE TO ADOPT AS THE EXISTING UNIFORM
  

12   PROVISIONS FROM PART 1000 FOR:
  

13           ADJUSTMENT OF ACCOUNTS-SECTION 1051.77.
  

14           CHARGES ON OVERDUE ACCOUNTS-SECTION 1051.78.
  

15           ASSESSMENT FOR ORDER ADMINISTRATION-SECTION 1051.85.
  

16           DEDUCTIONS FOR MARKETING SERVICES-SECTION 1051.86.
  

17           WITHOUT REPEATING IT, WE SUPPORT AND ADOPT THE
  

18   TESTIMONY GIVEN BY MR. MYKRANTZ EXPLAINING THE FUNCTION AND THE
  

19   OPERATION OF THESE PROVISIONS.
  

20       MR. BESHORE:  YEAH, MR. WEGNER, ARE THOSE, THE SPECIFIC
  

21   LANGUAGE FOR THOSE PROVISIONS ALSO INCLUDED IN EXHIBIT 3A,
  

22   WHICH IS PART OF PROPOSED EXHIBIT 35?
  

23       MR. WEGNER:  THEY ARE.
  

24       MR. BESHORE:  THANK YOU.  PLEASE PROCEED.
  

25       JUDGE CLIFTON:  BEFORE HE DOES, SHALL I, MR. BESHORE, ASK
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 1   THAT MS. FRISIUS WRITE ON THE RECORD COPIES ON PAGE 15 OF
  

 2   EXHIBIT 34, IN ABOUT THE MIDDLE OF THE PAGE, FOLLOWING THE TERM
  

 3   EXHIBIT 3.A, SHALL I HAVE HER ADD THESE WORDS: "IN" -- CAPITAL
  

 4   E, "EXHIBIT 35?"
  

 5       MR. BESHORE:  I WOULD APPRECIATE THAT GREATLY.
  

 6       JUDGE CLIFTON:  ALL RIGHT.  AND THEN A PERIOD.
  

 7       MR. BESHORE:  THANK YOU.
  

 8       JUDGE CLIFTON:  THANK YOU.  DO YOU REMEMBER WHERE YOU WERE,
  

 9   MR. WEGNER?
  

10       MR. WEGNER:  I DO.
  

11       JUDGE CLIFTON:  ALL RIGHT.  YOU MAY RESUME.
  

12       MR. WEGNER:  TOP OF PAGE 16.
  

13   MULTIPLE COMPONENT PRICING IN THE CALIFORNIA FEDERAL MILK
  

14   MARKETING ORDER:  HANDLER VALUE OF MILK; PRODUCER COMPONENT
  

15   PRICES; AND ANNOUNCEMENT OF PRICES
  

16   SECTIONS 1051.60, .61, .62;
  

17           WE PROPOSE A MULTIPLE COMPONENT PRICING (MCP) PROGRAM
  

18   BASED ON THREE COMPONENTS - BUTTERFAT, PROTEIN, AND OTHER
  

19   SOLIDS.  MULTIPLE COMPONENT PRICING WILL BE APPLICABLE BOTH TO
  

20   HANDLERS AND PRODUCERS, FOLLOWING THE PREDOMINANT FMMO MODEL
  

21   WHICH PRICES COMPONENTS TO HANDLERS OF CLASS I (FAT AND SKIM);
  

22   CLASSES II AND IV (FAT AND SOLIDS-NOT-FAT); HANDLERS OF CLASS
  

23   III (FAT, PROTEIN, AND OTHER SOLIDS) AND TO PRODUCERS (FAT,
  

24   PROTEIN, AND OTHER SOLIDS) ON ALL MILK.
  

25   IN DISCUSSING MULTIPLE COMPONENT PRICING, USDA, IN THE FEDERAL
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 1   ORDER REFORM DECISION, SPOKE TO THE NATIONAL BASIS OF THIS
  

 2   PRICING APPROACH.
  

 3                THIS PRICING SYSTEM ELIMINATES THE NEED FOR
  

 4                REGIONAL YIELDS BASED ON REGIONAL DIFFERENCES IN
  

 5                THE MILK COMPOSITION.  THE VALUE OF MILK WILL BE
  

 6                ADJUSTED AUTOMATICALLY BASED ON THE LEVEL OF
  

 7                COMPONENTS CONTAINED IN THE MILK IN EACH ORDER,
  

 8                EVEN THOUGH THE COMPONENT PRICES ARE THE SAME
  

 9                NATIONALLY.  THIS AUTOMATIC ADJUSTMENT MEANS THAT
  

10                HANDLERS WILL PAY THE SAME PRICE PER POUND OF
  

11                COMPONENT, BUT MAY HAVE DIFFERING PER
  

12                HUNDREDWEIGHT VALUES BASED ON THE MILK COMPONENT
  

13                LEVELS, CREATING EQUITY IN THE MINIMUM COST OF
  

14                MILK USED FOR MANUFACTURING PURPOSES.
  

15   64 FED. REG. AT 16100 (1999)
  

16           FORTIFICATION OF MILK FOR CLASS I USES TO MEET THE
  

17   CALIFORNIA FLUID MILK STANDARDS, WILL BE ACCOMMODATED THROUGH A
  

18   FORTIFICATION ALLOWANCE TO CLASS I HANDLERS.  THE CDFA'S
  

19   FORTIFICATION ALLOWANCES ARE INCORPORATED INTO THE CLASS I
  

20   PRICING PROVISIONS.
  

21           WE PROPOSE THE FOLLOWING LANGUAGE FOR SECTION 1051.60,
  

22   HANDLER'S VALUE OF MILK;
  

23       JUDGE CLIFTON:  READ THE HEADING AGAIN, PLEASE.
  

24       MR. WEGNER:
  

25                1051.60 HANDLER'S VALUE OF MILK.
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 1                FOR THE PURPOSE OF COMPUTING A HANDLER'S
  

 2                OBLIGATION FOR PRODUCER MILK, THE MARKET
  

 3                ADMINISTRATOR SHALL DETERMINE FOR EACH MONTH THE
  

 4                VALUE OF MILK OF EACH HANDLER WITH RESPECT TO EACH
  

 5                OF THE HANDLER'S POOL PLANTS AND OF EACH HANDLER
  

 6                DESCRIBED IN SECTION 100.9(C) WITH --
  

 7       JUDGE CLIFTON:  READ ME THE SECTION AGAIN, PLEASE.
  

 8       MR. WEGNER:  1051.60, HANDLER'S --
  

 9       JUDGE CLIFTON:  NO, NO, JUST NOW WHERE YOU'VE SAID, "EACH
  

10   HANDLER DESCRIBED IN SECTION -- "
  

11       MR. WEGNER:
  

12                -- EACH HANDLER DESCRIBED IN SECTION 1000.9(C)
  

13                WITH RESPECT TO MILK THAT WAS NOT RECEIVED AT A
  

14                POOL PLANT, BY ADDING THE AMOUNTS COMPUTED IN
  

15                PARAGRAPHS (A) THROUGH (I) OF THIS SECTION AND
  

16                SUBTRACTING FROM THAT TOTAL AMOUNT, THE VALUES
  

17                COMPUTED IN PARAGRAPHS (I) AND (J) OF THIS
  

18                SECTION.  UNLESS OTHERWISE SPECIFIED, THE SKIM
  

19                MILK, BUTTERFAT, AND THE COMBINED POUNDS OF SKIM
  

20                MILK AND BUTTERFAT REFERRED TO IN THIS SECTION,
  

21                SHALL RESULT FROM THE STEPS SET FORTH IN SECTION
  

22                1000.44(A), (B), AND (C), RESPECTIVELY, AND THE
  

23                NONFAT COMPONENTS OF PRODUCER MILK IN EACH CLASS
  

24                SHALL BE BASED UPON THE PROPORTION OF SUCH
  

25                COMPONENTS IN PRODUCER SKIM MILK.
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 1                RECEIPTS OF NON FLUID MILK PRODUCTS THAT ARE
  

 2                DISTRIBUTED AS LABELED RECONSTITUTED MILK, FOR
  

 3                WHICH PAYMENTS ARE MADE TO THE PRODUCER-SETTLEMENT
  

 4                FUND OF ANOTHER FEDERAL ORDER UNDER SECTIONS
  

 5                1000.76(A)(4) OR (D) SHALL BE EXCLUDED FROM
  

 6                PRICING UNDER THIS SECTION.
  

 7
  

 8                (A) CLASS I VALUE.
  

 9                (1) MULTIPLY THE POUNDS OF SKIM MILK IN CLASS I BY
  

10                THE CLASS I SKIM MILK PRICE; AND
  

11                (2) ADD AN AMOUNT OBTAINED BY MULTIPLYING THE
  

12                POUNDS OF BUTTERFAT IN CLASS I BY THE CLASS I
  

13                BUTTERFAT PRICE;
  

14       MR. BESHORE:  NOW, LET ME INTERRUPT YOU RIGHT THERE, IF I
  

15   COULD, MR. WEGNER.  THIS IS MARVIN BESHORE.  BEFORE YOU READ
  

16   THE LANGUAGE OF PROPOSED SECTIONS 1051.60(A)(3) AND (4), COULD
  

17   YOU JUST GIVE US A LITTLE EXPLANATORY NOTE ABOUT THAT LANGUAGE,
  

18   BECAUSE IT'S NOT LANGUAGE FOUND IN ANY OTHER ORDERS OR UNIFORM
  

19   PROVISIONS, SO WE ALL HAVE IT IN CONTEXT AND ARE FOCUSED ON IT
  

20   BEFORE YOU READ IT.
  

21       MR. WEGNER:  SURE.  AND CONCEPTUALLY, WHAT WE ARE PROPOSING
  

22   HERE IS THE ADOPTION OF THE FMMO CLASSIFICATION LANGUAGE AND
  

23   APPROACH TO FORTIFICATION AS EXPLAINED BY MR. SCHAEFER, AND
  

24   ADDING IN THE CALIFORNIA FORTIFICATION ALLOWANCE AS PROVIDED IN
  

25   THE CALIFORNIA STATE SYSTEM PRESENTLY.
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 1                CONTINUING:
  

 2                SECTION 3, OR BEG YOUR PARDON;
  

 3                (3) DEDUCT FOR EACH POUND OF MILK SOLIDS NOT FAT
  

 4                IN NONFAT DRY MILK USED FOR FORTIFYING CLASS I
  

 5                PRODUCTS DURING THE CURRENT MONTH, A MAXIMUM
  

 6                CHARGE EQUAL TO THE CURRENT CLASS I SOLIDS NOT FAT
  

 7                PRICE[THE CLASS I SKIM MILK PRICE IN THE 2.10 ZONE
  

 8                DIVIDED BY 9] --
  

 9       JUDGE CLIFTON:  LET ME ASK YOU TO EXPRESS THE 2.10 ZONE
  

10   DIFFERENTLY.
  

11       MR. WEGNER:
  

12                [-- $2.10 ZONE DIVIDED BY 9], LESS THE CURRENT
  

13                CLASS IV SOLIDS NOT FAT PRICE ESTABLISHED IN
  

14                1050.53.  IN NO CASE SHALL THE DEDUCTION BE LESS
  

15                THAN ZERO CENTS ($0.00) NOR MORE THAN NINETEEN AND
  

16                EIGHTY-FIVE HUNDREDTHS CENTS ($.1985); AND
  

17                (4) DEDUCT FOR EACH POUND THE MILK SOLIDS-NOT-FAT
  

18                IN CONDENSED SKIM MILK USED FOR FORTIFYING CLASS I
  

19                PRODUCTS DURING THE CURRENT MONTH, A MAXIMUM
  

20                CHARGE EQUAL TO THE CURRENT CLASS I SOLIDS NOT FAT
  

21                PRICE[THE CLASS I SKIM MILK PRICE IN THE $2.10
  

22                ZONE DIVIDED BY9], LESS THE CURRENT CLASS II
  

23                SOLIDS NOT FAT PRICE ESTABLISHED IN SECTION
  

24                1051.53.  IN NO CASE SHALL THE DEDUCTION BE LESS
  

25                THAN ZERO CENTS ($0.00) NOR MORE THAN NINE AND

1574



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1                EIGHTY-SEVEN HUNDREDTHS CENTS.
  

 2
  

 3                (B) CLASS II VALUE.
  

 4                (1) MULTIPLY THE POUNDS OF NON --
  

 5       JUDGE CLIFTON:  I'M GOING TO -- I'M GOING TO ASK YOU TO
  

 6   HELP WITH THIS TRANSCRIPT EVEN MORE.
  

 7           AT THE END OF SECTION 3, OR, AT THE END OF (3) WHERE
  

 8   YOU HAVE SAID IN WORDS THE PORTION OF A DOLLAR THAT IS
  

 9   EXPRESSED, I WANT YOU TO READ THE WORDS AGAIN, AND THEN EXPRESS
  

10   WHAT'S IN THE PARENTHESES IN TERMS OF HOW MUCH OF A DOLLAR IT
  

11   IS.
  

12       MR. WEGNER:  VERY GOOD.  SO PICK IT UP "IN NO CASE" AT THE
  

13   END OF PARAGRAPH 3?
  

14       JUDGE CLIFTON:  YES.
  

15       MR. WEGNER:
  

16                IN NO CASE SHALL THE DEDUCTION BE LESS THAN ZERO
  

17                CENTS ($0.00) NOR MORE THAN NINETEEN AND
  

18                EIGHT-FIVE HUNDRED CENTS ($0.1985); AND
  

19                (4) DEDUCT FOR EACH POUND OF MILK SOLIDS NOT FAT
  

20                IN CONDENSED SKIM MILK USED FOR FORTIFYING CLASS I
  

21                PRODUCTS DURING THE CURRENT MONTH, A MAXIMUM
  

22                CHARGE EQUAL TO THE CURRENT CLASS I SOLIDS NOT FAT
  

23                PRICE [THE CLASS I SKIM PRICE -- SKIM MILK PRICE
  

24                IN THE $2.10 ZONE DIVIDED BY 9], LESS THE CURRENT
  

25                CLASS II SOLIDS NOT FAT PRICE ESTABLISHED IN

1575



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1                SECTION 1051.53.  IN NO CASE SHALL THE DEDUCTION
  

 2                BE LESS THAN ZERO CENTS ($0.00) NOR MORE THAN NINE
  

 3                AND EIGHTY-SEVEN HUNDREDTHS CENTS ($.0987).
  

 4
  

 5                (B) CLASS II VALUE.
  

 6                (1) MULTIPLY THE POUNDS OF NONFAT SOLIDS IN CLASS
  

 7                II SKIM BY THE CLASS II NONFAT SOLIDS PRICE; AND
  

 8                (2) ADD AN AMOUNT OBTAINED BY MULTIPLYING THE
  

 9                POUNDS OF BUTTERFAT IN CLASS II TIMES THE CLASS II
  

10                BUTTERFAT PRICE.
  

11
  

12                (C) CLASS III VALUE.
  

13                (1) MULTIPLY THE POUNDS OF PROTEIN IN CLASS III
  

14                SKIM MILK BY THE PROTEIN PRICE;
  

15                (2) ADD AN AMOUNT OBTAINED BY MULTIPLYING THE
  

16                POUNDS OF OTHER SOLIDS IN CLASS III SKIM MILK BY
  

17                THE OTHER SOLIDS PRICE; AND
  

18                (3) ADD AN AMOUNT OBTAINED BY MULTIPLYING THE
  

19                POUNDS OF BUTTERFAT IN CLASS III BY THE BUTTERFAT
  

20                PRICE.
  

21
  

22                (D) CLASS IV VALUE.
  

23                (1) MULTIPLY THE POUNDS OF NONFAT SOLIDS IN CLASS
  

24                IV SKIM MILK BY THE NONFAT SOLIDS PRICE.
  

25                (2) ADD AN AMOUNT OBTAINED BY MULTIPLYING THE
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 1                POUNDS OF BUTTER FAT IN CLASS IV BY THE BUTTERFAT
  

 2                PRICE.
  

 3
  

 4                (E) MULTIPLY THE POUNDS OF SKIM MILK AND BUTTERFAT
  

 5                OVERAGE ASSIGNED TO EACH CLASS PURSUANT TO SECTION
  

 6                1000.44(A)(11) AND THE CORRESPONDING STEP OF
  

 7                SECTION 1000.44(B) BY THE SKIM MILK PRICES AND
  

 8                BUTTERFAT PRICES APPLICABLE TO EACH CLASS.
  

 9
  

10                (F) MULTIPLY THE DIFFERENCE BETWEEN THE CURRENT
  

11                MONTHS CLASS I, II, OR III PRICE, AS THE CASE MAY
  

12                BE, AND THE CLASS IV PRICE FOR THE PRECEDING
  

13                MONTH, AND BY THE HUNDREDWEIGHT OF SKIM MILK AND
  

14                BUTTERFAT SUBTRACTED FROM CLASS I, II, OR III,
  

15                RESPECTIVELY, PURSUANT TO SECTION 1000.44(A)(7)
  

16                AND THE CORRESPONDING STEP OF SECTION 1000.44(B).
  

17
  

18                (G) MULTIPLY THE DIFFERENCE BETWEEN THE CLASS I
  

19                PRICE APPLICABLE AT THE LOCATION OF THE POOL PLANT
  

20                AND THE CLASS IV PRICE BY THE HUNDREDWEIGHT OF
  

21                SKIM MILK AND BUTTERFAT ASSIGNED TO CLASS I
  

22                PURSUANT TO SECTION 1000.43(D) AND THE
  

23                HUNDREDWEIGHT OF SKIM MILK AND BUTTERFAT
  

24                SUBTRACTED FROM CLASS I, PURSUANT TO SECTIONS
  

25                1000.44(A)(3)(I) THROUGH (VI), AND THE
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 1                CORRESPONDING STEP OF SECTION 1000.44(B),
  

 2                EXCLUDING RECEIPTS OF BULK FLUID CREAM PRODUCTS
  

 3                FROM PLANTS REGULATED UNDER OTHER FEDERAL ORDERS
  

 4                AND BULK CONCENTRATED FLUID MILK PRODUCTS FROM
  

 5                POOL PLANTS, PLANTS REGULATED UNDER OTHER FEDERAL
  

 6                ORDERS, AND UNREGULATED SUPPLY PLANTS.
  

 7
  

 8                (H) MULTIPLY THE DIFFERENCE BETWEEN THE CLASS I
  

 9                PRICE APPLICABLE AT THE LOCATION OF THE NEAREST
  

10                UNREGULATED SUPPLY PLANTS FROM WHICH AN EQUIVALENT
  

11                VOLUME WAS RECEIVED AND THE CLASS III PRICE BY THE
  

12                POUNDS OF SKIM MILK AND BUTTERFAT IN RECEIPTS OF
  

13                CONCENTRATED FLUID MILK PRODUCTS ASSIGNED TO
  

14                CLASS I, PURSUANT TO SECTIONS 1000.43(D) AND
  

15                1000.44(A)(3)(I) AND THE CORRESPONDING SECTION,
  

16                BEG YOUR PARDON, AND THE CORRESPONDING STEP OF
  

17                SECTION 1000.44(B), AND THE POUNDS OF SKIM MILK
  

18                AND BUTTERFAT SUBTRACTED FROM CLASS I PURSUANT TO
  

19                SECTIONS 1000.44(A)(8), AND THE CORRESPONDING STEP
  

20                OF SECTION 1000.44(B), EXCLUDING SUCH SKIM MILK
  

21                AND BUTTERFAT IN RECEIPTS OF FLUID MILK PRODUCTS
  

22                FROM AN UNREGULATED SUPPLY PLANT TO THE EXTENT
  

23                THAT AN EQUIVALENT AMOUNT OF SKIM MILK OR
  

24                BUTTERFAT DISPOSED OF TO SUCH PLANTS BY HANDLERS
  

25                FULLY REGULATED UNDER ANY FEDERAL MILK ORDER IS
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 1                CLASSIFIED AS PRICED AS CLASS I MILK, AND IS NOT
  

 2                USED AS AN OFFSET FOR ANY OTHER PAYMENT OBLIGATION
  

 3                UNDER ANY ORDER.
  

 4       JUDGE CLIFTON:  I WOULD LIKE YOU TO RE-READ, I KNOW THAT'S
  

 5   A LONG PHRASE, I THINK STARTING ABOUT FIVE LINES UP, WE'RE ON
  

 6   PAGE 18, BOY, THAT'S A LONG SENTENCE.  I DON'T KNOW WHERE TO
  

 7   HAVE YOU START.  GO AHEAD AND START WITH THE WORDS "UNREGULATED
  

 8   SUPPLY PLANT."
  

 9       MR. WEGNER:  TRYING TO FIND IT HERE, FIVE LINES UP,
  

10   ROUGHLY.  OKAY.
  

11                UNREGULATED SUPPLY PLANT, TO THE EXTENT THAT AN
  

12                EQUIVALENT AMOUNT OF SKIM MILK OR BUTTERFAT
  

13                DISPOSED OF TO SUCH PLANT BY HANDLERS FULLY
  

14                REGULATED UNDER ANY FEDERAL MILK ORDER, IS
  

15                CLASSIFIED AND PRICED AS CLASS I MILK, AND IS NOT
  

16                USED AS AN OFFSET FOR ANY OTHER PAYMENT OBLIGATION
  

17                UNDER ANY ORDER.
  

18
  

19                (I) FOR RECONSTITUTED MILK MADE FROM RECEIPTS OF
  

20                NON FLUID MILK PRODUCTS, MULTIPLY $1.00, BUT NOT
  

21                MORE THAN THE DIFFERENCE BETWEEN THE CLASS I PRICE
  

22                APPLICABLE AT THE LOCATION OF THE POOL PLANT, AND
  

23                THE CLASS IV PRICE, BY THE HUNDREDWEIGHT OF SKIM
  

24                MILK AND BUTTERFAT CONTAINED IN RECEIPTS OF NON
  

25                FLUID MILK PRODUCTS THAT ARE ALLOCATED TO
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 1                CLASS I USE, PURSUANT TO SECTION 1000.43(D).
  

 2                (J) COMPUTE THE AMOUNT OF CREDITS APPLICABLE
  

 3                PURSUANT TO SECTION 1051.55.
  

 4           PRODUCER WILL BE PAID TWICE PER MONTH BASED ON MCP
  

 5   CALCULATIONS.  THEY WILL BE PAID FOR POUNDS OF BUTTERFAT,
  

 6   PROTEIN, AND OTHER SOLIDS.  ALL PRODUCERS IN THE FMMO WILL
  

 7   RECEIVE THE SAME COMPONENT PRICES.  THERE WILL BE NO SOMATIC
  

 8   CELL COUNT ADJUSTMENTS INCLUDED IN THE REGULATED PRICES.  THERE
  

 9   WILL BE NO PRODUCER LOCATION DIFFERENTIALS.
  

10           THE REFORM DECISION IDENTIFIED THE SOURCE OF THE
  

11   COMPONENT PRICES:
  

12                THE BUTTERFAT, PROTEIN, AND OTHER SOLIDS PRICES,
  

13                ARE COMPONENT PRICES BASED ON THE VALUE OF THE USE
  

14                OF MILK IN MANUFACTURING.
  

15   64 FED. REG. AT 16095 (1999)
  

16           USDA DEFINED A PRODUCER PRICE DIFFERENTIAL IN THE
  

17   REFORM DECISION:
  

18                THE PRODUCER PRICE DIFFERENTIAL REFLECTS THE
  

19                COLLECTIVE VALUE OF PARTICIPATION IN THE MARKET
  

20                WIDE POOL.  PRIMARILY IT REPRESENTS THE PRODUCERS
  

21                PRO RATA SHARE OF THE ADDITIONAL VALUE OF CLASS I
  

22                AND II USE IN THE MARKET.
  

23   64 FED. REG. AT 16095 (1999)
  

24           IN THE CALIFORNIA ORDER, WE PROPOSE THAT THERE WILL BE
  

25   NO PRODUCER PRICE DIFFERENTIAL (PPD) VALUE, AS SUCH, PAID TO
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 1   PRODUCERS.  INSTEAD, THE FUNDS GENERATED FROM THE PPD VALUE
  

 2   COMPUTATION WILL BE PAID ACROSS ALL THREE COMPONENTS IN A RATIO
  

 3   REPRESENTATIVE OF THEIR VALUE IN THE POOL.  MORE SPECIFICALLY,
  

 4   THE MARKET ADMINISTRATOR WILL CALCULATE THE CONTRIBUTION OF
  

 5   EACH COMPONENT, BUTTERFAT, PROTEIN, AND OTHER SOLIDS, TO THE
  

 6   VALUE OF THE CLASS III COMPONENTS TO PRODUCERS ON AN ANNUAL
  

 7   BASIS.  THE HIGHER THE PPD, THE LARGER THE ADJUSTMENT TO EACH
  

 8   COMPONENT; THE LARGER THE COMPONENT'S CONTRIBUTION TO THE VALUE
  

 9   OF THE CLASS III COMPONENTS TO PRODUCERS, THE LARGER THE SHARE
  

10   OF THE PPD ADJUSTMENT.  A NEGATIVE PPD WOULD REDUCE THE
  

11   COMPONENT PRICES, AND ACCORDINGLY, THE LARGER THE COMPONENT'S
  

12   CONTRIBUTION TO THE VALUE OF THE CLASS III COMPONENTS TO
  

13   PRODUCERS, THE LARGER THE REDUCTION TO THE COMPONENT'S PRICE.
  

14           WE ARE PROPOSING TO ELIMINATE A PPD BECAUSE OUR
  

15   EXPERIENCE HAS BEEN THAT PRODUCERS IN FMMO'S FIND THE CONCEPT
  

16   OF PPD'S, CONFUSING.  AND THE PPD CONCEPT ADDS AN UNNECESSARY
  

17   LEVEL OF COMPLICATION TO THE UNDERSTANDING OF THE FMMO PRICING.
  

18   MORE SPECIFICALLY, NEGATIVE PPD'S THAT CAN OCCUR WHEN INCREASES
  

19   IN COMMODITY PRICES LEAD TO CLASS PRICE INVERSIONS ARE EVEN
  

20   MORE DIFFICULT TO EXPLAIN TO PRODUCERS.  ADDITIONALLY, SINCE
  

21   THE EXISTING STATE ORDER DOESN'T INCLUDE A PPD, WE BELIEVE THAT
  

22   ELIMINATING A PPD WILL GIVE US ONE LESS PRICING COMPLEXITY TO
  

23   EXPLAIN.
  

24       MR. BESHORE:  SO I WOULD LIKE TO INTERRUPT YOUR READING OF
  

25   EXHIBIT 34 AT THAT POINT, MR. WEGNER, AND ASK YOU IF THE
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 1   EXHIBIT TO WHICH THE NEXT TEXT IN SEQUENCE REFERS, IS EXHIBIT
  

 2   3.B IN EXHIBIT 35?
  

 3       MR. WEGNER:  IT IS.
  

 4       MR. BESHORE:  OKAY.  AND BEFORE YOU DESCRIBE IT IN TEXT, I
  

 5   THINK IT MIGHT BE HELPFUL IF WE JUST LOOK AT IT NOW AND HAVE
  

 6   YOU KIND OF WALK US -- WALK US THROUGH THE EXHIBIT A BIT TO
  

 7   DESCRIBE THE PROPOSED DISTRIBUTION OF PRODUCER REVENUES WITHOUT
  

 8   PPD.  FIRST OF ALL, DID YOU PREPARE THIS EXHIBIT?
  

 9       MR. WEGNER:  I DID PREPARE THIS EXHIBIT.
  

10       MR. BESHORE:  SO TAKE US THROUGH IT, PLEASE.
  

11       MR. WEGNER:  THANK YOU FOR THE OPPORTUNITY.
  

12           COMPUTATION OF PRODUCER COMPONENT PRICES AND THE
  

13   PRODUCER PRICE DIFFERENTIAL CORRESPONDING TO SECTION 1051.61,
  

14   BASICALLY WHAT WE'RE DOING HERE IS, I HAVE GOT AN EXAMPLE THAT
  

15   COMES FROM DECEMBER 2013, THE UPPER MIDWEST FEDERAL MILK
  

16   MARKETING ORDER, FEDERAL ORDER 30, AS A WAY TO SHOW HOW WE
  

17   WOULD DO THIS IN THE CALIFORNIA ORDER.
  

18           SO IF YOU LOOK AT THE TOP LINE WHERE WE HAVE DECEMBER
  

19   2013, YOU WILL SEE THE PRODUCER POUNDS LISTED THAT ARE IN THE
  

20   POOL.  THE BUTTERFAT POUNDS IN PRODUCER MILK OF 112,348,468;
  

21   TOTAL PROTEIN POUNDS IN PRODUCER MILK OF 91,887,703, AND THE
  

22   TOTAL OTHER SOLIDS POUNDS IN PRODUCER MILK OF 163,453,398.
  

23       MR. BESHORE:  AND THOSE WERE ACTUAL POUNDS TAKEN FROM
  

24   DECEMBER '13 FOR ORDER 30?
  

25       MR. WEGNER:  YES.
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 1       MR. BESHORE:  JUST AS -- TO USE AS AN ILLUSTRATION?
  

 2       MR. WEGNER:  AS AN ILLUSTRATION.
  

 3       MR. BESHORE:  KEEP GOING.
  

 4       JUDGE CLIFTON:  WE HAVE HAPPY COOKS BEHIND US, I THINK.
  

 5           ALL RIGHT.  SO IN CASE ANYBODY GOT LOST, WE'RE IN
  

 6   EXHIBIT 35, AND AFTER THE FIRST SEVEN PAGES OF EXHIBIT 35,
  

 7   WE'RE LOOKING AT A CHART WHICH IS CALLED COOPERATIVES' EXHIBIT
  

 8   3.B.  SO GO AHEAD, MR. BESHORE.
  

 9   BY MR. BESHORE:
  

10      Q.  OKAY.  SO YOU WERE ON THE SECOND DATA LINE, I THINK, OR
  

11   ABOUT TO GET TO THE SECOND DATA LINE.
  

12      A.  I WAS ABOUT TO GET TO THIS.  YES.  PERFECT.
  

13          THEN YOU WILL SEE IN THE NEXT BLOCK OF ROWS THERE, PPD
  

14   VALUE, THAT IS THE TOTAL VALUE OF PPD, DECEMBER 2013, IN
  

15   FEDERAL ORDER 30, AGAIN, AS AN EXAMPLE, THAT VALUE IS WHAT
  

16   WE'RE LOOKING TO DISTRIBUTE ACROSS THE THREE COMPONENTS.
  

17   THAT'S 11,178,073.29.
  

18          AND THEN YOU SEE THE BUTTERFAT PRICES, PROTEIN PRICES,
  

19   AND OTHER SOLIDS PRICES THAT WERE ANNOUNCED OF $1.7672,
  

20   $3.5390, ON THE CLASS III PROTEIN PRICE; AND THE OTHER SOLIDS
  

21   PRICE OF $0.3826, AND THEN I HAVE THE PPD RATE THERE, WHICH
  

22   REALLY DOESN'T COME INTO THE CALCULATION.
  

23      Q.  BUT THAT WAS THE ACTUAL --
  

24      A.  THESE ARE ACTUAL NUMBERS BASED ON FEDERAL ORDER 30,
  

25   UPPER MIDWEST, DECEMBER OF 2013.
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 1      Q.  OKAY.  SO IN THAT MONTH, THOSE VALUES OR THOSE -- YEAH,
  

 2   PPD OF 39 CENTS WAS GENERATED?
  

 3      A.  YES.  AND THE TOTAL VALUE OF THAT AGAIN WAS THE FIRST
  

 4   COLUMN OF PPD VALUE OF $11,178,073.29.
  

 5       JUDGE CLIFTON:  NOW, BOTH OF YOU ARE VERY ENERGETIC AND YOU
  

 6   ARE TALKING OVER EACH OTHER JUST A TINY BIT.  SO, MR. WEGNER,
  

 7   BE SURE THAT MR. BESHORE'S VOICE HAS DIED DOWN COMPLETELY
  

 8   BEFORE YOU RESPOND TO HIS NEXT QUESTION, AND MR. BESHORE,
  

 9   HOPEFULLY YOU WON'T HAVE TO INTERRUPT HIM.
  

10       MR. BESHORE:  HOPEFULLY I WON'T INTERRUPT.  OKAY.
  

11   BY MR. BESHORE:
  

12      Q.  THE NEXT LINE WHICH SHOWS THE PERCENTAGE DISTRIBUTIONS,
  

13   I BELIEVE, COULD YOU DESCRIBE THAT AND HOW IT'S CALCULATED,
  

14   MR. WEGNER?
  

15      A.  AND THIS IS A HYPOTHETICAL, THIS IS NOT BASED ON ACTUAL
  

16   NUMBERS.  IN THIS CASE, WHAT WE'RE LOOKING AT IS HOW THE MARKET
  

17   ADMINISTRATOR WOULD LOOK AT A TWELVE-MONTH PERIOD, NOVEMBER,
  

18   EXCUSE ME, DECEMBER 1 THROUGH NOVEMBER 30TH, TO IDENTIFY THE
  

19   RATIO OF VALUE OF CONTRIBUTION OF THE CLASS III COMPONENTS
  

20   ACROSS THE TOTAL COMPONENTS OF, EXCUSE ME, OF CLASS III.  SO
  

21   WHAT YOU HAVE GOT HERE IS THE PERCENTAGE OF VALUE OF BUTTERFAT
  

22   IN THOSE CLASS III COMPONENTS WAS 32 PERCENT OF THE TOTAL VALUE
  

23   OF THE THREE COMPONENTS.  IN THE CASE OF PROTEIN, IT WAS 55
  

24   PERCENT OF THAT TOTAL VALUE; AND IN OTHER SOLIDS, IT WAS 13
  

25   PERCENT.  THE POINT BEING TO COME UP WITH AN ANNUAL AVERAGE
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 1   EACH YEAR THAT THE MARKET ADMINISTRATOR WOULD PROVIDE.
  

 2      Q.  AND THOSE PERCENTAGES WOULD THEN, MUST TOTAL A THOUSAND
  

 3   -- I MEAN, A HUNDRED?
  

 4      A.  THEY TOTAL A HUNDRED PERCENT.
  

 5      Q.  OKAY.
  

 6      A.  THEN THE NEXT LINE IS HOW WE ACTUALLY CAME UP WITH THE,
  

 7   THESE ARE THE ADJUSTED PRICES, AND I TAKE YOU DOWN TO THE
  

 8   CALCULATIONS BELOW THE HIGHLIGHTED ROWS, AND LOOK AT THE PPD
  

 9   ADJUSTED BUTTERFAT PRICE.  IN A VERY SIMPLE SENSE, THIS IS HOW
  

10   TO ALLOCATE THE $11 MILLION ACROSS THE THREE COMPONENTS.
  

11          SO YOU TAKE THE PRESENT, OR THE CURRENT BUTTERFAT PRICE
  

12   OF $1,7672 AND ADD THIS ADJUSTMENT.  YOU CALCULATE THE
  

13   ADJUSTMENT BY TAKING THE TOTAL VALUE OF THE PPD, TIMES THE
  

14   PERCENTAGE OF THE PARTICULAR COMPONENT YOU ARE LOOKING AT.  IN
  

15   THE CASE OF THE FIRST ONE, IT'S BUTTERFAT.  THAT'S TIMES 32
  

16   PERCENT, AND THEN YOU ALLOCATE IT ESSENTIALLY, OVER ALL THE
  

17   POUNDS OF CLASS III COMPONENTS IN PRODUCER MILK OF BUTTERFAT.
  

18   SO YOU DIVIDE THAT BY THE 112,348,468.  AND FOR THOSE THAT ARE
  

19   FOLLOWING ALONG, THIS IS PROVISION 3, 1051.61(F)(3), WHERE
  

20   WE -- BEG YOUR PARDON, BEG YOUR PARDON, 2.
  

21          YOU WILL SEE IN THE NEXT LINE I HAVE AN ERROR, THAT
  

22   SHOULD ACTUALLY BE 1.762 INSTEAD OF 763, PLUS THE $0.0318, AND
  

23   THEN YOU COME UP WITH THE ADJUSTED BUTTERFAT PRICE.
  

24      Q.  OKAY.  LET'S GO TO THE NUMBER THAT YOU CORRECTED.
  

25      A.  YES.
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 1      Q.  THE MIDDLE LINE ON THE CALCULATION FOR ADJUSTED
  

 2   PRODUCER BUTTERFAT PRICE SHOULD BE $1.7672?
  

 3      A.  CORRECT.
  

 4      Q.  RATHER THAN 73?
  

 5      A.  CORRECT.
  

 6      Q.  OKAY.
  

 7      A.  SO THAT THEN GIVES YOU AN ADJUSTED BUTTERFAT, PRODUCER
  

 8   BUTTERFAT VALUE PER POUND OF $1.7990.
  

 9      Q.  VERY GOOD.  CONTINUE.
  

10      A.  OKAY.  A SIMILAR CALCULATION, I WON'T TAKE YOU THROUGH
  

11   THE DETAIL, FOR PROTEIN AND FOR OTHER SOLIDS.  THOSE
  

12   CALCULATIONS CORRESPOND WITH 1051.61(F)(3) FOR PROTEIN, AND
  

13   1051.61(F)(4) FOR OTHER SOLIDS.
  

14      Q.  OKAY.  SO THANK YOU FOR WALKING US THROUGH YOUR CHART,
  

15   WHICH IS PART OF EXHIBIT 35.
  

16          WOULD YOU THEN RETURN TO THE NARRATIVE STATEMENT OF
  

17   YOUR TESTIMONY ON PAGE 20 WHERE I INTERRUPTED YOU, AND PROCEED?
  

18      A.  VERY GOOD.
  

19           THE EXHIBIT, "1051.61 COMPUTATION OF PRODUCER COMPONENT
  

20   PRICES AND PRODUCER PRICE DIFFERENTIAL" CONTAINS AN EXAMPLE OF
  

21   THE CALCULATION OF COMPONENT VALUES THAT HAVE BEEN ADJUSTED FOR
  

22   THE PPD VALUE.  THE EXAMPLE IS BASED ON THE ACTUAL VALUES THAT
  

23   WERE REPORTED FOR THE MONTH OF DECEMBER 2013, AND REPORTED BY
  

24   THE MARKET ADMINISTRATOR OF THE UPPER MIDWEST MARKETING AREA,
  

25   FEDERAL ORDER NUMBER 30.
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 1           THE EXAMPLE GOES THROUGH THE ADJUSTMENT OF THE
  

 2   COMPONENT VALUES BY THE PPD RECORDED FOR DECEMBER 2013.  THE
  

 3   CONTRIBUTION OF EACH COMPONENT TO THE VALUE OF THE CLASS III
  

 4   COMPONENTS TO PRODUCERS, WOULD BE CALCULATED BY THE CALIFORNIA
  

 5   FMMO MARKET ADMINISTRATOR.  IN THE CASE OF THIS EXAMPLE, THESE
  

 6   CONTRIBUTIONS ARE EXPRESSED AS PERCENTAGES AND ARE PROVIDED TO
  

 7   ENABLE US TO DISPLAY THE CALCULATION METHOD.
  

 8           WE PROPOSE THE FOLLOWING LANGUAGE FOR SECTION 1051.61,
  

 9   COMPUTATION OF PRODUCER COMPONENT PRICES AND PRODUCER PRICE
  

10   DIFFERENTIAL
  

11                1051.61.  COMPUTATION OF PRODUCER COMPONENT PRICES
  

12                AND PRODUCER PRICE DIFFERENTIAL.
  

13                FOR EACH MONTH, THE MARKET ADMINISTRATOR SHALL
  

14                COMPUTE PRODUCER COMPONENT PRICES PER POUND FOR
  

15                BUTTERFAT, PROTEIN, AND OTHER SOLIDS.  THE REPORT
  

16                OF ANY HANDLER WHO HAS NOT MADE PAYMENTS REQUIRED
  

17                PURSUANT TO SECTION 1051.71 FOR THE PRECEDING
  

18                MONTH, SHALL NOT BE INCLUDED IN THE COMPUTATION OF
  

19                THE PRODUCER COMPONENT PRICES, AND SUCH HANDLER'S
  

20                REPORT SHALL NOT BE INCLUDED IN THE COMPUTATION
  

21                FOR SUCCEEDING MONTHS UNTIL THE HANDLER HAS MADE
  

22                FULL PAYMENT OF OUTSTANDING MONTHLY OBLIGATIONS.
  

23                SUBJECT TO THE CONDITIONS OF THIS PARAGRAPH, THE
  

24                MARKET ADMINISTRATOR SHALL COMPUTE THE PRODUCER
  

25                COMPONENT PRICES IN THE FOLLOWING MANNER:
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 1                (A) COMBINE INTO ONE TOTAL, THE VALUES COMPUTED
  

 2                PURSUANT TO SECTION 1050.60 FOR ALL HANDLERS
  

 3                REQUIRED TO FILE REPORTS PRESCRIBED IN SECTION
  

 4                1051.50;
  

 5
  

 6                (A.1) SUBTRACT THE VALUE OF THE QUOTA PREMIUM FOR
  

 7                THE MONTH AS REPORTED TO THE MARKET ADMINISTRATOR
  

 8                BY CDFA.
  

 9
  

10                (B) SUBTRACT THE TOTAL VALUES OBTAINED BY
  

11                MULTIPLYING EACH HANDLER'S TOTAL POUNDS OF
  

12                PROTEIN, OTHER SOLIDS, AND BUTTERFAT CONTAINED IN
  

13                THE MILK FOR WHICH AN OBLIGATION WAS COMPUTED
  

14                PURSUANT TO SECTION 1051.60, BY THE PROTEIN PRICE,
  

15                OTHER SOLIDS PRICE, AND THE BUTTERFAT PRICE,
  

16                RESPECTIVELY.
  

17
  

18                (C) ADD AN AMOUNT EQUAL TO NOT LESS THAN ONE HALF
  

19                OF THE UNOBLIGATED BALANCE IN THE
  

20                PRODUCER-SETTLEMENT FUND.
  

21
  

22                (D) DIVIDE THE RESULTING AMOUNT BY THE SUM OF THE
  

23                FOLLOWING FOR ALL HANDLERS INCLUDED IN THESE
  

24                COMPUTATIONS:
  

25                (1) THE TOTAL HUNDREDWEIGHT OF PRODUCER MILK; AND
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 1                (2) THE TOTAL HUNDREDWEIGHT FOR WHICH A VALUE IS
  

 2                COMPUTED PURSUANT TO SECTION 1051.6(G); AND
  

 3
  

 4                (E) SUBTRACT NOT LESS THAN 4 CENTS NO MORE THAN --
  

 5                NOR MORE THAN 5 CENTS FROM THE PRICE COMPUTED
  

 6                PURSUANT TO PARAGRAPH (E) OF THIS SECTION.  THE
  

 7                RESULT SHALL BE KNOWN AS THE PRODUCER PRICE
  

 8                DIFFERENTIAL FOR THE MONTH (APPLICABLE IN SECTION
  

 9                1000.76(A)(2)).
  

10
  

11                (F) THE PRODUCER BUTTERFAT, PROTEIN AND OTHER
  

12                SOLID'S PRICES, SHALL BE THE RESULT OF THE
  

13                FOLLOWING COMPUTATIONS:
  

14                (1) THE PERCENTAGE CONTRIBUTION THAT THE VALUE OF
  

15                BUTTERFAT, PROTEIN, AND OTHER SOLIDS MAKE TO THE
  

16                VALUE OF THE CLASS III COMPONENTS TO PRODUCERS,
  

17                SHALL BE COMPUTED AND ANNOUNCED BY THE MARKET
  

18                ADMINISTRATOR ON OR BEFORE JANUARY 1ST OF THE YEAR
  

19                FOR WHICH THE PERCENTAGES WILL BE APPLICABLE.
  

20                THE PERCENTAGES WILL BE COMPUTED AS AN AVERAGE
  

21                BASED ON THE PRIOR FISCAL YEAR OF DECEMBER 1ST,
  

22                THROUGH NOVEMBER 30TH.
  

23                (2) THE PRODUCER BUTTERFAT PRICE SHALL BE THE
  

24                RESULT OF ADDING THE PRICE COMPUTED IN SECTION
  

25                1000.50(1), TO THE RESULT OF MULTIPLYING THE
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 1                PERCENTAGE OF BUTTERFAT CONTRIBUTION ANNOUNCED IN
  

 2                PARAGRAPH (F)(1) BY THE PRODUCER PRICE
  

 3                DIFFERENTIAL VALUE AND DIVIDING THE RESULT BY THE
  

 4                HANDLER'S TOTAL POUNDS OF BUTTERFAT CONTAINED IN
  

 5                THE MILK, FOR WHICH AN OBLIGATION WAS COMPUTED
  

 6                PURSUANT TO SECTION 1050.60, AND ROUNDED TO THE
  

 7                FOURTH DECIMAL PLACE.
  

 8       JUDGE CLIFTON:  LET ME STOP YOU THERE AND I NEED
  

 9   MR. BESHORE'S HELP.  WE'RE AT THE TOP OF PAGE 22, MR. BESHORE,
  

10   AND WE'RE IN 2, AND I THINK THAT THAT 1000.50 MIGHT BE L.
  

11       MR. BESHORE:  IT IS L, I BELIEVE.
  

12       JUDGE CLIFTON:  YOU KNOW WHEN WE TYPE THINGS, WE CAN'T TELL
  

13   BY LOOKING AT THEM WHETHER THEY ARE A 1 OR AN L.
  

14       MR. BESHORE:  YEAH, DEPENDING ON WHAT FONT YOU ARE USING
  

15   AND SUCH.  SO I THINK THAT IS L AND WE SHOULD HAVE IT SO
  

16   REFLECTED IN THE TRANSCRIPT.
  

17       JUDGE CLIFTON:  WOULD YOU READ AGAIN, MR. WEGNER, TOP OF
  

18   PAGE 22, BEGINNING WITH PARAGRAPH THAT HAS PARENTHESES 2, CLOSE
  

19   PARENTHESES?
  

20       MR. WEGNER:  VERY GOOD.
  

21                (2) THE PRODUCER BUTTERFAT PRICE SHALL BE THE
  

22                RESULT OF THE ADDING THE PRICE COMPUTED IN SECTION
  

23                1000.50(L) TO THE RESULT OF MULTIPLYING THE
  

24                PERCENTAGE OF BUTTERFAT CONTRIBUTION ANNOUNCED IN
  

25                PARAGRAPH (F)(1) BY THE PRODUCER PRICE

1590



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1                DIFFERENTIAL VALUE, AND DIVIDING THE RESULT BY THE
  

 2                HANDLER'S TOTAL POUNDS OF BUTTERFAT CONTAINED IN
  

 3                THE MILK FOR WHICH AN OBLIGATION WAS COMPUTED
  

 4                PURSUANT TO SECTIONS 1050.60 AND ROUNDED TO THE
  

 5                FOURTH DECIMAL PLACE.
  

 6                (3) THE PRODUCER PROTEIN PRICE SHALL BE THE RESULT
  

 7                OF ADDING THE PRICE COMPUTED IN SECTION 1000.50(N)
  

 8                TO THE RESULT OF MULTIPLYING THE PERCENTAGE
  

 9                PROTEIN CONTRIBUTION ANNOUNCED IN PARAGRAPH (F)(1)
  

10                BY THE PRODUCER PRICE DIFFERENTIAL VALUE, AND
  

11                DIVIDING THE RESULT BY THE HANDLER'S TOTAL POUNDS
  

12                OF PROTEIN CONTAINED IN THE MILK, FOR WHICH AN
  

13                OBLIGATION WAS COMPUTED PURSUANT TO SECTION
  

14                1051.60 AND ROUNDED TO THE FOURTH DECIMAL PLACE.
  

15                (4) THE PRODUCER OTHER SOLIDS PRICE SHALL BE THE
  

16                RESULT OF ADDING THE PRICE COMPUTED IN SECTION
  

17                1000.50(O) TO THE RESULTS OF MULTIPLYING THE
  

18                PERCENTAGE OTHER SOLIDS CONTRIBUTION ANNOUNCED IN
  

19                PARAGRAPH (F)(1) BY THE PRODUCER PRICE
  

20                DIFFERENTIAL VALUE AND DIVIDING THE RESULT BY THE
  

21                HANDLER'S TOTAL POUNDS OF OTHER SOLIDS CONTAINED
  

22                IN THE MILK FOR WHICH AN OBLIGATION WAS COMPUTED
  

23                PURSUANT TO SECTION 1051.60 AND ROUNDED TO THE
  

24                FOURTH DECIMAL PLACE.
  

25   BY MR. BESHORE:
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 1      Q.  IF I COULD INTERRUPT YOU THERE, MR. WEGNER.  I WOULD
  

 2   LIKE YOU TO GO BACK TO SUBPART 2 WHERE YOUR, THE LANGUAGE
  

 3   PROPOSES TO DESCRIBE THE PRODUCER BUTTERFAT PRICE.  I THINK
  

 4   THERE IS A TYPOGRAPHICAL ERROR IN THE SECTION REFERENCE IN THE
  

 5   NEXT TO THE LAST LINE WHICH SAYS SECTION 1050.60.  SHOULD THAT
  

 6   NOT BE 1051?
  

 7      A.  SHOULD BE.  WOULD YOU LIKE ME TO READ THAT AGAIN?
  

 8      Q.  YEAH, COULD YOU READ THAT WITH THE CORRECT REFERENCE,
  

 9   IF YOU WOULD, PLEASE?
  

10       MR. WEGNER:
  

11                (2) THE PRODUCER BUTTERFAT PRICE SHALL BE THE
  

12                RESULT OF ADDING THE PRICE COMPUTED IN SECTION
  

13                1000.50(L) TO THE RESULT OF MULTIPLYING THE
  

14                PERCENTAGE BUTTERFAT CONTRIBUTION ANNOUNCED IN
  

15                PARAGRAPH (F)(1) BY THE PRODUCER PRICE
  

16                DIFFERENTIAL VALUE AND DIVIDING THE RESULT BY THE
  

17                HANDLER'S TOTAL POUNDS OF BUTTERFAT CONTAINED IN
  

18                THE MILK FOR WHICH AN OBLIGATION WAS COMPUTED
  

19                PURSUANT TO SECTION 1051.60 AND ROUNDED TO THE
  

20                FOURTH DECIMAL PLACE.
  

21       JUDGE CLIFTON:  LET ME STOP YOU THERE.  AND I WOULD LIKE
  

22   MS. FRISIUS TO MAKE THAT CORRECTION ON THE RECORD COPIES, SO
  

23   WERE YOU JUST SHOWING HER, MR. BESHORE, WHERE?
  

24       MR. BESHORE:  IN PART.  WE WERE ACTUALLY DISCUSSING WHETHER
  

25   THE REFERENCES TO SECTION 1000 IN THIS SECTION OF TEXT WAS
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 1   CORRECT OR NEEDED -- AND I BELIEVE THAT IT IS.  WE'RE USING THE
  

 2   PART 1000 THERE, AND THAT IS CORRECT.  BUT WHERE WE WERE
  

 3   REFERENCING THE PARTICULAR LANGUAGE ON OUR PROPOSED ORDER, IT
  

 4   SHOULD BE 51 RATHER THAN, AS IT IS PUBLISHED IN THE HEARING
  

 5   NOTICE, RATHER THAN 50, WHICH WE HAD USED IN SOME OF OUR
  

 6   EARLIER SUBMISSIONS TO THE DEPARTMENT.
  

 7       JUDGE CLIFTON:  ALL RIGHT.  SO MS. FRISIUS, ON PAGE 22, ON
  

 8   YOUR TWO RECORD COPIES, IN THE PARAGRAPH THAT STARTS WITH
  

 9   PARENTHESES, 2, CLOSE PARENTHESES -- IN THE NEXT TO THE LAST
  

10   LINE OF THAT PARAGRAPH -- DON'T WRITE ON THE RECORD COPY YET, I
  

11   JUST WANT TO BE SURE.
  

12       MR. BESHORE:  I'M SORRY, YOUR HONOR.
  

13       JUDGE CLIFTON:  THAT'S OKAY.  SO IS IT ALL RIGHT IF I TELL
  

14   MS. FRISIUS TO MAKE THAT, WHERE IT SAYS, CAPITAL S, SECTION,
  

15   RIGHT NOW THE PRINTED PAGE SAYS 1050.60, I'M GOING TO ASK HER
  

16   TO STRIKE THROUGH THOSE NUMBERS AND INSTEAD MAKE THEM SAY
  

17   1051.60,
  

18       MR. BESHORE:  WE WOULD LIKE THE RECORD COPY OF EXHIBIT 34
  

19   TO BE SO CORRECTED, YES.
  

20       JUDGE CLIFTON:  VERY GOOD.  ALL RIGHT.  AND AS WE GO ALONG,
  

21   YOU KNOW, IF ANYBODY DISCOVERS AN ERROR THAT NEEDS TO BE
  

22   CORRECTED, WE CAN STILL DO IT.  IT'S BEST IF WE DO IT WHILE THE
  

23   WITNESS IS TESTIFYING ABOUT THE EXHIBIT, BUT WE COULD EVEN DO
  

24   IT LATER.  BUT ONCE IT'S BEEN TURNED OVER TO THE COURT REPORTER
  

25   TO BE SCANNED AND PUT UP ON THE WEBSITE, IT BECOMES MORE
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 1   PROBLEMATIC.  IF WE WERE TO MAKE CORRECTIONS AFTER THAT HAD
  

 2   BEEN DONE, I THINK WE WOULD PROBABLY END UP WITH AN ADDITION TO
  

 3   THE WEBSITE THAT SHOWS THE CORRECTION, BUT WE WOULDN'T PROBABLY
  

 4   TAKE DOWN WHAT WE HAD ALREADY POSTED.
  

 5       MR. BESHORE:  BEFORE WE FINALLY OFFER EXHIBIT 34, THERE'S
  

 6   ONLY -- THERE WILL BE A BREAK HERE AT SOME POINT, I WANT TO
  

 7   JUST DOUBLE CHECK THOSE REFERENCES IN THE DOCUMENT, PRIOR
  

 8   REFERENCES, FOR THE POSSIBILITY THAT THERE'S ANOTHER
  

 9   INADVERTENT 1050 INSTEAD OF 1051.
  

10       JUDGE CLIFTON:  VERY GOOD.
  

11       MS FRISIUS:  YOUR HONOR?
  

12       JUDGE CLIFTON:  YES, MS. FRISIUS?
  

13       MS. FRISIUS:  DO YOU WANT ME TO MAKE THE CORRECTION TO 35
  

14   WHERE THE NUMBER 1.1673 SHOULD HAVE BEEN, 1.7672?
  

15       MR. BESHORE:  WE WOULD REQUEST THAT.
  

16       JUDGE CLIFTON:  THAT IS AN EXCELLENT SUGGESTION.  THANK
  

17   YOU.  SO THAT WAS ON THE LAST PAGE OF EXHIBIT 35.  YES, PLEASE.
  

18       MR. BESHORE:  THANK YOU.
  

19   BY MR. BESHORE:
  

20      Q.  ARE WE READY TO RESUME AND CONCLUDE YOUR TESTIMONY IN
  

21   READING PREPARED TESTIMONY IN EXHIBIT 34?
  

22      A.  I'M READY.
  

23      Q.  DO YOU KNOW WHERE YOU WERE WHEN WE LEFT OFF?
  

24      A.  I KNOW WHERE I AM.
  

25      Q.  EXCELLENT, YOU ARE BETTER THAN THE REST OF US PERHAPS.
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 1          GO AHEAD.
  

 2       MR. WEGNER:
  

 3           WE PROPOSE THE FOLLOWING LANGUAGE FOR SECTION 1051.62,
  

 4   ANNOUNCEMENT OF PRODUCER PRICES:
  

 5                1051.62 ANNOUNCEMENT OF PRODUCER PRICES.
  

 6                ON OR BEFORE THE 14TH DAY AFTER THE END OF EACH
  

 7                MONTH, THE MARKET ADMINISTRATOR SHALL ANNOUNCE
  

 8                PUBLICLY THE FOLLOWING PRICES AND INFORMATION:
  

 9
  

10                (A) THE PRODUCER PROTEIN PRICE;
  

11                (A1) THE QUOTA PREMIUM FOR NONFAT SOLIDS;
  

12                (B) THE PRODUCER OTHER SOLIDS PRICE;
  

13                (C) THE PRODUCER BUTTERFAT PRICE; AND
  

14                (D) THE STATISTICAL UNIFORM PRICE FOR NON-QUOTA
  

15                MILK CONTAINING 3.5 PERCENT BUTTERFAT, SHALL BE
  

16                THE SUM OF THE PRODUCER PROTEIN PRICE, MULTIPLIED
  

17                BY 2.9915, THE PRODUCER OTHER SOLIDS PRICE,
  

18                MULTIPLIED BY 5.6935, AND THE PRODUCER BUTTERFAT
  

19                PRICE, MULTIPLIED BY 3.5.
  

20   BY MR. BESHORE:
  

21      Q.  NOW, IN THE TEXT IN THE DOCUMENT, THE DATE ON THE FIRST
  

22   LINE OF PROPOSED 1051.62 ANNOUNCEMENT OF PRODUCER PRICES IS
  

23   BOLDED.  WAS THAT INTENTIONAL?
  

24      A.  I BELIEVE IT WAS FOR OUR PURPOSES, BUT I DON'T KNOW IF
  

25   IT NEEDS TO BE.
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 1      Q.  OKAY.  BUT FOR OUR PURPOSES, IT WAS MEANT TO CALL
  

 2   ATTENTION TO A MODIFICATION OF THAT DATE FROM THE DATE PROPOSED
  

 3   IN THE HEARING NOTICE; IS THAT CORRECT?
  

 4      A.  CORRECT.
  

 5      Q.  OKAY.  AND DR. ERBA IS GOING TO DISCUSS THAT MORE
  

 6   LATER, I BELIEVE?
  

 7      A.  YES, DR. ERBA IS GOING TO DISCUSS THAT MORE, LATER.
  

 8      Q.  OKAY.  THANK YOU.
  

 9       JUDGE CLIFTON:  HE'S GOT ONE MORE PAGE.
  

10       MR. BESHORE:  I AM PREPARED TO HAVE HIM READ THE FINAL
  

11   PAGE.
  

12       MR. WEGNER:
  

13   CONCLUSION
  

14           PROPOSAL 1 INCLUDES THE UNIFORM PROVISIONS AS PRESENTED
  

15   IN MY TESTIMONY, AND ALSO PRESENTED BY SEVERAL USDA WITNESSES.
  

16   ADDITIONALLY, WE ARE PROPOSING THE INCORPORATION OF THE
  

17   CALIFORNIA ALLOWANCE FOR FORTIFICATION OF FLUID MILK PRODUCTS
  

18   AND A MINOR MODIFICATION IN THE PPD AS I DESCRIBED.  I WILL NOW
  

19   ANSWER ANY QUESTIONS.
  

20       MR. BESHORE:  I WOULD LIKE TO PROPOSE BEFORE MR. WEGNER
  

21   ANSWERS POSSIBLY A COUPLE OF QUESTIONS FROM ME, THAT WE TAKE A
  

22   MORNING BREAK.
  

23       JUDGE CLIFTON:  I AGREE.  IT'S ALMOST 11:00.
  

24           PLEASE BE BACK AND READY TO GO AT 11:15.  11:15.
  

25           (WHEREUPON, A BREAK WAS TAKEN.)
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 1       JUDGE CLIFTON:  BACK ON RECORD AT 11:15.  MR. BESHORE?
  

 2       MR. BESHORE:  THANK YOU, YOUR HONOR.  MARVIN BESHORE.
  

 3   BY MR. BESHORE:
  

 4      Q.  MR. WEGNER, I HAVE JUST ONE QUESTION OR TWO BEFORE WE
  

 5   CONCLUDE YOUR DIRECT EXAMINATION.  YOU INDICATED IN YOUR
  

 6   TESTIMONY THAT LAND O'LAKES HAS SEVERAL MILK MANUFACTURING
  

 7   PLANTS IN CALIFORNIA?
  

 8      A.  CORRECT.
  

 9      Q.  OKAY.  DO YOU UNDERSTAND THAT PROPOSAL 1, IF ADOPTED,
  

10   WOULD INCREASE THE PRICES APPLICABLE TO THOSE PLANTS FOR THE
  

11   MILK THEY ACQUIRE AND PROCESS?
  

12      A.  YES.
  

13      Q.  AND IS THAT ACCEPTABLE TO LAND O'LAKES?
  

14      A.  YES, IT IS.
  

15      Q.  DOES LAND O'LAKES HAVE MANUFACTURING PLANTS, MILK
  

16   MANUFACTURING PLANTS IN OTHER PARTS OF THE COUNTRY?
  

17      A.  YES, LAND O'LAKES DOES.
  

18      Q.  WHERE?
  

19      A.  IN THE UPPER MIDWEST.  WE HAVE A CHEESE PLANT IN KEELE,
  

20   WISCONSIN, AND WE HAVE A CHEESE PLANT IN MELROSE, MINNESOTA.
  

21   WE ALSO HAVE A BUTTER POWDER PLANT IN CARLISLE, PENNSYLVANIA.
  

22      Q.  LET'S TALK ABOUT THE CHEESE PLANTS IN THE UPPER
  

23   MIDWEST.  DO THOSE PLANTS EXPERIENCE COSTS OF RAW MILK THAT ARE
  

24   AS REFLECTED IN THE MAILBOX PRICES?
  

25      A.  YES, THEY DO.
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 1      Q.  OKAY.  AND SO THE PRICES THAT THEY PAY FOR THEIR RAW
  

 2   MILK TO MANUFACTURE CHEESE ARE SUBSTANTIALLY IN EXCESS OF THE
  

 3   MINIMUM FEDERAL ORDER PRICE, WHICH IS, IN TURN, SUBSTANTIALLY
  

 4   IN EXCESS OF THE PRICE APPLICABLE TO CHEESE MANUFACTURERS IN
  

 5   CALIFORNIA, CORRECT?
  

 6      A.  YES, THAT'S CORRECT.
  

 7      Q.  OKAY.  DO THOSE PLANTS IN THE UPPER MIDWEST COMPETE
  

 8   WITH CHEESE MANUFACTURERS IN CALIFORNIA?
  

 9      A.  YES, WE DO.
  

10      Q.  THEN THE SAME -- I WOULD ASK THE SAME SORT OF THE SAME
  

11   SET OF QUESTIONS WITH RESPECT TO THE BUTTER POWDER PLANT.  AND
  

12   WHERE DID YOU SAY THAT WAS LOCATED?
  

13      A.  CARLISLE, PENNSYLVANIA.
  

14      Q.  SO DOES THAT PLANT OR ITS, IS IT SUBJECT TO MINIMUM
  

15   FEDERAL ORDER PRICES, THE NATIONAL UNIFORM CLASS IV PRICES?
  

16      A.  YES, IT IS.
  

17      Q.  OKAY.  AND DOES IT COMPETE IN THE NATIONAL MARKET WITH
  

18   ITS PRODUCTS?
  

19      A.  YES.
  

20      Q.  INCLUDING COMPETING WITH THE PRODUCTS SOURCED IN
  

21   CALIFORNIA?
  

22      A.  YES, CARLISLE DOES COMPETE WITH PLANTS THAT ARE LANDING
  

23   MILK OR LANDING BUTTER AND POWDER INTO PENNSYLVANIA.
  

24      Q.  SOURCED IN CALIFORNIA?
  

25      A.  SOURCED IN CALIFORNIA BUT COMING INTO THE PENNSYLVANIA
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 1   MARKETPLACE.
  

 2      Q.  THANK YOU.  NO FURTHER QUESTIONS FOR MR. WEGNER.
  

 3          I WOULD LIKE TO, IF I MAY, AT THIS POINT, REQUEST THAT
  

 4   A COUPLE OF TYPOGRAPHICAL REFERENCES TO 15051 OR 51, OR THAT
  

 5   SORT THAT WE HAVE IDENTIFIED, BE CORRECTED ON PROPOSED EXHIBITS
  

 6   34 AND 35.
  

 7          AND FIRST GO TO PAGE 17 OF EXHIBIT 34, AND ABOUT THE
  

 8   MIDDLE OF THE PAGE, THIS IS PROPOSED SECTION 1051.60 ON PAGE 17
  

 9   OF EXHIBIT 34, PROPOSED SECTION PAREN A, CLASS I VALUE, SUBPART
  

10   3, THE FIFTH LINE THERE'S A REFERENCE TO 1050.53, WHICH SHOULD
  

11   BE 1051.53.
  

12       JUDGE CLIFTON:  MR. BESHORE, WHEN HE GOT TO THAT SECTION I
  

13   WONDERED WHAT THAT LITTLE APOSTROPHE WAS FOR BEFORE THE NUMBER.
  

14   IS THAT ALSO SOMETHING WE CAN STRIKE?
  

15       MR. BESHORE:  WE COULD EITHER STRIKE OR INSERT THE WORD
  

16   "SECTION," WHICH I THINK -- I THINK THE APOSTROPHE WAS THE
  

17   RESULT OF A SOFTWARE CONVERSION FROM A SECTION, SO I WOULD
  

18   PROPOSE THAT IT BE REPLACED WITH THE WORD "SECTION."
  

19       JUDGE CLIFTON:  ALL RIGHT.  SO IF WE STRIKE -- AND I'M
  

20   SAYING THIS OUT LOUD SO MS. FRISIUS CAN DO IT ON THE RECORD
  

21   COPIES -- IF WE STRIKE "' (SPACE) 1050.53." -- AND THEN THE
  

22   WORD "IN," IF WE STRIKE ALL OF THAT, AND WE WRITE OUT IN THE
  

23   MARGIN INSTEAD "SECTION."
  

24       MR. BESHORE:  "1051.53."
  

25       JUDGE CLIFTON:  AND THEN THE WORD "IN."
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 1       MR. BESHORE:  YES.
  

 2       JUDGE CLIFTON:  GOOD.  LET'S DO IT THAT WAY SO THERE'S ROOM
  

 3   TO WRITE.
  

 4       MR. BESHORE:  THANK YOU, YOUR HONOR.
  

 5           AND THEN ON PAGE 21 OF EXHIBIT 34, TOWARD THE TOP OF
  

 6   THE PAGE, AND SUBSECTION "(A)", THE SECOND LINE, "1050.60"
  

 7   SHOULD BE "1051.60", THAT'S THE SECOND LINE IN SUBSECTION (A)
  

 8   ON PAGE 21.
  

 9       JUDGE CLIFTON:  I SEE.  OKAY.  YOU HAVE -- FINALLY I FOUND
  

10   IT -- SO IT'S THE "(A)" NEAR THE TOP, AND IT'S THE SECOND LINE,
  

11   AND WE'LL STRIKE "1050.60" WE'LL REPLACE THAT WITH "1051.60".
  

12       MR. BESHORE:  YES.  AND IN THE NEXT LINE BELOW THAT, ON THE
  

13   SAME PAGE, THE -- THIS IS A DIFFERENT REFERENCE ERROR,
  

14   TYPOGRAPHICAL ERROR.  SECTION 1051.50 NOW, SHOULD BE ".30".
  

15       JUDGE CLIFTON:  SO STILL IN (A) PARAGRAPH, BUT THE VERY
  

16   LAST NUMBER WE'RE GOING TO STRIKE AND WE'RE GOING TO WRITE
  

17   "1051.30;".
  

18       MR. BESHORE:  YES.  AND THEN I HAVE ONE CORRECTION OF THE
  

19   SIMILAR -- ONE CORRECTION IN EXHIBIT 35, I BELIEVE, PAGE 6.  I
  

20   NEED TO CONSULT WITH MR. HOLLON HERE A MINUTE.  OKAY.  ON PAGE
  

21   6 OF EXHIBIT 34, THE VERY LAST LINE, "1050.6", ETCETERA SHOULD
  

22   BE "1051".  I'M SORRY, EXHIBIT 35.
  

23       JUDGE CLIFTON:  OKAY.  SO -- AND I'M SAYING IT OUT LOUD
  

24   ALSO FOR MY AND MS. FRISIUS' BENEFIT.  WE'RE IN EXHIBIT 35,
  

25   WE'RE ON PAGE 6, WE FOUND THE VERY LAST LINE OF THE PAGE, AND
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 1   WE ARE STRIKING "1050.60(H)" WE'RE REPLACING THAT WITH
  

 2   "1051.60(H)".
  

 3       MR. BESHORE:  YES.  AND NEAR THE MIDDLE OF THE SAME PAGE,
  

 4   FIRST LINE UNDER "SECTION 1051.85 ASSESSMENT FOR ORDER
  

 5   ADMINISTRATION" WE HAVE THAT APOSTROPHE, WHICH SHOULD BE THE
  

 6   WORD "SECTION" AND THEN "1050" SHOULD BE "1051".
  

 7       JUDGE CLIFTON:  VERY GOOD.  SO -- AND I'M WRITING "SECTION"
  

 8   WITH A CAPITAL S, IS THAT FINE WITH YOU?  THAT SEEMS TO BE
  

 9   CONSISTENT WITH THE OTHER PLACES.
  

10       MR. BESHORE:  THAT IS THE CONVENTION THAT WE ATTEMPTED TO
  

11   FOLLOW.
  

12       JUDGE CLIFTON:  SO ON PAGE 6 OF EXHIBIT 35, MIDDLE OF THE
  

13   PAGE, THE SENTENCE "ON OR BEFORE THE PAYMENT RECEIPT DATE
  

14   SPECIFIED UNDER" WILL THEN HAVE THE REST OF THAT LINE STRICKEN,
  

15   AND INSERTED INSTEAD WILL BE "S" "SECTION 1051.71,".
  

16       MR. BESHORE:  YES.  AND THANK YOU, YOUR HONOR, AND EVERYONE
  

17   FOR YOUR INDULGENCE WITH THOSE CORRECTIONS.  AND WITH THAT
  

18   DONE, I WOULD CONCLUDE MY DIRECT EXAMINATION OF MR. WEGNER'S
  

19   DIRECT TESTIMONY, AND MOVE FOR THE ADMISSION OF THE EXHIBITS 34
  

20   AND 35.
  

21       JUDGE CLIFTON:  IS THERE ANYONE THAT WANTS TO ASK QUESTIONS
  

22   OF MR. WEGNER WITH REGARD TO EXHIBIT 34 BEFORE DETERMINING
  

23   WHETHER YOU HAVE AN OBJECTION TO IT BEING ADMITTED INTO
  

24   EVIDENCE?  THERE IS NO ONE.  IS THERE ANY OBJECTION TO THE
  

25   ADMISSION INTO EVIDENCE OF EXHIBIT 34?  THERE IS NONE.  EXHIBIT
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 1   34 IS ADMITTED INTO EVIDENCE.
  

 2           (THEREAFTER, EXHIBIT 34 WAS
  

 3            RECEIVED INTO EVIDENCE.)
  

 4       JUDGE CLIFTON:  DOES ANYONE WISH TO QUESTION MR. WEGNER
  

 5   REGARDING EXHIBIT 35 BEFORE DETERMINING WHETHER YOU HAVE ANY
  

 6   OBJECTIONS TO IT BEING ADMITTED INTO EVIDENCE?  THERE IS NO
  

 7   ONE.  ARE THERE ANY OBJECTIONS TO THE ADMISSION INTO EVIDENCE
  

 8   OF EXHIBIT 35?  THERE ARE NONE.  EXHIBIT 35 IS ADMITTED INTO
  

 9   EVIDENCE.
  

10           (THEREAFTER, EXHIBIT 35 WAS
  

11            RECEIVED INTO EVIDENCE.)
  

12       JUDGE CLIFTON:  WHO WOULD LIKE TO ASK THE FIRST QUESTIONS,
  

13   CROSS-EXAMINATION QUESTIONS, OF MR. WEGNER?
  

14                        CROSS-EXAMINATION
  

15   BY MR. ENGLISH:
  

16      Q.  CHIP ENGLISH.
  

17           GOOD MORNING, MR. WEGNER.
  

18      A.  GOOD MORNING, MR. ENGLISH.
  

19      Q.  SO EXCEPT FOR MAYBE THE TEDIOUSNESS OF READING ALL THAT
  

20   LANGUAGE, IT WAS SOME OF MY VIEW YOU SOMEHOW DREW THE LONG
  

21   STRAW AS OPPOSED TO THE SHORT STRAW, IN THAT THERE'S A NUMBER
  

22   OF AREAS OF AGREEMENT, I THINK, BETWEEN THE DAIRIES IN
  

23   CALIFORNIA AND THE COOPERATIVES IN THE PROPOSALS.  THERE'S
  

24   AREAS OF DISAGREEMENT, BUT THERE'S A NUMBER OF AREAS OF
  

25   AGREEMENT, CORRECT?
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 1      A.  TO MY WAY OF THINKING, YES.
  

 2      Q.  OKAY.  AND I MEAN, OBVIOUSLY YOU ARE FAMILIAR WITH YOUR
  

 3   PROPOSAL, ARE YOU FAMILIAR WITH THE DAIRY INSTITUTE OF
  

 4   CALIFORNIA PROPOSAL?
  

 5      A.  NOT NEARLY AS FAMILIAR.
  

 6      Q.  OKAY.  BUT YOU CERTAINLY LOOKED AT IT?
  

 7      A.  I HAVE LOOKED AT IT, YES.
  

 8      Q.  AND WOULD IT BE FAIR TO SAY THAT IF YOU LOOK AT
  

 9   EXHIBIT 1 AND YOU SEE REFERENCES TO PART 1000 IN BOTH PROPOSAL
  

10   1 AND PROPOSAL 2, THAT, IN ESSENCE, WE ARE IN AGREEMENT BECAUSE
  

11   WE'RE BOTH POINTING BACK TO THE UNIFORM PROVISIONS, CORRECT?
  

12      A.  I WOULD AGREE WITH THAT.
  

13      Q.  SO IF YOU WILL ACCEPT ANY REPRESENTATION FOR A MOMENT,
  

14   YOU ARE WELCOME TO LOOK THROUGH, I THINK WE HAVE SOME MODEST
  

15   WORD DIFFERENCES OTHERWISE SPECIFIED IN SECTION, 1 BUT
  

16   OTHERWISE AS I LOOKED AT IT, WE HAVE IDENTICAL PROVISIONS FOR
  

17   SECTIONS 2 THROUGH 6; SECTION 8; SECTIONS 15 THROUGH 19;
  

18   SECTIONS 25 TO 28; SECTIONS 52, 70, 77 AND 78, AND 86.
  

19      A.  I WOULD TAKE YOUR RECOMMENDATION THAT THERE HAVE BEEN.
  

20       JUDGE CLIFTON:  I'M SORRY, WOULD YOU READ THEM AGAIN?
  

21       MR. ENGLISH:  YES.  THERE'S, IN SECTION 1 WE HAVE ADDED THE
  

22   WORDS "UNLESS OTHERWISE SPECIFIED" BUT OTHER THAN THAT,
  

23   SECTION 1 IS IDENTICAL.  AND I'M REPRESENTING THAT THE LANGUAGE
  

24   AS IN SECTIONS 2 THROUGH 6; 8; 15 THROUGH 19; AND I THINK
  

25   THERE'S ONE RESERVED THERE, BUT 15 THROUGH 19; 25 THROUGH 28;
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 1   52; 70; 77 AND 78; 86, THAT WE ARE ENTIRELY IN AGREEMENT.
  

 2       JUDGE CLIFTON:  AND IN SECTION 1 THE LANGUAGE YOU ADDED WAS
  

 3   "UNLESS OTHERWISE"--
  

 4       MR. ENGLISH:  "UNLESS OTHERWISE SPECIFIED" AND THAT'S IN
  

 5   THE FIRST SENTENCE.  AND I DON'T THINK THAT MADE ANY REAL
  

 6   DIFFERENCE IN THE MEANING, BUT THERE IT IS.
  

 7   BY MR. ENGLISH:
  

 8      Q.  NOW, YOU -- WHEN I WENT THROUGH THE LIST AND I TRIED TO
  

 9   CHECK IT ALL, I NOTED THAT THERE WAS ONE SECTION THAT YOUR
  

10   PROPOSAL 1, AND INDEED YOUR TESTIMONY, REFERENCES 1000, AND
  

11   THAT IS .76 WHICH IS THE "PARTIALLY REGULATED PLANT LANGUAGE"
  

12   BUT YOU DID NOT TESTIFY TO THAT, CORRECT?
  

13      A.  I DID NOT TESTIFY -- I HAVE TO DOUBLE CHECK MY NOTES
  

14   HERE -- I DID NOT TESTIFY TO 76, YOU ARE CORRECT.
  

15      Q.  SO ACTUALLY AS A PRECURSOR, ARE YOU GOING TO BE UP ON
  

16   THE STAND AGAIN IN THE PROPONENT'S CASE IN CHIEF?
  

17      A.  MY PLANS ARE DICTATED BY THE COUNSEL.  I PRESUME THAT
  

18   I'LL BE FINISHED, BUT WE'LL SEE.
  

19      Q.  OKAY.  BUT AS FAR AS YOU KNOW, THIS IS -- SO IN OTHER
  

20   WORDS, THIS IS MY ONE CHANCE, IN ESSENCE, AS FAR AS YOU KNOW
  

21   TODAY, FOR ME TO CROSS-EXAMINE YOU?
  

22      A.  I BELIEVE THAT MAY BE TRUE.
  

23      Q.  OKAY.  AND THAT'S, OBVIOUSLY, THAT THERE'S NO
  

24   OBLIGATION THERE.
  

25          DO YOU KNOW WHO, OR CAN YOU AT LEAST SAY, I DON'T HAVE
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 1   TO HAVE A NAME, IS THERE A SUBSEQUENT WITNESS WHO WILL TESTIFY
  

 2   ABOUT SECTION 76?
  

 3      A.  I BELIEVE THAT WILL BE THE CASE, BUT I'M NOT SURE.  WE
  

 4   WOULD BE INTERESTED IN KNOWING WHAT YOUR QUESTIONS ARE IN
  

 5   REGARD TO 76, MR. ENGLISH.
  

 6      Q.  WELL, FOR THE MOMENT, I MEAN, I'LL CERTAINLY GET THERE,
  

 7   AND IF YOU WANT ME TO ASK YOU, I'LL ASK YOU, I WAS TRYING TO
  

 8   FIGURE OUT WHO THE RIGHT WITNESS WAS.  BUT FOR NOW, I'M JUST
  

 9   TRYING TO UNDERSTAND WHERE THIS FIT, BECAUSE THAT SECTION AT
  

10   LEAST, I MIGHT HAVE THOUGHT, GIVEN THAT YOU'RE TALKING ABOUT
  

11   UNIFORM PROVISIONS, COULD HAVE BEEN IN YOUR TESTIMONY.  I'M
  

12   NOT, I'M NOT -- THIS IS NOT A CRITICISM, I AM JUST SAYING I
  

13   MIGHT HAVE THOUGHT THAT.
  

14      A.  SURE.
  

15      Q.  ALL RIGHT.  AND IF YOU COULD TURN TO PAGE 11 OF YOUR
  

16   TESTIMONY FOR A MOMENT, IN SECTION 14, I EXPLICITLY DID NOT
  

17   INCLUDE 14 IN MY LIST, BUT LET'S JUST LOOK AT THAT FOR ONE
  

18   MOMENT.  ON PAGE 11, "OTHER SOURCE MILK".  AND I THINK IT IS A
  

19   RELATIVELY MODEST POINT AND A VERY MODEST DIFFERENCE, BUT IN
  

20   "OTHER SOURCE MILK" THE LANGUAGE THAT YOU HAVE FOR 1051.14, BY
  

21   POINTING BACK TO PART 1000 IN PARAGRAPH (A), THE LAST LINE
  

22   SAYS, "SECTIONS 1000.9(C) AND 1135.11."  DO YOU SEE THAT?
  

23      A.  I SEE THAT.
  

24      Q.  OKAY.  ARE YOU AWARE THAT THE REFERENCE TO 1135.11 IS A
  

25   REFERENCE TO THE WESTERN ORDER?
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 1      A.  I'M AWARE OF THAT.
  

 2      Q.  OKAY.  AND HOWEVER IT HAPPENED, YOU ARE AWARE THE
  

 3   WESTERN ORDER IS NO LONGER IN EXISTENCE?
  

 4      A.  I'M AWARE OF THAT AS WELL.
  

 5      Q.  SO WE HAVE ANOTHER DIFFERENCE IN THERE OTHER THAN THAT,
  

 6   BUT THAT IS A DIFFERENCE THAT WE HAVE AND THAT WE HAVE, WE WENT
  

 7   THROUGH AND WE REMOVED REFERENCES TO THE PRIOR ORDER THAT NO
  

 8   LONGER EXISTS.  DID YOU UNDERSTAND THAT TO BE THE CASE FROM
  

 9   READING OUR SUBMISSION?
  

10      A.  I THINK I NOTED THAT, YES, AND WE RETAINED IT.
  

11      Q.  NOW, ON PAGES 8 AND 9, TURNING TO THE BOTTOM OF
  

12   PAGE AND CARRY OVER TO PAGE 9.  YOU HAVE QUOTED IN A NUMBER OF
  

13   SECTIONS, THE REFORM DECISION.  AND IN QUOTING FROM THE REFORM
  

14   DECISION, ARE YOU ADOPTING THAT AS PART OF YOUR TESTIMONY?
  

15      A.  YES, IT'S PART OF MY TESTIMONY.
  

16      Q.  SO BOTTOM OF PAGE 8, AND THE TOP OF PAGE 9, THE
  

17   SENTENCE READS, "THESE TYPES OF PLANTS HAVE LITTLE IMPACT ON
  

18   THE REGULATED MARKET, AND NEED NOT BE REGULATED TO ENSURE THE
  

19   INTEGRITY OF THE REGULATORY PLANT," AND THAT'S REFERRING TO
  

20   EXEMPT PLANTS, CORRECT?
  

21      A.  CORRECT.
  

22      Q.  SO THERE'S A RECOGNITION THAT IF THE INTEGRITY OF THE
  

23   PLANT CAN BE MAINTAINED, THERE DOES NOT HAVE TO HAVE REGULATION
  

24   OF EVERY PLANT, CORRECT?
  

25      A.  THAT APPEARS TO BE THE SENTENCE, YES.
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 1      Q.  AND YOU AGREE WITH THAT?
  

 2      A.  I AGREE WITH WHAT'S WRITTEN THERE, YES.
  

 3      Q.  SO TURNING NOW TO EXHIBIT 35, AND THE LAST PAGE, WHICH
  

 4   IS YOUR EXHIBIT 3B AND YOUR CALCULATION OF THE PRODUCER
  

 5   COMPONENT PRICES AND PRODUCER PRICE DIFFERENTIAL, I APPRECIATE
  

 6   VERY MUCH YOUR HAVING WALKED THROUGH IT WITH MR. BESHORE.
  

 7          IF I UNDERSTAND IT CORRECTLY, THE TOP TWO LINES OF
  

 8   YELLOW TEXT WITH THE DATES AND THE VALUES, THAT IS ACTUAL DATA
  

 9   FROM THE UPPER MIDWEST FOR DECEMBER 2013, CORRECT?
  

10      A.  CORRECT.
  

11      Q.  AND ONCE YOU GET TO THAT LINE AND THE LAST ITEM OF PPD
  

12   OF $0.39, IS THAT WHERE THE UPPER MIDWEST ACTUAL DATA ENDS AND
  

13   YOUR EXPLANATION OF WHAT WOULD HAPPEN IN CALIFORNIA BEGINS?
  

14      A.  IN PART.  JUST RECALL THAT WHEN YOU GET DOWN TO THE
  

15   CALCULATION BELOW THE CHART, THOSE ARE STILL BASED ON THE
  

16   ACTUAL VALUES, THAT, BUT FOR CERTAINLY THE SECOND OR THE THIRD
  

17   ROW THERE IS JUST AN ESTIMATE PROVIDED AS AN EXAMPLE, IT'S NOT
  

18   BASED, I DIDN'T DO A CALCULATION, MR. ENGLISH, ON THAT ONE.  I
  

19   PULLED THOSE BASED ON SOME ROUGH LOOKING OVER THE COMPONENT
  

20   SHARES OF A COUPLE OF MONTHS AND CAME UP WITH THESE ROUND
  

21   NUMBERS TO MAKE IT A LITTLE SIMPLER.
  

22      Q.  RIGHT.  AND I UNDERSTAND THAT -- BUT --
  

23      A.  YEAH.
  

24      Q.  I UNDERSTAND, BUT WHAT I'M GETTING AT IS THAT FOR THE
  

25   UPPER MIDWEST PURPOSES ON THIS PAGE, THE UPPER MIDWEST ANALYSIS
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 1   OF ACTUAL DATA STOPS WITH THAT PPD CALCULATION OF $0.39,
  

 2   CORRECT?
  

 3      A.  CORRECT.
  

 4      Q.  SO THEN STARTING ON THE NEXT SERIES OF LINES, WHERE THE
  

 5   LEFT HAND BOX SAYS, "PERCENTAGE CONTRIBUTION OF BUTTERFAT TO
  

 6   VALUE OF CLASS III COMPONENTS TO PRODUCERS," THAT IS SORT OF
  

 7   YOUR HYPOTHETICAL ANALYSIS, BUT USING ACTUAL NUMBERS DOWN
  

 8   BELOW, OF WHAT YOU'RE TRYING TO EXPLAIN WOULD HAPPEN UNDER
  

 9   SECTION 1051.61 IF IT IS ADOPTED THAT WAY, CORRECT?
  

10      A.  THAT'S CORRECT.  HOW TO ALLOCATE THAT VALUE.
  

11      Q.  SO THERE'S -- JUST TO BE CLEAR FOR THE RECORD -- THERE
  

12   IS NO ORDER PRESENTLY IN MULTIPLE-COMPONENT PRICING THAT DOES
  

13   THIS CALCULATION STARTING WITH PERCENTAGE OF CONTRIBUTION OF
  

14   BUTTERFAT, CORRECT?
  

15      A.  CORRECT.
  

16      Q.  OKAY.  NOW, DO COMPONENTS REMAIN CONSTANT THROUGHOUT
  

17   THE YEAR?
  

18      A.  IN WHAT SENSE?
  

19      Q.  IN WHAT SENSE?  A COMPONENT, IF A DAIRY, AN INDIVIDUAL
  

20   DAIRY FARMER'S COMPONENTS, WILL IT REMAIN CONSTANT THROUGHOUT
  

21   THE YEAR?
  

22      A.  ARE YOU SPEAKING OF THE LEVEL OF THE COMPONENTS,
  

23   MR. ENGLISH?
  

24      Q.  THE RELATIVE LEVEL OF THE COMPONENTS, YES.
  

25      A.  THEY WILL CHANGE.
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 1      Q.  THEY WILL CHANGE?
  

 2      A.  AS I UNDERSTAND, THEY WILL CHANGE.
  

 3      Q.  OKAY.  BUT YOU HAVE PROPOSED THAT THERE BE AN ANNUAL
  

 4   COMPUTATION BY THE MARKET ADMINISTRATOR, CORRECT?
  

 5      A.  CORRECT.
  

 6      Q.  OKAY.  I GENERALLY DON'T KNOW THE ANSWER TO THIS
  

 7   QUESTION, BUT IF IT IS DONE ANNUALLY, AND THE COMPONENTS CHANGE
  

 8   DURING THE YEAR, COULD, IN ANY GIVEN MONTH, THE ANNUAL
  

 9   CALCULATION DISTORT THE RESULTS AS TO WHAT IS ACTUALLY
  

10   HAPPENING ON THE FARM?
  

11      A.  WELL, DISTORTION MIGHT BE A STRONG WORD FOR IT.  I
  

12   THINK THAT THERE WOULD BE A DIFFERENCE POTENTIALLY IN TERMS OF
  

13   THE CONTRIBUTION TO THE CLASS III COMPONENTS IN TOTAL,
  

14   MR. ENGLISH.  I THINK THAT COULD HAPPEN, YES.
  

15      Q.  OKAY.  AND SO IF THE COMPONENTS SHIFT DURING THE YEAR,
  

16   DOES THAT MEAN, FOR RISK MANAGEMENT PURPOSES, THAT THE BASIS
  

17   WOULD CHANGE DURING YEAR?
  

18      A.  WELL, I THINK IN SOME RESPECTS BY HAVING THE
  

19   PERCENTAGES FIXED FOR A YEAR, THERE MAY BE LESS IMPACT ON THE
  

20   BASIS.  I GUESS I WOULD ASK YOU IF YOU COULD GIVE ME AN EXAMPLE
  

21   OF WHERE YOU THINK THE BASIS WOULD START TO MOVE.  THERE'S A
  

22   CERTAIN AMOUNT OF BASIS RISK INHERENT IN ANY OF THE CME
  

23   CONTRACTS AS A USE, BUT I'M JUST TRYING TO UNDERSTAND, WOULD IT
  

24   INCREASE IT, WOULD IT LESSEN IT?  THERE'S THE POTENTIAL FOR IT.
  

25   I WOULD AGREE WITH THAT.
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 1      Q.  OKAY.  AND THE CURRENT CME DOESN'T, THERE'S, SINCE
  

 2   THERE IS NO OTHER FEDERAL ORDER THAT USES THIS CALCULATION,
  

 3   HOWEVER THE CME MAY BE AFFECTED OR THE PRICING MAY OCCUR, IT
  

 4   DOESN'T PRESENTLY TAKE INTO CONSIDERATION THIS PARTICULAR
  

 5   PROVISION, CORRECT?
  

 6      A.  NO, IT DOESN'T TAKE THE COMPONENTS INTO CONSIDERATION
  

 7   AS IS, SO YOU ARE TALKING ABOUT --
  

 8      Q.  BUT IN TERMS OF BASIS RISK?
  

 9      A.  I GUESS MY POINT IS THAT IT IS DIFFICULT FOR ME TO
  

10   APPROXIMATE THE INCREASING BASIS RISK AS A RESULT OF THIS PPD
  

11   ALLOCATION.  THAT'S WHAT I'M TRYING TO GET ACROSS.
  

12      Q.  WOULD IT BE FAIR TO SAY YOU HAVEN'T DONE THAT ANALYSIS?
  

13      A.  I HAVE NOT DONE THAT ANALYSIS.
  

14      Q.  OKAY.  SO TURNING TO PAGE 17 OF YOUR TESTIMONY,
  

15   ACTUALLY, IT IS 16 AND 17, I APOLOGIZE.
  

16      A.  UH-HUH.
  

17      Q.  YOU STATED JUST BEFORE YOU QUOTE FROM YOUR LANGUAGE FOR
  

18   1051.60, AND I'M -- JUST TO BE CLEAR FOR THE RECORD -- I'M NOW
  

19   TURNING TO THE ISSUE OF FORTIFICATION.  OKAY.
  

20          SO IN THE LAST SENTENCE BEFORE YOU TALK ABOUT PROPOSING
  

21   THE LANGUAGE, YOU SAY "THE CDFA'S FORTIFICATION ALLOWANCES ARE
  

22   INCORPORATED IN CLASS I PRICING PROVISIONS," CORRECT?
  

23      A.  I SAY THAT, YES.
  

24      Q.  AND DID YOU DO THAT WORD FOR WORD?
  

25      A.  I DON'T THINK WE PROBABLY DID IT WORD FOR WORD, BUT I,
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 1   TO BE HONEST, I DID NOT WRITE THE LANGUAGE THAT WENT INTO THIS
  

 2   COMPONENT, OR THIS SECTION OF THE UNIFORM PROVISIONS, BUT THE
  

 3   INTENT WAS TO MIMIC THAT LANGUAGE AND ESSENTIALLY CAPTURE
  

 4   WHAT'S DONE IN THE CURRENT ORDER IN CALIFORNIA REGARDING
  

 5   FORTIFICATION AND THE ALLOWANCE.
  

 6      Q.  DO YOU KNOW WHO DID WRITE IT?
  

 7      A.  I THINK OUR COUNSEL DID IT IN CONSULTATION WITH THE
  

 8   TEAM.
  

 9      Q.  I GUESS THERE WON'T BE ANY CROSS-EXAMINATION
  

10   OPPORTUNITY THERE.
  

11          SO GIVEN YOUR KNOWLEDGE OF THE INDUSTRY IN CALIFORNIA,
  

12   LOOKING AT THE TWO SECTIONS ON PAGE 17 UNDER (A), CLASS I
  

13   VALUE, III AND IV, WOULD YOU AGREE WITH ME THAT TODAY,
  

14   EFFECTIVELY EVERYBODY IN CALIFORNIA IS USING THE CONDENSED
  

15   PRODUCT TO DO FORTIFICATION AND NOT THE DRY SOLIDS?
  

16      A.  MY KNOWLEDGE IS BASED ON, YOU KNOW, DISCUSSIONS WITH
  

17   CLASS I CUSTOMERS THAT I KNOW.  I DON'T HAVE ANY DIRECT
  

18   KNOWLEDGE OF WHETHER IT'S MORE CONDENSED OR MORE POWDER, BUT IT
  

19   APPEARS THAT THAT'S MORE OFTEN THE CASE, FROM WHAT I
  

20   UNDERSTAND.  I'M GOING TO STAY AWAY FROM THE ABSOLUTES.
  

21      Q.  THAT'S FINE.  I CAN DEAL WITH THAT.  THAT'S PERFECTLY
  

22   FINE.  BUT YOU WOULD AGREE THAT AT LEAST IN YOUR EXPERIENCE,
  

23   CONDENSED IS USED MORE THAN THE DRY SOLIDS FOR FORTIFICATION IN
  

24   CALIFORNIA?
  

25      A.  MY GENERAL KNOWLEDGE, PUT IT THAT WAY, RATHER THAN
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 1   EXPERIENCE.
  

 2      Q.  OKAY.  SO THE LANGUAGE THAT APPEARS ON PAGE 17 IS ON
  

 3   THE PARAGRAPH 4, THE LAST SENTENCE READS, "IN NO CASE SHALL THE
  

 4   DEDUCTION BE LESS THAN ZERO CENTS ($0.00) NOR MORE THAN NINE
  

 5   AND EIGHTY-SEVEN HUNDREDTHS CENTS ($.0987)," CORRECT?
  

 6      A.  CORRECT.
  

 7      Q.  ISN'T IT TRUE THAT THE CURRENT LANGUAGE IN THE
  

 8   CALIFORNIA ORDER IS IT SHALL BE A MAXIMUM OF $0.987?
  

 9      A.  I WILL TAKE YOUR WORD FOR THAT.
  

10      Q.  AND DO YOU KNOW THAT, IN FACT, THAT THAT IS THE ACTUAL
  

11   CREDIT THAT PEOPLE TAKE, IS THE $0.987?
  

12      A.  AGAIN, I'LL TAKE YOUR WORD FOR THAT.
  

13      Q.  SO WOULD YOU AGREE THAT PROPOSAL 1 USES BUTTERFAT AND
  

14   SKIM TO SET THE MONTHLY CLASS 1 MOVER PRICES?
  

15      A.  ASK THAT ONCE MORE?  PROPOSAL 1 DOES WHAT AGAIN?
  

16      Q.  IT USES BUTTERFAT AND SKIM VALUES TO SET THE MONTHLY
  

17   CLASS 1 MOVER PRICES?
  

18      A.  IN TERMS OF THE ADVANCED?
  

19      Q.  YES.
  

20      A.  YES.
  

21      Q.  BUT THE CURRENT CALIFORNIA FARMERS USE BUTTERFAT,
  

22   SOLIDS, NONFAT, AND THE FLUID CARRIER TO CALCULATE THE MONTHLY
  

23   CLASS 1 PRICE, CORRECT?
  

24      A.  CORRECT.
  

25      Q.  AND ARE YOU AWARE THAT SOLIDS NONFAT TEST LEVELS IN
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 1   PRODUCER MILK CAN VARY FOR A NUMBER OF DIFFERENT REASONS?
  

 2      A.  I'M AWARE OF THAT.
  

 3      Q.  HAVE YOU OR YOUR FELLOW COOPERATIVE PROPONENTS STUDIED
  

 4   WHAT IMPACT YOUR CHANGE IN ADOPTING PROPOSAL 1 IN THE PRICING,
  

 5   WOULD HAVE ON CLASS 1 HANDLERS?
  

 6      A.  WE HAVE TRIED TO, AND I THINK WE'RE OPEN TO DISCUSSION
  

 7   ABOUT HOW THIS WOULD MESH AGAINST YOUR PROPOSAL, MR. ENGLISH.
  

 8   THIS WAS AN ATTEMPT TO MIMIC, LIKE I SAID, WHAT WE DO IN
  

 9   CALIFORNIA AND IN INCORPORATE INTO THE FEDERAL ORDER LANGUAGE,
  

10   SO WE'RE OPEN TO THAT DISCUSSION.  WE'RE GOING TO LISTEN TO
  

11   YOUR PROPOSAL, ABSOLUTELY.
  

12      Q.  OKAY.
  

13      A.  AND WE'RE AWARE THE FLUID CARRIER IS NOT IN OUR
  

14   PROPOSAL.
  

15      Q.  IF WE WERE ABLE TO SHOW YOU, EITHER OFF THE RECORD OR
  

16   ON THE RECORD, THAT YOUR PROPOSAL WOULD RESULT IN UNEQUAL RAW
  

17   PRODUCT COST FOR FULLY REGULATED DISTRIBUTING PLANTS, WOULD
  

18   THAT BE A FACTOR YOU WOULD CONSIDER FOR LOOKING AT OUR
  

19   PROPOSAL?
  

20      A.  I THINK THAT WOULD BE SOMETHING WE WOULD DEFINITELY
  

21   WANT TO BE AWARE OF.
  

22      Q.  THANK YOU.  I WANT TO TURN TO PAGE 21 AND FIRST DEAL
  

23   WITH WHAT I'M SURE IS JUST A NIT, AND I EMPHASIZE I THINK IT IS
  

24   A NIT BECAUSE I THINK IT IS.  IN PARAGRAPH (E), WE'RE NOW IN
  

25   THE SECTION 61, COMPUTATION PRODUCER COMPONENT PRICES AND
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 1   PRODUCER PRICE DIFFERENTIAL.  AND I COULD EASILY BE
  

 2   MISUNDERSTANDING IT, BUT IN (E), THE FIRST SENTENCE SAYS,
  

 3   "SUBTRACT NOT LESS THAN FOUR CENTS, NO MORE THAN FIVE CENTS,
  

 4   FROM THE PRICE COMPUTED PURSUANT TO PARAGRAPH (E) OF THIS
  

 5   SECTION."
  

 6          SO I, AGAIN, I KNOW IT'S A NIT, MR. BESHORE, I'M JUST
  

 7   TRYING TO UNDERSTAND, AND I DON'T KNOW WHETHER YOU CAN, WANT TO
  

 8   TRY TO EXPLAIN THAT ON THE FLY OR IF YOU WANT TO DO THAT, YOU
  

 9   KNOW, WITH YOUR COUNSEL AFTER BREAK, I JUST WANTED TO KNOW
  

10   THAT.  AND I AGAIN, I RECOGNIZE FULLY IT'S A NIT.
  

11      A.  THE NIT'S NOTED.
  

12      Q.  THANK YOU.  NOW, I LISTENED CAREFULLY TO MR. BESHORE
  

13   YESTERDAY IN RESPONSE TO QUESTIONS FROM THE DEPARTMENT WITH
  

14   RESPECT TO SORT OF, NOT SO MUCH THE NAMES, WHICH IS FINE, BUT
  

15   SORT OF THE ORDER OF WITNESSES.  AND AS I UNDERSTAND IT, THERE
  

16   IS GOING TO BE A WITNESS TO TESTIFY, OR TWO WITNESSES, TO
  

17   TESTIFY ABOUT THE QUOTA PROGRAM, AND YOU WERE LISTED AS TALKING
  

18   ABOUT THE UNIFORM PROVISIONS.
  

19           AND I ASK THAT BECAUSE WITH RESPECT TO THE UNIFORM
  

20   PROVISIONS AND 60, 61, AND 62.  SO WHAT WE HAVE HERE ON PAGE 21
  

21   IN SECTION 61 IS THE FIRST DISCUSSION UNDER (A), (A1), THE
  

22   LANGUAGE THAT SAYS "SUBTRACT THE VALUE OF QUOTA PREMIUM FOR THE
  

23   MONTH AS REPORTED TO THE MARKET ADMINISTRATOR BY CDFA."  DO YOU
  

24   SEE THAT LANGUAGE?
  

25      A.  I DO SEE THAT LANGUAGE.

1614



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1      Q.  AND I'M REALLY NOT LOOKING TO EXTEND CROSS-EXAMINATION.
  

 2   I HAVE TWO SETS OF QUESTIONS; AND THE FIRST ONE IS, THE OVERALL
  

 3   QUOTA PICTURE OF WHY THAT IS THERE, AND I GUESS, GIVEN THE FACT
  

 4   THAT I HAVE HEARD THIS THERE'S GOING TO BE TWO OTHER WITNESSES,
  

 5   WOULD THAT BE A QUESTION BETTER ASKED OF ANOTHER WITNESS?
  

 6      A.  I BELIEVE THAT WOULD BE A QUESTION ASKED OF THE
  

 7   WITNESSES THAT ARE GOING TO SPEAK TO QUOTA.
  

 8      Q.  NOW, SO LEAVING ASIDE WHY, GIVEN THE FACT YOU ARE
  

 9   TESTIFYING ABOUT THIS WOULD BE THE LANGUAGE, ARE YOU PREPARED
  

10   TO TALK ABOUT WHAT SOME OF THE IMPLICATIONS OF THAT WOULD BE
  

11   UNDER CERTAIN HYPOTHETICALS?
  

12      A.  REGARDING THE (A.1)?
  

13      Q.  YES.
  

14      A.  I AM NOT.
  

15      Q.  YOU ARE NOT?
  

16      A.  I AM NOT.
  

17      Q.  OKAY.  FOR YOUR SAKE, THAT'S A REALLY GOOD ANSWER.
  

18           MR. BESHORE, ON ADDITIONAL DIRECT, ADDED THROUGH YOU,
  

19   TESTIMONY WITH RESPECT TO WHAT YOU STATED ON PAGE 2 WITH
  

20   REGARDS TO LAND O'LAKES PLANTS.  CORRECT?
  

21      A.  YES.
  

22      Q.  OKAY.  YOU HAVE LISTED ON PAGE 2 A PLANT IN TULARE.  IS
  

23   THAT A NONFAT SOLIDS AND BUTTERFAT PLANT?
  

24      A.  WE MAKE BUTTER AND NONFAT DRY MILK THERE, CORRECT.
  

25      Q.  AND YOU REFER TO A PLANT IN ORLAND, O-R-L-A-N-D.  WHERE
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 1   IS ORLAND IN CALIFORNIA?
  

 2      A.  NEAR CHICO.
  

 3      Q.  FOR THOSE OF US FROM MAINE, WHERE'S CHICO RELATIVE
  

 4   TO --
  

 5      A.  NORTH OF HERE.
  

 6      Q.  HOW MUCH NORTH OF HERE?
  

 7      A.  I THINK IT IS EIGHT-HOUR DRIVE FROM TULARE.
  

 8      Q.  SO IT IS --
  

 9      A.  ON A GOOD DAY.
  

10      Q.  IT'S FAIR TO SAY IT IS IN TRUE NORTHERN CALIFORNIA,
  

11   CORRECT?
  

12      A.  IT'S IN NORTHERN CALIFORNIA, AS I UNDERSTAND.
  

13      Q.  IS THE MILK SHED THERE A LOT SMALLER THAN WHAT WE'RE
  

14   DEALING WITH DOWN HERE IN THE SOUTHERN AND CENTRAL CALIFORNIA?
  

15      A.  MILK SHED IS SMALLER.
  

16      Q.  AND IS THAT A CHEESE PLANT?
  

17      A.  THAT IS A CHEESE PLANT.
  

18      Q.  OKAY.  AND IN THE, YOU KNOW, CALIFORNIA-WORLD VERSUS
  

19   THE REST OF THE WORLD, IS THAT A RELATIVELY SMALL CHEESE PLANT
  

20   FOR CALIFORNIA?
  

21      A.  THAT'S A SMALLER CHEESE PLANT THAN SOME CHEESE PLANTS
  

22   BY YOUR CLIENTS, THAT YOUR CLIENTS OPERATE, YES.
  

23      Q.  WOULD IT ALSO BE A SMALLER CHEESE PLANT THAN CHEESE
  

24   PLANTS THAT LAND O'LAKES HAS OWNED, BUT SOLD, IN THE LAST TEN
  

25   YEARS?  SOLD OR CLOSED?
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 1      A.  WOULD YOU LIKE TO SPEAK TO WHERE YOU ARE TALKING?
  

 2      Q.  WELL, IN CALIFORNIA?
  

 3      A.  YES.
  

 4      Q.  BEFORE WE GET TO THOSE, YOU REFERENCE A DAIRY DESSERT
  

 5   PLANT IN TURLOCK.  WHAT EXACTLY DO YOU MEAN BY THAT?
  

 6      A.  I MEAN A PUDDING PLANT.  DESSERTS.
  

 7      Q.  DOES IT RECEIVE FRESH MILK?
  

 8      A.  IT RECEIVES STANDARDIZED MILK.
  

 9      Q.  STANDARDIZED MILK?
  

10      A.  YES.
  

11      Q.  SO WHAT OTHER PLANTS, OTHER THAN THE ONES IN TULARE,
  

12   ORLAND, AND TURLOCK, HAS LAND O'LAKES OWNED AN/ OR OPERATED IN
  

13   CALIFORNIA IN THE LAST TEN YEARS?
  

14      A.  WE PREVIOUSLY OWNED A PLANT IN TULARE THAT MADE ITALIAN
  

15   VARIETIES THAT WE SOLD TO SAPUTO, AND THEN WE USED TO MAKE
  

16   CHEESE AND WHEY PRODUCTS AT TULARE THAT WE DISCONTINUED.
  

17      Q.  AND CLOSED?
  

18      A.  THE PLANT IS STILL THERE, WE DISCONTINUED MAKING CHEESE
  

19   AND WHEY, SO YOU COULD SAY IT'S CLOSED.
  

20      Q.  WELL, THE PLANT MAY BE STILL THERE, BUT HAVE YOU SOLD
  

21   THE EQUIPMENT?
  

22      A.  THAT I'M NOT AWARE OF.
  

23      Q.  OKAY.  AND WHEN DID YOU SELL THE ITALIAN-STYLE CHEESE
  

24   PLANT TO SAPUTO?
  

25      A.  I WOULD HAVE TO CHECK MY NOTES.  I THOUGHT YOU MIGHT
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 1   ASK THAT QUESTION.  WE SOLD THE CPI PLANT IN 2007.  WE CALLED
  

 2   IT CHEESE PROTEIN INTERNATIONAL.
  

 3      Q.  AND WHEN DID YOU DISCONTINUE OPERATIONS AT THE TULARE
  

 4   OPERATION?
  

 5      A.  2010.
  

 6      Q.  SO YOU DISCUSSED COMPETITIVE SITUATION WITH?
  

 7   MR. BESHORE.  REGARDLESS OF THE COMPETITIVE SITUATION, YOU
  

 8   DECIDED TO DISCONTINUE THE OPERATION OF THAT FACILITY IN 2010,
  

 9   CORRECT?
  

10      A.  REGARDLESS OF?
  

11      Q.  -- OR BECAUSE OF THE COMPETITIVE SITUATION, COMPETING
  

12   THROUGHOUT THE UNITED STATES, YOU NONETHELESS DETERMINED TO
  

13   CLOSE THAT PLANT IN 2010, CORRECT?
  

14      A.  WE CHOSE TO CLOSE THE PLANT IN 2010, I'M NOT QUITE SURE
  

15   WHAT YOU ARE TRYING TO GET AT, SO I'LL ASK YOU WHAT YOU MEAN BY
  

16   REGARDLESS OF COMPETITION.
  

17      Q.  I GUESS WHAT I WAS GETTING AT, I MEANT MR. BESHORE'S
  

18   QUESTIONS HE WAS REFERRING TO THE PLANTS YOU HAVE IN THE UPPER
  

19   MIDWEST, AND THAT THOSE PLANTS, YOU SAID, PAY A HIGHER PRICE
  

20   FOR THEIR MILK THAN IN CALIFORNIA.  AND HE WAS SUGGESTING THAT
  

21   THAT WOULD PUT PLANTS IN CALIFORNIA AT A COMPETITIVE ADVANTAGE.
  

22      A.  I UNDERSTAND WHAT YOU ARE SAYING.
  

23      Q.  AND IN THAT LIGHT, YOU, NONETHELESS WITH THAT
  

24   COMPETITIVE ADVANTAGE THAT YOU HAD AT PLANT IN TULARE,
  

25   CALIFORNIA, YOU CHOSE TO CLOSE THAT PLANT, CORRECT?
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 1      A.  WE CHOSE TO CLOSE THAT PLANT, YES.
  

 2      Q.  AND AGAIN, SINCE MR. BESHORE OPENED THE DOOR AND ASKED
  

 3   THE QUESTION, THE MAILBOX PRICES THAT ARE RECEIVED BY DAIRY
  

 4   FARMERS IN THE UPPER MIDWEST, RESULT NOT JUST FROM, YOU KNOW,
  

 5   THE REGULATED PRICE, BUT IN ESSENCE, FROM SUPPLY AND DEMAND FOR
  

 6   PRODUCT IN THE UPPER MIDWEST, CORRECT?
  

 7      A.  THEY RESULT FROM A NUMBER OF FACTORS THAT ARE
  

 8   INCORPORATED IN SUPPLY AND DEMAND.
  

 9      Q.  AND SUPPLY AND DEMAND HAS NOT RESULTED IN YOU AND YOUR
  

10   COOPERATIVE COLLEAGUES BEING ABLE TO CHARGE MORE FOR MILK IN
  

11   CALIFORNIA, HAS IT?
  

12      A.  WE HAVE NOT FORMED COMPARABLE MARKETING AGENCIES IN
  

13   CALIFORNIA AS WE HAVE IN THE UPPER MIDWEST, AGREED.
  

14      Q.  AND I DIDN'T QUITE WRITE IT DOWN, SO I APOLOGIZE.  WHEN
  

15   DID YOU TELL US IN THE ORIGINAL TESTIMONY WITH MR. BESHORE THAT
  

16   YOU REJOINED LAND O'LAKES?
  

17      A.  2005.
  

18      Q.  OKAY.  AND WAS, WERE YOU HERE IN CALIFORNIA OR WERE YOU
  

19   IN THE UPPER MIDWEST?
  

20      A.  I WAS IN MINNEAPOLIS.
  

21      Q.  BUT YOU, NONETHELESS, BECAME FAMILIAR WITH CALIFORNIA
  

22   OR REFAMILIARIZED YOURSELF, OR WERE ALWAYS FAMILIAR WITH
  

23   CALIFORNIA, CORRECT?
  

24      A.  I FAMILIARIZED MYSELF WITH CALIFORNIA, YES.
  

25      Q.  AND YOU HAVE TESTIFIED A NUMBER OF TIMES BEFORE THE
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 1   CALIFORNIA DEPARTMENT OF FOOD AND AGRICULTURE, CORRECT?
  

 2      A.  I HAVE.
  

 3      Q.  OKAY.  SO, FOR INSTANCE, IN 2006 THERE WAS A HEARING
  

 4   THAT CDFA HELD WITH RESPECT TO PRICES FOR PLANTS UNDER THE CDFA
  

 5   PROGRAM, CORRECT?
  

 6      A.  I ASSUME SINCE YOU HAVE THE DOCUMENT IN FRONT OF YOU,
  

 7   IT WAS 2006, YES.
  

 8      Q.  WELL, IRONICALLY, THE COVER SHEET SAYS 2005, BUT I
  

 9   THINK THE TESTIMONY OF REFERENCES, THE DOCUMENT IS HEADED
  

10   JUNE 1ST, 2005, BUT THE TESTIMONY REFERENCES THINGS LIKE
  

11   SEPTEMBER 2005 WOULD SUGGEST THAT THERE'S SOMETHING WRONG WITH
  

12   THE COVER SHEET.  BUT BE THAT AS IT, MAY DO YOU REMEMBER A
  

13   HEARING IN 2006?
  

14      A.  VAGUELY, YES.
  

15      Q.  VAGUELY?  AND YOU APPEARED AT THAT HEARING?
  

16      A.  I BELIEVE I DID.
  

17      Q.  YES.  AND DID YOU TESTIFY IN THAT HEARING WITH RESPECT
  

18   TO THE INADEQUACY OF THE MAKE ALLOWANCE FOR WHEY?
  

19      A.  I MAY HAVE.
  

20      Q.  WOULD YOU RECALL THE FOLLOWING STATEMENT:
  

21           "THE INADEQUACY OF THIS 20 CENT MAKE ALLOWANCE FOR WHEY
  

22   HAS BEEN FURTHER EXACERBATED BY THE FACT THE PRICES FOR WHEY
  

23   PROTEIN CONCENTRATES HAVE DECLINED WHILE THE MARKETS
  

24   STRENGTHENED, WHILE WHEY MARKETS STRENGTHENED."
  

25      A.  I MAY HAVE SAID THAT.  IF YOU HAVE THE TESTIMONY THERE,
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 1   YES, I SAID IT.
  

 2       JUDGE CLIFTON:  WAS THAT EXASPERATED OR EXACERBATED?
  

 3       MR. ENGLISH:  I'M AFRAID MY UPPER CANADA ROOTS HAVE A
  

 4   LITTLE PROBLEM WITH THAT WORD EXACERBATED,
  

 5   E-X-A-C-E-R-B-A-T-E-D.  AND THERE ARE SOME WORDS THAT I JUST --
  

 6   WHATEVER.  I READILY ADMIT.
  

 7   BY MR. ENGLISH:
  

 8      Q.  RATHER THAN READING ALL THIS TESTIMONY, WOULD YOU AGREE
  

 9   WITH ME, I'LL PUT THIS IN AS AN EXHIBIT, BUT WOULD YOU AGREE
  

10   THAT IN ESSENCE, YOUR TESTIMONY FOR LAND O'LAKES AT THE TIME,
  

11   WAS THAT YOU WERE LOSING MONEY USING THE THEN-CURRENT WHEY
  

12   FORMULA CALCULATION?
  

13      A.  I'D PROBABLY WANT TO READ THE TESTIMONY, BUT I SUGGEST
  

14   THAT IF I SPOKE TO THAT SPECIFIC MAKE ALLOWANCE COMPONENT, THAT
  

15   THAT MAY HAVE BEEN THE POSITION WE WERE IN AT THAT POINT.
  

16      Q.  DO YOU RECALL RECOMMENDING COMPLETELY ELIMINATING A
  

17   WHEY FACTOR FROM THE CLASS 4B FORMULA?
  

18      A.  I DON'T RECALL THAT.
  

19      Q.  DO YOU RECALL ALSO ADVOCATING ADJUSTING THE MAKE
  

20   ALLOWANCES FOR CHEESE AND POWDER BASED UPON THE CDFA ADJUSTED
  

21   WEIGHTED AVERAGE COST, INCLUDING ENERGY AND LABOR UPDATES, FOR
  

22   THE PERIOD JANUARY 2005 THROUGH SEPTEMBER 2005 FOR CHEESE AND
  

23   NONFAT DRY MILK POWDER?
  

24      A.  I DO RECALL THAT.
  

25      Q.  DO YOU RECALL THAT AT LEAST ONE REASON FOR THE
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 1   PROCEEDING WAS THE STATE'S PLANT CAPACITY WAS BEING PRESSURED?
  

 2      A.  I WOULD HAVE TO LOOK TO SEE WHAT BROUGHT IT ON AND SEE
  

 3   WHAT THE SPECIFIC PROPOSAL WAS THAT INITIATED IT, MR. ENGLISH.
  

 4      Q.  I'LL DO THIS A LITTLE MORE EASILY.  LET ME ACTUALLY
  

 5   HAVE YOU, AND EVERYBODY ELSE HAVE, THE TESTIMONY AND WE CAN GO
  

 6   THROUGH IT TOGETHER.
  

 7      A.  OKAY.
  

 8       JUDGE CLIFTON:  MS. FRISIUS, WILL THIS BE EXHIBIT 36?
  

 9       MS. FRISIUS:  IT WILL BE.
  

10       JUDGE CLIFTON:  THANK YOU.
  

11            (THEREAFTER, EXHIBIT 36 WAS MARKED
  

12            FOR IDENTIFICATION.)
  

13       MR. ENGLISH:  YOUR HONOR, WHAT YOU HAVE JUST ASKED TO BE
  

14   MARKED AS EXHIBIT 36, THE COVER SHEET SAYS "PUBLIC HEARING,
  

15   STATE OF CALIFORNIA, DEPARTMENT OF FOOD AND AGRICULTURE, DAIRY
  

16   MARKETING BRANCH, DEPARTMENT OF FOOD AND AGRICULTURE,
  

17   SACRAMENTO, CALIFORNIA," AND IT SAYS, "DATED:  THURSDAY,
  

18   JUNE 1, 2005."
  

19           MR. WEGNER, WHEN DID YOU REJOIN LAND O'LAKES IN 2005?
  

20       MR. WEGNER:  SEPTEMBER OF 2005.
  

21   BY MR. ENGLISH:
  

22      Q.  SO IF YOU TESTIFIED, AS IS INDICATED ON THE FOLLOWING
  

23   PAGE, ON PAGE 234, THEN THIS DATE HAS TO BE WRONG, CORRECT?  IT
  

24   CANNOT BE JUNE 1ST, 2005, CAN IT?
  

25      A.  IT APPEARS THAT IT WOULD BE WRONG.
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 1      Q.  OKAY.
  

 2      A.  IF, IN FACT, THAT'S THE RIGHT COVER SHEET.
  

 3      Q.  IT IS WHAT WE PULLED OUT.
  

 4          SO I REPRESENT TO YOUR HONOR THAT THIS DOCUMENT, ALONG
  

 5   WITH OTHER DOCUMENTS OF ITS KIND, ARE AVAILABLE EVEN TODAY ON
  

 6   THE CDFA WEBSITE.  AND, OBVIOUSLY, IF SOMEONE WISHES TO
  

 7   SUPPLEMENT OTHER PAGES, THEY ARE ENTITLED TO DO SO, BUT THESE
  

 8   ARE THE PAGES WE HAVE USED?
  

 9      A.  MR. ENGLISH, ARE WE OFF A YEAR, PERHAPS?
  

10      Q.  I THINK WE ARE OFF EXACTLY A YEAR.
  

11      A.  IS THAT WHAT IT IS?
  

12      Q.  I THINK IT'S 2006.
  

13      A.  IT'S JUST MAKING ME A LITTLE UNCOMFORTABLE TO HAVE A
  

14   STATEMENT ATTRIBUTED TO ME.
  

15      Q.  WELL, CAN YOU LOOK AT PAGE 235?
  

16      A.  I SEE MYSELF IN THERE, YEAH.
  

17      Q.  LET'S LOOK AT LINES 20 THROUGH 24.
  

18      A.  YEAH, SO IT LOOKS LIKE WE ARE A DAY OFF.
  

19      Q.  A YEAR OFF.
  

20      A.  A YEAR OFF.
  

21      Q.  YEAH.  SO IT IS, THE HEARING OFFICER KRUG SPECIFICALLY
  

22   SAYS HE WANTS TO, "HERE'S A DOCUMENT THAT'S ENTITLED
  

23   CONSOLIDATED PUBLIC HEARING TO CONSIDER AMENDMENTS AND
  

24   TESTIMONY OF TOM WEGNER, JUNE 1, 2006."
  

25          SO DOES THAT HELP YOU AND DO YOU BELIEVE THAT IT IS
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 1   2006?
  

 2      A.  I DO.  THANK YOU.
  

 3      Q.  THANK YOU.
  

 4      A.  THANK YOU.
  

 5      Q.  YOU'RE WELCOME, AND THANK YOU.  AND YOU GAVE THIS
  

 6   TESTIMONY ON BEHALF OF LAND O'LAKES, CORRECT?
  

 7      A.  CORRECT.
  

 8      Q.  OKAY.  AND AT THE TIME YOU GAVE THIS TESTIMONY, LAND
  

 9   O'LAKES STILL OWNED PLANT THAT IT LATER SOLD SAPUTO AND THE
  

10   PLANT IN TULARE THAT YOU CLOSED IN 2010, CORRECT?
  

11      A.  WE WERE STILL OPERATING BOTH, CORRECT.
  

12      Q.  OKAY.  IF YOU WOULD LIKE, YOU CERTAINLY ARE ENTITLED
  

13   TO, AND WELCOME TO, READ THE ENTIRE -- YOUR HONOR, I HAVE
  

14   ATTACHED PAGES 234 THROUGH 255, AND IF HE IS CERTAINLY ENTITLED
  

15   TO READ ALL OF IT, I HAVE NO PROBLEM WITH THAT.  I CAN POINT
  

16   HIM TO SPECIFIC PAGES, BUT IF HE WOULD LIKE TO READ ALL OF IT
  

17   BEFORE I PROCEED, I HAVE NO PROBLEM WITH THAT.
  

18       JUDGE CLIFTON:  AND YOU START WITH PAGE 229; IS THAT RIGHT?
  

19       MR. ENGLISH:  I MAY HAVE REMOVED SOME PAGES, SO MAYBE 229,
  

20   AND I GOT TO 234.
  

21       MS. FRISIUS:  THERE'S A COUPLE OF EXTRA PAGES IN THERE THAT
  

22   HAPPENED TO -- THE TESTIMONY BEGINS ESSENTIALLY ON THE -- THE
  

23   PAGE CHIP IS REFERENCING, BUT THERE'S JUST A COUPLE EXTRA IN
  

24   THERE THAT I CAN CONFORM.
  

25       JUDGE CLIFTON:  MR. BESHORE, WOULD YOU LIKE TO COME TO THE
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 1   MICROPHONE?
  

 2       MR. BESHORE:  JUST -- JUST A QUESTION.  IS THIS THE
  

 3   ENTIRETY OF MR. WEGNER'S TESTIMONY AT THAT HEARING?
  

 4       MR. ENGLISH:  I'M GETTING A NOD YES.  AND IT DOES APPEAR ON
  

 5   PAGE 255, ON LINE 18, THAT A NEW WITNESS, MR. BENJAMIN YALE,
  

 6   WAS CALLED TO THE STAND.  AND BASED UPON HOW CDFA HEARINGS RUN,
  

 7   AND WE HAVE HEARD THAT TESTIMONY EARLIER, I DON'T THINK PEOPLE
  

 8   GET A SECOND CHANCE TO TESTIFY.  SO I THINK THAT IT -- MAYBE WE
  

 9   HAVE EVEN OVER-INCLUDED, BECAUSE IT LOOKS LIKE WE ACTUALLY HAVE
  

10   SOME TESTIMONY IN ADDITION TO MR. WEGNER, OR DID DR. GRUEBELE
  

11   APPEAR WITH YOU AS A PANEL?
  

12       MR. WEGNER:  THAT IS CORRECT, YES.  JUST WANTED TO NOTE
  

13   THAT.
  

14   BY MR. ENGLISH:
  

15      Q.  AND IT IS LIKE ANOTHER DIFFERENCE BETWEEN USDA
  

16   HEARINGS, ALTHOUGH WE SOMETIMES HAVE DONE THIS, AND CDFA
  

17   HEARINGS IS THAT A GROUP OF WITNESSES, PROPONENTS, WOULD APPEAR
  

18   TOGETHER; IS THAT CORRECT, MR. WEGNER?
  

19      A.  YES.
  

20      Q.  BEFORE CDFA?
  

21      A.  YEP.
  

22      Q.  SO DID YOU AND DR. GRUEBELE EFFECTIVELY APPEAR TOGETHER
  

23   ON BEHALF OF LAND O'LAKES AT THAT PROCEEDING?
  

24      A.  THAT'S CORRECT.
  

25       JUDGE CLIFTON:  AND WOULD YOU SPELL --
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 1       MR. ENGLISH:  I WAS GOING TO DO THAT AND THEN ASK ANOTHER
  

 2   QUESTION.  FOR THE RECORD, DR. GRUEBELE, G-R-U-E-B-E-L-E.
  

 3   BY MR. ENGLISH:
  

 4      Q.  AND JUST VERY BRIEFLY, MR. WEGNER, CAN YOU TELL US WHO
  

 5   DR. GRUEBELE IS?
  

 6      A.  DR. GRUEBELE IS A CONSULTANT TO LAND O'LAKES.
  

 7      Q.  AND A DAIRY ECONOMIST?
  

 8      A.  A DAIRY ECONOMIST.
  

 9      Q.  WITH A PH.D.?
  

10      A.  HE HAS A PH.D., I BELIEVE.
  

11      Q.  IN ECONOMIC, AGRICULTURAL ECONOMICS?
  

12      A.  I BELIEVE SO.
  

13      Q.  OKAY.  SO JUST, I'M TRYING TO ANSWER MR. BESHORE'S
  

14   QUESTIONS AS CLEARLY AS I CAN.
  

15          IT LOOKS LIKE ON PAGE 253, SO WE HAVE OVER-INCLUDED ON
  

16   THE BACK END.  ON PAGE, ON LINE 19, HEARING OFFICER KRUG
  

17   EXCUSES THE WITNESSES, WHICH WOULD BE MR. WEGNER AND
  

18   DR. GRUEBELE.  DOES THAT SOUND CORRECT?
  

19      A.  YES.
  

20      Q.  SO DO YOU -- HOW DO YOU -- DO YOU WANT ME TO JUST ASK
  

21   SPECIFIC QUESTIONS?  DO YOU WANT IT READ THE WHOLE THING
  

22   THROUGH, MR. WEGNER?
  

23      A.  WHY DON'T WE SEE WHAT YOU ARE SELECTING AND I'LL JUST
  

24   MAKE SURE THAT THE CONTEXT IS ACCURATE.  I'M COMFORTABLE WITH
  

25   THAT.
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 1      Q.  AND I HAVE NO PROBLEM WITH YOUR, AS I SAY, THE ENTIRE
  

 2   THING WILL BE IN.  BUT I HAVE NO PROBLEM WITH YOUR SAYING,
  

 3   "MR. ENGLISH, YOU NEED TO LOOK AT TWO LINES UP OR THREE LINES
  

 4   DOWN," OR ANYTHING LIKE THAT?
  

 5      A.  LET'S GIVE IT A TRY.
  

 6      Q.  OKAY.  SO TURNING TO PAGE 240, ON LINES 17 THROUGH 21,
  

 7   YOU TESTIFIED, FIRST, THAT "IT IS NOT SURPRISING TO FIND THE
  

 8   STATE'S PLANT CAPACITY AS BEING PRESSURED."  CORRECT?
  

 9      A.  YES.
  

10      Q.  AND THEN YOU TESTIFY, "WE HAVE HEARD REPORTS OF
  

11   DISTRESSED MILK GETTING DUMPED" --
  

12       JUDGE CLIFTON:  I'M SORRY, I THINK THE RECORD WILL BE
  

13   BETTER IF YOU READ THE WHOLE SENTENCE, IF YOU DON'T MIND.
  

14       MR. ENGLISH:  I APPRECIATE THAT, YOUR HONOR.  YOU ARE
  

15   ABSOLUTELY CORRECT.
  

16       JUDGE CLIFTON:  OKAY.
  

17       MR. ENGLISH:  SO STARTING ON LINE 17, "WITH THIS VOLUME
  

18   INCREASE," WELL, ACTUALLY, YOUR HONOR, THANK YOU, YOUR HONOR
  

19   LET ME GO BACK FURTHER, AND GO BACK TO LINE 10.
  

20       JUDGE CLIFTON:  VERY GOOD.
  

21       MR. ENGLISH:  BECAUSE THERE'S A HEADING CALLED, "CAPACITY
  

22   ISSUES COLON:"
  

23           MR. WEGNER, COULD YOU READ YOUR TESTIMONY FROM LINES 11
  

24   THROUGH 21 FROM THE 2006 TRANSCRIPT?
  

25       MR. WEGNER:  YES.
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 1                AS YOU WELL KNOW, CALIFORNIA MILK PRODUCTION HAS
  

 2                BEEN INCREASING VERY RAPIDLY.  FEBRUARY 2006 MILK
  

 3                PRODUCTION INCREASED BY 6.7 PERCENT AND MARCH
  

 4                PRODUCTION INCREASED 6.2 PERCENT OVER 2005 LEVELS.
  

 5                THE PRODUCTION INCREASE IN THESE TWO MONTHS ALONE
  

 6                IS ENOUGH TO FILL A 6 MILLION POUND PLANT PER DAY
  

 7                -- A 6 MILLION POUND PER DAY PLANT.
  

 8                WITH THIS VOLUME INCREASE, IT IS NOT SURPRISING TO
  

 9                FIND THAT THE STATE'S PLANT CAPACITY IS BEING
  

10                PRESSURED.  WE HAVE HEARD REPORTS OF DISTRESSED
  

11                MILK GETTING DUMPED BECAUSE OF PLANTS BEING TOO
  

12                FULL TO PROCESS THE MILK.
  

13   BY MR. ENGLISH:
  

14      Q.  AND THEN JUST CONTINUING, THE SENTENCE, I DON'T NEED
  

15   THE SECOND PART, THE SENTENCE CONTINUES ON LINE 22, AND THE
  

16   FIRST TWO WORD ON LINE 23.
  

17      A.  "THE RELATIVELY NEW CPI PLANT IS OPERATING AT FULL
  

18   CAPACITY."
  

19      Q.  IS THAT CPI PLANT THAT YOU ARE REFERRING TO ON LINES 22
  

20   AND 23, THE PLANT THAT YOU LATER SOLD TO SAPUTO?
  

21      A.  THAT'S CORRECT.
  

22      Q.  SO THEN ON PAGE 241, COULD YOU READ LINES 1 THROUGH 14?
  

23      A.  YES.
  

24                MEANWHILE, THERE'S BEEN A LOSS OF PLANT CAPACITY
  

25                IN CALIFORNIA.  THE RECENT PLANT CLOSINGS INCLUDE:
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 1                IN 2005, THE GUSTINE PLANT THAT HANDLED 30 LOADS
  

 2                PER DAY, CLOSED.
  

 3                IN 2004, THE DFA PLANT THAT HANDLED 20 LOADS PER
  

 4                DAY, CLOSED.
  

 5                IN 2003, THE SORRENTO PLANT THAT HANDED 32 LOADS
  

 6                PER DAY, CLOSED.
  

 7                AND IN 2002, THE SUPREMA PLANT THAT HANDLED 26
  

 8                LOADS PER DAY, CLOSED.
  

 9   I'M SORRY, DID YOU WANT ME TO GO FURTHER?  I FORGET WHICH LINE.
  

10      Q.  YES, I WOULD LIKE YOU ACTUALLY TO GO THROUGH LINE 21.
  

11   THE WHOLE, FINISH THE SECTION ON CAPACITY ISSUES.
  

12       MR. WEGNER:
  

13                THE TOTAL PLANT CAPACITY LOST AMOUNTS TO 108 LOADS
  

14                PER DAY, OR ABOUT 5.5 MILLION POUNDS OF MILK PER
  

15                PAY.  THIS IS ROUGHLY THE CAPACITY OF THE CPI
  

16                PLANT IN TULARE.  THIS VOLUME OF LOST PLANT
  

17                CAPACITY IS SIGNIFICANT IN LIGHT OF THE CONTINUED
  

18                GROWTH OF CALIFORNIA'S MILK SUPPLY.  ANY
  

19                ADDITIONAL LOSS IN PLANT CAPACITY WOULD PUT MORE
  

20                STRESS ON THE MILK PROCESSING SECTOR.
  

21
  

22                WITHOUT A SIGNIFICANT ADJUSTMENT IN THE MAKE
  

23                ALLOWANCES, INCLUDING WHEY, IT WOULD NOT BE
  

24                SURPRISING TO OBSERVE FURTHER DECREASES IN PLANT
  

25                CAPACITY IN CALIFORNIA.
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 1   BY MR. ENGLISH:
  

 2      Q.  NOW, WE'LL STOP READING FOR A MOMENT.  IS IT YOUR
  

 3   RECOLLECTION THAT AS A RESULT OF THIS PROCEEDING, THERE WAS AN
  

 4   ADJUSTMENT MADE TO THE WHEY FACTOR?
  

 5      A.  I'M TRYING TO RECALL IF THERE WAS.  I DON'T THINK SO,
  

 6   BUT I'M NOT ABSOLUTELY POSITIVE.  BECAUSE WHAT I'M TRYING TO
  

 7   RECALL IS IF THIS WAS THE HEARING WHERE THE FIXED FACTOR CAME
  

 8   INTO PLAY AFTER THIS.
  

 9      Q.  THERE WERE A NUMBER OF CHANGES AND YOU DON'T
  

10   NECESSARILY RECALL AND THAT'S --
  

11      A.  NOT RIGHT OFF THE TOP OF MY HEAD.
  

12      Q.  THAT'S UNDERSTANDABLE.  I'M NOT TRYING TO -- OKAY.
  

13      A.  YEAH.
  

14      Q.  SO NOW, UNFORTUNATELY, WE DIDN'T PULL DOWN THE
  

15   ATTACHMENT.  WE'LL HAVE TO DEAL WITH THAT.  BUT ON PAGE 242,
  

16   COULD YOU READ THOSE LINES 8 THROUGH 14?
  

17       MR. WEGNER:
  

18                TO HIGHLIGHT, THE ADDITION OF THE WHEY FACTOR IN
  

19                THE CLASS 4B FORMULA HAS BEEN COSTLY TO LAND
  

20                O'LAKES.  THE ACCOMPANYING CHART, WHICH IS AT THE
  

21                END OF THE TESTIMONY LABELED ATTACHMENT A, SHOWS
  

22                THE DISPARITY IN THE DISTRIBUTION OF BENEFITS FROM
  

23                THE INCREASED CLASS 4B PRICES TO LAND O'LAKES
  

24                PRODUCERS AND PRODUCERS OUTSIDE OF LAND O'LAKES.
  

25           THAT'S LINE 14, MR. ENGLISH.
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 1       MR. ENGLISH:  YES, I UNDERSTAND.  SO PART OF WHAT I'M DOING
  

 2   IS GOING AHEAD AND TRYING TO FIGURE OUT AND TRYING TO NOT UNDER
  

 3   HAVE YOU -- SO IF YOU COULD READ FROM LINE 20 ON PAGE 242, OVER
  

 4   TO PAGE 243, LINE 15.
  

 5       MR. WEGNER:  LINE 20 ON 242.
  

 6       MR. ENGLISH:  LINE 20 ON 242.
  

 7       MR. WEGNER:  TO LINE 15 ON 243.
  

 8                LAND O'LAKES MEMBERS -- EXCUSE ME -- LAND O'LAKES
  

 9                MEMBER-OWNERS, TOOK THE FINANCIAL RISK OF BUILDING
  

10                A NEW MODERN CHEESE FACILITY IN CALIFORNIA.  WE
  

11                REALIZED THE RISKS INVOLVED IN BUILDING A NEW
  

12                PLANT, INCLUDING PRODUCT QUALITY, START UP
  

13                PROBLEMS, RUNNING AT LESS THAN FULL CAPACITY, AND
  

14                OTHER OPERATIONAL CHALLENGES.
  

15
  

16                BUT IN OUR CASE, THERE TURNED OUT TO BE
  

17                SIGNIFICANT RISK ASSOCIATED WITH THE CHANGE IN THE
  

18                CLASS 4B FORMULA INVOLVING THE ADDITION OF A WHEY
  

19                FACTOR.  THE ADDITION OF THE WHEY FACTOR HAS
  

20                INCREASED THE COST OF MILK -- HAS INCREASED THE
  

21                COST OF MILK.
  

22
  

23                WHEN LAND O'LAKES MADE THE DECISION TO BUILD A NEW
  

24                CHEESE PLANT, THE WHEY FACTOR WAS NOT INCLUDED IN
  

25                THE CLASS 4B FORMULA.  HOWEVER, THE ADDITION OF
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 1                THE WHEY FACTOR HAD A DIRECT IMPACT ON THE RETURN
  

 2                OF INVESTMENT.  THE ADDITION OF THE WHEY FACTOR
  

 3                COMBINED WITH INADEQUATE MAKE ALLOWANCES, LED
  

 4                DIRECTLY TO INADEQUATE RETURNS ON INVESTMENT FROM
  

 5                OUR NEW CHEESE OPERATIONS AND LOSSES EXPERIENCED
  

 6                BY LAND O'LAKES MEMBERS.  THIS CHANGE IN THE
  

 7                GROUND RULES FOR THE CLASS 4B FORMULA HAS HAD A
  

 8                DIRECT IMPACT ON ALL OF CALIFORNIA'S CHEESE
  

 9                PLANTS.
  

10       MR. ENGLISH:  I'M GOING TO HAVE YOU READ JUST ONE MORE
  

11   SECTION, THEN I'M GOING TO MOVE ADMISSION, THEN WE CAN MOVE TO
  

12   A DIFFERENT AREA.
  

13           ON PAGE 244, COULD YOU READ LINE 16 THROUGH 25?
  

14       MR. WEGNER:
  

15                ADDITIONALLY, CALIFORNIA MANUFACTURING PLANTS FACE
  

16                DIFFERENT AND SOMETIMES HIGHER LEVEL OPERATING
  

17                COSTS THAN COSTS FACED BY PLANTS IN OTHER STATES.
  

18                ENVIRONMENT, LABOR, TRANSPORTATION AND ENERGY
  

19                COSTS ARE ALL AREAS WHERE THE UPPER MIDWEST
  

20                OPERATIONS MAY HAVE A SIGNIFICANT COST ADVANTAGE
  

21                OVER MANUFACTURING OPERATIONS IN CALIFORNIA.  THE
  

22                CHALLENGES ASSOCIATED WITH THE CONSTRUCTION OF A
  

23                NEW PLANT, SUCH AS OBTAINING PERMITS, IS LIKELY
  

24                MORE COSTLY IN CALIFORNIA THAN CONSTRUCTING A
  

25                SIMILAR OPERATION IN OTHER STATES.
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 1   BY MR. ENGLISH:
  

 2      Q.  SO SIMILAR TO A PROCEEDING LIKE THIS, THIS TESTIMONY
  

 3   WAS GIVEN UNDER OATH?
  

 4      A.  CORRECT.
  

 5      Q.  OKAY.  AND YOU TESTIFIED TRULY AND CORRECTLY WHEN YOU
  

 6   GAVE THIS TESTIMONY, CORRECT?
  

 7      A.  I DID.
  

 8      Q.  I MOVE ADMISSION OF EXHIBIT 36, YOUR HONOR.
  

 9       JUDGE CLIFTON:  DOES ANYONE WISH TO QUESTION THE WITNESS
  

10   BEFORE DETERMINING WHETHER YOU HAVE ANY OBJECTION TO ITS BEING
  

11   ADMITTED?  NO ONE.
  

12           IS THERE ANY OBJECTION TO THE ADMISSION INTO EVIDENCE
  

13   OF EXHIBIT 36?  THERE IS NONE.  EXHIBIT 36 IS ADMITTED INTO
  

14   EVIDENCE.
  

15           (THEREAFTER, EXHIBIT 36 WAS
  

16            RECEIVED INTO EVIDENCE.)
  

17   BY MR. ENGLISH:
  

18      Q.  AS WE HAVE ALREADY HEARD, THAT WASN'T THE LAST TIME
  

19   THAT CDFA TOOK UP THE ISSUE OF THE WHEY FACTOR, CORRECT?
  

20      A.  CORRECT.
  

21      Q.  THERE WAS, IN FACT, A HEARING IN THE FALL OF 2007,
  

22   DEALING WITH A NUMBER OF THE SAME ISSUES AS THE HEARING IN
  

23   2006; IS THAT CORRECT?
  

24      A.  YES, THERE WAS.
  

25      Q.  AND YOU TESTIFIED AT THAT PROCEEDING?
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 1      A.  I THINK SO.
  

 2      MR. ENGLISH:  I APOLOGIZE, I STAND CORRECTED.  MOVE BACK TO
  

 3   EXHIBIT 36, YOUR HONOR.  I DON'T -- I DON'T WANT TO HAVE HIM
  

 4   READ THE ENTIRE TESTIMONY IN, BUT -- COULD YOU GO BACK TO
  

 5   EXHIBIT 36, PAGE 245 FOR A MOMENT?
  

 6       MR. WEGNER:  OKAY.
  

 7       MR. ENGLISH:  LINES 1 THROUGH 13, IF YOU COULD READ THOSE
  

 8   ON PAGE 245?
  

 9       MR. WEGNER:
  

10                WE HAVE STATED PREVIOUSLY THAT THE HANDLERS WHOSE
  

11                MILK IS DEPOOLED DO NOT HAVE TO SHARE THE CLASS
  

12                III REVENUE WITH OTHER PROPOSALS.
  

13       MR. ENGLISH:  IS THAT PROPOSAL OR PRODUCERS?
  

14       MR. WEGNER:  PRODUCERS.
  

15                THIS CANNOT BE DONE IN THE SAME WAY IN CALIFORNIA.
  

16                OUR TESTIMONY AT THE JANUARY 31ST, 2005, HEARING,
  

17                CLEARLY IDENTIFIED THE POSITIVE BENEFITS OF
  

18                DEPOOLING BY CHEESE PLANTS IN FEDERAL ORDER
  

19                MARKETS.  THE ABILITY TO DEPOOL PROVIDES CHEESE
  

20                PLANTS IN FEDERAL ORDER MARKETS A SIGNIFICANT
  

21                ADVANTAGE OVER CALIFORNIA CHEESE PLANTS.  IN LIGHT
  

22                OF THE THESE ADVANTAGES, WE ARE NOT SURPRISED TO
  

23                OBSERVE THAT HILMAR RECENTLY CHOSE TO BUILD THEIR
  

24                NEW CHEESE PLANT IN TEXAS OVER CALIFORNIA, AND
  

25                THAT GLANBIA CHOSE TO BUILD IN NEW MEXICO OVER
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 1                CALIFORNIA.
  

 2       MR. ENGLISH:  OKAY.  I BELIEVE NOW I'M DONE WITH EXHIBIT
  

 3   36.
  

 4       JUDGE CLIFTON:  I SUGGEST A WAY TO DEAL WITH EXHIBIT 36.
  

 5   I'M GOING TO SAY THIS AND SEE WHAT YOU ALL THINK OF IT.  I
  

 6   THINK WE SHOULD HAVE MS. FRISIUS PUT A STICKY NOTE ON THE COVER
  

 7   PAGE WITH THE WORDS "PROBABLY JUNE 1, 2006."
  

 8       MR. ENGLISH:  I HAVE NO PROBLEM.  I THINK IT ACTUALLY IS,
  

 9   BUT I UNDERSTAND THE NATURE OF THE PROBLEM, YOUR HONOR.  I
  

10   THINK THE WITNESS ADOPTED THE IDEA THAT IT WAS JUNE 1, 2006,
  

11   BUT I HAVE NO PROBLEM WITH WHATEVER APPROACH YOU WANT TO COME
  

12   UP WITH.
  

13       JUDGE CLIFTON:  WHAT DO THE REST OF YOU THINK?  I'M
  

14   THINKING THE STICKY NOTE, AND I'LL PUT MY INITIALS ON IT.  I'LL
  

15   PUT MY INITIALS, THAT WAY WE'RE NOT ALTERING THE DOCUMENT, IT
  

16   JUST -- IT JUST MAKES SENSE THAT THAT'S WHAT IT IS.
  

17       MR. ENGLISH:  I UNDERSTAND.  ALTERING THE DOCUMENT IS THE
  

18   PROBLEM.  I GET IT NOW.  TOOK ME A SECOND.  I APOLOGIZE.  I
  

19   ENDORSE YOUR IDEA.
  

20       JUDGE CLIFTON:  OKAY.  DOES ANYONE HAVE ANY PROBLEM IF I DO
  

21   THAT WITH THE TWO RECORD COPIES?  ALL RIGHT.  SO I'LL PROVIDE
  

22   THE STICKY NOTES TO MS. FRISIUS TO AFFIX TO EXHIBIT 36 SO THAT
  

23   EVERYTHING THAT'S ON PAGE 1 IS STILL VISIBLE, AND MY STICKY
  

24   NOTE IS IN ADDITION.  OKAY.  AND THEN YOU HAVE HANDED US
  

25   SOME --
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 1       MR. ENGLISH:  I HAVE NOW HANDED YOU WHAT I WOULD LIKE TO
  

 2   HAVE MARKED AS EXHIBIT 37, ANOTHER PUBLIC TRANSCRIPT -- ANOTHER
  

 3   TRANSCRIPT LABELED, "PUBLIC HEARING, STATE OF CALIFORNIA,
  

 4   DEPARTMENT OF FOOD AND AGRICULTURE DAIRY MARKETING BRANCH,
  

 5   DEPARTMENT OF FOOD AND AGRICULTURE, SACRAMENTO, CALIFORNIA,
  

 6   DATED:  WEDNESDAY, OCTOBER 10, 2007."
  

 7           AND IT IS COVER SHEET, AND THEN THE PAGES 102, WHERE
  

 8   YOU WILL SEE ON LINE 23, MR. WEGNER, STATING HIS NAME.  AND ON
  

 9   127 HE IS EXCUSED ON PAGE 2, AND THE NEXT WITNESS IS
  

10   DR. SCHIEK.  SO 102 TO 127.  SO IN ADVANCE, IT IS THE ENTIRE
  

11   TESTIMONY OF MR. WEGNER IN A HEARING HELD A YEAR AND FOUR
  

12   MONTHS AFTER THE 2006 HEARING.
  

13       JUDGE CLIFTON:  I SURELY WOULD HAVE LIKED DR. SCHIEK'S
  

14   TESTIMONY TO BE THERE.
  

15       MR. ENGLISH:  I'M SURE IT CAN BE PROVIDED.
  

16       JUDGE CLIFTON:  I THINK IT IS A GOOD PLAN.  ALL RIGHT.  GO
  

17   AHEAD, THEN, MR. ENGLISH.
  

18       MR. ENGLISH:  SO I WOULD LIKE THAT TO BE MARKED AS
  

19   EXHIBIT 37, YOUR HONOR.
  

20       JUDGE CLIFTON:  IT WILL BE.
  

21            (THEREAFTER, EXHIBIT 37 WAS MARKED
  

22            FOR IDENTIFICATION.)
  

23   BY MR. ENGLISH:
  

24      Q.  MR. WEGNER, DO YOU REMEMBER TESTIFYING AT A FURTHER
  

25   HEARING, THIS ONE IN OCTOBER OF 2007?
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 1      A.  I DO.
  

 2      Q.  BEFORE CDFA?
  

 3      A.  YES.
  

 4      Q.  AND AGAIN, YOU WERE TESTIFYING ON BEHALF OF
  

 5   LAND O'LAKES?
  

 6      A.  YES.
  

 7      Q.  AND AGAIN, YOU WERE DOING SO UNDER OATH, EVEN AS YOU
  

 8   ARE TODAY?
  

 9      A.  CORRECT.
  

10      Q.  AND THE INFORMATION YOU PROVIDED WAS TRUE AND CORRECT?
  

11      A.  IT WAS.
  

12      Q.  SO STARTING ON PAGE 104, IF YOU COULD READ LINES 3 OF
  

13   104, OVER TO PAGE 105, LINE 22.
  

14      A.  YES, I CAN.
  

15      Q.  GOOD.
  

16       MR. WEGNER:
  

17                LAND O'LAKES IS VERY CONCERNED ABOUT THE APPARENT
  

18                LACK OF MANUFACTURING CAPACITY IN CALIFORNIA AND
  

19                BELIEVES THAT THE DEPARTMENT NEEDS TO MAKE CHANGES
  

20                TO THE CLASS 4A AND 4B FORMULAS TO ENCOURAGE
  

21                INVESTMENT IN THE DEVELOPMENT OF ADDITIONAL
  

22                MANUFACTURING CAPACITY IN THE STATE.
  

23
  

24                I'M HERE TO TESTIFY IN SUPPORT OF OUR ALTERNATIVE
  

25                PROPOSAL FILED WITH THE DEPARTMENT ON
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 1                SEPTEMBER 25TH, 2007, INVOLVING THE MAKE
  

 2                ALLOWANCES, AND/OR, PRICE ADJUSTERS -- AS OPPOSED
  

 3                TO PRIZE ADJUSTERS -- FOR BUTTER, NONFAT DRY MILK,
  

 4                CHEESE, WHEY, BASED UPON THE WEIGHTED AVERAGE OF
  

 5                COST INFORMATION AND OTHER DATA SUPPLIED BY THE
  

 6                DEPARTMENT.
  

 7
  

 8                PROPOSAL SUMMARY.  REGARDING THE 4A FORMULA,
  

 9                LAND O'LAKES RECOMMENDS THAT THE DEPARTMENT
  

10                MAINTAIN THE CURRENT BUTTER MAKE ALLOWANCE OF 15.6
  

11                CENTS PER POUND.  CONCERNING THE PRICE ADJUSTER,
  

12                WE RECOMMEND THAT THE DEPARTMENT USE THE SIMPLE
  

13                DIFFERENCE BETWEEN THE CHICAGO MERCANTILE EXCHANGE
  

14                BUTTER PRICE AND THE PRICES RECEIVED BY CALIFORNIA
  

15                PROCESSORS FOR TWELVE MONTHS, ENDING AUGUST 2007.
  

16                WE RECOMMEND INCREASING THE FOB PRICE ADJUSTER FOR
  

17                BUTTER FROM THE CURRENT LEVEL OF 1.68 CENTS TO
  

18                2.08 CENTS.
  

19   BY MR. ENGLISH:
  

20      Q.  LET ME INTERRUPT YOU THERE FOR A SECOND, JUST TO MAKE
  

21   THIS A LITTLE MORE INTERESTING AND LESS TEDIOUS.
  

22          ON LINES 21 TO 23 YOU REFERENCED FOB PRICE ADJUSTER.
  

23   SO AT THE TIME OF THE HEARING, THERE ALREADY WAS AN FOB PRICE
  

24   ADJUSTER, CORRECT?
  

25      A.  CORRECT.
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 1      Q.  OKAY.  AND TO BE CLEAR FOR THE RECORD, WHAT WAS THAT
  

 2   FOB?  WHAT DOES THAT MEAN?  FREE ON BOARD?
  

 3      A.  IT MEANS FREE ON BOARD.
  

 4      Q.  WHAT DOES IT MEAN TO HAVE A PRICE ADJUSTER OF 1.6
  

 5   CENTS?
  

 6      A.  THE 1.6 CENTS MEANS THAT THE 4A PRICE IS REDUCED
  

 7   THROUGH THE FORMULA BY THE FOB PRICE ADJUSTER.
  

 8      Q.  AND THAT IS TO SAY, THE CHICAGO MERCANTILE EXCHANGE
  

 9   PRICE, LESS THE 1.68 CENTS?
  

10      A.  I BELIEVE SO.  I DON'T HAVE THE CALCULATION RIGHT IN
  

11   FRONT OF ME, BUT I THINK THAT MAY BE IT.
  

12      Q.  AND YOU WERE TESTIFYING TO INCREASE THAT TO 2.8 CENTS,
  

13   CORRECT?
  

14      A.  I WAS.
  

15      Q.  OKAY.  AND YOU WERE DOING SO BECAUSE THE WHOLESALE
  

16   VALUE OF CHEESE IN CALIFORNIA WAS LESS THAN WHEN IT WAS
  

17   DELIVERED IN CHICAGO?
  

18      A.  ACTUALLY, I THINK WE'RE SPEAKING OF THE 4A PRICE HERE.
  

19      Q.  I'M SORRY, I'M SORRY, I APOLOGIZE.  I GET CONFUSED
  

20   BETWEEN 4A AND 4B, AND III AND IV.  SO AS TO NONFAT DRY MILK,
  

21   THE VALUE OF NONFAT DRY MILK, IN YOUR VIEW, WAS LESS IN
  

22   CALIFORNIA THAN IT WAS IN CHICAGO; IS THAT CORRECT?
  

23      A.  I BELIEVE THIS IS SPEAKING TO ANOTHER PIECE OF THE 4A
  

24   FORMULA.
  

25      Q.  OKAY.  BUTTER, I APOLOGIZE.
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 1      A.  WOULD YOU LIKE TO REPHRASE YOUR QUESTION?
  

 2      Q.  I'LL GET THERE YET.
  

 3      A.  I'M JUST ASKING FOR PRECISION.
  

 4      Q.  NO, I UNDERSTAND.  AND YOU ARE ABSOLUTELY CORRECT.
  

 5      A.  THAT'S ALL I'M ASKING, JUST MAKE THE RECORD CLEAR.
  

 6      Q.  YOU ARE ABSOLUTELY RIGHT, THE RECORD SHOULD BE CLEAR.
  

 7       JUDGE CLIFTON:  MR. ENGLISH, WHILE MR. WEGNER IS EXPLAINING
  

 8   HIMSELF, PLEASE DON'T INTERRUPT HIM.
  

 9       MR. ENGLISH:  I UNDERSTAND, AND I APPRECIATE THE
  

10   CORRECTIONS, MR. WEGNER.
  

11   BY MR. ENGLISH:
  

12      Q.  SO WE'RE TALKING ABOUT BUTTER.  AND SO THE VALUE OF
  

13   BUTTER, YOU WERE TESTIFYING, HAD A LOWER VALUE IN CALIFORNIA
  

14   THAN IT DID IN CHICAGO?
  

15      A.  I THINK WHAT THIS REPRESENTS IS THE CDFA'S SURVEY OF
  

16   THESE PRICES, AND THE SURVEY PRICES SPEAK FOR THEMSELVES.
  

17      Q.  BUT AS A RESULT OF THOSE SURVEY PRICES THAT SPOKE FOR
  

18   THEMSELVES, YOU WERE ADVOCATING AN INCREASE IN THE FOB PRICE
  

19   ADJUSTER FROM 1.68 TO 2.8?
  

20      A.  THAT'S CORRECT.
  

21      Q.  THAT WOULD MEAN THAT THE PRICE SURVEYS WERE INDICATING
  

22   THAT A GAP BETWEEN THE PRICE SURVEYS IN CALIFORNIA AND THE CME
  

23   WAS LARGER THAN WAS USED BY 1.68 CENTS, CORRECT?
  

24      A.  THAT'S WHAT I WOULD GUESS.  THAT'S WHAT I WOULD SURMISE
  

25   FROM THIS, EXCUSE ME.  I DON'T HAVE THE ACTUAL DATA HERE, BUT I
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 1   THAT'S THE CASE.
  

 2      Q.  SO YOU CAN CONTINUE NOW, ON LINE 24 OF 104, OVER TO
  

 3   PAGE 105, LINE 22, PLEASE.
  

 4       MR. WEGNER:
  

 5                FOR NONFAT DRY MILK, LAND O'LAKES RECOMMENDS THAT
  

 6                THE MAKE ALLOWANCE BE INCREASED FROM THE CURRENT
  

 7                16 CENTS PER POUND TO 16.64 CENTS PER POUND, WHICH
  

 8                MAINTAINS THE WEIGHTED AVERAGE MANUFACTURING COSTS
  

 9                FOR NONFAT DRY MILK IN THE MOST RECENT CDFA COST
  

10                SURVEY.
  

11
  

12                REGARDING THE 4B FORMULA, LAND O'LAKES RECOMMENDS
  

13                THE DEPARTMENT INCREASE THE CHEESE MAKE ALLOWANCE
  

14                FROM 17.8 CENTS TO 19.88 CENTS, REFLECTING THE
  

15                WEIGHTED AVERAGE MANUFACTURING COST FOR CHEESE
  

16                FROM THE MOST RECENT CDFA COST SURVEY.  WE
  

17                RECOMMEND NO CHANGES IN THE FOB PRICE ADJUSTER FOR
  

18                CHEESE, SINCE THE FOB PRICE ADJUSTER MATCHES THE
  

19                MOST CURRENT 24-MONTH DIFFERENCE BETWEEN THE CME
  

20                PRICE AND THE PRICE THAT'S RECEIVED BY CALIFORNIA
  

21                CHEESE PLANTS.
  

22
  

23                WE RECOMMEND THAT THE DRY WHEY MAKE ALLOWANCE BE
  

24                BASED UPON THE DIFFERENCE BETWEEN THE CURRENT DRY
  

25                WHEY MAKE ALLOWANCE AND THE CURRENT MAKE ALLOWANCE
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 1                FOR NONFAT DRY MILK.  THE CURRENT DIFFERENCE
  

 2                BETWEEN THE TWO MAKE ALLOWANCES IS 10.7 CENTS,
  

 3                26.7 CENTS WHEY MAKE ALLOWANCE, MINUS 16 CENTS
  

 4                NONFAT DRY MAKE ALLOWANCE, EQUALS 10.7 CENTS.
  

 5                WE RECOMMEND THAT THIS 10.7 CENT DIFFERENCE GET
  

 6                ADDED DIRECTLY TO THE WEIGHTED AVERAGE
  

 7                MANUFACTURING COST FOR NONFAT DRY MILK OF 16.64
  

 8                CENTS, TO ARRIVE AT THE RECOMMENDED WHEY MAKE
  

 9                ALLOWANCE OF 27.34 CENTS PER POUND.
  

10   BY MR. ENGLISH:
  

11      Q.  SO GOING BACK NOW TO THE DISCUSSION OF FOB.  AND THIS
  

12   TIME, IT IS CHEESE, CORRECT, FOR LINES 8 TO 12?
  

13      A.  IS THAT A QUESTION?
  

14      Q.  YES.  AT THIS TIME, THE ADJUSTMENT, THE TESTIMONY YOU
  

15   HAD ON PAGE 105 FROM 8 TO 12 IS ABOUT AN FOB PRICE ADJUSTER FOR
  

16   CHEESE, CORRECT?
  

17      A.  IT IS.
  

18      Q.  OKAY.  SO YOU ARE SAYING YOU ARE NOT ASKING IT TO BE
  

19   CHANGED, BUT NONETHELESS THERE WAS AN FOB PRICE ADJUSTER FOR
  

20   CHEESE AT THAT TIME, CORRECT?
  

21      A.  YES, THERE WAS.
  

22      Q.  AND YOU WERE IN FAVOR OF IT REMAINING THE SAME,
  

23   CORRECT?
  

24      A.  WE ADVOCATED REMAINING AT THE SAME LEVEL.
  

25      Q.  OKAY.  AND THAT'S BECAUSE THERE WAS A DIFFERENCE
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 1   BETWEEN THE CME PRICE FOR CHEESE AND THE PRICE THAT'S RECEIVED
  

 2   BY CALIFORNIA CHEESE PLANTS, CORRECT?
  

 3      A.  THAT IS WHY THE FOB ADJUSTER EXISTS, IS THAT YOUR
  

 4   QUESTION?
  

 5      Q.  THAT'S WHY YOU TESTIFIED IN FAVOR OF IT, CORRECT?
  

 6      A.  IS THAT WHY THERE'S AN FOB ADJUSTER, IS THAT YOUR
  

 7   QUESTION?
  

 8      Q.  NO, I'M ASKING IF THAT'S WHY YOU TESTIFIED -- I'M NOT
  

 9   ASKING WHY IT EXISTS.  I'M ASKING WHY YOU WERE IN FAVOR OF
  

10   KEEPING IT THE SAME?
  

11      A.  BECAUSE THE 24-MONTH DIFFERENCE WAS NOT ANY DIFFERENT
  

12   THAN THE CURRENT ONE.  I'M JUST NOT UNDERSTANDING WHAT YOU ARE
  

13   ASKING.
  

14      Q.  I'M ASKING THAT YOU AGREE THAT THE VALUE OF CHEESE, THE
  

15   PRICE OF CHEESE RECEIVED BY CALIFORNIA CHEESE PLANTS, WAS LESS
  

16   THAN THE CME PRICE, CORRECT?
  

17      A.  I AGREED WITH THE FOB ADJUSTER LEVEL AS IT WAS.
  

18   CORRECT.
  

19      Q.  AND THE FOB ADJUSTER WAS ADJUSTER THAT LOWERED, NOT
  

20   RAISED THE PRICE.  THAT'S TO SAY, CME PRICES WERE HIGHER THAN
  

21   THE PRICES THAT CHEESE PLANTS GOT IN CALIFORNIA, CORRECT?
  

22      A.  CORRECT.
  

23      Q.  SO COULD YOU GO TO PAGE 109 AND READ FROM LINE 19, TO
  

24   PAGE 111, LINE 25.
  

25      A.  LINE 9, LINE 19 --
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 1      Q.  109, 19, OVER TO PAGE 111, LINE 25, THE MIDDLE OF THE
  

 2   SENTENCE THAT ENDS "MANUFACTURING CAPACITY."
  

 3      A.  OKAY.  TO CLARIFY --
  

 4       JUDGE CLIFTON:  MR. BESHORE?
  

 5       MR BESHORE:  I'M JUST WONDERING IN TERMS OF TIME, THAT'S
  

 6   TWO AND A HALF PAGES OR SO OF TRANSCRIPT.  WE HAVE GOT THE
  

 7   EXHIBIT.  I'M NOT SURE WHAT THE FUNCTION IS OF HAVING HIM READ
  

 8   IT VERBATIM INTO THE RECORD.
  

 9       JUDGE CLIFTON:  IT IS SO THAT WHEN MR. ENGLISH ASKS HIM A
  

10   QUESTION, I HAVE SOME IDEA WHAT HE'S TALKING ABOUT.
  

11       MR. ENGLISH:  AND I THINK IT TURNS OUT IT'S BEEN MORE
  

12   EFFICIENT THAN MY ASKING HIM QUESTIONS AND HAVING HIM SAY,
  

13   "WHAT DO YOU MEAN?"
  

14           SO I DON'T DISAGREE WITH MR. BESHORE.  I TRIED THE
  

15   OTHER WITH EXHIBIT 36, AND I FAILED IN MAKING IT WORK.  AND SO
  

16   I AM TRYING A DIFFERENT MODE, AND I'M -- I AM TRYING VERY HARD
  

17   NOT TO JUST HAVE WILL WHOLE TRANSCRIPT READ IN.
  

18       JUDGE CLIFTON:  I THINK THIS IS VERY USEFUL.  OKAY.
  

19           THIS IS, LIKE, TWO PAGES, THREE PAGES, BUT MR. WEGNER
  

20   MOVES THROUGH THEM QUICKLY.
  

21           SO MR. WEGNER, YOU ARE AT PAGE 109, LINE 19, YOU MAY
  

22   PROCEED.
  

23       MR. WEGNER:
  

24                TO CLARIFY, OUR CURRENT PROPOSAL WOULD ADD 10.7
  

25                CENTS TO THE POWDER MAKE ALLOWANCE TO ARRIVE AT A
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 1                MAKE ALLOWANCE FOR WHEY.  ASSUMING THAT THE
  

 2                DEPARTMENT ADOPTED OUR PROPOSED INCREASE IN THE
  

 3                MAKE ALLOWANCE FOR POWDER AND FOR WHEY AS A RESULT
  

 4                OF THIS HEARING, THEN WITH AN INDEXING APPROACH WE
  

 5                WOULD EXPECT, AS A RESULT OF FUTURE HEARINGS, THAT
  

 6                THE ABSOLUTE DIFFERENCE BETWEEN THE POWDER MAKE
  

 7                ALLOWANCE AND THE WHEY MAKE ALLOWANCE OF 10.7
  

 8                CENTS, WOULD BECOME LARGER AS TIME GOES ON.  SUCH
  

 9                A RESULT WOULD MAKE ECONOMIC SENSE BECAUSE OF THE
  

10                FACT THAT MORE WATER HAS TO BE REMOVED FROM WHEY
  

11                THAN FROM SKIM TO MAKE POWDER.  WE ARE CONFIDENT
  

12                THAT THE DEPARTMENT WILL DEVELOP AN ALTERNATIVE
  

13                METHOD OF CALCULATING THE APPROPRIATE VALUE FOR
  

14                DRY WHEY IN THE 4B FORMULA.
  

15
  

16                CAPACITY ISSUE.  AS YOU KNOW, CALIFORNIA MILK
  

17                PRODUCTION HAS BEEN INCREASING RAPIDLY IN 2007.
  

18                THROUGH AUGUST 2007, MILK PRODUCTION HAS INCREASED
  

19                4.7 PERCENT OVER 2006.  IF WE PROJECT THAT MILK
  

20                GROWTH FOR THE ENTIRE 2007 CALENDAR YEAR, WE'LL
  

21                HAVE ADDED ROUGHLY FOUR BILLION POUNDS OF
  

22                ADDITIONAL MILK.  ON A DAILY BASIS, THIS INCREASE
  

23                AMOUNTS TO ABOUT FIVE MILLION POUNDS PER DAY,
  

24                WHICH NEARLY EQUALS THE INITIAL CAPACITY OF THE
  

25                NEW CDI PLANT.
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 1
  

 2                WITH THIS VOLUME INCREASE, IT IS NOT SURPRISING TO
  

 3                FIND THAT THE STATE'S PLANT CAPACITY IS BEING
  

 4                PRESSURED.  WE HAVE HEARD REPORTS OF DISTRESSED
  

 5                MILK GETTING DUMPED BECAUSE OF PLANTS BEING TOO
  

 6                FULL TO PROCESS THE ADDITIONAL MILK.
  

 7
  

 8                LOSS OF CHEESE PLANT CAPACITY.  MEANWHILE, THERE'S
  

 9                BEEN A LOSS OF CHEESE PLANT CAPACITY IN
  

10                CALIFORNIA.  THE LIST OF PLANT CLOSING AND
  

11                RECENTLY ANNOUNCED PLANS FOR CLOSING, INCLUDE:
  

12
  

13                IN 2003 -- EXCUSE ME -- IN 2002, THE SUPREMA PLANT
  

14                THAT HANDLED 26 LOADS PER DAY, CLOSED.
  

15
  

16                IN 2003, THE SORRENTO PLANT THAT HANDLED 32 LOADS
  

17                PER DAY, CLOSED.
  

18
  

19                IN 2005, THE GUSTINE PLANT THAT HANDLED 30 LOADS
  

20                PER DAY, CLOSED.
  

21
  

22                THE DFA PLANT THAT HANDLES 80 LOADS PER DAY, IS
  

23                SCHEDULED TO CLOSE BY EARLY 2008.
  

24
  

25                THE TOTAL PLANT CAPACITY LOST, AMOUNTS TO 168
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 1                LOADS PER DAY, OR ABOUT 8.5 MILLION POUNDS OF MILK
  

 2                PER DAY.  THIS IS ROUGHLY EQUAL TO THE CAPACITY OF
  

 3                TWO PLANTS THE SIZE OF THE CPI PLANT IN TULARE.
  

 4                THIS VOLUME OF LOST CHEESE PLANT CAPACITY IS
  

 5                SIGNIFICANT IN LIGHT OF THE CONTINUED GROWTH OF
  

 6                CALIFORNIA'S MILK SUPPLY.  ANY ADDITIONAL LOSS IN
  

 7                PLANT CAPACITY WOULD PUT EVEN MORE STRESS ON THE
  

 8                MILK PROCESSING SECTOR.  THE LOSS OF ADDITIONAL
  

 9                CHEESE PLANT CAPACITY IS VERY POSSIBLE IN LIGHT OF
  

10                THE RECENT DEFAULT OF THE F&A CHEESE PLANT THAT
  

11                RECEIVES APPROXIMATELY 30 LOADS PER DAY.
  

12
  

13                THE IMPACT OF THE INADEQUACY OF THE CHEESE MAKE
  

14                ALLOWANCES ARE ALREADY BEEN REALIZED IN THE
  

15                DECISIONS BY BOTH GLANBIA AND HILMAR TO BUILD NEW
  

16                CHEESE PLANTS OUTSIDE OF CALIFORNIA.  THESE TWO
  

17                PLANTS IN NEW MEXICO AND TEXAS, WOULD HAVE
  

18                PROVIDED CALIFORNIA WITH BADLY NEEDED
  

19                MANUFACTURING CAPACITY.
  

20   BY MR. ENGLISH:
  

21      Q.  SO A COUPLE OF QUESTIONS.  A FAIR BIT OF THE CAPACITY
  

22   ISSUE SEEMS TO BE VERY SIMILAR TO EXHIBIT 36, CORRECT?
  

23      A.  CORRECT.
  

24      Q.  BUT THERE'S TWO NEW THINGS.  FIRST, YOU REFERENCE THE
  

25   DFA PLANT THAT HANDLES 80 LOADS PER DAY WAS SCHEDULED SO CLOSE
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 1   BY EARLY 2008, CORRECT?
  

 2      A.  YES.
  

 3      Q.  IS THAT THE SAME -- WERE YOU HERE YESTERDAY?
  

 4      A.  I WAS.
  

 5      Q.  FOR THE TESTIMONY OF MR. HOLLON?
  

 6      A.  YES.
  

 7      Q.  WAS THE SAME PLANT THAT HE AND I DISCUSSED IN VENTURA?
  

 8      A.  CORONA I BELIEVE, IS THAT WHAT YOU ASKED?
  

 9      Q.  YES.
  

10      A.  I THINK IT WAS.
  

11      Q.  OKAY.  AND THEN ON LINES 16 THROUGH 19 OF PAGE 111, YOU
  

12   REFERENCE THE LOSS OF PLANT CAPACITY AS A RESULT OF THE DEFAULT
  

13   OF AN F&A CHEESE PLANT.  WHAT WAS THE F&A CHEESE PLANT?
  

14      A.  YOU KNOW, I CAN'T TELL YOU SPECIFICALLY.  I DON'T
  

15   RECALL EXACTLY WHAT IT WAS.  I TRUST THAT I KNEW WHAT I WAS
  

16   TALKING ABOUT AT THAT POINT, BUT AT THIS POINT, I DON'T RECALL.
  

17      Q.  NOW, BY THIS TIME, OCTOBER OF -- OCTOBER 10, 2007, HAD
  

18   YOU SOLD THE ITALIAN CHEESE PLANT TO SAPUTO?
  

19      A.  WHAT I WANT TO CHECK ON IS WHEN IT BECAME EFFECTIVE.
  

20   IT WAS RIGHT IN THAT AREA, AND I CAN'T TELL YOU FOR CERTAIN IF
  

21   IT WAS FINALIZED.  I DON'T REMEMBER AT THIS POINT.
  

22      Q.  AROUND THAT TIME?
  

23      A.  AROUND THAT TIME, IN 2007, YES.
  

24      Q.  YOU CERTAINLY WERE CONTEMPLATING IT BY THAT TIME?
  

25      A.  YES.
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 1      Q.  SO JUST A COUPLE MORE ON THIS.  IF YOU COULD TURN TO
  

 2   PAGE 121.  I'M LOOKING, STARTING AT LINE 20, AND THERE'S A
  

 3   REFERENCE TO PANEL MEMBER IKARI -- AND THAT'S SPELLED,
  

 4   I-K-A-R-I.  WHO WAS PANEL MEMBER IKARI, MR. WEGNER?
  

 5      A.  HE WAS PART OF THE CDFA PANEL.
  

 6      Q.  SO HE WAS QUESTIONING YOU; IS THAT CORRECT?
  

 7      A.  THAT'S CORRECT.
  

 8      Q.  OKAY.  SO YOUR HONOR, THE ANSWERS WILL ONLY MAKE, THIS
  

 9   IS THE ONE THAT WAS PREPARED TESTIMONY, SO THIS IS A Q AND A,
  

10   SO HIS ANSWERS WON'T MAKE SENSE UNLESS HE READS THE QUESTION.
  

11   I'M GOING TO ASK, STARTING AT PAGE 121, TO READ FROM LINE 20,
  

12   AND THEN OVER ON PAGE 122, THERE'S ANOTHER QUESTION FROM
  

13   MR. IKARI, OVER TO PAGE 123, TOP OF -- LINE 3.  SO BASICALLY
  

14   TWO QUESTIONS FROM MR. IKARI AND HIS RESPONSES, FROM 121, LINE
  

15   20, TO 123, LINE 3.
  

16          AND PLEASE INDICATE WHEN IT'S THE QUESTION, AND WHEN
  

17   IT'S YOU ANSWERING, SIR.
  

18      A.  ALL RIGHT.
  

19                PANEL MEMBER IKARI, ASKING A QUESTION.
  

20                DO YOU THINK THAT THERE'S A POSSIBILITY THAT
  

21                THERE'S ANOTHER APPROACH, ANOTHER ALTERNATIVE,
  

22                WHERE SOME VALUE FOR DRY WHEY COULD BE REFLECTED,
  

23                AND ITS A MORE STEADY CONSTANT RANGE THAN THE
  

24                CURRENT FORMULA WHERE PRODUCERS WILL GET SOME
  

25                VALUE BUT YET IT WOULD NOT CREATE FINANCIAL, YOU
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 1                KNOW, RUIN FOR SMALL CHEESE PROCESSORS?  IS THAT A
  

 2                POSSIBILITY?
  

 3
  

 4                MR. WEGNER RESPONDS:  WELL, I GUESS YOU HAVE TO
  

 5                LOOK AT WHAT YOU ARE DEALING WITH, WE'RE DEALING
  

 6                WITH, IN TERMS OF THE END-PRODUCT PRICING BOX THAT
  

 7                WE FIND OURSELVES IN HERE, THAT THE FEDERAL
  

 8                ORDER'S IN AS WELL.  WHEN YOU HAVE RUN-UPS LIKE WE
  

 9                HAVE SEEN IN WHEY PRICING AND COMPARABLE
  

10                RUN-DOWNS, THAT'S A VARIABILITY THAT GETS
  

11                TRANSMITTED TO THE PAY PRICE, AS YOU GUYS WELL
  

12                KNOW.
  

13
  

14                SO I'M NOT QUITE SURE -- I GUESS I'D NEED TO SEE
  

15                MORE DETAIL BEHIND YOUR QUESTION ABOUT WHAT WOULD
  

16                STABILIZE, IF I HEAR WHAT YOU ARE SAYING, SORT OF
  

17                THAT RETURN FROM WHEY.  THE MARKETS ARE WHAT THE
  

18                MARKETS ARE.  BUT I THINK THOSE HAVE MUCH --
  

19                THERE'S OTHER FACTORS THAT ARE ENTERING INTO WHY
  

20                THE MARKETS ARE WHERE THEY ARE.  HOW YOU CONNECT
  

21                THAT VOLATILITY TO THE PRODUCER PAY PRICE FORMULA
  

22                IS ANOTHER ISSUE, BUT IF YOU GO WITH PRODUCT
  

23                PRICING, YOU ARE GOING TO HAVE THAT VOLATILITY,
  

24
  

25                PANEL MEMBER IKARI:  QUESTION:  AM I CORRECT IN
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 1                INTERPRETING YOUR TESTIMONY AS MEANING, IF THE
  

 2                DEPARTMENT -- IF THE CURRENT FORMULA STAYED INTACT
  

 3                AND LAND O'LAKES INCREASED ITS PRODUCTION, ARE YOU
  

 4                KIND OF INDICATING TO US THAT YOU ARE NOT GOING TO
  

 5                MAKE INVESTMENT IN BUTTER AND POWDER?
  

 6       JUDGE CLIFTON:  WHOA, WHOA, START AGAIN.  START AGAIN WITH
  

 7   HIS QUESTION, PLEASE.
  

 8       MR. WEGNER:  "AM I CORRECT IN INTERPRETING" --
  

 9       JUDGE CLIFTON:  FIRST OF ALL, HE SAYS "AM I INCORRECT."  IT
  

10   DOESN'T REALLY MAKE A DIFFERENCE.
  

11       MR. WEGNER:  I BEG YOUR PARDON.
  

12                PANEL MEMBER IKARI:  AM I INCORRECT IN
  

13                INTERPRETING YOUR TESTIMONY AS MEANING THE
  

14                DEPARTMENT -- IF THE CURRENT FORMULA STAYED INTACT
  

15                AND LAND O'LAKES INCREASED ITS PRODUCTION, ARE YOU
  

16                KIND OF INDICATING TO US THAT YOU ARE GOING TO
  

17                MAKE INVESTMENTS IN BUTTER POWDER AND NOT CHEESE?
  

18
  

19                AT THIS POINT, THAT'S WHAT IT LOOKS THE BEST --
  

20       MR. ENGLISH:  WAIT, WAIT, COULD YOU SAY THAT YOU'RE THE
  

21   ONE --
  

22       MR. WEGNER:
  

23                MR. WEGNER, RESPONSE:  AT THIS POINT, THAT'S WHAT
  

24                LOOKS THE BEST, IF THE NUMBERS ARE WHAT THE
  

25                NUMBERS ARE IN TERMS OF RETURN INVESTMENT.  AND
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 1                I'M NOT SPEAKING OUT OF SCHOOL HERE, BUT THAT'S
  

 2                WHAT THE NUMBERS WOULD LEAD A RATIONAL PLANT
  

 3                DECISION MAKER TO DO, I THINK.
  

 4   BY MR. ENGLISH:
  

 5      Q.  AND, IN FACT, SO ABOUT THAT TIME, YOU WERE IN THE
  

 6   PROCESS OF, MAY HAVE ALREADY DONE, BUT YOU CERTAINLY WERE IN
  

 7   THE PROCESS OF SELLING THE ITALIAN CHEESE PLANT TO SAPUTO,
  

 8   CORRECT?
  

 9      A.  CORRECT.
  

10      Q.  AND THEN THEREAFTER, YOU CLOSED THE PLANT IN TULARE,
  

11   CORRECT?
  

12      A.  YES, SEVERAL YEARS LATER, CORRECT.
  

13      Q.  YOUR HONOR, I MOVE THE ADMISSION OF EXHIBIT 37.
  

14       JUDGE CLIFTON:  IS THERE ANYONE THAT WOULD LIKE TO ASK
  

15   QUESTIONS OF THE WITNESS BEFORE DETERMINING YOU HAVE AN,
  

16   WHETHER YOU HAVE AN OBJECTION?  THERE IS NO ONE.
  

17           DOES ANYONE OBJECT TO THE ADMISSION INTO EVIDENCE OF
  

18   EXHIBIT 37?  THERE IS NONE.  EXHIBIT 37 IS ADMITTED INTO
  

19   EVIDENCE.
  

20           (THEREAFTER, EXHIBIT 37 WAS
  

21            RECEIVED INTO EVIDENCE.)
  

22       MR. ENGLISH:  YOUR HONOR, I'M MOSTLY DONE, BUT I WANT TO
  

23   SORT OF REVIEW THINGS, AND I AM A LITTLE TIRED AT THIS POINT,
  

24   AND I THINK I WOULD BE MORE EFFICIENT AND MORE LIKELY TO FINISH
  

25   MORE QUICKLY IF WE TOOK OUR LUNCH BREAK NOW, RATHER THAN TRYING
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 1   TO ORGANIZE IT AND FIGURE IT OUT.  SO I WOULD -- I WOULD ASK
  

 2   THAT WE TAKE OUR LUNCH BREAK AT THIS TIME.
  

 3       JUDGE CLIFTON:  IS THERE ANYONE THAT OBJECTS TO THAT?  NO
  

 4   ONE.  PLEASE BE BACK READY TO GO AT 2:00.  WE GO OFF RECORD AT
  

 5   12:41.
  

 6       (WHEREUPON, THE LUNCH RECESS WAS TAKEN.)
  

 7                            ---O0O---
  

 8
  

 9
  

10
  

11
  

12
  

13
  

14
  

15
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1         THURSDAY, OCTOBER 1, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  WE'RE BACK ON RECORD AT 2:04.
  

 3           MR. ENGLISH, YOU MAY RESUME.
  

 4       MR. ENGLISH:  THANK YOU, YOUR HONOR.  CHIP ENGLISH.  I HAVE
  

 5   ONE MORE DOCUMENT.
  

 6       JUDGE CLIFTON:  MS. FRISIUS, WILL THIS DOCUMENT BE EXHIBIT
  

 7   38?
  

 8       MS. FRISIUS:  YES.
  

 9       JUDGE CLIFTON:  THIS ONE WE'RE MARKING AS EXHIBIT 38.
  

10            (THEREAFTER, EXHIBIT 38 WAS MARKED
  

11            FOR IDENTIFICATION.)
  

12       MR. ENGLISH:  YOUR HONOR, WHAT I HAVE ASKED TO BE MARKED AS
  

13   EXHIBIT 38, IS ANOTHER HEARING TRANSCRIPT, STATE OF CALIFORNIA
  

14   DEPARTMENT OF FOOD AND AGRICULTURE, PUBLIC HEARING TO CONSIDER
  

15   AMENDMENTS TO THE STABILIZATION AND MARKETING PLANS FOR MARKET
  

16   MILK FOR THE NORTHERN AND SOUTHERN CALIFORNIA MARKETING AREAS,
  

17   CALIFORNIA DEPARTMENT OF FOOD AND AGRICULTURE, SACRAMENTO,
  

18   CALIFORNIA, THURSDAY, JUNE 30TH, 2011.
  

19           I WOULD ASK THAT TO BE MARKED AS EXHIBIT 38.  AND
  

20   WHAT'S ATTACHED TO THE COVER SHEET ARE PAGES 32 THROUGH 69 OF
  

21   THE TRANSCRIPT.  AGAIN, LIKE THE OTHERS, THIS IS AVAILABLE ON
  

22   THE WEBSITE.  I'M SORRY, IS WHAT'S BEEN PASSED OUT BIGGER?
  

23       JUDGE CLIFTON:  YEAH, BUT THAT'S NEVER A PROBLEM.  SO WE
  

24   START WITH PAGE 26?
  

25       MR. ENGLISH:  MINE STARTS WITH PAGE 32, BECAUSE THAT'S
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 1   WHERE MR. WEGNER'S TESTIMONY STARTS.  BUT IF THE ACTUAL EXHIBIT
  

 2   IS BROADER, THEN SO BE IT.
  

 3           THE TESTIMONY OF MR. WEGNER STARTS ON PAGE 32 AND ENDS
  

 4   ON PAGE 69, HE'S EXCUSED, AND THE NEXT WITNESS, A MR. MARSH,
  

 5   FOR WESTERN UNITED DAIRYMEN WAS THEN CALLED TO THE STAND.  SO
  

 6   IT IS THE ENTIRE TESTIMONY OF MR. WEGNER FROM A DIFFERENT
  

 7   HEARING.
  

 8   BY MR. ENGLISH:
  

 9      Q.  SO, MR. WEGNER, DO YOU RECOLLECT A HEARING AT THE END
  

10   OF JUNE 2011?
  

11      A.  I DO.
  

12      Q.  AND BY THIS TIME IN THE CDFA PROCESS, DID THIS HEARING
  

13   RESULT FROM A PROPOSAL THAT LAND O'LAKES INITIATED WITH RESPECT
  

14   TO THE TREATMENT OF THE WHEY FACTOR?
  

15      A.  I BELIEVE THAT'S THE CASE.
  

16      Q.  AND, IN FACT, YOU INITIATED A CONCEPT FOR -- FOR WANT
  

17   OF A BETTER PHRASE -- BRACKETS; IS THAT CORRECT?
  

18      A.  SLIDING SCALE OF SORTS, YES.
  

19      Q.  SLIDING SCALE?
  

20      A.  BRACKETS, THAT'S FAIR.
  

21      Q.  AND THE DEPARTMENT, WELL, THE DAIRIES IN CALIFORNIA
  

22   AGREED WITH THE CONCEPT, IF NOT THE LEVELS, OF THE SLIDING
  

23   SCALE, CORRECT?
  

24      A.  AGREED WITH THE CONCEPT, YES.
  

25      Q.  AND CDFA ADOPTED THE CONCEPT, ALTHOUGH THEY ADOPTED A
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 1   DIFFERENT SLIDING SCALE THAN THAT WAS PROPOSED BY LAND O'LAKES,
  

 2   CORRECT?
  

 3      A.  CORRECT.  I BELIEVE THE TOP END WAS A LOT -- WHAT
  

 4   HAPPENED AS MUCH AS WE PROPOSED, IF I RECALL CORRECTLY, 65
  

 5   CENTS VERSUS A DOLLAR, SOMETHING LIKE THAT.
  

 6      Q.  NOW, THE REASON WHY YOU PROPOSED A SLIDING SCALE, OR
  

 7   BRACKET, WAS, ON THE ONE HAND, YOU WERE LOOKING TO RETURN MORE
  

 8   MONEY TO DAIRY FARMERS, CORRECT?
  

 9      A.  I GUESS THE WAY I'D CHARACTERIZE IT IS, THAT YES, WE
  

10   DEFINITELY HEARD FROM OUR MEMBERSHIP THAT THE VALUE OF WHEY AS
  

11   IT WAS PRESENTLY BEING ACCOUNTED FOR IN THE CLASS 4B FORMULA,
  

12   WAS NOT RETURNING A VALUE TO THEM THAT THEY FELT WAS FAIR BASED
  

13   ON WHERE MARKETS OF WHEY HAD GONE IN THE PRECEDING YEARS, AND
  

14   PROJECTED PROBABLY SO.
  

15      Q.  BUT ON THE OTHER SIDE OF THE SLIDING SCALE BRACKET WAS
  

16   A RECOGNITION BY YOU OR YOUR ORGANIZATION OR BOTH, THAT PERHAPS
  

17   A LIMIT ON FINANCIAL EXPOSURE TO CHEESE PLANTS WOULD BE, OR
  

18   COULD BE APPROPRIATE WHEN THE WHEY MARKET REACHES A LEVEL
  

19   THAT'S HIGHER THAN SUSTAINABLE?
  

20      A.  WELL, I THINK, I DON'T KNOW IF I WOULD PUT SUSTAINABLE.
  

21   I GUESS THE WAY I'D LOOK AT IT IS, THAT WE AS A COOP WERE
  

22   DEFINITELY LOOKING FOR SOMETHING THAT THE CDFA WOULD AGREE TO,
  

23   FOR ONE THING, AND WE RECOGNIZED THAT THEY WERE GOING TO PUT
  

24   SOME LIMITS ON IT.  BUT I THINK BACKING UP JUST A MOMENT,
  

25   MR. ENGLISH, I THINK THE DILEMMA SOMETIMES THAT COOPS FACE IS
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 1   YOU HAVE GOT TWO WAYS OF BENEFITTING YOUR MEMBERSHIP; ONE IS
  

 2   THROUGH THE MILK PRICE, AND THE OTHER HAS TO DO WITH YOUR
  

 3   ASSETS.  AND THE PERFORMANCE OF THOSE ASSETS IS A CRITICAL
  

 4   FEATURE.  AND I WOULD SAY THAT WE HAVE DEFINITELY HAD A CHANGE
  

 5   IN THOUGHT WITHIN LAND O'LAKES AT THAT TIME, ABOUT WHERE THE
  

 6   BENEFIT NEEDED TO GO IN TERMS OF THE MILK PRICE.  IT NEEDED TO
  

 7   COME OUT OF THE MILK PRICE AT THAT POINT.
  

 8      Q.  AND THIS IS IN 2011, CORRECT?
  

 9      A.  2011.
  

10      Q.  AND BY THIS TIME, YOU HAD SOLD THE ITALIAN CHEESE PLANT
  

11   TO SAPUTO, CORRECT?
  

12      A.  YES, WE HAD.
  

13      Q.  AND YOU HAD DISCONTINUED THE OPERATIONS OF THE OTHER
  

14   CHEESE OPERATION IN TULARE, RIGHT?
  

15      A.  WE HAD DISCONTINUED THE OPERATIONS OF A VERY, VERY OLD
  

16   PLANT.
  

17      Q.  YEAH.  IS IT FAIR TO SAY THAT -- YOU STILL HAD THE
  

18   ORLAND PLANT, CORRECT?
  

19      A.  WE STILL HAD THE ORLAND PLANT.
  

20      Q.  BUT IS IT FAIR TO SAY THAT IN TERMS OF YOUR CHEESE
  

21   PRODUCTION IN CALIFORNIA, THE SALE OF THE SAPUTO OPERATION, THE
  

22   OPERATION TO SAPUTO, AND THE DISCONTINUATION OF THE OLD PLANT
  

23   IN TULARE ACCOUNTED FOR 80 OR 90 PERCENT OF YOUR CHEESE
  

24   PRODUCTION?
  

25      A.  I DON'T HAVE AN EXACT FIGURE.  I THINK IT IS FAIR TO
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 1   SAY THAT OUR CHEESE FOOTPRINT, SO TO SPEAK, HAD CONSIDERABLY
  

 2   CHANGED, AND THAT HAD A LOT OF REASONS WHY WE DID IT AND WHY WE
  

 3   CONTINUE TO INVEST THE WAY WE DO.
  

 4      Q.  SO IF YOU WILL TURN IN YOUR TESTIMONY HERE TO PAGE 50,
  

 5   AND I'M GOING TO HAVE FAR FEWER AND HOPEFULLY SHORTER SECTIONS
  

 6   TO READ.  I WOULD LIKE YOU TO READ FROM PAGE 50, AND I COULD
  

 7   HAVE YOU INTERRUPT AND SKIP A PARAGRAPH, BUT I THINK THAT IN
  

 8   FAIRNESS YOU OUGHT TO READ A PART THAT MAYBE I DON'T WANT TO
  

 9   HEAR, BUT THERE IT IS, PAGE 50, LINE 3, THROUGH PAGE 51, THE
  

10   END OF THE PAGE.  IF YOU COULD READ THAT ENTIRE SECTION RATHER
  

11   THAN SKIPPING THE PARAGRAPH, BECAUSE PARAGRAPH LINE 14 TO 22 ON
  

12   PAGE 50.
  

13      A.  VERY GOOD.  I WILL READ THAT.
  

14                OUR ORLAND CHEESE PLANT HAD BEEN CONDENSING AND
  

15                TRUCKING THE WHEY TO OUR TULARE PLANT FOR FURTHER
  

16                PROCESSING.  THIS ENDED IN 2010 WHEN WE CHOSE TO
  

17                IDLE OUR CHEESE AND WHEY PROCESSING FACILITY IN
  

18                TULARE.  WE CONTINUED TO CONDENSE ORLAND'S WHEY
  

19                INTO WHEY PROTEIN CONCENTRATE AND ESTABLISHED A
  

20                NEW RELATIONSHIP WITH A CHEESE MANUFACTURER IN
  

21                CALIFORNIA FOR THE PROCESSING.  WE DON'T CAPTURE
  

22                THE FULL VALUE OF THE LACTOSE IN THE PERMEATE,
  

23                WHICH IS SOLD TO AREA DAIRY FARMERS, BUT WE HAVE
  

24                FOUND AN OUTLET FOR OUR CONDENSED WHEY.
  

25
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 1                WE ALSO RESPECTFULLY ENCOURAGE THE DEPARTMENT TO
  

 2                ASK LARGE CALIFORNIA CHEESE MAKERS HOW THEIR WHEY
  

 3                ENTERPRISES HAVE PERFORMED SINCE DECEMBER 2007 AND
  

 4                TO COMPARE AND CONTRAST THEIR CALIFORNIA PLANTS TO
  

 5                CHEESE PLANTS OPERATING IN FEDERAL ORDER MARKETS.
  

 6                ON THE SURFACE, IT APPEARS THAT THE CALIFORNIA
  

 7                CHEESE PLANTS HAVE HAD A SIGNIFICANT ADVANTAGE
  

 8                OVER CHEESE PLANTS OPERATING IN FEDERAL ORDER
  

 9                MARKETS BECAUSE OF THE FIXED WHEY FACTOR.
  

10
  

11                PROCESSING CAPACITY HAS CHANGED SINCE 2007 AND
  

12                2008.  IN 2007, WE RAISED CONCERNS ABOUT THE LACK
  

13                OF PROCESSING CAPACITY IN CALIFORNIA.  THIS
  

14                DEVELOPED BECAUSE NEW PLANTS WERE NOT COMING
  

15                ONLINE FAST ENOUGH TO ACCOMMODATE THE GROWTH IN
  

16                MILK PRODUCTION.  WE TESTIFIED THAT THROUGH AUGUST
  

17                2007, MILK PRODUCTION HAD INCREASED YEAR-TO-DATE
  

18                BY 4.7 PERCENT, AND WE STATED THAT IF MILK
  

19                PRODUCTION INCREASES CONTINUED AT THAT PACE, THERE
  

20                WOULD BE FIVE MILLION POUNDS OF ADDITIONAL MILK
  

21                PER DAY IN 2007 COMPARED TO THE PREVIOUS YEAR.  AS
  

22                A RESULT, THE STATE'S PROCESSING CAPACITY WAS
  

23                BEING PRESSURED, AND, IN FACT, MILK HAD TO BE
  

24                SHIPPED OUT-OF-STATE, AND IN SOME CASES, LESS
  

25                ATTRACTIVE ALTERNATIVES WERE INSTITUTED.  THE
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 1                SITUATION IN 2007 THROUGH 2008 WAS PRECARIOUS.
  

 2                CERTAINLY ONE COULD ARGUE THAT CALIFORNIA'S
  

 3                MS. MILK PROCESSING CAPACITY WAS IN DEFICIT.
  

 4
  

 5                THINGS HAVE CHANGED SINCE 2007 AND 2008.
  

 6                CURRENTLY, THERE IS ADEQUATE CAPACITY TO HANDLE
  

 7                AND PROCESS CALIFORNIA'S MILK SUPPLY.  THIS DOES
  

 8                NOT MEAN THAT THERE COULD BE SHORT-TERM PROBLEMS
  

 9                ON CERTAIN WEEKENDS OR HOLIDAYS WHEN MILK BACKS UP
  

10                OR WHEN ONE OF THE LARGE MANUFACTURING PLANTS GO
  

11                DOWN FOR MAINTENANCE.  BUT EVEN IN THOSE CASES,
  

12                WHILE SOME OUT-OF-STATE SHIPMENTS MAY BE
  

13                NECESSARY, WE ARE NOT AWARE OF MILK FINDING ITS
  

14                WAY TO LESS ATTRACTIVE ALTERNATIVES, NOR BEING
  

15                SHIPPED OUT-OF-STATE ON A REGULAR BASIS.  THE
  

16                CURRENT MARKET CONDITIONS DIFFER SIGNIFICANTLY
  

17                FROM MARKET CONDITIONS OF 2007 AND 2008.
  

18      Q.  STOP THERE FOR THE MOMENT.  NOW, OBVIOUSLY YOU WERE
  

19   TALKING A POINT IN TIME IN 2011 ABOUT CAPACITY.  ISN'T IT TRUE
  

20   THAT IN 2012 THERE IS A NEW ISSUE WITH PLANT CAPACITY IN
  

21   CALIFORNIA?
  

22      A.  AS I RECALL, LAND O'LAKES HAD AN ISSUE WITH PLANT
  

23   CAPACITY, AND I BELIEVE IT PROBABLY MEANT THAT THE REST OF THE
  

24   STATE WAS SHORT IN CAPACITY, AS SIGNIFICANT VOLUMES OF MILK
  

25   WERE MOVED OUT IN THE EARLY PART OF THE YEAR, AS I RECALL.
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 1      Q.  AND WAS IT AFTER THAT THAT THE BASE PLANS THAT HAD BEEN
  

 2   DISCUSSED, SOME IN THIS HEARING, WERE ADOPTED?
  

 3      A.  NO, THE BASE PLANS WITHIN LAND O'LAKES WERE ADOPTED
  

 4   EARLIER THAN THAT, MR. ENGLISH.  I DON'T KNOW WHERE HILMAR,
  

 5   DFA, AND CDI'S WERE, THOSE WERE THE OTHER BASE PLANTS THAT I
  

 6   WAS AWARE OF.
  

 7      Q.  SO YOU ALREADY ADOPTED A BASE PLAN.  WAS THE REASON
  

 8   BASE PLANS WERE ADOPTED, IN ORDER TO ADDRESS THESE CAPACITY
  

 9   ISSUES TO SOME EXTENT?
  

10      A.  YES.
  

11      Q.  OKAY.  SO EVEN THOUGH YOU HAD ADOPTED A BASE PLAN PRIOR
  

12   TO 2012, YOU STILL HAD SOME PROBLEMS IN 2012 AND MILK HAD TO
  

13   MOVE OUT OF THE STATE IN EARLY 2012, CORRECT?
  

14      A.  CORRECT.
  

15      Q.  THANK YOU.  AND LET ME JUST MOVE BACK TO PAGE 50 FOR A
  

16   MOMENT.  I JUST WANT TO UNDERSTAND, AND I WANT THE RECORD TO
  

17   UNDERSTAND, IF POSSIBLE, WHAT YOU ARE SAYING THERE IN THE TOP
  

18   HALF OF THE PAGE WITH RESPECT TO YOUR ORLAND OPERATION.
  

19           YOU -- IS THIS TRUE TODAY, YOU STILL CONDENSE THE WHEY
  

20   AT ORLAND?
  

21      A.  YES.
  

22      Q.  OKAY.  AND YOU STILL CAPTURE THE FULL VALUE OF THE
  

23   LACTOSE AND THE PERMEATE?
  

24      A.  AS FAR AS I UNDERSTAND, I HAVEN'T CHECKED LATELY, BUT
  

25   I'M PRETTY SURE THAT IS THE CASE.
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 1      Q.  AND SO THAT IS STILL SOLD TO YOUR AREA DAIRY FARMERS?
  

 2      A.  I BELIEVE SO.
  

 3      Q.  SO YOU DON'T, OTHER THAN CONDENSING AND SELLING WHAT
  

 4   YOU CAN'T GET VALUE OF TO THE DAIRY FARMERS, YOU DON'T ACTUALLY
  

 5   TRY TO SELL THE WHEY FROM THAT FACILITY?
  

 6      A.  WE CONDENSE THE WHEY --
  

 7      Q.  YES.
  

 8      A.  -- AND THEN WE SELL IT.  SO WE ACTUALLY ARE SELLING THE
  

 9   WHEY, MR. ENGLISH.
  

10      Q.  YOU ARE SELLING IT -- OKAY.  I GOT YOU.
  

11      A.  I'M NOT QUITE SURE WHAT DISTINCTION YOU ARE MAKING.
  

12      Q.  I'M NOT SURE, EITHER.  SO TURNING TO PAGES 59 AND 60.
  

13   AND AGAIN, AT THIS POINT IN THE PROCEEDING YOU ARE BEING
  

14   QUESTIONED, I BELIEVE BY THE PANEL, CORRECT?
  

15      A.  MR. EASTMAN APPEARS TO BE ASKING ME A COUPLE OF
  

16   QUESTIONS.
  

17      Q.  WHO IS MR. EASTMAN?
  

18      A.  HE IS A CDFA ECONOMIST WHO SERVES ON THE PANEL.
  

19      Q.  OKAY.  SO AGAIN, RECOGNIZING IF YOU COULD, YOU KNOW,
  

20   POINT OUT IN THE TRANSCRIPT WHEN THE QUESTION IS ASKED AND WHAT
  

21   THE ANSWER IS, IF YOU COULD READ ON PAGE 59, FROM LINE 10,
  

22   THROUGH PAGE 60 AT LINE 25, SO THE END OF PAGE 60?
  

23      A.  OKAY.  YES, I CAN.
  

24                MR. EASTMAN ASKING THE QUESTIONS:  THANKS, I HAVE
  

25                JUST A COUPLE OF QUESTIONS.
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 1                SO PIGGYBACKING ON WHAT -- SO PIGGYBACKING ON WHAT
  

 2                VANETTA JUST ASKED, YOU MENTIONED YOU STILL MAKE
  

 3                CHEESE.  AND HOW WILL YOUR PROPOSAL AFFECT YOU AS
  

 4                A PROCESSOR OF CHEESE?   OBVIOUSLY LAND O'LAKES IS
  

 5                A PROCESSING COOPERATIVE, SO YOU KIND OF WEAR DUAL
  

 6                HATS WHERE YOU HAVE INTERESTS ON DAIRY FARMERS BUT
  

 7                THEN YOU ARE A -- BUT THEN ALSO YOU ARE A
  

 8                PROCESSOR OF BUTTER, POWDER, AND CHEESE.  HOW DOES
  

 9                YOUR 4B FORMULA AFFECT YOU AS A PROCESSOR IN
  

10                MARKETING, A MARKETER OF CHEESE?
  

11
  

12                MR. WEGNER:  ANSWER:  WELL, IT WILL CERTAINLY
  

13                IMPACT OUR ORLAND FACILITY.  WE'RE WELL AWARE OF
  

14                THE IMPACT THERE IT WOULD BE.  BUT AGAIN, FROM A
  

15                COOPERATIVE MEMBER-OWNER PERSPECTIVE, THE INEQUITY
  

16                BETWEEN THE CLASS III AND THE 4B IS A VERY
  

17                IMPORTANT POINT FOR OUR MEMBER-OWNERS.  WE
  

18                UNDERSTAND THE IMPACT, THE NEGATIVE IMPACT ON OUR
  

19                PLANT BUT A VERY POSITIVE IMPACT TO OUR PRODUCERS,
  

20                OUR PRODUCER-OWNERS, SO WE'RE WELL AWARE OF THAT.
  

21
  

22                MR. EASTMAN:  QUESTION:  ALL RIGHT.  AND AS A
  

23                NATIONAL ORGANIZATION, YOU DO MENTION THAT YOU
  

24                MAKE CHEESE IN CALIFORNIA BUT YOU ALSO MAKE CHEESE
  

25                IN THE UPPER MIDWEST, OTHER AREAS OF THE COUNTRY.
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 1                WHEN YOU LOOK AT THE PRICE ALIGNMENT ISSUE THAT
  

 2                YOU HAVE RAISED IN YOUR TESTIMONY, AND YOU HAVE
  

 3                MENTIONED THAT POSSIBLY CALIFORNIA CHEESE
  

 4                PROCESSORS, DUE TO THAT PRICE ALIGNMENT ISSUE, HAD
  

 5                SOME SORT OF MAYBE ADVANTAGE.  DO YOU FEEL THAT
  

 6                YOU HAVE BEEN ABLE TO TAKE ADVANTAGE OF THAT IN
  

 7                THE SENSE THAT YOU HAVE MENTIONED IN YOUR
  

 8                TESTIMONY, YOU PAY THE CLASS III OR ABOVE
  

 9                CLASS III PRICE IN -- OUTSIDE OF CALIFORNIA, BUT
  

10                YOU'VE HAD A LOWER PRICE IN CALIFORNIA.
  

11                HAVE YOU BEEN ABLE TO LEVERAGE THAT?
  

12
  

13                MR. WEGNER:  ANSWER:  WELL, NO SECRET, WE HAVE A
  

14                MUCH SMALLER FOOTPRINT IN CHEESE AT THIS POINT AND
  

15                A LOT OF THAT CHEESE THAT WE USE OUT OF ORLAND IS
  

16                WITHIN AN INTERNAL PROCESS WITHIN OUR OWN PLANTS.
  

17                IT CERTAINLY HAS HELPED, I WON'T DENY THAT FACT.
  

18                WHETHER IT'S BEEN A BIG ADVANTAGE WITH THE SMALL
  

19                STAKE WE HAVE IN CHEESE, I WOULDN'T SAY IT HAS
  

20                BEEN.
  

21      Q.  AND, IN FACT, WHATEVER THAT ADVANTAGE WAS, WAS NOT
  

22   SUFFICIENT FOR YOU TO KEEP THE TULARE PLANT OPEN, WAS IT?
  

23      A.  WELL, AS I SUGGESTED BEFORE, MR. ENGLISH, THAT PLANT
  

24   WAS A 1909-BUILD, IT HAD ROLLER DRIVE WHEY CAPABILITY.  WE
  

25   LOOKED AT THAT AND LOOKED AT THE INVESTMENT, MYRIAD OF FACTORS
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 1   COME INTO PLAY.  BUT PRIMARILY, THE DATE OF THE PLANT, THE
  

 2   TECHNOLOGY USED IN THE PLANT DIDN'T MAKE SENSE FOR US TO INVEST
  

 3   IN IT.
  

 4      Q.  NONETHELESS, THE ANSWER IS, YOU CLOSED IT, CORRECT?
  

 5      A.  WELL, MAYBE YOU SHOULD RESTATE YOUR QUESTION.  I JUST
  

 6   WANT TO MAKE SURE.
  

 7      Q.  WELL, YES OR NO, YOU CLOSED THE PLANT, RIGHT?
  

 8      A.  WE CLOSED THE PLANT, YES.
  

 9      Q.  AND NOW, YOU HAVE TALKED ABOUT THAT BEING A VERY OLD
  

10   PLANT.  ON THE FLIP SIDE, THE CDI PLANT WHEN YOU BUILT IT WAS,
  

11   NEW AS OF WHAT, 2005, 2006?
  

12      A.  YEAH, MAYBE A LITTLE EARLIER THAN THAT, BUT, YES, IT
  

13   WAS NEW.
  

14      Q.  AND IT WAS STATE-OF-THE-ART?
  

15      A.  STATE-OF-THE-ART.
  

16      Q.  NONETHELESS, YOU DECIDED AS AN ECONOMIC MATTER, IT
  

17   WOULD BE BETTER TO SELL IT TO SAPUTO, CORRECT?
  

18      A.  WE CHOSE TO USE THE CAPITAL SOMEWHERE ELSE, CORRECT.
  

19      Q.  I HAVE NO FURTHER QUESTIONS OF THIS WITNESS.  I MOVE
  

20   THE ADMISSION OF EXHIBIT 38.
  

21       JUDGE CLIFTON:  DOES ANYONE WISH TO QUESTION THIS WITNESS
  

22   ABOUT EXHIBIT 38 BEFORE YOU DETERMINE WHETHER YOU HAVE ANY
  

23   OBJECTIONS?  ARE THERE ANY OBJECTIONS TO EXHIBIT 38?  THERE ARE
  

24   NONE.  EXHIBIT 38 IS ADMITTED INTO EVIDENCE.
  

25            (THEREAFTER, EXHIBIT 38 WAS
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 1            RECEIVED INTO EVIDENCE.)
  

 2       MR. ENGLISH:  THANK YOU, MR. WEGNER.
  

 3       MR. WEGNER:  YOU'RE WELCOME.
  

 4       MR. VETNE:  JOHN VETNE, V-E-T-N-E, APPEARING FOR HILMAR
  

 5   CHEESE COMPANY.
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. VETNE:
  

 8      Q.  GOOD AFTERNOON.
  

 9      A.  GOOD AFTERNOON.
  

10      Q.  I HAVE A VERY FEW QUESTIONS ABOUT YOUR PREPARED
  

11   TESTIMONY, MAYBE A LITTLE BIT MORE ABOUT YOUR CONTINUED DIRECT
  

12   BEYOND YOUR TESTIMONY.
  

13           YOU STATED EARLIER ON THAT LAND O'LAKES NATIONAL
  

14   MEMBERSHIP POOLS MILK ON FIVE DIFFERENT FEDERAL ORDERS.  BUT
  

15   DID YOU IDENTIFY THOSE?  CAN YOU, PLEASE?
  

16      A.  I WOULD BE HAPPY TO.  FEDERAL ORDER 30.
  

17      Q.  UPPER MIDWEST?
  

18      A.  UPPER MIDWEST.  CENTRAL, FEDERAL ORDER 32; FEDERAL
  

19   ORDER 1.
  

20      Q.  NORTHEAST?
  

21      A.  FEDERAL ORDER 5.
  

22      Q.  APPALACHIAN?
  

23      A.  FOUR FOR FOUR.  FEDERAL ORDER 7.
  

24      Q.  SOUTHEAST.
  

25      A.  CORRECT.
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 1      Q.  DID YOU SAY 33, ALSO?
  

 2      A.  I DID NOT SAY 33 AT THIS POINT, JOHN.
  

 3      Q.  OKAY.  YOU DO NOT -- SO YOU'RE SPEAKING IN THE PRESENT
  

 4   TENSE, AND YOU DO NOT CURRENTLY POOL MILK IN THE MIDEAST?
  

 5      A.  WE DO NOT CURRENTLY POOL MILK IN THE MIDEAST.
  

 6      Q.  AT WHAT TIME -- YOU USED TO POOL MILK IN THE MIDEAST,
  

 7   CORRECT?
  

 8      A.  WE HAVE POOLED MILK IN THE MIDEAST.
  

 9      Q.  AND AS OF WHAT TIME DO YOU NO LONGER DO SO?
  

10      A.  I'LL HAVE TO THINK A MOMENT AND IT IS GOING TO BE A
  

11   ROUGH ESTIMATE.  I THINK WE DISCONTINUED POOLING MILK IN THE
  

12   MIDEAST, I WOULD SAY, SOMEWHERE AROUND 2011, MAYBE '12, AND WE
  

13   NO LONGER HAVE PRODUCERS AFFILIATED WITH THAT ORDER, ASSOCIATED
  

14   WITH THAT ORDER.
  

15      Q.  BY PRODUCERS ASSOCIATED WITH THAT ORDER, YOU MEAN DAIRY
  

16   FARMERS WHOSE MILK IS POOLED IN THAT ORDER, AS OPPOSED TO
  

17   MEMBERS WHOSE FARMS ARE LOCATED WITHIN THE GEOGRAPHY OF THAT
  

18   MARKETING AREA?
  

19      A.  THE FORMER.
  

20      Q.  THANK YOU.  OF THE 200 CALIFORNIA LAND O'LAKES MEMBERS,
  

21   I CAN FIGURE THE PERCENTAGE OF THE MEMBERSHIP, BUT I CAN'T SEE
  

22   FROM YOUR TESTIMONY WHAT PORTION OF THE MEMBERSHIP MILK SUPPLY
  

23   THEY REPRESENT.  ARE YOU WILLING TO SHARE THAT IN INFORMATION?
  

24      A.  NO, I'M NOT.
  

25      Q.  AND WOULD THAT BE TRUE FOR THE FIVE FEDERAL ORDER
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 1   MARKETS, ALSO?
  

 2      A.  YES.
  

 3      Q.  I'M GOING TO PAGE 4 OF YOUR STATEMENT.  YOU PROBABLY
  

 4   WANT TO LOOK AT IT HERE.  THE FULL PARAGRAPH BEGINNING AT THE
  

 5   BOTTOM OF PAGE 4 THAT BEGINS WITH THE WORD "ROOT DISPOSITION."
  

 6   ONE LINE BELOW THAT YOU USE THE WORD "HANDLER'S DISTRIBUTION
  

 7   POINTS," THE SENTENCE SAYS, "IT DOES NOT INCLUDE DELIVERY OF
  

 8   FLUID MILK PRODUCTS TO A HANDLER'S DISTRIBUTION POINT."
  

 9          DID YOU MEAN TO USE THAT IN THE POSSESSIVE OWNERSHIP
  

10   SENSE, DISTRIBUTION POINTS OWNED BY THE HANDLER, OR IN THE
  

11   POSSESSIVE USE SENSE, DISTRIBUTION POINTS USED BY THE HANDLER
  

12   WHETHER OWNED OR NOT?
  

13      A.  I WOULD ASSUME THE LATTER.  NOT NECESSARILY OWNED BY
  

14   THE HANDLER.
  

15      Q.  SO DISTRIBUTION BY A HANDLER TO A CISCO WAREHOUSE IN
  

16   FURTHER DISTRIBUTION -- C-I-S-C-O -- AND FURTHER DISTRIBUTION
  

17   BY CISCO TO SOME BUYER WOULD BE ROUTE DISPOSITION OF THAT
  

18   HANDLER TO THE ULTIMATE CISCO BUYER?
  

19      A.  I BELIEVE SO.
  

20      Q.  OKAY.  YES.  I'M ON PAGE 9 NOW, WHICH VERY
  

21   COINCIDENTALLY DISCUSSES SECTION 9.  AND LOOKING DOWN AT WHAT
  

22   WE PREVIOUSLY REFERRED TO AS THE DEFINITION OF A 9(C) HANDLER,
  

23   WHICH APPEARS AT 1051.9(C) THE LAST PARAGRAPH OF SINGLE SPACED
  

24   TEXT IN YOUR TESTIMONY.
  

25       JUDGE CLIFTON:  WOULD YOU TELL ME THAT NUMBER AGAIN?  I
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 1   DIDN'T FOLLOW YOU.
  

 2       MR. VETNE:  1051.9(C).
  

 3       JUDGE CLIFTON:  THANK YOU.
  

 4   BY MR. VETNE:
  

 5      Q.  FOR THE PORTION OF LAND O'LAKES MILK SUPPLY THAT IS
  

 6   WITHIN THE FEDERAL ORDER SYSTEM, 9(C) PROVIDES TWO KINDS OF
  

 7   TRANSACTIONS THAT YOU MIGHT HAVE WITH A DISTRIBUTING PLANT
  

 8   EITHER DELIVERING TO THE PLANT ON YOUR ACCOUNT OR HAVING THE
  

 9   OPERATOR OF THE POOL MILK RECEIVE THE MILK ON ITS ACCOUNT AND
  

10   REPORT TO THE MARKET ADMINISTRATOR.
  

11          DO YOU HAVE BOTH?  DO YOU USE BOTH KINDS OF
  

12   TRANSACTIONS IN YOUR SYSTEM?
  

13      A.  I BELIEVE WE DO, MR. VETNE.
  

14      Q.  AND DO YOU UNDERSTAND WHAT I MEAN BY THAT DISTINCTION?
  

15      A.  VAGUELY ENOUGH.  THAT'S WHY I HAVE PEOPLE WHO
  

16   UNDERSTAND THE ORDER WORKING WITH ME A LITTLE CLOSER.
  

17      Q.  IN SOME CASES, IF YOU SELL, FOR EXAMPLE, TO A CLASS I
  

18   PLANT, YOU FILE A POOL REPORT, YOU INCLUDE THAT AS YOUR
  

19   PRODUCER MILK AND YOU ACCOUNT TO THE POOL FOR THE CLASS I
  

20   VALUE?
  

21      A.  I UNDERSTAND THAT, YES.
  

22      Q.  AND IN SOME CASES, YOUR BUYER --
  

23      A.  YEP.
  

24      Q.  -- SIMPLY PAYS YOU THE BLEND PRICE AND ACCOUNTS TO THE
  

25   POOL FOR THE CLASS I VALUE AND PAYS INTO THE POOL FOR THE
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 1   DIFFERENCE.
  

 2      A.  CONCEPTUALLY, I'M WITH YOU.
  

 3      Q.  OKAY.  MY QUESTION HAD TO WITH YOUR USE OF BOTH KINDS
  

 4   OF TRANSACTIONS, IT'S -- OKAY.  I HAVE SKIPPED ALONG WAYS TO
  

 5   PAGE 16.  AND THIS IS WHERE YOU START YOUR DISCUSSION ON SOLIDS
  

 6   FORTIFICATION CREDIT RELATED TO CALIFORNIA FLUID MILK
  

 7   STANDARDS.  YOU WERE ASKED SOME QUESTIONS BY MR. ENGLISH ABOUT
  

 8   SEASONALITY OF THE COMPONENT CONTENT OF PRODUCER MILK.  YOU
  

 9   ANSWERED IN THE AFFIRMATIVE THAT YES, THERE IS SOME VARIATIONS,
  

10   NOT ONLY BY SEASON, BUT MONTH-TO-MONTH, AND SOMETIMES IN SOME
  

11   FARMS, DAY-TO-DAY.  CORRECT?
  

12      A.  THAT WAS A QUESTION?
  

13      Q.  IS THAT A QUESTION?  YES, THAT IS A QUESTION.  IS THAT
  

14   CORRECT?
  

15      A.  YEAH, THERE'S VARIATION IN COMPONENTS, I AGREE.
  

16      Q.  OKAY.  DO YOU HAVE ENOUGH EXPERIENCE TO CONFIRM AN
  

17   OBSERVATION THAT WARMER CLIMATES SUCH AS SOUTHERN CALIFORNIA,
  

18   COMPONENT CONTENT, SOLIDS NOT FAT, BUTTERFAT, TEND TO BE LOWER
  

19   THAN COMPONENT CONTENTS IN COOLER CLIMATES, SUCH AS NORTHERN
  

20   CALIFORNIA?
  

21      A.  I CAN'T CONFIRM THAT FOR YOU.  I DO NOT HAVE THAT
  

22   EXPERIENCE.
  

23      Q.  OKAY.  IF THERE IS SUCH A VARIATION AND YOUR PROPOSAL
  

24   IS TO ADOPT CERTAIN THINGS FOR A CALIFORNIA FEDERAL ORDER, IF
  

25   THERE IS SUCH A VARIATION, AND THE CEILING ON FORTIFICATION
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 1   ALLOWANCE IS NOT SUFFICIENT TO A PLAYING FIELD THAT'S LEVEL FOR
  

 2   A SOUTHERN CALIFORNIA BUYER THAT RECEIVES MILK FROM A FARM
  

 3   THAT'S LOW SOLIDS, DO YOU THINK THE CEILING OUGHT TO BE LOOKED
  

 4   AT SO THAT THE PLAYING FIELD COULD BE LEVEL FOR ALL
  

 5   TRANSACTIONS?
  

 6      A.  WELL, IT IS NOT SOMETHING THAT I, AS AN INDIVIDUAL OF
  

 7   THE COOP PROPOSAL 1 COULD UNEQUIVOCALLY STATE, BUT I THINK WE
  

 8   ARE OPEN TO HEARING WHAT THE PROPOSAL OF YOUR CLIENTS ARE
  

 9   REGARDING THE FORTIFICATION ALLOWANCE.  AND IF THAT IS THE
  

10   CASE, WE'RE INTERESTED IN HEARING ABOUT IT.
  

11      Q.  FOR PURPOSES OF CREATING A LEVEL PLAYING FIELD IN
  

12   DISTRIBUTION OF FEDERALLY-REGULATED MILK WITHIN CALIFORNIA,
  

13   SHOULD NOT A COMPARABLE FORTIFICATION ALLOWANCE APPLY IN ANY
  

14   FEDERAL ORDER IN WHICH THERE IS A HANDLER THAT HAS DISTRIBUTION
  

15   WITHIN CALIFORNIA WITH RESPECT TO THAT CLASS I PORTION THAT
  

16   GOES TO CALIFORNIA?
  

17       MR. BESHORE:  MAY I?  THAT'S ASKING ABOUT CHANGES.  THE
  

18   QUESTION ASKS HIM TO CONSIDER POSSIBLE CHANGES IN OTHER FEDERAL
  

19   ORDERS, WHICH IS NOT PART OF THE HEARING NOTICE, AND THAT'S
  

20   REALLY TOO FAR AFIELD, WE COULD GO ON FOREVER.
  

21       MR. VETNE:  NO, YEAH, IT DOES ASK ABOUT CHANGES IN OTHER
  

22   FEDERAL ORDERS.  BUT AS WE OBSERVED FROM BEGINNING OF THIS
  

23   HEARING, THIS HEARING WILL TAKE SOME NOVEL, AND PREVIOUSLY
  

24   UNUSED, AND TO SOME EXTENT EXPERIMENTAL, APPROACHES TO FEDERAL
  

25   MILK MARKETING REGULATION, WHICH OTHER AREAS WILL LOOK AT.  AND
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 1   A QUESTION, A VERY RELEVANT QUESTION IN THIS HEARING IS, IS
  

 2   WHAT IS THE EXPECTATION OF APPLICATION OF THAT CONCEPT IF
  

 3   ADOPTED TO OTHER MARKETS?
  

 4           THE LEVEL PLAYING FIELD GOES BOTH WAYS.  HISTORICALLY
  

 5   IN THE FEDERAL ORDER, APPLY HISTORY TO CALIFORNIA, ADOPTION IN
  

 6   CALIFORNIA, APPLY THAT EXPERIENCE ELSEWHERE.  IF THE WITNESS
  

 7   HAS AN ANSWER, I THINK HE CAN ANSWER.  IT'S A RELEVANT INQUIRY
  

 8   FOR USDA WHEN THEY ARE CREATING NEW POLICY.
  

 9       MR. ENGLISH:  CHIP ENGLISH.  I MAY TAKE SORT OF A
  

10   MIDDLE-OF-THE-ROAD APPROACH HERE, WHICH IS THAT, AND I THINK
  

11   THIS WITNESS SAID THAT HE WASN'T HERE TO TALK ABOUT 1000.76 OR
  

12   1051.76.  WE CERTAINLY HAVE A SEPARATE -- WE DID NOT ADOPT
  

13   UNIFORM PROVISIONS UNDER DAIRY INSTITUTE OF CALIFORNIA, THE
  

14   IDENTICAL LANGUAGE FOR 1076 -- 1000.76, I APOLOGIZE.  AND IT
  

15   SEEMS TO ME, THE QUESTION IS RELEVANT TO WHERE THAT MAY END UP,
  

16   BECAUSE YOU COULD HAVE PARTIALLY-REGULATED PLANTS COMING INTO
  

17   CALIFORNIA, SO I THINK THE QUESTION IS RELEVANT AT LEAST TO
  

18   THAT.  I MAY NOT GO AS FAR AS MR. VETNE, BUT I THINK IT IS
  

19   RELEVANT AT LEAST TO THAT ISSUE.
  

20       MR. BESHORE:  BUT THE QUESTION DID NOT ADDRESS THAT -- THE
  

21   QUESTION DID NOT ADDRESS THAT ISSUE, HOWEVER, THAT SECTION,
  

22   WHICH I WOULD AGREE WITH MR. ENGLISH THAT THAT'S PART OF THE
  

23   HEARING, THAT THAT SECTION.  THE QUESTION DIDN'T ADDRESS THAT.
  

24       JUDGE CLIFTON:  MR. VETNE, AS I UNDERSTAND YOUR QUESTION,
  

25   YOU ARE TALKING ABOUT WHETHER MILK THAT'S BROUGHT INTO
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 1   CALIFORNIA WOULD BENEFIT, LIKE CALIFORNIA MILK DOES, FROM THE
  

 2   PROVISIONS THAT ARE CONTAINED ON PAGE 16?
  

 3       MR. VETNE:  NOT WHETHER THEY WOULD, BUT WHETHER THE CONCEPT
  

 4   OF CREATING A LEVEL PLAYING FIELD, WHICH IS THE UNDERLYING
  

 5   PHILOSOPHY ADVANCED BY THE PROPONENTS, IS SHOULD.  WHETHER THAT
  

 6   IS A REASON, WOULD BE A REASONABLE INQUIRY IN THE FEDERAL ORDER
  

 7   POLICY, IF ADOPTED HERE.  THAT'S MY QUESTION.  AND THAT'S GOING
  

 8   TO COME UP FOR A LOT OF ISSUES IN THIS HEARING.
  

 9       JUDGE CLIFTON:  WELL, I DON'T THINK YOU NEED HIM TO GIVE
  

10   YOU A YES OR NO ANSWER ON THAT -- THAT PARTICULAR QUESTION.  IF
  

11   YOU WANT TO ASK HIM IF HE CONSIDERED THE IMPACT ON OUT-OF-STATE
  

12   PROVIDERS OF FLUID MILK, OR SOMETHING OF THAT LINE, YOU MAY.
  

13   I'M NOT SAYING IT'S NOT RELEVANT, I'M JUST ASKING YOU TO
  

14   TAILOR-MAKE YOUR QUESTION TO THIS WITNESS'S TESTIMONY.
  

15       MR. VETNE:  OKAY.  I'M GOING TO PUT THAT ASIDE FOR A
  

16   MINUTE.
  

17   BY MR. VETNE:
  

18      Q.  I'M GOING TO PAGE 19, THE LAST LINE, FIRST WORD.
  

19   ANNUAL BASIS.
  

20      A.  I'M SORRY, MR. VETNE.
  

21      Q.  PAGE 19, VERY LAST LINE.
  

22      A.  I SEE THAT.
  

23      Q.  VERY LAST LINE, FIRST WORD.
  

24      A.  ANNUAL BASIS.
  

25      Q.  ANNUAL?
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 1      A.  OKAY.
  

 2      Q.  I APOLOGIZE, SOMEHOW I GOT LOST IN MY COMPREHENSION OF
  

 3   WHAT PROPONENTS PROPOSE TO DO WITH AN ANNUALIZED CALCULATION,
  

 4   AND HOW THAT TRANSLATES INTO PRODUCER PRICES THAT FOLLOW ITS
  

 5   ANNUAL CALCULATION, IF AT ALL.  SO CAN YOU REDUCE THAT TO SOME
  

 6   ENGLISH THAT I CAN UNDERSTAND?
  

 7      A.  I'LL DO MY BEST.
  

 8      Q.  THANK YOU.
  

 9      A.  THE CALCULATION IS, YOU'RE BASICALLY TRYING TO FIGURE
  

10   OUT HOW TO TAKE THE PPD AND INCORPORATE IT INTO THE COMPONENTS.
  

11   ARE YOU WITH ME?
  

12      Q.  UM, I UNDERSTAND WHAT A PPD IS, AND I UNDERSTAND THAT
  

13   IT IS INCORPORATED IN THE COMPONENTS MONTHLY.
  

14      A.  OKAY.
  

15      Q.  IN THE FEDERAL ORDER SYSTEM.
  

16      A.  IN THE PROPOSED CALIFORNIA SYSTEM, YES.
  

17      Q.  WELL, MONTHLY IN THE FEDERAL ORDER SYSTEM AND THERE'S
  

18   AN ANNUAL VARIANT BEING INTRODUCED HERE.
  

19      A.  YEAH, THE DIFFERENCE IS, WE'RE TAKING THE PPD VALUE AND
  

20   PUTTING IT INTO THE THREE COMPONENTS THAT WE PAY PRODUCERS ON,
  

21   SO WHAT YOU NEED TO DO IS FIGURE OUT HOW WOULD YOU ALLOCATE
  

22   THAT VALUE ON A MONTHLY BASIS TO THOSE COMPONENTS?  ARE YOU
  

23   WITH ME SO FAR?
  

24      Q.  THAT MUCH IS CONSISTENT WITH MY UNDERSTANDING.
  

25      A.  OKAY.
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 1      Q.  YES.
  

 2      A.  THE QUESTION BECOMES, WHAT ARE THE PERCENTAGES THAT YOU
  

 3   ALLOCATE THAT VALUE ACROSS; WHAT PERCENTAGE OF BUTTERFAT, WHAT
  

 4   PERCENTAGE OF PROTEIN, WHAT PERCENTAGE OF OTHER SOLIDS.  SO YOU
  

 5   NEED TO CHOOSE AND DETERMINE WHAT THAT WOULD BE.
  

 6          WHAT WE'RE SUGGESTING IS TO TAKE THE VALUE OF THOSE
  

 7   COMPONENTS IN PRODUCER MILK ON A MONTHLY BASIS FROM THE
  

 8   PREVIOUS TWELVE MONTHS, THE FISCAL YEAR DECEMBER 1 THROUGH
  

 9   NOVEMBER 30TH, IN THE CASE OF CALIFORNIA, AVERAGE THAT SO YOU
  

10   CAN FIND OUT WHAT IS THE PERCENTAGE OF THE VALUE REPRESENTED BY
  

11   BUTTERFAT POUNDS IN THE TOTAL CLASS III COMPONENTS PAID TO
  

12   PRODUCERS.
  

13           SO THAT'S WHERE -- AND THAT'S A SYNTHETIC NUMBER THAT I
  

14   CAME UP WITH, JUST AN EXAMPLE NUMBER.  THAT'S WHERE THE 32
  

15   PERCENT CAME FROM, I BELIEVE, FOR BUTTERFAT; THE 55 PERCENT FOR
  

16   PROTEIN; AND THE 13 PERCENT FOR OTHER SOLIDS.  WITH ME SO FAR?
  

17      Q.  YES, I AM.
  

18      A.  ALL RIGHT.  NOW WHAT?  HOW DO WE ALLOCATE IT?
  

19      Q.  I DON'T KNOW.  I SORT OF UNDERSTAND THAT.  BUT WHY
  

20   BOTHER?  WHY BOTHER TO DO IT ANNUALLY AND APPLY PROSPECTIVELY
  

21   BASED ON RETROSPECTIVE TWELVE MONTHS?
  

22      A.  WE THOUGHT IT WOULD BE A LITTLE SMOOTHER, THAT WE
  

23   WOULDN'T HAVE THE VALUE MOVING AROUND PER MONTH, AS YOU HAVE
  

24   SUGGESTED, AS MR. ENGLISH HAS SUGGESTED.  THAT THE COMPONENT
  

25   CONTRIBUTION TO THE CLASS III COULD CHANGE ON A MONTHLY BASIS.
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 1   WHAT WE'RE SUGGESTING IS, LET'S STICK WITH A TWELVE-MONTH
  

 2   CALCULATION AS AN AVERAGE, AND THEN WE KNOW WHAT THAT
  

 3   ALLOCATION IS GOING TO BE ON A MONTHLY BASIS.
  

 4      Q.  WELL, IN THE CALIFORNIA ORDER THAT YOU ENVISION BY YOUR
  

 5   PROPOSAL, WILL THERE BE SOMETHING CALLED A PPD ANNOUNCED?
  

 6      A.  IT WILL BE ANNOUNCED FOR REASONS WE HAVE SPOKEN ON
  

 7   EITHER -- THE PROVISION YOU SPOKE OF, 76, REQUIRES A PPD.  IT
  

 8   WILL BE ANNOUNCED, BUT IT WON'T BE PAID AS A PPD.  IT WILL BE
  

 9   PAID OUT IN THE COMPONENTS, AND THAT'S THE QUESTION THAT WE'RE
  

10   ADDRESSING HERE.  HOW DO YOU PAY IT THROUGH COMPONENTS?  SO YOU
  

11   ADJUST THE COMPONENT LEVELS UP PER THIS SHARING RATIO, THIS
  

12   RATIO OF REPRESENTATION OF VALUE, AND THAT'S HOW IT'S PAID OUT.
  

13      Q.  OKAY.  SO THE ANNOUNCED PPD WOULD -- LET'S SEE,
  

14   ESSENTIALLY, BE AN ANNUAL CALCULATION.  SO ON AN ANNUAL
  

15   BASIS -- WELL, LET ME STOP THERE.  IT WOULD ESSENTIALLY BE AN
  

16   ANNUAL CALCULATION?
  

17      A.  NO, THE PPD IS CALCULATED ON A MONTHLY BASIS, AS ANY
  

18   OTHER ORDER THAT HAS A PPD.  IT IS THE ALLOCATION THAT'S BASED
  

19   ON A PERCENTAGE FROM THE ANNUAL AVERAGING.
  

20      Q.  AND ONE OF THE REASONS FOR DOING THAT, IF YOU HAVE
  

21   ANNUAL AVERAGING, YOU ARE LESS LIKELY TO HAVE, FOR EXAMPLE, A
  

22   NEGATIVE PPD?
  

23      A.  NO, THE PPD IS COMPLETELY SEPARATE FROM THAT.  I'M
  

24   TRYING TO THINK ABOUT HOW WE CAN TALK ABOUT THIS ANOTHER WAY.
  

25   MAYBE KEEP ASKING QUESTIONS.  I TRIED TO EXPLAIN IT, IT DIDN'T
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 1   SEEM TO CATCH.  SO MAYBE MORE QUESTIONS WOULD HELP.  NO
  

 2   PROBLEM, IT'S COMPLICATED.
  

 3      Q.  CONNECTING THE DOTS IN BETWEEN HERE IS MY PROBLEM.
  

 4      A.  YES.
  

 5      Q.  SO WHY ARTIFICIALLY CONSTRAIN THAT ALLOCATION OF VALUE
  

 6   BASED ON AN HISTORICAL TWELVE MONTHS, WHEN, AT ONE POINT, MUCH
  

 7   OF THAT DATA WILL BE A YEAR AND ELEVEN MONTHS OLD?
  

 8      A.  I THINK WHAT WE WERE CONSIDERING IS THE ABILITY OF THE
  

 9   MARKET ADMINISTRATOR TO DO THIS ON A TIMELY BASIS, MR. VETNE.
  

10   I DON'T KNOW ENOUGH ABOUT THE STAGING OF HOW THE CALCULATION
  

11   HAPPENS, WHETHER YOU COULD GET A REALTIME PERCENTAGE ON THE
  

12   POOL ON A MONTHLY BASIS, OR IF YOU WANTED TO LOOK AT IT MORE
  

13   FROM THIS TWELVE MONTH PATTERN WHERE YOU WOULDN'T HAVE THAT
  

14   VARIATION, THE MARKET ADMINISTRATOR WOULD KNOW FOR THE NEXT
  

15   TWELVE MONTHS HOW TO ALLOCATE IT, AND YOU WOULDN'T HAVE TO
  

16   CONSTANTLY BE LOOKING FOR A NEW PERCENTAGE SHARE OF THAT
  

17   BUTTERFAT, THAT PROTEIN, OR THAT SOLIDS NONFAT.
  

18          THE WAY I HAVE LOOKED IT AND THE FEW TIMES I HAVE DONE
  

19   IT, YOU ARE NOT TALKING ABOUT A VERY BIG IMPACT ON THAT
  

20   COMPONENT AT THIS POINT.
  

21      Q.  WELL --
  

22      A.  VALUE.
  

23      Q.  PRODUCERS IN THE FEDERAL SYSTEM EVERY MONTH LOOK AT
  

24   THEIR PPD.
  

25      A.  I KNOW THAT.
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 1      Q.  AND PRODUCERS IN CALIFORNIA, EVERY MONTH, LOOK AT THE
  

 2   QUOTA PRICE AND THE OVER BASE PRICE?
  

 3      A.  AND THEIR COMPONENTS AND THEIR PREMIUMS, YES.
  

 4      Q.  COMPARING APPLES TO APPLES, HERE'S WHAT YOU LOOK AT,
  

 5   THE COMPONENTS ARE BASED ON SOLIDS NOT FAT BASIS --
  

 6      A.  UH-HUH.
  

 7      Q.  -- IN CALIFORNIA.  SO PRODUCERS LOOK AT -- AT THEIR
  

 8   QUOTA PRICE FOR SOLIDS NOT FAT.  AND PRODUCTION, THE BUTTER
  

 9   PRICE IS THE SAME REGARDLESS -- AM I CORRECT -- THE BUTTERFAT
  

10   PRICE?
  

11      A.  UH-HUH.
  

12      Q.  ACROSS -- SO THE DIFFERENCE APPEARS IN HOW MILK IS PAID
  

13   FOR, QUOTA VERSUS OVER BASE IN THE SOLIDS NOT FAT PORTION OF
  

14   MILK, CORRECT?
  

15      A.  YES.
  

16      Q.  AND HOW WOULD THIS AFFECT, IF AT ALL, WHAT THE
  

17   PRODUCERS PERCEIVE IN THEIR QUOTA OR OVER BASE SOLIDS NOT FAT
  

18   PRICE?
  

19      A.  BUT RECOGNIZE IF IT'S A FEDERAL ORDER PRICE, MR. VETNE,
  

20   IT'S GOING TO HAVE THE COMPONENTS REPORTED.  IT'S GOING TO BE A
  

21   DIFFERENT REPORTING OUT TO THE PRODUCERS, SO THEY ARE GOING TO
  

22   LOOK AT THAT PRICE FOR THEIR COMPONENTS, AND YOU KNOW UNDER A
  

23   FEDERAL ORDER WITH MULTIPLE COMPONENT PRICING, THEY ARE GOING
  

24   TO BE PAID BASED ON THE POUNDS OF THEIR COMPONENTS.  SO I'M NOT
  

25   QUITE SURE IF I CAN TELL YOU -- ARE YOU TRYING TO SAY WHAT
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 1   WOULD THE PRICE BE AND THE REPORT BE IF WE HAD A BUTTERFAT,
  

 2   SOLIDS NONFAT, VERSUS THREE COMPONENTS?  IS THAT WHAT YOU ARE
  

 3   ASKING ME?
  

 4      Q.  NO.  IF I'M A PRODUCER AND I GET A MILK CHECK UNDER THE
  

 5   NEW SYSTEM AND I'M LOOKING AT IT, AND I HAVE SOME QUOTA AND
  

 6   SOME NONQUOTA MILK, OR SOLIDS NONFAT?
  

 7      A.  UH-HUH.
  

 8      Q.  WITH RESPECT TO THIS PORTION OF THE PROPOSAL, ALL CLASS
  

 9   UTILIZATION BEING PRETTY MUCH THE SAME, AM I GOING TO SEE, AS A
  

10   RESULT OF THIS ANNUALIZED ALLOCATION, SOMETHING DIFFERENT IN MY
  

11   OVER BASE PRICE, MY QUOTA PRICE, BOTH, OR IS -- AM I SIMPLY
  

12   GOING TO GET MORE INFORMATION ABOUT WHAT I'M DOING IN MY MILK
  

13   CHECK FOR THE DATA THAT COMES WITH MY MILK CHECK?
  

14      A.  I'M THINKING IT IS THE LATTER.  YOU ARE GOING TO GET
  

15   MORE INFORMATION.  I'M NOT SEEING HOW THIS -- I MEAN, THE QUOTA
  

16   PRICE, YOU ARE GOING TO HERE MORE ABOUT THE SOLIDS NOT FAT BUT
  

17   THAT FITS TO LATER, BUT AS FAR AS THE OVER BASE WILL NOT BE AN
  

18   OVER BASE ANYMORE, IT WILL BE THE PRICE THAT THE PRODUCERS
  

19   RECEIVE BASED ON THEIR COMPONENTS.
  

20      Q.  I HAVE A HARD TIME WITH THAT, I'M SORRY.
  

21      A.  NO, IT'S COMPLICATED, BUT I --
  

22      Q.  AND I --
  

23      A.  -- MAYBE WE CAN HAVE AN OFFLINE DISCUSSION.
  

24      Q.  I HAVE TO ASK THIS.  WHY NOT USING A ROLLING TWELVE
  

25   MONTH AVERAGE?
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 1      A.  I THINK THAT COULD BE A POSSIBILITY.  AT THIS POINT,
  

 2   WE'RE STARTING WITH THE TWELVE MONTH AVERAGE.
  

 3      Q.  ALL RIGHT.  OKAY.  NOW TO SOME DISCUSSION, LAND O'LAKES
  

 4   HAS PLANS IN THE UPPER MIDWEST AND PENNSYLVANIA AND CALIFORNIA,
  

 5   AM I CORRECT?  CURRENT STATE OF AFFAIRS?
  

 6      A.  ON THE DAIRY SIDE, THAT'S CORRECT.
  

 7      Q.  AND OVER THE COURSE OF THE LAST 10 OR 15 YEARS, LAND
  

 8   O'LAKES HAS BUILT PLANTS, CORRECT?
  

 9      A.  WE BUILT A PLANT, YES.
  

10      Q.  A PLANT?  THAT'S THE ONLY PLANT YOU BUILT IN THE
  

11   NATIONAL SYSTEM IN THE PAST TEN YEARS?
  

12      A.  I'M TRYING TO THINK IF CPI IS THE ONLY PLANT.  I
  

13   BELIEVE IT IS.
  

14      Q.  AND YOU'VE SOLD PLANTS?
  

15      A.  WE HAVE SOLD PLANTS.
  

16      Q.  OKAY.  AND YOU'VE STOPPED USING PLANTS, JUST SIMPLY
  

17   CLOSED THEM?
  

18      A.  WE HAVE CLOSED PLANTS.
  

19      Q.  AND TELL ME IF I UNDERSTOOD CORRECTLY, THE NET RESULT
  

20   IS THAT WHAT YOU REFER TO AS YOUR CHEESE FOOTPRINT IS A SMALLER
  

21   PART OF LAND O'LAKES OPERATION THAN IT HAS BEEN IN THE PAST?
  

22      A.  THAT IS TRUE.
  

23      Q.  AND IS THAT BECAUSE LAND O'LAKES CONSIDERED IT LESS
  

24   PROFITABLE TO OPERATE A CHEESE PLANT THAN BUTTER POWDER PLANTS?
  

25      A.  WELL, YOU HAVE TO REALIZE THAT LAND O'LAKES IS MUCH
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 1   MORE THAN DAIRY.  WE HAVE EQUAL STAKES IN CROP INPUTS AND IN
  

 2   ANIMAL FEEDS.
  

 3      Q.  YES?
  

 4      A.  SO WE'RE TALKING ABOUT HOW WOULD YOU DEPLOY THE CAPITAL
  

 5   IN A COMPANY IN A COOPERATIVE, THAT HAS OTHER USES FOR THE
  

 6   CAPITAL THAN JUST SIMPLY DAIRY.
  

 7      Q.  SO?
  

 8      A.  SO I WOULD SAY, JUST TO REPHRASE, THAT WE THOUGHT WE
  

 9   COULD USE THE CAPITAL IN A MORE PRODUCTIVE WAY FOR
  

10   MEMBER-OWNERS THAN TO INVEST IN A CHEESE PLANT.
  

11      Q.  OR MAINTAIN A CHEESE PLANT?
  

12      A.  OR MAINTAIN A CHEESE PLANT.
  

13      Q.  AND IN DECIDING HOW TO ALLOCATE YOUR CAPITAL IN VARIOUS
  

14   INVESTMENTS, YOU HAVE CAPITAL IN BUTTER POWDER PLANTS, AND
  

15   CAPITAL IN CHEESE.  WAS THERE SOMETHING ABOUT OPERATING CHEESE
  

16   PLANTS VERSUS BUTTER POWDER PLANTS THAT CAUSE YOU TO CHOOSE
  

17   CHEESE PLANTS AS A SOURCE OF YOUR CAPITAL FOR OTHER USES?
  

18      A.  AS I MENTIONED BEFORE, IF WE WANT TO GET TO MORE
  

19   SPECIFICS AROUND TULARE, WHERE WE CLOSED THE CHEESE PLANT, THAT
  

20   WAS AN AGED PLANT, AND WE LOOKED AT THAT OPPORTUNITY WHERE WE
  

21   WERE TO MAKING LARGE -- EXCUSE ME -- LARGE BLOCKS, AS NOT THE
  

22   FUTURE.  AND THAT WE CHOSE TO NOT INVEST IN THAT TULARE CHEESE
  

23   PLANT.  THE SAPUTO PLANT WAS A SALE.  IT FUNCTIONS QUITE WELL,
  

24   AS I UNDERSTAND, NOW.  SO A MYRIAD OF FACTORS GO INTO THE
  

25   DECISION.
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 1      Q.  OUTSIDE OF CALIFORNIA, HOW DOES YOUR FOOTPRINT, NONFAT
  

 2   DRY MILK VERSUS CHEESE TODAY, COMPARE TO WHAT IT WAS, SAY, 15
  

 3   YEARS AGO?
  

 4      A.  TOUGH FOR ME TO SPEAK TO 15 YEARS AGO.
  

 5      Q.  TEN THEN?
  

 6      A.  I'LL DO TEN.  WE HAVE CONTINUED OUR FOOTPRINT IN CHEESE
  

 7   IN THE UPPER MIDWEST, AND WE CONTINUED OUR PLANT, OUR CARLISLE
  

 8   PLANT IN PENNSYLVANIA; CARLISLE, PENNSYLVANIA, THOSE HAVE NOT
  

 9   CHANGED IN TEN YEARS.  BEG YOUR PARDON, WE CLOSED THE DENMARK
  

10   PLANT, A SMALL ITALIAN, IN WISCONSIN LAST YEAR.
  

11      Q.  ALL RIGHT.  AND THE MILK THAT FORMERLY WENT TO THE
  

12   DENMARK PLANT, IS THAT PREDOMINANTLY GOING TO OTHER
  

13   MANUFACTURING USES NOW?
  

14      A.  YES.
  

15      Q.  LAND O'LAKES PLANTS OR OTHER CUSTOMERS OF LAND O'LAKES?
  

16      A.  A LITTLE OF BOTH.
  

17      Q.  YOU HAD SOME DISCUSSION WITH MR. ENGLISH, IN THE
  

18   DECISION-MAKING PROCESS OF LAND O'LAKES RELATING TO PRODUCERS,
  

19   MILK PRICE VERSUS ASSET PERFORMANCE, DO YOU RECALL THAT
  

20   DISCUSSION?
  

21      A.  I DO.
  

22      Q.  OKAY.  LET ME SEE IF I CAN PUT THAT IN TERMS THAT I
  

23   UNDERSTAND.  FEDERAL CLASSIFIED PRICES.  IF A FEDERAL CLASS III
  

24   PRICE FAILS TO INCLUDE A MANUFACTURING ALLOWANCE, MAKE
  

25   ALLOWANCE THAT IS REASONABLE, IT PRODUCES A CLASS III PRICE

1682



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1   THAT'S HIGH TO THE BENEFIT OF YOUR PRODUCERS IN THEIR MILK
  

 2   CHECK, CORRECT?
  

 3      A.  IT ALL DEPENDS ON YOUR OWN INDIVIDUAL PLANT PERSPECTIVE
  

 4   HERE.  YOU ARE WAVING YOUR HAND, IS THERE SOMETHING ELSE YOU
  

 5   WANT TO SAY?
  

 6      Q.  I'M NOT TALKING ABOUT THE PLANT PERSPECTIVE.  YOU
  

 7   TALKED ABOUT PRODUCER PERSPECTIVE AND PLANT PERSPECTIVE, MILK
  

 8   CHECK PERSPECTIVE VERSUS ASSET PERFORMANCE PERSPECTIVE.  SO NOW
  

 9   I'M TALKING ABOUT THE PRODUCER PERSPECTIVE AND THE MILK CHECK
  

10   PERSPECTIVE.  HIGHER CLASS PRICES -- IT JUST GOES WITHOUT
  

11   SAYING -- PRODUCE HIGHER MILK CHECKS TO PRODUCERS?
  

12      A.  YES.
  

13      Q.  OKAY?
  

14      A.  I THINK THAT'S WHAT WE'RE DISCUSSING IN THIS WHOLE
  

15   HEARING.
  

16      Q.  YES, IT IS.  AND BUT ON THE OTHER HAND, IF YOU OPERATE
  

17   A MANUFACTURING PLANT, BE IT BUTTER OR POWDER, TO WHICH YOU,
  

18   FOR WHICH YOU HAVE TO ACCOUNT TO THE POOL AT A PRICE THAT'S
  

19   HIGHER THAN YOU CAN GET FROM THE MARKETPLACE WHEN YOU SELL
  

20   THOSE PRODUCTS, THAT ASSET ISN'T PERFORMING WELL, CORRECT?
  

21      A.  IN THAT SCENARIO, YES, IT MAY NOT BE PERFORMING WELL,
  

22   YES.
  

23      Q.  AND YOU HAVE TO TAKE THAT LOSS OR NONPERFORMANCE, AND
  

24   PASS IT BACK TO YOUR MEMBERS IN LOWER PREMIUMS OR LOWER
  

25   DIVIDENDS.  IN SOME WAY, YOUR MEMBERS WILL ABSORB THAT BURDEN?
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 1      A.  YES, ASSET PERFORMANCE AFFECTS WHAT WE RETURN TO OUR
  

 2   MEMBERS.  I AGREE WITH THAT.
  

 3      Q.  OKAY.  LET'S GO BACK A LITTLE BIT TO THE HISTORY OF
  

 4   FEDERAL MARKETING ORDERS FROM THE 1930'S.  FEDERAL MARKET ORDER
  

 5   REGULATION AND STATE MARKET ORDER REGULATION, WE HAVE HEARD AS
  

 6   RECENTLY AS BEFORE THE GONZALVES MILK POOLING ACT, POOLING
  

 7   EVOLVED SO THAT SOME DAIRY FARMERS WOULD NOT UNFAIRLY SHARE THE
  

 8   BURDEN OF SURPLUS OR LOWER VALUED MILK USES, WHILE OTHER
  

 9   PRODUCERS GET THE BENEFIT OF CLASS I.  AM I CORRECT HERE?
  

10      A.  YEAH, I'M NOT AN EXPERT IN THE READING OF THE LAW, BUT
  

11   IT SEEMS LIKE THAT'S A FAIR UNDERSTANDING.
  

12      Q.  I'M ASKING YOU ABOUT THE HISTORY, IF THAT'S WHAT YOU
  

13   UNDERSTAND.
  

14      A.  YES.
  

15      Q.  SO IF YOU HAVE TO PAY, IF YOU HAVE TO ACCOUNT TO THE
  

16   POOL FOR A CLASSIFIED VALUE THAT EXCEEDS WHAT YOU CAN RETURN,
  

17   OTHER PRODUCERS, NOT MEMBERS OF LAND O'LAKES, GET THE BENEFIT
  

18   OF A HIGHER CLASS I OR HIGHER BLEND PRICE, BUT LAND O'LAKES
  

19   PRODUCERS DISPROPORTIONALLY ABSORBED THE BURDEN OF THAT
  

20   INADEQUATE MAKE ALLOWANCE; IS THAT CORRECT?
  

21      A.  I THINK THAT'S A POSSIBILITY.
  

22      Q.  OKAY.  IT IS NOT JUST A POSSIBILITY, WOULDN'T IT BE THE
  

23   CASE ALL THE TIME IF YOU -- IF THE MAKE ALLOWANCE IS TOO SMALL
  

24   AND YOU CANNOT RECOVER FROM THE MARKETPLACE, YOUR FARMERS HAVE
  

25   TO, HAVE TO BEAR THE BURDEN OF THAT INADEQUATE RETURN.
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 1      A.  I THINK THERE'S TRUTH TO THAT.
  

 2      Q.  AND OTHER FARMERS GET THE BENEFIT WITHOUT THE BURDEN,
  

 3   OF THE INCREASED PRICE, CORRECT?
  

 4      A.  THE HIGHER PRICE, YES.
  

 5      Q.  YOU USED THE CONCEPT, THE TERM FREE ON BOARD, FOB.  DO
  

 6   YOU RECALL THAT?
  

 7      A.  I RECALL THAT.
  

 8      Q.  OKAY.  AND YOU DESCRIBED WHAT WORDS FOB MEANS, FREE ON
  

 9   BOARD -- BUT THE RECORD DOESN'T REVEAL MUCH MORE THAN THAT.
  

10          FOR THOSE LISTENING, THERE'S BEEN A LOT OF SLAPPING.
  

11   THERE'S A FLY -- A ROGUE FLY.
  

12          FREE ON BOARD, TO CARRY IT ONE STEP FURTHER, POINT OF
  

13   ORIGIN, CORRECT?
  

14      A.  CORRECT.
  

15      Q.  ALL RIGHT.  THAT IS -- THAT DIDN'T -- HADN'T BEEN
  

16   CONNECTED.
  

17      A.  PRICING AT POINT OF ORIGIN.
  

18      Q.  PRICING AT POINT OF ORIGIN.  AND YOU ANSWERED SOME
  

19   QUESTIONS ABOUT DUMPED MILK, MAYBE YOU ARE NOT THE WITNESS TO
  

20   -- ON OCCASION IN CALIFORNIA, YOU SAID MILK, BECAUSE IT WASN'T
  

21   CAPACITY, HAD TO BE DUMPED.
  

22      A.  OKAY.  YOU ARE SPEAKING OF JUST IN GENERAL OR ARE YOU
  

23   SPEAKING OF LAND O'LAKES SPECIFICALLY?
  

24      Q.  ACTUALLY, I WAS SPEAKING FROM YOUR DISCUSSION IN THE
  

25   TRANSCRIPTS OF TESTIMONY THAT --
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 1      A.  IF I SAID IT IN THE TESTIMONY THAT THERE HAD BEEN MILK
  

 2   DUMPED, I THINK I RECALL THE DISCUSSION WITH MR. ENGLISH.  I
  

 3   THINK IT WAS IN THERE, YES.  I JUST WANTED TO MAKE SURE I KNEW
  

 4   WHAT IT WAS YOU WERE ASKING ABOUT.
  

 5      Q.  HAS LAND O'LAKES EVER EXPERIENCED THAT PROBLEM?
  

 6      A.  DUMPED MILK?
  

 7      Q.  YES.
  

 8      A.  WE HAVE DUMPED MILK.
  

 9      Q.  IN CALIFORNIA?
  

10      A.  THAT WOULD HAVE TO BE A QUESTION I WOULD HAVE TO
  

11   DOUBLE-CHECK ON.  WE'RE VERY CAREFUL ABOUT NOT DOING THAT IF WE
  

12   CAN AVOID IT.  JUST SOMETIMES WE SELL MILK TO CALF RANCHES.
  

13      Q.  AND HAS THE LAND O'LAKES ELSEWHERE DUMPED MILK BECAUSE
  

14   THERE HAS BEEN AN INADEQUATE LOCAL CAPACITY AND IT COST TOO
  

15   MUCH TO SHIP IT ELSEWHERE?
  

16      A.  I THINK IN OUR HISTORY WE HAVE, ONCE OR TWICE MAYBE.
  

17      Q.  YOU WOULD ALWAYS, HOWEVER, TRY TO FIND A HOME FOR THAT
  

18   MILK AND TRANSPORT IT THERE IF YOU CAN RECOVER MORE THAN ZERO?
  

19      A.  ABSOLUTELY.  ABSOLUTELY.
  

20      Q.  DO YOU KNOW WHETHER THERE IS A PROCESS WITHIN THE
  

21   EXISTING CALIFORNIA SYSTEM THAT ALLOWS MILK TO BE DUMPED TO BE
  

22   INCLUDED IN THE POOL, NONETHELESS, IF YOU GIVE ADVANCED NOTICE
  

23   TO CDFA?
  

24      A.  I DON'T KNOW THE SPECIFICS ON THAT, I WOULD HAVE TO
  

25   DEFER TO CDFA.
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 1      Q.  OKAY.  DO YOU KNOW OF A SIMILAR PROCESS IN THE FEDERAL
  

 2   ORDER SYSTEM?
  

 3      A.  I BELIEVE THERE IS THE NOTICE OF DUMPED MILK, I THINK.
  

 4      Q.  DO YOU KNOW WHETHER, IF NOTICE IS GIVEN, THAT MILK CAN
  

 5   BE POOLED, ESSENTIALLY, AS IF IT'S BEEN DIVERTED TO THE GROUND?
  

 6      A.  NO, I'M NOT POSITIVE OF THAT, TO BE HONEST WITH YOU.
  

 7      Q.  OH, THE PLANT IN NORTHERN CALIFORNIA WHERE YOU STILL
  

 8   MAKE CHEESE?
  

 9      A.  THE ORLAND PLANT, YES.
  

10      Q.  THAT CHEESE IS MADE FOR INTERNAL USE BY LAND O'LAKES?
  

11      A.  YES.
  

12      Q.  AND THAT WOULD BE IN SOME KIND OF CUT-AND-WRAP
  

13   OPERATION?
  

14      A.  500-HUNDRED POUND BARRELS IS HOW WE MAKE IT.
  

15      Q.  AND THE BARRELS WOULD GO TO OTHER LAND O'LAKES FACILITY
  

16   WHERE IT IS MADE INTO THE CONSUMER PRODUCTS OR -- OR FOR OTHER
  

17   COMMERCIAL USE?
  

18      A.  YES.
  

19      Q.  DO YOU KNOW WHERE THOSE BARRELS PREDOMINANTLY GO FROM
  

20   ORLAND?
  

21      A.  OUR SPENCER PLANT IN WISCONSIN.
  

22      Q.  AND WHAT HAPPENS TO THEM AT THE SPENCER PLANT?
  

23      A.  THEY ARE MADE INTO A CONSUMER PRODUCT.
  

24      Q.  LAND O'LAKES CHEESE AT THE DELI COUNTER AT THE GROCERY
  

25   STORE?
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 1      A.  PROCESSED PRODUCT.
  

 2      Q.  PROCESSED PRODUCT?  WHEN THAT BARREL CHEESE ARRIVES IN
  

 3   THE MIDWEST, DO YOU KNOW FROM YOUR EXPERIENCE WITHIN
  

 4   LAND O'LAKES, WHETHER IT'S COST AT POINT OF DESTINATION IS
  

 5   GREATER OR LESSER TO LAND O'LAKES THAN COST OF LOCALLY --
  

 6   THAT'S LOCALLY IN THE UPPER MIDWEST -- PRODUCED BARREL CHEESE?
  

 7      A.  I DON'T KNOW THAT SPECIFICALLY, BECAUSE EVERY YEAR WE
  

 8   EVALUATE HOW MUCH CHEESE WE WANT TO BUY FROM A THIRD PARTY
  

 9   VERSUS SOME OF OUR OWN INTERNAL.
  

10      Q.  WOULD IT BE -- OKAY.  SO WOULD IT BE CORRECT TO SAY
  

11   THAT A CONSTANT PART OF LAND O'LAKES DECISION-MAKING PROCESS
  

12   WITH RESPECT TO MANUFACTURING CHEESE OR NONFAT DRY MILK, IS
  

13   WHERE IS YOUR PRODUCTION CAPACITY, CORRECT?  IF YOU HAVE
  

14   MULTIPLE PLACES?
  

15      A.  SURE.
  

16      Q.  AND AT WHAT PROCESSING FACILITY YOU CAN BEST SERVE THE
  

17   NEEDS OF YOUR CUSTOMER BASE?
  

18      A.  YES.
  

19      Q.  AND IT MAY INCLUDE SHIFTING CAPACITY FROM A PLANT IN
  

20   ONE REGION TO A PLANT IN ANOTHER TO TAKE ADVANTAGE OF WHATEVER
  

21   MARKET CONDITIONS THERE ARE AT THE TIME?
  

22      A.  AT THIS POINT, THERE IS NOT A LOT OF DISCUSSION ABOUT
  

23   SHIFTING PRODUCTION CAPACITY.  WE HAVE PLENTY OF MILK IN MOST
  

24   CASES.  EXCEPT HERE, ACTUALLY, WE'RE A LITTLE SHORT.
  

25      Q.  HERE IT'S SHORT FOR MANUFACTURING USES?
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 1      A.  YES.
  

 2      Q.  THERE'S NO SHORTAGE HERE FOR CLASS I OR CLASS II USE,
  

 3   IS THERE?
  

 4      A.  NOT THAT I'M AWARE OF.
  

 5      Q.  IN QUESTION, OR ACTUALLY IN ONE OF THE EXHIBITS, THERE
  

 6   WERE YOUR FORMER, YOUR TESTIMONY WAS DISCUSSED, YOU TESTIFIED
  

 7   PREVIOUSLY THAT IF THERE'S NO CHANGE, IT WOULDN'T BE SURPRISING
  

 8   IF WE, IF THERE WAS AN ADDITIONAL LOSS OF PLANT CAPACITY.
  

 9          DO YOU RECALL READING THAT OUT LOUD?
  

10      A.  I DO.
  

11      Q.  NOT SURPRISING.  I INFER FROM THAT A JUDGMENT
  

12   CHARACTERIZATION BASED ON SOME EXPERIENCE OR EXPERTISE THAT YOU
  

13   HAVE.  WHAT IS IT THAT WOULD MAKE IT NOT SURPRISING?
  

14      A.  I THINK I WAS EVALUATING FROM THE STANDPOINT OF THE
  

15   COST ASPECT OF THE WHEY FACTOR.  I DON'T REMEMBER EXACTLY WHERE
  

16   WE WERE AT IN TERMS OF THE 4B, THAT THAT WOULD HAVE AN IMPACT
  

17   ON THE ABILITY TO ATTRACT MORE CAPACITY IN TERMS OF THE MYRIAD
  

18   FACTORS THAT ARE CONSIDERED.
  

19      Q.  OKAY.  AND ATTRACTING CAPACITY OR LOSING CAPACITY IS A
  

20   JUDGMENT THAT MANUFACTURERS ENGAGE IN ALL THE TIME WHEN THEY
  

21   DECIDE TO BUILD A PLANT IN ONE REGION OF THE COUNTRY VERSUS
  

22   ANOTHER, SUCH AS THE DISCUSSION, TEXAS VERSUS CALIFORNIA, OR
  

23   NEW MEXICO VERSUS CALIFORNIA; IS THAT CORRECT?
  

24      A.  THAT'S CORRECT.
  

25      Q.  OKAY.  THANK YOU.
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 1       JUDGE CLIFTON:  THE WISCONSIN PLANT, THE SPENCER PLANT, HOW
  

 2   IS SPENCER SPELLED, PLEASE?
  

 3       MR. WEGNER:  S-P-E-N-C-E-R.
  

 4       JUDGE CLIFTON:  THANK YOU.  WHO ELSE HAS QUESTIONS FOR
  

 5   MR. WEGNER?
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. SCHIEK:
  

 8      Q.  BILL SCHIEK WITH THE DAIRY INSTITUTE OF CALIFORNIA.
  

 9          GOOD AFTERNOON, MR. WEGNER?
  

10      A.  GOOD AFTERNOON, MR. SCHIEK.
  

11      Q.  I JUST HAVE, I THINK, FOR THE MOST PART, JUST SOME
  

12   CLARIFICATION THINGS FROM THE QUESTIONING AND ANSWERING THAT
  

13   YOU HAD.  I HEARD SOME DIFFERING THINGS, I JUST WANT TO MAKE
  

14   SURE THE RECORD'S CLEAR ON A COUPLE OF POINTS.
  

15          FIRST, THOUGH, I WANT TO THANK YOU FOR ALL THE WORK YOU
  

16   DID ON THE UNIFORM PROVISIONS, PART 1000.  I THINK THAT WAS
  

17   VERY WELL PUT TOGETHER AND I APPRECIATE IT, AND I THINK, AS
  

18   MR. ENGLISH NOTED, WE'LL HAVE A LOT TO AGREE WITH ON A LOT OF
  

19   THOSE PROVISIONS, AND WILL PROBABLY MAKE MY TESTIMONY LESS
  

20   LIKELY ON THOSE ISSUES JUST BECAUSE YOU HAVE DONE A LOT OF THE
  

21   WORK, SO I APPRECIATE THAT.
  

22           I NOTE THAT YOU, IN GOING THROUGH THE UNIFORM
  

23   PROVISIONS, PART 1000 PROVISIONS, YOU QUOTE FROM, I BELIEVE
  

24   IT'S THE FINAL DECISION, USDA'S FINAL DECISION ON FEDERAL ORDER
  

25   REFORM FROM 1999.  IS THAT -- AM I RIGHT ABOUT THAT?
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 1      A.  YES, YOU ARE.
  

 2      Q.  AND YOU INCLUDE THOSE QUOTES AS, IN PART, AS
  

 3   JUSTIFICATION FOR THE PROVISION THAT YOU ARE OFFERING.  AND SO
  

 4   MY INFERENCE IS THAT YOU WERE KIND OF AGREEING WITH USDA'S
  

 5   QUOTE THAT, AS IT PERTAINS TO THAT PROVISION; IS THAT CORRECT?
  

 6      A.  YES, I FELT THAT USDA SAID IT BEST IN ARGUING WHY WE
  

 7   NEEDED NEW FOUND PROVISIONS.  DIDN'T HAVE ANY ADDITIONAL
  

 8   THOUGHTS ON THAT, SO THAT'S WHY WE PRODUCED THOSE QUOTES.
  

 9      Q.  GOOD.  THANK YOU.  JUST FOLLOWING UP ON ONE OF
  

10   MR. ENGLISH'S QUESTIONS ON YOUR ORLAND PLANT AND THE CONDENSED
  

11   WHEY THAT YOU SELL.  I WAS JUST CURIOUS IF, FIRST OF ALL, IS
  

12   THAT -- THIS IS A TECHNICAL QUESTION, BUT YOU PROBABLY KNOW THE
  

13   ANSWER -- IS THAT MADE WITH A TRADITIONAL CONDENSING PROCESS OR
  

14   IS IT DONE THROUGH MEMBRANE FILTRATION, CONCENTRATE THE WHEY?
  

15      A.  I'M PRETTY CERTAIN IT'S A STANDARD CONDENSER, BUT I'M
  

16   NOT ABSOLUTELY POSITIVE ON THAT.
  

17      Q.  DO YOU KNOW, IN TERMS OF THE CUSTOMER YOU SELL IT TO,
  

18   HOW IT GETS USED?  IS IT MADE INTO DRY WHEY OR IS IT MADE INTO
  

19   SOME OTHER WHEY PRODUCT?
  

20      A.  I DON'T KNOW WHAT THEY DO WITH IT, TO BE HONEST WITH
  

21   YOU.
  

22      Q.  OKAY.  THANKS.  THIS IS A POINT OF CLARIFICATION.
  

23   THERE IS SOME DISCUSSION ABOUT, EXCUSE ME, IN THE CALIFORNIA
  

24   CLASS 4A AND 4B FORMULAS, SOME DISCUSSION ABOUT THE CME PRICES
  

25   FOR BUTTER AND FOR CHEDDAR CHEESE BLOCKS, AS WELL AS THE
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 1   CALIFORNIA WEIGHTED AVERAGE PRICE FOR NONFAT DRY MILK.  I JUST
  

 2   WANT, FOR CLARITY IN THE RECORD, I WANT TO -- IS IT YOUR
  

 3   UNDERSTANDING THAT THE PRICES USED IN THE CLASSIFIED PRICING
  

 4   FORMULAS, LET'S START WITH 4A, FOR FAT, USES A CME PRICE THAT'S
  

 5   ADJUSTED FOR THE FOB ADJUSTER?
  

 6      A.  YEAH, YOU ARE SPEAKING OF SPECIFICALLY THE TWO PARTS OF
  

 7   THE 4A, MR. SCHIEK?
  

 8      Q.  YEAH, SO STARTING WITH THE FAT PORTION.
  

 9      A.  THE FAT PORTION IS THE CME, BUTTER.
  

10      Q.  OKAY.  AND THE NONFAT PORTION IS WHAT PRICE AREA?
  

11      A.  CWAP.
  

12      Q.  WHICH IS?
  

13      A.  CALIFORNIA WEIGHTED AVENUE PRICE SERIES.
  

14      Q.  FOR NONFAT DRY MILK?
  

15      A.  FOR NONFAT DRY MILK COLLECTED BY CDFA EVERY WEEK.
  

16      Q.  THANK YOU.
  

17      A.  SURE.
  

18      Q.  AND FOR, IN THE 4B FORMULA, THE PRICE SERIES USED FOR
  

19   CHEDDAR CHEESE IS CME?
  

20      A.  CME CHEDDAR.
  

21      Q.  LESS WHATEVER THAT ADJUSTMENT IS.
  

22      A.  WHATEVER THE FOB IS, YEAH.  YOU FORGOT THE FOB ADJUSTER
  

23   ON THE BUTTER SIDE.
  

24      Q.  DID I?
  

25      A.  YOU DID.
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 1      Q.  I'M SORRY.
  

 2      A.  DID YOU MEAN TO INCLUDE IT?
  

 3      Q.  YES, I DID.  THANK YOU FOR REMINDING ME.
  

 4      A.  DO YOU WANT ME TO ASK -- SHOULD I ASK YOU OR SHOULD
  

 5   YOU --
  

 6      Q.  I WOULD -- I THINK WE'RE GOOD.  AND, YOU KNOW, I'M
  

 7   SORRY TO DO THIS, BECAUSE I DO RECOGNIZE --
  

 8      A.  I'M SURE YOU ARE.
  

 9      Q.  NO, NO, I REALLY AM.  I'M -- I FULLY RECOGNIZE THAT
  

10   PUTTING TOGETHER A COMPREHENSIVE PROPOSAL FOR A FEDERAL ORDER
  

11   IS AN ENORMOUS UNDERTAKING, AND THERE'S A LOT OF THINGS THAT GO
  

12   INTO IT, AND SO I'M RECOGNIZING THAT AND I'M APPRECIATIVE OF
  

13   ALL THE WORK YOU HAVE DONE.
  

14           I THINK WHEN I INITIALLY LOOKED AT YOUR PROPOSAL ON HOW
  

15   TO HANDLE THE PPD, PRODUCER PAYMENT DIFFERENTIAL, I HAD
  

16   SOMETHING IN MY MIND, AND WHAT YOU PRESENTED HERE WAS DIFFERENT
  

17   AND KIND OF, YOU KNOW, UNANTICIPATED BY ME.  IT'S PROBABLY THAT
  

18   I DIDN'T READ IT PROPERLY THE FIRST TIME, SO I APOLOGIZE FOR
  

19   THAT, BUT I'M STILL TRYING TO UNDERSTAND IT.
  

20      A.  PLEASE.
  

21      Q.  SO, FIRST OF ALL, PRODUCER PAYMENT DIFFERENTIAL, AS
  

22   IT'S NORMALLY DESCRIBED, IS ESSENTIALLY THE DIFFERENCE OF THE
  

23   POOL VALUE VERSUS THE DIFFERENCE OF THE CLASS III PRICE WITH
  

24   ALL THE COMPONENTS OVER THE WHOLE ORDER.  IF YOU APPLY THE
  

25   CLASS III VALUE OVER THE WHOLE ORDER, AND THEN YOU HAVE GOT THE
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 1   ACTUAL VALUE OF EVERYTHING THAT GETS PAID INTO THE POOL AFTER
  

 2   ALL THE VARIOUS OTHER THINGS ARE NETTED OUT, THAT'S THE
  

 3   PRODUCER PAYMENT DIFFERENTIAL?  IT'S KIND OF THAT DIFFERENCE IN
  

 4   VALUE, IS THAT --
  

 5      A.  JUST TO CLARIFY, IT IS THE PRODUCER PRICE DIFFERENTIAL.
  

 6      Q.  EXCUSE ME, THE PRODUCER PRICE DIFFERENTIAL.
  

 7      A.  AND THAT'S A FAIR CONCEPTUAL OVERVIEW OF IT.  CLASS III
  

 8   COMPONENTS FIRST, WHATEVER IS LEFT AFTER YOU DO THE ADJUSTMENTS
  

 9   FOR SETTLEMENT AND SEVERAL OTHER THINGS, YOU HAVE THE, EXCUSE
  

10   ME, THE QUOTA -- EXCUSE ME -- THE PPD VALUE.
  

11      Q.  OKAY.  AND THE WAY YOU ARE DOING IT BY NOT MAKING THE
  

12   PPD REALLY AN EXPLICIT CALCULATION, IT IS, THE VALUE CHANGE IS
  

13   STILL THERE OR STILL REPRESENTED IN THE COMPONENT VALUE IS THE
  

14   WAY YOU APPLY IT?
  

15      A.  YES, IN THE CALCULATION IS STILL THERE, BUT THE PAYMENT
  

16   DOES NOT GO OUT IN THE FORM OF A PPD, IT GOES ACROSS THE THREE
  

17   COMPONENTS OF CLASS III.
  

18      Q.  OKAY.  THANK YOU.  WOULD THIS BE A TRUE STATEMENT THAT,
  

19   IN GENERAL, IN THE FEDERAL ORDERS WHERE YOU OPERATE, IF YOU
  

20   HAVE NEGATIVE PPD'S, THAT EVOKES A NEGATIVE REACTION FROM
  

21   PRODUCERS?  MEANING, THEY ARE WONDERING WHY THEY -- WHY THE
  

22   PRICE IS BEING REDUCED --
  

23      A.  I THINK THAT'S --
  

24      Q.  -- IF YOU HAVE A NEGATIVE PPD?
  

25      A.  I THINK THAT'S A FAIR STATEMENT, YES.
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 1      Q.  SO YOU WERE EXPLAINING THIS TO MR. VETNE ABOUT THE USE
  

 2   OF THE PRIOR YEAR VALUATION CALCULATION TO APPLY GOING FORWARD
  

 3   IN CURRENT YEAR, LET'S SAY, USE THAT TERM, TO ASSIGN A SHARE OF
  

 4   THAT TOTAL PPD DOLLARS TO THE VARIOUS COMPONENTS.  I'M JUST
  

 5   CURIOUS IF, DID YOU ASK ANY OF THE MA OFFICES, MARKET
  

 6   ADMINISTRATOR OFFICES, IF THEY WOULD BE ABLE TO DO THAT SORT OF
  

 7   CONCURRENTLY, LIKE ON A RUNNING MONTH BASIS?  WAS THAT
  

 8   SOMETHING THAT WAS GOING TO BE TECHNICALLY DIFFICULT FOR THE
  

 9   MA?
  

10      A.  I'M TRYING TO RECALL IF WE ASKED THAT SPECIFIC
  

11   QUESTION, AND I DON'T RECALL IF WE DID, NOR DO I RECALL THE
  

12   ANSWER.  BUT WE DID SETTLE ON THIS, BECAUSE WE FELT IT WOULD BE
  

13   A LESS -- THAT WE KNEW THAT COULD BE DONE, PUT IT THAT WAY, AND
  

14   THAT YOU WOULDN'T HAVE THE MOVEMENT OF THE DIFFERENTIAL OR OF
  

15   THE ADJUSTMENT TO THE COMPONENTS IN AN UNEXPECTED FASHION.  IF
  

16   WOULD BE A LITTLE MORE PREDICTABLE I THINK IS WHAT WE WERE
  

17   SOMEWHAT FEELING, IF I RECALL THE CONVERSATIONS CORRECTLY.
  

18   YEAH.
  

19      Q.  I -- THAT'S, I MEAN THAT SOUNDS -- I CAN UNDERSTAND
  

20   THAT POINT OF VIEW.  THE THING THAT CONCERNS ME, JUST IN
  

21   LOOKING AT IT, I'M JUST GOING TO ASK A QUESTION ABOUT IT.
  

22   AGAIN, I HAVEN'T LOOKED AT THE NUMBERS, SO I DON'T KNOW THE
  

23   ANSWER AHEAD OF TIME.
  

24      A.  UH-HUH.
  

25      Q.  BUT WE HAD QUITE A BIT OF VOLATILITY IN SOME OF OUR
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 1   COMMODITY PRICES, AND SO I AM JUST -- JUST TO THROW OUT AN
  

 2   EXAMPLE NUMBER OUT THERE, AND I DON'T EXPECT YOU TO DO THE
  

 3   CALCULATION, BUT LET'S SAY YOU HAD A YEAR WHERE THE BUTTER
  

 4   PRICE AVERAGE IS $1.50 A POUND, AND THEN THE NEXT YEAR IT WAS
  

 5   $3.50 A POUND -- I DON'T THINK WE HAVE HAD A $3.50 A POUND
  

 6   AVERAGE FOR A YEAR, BUT JUST TO ILLUSTRATE.
  

 7      A.  LET'S HOPE NOT.
  

 8      Q.  YEAH, THE BUTTER MARKET WOULD HAVE A HARD TIME WITH
  

 9   THAT, MAYBE.  BUT DID YOU LOOK AT THOSE KINDS OF SWINGS TO SEE
  

10   THEIR IMPACT ON -- ON THOSE -- HOW MUCH AN IMPACT THEY WOULD
  

11   HAVE ON THE PPD COMPONENT ALLOCATED ACROSS THE COMPONENTS, IN
  

12   TERMS OF MATCHING UP WITH THE ACTUAL VALUES IN THE, LET'S SAY,
  

13   THE CLASS III FORMULA?
  

14      A.  WOULD HAVE BEEN A LOT OF CONSTRUCTION TO KIND OF FIGURE
  

15   OUT WHAT IT WOULD BE IN A CALIFORNIA SITUATION, ORDER 30 WITH
  

16   THE VOLUME, I MEAN, YOU CAN DO THE MATH FOR YOURSELF, IF YOU
  

17   LOOK, YOU SWING IT THE OTHER WAY 40 CENTS, WHICH HASN'T
  

18   HAPPENED FOR AWHILE, AND SEE WHAT HAPPENED THERE.  IF YOU
  

19   DOUBLE IT TO A DOLLAR, YOU DOUBLE THE IMPACT.
  

20          GENERALLY, MR. SCHIEK, YOU ARE LOOKING AT THE CHANGES
  

21   HERE, IT'S A POSSIBILITY THAT IT COULD MOVE IT BY, UNLIKELY
  

22   THAT IT WOULD BE AN ENTIRE YEAR, BUT WE THOUGHT THAT'S -- YOU
  

23   MADE THE CASE ACTUALLY FOR WHY YOU WANT TO STAY AWAY FROM
  

24   MONTHLY'S, BECAUSE MORE OFTEN WE GET MONTHLY SPIKES IN THOSE
  

25   COMMODITY PRICES, AND THAT MIGHT SWING THE COMPONENT VALUES A
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 1   LITTLE RADICALLY THAN THE TWELVE-MONTH AVERAGE.  BUT, NO, WE
  

 2   DIDN'T.  NO, I DIDN'T, THAT'S THE SHORT ANSWER.
  

 3      Q.  LET'S SUPPOSE I AM A DAIRY FARMER, I HAVE A JERSEY HERD
  

 4   AND I HAVE HIGH COMPONENT MILK.  LET'S SAY FOR ARGUMENT'S SAKE,
  

 5   THAT THAT PARTICULAR MONTH THERE'S A NEGATIVE PPD OF 50 CENTS.
  

 6      A.  UH-HUH.
  

 7      Q.  ON A HUNDREDWEIGHT BASIS, IT WOULD BE 50 CENTS.  UNDER
  

 8   YOUR METHOD OF HANDLING THIS, THE PPD AND ALLOCATING IT TO A
  

 9   COMPONENT, WOULD MY PRICE BE LOWER, HIGHER, OR THE SAME, VERSUS
  

10   GETTING PAID THE TRADITIONAL WAY THE PPD IS PAID.
  

11      A.  EXCUSE ME, I THINK THAT YOUR ULTIMATE PAY PRICE
  

12   WOULDN'T HAVE CHANGED, IT WOULD HAVE BEEN HOW IT WAS
  

13   DISTRIBUTED.  SO INSTEAD OF IT COMING TO YOU IN THE FORM OF
  

14   COMPONENTS AT THIS LEVEL AND A NEGATIVE PPD, IT WOULD COME AT
  

15   THIS LEVEL, AND NO NEGATIVE PPD.  SO IT'S -- IT IS MORE HOW THE
  

16   MONEY IS DISTRIBUTED AND THAT THE RATIO AMONGST THE COMPONENTS,
  

17   I THOUGHT YOU WERE KIND OF GOING THAT DIRECTION, WOULDN'T BE
  

18   DISTURBED THAT MUCH SO YOU WOULD SEE -- THAT'S THE QUESTION
  

19   THAT CAME UP INITIALLY, OF WHAT ARE YOU GOING TO DO TO THE
  

20   COMPONENT RELATIVE TO VALUE.  BY PUTTING IT IN THIS ANNUAL
  

21   AVERAGE, I THINK WE'RE GOING TO LIMIT HOW MUCH THAT WOULD
  

22   SWITCH IT AROUND.  BUT VALUE WOULD STILL GO OUT TO THE
  

23   PRODUCERS, IT WOULD JUST COME OUT IN A DIFFERENT WAY IN TERMS
  

24   OF THE COMPONENT PAYMENT VERSUS THE COMPONENT PAYMENT PLUS PPD.
  

25      Q.  OKAY.  I AGREE WITH YOU, THE VALUE WOULD COME OUT TO
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 1   THE PRODUCERS IN TOTAL.  THE CONCERN I HAVE, AND AGAIN, I'M
  

 2   JUST TRYING TO DO MATH IN MY HEAD, AND I, AGAIN, DON'T KNOW THE
  

 3   ANSWER.
  

 4      A.  UH-HUH.
  

 5      Q.  THE QUESTION IS, IF I'M A HIGH COMPONENT PRODUCER AND
  

 6   THE PPD IS NEGATIVE, DO I ACTUALLY END UP WITH -- AND IF THE
  

 7   PPD CALCULATED THE NORMAL WAY ON A HUNDREDWEIGHT BASIS WAS 50
  

 8   CENTS, DO I END UP IN THAT PARTICULAR MONTH WITH LESS MONEY,
  

 9   LIKE, AN EFFECTIVE PPD THAT'S MORE LIKE 60 OR 65 CENTS, BECAUSE
  

10   I'M A HIGH-COMPONENT PRODUCER?
  

11      A.  I'M NOT THINKING YOU DO, BUT I DON'T KNOW FOR SURE.  IT
  

12   WOULD HAVE TO BE RUN THROUGH EXAMPLES, AND THOSE ARE FAIR
  

13   QUESTIONS TO ASK.  WE ENCOURAGE YOU TO -- WE CAN DO AN OFFLINE
  

14   DISCUSSION ABOUT IT, IT WOULD BE QUITE FUN, IN A DIFFERENT
  

15   VENUE.
  

16      Q.  WITH A BEVERAGE, MAYBE?
  

17      A.  MAYBE, GREAT IDEA, I'LL TAKE YOU UP ON THAT.
  

18      Q.  GREAT.  THANKS.  THAT'S ALL THE QUESTIONS I HAVE.
  

19      A.  THANK YOU.
  

20       JUDGE CLIFTON:  I HAVE THIS DREAM THAT YOU ARE GOING TO
  

21   WORK OUT SOME AGREEMENT ON ALL THE PROVISIONS, TWO AT A TIME.
  

22       MR. ENGLISH:  CHIP ENGLISH.  NO COMMENT ON THAT DREAM, YOUR
  

23   HONOR, BUT -- AND I'M GOING TO ASK A COUPLE OF QUESTIONS, BUT
  

24   I'M GOING TO PREFACE IT WITH THE PARTICIPANTS WHO HAVE BEEN
  

25   ADDRESSING THIS ISSUE RAISED, HAVE BEEN TRYING TO WORK THROUGH
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 1   A STIPULATION AS TO HOW TO DEAL WITH THE QUESTIONS ABOUT THE
  

 2   MARK STEPHENSON AND CHUCK NICHOLSON STUDY.
  

 3           AND WHILE WE WERE CLOSE, WE HAVEN'T YET COME UP WITH
  

 4   THAT IN FINAL FORM.  WELL, I DON'T THINK IT IS IN FINAL FORM
  

 5   BUT, SO --
  

 6       MR. BESHORE:  MAYBE IT WILL BE AFTER THE NEXT BREAK.
  

 7       MR. ENGLISH:  SO I NEED TO ASK THIS WITNESS WHILE HE'S
  

 8   STILL ON THE STAND, AND HOPEFULLY THIS WILL BE THE LAST TIME,
  

 9   AND I'M ONLY GOING TO ASK HIM TWO QUESTIONS.
  

10                  CROSS-EXAMINATION (CONTINUED)
  

11   BY MR. ENGLISH:
  

12      Q.  YOU ARE NO DOUBT AWARE THAT THE COOPERATIVES HAVE
  

13   REQUESTED A STUDY BY THE DAIRY ECONOMISTS MARK STEPHENSON AND
  

14   CHUCK NICHOLSON TO LOOK AT A FEDERAL MILK MARKETING ORDER AND
  

15   ITS IMPACTS FOR CALIFORNIA, CORRECT?
  

16      A.  YES, I'M AWARE OF THAT.
  

17      Q.  AND HAVE YOU SEEN THAT STUDY?
  

18      A.  YES, I HAVE.
  

19      Q.  THANK YOU.
  

20       JUDGE CLIFTON:  SOMEONE WHO HAS SEEN IT.  IS THERE ANY
  

21   OTHER CROSS-EXAMINATION OF MR. WEGNER?
  

22       MR. RICHMOND:  BILL RICHMOND, USDA.  THANK YOU, YOUR HONOR,
  

23   AND THANK YOU, MR. WEGNER, FOR YOUR TESTIMONY.  WE REALLY
  

24   APPRECIATE IT.  SO I THINK WHAT WE WOULD LIKE TO DO IS KIND OF
  

25   START AT THE BEGINNING, AND I APOLOGIZE FOR THIS BUT -- I THINK
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 1   YOU HAVE DONE AN EXCELLENT JOB IN BEGINNING YOUR STATEMENT AND
  

 2   EXPLAINING THE REASON BEHIND WHY IN THE PROPOSED CALIFORNIA
  

 3   FEDERAL ORDER YOU AND YOUR COOPERATIVE PARTNERS, WISH TO
  

 4   MAINTAIN SOME OF THE UNIFORM PROVISIONS AS CURRENTLY PROVIDED
  

 5   IN THE FEDERAL ORDERS.  YOU HAVE BASED A LOT OF THE EXPLANATION
  

 6   ON THE MAINTENANCE OF UNIFORMITY AND CONSISTENCY WITH RULES
  

 7   THAT CURRENTLY EXIST ACROSS THE FEDERAL ORDER PROGRAM.
  

 8           AND WHILE WE APPRECIATE THAT, WE NEED TO GO THROUGH
  

 9   EACH OF THE PROVISIONS, AND I WOULD LIKE FOR YOU TO EXPLAIN TO
  

10   US, FOR EACH PROVISION, WHETHER OR NOT THE CONCEPTS OF
  

11   UNIFORMITY AND CONSISTENCY ARE THE ONLY REASONS THAT REALLY
  

12   APPLY FOR MAINTAINING THOSE PROVISIONS AS CURRENTLY CONTAINED,
  

13   OR IF YOU HAVE ADDITIONAL REASONS AS TO WHY YOU WANT TO KIND OF
  

14   MAINTAIN THEM AS THEY ARE CURRENTLY PROVIDED.  SO IF WE COULD,
  

15   I WOULD LIKE TO START WITH 1051.1 GENERAL PROVISIONS.
  

16       JUDGE CLIFTON:  WE'RE IN EXHIBIT 34, PAGE 3.
  

17                       CROSS-EXAMINATION
  

18   BY MR. RICHMOND:
  

19      Q.  YES, YOUR HONOR.
  

20          SO I GUESS MY QUESTION IS, PAGE 3 AT THE BOTTOM STATES,
  

21   "ALL PART 1000 LANGUAGE REMAINS UNCHANGED."  AND THEN MOVING
  

22   INTO PAGE 4, WE BEGIN THE PARAGRAPH WITH SOME DESCRIPTIONS ON
  

23   THE CALIFORNIA MARKETING AREA.
  

24           SO IN REGARDS TO 1051.1, ARE YOU OF THE OPINION THAT
  

25   THAT WOULD REMAIN UNCHANGED TO MAINTAIN UNIFORMITY AND
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 1   CONSISTENCY WITH WHAT IS CURRENTLY PROVIDED IN THE OTHER
  

 2   FEDERAL MILK MARKETING ORDERS?
  

 3      A.  YES.
  

 4      Q.  OKAY.  SO MOVING ALONG TO SECTION 1051.2 WHICH
  

 5   DESCRIBES THE CALIFORNIA MARKETING AREA.  THE PARAGRAPH ABOVE
  

 6   THE BOLDED LANGUAGE DESCRIBES HOW IN THE, BASICALLY THE 2014
  

 7   FARM BILL, THERE'S LANGUAGE IN THE BILL THAT PROVIDES, THAT IS
  

 8   PROVIDED FOR US HOLDING THIS HEARING, THAT DESCRIBES THE
  

 9   ABILITY FOR THE PROPOSED MARKETING AREA TO COVER "THE STATE OF
  

10   CALIFORNIA."  AND IS IT YOUR OPINION THAT THIS IS WHAT LED TO
  

11   THE -- TO THE INCLUSION OF THE ENTIRE STATE OF CALIFORNIA AS
  

12   THE PROPOSED NEW FEDERAL MILK MARKETING ORDER?  BASICALLY, DO
  

13   YOU HAVE ANY OTHER PREFERENCE TO PERHAPS HAVE A DIFFERENT
  

14   DIFFERENT BOUNDARIES FOR A NEW PROPOSED FEDERAL MILK MARKETING
  

15   ORDER, OR IS IT YOUR UNDERSTANDING THAT BECAUSE THIS IS THE
  

16   LANGUAGE THAT WAS CONTAINED IN THE BILL, THIS IS WHAT YOU
  

17   ARE --
  

18      A.  WE ARE CERTAINLY PROPOSING THE ENTIRE STATE OF
  

19   CALIFORNIA AS THE MARKETING ORDER.
  

20      Q.  OKAY.
  

21      A.  AND THAT THE STATEMENT SPEAKS FOR ITSELF ABOUT THE AG
  

22   ADJUSTMENT ACT, OR THE AG ACT OF 2014.
  

23      Q.  OKAY.  AND DO YOU UNDERSTAND THAT TRADITIONALLY FEDERAL
  

24   MILK MARKETING ORDER BOUNDARIES ARE DERIVED ON ESSENTIALLY
  

25   COMPETITION FOR CLASS I SALES, AND BASED ON THAT UNDERSTANDING,
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 1   YOU CONTINUE TO SUPPORT THE ENTIRE STATE OF CALIFORNIA AS
  

 2   ENCOMPASSING THE ENTIRE MARKETING AREA?
  

 3      A.  WE DO.  I DO.
  

 4      Q.  THANK YOU.  MOVING ALONG TO ROUTE DISPOSITION.  DO YOU
  

 5   AGREE THAT, AS WE HAVE PREVIOUSLY DISCUSSED, THAT THE IDEAS OF
  

 6   MAINTAINING UNIFORMITY AND CONSISTENCY ARE THE PRIMARY REASONS
  

 7   FOR RETAINING THE SAME LANGUAGE THAT'S CURRENTLY CONTAINED IN
  

 8   THE FEDERAL MILK MARKETING ORDERS?
  

 9      A.  YES.
  

10      Q.  AND WE'RE GOING TO KEEP MOVING ALONG THROUGH THIS.
  

11      A.  VERY GOOD.
  

12      Q.  SAME QUESTION FOR THE DEFINITION OF PLANT?
  

13      A.  YES.
  

14      Q.  DISTRIBUTING PLANT?
  

15      A.  YES.
  

16      Q.  SUPPLY PLANT?
  

17      A.  YES.
  

18      Q.  NONPOOL PLANT?
  

19      A.  YES.
  

20      Q.  AND HANDLER?
  

21      A.  YES.
  

22      Q.  OTHER SOURCE MILK?
  

23      A.  YES.
  

24      Q.  AS WE ARRIVED AT THE DEFINITION FLUID MILK PRODUCT
  

25   YESTERDAY, WE PROVIDED THE WITNESS TO ATTEMPT TO EXPLAIN SOME
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 1   OF THE CHANGES THAT MAY RESULT IN PRODUCTS HERE IN CALIFORNIA
  

 2   THAT ARE CURRENTLY CLASSIFIED ONE WAY UNDER THE CALIFORNIA
  

 3   STATE ORDER THAT COULD POTENTIALLY CHANGE UNDER A NEW FEDERAL
  

 4   MILK MARKETING ORDER.  DO YOU RECALL THE TESTIMONY?
  

 5      A.  I DO.
  

 6      Q.  AND DO YOU UNDERSTAND THAT THERE COULD BE POTENTIAL
  

 7   IMPACTS TO PROCESSORS BASED ON THE CLASSIFICATION GUIDELINE
  

 8   SHIFT, IF YOU WILL, FROM A STATE ORDER TO A POTENTIALLY A
  

 9   FEDERAL ORDER?
  

10      A.  YES.
  

11      Q.  AND HAVE YOU CONSIDERED THE POTENTIAL IMPACT OF THE
  

12   SHIFT ON CONSUMERS IN THE STATE OF CALIFORNIA?
  

13      A.  I'M NOT SURE IF WE HAVE GONE THROUGH THAT OR NOT.
  

14      Q.  OKAY.  I APPRECIATE THAT.  UNDER SECTION 1051.16, ON
  

15   PAGE 12, FLUID CREAM PRODUCT.  DO YOU UNDERSTAND THAT BASED ON
  

16   THE PREVIOUS LINE OF QUESTIONING IN REGARDS TO THE TESTIMONY
  

17   PRESENTED YESTERDAY, THERE COULD BE A POTENTIAL SHIFT IN WHAT
  

18   IS CURRENTLY UNDERSTOOD TO BE A FLUID CREAM PRODUCT IN THE
  

19   STATE OF CALIFORNIA?
  

20      A.  YES.
  

21      Q.  SECTION 1051.18, COOPERATIVE ASSOCIATION?
  

22      A.  SAME QUESTION?
  

23      Q.  SAME QUESTION, YES.
  

24      A.  SAME ANSWER, YES.
  

25      Q.  1051.19, COMMERCIAL FOOD PROCESSING ESTABLISHMENT?
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 1      A.  YES.
  

 2      Q.  ON PAGE 15, MIDDLE OF THE PAGE UNDER THE HEADING FOR
  

 3   EXHIBIT 3A, THE EXHIBIT STATES, "WE ALSO PROPOSE TO ADOPT AS
  

 4   THE EXISTING UNIFORM PROVISIONS FROM PART 1000 FOR ADJUSTMENT
  

 5   OF ACCOUNTS SECTION 1051.77; CHARGES ON OVERDUE ACCOUNTS,
  

 6   SECTION 1051.78; ASSESSMENT FOR ORDER ADMINISTRATION, SECTION
  

 7   1051.85; AND DEDUCTIONS FOR MARKETING SERVICES SECTION 1051.86.
  

 8          TO THE EXTENT THAT YOUR DESCRIPTION OF PROPOSING TO
  

 9   ADOPT THE EXISTING UNIFORM PROVISIONS FOR PART 1000, THOSE FOUR
  

10   HEADINGS, WOULD YOU AGREE THAT IF THE DEPARTMENT NEEDED TO MAKE
  

11   MINOR CLERICAL ERRORS IN PROPERLY DESCRIBING YOUR PROPOSAL,
  

12   THAT WOULD BE OKAY WITH YOUR GROUP?
  

13      A.  I ASSUME IT WOULD BE, IF THERE WERE ONLY CLERICAL
  

14   ERRORS.
  

15      Q.  I HAVE AN EXAMPLE.  IN THE PROPOSAL, UNDER THE SECTION
  

16   FOR ASSESSMENT FOR ORDER ADMINISTRATION SECTION 1051.85, THE
  

17   PROPER PROPOSAL INCLUDES A POTENTIAL MARKET ADMINISTRATOR
  

18   ASSESSMENT OF 8 CENTS.  AND PART 1000, CURRENTLY, THERE'S A DE
  

19   FACTO LIMIT SET OF 5 CENTS FOR ORDER ADMINISTRATION.
  

20          DO YOU AGREE THAT IN THE EVENT THAT FOR SOME REASON THE
  

21   MARKET, POTENTIAL MARKET ADMINISTRATOR FOR CALIFORNIA ORDER
  

22   NEEDED TO, IN FACT, ESTABLISH AN ASSESSMENT BELOW THE 8 CENTS
  

23   LEVEL, THAT THAT WOULD BE OKAY?
  

24      A.  YES.
  

25      Q.  I APPRECIATE THAT.
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 1      A.  MR. RICHMOND, DID YOU MEAN TO SPEAK TO 1051.25, .26,
  

 2   .27, .28 AS WELL?
  

 3      Q.  YES, SIR.  LET'S DO THE SAME THING AS BEFORE.  SO FOR
  

 4   1051.25, MARKET ADMINISTRATOR DEFINITION?
  

 5      A.  YES.
  

 6      Q.  FOR 1051.26, THE EXISTING UNIFORM DEFINITION FOR
  

 7   CONTINUITY AND SEVERABILITY OF PROVISIONS?
  

 8      A.  YES.
  

 9      Q.  SECTION 1051.27, THE EXISTING UNIFORM DEFINITION FOR
  

10   HANDLER RESPONSIBILITY FOR RECORDS AND FACILITIES?
  

11      A.  YES.
  

12      Q.  AND FINALLY, 1051.28, WOULD BE THE EXISTING UNIFORM
  

13   DEFINITION FOR TERMINATION OF OBLIGATIONS?
  

14      A.  YES.
  

15      Q.  I APPRECIATE THAT.  THANK YOU FOR ENTERTAINING ME
  

16   THROUGH THAT EXERCISE.
  

17          IF YOU WOULD LIKE TO MOVE ALONG NOW, TALK A LITTLE BIT
  

18   ABOUT SECTION 60, 61, AND 62.
  

19       JUDGE CLIFTON:  WOULD THIS BE A GOOD TIME FOR A BREAK?
  

20   THIS IS GETTING -- THIS IS ABOUT TO BE STRENUOUS.  WE HAVE BEEN
  

21   CONFINED FOR AWHILE.  LET'S, IT IS ALMOST 3:30.  PLEASE BE BACK
  

22   AND READY TO GO AT 3:45.
  

23       (WHEREUPON, A BREAK WAS TAKEN.)
  

24       JUDGE CLIFTON:  WE'RE BACK ON RECORD AT 3:45.
  

25           MR. RICHMOND, YOU MAY PROCEED.
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 1   BY MR. RICHMOND:
  

 2      Q.  BILL RICHMOND, USDA.  THANK YOU, YOUR HONOR.  AND THANK
  

 3   YOU, MR. WEGNER.
  

 4          I UNDERSTAND YOU DON'T WORK FOR THE DEPARTMENT OF,
  

 5   CALIFORNIA DEPARTMENT OF FOOD AND AGRICULTURE, BUT I WOULD
  

 6   REALLY APPRECIATE IT IF YOU COULD MAYBE, PERHAPS IN YOUR OWN
  

 7   WORDS, DESCRIBE TO US THE FLUID MILK FORTIFICATION SCHEME THAT
  

 8   EXISTS HERE IN CALIFORNIA.  AND IF YOU DON'T FEEL COMFORTABLE
  

 9   DOING THAT, THAT'S FINE, TOO.
  

10      A.  YEAH, ACTUALLY, I DON'T FEEL COMFORTABLE.  I'LL BE
  

11   STRAIGHTFORWARD THAT THE LANGUAGE WAS, THE INTENT OF THE
  

12   LANGUAGE CLEARLY WAS TO MIMIC THE FORTIFICATION TREATMENT IN
  

13   CALIFORNIA.  AND I THINK AS HAS BEEN DISPLAYED HERE IN SOME OF
  

14   MY CROSS, THERE'S SOME PLACES WHERE IT'S PROBABLY NOT EXACTLY
  

15   THE SAME.  AS I HAVE MENTIONED BEFORE, WE ARE OPEN TO THAT
  

16   DISCUSSION FROM THE FOLKS WHO KNOW THE FORTIFICATION ALLOWANCE
  

17   AND WHO WILL BE LISTENING TO THE PROPOSAL, TOO.
  

18      Q.  OKAY.  I WOULD LIKE TO WALK THROUGH JUST A COUPLE OF
  

19   QUESTIONS REGARDING FORTIFICATION IN YOUR PROPOSAL, AND IF YOU
  

20   CAN ANSWER, GREAT.  IF NOT, THAT'S FINE, TOO.
  

21      A.  FAIR ENOUGH.
  

22      Q.  SO AS PROPOSED IN SECTION 60(A)(3) AND (4), IT APPEARS
  

23   TO CONTAIN CALCULATIONS OF FORTIFICATION CREDITS THAT SEEM
  

24   SIMILAR, AS YOU STATED, TO THE CALIFORNIA STATE ORDER.  AS
  

25   WRITTEN, THESE CREDITS APPEARED ONLY -- SORRY, AS WRITTEN,
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 1   "THESE CREDITS APPEAR TO APPLY TO ALL CLASS I PRODUCTS
  

 2   FORTIFIED, WHETHER OR NOT THE FORTIFICATION WAS MEANT TO MEET
  

 3   CALIFORNIA STATE STANDARDS."
  

 4          ARE YOU AWARE THAT NO OTHER FEDERAL ORDER GIVES CREDITS
  

 5   FOR FORTIFICATION?
  

 6      A.  I'M NOT FULLY AWARE OF THAT, ACTUALLY.
  

 7      Q.  OKAY.  CURRENTLY, FEDERAL ORDERS DO NOT PROVIDE ANY
  

 8   KIND OF CREDIT FOR FLUID MILK FORTIFICATION, JUST FOR YOUR
  

 9   INFORMATION.
  

10           DOES YOUR PROPOSAL INTEND TO GIVE CREDITS ON ALL
  

11   FORTIFICATION, WHETHER IT WAS DONE WITH THE INTENTION OF
  

12   MEETING STATE STANDARDS OR NOT?
  

13      A.  I WOULD HAVE TO DEFER THAT TO SOMEONE WHO IS MORE
  

14   KNOWLEDGEABLE IN THE PROPOSAL TEAM.
  

15      Q.  OKAY.  I THINK THEN, PROBABLY AT THIS POINT, I -- WE
  

16   SHOULD PROBABLY WAIT UNTIL WE HAVE SOMEONE ELSE FROM YOUR TEAM
  

17   ON THE STAND TO ANSWER THE REMAINING QUESTIONS.
  

18      A.  THAT'S A QUESTION?  YEAH, THAT SOUNDS VERY REASONABLE
  

19   TO ME.
  

20      Q.  I THINK THAT SOUNDS REASONABLE TO US, TOO.  OKAY.
  

21          OUR PREVIOUS DISCUSSION WAS IN REGARDS TO ESTABLISHING
  

22   PROVISIONS FOR THE PROPOSED CALIFORNIA STATE ORDER THAT ARE
  

23   CONSISTENT IN UNIFORM WITH EXISTING FEDERAL ORDER PROVISIONS.
  

24   YET, THE CALCULATION OF THE PPD, AND FORGIVE ME, YOU HAVE GIVEN
  

25   EXCELLENT DESCRIPTION OF THE MECHANICS OF THE PROPOSED PPD
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 1   CALCULATION, WE JUST WANT TO GIVE YOU THE OPPORTUNITY TO
  

 2   PROVIDE US WITH AN OVERVIEW OF, A LITTLE MORE ABOUT THE WHY.
  

 3      A.  SURE.
  

 4      Q.  IS IT A PRODUCER INCOME?  IS IT A WAY TO INCREASE
  

 5   PRODUCER INCOME?  IS IT A WAY TO DECREASE VOLATILITY?  IS IT AN
  

 6   ACCOUNTING IMPROVEMENT?  IS IT ALL THREE?  HELP US UNDERSTAND
  

 7   THE BEST WE CAN.
  

 8      A.  WELL, IN THIS -- IT'S FUNNY.  WHEN TALKING ABOUT MILK
  

 9   PRICING AND REDUCING COMPLEXITY, IT ALWAYS GET A LITTLE SMIRK
  

10   FROM MOST PEOPLE.  BUT MY EXPERIENCE IN THE TEN YEARS BACK WITH
  

11   LAND O'LAKES, AND I THINK THE TEAM MEMBERS OF PROPOSAL 1, NO
  

12   HOW THE PPD HAS BEEN A CHALLENGE TO EXPLAIN TO DAIRYMEN IN
  

13   FEDERAL MILK ORDERS.
  

14          AND I THINK SOMEONE, I CAN'T REMEMBER WHO, BUT IN THE
  

15   CROSS, MENTIONED THE NOTION OF A NEGATIVE PPD, IS THAT SIMPLER
  

16   TO EXPLAIN?  NO, THAT'S MORE DIFFICULT TO EXPLAIN.  AND
  

17   INTUITIVELY, WHY AM I SEEING A NEGATIVE PPD ON MY CHECK.  AND
  

18   GENERALLY, IRONICALLY, IT'S DURING THE TIMES WHEN YOU ARE
  

19   SEEING CHEESE INCREASING IN VALUE, SORT OF COUNTERINTUITIVE.
  

20          SO I THINK AS WE SAT DOWN AND THOUGHT ABOUT PUTTING THE
  

21   PPD TOGETHER, WE CAME UP WITH THE NOTION OR PUTTING THE PAY
  

22   PRICE SECTION TOGETHER TO PRODUCERS, WE THOUGHT, HERE'S A WAY
  

23   TO SIMPLIFY IT.  AND IN DISCUSSIONS WITH MARKET ADMINISTRATOR
  

24   STAFF, SAW THAT IT COULD BE DONE WITHOUT TOO MUCH DIFFICULTY.
  

25   AND IT WASN'T AN ATTEMPT TO DO ANYTHING, SMOOTHING OUT, IT
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 1   WASN'T -- PPD IT IS A PAYMENT PER HUNDREDWEIGHT, AND WE SAW
  

 2   THIS WRAPPING IT BACK INTO THE COMPONENTS AS FAIR A WAY TO
  

 3   DISTRIBUTE IT AS WE THOUGHT POSSIBLE.
  

 4          WE REALIZED THAT, I THINK I WAS NOT QUITE THERE WITH
  

 5   THE DISCUSSION THAT PRODUCERS COULD SEE SOMETHING DIFFERENT IN
  

 6   THE VALUE OF THEIR CHECK DEPENDING ON THEIR COMPONENT LEVEL
  

 7   BECAUSE OF THIS CHANGE, BUT WE DIDN'T SEE IT WAS GOING TO BE
  

 8   MATERIAL IN TERMS OF THE IMPACT ON INDIVIDUAL PRODUCERS.  WE
  

 9   KNEW IT COULD BE DONE, IT WAS MATH, AND IT WOULD BE ONE LESS
  

10   THING TO A MARKET WHERE THEY ARE NOT ACCUSTOMED TO SOMETHING
  

11   CALLED A PRODUCER PRICE DIFFERENTIAL, TO REALLY BRING THAT
  

12   EXTRA ELEMENT INTO OUR PRODUCER DISCUSSION.
  

13      Q.  SO GIVEN THE SIGNIFICANT DIFFERENCES IN THE CALIFORNIA
  

14   MILK MARKETING WORLD, THIS WOULD BE A GREAT TIME TO PERHAPS
  

15   IMPROVE ON THE SOMETIMES MISUNDERSTOOD PPD THAT EXISTS IN THE
  

16   FEDERAL MILK MARKETING ORDER WORLD.
  

17      A.  WE THOUGHT IT WAS AN IMPROVEMENT.  WE USED IT AS AN
  

18   IMPROVEMENT, WE DIDN'T SEE IT AS A MATERIAL CHANGE TO THE PAY
  

19   PRICE METHODS.
  

20      Q.  I THINK AT THIS POINT I WOULD LIKE TO TURN IT OVER TO
  

21   HENRY SCHAEFER FROM THE UPPER MIDWEST FEDERAL MILK MARKETING
  

22   ORDER STAFF, AND HE WOULD LIKE TO ASK SOME ADDITIONAL
  

23   QUESTIONS.
  

24       MR. SCHAEFER:  HENRY SCHAEFER, USDA.
  

25   /////
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 1                        CROSS-EXAMINATION
  

 2   BY MR. SCHAEFER:
  

 3      Q.  GOOD AFTERNOON, TOM.
  

 4      A.  GOOD AFTERNOON, HENRY.
  

 5      Q.  I BELIEVE MR. VETNE ASKED SOMETHING ABOUT THE PPD NOT
  

 6   BEING CALCULATED ANY LONGER.  AND IN LOOKING AT YOUR ORDER
  

 7   LANGUAGE, AND I BELIEVE YOU ALSO MENTIONED THIS, IT IS
  

 8   CALCULATED IN THERE IN SECTION 61(E) AND THAT WOULD GIVE YOU,
  

 9   WHAT THAT, BY THE TIME YOU GOT DONE WITH THAT CALCULATION, THE
  

10   CURRENT PPD AS WE KNOW IT IN OTHER FEDERAL ORDERS; IS THAT
  

11   CORRECT?
  

12      A.  THAT'S CORRECT.  IT WOULD STILL BE CALCULATED AND IT
  

13   WOULD STILL BE ANNOUNCED.
  

14      Q.  AND THEN, REALLY ALL YOU ARE DOING BEYOND THAT IS
  

15   DISTRIBUTING ACROSS THE COMPONENTS IN THIS PARTICULAR CASE AND
  

16   THE RELATIONSHIP OF THEIR VALUE THAT THEY MAKE UP OF THE
  

17   CLASS III PRICE, IF I UNDERSTOOD IT CORRECTLY.
  

18      A.  YOU ARE CORRECT.
  

19      Q.  AND SO IN SOME RESPECTS, THE IMPACT THAT YOU WOULD SEE
  

20   ON PRODUCER'S CHECKS WOULD PROBABLY BE VERY MINIMAL, BECAUSE OF
  

21   COURSE THEY ARE GOING TO STILL GET PAID ON WHAT WOULD HAVE BEEN
  

22   THE ORIGINAL VALUE OF THE CLASS, OF THE FAT PROTEIN AND OTHER
  

23   SOLIDS, WITH IN ADDITION TO THAT, ADDITION OR SUBTRACTION TO
  

24   THAT VALUE?
  

25      A.  YOU ARE CORRECT.

1710



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1      Q.  THANK YOU.  I'M SORRY -- I BELIEVE MR. VETNE OR
  

 2   MR. ENGLISH ALSO INDICATED OTHER METHODS OF DOING THIS KIND OF
  

 3   CALCULATION, DISTRIBUTING THIS VALUE ACROSS THE COMPONENTS.  I
  

 4   BELIEVE YOU MENTIONED THERE WERE SOME OTHER ONES THAT YOU HAD
  

 5   TENTATIVELY LOOKED AT.
  

 6          IF USDA OR THE SECRETARY FINDS THAT THERE MAY BE OTHER
  

 7   ALTERNATIVES, ARE YOU ENTIRELY OPPOSED TO THEM LOOKING AT THOSE
  

 8   AND/OR SUGGESTING THOSE?
  

 9      A.  NO, WE ARE NOT.
  

10      Q.  THANK YOU.
  

11                  CROSS-EXAMINATION (CONTINUED)
  

12   BY MR. RICHMOND:
  

13      Q.  BILL RICHMOND, USDA.  ONE ADDITIONAL QUESTION.  COULD
  

14   YOU TALK A LITTLE BIT ABOUT WHY THE COOPS ELECTED TO NOT
  

15   INCLUDE AN ADJUSTMENT FOR SOMATIC CELLS IN THE PROPOSAL?
  

16      A.  WELL, AS I RECALL THE DISCUSSION, WHEN WE, AS THE THREE
  

17   COOPS SPOKE WITH OUR PRODUCERS AND THEIR MEMBER-OWNERS ABOUT
  

18   THIS, THE PREFERENCE WAS TO NOT INCLUDE A SOMATIC CELL IN THE
  

19   REGULATED PRICE, SO WE AGREED AND MOVED WITHOUT IT.
  

20      Q.  IS THAT SOMETHING THAT CURRENTLY EXISTS?
  

21      A.  I BELIEVE THERE'S SOME SOMATIC CELL.  YEAH, THERE'S
  

22   SOMATIC CELL PROGRAMS THAT ARE PAID WITHIN THE CALIFORNIA MILK
  

23   SYSTEM AS IT IS.
  

24      Q.  OKAY.  SO THIS WOULD BE A DEPARTURE FROM WHAT -- AND I
  

25   UNDERSTAND --
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 1      A.  NOT -- I MISSPOKE.  I MEANT TO SAY THAT THERE'S
  

 2   INDIVIDUAL HANDLER SOMATIC CELLS, BUT THERE IS NOT A SOMATIC
  

 3   CELL ADJUSTMENT IN THE CURRENT SYSTEM HERE.
  

 4      Q.  I UNDERSTAND.
  

 5       JUDGE CLIFTON:  SO JUST SO I'M FOLLOWING ALONG, WE'RE ON
  

 6   PAGE 19 NOW, AREN'T WE?
  

 7       MR. RICHMOND:  YOUR HONOR, I WAS ACTUALLY REFERENCING
  

 8   EXHIBIT 35 THE LAST PAGE, BUT LET ME TURN TO PAGE 19.
  

 9       JUDGE CLIFTON:  OKAY.  IN FACT, I WOULD ASK MR. WEGNER,
  

10   RIGHT NOW, PLEASE TO READ THE FIRST FULL PARAGRAPH ON PAGE 19.
  

11       MR WEGNER:  BEGINNING IN THE CALIFORNIA ORDER?
  

12       JUDGE CLIFTON:  BEGINNING "PRODUCERS WILL BE PAID."
  

13       MR. WEGNER:  OH, I'M SORRY.  UP HERE.  I'M SORRY.
  

14                PRODUCERS WILL BE PAID TWICE PER MONTH BASED ON
  

15                MCP CALCULATIONS.  THEY WILL BE PAID FOR POUNDS OF
  

16                BUTTERFAT, PROTEIN, AND OTHER SOLIDS.  ALL
  

17                PRODUCERS IN THE FMMO WILL RECEIVE THE SAME
  

18                COMPONENT PRICES.  THERE WILL BE NO SOMATIC CELL
  

19                COUNT ADJUSTMENTS INCLUDED IN THE REGULATED
  

20                PRICES.  THERE WILL BE NO PRODUCER LOCATION
  

21                DIFFERENTIALS.
  

22       MR. RICHMOND:  THANK YOU FOR THE REMINDER.  I THINK WE HAVE
  

23   ONE ADDITIONAL QUESTION FROM THAT SAME PARAGRAPH WHILE WE ARE
  

24   HERE.
  

25   BY MR. RICHMOND:
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 1      Q.  CAN YOU SPEAK TO A LITTLE BIT ABOUT THE FINAL SENTENCE
  

 2   IN THAT PARAGRAPH REGARDING THE LACK OF PRODUCER LOCATION
  

 3   DIFFERENTIALS?
  

 4      A.  YEAH, I THINK YOU ARE GOING TO HEAR MUCH MORE ABOUT
  

 5   THAT WHEN WE DISCUSS OUR TRANSPORTATION CREDIT SYSTEM.  WE FELT
  

 6   IT WAS A MORE EFFICIENT WAY TO USE A TRANSPORTATION CREDIT
  

 7   BASED ON MILES ACTUALLY MOVED AS OPPOSED TO A PRODUCER LOCATION
  

 8   ADJUSTMENT APPROACH.
  

 9      Q.  WE LOOK FORWARD TO THAT.  THOSE ARE ALL THE QUESTIONS
  

10   THAT WE HAVE AT THIS TIME.  WE APPRECIATE IT VERY MUCH.
  

11      A.  THANK YOU.
  

12       MR. ENGLISH:  CHIP ENGLISH.  I DON'T THINK HEARD THIS
  

13   DISCUSSED.  PAGE 22, WITH RESPECT TO REFERENCE TO ANNOUNCEMENT
  

14   OF PRODUCER PRICES.  YOU BOLDED IN THE FIRST SENTENCE, ON/OR
  

15   BEFORE THE 14TH DAY AFTER THE END OF THE MONTH.
  

16           AND I BELIEVE IT IS BOLDED, BECAUSE I GO BACK AND LOOK
  

17   AT THE INITIAL PETITION, BECAUSE THAT'S ACTUALLY A CHANGE FROM
  

18   WHAT YOU SUBMITTED THAT'S PART OF THE PROPOSAL 1; IS THAT
  

19   CORRECT?
  

20       MR. WEGNER:  THAT'S CORRECT.  I THINK MR. BESHORE HELPED
  

21   POINT THAT OUT.
  

22       MR ENGLISH:  I APOLOGIZE.  I DIDN'T HEAR IT.  ALL RIGHT.
  

23   THANK YOU.
  

24       MR. WEGNER:  UH-HUH.
  

25       MR RICHMOND:  BILL RICHMOND, USDA.  I APPRECIATE
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 1   MR. ENGLISH'S POINT, AND ALSO FOR REMINDING ME AGAIN, ONE
  

 2   ADDITIONAL QUESTION FROM PAGE 22.
  

 3           UNDER 1051.62, ANNOUNCEMENT OF PRODUCER PRICES.  WE
  

 4   UNDERSTAND WHERE:  (A) THE PRODUCER PROTEIN PRICE; (B) THE
  

 5   PRODUCER OTHER SOLIDS PRICE; (C) PRODUCER BUTTERFAT PRICE;
  

 6   (D) WHERE THOSE PRICES COME FROM.
  

 7           WE'RE A LITTLE UNSURE OF WHERE THE DESCRIPTION UNDER
  

 8   (A.1) THE QUOTA PREMIUM FOR NONFAT SOLIDS COMES FROM AT THIS
  

 9   POINT.  WILL THAT BE ADDRESSED WHEN WE GET INTO THE DISCUSSION
  

10   ON QUOTA?
  

11       MR. WEGNER:  WHEN I GET FINISHED, I KNOW SOMEONE WHO WILL
  

12   BE SPEAKING TO THAT DIRECTLY, AND THAT WILL BE COMING SOON.
  

13       MR. RICHMOND:  PERFECT.  THANK YOU.
  

14       MR. WEGNER:  THAT'S A YES.
  

15       MR. RICHMOND:  THANKS.
  

16       MR. VETNE:  JOHN VETNE, FROM HILMAR, AND I JUST HAD ONE
  

17   SHORT SERIES OF QUESTIONS.
  

18                  CROSS-EXAMINATION (CONTINUED)
  

19   BY MR. VETNE:
  

20      Q.  I ASKED YOU A QUESTION BEFORE ABOUT YOUR MEMBERSHIP
  

21   POUNDS IN CALIFORNIA, AND YOU SAID YOU DIDN'T WANT TO REVEAL
  

22   THAT.  I TOOK THAT AS A PRESENT TENSE DISINCLINATION.
  

23          I DON'T HAVE A PAPER COPY, BUT DO YOU RECALL A FEW
  

24   YEARS AGO AUTHORING AN ARTICLE TITLED "ASPECTS OF COMPLEXITY,
  

25   CURRENT AND EMERGING ISSUES IN THE AGRI-BUSINESS, TOM WEGNER,
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 1   LAND O'LAKES, JUNE 27, 2011?"
  

 2      A.  IN WHAT PUBLICATION WAS THIS?
  

 3      Q.  I'LL SHOW IT TO YOU.
  

 4      A.  I DON'T BELIEVE THIS IS A PUBLICATION, THIS IS A POWER
  

 5   POINT SLIDE.
  

 6      Q.  OKAY.  YOU ARE RIGHT.
  

 7      A.  AND I AM TRYING TO RECALL IF IT WAS WITH THE FARM
  

 8   FOUNDATION PERHAPS.
  

 9      Q.  MY -- YOU RECALL A POWER POINT SLIDE; IS THAT CORRECT?
  

10      A.  I RECALL A LOT OF POWER POINT SLIDES.
  

11      Q.  AND IT WAS IN 2011, AND IT TALKS ABOUT YOU HAD MEMBER
  

12   FARMS IN THREE REGIONS; THE WEST, UPPER MIDWEST, AND EAST; IS
  

13   THAT CORRECT?
  

14      A.  WE DO HAVE MEMBERS IN BOTH OF THOSE -- ALL THREE OF
  

15   THOSE REGIONS.
  

16      Q.  THREE OF THOSE REGIONS?
  

17      A.  THREE OF THREE.
  

18      Q.  AND IN THIS POWER POINT YOU INDICATED YOUR POUNDS,
  

19   TOTAL POUNDS COOPERATIVE OF ABOUT 12.7 BY REGION TOTAL, IT SAYS
  

20   TOTAL POUNDS, MILLION POUNDS.  IN THE WEST, 5.8; UPPER MIDWEST,
  

21   3.9; AND THE EAST, 2.9.  AT SOME POINT PRIOR TO JUNE 11, IS
  

22   THAT AN ACCURATE CHARACTERIZATION OF HOW THOSE PRODUCT POUNDS,
  

23   ARE FARMED?  MILK PRODUCTS ARE MIXED?
  

24      A.  I THINK THAT WAS FAIR AT THAT POINT.
  

25      Q.  OKAY.  AND COWS PER FARM IN THE WEST AN AVERAGE OF
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 1   ABOUT 1,120; IN THE UPPER MIDWEST, ABOUT 190; AND IN THE EAST
  

 2   ABOUT 90?
  

 3      A.  AND I BELIEVE ALL I DID WAS TAKE THE PRODUCTION PER COW
  

 4   AND DIVIDE THAT VOLUME.
  

 5      Q.  AND IS THAT COWS PER FARM PRETTY CLOSE TO WHAT YOUR
  

 6   AVERAGE IS NOW, OR HAS THAT CHANGED SIGNIFICANTLY?
  

 7      A.  I COULDN'T SPEAK TO IT.  HAVEN'T DONE THE CALCULATION
  

 8   SINCE THEN, ACTUALLY.
  

 9      Q.  THAT'S IT.  I JUST WANTED TO FOLLOW UP.  THANK YOU,
  

10   VERY MUCH.
  

11       JUDGE CLIFTON:  ARE THERE OTHER QUESTIONS FOR MR. WEGNER?
  

12   MR. BESHORE?
  

13                      REDIRECT EXAMINATION
  

14   BY BESHORE:
  

15      Q.  THANK YOU.  MARVIN BESHORE.
  

16          A COUPLE OF QUESTIONS ON REDIRECT, MR. WEGNER.
  

17           FIRST OF ALL, COULD YOU GO TO PAGE 21 OF EXHIBIT 34?
  

18      A.  YES.
  

19      Q.  THIS IS A TYPO THAT I -- I'M NOT SURE IT WAS CORRECTED.
  

20   I WANT TO CORRECT IT WHILE WE'RE HERE.
  

21          IN SUBPARAGRAPH (E) THERE'S A REFERENCE IN THERE
  

22   INTERNALLY TO PAREN (E), WHICH IS IMPOSSIBLE.
  

23      A.  YEAH.
  

24      Q.  OKAY.  WOULD YOU AGREE WITH ME THAT THAT SHOULD REFER
  

25   TO THE PRIOR PARAGRAPH (D), BECAUSE THIS IS A SEQUENCE OF
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 1   MATHEMATICAL STEPS WHICH FOLLOW EACH OTHER IN SEQUENCE?
  

 2      A.  YES.
  

 3      Q.  OKAY.  AND I WOULD REQUEST, YOUR HONOR, THAT THAT
  

 4   CORRECTION BE APPROPRIATELY MADE ON THE RECORD EXHIBIT.  RECORD
  

 5   COPY OF EXHIBIT 34.
  

 6       JUDGE CLIFTON:  ALL RIGHT.  SO THE CHANGE THAT MS. FRISIUS
  

 7   WILL MAKE IS ON PAGE 21 OF EXHIBIT 34 ON THE RECORD COPIES, AND
  

 8   IN THE SECOND TO THE LAST PARAGRAPH, THE SUBSECTION IS (E), AND
  

 9   IN THE SECOND LINE IT REFERS TO PARAGRAPH (E), WHICH WAS A
  

10   MISTAKE.  INSTEAD OF (E) -- (E) WILL BE STRICKEN AND A LITTLE
  

11   ARROW POINTING UP TO SOME SPACE TO WRITE IN, THERE WILL BE A
  

12   (D) LIKE DOG.
  

13       MR. BESHORE:  THANK YOU, YOUR HONOR.
  

14       JUDGE CLIFTON:  YOU'RE WELCOME.
  

15   BY MR. BESHORE:
  

16      Q.  MR. WEGNER, WITH RESPECT TO THE QUESTION FROM THE
  

17   DEPARTMENT'S WITNESSES, DEPARTMENT'S STAFF ON SOMATIC CELL
  

18   COUNT, MAYBE THIS IS FROM MR. VETNE ALSO -- ANYWAY, JUST FOR
  

19   CLARITY, IN THE CURRENT FEDERAL ORDER SYSTEM, SOME MILK PRICING
  

20   ORDERS HAVE WITHIN THEIR REGULATORY PAYMENT PROGRAMS A SOMATIC
  

21   CELL COUNT ADJUSTER?
  

22      A.  YES.
  

23      Q.  AND SOME MULTIPLE COMPONENT PRICING ORDERS IN THE
  

24   CURRENT SYSTEM DO NOT HAVE A SOMATIC CELL COUNT ADJUSTER WITHIN
  

25   THEM?
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 1      A.  YES, THAT'S CORRECT.
  

 2      Q.  FOR THE CALIFORNIA ORDER IT WAS THE COLLECTIVE WISH OF
  

 3   THE PRODUCER COOPERATIVE PROPONENTS THAT YOU GO WITH THE NOT
  

 4   HAVING IT PROGRAMMED?
  

 5      A.  THAT'S CORRECT.
  

 6      Q.  OKAY.  ON THE PPD REPLACEMENT ISSUE, AND THE LAST PAGE
  

 7   OF EXHIBIT 35, AND JUST TO BE REAL SIMPLE, AND MAYBE CLEAR,
  

 8   CURRENTLY THE PPD VALUE, WHICH ON YOUR TABLE WAS $11,178 AND
  

 9   SOME ADDITIONAL DOLLARS IN DECEMBER OF 2013 IN ORDER 30,
  

10   CURRENTLY THAT VALUE IS DISTRIBUTED TO THE PRODUCERS IN THE
  

11   ORDER ON A PER HUNDREDWEIGHT BASIS?
  

12      A.  THAT'S CORRECT.
  

13      Q.  CORRECT?  OKAY.  SO EVEN THOUGH IT'S A MULTIPLE
  

14   COMPONENT PRICING ORDER.  AND THEY ARE ALL GETTING PAID SO MUCH
  

15   PER POUND OF PROTEIN, AND SO MUCH PER POUND OF OTHER SOLIDS,
  

16   AND SO MUCH PER POUND BUTTERFAT, THE PPD IS DISTRIBUTED ON A
  

17   PER HUNDREDWEIGHT BASIS?
  

18      A.  CORRECT.
  

19      Q.  SO IN OUR PROPOSED PROPOSAL 1, THE PROPOSAL, CALIFORNIA
  

20   FEDERAL ORDER, IF YOU HAVE RECOMMENDED A PROCEDURE WHERE THAT
  

21   VALUE WOULD BE DISTRIBUTED AMONG THE COMPONENTS AND NOT BE PER
  

22   HUNDREDWEIGHT BASIS?
  

23      A.  CORRECT.
  

24      Q.  OKAY.  NOW, WITH RESPECT TO THE IMPACT ON A HIGH-SOLIDS
  

25   PRODUCER, IN GENERAL AND IN CONCEPT, IF PPD'S POSITIVE, WHAT
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 1   WOULD BE THE IMPACT ON THE HIGHER THAN AVERAGE MARKET SOLIDS
  

 2   PRODUCER?
  

 3      A.  THEY WILL BENEFIT.
  

 4      Q.  IT WOULD BE A POSITIVE BENEFIT?
  

 5      A.  POSITIVE BENEFIT.
  

 6      Q.  AND FOR THE HIGHER THAN AVERAGE SOLIDS PRODUCER WHEN
  

 7   THE PPD, IN A SITUATION WHERE THE PPD HAPPENED TO BE NEGATIVE,
  

 8   WHAT WOULD THE IMPACT BE?
  

 9      A.  BE A LARGER NEGATIVE.
  

10      Q.  SO IS IT FAIR TO SAY THAT WHILE THERE ARE -- WHILE
  

11   THERE ARE NEGATIVE PPD'S IN FEDERAL ORDERS SUCH AS ORDER 30,
  

12   THAT'S THE EXCEPTION.  AND THE RULE IS THAT THE PPD'S ARE
  

13   POSITIVE?
  

14      A.  MORE TYPICALLY THEY ARE POSITIVE SINCE THE CHANGES.
  

15      Q.  SO ASSUMING THAT WOULD BE THE CASE IN THE CALIFORNIA
  

16   FEDERAL ORDER, MORE OFTEN THAN NOT THE HIGHER-SOLIDS PRODUCER
  

17   WOULD HAVE SOME SLIGHT BENEFIT FROM DISTRIBUTING THE PPD DOLLAR
  

18   VALUE ON A SOLIDS BASIS OR A COMPONENTS BASIS, RATHER THAN A
  

19   PER HUNDREDWEIGHT BASIS?
  

20      A.  I THINK THAT'S REASONABLE.
  

21      Q.  OKAY.  NOW, THERE'S BEEN REFERENCE TO FOB PRICING
  

22   ADJUSTERS IN FORMULAS, PRESENTLY IN SOME OF THE CDFA FORMULAS,
  

23   OR IN SOME OF THE CDFA CLASS 4A AND 4B PRICE FORMULAS OVER THE
  

24   YEARS.  ARE THERE ANY FOB ADJUSTERS IN PROPOSAL, ON THE
  

25   MANUFACTURING PRICE, CLASS III AND IV PRICES IN PROPOSAL NUMBER
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 1   1?
  

 2      A.  NO, THERE ARE NOT.
  

 3      Q.  ARE THE VALUES REPRESENTED OR SORT OF EMBEDDED IN THE
  

 4   FOB ADJUSTERS, NEVERTHELESS REFLECTED IN THE FORMULAS IN
  

 5   PROPOSAL 1 FOR CLASS III AND IV?
  

 6      A.  YES.
  

 7      Q.  CAN YOU JUST TELL US WHAT HOW THAT IS OR WHY THAT IS?
  

 8      A.  CALIFORNIA IS INCLUDED IN THE CURRENT SURVEY FOR, I
  

 9   GUESS THE NDPSR, THAT GOES INTO THE CLASSIFIED PRICING
  

10   FORMULAS, SALE PRICES OF CALIFORNIA PRODUCT APPEARS IN THOSE.
  

11      Q.  SO PRODUCT MANUFACTURED IN CALIFORNIA, SOLD IN
  

12   CALIFORNIA, IS INCLUDED IN THE -- IN THE PSR SURVEY FOR BUTTER?
  

13      A.  FOR BUTTER, FOR CHEESE, AND FOR --
  

14      Q.  AND FOR MILK POWDER?  NONFAT DRY MILK?
  

15      A.  NONFAT DRY MILK, CORRECT.
  

16      Q.  AND THEREFORE, SINCE THOSE PRICES ARE ACTUAL PRICES,
  

17   FOB PLANTS, CORRECT?
  

18      A.  CORRECT.
  

19      Q.  BY REGULATION, BY DEFINITION?
  

20      A.  CORRECT.
  

21      Q.  AND, THEREFORE, THE FOB CALIFORNIA PRICES ARE ALREADY
  

22   BILLED IN?
  

23      A.  THEY ARE.
  

24       JUDGE CLIFTON:  MR. WEGNER, WHAT DOES NDPSR STAND FOR?
  

25       MR. WEGNER:  NATIONAL DAIRY PRODUCT SALES REPORT.
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 1       JUDGE CLIFTON:  THANK YOU.
  

 2   BY MR. BESHORE:
  

 3      Q.  YOU WERE ASKED SOME QUESTIONS AND PROVIDED SOME
  

 4   TESTIMONY REGARDING YOUR ORAL AND CHEESE PLANT IN CALIFORNIA.
  

 5   DO YOU CARE, AND IT REFERENCES TO THAT AREA OF THE MILK SHED,
  

 6   ETCETERA, DO YOU CARE TO GIVE US ANY INFORMATION ON THE SIZE OF
  

 7   THAT PLANT?
  

 8      A.  THAT'S -- THAT PLANT TAKES IN ABOUT A MILLION POUNDS A
  

 9   DAY.
  

10      Q.  WITH RESPECT TO BASIS RISK, AND YOUR PROPOSED ORDER
  

11   THERE'S SOME QUESTIONS WHETHER THE PPD CALCULATION MIGHT
  

12   INCREASE BASIS RISK PERHAPS.
  

13          DO YOU REMEMBER THAT?
  

14      A.  I DO RECALL THAT.
  

15      Q.  OKAY.  NOW, ONE OF YOUR MEMBERS IN CALIFORNIA,
  

16   MR. FERNANDEZ, TESTIFIED EARLIER THIS WEEK TO HIS STRUGGLES
  

17   WITH BASIS RISK AND RISK MANAGEMENT UNDER THE CURRENT SYSTEM.
  

18   DO YOU RECALL THAT?
  

19      A.  YES, I DO RECALL THAT.
  

20      Q.  ALL RIGHT.  SO WHAT WOULD BE THE -- IN TERMS OF THE
  

21   ABILITY OF CALIFORNIA DAIRY FARMERS TO UTILIZE RISK MANAGEMENT
  

22   TECHNIQUES, WOULD IT BE A NET POSITIVE OR A NET NEGATIVE FOR
  

23   THE ADOPTION OF PROPOSAL 1?
  

24      A.  I THINK IT WOULD BE A NET POSITIVE AS I UNDERSTAND FROM
  

25   MY MEMBERS, HOW THEY LOOK AT THE BASIS OF CLASS III VERSUS
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 1   THEIR OWN PAY PRICE, THAT THEY ANTICIPATED, EXCUSE ME, MR.
  

 2   BESHORE.
  

 3      Q.  IN YOUR EVALUATION, WOULD BE SPREADING OF PPD OVER THE
  

 4   COMPONENTS HAVE ANY MATERIAL ADVERSE EFFECT UPON THAT?
  

 5      A.  I AM NOT SEEING IT HAVING A MATERIAL IMPACT.
  

 6      Q.  YOU WERE SHOWN AND ASKED QUESTIONS AND ASKED TO READ AT
  

 7   LENGTH BY MR. ENGLISH, SEVERAL EXAMPLES OF TESTIMONY THAT YOU
  

 8   PROVIDED AT CDFA HEARINGS OVER THE YEARS SINCE 2006.
  

 9          DO YOU RECALL THAT?
  

10      A.  I DO RECALL THAT.
  

11      Q.  OKAY.  AND THE MOST RECENT, YOU WERE SHOWN THREE
  

12   TRANSCRIPTS, 2006, 2007, AND 2011.  WAS LAND O'LAKES POSITION
  

13   IN 2011 THE SAME AS IT WAS IN 2006?
  

14      A.  NO, IT WAS NOT.
  

15      Q.  WHY NOT?
  

16      A.  WELL, THINGS CHANGED.  WE MADE CONSCIOUS DECISIONS TO
  

17   CHANGE WHAT WE DO HERE IN CALIFORNIA.  I MENTIONED EARLIER, THE
  

18   DECOMMISSIONING OF THE CHEESE PLANT IN TULARE, AN AGED FACILITY
  

19   THAT WOULD HAVE REQUIRED SIGNIFICANT REINVESTMENT.  WE CHOSE
  

20   NOT TO MAKE THAT REINVESTMENT.  WE ALSO SOLD THE CPI PLANT.
  

21   AGAIN, WE THOUGHT WE COULD DEPLOY THE CAPITAL IN A DIFFERENT
  

22   WAY FOR THE BENEFIT OF MEMBER-OWNERS.
  

23           I BELIEVE, ALSO, THAT THE PRICING SITUATION CHANGED
  

24   QUITE A BIT HERE.  WE SAW WHEY PRICES AT HISTORIC HIGHS, AND
  

25   FRANKLY, OUR MEMBER-OWNERS CAME TO US IN A PRETTY EXPLICIT
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 1   MANNER.  YOU HEAD FROM MR. KASBERGEN, MR. MACHADO,
  

 2   MR. FERNANDEZ, AND MR. CONTENTE, SPEAKING TO THE IMPACT THAT
  

 3   THE WHEY PRICING HAS HAD ON THEIR BUSINESSES.  AND WE FELT THAT
  

 4   WE NEEDED TO MOVE OUR POSITION TO A MEMBER BENEFIT DISCUSSION
  

 5   AROUND AN EQUITY DISCUSSION, AROUND THE 4B PRICING AND THE
  

 6   COMPONENTS THAT MAKE UP THAT 4B.
  

 7      Q.  DO YOU HAVE EXHIBIT 38?
  

 8      A.  I DO.
  

 9      Q.  THIS IS YOUR 2011 TESTIMONY AT CDFA?
  

10      A.  IT IS.
  

11      Q.  OR A PARTIAL TRANSCRIPT OF THE -- A TRANSCRIPT OF YOUR
  

12   TESTIMONY AT THE 2011, JUNE 30, 2011, CDFA HEARING.
  

13          I WANT TO DIRECT YOUR ATTENTION TO PAGE 37, STARTING AT
  

14   LINE 13, THROUGH PAGE 38, LINE 21.  AND I WANT YOU TO READ
  

15   THAT.  BEFORE YOU READ IT, I WANT -- I'M GOING TO ASK YOU, IS
  

16   LAND O'LAKES POSITION IN THIS HEARING TODAY ESSENTIALLY THE
  

17   SAME THAT IT WAS IN 2011, AS IT REMAINED?
  

18      A.  YES.
  

19      Q.  SAME SINCE THAT TIME?
  

20      A.  YES.
  

21      Q.  OKAY.  WOULD YOU READ YOUR TESTIMONY THERE ON, STARTING
  

22   AT PAGE 37, LINE 13, THROUGH PAGE 38, LINE 21?
  

23       MR. WEGNER:
  

24                WHY UPDATE THE WHEY FACTOR?  IN SHORT, THE
  

25                CLASS 4B PRICE IS OUT OF ALIGNMENT WITH THE
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 1                FEDERAL ORDER CLASS III PRICE.  AS A RESULT,
  

 2                CALIFORNIA PRODUCERS ARE NOT BEING TREATED FAIRLY
  

 3                COMPARED TO PRODUCERS SHIPPING TO PROCESSORS
  

 4                REGULATED UNDER FEDERAL MILK MARKETING ORDERS.
  

 5                ADOPTING THE LAND O'LAKES PROPOSAL WILL HELP TO
  

 6                BRING THE CLASS 4B PRICE INTO BETTER ALIGNMENT
  

 7                WITH THE FEDERAL ORDER CLASS III PRICE AND REDUCE
  

 8                THIS PRICE INEQUITY.
  

 9
  

10                AS YOU KNOW, THE CALIFORNIA FOOD AND AGRICULTURE
  

11                CODE SECTION 62(O)(62), STATES, WITH RESPECT TO
  

12                CLASSIFIED PRICES INCLUDING CLASS 4B, THAT, QUOTE,
  

13                'THE METHOD OR FORMULAS SHALL BE REASONABLY
  

14                CALCULATED TO RESULT IN PRICES THAT ARE IN A
  

15                REASONABLE AND SOUND ECONOMIC RELATIONSHIP WITH
  

16                THE NATIONAL VALUE OF MANUFACTURED MILK PRODUCTS.'
  

17
  

18                CURRENTLY, WHEY PRODUCTS HAVE BEEN TRADING AT
  

19                NEARLY 50 CENTS PER POUND, ADDING OVER -- AND HERE
  

20                I HAVE A CHANGE -- $1.00 PER 80, PER
  

21                HUNDREDWEIGHT, TO THE FEDERAL ORDER CLASS III
  

22                PRICE -- INSTEAD OF $1.50.
  

23
  

24                BY STARK CONTRAST, EVEN THOUGH WHEY MARKETS HAVE
  

25                BEEN TRADING AT NEARLY 50 CENTS PER POUND, THE
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 1                CONTRIBUTION OF WHEY'S VALUE TO THE CALIFORNIA
  

 2                CLASS 4B PRICE REMAINS FIXED AT 25 CENTS PER
  

 3                HUNDREDWEIGHT.  CLEARLY THE RELATIONSHIP BETWEEN
  

 4                THE FEDERAL ORDER CLASS III PRICE AND THE
  

 5                CALIFORNIA CLASS 4B HAS NOT, IS NOT, AND WILL NOT,
  

 6                MEET THIS REQUIREMENT OF THE FOOD AND AGRICULTURAL
  

 7                CODE, IF THE 25 CENT FIXED FACTOR REMAINS IN
  

 8                PLACE.  THUS, CALIFORNIA PRODUCERS ARE NOT BEING
  

 9                TREATED EQUITABLY WHEN COMPARED TO PRODUCERS
  

10                SHIPPING TO PROCESSORS REGULATED UNDER FEDERAL
  

11                MILK MARKETING ORDERS OR WHEN COMPARED TO CHEESE
  

12                PROCESSORS WHO BUY MILK FROM HANDLERS WHO
  

13                TYPICALLY POOL THIS MILK ON FEDERAL ORDERS.
  

14   BY MR. BESHORE:
  

15      Q.  THANK YOU.  MR. WEGNER, IN THAT HEARING, DID YOU ALSO
  

16   PROVIDE TESTIMONY WHICH ADDRESSED SOME OF THE ISSUES THAT HAVE
  

17   COME UP IN THIS HEARING, AND CONTINUE TO COME UP IN THIS
  

18   DIALOGUE, SUCH AS WHETHER DEPOOLING OF MILK PROVIDES FEDERAL
  

19   ORDER PLANTS SUCH AN ADVANTAGE THAT CALIFORNIA SHOULD HAVE A
  

20   MUCH LOWER PRICE?
  

21      A.  I BELIEVE I SPOKE TO THAT AS WELL.
  

22      Q.  OKAY.  DID YOU SPEAK TO WHETHER FEDERAL ORDER PLANTS,
  

23   WHETHER THERE ARE SUBSTANTIAL AMOUNTS OF MILK SOLD IN THE
  

24   FEDERAL ORDER SYSTEM BELOW CLASS III PRICES, GIVING THAT THOSE
  

25   PLANTS MAKING THOSE PURCHASES, AN ADVANTAGE OVER WHAT WOULD BE
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 1   THE SITUATION IN CALIFORNIA?
  

 2      A.  I BELIEVE I SPOKE TO THAT AS WELL.
  

 3      Q.  OKAY.  ON THAT POINT, LET'S LOOK AT PAGE 39?
  

 4       JUDGE CLIFTON:  BEFORE YOU GO THERE, I JUST WANT MR. WEGNER
  

 5   TO READ AGAIN, JUST AFTER HE SAYS, NEAR THE TOP OF PAGE 38,
  

 6   JUST AFTER HE SAYS, "AND HERE I HAVE A CHANGE."
  

 7           I JUST WANT HIM TO READ TO THE END OF THAT SENTENCE.
  

 8       MR. WEGNER:
  

 9                AND HERE I HAVE A CHANGE, $1.80 PER HUNDREDWEIGHT,
  

10                TO THE FEDERAL ORDER CLASS III PRICE, INSTEAD OF
  

11                $1.50.
  

12       JUDGE CLIFTON:  THANK YOU.
  

13   BY MR. BESHORE:
  

14      Q.  THANK YOU, YOUR HONOR.  LET'S GO, THEN, TO PAGE 39, AND
  

15   LINE 17 THROUGH 24.  COULD YOU READ THAT REGARDING THE SALES
  

16   OF, SALES BELOW CLASS PRICE OF FEDERAL ORDER MARKETS?
  

17      A.  LAND O'LAKES SELLS CLASS III -- I THINK I HAVE GOT IV
  

18   THERE -- THAT SHOULD BE ROMAN NUMERAL III --
  

19                MILK TO CHEESE PLANTS NOT REGULATED UNDER FEDERAL
  

20                ORDERS, AND ALSO BUYS MILK FROM COOPERATIVES AND
  

21                NONMEMBER PRODUCERS, FOR USE IN OUR OWN CHEESE
  

22                PLANTS LOCATED IN THE UPPER MIDWEST.  TYPICALLY,
  

23                IN ALMOST EVERY CASE, THE PRICE CHARGED FOR MILK
  

24                SOLD TO UNREGULATED CHEESE PLANTS EXCEEDS THE
  

25                FEDERAL ORDER CLASS III MINIMUM PRICE.
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 1      Q.  NOW, WHEN YOU -- WHEN YOU REFER TO UNREGULATED CHEESE
  

 2   PLANTS THERE, IS THAT SYNONYMOUS WITH NON POOLED PLANTS?
  

 3      A.  YES.
  

 4      Q.  AND TURN, THEN, TO PAGE 40.  AND IN THE MIDDLE OF THE
  

 5   PAGE, LINE 14, I BELIEVE YOU BEGIN YOUR DISCUSSION OF DEPOOLING
  

 6   AND HOW ITS DYNAMICS IN THE FEDERAL ORDER MARKETS VERSUS
  

 7   CALIFORNIA.  DO YOU SEE THAT?
  

 8      A.  LINE 14 PERHAPS?
  

 9      Q.  YES.  AND JUST -- JUST LOOKING AT IT, HOW -- HOW FAR
  

10   DOES YOUR DISCUSSION OF THE DEPOOLING ISSUE GO?
  

11      A.  IF I HAVE TO LOOK HERE A MOMENT.  I THINK I GO TO
  

12   DISCUSS THIS UP THROUGH THE TOP OF PAGE 42, LINE 5.
  

13          DOES THAT LOOK RIGHT?  I THINK THAT'S WHAT IT IS.  I
  

14   SEE THAT ON LINE 6, PAGE 42, I START TO TALK ABOUT UPDATING THE
  

15   COST ALLOWANCES.
  

16      Q.  I REALIZE THIS IS A LITTLE BIT OF MATERIAL, BUT I WOULD
  

17   LIKE YOU TO READ THAT TESTIMONY THAT YOU GAVE IN 2011 REGARDING
  

18   THE DEPOOLING ISSUE, MR. WEGNER.
  

19      A.  ALL RIGHT.
  

20                PREVIOUS HEARINGS HAVE ALSO INCLUDED STATEMENTS
  

21                ABOUT THE ADVANTAGES OF DEPOOLING OR THE VOLUNTARY
  

22                CHOOSING BY HANDLERS TO REMOVE A PORTION OF THEIR
  

23                MILK FROM A FEDERAL MILK ORDER.  LET ME OFFER
  

24                ANOTHER PERSPECTIVE ON HOW DEPOOLING IMPACTS
  

25                PRICES PAID TO PRODUCERS.
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 1                FIRSTLY, THERE'S BEEN AN ASSERTION THAT PROCESSORS
  

 2                WHO DEPOOL MILK HAVE AN ADVANTAGE OVER CALIFORNIA
  

 3                PROCESSORS.  LAND O'LAKES AND OTHER HANDLERS WHO
  

 4                DEPOOL MILK, MUST CONTINUE TO COMPETE FOR MILK
  

 5                SUPPLIES.  THEY MUST REMAIN COMPETITIVE IN THEIR
  

 6                MARKETS TO RETAIN THEIR MILK SUPPLY.  PLANTS
  

 7                BUYING MILK DEPOOLED BY A FEDERAL ORDER HANDLER,
  

 8                MUST STILL PAY THE GOING MARKET VALUE, WHICH IS AT
  

 9                LEAST THE FEDERAL ORDER CLASS III PRICE.
  

10
  

11                BY DEPOOLING, HANDLING FOREGO -- I THINK IT'S
  

12                SUPPOSED TO BE HANDLERS FOREGO RECEIPT OF THE
  

13                PRODUCER PRICE DIFFERENTIAL, THE PPD, BUT MUST
  

14                STILL TYPICALLY PAY THE CLASS III MINIMUM PRICE
  

15                FOR MILK SOLD TO AND PROCESSED AT CHEESE PLANTS.
  

16
  

17                SECONDLY, THE VOLUME OF DEPOOLED MILK HAS DROPPED
  

18                CONSIDERABLY IN RECENT YEARS, IN PART RESULTING
  

19                FROM AMENDMENTS PROPOSED BY PROCESSORS AND
  

20                COOPERATIVES, AND ADOPTED BY PRODUCERS IN THE
  

21                UPPER MIDWEST, CENTRAL, AND MIDEAST FEDERAL
  

22                ORDERS.
  

23
  

24                THESE ARE THE THREE FEDERAL ORDERS, FEDERAL ORDER
  

25                MARKETS, WHERE THE VAST MAJORITY OF DEPOOLING HAS
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 1                OCCURRED.  THE AMENDMENTS LIMIT THE VOLUME OF MILK
  

 2                A HANDLER MAY POOL DURING MOST MONTHS TO 125
  

 3                PERCENT OF THE VOLUME OF MILK POOLED IN THE
  

 4                IMMEDIATELY PRECEDING MONTH.  HANDLERS CAN STILL
  

 5                DEPOOL MILK, BUT THE VOLUME A HANDLER CHOOSES TO
  

 6                DEPOOL WILL DIRECTLY LIMIT THE VOLUME THAT THE
  

 7                HANDLER CAN POOL IN THE FOLLOWING MONTH.  EVIDENCE
  

 8                OF THIS DECREASING VOLUME OF DEPOOLED MILK CAN BE
  

 9                FOUND BY COMPARING VOLUMES DEPOOLED IN 2009 UNDER
  

10                THE FEDERAL ORDERS, TO VOLUMES DEPOOLED IN 2010.
  

11
  

12                FOR EXAMPLE, IN 2009, USDA ESTIMATED THAT HANDLERS
  

13                CHOSE TO DEPOOL, 4.4 BILLION POUNDS OF MILK,
  

14                REPRESENTING JUST OVER 3.3 PERCENT OF THE TOTAL
  

15                VOLUME OF MILK POOLED AND PRICED UNDER FEDERAL
  

16                ORDERS.
  

17
  

18                IN CALENDAR YEAR 2010, USDA ESTIMATED THAT
  

19                HANDLERS CHOSE TO DEPOOL 2.8 BILLION POUNDS OF
  

20                MILK, REPRESENTING JUST OVER 2 PERCENT OF THE
  

21                TOTAL VOLUME OF MILK POOLED AND PRICED UNDER
  

22                FEDERAL ORDERS.
  

23      Q.  ONE OTHER ISSUE THAT YOU MENTIONED, I WANT TO GO TO IN
  

24   THIS TESTIMONY, AND THAT'S ON PAGE 52.  THIS CONCERNS WHAT HAVE
  

25   BEEN CALLED, SOMETIMES REFERRED TO AS BASE PLANS.
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 1          DO YOU RECALL THAT?  SO YOU ARE TALKING ON PAGE 52,
  

 2   WITH RESPECT TO WHAT'S CHANGED SINCE 2007 AND 2008, I BELIEVE,
  

 3   IF YOU LOOK BACK ON PAGE 51, AND THAT'S PERTINENT HERE BECAUSE
  

 4   YOUR TESTIMONY FROM 2006 AND 2007 WAS QUOTED IN CONTRAST WITH
  

 5   2011.
  

 6          SO TALK ABOUT NUMBER 1 THERE IN TERMS OF WHAT HAS --
  

 7   COULD YOU JUST READ WHAT YOU HAVE NOTED AS NUMBER 1 IN TERMS OF
  

 8   WHAT CHANGED IN CALIFORNIA, POST-2007?
  

 9      A.  CERTAINLY.
  

10      Q.  LINES 2 THROUGH 7?
  

11      A.  YES.  EXCUSE ME.  "NUMBER 1" --
  

12       JUDGE CLIFTON:  I'M SORRY, MR. BESHORE, LET'S HAVE HIM BACK
  

13   UP AND LET'S HAVE HIM START ON PAGE 51, LINE 14.
  

14       MR. BESHORE:  SURE.
  

15       MR. WEGNER:
  

16                THINGS HAVE CHANGED SINCE 2007 AND 2008.
  

17                CURRENTLY, THERE'S ADEQUATE CAPACITY TO HANDLE AND
  

18                PROCESS CALIFORNIA'S MILK SUPPLY.  THIS DOES NOT
  

19                MEAN THAT THERE COULD BE SHORT-TERM PROBLEMS ON
  

20                CERTAIN WEEKENDS AND/OR HOLIDAYS WHEN MILK BACKS
  

21                UP OR WHEN ONE OF THE LARGE MANUFACTURING PLANTS
  

22                GOES DOWN FOR MAINTENANCE.  BUT EVEN IN THOSE
  

23                CASES, WHILE SOME OUT-OF-STATE SHIPMENTS MAY BE
  

24                NECESSARY, WE ARE NOT AWARE OF MILK FINDING ITS
  

25                WAY TO LESS ATTRACTIVE ALTERNATIVES, NOR BEING
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 1                SHIPPED OUT-OF-STATE ON A REGULAR BASIS.  THE
  

 2                CURRENT MARKET CONDITIONS DIFFER SIGNIFICANTLY
  

 3                FROM MARKET CONDITIONS OF 2007 AND 2008.
  

 4
  

 5                WHAT HAS CHANGED?  NUMBER 1.  DURING THE PEEK OF
  

 6                THE CRISIS, A LARGE PROPORTION OF THE
  

 7                COOPERATIVES, AND SOME PROPRIETARY FIRMS WITH
  

 8                DIRECT SHIPPERS, ADOPTED A BASE PLAN AND IN SOME
  

 9                CASES PRODUCERS WERE ASSESSED FOR THE COST OF
  

10                DISPOSING OF MILK IN EXCESS OF THE THEIR BASE
  

11                PRODUCTION.
  

12   BY MR. BESHORE:
  

13      Q.  YEAH, WHY DON'T YOU JUST CONTINUE WITH YOUR RECITATION
  

14   OF YOUR NARRATION AND DESCRIPTION OF WHAT CHANGED IN POST-2007
  

15   AND '08 THROUGH THE END OF YOUR DISCUSSION ON THAT.
  

16       MR. WEGNER:
  

17                NUMBER 2.  MILK PRODUCTION HAS DECLINED IN
  

18                CALIFORNIA SINCE 2008.  IN FACT, AVERAGE MILK
  

19                OUTPUT PER DAY WAS 4.3 MILLION POUNDS LESS IN 2009
  

20                THAN IT WAS IN 2008.  THIS OCCURRED FOR AT LEAST
  

21                TWO REASONS; ONE WAS THE BASE PLANS THAT WERE PUT
  

22                IN PLACE; SECONDLY, THE MILK PRICES DECLINED
  

23                SHARPLY FROM THEIR PEAK IN 2007 AND 2008.  IN
  

24                FACT, THE AVERAGE OVER BASE PRICE IN 2007 WAS
  

25                1727, AND BY JULY OF 2009 --
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 1       JUDGE CLIFTON:  GO AHEAD AND EXPRESS THAT IN DOLLARS,
  

 2   PLEASE.
  

 3       MR. WEGNER:  BEG YOUR PARDON.
  

 4                IN FACT, THE AVERAGE OVER BASE PRICE IN 2007 WAS
  

 5                $17.27, AND BY JULY OF 2009, THE OVER BASE PRICE
  

 6                DROPPED TO $9.67, AND THE AVERAGE FOR 2009, WAS
  

 7                ONLY $10.81 PER HUNDREDWEIGHT.  FROM AUGUST OF
  

 8                2007 TO JULY 2009, THE OVER BASE PRICE DROPPED BY
  

 9                52 PERCENT.
  

10
  

11                NUMBER 3.  MILK PROCESSING CAPACITY ON A NET BASIS
  

12                IS SIGNIFICANTLY LARGER TODAY THAN IT WAS IN 2007
  

13                AND 2008.  THERE WAS AN EXPANSION IN CHEESE
  

14                PROCESSING CAPACITY ON THE PART OF TWO FIRMS FOR A
  

15                TOTAL OF 67 LOADS OF MILK PER DAY, AND A
  

16                COMBINATION OF NEW POWDER PLANTS, EXPANSION OF
  

17                CURRENT CAPACITY FOR LAND O'LAKES, AND A REOPENING
  

18                OF AN OLD PLANT THAT PROCESSES POWDER, CONDENSED,
  

19                AND CREAM CHEESE, WHICH ADDED A TOTAL OF 287 LOADS
  

20                A DAY.
  

21
  

22                THERE WERE ALSO SOME LOSSES IN PROCESSING
  

23                CAPACITY.  LAND O'LAKES IDLING A CHEDDAR PLANT AND
  

24                ANOTHER LARGE CHEESE PLANT WAS CLOSED, FOR A TOTAL
  

25                LOSS IN PROCESSING CAPACITY OF 145 LOADS OF MILK
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 1                PER DAY.
  

 2
  

 3                IN SUM, THIS MEANS THAT CALIFORNIA HAS EXPERIENCED
  

 4                A NET INCREASE IN PROCESSING CAPACITY OF ABOUT 209
  

 5                LOADS OF MILK PER DAY THAN AT THE TIME OF THE FALL
  

 6                OF 2007 HEARING.  IT'S TRUE THAT IN 2007 AND 2008,
  

 7                THE CALIFORNIA MILK SUPPLY EXCEEDED PROCESSING
  

 8                CAPACITY, SO WE HAD DEFICIT PROCESSING CAPACITY.
  

 9                BECAUSE THE PROCESSING CAPACITY WAS DEFICIT IN
  

10                2007 AND 2008, IT WOULD BE INACCURATE TO SAY THAT
  

11                WE HAVE EXCESS PROCESSING CAPACITY OF 209 LOADS
  

12                PER DAY.
  

13
  

14                TAKING INTO ACCOUNT THE DEFICIT PROCESSING
  

15                CAPACITY AND THE GROWTH IN PROCESSING CAPACITY AND
  

16                THE GROWTH IN PROCESSING -- TAKING INTO ACCOUNT
  

17                THE DEFICIT PROCESSING CAPACITY AND THE GROWTH IN
  

18                PROCESSING CAPACITY ON A NET BASIS, AND BASED UPON
  

19                INDUSTRY SOURCES, WE BELIEVE CALIFORNIA HAS EXCESS
  

20                PROCESSING CAPACITY OF AN ESTIMATED 80 TO 90 LOADS
  

21                OF MILK PER DAY AS OF APRIL OF 2011.  WE BELIEVE
  

22                THIS TO BE A CONSERVATIVE ESTIMATE.  AT THIS POINT
  

23                IN TIME, THE MANUFACTURING CAPACITY IN CALIFORNIA
  

24                CAN ADEQUATELY HANDLE AND PROCESS CALIFORNIA'S
  

25                MILK OUTPUT.
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 1       MR. BESHORE:  THANK YOU, MR. WEGNER.  YOUR HONOR, MAY I
  

 2   HAVE JUST A MOMENT TO CONFER WITH CO-COUNSEL?  I MAY NOT HAVE
  

 3   ANY FURTHER QUESTIONS.
  

 4   BY MR. BESHORE:
  

 5      Q.  I ONLY HAVE ONE FURTHER QUESTION ON REDIRECT.
  

 6   MR. WEGNER, YOU ARE NOT GOING TO BE HERE TOMORROW, YOU HAVE
  

 7   PLANS TO EXIT?
  

 8      A.  I WILL BE HERE UNTIL 11:15, BUT I COULD LEAVE EARLIER.
  

 9      Q.  BUT YOU HAVE GOT A LOT OF PACKING TO DO, RIGHT?
  

10      A.  I DON'T HAVE ANY OTHER QUESTIONS.
  

11       MR. ENGLISH:  YOUR HONOR, I PROMISE MY RECROSS IS DIRECTLY
  

12   RELATED TO THE REDIRECT WE JUST HEARD.
  

13                       RECROSS-EXAMINATION
  

14   BY MR. ENGLISH
  

15      Q.  SO LET ME START WITH THE LAST PIECE, WHICH WAS THE
  

16   SECTION THAT YOU READ.  SOME OF WHICH YOU ALREADY READ, IN
  

17   ADDITION, DISCUSSION ABOUT CAPACITY ISSUES.  AND WHEN I ASKED
  

18   YOU QUESTIONS EARLIER, YOU INDICATED THAT YOU ALREADY
  

19   IMPLEMENTED A BASE PLAN BY THE TIME THIS TESTIMONY WAS GIVEN,
  

20   CORRECT?
  

21      A.  THE 2011 TESTIMONY?
  

22      Q.  YES.
  

23      A.  YES.
  

24      Q.  OKAY.  BUT AS I ASKED YOU WHEN YOU HAD SOME PROBLEMS IN
  

25   2012, I MAY HAVE ASKED THE QUESTION SORT OF INACCURATELY.  THE
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 1   BASE PLAN, I'M SORRY, YOU DID HAVE SOME CAPACITY ISSUES IN
  

 2   2012, CORRECT?
  

 3      A.  YES.
  

 4      Q.  NOTWITHSTANDING ALL THIS TESTIMONY WHICH YOU SAY YOU
  

 5   HAVE TAKEN CARE OF THE CAPACITY PROBLEMS, BY 2012 IT TURNED
  

 6   AROUND, YOU HAD A CAPACITY PROBLEMS, CORRECT?
  

 7      A.  IN THE EARLY PART OF 2012 THERE WAS A CAPACITY PROBLEM,
  

 8   I AGREE WITH YOU.
  

 9      Q.  AND IT WASN'T JUST FOR LAND O'LAKES, IT WAS GENERALLY
  

10   IN CALIFORNIA AND IN THE WESTERN PART OF THE UNITED STATES,
  

11   CORRECT?
  

12      A.  AS I UNDERSTAND, IT WAS MORE THAN JUST LAND O'LAKES.
  

13      Q.  AND INDEED, AS A RESULT OF THAT, NOTWITHSTANDING THE
  

14   FACT THAT YOU HAD A BASE PLAN, YOU HAD TO SUPPLEMENT YOUR BASE
  

15   PLAN AND MAKE CHANGES TO IT IN ORDER TO ADDRESS THAT
  

16   OVERCAPACITY, CORRECT?
  

17      A.  WE DID THINGS BEYOND THE BASE PLAN, IF THAT'S WHAT YOU
  

18   MEAN, YES.
  

19      Q.  THAT IS TO SAY YOU SENT A LETTER TO YOUR MEMBERS IN
  

20   MARCH OF 2012, AND I'M PERFECTLY HAPPY TO MAKE -- WE ARE UP TO
  

21   39, YOUR HONOR?
  

22       JUDGE CLIFTON:  THANK YOU.  WE WILL LABEL THAT DOCUMENT.
  

23   IT IS A ONE-PAGE DOCUMENT, AS EXHIBIT 39.
  

24            (THEREAFTER, EXHIBIT 39 WAS MARKED
  

25            FOR IDENTIFICATION.)
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 1   BY MR. ENGLISH:
  

 2      Q.  AND IT'S LABELED, LAND O'LAKES, WESTERN INITIATING
  

 3   SUPPLEMENTAL BASE REDUCTION MEASURES, AND BELOW THAT THERE IS A
  

 4   SHARE FOR INTERNET, AND THEN IT SAYS, "FROM LETTER ADDRESSED
  

 5   LAND O'LAKES DAIRY MEMBERS FROM PETE GARBANI, DIRECTOR OF MILK
  

 6   SUPPLY, WESTERN REGION, DATED MARCH 16, 2012."
  

 7          DO YOU RECOGNIZE THE TEXT THAT APPEARS BELOW FROM THE
  

 8   LETTER?
  

 9      A.  YES.
  

10      Q.  THAT'S AN ACCURATE DEPICTION?
  

11      A.  AS FAR AS I KNOW, YES.
  

12      Q.  SO IN THE MIDDLE OF THE FIRST PARAGRAPH IT READS, "AS
  

13   OF THIS WRITING, PRODUCTION WITHIN BOTH THE STATE OF CALIFORNIA
  

14   AND YOUR COOPERATIVE CONTINUES IN UPWARD TREND."  CORRECT?
  

15      A.  YES, THAT'S WHAT IT SAYS.
  

16      Q.  "MORE SPECIFICALLY, WE HAVE RECEIVED OR SOLD OVER 17
  

17   MILLION POUNDS PER DAY IN EARLY MARCH, AND VOLUMES ARE STILL
  

18   GROWING."  CORRECT?
  

19      A.  THAT'S CORRECT.
  

20      Q.  WHY DON'T YOU READ THE NEXT TWO SENTENCES?
  

21      A.  "AS SUCH" THAT PIECE, MR. ENGLISH?
  

22      Q.  YES.
  

23      A.  "AS SUCH, WE CONTINUE TO SEEK ALTERNATIVE MARKETS FOR
  

24   YOUR MILK.  OUR EFFORTS THUS FAR HAVE RESULTED IN DEEP
  

25   DISCOUNTS TO CLEAR THE MARKET, AND AS PRODUCTION CONTINUES TO
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 1   GROW, THESE ALTERNATIVES WILL BECOME INCREASINGLY LESS
  

 2   ATTRACTIVE."
  

 3      Q.  SO IN ORDER TO DISPOSE OF THE SURPLUS MILK IN 2012, YOU
  

 4   HAD TO REACH OUT IN THE MARKET AND PROVIDE DEEP DISCOUNTS,
  

 5   CORRECT?
  

 6      A.  IN THE FIRST QUARTER OF 2012.
  

 7      Q.  WHICH IS LESS THAN A YEAR AFTER YOUR TESTIMONY IN
  

 8   JUNE 30TH OF 2011, WHEN YOU SAID CAPACITY ISSUES HAD BEEN
  

 9   RESOLVED, CORRECT?
  

10      A.  CORRECT.
  

11      Q.  AND THEN YOU LIST THE, SORT OF THE CONSEQUENCES, I
  

12   DON'T THINK WE HAVE TO READ INTO IT.  BOTTOM LINE IS, YOU
  

13   INCREASED, YOU HAD TO PUT IN ADDITIONAL MEASURES TO TRY TO SLOW
  

14   DOWN PRODUCTION, CORRECT?  FINANCIAL MEASURES?
  

15      A.  YES, WE DID.
  

16      Q.  I MOVE THE ADMISSION OF THIS EXHIBIT 39.
  

17       JUDGE CLIFTON:  DOES ANYONE WISH TO QUESTION MR. WEGNER
  

18   BEFORE YOU DECIDE WHETHER YOU HAVE AN OBJECTION?  NO ONE.  IS
  

19   THERE ANY OBJECTION TO THE ADMISSION INTO EVIDENCE OF EXHIBIT
  

20   39?  THERE IS NONE.  EXHIBIT 39 IS ADMITTED INTO EVIDENCE.
  

21            (THEREAFTER, EXHIBIT 39 WAS
  

22            RECEIVED INTO EVIDENCE.)
  

23   BY MR. ENGLISH:
  

24      Q.  NOW, MR. BESHORE ALSO HAD YOU READ SOME MATERIAL WITH
  

25   RESPECT TO DEPOOLING.  CORRECT?
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 1      A.  CORRECT.
  

 2      Q.  AND ON PAGE 40 HE SPECIFICALLY HAD YOU READ THE LINES
  

 3   STARTING PAGE 14 WHERE YOU REFER, "PREVIOUS HEARINGS HAVE ALSO
  

 4   INCLUDED STATEMENTS ABOUT THE ADVANTAGES OF DEPOOLING OR THE
  

 5   VOLUNTARY CHOOSING BY HANDLERS TO MOVE A PORTION OF THEIR MILK
  

 6   FROM A FEDERAL MILK ORDER."  CORRECT?
  

 7      A.  CORRECT.
  

 8      Q.  AND, IN FACT, AS WE DISCUSSED FROM EXHIBIT 36, ONE OF
  

 9   THE STATEMENTS ABOUT THE ADVANTAGES OF DEPOOLING THAT APPEARED
  

10   IN PRIOR TESTIMONY WAS YOUR OWN STATEMENT FROM 2006, CORRECT?
  

11      A.  THAT'S CORRECT.
  

12      Q.  NOW, YOU INDICATED IN YOUR TESTIMONY FOLLOWING THAT,
  

13   THAT YOU SAY, "LAND O'LAKES AND OTHER HANDLERS WHO DEPOOL MILK
  

14   MUST CONTINUE TO COMPETE FOR MILK SUPPLIES."  AND THAT'S A TRUE
  

15   STATEMENT, CORRECT?
  

16      A.  IT IS A TRUE STATEMENT.
  

17      Q.  BUT ISN'T THE DIFFERENCE THAT WHEN YOU DEPOOL, AS YOU
  

18   STATED IN 2006, THAT YOU DON'T HAVE TO SHARE THE CLASS III
  

19   REVENUE WITH OTHER PRODUCERS WHEN YOU DEPOOL THE MILK?
  

20      A.  CORRECT.  BUT YOU WOULD STILL NEED TO RETAIN YOUR MILK
  

21   SUPPLY.
  

22      Q.  BUT YOU ARE NOT HAVING TO SHARE THAT MONEY WITH OTHER
  

23   DAIRY FARMERS, CORRECT?
  

24      A.  CORRECT.  BUT YOU STILL NEED TO RETAIN YOUR MILK
  

25   SUPPLY.
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 1      Q.  I UNDERSTAND.  BUT WHEN YOU SHARE THE MONEY -- IF YOU
  

 2   DON'T HAVE TO SHARE THE MONEY WITH OTHER FARMERS AND YOU GET TO
  

 3   USE IT FOR YOURSELF, DOESN'T THAT ADD TO YOUR ECONOMIC BENEFIT,
  

 4   VIS-A-VIE, THE ENTITIES WHO ARE STILL IN THE POOL?
  

 5      A.  THESE VALUES ARE SUCH SMALL MARGINAL MILK SUPPLIES THAT
  

 6   THEY ARE NOT A SIGNIFICANT ECONOMIC BENEFIT.  THEY ARE A
  

 7   BENEFIT, BUT YOU STILL NEED TO RETAIN YOUR MILK SUPPLY BY
  

 8   PAYING A COMPETITIVE PRICE.
  

 9      Q.  THEN WHY DO PEOPLE DEPOOL AT ALL IF IT'S SUCH A SMALL
  

10   BENEFIT?
  

11      A.  BECAUSE IT MAKES SENSE TO DEPOOL CERTAIN TIMES, AND YOU
  

12   STILL NEED TO -- I MEAN, IT'S AN OPPORTUNITY WITHIN THE
  

13   REGULATION.  YOU ARE MAXIMIZING THE OPPORTUNITY WITHIN THE
  

14   REGULATION.
  

15      Q.  AND NO ONE IS CRITICIZING YOU FOR DOING SO?
  

16      A.  I'M NOT TAKING IT AS A CRITICISM.
  

17      Q.  AND YOU SHOULDN'T.
  

18          BUT THE FACT OF THE MATTER IS, PEOPLE DO IT BECAUSE IT
  

19   PROVIDES ECONOMIC ADVANTAGE, CORRECT?
  

20      A.  THAT'S A STRONG WORD.  IT MAKES A DIFFERENCE, IT'S A
  

21   BENEFIT, I AGREE.
  

22      Q.  IT PROVIDES AN ECONOMIC ADVANTAGE?
  

23      A.  IT'S A BENEFIT, I AGREE.
  

24      Q.  SO YOU ALSO, IN YOUR STATEMENT AND RESPONSE TO
  

25   MR. BESHORE, INDICATED THAT THESE CHANGES IN FEDERAL ORDERS
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 1   HAVE REDUCED THE POOLING, CORRECT?
  

 2      A.  CORRECT.
  

 3      Q.  HAVE YOU LOOKED AT TABLE 9 OF EXHIBIT 9, THAT WAS
  

 4   PRESENTED BY THE DEPARTMENT WITNESSES?
  

 5      A.  I DON'T HAVE IT IN FRONT OF ME, BUT I HAVE LOOKED AT
  

 6   IT.
  

 7      Q.  AND FOR 2014, THE TOTAL VOLUME FOR ALL ORDERS, UPPER
  

 8   MIDWEST AND OTHER, WAS A 11 BILLION POUNDS THAT WAS ELIGIBLE
  

 9   MILK NOT POOLED FOR 2014?
  

10      A.  I'LL TAKE YOUR WORD FOR IT.
  

11      Q.  OKAY.  WOULD YOU TAKE MY WORD FOR THAT, YOU KNOW, IS
  

12   THE FOURTH LARGEST MONTH SINCE 2000?
  

13      A.  WELL, IF THE NUMBERS SAY THAT, I WOULD TAKE THAT AS
  

14   YOUR -- I WOULD AGREE WITH THAT ASSERTION.
  

15      Q.  I HAVE NO FURTHER QUESTIONS OF THIS WITNESS.
  

16       JUDGE CLIFTON:  ARE THERE ANY OTHER QUESTIONS FOR
  

17   MR. WEGNER?  YOU HAVE BEEN ON THE STAND ALMOST ALL DAY
  

18   MR. WEGNER, IT'S 4:38, YOU MAY STEP DOWN.  THANK YOU SO MUCH.
  

19       MR. WEGNER:  THANK YOU.
  

20       MR. BESHORE:  I'M NOT CERTAIN IF EXHIBITS 34 AND 35 WERE
  

21   MOVED INTO EVIDENCE, BUT I WOULD ASK THEM BE RECEIVED IF THEY
  

22   HAVE NOT BE RECEIVED.
  

23       JUDGE CLIFTON:  I'M SURE THAT THEY WERE, BUT IN AN
  

24   ABUNDANCE OF CAUTION, I WILL REITERATE THAT ALL OF THOSE
  

25   EXHIBITS THAT WE HAVE COVERED TODAY I HEREBY ADMIT INTO
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 1   EVIDENCE, IF I HAVE NOT.  THAT'S EXHIBIT 34, 35, 36, 37, 38,
  

 2   AND 39.
  

 3       MR. ENGLISH:  YOUR HONOR, I NOTE IT IS ALMOST 4:40, AND I
  

 4   DON'T THINK MR. BESHORE WANTS TO PUT ANOTHER WITNESS ON.  BUT
  

 5   AS IT HAPPENS, WE HAVE WHATEVER YOU WANT TO CALL IT,
  

 6   HOUSEKEEPING OR SOMETHING ELSE.  WE HAVE A RARITY IN FEDERAL
  

 7   MILK ORDER HEARINGS, WHICH IS A STIPULATION.
  

 8           AND MR. VETNE FOR HIS CLIENT, AND MR. BESHORE FOR
  

 9   PROPONENTS PROPOSAL 1, AND WE, DAIRY INSTITUTE OF CALIFORNIA,
  

10   PROPOSAL NUMBER 2, HAVE REACHED A RESOLUTION SO THAT WHILE
  

11   THERE MIGHT BE -- WELL, THERE WILL BE A LEGAL DISCUSSION AT A
  

12   LATER DATE, WE CAN STOP ASKING QUESTIONS OF WITNESSES AT THIS
  

13   TIME WITH RESPECT TO THE STEPHENSON AND NICHOLSON STUDY.  AND
  

14   SO WE HAVE A ONE-PAGE STIPULATION, WHICH I'LL QUICKLY READ INTO
  

15   THE RECORD, AND THEN SOME ATTACHMENTS.
  

16           AND IT HAS THE CAPTION OF THE CASE WITH ALL OF THE
  

17   APPROPRIATE DOCKET INFORMATION.  CLOVIS, CALIFORNIA, DATED
  

18   SEPTEMBER 22ND, 2015, THAT'S THE DATE OF THE HEARING, NOT
  

19   TODAY.
  

20           IN JUNE 2013, THE THREE PROPONENT DAIRY FARM
  

21   COOPERATIVE ASSOCIATIONS GAVE PUBLIC NOTICE BY PRESS RELEASES
  

22   ATTACHED, OF THE STUDY PREPARED BY DAIRY ECONOMIST MARK
  

23   STEPHENSON AND CHUCK NICHOLSON.  INFORMATION ABOUT THE STUDY
  

24   FROM THE PRESS RELEASE OR RELEASES, WAS RECORDED AND PUBLISHED
  

25   BY PRINT AND WEB-BASED MEDIA.  HOWEVER, THE STUDY ITSELF HAS
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 1   BEEN PROVIDED ONLY TO SENIOR MANAGEMENT OF THE COOPERATIVE
  

 2   PROPONENTS, AND IT, AND ANY AND ALL COPIES THEREOF IN ANY
  

 3   FORMAT ARE CONSIDERED BY THE COOPERATIVES AS CONFIDENTIAL
  

 4   PROPRIETARY INFORMATION.
  

 5           IN JUNE 2015, A REQUEST WAS MADE OF COUNSEL FOR THE
  

 6   PROPONENT COOPERATIVES TO MAKE A COPY OF THE STEPHENSON,
  

 7   NICHOLSON STUDY AVAILABLE TO ALL, I'M SORRY, TO OTHER
  

 8   INTERESTED PARTIES.  COOPERATIVE COUNSEL PROMPTLY RESPONDED
  

 9   "NO."
  

10           AS THE HEARINGS PROGRESSED, QUESTIONS HAVE BEEN ASKED
  

11   OF WITNESSES CONCERNING STEPHENSON, NICHOLSON STUDY, TO WHICH
  

12   COUNSEL FOR THE PROPONENT COOPERATIVES HAS OBJECTED.
  

13           IT IS THE POSITION OF THE COOPERATIVE ASSOCIATION
  

14   PROPONENTS THAT THE STEPHENSON, NICHOLSON -- SHOULD SAY STUDY
  

15   -- IS FOR THE PRIVATE USE OF THE COOPERATIVES, AND COOPERATIVES
  

16   WILL CONTINUE TO OBJECT TO QUESTIONS CONCERNING ITS CONTENT AND
  

17   WILL INSTRUCT WITNESSES NOT TO ANSWER QUESTIONS CONCERNING ITS
  

18   CONTENT.
  

19           I WOULD PROPOSE THAT WE MAKE THIS AN EXHIBIT, AND MR.
  

20   BESHORE CAN AGREE, AND MR. VETNE CAN AGREE THAT THERE'S A
  

21   STIPULATION OF THE THREE.
  

22       JUDGE CLIFTON:  WELL, NOW, YOU'VE CREATED ALL THIS APPETITE
  

23   TO SEE WHAT'S IN THERE, AND NOW THE STIPULATION SAYS I DON'T
  

24   GET TO SEE IT?
  

25       MR. BESHORE:  THAT'S CORRECT.

1742



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1       MR. ENGLISH:  THERE'S GOING TO BE A LEGAL ARGUMENT ABOUT
  

 2   THAT AT A LATER TIME, YOUR HONOR, BUT WE'RE TRYING TO MOVE THE
  

 3   HEARING FORWARD.  BUT WE APPRECIATE YOUR CURIOSITY AND WE
  

 4   AGREE.
  

 5       MR. BESHORE:  WE HAVE ENTERED INTO THE STIPULATION THAT HAS
  

 6   BEEN READ, AND PERMIT THE INTRODUCTION OF THE NEWS RELEASES
  

 7   WHICH ARE ATTACHED, WITH THE EXPRESS UNDERSTANDING THAT THAT
  

 8   WILL END THE DIALOGUE ON THE RECORD, NOT IN THE BRIEFS, I
  

 9   UNDERSTAND, ON THE RECORD OF THIS HEARING, AND WE CAN MOVE ONTO
  

10   SUBSTANTIVE THINGS.
  

11       JUDGE CLIFTON:  WHAT COULD BE MORE SUBSTANTIVE THAN AN
  

12   ARALDITE STUDY?
  

13       MR. VETNE:  YOUR HONOR, THIS IS A STIPULATION NEGOTIATED
  

14   BETWEEN COUNSEL FOR THE THREE COUNSEL, OR REPRESENTATIVES,
  

15   COUNSEL AND REPRESENTATIVES OF THE PARTIES.  WE DON'T WANT TO
  

16   ENCUMBER THE RECORD WITH REPEATED QUESTIONS OF PROPONENT
  

17   WITNESSES AND REPEATED OBJECTIONS.  YOU KNOW, SIMPLY IN ORDER
  

18   TO PRESERVE THE ISSUE.  SO THIS WILL PRESERVE THE ISSUE WITHOUT
  

19   UNDULY BURDENING THE FUTURE RECORD.  SO THANK YOU MR. BESHORE,
  

20   AND EVERYBODY THAT WAS INVOLVED FOR THIS.  MY APPETITE IS NOT
  

21   QUENCHED, HOWEVER.
  

22       JUDGE CLIFTON:  DO WE WANT TO MARK THIS STIPULATION AS AN
  

23   EXHIBIT?  IT IS THE ACTUALLY THE EASIEST WAY TO HANDLE IT.
  

24       MR. ENGLISH:  I THINK IT IS, YOUR HONOR, I WOULD HAVE IT
  

25   MARKED EXHIBIT 40, AS LONG AS MEREDITH AGREES.
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 1       MS. FRISIUS:  I WOULD AGREE.
  

 2       JUDGE CLIFTON:  ALL RIGHT.  I'M MARKING MINE AS EXHIBIT 40,
  

 3   THAT'S 40.
  

 4            (THEREAFTER, EXHIBIT 40 WAS MARKED
  

 5            FOR IDENTIFICATION.)
  

 6       JUDGE CLIFTON:  AND EVEN THOUGH THERE'S NO NEED FOR ME TO
  

 7   ASK IF THERE ARE ANY OBJECTIONS, I'M GOING TO DO IT ANYWAY JUST
  

 8   OUT OF FORM.  ARE THERE ANY OBJECTIONS TO MY MAKING THIS AN
  

 9   EXHIBIT?  THERE ARE NONE.  THE STIPULATION OF COUNSEL AND
  

10   REPRESENTATIVE ARE ACCEPTED AS PART OF THE RECORD AND WILL BE
  

11   FOUND AMONG THE EXHIBITS AS EXHIBIT 40.
  

12           (THEREAFTER, EXHIBIT 40 WAS
  

13            RECEIVED INTO EVIDENCE.)
  

14       MS. FRISIUS:  HOW WOULD YOU LIKE THIS TO BE TITLED?
  

15       MR. ENGLISH:  STIPULATION OF COUNSEL FOR THE COOPERATIVES
  

16   AND PROPONENTS OF PROPOSAL 2, AND REPRESENTATIVE FOR HILMAR.
  

17   PUT HIM FIRST.
  

18       JUDGE CLIFTON:  AND MR. VETNE, I ASSUME THAT BECAUSE YOU
  

19   ARE CAREFUL TO CALL YOURSELF A REPRESENTATIVE, IT IS BECAUSE
  

20   YOU ARE RETIRED AS A LAWYER; IS THAT CORRECT?
  

21       MR. VETNE:  THAT IS CORRECT, YOUR HONOR.
  

22       JUDGE CLIFTON:  THANK YOU.  ALL RIGHT.  I KNOW WE DIDN'T
  

23   GET TO WITNESS TWO FOR TODAY, BUT I ASSUME HE'LL PROBABLY BE ON
  

24   THE AGENDA FOR TOMORROW; IS THAT CORRECT, MR. BESHORE?
  

25       MR. BESHORE:  THAT IS CORRECT.
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 1       JUDGE CLIFTON:  AND WHAT ELSE -- LET'S SEE -- WE ARE GOING
  

 2   TO HAVE -- WOULD YOU, MR. RICHMOND, TALK TO US ABOUT WHAT ELSE
  

 3   WE MIGHT EXPECT FOR TOMORROW?
  

 4       MR. RICHMOND:  BILL RICHMOND, USDA.  WE WOULD LIKE TO TRY
  

 5   TO RECALL MR. CLIFFORD CARMAN SOMETIME TOMORROW MORNING JUST
  

 6   FOR A COUPLE OF MOMENTS TO ADDRESS THE QUESTIONS FROM
  

 7   MS. TAYLOR FROM LEPRINO FOODS FROM YESTERDAY.  WE COULD, IT
  

 8   SHOULDN'T TAKE TOO LONG.
  

 9       JUDGE CLIFTON:  MR. BESHORE AND MR. ENGLISH, WHICH SHOULD
  

10   GO FIRST, MR. CARMAN OR DR. ERBA?  I GET CONFUSED BECAUSE I
  

11   REMEMBER ERIC.
  

12       MR. ERBA:  YOU CAN STICK WITH DR. ERIC, THAT WOULD BE FINE.
  

13       MR VLAHOS:  YOUR HONOR, IT DEPENDS HOW LONG THE TESTIMONY
  

14   WILL BE FROM MR. CARMAN.
  

15       MR. RICHMOND:  WE DON'T ANTICIPATE IT TAKING VERY LONG AT
  

16   ALL, HOPEFULLY LESS THAN TEN MINUTES.
  

17       JUDGE CLIFTON:  I AGREE.  LET'S HAVE MR. CARMAN BE OUR
  

18   FIRST WITNESS OF THE DAY AND THEN WE'LL GO ON FROM THERE.
  

19   ALL RIGHT.  I NEED NOT REMIND YOU THAT TOMORROW IS CASUAL
  

20   FRIDAY, SO NO ONE IS REQUIRED TO DRESS AS IF YOU WERE APPEARING
  

21   IN COURT, RATHER, YOU MAY COME VERY COMFORTABLE.
  

22           I KNOW THAT PROBABLY MR. SCHAEFER WILL CONTINUE TO WEAR
  

23   HIS TIE AND HIS JACKET.  ALL RIGHT.  ANY QUESTIONS?
  

24       MR. BESHORE:  COULD WE GO OFF THE RECORD?
  

25       JUDGE CLIFTON:  ALL RIGHT.  SO THIS WILL CONCLUDE OUR
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 1   RECORD FOR TODAY.
  

 2           WE'RE GOING OFF RECORD AT 4:46 P.M.
  

 3           (WHEREUPON, THE PROCEEDINGS CONCLUDED FOR THE DAY.)
  

 4                            ---O0O---
  

 5
  

 6
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 8
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 1           FRIDAY, OCTOBER 2, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on October 2, 2015,
  

 3   9:00 a.m. on Friday.  My name is Jill Clifton, I'm the United
  

 4   States Administrative Law Judge who is assigned to take in
  

 5   evidence at this milk hearing.  This is Day 9 of our hearing.
  

 6           The docket number as contained in the Hearing Clerk's
  

 7   Office in the United States Department of Agriculture is, in
  

 8   brackets, [AO], and then the docket number is 15-0071.  The
  

 9   transcript pages of today will be numbered in sequence to those
  

10   of yesterday.
  

11           I would like to take appearances of those
  

12   participating, beginning first with other employees of the
  

13   United States Department of Agriculture.  I am one such
  

14   employee.  I would like the others to line up, please, at the
  

15   podium and please, again, include the spelling of your name.
  

16       MS. MAY:  Laurel May, L-A-U-R-E-L, M-A-Y, with USDA AMS
  

17   Dairy Program.
  

18       MR. RICHMOND:  Good morning, William Richmond,
  

19   R-I-C-H-M-O-N-D, USDA and AMS and Dairy Programs.  Good
  

20   morning.
  

21       MS. FRISIUS:  Meredith Frisius, M-E-R-E-D-I-T-H,
  

22   F-R-I-S-I-U-S, with USDA Dairy Programs.
  

23       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

24   Assistant to the Deputy Administrator, Dairy Programs.
  

25       MR. NIERMAN:  Good morning, Jason Nierman, N-I-E-R-M-A-N,
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 1   Assistant Market Administrator for Federal Order 5, on detail
  

 2   with AMS Dairy Programs.
  

 3       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R.
  

 4   I am with the Upper Midwest Milk Marketing Area, Federal Order
  

 5   30, on detail to AMS Dairy Programs.
  

 6       MS. BECKER:  Good morning, Lauren Becker, B-E-C-K-E-R, USDA
  

 7   Office of the General Counsel.
  

 8       MR. HILL:  Brian Hill, B-R-I-A-N, H-I-L-L Office of the
  

 9   General Counsel.
  

10       JUDGE CLIFTON:  And now we'll have proponent's teams,
  

11   beginning with those for Proposal Number 1.
  

12       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

13   B-E-S-H-O-R-E.  Counsel for the proponents of Proposal
  

14   Number 1.
  

15       MR. VLAHOS:  John Vlahos, Hanson Bridgett, J-O-H-N
  

16   V-L-A-H-O-S, Hanson, H-A-N-S-O-N.  B-R-I-D-G-E-T-T, co-counsel
  

17   for the proponents of Proposal Number 1.
  

18       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

19   Megan is M-E-G-A-N.  I'm also with the Law Firm of Hanson
  

20   Bridgett and co-counsel for the proponents of Proposal
  

21   Number 1.
  

22       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D,
  

23   Land O'Lakes.
  

24       MR. ERBA:  Eric Erba, California Dairy, Inc., E-R-I-C,
  

25   E-R-B-A.
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 1       MR. WEGNER:  Thomas Wegner, T-H-O-M-A-S, W-E-G-N-E-R,
  

 2   Land O'Lakes.
  

 3       MR. HOLLON:  Elvin Hollon, Dairy Farmers of America.
  

 4       JUDGE CLIFTON:  And Mr. Hollon, your last name, please.
  

 5       MR. HOLLON:  H-O-L-L-O-N.
  

 6       MR. ENGLISH:  Good morning, your Honor.  Chip English
  

 7   C-H-I-P, E-N-G-L-I-S-H, Davis Wright Tremaine, on behalf of the
  

 8   Dairy Institute of California, proponents of Proposal Number 2.
  

 9       MR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K.
  

10   I'm an Economist with the Dairy Institute of California.
  

11       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

12   K-A-L-D-O-R, Executive Director of Dairy Institute of
  

13   California.
  

14       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

15   Dean Foods Company.
  

16       MR. DEJONG:  James Dejong, J-A-M-E-S, D-E-J-O-N-G, with
  

17   Hilmar Cheese, a dairy farm manufacturer of cheese, whey, and
  

18   milk powder products.
  

19       MR. VETNE:  John Vetne, V-E-T-N-E, representative for
  

20   Hilmar Cheese.
  

21       JUDGE CLIFTON:  And now I'd like those who also have been
  

22   or expect to be participating -- I'm sorry, Ms. Hancock.
  

23       MS. HANCOCK:  Nicole Hancock, H-A-N-C-O-C-K, with Stoel
  

24   Rives, S-T-O-E-L, R-I-V-E-S, representing the California
  

25   Producer Handlers Association and Ponderosa Dairy.
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 1       JUDGE CLIFTON:  Now I'd like those who may not be aligned
  

 2   with a particular proposal, but either have been or will be
  

 3   participating to identify themselves, please.
  

 4       MR. MILTNER:  Good morning, Ryan Miltner, M-I-L-T-N-E-R,
  

 5   counsel for Select Milk Producers, Inc.
  

 6       JUDGE CLIFTON:  And I know of two people testifying, they
  

 7   were identified yesterday.  Is there anyone else here who would
  

 8   like to testify today?  All right.  I see no one identifying
  

 9   himself at this time, but we'll ask again later.
  

10           I would like now to address some preliminary matters.
  

11           As you know, next week we return to the Liberty Room
  

12   and we'll have a normal Monday through Friday schedule, except
  

13   Friday.  On Friday we'll stop early Friday.  Is the 9th of
  

14   October 2015.  We will go off record no later than 12 noon on
  

15   October 9th.  When we leave the Liberty Room on October 9th, we
  

16   will not resume the hearing until the 14th of October, at 9:00
  

17   in the morning, that's a Wednesday.  That week will be a
  

18   three-day week -- Wednesday, Thursday, Friday, all in the
  

19   Liberty Room.  My other preliminary announcement is with regard
  

20   to exhibits.
  

21           If I have rejected an exhibit, it goes onto the website
  

22   in the same timely fashion as if I had accepted it.  And if I
  

23   have rejected an exhibit -- I have only done one so far -- I
  

24   expect that rejection to be temporary, I'm just waiting for
  

25   some additional foundation so that I understand the document.
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 1   I don't have any quarrel with its authenticity, but I find that
  

 2   its relevance will be more clear to all of us if we have some
  

 3   more testimony about it, so that's the reason I rejected it.
  

 4           Mr. English?
  

 5       MR. ENGLISH:  Chip English.  And just for clarity, as we're
  

 6   discussing these kinds of things, your Honor, there is also one
  

 7   exhibit, Number 30, that I never offered, therefore, you didn't
  

 8   have the opportunity to reject it, and so I assume it will be
  

 9   similarly going up since it's sort of shown up.  But I -- it
  

10   doesn't matter to me, I just thought the record could be clear
  

11   about what's happening to it, and we did not offer it yet
  

12   because we did not have a witness who recognized it.  That was
  

13   the Chicago economist power point presentation that Mr. Hollon
  

14   did not recognize.
  

15       JUDGE CLIFTON:  Let's decide what we think about that.  I
  

16   was thinking that things would go on the website when they have
  

17   either been accepted or rejected, not when they have been
  

18   identified, but I'm flexible on that.
  

19       MR. ENGLISH:  And I'm indifferent.  I just didn't want it
  

20   to be -- I'm fine with not doing that, the only question it
  

21   seems to me that if you are looking at the website and you see
  

22   sequentially, and then you see a number 30, and there's -- or
  

23   you don't see a 30, you will see 29, 31, there might be some
  

24   mystery for those who aren't attending.  But I don't have a few
  

25   other than that.
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 1       JUDGE CLIFTON:  But another view that I just thought of,
  

 2   and hadn't thought of before, is that people who can see the
  

 3   transcript and see references to that exhibit, will want to
  

 4   look at it.  I would.  So I think you are right, I think our
  

 5   best course is to put them all on the website if they have been
  

 6   identified and have been referred to in the transcript.  So
  

 7   I'll see what other people think about that.
  

 8       MR. BESHORE:  Marvin Beshore.  The only concern I would
  

 9   have would be that the website also reflect whether they have
  

10   been accepted or rejected or what their status is, so that way
  

11   when somebody's looking at it they know what's going on.
  

12       MR. ENGLISH:  I think that's entirely fair and if I could
  

13   identify, not offer, or whatever -- whatever makes sense, I
  

14   think that that obviously clarity, I have no disagreement with
  

15   counsel for cooperatives.  Clarity in the record should be
  

16   there.  So listing it shouldn't, somebody shouldn't be misled
  

17   into thinking it has been admitted, so we need to designate it
  

18   in some way as not yet offered or something.
  

19       MR. VETNE:  John Vetne.  I agree with all the exhibits that
  

20   have been identified ought to be on the website.  It may be --
  

21   it may be difficult, logistically difficult or tedious to
  

22   indicate for each exhibit what's been offered or accepted.  I
  

23   suggest an easier alternative is simply in the caption of the
  

24   exhibits, these are the exhibits that have been offered, and
  

25   some may not have been received, or something like that, so
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 1   that the reader knows that just because you see an exhibit, it
  

 2   may or may not have been accepted as in evidence.  Thank you.
  

 3       JUDGE CLIFTON:  I don't want to make it more difficult for
  

 4   the posting on the website, so I'm going to leave that part
  

 5   entirely up to AMS and its coordination with the part of USDA
  

 6   that puts these things on the website, however it's most
  

 7   convenient for you is fine.  If it ends up most convenient is
  

 8   just the exhibits are there, all 30 of them or whatever, no
  

 9   explanation, that's fine with me.  People can see them if they
  

10   are -- if they are not reading the transcript and don't know
  

11   the status of them, I don't think any real harm is done.  If
  

12   they get to the point they are writing the briefs, of course,
  

13   they should find out which ones are in evidence and which ones
  

14   are not, but by then it could be that they are all in evidence
  

15   for all I know.
  

16           If in coordination with the part of USDA that puts them
  

17   on the website, you decide you do want to categorize them, then
  

18   I would say there are three categories; one is accepted, one is
  

19   rejected, and one is identified.  All right.
  

20           Now, let's continue on with preliminary matters.  And
  

21   at this time I would recognize someone from USDA to identify
  

22   all preliminary matters.
  

23       MS. MAY:  Good morning -- Laurel May.
  

24           As always, welcome.  It is a beautiful morning out
  

25   there.  I was thinking as I was driving over here that it would
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 1   be a great day for harvesting black-eyed peas because you have
  

 2   a little bit of dew out there, no shatter.
  

 3           Anyway, as always, if you would like to testify today
  

 4   and you have time to do so, please notify Meredith, who will
  

 5   put your name down and make sure that you get a chance to do
  

 6   that.
  

 7           If you would like to ask questions of any witness, you
  

 8   may do so, just approach the microphone and let the Judge know
  

 9   that you would like to ask questions.
  

10           We are broadcasting a live audio feed but it is not
  

11   being recorded by us.  If you would like to tune into it at
  

12   home, it is tinyurl.com/camilkhearing.
  

13           The court reporter is recording an official transcript
  

14   which will be available approximately two weeks after the end
  

15   of each hearing week, and the exhibits, like we were just
  

16   mentioning, are numbered in order of presentation.  So copies
  

17   of those will be available on our website, and there are some
  

18   still copies available in the back of the room if there are
  

19   some that you have missed.
  

20           We do have refreshments in the back that have been
  

21   provided, and you are welcome to enjoy those.
  

22           Today, as Judge Clifton mentioned, we are going to be
  

23   breaking down this room and leaving, so you will need to take
  

24   your things home with you.  And then we'll be returning to the
  

25   Liberty Room on Monday.

1759



TRANSCRIPT OF PROCEEDINGS - VOLUME IX

 1           At the end of the day yesterday, Mr. Wegner was
  

 2   testifying.  And today, I believe, that USDA would like to
  

 3   begin with Cliff Carman, who is going to provide a USDA
  

 4   response to Ms. Taylor's data questions, and then I believe
  

 5   Dr. Erba is next up for testimony.
  

 6       JUDGE CLIFTON:  Thank you.  Are there other preliminary
  

 7   matters?
  

 8       MR. ENGLISH:  Good morning.  Chip English.  I guess this is
  

 9   the end of the week.  I would ask, going back to sort of the
  

10   awkwardness issue about CDFA, I would ask the Department where,
  

11   in this case, the Department of Agriculture of USDA -- where we
  

12   are with respect to timing and what may or may not happen with
  

13   CDFA data.  And again, I understand fully that this is not in
  

14   any way, shape, or form, a problem created by, or, and I know
  

15   just the opposite, that USDA has done everything it can to
  

16   resolve this issue.  So this is more of a sort of where are we,
  

17   where are we going, because I do think that it really would be
  

18   useful to find some way to get the CDFA data in, especially as
  

19   we're moving forward with substantive witnesses, so I would
  

20   like a report on that.
  

21       MR. RICHMOND:  Bill Richmond, USDA.  Unfortunately, we
  

22   aren't able to provide any kind of update at this time.
  

23       MR. ENGLISH:  I thank you.  Again, this is one of those
  

24   places where industry -- and this is actually, I think USDA as
  

25   well, we're all sort of on the same page of trying to get this
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 1   resolved, and I know you are doing everything you can.  And
  

 2   thank you.
  

 3           Again, I think my -- I'm just saying, we're in
  

 4   agreement.  We're just trying to figure out where we are.  I
  

 5   understand you don't have a report, but it's -- at some point,
  

 6   I think the hearing record is going to get a little messy.
  

 7       MR. BESHORE:  At some point we're going to be at a point of
  

 8   no return with respect to dealing with this and I guess I'm a
  

 9   little concerned about that.  But do we expect to have some
  

10   report maybe like next week from AMS on this further?
  

11       MR. RICHMOND:  Bill Richmond, USDA.  Absolutely.  We can --
  

12   we'll keep you apprised of any additional information that we
  

13   obtain.
  

14       MR. BESHORE:  And I'm not sure where left this, but at one
  

15   point AMS was going to request that official notice be taken in
  

16   some fashion if we were unable to have a CDFA witness.  Is that
  

17   still the plan?
  

18       MR. RICHMOND:  At this point, I don't think we have
  

19   decided.
  

20       MR. BESHORE:  Okay.
  

21       JUDGE CLIFTON:  Mr. Beshore, why is it that AMS Dairy
  

22   Programs has a better avenue to get a CDFA witness than you?
  

23       MR. BESHORE:  It's our understanding that there was, and
  

24   is, I assume, an agreement of some nature between the agencies,
  

25   we haven't seen it, but, in fact, I know, it's been stated
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 1   publicly that there was an agreement of cooperation of some
  

 2   nature between USDA and AMS and CDFA with respect to this
  

 3   proceeding, so I think that's the answer to your question.
  

 4   Which is not to say that we have not, that is, the,
  

 5   Mr. English's clients and my clients, made extensive efforts to
  

 6   communicate with, and see if we could appeal to, and prevail
  

 7   upon CDFA to be a non-partisan participant in the process.
  

 8       JUDGE CLIFTON:  And is that still a possibility?
  

 9       MR. BESHORE:  I'm looking to the persons who personally
  

10   made the appeal and getting shrugs.  We -- it is still a
  

11   possibility of some sort, I think, but can't say any more than
  

12   that.
  

13       JUDGE CLIFTON:  Okay.  I can appreciate, Mr. Beshore, you
  

14   not wanting to add any extra work if CDFA is already working
  

15   with AMS, of course you would not duplicate their request, I do
  

16   understand that.
  

17       MS. HANCOCK:  Nicole Hancock.  We, on behalf of the
  

18   Producer Handlers Association, made a formal request to CDFA
  

19   for certain data, and the letter response that we received back
  

20   is that they wouldn't be providing any response to the parties,
  

21   but they would respond to the USDA.
  

22           So they have told us to go through the USDA.  I think
  

23   after that point in time, maybe that USDA has not been
  

24   successful in obtaining the same information.  But nonetheless,
  

25   CDFA has directed us to go through the USDA to obtain the data.
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 1       MR. RICHMOND:  Bill Richmond.  I wish I could provide
  

 2   additional clarification and explanation at this point, but I'm
  

 3   just not able to.
  

 4       MR. ENGLISH:  And, believe me, your Honor, Mr. Richmond, if
  

 5   I may -- look, we know that.  We get that.  And we understand
  

 6   it.  And we're going to just -- we're not getting any farther
  

 7   today, I'm not going to labor it, and we have got to get some
  

 8   resolution of this, and I don't know how to do that.  But, you
  

 9   know, I think that as you have heard, everybody on our side --
  

10   and I realize that you as well on your side of the aisle --
  

11   speaking for Mr. Carman, that when he used that term yesterday
  

12   for the Judge -- but I don't want to belabor it any longer, I
  

13   just wanted to raise it up and try to get resolution.
  

14       JUDGE CLIFTON:  That phrase "point of no return" is
  

15   frightening.
  

16       MR. BESHORE:  Well, all I meant by that is at some point in
  

17   the proceeding we just have to decide how we're going to handle
  

18   CDFA data.  And if there is no possibility of a CDFA witness,
  

19   we're going to have to say, okay, here are the data
  

20   compilations, publications of CDFA, and they were requesting
  

21   that official notice be taken of them, and they be identified
  

22   fully and completely and made part of the hearing record.
  

23   That's sort of what I had in mind about a point of no return.
  

24       MR. ENGLISH:  And Chip English.  And I agree, and I think,
  

25   again, we know what the ideal is.  The ideal is to get a CDFA
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 1   witness.  But if we're getting to that point where that's not
  

 2   going to happen, what we need, I think, is an exhibit, an
  

 3   exhibit number such as the next exhibit is 41 -- well, I maybe
  

 4   I'm talking to somebody else -- but an exhibit number with all
  

 5   of those attached so that then for testimony purposes, people
  

 6   with can do as we have with Exhibit 9 and say, will you look at
  

 7   Table 5 of Exhibit 41, and that's going to make the testimony
  

 8   of Proponents 1 and Proponents 2, and people who are opposed,
  

 9   much easier to understand going through the transcript, rather
  

10   than say, I would like to take, I want to look at the official
  

11   noticed document labeled X.  That's -- that ultimately is sort
  

12   of, I think, where we're we are.
  

13           But that doesn't -- but that doesn't change the fact
  

14   that the ideal situation is to have an, and I absolutely agree
  

15   with Mr. Beshore, a neutral witness from CDFA.  We're not
  

16   looking for CDFA to show up and give any other testimony.
  

17       MR. BESHORE:  I agree, and I agree with Mr. English's
  

18   comments.
  

19       JUDGE CLIFTON:  Mr. Richmond?
  

20       MR. RICHMOND:  Bill Richmond.  I understand and appreciate
  

21   gentlemen's request.  Can we plan to perhaps revisit the issue
  

22   early next week, and if we have any kind of update we will be
  

23   more than happy to provide one?
  

24       JUDGE CLIFTON:  Very good.  All right.  Are there any other
  

25   preliminary matters?  I see none.

1764



TRANSCRIPT OF PROCEEDINGS - VOLUME IX

 1           We have a new document, and I assume that the
  

 2   statistics that are about to be presented by Carman will be
  

 3   Exhibit 41; is that correct?
  

 4       MS. FRISIUS:  Correct.
  

 5       JUDGE CLIFTON:  That will be Exhibit 41.  I would ask that
  

 6   they be distributed now.
  

 7            (Thereafter, Exhibit Number 41 was marked
  

 8            for identification.)
  

 9       JUDGE CLIFTON:  Is there anyone who wants a copy of
  

10   Exhibit 41 who did not get one?  All right.  Is everyone
  

11   equipped with 41?  Good.
  

12           Mr. Carman, you remain sworn.  Would you again, state
  

13   and spell your name?
  

14       MR. CARMAN:  Clifford Carman, C-A-R-M-A-N.
  

15       JUDGE CLIFTON:  Who, for Office of General Counsel, will
  

16   proceed?
  

17       MS. BECKER:  Lauren Becker for USDA.
  

18       JUDGE CLIFTON:  Thank you.  You may proceed.
  

19                       DIRECT EXAMINATION
  

20   BY MS. BECKER:
  

21      Q.  Good morning, Mr. Carman.
  

22      A.  Good morning.
  

23      Q.  Can you tell us why you are taking the stand this
  

24   morning?
  

25      A.  We were requested to provide some additional
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 1   information about the preliminary impact analysis that was done
  

 2   for the proposals in this proceeding.
  

 3      Q.  Okay.  And will you summarize for us what the first
  

 4   question was that you will be responding to?
  

 5      A.  Those are requests, as I understand it, for the
  

 6   baseline numbers that were used in the analysis for wholesale
  

 7   product prices.
  

 8      Q.  Okay.  Your Honor, I would like to introduce what's
  

 9   been marked as Exhibit 41.
  

10       JUDGE CLIFTON:  Does anyone want to question the witness
  

11   before determining whether you have any objection?  No one
  

12   does.  Is there any objection to the admission into evidence of
  

13   Exhibit 41?  There is none.  Exhibit 41 is admitted into
  

14   evidence.
  

15            (Thereafter, Exhibit Number 41 was
  

16            received into evidence.)
  

17   BY MS. BECKER:
  

18      Q.  Mr. Carman, will you describe what that table shows?
  

19      A.  This sheet is Table 35 taken from, it's published on
  

20   page 84 of USDA's Long-Term Projections published in February
  

21   of 2015.  The particular pieces of information that were asked
  

22   for are the prices on the bottom of the table.  They lay out
  

23   the cheese, butter, nonfat dry milk, and dry whey prices that
  

24   the model solves for in terms of equilibrium prices for the
  

25   years indicated, except for 2013, which is an actual number,
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 1   the model solving 2014 through 2024.
  

 2      Q.  Can you go ahead and summarize for us, please, the
  

 3   second question that you will be responding to?
  

 4      A.  My understanding was that Ms. Taylor was trying to
  

 5   verify the numbers in our baseline relative to the results
  

 6   which she was seeing for different proposals.  I would point
  

 7   out that reviewing the model for the regional part of the model
  

 8   for California, we added one cent to the butter price, and one
  

 9   cent to the cheese price in these formulas for the baseline in
  

10   California.
  

11          If you will remember, California has a 26 to the 25th
  

12   calculation on the CME butter price.  Our prices are reported
  

13   to be what we consider the National Dairy Product Mandatory
  

14   Reporting Prices, and a historical review from 2003 through
  

15   2014, shows a price difference between those two series of
  

16   approximately one cent.
  

17           And in the case of cheese, we also added one cent.
  

18   California uses a block cheese price at the CME, we use a
  

19   weighted-average of butter -- pardon me -- of blocks and
  

20   barrels reported to us in that mandatory reporting program.
  

21   And again, that's approximately a one-cent difference.  We did
  

22   not make any adjustments in nonfat dry milk and dry whey.
  

23      Q.  Okay.  Mr. Carman, are you available for further
  

24   questions?
  

25      A.  Yes.  I intend to be at all sessions of the hearing.
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 1       JUDGE CLIFTON:  All right.  Good.  Who would like to begin
  

 2   questions of Mr. Carman with regard to what we have got so far
  

 3   today?
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. ENGLISH:
  

 6      Q.  Chip English.  First, thank you very much.
  

 7          Second, we don't have questions at this time, what we
  

 8   need to do, of course, now, is go run those numbers.  It may
  

 9   raise questions -- it may or may not raise questions in the
  

10   future.  But, you know, for now, that answers the questions
  

11   that Ms. Taylor asked.  Thank you.
  

12                        CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Marvin Beshore.  Good morning, Mr. Carman.
  

15      A.  Good morning.
  

16      Q.  I need you to take me through the one penny difference
  

17   in prices.  Tell me what -- what prices, what product prices,
  

18   the penny was added to or subtracted from and why that was
  

19   done.
  

20      A.  We compared the California butter price that they use,
  

21   which is the CME over the 26 to the 25th of each month,
  

22   compared to the reported prices that we are estimating, which
  

23   are the National Dairy Product Prices Mandatory Reporting.
  

24      Q.  Can I just stop you right there.  You compared the CDFA
  

25   calculated CME price?
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 1      A.  For the month.
  

 2      Q.  With or without the adjuster -- FOB adjuster?
  

 3      A.  Without.
  

 4      Q.  Okay.  And you found -- then -- okay.  So continue.
  

 5      A.  We found approximately a one cent difference, i.e. the
  

 6   prices that we use are one cent lower than what the CME adjust
  

 7   price for that time period is.  I will admit that we are using
  

 8   weighted average prices of exchanges, while the CME is a spot
  

 9   price, there's no weighting to that over that time period, but
  

10   we found the one cent difference, so we're trying to duplicate
  

11   the California current pricing structure in creating a
  

12   baseline.  So we felt we needed to adjust that price by one
  

13   cent.
  

14      Q.  Okay.  And the adjustments were made to -- how many
  

15   commodity prices were adjusted one cent, and which ones?
  

16      A.  The butter price and the cheese price.
  

17      Q.  Okay.  Both of them one cent?
  

18      A.  Yes.
  

19      Q.  Now, I think you said your prices were weighted average
  

20   exchanges.  By that, do I understand you to mean by that they
  

21   were weighted average of actual transaction prices?
  

22      A.  Yes.
  

23      Q.  Thank you.  Thank you very much, Mr. Carman.
  

24       JUDGE CLIFTON:  Are there other questions for Mr. Carman
  

25   now with regard to the testimony so far this morning?  All
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 1   right.  I expect to see you again Mr. Carman.  You may step
  

 2   down.
  

 3       MR. CARMAN:  I hope not.
  

 4       JUDGE CLIFTON:  Is there anything preliminary to Dr. Erba
  

 5   taking the stand?  There is not.  Dr. Erba, you may come
  

 6   forward.
  

 7       MR. VLAHOS:  John Vlahos on behalf of the cooperative
  

 8   proponents, Proposal Number 1.
  

 9       JUDGE CLIFTON:  I'll swear him in.  Did you want to
  

10   distribute any documents?
  

11       MR. VLAHOS:  Yes.  I'm going to.  I was going to do the
  

12   preliminary first and then distribute the documents, if that's
  

13   okay.
  

14       JUDGE CLIFTON:  All right.  That's certainly fine with me.
  

15   I'll swear you in, Dr. Erba.  Would you raise your right hand?
  

16           Do you solemnly swear or affirm under penalty of
  

17   perjury that the evidence you will present will be the truth?
  

18       DR. ERBA:  I do.
  

19       JUDGE CLIFTON:  Please state and spell your name.
  

20       DR. ERBA:  Eric Erba, E-R-I-C, E-R-B-A.
  

21       JUDGE CLIFTON:  Mr. Vlahos, you may proceed.
  

22                       DIRECT-EXAMINATION
  

23   BY MR. VLAHOS:
  

24      Q.  Dr. Erba, by whom are you employed?
  

25      A.  California Dairies, Inc.
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 1      Q.  And what is your position with California Dairies,
  

 2   Inc.?
  

 3      A.  Senior Vice President and Chief Strategy Officer.
  

 4      Q.  What is your business address?
  

 5      A.  2000 North Plaza, P-L-A-Z-A, Drive, in Visalia,
  

 6   California, V-I-S-A-L-I-A.
  

 7      Q.  And you're appearing today to support the Proposal
  

 8   Number 1 put forward by the cooperatives?
  

 9      A.  That is correct.
  

10       JUDGE CLIFTON:  Let me stop you there.  Until we finish
  

11   distributing the documents, let's stop questioning so that
  

12   people can pay attention to the testimony.
  

13           Now, right now I won't deal with marking them or the
  

14   like, but I just want to see if there's anyone who did not
  

15   receive two different documents who wants them.  Two different
  

16   documents.  One is marked Cooperatives' Exhibit 4 down at the
  

17   bottom, and then the other has exhibits.  All right.
  

18           I would like to go back to Dr. Erba's testimony.  So he
  

19   had mentioned his work with California Dairies, and I would
  

20   like you to go back to just after that, if you will,
  

21   Mr. Vlahos.
  

22       MR. VLAHOS:  I'm not sure what -- just after that?
  

23       JUDGE CLIFTON:  Yes, please.
  

24       MR. VLAHOS:  I think I asked for his business address?
  

25       JUDGE CLIFTON:  Yes, would you start there?
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 1   BY MR. VLAHOS:
  

 2      Q.  And you did give your business address?
  

 3      A.  Yes, we are still at 2000 North Plaza Drive, P-L-A-Z-A
  

 4   in Visalia, California, V-I-S-A-L-I-A.
  

 5      Q.  Your Honor, may we have the document that's been
  

 6   distributed and called Cooperatives' Exhibit number 4, marked
  

 7   as the next in order for identification?  I believe it is 42?
  

 8       JUDGE CLIFTON:  Ms. Frisius, would this be Exhibit 42, the
  

 9   one that says Cooperatives' Exhibit 4 down at the bottom?
  

10       MS. FRISIUS:  It would be.
  

11       JUDGE CLIFTON:  All right.  I'd ask everyone to mark that
  

12   as Exhibit 42.  42.
  

13            (Thereafter, Exhibit Number 42 was marked
  

14            for identification.)
  

15       MR. VLAHOS:  And we would like to have marked for
  

16   identification the next document, the exhibits of Dr. Erba as
  

17   Exhibit 43 for identification.
  

18       JUDGE CLIFTON:  And I have marked mine as Exhibit 43,
  

19   exhibits of Dr. Eric Erba.
  

20            (Thereafter, Exhibit Number 43 was marked
  

21            for identification.)
  

22       MR. VLAHOS:  Your Honor, as has happened sometimes in these
  

23   proceedings before, there has been an inadvertent error in that
  

24   some of the sections referred to that's contained in the
  

25   Cooperatives' proposal under the Series 1050 or 1050.  Some
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 1   other sub number, should have been 1051.  1051.  And we will
  

 2   ask that in every instance in which in Exhibit number 42 that
  

 3   has occurred, that we be allowed to interline so that it reads
  

 4   1051. whatever subsection it is.  I have already alerted
  

 5   Ms. Frisius to that and told her that we would provide her with
  

 6   a document that makes those changes, and interlineated.
  

 7       JUDGE CLIFTON:  So you don't want to go through and
  

 8   identify them now page by page?
  

 9       MR. VLAHOS:  Well, I can, your Honor, and I hope I haven't
  

10   missed any.  And if I have, I'll rectify it later.  But the
  

11   first one that I have is on page 22, it is the second line
  

12   under the heading Continuation of Quota Program Under a
  

13   CA-FMMO.
  

14       JUDGE CLIFTON:  Wait, I expected you to be more specific.
  

15   You want us to strike the numbers after the section symbol,
  

16   that are 1050.17(a), and instead, write 1051.17(a)?
  

17       MR. VLAHOS:  Exactly.
  

18       JUDGE CLIFTON:  Okay.
  

19       MR. VLAHOS:  Next we would go to page 26.
  

20       DR. ERBA:  You skipped page 25.
  

21       MR. VLAHOS:  Pardon?
  

22       DR. ERBA:  Page 25 also has some issues.
  

23       MR. VLAHOS:  Oh, I have it marked, too, somewhere.  Yes.
  

24       DR. ERBA:  First paragraph off the bottom, starting with,
  

25   "As a practical matter."
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 1       MR. VLAHOS:  Thank you, Dr. Erba.  On page 25, your Honor,
  

 2   the paragraph that begins near the bottom of the page, "As a
  

 3   practical matter," in that sentence, the reference to
  

 4   Section 1050.61 should be stricken and should be changed to
  

 5   Section 1051.61.
  

 6           And the next line, the number there, Section 1050.62
  

 7   should be stricken and changed to Section 1051.62.
  

 8           Then on page 26, the third line from the top of the
  

 9   page, the reference here in words, Section 1050.30, the numbers
  

10   should be stricken, and inserted instead, 1051.30.
  

11           Two lines below that, the section number,
  

12   Section 1050.31, that number should be stricken and changed to
  

13   Section 1051.31.
  

14           Then at the bottom of the page, paragraph, the last
  

15   paragraph which begins with the section number Section 1050.61,
  

16   that should be stricken and changed to 1051.61.
  

17           Three lines down in the parens there's a section
  

18   reference to Section 1050.60, that should be stricken and
  

19   changed to Section 1051.60.
  

20           Two lines below that, in the sentence that begins "As
  

21   specified," the section that appears there, Section 1050.62,
  

22   should be stricken, and in its place there should be inserted
  

23   Section 1051.62.
  

24           Turning to page 27, in the first full paragraph, four
  

25   lines down, the reference to Section 1050.71, should be
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 1   stricken, and substituted in its stead, Section 1051.71.
  

 2           Three lines below that, there appears Section 1050.72,
  

 3   that should be stricken, and in its place, Section 1051.72
  

 4   should be substituted.
  

 5           I believe that's all, your Honor.  And if it turns out
  

 6   that I have missed one, I will supplement what I asked for on
  

 7   the directions.
  

 8       JUDGE CLIFTON:  Excellent.  That's very helpful.  I'm glad
  

 9   you did it on record so it is perfectly clear, and that way the
  

10   record copy was created during the proceeding.  So if you find
  

11   anymore, we'll address them on the record.
  

12       MR. VLAHOS:  Fine, your Honor.
  

13       JUDGE CLIFTON:  Thank you so much.
  

14   BY MR. VLAHOS:
  

15      Q.  Dr. Erba, were you requested to prepare testimony
  

16   reflecting the California quota system and the interface
  

17   between that system and a California Federal Milk Marketing
  

18   Order, should such an order be adopted?
  

19      A.  Yes, I was.
  

20      Q.  Okay.  Let's start out with some preliminaries.  Would
  

21   you detail for us your educational background?
  

22      A.  Sure.  I have a Bachelor's of Science degree in Animal
  

23   Science from University of California, Davis, and that was
  

24   received in 1988.  I have a Master's degree in Animal Science
  

25   from UC Davis, University of California, Davis, received in
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 1   1990.  And then I have a Ph.D. in Agricultural Economics from
  

 2   Cornell University, received in 1997.
  

 3      Q.  Could you also detail for us your professional
  

 4   employment background?
  

 5      A.  Certainly.  I started with the California Department of
  

 6   Food and Agriculture in 1997, just after I finished up at
  

 7   Cornell.  Employed by the Dairy Marketing Branch as an
  

 8   Agriculture Economist and, in fact, Dairy Economist.  And I
  

 9   worked in that position for eight years.  I spent two years as
  

10   the Assistant Director at the Division of Animal Health, also
  

11   at the Department of Food and Agriculture -- California
  

12   Department of Food and Agriculture.  Then I was employed by
  

13   California Dairies starting in September of 2006.
  

14      Q.  Could you detail for us your responsibilities and
  

15   duties during your term at the California Department of Food
  

16   and Agriculture?
  

17      A.  As I said, I was a Dairy Economist with Department of
  

18   Food and Agriculture, and so I worked with the, within the
  

19   Dairy Marketing Branch to assist the Division Director, as well
  

20   as the Secretary, to implement and administrate the dairy
  

21   marketing, dairy marketing in California.
  

22      Q.  And what are your duties and responsibilities with your
  

23   current employer?
  

24      A.  I'm a part of one of the managing team for the
  

25   cooperative, the executive team, and assist with the management
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 1   of the cooperative, as well as some of the strategic thinking
  

 2   plans that are being developed for California dairies.  I
  

 3   oversee the field staff and oversee the Milk Quality Program.
  

 4   I do, on occasion, quantitative analysis and policy development
  

 5   and analysis for, not only dairy, but the cooperative itself.
  

 6   And I have also been a bit of a historian.
  

 7      Q.  Thank you very much, Dr. Erba.  You indicated in answer
  

 8   to my question, that you have prepared testimony.  Is that
  

 9   Exhibit 42?
  

10      A.  That is Exhibit 42.
  

11      Q.  Now, Dr. Erba, you have been here enough to realize
  

12   that both of us earn point if we speak slowly and clearly and
  

13   particularly when you are reading, so with that -- and I'll
  

14   probably violate that, too, by the way, especially if you can,
  

15   adhere to that admonition.
  

16          With that, your Honor, I would request permission for
  

17   Dr. Erba to deliver his prepared testimony.
  

18       JUDGE CLIFTON:  Thank you, Mr. Vlahos.  Dr. Erba, you may
  

19   do so.
  

20       DR. ERBA:  Thank you.  I was alarmed to hear you describe
  

21   Mr. Wegner as being so articulate, because I know he's a lot
  

22   better than I am.  I'm going to try to follow suit, but don't
  

23   hold me to his standard, if you would, please.
  

24       MR. VLAHOS:  Excuse me one second.  For the benefit of
  

25   court reporter, when you are reading your testimony, if there's
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 1   a heading, read the heading and indicate that it is a heading,
  

 2   and when there are things in parentheses, so indicate that they
  

 3   are in parentheses.
  

 4       DR. ERBA:  I will try.
  

 5   Introduction
  

 6           Good morning.  My name is Eric Erba and I hold the
  

 7   position of Senior Vice President and Chief Strategy Officer
  

 8   for California Dairies, Inc., whom I'm representing here today.
  

 9   I have worked for California Dairies since September 2006.
  

10   Prior to that, I worked for the California Department of Food
  

11   and Agriculture for ten years, with eight of the ten years
  

12   employed as a Dairy Economist for the Dairy Marketing Branch.
  

13   California Dairies is a full-service milk processing
  

14   cooperative owned by 390 producer-members located throughout
  

15   California, and collectively producing 18 billion pounds of
  

16   milk per year, or 45 percent of the milk produced in
  

17   California.  Our producer members have invested over five
  

18   hundred million in large processing plants at six locations.
  

19       JUDGE CLIFTON:  Let me stop you.  That's five hundred
  

20   million what?
  

21       DR. ERBA:  Dollars, sorry.
  

22       JUDGE CLIFTON:  Thank you.
  

23       DR. ERBA:  Should I start that sentence again?
  

24       JUDGE CLIFTON:  Please.
  

25       DR. ERBA:  Our producer-members have invested over $500
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 1   million in large processing plants at six locations, which will
  

 2   produce about 385 million pounds of butter and 785 million
  

 3   pounds of powdered milk products in 2015.
  

 4           I will be describing the history, structure, and
  

 5   importance of the California quota program, and how we propose
  

 6   that the quota program be incorporated into the California
  

 7   Federal Order as specified in the proposal submitted by the
  

 8   three California cooperatives.
  

 9   Introduction to the California Quota Program
  

10           California maintains a two-tiered milk pricing program
  

11   for producers where ownership of a financial instrument (also
  

12   recognized as an asset) termed "quota" entitles a producer to
  

13   an incrementally higher milk price that is paid on the amount
  

14   of milk covered by quota ownership.  Conversely, milk
  

15   production that is not covered by quota is subject to a lower
  

16   regulated price -- milk price -- this is termed the "overbase"
  

17   price.  The concept of a tiered pricing system was developed in
  

18   the late 1960's as California State Milk Marketing Order -- as
  

19   the California State Milk Marketing Order -- was attempting to
  

20   address a producer milk price equity issue.
  

21           In an economic sense, quota fits the description --
  

22   sorry -- quota fits the definition of an economic rent.  That
  

23   is, it represents an excess payment above that required to
  

24   induce or provide production, or a payment for the services of
  

25   an economic resource which is not necessary as an incentive for
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 1   its production.  Furthermore, quota is an asset that was
  

 2   created by a regulatory agency with the intent of constructing
  

 3   an official privilege over national opportunities, a secondary
  

 4   descriptor of economic rents.
  

 5           Quota payments to producers are an important component
  

 6   of revenues to many California dairy operators.  In fact,
  

 7   paramount to any consideration of a California Federal Milk
  

 8   Marketing Order, (FMMO) was the assurance that the quota
  

 9   program would not in any way be diminished or affected.
  

10   Congress recognized this, and in the 2014 Farm Bill language
  

11   dealing with the promulgation of an FMMO in California,
  

12   directed that the marketing order provisions allow for the
  

13   continuation of the quota program in California.
  

14           The 2014 Farm Bill (Section 1410(d)) references the
  

15   1996 Farm Bill (Section 143(2)),
  

16                "Upon the petition and approval of California
  

17                dairy producers in the manner provided in the
  

18                Section 8c of Agricultural Adjustment Act
  

19                (7U.S.C.608c), reenacted with the amendments by
  

20                the Agricultural Marketing Agreement Act of 1937.
  

21                The Secretary shall designate the State of
  

22                California as a separate Federal Milk Marketing
  

23                Order.  The order covering California shall have
  

24                the right to reblend and distribute order receipts
  

25                to recognize quota value."
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 1           Quota has an extensive history and has had a
  

 2   significant role in the California industry for over 45 years,
  

 3   and was integral part of the Milk Pooling Plan when it was
  

 4   introduced in 1969.  The program has been modified since its
  

 5   creation, but the foundation of the program has remained intact
  

 6   since its introduction.  Under the Pooling Plan, producers were
  

 7   no longer paid directly in accordance with a class utilization
  

 8   of the handler that received the producers milk.  Instead,
  

 9   producers were paid on the basis of his or her allocated quota
  

10   base and overbase at prices which reflected --
  

11       JUDGE CLIFTON:  Let me ask you to read that sentence again,
  

12   if you will.
  

13       DR. ERBA:  I inserted a word that's not typed.
  

14       JUDGE CLIFTON:  True.  Now, maybe that's on purpose, maybe
  

15   there is base and overbase, but if not, what -- you just tell
  

16   me what is true here.
  

17       DR. ERBA:  What I said, not what I wrote is correct.
  

18       JUDGE CLIFTON:  Okay.  This is important.
  

19       DR. ERBA:  I will read it again for you.
  

20       JUDGE CLIFTON:  Yeah, and you may want to explain it, too.
  

21       DR. ERBA:  I do explain it later on.
  

22       JUDGE CLIFTON:  Okay.  Good.  Thank you.
  

23       DR. ERBA:  Instead, producers were paid on the basis of his
  

24   or her allocated quota, base, and overbase at prices which
  

25   reflect the poolwide utilization of all classes.
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 1           Is that okay?
  

 2       JUDGE CLIFTON:  Perfect.
  

 3       DR. ERBA:  Okay.  Great.
  

 4           Pool quota was established for each producer by milk
  

 5   fat and solids-not-fat on an average daily based on historic
  

 6   production at Class 1 usage.  Any production in excess of a
  

 7   signed quota constituted overbase production.  Periodically,
  

 8   the California Department of Food and Agriculture (CDFA) has
  

 9   issued additional quota to producers, but none since 1992.
  

10   CDFA has issued about 2.2 million pounds of quota solids not
  

11   fat on a daily basis (about 66.2 million pounds of solids not
  

12   fat monthly).
  

13           Quota enjoys a special status in that its existence is
  

14   protected by state law.  The importance of maintaining
  

15   stability with a quota program was recognized by the California
  

16   State legislature.  In fact, Code Section 62712 of the Food and
  

17   Agricultural Code, specifically states that all pool quota must
  

18   be recognized and shall not be diminished in any way as long as
  

19   the Milk Pooling plan is in effect.  Thus, quota cannot be
  

20   eliminated by eliminating -- can only be eliminated by
  

21   eliminating the entire Milk Pooling program.
  

22           The proposal submitted by California Dairies, Inc.
  

23   Dairies Farmers of America, and Land O'Lakes ("the
  

24   Cooperatives") recognizes the history of quota, the financial
  

25   investment made by dairy producers in quota, and the federal
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 1   directive to recognize the value of California quota.  Thus,
  

 2   the Cooperatives propose the quota program be left intact
  

 3   without significant modifications and continue to be
  

 4   administered by CDFA through a Memorandum of Understanding with
  

 5   the United States Department of Agriculture.
  

 6   Before Quota - An overview of the California Dairy Industry
  

 7           The milk marketing laws passed in the 1930's,
  

 8   especially the Young Act of 1935, helped to regulate the
  

 9   minimum price, the minimum price paid for milk by processors to
  

10   producers by establishing classified milk prices.  Class 1
  

11   utilization, which was used for beverage milks, beverage
  

12   products, usually commanded the highest price.  Progressively
  

13   lower prices applied to milk devoted to the manufacturing
  

14   classes of milk.
  

15           However, establishing minimum prices did not address
  

16   the concerns of equitable prices among producers or composition
  

17   of similar milk.  Plants processed an array of products, and
  

18   consequently, class utilization among plants varied.  In
  

19   addition, processing plants were well on their way to becoming
  

20   "specialized" by processing fewer products.  Some plants
  

21   processed 100 percent of the milk received as Class 1 products,
  

22   but other plants tended to specialize in manufactured products,
  

23   producing little or no milk as Class 1 products.
  

24       JUDGE CLIFTON:  Let me interject here, for court reporter,
  

25   all of these references to Class 1 thus far have an Arabic 1
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 1   because we're talking about California's Class 1.  And you may
  

 2   continue, Dr. Erba.
  

 3       DR. ERBA:  Should I say that every time I see an Arabic 1,
  

 4   say Arabic 1?
  

 5       JUDGE CLIFTON:  I think because every time you have seen
  

 6   it, said it so far, it's always been Arabic.  Let's just assume
  

 7   that it will be Arabic unless you alert us that there's a
  

 8   change, that you are taking about a Roman numeral instead.
  

 9       DR. ERBA:  Okay.  I can do that.
  

10       JUDGE CLIFTON:  Thank you.
  

11       DR. ERBA:  Where would you like me to restart?
  

12       JUDGE CLIFTON:  No, no, you are good.  Oh, where?
  

13       DR. ERBA:  Where?
  

14       JUDGE CLIFTON:  Not would you but -- where would you.  Yes.
  

15   Start, please, with the phrase "these characterizations."
  

16       DR. ERBA:  Yes.
  

17           These characterizations represented the extremes, and
  

18   it was more typical to find plants with moderate Class 1
  

19   utilizations.  Nonetheless, a producer shipping to a plant with
  

20   all Class 1 utilization fared well financially, while
  

21   neighboring producers -- while a neighboring producer selling
  

22   milk of like quota to a plant with low Class 1 utilization,
  

23   typically received a considerably lower price.
  

24           In the late 1950's and early 1960's, disparate prices
  

25   among producers in the same region were a source of frustration
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 1   and led to destructive marketing practices.  Clearly, a
  

 2   producer's financial welfare was impacted by his or her ability
  

 3   to secure a contract with a handler with high Class 1
  

 4   utilization.  This placed producers in a weak position to
  

 5   bargain with handlers, and many would agree to excessive haul
  

 6   charges or make other concessions to obtain or retain the
  

 7   coveted sales to Class 1 handlers.  The lack of long-term
  

 8   commitments between producers, between producer and handler,
  

 9   added to the instability of the milk market.  Most contracts
  

10   were subject to cancellation by either party upon 30-days'
  

11   notice.
  

12           It was difficult for producers to obtain new contracts,
  

13   especially with plants that maintained high Class 1 utilization
  

14   year round.  Not surprisingly, the loss of a contract to an
  

15   individual producer was a severe economic blow.  Producers
  

16   often accepted contracts with handlers that gave the handler
  

17   the permission to divert milk shipments to manufacturing
  

18   facilities.  Besides receiving a significantly lower milk
  

19   price, producers were also expected to pay for the additional
  

20   cost of hauling their milk to the designated plant.  An
  

21   alternative was to locate another fluid milk plant that was
  

22   accepting milk, but this did not eliminate the high cost of
  

23   shipping the milk from the dairy to a distant plant.  The
  

24   uncertainty of obtaining or continuing favorable contracts
  

25   restricted many producers' future planning horizon and
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 1   financing capability.
  

 2           During the early and mid-1960's, several events
  

 3   combined to place even more pressure on producers.  Some dairy
  

 4   processors began to alter the traditional framework of milk
  

 5   production, of the milk production sector by acquiring herds
  

 6   and supplying their own processing facilities with milk,
  

 7   thereby reducing the number and volume of Class 1 contracts
  

 8   available to existing producers.
  

 9           Producers realized the necessity of developing a system
  

10   that would bring relief to their problems and provide a more
  

11   equitable allocation of the revenues generated from Class 1
  

12   milk sales.  Producers and producer organizations concluded
  

13   that such a system would have -- could be brought only through
  

14   legislation and introduced a number of Milk Pooling bills in
  

15   the California Legislature.  These early efforts to establish a
  

16   revenue distribution program were not successful because the
  

17   producer community could not agree on the basic concepts of the
  

18   program.
  

19           In 1967, the Legislature passed the Gonsalves Milk
  

20   Pooling Act and it was signed by the governor --
  

21       MR. VLAHOS:  Excuse me, Dr. Erba, for the reporter, would
  

22   you spell that Gonsalves?
  

23       DR. ERBA:  Oh, I thought you were going to have me spell
  

24   milk.
  

25       MR. VLAHOS:  I could do that.
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 1       DR. ERBA:  I'm just trying to add a little levity here,
  

 2   Mr. Vlahos.  Gonsalves, G-O-N-S-A-L-V-E-S.
  

 3       MR. VLAHOS:  Thank you.
  

 4       DR. ERBA:  I'm going to start that sentence again.
  

 5           In 1967, the Legislature passed the Gonsalves Milk
  

 6   Pooling Act, and it was signed by the Governor into law on
  

 7   November 8th, 1967.  This act required the California State
  

 8   Secretary of Agriculture to formulate a a Pooling Plan via the
  

 9   public hearing process.  The Pooling Plan became active in
  

10   November of 1968, after an affirmative vote of eligible milk
  

11   producers.  Developing mechanics of a pool price calculation
  

12   delayed implementation until July 1969.  The pool area covers
  

13   the entire state.
  

14   Production Base and Pool Quota
  

15           During the preliminary stages of formulating a plan,
  

16   basic milk production data were gathered to establish two
  

17   benchmarks for each eligible producer -- a production base and
  

18   pool quota.  A producer's history was based on his or her milk
  

19   production ("production base") and a producer's Class 1 usage
  

20   during July 1966 through December 1966 or the 1967 calendar
  

21   year became the benchmark to establish a producer's quota.
  

22   Production base and pool quota were established for each
  

23   producer by milk fat and solids not fat on average daily basis.
  

24   Pool quota was established at 110 percent of Class 1 usage, and
  

25   the amount by which production base exceeded pool quota was

1787



TRANSCRIPT OF PROCEEDINGS - VOLUME IX

 1   designated "base".
  

 2   BY MR. VLAHOS:
  

 3      Q.  Excuse me, Dr. Erba, just one little interruption
  

 4   there.  When you said that the pool quota was established at
  

 5   110 percent of Class 1 usage, am I correct that the Class 1
  

 6   usage you are referring to was the base period in which the
  

 7   producer opted for, either the July 1996 through December 1966
  

 8   or the 1967 calendar year?
  

 9      A.  You said July 1996, and that would not be correct.
  

10      Q.  If I did say that, I meant 1966.
  

11      A.  Yes, 1966.  Yes, you are right.  You are correct.
  

12      Q.  Please proceed.
  

13      A.  Okay.
  

14          With the implementation of the Pooling Plan, producers
  

15   were no longer paid directly in accordance with class
  

16   utilization of the contracting handler.  Instead, producers
  

17   were paid on the basis of their allocated quota, base, and
  

18   overbase at prices which reflect the poolwide utilization of
  

19   all classes.  The monthly quota and base quantities were
  

20   computed for each producer to the extent he or she produced
  

21   these quantities.  The maximum monthly quantity of quota was
  

22   determined by the current quota allocation.  The maximum
  

23   monthly quantity of base was the difference between production
  

24   base and quota.  Any production in excess of a total of these
  

25   two figures, constituted the overbase production.
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 1   Pool Value, Pool Prices, and Pool Obligations
  

 2           Under the California regulatory structure, each handler
  

 3   submits to the Pooling Branch a monthly report detailing the
  

 4   amounts of milk purchased from producers and other handlers,
  

 5   and the amounts used in their various classes, which is then
  

 6   used to determine each handler's pool obligation.  The total
  

 7   value of each class is determined by multiplying the class
  

 8   utilization by its appropriate class price as announced by
  

 9   CDFA.  Summing these respective amounts across all pool
  

10   handlers results in the pool value.
  

11           The Department prepares and mails the statement for
  

12   each handler on or before the 28th of each month, showing the
  

13   gross amount the handler owes each producer.  The statement
  

14   itemizes the handler's class utilization and the gross amount
  

15   the handler is directed to pay producers for their quota, base,
  

16   and overbase milk.  ("Pool prices").  The statement does not
  

17   include authorized deductions the handler may claim, for
  

18   example, milk hauling cost.  If the total value of milk used is
  

19   greater than the amount the handler owes the producers for
  

20   their milk, the handler pays the difference into the pool
  

21   equalization fund.  On the other hand, if the amount owed
  

22   producers is more than the value of the milk used, the handler
  

23   draws the difference from the pool via the pool equalization
  

24   fund.
  

25   /////
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 1   Determining Pool Prices 1969 - 1994
  

 2           Minimum prices for milk purchases are announced by CDFA
  

 3   each month.  Prices are determined according to how the milk
  

 4   was used, meaning that milk was made into cheese might have a
  

 5   different price than milk that was made into butter or into ice
  

 6   cream.  Typically, although not always, classified prices
  

 7   follow a typical and descending scale.  In other words, the
  

 8   price for Class 1 (fluid milks) carries a higher price than
  

 9   Class 2 (yogurt, cottage cheese), which carries a higher price
  

10   to Class 3 (ice cream and frozen dairy desserts), which carries
  

11   a higher price than class 4 (butter, milk powders, and cheese).
  

12           The Pooling Plans specified that the highest value of
  

13   milk was allocated to the quota pool first, then to the base
  

14   pool, and then finally to the overbase pool, in descending
  

15   order of class value.  The amount of component in each pool,
  

16   i.e., quota, base, and overbase, was determined by pounds
  

17   available.  Once pounds of components were determined, they
  

18   were multiplied by the applicable class component prices to
  

19   determine revenue contained in each pool.  Pool revenue was
  

20   divided by pool pounds -- I'm sorry -- pool revenue divided by
  

21   pool pounds provided the pool price per pound.  The order of
  

22   priority for fulfillment was quota fat/solids not fat, base
  

23   fat/solids not fat and overbase fat/solids not fat.  Thus, the
  

24   Class 1 pounds of fat were used to offset the quota fat
  

25   obligation.  If the Class 1 fat pounds were insufficient to
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 1   offset the obligation, then Class 2 fat pounds were used, and
  

 2   so on, until the quota fat needs were met.  The same process
  

 3   was repeated for quota solids not fat, base fat and base solids
  

 4   not fat.  All remaining milk sales revenue was assigned to the
  

 5   overbase pool.
  

 6   Determining Pool Prices After 1994.
  

 7           By the late 1980's, overbase milk production had
  

 8   increased considerably in relation to quota milk production.
  

 9   There was also the growing concern among producers about low
  

10   milk prices.  The California dairy industry generally
  

11   recognized that there was room for some milk price enhancement
  

12   for Classes 1, 2, and 3.  However, because of the methods in
  

13   place for distributing milk sales revenues from the pool, the
  

14   difficulty of increasing prices for those classes was that
  

15   nearly all of the price increase would be funneled into higher
  

16   quota milk prices without materially affecting overbase prices.
  

17           Following a directive from the California legislature,
  

18   CDFA appointed a committee of dairy producers in 1991 to
  

19   conduct listening sessions throughout the state to receive
  

20   comments and input on the milk pricing regulatory system.  The
  

21   stated goal of the committee was to strengthen the Milk Pooling
  

22   and quota systems.  During industry listening sessions held
  

23   throughout the state, the committee concluded that overbase
  

24   producers became uneasy when the spread between the quota price
  

25   and the overbase price became too high.  For example, a
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 1   difference of $2 dollars per hundredweight or more.
  

 2      Q.  Dr. Erba, that last phrase was in parentheses?
  

 3      A.  Yes.  I'm sorry.  I shall start that sentence over.
  

 4           During industry listening sessions held throughout the
  

 5   state, the committee concluded that overbase producers became
  

 6   uneasy when the spread between the quota price and the over
  

 7   price became too high.
  

 8       JUDGE CLIFTON:  I'm sorry, when the spread between the
  

 9   quota price and --
  

10       DR. ERBA:  The overbase price became too high (for example,
  

11   a difference of $2 per hundredweight, or more).  Conversely,
  

12   the quota producers were similarly troubled when the spread got
  

13   too small or even became inverted.  Several producers who
  

14   testified at the listening sessions, proposed some type of
  

15   "known" spread between quota and overbase prices.  Some
  

16   proposed a floor and ceiling concept, where the spread could
  

17   fluctuate within a predetermined range, while others proposed a
  

18   fixed spread.  The committee favored the differential concept
  

19   as a way of strengthening the quota system.  The committee
  

20   engaged in considerable discussion before settling on the fixed
  

21   $1.70 per hundredweight (for milk testing 3.5 percent fat and
  

22   8.7 percent solids not fat).  At $1.70 per hundredweight level,
  

23   the committee felt they could reasonably conclude that the
  

24   overbase milk would not subsidize the quota milk, and the quota
  

25   owner would receive a reasonable return for his investment.
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 1   This also represented the approximate average spread between
  

 2   the quota and overbase prices for the prior five years.
  

 3           The committee submitted a formal report to the
  

 4   California Legislature that addressed several items, including
  

 5   the recommendation from the committee to implement a fixed
  

 6   differential between the quota price and the overbase price of
  

 7   $1.70 per hundredweight.  Rather than implement the change
  

 8   using the regulatory public hearing process, the fixed
  

 9   differential was written into the California Food and
  

10   Agricultural Code, i.e., state law.  Consequently, as of
  

11   January 1, 1994, Chapter 3.5 of the California Food and
  

12   Agricultural Code established the quota premium paid to
  

13   producers who own quota at 19 and a half cents per pound of
  

14   solids not fat.
  

15           Do you want me to read that differently?
  

16       JUDGE CLIFTON:  No, that was perfect.
  

17       DR. ERBA:  19 and a half cents per pound for Southern
  

18   California counties without regional quota adjusters (RQA's are
  

19   discussed in the next section) and at 19 and a half cents per
  

20   pound solids not fat, minus the assigned RQA for all other
  

21   California counties.
  

22   BY MR. VLAHOS:
  

23      Q.  Dr. Erba, let me interrupt just for a moment.  That
  

24   figure of 19 and a half cents per pound solids not fat, does
  

25   that calculate to a hundredweight basis at the 3.58.7
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 1   standardization to $1.70 per hundredweight?
  

 2      A.  Yes, at standardized milk testing, 3.5 percent butter
  

 3   fat and 8.7 percent solids not fat, the 19 and a half cents a
  

 4   pound, solids not fat calculates out to a $1.70 per
  

 5   hundredweight.
  

 6      Q.  Please continue.
  

 7      A.  I have lost my place.
  

 8      Q.  Starting with the sentence that says "the quota premium
  

 9   is discounted," I think that's where you were.
  

10      A.  Yes.
  

11          The quota premium is discounted in all other counties
  

12   of the state by the assigned RQA.  The move to a fixed
  

13   differential also changed the allocation of quota value by
  

14   component in that all of the price differential above the
  

15   overbase price was assigned to solids not fat, i.e., the price
  

16   of quota fat was set equal to the price of overbase fat.
  

17   Finally, Chapter 3.5 of the California Food and Agricultural
  

18   Code also provided that the fixed differential would remain
  

19   operative until the Secretary certifies that producers had
  

20   voted, via a referendum, to suspend the operation of the
  

21   chapter.  At that point, the fixed differential would be
  

22   suspended and the quota of milk price calculation would revert
  

23   to the methods used prior to 1994.
  

24       JUDGE CLIFTON:  I'm going to stop you there.  We're at the
  

25   top of page 10, we have only read the top two lines.  I would
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 1   like to take a 15-minute break.  So it's about 10:21.  Please
  

 2   be back and ready to go at 10:36.
  

 3       (Whereupon, a break was taken.)
  

 4       JUDGE CLIFTON:  Back on record at 10:40.  We're going back
  

 5   to Dr. Erba's testimony.  We're at the top of page 10, and
  

 6   Mr. Vlahos, you may proceed.
  

 7   BY MR. VLAHOS:
  

 8      Q.  All right.  Dr. Erba, will you continue your testimony?
  

 9      A.  Quota premium payments are deducted from total pool
  

10   revenues and average between $12.5 million and $13 million per
  

11   month, depending on days in month and eligible production
  

12   marketed.  RQA's -- and that is regional quota adjusters -- by
  

13   construction, are a deduction in quota payments out of the pool
  

14   and consequently, RQA's actually return revenue to the pool.
  

15   After the appropriate deductions to the quota premium are taken
  

16   via RQA's, the quota premium are paid out of the pool amounts
  

17   to monthly cost of about 37 cents per hundredweight on all
  

18   pooled Grade A milk marketed in California.
  

19           Producer prices are paid on the basis of pounds of fat
  

20   and pounds of solids not fat.  The producer fat price per pound
  

21   is equivalent for both quota and not quota milk, a result of
  

22   adding Chapter 3.5 to the Food and Agricultural Code in 1994.
  

23   Consequently, the producer fat price for quota and not quota
  

24   milk is basically a weighted average of the individual per
  

25   pound fat prices that were determined for each of the five
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 1   classes of milk.  Prior to the computation of the weighted
  

 2   average, small pool adjustments, such as plant gains, maybe
  

 3   made.
  

 4           The calculation of quota and non-quota solids not fat
  

 5   prices is only slightly more involved than the calculation of
  

 6   quota and non-quota fat prices.  After the quota premium is
  

 7   determined and set aside, and pool adjustments for
  

 8   transportation allowances are made, an average of the remaining
  

 9   solids not fat revenues is computed, weighted by pounds
  

10   associated with each class of milk.  This becomes the overbase
  

11   or base price per pound of solids not fat.  The quota price for
  

12   solids not fat is determined by adding the 19 and a half cents
  

13   to the overbase or base solids not fat price per pound.
  

14   Adjustments to Quota Value
  

15           When pooling was instituted in 1969, location
  

16   differentials were established to encourage the movement of
  

17   quota milk to Class 1 plants.  Location differentials were
  

18   added to or deducted from quota payments to producers, and were
  

19   determined by the location of the plant that first received the
  

20   milk.  Location differentials applied only to the hundredweight
  

21   milk equivalent of quota.  In following the traditional
  

22   movement of milk from supply areas to deficit areas, the higher
  

23   hauling cost tended to be offset by a more favorable
  

24   differential.  Conversely, if milk was needed locally for Class
  

25   1 usage, a lower location differential tended to be offset by a
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 1   lower haul cost.
  

 2           Over time, overbase milk became a larger and larger
  

 3   share of the milk produced by individual producers.
  

 4   Consequently, location differentials based solely on quota milk
  

 5   were no longer able to ensure that an adequate -- that adequate
  

 6   milk supplies were made available to Class 1 plants.  In June
  

 7   1983, location differentials were replaced by transportation
  

 8   allowances and RQA's.  Transportation allowances partially
  

 9   compensate producers for the cost of hauling milk from a
  

10   producer's ranch to qualified plants.  Those allowances apply
  

11   to all market milk moving from dairy farms to processing plants
  

12   which process more than 50 percent of the production into
  

13   Class 1, Class 2, and/or Class 3 products.  In addition,
  

14   cooperative members receive transportation allowances on
  

15   shipments to their plant if the plant is located in a deficit
  

16   area, and if the plant supplies 40 percent of its receipts to
  

17   Class 1 usage.
  

18      Q.  Dr. Erba, excuse me for interrupting, but in your
  

19   testimony you just read, you referred to a phrase of market
  

20   milk.  That may not be a familiar term to others here, so could
  

21   you tell us what market milk means in the California context?
  

22      A.  It's a little bit vague in the terms of what market
  

23   milk actually is, but it is essentially Grade A milk, although
  

24   not specifically Grade A milk.  There are other things that may
  

25   be Grade A milk that are not market milk, but Grade A milk is
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 1   certainly -- market milk is certainly Grade A milk.
  

 2      Q.  Thank you, doctor.  Sorry for interrupting.  Proceed.
  

 3      A.  The purpose of RQA's is less transparent because they
  

 4   do not provide any direct incentive to move milk to Class 1
  

 5   plants.  They were developed to address equity issues arriving
  

 6   out of the elimination of location differentials, and are
  

 7   deducted from the quota payments to producers.  RQA's are
  

 8   determined by geographical location of the producer's dairy
  

 9   farm (currently accomplished by designating RQA's by county of
  

10   dairy farm location) and apply to the hundredweight milk
  

11   equivalent of quota produced at 3.5 percent butterfat and 8.7
  

12   percent solids not fat.  Presently, these range from zero cents
  

13   per hundredweight for dairy farms located in Southern
  

14   California counties, to a minus 27 cents per hundredweight for
  

15   dairy farms located in Fresno, Kings, and Tulare counties (see
  

16   map at Exhibit 4.A hereto).
  

17      Q.  Dr. Erba, since you have indicated to see the map, why
  

18   don't we turn to Exhibit 43, which are the exhibits to your
  

19   testimony, in, to Exhibit 4.A which is the map, and let's wait
  

20   a second so people can find it.  Just from glancing around, it
  

21   looks like everybody's got it, so can you describe what Exhibit
  

22   4.A shows?
  

23      A.  Certainly.  It is a color-coded map of California by
  

24   county, and the colors correspond to the different RQA areas.
  

25   For example, along the north coast, which is shown, at least on
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 1   my copy, in gold are there color copies or not?
  

 2      Q.  Yeah, there are.
  

 3      A.  Great.  The north coast, which is in gold, those
  

 4   counties have an RQA of minus five cents per hundredweight.
  

 5   The largest geographic area is basically the North Sacramento
  

 6   Valley in most of Northern California, the RQA in that green
  

 7   shaded area is 11 cents per hundredweight.  The red area, which
  

 8   is the South Valley, the three counties that make up the South
  

 9   Valley, shown in red, 27 cents per hundredweight deduction.
  

10   The counties designated in blue include San Luis Obispo, Kern,
  

11   and I think it is Santa Barbara, although I can't quite read
  

12   it -- Santa Barbara -- 20 and one-half cents per hundredweight,
  

13   and all remaining counties which largely are Southern
  

14   California and eastern counties, including Mono and Inyo, zero
  

15   cents per hundredweight for a deduction.
  

16      Q.  Thank you.  Let's return to your text on page 12.
  

17       JUDGE CLIFTON:  Before he does, Dr. Erba, just so it's
  

18   perfectly clear, all the categories are a minus, reflecting
  

19   that there's something deducted, except for the white areas; is
  

20   that correct?
  

21       DR. ERBA:  That is correct.
  

22       JUDGE CLIFTON:  All right.
  

23       DR. ERBA:  There were no pluses.
  

24   Producer-Handlers and Exempt Quota
  

25           A producer-distributor (PD; also called a
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 1   producer-handler) is characterized by simultaneous ownership of
  

 2   both the milk production and milk processing facilities.  In
  

 3   California, there are two types of PD's.  Fully exempt PD's
  

 4   (Option 66 PD's), do not account to the pool for any other
  

 5   Class 1 production, but there are significant restrictions on
  

 6   production and sales.
  

 7           I have a list of five bullet points.
  

 8           - The entity must own both the milk production and milk
  

 9             processing facilities;
  

10           - The own-farm production must average less than five
  

11             hundred gallons per day for a 12-month period;
  

12           - Sales must average less than five hundred gallons per
  

13             day for a 12-month period;
  

14           - The entity may not receive more than 25 percent of
  

15             total fluid milk sales from sources other than its
  

16             own dairy farm;
  

17           And the last point, last restriction;
  

18            - The entity must have retail sales for his or her own
  

19              account of not less than 50 percent of total
  

20              Class 1 sales.
  

21           Historically, very few Class 1 processors have
  

22   qualified for this designation, and the amount of milk
  

23   processed by fully exempt PD's has represented far less than
  

24   one percent of a Class 1 milk in the state.
  

25           The second type of PD, the option exempt PD, (Option 70
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 1   PD's) does not qualify for full exemption, but have common
  

 2   ownership of production and processing enterprises.  The option
  

 3   exempt PD's have no restrictions on retail sales or outside
  

 4   purchases, and are subject to pool obligations, at least in
  

 5   part -- they do not account to the pool for the Class 1
  

 6   production that is covered by exempt quota owned by the PD, but
  

 7   they do account to the pool for all other production.
  

 8           There are four option exempt PD's operating in
  

 9   California and their combined Class 1 exemptions are 57,914
  

10   pounds per day.  That equates to about five percent of the
  

11   Class 1 milk produced in the state.  There is no opportunity to
  

12   establish additional option exempt PD's without a change in
  

13   state law.  Furthermore, the option -- excuse me -- the exempt
  

14   quota owned by the PD's is not transferrable without a loss of
  

15   the exemption.  In other words, exempt quota converts to
  

16   "regular" quota if it is transferred to another production
  

17   entity.
  

18           Prior to January 1, 1978, the option exempt PD's could
  

19   deduct their original pool quota from their Class 1
  

20   obligations.  Any purchased quota could not be deducted and was
  

21   treated like quota owned by a producer.  In 1994, the option
  

22   exempt PD's were allowed to include the quota they had
  

23   purchased after January 1st, 1978, and before March 1st, 1995,
  

24   toward their Class 1 obligations.  All four operating exempt --
  

25   all four operating option exempt PD's qualify -- should say for
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 1   -- a further daily deduction of 150 pounds of fat and 375
  

 2   pounds of solids not fat from Class 1 pool obligation because
  

 3   none have transferred production base and pool quota after
  

 4   February 9th, 1977.
  

 5           By construct, exempt quota establishes an economic
  

 6   benefit beyond the value of standard quota.  Standard quota
  

 7   entitles the owner to a higher price that is established at 19
  

 8   and a half cents per pound of solids not fat per day.  Exempt
  

 9   quota waives the obligation of the owner to account to the pool
  

10   for the equivalent amount of Class 1 production.  The
  

11   additional benefit of exempt quota is then, the difference
  

12   between the announced Class 1 price and the announced RQA
  

13   adjusted quota price for the same month.  From January 1970 to
  

14   December 2014, the additional value to exempt quota owners
  

15   averaged about 58 cents per hundredweight in Southern
  

16   California (RQA of zero dollars per hundredweight).
  

17       JUDGE CLIFTON:  Shall we have these record copies marked on
  

18   page 13 with the insertion of the word "for"?
  

19       MR. VLAHOS:  Yes, that would be a good idea, your Honor.
  

20       JUDGE CLIFTON:  All right.  So I'm going to ask that the
  

21   record copies be changed, page 13, in the middle of the page,
  

22   the sentence will read with the word "for" inserted -- "all
  

23   four operating option exempt PD's qualify for a further daily
  

24   deduction of 150 pounds fat", and so on.
  

25       MR. VLAHOS:  Thank you, your Honor.
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 1       DR. ERBA:
  

 2   Producer Responsibility
  

 3           Although producers have gained considerable
  

 4   independence, they are still charged with responsible
  

 5   performance standards.  Quota payments apply to only milk
  

 6   produced on a dairy farm located in California.  A producer
  

 7   must produce milk of the required quality standards or lose
  

 8   quota entitlement as a consequence.  For each day milk is
  

 9   rejected for not meeting the quality standards specified in the
  

10   contract, the monthly quota eligibility is reduced by one day's
  

11   quota amount.  Rejected milk is still eligible to be accounted
  

12   for in the base pool.
  

13           A producer may not have quota and simply hold it
  

14   without producer milk.  Failure to ship milk to a pool handler
  

15   for a period of 60 days shall result in the forfeiture of all
  

16   production base and pool quota.  A proportionate of monthly
  

17   entitlement will be lost for any milk shipped directly to a
  

18   nonpool plant.
  

19   Allocating New Quota
  

20           One of the declared purposes of the Gonsalves Milk
  

21   Pooling Act is to equalize gradually the distribution of
  

22   Class 1 and Class 2 utilization among California producers.
  

23   Allocation of new quota based on Class 1 and Class 2 quota, was
  

24   a necessary provision instrumental in obtaining this goal.
  

25   Class 1 and Class 2 sales for the most recent 12-month period,
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 1   September through August, is compared to that of a previous
  

 2   highest identical 12-month period to determine the amount of
  

 3   increase necessary.  The resulting amount is made available for
  

 4   new for allocation as new quota.  New quota allocation to
  

 5   existing producers is made effective January 1st, following the
  

 6   12-month period, during which the available new quota is
  

 7   determined.
  

 8           Prior to 1985, the amount of new quota --
  

 9   MR. MR. VLAHOS:
  

10      Q.  Excuse me, Dr. Erba, it is prior to January 1, 1985?
  

11      A.  Yes.
  

12      Q.  Yes.  Sorry.  Go ahead.
  

13      A.  Prior to January 1, 1985, the amount of new quota to be
  

14   allocated was determined by comparing Class 1 and Class 2 sales
  

15   for the most recent September through August period to the of
  

16   the preceding period.  The increase was then adjusted to for
  

17   the estimated Class 1 and Class 2 requirements for the seceding
  

18   year, less such estimates made the prior year, and further
  

19   adjusted by -- further adjusted to add standby requirements.
  

20           After January 1st, 1985, the amount of new quota to be
  

21   allocated was determined by comparing Class 1 and Class 2 sales
  

22   to the highest 12-month period (September through August) on
  

23   record, which was 1991 to 1990 -- sorry -- 1990 to 1991.  The
  

24   new quota became available in January of --
  

25       JUDGE CLIFTON:  Start that again, please.
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 1       MR. VLAHOS:  Start at the beginning of the sentence,
  

 2   Dr. Erba, the last new quota.
  

 3       DR. ERBA:  Yes.
  

 4           The last new quota became available in January 1992,
  

 5   and 80 percent of it was issued to existing producers.  Because
  

 6   there were few new producers during that time, it took over
  

 7   four years to distribute the remaining 20 percent of the new
  

 8   quota.
  

 9           Prior to 1979, when new quota was issued, 40 percent of
  

10   the new quota available was allocated to producers holding
  

11   unequalized production base and pool quota.  Unequalized meant
  

12   that the quota held by the producer was below 95 percent of the
  

13   production base.  The allocation was based on a formula that
  

14   gave a higher percentage of new quota to those producers having
  

15   low quota in relation to a production base.  No quota could be
  

16   allocated to an unequalized producer that would be in excess of
  

17   that needed to bring quota to the equalized level.  Any such
  

18   excess quota was reallocated to the qualified producers still
  

19   below the equalization point.
  

20           The unequalized quota are those allocated to new
  

21   producer entrants after the start of the pooling program.  All
  

22   of the original issue of production base and pool quota was
  

23   brought to equalization effective January 1st, 1978, as
  

24   directed by --
  

25       JUDGE CLIFTON:  Read that date again, please.
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 1       DR. ERBA:  January 1st.
  

 2       JUDGE CLIFTON:  One more time.
  

 3       DR. ERBA:  July 1st -- how'd I get June -- July 1st,
  

 4   1978 -- thank you for correcting me -- as directed by statutory
  

 5   requirement amended.  This one-time direct issue of quota was
  

 6   not conditioned on any increase in Class 1 or Class 2 sales.
  

 7           After 1979, 40 percent of available quota was allocated
  

 8   to equalize producers (those producers whose quota is 95
  

 9   percent or more of production base) prorated according to the
  

10   quota held by each, 40 percent is allocated to unequalized
  

11   producers.
  

12           20 percent of the new quota available is allocated to
  

13   qualifying new producer applicants who do not have production
  

14   base and pool quota.  In order to apply for this allocation, a
  

15   new producer must have been in continuous production for one
  

16   year, and on the date of application, must be shipping market
  

17   grade milk to a pool handler.  Available quota is allocated to
  

18   these producers on a priority basis, first priority being
  

19   determined on the basis of the date the application was
  

20   received.  Ties are broken by the longest period in continuous
  

21   commercial production, and further ties are decided on the
  

22   basis of the longest period in market grade production.  In
  

23   addition, any quota that was -- any quota that has been
  

24   forfeited after April 30th, 1981, is allocated on a continuing
  

25   basis to qualifying new processors.
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 1   Allocations to New Producers
  

 2           The amount of quota to be allocated to new producers is
  

 3   based on the daily average of fat and solids not fat produced
  

 4   during the most recent three-month period from September
  

 5   through November, a maximum of 150 pounds of fat, and 375
  

 6   pounds of solids not fat can be considered.  Allocation is made
  

 7   at either 95 percent of the qualifying production of each
  

 8   component, or 60 pounds of fat and 150 pounds of solids not
  

 9   fat, whichever is less.  If a producer enters at the equalized
  

10   95 percent level, he or sh, is given the qualifying production
  

11   as production base, and only qualifies for further quota
  

12   allocation as an existing equalized producer.  If the producer
  

13   enters at less than the 95 percent level, the production base
  

14   is granted at 111 percent of the quota allocated.
  

15           After holding this initial allocation for a minimum of
  

16   one year, a new producer qualifies as an existing producer to
  

17   participate in future -- in future allocation of new quota.  In
  

18   the subsequent allocations, the qualifying period of production
  

19   will be used in determining the amount of quota received.
  

20   Additional production base will be allocated equal to 111
  

21   percent of the additional quota, until the producer eventually
  

22   has quota equal to 95 percent of the qualifying period
  

23   production.  At that point, the qualifying period production
  

24   will be assigned as production base.
  

25           Prior to January 1st, 1977, the maximum allocated new
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 1   producers as production base was the average daily production
  

 2   during the 12-month period preceding the application, or 90
  

 3   percent of the average production base of all existing
  

 4   producer, which ever was less.  The maximum quota that was
  

 5   allocated was 20 percent to the allocated production base, or
  

 6   the lowest percentage of pool quota to production base of all
  

 7   existing producers, whichever is -- whichever was less.
  

 8   Transferability of Production Base and Pool Quota
  

 9           Subject to certain restrictions, production bases and
  

10   pool quotas are transferrable.  The restrictions are imposed to
  

11   prevent quota from becoming a commodity for speculation.  For
  

12   example, a quota owner must be a market milk (Grade A) producer
  

13   that ships to a pool plant at least once every 60 days.  Also,
  

14   a quota owner who buys quota may not sell any quota for two
  

15   years, and a quota owner who sells quota, may not buy any quota
  

16   for two years.  A producer may sell to another producer in the
  

17   pool area, or change locations within the pool area and carry
  

18   the quota to the new location.  Quota that moves from one dairy
  

19   location to another may be subject to a different RQA.  All
  

20   transfers must be approved by the Secretary of Agriculture
  

21   before the transfer can be made effective and all quota
  

22   transfers are made effective on the first day of the month.
  

23           The published average price per pound of quota solids
  

24   not fat (without the inclusion of cows) reflects the true value
  

25   of the quota sold.  Although the price is expressed in terms of
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 1   quota solids not fat, the transaction carries with it the
  

 2   related production base solids not fat, production base fat,
  

 3   and quota fat.
  

 4           Pool quota has been transferred among producers
  

 5   continuously since quota was introduced in 1969.  (See Exhibit
  

 6   4.B  hereto).
  

 7      Q.  We'll do it at the end of --we'll do the exhibit at the
  

 8   end of that paragraph.
  

 9      A.  Okay.
  

10          In the first year alone, 342 producers sold at least
  

11   some quota, 624 producers bought some quota, and 273
  

12   transactions disbursed 100 percent of a producer's quota.  In
  

13   addition, 51,176 pounds of quota fat and 127,504 pounds of
  

14   quote solids not fat were transferred.  Since 1969, there has
  

15   been an average of 10 quota sellers and 13 quota buyers every
  

16   month.
  

17      Q.  Now that you have finished, that would be an
  

18   appropriate time to turn to the table that's on Exhibit 4.B,
  

19   and that is a document of some 16 pages, I believe.  We'll wait
  

20   for a minute while everybody gets a chance to turn to that
  

21   section of the exhibit.  And that's Table 4.B of Exhibit 43.  I
  

22   think people have gotten it now.
  

23          Dr. Erba could you explain what the this document
  

24   depicts?
  

25      A.  There are several columns and I'll go through and
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 1   explain what is contained in each column.
  

 2          The first column is the dates, and it's, in fact, the
  

 3   first entry says 1969, 08, that would be August, 1969.  And it
  

 4   is a continual monthly recounting of all the transactions since
  

 5   August 1969 through August 2015.
  

 6           The second column you see a number of sellers with
  

 7   quota transactions.
  

 8           The third column is number of buyers for quota
  

 9   transactions.
  

10           The fourth column recounts the number of sales at 100
  

11   percent, meaning the entire -- producer's entire amount of
  

12   quota was distributed or disbursed.
  

13           The next three columns are covered under a single
  

14   heading, sales without cows, and has individual columns below
  

15   that, a low, average, and high, and these are the prices
  

16   ranging from low to high, with an average in the middle of the
  

17   price per pound of quota solids not fat since August 1969.  And
  

18   again, these are sales without cows, meaning that the,
  

19   basically there was a paper transaction.
  

20           The next three columns which are also under a single
  

21   heading, says sales with cows.  Those would be transactions of
  

22   quota transfers that included the cows.  Again, would be a
  

23   three separate subheadings of low, average, and high prices.
  

24           The next two columns after that are under a single
  

25   heading that says total production based fat transferred as one
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 1   of the subheadings, and total quota fat transferred is the
  

 2   other one.
  

 3           And then the last two columns also under a single
  

 4   heading of total.  The subheadings are production base solids
  

 5   not fat transferred; and the final column, total quota solids
  

 6   not fat transferred.
  

 7      Q.  Dr. Erba, you had earlier testified that the pooling
  

 8   plant went into effect in July of 1969; is that correct?
  

 9      A.  That's correct.
  

10      Q.  So the very next month, August 1969, people began
  

11   purchasing and selling quota; is that correct?
  

12      A.  That is correct.
  

13      Q.  Thank you.  Let's return then, to page somewhere --
  

14   page 18.
  

15      A.  Quota transactions continue to occur nearly every
  

16   month, underscoring the importance and prevalence of quota to
  

17   the California dairy industry.  While transacted monthly sales
  

18   volumes range widely (for example, from a minimum of 0 pounds
  

19   of quota fat and solids not fat, to a maximum of 13,345 pounds
  

20   of quota fat, and 99,574 pounds of quota solids not fat) on
  

21   average 2,668 pounds of quota fat, 6,603 pounds of quota solids
  

22   not fat, are transferred each month.  Over the 552 month
  

23   period, which commences with August 1969, the average price for
  

24   quota sold was $370 per pound of quota solids not fat.  Since
  

25   the introduction of quota, the price has ranged from $236 to
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 1   $570 per pound of quota solids not fat.  (See "Average Selling
  

 2   Price for Quota" chart below).
  

 3      Q.  Stop right there.  The chart below actually appears
  

 4   after the text, under the heading Fiduciary Review Board, and
  

 5   that chart is actually on the next page, page 19; is that
  

 6   correct?
  

 7      A.  That's correct.
  

 8      Q.  And it is sort of out of order, but you had to do that
  

 9   because of the formatting of the text?
  

10      A.  I couldn't get the, unless I made the chart very small,
  

11   couldn't get it to fit in that text area.
  

12      Q.  Okay.  So let's skip to page 19 now, to that -- that
  

13   chart.  And does that chart in the general, what it does is
  

14   depict in sort of a visual way, the information that's
  

15   contained in Table 4.B in Exhibit 43?
  

16      A.  That's correct.
  

17      Q.  Okay.  Let's turn, now go back to page 18 and continue
  

18   with your testimony.
  

19      A.  For the most recent 12-month period, quota has sold for
  

20   an average of $525 per pound of quota solids not fat, thus, at
  

21   current market prices, the total value of the 66.2 million
  

22   pounds of quota solids not fat owned by California dairy
  

23   producers is $1.2 billion.
  

24       JUDGE CLIFTON:  I'm wondering, Dr. Erba, shall we amend
  

25   this page to include those words "not fat"?  The way you read
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 1   the sentence, you said "quota solids not fat".
  

 2      DR. ERBA:  Yes, I think that would be appropriate.
  

 3      JUDGE CLIFTON:  All right.  So I'm going to ask that the two
  

 4   record copies include two words that aren't there, the two
  

 5   words are "not fat".  So looking at page 18, the line that's
  

 6   just above the heading called Producer Review Board, that line
  

 7   will read, "of the 66.2 million pounds of quota solids" and
  

 8   then here is where we insert two words, "not fat".  And then
  

 9   the sentence continues, "owned by California dairy producers is
  

10   $1.2 billion."
  

11           Would that be consistent with what you said to us,
  

12   Dr. Erba.
  

13       DR. ERBA:  Yes.
  

14       JUDGE CLIFTON:  All right.  Good.
  

15       DR. ERBA:  Shall I proceed?
  

16       JUDGE CLIFTON:  You may.
  

17       DR. ERBA:  Okay.
  

18   Producer Review Board
  

19           The Gonsalves Milk Pooling Act required the Director of
  

20   CDFA to appoint a Producer Review Board consisting of twelve
  

21   producer members.  The function of this board is to hear
  

22   appeals of producers seeking hardship relief due to conditions
  

23   beyond their control and make recommendations to the Director
  

24   to either approve, disapprove, or modify the request.  An
  

25   example might be a producer who purchased quota and was
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 1   subsequently impacted by fire or flood and forced to liquidate
  

 2   his assets (including quota), thus violating the prohibition of
  

 3   selling quota before two full years of quota ownership.
  

 4           The Board, since 1978, consisting of twelve producer
  

 5   members and one public member, also gives counsel, assistance
  

 6   and recommendations on administrative matters and problem areas
  

 7   of the pooling program.  Since its formation, it has made
  

 8   numerous recommendations on producer appeals and administrative
  

 9   issues.
  

10   BY MR. VLAHOS:
  

11      Q.  We can now skip the chart on the bottom of page 19,
  

12   which you have already explained, and go to page 20.
  

13      A.  Verification of Records
  

14           Personnel within the Milk Pooling Branch perform
  

15   comprehensive audits of the records of handlers to determine
  

16   their compliance with the reporting and payment procedures
  

17   required by the Milk Stabilization and Marketing Plans and the
  

18   Pooling Plan.  Monetary adjustments are made to a handler's
  

19   account to correct discrepancies revealed by the audit, with
  

20   such adjustments being reflected in the quota price
  

21   calculation.  The payments to producers are also monitored to
  

22   ensure that payments are made in the correct amount and at the
  

23   proper intervals and that no unauthorized deductions are made.
  

24   Quota Ownership
  

25           At least some quota is owned by more than half of the

1814



TRANSCRIPT OF PROCEEDINGS - VOLUME IX

 1   dairy producers in California.  Conversely, about 42 percent of
  

 2   California dairy farms own no quota.  However, the percentage
  

 3   of dairies that own no quota has increased considerably in the
  

 4   last 20 years.  (See Table 1 below).
  

 5      Q.  We'll take a look at that table when we get to it in
  

 6   the next page, Dr. Erba.
  

 7      A.  Very well.
  

 8          In 1995, the distribution of quota ownership was
  

 9   relatively uniform across all six categories.  However, as the
  

10   industry changed in terms of annual milk production (increased
  

11   by 57 percent) and number of Grade A dairies (decreased by 35
  

12   percent) the distribution of quota ownership has changed as
  

13   well.  The most striking change is the percentage of California
  

14   dairy farms with no quota.  Most of the other categories have
  

15   not changed much in the last 20 years.
  

16      Q.  Now, Dr. Erba, we're at the top of page 21 at the table
  

17   labeled Table 1.  Would you please explain what that table
  

18   depicts?
  

19      A.  Sure.  This would be the percentage of dairy farms
  

20   ranked by quota ownership as of January of each year listed,
  

21   which starts in 1995 and ends in 2015.  The quota ownership
  

22   categories are 0 percent quota, or no quota owned; 1 percent to
  

23   20 percent; 21 percent to 40 percent; 41 percent to 60 percent;
  

24   61 percent to 80 percent.  And then the last category is those
  

25   producers who own over 80 percent of the milk production
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 1   covered by a quota.
  

 2            There are several rows that follow that data.  One is,
  

 3   the first one is number of dairy farms, which is the number of
  

 4   Grade A farms, again, as of January of the year indicated.  And
  

 5   then the corresponding number of dairy farms with quota is the
  

 6   following row after that.
  

 7      Q.  Both the total number of dairy farms and the number of
  

 8   dairy farms with quota have decreased from 1995 as opposed to
  

 9   2015; is that correct?
  

10      A.  That is correct.
  

11      Q.  You may proceed.
  

12      A.  Okay.
  

13          Milk production in California over the past 35 years
  

14   has become more concentrated within the counties that make up
  

15   the Central Valley (see Table 2 at Exhibit 4.C hereto).
  

16      Q.  You may proceed, we'll get to that table.
  

17      A.  Okay.
  

18          From 1980 to 2015 (estimated) milk production increases
  

19   in the Central California counties has ranged from 230 percent
  

20   to 1,211 percent.  At the same time, milk production decreased
  

21   in the counties representing Southern California and the North
  

22   Coast (minus one percent to minus 53 percent).
  

23      Q.  This would be an appropriate time to take a look at
  

24   Table 2 at Exhibit 4.C, we'll give some time for people to
  

25   locate that.  It's right after that 16 pages of quoted
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 1   transactions.
  

 2       JUDGE CLIFTON:  So we're going to Exhibit 43.
  

 3       MR. VLAHOS:  That's correct, your Honor.  Exhibit 43.  And
  

 4   it's the document at the bottom in the right hand corner that
  

 5   says Exhibit 4.C.
  

 6   BY MR. VLAHOS:
  

 7      Q.  I think everybody has probably got it now, Dr. Erba, so
  

 8   would you please continue and explain what that document which
  

 9   is entitled Table 2 Annual Milk Production by County Thousand
  

10   Times Represents -- although that sort of tells you what it
  

11   represents.
  

12      A.  Yeah, you just took my thunder from me.  It's annual --
  

13      Q.  I'll give it back to you.
  

14      A.  Annual milk production -- I appreciate that, thank you.
  

15          Annual milk production by selected counties, they are
  

16   not all the counties, and they are listed, counties are listed
  

17   in alphabetical order.  And there are ten counties and there's
  

18   a reason for the ten counties which will be revealed in the
  

19   next table, which I will get to.  These are in five-year
  

20   increments starting in 1980 and going to 2015, and 2015 is an
  

21   estimated number.
  

22          The last column in the table represents the percentage
  

23   change from 1980 to 2015 for the milk production in each one of
  

24   those ten counties.  And then toward the bottom of the table
  

25   there is a comparison to total milk production for the state,
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 1   and they have those ten counties compare.  And those ten
  

 2   counties represent between 85 and 1980, 85 percent of the milk
  

 3   produced in California, all the way up to 92 percent of the
  

 4   milk produced in California in 2015.
  

 5      Q.  Okay.  Let's return to your text then, on page 21.  You
  

 6   are in the -- we're in the middle that bottom paragraph
  

 7   starting with the sentence "as the geographic footprint".
  

 8      A.  Yes.
  

 9       JUDGE CLIFTON:  Now, before he goes on, I want to relate
  

10   the words on page 21 to the table now that I'm looking at both
  

11   of them.
  

12           So of your ten counties on Exhibit 4.C they are listed
  

13   in alphabetical order.
  

14       DR. ERBA:  Correct.
  

15       JUDGE CLIFTON:  And in your text on page 21 you break them
  

16   into three geographic areas.  You've got a representation from
  

17   Central California, you have got a representation from Southern
  

18   California, and a representation from the North Coast.  Is it
  

19   easy for you to tell me which counties go into those geographic
  

20   areas or do you do it later?
  

21       DR. ERBA:  I can tell you right now.  It is probably best
  

22   that I do that now.
  

23       JUDGE CLIFTON:  All right.  Great.
  

24       DR. CLIFTON:  So Sonoma County would be the county that
  

25   represents the North Coast.  There are two counties that
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 1   represent Southern California.  The first is San Bernardino and
  

 2   the second county representing Southern California is
  

 3   Riverside.  The remaining seven counties would be Central
  

 4   California counties.
  

 5       JUDGE CLIFTON:  Excellent.  Thank you very much.
  

 6       DR. ERBA:  You're welcome.
  

 7           As the geographic footprint of milk production (shrank
  

 8   even as California's milk production increased) quota tended to
  

 9   follow dairies as they relocated to the Central Valley,
  

10   particularly from Southern California.  This is evident in
  

11   Table 3 (see Exhibit 4.D hereto) --
  

12      Q.  We will do that, Dr. Erba, when you finish this
  

13   testimony in the next page.
  

14      A.  Very good.
  

15          -- which shows that from 1980 to 2015, quota holdings
  

16   increased for all Central Valley counties listed but decreased
  

17   for the counties representing Southern California and the North
  

18   Coast.  Thus, quota has tended to become more concentrated in a
  

19   small number of counties, most of them located in the Central
  

20   Valley.  In fact, the top ten counties for quota holdings
  

21   account for over 92 percent of all quota allocated (see Table 3
  

22   at Exhibit 4.D hereto).
  

23      Q.  Let us then turn to Exhibit 4.D, that's a one-page
  

24   exhibit with the heading, Table 3, Pounds of Quota SNF,
  

25   Holdings by County (as of January of the listed year).
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 1          Tell us what this table depicts.
  

 2      A.  Table 3 was constructed similarly to Table 2 in that we
  

 3   have the same representation for the columns for the dates 1980
  

 4   through, or for 2015 in five-year increments.  The counties
  

 5   match up identically and the counties were selected as the top
  

 6   ten quota holding counties starting in 1980, and then keeping
  

 7   those counties the same as the years progressed to see what the
  

 8   trend would have, or what the trend was for quota holdings
  

 9   among those same ten counties over time.
  

10          The total quota held among all counties, not just these
  

11   ten, is represented as one of the entries, as are the sum of
  

12   the top ten county quota holders for the top ten counties, and
  

13   then the percentage of quota holders of those top ten counties
  

14   compared to total quota holders.
  

15      Q.  So if I read this correctly, for example, the total
  

16   quota held by these top ten counties is in the last, second to
  

17   the last column, excuse me, with 2015 at the head of it, that
  

18   would be 2,215,998, and that is in the -- excuse me, that's
  

19   the --
  

20      A.  That's the total for all counties.
  

21      Q.  Excuse me, just opposite.  That's the total for all
  

22   counties, the top ten counties of that number had 2,046,422
  

23   pounds, correct?
  

24      A.  That is correct.
  

25      Q.  Okay.  Now let's return back to page 22, and you may
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 1   continue your testimony.
  

 2      A.  Thank you.
  

 3   Continuation of Quota Program Under a CA-FMMO
  

 4           The proposal from the Cooperatives describes several
  

 5   operative definitions that are necessary to carry out the
  

 6   administration of the quota program.  These are found in
  

 7   Section 1051.17(a) through (d).
  

 8           "CDFA" refers to the California Department of Food and
  

 9   Agriculture, which is the agency of the State of California
  

10   responsible for the administration of the California dairy
  

11   producer milk quota program as established in the California
  

12   Food and Agricultural Code.
  

13           "Quota premium" means the value established pursuant to
  

14   the California Food and Agricultural Code -- how do I read
  

15   that?
  

16       JUDGE CLIFTON:  Sections.
  

17       DR. ERBA:  Sections 62715 --
  

18       JUDGE CLIFTON:  No.
  

19       MR. VLAHOS:  750.  Read it again.
  

20       DR. ERBA:  Sections 62750 et seq.  "Quota premium" and
  

21   "quota premium value" mean the value per pound of nonfat solids
  

22   which, and include adjustments by applicable RQA's.
  

23           "Quota nonfat solids" means the pounds of nonfat solids
  

24   of a producer as determined and reported by CDFA, which qualify
  

25   for the quota premium.  "Non-quota milk" means pool milk not
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 1   eligible for the quota premium.
  

 2           While the California dairy industry's State Milk
  

 3   Marketing Order is unique in many respects, the California Food
  

 4   and Agricultural Code contains language that anticipates that
  

 5   the state order may be replaced by an FMMO, eventually, and
  

 6   specifies how to reconcile the two orders.
  

 7           From Section 62726 of the California Food and
  

 8   Agricultural Code, the following discussion is found:
  

 9           "Notwithstanding other laws to the contrary, in the
  

10   event a milk marketing order under the jurisdiction of the
  

11   United States Department of Agriculture or other appropriate
  

12   federal agency is created by referendum or under the applicable
  

13   laws and procedures relating thereto in the state or in any
  

14   geographical area within the state, the provisions of this
  

15   chapter, or any part thereof, which is in conflict with such
  

16   Federal Order or which is unnecessary or is a duplication
  

17   thereof, shall be suspended in the geographical area covered by
  

18   and during the existence of such Federal Order.
  

19           The director shall take such steps and procedures as
  

20   are necessary to wind up and conclude the administration and
  

21   enforcement of the provisions of this chapter, or any part
  

22   thereof, prior to this suspension date."
  

23           In effect, if an FMMO is approved by a referendum of
  

24   California producers, those aspects of the California State
  

25   Statutes that are in conflict with the FMMO, or are duplicative
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 1   of the FMMO, shall be suspended.  Clearly, the quota program is
  

 2   not duplicative of any aspect of an FMMO.
  

 3           The California quota program is regarded as a valuable
  

 4   investment option by California dairy producers.  Producers who
  

 5   have decided to invest more money in their dairy enterprises
  

 6   may, for example, increase cow numbers, remodel their
  

 7   facilities, buy more land for crop production, or buy quota
  

 8   which entitles owners to a higher milk price.
  

 9           As I mentioned earlier in my testimony, quota payments
  

10   to producers are an important source of revenues for many
  

11   California dairy operators, and preservation of the quota
  

12   program to the greatest extent possible is an objective of the
  

13   Cooperatives proposal.  The objective is consistent with the
  

14   Congressional language found in the 2014 Farm Bill language
  

15   dealing with the promulgation of an FMMO in California,
  

16   specifically Section 1410(d) of the 2014 Farm Bill references
  

17   the 1996 Farm Bill (143(2)) and states:
  

18           " Upon petition and approval of California dairy
  

19   producers in the manner provided in Section 8(c) of the
  

20   Agricultural Adjustment Act (7 U.S.C.608c) reenacted with
  

21   amendments by the Agricultural Marketing Agreement Act of 1937,
  

22   the Secretary shall designate the State of California as a
  

23   separate Federal Milk Marketing Order.
  

24           The order covering California shall have the right to
  

25   reblend and distribute order receipts to recognize quota
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 1   value."
  

 2       MR. ENGLISH:  Your Honor?  Chip English.  Before he reads
  

 3   the next sentence and gets to other written testimony, I object
  

 4   to the next sentence on the ground that contains a legal
  

 5   conclusion.
  

 6       JUDGE CLIFTON:  Thank you.
  

 7       MR. VLAHOS:  In answer to that, we have a, the witness has
  

 8   his understanding of the law and he's entitled to testify to
  

 9   it.
  

10       JUDGE CLIFTON:  The objection is noted.  The witness may
  

11   continue.
  

12       DR. ERBA:  In language from Congress makes it clear that
  

13   the quota program should have at right to exist within the
  

14   framework of an FMMO.
  

15       JUDGE CLIFTON:  And, Mr. English, how would you suggest
  

16   that sentence would read to be consistent with the legislation
  

17   as you understand it?
  

18       MR. ENGLISH:  Your Honor, I think the legislation speaks
  

19   for itself, we're going to have a statutory construction
  

20   argument.  The language in the statute is recognized quota
  

21   value, it does not say right to exist, it doesn't say
  

22   incorporate, so I think that that's our objection, the right to
  

23   exist is different from recognized quota value.
  

24       JUDGE CLIFTON:  Thank you.
  

25       MR. VLAHOS:  And the witness is not attempting to quote the
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 1   statute.  He is giving his understanding as an Economist and as
  

 2   the official a dairy cooperative in California, his
  

 3   understanding of what the statute is.
  

 4           He obviously is not -- we're going to have an argument
  

 5   for sure, very vehemently I'm sure about what the statute
  

 6   means, but this witness is entitled to testimony as to his view
  

 7   of the statute.
  

 8       JUDGE CLIFTON:  Yes, and Mr. English is entitled to object.
  

 9       MR. VLAHOS:  He sure is, and I know he will take every
  

10   opportunity to do so.  It doesn't mean he's right, though.
  

11       JUDGE CLIFTON:  And I received both of those as
  

12   constructive and helpful.
  

13           Thank you, Mr. Vlahos.  Begin again, not to rub it in,
  

14   but just to read the sentence again.
  

15       MR. ENGLISH:  Do I get to object again?
  

16       JUDGE CLIFTON:  Beginning with the words "the language".
  

17       DR. ERBA:  Your Honor, I, too, am trying to be helpful,
  

18   just for the record.
  

19           The language from Congress makes it clear that the
  

20   quota program should have the right to exist within the
  

21   framework of an FMMO.  The Cooperatives' proposal recognizes
  

22   the importance and sensitivity of maintaining the quota program
  

23   virtually intact within the California FMMO.  Recall from
  

24   earlier discussions, that over half of California dairy
  

25   producers own at least some quota, and the total market value
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 1   of all quota owned is nearly $1.2 billion.  Thus, we propose
  

 2   that the continuation of the quota program be made possible
  

 3   through a joint effort with CDFA and USDA via a Memorandum of
  

 4   Understanding (MOU).  Joint administrative apparatuses have
  

 5   been established previously between USDA and State agricultural
  

 6   agencies.  USDA maintains MOU's with CDFA for data collection
  

 7   and dissemination.  For example, an MOU exhibits between
  

 8   USDA-National Agricultural Statistics Service, CDFA at the
  

 9   California Agricultural Commissioners and Sealers Association
  

10   to collect and share agricultural statistics for California
  

11   counties.  Furthermore, USDA has had established written
  

12   agreements with the states of New York and New Jersey to
  

13   jointly administer coterminously the rules and orders for milk
  

14   marketing areas in New York and New Jersey (see Exhibits 4.E
  

15   and 4.F hereto, respectively).
  

16      Q.  Excuse me one moment.  Those are rather long documents,
  

17   your Honor, and I don't intend to go into them.  But in
  

18   general, would you agree that 4.E is an agreement between the
  

19   US Secretary of Agriculture in the New York Commissioner of
  

20   Agriculture, and that 4.F is an agreement between the Office of
  

21   the Milk Director Industry, Industry Director of New Jersey and
  

22   the US Secretary of Agriculture?
  

23      A.  Yes, I believe those are accurate descriptions.
  

24      Q.  Now proceed.
  

25      A.  The purpose of the agreements is captured succinctly in
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 1   the New Jersey agreement:
  

 2          "The procedure outlined (in this document) is hereby
  

 3   adopted by the Secretary of Agriculture of the United States
  

 4   and the Director of the Office of Milk Industry, State of New
  

 5   Jersey, as the framework within which the parties hereto will
  

 6   cooperate with each other in connection with milk orders
  

 7   applicable to the handling of milk in marketing areas located
  

 8   in the State of New Jersey."
  

 9           The expectation is that the MOU for CDFA and USDA would
  

10   pursue a similar degree of cooperation and understanding.  In
  

11   effect, the CA-FMMO does not disturb the quota program.
  

12   Instead, the Cooperatives' proposal, under the Cooperatives'
  

13   proposal, the quota program becomes embedded within the CA-FMMO
  

14   with full information transfer between the two governmental
  

15   agencies.  Each month CDFA will communicate to CA-FMMO Market
  

16   Administrator (MA) all financial calculations relative to the
  

17   net cost to the pool of quota payments.  The MA would then take
  

18   all steps to assure that quota values are deducted from pool
  

19   revenues and paid to producers properly.  Also, the MA would
  

20   remit any necessary information regarding quota payments back
  

21   to CDFA to allow ongoing administration of the quota program.
  

22   Thus, the proposal leaves all jurisdiction over quota
  

23   administration, calculations, recordkeeping and regulatory
  

24   changes to CDFA.  As such, the laws, regulations, and policies
  

25   in operation at the time of adoption of a CA-FMMO would remain

1827



TRANSCRIPT OF PROCEEDINGS - VOLUME IX

 1   unchanged.  There are no provisions in the Cooperatives'
  

 2   proposal that would alter quota payments.  The quota premium of
  

 3   19 and a half cents per pound of quota solids not fat is
  

 4   maintained, as are the applicable RQA's.
  

 5           As a practical matter of providing the MA with the
  

 6   information specified in Section 1051.61 and 1051.62, CDFA
  

 7   would have to determine, obtain, and/or verify each month:
  

 8           - The active California dairy producers;
  

 9           - The amounts of quota owned by each producer after
  

10             reviewing and applying quota transactions that
  

11             occurred as of the 15th day of the prior month;
  

12           - Location of each producer (to verify applicable RQA);
  

13           - Number of days of eligible production; and
  

14           - Individual producer quota payment after taking into
  

15             consideration applicable RQA's and eligible
  

16             production for the month.
  

17           According to the handler reporting requirements
  

18   contained in Section 1051.30 of the Cooperatives' proposal,
  

19   pool handlers shall report to the MA as of the 9th day after
  

20   the end of the prior month, the pounds of milk, butterfat,
  

21   protein, and other nonfat solids contained in producer milk.
  

22      Q.  Stop right there.
  

23       JUDGE CLIFTON:  Can you hear him as easily as you could in
  

24   the back?  So we may have to change.  Let's go off record.
  

25       (Whereupon a break was taken.)
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 1       MR. VLAHOS:  Back on the record, I guess.  At the end --
  

 2       JUDGE CLIFTON:  Yes, back on the record.
  

 3       MR. VLAHOS:  Regain my composure.
  

 4   BY MR. VLAHOS:
  

 5      Q.  When you stopped your testimony there was a footnote at
  

 6   that point.  I would like you to read a footnote and explain
  

 7   it, why the footnote is there which identifies a certain
  

 8   change.
  

 9      A.  Yes.  There's a footnote on the bottom of page 26, and
  

10   it says:
  

11          The dates referenced for reporting information to the
  

12   MA have changed from the proposal submitted in February of
  

13   2015.  Three days has been added to each deadline to
  

14   accommodate actual accounting practices for milk receipts and
  

15   utilization.
  

16      Q.  And actually, for the record, we'll represent that that
  

17   was also a change from the Cooperatives' proposal as contained
  

18   in the Notice of Hearing.  Three days were added to each of
  

19   those deadlines.  Why was that done, Dr. Erba?
  

20      A.  Well, after we talked to the staff at the three coops
  

21   involved in the proposal, Proposal 1, the accounting staff, and
  

22   the finance groups, they said they did not think they could
  

23   consistently hit those deadlines as specified in our original
  

24   proposal, and that the addition of three days would give them a
  

25   little more flexibility to hit those reporting deadlines
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 1   consistently.
  

 2      Q.  So we can call this footnote cutting slack for them,
  

 3   right?
  

 4      A.  I think that's probably an accurate statement, yes.
  

 5      Q.  Okay.  Please continue.
  

 6      A.  Section 1051.31(a) and (a.1) also allow the MA the
  

 7   flexibility to acquire additional producer information as
  

 8   deemed necessary by the MA, including information pertaining to
  

 9   producer degraded milk for the month.  This producer data is to
  

10   be shared with CDFA along with the applicable class prices
  

11   (announced by the fifth day after the end of the month).  The
  

12   intention is that before the 14th day after the end of the
  

13   prior month, CDFA can term and report to the MA of the CA-FMMO
  

14   the applicable individual producer quota payments.  At the same
  

15   time, CDFA shall report to the MA the quota pounds associated
  

16   with the milk supply received by each handler, which will be
  

17   used to determine possible payments into (or draws from) the
  

18   producer-settlement fund.  To be clear, only information is
  

19   exchanged between the two regulatory agencies; no money will
  

20   move between CDFA and the MA.
  

21           Section 2051.61 provides detailed steps describing how
  

22   the MA shall determine producer component prices for pound of
  

23   butterfat, protein, and other solids.  After combining all
  

24   values into a single milk sale revenue pool and making the
  

25   necessary adjustments to that revenue pool (described in
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 1   Section 1051.60), the MA shall deduct from the revenue pool an
  

 2   amount equivalent to the quota premium as reported to the MA
  

 3   and by CDFA prior to calculating any milk component prices.  As
  

 4   specified in Section 1051.62, the MA shall announce publicly,
  

 5   the applicable quota premiums for solids not fat to be paid to
  

 6   quota holders on eligible milk production and the statistically
  

 7   uniform price for non-quota milk, as well as other relevant
  

 8   prices by the 14th day after the end of the prior month.
  

 9           The producer-settlement fund is established and used by
  

10   the MA as a repository for all payments made by handlers and
  

11   the fund from which payments are made within the Federal Order.
  

12   Payments due any handler shall be offset by the payments owed
  

13   by the handler.  Payments into the fund by handlers shall
  

14   follow the steps provided in Section 1051.71 and reflect
  

15   announced minimum prices and utilization of the components of
  

16   milk.  If any payments are due by a handler, they are to be
  

17   received no later than the 16th day after the end of the prior
  

18   month.  The procedural steps for payments due handlers from the
  

19   producer-settlement fund are specified in Section 1051.72.
  

20   Payments from the producer-settlement fund reflect monies due
  

21   producers based on each handlers producer payroll, which
  

22   closely follows procedures followed in other FMMO's.
  

23   One significant difference for the California FMMO, is if the
  

24   additional value resulting from a handler receiving milk
  

25   covered by quota is credited to the handler from the
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 1   producer-settlement fund.  This allows handlers to pay
  

 2   appropriate amounts for all milk received no matter how the
  

 3   milk is used and no matter if the milk is covered by a quota.
  

 4   Payments from the producer-settlement fund, if any, shall be
  

 5   made by the 16th day after the end of the prior month.
  

 6      Q.  Does that conclude your prepared testimony, Dr. Erba?
  

 7      A.  It does.
  

 8      Q.  And that also concludes, your Honor, my direct
  

 9   examination of Dr. Erba.  At this time, I would move for
  

10   admission into evidence of Exhibit 42 with the corrections that
  

11   have been noted on the record, of the Code 1050 references have
  

12   been all changed to 5051 references.  And with those changes,
  

13   and I'll assure your Honor, if you so direct, that Meredith
  

14   does have those changes in the official copy.  And with that, I
  

15   would like to move admission into evidence of Exhibit 42.
  

16       JUDGE CLIFTON:  I have two additional changes that I would
  

17   ask you, Mr. Vlahos, and you, Dr. Erba if you would like to
  

18   have me make, and have Ms. Frisius make also on the record
  

19   copies.
  

20           The first one is on page 26, and I am looking at a line
  

21   that is about eight lines from the top.
  

22       MR. VLAHOS:  Starting "degraded milk for the month"?
  

23       JUDGE CLIFTON:  Yes, that line starts that way.  Yes.
  

24           Now, the way Dr. Erba told us the sentence that begins
  

25   with "this producer data" he said, "this producer data is to be
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 1   shared with CDFA along with the applicable class prices," and
  

 2   if both of you mean that, I would like for us to insert on the
  

 3   record copies, the word "with".
  

 4       MR. VLAHOS:  I enthusiastically support that.
  

 5       DR. ERBA:  As do I.
  

 6       JUDGE CLIFTON:  All right.  So I'm going to ask Ms. Frisius
  

 7   to make that change on page 26, eighth line down, you are
  

 8   inserting one word, the word "with", following "CDFA along."
  

 9           And the other is also a change to conform with what the
  

10   reader told us, and it's just a typographical error on page 24,
  

11   going from the bottom, moving up about seven lines, there is a
  

12   word there that the -- that the reader told us is
  

13   "coterminously" and that made sense to me, and it's just typed
  

14   wrong.  It has an "N" that doesn't belong there.  And I would
  

15   suggest that we'll just have the record copy have a little
  

16   slash through the "N."  And does that meet with your approval?
  

17       MR. VLAHOS:  Agreed, your Honor.
  

18       DR. VLAHOS:  As do I.
  

19       JUDGE CLIFTON:  All right.  Is there anyone who wants to
  

20   ask any questions of the witness before determining whether you
  

21   have an objection to the admission of Exhibit 42 into evidence?
  

22       MS. FRISIUS:  Did we want to do the corrections on page 13
  

23   and 18 that were mentioned during the testimony?
  

24       JUDGE CLIFTON:  Let's see, 13?
  

25       MS. FRISIUS:  We added the word "for."
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 1       JUDGE CLIFTON:  Yes, that's in.  Correct.  Oh, not
  

 2   officially, is it?  I wrote it on my copy, but yes, thank you
  

 3   so much.
  

 4           Yes, please go to page 13, and about in the middle of
  

 5   the page, the sentence reads, "all four operating option exempt
  

 6   PD's qualify for a further daily deduction."  And so that is
  

 7   how it was read by Dr. Erba, "qualify for," and he pointed out
  

 8   that we should correct that, so I'm asking that the record copy
  

 9   be marked accordingly.
  

10       MS. FRISIUS:  The next one is on page 18, same situation.
  

11       MR. VLAHOS:  Just above producer review board heading?
  

12       JUDGE CLIFTON:  All right.  So we're adding the two words
  

13   "nonfat" so the record copies will read, "quota solids not
  

14   fat."  Good.
  

15       MR. VLAHOS:  Your Honor, if I may, just another question or
  

16   two.
  

17       JUDGE CLIFTON:  You may.
  

18   BY MR. VLAHOS:
  

19      Q.  Dr. Erba, in Tables 2 and 3, and those are the tables
  

20   within the text.  You prepared those tables?
  

21      A.  Yes.
  

22      Q.  Where did -- what was the source of your information?
  

23      A.  The information on each of those tables came from the
  

24   Department of -- California Department of Food and Agriculture.
  

25      Q.  Thank you.  That concludes my direct testimony, your
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 1   Honor.
  

 2       JUDGE CLIFTON:  All right.  Is there any objection --
  

 3       MR. VLAHOS:  Dr. Erba's direct testimony.
  

 4       JUDGE CLIFTON:  That is an important correction.  Is there,
  

 5   is there any objection of the admission into evidence of
  

 6   Exhibit 42?
  

 7       MR. VLAHOS:  Yes.  I withdraw my objection.
  

 8       JUDGE CLIFTON:  There never was one.
  

 9       MR. VLAHOS:  No, I know.
  

10       JUDGE CLIFTON:  All right.  Exhibit 42 is admitted into
  

11   evidence.  Vlahos?
  

12           (Thereafter, Exhibit Number 42 was
  

13            received into evidence.)
  

14       MR. VLAHOS:  Yes.  Mr. English has kindly pointed out to me
  

15   that in my haste to sit down again, I forgot to move for
  

16   admission of Exhibit 43, which I now so move.
  

17       JUDGE CLIFTON:  Does anyone want to ask any questions of
  

18   the witness before you determine whether you have any
  

19   objections to the admission into evidence of Exhibit 43?  There
  

20   is no one.  Is there any objection to the admission into
  

21   evidence of Exhibit 43?  There is none.  Exhibit 43 is admitted
  

22   into evidence.
  

23            (Thereafter, Exhibit Number 43 was
  

24            received into evidence.)
  

25       MR. VLAHOS:  Thank you, your Honor.
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 1       JUDGE CLIFTON:  It is it is 11:55.  This is amazingly
  

 2   complex.
  

 3           Dr. Erba, I thank you for this presentation.  I think
  

 4   it's extremely valuable.  I wish I could say I understood it.
  

 5   I tried very hard.  It is extremely complicated.  I know most
  

 6   of the people in this room had to get their heads around it to
  

 7   some extent already, but I suggest that perhaps
  

 8   cross-examination should be after lunch.  Is everyone in
  

 9   agreement?
  

10       MR. ENGLISH:  I agree.  It's very complex stuff, and I
  

11   think cross-examination will be more efficient if we had maybe
  

12   an extra 15 minutes, so an hour and 30.  And I think the
  

13   witness and the court reporter might need the break as well.
  

14   So I propose an hour and 30 minutes today.
  

15       JUDGE CLIFTON:  All right.  Good.  I like the idea.
  

16           I have an idea that I want you all to think about, and
  

17   you don't have to give me an answer today, but I want you to
  

18   think about it.  You will remember I mentioned as a preliminary
  

19   matter, that there is one organization that is recording the
  

20   audio feed and making it available to its members on a website.
  

21   And I thought that was an excellent thing, in that we won't
  

22   have the transcript immediately, and this opportunity to listen
  

23   to some of the testimony again would be valuable.
  

24           The idea that I want you to think about is that that
  

25   website is Agribusiness Publications.  And we would all be
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 1   welcome to use it.  Anyone would be welcome to access the
  

 2   information there.
  

 3           The gentleman whose been here with us for part of the
  

 4   hearing, he's not in the room right now, who is the owner,
  

 5   publisher, is Tom Van Nortwick.  What he would like to do to
  

 6   make it even more helpful and useful, is he would like to post
  

 7   on that same website copies of the exhibits.
  

 8           Now, the easiest way for him to upload them to the
  

 9   website is if he had a PDF of them.  Many of those that we have
  

10   marked on by putting an exhibit number on them or making
  

11   corrections to them, don't look like what you might have
  

12   available to convert to a PDF.  I don't -- we could perhaps
  

13   just gather for his use, a hard copy that's been corrected and
  

14   let him scan them and put them up.  Perhaps we -- perhaps we
  

15   don't want that.  The main thing is, we don't want any exhibit
  

16   posted anywhere that's not a hundred percent accurate.  So
  

17   that's number one concern.
  

18           I'm not asking for any response now.  I want you to
  

19   think about it.  I'm very grateful that the audio feed would be
  

20   available for people who aren't listening between 9:00 and 5:00
  

21   Pacific who might want to hear some of the testimony and might
  

22   not want to wait for the transcript.
  

23           So like I said, I'm not asking for a response right
  

24   now.  I do want you to talk about it and think about it, and
  

25   see what you would prefer, what you would suggest.  All right.
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 1           Is there anything further before we break for lunch?
  

 2   12:00 now.  Please be back and ready to go at 1:30.
  

 3           (Whereupon the lunch recess was taken.)
  

 4                            ---o0o---
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 1          FRIDAY, OCTOBER 2, 2015 - - AFTERNOON SESSION
  

 2      JUDGE CLIFTON:  All right.  We're back on record at 1:34.
  

 3   Who would like to begin cross-examination of Dr. Erba?
  

 4                        CROSS-EXAMINATION
  

 5   BY MS. HANCOCK:
  

 6      Q.  Nicole Hancock for California Producer Handlers
  

 7   Association.
  

 8          Good afternoon, Dr. Erba.
  

 9      A.  Good afternoon.
  

10      Q.  Do you still have Exhibit 42 in front of you?
  

11      A.  Yes, I do.
  

12      Q.  If you can turn to, you wrote it so you probably know
  

13   what it says, on page 22 of Exhibit 42 you talk about Section
  

14   62726 of the California Food and Agricultural Code.
  

15      A.  Yes.
  

16      Q.  And it goes on,  your discussion goes on to page 23.
  

17   And you summed it up by saying, "If an FMMO is approved by a
  

18   referendum of California producers, those aspects of the
  

19   California state statutes that are in conflict with the FMMO or
  

20   a duplicate of the FMMO, shall be suspended."  Is that right?
  

21      A.  That's correct.
  

22      Q.  Okay.  And then clearly the quota program is not
  

23   duplicative of any aspect of the FMMO, and so that's how you
  

24   preserve the quota program as it is written in the California
  

25   Agricultural, the California Food and Agricultural Code?
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 1      A.  Yes, that would be our position.
  

 2      Q.  Okay.  And as you know, the California Producer
  

 3   Handlers Association holds exempt quota that's also discussed
  

 4   in the California Food and Agricultural Code.  You are aware of
  

 5   that?
  

 6      A.  Yes.
  

 7      Q.  And the reason that as the Cooperatives' proposal has
  

 8   drafted Proposal Number 1, the reason that that proposal does
  

 9   not preserve the exempt quota that the California Producer
  

10   Handlers currently hold under the state order system, is
  

11   because of the producer handler definition that you have within
  

12   Proposal Number 1.  Is that your understanding?
  

13      A.  I don't know if it was quite that way.  I would say
  

14   that our proposal just simply didn't address exempt quota, and
  

15   I don't know that we necessarily linked it to the federal
  

16   definition of producer handler, we just didn't address how
  

17   exempt quota might be preserved.
  

18      Q.  Okay.  So you are just silent on the treatment for the
  

19   current California Producer Handlers Association's treatment of
  

20   exempt quota.  Right?
  

21      A.  Right.
  

22      Q.  But it is your understanding that at least as written
  

23   right now, that your Proposal Number 1 would not allow for that
  

24   exempt quota to be carried forward?
  

25      A.  Right.  There's no mechanism in what we would propose
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 1   that would do that.
  

 2      Q.  And similar, there's no, similarly, there's no
  

 3   mechanism for the treatment of quota in Proposal Number 1
  

 4   either, right?
  

 5      A.  I'm not sure what you mean with that one.
  

 6      Q.  Well, in the proposal for the federal regulatory
  

 7   language, the Cooperatives have not proposed any quota
  

 8   language.
  

 9      A.  I guess sort of yes.  Looking, I guess explain that
  

10   one.  We haven't, what we have entertained, what we've proposed
  

11   is a working relationship between CDFA and USDA, so that the
  

12   quota remains at the, in the jurisdiction of CDFA, and not
  

13   necessarily is found in our proposed language for the Federal
  

14   Order for California, so there has to be a working relationship
  

15   between the two agencies to make sure that the quota program is
  

16   preserved as we have proposed.
  

17      Q.  Okay.  So but what you are talking about right now is
  

18   just the administration of how it would be calculated; is that
  

19   right?
  

20      A.  Yes.  Yes.  We'll just leave it at yes.
  

21      Q.  Okay.  And maybe I'm -- I might be making this more
  

22   complicated.  I'm just trying to kind of lay the background for
  

23   the rest of our discussion.  So in laying that background, I
  

24   just want to make clear that there's some -- let me say it
  

25   differently.  Under the Cooperatives' proposal, you proposed a
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 1   definition for producer-handler that's different than how it is
  

 2   currently defined in the California state order system?
  

 3      A.  That is correct.
  

 4      Q.  Okay.  And because it's different, it would be in
  

 5   conflict with what's in the state order system?
  

 6      A.  Seemingly, yes.
  

 7      Q.  Okay.  Or potentially could be?
  

 8      A.  Yes.
  

 9      Q.  Unless we fixed it somewhere along the way?
  

10      A.  Correct.
  

11      Q.  Okay.  And in your testimony you described quota as an
  

12   asset or a financial instrument for your members, your producer
  

13   members?
  

14      A.  Yes.
  

15      Q.  And I think you said that there is -- there is two
  

16   aspects to the value.  There's a value in the pool treatment,
  

17   and then also the asset sale value.  Is that -- is that a fair
  

18   characterization of how you describe those values?
  

19      A.  I don't recall breaking it into two pieces.  The
  

20   descriptor as I presented it, entitles the holder to a higher
  

21   price for milk.  I don't recall that I made that necessary to a
  

22   sale value, but obviously it is an asset that can be sold.  So
  

23   if that's what you mean, then yes.
  

24      Q.  And I'm referring back to the chart where you had, in
  

25   Exhibit 43, I think it was 1.B or 1.C.
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 1      A.  The long table?
  

 2      Q.  The table that was showing the trading values.
  

 3      A.  Yes.
  

 4      Q.  Okay.  So there is the value in holding quota because
  

 5   you receive the higher price from the pool, that's one part of
  

 6   it.
  

 7      A.  Yes.
  

 8      Q.  And then the other part of it is the value that you
  

 9   hold as a tradable asset that you can freely exchange it, you
  

10   can sell the quota.
  

11      A.  Okay.  I understand what you are saying now.  So yes.
  

12   Correct.
  

13      Q.  So two different types of value that that quota holds
  

14   for your members?
  

15      A.  Right.
  

16      Q.  Okay.  And do you understand how exempt quota works
  

17   under the California state order system currently?
  

18      A.  I think I tried to articulate that, although maybe I
  

19   did not succeed, but yes.
  

20      Q.  I thought you did a great job.  I thought you saved me
  

21   a lot of work, so I appreciated that.
  

22          But there is the same, I think you described it as an
  

23   economic benefit for exempt quota beyond that of the regular
  

24   quota.
  

25      A.  Correct.
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 1      Q.  Can you describe for me what you meant when you said
  

 2   "an economic benefit beyond the regular quota?"
  

 3      A.  The exempt quota has all the characteristics of
  

 4   standard or regular quota, in that it holds the 19 and a half
  

 5   cents per pound advantage, per pound solids not fat per day,
  

 6   advantage over for -- well, I screwed this up.  It has the same
  

 7   application as a 19 and a half cent per pound of quota per day,
  

 8   as your regular or standard quota.
  

 9          The exempt quota -- so it would -- exempt quota can
  

10   default to regular quota, so it still has that value, even if
  

11   your members were to sell it, which has happened.  It still
  

12   takes on that quota value.  It has the additional value of the
  

13   holder not having to report to the pool those Class 1 sales
  

14   covered by that quota.  So that's the additional benefit that I
  

15   talked about.
  

16      Q.  So that additional economic benefit to the exempt quota
  

17   would be the same attributes as regular quota, so you have a
  

18   tradable value if you ever sell it?
  

19      A.  Correct.
  

20      Q.  And then if you treat it as it is regular quota, you
  

21   would receive the higher quota price.
  

22      A.  Right.
  

23      Q.  But if you, the added benefit is it if you treat it as
  

24   exempt, you don't receive that higher quota price, you just
  

25   don't, you get whatever price you are able to negotiate with
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 1   your end customer without regard to the pool.  Is that what
  

 2   your understanding of how it works?
  

 3      A.  For the exempt quota?
  

 4      Q.  For the exempt quota.
  

 5      A.  No, I would not say that.  I would say that it's -- it
  

 6   waives the obligation for the reporting of those Class 1 sales
  

 7   to the pool and actually comes out as a, I believe a credit,
  

 8   and you report it and you get credited back.  So you basically
  

 9   don't have to pay the Class 1 price for that milk that was
  

10   produced as a Class 1 product.  That's the exemption part of
  

11   it.  I'm not sure if that's what you had in mind or not, but
  

12   that's my understanding.
  

13      Q.  So if I can simplify the numbers.  Let's say you own a
  

14   hundred, let's say you hold a hundred -- is it a hundred -- I
  

15   have lost the term.
  

16      A.  How about just units.
  

17      Q.  Units of exempt quota and you produce two hundred units
  

18   of Class 1.  A hundred of the units would not be counted toward
  

19   the pool, but your second hundred would.  Is that what you are
  

20   saying?
  

21      A.  Right.  So you would not have to report to the pool any
  

22   of that Class 1 sales that are covered by your exempt quota.
  

23      Q.  And so the additional economic impact is that you get,
  

24   you don't have to count those towards your Class 1 sales, any
  

25   regular quota that you hold, you still get to keep and count
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 1   that towards your pool?
  

 2      A.  Right.  It isn't applied, the regular quota would not
  

 3   apply to Class 1, just on the production side.
  

 4      Q.  And I think you described in here that as of March of
  

 5   1995, producer-handlers, at that point, were capped at the
  

 6   exact quota that they could receive.
  

 7      A.  As far as I know, that is the last date that, March
  

 8   1995, the last date that exempt quota was allowed to be
  

 9   counted.  So you would basically change in -- exchange your
  

10   quota for exempt quota.  And after that date, it was not
  

11   allowed.
  

12      Q.  And if a producer-handler were to acquire quota after
  

13   that date, they would acquire that as regular quota?
  

14      A.  Correct.  That's my understanding.
  

15      Q.  So producer quota -- excuse me, producer-handler could
  

16   own exempt quota and regular quota at the same time?
  

17      A.  Correct.
  

18      Q.  At least Option 70 producers?
  

19      A.  Yes.
  

20      Q.  Producer-handlers?
  

21      A.  Yes.
  

22      Q.  And just quick clarification on that.  Are you aware of
  

23   any Option 66 producer-handlers?
  

24      A.  When I worked for the Department from 1997 to 2004 when
  

25   I got out of the dairy side of things, there were two operating
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 1   at that time.  I don't know if either one of those continues to
  

 2   exist.
  

 3      Q.  What year was that?
  

 4      A.  From '97 to 2004.
  

 5      Q.  And I'll represent to you that my four
  

 6   producer-handlers that I represent are Option 70
  

 7   producer-handlers.
  

 8      A.  Yes, I know.
  

 9      Q.  Okay.  So for purposes of my discussion, that's the
  

10   part that I'm talking about, just so our record is clear.
  

11      A.  Yes.
  

12      Q.  And may I --
  

13       JUDGE CLIFTON:  May I interject?  I want Dr. Erba to be
  

14   specific about his use of the word "report".  So if there is
  

15   exempt quota and there's no financial obligation as to that
  

16   exempt quota to the pool, does the person holding the exempt
  

17   quota still have to report it to someone and get the credit on
  

18   someone's books?
  

19       DR. ERBA:  I believe that's how it works.  It doesn't --
  

20   I'll go from memory here, and I was not intimately involved
  

21   with the reports that were filed, but my understanding is that
  

22   those sales, all sales are reported, and then there's a credit
  

23   back out for the milk that's the Class 1 sales covered by
  

24   exempt quota.  Now, that may not be entirely right, maybe none
  

25   of it is reported, but I think that's the way it works.
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 1       JUDGE CLIFTON:  Thank you.
  

 2       MS. HANCOCK:  AND I think it is deducted from the pool.
  

 3       DR. ERBA:  Deducted.  Okay.
  

 4   BY MS. HANCOCK:
  

 5      Q.  You gave an overview of how location differentials, and
  

 6   then later on transportation credits, operate in the pool in
  

 7   California, or under the California order.  Is it your
  

 8   understanding that, or is what is your understanding of whether
  

 9   the exempt quota holders are able to utilize any transportation
  

10   credits?
  

11      A.  I think the word you are looking for is actually
  

12   transportation allowances.  There's credits as well, but this
  

13   is an allowances issue.  And as I understand it, they are not
  

14   eligible for transportation allowances.  Exempt quota is not
  

15   eligible for transportation allowances.
  

16      Q.  Did you conduct any kind of financial evaluation or
  

17   analysis of what the transportation allowances would be if
  

18   those exempt, if that exempt quota were treated as regular
  

19   quota and was then entitled to transportation allowances?
  

20      A.  I did not but our counsel did, and we reviewed it.  And
  

21   over all of the Option 70, the exempt producer-handlers, what
  

22   we calculated, of course, so this is going to be, require some
  

23   estimation and so far forth, but it is a very small effect on
  

24   the pool.  So if the exempt quota piece were to go away and the
  

25   quota would still exist as regular quota, and now that milk be,
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 1   some of that milk be eligible for transportation allowances,
  

 2   the cost on the pool was very small.  I don't remember if it
  

 3   was a plus or minus, but it is a very small number.
  

 4      Q.  You can turn to page 13 of Exhibit 42.  And in your
  

 5   document it says that, "a combined Class 1 exemption, there are
  

 6   four," -- let me start at the beginning of the sentence.
  

 7          "There are four option exempt PD's operating in
  

 8   California, and their combined Class 1 exemptions are 57,914
  

 9   pounds per day."
  

10          Do you see that?
  

11      A.  Yes, I do.
  

12      Q.  That would be what you -- where did you get that number
  

13   from?
  

14      A.  I got it from Department of Food and Agriculture.
  

15      Q.  Okay.
  

16      A.  California Department of Food and Agriculture.
  

17      Q.  And if you -- do you by chance have your phone up there
  

18   with you?
  

19      A.  No, I purposely did not take it with me.
  

20      Q.  Can I give you my phone to use for my calculator?
  

21      A.  Do I have to give it back?
  

22      Q.  You could answer all the e-mails, then.
  

23          So if there are 57,914 pounds of exemption, and you can
  

24   sell that quota at, I think, what is it, $525 is what you have
  

25   averaged for today's price?
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 1      A.  Right.
  

 2      Q.  Let's quantify that.  Make sure that my math is
  

 3   correct.  So 57,914 multiplied by the $525, do you get
  

 4   $28,829,850?
  

 5      A.  No, I did not.  Which means I probably hit the wrong
  

 6   button here.
  

 7      Q.  Or I did.
  

 8      A.  I got $30,404,850.
  

 9      Q.  I trust the Economist.  And then let's compare that.  I
  

10   wrote the number down, so hold onto that for one second.  You
  

11   have on page 24 listed, that the market value of all of the
  

12   quota is 1.2 billion on page 24.
  

13      A.  Yes.
  

14      Q.  Exhibit 42.
  

15      A.  Yes.
  

16      Q.  So I took my incorrect number, but let's use your
  

17   number and divide that, what I'm ultimately trying to get is
  

18   the percentage of the exempt quota as compared to the total
  

19   quota pool.
  

20      A.  I have rounded slightly, but about two and a half
  

21   percent is what I get.
  

22      Q.  So just so the record's clear, the exempt quota under
  

23   these calculations, the exempt quota makes up about two and a
  

24   half percent of the total quota in the State of California
  

25   under the state order system?
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 1      A.  Oh, I'm sorry, yes, that appears to be correct.  It is
  

 2   a small percentage.
  

 3      Q.  Okay.  And you have in here that it equates to about
  

 4   five percent of the Class 1 milk produced in the state.  Do you
  

 5   know what the percentage is of the total pool?
  

 6      A.  The exempt quota?
  

 7      Q.  As compared to the total pool?
  

 8      A.  Something a lot smaller than five percent, but no, I
  

 9   have not calculated that.
  

10      Q.  Do you know what percentage the quota makes, the total
  

11   quota makes, of the total pool?
  

12      A.  I believe it is around the 22 to 25 percent range,
  

13   although I'm not totally certain of that.
  

14      Q.  And that's of the total pool, not of the Class 1 milk?
  

15      A.  I think that's right.
  

16      Q.  So other than the restriction for having to deliver
  

17   quota milk to the pool within a 60-day window, are there any
  

18   other restrictions on quota holders and their ability to
  

19   transfer or operate within the pool that you are aware of?
  

20      A.  Yes.  And I went over those somewhere.  Under producer
  

21   responsibility on page 14, "quota holders have to produce milk
  

22   on a dairy farm located in California, and they also must meet
  

23   certain quality standards, or the milk, even if covered by
  

24   quota, is not eligible to receive it."  And that may be it
  

25   because the other one you already listed here.
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 1      Q.  Are there any requirements for maintaining ownership
  

 2   within a family lineage?
  

 3      A.  For regular quota?
  

 4      Q.  For regular quota?
  

 5      A.  No.
  

 6      Q.  Any restrictions on sales other than selling to another
  

 7   producer that you just described?
  

 8      A.  Sale of quota, you mean?
  

 9      Q.  Sale of regular quota?
  

10      A.  Well, there are the restrictions about, have you bought
  

11   or sold any within a two-year period on both sides of the
  

12   transaction, but other than that, I don't think so.
  

13      Q.  So the restrictions for exempt quota are more severe
  

14   on, the restrictions against transfer, are more severe for
  

15   exempt quota than for regular quota?
  

16      A.  Right.  So if you -- if the -- if any of the four
  

17   producer-handlers, the option exempt producer-handlers, were to
  

18   attempt to sell their exempt quota, it would lose its exempt
  

19   status.
  

20      Q.  On page 24 you have a statement that says, "the
  

21   Cooperatives' proposal recognizes the importance and
  

22   sensitivity of maintaining the quota program virtually intact
  

23   within the California Federal Milk Marketing Order."
  

24          Do you see that?
  

25      A.  I do.
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 1      Q.  Would that include the treatment for exempt quota as
  

 2   well?
  

 3      A.  Well, as I said earlier, our proposal doesn't
  

 4   specifically address exempt quota, but that is part of the
  

 5   quota program as it exists today.
  

 6      Q.  So assuming that you are presented with language from
  

 7   the California Producer Handlers Association that would
  

 8   preserve the exempt quota as it exists today under the
  

 9   California system without altering any other provisions within
  

10   the Cooperatives' proposal, would the Cooperatives be
  

11   supportive of that proposal?
  

12      A.  We certainly would like to see that language and we
  

13   would absolutely consider it, although I can't give you a
  

14   definitive statement until I at least see the language, but
  

15   excepting unintended consequences of trying to preserve the
  

16   exempt quota, we would absolutely consider adopting that
  

17   language, or at least working with you to develop that
  

18   language.
  

19      Q.  Thank you.  I have no further questions.
  

20                       DIRECT EXAMINATION
  

21   BY MR. VLAHOS:
  

22      Q.  John Vlahos, your Honor.
  

23          Just a couple of points of clarification.  On the issue
  

24   of transfer, I just want to make sure the record is clear.  An
  

25   exempt quota holder is not restricted in any way from selling
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 1   his or her quota, they just lose the exemption; is that
  

 2   correct?
  

 3      A.  I think generally your statement is correct, and of
  

 4   course you would have to sell it to an eligible buyer, you
  

 5   couldn't just sell it to anybody on the street, but yes.
  

 6      Q.  Okay.  The other thing Ms. Hancock asked you if there
  

 7   was anything in the coops' proposal that dealt with quota, and
  

 8   I just want to call your attention to Section 1051.17 of the
  

 9   coop proposal as contained in the Notice of Hearing.
  

10          May I show the witness, your Honor, that section?
  

11       JUDGE CLIFTON:  You may.
  

12   BY MR. VLAHOS:
  

13      Q.  That's actually -- the coop proposal does have
  

14   references to the quota; is that correct?
  

15      A.  Yes.
  

16      Q.  Can you just briefly describe what, they speak for
  

17   themselves, but briefly describe how it does so.
  

18      A.  Sure.  It's just a -- from the -- from what it says, a
  

19   definitional section of the proposal, the language proposed
  

20   that addresses items such as quota premium, quota nonfat
  

21   solids, and non-quota milk.
  

22      Q.  Does it also deal with the CDFA having some role in
  

23   this?
  

24      A.  It defines that CDFA would be the administrator of the
  

25   California quota program.
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 1      Q.  Thank you.
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. ENGLISH:
  

 4      Q.  Chip English.  Good afternoon, Dr. Erba.
  

 5      A.  Good afternoon.
  

 6      Q.  So let me first, just for efficiency purposes, if
  

 7   possible, ask, are you -- is this your one time on the witness
  

 8   stand or are you going to be here on other subjects, to your
  

 9   knowledge?
  

10      A.  I don't know.  I'm looking at my counsel and they are
  

11   throwing their hands up in the air as if they don't know
  

12   either.
  

13      Q.  So to your knowledge, this may be the one time that you
  

14   are on the witness stand?
  

15      A.  This maybe the one time.
  

16      Q.  Okay.  Thank you.  So let me maybe actually reverse
  

17   myself and start at a different place than I might have, but
  

18   since Ms. Hancock asked you some questions, let me go to some
  

19   of those materials and ask about some of the linkage.
  

20          With respect to the quota, do you understand that under
  

21   the Cooperatives' proposal, out-of-state milk that is received
  

22   at a plant in California, that today receives whatever it
  

23   receives as a price, would instead, on a regulatory basis, the
  

24   handler would receive a credit at the overbase price for that
  

25   milk?
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 1      A.  I believe that's correct.
  

 2      Q.  Okay.  And that out-of-state milk, under California
  

 3   law, cannot own quota, correct?
  

 4      A.  Yes, you have to be a dairy farm producing milk in
  

 5   California to own quota.
  

 6      Q.  So if you are a dairy farm in Arizona and you ship to a
  

 7   Southern California facility, I'm sorry, yes, a dairy farm, you
  

 8   ship to a Southern California fluid milk plant, you cannot own
  

 9   quota, correct?
  

10      A.  Not on that Arizona.
  

11      Q.  On that Arizona volume?
  

12      A.  Right.
  

13      Q.  So on page 24, when Ms. Hancock read the sentence to
  

14   you, you say the Cooperatives' proposal recognizes the
  

15   importance and sensitivity of maintaining the quota program
  

16   virtually intact within the California Federal Milk Marketing
  

17   Order.  In fact, you are effectively expanding it to include
  

18   out-of-state milk that ends up being pooled on the California
  

19   order, correct?
  

20      A.  Well, I don't see it that way.  Maybe the words of that
  

21   sentence aren't exactly correct, although I kind of think they
  

22   are.  Basically, what it says is the quota program stays as it
  

23   is, as it is today, which would be that California dairy farms
  

24   are the only potential owners of quota, and we're not expanding
  

25   it beyond that.
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 1      Q.  Well, except that today, that out-of-state milk that is
  

 2   received by a California pool distributing plant is effectively
  

 3   held harmless on the quota value, correct?
  

 4      A.  Correct.
  

 5      Q.  Okay.  And the change is that instead, the handler
  

 6   receiving that milk will get a credit at the lower overbase
  

 7   price.  Correct?
  

 8      A.  I could see, correct, I see where you are going with
  

 9   this, but I suppose maybe it is just a difference in how you
  

10   view it.  I don't see that as an expansion of the quota
  

11   program.  There may be some changes in how milk is priced to
  

12   pool, but I don't see quota being expanded by this.
  

13      Q.  Doesn't it effectively mathematically enhance the value
  

14   of quota?
  

15      A.  By -- can you finish the thought?  By?
  

16      Q.  So milk that presently washes out of the system because
  

17   it is out-of-state milk, and after the Hillside Dairy case it
  

18   is treated effectively as if it is just not there in terms of
  

19   accounting purposes.  By including the milk in the volume but
  

20   now giving it a credit at the overbase price, doesn't that
  

21   increase the value of quota?
  

22      A.  I don't think it increases the value of quota.
  

23      Q.  Does it increase the value of the -- I'm sorry, does it
  

24   increase the quota price?  All other things being equal, does
  

25   that by itself increase the quota price?
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 1       MR. VLAHOS:  Objection, maybe it's more a request for
  

 2   clarification than an objection.
  

 3           Mr. English, if I may ask, when you say the quota
  

 4   price, do you mean the price at which quota is sold from a
  

 5   seller to a buyer?
  

 6   BY MR. ENGLISH:
  

 7      Q.  No, I meant the milk price.  I'm not speaking, and I'm
  

 8   not speaking about what quota transfers for, although one could
  

 9   argue that that might change, I'm not there.  I'm talking about
  

10   in a given month, today, in October of 2015, when that milk
  

11   that comes in from out-of-state to a California pool
  

12   distributing plant receives a credit, at the end plant blend,
  

13   correct?  That's effectively what happens when it goes to a
  

14   pool distributing plant, correct?
  

15      A.  Out-of-state milk?
  

16      Q.  Goes to a California pool distributing plant.  The
  

17   California, effectively on accounting mechanism, gives that a
  

18   credit at the end plant blend, correct?
  

19      A.  That I'm not sure of.  I would not have said that, but
  

20   you maybe right on that one.  I'm not sure about that.
  

21      Q.  Assuming I'm right and the credit is effectively at the
  

22   end plant blend, if instead for the same month, the credit
  

23   becomes the overbase price, and assume that prices are in
  

24   normal relationship so that one is the highest price, we don't
  

25   have any inversions, with that credit now at the overbase
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 1   price, doesn't that mean that the overall value of what is left
  

 2   over to be distributed for quota has increased?
  

 3      A.  I think the value of the pool increases and all pool
  

 4   prices would increase, but quota price would not increase
  

 5   independent of the overbase price or the base price.
  

 6      Q.  But the credit that's been permitted to the handler is
  

 7   at the overbase price, and so it is now going to pay more into
  

 8   the pool, or pay more to account for that quota value, isn't
  

 9   it?
  

10      A.  I guess I'm just simply not following you.
  

11      Q.  Okay.  We'll try it a different way.
  

12           The in-state fluid milk processor, let's assume for a
  

13   moment that it receives one hundred percent of its milk from
  

14   out-of-state.  And let's assume a much more simple pool where
  

15   you only have basically two Class 1 handlers, and both are the
  

16   same size.  Under today's scenario, that processor which
  

17   obtains a hundred percent -- hypothetical processor receiving a
  

18   hundred percent of its supply of out-of-state milk has no
  

19   obligation to the California pool, correct?
  

20      A.  I believe that's correct.
  

21      Q.  If your proposal is adopted, the credit that instead,
  

22   that handler now will have a pool obligation identical, they
  

23   have got same Class 1 utilization, will have identical pool
  

24   obligation to the handler that receives a hundred percent of
  

25   its milk in-state, correct?
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 1      A.  Correct.
  

 2      Q.  And it will receive a credit for the milk that is
  

 3   received from out-of-state at the overbase price, correct?
  

 4      A.  Correct.
  

 5      Q.  That difference is brand new money for the California
  

 6   pool, correct?
  

 7      A.  Yes.
  

 8      Q.  Okay.  And because you deduct the quota value before
  

 9   you calculate the value of the pool, that larger pool value
  

10   will be first proportionately distributed to California dairy
  

11   farmers with quota, correct?
  

12      A.  Correct.
  

13      Q.  Thank you.  Now, let's take a different example.
  

14   Hypothetically, actually, let me first take you to when you do
  

15   your calculation of the producers who don't own quota.  Is
  

16   that, is that calculation based upon California producers
  

17   shipping to California plants or does it include California
  

18   milk that is received at plants outside of California?
  

19      A.  Are you talking about Table 1 on page 21?
  

20      Q.  Yes.
  

21      A.  I have already forgotten your question.  Could you
  

22   re-ask the question, please?
  

23      Q.  Yes.  For the line that is number of dairy farms --
  

24      A.  Yes.
  

25      Q.  -- is that a number of dairy farms, all dairy farms
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 1   located in California with Grade A milk, or is that number of
  

 2   dairy farms in California shipping to California plants?
  

 3      A.  It's on the same report that gives the information from
  

 4   which this table was generated and it doesn't specify.  It just
  

 5   says California dairy farms on it, and it doesn't tell what
  

 6   those dairy farms are.  I think it is simply California dairy
  

 7   farms with Grade A permits.
  

 8      Q.  Okay.  So in that case, if a California farm has been
  

 9   selling say to a plant in Arizona for more than 60 days, by
  

10   definition from your discussion in your testimony, it no longer
  

11   qualifies, it hasn't qualified its quota, correct?
  

12      A.  If it -- yes.  If it owns any quota, which it may not,
  

13   it would not have maintained its eligibility to continue to
  

14   hold that quota, but that doesn't mean it is not a Grade A
  

15   facility.
  

16      Q.  I understand that.  We understand that Grade A is a
  

17   different designation for this purpose, correct?
  

18      A.  Yes.
  

19       JUDGE CLIFTON:  So Mr. English, your hypothetical has the
  

20   farm selling all of its milk out-of-state?
  

21       MR. ENGLISH:  Yes, thank you, your Honor.
  

22   BY MR. ENGLISH:
  

23      Q.  So selling all of its milk to an Arizona plant, day in
  

24   day out, for more than 60 days, and it has Grade A status so
  

25   we're not talking about any non-Grade A issue.
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 1          It either didn't own quota, or if it did own quota, it
  

 2   hasn't qualified as quota at that point, correct?
  

 3      A.  That's why I interpreted that, yes.
  

 4      Q.  Okay.  So now if that producer today ships to an
  

 5   Arizona facility, and that Arizona facility is today regulated
  

 6   on the Arizona Federal Order, but if your proposal was adopted,
  

 7   and I think there was some testimony about this from
  

 8   Mr. Hollon, it is instead regulated on the California Federal
  

 9   Order.  That plant's milk, whether it's received from Arizona
  

10   or California, non-quota milk, because that's what it was, will
  

11   be all credited at the overbase price, correct?
  

12      A.  I'm not sure about that.  I mean, we have performance
  

13   standards in there that would dictate which plants are and
  

14   aren't pooled on the California order, but I'm not sure how
  

15   that meshes with your question.
  

16      Q.  Okay.  So -- and I know you are not, at least that's
  

17   why I asked the question earlier if you are coming up again and
  

18   which witness you are and all of that.  And I know you didn't
  

19   talk about the pooling provisions and I'm not trying to overlap
  

20   them here.  But assume for a moment that such a facility would
  

21   meet the performance standards of the California Federal Order
  

22   under Section 7.  And today it is regulated under Arizona, but
  

23   because of the new California Federal Order, will instead be
  

24   regulated on California.  Do you understand that so far?
  

25      A.  Yes.
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 1      Q.  Okay.  That plant today, let's say it receives milk
  

 2   from two dairy farmers, one farmer from Arizona and one farmer
  

 3   from California who owns no quota.  Today, that handler
  

 4   accounts to the Arizona Federal Order pool and its producers
  

 5   are paid the Federal Order blend price in Arizona, correct?
  

 6      A.  Okay.  Yes, I guess.
  

 7      Q.  And if my hypothetical is correct and instead, the
  

 8   plant after adoption of the California Federal Order, meets the
  

 9   performance standards under Section 7 and is regulated under
  

10   the California Order, the credit for the handler will instead
  

11   be on those two producers, the overbase price for the milk,
  

12   correct?
  

13      A.  I believe that would be correct.
  

14      Q.  And the California pool will, therefore, gain the
  

15   difference between the credit on the overbase price and the
  

16   minimum price for the milk at the plant blend, at the plant
  

17   values, correct?
  

18      A.  Would the gain include a loss?
  

19      Q.  If the prices are a normal relationship and it is a
  

20   pool distributing plant Class 1, isn't that new revenues for
  

21   the California pool?
  

22      A.  Sorry, didn't link in Class 1 part.  Yes.
  

23      Q.  Now, I asked the question earlier of Mr. Wegner, and
  

24   I'll ask the same of you, are you a witness to whom I should
  

25   discuss 1000.76, partially regulated, or is there a witness I
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 1   should discuss that issue with?
  

 2      A.  I'm pretty sure that's not me.
  

 3      Q.  I wouldn't call that a leading question, but it
  

 4   certainly had a leading answer.  Okay.
  

 5          So that section was really designed to tie in with
  

 6   Ms. Hancock's section, so I will change subjects now.
  

 7       JUDGE CLIFTON:  So, Mr. English, I think I understood, but
  

 8   what you are saying is if, if as a result of Proposal Number 1
  

 9   there's more value in the pool, that's going to help quota
  

10   holders?  Is that your question?
  

11       MR. ENGLISH:  I think it was -- it's more than that.  It's,
  

12   in essence, that out-of-state milk is going to be treated
  

13   different differentially than it is today, and that
  

14   differential treatment inures to the benefit of in-state dairy
  

15   farmers.
  

16       DR. ERBA:  You know, if you had said that, we could have
  

17   been done with this section 20 minutes ago.
  

18       MR. ENGLISH:  Would you agree with that?
  

19       DR. ERBA:  I think that wasn't --
  

20       MR. ENGLISH:  You would agree with that?
  

21       DR. ERBA:  I think that's an accurate description.
  

22       MR. ENGLISH:  Fine.  Sometimes you got to lead to explain
  

23   it.  Thank you, your Honor, for explaining it.
  

24       JUDGE CLIFTON:  Together we are making progress.
  

25   BY MR. ENGLISH:
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 1      Q.  So let's talk about the history here a little bit more
  

 2   of what happened and why.  And turning to page 4, it maybe
  

 3   simplify it a little bit for me, in essence, what California
  

 4   had prior to the adoption of the Gonsalves Milk Pooling Act,
  

 5   was classified pricing without pooling; is that correct?
  

 6      A.  That is correct.
  

 7      Q.  Okay.  And as with the history of federal orders, you
  

 8   can have classified pricing, but without pooling, that created
  

 9   economic incentives that you have described as destructive
  

10   competition, correct?
  

11      A.  I think I called it destructive marketing practices,
  

12   but I think it encompasses the same things.
  

13      Q.  All right.  Now, when you say on page 5, the second to
  

14   the last paragraph, that "early efforts to establish a revenue
  

15   distribution program were not successful because the producer
  

16   community could not agree on the basic concepts of the
  

17   program," by revenue distribution program, you effectively mean
  

18   pooling, correct?
  

19      A.  That's right.
  

20      Q.  Okay.  And when you say "the producers could not agree
  

21   on basic concepts of the program" that's because those
  

22   producers who had contracts for Class 1 that they thought were
  

23   secure, didn't want to give up the value of that Class 1 milk,
  

24   correct?
  

25      A.  Well, since I wasn't born when this was all happening,
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 1   I would say that from the history, that, yes, that is exactly
  

 2   what the problem was.
  

 3      Q.  And so effectively, the negotiation -- yes, thank you
  

 4   for pointing out that you are younger than I am.
  

 5      A.  I know there was some question about that.
  

 6      Q.  You wanted to clarify that?
  

 7      A.  Yes, I did.
  

 8      Q.  So effectively, the Gonsalves Milk Pooling Act was the
  

 9   compromise that brought those people with the Class 1 contract,
  

10   those dairy farmers with the Class 1 contracts, to the table
  

11   and agreeing to pool it, correct?
  

12      A.  That is correct.
  

13      Q.  And so that is why, once it was adopted, there was a
  

14   fairly direct tie between quota being issued and Class 1,
  

15   correct?
  

16      A.  Right.
  

17      Q.  Okay.  Thank you.  So turning to page 6, and I had a
  

18   couple questions that literally are just trying to, in my mind,
  

19   clear things up, because I may have been alive, but I wasn't in
  

20   California practicing milk law at the time.
  

21          The producers had the choice, I think it was the
  

22   producers choice between taking July 1966 through December '66
  

23   for the '67 calendar year?
  

24      A.  Yes, I believe that's correct.
  

25      Q.  And was that effectively a choice that would give them
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 1   the higher of whichever those two were?
  

 2      A.  Yes, I think that's correct.
  

 3      Q.  A rational, a rational dairy farmer would have chosen
  

 4   the higher of those two numbers, correct?
  

 5      A.  I think so, yes.
  

 6      Q.  And then the pool was established at 110 percent of the
  

 7   Class 1 usage.  Now, was the 110 percent of the Class 1 usage
  

 8   as of the 1967 or was it 110 percent of whatever those
  

 9   producers picked and they added them all together, and then you
  

10   multiplied that by 110 percent?
  

11      A.  Well, you said pool, and not pool quota, and I'm pretty
  

12   sure that's what you meant, pool quota.  I believe it is what
  

13   --  now that I have corrected you, I've forgot what I was going
  

14   to say exactly, but yes, I believe it was the 110 percent of
  

15   whichever those numbers they picked from those two periods.
  

16      Q.  So, in essence, it really it was more than 110 percent
  

17   of Class 1, wasn't it?  If you, if everybody picked the higher
  

18   of their volumes between July of '66 and December of '66 or the
  

19   calendar '67, wouldn't that almost sort of the sum of those
  

20   numbers, picking the higher of, be greater than the actual
  

21   Class 1?
  

22      A.  Seemingly, yes.
  

23      Q.  Okay.  And in which case, the 110 percent would
  

24   actually be, when you multiply all of that, it is probably more
  

25   than 110 percent, correct?
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 1      A.  I think so.  But I have to assume that the people at
  

 2   the time knew what they were doing.  Seems funny we look back
  

 3   on it now, but obviously it worked at that time.
  

 4      Q.  Now, on page 10 -- and I just got lost -- you are
  

 5   talking about the RQA's.  And you say in the middle of that
  

 6   first full paragraph on page 10, "the RQA's actually return
  

 7   revenue to the pool."
  

 8          And when you say it returns revenue to the pool, which
  

 9   pool do you mean, the quota pool or the total pool?
  

10      A.  Total pool.
  

11      Q.  Okay.  So is that byway of saying when you take the
  

12   $1.70, but if a producer is in the minus 27 cent zone for all
  

13   of its quota value, for all its quota pounds, that 27 cents
  

14   gets put back into the pool?
  

15      A.  Well, they actually never get it.
  

16      Q.  Sorry?
  

17      A.  They never get it.  It is -- when they get paid out,
  

18   they don't get paid $1.70 and then put money back in, they just
  

19   don't get the full $1.70.
  

20      Q.  For accounting mechanism, they would initially get
  

21   accounted for $1.70 and subtract 27 cents, that adds to the
  

22   overall pool?
  

23      A.  Right.  So if you were take all the RQA's and set them
  

24   at zero, the entire pool value would go down, which means the
  

25   quota price and the overbase price and the base price would all
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 1   go down.
  

 2      Q.  Okay.  And you talk about, on page 11, that location
  

 3   differentials based solely on quota milk were no longer able to
  

 4   ensure that adequate supplies, milk supplies, were made
  

 5   available to Class 1 plants.
  

 6          How could all that link to the RQA's?
  

 7      A.  The location differentials were a precursor to the
  

 8   RQA's, and location differentials were either deducted from or
  

 9   added to quota payments, depending on where that quota milk was
  

10   shipped.  So when, as I said in that paragraph, as overbase
  

11   became a larger share and quota milk was no longer able to
  

12   ensure adequate supplies, they got rid of the location
  

13   differentials and replaced it with transportation allowances
  

14   and regional quota adjusters.
  

15      Q.  But as you say, the RQA's do not provide direct
  

16   incentive to move milk to Class 1 plants?
  

17      A.  That's correct.  The transportation allowances provide
  

18   some of that incentive.  The RQA's, I think you can look at
  

19   this, I don't know if this is exactly correct, but I would look
  

20   at it and say the folks who are in areas that were furthest
  

21   away from those plants, were accustomed to getting a location,
  

22   a negative location differential, and when those went away,
  

23   they replaced them with RQA's, which were just an automatic
  

24   ding depending on where you were located, regardless of whether
  

25   that milk actually went to that plant or not.
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 1      Q.  You said it was an automatic ding, it doesn't actually
  

 2   have an economic impact of whether or not you were going to
  

 3   move the milk?
  

 4      A.  Right.  That's why it becomes even more difficult to
  

 5   explain its existence, but it's kind of like we're used to
  

 6   getting a ding, so we just put in something -- the system put
  

 7   in something that replaced the ding essentially at the quota
  

 8   price, depending on location of the farm.
  

 9      Q.  So on that, along that line for a moment, turning to
  

10   page 14, at the top under Producer Responsibility, you say,
  

11   "although producers have gained considerable independence, they
  

12   are still charged with responsible performance standards."
  

13          Now, when you use the phrase "performance standards" on
  

14   page 14, how do you use that term?
  

15      A.  Performance standards is, are you, as a quota holder,
  

16   and a dairyman with quota, are you doing anything that would
  

17   service the market?  That would be the performance standard I
  

18   was talking about.
  

19      Q.  Okay.  Now, do you understand that the term performance
  

20   standards has a very specific meaning under Federal Milk
  

21   Marketing Orders?
  

22      A.  I understand that to be the case, yes.
  

23      Q.  And that in Federal Milk Marketing Orders it normally
  

24   means supplying the Class 1 market directly or indirectly.  Do
  

25   you understand that?

1870



TRANSCRIPT OF PROCEEDINGS - VOLUME IX

 1      A.  Yes.
  

 2      Q.  Okay.  Now, the producer, in order to maintain quota as
  

 3   we discussed a little while ago, must ship milk to a pool
  

 4   handler at least once every 60 days, correct?
  

 5      A.  Correct.
  

 6      Q.  But a pool handler is much broader than a pool
  

 7   distributing plant, a fluid milk processor, correct?
  

 8      A.  Correct.
  

 9      Q.  So there isn't actually, in the California system, a
  

10   performance standard to ship the Class 1 processors as we
  

11   understand that term in Federal orders, is there?
  

12      A.  It's not equivalent, that is for certain.  But there is
  

13   a performance standard such that the shipment every 60 days to
  

14   a pool handler, and that a pool handler in this case is a plant
  

15   that has direct, or derived Class 1 or mandatory Class 2
  

16   utilization, so it is a very low threshold.
  

17      Q.  What do you mean by direct or derived?
  

18      A.  So you ship to a plant that actually is producing a
  

19   Class 1 product, or a plant that diverted to another plant that
  

20   is producing Class 1 or mandatory Class 2 product.
  

21      Q.  Which is a little similar to the Federal Orders?
  

22      A.  It is a little similar, but it is a very low threshold.
  

23   There's no volume --
  

24      Q.  No volume at all.
  

25      A.  -- no volume associated with this.  It could be
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 1   literally a bucket full of milk every 60 days.
  

 2       JUDGE CLIFTON:  Well, we got to fix that.
  

 3   BY MR. ENGLISH:
  

 4      Q.  I agree, your Honor.
  

 5          So turning back to quota, and you have a nice
  

 6   discussion of the changes over time, and the opportunity to
  

 7   gain quota, but when I look at Exhibit 43, I'm sorry, I don't
  

 8   have Exhibit 43, I apologize.  Just one second.  You did have a
  

 9   lot of material here.
  

10      A.  Thank you?
  

11      Q.  I didn't say what the quality of it was.
  

12      A.  That was not very nice.
  

13      Q.  It wasn't also -- it was a neutral statement, Dr. Erba.
  

14      A.  Shall we ask --
  

15      Q.  Oh, it is excellent material.
  

16      A.  Oh, I wanted to ask the Judge if she wanted to weigh in
  

17   on your neutrality.
  

18      Q.  Under Exhibit 43, Exhibit 4.D, if you go to the total
  

19   quota Exhibit 43, Exhibit 4.D, well table, Table 3.  Table 3.
  

20   I believe at the bottom it is labeled Table 3 in your very
  

21   excellent material.
  

22      A.  Are you trying to make up for your earlier comments?
  

23      Q.  Absolutely.
  

24      A.  Okay.
  

25      Q.  Is it working?
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 1      A.  Very much so.
  

 2      Q.  In 1995, the total quota is 2,215,945 pounds, correct?
  

 3      A.  Correct.
  

 4      Q.  And it goes up and down a little bit.  And in 2015, it
  

 5   is 2,215,988, correct?
  

 6      A.  Yes.
  

 7      Q.  Which is basically 43 pounds more in 20 years, correct?
  

 8      A.  Sure.  I have done the math, but it looks about right,
  

 9   yes.
  

10      Q.  So, and I do appreciate all the history, but all that
  

11   history being there, nonetheless from 1995 to 2015, there's no
  

12   statistically meaningful difference between the quota that was
  

13   in 1995 and that in 2015, correct?
  

14      A.  I think that's an accurate statement, yes.
  

15      Q.  Now, would that be because Class 1 and Class 2 have not
  

16   increased as a total volume within the California system?
  

17      A.  Yes, that's correct.  And that's something covered in
  

18   my testimony earlier, that the comparison now for issuing new
  

19   quota is linked to the highest period, which would have been
  

20   1990, 1991, and has not exceeded that level since that time.
  

21      Q.  On page 21, actually, let me divert, so to speak, for a
  

22   second.
  

23           And look at Exhibit 43, your 16-page Exhibit 4.D does
  

24   not have a, I don't believe it has a separate table number.
  

25      A.  No, it does not.
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 1      Q.  Okay.  What is the significance, if any, when I, when I
  

 2   look at the sales without cows as opposed to the sales with
  

 3   cows?  Do you have a quick explanation as to why the value
  

 4   would be lower for sales with cows than sales without cows?
  

 5      A.  Well, most of the sales recently have not included
  

 6   cows, which you see as you go through the exhibit itself, that
  

 7   they rapidly grow smaller and you very rarely see a transaction
  

 8   that would include cows.
  

 9      Q.  And I accept that, I guess I looked at the first five
  

10   or six pages, and I hadn't gotten so far.
  

11      A.  Right.  But I believe what it is is if you buy the cow
  

12   with the quota, the cow price and the quota price somehow are
  

13   figured together where there's some slight discount to the
  

14   quota price is how I would determine.  If you want to buy the
  

15   quota separately from the cows, it's a higher price.
  

16      Q.  As an Economist, would you then look at the sales
  

17   without cows as being sort of a more representative value since
  

18   it is delinked?
  

19      A.  Yes, I would say that.  And again, most of the sales
  

20   have occurred recently without cows.
  

21      Q.  Is there a particular reason quota has tended to follow
  

22   dairies as they relocate in the Central Valley, as opposed to
  

23   being sold without the cows?
  

24      A.  Yeah, I think so.  I think what you could say is that
  

25   the folks that own, the producers that own quota see the value

1874



TRANSCRIPT OF PROCEEDINGS - VOLUME IX

 1   of quota, and it does provide a good and stable return on their
  

 2   investment if they bought it.  If they were just granted it,
  

 3   even better.  I mean, that return on their very small
  

 4   investment.  So it does not surprise me that the quota moves as
  

 5   dairy farmers move, although you will get the occasional
  

 6   producer who, for one reason or another just decides to sell
  

 7   part of their quota or all of their quota.  But I think for the
  

 8   most part, they recognize it as being a good investment and
  

 9   provides a good return to them.
  

10      Q.  So just a couple questions.  You referred to --
  

11      A.  Are we done with this exhibit?
  

12      Q.  Yes, we are.  Thank you.
  

13          You have discussed both the California statute and the
  

14   language from the 2014 Farm Bill.  And you reached some
  

15   conclusions, I objected, and your attorney persisted, and
  

16   that's fine.
  

17          I'd just like to ask you to note, because you actually
  

18   said it a couple of times, the California provision has
  

19   additional language after recognize, and it says, "not in any
  

20   way diminished," "quota value shall not in any way be
  

21   diminished", correct?
  

22      A.  I'm sorry, is there a place I should be looking here?
  

23      Q.  Well, you could look at page 2, where you say, "in
  

24   fact, paramount to any consideration of the California Federal
  

25   Milk Marketing Order, FMMO, was the assurance that the quota
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 1   program would not in any way be diminished."  And you, I think
  

 2   in another place, have actually quoted from the statute, and
  

 3   maybe that's back on --
  

 4      A.  Middle of page 3?  Are you talking about the
  

 5   California?
  

 6      Q.  Yes.
  

 7      A.  Yes, middle of page 3.
  

 8      Q.  "Shall not be diminished.  Recognized and shall not be
  

 9   diminished."  Correct?
  

10      A.  Yes.
  

11      Q.  Okay.  The language "shall not be diminished" is not in
  

12   the Congressional Enactment, is it?
  

13      A.  I don not believe that -- the only place I have seen it
  

14   is in the Food and Ag Code.  Now --
  

15       JUDGE CLIFTON:  If I could ask, so going back to
  

16   Ms. Hancock's concerns, does this particular code, Dr. Erba,
  

17   suggest to you that that term "shall not be diminished" would
  

18   also apply to the exempt quota?
  

19       DR. ERBA:  It would be hard to say that it does not.
  

20       MR. ENGLISH:  But my point, your Honor, again, is that that
  

21   language doesn't appear in the Congressional Act.
  

22       JUDGE CLIFTON:  I know, but we were dealing with a
  

23   California statute here.
  

24       MR. ENGLISH:  I understand.
  

25       DR. ERBA:  Can I also add that diminished doesn't refer to
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 1   value, it's amount.  So if you have --
  

 2       JUDGE CLIFTON:  Oh, that is --
  

 3       DR. ERBA:  -- ten units, you still have ten units.
  

 4       JUDGE CLIFTON:  I see.  So there's a -- so the amount, the
  

 5   number of units of quota has remained constant throughout?
  

 6   Well, except when new producers come on, they can get quota.
  

 7       DR. ERBA:  Not anymore.  They have to -- it's in my
  

 8   testimony, but there's a comparison done every year to see if
  

 9   any shall be issued, and none has been issued since 1992.  So
  

10   if you are on the waiting list, you are still on the waiting
  

11   list.
  

12       MR. ENGLISH:  Your Honor, I merely point out that the
  

13   language he is got on page 3 says that "all pool quota must be
  

14   recognized and shall not be diminished."  It doesn't parse it
  

15   the way he just did, but we can get into that, I am not trying
  

16   to get a legal fight, I just wanted to point out the language
  

17   "shall not be diminished" does not exist in the Federal Statute
  

18       JUDGE CLIFTON:  Right.  But it's an important word here.
  

19       MR. ENGLISH:  I agree, and it's missing from the
  

20   Congressional Enactment.  And, your Honor, and I know
  

21   Mr. Vlahos, if you want to have a quick conversation with me
  

22   about this, but this witness has discussed some issues and not
  

23   others.  For instance, the issues with respect to pricing and
  

24   things like that, and on the one hand, counsel could say that
  

25   it is beyond the scope of direct for me to go ask questions
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 1   about that.  On the other hand, I would then, under 801(a)
  

 2   rule, Federal Rule of Evidence, be entitled to put in
  

 3   statements made.  And out of fairness, I thought I would ask
  

 4   the witness the questions about that, rather than simply in our
  

 5   case-in-chief, inserting those.
  

 6           And so if that's okay with Mr. Vlahos to go in that
  

 7   direction, that's how I propose to proceed.
  

 8       MR. VLAHOS:  Mr. English, for me to say whether it is okay
  

 9   or not okay, I really have to kind of understand it.  So would
  

10   you mind articulating again, because I don't quite follow it.
  

11       MR. ENGLISH:  As with witnesses before, CDI and Dr. Erba
  

12   have provided testimony and post-hearing briefs to CDFA about a
  

13   number of the issues that are identical to the issues in this
  

14   proceeding.  Those are party admissions under 801(a) and they
  

15   are, therefore, admissible regardless of whether I
  

16   cross-examine this witness.
  

17           What I propose doing, is rather than simply putting
  

18   them in my case-in-chief and then forcing Dr. Erba to come back
  

19   or otherwise, I propose asking him those questions now and
  

20   giving him an opportunity to explain or respond even as
  

21   Mr. Beshore had Mr. Wegner do yesterday, rather than having
  

22   been off the stand, and three weeks from now as part of our
  

23   case-in-chief, say here's all the statements from Dr. Erba.
  

24   That's what we propose to do.
  

25       JUDGE CLIFTON:  So let me ask you this, Mr. English.  The
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 1   reason you didn't just go ahead and do it, is that when you
  

 2   were dealing with Mr. Wegner, the subject matter was the same.
  

 3       MR. ENGLISH:  Well, he had already, Mr. Beshore had opened
  

 4   the door by asking questions about competitive situations.  I
  

 5   would, I immediately say that Dr. Erba has not done that in
  

 6   this testimony, so I'm trying to be -- instead of simply going
  

 7   into it, I'm pointing out that this is different in that
  

 8   respect.  And I could have simply sat down and asked no further
  

 9   questions, and three weeks from now come up, and under Federal
  

10   Rule of Evidence 801, simply put the statements in the record.
  

11           I'm trying not to do it that way, precisely because
  

12   that strikes me as a little bit by ambush.  And so, you know,
  

13   here I am prepared to do it with the witness on the stand.
  

14       MR. VLAHOS:  Well, Heaven forbid that you ambush us.  But
  

15   could we -- would we be able to see in advance what you propose
  

16   to show Dr. Erba?
  

17       MR. ENGLISH:  Well, no, and you wouldn't see them in
  

18   advance if I simply put them in my case-in-chief, and it sort
  

19   of destroys the cross-examination, so no.
  

20       MR. VLAHOS:  That was the point.  Let Mr. Beshore and I
  

21   mull over this for a minute or two.
  

22       JUDGE CLIFTON:  I think a break would be lovely.  Let's
  

23   see, please be back and ready to go at 3:03.  3:03.
  

24       (Whereupon, a break was taken.)
  

25       JUDGE CLIFTON:  Back on record at 3:06.  Mr. Vlahos?
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 1       MR. VLAHOS:  Yes.  In our discussions during the break with
  

 2   Mr. English, we have said it is okay to go ahead with this now.
  

 3   That's not to say I may have objections to any exhibits or on
  

 4   the testimony, but in terms of okay to go ahead with the
  

 5   examination, I agree.
  

 6       JUDGE CLIFTON:  Thank you.  And Mr. English, I very much
  

 7   appreciate your method of acknowledging what rules are and
  

 8   explaining why you are doing them, and giving people the
  

 9   option, and in such a way that I had to rule on nothing.
  

10           Thank you.
  

11       MR. ENGLISH:  A break helped too, your Honor, but yes,
  

12   thank you.  And I thank Mr. Vlahos and Mr. Beshore.
  

13   BY MR. ENGLISH:
  

14      Q.  Dr. Erba, this is not your first day at this hearing,
  

15   correct?
  

16      A.  That is correct.
  

17      Q.  Okay.  And so you have already seen a little bit of
  

18   this where I ask questions about what people have said before?
  

19      A.  I have seen that, plus some other things, yes.
  

20      Q.  Are you sure your dairy farmers really want to do this?
  

21           One of your many job duties at CDI is to prepare
  

22   testimony and appear at CDFA hearings; is that correct?
  

23      A.  I have done that, yes.
  

24      Q.  And to offer post-hearing briefs; is that correct?
  

25      A.  I have done that, too.
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 1      Q.  Do you recall a hearing in the late fall of 2009 with
  

 2   respect to Class 1, 2, 3, 4a and 4b pricing?
  

 3      A.  I do.
  

 4      Q.  And did CDI offer an alternative proposal at that
  

 5   proceeding?
  

 6      A.  Well, if you've got documentation that says we did, we
  

 7   probably did.  Although I couldn't tell you exactly what it
  

 8   was.
  

 9      Q.  All right.  Do you recall over a number of proceedings,
  

10   making a statement either asking for a hearing in the
  

11   transcript, or in a post-hearing brief, along the following
  

12   lines:
  

13           "CDI's proposed changes are consistent with objectives
  

14   stated in previous hearings.  The Class 4a formula should
  

15   reflect the most currently available cost-justified changes."
  

16           Is that a sentence, a statement with which you are
  

17   familiar?
  

18      A.  Yes.
  

19      Q.  And you agree with that?
  

20      A.  Yes.
  

21      Q.  Okay.  "This applies to not only the manufacturing
  

22   allowances for butter and nonfat dry milk, but to the FOB price
  

23   adjuster for butter as well."
  

24          Do you remember making that statement?
  

25      A.  Yes.
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 1      Q.  Thank you.
  

 2      A.  You're welcome.
  

 3      Q.  It will go easier that way.
  

 4          Now, after that proceeding in 2009, and we have heard
  

 5   some testimony about the CDFA process.  Did you, on behalf of
  

 6   CDI, a file a post-hearing brief?
  

 7      A.  That's not a usual practice, but I may have.
  

 8       MR. ENGLISH:  Your Honor, I have handed the witness, the
  

 9   court reporter, and yourself, and Ms. Vulin is now passing out
  

10   copies of a two-page letter on California Dairies, Inc.,
  

11   letterhead, dated November 11th, 2009, addressed to
  

12   Mr. David Ikari -- we have heard his name before --
  

13   I-K-A-R-I -- Chief of the Dairy Marketing Branch, RE:
  

14   November 9th Class 1, 2, 3, 4a and 4b Hearing -- Post-Hearing
  

15   Brief, purported to be signed by Dr. Erba.
  

16           And I would like to ask for this document to be marked.
  

17       JUDGE CLIFTON:  Will this be Exhibit 44?
  

18       MS. FRISIUS:  It will be.
  

19       JUDGE CLIFTON:  It will be Exhibit 44.  You may mark your
  

20   copy as Exhibit 44.
  

21           (Thereafter, Exhibit Number 44 was marked
  

22            for identification.)
  

23       MR. ENGLISH:  And your Honor, we got this off the CDFA
  

24   website.  Dr. Erba, do you recognize this document?
  

25       DR. ERBA:  It looks familiar.
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 1   BY MR. ENGLISH:
  

 2      Q.  Does that mean you wrote it?
  

 3      A.  Yes, I did write this.
  

 4      Q.  And you submitted this to CDFA after the hearing,
  

 5   correct?
  

 6      A.  Yes.
  

 7      Q.  Could you read the paragraph that is the last paragraph
  

 8   of the first page, carrying over of the next five lines of the
  

 9   next page, please?
  

10      A.  The entire paragraph.
  

11      Q.  Yes, please.
  

12      A.  Sure.
  

13          "Why not increase Class 4a and 4b prices?  One panelist
  

14   asked for -- asked for an explanation as to why Class 4a and 4b
  

15   prices should not be increased to give producers more revenue.
  

16   Another question was asked as to why Class 4a and 4b prices
  

17   should not be raised to equal the Federal Class III and
  

18   Class IV prices.  While the questions were not asked of me, I
  

19   would like to amplify the explanation provided in my testimony.
  

20   First, Class 4a and 4b are market-clearing classes of milk and
  

21   process 75 percent of the milk produced in California.  The
  

22   products from these plants compete in national and
  

23   international markets where price is a dollar consideration for
  

24   buyers.  The California dairy industry is wholly dependent on
  

25   continued operation of its manufacturing facilities.  To burden
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 1   these plants with higher minimum prices that cannot be
  

 2   extracted from the market, even for a brief period, would have
  

 3   potentially devastating consequences.  From our own
  

 4   perspective, higher minimum prices for Class 4a would put
  

 5   California dairies at an immediate disadvantage in trying to
  

 6   sell products domestically and internationally, leaving us no
  

 7   option but to sell products at a loss.  In addition, because
  

 8   nearly all butter and powder processing facilities are owned by
  

 9   producers, a Class 4a price increase only functions to
  

10   redistribute money inequitably among different producer
  

11   factions.  Money would simply flow from the producers who have
  

12   made investments in processing facilities, to those producers
  

13   who have not.
  

14      Q.  Thank you, sir.  Your Honor, I move admission of
  

15   Exhibit 44.
  

16       JUDGE CLIFTON:  Does anyone want to question the witness
  

17   before determining whether you have an objection?  No one.  Is
  

18   there any objection to the admission into evidence of
  

19   Exhibit 44?  There is none.  Exhibit 44 is admitted into
  

20   evidence.
  

21            (Thereafter, Exhibit Number 44 was
  

22            received into evidence.)
  

23   BY MR. ENGLISH:
  

24      Q.  Dr. Erba, I don't want to belabor the record, but
  

25   there's other hearings, and you would agree that you made
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 1   similar statements, say for instance, back in 2007, as in the
  

 2   2009 statement, correct?  As your brief?
  

 3      A.  I think, correct, although there was a period where I
  

 4   was not able to participate in hearings, and I'm not sure which
  

 5   2007 you might be referencing, but if it has my name on it, it
  

 6   is probably mine.
  

 7      Q.  I'm referring to September 26, 2007, and a statement
  

 8   with your name on it.
  

 9      A.  Yes, that would have been past my ineligibility period.
  

10      Q.  So let's -- since you said that, why don't we, for the
  

11   record, clear up what that means.
  

12           You were -- you had been an employee of CDFA before you
  

13   joined California Dairies, correct?
  

14      A.  Correct.
  

15      Q.  And so for some period of time after you joined CDI,
  

16   because of Rules of California or the agency, you were not
  

17   eligible to be the person participating in those proceedings;
  

18   is that correct?
  

19      A.  That is correct.
  

20      Q.  And that is what you meant by your eligibility period?
  

21      A.  That's correct.
  

22      Q.  Okay.  Now, there's been a fair amount of testimony
  

23   with respect to the most recent proceeding held with CDFA, for
  

24   CDFA, in June of this year, correct?
  

25      A.  Yes.
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 1      Q.  And did you participate at that proceeding?
  

 2      A.  I did.
  

 3      Q.  And you testified?
  

 4      A.  I did.
  

 5       JUDGE CLIFTON:  If you do not yet have a copy of this
  

 6   portion of a transcript, would you raise your right hand so one
  

 7   could be given you?  It appears they have been distributed.
  

 8   Shall we mark this as Exhibit 45?
  

 9            (Thereafter, Exhibit Number 45 was marked
  

10            for identification.)
  

11       MR. ENGLISH:  Yes, your Honor, I'll describe what it is,
  

12   please.  This is a portion of the transcript with the cover
  

13   sheet, State of California Department of Food and Agriculture
  

14   Dairy Marketing Branch, Consolidated Public Hearing to Consider
  

15   Amendments to the Stabilization and Marketing Plans for Market
  

16   Milk for the Northern and Southern California Marketing Areas,
  

17   California Department of Food and Agriculture, Sacramento,
  

18   California, Dated:  Wednesday, June 3rd, 2015.
  

19           And we have attached the pages of the entire testimony
  

20   of Dr. Erba from page 107 to page 123.  And I would like you to
  

21   turn to page 110, Dr. Erba.  And while I am most interested in
  

22   the lines 22 through 24, in fairness, why don't you read the
  

23   entire paragraph that starts on line 22 page 110 and runs
  

24   through line 7 of 111.
  

25       DR. ERBA:  Line 7?
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 1       MR. ENGLISH:  Line 7 of 111.
  

 2       DR. ERBA:  "An acceptable level of price difference exists
  

 3   for most of the classes of milk when comparing California milk
  

 4   prices to Federal Order milk prices.  The exception is Class
  

 5   4b, and it is past time for the appropriate adjustment to
  

 6   occur.  We believe a modification to the method for valuing
  

 7   whey in the Class 4b formula would not only restore equity in
  

 8   what our manufactures pay for milk relative to comparable
  

 9   manufacturers around the country, but would also generate much
  

10   needed additional revenue for dairy farmers who are facing some
  

11   of the lowest milk prices seen since 2010."
  

12   BY MR. ENGLISH:
  

13      Q.  Thank you.  Now, when you provided this testimony in
  

14   June of this year, the Cooperatives had already submitted their
  

15   proposal in February and the revised proposal in May, correct?
  

16      A.  Yes.
  

17      Q.  And by that I mean proposal to the USDA, correct?
  

18      A.  Yes, that's correct.
  

19      Q.  And at that time, and contemporaneously in June, your
  

20   testimony was that leaving aside Class 4b there was an
  

21   acceptable level of price difference with classes of milk when
  

22   comparing California milk and Federal milk, correct?
  

23      A.  That had been the historical trend in California.
  

24      Q.  Thank you very much, sir.  That concludes my
  

25   cross-examination.  I move the admission of Exhibit 45.
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 1       JUDGE CLIFTON:  Does anyone want to ask questions of the
  

 2   witness before determining whether you object?  No one.  Is
  

 3   there any objection to the admission into evidence of
  

 4   Exhibit 45?  There is not.  Exhibit 45 is admitted into
  

 5   evidence.
  

 6            (Thereafter, Exhibit Number 45 was
  

 7            received into evidence.)
  

 8       MR. ENGLISH:  Thank you, Dr. Erba.
  

 9       DR. ERBA:  Thank you.
  

10       JUDGE CLIFTON:  Who will next cross examine Dr. Erba?
  

11                        CROSS-EXAMINATION
  

12   BY DR. SCHIEK:
  

13      Q.  William Schiek, for the record.
  

14          Good afternoon, Dr. Erba.
  

15      A.  Dr. Schiek.
  

16      Q.  I just have a few clarification questions on the
  

17   testimony that you gave today.
  

18      A.  Okay.  Are you talking about Exhibit 42 testimony?
  

19      Q.  Exhibit 42, that is the one.
  

20      A.  Thank you.
  

21      Q.  Just to make sure I understood what you were referring
  

22   to on page 3, starting, let's see, five lines down, you said,
  

23   or what was written here anyway, "any production in excess of a
  

24   signed quota constituted overbase production."  Is that correct
  

25   or is it assigned quota and base?
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 1      A.  Quota and base.  Did you see how much trouble I got
  

 2   into when I tried to add base a few moments before that.
  

 3       JUDGE CLIFTON:  I know, but I think we should do this.
  

 4       DR. SCHIEK:  I just wanted to make sure I was understanding
  

 5   it.
  

 6        JUDGE CLIFTON:  I really do think we should do this.  So
  

 7   I'm going to ask Ms. Frisius to pull out her Exhibit 42, and
  

 8   let's first go page 3.  Let's go to page 3, and on that second
  

 9   line, should that be "quota, base, and overbase?"
  

10       THE WITNESS:  Yes.
  

11       JUDGE CLIFTON:   All right.  And should it similarly be
  

12   shown where Dr. Schiek has just shown us, which is on line 5?
  

13       DR. ERBA:  5.
  

14       JUDGE CLIFTON:  And if so, would you read that sentence for
  

15   us, Dr. Erba?
  

16       DR. ERBA:  Sure.
  

17           "Any production in excess of assigned quota and base,
  

18   constituted overbase production."
  

19       JUDGE CLIFTON:  All right.  So I would ask that the record
  

20   copy show those additional two words in line five, as shown by
  

21   Dr. Erba.  So "and base" will be inserted in between quota and
  

22   constituted.  All right.  Thank you.  Dr. Schiek, back to you.
  

23   BY DR. SCHIEK:
  

24      Q.  Okay.  On page 8, under the section, Determining Pool
  

25   Prices after 1994, I guess I'm -- this is just a question.  By
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 1   the late 1980's, overbase milk production had increased
  

 2   considerably in relation to quota production.  What, I was just
  

 3   wondering if you had a comment on what was driving that
  

 4   increase in overbase production?
  

 5      A.  Well, that's a good question.  I would suggest that the
  

 6   introduction of the pool program in general for that 20-year
  

 7   period, approximately 20-year period, was a big driver into
  

 8   stabilizing prices and stabilized prices led to higher milk
  

 9   production.  If there was something in the '80's other than the
  

10   occasional bump up in prices that would have caused this, I
  

11   couldn't tell you without looking at some data.  But I think
  

12   that's probably the underlying foundation for that increase.
  

13      Q.  Do you think that perhaps the increase in support
  

14   price, CCC purchase prices, was a driver as well?
  

15      A.  Well, in the late 1980's -- hmm -- don't know about
  

16   that.  Maybe.
  

17      Q.  Okay.
  

18      A.  Seems awfully late to have an increase.
  

19      Q.  You are correct.  You are correct.  Thank you.
  

20          Page 13, I think second paragraph, one, two, three,
  

21   four, five, lines down.  You mentioned four operating exempt,
  

22   operating option exempt PD's, and I count five.  So I want to
  

23   make sure that it's one or other, unless there's one that's
  

24   closed.  But I have one in San Bernardino County, one in
  

25   San Diego County, one in LA County, and one in Fresno County,
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 1   and one in Stanislaus County.
  

 2      A.  One of the Southern California ones is not anymore.
  

 3      Q.  Okay.
  

 4      A.  And that --
  

 5      Q.  That's new information for me, thank you.
  

 6      A.  Yes.
  

 7      Q.  Okay.  Page 16.  By the way, I want to unequivocally
  

 8   say thank you for all this history on the quota program.  I
  

 9   very much appreciate it.  I thought it was very helpful.
  

10      A.  You're welcome.
  

11      Q.  Page 16, that first paragraph at the top, you're
  

12   talking there about, I guess the last line of that paragraph,
  

13   "in addition, any quota that has been forfeited after
  

14   April 30th, 1981, is allocated on a continuing basis to
  

15   qualifying new producers."  And I guess the question is, how --
  

16   based on your impression, does that happen very often?  Does
  

17   quota get forfeited or is it usually sold before --
  

18      A.  It is usually sold.  I can't -- I was there for, as I
  

19   indicated, eight years, and I never had an instance where it
  

20   was forfeited and I don't know that there are any recently.
  

21   Because of the value, I think it makes a whole lot more sense
  

22   to sell it before you forfeit it.
  

23      Q.  It would probably be a major oversight if someone
  

24   forfeited it?
  

25      A.  I would think so.  I would think so.
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 1      Q.  Page 17, last paragraph, "published average price per
  

 2   pound of quota solids not fat, without the inclusion of cows,
  

 3   reflects the true value of the quota sold."  And I'm -- I want
  

 4   to make sure I understand what you are referring to here.  Are
  

 5   you referring to market value of the asset at that point in
  

 6   time, or are you referring to the sort of intrinsic value in
  

 7   use?
  

 8      A.  That would be the market value, the former of your
  

 9   statements, and I'm trying to distinguish that from the cows
  

10   without quota, cows with quota.
  

11      Q.  Okay.
  

12      A.  Kind of like what we talked about with Mr. English
  

13   earlier.
  

14      Q.  Okay.  Thank you.  Page 18, in this paragraph you talk
  

15   about first year alone, 342 producers sold at least some quota,
  

16   624 producers bought some quota, and 273 transactions disbursed
  

17   a hundred percent of producers quota, and then you talk about a
  

18   certain number of pounds were transferred.
  

19          I just want to make sure, is there a distinction
  

20   between transfers and sales of quota?  Or -- I'm looking at
  

21   those two as the same, but am I wrong on that is?
  

22      A.  No, that's -- no, you are correct.
  

23      Q.  Okay.  Just wanted to make sure.  Page 19, and also you
  

24   might want to open up Exhibit 43.  And I think it is -- well,
  

25   it is just the one that says Exhibit 4.B on the bottom, it is
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 1   the quota transaction list.
  

 2      A.  Yes.
  

 3      Q.  Okay.  So the first question is, are these average
  

 4   prices, because you are graphing the average selling price per
  

 5   quota, and then you have got, there's an average on this table
  

 6   with a low and a high listed for with cows and without cows.
  

 7   Is that average a simple average of all transactions or is it a
  

 8   weighted average?
  

 9      A.  No, it is a simple average.
  

10      Q.  Simple average?
  

11      A.  Yeah.
  

12      Q.  Okay.  So that then the average selling price per quota
  

13   in the chart is, is that a combination of the with or without
  

14   cows or is it --
  

15      A.  No, this is only without cows.
  

16      Q.  So this is without?
  

17      A.  Did not include the with cows, this is only without
  

18   cows.
  

19      Q.  Okay.  Looking at that chart again, and there's a lot
  

20   of movement in it, kind of starting back in the '70's, but I'm
  

21   more interested in the period say from the 90's forward.
  

22   There's a lot of gyrations here sometimes, and particularly
  

23   this drop in from the mid '90's down to the late '90's in the
  

24   selling price -- looks a little bit like my 401k does
  

25   sometimes.  What drives that?
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 1      A.  Well, there's a number of things I would think, and I
  

 2   wouldn't say they all combine together, but they are certainly
  

 3   considerations.  For one thing, what would be the milk price at
  

 4   that time and what are the margins at that time.  That would
  

 5   affect it.  What are the discussions in the industry, which is
  

 6   probably as big an effect as anything as the continuation of
  

 7   quota, shall we keep it, shall we not keep it.
  

 8          There have been some committees appointed to looking at
  

 9   this, and it seems like when those committees convene, the
  

10   price reacts.  Sometimes positively, sometimes negatively.  And
  

11   that would have an effect as well.
  

12      Q.  Okay.
  

13      A.  General health of the dairy industry would be another
  

14   aspect of that.  Do I see future as a dairyman in the dairy
  

15   industry or do I not?
  

16      Q.  So you had reported a little bit earlier, or actually,
  

17   maybe later in your testimony, but what when you entered this
  

18   statement earlier today, you talked about the provisions in the
  

19   mid-'90's I guess, where it allowed option exempt PD's to
  

20   exempt quota that they had purchased in a particular time
  

21   period.  Could that have been a factor influencing the demand
  

22   for quota and driving prices maybe a little bit higher during
  

23   that period?
  

24      A.  I won't say it's not, but it was a fairly short period
  

25   of time, and if there's any effect that you would see in this
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 1   graph, I think it would be fairly small.  Some of these big ups
  

 2   and downs are a period of a year or two, and I wouldn't think
  

 3   that the amount of time involved with the additional exemption,
  

 4   plus the volumes that we're talking about, I don't think they
  

 5   would affect this very much.
  

 6      Q.  Okay.  When you talk about producer margins as an
  

 7   influence there, is that pretty much a function of funds that
  

 8   producers have available for quota, and are you, is it your
  

 9   contention that during times when margins are tight, dairymen
  

10   don't have the funds available to purchase more quota?  And
  

11   after a period, maybe a good period, they have more money to
  

12   use to purchase quota?
  

13      A.  In general, I think that's accurate.  Although you --
  

14   you will find producers sometimes taking the opposite of what
  

15   you just said.
  

16      Q.  It's a good time to sell quota, too.
  

17      A.  Or a good time to buy it.  If it happened to be low
  

18   price and there are people who are dairymen who are selling it,
  

19   maybe if I have the ability, it may be a good time to buy it.
  

20   So maybe the price is better than it would be a year from then
  

21   or a year earlier.  So I think you get all kinds of -- as you
  

22   can see from that list on on Exhibit 4b, the transactions
  

23   happen every month, and there's a lot of them.  I don't know
  

24   that you can make a general statement about what's causing all
  

25   that.
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 1      Q.  Thank you.  Moving on to, I would like you to look at
  

 2   page 21 of your Exhibit 42.  And just to make sure I understand
  

 3   the percentages and what they refer to here, when you say
  

 4   percentage in parentheses under the title of the table, it
  

 5   says, "percent of quota relative to milk production."  Is that,
  

 6   I guess as I look at this, my understanding is that that's
  

 7   total California milk production, is that right?  Or is this
  

 8   individual milk production or -- so when you say over quota,
  

 9   for example, over 80 percent, and you have a figure under 1995
  

10   of 11 percent, that means -- does that mean 11 percent of all
  

11   the quota, 11 percent of -- what does the 11 percent number
  

12   stand for?
  

13      A.  That's the percentage of dairy farms.
  

14      Q.  Okay.  So there are 11 percent of dairy farms that own
  

15   or have over 80 percent of their milk production covered by
  

16   quota?
  

17      A.  Yes.
  

18      Q.  Would that be the way --
  

19      A.  I think that's an accurate description.  It's a table
  

20   that's, it's important, it's generated by the Department of
  

21   Food and Agriculture every month.  And these numbers, although
  

22   their table doesn't look quite like this since I condensed it
  

23   some, but this is a representation of what -- what that data
  

24   looks like.
  

25      Q.  Okay.  So I am comparing now, the numbers on this
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 1   table, particularly the line that says number of dairy farms.
  

 2   And Table 2 of Exhibit 43, which is Annual Milk Production by
  

 3   County.  And if I look at Annual Milk Production by County for
  

 4   1995, which will be the same year for which you reported 2,161
  

 5   dairy farms, I come up with a total milk production.  I assume
  

 6   that line, total milk production is total for the state?
  

 7      A.  Yes.
  

 8      Q.  Okay.  So I come up with roughly 24.7 billion pounds,
  

 9   is that accurate in 1995, with 2,161 dairy farms?
  

10      A.  Where did 24 --
  

11      Q.  1995 Annual Milk Production by County, if you read down
  

12   there's total milk production it says, 24,671,402?
  

13      A.  Yes.
  

14      Q.  So you know, rounding that to a billion pounds, that
  

15   would be about 24.7 billion pounds.
  

16      A.  I thought you said 24.4.
  

17      Q.  24.7?
  

18      A.  Okay.
  

19      Q.  And during that same year there were 2,161 dairy farms.
  

20      A.  Yes.
  

21      Q.  According to your table.  Then looking ahead to 2015,
  

22   which you have an estimated production of 40.8 billion pounds
  

23   for that year.
  

24      A.  Yes.
  

25      Q.  Is that right?  And the number of dairy farms, 1,407?
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 1      A.  Yes.
  

 2      Q.  And that number came from CDFA.  Is that mid-year,
  

 3   beginning of the year?
  

 4      A.  Which number?
  

 5      Q.  1,407 dairy farms?
  

 6      A.  That's from January's, the January report for 2015.
  

 7      Q.  Okay.  So is it a fair statement to say that even
  

 8   though dairy farm numbers declined fairly substantially from
  

 9   1995 to 2015, milk production still grew fairly substantially?
  

10      A.  Yes.
  

11      Q.  Okay.
  

12      A.  Yes.
  

13      Q.  That's all the questions I have.  Thank you.
  

14      A.  Thank you, Dr. Schiek.
  

15                        CROSS-EXAMINATION
  

16   BY MR. VETNE:
  

17      Q.  John Vetne, representative for Hilmar Cheese Company.
  

18   In your introductory remarks, before you started reading, you
  

19   referred to yourself as a bit of a historian.  I liked that.
  

20      A.  A bit of a historian, that's correct, by default.
  

21      Q.  I just have a couple of things, not a couple, honestly
  

22   it's more than a couple.  And I, too, loved your history of the
  

23   quota program.
  

24           When it was -- when the quota program was first
  

25   created -- I'm trying to dumb this down a little bit -- I'm
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 1   going to publish a yellow-cover jacket book called Milk Pooling
  

 2   for Dummies.
  

 3      A.  I'm sure it will be a big seller.
  

 4      Q.  When quota was first issued, the folks that were issued
  

 5   quota were those that had existing contracts with Class 1 milk
  

 6   dealers.  Correct?
  

 7      A.  That's correct.
  

 8      Q.  And it was based on some portion, some representative
  

 9   period, choose the better of their Class 1 share of the market,
  

10   correct?
  

11      A.  Right.
  

12      Q.  And prior to Milk Pooling, those producers were paid a
  

13   plant blend price because regulated classified prices were
  

14   regulated, but not market-wide pooling?
  

15      A.  Yes, that's correct.
  

16      Q.  And the quota that they were issued did not return to,
  

17   in the early stage of the Pooling Program, did not return to
  

18   the quota holders a Class 1 price, but rather something more
  

19   akin to a plant blend where they received a Class 1 revenue
  

20   plus some revenue from lower classes; is that right?
  

21      A.  That's right.
  

22      Q.  Okay.  Do you know when it was first started in
  

23   relationship of that Class 1 plant blendish, initial quota,
  

24   whether the exempt quota and the regular quota had essentially
  

25   the same relationship in the Class 1?

1899



TRANSCRIPT OF PROCEEDINGS - VOLUME IX

 1      A.  Oh boy, yeah, I don't really know that.  I have not
  

 2   heard that asked about before.
  

 3      Q.  Okay.  Nevertheless, at some point as years passed
  

 4   there was an expectation that more quota would be issued as
  

 5   Class 1 sales and Class 2 sales increased; is that correct?
  

 6      A.  That is correct.
  

 7      Q.  That was the expectation?
  

 8      A.  Yes.
  

 9      Q.  And there was perhaps after that time, some minor
  

10   increase in Class 1 and 2 sales of milk produced in California,
  

11   correct?
  

12      A.  That is correct.
  

13      Q.  And when that happened some additional quota was, in
  

14   fact, issued?
  

15      A.  That's correct.
  

16      Q.  And there was some additional quota issued because
  

17   farmers requested it without a corresponding increase in
  

18   Class 1 and 2 sales, correct?
  

19      A.  I think so, although that wasn't -- it was something I
  

20   covered in my testimony, there's a period where they were
  

21   equalized, and there was no corresponding increase in sales for
  

22   Class 1 and Class 2.
  

23      Q.  And that would dilute the value of quota relative to
  

24   what percentage of Class 1 was represented in quota when it was
  

25   first issued?
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 1      A.  Right.  So the additional quota without the additional
  

 2   sales offset, would have diluted it, yes.
  

 3      Q.  Okay.  Would it be fair to say that the current fixed
  

 4   value of quota which we translate to $1.70 per hundredweight is
  

 5   a further dilution compared to its value when the quota was
  

 6   first issued?
  

 7      A.  I don't know if I can say it was a dilution.  You know,
  

 8   the quota price was -- the quota versus the non-quota price
  

 9   moved around before 1994.  And the fixed value stopped that
  

10   from happening.  So sometimes that quota value was quite large,
  

11   and sometimes it was quite small, perhaps even negative.
  

12      Q.  So, yeah, there was -- and happened actually more, in
  

13   years more recent than that, there has been some upside down
  

14   pricing, there was some upside down pricing where Class 1 may
  

15   have been the lowest, or one of the lowest classes?
  

16      A.  Certainly not the highest class, I know that.  I
  

17   wouldn't say it was the lowest, but I know it wasn't the
  

18   highest.
  

19      Q.  And quota holders then, reacted with "that's not what
  

20   we expected."
  

21      A.  That's correct.
  

22      Q.  And where the price spread went the other way and the
  

23   quota price was really high, overbase producers would say, "we
  

24   didn't expect to receive this much less," would that be the
  

25   opposite side of the reaction?
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 1      A.  Yes.  Yes.  They did not expect that to happen.
  

 2      Q.  Okay.  You had referred in your testimony, and this is
  

 3   of interest to me, I have always heard of the words quota,
  

 4   base, and overbase.  And I have been trained since I first
  

 5   heard those words in the mid-'90's when I attended the Dairy
  

 6   Institute School on Milk Pricing in California, I was told that
  

 7   there was no difference between base and overbase.  Is it true
  

 8   that there one time was?
  

 9      A.  Yes.
  

10      Q.  Okay.  So there were, in fact, three prices at one
  

11   time, higher quota, price; base representing the remainder of
  

12   production volume at the time quota was first created; and then
  

13   overbase, meaning production in excess of that volume.
  

14      A.  Right, and they were paid, generally, in descending
  

15   order.  So quota at the highest, when you filled up the
  

16   so-called quota buckets, you went to the base buckets which is,
  

17   actually was a fairly small bucket, filled that up with the
  

18   remaining value out of the pool, and the overbase took the
  

19   residual.  So there were three separate prices that were
  

20   calculated.
  

21      Q.  Okay.  When there were three such separate prices, did
  

22   the relationship between quota and overbase function in a way
  

23   to discourage expansion in a way similar to the private base in
  

24   overbase plans that we have discussed at this hearing?
  

25      A.  I do not think so.  I would not make that
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 1   characterization, no.
  

 2      Q.  Because the overbase, regulated overbase price was
  

 3   probably higher than would discourage expansion?
  

 4      A.  I think you can look at the history and see that the
  

 5   production increase California, despite having that quota based
  

 6   and overbase pricing.
  

 7      Q.  Okay.  I'm Mr. Schiek asked you some questions about
  

 8   the things that drive values represented for transactions in
  

 9   quota up and down over the years.
  

10      A.  Yes.
  

11      Q.  And to me, it seems like one of the most significant
  

12   driving factors would be interest rates return on investment.
  

13   Wouldn't that be the case?
  

14      A.  That would be maybe one the factors.  There is clearly
  

15   a, there's a value of money in there that may be a factor.
  

16   However, I don't think that is a big enormous factor.  There
  

17   are other things, the ones that I mentioned to Dr. Schiek would
  

18   probably be the ones that are prevalent in my mind anyway.  So
  

19   interest rates may have a place in this, but I wouldn't think a
  

20   huge place.
  

21      Q.  Quota values are, more recently, are relatively high
  

22   compared to prior periods.  And interest rates are pretty low
  

23   more recently compared to prior periods.  So let me ask you
  

24   this, isn't the purchase of quota somewhat like the purchase of
  

25   an income stream through an annuity?
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 1      A.  Yes, I'd say that's accurate.
  

 2      Q.  Okay.  And an income stream from an annuity, the
  

 3   annuity would cost a lot more when interest rates are low, than
  

 4   comparable stream of income when interest rates are high?
  

 5      A.  It could.  Again, it could be a factor, but maybe a
  

 6   confounding factor.  So other things are happening at the same
  

 7   time, these things are moving together, they are correlated but
  

 8   maybe now there's no direct relationship.
  

 9      Q.  Do you know of anybody that studied the relationship
  

10   between quota prices and interest rates?
  

11      A.  You know, I don't think I know anybody whose done that.
  

12      Q.  Middle of page 10, word usage question.  The sentence
  

13   that ends the second full paragraph on page 10, "prior to
  

14   computation of the weighted average small pool adjustment such
  

15   as plant gains may be made."  Is your use of the term "plant
  

16   gains" synonymous with what Federal Market Administrators
  

17   previously referred to as overage?
  

18      A.  I'm not sure.
  

19      Q.  Not sure.  Okay.  In that case, just what is plant
  

20   gains mean for purposes of this testimony?
  

21      A.  So there are adjustments made, and it has to do with
  

22   how things are being reported by the handlers.  And part of
  

23   that would be what is determined by the Department of Food and
  

24   Agriculture as a plant gain or sometimes a loss, and that
  

25   comparison is something that they would do every month.  So
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 1   that was something that has to do, is determined by the
  

 2   Department of Food and Agriculture, and it's related to however
  

 3   the, whatever the reports are that are being filed by the
  

 4   handlers.  Beyond that, I couldn't tell you exactly how it is
  

 5   done.
  

 6      Q.  Okay.  It may, plant gain my include adjustment there
  

 7   for an obligation determined that was somehow left out of a
  

 8   previous report?
  

 9      A.  It may be, I am not sure.  That sounds like a logical
  

10   place for it to go, but I'm not sure that's the exact place
  

11   where I would look.
  

12      Q.  In the section beginning at the bottom of the page,
  

13   "adjustments to quota value," you refer to location adjustments
  

14   or location differentials to move quota, quota milk to Class 1
  

15   plants.  Were the location differentials in California similar
  

16   to the use in the federal system of the location differentials
  

17   when applied to producer milk, a different value from milk
  

18   delivered to different locations depending upon proximity or
  

19   distance to demand markets?
  

20      A.  I have never actually seen these.  I know that they are
  

21   pluses and minuses, it has to do with location of the receiving
  

22   plant, but other than that, I have never actually seen these.
  

23   They were out of the system by the time I got there.  There's
  

24   another reference to age, I was in high school when these were
  

25   omitted.  Deleted.
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 1      Q.  This is the product of your historical inquiry, not
  

 2   your life experience.
  

 3      A.  That's correct.
  

 4      Q.  Okay.
  

 5       JUDGE CLIFTON:  Dr. Erba, what year did you graduate from
  

 6   high school?
  

 7       DR. ERBA:  Would you like to take a guess?
  

 8       JUDGE CLIFTON:  No.
  

 9       DR. ERBA:  1983.
  

10       JUDGE CLIFTON:  Oh my.  So they held you back, right?
  

11       DR. ERBA:  I think it's actually pretty advanced.
  

12   BY MR. VETNE:
  

13      Q.  We talked about regional quota adjusters.  The
  

14   application of regional quota adjusters is based on an economic
  

15   presumption that milk produced by farms located, let's say,
  

16   close to say Los Angeles, San Bernardino, for example, or
  

17   Riverside County, it is worth more there than milk in Tulare
  

18   County, for example.
  

19      A.  Again, it was a little difficult to figure out how
  

20   exactly they were determined and applied, but I think in
  

21   general you are going down the right path.  And again, but my
  

22   discussion earlier with Mr. English about replacement of the
  

23   location differentials had a flavor of that, too.  They are
  

24   trying to preserve a historic action that occurred on the quota
  

25   price.
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 1      Q.  Okay.  If I were somebody who was eligible to purchase
  

 2   quota, my income stream is better if my farm's in San
  

 3   Bernardino County or Riverside County because the quota
  

 4   payments are higher, correct?
  

 5      A.  If you, yes, if you had quota and you were located down
  

 6   there, you would have the highest possible value associated
  

 7   with quota.
  

 8      Q.  On the other side of the decision-making equation is
  

 9   the fact that it cost more to produce milk down there than it
  

10   does in Tulare County, correct?
  

11      A.  I think that's generally true, but I wouldn't say it is
  

12   universally true.  Every dairy has its different cost of
  

13   production.
  

14      Q.  And average costs are higher in the south than they are
  

15   in the north, correct?
  

16      A.  They typically are.
  

17      Q.  Would the growth of portion of quota in Central
  

18   California, in your opinion, be attributed to aggregate
  

19   decision making that it's, even though it's a reduced value,
  

20   it's a better reduced value in the Central Valley than 19.5
  

21   cents a pound in Los Angeles.  Do you understand what I mean?
  

22      A.  Not exactly.  I think I'm almost there, but try me
  

23   again, please.
  

24      Q.  As an Economist you observe market behavior of many
  

25   participants, and although some may make irrational decisions,
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 1   you assume that in the aggregate you can see a rational
  

 2   pattern, correct?
  

 3      A.  Yes.
  

 4      Q.  So the growth of the portion of the pool that
  

 5   represents quota residing with producers in the valley, could
  

 6   you conclude that producers in the aggregate have decided it's
  

 7   not worth it to own quota that produces only a little bit extra
  

 8   in the RQA being down south?
  

 9       MR. VLAHOS:  Your Honor?
  

10       MR. VETNE:  Am I being too obtuse?  Okay.
  

11       MR. VLAHOS:  Your Honor, there have been a lot of questions
  

12   of this witness asking what was in the mind of producers that
  

13   caused them to do something.  And this witness doesn't, has
  

14   not, to my knowledge, surveyed all the producers, nor have they
  

15   phoned him or e-mailed him or anything.  How can he answer what
  

16   motivated all these producers?  There maybe economic guesses as
  

17   to why they do, but he certainly can't testify what their
  

18   reasons were.
  

19       JUDGE CLIFTON:  Mr. Vetne?
  

20       MR. VETNE:  I agree with Mr. Vlahos that he can't, you
  

21   can't guess or even foresee what happens in the mind of
  

22   individual farmers.  But Economists can consider remarked
  

23   behavior and make rational conclusions about what motivates
  

24   aggregate market decisions.  And that's my question.
  

25       JUDGE CLIFTON:  If you want that kind of opinion, you will
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 1   have to give him more specifics, which I don't think really you
  

 2   want to do.
  

 3       MR. VETNE:  Okay.  Based on that, I probably don't want to
  

 4   do it.
  

 5   BY MR. VETNE:
  

 6      Q.  Are you familiar with -- with the publication entitled,
  

 7   "Report to the Secretary of Agriculture by the Federal Milk
  

 8   Order Study Committee," a committee headed by Dr. Nourse
  

 9   published in 1962?
  

10      A.  Yes.
  

11      Q.  Commonly referred to as the Nourse report?
  

12      A.  Yes.
  

13      Q.  Have you read that?
  

14      A.  I actually have.
  

15      Q.  Yes.
  

16      A.  A long time ago.
  

17      Q.  But it was while you were at Cornell, right?
  

18      A.  That's correct.
  

19      Q.  Would you characterize that report as a credible and
  

20   reliable source of information concerning the evolution and
  

21   history of Federal Milk Marketing Orders, the situation that
  

22   caused the creation of them, their operation at the time the
  

23   report was written?  You're a historian, I'm asking about
  

24   credible source.
  

25       MR. VLAHOS:  I would object to the question if the witness
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 1   is being asked that each and every thing, statement, conclusion
  

 2   and opinion in that report is credible.  If he's going to ask
  

 3   the report is credible, I want to know what parts of the report
  

 4   he's talking about, because some may be credible and some may
  

 5   no longer be credible.
  

 6       JUDGE CLIFTON:  Mr. Vetne, a lot has changed since the
  

 7   report was published.  For what purpose do you want him to
  

 8   acknowledge this as some sort of authority?  Is there a portion
  

 9   of it you want him to look at and see if he agrees with it?
  

10       MR. VETNE:  Well, I do not want to go through that
  

11   exercise, your Honor.  He said he's looked at it.  The
  

12   Secretary of Agriculture, 8in various places has said they
  

13   looked at it.  And I did not ask him about whether it continues
  

14   to -- a lot of time has passed.  My question ended with at the
  

15   time it was published.  And he's read it.  I assume if there's
  

16   something in it that he thinks is not credible, which would be
  

17   my next question, he would have noticed it and brought, and
  

18   will bring it to my attention.  But I'm looking particularly
  

19   at, we have gone through the history now, of California.  This
  

20   is the first witness in detail that's discussed the history of
  

21   California.
  

22           This is the kind of resource that will provide us with
  

23   a comparative history of how things evolved in the Federal
  

24   system so we can compare that side to side.
  

25       JUDGE CLIFTON:  Do you have it here?
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 1       MR. VETNE:  I have it in my computer, and it is available
  

 2   on Cornell and University of Wisconsin website.  It is very
  

 3   long.  I can make it available and the URL available to
  

 4   anybody, including the witness, if they want to look at it.
  

 5       JUDGE CLIFTON:  If it is very long, please pinpoint the
  

 6   sections you want him to consider in giving you an answer to
  

 7   your question.
  

 8       MR. VETNE:  I have no specific section.
  

 9       JUDGE CLIFTON:  Come on now, this is not helpful.
  

10       MR. VETNE:  There is a long section, and Dr. Erba can help
  

11   me, there's a long section there in that report about the
  

12   disorder from the 1920's and '30's for which the Federal system
  

13   was created.  There are sections in there about how the
  

14   government intervention dealt with that disorder, which
  

15   classified pricing, classified pooling, and how they worked in
  

16   1962.  Probably 70 or 80 pages is devoted to that.
  

17           But, you know, if that authority is not credible to an
  

18   Economist who studied that publication as part of his studies
  

19   at Cornell, and this record can't reveal whether the Economist
  

20   believes it to be credible or not, we may have a problem.
  

21       JUDGE CLIFTON:  I haven't let him respond to your question,
  

22   so don't be presuming what his response is going to be.
  

23           Mr. Beshore?
  

24       MR. BESHORE:  Well, I just want to point out, Mr. Vetne
  

25   actually said that he's asking Mr. Dr. Erba to say what
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 1   portions of that 1962, you know, 150-page publication he might
  

 2   disagree with, for Pete's sake.
  

 3       JUDGE CLIFTON:  That's what I think for Pete's sake.
  

 4           While we have got you stopped, Mr. Vetne, I believe, I
  

 5   remember that Dr. Nourse's name is N-O-R-S-E; is that correct?
  

 6       MR. VETNE:  N-O-U-R-S-E.
  

 7       JUDGE CLIFTON:  Thank you, and --
  

 8       MR. VETNE:  Edwin J, I believe.
  

 9       JUDGE CLIFTON:  And you mentioned your study at the Gary
  

10   Institute.  Would you spell Gary.
  

11       MR. VETNE:  My study at the Dairy Institute.
  

12       JUDGE CLIFTON:  Oh, you said Dairy Institute.
  

13       MR. VETNE:  The Dairy Institute has offered courses in how
  

14   milk is priced in California, I, at one time, took advantage of
  

15   it.
  

16       JUDGE CLIFTON:   All right.  Good.  That helps.  You know,
  

17   we could go off record while Dr. Erba looks at the report.
  

18       MR. VETNE:  Let me go on to another publication.
  

19       JUDGE CLIFTON:   Good.  Thank you.
  

20   BY MR. VETNE:
  

21      Q.  Are you familiar with a publication, going back to
  

22   Cornell, entitled "The Evolution of Milk Pricing and Government
  

23   Intervention in Dairy Markets?"
  

24      A.  Sounds like something I co-authored.
  

25      Q.  Yes.  You co-authored that with Andy Novakovic?
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 1      A.  That's correct.
  

 2      Q.  N-O-V-A-K-O-V-I-C, the C is pronounced like an H but
  

 3   CH.  Okay.
  

 4          And in that publication, somewhat like I have described
  

 5   for the Nourse publication, you and Dr. Novakovic provided
  

 6   historical description of dairy markets in the United States,
  

 7   chaos of the '20's and the '30's, and the evolution of the
  

 8   federal milk order system, correct?
  

 9      A.  That is correct.
  

10      Q.  And in that -- in that publication, for which I have
  

11   been grateful ever since, you provided a definition of
  

12   disorderliness, and I'm going to read it to you -- or actually
  

13   I'll give it to you and ask you to read out loud, paragraph on
  

14   page 6 of that publication, which is also available online.  I
  

15   didn't produce a copy here, but let me give this to you.  Would
  

16   you read out loud, please, that paragraph?
  

17      A.  "Disorderliness, which refers to the lack of a
  

18   predictable, sustainable, and efficient flow of a product to a
  

19   specific market, ultimately led to the break down of dairy
  

20   markets."  The whole thing?
  

21      Q.  Sure.
  

22      A.  Okay.  "If fluid milk markets were to have orderly
  

23   supply, orderly production -- orderly supply, orderly
  

24   production was required which further depended on orderly
  

25   provisions for assembly and distribution.  In addition, an
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 1   orderly relationship between different markets in terms of
  

 2   price and supply was required.  Without State or Federal
  

 3   governmental intervention, there was little chance of creating
  

 4   orderly marketing beyond the local level.  The 1933 Agricultura
  

 5   Adjustment Act (AAA), sought to correct these failures in dairy
  

 6   markets by including provisions for milk and dairy products."
  

 7      Q.  That concludes the paragraph I asked you to read?
  

 8      A.  Yes.
  

 9      Q.  Okay.
  

10       JUDGE CLIFTON:  Would you further identify the publication,
  

11   Dr. Erba?
  

12       DR. ERBA:  Sure.  The title of this is "The Evolution of
  

13   Milk Pricing and Government Intervention in Dairy Markets,"
  

14   authored by Eric M. Erba and Andrew M. Novakovic.
  

15   BY MR. VETNE:
  

16      Q.  Published in 1995?
  

17      A.  1995.  Yes.  February of 1995.
  

18      Q.  Okay.  Thank you.
  

19      A.  My old friend.
  

20      Q.  Turning to the definition of disorderliness that was
  

21   used in this publication, is that a definition that you feel
  

22   continues to be applicable to disorderliness?
  

23      A.  I think it is helpful as a guide, although the way that
  

24   it appears in that document was more descriptive of, again,
  

25   what you have already pointed out, the history of the markets
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 1   and how government got involved with them.  I don't think it is
  

 2   completely untrue today, but I wouldn't say that it is
  

 3   completely true the way it is today, it was back then.
  

 4      Q.  Okay.
  

 5      A.  That's a very tight definition to me.
  

 6      Q.  Okay.  Can you --
  

 7       JUDGE CLIFTON:  A very what definition?
  

 8       DR. ERBA:  Tight.
  

 9       JUDGE CLIFTON:  Tight.  Yes.  Succinct, is that what you
  

10   mean?  What do you mean by tight?
  

11       DR. ERBA:  I thought it was a good term to use, maybe not.
  

12   Tight meaning it is very structured in the way it is laid out.
  

13   And again, at the time it was, in the context it was discussed
  

14   in that publication, it was applicable to the time it was, at
  

15   the time of those markets and how they were functioning.
  

16   BY MR. VETNE:
  

17      Q.  Let me see if I can interpret tight.  By tight you mean
  

18   under inclusive?
  

19      A.  No, I don't think I would say that.
  

20      Q.  You wouldn't say that?
  

21      A.  I like -- tight to me means, what I meant to mean, was
  

22   very structured.
  

23      Q.  Is there a better definition, whether from a published
  

24   source, preferably if you have one, but you can make it up as
  

25   you go along on the witness stand, do you have a better
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 1   definition for me?
  

 2      A.  You know, I don't.  And I have heard the term
  

 3   disorderly marketing used quite a lot in the last few days, and
  

 4   that seems to me everyone's got a different interpretation of
  

 5   what that actually means today.  And I think, I don't think if
  

 6   you ask people in this room if that definition is correct and
  

 7   accurate, I doubt you'd get a hundred percent agreement.
  

 8      Q.  Okay.  Thank you.
  

 9      A.  Besides, I think Andy wrote that section.
  

10      Q.  Are you familiar with publication -- actually, two
  

11   publication in two parts by University of California Davis,
  

12   which resulted from a committee deliberation, but authored by
  

13   Bees Butler, called "Maintaining the Competitive Edge in
  

14   California's Dairy Industry?"  Are you familiar with that?
  

15      A.  Yes, I read that about the time or shortly there after
  

16   it was published, but that was quite a few years ago, as I
  

17   recall.
  

18      Q.  Okay.
  

19      A.  But I am familiar, I've heard of it.
  

20      Q.  Okay.  During the course of your employment with CDFA
  

21   or thereafter, has that publication been used to guide policy
  

22   and application of regulation of milk and dairy products in
  

23   California?
  

24      A.  I don't think so.
  

25      Q.  Okay.  In 2007 there was something called the McKinsey
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 1   report.  Are you familiar with that?
  

 2      A.  Yes.
  

 3       JUDGE CLIFTON:  Spell it for us please, Mr. Vetne?
  

 4       MR. VETNE:  Mc, K-I-N-S-E-Y.
  

 5       JUDGE CLIFTON:  K-I-N what?
  

 6       MR. VETNE:  McKinsey report.
  

 7   BY MR. VETNE:
  

 8      Q.  And that report was also the product of a study group
  

 9   looking of dairy industry members, participants and
  

10   stakeholders, looking at the California dairy industry?
  

11      A.  Yes.  A consulting group was hired to put together
  

12   those two booklets that were turned out eventually.
  

13      Q.  Okay.  Do you know whether that publication has been
  

14   used as a guiding or instructive document for either CDFA
  

15   policy or participants appearing before CDFA?
  

16      A.  In that broad description you just gave, I would say,
  

17   yes.  The McKinsey report, although it's name hasn't been
  

18   mentioned all that much lately, was used quite a bit to
  

19   initiate discussions among industry participants.
  

20      Q.  Okay.
  

21       JUDGE CLIFTON:  I know we haven't gone terribly long, but I
  

22   need to move around a little, if we could.  How about we take a
  

23   14-minute break and resume at 4:30?  Okay.  All right.  Be back
  

24   ready to go at 4:30.
  

25       (Whereupon, a break was taken.)
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 1       JUDGE CLIFTON:  We're back on record.  It is only 4:29, but
  

 2   we may as well get started again.
  

 3           Before Mr. Vetne resumes his cross-examination of
  

 4   Dr. Erba, I wondered if anyone would like to comment on the
  

 5   possibility of Agribusiness Publications uploading exhibits
  

 6   prior to the time we actually have the official record copy on
  

 7   the USDA website.
  

 8           Would anyone like to comment on that prospect and the
  

 9   difficulties entailed?
  

10       MR. BESHORE:  Marvin Beshore.  As long as they are the
  

11   official exhibits, I don't have any view on it one way or the
  

12   other.  That's my comment.  If they are the official exhibit
  

13   documents.  I think that's up to the government whether they
  

14   wish to have them pre-published by a private party.  I don't
  

15   have any opinion one way or the other.
  

16       JUDGE CLIFTON:  Logistically I don't want them to leave
  

17   Meredith Frisius' hands before she turns them to court
  

18   reporter, and then scans them and makes the scans available to
  

19   AMS.  At which point, they will promptly go on the USDA
  

20   website.
  

21           I don't want, in any way, to interfere with that
  

22   custodial relationship.  Which means there isn't really a way
  

23   prior to them appearing on the AMS website, there's not really
  

24   a way to have the official copy available, in my opinion.  Does
  

25   anyone else have a comment?
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 1       MR. VAN NORTWICK:  If it is in the public domain, does it
  

 2   really need to be the official --
  

 3       JUDGE CLIFTON:  I'm sorry, come to the microphone, if you
  

 4   would.
  

 5       MR. VAN NORTWICK:  My question would be that --
  

 6       JUDGE CLIFTON:  Go ahead and identify yourself, please.
  

 7       MR. VAN NORTWICK:  My name is Tom Van Nortwick with
  

 8   Agribusiness Publications.  From the media side, we don't,
  

 9   we're not trying to purport the official, Mr. Beshore, copy,
  

10   we're just simply trying to facilitate the dissemination of
  

11   information to a larger base of people, especially dairy
  

12   producers.
  

13           If it is convenient for the people working through this
  

14   hearing that those would be available in their unofficial form,
  

15   then -- then we see no harm in that, as long as you do not see
  

16   a harm in that, your Honor.
  

17           But -- but my feeling is that we're not trying to be
  

18   the official cite.  We're simply trying to help.  As that
  

19   testimony is given, we recorded it, we're going to break it
  

20   down by individual giving the testimony in chronological order,
  

21   and even identify who crossed in chronological order, so that a
  

22   dairyman or anyone else could visit that location and hear the
  

23   tremendous testimony on quota today -- what a learning
  

24   experience for everybody -- and I doubt that there are very
  

25   many dairymen or others outside of this room that have ever
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 1   heard that kind of dialogue.  So we just think it needs to be
  

 2   available and the exhibits go with it, unofficial, we're not
  

 3   trying to be official, we're just trying to get information out
  

 4   there from a media standpoint.
  

 5       JUDGE CLIFTON:  I love that you are doing it.  I am
  

 6   concerned because when you say the exhibits are in the domain,
  

 7   public domain, because people have picked them up, well, yes,
  

 8   true.  But we work on them while we're here, and it does make a
  

 9   difference, so I'm concerned about that.  Mr. Hill?
  

10       MR. HILL:  Brian Hill.  Yes, our issue is to the issue that
  

11   you have cited.  If someone has, is here and has, picks up
  

12   copies of the documents, you know, they are free to do whatever
  

13   they want to do with those documents.  However, as the USDA
  

14   AMS, we have an interest in making sure that the documents are
  

15   complete and are properly put out into the public.  And we
  

16   can't be affiliated, we don't think that we should be
  

17   affiliated with another party and putting those documents out
  

18   there prior to the time that we would otherwise do it through
  

19   the contractor that we have.
  

20           So I think that is our big issue.  We don't feel that
  

21   we should be doing that.  I think we should put them out at the
  

22   same time.
  

23           Now, once again, if they want to pick up documents and
  

24   do what they want to do with them, there's nothing stopping
  

25   them from doing so.  If they want to call them unofficial
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 1   whatever, we can't do anything about it.  Just like they are
  

 2   making their videotape, audio taping this and presenting it to
  

 3   the public.  We can't do anything about that, but I don't think
  

 4   we should be involved as AMS, in facilitating that and having
  

 5   our name involved with that even in an unofficial role.
  

 6       MR. VAN NORTWICK:  We have no problem with that at all,
  

 7   your Honor.  And in fact, we would like to have on this
  

 8   presentation that we'll give, let people know that this is
  

 9   totally unofficial, we're just simply trying to provide a
  

10   public service to those that might not have been able to hear
  

11   at the time it was delivered or attend this hearing process.
  

12       JUDGE CLIFTON:  Which I love.  I think it is a service that
  

13   lots of people will make use of.  I appreciate it.
  

14       MR. VAN NORTWICK:  Thank you.
  

15       JUDGE CLIFTON:  All right.  Good.  Now, let's go back to
  

16   the cross-examination by Mr. Vetne.  You may proceed.
  

17   BY MR. VETNE:
  

18      Q.  I just want to ask you about a couple of publications,
  

19   see if you are familiar.  I pulled off the web, a 2010
  

20   publication called "Challenges and Opportunities for
  

21   California's Dairy Economy," published by the California Center
  

22   for Cooperatives' Development, assembled by Justin Ellerby,
  

23   Cooperative Specialist.  Are you familiar with that
  

24   publication?
  

25      A.  Actually, I'm not.
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 1      Q.  So if your name appears in the forward and
  

 2   acknowledgements with gratitude, you wouldn't know why it
  

 3   appears?
  

 4      A.  Well, I spoke to him, but I'm not one of the authors or
  

 5   anything like that.
  

 6      Q.  No.
  

 7      A.  Okay.  Fine.  Yes.
  

 8      Q.  Familiar with the publication, that's what my question
  

 9   to you?  And then --
  

10       JUDGE CLIFTON:  Why don't you show it to him, Mr. Vetne, I
  

11   think that might help.
  

12       MR. VETNE:  What I've given the witness is the cover page
  

13   and the forward matter and the summary, not the entire 170
  

14   pages.
  

15       JUDGE CLIFTON:  So your question is whether he's familiar
  

16   with the whole thing and including the 170 pages?
  

17       MR. VETNE:  With that publication, that was my question,
  

18   yes.  I haven't gone beyond that yet.
  

19       JUDGE CLIFTON:  All right.  You may retrieve your pages
  

20   that you showed him.  What is that, about five or six pages?
  

21       MR. VETNE:  Yes.
  

22       JUDGE CLIFTON:  Okay.
  

23   BY MR. VETNE:
  

24      Q.  That was my question, are you familiar with this
  

25   publication?
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 1      A.  I remember talking to him.  I don't know that I ever
  

 2   saw the publication after it was put out.  I know I never read
  

 3   it.
  

 4      Q.  That ends my questions.  Okay.
  

 5      A.  Okay.
  

 6      Q.  There seems to be a proliferation of committees and
  

 7   tasks force.  There's something called a Dairy Future Task
  

 8   Force in California.  Are you familiar with that group?
  

 9      A.  Yes.
  

10      Q.  Is that something that's ongoing?
  

11      A.  It was disbanded.
  

12      Q.  To sort of continue along the same line as Mr. English
  

13   earlier, I'm giving the witness a copy of an excerpt from a
  

14   transcript of a CDFA hearing of June 30, 2011.  Mr. Dejong is
  

15   passing them out.  Please give three first -- one to the
  

16   reporter, three to Ms. Frisius, one to the Judge, and then
  

17   everybody else.
  

18       JUDGE CLIFTON:  Ms. Frisius, I believe we would be marking
  

19   this as 46.  Is that what you have?
  

20       MS. FRISIUS:  That's correct.
  

21       JUDGE CLIFTON:  All right.  This will be Exhibit 46.  Is
  

22   there anyone who wants a copy of Exhibit 46 who does not have
  

23   one?  Did that come out exactly right?
  

24   BY MR. VETNE:
  

25      Q.  Dr. Erba --
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 1       MS. FRISIUS:  Mr. Vetne, is this different than Exhibit 38
  

 2   under the, introduced by Mr. English earlier?
  

 3       MR. VETNE:  Yes, because that's different testimony.
  

 4       JUDGE CLIFTON:  Good eye.  Yes, they do have somewhat
  

 5   different pages, but you are right, it is from the same
  

 6   hearing.  All right.  So we can mark this as Exhibit 46, and
  

 7   Mr. Vetne, you may proceed.
  

 8           (Thereafter, Exhibit Number 46 was marked
  

 9            for identification.)
  

10   BY MR. VETNE:
  

11      Q.  Okay.  You previously indicated remembering this
  

12   hearing and you remember being a witness at this CDFA hearing
  

13   for California Dairies at the time, correct?
  

14      A.  Yes.
  

15      Q.  And your testimony begins on page 9 of the excerpt of
  

16   this transcript that includes your testimony.  Do you see that?
  

17      A.  Yes, I do.
  

18      Q.  Would you turn to numerical page 11, beginning of the
  

19   paragraph "we recognize" on line 10, and read to -- and read
  

20   till sentence ending on that page, so line 25.
  

21      A.  Yes.
  

22           "We recognize that many of the factors that companies
  

23   consider before investing in new facilities or expanding
  

24   current facilities, will not be influenced by the Department's
  

25   decision.  However, the results of this hearing do" -- I think
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 1   it is supposed to be determine but -- "determination whether or
  

 2   not plan" -- plant, should be plant -- "margins are adequate to
  

 3   ensure each plant's continued operation.  The California dairy
  

 4   industry is not far removed from a critical tipping point where
  

 5   milk production outpaces processing capacity.  While we have
  

 6   not reached the crisis that we experienced in 2008, we do see
  

 7   pockets of imbalance.  Since the Spring of this year, we have
  

 8   verified with processing facilities outside of California, that
  

 9   some California milk is, in fact, moving out of California to
  

10   other states for processing.  It seems clear that California
  

11   cannot afford to lose anymore of its processing capacity."
  

12      Q.  Stop there, please.  The statement and you verify
  

13   again, that the statement made in June of 2011 was accurate
  

14   when made?  Correct?
  

15      A.  I believe this is a reflection of my testimony given
  

16   at that hearing in 2011.
  

17      Q.  And what, if anything, of significance in available
  

18   processing capacity has changed since 2011 when you gave this
  

19   testimony?
  

20      A.  On processing capacity I really probably can't speak
  

21   all that fluently, other than what our own is at CDI, and we
  

22   haven't had any market changes in our processing capacity.
  

23   What has changed is how much milk is available to process.
  

24      Q.  Meaning that milk is not growing at the rate it had
  

25   been prior to 2011?
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 1      A.  That's correct.
  

 2      Q.  Okay.  On the next page, starting on line 12, that's
  

 3   page 12 of the excerpt of the transcript of your testimony, and
  

 4   line 12, sentence beginning "more recently" can you read to the
  

 5   end of that paragraph?
  

 6      A.  Certainly.
  

 7          "More recently, the Department has collected and
  

 8   published information on the prices actually received by
  

 9   cheddar cheese manufacturers and butter manufacturers in
  

10   California, so that a comparison to the average prices at the
  

11   Chicago Mercantile Exchange can be made.  The results of these
  

12   comparisons are manifested in the pricing formulas as FOB price
  

13   adjusters.  We fully support the regular review and updating
  

14   cheese and butter FOB price adjusters based on the most current
  

15   information available."
  

16      Q.  Okay.  Now, if you'd move on to the following page,
  

17   page 14, starting sentence beginning on line 14, "we make."
  

18      A.  And then to the end of the paragraph?
  

19      Q.  Please, yeah.
  

20      A.  Okay.
  

21           "We make our proposal with full understanding that our
  

22   proposed manufacturing cost allowances will leave some of our
  

23   manufacturing plants uncovered.  However, we think it is
  

24   appropriate that the manufacturing cost allowance be set so
  

25   that our largest and most efficient plants are covered.  It is
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 1   axiomatic that establishing manufacturing cost allowances that
  

 2   do not cover the cost incurred by the largest and most
  

 3   efficient plants has grave ramifications for processing
  

 4   capacity in the state."
  

 5      Q.  Did -- well, that's the end of what I asked you to
  

 6   read.  What are the grave ramifications that you had in mind?
  

 7      A.  You have a manufacturing cost allowance that doesn't
  

 8   match up with the average cost, manufacturing cost of those
  

 9   larger facilities, which would suggest that not only those
  

10   facilities, but other facilities as well, be operating at a
  

11   loss.
  

12      Q.  Meaning that the available capacity would be reduced
  

13   and new capacity would not be attracted, correct?
  

14      A.  I don't know if it would be reduced, particularly
  

15   again, I'm going to speak from our cooperative point of view,
  

16   we do maintain plants in operation that aren't necessarily
  

17   profitable all the time, but it would not be particularly
  

18   attractive for certainly new plants.
  

19      Q.  Okay.  Let's read, go to the next page, page 15,
  

20   starting with line 14, might elaborate a little more about why
  

21   continue to operate a plant at a loss.  Page, line 14 through
  

22   the end, please.
  

23      A.  "Changes in the Class 4a manufacturing cost allowances
  

24   that do not allow the results of the Departments -- do not
  

25   follow the results of the Department's cost studies, that is to
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 1   say, increasing them by less than what is justified reduces the
  

 2   value of the investment in milk processing facilities made by
  

 3   our member owners.  It would also differentially benefit those
  

 4   producers in California who do not have investments in butter
  

 5   and nonfat dry milk processing facilities, and therefore, carry
  

 6   no responsibility of cost in balancing and stabilizing the
  

 7   states enormous milk supply."
  

 8      Q.  Thank you.  By that conclusion in that paragraph, do
  

 9   you mean that if allowances and price references are set in a
  

10   way so that you cannot recover your costs in the marketplace,
  

11   you operate a loss, your producers must share the burden alone
  

12   of that loss, and those costs are not borne by other producers
  

13   in the marketplace, even though they get the benefit of those
  

14   prices that are insufficient for your plant?  Is that -- am I
  

15   restating that correctly?
  

16      A.  I think for the most part that's what this paragraph
  

17   says.
  

18      Q.  Thank you.  I ask that Exhibit 46 be received.
  

19       JUDGE CLIFTON:  Does anyone want to question Dr. Erba about
  

20   Exhibit 46 before determining whether you have any objections?
  

21   Is there any objection to Exhibit 46 being admitted into
  

22   evidence.  There is none.  Exhibit 46 is admitted into
  

23   evidence.
  

24            (Thereafter, Exhibit Number 46 was
  

25            received into evidence.)
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 1   BY MR. VETNE:
  

 2      Q.  Thank you.  Now following the hearing in June, CDI had
  

 3   the opportunity, and took it, to file a post hearing brief.
  

 4   Let me ask if you recognize it.
  

 5          I have handed the witness a copy of a letter brief
  

 6   dated July 11, 2011.
  

 7       JUDGE CLIFTON:  Would you like those to be distributed?
  

 8       MR. VETNE:  Yes, distributed marked as Exhibit 47.
  

 9            (Thereafter, Exhibit Number 47 was marked
  

10            for identification.)
  

11       JUDGE CLIFTON:  I have marked this document as Exhibit 47.
  

12   Anyone still need a copy, please raise your hand.  Appears
  

13   everyone who needs one has one.
  

14           Would you identify it further, Mr. Vetne, as to what we
  

15   will call it.
  

16       MR. VETNE:  Okay.  Exhibit 47 is a letter brief dated
  

17   July 11, 2011, submitted by California Dairies, Inc., to CDFA,
  

18   following the hearing of June 30, 2011, which was the subject
  

19   of the transcript from Exhibit 46.
  

20       JUDGE CLIFTON:  Excellent.  Thank you.
  

21   BY MR. VETNE:
  

22      Q.  Do you recognize this, Dr. Erba?
  

23      A.  I do, but it's quite a lot longer than I normally
  

24   write, so I'm surprised.
  

25      Q.  Yes.  And in your letter briefs you get a chance, you
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 1   get a chance to re-emphasize some things you said in your
  

 2   testimony, and that's what you did here; is that correct?
  

 3      A.  That's correct.
  

 4      Q.  Okay.  And then, you use the opportunity to vent a
  

 5   little bit about some challenges that were raised at the first
  

 6   time during the hearing?
  

 7      A.  Yes, I got a little carried away, didn't I?
  

 8      Q.  Okay.  The pages of this are not numbered, but two,
  

 9   three, the fourth page has a heading "Milk Shipped Out of
  

10   California."
  

11      A.  Yes.
  

12      Q.  There's a quote from your testimony concerning milk
  

13   shipped out-of-state, apparently on which you were challenged.
  

14   And then you elaborated factually and descriptive and
  

15   continuing with sentence beginning "I was asked."  Can you read
  

16   "I was asked" to the end of that paragraph?
  

17      A.  Certainly.
  

18           "I was asked to estimate the volume of milk that has
  

19   been moved out-of-state for processing, by the panel.  I
  

20   contacted the processor outside of California that stated in
  

21   the month of June they had received 81 loads of milk and 12
  

22   loads of condensed milk from California.  This was described as
  

23   distressed milk by the out-of-state processor, not milk that
  

24   was fulfilling a contract as a regular sale.  I make this
  

25   distinction because some hearing participants appear to be
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 1   confused about what milk is actually moving out-of-state and
  

 2   for what reason.  I believe these facts dispel the notion that
  

 3   California processing capacity is more than adequate as claimed
  

 4   by some hearing participants, and that California milk can
  

 5   always find a home in-state."
  

 6      Q.  Thank you.  That concludes what I asked you to read.
  

 7   Correct?
  

 8      A.  Yes.
  

 9      Q.  And with reference the month of June there, in
  

10   California the month of June represents a month in which the
  

11   flush is over and the reduced production in summer heat stress
  

12   is starting?
  

13      A.  Yes, it is starting, but it is clearly not the low
  

14   point the year.
  

15      Q.  The low point would be July and August?
  

16      A.  Probably more like September, maybe even October
  

17   sometimes.
  

18      Q.  Okay.  And there was reference here to distressed milk
  

19   and contract milk.  Are you aware of milk that regularly flows
  

20   out of California for contract reasons?
  

21      A.  Today?  We don't sell any milk regularly out of -- I
  

22   can only speak from my company's point of view.  We don't sell
  

23   any milk regularly out-of-state.  We do sell, however, cream
  

24   and condensed out-of-state, pretty regularly.
  

25      Q.  Okay.  Are you able and willing to disclose who the
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 1   processor you called was?
  

 2      A.  I can't even remember to be quite honest with you.
  

 3      Q.  That's even better.  Okay.  Thank you.  I ask that
  

 4   Exhibit 47 be received.
  

 5       JUDGE CLIFTON:  Does anyone wish to question the witness
  

 6   about Exhibit 47 before determining whether you have
  

 7   objections?  There is no one.  Is there any objection to the
  

 8   admission into evidence of Exhibit 47?  There is none.  Exhibit
  

 9   47 is admitted into evidence.
  

10            (Thereafter, Exhibit Number 47 was
  

11            received into evidence.)
  

12       JUDGE CLIFTON:  It is time to begin the weekend.  It's
  

13   4:57.
  

14       MR. VETNE:  I can continue on Monday or I can wrap it up in
  

15   15 minutes, either way.
  

16       JUDGE CLIFTON:  We want to go home.
  

17       MR. VETNE:  Okay.  That's good.  Thank you.
  

18       JUDGE CLIFTON:  Mr. Vetne, I truly appreciate what you have
  

19   brought to our attention so far, and you're still working, so I
  

20   thank you.  I applaud all of you on how hard you have worked to
  

21   be prepared.
  

22           Mr. Hill, did you have something you wanted to to add
  

23   right now?
  

24       MR. HILL:  Yes.  Brian Hill.  We do have a statement to
  

25   read on the record here.  I think Mr. English is pleased, and
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 1   have not fallen on deaf ears.
  

 2           "CDFA" -- here's the statement -- "CDFA will be present
  

 3   on October 8th for the limited purpose of entering reports into
  

 4   the hearing record developed in response to requests from
  

 5   interested parties.  CDFA will only answer questions regarding
  

 6   the compilation of the data contained in these reports in order
  

 7   to remain neutral and avoid being associated with a particular
  

 8   proposal."
  

 9           And that is a statement passed along to AMS from CDFA.
  

10       JUDGE CLIFTON:  Excellent.  Thank you.  Mr. Hill, I'm going
  

11   to ask that you read that again when we're -- when we convene
  

12   on Monday as a preliminary matter, for you to read it again.
  

13   That's excellent.  So that's October 8th.
  

14       MR. HILL:  Thursday.
  

15       JUDGE CLIFTON:  Good.  It is Thursday.  All right.  Good.
  

16   Is there anything further before we go off record today?
  

17           Dr. Erba, were you already planning to be here Monday?
  

18       DR. ERBA:  It seems I might have some leverage here.  Yes,
  

19   yes, I was.
  

20       JUDGE CLIFTON:  Thank you.  All right.  That concludes our
  

21   record for today.  We go off record at 4:59.
  

22       (Whereupon, the evening recess was taken.)
  

23                            ---o0o---
  

24
  

25
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11 I am not financially interested in this action and am 
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 1           MONDAY, OCTOBER 5, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record.  It is 9:01 in the
  

 3   morning on Monday, October 5, 2015.  This is the milk hearing.
  

 4   This is Day 10.  My name is Jill Clifton, I'm a United States
  

 5   Administrative Law Judge, and my assignment is to take evidence
  

 6   at this hearing.
  

 7           I'll be taking the appearances of other USDA employees
  

 8   first, and then the participants who are here, first from the
  

 9   teams who are backing one proposal or another, or opposing the
  

10   proposals, and then from other participants, including those
  

11   who would like to testify today.
  

12           So let us begin, please.  I would like the groups to
  

13   come to the podium and identify yourself, and please include
  

14   your spelling of your name.  And state, if you will, what your
  

15   ordinary work is, and if you have a special function in this
  

16   hearing, if you will state what that is.
  

17       MR. FRANCIS:  Good morning, William Francis, F-R-A-N-C-I-S,
  

18   USDA, Agricultural Marketing Service, I'm a Dairy Marketing
  

19   Specialist.
  

20       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N.
  

21   Assistant to the Deputy Administrator, Dairy Programs, USDA.
  

22       MS. MAY:  Good morning, Laurel May, with USDA, AMS Dairy
  

23   Program.  I'm a Rule Writer on the Order Formulation and
  

24   Enforcement Division.
  

25       MS. FRISIUS:  Good morning, Meredith Frisius,
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 1   M-E-R-E-D-I-T-H, F-R-I-S-I-U-S, and I'm with USDA, Order
  

 2   Formulations, and I am keeping charge of all of the exhibits
  

 3   and anyone who would like to testify.
  

 4       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

 5   Agricultural Economist for the Upper Midwest Milk Marketing
  

 6   Area, Federal Order 30, here on detail with USDA, Dairy
  

 7   Programs.
  

 8       MR. MYKRANTZ:  John Mykrantz, J-O-H-N, M-Y-K-R-A-N-T-Z,
  

 9   Economist with the Pacific Northwest and Arizona orders, on
  

10   detail with Dairy Programs.
  

11       MS. BECKER:  Good morning, Lauren Becker, USDA Office of
  

12   the General Counsel.
  

13       MR. HILL:  Good morning, Brian Hill, B-R-I-A-N, H-I-L-L,
  

14   attorney with the Office of the General Counsel.
  

15       MR. BESHORE:  Marvin Beshore, M-A-R-V-I-N, B-E-S-H-O-R-E,
  

16   Attorney for the Cooperatives, which are the proponents of
  

17   Proposal Number 1, California Dairies, Inc., Dairy Farmers of
  

18   America, Inc., and Land O'Lakes, Inc.
  

19       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

20   Megan is M-E-G-A-N, I'm an attorney with the law firm Hanson
  

21   Bridgett, H-A-N-S-O-N, B-R-I-D-G-E-T-T, co-counsel for
  

22   proponents of Proposal Number 1.
  

23       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D, I work
  

24   for Land O'Lakes.
  

25       MR. HOLLON:  Good morning, Elvin Hollon, E-L-V-I-N,
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 1   H-O-L-L-O-N, Dairy Farmers of America.
  

 2       MR. ERBA:  Good morning, Eric Erba, E-R-I-C, E-R-B-A with
  

 3   California Dairies, Inc.
  

 4       MR. ENGLISH:  Good morning, your Honor, Day 10.
  

 5           My name is Chip English, C-H-I-P, E-N-G-L-I-S-H, and
  

 6   I'm with the law firm of Davis, Wright, Tremaine, and I'm here
  

 7   on behalf of the Dairy Institute of California, proponents of
  

 8   Proposal 2.
  

 9       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V as in Victor,
  

10   U-L-I-N, also with Davis, Wright, Tremaine representing the
  

11   Dairy Institute of California.
  

12       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

13   Economist with the Dairy Institute of California.
  

14       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S
  

15   with the Dean Foods Company.
  

16       MS. TAYLOR:  Good morning, Sue Taylor with Leprino Foods,
  

17   L-E-P-R-I-N-O.
  

18       MR. DEJONG:  James Dejong, J-A-M-E-S, D-E-J-O-N-G, Dairy
  

19   Policy Economic Analyst with Hilmar Cheese, a dairy
  

20   farmer-owned manufacturer of cheese, whey, and milk powders.
  

21       MR. VETNE:  John Vetne, V-E-T-N-E, representative for
  

22   Hilmar Cheese.
  

23       MS. HANCOCK:  Nicole Hancock, H-A-N-C-O-C-K, with Stoel
  

24   Rives, S-T-O-E-L, R-I-V-E-S, and I represent Ponderosa Dairy
  

25   and the California Producer Handlers Association.
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 1       MR. SHEHADEY:  Richard Shehadey, Producers Dairy Foods and
  

 2   Bar 20 Dairy Farms.
  

 3       JUDGE CLIFTON:  And how do you spell Shehadey?
  

 4       MR. SHEHADEY:  S-H-E-H-A-D-E-Y.
  

 5       MR. MILTNER:  Good morning, Ryan Miltner, M-I-L-T-N-E-R,
  

 6   attorney with Select Milk Producers, Inc.
  

 7       MR. McAFEE:  Good morning, your Honor.  Mark McAfee, that's
  

 8   M-A-R-K, Mc A-F-E-E.  And today I hope to testify on behalf of
  

 9   the Central Valley small branded producer distributors, Dairy
  

10   Goddess, Top of the Morn, Rosa Brothers, and Organic Pastures
  

11   Dairy.
  

12           I'm also a representative from California to the
  

13   National Farmers Union.  For the California Farmers Union,
  

14   elected by farmers here in California to represent ourselves at
  

15   the National Farmers Union.  I'm also sitting on the Executive
  

16   Board of the California Dairy Campaign.  But I am a producer,
  

17   and I'm a producer-distributor foremost to testify today.
  

18       JUDGE CLIFTON:  And what's your availability time-wise
  

19   today?
  

20       MR. McAFEE:  As soon as possible.  Thank you.
  

21       JUDGE CLIFTON:  All right.  You're welcome.
  

22       MR. GOULE:  My name is Chandler Goule, C-H-A-N-D-L-E-R,
  

23   G-O-U-L-E, I'm the Senior Vice President of Programs for the
  

24   National Farmers Union.  I'm here to testify today on behalf of
  

25   Proposal 1 by California, Inc., DFA, and Land O'Lakes.  And if
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 1   I could testify as soon as possible so I could catch my flight
  

 2   back to DC.
  

 3       JUDGE CLIFTON:  All right.  When did you need to leave this
  

 4   room?
  

 5       MR. GOULE:  Before noon.
  

 6       JUDGE CLIFTON:  Good.
  

 7       MR. VANDENHEUVEL:  Rob Vandenheuvel with Milk Producers
  

 8   Council, that's V-A-N-D-E-N-H-E-U-V-E-L, here to testify in
  

 9   support of Proposal Number 1.
  

10       JUDGE CLIFTON:  And what's your timeframe of availability.
  

11       MR. VANDENHEUVEL:  I hesitate to say -- I'm as flexible as
  

12   we need to be.  I'm here for a couple of days.
  

13       JUDGE CLIFTON:  Wonderful.  So if you wanted to testify
  

14   today, but you were willing to wait until the other two
  

15   gentleman testify.
  

16       MR. VANDENHEUVEL:  We've already worked that out.  Yes,
  

17   they will be going ahead of me.
  

18       JUDGE CLIFTON:  All right.  Great.  Is there anyone else
  

19   who would like to be identified who has not yet come forward?
  

20   I would like now to turn to preliminary matters.  Any that
  

21   anybody would like to present?
  

22       MS. FRISIUS:  Meredith Frisius.  Good morning, everybody,
  

23   happy Monday.
  

24           I'm Meredith Frisius.  I work with the USDA.  I just
  

25   wanted to let all of you know that we're glad to have you here
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 1   and thank you for participating.  You can identify USDA staff,
  

 2   many of us have name badges, and if you would like to testify,
  

 3   you could ask any of us, but I'm actually the one in charge of
  

 4   that.  So if you can come find me, I'll get you on the list and
  

 5   then we will be able to notify the Judge.
  

 6           When you come, please provide me with a business card
  

 7   so I can provide it to the court reporter.  And USDA's role
  

 8   here at this hearing is to be able to get a complete record for
  

 9   us to be able to continue forward and make a decision with.  So
  

10   please feel welcome to contribute to the record.
  

11           If you are an audience member and you have a question
  

12   for any witness, you are welcome to come up and approach the
  

13   microphone and do so.  Is you do, just identify yourself.
  

14           We are broadcasting this as a live audio feed, but it
  

15   is not being recorded.  You can listen to this at
  

16   tinyurl.com/californiamilkhearing --  I had Laurel write that
  

17   one down.  And then the court reporter --
  

18       JUDGE CLIFTON:  Let me -- California milk hearing sounds
  

19   different from what I heard before.
  

20       MS. FRISIUS:  Oh, camilkhearing, yes, camilkhearing, that
  

21   was incorrect even reading it.  Anyway -- the court reporter is
  

22   recording an official transcript and they will be available
  

23   about two weeks after the end of each week's hearing, so we
  

24   should be seeing the first one, I think, at the end of this
  

25   week I believe.
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 1           And then exhibits are numbered in the order they are
  

 2   presented.  And there will be copies available at the back of
  

 3   the room.
  

 4           And then as always, there's refreshments and food.
  

 5   Please enjoy.  At the end of Friday we ended with Dr. Eric Erba
  

 6   getting, finishing cross-examination --
  

 7       JUDGE CLIFTON:  No, not finishing.
  

 8       MS. FRISIUS:  I was going to say finishing with John Vetne
  

 9   finished, but I'm not sure.  Working on cross-examination.  But
  

10   today we will return to Dr. Eric Erba after we hear from the
  

11   producers that are here today.  Thank you.
  

12       JUDGE CLIFTON:  Thank you so much.
  

13           I see we have another preliminary issue.  I'm going to
  

14   just put the docket number into the record now, and then I'll
  

15   ask for additional preliminary matters.
  

16           The docket number is in brackets, [AO], that just
  

17   stands for Agreements and Orders, it's a type of case for which
  

18   the Hearing Clerk of United States Department of Agriculture
  

19   maintains the record file.  The docket number is 15-0071.
  

20   Again, that's the Hearing Clerk's designation.  There are other
  

21   numbers that the Agricultural Marketing Service has, and so
  

22   forth.
  

23           The case caption is In Re:  Milk in California.
  

24   The transcript pages from today will be numbered in sequence to
  

25   those that we have already had.  And now I would like to take
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 1   other preliminary matters.
  

 2       MR. BESHORE:  Marvin Beshore.  In terms of the scheduling,
  

 3   your Honor, as Ms. Frisius had indicated, of course Dr. Erba
  

 4   was on the stand when we adjourned Friday at cross-examination.
  

 5   Among our team, Mr. Vlahos has had the lead in presenting
  

 6   Dr. Erba.  He's not able to be here until middle of the
  

 7   afternoon today.  So it's our preference if Dr. Erba could
  

 8   continue when Mr. Vlahos is here.  But if that's not possible,
  

 9   we do understand.
  

10           But with that condition, that circumstance, we're more
  

11   than happy to have Mr. McAfee and Mr. Goule and
  

12   Mr. Vandenheuvel testify this morning, or as long as necessary,
  

13   and when that's completed, any other producers, of course.  But
  

14   when they are completed, Dr. Erba would then resume
  

15   cross-examination or perhaps Mr. Vlahos is able to be here.
  

16       JUDGE CLIFTON:  Do you have someone, if we finish all of
  

17   the people who are not Dr. Erba, do you have someone else you
  

18   could call that would be questioned by someone other than
  

19   Mr. Vlahos?
  

20       MR. BESHORE:  No, we do not.  But we'll proceed with
  

21   Ms. Thompson and myself with Dr. Erba, if time requires.
  

22       MR. ENGLISH:  Chip English.  Mr. Beshore and I had a
  

23   conversation off the record before the hearing began.  We are
  

24   certainly happy to accommodate this issue.  We assume we're
  

25   going to have some accommodation issues when we're on, but
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 1   absolutely, first of all, the dairy farmer witnesses and dairy
  

 2   farm representative witnesses who will necessarily go first,
  

 3   and as long as they are happy to do it this way, we certainly
  

 4   are.  So we have no issues of any kind with respect to this
  

 5   kind of procedure.
  

 6       JUDGE CLIFTON:  Are there other preliminary matters?
  

 7       MR. ENGLISH:  Chip English.  Your Honor, on Friday the USDA
  

 8   read a statement into the record with respect to CDFA coming
  

 9   Thursday, and I think we agreed that they would do that again
  

10   as part of the preliminary matters this morning.
  

11       JUDGE CLIFTON:  I would like that to be repeated.  There
  

12   are people who may be listening today who don't know this yet.
  

13       MR. HILL:  Brian Hill.  The statement is as such:
  

14           "CDFA will be present on October 8th for the limited
  

15   purpose of entering reports into the hearing record, developed
  

16   in response to requests from interested parties.  CDFA will
  

17   only answer questions regarding the compilation of the data
  

18   contained in these reports, in order to remain neutral and
  

19   avoid being associated with the particular proposal."
  

20           That's the entirety of the statement.
  

21       JUDGE CLIFTON:  Thank you, Mr. Hill.  A couple of other
  

22   preliminary matters I have.  I did announce a change in
  

23   schedule for this week.  Normally we go 9:00 to 5:00 each day.
  

24   This Friday we will go only until noon, no later than noon we
  

25   will stop.
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 1           I was in error when I said every one of those days
  

 2   would be here in the Liberty Room.  Does anybody want to
  

 3   comment about that now or shall we save that for later?
  

 4       MS. MAY:  Laurel May.  On Wednesday we will be in the
  

 5   Independence AB room, which is where we were for the last two
  

 6   days last week, and then Thursday and Friday we'll be back in
  

 7   here.  So feel free to come for the whole taping and moving
  

 8   thing.
  

 9       JUDGE CLIFTON:  It is a lot of work to break down and move,
  

10   but nevertheless to have a facility of this wonderful caliber
  

11   for as many days as we have got it is amazingly good.  So it's
  

12   a small price to pay -- and it's easy for me to say that since
  

13   you, Ms. May, and you Tyler, are the main shakers and movers.
  

14           Other preliminary matters I have are, anybody is
  

15   welcome to record the proceeding.  You may want to use it for
  

16   your own use, although the transcript will be available to you
  

17   on the website for free, there's a delay, since it won't go up
  

18   for at least two weeks after you have heard it.  So for that
  

19   reason, you may want to record it, whether you are listening
  

20   from home or whether you are here in this room.  You are
  

21   welcome to do that.
  

22           We also have a photocopy machine in the back, if you
  

23   have brought a written statement that you would like to have
  

24   marked as an exhibit and you didn't bring enough copies for all
  

25   of us, you are welcome to make those copies.  We don't know
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 1   what number your written statement would be until we know in
  

 2   what order you are testifying, because we just do them in
  

 3   sequence.  And so whoever's going to go first today, if you
  

 4   have such a written statement, you may want to let it be marked
  

 5   with its number before you make additional copies.  And we can
  

 6   take a break while you make copies.
  

 7           That's all I can think of right this minute.  Are there
  

 8   any other preliminary matters?  There are none.
  

 9           The two gentlemen who both want to testify as soon as
  

10   possible, have you worked it out as to who goes first?
  

11       MR. McAFEE:  Yes, ma'am.
  

12       JUDGE CLIFTON:  Good, you may come forward.
  

13       MR. McAFEE:  Good morning.
  

14       JUDGE CLIFTON:  Good morning.  Now, do you have a written
  

15   statement?
  

16       MR. McAFEE:  I do.  Mark McAfee, I do have a 40 copies.
  

17       JUDGE CLIFTON:  All right.  Before you start to distribute,
  

18   let's determine what number it is.
  

19       MS. MAY:  It is number 48.
  

20           (Thereafter, Exhibit Number 48 was marked
  

21            for identification.)
  

22       JUDGE CLIFTON:  Number 48.  So when you get your copy of
  

23   this, you will mark it as number 48.  And if you brought 40
  

24   copies, that may be enough.  So the first thing you do, you
  

25   will give Mr. Carman three, those will be the record copies,
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 1   well, two of them will be record copies.  Then I have one and
  

 2   the court reporter has one, and so we have already used up five
  

 3   of your copies, Mr. McAfee.
  

 4           For your testimony when it comes time for you to
  

 5   testify, you are welcome to have a seat in the witness stand.
  

 6           Raise your hand if you want a copy and do not have one.
  

 7   We're putting the extras on the table that's over to the right
  

 8   side of the room from the perspective of the majority of the
  

 9   people in the room.  All right, then.
  

10           I'll swear you in.  Would you raise your right hand,
  

11   please?  Do you solemnly swear or affirm under penalty of
  

12   perjury, the evidence you will present will be the truth?
  

13       MR. McAFEE:  Yes, I will.
  

14       JUDGE CLIFTON:  Did you already testify once?
  

15       MR. McAFEE:  I tried to.  I was the first to speak, and I
  

16   said that I would want to be called as a PD, and I just kind of
  

17   shared a little bit of the content of my position.  But I was
  

18   the first to speak on the first day.
  

19       JUDGE CLIFTON:  I thought so.  So I could have said you
  

20   remain sworn.  But --
  

21       MR. McAFEE:  You didn't swear me in.
  

22       JUDGE CLIFTON:  Then I'm glad I swore you in today.  Very
  

23   good.  Then please again, state and spell your name.
  

24       MR. McAFEE:  My name is Mark M-A-R-K, M-c-A-F-E-E.
  

25       JUDGE CLIFTON:  And that A is capital?

1950



TRANSCRIPT OF PROCEEDINGS - VOLUME X

 1       MR. McAFEE:  Correct.
  

 2       JUDGE CLIFTON:  But there's no space?
  

 3       MR. McAFEE:  No.
  

 4       JUDGE CLIFTON:  All right.  Now, you said something in your
  

 5   introduction, you used the word small.  And I wondered why you
  

 6   used the word small.  Could you explain that before you get
  

 7   into your testimony?
  

 8       MR. McAFEE:  I think that's a relative term.  It could be
  

 9   very large to some and small to others, so maybe that's taken
  

10   out of context.  From my perspective it's small.
  

11           And when I mean the word small, I'm talking about
  

12   producer-distributors here in the San Joaquin Valley that
  

13   loosely associated themselves with one another, namely Dairy
  

14   Goddess, Top of the Morn, Rosa Brothers, and Organic Pastures
  

15   Dairy, who are all subject to the California dairy milk pool,
  

16   but use their own milk for their own products, at the same time
  

17   pay a tremendous amount of money into the milk pool but reap no
  

18   benefit from it.
  

19           And under the Federal milk pool, would have a
  

20   tremendous advantage to be treated like the rest of the
  

21   producers in America that do brand themselves and reach out to
  

22   consumers and create their own food chain, and don't buy milk
  

23   from others, who would not have to pay the milk pool up to
  

24   11,000 gallons of milk per day.  And I guess that's the
  

25   relative term "small".  Because if you made more than 11,000
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 1   gallons a day, then perhaps you would be in a different class
  

 2   or category and be treated differently.
  

 3       JUDGE CLIFTON:  That's a very helpful introduction.  Now,
  

 4   do you want to tell us a little bit more about yourself before
  

 5   you get into the statement that has been marked as Exhibit 48?
  

 6       MR. McAFEE:  Yes, your Honor, that would be great.
  

 7   Although I'm here testifying mostly for Organic Pastures Dairy,
  

 8   I'm the founder and CEO of Organic Pastures who is a
  

 9   distributor of organic milk throughout California, and it's a
  

10   producer-distributor.
  

11           I also am aligned with other producer-distributors in
  

12   Central Valley that make other products; cheese, butter, cream,
  

13   ice cream.  And those branded products are branded Dairy
  

14   Goddess, Top of the Morn, and Rosa Brothers, and maybe others,
  

15   but those are the ones I can officially speak for today.  And
  

16   we all have alignment that we belong, would be better fit to be
  

17   in the Federal Milk Pool than under the California regulatory
  

18   process of the California Milk Pool.
  

19           I also, just as an aside, have been elected to
  

20   represent California to the National Farmers Union as a
  

21   California Farmers Union Representative for the last three
  

22   years, and this will be the fourth year there, representing
  

23   California in formulating national dairy regulations for
  

24   farming that become part of policy that the National Farmers
  

25   Union then uses to work in the national front in terms of
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 1   policy for all farming.  So I do -- I'm elected to represent
  

 2   California in the National Farmers Union.
  

 3           I'm also part of, sit on the Executive Board for the
  

 4   California Dairy Campaign, which is roughly 300 farmers,
  

 5   organic conventional farmers that are dairymen and work
  

 6   together in the loose knit organization or California Dairy
  

 7   Campaign.
  

 8           So I do have some political roots, but there's no
  

 9   misalignment between any of those groups.  They all believe we
  

10   belong in the Federal Milk Pool.  So there's no conflicts in
  

11   terms of my position today that I'm representing.
  

12       JUDGE CLIFTON:  Thank you.  That's excellent.  You may
  

13   proceed.
  

14       MR. McAFEE:  I submitted two letters today.  One of them is
  

15   actually dated June 23rd of 2014, which actually kind of speaks
  

16   to the long ballad that we have had with the California Dairy,
  

17   the California Milk Pool, where the four producer-distributors,
  

18   the smaller distributors here, the newcomers that have been
  

19   around for let's say ten years or so, fifteen years, collected
  

20   their opinions together and asked our Secretary of State or
  

21   Secretary of Agriculture, Karen Ross, to please find a way for
  

22   us to get under the Federal Milk Orders.
  

23           There's been a lot of discussion in California in CDFA,
  

24   there's been a lot of hearings, and even some litigation, and
  

25   we associate ourselves, this is over a year-and-a-half ago, and
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 1   so I just wanted to share, your Honor, and put as part of this
  

 2   dialogue and this process, the fact that these four dairymen
  

 3   have really been struggling and having a hard time for quite
  

 4   sometime.  And I just as a matter of reference to the time.
  

 5           And then the second letter is dated this year in
  

 6   February, to the USDA, again stating that these four
  

 7   organizations, these four dairymen, definitely would support
  

 8   being involved with the Federal Milk Pool.  And specifically,
  

 9   the Proposal Number 1, the DFA, Land O'Lakes proposal.
  

10           It is really tough as a producer to go outside of the
  

11   milk pool system here in California and struggle to survive.
  

12   At $14.50 per hundredweight, you can't pay your bills.
  

13           These four producers and others have reached out and
  

14   connected to consumers through their own brand process, and get
  

15   a higher per hundredweight return because they take the risk to
  

16   create jobs and create brand and create products outside of the
  

17   normal food chain.
  

18           And when you are -- I'll just speak for my own self --
  

19   when you are asked to pay $50,000 in one month, December of
  

20   2014, into the milk pool when I didn't get one drop of milk
  

21   from the milk pool, that is a very, very, very hard thing to
  

22   have to do.  And we did that.  We paid over a million dollars
  

23   in the last few years into the California Milk Pool, but yet we
  

24   only bottle our own milk.
  

25           We don't think it is just plain unjust, it's not right,
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 1   and I could go on and on with a litany of descriptors of how we
  

 2   feel this is not right.  I think the Federal Milk Pool has it
  

 3   right, and has it right for all dairymen in the United States,
  

 4   but somehow the California Milk Pool will not permit
  

 5   producer-distributors to be exempt, at least under the current
  

 6   regulatory scheme, and allow them to use their own milk without
  

 7   tithing into the greater pool.
  

 8           So we would very much support the transition of
  

 9   California into the Federal Milk Pool system, not only for
  

10   ourselves, but also those that participate in the standard food
  

11   chain process, whether it be compensated at a higher rate
  

12   because the price discovery is a different structure than
  

13   currently is used by California.
  

14           That's basically my testimony, and I'm certainly
  

15   interested in answering any questions anybody might have.
  

16       JUDGE CLIFTON:  Who would like to be the first to question
  

17   Mr. McAfee?
  

18       MR. McAFEE:  We like that.
  

19       JUDGE CLIFTON:  No, we're not done yet.  You know they all
  

20   want to, nobody wants to go first.
  

21                        DIRECT EXAMINATION
  

22   BY MR. BESHORE:
  

23      Q.  Marvin Beshore.  Good morning, Mr. McAfee.  Just a
  

24   couple of questions, I think, for you.
  

25          Can you tell us just a little bit more about Organic
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 1   Pastures Dairy?  What size operation do you have?  How many
  

 2   cows and that sort of thing?
  

 3      A.  This morning we're milking 540 cows.  We're certified
  

 4   organic by the USDA.  We have our own on-farm processing
  

 5   facility that makes butter, cream, cheese, milk.  We serve
  

 6   California for the most part.  We do a little bit of interstate
  

 7   shipment for our cheese, but for the most part serve just
  

 8   California in 700 stores.
  

 9      Q.  And are you familiar -- I think from your testimony I
  

10   gather you would be -- but are you familiar with the terms of
  

11   the producer-handler exemption as reflected in Proposal 1, and
  

12   as generally in the Federal system in terms of ownership that's
  

13   required?  Common ownership for production, and of the cattle,
  

14   and the processing, and the distributing system -- that sort of
  

15   thing?
  

16      A.  I am generally familiar with that.  I'm not an expert
  

17   in it, but I have done enough research to understand that a
  

18   family operation owning a dairy that has its own on-farm
  

19   creamery can sell into its local markets and not be subject to
  

20   the milk pool up to 11,000 gallons a day, and that's a pound
  

21   basis per month, but roughly.
  

22      Q.  Okay.  And you would qualify under that category?
  

23      A.  From my -- what I understand, yes.
  

24      Q.  Okay.  Is your -- is Organic Pastures owned by yourself
  

25   as one entity or yourself and family members as one operating
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 1   entity?
  

 2      A.  Yes.
  

 3      Q.  Can you -- and what products do you process?
  

 4      A.  The word process is kind of interesting because our
  

 5   milk is not processed.  We actually make certified organic raw
  

 6   milk, and that's why it is limited to the State of California
  

 7   distribution.  But our products are unpasteurized,
  

 8   unhomogenized, unstandardized.  All we do is test it
  

 9   intensively, and filter it, chill it, and deliver it.  We do
  

10   make a cheese which comes into the Federal Code and the PMO,
  

11   which is permitted to be transported and sold across state
  

12   lines.  Cheddar cheese, and that's sold in many different
  

13   states.
  

14      Q.  So fluid milk, and take back the word process with
  

15   products you distribute, but fluid milk products and cheese?
  

16      A.  Yes.
  

17      Q.  Do you purchase any inputs, any milk from other
  

18   sources, from other dairies?
  

19      A.  We have, but only for Class 4b purposes for cheese and
  

20   on rare occasion.  We're talking about maybe two truckloads a
  

21   year.
  

22      Q.  The one million dollars paid into the pool in the last
  

23   two years -- did I hear that right?
  

24      A.  No, the last ten years.
  

25      Q.  Ten years.
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 1      A.  Yeah.  And it is actually much more than a million
  

 2   dollars, I was just throwing out some round numbers just to
  

 3   share.
  

 4      Q.  Okay.  Good.  So the pay, those payments, are they net
  

 5   payments after you're credited with the overbase price or the
  

 6   quota and overbase price on your production?
  

 7      A.  They are based on the four classes of milk, and the
  

 8   fact that we bottle a lot of our milk in Class 1.  And just to
  

 9   throw an interesting point in, that consumers have told us,
  

10   anecdotally and testimonially, they have no problem digesting
  

11   raw milk.  And so there's been a very big trend towards
  

12   consuming our milk in raw fluid form, versus being used in
  

13   other classes.
  

14          And as you know, there's kind of a sliding scale and
  

15   there's a changing structure of how these classes compensate
  

16   each other in the milk pool system.  But because we bottle so
  

17   much of our milk fluid, we are overburden by this huge weight
  

18   of extra financial burden on the Class 1 because we don't have
  

19   a demand in our market for other products.  They want it raw
  

20   and they want it fluid, and that's where we get this imbalance.
  

21          But yet, by state law we're not allowed to make some
  

22   Class 2 and 3 products, which may allow us to offset, because
  

23   we can't do it raw, and everything has a standard identity
  

24   associated with it.  So we are in a kind of a legislative
  

25   regulatory corner we can't get out of, and that's just my
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 1   perspective from my business.
  

 2          If you look at the other businesses here, Top of the
  

 3   Morn, Rosa, and Dairy Goddess, they have a similar issue with
  

 4   their own problems with the milk pool.
  

 5      Q.  Do you have any -- do you have knowledge or can you
  

 6   estimate how many producer-distributors of fluid milk there are
  

 7   in California that would be under the 3 million pound limit as
  

 8   proposed in the Proposal 1, in addition to yourself?
  

 9      A.  I can't really estimate.  I don't know that number.  I
  

10   just know the ones I know of, and I'm sure there's more.
  

11      Q.  How many do you know of?
  

12      A.  Five.
  

13      Q.  Thank you very much.  That's all I have.
  

14                        CROSS-EXAMINATION
  

15   BY MR. ENGLISH:
  

16      Q.  Good morning, sir, my name is Chip English and I mostly
  

17   have some clarifying questions, and pardon me if some of these
  

18   get a little technical.  If I don't do it, the Department may
  

19   ask one of those questions anyway.
  

20          With reference to small business, you responded to
  

21   Mr. Beshore that you're milking 540 cows; is that correct?
  

22      A.  That's correct.
  

23      Q.  Okay.  So for purposes of a small business for the
  

24   farm, USDA, for whatever reason, just take this, uses an annual
  

25   gross revenue of less than $750,000.  Now, I'm not looking for

1959



TRANSCRIPT OF PROCEEDINGS - VOLUME X

 1   confidential information from you, I don't want to know your
  

 2   number, but with 540 cows I think you are certainly well over
  

 3   $750,000, correct?
  

 4      A.  Correct.
  

 5      Q.  Thank you.  Do you own quota?
  

 6      A.  I do not own quota.
  

 7      Q.  Now, are you aware that under Federal Orders there is
  

 8   also, in addition to the 3 million pound producer-distributor,
  

 9   producer-handler exemption, are you aware that there is also an
  

10   exemption for plants that receive less than 150,000 pounds of
  

11   milk?
  

12      A.  I'm not familiar with all of the structure.
  

13      Q.  Okay.  Would any of these entities that you have
  

14   mentioned qualify for that other exemption?
  

15      A.  One might.
  

16      Q.  Okay.
  

17      A.  One or two might.
  

18      Q.  And I take it with respect to the producer-handler
  

19   exemption that you say is 11,000 gallons and works out to be
  

20   roughly 3 million pounds, you are okay with that?
  

21      A.  I'm okay with that, and it's certainly more fair than
  

22   where we are today in California.  And I also like the process
  

23   by which it is managed and handled.
  

24          We have not had a good process in California by which
  

25   we could appeal or seek fairness in terms of what we thought
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 1   was an injustice.
  

 2      Q.  Now, you said, I believe on your testimony that was
  

 3   varying from these letters, that you were in particular support
  

 4   of Proposal Number 1.
  

 5      A.  Correct.
  

 6      Q.  And you are just looking to be exempt, correct?
  

 7      A.  No, I think there's more to being exempt.  I think that
  

 8   being exempt under the right program is better than being
  

 9   exempt under a program which perhaps wouldn't be so good.
  

10   Exempt is what I'm looking for, but I think exempt with the
  

11   best program is what we're looking for, optimally.
  

12      Q.  Now, are you aware that from what you have said that,
  

13   that one of the places where the Dairy Institute of Proposal 2
  

14   is largely in agreement with the coop Proposal 1, you would be
  

15   exempt under the Dairy Institute proposal as well?
  

16      A.  I can't really specifically respond to that because I
  

17   have not read all the proposals in depth, I'm only familiar
  

18   with Proposal Number 1.  And I am just basically familiar with
  

19   the rest.  I can't speak to the particulars.
  

20      Q.  Are you aware that within the Federal Orders there are
  

21   some differences with respect to how the exemption language is
  

22   written beyond the 3 million pound limit?
  

23      A.  I'm not intimately familiar.
  

24      Q.  I have no further questions of this witness.
  

25       MR. VETNE:  John Vetne, representative of Hilmar Cheese
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 1   Company.
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. VETNE:
  

 4      Q.  Good morning, Mr. McAfee.
  

 5      A.  Good morning.
  

 6      Q.  You indicated that you process or package, in addition
  

 7   to fluid milk, butter, cream, and cheese at your on-farm
  

 8   processing facility, correct?
  

 9      A.  Correct.  We also make kefir.
  

10      Q.  Kefir?
  

11      A.  Yes.
  

12       JUDGE CLIFTON:  You say it again the way you say it,
  

13   Mr. McAfee.
  

14       MR. McAFEE:  Kefir.
  

15       MR. VETNE:  KEFER or KIEFER.
  

16       MR. McAFEE:  KEFIR.
  

17   BY MR. VETNE:
  

18      Q.  Okay.  Kefir?
  

19      A.  Kefir is fine.
  

20      Q.  Is a cultured milk product, correct?
  

21      A.  Yes, it is.
  

22      Q.  Do you make any other cultured beverage products?
  

23      A.  No.
  

24      Q.  I infer from your testimony about your facility, that
  

25   you balance your own milk requirements by use of cheese, butter
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 1   primarily?
  

 2      A.  That is correct.
  

 3      Q.  Have you ever had occasion to market your milk to
  

 4   another manufacturer because you had temporary surplus above
  

 5   your own needs?
  

 6      A.  Yes, specifically skim milk, sold off into the organic
  

 7   markets.
  

 8      Q.  And when you sell skim milk, to what kind of facilities
  

 9   does that skim milk go?
  

10      A.  A bulk processing plant that pasteurizes and uses it
  

11   for who knows.  I really don't have any transparency into what
  

12   they do with it.  It could be dry powdered milk, could be milk.
  

13      Q.  It would be a facility that uses skim milk to make
  

14   further processed products that are labeled organic; is that
  

15   correct?
  

16      A.  Yes.
  

17      Q.  What is that facility?
  

18      A.  There are several that we sell to.  It is sold through
  

19   a broker, TTT Organics, Heritage Stremicks in Los Angeles
  

20   sometimes buys some.  The broker may send it to different
  

21   locations.
  

22      Q.  Do you have your own bulk tank trucks that are used for
  

23   that purpose or do you use some other vehicle?
  

24      A.  We do have one small bulk tank truck, but we do not use
  

25   it for that purpose.  It's generally a service provided by the
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 1   broker and then other bulk tanks are used.
  

 2      Q.  Okay.  You indicated that your milk, excluding kefir,
  

 3   is not pasteurized, standardized, or homogenized.  When you
  

 4   package milk for sale to consumers, is it something in addition
  

 5   to whole milk?  Do you have, for example, skim milk?
  

 6      A.  Yes.  None of our products are pasteurized,
  

 7   homogenized, or standardized per se.  There's a little bit of
  

 8   standardization that goes on with cream to make sure it is
  

 9   thick enough, but none of those products are pasteurized.
  

10      Q.  Do you sell skim milk in package form?
  

11      A.  We do.
  

12      Q.  Do you sell reduced fat milk, 2 percent, 1 percent, in
  

13   package form?
  

14      A.  Unfortunately, the standard identity in California
  

15   prohibits the sale of raw milk unless it's skim or whole, and
  

16   there's no intermediate 1 or 2 percent allowed.
  

17      Q.  Okay.  With respect to whole milk and skim milk, you
  

18   indicated you do test your milk, so you do test for solids
  

19   content, correct?
  

20      A.  We do.
  

21      Q.  And have you ever had the need to add solids to your
  

22   milk to meet the standard of identity for whole milk and skim?
  

23      A.  It's my understanding -- it's been a few years since I
  

24   have had to go through this process -- that in California there
  

25   is no requirement to fortify a raw milk product to meet
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 1   standards, because what comes out of the cow is what comes out
  

 2   of the cow, you don't change it.
  

 3      Q.  For skim milk and whole milk only?
  

 4      A.  From what I understand, yes.
  

 5      Q.  Okay.  You indicated that you don't own quota.  When
  

 6   you account to the California Milk Pool you are credited, in
  

 7   effect, with having paid yourself the overbase price; is that
  

 8   correct?
  

 9      A.  I'm not familiar with that terminology.
  

10      Q.  Okay.  Let me try to put it a different way.  The
  

11   amount that you send to the milk pool, is that based on the
  

12   classification value at your facility?
  

13      A.  Yes, and that's adjusted on a monthly basis, and I
  

14   would also go further to say that it's extremely confusing and
  

15   we spent years to figure out how to do the reports, and we're
  

16   audited several times a year on these reports.  And we have a
  

17   person who actually is an expert in reporting this, and I don't
  

18   even understand it.
  

19      Q.  Okay.  That spares you several questions.
  

20      A.  Well, I will say that I went through a class at CDFA
  

21   when I started the milk pool process back in 2002, and it was
  

22   two days in Sacramento, and every Department I went to
  

23   conflicted with the other Department and said, no, they had it
  

24   wrong.  They didn't even understand it.  So I'm sure they
  

25   understand it better now because we fought over it for awhile.
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 1   But it was extremely confusing, and even to this day you can
  

 2   get various different complete opinions on exactly what
  

 3   happens.  It's not an easy process.
  

 4      Q.  For your own farm production and its various uses, what
  

 5   percentage approximately is in fluid beverage form?
  

 6      A.  80 percent, 83 percent.
  

 7      Q.  Okay.  It varies monthly, correct?
  

 8      A.  We are demand-driven, and so whatever the market wants,
  

 9   we provide.
  

10      Q.  And you also have variations in your own farm milk
  

11   production by season, by month?
  

12      A.  Yes, we do.
  

13      Q.  And does that follow the normal, Spring you get a
  

14   little bit more, Fall you get a little bit less?
  

15      A.  Yes, it does.
  

16      Q.  Okay.  And on your farm what's that difference between
  

17   the Spring and the Fall, the flush and the deficit?
  

18      A.  We can see up to 12, 15 percent more during the Spring
  

19   than we do during Summer when we have the heat.  Every year's a
  

20   little different.
  

21      Q.  Okay.  The months of lowest milk production you said
  

22   were summer on your farm?
  

23      A.  June is general, June/July are generally our lower milk
  

24   production months.
  

25      Q.  And the higher ones are?
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 1      A.  March and April.
  

 2      Q.  Okay.  Is the butter that you make also limited in its
  

 3   distribution to in-state?
  

 4      A.  Yes.
  

 5      Q.  Is that packaged in consumer one-pound packages or
  

 6   something like that?
  

 7      A.  Yes, it is.
  

 8      Q.  Do you market your butter to anybody else?
  

 9      A.  Only under our own brand for distribution to retail
  

10   markets and farmer's markets, and buyer's clubs in our own
  

11   brand.
  

12      Q.  For further distribution within the state?
  

13      A.  Correct.
  

14      Q.  With respect to the other three producer-distributors
  

15   for whom you speak, Dairy Goddess, Top of the Morn, and Rosa,
  

16   do they pasteurize, homogenize, and standardize their products
  

17   or do they do something similar to you?
  

18      A.  I can't specifically speak to each of them individually
  

19   because I'm not them, but from what I understand, they all
  

20   pasteurize.  I don't know whether they homogenize or not.
  

21      Q.  Do you know whether any of them also have on-farm
  

22   manufacturing, like you, making products other than fluid milk?
  

23      A.  All of them have processing plants.  I know two of them
  

24   do an on-farm and there's one that's off-farm, but owned by the
  

25   same family, just physically located a few miles away.
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 1      Q.  Processing what kind of products?
  

 2      A.  Ice cream.
  

 3      Q.  Do any of them make cheese or powder?
  

 4      A.  Yes.  Powder?  I don't think so.  Cheese, yes.
  

 5      Q.  Cheese, yes.  Which one makes cheese?
  

 6      A.  Dairy Goddess makes cheese.
  

 7      Q.  Okay.  And Top of the Morn and Rosa do not as far as
  

 8   you know?
  

 9      A.  Top of the Morn, I believe, makes some butter, and I'm
  

10   not familiar with the rest of the products.
  

11      Q.  Okay.  And on your farm, in terms of volume, what is
  

12   your average monthly volume production?
  

13      A.  Well, it's 5.5 gallons per day, times 550 cows, so
  

14   we're talking 21,000, 20,000 gallons a week, which is 80,000
  

15   gallons or 90,000 gallons a month.
  

16      Q.  Okay.  And that would be an average, and that would be
  

17   a number from which we can adjust the seasonality that you
  

18   testified concerning?
  

19      A.  I think that's fair.
  

20      Q.  Okay.  Thank you, very much.
  

21      A.  You're welcome.
  

22                        CROSS-EXAMINATION
  

23   BY MR. FRANCIS:
  

24      Q.  Will Francis, USDA.  Just a couple follow-up quick
  

25   questions on the small business aspect.
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 1          You testified you're representing three additional
  

 2   organizations, Top of the Morn, Rosa Brothers, and Dairy
  

 3   Goddess.  Just wondering if you are aware whether they would
  

 4   fit a small business definition.  And again, just to remind
  

 5   you, we're using $750,000 annual gross sales, and we have
  

 6   estimated that to be approximately 315,000 pounds per month
  

 7   production.  If you know if they are higher or lower?
  

 8      A.  My best guess is that all of them are not small, but
  

 9   one might be.  One is on the borderline.  Dairy Goddess might
  

10   be now that they sold their herd, and all they have is the
  

11   surviving smaller heard to make their own products, because
  

12   they couldn't survive in the California Milk Pool, so they kind
  

13   of downsized to the place that did make money, which was their
  

14   own brand.  And I don't know whether they meet that threshold
  

15   or not.
  

16      Q.  Okay.  Those are all of questions we have.  But I just,
  

17   before I stop, I wanted to thank you very much for your
  

18   testimony here today.  It's important that we hear from dairy
  

19   farmers, and we appreciate you taking the time out of your day
  

20   to do so.
  

21      A.  It's my pleasure.  I would like to add one last thing
  

22   if I could.  It might be news to you, I'm not sure, it may be
  

23   valuable.  There is a movement to get raw butter permitted to
  

24   be transported across state lines, and there is a citizen
  

25   petition sitting with the IPA right now in that regard.  It was
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 1   interesting that on FOIA, on Freedom of Information Act
  

 2   requests from the Department of Health Services in California,
  

 3   CDFA in California, the CDC, there could not be found one
  

 4   illness or death from raw butter in 50 years, but yet it was
  

 5   included in the interstate ban for raw milk.  So because it's a
  

 6   Class 4 product, we believe that raw butter could soon perhaps
  

 7   maybe, hopefully flow to more people across the United States,
  

 8   because people are just really, really wanting it, and it is
  

 9   restricted just to California.
  

10          Thank you very much.  I appreciate the time to testify.
  

11       JUDGE CLIFTON:  Don't leave yet.
  

12       MR. McAFEE:  I'm not going anywhere.
  

13       JUDGE CLIFTON:  Are there any other questions for
  

14   Mr. McAfee?  Mr. McAfee, with regard to Exhibit 48, do you want
  

15   to read it into the record or is it sufficient to have it in as
  

16   a document?
  

17       MR. McAFEE:  I think it would be very boring to say what I
  

18   have already said again, so we'll just leave it alone.  Leave
  

19   it as it is.  Thank you.
  

20       JUDGE CLIFTON:  Is there anyone who wishes to question
  

21   Mr. McAfee about Exhibit 48 before determining whether you have
  

22   any objection to it being admitted into evidence?  There's no
  

23   one.  Is there any objection to Exhibit 48 being admitted?
  

24   There are none.  Exhibit 48 is admitted into evidence.
  

25            (Thereafter, Exhibit Number 48 was
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 1            received into evidence.)
  

 2       JUDGE CLIFTON:  Mr. McAfee, you referred to Triple T
  

 3   Organics.  How would that look written out?
  

 4       MR. McAFEE:  TTT Organics.
  

 5       JUDGE CLIFTON:  All right.  So three capital letters, all
  

 6   together.
  

 7       MR. McAFEE:  Yes.
  

 8       JUDGE CLIFTON:  No periods.
  

 9       MR. McAFEE:  I believe so.
  

10       JUDGE CLIFTON:  Okay.  And then you mentioned Heritage.
  

11   What was that whole name?
  

12       MR. McAFEE:  Heritage, is a processor in Los Angeles, and,
  

13   excuse me, I just don't know, the other brand is Stremicks.
  

14       JUDGE CLIFTON:  All right.  And we have had the spelling of
  

15   Stremicks before, but if you happen to know it, if you would
  

16   state it again.
  

17       MR. McAFEE:  I don't know.
  

18       JUDGE CLIFTON:  Okay.  We do have it in the record.  All
  

19   right.  Now, I wanted to ask another question.  You have heard
  

20   some of the testimony in this hearing, I believe.  Were you
  

21   present when there was some questioning about an-all-or-nothing
  

22   exemption for producer-handlers?
  

23       MR. McAFEE:  I have not been present for the hearing except
  

24   for the first couple of hours, and then I did not hear the
  

25   content you are referring to.
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 1       JUDGE CLIFTON:  All right.  So have you considered with the
  

 2   companies with which you are associated, whether if you lost
  

 3   your exemption for a month for having more than 3 million
  

 4   pounds in that month, how that would work with what you are
  

 5   objections are, and if you lost it for more than a month how
  

 6   that would fit with what you hope will happen for your
  

 7   businesses?
  

 8       MR. McAFEE:  The nuances and particulars of operations
  

 9   under the Federal exemption at this point are largely unknown
  

10   to us.  All we know is that there's 11,000 gallons which
  

11   appears to be an upheld number, courts have upheld that number
  

12   on the exemption, and that would give each and every one of us
  

13   breathing space to strive under that limitation.
  

14           Above that limitation we know that there would be a
  

15   participation requirement, and there's a question right now
  

16   whether that means all would be subject to, or just the amount
  

17   above 11,000.  And I don't know how that works.  Obviously we
  

18   prefer to have just that milk above the 11,000 be subject to.
  

19       JUDGE CLIFTON:  You are not the only one.
  

20       MR. McAFEE:  The free market is wonderful, it really is,
  

21   when it is free.
  

22       JUDGE CLIFTON:  What other questions does anyone have of
  

23   Mr. McAfee?  Mr. McAfee, thank you very much.
  

24       MR. McAFEE:  Thank you very much.
  

25       JUDGE CLIFTON:  You're welcome.  You may step down.

1972



TRANSCRIPT OF PROCEEDINGS - VOLUME X

 1           I see that Mr. Goule also has a document.  That will be
  

 2   Exhibit 49 and we'll be -- we won't be off record, but we'll be
  

 3   silent for just a moment while those documents are distributed
  

 4   among us.  Please raise your hand if you still would like a
  

 5   copy of Exhibit 49.
  

 6            (Thereafter, Exhibit Number 49 was marked
  

 7            for identification.)
  

 8       JUDGE CLIFTON:   You have left over, which we are putting
  

 9   on the table to the right of most people who are seated in the
  

10   room.
  

11           I'll swear you in in a seated position.  Would you
  

12   raise your right hand, please?  Do you solemnly swear or affirm
  

13   under penalty of perjury that the evidence you will present
  

14   will be the truth?
  

15       MR. GOULE:  I do.
  

16       JUDGE CLIFTON:  Please state and spell your name.
  

17       MR. GOULE:  My name is Chandler Goule, C-H-A-N-D-L-E-R.
  

18   Last name Goule, G-O-U-L-E.
  

19       JUDGE CLIFTON:  Thank you.  Please tell us about the
  

20   National Farmers Union and yourself, and anything else you
  

21   would like preliminary to turning to Exhibit 49.
  

22       MR. GOULE:  Sure.  Thank you, your Honor.
  

23           The National Farmers Union, before I begin my
  

24   testimony, is the second largest general farm organization in
  

25   the United States.  We were founded in 1902.  We represent
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 1   approximately 200,000 family farmers, ranchers, and fishermen
  

 2   across the country.  We have membership in all 50 states.  We
  

 3   are organized in 33 states.  And so with California, we do have
  

 4   a California Farmers Union, as well as many others, Minnesota,
  

 5   Wisconsin, New England Farmers Union, Texas Farmers Union, so
  

 6   other major states that have large dairy production.
  

 7           Before my time of working at the National Farmers
  

 8   Union, I spent 11 years working on Capital Hill; 7 of those
  

 9   years I worked for the House Agriculture Committee.  And during
  

10   that 7-year tenure, I always was the Livestock Staff Director
  

11   whether we were the minority or the majority.  The last 5 years
  

12   on the committee I was the Staff Director for the Subcommittee
  

13   on Livestock Dairy and Poultry.  And at the end of my testimony
  

14   that's been handed out, I will go into many of the hearings
  

15   that we held in 2008 and 2009 as the dairy crisis started
  

16   working its way across California, and why it is so important
  

17   for California to join the Federal Milk Marketing Order.
  

18           Though I am here today on behalf of the National
  

19   Farmers Union, have been working in dairy policy on the
  

20   national level for more than a decade.
  

21       JUDGE CLIFTON:  Do you want to read your statement into the
  

22   record?
  

23       MR. GOULE:  Yes, ma'am.
  

24       JUDGE CLIFTON:  All right.  Now, as you go through it, if
  

25   you want to add to it you are sure welcome to -- I almost
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 1   frightened Dr. Erba off of doing that -- but if there's a
  

 2   deviation from the words here and you want us to change your
  

 3   statement accordingly, let us know that.  Okay.
  

 4       MR. GOULE:  Okay.  If there's a deviation, it's because I'm
  

 5   from Texas and mispronounced it.
  

 6           I want to thank you, your Honor, the staff from USDA,
  

 7   and everybody here from the dairy industry.  And thank you for
  

 8   the opportunity to speak on behalf of the National Farmers
  

 9   Union and our 200,000 members.  NFU -- as you will hear me
  

10   refer to National Farmers Union throughout my testimony -- is a
  

11   grassroots organization that is guided by a policy book written
  

12   and approved entirely by our members.  The mission of NFU staff
  

13   is advocate for policies -- for the policy prescriptions
  

14   contained within that handbook.
  

15           This hearing is of a particular importance to our
  

16   California members, but also to our organization as a whole.
  

17   As part of our 2015 policy, members set expectations over the
  

18   Federal Order system.  NFU believes that the order should be
  

19   maintained and expanded to include all areas within the
  

20   Continental United States.  A national milk marketing order and
  

21   pricing reform should emphasize maximum return to its
  

22   producers.  Our policy also holds that the establishment of a
  

23   Federal Milk Marketing Order should include California so that
  

24   California dairy producer prices are brought in line with the
  

25   prices paid in the Federal Order, which will benefit all dairy
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 1   producers nationwide.  We support the dairy proposal that is
  

 2   being put forward by California Dairies, Inc., Dairy Farmers of
  

 3   America, Inc., and Land O'Lakes to establish a Federal Milk
  

 4   Marketing Order here in California.
  

 5           As I mentioned, this is an important issue for our
  

 6   California members, but I would like to also stress this is
  

 7   important to our members outside of this state.  Our
  

 8   organization has a strong presence in Minnesota, Wisconsin, and
  

 9   major dairy producer regions, and continuing growing presence
  

10   in New England historically, but still significant dairy
  

11   producing area.  In each of those, members support the efforts
  

12   of the dairy farmers here today.
  

13           As many here are aware, since 2010, certain California
  

14   and Federal Milk Marketing Orders -- or FMMO -- classified milk
  

15   prices have shown a much wider divergence that has resulted in
  

16   lower prices to California manufacturers, thereby providing a
  

17   cost advantage for their business, while at the same time,
  

18   producers have seen a drop at the farm gate price.  Dairy
  

19   producers in California have seen the cost of feed purchases
  

20   for their operations increase dramatically.  Lower milk prices
  

21   and higher purchase feed costs have combined to pinch the dairy
  

22   margin in the state and have contributed to the closures of
  

23   dairies across the state.  In the past five years, that has
  

24   totalled over 400 operations.
  

25           The significance of California dairies is well known.
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 1   As the top producer in a number of products, it is the most
  

 2   important region that is not part of the Federal Order system.
  

 3   In recent years, we have witnessed changes in the U.S. milk
  

 4   markets, and as such, the FMMO regulations have evolved to fit
  

 5   those changes.  The system in California can not say the same
  

 6   thing.  It has become more and more difficult for California
  

 7   dairies to operate under the California system.  In fact, a
  

 8   recent submission by the California Cooperatives to the USDA
  

 9   Agricultural Marketing Service, shows that California's failure
  

10   to establish minimum prices to producer, which reflects the
  

11   national value for classified milk, has cost the state dairy
  

12   farmers more than $1.5 billion since 2010.
  

13           As we all know, the differences between the Federal
  

14   system and the California system has resulted in -- has
  

15   resulted in disorderly marketing and inverse goals of the
  

16   Federal system.  The most pronounced problem with the CDFA's
  

17   Class 4b price system as it relates to the Federal Milk
  

18   Marketing Order Class III pricing formula.  4b and Class III
  

19   have rarely equalled, and in recent years have created a delta
  

20   that is different and negatively impacting producers.  The
  

21   difference in that average continues to this day.
  

22           As a general farm organization, we count dairy
  

23   producers from all of the major dairy producer regions as
  

24   members.  A member of Wisconsin or a member in Minnesota
  

25   experiences vastly different regulatory minimum prices with the
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 1   milk used to produce cheese and whey products than those
  

 2   members in California.  That's reflected whenever there are
  

 3   significant downward pressures within the dairy pricing.  It is
  

 4   our California members that are always calling us first because
  

 5   their income over feed cost margins are the thinnest.  These
  

 6   producers need a system that prevents or at least softens this
  

 7   harsh cycle.
  

 8           This cycle has, in part, played a role in the
  

 9   shuttering of dairies -- in the shutting of dairies -- across
  

10   the state.  In 2005, this state was home to 2,043 dairies.
  

11   Today, according to CDFA, California only has 1,435 dairy
  

12   farms.  While correlation does not imply causation,
  

13   California's dairy pricing structure deserves substantial blame
  

14   for its role in these closures.  We can be for certain that
  

15   drought impact has played a significant role.  After all,
  

16   producers without water are paying for additional wells to be
  

17   drilled or paying astronomical sums for water to be delivered.
  

18   Feed cost continues to increase as more land has to be fallowed
  

19   which previously grew alfalfa, and more and more feed grain
  

20   comes in from out of the state.  The cost of production, which
  

21   would be challenged by these increases in a normal scenario,
  

22   are all made worse because producers have been underpaid for
  

23   their products.  Years of underpayment have left producers much
  

24   more susceptible to the impact of drought and lower prices due
  

25   to the recent slump in demand.

1978



TRANSCRIPT OF PROCEEDINGS - VOLUME X

 1           The latest cost of production data available from CDFA
  

 2   is a second quarter of 2015, which reports that an average cost
  

 3   to produce milk in the state totaled $18.74 per hundredweight.
  

 4   The California mailbox price for May was $14.72 per
  

 5   hundredweight, indicating the income that month was nearly 25
  

 6   percent below the average cost -- below the average production
  

 7   cost.  Since then -- since then, prices paid to producers have
  

 8   continued to remain substantially below production cost.
  

 9           The federal government, through the 2014 Farm Bill,
  

10   continued to alter the dairy safety net.  As such, dairy
  

11   farmers are increasingly utilizing risk management strategy as
  

12   a critical component of survival.  As producers gathered here
  

13   today know, the dairy safety net is not very thick.  Each tool
  

14   is of utmost important in ensuring each tool is available to
  

15   every producer across the country is critical.  Unfortunately,
  

16   due to the divergence of Class III and Class 4b, California's
  

17   ability to utilize the future's market to hedge is severe
  

18   impaired.  The difference in settling prices do not offset on a
  

19   one-to-one basis, making this tool's effectiveness
  

20   questionable.  Its questionable use only takes a tool out of
  

21   the toolbox that is already -- that is already stocked.
  

22           California dairies are in a much less competitive
  

23   position to bid for land, cattle, feed, labor, and other
  

24   services of those operating within the Federal system.  This
  

25   led our California members to work with us and the Senate and
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 1   the House Agriculture committees beginning in 2011 as we worked
  

 2   to craft legislation that ultimately became the 2014 Farm Bill.
  

 3           The 113th Congress saw the introduction of two
  

 4   standalone bills; one bill in the House of Representatives, and
  

 5   one bill in the Senate, which would allow California to enter,
  

 6   after a referendum, the Federal Order system.  These bills
  

 7   included wide and bipartisan support from the State's
  

 8   Congressional delegation.  The standalone bills were ultimately
  

 9   rolled into the 2014 Farm Bill, which reinstituted the language
  

10   first passed in the 1996 Farm Bill, authorizing the California
  

11   Milk Marketing Order.  And I quote:
  

12                "Upon the petition and available -- upon the
  

13                petition and approval of California dairy
  

14                producers in the manner provided in Section 8c of
  

15                the Agricultural Adjustment Act, re-enacted with
  

16                amendment by the Agricultural Marketing Agreement
  

17                Act of 1937, the Secretary shall designate the
  

18                State of California as a separate Federal Milk
  

19                Marketing Order.  The order covering California
  

20                shall have the right to reblend and redistribute
  

21                other receipts to recognize quota value."
  

22       JUDGE CLIFTON:  I want you to re-read that last sentence,
  

23   because I'm not sure your pronunciation was adequate to get the
  

24   right word in for the transcript
  

25       MR. GOULE:  Sure.  The last sentence?
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 1       JUDGE CLIFTON:  Yes, please.
  

 2       MR. GOULE:  "The order covering California shall have the
  

 3   right to reblend and distribute order receipts to recognize
  

 4   quota value."
  

 5           I think I said reorganized -- to recognized quota
  

 6   value.  Sorry about that.
  

 7       JUDGE CLIFTON:  Well, actually I was worried about the
  

 8   pronunciation of the word "order."
  

 9       MR. GOULE:  NFU was proud to support this legislation and
  

10   the process it established, which brought us here today.  NFU
  

11   is thankful for the ability to testify.  We would urge voting
  

12   members of the referendum to vote in favor of joining the
  

13   Federal system for the benefit of the State's dairy producers.
  

14   We believe this step will increase minimum prices paid to
  

15   producers, which in the end, could prevent the ongoing closures
  

16   of dairies that we have seen over the last ten years in this
  

17   state.
  

18           And the last part of my testimony is clearly California
  

19   milk production prices received between 2013 and 2015.
  

20           Your Honor, that concludes my written statement, but I
  

21   would like to expand upon some additional personal experiences
  

22   that I have had.
  

23           So I started working for Congress, started working on
  

24   the House Representatives back in 2000 and spent 11 years
  

25   there.  In 2003, I started to work for Congressman Collum P.
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 1   Peterson from Minnesota, clearly a large milk producing state.
  

 2   And then in 2005, I joined the House Agriculture Committee,
  

 3   where I continued to work on dairy policy through my tenure
  

 4   there when I left in 2009.
  

 5           During the crafting of the 2008 Farm Bill, I was a
  

 6   Livestock and Dairy and Poultry Subcommittee Staff Director.
  

 7   We held three hearings, specifically on dairy, three weeks in a
  

 8   row as the dairy crisis began to emerge in 2008, '09, and '10.
  

 9   On all three of those panels, we always had someone from
  

10   California.
  

11           During my time period on the House Agriculture
  

12   Committee when I held, when I was specifically was in charge of
  

13   dairy policy, you could always tell when we were going to have
  

14   a turn down, or at we which realize milk prices are cyclical.
  

15   But they always hit California first, they always hit
  

16   California the hardest, and California was always the last to
  

17   come out of that cycle.  And I can bear witness to that because
  

18   I was the one that took all those phone calls.  But you can
  

19   also look through the hearing transcripts from each of the
  

20   dairy producers during 2008, '09 when we had those hearings
  

21   specifically looking at the crisis at that time.
  

22           So I think between that and the fact that National
  

23   Farmers Union represents dairymen across the country,
  

24   California is the most and top producer in dairy products and
  

25   fluid milk, it only makes sense for them to join the Federal
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 1   Milk Marketing Order through the Proposal 1, as I outlined in
  

 2   my statement from DFA, Land O'Lakes, and California, Inc., and
  

 3   the National Farmers Union, of course, wants to lend its name
  

 4   to that.
  

 5           Congress has even noticed that there's a problem here
  

 6   in California and that this needs to be fixed, and that is why
  

 7   we were able to work with the Senate and the House to get this
  

 8   language in the 2014 Farm Bill to allow producers the
  

 9   opportunity to rejoin the Federal Milk Marketing Order.  And
  

10   with that, I will be happy to take any questions.
  

11       JUDGE CLIFTON:  We are very fortunate to have someone with
  

12   your experience here.  Who would like to be the first to
  

13   question Mr. Goule?
  

14                        CROSS-EXAMINATION
  

15   BY MR. McAFEE:
  

16      Q.  Mark McAfee.  When you received phone calls from
  

17   California regarding crisis, did that include farmer suicides?
  

18      A.  Yes, it did.  During the time period which actually set
  

19   off the main reason we started to have those three hearings
  

20   that were back to back, one each week, I believe there had been
  

21   six suicides within about six-week period here in the State of
  

22   California.
  

23      Q.  Thank you.  I appreciate it.
  

24                        CROSS-EXAMINATION
  

25   BY MR. BESHORE:
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 1      Q.  Marvin Beshore.  Thank you for your testimony,
  

 2   Mr. Goule, and for traveling coast to coast here, I guess, to
  

 3   present it.
  

 4           I have just a couple of questions.  There's a chart at
  

 5   the, on the last page, a graph of your testimony which is
  

 6   marked as Exhibit 49, your prepared testimony.
  

 7           The copy I have is in gray scale or black and white.
  

 8   Is that a colored chart?  And I wonder if the record copies are
  

 9   in color.  If it is, because I think -- I think it probably is.
  

10   And it's somewhat difficult to read in gray scale to fully
  

11   understand
  

12      A.  So the copies that were distributed were also in gray
  

13   scale.  I do have an electronic copy that I can e-mail that is
  

14   in color, but as you also can see, the source is from NASS,
  

15   from USDA.
  

16      Q.  Is it a NASS -- is the full -- I understand the data is
  

17   NASS data, is the chart or graph itself a NASS-prepared graph?
  

18      A.  I'm going to have to be honest, my staff prepared this
  

19   for me, I don't know.
  

20      Q.  Okay.  Can you interpret in gray scale, just -- for me,
  

21   if you look at the first set of bars to the left, Production
  

22   2013, there are three bar columns there for January, and I
  

23   guess I'm wondering what they are.
  

24      A.  You know, you are right.  I am going to have to pull
  

25   that back up on my color version to look at that.  Oh.  There
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 1   we go.
  

 2      Q.  Maybe you could check if we have a break here before
  

 3   he's done, your Honor, if you can check and if it is a NASS
  

 4   sourced document, if it is actually published by NASS, and we
  

 5   can just find the NASS publication that it's in and identify
  

 6   that for the record, that would be sufficient for my purposes,
  

 7   if we knew that it was a NASS, a NASS prepared, published chart
  

 8   and we could just identify that.
  

 9      A.  All I need to do is call the office.  How do I have
  

10   that sent?  I can have it e-mailed to the USDA or do we have it
  

11   e-mailed here.
  

12      Q.  If you can just get the information and we can give,
  

13   put that we can state that information for the record, I'm
  

14   satisfied with that.
  

15      A.  I will do that as soon as --
  

16      Q.  Now, I have one -- on the second -- second page of the
  

17   text.  As you -- as you read -- as you read the text, I didn't,
  

18   at least I didn't hear one word that I thought probably wanted
  

19   to -- wanted to make clear.  And this is the first, the second
  

20   paragraph from the bottom, the last sentence and the next to
  

21   the last word, you talked about the toolbox.  And I think what
  

22   I heard you say is that out of a toolbox that is already
  

23   stocked, and there's a modifier there, at least in my copy,
  

24   that says weakly stocked.
  

25      A.  Hang on, mine's double-spaced, supposedly so I could
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 1   read it better.  But you are correct, it says "weakly stocked."
  

 2   And by that what we meant is the toolbox for dairy producers is
  

 3   already weakly stocked and California has even less
  

 4   availability to use that toolbox because of your current
  

 5   system.
  

 6      Q.  Gotcha.  Okay.
  

 7       JUDGE CLIFTON:  And for those listening, spell weakly.
  

 8   Which kind of weakly, meaning once a week or --
  

 9       MR. GOULE:  Weakly, W-E-A-K-L-Y, as in poorly.
  

10       JUDGE CLIFTON:  Yes.  Thank you.
  

11       MR. BESHORE:  Those are all the questions I have.  Thank
  

12   you very much, Mr. Goule.
  

13                        CROSS-EXAMINATION
  

14   BY MR. ENGLISH:
  

15      Q.  Good morning, Mr. Goule.
  

16      A.  Mr. English.
  

17      Q.  Chip English.
  

18          So I want to talk a little bit about the second
  

19   paragraph and policy and some of your testimony with respect to
  

20   this proceeding.
  

21           In the second sentence it says, "part of our 2015
  

22   policy, members set expectations of a Federal Order system."
  

23   Was that 2015 policy adopted at your annual meeting in March of
  

24   this year?
  

25      A.  Yes, sir, it was.
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 1      Q.  Okay.  And just to be clear for the record, the
  

 2   National Farmers Union has an annual meeting every year, either
  

 3   in late February or early March, correct?
  

 4      A.  Correct.
  

 5      Q.  Was this your meeting in Washington DC?
  

 6      A.  No, it was not, it was in Wichita, Kansas.
  

 7      Q.  Wichita.  And at that policy meeting, did the
  

 8   organization expressly adopt a policy supporting the
  

 9   Cooperative proposal that had been submitted a couple of weeks
  

10   prior to that?
  

11      A.  At that annual meeting, which is where we set our
  

12   policy for the year, the National Farmers Union delegates went
  

13   above and beyond what our normal policy is on Federal Milk
  

14   Marketing Orders, by passing what is called a special order of
  

15   business.  Meaning, we already have policy on Federal Milk
  

16   Marketing Orders, but pulled a section out and specifically
  

17   wrote that we support California rejoining the Federal Milk
  

18   Marketing Order that was before, to my knowledge, or neither
  

19   proposal had been brought forward.  It was -- it was more of a
  

20   general statement that was unanimously voted on by the entire
  

21   delegate body that California rejoin the Order, but no proposal
  

22   was mentioned.
  

23      Q.  Okay.  So in the next to the last sentence you say
  

24   that, "our policy code holds that the establishment of a
  

25   Federal Milk Marketing order should include California so the
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 1   California dairy producer prices are brought in line with
  

 2   prices paid in the Federal Order, which will benefit all dairy
  

 3   producers nationwide."
  

 4          Do you see that?
  

 5      A.  Yes, I do.
  

 6      Q.  Is that an important part of the policy that all dairy
  

 7   farmers benefit nationwide?
  

 8      A.  Yes.  That is one of the main reasons why National
  

 9   Farmers Union felt the importance to come and testify at this
  

10   hearing for, not only to support Proposal 1, but for California
  

11   to rejoin, to help basically balance the playing field, because
  

12   I represent dairy procedures in all 50 states.
  

13      Q.  And what, based upon that policy, if adoption of a
  

14   California Federal Order did not benefit dairy farmers
  

15   nationwide, how would that fit into the National Farmers Union
  

16   policy?
  

17      A.  The special order of business which highlights our
  

18   policy or brings something forth for us to work on more
  

19   specifically that year, is directed towards California
  

20   dairymen.  But due to the economic impact that California and
  

21   dairy production has on the rest of the country, a proposal
  

22   that would make the current system better for producers and
  

23   help increase the farm gate price, would be beneficial, and
  

24   through, since the proposals 1 and 2 were not available at the
  

25   time when we held our annual convention, this testimony was
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 1   written within the last two weeks.  And by our evaluation,
  

 2   Proposal 1 would still be the best direction to go, and would
  

 3   benefit California producers and would still help US dairymen
  

 4   across the country.
  

 5      Q.  So since your testimony was written and the decision
  

 6   was made within the last two weeks, did you review USDA's
  

 7   preliminary economic impact analysis that was issued in August
  

 8   of this year?
  

 9      A.  I personally did not.
  

10      Q.  Did you know whether your staff reviewed it?
  

11      A.  Yes, it did.
  

12      Q.  Did anyone in your staff point out that according to
  

13   USDA's preliminary impact analysis, dated August 2015, that in
  

14   the Federal Orders, that in fact, while California statistical
  

15   uniform price would go up, that in all other Federal Orders
  

16   that particular price would go down?
  

17      A.  So as we also know milk price --
  

18       JUDGE CLIFTON:  Before you explain --
  

19       MR. GOULE:  Answer his question.  No, I didn't.  No, that
  

20   was not pointed out.
  

21       JUDGE CLIFTON:  Okay.  Now you may explain.
  

22       MR. GOULE:  Thank you.  We all know that milk prices are
  

23   cyclical.  We, luckily over the past couple years, the states
  

24   that are in the Federal Milk Marketing Order have seen good
  

25   dairy prices, but when you compare it with the prices that have
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 1   been here in the State of California, California is still lower
  

 2   than the rest of the states that are currently participating in
  

 3   the Federal Milk Marketing Order.
  

 4   BY MR. ENGLISH:
  

 5      Q.  So I just want to go back to your statement on page 1
  

 6   where your policy is that "California a Federal Order, which
  

 7   will benefit all dairy procedures nationwide."  Is that
  

 8   statement, "which will benefit all dairy producers nationwide,"
  

 9   consistent with the USDA preliminary economic impact analysis
  

10   that says that statistically uniform prices, blend prices, and
  

11   tests, and producer revenues, with the exception of Arizona
  

12   which would just be zero, would be negatively impacted if the
  

13   Cooperative proposal is adopted?
  

14      A.  Could you repeat the question?
  

15      Q.  So taking into consideration your policy statement on
  

16   page 1 with the clause that says "which will benefit all dairy
  

17   producers nationwide," how is that consistent with USDA's
  

18   preliminary economic impact analysis from August of 2015 that
  

19   says that for statical uniform prices or the existing Federal
  

20   Orders, they will all be down.  That the blend prices that test
  

21   for existing federal prices, they will all be down -- Federal
  

22   Orders, I'm sorry, and that as to producer revenue changes,
  

23   with the exception of Arizona which is a net of zero, that they
  

24   will all be down?
  

25      A.  So I think we need to focus on the word preliminary and
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 1   the fact that we do not know exactly what is going to happen
  

 2   until one of the proposals is adopted.
  

 3          But through our justification, and our looking at the
  

 4   proposals, Proposal Number 1 is still the best for dairy
  

 5   farmers here in California.
  

 6      Q.  So the bottom line is you just didn't consider USDA's
  

 7   preliminary economic analysis in this testimony?
  

 8      A.  When we look at preliminary, we look at the word
  

 9   exactly what it is, is preliminary.  A lot of times we look at
  

10   policy that comes out of the USDA, just like with any
  

11   economics, we don't know exactly what's going to happen until
  

12   the policy is put in place.
  

13      Q.  So what if the final economic analysis by USDA,
  

14   indicates that producer prices outside of California and the
  

15   existing Federal Order system will be down?
  

16      A.  Then in 2016 that will give our delegates an
  

17   opportunity to rethink about their policy, but this is
  

18   currently where our policy stands.
  

19      Q.  Thank you.  So at the bottom of page 1 you say, "as you
  

20   all know," I think you might have actually said "as we all
  

21   know," but I think your statement in the -- what has been
  

22   marked as Exhibit 49 is, "as you all know, the differences
  

23   between the Federal system and the California system has
  

24   resulted in disorderly market."
  

25          So first I want to focus on the differences, and that's
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 1   a plural word.  You have then referred to pronounced problem is
  

 2   the California 4b pricing.  What are the other differences that
  

 3   that sentence is referring to?  And I'm sorry, I keep saying
  

 4   bottom of page 1 and your testimony is double-spaced
  

 5      A.  No, no, that's my problem to deal with, not yours.
  

 6      Q.  Well, no, it's identifying the issue, so it is both our
  

 7   problems.  So do you know -- do you see where I am?
  

 8      A.  Yes, I do.
  

 9      Q.  Okay.  So you have used the plural word "differences"
  

10   after that your focus has been on the Class 4b comparison to
  

11   Federal Order Class III.  When you use the plural differences,
  

12   what are you referring to in addition to the 4b, Class III
  

13   issue?
  

14      A.  So in the 2008 Farm Bill we had a margin.  We had the
  

15   Dairy Product Price Support Program, which basically set prices
  

16   for dairy products.  And then when we went to 2014, we moved to
  

17   a Margin Revenue Insurance Program, which is what a lot of the
  

18   different commodities have moved to.
  

19          And the way the California Federal -- or the way the
  

20   California marketing system is set up, it hinders California
  

21   dairies from being able to fully utilize the margin revenue
  

22   system, and to hedge based off the open market because of the
  

23   way your system is set up.  So between the differences between
  

24   Class III and Class 4b, that is one difference; and weakening
  

25   the tool that we put the 2014 Farm Bill of Margin Revenue
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 1   Insurance, that would be a second difference making it more
  

 2   difficult for dairy producers here in California.
  

 3      Q.  Okay.  I'm going to come back to that in a moment.  So
  

 4   you have the 4b, Class III issue, and then its relationship to
  

 5   the Margin Insurance Protection Program and the further
  

 6   relationship to risk management, correct?
  

 7      A.  Yes.
  

 8      Q.  Okay.  What other differences, if any, are there other
  

 9   than those three?
  

10      A.  Those would be the two main ones that we focused on.
  

11      Q.  Okay.  It was, just to be clear, and we have done this
  

12   exercise recently, so just to be clear, you said main ones.
  

13   But any others that you want to inform this record about?
  

14      A.  I mean, you can look at the testimony, it also talks
  

15   about the fact that rarely, you know, if you are in the Federal
  

16   Milk Marketing Order, rarely is Class III and 4 equal.  But
  

17   when you come to California, you got 4b that have been, that
  

18   have caused a negative impact on our producers.  So you have
  

19   basically got two competing systems here with a state that
  

20   produces 80 percent of our milk in the United States, that is
  

21   directly in conflict with all the other large dairy producing
  

22   states that are in the Federal Milk Marketing Order.
  

23          And so by the time you break the Class III and the 4b
  

24   issue out of the toolbox, because that weakens your ability,
  

25   when you make the Margin Revenue Insurance Program, which is
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 1   the only safety net available to dairy producers right now, and
  

 2   you weaken that or make it more difficult to use, and then you
  

 3   talk about the Class III and Class 4b being equal or being
  

 4   close together, making a negative impact on dairy producers,
  

 5   all of which lower the farm gate price for dairy producers in
  

 6   California, reduce their ability to use risk management tools,
  

 7   and again, that's why I go back to the Cooperative proposal to
  

 8   help and bring dairy producers back into the Federal Milk
  

 9   Marketing Order.
  

10      Q.  Okay.  And any other differences that you want to put
  

11   in the record?
  

12      A.  No.
  

13      Q.  So I'm going to skip ahead and come back to this series
  

14   of sentences, because you brought up the risk management issue,
  

15   and you have referred to the weakly stocked toolbox, and the
  

16   inability, or the lack of ability, to use the futures market.
  

17          Are you aware of sophisticated risk management tools
  

18   that California producers can use to create effectively a
  

19   synthetic overbase futures product?
  

20      A.  I would not be able to speak to that specifically.
  

21      Q.  So now go back to where we were with respect to the
  

22   differences.  And your statement is, as you know, the
  

23   differences between the Federal system and the California
  

24   system has resulted in disorderly marketing.  So what is your
  

25   definition of disorderly marketing for this record?
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 1      A.  Per capita, when you look across the country, and by
  

 2   state that is, by states that are currently in the Federal Milk
  

 3   Marketing Order and how many dairymen have gone out of business
  

 4   in those states compared to the percentage of how many have
  

 5   gone out of business in the State of California, clearly the
  

 6   system here is not working as efficiently.  I would personally
  

 7   say it's broken.
  

 8      Q.  Do you have that data for the record?
  

 9      A.  Not in this testimony.  But I do from my years on the
  

10   Hill as Livestock Dairy and Poultry Staff Director.  And I do
  

11   know that the USDA has the ability and does have the data from
  

12   the ag system of how many dairies have gone out of business or
  

13   left each of the states.  That would not be difficult to
  

14   obtain.
  

15      Q.  Give me a second.  If the record evidence later showed
  

16   that that is an inaccurate statement, how would you revise your
  

17   testimony?
  

18       JUDGE CLIFTON:  You don't have to answer that.  You can
  

19   try.  I mean, if you don't know what it is you would be looking
  

20   at.  So --
  

21       MR. BESHORE:  Well, I object to that question.  He has no
  

22   idea what he's looking at, how can he possibly answer that?  I
  

23   object.
  

24       MR. GOULE:  I prefer not to -- I prefer not to answer that
  

25   question.
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 1       MR. ENGLISH:  Just give me a second, your Honor.
  

 2       MR. GOULE:  First objection of the day, I must be doing
  

 3   something right.  Just teasing.
  

 4       MR. ENGLISH:  I'm trying to find one thing, your Honor, why
  

 5   don't we take a break, probably be more efficient that way.
  

 6       JUDGE CLIFTON:  I like that plan.  I'd like two assignments
  

 7   during the break.  You do whatever you are going to do,
  

 8   Mr. English.  And if you, sir, would contact your office and
  

 9   teach us what we see in this chart.
  

10       MR. GOULE:  Yes, ma'am.  Yes, your Honor.
  

11       JUDGE CLIFTON:  This chart has a lot of information so I
  

12   think it will be very helpful if you explain it to us.
  

13       MR. GOULE:  Yes, ma'am.
  

14       JUDGE CLIFTON:  All right?  We normally take 15 minutes.  I
  

15   would like to do that.  It is now 10:40.  Please be back ready
  

16   to go at 10:55.
  

17       (Whereupon, a break was taken.)
  

18       JUDGE CLIFTON:  Let's go back on record.  We are back on
  

19   record now at 10:59.
  

20           Mr. English, you may resume your cross-examination of
  

21   Mr. Goule.
  

22   BY MR. ENGLISH:
  

23      Q.  So during the break I took the opportunity to talk with
  

24   the court reporter and look at the answer, so I just want to go
  

25   back over the answer that gave rise to my remaining questions.
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 1   Because I think, I want to see if I can rephrase your answer
  

 2   just to make sure I have got it correct, because you were
  

 3   talking about sort of efficiencies and things like that.  But
  

 4   were you saying in your comparison of the loss of California
  

 5   farms, that it is your testimony that that loss is greater in
  

 6   California on a percentage basis than in other parts of the
  

 7   country?
  

 8      A.  Yes.
  

 9      Q.  Okay.  And that is one, I want to explore others, but
  

10   that is one basis for your response to my question of what is
  

11   disorderly marketing, correct?  That -- that fact to you
  

12   presents evidence that there's disorderly marketing; is that
  

13   correct?
  

14      A.  Yes.
  

15      Q.  So putting that aside for a moment.  What, if any,
  

16   other definitions do you have for disorderly marketing to
  

17   describe?
  

18      A.  Disorderly market is a adjective or a description of
  

19   how the California system is perceived.  It does not have
  

20   actual parameters around how the market should function.  So
  

21   we're using it as adjectives.
  

22      Q.  So what is it that it is or isn't doing that makes it
  

23   not functioning correctly?
  

24      A.  I think you're actually using a better word, it is
  

25   dysfunctional better than disorderly.  And I think we have
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 1   outlined the differences of weakened or less number of tools
  

 2   the dairy farmers can use for risk management; the lower farm
  

 3   grade prices here in California compared to other countries;
  

 4   and the staggering number of dairies that have closed.  So
  

 5   maybe disorderly is not the best word, but dysfunctional
  

 6   compared to the rest of the Federal Milk Marketing Order would
  

 7   be a better description.
  

 8      Q.  Okay.  And that, in summary, is what your testimony is
  

 9   about with respect to that particular sentence?
  

10      A.  Yes.
  

11       JUDGE CLIFTON:  When you said California has lower farm
  

12   gate prices than other countries?
  

13       MR. GOULE:  Counties, I meant states, sorry.
  

14       JUDGE CLIFTON:  Okay.
  

15       MR. ENGLISH:  Thank you for catching that, your Honor.
  

16       MR. GOULE:  I meant states.
  

17   BY MR. ENGLISH:
  

18      Q.  So I do want to turn last to Figure 2, and so I guess
  

19   it would be appropriate to, if you have the information of
  

20   where that came from, as far as I'm concerned, your Honor, then
  

21   now would be a good time to talk about that so that we, just
  

22   there's no point in me asking questions about it and his not
  

23   knowing responses.
  

24      A.  And I also went and got a record copy of the testimony
  

25   so we are all on the same page.
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 1          Figure 2 that is entitled "California Milk Production
  

 2   and Prices Received, 2013 through 2015," it was published by
  

 3   EIS using NASS data under a title called ERS-California Drought
  

 4   Farm and Food Impact.  It was last updated June 25th of 2015.
  

 5   Alex Milton at the USDA is the key contact for the chart.  And
  

 6   your Honor, I actually have the website, it is rather long, I'm
  

 7   happy to cite it for the record.
  

 8       JUDGE CLIFTON:  Yes, slowly please, so we can capture it.
  

 9       MR. GOULE:
  

10   Http://www.ERS.USDA.gov/Topics/in-the-news/California-drought-
  

11   farm-and-food-impacts/California-drought-livestock -- dairy --
  

12   and-poultry-sectors.ASPX.
  

13           And if your Honor would like, I'm happy to give this to
  

14   the court reporter if she would need it.  That's a long title.
  

15       JUDGE CLIFTON:  She nodded yes, so afterwards you can do
  

16   that.
  

17           So when I was copying just hearing you, I wrote down
  

18   the wrong spelling of livestock because I put a B where it's
  

19   obviously supposed to be a V like Victor.  Okay.  Well, that
  

20   website certainly describes what's depicted.
  

21       MR. GOULE:  Yes, ma'am.
  

22           Further describing the chart, the first -- and I'm
  

23   sorry that it was not in color, so let's talk about the bars.
  

24           The first bar is clearly the production for 2013; the
  

25   darker bar in the middle is the production for 2014; the next
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 1   bar is the production for 2015.
  

 2           The top price line is 2014; the lower price line or the
  

 3   middle, I guess it would be middle price line would be 2013;
  

 4   and the shortest price line clearly going only from January to
  

 5   April is the price for 2015.
  

 6           That's all the information I have on the chart.
  

 7   BY MR. ENGLISH:
  

 8      Q.  Okay.  Well, I attempted to duplicate that and it says
  

 9   the shrink is broken, but that's probably just me.  All right.
  

10   So it's published by ERS but ERS is relying on NASS data,
  

11   correct?
  

12      A.  That is our understanding from the way that it is
  

13   sourced.
  

14      Q.  Fair to say that you, in your work on Capital Hill and
  

15   otherwise, don't have a high opinion of NASS data?
  

16      A.  NASS can have its challenges depending on what is
  

17   having producers fill out their forms and return the
  

18   information back to them.
  

19      Q.  In fact, in a different setting, one of my colleagues
  

20   recently examined you on a deposition, correct?
  

21      A.  Correct.
  

22      Q.  And that was back on July 23, 2015, correct?
  

23      A.  Correct.  Yes.
  

24      Q.  And in that examination did you not say as to NASS,
  

25   "garbage in, garbage out?"
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 1       MR. BESHORE:  Your Honor, I would like to object to the
  

 2   interrogating the witness about testimony given at another,
  

 3   somewhere else, another venue, another place.  Quite tangential
  

 4   to, if at all relevant to what he gave here.
  

 5       JUDGE CLIFTON:  No, not tangential, clearly relevant.  If
  

 6   this is based on NASS statistics and there's some difficulty
  

 7   with NASS statistics, we'd all need to know that.  The
  

 8   objection is overruled.  You may answer.
  

 9       MR. GOULE:  That is what I said during that other
  

10   deposition.
  

11       MR. ENGLISH:  Thank you, I have no further questions.
  

12       JUDGE CLIFTON:  You have already partially explained that,
  

13   Mr. Goule, by saying that NASS can have its challenges
  

14   depending on how many producers fill out their farms and send
  

15   them back in.  Are you aware of any other potential, what shall
  

16   I say, inaccuracies that might result in relying on NASS
  

17   statistics?  And you can limit it just to this chart, that's
  

18   what we're dealing with now.
  

19       MR. GOULE:  Sure.  So this chart is clearly a snapshot in
  

20   time of what they have covered.  What I don't know, and I think
  

21   would be a question that the USDA would be able to answer, is
  

22   if ERS goes back and reuses data from a different agency, is it
  

23   peer reviewed and checked?  I don't know the answer to that.
  

24           I know that the source where we found it from was the
  

25   Economic Research Service and not the National Agricultural
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 1   Statistics Service, and my former comments from a completely
  

 2   different situation was based strictly on NASS, which relies on
  

 3   producers returning information back into them and ERS is not
  

 4   set up the same way.  So there is a possibility that this
  

 5   information could be more accurate.
  

 6       JUDGE CLIFTON:  Who next has questions for Mr. Goule?
  

 7                        CROSS-EXAMINATION
  

 8   BY MR. VANDENHEUVEL:
  

 9      Q.  Good morning.  Rob Vandenheuvel, Milk Producers
  

10   Council.
  

11          I wanted to follow up on a couple of questions you had
  

12   responded to by Mr. English, and I'll start with the study or
  

13   the preliminary analyses that USDA conducted.  I understand
  

14   that you haven't read it, but I would like to ask you some more
  

15   general questions, and then also some questions specifically
  

16   about the study, and what you might, what your action might be.
  

17          In your time at the House Agriculture Committee, did
  

18   you deal with macroeconomic simulation models, estimates, or
  

19   forecasts of what would happened under this policy or that
  

20   policy?
  

21      A.  Yes, I did.
  

22      Q.  So farm bills, what would be the impact going forward
  

23   the next five or ten years under this policy versus a different
  

24   version of that language or what not?
  

25      A.  Yes.
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 1      Q.  Okay.  And as you know, or would you agree that those
  

 2   models are limited to, they don't necessarily think, but rather
  

 3   respond to data that's inputted and what the model calculations
  

 4   assume the outputted activity would be pursuant to what you put
  

 5   into the model?  Kind of a complicated way of asking the
  

 6   question.  They don't -- they are very straightforward is what
  

 7   I'm trying to ascertain.  They don't -- they don't -- they
  

 8   can't consider every variable, they are limited to what the
  

 9   model is designed to predict?
  

10      A.  Yes, I would agree with that.  I think that's why I
  

11   specifically emphasized the word preliminary, and I think you
  

12   also need to emphasize the word it is a model, so it is not
  

13   reality.
  

14      Q.  Okay.  Fair point.  Fair point.  We had some discussion
  

15   about this particular model earlier in the hearing on days that
  

16   you were not able to attend, but there was a lot of discussion
  

17   about the baseline of this model.  And you understand that any
  

18   model, they have to create a baseline by which to compare the
  

19   future projections to.  It was identified that in this baseline
  

20   model of California's milk production, assuming no changes,
  

21   assuming a baseline, would increase from 41.3 billion pounds of
  

22   production in 2013, to 66.6 billion pounds of production in
  

23   2024.  That is 61 percent in 12 years.
  

24          Do you have experience in other agriculture commodities
  

25   besides dairy in your portfolio of issues?
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 1      A.  Yes, I do.
  

 2      Q.  Given your knowledge of California, are you aware that
  

 3   California is in the process of having some of our dairies sold
  

 4   to permanent tree crops and torn down, likely never to be a
  

 5   dairy again, but be producing acres for tree crops, almonds,
  

 6   pistachios, etcetera?
  

 7      A.  Yes, I am aware of that situation.
  

 8      Q.  So given what you know about that, given what you know
  

 9   about the regulatory climate in California, would you, as
  

10   someone analyzing this particular study, have a lot of question
  

11   as to whether we would actually see 61 percent increase in
  

12   California milk production over the next 12 years?
  

13      A.  I would find that to be an extremely difficult goal to
  

14   reach and highly unlikely.
  

15      Q.  And that's the baseline under the model that
  

16   Mr. English questioned you on, or that you had acknowledged
  

17   that you hadn't a chance to fully review.  It is assumed that
  

18   California dairy producers would be paid a higher overall blend
  

19   price as a result of Proposal Number 1, and that as a result of
  

20   that, California producers would increase production over this
  

21   baseline that I just mentioned, by an additional 500 million
  

22   pounds of milk per year, would your feeling of caution or
  

23   questions about the baseline also apply to those assumptions
  

24   that we would not only meet these baseline figures, but go
  

25   above that based on your knowledge of, you know, the dairy
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 1   industry's outlook for land use competing with the current
  

 2   crops?
  

 3       MR. ENGLISH:  Your Honor, I object.  The question said that
  

 4   a model assumes certain things.  And I think that's a
  

 5   restatement of what the model does.  And I think the question
  

 6   is not a fair question, given what we have heard is the
  

 7   testimony about the model.
  

 8       JUDGE CLIFTON:  Well, just a minute, Mr. English, come
  

 9   back.  There are assumptions in any kind of an economic
  

10   analysis, are there not?
  

11       MR. ENGLISH:  But this one assumed price issues, and I
  

12   think that given the proposals, it wasn't assuming price
  

13   issues, it was actually using real prices built into the model.
  

14   So that was -- his underlying statement very early on in that
  

15   very long question, tied assumption to prices.  And the
  

16   proposals have impacts on prices that are built into them that
  

17   are not assumptions, that's the part I object to.
  

18       JUDGE CLIFTON:  Understood.  Your objection is noted.
  

19   Mr. Vandenheuvel, you may either reword your question or not,
  

20   and I'll ask the witness to field the question.
  

21   BY MR. VANDENHEUVEL:
  

22      Q.  All right.  In a model, an economic model, trying to
  

23   predict what would happen under a given set of circumstances,
  

24   not -- scratch that.
  

25           Well, I think -- I think I have made my point, your
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 1   Honor.
  

 2           You would agree that it's very difficult to predict,
  

 3   using a model, exactly what would happen, when we know that
  

 4   there's an element of uncertainty with any given model.  The
  

 5   data, though, that is derived from these models can be subject
  

 6   to change based on different assumptions built into the model.
  

 7   You would agree with that?  As the assumptions change, the
  

 8   models, the results would change, correct?
  

 9      A.  Correct.  As you add or subtract any variable, the
  

10   outcome of any model would change.
  

11      Q.  So, you know, this particular model has built into it a
  

12   feature that predicts that additional revenue generated for
  

13   California producers would result in significant additional
  

14   milk production, and that's just the way the model, as we
  

15   understand it, is written.  But if that production did not
  

16   actually end up occurring, you would get different results
  

17   expected out of that policy change, correct?
  

18      A.  That's correct.  And I am actually going to break one
  

19   of my own rules and elaborate on that.
  

20          With what we know that is going on here in California,
  

21   as these dairies go out of business and are moving to other
  

22   predominantly specialty crops, having worked in agriculture for
  

23   15 years in Washington, once you go out of business in dairy,
  

24   you usually don't come back.  So the chances of you picking up
  

25   additional dairy producers back to even where you were just
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 1   five or six years ago, I think is going to be quite difficult.
  

 2      Q.  So going back to my original point, your statement at
  

 3   the question that Mr. English had asked was had you considered
  

 4   these things.  And, you know, you admitted you had not read the
  

 5   study.  But given what you know about the limitation of
  

 6   macroeconomic modeling, is it entirely possible, if not likely,
  

 7   that you would have still supported Proposal Number 1 because
  

 8   of your past experience dealing with models and the uncertainty
  

 9   that surrounds them?
  

10      A.  Yes.
  

11      Q.  All right.  Thank you.  And then the other question I
  

12   wanted to ask is, you had responded to some questions about
  

13   disorderly marketing, and I know that you changed the
  

14   terminology to dysfunctional.  But you are aware that
  

15   California's Class 2 and Class 3 have a different price
  

16   discovery mechanism and different schedules of announcements
  

17   with regard to how advanced they are versus the California II
  

18   class, and that that creates month-to-month, as was talked
  

19   about earlier in this hearing, gaps that vary and that could
  

20   create some disorderly marketing amongst those handlers and
  

21   those purchasers of milk?
  

22      A.  I am aware of that.  And it not only produces gaps, but
  

23   it definitely decreases transparency and harmony of what's
  

24   actually happening here in your market in California.
  

25      Q.  And you're aware that California's State Order is
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 1   unable to regulate interstate transactions due to previous
  

 2   court decisions, and that that also could potentially create
  

 3   disorderly marketing conditions having some products brought to
  

 4   market under a no regulatory scheme, as opposed to under the
  

 5   California State Order?
  

 6      A.  I am.  California is surround by several states that
  

 7   are not in the Milk Marketing Order.
  

 8      Q.  And you are aware that this morning we heard about
  

 9   producer-handler provisions in the Federal Orders around the
  

10   county that differ from the way we do producer-handler
  

11   regulations here in the State of California, and that that also
  

12   could create some differences or disorderly marketing
  

13   conditions amongst handlers?
  

14      A.  Yes.
  

15      Q.  Thank you, very much.
  

16                        CROSS-EXAMINATION
  

17   BY DR.  SCHIEK:
  

18      Q.  Good morning, William Schiek, S-C-H-I-E-K, for the
  

19   Dairy Institute of California.
  

20          Mr. Goule, I just, I think I have a number of
  

21   clarifying questions, for the most part.  I was -- and I may
  

22   have missed this in your opening statement, if I do -- if I
  

23   did, I apologize.  But how many dairy farmers does NFU
  

24   represent in California?
  

25      A.  So we are a federation, National Farmers Union, so we
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 1   are made up, we have a California Farmers Union that has 1250
  

 2   members.  Their membership and what they produce is actually
  

 3   held at the state level, so I don't know specifically how many
  

 4   are in their California Farmers Union.
  

 5      Q.  Okay.
  

 6      A.  I just know we have 1250 members here in the state.
  

 7      Q.  So you would not know, then, how the size of your
  

 8   members in California compares to either the average for
  

 9   California or National average of your members?
  

10      A.  That are dairymen?
  

11      Q.  Yes.
  

12      A.  No.
  

13      Q.  Okay.
  

14      A.  Within my own organization?
  

15      Q.  Right.  And am I also correct in assuming you wouldn't
  

16   know how the cost of production of the NFU dairy farm members
  

17   in California would compare to the average cost of production
  

18   for dairy farms in California, or the average cost of
  

19   production for the nation as a whole, or for members, say, in
  

20   Wisconsin or other parts of the country?
  

21      A.  Not from my position that I currently hold at National
  

22   Farmers Union, but the years I spent on the House Agriculture
  

23   Committee, and we didn't just have those three hearings after
  

24   the dairy crisis, we had hearing on the Farm Bill for 2008, so
  

25   throughout my tenure on the Hill, I'm going to estimate that I
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 1   put, organized myself, and pulled together at least 10 to 15
  

 2   hearings specifically on dairy, where we had each of the five
  

 3   major regions represented at each of those hearings, and cost
  

 4   of production was always brought up.  So though I may not know
  

 5   that information for National Farmers Union, I am acutely aware
  

 6   of the differences in cost of production across the country in
  

 7   California is by far the highest.
  

 8      Q.  Highest cost of production in the country?
  

 9      A.  Across the average.
  

10      Q.  Okay.
  

11       JUDGE CLIFTON:  I want to make sure I understand what you
  

12   are saying.  Can you start by telling me what the five regions
  

13   are?
  

14       MR. GOULE:  Well, we broke them down.  So the House Ag
  

15   Committee, the way we did it was, we would have someone from
  

16   the Northeast, and just to be very honest, I mean, it is
  

17   Congress so there's not a lot of rules.  Sometimes Northeast
  

18   included New England and Pennsylvania, sometimes it didn't.
  

19   And then we always had someone from the Upper Midwest, from
  

20   Minnesota, Wisconsin, so ones of those states.  We always had a
  

21   California witness, we always had someone usually either from
  

22   Texas or New Mexico.  We usually had someone from the Southeast
  

23   because they have a lot of different problems due to humidity
  

24   and heat and size of the herd, they also have a fluid milk
  

25   issue.  And then someone from the Northwest, I'm sorry, I
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 1   should have said six regions.
  

 2           But every hearing I can guarantee, whether we had two
  

 3   witnesses or five witnesses, California was always invited
  

 4   because -- because of the unique system that you have out here
  

 5   and the fact that the prices out here were always lower than
  

 6   what we were experiencing across the country.  But that all,
  

 7   again, goes back to my time on the House Ag Committee, not as
  

 8   my current position at National Farmers Union
  

 9       JUDGE CLIFTON:  So when you talked about the cost of
  

10   production and then you said California is by far the highest,
  

11   and then you said on average.  What are you averaging?
  

12       MR. GOULE:  Well, you are currently facing one of the worst
  

13   droughts that you have ever had, so, I mean, it is even higher
  

14   now than it was say ten years ago, when your fields were in
  

15   alfalfa, or if you moved to closer to Minnesota and Wisconsin,
  

16   closer to the grain belt, you have shorter transportation cost,
  

17   you have got the availability of forage.  So the cost of
  

18   production as you move to the Midwest and closer to the
  

19   Mississippi, it's clearly lower due to the availability of feed
  

20   stock.  That's just one prime example.
  

21           The Eastern side of the United States is not currently
  

22   going through a drought, so of course your cost of production
  

23   here is even higher.  But even when you are in normal years,
  

24   you, California still has had a higher cost of production.  Or
  

25   from my experience, when we were taking testimony on the House
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 1   Agriculture Committee, when comparing it to dairy producers
  

 2   across the country, the California number was always higher.
  

 3       JUDGE CLIFTON:  Thank you.
  

 4   BY DR. SCHIEK:
  

 5      Q.  So if I can follow up on that a little bit more.  You
  

 6   have mentioned feed, feed costs are higher in California than
  

 7   other parts of the country.  Are you familiar with some work
  

 8   done by ERS that shows how cost of, total cost of production on
  

 9   a per hundredweight of milk basis varies with farm size or herd
  

10   size?  Are you familiar with that?
  

11      A.  I mean, if you are asking about a specific study, no.
  

12   If you are asking about those who produce their own forage and
  

13   feed rather than purchase it, yes, I am aware of that does
  

14   affect your cost of production.
  

15      Q.  Okay.  Just generally, would you agree with the
  

16   statement that on average, dairy farms of under a hundred dairy
  

17   cows, on average, have higher cost of production, total cost of
  

18   production per hundredweight of milk than dairy farms with a
  

19   thousand or more cows?  Would you agree with that statement?
  

20      A.  I would agree with that statement only with a caveat,
  

21   though.  When you start talking about dairy farms with a
  

22   hundred or less cattle, or cows, you are moving into New
  

23   England and a very niche market that are in the Federal Milk
  

24   Marketing Order and are receiving a much higher farm gate price
  

25   than what you are receiving here in California.
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 1      Q.  I understand.  I'm just asking about cost.
  

 2      A.  The cost would be higher.
  

 3      Q.  In smaller farms?
  

 4      A.  In smaller farms.
  

 5      Q.  Thank you.  You mentioned some CDFA data on cost of
  

 6   production, dairy cost, milk cost of production, for the second
  

 7   quarter of 2015.  And you report that the average cost to
  

 8   produce milk in the state is $18.74 per hundredweight.  And I
  

 9   pulled up that second quarter CDFA data.  I'm just, again, this
  

10   is a clarification.  I find the $18.74 number that I believe
  

11   you used.  And were you aware that that number includes
  

12   allowances for return on investment and return on management,
  

13   things that we normally pay out of profits?  So there is also a
  

14   number for the total cost of production, which is lower.  Were
  

15   you aware of that?
  

16      A.  I was not.
  

17      Q.  Okay.  You mentioned the mailbox price for May, which
  

18   is only one of the three months, excuse me, one of the three
  

19   months in the second quarter of the year.  Is that -- would you
  

20   agree with that?
  

21      A.  Yes.
  

22      Q.  May is only one month?
  

23      A.  Yes.
  

24      Q.  So you know it is $14.72 per hundredweight.  Were you
  

25   also aware that the mailbox price has marketing costs, like
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 1   hauling and assessments for promotion and those kinds of things
  

 2   already deducted from it?
  

 3      A.  Yes.
  

 4      Q.  Okay.  And were you aware that the cost of production
  

 5   number you cite actually has those costs in it, too?
  

 6      A.  No, I did not know.  I did not know the difference.  I
  

 7   did, all -- not all.  Farm gate prices across the country
  

 8   already have those things taken out as well.  That's why I'm
  

 9   more familiar with the farm gate price than I was the $18.74.
  

10      Q.  So would you agree that in order to get an apples to
  

11   apples comparison, you either have to add back into the price
  

12   the marketing costs, or you have to take them out of the cost
  

13   of production to avoid double counting?
  

14      A.  Yes, you would need to use the same variables.
  

15      Q.  Okay.  In looking at the second quarter, 2015, did you
  

16   look at similar data for 2014?  Just similar, the cost of
  

17   production data in California versus the mailbox price in 2014?
  

18      A.  No, I did not.
  

19      Q.  Okay.  If I told you that during that period prices
  

20   were higher than the cost of production by a significant
  

21   margin, would that surprise you?
  

22      A.  No, the chart, figure number 2 which we have now
  

23   figured out where that's at, actually demonstrates that.  But
  

24   if you look at 2013, you also see August, September, October,
  

25   November, and a little bit of December, where -- I'm sorry, I'm
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 1   backing up on that.  January, February, March, April, May,
  

 2   where you are actually losing money.  So the back -- the back
  

 3   chart does agree with that.
  

 4      Q.  I'm having trouble understanding that chart, because it
  

 5   appears to be a chart that plots production against price.  I
  

 6   don't know that I can see any margin or relationship to cost
  

 7   here.  So I'm wondering how I would know that you are losing
  

 8   money from this chart.
  

 9      A.  Well, I can tell you for the first half of 2015, I
  

10   haven't had any phone calls from California, but all through
  

11   2013 my phone rang everyday.
  

12      Q.  Okay.  But you would agree this chart doesn't show
  

13   anything?
  

14      A.  Probably not the best chart.
  

15      Q.  Okay.  You mentioned some information about the impact
  

16   of the drought in terms of dairy farmers, dairy farms exiting
  

17   the business.  I guess my question is there, do you have any
  

18   sense in terms of -- I think you talk about price being an
  

19   impact and the drought being an impact, do you have any sense
  

20   of the relative difference in terms of the importance of those
  

21   impacts?
  

22      A.  Well, I mean, it's not just dairy that's being impacted
  

23   by the drought.  You were losing dairies back in, I mean,
  

24   really you started losing dairies back in 2002, 2003.  But the
  

25   significant part of the loss was -- from what I have understood
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 1   from listening to the hearing a little bit, everybody is
  

 2   throwing out a different date.  But really we started noticing
  

 3   it in Congress in 2007, 2008, 2009, 2010, when California was
  

 4   not in a drought.  So that was based on other circumstances
  

 5   predominantly the marketing order that you have here that was
  

 6   driving producers out of the business.
  

 7          Now, in 2015, you are in the middle of your third or
  

 8   fourth year of a severe drought that is complicating things
  

 9   even further.  So they, even though we're, you are trying to
  

10   ask me to compare the two things, but we have got years where
  

11   were you losing dairymen, had suicide, and low dairy prices
  

12   when you did have not a drought.
  

13      Q.  Is it also true that in that period you reference,
  

14   2007, 2008, 2009, that feed prices spiked to levels that were,
  

15   hadn't been seen in a long time?
  

16      A.  Feed costs in certain commodities did go up.
  

17      Q.  Corn, for example?
  

18      A.  Corn did go up across the country, not just here in
  

19   California.
  

20      Q.  Right.  They did.  And would you say corn is a pretty
  

21   large part of the California dairy ration?
  

22      A.  Corn is a large part of dairy rations, but it could be
  

23   substituted for cheaper other commodities that were not seen,
  

24   the significant increase that we saw in corn.
  

25      Q.  Such as?
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 1      A.  I grew up on a dairy replacement, I grew up in Erath
  

 2   County, Texas, the largest dairy producer county in the State
  

 3   of Texas.  You can use cottonseed hulls.  There's, of course we
  

 4   used to use different varieties and versions of scillas, and
  

 5   some that did and did not use corn.
  

 6          So there -- and then with all the specialty crops and
  

 7   things that you have here in California, there are multiple
  

 8   ways to balance the dairy ration using less corn when corn is
  

 9   at a higher price.
  

10          I think it is important to note, too, that Minnesota,
  

11   Wisconsin, Texas, Portales, New Mexico, all these other states
  

12   that have significant dairy production, also use corn and still
  

13   yet we're able to manage through that crisis, yet they may have
  

14   lost some dairies, but still -- so to say that that was a key
  

15   issue here in California, it was experienced across the
  

16   country.
  

17      Q.  Okay.
  

18      A.  And corn prices have also gone back down.  As a matter
  

19   of fact, we're almost about to hit the target price in the Farm
  

20   Bill in many states that had dairy production, so I don't think
  

21   we can really point to corn as a production, cost of production
  

22   factor as much as we used to.
  

23      Q.  Okay.  Thank you.  That was a very complete answer.  I
  

24   was just asking about those years.  All right.  I think that's
  

25   all the questions I have for this witness.
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 1       JUDGE CLIFTON:  Dr. Schiek, I love your questions.  They
  

 2   are so practical.  Thank you.  Who else has questions for
  

 3   Mr. Goule?
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. SCHAEFER:
  

 6      Q.  Henry Schaefer from USDA.  Just a couple questions.
  

 7          I noticed in your, some answers to Mr. English's
  

 8   cross-examination, that you talked about the Federal Order
  

 9   returning to the, or California returning to the Federal Order.
  

10   Do you know for sure that they had ever been in a Federal
  

11   Order?
  

12      A.  I may have misspoke there.  I know this is the second
  

13   time we have put in a Farm Bill for California to have the
  

14   opportunity to rejoin the order.  I also know that California
  

15   could rejoin the order through a referendum process on its own,
  

16   but we have worked with Congress to put this in two separate
  

17   farm bills to start this process.
  

18          Before, so before the year 2000, no, I do not know if
  

19   California was ever in the marketing order itself, the Federal.
  

20      Q.  Thank you.  I believe, and we're going to follow up on
  

21   this, that they have never been in a Federal Order.  We believe
  

22   that they may have had some licenses back in the '30's, and
  

23   there was also some marketing agreements that may have been
  

24   possible.  But as far as the Federal Order as currently
  

25   constructed, I don't believe they have ever been in there.
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 1          I also believe that in one of the responses to one of
  

 2   the questions, you indicated that California had 80 percent of
  

 3   the milk production in the U.S.?
  

 4      A.  I said that, yes.
  

 5      Q.  That seems a little high.  And I believe the number is
  

 6   closer to 20 percent to 25 percent.
  

 7      A.  I'm sorry, I must have had them inverted.  It is the
  

 8   largest dairy producing state, that's probably a better way to
  

 9   say it.
  

10      Q.  Thank you very much, sir.
  

11      A.  Yes.
  

12                        CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Just a follow up question or two, Mr. Goule.
  

15          Thanks for the info on Figure 2 and its source.  I
  

16   think it is -- it is very useful, and I just want to look at
  

17   one set of information provided on Figure 2 of Exhibit 49.  And
  

18   that's 2015 Milk Production in California.
  

19           I believe you indicated that the third bar to the right
  

20   on the monthly information is 2015 for California; is that
  

21   correct?
  

22      A.  Yes, sir.
  

23      Q.  Okay.  And if I'm reading it right, in each case there
  

24   are, it just goes through April, so in each case, California's
  

25   production in 2015 is less than in 2014; is that correct?
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 1      A.  That's how I read the chart, yes.
  

 2      Q.  Okay.  So in noting that the preliminary, the impact
  

 3   analysis of the USDA that Mr. English asked you about was
  

 4   preliminary, as you probably noted.  Were you aware that in
  

 5   that preliminary study, the production baseline that had been
  

 6   used as reflected in Exhibit number 7 provided by USDA showed
  

 7   an increase from 2014 to 2015 for California milk production of
  

 8   6.5 percent, plus 6.5 percent in 2014 to 2015 was the baseline
  

 9   data input in the model.  Were you aware of that?
  

10      A.  I was not.
  

11      Q.  But so that's -- would that be just an example of how
  

12   when anybody's doing these models, when they are in advance of
  

13   actual data, you might not always get it right.
  

14      A.  Yes, I would agree with that.
  

15      Q.  And have you observed that from time to time in your
  

16   Congressional experience?
  

17      A.  Very much so.
  

18      Q.  So one question Mr. Vandenheuvel asked you with respect
  

19   to prices for Class 2 and 3 versus II and III, do you remember
  

20   that question?
  

21      A.  Yes.
  

22      Q.  And I think he just misspoke, I want to make sure the
  

23   record's clear.  He was comparing, you were comparing
  

24   California, which calls it Arabic 2 and 3, versus the Federal
  

25   system, which is Roman numeral II.
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 1      A.  Correct.
  

 2      Q.  Okay.  And then just?
  

 3       JUDGE CLIFTON:  Roman numeral II or Roman numeral III?
  

 4       MR. BESHORE:  II in that case, Federal Roman numeral II
  

 5   basically matches Arabic 2 and 3 in California.
  

 6   BY MR. BESHORE:
  

 7      Q.  Just one final question.  So Mr. English asked you
  

 8   about the Farmers Union, the National Farmers Union position
  

 9   taken at its convention, and the fact that economic projections
  

10   might suggest that a policy could have a, may have a somewhat
  

11   slightly negative impact in one area, and a positive impact in
  

12   another.  Would it be correct that, you know, your membership,
  

13   first of all, is evaluating things from the farmer perspective,
  

14   not necessarily from the perspective of running the economic
  

15   models themselves?
  

16      A.  Most definitely.  Our entire organization is made up of
  

17   just, not just, family farmers and ranchers, so they are
  

18   evaluating this from the milk check of what comes to their
  

19   dairy and cost of production and their personal experience is
  

20   what they bring to the policy to debate.
  

21      Q.  And when they look at things as a national organization
  

22   at a national convention, is it fair that they are looking for
  

23   the, they would be voting on a policy that they believe is best
  

24   collectively for the nation?
  

25      A.  At the annual convention, yes.  It is by majority, and
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 1   it is best for what -- so all 33 of our organized states get to
  

 2   vote, and I would agree with that statement, yes.
  

 3      Q.  Okay.  Thank you very much for, again, for coming.
  

 4      A.  Thank you.
  

 5      Q.  The other side of the country to be here.
  

 6       JUDGE CLIFTON:  I'll allow other questions.  There are a
  

 7   couple of little things I want to make sure I don't forget.
  

 8           Does anyone want to question Mr. Goule with regard to
  

 9   Exhibit 49 before you determine whether you object to its being
  

10   admitted into evidence?  There's no one.  Are there any
  

11   objections to Exhibit 49 being admitted?  There are none.
  

12   Exhibit 49 is admitted into evidence.
  

13           (Thereafter, Exhibit Number 49 was
  

14            received into evidence.)
  

15       JUDGE CLIFTON:  How do you spell the name of the place in
  

16   Texas that you are from?
  

17       MR. GOULE:  Oh, sure.  It's Stephenville, Texas,
  

18   S-T-E-P-H-E-N-V-I-L-L-E, and it's Erath County, E-R-A-T-H
  

19   County.  C-O-U-N-T-Y.
  

20       JUDGE CLIFTON:  What do you want to add to what you have
  

21   provided us so far?
  

22       MR. GOULE:  I think it's important -- I think that I bring
  

23   very unique view to this hearing.  Not only did I grow up in a
  

24   very large predominant dairy producing county with dairies all
  

25   around me, we raised dairy replacement heifers, so we were not
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 1   a dairy, let me be very clear.  We raised replacement heifers.
  

 2   Then I went to Texas A and M, got a degree in Animal Science,
  

 3   and worked in Washington DC for 15 years, and specifically
  

 4   agriculture policy, and with a very strong emphasis on
  

 5   livestock and dairy for seven years.  And then I have now been
  

 6   with NFU for six years where I have had an even broader
  

 7   experience.
  

 8           So though I am not a dairy Economist, I have worked
  

 9   with dairy, with national dairy federal policy, I have fielded
  

10   phone calls from dairymen from California almost my entire
  

11   professional career.
  

12           I can tell you when, as I have said earlier, we know
  

13   that milk prices are cyclical, it's almost sinusoidal, but I
  

14   can tell you more about the start of the downturn because
  

15   California starts calling me three months before any other
  

16   state, and California also stops calling me six months after
  

17   every other state has stopped.  And so I know that's not a very
  

18   technical answer, that's my experience coming from, working on
  

19   the Hill, the House Agriculture Committee, and the National
  

20   Farmers Union, and having a good basic understanding of the
  

21   safety nets and the programs out there for dairymen, and having
  

22   grown up around dairies my entire life.
  

23       JUDGE CLIFTON:  You mentioned that you worked for
  

24   Congressman Collin Peterson.  Would you spell his name, please?
  

25       MR. GOULE:  Sure.  C-O-L-L-I-N, P-E-T-E-R-S-O-N.  And he is

2023



TRANSCRIPT OF PROCEEDINGS - VOLUME X

 1   currently the ranking member of House Agriculture Committee.
  

 2   And from Minnesota's 7th Congressional District.
  

 3       JUDGE CLIFTON:  When you were talking about cyclical
  

 4   changes, you used a word I have never heard before.  It sounded
  

 5   like sinusoidal.
  

 6       MR. GOULE:  Sinusoidal?
  

 7       JUDGE CLIFTON:  What are you saying there?
  

 8       MR. GOULE:  It's a Trigonometry term.  It is a wave, it's a
  

 9   wave equation, where there's always peaks and valleys.
  

10       JUDGE CLIFTON:  Do you know how to spell it?
  

11       MR. GOULE:  Trigonometry?  No, I do not know how to spell
  

12   sinusoidal.
  

13       MR. ENGLISH:  Your Honor?  It's S-I-N-U-S-O-I-D-A-L.
  

14       JUDGE CLIFTON:  Before the AL, what letter?
  

15       MR. ENGLISH:  D as in dog.
  

16       JUDGE CLIFTON:  Okay.  Good.  Well, I took that course, but
  

17   I don't remember that term.
  

18       MR. GOULE:  And again, I was using it as an example, it is
  

19   not exact art in dairy pricing.
  

20       JUDGE CLIFTON:  All right.  You have given us plenty of
  

21   reason to understand the plight of California producers, but
  

22   isn't it true that very often a number of farms goes down, but
  

23   production doesn't go down?  Now, you have shown us some
  

24   figures that show production going down, but what factors are
  

25   important besides numbers of farms?
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 1       MR. GOULE:  That's a very subjective question.  For us, the
  

 2   National Farmers Union, the more farmers we have out there, the
  

 3   more family farmers that we have out there, the more people you
  

 4   have going in and buying trucks', and the more people you have,
  

 5   more families you have going to the hardware store; and the
  

 6   more families you have going to the grocery store.  And as you
  

 7   continue to put you dairies out of business, you are going to
  

 8   see larger and larger and larger dairies, and you are going to
  

 9   get to the point where you have caused such an increase in
  

10   concentration in your dairy production by having so few dairies
  

11   actually producing this 20 percent of the national average,
  

12   correct my statement there, you are decreasing competition.
  

13           And when you look across agriculture as a whole, we're
  

14   seeing significant concentration not only in dairy, but also in
  

15   meat processing and biotech trades, and things along those
  

16   lines.  And so, your Honor, you are correct in some instances
  

17   where you may be losing dairymen, but, and this graph here, of
  

18   course just went through the first part of 2015, you may see an
  

19   increase in production, but what you are seeing is a decrease
  

20   in family farmers and a decrease in jobs, which we find very
  

21   troubling.  Which will hurt California's overall economy, not
  

22   just your dairy production and dairy industry.
  

23       JUDGE CLIFTON:  Are there any questions for Mr. Goule?
  

24           Mr. Goule, it's 11:52.  It worked out well.  Thank you
  

25   very much.  You may step down.
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 1           We begin with the testimony of the third witness or
  

 2   would you prefer that we take a lunch break?  Begin?  Everyone
  

 3   is saying keep it going, we're good.
  

 4           Mr. Vandenheuvel, you may come forward.
  

 5           Ms. Frisius, shall we mark this one as Exhibit 50?
  

 6       MS. FRISIUS:  Yes.
  

 7       JUDGE CLIFTON:  We shall.  This will be Exhibit 50.
  

 8            (Thereafter, Exhibit Number 50 was marked
  

 9            for identification.)
  

10       JUDGE CLIFTON:  If you want a copy of Exhibit 50 and do not
  

11   yet have one, would you raise your hand?  That's good.  It
  

12   appears that we have an adequate number, and some left over for
  

13   the table that is to the right of most of the participants
  

14   here.  Thank you very much for providing those,
  

15   Mr. Vandenheuvel.
  

16           I'll swear you in in a seated position.  If you would
  

17   raise your right hand.  Do you solemnly swear or affirm under
  

18   penalty of perjury that the evidence you will present will be
  

19   the truth
  

20       MR. VANDENHEUVEL:  Yes.
  

21       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

22   name.
  

23       MR. VANDENHEUVEL:  My name is Rob Vandenheuvel,
  

24   V-A-N-D-E-N-H-E-U-V-E-L.
  

25       JUDGE CLIFTON:  Would you like to make preliminary remarks
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 1   before you go directly to Exhibit 50?
  

 2       MR. VANDENHEUVEL:  Any preliminary remarks I have included
  

 3   in the text of Exhibit 50.
  

 4       JUDGE CLIFTON:  All right.  You may proceed.
  

 5       MR. VANDENHEUVEL:  Thank you.
  

 6           Thank you for the opportunity to provide testimony
  

 7   today at this critical hearing impacting not only today's
  

 8   California dairy families, but the generations to come.  My
  

 9   name is Rob Vandenheuvel and I am the General Manager of Milk
  

10   Producers Council -- later I'll refer to it MPC -- a
  

11   producer-funded nonprofit trade association that has been
  

12   representing the interests of our member dairy families since
  

13   1949.  Our membership is currently made up of approximately 120
  

14   dairies throughout California, accounting for about ten percent
  

15   of the state's milking herd.  The positions I'm testifying to
  

16   today have been affirmed by our Board of Directors.
  

17           My experience in the industry goes back to my
  

18   childhood, growing up on a dairy farm in Chino, California --
  

19   that's in Southern California.  I worked on my family's dairy
  

20   as I attended college, obtaining my Bachelor's degree in
  

21   Business Administration from California State Polytechnic
  

22   University in Pomona.  Upon graduating from college, I moved to
  

23   Washington DC, where I worked from 2002 to 2007 in the U.S.
  

24   House Representatives Ways and Means Committee, most recently
  

25   serving as Press Secretary.  In 2007, I moved back to
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 1   California and took over as General Manager of MPC, where I
  

 2   have been the past eight years.
  

 3           In my role at MPC, I have been closely involved in the
  

 4   issues surrounding California's Milk Marketing Order.  I have
  

 5   testified on behalf of MPC at every one of the minimum price
  

 6   hearings held by the California Department of Food and
  

 7   Agriculture, or CDFA, during my tenure, and have participated
  

 8   in either authoring or co-authoring multiple proposals and
  

 9   alternative proposals.
  

10   Need for a Federal Milk Marketing Order
  

11           In the notice of hearing, USDA identified the purpose
  

12   of this hearing, including a determination of whether there is
  

13   a need -- whether there is need for a marketing agreement or
  

14   order regulating the handling of milk in the area.  Mr. Elvin
  

15   Hollon from Dairies Farmers of America -- that's America, not
  

16   American, that's a typo -- has laid out the expansive data
  

17   demonstrating a clear lack of orderly milk marketing in
  

18   California.  And while USDA's preliminary regulatory impact
  

19   analysis of proposals to establish a California Federal Milk
  

20   Marketing Order is a forward-looking analysis, the figures
  

21   represented in that report also speak volumes as to the
  

22   financial impact on California milk producers of continuing to
  

23   operate under the current state order, compared to the Federal,
  

24   proposed Federal Milk Marketing Order.
  

25           In addition to the lack of orderly milk marketing
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 1   within the State of California, this hearing also has great
  

 2   importance to the orderly milk, marketing of milk throughout
  

 3   the country.  Contrary to the characterization Mr. English made
  

 4   kin his opening that the "only reason" we're holding this
  

 5   hearing is related to a dry whey factor disparity in recent
  

 6   years.  The market disrupting problems of operating a separate
  

 7   California state order have long been identified.
  

 8           Nearly 30 years ago, pursuant to the 1985 Farm Bill,
  

 9   USDA established the "National Commission on Dairy Policy."
  

10           In fact, I would note here, Mr. George Mertens, who
  

11   previously testified in this hearing, mentioned his
  

12   participation in that committee or that commission.
  

13           Resuming the text.  This commission, which was made up
  

14   of 18 dairy producers from around the United States, including
  

15   two producers from California, was directed to "study and make
  

16   recommendations concerning future operation of the Federal
  

17   program established to support the price of milk marketed by
  

18   producers in the United States."  -- and that is from the
  

19   Legislative language of the 1985 Farm Bill.
  

20           In its final report and recommendation --
  

21       JUDGE CLIFTON:  Wait, you haven't read yet what's in
  

22   parentheses after the quote ends.
  

23       MR. VANDENHEUVEL:  Yes.  (The 1985 Farm Bill can be found
  

24   in a search of Public Law 99-198.)
  

25           In its final report and recommendation submitted to
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 1   then Secretary Richard Lyng -- Secretary of the USDA -- which
  

 2   was unanimously endorsed by the 18 participating producers, the
  

 3   commission specifically noted the market disrupting issues
  

 4   related to having a separate California State Marketing Order,
  

 5   going so far as to recommend that "Federal law should prohibit
  

 6   California or any other state from using a greater allowance to
  

 7   establish a Grade A price for milk for manufacturing butter,
  

 8   nonfat dry milk, and cheese."
  

 9           My point in bringing this up is that the issue of
  

10   operating a California State Marketing Order that discounts the
  

11   regulated price of milk relative to comparable regulated prices
  

12   used in Federal Milk Marketing areas, whether you use make
  

13   allowances or any other feature --
  

14       JUDGE CLIFTON:  I'm sorry, may not make a difference, but I
  

15   would like to you read again beginning with "comparable
  

16   regulated prices."
  

17       MR. VANDENHEUVEL:  Absolutely.  I'll start that sentence
  

18   over.
  

19           My point in bringing this up is that the issue of
  

20   operating a California State Marketing Order that discounts the
  

21   regulated price of milk relative to comparable regulated prices
  

22   used in Federal Milk Marketing Orders, whether due to make
  

23   allowances or any other feature of the various end product
  

24   pricing formulas, is a long-standing concern by dairy farmers
  

25   in California and throughout the United States.
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 1           Having said that, it is true that California dairy
  

 2   producers, through their cooperatives and trade associations,
  

 3   have aggressively pursued remedies in recent years to address
  

 4   the significant deficiencies of the California State Marketing
  

 5   Order that have been outlined in testimony during this hearing.
  

 6   Included in those efforts were numerous Administrative Hearings
  

 7   before the California Department of Food and Agriculture.
  

 8   Below is a list of those hearings from the past five years.
  

 9   Administrative Hearings Held in the Past Five Years
  

10           Number 1.  June 30 to July 1, 2011, was a hearing on
  

11   Class 4a and 4b minimum milk pricing formulas.
  

12           Number 2.  May 31 to June 1, 2012, was a hearing on
  

13   Class 4b minimum milk pricing formula.
  

14           Number 3.  December 21, 2012, was a hearing on
  

15   temporary adjustments to minimum price, minimum milk pricing
  

16   formulas for all classes.
  

17           Number 4.  April 4, 2013, was a hearing on
  

18   transportation credits and allowances.
  

19           Number 5.  May 20, 2013, was a hearing on temporary
  

20   adjustments to minimum milk pricing formulas for all classes.
  

21           Number 6.  September 12, 2013, was a hearing on
  

22   temporary adjustments to minimum milk pricing formulas for all
  

23   classes and proposals on the whey components of the Class 4b
  

24   minimum milk pricing formula.  And;
  

25           Number 7.  June 3, 2015, a hearing on temporary
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 1   adjustments to Class 4b, minimum milk pricing formula.
  

 2           Of the seven hearings listed above, six included
  

 3   significant testimony and discussion on minimum milk price
  

 4   formulas, with producer testimony focused on bringing closer
  

 5   alignment between California's monthly milk prices and those
  

 6   announced in the Federal Milk Marketing Orders.
  

 7       JUDGE CLIFTON:  Now, you have read it somewhat differently
  

 8   than you have written it, so do you mean to say California's
  

 9   monthly milk prices, or do you mean to say California's monthly
  

10   minimum prices?
  

11       MR. VANDENHEUVEL:  Milk could be added in there, but either
  

12   one is acceptable.  Monthly minimum milk prices.
  

13       JUDGE CLIFTON:  Good.  Thank you.
  

14       MR. VANDENHEUVEL:  This list does not include the six
  

15   hearings that were requested and denied during that same
  

16   period.
  

17           Despite the extensive time and effort invested over the
  

18   years and aggressively pursuing meaningful change to the
  

19   minimum price formulas, 2014 actually saw the widest gap in
  

20   recent history between California's Class 4b minimum price,
  

21   which accounts for the largest volume of milk among the five
  

22   classes, approximately 45 percent of milk produced and sold
  

23   within California, and the Federal Order Class III -- Class
  

24   Roman Numeral III price, an average gap of $2.41 per
  

25   hundredweight throughout the year.  To put it bluntly, the
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 1   efforts by producers and the representatives have failed, and
  

 2   after exhausting our options over the years to address this
  

 3   with CDFA, we are excited to have the opportunity to present
  

 4   testimony in support of a California Federal Milk Marketing
  

 5   Order.
  

 6   MPC Supports Proposal Number 1 -- Cooperative Proposal
  

 7           The Board of Directors for Milk Producers Council on
  

 8   behalf of the dairy families we represent, voted to fully
  

 9   support the proposal for a California Federal Milk Marketing
  

10   Order submitted by California Dairies, Incorporated; Dairy
  

11   Farmers of America; and Land O'Lakes -- referred to as Proposal
  

12   Number 1 in the hearing notice.
  

13           This endorsement came after analyzing the details of
  

14   the proposal.  My testimony today will outline some of the key
  

15   components of that proposal that led MPC to take the strong
  

16   position of support.
  

17   First, Proposal Number 1 establishes orderly milk marketing in
  

18   California.
  

19           Proposal Number 1 would result in California handlers
  

20   being required to pay regulated minimum prices in alignment
  

21   with regulated minimum prices paid throughout the other ten
  

22   Federal Milk Marketing Order areas.  While the estimated
  

23   impacts are indeed significant, such as the projection by USDA
  

24   Economists that California's all milk price would increase by
  

25   an average of $1.03 per hundredweight over the baseline from
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 1   2017 to 2024 under the Cooperative proposal, that really merely
  

 2   highlights just how significant the California State Order has
  

 3   discounted the regulated minimum prices in California.
  

 4           It is worth noting -- as this will likely get lost in
  

 5   future testimony given in this hearing -- that nothing in
  

 6   Proposal Number 1 suggests establishing California minimum
  

 7   prices above those regulated prices used in the other ten
  

 8   Federal Milk Marketing Orders, but rather that prices be
  

 9   established equal to those used in the other Federal Milk
  

10   Marketing Orders.
  

11           In addition, Proposal Number 1 restores orderly milk
  

12   marketing in California by using the Constitutionally-given
  

13   authority to regulate interstate commerce.  California's State
  

14   Marketing Order is simply incapable of establishing regulations
  

15   that apply to transactions outside of California, even if those
  

16   transactions result in unequal raw product cost among handlers
  

17   competing for markets within California.  Proposal Number 1
  

18   directly addresses the shortcoming by establishing definitions
  

19   of a "Pool Plant" that apply to any handler distributing dairy
  

20   products in California markets, regardless of what state that
  

21   plant is located.
  

22
  

23   Second, Proposal Number 1 respects and retains unique elements
  

24   of California's dairy industry.
  

25           California's dairy industry -- like any dairy industry
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 1   around the country -- has certain unique characteristics.
  

 2   Proposal Number 1 prioritizes several of those items of
  

 3   importance to our producer members.
  

 4   1.  California's quota program
  

 5           Since market-wide pooling was introduced in California
  

 6   in the 1960's, the California Department of Food and
  

 7   Agriculture has maintained a quota program.  This program has
  

 8   undergone various modifications over the years, but in its
  

 9   current form -- which has been stable since 1994 -- the program
  

10   provides a fixed premium payment for specific volumes of milk
  

11   sold by producers who own this quota.  Approximately $12
  

12   million of pool revenues are devoted to paying the premiums
  

13   associated with California's quota program.
  

14           It is important to note that the quota program is
  

15   essentially an agreement amongst the family of the California
  

16   producers on how our monthly pooled revenues are distributed.
  

17   It has no impact on the minimum prices paid for raw milk by
  

18   California handlers.  The quota holders receive the first
  

19   roughly $12 million per month from the pooled revenues.  After
  

20   that, the monies needed to fund the transportation subsidy
  

21   system -- which I will discuss in more detail later -- are
  

22   accounted for.  The remaining dollars are reblended across all
  

23   milk in the pool.  To put that $12 million into perspective, in
  

24   the first seven months of 2015, the total pooled -- the total
  

25   pooled revenue in California has averaged a little more than
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 1   $497 million per month.
  

 2           While it is true that the quota program has no impact
  

 3   on the minimum prices paid by handlers -- by California
  

 4   handlers -- I would actually argue that the program has a
  

 5   positive impact on supporting a reliable local milk supply for
  

 6   some of our handlers in areas that might otherwise be
  

 7   uncompetitive for a modern dairy.  For instance, the historic
  

 8   milk shed of the Chino Valley -- located approximately 40 miles
  

 9   east of Los Angeles -- continues to be the hope of a shrinking,
  

10   but significant, milk supply.  Those dairies, which were built
  

11   decades ago, do not allow for expansions needed to capture
  

12   economy to scale.  They are all also unable to produce much, if
  

13   any, of their forage and grain needs locally.  One way in which
  

14   those dairies have coped with the competitive disadvantage that
  

15   they might otherwise face, is by purchasing and owning quota,
  

16   thereby increasing revenues to their dairy without expanding
  

17   their operation.  This is just one example of how handlers in
  

18   those regions that need milk, are actually benefitting from the
  

19   convenience and lower cost of a local milk supply due to a
  

20   program that is producer run and producer funded.
  

21           Furthermore, the provisions of the 2014 Farm Bill
  

22   specifically give the USDA the "right to reblend and distribute
  

23   order receipts to recognize quota value."  MPC worked our
  

24   California Congressional representatives to secure that
  

25   opportunity, and are strongly supportive of its inclusion in
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 1   Proposal number 1.
  

 2   2.  Strong pooling regulations
  

 3           California's State Marketing Order requires that
  

 4   handlers pay classified minimum prices for all Grade A milk
  

 5   that is purchased.  This is not a requirement to buy all
  

 6   Grade A milk that is produced, but whatever Grade A milk a
  

 7   handler chooses to purchase must receive the minimum classified
  

 8   price regardless of pool participation.  MPC strongly supports
  

 9   the provisions of Proposal Number 1 that define California
  

10   plants that purchase California Grade A milk as pool plants in
  

11   addition to the other categories of pool plants.
  

12           MPC recognizes that other Federal Milk Marketing
  

13   Orders have various requirements for handlers to be classified
  

14   as pool plants, and we support the rights of the producers and
  

15   those orders to vote in favor of that language.  Milk Producers
  

16   Council believes that the goal of orderly milk marketing in
  

17   California is best served by a system of stable participation
  

18   in the pool.  Voluntary depooling on a month-to-month basis as
  

19   is being proposed in Proposal Number 2 by the Dairy Institute
  

20   of California is potentially destabilizing and threatens the
  

21   comprehensive approach toward orderly marketing taken by the
  

22   Cooperatives in Proposal Number 1.
  

23   3.  California's uniform blend prices for all producers
  

24           Earlier I spoke about the basic accounting of the
  

25   monthly pool revenues under the California State Marketing

2037



TRANSCRIPT OF PROCEEDINGS - VOLUME X

 1   Order, with the monies needed to fund the quota and
  

 2   transportation subsidy programs accounted for and the remaining
  

 3   dollars reblended across all pooled milk sold that month.  The
  

 4   prices calculated after that reblending is called "base" and
  

 5   "overbase milk."  Under the current regulations, both of these
  

 6   prices are identical and they both apply equally to every
  

 7   producer selling pooled milk, regardless of where that, where
  

 8   the dairy is located or where the milk is first delivered.
  

 9           MPC supports a continuation of this policy, as outlined
  

10   in the Cooperatives' Proposal Number 1.  We recognize that
  

11   other Federal Milk Marketing Orders have elected to establish
  

12   producer location differentials which aid in the facilitating
  

13   the movement of milk to deficit areas through higher
  

14   differentials.  However, as I will discuss momentarily,
  

15   Proposal Number 1 takes a much more direct approach in
  

16   facilitating that movement of milk in the form of a focused
  

17   producer-funded transportation subsidy program.  In the
  

18   interest of orderly marketing -- orderly milk marketing -- MPC
  

19   believes that is a much more efficient policy for a California
  

20   Federal Milk Marketing Order.
  

21   4.  Transportation subsidies to facilitate movement of milk
  

22   into California's deficit markets
  

23           As California's milk production has shifted away from
  

24   urban regions into the Central Valley, we have seen significant
  

25   milk deficits in the areas of Los Angeles, San Diego, and the
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 1   Bay Area.  In order to facilitate movement of milk for Class 1,
  

 2   2, 3 use in these regions, California producers have
  

 3   historically supported a system of transportation allowances
  

 4   that provides pool-funded direct subsidies to producers and
  

 5   cooperatives who serve the qualifying Class 1, 2, 3 plants in
  

 6   that area.
  

 7       JUDGE CLIFTON:  Your text says in "these" areas rather than
  

 8   in "that" area, which would you prefer?
  

 9       MR. VANDENHEUVEL:  In "these" areas of Los Angeles, San
  

10   Diego, and the Bay Area, so these areas would align with that.
  

11           While MPC has advocated in recent CDFA hearings to have
  

12   a surcharge added to the Class 1 minimum price in order to
  

13   partially fund this transportation subsidy program, we
  

14   nonetheless have supported its use as a focused and efficient
  

15   method of facilitating the movement of milk into deficit
  

16   regions, and agree with Cooperatives' decision to include a
  

17   very similar system in Proposal Number 1.
  

18   5.  California's enhanced standards for fluid milk products
  

19           California's enhanced standards for fluid milk products
  

20   sold in the state were established by the California
  

21   Legislature and are protected by Section 144 of the 1996 Farm
  

22   Bill -- and that's 7 USC 7254, is the citation.
  

23           While the issue of California's authority to maintain
  

24   the separate standards is outside of the scope of this hearing,
  

25   it is still a very relevant topic as the current State
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 1   Marketing Order, as well as both the Cooperatives' Proposal
  

 2   Number 1 and the Dairy Institute of California's Proposal
  

 3   Number 2 include a fortification credit in the calculation of a
  

 4   fluid milk handler's pool obligation providing a partial offset
  

 5   for the cost of purchasing the condensed skim or nonfat dry
  

 6   milk needed to meet the enhanced standard.  MPC supports the
  

 7   inclusion of this credit in California Federal Milk Marketing
  

 8   Order.
  

 9   A comprehensive approach
  

10           In summarizing MPC's support for Proposal Number 1, I
  

11   believe the five points above are a glimpse at what MPC would
  

12   describe as a sound comprehensive approach for a California
  

13   Federal Milk Marketing Order.  The items do not stand on their
  

14   own, but rather, represent various interrelated pieces of an
  

15   overall approach to achieve specific policies objectives.  And
  

16   the case of MPC, our policy objectives include (in no
  

17   particular order):
  

18           -  Integrity of the California market-wide pool;
  

19           -  A level playing field for producers -- and by that I
  

20              mean minimum milk prices that are aligned with
  

21              national prices for comparable milk;
  

22           -  A level playing field for processors -- and by that
  

23              I mean equal raw product costs within classes,
  

24              nationally competitive minimum prices, and support
  

25              for producer-funded initiatives to assist processors
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 1              in securing an adequate milk supply; and
  

 2           -  The protection of California's historical quota
  

 3              program.
  

 4           MPC believes Proposal Number 1 put forth by dairies,
  

 5   California Dairies, Inc. -- California Dairies, Incorporated,
  

 6   Dairy Farmers of America, and Land O'Lakes, uniquely meets all
  

 7   of these objectives resulting in orderly marketing of milk in
  

 8   California.
  

 9           That concludes my written testimony.
  

10       JUDGE CLIFTON:  I'm going to begin, Mr. Vandenheuvel, by
  

11   confirming with you that we will make just little changes in
  

12   the document, Exhibit 50.
  

13           On page 1, where Dairy Farmers of America has an "N" in
  

14   American, we'll strike the N.  Is that correct?
  

15       MR. VANDENHEUVEL:  Yes.  They are very American, but the
  

16   name is Dairy Farmers of America.
  

17       JUDGE CLIFTON:  That's under the heading, "need for a
  

18   Federal Milk Marketing Order" and it is the third line down.
  

19   All right.  We'll make that change on the record copies.
  

20           The next change we discussed was at the bottom of page
  

21   2.  You compare California's monthly minimum prices, and those
  

22   announced in the Federal Milk Marketing Orders.  We're going to
  

23   insert the word "milk" in the phrase "California's monthly
  

24   minimum milk prices" is that where we want it?
  

25       MR. VANDENHEUVEL:  That is fine.  To my knowledge, I think
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 1   those are the only minimum prices that are announced monthly by
  

 2   Federal Milk Marketing Orders, but including "milk" in between
  

 3   minimum and prices would be an appropriate insertion.
  

 4       JUDGE CLIFTON:  Excellent.  So the record copies will do
  

 5   that.  They will insert the word "milk" in between "minimum"
  

 6   and "prices" on the third line up from the bottom of page 2.
  

 7           And the only other change that you noted as you went
  

 8   through this, is on page 4, under the heading "California's
  

 9   quota program" the third paragraph, the top line says, "while
  

10   it is true that the quota program has no impact on the minimum
  

11   prices paid by" and I believe you want to insert the word
  

12   "California" before "handlers;" that correct?
  

13       MR. VANDENHEUVEL:  Yes.
  

14       JUDGE CLIFTON:  All right.  So that will be done on the
  

15   record copies.  "California" will be inserted between the word
  

16   "by" and the word "handlers" in the top line of the third
  

17   paragraph under "California's quota program."
  

18           Does anyone want to question Mr. Vandenheuvel just with
  

19   regard to Exhibit 50?  Are there any questions that you want to
  

20   ask just to determine whether you object to it being admitted
  

21   into evidence?
  

22       MR. HILL:  Brian Hill.  Just one small change on the first
  

23   page as well.  I think if you look at the last paragraph he
  

24   read it a little bit differently, I think he corrected himself.
  

25   "In addition to the lack of orderly milk marketing" it is
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 1   written differently, but he read it properly, but it is written
  

 2   differently on the copy, striking the "AL" he said "in addition
  

 3   to the lack."
  

 4       JUDGE CLIFTON:  Oh, thank you.  I didn't even see it.
  

 5   Good.  Thank you.  So it is the second word in that last
  

 6   paragraph on page 1, it's, the word is supposed to be "in
  

 7   addition" and we strike now the "AL."  Thank you, Mr. Hill.
  

 8       MR. VANDENHEUVEL:  Mr. Bill Gates doesn't correct my
  

 9   spelling my takes when it is an appropriate word.
  

10       JUDGE CLIFTON:  Spell check, it's a perfectly good word.
  

11   All right.  Good.  Thank you, Mr. Hill.
  

12           Does anyone object to the admission of Exhibit 50 into
  

13   evidence?  There are no objections.  Exhibit 50, that's 50, is
  

14   admitted into evidence.
  

15           (Thereafter, Exhibit Number 50 was
  

16            received into evidence.)
  

17       JUDGE CLIFTON:  Who would like the ask the first questions
  

18   of Mr. Vandenheuvel?
  

19                        CROSS-EXAMINATION
  

20   BY MR. BESHORE:
  

21      Q.  Marvin Beshore.  Thank you for your testimony,
  

22   Mr. Vandenheuvel.
  

23          I have just one question not directly related to your
  

24   statement per se, but there's been testimony in this hearing
  

25   about the so-called California discount.  Have you ever heard
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 1   of that?
  

 2      A.  Yes.
  

 3      Q.  Is that a term that has been used by your organization?
  

 4      A.  Yes.  In our communications to members in a weekly
  

 5   newsletter we have referenced the California discount.
  

 6      Q.  Can you just describe generally what it means and the
  

 7   extent to which you put dollar figures on it, and how generally
  

 8   those were determined?
  

 9      A.  Absolutely.  The California discount has been something
  

10   we have calculated in our weekly newsletter on a monthly or
  

11   near-monthly basis.  It is a calculation of the difference
  

12   between California's Class 4b and the Federal Order Class III
  

13   prices.  Not just the difference per hundredweight, but
  

14   applying that difference to the actual milk production figures
  

15   in California, the milk production that is sold to cheese
  

16   manufacturers in the State of California.  And so what that
  

17   figure per hundredweight equates to in dollars to the
  

18   California pool.
  

19          And through July of this year we had calculated that
  

20   since 2010, that calculation had added up to more than $1.8
  

21   billion over that five-year period, five and a half year
  

22   period.
  

23      Q.  Did you start in January 2010?
  

24      A.  January of 2010 is where that particular class, we
  

25   started to note a wider gap, which is why we had to pick a
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 1   start period.  So for that calculation, yes.  I did not include
  

 2   it in this testimony because we do have quite a bit of other
  

 3   statistical data that are calculating the difference, and the
  

 4   data that we have included in the record already looks at all
  

 5   five classes.  And since this was very focused on 4(b) versus
  

 6   Federal Order Class III, it seemed more appropriate to use the
  

 7   more inclusive data that's already been inserted in the record.
  

 8      Q.  Okay.  So your use of the California discount in your
  

 9   newsletter is focused solely on 4(b) and not on any price
  

10   differences between other classes of utilization in California
  

11   and the Federal system, or the proposed prices in Proposal 1?
  

12      A.  We have written articles on other classes, but this
  

13   particular label so-to-speak of the California discount is
  

14   specific to these price areas.
  

15      Q.  Thank you.  That's the only question I have for
  

16   Mr. Vandenheuvel at this time, your Honor.
  

17                        CROSS-EXAMINATION
  

18   BY MR. ENGLISH
  

19      Q.  Chip English.
  

20          Good afternoon, sir.
  

21      A.  Good afternoon.  Is it afternoon?
  

22      Q.  Yeah.  So first, in the opening paragraph when you talk
  

23   about your membership --
  

24      A.  Yes.
  

25      Q.  -- of the 120 dairies throughout California that
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 1   account for about ten percent of the State's milking herd,
  

 2   would it be fair to say that some of those dairies are also
  

 3   members of one or more of -- well, not more -- one of the
  

 4   Cooperatives?
  

 5      A.  Actually, one or more.  We have some dairies that have
  

 6   multiple membership in the Cooperatives.
  

 7      Q.  Thank you for correcting me.  So, but would it be fair
  

 8   to say that some of those dairies are members of one or more of
  

 9   the Cooperatives?
  

10      A.  That's right.
  

11      Q.  Do you have a breakdown approximately of how many would
  

12   be members of DFA, CDI, and Land O'Lakes?
  

13      A.  I do not.  We'd also have -- we do have members, I know
  

14   we have members that are also independent, not shipping their
  

15   milk through a Cooperative.
  

16      Q.  That's a fair answer, thank you.  Now, under the first
  

17   heading, you testified about Mr. Hollon having provided
  

18   "expansive data demonstrating a clear lack of orderly milk
  

19   marketing in California."
  

20          Let me ask a few predicate questions.  You have been
  

21   here during parts of the hearing; is that correct?
  

22      A.  Yes, I have been physically here and tried to listen in
  

23   while doing my day job while I'm gone.
  

24      Q.  So did you actually either attend or listen to
  

25   Mr. Hollon's direct and cross-examination?
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 1      A.  I believe it went on for more than a day.  I listened
  

 2   to much of that testimony, I can't say I hit every single
  

 3   minute.  But some of the testimony related to how California's
  

 4   Class 2 and Class 3 compared to Federal Order Class II was
  

 5   included in the sections that I was able to listen to, as well
  

 6   as other differences between the price series of California
  

 7   4(b) and Federal Order Class III, those were other portions
  

 8   that I heard in his testimony and cross.
  

 9      Q.  Do you have any additional information -- based on what
  

10   you heard, do you have any additional information that is
  

11   different or add-on or what Mr. Hollon testified about that
  

12   constituted a lack of orderly milk marketing in California?
  

13      A.  Anything in addition to Mr. Hollon's testimony that I
  

14   have not included already in this testimony?
  

15      Q.  Yes.
  

16      A.  No.  I -- those are the items that I had specifically
  

17   highlighted.
  

18      Q.  On the top of page 2 you reference the '85 Farm Bill on
  

19   a commission and a recommendation "that Federal law should
  

20   prohibit California or any other state from using a greater
  

21   allowance to establish a Grade A milk for -- Grade A price for
  

22   milk for manufacturing butter, nonfat dry milk, and cheese."
  

23   Do you see that?
  

24      A.  Yes.
  

25      Q.  Did Congress, in fact, adopt provision along those
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 1   lines at one time?
  

 2      A.  Yes.  There was a -- there was a provision in a
  

 3   subsequent Farm Bill that included language to that effect.
  

 4      Q.  And that was called Section 102?
  

 5      A.  Correct.
  

 6      Q.  That was then in a later Farm Bill, repealed, correct?
  

 7      A.  Correct.  I don't believe it was ever actually
  

 8   implemented fully by USDA.
  

 9      Q.  So there was a recommendation, Congress passed
  

10   something, USDA didn't implement it fully, and ultimately
  

11   Congress repealed it; is that correct?
  

12      A.  Yes.
  

13      Q.  Now, there's been a fair amount of testimony in this
  

14   record about milk production and its impacts, so on the top of
  

15   page 3 when you are discussing a 2014, and this widest gap, is
  

16   it also true that California dairy farmers were paid their
  

17   highest prices ever in 2014?
  

18      A.  I believe the data I have seen is that the, yeah, the
  

19   average prices paid were higher.
  

20      Q.  Were the highest ever; is that correct?
  

21      A.  Correct.
  

22      Q.  And is it also the case that California milk production
  

23   was the absolute highest it ever was in 2014?
  

24      A.  I will take your word for that, but it would not
  

25   surprise me.  I don't have that data in front of me.
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 1      Q.  So under Proposal 1, your first two paragraphs, you are
  

 2   talking about what California handlers would be required to do,
  

 3   and you discuss that it's worth noting that Proposal 1 would
  

 4   establish California minimum prices.  There's actually nothing
  

 5   in Proposal 1 suggests establishing California milk prices
  

 6   above those regulated prices used in the other ten Federal Milk
  

 7   Marketing Orders, but rather, the prices be established equal
  

 8   to those used in the other Federal Milk Marketing Orders.
  

 9          Do you see that?
  

10      A.  Yes.
  

11      Q.  Now, that statement is true as far as it goes under
  

12   other Federal Milk Marketing Orders, not all plants outside of
  

13   Class 1 have to actually pay regulated prices, correct?
  

14      A.  No.  That's correct.  Or yes, that's correct.  That is
  

15   correct.
  

16          If I could real briefly, I am aware of data that
  

17   demonstrates that there is milk that is eligible to be pooled
  

18   and not pooled, I'm not aware of any data set that shows what
  

19   that unpooled milk, what the price paid for that unpooled milk
  

20   is, but I am aware that milk doesn't have to be pooled under
  

21   the Federal version.
  

22      Q.  But the reason why there is no data with respect to
  

23   what the price is, is since it's not pooled, it isn't subject
  

24   to regulation, correct?
  

25      A.  Correct.
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 1      Q.  And if it is not subject to regulation, USDA simply
  

 2   doesn't enforce a minimum price as to that milk, correct?
  

 3      A.  Correct.  And to expand that, we also don't have data
  

 4   in that data series because, as you noted, it's not regulated
  

 5   as to who is making that transaction.  Is it a Cooperative
  

 6   serving as the handler on behalf of the dairy or is it an
  

 7   independent producer selling direct to a plant?  So there's
  

 8   some data we're not able to gather.
  

 9      Q.  But nonetheless, you recognize from that exhibit that
  

10   that milk eligible to be pooled that is not pooled is simply
  

11   not part of a minimum regulated price, correct?
  

12      A.  Correct.
  

13      Q.  Other than testimony you may have heard from
  

14   Mr. Hollon, on the bottom of page 3, when you talk about the
  

15   proposal addressing potential for unraw product cost by
  

16   handlers, do you have any actual examples?
  

17      A.  I'm sorry, what page?
  

18      Q.  I'm down at the bottom of page 3, same page, the next
  

19   paragraph from where we have been.  And you are discussing the
  

20   ability for a Federal Order to regulate interstate commerce.
  

21      A.  Uh-huh, uh-huh.
  

22      Q.  And you talk about the shortcoming.  And I'm asking
  

23   first, you have, other than any testimony you might have heard
  

24   from Mr. Hollon, any examples of those shortcomings causing
  

25   disruption in the California market since the adoption of the
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 1   Milk Regulatory Act?
  

 2      A.  I am aware of milk that is moved across state lines in
  

 3   bulk and package form, and that those transactions, because
  

 4   they are not under the minimum pricing system that California
  

 5   operates, that there would be an unequal raw product cost, and
  

 6   that is an indication of disorderly marketing.  But I do not
  

 7   have any direct knowledge, as I am not a participant in those
  

 8   transactions.
  

 9      Q.  Now, you just said they have an equal raw product cost,
  

10   but, in fact, if California doesn't -- you don't actually know
  

11   they have a equal raw product cost, you just don't know what
  

12   the cost; is correct?
  

13      A.  That's correct.
  

14      Q.  Thank you.  Over on page 4, you inserted, and Judge
  

15   Clifton made sure that it ended up in Exhibit 50, in that
  

16   paragraph in the middle of the page you inserted "California"
  

17   in front of "handlers" while it is true the quota program has
  

18   no impact on the milk prices paid by California handlers.  Was
  

19   there any particular significance in inserting the word
  

20   California?
  

21      A.  Because it's a California program.  As I was reading, I
  

22   just made it clear that the impacts, the prices paid by
  

23   California handlers as we just talked about a minute ago, there
  

24   are handlers that out-of-state that participate in the
  

25   California market that we don't have a minimum price for them.
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 1   So in my line of thinking, I included California in my
  

 2   statement.
  

 3      Q.  All right.  And again, where you say we don't have
  

 4   minimum price, California doesn't have a minimum price,
  

 5   correct?
  

 6      A.  California doesn't.
  

 7      Q.  But that doesn't mean, for instance, that if the milk
  

 8   is produced in Nevada and received in the Nevada plant, that
  

 9   Nevada has an established minimum price, correct?
  

10      A.  Correct.
  

11      Q.  Under strong pooling provisions, pooling regulations,
  

12   and this relates to some questions I already asked, but to be
  

13   clear, carried over from page 4 to page 5, you say, "but
  

14   whatever Grade A milk a handler chooses to purchase must
  

15   receive the minimum classified price regardless of pool
  

16   participation."
  

17      A.  Correct.
  

18      Q.  Now, that statement, again, would be different from any
  

19   other Federal Order, correct?
  

20      A.  This statement is specific to California's Milk
  

21   Marketing Order --
  

22      Q.  And --
  

23      A.  -- currently.
  

24      Q.  Do you agree that under existing Federal Milk Marketing
  

25   Orders, handlers purchasing milk that do not participate in the
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 1   pool, are not required to pay a minimum classified price?
  

 2      A.  I'm aware of that, yes.
  

 3      Q.  Okay.  And so just so the record is clear, in
  

 4   California today, if a Cooperative, Cooperative A, is the
  

 5   importing handler on the milk, and for some reason an isolated
  

 6   transaction sells that milk to a cheese plant and processing
  

 7   cheese, not only is the cooperative handler obligated to
  

 8   account to the California pool at the Class 4b price, but also,
  

 9   so; is that correct?
  

10      A.  Yes.
  

11      Q.  That far.  But also, that transaction between the
  

12   Cooperative and the Class 4b plant, the cheese plant, that
  

13   plant must, under California, pay the 4b price, correct?
  

14      A.  Yes.
  

15      Q.  Okay.  And under existing Federal Milk Orders, that
  

16   second transaction, if that milk is received at a nonpool
  

17   plant, would not be subject to minimum price regulation,
  

18   correct?
  

19      A.  As I understand it, that is the way the other orders
  

20   operate.  They are not required to pay it.  We don't know
  

21   exactly what they are paying, but they are not required to pay
  

22   it.
  

23      Q.  Now, as an observer of the dairy industry with Milk
  

24   Producers Council, and that's to say your day job, do you look
  

25   at dairy market news weekly publications on a regular basis?
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 1      A.  I do.
  

 2      Q.  And are you aware during this year there had been
  

 3   transactions reported, sales in the Upper Midwest for instance,
  

 4   where the ultimate price paid is X dollars below class?
  

 5      A.  Yes.  If I can expand on that.
  

 6      Q.  Of course you can.
  

 7      A.  We have had that situation in California in the past,
  

 8   when dealing with any kind of live animal where your
  

 9   production, you can't scale down a machine -- or scale down a
  

10   cow like you would a machine.  We have a periods of imbalance
  

11   and California has had distressed milk or surplus milk
  

12   production in the past as well.  And in those cases, they must
  

13   find alternative markets, and I think it's worth noting that
  

14   the cost of finding those alternative markets, transporting the
  

15   milk to those markets, is borne exclusively in California by
  

16   the Cooperative and the producer members, or the individual
  

17   producer, if that be the case.  Not the handlers, i.e., the
  

18   private proprietary plant in purchasing the milk volumes that
  

19   they need and only what they use.
  

20      Q.  But let's explore that example -- and thank you for
  

21   that example.  It's a lengthy example, so I have to break it
  

22   down.  When that has occurred, that imbalance --
  

23      A.  Yes.
  

24      Q.  -- what you are saying is the milk is moved
  

25   out-of-state, correct?
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 1      A.  In some cases it's moved out of the state.  In other
  

 2   cases, the alternative markets within the California, within
  

 3   the State of California such as a calf ranch, could be a
  

 4   purchaser of milk as well.
  

 5      Q.  Regardless, yes, if it's a Cooperative who is the
  

 6   reporting handler, they are going be, because of the way the
  

 7   California system works, obligated to pay or account to the
  

 8   pool for the classified price, correct?
  

 9      A.  Yes.
  

10      Q.  And as you say, that is cost borne by the dairy farmer
  

11   members in that Cooperative, correct?
  

12      A.  Correct.
  

13      Q.  But whether or not it is delivered to what you call
  

14   alternative marketing outlet in California such as a calf
  

15   operation, or shipped out-of-state, a reason for that is that
  

16   because if it's received at a cheese plant, the cheese plant
  

17   has to pay the regulated price regardless, correct?
  

18      A.  They do.
  

19      Q.  And if the cheese plant can't recover the cost of that,
  

20   instead, it's says, no, we don't want the milk, correct?
  

21      A.  That may or may not be a calculation of whether they
  

22   can absorb the cost, it maybe an operational decision that they
  

23   cannot handle any more milk than they are currently buying.
  

24      Q.  So is the situation where a Cooperative and its members
  

25   must bear the cost of handling distressed milk, is that a
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 1   disorderly marketing condition that is a consequence of the
  

 2   pooling system in California, and the pricing system that
  

 3   requires everyone to pay a minimum regulated price?
  

 4      A.  It's a result of running an operation or a business
  

 5   where you are dealing with a live animal that cannot, that is
  

 6   not producing a predictable amount of milk relative to the
  

 7   demands for that milk.  Cooperatives provide the service of
  

 8   balancing milk supplies all the time.  We have heard from
  

 9   Cooperatives in this bearing that have built manufacturing
  

10   plants to assist in that balancing, but sometimes those plants
  

11   are, even those plants are not capable when various conditions,
  

12   weather conditions, or other conditions result in surplus milk
  

13   production beyond what the demand is in the state.  And in
  

14   those cases, alternative outlets for that milk must be found at
  

15   the cost of the producer and the Cooperative.  That's correct.
  

16      Q.  So on page 5, in the full paragraph, the first full
  

17   paragraph on page 5, you discuss the Dairy Institute of
  

18   California's proposal, and you say "voluntary depooling on a
  

19   month-to-month basis as being proposed in Proposal Number 2 by
  

20   the Dairy Institute."
  

21          Do you understand that on the Dairy Institute's
  

22   proposal, that like, in fact, identical to the language in
  

23   Order 30, that if milk is depooled one month, that there are
  

24   limits on how much milk can be depooled in the following month?
  

25      A.  I am aware that the decision, while monthly, has
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 1   ramifications potentially in future months, yes.
  

 2      Q.  And you understand that post-Federal Order reform,
  

 3   there were a number of proceedings in the Federal Order system,
  

 4   with respect to pooling issues, correct?
  

 5      A.  I don't have direct knowledge of those, but I know it
  

 6   is an issue of interest among the various parties.
  

 7      Q.  And as a result of that, if there were two hearings in
  

 8   the Upper Midwest that there were changes made to make the
  

 9   economic consequences of depooling for purposes of repooling
  

10   different, correct?
  

11      A.  I will take your word for it.  I'm not directly aware
  

12   of the history there.
  

13      Q.  Thank you very much.  That concludes my
  

14   cross-examination.
  

15       JUDGE CLIFTON:  Who next will ask questions of
  

16   Mr. Vandenheuvel?
  

17                        CROSS-EXAMINATION
  

18   BY MR. VETNE:
  

19      Q.  John Vetne for Hilmar Cheese Company.
  

20          Mr. Vandenheuvel, I want to expand a little bit on your
  

21   knowledge of existing treatment within the California system of
  

22   distressed milk.  Okay?  When a Cooperative association, for
  

23   example, is unable to process California produced milk at
  

24   California locations, and sends it to an out-of-state
  

25   manufacturer, under the California system, must that milk be
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 1   reported to the pool and included in pool calculations?  Or is
  

 2   there an option to include it or not include it?
  

 3      A.  My understanding of distressed milk in that situation,
  

 4   is that there is an option to report to the pool, but that
  

 5   given the, given the fact that it is likely reporting that milk
  

 6   to the pool at the manufacturer class price would result in a
  

 7   pool draw, that there's an incentive to report that milk to the
  

 8   pool.  That's my understanding.
  

 9      Q.  Okay.  So a choice can be made based on price variables
  

10   in the given month?
  

11      A.  You know, I would have to consult the California
  

12   Regulations, which I can do and get back, not right now.
  

13      Q.  And the same question, if milk is marketed within
  

14   California to a replacement heifer farm, for example, which is
  

15   not a plant, again, if included in the California pool, is that
  

16   a mandate of the pool or pricing regulations or an option
  

17   available to include it or not include it?
  

18      A.  Again, my -- my understanding has been that that milk
  

19   does get reported to the pool, I believe at the lower of
  

20   Class 4a or 4b, and thereby almost ensuring that there will be
  

21   a pool draw, so as an incentive to report it to the pool, but
  

22   if there is an option to not report it, I would have to look
  

23   into that.
  

24      Q.  Are you aware that when milk is sold, disposed of
  

25   within California, whether there is a requirement to notify
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 1   state authorities in advance of the transaction or maybe
  

 2   concurrently with the transaction?
  

 3      A.  I'm not aware of that, no.
  

 4      Q.  And with respect to proposed Proposal Number 1, if you
  

 5   know or have an understanding, would the option to pool or not
  

 6   pool distressed milk sold out-of-state or to distant locations
  

 7   be available in Proposal Number 1 as you understand it now
  

 8   exists in California?
  

 9      A.  I would have to consult with the regulations or the
  

10   proposal language, as I'm not a hundred percent sure.
  

11       MR. HILL:  This is Brian Hill.  It is about ten minutes to
  

12   one now, if they are going to be out there blowing, it might be
  

13   a good time to take a break or take a lunch.
  

14       MR. VETNE:  And the reference is to leaf blower, not to
  

15   Mr. Vandenheuvel's actual voice.
  

16       JUDGE CLIFTON:  Mr. Vandenheuvel, were you planning to come
  

17   back after lunch?
  

18       MR. VANDENHEUVEL:  Yes.
  

19       JUDGE CLIFTON:  Okay.  Good.  Then let's do take a break.
  

20   So please be back and ready to go at 2:05.  2:05.  Please be
  

21   back and ready to go.
  

22       (Whereupon, the lunch recess was taken.)
  

23                            ---o0o---
  

24
  

25
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 1         MONDAY, OCTOBER 5, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We are back on record at 2:10.  Thank you
  

 3   for waiting for me.
  

 4           Mr. Vetne, you may resume cross-examination of
  

 5   Mr. Vandenheuvel.
  

 6   BY MR. VETNE:
  

 7      Q.  Thank you.  Mr. Vandenheuvel, I'm looking at the bottom
  

 8   of page 4 of your testimony, the end of the paragraph beginning
  

 9   with "while it's true," the last sentence refers to an example
  

10   how handlers in those regions that need milk are benefitting
  

11   from the convenience of lower cost of a local milk supply,
  

12   through a program that's producer-run, producer-funded.
  

13           The example that you are referring to, does that mean,
  

14   or does -- does it incorporate the fact that quota owned by
  

15   farms in Southern California such as Chino Valley, are entitled
  

16   to a regional quota adjuster when they own quota?
  

17      A.  I'm not sure that that's a totally accurate statement.
  

18   There is no regional quota adjuster in Southern California is
  

19   perhaps what you meant.
  

20      Q.  Well, I guess that's true.  All the adjustments
  

21   elsewhere provide for a lower quota price or you are looking at
  

22   relative quota price.  The highest quota price available is to
  

23   Southern California, correct?
  

24      A.  Yes.
  

25      Q.  Okay.  And is that what you are referring to?
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 1      A.  No.  I'm referring to a general, this -- the fact that
  

 2   the quota system creates an opportunity for dairy farmers in
  

 3   that region to enhance their revenue per hundredweight without
  

 4   expanding their herds.  As I mentioned in that paragraph,
  

 5   expansions to meet economies of scale are not available in that
  

 6   area, and so the quota -- and I have heard the same thing in
  

 7   the North Coast region of the state, so this was an example I'm
  

 8   very familiar with, I grew up in that area.  And I would say
  

 9   that quota is only one program that's producer-funded, that
  

10   provides that benefit to handlers.  The Transportation Subsidy
  

11   Program is another producer-funded program, which I believe
  

12   benefits the handlers in the Southern California area.  And I
  

13   can expand on that briefly, but I don't want to take you on a
  

14   different tangent than your question.
  

15      Q.  Don't forget the tangent you were about to embark on
  

16   because you may want to discuss it later.
  

17           In the markets, in the Federal Order markets, with
  

18   which I have a little bit greater familiarity, producers are
  

19   responsible for the cost of transportation from the farm to the
  

20   plant of first receipt.  Is that not the case in California?
  

21      A.  That is the case in California.
  

22      Q.  It is the case in California?
  

23      A.  Yes.
  

24      Q.  Okay.  So how, then, would it be a benefit to the
  

25   handler?
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 1      A.  How would what be, the quota program?
  

 2      Q.  How would the quota program or the transportation
  

 3   credit be a benefit to the handler since milk is, since the
  

 4   producer bears the cost of transportation to the plant of first
  

 5   receipt?
  

 6      A.  There is a general practice in California that the
  

 7   producer pays the cost of transportation.  But that does not
  

 8   preempt the buyer of that milk from offering assistance and
  

 9   providing additional premiums or subsidies to help offset some
  

10   of the that transportation cost.  And what I am talking about
  

11   in this particular paragraph, is the fact that if there was
  

12   theoretically no milk in the area, didn't make sense to dairy
  

13   there, and they didn't have an opportunity to increase their
  

14   revenue, but there was still a plant locally in that area that
  

15   needed a milk supply, it's entirely possible and likely that
  

16   they would have to offer a premium to be competitive with
  

17   bringing milk from further away, into their plant.
  

18          And the same goes for the Transportation Subsidy
  

19   Program.  But, yeah, that is the point I was making, is that by
  

20   having a local milk supply, it makes those producers willing to
  

21   haul the milk to that plant.  If that plant had to bring in
  

22   milk, say, from the Central Valley, a couple hundred, 150 miles
  

23   away, and those plants have a closer alternative, it would be
  

24   much more difficult to secure that regular milk supply and they
  

25   would likely have to offer premiums of some of sort.
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 1      Q.  When you said those plants have a closer alternative,
  

 2   you mean those producers have a closer alternative?
  

 3      A.  Yeah, I must have misspoke.  The producers in the
  

 4   Central Valley, if a plant in Southern California was seeking
  

 5   milk from the Central Valley, and this was not a Class 1, Class
  

 6   2, or Class 3 plant, which has the transportation subsidies I
  

 7   mentioned, this was a cheese, whey, butter, powder plant, they
  

 8   would likely be competing for milk from a dairy producer that
  

 9   had a cheaper option to haul its milk to more locally and so
  

10   that would cost the Southern California handler more money.
  

11      Q.  Cost the Southern California Class 4 plant.
  

12      A.  Yes.  That's the point I was making in that paragraph.
  

13      Q.  I see.  In the last sentence, you refer to "benefit to
  

14   handlers from a lower cost of a local milk supply."
  

15          What lower cost does the handler benefit from?
  

16      A.  The example that I just gave, fortunately for our
  

17   handlers in Southern California, it is only a hypothetical at
  

18   this point.  We do have local milk supply in that area.  In the
  

19   absence of that local milk supply, they would have to compete
  

20   for milk.  That handler in the Souther California would have to
  

21   compete for milk from a milk shed further away, and it's
  

22   entirely possible, and I would say likely, that they would have
  

23   to be significant premiums to help cover that transportation
  

24   cost to attract that milk into that Southern California
  

25   location.
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 1      Q.  Okay.  Are you aware whether handlers in Southern
  

 2   California start their -- are paying, and a history of paying,
  

 3   premiums, significant or otherwise?
  

 4      A.  I believe I -- I'm not -- I don't run a trade
  

 5   association, we don't market milk, but my knowledge of the
  

 6   industry is that there are premiums that are paid, service
  

 7   premiums of some sort.
  

 8      Q.  Do you have any source that you can recommend that I go
  

 9   to to determine what those premiums are, and the magnitude and
  

10   quantity of milk they cover?
  

11      A.  I would suspect that those are proprietary in nature,
  

12   but you could talk to folks that are selling milk in Southern
  

13   California, producers or Cooperatives.
  

14      Q.  Okay.  Are you aware of any documentation such as those
  

15   previously provided in the exhibit concerning CMPC premiums?
  

16   Is a similar document available for perusal in California?
  

17      A.  I lost you at CMPC premiums.
  

18      Q.  CMPC was an early exhibit concerning premiums in the
  

19   Upper Midwest.  You weren't here that day apparently.
  

20      A.  Fairly possible.
  

21      Q.  You don't remember that?
  

22      A.  I don't remember that particular reference.
  

23          I would like to expand on the transportation issue that
  

24   we talked about before you move onto another topic, if that's
  

25   all right with you.
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 1      Q.  Sure.  This is what you had in mind when you said you
  

 2   would like to go off on a tangent?
  

 3      A.  Well, it is a related issue.  It is the issue of a
  

 4   producer-funded program that helps facilitate a milk supply.
  

 5   We have had numerous hearings in the past in California about
  

 6   our Transportation Subsidy Program, and what you hear and what
  

 7   you would read in transcripts of those hearings, is that milk
  

 8   from the Central Valley is shipped down into Southern
  

 9   California, it's a Class 1, 2, and 3 plants, to meet those
  

10   needs, because those hauls, those transfers of milk are
  

11   eligible for a transportation subsidy from the pool.  Whereas,
  

12   milk shipments to a manufacturing plant 4a, 4b is not eligible
  

13   for that subsidy draw.  So what ends up happening is, to the
  

14   extent that milk from the Central Valley is drawn down to meet
  

15   the needs of the Class 1, 2, and 3 plants, that leaves more of
  

16   the local milk supply available to the local cheese
  

17   manufacturers that operate in Southern California.
  

18          Absent that transportation, absent that producer-funded
  

19   transportation subsidy, that milk in Southern California, Chino
  

20   Valley, and San Jacinto region, would be attracted to the Class
  

21   1 markets likely, because those are the highest paying plants,
  

22   and that would leave less milk, or maybe no milk available for
  

23   the manufacturing plants locally.
  

24          So that is another case where local manufacturing
  

25   plants get a benefit from having a milk supply due to a
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 1   producer-funded program called the Transportation Allowance
  

 2   Program.
  

 3      Q.  Referring to Southern California, what local
  

 4   manufacturing plants do you have in mind?
  

 5      A.  I don't know all of them.  There are approximately, I
  

 6   think 60 or 55 to 60 plants spread throughout the state.  Some
  

 7   of the larger ones you hear in Southern California are Farmdale
  

 8   Creamery, Cacique Cheese, and I'm sure there are more -- Los
  

 9   Altos Cheese.  But I -- I -- perhaps that's a question of the
  

10   Dairy Institute where the break down of their members, their
  

11   cheese making members is, but I know there are some significant
  

12   buyers in Southern California that buy milk for cheese making
  

13   purposes.
  

14      Q.  So that one may compare the relative use of Class 4b in
  

15   Southern California versus Northern California, is that data
  

16   normally published by CDFA?
  

17      A.  I do not believe they publish a regional breakdown of
  

18   the plants or the regions and what the milk purchases are.  If
  

19   they do, I'm just not aware of that publication.  To those
  

20   individual plants, however, the ability to secure milk and
  

21   secure a local affordable milk supply is very important
  

22   regardless of the magnitude in the larger pool.
  

23       JUDGE CLIFTON:  If I might get a couple of spellings.  In
  

24   addition to Chino, you mentioned, I think you called it
  

25   San Jacinto.
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 1       MR. VANDENHEUVEL:  S-A-N, J-A-C-I-N-T-O.  Is a region about
  

 2   30 miles east of Chino Valley.  That's another milk shed with
  

 3   some substantial milk production.
  

 4       JUDGE CLIFTON:  And then you named, I believe, three cheese
  

 5   plants that are fairly large in Southern California.  Can you
  

 6   help me with those again?
  

 7      MR. VANDENHEUVEL:  Farmdale, F-A-R-M-D-A-L-E, Los Altos,
  

 8   L-O-S, A-L-T-O-S, and Cacique.  Do we have any Spanish-speakers
  

 9   in the audience?  Cacique, I'm not going to take a guess.  It
  

10   starts with a C.
  

11       MR. VETNE:  C-A-C-I-Q-U-E.
  

12       JUDGE CLIFTON:  C-A-C-I-Q-U-E.  Looks more French than
  

13   Spanish, but I'll take your word for it.  Thank you.
  

14   BY MR. VETNE:
  

15      Q.  You and other witnesses have referred to the California
  

16   system as the California Milk Order.
  

17      A.  Uh-huh.
  

18      Q.  For milk that is processed and sold in California,
  

19   there are, however, three different sets of regulations, not a
  

20   single set, like there is in Federal Orders.  There is a
  

21   Southern California marketing and stabilization plant which
  

22   fixes class prices in Southern California, correct?
  

23      A.  Yes.
  

24      Q.  And there is a Northern California marketing
  

25   stabilization plant, a separate set of regulations, which fixes
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 1   prices in Northern California, correct?
  

 2      A.  Yes, with a lot of similarities to the Southern
  

 3   California system, but with some differences on particularly
  

 4   Class 1 and Class 2.
  

 5      Q.  Yes.  Just like there are a lot of similarities among
  

 6   the federal markets.  And there's a third set of regulations
  

 7   called the California Pooling Plant --
  

 8      A.  Correct.
  

 9      Q.  -- which is a separate regulation, separate from the
  

10   classified pricing plants?
  

11      A.  It is a separate document, yes.
  

12      Q.  So there are, in essence, three marketing orders having
  

13   different functions or different places?
  

14      A.  Yes, the two stabilization marketing plans have the
  

15   same function but different regions, and the pooling plant has
  

16   different functions.
  

17      Q.  And CDFA organizationally within the dairy unit has a
  

18   marketing branch which is devoted to the two stabilization
  

19   plans, the classified pricing plans and a pooling branch, which
  

20   is devoted to the statewide distribution of statewide revenues,
  

21   correct?
  

22      A.  Correct.
  

23      Q.  I'm looking for it here, but I think you made reference
  

24   someplace to the federal system of adjusting producer prices by
  

25   lowering prices by a dollar?
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 1      A.  Page 5.
  

 2      Q.  What order is that?
  

 3      A.  Item number 3 there, California's uniform balloon
  

 4   prices for all producers.
  

 5      Q.  Oh, yeah, first sentence in the second paragraph under
  

 6   that.  So you are familiar with the way the Federal Milk Market
  

 7   system works in that respect, that producer prices are adjusted
  

 8   by location at the same rate as Class 1 prices?
  

 9      A.  Generally, where I believe at the, depending on the
  

10   location of the plant of handler first receipt.
  

11      Q.  Okay.
  

12      A.  Or plant of first receipt.
  

13      Q.  What -- would it be fair to say that a combination of
  

14   price, classified price differences in Northern California,
  

15   plus the transportation adjustments available to producers in
  

16   California, have essentially the same function of value and
  

17   producer milk, depending on where it's delivered?
  

18      A.  I definitely think the Transportation Subsidy Program
  

19   carries out that feature.  It carries out the task of directing
  

20   milk to the Class 1, 2, and 3 uses through that subsidy
  

21   program.  Equal, basically equalizing producers, whether they
  

22   send milk to those plants, further away, or to a local
  

23   manufacturing plant.  And I know to a smaller extent, but the
  

24   Southern California differential of approximately, I think
  

25   Class 1 is about 27 cents a hundredweight difference, Southern
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 1   California plants must pay above what Northern California Class
  

 2   1 plants pay.  That may have a smaller impact.  The
  

 3   Transportation Subsidy is by far the larger driver of moving
  

 4   milk where we need to in deficit regions.
  

 5      Q.  My question was whether those two combined, function
  

 6   similarly to the producer blend price differential in Federal
  

 7   Orders?
  

 8      A.  I think that's a probably a fair statement.  It is
  

 9   captured in my comments that that's why we support a uniform
  

10   blend price, because we feel the Transportation Subsidy Program
  

11   is a more direct method by which to achieve that goal.
  

12      Q.  Thank you.  Thank you, your Honor.
  

13                       CROSS-EXAMINATION
  

14   BY MS. HANCOCK:
  

15      Q.  Nicole Hancock for the California Producer Handlers
  

16   Association in Ponderosa Dairy.  If we could turn to page 3 of
  

17   Exhibit 50 in your statement.  The last paragraph starts with
  

18   "in addition to the Proposal Number 1," can you help me
  

19   understand what you are saying in that paragraph?
  

20      A.  Sure.  Under, and we had some extensive discussion
  

21   about this in previous testimony when there was a witness here
  

22   from Nevada.  But under the current California State Order,
  

23   transactions that occur across state lines, so milk that is
  

24   produced outside of California and sold into California for
  

25   manufacturing purposes, or for any purpose, any of the classes,
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 1   is not subject to the minimum pricing and pooling regulations
  

 2   in the California State Order, and there's, I'm sure, a long
  

 3   history of that, but it basically has to do with only Congress
  

 4   has the ability to regulate interstate commerce, the state does
  

 5   not.  So that's the point that I'm making there, that there are
  

 6   transactions that occur across state lines that a Federal Order
  

 7   is capable of capturing in the regulation, whereas a state
  

 8   order is not.
  

 9      Q.  So you are not purporting to provide any type of legal
  

10   opinion there, you are just recognizing the fact that other
  

11   Federal Orders have regulated instances where milk has crossed
  

12   over state lines?
  

13      A.  Correct.  They are capable of it, state is not, as far
  

14   as I understand the law.  But I'm not an attorney, you are,
  

15   correct?
  

16      Q.  I wasn't trying to make sure that it was clear that you
  

17   are not an attorney, but my point is, you are not saying
  

18   anything beyond the fact that a Federal Order has the
  

19   capability of regulating milk across the state lines?
  

20      A.  To the extent I'm saying anything above that, it's that
  

21   I see an impediment, the milk producer counsel sees that
  

22   inability to regulate transactions across state lines as a
  

23   disorderly feature of our State Marketing Order.  That's what,
  

24   I was purporting there.  But no, I'm not making any legal
  

25   claims beyond that.
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 1      Q.  Would you agree that if a Federal Order were to
  

 2   regulate milk that crossed over a state line, that it should do
  

 3   so in a fair and equitable manner?
  

 4      A.  Yes.
  

 5      Q.  Can you turn to page 4 of your statement?  And this is
  

 6   where you discuss your support for California's quota program
  

 7   to be preserved in the instance, in the event that a Federal
  

 8   Order is implemented California; is that correct?
  

 9      A.  Yes.
  

10      Q.  Okay.  And would you agree that that would be
  

11   implementation of the entire quota system?
  

12      A.  You know, we were asked to -- well, we decided to take
  

13   a position on the Proposal Number 1 that was put forth.
  

14   Proposal Number 1 doesn't -- I think as you heard testimony
  

15   from previously Dr. Erba, it focuses on the traditional quota.
  

16   I don't believe it is specific on the historical
  

17   producer-handler exemption in California, the producer-handler
  

18   quota.  So I would probably echo Dr. Erba's statements that it
  

19   is not part of the proposal at this point.  We didn't take a
  

20   position, therefore, on that.  I mean, I don't believe
  

21   producer-handler amendment has specific language for us to
  

22   review yet.  At some point later in this hearing, we will have
  

23   that chance.
  

24      Q.  Okay.  So when you say traditional quota, what do you
  

25   mean by traditional quota?
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 1      A.  In my explanation of traditional quota, I'm talking
  

 2   about the quota that, in California, a dairy producer can
  

 3   access, can purchase, can own, which I do see as a distinction
  

 4   from Option 70, producer-handler quota, which is now restricted
  

 5   to just the four families that hold it.  I mean, there were
  

 6   more and now they are down to four.  Not casting a judgment on
  

 7   one or the other, that's -- when I say normal or traditional
  

 8   quota, I meant that the quota that is accessible to any
  

 9   California producer.
  

10      Q.  And you would agree, though, that exempt quota is
  

11   historically been part of the quota system since its inception
  

12   in 1967?
  

13      A.  Unlike Dr. Erba, he mentioned he graduated in 1983, I
  

14   was three years old back then, so I can't go back to 1967.  My
  

15   personal understanding of producer-handler exemption is that it
  

16   is a separate unique section of the pooling plan.  Whether the
  

17   state has historically seen it, I have heard from producers
  

18   that it was seen initially as part of the quota program, and so
  

19   I -- I can attest to that only in general.  But I know it's a
  

20   separate section of the pooling plan in California, and
  

21   therefore, we weren't asked to, it wasn't part of the
  

22   Cooperatives' proposal at this point.
  

23      Q.  So you haven't had a chance to evaluate that?
  

24      A.  I have had a chance to evaluate the letter that was
  

25   submitted by your clients seeking some recognition of the
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 1   producer-handler exemption as part of the quota program, but we
  

 2   haven't had a chance to address language yet because we haven't
  

 3   gotten to that part of this hearing.
  

 4      Q.  Okay.  And you remain open to evaluating the language
  

 5   that the California Producer Handlers will propose in this
  

 6   hearing?
  

 7      A.  Yes.
  

 8      Q.  Thank you.
  

 9                        CROSS-EXAMINATION
  

10   BY DR. SCHIEK:
  

11      Q.  Good afternoon, Mr. Vandenheuvel.
  

12          Bill Schiek with the Dairy Institute of California.
  

13      A.  Good afternoon.
  

14      Q.  I had some questions of clarification to show if I
  

15   understand, and for the record, and MPC's position on a couple
  

16   of things.
  

17          In page 1, on page 1 under the section "Need for a
  

18   Federal Milk Marketing Order" AND this is Exhibit 50, your
  

19   statement.  Second half of the first paragraph of that section
  

20   you say, "while USDA's preliminary regulatory impact analysis
  

21   of proposals to establish a California Federal Milk Marketing
  

22   Order, is a forward-looking analysis, the figures represented
  

23   in that report also speak volumes as to the financial impact on
  

24   California milk producers continuing to operate under the
  

25   current State Order compared to the proposed Federal Milk
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 1   Marketing Order."  I am assuming you are talking about
  

 2   Proposal 1 or Proposal 2 there.
  

 3      A.  Yes.
  

 4      Q.  And -- Proposal 1?
  

 5      A.  Proposal 1 is what I'm referencing.
  

 6      Q.  Okay.  And based on that statement of looking at that
  

 7   analysis and saying that "it speaks volumes," do I take it from
  

 8   that that you agree with USDA's analysis under the preliminary
  

 9   economic impact?
  

10      A.  Well, as I stated in some questions this morning as the
  

11   cross-examiner, I recognize the limitations of any model, but
  

12   it was the general tone and the general direction trends, I
  

13   think models are capable of perhaps identifying trends.  And,
  

14   therefore, what is significant in that study is that it was
  

15   reported -- and I'm not going to name the study because it's
  

16   one of the longest study names I have ever seen, but in that
  

17   study it was -- it was reported that the impact on California's
  

18   producers from Proposal Number 1 would be somewhere in the
  

19   $700 million a year range in additional pooled revenues.  And
  

20   whether that number is correct or not correct, that definitely
  

21   shows a significant shift in money going into the pool of some
  

22   sort.
  

23           My questions about the model were primarily in my line
  

24   of questioning earlier in this hearing, were the next step,
  

25   taking those dollars and converting them into what impact does
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 1   that have on production, which I think brings in a whole lot of
  

 2   topics that dairymen, a lot of issues dairymen consider when
  

 3   deciding whether or not to increase production.  But that was
  

 4   what the -- where I really questioned the model and our ability
  

 5   to rely on it.
  

 6      Q.  So when the model predicts under Proposal 1, that
  

 7   average milk prices will fall in other regions of the country.
  

 8   Do you agree with that analysis?
  

 9      A.  It's not a matter of agreeing or disagreeing with the
  

10   numbers on the page.  It's taking it in context.  That impact
  

11   on other regions of the country is not a result of the higher
  

12   milk prices in California.  It is a result of what the model
  

13   assumes producers will do with the those higher revenues.
  

14      Q.  Would you agree, though, that the model doesn't create
  

15   that impact out of whole cloth, it is using evidence of
  

16   historical data to arrive at that?
  

17      A.  I know that I have no doubt that the, that the creators
  

18   of that model tried very diligently to create a model that uses
  

19   a historical relationship between increased revenue or
  

20   decreased revenue and the impact that that has on milk
  

21   production.  What I was -- what I believe, however, with that
  

22   analysis, is that there are certain non-pricing features and
  

23   characteristics of the California dairy industry, such as
  

24   competition for land that dairy has, that permanent tree crops
  

25   like pistachios and almonds have developed into.  They compete
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 1   for land.  You see dairies actually torn down and turned into
  

 2   these permanent tree crops, that as the impacts of regulatory
  

 3   issues that will put a choke-hold on future expansions in the
  

 4   dairy production in California.  Those non-price related items
  

 5   cannot be included in the model of this type, and so as long as
  

 6   you recognize those limitations to a model, I have no problems
  

 7   with the model, I just think that there are other things that
  

 8   need to be considered in context.
  

 9      Q.  So I guess the question then, I would have for you is,
  

10   given the actual historical evidence of the impact of price on
  

11   production, your concern is that the model doesn't accurately
  

12   reflect what would happen relative to a baseline or relative to
  

13   current the current marketplace?
  

14      A.  I think both.  The baseline assumption, there was a
  

15   question this morning by Mr. Beshore questioning the difference
  

16   of the baseline assumption that production would go up six
  

17   percent in California from 2004 -- 2014 to 2015, whereas we
  

18   have actually seen a negative.  And I think that that, while
  

19   way too small of a period of time to call a trend, does speak
  

20   volumes to the fact that this is not the California dairy
  

21   industry of old.  Where after a year like 2014, with as
  

22   acknowledged earlier, in earlier questions was a very
  

23   profitable year for dairymen in California and throughout the
  

24   country, where we actually in the first quarter of the
  

25   following year, saw year-to-year reductions in milk price.
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 1   This is a different California than history.  And I think the
  

 2   model is somewhat relying on the historical relationship of
  

 3   price impacts and production.
  

 4      Q.  Would you say that part of the reason it is different
  

 5   is the unprecedented drought we have experienced in the last
  

 6   few years?
  

 7      A.  I think that that plays a role, but I don't believe
  

 8   that that plays a significant role in explaining the
  

 9   year-over-year drops.
  

10       JUDGE CLIFTON:  If I could have you go back.  You were
  

11   talking about the baseline in terms of production --
  

12       MR. VANDENHEUVEL:  Uh-huh.
  

13       JUDGE CLIFTON:  -- that is was expected in the model to go
  

14   up, it went down.
  

15       MR. VANDENHEUVEL:  Yes.
  

16       JUDGE CLIFTON:  But you just now referred to what happened
  

17   to price after 2014.
  

18       MR. VANDENHEUVEL:  I meant, if I said price, I meant
  

19   production.  Production in the first quarter of 2015 was down
  

20   year-over-year production, despite very strong prices in 2014.
  

21       JUDGE CLIFTON:  Thank you.
  

22   BY DR. SCHIEK:
  

23      Q.  Typically when we see an economic impact of dairy farms
  

24   under stress, what we see is the climbing cow numbers.  And at
  

25   least according to the USDA's Milk Production Report, the drop
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 1   in production in California is almost totally due to milk per
  

 2   cow.  How -- what's your explanation for that?  Do you feel
  

 3   like that's a direct economic result of farm operator's margins
  

 4   or is there something else going on?
  

 5      A.  You know, as we go forward in the months and years to
  

 6   come, we'll probably be able to look back with a clearer head
  

 7   and see trends.  I do worry, as I mentioned just a few minutes
  

 8   ago, that while it's interesting to show 2015 down
  

 9   year-over-year, and I think it speaks to the baseline issues
  

10   and impacts on the model.  I don't think we can completely
  

11   answer the questions yet of exactly what's driving, you know,
  

12   the production.  If it is production per cow, I know those
  

13   number get corrected in future reports, maybe there are less
  

14   cows.  I think it's too soon to tell, but I don't have any
  

15   economic explanation for why the drops have been.
  

16      Q.  Have you followed what's been going on in the hay
  

17   markets and hay, alfalfa availability to dairymen in
  

18   California?
  

19      A.  Very, very generally.  I am in no way an expert.  I
  

20   know prices are lower than they have been in the years past.
  

21      Q.  Is there a quality diminish to that?
  

22       JUDGE CLIFTON:  I'm sorry, prices have of what are lower?
  

23       MR. VANDENHEUVEL:  Prices of alfalfa are lower.  Alfalfa is
  

24   a feed that dairies buy, and in 2015, my reports, I don't grow
  

25   alfalfa nor do I buy it, but the reports that I see have
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 1   indicated that market prices for alfalfa are lower than they
  

 2   have been in years past.
  

 3      Q.  And so my next question is, have you heard from your
  

 4   members that there's a quality dimension to that lower price?
  

 5      A.  No.  No.
  

 6      Q.  So it's -- it's a lower price for supreme alfalfa?
  

 7      A.  You know, I'm not sure if it is the price is for
  

 8   various qualities have all gone down by the same ration, but my
  

 9   understanding was just in general, prices have come down.
  

10   Perhaps there are some qualities that have not come down as
  

11   much as others, I'm not sure.
  

12      Q.  Do you know if the supreme alfalfa that is quite often
  

13   purchased by California dairy farmers is available this year as
  

14   it's been in years past?
  

15      A.  I would not be the right person to provide expert
  

16   testimony on that.
  

17      Q.  Okay.  Thank you.
  

18          Moving on to page 2.  You mentioned, I think in the
  

19   first paragraph at the end, you are talking about this National
  

20   Commission on Dairy Policy.
  

21      A.  Yes.
  

22      Q.  And I'm just going to the quote at the end of that
  

23   paragraph, "Federal law should prohibit California or any other
  

24   state from using the greater allowance to establish a Grade A
  

25   price for milk, for manufacturing butter, nonfat dry milk, and
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 1   cheese."  Given that this was from the 1985 Farm Bill, and
  

 2   Secretary Lyng, I'm not sure when he left office, but I'm
  

 3   gathering it was before 2000.  And 2000 was the first time
  

 4   there was end product pricing in Federal Order formulas.  What,
  

 5   when it says "greater allowance" what, in reference to what?
  

 6   What are we talking about there?
  

 7      A.  The California was operating in guilty product pricing
  

 8   at that time and did have make allowances included in the end
  

 9   product pricing formulas.  You know, how that was being
  

10   compared at that time to the manufactured prices, manufactured
  

11   milk prices in Federal Order system, I'm not totally sure, but
  

12   the concepts that that commission identified that was
  

13   disrupting, was having a California system operating
  

14   independently that discounted the California milk price through
  

15   higher make allowances, and the impact that had on dairy
  

16   markets throughout the country.
  

17      Q.  Okay.  But it's -- there is a reference to something
  

18   else operating there using a greater allowance.  Is it possible
  

19   what they are talking about is the allowance used to establish
  

20   the CCC purchase prices under the support program?
  

21      A.  I know that the CCC purchase prices were, were, in
  

22   fact, an issue of interest, and that in that particular
  

23   commission, so it's possible that they were talking about that.
  

24      Q.  So if they were, would you agree that that's not
  

25   exactly an apples to apples comparison?
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 1      A.  No, no, I wouldn't.  The general concept remains very
  

 2   clear that when regardless -- I mean, at that time we had a
  

 3   support price program, and there was concerns about
  

 4   California's participation in the California milk dairy
  

 5   products that were being purchased by that CCC, or support
  

 6   price program, but the idea of operating a state system
  

 7   independently of the federal system, which -- which
  

 8   incentivized additional processing capacity through increased
  

 9   make allowances, was seen as a problem, and a problem that
  

10   identified, a problem they turned into legislation and approved
  

11   in a subsequent Farm Bill.  And while that language was
  

12   ultimately repealed in the future Farm Bill --
  

13      Q.  And never implemented.
  

14      A.  -- and never implemented, it does not change the fact
  

15   that the 18 member dairymen panel, Milk Producers Council and
  

16   other producer groups, strongly supported that.  And my reason
  

17   for including that in this particular piece of my testimony was
  

18   to demonstrate this is not an issue that producers have only
  

19   recently come to think about a Federal Order, but the idea of
  

20   having a discounted price in California is a long-standing
  

21   concern by California producers, partly by Milk Producers
  

22   Council and some of our producer colleagues.
  

23      Q.  Wasn't the position, though, opposed by the
  

24   Cooperatives?  Your position on this issue, opposed by the
  

25   Cooperatives here in California?
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 1      A.  I can't speak to what the Cooperatives, what their
  

 2   position was or wasn't back then, they may be able to.  But
  

 3   regardless of what their position was, this is has been a
  

 4   concern of producers.  What you are seeing now in 2015 is that
  

 5   regardless of what history was, regardless what positions each
  

 6   Cooperative or producer group had at that time, we're all in
  

 7   lockstep at this point, saying that we believe this California
  

 8   Federal Milk Marketing Order is the right approach for our
  

 9   industry, for our producers in the state.
  

10      Q.  Okay.  Also on page 2 of your statement, you note the
  

11   Administrative hearings held in the last five years.  And on
  

12   page 3 you say, "to put it bluntly, the efforts by producers"
  

13   this is the top of the page, first paragraph, midway down, "to
  

14   put it bluntly, the efforts by producers and their
  

15   representatives have failed."
  

16           How did that happen?  How did you fail in your efforts?
  

17      A.  Well, as I noted in the previous paragraph, our
  

18   producer testimony at those hearings that focused on minimum
  

19   milk pricing formulas, was to bring better alignment between
  

20   California's regulated minimum prices and the Federal Order
  

21   minimum prices.  And looking at our largest class of
  

22   utilization, Class 4b, making about 45 percent of the milk
  

23   produced and sold in California, we saw the largest gap in 2014
  

24   that we had seen in recent history.  I don't know how, going
  

25   back, if there's a month or a period of time or year that saw
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 1   larger than that, but at least in recent history that was the
  

 2   largest gap.  When you go into these hearings and advocate for
  

 3   better alignment, and you end up with worse alignment than you
  

 4   have had, that's a failure in our books.
  

 5      Q.  Doesn't CDFA, though, give a panel report where they
  

 6   review evidence from the hearing and evaluate it in light of
  

 7   the statutory requirements?
  

 8      A.  They do.  They are required to put together a panel
  

 9   report.  That doesn't mean that producers have to agree with
  

10   what evidence they weighted in that panel report.
  

11      Q.  Would you agree, though, that one of the statutory
  

12   requirements is fostering the orderly marketing and intelligent
  

13   production of milk?  Have you heard that phrase before from the
  

14   statute?
  

15      A.  In the statute, that particular item is listed as a
  

16   general goal of the dairy milk pricing regulations, among other
  

17   things.  There are other provisions that state that in
  

18   establishing these milk prices or formulas to establish milk
  

19   prices, that the Secretary shall calculate prices that result
  

20   in a sound and economically reasonable, I might get that
  

21   verbiage a little bit off, but economically sound and
  

22   reasonable relationship with the national value of milk
  

23   products.
  

24          We could look to different sections of the Code, I
  

25   believe that CDFA, to the extent that they weighted that
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 1   general goal that you just cited of orderly marketing, above
  

 2   the other provisions in the California Food and Agricultural
  

 3   Code, that they erred in that interpretation, and that they
  

 4   gave undue weight to that section, which I don't believe
  

 5   provides near the direction of some other sections that we did
  

 6   point to as producers in those hearings.
  

 7      Q.  Your comment about reasonable relationship to the
  

 8   national value of manufactured milk products, you would agree
  

 9   that that is not the same thing as the manufacturing regulated
  

10   price for Class III or regulated price for Class IV, it doesn't
  

11   say, it doesn't reference those Federal Order prices, does it?
  

12      A.  It references manufactured milk products which, product
  

13   is not defined an where in the Code as meaning only a wrapped
  

14   and cut block of cheese, it is the manufactured milk products
  

15   milk sold for manufacturing purposes.  We believe that the
  

16   Federal Order Class III and Class IV provide a very clear
  

17   indicator of the national value of milk sold at those plants.
  

18   But, you know, if there was an alternative, we're happy to
  

19   consider it.  But we presented evidence at those hearings that
  

20   the Federal Order Class III and Class IV was an appropriate
  

21   benchmark price for determining what the value, national value
  

22   of milk turning, being turned into those products was.  And we
  

23   advocated a price relationship with California that was more
  

24   aligned with those price series.
  

25      Q.  Are there manufactured milk products prices in the
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 1   current California formulas?
  

 2      A.  There may be.
  

 3      Q.  4a and 4b, are there manufactured milk product prices
  

 4   in those formulas?
  

 5      A.  You could call them manufactured milk products.  There
  

 6   are four end products identified in the California formula as
  

 7   the variable features of those formulas; block cheddar cheese,
  

 8   Grade AA butter, nonfat dry milk, and dry whey, those are end
  

 9   products.  They are not at all the only manufactured milk
  

10   products nor is that the way they are described.  They are end
  

11   products used in an end product pricing formula.
  

12      Q.  But would you agree that they are manufactured milk
  

13   products?
  

14      A.  And I think that we could probably talk back and forth.
  

15   They -- they are products made from milk, deemed for
  

16   manufacturing purposes.  But whether that is -- the law is not
  

17   clear in the California statute, and of course we're not here
  

18   to debate the California statute, but there's no definition of
  

19   manufactured milk products in the California statute that says
  

20   that it's the end product that a manufacturer makes.
  

21          And there's a -- and it is clear that the intent, it is
  

22   my opinion, because I'm not an attorney, that the statute is
  

23   clear that the intent is to have a reasonable relationship
  

24   between California's milk prices and National values of milk
  

25   for manufacturing use.  Otherwise, the statute wouldn't make
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 1   much sense comparing milk prices to an end product.  So I
  

 2   believe it is, the intent of the statute is quite clear and we
  

 3   made that case, as I noted in that paragraph, we failed.  But
  

 4   we continue to move forward.
  

 5      Q.  Okay.  So one of those times you made that case was at
  

 6   the hearing you referenced on page 2, May 31 through June 1,
  

 7   2012, hearing on Class 4b minimum milk pricing formula; is that
  

 8   right?
  

 9      A.  Yes.
  

10      Q.  As a result of that hearing and the decision in that
  

11   hearing, did some producer groups sue CDFA in state court?
  

12      A.  Yes.
  

13      Q.  What was the result of that suit?
  

14      A.  That suit was a lawsuit that was filed in San Bernadino
  

15   County Superior Court, I believe.  Milk Producers Council was a
  

16   party to that lawsuit.  It was challenging the Secretary's
  

17   discretion and stating, asking for relief from the judge
  

18   because our price, Class 4b price resulting from that hearing,
  

19   was not going to maintain a reasonable relationship with
  

20   National prices for comparable milk.  And after a hearing with
  

21   the judge, the judge ruled that he was not prepared to overstep
  

22   or he rejected our Writ or our claim, and stated that he
  

23   believed the Secretary had widespread or broad discretion to
  

24   make the decision.
  

25      Q.  So he didn't find your argument compelling enough to
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 1   overturn the Secretary?
  

 2      A.  He did not, that would be correct.  And it ended there.
  

 3   It was not appealed.  And so it that particular case ended
  

 4   there.  There are provisions in the California law that do give
  

 5   the Secretary in California broad discretion in carrying out
  

 6   those provisions.  Now, we don't have to agree with her use of
  

 7   that discretion, Secretary Ross or previous Secretaries, but
  

 8   that is in the law.  And that's what you are up against in the
  

 9   California system.
  

10      Q.  I'm looking at page 6 of your statement.  "Proposal 1
  

11   establishes quarterly marketing in California," that's the
  

12   section I guess where it says first Proposal 1 establishes
  

13   orderly marketing in California?
  

14      A.  Page what?
  

15      Q.  Page 3.
  

16      A.  Page 3.  I was on page 6.
  

17      Q.  3 of 6.
  

18      A.  All right.
  

19      Q.  You make a statement of, "nothing in Proposal 1
  

20   suggesting that California minimum prices, establishing" -- I'm
  

21   sorry -- "nothing in Proposal Number 1 suggests establishing
  

22   California minimum prices above those regulated prices used in
  

23   the other ten Federal Milk Marketing Orders, but rather, the
  

24   prices be established equal to those used in the Federal Milk
  

25   Marketing Orders."
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 1      A.  Yes.
  

 2      Q.  So were you here when Mr. Hollon made his first
  

 3   statement, when he read his statement into the record?  Were
  

 4   you here?
  

 5      A.  I don't believe -- I was not here and I don't believe
  

 6   that I was able to listen into the whole reading of that
  

 7   statement.
  

 8      Q.  So he talked about the regulated price differences
  

 9   between California and Federal Milk Marketing Orders.  And I
  

10   would say, I guess I'm saying inherent, I'm asking you if
  

11   inherent in that kind of comparison, is the assumption that,
  

12   making that comparison sort of apples to apples type comparison
  

13   is valid?  Do you believe that it is valid?
  

14      A.  Yes.
  

15      Q.  Another witness, Cornell Kasbergen, when he was on the
  

16   stand, was talking about California pricing, and pricing in
  

17   Wisconsin.  And he, I believe, said, they were like apples and
  

18   oranges.  If he's right, isn't it the case that making a direct
  

19   comparison doesn't really reveal everything that's going on in
  

20   terms of orderly marketing?
  

21      A.  I did not hear -- well, I was here for Mr. Kasbergen's
  

22   testimony.  You would have to enlighten me as to the apples to
  

23   oranges comment, whether he was comparing price levels, because
  

24   he has dairies in both areas, or whether he was comparing
  

25   regulation.  I suspect that he was comparing price levels for
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 1   his dairy, but -- but I don't remember that exact line.  But I
  

 2   was here so I must have missed the fruit reference.
  

 3      Q.  We talk about fruit a lot.  Okay.
  

 4          Well, since you weren't here, I won't ask anymore on
  

 5   that, or since you don't remember, I won't ask anymore on that.
  

 6   I don't have anymore questions, thank you.
  

 7      A.  Thank you.
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. MILTNER:
  

10      Q.  Ryan Miltner with Select Milk Producers.
  

11          Good afternoon, Mr. Vandenheuvel.
  

12      A.  Good afternoon.
  

13      Q.  You say in your statement that MPC has 120 members
  

14   approximately throughout California?
  

15      A.  Yes.
  

16      Q.  Geographically, how far north do they extend?
  

17      A.  I believe our furthest north member is a city who
  

18   actually testified in this hearing, Wheatmen, that's north of
  

19   Sacramento, and we have members down in San Diego.
  

20      Q.  Nobody up by Humboldt County or that far?
  

21      A.  No.
  

22      Q.  Are you generally familiar with how your members milk
  

23   is marketed?
  

24      A.  Generally.  Without -- without talking too much
  

25   specifics, and we don't reveal where our members milk is
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 1   marketed, whether it is marketed through a coop or independent.
  

 2   But I have general awareness, you know, on what coops we have
  

 3   membership into.
  

 4      Q.  And I'm purely interested in those general, general
  

 5   aspects of it.  And in particular, I was wondering if you could
  

 6   help me understand how their milk travels from the farm?
  

 7      A.  By truck.
  

 8      Q.  Is that a 50,000-pound truck or can we go larger in
  

 9   California?
  

10      A.  The State of California, I think you got some limits.
  

11      Q.  Okay.  In terms of the distance those trucks travel,
  

12   can you expound on that at all?  Do your members milk, does
  

13   your members milk stay relatively close to the farm or does it
  

14   travel a fair distance?
  

15      A.  I would generally put it that it's -- it's a range
  

16   depending on the farm.  I know that there are farmers that,
  

17   dairy farmers that are members of ours, that live, you know, in
  

18   the Central Valley and bring milk into Southern California,
  

19   service that market.  There are other dairy farmer members in
  

20   the northern part of the valley that bring milk into the Bay
  

21   Area.  You know, it was longer hauls into Class 1, 2, or 3
  

22   uses, and then I'm sure there are other plants that have more
  

23   of a local home, whether that be, could still be a Class 1, 2,
  

24   or 3 plant, but it also could be a manufacturing plant, but
  

25   that's about as much as I can say.
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 1      Q.  Would it be, I don't want to say common, but would your
  

 2   members perhaps have an instance where milk produced, say, in
  

 3   the North Sacramento Valley, North Bay Area, could go and have
  

 4   to travel as far south as, you know, Los Angeles to get milk to
  

 5   a plant?
  

 6      A.  That seems like a long way to haul milk.  I believe
  

 7   that the South valley, I, first of all, a disclaimer, I'm not
  

 8   in the business as a Trade Association General Manager, of
  

 9   facilitating the haul of milk to any location.  My expertise is
  

10   as an observer and as a party in hearings where these
  

11   regulations are shaped.  But -- but California Department of
  

12   Food and Agriculture does put together an analysis on I believe
  

13   a semi-annual basis of the milk that is traveling to Class 1,
  

14   2, and 3 plants in the Bay Area, Los Angeles, and San Diego,
  

15   and which regions that milk is coming from.  So I would
  

16   reference that particular report, which I think is in April and
  

17   October, rather than anything that I could say independently.
  

18      Q.  Thank you.  That's helpful.  I believe it was in
  

19   response to Mr. English, but I won't, don't hold me to that, he
  

20   asked you if the prices California dairy farmers received in
  

21   2014 were the highest ever.  And I believe you answered that
  

22   they were.  Is that, my recollection correct?
  

23      A.  Yes.
  

24      Q.  However, during that same period you were still being
  

25   paid on formulas that paid you less than the federal formulas
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 1   per return.  Is that also correct?
  

 2      A.  That is correct and it is an important distinction that
  

 3   I should have clarified at that point, and it goes to the
  

 4   fundamental core of this hearing and these individuals that we
  

 5   have been discussing.  The market prices in California in 2014,
  

 6   the milk prices, based on market values of the various dairy
  

 7   commodities, was higher than previous years.  It does not mean
  

 8   that we didn't still have a discount in our regulated prices
  

 9   compared to other regions which, in turn, make a year like 2015
  

10   much more difficult, because you leave revenues that producers
  

11   believe should have been paid through the pool and then
  

12   producers pockets going into a year like 2015, and they aren't
  

13   there.  We are an industry that does deal with peaks and
  

14   valleys.  You try to save up in the peaks to make it through
  

15   the valleys, makes it very difficult when these peaks are
  

16   arbitrarily reduced by regulatory system, and therefore, puts
  

17   you in a weaker position going into the next valley.
  

18      Q.  You noted in your testimony that you and Milk Producers
  

19   Council have been working on the equity, creating more or
  

20   equitable situation for your producers for awhile.  Just my
  

21   knowledge going on ten years or so, at least, would that sound
  

22   right to you?
  

23      A.  That my history starts in 2007, but I know I was not
  

24   the first manager there that fought the good fight.
  

25      Q.  So, since you have been there, you have worked on one
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 1   or two Farm Bills?
  

 2      A.  There was two.  2008, I believe there was one, and
  

 3   2014.
  

 4      Q.  So two since you have been there?
  

 5      A.  Yes.
  

 6      Q.  On the latest Farm Bill in particular, there was a
  

 7   change to focus less on producer prices and more on producer
  

 8   margins.  I know you were a part of that.  Could you give us a
  

 9   little bit of that for the record and why the focus on margins
  

10   is more important than focus on price?
  

11      A.  Yeah.  A focus on margin brings into the debate the
  

12   extensive feed costs that we have faced.  And we could probably
  

13   spend a long time in this hearing -- which we don't need to --
  

14   but on the impact of ethanol and the impact it's had on the
  

15   ethanol and renewable fuels, and the mandates that the Federal
  

16   government has instituted, and the impact that's had on corn
  

17   prices.  But historically, we had programs, safety net programs
  

18   in the Federal government that were driven solely by price.
  

19   And I want to say 2008, but it might have been before that, for
  

20   the first time, the Milk Income Loss Contract Program
  

21   incorporated a feed cost adjuster.  And so you, they
  

22   incorporated -- they being Congress -- incorporated a feed cost
  

23   adjustment to recognize that a dairy isn't just a milk price,
  

24   but rather a milk price relative to the cost of producing that
  

25   milk.
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 1          And in 2014, the Farm Bill discussions took that a step
  

 2   further and had a specific formula milk price minus feed cost
  

 3   as the driver of the safety net programs.
  

 4      Q.  So in 2014, you just said that was an extraordinary
  

 5   year for dairy farmers across the country, correct?
  

 6      A.  It was.  It was.
  

 7      Q.  Now, looking just at the margins, how did the margins
  

 8   in California compare to the rest of the country?
  

 9      A.  Without having the data in front of me, I can't speak
  

10   too much in specifics.  But in general, without exception, the
  

11   California blend prices that are paid to dairy farmers or that
  

12   drive the ultimate prices that dairy farmers are paid, is lower
  

13   than the U.S. all milk price which is used in that formula that
  

14   the USDA uses in that margin protection program.  And so that
  

15   certainly, that certainly means that our margins are not the
  

16   same in California as they are in the U.S. scenario, the
  

17   national average so-to-speak.  And therefore, we have tighter
  

18   margins traditionally than that U.S. margin.
  

19      Q.  I think just one more question about your California
  

20   discount.
  

21      A.  Uh-huh.
  

22      Q.  And you stated in response to a question that you have
  

23   written about that in your MPC newsletters?
  

24      A.  A couple of times.
  

25      Q.  I think you may have mentioned it in your most recent
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 1   newsletter.  Could you just, based on your analysis of the
  

 2   California discount and recognizing that CDFA recently changed
  

 3   their formula, the whey factor and their formula, your last
  

 4   article, last time you looked at it, what was the effect of
  

 5   CDFA's change on the California discount?
  

 6      A.  The effect was zero.  It was no difference between the
  

 7   4b price as a result of the Secretary's change versus before
  

 8   that change.
  

 9      Q.  I don't have anything else, your Honor.
  

10       JUDGE CLIFTON:  Who else has questions for
  

11   Mr. Vandenheuvel?  Mr. Beshore?
  

12                        CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Just a couple questions, Rob.
  

15          Does Milk Producers Council have members who are not
  

16   members of the three proponent Cooperatives?
  

17      A.  Yes.
  

18      Q.  So that, with Milk Producers Council's support, that is
  

19   additive in terms of the California dairy farm population in
  

20   total to the support represented by the proponents of the
  

21   proposal?
  

22      A.  Correct.
  

23      Q.  You probably asked this indirectly, if not directly,
  

24   but just directly, how long, if you know, has Milk Producers
  

25   Council supported a Federal Order in California?  How long?
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 1   For how many years?
  

 2      A.  You know, in my time here, which is really all I can
  

 3   speak of, when I came into this position in 2007, we were
  

 4   working on an effort at that point to try to answer some of
  

 5   these questions about what California Federal Milk Marketing
  

 6   Order would look like.  We drafted a letter to then Federal
  

 7   Milk Marketing Administrator Jim Daugherty of the Arizona and
  

 8   Northwest Orders.  That did not result in any action.  Tough
  

 9   enough managing an order that's split, there are two Orders
  

10   that are not next to each other.  But I, the interest goes at
  

11   least to that point.  And certainly the idea of having
  

12   alignment between California and what's going on in the rest of
  

13   the country is something that MPC has had a long history of.
  

14          The first producer I mentioned on that commission back
  

15   in the 80's was George Mertens.  The second producer was a guy
  

16   by the name of Fred Douma who served on the Milk Producers
  

17   Council Board, so we have been involved going back a lot of
  

18   years prior to me.
  

19      Q.  You were asked, you made some comments in your
  

20   statement about the ability of Federal Order to capture and
  

21   regulate interstate transactions the way the current state
  

22   system cannot.  And I think Mr. English asked you, do you know,
  

23   you know, the terms of those transactions that are ongoing.
  

24   But of course you are not involved, so you don't know the terms
  

25   per se.
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 1          My question is, do you nevertheless, not know that the
  

 2   minimum, there are not uniform minimum regulated terms involved
  

 3   in those transactions?
  

 4      A.  Do I know that there are not regulated?  I feel like
  

 5   there's a double negative of some sort.
  

 6      Q.  Well, you do know that those transactions do not have
  

 7   minimum regulated terms?
  

 8      A.  Correct.  Correct.
  

 9      Q.  Okay?
  

10      A.  Yes.
  

11      Q.  Whatever the terms are, there is no minimum regulated
  

12   floor?
  

13      A.  That's right.
  

14      Q.  So just one question about your thoughts on the impact
  

15   analysis and projections going forward.  Knowing, knowing
  

16   California milk, the dairy situation in California, and your
  

17   membership, and conditions in the industry, what impact -- what
  

18   result do you see in terms of production in California if, in
  

19   general terms, if Proposal 1 were to be adopted?
  

20      A.  In general terms, I would -- I would expect that we
  

21   could possibly see a slow up in the attrition of producers and
  

22   milk production here in the State of California.  It would make
  

23   dairy farming appear to be a better investment and use of
  

24   property than it is now.
  

25          Right now, the difficulty in competing for acreage with
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 1   permanent trees is, permanent trees have a more stable and
  

 2   proven revenue and income stream for that property.  And, you
  

 3   know, milk is certainly capable of generating enough revenue to
  

 4   make use of property as a dairy farm, a profitable venture, a
  

 5   venture that as dairymen, is worth investing in.
  

 6          I see a lot of barriers to dramatic growth over where
  

 7   we are at today, but I think it could be very helpful in
  

 8   protecting the dairy farmer assets that we have currently in
  

 9   the state.
  

10      Q.  Would it be fair to say that you don't, you know, in
  

11   your view, with all your knowledge base and your experience,
  

12   you don't -- you wouldn't consider your six percent growth year
  

13   after year to be in the future of California milk production?
  

14      A.  I think that is an assumption.  An assumption that is
  

15   based on a history, not what I, where I see this industry going
  

16   based on my knowledge of our producers and the state conditions
  

17   that have an impact on future growth.  No, I would agree.
  

18      Q.  Thank you very much.  No further questions.
  

19       JUDGE CLIFTON:  Did you know how to spell Daugherty?
  

20       MR. VANDENHEUVEL:  D-A-U-G-H-E-R-T-Y.
  

21       JUDGE CLIFTON:  D-A-U-G-H-E-R-T-Y.  All right.  Good.
  

22   Well, that's what we'll use.  We have already mentioned
  

23   Mr. Mertens.  Now you have added Fred Douma.
  

24       MR. VANDENHEUVEL:  D-O-U-M-A.
  

25       JUDGE CLIFTON:  Thank you.  Mr. Vandenheuvel, did you have
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 1   any ideas so many people would ask so many questions?
  

 2       MR. VANDENHEUVEL:  Never know on this crew.
  

 3       JUDGE CLIFTON:  Does USDA have additional questions for
  

 4   Mr. Vandenheuvel?
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. FRANCIS:
  

 7      Q.  Will Francis, USDA.  Just a clarification.
  

 8          You mentioned Bay Area in both your written testimony
  

 9   and in response to some questions.  We want to make sure we
  

10   understand what the deficit market area is.  I think that's the
  

11   area surrounding San Francisco?  Would you happen to know what
  

12   counties comprise that region?
  

13      A.  I could get that.  There is a publication that
  

14   California Department of Food and Agriculture identifies, and
  

15   it is based on counties.  They have a list of counties, and --
  

16      Q.  Yeah, I --
  

17      A.  If I get a nod from the coops, it could be the same
  

18   counties we identified in Area 1 of the Cooperative proposal,
  

19   but I don't see Mr. Hollon give me the nod.  But the
  

20   Cooperative proposal also identifies two regions, the Southern
  

21   California and Northern California region.  I would expect that
  

22   they would be strikingly similar if not identical in the
  

23   counties they identify.
  

24      Q.  I'm sorry, you said Northern California and Southern
  

25   California?
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 1      A.  So the Los Angeles and San Diego areas would be
  

 2   Southern California, the Bay Area would be, like you said, the
  

 3   region around San Francisco, which is the Northern part of the
  

 4   state.  And give me just a second.  Transportation zone number
  

 5   3 is listed in the Cooperatives' proposal.  I don't know if
  

 6   it's identical to a zone identified in Proposal Number 2.  But
  

 7   it is listed as the counties of Alameda, A-L-A-M-E-D-A; Contra
  

 8   Costa, C-O-N-T-R-A, C-O-S-T-A; Marin, M-A-R-I-N; Napa, N-A-P-A;
  

 9   Santa Clara, S-A-N-T-A, C-L-A-R-A; San Francisco, S-A-N,
  

10   F-R-A-N-C-I-S-C-O; Santa Cruz, S-A-N-T-A C-R-U-Z; San Mateo,
  

11   S-A-N M-A-T-E-O; Sacramento, S-A-C-R-A-M-E-N-T-O; Solano,
  

12   S-O-L-A-N-O; and Sonoma, S-O-N-O-M-A.
  

13      Q.  Thank you.
  

14       JUDGE CLIFTON:  Are you content to have your reference to
  

15   Bay Area include those counties?
  

16       MR. VANDENHEUVEL:  Yes.
  

17       JUDGE CLIFTON:  Good.  Now, you mentioned something else,
  

18   Mr. Vandenheuvel, that you would be willing to get, and I don't
  

19   know whether we still need you to do that for us.  Do you
  

20   remember what that was?
  

21       MR. VANDENHEUVEL:  Sounds like homework, so, no.
  

22       JUDGE CLIFTON:  Mr. Vetne?
  

23       MR. VETNE:  Your Honor?
  

24       JUDGE CLIFTON:  Yes, Mr. Vetne?
  

25       MR. VETNE:  I think that was our discussion concerning the
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 1   option of California Cooperatives or producers to include in
  

 2   the pool or not include in the pool, distressed milk that is
  

 3   sent out-of-state or delivered to heifer replacement farms,
  

 4   that kind of transaction, that does not go to a California,
  

 5   current California Milk Pool plant.  And I'm content with
  

 6   looking it up and referencing the regulation.  I have been
  

 7   there before, I can probably do it again, I was just hoping to
  

 8   safe myself a little homework.
  

 9       JUDGE CLIFTON:  I think you are right, you were asking him
  

10   of his knowledge of the California Regulation.  So if he
  

11   doesn't remember it as he sits here, we can look it up.
  

12       MR. VETNE:  I can.  I know how to do that, thank you.
  

13       JUDGE CLIFTON:  That's right.
  

14       MR. VANDENHEUVEL:  And I'm okay with Mr. Vetne looking it
  

15   up.  I will look it up for my own knowledge, if not for this
  

16   hearing.  It really is a different issue.  I mean, it's a
  

17   tangent issue, but my point in the testimony with regard to
  

18   that issue was that the cost of selling and marketing
  

19   distressed or surplus milk is a cost borne by producers and
  

20   their Cooperatives, not a cost borne by proprietary plants that
  

21   are purchasing their milk, and only purchasing the milk that
  

22   they need under contract.  So it was a statement on who is
  

23   responsible for paying those costs.  Now, the issue of whether
  

24   it gets reported to the pool is a tangential issue, and I'm
  

25   happy to look it up and provide data, but it wasn't really the
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 1   point I was trying to make.
  

 2       JUDGE CLIFTON:  I would like you to look it up.  You said
  

 3   you would be here for a few days; is that right?
  

 4       MR. VANDENHEUVEL:  Today and tomorrow.
  

 5       JUDGE CLIFTON:  If you do find it and would like to be
  

 6   recalled, that would be great.  It may be a little detail that
  

 7   needs to be addressed in whatever happens in the proposed
  

 8   order.  Okay.
  

 9           Are there any other questions for Mr. Vandenheuvel?
  

10   Thank you so much.  I appreciate very much your testimony.  You
  

11   may step down.
  

12           Should we do a break before we recall Dr. Erba?  Is
  

13   there anyone else who has arrived who wants to testify today?
  

14   I see no one.
  

15           All right.  Why don't we take a break until 3:40.  Be
  

16   back and ready to go at 3:40 when we will expect Dr. Erba to
  

17   take the stand.
  

18       (Whereupon, a break was taken.)
  

19       JUDGE CLIFTON:  We're back on record at 3:40.  Slight
  

20   change of hands, we have an additional witness before we recall
  

21   Dr. Erba, and that's a gentleman who will only take, as he
  

22   explained it, two to three minutes.  Now, he may not know about
  

23   cross-examination, how long it can take.  Would you please
  

24   state and spell your name for us?
  

25       MR. DOORNENBAL:  Okay.  My name is Rien Doornenbal.  The
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 1   spelling of my first name is R-I-E-N.  Doornenbal is spelled,
  

 2   D-O-O-R-N-E-N-B-A-L.
  

 3       JUDGE CLIFTON:  Thank you.  Now, you have some notes in
  

 4   front of you, but that's not something you want to have
  

 5   photocopied and distributed to all of us; is that correct?
  

 6       MR. DOORNENBAL:  That's correct.  And I wrote it out
  

 7   longhand, I don't think there's anyone else in the room that
  

 8   could read it.
  

 9       JUDGE CLIFTON:  Before you go to your note, would you just
  

10   tell us a little bit about your connection to milk and your
  

11   connection to the geography in California to get us oriented?
  

12       MR. DOORNENBAL:  I would be glad to.  In fact, my note
  

13   starts out that way.  I'm a dairy producer from Escalon,
  

14   California, that's due north of here about 120 miles, near the
  

15   town of Modesto.  I plan to testify at a later date in favor of
  

16   the Cooperatives' proposal which I have come to know as
  

17   Proposal Number 1.
  

18           One of the reasons I'm here today is to help prepare
  

19   for that testimony.  If you will allow me to tell a short but
  

20   humorous story from my past that relates to why we're here.  As
  

21   close to ten years ago, while I was a Board Member at Western
  

22   United Dairymen, we were at a board meeting in Modesto, and
  

23   representative Collin Peterson was in town and he paid a short
  

24   visit to our Board.  And we had a nice little chat.  And, of
  

25   course, he's on a strict time schedule, and his entourage was
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 1   tugging at his shirt sleeve and saying, "Come on, we have got
  

 2   to get going," and they are practically dragging him out of the
  

 3   room.  And he shakes his finger at us and he says, "One of
  

 4   these days I'm going to get you into the Federal Milk Marketing
  

 5   Order."  And us dairymen in that room that were on the Board of
  

 6   Directors at that time with Western United Dairymen, we were
  

 7   just totally taken aback by that statement.  We didn't know
  

 8   what to make of it.  And I remember thinking, "Yeah, sure, when
  

 9   pigs fly."
  

10           In my wildest dreams I couldn't have imagined being
  

11   part of this process we are witnessing today.  Even though we
  

12   as dairymen knew that the California system was not perfect,
  

13   back in those days we couldn't imagine thinking about change.
  

14           The fact that we are here, that we have gotten to this
  

15   point in the process of moving towards a Federal Milk Marketing
  

16   Order for California, is a witness to the disgust the producers
  

17   have for the current system in California.  Thank you.
  

18       JUDGE CLIFTON:  That got our attention.  You will be back?
  

19   Do you know when you will be back?
  

20       MR. DOORNENBAL:  I will be back when my testimony is
  

21   prepared.
  

22       JUDGE CLIFTON:  All right.  Would anyone like to ask
  

23   Mr. Doornenbal questions today about what he's told us so far?
  

24   They are going to wait.  I appreciate very much your coming and
  

25   sharing that.  It was very timely.  You may step down.
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 1           We're now at 3:45.  And Dr. Erba, you remain sworn.
  

 2   Would you again state and spell your name?
  

 3       THE WITNESS:  Eric Erba, E-R-I-C, E-R-B-A.
  

 4       JUDGE CLIFTON:  You have already been cross-examined for
  

 5   hours last Friday, but we didn't finish, we ran out of time and
  

 6   we'll resume now.  And I'm sure people have thought of
  

 7   additional questions.  Mr. Vetne, you may resume.
  

 8                   CONTINUED CROSS-EXAMINATION
  

 9   BY MR. VETNE:
  

10      Q.  John Vetne, Hilmar Cheese Company representative.
  

11          Dr. Erba, I'm hoping you can spare me my homework.  Do
  

12   you know the answer to the questions that I put to Rob
  

13   Vandenheuvel concerning distressed milk sold out-of-state or to
  

14   a heifer replacement farm here, whether it is optional to
  

15   include it or not include it in the pool, whether advanced
  

16   notice has to be given?
  

17      A.  I don't know precisely and I think you would be better
  

18   off to research that than rely on my word.  I really don't know
  

19   it that well.
  

20      Q.  Okay.  I'm going to hand you a document entitled "Dairy
  

21   Situation and Outlook 2010, Authored by Eric M. Erba."  I'll
  

22   ask you if you recognize it, I'll ask it be marked.  Mr. Dejong
  

23   is going to hand out copies according to protocol.
  

24       JUDGE CLIFTON:  Will this be Exhibit 51?
  

25       MS. FRISIUS:  It will be.
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 1       JUDGE CLIFTON:  I've marked mine and I'm going to ask that
  

 2   you mark your exhibit as Exhibit 51, that's 51.
  

 3            (Thereafter, Exhibit Number 51 was marked
  

 4            for identification.)
  

 5       JUDGE CLIFTON:  If you want a copy of Exhibit 51 and do not
  

 6   yet have one, will you raise your hand?
  

 7   BY MR. VETNE:
  

 8      Q.  Dr. Erba, do you recognize this document?
  

 9      A.  Yes, I do.
  

10      Q.  And it's a report that you authored and presented at
  

11   proceedings in Visalia, California in 2010?
  

12      A.  It was not in Visalia.
  

13      Q.  No?
  

14      A.  I thought it was down south.  I'm pretty sure it was
  

15   down south.
  

16      Q.  Okay.  It's a document you authored?
  

17      A.  Yes.
  

18      Q.  And presented to an audience of Western Dairymen
  

19   perhaps others, correct?
  

20      A.  Yes.
  

21      Q.  Okay.  And in the introductory paragraph you refer to
  

22   "the model in California causing 25 years of extraordinary
  

23   growth in milk production and processing capacity."
  

24          Do you see that?  The first four or five sentences?
  

25      A.  Are you in the abstract?
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 1      Q.  Pardon?
  

 2      A.  The abstract?
  

 3      Q.  No, the introduction, sorry.
  

 4      A.  I'm sorry.  Yes.  Yes, I'm there.
  

 5      Q.  I'll read it to you.
  

 6          Starting on the fifth line down, sentence starting
  

 7   towards the end of the line:
  

 8                Only recently have the vulnerabilities of this
  

 9                business model been exposed.  Milk processing
  

10                capacity became a limiting factor, cost and feed
  

11                skyrocketed, and milk prices plummeted.
  

12       JUDGE CLIFTON:  It may not make a difference, Mr. Vetne,
  

13   but will you read that again, please?
  

14       MR. VETNE:  Okay.
  

15                Only recently have the vulnerabilities of this
  

16                business model been exposed -- milk plant
  

17                processing capacity be a limiting factor, the cost
  

18                of feed skyrocketed, and milk prices plummeted."
  

19      MR. VETNE:  Do you see that, Dr. Erba?
  

20      DR. ERBA:  Yes.
  

21   BY MR. VETNE:
  

22      Q.  You are in -- in that sentence, referring the
  

23   vulnerabilities that you are referring to, that's vulnerability
  

24   to dairy farmers?
  

25      A.  Yes, it's a vulnerability of the, basically the dairy
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 1   farming operation and the related aspects of dairy farming,
  

 2   including plant processing capacity that were built over a
  

 3   period of seven years, if not decades.
  

 4      Q.  And what -- what is the vulnerability to dairy farmers
  

 5   with respect to plant processing capacity, either adequate or
  

 6   inadequate?  How does that affect farm vulnerability or
  

 7   invulnerability?
  

 8      A.  The -- on the plant processing capacity side, the
  

 9   ability of plants to accept adequately, and process milk so it
  

10   has a place to go.
  

11      Q.  So if there's no place for farm milk to go, farmers are
  

12   vulnerable because they may have to absorb costs, as we
  

13   discussed a little bit with Rob Vandenheuvel, of transporting
  

14   milk out-of-state, or dumped, or feed lots, heifer replacement
  

15   farms in California, among other disposition alternatives,
  

16   correct?
  

17      A.  I suppose underlying what I said was that a reasonable
  

18   return to the dairymen, and the options that you went through
  

19   do not result in reasonable returns.  If you had to dump the
  

20   milk, take it to a calf ranch, take it out-of-state, the
  

21   returns there would not be what they are inclined to believe
  

22   they are entitled to.
  

23      Q.  Okay.  All right.  And on page 5 of the report that you
  

24   prepared, there is additional specific information on
  

25   processing plant capacity.  Do you see that?  I'm sorry, I
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 1   numbered the pages in my copy, and they weren't numbered as
  

 2   they came off the printer, but I numbered the bottom of my copy
  

 3   and the bottom of the witness' copy so that we could quickly
  

 4   refer to the pages.  So it's a chart, figure 5, which appears
  

 5   on the fifth page of this document.
  

 6          Dr. Erba, you prepared an estimate of California plant
  

 7   processing capacity and put in paragraph form, correct?
  

 8      A.  Yes.
  

 9      Q.  Okay.  And when you presented this paper in 2010, those
  

10   are your best estimates of processing capacity at that time,
  

11   correct?
  

12      A.  Yes.
  

13      Q.  Okay.  Has California plant processing capacity for any
  

14   of these uses, changed significantly since you prepared this
  

15   paper in 2010?
  

16      A.  That I couldn't tell you.  I have not tried to redo
  

17   using the same type of data, same type of procedure with
  

18   current data that I did in this chart.
  

19      Q.  Okay.  Are you aware since 2010 of any significant net
  

20   expansion of either butter powder or cheese processing
  

21   capacity?
  

22      A.  Not on butter powder.  On cheese, I couldn't tell you
  

23   exactly.
  

24      Q.  Okay.  And there are three other categories, fluid
  

25   milk, which is California class -- or I think one soft dairy,
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 1   which is California Class 2 and ice cream which is Class 3,
  

 2   would it be correct to say that those three categories are
  

 3   processing capacity do not ordinarily provide a reasonable
  

 4   place for the marketing of excess milk supplies?
  

 5      A.  I think that's accurate.
  

 6      Q.  Because they have uses based, basically on local or
  

 7   state demand for those products, and simply giving them more
  

 8   milk doesn't mean that more product will be consumed; is that
  

 9   correct?
  

10      A.  I believe that's accurate.
  

11      Q.  And on the following page, which is the sixth page of
  

12   the publication, top of the page, with the heading California
  

13   Supply Management.  The middle paragraph on that page, towards
  

14   the bottom of the sentence that says, "it did not take long for
  

15   a proliferation of milk supply management programs to merge
  

16   across California."
  

17          Do you see that sentence?
  

18      A.  Yes.
  

19      Q.  Okay.  When I read the word "proliferation" I infer a
  

20   variety.  Can you describe characteristics of variety among
  

21   various plans of which you are aware?
  

22      A.  Well, I suppose if you asked me at the time I wrote
  

23   this I could tell you, but as of today I can't tell you very
  

24   much about what those programs are.  I do know that at the time
  

25   they were all different.  They are all their own set of rules,
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 1   none of them operated exactly the same way, but they all were
  

 2   released or implemented with a very short window of time.
  

 3      Q.  Okay.  And they were stimulated, correct me if I'm
  

 4   wrong, because in 2007, 2008, there was insufficient capacity
  

 5   during some months to handle California's production, and there
  

 6   was, in fact, milk that was shipped out-of-state in order to
  

 7   find a home, correct?
  

 8      A.  Yes, I think in general that is true, although the
  

 9   specifics that we just eluded to, my knowledge of what happened
  

10   and are accompanied CDI.
  

11      Q.  Your current recollection of the supply management
  

12   programs emerging after 2007, 2008.  Do you have a memory
  

13   enough to say that at least one thing they had in common was a
  

14   deep discount in the price paid to dairy farmers for milk
  

15   produced in excess of a certain volume in the event of a
  

16   certain occurrence?
  

17      A.  I wouldn't say that, because I don't know that.  But
  

18   even in our own situation, I would not describe it that way.
  

19      Q.  You would not?
  

20      A.  No.
  

21      Q.  Okay.  What about the first component payment to dairy
  

22   farmers of a significant discount?
  

23      A.  That's the part I'm not agreeing with.
  

24      Q.  Oh, okay.  What -- you don't agree with the word
  

25   significant?
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 1      A.  No, I don't.
  

 2      Q.  Would discount be accurate, however?
  

 3      A.  There would have been a discount, but at least, again,
  

 4   I don't know the other programs, I don't know how they
  

 5   operated, but in our case, it was on a fixed number.  It was
  

 6   something that fluctuated with the ability for the Cooperative
  

 7   to find homes for the milk, and sometimes it was a discount,
  

 8   but on a smaller variety, and sometimes got to be quite large,
  

 9   but it was not consistently large discount.
  

10      Q.  Okay.  Got it.  Is that true for the current supply --
  

11   well, first of all, there is a supply management program within
  

12   CDI at the current time?
  

13      A.  Yes, it is operated continuously since it was
  

14   implemented in 2008.
  

15      Q.  So you have a current recollection of what exists in
  

16   CDI today?
  

17      A.  Yes.
  

18      Q.  Okay.  And that is what you described are discounts,
  

19   varying amounts in varying circumstances?
  

20      A.  We have only had a charge back to the membership on
  

21   milk shipped over production base, once in the last four years.
  

22   One month.
  

23      Q.  One month.  That's a description of a current, so the
  

24   discount -- is there a formula or policy applied that would
  

25   serve as a visual disincentive for overproduction?
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 1      A.  No.  There is a policy that was approved by the Board,
  

 2   Board of Directors, and that is proprietary, and I will not
  

 3   share that today, but there is a policy that it is known to at
  

 4   least the Board of Directors that manage California Dairies.
  

 5      Q.  Okay.  If you turn to the next page, which is the
  

 6   seventh page of the dairy situation and outlook paper.  The
  

 7   third line sentence, "most, if not all, of these programs
  

 8   remain in place, but penalties are not being administered."
  

 9          Do you see that?
  

10      A.  Yes.
  

11      Q.  Okay.  You indicated that as a truth in 2010.  Has it
  

12   continued to be a truth through 2015, penalties are not being
  

13   administered?
  

14      A.  Not sure about anything other than our own program, and
  

15   as I said, we haven't administered a penalty for overbase
  

16   shipments of milk, other but one time, one month in the last
  

17   four years.  Not sure about the other programs.
  

18      Q.  And in the following sentence you refer to, well, why
  

19   don't you read the following sentence out loud, "other
  

20   factors?"
  

21      A.  "Other factors have surfaced in the last two years that
  

22   have effectively limited milk production in California, as
  

23   would any of the supply management programs, namely
  

24   profitability."
  

25      Q.  As I understand what you are saying there is, that
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 1   producers cut back on production as producers in the aggregate
  

 2   have less profitability, correct?
  

 3      A.  I think that's generally true.  And again, I can only
  

 4   speak as an authority on what's happening at California
  

 5   Dairies.  The profitability was a major deterrent to
  

 6   overproduction of milk.
  

 7      Q.  Okay.  Was a newspaper article once that quoted Mark
  

 8   Stephenson as saying, "The solution to low prices is low milk
  

 9   prices."  Is that basically the same thing?
  

10      A.  It may be, but you probably should talk to
  

11   Dr. Stephenson about what he meant there.
  

12      Q.  Okay.  I'm going to the eighth page of your report.
  

13   There's a chart figure down there, just for reference to the
  

14   page.
  

15           On the third line there's a term used on the following
  

16   sentence:
  

17                Bear in mind that prices for almost all feeds have
  

18                increased simultaneously.  The so-called
  

19                sympathetic price increases are of evidence across
  

20                all feed stuffs when the price of one major
  

21                commodity increases suddenly.
  

22           I'm not sure I understand sympathetic price increases,
  

23   maybe sort of like sympathetic labor pains that husband's feel.
  

24      A.  I think you are on the right track.
  

25      Q.  Okay.  So would it be correct to say then, that if a
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 1   necessary and significant feed stuff ingredient increases in
  

 2   price, suppliers of other feed stuffs see an opportunity to
  

 3   price their alternative feeds accordingly?
  

 4      A.  There may be some actual reasons to do that, so if you
  

 5   have a significant weather event that affected corn, it might
  

 6   have affected other crops as well.  But I think, again, I think
  

 7   you are on the right track.
  

 8      Q.  Okay.  And then the balance of your presentation before
  

 9   you conclude, you make a comparison of "cost of production
  

10   relative to milk income for California dairy farms."  Your
  

11   source there for cost of production would be CDFA cost of
  

12   production data; is that correct?
  

13      A.  I think so, but I'm trying to read through this as you
  

14   are asking the question.  I think that's right.
  

15      Q.  They provide quarterly information to CDFA?
  

16      A.  Yes, yes.
  

17      Q.  And the milk income data would -- what's the source of
  

18   that, if you remember, in this report?
  

19      A.  I do not remember.  Although, I have to think that it
  

20   also came from the Department since I put them on the same
  

21   chart, but I don't remember exactly.
  

22      Q.  Okay.  Is it true that CDFA's cost of production
  

23   include like -- includes like most milk cost of production
  

24   data, a feed component, correct?
  

25      A.  Yes.
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 1      Q.  And then is it true that that feed component uses a
  

 2   derived or imputed value for some things such as the value of
  

 3   alfalfa grown on the farm, giving it the same value as
  

 4   purchased alfalfa?
  

 5      A.  There is a way -- there's a method that they use to
  

 6   reconcile the difference between buying it, a feed, and growing
  

 7   it at a producer growing it themselves, but I do not know what
  

 8   that is.
  

 9      Q.  Okay.  Do you know if it includes innovative
  

10   alternative feed sources such as have been discussed
  

11   occasionally here from other agriculture outputs in California,
  

12   such as almond hulls, or beef pulp, or other agriculture
  

13   byproducts that might be available from nearby farming
  

14   operations?
  

15      A.  I don't know.  I think so.  I think it's when they do
  

16   the surveys of the individual producers, I believe it's
  

17   representative of each of those producers and it doesn't follow
  

18   a specific formula, so-to-speak, but I couldn't tell you
  

19   exactly if that's true or not.  I believe that's correct.
  

20      Q.  Okay.  And the CDFA cost of production data includes
  

21   some imputed costs like owner, owner-family, labor return on
  

22   investments, correct?
  

23      A.  Yes, I have got some adjustments in there for that.
  

24      Q.  Okay.  Thank you.
  

25          Your Honor, I ask that Exhibit 51 be received?
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 1       JUDGE CLIFTON:  Does anyone have any questions for Dr. Erba
  

 2   about Exhibit 51 before you decide whether you have any
  

 3   objections?  No one.
  

 4           Is there any objection to the admission into evidence
  

 5   of Exhibit 51?  There is none.  Exhibit 51 is admitted into
  

 6   evidence.
  

 7            (Thereafter, Exhibit Number 51 was
  

 8            received into evidence.)
  

 9       MR. VETNE:  Next I'm going to ask the witness to identify a
  

10   letter petition dated June 16, 2014.
  

11       JUDGE CLIFTON:  Ms. Frisius, should we mark this one as
  

12   Exhibit 52?
  

13       MS. FRISIUS:  This is marked as Exhibit 52.
  

14           (Thereafter, Exhibit Number 52 was marked
  

15            for identification.)
  

16       JUDGE CLIFTON:  We have run just shy.  Shall we make a
  

17   couple more copies?  Please raise your hand if you want one and
  

18   didn't get one.  All right.  You may proceed.
  

19   BY MR. VETNE:
  

20      Q.  Okay.  Dr. Erba, do you recognize this letter?
  

21      A.  I do.
  

22      Q.  It's a letter petition that you authored for California
  

23   Dairies, Inc., and submitted to CDFA Secretary Ross for a Class
  

24   4a hearing; is that correct?
  

25      A.  Yes.
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 1      Q.  Rob Vandenheuvel had a list of recent hearings on page
  

 2   2 of his testimony, and I'm not sure I saw a hearing
  

 3   approximate to June of 2014.  Did a hearing result from your
  

 4   petition?
  

 5      A.  No.
  

 6      Q.  Okay.  And in this -- you made this request because the
  

 7   cost of converting milk to butter and nonfat dry milk had
  

 8   increased; is that correct?
  

 9      A.  The Department conducts manufacturing costs studies
  

10   every year, publishes results, and what we are, what we are
  

11   paying attention to, and will be normally pay attention to
  

12   every year, is the relative difference between the current
  

13   manufacturing cost allowances that are in the pricing formulas,
  

14   and what the cost data results say.  And if there's a wide
  

15   enough gap, there would be normal way to bring that to the
  

16   Board's attention, our Board, CDI's Board, and ask them for
  

17   direction, and then they would further direct us as to what to
  

18   do.
  

19      Q.  Okay.  So in this case, the Board directed you to
  

20   petition CDFA for a modification of the manufacturing
  

21   allowance, make allowance in the formula, correct?
  

22      A.  For the Class 4a formula, yeah.
  

23      Q.  Okay.  And I think you and I had a conversation before
  

24   we ended on Friday, and a reason that that's important is so
  

25   that all farmers share equally in the burden of disposing of
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 1   surplus products, and they are not disproportionately borne, in
  

 2   the case of 4a, by CDI producers, more than other producers
  

 3   generally in the pool, correct?
  

 4      A.  I think that's generally correct, but I don't know that
  

 5   our board and CDI staff discuss it that way.  We discuss it as
  

 6   the Department has a core group that goes out -- they are
  

 7   experts -- they go out and collect information on cost studies.
  

 8   They take the time to do that, they publish the results, and
  

 9   then the results end up sitting on a shelf unless you do
  

10   something with them.  And that was our, the reason for our
  

11   action is, we want to see the information that was being
  

12   collected and published was actually being used.
  

13      Q.  Okay.  On page 2 of your letter, middle paragraph,
  

14   where -- the next paragraph there, fourth line down, it is the
  

15   sentence, I'll read it.
  

16                Simply, the manufacturing cost allowances should
  

17                be consistent with actual cost for processing.  In
  

18                the butter commodity price, it should be adjusted
  

19                by a factor that reflects what California plants
  

20                actually receive for the products they market.
  

21           Do you see that?
  

22      A.  Yes.
  

23      Q.  Okay.  By a reflection of what California plants
  

24   actually receive for the products they market, are you there
  

25   referring to, in this case, the price of butter FOB California
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 1   origin source?
  

 2      A.  Right.  So that would be the, as the CDFA staff goes
  

 3   out and audits the plants for their cost, part of the
  

 4   information they pick up is how much were they paid, or in this
  

 5   case, bulk butter that was sold in specific months.
  

 6      Q.  Okay.  Is there any different economic rationale, other
  

 7   than, look at the price reflecting what California plants
  

 8   actually receive for the products they market, when one is
  

 9   referring to a product other than butter, such as cheese or
  

10   nonfat dry milk?
  

11      A.  I'm not sure I follow you here.
  

12      Q.  My question, you were specifically here referring to a
  

13   butter?
  

14      A.  Yes.
  

15      Q.  FOB adjustment?
  

16      A.  Right.
  

17      Q.  That you referred in the plural to plants and products.
  

18   Would what you say for butter also be true for other products
  

19   that in setting the price, look at California plants can get
  

20   for them?
  

21      A.  In the case of powder, I suppose you could do it.  But
  

22   because the pricing system in California already references a
  

23   California base price, there's probably no reason to do that.
  

24      Q.  For nonfat dry milk, the Western nonfat price is, in
  

25   effect, a California FOB price, correct?
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 1      A.  I -- well, except for the Dairy Gold, but, yes, they do
  

 2   an internal California assessment of what that price is, and
  

 3   there's probably no reason to adjust it.  But from what I have
  

 4   said on butter, you can also make the same argument for cheese,
  

 5   in fact, that's what CDFA does, they do it for both butter and
  

 6   cheese.
  

 7      Q.  And not only do they do it, but there's rational
  

 8   economic basis for doing it whether CDFA does it or not,
  

 9   correct?
  

10      A.  I think it is always good to have the information
  

11   available, yes.
  

12      Q.  Now, if a Federal Marketing Order is adopted and sets a
  

13   Class 3 price, a reference price, it doesn't bear a reflection
  

14   of the price that, in the case of Federal Class III, California
  

15   cheese plants can get for the products they sell in California?
  

16      A.  Just as with our butter producing operations, we report
  

17   that to USDA, as I'm sure the cheese plants do, so we do become
  

18   part of that national survey.
  

19      Q.  Actually, I wasn't -- that's part of the survey.  Okay.
  

20   Let me get back to my other question.
  

21           It's your understanding that when USDA surveys, it
  

22   surveys a cross-section of plants and transactions across the
  

23   country in that product, in the case of cheese, cheddar cheese?
  

24   In the case of powder, powder nonfat dry milk?  A cross-section
  

25   of plant's various transactions at various places in various
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 1   plants, correct?
  

 2      A.  I think so, but I'm not exactly sure how they split
  

 3   that up.
  

 4      Q.  Okay.  To ascertain whether -- whether those surveys
  

 5   are weighted spatially, geographically to one region or
  

 6   another, one could surmise from dairy products report as
  

 7   produced by NASS, be that good or bad, that relatively
  

 8   speaking, a portion of more cheese is produced in the Midwest
  

 9   in proportion to more NFEM is produced in the West, correct?
  

10      A.  If you said quality, I would say I'd probably agree
  

11   with you, but I don't know what those exact numbers do look
  

12   like.  But just based on my knowledge about what those plants
  

13   are, where they operate, I would say what you said is true.
  

14   But as far as information that would be reported to or reported
  

15   out of NASS, I don't know how that they would do that.  I don't
  

16   know if they can do that for confidentiality reasons.
  

17      Q.  Okay.  If there is a Federal Order in California, and
  

18   the Federally regulated price for milk used to produce butter
  

19   and nonfat dry milk is greater than the amount that CDI can
  

20   recover from the market in California, have you given
  

21   consideration to contingencies on how that loss will be
  

22   distributed among your membership or other producers?
  

23      A.  Well, I'm hopeful there aren't any losses.  We do other
  

24   things besides produce butter and powder, and it may be that
  

25   our product plants suffer somewhat on profitability under a
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 1   Federal Order in California, but the challenge is still to make
  

 2   -- are two-fold.  To provide a service to our members and to
  

 3   try to achieve profits.  We have kind of a two-prong approach
  

 4   here.
  

 5           We don't do only butter or powder, we do other products
  

 6   as well.  We do cream and condensed, and we provide milk to
  

 7   other entities, and the combination of that would be, we would
  

 8   be -- we would going toward our profitability.  So although we
  

 9   may be challenged on one aspect of the business, it will just
  

10   be a contingent upon, or it will be a challenge for us to try,
  

11   to the staff of CDI to continue profits at a reasonable level,
  

12   even if they are a slightly reduced level.
  

13      Q.  Does -- well, I don't mean to be flip in this question,
  

14   but when I asked about contingency plans, you said were you
  

15   hopeful.  And if you have any, apart from wishful thinking,
  

16   could you indicate whether you do, the next question might be a
  

17   little more nosey.  But, do you?
  

18      A.  I think you can appreciate, Mr. Vetne, that kind of
  

19   depends on what the decision is that comes out of this entire
  

20   process.  But CDI, in general, is looking to move away from
  

21   bulk commodity-type products, like a bulk butter or a nonfat
  

22   dry milk, into more specialty products.  And that will be a
  

23   transition over a period of years.  But that is our focus right
  

24   now, is to move into other products besides a bulk
  

25   commodity-type products upon which the prices are usually
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 1   based.
  

 2      Q.  Is it your opinion that a Federal Marketing Order, if
  

 3   adopted, will provide you opportunities that do not now exist
  

 4   under the State Order to transition to other kinds of products
  

 5   like you described?
  

 6      A.  I don't think so.  These plans have been in place for a
  

 7   couple years now, and they will continue to follow them, no
  

 8   matter what the regulatory environment is, whether it is the
  

 9   State Order or a Federal Order, we'll continue on this path.
  

10      Q.  Okay.  Is it your belief that operating losses for
  

11   butter powder plants will stimulate that search for alternative
  

12   uses in a way that breaking even has not stimulated up until
  

13   now?
  

14      A.  Again, I don't think so.  Like I said, the plans have
  

15   been in place for sometime, and I don't think we're going to
  

16   wait around to see what the result is.  We have got the
  

17   strategy set and we're going to try to move forward as best we
  

18   can under whatever the regulatory environment is.
  

19      Q.  Okay.  Thank you.  Your Honor, I'd ask that Exhibit 52
  

20   be received.  No more questions on it?
  

21       JUDGE CLIFTON:  Does anyone have any questions for Dr. Erba
  

22   to determine whether you object to Exhibit 52 being admitted?
  

23   No one does.  Is there any objection to the admission into
  

24   evidence of Exhibit 52?  There is none.  Exhibit 52 is admitted
  

25   into evidence.
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 1            (Thereafter, Exhibit Number 52 was
  

 2            received into evidence.)
  

 3       MR. VETNE:  Your Honor, I have one more document and then
  

 4   I'll sit down.  It's an excerpt from transcript of testimony of
  

 5   Dr. Erba at a hearing before CDFA on Monday, May 20, 2013.  The
  

 6   entire, his entire testimony is excerpted, but not the entire
  

 7   transcript.  I'll show it to the witness and provide the charge
  

 8   with a copy.
  

 9       JUDGE CLIFTON:  Ms. Frisius, will this be Exhibit 53?
  

10       MS. FRISIUS:  It will be.
  

11       JUDGE CLIFTON:  Thank you.  This will be Exhibit 53.
  

12            (Thereafter, Exhibit Number 53 was marked
  

13            for identification.)
  

14       JUDGE CLIFTON:  All right, thank you.
  

15   BY MR. VETNE:
  

16      Q.  Everybody has one.  Thank you.
  

17          Dr. Erba, do you recall appearing at a CDFA hearing on
  

18   May 22, 2013, to discuss class price formulas and, in
  

19   particular, but not exclusively, 4b whey formula?
  

20      A.  Yes.
  

21      Q.  There was one of the hearings on Mr. Vandenheuvel's
  

22   list, on page 2 of Mr. Vandenheuvel's testimony.
  

23           And we see your testimony beginning on page 49 and 50
  

24   of the transcript of that proceeding.
  

25      A.  Yes.
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 1      Q.  Okay.  Do you recall being there?
  

 2      A.  Yes.
  

 3      Q.  Okay.  You were there in particular to advocate for
  

 4   improving the way whey is accounted for in the California Class
  

 5   4b milk price formula, correct?
  

 6      A.  Yes, we had a series of hearings on that same issue.
  

 7      Q.  Now, if you look at page 51 of the transcript, second
  

 8   full paragraph, it is only two sentences, the second sentence
  

 9   reads:
  

10                Our proposal will bring equity to the price of
  

11                milk used in cheese processing and will also
  

12                provide California Dairy producers the relief they
  

13                need.
  

14           I want to direct your attention to the word equity.
  

15   And tell me in which way the 4b price was, at the time,
  

16   inequitable and in what way your proposal would make it
  

17   equitable or more equitable?
  

18      A.  As I said, we have a series of hearings over the same
  

19   issue, and our intent was to bring that California price, 4)
  

20   price, in better alignment with the Federal Order price, the
  

21   Class, Federal Class III price.
  

22      Q.  "By in line with," do you mean a price that would move
  

23   up and down in concert, or close to concert with the Federal
  

24   Class III price?
  

25      A.  I think that's an accurate description.
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 1      Q.  At the bottom of page 52, the last full sentence, you
  

 2   state:
  

 3                Instead, we are proposing what we believe
  

 4                represents a solution to the milk pricing inequity
  

 5                that can be justified based on milk prices in
  

 6                surrounding states and market conditions facing
  

 7                the dairy industry.
  

 8           In that part of your testimony, were you referring in
  

 9   part, to the statutory directive governing CDF activities that
  

10   Mr.  Vandenheuvel talked about, statutory directive that the
  

11   CDFA consider milk prices in other states?
  

12      A.  No.  I think throughout, at least -- probably gonna
  

13   misstate this -- but we have tried not to go back to the
  

14   California Food and Agriculture Code and underscore repeatedly
  

15   the Code Sections are there, the guidance that they provide.
  

16   Our appeal was that we felt the prices were not aligned
  

17   correctly, and we appealed two things other than the Food and
  

18   Ag Code to get them back into alignment.  That's why when you
  

19   look, I think, at that testimony, although I'm not totally
  

20   certain, we don't do an extensive job from citing Food and Ag
  

21   Code Sections.
  

22      Q.  Okay.  Continuing through page 54, the paragraph that
  

23   begins in full there, you say:
  

24                Second to when making class by class comparisons
  

25                of California milk prices with those in other Milk
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 1                Marketing Orders, only one class of milk stands
  

 2                out in the comparison as not being at all close to
  

 3                its federal counterpart, and that's Class 4b --
  

 4                that's State of California 4b -- while California
  

 5                prices do not have to match milk prices found in
  

 6                other marketing orders, the prices ought to be
  

 7                reasonably close.
  

 8           Do you see that?
  

 9      A.  I actually believe if you gave me a line number that
  

10   would be.
  

11      Q.  Line 6 through 13.
  

12      A.  That's better.
  

13      Q.  If that helps.  Page 54, line 6 through 13.
  

14      A.  I'm on the wrong page, that would help.
  

15      Q.  54, yes okay.
  

16      A.  I'm sorry, did you ask me a question and I'm not
  

17   answering it?
  

18      Q.  And I read that paragraph, line 6 through 12, and then
  

19   you proceed to compare butter, milk, fluid, Class 2 and Class 3
  

20   in the testimony that follows.
  

21          Do you see that?
  

22      A.  Yes.
  

23      Q.  Good.  And then on the top of page 55, after going
  

24   through that exercise, your testimony was:
  

25                I suggest that for those price comparison and
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 1                acceptable level of price difference between
  

 2                California prices and Federal Order prices is
  

 3                demonstrated.
  

 4           Do you see that?
  

 5      A.  Yes.
  

 6      Q.  And for each of those products other than 4b there was
  

 7   a somewhat lower price in California, correct?
  

 8      A.  I believe so, yes.  It looks like it, yes.
  

 9      Q.  Yes.  But there are prices that, using the word I used
  

10   before, moved, more or less in concert with the Federal Order
  

11   price, even though they were not at the same level as Federal
  

12   Order prices, correct?
  

13      A.  Yes, they tended to move reasonably well together.
  

14      Q.  Okay.  And that's what you refer to in your testimony
  

15   there in 2013 as an acceptable level of price differences
  

16   between California and Federal Order markets?
  

17      A.  Let me -- let me explain this a little bit.  We said it
  

18   was an acceptable level, didn't say we agreed with it.
  

19      Q.  Your testimony now is that by acceptable level, it is
  

20   something you could live with, but you didn't mean to imply
  

21   that you wouldn't like more?
  

22      A.  Well, it's again, this is a series of hearings that we
  

23   went through with CDFA, and it was fairly apparent that CDFA
  

24   was not going to get to the point of giving California exactly
  

25   the Federal Order prices for every class.  And, again, back to
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 1   the comment of acceptable levels.  We just resided on the fact
  

 2   we were never going to get to the prices that would put us in
  

 3   concert with the Federal levels, so there is going to be a
  

 4   difference, and we accepted that on all but one of the classes.
  

 5      Q.  Okay.  And that class was 4b?
  

 6      A.  The Class 4b, California Class 4b, Federal Class III.
  

 7      Q.  Right.
  

 8      A.  Difference.
  

 9      Q.  Which you address in the following paragraph which I
  

10   will read.  That is page 55 of this transcript, starting with
  

11   line 15:
  

12                I will make one final point in support of
  

13                California's dairy proposal.  Recently, the
  

14                California Dairies receive the results of a study
  

15                that reviewed the potential impacts of a Federal
  

16                Milk Marketing Order in California.  We, along
  

17                with Dairy Farmers of America and Land O'Lakes,
  

18                co-funded a study from Doctors Mark Stephenson and
  

19                Chuck Nicholson.  The study identified a large
  

20                Class 4b, Class III spread as being problematic
  

21                and suggested that a manufacturing deferential in
  

22                the Class III price could resolve the problem of
  

23                higher milk prices, while simultaneously
  

24                encouraging pool participation by cheese plants.
  

25                A level of the differential is about 70 cents.
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 1                In other words, the study suggested that
  

 2                California price for milk used for cheese ought to
  

 3                be 70 cents less than the Federal prices.
  

 4                That 70 cent differential is approximately the
  

 5                same as what is represented in AB 31, and is about
  

 6                the same as the $1.20 increase in the Class 4b
  

 7                price we are proposing today.
  

 8           That quote ends on the excerpt of the transcript, page
  

 9   56, line 7.
  

10           At the time you gave this testimony, you were conveying
  

11   to CDFA at least, that a differential between the California
  

12   price of milk used to produce cheese, and the Federal price of
  

13   milk used to produce cheese of 70 cents, would be an acceptable
  

14   and appropriate level.  Correct?
  

15      A.  Yes.  We had several proposals.  That would have been
  

16   about the level, again, recognizing that we were not going to
  

17   get the CDFA Secretary of Agriculture to concede to exactly a
  

18   Federal Class III price in California, so we were trying to
  

19   offer something that was a reasonable compromise.  An increase
  

20   from where it was, but not as high as the Federal level Class
  

21   III price.
  

22      Q.  All right.  You continue on to discuss Class 4a.  And
  

23   there had been an increase in the 4a price, as I understand it,
  

24   of about 25 cents per hundredweight equivalent prior to that?
  

25      A.  It says 30 here.
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 1      Q.  By the same 30 cents, okay.
  

 2          Starting on line 17, page 56 of the transcript, I'll
  

 3   read:
  

 4                Because nearly all butter and powder processing
  

 5                facility is owned by producers and not by
  

 6                proprietary companies, increasing the Class 4a
  

 7                price only functions to redistribute money from
  

 8                producers who have made investments in butter and
  

 9                milk powder processing facilities to those
  

10                producers who have not.  This is entirely counter
  

11                to the concept of increasing milk prices to
  

12                provide equitable milk price assistance to all
  

13                producers.  The higher the increase in Class 4a
  

14                milk price, the less equitable the milk pricing
  

15                system becomes.  From the perspective of a CDI
  

16                member, this caution appeared to be largely
  

17                ignored when the Department issued its decision.
  

18                Basically, CDI members will net only 7 cents more
  

19                in their milk prices as a result of the December
  

20                12 milk price hearing.
  

21       JUDGE CLIFTON:  I'm sorry, I really think you ought to read
  

22   that whole phrase, 7 cents per --
  

23       MR. VETNE:
  

24                7 cents per hundredweight more in the milk price
  

25                as a result of the December 2012 milk price
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 1                hearing.  The reason is, that CDI members will
  

 2                have to give back about 18 cents per hundredweight
  

 3                of the 25 cents per hundredweight in the form of
  

 4                higher prices paid by their Cooperative for milk
  

 5                processed into butter and milk powders.  In
  

 6                contrast, a producer who does not belong to a
  

 7                processing Cooperative and has no investment in
  

 8                the processing capacity will receive the full 25
  

 9                cents price increase.
  

10       JUDGE CLIFTON:  25 cent --
  

11       MR. VETNE:  Per hundredweight price increase.
  

12   BY MR. VETNE:
  

13      Q.  Let me see if I can translate this, if my understanding
  

14   is correct.
  

15          If the Class, California Class 4a price is set at a
  

16   level you can't recover at a level in the marketplace, you have
  

17   to account to, CDI has to account to the pool for the whole
  

18   price increase, correct?
  

19      A.  Yes.
  

20      Q.  But if you, thereafter, are able to sell your butter
  

21   and nonfat dry milk only at a loss, your producer, your member
  

22   producers, exclusively share that loss while everybody shares
  

23   in the higher resulting price, correct?
  

24      A.  I think that's generally correct, yes.
  

25      Q.  Okay.  Now, on page 56, lines 17, and 18, 19, you
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 1   distinguish between processing facilities owned by producers
  

 2   rather than proprietary companies.
  

 3          Is it your opinion that a price setting milk rate,
  

 4   price setting agency, can charge a price more readily that
  

 5   creates a loss for proprietary-owned company than a
  

 6   Cooperative-owned company?
  

 7      A.  What that refers to is the -- it's not in here, but the
  

 8   history of CDFA and its decisions when they make these pricing
  

 9   adjustments, particularly temporary ones.  And that was, they
  

10   very rarely charge Class 4a and 4b at the same rate,
  

11   recognizing that 4a was largely held by producers, butter
  

12   powder operations largely held by producers.  And they
  

13   recognize that if you charge the, if you increase the 4a and 4b
  

14   price by the same, you are differentially hurting the producers
  

15   who own butter powder facilities.  And this was just a sort of
  

16   reminders I guess, to CDFA that they were changing what they
  

17   had been doing for years, if not decades.
  

18      Q.  Okay.  Can you come up with an economist's rationale,
  

19   if there is one, for covering the margin required by butter
  

20   powder plants to operate, but not covering the margin required
  

21   by cheese plants to operate based on the type of ownership?
  

22      A.  I could only do so in the sense of a regulator if the
  

23   attempt is to increase prices to producers.  And in that vain,
  

24   then, yes, I could differentially charge, or increase the price
  

25   for 4b differently than 4a, if my outcome goal was to increase
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 1   prices to producers.
  

 2      Q.  Would you agree that if that is your goal, it would
  

 3   indeed be a short-term goal because the capacity would
  

 4   eventually evaporate?
  

 5      A.  I think almost in every instance that I could think of,
  

 6   it was always a short-term goal.
  

 7      Q.  Okay.  Is the outcome you want from this proceeding by
  

 8   USDA a long-term rather than short-term solution for
  

 9   California?
  

10      A.  It is a long-term solution and to require that my
  

11   company makes some changes along the way as we get there.
  

12      Q.  Thank you.
  

13          I would like Exhibit 53 be received.
  

14       JUDGE CLIFTON:  Does anyone want to question Dr. Erba on
  

15   Exhibit 53 before determining whether you have any objection?
  

16   No one.  Is there any objection to the admission into evidence
  

17   of Exhibit 53?  There is none.  Exhibit 53 is admitted into
  

18   evidence.
  

19            (Thereafter, Exhibit Number 53 was
  

20            received into evidence.)
  

21       MR. VETNE:  Thank you, your Honor, I'm through.
  

22       JUDGE CLIFTON:  It's 4:44.  I have two questions.  The
  

23   first is if, Dr. Erba, will you be here tomorrow?
  

24       DR. ERBA:  It seems like I will have to be.
  

25       JUDGE CLIFTON:  That's what I wanted to hear.
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 1           Now I would like a show of hands of those of you who
  

 2   have additional questions for Dr. Erba?  Lots of us, including
  

 3   I do, Dr. Erba.  So we can do a little more tonight, but the
  

 4   rest we'll have to save for tomorrow.  So is there someone that
  

 5   would like to make use of about the maximum would be ten
  

 6   minutes now?
  

 7       MR. MILTNER:  Your Honor, with some careful planning, I
  

 8   think I can conclude in less than ten minutes.
  

 9                       CROSS-EXAMINATION
  

10   BY MR. MILTNER:
  

11      Q.  Ryan Miltner on behalf of the Select Milk Producers.
  

12           Dr. Erba, way back on Friday, do you recall generally
  

13   the questions that Mr. English had asked you?
  

14      A.  I tried to forget them, but, yes.
  

15      Q.  I understand.
  

16      A.  Yes.
  

17      Q.  Do you recall his colloquy with you about the treatment
  

18   of a handler purchasing, a handler located in California,
  

19   purchasing milk from a farm located out-of-state?
  

20      A.  Yes.
  

21      Q.  Okay.  I would like to examine that a little further, I
  

22   would like to look at the farm side of that transaction.  So in
  

23   the current, under a current California Order and I guess I'm
  

24   looking for you to acknowledge whether I'm correct on this, the
  

25   out-of-state farm selling to a California handler can be paid
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 1   whatever price the plant chooses to pay; is that correct?
  

 2      A.  I believe that's correct.
  

 3      Q.  And so that farm, in a rational economic market, the
  

 4   plant is going to want to pay less than it would pay to a farm
  

 5   in-state, correct?
  

 6      A.  If everything is equal economically, then, yes.
  

 7      Q.  Okay.  And the farm is going to want to receive more
  

 8   than what whatever it will receive in its, we'll call its homer
  

 9   market or local market, correct?
  

10      A.  Whatever its next best option would be.
  

11      Q.  Okay.  Now, if a California Federal Order is
  

12   implemented, now that plant must pay the minimum regulated
  

13   price to that producer, correct?
  

14      A.  Correct.
  

15      Q.  And under the Proposal Number 1, that would apply
  

16   equally to a Class 1 plant or a plant of any other use,
  

17   correct?
  

18      A.  Right.  So they would be following the prices that have
  

19   been announced depending on what products they actually
  

20   produce.
  

21      Q.  And so what we have is with the implementation of a
  

22   California Order, are we not actually achieving handler equity
  

23   so that all handlers supplying California are going to be
  

24   paying the same price for their milk, correct?
  

25      A.  All handler supplying California?
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 1      Q.  I'm sorry.  All handlers -- all handlers purchasing
  

 2   milk that are pooled in California?
  

 3      A.  I think so.  I think if we are on the same page, yes.
  

 4      Q.  Okay.  So that by implementing the California Federal
  

 5   Order, we achieve one of the goals of regulation, which is to
  

 6   to have handler equity, correct?
  

 7      A.  That is the attempt, yes.
  

 8      Q.  Okay.  Now, on the producer side of that transaction,
  

 9   and I want to focus specifically on what happens under
  

10   Proposal 1.  The out-of-state producer shipping to that plant,
  

11   the California plant, is that farm able to own California
  

12   quota?
  

13      A.  Not if that farm is located outside of California.
  

14      Q.  And so under Proposal 1, what would that producer
  

15   receive?
  

16      A.  That producer would receive I think what we have called
  

17   the uniform nonquota price.
  

18      Q.  And can you expand on what the uniform nonquota price
  

19   is?
  

20      A.  So on, I know it is in the proposal somewhere as far as
  

21   the language goes, we quote the actual Code Section which does
  

22   this.  I believe it's 1051.62, 61 and 62, which discuss the
  

23   pricing so the, after the pool, the revenue pool from milk
  

24   sales is collected, formed, and the prices are now, before
  

25   prices are announced, the Market Administrator would take from
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 1   that the quota premium, the information from which would come
  

 2   from CDFA, and then after that is done and that is removed, to
  

 3   announce the, or to calculate the uniform price, the nonquota
  

 4   uniform price.  I probably didn't explain that too well.
  

 5      Q.  Well, I think you did.  Let me see if I understood it
  

 6   correctly.  That once all the revenue is paid into the pool,
  

 7   quota is paid out, correct?
  

 8      A.  It's not paid out, it's taken out.  So it's -- yes,
  

 9   taken out is probably a better term.
  

10      Q.  What difference do you see between taken out and paid
  

11   out, I'm just curious?
  

12      A.  Well, because it's not paid yet.  It is just, at this
  

13   point, it is just calculations.
  

14      Q.  Okay.  So once you take the pooling of funds, you take
  

15   out the quota, the quota value.
  

16      A.  Quota premium.
  

17      Q.  Quota premium?
  

18      A.  Yes.
  

19      Q.  Okay.  And the remainder is what is the --
  

20      A.  The remainder is what becomes the nonquota uniform
  

21   price.
  

22      Q.  Nonquota uniform price.  Thank you.  In that situation,
  

23   is there not an economic disincentive to producers outside of
  

24   California to supply milk to the California market?
  

25      A.  I guess it depends on what that next best option
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 1   discussed a few minutes ago might be.  There may not be any
  

 2   other options, there may be several other options, I do not
  

 3   know.
  

 4      Q.  Nevertheless, that farm is never in a position to
  

 5   receive a full uniform price since they are not eligible to own
  

 6   quota, correct?
  

 7      A.  That's correct.
  

 8      Q.  So while you have handler equity, you don't have
  

 9   producers supplying the same area, being paid the same, and to
  

10   take it a step further, you, whereas a producer in California
  

11   can make the election to purchase quota, the out-of-state
  

12   producer is permanently left in that position, correct?
  

13      A.  Correct.  I would just point out that the nonquota
  

14   holder in California and the nonquota holder outside of
  

15   California, would be eligible for the same price.
  

16      Q.  They'd both be eligible for the?
  

17      A.  Nonquota uniform.
  

18      Q.  Nonquota uniform price.  I realize we just talked over
  

19   each other, I know,  I apologize.  But the producer, only the
  

20   producer in California is eligible to purchase quota?
  

21      A.  Only -- it is dependent on the location of the dairy
  

22   farm, the person.
  

23      Q.  Correct.
  

24      A.  Correct.
  

25      Q.  And that's a matter of California law, it's not a
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 1   matter of regulation, correct?
  

 2      A.  That's correct.  It is in a California statute.
  

 3      Q.  Is there anything -- maybe rephrase that a touch.  Was
  

 4   there consideration given to dividing the producer settlement
  

 5   fund pro rata into an in-state and out-of-state producer pool?
  

 6      A.  I don't think we ever talked about that.  Although we
  

 7   did discuss the possibility of changing California statute to
  

 8   allow quota to be available to producers outside the state.  It
  

 9   was part of the discussion and we ultimately decided changing
  

10   California law for this purpose was probably not an avenue we
  

11   wanted to go down.
  

12      Q.  Would -- and I know there's going to be no answer to
  

13   that, at least I don't think there will be.  Would the
  

14   Cooperatives entertain a modification to their proposal to
  

15   account for out-of-state milk and to create a separate
  

16   out-of-state Producer Settlement Fund?
  

17       MR. VLAHOS:  Objection, your Honor.  John Vlahos, your
  

18   Honor.
  

19           I don't think it is fair for this witness to be asked
  

20   on the stand to take a position on behalf of the three
  

21   cooperatives who are the proponents of Proposal Number 1.
  

22       MR. MILTNER:  Your Honor, if I may, with all due respect to
  

23   Mr. Vlahos, that's why I prefaced the question with "you may
  

24   not be able to answer this right now," but I certainly wanted
  

25   to suggest it.  And I don't know that it's an objection to be
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 1   ruled upon.  If he wants to instruct his witness not to answer,
  

 2   that's fine.
  

 3       MR. ENGLISH:  Chip English.  I would note that at the
  

 4   beginning of the cross-examination of Dr. Erba by the attorney,
  

 5   well, by Ms. Hancock, there was sort of a similar line of
  

 6   questions with respect to a different issue, and the witness
  

 7   there was no objection raised, and the witness answered those
  

 8   questions.  I think these are appropriate questions.
  

 9       MR. MILTNER:  Thanks, Mr. English, for reminding me of
  

10   that.
  

11       JUDGE CLIFTON:  And I think Dr. Erba should think about it
  

12   overnight.  It's now, 4:56.  See you in the morning.  Thank
  

13   you.  Oh wait, we have one more thing.
  

14       MR. HILL:  Brian Hill.  I hate to do this, but I am of the
  

15   belief that Mr. Doornenbal was not sworn in, so I don't know if
  

16   this is something to be addressed now, because he's coming
  

17   back.
  

18       JUDGE CLIFTON:  It is because he is still here.  Would you
  

19   come forward to the podium?  I so appreciate when people let me
  

20   know these things, because --
  

21       MR. HILL:  I forgot, too.
  

22       JUDGE CLIFTON:  They are easily remedied.  So would you
  

23   state your full name and spell it again for us, Mr. Doornenbal?
  

24       MR. DOORNENBAL:  My name is Rien Doornenbal.  R-I-E-N,
  

25   D-O-O-R-N-E-N-B-A-L.
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 1        JUDGE CLIFTON:  Thank you.  I would like to swear you in
  

 2   now, just in case I forgot to before you testified.
  

 3           Would you raise your right hand, please?  Do you
  

 4   solemnly swear or affirm under penalty of perjury, that the
  

 5   evidence you will present will be the truth?
  

 6       MR. DOORNENBAL:  I do.
  

 7       JUDGE CLIFTON:  And as to the evidence you already
  

 8   presented, because testimony is evidence, was it true?
  

 9       MR. DOORNENBAL:  It was.
  

10       JUDGE CLIFTON:  Thank you.  You may step down.  Thank you
  

11   very much Mr. Hill.  Ms. Frisius?
  

12       MS. FRISIUS:  I believe that --
  

13       JUDGE CLIFTON:  Would you come to a microphone?
  

14       MS. FRISIUS:  I believe Exhibit 50 and 53 have not been
  

15   accepted into evidence today.
  

16       JUDGE CLIFTON:  I did admit 53, didn't I?  53, now 50, that
  

17   was Vandenheuvel's testimony, I'm pretty sure I admitted it,
  

18   but I can admit it twice just in case.  Is there any objection
  

19   to the admission into evidence of the testimony of Rob
  

20   Vandenheuvel, which is Exhibit 50?  There is none.  Exhibit 50
  

21   is admitted into evidence.  Thank you, Ms. Frisius.  All right.
  

22           You are welcome tomorrow to come as early as 8:00
  

23   tomorrow morning, we will not go on record until 9:00.  We go
  

24   off record at 4:59.
  

25       (Whereupon, the evening recess was taken.)
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 3
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 5
  

 6             JUDGE CLIFTON:  We're back on record.  It is
  

 7   October 6, 2015.  It's a Tuesday.  It's 9:00 in the
  

 8   morning.  And this is Day 11 of the Milk Hearing.  My
  

 9   name is Jill Clifton.  I'm the United States
  

10   Administrative Law Judge who's assigned to take evidence
  

11   at this hearing.
  

12             There are two kinds of evidence, testimony and
  

13   exhibits, and we've had a lot of each.  Some witnesses
  

14   have been on the witness stand for multiple days,
  

15   including the witness whose testimony is expected to
  

16   resume first thing this morning.
  

17             I would like to take appearances of those who
  

18   are participating beginning first, please, with other
  

19   employees of the United States Department of
  

20   Agriculture.
  

21             MR. FRANCIS:  Good morning, everyone.  Welcome
  

22   back.  William Francis.  F-R-A-N-C-I-S.  United States
  

23   Department of Agriculture, Agricultural Marketing
  

24   Service.
  

25             MR. CARMAN:  Good morning.  Clifford Carman.

2160



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1   C-A-R-M-A-N.  Dairy Programs, Assistant to the Deputy
  

 2   Administrator, USDA.
  

 3             MS. FRISIUS:  Good morning.  Meredith Frisius.
  

 4   M-E-R-E-D-I-T-H.  F-R-I-S-I-U-S.  And I'm a Agricultural
  

 5   Marketing -- Dairy -- totally can't remember the title
  

 6   right now.  Anyway, I work for USDA.
  

 7             MS. MAY:  Laurel May.  L-A-U-R-E-L.  M-A-Y.
  

 8   With USDA/AMS Dairy Program.  I'm a Marketing Specialist
  

 9   Rule Writer.
  

10             MR. MYKRANTZ:  John Mykrantz.  J-O-H-N.
  

11   M-Y-K-R-A-N-T-Z.  Economist with the Pacific Northwest
  

12   and Arizona Orders on detail with Dairy Program.
  

13             MR. SCHAEFER:  Henry Schaefer.  H-E-N-R-Y.
  

14   S-C-H-A-E-F-E-R.  Agricultural Economist for the Upper
  

15   Midwest Milk Marketing Area, Federal Order 30, on detail
  

16   for AMS.
  

17             MS. BECKER:  Lauren Becker.  L-A-U-R-E-N.
  

18   B-E-C-K-E-R.  USDA Office of General Counsel.
  

19             MR. HILL:  Brian Hill.  B-R-I-A-N.  H-I-L-L.
  

20   With the Office of General Counsel.
  

21             JUDGE CLIFTON:  And now I'd like teams who
  

22   represent a proposal or oppose a proposal to assemble
  

23   one -- one team at a time and identify themselves.
  

24             MR. BESHORE:  Marvin Beshore.  M-A-R-V-I-N.
  

25   B-E-S-H-O-R-E.  Representing the proponents of Proposal
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 1   1, California Dairies, Dairy Farmers of America, and
  

 2   Land O'Lakes.
  

 3             MR. VLAHOS:  John Vlahos, Hanson Bridgett.
  

 4   That's J-O-H-N.  V-L-A-H-O-S.  Hanson, H-A-N-S-O-N.
  

 5   Bridgett, B-R-I-D-G-E-T-T.  Also representing the co-op
  

 6   proponents of Proposal Number 1.
  

 7             MS. OLIVER THOMPSON:  Good morning.  My name
  

 8   is Megan Oliver Thompson.  Megan is M-E-G-A-N.  Also an
  

 9   attorney with Hanson Bridgett and co-counsel for the
  

10   proponents of Proposal Number 1.
  

11             MR. SCHAD:  Good morning.  Dennis Schad.
  

12   S-C-H-A-D.  I work for Land O'Lakes.
  

13             DR. ERBA:  Good morning.  Eric Erba.  E-R-I-C.
  

14   E-R-B-A.  I work for California Dairies, Inc.
  

15             MR. ENGLISH:  Good morning, Your Honor.  Chip
  

16   English.  C-H-I-P.  E-N-G-L-I-S-H.  With the law firm of
  

17   Davis Wright Tremaine in Washington, DC, representing
  

18   proponents of Proposal Number 2, the Dairy Institute of
  

19   California.
  

20             MR. VULIN:  Ashley Vulin.  A-S-H-L-E-Y.  V, as
  

21   in Victor, U-L-I-N.  Working for Davis Wright Tremaine,
  

22   also co-counsel for the Dairy Institute of California.
  

23             MR. SCHIEK:  Good morning.  William Schiek.
  

24   S-C-H-I-E-K.  Economist with the Dairy Institute.
  

25             MS. KALDOR:  Rachel Kaldor.  R-A-C-H-E-L.
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 1   K-A-L-D-O-R.  Executive Director, Dairy Institute.
  

 2             MR. BLAUFUSS:  Good morning.  Rob Blaufuss.
  

 3   Blaufuss, B-L-A-U-F-U-S-S.  From Dean Foods Company.
  

 4             MR. DEJONG:  James Dejong.  J-A-M-E-S.
  

 5   D-E-J-O-N-G.  I am with Hilmar Cheese Company, a
  

 6   manufacturer of whey, milk powders, and cheese.
  

 7             MS. TAYLOR:  Good morning.  Sue Taylor with
  

 8   Leprino Foods.  L-E-P-R-I-N-O.
  

 9             MR. VETNE:  Good morning.  John Vetne,
  

10   V-E-T-N-E, representative for Hilmar Cheese.
  

11             MR. HANCOCK:  Nicole Hancock, H-A-N-C-O-C-K,
  

12   with Stoel Rives.  S-T-O-E-L.  R-I-V-E-S.  Representing
  

13   the California Producer Handlers Association and
  

14   Ponderosa Dairy.
  

15             MR. LAI:  Victor Lai, last name spelled L-A-I,
  

16   with Producers Dairy Foods, a member of California
  

17   Producer Handlers Association.
  

18             JUDGE CLIFTON:  I'd like now for other
  

19   participants to identify themselves even if they're not
  

20   part of a team that put together a proposal.
  

21             MS. REED:  Good morning.  Kristine Reed.
  

22   K-R-I-S-T-I-N-E.  R-E-E-D.  With the Miltner Law Firm,
  

23   M-I-L-T-E-R, representing Select Milk Producers.
  

24             MR. MILTNER:  Good morning.  Ryan Miltner with
  

25   Miltner Law Firm representing Select Milk Producers.
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 1             JUDGE CLIFTON:  Is there anyone who has not
  

 2   yet identified themself who would like to testify this
  

 3   morning?  There is no one at this time.
  

 4             I'd like now to address preliminary matters.
  

 5   One is the docket number.  The docket number has in
  

 6   brackets capital A capital O.  That stands for
  

 7   Agreements and Orders.  That's a designation given to
  

 8   this kind of case by the hearing clerk of the United
  

 9   States Department of Agriculture where the docket number
  

10   in the hearing clerk's office is 15 hyphen 0071.
  

11             With regard to the schedule this week, we are
  

12   not meeting all day on Friday, rather we will go off
  

13   record Friday no later than 12:00 noon.
  

14             I'd like now to take other preliminary matters
  

15   beginning with any that the United States Department of
  

16   Agriculture would like to announce.
  

17             MS. MAY:  I feel like everybody should just
  

18   sort of sing along with me while I do this.
  

19             Welcome to our hearing.  So glad you're all
  

20   here.  As you know, we are here to take testimony and
  

21   receive evidence on the subject of a proposal to
  

22   establish a market order for milk here in California.
  

23             If you would like to testify in the hearing,
  

24   you can let us, and specifically Meredith know, and she
  

25   will notify the judge.
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 1             If anybody in the audience would like to ask
  

 2   questions, they certainly may.  You can do so by
  

 3   approaching the microphone and the judge will
  

 4   acknowledge you.
  

 5             We are broadcasting this hearing session via
  

 6   live audio feed that you can access at
  

 7   tinyurl.com/camilkhearing.
  

 8             The court reporter is recording the official
  

 9   transcripts, which will be available approximately two
  

10   weeks after the end of each hearing week on our AMS
  

11   website.
  

12             Exhibits that are entered into the proceeding
  

13   are numbered in order of presentation.  Copies of those
  

14   are available, again, on our website after the court
  

15   reporter scans and enters them.  And there are some
  

16   spare copies over here on the side of the room if you'd
  

17   like to pick them up.
  

18             We do have refreshments for you in the back of
  

19   the room, which we hope you will enjoy.
  

20             And as for the order of the day, we ended
  

21   yesterday with the cross-examination of Dr. Erba, and
  

22   today because it seems like he's doing so well at it and
  

23   enjoys it so much, we're going to let him come back and
  

24   do some more.
  

25             That's all we have.
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 1             JUDGE CLIFTON:  Thank you.  Dr. Erba, you may
  

 2   approach the witness stand.  I'll see if there are any
  

 3   other preliminary matters.
  

 4             I do have a couple of additional.  One is
  

 5   anyone is welcome to record this proceeding, whether
  

 6   you're listening from a remote place on the audio feed
  

 7   or whether you're here in the room.  That, of course, is
  

 8   not the official record.  The official record is being
  

 9   created by the court reporter.
  

10             What we do after all of the evidence is in, we
  

11   invite any corrections to the transcript.  I receive
  

12   those in particular from the personnel not only of USDA
  

13   but also the proponents, but anyone is welcome to
  

14   propose a correction.  I then review those proposed
  

15   corrections and decide which ones to accept and whether
  

16   I have any of my own.  The transcript plus the proposed
  

17   corrections then constitute the official record of the
  

18   oral proceeding.  The other part of the evidence that I
  

19   certify would be the exhibits.
  

20             We do have a copy machine in the back of the
  

21   room if anyone needs to make additional copies.  We did
  

22   very well yesterday with having copies available for the
  

23   participants here in the room without having to rely on
  

24   that copy machine, but feel free to use it if you'd like
  

25   to supplement the copies that you brought of any of
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 1   the -- of the exhibits.
  

 2             What other preliminaries matters are there?
  

 3             I think, Mr. Hill, you may want to read into
  

 4   the record the statement with regard to the California
  

 5   Department of Food and Agriculture.
  

 6             MR. HILL:  One second, Your Honor.
  

 7             MS. MAY:  While we're waiting for Mr. Hill --
  

 8   Laurel May -- as far as the copier goes, we're kind of
  

 9   lower on copier paper, so we'll run out today and get
  

10   some more, but just subtle warning don't necessarily
  

11   think that there's paper back there.
  

12             JUDGE CLIFTON:  Okay.
  

13             MS. MAY:  I think we're kind of low.
  

14             JUDGE CLIFTON:  You have -- you have some.
  

15             MS. MAY:  We have a little, I think, but we're
  

16   running out.
  

17             JUDGE CLIFTON:  All right.  Thank you.
  

18             MR. HILL:  Okay.  One second.
  

19             MS. MAY:  Oh, yeah, one more thing.  Meredith
  

20   reminded me that it's -- it probably would help us save
  

21   paper would make double-sided copies of their exhibits,
  

22   just to kind of save on paper.  Which you -- it's a
  

23   choice that you can make on the copier, you can go from
  

24   one to two sided.  Come and get us if you need help with
  

25   that.
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 1             MR. HILL:  Brian Hill.  I will again read the
  

 2   statement from CDFA.
  

 3             "CDFA will be present on October 8th for the
  

 4   limited purpose of entering reports into the hearing
  

 5   record developed in response to requests from interested
  

 6   parties.  CDFA will only answer questions regarding the
  

 7   compilation of the data contained in these reports in
  

 8   order to remain neutral and avoid being associated with
  

 9   a particular proposal."
  

10             JUDGE CLIFTON:  Thank you, Mr. Hill.
  

11             Are there any other preliminary matters?
  

12   There are none.
  

13             Dr. Erba, you remain sworn.  Would you again
  

14   state and spell your name?
  

15             THE WITNESS:  Eric Erba.  E-R-I-C.  E-R-B-A.
  

16             JUDGE CLIFTON:  Thank you.
  

17             Mr. Miltner, would you like to resume your
  

18   cross-examination of Dr. Erba?
  

19             MR. MILTNER:  Thank you, Your Honor.
  

20                       CROSS-EXAMINATION
  

21   BY MR. MILTNER:
  

22        Q.   Good morning, Dr. Erba.
  

23        A.   Good morning.
  

24             JUDGE CLIFTON:  State and spell your name.
  

25             MR. MILTNER:  I'm -- I'm sorry.  Ryan Miltner,
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 1   M-i-l-t-n-e-r, for Select Milk Producers.
  

 2   BY MR. MILTNER:
  

 3        Q.   Dr. Erba, we left off yesterday and I had
  

 4   asked if the cooperatives would be amenable to amending
  

 5   their proposal to set up a separate producer-settlement
  

 6   fund for out-of-state producers, and I think we left it
  

 7   that perhaps you were going to confer or discuss among
  

 8   the proponents of Proposal Number 1.  Have you had a
  

 9   chance to do that?
  

10        A.   Not exactly.
  

11        Q.   Okay.
  

12        A.   My -- my -- my response to your original
  

13   question was I can't give you an answer because we have
  

14   not talked about it, and the -- the folks that I would
  

15   talk about weren't here at the meeting -- at the hearing
  

16   at the time you asked the question, so we still have not
  

17   talked about it.
  

18        Q.   Okay.  That was -- as I promised, I was going
  

19   to finish up in ten minutes yesterday, and we carried
  

20   over a minute or so.  I -- I don't have any further
  

21   questions.  Thank you very much, Dr. Erba.
  

22        A.   You're welcome.
  

23             JUDGE CLIFTON:  Thank you, Mr. Miltner.
  

24             Who next would like to ask Dr. Erba additional
  

25   questions?  I know there were about six of you yesterday
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 1   who indicated that you would.
  

 2             So this will be some redirect at this time?
  

 3             MR. VLAHOS:  That's correct, Your Honor.
  

 4                     REDIRECT EXAMINATION
  

 5   BY MR. VLAHOS:
  

 6        Q.   John Vlahos on behalf of the Co-op proponents
  

 7   of Proposal Number 1.  Just a couple of questions or so,
  

 8   Dr. Erba.
  

 9             Last Friday on cross-examination by
  

10   Mr. English, he referred you to certain testimony before
  

11   CDFA, I believe it was on June 3rd, 19 -- I think
  

12   perhaps 2009, I'm not quite sure.  The -- it was in
  

13   Exhibit 53.  He referred you to a statement that you
  

14   made, and I'm going to read it to you, I'm going to
  

15   quote it.
  

16             JUDGE CLIFTON:  You're talking about Exhibit
  

17   53?
  

18             MR. VLAHOS:  I am.
  

19             JUDGE CLIFTON:  I'd like to hand it to the
  

20   witness, and if you'll tell us all what page you're
  

21   looking at.
  

22             MR. VLAHOS:  I'm looking -- actually, Your
  

23   Honor, it's only preliminary, I'm going to read an exact
  

24   quote and ask a question about it, so --
  

25             JUDGE CLIFTON:  I --
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 1   BY MR. VLAHOS:
  

 2        Q.   It's on page 110, lines 22 to 111 at line 7.
  

 3        A.   I'm sorry, what page did you say?
  

 4        Q.   110.
  

 5        A.   This one only goes up to 68.  This must not be
  

 6   the right one.
  

 7             JUDGE CLIFTON:  Yeah, Exhibit --
  

 8             MR. VLAHOS:  Oh, no, excuse me, I misspoke the
  

 9   exhibit number.  I meant 45.  I'm very sorry.  I jumped
  

10   ahead in my notes.
  

11             JUDGE CLIFTON:  Now, Mr. Vlahos, Exhibit 45
  

12   says June 3rd, 2015, on its --
  

13             MR. VLAHOS:  '15, correct.
  

14             JUDGE CLIFTON:  -- top.
  

15             MR. VLAHOS:  I misspoke my notes, Your Honor.
  

16             JUDGE CLIFTON:  All right, then.
  

17             Do you have one in front of you --
  

18             THE WITNESS:  I do.
  

19             JUDGE CLIFTON:  -- Dr. Erba?  All right.
  

20   So --
  

21             THE WITNESS:  It actually says 110 on it.
  

22             JUDGE CLIFTON:  All right.
  

23   BY MR. VLAHOS:
  

24        Q.   Dr. Erba, the quote that I'm talking about,
  

25   it's where it says, "An acceptable level of price
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 1   difference exists for most of the classes of milk when
  

 2   comparing California milk prices to Federal order
  

 3   prices."  And I believe you made a similar --
  

 4             JUDGE CLIFTON:  Mr. Vlahos, you didn't quote
  

 5   that exactly as written.  Would you do that again?
  

 6             MR. VLAHOS:  I thought I had it written down,
  

 7   perhaps I didn't.
  

 8             JUDGE CLIFTON:  Well, would you have Dr. Erba
  

 9   read it into the record?
  

10   BY MR. VLAHOS:
  

11        Q.   Yeah.  Why don't you read it?
  

12        A.   I can do that.
  

13        Q.   You do very well with that.
  

14        A.   "An acceptable level of price difference
  

15   exists for most the classes of milk when comparing
  

16   California milk prices to Federal order milk prices."
  

17        Q.   That's -- that's better than I did.
  

18             All right.  Also, in answer to a question with
  

19   Mr. Vetne, you made a similar statement.  In answer to
  

20   Mr. Vetne, you also said that I -- when you said
  

21   acceptable level, it didn't mean that CDI agreed with
  

22   those prices.  Would you elaborated on that, please?
  

23        A.   Right.  So I addressed this at least to some
  

24   extent under cross-examination of Mr. Vetne, and the
  

25   explanation is that it was obviously at this point, this
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 1   was a 2015, 2015 hearing, we'd been through several
  

 2   hearings with CDFA at this point, and it was obvious
  

 3   they were not going to get to the price level that we
  

 4   wanted to be at as a -- a proponent in those hearings.
  

 5   And so we -- we found that there was an acceptable
  

 6   level, not that we necessarily agreed with those levels,
  

 7   but acceptable level on price difference with the
  

 8   exception of the one class, and that is Class 4b,
  

 9   California 4b, compared to Federal Class III.
  

10        Q.   You said that you didn't agree with it, and is
  

11   that correct, that because we are now reviewing the
  

12   whole situation, you're -- the proposal is asking to
  

13   raise all those prices?
  

14        A.   That's correct.
  

15        Q.   Also in various cross-examination questions by
  

16   Mr. English and Mr. Vetne, there were various exhibits
  

17   produced that show the positions that CDI may have taken
  

18   in the past may not be the same as the positions taken
  

19   currently in these proceedings, and I believe in the
  

20   cross-examination you started to explain why there were
  

21   differences in the co-op's positions.  Could you
  

22   elaborate on that?
  

23        A.   Sure, I'd be happy to.  The simple and I think
  

24   valid explanation is that conditions change over time
  

25   and positions and objectives of companies changed over
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 1   time, and that's certainly true for -- for California
  

 2   Dairies, the company that I work for.
  

 3             I guess I'd like to point out that California
  

 4   Dairies didn't take this hearing lightly at all.  We
  

 5   have at least as much invested in manufacturing
  

 6   facilities in California as any other party involved in
  

 7   this hearing.  The members of California Dairies have
  

 8   reviewed this proposal in depth, reviewed the process in
  

 9   depth, and have concluded that they -- they want to be
  

10   part of the national system of Federal order prices.
  

11   They want to be on the same level playing field as their
  

12   counterparts outside the state.
  

13             And we understood fully when we entered into
  

14   this that the decision given by USDA at the conclusion
  

15   of these hearings may work to the disadvantage of CDI's
  

16   plants, and we'd be challenged to maintain our level of
  

17   profitability, and we accepted that any way, that the
  

18   numbers, and we still have go forward with this.
  

19             Just like with many other companies out there,
  

20   we've got profit maximizing goals, but we're a
  

21   cooperative and we also have an additional goal, at
  

22   least one additional goal, and that is the goal of
  

23   service to members.  And sometimes the goal of providing
  

24   service to members and the profitability goal are at
  

25   odds with each other.
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 1             So depending on the conditions, we may have a
  

 2   situation where CDI wears its processor hat and tries to
  

 3   maximize profits out of its plants, and other times it
  

 4   may wear its producer hat and try to maximize the
  

 5   benefits to its member.
  

 6             And, again, those goals may be at odds with
  

 7   each other.  So, I guess what I'm saying, Mr. Vlahos, is
  

 8   that the statements that were made during those CDFA
  

 9   hearings over the last couple years, they were
  

10   appropriate for the time.  They -- they represented
  

11   CDI's views for the times.  They represented the
  

12   regulatory environment for the times.  And I don't think
  

13   there's anything unusual or improper or maybe even
  

14   surprising about changing from those positions as the
  

15   company goals and objectives change.
  

16        Q.   Thank you very much, Dr. Erba.  That's all I
  

17   had.
  

18             JUDGE CLIFTON:  Who next has questions for
  

19   Dr. Erba?
  

20             I'll -- I'll ask some questions.  I hope my
  

21   attempt at asking these will be followed up by
  

22   additional questions from those of you who understand
  

23   milk marketing a lot better than I do.
  

24             Dr. Erba, I'd like you to turn to Exhibit 1.
  

25   Someone may need to get him a copy from the side table.
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 1   It's the Federal Register notice of the proposals?
  

 2             MR. FRANCIS:  I think they're gone.  I'll give
  

 3   him mine.
  

 4             JUDGE CLIFTON:  Oh, thank you, Mr. Francis.
  

 5             THE WITNESS:  Sure.
  

 6             JUDGE CLIFTON:  I'd like you to turn to page
  

 7   47214.
  

 8             THE WITNESS:  Okay.
  

 9             JUDGE CLIFTON:  This section of the proposal
  

10   beginning at the very -- in the very first section has
  

11   what heading?
  

12             THE WITNESS:  Are you -- are you ask -- asking
  

13   me?
  

14             JUDGE CLIFTON:  Yes.
  

15             THE WITNESS:  I'm not sure what you're talking
  

16   about.
  

17             JUDGE CLIFTON:  All right.  So you're --
  

18   you're on 47214?
  

19             THE WITNESS:  Yes.
  

20             JUDGE CLIFTON:  What's the first word you see
  

21   on that page under the heading.
  

22             THE WITNESS:  "Handlers."
  

23             JUDGE CLIFTON:  "Handlers."  All right.  And
  

24   read for me that first section, please?
  

25             THE WITNESS:  Section 1051 dot 27, is that the
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 1   one you're talking about?
  

 2             JUDGE CLIFTON:  Yes.
  

 3             THE WITNESS:  Okay.  "Handler responsibility
  

 4   for records and facilities."
  

 5             JUDGE CLIFTON:  All right.  And what reference
  

 6   is under that heading?
  

 7             THE WITNESS:  "Section 1000.27."
  

 8             JUDGE CLIFTON:  All right.  And it says "see."
  

 9             THE WITNESS:  Oh, yes, "see.  See Section
  

10   1000.27."
  

11             JUDGE CLIFTON:  All right.  And then go to the
  

12   next -- go -- skip a section.  Well, no, go ahead and
  

13   read it.  Go ahead and read the next section for me.
  

14             THE WITNESS:  "Section 1051.28.  Termination
  

15   of obligations," and then it says, "See section
  

16   1000.28."
  

17             JUDGE CLIFTON:  All right.  And then the next
  

18   section.
  

19             THE WITNESS:  The next section says -- the
  

20   heading is "Reports," and then it says, "Section
  

21   1051.30, Reports of receipts and utilization."
  

22             JUDGE CLIFTON:  All right.  And I don't want
  

23   you to read that whole section because it's very
  

24   lengthy, but I would like you to read the opening
  

25   paragraph of it, please.
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 1             THE WITNESS:  "Each handler shall report
  

 2   monthly so that the Market Administrator's office
  

 3   receives the report on or before the sixth day after the
  

 4   end of the month in the detail and on the prescribed
  

 5   forms as follows."
  

 6             JUDGE CLIFTON:  All right.  Now, I'd like to
  

 7   go to your testimony, please, so this is Exhibit 42.
  

 8   And I'd like now for you to go to page 24 of Exhibit 42,
  

 9   and I just want you to refresh your recollection of what
  

10   you've got on that page.
  

11             THE WITNESS:  Okay.
  

12             JUDGE CLIFTON:  And then turn to the following
  

13   page, page 25, and on page 25, I want you to read for me
  

14   at the bottom of the page what it is that the California
  

15   Department of Food and Agriculture provides to the
  

16   Market Administrator.  So beginning with the last
  

17   paragraph, and read it slowly, please, beginning with
  

18   "As a practical matter."
  

19             THE WITNESS:  "As a practical matter of
  

20   providing the Market Administrator," it says MA, "Market
  

21   Administrator with the information specified in Section
  

22   1051.61 and 1051.62, CDFA would have to determine,
  

23   obtain, and/or verify each month the active California
  

24   dairy producers, the amounts of quota owned by each
  

25   producer after reviewing and applying quota transactions
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 1   that occurred as of the 15th day of the month, of the
  

 2   prior month, location of each producer," paren, "to
  

 3   verify applicable RQA," close paren, "number of days of
  

 4   eligible production, individual quota payment after
  

 5   taking into consideration applicable RQA's and eligible
  

 6   milk production for the month."
  

 7             JUDGE CLIFTON:  All right.  Now, I think from
  

 8   your testimony before we discussed the fact that this
  

 9   9th day was a change from the published proposal in the
  

10   Federal Register; is that true?
  

11             THE WITNESS:  That is correct.
  

12             JUDGE CLIFTON:  So do the handlers also report
  

13   on the 9th day following the end of the month?
  

14             THE WITNESS:  Yes, that's when they submit the
  

15   reports to both CDFA and USDA.
  

16             JUDGE CLIFTON:  All right.  And so until the
  

17   Market Administrator receives the information from the
  

18   California Department of Food and Agriculture, it cannot
  

19   yet act on what the handlers have reported; is that
  

20   correct?
  

21             THE WITNESS:  They would be working
  

22   simultaneously, so the Market Administrator and the CDFA
  

23   would receive the same reports from pool handlers, and
  

24   they're doing their own tasks independently or in
  

25   parallel for a couple of days before the next step
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 1   occurs.
  

 2             JUDGE CLIFTON:  Okay.  But the Market
  

 3   Administrator, until he knows what comes out of the pool
  

 4   for quota, he can do no calculations; is that -- is that
  

 5   true?
  

 6             THE WITNESS:  Well, they can aggregate the
  

 7   pool utilization and determine each handlers'
  

 8   obligation, which they could do without that
  

 9   announcement.  But before they announce the prices,
  

10   which is covered in 1051.62, which includes the quota
  

11   announcement, they can't do that until CDFA gets back to
  

12   them.
  

13             JUDGE CLIFTON:  Okay.  When does the Market
  

14   Administrator initiated under -- under this timetable,
  

15   when does the Market Administrator initiate the sending
  

16   of money to producers?
  

17             THE WITNESS:  Well, there's -- I'm not quite
  

18   sure that's exactly the way it happens, but they -- I've
  

19   got a table here that might be helpful if I can maybe
  

20   read that.
  

21             JUDGE CLIFTON:  Would you, please?
  

22             THE WITNESS:  Yes.  Please let me just start
  

23   from the beginning.
  

24             JUDGE CLIFTON:  Okay.
  

25             THE WITNESS:  So I'll read basically the
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 1   entity involves -- involved, the task to be completed,
  

 2   and then the date by which they should complete that
  

 3   task.
  

 4             JUDGE CLIFTON:  Okay, good.  And which exhibit
  

 5   are you in?
  

 6             THE WITNESS:  It's my own notes.
  

 7             JUDGE CLIFTON:  Oh, okay.  This table might be
  

 8   a really valuable visual for people who are trying to
  

 9   get their heads around all of this responsibility that
  

10   the Market Administrator has.  But go ahead and read it,
  

11   we'll try to grasp it.
  

12             THE WITNESS:  Okay.  So the -- the -- the
  

13   entity, the first one I'm going to talk about is the
  

14   pool handler, and their responsibility is to report
  

15   milk, fat, protein, other solids to the Market
  

16   Administrator and to CDFA, and that would occur the 9th
  

17   day following the end of the prior month.
  

18             After receiving the reports from the pool
  

19   handlers, CDFA would analyze the quota holdings by
  

20   producer and by handler, aggregate by handler, and then
  

21   by the 14th day following the end of the prior month,
  

22   CDFA would report to the Market Administrator the
  

23   payment due to each producer with quota, again,
  

24   aggregated by handler.
  

25             Now, looking at the Market Administrator,
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 1   after they receive the pool handler reports, they would
  

 2   aggregate for pool utilization and determine each
  

 3   handlers' obligation.
  

 4             And then by the -- or before the 14th day
  

 5   following the end of the month, the Market Administrator
  

 6   would announce the producer prices by component plus the
  

 7   five quota prices, those would be the quota prices
  

 8   adjusted for the RQA's, and the non-quota uniform price.
  

 9             After the prices are announced by the Market
  

10   Administrator, they would -- the Market Administrator
  

11   would send the statements to the handlers, and then
  

12   after the handlers have received their statements by the
  

13   16th day following the end of the prior month, the pool
  

14   handler would either pay into the producer-settlement
  

15   fund if they have a debit, or by the 17th -- 17th day
  

16   following the end of the prior month, the
  

17   producer-settlement fund would pay out to handlers which
  

18   are due a credit.
  

19             JUDGE CLIFTON:  I'm sorry, by what date was
  

20   that?
  

21             THE WITNESS:  17th day.
  

22             JUDGE CLIFTON:  So if the pool handler pays
  

23   in, he does it by the 17th day.  If he's receiving
  

24   money, that happens by the what day?
  

25             THE WITNESS:  If they pay in, it's by the 16th
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 1   day.
  

 2             JUDGE CLIFTON:  Oh.
  

 3             THE WITNESS:  And they receive money out by
  

 4   the 17th day.  If you pay in, you pay the day before.
  

 5   Anybody who receives money is paid out of the
  

 6   producer-settlement fund.
  

 7             JUDGE CLIFTON:  All right.
  

 8             THE WITNESS:  Then by also the -- by the 17th
  

 9   day following the end of the prior month, a pool handler
  

10   would pay cooperatives.
  

11             JUDGE CLIFTON:  I'm sorry, say it again.
  

12             THE WITNESS:  By the 17th following the end of
  

13   the prior month, a pool handler would pay cooperatives,
  

14   or if they're -- if they're individual producers, the
  

15   pool handler would pay the individual producers by the
  

16   18th day following the end of the prior month.
  

17             JUDGE CLIFTON:  Now, who is the pool handler?
  

18             THE WITNESS:  The pool handler is the one
  

19   that's filing the reports initially, the one that's --
  

20   has received the milk from the producer.
  

21             JUDGE CLIFTON:  Okay.  So it's the same as a
  

22   handler?
  

23             THE WITNESS:  Yes.
  

24             JUDGE CLIFTON:  All right.
  

25             THE WITNESS:  I'm using them interchangeably.
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 1             JUDGE CLIFTON:  So it's not the administrator
  

 2   of the fund?
  

 3             THE WITNESS:  Right.
  

 4             JUDGE CLIFTON:  Okay.
  

 5             THE WITNESS:  That's why I wanted to walk you
  

 6   through this because that's not the way the money flows.
  

 7             JUDGE CLIFTON:  Okay, good.  I mean, yes, I
  

 8   had no idea.  Thank you.
  

 9             So do you have more on your chart?
  

10             THE WITNESS:  That's the end of my chart.
  

11             JUDGE CLIFTON:  Now, we know that the Market
  

12   Administrator audits in many Federal orders.  Who
  

13   conducts handler audits under this scheme of things?
  

14             THE WITNESS:  It continues to be the Market
  

15   Administrator.
  

16             JUDGE CLIFTON:  Does the California Department
  

17   of Food and Agriculture also conduct audits of handlers?
  

18             THE WITNESS:  We had not envisioned them
  

19   conducting the audit, although they may play a secondary
  

20   role or an advisory role to the Market Administrator.
  

21             JUDGE CLIFTON:  All right.  I'm going to stop
  

22   there because this is over my head, and I would like
  

23   anybody who knows about these kind of things, and
  

24   practical considerations, I'm particularly concerned
  

25   about the practical considerations for the Market
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 1   Administrator, if you all would ask further questions of
  

 2   this witness.
  

 3                       CROSS-EXAMINATION
  

 4   BY MR. FRANCIS:
  

 5        Q.   Will Francis, USDA.
  

 6             Thank you, Dr. Erba.
  

 7             In your testimony, Exhibit 42, on the last
  

 8   page, page 27, you have a reference in the very last
  

 9   sentence to the 16th day after the end of the month.
  

10   Would you like to correct that?  I think in your
  

11   response to questions from Judge Clifton, you said the
  

12   17th.
  

13        A.   I think that's correct.
  

14             JUDGE CLIFTON:  You got something on the 17th
  

15   and you've got something on the 18th, right?  You've
  

16   got -- you've got co-ops by the 17th day and individuals
  

17   by the 18th day?
  

18             THE WITNESS:  Right.  Individual producers.
  

19   BY MR. FRANCIS:
  

20        Q.   Will Francis, USDA.
  

21             So payments from the producer-settlement fund,
  

22   so that is payment by the Market Administrator to the
  

23   handler -- maybe I misunderstood your response
  

24   earlier -- did -- did you say that those payments would
  

25   be by the 17th?
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 1        A.   That's what I have in my chart.
  

 2        Q.   The pay in was on the 16th?
  

 3        A.   Right.
  

 4        Q.   And the pay out would be on the 17th?
  

 5        A.   Right.
  

 6        Q.   Okay.  So am I correct that that last sentence
  

 7   should read the 17th?
  

 8        A.   I think so.
  

 9             JUDGE CLIFTON:  Unless you want to use the
  

10   16th and what you say is payments from the handler are
  

11   made into the settlement fund by the 16th.
  

12             THE WITNESS:  I think that's already covered.
  

13             JUDGE CLIFTON:  You've already done that?
  

14   Okay.
  

15             THE WITNESS:  Yeah.  I'm pretty sure that
  

16   should be the 17th.  My counsel is nodding
  

17   affirmatively, so it should be the 17th.
  

18             MR. FRANCIS:  Okay.
  

19             JUDGE CLIFTON:  Okay.  But the 17th is only
  

20   for co-ops?
  

21             THE WITNESS:  Right.
  

22             JUDGE CLIFTON:  And then there needs to be
  

23   another sentence for individuals that says the 18th?
  

24             THE WITNESS:  Well, there could be.  It's
  

25   contained in the actual language, I didn't actually say
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 1   that in my testimony, but it's -- it is in the language
  

 2   already.
  

 3             JUDGE CLIFTON:  Okay.  All right.
  

 4             MR. FRANCIS:  Is that clear?  Maybe we need to
  

 5   clarify it.
  

 6   BY MR. FRANCIS:
  

 7        Q.   So -- so the Market Administrator receives
  

 8   funds from the handlers based on their pool obligations
  

 9   if they owe money to the pool?
  

10        A.   Right.
  

11        Q.   And that will be done by the 16th day of the
  

12   month.  Then the Market Administrator for any handler
  

13   who has a credit on their billing statement is owed
  

14   money, and so those monies paid by the Market
  

15   Administrator to the handler are on the 17th, so the
  

16   handlers received money from the Market Administrator on
  

17   the 17th if they're due money out of the pool.  And then
  

18   I believe it was your testimony that on that same day,
  

19   those handlers that owe money to a cooperative must pay
  

20   their obligation to the cooperative?
  

21        A.   Right.
  

22        Q.   Good so far?
  

23        A.   Yes.
  

24        Q.   If those handlers are paying individual
  

25   producers, they have until the next day on the 18th?  I
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 1   need to see a --
  

 2        A.   Yes.
  

 3        Q.   -- yes or no.  Okay.
  

 4        A.   Yes.
  

 5        Q.   Good so far?
  

 6        A.   Yes.
  

 7             MR. FRANCIS:  So hopefully that clarifies.
  

 8             JUDGE CLIFTON:  It certainly does for me.
  

 9             MR. FRANCIS:  Okay.
  

10   BY MR. FRANCIS:
  

11        Q.   A followup question:  Have you made provisions
  

12   for holidays or weekends and how does that impact the
  

13   timing of the schedules?
  

14        A.   We do not address that specifically, and we
  

15   would not ask for anything different than what occurs in
  

16   other orders.
  

17        Q.   So we could -- we could have some liberty to
  

18   adjust as we do in other current Federal Milk Marketing
  

19   Orders --
  

20        A.   Yes.
  

21        Q.   -- to accommodate that?
  

22        A.   We would agree with that and redo that.
  

23             JUDGE CLIFTON:  Would you take a minute,
  

24   Mr. Francis, and confer with your Market Administrator
  

25   people who are here and see if there are any other
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 1   questions about this schedule or the dual administration
  

 2   of this program, which is unique?
  

 3             MR. FRANCIS:  Yeah.
  

 4   BY MR. FRANCIS:
  

 5        Q.   Let me just give you a preview of some of the
  

 6   questions we're -- we're going to be asking.  We're
  

 7   interested in nailing down this payment schedule and the
  

 8   timing issues so that we clearly understand.  We're also
  

 9   interested to know if you've had any discussions with
  

10   CDFA about cooperation and joint administration,
  

11   particularly about the exchange of information during
  

12   pool time, but also about the auditing question.
  

13        A.   Okay.
  

14        Q.   In addition, we're going to be looking to help
  

15   clarify some of the justification for the quota program
  

16   and the Regional Quota Adjusters.  And we may have
  

17   additional questions, but if we can take a short break,
  

18   and we'll confer and make sure we got the pool timing,
  

19   the dates correct, and we've satisfied all of our
  

20   questions for now, that would be great.
  

21             JUDGE CLIFTON:  Very good.  Yeah, I'd -- the
  

22   devil is always in the details, and -- and, Dr. Erba,
  

23   I'm so grateful that you are here to help us with this.
  

24             THE WITNESS:  I too am grateful that I'm here.
  

25             JUDGE CLIFTON:  That's a good man.  Let's take

2189



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1   a 15-minute break.  Let's come back ready to go at
  

 2   10:00.
  

 3             (Whereupon a break was taken.)
  

 4             JUDGE CLIFTON:  We're back on record at 10:01.
  

 5             Mr. Francis, you may resume your questions of
  

 6   Dr. Erba.
  

 7   BY MR. FRANCIS:
  

 8        Q.   Will Francis, USDA.  Thank you.
  

 9             I'm going to hand the witness a copy of
  

10   Exhibit 1 and also our part 1000 Code of Federal
  

11   Regulations, and it might help us.
  

12             Okay.  Thank you, Dr. Erba.  Maybe we can
  

13   start with the question I asked earlier about
  

14   contingencies for Federal holidays and weekends, and in
  

15   your submission, it was in Exhibit 1 for the Notice of
  

16   Hearing on page -- oops -- 47218 in the middle column,
  

17   "Subpart D-Miscellaneous Provisions."  And it says,
  

18   "Section 1051.90.  Dates.  See Section 1000.90."
  

19             From the Code of Regulations book that I
  

20   handed you, could you just read Section 1000.90?
  

21        A.   Sure.  Heading is "Section 1000.90.  Dates.
  

22   If a date required for a payment contained in the
  

23   Federal milk order falls on a Saturday, Sunday, or
  

24   national holiday, such payment will be due on the next
  

25   day that the Market Administrator's office is opened for
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 1   public business."
  

 2        Q.   And would that be sufficient to accommodate
  

 3   weekends, holidays, Federal holidays like we do in the
  

 4   other Federal marketing orders for what you're
  

 5   proposing?
  

 6        A.   I believe so, yes.
  

 7        Q.   Thank you.
  

 8             Okay.  Now, I want to turn to the -- the
  

 9   payment date sections, and we thought maybe the easiest
  

10   thing to do would go -- stick with Exhibit 1, the Notice
  

11   of Hearing, and look at the specific order language,
  

12   because there have been changes to your written
  

13   testimony, but I think for us it's easier for us to look
  

14   at the orders, the specific order language.  And so we'd
  

15   like to start on page 47214.
  

16        A.   Okay.
  

17        Q.   And that first column labeled "Reports," in
  

18   that first paragraph makes a reference to "receives a
  

19   report on or before the 6th day after the end of the
  

20   month."  Would you like to suggest a different date?
  

21        A.   Yes.  We have that -- changed that in my
  

22   testimony to be the 9th day, not the 6th, 9th day.
  

23        Q.   Okay.  Continuing on, the middle column,
  

24   "1051.31.  Producer delivery and payroll reports."  In
  

25   Section (a), "On or behalf the 6th day after the end of
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 1   the month," would you offer an alternative date for the
  

 2   6th?
  

 3        A.   That would also be the 9th, 9th day of the --
  

 4   after the end of the each month.
  

 5        Q.   Okay.
  

 6        A.   9th day.
  

 7        Q.   Okay.  That same column down below on B, and
  

 8   this is referencing, I believe, "on or before the" --
  

 9   or, I'm sorry, "on or before the 20th day after the end
  

10   of the month."  Would you care to offer an alternative
  

11   date for that?
  

12        A.   I think that's one we decided we could live
  

13   with as the 20th and we do not change that one.
  

14        Q.   Okay.  Just to point out, so the -- the -- the
  

15   Market Administrator will calculate the pool, and I
  

16   think later on we're going to address a change to, I
  

17   think we said the 14th?
  

18        A.   Yes.
  

19        Q.   And so between the 14th and the 20th, would
  

20   that be sufficient time for handlers to provide
  

21   information, and so it's your testimony that handlers
  

22   could live with that?
  

23        A.   Yes.  Yes.
  

24        Q.   There's no need to change that date?
  

25        A.   We did not change the 20th.
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 1        Q.   Okay.  All right.  So on that same page, on
  

 2   the third column under "Transportation credits," do you
  

 3   see that, "1051.55"?
  

 4        A.   Yes.
  

 5        Q.   "On or" -- it reads "on or before the 13th day
  

 6   except as provided in 1000.90."  Would that date need to
  

 7   be changed?
  

 8        A.   I'm looking at my counsel who is not looking
  

 9   at me.
  

10        Q.   Yeah.  And just -- just to let you know, we --
  

11   we were a little uncertain about that one, too, so if
  

12   you need to get back to us on that --
  

13        A.   Probably have to get back to you on that.
  

14   That's not what we had discussed explicitly.
  

15        Q.   That's fine.
  

16        A.   Okay.
  

17        Q.   And so the next one goes a couple more pages
  

18   to 47216 in the Notice of Hearing, Exhibit 1.
  

19        A.   Okay.
  

20        Q.   The last column, so third column on that page,
  

21   "1051.62.  Announcement of producer prices," so "on or
  

22   before the 11th day," and I believe you've suggested
  

23   changing that to the 14th?
  

24        A.   That's correct.
  

25        Q.   Okay.  That same column down below, "1051.71.
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 1   Payments to the producer-settlement fund.  Handlers'
  

 2   payments to the producer-settlement fund.  It reads,
  

 3   "Receipt of the funds by the Market Administrator no
  

 4   later than the 13th day after the end of the month."
  

 5   Would you suggest a changed dated for that?
  

 6        A.   Right, we had changed that to the 16th day.
  

 7        Q.   Okay.  The next page, 47217, on the first
  

 8   column under "Section 1051.72.  Payments from the
  

 9   producer-settlement fund."  It reads, "no later than the
  

10   14th day after the end of the month."  Would you propose
  

11   a change for that one?
  

12        A.   Yes, we amended that to the 17th day.
  

13        Q.   Okay.  Good.
  

14             That same column down in the next section,
  

15   "1051.73.  Payments to producers and to cooperative
  

16   associations."  So under "(a)(2)," which is listed --
  

17   which is identified as "Final payment," do you see that
  

18   one?
  

19        A.   Yes.
  

20        Q.   Okay.  "For milk received during the month,
  

21   payment" -- I'm reading it now.  "For milk received
  

22   during the month, payments shall be made so that it is
  

23   received by each producer no later than the 15th day
  

24   after the end of the month."  Would you propose a change
  

25   to that?
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 1        A.   Yes.  We would change that to the 18th.
  

 2        Q.   18th.  Okay.
  

 3             And just to be consistent, on the next column
  

 4   under paragraph (c), it says, "Payment for milk received
  

 5   from cooperative association pool plants or from
  

 6   cooperatives as handlers pursuant to Section 1000.9(c),"
  

 7   do you see that section?
  

 8        A.   Yes.
  

 9        Q.   The next sentence reads, "On or before the day
  

10   prior to the date specified in paragraphs (a)(1) and
  

11   (a)(2)," so I believe that automatically would calculate
  

12   that the cooperatives would receive the date -- their --
  

13   their money one day prior, so we've changed the date in
  

14   number (2) to the 18th so that would suggest that
  

15   cooperatives would be paid on the 17th?
  

16        A.   Yes.  And that's the amount we made --
  

17        Q.   Okay.
  

18        A.   -- as well.
  

19        Q.   Good.
  

20             JUDGE CLIFTON:  Mr. -- Mr. Francis, there --
  

21   Mr. Francis, there is a date -- maybe it doesn't change
  

22   at all.
  

23             MR. FRANCIS:  The partial payment?
  

24             JUDGE CLIFTON:  Yes.  Does that stay so far as
  

25   you know just like it is?

2195



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1             MR. FRANCIS:  I'll -- I'll ask the witness if
  

 2   he agrees with us, but we didn't see it -- we didn't see
  

 3   that there would be a need to change the partial
  

 4   payment.
  

 5             THE WITNESS:  No, neither did we.
  

 6             JUDGE CLIFTON:  Okay.  Good.  Thanks.
  

 7             MR. FRANCIS:  Thanks for pointing that out.  I
  

 8   believe that's all we have to cover on clarifying the
  

 9   payment dates.
  

10   BY MR. FRANCIS:
  

11        Q.   Yeah.  So just if we could clarify on that
  

12   "Transportation, 1051.55," it's -- it's currently
  

13   reading "on or before the 13th day," if there's a need
  

14   to change that.
  

15        A.   Right.
  

16        Q.   If you can get back to us on that.
  

17             Can we move onto a different topic?
  

18        A.   Absolutely.
  

19        Q.   Okay.  So --
  

20             MR. SCHIEK:  Your Honor.
  

21             JUDGE CLIFTON:  Dr. Schiek.
  

22             MR. SCHIEK:  Just while we're on this, could
  

23   I --
  

24             JUDGE CLIFTON:  Could you go to a mic?  I know
  

25   it will just take a second, but then everyone can hear
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 1   you.
  

 2             MR. SCHIEK:  Bill Schiek with the Dairy
  

 3   Institute.
  

 4             Just while we're on that, you've talked about
  

 5   partial payment, and maybe I'm not reading maybe mine
  

 6   incorrectly, but what happens in February when there's
  

 7   no 30th day of the month.  It's not really a holiday,
  

 8   either.  For partial payment, 1851.73(a)(1).  Is that
  

 9   something that needs to be addressed?  I just bring it
  

10   up.
  

11             MR. FRANCIS:  I believe it's interpreted as
  

12   the last -- again, this is Will Francis, USDA.
  

13             I believe it's interpreted as the last day of
  

14   the month, so whether it's 29 days or 28 days.  Is that
  

15   sufficient?
  

16             JUDGE CLIFTON:  Not without a cite.  Do you
  

17   know where that's found?
  

18             MR. FRANCIS:  We'll get back to you on that.
  

19             JUDGE CLIFTON:  Okay.  Great.
  

20             MR. FRANCIS:  Okay.  Any other?
  

21   BY MR. FRANCIS:
  

22        Q.   Okay.  Now we're ready to move on.
  

23             So we're -- we're very interested in any
  

24   conversations or -- or technical coordination issues
  

25   that you've had with CDFA.  So CDFA currently operates
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 1   the quota program, and they receive information as
  

 2   you've pointed out, and that is important information to
  

 3   transmit between a potential Federal order and the state
  

 4   operation, the quota program, and we're interested in
  

 5   understanding a little more if there's been any
  

 6   discussions about that.  And also we -- we don't
  

 7   understand how the current quota program works in terms
  

 8   of auditing.  So if you can elaborate a little bit on
  

 9   that, that would help us.
  

10        A.   Okay.  We in -- in putting together the
  

11   proposal we submitted, we met with, that is the
  

12   cooperatives met with CDFA staff a number of times to
  

13   run through at the very least our schedules, and they
  

14   didn't seem to have any issue with the schedules as far
  

15   as the dates go.
  

16             We discussed with them several times about the
  

17   possibility of an MOU and why it was needed, and we
  

18   didn't get any indication that that would be a problem,
  

19   although -- although they didn't offer us anything in
  

20   writing, they just said that they would remain
  

21   cooperative, and that was their position in every
  

22   meeting we've had with them, that they would remain
  

23   cooperative in trying to see this Federal order through
  

24   if it were proposed and approved ultimately by the
  

25   producers.
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 1             So that doesn't give you a lot of maybe the
  

 2   details you're looking for, but we've had -- never had
  

 3   any indication this would be something that would be a
  

 4   problem, and they would be at least open to discussions
  

 5   about the MOU and the information exchange necessary to
  

 6   continue administering the quota program.
  

 7        Q.   So based on your knowledge, there -- there
  

 8   would not be any statutory -- state statutory
  

 9   limitations or rules that would need to be modified or
  

10   changed or somehow be in conflict should a Federal order
  

11   be established with the language as proposed in Exhibit
  

12   1 with the modifications that we did to the payment
  

13   dates?
  

14        A.   I -- when I gave my testimony, which I'm not
  

15   sure you were here for, there was a -- a -- out of the
  

16   Food and Agriculture Code, there's a section that says
  

17   if -- actually it goes into great detail about if a
  

18   Federal order were to supplant a state order, what would
  

19   happen to the duplicative functions, and they
  

20   essentially become inactive, I'm just paraphrasing, but
  

21   that is -- was contained in my -- my testimony.  That is
  

22   a code section you can actually go and look up.
  

23             Again, in our discussions with CDFA, the
  

24   message we got was that's exactly how they interpret
  

25   the -- this is with their attorneys, they interpret that
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 1   code section, and that there may be some loose ends to
  

 2   tie up, but they did not see this as being anything
  

 3   other than just a step in the process.  They did not
  

 4   raise any flags about this being a major concern.  There
  

 5   would probably have to be some transitionary period to
  

 6   move one system out and the other system in, again, like
  

 7   I said, tie up some loose ends, but we never got any
  

 8   indication that would be a -- a major hurdle for them.
  

 9             MR. VLAHOS:  Your Honor, John Vlahos.
  

10             To assist Mr. Francis, Mr. Francis, on the
  

11   Exhibit 42, the code section that Dr. Erba is referring
  

12   to is quoted there, Section 62726 of the California Food
  

13   and Agricultural Code.
  

14             JUDGE CLIFTON:  And on what page are you?
  

15             MR. VLAHOS:  It begins on page 22 and carries
  

16   over to page 23.
  

17             JUDGE CLIFTON:  Thank you.
  

18             MR. FRANCIS:  Thank you, Mr. Vlahos.
  

19   BY MR. FRANCIS:
  

20        Q.   Continuing on the quota theme, we -- we would
  

21   like you to elaborate a little more on the justification
  

22   for continuing the equivalent $1.70 quota level based on
  

23   today's marketing conditions in California, and maybe
  

24   while you're at it, the associated Regional Quota
  

25   Adjusters.
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 1        A.   Sure.  The -- the $1.70 differential, again,
  

 2   as I covered in my testimony, that's actually held in
  

 3   California state law and cannot be changed the way a
  

 4   public hearing or regulatory process, it has to be done
  

 5   through a change in state law.  So that would -- that
  

 6   has to be upheld by the Department of Food and
  

 7   Agriculture, but as I discussed in my testimony, the
  

 8   quota program is not something that we -- would be in
  

 9   conflict or duplicative of what happens in the
  

10   California Federal order, at least as we've proposed it.
  

11   The RQA's are held in -- in regulation.  They're part of
  

12   the pool plant, they're not part of state -- state law.
  

13             Food and Agricultural Code has a $1.70
  

14   differential, and it could possibly be changed in a
  

15   public hearing process, but that would remain under the
  

16   auspices of Department of Food and Agriculture, and if
  

17   those changes were to be made in the RQA's, that would
  

18   happen through a public hearing process that they would
  

19   administer just as they could today.
  

20             JUDGE CLIFTON:  What again, Dr. Erba, are the
  

21   two things that you just mentioned that would be within
  

22   the purview of CDFA?  The 70 cents, but tell me again
  

23   what that is and what did you say just before that?
  

24             THE WITNESS:  The $1.70, the $1.70
  

25   differential between the quota price and the overbase
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 1   price as it stands today is actually held in state law,
  

 2   not in regulation.  The RQA's are held in the regulation
  

 3   and may be subject to a public hearing process where
  

 4   they could be changed, but the $1.70 differential, which
  

 5   actually $.195 a pound of solids nonfat per day, that is
  

 6   held in state law and not subject to a public hearing
  

 7   process.
  

 8             JUDGE CLIFTON:  And please remind me what an
  

 9   "RQA" is.
  

10             THE WITNESS:  Regional Quota Adjuster.  It is
  

11   an adjustment to the quota price depending on the
  

12   location of the dairy farm, and that is currently done
  

13   by county.
  

14             JUDGE CLIFTON:  Thank you very much.
  

15   BY MR. FRANCIS:
  

16        Q.   Okay.  We want to just move onto a couple of
  

17   other topics.  On page 13 of your testimony, Exhibit 42,
  

18   at the top, first full sentence, "There are four option
  

19   exempt PD's," and I'm assuming you're referring to -- I
  

20   think you said earlier -- you used the term "option
  

21   exempt" to refer to the Section 70 Option -- Option 70
  

22   exempt producer-handlers.  We just want to be sure that
  

23   that pounds per day reference, 57914, is that pounds of
  

24   nonfat solids?
  

25        A.   Yes.
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 1        Q.   Okay.  And following up a little on that, you
  

 2   reference that this equates to about five percent of the
  

 3   Class I milk processed in the state.  Is it correct to
  

 4   conclude that the Option 70 exempt milk sales makes up
  

 5   five percent of the Class I milk produced in California
  

 6   or is it five percent of the total Class I of the four
  

 7   producer dealers?
  

 8        A.   Well, I'm going to put it into maybe simpler
  

 9   terms.  It's -- the 57,914 pounds of solids nonfat per
  

10   day is about 20 million pounds of milk, and that's what
  

11   I was trying to get at.
  

12        Q.   Okay.  I think you've covered our questions.
  

13             That's all we have for now.
  

14             JUDGE CLIFTON:  Thank you, Mr. Francis.
  

15             Who else has additional questions for
  

16   Dr. Erba?
  

17                       CROSS-EXAMINATION
  

18   BY MR. ENGLISH:
  

19        Q.   Chip English.  And may I first thank Your
  

20   Honor and USDA for at least refocusing me on what I now
  

21   call trees having spent a whole lot of time on the
  

22   forest of policy, and I think this is very, very
  

23   important.
  

24             So -- so, Dr. Erba, let me ask you some --
  

25   some questions about the overall relationships here and
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 1   USDA and CDFA, and I want to go back to some of the
  

 2   payment issues that were discussed.  And if you still
  

 3   have Exhibit 1 in front of you, page 47214, I'd like to
  

 4   go back to the first paragraph that Judge Clifton
  

 5   referred you to under 1051.30.  And as in all other
  

 6   Federal orders, the requirements of a handler to report
  

 7   are that the handler report so that the Market
  

 8   Administrator's office receives the report on or before
  

 9   the 9th day.  But you've also referenced the necessity
  

10   for the California Department of Food and Agriculture to
  

11   receive information.  Do you envision that the
  

12   information would be sent to the Market Administrator
  

13   Office, and then pursuant to a Memorandum of
  

14   Understanding, paren, MOU, end paren, that the Market
  

15   Administrator would share that report or those portions
  

16   of the reports necessary for CDFA to do the quota
  

17   calculations?
  

18        A.   Well, in the discussions that we've had, we
  

19   suggested that the reports be -- the identical reports
  

20   would be received at both agencies, not through one then
  

21   the other, but I don't see any reason why that couldn't
  

22   work.
  

23        Q.   But if -- if it's the former, and I think in
  

24   this instance we're going to have similar issues so I
  

25   want to talk about this because I think that this is the
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 1   kind of thing where we'd want to get this clear.  If
  

 2   it's former, then in essence you would need language in
  

 3   that first paragraph.  And you've defined the CDFA
  

 4   earlier in your language in Section 17, which is back on
  

 5   47213, right?
  

 6        A.   Yes.
  

 7        Q.   So if -- if it's going to be that the Market
  

 8   Administrator and CDFA receive the reports from the
  

 9   handler directly rather than having to have the Market
  

10   Administrator send it to CDFA, you could add that the
  

11   requirement be made each handler shall report monthly so
  

12   that the Market Administrator's Office and the CDFA
  

13   receive the report, correct?
  

14        A.   I think so, yes.
  

15        Q.   Okay.  Now, turning the issue around, it's one
  

16   thing for a Federal regulation to require private
  

17   parties to report to the Federal government and/or state
  

18   government, but without asking your legal opinion about
  

19   it, it may be a little more difficult to in a Federal
  

20   order require a state agency to do something in return.
  

21   And so I want to -- I want to now get at the -- the next
  

22   issue, which is that on page 47216 in Section 62, which
  

23   is the third column, you've got the language that you've
  

24   changed from the 11th or the 14th, that on or before the
  

25   14th day after the end of each month the Market
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 1   Administrator shall announce the following, which
  

 2   includes, of course, the quota premium, correct?
  

 3        A.   Yes.
  

 4        Q.   So that section necessarily relies on CDFA
  

 5   getting the information to the Market Administrator,
  

 6   correct?
  

 7        A.   Yes.
  

 8        Q.   And -- and in your testimony, or in the
  

 9   discussions with Judge Clifton, I think you said that
  

10   that would be conceivably also on or before the 14th,
  

11   correct?
  

12        A.   Yes.
  

13        Q.   Now, again, now that probably will have to be
  

14   the subject of the memorandum of understanding, correct?
  

15        A.   That's how we envisioned it as well.
  

16        Q.   Would it be conceivably better if that
  

17   information were received by the MA on the 13th or the
  

18   sooner rather than on the identical day and if they're
  

19   drafting the MOU?
  

20        A.   I think so, but that's -- as I said, I think
  

21   that could be worked out in the MOU.  Our -- our
  

22   discussion with CDFA indicated that as long as they
  

23   received the reports and the information, they can turn
  

24   that around, the information that we specify here,
  

25   relatively quickly, so I don't think it would be
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 1   difficult to do -- to do the 13th or the 14th.  But,
  

 2   again, something to be covered in the MOU.
  

 3        Q.   Now, we have in other Federal orders -- in the
  

 4   existing Federal orders, we have provisions
  

 5   contingencies.  For instance, if a price series is not
  

 6   available, there's an equivalent price provision within
  

 7   the Federal orders, correct?
  

 8        A.   Yes.
  

 9        Q.   What if -- what do we do with this order or is
  

10   the order effectively contingent on California
  

11   Department Food and Agriculture entering into an MOU?
  

12        A.   I would suggest, again, in the vehicle, the
  

13   MOU to specify those contingencies, and just as is done
  

14   in California now for various things, CDFA -- or USDA,
  

15   the Market Administrator would use the most current
  

16   information that they have.  If the information we're
  

17   expecting doesn't arrive, use the most current
  

18   information they have, and then true it up later in some
  

19   kind of a corrective procedure.  But, again, something
  

20   to be covered in the MOU.
  

21        Q.   And, again, I thank the USDA for asking some
  

22   clarifying questions and Judge Clifton as well, so I --
  

23   I was a little confused about some things.
  

24             So the RQA's, in your testimony you're
  

25   talking -- you discussed not changing them, correct?
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 1        A.   At the time of transfer from state to Federal,
  

 2   correct.
  

 3        Q.   Okay.  But there won't be any Federal order
  

 4   language with respect to the RQA's, correct?
  

 5        A.   Correct.
  

 6        Q.   Because they're completely contained in the
  

 7   California state order, correct?
  

 8        A.   Right.
  

 9        Q.   So let's assume for a moment that a Federal
  

10   order is proposed, a Federal order is adopted, and part
  

11   of that Federal order is based upon the idea that these
  

12   RQA's, which you testified have at least some measure of
  

13   moving milk, correct?
  

14        A.   Yes.
  

15        Q.   What happens if California on its own then
  

16   changes those RQA's?
  

17        A.   I don't see that being a problem because,
  

18   again, in the section you just talked about, Section
  

19   1051.62, Responsibility of the CDFA is to report back to
  

20   USDA the quota premium for nonfat solids, which would
  

21   include, as I talked about the five prices, which is the
  

22   RQA adjusted prices.  So if they were to change at all,
  

23   there would be the five prices.  If they were changed to
  

24   different numbers, there would still be the report due
  

25   to -- from CDFA to USDA with those updated or current
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 1   prices.  I don't see that being a major issues.  I think
  

 2   it could still be contained on the CDFA side, and as a
  

 3   results of those changes or hearings or whatever
  

 4   happens, those would be reported through to USDA.
  

 5        Q.   I guess what I'm ultimately asking, Doctor, is
  

 6   if the Department in putting together an order --
  

 7   however, let me change the question.
  

 8             If USDA will ultimately have no say over the
  

 9   existence of, level of, application of RQA's, how can
  

10   the Department in constructing an order with respect to
  

11   any questions about moving milk to the Class I market
  

12   rely on those RQA's?
  

13        A.   As I discussed in my testimony, the RQA's
  

14   don't necessarily move the milk, the transportation
  

15   allowances actually do that, at least in the current
  

16   California system.  And the Market Administrator would
  

17   not -- we've discussed the process and how RQA's came
  

18   about and some of that history, but all they are going
  

19   to be looking at, the market -- from the Market
  

20   Administrator point of view is CDFA is going to report
  

21   the prices that apply for the quota depending on the
  

22   location of dairy farms, and so whether you call them
  

23   RQA or you call them something else, the number or the
  

24   process wouldn't change at all.  They each have to get
  

25   five different numbers, at least the way it is today,
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 1   five different numbers on RQA adjusted quota premium.
  

 2   We don't rely today on RQA's moving milk.
  

 3        Q.   Okay.  Getting sort of maybe to the bottom
  

 4   line in all of this, what authority would USDA have to
  

 5   make CDFA fulfill any responsibilities?
  

 6             JUDGE CLIFTON:  Who what authority would?
  

 7   BY MR. ENGLISH:
  

 8        Q.   Would USDA have to make CDFA fulfill any
  

 9   responsibilities with respect to the order, Federal
  

10   order?
  

11        A.   Other than the -- what may be contained in the
  

12   MOU and how that's constructed, I would say that CDFA is
  

13   also under obligation through state law to perform
  

14   certain functions, and we're not changing that part,
  

15   that they're still under some mandate to perform
  

16   functions, particularly the court administration as
  

17   contained in state law and not necessarily in a USDA or
  

18   Federal law aspects.
  

19        Q.   Well, you're not seeking to change it now, but
  

20   as -- the RQA's could change separately and apart from
  

21   the USDA having any role in that, correct?
  

22        A.   I believe so.
  

23        Q.   Thank you.
  

24        A.   That is correct.
  

25        Q.   Thank you.
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 1             JUDGE CLIFTON:  Mr. Vetne, I -- Mr. Vetne, I
  

 2   see your hand, but let me -- let me ask:  Mr. Francis,
  

 3   you asked a question about audit responsibility, and the
  

 4   witness responded to you, but we didn't actually pin
  

 5   down audit responsibility.  Let us do that, but,
  

 6   Mr. Vetne, would you like to go before or after that?
  

 7             MR. VETNE:  After.
  

 8             JUDGE CLIFTON:  After.
  

 9             So, Dr. Erba, would you go back to what
  

10   provisions there are before us with regard to audit
  

11   responsibility or whether it will be entirely spelled
  

12   out within this memorandum of understanding or some
  

13   other method?
  

14             THE WITNESS:  As -- as we have proposed it,
  

15   the audit responsibility remains entirely with the
  

16   Market Administrator, and although there may be an
  

17   aspect of the MOU that speaks to CDFA's claiming a
  

18   secondary role or an informational role in that, that
  

19   would have to be addressed in that MOU.  But the
  

20   objective would be that the Market Administrator
  

21   continues to perform the audits, and they may from time
  

22   to time need information from CDFA to perform those
  

23   audits to the best of their ability.
  

24             JUDGE CLIFTON:  Good.
  

25             Mr. English.
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 1                      RECROSS-EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3        Q.   Sorry, I have one.  And this is more, I think,
  

 4   for future interpretation, I think it's largely
  

 5   consistent with what the Department does.  But it's my
  

 6   understanding that with respect to California, there
  

 7   have been some issues with respect to one or more
  

 8   handlers writing checks to CDFA for which the funds are
  

 9   literally unavailable on the day that all the money has
  

10   to work; is that correct?
  

11        A.   Yes.
  

12        Q.   Okay.  So when "you" and "we" use the phrase
  

13   that the payment shall be made in a manner that provides
  

14   receipt of the funds by the Market Administrator, we
  

15   mean either by electronic transfer or otherwise, the
  

16   money really is physically there, correct?
  

17        A.   Yes.
  

18        Q.   So you can't write a check on the day on a
  

19   North Dakota bank and deliver it, which might take five
  

20   days to clear, correct?
  

21        A.   I would hope not.
  

22        Q.   Okay.
  

23        A.   That would be a problem.
  

24   ///
  

25   ///
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 1                      RECROSS-EXAMINATION
  

 2   BY MR. FRANCIS:
  

 3        Q.   Will Francis, USDA.
  

 4             Just to follow up on the audit responsibility
  

 5   questions.  So there are routine regular handler audits
  

 6   that typical Federal Milk Marketing Orders perform
  

 7   relating to verification of payments, producer payroll,
  

 8   handler utilizations, things like that.  Can you
  

 9   elaborate on what you would envision for any auditing of
  

10   quota, either producer ownership or information that is
  

11   reported to a handler?  Who do you envision would
  

12   perform that function of auditing quota, if there is
  

13   any?
  

14        A.   So -- sure.  We still envision that the --
  

15   that CDFA would take care of the responsibility of
  

16   making sure that they verify which producers own quota
  

17   and any quota transfers just as they do today.  The
  

18   responsibility for -- on the audit side would be on the
  

19   payment said, did the -- did the handler, for example,
  

20   pay a producer his full entitlement, including the
  

21   payment for -- payment for quota held, and so that
  

22   information would come from CDFA.
  

23             And I think what we envisioned is that the
  

24   Market Administrator would audit, too, the information
  

25   received from CDFA.  So CDFA doesn't actually perform
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 1   the audit, but they're obviously providing information
  

 2   that may -- may be very vital to the audit.
  

 3             JUDGE CLIFTON:  Mr. Vetne.
  

 4                      RECROSS-EXAMINATION
  

 5   BY MR. VETNE:
  

 6        Q.   John Vetne, representative for Hilmar Cheese.
  

 7             In response to a few questions by Mr. Vlahos,
  

 8   he had directed you to testimony that you presented
  

 9   before CDFA where you looked at California classified
  

10   price relationships with Federal order price
  

11   relationships and opined at the time that they were
  

12   acceptable levels except for 4b.  I think your testimony
  

13   in response was that -- my inference of your testimony,
  

14   that's my question, was that when you were speaking to
  

15   CDFA, you had a view of what's acceptable that has since
  

16   changed and what's acceptable in past CDFA hearings is
  

17   no longer deemed acceptable by CDI or the three
  

18   cooperative proponents.  Is my understanding of the
  

19   distinction correct?
  

20        A.   I believe that's accurate.
  

21        Q.   Now, in -- in all these questions on payments
  

22   by inverse, to the fund, from the fund, to cooperatives
  

23   and to producers, a couple of the payments happen on the
  

24   same day.  I think the 17th members received money from
  

25   the fund and must pay to producers so --
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 1        A.   To cooperatives.
  

 2        Q.   To cooperatives.  So if money is owed to
  

 3   cooperatives and the handler relies on receipt of money
  

 4   from the fund to pay cooperatives, that would have to be
  

 5   simultaneous, electronic and simultaneous on the same
  

 6   day?
  

 7        A.   It says by the 17th day, so it could happen on
  

 8   the 16th and 17th conceivably, doesn't have to be the
  

 9   exact same day.
  

10        Q.   The fish or cut bait date, the deadline is the
  

11   17th, exactly --
  

12        A.   That's correct.
  

13        Q.   -- the same day?
  

14        A.   That's correct.
  

15        Q.   Do you see any problem with that given that
  

16   there are electronic means to do both transactions on
  

17   the same day, although the sequence would be first you
  

18   receive the money and then send it?
  

19        A.   No, we didn't -- we didn't see any issues with
  

20   that.
  

21        Q.   And with respect to those -- those payments by
  

22   handlers to producers, which happens on -- on the 18th,
  

23   in the Federal order system cooperatives are handlers,
  

24   9(c) handlers, correct?
  

25        A.   Yes.
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 1        Q.   Okay.  And with respect to that category of
  

 2   handler, however, you do not anticipate that USDA will
  

 3   follow the money to producers, correct?
  

 4        A.   I don't think so, but I'm not exactly sure.
  

 5        Q.   There's -- there's -- to your understanding,
  

 6   is there any administrative function by which USDA will
  

 7   judge, assess, or require a payment by a cooperative
  

 8   handler to producers?
  

 9        A.   Not to my understanding.
  

10        Q.   Okay.  And is that the way it is currently
  

11   with CDFA also?
  

12        A.   That's -- yes, that's the way it is today.
  

13        Q.   So for, let's see, the three cooperatives,
  

14   according to Mr. Hollon, represent over 75 percent of
  

15   producers or milk, I'm not sure which in the market.
  

16        A.   I believe it's supposed to be milk.
  

17        Q.   Okay.  Are there other cooperative
  

18   associations operating within California that are not
  

19   proponents?
  

20        A.   That are not proponents?
  

21        Q.   Yes.
  

22        A.   Oh, boy.  That one I couldn't tell you.  There
  

23   are other cooperative associations, but I don't know
  

24   that I've heard that they're supportive or not
  

25   supportive.
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 1        Q.   Throughout -- so there are other cooperatives
  

 2   associations in -- in California?
  

 3        A.   There's at least one that I'm thinking of, but
  

 4   I don't know if they are supportive or not.
  

 5        Q.   Okay.  And there was the one listed in boards
  

 6   for a while called Security Milk Producers; are they no
  

 7   longer around?
  

 8        A.   Security Milk Producers was acquired by my
  

 9   company, California Dairies, a few years back.
  

10        Q.   All right.  So for over 75 percent of the
  

11   milk, no one follows the money to producers, correct?
  

12        A.   I wouldn't say nobody.
  

13        Q.   I'm sorry.  No -- no government --
  

14        A.   The facility does.
  

15        Q.   No government agency currently follows or if a
  

16   Federal order is adopted will follow the money to
  

17   producers?
  

18        A.   I -- yes, I believe that's an accurate
  

19   statement, that -- that function doesn't extend beyond
  

20   monitoring the co-ops themselves.
  

21        Q.   Okay.  And its that circumstance that the
  

22   agency doesn't follow money to producers that allows the
  

23   co-ops to accommodate what you call challenging
  

24   marketing if the milk for certain classes for which you
  

25   have to account requires you to operate at a loss, for
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 1   example, making butter powder?
  

 2        A.   Yes, with a qualification.  There may be -- we
  

 3   may be challenged to be profitable in some of those
  

 4   operations that we maintain, but that doesn't mean we
  

 5   would necessarily be operating a loss as an entire
  

 6   entity.  We have other enterprises, other functions that
  

 7   may -- may very well have showed profits that at least
  

 8   outweigh the pay losses we may have done if we did not
  

 9   expect to operate at a loss -- at a loss for the entire
  

10   cooperative.
  

11        Q.   The quota prices fixed by statute you
  

12   testified, but the Regional Quota Adjusters are -- is
  

13   established by state rule-making.  Is there, to your
  

14   understanding, any requirement in the statute that the
  

15   $1.70 or 19.5 cents per pound solids nonfat apply in any
  

16   particular county?  We've talked about counties in the
  

17   south where there currently is no adjustment.  Is -- is
  

18   that fixed forever or can that be changed
  

19   administratively?
  

20        A.   A $.195 is in state law, so that could only be
  

21   changed by a change or amendment to state law.
  

22        Q.   Yes.
  

23        A.   The -- whatever it applies by county is --
  

24   well, you already said that it's adjusted by the
  

25   Regional Quota Adjusters, which is not held in state
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 1   law, it's -- it would be part of the -- subject -- it's
  

 2   part of the pooling plant, it would be subject to the
  

 3   public hearing and potentially changed through that
  

 4   process.
  

 5        Q.   So is it your understanding that CDFA may by
  

 6   rule expand or contract the area at which the full $1.70
  

 7   or $.195 applies?
  

 8        A.   It -- it could do that, it would be subject,
  

 9   again, to not only the public hearing process, but in
  

10   this case because it's a substantive change to the
  

11   pooling plant, it would have to go through a producer
  

12   referendum before it was implemented.
  

13        Q.   Okay.  Is it your understanding that there
  

14   were -- would exist side by side with a Federal Milk
  

15   Marketing Order, which classifies prices and pools, a
  

16   state pooling plan that would continue to operate
  

17   simultaneously?
  

18        A.   That is a -- a good question.  There are parts
  

19   of the pooling plan that would be duplicative, so it
  

20   would be -- if you're going to maintain something like
  

21   RQA's, how do you do that, there's got to be some body
  

22   that would do that.  I'm not quite sure how that plays
  

23   out, but at least the idea is that if there was going to
  

24   be a change in the Regional Quota Adjusters, that would
  

25   have to be somehow approved by a vote of the producers
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 1   as it is today.
  

 2        Q.   All right.  We spoke earlier, I don't know if
  

 3   it was yesterday or Friday, about the -- the concept
  

 4   underlying the adjustment, Regional Quota Adjustment,
  

 5   being a reflection of the fact that by location milk
  

 6   has -- has value, greater value as opposed to demand
  

 7   consumer markets, lower value where production is high
  

 8   and there's surplus.  Do you recall that?
  

 9        A.   Yes, it's -- yes.
  

10        Q.   Okay.
  

11        A.   Yes.
  

12        Q.   Assume with me for a moment that -- that USDA
  

13   determines that a price relationship for producer milk
  

14   in Tulare compared to Los Angeles as currently exists or
  

15   as even proposed in Proposal 1 is such that the value
  

16   spread between Tulare and Los Angeles should be greater,
  

17   so it does something to reflect that in blend prices
  

18   payable to producers.  Now, in that eventuality, if USDA
  

19   believes the market should have a lower blend price in
  

20   Tulare to reflect location value compared to Los
  

21   Angeles, could not CDFA come in and amend its Regional
  

22   Quota Adjusters so that the price in Tulare is -- is
  

23   higher thereby negating whatever USDA has done?
  

24        A.   I suppose it could do to some extent, but
  

25   you've got one instance talking about -- essentially you
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 1   talked about the blend price change, or perhaps it's a
  

 2   class price change, which would apply to all milk, and
  

 3   the RQA's would apply to quota, which is not anywhere
  

 4   close to all the milk that's produced in the state.  So
  

 5   I guess to some degree there possibly could be that, but
  

 6   they're operating at two different levels of influence,
  

 7   one being much smaller than the other one.
  

 8        Q.   Okay.  And -- and quota is concentrated in the
  

 9   Central Valley as opposed to the South, correct?
  

10        A.   It's -- in the Central Valley, but that's
  

11   where most of the milk is produced --
  

12        Q.   Yes.
  

13        A.   -- as well.
  

14        Q.   Okay.  Thank you very much.
  

15             JUDGE CLIFTON:  Dr. Erba, several participants
  

16   have questioned you on the money in and the money out
  

17   both on the 17th, and you've repeatedly said your team
  

18   doesn't see a problem with that.  I see a problem with
  

19   that.  In order to be timely on paying in, you can pay
  

20   up to the last minute of the 17th.  How can a handler
  

21   possibly make payments out on that same day?
  

22             THE WITNESS:  Well, again, the -- our language
  

23   is by the 17th, and I believe that's consistent with --
  

24   basically our entire program that we've got for the
  

25   reports and the payments are -- are consistent with the
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 1   other Federal orders, although they may not be
  

 2   identical, but they're consistent.  And we've got
  

 3   basically a nine-day spread between when the reports are
  

 4   due and when this money starts to move around, and
  

 5   that's consistent with other Federal orders, so we
  

 6   haven't deviated, we're not asking for anything
  

 7   different than what the other Federal are doing -- other
  

 8   Federal orders are doing in general.  The dates may not
  

 9   line up exactly, but we're consistent.
  

10             JUDGE CLIFTON:  I thought that normally
  

11   payments go out the day following the deadline for
  

12   payments in.  And that's a rocket docket, to -- to get
  

13   the money out the day after you get it in is enormously
  

14   fast.  What -- I just ask that you meet with your team
  

15   and -- and revisit this issue after our next break, I
  

16   just -- why would you want to put that pressure on the
  

17   handlers?
  

18             THE WITNESS:  I'd be happy to meet with the
  

19   team to discuss that.
  

20             JUDGE CLIFTON:  Okay.  Thank you.
  

21             All right.  Other questions for Dr. Erba?
  

22             Dr. Schiek.
  

23                       CROSS-EXAMINATION
  

24   BY MR. SCHIEK:
  

25        Q.   Bill Schiek.
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 1             Dr. Erba, just -- I was just wondering as I
  

 2   look at this, am I correct with my assumption that if a
  

 3   Federal order were in place in California, the
  

 4   California Department of Food and Agriculture milk
  

 5   pooling branch, dairy marketing branch would no longer
  

 6   be operating a producer-settlement fund; is that
  

 7   correct?
  

 8        A.   I believe that's correct.
  

 9        Q.   Have you given any thought -- maybe you
  

10   mentioned it and I missed it -- on how CDFA's activities
  

11   with regard to quota under the MOU would be funded?
  

12        A.   We have discussed that, and I couldn't tell
  

13   you exactly what we concluded, but there would be the
  

14   responsibility -- I mean basically the CDFA would be
  

15   paid, their staff would be paid by the pool for that
  

16   administrative function.
  

17        Q.   So the money would come from the MA in some
  

18   form, is that what --
  

19        A.   Yes.
  

20        Q.   -- you're thinking?
  

21        A.   Although I don't remember the exact details of
  

22   how we thought that might work, but that was the idea.
  

23        Q.   Okay.  Well, and it was just a clarification
  

24   question, it's something that kind of popped into my
  

25   mind as we were having these discussions, so I was just
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 1   curious if you guys had given that some thought.
  

 2             But it kind of brings on another question is
  

 3   we're -- we're talking about a lot of movement of
  

 4   information back and forth, responsibilities of CDFA,
  

 5   responsibilities of the Market Administrator.  Did you
  

 6   ever consider or why -- why -- why not just have the
  

 7   whole book, all the records, everything transferred to
  

 8   the MA and just let the MA run the quota program under
  

 9   your proposal?
  

10        A.   Very earlier on we said we would not -- we
  

11   would attempt not to do that just from -- we thought we
  

12   were making the process simpler, but now I have to
  

13   wonder a little bit.
  

14        Q.   So --
  

15        A.   To not have quota be under the auspices of the
  

16   MA, to leave quota under the auspices of CDFA where it
  

17   resides and has -- CDFA has responsibility under state
  

18   law to administer that program.  So we did talk about it
  

19   very early on but decided this would be the better way
  

20   to go.
  

21        Q.   For efficiency reasons?  You mentioned you
  

22   thought you were making it simpler by doing it that way;
  

23   is that right?
  

24        A.   Because we didn't necessarily want to talk
  

25   about moving the quota program from a state function to
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 1   a Federal function, that was the way we had set up
  

 2   was -- the way it is now with the state function was
  

 3   the -- the preference.
  

 4        Q.   Okay.  Thank you very much.
  

 5             JUDGE CLIFTON:  Dr. Erba, are you having
  

 6   seconds thoughts about that?
  

 7             THE WITNESS:  Me personally?
  

 8             JUDGE CLIFTON:  Yes.
  

 9             THE WITNESS:  No.
  

10             JUDGE CLIFTON:  Okay.  All right.  Thank you.
  

11             Who else has questions for Dr. Erba?
  

12                     REDIRECT EXAMINATION
  

13   BY MR. VLAHOS:
  

14        Q.   John -- John Vlahos.
  

15             Dr. Erba, the judge has raised questions about
  

16   the problems of simultaneous payment, money in, money
  

17   out.  In formulating the program as proposed by the
  

18   proponents, did you track on those issues what is done
  

19   in other Federal orders?
  

20        A.   Well, the -- the original dates were set up,
  

21   not the ones we amended, but the original dates
  

22   contained in -- in this case, 72 and 70 -- I shouldn't
  

23   say -- sorry -- Sections 1051.72, 1051.73, those
  

24   actually speak to a simultaneous -- simultaneous
  

25   functions as -- as the judge has questioned.  I believe
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 1   those are, again, consistent with what's done in other
  

 2   Federal orders.  I -- again, we didn't request anything
  

 3   out of the ordinary for the dates.
  

 4        Q.   Are you aware of what is provided in, example,
  

 5   Sections 1030.72, 1030.73, concerning payments from the
  

 6   producer-settlement fund, payments to producers and to
  

 7   cooperative associations?
  

 8        A.   1030?
  

 9        Q.   Yeah, 1030, speaking of another Federal order.
  

10             MR. CARMAN:  Page 125.
  

11             JUDGE CLIFTON:  Page 125 of the book you have,
  

12   Dr. Erba.
  

13             THE WITNESS:  Mr. Vlahos, could you repeat
  

14   what you were saying --
  

15   BY MR. VLAHOS:
  

16        Q.   Yes.
  

17        A.   -- since I have the appropriate reference
  

18   numbers.
  

19        Q.   Yes.  The numbers I was referring to were
  

20   1030.72 and 1030.73.  In particular, if you look at
  

21   1030.73 -- get my subdivisions right here -- (b), which
  

22   is on the next page, page 126 --
  

23        A.   Yes.
  

24        Q.   -- under the heading it says, "Payments for
  

25   milk received from cooperative association members," it
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 1   seems to me it has very similar, if not identical
  

 2   language.  It says, "On or before the date -- the day
  

 3   prior to the date specified in paragraphs (a)(1) and
  

 4   (a)(2) of this section except as provided in Section
  

 5   1090.  Each member shall pay to a cooperative
  

 6   association," and so on.  Isn't that the same language
  

 7   that's in the cooperative proposal?
  

 8        A.   That appears to be very close to the same if
  

 9   not identical.
  

10        Q.   And perhaps the USDA representatives can point
  

11   out if there are any -- really any differences in the
  

12   way that the cooperative's proposal sets forth those
  

13   payment in and payment out dates as opposed to those as
  

14   set forth in the cooperative's proposal.
  

15             Thank you, Doctor.
  

16             JUDGE CLIFTON:  Who else has questions of
  

17   Mr. -- of Dr. Erba?  All right.  There are none now.
  

18             Dr. Erba --
  

19             Ah, Mr. Francis, thank you.
  

20                      RECROSS-EXAMINATION
  

21   BY MR. FRANCIS:
  

22        Q.   Will Francis, USDA.
  

23             I just wanted to get back to you on the
  

24   partial payment date being the 30th, and thank you,
  

25   Dr. Schiek, for pointing this out to us.  So the
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 1   language in your proposal, if you go to Exhibit 1 on
  

 2   page 47217, the first column, under Section 1051.73
  

 3   under (a)(1), "Partial payment," it reads, "Payment
  

 4   shall be made so that it is received by each producer on
  

 5   or before the 30th day of the month."  I did check each
  

 6   of our current marketing areas and we do not have dates
  

 7   that reference the 30th.  The latest date we have is the
  

 8   27th, and so we don't face the issue of a month not
  

 9   having 30 days.  But I believe you could read that
  

10   language on or before the 30th day of the month, if a
  

11   30th day or a 29th day does not exist, would it be
  

12   logical to make the payment on the last day, the 28th?
  

13        A.   If it's a question to me, I'd say yes.
  

14        Q.   Or perhaps you'd want to suggest some
  

15   alternative language to -- to clarify that.
  

16        A.   Okay.
  

17             JUDGE CLIFTON:  I'd -- I'd invite some Market
  

18   Administrator testimony, if you would, just to address
  

19   whether my concern about money in and money out on the
  

20   same day has any practical validity to it.
  

21             MR. HILL:  Brian Hill.  Brian Hill.
  

22             I think we'd like to have some time to look at
  

23   that and prepare our statement of some sort, some
  

24   testimony of some sort if we're going to do that.
  

25             JUDGE CLIFTON:  All right.  That sounds great.
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 1                      RECROSS-EXAMINATION
  

 2   BY MR. SCHIEK:
  

 3        Q.   Dr. Erba, Dr. Schiek again, just another
  

 4   question.  For clarification, when you were talking
  

 5   about -- this is on page 22 of your statement, Exhibit
  

 6   42.
  

 7        A.   Yes, go ahead.
  

 8        Q.   You reference Section 62726 of the Food and
  

 9   Agriculture Code and -- and you cite the language in the
  

10   code.  Isn't that language also in section 61893
  

11   earlier?  Does it appear twice in the Food and Ag code?
  

12   Do you have a recollection of that?
  

13        A.   I don't.
  

14        Q.   Okay.  Thank you.
  

15             JUDGE CLIFTON:  Dr. Schiek, would you make a
  

16   representation you believe it does?
  

17             MR. SCHIEK:  I believe it does, similar
  

18   language.  And the issue is dairy pricing under dairy --
  

19   the dairy marketing branch is in one section of the
  

20   code, milk pooling appears later because they didn't
  

21   come in at the same time, and there's a -- there's a
  

22   section like this in both places.
  

23             JUDGE CLIFTON:  Thank you.
  

24             All right.  Are there any other questions of
  

25   Dr. Erba at this time?
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 1             All right.  Subject to being recalled,
  

 2   Dr. Erba, you may step down.  The recalling would just
  

 3   be about those loose ends with transportation being one
  

 4   of them.  All right.  Thank you.
  

 5             THE WITNESS:  Thank you.
  

 6             JUDGE CLIFTON:  Oh, did you want to add
  

 7   anything for clarification?
  

 8             THE WITNESS:  No, thank you.
  

 9             JUDGE CLIFTON:  Who will be the next witness?
  

10             MR. VLAHOS:  We're going to shift chairs here,
  

11   Your Honor.
  

12             MR. BESHORE:  Ms. Thompson will -- will
  

13   present the next witness for Proponents, Your Honor.
  

14             MS. OLIVER THOMPSON:  Good morning.  Megan
  

15   Oliver Thompson.
  

16             Your Honor, our next witness is Mr. Lon
  

17   Hatamiya.  L-O-N.  H-A-T-A-M-I-Y-A.
  

18             JUDGE CLIFTON:  I'll answer you in in a seated
  

19   position.  Would you raise your right hand, please?
  

20             Do you solemnly swear or affirm under penalty
  

21   of perjury that the evidence you will present will be
  

22   the truth?
  

23             THE WITNESS:  I do.
  

24             JUDGE CLIFTON:  Please state and spell your
  

25   name.
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 1             THE WITNESS:  My first name is Lon, L-O-N.
  

 2   Last name is Hatamiya, H-A-T-A-M-I-Y-A.
  

 3             JUDGE CLIFTON:  Thank you.
  

 4             And I see a document being distributed.  Let's
  

 5   see, would this number be 54?
  

 6             MS. FRISIUS:  It will be.
  

 7             JUDGE CLIFTON:  All right.  We'll mark this as
  

 8   Exhibit 54.  That's 54.
  

 9             (Whereupon Exhibit 54 was marked for
  

10             identification.)
  

11             THE WITNESS:  Thank you.
  

12             JUDGE CLIFTON:  Please raise your hand if you
  

13   do not yet have a copy of Exhibit 54.  Everyone has one.
  

14   Good.  There are some left over.  That's good.
  

15             All right.  Ms. Oliver Thompson, you may
  

16   begin.
  

17             MS. OLIVER THOMPSON:  Thank you.
  

18                      DIRECT EXAMINATION
  

19   BY MS. OLIVER THOMPSON:
  

20        Q.   Good morning, Mr. Hatamiya.
  

21        A.   Good morning.
  

22        Q.   Would you tell us what is your current
  

23   occupation?
  

24        A.   I am the president and CEO of The Hatamiya
  

25   Group, which is an economics and strategic advisory
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 1   consulting firm in Davis, California.
  

 2        Q.   And what is your -- the primary business that
  

 3   you do there?
  

 4        A.   Again, the economic analysis and strategic
  

 5   business advisory services for my clients.
  

 6        Q.   Okay.  And how long have you been doing that?
  

 7        A.   I've been engaged in this for about the last
  

 8   11 years.
  

 9        Q.   Now, will you be providing a description of
  

10   your relevant background, experience, and education as
  

11   part of your testimony here today?
  

12        A.   Yes, I will.
  

13        Q.   Okay.  And have you also provided with your
  

14   written testimony a copy -- copy of your current CV?
  

15        A.   Yes, my extensive CV is attached.
  

16        Q.   Okay.  Terrific.
  

17             Now, are you testifying today regarding your
  

18   analysis of the economic value of the quota program in
  

19   the California dairy industry?
  

20        A.   I am.
  

21        Q.   And did you prepare written testimony for this
  

22   hearing on this topic?
  

23        A.   I did.
  

24        Q.   Okay.  And is that contained in what has been
  

25   marked as Exhibit 54?
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 1        A.   I believe it has.
  

 2        Q.   Okay.
  

 3        A.   It is.
  

 4        Q.   With that, would you please go ahead and
  

 5   proceed with reading your written testimony.
  

 6        A.   I most certainly will.  And, first of all, let
  

 7   me thank Dr. Erba for warming the seat for me for the
  

 8   last three days.
  

 9             MR. ENGLISH:  Your Honor.
  

10             JUDGE CLIFTON:  Mr. English.
  

11             MR. ENGLISH:  I'm not sure if this witness is
  

12   being offered as an expert, and I think maybe under the
  

13   circumstances, it's better to go ahead and let him give
  

14   all the testimony, and then if we have voir dire about
  

15   it afterwards, but I wanted to reserve that right and
  

16   not waive it by following this particular procedure.
  

17   But I -- I don't have an objection to doing it this way,
  

18   but I want to make sure that we for our side have not
  

19   waived our right to any voir dire, and if necessary
  

20   object with respect to any purported expert analysis.
  

21             JUDGE CLIFTON:  Thank you, Mr. English.
  

22             Ms. Oliver Thompson, you may proceed.
  

23             MS. OLIVER THOMPSON:  Okay.  Thank you.
  

24   BY MS. OLIVER THOMPSON:
  

25        Q.   Mr. Hatamiya, please go ahead with your --
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 1   with your prepared statement.
  

 2             STATEMENT OF LON HATAMIYA, MBA, JD
  

 3        A.   If -- if I may, I'll proceed with my written
  

 4   testimony.  It's entitled "The Economic Importance of
  

 5   the California Dairy Quota Program," with a subtitle, An
  

 6   Invaluable Asset to the Dairy Farmer and the state.
  

 7             Again, my name is Lon Hatamiya.  I'm the
  

 8   President and CEO of The Hatamiya Group, an economics
  

 9   and strategic advisory consulting firm located in Davis,
  

10   California.  I was retained by the California Dairies,
  

11   Incorporated, the Dairy Farmers of America,
  

12   Incorporated, and Land O'Lakes, Incorporated, paren, in
  

13   quote, "Cooperatives," end quote and end paren, to
  

14   provide an independent and objective economic analysis
  

15   of the dairy industry to the State of California and to
  

16   examine the economic value of California's dairy quota
  

17   program.
  

18             JUDGE CLIFTON:  Let me stop.  This is
  

19   wonderful.  You're an excellent presenter.  I just want
  

20   to check the pace.  Okay.  We're okay.  Don't go any
  

21   faster than that.
  

22             THE WITNESS:  Absolutely.
  

23             JUDGE CLIFTON:  All right.
  

24             THE WITNESS:  Thank you, Your Honor.
  

25             First section, Roman Numeral I, Introduction,
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 1   Overview of the California Economy, the California
  

 2   Agricultural Economy, and the Dairy Industry's Important
  

 3   Contribution to the Economy.
  

 4             The dairy industry in California is an
  

 5   important and vital component to the economy -- economy
  

 6   of the State of California.  At the end of 2014,
  

 7   California's economy had grown to over $2.3 trillion in
  

 8   Gross Domestic Product, paren, GDP, end paren.  And I
  

 9   have it footnoted 1, and this is from the -- the website
  

10   http -- and I think on the written copy, it may be
  

11   difficult to see because it's in -- in yellow, but it's
  

12   from the Bureau of Economic Analysis dot gov, and I
  

13   downloaded that on September 7th, 2015, but it shows
  

14   the -- the various economies of the states of the United
  

15   States.
  

16             If California were a country, it would have
  

17   the eighth largest economy in the world -- and, again,
  

18   the second footnote, that comes from World Development
  

19   Indicators from the World Bank, April 14th, 2015 --
  

20   slightly behind Brazil and strongly ahead of Italy,
  

21   India, Russia, and Canada.  Moreover, the agricultural
  

22   industry is a major component of the California economy
  

23   providing over $56.2 billion in economic output in 2014.
  

24   Again, footnoted number 3, and that's from the ERS USDA
  

25   website which I downloaded in September of this year.
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 1   That's from their state fact sheets for every state in
  

 2   the country.
  

 3             This multi-billion dollar industry is arguably
  

 4   the backbone of California's globally-aligned economy,
  

 5   with a long-established international network of
  

 6   producers, consumers, and service providers.
  

 7             More specifically, dairy products are the
  

 8   number one agricultural commodity in California with
  

 9   over $9.3 billion in farm receipts in 2014, making up
  

10   17.3% percent of all California farm receipts -- and,
  

11   again, that's from the same source, from ERS, footnoted
  

12   4.  The state of California is also the largest dairy
  

13   producing state in the country with over 20% of national
  

14   production.  In addition, California is the leading
  

15   exporter of dairy products with nearly $1.3 billion in
  

16   2013.  By any measure, the dairy industry is an
  

17   important contributor to the overall and agricultural
  

18   economy of the State of California.
  

19             Through my extensive professional experience
  

20   and expertise, I believe I bring a unique perspective to
  

21   this analysis.  From 1993 to 1997, I proudly served as
  

22   Administrator of the Agricultural Marketing Service of
  

23   the United States Department of Agriculture, paren,
  

24   USDA, close paren, where I oversaw over 50 federal
  

25   programs, including the Federal Milk Marketing Order,
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 1   paren, FMMO, close paren, system.  I also served as
  

 2   Administrator of the Foreign Agricultural Service at
  

 3   USDA from 1997 to 1999, and then I returned to my native
  

 4   California to serve as Secretary of the Technology,
  

 5   Trade and Commerce Agency from 1999 to 2003, where I
  

 6   oversaw the promotion of statewide economic develop, job
  

 7   creation, and business retention.
  

 8             Prior to my service at USDA, I practiced law
  

 9   and I worked with my three-generation family farm in
  

10   Yuba and Butte counties, which is the northern part of
  

11   the state, Your Honor.  Since 2003, I have been a
  

12   consulting economists analyzing local, regional, state,
  

13   national, and international economic impacts, trends,
  

14   and economic development opportunities on various
  

15   industries including agriculture, energy, high
  

16   technology, real estate, retail, professional sports,
  

17   transportation, tourism, and higher education.  I have
  

18   also extensive expertise in determining economic
  

19   valuations of various industries from agriculture to
  

20   biotechnology, and alternative energy to medical device
  

21   companies, utilizing appropriate valuation
  

22   methodologies.  I have testified over a hundred times
  

23   before the World Trade Organization, the United States
  

24   Congress, the California State Legislature, and federal,
  

25   state, and local courts, boards, and commissions on a
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 1   wide variety of relevant issues.
  

 2             I will add to the -- for the record, this is
  

 3   my first time testifying before this type of hearing.
  

 4             In addition, as an academic, I previously
  

 5   served as Executive-in-Residence and Adjunct Professor
  

 6   at the US Davis Graduate School of Management, and was
  

 7   also selects a Senior Fellow as the UCLA Luskin School
  

 8   of Public Affairs.  I also currently serve as a
  

 9   part-time lecturer at the International Masters in Law
  

10   program at the UC Davis School of Law, and as a Senior
  

11   Fellow at the University of Denver International Career
  

12   Advancement Program.  I received my bachelor's in
  

13   economics from Harvard University; my Master's of
  

14   Business Administration from the Anderson Graduate
  

15   School of Management at UCLA; and my juris doctorate
  

16   from the UCLA School of Law.  Please also find attached
  

17   my full CV for your reference, which is attached to the
  

18   back of my testimony.
  

19             Throughout my professional career, I have
  

20   acquired and maintained an international, national,
  

21   regional, as well as a statewide and local perspective
  

22   with regard to agriculture and its pertinent economic
  

23   impact upon all communities.  For this analysis, I have
  

24   relied upon that experience to determine the economic
  

25   importance of the dairy industry to California, and most
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 1   specifically, the unique economic value of dairy quota.
  

 2             My second section under Roman Numeral II,
  

 3   "Overview of the California Dairy Quota Program."  I
  

 4   know Dr. Erba touched upon this, but I'm going to go
  

 5   briefly summarize my understanding of that program.
  

 6             The state of California has operated the
  

 7   Dairy -- a Dairy Quota Program since adopting a Milk
  

 8   Pooling Plan in 1969.  The Gonzalves Milk Pooling Act,
  

 9   California Food and Agricultural Code Section 62700,
  

10   either et seq., authorizes the Secretary of the
  

11   California Department of Food and Agriculture, parens,
  

12   CDFA, close paren, to operate a statewide pooling system
  

13   under specified guidelines.  These statutes provide for
  

14   the formulation and adoption of Milk Pooling Plans for
  

15   Market Milk, paren, Pool Plan, close paren.  Under the
  

16   California Pooling Plan for Market Milk, the producer is
  

17   paid based upon his or her allocated quota, base, and
  

18   overbase at prices that reflect the pool-wide usage of
  

19   all classes.  The monthly quota and base amounts are
  

20   computed for each producer to the extent these amounts
  

21   are produced.  The maximum monthly quota amount is
  

22   determined by the current quota allocation, and the
  

23   maximum monthly base is determined by the difference
  

24   between production base and quota.  Any production that
  

25   exceeds these two figures constitutes overbase

2239



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1   production.  And I have a footnote number 5, this is
  

 2   from the California Dairy Industry, A Historical Review
  

 3   from the California Department of Food and Agriculture,
  

 4   July 2008.
  

 5             Revenue from processors is distributed to
  

 6   dairy farmers via quota, base, and overbase prices.
  

 7   Since the CDFA Milk Pooling Branch's inception in 1969
  

 8   until 1993, the quota price was primarily impacted by
  

 9   Class 1, 2, and 3 farm prices -- those are Arabic 1, 2,
  

10   3 -- while the overbase price was primarily impacted by
  

11   the Class 4a and 4b farm prices -- again, Arabic 4.
  

12   This was changed by statute enacted in 1993 and made
  

13   permanent in 1994.  Beginning in January 1994, a fixed
  

14   differential was established so that the quota price is
  

15   always $1.70 per hundredweight greater than the base and
  

16   overbase prices.  Historically from 1969 through 1993,
  

17   the difference between the announced quota and overbase
  

18   farm prices range from $1.06 to $2.26 per hundredweight
  

19   on an annual average basis.  Currently, revenue above
  

20   that needed to maintain the $1.70 differential is shared
  

21   equally among quota, base, and overbase production.  The
  

22   announced quota price is adjusted based on farm location
  

23   by Regional Quota Adjusters, paren, RQA's, close paren.
  

24   Prices paid to individual producer depends upon his or
  

25   her farm location and blend of quota, base, and overbase
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 1   holdings.  For computational purposes, the whole $1.70
  

 2   is assigned to the solids-not-fat, paren, SNF, close
  

 3   paren, price.  Thus, the announced quota SNF -- SNM --
  

 4   SNF price is set at $.195 per pound above the base and
  

 5   overbase SNF prices.  Because of RQA's, the actual quota
  

 6   SNF price received by individual farmers may be adjusted
  

 7   downward by up to $.27 per hundredweight based on farm
  

 8   location.  The fat prices for quota, base, and overbase
  

 9   are identical.
  

10             And I, again, footnote number 6, it comes from
  

11   that same California Dairy Industry, Historical Review
  

12   from CDFA July 2008.
  

13             Periodically, CDFA has issued additional quota
  

14   to producers from an original allocation but none since
  

15   1991.  CDFA has issued about 2,215,978 pounds of quota
  

16   SNF on a daily basis, paren, about 66.2 million pounds
  

17   of SNF monthly, close paren.  CDFA also considers milk
  

18   pool quota as a tradeable asset that is transferred
  

19   between California Grade A dairy producers.  Transfers
  

20   occur monthly.  It must be processed by the CDFA Milk
  

21   Pooling Branch as highlighted below.
  

22             And I will note this is a Table 1, which is
  

23   entitled "CDFA Milk Pooling Branch, Summary of
  

24   Transfers," and this is from 2015 through the first nine
  

25   months of this -- of this year so far.  The sales are
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 1   based on quota solids-not-fat.
  

 2                      DIRECT EXAMINATION
  

 3   BY MS. OLIVER THOMPSON:
  

 4        Q.   Now, Mr. Hatamiya, this is the first of a
  

 5   number of tables in your written testimony.  Is this --
  

 6   did you prepare this table?
  

 7        A.   Yes, I prepared this table directly from
  

 8   information provided to me from CDFA.
  

 9        Q.   And can you just walk us through it and
  

10   explain what -- what's depicted here?
  

11        A.   You know, I believe it's the similar table
  

12   that Dr. Erba shared in his exhibits, although he went
  

13   back historically.
  

14             I just took from 2015, the first column
  

15   obviously are the nine months that have occurred so far.
  

16             The number of sellers in the second column.
  

17             The number of buyers.
  

18             The number of sales at a hundred percent.
  

19             The average sales price, and this is critical
  

20   to this -- to this table, as I'll mention in just a
  

21   moment -- the average sales price without cows.
  

22             The next column is the average sales price
  

23   with cows.
  

24             And then the total production base fat
  

25   transferred among these transactions.
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 1             The quota fat -- quota fat transferred is the
  

 2   following column.
  

 3             And the next to last column is a total
  

 4   production base SNF transferred.
  

 5             And the last column is total quota SNF
  

 6   transferred.
  

 7        Q.   And if you would go ahead and proceed with
  

 8   your written testimony.
  

 9        A.   As I mentioned before, this table becomes
  

10   relevant as -- as I go on.
  

11          STATEMENT OF LON HATAMIYA, MBA, JD (CONT.)
  

12        A.   Based upon the current average price of $525
  

13   per pound, as noted from Table 1 of quota SNF, and,
  

14   again, paren, as noted in the table as I stated before,
  

15   close paren, multiplied by the 2,215,978 pounds of quota
  

16   SNF issued by CDFA, results in the total aggregate quota
  

17   value owned by California dairy producers of nearly
  

18   $1.164 billion.  This is a significant economic asset
  

19   with enormous value to both dairy producers and
  

20   communities across California.
  

21             Let me move to section Roman Numeral III,
  

22   "Examination and Quantification of the Economic Value of
  

23   Quota."
  

24             As I described above, the state of California
  

25   maintains a premium in payment on the milk produced and
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 1   covered by quota which plays an important and vital role
  

 2   in the California dairy industry.  Quota payments are an
  

 3   integral part of revenues to many California dairy
  

 4   farmers.  In fact, paramount to any consideration of a
  

 5   California Federal Milk Marketing Order, paren, FMMO
  

 6   close paren, was the a assurance that the quota program
  

 7   would not in any way be diminished or affected.
  

 8             MR. ENGLISH:  Your Honor.  Chip English.
  

 9             Before he reads the next sentence, it is our
  

10   view that it is interpretation of the statute designed
  

11   to be a legal interpretation, which is impermissible,
  

12   and we object to the statement being in the record at
  

13   all, and I have extensive legal argument to address it
  

14   if necessary.  I object to the statement.
  

15             JUDGE CLIFTON:  I note your objection.  I'm
  

16   not going to keep it from becoming part of the evidence
  

17   in this hearing.  So if --
  

18             MR. ENGLISH:  Your Honor, may I be heard?
  

19             JUDGE CLIFTON:  Yes.  Do you want to do it now
  

20   or do you want to do it at the end of the reading of
  

21   this document?  You may -- you may choose.
  

22             MR. ENGLISH:  I'm not going to interrupt the
  

23   flow.  I reserve the right, you know, as long as it's
  

24   understood that -- that by sitting down we're not --
  

25   we're not waiving that.  I think there's one or two
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 1   other times in the statement I'll raise, and then I will
  

 2   seat, and we can discuss it afterwards so that the
  

 3   testimony can continue, but with the understanding,
  

 4   express understanding that we reserve our right to have
  

 5   it stricken, that it should never have been put in the
  

 6   record.
  

 7             JUDGE CLIFTON:  All right.
  

 8             MR. ENGLISH:  If you want me to argue it now,
  

 9   I can.
  

10             JUDGE CLIFTON:  No, I don't want your argument
  

11   now, and your objection is noted.
  

12             MS. OLIVER THOMPSON:  Thank you, Your Honor.
  

13   Obviously, we -- we disagree with the objection, and as
  

14   with Dr. Erba's testimony, we believe it should come in,
  

15   but we can deal with it at a later time.
  

16             Mr. Hatamiya, please proceed with your
  

17   testimony.
  

18        A.   Thank you.  Continuing, Congress recognized
  

19   this and in the 2014 Farm Bill language dealing with the
  

20   promulgation of a -- of a FMMO in California directed
  

21   that the marketing order provisions allow for the
  

22   continuation of the quota program in California.  The
  

23   2014 Farm Bill, paren, section 1410, paren, small (d)
  

24   close paren, close paren, references the 1996 Farm Bill,
  

25   paren, section 143, paren, (2), close paren, close
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 1   paren, and I quote:  "Upon the petition and approval of
  

 2   California dairy producers in the manner provided in
  

 3   section 8c of the Agricultural Adjustment Act, paren, 7
  

 4   U.S.C. 608, small c, close paren, reenacted with
  

 5   amendments by the Agricultural Marketing Agreement Act
  

 6   of 1937, the Secretary shall designation the State of
  

 7   California as a separate Federal milk marketing order.
  

 8   The order covering California shall have the right to
  

 9   reblend and distribute receipts to recognize quota
  

10   value," end quote.  And I emphasize added by underlying
  

11   "recognized quota value."
  

12             Let me move on to Subsection A, In order to
  

13   best "Recognize Quota Value," the full economic value
  

14   must be determined and maintained.
  

15             Quote, "economic value," end quote, is defined
  

16   in several ways, but is commonly recognized as the value
  

17   of an asset calculated according to its ability to
  

18   produce in -- to produce income in the future.  Value is
  

19   linked to price through the mechan -- through the
  

20   mechanism of exchange.  When one observes an exchange,
  

21   two important value functions are revealed:  Those of
  

22   the buyer and seller.  Just as the buyer reveals what he
  

23   or she is willing to pay for a certain amount of a good,
  

24   so too does the seller reveal what it costs him to give
  

25   up that good.  This definition describes California's
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 1   dairy quota most appropriately as it is marketable and
  

 2   tran -- as it is a marketable and transferable asset
  

 3   that can be bought, sold, and results in an assured
  

 4   source of cash flow for the owner of that quota.
  

 5             As a resort -- result, in order to best
  

 6   determine the economic value of dairy quota, we must
  

 7   examine the common practices in which quota is utilized,
  

 8   traded, and accounted for in the marketplace.  To best
  

 9   achieve this I served -- surveyed a range of California
  

10   accounting firms that specialize in dairies -- and
  

11   again, I footnote number 7, these included Adair &
  

12   Evans; Genske, Mulder and Company LLP; M. Green and
  

13   Company LLP; and Moss Adams LLP; a range of financial
  

14   institutions that are major dairy lenders -- footnote 8,
  

15   this includes Citizens Business Bank, Farm Credit West,
  

16   Five Star Bank, Rabobank, and Wells Fargo; and a range
  

17   of dairy farmers of varying sizes and operations from
  

18   across the state -- and footnote 9, including
  

19   cooperative member dairies of California Dairies,
  

20   Incorporated, Dairy Farmers of America, Incorporated --
  

21   Incorporated, and Land O'Lakes, Incorporated.
  

22             And just to enumerate, it was about 15
  

23   dairymen that I spoke to.
  

24             Further, "Subsection 1.  Characterization of
  

25   Dairy Quota Holdings by Accounting Firms that service
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 1   dairies across California."
  

 2             A.  Quota value is universally accounted at
  

 3   the cost the dairy paid for it and booked at its
  

 4   historical value.  Therefore, all accounting firms carry
  

 5   quota value on their dairy clients' balance sheets as a
  

 6   "Cost Basis."
  

 7             B.  Quota value is recognized as an investment
  

 8   and transferable intangible asset.
  

 9             C.  CPA's characterize quota value under
  

10   current assets, intangible assets, and/or long-term
  

11   assets.
  

12             D.  Most importantly, should the California
  

13   Dairy Quoting -- Quota Program be eliminated, massive
  

14   write-offs of losses would be taken.  For example,
  

15   several CPA's noted that many of their clients
  

16   write-offs would be in the millions of dollars for
  

17   individual dairies.
  

18             Let me move to "Subsection 2.
  

19   Characterization of Dairy Quota Holdings by Lending
  

20   Financial Institutions in California."
  

21             A.  In making lending decisions and reviewing
  

22   debt-to-asset and other relevant ratios, all financial
  

23   institutions place a value on quota ownership and
  

24   consider it an asset, which is unencumbered and
  

25   marketable.
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 1             1.  Each bank, quote, "and even within each
  

 2   bank," close quote, utilizes different formulas
  

 3   characterizing, quote, "quota ownership value," end
  

 4   quote.
  

 5             2.  For Uniform Commercial Code, paren, UCC,
  

 6   close paren, reporting requirements, financial
  

 7   institutions refer to quota ownership as either a
  

 8   tangible or intangible asset, placing great emphasis on
  

 9   the following:
  

10             Small i, among the list.  Liquidity quota
  

11   ownership pro -- that it provides;
  

12             Ii.  Steady source of assured cash flow and
  

13   revenues slash income;
  

14             iii.  Quota ownership as a controllable asset;
  

15             iv.  The value of quota on dairies -- on a
  

16   dairy's balance sheet affects a bank's perceived risk.
  

17   The level of quota ownership either lessens or increases
  

18   the dairy's borrowing leverage, for example, the more
  

19   quota ownership, the better the leverage;
  

20             v.  When considered a tangible asset, quota
  

21   ownership is also treated as a form of collateral with
  

22   an abundance of caution and reported as chattel, paren,
  

23   any article of tangible property other than land,
  

24   buildings, and other things annexed to land, close
  

25   paren, under the UCC, paren, not all banks take this
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 1   approach, close paren;
  

 2             And vi.  Other banks do not consider quota
  

 3   ownership as collateral, but it is considered something
  

 4   very close, and I -- paren, and I quote, "the next
  

 5   best -- best -- best thing," close quote, close paren.
  

 6             I'll now move on to "b" under "Section 2."
  

 7   Excuse me.
  

 8             Financial institutions do not lend just on
  

 9   quota ownership value, but recognize the value of
  

10   regular cash flows as a factor in lending decisions and
  

11   deeming quota ownership as, I quote, "always a benefit,
  

12   useful asset tool, if deployed correctly on a
  

13   case-by-case basis," close quote.
  

14             C.  Moreover, the financial institutions noted
  

15   that should the California Dairy Quota Program be
  

16   eliminated or eroded, a major financial asset would be
  

17   destroyed leaving dairies one less invaluable tool,
  

18   paren, an assured source of revenue, close paren, to
  

19   obtain necessary financing.
  

20             Let me move to "Subsection 3.
  

21   Characterization of Dairy Quota Holdings by Dairy
  

22   Farmers in California."
  

23             A.  Dairy farmers of all sizes across
  

24   California consider quota ownership an invaluable liquid
  

25   asset that is essential to their monthly cash flow and
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 1   to meet the increasing cost of operations.
  

 2             B.  During difficult and challenging economic
  

 3   periods, quota ownership and the assured source of cash
  

 4   flow have helped dairy farmers meet the increasing
  

 5   pressures of the higher cost of production, for example,
  

 6   feed, label, engine, water.  This is especially
  

 7   relevant, but not exclusive, to smaller dairies with
  

 8   quota ownership.
  

 9             C.  All dairy farmers that own quota have
  

10   bought and sold quota over the years and consider it a
  

11   solid financial investment because, unlike other assets,
  

12   quote, "it does not require maintenance or a
  

13   veterinarian over time," close quote.  Its
  

14   transferability, marketability, and long-term assured
  

15   value has been a hallmark of the dairy quota's
  

16   existence.
  

17             D.  Buying additional dairy quota is
  

18   considered a better return on investment from many dairy
  

19   farmers who are being priced out of the increasingly
  

20   exorbitant land prices across the state.
  

21             E.  For many California dairy farmers, quota
  

22   ownership has allowed them to continue in the dairy
  

23   business, retain their family's dairy, quote, "culture,"
  

24   close quote, and survive in an increasingly competitive
  

25   global marketplace.
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 1             F.  Lastly, should the careful -- California
  

 2   Dairy Quota be -- Quota Program be limited, diminished,
  

 3   or challenged from its current status, many dairy
  

 4   farmers would suffer irreparable damages with massive
  

 5   write-offs of their significant quota investment.
  

 6             Let me move now to "Section B.  Make-up of
  

 7   Quota Ownership Across the State."
  

 8             Quota ownership has changed over time.  As
  

 9   quota has been bought, sold and traded over the years,
  

10   and with the increasing milk production, the percentage
  

11   of California dairy owning quota -- dairies owning quota
  

12   has shifted.
  

13             And I've provided a Table Number 2:  "Percent
  

14   of California Dairy Farms by Quota Ownership."  Again,
  

15   it's footnoted 10.  This is data provided by the
  

16   California Department of Food and Agriculture, Dairy
  

17   Marketing Branch.
  

18        Q.   This is another table that you prepared using
  

19   that information provided by CDFA?
  

20        A.   That's correct.  Again, in quotes under Table
  

21   2, it's the percent of quota relevant to milk
  

22   production.  I believe this is the same table that
  

23   Dr. Erba provided last week during his testimony.
  

24        Q.   And if you could just describe briefly what
  

25   those tables depict.
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 1        A.   Again, this table depicts a percentage
  

 2   ownership of quota in the far left column, 1 to 20%, 21
  

 3   to 40%, and on down.  The last -- last two rows show the
  

 4   number of dairies.  And then the number of dairies of
  

 5   quota.  And then it goes across in five-year increments
  

 6   from 1995 to 2015.
  

 7        Q.   Okay.
  

 8             JUDGE CLIFTON:  If -- if I might inquire, you
  

 9   have at the top, before we get to the figures, in
  

10   parentheses a phrase.  Would you read that into the
  

11   record?
  

12             THE WITNESS:  Yes, I'm sorry, I -- Your Honor.
  

13   It's paren, "quota" -- a "percent of quota relative to
  

14   milk production."
  

15             JUDGE CLIFTON:  So when I look at the table,
  

16   how do I find milk production?
  

17             THE WITNESS:  I don't have that included here,
  

18   so the 17%, for example, are the -- the percentage milk
  

19   production of the dairies that don't have any quota.
  

20             JUDGE CLIFTON:  I see.
  

21             THE WITNESS:  In that first column.  So it
  

22   just goes across.  Maybe 2015 is probably better.  If
  

23   you go across to 2015, 42% of dairies don't own any
  

24   quota, 20% of dairy own 1 to 20%.  13% have 21 to 40%
  

25   and on down.  And then, again, the total percent of

2253



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1   ownership, 58% of dairies now have quota in California.
  

 2   And so that number is a little over 832 or 800 dairies
  

 3   in the state.
  

 4             JUDGE CLIFTON:  So this table shows us dairy
  

 5   by dairy but does not show us the amount of milk
  

 6   produced by quota holders; is that correct?
  

 7             THE WITNESS:  That's correct.
  

 8             JUDGE CLIFTON:  Thank you.
  

 9             MS. OLIVER THOMPSON:  Okay.  If you would
  

10   proceed with your written testimony following the table.
  

11             THE WITNESS:  Currently 58% of all California
  

12   dairies own some percentage of quota, paren,
  

13   approximately 832 dairies, close paren.
  

14             For purposes of my foregoing data analysis, I
  

15   also reviewed the current, paren, as of January 2015,
  

16   close paren, geographical distribution of quota
  

17   ownership across California as noted in Table 3 below.
  

18   I was also able to approximately calculate the
  

19   percentage of the county's -- of a county's milk
  

20   production covered by quota by utilizing the geographic
  

21   distribution of quota ownership and the CDFA reported
  

22   monthly milk production dated.
  

23             And, again, if I can note in footnote how I
  

24   calculated these number.  The percentage -- and that's
  

25   footnote 11 the percentage of a county's milk production
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 1   covered by quota was approximately calculated by
  

 2   multiplying the daily quota holdings, paren, quota SNF
  

 3   by county -- close quote, by county by the days in the
  

 4   month, 31 for January 2015, to get a monthly total.  I
  

 5   then divided the monthly quota SNF county total by the
  

 6   total pounds of SNF produced in the county for the month
  

 7   to determine the overall percentage of quota.
  

 8             And -- and this calculation was based upon not
  

 9   only my calculations but as a suggestion by CDFA, and so
  

10   I doublechecked with them to ensure that I'm doing it
  

11   correctly, and they -- they assured me that this is the
  

12   correct approximate calculation of quota per county.
  

13                      DIRECT EXAMINATION
  

14   BY MS. OLIVER THOMPSON:
  

15        Q.   And are these the calculations that are
  

16   depicted in the next table, Table 3?
  

17        A.   Table 3, yes.  The Dairy Quota by County as of
  

18   January 2015.
  

19             And, again, footnoted 12.  12 says the most
  

20   recent available data provided by the California
  

21   Department of Food and Agriculture, Dairy Marketing
  

22   branch.  This is what they were able to provide on a
  

23   county basis.
  

24             Again, I believe Dr. Erba provided this in a
  

25   different sort of form.  I have re-categorized these by
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 1   the largest percentage holding counties down to the
  

 2   smallest.
  

 3             So if I can walk through this really quickly
  

 4   with you.
  

 5        Q.   Please do.  Please do.
  

 6          STATEMENT OF LON HATAMIYA, MBA, JD (CONT.)
  

 7        A.   The -- the first column again is the "County."
  

 8             The second column is the "Quota SNF," the
  

 9   total pounds.
  

10             And the last is the "Percent of Total Quota
  

11   Allocated."
  

12             So, for example, out of the total allocated in
  

13   the State of California, Tulare County had a little over
  

14   18.8%.  San Diego County, you go down to the bottom, had
  

15   about .34%.
  

16             JUDGE CLIFTON:  Now, when you go down to the
  

17   bottom, I see San Bernardino.  Is San Diego County
  

18   represented by San Bernardino?  Oh, do I have to turn
  

19   the page?
  

20             THE WITNESS:  Yeah, I think it goes to the
  

21   next page.
  

22             JUDGE CLIFTON:  Ah, okay.  Thank you.  I have
  

23   to turn the page.
  

24             MS. OLIVER THOMPSON:  For everyone following
  

25   along on the actual exhibit, this table spans over two
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 1   pages, page 12 and 13.
  

 2             THE WITNESS:  Let me explain a couple of other
  

 3   things, Your Honor, if I could.  As you notice, there
  

 4   are a couple of counties that are combined:
  

 5   Merced-Monterey, Kern-Los Angeles-Santa Barbara.  I
  

 6   believe CDFA does that for proprietary reasons.  There
  

 7   are a small number of quota owners in some of these
  

 8   small counties or -- in terms of the number of dairies,
  

 9   so if you -- if you separated them out by separate
  

10   counties, you could identify who the quota holders were,
  

11   so in order to -- to insure the proprietary nature of
  

12   that information, they combined several of the counties,
  

13   and -- and that's what I've done here as well.  I've
  

14   just reflected totally what they provided to me.
  

15             JUDGE CLIFTON:  So am I to understand that it
  

16   is not a matter of public record published by CDFA who
  

17   holds the quota in any given month?
  

18             THE WITNESS:  That's correct.  Because, again,
  

19   it's proprietary information that's, you know, just to
  

20   the quota owners themselves.  They do provide, again,
  

21   the pounds of -- of SNF that's issued every month, but
  

22   that's done in a generic -- a general fashion.
  

23             MS. OLIVER THOMPSON:  Thank you, Dr. --
  

24   Mr. Hatamiya, for your explanation of that table.  You
  

25   can proceed with your testimony.

2257



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1             THE WITNESS:  As we go to the next page, San
  

 2   Luis Obispo County is the smallest county with .03% of
  

 3   quota, so it ranges in a large amount.  These numbers
  

 4   will become more important as I move to my following
  

 5   tables, so I just do this as -- as an example of the
  

 6   quota distribution throughout the state.
  

 7             Let me move on with my -- with my testimony.
  

 8             The top ten quota holding counties slash areas
  

 9   make up over 90% of all quota ownership.  I think that
  

10   reflects, again, what Dr. Erba mentioned the other day.
  

11             The largest quota ownership by volume is in
  

12   Tulare, then Merced-Monterey, Stanislaus, and Kern-Los
  

13   Angeles-Santa Barbara Counties.  However, the highest
  

14   concentration of milk production covered by quota is in
  

15   many smaller producing counties, such as San Diego with
  

16   74%, Marin with 63%, Riverside with over 62%, and Sonoma
  

17   with 61%.
  

18             And I was able to calculate, if I can take a
  

19   moment to tell you those cancellations.  Just totaling
  

20   the total amount of quota looking at the total amount of
  

21   SNF produced in that county, I could determine how much
  

22   was covered by quota.  So even though there was some
  

23   counties that had as a percentage wise as smaller
  

24   percent for the state, a large percentage of their
  

25   production in their county was covered by quota.  If
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 1   that's clear.
  

 2             And let me move on.  This compares with Tulare
  

 3   County that has -- although they own 18 point almost
  

 4   9 percent of all quota, only 14.8% of their milk is
  

 5   covered by quota.  Stanislaus County, 30.1%.  San
  

 6   Joaquin County at nearly 27%.  And Kings County just
  

 7   over 13%.  So that just gives you a real good geographic
  

 8   of where quota is in the State of California.
  

 9             Let me move to sub point -- "Subsection C,"
  

10   the "Economic Value of Quota to the Dairy Farmer and
  

11   Dairy Industry."  With the current, paren, qSNF as of
  

12   January 2015, close paren, distribution of dairy quota
  

13   across California, I have calculated the total economic
  

14   value of quota by county/area and the entire state as
  

15   follows:
  

16             So this is my "Table 4," the "Total Dairy
  

17   Quota Value by County and State for 2015."
  

18                      DIRECT EXAMINATION
  

19   BY MS. OLIVER THOMPSON:
  

20        Q.   Okay.  And, again, if you would just walk us
  

21   through this table.
  

22        A.   Yes, if -- again, these are calculated as I
  

23   calculated the overall quota, the 1.164 billion, the
  

24   total amount of quota issued, I broke that down by
  

25   county.  So in paren under the table it purports
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 1   "calculated at the current average market price of $525
  

 2   a pound," close paren.  So, again, keeping it in terms
  

 3   of the same categories in terms of the size of counties.
  

 4   I just added a fourth column dealing with current total
  

 5   quota value, and that's totaling the -- multiplying the
  

 6   quota NS -- SNF times the 525 reaches the 218, for
  

 7   example, $985,531 worth of quota value in Tulare County.
  

 8   And it's on down as you go down through all the rest of
  

 9   the counties, down to a low of $292,792.50 in San Luis
  

10   Obispo County.
  

11             And as you see in the bottom, I have the whole
  

12   total, and it totals out to the 1.163, 164 billion.
  

13        Q.   Okay.  Thank you for that.  Please go ahead.
  

14          STATEMENT OF LON HATAMIYA, MBA, JD (CONT.)
  

15        A.   As I noted before, at the current average
  

16   market price of $525 per pound, and I emphasize, total
  

17   economic value of quota owned is approximately 1.164
  

18   billion.  By any measure, this is a substantial
  

19   financial investment made by California dairy farmers.
  

20   More specifically, dairy farmers from all corners of the
  

21   state have an enormous investment and an invaluable
  

22   asset at stake from nearly $220 million in Tulare
  

23   County, $178 million in Merced and Monterey Counties,
  

24   and over 162 million in Stanislaus County, to over
  

25   $36 million in Mendocino and Sonoma Counties, 11.1
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 1   million in Marine County, and nearly 4 million in San
  

 2   Diego County.
  

 3             JUDGE CLIFTON:  And each of those that you've
  

 4   just read us are in terms of dollars?
  

 5             THE WITNESS:  In -- yes, I'm sorry, in terms
  

 6   of dollars, that's correct.  And, again, those are
  

 7   itemized in Table 4 in column -- the last column, column
  

 8   four.
  

 9             Additionally, utilizing statewide Quota
  

10   Premiums -- Premiums less Regional Quota Adjusters,
  

11   paren, RQA, close paren, per month as provided by the
  

12   California Department of Food and Agriculture for 2014,
  

13   paren, most recent calendar year available, close paren,
  

14   I have further calculated the annual total -- total
  

15   quota payments per county slash area as follows:
  

16             In Table 5 is the Total Quota Payments per
  

17   California County in 2014.
  

18                      DIRECT EXAMINATION
  

19   BY MS. OLIVER THOMPSON:
  

20        Q.   And this depicts the calculations of the
  

21   annual total quota payments per county/area that you
  

22   were just discussing?
  

23        A.   That is correct.  As you can see from the
  

24   first column, again, it's itemized in terms of the size
  

25   of quota.

2261



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1             The second column is the quota premium; these
  

 2   are the numbers that were provided to me by CDFA.
  

 3             Then as you see as we've been discussing, and
  

 4   I think Dr. Erba was questioned the last two days on
  

 5   RQA's.  The RQA's are listed for all of the counties
  

 6   here, ranging from $.03 to -- this is, again, by -- by
  

 7   hundredweight, so it's broken down.
  

 8             The total RQA, I totaled up, and then subtract
  

 9   that from the quota premium.
  

10             And then the last column, you get the total
  

11   quota payment per county for the entire year of 2014.
  

12        Q.   And the total quota payment you came to in
  

13   your calculations was?
  

14        A.   $139,329,759.23.  And, again, that was the
  

15   number provided to me from CDFA, and I just went
  

16   backwards and determined what each of the payments were
  

17   for each of the counties.  They don't break it down on a
  

18   county basis, they give you the overall total, so I had
  

19   to break it out by county, and I did it based upon the
  

20   percentages that I had broken out before.
  

21        Q.   Okay.  Very good.  Thank you.  Please proceed
  

22   with your testimony.
  

23          STATEMENT OF LON HATAMIYA, MBA, JD (CONT.)
  

24        A.   The total annual quota payments, or more
  

25   appropriately, the total annual return on quota
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 1   investment to dairy farmers across California for 2014
  

 2   was over $139.3 million.  These total annual returns on
  

 3   quota investments are significant across the state and
  

 4   from county to county, and are important in determining
  

 5   the total economic impact upon the state and local
  

 6   communities that dairy production and quota ownership
  

 7   exists across California.
  

 8             Let me now move to "Section IV," Roman Numeral
  

 9   IV of my testimony:  "Examination of the Economic Impact
  

10   of Changing the California Dairy Quota Program."
  

11             A.  Economic Impact that Quota has upon the
  

12   State, Region, County, and Dairy Community.
  

13             To better determine the total economic impact
  

14   of the Dairy Quota Program upon the state of California
  

15   and the various dairy producing counties across the
  

16   state, I have utilized generally recognized economic
  

17   impact analysis model.  Economic Impact Analysis refers
  

18   to any number of processes that trace how changes in
  

19   spending, such as industry or government spending,
  

20   business closures, new industrial or infrastructural
  

21   developments, and/or natural disasters move through an
  

22   economy.  An impact study measures the cumulative
  

23   effects on that spending on a defined geographic region.
  

24             Economic Impact Analysis can also provide
  

25   information about the effects of policy and employment
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 1   changes such as reports on job creation estimates
  

 2   related to the American Recovery and Reinvestment Act of
  

 3   2009, for example, to the effects of local business'
  

 4   opening or closing, the impacts of job exportation to
  

 5   other countries, or the tax revenue associated to
  

 6   certain policy decisions made by local, state, or
  

 7   federal governments.  Typically, whenever the phrase
  

 8   the, quote, "estimated impact on the economy slash
  

 9   community is that X jobs are created," close quote, is
  

10   used, these are the results of an economic impact
  

11   analysis report.
  

12             Identifying and quantification of direct,
  

13   indirect, and induced economic contributions of the
  

14   dairy quota payments was accomplished by analyzing the
  

15   most recently available Dairy Quota Premium less
  

16   Regional Quota Adjusters, paren, from calendar year
  

17   2014, footnote 13.
  

18             Again, it's monthly totals from January 2009
  

19   from July 2015 were provided by the California
  

20   Department of Food and Agriculture, Dairy Marketing
  

21   Branch.  However, for purposes of this analysis, I
  

22   relied upon data from calendar year 2014, being the most
  

23   recent period available.
  

24             Let me continue there, I -- let me start on
  

25   that -- that paragraph again because it continues.
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 1             Identification and, again, quantification of
  

 2   direct, indirect, and induced economic contributions of
  

 3   dairy quota payments was accomplished by analyzing the
  

 4   most recently available Dairy -- Dairy Quota Premium
  

 5   less Regional Quota Adjusters, again, paren, from
  

 6   calendar year 2014, close paren, and applying that data
  

 7   to the appropriate economic input-output model.  The
  

 8   model utilized in this study is called Impact Analysis
  

 9   for Planning, paren, IMPLAN, close paren.
  

10             IMPLAN is spelled I-M-P-L-A-N.  That's all in
  

11   capital letters.  Economic input-output models like
  

12   IMPLAN are the primary tool to measure the total
  

13   economic impact of a policy or event, in this case the
  

14   annual payment of a dairy quota.  The theory behind
  

15   economic impact analysis is that the total economic
  

16   impact of an existing entity within a geographic region
  

17   is not merely limited to the number of employees that
  

18   the entity hires or lays off, the payroll associated
  

19   with these employees, or the operational or capital
  

20   expenditures it annually makes.  The total economic
  

21   impact also includes additional multiplicative impacts.
  

22   Additional impacts occur as the entity foregoes spending
  

23   money on goods and services as the wages of their
  

24   employees find their way through the local and regional
  

25   economy or conversely as an entity fails to spend and
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 1   the impact that this lack of spending has upon the
  

 2   economy.
  

 3             Input-output accounting describes commodity
  

 4   flows from producers to intermediate and final
  

 5   consumers.  Excuse me.  The total industry purchases of
  

 6   commodities, services, employment compensation, value
  

 7   added, and imports are equal to the value of the
  

 8   commodities produced.  Purchases for the final use,
  

 9   paren, final demand, close paren, drive the IMPLAN
  

10   model.  Industries produced goods and services for the
  

11   final demand and purchased goods and services from other
  

12   producers.  These other producers in turn purchase goods
  

13   and services.  This buying of goods and services, paren,
  

14   indirect purchases, close paren, continues until
  

15   leakages from the region, paren, imports and value
  

16   added, close paren, stop the cycle.  Moreover, any
  

17   direct expenditure associated with an entity will have
  

18   ripple effects through the economy.  In other words,
  

19   each dollar of direct expenditure generates more than
  

20   one dollar in the economy, thus the resulting multiplier
  

21   effect.
  

22             For purposes of this analysis, direct --
  

23   direct impacts on the -- are the direct result of dairy
  

24   expenditures as a result of dairy quota payments.  Their
  

25   indirect payments are generated from expenditures of the
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 1   person who benefit from the direct impacts, paren,
  

 2   suppliers, contractors, service providers to the
  

 3   dairies, et cetera -- et cetera, close paren.  The
  

 4   induced impacts are the result of increased household
  

 5   income and related spending which is driven by the
  

 6   direct and indirect impacts.  From these inputs, the
  

 7   IMPLAN model was used to calculate direct, indirect, and
  

 8   induced changes to employment, gross domestic product,
  

 9   paren, output, close paren, and state and local tax
  

10   revenues.  I measured all of these impacts based upon
  

11   their economic gains to the various dairy-producing
  

12   counties and regions of California.  Additionally, I
  

13   have analyzed economic -- economic impacts of the
  

14   California Quota Dairy Program upon the entire state of
  

15   California.  The following Table 6 summarizes my
  

16   findings.
  

17                      DIRECT EXAMINATION
  

18   BY MS. OLIVER THOMPSON:
  

19        Q.   Okay.  So now we're into this Table 6, which
  

20   for those with the exhibit starts on page 18 and spills
  

21   over onto page 19.  And is this a table that you
  

22   prepared, Mr. Hatamiya?
  

23        A.   Yes, it is.  It's a table I prepared utilizing
  

24   the IMPLAN calculator model.
  

25        Q.   Okay.  If you could just walk us through this.
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 1        A.   I would be pleased to do that.
  

 2             Again, Table 6 is entitled, "Economic Impact
  

 3   of Annual Return on Dairy Quota Investments for
  

 4   California and the Various Counties, the year 2014."
  

 5   Again --
  

 6             JUDGE CLIFTON:  Let me stop you.
  

 7             THE WITNESS:  Yes, Your Honor.
  

 8             JUDGE CLIFTON:  This is an important part of
  

 9   your testimony.  I want all of us to at least stand and
  

10   take a little stretch break.
  

11             THE WITNESS:  Please.
  

12             JUDGE CLIFTON:  It's -- it's now 12:03.  We
  

13   can take a longer break than five minutes if anybody
  

14   needs it.  I'm thinking about five minutes would work.
  

15   Okay?  Let's just take about five minutes.  Please, be
  

16   back and ready to go at 12:09.
  

17             (Whereupon a break was taken.)
  

18             JUDGE CLIFTON:  We are back on record now.
  

19   It's 12:09.
  

20             Mr. Hatamiya, you may resume.  Would you start
  

21   over again at the bottom of page 18, just talking about
  

22   what the table title is?
  

23          STATEMENT OF LON HATAMIYA, MBA, JD (CONT.)
  

24             THE WITNESS:  Yes.  As I started, Table 6 is
  

25   entitled "Economic Impact of Annual Return on Dairy
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 1   Quota Investments for California in the Various
  

 2   Counties, 2014."
  

 3                     DIRECT EXAMINATION
  

 4   BY MS. OLIVER THOMPSON:
  

 5        Q.   Okay.  And, Mr. Hatamiya, I think before we
  

 6   took a break, you were going to also walk us through
  

 7   this Table 6.
  

 8        A.   Yes.  And I apologize for the small nature of
  

 9   these numbers.  I wanted to make sure that they were all
  

10   put into one table, so I'm going to take my glasses off
  

11   so I can actually read them.
  

12             Again, the first column is the region, and
  

13   that includes the state of California and all the
  

14   various counties, again, ranked by the size of their
  

15   quota ownership.
  

16             Second column -- column is the Annual Return
  

17   on Quota Investment.  That comes from Table 5.
  

18             Third column is output, gross domestic
  

19   product.
  

20             And, again, 14, that comes from the IMPLAN
  

21   model, and if I can read in my footnote for 14, Output
  

22   represents the value of industry production.  In IMPLAN
  

23   these are annual production estimates for the year of
  

24   the data set and are in producer prices.  For
  

25   manufacturers this would be sales plus slash minus
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 1   change in inventory.  For service sectors, production
  

 2   equals sales.  For retail and wholesale trade, output
  

 3   equals gross margin and not gross sales.  More
  

 4   generally, Output is also considered in real terms, I
  

 5   think most people know it as Gross Domestic Product.
  

 6             The fourth -- fourth column here is
  

 7   employment, another number generated by the IMPLAN
  

 8   calculations.
  

 9             The fifth column is state and local taxes,
  

10   again generated by the IMPLAN model.
  

11             The sixth column federal taxes, generated by
  

12   the IMPLAN model.
  

13             And then the last two are the -- the various
  

14   multipliers, output GDP multiplier and employment
  

15   multiplier.
  

16             And if you go down each one of the lists, you
  

17   see, again, the total annual investment.  Let's take the
  

18   first line, California.  The 139,358,870 quota
  

19   investment for 2014 resulted in $278,901,240 of
  

20   additional state output.  And, you know, I'll get to
  

21   that in the rest of my -- my testimony.  But hopefully
  

22   this is self-explanatory from there.
  

23        Q.   Right.  So the first row shows the numbers for
  

24   California as a whole, and then the following rows,
  

25   it's -- it's separated by county?
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 1        A.   That's correct.
  

 2        Q.   Okay.  And --
  

 3        A.   And they're not additive, by the way.  The
  

 4   state entitles every -- there's not dairy production in
  

 5   every county, so, again, I just handled the ones that
  

 6   there are dairy production, but California -- there's an
  

 7   impact upon California generally, and so that's why
  

 8   there are more numbers of employment of -- of greater
  

 9   output.
  

10        Q.   Okay.  Thank you.
  

11             I believe as you go on in your testimony, you
  

12   provide more explanation regarding this table --
  

13        A.   Yes.
  

14        Q.   -- and your findings?
  

15        A.   Yes, if I could continue.
  

16        Q.   Please do.
  

17          STATEMENT OF LON HATAMIYA, MBA, JD (CONT.)
  

18        A.   The Total Annual Return on Quota Investment to
  

19   dairy farmers across California for 2014 of $139,358,870
  

20   has a dramatic impact upon the state's economy.  The
  

21   cumulative effect of that expenditure alone results in
  

22   $278,901,240 to the state's Gross Domestic Product.  So
  

23   essentially there's a multiplier in effect here.
  

24   Moreover, just dairy quota payments alone, and let me
  

25   emphasize that, just dairy quota payments alone result
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 1   in the creation of 1,269 jobs with over 11 million added
  

 2   to local and state coffers, and over $16.7 million paid
  

 3   to the federal government.
  

 4             MS. OLIVER THOMPSON:  And those millions are
  

 5   dollars?
  

 6             THE WITNESS:  Yes, I'm sorry I didn't say
  

 7   that.  For the counties, that's exactly -- $11 million.
  

 8             MS. OLIVER THOMPSON:  Thank you.
  

 9             THE WITNESS:  Simply put, for every dollar of
  

10   return on quota investment in California, another 2
  

11   dollar -- $2 is added to the total GDP, paren,
  

12   multiplier of 1.98, close paren.  In addition, for every
  

13   job created by quota investment return, another 2.5 jobs
  

14   are created across the state.  Dairy quota payments also
  

15   add significantly -- significantly to the state, local,
  

16   and federal tax base.
  

17             The economic impact of total annual quota
  

18   payments is no less significant to individual counties
  

19   in regions across California.  For example, the dairy
  

20   quota owners in Tulare County, paren, approximately 42
  

21   dairies, close paren, in 15, footnote 15, I derived --
  

22   this number was derived from previous calculation of
  

23   total milk production covered by quota, 14.8%, and the
  

24   number of total dairies in -- in Tulare County, 281, as
  

25   reported by CDFA in California Dairy Statistics Annual,
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 1   2014 Annual Data.  So that's how I came up with that
  

 2   number.
  

 3             Particular -- let me start that sentence
  

 4   again.
  

 5             For example, the dairy quota owners in Tulare
  

 6   County, paren, approximately 42 dairies, close paren,
  

 7   add solely from their annual quota payments, and, again,
  

 8   I emphasize solely from their annual quota payments,
  

 9   nothing else, over $34 million to the counties GDP, 149
  

10   additional jobs, and over 1.1 million to local and state
  

11   tax revenues, and nearly $2 million -- I'm sorry --
  

12   $1.1 million to total -- to local and state tax
  

13   revenues, and nearly $2 million to the federal
  

14   government.  A smaller producing county with a higher
  

15   percentage of quota ownership, and this example is
  

16   Marin, paren, with 63% quota ownership equaling
  

17   approximately 16 dairies, close paren, adds over
  

18   1.8 million to the counties GDP, ten additional jobs,
  

19   over 64,000 to the local and state governments, and
  

20   11 -- $112,800 to the federal government.  By every
  

21   measure, California's Dairy Quota Program has a positive
  

22   impact upon the state and local economies.
  

23             "Subsection B.  Impact of Changing the
  

24   California Quota Program via the Federal Regulatory
  

25   Process and the Conversion to a Federal Milk Marketing
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 1   Order," paren, "FMMO," close paren.
  

 2             Based upon my economic valuation and economic
  

 3   impact analysis to the California Dairy Quota Program as
  

 4   I have just presented, I submit the following
  

 5   observations on the potential impact of changing the
  

 6   Quota Program.
  

 7             MR. ENGLISH:  Your Honor, I'd object to the
  

 8   inclusion of the clause, as you're going to have a
  

 9   second part, but the -- what's following here with
  

10   respect to a legal conclusion, and I reserve my rights.
  

11             JUDGE CLIFTON:  Thank you, Mr. English.  Your
  

12   objection is noted.
  

13             And, Mr. Hatamiya, you may resume.  Please
  

14   start again --
  

15             THE WITNESS:  With that paragraph?
  

16             JUDGE CLIFTON:  Yes, please.
  

17             THE WITNESS:  Yes, Your Honor.
  

18             Again, based upon my economic valuation and
  

19   economic impact analysis of the California Dairy Quota
  

20   Program as I have just presented, I submit the following
  

21   observations on the potential impact of changing the
  

22   quota program.
  

23             1.  To the extent that the FMMO maintains the
  

24   current -- current quota system and it recognizes its
  

25   full value as directed by Congressional language, dairy
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 1   quota ownership continues to have the same significant
  

 2   and positive role in the California dairy farm economy.
  

 3             2.  Any tinkering with the quota terms will
  

 4   create regulatory uncertainty which will diminish the
  

 5   economic value of quota, thereby eroding the invaluable
  

 6   financial investments that dairy farmers across the
  

 7   state have previously made.
  

 8             And 3.  To the extent that any regulatory
  

 9   action would threaten the value of quota or directly
  

10   diminish its value, it would be materially disruptive to
  

11   the individual quota owners and to the producer side of
  

12   the industry more broadly.  Writing off over $1.16
  

13   billion in quota value would be disastrous not -- for
  

14   not only the individual dairy farmer, but also to the
  

15   state and local economies.
  

16             Now I'll move to, again, Roman Numeral V,
  

17   "Section V.  Comparative Analysis of Quota between the
  

18   FMMO Proposals."
  

19             Once again, based upon my economic valuation
  

20   and economic impact analysis of the California Dairy
  

21   Quota Program as well as my review and analysis of the
  

22   Agricultural Marketing Service's Preliminary Economic
  

23   Impact Analysis, I submit the following comparative
  

24   observations between FMMO Proposals:
  

25             A.  The Dairy Institute's Proposal does not
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 1   recognize the economic value of quota, but quickly
  

 2   diminishes the economic and financial value to the dairy
  

 3   farmer, wreaking substantial economic losses and
  

 4   financial harm.
  

 5             To determine that the Dairy Institute's FMMO
  

 6   proposal does not recognize the economic value of quota,
  

 7   I need not go further than AMS' Preliminary Economic
  

 8   Impact Analysis, which clearly states -- and, again, I
  

 9   footnote 16, quote, "Preliminary Regulatory Impact
  

10   Analysis Proposals to establish a California FMMO,"
  

11   close quote, page 21, United States Department of
  

12   Agriculture, Agricultural Marketing Service, Dairy
  

13   Division, August 2015.
  

14             And again -- again, clearly states --
  

15             MS. OLIVER THOMPSON:  We're leading into a big
  

16   quote --
  

17             THE WITNESS:  Into a big quote.
  

18             MS. OLIVER THOMPSON:  -- so if you could
  

19   indicate when you've reached the end of --
  

20             THE WITNESS:  Yes.
  

21             MS. OLIVER THOMPSON:  -- that quote.
  

22             THE WITNESS:  Beginning quote, "Under the
  

23   Institutes' proposal, the CDFA administered quota
  

24   program would continue to exist, although participation
  

25   would be optional.
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 1             "In order to determine the potential impact of
  

 2   optional quota program participation under the
  

 3   Institute's proposal, the volume of milk that would
  

 4   potentially not participate in the California quota
  

 5   program, and the point at which the decision would be
  

 6   made to participate had to be determined.  To do so,
  

 7   this analysis relies on current CDFA quota ownership
  

 8   data, California FMMO blend prices forecasted starting
  

 9   in 2017, the California quota price and the California
  

10   overbase price.  The analysis assumes that quota holders
  

11   will compare their weighted quota blend price against
  

12   the California FMMO blend price and will choose to
  

13   receive whichever is higher.
  

14             "Since the California FMMO blend price would
  

15   be higher than the weighted quota blend price, if a
  

16   producer only owns small amounts of quota, they would
  

17   most likely choose not to participate in the quota pool.
  

18   Under the" -- and I put in parens, "Dairy Institute's,"
  

19   close parens, "proposal, the decision would be
  

20   irrevocable.  As more quota holders currently exit, the
  

21   value of the quota pool decreases lending to larger
  

22   quota holders choosing the California FMMO blend price
  

23   over their weighted quota blend price.
  

24             "The analysis observed that after the 1st
  

25   decision point," paren, "which would be considered one
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 1   month," close paren, "quota holders -- holders with less
  

 2   than or equal to 25% of their production under quota
  

 3   will choose the California FMMO blend.  After the 2nd
  

 4   decision point, quota holders with less than or equal to
  

 5   85 percent of their production under quota will choose
  

 6   the California FMMO blend.  After the 3rd decision
  

 7   point, the analysis predicts that all California
  

 8   producers would choose the California FMMO blend price
  

 9   over the weighted quota blend price," end quote.
  

10             Again, I'm quoting directly from AMS' impact
  

11   study.
  

12                      DIRECT EXAMINATION
  

13   BY MS. OLIVER THOMPSON:
  

14        Q.   Thank you.
  

15             Now, in addition to reviewing that Preliminary
  

16   Impact Analysis regarding the Dairy Institute's proposed
  

17   quota program, did you also perform some analysis of the
  

18   proposed proposal?
  

19        A.   Yes, I did.  I tried to -- I couldn't
  

20   duplicate completely AMS' analysis because I didn't have
  

21   access to forecasted prices, but I did set up an example
  

22   and went through it and came up with essentially the
  

23   same results that AMS came up with.
  

24        Q.   Okay.
  

25             MS. OLIVER THOMPSON:  So I'd like to mark
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 1   another exhibit, Your Honor.
  

 2             JUDGE CLIFTON:  Yes.
  

 3             MR. HILL:  I believe we are at Exhibit 55.
  

 4             MS. FRISIUS:  That's correct.
  

 5             JUDGE CLIFTON:  Yes.  We'll mark this Exhibit
  

 6   as Exhibit 55, F -- excuse me, 55.
  

 7             (Whereupon Exhibit 55 was marked for
  

 8             identification.)
  

 9             JUDGE CLIFTON:  And for the court reporter and
  

10   the judge.
  

11             MS. OLIVER THOMPSON:  Oh, Your Honor, I handed
  

12   you one.
  

13             JUDGE CLIFTON:  I've already got one.
  

14             Does the court reporter have one?
  

15             We've already got ours, thank you.
  

16             MS. OLIVER THOMPSON:  May I proceed?
  

17             JUDGE CLIFTON:  If you -- if you do not yet
  

18   have a copy of Exhibit 55, would you raise your hand?
  

19             Everyone has one, and there are extras.
  

20             Continue.
  

21             MS. OLIVER THOMPSON:  Thank you.
  

22   BY MS. OLIVER THOMPSON:
  

23        Q.   Now, Mr. Hatamiya, you have in front of you
  

24   what's been marked as Exhibit 55, and is this the
  

25   analysis of the Dairy Institute's proposed quota program
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 1   that you were just discussing?
  

 2        A.   Yeah, yes, it is.  I prepared this attached
  

 3   flow chart trying to match completely my understanding
  

 4   of what their proposal outlines in terms of the quota
  

 5   program.
  

 6        Q.   Okay.  And -- and in doing that, you've kind
  

 7   of plugged in some hypothetical numbers in order to --
  

 8   to show how it would work?
  

 9        A.   I did.  In order to simplify this, if I would
  

10   walk -- maybe walk us through this so you can follow,
  

11   and -- and I -- again, I think it reflects what AMS came
  

12   up with their own analysis.
  

13             In month one, let's just say, for example,
  

14   there's $100 in the overall blend pool, just for
  

15   simplification matters, and there's dairy farmers each
  

16   with a hundredweight of production at $10 per
  

17   hundredweight.
  

18             And reflecting what's the reality, about
  

19   40 percent of farms don't own quota and 60 percent that
  

20   do, I have four farmers with no quota; one farmer with
  

21   100% quota; one farmer with 90% quota; one farmer with
  

22   85% quota; one farmer with 75; one with 50; and one with
  

23   25.  Again, it could have been any numbers, but it was
  

24   just a spread that I chose.  So there's six farmers with
  

25   quota, four with none.
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 1             So then you go down to the next -- next step
  

 2   in the flow chart.  Four farmers with no quota obviously
  

 3   will opt out and will receive $40 out of the pool
  

 4   immediately.  So there's $60 remaining in that $100,
  

 5   which now the quota pool.  And assuming that the $1.70 a
  

 6   hundredweight quota premium that exists by law, the
  

 7   first farmer with a hundred percent gets $1.70.
  

 8             And you add that to 90%, the farmer with 90%
  

 9   gets $1.53.  $1.53 is 90 percent of $1.70.
  

10             Farmer with are 85% gets $1.45.  Again, 85% of
  

11   $1.70 is $1.45 and so on.
  

12             And if you go through all six farmers, they
  

13   receive a total of $7.24.  So you -- you subtract that
  

14   from the $60 that's left in the quota pool, and you get
  

15   a total of 52.76, $52.76.  Divide that by the six number
  

16   of dairy farmers with quota, and it's 8.79 per
  

17   hundredweight that's left.
  

18             So in order to get what price the farmer would
  

19   get during this first decision period, I just added
  

20   their quota premium plus that 8.79.  The farmer with
  

21   100% gets 10.49.  The farmer with 90% gets 10.32.  The
  

22   farmer with 85% gets 10.24.  The farmer with 75% gets
  

23   $10.07.  And then the farmers 50 and 25 get less that
  

24   the $10, they get 9.64 and 9.22.
  

25             So then you head into the second month, and as
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 1   you see, the four farmers who opted out will remain
  

 2   opted out.  The two farmers that drop below that $10
  

 3   price, the 50% and 25% decide to opt out as well.  So
  

 4   now you have six farmers in that blend pool, so they
  

 5   receive $60 off the top.  So there's $40 remaining in
  

 6   the quota pool in the second month.
  

 7             Again, the farmer with -- we go through the
  

 8   same calculation, farmer with a 100% gets $1.70, farmer
  

 9   with 90 gets $1.53, on down.  And that totals 5.96.
  

10   Those are the farmers down through 75 percent.
  

11             $40, the total in the quota pool, minus the
  

12   5.96 equals 34.04.  Divide that by four gets you a price
  

13   of $8.51.
  

14             You add that to the -- the quota premium.  The
  

15   farmer with 100% gets 10.21.  The farmer with 90% gets
  

16   10.04, and the two farmers, 85 and 75, get less than
  

17   ten, they get 9.96 and 9.79.
  

18             So we move to the third month.  The six
  

19   farmers who already opted out who joined by the two
  

20   farmers that dropped under $10, so now you have eight
  

21   farmers in the blend pool that receive 80.  And this
  

22   goes on again, there's 20 remaining in the quota pool,
  

23   and with 100% gets $1.70, the dollar gets $1.53.  As it
  

24   turns out, the only one that benefits from joining that
  

25   opting in is the farmer with 100%, and the 90% loses --
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 1   falls under 10.
  

 2             So by the fourth month, again, as the AMS, and
  

 3   I think it's the third decision point as AMS has noted
  

 4   it, all farmers will opt out because you can do no
  

 5   better than $10, so that's my month four.
  

 6             So hopefully you can follow the -- the
  

 7   progression that I've outlined.  I tried to make it as
  

 8   simple as possible so you could follow through with what
  

 9   was happening to quota and how people decide to opt out
  

10   and opt in.
  

11        Q.   Okay.  Thank you.
  

12             And so the bottom line of your illustration
  

13   here is that by -- by the fourth month, it would -- it
  

14   would appear that all quota owners would have opted out
  

15   of the program?
  

16        A.   At least by the fourth month.  It could be
  

17   sooner.  Some of the smaller quota owners in the first
  

18   month may decide to opt out if -- you know, they -- they
  

19   do the calculations, they know how the market works, so
  

20   they may opt out.  And I think AMS' analysis reflected
  

21   that, too, the smaller percentage owners would
  

22   potentially opt out immediately.  So this is the -- at
  

23   the -- at the outside would be four months, it could be
  

24   even shorter.
  

25        Q.   Okay.  Thank you.  I think we left off in your
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 1   testimony on the paragraph just above Subsection B.
  

 2          STATEMENT OF LON HATAMIYA, MBA, JD (CONT.)
  

 3        A.   Let me continue that, it's ending my analysis.
  

 4             Again, repeating, as the AMS analysis
  

 5   undoubtedly predicts, the Dairy Institute's proposal
  

 6   would quickly diminish, then complete destroy the quota
  

 7   program and its long-held value.  Within the short
  

 8   period of time, dairy farmers with quota ownership would
  

 9   experience massive write-offs not only on their balance
  

10   sheets, but would sustain disastrous losses to their
  

11   invaluable investment.  The devaluation and ultimate
  

12   elimination of their liquid asset would have negative
  

13   impacts upon lending decisions, their access to capital,
  

14   and their ability to purchase inputs for production,
  

15   such as feed, labor, energy, and water.  As I stated
  

16   before, writing off over $1.16 billion in quota value
  

17   would be disastrous not only for the individual dairy
  

18   farmer, but also to the state and local economies.  This
  

19   is not a recognition of the value of quota, but simply a
  

20   repudiation of any value.
  

21             Let me turn to "Section B.  The Cooperative's
  

22   Proposal fully honors the authorizing Congressional
  

23   legislation to," quote, "recognize quota value," end
  

24   quote.
  

25             In stark contrast, the proposal submitted by
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 1   the California Dairies, Incorporated, Dairy Farmers of
  

 2   America, and Land O'Lakes, fully recognizes the history
  

 3   of quota, the financial investment made -- made by dairy
  

 4   producers in quota --
  

 5             MR. ENGLISH:  Your Honor, I object to any
  

 6   language following the comma that he's about to read for
  

 7   the same reason, that it is a legal conclusion,
  

 8   impermissible, and should not be in the record, and
  

 9   again, I preserve my rights to argue and allow the
  

10   statement to continue.
  

11             JUDGE CLIFTON:  Thank you, Mr. English.  Your
  

12   objection is noted.
  

13             Pick up where you left off, please,
  

14   Mr. Hatamiya.
  

15             THE WITNESS:  Thank you, Your Honor.
  

16             And the federal directive to preserve
  

17   California quota's program.  Therefore, the Cooperatives
  

18   propose that the quota program be left intact without
  

19   significant modifications and continue to be
  

20   administered by the California Department of Food and
  

21   Agriculture through a memorandum of understanding with
  

22   the United States Department of Agriculture.
  

23             The Cooperative's FMMO proposal recognizes
  

24   that the significant value that California dairy farmers
  

25   have invested in their quota ownership over the years.
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 1   Over 800 dairy farmers from across the state own over
  

 2   $1.16 billion in quota value that benefits their
  

 3   operations and contributes to overall state and local
  

 4   economies.
  

 5             MR. ENGLISH:  Your Honor.  Again, I object to
  

 6   the following sentence and the first word of the
  

 7   following sentence after that full, which tends to
  

 8   interpret the statute and is impressible legal
  

 9   conclusion, and I move to strike and reserve my rights
  

10   to discuss it after the statement.
  

11             JUDGE CLIFTON:  Thank you, Mr. English.  Your
  

12   objection is noted.
  

13             Mr. Hatamiya, you may resume.
  

14             THE WITNESS:  Thank you, Your Honor.
  

15             Moreover, the Coops' FMMO proposal fully
  

16   honors the authorizing Congressional legislation by
  

17   maintaining the status quo in the California Dairy Quota
  

18   Program.  Full quota value can only be recognized with
  

19   this approach.
  

20             Roman Numeral IV in the conclusion.
  

21             The dairy industry is an important and vital
  

22   contributor to the agricultural and overall economy of
  

23   the great state of California.  As my economic analysis
  

24   of the California Dairy Quota Program Has shown, quota
  

25   ownership is an invaluable, liquid asset that is a
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 1   long-term financial investment in the viability of the
  

 2   California dairy industry.  Not only has quota ownership
  

 3   allowed dairy farmers to continue in the dairy business
  

 4   and survive in an increasingly competitive global
  

 5   marketplace, but annual return on quota ownership
  

 6   investment has also related in positive economic impacts
  

 7   and contributions to the state and local economies due
  

 8   to the increases to the GDP, job creation, and tax
  

 9   revenue generation.
  

10             And that concludes my statement.
  

11             MS. OLIVER THOMPSON:  Thank you, Mr. Hatamiya.
  

12             Your Honor, we tender Mr. Hatamiya as an
  

13   expert witness in economic analysis and valuation, both
  

14   general and in agriculture.  As demonstrated in his
  

15   testimony and in his supporting CV attached to his
  

16   written statement, he's well qualified to testify as an
  

17   expert in this area.  He has extensive relevant
  

18   experience in both economics and agriculture, including
  

19   both through his educational background with the BA in
  

20   economics and an MBA, and his professional experience,
  

21   including both his public service with the USDA, as an
  

22   Administrator of AMS, and the Administrator of Foreign
  

23   Agricultural Service, plus his service with the State of
  

24   California as the Secretary of Technology, Trade, and
  

25   Commerce Agency, plus his professional experience in the
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 1   private sector as a consulting economist in many areas
  

 2   as described more fully in his testimony and his CV.
  

 3   I'm happy to speak more on that as necessary, but for
  

 4   now we tender him as an expert.
  

 5             JUDGE CLIFTON:  Let me read back to you what I
  

 6   think you asked that he be found to be expert in.
  

 7   Economic analysis and evaluation, both in agriculture
  

 8   and generally.
  

 9             MS. OLIVER THOMPSON:  That's right, although I
  

10   said valuation not evaluation.
  

11             JUDGE CLIFTON:  Thank you.
  

12             MS. OLIVER THOMPSON:  Yes.
  

13             JUDGE CLIFTON:  Economic analysis and
  

14   valuation, both in agriculture and generally.
  

15             MS. OLIVER THOMPSON:  That's correct,
  

16   Your Honor.
  

17             JUDGE CLIFTON:  Is there anyone who would like
  

18   to question Dr. Hatamiya before determining whether you
  

19   object to his being qualified as an expert as stated.
  

20             Mr. Vetne, you may go first.
  

21             MR. VETNE:  Actually, Your Honor, I raised my
  

22   hand not to respond to the invitation you just
  

23   presented, but a more fundamental and practical
  

24   logistical problem that I find, and here it is:  The --
  

25   the last two exhibits have pretty colors and -- and
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 1   highlights which will not reproduce in most copying
  

 2   machines and will be found to be less useless when --
  

 3   when USDA eventually copies and posts, or when the media
  

 4   copies and posts.  So my question is to Mr. Hatamiya, as
  

 5   well as counsel for the proponents, Cooperatives, can we
  

 6   get these two exhibits in pure black and white format,
  

 7   number one?  And number two, frosting on the cake would
  

 8   be can we get a PDF version in black and white?  Thank
  

 9   you.
  

10             JUDGE CLIFTON:  Let's -- let's deal with that
  

11   issue first because that's miniscule compared with the
  

12   other issue.
  

13             I'd just like to note that it's a pleasure to
  

14   see the color.  I think PDF's, I don't know, they can be
  

15   in color.  The only part that I have trouble with is on
  

16   page two, the yellow doesn't show up well enough to
  

17   read, but I think that could be easily remedied just by,
  

18   I don't know exactly how, but -- so any response to what
  

19   Mr. Vetne said?
  

20             MS. OLIVER THOMPSON:  Well, Your Honor, like
  

21   you, we also thought the colors were very nice and --
  

22   and assisted in the -- in the presentation, but I don't
  

23   think we have a problem with reproducing it in black and
  

24   white.  Or perhaps we could change the color of those
  

25   lighter links so that they can be copied more readily
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 1   into black and white and not be lost.
  

 2             MR. VETNE:  I'm sorry to approach when you're
  

 3   on the podium.
  

 4             Especially the first page, Your Honor.  Any
  

 5   place where there are -- there's white typewriting with
  

 6   a pastel background will not reproduce, such as page 15,
  

 7   the counties, and the common headings.  I don't think
  

 8   that will produce on most copiers, and when you go
  

 9   around to reproducing it and then postering it, it will
  

10   be invisible, and I don't think this testimony, this --
  

11   this exhibit ought to be presented to the public in
  

12   invisible ink.
  

13             MS. OLIVER THOMPSON:  Well, we're certainly
  

14   not trying to hide anything.
  

15             MR. VETNE:  Wait a minute --
  

16             MS. OLIVER THOMPSON:  Well, you're right.
  

17             MR. VETNE:  -- Chip has another point of view.
  

18             THE WITNESS:  Mr. English may have a different
  

19   point of view.
  

20             MS. OLIVER THOMPSON:  I'm sure he does.
  

21             THE WITNESS:  Can I address that issue?
  

22             Your Honor, it's very simple to convert this
  

23   to a black and white document, all of this document, I
  

24   can easily do that, and we can easily --
  

25             MS. OLIVER THOMPSON:  We can -- we can work on
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 1   providing a copy -- a version that can be copied more
  

 2   readily, that's fine.
  

 3             JUDGE CLIFTON:  All right.
  

 4             Let me persist in calling Exhibit 54 and the
  

 5   other one Exhibit 55, and ask that the black and whites
  

 6   be provided to us as Exhibit 54A and Exhibit 55A.  Those
  

 7   will be the black and white versions.
  

 8             MS. OLIVER THOMPSON:  Yes, Your Honor.
  

 9             JUDGE CLIFTON:  All right.
  

10             Thank you, Mr. Vetne.
  

11             That part was so readily solved, and I
  

12   appreciate very much your cooperation in doing that.
  

13             Now, with regard to whether anyone would like
  

14   to question Mr. Hatamiya before determining whether to
  

15   object to my considering him as an expert in economic
  

16   analysis and valuation, both in agriculture and
  

17   generally.
  

18             MS. OLIVER THOMPSON:  Your Honor, I -- just
  

19   before we go forward, I don't know how long Mr. English
  

20   has in terms of questions, but it is 12:40, so I don't
  

21   know if --
  

22             MR. ENGLISH:  I have -- I have -- for the
  

23   convenience of you and the witness, I'll do what you
  

24   want.  And the judge, however you want to proceed.
  

25             MS. OLIVER THOMPSON:  It really comes down to
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 1   how many questions you have.
  

 2             MR. ENGLISH:  I think it might be, an example,
  

 3   we're having lunch, questions could be few after I
  

 4   consult with my people, but they might not be.
  

 5             MR. VETNE:  They also might be longer.
  

 6             MS. OLIVER THOMPSON:  That's the first time
  

 7   you've said that.
  

 8             I'd be happy with taking a lunch break now, if
  

 9   that works for everyone else.
  

10             JUDGE CLIFTON:  Great.  All right.  It's
  

11   12:42.  Please be back and ready to go at 2:00 p.m.
  

12             (Whereupon a lunch break was taken.)
  

13             JUDGE CLIFTON:  We're back on record at 2:05.
  

14             Let's see, we're about to have Mr. English
  

15   question the witness.
  

16             MR. ENGLISH:  Voir dire.
  

17             JUDGE CLIFTON:  You may do so.
  

18             MR. ENGLISH:  Chip English.  And to be clear,
  

19   Your Honor, this is voir dire, not questions on the
  

20   substance.
  

21                     VOIR DIRE EXAMINATION
  

22   BY MR. ENGLISH:
  

23        Q.   Good afternoon, Mr. Hatamiya.
  

24        A.   Good afternoon, Mr. English.
  

25        Q.   So going to -- I'm going to spend most of my
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 1   time on your curriculum vitae, which is attached to --
  

 2   is a part of Exhibit 54, so if you could go to that
  

 3   please, and let's start on page one.
  

 4             And partly for clarity of the record and
  

 5   otherwise, I do want to go over the professional history
  

 6   for which there are no dates, so I want to start, you
  

 7   were attorney at Orrick, Herrington, but before that you
  

 8   were a Marketing Analyst for Sony and a Purchasing
  

 9   Manager at Proctor and Gamble Company, and you also went
  

10   to law school.  So I guess what I want to start is were
  

11   you a Marketing Analyst at Sony and a Purchasing Manager
  

12   at Procter and Gamble prior to going to law school?
  

13        A.   That -- that's correct.
  

14             JUDGE CLIFTON:  And for the transcript, all
  

15   these names are on page 1 of the curriculum vitae, which
  

16   is attached at the end of Exhibit 54.
  

17             MR. ENGLISH:  Thank you, Your Honor.
  

18             THE WITNESS:  And, Mr. English, further
  

19   clarification, I was in the joint JD/MBA program at
  

20   UCLA, so I was getting my master's in business
  

21   administration as well as my law degree.
  

22   BY MR. ENGLISH:
  

23        Q.   I see that now.  I -- I get that.  Thank you,
  

24   that helps.
  

25             So let's -- let's go back, then, to the
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 1   education, and you got your BA in economics at Harvard
  

 2   University.  For a Bachelor of Arts, did you specialize
  

 3   in any particular subject of economics?
  

 4        A.   No, it was general economics, some
  

 5   developmental economics.  I think I took the only
  

 6   agricultural economics class that they had at Harvard at
  

 7   the time.
  

 8        Q.   They had an aggie-con program?
  

 9        A.   They did have an aggie-con class.
  

10        Q.   I hesitate to ask who taught it.
  

11             MR. SCHIEK:  Ray Goldberg?
  

12             THE WITNESS:  That's right, Ray Goldberg.  You
  

13   got it.
  

14   BY MR. ENGLISH:
  

15        Q.   See, I always learn something at a dairy
  

16   hearing.  I didn't know that Harvard had an ag program.
  

17             You didn't -- you didn't attend the University
  

18   of Virginia, the other University of Virginia?
  

19        A.   There's another university in Virginia?
  

20        Q.   Right answer.
  

21             For your Bachelor of Arts in Economics, did
  

22   you take any classes in valuation?
  

23        A.   In valuation?  I took accounting classes.  I
  

24   took macro economics and micro economic classes that all
  

25   related to valuation.
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 1        Q.   In the joint MBA/JD program, did you take
  

 2   economic classes?
  

 3        A.   Yes, I did.
  

 4        Q.   Do you remember which ones?
  

 5        A.   Again, those were all related to financial
  

 6   economics, micro economics, macro economics with some
  

 7   consideration of valuation, again, on many different
  

 8   areas.  Also, finance classes that related to valuation
  

 9   as well.
  

10        Q.   Did you say they offer a program in ag -- ag
  

11   economics?
  

12        A.   They did not, unfortunately.
  

13        Q.   Since obtaining your joint MBA and JD degree,
  

14   have you taken any other classes in economics?
  

15        A.   No, I have not.
  

16        Q.   Since your joint MBA and JD degree, have you
  

17   taken any other classes in valuation?
  

18        A.   I've -- I believe I've taken some courses in
  

19   valuation over that time as I have been consulting for
  

20   the last 11 years, I -- and I can't recall off the top
  

21   of my head, I think they were related to university
  

22   level areas.
  

23        Q.   What do you mean "university level areas"?
  

24        A.   You know, again, I can't remember exactly, but
  

25   they were related seminars on valuation.
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 1             And to clarify, most of my valuation
  

 2   experience has not only come from my academic experience
  

 3   but from my professional experience.  I'm glad to expand
  

 4   upon that if you like.
  

 5        Q.   We'll get there.
  

 6             So after your joint MBA/JD, you were an
  

 7   attorney for was it four years at Orrick, Herrington?
  

 8        A.   No, I was only at Orrick, Herrington for a
  

 9   couple years --
  

10        Q.   Couple of years.
  

11        A.   -- before I went back to my family farming
  

12   business.
  

13        Q.   And at some point in time, perhaps for
  

14   administrative convenience or maybe even avoid the
  

15   wonderful part of continuing legal education, did you
  

16   allow your bar membership to become inactive?
  

17        A.   That's correct.
  

18        Q.   Back in 1993?
  

19        A.   I think that's about right.
  

20        Q.   Okay.
  

21        A.   And you hit it right on the head, it's the
  

22   continuing education I didn't want to continue with.
  

23        Q.   Many of us, we enjoy that opportunity.
  

24        A.   I would imagine you would, Mr. English.
  

25        Q.   So you were -- you were at Orrick for a couple
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 1   years, and then yes, as you indicated in your testimony,
  

 2   you went back to assist with the family farm?
  

 3        A.   That's correct.
  

 4        Q.   Did you during that time also found -- was
  

 5   that also when BHP Associates with founded?
  

 6        A.   Yes, that was corresponding to my -- BHP was
  

 7   a -- also kind of an economics firm, consulting -- more
  

 8   of a management consulting firm in Sacramento, but that
  

 9   overlapped with my activity with my family farm.
  

10        Q.   So, yeah, on page two of your CV, you call BHP
  

11   an international management consulting firm.
  

12        A.   That's correct.
  

13        Q.   But you're saying it also did economics?
  

14        A.   Yeah, we did a little economics.  My partners
  

15   are both economists as well.
  

16        Q.   So it was your patterns who did the economics?
  

17        A.   I was also engaged with economics as well.
  

18        Q.   And then you were appointed and confirmed in
  

19   the position of Administrator by Agricultural Marketing
  

20   Service; is that correct?
  

21        A.   That's correct, in 1993 I believe it was.
  

22        Q.   And you were in that position from 1993 until?
  

23        A.   The end of 1997.  I think, I believe that I'm
  

24   the longest-serving AMS administrator in the last 40
  

25   years.
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 1        Q.   There's nothing I can say.
  

 2             And then you moved over, so to speak, to a
  

 3   similar position at the Foreign Ag Service?
  

 4        A.   That's correct, where I spent about almost two
  

 5   years.
  

 6        Q.   When you say almost two years, is it sort of
  

 7   then you left in 1999?
  

 8        A.   I -- I came back to California, I was
  

 9   appointed by Governor Gray Davis to become the Secretary
  

10   of the Technology, Trade and Commerce Agency of
  

11   California.
  

12        Q.   And for those of us from the Northeast, what
  

13   exactly is the Technology, Trade and Commerce agency.
  

14        A.   Well, it's similar to the Department of
  

15   Commerce on the federal side, so it deals with -- you're
  

16   working with directly with businesses across the state,
  

17   job creation, job development opportunities, and it
  

18   encompassed all sectors of -- of the economy, including
  

19   agriculture, but also high technology, biotechnology,
  

20   entertainment, tourism.
  

21        Q.   Not directly agriculture, but would it
  

22   indirectly touch agriculture?
  

23        A.   Absolutely indirectly touch agriculture.  With
  

24   agriculture being, obviously, one of the largest sectors
  

25   in California as well as one of the largest exporting
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 1   sectors, it touched upon California, so I worked very
  

 2   closely with my colleague at CDFA.
  

 3        Q.   And so how long were you secretary of the
  

 4   California Technology, Trade and Commerce Agency?
  

 5        A.   I was there from 1999 until 2003.
  

 6        Q.   Was it directly after that that you became
  

 7   director of LECG?
  

 8        A.   LECG, that's right, the Law and Economics
  

 9   Consulting Group.
  

10        Q.   And how long were you at LECG?
  

11        A.   I think I was at LECG for two and a half,
  

12   three years, I can't remember the exact dates.
  

13        Q.   And what role did you have at LECG?
  

14        A.   I -- I was a director, which was a senior
  

15   manager at LECG, and dealing with economic analysis,
  

16   valuation, assisting clients as an expert witness.
  

17        Q.   Did you appear as an expert witness?
  

18        A.   I did.
  

19        Q.   In approximately how many matters?
  

20        A.   For LECG, I don't know, it was a handful of
  

21   matters during the two and a half years I was there.
  

22        Q.   What were the topics, if you can recall?
  

23        A.   The topics I -- I appeared in court were on
  

24   professional sports.  I represented the -- the Los
  

25   Angeles of Anaheim in their naming rights case with the
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 1   City of Anaheim.
  

 2        Q.   Anything else you can recall from those two
  

 3   and a half years?
  

 4        A.   I did a couple of others that I can't really
  

 5   mention because they never went to court, so they're --
  

 6   they're --
  

 7        Q.   Confidential?
  

 8        A.   They're confidential, that's correct.
  

 9        Q.   They --
  

10        A.   They were -- they were agriculture, a couple
  

11   were agriculture related, that's correct.
  

12        Q.   Did they involve dairy?
  

13        A.   They did not involve dairy.  One was a cotton
  

14   industry issue, and I can't remember the other at this
  

15   time.
  

16        Q.   And then you went to Navigant Consulting?
  

17        A.   That's correct, I moved over to Navigant.
  

18        Q.   In what?  Mid '06 or mid '05 or was it --
  

19        A.   It was approximately that date, I'm sorry, I
  

20   don't have those in front of me.
  

21        Q.   That's fine, I don't think we have to have
  

22   them.
  

23        A.   I was there, again, for two and a half -- I
  

24   was there from I think it was 2008 to the beginning of
  

25   2011.  So mid 2008 to 2000 -- the beginning of 2011.
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 1        Q.   All right.  I -- I may have misunderstood or
  

 2   miswrote things down.  I thought you said that you
  

 3   left -- left the position as Secretary of California
  

 4   Technology, Trade and Commerce --
  

 5        A.   2003.
  

 6        Q.   2003.  And then I thought you said two and a
  

 7   years at LECG --
  

 8        A.   Yes.
  

 9        Q.   -- which would put --
  

10        A.   I was there from 2003 to 2006.
  

11        Q.   And then you said you -- did you start at
  

12   Navigant at 2008 or did you -- I'm just --
  

13        A.   No, it was a clear transition, so I -- no, I
  

14   don't have those dates in front me.
  

15        Q.   Okay.
  

16        A.   I wish I could remember exactly.  I didn't
  

17   bring that CV that has all the dates on it, so I
  

18   apologize.  But it was a clear transition.
  

19        Q.   Okay.
  

20        A.   There were no gaps in my career at that point.
  

21        Q.   So when did you start Hatamiya Group?
  

22        A.   That was at the beginning of 2011.
  

23        Q.   So as you testified at the beginning of this,
  

24   this is the first type of proceeding of this -- of this
  

25   kind that you've appeared at?
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 1        A.   That's correct.
  

 2        Q.   Now --
  

 3        A.   I don't think there have been many of those
  

 4   hearings over our lifetime, have there, Chip?
  

 5        Q.   More -- more than some of us would like to
  

 6   say, but --
  

 7        A.   Yeah, I'm just thinking back, promulgation
  

 8   hearings --
  

 9        Q.   Oh, promulgations hearings, yes, I think
  

10   you're -- you're absolutely correct, that -- that I
  

11   think there may be one person, maybe two people here in
  

12   this room who have attended a promulgation hearing
  

13   before, and I'm not one of them.
  

14        A.   And neither am I.
  

15        Q.   But would you also say that you've never
  

16   appeared at -- at -- at any dairy hearings before?
  

17        A.   No, I have not.
  

18        Q.   Now, as the Administrator of AMS, you -- you
  

19   did testify before Congress on at least a couple of
  

20   occasions with respect to farm programs and dairy,
  

21   correct?
  

22        A.   Many times, that's correct, during my tenure
  

23   both at AMS and at FAS, at least twice a year if not
  

24   more.
  

25        Q.   Okay.  Now, I couldn't find all those
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 1   transcripts, but at least in a couple of those, you
  

 2   would appear, with among others, Keith Collins, and
  

 3   perhaps Kent Clayton, correct?
  

 4        A.   That's correct.
  

 5        Q.   And would it be fair to say is that when the
  

 6   issues got technical about dairy, you referred those
  

 7   questions to -- to Keith Clayton -- Keith Collins?
  

 8        A.   Not necessarily.
  

 9        Q.   Okay.
  

10        A.   I think that out of my predecessors and my
  

11   successors, I probably had more economics background to
  

12   deal with a lot of the dairy issues, you would probably
  

13   have to ask the folks at AMS how well I understood
  

14   those, but I certainly was prepared to answer those as a
  

15   trained economist.  Certainly it's helpful to have
  

16   Dr. Collins and Dr. Clayton along with me, but I think
  

17   as the transcripts probably note, I answered most of the
  

18   questions that were posed to AMS at that time.
  

19        Q.   Have you otherwise testified about dairy in
  

20   any way other than as an Administrator of AMS?
  

21        A.   Not that I can recall.
  

22        Q.   And to be fair, you said also when you were in
  

23   FAS?
  

24        A.   That's correct.
  

25        Q.   Let me turn for a few minutes to your
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 1   "Selected Publications, Reports, and Studies," and I
  

 2   realize it's selected, but are any of your publications,
  

 3   reports, and studies, have they been peer reviewed?
  

 4        A.   I believe they have.  I know for the -- for --
  

 5   for example, the first five or six of these that I list
  

 6   on page three have been peer reviewed.
  

 7        Q.   Can you say who reviewed them?
  

 8        A.   They were other economists, the Contra Costa
  

 9   Food System Analysis, there were other agricultural
  

10   economists that -- that took a look in our -- at my
  

11   work.  The SACOG Regional Agricultural Infrastructure
  

12   Project, that's ongoing; there are ag economists
  

13   throughout the state that I think have looked at that as
  

14   well.  And I know for a fact that the work that I've
  

15   done for Wal-Mart has been scrutinized publicly many
  

16   times over.
  

17        Q.   Since you've mentioned it, what work did you
  

18   do for Wal-Mart?
  

19        A.   I've done a number of different studies for
  

20   them looking at the comparative impacts of the presence
  

21   of their stores in various communities throughout
  

22   California, looking at a -- the -- the taxable retail
  

23   sales, retail business permits.  I've done probably
  

24   three or four of those studies.  I've also done some
  

25   economic impact studies and utilizing the IMPLAN model
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 1   to determine what the impacts on GDP as well as -- as
  

 2   well as employments, and the contributions to local,
  

 3   state, and federal tax revenues.
  

 4             MR. ENGLISH:  Just give me one minute,
  

 5   Your Honor.  I don't know whether anybody has any
  

 6   questions.  I do not object, Your Honor.
  

 7             MR. VLAHOS:  I couldn't get the last part.
  

 8             MR. ENGLISH:  I do not object.
  

 9             JUDGE CLIFTON:  Does anyone object to my
  

10   accepting Mr. Hatamiya as an expert in economic analysis
  

11   and valuation, both in agriculture and generally?  There
  

12   is no one.
  

13             I accept Mr. Hatamiya as an expert in economic
  

14   analysis and valuation, both in agriculture and
  

15   generally.
  

16             MS. OLIVER THOMPSON:  Your Honor, I'd like to
  

17   at this time move for admission of the Exhibits, 54 and
  

18   55, I believe, Mr. Hatamiya's testimony and the
  

19   additional flow chart.
  

20             JUDGE CLIFTON:  I'll -- I'll do them one at a
  

21   time.
  

22             Does anyone wish to question the witness about
  

23   Exhibit 54 before determining whether you have any
  

24   objection?  There is no one.
  

25             Does anyone object to the admission into

2305



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1   evidence of Exhibit 54?  There is no one.
  

 2             Exhibit 54 is admitted into evidence.
  

 3             (Whereupon Exhibit 54 was admitted
  

 4             into evidence.)
  

 5             JUDGE CLIFTON:  Does anyone wish to question
  

 6   Mr. Hatamiya about Exhibit 55 before determining whether
  

 7   you have an objection?  There is no one.
  

 8             Is there any objection to the admission into
  

 9   evidence of Exhibit 55?  There is none.
  

10             Exhibit 55 is admitted into evidence.
  

11             (Whereupon Exhibit 55 was admitted
  

12             into evidence.)
  

13             MS. OLIVER THOMPSON:  Thank you, Your Honor.
  

14             MR. ENGLISH:  Your Honor, Chip English.  And I
  

15   would like now to address the issue that I reserved
  

16   during testimony so as to permit the testimony to be
  

17   given without interrupting for argument on a number of
  

18   occasions I objected.
  

19             So, Your Honor, first I would note that
  

20   Mr. Hatamiya was qualified as an economist, in economics
  

21   and valuation in agriculture and generally, and more
  

22   appropriate -- more appropriately, he was not qualified
  

23   nor would it have been appropriate to call him as an
  

24   expert in law.
  

25             JUDGE CLIFTON:  You mean because he let his
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 1   bar membership lapse?
  

 2             MR. ENGLISH:  No, no, because nobody -- I -- I
  

 3   can't get on the stand and do that either, Your Honor.
  

 4             JUDGE CLIFTON:  As an expert in law?
  

 5             MR. ENGLISH:  Your Honor, the well settled law
  

 6   is -- the well settled law is that expert testimony may
  

 7   be admitted where it will help the trier of fact to
  

 8   understand the evidence or determine a fact in issue.
  

 9   And that's from the Federal Rule of Evidence 702.
  

10   However, when a purported expert or any witness attempts
  

11   to go beyond that and undertakes to tell the trier of
  

12   fact what the law is or what the result they must reach
  

13   in the law, that does not aid the trier of fact in
  

14   making that determination, and it rather attempts to
  

15   substitute an expert's judgment for the trier of fact's
  

16   judgment, which in this case ultimately -- well, at
  

17   least initially will be the agency and ultimately may be
  

18   yet another trier of fact.
  

19             JUDGE CLIFTON:  Well, let -- let me stop you
  

20   there and ask this:  Is it not helpful to the ultimately
  

21   trier of fact to have different people opine as to what
  

22   the law does or does not require?
  

23             MR. ENGLISH:  No, Your Honor.  Actually, the
  

24   clear law is, and I can cite cases, is that testimony on
  

25   legal issues is "not only superfluous but mischievous,"
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 1   and that quotes from the United States versus Brodie,
  

 2   858 F.2nd 492, pin cite 497, Ninth Circuit, 1988.  The
  

 3   case was overruled on other grounds.  US versus Morales,
  

 4   108 F.3d 1031, Ninth Circuit, 1997.
  

 5             The -- the underlying issue, Your Honor, is
  

 6   that it is the judge's job, we actually have it in the
  

 7   courtroom, whether it's a courtroom or whether it's
  

 8   USDA, we already come equipped with that legal expert,
  

 9   and it's called the judge or it's called USDA, or it's
  

10   ultimately called court if this case -- if this matter
  

11   is reviewed in a court.  And it is that person's
  

12   province alone to make those legal determinations.
  

13             So going back to my very first citation,
  

14   Your Honor, about when an expert undertakes to describe
  

15   a legal issue, that cite I had was US versus Duncan, 42
  

16   F.3d 97, pin cite 101, Second Circuit, 1994.  And also
  

17   in accorded, United States versus Scholl, S-C-H-O-L-L,
  

18   166 F.3d 964, pin cite 973, Ninth Circuit, 1999.  And in
  

19   that case, it was determined that experts may not
  

20   testify about the law because the judge's special legal
  

21   knowledge is presumed to be sufficient.
  

22             In this case, I'm going to go to some very
  

23   specific issues as it has to deal with statutes and
  

24   legislative history.  And the Ninth Circuit, which we
  

25   are in a jurisdiction where the Ninth Circuit presides,
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 1   Your Honor, the Ninth Circuit has said that an expert
  

 2   may not analyze case law or legislative history in order
  

 3   to make legal arguments about the meaning of a statute.
  

 4   And that is G.F., Capital G period F period, Company
  

 5   versus Pan Ocean Shipping Company, 23rd F.3d 149, pin
  

 6   cite 1507, footnote 6, the Ninth Circuit, 1994.  And
  

 7   that's particular important because what the Ninth
  

 8   Circuit did was it struck from the record affidavits
  

 9   that interpreted legislative history because the
  

10   interpretation of legislative history is uniquely a
  

11   question for the court.
  

12             But what we can go beyond that, Your Honor,
  

13   and indeed, cases from the DC Circuit and Ninth Circuit
  

14   go to exactly what is happening here.  Tracking the
  

15   language of the applicable statute, particularly if the
  

16   terms have specialized legal meaning, is one indication
  

17   that an expert's opinions are improper legal testimony,
  

18   Burkhart, B-U-R-K-H-A-R-T, versus Washington Metro Area
  

19   Transit Authority, 112 F.3d 1207, pin cite 1212, D.C.
  

20   Circuit, 1997.
  

21             And please also see Maffei, I'm not sure if
  

22   that's correct, M-A-F-F-E-I, versus Northern Insurance
  

23   Company of New York, 12 F.3d 892, pin cite 898 and 899,
  

24   Ninth Circuit, 1993.  An expert declaration stating
  

25   under the law that vapor could constitute a hostile fire
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 1   was properly excluded as a legal conclusion.
  

 2             Furthermore, the word "lottery" under
  

 3   California law was to be determined, and in the case of
  

 4   Crow Tribe of Indians versus Racicot, R-A-C-I-C-O-T, 87
  

 5   F.3d 1039, 1045, the Ninth Circuit, 1996, held that
  

 6   expert testimony may not be used to determine what is
  

 7   defined as the term "lottery" in the statute in a
  

 8   contract between two native American tribes.
  

 9             And there's good reason why legal conclusions
  

10   are left to judges or the ultimate trier of fact and why
  

11   expert testimony on legal issues is in fact dangerous.
  

12   Because it can be wrong.  That's Nationwide
  

13   Transportation Finance, 523 F.3d at 1059, striking the
  

14   expert's testimony and noting a similar problem when the
  

15   expert's legal conclusions not only invaded the province
  

16   of the judge but constituted erroneous statements of
  

17   law.
  

18             Also see Torres versus County of Oakland,
  

19   758 F.2nd 147, Sixth Circuit, 1985, over the one problem
  

20   with expert -- expert testimony on legal issues occurs
  

21   when an expert conveys erroneous legal standards or
  

22   interpretations.
  

23             Your Honor, the Ninth Circuit strictly
  

24   enforces the prohibition on expert testimony.  It is
  

25   well known in these administrative proceedings that the
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 1   laws of evidence are somewhat relaxed, especially when
  

 2   it comes to hearsay, which is why I think very early in
  

 3   this proceedings, Your Honor, you said something could
  

 4   go to the weight that is given, but that's not the rule
  

 5   here, not the rule with 702, where the issue is whether
  

 6   it can come in at all.  And in all these cases, these
  

 7   uniform cases, the testimony has to be excluded.  It
  

 8   cannot be included at all.
  

 9             The Ninth Circuit strictly enforces that rule.
  

10   Aguilar, A-G-U-I-L-A-R, versus International
  

11   Longshoremen's Union Local #10, 966 F.2nd 443, pin cite
  

12   447, Ninth Circuit, 1992, striking expert testimony.
  

13   Going through the statute definition and dealing with
  

14   the reasonableness and foreseeability of the employees'
  

15   reliance -- reliance being a specific term within the
  

16   law -- on the employer's promises.
  

17             And I would note that this is generally
  

18   accepted, if you look at 31(a) Amper 2nd, Expert Opinion
  

19   Testimony, Section 119, "It is well settled principles
  

20   that experts may not interpret or apply relevant law to
  

21   a case."
  

22             So what's happening here, Your Honor?  What's
  

23   happening here is we have a statute, and it's quoted,
  

24   and I don't object when the statute is quoted, that is
  

25   what the statute says.  And the critical sentence, I can
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 1   exclude the rest of it, but the critical sentence is,
  

 2   "The order covering California shall have the right to
  

 3   reblend and distribute order receipts to recognize quota
  

 4   value."  And, yes, Mr. Beshore and Mr. Vlahos and I'm
  

 5   Ms. Thompson are going to say we're going to have a big
  

 6   fight about what that means, but that fight is among the
  

 7   lawyers in non-evidentiary setting.
  

 8             When I used the discussion, it was in my
  

 9   opening statement, which isn't evidence, nor should it
  

10   be evidence.  And the Department is ultimately the one
  

11   that determines that.
  

12             The problem we have here, Your Honor, is in
  

13   multiple occasions, starting on page 7 of Exhibit 54, I
  

14   guess it starts over on page 6, there's the phrase,
  

15   "Congress recognized this and in 2014 Farm Bill language
  

16   dealing with the promulgation of a FMMO in California
  

17   directed that the marketing order provisions allow for
  

18   the continuation of the quota program in California."
  

19   That's this witness' interpretation of what a statutory
  

20   means.
  

21             Now, there is a lot of order on statutory
  

22   construction, and within statutory construction,
  

23   ultimately -- first of all, we know there are some
  

24   justices who say, no, the legislative history, we never
  

25   go beyond looking at the statute, and nothing is
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 1   relevant at all.  But beyond that, at a bare minimum,
  

 2   legislative history is generally looked at from the
  

 3   legislature, and the legislature speaks, and if there's
  

 4   legislative history, it is legislative history from,
  

 5   say, committee reports or other statements of Congress.
  

 6             The very reason, however, it's called
  

 7   legislative history is what legislature is doing it, and
  

 8   so when courts look beyond the plain meaning of the
  

 9   statute, they go to legislative history.
  

10             A witness who's not part of the legislature --
  

11   and I'll get to somebody who's a part of legislature --
  

12   can't give legislative history, can't testify about what
  

13   a statute means because a statute means what a court
  

14   says it means and not what any witness says it means.
  

15             So there's a whole section on post enactment
  

16   subsequent legislative history, and right now I'm
  

17   recording to congressional -- I'm referring to the
  

18   Congressional Research Service Report for Congress,
  

19   which is a well-known material called Statutory
  

20   Interpretation, General Principles and Recent Trends.
  

21   And I thought there was a more recent updated one, but
  

22   the one I found down here in Fresno was updated
  

23   August 31st, 2008.  And there's a whole section on post
  

24   enactment of subsequent legislative history.  And within
  

25   that discussion, the Supreme Court has held that the
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 1   statements of future committees or individual members of
  

 2   Congress of what a statutory means is irrelevant.
  

 3             If -- if a statement of an individual member
  

 4   of Congress who's a legislature cannot be admitted for
  

 5   evidence for the purpose of interpreting a statute,
  

 6   we're way down past that here.  And it's -- this is
  

 7   not -- this is not about Mr. Hatamiya, this is about
  

 8   anybody else, and we've already had some who have tried
  

 9   to testify about what the statute means or says.  It's
  

10   just simply not permissible.
  

11             So the witness on page 7 has effectively
  

12   paraphrased in his words what the statute means.  We
  

13   object.  That is inadmissible under the case law that I
  

14   have cited.
  

15             We go further.  On page 20, the statement is
  

16   on the bottom of page 20, "To the extent that the FMMO
  

17   maintains the current quota system and recognizes its
  

18   full value as directed by Congressional language."  That
  

19   statement is a direct effort to interpret the statute.
  

20   And, again, if what a member of Congress says
  

21   post-passage of legislation is not admissible, and if
  

22   you look at all these cases in the Ninth Circuit and the
  

23   D.C. circuit and the Sixth, this statement is not
  

24   admissible.  It is an attempt to explain to the trier of
  

25   fact this witness' interpretation.  And Your Honor may
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 1   think it's help, but that was not what the courts have
  

 2   said.  The courts have said it's mischievous, it's
  

 3   wrong, it must be excluded.
  

 4             We go to page 23, and now there's two more
  

 5   statements.  And by the way, I know they all use
  

 6   different words, so, you know, they don't all say the
  

 7   same thing; they're all effectively I think the same
  

 8   meaning.  But the first one is, and I objected for
  

 9   cause, and the federal directive to preserve California
  

10   quota program, you can look in vain for the word
  

11   "preserve" or the word "program" in the statutory.
  

12   Therefore there is an interpretation, which is improper
  

13   and should be stricken.
  

14             And finally -- maybe not finally -- yes,
  

15   finally, there is the statement at the bottom of page
  

16   23, "Moreover, the Coops' FMMO proposal fully honors the
  

17   authorizing Congressional legislation by maintaining the
  

18   status quo in the California Dairy Quota Program."
  

19   Again, find the word "maintain," which is not in the
  

20   statute.
  

21             Your Honor, I understand the desire to have as
  

22   much information in the record as possible, but there
  

23   are limits under Rule 702, under the case law holdings
  

24   which don't simply say, oh, it can be ignored, what they
  

25   say is those statements must be stricken.  Recognizing
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 1   that even if this were an attempt by a Congressman to
  

 2   interpret a statute after the fact, that it would be
  

 3   invalid.
  

 4             For all those reason, I renew my motion to
  

 5   strike those statements.
  

 6             JUDGE CLIFTON:  Thank you, Mr. English.
  

 7   You've made your point very clearly, and I appreciate
  

 8   it.
  

 9             I'll allow other people to speak if they'd
  

10   like to.  Going into it, though, I want all of you to
  

11   know I will not strike and I will not prevent witnesses
  

12   from offering their opinions about what they understand
  

13   the law to require or to allow, whether those witnesses
  

14   are experts or lay.
  

15             What we have here is akin to a town hall
  

16   meeting.  I believe Mr. English's cautions are very
  

17   helpful.  It means when the Agricultural Marketing
  

18   Service weighs all the presentations, at their peril
  

19   they would swallow whole an idea based on the fact that
  

20   it came from a witness and tells them how to interpret
  

21   the law.
  

22             So I use your objection, Mr. English, not to
  

23   exclude anything, not to strike anything, but as
  

24   caution.
  

25             Now, I'll be happy to hear from anybody else
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 1   about this issue if you would like to be heard.
  

 2             MR. ENGLISH:  Let me just note my exception,
  

 3   Your Honor.
  

 4             JUDGE CLIFTON:  Exception noted.
  

 5             MR. BESHORE:  Marvin Be -- Marvin Beshore.
  

 6             I just want to make two -- two quick notes,
  

 7   and in support of the testimony and, of course,
  

 8   Your Honor's ruling.
  

 9             First of all, we've -- there's been a lot of
  

10   testimony already in this hearing about what people
  

11   understand this or that law or either, you know, federal
  

12   law, such as the one Mr. Hatamiya has testified about,
  

13   or state statute, which Mr. English and/or his team
  

14   asked a number of questions just today of Dr. Erba about
  

15   what this or that California statute meant or how it
  

16   applied or whatever.  So that -- testimony of that sort
  

17   is part of the hearing process, and properly so, and --
  

18   and I think Your Honor has -- has noted that in the
  

19   ruling.
  

20             The other thing I would say is that there's
  

21   nothing in the Rules of Practice that say the Federal
  

22   Rules of Evidence apply in this proceeding, and I --
  

23   they do not.  And I just looked at it to be triple sure.
  

24   I didn't hear any of these cases coming out of the --
  

25   the rules for this proceeding either.  So the rules say,

2317



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1   to paraphrase, that, you know, the presiding judge may
  

 2   exclude it to the extent possible, something to that
  

 3   effect, practical, I think, irrelevant, immaterial, or
  

 4   unduly repetitious testimony.  I'm not quite literally
  

 5   quoting it, but not too far off.
  

 6             And -- but, you know, I think Your Honor has
  

 7   followed and applied the rules with an even hand, and
  

 8   let's go forward.
  

 9             JUDGE CLIFTON:  Thank you, Mr. Beshore.
  

10             Mr. Vetne.
  

11             MR. VETNE:  I think Your Honor's inclinations
  

12   are correct, but I -- I do have a concern.  Rule 702 in
  

13   the Federal Rules of Evidence relates to use of expert
  

14   testimony in court, not -- not in administrative
  

15   proceeding, and the -- the only function that serves in
  

16   courts is to allow a witness to express opinions based
  

17   on facts and research, but to express an opinion that a
  

18   lay person might not otherwise express.  It does not
  

19   require that that -- that testimony is weighed any more
  

20   heavily than other testimony, it's simply the opinion,
  

21   it's treated like a fact like any facts of any other
  

22   witness.
  

23             I think Your Honor has correctly stated the
  

24   practice in administrative proceedings is that we will
  

25   allow people to express their opinions based on what
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 1   they see, whether they are expert or not.  I question
  

 2   the usefulness in this proceeding of qualifying anybody
  

 3   as an expert.  We can know what their qualifications
  

 4   are, they can give their curriculum vitae, but to ask
  

 5   for a person to be qualified as an expert and then to
  

 6   rule on that seems to suggest to USDA that they should
  

 7   weigh that more heavily.  I think that is not the case
  

 8   in administrative proceedings or in federal court
  

 9   proceedings.
  

10             What the -- the Rules of Practice say, the
  

11   concluding para -- sentence of that is to exclude
  

12   evidence of the type which a reasonable and prudent
  

13   person might not rely.  And the reasonable and prudent
  

14   is the standard in administrative proceedings.
  

15             That's it.  Thank you.
  

16             JUDGE CLIFTON:  All right.  Thank you.  I'll
  

17   continue to determine whether people are experts if I'm
  

18   asked to do so.  The reason is that ordinary fact
  

19   witnesses are generally expected to give testimony about
  

20   those things with which they have personal familiarity
  

21   or an ordinary person could estimate.  Experts are
  

22   allowed to go further, and based on theory, construct a
  

23   model, for example.
  

24             Now, I've accepted some expert testimony from
  

25   AMS without necessarily identifying who the experts were
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 1   who put it together, but that whole model is something
  

 2   that is provided as, quote, "expert testimony."  So
  

 3   clearly it has its place here, whether or not I
  

 4   acknowledge the authors as experts.
  

 5             And as -- of course I'm relying on all of you
  

 6   to help me because you all have so much more familiarity
  

 7   with the intricacies of dairy marketing, so I pretty
  

 8   much consider you all experts, whether I acknowledge
  

 9   that or not on the record.
  

10             All right.  Now, we turn to cross-examination
  

11   of Mr. Hatamiya.  Who would like to go first?
  

12             MR. SCHIEK:  I guess it's me.
  

13                      DIRECT EXAMINATION
  

14   BY MR. SCHIEK:
  

15        Q.   Good afternoon, Mr. Hatamiya.  Bill Schiek
  

16   with the Dairy Institute of California.
  

17             I just want to start out, you've given us a
  

18   lot of testimony today regarding the value of quota as
  

19   an asset, and I was wondering if you were here, if you
  

20   were present during Dr. Erba's testimony when he first
  

21   entered his written statement or entered his statement
  

22   in the record?
  

23        A.   I believe I was, if that was last -- last
  

24   week, either Thursday or Friday, I was here for his --
  

25        Q.   Okay.
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 1        A.   -- initial testimony, that's correct.
  

 2        Q.   If I could, Your Honor, give the witness a
  

 3   copy of Exhibit 42, which is Dr. Erba's statement.  And
  

 4   I just have a -- page 19 of Dr. Erba's statement,
  

 5   there's a graph entitled "Average Selling Price for
  

 6   Quota 1969 to 2015," and is that the graph I've marked
  

 7   on the page right?
  

 8        A.   That's correct, Dr. Schiek.
  

 9        Q.   Okay.  So would you agree that -- that at
  

10   least through that time period, there's been a lot of
  

11   variability in that selling price for quota.  It's been
  

12   as high as, I don't know, I can't read the number, but
  

13   maybe 550 at the top end, back in the late '90's it was
  

14   as low as 300.
  

15        A.   That's correct.  There's been variability but
  

16   with an upward trend.
  

17        Q.   Right.  From your perspective, what are some
  

18   of the factors you considered that affect how that
  

19   selling price moves through time?
  

20        A.   Dr. Schiek, that's a good question.  I mean, I
  

21   think there are many different economic factors that
  

22   certainly impact the selling price of quota.  It could
  

23   be the current economic conditions; the production of
  

24   milk at that given time; the legislative content --
  

25   intent and debate that may be going on about quota
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 1   during some of these periods of time, about the
  

 2   consideration of a move to a Federal Milk Marketing
  

 3   Order.  There are many different considerations that
  

 4   would impact, up or down, that price of quota.
  

 5        Q.   Okay.  Thank you.
  

 6             If I could para -- paraphrase, or just kind of
  

 7   zero in with you a little on a couple of things that you
  

 8   said.  So you talk about sort of economic conditions:
  

 9   Would one of those be dairy farm profits, for example,
  

10   the idea that if it's been a -- recently a very good
  

11   year for dairymen, they've gotten more essentially
  

12   disposable income or money at their disposal to invest
  

13   in an asset like quota, kind of a money supply argument,
  

14   would that be one reason?
  

15        A.   I believe it would be.
  

16        Q.   You mentioned things that are going on
  

17   legislatively, so that kind of gets to the expectations
  

18   about the sustainability or continuability of the
  

19   program, and you're saying that would be something that
  

20   would affect it, correct?
  

21        A.   That's correct.
  

22        Q.   Correct.
  

23             So would one of the things affecting those
  

24   expectations be maybe this proceeding?  Like you
  

25   mentioned the Federal order hearing, so this hearing
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 1   might have an impact on going forward whether there is
  

 2   an expectation that the system, quota system is
  

 3   sustainable?
  

 4        A.   That is also correct.
  

 5        Q.   Okay.  Would another factor be -- I guess I
  

 6   would call this the buy cows or buy quota decision, that
  

 7   is if there are -- we've had some testimony about base
  

 8   plants in place, cooperatives, we've had maybe some
  

 9   testimony referring to limits on processing plant
  

10   capacity, so if -- if those make buying cows a less
  

11   attractive use for money, would buying -- would that
  

12   tend to drive more quota purchases?
  

13        A.   There's certainly a possibility, as well as I
  

14   think the increasing cost of land in California --
  

15        Q.   You mentioned that.
  

16        A.   -- would also have a -- an impact as well.
  

17        Q.   Okay.  Very good.
  

18             Do you know an answer to this:  Did all
  

19   producers have to purchase the quota that they hold?
  

20        A.   No.  At the beginning, they were allocated
  

21   quota, but over the years, I believe, if not all, a vast
  

22   majority of quota has been bought and sold, so there's
  

23   very little quota that was initially allocated.  And I
  

24   base that upon discussion was folks in the dairy
  

25   industry.  I talked to the -- to the largest dairy quota
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 1   broker in California, and he shared with me that over --
  

 2   in his opinion, over 90 percent of quota has been bought
  

 3   and sold over the last 20 years, 30 years.
  

 4        Q.   Okay.  So then it would be your contention
  

 5   that maybe only about 10 percent of the quota is in the
  

 6   hands of the original holders or --
  

 7        A.   If that.
  

 8        Q.   -- or families of the original holders?
  

 9        A.   Probably less than that.  And I will say that
  

10   CDFA doesn't provide that information, either, so it's
  

11   anecdotal in providing discussions with dairymen across
  

12   the state that have brought me to that conclusion.
  

13        Q.   Okay.  Thank you.  That's helpful.
  

14             Do you know or could you calculate or tell me
  

15   how you might calculate in terms of how much revenue or
  

16   money income, extra income a quota holder receives for a
  

17   pound of quota, a pound of SNF quota, how much that
  

18   might be worth in a year in terms of dollars?
  

19        A.   I think it depends upon the amount of quota
  

20   that they actually have, so --
  

21        Q.   Let's -- let's just talk about one pound --
  

22        A.   One --
  

23        Q.   -- one pound of S -- of quota.
  

24        A.   A year from now, your -- your guess is
  

25   probably as good as mine.
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 1        Q.   What if --
  

 2        A.   I mean, we're talking 525 today, there's an
  

 3   upward trend, but many different factors are going to
  

 4   affect what that cost will be.
  

 5        Q.   Okay.  I think I didn't phrase the question
  

 6   appropriate.  I'm talking about the stream of income,
  

 7   not the asset selling price, but the actual quota
  

 8   differential or quota premium they receive.  Over the
  

 9   course of the year, do you know how much money that
  

10   would amount to, one pound of quota?
  

11        A.   That's a good question.  I would have to
  

12   factor that out.  I think it's been pretty stead --
  

13   pretty steady over the last number of years.  I think I
  

14   can certainly factor that out, but I don't have that --
  

15        Q.   Okay.
  

16        A.   -- in front of me.  If I had a calculator, I
  

17   could give it to you.
  

18        Q.   Yeah.  So let me just say if -- if premium on
  

19   quota for a pound of SNF is a 19 and half?
  

20        A.   $.195, that's correct.
  

21        Q.   And a unit of quota is a pound per day, that
  

22   would be $.195 times --
  

23        A.   30.
  

24        Q.   -- 365.
  

25        A.   Well --
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 1        Q.   30 for a month, but --
  

 2        A.   Right, 356 for a year.
  

 3        Q.   356 for a year?
  

 4        A.   That's correct.
  

 5        Q.   Okay.  When you were looking at quota value,
  

 6   did you do -- did you undertake any kind of net present
  

 7   value analysis of this stream of income that they
  

 8   received --
  

 9        A.   No, I did not.
  

10        Q.   -- as holding quota?
  

11        A.   I did not.  Because, again, what I was looking
  

12   at was a point in time, and I was looking at just 2014,
  

13   what that stream of income was for that given year.  And
  

14   as my subsequent analysis has shown, that's what I was
  

15   looking at, for the economic impact just of that year.
  

16        Q.   I -- I'm asking that because you -- you've
  

17   made a statement on page 7 of your testimony, Exhibit
  

18   54, and you say, "Economic value is defined in several
  

19   ways, but is commonly recognized as the value of an
  

20   asset calculated according to its ability to produce
  

21   income in the future," so -- so what that -- as I
  

22   understand that, that the basic underlying factor that's
  

23   generating value is that stream of income.  I mean, if
  

24   there wasn't a stream of income, what would the asset
  

25   price be, probably zero?  Right?  You -- you agree with
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 1   that?
  

 2        A.   That's probably correct, right.
  

 3        Q.   Okay.  So it's the stream of income that's the
  

 4   source of value?
  

 5        A.   That's correct.
  

 6        Q.   Okay.
  

 7        A.   And let me just add, and I think this is where
  

 8   you're going, there are many different ways to do
  

 9   valuations.  Net present value is one, fair market value
  

10   currently is another, and a third is what somebody is
  

11   willing to pay currently for an asset is a third.  I use
  

12   all forms of those, and in this case, I used just the
  

13   fair market value.
  

14        Q.   Okay.  Thank you.
  

15             Would you agree, maybe I -- this may be -- I
  

16   don't know, I'm going to say it.  Would you agree that
  

17   this idea of the net present value might be a way people
  

18   might judge whether the actual selling price is over
  

19   valued, under valued at a point in time if they looked
  

20   at the discounted net present value?
  

21        A.   That's -- that's -- that's a difficult
  

22   question to answer because there's so many different
  

23   factors as we've already discussed, Dr. Schiek, about
  

24   what drives the price of quota, and so it would be
  

25   difficult just to rely purely upon the net present value
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 1   calculation.  We have to take a look at all these other
  

 2   factors and what drives it to 525 today.  I don't think
  

 3   it tells the full story, and I think the price that's
  

 4   reflected today is a better measure of that.
  

 5        Q.   Okay.  Thank you.
  

 6             I want to turn now to Exhibit 55, and just
  

 7   some questions for clarification.  So at the top of the
  

 8   first page of Exhibit 55, you give an example of $100 in
  

 9   a pool with ten dairy farmers each with a hundredweight
  

10   at $10 per hundredweight.  How would you characterize
  

11   that $10 of hundredweight?  Is that -- kind of what
  

12   price is that?  Is that the quota price?
  

13        A.   No, that's -- I -- I would characterize it as,
  

14   I think Dr. Erba called it the non quota premium price
  

15   or the blend price.
  

16        Q.   Okay.  So is it a blend price or is it a non
  

17   quota price?  In other words, if --
  

18        A.   It's the blend price.
  

19        Q.   It's the blend price.
  

20        A.   It's the blend price, that's right, it's
  

21   what's available for total.
  

22        Q.   Okay.  So the next question I have is in the
  

23   second step, or the first -- I guess I would call it the
  

24   first green bubble, I don't know if that's the --
  

25   that's -- I guess that's still month one technically,
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 1   right?
  

 2        A.   That's correct.
  

 3        Q.   Okay.  Why do the farmers with lower
  

 4   percentages of quota receive monies or receive a net
  

 5   price that's under $10?  How does that happen?
  

 6        A.   Well, it just presumes that they opted into
  

 7   the quota not knowing what the full blend pool would be.
  

 8        Q.   Okay.
  

 9        A.   As I mentioned, I think, in my comments as
  

10   well, dairy farmers are quite -- quite sophisticated,
  

11   they understand, you know, what the market bears, and
  

12   many in the lower quota, and I think AMS's analysis
  

13   shows this, many of those that are lesser percentages of
  

14   quota may decide to opt out early on.  I use this just
  

15   as an example if all quota owners decided to opt in the
  

16   first month, this is what the results would be.
  

17        Q.   Okay.  And I think I understand that.  But my
  

18   question is more specific in terms of mechanically
  

19   what's going on in this green, I guess I would call this
  

20   a quota pool, you identified it as a quota pool?
  

21        A.   That's correct.
  

22        Q.   What is going on there that -- that causes a
  

23   farmer with 25% quota to end up with a price of 9.22
  

24   rather than the $10 that a blend price would be?
  

25        A.   Well, I think I walked through that before.
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 1   I'll be glad to walk you through that again.
  

 2             A farmer with 25% quota gets $.43 as his quota
  

 3   premium, because it's 25% of the $1.70, so you total up
  

 4   all of the quota premium, you deduct that from the total
  

 5   quota pool of $60, and you get 52.76.  You divide that
  

 6   by the six number of farmers that are in the quota, you
  

 7   get 8.79.  So if it's 8.79 plus the $.43 equals 9.22.
  

 8        Q.   So just based on that mechanics, and assume
  

 9   for a minute that instead of four farmers opting out,
  

10   these farmers with no quota stayed in the quota pool,
  

11   would they receive $10 a hundredweight or would they
  

12   receive something less?
  

13        A.   I don't know why they have would have an
  

14   incentive to take -- to opt into the quota pool.
  

15        Q.   Okay.  Let's -- let's assume that they just
  

16   super -- that they -- that they did, that they were
  

17   forced to or for whatever reason they were obligated to,
  

18   would they receive $10 or would they receive something
  

19   else?
  

20        A.   I don't know, I'd have to -- I'd have do that
  

21   calculation, I don't know --
  

22        Q.   Okay.
  

23        A.   -- without -- off the top my head, I can't
  

24   answer that question.
  

25        Q.   Okay.  Let me maybe ask it a different way.
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 1   So $10 is a straight blend price?
  

 2        A.   That's correct.
  

 3        Q.   And these farmers have no quota and they're in
  

 4   a pool with farmers who have quota?
  

 5        A.   That's correct.
  

 6        Q.   They would probably receiver something less
  

 7   than $10; would that be accurate?  Because $10 is a
  

 8   blend, that's -- that's simply a weighted average price,
  

 9   or in this case an average price?
  

10        A.   Again, I get back to my -- the premise, why
  

11   would they decide to opt in if it's less than $10?
  

12        Q.   All right.
  

13        A.   It's not a logical choice.
  

14        Q.   I --
  

15        A.   And that's the point that I was making with
  

16   this analysis, that this is the choice you give them in
  

17   your proposal, and it is what it is.
  

18        Q.   Okay.  Under Proposal 1, producers do not have
  

19   the option to opt in or out now, so if I'm an overbase
  

20   shipper, overbase producer, no -- no quota, non-quota
  

21   producer, I guess the point I'm asking is would they
  

22   receive the market wide blend or something lower than
  

23   the market wide blend?
  

24        A.   You know, I don't know the answer to that
  

25   question without doing the calculation.  I -- I don't
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 1   know.
  

 2        Q.   Are you aware that CDFA in some of their
  

 3   statistical publications on a monthly basis, they list
  

 4   the quota price, the overbase price, and a blend price?
  

 5   Have you -- have you ever seen any of that analysis?
  

 6        A.   I believe I have, but I did not use that in
  

 7   this calculation.
  

 8        Q.   If I told you that in all those cases the
  

 9   blend price is higher than the quota price or the
  

10   overbase price, just a mathematical thing, you're --
  

11   you're taking some money out and giving it to a few, and
  

12   those who don't have that privilege end up with less
  

13   money to be divided, would you accept that?  Does that
  

14   sound like your understanding of how the quota system
  

15   works in California today?
  

16        A.   I think I would accept that, yes.
  

17        Q.   Okay.  So you would, agree, then even in your
  

18   analysis, if everybody was in the pool, in the quota
  

19   pool, and I'm not talking about Dairy's proposal
  

20   specifically, I'm talking about just in general, that
  

21   producers with no quota --
  

22             JUDGE CLIFTON:  Let me have you start again.
  

23             MR. SCHIEK:  Okay.
  

24             JUDGE CLIFTON:  So are they all in the quota
  

25   pool or are they all in the pool?
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 1   BY MR. SCHIEK:
  

 2        Q.   Okay.  So as in the case of the Proposal 1
  

 3   where there is no option to be outside the quota pool,
  

 4   basically every producer is in the quota pool, would you
  

 5   agree that producers with no quota would receive under
  

 6   that system a lower average price than under a system
  

 7   where federal order blend is calculated?
  

 8        A.   Lower price -- please, if you could repeat
  

 9   that question, I was trying to do some figures in my
  

10   head.
  

11        Q.   Okay.  I guess I'm asking if your analysis
  

12   suggests, and if this would be the case in Proposal 1 as
  

13   well, that producers with no quota receive a lower price
  

14   than they would receive if they were under a blend
  

15   pricing system?
  

16        A.   You know, I'm not certain I -- I -- I have
  

17   enough information I can answer that question.  I
  

18   probably could figure that out for you, but off the top
  

19   of my head I -- I can't answer that for you.
  

20        Q.   But you would -- you would accept that under
  

21   the California system as it's currently constructed, the
  

22   overbase price is lower than a market wide blend price?
  

23        A.   If that's exactly what it says, and I don't
  

24   recall that from the analysis, the data.
  

25        Q.   Okay.  So I'm, again, staying with this
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 1   exhibit, you're analyzing a producer's decision on
  

 2   whether they stay in the quota pool or go into this red
  

 3   box, which is what I would call it, non-quota pool, is
  

 4   that appropriate way --
  

 5        A.   Or an opt-out pool --
  

 6        Q.   Or a blend pool --
  

 7        A.   -- price.
  

 8        Q.   -- or --
  

 9        A.   A blend pool, that's correct.
  

10        Q.   Blend pool.
  

11             So in this analysis, the decision of whether
  

12   producers stay in the quota pool or in the non-quota
  

13   pool, the analysis you present here is based on the
  

14   producer's evaluation of the price that they would
  

15   receive, correct?
  

16        A.   That's correct.
  

17        Q.   Okay.  So as I look at that, I'm a little
  

18   confused given the importance you've attached to the
  

19   whole asset value, and I'm talking about the balance
  

20   sheet value of quota and banks lending out and the need
  

21   to avoid massive write-offs, why would producers not
  

22   consider the cost of abandoning that balance sheet value
  

23   in their decision to stay in or leave the pool?  Why is
  

24   strictly the current income?
  

25        A.   Because I think it's the -- it's the return
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 1   that they're receiving, and they're going to try to
  

 2   get -- dairy farmers are just like anybody else in the
  

 3   economy, they're trying to maximize, obviously, their
  

 4   return, and in this case, they're not given an
  

 5   opposition to receive that full value of their quota.
  

 6        Q.   Okay.  So it sounds like you're saying that
  

 7   a -- in your analysis and in your view, that producers
  

 8   really view that decision, and in the sense view the
  

 9   value of holding quota or not holding quota, based on
  

10   the income stream?
  

11        A.   That's one of the major factors, correct.
  

12        Q.   They're not -- they're not really looking at
  

13   their asset value in making their decision?
  

14        A.   No, they're also looking -- I said it's one of
  

15   the factors.  They're also looking at their asset value.
  

16   That asset value as I've related also relates to their
  

17   operational costs, their ability to pay for their
  

18   operational costs, their leverage with their lending and
  

19   capital investments.
  

20        Q.   But you didn't include any specific asset
  

21   value, looking at the asset value or weighting of that
  

22   asset value in this example --
  

23        A.   No, I did not.
  

24        Q.   -- in Exhibit 55?
  

25        A.   No, I did not.  Again, as I mentioned to you
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 1   earlier, this is just a simplified approach that I took
  

 2   using an example of what potentially could occur.
  

 3        Q.   Okay.  Returning to your testimony on Exhibit
  

 4   54, or statement.  I think I'm looking at Table 2.  Let
  

 5   me find it.  Table 2 is the percent of California dairy
  

 6   farms by Quota -- Quota Ownership.  I'm just wondering
  

 7   if you did any calculation here for each of the years or
  

 8   for any of the years, really, regarding the number of
  

 9   dairymen or percentage of dairymen who would be better
  

10   off in terms of the price they receive under a blend
  

11   price versus a quota, non-quota pool?  Did you look at
  

12   that at all?
  

13        A.   No, I did not.
  

14        Q.   Okay.  What about on a -- on a basis of
  

15   production, in terms of how much production would
  

16   receive a higher price --
  

17        A.   No, I did not.
  

18        Q.   -- of blend versus --
  

19        A.   This table was -- was -- was purely for the
  

20   breakdown of quota versus non-quota ownership.
  

21        Q.   Okay.  On Table 6, which I think is page 19 of
  

22   your testimony.  Actually it starts on 18, but the
  

23   numbers are all on 19.
  

24        A.   And I apologize, I attribute this to different
  

25   Word documents from -- I have 2016 on my computer and I
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 1   think we were working off of an older version, so things
  

 2   got shifted.
  

 3        Q.   That's not a problem as far as I'm concerned.
  

 4   The numbers are there.
  

 5        A.   Yeah, I'm sorry, that makes it harder to read
  

 6   it, though.
  

 7        Q.   So page 19, so -- I think you list the total
  

 8   quota premium pay out under the category investment, is
  

 9   that right, the 139,358,870, $135,358,870?
  

10        A.   Dr. Schiek, that's correct, that's the --
  

11        Q.   Okay.
  

12        A.   -- total quota premium paid in 2014.
  

13        Q.   Okay.  And is that -- maybe I'm wrong here.  I
  

14   thought that was the same number, it's close, to the one
  

15   on page 16 where you have the total by county, maybe
  

16   there's some rounding or something?
  

17        A.   Yeah, there's some rounding, rounding errors
  

18   that -- that didn't completely coincide.  The number
  

19   that I'm using here is the number that CDFA gave me --
  

20        Q.   Okay.
  

21        A.   -- so --
  

22        Q.   Okay.
  

23        A.   And then I tried to break it down as close as
  

24   I could, but with percentages it just wasn't exactly the
  

25   same.
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 1        Q.   Okay.  So conceptually, though, that's what
  

 2   that is, that's --
  

 3        A.   That's exactly --
  

 4        Q.   -- the total premium --
  

 5        A.   It's the total premium paid during 2014.
  

 6        Q.   And -- and so you calculate, as I understand
  

 7   it, using the IMPLAN model an economic impact which
  

 8   would -- I guess in terms of following these numbers
  

 9   across, I'm not -- I'm not sure I understand, but
  

10   let's -- let's -- let's go through that, if you would.
  

11             So -- so just looking at the top line in
  

12   California as a whole, you then have a -- a GDP number.
  

13   Is -- am I right in interpreting that as the -- the 139
  

14   million investment equates out to an impact of 270,
  

15   almost 279 million in -- in GDP?
  

16        A.   That is the impact to the state, that's
  

17   correct.
  

18        Q.   Okay.  And the multiplier is 1. --
  

19        A.   1.98.
  

20        Q.   1.98.  What's the 2.44 that's listed?
  

21        A.   That's the employment multiplier, so that's
  

22   the -- the number of jobs that the annual quota premium
  

23   would create to the total, so the number of jobs in the
  

24   dairy industry plus the 1269.
  

25        Q.   Okay.  And so the third column, again, looking
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 1   at total California impact of 1269, what is that?
  

 2        A.   That's a total employment created by that
  

 3   investment.
  

 4        Q.   Okay.  And the column next to it, 11,087,718
  

 5   is what?
  

 6        A.   State and local taxes to local and state
  

 7   government.
  

 8        Q.   Okay.  Next to that is the 16 million 729,
  

 9   what -- what does that represent?
  

10        A.   Federal tax.
  

11        Q.   Federal tax.
  

12        A.   As the header describes.
  

13        Q.   I'm sorry?
  

14        A.   As the --
  

15        Q.   Oh.
  

16        A.   -- header describes.  I'm sorry.
  

17        Q.   I'm sorry.
  

18        A.   And that's why I apologize --
  

19        Q.   Okay.
  

20        A.   -- it's on the table in front.
  

21        Q.   Okay.  I -- I apologize, I should have seen
  

22   that.
  

23        A.   This is the table that's important to keep it
  

24   consistent, so I apologize.
  

25        Q.   Okay.  So, you know, going back to the
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 1   previous table, Table 5 where you have the impacts.
  

 2   First, I -- I think I remember from your -- when you
  

 3   were discussing the history of quota, but maybe it was
  

 4   Dr. Erba, so you can correct me if I'm wrong, but did
  

 5   you say that no new quota had been issued since 1991?
  

 6        A.   That's correct.
  

 7        Q.   You said that?
  

 8        A.   I said it as well as I think Dr. Erba said it
  

 9   as well, too.
  

10        Q.   So when we look at this impact, you've got the
  

11   benefit by county of -- of what's essentially -- oh, I'm
  

12   sorry.  Where am I looking here?  Table 5, I meant, of
  

13   page 15.
  

14             So you've got the quota premium and you've got
  

15   the total quota payment.
  

16        A.   The quota premium less the RQA.
  

17        Q.   RQA.
  

18        A.   Equals the total quota payment for 2013 --
  

19   '14.
  

20        Q.   For those counties?
  

21        A.   For those counties during that year, that's
  

22   correct.
  

23        Q.   So that would be the benefit of quota premium
  

24   essentially on each of those counties?
  

25        A.   Well, I'm not sure if you call it a benefit,
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 1   it's the --
  

 2        Q.   It's the paid money.
  

 3        A.   It's the paid money into those counties --
  

 4        Q.   Okay.
  

 5        A.   -- based upon their quota ownership, that's
  

 6   correct.
  

 7        Q.   Okay.  So that's the total payments for
  

 8   California county, but I mean, is this -- is this really
  

 9   new money since there's been no new quota issued since
  

10   1991?
  

11        A.   What do you mean by "new money"?
  

12        Q.   Well, what I'm saying is somebody has been
  

13   getting this quota premium all along?
  

14        A.   That's correct.
  

15        Q.   Okay.  Isn't it also --
  

16        A.   That's the return on investment that they make
  

17   each year.
  

18        Q.   Okay.
  

19        A.   So this is the return that they receive each
  

20   year.
  

21        Q.   But it -- it -- it assumes that there's this
  

22   system that generates this premium, this quota system
  

23   that generates the premium?
  

24        A.   That's correct.
  

25        Q.   Okay.  Isn't it also true that without that
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 1   premium, there would be a lot of other producers who
  

 2   would get more money than they do under the current
  

 3   system?
  

 4        A.   Yeah, there's always a converse to that --
  

 5        Q.   Okay.
  

 6        A.   -- that's correct.
  

 7        Q.   So -- so this doesn't include any of the lost
  

 8   revenue by producers, lost revenue that producers who
  

 9   have either no quota or low quota holdings by county?
  

10        A.   I'm not certain your characterization of "loss
  

11   quota" is a fair --
  

12        Q.   Lost --
  

13        A.   -- definition.
  

14        Q.   -- revenue.
  

15        A.   Lost revenue?  It's revenue that they didn't
  

16   gain because they didn't have quota, so I'm not sure
  

17   that it's lost revenue, it's just the revenue that they
  

18   received.
  

19        Q.   I guess I don't understand the distinction
  

20   between not looking at loss of revenue that some
  

21   producers experienced when we're looking at revenue
  

22   gained that other producers experienced.
  

23             Would you agree, though, that in aggregate, if
  

24   I were to sum up all the pounds of milk and all the
  

25   quota and compare it to the prices that those folks
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 1   would receive -- she's laughing.  We've got our fly
  

 2   problem again.
  

 3        A.   You've got your fly back again it looks like.
  

 4             MR. BESHORE:  Trying to tell you something.
  

 5   BY MR. SCHIEK:
  

 6        Q.   Relative to a blend price in aggregate, if you
  

 7   summed up all of the monies received by producers who
  

 8   hold quota versus all of the revenue lost relative to a
  

 9   blend price system by producers who don't own quota, the
  

10   pounds of quota that aren't -- the pounds of milk
  

11   production that aren't covered by quota, wouldn't those
  

12   equate to zero, the pluses and the minuses?  Because
  

13   we're starting from a pool that has a set amount of
  

14   money; is that correct?
  

15        A.   That's correct.
  

16        Q.   Okay.  So --
  

17        A.   But if you can clarify, I'm not certain what
  

18   you mean by the pluses and minuses equate to zero.
  

19        Q.   So in order to pay --
  

20        A.   I think I know where you're getting, you're
  

21   talking about in aggregate?
  

22        Q.   Yeah.
  

23        A.   In terms of the total pool of available funds;
  

24   is that what you're asking?
  

25        Q.   Yeah, what I'm -- I'm making -- would you
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 1   agree that the revenue generated in the system, the
  

 2   total revenue generated in the system, regardless of
  

 3   quota and overbase, the pool has a revenue, and that
  

 4   doesn't change by the existence of quota, the total
  

 5   revenue of the pool?
  

 6        A.   That's correct.  That is correct.
  

 7        Q.   So if you're going to pay a premium to quota
  

 8   holders, isn't it also true that relative to some kind
  

 9   of equal sharing, producers without quota get paid less
  

10   than they would?
  

11        A.   That is also true.
  

12        Q.   Okay.
  

13        A.   But they didn't put the investment.  I mean, I
  

14   think we need to take it a step further.  The value that
  

15   I'm calculating is based upon the investment made by
  

16   those quota holders, and there is a value to that that I
  

17   have obviously analyzed and have laid -- laid forth.  So
  

18   it doesn't come without cost, that cost of 1.164 billion
  

19   is the value of that total quota, that has been
  

20   invested, it may not be that total amount because of the
  

21   fluctuating numbers that we had talked about in your
  

22   earlier question, but there is an investment, that
  

23   capital investment that these quota holders have made
  

24   over that period of time.  So they do have that, and
  

25   that's a distinction here.
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 1             So, yes, in aggregate, it's a zero sum as
  

 2   you're talking about, but quota holders benefit because
  

 3   they have that investment.
  

 4        Q.   I don't disagree, but what I'm pointing out is
  

 5   that there are producers who get paid less money by the
  

 6   existence of the quota program than those -- than they
  

 7   would otherwise get under a blend price system that is
  

 8   typically in most Federal orders?
  

 9        A.   I don't think I would disagree with that,
  

10   that's -- that's correct.
  

11        Q.   So when you look at your economic impact, I
  

12   mean, it would be fair to say, would it not, that if you
  

13   included the lost revenue that the non-quota holders
  

14   receive, it would change the numbers in terms of the
  

15   total -- total economic value of the quota system?
  

16        A.   No.  Because, again, it's the point in time,
  

17   it's the impact that that quota itself has provided, and
  

18   so, you know, and it's a yearly -- it's, again, it's a
  

19   point in time, it's 2014.  We took -- I took a look at
  

20   what that impact of those quota payments were for that
  

21   given year, and it's the benefits that they provide.  I
  

22   didn't look at the other side of it, but again, I was --
  

23   I was asked to look at the value and look at the
  

24   benefits that that value brought.
  

25        Q.   So -- so you're saying that in your view, we
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 1   can simply ignore the lost revenue to non-quota holders?
  

 2        A.   No, that's not what I'm saying.  What I'm
  

 3   saying is we should highlight the value that quota
  

 4   holders provide to the -- to the economy.  That's the
  

 5   distinction I think that I'm trying to draw from.
  

 6        Q.   So you used the -- the term zero sum gain
  

 7   earlier in this discussion.  What does that refer to,
  

 8   when you say "zero sum gain"?
  

 9        A.   I'm not certain exactly why I mentioned it,
  

10   but you agreed to it, so I mentioned it.
  

11        Q.   Okay.  Would you agree that that typically is
  

12   used in the case of a situation where the gains to one
  

13   party are fully offset by the losses to another party?
  

14        A.   That's generally the characterization, that's
  

15   right.
  

16        Q.   I just -- I need to ask this:  Has your -- has
  

17   any of your prior work on impact analysis ever been
  

18   criticized for failure to recognize the zero sum gain?
  

19        A.   Not that I can recall.
  

20        Q.   Was there some work you did for the City of
  

21   Seattle regarding the Super Sonics 2008 where that
  

22   criticism was made?
  

23        A.   Not that I recall.  As I recall, the City of
  

24   Seattle benefited from my analysis by about a hundred
  

25   million dollars if we look at the outcome of that case.
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 1             JUDGE CLIFTON:  Will we be marking this
  

 2   Exhibit as five six, 56?
  

 3             MS. FRISIUS:  Yes.
  

 4             JUDGE CLIFTON:  I'm marking my copy as Exhibit
  

 5   56.
  

 6             (Whereupon Exhibit 56 was marked for
  

 7             identification.)
  

 8   BY MR. SCHIEK:
  

 9        Q.   Okay.  Mr. Hatamiya, have you ever seen this
  

10   article from Forbes Magazine?
  

11        A.   I have.
  

12        Q.   You have, okay.
  

13             I was wondering if you would look on the
  

14   second page, and starting on the second full paragraph
  

15   where it says, "To get to 1200 or 1300 jobs," would you
  

16   read the next three paragraphs?
  

17        A.   The next three paragraphs?
  

18        Q.   Yes.
  

19        A.   Starting at, "To get" -- okay.  "To get to
  

20   1200 or 1300 jobs, Hatamiya, who declined to comment for
  

21   this article," and I'll -- I'll debate that in a
  

22   minute -- "has to count every person who sold a bottle
  

23   of water to a Sonics fan during a game or a beer to a
  

24   fan after a game, and even then you're just talking
  

25   about a few hours a week, hardly the difference between
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 1   an existing or nonexisting job.  There can be no doubt
  

 2   that if the Sonics leave, bars and restaurants around
  

 3   KeyArena will suffer on the 41 nights the Sonics would
  

 4   have played in their neighborhood, but it's hard to see
  

 5   how the city stands to lose 188 million as Hatamiya
  

 6   complains.
  

 7             "The existence of the Sonics does not change
  

 8   disposable family income in Seattle.  The residents of
  

 9   the city and the surrounding suburbs will still have
  

10   money to spend.  They might spend it on groceries or a
  

11   Seattle Mariners game, on a new suit or a new -- a few
  

12   more movies a year.  Seattle residents will spend the
  

13   same amount of money with or without the Sonics; it'll
  

14   just be in different parts of town.
  

15             "The theory of disposable income as a zero sum
  

16   gain with regards to sports has been empirically, again
  

17   and again, in peer-reviewed economics studies, most
  

18   notably by Andrew Zimbalist, an economist at Smith
  

19   College, and Roger Noll, an economist at Stanford."
  

20        Q.   Okay.  So getting back to the notion of --
  

21   that there are losses to producers who don't have quota,
  

22   lost income, first, relative to a blend system, isn't it
  

23   the case that while there can be quota holders who have
  

24   more income to spend, there are also dairy farmers with
  

25   less income to spend than they might otherwise have?
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 1        A.   That's a possibility, that's correct.
  

 2        Q.   So aren't -- we are talking about a zero sum
  

 3   gain?
  

 4        A.   In some instances, possibly, but, again,
  

 5   without doing the analysis, I couldn't answer that.  The
  

 6   correlation, though, to this argument I'm questioning,
  

 7   how does this apply -- how does Sonics apply to cows?
  

 8             And if you like me to go on, this is a --
  

 9   this -- this article was never given a chance to respond
  

10   to, he never called me, for one thing.  And, two, he's a
  

11   known anti-sports economist, or not even an economist,
  

12   he's I think a -- a -- a writer for Forbes Magazine,
  

13   so -- and I would also say Professor Zimbalist was the
  

14   opposing economist in this, and, you know, we prevailed.
  

15             So, you know, again, it's a matter of opinion,
  

16   and so I -- I don't know why you brought this forward.
  

17   This doesn't prove one point over another.
  

18        Q.   What I'm wanting to demonstrate, though, is
  

19   that it's not necessarily adequate to only look at the
  

20   impacts, in a situation where there are winners and
  

21   losers, to only look at the impacts of the winners;
  

22   would you agree?
  

23        A.   In this instance, no, I would not agree.  In
  

24   this instance, I was looking primarily focused at the
  

25   benefit of quota holders.  And that's exactly what I

2349



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1   produced, that's what my testimony, that's what the
  

 2   exhibit lays out, so I don't necessarily --
  

 3        Q.   Okay.
  

 4        A.   -- agree with that.  I haven't done the
  

 5   numbers on the other side, so I don't know the answer to
  

 6   that question.
  

 7        Q.   So you were -- you were -- were you asked to
  

 8   demonstrate the benefits to quota holders?
  

 9        A.   I was asked to benefit -- to demonstrate the
  

10   value of quota and to determine what that is.
  

11        Q.   Okay.  I don't have any further questions.
  

12   Thank you.
  

13             JUDGE CLIFTON:  Mr. Hatamiya, did you want to
  

14   make any further remarks about Exhibit 56?
  

15             THE WITNESS:  No.  I just will say it's
  

16   specious article, so --
  

17             JUDGE CLIFTON:  All right.  So I would
  

18   imagine --
  

19             THE WITNESS:  I wouldn't give it any more
  

20   credibility than the paper it's written on, so --
  

21             JUDGE CLIFTON:  I would imagine that Seattle's
  

22   gain would be Oklahoma City's loss.
  

23             THE WITNESS:  It depends upon what you think
  

24   about the basketball team, but it -- but it -- but the
  

25   outcome of that case, I helped Seattle return a hundred
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 1   million dollars when they would have only had
  

 2   $20 million, so the results speaks for themselves.
  

 3             JUDGE CLIFTON:  Thank you.
  

 4             Mr. Vetne, you may come forward.
  

 5             MR. VETNE:  Thank you, Your Honor.  I'm John
  

 6   Vetne, representative for Hilmar Cheese Company, a
  

 7   California dairy farmer owned cheese, whey and products
  

 8   processing facility.
  

 9                       CROSS-EXAMINATION
  

10   BY MR. VETNE:
  

11        Q.   I'm not sure I quite followed the question and
  

12   answer between you and Bill Schiek, so maybe I can put
  

13   it in terms that I can understand.
  

14             Quota and overbase revenues, which you
  

15   analyzed, are the product of classified prices charged
  

16   to handlers times the pounds of milk used by those
  

17   handlers in each class, correct?
  

18        A.   I believe that's true, that's correct.
  

19        Q.   That is correct.  So you start out with a unit
  

20   of money generated by sales of milk of dairy farms,
  

21   correct?
  

22        A.   That's correct.
  

23        Q.   Okay.  Now, let's take it to the next step.
  

24   All of that money generated by the sale of milk at
  

25   classified prices times the volume of milk is then
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 1   transferred to dairy farmers one way or another,
  

 2   correct?
  

 3        A.   I believe so, that's correct.
  

 4        Q.   Okay.  So each month, those total proceeds
  

 5   contribute to the California gross domestic product,
  

 6   correct?
  

 7        A.   That's correct, the total, that's right.
  

 8        Q.   The total does?
  

 9        A.   That's correct.
  

10        Q.   And if you take that total and give an even
  

11   share per hundredweight to all California dairy farmers,
  

12   the same total amount of money is spent in California,
  

13   the same gross domestic product flows from processors to
  

14   farmers to local economies, correct?
  

15        A.   That's correct.
  

16        Q.   Okay.  And if you take that money and divvy it
  

17   up in different proportions than evenly to everybody,
  

18   the net result is the same total amount of money flows
  

19   from processors to farmers to local economies, correct?
  

20        A.   Not correct.
  

21        Q.   Not correct?
  

22        A.   Because it would be different -- if you're
  

23   divvying it up differently into different counties, the
  

24   impacts would be different in the different counties,
  

25   depending upon what the distribution is.
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 1        Q.   I didn't get there yet, Mr. Hatamiya.
  

 2        A.   Well --
  

 3        Q.   I asked you the question about the total
  

 4   California economy.
  

 5        A.   The total you're correct.
  

 6        Q.   The total.  So --
  

 7        A.   That's correct.
  

 8        Q.   -- whether it's divvied up quota, overbase,
  

 9   blend, or whatever, the gross domestic product
  

10   contribution from the sale of milk to California, it
  

11   makes no difference whether there's quota or not, but it
  

12   does make a difference within specific counties?
  

13        A.   That's correct.
  

14        Q.   That's correct.
  

15             And so look at that difference in -- in
  

16   specific counties.  You have -- in order to get the
  

17   county level gross domestic product or addition in
  

18   value, you have essentially assumed for each county that
  

19   if you didn't have quota, all of the revenue in that
  

20   county would be overbase and therefore quota is an
  

21   expression of additional revenue in that county?
  

22        A.   No, that's an incorrect characterization.
  

23        Q.   That is incorrect.
  

24        A.   That's incorrect.
  

25        Q.   Why is that incorrect?
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 1        A.   It's incorrect because what I did, and -- and
  

 2   I'll point this out again very specifically, what I took
  

 3   a look at was a point in time in 2014, what did the
  

 4   quota payments provide to the specific counties?  I'm
  

 5   not taking a look at anything else beyond that.  And so
  

 6   that was just the impacts of those quota payments, the
  

 7   quota payment investments.  So that's exactly what it
  

 8   was, no more, no less.
  

 9        Q.   Okay.  But I -- tell me where my thinking is
  

10   wrong.  If I'm thinking in terms of job creation, my
  

11   mind turns to, oh, we got new money, let's create some
  

12   jobs, and thinking in terms of spending, oh, there's
  

13   more money flowing in from some source, it's going to
  

14   local drugstores and farm supply.  So -- so why is your
  

15   analysis not an analysis of the kind of thing you would
  

16   do with new money?
  

17        A.   Well, because, again, it's -- it's the
  

18   constant ability for quota owners to receive those
  

19   payments, and if you take a look at probably
  

20   historically just with the shift of quota ownership as
  

21   we've seen, but if you take a look at what it currently
  

22   is, that value is going to those counties specifically,
  

23   and so those benefits -- if you take quota away, the
  

24   benefits of that quota payment into that county could go
  

25   away.  Let me -- let me -- let me focus specifically --
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 1        Q.   Let me --
  

 2        A.   Please, Mr. Vetne, please.
  

 3        Q.   Could go away.  Let's say it does go away,
  

 4   let's just say it goes away because those farmers are
  

 5   receiving a market wide, state wide blend price.
  

 6        A.   Well, that's presuming that they're still in
  

 7   business after the quota goes away and they write off
  

 8   the losses that are on their books.  Let's not forget
  

 9   that quota, again, is an investment, a capital
  

10   investment that provides a steady stream of income, but
  

11   in addition to that, it provides the ability for them to
  

12   leverage that for lending capabilities, for operational
  

13   benefits to run their dairies.
  

14             And I've had many dairy farmers that own
  

15   significant amounts of quota who I've talked to, they
  

16   said -- who have told me that if quota goes away, they
  

17   go out of business.  And so in those dairies in high
  

18   quota owning countries, that could have a huge impact
  

19   upon that specific country.
  

20             Now, collectively in aggregate, does that
  

21   impact the state?  Maybe not.  But to that county, it
  

22   certainly does.
  

23        Q.   Okay.  I -- we may talking apples and oranges,
  

24   or as Gilbert and Sullivan once said, "Things are seldom
  

25   as they seem, skim milk masquerades as cream."
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 1        A.   You lost me there.
  

 2        Q.   Okay.  Apples and oranges.  I just had to get
  

 3   Gilbert and Sullivan.
  

 4             Okay.  So in the aggregate, there is no added
  

 5   GDP, and then you said, yeah, but it has an effect in
  

 6   counties, and I think you said that in -- in some
  

 7   counties, it does add more than a blend price would add?
  

 8        A.   It would add more than a blend price?  I don't
  

 9   know if I said that.
  

10        Q.   Okay.  It affects counties differently?
  

11        A.   It affects counties differently because of the
  

12   percentage of quota of their production as its owned.
  

13   We can go back to there are a number of counties, San
  

14   Diego, for example, even though it's a small dairy
  

15   producing county has over 75% of their milk is covered
  

16   by quota.  I think Marin County was over 60%.  So some
  

17   of these counties could have a very highly negative
  

18   impact if quota went away.
  

19        Q.   Exactly.
  

20        A.   Now, collectively, I would agree with you.
  

21   Maybe collectively the aggregate GDP doesn't change, but
  

22   in some of the counties it does, but in this state,
  

23   having been the Secretary of Commerce in the State of
  

24   California, this is where we have our major problems, in
  

25   our local, especially rural communities.  And I think
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 1   that that's part of the point I was trying to drive home
  

 2   is that quota has a very important value to some of
  

 3   these communities.
  

 4        Q.   Okay.  In order to identify those counties or
  

 5   communities where quota has a net positive impact on the
  

 6   economy that would not exist if it were simply a blend
  

 7   price, would it be fair to say that you would look to
  

 8   see whether producers in that county owned quota in
  

 9   greater proportion to the statewide average of producers
  

10   to production?
  

11        A.   That's correct.
  

12        Q.   Okay.
  

13        A.   That would be one way of looking at it,
  

14   absolutely.
  

15        Q.   Okay.  And -- and -- and then, you can take
  

16   that one step further and say here is a contribution to
  

17   the economy of that state, say San Diego, that county?
  

18        A.   County, right.
  

19        Q.   San Diego that would go away if everybody got
  

20   a blend price instead of quota and overbase?
  

21        A.   Well, again, you're presuming that all they do
  

22   is accept the blend price and they stay in business.  It
  

23   gets away from the point that I was making of the value
  

24   of the quota investment, and that's -- that -- that
  

25   cannot be ignored through this whole progress, and
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 1   that's why I made the argument up front and I had the
  

 2   economic impact at the end.  So I just want to drive
  

 3   that point home, it's the investment component of quota
  

 4   that's important to many dairy farmers across the state.
  

 5        Q.   Okay.  My question asked about contributions
  

 6   to the local economy, which is the point you make, the
  

 7   table on page 18 and 19, and your answer instead of
  

 8   contributions to the local economy shifted to investment
  

 9   value, and I'll get to that, but let's get to my
  

10   question.
  

11             If you want to measure the contribution --
  

12        A.   Sorry, I'm not waving you away, I've got a fly
  

13   flying around, sorry.
  

14        Q.   Okay.  I won't take it personally.
  

15             JUDGE CLIFTON:  Let's -- let's take just a
  

16   five-minute stretch break.  It's 3:40.  Please be ready
  

17   to go again at 3:45.  And I'm hoping that the great
  

18   hunter, Dr. Schiek --
  

19             THE WITNESS:  Dr. Schiek.
  

20             JUDGE CLIFTON:  -- would help me with this
  

21   fly.
  

22             All right.  Be back at 3:45.
  

23             (Whereupon a break was taken.)
  

24             JUDGE CLIFTON:  We're back on record at 3:48.
  

25             Mr. Vetne, you may resume.
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 1   BY MR. VETNE:
  

 2        Q.   Okay.  Is there anything in Exhibit 54, the
  

 3   analysis, your prepared analysis, that will help a
  

 4   decision-maker to identify those communities, those
  

 5   counties, one relative to another, that get a net
  

 6   benefit from the existence of quota versus no quota
  

 7   plan?
  

 8        A.   I made reference to that just in the -- I
  

 9   think, let me turn to that page.  It's a section that I
  

10   speak about, the counties that have larger percentages
  

11   of quota ownership.  I can't recall exactly where that
  

12   is.  I think it's after -- it's after Table -- after
  

13   Table 3, and I'm not certain if it's on your page 11 or
  

14   12.  It's actually later than that.  It's on page 13,
  

15   middle of the page.  Again, I just made reference to it,
  

16   I didn't highlight it any further than to go on to take
  

17   a look at the economic impacts per county.
  

18        Q.   Okay.  But so far we're in agreement that some
  

19   counties have a -- a net benefit from the existence of
  

20   quota and some counties have not a net benefit?
  

21        A.   No, I think all counties that have quota
  

22   have -- have a net benefit.
  

23        Q.   Okay.
  

24        A.   So your -- I'm not certain on your
  

25   characterization, but if you have quota, you have a
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 1   benefit.
  

 2        Q.   Okay.  All counties where there is one quota
  

 3   holder, and that's the extra stream produced -- income
  

 4   stream produced by those quota holders?
  

 5        A.   That's correct.  And, Mr. Vetne, I'm glad
  

 6   you -- you characterized that way, because it is -- it's
  

 7   an extra income stream.  It's an asset investment, and
  

 8   that extra stream of income allows that dairy quota
  

 9   owner to not only -- he could have better leverage
  

10   because of that income stream for -- for bank lending if
  

11   it allows him to pay his supplier of feed, it allows him
  

12   to pay his veterinarian, it allows him to do a lot of
  

13   things with that money that he gets by that added income
  

14   stream.
  

15        Q.   I understand.  And I'm -- I'm still sort of
  

16   referring to page 18 and 19 of your statement, which
  

17   asserts gross domestic problem -- product benefit per
  

18   county, not asset value and income stream to the farmer,
  

19   county benefit, and I expect that response to a lot of
  

20   my questions, but try to listen carefully to the subject
  

21   of my questions, and I'll get to the asset value at some
  

22   point.
  

23             Other than identifying some counties, you have
  

24   nothing in your paper that would help provide an
  

25   objective and quantitative analysis of those counties to
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 1   their local gross domestic product product, positive or
  

 2   neglect, by the existence of quota in those counties?
  

 3        A.   No.  I disagree with that characterization.  I
  

 4   believe Table 6 outlines that very specifically as to
  

 5   the impacts of quota ownership.
  

 6        Q.   As to the impact of quota ownership versus
  

 7   there being no quota in that county at all?  Is that
  

 8   right?  Basically the comparison --
  

 9        A.   There is no comparison.  It's the statement of
  

10   economic impact of annual return on dairy quota
  

11   investment in California and the various counties in
  

12   2014.  So there's not versus anything, it's a statement
  

13   of what occurs with quota payments in those counties.
  

14        Q.   If nobody in those counties owned quota, there
  

15   would be zero --
  

16        A.   That's correct.
  

17        Q.   -- zero economic impact?
  

18        A.   That's correct.  But all of those counties do
  

19   own some quota.
  

20        Q.   All own some?
  

21        A.   That's correct.
  

22        Q.   So the comparison is here's -- here's what
  

23   happened because there's quota in this county versus no
  

24   quota in this county?
  

25        A.   There's no comparison.
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 1        Q.   There is no comparison.
  

 2        A.   Again, there's no comparison.  It's a
  

 3   statement of this is what happens with quota.
  

 4        Q.   So quota is not added revenue over overbase?
  

 5        A.   Added revenue?
  

 6        Q.   Over overbase?
  

 7        A.   I guess you could characterize it as that --
  

 8        Q.   Okay.  So --
  

 9        A.   Yes.
  

10        Q.   -- overbase would be the zero starting point,
  

11   and you're analyzing in -- in that table on page 18 and
  

12   19 the revenue added by quota?
  

13        A.   The revenue provided by quota, that's
  

14   corrected.  And, again, I don't characterize it the way
  

15   you did.  It's provided by that quota investment.  Let
  

16   me go back to the -- the title of that table, Mr. Vetne,
  

17   it's very clear what it states.
  

18        Q.   Exhibit 55.  Exhibit 55 simply illustrates
  

19   over time, fairly short period of time the -- the
  

20   revenue change to farmers with and without quota,
  

21   correct?
  

22        A.   That's one way of characterizing it, that's
  

23   correct.
  

24        Q.   Okay.
  

25        A.   It's the decision process, it's a flow chart
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 1   of decision making of just one example of a mix of a
  

 2   blend price and where it would get you.
  

 3        Q.   Okay.  Would you agree with -- with me that in
  

 4   most counties other than those where there's a
  

 5   disproportionately large percentage of production
  

 6   represented by quota, that in most counties the gross
  

 7   domestic product would increase if everybody received a
  

 8   milk blend price?
  

 9        A.   That's a possibility.
  

10        Q.   Isn't it -- isn't it an absolute certainty?
  

11        A.   Nothing is an absolute certainty when it comes
  

12   to economics.
  

13        Q.   If -- if the prices everybody gets paid on
  

14   average for a unit of milk is greater as it would be in
  

15   Exhibit 55, a blend price, except for a few counties,
  

16   wouldn't the gross domestics product of those countries
  

17   improve over that which you have represented on page 18
  

18   and 19?
  

19        A.   There's certainly a possibility, that's
  

20   certainly right.
  

21        Q.   Well, why is it just a possibility?
  

22        A.   Because --
  

23        Q.   Tell me why it's not.
  

24        A.   Because, Mr. Vetne, in economics there are
  

25   many different factors that -- that -- that ultimately
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 1   impact a final outcome.  And if you're asking me to
  

 2   forecast what's happening, I would not be sitting here
  

 3   today because I'd be a billionaire living on -- on -- on
  

 4   the coast if I knew how to do that.  So there are a lot
  

 5   of different factors, so I can't with precisely say it's
  

 6   going to be larger because there are going to be
  

 7   negative impacts.  What happens to those farms that have
  

 8   a large percentage of quota ownership --
  

 9        Q.   Yes.
  

10        A.   -- let's say in Tulare County.
  

11        Q.   Yes.
  

12        A.   They may go out of business.
  

13        Q.   Yes, they may.  And where do their cows go?
  

14        A.   I don't know where the cows go.
  

15        Q.   Where do the cows go mostly now when farms go
  

16   out of business?  They go to other farmers, correct?
  

17        A.   That's one -- one aspect, certainly.
  

18        Q.   Do you know?  Do you know what -- what happens
  

19   to farmers in California?
  

20             MS. OLIVER THOMPSON:  Your Honor, I'm just
  

21   going to object to Mr. Vetne's manner of questioning at
  

22   this point.  I think he's getting a little argumentative
  

23   with the witness.  There's a lot of interrupting.  And I
  

24   I'm sure the court reporter would also appreciate it if
  

25   everyone would slow it down.

2364



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1             JUDGE CLIFTON:  Thank you.
  

 2             MR. VETNE:  I agree.
  

 3             JUDGE CLIFTON:  Yeah.
  

 4             THE WITNESS:  Thank you.  Thank you.
  

 5             JUDGE CLIFTON:  I -- I do think your
  

 6   hypothetical did not have enough variables, but I'm not
  

 7   asking you to supply them.  I'd like you to ask a whole
  

 8   different question.
  

 9             THE WITNESS:  Thank you, Your Honor.
  

10             MR. VETNE:  And, Your Honor, I apologize.
  

11   BY MR. VETNE:
  

12        Q.   I always instruct people don't -- there's only
  

13   one instruction, pause between the question and answer.
  

14   Think of nothing else, just pause.  And I forgot my own
  

15   instruction.  I'm sorry.
  

16             In your Exhibit 54, you use the word
  

17   "investment" several times, and you appear to equate,
  

18   make synonymous the terms "investment" and "value."  Am
  

19   I reading that incorrectly?
  

20        A.   They're not equated to -- together.  It's
  

21   certainly a part of -- the value of quota is its
  

22   investment, that's for certain.
  

23        Q.   Well, for example, bottom of page 14, you're
  

24   using current quota value per SNF pound, underscored,
  

25   the total value of quota owned it 1.164 billion.  And
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 1   then you conclude, underscored, again, "By any measure,
  

 2   this is a substantial financial investment."  Am I wrong
  

 3   in attributing to you an effort to make synonymous the
  

 4   words "value" and "investment"?
  

 5        A.   No, I think in this instance that is correct.
  

 6        Q.   Okay.  But you would agree with me that the
  

 7   current quota price for most quota out there is not the
  

 8   value paid for it?
  

 9        A.   Please restated that again.  I'm not --
  

10        Q.   You would --
  

11        A.   -- sure I would agree with that statement.
  

12        Q.   Well --
  

13        A.   Because people have paid $525.
  

14        Q.   That's why I said most.  Most --
  

15        A.   I don't know -- that's not calculated, so I
  

16   can't make that judgment at this point.
  

17        Q.   You would agree to me that there is
  

18   substantial quota out there that is owned for which the
  

19   holders paid less than $525 per pound?
  

20        A.   That's a possibility.  I don't know the answer
  

21   to that.
  

22        Q.   You don't know that?
  

23        A.   I didn't calculate that, no, I did not.
  

24        Q.   Did you look at CDFA data to determine
  

25   historical prices?
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 1        A.   I looked at the historical prices, but it
  

 2   doesn't track completely because of the proprietary
  

 3   nature of that quota ownership, so it's -- it's
  

 4   virtually impossible to determine what folks pay for it
  

 5   over time, because much of that quota may have been sold
  

 6   again, bought again, sold again, so it's impossible to
  

 7   determine what that value is.
  

 8        Q.   So you don't know what the investment was?
  

 9        A.   That's correct.
  

10        Q.   Okay.  You do agree that at least some of it
  

11   out there, maybe a small percentage, there was zero
  

12   investment because it was given originally?
  

13        A.   That's correct.  If anything is out there that
  

14   was initially allocated back in 1969, it had zero value
  

15   at that time.  I'm sorry, zero cost, it shouldn't say
  

16   zero value.  It has value because it provides a steady
  

17   stream of income.
  

18        Q.   Zero -- the investment, that was my question.
  

19        A.   That's right.  The investment was zero.
  

20        Q.   I didn't use word "value" at the beginning, I
  

21   used "investment" at zero.
  

22        A.   Yes, you did.
  

23        Q.   Okay.
  

24             JUDGE CLIFTON:  I think something -- that
  

25   there was a cost.  There was a compromise.  People did
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 1   agree to a blend price instead of the higher price they
  

 2   were getting for their Class I milk, so I'm not sure you
  

 3   can say there was no cost to the beginning of quota.
  

 4             MR. VETNE:  The word was "investment."
  

 5   BY MR. VETNE:
  

 6        Q.   The -- the quota, which I believe had value
  

 7   from its inception, was provided to some producers
  

 8   without having to pay for it, and that was a result of
  

 9   comprise in the process of legislation.  Would you agree
  

10   with that?
  

11        A.   Yes, I would agree with that.
  

12        Q.   The purchase the quota entire -- entitles the
  

13   owner thereof to a steady stream of income of 19.5 cents
  

14   per SNM -- F pound held, correct?
  

15        A.   Yes.
  

16        Q.   In that respect, it's much like an annuity,
  

17   you pay a certain amount for a certain stream of income;
  

18   is that correct?
  

19        A.   Similar to annuity, it's a little different
  

20   than that, but you do get a steady stream of income,
  

21   that's correct.
  

22        Q.   It's a little bit different in -- in the risks
  

23   and conditions of payments, correct?
  

24        A.   That's correct.
  

25        Q.   One of the conditions for that payment of a
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 1   steady stream of income is that you operate a dairy farm
  

 2   and produce milk containing SNF at least equal to the
  

 3   volume of quota you own?
  

 4        A.   That's correct.
  

 5        Q.   And if you don't do so for a period of time,
  

 6   you lose your quota?
  

 7        A.   That's correct.
  

 8        Q.   And the risk factor would -- would -- would be
  

 9   considered in any investment is some of the things you
  

10   talked about before, golly, is there going to be a quota
  

11   program in the future if a Federal order comes in,
  

12   that's -- that's a risk analysis, that makes it
  

13   different from a straight annuity?
  

14        A.   I would agree, yes.
  

15        Q.   Given that quota provides a predictable and
  

16   steady stream of income, and you noted that the value of
  

17   quota has gone up in recent years, would it not be
  

18   rational to conclude or at least look to see whether the
  

19   value of quota is directly related or inversely related
  

20   to interest rates?
  

21        A.   That would be one factor, yes.
  

22        Q.   Would it not be true that the cost of an
  

23   annuity for a steady stream of income is higher when
  

24   interest rates are lower?
  

25        A.   I believe that's true.
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 1        Q.   Okay.  And you referred to quota as being
  

 2   sometimes treated as a tangible and sometimes intangible
  

 3   asset by financial institutions.
  

 4        A.   That's correct.
  

 5        Q.   All right.  An annuity falls into which
  

 6   category, tangible or intangible?
  

 7        A.   I don't know, that's a good question.
  

 8   Probably a tangible asset.
  

 9        Q.   By the way, do you know whether the income
  

10   stream from quota is treated the same way annuity income
  

11   is?
  

12        A.   I don't know that.
  

13        Q.   You don't know that.
  

14             I meant for tax purposes, if -- if --
  

15        A.   That's a question for the CPA.  That was not
  

16   one I raised with them.
  

17        Q.   Okay.  But you did testify as to the local,
  

18   state, and federal tax revenue impacts of quota
  

19   ownership, you should have some knowledge of how it's
  

20   taxed.
  

21        A.   Aside from the -- those are resulting
  

22   expenditures, Mr. Vetne, that's not about quota
  

23   ownership itself.  That's what -- that's the dollar
  

24   that's spent paying for the feed, paying for the water,
  

25   paying for the energy, and that's what -- the way it
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 1   works through the economy.
  

 2        Q.   Okay.  So none of -- none of your analysis,
  

 3   then, includes the extra for the producer in work
  

 4   herself, the -- the income reported as a result of
  

 5   quota --
  

 6        A.   No.
  

 7        Q.   -- and the expenditure from quota as taxed to
  

 8   that quota holder?
  

 9        A.   Yes, it does include that.
  

10        Q.   It does include that?
  

11        A.   It does include that.
  

12        Q.   But you don't know how it's taxed?
  

13        A.   I don't know exactly how it's taxed, no, I do
  

14   not.
  

15        Q.   Do you know when quota is used to leverage or
  

16   encourage a bank loan and maybe offer it as collateral
  

17   how a bank might look to that collateral to satisfy its
  

18   loan if there's a problem with the loan?
  

19        A.   As I think I mentioned in my testimony, each
  

20   financial institute has a different aspect, even within
  

21   financial institutions they take a look at quota
  

22   ownership differently, so it varies from bank to bank,
  

23   so I would imagine you'd have to ask a specific bank
  

24   allow they look at that.
  

25        Q.   I'm not asking how they looked at when they
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 1   loan money, I'm asking how they look at when they have
  

 2   to collect an overdue account.  The -- the bank can't
  

 3   take the quota and hold it because they're not a farmer,
  

 4   correct?
  

 5        A.   That's correct.  That's correct.
  

 6        Q.   So do you know whether they would have, like,
  

 7   power of attorney to be able to sell that to another
  

 8   farmer?
  

 9        A.   One of the things that the banks did mention
  

10   to me, that quota ownership is traceable, and so that
  

11   they -- they can follow it, they know if a farmer
  

12   decides to sell it, that it's a traceable asset, so in
  

13   that sense, they're able to follow it.  And it's not
  

14   exact -- some -- some consider it collateral, in that
  

15   case, they'll be able to be repaid, and others don't
  

16   consider it collateral, but they say it's next to
  

17   collateral, it's close, so they can follow that -- that
  

18   income stream.  So, again, it varies from -- from -- I
  

19   don't want to speak on behalf of the banks, that's why I
  

20   gave a wide range of how they -- they handle it.
  

21        Q.   Okay.  Would you agree with me that if
  

22   California did not have a quota/overbase system but
  

23   instead had simply a market wide blend price as happens
  

24   in month four or five of your Exhibit 55, that a lot of
  

25   the dairy farmers that borrow from financial
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 1   institutions would have a better stream of income to
  

 2   present to their bank because their -- their market wide
  

 3   blend price would be higher than their overbase price or
  

 4   a low combination of quota and overbase?
  

 5        A.   That -- that may be the case in the short
  

 6   term, but in the long term, let's keep in mind they lose
  

 7   that capital asset.  That asset is a stream of income
  

 8   that's assured today.  That's not -- what you're talking
  

 9   about is not assured tomorrow.  So that long-term
  

10   investment of -- of quota is assured in perpetuity if it
  

11   continues, and so that is that what they rely upon and
  

12   that, again, is the capital investment that's so
  

13   important to the borrowing leverage, so important to
  

14   their operational costs.  I hate to keep repeating these
  

15   factors, but these are very important that not only
  

16   dairy farmers have shared with me, but financial
  

17   institutions have also shared with me.
  

18        Q.   It's a stream of income that overlays a blend
  

19   price or a market price for milk which goes up and down
  

20   and the quota portion goes up and down with it, correct?
  

21        A.   Quota portion moves up and down with it?
  

22   Isn't it -- it's usually constant.
  

23        Q.   No, the quota portion is constant --
  

24        A.   Right.
  

25        Q.   -- it moves and up down with variable
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 1   marketplaces.  There are times when -- when the market
  

 2   wide blend, and therefore the overbase price is -- is
  

 3   low, and there are times when cheese prices go up way
  

 4   high, and everybody's price goes way high like it did in
  

 5   2014.  The -- the quota portions moves in and down with
  

 6   underlying overbase price or market price?
  

 7        A.   I would agree, that's true.
  

 8        Q.   Okay.  And it's the total income stream that
  

 9   banks look to?
  

10        A.   That's one factor, but again, a major factor
  

11   is the steady stream that's provided by quota.  And
  

12   that -- if that's gone, that's one factor that's -- that
  

13   is a factor that the quota owner will not have, and so
  

14   that has a major impact.
  

15        Q.   If a bank could look at Exhibit 55 and see
  

16   based on your analysis that this producer who owns 25%
  

17   quota is going to have an improved price in the future,
  

18   whatever that up and down movement of the market is, in
  

19   perpetuity that blend will be better than it would have
  

20   been with quota, isn't a bank going to look at that as a
  

21   better income stream?
  

22        A.   I can't answer you what --
  

23        Q.   You don't know.
  

24        A.   -- the bank is going to look at.
  

25        Q.   Again, I forgot to pause.
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 1             Mr. Hatamiya, you -- you prepared your -- your
  

 2   paper, which is marked as Exhibit 54, at the request of
  

 3   the proponents, the three cooperatives, correct?
  

 4        A.   That's correct.
  

 5        Q.   When were you retained to do this work?
  

 6        A.   I believe it was in August of this year.
  

 7        Q.   And what is the remuneration you are being
  

 8   paid for preparing this report and preparing the
  

 9   exhibits?
  

10        A.   I am being paid by an hourly rate of $350 an
  

11   hour.
  

12        Q.   Okay.  And how many hours have you put in so
  

13   far?
  

14        A.   I'm not certain exactly.
  

15        Q.   How much have you been paid so far?
  

16        A.   I've been paid a little over $10,000.
  

17        Q.   Do you have an estimate of what you will be
  

18   paid before the --
  

19        A.   I do not have an estimate.
  

20        Q.   Did representatives of the -- any
  

21   representative or representatives of the -- the
  

22   individual or representative of the three proponent
  

23   cooperatives make any suggestions in any draft
  

24   portion -- draft version of Exhibit 54?
  

25        A.   Any suggestions?
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 1        Q.   Suggestions for additions?
  

 2        A.   No.
  

 3        Q.   I may be almost done here.
  

 4             Oh, Exhibit 55 is your intention to provide an
  

 5   illustration using simple numbers of the decision points
  

 6   and how they get there in USDA's preliminary economic
  

 7   analysis, correct?
  

 8        A.   That is correct.
  

 9        Q.   And your analysis includes a pool with ten
  

10   individual dairy farmers making individual decisions on
  

11   whether to remain in the quota pool, correct?
  

12        A.   That is correct.
  

13        Q.   Now, with respect to, say, eight of those ten
  

14   dairy farmers, we'll further assume that they -- they
  

15   represent a membership and cooperative associations of
  

16   dairy farmers who own quota.  Are you aware that
  

17   cooperatives in their relations with dairy farmers may
  

18   decide to pay those farmers on the basis of quota
  

19   ownership, non-quota ownership, or any method they
  

20   choose?
  

21        A.   Am I aware?  No, I'm not aware of that.
  

22        Q.   You're not aware of that?
  

23        A.   No.
  

24        Q.   Okay.  So you're not aware of whether
  

25   cooperative associations may have an influence, great or
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 1   small, in the decision purported to be exemplified in
  

 2   Exhibit 55 of departure from quota?
  

 3        A.   Can you restate that question?
  

 4        Q.   The question is you're not aware of
  

 5   cooperatives having any influence, great or small, in
  

 6   those decision points?
  

 7        A.   No, I am not aware.
  

 8        Q.   And you're not aware of how money flows from
  

 9   the pool through cooperatives to their dairy farmer
  

10   members?
  

11        A.   No, I am not.
  

12        Q.   Okay.  Go with me once more to Exhibit --
  

13   Table 6, which is on my pages 18 and 19 of my version of
  

14   Exhibit 54.  Now, the second column, which is labeled
  

15   "investment," see that?
  

16        A.   Yes.
  

17        Q.   Okay.
  

18        A.   Uh-huh.
  

19        Q.   That investment represents roughly the current
  

20   value of quota times the -- the amount of quota at 19.5
  

21   cents per pound?
  

22        A.   Mr. Vetne, I'm -- I apologize again, it goes
  

23   across.  That column should say "Annual Return on Quota
  

24   Investment," just not "investment."  If you go back to
  

25   page 18, that's the full title.
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 1        Q.   Oh, "Annual Return on Quota Investment," I
  

 2   see.
  

 3        A.   That's correct.
  

 4        Q.   Okay.  So that's not the investment, the
  

 5   investment is not on here?
  

 6        A.   That's right, it's not on here.
  

 7        Q.   It's not on here.  The investment is $.195,
  

 8   and the first column with numbers is $.195 times the
  

 9   amount of quota SNF in each county?
  

10        A.   That's correct, on an annual basis.
  

11        Q.   Okay.  So let's say the legislature in its
  

12   wisdom were to decide that $.195 isn't enough, let's
  

13   double it to $.39, you would agree that if the
  

14   legislature so did, the -- the -- the numbers in the
  

15   investment column would go up?
  

16        A.   That's correct.
  

17        Q.   And gross --
  

18             MR. VLAHOS:  Excuse me.  Excuse me.  The
  

19   investment column?
  

20             JUDGE CLIFTON:  Actually the "Annual Return on
  

21   Quota Investment."
  

22             MR. VETNE:  "Annual Return on Quota
  

23   Investment," that's correct.
  

24             THE WITNESS:  That's what I thought
  

25   Mr. Vetne --
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 1   BY MR. VETNE:
  

 2        Q.   Yeah.
  

 3        A.   -- was referring to.  Yeah, I was.  Yeah.
  

 4        Q.   The first column with numbers.
  

 5             And correspondingly, the overbase payments
  

 6   would have to go down because you have a finite pool of
  

 7   revenue, correct?
  

 8        A.   That's correct, too.
  

 9        Q.   Okay.  And by -- by your approach, the -- the
  

10   gross domestic product represented by quota, then,
  

11   would -- the counties would benefit from that, wouldn't
  

12   they, by their analysis?
  

13        A.   Would they benefit from that?
  

14        Q.   Yeah.  Because there's more quota revenue.
  

15        A.   Directly just to the quota, yes, they would
  

16   benefit just from quota payments.
  

17        Q.   Okay.  But there would be -- there would be --
  

18   if you look at the total pictures, sometimes counties
  

19   would -- would lose, because the overbase price would be
  

20   so much lower?
  

21        A.   That's -- that's a possibility.  I mean,
  

22   again, we have to look at it in aggregate as well.
  

23        Q.   Or -- or CDFA, without asking the legislature,
  

24   could double the amount, the volume of quota, and still
  

25   fix statutorily at 19.5 cents per pound, same -- same
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 1   thing would happen, the investment or money would
  

 2   double, overbase would go down, but you would still show
  

 3   a benefit?
  

 4        A.   I'm not certain that that's that simple.  I
  

 5   believe CDFA would increase the amount of quota, they
  

 6   haven't since 1991 for, I think, obvious reasons.  So I
  

 7   think your hypothetically is not realistic.
  

 8        Q.   It's how the numbers would work, whether
  

 9   realistic or not, correct?
  

10        A.   Well, I guess if you're asking
  

11   unrealistically, yeah, I guess that's correct, yeah.
  

12        Q.   Other than the documents that you mentioned in
  

13   footnotes and resources, CDFA, did you decide what to
  

14   look for in CDFA on your own or -- or were some
  

15   suggested to you?  Did you talk to CDFA people or to
  

16   proponents?
  

17        A.   No, these are all direct questions I had for
  

18   CDFA, and I went back and forth with them on what
  

19   available data there was.  I had an idea in mind what I
  

20   wanted to -- to analyze, and they were very helpful in
  

21   providing that data.
  

22        Q.   Okay.  Can you refer to something that lets us
  

23   know what the Cooperatives exactly asked you to do?
  

24        A.   What did they ask me to do?
  

25        Q.   Yes, specifically.  Is there -- is there
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 1   here -- here is your charge, here's what we request you
  

 2   to do?
  

 3        A.   My charge, I think I stated upfront, is to
  

 4   provide an independent analysis of the economic
  

 5   importance of the dairy industry in California, I laid
  

 6   this out in my testimony, as well as the value of quota.
  

 7   Those are -- that was my charge, and how I got there was
  

 8   my approach.
  

 9        Q.   On page 7 to 8, sentence beginning at the
  

10   bottom of page seven, "To best achieve this I surveyed a
  

11   range of California accounting firms, financial
  

12   institutions, and dairy farmers."  Did you engage --
  

13             JUDGE CLIFTON:  Now, if you're going to call
  

14   our attention to the statement at the bottom of page 7,
  

15   please don't leave out words.
  

16             MR. VETNE:  Okay.
  

17             JUDGE CLIFTON:  Either have him look at it and
  

18   then ask him a question or --
  

19   BY MR. VETNE:
  

20        Q.   Okay.  "To achieve this I surveyed a range of
  

21   California accounting firms that specialize in dairies;
  

22   a range of financial institutions that are major dairy
  

23   lenders; and a range of dairy farmers of varying sizes
  

24   and operations from across the state."  And I gave
  

25   verbal emphasis to the three things that I presented in
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 1   my shortened version of the question.
  

 2             Did you engage in any kind of statistical
  

 3   survey as we -- do you understand the process of
  

 4   surveying to get a statistical representative sampling?
  

 5        A.   I -- I did.  I mean, I do.  But in this case,
  

 6   you know, I took the information of CPA firms that would
  

 7   return my calls.  And the banks, I talked to I believe
  

 8   most of the major dairy lenders.  It just so happens I
  

 9   know many of the senior vice-presidents of those banks.
  

10        Q.   Okay.  So you talked to the people that would
  

11   talk to you?
  

12        A.   That's correct.
  

13        Q.   Okay.  And you said about 20 farmers?
  

14        A.   Yeah, about 20 farmers.
  

15        Q.   How did you choose those?
  

16        A.   I had some -- a list suggested by all the
  

17   dairy cooperatives as well as dairymen that I know from
  

18   longstanding relationships.
  

19        Q.   Were the farmers you talked to members of
  

20   cooperatives?
  

21        A.   That's what I just said.
  

22        Q.   Okay.  I mean, was that it?  Were they all
  

23   members of cooperatives?
  

24        A.   I'm not certain all of them were, but most --
  

25   I would say the majority were.
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 1        Q.   You don't know if any were nonmembers?
  

 2        A.   No, I don't.
  

 3        Q.   Oh, yeah.  On page 10 under subparagraph c,
  

 4   you have some characterizations of quota holdings.  You
  

 5   said quota does not require maintenance or veterinarian
  

 6   over time.  I think we already discussed the condition
  

 7   of -- of that.  To -- to maintain quota and receive the
  

 8   income stream, you must milk cows and solid nonfat from
  

 9   those cows must be marketed so that they're included in
  

10   the pool, correct?
  

11        A.   That's correct.
  

12        Q.   So to that extent, you need both maintenance
  

13   and vets to keep that asset alive?
  

14        A.   That is correct.  I -- I use that as you see
  

15   in quotes because that was a quote from one of my good
  

16   friends who's a dairy farmer.
  

17        Q.   Okay.  That's what the dairy farmer told you?
  

18        A.   He told me that.
  

19        Q.   Okay.
  

20        A.   That's exactly right.
  

21        Q.   And you would agree with me that maybe there
  

22   are a few conditions involving vets and maintenance
  

23   involved?
  

24        A.   There are many more conditions in that, that's
  

25   true.

2383



TRANSCRIPT OF PROCEEDINGS - VOLUME XI

 1        Q.   Among others?
  

 2        A.   Among others.
  

 3        Q.   That's all I have.  Thank you.
  

 4             JUDGE CLIFTON:  Thank you, Mr. Vetne.
  

 5             Before we decide what's next, I'd like to
  

 6   inquire, it's 4:25.  I know we have to leave this room
  

 7   because tomorrow we'll be in a different room.  Do we
  

 8   have a timetable as to when I should stop to enable that
  

 9   to happen?
  

10             MR. FRANCIS:  Will Francis from USDA.  I don't
  

11   think we have a hard deadline today to get out of this
  

12   room, so I think we have some flexibility.  It's just
  

13   tomorrow 9:00 o'clock we're in the other room, so we
  

14   have some flexibility today.
  

15             JUDGE CLIFTON:  All right.  Very good.
  

16             Then let me ask is there any more
  

17   cross-examination of Mr. Hatamiya?  Yes, there will be.
  

18   Yeah, a couple of you.  Okay.
  

19             So before we go there, is there anything else
  

20   that's also on the table that anyone wants to do today
  

21   to, for example, mop up some things that were left open,
  

22   and then -- and then also let me ask one more question.
  

23   Are we hoping to finish Mr. Hatamiya's testimony today?
  

24             MR. BESHORE:  Yes.
  

25             JUDGE CLIFTON:  We're hoping to do that also.
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 1   All right, then.
  

 2             Mr. Vlahos, if you would take the microphone.
  

 3             MR. VLAHOS:  Yes, Your Honor.  John Vlahos.
  

 4             There have been questions raised during Mr. --
  

 5   Mr. Erba's testimony about certain time limits contained
  

 6   in Sections 1051.55 and 1051.73, and through Dr. Erba,
  

 7   or I could make representations to the proceedings
  

 8   myself, there is some agreement that those time limits,
  

 9   the questions that were raised can be handled and
  

10   modified.
  

11             JUDGE CLIFTON:  Okay.  Good.  Great.  Some
  

12   agreement, I love that part.
  

13             MR. VLAHOS:  Yeah.
  

14             JUDGE CLIFTON:  All right.  Good.
  

15             And then about the transportation issue, did
  

16   you also work on that?
  

17             MR. VLAHOS:  Yes.  John Vlahos.
  

18             That's one of the sections I was referring to.
  

19             JUDGE CLIFTON:  Oh, okay.  Good.  So then
  

20   we'll address that tomorrow.  Do you want to?
  

21             MR. VLAHOS:  Unfortunately Dr. Erba will not
  

22   be here tomorrow, so I would like to do that today if we
  

23   could.
  

24             MR. BESHORE:  You can't do both.  You're not
  

25   going to get both.  You're not going to get both.  It's
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 1   4:30.
  

 2             JUDGE CLIFTON:  Well, if I -- if I
  

 3   interrupt --
  

 4             MR. VLAHOS:  It takes two minutes.
  

 5             JUDGE CLIFTON:  If I interrupt Dr. Hatamiya so
  

 6   that I can just deal with those leftover issues with
  

 7   Dr. Erba, I mean -- yes, Dr. Erba, that would be a good
  

 8   thing because I may not finish with Mr. Hatamiya today
  

 9   even if I try very hard.  So I think -- I think what I'd
  

10   like to do right now is interrupt Mr. Hatamiya, have
  

11   Dr. Erba come back to the stand -- or does he need to be
  

12   on the stand for you to tell us what the agreement is?
  

13             MR. VLAHOS:  I don't really think so.  If it's
  

14   all right, we can just make the representation what he
  

15   would be willing to do.
  

16             JUDGE CLIFTON:  All right.  Dr. Erba, will you
  

17   listen to Mr. Vlahos' representations so you can alert
  

18   me if you want to add anything.
  

19             DR. ERBA:  Very carefully.
  

20             JUDGE CLIFTON:  Very fine.
  

21             And, Mr. Vlahos, you may proceed.
  

22             MR. VLAHOS:  Yes, all right, Your Honor.
  

23             The first question arose as to Section 1051.55
  

24   sub (a) and sub sub (1).  A question was raised when the
  

25   words there appear, "On or before the 13th day" with --
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 1   can we make that change to add three days, make it "on
  

 2   and before the 16th day," and the answer to that is yes.
  

 3             The second question relates to Section
  

 4   1051.73, Payments to producers and to cooperative
  

 5   associations, and there we're talking about subsection
  

 6   (a) and subsection (1), which is dealing with partial
  

 7   payment.  And the language there talked about receiving
  

 8   by each producer on or before the 30th day of the month,
  

 9   and it was pointed out that February does not have 30
  

10   days, so to handle that, we have -- we suggest and are
  

11   willing to live with, "On or before the 30th day of the
  

12   month or the end of the month, whichever is sorter."
  

13   That covers February.  And that -- that is something we
  

14   would agree to.
  

15             JUDGE CLIFTON:  Is "shorter" the right word or
  

16   "earlier"?
  

17             MR. VLAHOS:  Earlier is better.
  

18             JUDGE CLIFTON:  Okay.  All right.  Good.
  

19             Does that deal with the transportation?
  

20             MR. VLAHOS:  No, we did that with 1051.55.
  

21             JUDGE CLIFTON:  With the 16th day?  Okay.  You
  

22   dealt with that.
  

23             MR. VLAHOS:  Yes.  Yes.
  

24             JUDGE CLIFTON:  All right.  And do you have
  

25   any agreement on my concern about the poor handler
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 1   having to send money out on the same day it comes in?
  

 2             MR. VLAHOS:  All we can say is we handle it in
  

 3   the same way that's already done in the same existing
  

 4   orders.  If it's a problem here, then it's a problem
  

 5   everywhere, I think.
  

 6             JUDGE CLIFTON:  Mr. Francis.
  

 7             MR. FRANCIS:  Will Francis, USDA.
  

 8             We have a witness that will introduce a table
  

 9   that explains that, and we can do that at any time.
  

10             JUDGE CLIFTON:  Oh, great.  Excellent.
  

11             MR. VLAHOS:  Great.
  

12             JUDGE CLIFTON:  All right.  Good.
  

13             Thank you very much, Mr. Vlahos.
  

14             MR. VLAHOS:  Thank you, Your Honor.
  

15             JUDGE CLIFTON:  All right.  That's very
  

16   helpful.
  

17             Dr. Erba, since you may not be here tomorrow,
  

18   do you want to add anything at this point about what
  

19   Mr. Vlahos gave us?
  

20             DR. ERBA:  Eric Erba.  Eric.  Eric Erba.
  

21   There we go.  Eric Erba, California Dairies.
  

22             Mr. Vlahos represented those, the two points
  

23   that I was going to speak to perfectly.
  

24             JUDGE CLIFTON:  Thank you.  All right.  I
  

25   appreciate that.
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 1             Let's return, then, to cross-examination of
  

 2   Mr. Hatamiya.  Who would like to go next?
  

 3             MR. ENGLISH:  Thank you.  Chip English.  And
  

 4   I'm hoping to keep this to two subjects, and I'm
  

 5   certainly not trying to keep Mr. Hatamiya here past 4:55
  

 6   when I think we normally quit.
  

 7                       CROSS-EXAMINATION
  

 8   BY MR. ENGLISH:
  

 9        Q.   So I think you've been lucky or unlucky enough
  

10   to have attended several days of this proceeding,
  

11   correct?
  

12        A.   That is correct.  Lucky, lucky enough.
  

13        Q.   And during that time, I think you heard some
  

14   of my examination of Dr. Erba on Friday; is that
  

15   correct?
  

16        A.   I believe so, yes.
  

17        Q.   And are you aware that in Co-op Proposal 1
  

18   that, as opposed to how the system works today, under
  

19   their proposal for a Federal order, milk from out of
  

20   state that is pooled under this order would receive this
  

21   non-quota blend price?
  

22        A.   To the extent of Dr. Erba' testimony on, I
  

23   believe it was Friday, yes, I'm aware of his testimony,
  

24   that's correct.
  

25        Q.   All right.  And to the extent that those
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 1   producers today receive a price that is higher than
  

 2   that, assume that that's the case, has your analysis
  

 3   taken into consideration the economic impacts on, say,
  

 4   the economies of Arizona or Nevada resulting from that
  

 5   change?
  

 6             MS. OLIVER THOMPSON:  Your Honor, just to
  

 7   interject and raise an objection.  This issue of the
  

 8   impact of -- to out-of-state producers is not -- it's
  

 9   beyond the scope of what Mr. Hatamiya's statement and
  

10   testimony was today.  I think he can answer probably
  

11   this question, but I just want to say, you know, going
  

12   beyond that would be inappropriate.
  

13             MR. ENGLISH:  I wasn't -- I wasn't going to go
  

14   beyond that.
  

15             MS. OLIVER THOMPSON:  Sure?  Because I don't
  

16   know what his answer is.
  

17             JUDGE CLIFTON:  Wait a minute now.  I don't
  

18   want you talking and walking away from the microphone,
  

19   it's too hard to capture.  What did you say?
  

20             MS. OLIVER THOMPSON:  I just -- I believe I
  

21   know what his answer will be.  And if examination is not
  

22   going to go beyond that, then I think we're good.
  

23             JUDGE CLIFTON:  All right.
  

24             MR. ENGLISH:  Stay here just in case, but I
  

25   don't think it's going to be.
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 1   BY MR. ENGLISH:
  

 2        Q.   So assuming the answer is what we think it is.
  

 3        A.   Mr. English, in answer to your question, no, I
  

 4   did not.
  

 5        Q.   Okay.  Thank you.
  

 6             And as promised, I am going to change
  

 7   subjects.
  

 8             So I'm going to try to -- I'm going to try one
  

 9   last time to get an issue that both Dr. Schiek and
  

10   Mr. Vetne tried to get at, and I'm trying to just do it
  

11   a slightly different way.  And this is the underlying
  

12   question of looking at Table 6, which starts on page 18
  

13   and goes over to 19, and I'm going to try to fold it up
  

14   here so that I can get the headings correct.  And -- but
  

15   I also want to compare it to your statement on pages 12
  

16   and 13 in Table 3.
  

17             And let me start with I think in response to a
  

18   question from Mr. Vetne, and I may -- it may have been
  

19   Dr. Schiek at the end -- that you did agree that as to
  

20   California, ignore the county data just for a moment,
  

21   I'm not saying it's not important, that as to
  

22   California, you would agree that the number of -- for
  

23   annual return on quota of 139,358,870 would match the
  

24   revenue stream less than a blend price available on
  

25   overbase, correct?
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 1        A.   Correct.
  

 2        Q.   Okay.  But then you indicated that
  

 3   nonetheless, there would be county-to-county impacts
  

 4   within that that wouldn't necessarily match up either to
  

 5   zero, correct?
  

 6        A.   That is also correct.
  

 7        Q.   But you would agree that since mathematically
  

 8   they all have to add up -- I take it that subject to
  

 9   some rounding and -- and I assume all the counties are
  

10   included, that all the county data from Tulare -- I'm
  

11   now looking at Table 6 on pages 18 and 19 -- that the
  

12   county data below the 139,358,870 all add up to
  

13   139,358,870 subject to rounding errors?
  

14        A.   That is correct.
  

15        Q.   Okay.
  

16             JUDGE CLIFTON:  I don't remember your
  

17   testimony that way.  It -- isn't there also some quota
  

18   that's not in the counties that you have in this table?
  

19             THE WITNESS:  No, this is inclusive,
  

20   Your Honor, of all quota.
  

21             JUDGE CLIFTON:  Okay.  All right.
  

22             MR. ENGLISH:  And I think, Your Honor, you are
  

23   thinking about the top ten counties.
  

24   BY MR. ENGLISH:
  

25        Q.   But just to be clear, Mr. Hatamiya, this
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 1   actually does include all the counties because some of
  

 2   them have been combined, but otherwise all the counties
  

 3   are included, correct?
  

 4        A.   That -- that is correct, Mr. English.
  

 5             JUDGE CLIFTON:  All right.
  

 6             THE WITNESS:  That's right.
  

 7             JUDGE CLIFTON:  Good.  Thank you.
  

 8             MR. ENGLISH:  Thank you, Your Honor.
  

 9   BY MR. ENGLISH:
  

10        Q.   All right.  So let me just look at Tulare for
  

11   a moment, and -- and I'm actually -- I'm going to ask --
  

12   I'm not going to ask you to run the math, I'm not going
  

13   to hand you to calculator and ask you to do it, I'm just
  

14   going to sort of run through the theory of what one
  

15   would do if I was interested in looking at, for the
  

16   County of Tulare, what the difference between a state
  

17   blend and overbase would be relative to your annual
  

18   return on quota.  Okay?  All right.  You're nodding yes.
  

19        A.   Yes.  Yes.
  

20        Q.   Okay.  Thank you.
  

21             So looking at page 12 for a moment for the
  

22   month of January 2015, you show 417,068.87 pounds of
  

23   quota SNF, correct?
  

24        A.   That's correct.
  

25        Q.   Okay.  And on page 13, you've got these
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 1   percentages for San Diego, Marin, Riverside, Sonoma,
  

 2   which are well above 50%, and then you've got some
  

 3   counties below 50, and that's Tulare.  Was this 14.8%
  

 4   for Tulare also for January of 2015?
  

 5        A.   No.  That was for -- yeah, I guess it was for
  

 6   20 -- 2015, that's correct.
  

 7        Q.   Okay.
  

 8        A.   It was, yes.
  

 9        Q.   So it -- it's apples to apples?
  

10        A.   It's apples to apples, that's correct.
  

11        Q.   Or skim milk to skim milk or cream to cream?
  

12        A.   Cream to cream, that's right.
  

13        Q.   So if you were to divide the line on page 12
  

14   for Tulare Quote SNF for 400 -- divide 417,068.67 by
  

15   14.8% on page 13 --
  

16        A.   Yes.
  

17        Q.   -- you could calculate the total pounds of
  

18   SNF, correct?
  

19        A.   That's correct.
  

20        Q.   And then if you do the total pounds SNF, you
  

21   could subtract from that the 417,068.87 to come up with
  

22   the overbase pounds?
  

23        A.   I believe that's correct, yes.
  

24        Q.   And then if you knew the blend price, the
  

25   state wide blend price for the month of January, you
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 1   could take that difference between the blend price and
  

 2   the overbase price, and multiply that by the overbase
  

 3   pounds that you calculated to find the number I was
  

 4   trying to get, correct?
  

 5        A.   That's correct.
  

 6             You are a mathematician as well, Mr. English.
  

 7        Q.   Not an economist.  Accounting.
  

 8             All right.  And that's all I have.  Thank you.
  

 9                       CROSS-EXAMINATION
  

10   BY MS. HANCOCK:
  

11        Q.   Nicole Hancock for the California Producer
  

12   Handlers Association and Ponderosa Dairy.
  

13             Mr. Hatamiya, in your analysis in Exhibit 54,
  

14   your state -- prepared statement, it says that you
  

15   conducted an independent and objective economic analysis
  

16   of the dairy industry to the state of California and to
  

17   examine the economic value of California's dairy quota
  

18   program.  That's what you've done here in this report?
  

19        A.   Yes, that's correct.
  

20        Q.   And did you evaluate any of the exempt quota?
  

21        A.   I did not.
  

22        Q.   Okay.  So when you report on the volumes of
  

23   quota that are contained in your report, it wouldn't
  

24   include any of the exempt quota in those calculations?
  

25        A.   That -- that is correct unless some of those
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 1   producers also had quota that was included among the
  

 2   number provided to me by CDFA.
  

 3        Q.   Okay.  So if they were holding regular quota,
  

 4   it would have been included, but the exempt quota was
  

 5   not included?
  

 6        A.   That's correct.
  

 7        Q.   Okay.  Would you agree with me that many of
  

 8   the conclusions in your report would also apply to
  

 9   exempt quota?
  

10        A.   Yes.  Without knowing the full volume of
  

11   exempt quota, I would agree that depending upon where
  

12   that's held in the state that -- that -- that certainly
  

13   could be true.
  

14        Q.   Okay.  Are you familiar with how exempt quota
  

15   works under the California state order system?
  

16        A.   No, not familiar.
  

17        Q.   Okay.  You were here for Dr. Erba' testimony
  

18   on Friday?
  

19        A.   I was.
  

20        Q.   Did you hear my cross-examination of him?
  

21        A.   I -- I did.
  

22        Q.   Okay.  And in that examination, I asked him
  

23   some questions about how regular quota -- how he
  

24   considered regular quota to be valuable under the
  

25   California state order system.  Did you hear that
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 1   discussion?
  

 2        A.   I believe I did.
  

 3        Q.   And if I'm understanding your testimony
  

 4   correctly, I think that it's consistent with what
  

 5   Dr. Erba said, that there is for regular quota a value
  

 6   that is attributed to the premium -- premium pricing
  

 7   that's received if you hold regular quota, that's one of
  

 8   the -- the values; is that right?
  

 9        A.   That's correct.
  

10        Q.   And another one of the values would be the --
  

11   the transferability valuation, the 525 is where it's
  

12   priced at today?
  

13        A.   That's also correct, right.
  

14        Q.   And then for exempt quota, he said that there
  

15   was actually an additional layer of economic value
  

16   because it's -- it's quota that was not subjected to the
  

17   pool.  Did you hear that?
  

18        A.   I do recall that, yes.
  

19        Q.   Okay.  If -- if there were -- if there was
  

20   exempt quota that would not be subjected to the pool,
  

21   would you agree that that would still hold an additional
  

22   layer of value as Dr. Erba testified?
  

23        A.   I believe so, yes.
  

24        Q.   And on page 6 of your report, on Exhibit 54,
  

25   the very last complete sentence says, "In fact,
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 1   paramount to any consideration of a California Federal
  

 2   Milk Marketing Order, FMMO, was the assurance that the
  

 3   quota program would not in any way be diminished or
  

 4   affected."  Do you see that?
  

 5        A.   I do.
  

 6        Q.   Do you understand that the exempt quota is
  

 7   part of that quota program?
  

 8        A.   I don't have a full understanding of that, no.
  

 9        Q.   Okay.  And that's why you haven't included it
  

10   in --
  

11        A.   That --
  

12        Q.   -- this?
  

13        A.   That's correct.
  

14        Q.   I'm going to turn to page 10 of Exhibit 54,
  

15   your statement.  And you're talking about some
  

16   "Characterizations of Dairy Quota Holdings by Dairy
  

17   Farmers in California" under Section 3.  And just so I
  

18   can -- in sum you're, talking about that quota owners in
  

19   California consider their quota to be an invaluable
  

20   asset because it gives them the ability to met their
  

21   cash flow and increasing -- meet cash flow requirements
  

22   and increasing costs of operation and some additional
  

23   pressures such as feed, labor, energy, water.  Do you
  

24   see that?
  

25        A.   Yes.
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 1        Q.   Would you agree with me that if -- if -- if a
  

 2   producer was not allowed to participate in the quota
  

 3   system but was forced to receive only the blend price
  

 4   for shipping milk into California, that they would
  

 5   suffer a disproportionate effect on being able to
  

 6   satisfied those increase pressures that you mentioned
  

 7   here on page 10?
  

 8        A.   I'm not -- you know, again, it's a
  

 9   hypothetical, I'm not certain about the cost, so if it's
  

10   a disproportionate share, I'm not certain.  They
  

11   certainly would have, you know, would have to deal with
  

12   that added cost, but a disproportionate share, I'm not
  

13   sure I can characterize it that way.
  

14        Q.   Okay.  That's -- that's fair.  I wasn't trying
  

15   to give you a loaded term in there.
  

16        A.   No, right.  I just don't have the numbers in
  

17   front of me to make that determination.
  

18        Q.   That's fair.  Let me say it a little bit
  

19   differently.
  

20             Are you -- is it fair to say that what you're
  

21   saying in subsection 3a and b is that the ability to
  

22   participate in the quota program gives the producers an
  

23   opportunity to help offset some of the increasing
  

24   challenges that they face under the current market
  

25   conditions, such as increasing feed, labor, energy,
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 1   water costs, cash flow needs, and costs, overall costs
  

 2   of operations?
  

 3        A.   Yes.
  

 4        Q.   Okay.
  

 5             JUDGE CLIFTON:  Mr. Hatamiya -- Hatamiya, will
  

 6   you please define for me "ability" as used in that
  

 7   statement.
  

 8             THE WITNESS:  Ms. Hancock's --
  

 9             JUDGE CLIFTON:  "Ability to participate."  Are
  

10   you talking about participation or are you talking about
  

11   an ability to participate?  And if you're talking about
  

12   ability, how do you define it?
  

13             THE WITNESS:  That's a very good question,
  

14   Your Honor.  I would define it as quota ownership or the
  

15   potential to own quota.  Because, again, as you look at
  

16   my characterization, this is based upon quota ownership
  

17   and investment in that quota.
  

18   BY MS. HANCOCK:
  

19        Q.   Thank you for that clarification.
  

20             And just to be clear, so when you -- when I
  

21   say ability to participate, I'm -- you're also talking
  

22   about non-quota holders that have the opportunity to
  

23   purchase or acquire quote -- quota, correct?
  

24        A.   That's correct, yes.
  

25        Q.   So even if they're not a quota holder today,
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 1   just having the ability to purchase that quota is what
  

 2   gives them an advantage to address some of the increased
  

 3   pressures in -- in the market today?
  

 4        A.   If in fact they can buy the quota at some
  

 5   future date, that's right.
  

 6        Q.   And then the corollary to that would be true
  

 7   as well, that if they could not purchase that additional
  

 8   quota but if the quota system remained in place, they
  

 9   wouldn't have that opportunity to meet some of those
  

10   rising needs?
  

11        A.   That's correct.  To some extent, again, based
  

12   upon the different factors we just talked about before,
  

13   I don't have it all in front of me, but absolutely that
  

14   would be part of that outcome.
  

15        Q.   I want to turn to page 13 of Exhibit 54, your
  

16   statement.  And I'm under subsect -- subsection C now,
  

17   the "Economic Value of Quota to the Dairy Farmer and the
  

18   Dairy Industry."  And in there you stated, "I have
  

19   calculated the total economic value of quota by county
  

20   and area and the entire state as follows," and then you
  

21   go on to have your Table IV chart.  Do you see where I'm
  

22   at?
  

23        A.   Yes.
  

24        Q.   Okay.  Would you agree with me that there
  

25   are -- there are values of quota that you cannot
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 1   quantify?
  

 2        A.   Values of quota that you can't quantify.  I
  

 3   would potentially agree to that, that's right, in terms
  

 4   of the value -- can you -- can you quantify the value
  

 5   that quota brings to a farmer in its leverage with
  

 6   lending institutions?  Can you quantify that value in
  

 7   its ability to -- to pay for inputs later on?  That's a
  

 8   very good question.  No, you don't quantify it
  

 9   completely there, that's right.
  

10        Q.   So in addition to the values that you've
  

11   calculated, you would agree that there are additional
  

12   values that you cannot add into your chart here?
  

13        A.   That's right, they may not be intangible
  

14   values, that's exactly right.
  

15        Q.   And then on page 14, I've moved over now,
  

16   you -- you have a concluding sentence that says, "By any
  

17   measure, this is a substantial financial investment made
  

18   by California dairy farmers," and there was some
  

19   discussion about what investment was actually made.
  

20   Would you agree with me that when quota was initially
  

21   assigned to -- to producers, that it was assigned based
  

22   on their historical production of Class I milk or
  

23   their -- let me say that differently -- it was assigned
  

24   based on their historical sales of -- of Class I milk?
  

25        A.   I believe that's correct.
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 1        Q.   Okay.  So would you agree that there -- I
  

 2   thought you said something.
  

 3             Would you agree that there was an investment
  

 4   in their businesses back in the, let's say the 1960 to
  

 5   1967 time period in which those producers had to create
  

 6   markets for their Class I milk, create relationships,
  

 7   create quality programs that allowed them to put in
  

 8   place their historical numbers that was then used to
  

 9   assign that quota?
  

10        A.   I believe that's also true.
  

11        Q.   And then the same would be true if exempt
  

12   quota was assigned based on their historical production
  

13   and sales of Class I milk, that that would be an
  

14   investment in their quota program that was recognized by
  

15   the assignment of their quota numbers?
  

16        A.   I would also presume that would be true, yes.
  

17        Q.   Would you agree, then, if there were
  

18   restrictions for the exempt quota holders on the fact
  

19   that they could not transfer the exempt quota without it
  

20   being converted into regular quota, that that would be
  

21   an additional cost on them as -- as -- or an additional
  

22   investment that was required on those exempt holders in
  

23   order to preserve that exemption?
  

24        A.   I believe that's a good characterization, yes.
  

25        Q.   Okay.  If you can turn to page 20 of your
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 1   report, Exhibit 54, and I'm under subsection B where
  

 2   you're talking about if a Federal Milk Marketing Order
  

 3   were put in place in -- in California, it's in your
  

 4   concluding comments that you submit your following
  

 5   observations on the potential impact of this changing
  

 6   the quota program.  Under subsection 1 there, you state,
  

 7   "To the extent that the Federal" -- or let me say that
  

 8   different.  "To the extent that the FMMO maintains the
  

 9   current quota system and recognizes its full value as
  

10   directed by Congressional language, dairy quota
  

11   ownership continues to have the same significant and
  

12   positive role in the California dairy farm economy."  Do
  

13   you see that?
  

14        A.   Yes.
  

15             MR. ENGLISH:  Objection.  Just to be keep the
  

16   record clear, same objection.
  

17             JUDGE CLIFTON:  Yes.  The objection is noted,
  

18   Mr. English.  Thank you.
  

19             MR. ENGLISH:  Thank you.
  

20   BY MS. HANCOCK:
  

21        Q.   Would you agree with me that exempt quota
  

22   having an investment characteristic and a value
  

23   characteristic above and beyond that of regular quota,
  

24   that your conclusion that you draw here would equally
  

25   apply to the exempt quota as well?
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 1        A.   I believe that's -- would be true, yes.
  

 2        Q.   And if we turn to page 21, subsection 2 there
  

 3   at the top of the page, "Any tinkering with the quota
  

 4   terms" -- I think that's a first time I've ever said
  

 5   that into a record before, by the way -- "Any tinkering
  

 6   with the quota terms will create regulatory uncertainty
  

 7   which will diminish the economic value of quota, thereby
  

 8   eroding the invaluable financial investments that dairy
  

 9   farmers across the state have previously made."  Do you
  

10   see that?
  

11        A.   Yes, I do.
  

12        Q.   Would you agree with me that with the
  

13   investment and the value for exempt quota, that this
  

14   conclusion would equally apply to any tinkering with the
  

15   exempt quota as well?
  

16        A.   I believe it would.
  

17        Q.   Okay.  And then the same for number 3 there
  

18   where you talk about threatening the value of quota or
  

19   directly -- directly diminishing its value would
  

20   materially be disruptive to the individual quota holders
  

21   and the producer side of the industry more broadly,
  

22   would you agree that that conclusion would equally apply
  

23   to exempt quota holders as well?
  

24        A.   Yes, I believe that's true.
  

25        Q.   Okay.  So if turn it page 23 of your report,
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 1   Exhibit 54, under section B there, "The Cooperative's
  

 2   Proposal fully honors authorizing Congressional
  

 3   legislation to recognize quota value."
  

 4             MR. ENGLISH:  I have to get up and make --
  

 5   repeat my objection, Your Honor, so it's not waived.
  

 6             JUDGE CLIFTON:  Thank you, Mr. English.
  

 7             He could have a standing objection, but I
  

 8   actually think it's more useful if he interjects at the
  

 9   point in the record where the objectionable language is
  

10   found, so I appreciate it.
  

11             MR. ENGLISH:  And I appreciate the offer
  

12   standing, but I think given the nature of my significant
  

13   concerns about this being anywhere in the statement, I'm
  

14   going to make it every single time.
  

15             JUDGE CLIFTON:  But to the extent he may have
  

16   missed one --
  

17             MR. ENGLISH:  It stands.
  

18             JUDGE CLIFTON:  He's entitled to a standing
  

19   objection.
  

20             MR. ENGLISH:  I'm standing.
  

21             MR. HANCOCK:  I would like the same concession
  

22   made if I've missed an objection somewhere along the
  

23   way.
  

24   BY MS. HANCOCK:
  

25        Q.   So with Mr. English's objection, I'm under
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 1   subsection B there on page 23 of Exhibit 54.
  

 2        A.   Yes.
  

 3        Q.   Would you agree with me, then, in the -- the
  

 4   same justifications that are used to conclude that the
  

 5   Cooperative's proposal that the quota program be left
  

 6   enact without significant modifications and continue to
  

 7   be administered by the CDFA through a memorandum of
  

 8   understanding, the same conclusion would, then, apply to
  

 9   the exempt quota as well?
  

10        A.   I believe that would be so.
  

11        Q.   Okay.  And then under the last paragraph you
  

12   mention maintaining the status quo in the California
  

13   dairy quota program.  Same question, that that would,
  

14   again, apply to the preserving of the status quo of the
  

15   exempt quota program as well?
  

16        A.   That --
  

17             MR. ENGLISH:  And, again, maintaining that
  

18   quote in middle in the phrase that we object as being
  

19   included, Your Honor, so we object.
  

20             JUDGE CLIFTON:  Thank you.  Your objection is
  

21   noted.
  

22             THE WITNESS:  That would be yes.
  

23   BY MS. HANCOCK:
  

24        Q.   Okay.  And then lastly on the last page, 24,
  

25   of your report, Exhibit 54, your final conclusions and
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 1   recommendations with respect to "quota ownership as an
  

 2   invaluable, liquid asset that is a long-term financial
  

 3   investment in the viability of the California dairy
  

 4   industry," would you agree with me that that would
  

 5   equally apply to the exempt quota treatment as well?
  

 6        A.   Yes.
  

 7        Q.   Thank you.  I have no further questions.
  

 8             JUDGE CLIFTON:  Thank you, Mr. Hancock.
  

 9             Because it is one minute to 5:00, I'm hoping
  

10   there's no more cross-examination.  Am I correct?
  

11   There's no more cross-examination.
  

12             Ah, Mr. Francis.
  

13                       CROSS-EXAMINATION
  

14   BY MR. FRANCIS:
  

15        Q.   Will -- Will Francis, USDA.
  

16             Hopefully this will be quick, but I want to
  

17   clarify Exhibit 55.
  

18        A.   Yes, sir.
  

19        Q.   And Dr. Schiek tried to walk through an
  

20   example, and I think the math is going to be pretty
  

21   simple, so I -- I want to followup on that, and
  

22   hopefully it won't take long.
  

23             So your example shows four farmers that are
  

24   opting out of the quota pool, but he wanted to know
  

25   what's the impact if those four farmers despite it may
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 1   not be rational economically remain in the pool.  So if
  

 2   you take that $40 and put it back into the quota pool --
  

 3        A.   Yes.
  

 4        Q.   -- the green box?
  

 5        A.   Yes.
  

 6        Q.   You keep $100.  And the quota payments don't
  

 7   change, I believe?
  

 8        A.   I believe they stay all the time, that's
  

 9   correct, the folks with quota.
  

10        Q.   So you end up with $100 minus $7.24, or you
  

11   can just add the $40 to the 52.76?
  

12        A.   That's what I was trying to do quickly, and I
  

13   wasn't able to get --
  

14        Q.   And you get $92.76, and because made it easy
  

15   for us, you've got ten participants --
  

16        A.   Ten divided by ten.
  

17        Q.   -- in the pool.
  

18        A.   Right.
  

19        Q.   So the resulting per hundredweight price would
  

20   be nine dollars 27.6 cents?
  

21        A.   That's correct.
  

22        Q.   Okay.  And then we can follow through the
  

23   math?
  

24        A.   Right.
  

25        Q.   Okay.  That's all I have.  Thank you.
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 1             JUDGE CLIFTON:  No wonder he gets paid the big
  

 2   bucks.  Thank you, Mr. Francis.  That's helpful.
  

 3             THE WITNESS:  I thought she was talking to
  

 4   you.
  

 5             JUDGE CLIFTON:  No, I met Mr. Francis.
  

 6             All right.  Ms. Oliver Thompson, do you have
  

 7   any redirect?
  

 8             MS. OLIVER THOMPSON:  No, I do not.
  

 9             JUDGE CLIFTON:  He did all right by himself,
  

10   didn't he, Mr. Hatamiya.
  

11             Mr. Hatamiya, I thank you so much.  You've
  

12   practical -- practically been roasted in this witness
  

13   seat, and this is the first time I've had the
  

14   opportunity to meet you, and it's been a pleasure.
  

15             THE WITNESS:  Your Honor, thank you very much.
  

16   It's been my pleasure as well.  Thank you.
  

17             JUDGE CLIFTON:  You may step down.
  

18             All right.  I will see you all in the
  

19   Independence Room.
  

20             MS. MAY:  Yes.
  

21             JUDGE CLIFTON:  Independence Room tomorrow
  

22   morning.  You can come as early as 8:00.  We'll go on
  

23   record at 9:00.  We now go off record.
  

24             (Whereupon the proceedings recessed
  

25             at 5:01 p.m.)
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 1         WEDNESDAY, OCTOBER 7, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 9:03 in the morning
  

 3   on Wednesday, October 7, 2015.  This is Day 12 of the milk
  

 4   hearing.  My name is Jill Clifton, I'm the United States
  

 5   Administrative Law Judge who is assigned to take in the
  

 6   evidence at the hearing and then certify the record.  The
  

 7   record will consist of the testimony as represented in the
  

 8   transcripts, including corrections that I might make to them as
  

 9   originally written, and the exhibits.
  

10           I would like to begin by taking the appearances of
  

11   others who are participating, beginning with my fellow USDA
  

12   employees, if they would come forward as a team.  And then
  

13   following them, the teams of proponents and opponents.
  

14       MR. FRANCIS:  Good morning, William Francis, F-R-A-N-C-I-S,
  

15   United States Department of Agriculture Agricultural Marketing
  

16   Service, I'm a Dairy Marketing Specialist.
  

17       MS. MAY:  Good morning, Laurel May, L-A-U-R-E-L, M-A-Y,
  

18   USDA AMS Dairy Program, I'm a Rule Maker on the Order
  

19   Formulation Enforcement Branch.
  

20       MS. FRISIUS:  Good morning, Meredith Frisius,
  

21   M-E-R-E-D-I-T-H, F-R-I-S-I-U-S,   I'm a Dairy Product Marketing
  

22   Specialist -- I looked at my business card.
  

23       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

24   Agricultural Economist for the Upper Midwest Milk Marketing
  

25   Area Federal Order 30, on detail with AMS Dairy Programs.
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 1       MR. MYKRANTZ:  John Mykrantz, J-O-H-N, M-Y-K-R-A-N-T-Z, I'm
  

 2   an Agricultural Economist with the Pacific Northwest and
  

 3   Arizona orders, on detail with Dairy Programs.
  

 4       MR. HILL:  I'm Brian Hill, B-R-I-A-N, H-I-L-L, I'm an
  

 5   attorney with the Office of the General Counsel.
  

 6       MS. BECKER:  Good morning, Lauren Becker, L-A-U-R-E-N,
  

 7   B-E-C-K-E-R, Office of the General Counsel.
  

 8       MR. BESHORE:  Good morning.  Marvin Beshore, M-A-R-V-I-N,
  

 9   B-E-S-H-O-R-E, counsel for the proponents of Proposal Number 1,
  

10   California Dairies, Dairy Farmers of America, and Land O'Lakes.
  

11       MR. VLAHOS:  John Vlahos, Hanson Bridgett, also counsel for
  

12   the proponents of Proposal Number 1.  J-O-H-N, V-L-A-H-O-S.
  

13   H-A-N-S-O-N, with an O, B-R-I-D-G-E-T-T.
  

14       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson
  

15   also with the firm Hanson Bridgett, and co-counsel for the
  

16   proponents of Proposal Number 1.
  

17       JUDGE CLIFTON:  Would you spell Megan for us?
  

18       MS. OLIVER THOMPSON:  Megan is M-E-G-A-N.
  

19       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D.  I work
  

20   for the Land O'Lakes.
  

21       MR. ENGLISH:  Your Honor, my name is Chip English.  C-H-I-P
  

22   E-N-G-L-I-S-H, I'm with the law firm of Davis, Wright,
  

23   Tremaine, my office is located in Washington DC, and I'm here
  

24   on behalf of the Dairy Institute of California, and grateful
  

25   New York Yankees are out of the playoffs.
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 1       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V -- as in Victor --
  

 2   U-L-I-N, also an attorney for Davis, Wright, Tremaine,
  

 3   representing the Dairy Institute of California.
  

 4       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

 5   Economist with the Dairy Institute.
  

 6       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

 7   K-A-L-D-O-R, Executive Director of Dairy Institute of
  

 8   California.
  

 9       MR. NEWELL:  Good morning, Michael Newell, M-I-C-H-A-E-L.
  

10   N-E-W-E-L-L, Director of Sales, with HP Hood, LLC.
  

11       JUDGE CLIFTON:  Come back, if you will.  Tell me more about
  

12   the way I show HP Hood.
  

13       MR. NEWELL:  HP Hood.  Is it capital H, capital P and then
  

14   H-O-O-D.
  

15       JUDGE CLIFTON:  So there's a space between the capital P
  

16   and the Hood?
  

17       MR. NEWELL:  Yes.
  

18       JUDGE CLIFTON:  But no dots for initials.
  

19       MR. NEWELL:  No dots.
  

20       JUDGE CLIFTON:  Thank you very much.
  

21       MR. DEJONG:  Good morning, James Dejong, J-A-M-E-S,
  

22   D-E-J-O-N-G, Dairy Policy Economic Analyst with Hilmar Cheese
  

23   Company, dairy farmer-owned manufacturer of cheese, whey, milk
  

24   and powder.
  

25       MS. TAYLOR:  Sue Taylor with Leprino Foods, L-E-P-R-I-N-O,
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 1   Foods, thanks.
  

 2       MR. BLAUFUSS:  Rob Blaufuss, B-L-A-U-F-U-S-S, with Dean
  

 3   Foods Company.
  

 4       MR. VETNE:  John Vetne, V-E-T-N-E representative for Hilmar
  

 5   Cheese Company.
  

 6       JUDGE CLIFTON:  Now, can we stand a little more volume on
  

 7   the podium mic without feeling like you are being assaulted?
  

 8   It's a fine balance, you know, we don't want to feel like you
  

 9   are being yelled at, but we'll play it by ear.
  

10       MS. HANCOCK:  Nicole Hancock with the California Producer
  

11   Handlers Association, H-A-N-C-O-C-K, I'm with the law firm of
  

12   Stoel Rives, S-T-O-E-L, R-I-V-E-S, and I also represent
  

13   Ponderosa Dairy.
  

14       JUDGE CLIFTON:  I would like now to invite participants
  

15   whether or not they are part of a team for proponents.
  

16       MS. REED:  Good morning, Kristine Reed, K-R-I-S-T-I-N-E,
  

17   R-E-E-D, I'm an attorney, and I represent Select Milk
  

18   Producers.
  

19       JUDGE CLIFTON:  Is there anyone here who has not yet come
  

20   forward to identify himself who would like to testify today?
  

21   No one responded at this point.
  

22           All right.  Let's go now to preliminary matters.  The
  

23   first thing I would like to do is read into the record the
  

24   docket number as known in the Hearing Clerk's office of the
  

25   United States Department of Agriculture.  In brackets, cap [AO]
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 1   that just stands for agreements and orders.  The docket number
  

 2   is 15-0071.
  

 3           I would like now to take other preliminary matters,
  

 4   announcements, and the like.
  

 5       MS. MAY:  Laurel May.  We'll go first.  Welcome to our
  

 6   hearing today.  It is nice to have all of you here.  We
  

 7   appreciate your attendance and your willingness to help us
  

 8   understand better the milk marketing situation in California
  

 9   as we consider proposals for a Federal Milk Marketing Order
  

10   here.
  

11           If you would like to testify in the hearing, you may
  

12   approach one of us, especially Meredith, who will let the Judge
  

13   know that you would like to testify.
  

14           If you would like to ask questions of any witness, you
  

15   may.  Anybody in the room may do so.  Again, by approaching the
  

16   microphone here and notifying the Judge that you would like to
  

17   do so.
  

18           We are broadcasting this session of the hearing via
  

19   live audio feed that we are not recording, but you can access
  

20   this transmission at tinyurl.com/camilkhearing.  The court
  

21   reporter is recording official transcripts of the hearing which
  

22   will be available approximately two weeks after the end of each
  

23   hearing week.  Exhibits that are presented and accepted into
  

24   the proceeding are numbered in order of presentation.  Copies
  

25   of those are also available on our website at AMS, and also
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 1   some of them have, we have some spare copies of some them in
  

 2   the back of the room.  We also have refreshments in the back of
  

 3   the room to which you are welcome to participate.  And at the
  

 4   end of the day yesterday we finished with testimony from
  

 5   Mr. Haramia.  Today we plan to start, USDA would like to put
  

 6   John Mykrantz on the stand who will present the Market
  

 7   Administrator's chart of payment schedules that you had
  

 8   requested, your Honor.  And then the proponents for Proposal
  

 9   Number 1 would like to have Mr. Paul Chris testify; and then,
  

10   as time permits, Mr. Elvin Hollon will return for Part 2 of his
  

11   testimony.
  

12       JUDGE CLIFTON:  Who else has preliminary announcements or
  

13   preliminary issues?  No one.
  

14           Then let us proceed with Mr. Mykrantz's testimony.
  

15   Mr. Mykranz, you may take the witness stand.
  

16           Mr. Mykrantz, you remain sworn.  Will you again state
  

17   and spell your name?
  

18       MR. MYKRANTZ:  J-O-H-N, M-Y-K-R-A-N-T-Z.
  

19       MR. HILL:  Brian Hill.  We do have an exhibit that we're
  

20   going to pass out before we begin.
  

21       JUDGE CLIFTON:  This is a very detailed document, I'm so
  

22   glad to see this.  We are going to mark this as Exhibit number
  

23   56; is that correct?
  

24       MS. FRISIUS:  No, it is 57.
  

25       JUDGE CLIFTON:  57.
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 1       MR. ENGLISH:  56 was never moved into evidence, your Honor.
  

 2       JUDGE CLIFTON:  Right.  So if we put it in as an identified
  

 3   document, it will be on the website.  It is up to AMS whether
  

 4   they want to put onto the website identified exhibits.  As I
  

 5   have indicated, both accepted and rejected exhibits are part of
  

 6   the record and should be available on the website, unless
  

 7   there's some reason that I don't foresee now, keeping them off.
  

 8   I have kept rejected exhibits off the website when I felt that
  

 9   they were perhaps liablous or irrelevant, but, of course, we
  

10   don't have any of that in this proceeding.
  

11           Now, I'm marking this document as Exhibit 57.
  

12           (Thereafter, Exhibit Number 57 was marked for
  

13           identification.)
  

14       JUDGE CLIFTON:  Is there anyone who does not yet have a
  

15   copy of Exhibit 57, who would like one?  Everyone who would
  

16   like one has a copy.
  

17           Mr. Mykrantz you may proceed.  Will you be leading the
  

18   examination?
  

19       MR. HILL:  Yes, your Honor.
  

20       JUDGE CLIFTON:  All right.  If you would again identify
  

21   yourself.
  

22                       DIRECT EXAMINATION
  

23   BY MR. HILL:
  

24      Q.  Brian Hill.
  

25          So Mr. Mykrantz, could you, you already testified, but
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 1   could you tell us a little bit about your job description once
  

 2   again?
  

 3      A.  I'm an Agricultural Economist with the Pacific
  

 4   Northwest and the Arizona orders.  I do analysis of dairy
  

 5   regulations.
  

 6      Q.  Now, you're in possession of what's been marked Exhibit
  

 7   number 57.  Could you tell us what this is generally?
  

 8      A.  Each year when dairy programs announces the
  

 9   announcements dates of the AMS surveys, we turn around and
  

10   publish a document illustrating all the due dates according to
  

11   the Federal Order language.
  

12      Q.  And this document here is an example of that?
  

13      A.  It is.  It appears on the Market Administrator's
  

14   website.
  

15      Q.  Thank you very much.  So you have been here the last
  

16   two days and you have heard Dr. Erba's testimony; is that
  

17   correct?
  

18      A.  I have.
  

19      Q.  And you know that there has been some question about
  

20   dates, about payment dates.  Have you heard the discussion on
  

21   payment dates?
  

22      A.  Correct.
  

23      Q.  So can you look at Exhibit number 57 in the last column
  

24   where it says December 15?  If you look at four of those dates,
  

25   they are equivalent.  Payment to the MA is January 19, payment
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 1   from the MA is also January 19, final payment to cooperatives
  

 2   is January 19, and final payments to producers is also
  

 3   January 19.
  

 4           Now, you have heard the testimony of Dr. Erba.  How is
  

 5   it handled by the MA's office?
  

 6      A.  It is not an unusual occurrence for payment dates such
  

 7   as you described to happen on the same day due to payment dates
  

 8   falling on a weekend or a holiday.  And how we deal with those
  

 9   dates is described in 1000.90, and I guess typically they are
  

10   rare occasions.  Handlers are able to submit their payments to
  

11   the office, and we are able to turn around and send all
  

12   payments to handlers on the same day.
  

13      Q.  So you do work on order Federal Order 124, which is the
  

14   subject of this exhibit?
  

15      A.  Correct.
  

16      Q.  Do you have it in front of you, Federal Order 124?
  

17      A.  Yes.
  

18      Q.  Can you look at 1124?  Can you look at 1124.72?
  

19      A.  I see it.
  

20      Q.  Okay.  Can you read from where it says, "if" halfway
  

21   through that paragraph?
  

22      A.  "If at such time the balance in the Producer Settlement
  

23   Fund is insufficient to make all payments pursuant to this
  

24   section, the Market Administrator shall reduce, uniformly, such
  

25   payments and shall complete the payments as soon as the funds
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 1   are available."
  

 2      Q.  So what does that tell you?  How would you describe
  

 3   that in layman's terms?
  

 4      A.  In the event that the Market Administrator does not
  

 5   have sufficient funds to pay all handlers according to their
  

 6   obligation, they would pro rate what funds they have and pay
  

 7   out what they can.
  

 8      Q.  Okay.  Let me move forward to 1124.73(d).
  

 9      A.  Can I see it?
  

10      Q.  Could you read the beginning of that as well?
  

11      A.  "If a handler has not received full payment from the
  

12   Market Administrator pursuant to 1124.72 by the payment date
  

13   specified in paragraph (a), (b), or (c) of this section, the
  

14   handler may reduce pro rata its payments to producers or to the
  

15   cooperative association (with respect to the receipts described
  

16   in paragraph (b) of this section, prorating the underpayment to
  

17   the volume of milk received from the cooperative association in
  

18   proportion to the total milk received from producers by the
  

19   handler) but not by more than the amount of the underpayment.
  

20   The payment shall be completed on the next scheduled payment
  

21   date after receipt of the balance due from the Market
  

22   Administrator."
  

23      Q.  So basically that allows a little wiggle room in making
  

24   the payments when the MA handler hasn't gotten -- well, let me
  

25   let you describe it, I'm not going to describe it.  I'll let
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 1   you describe it.  Please tell us what that means to you in
  

 2   layman's terms.
  

 3      A.  I guess in the event that the handler or if the Market
  

 4   Administrator does not have sufficient funds to pay out the
  

 5   pool, a pro rata distribution is made, and that pro rata
  

 6   consideration is also passed on to the handlers.
  

 7      Q.  So that's how that's how Order 124 handles this?
  

 8      A.  Correct.
  

 9      Q.  Thank you, very much.  I have no further questions at
  

10   this time, your Honor.
  

11       JUDGE CLIFTON:   Mr. Mykrantz, is the next
  

12   regularly-scheduled payment a month away in what you just read?
  

13   Would you read that phrase, again?
  

14       MR. MYKRANTZ:  I guess I'm not following.
  

15       JUDGE CLIFTON:  All right.  Please go to 1124.73(d).
  

16       MR. MYKRANTZ:  Okay.
  

17       JUDGE CLIFTON:  And find the phrase that tells when, what
  

18   could not be made because of a lack of funds is made, read that
  

19   phrase for me.
  

20       MR. MYKRANTZ:  "The payment shall be completed on the next
  

21   scheduled payment date after receipt of the balance due from
  

22   the Market Administrator."
  

23       JUDGE CLIFTON:  Would that ordinarily be about a month into
  

24   the future?
  

25       MR. MYKRANTZ:  I believe that's the case.
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 1       JUDGE CLIFTON:  Mr. Francis?
  

 2                       DIRECT EXAMINATION
  

 3   BY MR. FRANCIS:
  

 4      Q.  Will Francis, USDA.
  

 5          John, what about the partial payment?
  

 6      A.  I guess I don't have any specific experience with that
  

 7   type of late payment, but I believe the next payment date would
  

 8   be the partial payment, which occurs towards the end of the
  

 9   month.
  

10       JUDGE CLIFTON:  All right.  So if it occurs toward the end
  

11   of the month, we wouldn't be waiting a whole month, we would be
  

12   waiting only a couple of weeks?
  

13       MR. MYKRANTZ:  Correct.
  

14       JUDGE CLIFTON:  All right.  Thank you.  All right.
  

15           Mr. Hill, anything further before I open the floor for
  

16   additional questions of Mr. Mykrantz?
  

17                        DIRECT EXAMINATION
  

18   BY MR. HILL:
  

19      Q.  To your knowledge, is this similar to the way other
  

20   orders function?
  

21      A.  Yes, it is.
  

22      Q.  No further questions, your Honor.
  

23       JUDGE CLIFTON:     Who would like to ask the first
  

24   cross-examination questions of Mr. Mykrantz?
  

25       MR. ENGLISH:  Chip English.
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 1                        CROSS-EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3      Q.  So I really appreciate this very much, Mr. Mykrantz,
  

 4   and I mostly want to go through a couple of things just to make
  

 5   sure the record is clear.
  

 6          And for that purpose, I do want you to have the Order
  

 7   124 open for Section 73, and I would like to look at them the
  

 8   the month of March 2015.
  

 9      A.  Okay.
  

10      Q.  So for the month of March 2015, let's sort of work our
  

11   way back up.  The final payment to producers as opposed to
  

12   cooperatives under March 2015, was April 20th, which was a
  

13   Monday, correct?
  

14      A.  Correct.
  

15      Q.  Now, looking at Section 1124.73(a)(2), the final
  

16   payment for producers is listed as no later than 19th day after
  

17   the end of the month, correct?
  

18      A.  Correct.
  

19      Q.  But since the 19th falls on a Sunday, pursuant to
  

20   1000.90, that ends up being Monday, correct?
  

21      A.  Correct.
  

22      Q.  Now, the final payment to cooperatives under 1124.73(c)
  

23   is on or before the second day prior to the date specified in
  

24   (a)(1) and (a)(2), so basically cooperatives are paid two days
  

25   earlier for both the partial payment and the final payment, as
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 1   opposed to producers, correct?
  

 2      A.  Correct.
  

 3      Q.  So that would be the 17th, if you take the 19th, it's
  

 4   the 17th, correct?
  

 5      A.  Correct.
  

 6      Q.  You don't read it as saying, because the 19th fell on a
  

 7   holiday, and that due date was actually, therefore, the 20th,
  

 8   you subtract two days, which would be the 18th, which would put
  

 9   it on Saturday; is that correct?
  

10      A.  The math is correct.
  

11      Q.  Okay.  But is that your interpretation of how the order
  

12   works?  Is that how, I mean, I'm not here to disagree, I'm just
  

13   trying to get if that's how your interpretation of how that
  

14   works?
  

15      A.  Could you rephrase that?
  

16      Q.  Is that how -- is that how the Market Administrator has
  

17   interpreted how that series of provisions works, that the 19th
  

18   falling on a Sunday, you don't look at that falling on a
  

19   Sunday.  You nonetheless subtract two days from the 19th, which
  

20   is the 17th, correct?
  

21      A.  Yes.
  

22      Q.  Okay.  And you don't say, well, because the 19th falls
  

23   on a Sunday, and therefore, the final payment to producers is
  

24   actually the 20th.  You subtract two days from the 20th to end
  

25   up on the 18th, which would be a Saturday, and then 1000.09
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 1   provides -- you don't interpret it that way, correct?
  

 2      A.  The Market Administrator doesn't interpret it that way.
  

 3      Q.  I'm sorry, I do not intend for you, in this case "you"
  

 4   means Order 124 as administered by the Market Administrator.
  

 5   I'm happy to make that clarification.
  

 6      A.  Correct.
  

 7      Q.  So for the month of March 2015, the final payment to
  

 8   producers was April 17th.  Well, now let's go up to --
  

 9      A.  Could you repeat that?
  

10      Q.  Well, I'm sorry, the cooperatives.  Final payment for
  

11   producers for cooperatives was due April 17th, correct?
  

12      A.  Correct.
  

13      Q.  Thank you for correcting me.
  

14          Now let's go up the payment from the MA office.  The
  

15   payment from the MA office would normally be on the 18th,
  

16   correct?
  

17      A.  Correct.
  

18      Q.  But because that's a Saturday, under 1000.90, that gets
  

19   moved to Monday the 20th, correct?
  

20      A.  Correct.
  

21      Q.  Does the Market Administrator have, for circumstances
  

22   like that which hopefully are rare, maybe not, in order to
  

23   avoid sort of having the 1124.73(d) kick in and have the
  

24   handler end up making basically two payments, does the Market
  

25   Administrator, as a practical matter, when that situation
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 1   develops, try to turn around and get those payments out, so
  

 2   that those payments can be made?
  

 3      A.  They do.  And often times payments are made prior to
  

 4   the dates listed in the order.
  

 5      Q.  And that's what I was really getting at.  So for
  

 6   instance, even though the payment to the MA office for March of
  

 7   2015 was listed as being due by April 20th, your office is
  

 8   conscious of what those implications are, and would have made
  

 9   efforts to try to get those payments out on the 17th; is that a
  

10   fair statement?
  

11      A.  Correct.  I guess once the pool is done on or before
  

12   the 14th, obligations are e-mailed out, and I guess there is a
  

13   date on each of those as to when they are due.
  

14      Q.  But regardless, if somehow on April 20th of 2015 -- I'm
  

15   sorry, April 17th, of the close of business of April 17th,
  

16   2015, the MA did not get the payment to the handlers, the
  

17   handlers would then be allowed, they don't have to do it, but
  

18   they would be allowed to deduct 734(d) for not getting that
  

19   payment, correct?
  

20      A.  Correct.  I guess many times also the Producer
  

21   Settlement Fund has such a balance in it that even if somebody
  

22   does not make payment, payments are still made out.
  

23       MR. HILL:  Could you -- this is Brian Hill -- could you
  

24   repeat that last question?  I'm not sure if you used the right
  

25   date and confused people.
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 1   BY MR. ENGLISH:
  

 2      Q.  I apologize.  Let me see if I can say it over again.
  

 3          If by the close of business on April 17th when the
  

 4   payment to cooperatives is due, for whatever reason, the MA
  

 5   office has not been able to make the payment out to handlers,
  

 6   and the payment is not actually due from the Market
  

 7   Administrator until the 20th, what I asked was, does paragraph
  

 8   (d) under Section 73 then kick in?  And I think the answer was
  

 9   yes, subject to a caveat that because of balance in the funds
  

10   from reserves, you would make every effort to make the payment
  

11   out, correct?
  

12      A.  Yes.
  

13      Q.  Okay.  Thank you, I have no further questions.
  

14                        CROSS-EXAMINATION
  

15   BY MR. BESHORE:
  

16      Q.  Marvin Beshore.
  

17          Good morning, John, thank you for coming today and for
  

18   providing this information.  I have just a couple of questions
  

19   in addition to those that you have had from Mr. Hill and
  

20   Mr. English.
  

21           Can you -- can you tell us just little bit about the
  

22   operating reserve that the Market Administrator has in the
  

23   Producer Settlement Fund which allows these kinds of quick
  

24   turn-around's, or even pre-payments, in essence, that in some
  

25   cases?
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 1      A.  I guess the Producer Settlement Fund in Order 124 and
  

 2   135 represents about 9 to 10 cents per hundredweight of milk
  

 3   pooled.  Because of changes in producer milk, there's a
  

 4   seasonal fluctuation in the dollars generally available.  In
  

 5   addition, I guess, audit adjustments can affect it, but
  

 6   typically don't.  Large audit adjustments are relatively rare.
  

 7      Q.  But does the language in the Order provide that the
  

 8   Market Administrator shall maintain, I think it's not more than
  

 9   5 or less than 4 -- not less than 4 or more than 5 cents per
  

10   hundredweight in the account as an obligated reserve, just to
  

11   keep the account primed?
  

12      A.  Could you rephrase that?
  

13      Q.  Well, do you know what I'm talking about?
  

14      A.  I guess the PSF represents 9 to 10 cents per
  

15   hundredweight.  Typically when the pool is run, half, up to
  

16   half is put into the pool and 4 to 5 cents is taken out, which
  

17   creates a self-balancing adjustment each month.
  

18      Q.  Okay.  In other words, in the 4 to 5 cents is retained
  

19   from the funds in the -- is not calculated into the blend
  

20   price, the uniform price, the obligations for that month in
  

21   order to basically keep a balance in the account.  Is that
  

22   fair?
  

23      A.  I believe that's fair.
  

24      Q.  Okay.  So if I'm following the way Order 124 is
  

25   written, as reflected on Exhibit 57, Mr. English asked you
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 1   about this and you explained how it is administered, the
  

 2   payment from the MA to handlers who are entitled to the draw
  

 3   from the fund, is scheduled almost every month on a calendar
  

 4   date that is prior to, well, it's never -- it's never before, I
  

 5   don't think, maybe it's before -- anyway, sometimes its even
  

 6   after -- payment from the MA is after the date that the
  

 7   handlers are obligated to pay, make a final payment to
  

 8   cooperatives, that's kind of how 124 is actually literally
  

 9   written.
  

10      A.  I guess the payment to the fund is on the 16th subject
  

11   to 1000.90, and the payment out is the 18th.
  

12      Q.  Okay.  And the handlers obligation to make final
  

13   payments to cooperatives comes on the 17th, generally.
  

14   Correct?
  

15      A.  Correct.
  

16      Q.  Okay.  So literally in the language of the Order, it's
  

17   a day before they would be entitled to receive payments out of
  

18   the Producer Settlement Fund from the Market Administrator?
  

19      A.  Correct.
  

20      Q.  But you have been able to work with that and make it
  

21   make it work in administration of the Order on a monthly basis
  

22   through the mechanisms that you discussed with Mr. English?
  

23      A.  Yes, and I don't think there's -- I am not aware of any
  

24   complaints about the dates.  The dates are typically chosen by
  

25   the local industry.
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 1      Q.  Okay.
  

 2      A.  That seem to work.
  

 3      Q.  So I think in our, the question arose yesterday, if I
  

 4   recall it correctly and understood correctly, in Proposal 1,
  

 5   our language literally provides for that payment in and out on
  

 6   the same day, that is -- or out, yeah -- provides for those
  

 7   payments being on the same day.  Instead of the 18th and the
  

 8   17th, as you described we have got it on the same day.  That's
  

 9   not much, that's actually a little better in a sense to the
  

10   handlers, the way it's literally in your order?
  

11      A.  As many orders.
  

12      Q.  In many orders?
  

13      A.  Have payment in and out on the successive days.
  

14      Q.  Okay.  Even --
  

15      A.  Not a two-day spread, but a single-day spread.
  

16      Q.  And even backwards in a sense the way yours is?
  

17      A.  I guess we have two days, typically.
  

18      Q.  From when payments are into the Producer Settlement
  

19   Fund to when payments are out?
  

20      A.  Correct.
  

21      Q.  But typically as Exhibit 57 shows, final payment to
  

22   cooperatives is due the day before the payments out of the
  

23   Settlement Fund are due?  I'm sorry --
  

24      A.  Yes.
  

25      Q.  Yeah, the day before.
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 1      A.  Yes.
  

 2      Q.  Okay.
  

 3                       REDIRECT EXAMINATION
  

 4   BY MR. FRANCIS:
  

 5      Q.  Will Francis, USDA.
  

 6          Just a little bit of clarification to follow up on some
  

 7   of the questioning that Mr. Beshore.
  

 8          John, Mr. Mykrantz, can you refer to 1124.61, that
  

 9   final paragraph (f)?
  

10      A.  I would like to correct what I said previously.
  

11      Q.  Okay.
  

12      A.  It's not less than half of the Producer Settlement
  

13   Fund, as opposed to what I said.
  

14      Q.  Okay.  So you are talking about (d)?
  

15      A.  Correct.
  

16      Q.  Okay.  Can you, for the record, can you just read that
  

17   paragraph (d)?
  

18      A.  "At an amount equal to, not less than, one half of the
  

19   unobligated balance in the Producer Settlement Fund."
  

20      Q.  Okay.  And you are reading from Section 1124.61.
  

21      A.  Correct.
  

22      Q.  Okay.  Can you skip down to paragraph (f) and read that
  

23   section?
  

24      A.  "Subtract not less than 4 cents, nor more than 5 cents
  

25   from the price computed pursuant to paragraph (e) of this
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 1   section.  The result shall be known as the producer price
  

 2   differential for the month."
  

 3      Q.  Okay.  And maybe that wording is a little unclear.  But
  

 4   paragraph (f), when you subtract the 4 cents or not more than 5
  

 5   cents, Mr. Beshore referred to something called the reserve.
  

 6   Would that paragraph accurately characterize what the reserve
  

 7   is?
  

 8          Maybe I can say that again.  When Mr. Beshore referred
  

 9   to the Market Administrator's reserve, is there language here
  

10   that would describe that?
  

11      A.  Not explicitly.
  

12      Q.  Okay.  The result, that last sentence, the result, is
  

13   that referring to the entire section calculations?
  

14      A.  Could you repeat that?
  

15      Q.  Okay.  In paragraph (f), the last sentence, where it
  

16   says, "the result shall be known as a producer price
  

17   differential for the month," that's the end result of all the
  

18   previous calculations that you go through in Section .61; is
  

19   that accurate?
  

20      A.  Correct.
  

21      Q.  Okay.  And it doesn't necessarily just refer only to
  

22   paragraph (f)?
  

23      A.  Correct.
  

24      Q.  Okay.  So that first sentence in paragraph (f) where
  

25   you are going through the calculation of subtracting not less

2427



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1   than 4 cents, no more than 5 cents, would it be fair to
  

 2   characterize that limited value as "the reserve?"
  

 3      A.  Yes.
  

 4      Q.  Okay.  And then, in addition, if you go back up to
  

 5   paragraph (d), add an amount equal to not less than one-half of
  

 6   the unobligated balance in the Producer Settlement Fund, that
  

 7   kind of rolls into that reserve.  Would that be accurate?
  

 8      A.  Yes.
  

 9      Q.  Okay.  I think hopefully that helps clarify.  Thank you
  

10   very much.
  

11       JUDGE CLIFTON:  Who would like next like to question
  

12   Mr. Mykrantz?
  

13           No one.  Mr. Mykrantz, is there anything you would like
  

14   to add?
  

15       MR. MYKRANTZ:  No, there's not.
  

16       JUDGE CLIFTON:  Thank you.  You may step down.  Thank you
  

17   so much for the work of the team to bring this to us.
  

18           Mr. Beshore?  Oh, Mr. Hill?
  

19       MR. HILL:  Yes, I do want to move that into evidence, your
  

20   Honor.
  

21       JUDGE CLIFTON:  Is there any objection to the admission
  

22   into evidence of Exhibit 57?  There is none.  Exhibit 57 is
  

23   admitted into evidence.
  

24            (Thereafter, Exhibit Number 57 was
  

25            received into evidence.)
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 1       MR. BESHORE:  Marvin Beshore.  Your Honor, at this time,
  

 2   proponents of Proposal 1 call Mr. Paul Christ.
  

 3       JUDGE CLIFTON:  I'll swear you in in a seated position.
  

 4           Do you solemnly swear or affirm under penalty of
  

 5   perjury that the evidence you will present will be the truth?
  

 6       MR. CHRIST:  I do.
  

 7       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

 8   name.
  

 9       MR. CHRIST:  My name is Paul Christ.  First name, P-A-U-L,
  

10   second name, C-H-R-I-S-T.
  

11       MR. BESHORE:  Thank you.  Now, your Honor, I would like to
  

12   ask at this time that three exhibits be marked for reference
  

13   and use during Mr. Christ's examination.  And the first is a
  

14   document 14-pages in length, titled, Testimony of Paul G.
  

15   Christ, and I would ask that that be marked as Exhibit 58.
  

16       JUDGE CLIFTON:  All right.  I'm marking mine as Exhibit 58.
  

17           (Thereafter, Exhibit Number 58 was marked
  

18            for identification.)
  

19       MR. BESHORE:  The second document I would ask be marked is
  

20   a five-page document, Resume of Paul G. Christ.  Ask that that
  

21   be marked as Exhibit 59.
  

22       JUDGE CLIFTON:  It will be so marked.  And I'm marking my
  

23   copy as Exhibit 59,
  

24            (Thereafter, Exhibit Number 59 was marked
  

25            for identification.)
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 1        MR. BESHORE:  Finally, I would ask that a 17-page
  

 2   document, which on the first page has a title at the top, Table
  

 3   2, Difference by Competitive County, May and December of 2008
  

 4   to 2011, ask that that be marked as Exhibit 60.
  

 5       JUDGE CLIFTON:  It shall be so marked, and I'm marking mine
  

 6   Exhibit 60.
  

 7            (Thereafter, Exhibit Number 60 was marked
  

 8            for identification.)
  

 9       MR. BESHORE:  Thank you very much, your Honor.
  

10       JUDGE CLIFTON:  If you would like Exhibit 58, Exhibit 59
  

11   and Exhibit 60, and do not yet have it, would you raise your
  

12   hand please?  Still being distributed, Mr. Beshore, so let's
  

13   hold off.
  

14           If you do not yet have Exhibit 58, 59 and 60, now
  

15   please raise your hand if you do not yet have those exhibits.
  

16   They have been distributed.  Mr. Beshore, you may proceed.
  

17       MR. BESHORE:  Thank you, your Honor.  And the witness has
  

18   been sworn, right?
  

19       JUDGE CLIFTON:  He has.
  

20                       DIRECT EXAMINATION
  

21   BY MR. BESHORE:
  

22      Q.  Good morning, Mr. Christ.
  

23      A.  Good morning, sir.
  

24      Q.  Would you please present, at this time, read the first
  

25   paragraph in your prepared testimony, which has been marked as
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 1   Exhibit 58.  At the end of the first paragraph, I would ask you
  

 2   to stop so we can, I can ask you a few questions at that point.
  

 3      A.  Okay.  My name is Paul Christ.  I have been involved in
  

 4   the Federal Milk Marketing Order program (FMMO) since February
  

 5   1961.  I have worked for the government in the administration
  

 6   of Federal Milk Orders, and in the private sector, for Land
  

 7   O'Lakes, Inc., where I was responsible for complying with
  

 8   Federal Milk Order regulations.  The range of my experience is
  

 9   outlined in my resume, which is offered as an exhibit.
  

10      Q.  Okay.  Now, is Exhibit 59, do you have that,
  

11   Mr. Christ?
  

12      A.  Yes, I do.
  

13      Q.  Is that your resume to which you have referred in your
  

14   in your statement?
  

15      A.  Yes, it presents the highlights of my career.  It
  

16   doesn't cover everything I have done, good or evil.
  

17      Q.  Okay.  Could you -- could you just give us at this
  

18   point the highlights of the highlights in your career?
  

19      A.  My career began working for the Federal Milk Marketing
  

20   Administrator in Detroit.  I basically spent two years there,
  

21   and then marked to the Washington DC office.  I spent about two
  

22   years there, involved in the administration of the program.  I
  

23   transferred to the Kansas City Market Administrator's office on
  

24   a temporary basis, at which time I also did graduate studies at
  

25   Kansas State University.  So in those periods, I learned the
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 1   features of the program from the center of the activity, in
  

 2   those days it was called the Dairy Division of AMS.
  

 3           I came back to Washington DC in the year 2000, spent
  

 4   four years, again, in the Dairy Division.
  

 5      Q.  Mr. Christ, what year did you return to Washington DC?
  

 6      A.  The year 1970.
  

 7      Q.  Okay.
  

 8      A.  1970.  Did I say 2000?
  

 9      Q.  You did.  We have got it right now.
  

10      A.  If we do this quickly, I'll remember most of it.
  

11          I went back to Washington DC in 1970, and as a Senior
  

12   Agricultural Economist, supervising most of the analytical
  

13   activity in the Dairy Division.  I was in the Program Analysis
  

14   Branch.  I interacted with dairy researchers around the
  

15   country, supervised dairy research done, done on behalf of the
  

16   Dairy Division.  I did some internal research, and some of it
  

17   in cooperation with the Economic Research Service.
  

18   Responsible, in part, for compiling dairy statistics.  So a
  

19   fairly wide range of activity.
  

20          During that time I also had a couple of temporary
  

21   assignments, one of which I was a staff member for the National
  

22   Commission on Productivity, and another as a temporary staff
  

23   member for the National -- well, let's see.
  

24      Q.  Cost of Living Council?
  

25      A.  Cost of Living Council, yes, and that was the Price
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 1   Control Agency of the Whitehouse.
  

 2      Q.  Did you then move to the, to a career in the private
  

 3   sector?
  

 4      A.  Yes.  I was hired by Land O'Lakes in April of 1974, and
  

 5   my assignment was to try to consolidate Federal Milk Marketing
  

 6   Orders in the Midwest.  And that involved negotiations with
  

 7   other market participants in the states of Minnesota and Iowa
  

 8   and developing a proposal that was widely acceptable to the
  

 9   market participants.  These proposals were offered to USDA,
  

10   hearings were held, and the consolidations occurred.
  

11           I did other staff activities at Land O'Lakes, including
  

12   evaluation of capital projects, and policy observations, and
  

13   monitoring.  I then became Vice President, which was pretty
  

14   exalted for me at the time.  But I supervised dairy
  

15   manufacturing plants for about four years, the procurement of
  

16   milk in the Upper Midwest, and I supervised the marketing of
  

17   Grade A milk for 26 years, I think.
  

18           I was involved in number of dairy and agricultural
  

19   organizations.  I spent a lot of time communicating with
  

20   members and other interested parties in the dairy industry.
  

21   Participated in many policy initiatives at the state and
  

22   national level.  Helped organize the Upper Midwest Milk
  

23   Marketing Agency, and got involved later on in my career in
  

24   dairy risk management.
  

25      Q.  Now, I would like to just go back at this point,
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 1   Mr. Christ, and ask you about your academic background.  What
  

 2   degrees do you hold from what universities?
  

 3      A.  Okay.  I have a Bachelor of Science from, and a Master
  

 4   of Science, from Southern Illinois University -- the home of
  

 5   the Salukis.
  

 6       JUDGE CLIFTON:  What is it the home of?
  

 7       MR. CHRIST:  The Salukis, that's an Egyptian Greyhound dog,
  

 8   rarely seen.
  

 9       MR. BESHORE:  Do you know how that's spelled?
  

10       MR. CHRIST:  S-A-L-U-K-I.
  

11   BY MR. BESHORE:
  

12      Q.  Thank you.  And your degrees from Southern Illinois are
  

13   what?
  

14      A.  I have a Bachelor's degree in Agricultural Education,
  

15   which means I was trained to be a Vocational Agriculture
  

16   Teacher.  I have a Master's degree in Agricultural Economics,
  

17   and my research was on the egg marketing system of the State of
  

18   Illinois -- that's E-G-G, egg.
  

19      Q.  Do you have any post Master's course work that you have
  

20   done?
  

21      A.  Yes, I took Ph.D. level courses at Kansas State
  

22   University, oh, it was the normal preparatory course work for a
  

23   Ph.D.  I did not complete my dissertation, so I'm not a Ph.D.
  

24   but I have done much of the work associated with such a degree.
  

25      Q.  Have you taught at the, in universities at the graduate
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 1   level?
  

 2      A.  Yes, I have.  Upon retirement in the year 2000, I
  

 3   started teaching graduate students at St. Thomas University in
  

 4   St. Paul, and the program I taught in was the International
  

 5   Management Program, so I was teaching Economics to students,
  

 6   roughly equivalent to MBA students interested in international
  

 7   degrees.
  

 8      Q.  What courses did you teach to graduate students?
  

 9      A.  Okay.  I taught International Economics.  I also taught
  

10   for awhile to the -- in the executive MBA program, and that was
  

11   microeconomics.  And part of that program at St. Thomas was
  

12   teaching at foreign universities that had a contractual
  

13   arrangement with The University of St. Thomas.  And in 2003, I
  

14   transferred over to St. Mary's University, which started a new
  

15   MBA program.  I taught macroeconomics, microeconomics,
  

16   economics and strategy, and managerial economics to students in
  

17   that program.
  

18      Q.  Prior to teaching in graduate levels at St. Thomas and
  

19   St. Mary's, had you taught undergraduate courses at Metro State
  

20   University in St. Paul?
  

21      A.  Yes, I did.  And the curious thing is, I was trained to
  

22   teach high school, and when I graduated there were no jobs
  

23   available in the State of Illinois.  So I ended up working for
  

24   the Federal Milk Marketing Order program.  Well, I still had
  

25   this interest in teaching.  So I was invited to teach at the
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 1   Metro State University, to teach undergraduate students, and I
  

 2   accepted it.  And I did it as a hobby, even while I was still
  

 3   working.
  

 4      Q.  Now, post-retirement from Land O'Lakes, have you
  

 5   continued to be professionally engaged in consulting
  

 6   activities?
  

 7      A.  Yes.  There are two kinds of consulting activities, one
  

 8   is international development.  Land O'Lakes has an
  

 9   International Development Division which is largely funded by
  

10   USAID and some by the Foreign Agriculture Service.  I consulted
  

11   on probably a dozen of those projects, largely dealing with the
  

12   dairy or organizational, organizational development, or
  

13   cooperatives, that's one kind.
  

14          The second kind of consulting activity is just like
  

15   this, where I have been asked to participate in developing a
  

16   policy or participate in Federal Milk Order proceedings.  So I
  

17   have done both kinds of things.
  

18      Q.  And over the course of your career as you described it,
  

19   have you testified as an expert witness in various Federal
  

20   Order and other proceedings?
  

21      A.  I think I have been certified once or twice as an
  

22   expert, but I have testified in a lot of hearings, and I can't
  

23   remember how many, but probably in the order of 20 or so.
  

24      Q.  So Mr. Christ, what how would you identify your fields
  

25   of expertise?
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 1      A.  Well, I would argue that I probably have three.  One
  

 2   is, of course, Agricultural Economics, that's where my training
  

 3   is.  And I have also continued to be very active in the
  

 4   American Agricultural Economics Association, now known as the
  

 5   Agriculture and Applied Economics Association, so I have
  

 6   continued to keep abreast there.
  

 7          Another course is in Agricultural Policy.  My
  

 8   responsibilities both in the government and Land O'Lakes
  

 9   included understand Federal programs the State programs related
  

10   to agriculture in general and dairy in particular.
  

11          And third, most of the focus was on dairy policy and
  

12   dairy marketing.  So I would list those as the three things
  

13   that I'm most qualified and experienced in.
  

14      Q.  Your Honor, I would offer Mr. Christ as an expert in
  

15   Agricultural Economics, Agricultural Policy, and Dairy
  

16   Marketing and Regulation.
  

17       JUDGE CLIFTON:  He said Dairy Marketing and Dairy Policy.
  

18   Do you want to --
  

19       MR. BESHORE:  I'll accept his description.  Dairy Marketing
  

20   -- well, let me ask you this.  Would Dairy Regulation be
  

21   considered that one of your fields of expertise, Mr. Christ?
  

22       MR. CHRIST:  Dairy regulations would be encompassed in
  

23   Dairy Policy.  Dairy Marketing is the physical activity of
  

24   transacting business in the dairy industry.
  

25       MR. BESHORE:  So I would -- I would add Regulation as
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 1   described by Mr. Christ to those areas of expertise.
  

 2       JUDGE CLIFTON:  Is there anyone who would like to ask
  

 3   Mr. Christ questions before determining whether you you object
  

 4   to his being accepted as an expert in those areas in this
  

 5   proceeding?  There is no one.
  

 6           Is there any objection to my accepting Mr. Christ as an
  

 7   expert in Agricultural Economics, Agricultural Policy, Dairy
  

 8   Policy, including Dairy Regulations, and Dairy Marketing?
  

 9   There are no objections.  Mr. Christ, I accept you as an expert
  

10   in Agricultural Economics, Agricultural Policy, Dairy Policy,
  

11   including Dairy Regulation, and Dairy Marketing.
  

12       MR. CHRIST:  Thank you, your Honor.
  

13   BY MR. BESHORE:
  

14      Q.  Thank you, your Honor.
  

15          Mr. Christ, at this point would you then proceed with
  

16   your prepared statement, Exhibit 58, picking up at the second
  

17   full paragraph where I interrupted?
  

18      A.  Yes, Mr. Beshore.
  

19          I appear here in support of Proposal Number 1 offered
  

20   by three cooperatives to adopt a new Federal Milk Marketing
  

21   Order for California.  This proposal includes some new and
  

22   unique features that may raise questions among interested
  

23   parties.  My goal is to bring an historical perspective to
  

24   these questions, to relieve doubts about these features, and to
  

25   demonstrate that they are appropriate based on law

2438



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1   and/precedent.
  

 2   Primary Goals of Federal Milk Marketing Orders
  

 3           I have read the Agricultural Marketing Agreement Act of
  

 4   1937 (the Act) several times during my career, including twice
  

 5   during the last few months.  Here I paraphrase Section 602 of
  

 6   the Act, which states its purposes:
  

 7           Number 1 --
  

 8       JUDGE CLIFTON:  Let me interrupt, I believe I'm about to
  

 9   hear a couple of objections.
  

10       MR. VETNE:  No, you will only hear one objection repeated
  

11   several times.  The witness starts with "here I paraphrase,"
  

12   and we have had this discussion before about interpretation of
  

13   statutes by a witness.  And paraphrasing, by its nature,
  

14   distorts what Congress said, whatever the paraphrasing is, and
  

15   I'm reading forward.  And following the paraphrase, there are
  

16   express attributions of intent to, by Congress, attributed to
  

17   Congress by this witness.  Apparently the testimony goes on and
  

18   captures that intention of the witness to attribute to Congress
  

19   a certain intent.  It is not -- a witness is not capable under
  

20   Laws of Evidence and Precedent, of so doing.  The Act says what
  

21   it says.
  

22           Now, there is, however, precedent that agencies may
  

23   interpret statutes, and agency interpretations are frequently
  

24   accepted by courts.
  

25           The fact of agency interpretation is one thing, and I
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 1   think it's a good thing to look at.  And since 1937, I'm
  

 2   looking in advance here, Congress, the agency has interpreted
  

 3   the Act of '37 differently from the attribution that this
  

 4   witness attributes to Congress.
  

 5           So I object, legal opinion, paraphrasing, attribution
  

 6   of intent to Congress is improper.  I don't know if it is
  

 7   necessary to raise it multiple times, but this is a good time
  

 8   to raise it.  Thank you.
  

 9       JUDGE CLIFTON:  Thank you, Mr. Vetne.  I would like a
  

10   little more volume on the podium mic, please.
  

11       MR. ENGLISH:  Chip English.  I join the objection, and I
  

12   don't think it's appropriate to have paraphrasing of Section
  

13   602.  He then does quote Section 608(c)(18).  I don't object to
  

14   his reading a statute into -- so the part on the bottom of page
  

15   2, top of page 3, I do not object to the text.
  

16           Just to save time, I think I know where your Honor is
  

17   going to go with this, so we're not going to interrupt again,
  

18   but the objection here would go to the paragraph that follows
  

19   the text, with an interpretation of what Congress said.
  

20           And just to join Mr. Vetne, we haven't used the phrase
  

21   yet, I could have used it yesterday, but agency interpretation,
  

22   when properly included in Federal Register and subject to
  

23   review, is known as Chevron deference -- C-H-E-V-R-O-N --
  

24   deference.  And that's important, as Mr. Vetne noted, because
  

25   there is plenty of agency interpretation of the statute to
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 1   which is entitled to Chevron deference, and to change that
  

 2   interpretation would be subject to certain legal issues.
  

 3   Nonetheless, I join Mr. Vetne's objection.
  

 4       MR. BESHORE:  Marvin Beshore.  Your Honor, of course we
  

 5   believe the testimony is completely appropriate, proper, and
  

 6   should be allowed to proceed with Mr. Christ's stated
  

 7   understanding and interpretation of the law, as he has
  

 8   participated and experienced its application for so many years.
  

 9   And I think without going any further, that your Honor's ruling
  

10   yesterday should be, should apply here.  And hopefully we can
  

11   have an understanding that the objection is a standing one so
  

12   that the witness does not need to be interrupted repeatedly.
  

13   We certainly understand that the objection is, you know, is not
  

14   waived by not being raised again and again and again.
  

15       JUDGE CLIFTON:  Thank you.  I love the Dairy Bar.  You are
  

16   so thoughtful, you are so experienced, and you are so
  

17   articulate, and it is a pleasure to be at a hearing such as
  

18   this.
  

19           My ruling is identical to yesterday.  I'm not going to
  

20   repeat it.  I encourage all witnesses who are grappling with
  

21   the facts and the law to express their opinions about both.
  

22   And we know that those representatives of the United States
  

23   Department of Agriculture who have to sift through all that so
  

24   carefully to determine what recommendation to make to the
  

25   Secretary, will be very careful.  But I appreciate so much the
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 1   cautions that the objections expressed.  They are helpful.
  

 2           And that said, Mr. Christ may give us his
  

 3   interpretation, his opinion, and his historical perspective, as
  

 4   he intends to.  So, Mr. Christ, do you remember where you were?
  

 5       MR. CHRIST:  Yes, ma'am, I do.
  

 6       JUDGE CLIFTON:  You may proceed.
  

 7       MR. CHRIST:  1.  Establish and maintain parity prices to
  

 8   farmers.  Parity prices refer to the purchasing power of farm
  

 9   prices during the 1910 to 1914 period.
  

10           2.  Protect consumers by gradually approaching parity
  

11   prices.
  

12           3.  Establish and maintain orderly marketing conditions
  

13   to promote an orderly flow of product to the market.
  

14           Section 608(c)(18) of the Act is more explicit about
  

15   milk pricing:  The Secretary of Agriculture -- and this is a
  

16   quote --
  

17                "The Secretary of Agriculture, prior to
  

18                prescribing any term in any Marketing Agreement or
  

19                order, or amendment thereto, relating to milk or
  

20                its products, if such term is to fix minimum
  

21                prices to be paid to producers or associations of
  

22                producers, or prior to modifying the price fixed
  

23                in any such term, shall ascertain the parity
  

24                prices of such commodities.  The prices which it
  

25                is declared to be the policy of Congress to
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 1                establish in Section 602 of this title, shall, for
  

 2                the purposes of such agreement, order, or
  

 3                amendment, be adjusted to reflect the price of
  

 4                feeds, the available supply of feeds, and other
  

 5                economic conditions which affect market supply and
  

 6                demand for milk and its products in the marketing
  

 7                area --"
  

 8       JUDGE CLIFTON:  Because it is a direct quote, I want you to
  

 9   read that second line and again, please.
  

10       MR. CHRIST:  Okay.
  

11           "And demand for milk and its products--"
  

12       JUDGE CLIFTON:  No.
  

13       MR. BESHORE:  Look at that carefully, milk --
  

14       MR. CHRIST:  -- or its products," my apologies.
  

15                -- and demand for milk or its products in the
  

16                marketing area in which the contemplated Marketing
  

17                Agreement Order --
  

18       MR. BESHORE:  Excuse me, Mr. Christ.
  

19       MR. CHRIST:  Yeah?
  

20   BY MR. BESHORE:
  

21      Q.  "Marketing area to which."
  

22      A.  Okay.
  

23                The marketing area -- this is the second line --
  

24                in the marketing area to which the contemplated
  

25                Marketing agreement, order, or amendment relates.
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 1                Whenever the Secretary finds, upon the basis of
  

 2                the evidence adduced at the hearing required by
  

 3                Section 608(b) of this title, or this section as
  

 4                the case may be, that the parity prices of such
  

 5                commodities are not reasonable in view of the
  

 6                price of feeds and other economic conditions which
  

 7                affect market supply and demand for milk, and its
  

 8                products, in the marketing area to which the
  

 9                contemplated agreement, order, or amendment
  

10                relates, he shall fix such prices as he finds will
  

11                reflect such factors ensure a sufficient quantity
  

12                of pure and wholesome milk, and be in the public
  

13                interest.
  

14           These themes are --
  

15      Q.  Is that the end of the quoted?
  

16      A.  That is the end of the quote.
  

17      Q.  Thank you.
  

18      A.  These themes are recited in the preamble to every
  

19   Federal Milk Order decision I have read.  My interpretation of
  

20   the plain language of these sections is that the primary
  

21   purpose of the Act is to enhance producer prices with parity
  

22   price as the goal.  Congress also recognized the need to modify
  

23   prices as market realities dictate, but did not modify its
  

24   explicit intent to enhance prices to producers.
  

25           Proposal Number 1 for the California Order does that
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 1   without harming consumers and without disrupting the orderly
  

 2   flow of milk and dairy products to the market.
  

 3   Federal Milk Orders Federal Orders Can Apply to Any and/or All
  

 4   Dairy Products
  

 5           The Act mentions "milk" 72 times.  It never specifies
  

 6   "Grade A milk," so the implication is that an order can be
  

 7   issued for manufacturing milk, Grade A milk, or all milk.
  

 8   Among the references to milk, 9 refer to "milk and its
  

 9   products," and 6 refer to "milk or its products."
  

10       MR. ENGLISH:  Your Honor?  I am trying to read ahead, so I
  

11   can only do this -- I don't disagree with Mr. Beshore, I don't
  

12   want to interrupt.  I do think the next sentence is, again,
  

13   objectionable on the grounds we have stated before, and I
  

14   understand what your ruling is going to be.  I just want to
  

15   note my objection, and I will try to run ahead, Mr. Beshore, so
  

16   I can try to do all at once and not interrupt.
  

17       MR. BESHORE:  Well, I'm not quite sure what that means
  

18   since we were just interrupted.
  

19       MR. ENGLISH:  Well, I had to because --
  

20       MR. CHRIST:  Your Honor, may I comment?
  

21       JUDGE CLIFTON:  Not quite yet, but, yes.
  

22       MR. CHRIST:  Okay.
  

23       JUDGE CLIFTON:  Mr. Beshore, I know you would prefer that
  

24   your witness not be interrupted.
  

25       MR. BESHORE:  I would.
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 1       JUDGE CLIFTON:  I prefer that Mr. English spots a part of
  

 2   the presentation that indeed is objectionable based on his
  

 3   argument, I prefer that he help us pinpoint it, that he do
  

 4   interrupt.  If you want him to just mark those on his copy and
  

 5   then at a time when your witness is stopped to go back and
  

 6   point them out to us, we can do it that way.  But for him to be
  

 7   able to highlight the particular areas where he calls it an
  

 8   objection, I call it a caution, I appreciate his highlighting
  

 9   those.
  

10       MR. BESHORE:  I'm open to any accommodation that does not
  

11   truncate his right to make objections, but which also allows
  

12   the witness' testimony to proceed subject to the objections.
  

13       JUDGE CLIFTON:  Mr. English, would it work that you mark
  

14   them as we go through and then I hear them when the witness
  

15   gets through the statement?
  

16       MR. ENGLISH:  I don't know, your Honor, I'll try.  I
  

17   understand.  I will try.
  

18       JUDGE CLIFTON:  All right.  Thank you.  All right.  Now,
  

19   you wanted to make a comment, Mr. Christ?
  

20       MR. CHRIST:  Well, as a practical matter, those people who
  

21   are subjected to the law and to the rules have to have a means
  

22   of interpreting what the law or the rules are.  And most of us
  

23   can't consult with the Circuit Court to find out what those
  

24   are, and so we try to use the plain meaning of the language,
  

25   our interpretation of English words and phrases and how they
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 1   apply to our activity.  And that's, in my view, that's a common
  

 2   practice in any economic endeavor.
  

 3       JUDGE CLIFTON:  Well, that's certainly a starting place in
  

 4   trying to understand the law, it's not necessarily where we
  

 5   need to end.  Mr. English?
  

 6       MR. ENGLISH:  And I appreciate Mr. Christ's comment, it
  

 7   doesn't change what court's view of those statements can be.
  

 8   So I'm trying not to belabor the point.  The objection is made,
  

 9   it's been obviously overruled, rule viewed as a caution.  We
  

10   are maintaining our position on this and we will maintain our
  

11   position on this.
  

12       JUDGE CLIFTON:  Thank you, Mr. English.
  

13           Mr. Beshore, would you lead the witness to where he
  

14   should resume his reading of his statement?
  

15   BY MR. BESHORE:
  

16      Q.  I would ask you to resume, Mr. Christ, with the
  

17   sentence, fifth line from the bottom of page 3 of Exhibit 58,
  

18   which begins "again."
  

19      A.  I will continue.
  

20           Again, the plain reading of the language in the Act
  

21   leads me to conclude that a FMMO can be adopted to regulate the
  

22   purchase and handling of any subset of the milk supply, or of
  

23   any derivatives or products of milk.
  

24           There is evidence of this flexibility.  Shortly after
  

25   the implementation of the Agricultural Adjustment Act of
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 1   1933 -- that should be Agriculture, not agricultural.
  

 2      Q.  Actually, it should be agricultural as you read it --
  

 3      A.  Okay.
  

 4      Q.  -- properly.  That is its name.
  

 5      A.  Okay.  The correction is corrected.
  

 6          Agricultural Adjustment Act of 1933, "a predecessor Act
  

 7   to the Agricultural Marketing Agreement Act of 1937, which
  

 8   included much of the same FMMO language as the 1937 Act), the
  

 9   Secretary of Agriculture issued a "Marketing Agreement"
  

10   applying to the evaporated milk industry -- and in parentheses
  

11   is reference -- (Baker, Burton A, and Rudolph K. Froker, "The
  

12   evaporated Milk Industry under Federal Marketing Agreements",
  

13   Research Bulletin 158, University of Wisconsin, September
  

14   1945).  This regulations operated under three legal constructs,
  

15   including Marketing Agreement Number 7, Marketing Agreement
  

16   Number 60, and License Number 100.  It regulated manufacturers
  

17   of evaporated milk across the United States (including those in
  

18   California), required the payment of minimum prices to
  

19   "presumably manufacturing grade" milk producers.
  

20      Q.  Did you mean in parentheses?
  

21      A.  No, not quote, parentheses, I'm sorry.
  

22      Q.  Thank you.
  

23      A.  Established minimum and maximum wholesale prices for
  

24   evaporated milk and regulated trade practices.  The evaporated
  

25   milk License 100 was mandatory and applied to all processors of
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 1   evaporated milk in the United States.  It was in effect at the
  

 2   same time the above-referenced Bulletin was issued, and
  

 3   continued in effect through 1947.
  

 4          The Evaporated Milk agreements and license illustrated
  

 5   that both manufacturing grade milk and --
  

 6       JUDGE CLIFTON:  I'm sorry, it does make a little difference
  

 7   how you read it.  Would you read again the last sentence of
  

 8   that paragraph?
  

 9       MR. CHRIST:  The preceding paragraph?  Yes.
  

10       JUDGE CLIFTON:  Yes.
  

11       MR. CHRIST:  The evaporated milk license --
  

12       JUDGE CLIFTON:  No, prior sentence, "it was in effect" --
  

13       MR. CHRIST:  It was in effect at the same time --
  

14       JUDGE CLIFTON:  Well, you have said "same" a couple of
  

15   times, and I don't know if that's what you mean.
  

16       MR. CHRIST:  No, your Honor, no.  I will try again.
  

17       JUDGE CLIFTON:  All right.
  

18       MR. CHRIST:  It was in effect at the time the
  

19   above-referenced Bulletin was issued, and continued in effect
  

20   through 1947.
  

21           The evaporated milk agreements and license illustrated
  

22   that both manufacturing grade milk and a "product of milk"
  

23   could be regulated under the Act.
  

24           Another example of this flexibility is the 1939 version
  

25   of the Dubuque, Iowa, Federal Milk Marketing Order.  The
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 1   definition of a producer -- it should be "producer" as a
  

 2   "person...who produces milk which is received at a plant of a
  

 3   handler from which milk is disposed of in marketing area..."
  

 4   does not distinguish Grade A milk from manufacturing milk.
  

 5   Neither does the handler definition, which specifies that a
  

 6   "'handler' means any person who engages in such handling of
  

 7   milk, which is disposed of as milk or cream in the marketing
  

 8   area."  Again, there's no reference to Grade A milk or health
  

 9   inspection.
  

10           From this background, it is reasonable to conclude that
  

11   regulation of all plants purchasing milk in California and all
  

12   milk purchased by them from California producers, would fall
  

13   within the scope of the law.  The cooperatives' proposal would
  

14   regulate only the purchase of Grade A milk.
  

15           The focus of existing FMMO's is regulating the purchase
  

16   and handling of Grade A milk, which is presumably available for
  

17   Class 1 use.  This has been the history of the program.  In the
  

18   beginning, many orders operated individual handler pools,
  

19   meaning that the primary users of producer milk were for fluid
  

20   milk and cream products.  Producers received a "base" price
  

21   and/or a uniform price, derived from primarily from those uses.
  

22   Orders with market-wide pools exhibited these same
  

23   characteristics.  A producer participated in the pool only if
  

24   he shipped to a fluid milk processor.
  

25           Over time, conflicts arose between Grade A producers
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 1   who shipped to a fluid processor and Grade A (or potential
  

 2   Grade A) producers who want access to the higher pool price.
  

 3   The dairy program administration gradually adopted by
  

 4   accommodating supply plants, relaxing pool qualification
  

 5   standards, and eliminating individual handler pools.  This
  

 6   process, in effect, accomplished the regulation of nearly all
  

 7   Grade A milk used for manufacturing within the FMMO system.
  

 8           The Cooperatives' proposal goes one step further.  It
  

 9   essentially provides for the pooling of all Grade A milk
  

10   produced and marketed within the State of California.  This
  

11   means that Grade A milk, no matter what product it is used to
  

12   produce, is included.  This is well within the range of
  

13   possibilities under the law.
  

14       MR. ENGLISH:  Objection.
  

15       JUDGE CLIFTON:  Objection is noted.
  

16       MR. CHRIST:  Okay.  Next, Section 3.
  

17   The Need to Regulate all Grade A Milk
  

18           The Cooperatives propose that all Grade A milk produced
  

19   and marketed within the state, be price-regulated.  This is
  

20   necessary to assure that so-called "depooling" is minimized.
  

21   There are current times when the "uniform" price falls below
  

22   Class II, Class III, or Class IV prices.
  

23   BY MR. BESHORE:
  

24      Q.  Those are Roman numerals.
  

25      A.  Roman Numeral Class II, Roman Numeral Class III, and
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 1   Roman Numeral Class IV prices.
  

 2      Q.  Thank you.
  

 3      A.  The frequency of this phenomenon increased with the
  

 4   introduction of advanced pricing under FMMO's.  At times, this
  

 5   may create incentives to disassociate milk used in those
  

 6   classes from the pool.  FMMO's have adopted rules to reduce the
  

 7   incidents of depooling.  The California state order currently
  

 8   prices essentially all Grade A milk so a handler gains no
  

 9   advantage from depooling milk.  It is still possible for
  

10   individual producers to withdraw from the pool on an annual
  

11   basis by foregoing Grade A status.
  

12           Depooling can do greater damage in California than
  

13   elsewhere because of the priority claim of quota milk to pool
  

14   revenues.  As is the case now under California regulations,
  

15   quota milk is paid first and the residual pool revenues accrue
  

16   to all regulated milk.  If depooling were to occur, it would
  

17   reduce revenues from the higher valued manufacturing uses, and
  

18   reduce the uniform price for milk remaining in the pool.  The
  

19   Cooperatives' proposal would maintain the California practice
  

20   of pooling all Grade A milk produced and purchased in the state
  

21   to minimize the potential fluctuation in pay prices among Grade
  

22   A producers.  Thus, greater uniformity and stability of actual
  

23   pay prices to producers would result.
  

24           Depooling would also promote instability in the uniform
  

25   price.  In any one month, one or more of the Class II, Class
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 1   III, or Class IV prices could be above the likely uniform price
  

 2   providing an incentive for depooling.  Thus, the amount of milk
  

 3   for which there is incentive to depool, could vary greatly from
  

 4   month to month.  This could result in greater volatility and
  

 5   pay prices to producers.
  

 6   Uniformity of Prices Among Producers
  

 7           The Act requires that prices to producers in
  

 8   market-wide pools be uniform as to all producers "irrespective
  

 9   of the uses made of such milk by the individual handler to whom
  

10   it is delivered; subject...only to adjustment for (a) volume,
  

11   market, and production differentials, customarily applied by
  

12   the handlers subject to such order, (b) the grade or quality of
  

13   the milk delivered, (c) the locations at which delivery of such
  

14   milk is made to such handlers, and (d) a further adjustment
  

15   among producers and associations of producers on the basis of
  

16   their marketings of milk during a representative period of
  

17   time."
  

18      Q.  Can I stop you there?  Did you -- were there several
  

19   points in reading that quoted language from the Statute where
  

20   the printed text has dots representing the fact that some of
  

21   the words have not been included in the quoted material?
  

22      A.  Yes, some of the words were eliminated because they
  

23   didn't contribute to a clear understanding of what was
  

24   intended, I think.
  

25      Q.  Okay.  And, your Honor, I would ask that it is possible
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 1   for the text to reflect the highlighted notation in the written
  

 2   exhibit.
  

 3       JUDGE CLIFTON:  All right.  So I'm going to instruct the
  

 4   court reporter when preparing the transcript to refer to
  

 5   Exhibit 58.  And where Exhibit 58 shows with "dot, dot, dot,"
  

 6   portions of the language that have not been include, that the
  

 7   transcript likewise show that.  These exhibits I think will be
  

 8   very helpful when the court reporter creates the transcript,
  

 9   not only for spellings and that kind of punctuation,
  

10   Mr. Beshore, also determining whether it's an Arabic 1 or a
  

11   Roman Numeral I and the like.  So I invite the court reporter
  

12   to read these exhibits when creating the verbatim transcript.
  

13       MR. BESHORE:  Thank you, your Honor.
  

14       MR. ENGLISH:  Your Honor, Chip English.  And I'm not
  

15   interrupting because the witness has already been interrupted
  

16   by his own counsel.  And I wouldn't have stood up, but for, and
  

17   I don't object to the references to the ellipticals and what
  

18   they mean in the sense of words being missing, I rise to object
  

19   to the commentary from the witness with respect to his
  

20   interpretation that they took away from the meaning of the
  

21   Statute, when, of course, the plain meaning of the Statute is
  

22   the plain meaning of the Statute.  I object to that particular
  

23   commentary.
  

24       JUDGE CLIFTON:  The objection is noted.
  

25   BY MR. BESHORE:
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 1      Q.  Would you proceed, then, with your statement,
  

 2   Mr. Christ, beginning with the sentence after you finished the
  

 3   quotation from the Act?
  

 4      A.  Okay.
  

 5          The Cooperatives' proposal fulfills these requirements.
  

 6           The question of "uniformity" has been interpreted in
  

 7   many ways in the history of the FMMO program.  In the days of
  

 8   individual handler pools, producers were paid uniformly by each
  

 9   handler.  However, there was little or no uniformity of prices
  

10   between handlers because of different utilization.  Some FMO's,
  

11   such as the Washington, DC --
  

12       JUDGE CLIFTON:  Let me have you do it again.  It is so hard
  

13   to say that phrase.
  

14       MR. CHRIST:  Some FMO'S --
  

15       JUDGE CLIFTON:  One more time.
  

16       MR. CHRIST:  FMMO's -- did I get the right number of M's?
  

17   Okay.  Good.
  

18           Such as the Washington DC order, did not set prices for
  

19   "surplus" milk, but pooled whatever revenue the handler in
  

20   question received for his "surplus" milk, with the caveat that
  

21   it not be less than the offering price of the Maryland and
  

22   Virginia Milk Producers Cooperative Association.  Thus, the
  

23   manufacturing portion of the "uniform" price could differ for
  

24   each handler.  In addition, many early FMMO's included what
  

25   were referred to as "base" plans that assigned a higher value
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 1   distribution to each producer who owned "base."
  

 2      Q.  Could you just read --
  

 3      A.  Earned.
  

 4      Q.  Thank you.
  

 5      A.  Who earned "base."
  

 6      Q.  Okay.  Thank you.
  

 7      A.  Some members, or some producers, had more "base" than
  

 8   others so they were paid more.  Another variation came from
  

 9   seasonal incentive plans such as the so-called Louisville plan,
  

10   where some of the -- some pool money was withheld in the spring
  

11   months and paid out in the fall months, in an effort to reduce
  

12   seasonality of milk production.  Also, new producers in many
  

13   orders were paid at lower price until they became established
  

14   in the market.  So historically, there have been many instances
  

15   of variations in prices paid to producers.
  

16          These variations in pay prices were gradually reduced
  

17   as individual handler pools were eliminated "base" plans grew
  

18   out of favor and minimum class prices were harmonized across
  

19   orders.
  

20          The Cooperatives' proposal does include some of its own
  

21   variations in producer prices.  The first is the distribution
  

22   of pool revenues to "quota" and "over-quota" milk.  Owners of
  

23   California quota have a priority claim to pool revenues just as
  

24   "base" producers did in the past.  This priority distribution
  

25   is required by California law.
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 1           The 1996 and the 2014 Farm Bills support this practice
  

 2   by authorizing any California FMMO to "recognize quota value."
  

 3   The residual pool revenues accrue uniformly to all other
  

 4   producers whose production is not fully covered by quota.  This
  

 5   uniformity is greater than exists in other Federal orders,
  

 6   because there would be no producer location adjustments.
  

 7   Will Manufacturing Milk Prices in California be Too High?
  

 8           Under the Cooperatives' proposal, some of the prices
  

 9   for manufacturing milk in California will be higher than they
  

10   have been in the past.  Will they be too high?  The prices
  

11   proposed are the same prices that are paid by other handlers in
  

12   other FMMO's.  Some of the handlers affected by these prices
  

13   today are located in the western region of the U.S., and are
  

14   subject to similar economic forces as California handlers.
  

15   Western cheese makers located outside of California and Idaho
  

16   (both states outside the FMMO system) have grown at a faster
  

17   rate than California cheese makers (see the table below).
  

18           The table below is titled Cheese Production, California
  

19   and Other Western States (Less Idaho) 2000 and 2014.  The
  

20   column headings are Year -- ranging from, I have 2000 and 2014;
  

21   and the next column is headed California with Million Pounds
  

22   underneath; and the third column is Western States (Less
  

23   California and Idaho).
  

24           What this table shows that in 2000 the California
  

25   cheese production was 1,494,000 pounds.  In 2014, it was
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 1   2,444,000 pounds; and which expresses a 64 percent increase.
  

 2           In the third column representing the other western
  

 3   states, the first column shows that, or the third column shows
  

 4   that in the year 2000, these states produced 852,000,000 pounds
  

 5   of cheese; and in 2014 they produced 1,634,000 pounds of
  

 6   cheese, representing a 92 percent increase in production.
  

 7           So the plants in the western states outside of
  

 8   California and Idaho grew faster than the cheese plants in
  

 9   California.
  

10      Q.  Before you leave that page of Exhibit 58, could you
  

11   read the source of the information?
  

12      A.  Okay.  The source came from Dairy Products, which is a
  

13   USDA publication, annual summary for the years 2000 and 2014.
  

14      Q.  Thank you.
  

15       JUDGE CLIFTON:  Let me interrupt.  That was the bottom of
  

16   page 8?
  

17       MR. CHRIST:  Yes.
  

18       JUDGE CLIFTON:  I would like to take a 15-minute break if
  

19   we could.  I hate to interrupt the witness, but I think that
  

20   would be helpful to me.
  

21           So we'll go off record at 10:38 and come back on at
  

22   10:55.  Please be back and ready to go at 10:55.
  

23       (Whereupon, a break was taken.)
  

24       JUDGE CLIFTON:  We are back on record now at 10:55.
  

25           Mr. Beshore?
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 1   BY MR. BESHORE:
  

 2      Q.  Thank you, your Honor.
  

 3          Marvin Beshore.
  

 4          Mr. Christ, would you resume presenting your prepared
  

 5   testimony in the Exhibit 58 beginning at the very top of page
  

 6   9?
  

 7      A.  Yes.  These data imply that FMMO Class III prices have
  

 8   not been detrimental to the growth of the cheese industry in
  

 9   other western states.
  

10          Evidence exists that the minimum prices paid by
  

11   handlers outside of California, are not too high, as exhibited
  

12   by their ability and willingness to pay producers substantially
  

13   more than minimum blend prices.  Several years ago, I asked the
  

14   FMMO 30 Market Administrator to compare actual gross pay prices
  

15   to producers, to minimum blend prices in each county sorted by
  

16   degree of competition in that county.  He did this first for
  

17   FMMO 30, and later for all markets.  The results for all
  

18   "competitive" counties are shown on "Table 2," a document
  

19   prepared by the Market Administrator's Office for the months of
  

20   May and December 2008 through 2011.  I offer this document as
  

21   an Exhibit.
  

22      Q.  Okay.  Now, Mr. Christ, is the document to which you
  

23   have just referred in your testimony, what has been marked as
  

24   Exhibit 60?
  

25      A.  That is correct.
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 1      Q.  Okay.  Could you go ahead then, and continue with your,
  

 2   with your testimony?
  

 3      A.  Okay.  Each "competitive" county listed in "Table 2"
  

 4   has sufficient computation by regulated handlers to render an
  

 5   HHI (Herfindahl - Hirschman Index) of .33 or less.  I chose the
  

 6   HHI index represented in the table.
  

 7          The price differences reported in the last column is
  

 8   the gross pay price to each producer compared to the minimum
  

 9   FMMO price, at test, for the same producer.  Hauling charges
  

10   were not deducted from either price.
  

11      Q.  Could I interrupt you there?  Mr. Christ, if you would
  

12   look at the first page of Exhibit 60, and there's a footnote at
  

13   the bottom, and I would like you to read that footnote, if you
  

14   would, please.
  

15      A.  Footnote number 1, the difference, per cwt -- which
  

16   means centi weight or hundredweight -- is the result of
  

17   subtracting the individual minimum order price at test and
  

18   location from the gross pay price.  The difference is then
  

19   weighted using the producers' pool pounds of milk to arrive at
  

20   the county average.
  

21          So this is a weighted average of all regulated,
  

22   producers producing regulated milk within that county.
  

23      Q.  Now, could you just tell us what -- first of all, the
  

24   data was prepared, on Exhibit 60, this is all the work of the
  

25   Market Administrator.  Correct?
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 1      A.  Yes.  The data were compiled by him based on a request
  

 2   that I made, and but he's responsible for the data and the
  

 3   computations.
  

 4      Q.  So when the footnote says that the difference is the
  

 5   result of subtracting the individual minimum order price at
  

 6   test and location from the gross pay price, could you just
  

 7   explain clearly what you -- what that means by having a minimum
  

 8   order price at test and location?
  

 9      A.  All right.  Every -- first, every producers' milk has a
  

10   different composition.  And the minimum pay price will vary by
  

11   how much protein, solids not fat, and butterfat are in his
  

12   individual milk.  However, and that composition is reflected in
  

13   the minimum blend or uniform price that the handler is required
  

14   to pay, and -- but it also, so to make things comparable, I
  

15   asked that the gross pay price, which includes all the value of
  

16   all those components and other things such as quality premiums,
  

17   volume premiums, be included in the gross pay price compared to
  

18   the minimum required by the Federal Milk Marketing Order for
  

19   that same identical milk.
  

20      Q.  So is that another way of -- maybe I can say it more
  

21   directly, correct me if I'm wrong -- that the difference
  

22   represented in the right hand column on Exhibit 60, is a pure
  

23   over-minimum regulated price payment made to these producers
  

24   and it is not, can't be accounted for in any way by the
  

25   location to which they deliver or the components in their milk?
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 1      A.  Yes.  The location adjustments would apply to the
  

 2   minimum uniform price to that producer, and presumably, there
  

 3   would be some reflection in the actual pay price.  However,
  

 4   when there's a difference, it can be arise from a number of
  

 5   sources such as eagerness to buy the milk, premiums offered by
  

 6   the handler, or a choice not to make the same location
  

 7   adjustment as is provided in the Federal Milk Order.
  

 8      Q.  In any event, they represent dollars that are over and
  

 9   above the minimum regulated --
  

10      A.  Yes, they are dollars over and above the regulated
  

11   minimum uniform price for that individual producer's milk.
  

12      Q.  So in Exhibit 60, then, which is 70 pages -- 17 pages,
  

13   I'm sorry, 17 pages.  Does it, can you just describe the
  

14   columns on each page?  I don't want to go through each line of
  

15   each page, but just tell us what the columns are and how the
  

16   data is organized?
  

17      A.  Okay.  The first column identifies the state.  And what
  

18   I asked is for the Market Administrator to identify each county
  

19   in each state where the Herfindahl Index was .33 or less.  The
  

20   Herfindahl index is a widely accepted indicator of market
  

21   power.  It's calculated by taking the market share of each
  

22   market participant, and squaring it, and then adding up the
  

23   squared numbers.  So if there's a concentrated group of buyers
  

24   or individual buyer, it has a high HHI index.  If there are a
  

25   lot of competitors and they are small relative to each other,
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 1   then the HHI index is lower.
  

 2           Part 3.33 is an arbitrary number chosen by me, but it
  

 3   represents, at the minimum, three equally-sized competitors in
  

 4   the county.  Since that's not quite possible, it's at least
  

 5   four, and it could be any larger number.
  

 6           Now, there could also be a large number of purchasers
  

 7   in a county with a higher HHI index if there are dominant firms
  

 8   in that particular county.  If someone has a large market share
  

 9   and others have very small.  So it's a number chosen by me.
  

10   And it's just a threshold.  Say, if the numbers is larger than
  

11   that, if the county is less competitive.  If the number is
  

12   smaller than that, the county is more competitive.  But it
  

13   seemed like a reasonable threshold to consider.  So identifying
  

14   first the states that had counties that met this threshold.
  

15           Second, it identifies, in the second column, the
  

16   counties for which the competition met this .33 HHI index
  

17   threshold.
  

18           And then the third column shows the years; and in the
  

19   fourth column, the months.
  

20           Now, the Market Administrator's comply sources of milk
  

21   by county, in May and December of each year.  So they had the
  

22   data at the county level for those years, and those are
  

23   represented in columns 3 and 4.
  

24           The final column is the actual observed difference
  

25   calculated by the Market Administrator between what was paid to
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 1   the producers in that county on a weighted average basis,
  

 2   compared to what the minimum uniform price was for that same
  

 3   milk, from the same producers, in that same county.
  

 4      Q.  Okay.  Thank you.  Thank you, Mr. Christ.  Would you
  

 5   then return to Exhibit 58 at page 9 where I interrupted you.
  

 6      A.  Okay.
  

 7      Q.  And continue with your testimony.
  

 8      A.  Okay.
  

 9           I don't remember where you interrupted me.
  

10      Q.  Begin with "here" the sentence, "here are", right
  

11   before the data set.
  

12      A.  Okay.  Okay.  Okay.  Here are the extreme differences
  

13   for each state;
  

14          And the only purpose of reproducing some of this
  

15   information in the statement was to show that the numbers range
  

16   fairly widely within the state and sometimes between states.
  

17           For example, of these eight observations, for all the
  

18   counties in Iowa that met the competitive threshold, the
  

19   smallest overpayment was $0.25, and the largest overpayment was
  

20   $3.90.  Now, this is not the extreme individual producer, this
  

21   is the extreme for the entire county for an entire month.  And
  

22   it just shows that there is great variation, but it's
  

23   predominated by plus numbers.
  

24           Indiana shows a minus number.  And there are a few
  

25   minus numbers in Exhibit 60, Table 2.
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 1      Q.  Okay.  So I'm going to ask, your Honor, if the
  

 2   transcript could reflect table on pages 9 and 10 of Exhibit 58
  

 3   in the transcript, without Mr. Christ reading the numbers line
  

 4   by line, if that would be acceptable.
  

 5      A.  Your Honor, the same information is in Table 2,
  

 6   Exhibit 60.
  

 7       JUDGE CLIFTON:  Mr. Beshore, I appreciate that suggestion,
  

 8   and it's an excellent one.  I ask that the transcript prepared
  

 9   by the court reporter include the table as shown at the bottom
  

10   of page 9, top of page 10 of Exhibit 58, just after the
  

11   statement that the witness has made, "here are the extreme
  

12   differences for each state:"
  

13           And this table will be included in the transcript as if
  

14   read into the record, without Mr. Christ having to read it,
  

15   because it's not very helpful just to hear it read, it's better
  

16   to see it as laid out on pages 9 and 10.
  

17           (Refer to the Table that starts on Page 9 and
  

18           ends on Page 10 in the printed testimony of
  

19           Mr. Christ.)
  

20       MR. BESHORE:  Thank you, your Honor.
  

21   BY MR. BESHORE:
  

22      Q.  And with that, Mr. Christ, would you resume your
  

23   testimony where the text begins after the table on page 10?
  

24      A.  Okay.  In some competitive areas, such as the Upper
  

25   Midwest, farm-to-plant hauling costs are subsidized by the
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 1   handler.  Such a subsidy would increase the apparent
  

 2   overpayment relative to the FMMO minimum prices.
  

 3           Factors other than competition also affect a handler's
  

 4   ability to pay.  One is economies of scale.  The milk in
  

 5   California is processed into butter, powdered milk, cheese and
  

 6   whey in larger plants than is the case for the rest of the
  

 7   country.  Here is a comparison for cheese and butter:
  

 8   The table is headed:  (Refer to table on Page 10.)
  

 9   Production Per Plant of Cheese and Butter in California and the
  

10   Rest of the U.S. 2014.
  

11           Under cheese I have two columns, California; and the
  

12   second column is the U.S. -- that meaning the United States
  

13   minus California.
  

14           For cheese production, California averaged, for the
  

15   state, produced 2,313,000 pounds of cheese.
  

16      Q.  Is that an average or a total?
  

17      A.  That's a total.  The cheese production in California is
  

18   a total of 2,313,000 pounds.
  

19      Q.  For what period of time?
  

20      A.  This would be for the year 2014.  Similarly, the United
  

21   States without California produced 8,789,000 pounds of cheese.
  

22           The next line shows the number of plants producing
  

23   cheese in California and the U.S. outside of California.  In
  

24   2014, there were 64 plants producing cheese in California.  In
  

25   the rest of the United States, there were 466 plants.
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 1           When I divided the total production in line one, by the
  

 2   number of plants in line two, I derived production per plant.
  

 3   For California, the production of cheese per plant was 36.1
  

 4   million pounds.  The United States outside of California had a
  

 5   production of per plant of 18.9 million pounds, meaning that
  

 6   California production is approximately double per plant, that
  

 7   of the cheese plants in the rest of the United States.
  

 8           A similar result is seen for butter.  In California,
  

 9   the production in 19 or 2014, was 634 million pounds.  The
  

10   production of butter in the U.S. outside of California was
  

11   1,229,000 pounds.
  

12           The number of plants in California producing butter was
  

13   14.  The number of plants producing butter outside of
  

14   California in the United States was 72.
  

15           Dividing the line 1 number by the line 2 number, I get
  

16   production per plant for California was 45.3 million pounds in
  

17   2014; and for the United States outside of California, was
  

18   17.1.
  

19           What this says is the plants in California are much
  

20   larger in production of per plant than are plants, are
  

21   producing butter and cheese in California.
  

22      Q.  And the source for that data was what?
  

23      A.  USDA publication called Dairy Products, Annual Summary,
  

24   2014.  That would have come out early in 2015.
  

25          A third factor is the provision of producer services,
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 1   such as field services, producer record keeping,
  

 2   communications, milk testing, and producer milk transportation.
  

 3   Here is some data:
  

 4           Average milk production per producer in the U.S. and
  

 5   California, 2011.  In the United States -- I think that should
  

 6   be 2014.  Yes.
  

 7      Q.  Okay.
  

 8      A.  Should not be 2011.  2014.
  

 9          In the United States, average production per producer
  

10   was 4.5 million pounds.  In California, the average production
  

11   per producer was 28.5 million pounds.  So there are many fewer
  

12   producers in California for a given amount of milk than is the
  

13   case in the United States as a whole.
  

14           And that implies that the cost of servicing each
  

15   individual producer is distributed over a much larger volume of
  

16   milk.
  

17           The source of this data is again, the USDA publication,
  

18   Milk Production reported in February of 2015.
  

19      Q.  So just to be clear, the report in February of 2015
  

20   would have included the report of the annual numbers for the
  

21   year 2014?
  

22      A.  2014.
  

23      Q.  Thank you.
  

24      A.  Larger producers mean lower cost of these services per
  

25   hundredweight of milk.
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 1          A fourth factor is the cost of balancing services for
  

 2   the fluid market.  Since a seasonality of fluid demand does not
  

 3   harmonize with the seasonality of milk production, the handlers
  

 4   that service the fluid market suffered a loss of plant capacity
  

 5   utilization.  The California market has a lower utilization
  

 6   than any FMMO market.
  

 7      Q.  Mr. Christ, could you just begin that sentence again?
  

 8   I think you missed a word or two.
  

 9      A.  The California market has a lower Class 1 utilization
  

10   than any FMMO market, other than maybe the Upper Midwest.  So
  

11   there is less "give-up" cost incurred by California milk
  

12   manufacturing plants.
  

13           A fifth factor in California is California's proximity
  

14   to the Asian export markets.  When export prices for dairy
  

15   products rise above domestic prices, California (and other West
  

16   Coast) processors, can use their geographic proximity to serve
  

17   those markets.  They may capture higher prices, which may only
  

18   be partly reflected in the national average dairy product
  

19   prices that are used in FMMO class price formulas.  Their
  

20   revenue opportunities rise more than their manufacturing class
  

21   prices.
  

22           A sixth factor is that manufacturing class prices are
  

23   based on basic commodity prices.
  

24      Q.  Excuse me --
  

25      A.  I gave basic commodity products.
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 1      Q.  Thank you.
  

 2      A.  Bulk butter, bulk cheddar cheese, bulk dry whey, and
  

 3   bulk nonfat dry milk.  These are typically lowered valued
  

 4   products, and their prices are viewed as indicators of national
  

 5   supply and demand conditions.  However, dairy manufacturers
  

 6   have a choice of making these products or of producing higher
  

 7   value products such as retail butter, specialty cheese, whey
  

 8   protein concentrate, and customized milk powders.  These
  

 9   represent opportunities for manufacturers to enhance their
  

10   revenue stream without increasing milk cost through regulated
  

11   milk prices.  Thus, it is not likely that the proposed prices
  

12   for manufacturing milk will be too high.
  

13   Next section.
  

14   Class 1 Differentials
  

15           The level of Class I differentials proposed will be
  

16   discussed by another witness.  I will comment only on the
  

17   purpose and function of Class I differentials.  In the early
  

18   days of FMMO's, especially with individual handler pools, Class
  

19   I differentials provided revenue for creating an incentive for
  

20   the production of Grade A milk, and for delivering it to a
  

21   fluid processing plant.  First, a plant with a relatively high
  

22   Class I utilization could justify paying more than other
  

23   plants.  Second, the extra revenue created by the differential
  

24   would offset the added cost of maintaining Grade A production
  

25   status for the dairy facility.  And third, location adjustments
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 1   encouraged the delivery of milk to urban areas where most fluid
  

 2   milk plants are located.
  

 3           However, with the adoption of market-wide pools, there
  

 4   was a lesser incentive to ship to the highest utilization
  

 5   plant, but producers only needed to ship milk to a regulated
  

 6   plant, whether it be a manufacturing plant or a fluid plant.
  

 7   It was up to the manufacturing plant operator to satisfy
  

 8   pooling standards, and to remain an attractive market for Grade
  

 9   A milk.  The Class 1 differential was no longer sufficient to
  

10   attract milk to fluid plants.  However, it's contribution to
  

11   the uniform price usually remained sufficient to attract more
  

12   and more Grade A milk to the market.
  

13           So, the level of Class I differential -- should be
  

14   differentials -- is not the primary determinant for assuming
  

15   that milk gets to the fluid plants that need it.
  

16      Q.  So could you --
  

17      A.  I'll read that sentence.
  

18      Q.  Read that sentence again, please, Mr. Christ?
  

19      A.  So the level of the Class I differential is not the
  

20   primary determinant for assuring that milk gets to the fluid
  

21   plants that need it.
  

22      Q.  Thank you.
  

23       JUDGE CLIFTON:  Now, Mr. Christ, first time you read it you
  

24   said "differential" should be plural, "differentials."  But the
  

25   second time you read it, you read it as if the singular was
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 1   acceptable.  Which way do you prefer?
  

 2       MR. CHRIST:  I will try a hybrid.  And that is, so the
  

 3   level of the Class I differentials -- S plural -- is not the
  

 4   primary determinant for assuring that milk gets to the fluid
  

 5   plants that need it.
  

 6           A producer gets the uniform price no matter what
  

 7   product his milk is used to produce.
  

 8           Proposal Number 1 imitates the California program with
  

 9   regard to shipping requirements.  There are none.  However, the
  

10   California program has a latent call provision which could
  

11   require reluctant suppliers to sell milk to fluid processing
  

12   plants.  In my experience, this provision has never been
  

13   invoked.
  

14           Other factors contribute to an orderly supply of
  

15   Class I milk, of milk for Class I use.  Most important are the
  

16   contractual relationships between suppliers and Class I buyers,
  

17   both of whom may operate on a regional or a national basis.
  

18   They agree to sell and/or buy milk for Class I use, on terms
  

19   that satisfy their business needs.  These contracts exist
  

20   outside the FMMO system, but provide assurance that milk be
  

21   available, will be available, for Class I use.
  

22           In the California system and in the Cooperatives'
  

23   proposal, the Class I differential is the most lucrative source
  

24   of funds to pay dairy farmers.  Higher Class I differentials
  

25   means that quota and transportation credits will be paid and a
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 1   higher residual uniform price will be available to producers.
  

 2   And lower Class I differentials mean a lower residual uniform
  

 3   price.
  

 4           As argued above, Class I differentials do not provide
  

 5   an adequate incentive for attracting milk to a fluid processing
  

 6   plant.  In the Cooperatives' proposal, transportation credits
  

 7   are an important mechanism for facilitating the movement of
  

 8   milk to fluid processing plants located in urban areas.  Milk
  

 9   shipped from the farm to a qualified fluid processor is
  

10   eligible to receive a partial reimbursement from the pool for
  

11   the cost of the haul.
  

12           If, for whatever reason, fluid processors have
  

13   difficulty attracting enough Grade A milk, they can pay more
  

14   than minimum FMMO prices for it, while -- which is customary, a
  

15   customary practice throughout the FMMO system.
  

16   Next section:
  

17   Orderly Marketing Conditions
  

18           One of the primary goals specified in the Act is to
  

19   "establish and maintain orderly marketing conditions."
  

20   "Orderly marketing" is not specifically defined in the act;
  

21   furthermore, the term "disorderly marketing" does not appear in
  

22   the law.  However, the Act does explicitly give the Secretary
  

23   of Agriculture tools to create "orderly marketing conditions"
  

24   in FMMO's.  I will try to offer some perspective on these
  

25   terms.

2473



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1           One aspect of orderly marketing conditions is
  

 2   stability.  To me, that means that the economic environment
  

 3   under which producers and handlers transact business does not
  

 4   vary as an artifact of regulation.  For example, evidence will
  

 5   be introduced that the cost of milk for manufacturing varies
  

 6   widely between the California state program and the Federal
  

 7   program.  That means that sometimes it may be more profitable
  

 8   to process milk under one regulatory program than the other.
  

 9   Firms regulated under both programs compete in the same
  

10   national input market (with the exception of raw milk) and
  

11   output markets.  The economic environment may be distorted
  

12   merely by differences in the regulations.
  

13           Orderly marketing can be approved for California
  

14   producers.  They compete in the national market for farm inputs
  

15   but experience significantly different prices for milk, due to
  

16   regulation.
  

17           Another aspect of orderly marketing is efficiency.  By
  

18   this, I mean, "Does the regulatory program simulate a
  

19   competitive economic environment?"  If it does, transportation
  

20   and transaction costs will be lower; and most favorably located
  

21   producers will associate with the most favorably located
  

22   plants.
  

23           Furthermore, the appropriate amount of milk will go to
  

24   the most valuable uses.  Whether or not a competitive economic
  

25   environment is fostered, is a difficult question to answer, but
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 1   we can strive to achieve efficiency in developing regulations.
  

 2   I believe the Cooperatives' proposal for a FMMO in California
  

 3   will embody both stability and efficiency.
  

 4           Your Honor, that ends my statement.
  

 5      Q.  Thank you, Mr. Christ, and your Honor, I would move for
  

 6   the admission of Exhibit 58, 59 and 60, and at this time
  

 7   Mr. Christ would be available for questions from other
  

 8   participants.
  

 9       JUDGE CLIFTON:  I would like to make three corrections on
  

10   the record copies of Exhibit 58.  On Exhibit 58, on page 3,
  

11   second line up from the bottom, I would ask that the record
  

12   copies change the word "agriculture" to "agricultural."
  

13           Mr. Beshore, is that acceptable?
  

14       MR. BESHORE:  That is acceptable.  Thank you for that
  

15   correction, your Honor.
  

16       JUDGE CLIFTON:  And on page 11, the third line down from
  

17   the top, at the end of the sentence, "2011" the "2011" would be
  

18   stricken and in its place "2014" would be written.  Is that
  

19   acceptable, Mr. Beshore?
  

20       MR. BESHORE:  Yes, it is, thank you, your Honor.
  

21       JUDGE CLIFTON:  And then on page 12, third line up from the
  

22   bottom, the singular word "differential" would just have an "S"
  

23   added to make it plural, so that it reads "differentials."
  

24           Is acceptable, Mr. Beshore?
  

25       MR. BESHORE:  Yes, it is, thank you.
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 1       JUDGE CLIFTON:  Is there anyone who would like to ask
  

 2   questions of Mr. Christ before determining whether you object
  

 3   to Exhibit 58 being admitted into evidence?  There is no one.
  

 4           Is there any objection to the admission into evidence
  

 5   of Exhibit 58?  There is none -- there are none.  Exhibit 58 is
  

 6   admitted into evidence.
  

 7            (Thereafter, Exhibit Number 58 was
  

 8            received into evidence.)
  

 9       JUDGE CLIFTON:  With regard to 59, is there anyone who
  

10   would like to ask questions of Mr. Christ before determining
  

11   whether to object to Exhibit 59 being admitted into evidence?
  

12   There is no one.  Are there any objections to the admission
  

13   into evidence of Exhibit 59?  There are none.  Exhibit 59 is
  

14   admitted into evidence.
  

15            (Thereafter, Exhibit Number 59 was
  

16            received into evidence.)
  

17       JUDGE CLIFTON:  With regard to Exhibit 60, does anyone wish
  

18   to question Mr. Christ before determining whether you have any
  

19   objections to it being admitted?  There is no one.  Are there
  

20   any objections to the admission into evidence of Exhibit 60?
  

21   There are none.
  

22           Exhibit 60 is admitted into evidence.
  

23            (Thereafter, Exhibit Number 60 was
  

24            received into evidence.)
  

25       JUDGE CLIFTON:  Who would like to go first in asking
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 1   cross-examination questions of Mr. Christ?
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. VETNE:
  

 4      Q.  John Vetne, representative for Hilmar Cheese Company.
  

 5           Good morning, Mr. Christ.
  

 6      A.  Good morning, Mr. Vetne.
  

 7      Q.  I made a couple of notes on Exhibit 59, which is your
  

 8   resume.  From 1961 to '64 on the first page, you worked for the
  

 9   Market Administrator's Office in Detroit, and one of your
  

10   functions was evaluating hearing records.  I just wanted to ask
  

11   a question about the quality and nature of that experience.
  

12   Was that evaluating the records for purposes of assisting and
  

13   writing decisions and rules?
  

14      A.  Mr. Vetne, no.  My assignment was to index the record
  

15   so that people could identify every area where particular topic
  

16   was discussed.
  

17      Q.  Okay.  So it was in the process of, in the process of
  

18   rule making, you were assigned a ministerial function?
  

19      A.  Yes.
  

20      Q.  Okay.  And then, in the following segment, 1964 to '66
  

21   you compiled something called a Midwest Condensory price?
  

22      A.  Yes.  Each month I would call, I think at the time it
  

23   was three Condensory operators in the Midwest, and they would
  

24   tell me what they had paid for milk for the preceding month,
  

25   and I would average them and announce that as the Midwest
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 1   Condensory price.
  

 2      Q.  Okay.  And the function of that price for regulatory
  

 3   use -- at that time there was a product price formula in some
  

 4   markets used for surplus milk?
  

 5      A.  I don't recall that they were product prices, but there
  

 6   was a great variation in the mechanisms used for pricing milk
  

 7   and manufacturing.  Some markets used local manufacturing plant
  

 8   averages, some used the Midwest Condensory average.  At that
  

 9   time, a few markets had started using the Minnesota Wisconsin
  

10   price, and New York was always an outline, I can't remember
  

11   just what they did.  Class 1 prices were based on an economic
  

12   formula.
  

13      Q.  All right.  Are you familiar with something called by
  

14   shortened reference the Nourse report or the report of the Milk
  

15   Pricing Study Committee to the Secretary of Agriculture
  

16   published in 1962?
  

17      A.  Yes, the name is quite familiar.  It's probably been 40
  

18   years before I perused it, but I recall that it was considered
  

19   a significant contribution to thinking about Federal Milk
  

20   Orders.
  

21      Q.  Okay.  You mean you waited 40 years to look at it or
  

22   you waited 40 years to look at it again?
  

23      A.  No, I have not done it since 40 years ago.
  

24      Q.  You did it 40 years ago and you have done it more
  

25   recently; is that correct?
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 1      A.  No, I have not done it more recently.
  

 2      Q.  Oh, you have not done it, the last time you did it was
  

 3   40 years ago?
  

 4      A.  Yes.
  

 5      Q.  And there was another report by academic types within
  

 6   USDA that prepared a similar paper in 1972, just ten years
  

 7   after that.  Do you recall that, headed by Dr. Knudsen?
  

 8      A.  I would have been involved in that.  I'm trying to --
  

 9   there was a study that I was involved in that he supervised,
  

10   which tried to model supply and demand conditions in the dairy
  

11   industry, and we established a multiple equation model that
  

12   tried to show how demand would respond to changes in supply and
  

13   that sort of thing.  Yes, I recall that study, but it may not
  

14   be the same one that you are referring to.
  

15      Q.  Okay.  The one I'm thinking of -- let me see if this
  

16   refreshes your memory -- was created because the observation
  

17   was that the supply of Grade B manufacturing grade milk was
  

18   dwindling and eventually we'd have to find something other than
  

19   MW.  Do you remember that?
  

20      A.  That was the one where they invited a number of
  

21   academic dairy specialists to participate in the study, yes.
  

22   And I, and I observed the development of the study and
  

23   expressed my opinions about some of the findings.
  

24      Q.  Okay.  Do you recall enough of the Nourse report to
  

25   remember that the Nourse Committee opined, expressed an
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 1   opinion, that if premium prices are excessively above Federal
  

 2   minimum prices, that maybe the system isn't working to capture
  

 3   the regulated prices, and either flux should be given to either
  

 4   raising regulated prices or terminating orders?
  

 5      A.  I don't remember that conclusion from the Nourse
  

 6   report, but I have come to a similar conclusions after
  

 7   observing data like in Exhibit 60.
  

 8      Q.  Okay.  Do you recall from your memory of the 1972
  

 9   report and your experience with the USDA thereafter, that
  

10   USDA's thinking gradually evolved so that regulated prices were
  

11   thought of as a floor from which buyers and sellers could
  

12   negotiate premiums and premiums served as a vehicle for rapid
  

13   response to market changes?
  

14      A.  Okay.  I'm aware of administrative attitudes on the
  

15   question of minimum prices and premiums.  At one time there was
  

16   a lawsuit I think in the Philadelphia market where the
  

17   administrators of the dairy programs actually either sued or at
  

18   least threatened to sue people paying prices above the Federal
  

19   Order minimum.  I don't know -- I don't know the outcome of
  

20   that.  But later in my experience at USDA, there was acceptance
  

21   of the idea that premiums could be negotiated above minimum
  

22   prices, that open market forces could achieve prices higher
  

23   than Federal minimums.  But there was a time when they were,
  

24   there was doubt about their appropriateness.
  

25      Q.  Okay.  And do you accept the other part of my question
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 1   that the regulatory thinking evolved in a way so that premiums
  

 2   charged were considered a way for the marketplace to respond
  

 3   rapidly to market changes without regulatory intervention?
  

 4      A.  Well, I think premium pricing in the dairy markets may
  

 5   be attributable to a number of things, for example, of cost of
  

 6   servicing the market and those sort of things.  But these are
  

 7   private treaty transactions occurring between suppliers and
  

 8   buyers.  I participated in those kind of transactions as a
  

 9   representative of Land O'Lakes, but I'm not sure if my motives
  

10   were the same as everybody else's.
  

11      Q.  My question related to your knowledge of the thinking
  

12   of regulators that administered the Federal Order program, and
  

13   the function of premiums overlying a regulatory price?
  

14      A.  Okay.  I never attended an official meeting where we
  

15   were, where official policy was explained, but I do remember
  

16   hallway discussions about, and different arguments and
  

17   attitudes about overpayments.
  

18      Q.  Are you familiar with the publication most recently
  

19   updated in 1989, published by AMS called the Federal Milk
  

20   Marketing Order program?
  

21      A.  Okay.  I haven't seen the recent editions, but I'm
  

22   familiar with the earlier editions.
  

23      Q.  You haven't seen the 1989 version of it?  That's not
  

24   recent.
  

25      A.  Boy, I doubt if I have.  And the reason is that there's
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 1   not much change from one version to the next.
  

 2      Q.  Okay.  And I wanted to ask a question about Exhibit 60
  

 3   so that I understand what you did, what you have done here.
  

 4   You have made a request to the Market Administrator, you asked
  

 5   for records of over-order premiums in certain counties, and you
  

 6   chose the counties based on your assessment of a reasonable HHI
  

 7   index?
  

 8      A.  Yes.
  

 9      Q.  Meaning they are worth three or more competitors buying
  

10   milk in those counties.
  

11      A.  At a minimum.
  

12      Q.  At a minimum of three?
  

13      A.  There could be more than three and still have an HHI
  

14   index much higher because of the dominance by one or two firms.
  

15   But it's an arbitrary number, but it does represent more
  

16   competition than an HHI index above .33, and less competition
  

17   than a number below .33.
  

18      Q.  Okay.  So would it be fair to say that, that you're
  

19   applying a principal where there are multiple buyers competing
  

20   for milk supplies?
  

21      A.  Yes.
  

22      Q.  You were more likely to see premiums and the
  

23   marketplace response to supply and demand?
  

24      A.  I believe that's, that can be interpreted from the data
  

25   in Table 2, that if the, in the predominant situation, number
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 1   of cases, there were large premiums paid in counties with an
  

 2   HHI index of .33 or less.  Now, I expected that but that was a
  

 3   hypothesis until I saw the data.
  

 4      Q.  All right.  What you would expect to see in a county
  

 5   where there are multiple, many buyers seeking milk supplies,
  

 6   would it not be true that premiums would be paid at a level to
  

 7   either maintain a milk supply against what is offered by
  

 8   competitors or to attract milk supplies away from competing
  

 9   buyers?
  

10      A.  I think so.  If there are competing buyers, they are
  

11   likely to pay more, if and only if, purchase of milk is a
  

12   profitable activity, and, or at least expected to be a
  

13   profitable long-run profitable activity.  Then if it's not a
  

14   profitable activity, my guess is that competing buyers would be
  

15   not as eager to pay premiums.
  

16      Q.  So a buyer that has, well, if it -- let's distinguish
  

17   long-term and short-term here.  Sometimes buyers, in your
  

18   experience, pay more for milk than they can recover from the
  

19   marketplace in the sale of products they produce in order to
  

20   secure milk supply for the future where they think the margins
  

21   will be better for them.
  

22      A.  Absolutely, that's a standard economic question of
  

23   whether you cover your variable costs or not.  If you don't
  

24   cover your variable costs, you discontinue business today.  If
  

25   you cover, if you cover your variable costs but not your fixed
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 1   costs, you continue in business until you have to replace your
  

 2   fixed costs.
  

 3      Q.  So the existence of premiums where there are many
  

 4   buyers seeking a milk supply, would be a good measure of
  

 5   determining whether, and to what degree, buyers are recovering
  

 6   their costs in the competitive marketplace?
  

 7      A.  It's a measure of whether to recovering their variable
  

 8   cost, not necessarily their fixed cost.  The fixed cost is a
  

 9   learned, long-term proposition and will influence whether they
  

10   choose to reinvest.  But as long as they are covering their
  

11   variable cost, they will try to buy milk.
  

12      Q.  Let me try to put it in English.  If the purchase of
  

13   milk and making a milk or dairy product is profitable to the
  

14   buyer, you would expect to see that financial incentive
  

15   reflected in premiums; is that correct?
  

16      A.  Sounds reasonable to me.
  

17      Q.  Okay.  And the greater --
  

18      A.  I -- it -- may I back up and elaborate just a bit?
  

19      Q.  Yes.
  

20      A.  If required to do so because competitors are also
  

21   willing and able to do so, if I'm a monopsonist, then I may not
  

22   choose to pay premiums, no matter how profitable.
  

23      Q.  Okay.  Could you describe, actually, could you spell
  

24   and then define "monopsonist"?
  

25      A.  Okay.  A monopsonist is -- MO -- monopsony is
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 1   M-O-N-O-P-S-O-N-Y.  And that is a monopoly on the buying side
  

 2   of a market.  And I was educated last night to learn those are
  

 3   two Greek words.  But it's a monopoly on the buying side.  A
  

 4   monopoly refers to the selling side, monopsony to the buying
  

 5   side.
  

 6      Q.  And the HHI index that you described here, does that
  

 7   neutralize the .33 you used, does that neutralize potential
  

 8   impact of the existence or nonexistence of a monopsony?
  

 9      A.  It would not qualify as a monopsony.  Another technical
  

10   term it might qualify even at .33, as an oligopsony, which I
  

11   will spell, O-L-I-G-O-P-S-O-N-Y.  And that is a small number of
  

12   interrelated competitors in the market, rather than perfect
  

13   competition.
  

14      Q.  Elaborate on that.  How that might --
  

15      A.  Well, that --
  

16      Q.  In the dairy market, how would -- how would the
  

17   existence of that serve to constrain premiums by multiple
  

18   buyers seeking, competing for a finite milk supply?
  

19      A.  If they learn to interpret each other's behavior, and
  

20   this is standard game theory analysis, if people can learn to
  

21   interpret each other's, in a, among a small number of
  

22   competitors, interpret each other's behavior, they might get
  

23   some of the results that a monopoly might get, but it depends
  

24   on how efficiently you do that.  If they form a cartel, they
  

25   can do it very efficiently.  If they don't form a cartel and
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 1   don't trust each other, then they can't do it very well.
  

 2      Q.  Would you expect to see an element of that, even though
  

 3   there were multiple entities buying milk, if those entities
  

 4   purchased milk, say, functioning as a federation of
  

 5   cooperatives under different names?
  

 6      A.  I think it would not happen.
  

 7      Q.  Because?
  

 8      A.  A federation of cooperatives, unless they were one
  

 9   entity.  Cooperatives can form common marketing agencies of the
  

10   sale of agricultural products, but to my understanding is they
  

11   cannot do that with respect to buying from agricultural
  

12   products.
  

13      Q.  Buying agricultural?  I'm talking about buying milk.
  

14      A.  Buying milk is an agricultural product.
  

15      Q.  Okay.  I'm going to go backwards here.  I'm starting,
  

16   I'm starting on page 13.
  

17      A.  Of the statement?
  

18      Q.  Of your statement, yes.  Your statement, Exhibit 58.
  

19   Actually, the question I have addresses the transition from the
  

20   bottom of page 11 to the top of page 12.  Let me read the
  

21   sentence:
  

22          "However, dairy manufacturers have a choice of making
  

23   these products, or of producing higher value products such as
  

24   retail butter, specialty cheeses, whey protein concentrate, and
  

25   customized milk powders.  These represent opportunities for
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 1   manufacturers to enhance their revenue stream without
  

 2   increasing milk costs through regulated prices."
  

 3           Would you agree with me that rational businessmen,
  

 4   rational dairy product manufacturers, rational buyers of raw
  

 5   milk to convert to various consumer products, will seize upon
  

 6   opportunities to make money in the marketplace where they
  

 7   exist?
  

 8      A.  The answer is yes, that's why they are in business is
  

 9   to be profitable, and they will choose the activity that they
  

10   view as being the most profitable.
  

11      Q.  So if an opportunity to make more money by doing
  

12   something new or different exists, you would expect over a
  

13   period of time to observe that behavior in the transactions,
  

14   marketing transactions and marketing decisions of the buyer of
  

15   milk?
  

16      A.  Please repeat the question.
  

17      Q.  Okay.  If an opportunity exists to make more money by
  

18   using milk one way rather than another, you would expect to see
  

19   that in observed transactions, observed behavior, observed uses
  

20   of buyers in the aggregate?
  

21      A.  Well, we would expect -- expect people to pursue the
  

22   business opportunities that represent the greatest
  

23   profitability.
  

24      Q.  That's just basic economics, that people --
  

25      A.  No, not everybody has perfect knowledge, but that's a
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 1   reasonable objective.
  

 2      Q.  Okay.  I'm going down here to the middle near the, just
  

 3   below the middle of page 12.  You are talking about the Class 1
  

 4   differential in the third sentence:
  

 5          "The Class 1 differential was no longer sufficient to
  

 6   attract milk to fluid plants."
  

 7           As I understand your statement there, it's that having
  

 8   a Class 1 price, whatever it is, if you are going to blend it
  

 9   among everybody, the Class 1 price isn't going to attract milk.
  

10      A.  If it is a blended across all producers, I have no
  

11   particular incentive to deliver to a fluid plant compared to a
  

12   nearby manufacturing plant, because it gets the same price at,
  

13   net price, at my location.
  

14      Q.  Okay.  You did not include in your statement -- or if
  

15   you did I missed it -- the the practice in the Federal Order
  

16   system of adjusting producer prices at the same rate as class
  

17   prices are adjusted.  It's true that the Federal Orders have a
  

18   producer price incentive or disincentive built into the
  

19   penny-for-penny adjustment of their prices with penny-for-penny
  

20   increases or decreases in Class 1 prices?
  

21      A.  They are, most, I think the existing Federal Orders
  

22   have the same location adjustments or producers and handlers.
  

23   However, I remember the old Ozarks order had different location
  

24   adjustments, and they are not -- the law permits adjustment for
  

25   location, but it doesn't require it and it doesn't require that
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 1   they be exactly the same or that they exist.  Again,
  

 2   interpreting the law.
  

 3      Q.  Thank you.  I have been searching my memory for the one
  

 4   instance in which producer prices did not mirror --
  

 5      A.  Yes.
  

 6      Q.  -- Class 1 prices changes.  And Ozarks, I knew it was
  

 7   Missouri someplace.
  

 8      A.  Just added comment related to it, I don't think it was
  

 9   ever challenged by anyone.
  

10      Q.  No.  Would you agree with me that post-Federal Order
  

11   Reform, well, let's go first to pre-Federal Order Reform,
  

12   pre-Federal Order Reform producer milk prices for delivery to
  

13   manufacturing plants at a distance from the market within which
  

14   they were pooled, were generally subject to negative
  

15   adjustments so that producers got a low price if they delivered
  

16   to a manufacturer in quite a distance from the primary
  

17   population market?
  

18      A.  That was a common practice in Federal Orders, yes.
  

19      Q.  Okay.  And would you agree with me that served as a
  

20   disincentive?
  

21      A.  A disincentive to do what?
  

22      Q.  A disincentive to the producer to, a comparative
  

23   disincentive to deliver to a distant manufacturing plant versus
  

24   a distributing plan near a large city?
  

25      A.  The location adjustment, in latter years at least,
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 1   applied to the point at which the milk is first received.
  

 2      Q.  Yes.
  

 3      A.  And if the milk is first received at a nearby plant
  

 4   with a negative location adjustment, the revenue would be less
  

 5   than if the milk were received at an urban plant, for example,
  

 6   with a lesser location adjustment.  However, offsetting that is
  

 7   the cost of delivering the milk to the higher valued location.
  

 8      Q.  Okay.  And what, at one time Class 1 differential and
  

 9   producer prices were adjusted somewhat in relation to the cost
  

10   of transporting milk from Wisconsin -- Eau Claire, Wisconsin?
  

11      A.  Yeah, the rate usually applied was 1.5 cents per ten
  

12   miles.
  

13      Q.  Per hundredweight per ten miles?
  

14      A.  Per hundredweight per ten miles.  That was a common
  

15   number in Federal Milk Orders.
  

16      Q.  Are you familiar with the 1952 USDA Academic Expert
  

17   Report that first observed that price surface behavior?
  

18      A.  Okay.  Yes, I am, and I can't remember the names of the
  

19   authors, but I have read that report, but not in the last 40
  

20   years.  And I understand the mechanism of how those numbers
  

21   were derived.
  

22      Q.  Do you recall from your reading that report 40 years
  

23   ago -- do you have a current memory from reading that report 40
  

24   years ago, that that report also observed that prices in the
  

25   West Coast couldn't be explained by distance from Wisconsin,
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 1   that there's a difference base operating it?
  

 2      A.  Yes, I recall that part.  The mechanism of that report,
  

 3   which has been misinterpreted, is that they actually observed
  

 4   prices across the country and drew, through regression, a line
  

 5   back to Eau Claire, Wisconsin.  That was the closest
  

 6   approximate origin of milk price plus transportation.
  

 7      Q.  Thank you.  Okay.  Let me go back to my notes.  At the
  

 8   beginning, I'm looking at page 3, the middle paragraph standing
  

 9   by itself, Proposal Number 1.
  

10      A.  Okay.
  

11      Q.  Let's see what it does.  You say, "Proposal Number 1
  

12   does that."  Does what?  What are you, what are you referencing
  

13   in your prior statement that Proposal Number 1 does?
  

14      A.  Let's see, it enhances prices to producers, that's what
  

15   it does.
  

16      Q.  Okay.  That's what I thought.  And it does so, you have
  

17   opined, without harming consumers and without disruption of the
  

18   orderly flow of milk and dairy products to the market.  So that
  

19   means it's not going to make things worse.  Is that your
  

20   opinion?
  

21      A.  That's my opinion that it will not.
  

22      Q.  Okay.  So your opinion is that there is -- my inference
  

23   is -- it's orderly now and this isn't going to make it more
  

24   disorderly?
  

25      A.  I think there is some -- okay.  I didn't sit down and
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 1   make a parallel.  It will, in terms of milk production in
  

 2   California, maybe not -- okay.  I can't really state whether
  

 3   the amount of disorder is greater, is likely to be greater in
  

 4   the future with the adoption of Proposal Number 1 than it is
  

 5   today.  We know that, or we have evidence being introduced that
  

 6   there's significant disorder today with the variations in
  

 7   prices between California and the rest of the country.  But we
  

 8   will reduce that, so I would -- I would conclude that there
  

 9   will be less disorder with the adoption of Proposal Number 1.
  

10      Q.  Perhaps I misunderstood your testimony as read or as
  

11   explained at various times.  But now you are using the word
  

12   "disorder" to equate to an observed difference in regulatory
  

13   prices.  Am I correct?
  

14      A.  I should argue that it, I expect that there will be
  

15   more order if prices are, there's greater harmony in prices
  

16   paid by processors in California and processors under the
  

17   Federal Milk Order system.
  

18      Q.  Okay.  Let me then ask you about your use of the term
  

19   "disorder."
  

20      A.  Did I use it?
  

21      Q.  No, you did in answer to my question.
  

22      A.  Okay.
  

23      Q.  And based on your experience in the system, an inquiry
  

24   into whether there is disorder is an examination of market
  

25   behavior of transactions, of things taking place in the
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 1   marketplace that are observable and quantifiable and
  

 2   identifiable.  Do you have any of those in mind when you say
  

 3   the change will be more orderly?  Can you identify a
  

 4   transaction or a behavior that you believe is now disorderly
  

 5   that would be, and behavior would be changed in the future?
  

 6       MR. BESHORE:  May I object, your Honor?  Marvin Beshore.
  

 7   Mr. Vetne's question seriously misstates Mr. Christ's
  

 8   testimony, and you know, as he recently said, he didn't use
  

 9   disorder.  Mr. Vetne asked him about disorder and he responded,
  

10   and now he's continuing to put the words, attempt to put the
  

11   words in his mouth.  The question is misleading and
  

12   objectionable.
  

13       JUDGE CLIFTON:  Mr. Vetne, you made a statement, and
  

14   without asking whether Mr. Christ agreed with that definition,
  

15   you then went on.  Do you remember your statement?
  

16       MR. VETNE:  I remember the question and I remember what was
  

17   in my mind and his answer.  Mr. Christ identified differences
  

18   in price, in regulated price, as indicative of disorder.
  

19       JUDGE CLIFTON:  Well, now wait just a minute.
  

20       MR. VETNE:  That's my memory.
  

21       JUDGE CLIFTON:  So take into account that Mr. Christ said
  

22   there's been evidence in this hearing --
  

23       MR. VETNE:  Yes.
  

24       JUDGE CLIFTON:  -- that the differences in price constitute
  

25   disorder.  Now, go back to his statement and remember what he
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 1   identified, including if regulations alone make the difference
  

 2   in a market, that was one of his methods of analyzing, and then
  

 3   he used the word "efficiency."  If you can promote efficient
  

 4   markets, they tend to be orderly.  If you want to ask him
  

 5   questions about what he presented, rather than his reference to
  

 6   the evidence that's come out in this hearing about disorderly
  

 7   marketing, I think that might be more fruitful.
  

 8       MR. VETNE:  May be more fruitful.  That has been my effort,
  

 9   but maybe I -- my thinking is focused here.
  

10       JUDGE CLIFTON:  Why don't you go to the parts of his
  

11   statement where he said what would promote orderly marketing.
  

12       MR. CHRIST:  Let me review that.  And I discuss,
  

13   philosophically at least, two attributes of orderly marketing;
  

14   one is stability and the other would be efficiency where we're
  

15   trying to simulate the outcomes of a competitive economic
  

16   environment.
  

17   BY MR. VETNE:
  

18      Q.  Okay.  And that's good.  In both cases you tried to
  

19   simulate what would happen in a competitive market, correct?
  

20      A.  In a competitive market, but even in a competitive
  

21   market, things change from time to time and people change with
  

22   whom and what volumes and that sort of thing, that they
  

23   transact business.  But if it's driven by regulation rather
  

24   than economic forces, then I think it's less than orderly.
  

25      Q.  Okay.  I think you are saying, and I would agree, that
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 1   on occasion regulation by itself can create behavior which
  

 2   rational people would not make in an unregulated market.
  

 3      A.  I think that's the idea I'm trying to approach.
  

 4      Q.  Okay.  And an illustration of that, for example, might
  

 5   be the pooling of California milk in Ohio to take advantage of
  

 6   the system.  I don't know if are -- are you familiar with that
  

 7   from a few years ago?
  

 8      A.  I am reasonably familiar with that.
  

 9      Q.  Well, and that's an illustration of that kind of
  

10   behavior.
  

11      A.  That is an artifact of regulation and would not likely
  

12   have occurred in the absence of regulatory latitude.
  

13      Q.  Okay.
  

14       JUDGE CLIFTON:  What do you mean by regulatory latitude?
  

15       MR. VETNE:  Good question.
  

16       MR. CHRIST:  Your Honor, this is, it goes back to whether
  

17   milk can be pooled under one, more than one set of regulations.
  

18   And at one time, the language of the milk orders would permit
  

19   the pooling of milk under both state regulation and Federal
  

20   regulation, and that's been remedied since.  But at one time
  

21   that occurred, and that was an artifact of differing or
  

22   regulation.
  

23   BY MR. VETNE:
  

24      Q.  On page 6 you talk about the pooling, and the second
  

25   full paragraph beginning there you say, "Depooling would also
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 1   promote instability in the uniform price."
  

 2          Do you see, are you we on the same page?
  

 3      A.  Yes, I see that.
  

 4      Q.  Now, in the Federal Order system, correct me if I'm
  

 5   wrong, please, depooling occurs because of behavioral market
  

 6   participants in response to financial incentives in the
  

 7   unregulated market, correct?
  

 8      A.  That's correct to the degree that the markets for the
  

 9   products are unregulated.  For example, cheese and butter,
  

10   nonfat dry milk, those are unregulated.  And if the markets for
  

11   the alternative products of manufacturing milk do not move in
  

12   harmony, at one time the minimum price calculated under Federal
  

13   milk orders for Class 4 might be higher than the blend price.
  

14      Q.  Yes.
  

15      A.  And as a result, there would, you would be wise to
  

16   depool the milk that is used to produce Class 4 products,
  

17   because we don't have mandatory pooling for milk used to
  

18   produce manufactured products.
  

19      Q.  So your use of the word "instability" in this sentence
  

20   that I read to you --
  

21      A.  Uh-huh.
  

22      Q.  -- did not, was not intended to be somewhat synonymous
  

23   with variability?
  

24      A.  No, I agree that variability can have a different
  

25   connotation than instability.  Instability means that something
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 1   that you would not expect in a competitive environment to
  

 2   occur.
  

 3      Q.  Well, you don't have market-wide blend prices in a
  

 4   competitive environment either?
  

 5      A.  No, you do not.
  

 6      Q.  Or actually, who knows, we might.
  

 7      A.  Well, just a back up on that.  Some of the original
  

 8   philosophy between pooling is that milk is not marketed in a
  

 9   competitive environment, there were few buyers and many
  

10   sellers, and therefore, you are not getting nearly competitive
  

11   results, that the blend price may be closer to competitive
  

12   results than the existing situation.
  

13      Q.  Okay.  Just while I'm thinking of, go back.  A large
  

14   component of marketing disorder which existed during the early
  

15   decades of the program '30s, '40s, '50s, was seasonal variation
  

16   in production whereby spring production could have been double
  

17   during the short season, correct?
  

18      A.  Yes, that's right.  Seasonality was a serious problem
  

19   and that's one of the major achievements of the dairy industry
  

20   I think, that we use to reduce it.
  

21      Q.  And, you know, 50 percent difference several decades
  

22   ago has been reduced substantially to like 10 percent now,
  

23   correct?
  

24      A.  That's my understanding.
  

25      Q.  So now, okay.  So you would agree with me that when
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 1   when dairy product prices are moving up faster than the
  

 2   regulations can follow, there may be an incentive to depool
  

 3   because you receive revenue from the marketplace, you don't
  

 4   have to share with the pool?
  

 5      A.  That's correct.  And that still is the case to some
  

 6   degree, although there have been efforts to modify Federal
  

 7   Orders to reduce the incidents of depooling.
  

 8      Q.  Okay.  So depooled milk actually moderates the
  

 9   acceleration of the price increase in the uniform price because
  

10   of higher value.
  

11      A.  Yes, the higher valued manufacturing uses may withdraw
  

12   from the pool.
  

13      Q.  Okay.  Are you aware that depooling has been used at
  

14   times since Federal Order Reform by manufacturers as a way to
  

15   recover from the marketplace what could not be recovered by
  

16   inadequate manufacturing allowances?
  

17      A.  I really can't comment on that, because I -- I don't
  

18   see where that makes much difference.  The price of cheese is
  

19   the price of cheese, and if it was not profitable to convert
  

20   milk into cheese with or without a Federal Order or pooling,
  

21   you wouldn't want to do it.
  

22      Q.  If you make cheese or butter and powder, you know, and
  

23   lose a dollar for every hundredweight you make because of an
  

24   inadequate make allowance, when prices are inverted, you can
  

25   recover money not available to you through the pool and that
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 1   sort of offsets that regulated loss.
  

 2      A.  Well, I -- I'll concede that that might be a strategy,
  

 3   but I guess I am not thinking in that line.  Normally, the
  

 4   incentive to depool is that I reduce the amount of money that I
  

 5   have to pay into the pool, not that I have to -- well, I want
  

 6   to reduce the amount of money I pay in and not necessarily --
  

 7   well, I guess I don't understand the rest of it.
  

 8      Q.  Okay.  So for a manufacturing, cooperative
  

 9   manufacturer, for example, if either the make allowance or the
  

10   reference price results in the cooperative not being able to
  

11   recover their costs, they have to share in what's in effect a
  

12   higher class price with all producers while their own members
  

13   suffer those costs that are unrecovered in the regulated
  

14   system.
  

15      A.  Well, let me try to put a little different twist on it.
  

16   No matter what the price of cheese is, for example, the make
  

17   allowance doesn't change.  Whether the cheese prices are high
  

18   or cheese prices are low, the margin at Federal Order minimum
  

19   prices stays about the same.
  

20      Q.  Uh-huh?
  

21      A.  And so from that standpoint, it doesn't affect the
  

22   direct profitability of making cheese at regulated milk prices.
  

23   However, you can reduce your regulated milk price by depooling
  

24   the milk.
  

25      Q.  Okay.  And if the wrong cheese is used?  Like, there's
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 1   a difference between barrel and block, so if the reference
  

 2   price used is barrels and you make block or vice versa, there
  

 3   could be a built-in regulated cost by the reference price,
  

 4   correct?
  

 5      A.  Okay.  And what we're talking about is an artifact of
  

 6   the survey methods.  And they are not perfect probably, but
  

 7   they're as good as we have been able, as an industry, to
  

 8   construct.
  

 9      Q.  Okay.  Not just the survey methods, Mr. Christ, my
  

10   question goes beyond that.  I agree with you.  But also the
  

11   product chosen to survey, that would also be included in
  

12   that --
  

13      A.  Yes.
  

14      Q.  Thank you.
  

15      A.  And that goes to the some of my points here, that there
  

16   are more valuable products that can be made and priced on the
  

17   basis of lower value products, like bulk 40-pound block cheddar
  

18   cheese or 500 barrel cheddar cheese, I can make some fancy
  

19   cheese, that's worth a lot more money.
  

20      Q.  Yes.  And no doubt that's true.  I don't -- as long as
  

21   you make that point.  I think one of the things you refer to
  

22   is, let's see, oh, retail butter, specialty cheeses.  Both of
  

23   those things have higher value, but then you also have to go to
  

24   the place where they have value.  If you are going to go to the
  

25   grocery store shelf and survey the price, you have to, you have
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 1   to factor in to get back to producer price, you know, the store
  

 2   cost, the transportation cost, the wrapping cost, the aging
  

 3   cost, you have a much more complicated system to convert the
  

 4   observed price to a milk price.
  

 5      A.  I agree.  To pursue those kind of markets, you will
  

 6   have added costs, but you would do that if, and only if, there
  

 7   was added value available to cover not only those costs, but
  

 8   more.  It's more profitable than making commodity-type
  

 9   products.
  

10      Q.  Okay.  You made a reference, where is that, to, oh
  

11   yeah, page 8 and 9, western region?
  

12      A.  Yes.
  

13      Q.  California, Idaho.  Currently, the Dairy Product Annual
  

14   Summary divides the country into three regions, Atlantic Coast,
  

15   Central, and west, correct?
  

16      A.  I know there's a West because I looked at it, but I'm
  

17   not sure of how many other regions are there are.
  

18      Q.  Okay.  Well, and the West includes Colorado, New
  

19   Mexico?
  

20      A.  Basically everything West of the Great Plains.
  

21      Q.  Okay.  Now, if you looked at the year 2000, did you
  

22   observe that New Mexico was not listed in the states that had
  

23   individually identified cheese production?
  

24      A.  I did not notice that.
  

25      Q.  Okay.
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 1      A.  But whether it's included in the aggregate, I don't
  

 2   know.
  

 3      Q.  Are you familiar enough with this publication to know
  

 4   that if there aren't more than three, they won't tell you
  

 5   what's in the state?
  

 6      A.  I'm familiar with that as a common practice among
  

 7   Federal agencies not to disclose the information for less than
  

 8   three participants.
  

 9      Q.  So if you look at, I'll represent to you that the 2000
  

10   Dairy Products Annual Summary does not contain information for
  

11   New Mexico, and there's a footnote.
  

12      A.  I have no reason to doubt that.
  

13      Q.  There's a footnote, not more than three plants --
  

14      A.  But the implication there is that, or the importance of
  

15   that is, is it or is it not also included in the regional
  

16   numbers.
  

17      Q.  It is?
  

18      A.  Of course.
  

19      Q.  It is in the regional.  But the 2014, which was
  

20   published this year --
  

21      A.  Uh-huh.
  

22      Q.  -- includes New Mexico with nine plants.  Would that
  

23   suggest to you that there's something happening in New Mexico
  

24   that makes it profitable to build plants and produce cheese in
  

25   New Mexico that's not happening in some other places?
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 1      A.  Oh, I agree that, I don't think a rational business
  

 2   would expand cheese production unless they expected it to be
  

 3   profitable.
  

 4      Q.  Okay.  Are you familiar enough with the New Mexico
  

 5   market to know that plants there can frequently purchase milk
  

 6   to make cheese at less than Federal Class III price?
  

 7      A.  I'm not sure of the mechanisms, I have never
  

 8   participated in any of those transactions.
  

 9      Q.  Okay.  And with respect to the rest of the West, do you
  

10   know whether plants there can, and do, purchase milk to make
  

11   cheese at less than the Class III price?
  

12      A.  Well, proprietary plants in Idaho, for example, are not
  

13   subject to Federal regulation.  Coops have a reblending
  

14   privilege that they can market their products to their members
  

15   in a variety of markets and reblend, and they can redistribute
  

16   the income, either in terms of current pay price plus earnings
  

17   at the end of the year, more earnings, less pay price; less
  

18   earnings, more pay price.  So they have that flexibility.
  

19      Q.  Or take losses and share that among their membership?
  

20      A.  I presume so, yes.
  

21      Q.  Okay.  And even within Washington, states of Washington
  

22   Oregon, which are within the north, Pacific Northwest Marketing
  

23   Order, there are plants that may be nonpool plants that may
  

24   purchase milk for under Class III, that those transactions are
  

25   not regulated, are they?
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 1      A.  It depends.  If the handler who payrolls those
  

 2   producers is accountable to the pool, he's accountable at
  

 3   minimum class prices.  If he resells, he doesn't have to resell
  

 4   at those same class prices.
  

 5      Q.  A handler is accountable to the pool only if the
  

 6   handler reports volume to the pool, correct?
  

 7      A.  That's right.  If he depools the milk, then he doesn't
  

 8   have to sell it.
  

 9      Q.  So that's all I have for the moment.  Thank you.
  

10       JUDGE CLIFTON:  Thank you, Mr. Vetne.  Let me ask, it's
  

11   12:20, do we want to finish this witness before we break for
  

12   lunch?  Mr. Christ, wise man says we're not going to finish.
  

13   So would this be a good time to break for lunch?
  

14       MR. HILL:  That's fine, your Honor.
  

15       JUDGE CLIFTON:  Good.  It's 12:20 now, please be back and
  

16   ready to go at 1:40.  1:40.  That gives you an hour and 20
  

17   minutes.
  

18       (Whereupon, the lunch recess was taken.)
  

19                            ---o0o---
  

20
  

21
  

22
  

23
  

24
  

25
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 1        WEDNESDAY, OCTOBER 7, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 1:47.  Who would
  

 3   next like to question?  Good.  Thank you.  So we resume
  

 4   cross-examination of Mr. Christ.
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. DEJONG:
  

 7      Q.  James Dejong, Hilmar Cheese.
  

 8          Good afternoon.
  

 9      A.  Good afternoon, Mr. Dejong.
  

10      Q.  I just have some questions regarding Exhibit 58, page
  

11   11.  Looking kind of in the middle of the page there, you have
  

12   a paragraph that reads:
  

13          "A fifth factor in California's proximity to Asian
  

14   export markets" -- I'm sorry, I misread that.
  

15          "A fifth factor is California's proximity to Asian
  

16   export markets.  When export prices for dairy products rise
  

17   above domestic prices California (and other West Coast)
  

18   processors can use their geographical proximity to serve those
  

19   markets.  They may capture higher prices, which may be
  

20   partially reflected in national average dairy product prices
  

21   that are used in FMMO class price formulas.  The revenue
  

22   opportunities rise more than their manufacturing class prices."
  

23           For example, if we just looked at something like cheese
  

24   prices, is it always the case that cheese prices that are, a
  

25   competitive cheese price in Asia is higher than U.S. prices?
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 1      A.  No, that there are times when export prices might be
  

 2   higher than domestic prices, but you would engage in the export
  

 3   market if you expected those market opportunities to be better
  

 4   over time than domestic markets.
  

 5      Q.  Okay.  So just to summarize, sometimes those
  

 6   opportunities are there, and sometimes it really doesn't make
  

 7   sense.
  

 8      A.  I would agree.  But as to affirm what, try to make a
  

 9   judgment about whether the long-term opportunities make any
  

10   sense to cultivate the export market.
  

11      Q.  Okay.  Would you agree that over the past year or so
  

12   some of these, you know, prices that are competitive in Asia,
  

13   whether they be Oceania cheddar cheese prices, European cheddar
  

14   cheese prices, that they have been substantially lower than
  

15   U.S. prices?
  

16      A.  Okay.  I have not followed those numbers so I really
  

17   don't know, and I have never engaged in that business myself in
  

18   the past.
  

19      Q.  Okay.
  

20       JUDGE CLIFTON:  Mr. Dejong, would you spell Oceania?
  

21       MR. DEJONG:  I believe it is O-C-E-A-N-I-A, and it
  

22   primarily refers to New Zealand and Australia commodities.
  

23   BY MR. DEJONG:
  

24      Q.  Okay.  So I'm going to move onto the next paragraph
  

25   below that.  Would it be helpful if I re-read that or if I just
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 1   went to a specific portion?
  

 2      A.  Just try to make your point, I think I know what's in
  

 3   it.
  

 4      Q.  Okay.  Fair enough.  When looking at product prices for
  

 5   bulk butter, bulk cheddar cheese, dry whey, nonfat dry milk,
  

 6   would you agree that there are, across the U.S., geographical
  

 7   differences in those prices?
  

 8      A.  I think the best source of that information would be
  

 9   the Dairy Market Newletter where they do report regional prices
  

10   for products.  I'm not sure if NASS does in terms of reporting
  

11   the elements that go into their compilation of the price, but I
  

12   don't look at those as a person outside the business right now.
  

13      Q.  Okay.  So you don't really look at --
  

14      A.  No, I haven't.
  

15      Q.  -- you don't pay attention to it, you are not familiar
  

16   with it?
  

17      A.  I haven't for along time, but there are places to get
  

18   that information.
  

19      Q.  Okay.  So it's just not something you follow --
  

20      A.  No.
  

21      Q.  -- or are aware of?
  

22       JUDGE CLIFTON:  That's you, Mr. Christ.  That's you and you
  

23   did it with Mr. Beshore, too.  You are very quick, and just
  

24   pause until you are sure they finished talking.
  

25       MR. CHRIST:  I apologize, your Honor, I have been warned by
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 1   this in the past.
  

 2   BY MR. DEJONG:
  

 3      Q.  Turning specifically to where you talk about specialty
  

 4   products.  In your estimation, what would happen if Hilmar
  

 5   Cheese Company in California, which, as far as we know, is the
  

 6   largest single manufacturing site of cheese in the world,
  

 7   decided to switch a substantial portion of its processing
  

 8   capacity into specialty cheeses to try to capture some of that
  

 9   value?  What do you think would happen to those specialty
  

10   cheese prices?
  

11      A.  Well, if you added to the supply, all else being equal,
  

12   it would probably lower the price.  But a rational firm would
  

13   factor that in, that even after this adjustment takes place, is
  

14   it more profitable than what I am already doing.
  

15      Q.  So we could only make, potentially a limited amount of
  

16   that type of products, so it is not some, we can't capture the
  

17   full value of those specialty products?
  

18      A.  That would depend on the market opportunities.  I'll
  

19   just use the example, back in the 1983, Mozzarella cheese was
  

20   not a big deal, now it's a really big deal, and the market did
  

21   grow.  So I -- there will be market impacts if there's any
  

22   significant change in supply or significant change in demand.
  

23   And a rational firm would take those into account.
  

24      Q.  Okay.  Also, let's say that we did want to, you know,
  

25   try to capture some of those higher prices that are available
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 1   in specialty cheese markets.  We would probably have to do some
  

 2   significant retooling of our manufacturing capabilities, how
  

 3   we -- how we run the plant, might have to do some upgrades
  

 4   there.  Would you agree with that?  That there could be some
  

 5   substantial costs?
  

 6      A.  I would guess that you would have to make investments,
  

 7   but if you are trying to capture added value, you probably will
  

 8   incur some added costs, and you would hope that the value
  

 9   exceeds the cost.
  

10      Q.  Okay.  And also, we would also, this is kind of going
  

11   along with this marketing, too, of these products, if Hilmar
  

12   Cheese, for example, is set up to do bulk commodities, lots of
  

13   cheddar cheese, that we would have to change how we market
  

14   products.  We would have to try to get those products into
  

15   markets.  There would be some substantial investments to make
  

16   that, to realize that goal?
  

17      A.  I agree, that in most business adjustments, there are
  

18   added costs you hope are justified with added value.
  

19      Q.  Okay.  Just one more quick question.  You mentioned
  

20   customized milk powders.  What powders were you thinking of
  

21   there?
  

22      A.  I don't have any business experience with that, but --
  

23   I don't know what opportunities exist.  I have heard criticisms
  

24   of the market for American dry milk is because we make nonfat
  

25   dry milk, we don't make skim milk powder, we don't make protein

2509



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1   enhanced and a variety of other things.  I don't know what the
  

 2   market opportunities are, but it may be a matter of interest
  

 3   for a flexible processing firm.
  

 4      Q.  Okay.  I realize you don't know a lot about that, but
  

 5   you, would you acknowledge like switching to some kind of
  

 6   specialty cheese product, making those type of milk powders
  

 7   would potentially, would almost certainly, in my estimation,
  

 8   take substantial investments to create those product
  

 9   specifications?
  

10      A.  Yes, I would agree with that, but any rational firm,
  

11   again, would not do that, unless the expected added value
  

12   exceeds the expected added cost.
  

13      Q.  Okay.  And also, like U.S. cheese markets versus
  

14   international cheese markets, powder markets can also have a
  

15   similar flavor where they kind of can march to their own tune
  

16   at times.  So based on your knowledge, would you agree that
  

17   sometimes those international powder markets can be out of line
  

18   with U.S. powder markets, for example, nonfat dry milk?
  

19      A.  I understand that world prices do not move in harmony
  

20   with domestic prices, and that's part of the risk associated
  

21   with participating in one market or the other.  And again, a
  

22   rational firm would take those into account before deciding to
  

23   engage in that kind of business.
  

24      Q.  So sometimes there could be an opportunity there and
  

25   sometimes not, the firm just has to take all things into

2510



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1   consideration and then --
  

 2      A.  I agree.
  

 3      Q.  I have no further questions.
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. ENGLISH:
  

 6      Q.  Chip English.
  

 7          Good afternoon, Mr. Christ.
  

 8      A.  Good afternoon, Mr. English.
  

 9      Q.  So let me start on Exhibit 59.  And in your
  

10   post-retirement consulting activities, you have consulted for,
  

11   among others, the Dean Foods Company, correct?
  

12      A.  That's correct.
  

13      Q.  And when you reference, "participated as a witness in
  

14   the producer-handler hearing," we worked together on that, you
  

15   and I, correct?
  

16      A.  That's correct.
  

17      Q.  Okay.  You are also -- now, when you say
  

18   producer-handler hearing, what hearing, because there's been a
  

19   couple, which ones are you referring to, or one?
  

20      A.  I participated in the hearing at two locations.  One of
  

21   them was in Arizona, and I believe it was in Phoenix; and the
  

22   second one was in the Pacific Northwest in Seattle, or nearby
  

23   Seattle.
  

24      Q.  Do you recollect also participating in a proceeding in
  

25   the Southeast where the producer-handler issue was raised?
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 1      A.  I do not recall participating in that hearing.  I don't
  

 2   think I did.  I don't remember everything, but --
  

 3      Q.  Okay.  And I don't recall everything either, so I'm not
  

 4   trying to -- this is not in any way, shape, or form designed to
  

 5   be a trick question or anything.
  

 6      A.  You want to find out if I'm demented or not.
  

 7      Q.  I'm certainly not suggesting anything like that.  You
  

 8   say you participated as a witness in two depooling hearings.
  

 9   Which hearings, if you recall, were those?
  

10      A.  There was a depooling hearing in the Upper Midwest
  

11   Marketing Order in the Twin Cities, I participated in that, and
  

12   I can't remember who my client was, but I did participate.  And
  

13   I think the outcome came to agree with my clients' interest.
  

14   And the second one was a depooling hearing in Order 33, and I
  

15   don't remember, I think that was in Cleveland, but I'm not
  

16   positive.
  

17      Q.  To be clear, and I think it isn't going to be clear, in
  

18   those proceedings you were not participating for Land O'Lakes,
  

19   correct?
  

20      A.  I don't think so.
  

21      Q.  Well, just to be clear, I think the record needs to be
  

22   clear because to the extent you made statements in those, they
  

23   can't be attributed to Land O'Lakes.  I don't believe you
  

24   appeared for Land O'Lakes.
  

25      A.  I'm representing the group of cooperatives, I'm not
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 1   representing Land O'Lakes as an individual firm.
  

 2      Q.  But you also, to the extent you didn't speak for Land
  

 3   O'Lakes in the past for those proceedings, you spoke for a
  

 4   different entity, correct?
  

 5      A.  Yes.
  

 6      Q.  Okay.
  

 7      A.  But again, I was careful not to take, support a
  

 8   position that was contrary to the interests of Land O'Lakes.
  

 9      Q.  And nor did you take a position or make statements that
  

10   were, that you didn't agree with, correct?
  

11      A.  I hope not.
  

12      Q.  And then another time you developed a proposal for
  

13   using competitive pay prices for milk in the establishment of
  

14   Federal Order milk prices, and you say you advocated for its
  

15   adoption.  Was that on behalf of a group of Northeastern and
  

16   maybe even Maine dairy farmers?
  

17      A.  Yes, it was the Maine Dairy Industry Association was
  

18   the client, and that is an organization of the dairy farmers in
  

19   Maine, which is partially funded by the state government.
  

20      Q.  And you say you advocated for its adoption.  It would
  

21   be fair to say you appeared at another one of these
  

22   proceedings, I believe, in 2007, to advocate?
  

23      A.  You are correct.  I did present the proposal in sort of
  

24   rough form at a hearing, and further in advocating, I did visit
  

25   with a number of dairy interest groups to explain the ideas
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 1   behind it.  I did work with the attorney for the Maine Dairy
  

 2   Industry Association to develop a proposal, and we did discuss
  

 3   that proposal with the staff of the Dairy Programs in AMS.  We
  

 4   did not go to the point of officially requesting a hearing.
  

 5      Q.  But do you remember there was a hearing about Class
  

 6   III, IV formulas, and you nonetheless appeared just to provide
  

 7   that information for the record?
  

 8      A.  Yes.
  

 9      Q.  Okay.  And again, to the extent you advocated that
  

10   position, it was not on behalf of Land O'Lakes, correct?
  

11      A.  That is correct.
  

12      Q.  But nonetheless, it was your professional opinion that
  

13   what you were presenting was a good idea?
  

14      A.  Yes, that is correct.
  

15      Q.  Now, turning to that portion of the testimony to which
  

16   I objected and the Judge disagreed with me.  And that is on
  

17   page 2 and page 3.  And you have referenced parity prices.
  

18          Back on Exhibit 59 you reference that when you first
  

19   worked for Land O'Lakes you negotiated plans for consolidating
  

20   the four Federal Milk Orders for Minnesota, correct?
  

21      A.  That is correct.
  

22      Q.  And you participated in the administrative hearings to
  

23   achieve the above, it says above consolidations, referring to
  

24   two, but that's certainly including the Upper Midwest, correct?
  

25      A.  Yes, that's correct.  There was one consolidation in
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 1   Minnesota, a second consolidation in Iowa.
  

 2      Q.  Now, do you recall the result of that Upper Midwest
  

 3   consolidation?  That actually occurred?
  

 4      A.  It did occur.  There were four Federal Milk Marketing
  

 5   Orders operating in the State of Minnesota when I arrived, and
  

 6   two years later, there was one.
  

 7      Q.  And so that was in 1976, correct?  If it was two years
  

 8   later, that's what it was?
  

 9      A.  Okay.  I guess, it might have been a little longer than
  

10   that.  I don't recall the exact dates.
  

11      Q.  Now, you testified both in response to questions from
  

12   Mr. Beshore in terms of your experience and what your expertise
  

13   is, and in also questions from Mr. Vetne about your, you know,
  

14   participation in and review of regulations, correct?
  

15      A.  Yes.
  

16      Q.  Okay.  So isn't it true that in that consolidation in
  

17   1976, USDA made the following finding:
  

18           "The parity prices of milk as determined pursuant to
  

19   Section 2 of the Act, are not reasonable in view of the price
  

20   of feeds, available supplies of feeds, and other economic
  

21   conditions which affect market supply and demand for milk in
  

22   the marketing areas, and the minimum prices specified in the
  

23   tentative marketing agreements and orders as hereby proposed to
  

24   be amended, are such prices as will reflect the aforesaid
  

25   factors; ensure a sufficient quantity of pure and wholesome
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 1   milk can be in the public interest."
  

 2      A.  I have no doubt that that's in there.  I don't remember
  

 3   specifically the words in that decision, but I have read a lot
  

 4   of Federal Milk Order decisions, and that verbiage is included
  

 5   in virtually -- the preamble -- of virtually every decision.
  

 6      Q.  Do you remember, in your working with the Department,
  

 7   and I maybe be stretching the memory, but do you remember the
  

 8   last time that verbiage did not appear?
  

 9      A.  No, I did do not.
  

10      Q.  Do you know what the parity price for milk is in 2015?
  

11      A.  No, I don't.  I know how it is calculated and I know
  

12   where to look it up, but it's an ag, it is reported in ag
  

13   prices every month, but I have not looked at it for years.
  

14      Q.  Would you accept my representation that it's above $50
  

15   a hundredweight?
  

16      A.  Yes, I do.
  

17      Q.  Would you accept the following proposition:
  

18           That to the extent parity prices are a factor, that
  

19   there is an upper limit, and the upper limit is the statement
  

20   when the Department finds that that price is not reasonable in
  

21   view of the price of feeds and other economic conditions, as
  

22   stated in the statute?
  

23      A.  It is still clearly the objective that's a number that
  

24   was chosen in the '30s to be the objective, the objective is
  

25   still in place, but the language of the law and its application
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 1   is made in a way that the realities of current market
  

 2   conditions are taken into account, such as the price of feeds,
  

 3   the available supply of feeds, to modify the price to be
  

 4   workable in the current economic environment.
  

 5      Q.  Thank you, sir.  Now, you state in that same section,
  

 6   nonetheless, that "the primary purpose of the Act is to enhance
  

 7   producer prices."
  

 8      A.  That is my studied opinion.  That there's little point
  

 9   in just having rigid prices for everyone or to create strict
  

10   structures for the transaction of business that don't provide
  

11   any economic benefit.  The economic benefit that I foresee is
  

12   enhancement of prices to producers.  This is a long-held
  

13   opinion of mine, that, in fact, I'll just mention, you may have
  

14   been there even, I gave a talk at Midwest Milk Marketing
  

15   Conference in Michigan one time about who benefits or who
  

16   should benefit from Federal Milk Orders.  And my conclusion was
  

17   number one, producers; and number two, consumers.
  

18      Q.  And I appreciate that.  So let me ask the question
  

19   different way.  Do you know of any time that the Secretary of
  

20   Agriculture, speaking through a decision with respect to milk
  

21   marketing orders, has said that the primary purpose of the Act
  

22   is to enhance producer prices?
  

23      A.  I have never seen those terms, but I think that intent
  

24   is implied in the fact that he even addresses the question of
  

25   parity prices, and he does address that in the preamble.
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 1      Q.  Subject to current marketing conditions providing --
  

 2      A.  Yes.
  

 3      Q.  Yes -- - some parameters.
  

 4      A.  Uh-huh.
  

 5      Q.  Now, I'm not going to disagree with you it's been a
  

 6   long-held opinion of yours.  I have read a number of your
  

 7   things, we worked together over the years, so I'm not here to
  

 8   disagree with that.
  

 9      A.  Uh-huh.
  

10      Q.  Have you also not stated -- have you also stated, let's
  

11   put it in the positive, have you also stated that another one
  

12   of the basic purposes of a Federal Milk Order is to ensure an
  

13   adequate supply of milk for fluid uses?
  

14      A.  I partially agree with that but it's not defined as
  

15   such in the legislation.  If I recall my review of the
  

16   legislation, it says an adequate supply of milk for consumers.
  

17   And that doesn't necessarily mean fluid milk, or fluid cream,
  

18   or cheese, or ice cream, or yogurt.  It's an adequate supply of
  

19   milk for consumers.
  

20      Q.  Now, nonetheless, my question was, have you not
  

21   testified to the following:
  

22          "The foundation for this view is my belief that the
  

23   basic purposes of a Federal Milk Order are to:  A. assure an
  

24   adequate supply of milk for fluid uses, and; B. Enhance the
  

25   returns to milk producers, C.  Serve the public interest?
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 1       MR. BESHORE:  Your Honor?
  

 2       MR. ENGLISH:  I've asked him a question, has he not
  

 3   testified to that.
  

 4       MR. BESHORE:  I would ask that the witness be accorded the
  

 5   courtesy of seeing whatever is being read from.  If something
  

 6   is being, his testimony is being read from, I think he should
  

 7   be able to see it in order to understand the question fully.
  

 8       MR. ENGLISH:  I don't believe that's required.  I may do
  

 9   it, your Honor, after -- I asked him the question does he
  

10   recall having testified, and he may say no, and then I'm
  

11   entitled to show it to him to see if he recalls.  But to say in
  

12   advance -- I'm happy to do it, but I don't think that's an
  

13   appropriate objection, your Honor.
  

14       JUDGE CLIFTON:  Well, it depends on whether you are in a
  

15   court proceeding or whether you are in a setting such as ours.
  

16   Your correct, Mr. English, if we were in court you would not
  

17   have to show him his deposition ahead of time, but he's got
  

18   decades of experience, I don't even know what date you are
  

19   attributing this statement to him.  And the way you read it, it
  

20   almost sounded like it was a writing rather than taking place
  

21   in a hearing.
  

22       MR. ENGLISH:  Can I ask the question another way, your
  

23   Honor?
  

24       JUDGE CLIFTON:  Yes.
  

25   BY MR. ENGLISH:
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 1      Q.  Okay.  Do you recall having testified at anytime in a
  

 2   Federal Milk Order hearing to the following:
  

 3           "The foundation for this view is my belief that the
  

 4   basic purposes of a Federal Milk Order are to:
  

 5           A.  Assure an adequate supply of milk for fluid uses,
  

 6   and; B. Enhance the returns to milk producers, C. Serve the
  

 7   public interest."
  

 8       JUDGE CLIFTON:  That's semicolon is in an odd place, isn't
  

 9   it?
  

10       MR. ENGLISH:  It is in an odd place.  Your Honor, I am
  

11   sorry, I realize that this is not a court, but I believe that
  

12   to instruct a cross-examiner how to cross, how to attempt
  

13   cross-examination is just simply not appropriate.  I can show
  

14   it to him, if he says he doesn't recall it, he can agree to it.
  

15   But to require me in advance to do it, I believe is
  

16   objectionable.
  

17       MR. BESHORE:  May I speak, your Honor.
  

18       JUDGE CLIFTON:  Yes, please go to the microphone.
  

19       MR. BESHORE:  The only information --
  

20       JUDGE CLIFTON:  Marvin Beshore.
  

21       MR. BESHORE:  Marvin Beshore.  The only information
  

22   requested in that question is whether Mr. Christ has a
  

23   recollection of a verbatim long quote made at some undated
  

24   time.  My specific objection to that question in this forum, in
  

25   this context, is it's absolutely not you, know, helpful
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 1   material to the -- what we're getting after here.  What he
  

 2   remembers about a verbatim statement of some period of time is
  

 3   just not helpful to the record.
  

 4       JUDGE CLIFTON:  Your objection is noted.  I'll allow the
  

 5   witness to answer the question as asked.
  

 6       MR. CHRIST:  Okay.  I don't recall making that specific
  

 7   statement, but it sounds like a statement that I could have
  

 8   made with respect to a milk order that is designed to serve the
  

 9   Class I market.  Not every milk order needs to be that way, but
  

10   through most of our history, that was the character of Milk
  

11   Marketing Orders.
  

12       MR. ENGLISH:  I'll be delighted to share with the witness.
  

13   I will show you and see if you recollect this.  I was trying to
  

14   save trees today, but it is marked as Exhibit 64 to a hearing
  

15   held in the Southeast on February 25th, 2004, in Atlanta,
  

16   Georgia.  It is actually an exhibit that is available on the
  

17   Internet if you go to the website for that proceeding, and I'll
  

18   be happy to show the witness the testimony.
  

19           And I want to be clear that I made a long quote in
  

20   order to include his other long-held opinion, enhanced the
  

21   returns to milk producers.  I could have made it a much shorter
  

22   quote had I been less than fully forthcoming, and merely asked
  

23   about the other.  So that's why there was a long quote.
  

24       JUDGE CLIFTON:  Before you go away from the mic -- so the
  

25   proceeding was with regard to the Southeast?
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 1       MR. ENGLISH:  It was a proposal made by Dairy Farmers of
  

 2   America -- maybe this will help the witness a little bit.
  

 3   There was a proposal made by Dairy Farmers of America to merge
  

 4   the Southeast order and the Appalachian order.  And Mr. Christ,
  

 5   appearing for Dean Foods, with me as his attorney for that
  

 6   purpose, Mr. Christ appeared and testified as to two issues.
  

 7   One, the appropriateness of merging Orders 5 and 7 versus
  

 8   perhaps an alternative that was not, actually, I think was
  

 9   before the Department, which was instead to split up the Orders
  

10   in a different way, and he also testified on a producer-handler
  

11   issue, which was Proposal 7.  The first was Proposal 5 and then
  

12   Proposal 7.
  

13           Does that refresh your recollection, Mr. Christ, of an
  

14   appearance that you made?
  

15       MR. CHRIST:  I really apologize.  I don't remember
  

16   specifically, but it's nagging at me.  Maybe something like
  

17   that did happen, but I, at this point, don't actually remember
  

18   it, and I think you have proved my dementia, maybe.
  

19   BY MR. ENGLISH:
  

20      Q.  Well, I'm not trying to and it was not my intent.  So
  

21   let me show him if I may now, Exhibit 64, which was his
  

22   testimony as to Proposal Number 7.
  

23       JUDGE CLIFTON:  And it was 64 in that proceeding?
  

24       MR. ENGLISH:  In that proceeding, yes.  Not in this
  

25   proceeding.  And I'm actually, I was hoping today to be not
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 1   adding paper to the record here, but I may have to.
  

 2       MR. BESHORE:  Is there more than one copy?
  

 3       JUDGE CLIFTON:  For now you may show the witness.  We may
  

 4   need for you to make some copies.  We'll see how far this goes.
  

 5       MR. CHRIST:  Your Honor, this statement, which is a copy of
  

 6   presumed testimony that I gave at the hearing that Mr. English
  

 7   has mentioned, looks authentic.  It looks like the kind of work
  

 8   I would do, but for some reason it hasn't stuck in my memory.
  

 9   I don't deny that I did this, but in terms of discussing detail
  

10   about it, I don't remember being at the hearing, although
  

11   obviously I was.
  

12       JUDGE CLIFTON:  As you look at the statement, is there any
  

13   part of it that Mr. English did not include that you think
  

14   should be included to express the view that you were expressing
  

15   at the time?
  

16       MR. CHRIST:  No, it is complete.  And to all, it appears
  

17   completely authentic.
  

18       MR. ENGLISH:  Your Honor, I will do whatever everybody
  

19   wants me to do.  If we are going to make copies, maybe we
  

20   should take a break.  I was hoping that I could be very
  

21   efficient with this and we could move through it.  I was not
  

22   attempting to make exhibits of every single document.  I am
  

23   really trying to save on paper.  We, you know, a little bit,
  

24   but I was merely trying to ask one question which had there
  

25   been a recollection, we would be long past this right now.  But
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 1   I'm happy to go take a break and make copies of this and a
  

 2   subsequent document.  It is available on the Internet.  You
  

 3   have the access, too.
  

 4       MR. BESHORE:  My question is, will it be marked and
  

 5   offered?  That would have something to do with my interest in
  

 6   it, I think.
  

 7       MR. ENGLISH:  Well, actually, now that I have had him
  

 8   recognize it and agree that it was a statement.
  

 9           Did you see the part that I read, Mr. Christ?
  

10       MR. CHRIST:  I did not re-read the yellow highlighted
  

11   parts.
  

12       MR. ENGLISH:  I'm going to hand it back to you.  I'm not --
  

13   I wasn't looking to make it an exhibit, but if you want me to.
  

14       JUDGE CLIFTON:  If it will not be made an exhibit, all I
  

15   would ask is that it be repeated again slowly so we can take
  

16   notes and I think that would suffice.  And you would be the
  

17   best one to read it for us, Mr. Christ.
  

18       MR. CHRIST:  Okay.
  

19       JUDGE CLIFTON:  Slowly, please.
  

20       MR. CHRIST:  I should read the entire document?
  

21       JUDGE CLIFTON:  No, no, the part that expresses the view
  

22   that you were expressing, apparently in 2004.
  

23       MR. CHRIST:  Okay.  Mr. English has highlighted in yellow,
  

24   several paragraphs.  And I could read those paragraphs, if you
  

25   like.
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 1       JUDGE CLIFTON:  Well, take a look at them and see if you
  

 2   think they adequately cover what you were attempting to convey.
  

 3       MR. CHRIST:  Okay.  Well, a quick perusal, I guess I have
  

 4   no particular problem with what I said at that time.  And I
  

 5   don't know if any of it is relevant to the information that I
  

 6   have provided for this hearing, but I guess I don't see
  

 7   anything that is contrary to or hostile to the position that I
  

 8   have expressed here.
  

 9       JUDGE CLIFTON:  All right.  Would you read it slowly to us
  

10   so we can take notes?
  

11       MR. CHRIST:  I will read the yellow highlighted portions,
  

12   and first is:
  

13           "It is my view that exemptions from the pricing and
  

14   pooling provisions of Federal Milk Orders should be a rare and
  

15   highly restricted privilege.  The foundation for this view is
  

16   my belief that the basic purpose of a Federal Milk Order -- the
  

17   basic purposes of a Federal Milk Order are to:  A.  Assure an
  

18   adequate supply of milk for fluid uses, and; B.  Enhance the
  

19   returns to milk producers, and C.  Serve the public interest.
  

20           Number 2.  Federal Milk Orders achieve their objectives
  

21   by doing five things:
  

22           Classifying milk according to how it's used, settling
  

23   different prices for each class of milk in "price
  

24   discrimination"; C.  Pooling the proceeds from all uses of milk
  

25   to all producers; and D.  Verifying the accuracy of reports of
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 1   milk receipts and utilization; F.  Serve the public interest by
  

 2   doing the above four things efficiently."
  

 3           The second highlighted paragraphs start with a number
  

 4   3.  It says:
  

 5           "Historically there have been only a few types of firms
  

 6   that have been exempted from the pooling and pricing provisions
  

 7   of Milk Orders.  These include:  A.  Institution of milk
  

 8   processing plants, such as those operated by government
  

 9   institutions and universities; B.  Small plants for which the
  

10   administrative costs of regulation exceeds the regulatory
  

11   benefit; C.  Plants located in Clark County, Nevada; and
  

12   D.  Producer-handlers."
  

13           Another paragraph, paragraph 5:
  

14           "Other pool participants effectively subsidize the
  

15   operations of a producer-handler.  To the extent that he
  

16   experiences a raw milk cost for his fluid milk products that is
  

17   less than the local Class I price, the producer-handler can use
  

18   its financial advantage to offer lower prices or better service
  

19   than his rival regulated handlers."
  

20           And the next highlighted paragraph is paragraph 10:
  

21           "Balancing is an important cost for the fluid milk
  

22   market.  Significant reserves of milk are needed to ensure that
  

23   sufficient milk is available for Class I use at all times.
  

24   Each plant needs an operating reserve that covers unavoidable
  

25   Class II, Class III, and Class IV uses, such as shrinkage and
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 1   disposition of cream arising out of standardizing Class I milk.
  

 2   In addition, a reserve is needed to cover seasonal variations
  

 3   in Class I sales in milk production.  In the average market,
  

 4   the minimum average of these two kinds of reserves is about 15
  

 5   percent.  The actual size of the reserve in a particular market
  

 6   depends on how much milk is pooled and how many Class I sales
  

 7   are regulated.  In 2003, the Class I utilization of producer
  

 8   milk in the Southwest market was 65.4 cents -- that should be
  

 9   the Southeast market -- was 65.47 percent, meaning that
  

10   34.53 percent of pooled milk was reserve.  Reserve milk must be
  

11   disposed of in lower valued uses.  This is one of the reasons
  

12   for classified pricing and pooling in Federal Milk Orders.  The
  

13   processing pooling ensures that all producers share in the
  

14   lower value of reserve milk."
  

15           And the final paragraph that's highlighted is:
  

16           "A pooled producer can control his own milk production,
  

17   but it can not control the volume or monthly variation of other
  

18   producers in the market-wide pool.  Therefore, a
  

19   producer-handler is likely to experience an even smaller
  

20   reserve than the minimum average of 15 percent mentioned
  

21   above."
  

22           That concludes the highlighted portions of my testimony
  

23   at the hearing in Atlanta.
  

24       MR. ENGLISH:  With respect to that particular proposal,
  

25   right?
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 1       MR. CHRIST:  With respect to that proposal, yes.
  

 2           And I -- okay.  What do we do with it?  I must have
  

 3   really been busy that month.
  

 4   BY MR. ENGLISH:
  

 5      Q.  Do you agree that one of the basic purposes of a
  

 6   Federal Milk Order is to ensure an adequate supply of milk for
  

 7   fluid use?
  

 8      A.  It is, I think it's a requirement or an important
  

 9   objective of a Federal Milk Order that is designed to focus on
  

10   the Class I market, and I would argue that there are other
  

11   kinds of Federal Milk Orders that can cover any portion of the
  

12   milk supply or any products made from milk.
  

13      Q.  So going back to my form of the question with respect
  

14   to enhanced producer prices.  Has the Secretary ever adopted,
  

15   to your knowledge, in a written decision, published in the
  

16   Federal Register, a broader definition of assuring an adequate
  

17   supply of milk that is broader than for fluid use?
  

18      A.  I don't recall any, except I don't know of any
  

19   Marketing Order in my work experience that was not designed to
  

20   serve the fluid market.  That does not mean that an Order could
  

21   not, could be -- could not be designed to serve other purposes.
  

22      Q.  But your bottom line answer is, no, you don't know of a
  

23   statement by the Secretary?
  

24      A.  No, I don't know of a statement by the Secretary, no.
  

25       JUDGE CLIFTON:  Don't cut off Mr. English, Mr. Christ.
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 1       MR. CHRIST:  Thank you.
  

 2   BY MR. ENGLISH:
  

 3      Q.  I think in a way you may have responded to this
  

 4   question with Mr. Vetne, but let's go to page 6.  And I'm
  

 5   looking at the middle sentence in the top paragraph.
  

 6      A.  Okay.
  

 7      Q.  And maybe just the way it is constructed, would you
  

 8   say, "The California State Order currently prices essentially
  

 9   all Grade A milk so a handler gains no advantage from
  

10   depooling."
  

11          Do you see that?
  

12      A.  Yes, I do.
  

13      Q.  Now, to the extent that there's limits on depooling
  

14   that's one thing, but assuming that a handler could depool, I
  

15   think in response to Mr. Vetne's questions, you would agree
  

16   that a handler could gain an advantage if it doesn't have to
  

17   pay into the pool, those proceeds, correct?
  

18      A.  That would be correct if you had the same liberal
  

19   pooling provisions that exist in, for example, the Upper
  

20   Midwest.  But you don't have them here in California.
  

21      Q.  Presently?
  

22      A.  Presently.
  

23      Q.  Okay.  So you are not saying that a handler in the
  

24   Upper Midwest would gain no advantage from depooling?
  

25      A.  No, I would not say that.
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 1      Q.  You, also on page 7, discuss some history, and I think
  

 2   you use in support of this concept, and I just want to have
  

 3   some clarity in the record about that history, you discuss base
  

 4   plans and the so-called livable plan, correct?  On page 7?
  

 5      A.  Yes, I see that now.
  

 6      Q.  Okay.  Now, given your time involved in the industry,
  

 7   would you agree with me that at a period of, for a period of
  

 8   time starting no later than 1970, there was express legal
  

 9   authority in the statute for a base plan?
  

10      A.  I recall that the Class I base plans were authorized
  

11   under one of the Farm Bills about that time, and they were
  

12   actually implemented in the Pacific Northwest area and in
  

13   Oregon.
  

14      Q.  But the authorization was basically Farm Bill to Farm
  

15   Bill and would expire if a new Farm Bill did not expand it,
  

16   correct?
  

17      A.  I don't remember the Sunset Provisions, but it is my
  

18   understanding that the authority no longer exists.
  

19      Q.  So effectively it did sunset or got voted out; is that
  

20   correct?
  

21      A.  That's my best understanding.
  

22      Q.  Actually, going back briefly to parity prices.  Given
  

23   your years of experience in the industry, and while it's
  

24   administered by a different agency within USDA, you know about
  

25   the previous existence of, or operation of a Support Price
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 1   Program, correct?
  

 2      A.  Yes, that is correct.
  

 3      Q.  Okay.  And, in fact, when the Support Price Program
  

 4   originally went in in the 1949 Act, the Support Price Program
  

 5   was based on parity prices, correct?
  

 6      A.  That is correct, and the minimum price was 75 percent
  

 7   of parity.
  

 8      Q.  And since, again, at least 1970, in the Farm Bills,
  

 9   Congress has suspended the operation of permanent law which is
  

10   the 1949 Act, correct?  If you know.
  

11      A.  Boy, I can't recall it being suspended until recently,
  

12   but because I'm certain that in the 19 -- late 1970's, early
  

13   1980's, all through the 1980's and early '90's, the support
  

14   program was effective and parity was part of the calculation.
  

15      Q.  Okay.  So let me be a little clearer if I can, and if
  

16   you don't recall, you don't recall.  Do you recall that at some
  

17   point in the Farm Bills, whether this was the 1970's or the
  

18   1980's, that the Farm Bill suspended the permanent law, and for
  

19   the period of a Farm Bill, inserted particular support program
  

20   language that would be in effect during the term of that Farm
  

21   Bill?
  

22      A.  Okay.  This would have been probably in the late
  

23   1980's, and I don't recall the actual legal mechanism by which
  

24   it was accomplished, but it did put a cap on the support price
  

25   for milk, it prevented it from rising higher than than was

2531



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1   desired by Congress.  But I don't recall the mechanism.
  

 2      Q.  Okay.  Do you recall whether it was broader than milk,
  

 3   it was milk and other commodities as well?  If you don't
  

 4   recall, I mean.
  

 5      A.  I don't.
  

 6      Q.  Nonetheless, would you agree with me that since at
  

 7   least the 1980's, there has been a cap, and the direct
  

 8   reference to parity prices has been suspended since that time?
  

 9      A.  I recall the cap, but I don't recall the, you know, the
  

10   mechanism by which parity prices were no longer used.
  

11      Q.  Okay.  I'm not sure from the questions from Mr. Vetne
  

12   and Mr. Dejong, and I'm not trying to duplicate, but do you
  

13   agree that milk has location value?
  

14      A.  The answer is yes, and it has to do with transportation
  

15   costs and locations of supply and locations of demand.  There
  

16   are been a number of attempts to model this.  And it does show
  

17   that some location value exists depending on the product.  In
  

18   some cases it's more efficient to transfer full fluid milk, in
  

19   other cases it's more efficient to transfer finished
  

20   concentrated dairy products.
  

21      Q.  Would you agree that there's location value for cheese?
  

22      A.  It's based on the same factors, where is the location
  

23   of the production and where is the location of the demand.  And
  

24   there are some transportation costs in equalizing the location
  

25   of the supply with the location of the demand.
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 1          But another aspect of that is that some, just because
  

 2   some product moves, let's say, 10 percent of the product moves
  

 3   from point A to point B, doesn't mean that the other 90 percent
  

 4   of the product should reflect the same differences in cost.
  

 5      Q.  Well, are you familiar that since 2000 Federal Order
  

 6   forms of limitation, that the reporting to USDA, the mandatory
  

 7   reporting to USDA for nonfat dry milk, generally reflects a
  

 8   higher reported price to -- whether it was NASS or now AMS --
  

 9   than that that is reported to the California Department of Food
  

10   and Agriculture?
  

11      A.  I'm not aware of that by direct observation, I'm not
  

12   surprised with the assertion.  But there are other aspects,
  

13   too, that I don't know.  And that is, are the surveys exactly
  

14   the same?
  

15      Q.  You participated in what's called Federal Order Reform,
  

16   correct?
  

17      A.  That is correct.
  

18      Q.  On behalf of Land O'Lakes, correct?
  

19      A.  That is correct.
  

20      Q.  And so for Land O'Lakes, you would have made one or
  

21   more submissions to USDA that are available on the Federal
  

22   Order Reform Publication Website, correct?
  

23      A.  I presume so, I have never looked them up.
  

24      Q.  Do you recall on behalf of Land O'Lakes, recommending
  

25   that the nonfat dry milk price be different and higher,
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 1   adjusted by the transportation function, and be higher East of
  

 2   the Rockies than West of the Rockies?
  

 3      A.  I don't recall doing that, however, I'm not surprised
  

 4   if you have got it documented.
  

 5      Q.  Would your justification for that have been a location
  

 6   value difference for nonfat dry milk West of the Rockies versus
  

 7   East of the Rockies?
  

 8      A.  As I mentioned earlier, there are differences in
  

 9   location value based on where the supply is located, where the
  

10   demand is located, and both the cost of transportation and of
  

11   proportion of the supply that's transported.
  

12      Q.  Is that a yes?
  

13      A.  Yes, with qualification.
  

14       JUDGE CLIFTON:  Yeah, his answer was so much better than
  

15   yes, Mr. English.
  

16       MR. ENGLISH:  But I'm entitled to a yes.  As you have
  

17   indicated earlier in this proceeding, I should get a yes and
  

18   then the explanation.  He gets to explain, but I think I'm
  

19   entitled to a yes or a no.
  

20       JUDGE CLIFTON:  All right.  Would you ask your question
  

21   again and let me consider that.  Mr. English, ask it again.
  

22   BY MR. ENGLISH:
  

23      Q.  Assuming you made that submission to USDA, were you
  

24   making adjustment for the transportation function to determine
  

25   a Midwest price, recognizing a location value for nonfat dry
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 1   milk?
  

 2       JUDGE CLIFTON:  He doesn't have to answer that with a yes
  

 3   or a no, because he added additional factors that make his
  

 4   answer more meaningful, including supply and demand.
  

 5       MR. CHRIST:  Thank you, your Honor, I think I'll rest with
  

 6   that.
  

 7   BY MR. ENGLISH:
  

 8      Q.  Now, in your testimony with respect to Class I, pages
  

 9   12 and 13, you acknowledge that there are no shipping
  

10   requirements either under the California program or under
  

11   Proposal 1 for the Cooperatives, correct?
  

12      A.  Largely, but California does have a latent call
  

13   provision which is not used, that I know of.
  

14      Q.  The word latent is effectively meaning not used, right?
  

15      A.  Yes.
  

16      Q.  But whether used or not, the coops are not proposing
  

17   putting it into their proposal, are they?
  

18      A.  No, we are not, because we are confident that existing,
  

19   the incentives we provide through transportation credits plus
  

20   private treaty transactions, will take care of supply in the
  

21   Class I markets.  But again, that is not the primary focus of
  

22   this proposal.  Class I buyers can get all the milk they want
  

23   if they make the necessary trade deals, including prices that
  

24   are satisfactory to suppliers.
  

25      Q.  In order -- in other words, paying over what premiums
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 1   sufficient to get the milk?
  

 2      A.  If they need to, yes.
  

 3      Q.  So since you say that private transactions can take
  

 4   care of it, why do we need a Federal Milk Order with respect to
  

 5   Class I?
  

 6      A.  There are a lot of other attributes to Federal Milk
  

 7   Orders.  And one, of course, is the uniformity of pricing;
  

 8   another is the distribution of proceeds; uniformity to
  

 9   producers with adjustments.  There is a great deal of stability
  

10   coming from one price applying to all people who buy milk for
  

11   each purpose.  So I think there are other significant benefits.
  

12   And I also agree that, or I also think that the intent of
  

13   enhancing producer prices can be fulfilled through Federal
  

14   Orders.  However, I think that that's largely been neglected.
  

15      Q.  Nonetheless, if a Class I processor is paying a Class I
  

16   differential, makes it in most months the highest price,
  

17   correct?
  

18      A.  Yes, in most markets in most months, the Class I price
  

19   is the highest price that goes into the pool.
  

20      Q.  You're, nonetheless, looking for other private trade
  

21   transactions in addition to transportation.  But you are
  

22   basically looking for private trade transactions to move the
  

23   milk to Class I plants?
  

24      A.  Those terms exist today in most markets in the East.  I
  

25   don't know about the situation in California, but I personally
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 1   participated in the Upper Midwest Milk Marketing Agency, which
  

 2   established over our prices to help compensate for the cost of
  

 3   servicing the Class I market.  And I participated in the
  

 4   Central Milk Producers Cooperative, which did the same in the
  

 5   old Chicago market.
  

 6      Q.  What's the Class I utilization in the Upper Midwest?
  

 7      A.  Pretty low.  It's probably 10 to 15 percent, maybe
  

 8   close to 15.
  

 9      Q.  Why should a Class I processor pay the highest price,
  

10   and then in return, be told, "Never mind, in order to get your
  

11   milk, we're going to have a CMPC or an UMA establish a higher
  

12   price to provide the services to get you the milk?"
  

13      A.  First, a Class I price, they pay it in but that does
  

14   not accrue to any producer on the basis of performance.  Every
  

15   producer gets his share of the Class I differential through the
  

16   pool, so there is no incentive to the producer to supply the
  

17   milk.
  

18          The more effective method is having minimum shipment
  

19   requirements which provide only partial compensation for the
  

20   cost of servicing the fluid market.  They provide
  

21   transportation credits.  In the case of the Upper Midwest, an
  

22   assembly credit.  But the costs of servicing the Class I market
  

23   are significant.  And over order premiums help compensate for
  

24   those, and I would argue in most cases, they are not adequate.
  

25      Q.  Well, nonetheless, you indicated that a shipping
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 1   requirement or performance standard, you know, does work to get
  

 2   milk to Class I operations, correct?
  

 3      A.  Yes, because by and large, producers are made better
  

 4   off because they participate in the pool, they get the blend
  

 5   price, which is in most cases higher than the manufacturing
  

 6   price, whether it be Class III or Class IV.  In most cases,
  

 7   it's higher.
  

 8          In order to capture that blend price differential for
  

 9   producers you need to pool the milk.  So the firm marketing the
  

10   milk may incur losses to serve the fluid market in order to
  

11   gain the pool benefit for the producers whose milk they market.
  

12      Q.  Isn't that, in essence, the bargain, whether Class I
  

13   handlers want it or not, that is struck with Federal Orders,
  

14   that you pay the higher price, and in return there's at least
  

15   some shipping requirement that should get some milk to you,
  

16   correct?
  

17      A.  Well, it is sort of a convoluted mechanism to get to
  

18   that result.  That -- and I would argue that supplying milk to
  

19   the fluid market, especially in a low utilization market, is
  

20   more expensive than the benefit of the overall premium.
  

21      Q.  Isn't that the whole point of being allowed to
  

22   participate in the pool, that you have got to incur some cost?
  

23      A.  That's right.  What is earned is participation in the
  

24   pool for the producers.  But the firm who incurs those costs,
  

25   gets no direct benefit, other than partial compensation for
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 1   their expenses through the over order price.
  

 2      Q.  Well, no, they have got the benefit of being in the
  

 3   pool and getting the blend price, correct?
  

 4      A.  The firm does not get the blend price, the producer
  

 5   gets the blend price.
  

 6       JUDGE CLIFTON:  When you talk about "the firm" are you
  

 7   talking about the processor?
  

 8       MR. CHRIST:  Yes.  I'm talking about what's defined in the
  

 9   orders as a handler.  And this is the person who is accountable
  

10   to the Federal Milk Market Administrator for paying the
  

11   producers.
  

12   BY MR. ENGLISH:
  

13      Q.  Nonetheless, the firm does that in order to receive
  

14   funds from the pool to be able to pay its dairy farmers to
  

15   offset the competitive price in the marketplace, correct?
  

16      A.  Yes.
  

17      Q.  Thank you.  Even as in some months when the prices are
  

18   inverted in the Upper Midwest, logical firms choose to depool
  

19   so they don't have to share those monies with those other dairy
  

20   farmers, correct?
  

21      A.  That occurs within limits.  Not everyone can depool
  

22   under every price inversion.
  

23      Q.  During Federal Milk Order Reform, do you recall
  

24   advocating effectively open pooling, that a plant could choose
  

25   what order to be pooled on?

2539



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1      A.  In what circumstance did I advocate --
  

 2      Q.  During Federal Order, that a supply plant could choose
  

 3   to be regulated and pooled on the market of its choice.  Do you
  

 4   recall advocating that?
  

 5      A.  This is in Federal Order Reform?
  

 6      Q.  Federal Milk Order Reform, yes.
  

 7      A.  That sounds like a reasonable position for me to have
  

 8   advocated on behalf of Land O'Lakes.
  

 9      Q.  As part of that different treatment of pooling, did you
  

10   also suggest that there be a requirement to commit to the
  

11   market such that a supply plant operator, while it could choose
  

12   once a year where to be pooled, it would be required to perform
  

13   under any and all calls issued under that order for the
  

14   succeeding twelve months or be subjected to severe penalties?
  

15      A.  I need to know better the origin of that information.
  

16   Was that a petition I filed, or was it testimony I gave, or
  

17   what's the source of that?
  

18      Q.  I represent to you that you may, you remember that
  

19   during Federal Order Reform, we didn't have this formal
  

20   process, correct?  Do you remember that?  That instead, it was
  

21   effectively notice and comment rule making?
  

22      A.  Yes.
  

23      Q.  So as opposed to a petition, any and all, and many of
  

24   the people in this room, in fact, certainly any of us who were
  

25   in the business at the time, made one or more, maybe multiple
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 1   submissions to USDA regarding our positions.
  

 2          Do you recall that?
  

 3      A.  I don't recall the mechanisms, I have no reason to
  

 4   doubt what you have said.  But if that is the case, was this
  

 5   the final submission or intermediate submission or in --
  

 6      Q.  This would have been early.  I'm happy to show it to
  

 7   you.
  

 8      A.  Okay.  It might have been an initial submission, part
  

 9   of the negotiating process.
  

10      Q.  Yes.  I will tell you that it was June 26, 1996.
  

11      A.  Okay.  Yeah, that is early.  That would be in the
  

12   vicinity of the '96 Farm Bill, and I recall a lot of turmoil
  

13   among dairy interests at that time.
  

14      Q.  Do you recall that as a sort of a flip side of this
  

15   idea that a supply plant could pool anywhere it wanted to, that
  

16   your position for Land O'Lakes advocated that it would have to,
  

17   such entities would have to respond to calls during succeeding
  

18   twelve months?
  

19      A.  I don't recall those words, but it appears to fit with
  

20   the flexibility of pooling.
  

21      Q.  Thank you.
  

22       JUDGE CLIFTON:  Would you give us the cite to the Federal
  

23   Register?
  

24       MR. ENGLISH:  Well, your Honor, it is not, this would not
  

25   be the Federal Register.  It was, we have referred earlier in
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 1   this proceeding to filings made that are available on the
  

 2   Internet for Federal Order Reform, and it would be FOR-9.  It
  

 3   was dated June 26, 1996, signed by Paul Christ, it seems to
  

 4   have been stamped received July 1, 1996, by the Department, but
  

 5   it is available, it would be, the Department has kindly put up
  

 6   on the website all of these submissions, and it's FOR-9.
  

 7       JUDGE CLIFTON:  Did you read him, Mr. English, the entirety
  

 8   of his submission?
  

 9       MR. ENGLISH:  No, I did not.  It is -- I think it looks
  

10   like it is seven or eight pages, your Honor, and no, I did not.
  

11   I, you know, I read a portion.  I don't, you know, we can take,
  

12   I would be entitled to take this later in as a submission of a
  

13   statement of a party under Rule 1.  If people want to -- I have
  

14   read him that section, I have not read the entire document.
  

15       JUDGE CLIFTON:  Have you read verbatim the section you
  

16   asked him about?
  

17       MR. ENGLISH:  Yes, I did.
  

18       JUDGE CLIFTON:  That's adequate at this point.
  

19   BY MR. ENGLISH:
  

20      Q.  Now, my last set of questions, Mr. Christ.  You
  

21   advocated on behalf of the Maine Dairy Industry Association,
  

22   the idea of a competitive pay price mechanism.
  

23      A.  That is correct.
  

24      Q.  Was it your view then, that that was a superior method
  

25   of pricing milk for manufactured products?
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 1      A.  It was my view that that mechanism could be considered
  

 2   as an alternative to end-product pricing that was now in place
  

 3   in Federal Milk Marketing Orders.  It represented prices paid
  

 4   for milk, rather than prices paid for cheese, and butter, and
  

 5   other products.  It also represented the consequences of
  

 6   competition, which as can be seen in Table 2, Exhibit number
  

 7   60, rendered higher prices for milk than were being rendered by
  

 8   the dairy product formula prices.
  

 9      Q.  Now, the competitive pay price concept you were
  

10   advocating was for unregulated market, correct?
  

11      A.  I was advocating for the development of the basic price
  

12   by deregulating areas where there was a significant amount of
  

13   competition defined as an HHI index of .331 by me -- not 331,
  

14   .33.
  

15      Q.  The counties you have listed in Table 2, which is
  

16   Exhibit 60, a number of them though are, of course, in
  

17   regulated areas, correct?
  

18      A.  Everyone of those counties includes producers who are
  

19   pooled on one or more, one or another Federal Milk Marketing
  

20   Orders.  The counties may not be in a regulated marketing area,
  

21   but they certainly are in areas where the producers who are
  

22   subject to a Federal Milk Marketing Order regulations are
  

23   located.
  

24      Q.  Thank you for that correction.  I didn't mean that, and
  

25   we all know producers aren't regulated, it's handlers that are
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 1   regulated.
  

 2      A.  Yes.
  

 3      Q.  So just to be clear, your competitive pay price concept
  

 4   would be milk that isn't subject to regulation, correct?
  

 5      A.  Yes.  And in my belief, there would be adequate
  

 6   safeguard provided by competition that the farmers would not be
  

 7   cheated.  And then this price average across the competitive
  

 8   unregulated area would be used to price milk in areas that were
  

 9   less competitive -- in regulated areas that were less
  

10   competitive.
  

11      Q.  Thank you.  That's all I have.
  

12       JUDGE CLIFTON:  Thank you, Mr. English.  Who next has
  

13   questions for Mr. Christ?
  

14                        CROSS-EXAMINATION
  

15   BY DR. SCHIEK:
  

16      Q.  Bill Schiek for Dairy Institute.
  

17          Good afternoon, Mr. Christ.
  

18      A.  Good afternoon, Dr. Schiek.
  

19      Q.  I have, I think just a few questions, mostly
  

20   clarification, but a couple of questions on your statement.  So
  

21   I guess I'm primarily going to be referring to Exhibit 58,
  

22   which is your written testimony.
  

23          And I wanted to look at page 3 of the document to start
  

24   with.  And there's a quote, well, there's not a quote, there's
  

25   a statement you make there, I believe it's in the first
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 1   paragraph that's not a quotation, about halfway down.
  

 2   Actually, the last sentence of that first paragraph, "Congress
  

 3   also recognized the need to modify prices as market realities
  

 4   dictate, but it not modify its explicit intent to enhance
  

 5   prices to producers?
  

 6       MR. BESHORE:  Your Honor, may we provide and water to the
  

 7   witness?
  

 8       MR. CHRIST:  I'm okay.  Thank you.
  

 9       DR. SCHIEK:  Do you need a break?
  

10       JUDGE CLIFTON:  No, it was an attempt to have the witness
  

11   drink water, but he refused.
  

12   BY DR. SCHIEK:
  

13      Q.  So market realities, as market realities dictate, I
  

14   guess the question I had, would one of those market realities
  

15   that would cause a need to modify prices, be the need for
  

16   markets for milk used in manufacturing to clear?
  

17      A.  Do the markets need to clear?  I think the markets will
  

18   clear, but it can occur that not everybody is going to be
  

19   profitable in doing that.  From the standpoint of a processor,
  

20   if he has plant capacity to process milk, he still gets the
  

21   margin provided by the product price formula in the Milk Order.
  

22   So he -- he will be protected by that margin that's already
  

23   built into the Milk Order.
  

24          Who gets harmed if the market doesn't clear?  Well, the
  

25   processors, if they don't have capacity, may refuse to accept
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 1   milk.  And I think that's happened with different kinds of
  

 2   supply management programs that have been implemented when
  

 3   there's not enough capacity.  So sometimes there's not a market
  

 4   for all the milk, mainly due to capacity restrictions.
  

 5          If there is capacity, the milk will be made into
  

 6   products, which will be sold, maybe at a lower price than
  

 7   expected, but the margins are still intact.
  

 8      Q.  Okay.  So you're making the statement that the plant
  

 9   margins are intact, but would it, would the need for a market
  

10   to clear necessitate a lower regulated minimum in an area where
  

11   there is excessive milk supplies?
  

12      A.  A lower regulated milk price to farmers, that will be
  

13   accomplished through the formula prices for manufacturing milk.
  

14   If the value of cheese is depressed or butter or powdered milk
  

15   is depressed, the Class III and the Class IV prices may go
  

16   down.  The margin stays the same.  Producers will get less
  

17   money for their milk through the uniform price, and they will
  

18   be discouraging from increasing milk production or increasing
  

19   as fast.  But in terms of whether the market will clear or not,
  

20   as long as there's someone who will buy the cheese and butter
  

21   and powdered milk, the market will clear.
  

22      Q.  Okay.  I think I understand what you are saying there.
  

23   So it leads to another question.  If there's insufficient plant
  

24   capacity because plant margins aren't adequate, does that
  

25   require or is that a modifying condition or a market condition,
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 1   market reality that might necessitate a change in the formula
  

 2   that allows for a larger margin than the existing formula?
  

 3      A.  If there are incentives to produce milk but inadequate
  

 4   incentives to process milk, that could -- that could occur.
  

 5   But I know of cases where there has been seasonal surpluses of
  

 6   milk that exceeds local plant capacity, for example, in the
  

 7   Northeast I think this last year, it takes time for the
  

 8   industry to adapt.
  

 9          Now, does that mean that just because there's no place
  

10   to process the milk that it is not profitable?  It just may
  

11   mean that this was not an anticipated development and there's
  

12   not been enough time to respond.
  

13      Q.  Okay.  So let me turn to page 14 of your testimony.
  

14   Just skip around a little bit.  I think, you know, don't want
  

15   you to get excited that I'm turning to 14, I might go back to
  

16   an earlier page.
  

17      A.  You are hoping that I will forget something again.
  

18      Q.  No, I don't think so.  But when you talk about orderly
  

19   marketing conditions, you talk about stability, but you also
  

20   talk about efficiency, correct?
  

21      A.  That's correct.
  

22      Q.  Okay.  So I guess my question is, is it efficient to
  

23   set a regulated price, regulated minimum price for milk used in
  

24   manufactured products above the level where markets can clear
  

25   within a reasonable geography and necessitate the movement of
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 1   excess supplies over thousand miles say, to find a processing
  

 2   home?
  

 3      A.  You are referring to raw milk.
  

 4      Q.  Raw milk?
  

 5      A.  And you are referring to the same issue we discussed
  

 6   earlier where there's not sufficient plant capacity.  Okay.
  

 7   That is an economic question whether part of the year you can
  

 8   afford to ship the milk out of the area or you can construct
  

 9   additional plant capacity for year-round capacity.  And there
  

10   is a trade off there, and I don't know the answer.  But there
  

11   is some point at which it's more efficient to build additional
  

12   plant capacity which is used some of the time, but not all of
  

13   the time, and hauling the milk out of the area some of the time
  

14   but not all of the time.
  

15      Q.  Okay.  Thank you.  I'm going to flip back to page 6.
  

16   And there's a statement in the middle of the page.  Actually, I
  

17   think it starts actually before the middle of the page and then
  

18   continues through the first major part of this page, in the top
  

19   part of this page, on depooling.  And I think you discuss some
  

20   of the negative consequences of depooling.  And I think in the
  

21   second paragraph it begins "depooling can do greater damage in
  

22   California," but the third sentence of that paragraph you say,
  

23   "if depooling were to occur, it would reduce revenues from
  

24   higher value manufacturing uses and reduce the uniform price
  

25   for milk remaining in the pool."
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 1          I guess my first question is, doesn't that, wouldn't
  

 2   that also happen in place like the Upper Midwest Order, that
  

 3   impact that you discuss right there?
  

 4      A.  That impact would be quite similar.  The greater damage
  

 5   that would occur in the California pool is a large or
  

 6   significant portion of the pool revenues are dedicated to
  

 7   quota.  And so if you depool out of a smaller pool, it has a
  

 8   bigger relative impact on your residual milk.
  

 9      Q.  Okay.  When you were at Land O'Lakes, did Land O'Lakes
  

10   ever depool milk in the Upper Midwest or Chicago region?
  

11      A.  Yes, yes.
  

12      Q.  Were there negative consequences on the market as a
  

13   result of depooling in the Upper Midwest, from your
  

14   perspective?
  

15      A.  Yes, the milk that did not depool experienced a lower
  

16   uniform price than they otherwise would have.
  

17      Q.  But yet Land O'Lakes made the decision to depool
  

18   because it was in their interest, I suppose?
  

19      A.  Yes, it was the interest of our members, yes.
  

20      Q.  Okay.  Page 8 of your statement.  You may have already
  

21   gone into this, and I apologize if you did.  So I'm looking,
  

22   well, actually, this also refers to Table 2 on Exhibit 60, so
  

23   probably we need both, both page 8 and Table 2.
  

24          And just, I think I know the answer to this, but I just
  

25   want to make sure I'm clear.  There, if I read this correctly,
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 1   you have no data here for Idaho, for Arizona, Washington,
  

 2   Oregon, Utah, or New Mexico; is that correct?
  

 3      A.  On table 2?
  

 4      Q.  On table 2and also on the table, on summary table on --
  

 5   I'm sorry, page 9.
  

 6      A.  Page 9?
  

 7      Q.  I apologize.
  

 8      A.  That's correct.  Because we found no counties that met
  

 9   the competitive criteria that I defined in those states.
  

10      Q.  Okay.  So I mean that's basically most of the west then
  

11   what we're talking about?
  

12      A.  That's correct.
  

13      Q.  So what we're comparing really are Eastern counties to
  

14   California, or to -- well, this is mainly Eastern and
  

15   Midwestern counties, right?
  

16      A.  Eastern and Midwestern, some Mid-south.
  

17      Q.  Mid-south, okay.  Thank you.  Just one clarification
  

18   for me on 60 so I understand.  The prices involved in this
  

19   difference column, that's not just manufacturing classes, is
  

20   it?  That would include all classes?
  

21      A.  No, that's total payment for milk.  Total payment for
  

22   milk.  Gross payment compared to minimum Federal Order value at
  

23   the uniform price of that milk, on that farm, of that
  

24   composition.
  

25      Q.  Okay.  And so some counties might include a lot of
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 1   Class I, other counties might include very little Class I?
  

 2      A.  Well, the Federal Orders that we now have cover a vast
  

 3   territories.  And the Southern Orders would have higher
  

 4   utilization than the Northeast or the Midwest.  The Northeast
  

 5   would have higher utilization than the Midwest.  So you would
  

 6   have to qualify that by Market Order, that would determine what
  

 7   utilization applies to those prices.
  

 8      Q.  Okay.  And are premiums typically, let me rephrase the
  

 9   question.  So if a bottler, for example, or a proprietary
  

10   cheese plant were to pay a premium to the coop supplier of its
  

11   milk for the milk it receives, would that premium, is that
  

12   premium typically pooled out to all of the coop members, or is
  

13   it paid just locally to the producers supplying that plant?
  

14      A.  I would say that would be a managerial decision by the
  

15   milk procurement organization that receives the premium from
  

16   their customer.  And they could choose to retain it as
  

17   earnings, or they could choose to pay it, and they would pay it
  

18   if they needed to, to remain competitive, in order to keep
  

19   their producers happy.
  

20      Q.  Okay.  But you don't have a sense of what general
  

21   practice is in the coops, whether they pool it over all
  

22   members, or if they were to pay it out, do they pay it out at
  

23   the same rate to all members or differential rates?
  

24      A.  No, my experience, and again, I have been out of the
  

25   game for 15 years, but my experience was that you looked at
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 1   local areas to see what prices were being paid by the
  

 2   competitors, you usually knew what they paid last month, and
  

 3   you didn't know for sure what they were going to pay this
  

 4   month.  But then you set your pay prices based on your
  

 5   anticipated competition.
  

 6      Q.  Okay.  So if I understand that statement correctly, you
  

 7   are saying there is some local market condition factor into
  

 8   these into the overall --
  

 9      A.  Yes, yes, it isn't that everybody in the Upper Midwest
  

10   gets the same price for milk, it is done on a much smaller
  

11   location basis.
  

12      Q.  Okay.  Thank you.  That's helpful.  I guess page 11, if
  

13   you will turn there.  So I think in this section at the top of
  

14   the page you are talking about, that the average-size
  

15   production in terms of production, the average size of the
  

16   producers in California are higher or greater than the average
  

17   size of the average producer in the United States; is that
  

18   accurate for 2014?
  

19      A.  That's correct.
  

20      Q.  And you make the point that larger producers mean lower
  

21   cost of these services that need to be provided to producers on
  

22   a per hundredweight of milk basis?
  

23      A.  That's correct.  Most of these services are provided
  

24   per producer, not per hundredweight of milk.
  

25      Q.  Okay.  The question I have is, wouldn't that larger
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 1   herd size, or average size, lead to a lower cost of production
  

 2   of milk, say, in California versus the rest of the U.S. in
  

 3   general because of economies of scale?
  

 4      A.  I would agree with that.
  

 5      Q.  Okay.  Is it possible that lower cost of production in
  

 6   California or in any state that has large herds like that,
  

 7   might lead to a market clearing price that's lower in areas
  

 8   than in areas with high cost of production?
  

 9      A.  You would have economic adjustments in a high cost
  

10   production area.  If local prices were not adequate to cover
  

11   those costs, you would experience a declining milk production
  

12   industry.  In an area where milk production costs are below
  

13   available prices, you might expect expanding milk production.
  

14   And I think it's a little more complex in terms of defining
  

15   cost of production, that incentives to increase or decrease
  

16   production might be related more to just variable cost.  If you
  

17   have high variable cost, you are much more vulnerable to price
  

18   variation.  If you have low variable cost, you are less
  

19   vulnerable to price fluctuations.
  

20      Q.  Okay.  But if I'm looking at from just from a purely,
  

21   or economic sort of workings of the economics of the industry,
  

22   and thinking about long-run costs, I guess the question is,
  

23   would economic theory suggest that milk prices are something
  

24   that would be the same across a spatial geography, or is it
  

25   that the net margins, actual margins from farming would be,
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 1   would equalize across regions over time?
  

 2      A.  Would milk prices equalize or net margins equalize with
  

 3   variable milk prices is that the correct?
  

 4      Q.  Getting back to the cost of production issues, that's
  

 5   how I'm tying that in.
  

 6      A.  Okay.  I'll address cost of production generally.  I
  

 7   have looked at cost of production over the years involved in
  

 8   the dairy industry, because farmers are never getting enough
  

 9   money to cover their costs.  So what I found is, there's
  

10   tremendous variation in every area that I have looked at,
  

11   between say, the bottom 20 percent of milk producers in
  

12   profitability and the top 20 percent, or any other division
  

13   where there are enormous differences in returns to milk
  

14   production.  And it's not so much one party would higher cost,
  

15   or another party lower cost in different areas, it's dairy
  

16   farmers in any specific area will show tremendous variation in
  

17   cost.  So to generalize about cost of production, I think is
  

18   futile, and it really is an individual problem with any local,
  

19   within any localized area.
  

20      Q.  So relative to an average cost of production in a given
  

21   region, would it be the case that typically the farmers exiting
  

22   the industry because of inadequate returns, would be those with
  

23   the highest cost?
  

24      A.  That's what I would argue, yes.  And you have always
  

25   got a turnover.  You have got the higher cost, producers that
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 1   have better opportunity for their time and resources, getting
  

 2   out of the business.  Other times you got new guys coming in
  

 3   and are really confident that they are going to make a go of
  

 4   it.
  

 5      Q.  I have never been that confident.  Page 12 of your
  

 6   statement, and actually, this is the culmination of what you
  

 7   began, I think, on page 10.  When you talk about factors other
  

 8   than competition also affect the handler's ability to pay, and
  

 9   then --
  

10      A.  Which page are you on?
  

11      Q.  So on 10 you start a long section where you talk about
  

12   a number of factors, and you just, you start that section with
  

13   the sentence, "factors other than competition also affect the
  

14   handlers ability to pay..."
  

15      A.  Yes.
  

16      Q.  And then on page 12, just before the section on Class I
  

17   differentials, you end with the statement, "thus it is not
  

18   likely that proposed prices for manufacturing milk will be too
  

19   high."  And I guess the general question here is, what really
  

20   determines an appropriate price?  Is it the handler's ability
  

21   to pay or is it supply and demand in a given region for milk
  

22   used in manufacturing?
  

23      A.  I would argue that it is probably the handler's
  

24   willingness and ability to pay, but that cannot be accurately
  

25   expressed unless there is sufficient competition to encourage
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 1   the handler to pay as much as he's capable of, or to encourage
  

 2   him to be more efficient.
  

 3      Q.  Okay.  So what you are saying, if I understand that,
  

 4   your response is that if a handler has a greater ability to pay
  

 5   for milk, are you saying that eventually that ability to pay at
  

 6   a given price will foster more competition because it will be
  

 7   more entries, or am I missing a point?
  

 8      A.  Okay.  If there is competition, they will pay more on
  

 9   the average --
  

10      Q.  Uh-huh?
  

11      A.  -- than if there is less competition.  However, at any
  

12   one point in time, not every buyer of milk has equal ability to
  

13   pay, so those who have the greatest ability can pay a
  

14   competitive price and still be profitable, whereas people who
  

15   are less efficient, may have to pay the competitive price and
  

16   not prosper.
  

17      Q.  Okay.  So if I'm in an industry with a mix of plants,
  

18   some with a greater ability to pay and some with a lesser
  

19   ability to pay, and the amount of milk produced that needs to
  

20   be marketed is such that it has to, in order to be marketed, it
  

21   has to find it's way to some of those with the lesser ability
  

22   to pay.  Does that suggest that the market price for that milk,
  

23   the underlying price determined by supply and demand, would be,
  

24   would leave some handlers with an excess ability to pay?
  

25      A.  Yes.  At any point in time, some handlers can afford to
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 1   pay more than others, but under the Federal Milk Order
  

 2   mechanism, if the price of products goes down, the price of the
  

 3   minimum price under the Order goes down, and the margins stay
  

 4   about the same.  So the effect of, say, end-product prices has
  

 5   little effect on profitability, what it has an effect on
  

 6   profitability is the efficiency of the plant operation.  And
  

 7   that seems to be largely independent of whether it is too much
  

 8   milk or not enough milk.
  

 9      Q.  Oh, I see your point.  So if -- if I'm a plant operator
  

10   and my efficiency is not what's assumed in the formula --
  

11      A.  Uh-huh.
  

12      Q.  -- I'm basically struggling to stay in business.
  

13      A.  That's correct.  In an environment of high prices or an
  

14   environment of low prices, largely in a period of low prices,
  

15   you may have capacity restraints, but competitors will not be
  

16   as aggressive in trying to secure supply of milk to fill their
  

17   plants.  So there may be extra margins there.  You will see
  

18   smaller premiums than are expressed in Table 2.
  

19      Q.  Okay.  Thank you.  Appreciate it.
  

20       JUDGE CLIFTON:  Who else has questions for Mr. Christ?  I
  

21   have invited you up.  Is everyone fine for to us proceed or do
  

22   we need to take a break?
  

23       MR. CHRIST:  I'm fine.  If he wants to get me a bottle of
  

24   water.
  

25       JUDGE CLIFTON:  The witness is fine, so we'll continue to
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 1   hear cross-examination questions for Mr. Christ.
  

 2       MS. REED:  I don't anticipate being too long anyway, it's
  

 3   one of the benefits of going at the end of everybody else.
  

 4                        CROSS-EXAMINATION
  

 5   BY MS. REED:
  

 6      Q.  Kristine Reed, attorney for Select Milk Producers.
  

 7          I almost hate to get into this this late in the day, so
  

 8   I apologize a little bit, but I did want to go back over some
  

 9   of the questions that Mr. English asked you.  I'm hoping that
  

10   we can do this somewhat less adversarially and hopefully, I'm
  

11   looking to more be a student.
  

12          On your testimony, Exhibit 58, pages 2 into 3.  Again,
  

13   talking about the issue of parity pricing.  You have your own
  

14   paraphrase initially followed by some language from the Act,
  

15   both of which reference the role of parity pricing in Order
  

16   formulation or Order reform.
  

17           First, I guess I want to look at this from a somewhat
  

18   broader perspective.  Can we talk a little bit, or can I invite
  

19   you to define for us what your, what the phrase parity price
  

20   means?
  

21      A.  Okay.  There was a relatively prosperous period in
  

22   American agriculture between 1910 and '14.  And when the
  

23   Agriculture Act of 1933 was adopted, I don't know if parity was
  

24   first defined at that time or sometime earlier, but in my
  

25   professional history, each month, the Department of Agriculture

2558



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1   calculates parity prices based on what they call the index of
  

 2   prices paid by farmers and the index of prices received by
  

 3   farmers.  And the period of 1910 to '14 was 100.  So if the
  

 4   period of, if October of 2015 is 300, then milk or milk
  

 5   agriculture prices should be three times as high as they were
  

 6   in 1910 to '14 in order to provide the same purchasing power as
  

 7   they would have in 1910 to '14.
  

 8      Q.  Okay.  So you anticipated my next couple of questions,
  

 9   which is why you had specifically referenced that period of
  

10   time from 1910 to 1914.  So I think I understand that, and as
  

11   what you are saying that period provides us with sort of a base
  

12   period?
  

13      A.  Sort of a base, but we're a hundred years later now,
  

14   and it's a little obsolete.
  

15      Q.  Right, a little bit.  And then as far as the, an
  

16   explanation or definition of parity pricing then, we're looking
  

17   at what price a product sells for in relation to the buying
  

18   power of the farmer producer, then, to both service the farm
  

19   and also participate.  So I was a little confused in hearing
  

20   the dialogue between you and Mr. English in terms of where we
  

21   are today with the concept of parity prices.
  

22      A.  Okay.  Let me maybe illuminate a little bit about what
  

23   we were discussing.
  

24           American agriculture has improved in efficiency and
  

25   productivity phenomenally since 1910 to '14.  And the cost of

2559



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1   input or the things that farmers buy, has not increased as
  

 2   rapidly as farm output.  So even though the prices appear low
  

 3   relative to the prices for the same goods in 1910 to '14, they
  

 4   can still be very profitable because productivity improvements.
  

 5      A.  When I was a young man, we formed on the Illinois
  

 6   prairie, and if we got 80 bushels an acre that was great.  In
  

 7   Minnesota, 200 bushels an acre is very common right now, so
  

 8   tremendous increases in productivity.
  

 9      Q.  Okay.  Okay.  So I assume you have read the proposal,
  

10   the Cooperatives Proposal Number 1?
  

11      A.  Yes.  I have not memorized it.
  

12      Q.  Neither have I.  And I hope that I never have enough
  

13   time on my hands that I can ever actually say that.  Something
  

14   has gone way wrong.  But what I did want to talk about with
  

15   respect to that proposal, was as I read through that proposal,
  

16   I note that the word "parity," the phrase "parity price"
  

17   doesn't show up in the proposal.  And I wondered if you, what I
  

18   do notice instead of a discussion of parity pricing, what you
  

19   see is, among a lot of other things, a comparison of current
  

20   pricing under the California State system, with pricing under
  

21   the Federal Order regions.  And I wondered first if, well, I
  

22   guess if you would agree with that, that there is no, that
  

23   that's not something that's discussed in the proposal.
  

24      A.  Parity price is not discussed.  But the Secretary will
  

25   include a statement about parity prices when a decision is
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 1   rendered.
  

 2      Q.  Okay.  So basically, I was going to ask you to offer an
  

 3   explanation for that, and I think you just did.  So is parity
  

 4   pricing a national or a regional concept?
  

 5      A.  It's done on a national basis.  I'm not sure if a
  

 6   calculation is done regionally or not.  But there are different
  

 7   parity prices for individual products like milk, and there are
  

 8   also parity prices for all of agriculture.  So -- so there is a
  

 9   price for milk based on 1910 to '14, and it's comparing to the
  

10   index price paid by farmers.
  

11      Q.  Can you help me to determine how that concept of parity
  

12   pricing, that USDA will look at that, how it relates to the
  

13   proposed pricing formulas?
  

14      A.  I was not involved in the discussions of the pricing
  

15   formulas.  Although, historically, I have, and it's sort of a
  

16   recognized aspect of Federal Orders that we're not going to
  

17   achieve parity prices, they have to be modified based on price
  

18   of feeds, and available supply of feeds, etcetera, etcetera,
  

19   and here are reasonable prices based on the undocumented
  

20   consideration of all those factors.
  

21      Q.  Okay.  All right.  So in addition to your reference to
  

22   establishing and maintaining parity prices in the section that
  

23   you paraphrased of the Act, you also mention protection of
  

24   consumers as being one of the purposes.  How, if you know, will
  

25   Proposal 1 impact the prices that are paid by consumers?
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 1      A.  Proposal Number 1 will not impact the prices paid by
  

 2   consumers for manufactured dairy products because they are
  

 3   traded in a national commodity market.  And it depends on
  

 4   national supply and national demand, and international plays a
  

 5   role in that as well.
  

 6           Class 1, as I understand it, the proposed differentials
  

 7   are aligned with the price structure in the rest of the United
  

 8   States, and they are little bit higher than the Class I
  

 9   differentials applied under the state program today, so there
  

10   may be a marginal increase in costs of milk for fluid use.  But
  

11   that may or may not be so depending on if and how much
  

12   over-order premium is being paid today, and I don't know that
  

13   number.
  

14      Q.  Okay.  You also mentioned the goal or purpose of
  

15   promoting an orderly flow of products to the market.  I'm not
  

16   asking about how the proposals would impact that, but just the
  

17   current state of the market in California.  And I was wondering
  

18   if you had an opinion about whether there was scarcity in
  

19   either the Class I market in California as far as getting
  

20   products to consumers or in any other product classification?
  

21      A.  The only scarcity that I even have indirect knowledge
  

22   of it, is that the occasionally there is not enough plant
  

23   capacity to handle the current milk production, and that
  

24   disrupts an orderly flow of product to the market.  But that
  

25   question is broader than that.
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 1          The milk can flow to alternative outlets, and we
  

 2   talked, we heard some discussions the last couple of days about
  

 3   feeding it to calves and that sort of thing.  So, but that is a
  

 4   question about the orderly flow, is there a place to sell it?
  

 5      Q.  Okay.  I want to shift gears over to looking at page 9
  

 6   of your testimony.  You provided us with a table, I guess it
  

 7   was Exhibit 60.  I just noted that you indicated that you
  

 8   requested this information or this particular table from the
  

 9   Order 30 MA several years ago.  And I just wondered whether it
  

10   was in anticipation of this hearing or if there was an entirely
  

11   separate reason for it.
  

12      A.  Absolutely not.  Nothing to do with this.  I gave a
  

13   talk at a Minnesota, Wisconsin Dairy Marketing Meeting, I don't
  

14   remember the title of the program, but it was just a new idea
  

15   for setting the minimum prices under Federal Milk Marketing
  

16   Orders.  How do you find the right price for milk going into
  

17   cheese and butter and other products?  And I believe that it
  

18   was possible to discover a price for milk, it had nothing to do
  

19   with the price for cheese, or butter, or powdered milk, but for
  

20   milk, that people near competitive conditions are willing and
  

21   able to pay.
  

22          And so I developed this concept, and I kept fooling
  

23   around with it for about five years.  So that's where these
  

24   data came from.  And I just picked up what I had obtained in
  

25   the 2012.
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 1      Q.  Okay.  Well, thanks for the explanation.  You can't be
  

 2   too sure when it comes to a California Order proposal, because
  

 3   I have seen some in my own office that went back way longer
  

 4   than that, so I know this issue has been out in the industry
  

 5   for a long time.
  

 6           Drawing your attention, then, to page 11 of your
  

 7   testimony.  Again, in this section you were providing some
  

 8   reasons to support the concept that prices in California would
  

 9   not be too high or, I think in other words, that plants could
  

10   afford to pay the proposed prices.  But specifically, in the
  

11   middle of the page you're talking about a fourth factor about
  

12   balancing in the market.  In your last sentence there you make
  

13   a statement that ends, so there is less "give-up" cost incurred
  

14   by the California milk plant, milk manufacturing plants.  I
  

15   just wanted to, I am not exactly clear what you mean about
  

16   that.  I just wanted you to explain.
  

17      A.  Okay.  That's -- a plant is most efficient when it
  

18   operates at a hundred percent of capacity.
  

19      Q.  Sure.
  

20      A.  If there is less milk available, there is some capacity
  

21   that is not being used.  And there is a significant cost to
  

22   providing capacity, and if the capacity is not used, there's no
  

23   revenue to compensate for the cost of maintaining that
  

24   capacity.  So give-up cost is what you pay when you have no
  

25   production to utilize the capacity.

2564



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1      Q.  Okay.  Thanks.
  

 2           Okay.  And then in Exhibit 59, which is your resume,
  

 3   during the period of 1978 to 2000 you offered that you had
  

 4   participated in numerous Federal Milk Marketing Order hearings,
  

 5   and I think earlier you mentioned Order Reform and some others
  

 6   as well.  I just wondered if you had, had been a participant in
  

 7   the last promulgation hearing?
  

 8      A.  Well --
  

 9      Q.  Which I think was during that time?
  

10      A.  We had a discussion of this, of what was the last
  

11   promulgation hearing.  And it might have been the Upper Midwest
  

12   hearing in the early '70's I don't know.
  

13      Q.  I think we have had discussion of Idaho?
  

14      A.  I don't know.  The last promulgation, that may be, that
  

15   may be.  I did not participate in a promulgation hearing, in
  

16   memory, other than the Upper Midwest Consolidation.
  

17      Q.  Okay.  All right.  Well, I figured you were one of our
  

18   best shots for that, so I thought I would ask.
  

19      A.  Again --
  

20      Q.  -- only because of your vast and long experience in the
  

21   industry.
  

22      A.  As illuminated, not everything is on this paper.
  

23   There's a bunch of stuff I forgot.
  

24      Q.  All right.  That's all I have, thanks.
  

25       JUDGE CLIFTON:  Who else has questions for Mr. Christ?

2565



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1   Mr. English?
  

 2       MR. ENGLISH:  Chip English, and strictly follow up on the
  

 3   Exhibit 60, just for clarification of the record.
  

 4                       CROSS-EXAMINATION
  

 5   BY MR. ENGLISH:
  

 6      Q.  This is, strictly speaking, according to footnote 1,
  

 7   basically a difference between the Federal -- the word Federal
  

 8   is not in footnote 1 -- but the Federal minimum order price at
  

 9   test and the locations.  Correct?
  

10      A.  Yes.
  

11      Q.  Okay.  And so you have got several pages, starting at
  

12   page 10 going into page 13, with counties from Pennsylvania,
  

13   correct?
  

14      A.  Yes.
  

15      Q.  Okay.  Are you aware of an entity called the
  

16   Pennsylvania Milk Marketing Board?
  

17      A.  Yes, I am.
  

18      Q.  And are you aware that Land O'Lakes at your, in your
  

19   time at Land O'Lakes, Land O'Lakes had operations in
  

20   Pennsylvania, correct?
  

21      A.  That's correct.
  

22      Q.  Okay.
  

23      A.  After the merger with Atlantic Dairy.
  

24      Q.  And Pennsylvania Milk Marketing Board maintains an
  

25   over-order premium, that is to say a Pennsylvania over-order

2566



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1   premium, paid by Class 1 processors for Pennsylvania-produced,
  

 2   Pennsylvania-processed, and Pennsylvania-sold milk, correct?
  

 3      A.  That's correct.
  

 4      Q.  Okay.  So to the extent that Pennsylvania has a
  

 5   regulatory price add-on, that is not captured in that
  

 6   difference starting on page 10 into page 13, correct?
  

 7      A.  This is strictly Federal Order obligations.
  

 8      Q.  So if it is true that Pennsylvania in this timeframe of
  

 9   2008 through 2011, maintained, I'm not going to try to quantify
  

10   it, but an over-order premium on Class I milk produced,
  

11   processed, and sold in Pennsylvania, that simply isn't
  

12   considered in this calculation, correct?
  

13      A.  No, I don't track exactly where the money came from,
  

14   but the money was certainly available to pay producers.
  

15      Q.  But in terms of a competitive analysis, it would have
  

16   been affected by the regulations of Pennsylvania, correct?
  

17      A.  Maybe in some counties, but I look at the list, I know
  

18   a few counties and where they are located in Pennsylvania.
  

19   Lancaster, Burkes, for example, are both on the list, and they
  

20   are outside the scope of the Pennsylvania Milk Marketing
  

21   Agency.  There may be other counties, or maybe most of them
  

22   outside the scope, I don't know.
  

23      Q.  Yeah.  If that's incorrect, if Pennsylvania rules do
  

24   encompass and pay a premium on Lancaster milk, then --
  

25      A.  I don't know.
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 1      Q.  You don't know?
  

 2      A.  I don't know.  I think not, but I don't know for sure.
  

 3      Q.  Do you know whether Virginia maintains a base plan that
  

 4   imposes on entities selling milk in Pennsylvania, a premium
  

 5   price above the Federal Order price?
  

 6      A.  Would you restate that?
  

 7      Q.  I will restate it.  I think I dropped the word
  

 8   California in there, and I apologize.
  

 9      A.  Pennsylvania.
  

10      Q.  Or I dropped Pennsylvania in there, whichever I dropped
  

11   in there.  Okay.  So are you aware that Virginia maintains a
  

12   base plan that attempts to collect premiums on milk sold in
  

13   Virginia?
  

14      A.  I know that Virginia has a state milk program.  I have
  

15   never studied the details.  But I believe it has to do with
  

16   something similar to the California quota plan where some
  

17   people are paid on the basis of ownership of base or quota.
  

18      Q.  Do you know whether or not there's actually, as opposed
  

19   to just a redistribution of proceeds, there's actually a higher
  

20   price imposed on Class I processors selling milk in Virginia,
  

21   to pay for that?
  

22      A.  I don't know the answer, but I suspect that that's the
  

23   case, but I don't know the answer.
  

24      Q.  And again, you didn't -- you didn't ask Market
  

25   Administrator to look that, the Market Administrator looked
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 1   strictly at Federal Order minimums versus gross State prices?
  

 2      A.  That's correct.
  

 3      Q.  Okay.  During this timeframe, are you aware of whether
  

 4   there were premiums paid for milk that dairy farmers asserted
  

 5   was rBST free -- and that's lower case r, capital B, capital S,
  

 6   capital T -- rBST free milk?
  

 7      A.  I have no personal knowledge of that, but it is
  

 8   possible.
  

 9      Q.  And if they were paid, that isn't captured in
  

10   Exhibit 60 in terms of the distinguishing between the
  

11   Federal Order minimum price and the gross price, correct?
  

12      A.  No, the gross price would probably include any premiums
  

13   paid.  This does not make distinctions between quality, volume,
  

14   or just higher component prices.  There's a variety of farms in
  

15   which these payments could be made, but these are payments over
  

16   and above the minimum required by the Federal Milk Marketing
  

17   Order.
  

18      Q.  And so similarly, it doesn't include, to add to that
  

19   list, it doesn't include if a state has some regulatory price
  

20   that is higher than the Federal price, correct?
  

21      A.  That's a possibility, yes.
  

22      Q.  And to the extent, if at all, in 2008 to 2011, organic
  

23   milk commanded a price that was different or higher than the
  

24   Federal minimum, that also wouldn't be included, correct?
  

25      A.  Yeah, that would be another form of premium that a

2569



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1   buyer could choose to pay.
  

 2      Q.  Thank you.  That's all I have.
  

 3       MR. VETNE:  Thank you, your Honor.  Thank you, Chip, for
  

 4   asking -- John Vetne, Hilmar Cheese -- for asking the Virginia
  

 5   question.
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. VETNE:
  

 8      Q.  Paul, you said you don't know much about the Virginia.
  

 9   Do you know enough about the Virginia base plan to know that
  

10   base could be acquired by non-Virginia dairy farmers, as well
  

11   as Virginia dairy farmers?
  

12      A.  No, I did not know that.
  

13      Q.  I sat done for lunch, there was one area of questions I
  

14   forgot to ask you.
  

15          You indicate in your CV that you had attended numerous
  

16   hearings during '78 to 2000.  Do you recall a series of
  

17   hearings that were held after Congress legislated Class I
  

18   differentials that were different than USDA had created through
  

19   the rule making process?
  

20      A.  I don't recall those hearings.  I know they occurred,
  

21   but I must have been there, but I don't remember what I did or
  

22   where I did it.
  

23      Q.  And in that case, I have no further questions.
  

24                       CROSS-EXAMINATION
  

25   BY MS. TAYLOR:

2570



TRANSCRIPT OF PROCEEDINGS - VOLUME XII

 1      Q.  Good afternoon, Mr. Christ.  Sue Taylor from Leprino
  

 2   Foods.
  

 3          I would like to focus a few questions on your testimony
  

 4   starting on about page 8, a third of the way down.  First, I
  

 5   would like to confirm my understanding, which is that in this
  

 6   part of your testimony you're trying to argue that the
  

 7   Class III formula price is not too high for the West, because
  

 8   areas outside of California in the Western States, dairy
  

 9   products series have grown at a faster rate in cheese
  

10   production than in California.
  

11      A.  That, my argument is that these plants do pay the
  

12   prices that we propose for California, and they have not been
  

13   discouraged from expanding by having to pay those prices.
  

14      Q.  Thank you.  Have you looked at the states that are
  

15   specifically in that dairy product survey for the Western
  

16   States and compared them with the Federal Order regulatory
  

17   areas?
  

18      A.  I just looked, I think I extracted California and
  

19   Idaho.  Idaho is not part of a Federal Order area, therefore
  

20   they are not subject to the minimum prices now paid under
  

21   Federal Orders, and therefore, they were removed.  The other
  

22   states are largely regulated by Federal Orders and do pay the
  

23   minimum prices provided by the Order, and so they -- so what's
  

24   relevant, are they discouraged or encouraged to expand cheese
  

25   production.  And this suggests that they are willing and able
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 1   to expand cheese production faced by those prices.
  

 2      Q.  Okay.  Can we talk specifically then about the Federal
  

 3   Order areas within that Western geography.  Pacific Northwest,
  

 4   what states does that cover?
  

 5      A.  Well, I don't -- I don't remember all the counties, but
  

 6   it is basically Oregon and Washington.
  

 7      Q.  Okay.  Arizona?
  

 8      A.  Arizona is the State of Arizona, it maybe some trivial
  

 9   territory outside, but I don't know.  I don't -- I don't have
  

10   that burned into my brain.
  

11      Q.  Okay.  The Southwest order?
  

12      A.  The Southwest is Texas, New Mexico.
  

13      Q.  And within the Western States that you're
  

14   characterizing in here, which of those states?
  

15      A.  I think New Mexico would be in there, but I'm trying to
  

16   visualize the map in dairy products.  I -- Texas may not be in
  

17   the Western area.  I think it is not.  But New Mexico would be.
  

18      Q.  Okay.  And the Central Order, which states within the
  

19   Western dairy products?
  

20      A.  That would be Colorado, and going North, Wyoming,
  

21   Montana.  Montana is not in there.  I wonder why we didn't take
  

22   Montana out, but we didn't.
  

23      Q.  That leads me to my next question.
  

24      A.  Okay.
  

25      Q.  So -- Utah?
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 1      A.  Utah would be in the Western area.
  

 2      Q.  In the Western area for dairy products.
  

 3      A.  Uh-huh.
  

 4      Q.  Does it fall under Federal Order regulation?
  

 5      A.  They used to be a Great Basin Order, centered around
  

 6   the Salt Lake City market, but I can't answer that question.  I
  

 7   don't -- I don't think it's part of the Central Order and I
  

 8   don't think it's part of the Southwest.
  

 9      Q.  Thank you.  And Nevada?
  

10      A.  Nevada -- Nevada I think has some milk pooled in
  

11   Arizona, but certainly Clark County, Nevada is not part of the
  

12   Federal Order.
  

13      Q.  I would like to turn specifically to the cheese
  

14   production and your understanding of the cheese production in
  

15   the states in the West, and particularly those states that you
  

16   believe are heavily influenced by Class III pricing, and for
  

17   which the Class III pricing would be binding on the major
  

18   cheese makers.  Would you agree, I believe you have already
  

19   testified to this effect, that cooperatives are not bound by
  

20   the minimum pricing provisions of Federal Orders?
  

21      A.  No, they can -- they can choose to to pay their
  

22   producers directly through pay price or indirectly through
  

23   earnings.
  

24      Q.  Okay.  Thank you.  So let's start with the Pacific
  

25   Northwest.  Are you aware of major commodity cheese production
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 1   in the Pacific Northwest that is not done by, not produced by
  

 2   Cooperatives?
  

 3      A.  I'm not familiar with the market structure in the
  

 4   Pacific Northwest, so I don't know whether to answer yes or no.
  

 5      Q.  Arizona, same question.
  

 6      A.  The question is whether it is operated by Cooperatives?
  

 7      Q.  Correct.  The cheese production in Arizona, cooperative
  

 8   versus proprietary.
  

 9      A.  Okay.  I do not know who produces cheese in Arizona.
  

10      Q.  New Mexico?
  

11      A.  New Mexico, DFA had some kind of deal with a private
  

12   firm one of the cheese plants, but I think, my impression is,
  

13   most of them are proprietary.
  

14      Q.  And Colorado?
  

15      A.  Colorado, I know of a proprietary cheese operation
  

16   called Leprino.  I don't know of any coop plants.
  

17      Q.  Okay.  Thank you.  Would you agree, then, that to the
  

18   extent that you have identified a few proprietary areas where
  

19   there may be some cheese making, but largely have not
  

20   identified areas where the Federal Order is enforced in the
  

21   West, where there is proprietary cheese making outside of
  

22   those, say, New Mexico and Colorado, that, in fact, the
  

23   testimony that starts on page 8 may be drawing the wrong
  

24   conclusion?
  

25      A.  Your implication is that a lot of the cheese produced
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 1   in the Western area outside of California and Idaho is not
  

 2   subject to Federal Order minimum price regulation.  Is that
  

 3   correct?
  

 4          I do not know how much is and is not subject to Federal
  

 5   Order minimum price regulation, but some of it certainly is.
  

 6      Q.  Thank you.
  

 7       JUDGE CLIFTON:  Are there other questions for Mr. Christ?
  

 8   Any before I ask for redirect?  There are none.  Mr. Beshore?
  

 9       MR. BESHORE:  Before redirect, I would like to ask for an
  

10   afternoon break.
  

11       JUDGE CLIFTON:  I'm ready for one myself.
  

12       MR. BESHORE:  All right.
  

13       JUDGE CLIFTON:  Let's take about 15 minutes.  Do you know
  

14   that it is almost 4:00?  Please be back and ready to go at
  

15   4:15.
  

16       (Whereupon, a break was taken.)
  

17       JUDGE CLIFTON:  We're back on record at 4:17.  Mr. Beshore?
  

18       MR. BESHORE:  Thank you, your Honor.  Marvin Beshore.
  

19                      REDIRECT EXAMINATION
  

20   BY MR. BESHORE:
  

21      Q.  Good afternoon, Mr. Christ.  Just a couple of questions
  

22   on redirect examination here, if I might.
  

23           First of all, you were asked by one of the questioners
  

24   on cross-examination, something about productivity of
  

25   agricultural production in Southern Illinois, and in your youth
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 1   versus today.  And you talked about bushels, but you didn't say
  

 2   what you were talking about.  Can you clear that up for the
  

 3   record?
  

 4      A.  In Southern Illinois, if you look out, you see corn.
  

 5   And so this is bushels of corn, 80 bushels of corn in my youth,
  

 6   and 200 as being common today.
  

 7      Q.  Thank you.  Now, in terms of your participation in the
  

 8   Federal Order hearings, you referred, it is in your resume, and
  

 9   you were asked a question or two on cross-examination about
  

10   whether you participated in a promulgation hearing such as this
  

11   one, previously.  But I'm not sure what you said, but you
  

12   testified to participation in the consolidation hearings, two
  

13   of them.  In fact, having a major role, I believe, at two
  

14   consolidation hearings.  Do you recall that?
  

15      A.  Yes, I do.
  

16      Q.  All right.  Now, isn't it correct that in a
  

17   consolidation hearing, you have to do everything in terms of
  

18   making a record and testifying about provisions in an order
  

19   that you do in a promulgation hearing, that is, you are really
  

20   creating a new order?
  

21      A.  That's my understanding that the requirements are very
  

22   close to a promulgation hearing.
  

23      Q.  And, in fact, let's talk about the Minnesota
  

24   consolidation Order.  I mean, you had a role in requesting that
  

25   hearing and in testifying at that hearing, correct?
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 1      A.  That's correct.
  

 2      Q.  And you merged what, four -- was it four or five orders
  

 3   involved in that hearing?
  

 4      A.  Yes, we merged four orders in Minnesota, and a year
  

 5   later we merged four separate orders into one Iowa Order.
  

 6      Q.  Okay.  So talk about Minnesota first.  When you were
  

 7   advocating and testifying at the hearing for the merger of
  

 8   those orders, did you, in fact, have to present what you
  

 9   desired for the new order from A to Z in every respect?
  

10      A.  As far as I recall, it was a complete development of an
  

11   order from A to Z.
  

12      Q.  And same thing with respect to Iowa?
  

13      A.  That's correct.
  

14      Q.  Okay.  And you had a lead role in both of those?
  

15      A.  I was a very active participant in both.
  

16      Q.  Now, you were asked on cross-examination by Mr. Vetne,
  

17   Mr. English at least, maybe Mr. Vetne, both -- you were
  

18   confronted with some of your prior statements, that prior
  

19   testimony or letters that you had signed.
  

20          Do you recall that?
  

21      A.  Yes, I do.
  

22      Q.  Okay.  Now, when -- let's talk about the letters.  When
  

23   you were working for Land O'Lakes, your extended career, and
  

24   you wrote to regulators in Washington requesting, stating a
  

25   position or requesting some action with request to agricultural
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 1   policy, you signed the letter on Land O'Lakes letterhead, was
  

 2   that your personal professorial academic position, Mr. Christ?
  

 3      A.  That was not my personal position.  I participated in
  

 4   the debate within Land O'Lakes about what position we should
  

 5   adopt.  And eventually, it was a decision, either made by the
  

 6   Dairy Committee or the Board, which is most likely on issues
  

 7   like that, or a collection of Senior Management.  But most
  

 8   likely, a decision supported by the Dairy Committee of our
  

 9   Board of Directors.
  

10      Q.  In other words, the Board called the shots, and you
  

11   carried them out.
  

12      A.  We would hold a discussion, they would make a decision,
  

13   and I would do my best to implement it.
  

14      Q.  Okay.  And as times evolved and the industry changed
  

15   and Land O'Lakes changed, did your positions, over time,
  

16   sometimes evolve and change?
  

17      A.  Our positions did evolve and change, especially
  

18   associated with mergers that we -- I think it was about 1997 we
  

19   merged with Atlanta Dairy Coop, and there was some revision of
  

20   policy at that time.  And we merged with Dairymen's Cooperative
  

21   Creamery from California, '98, '99, I don't remember exactly
  

22   when.  But, again, our policy was modified because of new
  

23   interests being brought into the organization.
  

24      Q.  Okay.  And you have been here the last couple of days
  

25   in this hearing, have you?  Have you been in the hearing?
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 1      A.  I have been hearing, this is the third day, yes.
  

 2      Q.  And you heard -- did you hear Dr. Erba's testimony
  

 3   earlier?
  

 4      A.  Yes, I did.
  

 5      Q.  And has Land O'Lakes gone through some of the evolution
  

 6   of positions and thought processes and direction from the Board
  

 7   as he described in CDI?
  

 8      A.  Yes, we have.  As the players changed representing
  

 9   different regions and different local interests, we have
  

10   modified our positions, at least during the time I was onboard
  

11   through most of 2000.
  

12      Q.  Okay.  And in the, by the way, in the Atlanta hearing
  

13   you were -- at that time you were testifying as an advocate on
  

14   behalf of Dean Foods?
  

15      A.  Yes, I had been retired and doing some consulting
  

16   services, and for positions that I was comfortable with, I was
  

17   happy to advocate for Dean Foods.
  

18      Q.  Now, I just want to ask you about Exhibit, Table 2
  

19   which is Exhibit 60, I think, you know, a question or two.
  

20          Do you have that?
  

21      A.  Yes.
  

22      Q.  Okay.  Now, the data represented in Table 2 is compiled
  

23   by the Market Administrator at your request and with the
  

24   criteria that you specified as you have indicated the HHI index
  

25   of .33, correct?
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 1      A.  That's correct.
  

 2      Q.  Okay.  Now, there is, and of course since it was based
  

 3   on criteria that the data was to meet the criteria that you
  

 4   specified, it doesn't represent data for the entire Federal
  

 5   Order, Federal Milk Order system, correct?
  

 6      A.  It represents, what is represented on page 2 is only
  

 7   data for those counties that met the criteria that I specified.
  

 8      Q.  Okay.  And by definition, the counties that are not
  

 9   included because of the criteria you specified, they are
  

10   counties in which there is less competition for the purchase of
  

11   milk from the dairy farms, correct?
  

12      A.  That's what I would believe based on my conversations
  

13   and instructions to the Market Administrator.
  

14      Q.  So, in other words, those counties, assuming the Market
  

15   Administrator carried out the request as you made it, and as
  

16   he, as they indicated its representative, but the counties that
  

17   are not on here would be counties in which buying was more
  

18   monopsonistic as you've described, correct?
  

19      A.  That's correct.  These are the most competitive
  

20   counties available, all of which fell below the threshold of
  

21   .33 Herfindahl Index.
  

22      Q.  So the counties that are less competitive, economic
  

23   theory would say that price levels in those counties to the
  

24   producers would tend to be less, lower, correct?
  

25      A.  That's correct.  That the fewer players or the more
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 1   concentrated the market, you would expect lower prices to
  

 2   suppliers.
  

 3      Q.  Now, you were asked whether the counties represented in
  

 4   states such as Pennsylvania or Virginia, whether those prices
  

 5   could be impacted by state regulatory programs.
  

 6          Do you recall that?
  

 7      A.  I remember.
  

 8      Q.  Okay.  Now, I just want to ask you about a few other,
  

 9   some other states in the data.  Looking at Exhibit 60, Table 2,
  

10   and taking the State of Minnesota, is there any state
  

11   regulatory program in Minnesota that would affect the prices
  

12   reflected on Exhibit 60 paid to producers in Minnesota?
  

13      A.  No.
  

14      Q.  Let's move to Wisconsin.  Is there any state regulatory
  

15   program in Wisconsin that would impact the prices paid to dairy
  

16   farmers in the State of Wisconsin?
  

17      A.  No.
  

18      Q.  Illinois, is there any state regulatory program in
  

19   Illinois that would impact prices paid to dairy farmers in
  

20   Illinois?
  

21      A.  No.
  

22      Q.  Michigan, is there any state dairy program in the State
  

23   of Michigan that would impact the prices paid to producers in
  

24   the State of Michigan?
  

25      A.  No.
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 1      Q.  Indiana, is there any state regulatory program that
  

 2   would affect the prices paid to producers in the State of
  

 3   Indiana?
  

 4      A.  No.
  

 5      Q.  Ohio, is there any state regulatory program that would
  

 6   affect the prices paid to producers in the State of Ohio?
  

 7      A.  No.
  

 8      Q.  Thank you, Mr. Christ, I have no further questions.
  

 9       JUDGE CLIFTON:  Thank you, Mr. Beshore.
  

10           Does anyone have any further questions of Mr. Christ?
  

11   There are none.  Mr. Christ, thank you so much.  You may step
  

12   down.  You have been a big help.  We appreciate it.  All right.
  

13           I would now invite any administrative announcements.
  

14       MS. MAY:  Guess what?  Tonight we get to move.  So the good
  

15   news is that rather than having to -- oh yeah, my name is
  

16   Laurel May -- rather than taking it all out of here, they are
  

17   going to let us park all of our equipment in this board room
  

18   across the hall.  So if you want to move your chair over there,
  

19   that kind of thing, and the sound equipment, we can keep it
  

20   there rather than having to take everything back to the hotel.
  

21   This room will be used tonight and that room will be used
  

22   tonight, so we can't use either one.  Tomorrow we'll be back in
  

23   Liberty, though.
  

24       JUDGE CLIFTON:  Now, those of you who laughed when she said
  

25   if you want to take your chair, those of you -- all of you are
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 1   sitting on card table chairs.  I understand that.  I will move
  

 2   my chair.
  

 3           Now, I understand that Mr. Hollon would be our next
  

 4   witness; is that correct, Mr. Beshore?
  

 5       MR. BESHORE:  That is correct.
  

 6       JUDGE CLIFTON:  And we can get a good 20 minutes of
  

 7   testimony in, so I would suggest that we do so, unless you
  

 8   think that would not be a good idea, Mr. Beshore.
  

 9       MR. BESHORE:  Well, we're certainly prepared -- we're
  

10   certainly prepared to go forward.  I would say that we will
  

11   barely scratch the surface of Mr. Hollon's testimony in that
  

12   time.  He has an extensive statement plus a set of tables, but
  

13   we can, you know, we can -- we can start.  But it will, it's
  

14   going to take us a few minutes just to distribute and go from
  

15   there.
  

16       JUDGE CLIFTON:  Now, distributing sounds good.  What
  

17   subjects will he cover in this portion of his testimony?
  

18       MR. BESHORE:  The overall subject covered in this is the
  

19   pooling provisions of proposed Order, overall topic.
  

20       JUDGE CLIFTON:  Would you be willing to do the distribution
  

21   tonight so people can take it home with them -- everyone is
  

22   laughing.  Homework -- I like homework.  I realize you would
  

23   have to check again tomorrow morning to see if there was
  

24   anybody who did not yet get a copy because they weren't here
  

25   now.
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 1       MR. BESHORE:  I would be willing to do that under the
  

 2   express understanding that there would be full and complete
  

 3   reciprocity of this type of circumstance as the hearing, as the
  

 4   hearing goes on.  In other words --
  

 5       JUDGE CLIFTON:  There are no guarantees, Mr. Beshore.
  

 6       MR. BESHORE:  Well, then I think --
  

 7       JUDGE CLIFTON:  This would be a magnanimous gesture on your
  

 8   part.
  

 9       MR. BESHORE:  Well, I think we should start with Mr. Hollon
  

10   in the morning in that case, after CDFA.
  

11       JUDGE CLIFTON:  Now, the California Department of Food and
  

12   Agriculture witness, is that person going to be here at 9:00
  

13   in the morning?
  

14       MR. HILL:  Yes.
  

15       JUDGE CLIFTON:  All right.  That person will probably be on
  

16   the stand for at least a matter of hours, wouldn't you
  

17   estimate, Mr. Beshore?
  

18       MR. BESHORE:  My estimations are really bad for this
  

19   hearing, as my, you know, colleagues will attest.  But I would
  

20   concur with that, for whatever that's worth, yeah, I think so.
  

21       MR. FRANCIS:  Will Francis, USDA.  We are in the process of
  

22   making copies of what CDFA will present as an exhibit.  There
  

23   are 29 individual tables and approximately 275 pages, and we
  

24   suspect that they will go through in detail to describe all of
  

25   those documents.  I don't know how long it will take, and we
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 1   hope the printing company that we sent it to is able to get
  

 2   everything printed.  If not, we will do our best to make
  

 3   limited paper copies available.
  

 4       MR. HILL:  We still have the statement.  I was going to
  

 5   read it again, as necessary, so here we go.  The statement is:
  

 6           CDFA will be present on October 8th for the limited
  

 7   purpose of entering reports into the hearing record, developed
  

 8   in response to requests from interested parties.  CDFA will
  

 9   only answer questions regarding the compilation of the data
  

10   contained in these reports in order to remain neutral and avoid
  

11   being associated with a particular proposal.
  

12           And, of course, October 8th is tomorrow.
  

13       MR. VETNE:  John Vetne.  Thank you for making paper copies
  

14   available, it makes an easier reference than going to the
  

15   computer.  But for those who might be listening, who aren't
  

16   going to get paper copies, the CDFA data, all of the material
  

17   requested was not on their website until a few days prior to
  

18   this hearing starting, and then it disappeared for awhile, and
  

19   now it is back on.  So presumably all of the documents, all of
  

20   the data that's requested that is going to be produced in paper
  

21   form, is currently available on the CDFA Dairy Marketing
  

22   Division web page, and there's a little section there you click
  

23   information relevant to Federal Milk Marketing Order, and
  

24   there's probably 30 or 40 documents responsive to requests.  So
  

25   they can be accessed by those listening.  I just want to make
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 1   sure people knew that.  Thank you.
  

 2       JUDGE CLIFTON:  Thank you, Mr. Vetne, that's good.
  

 3       MR. ENGLISH:  Your Honor, during an earlier break there was
  

 4   discussion among counsel and the Department, and we recognized
  

 5   that the length of the document at 276 pages was such that we,
  

 6   for our part, agreed that we would try to share copies.  But I
  

 7   think the limited number may be of course, 20, three for
  

 8   Meredith, and one for you, one for the court reporter, one for
  

 9   the witness, that leave 14, but we assure you that we're going
  

10   to work with that in this room, and not cause that, make that
  

11   an an issue.  We don't want to kill anymore trees than we have
  

12   to, and that's a lot of documents.  We're more interested in
  

13   getting it.  And we're going to work with everybody and we are
  

14   appreciative of the Department making as many copies as they
  

15   can, but we understand there may not be one for every person in
  

16   the room.
  

17       JUDGE CLIFTON:  All right.  Let us defer Mr. Hollon's
  

18   testimony until after we have completed the California
  

19   Department of Agriculture testimony, which, as I understand it,
  

20   has to be completed tomorrow.  This witness is available for
  

21   just one day, as I understand it, from what Mr. Hill read.  So
  

22   we will soldier on to get that done.  All right, then, is there
  

23   anything else for the good of the order before we call it a
  

24   day?  All right.
  

25           Now, when we break down, you can take what you want
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 1   into the Board Room, which is just across the hall from the
  

 2   back door, and leave it there overnight.  And then you will
  

 3   need to move it in in the morning so that we're ready on time
  

 4   for the California Department of Food and Agriculture witness.
  

 5           All right.  We'll go off record now at 4:37.
  

 6           (Whereupon, the evening recess was taken.)
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 1          THURSDAY, OCTOBER 8, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We are back on record.  It is October 8th,
  

 3   2015, it's a Thursday, we're in Clovis, California, it's 9:01
  

 4   in the morning.  My name is Jill Clifton.  I'm the United
  

 5   States Administrative Law Judge who is assigned to receive
  

 6   evidence for this milk hearing.  There are two types of
  

 7   evidence, testimony and exhibits, and my function ends when I
  

 8   certify the record stating what testimony and what exhibits
  

 9   were taken in at this hearing.  If, by chance, when I do that,
  

10   there are any briefs filed, I will also itemize those briefs
  

11   received, but I anticipate the timeline here will perhaps have
  

12   the briefs come after I certify the record.
  

13           All right.  I would like for the participants to
  

14   identify themselves by coming to the podium.  I'm going to
  

15   begin with fellow United States Department of Agriculture
  

16   employees.
  

17       MR. FRANCIS:  Good morning, William Francis, F-R-A-N-C-I-S,
  

18   United States Department of Agriculture, Agricultural Marketing
  

19   Service, I'm a Dairy Marketing Specialist.
  

20       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

21   Assistant to the Deputy Administrator, Dairy Programs, USDA.
  

22       MS. MAY:  Good morning, Laurel May, L-A-U-R-E-L, M-A-Y,
  

23   USDA AMS Dairy Program Marketing Specialist.
  

24       MS. FRISIUS:  Good morning, Meredith Frisius,
  

25   M-E-R-E-D-I-T-H, F-R-I-S-I-U-S, I'm a Dairy Products Marketing
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 1   Specialist.
  

 2       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

 3   Agricultural Economist to the Upper Midwest Milk Marketing
  

 4   Order, Federal Order 30, on detail to USDA Dairy Programs.
  

 5       MR. MYKRANTZ:  John Mykrantz, J-O-H-N, M-Y-K-R-A-N-T-Z,
  

 6   Agricultural Economist, Pacific Northwest and Arizona Orders,
  

 7   on detail with Dairy Programs.
  

 8       MR. HILL:  Brian Hill, B-R-I-A-N, H-I-L-L, attorney with
  

 9   the Office of the General Counsel in Washington DC.
  

10       MS. BECKER:  Lauren Becker, L-A-U-R-E-N, B-E-C-K-E-R,
  

11   Office of the General Counsel.
  

12       JUDGE CLIFTON:  Now I would like teams who are part of a
  

13   proponent or opponent group with regard to the proposals.
  

14       MR. BESHORE:  Good morning.  Marvin Beshore, M-A-R-V-I-N,
  

15   B-E-S-H-O-R-E, representing the cooperative proponents of
  

16   Proposal Number 1, California Dairies, Dairy Farmers of
  

17   America, and Land O'Lakes.
  

18       MR. VLAHOS:  Good morning, John Vlahos, J-O-H-N,
  

19   V-L-A-H-O-S, from Hanson Bridgett, H-A-N-S-O-N,
  

20   B-R-I-D-G-E-T-T, also counsel for the cooperative proponents of
  

21   Proposal Number 1.
  

22       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson.
  

23   Megan is M-E-G-A-N.  I'm also with the law firm of Hanson
  

24   Bridgett, co-counsel for the proponents of Proposal Number 1.
  

25       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D.  I work
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 1   for Land O'Lakes.
  

 2       MR. HOLLON:  Good morning, Elvin Hollon, E-L-V-I-N,
  

 3   H-O-L-L-O-N, Dairy Farmers of America.
  

 4       DR. ERBA:  Good morning, Eric Erba, E-R-I-C, E-R-B-A,
  

 5   California Dairies, Inc.
  

 6       MR. ENGLISH:  Good morning, your Honor, my name is Chip
  

 7   English, C-H-I-P, E-N-G-L-I-S-H, I'm an attorney with the law
  

 8   firm of Davis, Wright, Tremaine, my office is in Washington DC,
  

 9   and I'm here on behalf of the Dairy Institute of California.
  

10       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y,
  

11   V-U-L-I-N, also with Davis, Wright, Tremaine, co-counsel for
  

12   the Dairy Institute of California.
  

13       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

14   Economist with the Dairy Institute.
  

15       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

16   K-A-L-D-O-R, Dairy Institute of California.
  

17       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

18   Dean Foods Company.
  

19       MS. TAYLOR:  Good morning, Sue Taylor, Leprino Foods,
  

20   L-E-P-R-I-N-O.
  

21       MR. RAMIREZ:  Good morning, Miguel Ramirez, M-I-G-U-E-L,
  

22   R-A-M-I-R-E-Z, Leprino Foods, Denver, Colorado.
  

23       MR. DEJONG:  James Dejong, J-A-M-E-S, D-E-J-O-N-G, with
  

24   Hilmar Cheese, a dairy farmer-owned manufacturer cheese, whey
  

25   products, and milk powder.
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 1       MR. VETNE:  Good morning, John Vetne.  V-E-T-N-E,
  

 2   representative for Hilmar.  Thank you.
  

 3       MS. HANCOCK:  Nicole Hancock, H-A-N-C-O-C-K with Stoel
  

 4   Rives, S-T-O-E-L, R-I-V-E-S, representing the California
  

 5   Producer Handlers Association and Ponderosa Dairy.
  

 6       MR. LAI:  Good morning, Victor Lai, V-I-C-T-O-R, L-A-I with
  

 7   Producers Dairy Foods, a member of California Producers Handler
  

 8   Association.
  

 9       JUDGE CLIFTON:  Now I would like other participants who may
  

10   not be associated with a particular proposal to come forward.
  

11       MS. REED:  Good morning, Kristine Reed, K-R-I-S-T-I-N-E,
  

12   R-E-E-D, I'm an attorney with the Miltner law firm,
  

13   M-I-L-T-N-E-R, in Ohio, and we represent Select Milk Producers.
  

14       MR. ESTES:  I'm Richard Estes, staff counsel, California
  

15   Department of Food and Agriculture, Richard, last name
  

16   E-S-T-E-S.  And again, I'm staff counsel with California
  

17   Department of Food and Agriculture.  I'm here today for the
  

18   purpose of providing a witness that can introduce some
  

19   informational data into the record.
  

20       MR. SHIPPELHOUTE:  Good morning, I'm Donald Shippelhoute,
  

21   from the California Department of Food and Agriculture, last
  

22   name is spelled, S-H-I-P-P-E-L-H-O-U-T-E.
  

23       JUDGE CLIFTON:  That ends with T like Tom, E?
  

24       MR. SHIPPELHOUTE:  T as in Tom, E.
  

25       JUDGE CLIFTON:  And you pronounce it "Shippelhoute?"  Thank
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 1   you.
  

 2       MS. GATES:  Good morning, Candace Gates, C-A-N-D-A-C-E,
  

 3   G-A-T-E-S, California Department of Food and Agriculture.
  

 4       JUDGE CLIFTON:  Is there anyone else here who would like to
  

 5   testify today who has not come to the podium?  No one else at
  

 6   this point.  All right.
  

 7           I would like now to take announcements and preliminary
  

 8   matters, beginning with the USDA, please.
  

 9       MS. MAY:  Laurel May.  Good morning and welcome to the
  

10   hearing.  We're glad everybody could come this morning to be
  

11   with us, and we look forward to hearing from those who will
  

12   testify in this hearing.  If you would like to testify, you may
  

13   contact Meredith, who is over here in the front, and she will
  

14   put you on a list and let the Judge know that you would like to
  

15   speak.
  

16           USDA's role in this hearing is to collect evidence and
  

17   testimony regarding proposed Marketing Order for milk in
  

18   California, and so we take no position on the proposals, but we
  

19   welcome any information that you are willing to provide to us.
  

20           The audience may question any witness, and if you would
  

21   like to ask questions, you may approach the podium and the
  

22   Judge will acknowledge you.
  

23           We are broadcasting this session of the hearing via
  

24   live audio feed.  We are not recording it, but if anybody would
  

25   like to tune into it, they may, at tinyurl.com/camilkhearing.
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 1           The court reporter is recording official transcripts of
  

 2   the hearing, which will be available approximately two weeks
  

 3   after the end of each hearing week.  Exhibits that are offered
  

 4   and admitted are numbered in the order of presentation.  Copies
  

 5   are available in the files, or on the table in the back of the
  

 6   room over there, if you would like to pick some up.  We also
  

 7   have refreshments on that side of the room, and you are welcome
  

 8   to help yourself to those also.
  

 9           Yesterday we ended with the cross-examination of
  

10   Mr. Paul Christ.  This morning we plan to begin with
  

11   Mr. Donald Shippelhoute from CDFA.  And once his testimony is
  

12   complete, then we believe that Mr. Elvin Hollon will be
  

13   returning to the stand as a witness.
  

14       JUDGE CLIFTON:  Thank you.  I would like Mr. Brian Hill to
  

15   read into the record the statement from the Colorado Department
  

16   of Food and Agriculture that we have read into the record a
  

17   number of times before.
  

18       MR. ENGLISH:  Colorado?
  

19       JUDGE CLIFTON:  Pardon?
  

20       MR. VLAHOS:  California.
  

21       JUDGE CLIFTON:  Oh, thank you.  California Department of
  

22   Food and Agriculture.  Thank you.  Isn't this an astute
  

23   audience?  They also help me to remember to swear in witnesses.
  

24           All right.  I just want that official statement to be
  

25   read into the record one more time, if you would, Mr. Hill.
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 1       MR. HILL:  Brian Hill.
  

 2           CDFA will be present on October 8th for the limited
  

 3   purpose of entering reports into the record, hearing record,
  

 4   developed in response to requests from interested parties.
  

 5   CDFA will only answer questions regarding the compilation of
  

 6   the data contained in these reports in order to remain neutral
  

 7   and avoid being associated with a particular proposal.
  

 8       JUDGE CLIFTON:  Thank you.  And we ask that anyone speaking
  

 9   identify them self first.
  

10       MR. ESTES:  Yes, I'm Richard Estes, Staff Counsel,
  

11   California Department of Food and Agriculture, I would like to
  

12   call Don Shippelhoute to testify in relation to authenticating
  

13   the documents that we would like to have introduced into the
  

14   record today.
  

15       JUDGE CLIFTON:  Thank you.  I would ask that he be seated
  

16   in the witness stand.  I swear witnesses in in a seated
  

17   position.  So please make yourself comfortable.
  

18       MR. ESTES:  And for the rest of the you in the audience, I
  

19   believe the exhibits are in the process of being passed out or
  

20   have already been delivered to you.
  

21       JUDGE CLIFTON:  All right.  We will need to determine how
  

22   to mark them, what number to give them, and so we'll be doing
  

23   that.  And so I would ask that Mr. Shippelhoute make himself
  

24   comfortable.  We will do that as a preliminary matter.
  

25           Let me determine the number and so on first, if you
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 1   don't mind.  All right.  Let me ask, Mr. Estes, we would
  

 2   anticipate this entire document having one number.  Is that
  

 3   acceptable?
  

 4       MR. ESTES:  Yes, that would be our preference.
  

 5       JUDGE CLIFTON:  Good.  Then this exhibit will be
  

 6   Exhibit 61 -- that's 61.  Exhibit 61.  It's a good
  

 7   three-quarters of an inch thick of documents.
  

 8            (Thereafter, Exhibit Number 61 was marked
  

 9            for identification.)
  

10       JUDGE CLIFTON:  We may have another exhibit, Mr. Francis is
  

11   tracking it down, the copies have already been made.  So it is
  

12   a one page front and back.
  

13       MR. ESTES:  Your Honor, we may have a second exhibit which
  

14   is a small chart that's been prepared in association of USDA,
  

15   that was not included with the original material.  So I think
  

16   we'll probably just attempt to proceed and introduce that as an
  

17   exhibit of ours, provide it to you as a second exhibit,
  

18   although it is just a one-page document.
  

19       JUDGE CLIFTON:  Mr. Francis, it was under Mr. Hill's
  

20   laptop.  I'm marking my copy as Exhibit 62, and I invite the
  

21   rest of you to do the same with yours.
  

22            (Thereafter, Exhibit Number 62 was marked
  

23            for identification.)
  

24       JUDGE CLIFTON:  There are additional copies of Exhibit 62
  

25   for those of you who would like.  Excellent.  Now, before we go
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 1   any further, I'm going to swear in the witness.
  

 2           Would you raise your right hand, please?  Do you
  

 3   solemnly swear for affirm under penalty of perjury that the
  

 4   evidence you will present will be the truth?
  

 5       MR. SHIPPELHOUTE:  I do.
  

 6       JUDGE CLIFTON:  Please state and spell your name.
  

 7       MR. SHIPPELHOUTE:  My name is Donald Shippelhoute, my last
  

 8   name is spelled S-H-I-P-P-E-L-H-O-U-T-E.
  

 9       JUDGE CLIFTON:  Thank you.  Mr. Estes, you may proceed.
  

10                       DIRECT EXAMINATION
  

11   BY MR. ESTES:
  

12      Q.  Good morning, Mr. Shippelhoute.
  

13      A.  Good morning.
  

14      Q.  I understand you have a brief statement you would like
  

15   to read into the record today?
  

16      A.  I do.  My name is Donald Shippelhoute, Branch Chief of
  

17   Dairy Marketing Branch of California Department of Food and
  

18   Agriculture.  The Dairy Marketing Branch administers minimum
  

19   class prices, conducts cost analysis of farms and processing
  

20   plants, enforces unlawful trade practices, and collects and
  

21   disseminates statistical information relative to the dairy
  

22   industry.
  

23          I'm here today at the request of the USDA.  I have been
  

24   authorized by the Secretary to submit CDFA data into the
  

25   hearing record today.  I will limit my testimony to the data
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 1   set that we have compiled at the request of various parties in
  

 2   their preparation for the hearing.  I will not be entering
  

 3   regularly prepared locations and data sets into the record.
  

 4          I started in the dairy industry during high school as a
  

 5   relief milker.  After which I attended CSU Chico, where I
  

 6   received a Bachelor of Science degree in Agriculture Business.
  

 7   I have been employed with the CDFA Dairy Programs for over 25
  

 8   years.  I started as a Milk Production Cost Analyst in the
  

 9   Dairy Marketing Branch, a job I held for four years before
  

10   transferring to the Milk Pooling Branch.
  

11          In the Milk Pooling Branch I have worked in the
  

12   operations of the Unit 4 over 20 years, serving as Supervisor
  

13   for 13 of those years.  The Milk Pooling Branch performs three
  

14   separate functions; administers the Producer Settlement Fund
  

15   and Quota Program; conducts compliance audits of handlers;
  

16   maintains records of quota ownership in California; and
  

17   enforces producer payments and manages producer's dairy trust
  

18   funds.
  

19           In my role I have overseen the collection of analysis
  

20   data needed to administer the Producer Settlement Fund and the
  

21   Quota Program.  This includes the computation of monthly pool
  

22   prices, processing of quota transfers, and competing and
  

23   collecting program assessments.
  

24           CDFA has no position relative to the outcome of this
  

25   hearing.  Accordingly, I will limit my comments to the
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 1   compilation of the data contained in these reports in order to
  

 2   remain neutral and avoid having CDFA associated with any
  

 3   particular position or proposal.
  

 4           A footnote.  In my testimony today, all numbers that I
  

 5   use will be Arabic numbers unless otherwise specified.  I have
  

 6   gone through the data sets a number of times and find no Roman
  

 7   numerals.
  

 8      Q.  Mr. Shippelhoute, before I proceed to work through the
  

 9   data sets with you, could you just briefly describe the parties
  

10   or the organizations that made requests for data from the
  

11   Department?
  

12      A.  We had a number of parties that made requests, the
  

13   Cooperatives collectively and individually have made requests;
  

14   Ponderosa Dairy made a request; the Producer Handler
  

15   Association made a request; the Dairy Institute of California
  

16   also made a request.  And those requests either came in
  

17   directly or via their counsel.
  

18      Q.  So, let's begin.  And before I proceed, I just want to
  

19   know, I don't always get out of the office very often, so we'll
  

20   try to work through these as effectively as we can.  Let's
  

21   start with A -- oh, and before I work through A with you, let
  

22   me just ask you a couple of questions, again, just to reiterate
  

23   for the record.
  

24          Why are you here today?
  

25      A.  I'm here to introduce data sets into the record, data
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 1   sets that we have generated at the request of various parties.
  

 2      Q.  And do you have any opinion as to content of any of the
  

 3   proposals under consideration?
  

 4      A.  I do not.
  

 5      Q.  So let us begin with A.  What is item A?
  

 6      A.  Let me start off by stating that this exhibit has
  

 7   several different data sets in it.  Each of those data sets you
  

 8   will see an identifier at the top right, it will be CDFA-A,
  

 9   next one CDFA-B, CDFA-C.  So references to A, B, C, etcetera
  

10   will be references to that identifier on the top right hand
  

11   side.  And we also, for ease of reference, have individual page
  

12   numbers in those data sets.
  

13           So data set A has a series of prices, both pool and
  

14   class prices, going back for a number of years.  The first four
  

15   pages of this data set is the Class 1 prices that are
  

16   announces, or were announced --
  

17      Q.  Mr. Shippelhoute, may I just interject for a moment?
  

18   You are referencing class prices.  Those are California class
  

19   prices, correct?
  

20      A.  That's correct.
  

21      Q.  Please proceed.
  

22      A.  The first four pages are referencing class prices.  It
  

23   has a class prices that were announced for the Southern
  

24   California marketing area, as well as the Class 1 prices for
  

25   Northern California marketing area.
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 1          In California, we announce class prices or prices on
  

 2   Class 1 for three different components; for pounds of fat,
  

 3   price per pound of solids, and price per pound of fluid
  

 4   carrier.  You will also see in this document a price per pound
  

 5   of hundredweight, which is not to be confused with the blend
  

 6   price payment in the Federal Order.  For California, that blend
  

 7   price is more of a reference number.  Handlers actually pay
  

 8   based on pound of fat, solids not fat, and fluid carrier.
  

 9          The pages 5 through 8 of this document are the Class 2
  

10   prices.  Class 2 prices announced from January of 1995 through
  

11   September of '15.  Class 2 prices are announced for Northern
  

12   California and Southern California as well.
  

13           The pages 9 through 13 are Class 3 prices.  Again, for
  

14   a period of time, there was a separate Class 3 price for
  

15   Northern California and Southern California.  At some point, if
  

16   you will notice, that there is only one Class 3 price for all
  

17   of California and that starts in January of 2009.
  

18           Classes, excuse me, pages 15 through 18 of this
  

19   document have the Class 4a prices announced for California from
  

20   January of '95 through August of 2015.  One uniform Class 4a
  

21   price for the entire state.
  

22           Pages 19 through 22 have the Class 4b prices that were
  

23   announced from January '95 through August of 2015, and one
  

24   uniform 4b price for the entire state.
  

25           And finally, pages 23 through 29 have the pool prices
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 1   that were announced beginning with July 1969, carrying forward
  

 2   through July of 2015.
  

 3           And there's three different pool prices that are
  

 4   announced.  There is a quota price announced on the price per
  

 5   pound of fat, price per pound of solids, and then a
  

 6   hundredweight price base fat for, excuse me base price for fat,
  

 7   solids not fat, and fluid carrier, and overbase price for fat,
  

 8   solids not fat and fluid carrier.
  

 9      Q.  Now, Mr. Shippelhoute, before I ask you some follow up
  

10   questions about data set A, could you sort of briefly summarize
  

11   that the classes of milk that are referenced in the exhibit,
  

12   for the record?
  

13      A.  Generally speaking, the Class 1 is fluid milk products.
  

14   Milk put in a bottle for consumption in a glass, or on your
  

15   breakfast cereal.
  

16          Class 2, heavy cream, whipping cream, yogurt.  Yogurt
  

17   has not always been Class 2.  I believe that change happened in
  

18   July of, or excuse me, January of 1994.
  

19           Class 3 is frozen products.
  

20           Class 4b is hard cheeses.
  

21           And Class 4a is milk used to make butter and powdered
  

22   milk.
  

23      Q.  Now, in regard to this document, or this data set, did
  

24   you compile or supervise the development of this data?
  

25      A.  I did.  As a Dairy Marketing Branch Chief, I supervise
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 1   the Statistics Unit and we compile that, this document, part of
  

 2   that unit.  The only thing that we did different for
  

 3   compilation of this data set for this hearing, was that we
  

 4   extended the pool prices back to 1969, whereas this data set
  

 5   that has been on our website for a number of years did not go
  

 6   back to 1969.
  

 7      Q.  And so based on your work in developing the table, you
  

 8   expect this to be an accurate representation of the information
  

 9   presented in it?
  

10      A.  I do.
  

11      Q.  Before I move on to the next exhibit, I would like to
  

12   turn it over to Brian Hill, counsel for USDA.
  

13       MR. HILL:  Brian Hill.  Yes, your Honor, we want to point
  

14   out for the record and for people listening that this
  

15   information is on the CDFA website.  All of the information
  

16   requested that we have, will be, are on the website, on CDFA's
  

17   website right now and in order.  So if you go to kind of read
  

18   the site:  http://www.cdfa.ca.gov/dairy/fmmo.html.
  

19           You can find all of this information in order, so at
  

20   the top of the page you will have requested data and start with
  

21   Class 1 Milk, Fat, SNF, which is what they just did.  Table B,
  

22   which would be the next one, will be monthly quota premiums and
  

23   regional quota adjusters, January 2009 to July 2015, and so on.
  

24   So just for the record, people listening, they can go to CDFA's
  

25   website and follow these exhibits, this exhibit in order.
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 1       JUDGE CLIFTON:  When were these documents placed on that
  

 2   website?
  

 3       MR. ESTES:  I believe they were posted to the website as
  

 4   soon as the Dairy Marketing Branch responded to the request, so
  

 5   they have been available for quite some time.
  

 6       MR. SHIPPELHOUTE:  I would make one correction, Mr. Hill,
  

 7   the posting on our website is not in the order in which they
  

 8   are going to be presented.
  

 9       MR. HILL:  Okay.  But they are all on there.
  

10       MR. SHIPPELHOUTE:  They are all on there, that's correct.
  

11       JUDGE CLIFTON:  Good, that's excellent.
  

12   BY MR. ESTES:
  

13      Q.  So, Mr. Shippelhoute, let's move to data set B.
  

14      A.  Data set B is --
  

15      Q.  So please characterize, please describe data set B.
  

16      A.  Data set B provides the commodity prices that were used
  

17   in determining the class prices.  These commodity prices are
  

18   fed into an economic formula to determine those prices.  The
  

19   numbers presented here, to begin with January of 2000 and go
  

20   through June of 2015.  You see across the top the headings CME
  

21   butter, is reference to the Chicago Mercantile Exchange price
  

22   announced for Grade Double A butter based on the announced, the
  

23   price of announced, the 25th, excuse me, the 26th of the month
  

24   prior to the 25th of the month.  For example, January 2000, the
  

25   price of 0.9011 shown there would have been the average butter
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 1   price for December 19, December 26, 1999, through January 25th
  

 2   of 2000.
  

 3          The prices for the 26th through the 25th are used in
  

 4   the 4a and 4b formula, whereas the price for the 26th through
  

 5   the 10th, which you will see in the next column, are used for
  

 6   the Class 1 formula.
  

 7          So the CME butter is weighed there for the 26th through
  

 8   the 10th; the next column over has the nonfat dry milk price
  

 9   for the 26th through the 25th; the next column over has the,
  

10   again, nonfat dry milk price for the 26th through the 10th; the
  

11   next column over has the CME 40-pound block cheddar price for
  

12   the 26th through the 25th; the next column over has the CME
  

13   block cheddar, 40-pound cheddar price, for the 26th through the
  

14   10th; and the last two columns are Dairy Market News Western
  

15   Whey price, these prices are the average of the most whey price
  

16   that is published.  And the, again, same format, the 26th
  

17   through the 25th, followed by the column for the price of now
  

18   26th through the 10th.
  

19      Q.  And Mr. Shippelhoute, what, I don't know if we can
  

20   accurately say it is a title for the document, but there is a
  

21   heading for the data set B.  Could you read that into the
  

22   record?
  

23      A.  Commodity Prices Used in California Class Price
  

24   Formulas.
  

25      Q.  And did you -- did you compile or supervise the
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 1   development of this data?
  

 2      A.  I do supervise the Statistics Unit, which is the unit
  

 3   that updates this.
  

 4      Q.  And based upon your review of the data that's been
  

 5   provided in this data set, data set B, do you consider it to be
  

 6   an accurate representation of this data?
  

 7      A.  I do.
  

 8      Q.  Data set C.  Mr. Shippelhoute, could you read the
  

 9   heading on this document and then provide a more detailed
  

10   description of it?
  

11      A.  The heading on this document reads:  Blend Prices by
  

12   Month, Based on Regulated Minimum Prices, January 2000 through
  

13   June of 2015.
  

14      Q.  And do you have any further elaboration on the data
  

15   that's presented in the three pages of this document?
  

16      A.  I do.  This document shows the average component test
  

17   for fat and solids not fat that were in, they were pooled for
  

18   the month given.  It shows the blend price at the actual, based
  

19   on the actual test of the milk that was in the pool that month,
  

20   followed by a theoretical blend price, if you, will based on
  

21   3.5 percent fat and 8.7 percent solids not fat.
  

22      Q.  And did you -- did you compile or supervise the
  

23   creation of this data?
  

24      A.  I did compile this.
  

25      Q.  Okay.  So I guess we can fairly assume you consider it
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 1   to be accurate?
  

 2      A.  I do.  I consider it accurate whether you want to
  

 3   assume it or not, whatever.
  

 4      Q.  Data set D.  Mr. Shippelhoute, there is a heading to
  

 5   this data set that is in very small print.  Could you please
  

 6   read it into the record?
  

 7      A.  Summary of Pool Pounds, Component Pounds, Producer
  

 8   Handler Exempt Class 1 (All in Pounds.)
  

 9      Q.  And could you elaborate upon the data presented in this
  

10   document?
  

11      A.  In this document, essentially there's three parts to
  

12   this document.
  

13      Q.  Let me back up for a moment before I ask you about --
  

14   apologize for the interruption.  Let me ask you.  It says,
  

15   Summary of Pool Pounds, Compound Pounds, Producer-Handler
  

16   Exempt Class 1.  As best you can, could you, just since we're
  

17   making reference to the pool in this document, could you
  

18   describe the pool?
  

19      A.  The pool is a revenue pool.  It's a sharing, if you
  

20   will, of producer revenues that are generated based on the AMS
  

21   class prices, so we look at the announced class prices that are
  

22   announced by the Dairy Marketing Branch.  We'll supply those
  

23   times the usage in the pool every month.  And by usage, I mean
  

24   how many pounds of fat, solids not fat, in the Class 1 fluid
  

25   carrier were used by pool plants, and to determine a revenue,
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 1   and then those revenues are allocated between quota base and
  

 2   overbase, and getting us the three separate announced pool
  

 3   prices.
  

 4      Q.  And so in relation to this data set, what information
  

 5   does it convey?
  

 6      A.  Again, this document is in three separate parts.  The
  

 7   first four pages show pounds of milk, pounds of milk, total
  

 8   pounds of milk in the pool, the pounds of milk that was used in
  

 9   Class 1 by producer-handlers that are exempt from the pool, and
  

10   then also the pounds of components that were pooled by class of
  

11   fat, solids not fat, and Class 1 for fluid carrier.  And that
  

12   is the first four pages of this document, and that is for years
  

13   2000 through 2014, as are the other three sections.
  

14           Pages 5 through 8 show revenues generated by class, by
  

15   component.  So it shows the revenue generated Class 1-fat,
  

16   2-fat, 3-fat, etcetera.  Class 1 fluid carrier, and then Class
  

17   1, 2, 3, for FOB, solids not fat.  Again, that's pages 5
  

18   through 8.
  

19           Pages 9 through 12 show the pounds in dollars for
  

20   fortification purposes.  And for fortification in California
  

21   part of the pool computation is the handlers that use either
  

22   powder or condensed skim milk to bring their Class 1 products
  

23   up to California standards are given an allowance out of the
  

24   pool to use those products, and this section shows how many
  

25   pounds of solids not fat were used in the form of powder, and
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 1   the dollars associated with the credit received for that
  

 2   product.  And it also shows the pounds of solids not fat in the
  

 3   condensed skim, and the dollars in allowances for using the
  

 4   condensed skim.  And then another component of the pool is
  

 5   transportation allowance, which I know has been referenced
  

 6   prior in this hearing.  This shows the dollars paid out via
  

 7   that transportation allowance system for milk moved into
  

 8   Northern California and Southern California.
  

 9      Q.  Mr. Shippelhoute, I understand it's been addressed in
  

10   earlier stages of the hearing, could you briefly describe,
  

11   however, or briefly define the transportation allowance as it
  

12   relates to the pool?
  

13      A.  So one of the -- when you have a pooling system in
  

14   place, you want to eliminate some of the incentive to producers
  

15   to ship milk to a higher value usage and to encourage
  

16   procedures, or at least make them indifferent as to whether or
  

17   not they ship their milk to a distant bottling plant versus a
  

18   local manufacturing plant.  The pool allows transportation for,
  

19   provides transportation allowance dollars that are incentives
  

20   to move milk to those more distant plants.
  

21      Q.  Now, in relation to this data set, data set D, did  you
  

22   compile the data or supervise the people who did so?
  

23      A.  I did.
  

24      Q.  Which did you do, did you compile it or supervise?
  

25      A.  This one I compiled.
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 1      Q.  All right.  And so based upon your expertise as
  

 2   explained in your opening statement, you would consider it to
  

 3   be an accurate presentation of the data?
  

 4      A.  I would.  And I misspoke, by the way, there is a fourth
  

 5   portion of this document as well.  And it shows the pool usage
  

 6   percentages for components.  It shows what percent of the pool
  

 7   was made up of Class 1, 2, 3, 4a and 4b, fat and solids not
  

 8   fat.
  

 9      Q.  And would you state for the record which pages of the
  

10   data set?
  

11      A.  Yes, that is pages 13 through 15.
  

12      Q.  Thank you.  Data set E.  Again, there is a heading for
  

13   this data set in small font, in a small font type.  Could you
  

14   read that into the record?
  

15      A.  I could if I had E in front of me.  Thank you.
  

16           Data set E.  The heading reads, Pool Usage by Class as
  

17   Reported to CDFA by California Milk Handlers by Area, January
  

18   2010 through January of 2015.
  

19      Q.  Now, for the purposes of this data set, what do you
  

20   consider to be a handler?
  

21      A.  For the purpose of this data set, a handler is anybody
  

22   that reported receiving bulk milk and processing it into a
  

23   finished product.
  

24      Q.  So that would be all the classes that you described
  

25   earlier?
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 1      A.  That's correct.
  

 2      Q.  Okay.  Could you elaborate in more detail upon the
  

 3   information presented in this data set?
  

 4      A.  So the request for this data set asked for us to break
  

 5   down the plans by area more than we ordinarily do.  They asked
  

 6   that we use the areas that are used in our hauling survey.  And
  

 7   on the last page of this document, page 5 in the footnotes
  

 8   there is a reference to our web page where you can find the map
  

 9   of that, of those areas.  Those areas do not follow a county
  

10   line so it gets a little fuzzy to define them real clearly
  

11   based on the city of the plant and/or farm.  And so for the
  

12   purpose of confidentiality I had to consolidate some of those
  

13   areas.
  

14          And, again, in the footnotes you will see that I
  

15   consolidated Bay Area on this document, will not correspond
  

16   exactly to what you would see in that map.  The Bay Area for
  

17   this document includes North Bay, South Bay, and Humboldt-Del
  

18   Norte.  Those are the areas that we see in the hauling survey
  

19   map.
  

20      Q.  And now I read where it says Humboldt, Del Norte, minus
  

21   Humboldt Creamery?
  

22      A.  So again, the Bay Area, for the purposes of this
  

23   document I had to consolidate some areas.  I consolidated the
  

24   North Bay, the South Bay, and Humboldt-Del Norte.  However, I
  

25   did have to move the volume from Humboldt Creamery out of this
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 1   area and put it into the North Valley area.
  

 2      Q.  And why is, what is the reason for having to do that?
  

 3      A.  To protect the proprietary information of Humboldt
  

 4   Creamery.  You will also notice the same thing for South
  

 5   Valley.  In this document, South Valley includes the South San
  

 6   Joaquin area and Barstow areas, it does not include the
  

 7   production for Producers Dairy.  Producers Dairy, production
  

 8   was moved into North Valley as well.
  

 9      Q.  And there was no such issue with the South Bay from my
  

10   reading of the document?
  

11      A.  Well, the South Bay was lumped into the Bay Area.
  

12   Southern California?
  

13      Q.  Excuse me, there's Southern California here.
  

14      A.  Southern California there was no such issue.
  

15      Q.  All right.  Is there anything else that you would like
  

16   to state about the content of this data?
  

17      A.  No, there's not.
  

18      Q.  Okay.  Did you compile this data?
  

19      A.  I did.
  

20      Q.  And based upon your experience, do you consider it to
  

21   be an accurate compilation of the data?
  

22      A.  I do.
  

23      Q.  Data set F.  Could you read the heading of this data
  

24   set into the record?
  

25      A.  As printed on here, it's says, Annual California Milk
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 1   Pool Production:  Quota Fat and Solids Not Fat As a Percentage
  

 2   by Month.
  

 3      Q.  Okay.  At the risk in asking an impossible question,
  

 4   could you sort of briefly summarize quota in relation to this
  

 5   data set?
  

 6      A.  Producers in California can own quota.  The quota that
  

 7   they own is held on a daily basis.  And when we compute the
  

 8   pool, we convert that daily quota volume into a monthly figure.
  

 9   The quota fat in this document is a total pounds of milk that
  

10   were allocated to quota for the given month, followed by the
  

11   pounds of fat is allocated to the base fat pool, and then the
  

12   overbase fat pool, followed by the total pounds of fat in the
  

13   pool for each of the given months.
  

14      Q.  Now, as part of your summarization of the data and
  

15   additional summarization of the data in the document, could you
  

16   also describe the period for which the data was developed?
  

17      A.  This information runs from January of 2000 to May of
  

18   2015.
  

19      Q.  I see.  And is there anything further you would like to
  

20   state about the content of this data set?
  

21      A.  The only piece I did not touch on is that, computed in
  

22   here is the percent of quota used in the pool or percent of the
  

23   pool that was quota, both in the fat side as well as the solids
  

24   not fat pool.
  

25      Q.  Did you compile this data?
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 1      A.  I supervised, I oversaw the compiling of this one.
  

 2      Q.  And you have reviewed this data set after it was
  

 3   compiled by another staff person?
  

 4      A.  I did.
  

 5      Q.  And what was your conclusion?
  

 6      A.  That it is an accurate document.
  

 7      Q.  Data set G.  Could you read the heading of this data
  

 8   set into the record?
  

 9      A.  Annual California Milk Pool Production:  Quota Fat and
  

10   Solids not Fat as a Percentage by Year.
  

11      Q.  And what is the time period for which it applies?
  

12      A.  This covers -- the request that came in requested this
  

13   data from 1969 through 2014.  We weren't able to compile 1969
  

14   to 1974, so where the data has been provided is from 1975
  

15   through 2014.
  

16      Q.  And can you elaborate upon the data beyond what you
  

17   have already described?
  

18      A.  I can.
  

19      Q.  The data presented shows on an annual basis, the pounds
  

20   of product that were pooled -- and by product, a total pounds
  

21   of milk -- the total pounds of fat included in the pool, the
  

22   sub pounds of solids not fat in the pool, the average pounds of
  

23   daily quota for the year, the average pounds of daily quota
  

24   pounds not fat, the total pounds of quota fat for the month, or
  

25   excuse me, for the year, the total pounds of quota solids not
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 1   fat for the year.  And then the bottom two percentages would be
  

 2   the percent of the pool that was covered by quota in fat and
  

 3   solids not fat.
  

 4          Did you compile this data?
  

 5      A.  I reviewed it the day after it was compiled.
  

 6      Q.  All right.  And what was your conclusion?
  

 7      A.  That this information is accurate.
  

 8      Q.  There is a, I guess an asterisk; is that correct?  An
  

 9   asterisk at the bottom of the data set?  Could you read that
  

10   and describe the significance of it?
  

11      A.  It includes plant gain "overage" and will not match a
  

12   total from the monthly tab.  So when this was prepared it was
  

13   part of the a multi-tab spreadsheet, and I believe CDFA-F was
  

14   another tab in that spreadsheet, and so that footnote was to
  

15   acknowledge that the monthly totals on CDFA-G, not necessarily,
  

16   or excuse me, annual totals on CDFA-G would not necessarily
  

17   match the totals if one were to sum up the numbers on CDFA-F.
  

18   The difference is due to plants being charged for what we call
  

19   plant gain, others refer to as overage.  Handlers pay into the
  

20   pool for that overage, but it is not paid out to producers
  

21   directly because there's not any producer milk to associate
  

22   that revenue with.
  

23      Q.  Data set H.  Could you please read the heading into the
  

24   record?
  

25      A.  Summary of Transportation Allowances and Credits for
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 1   January 2000 through June of 2015.
  

 2      Q.  As you have already described the transportation
  

 3   allowance, I won't ask about that again since we have already
  

 4   explained it for the record, but could you elaborate on the
  

 5   data presented in that data set?
  

 6      A.  Well, I will elaborate on the transportation credit,
  

 7   since we have not described that yet.  This document does show
  

 8   the dollars paid out of the pool for both transportation
  

 9   allowances and credits.  I described the transportation
  

10   allowance which encouraged milk to move from a branch to a
  

11   plant.  The transportation credit similarly encourages movement
  

12   of milk into processing plants with higher usage, but it moves
  

13   milk from plant to plant.
  

14          The document shows the transportation allowance dollars
  

15   paid out for milk moving into Northern California as well as
  

16   Southern California, followed by transportation credit section
  

17   which shows the amount of money paid out of the pool to move
  

18   fat and solids not fat into Class 1 usage.
  

19      Q.  All right.  So higher usage for the purposes of
  

20   transportation credit is considered to be a higher usage that
  

21   moves it toward Class 1 utilization?
  

22      A.  Transportation allowances are paid out for milk that is
  

23   moved into plants that have more than half of their production
  

24   Class 1, 2, and 3, and so all milk moving into a plant, even if
  

25   it has, say 51 percent Class 1 usage and 49 percent Class 4b
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 1   usage, you are not going to find that mix, but hypothetically,
  

 2   all the milk moving branch to plant would qualify for
  

 3   transportation allowance.  The reason I state that, is because
  

 4   on transportation credit, we only pay the credit on a portion
  

 5   of the milk moving branch to plant, or excuse me, plant to
  

 6   plant, that is Class 1.  And so if milk moves plant to plant
  

 7   under the transportation credit system into that same plant
  

 8   with 51 percent Class 1 usage, it would only receive
  

 9   transportation credit on 51 percent of that milk.
  

10      Q.  Is there anything in addition to what you have -- oh,
  

11   Candace has drawn my attention to the a footnote at the bottom
  

12   of the document, some notes.  The bottom of page 3, could you
  

13   explain the, explain the note and its purpose.
  

14      A.  I believe this footnote was probably cut and pasted
  

15   because this document does not show pounds, this only shows
  

16   dollars.  Again, this was part of a multi-tab spreadsheet at
  

17   one point.
  

18      Q.  All right.
  

19      A.  So that the bottom part of that footnote is valid where
  

20   the transportation allowance shows the dollars paid to
  

21   producers on milk moved to Northern and Southern California.
  

22      Q.  So then we should strike the first sentence starting
  

23   with the word fortification, but retain the second one starting
  

24   with transportation allowances?
  

25      A.  That's correct.
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 1      Q.  Thank you.  Did you -- did you compile this data?
  

 2      A.  I did.
  

 3      Q.  Do you consider it, on what basis do you consider it to
  

 4   be an accurate representation of the data developed?
  

 5      A.  Based on my experience in pooling and compiling,
  

 6   calculating the pool and paying the credits out of the pool.
  

 7      Q.  Data set I.  Could you read the heading of this data
  

 8   set into the record?
  

 9      A.  Monthly Quota Premiums and Regional Quota Adjusters,
  

10   January of 2009 to July of 2015.
  

11      Q.  What is a quota premium?
  

12      A.  The quota premium -- let me back up a second.
  

13          We touched briefly on what quota is.  Milk in the pool
  

14   is allocated quota base and overbase.  Quota milk is entitled
  

15   to a higher revenue than other milk.  The premium is based on
  

16   pound to solids not fat.  Quota solids receive 19 and a half
  

17   cents per pound more out of the pool than non-quota solids.
  

18   This quota premium simply is the amount of money needed to set
  

19   aside off the top of the pool to finance that additional $1.70,
  

20   or 19 and a half cents per pound of solids not fat paid on
  

21   quota milk.
  

22          While that is a premium that is announced, not all of
  

23   that money actually makes it to the producers.  There is a
  

24   regional quota adjuster that adjusts the value of quota milk
  

25   based on the location of the farm where it's produced, and so
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 1   adjusters are deducted off of the payment or the credit out of
  

 2   the pool to the producers.  So while we initially need to set
  

 3   aside $13 million using July, January 2009 for an example,
  

 4   $1.1 million of that would have been withheld from producers
  

 5   and so the full $13 million didn't have to come off the top of
  

 6   the pool.
  

 7      Q.  All right.  In terms of the data presented in this data
  

 8   set, in terms of the information in this data set, is there any
  

 9   additional elaboration that you would like to provide?
  

10      A.  No.
  

11      Q.  Did you compile this data?
  

12      A.  I did.
  

13      Q.  And on what basis do you consider it to be an accurate
  

14   representation of the data?
  

15      A.  Again, based on my history in the milk pooling and
  

16   working with these numbers for 20-plus years.
  

17      Q.  Data set J.  Could you read the title of the data set
  

18   or the heading?
  

19      A.  There's a heading, this document or data set is simply
  

20   a PDF.  I made PDF's of tables, various tables, all of them
  

21   look like Table 6, out of the California Dairy Statistics
  

22   Annual, so each page summaries, or excuse me, titles can be
  

23   similar.  The title reads:  Table 6.  Commercial Production of
  

24   Milk and Milk Fat by Counties and District, California, 1980.
  

25      Q.  So that if you could just pause for a moment.  That's
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 1   page 1?
  

 2      A.  1980 for page 1.
  

 3      Q.  Let's read through these in sequence.  Page 2?
  

 4      A.  Page 2, Table 6.  Commercial Production of Milk and
  

 5   Milk Fat in Average Milk Fat Test in California by Counties and
  

 6   District, 1985.
  

 7      Q.  Page 3?
  

 8      A.  Page 3, Table 6.  Commercial Production of Milk, Milk
  

 9   Fat and Average Milk Fat Test in California by Counties and
  

10   Districts, 1990.
  

11      Q.  Page 4?
  

12      A.  Table 6.  Commercial Production of Milk, Milk Fat, and
  

13   Average Milk Fat Test in California by Counties and District,
  

14   1995.
  

15      Q.  Page 5?
  

16      A.  California Milk Production by County, Table 6.
  

17   Commercial Production of Bulk Milk, Average Milk Fat, and
  

18   Solids not Fat Test in California by County and Region, 2000.
  

19      Q.  Page 6?
  

20      A.  Commercial Production of Bulk Milk by County,
  

21   Commercial Production of Bulk Milk, Average Milk Fat, and
  

22   Solids Not Fat Test in California by County and Region, 2005.
  

23      Q.  Page 7?
  

24      A.  Commercial Production of Bulk Milk by County,
  

25   Commercial Production of Bulk Milk, Average Milk Fat, and
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 1   Solids Not Fat Test in California by County and Region, 2010.
  

 2      Q.  So let's go through this document a little bit.  In the
  

 3   1980 document, could you describe the Table 6 for 1980, could
  

 4   you describe the data that's included in this document?
  

 5      A.  Included in this document is the total pounds of milk
  

 6   in thousand pounds, and it is separated into market milk, also
  

 7   known as Grade A milk, or manufacturing milk, known as Grade B
  

 8   milk, and the total milk.
  

 9          The next three columns would be the milk fat in
  

10   thousand pounds.  Again, broken down between market milk and
  

11   manufacturing milk.
  

12          And the final three columns, milk fat -- that should be
  

13   solids not fat.  And I'm sorry, no, fat is right.  That showed,
  

14   does not show the pounds, this shows the percentage.  So it
  

15   shows milk fat percentage by area for market milk and
  

16   manufacturing milk.
  

17      Q.  And so is that summarization accurate through the years
  

18   of page 2 for the Table 6 for 1985, and page 3, Table 6, for
  

19   1990?
  

20      A.  It is.
  

21      Q.  Now, page 4, the Table 6 for page 4, is that also
  

22   likewise the same, or is there any difference?
  

23      A.  The only difference is that the, in the percentage
  

24   column, the heading indicates pounds, but it's not, it's
  

25   percentage.

2625



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1      Q.  Now, on page 5 we have solids not fat starting in the
  

 2   year 2000.  So is the table, is this Table 6 based on the same
  

 3   principles as the earlier table, except for the additions of
  

 4   solids not fat, or are there other changes that should be
  

 5   noted?
  

 6      A.  I would note that we eliminated the fat pounds in 2000,
  

 7   and simply put the fat test.  And then the final three columns,
  

 8   rather than being fat test, are now solids not fat test.
  

 9      Q.  And so this would be true for the 2005 and 2010 tables
  

10   as well?
  

11      A.  That's correct.
  

12      Q.  I believe, is there also a state rank added in these
  

13   tables starting in 2000?
  

14      A.  There is.
  

15      Q.  And what is the state rank?
  

16      A.  It shows where that county ranks in milk production.
  

17   So number 1 would be the county that produces the most milk in
  

18   that year.  Number 2, the second, and so on.
  

19      Q.  So again, is there any additional elaboration that you
  

20   would like to provide beyond what we have already discussed?
  

21      A.  No.
  

22      Q.  And you did not compile or develop this -- well, let me
  

23   back up for a moment.  What is the source of this information?
  

24      A.  So the source of this information is the monthly
  

25   reports submitted to the Department.  Most of this comes
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 1   through the Milk Pooling Branch where handlers report to us
  

 2   each month or pooling each month, how many pounds of milk were
  

 3   produced by farm, both for Grade A farms and Grade B.  That
  

 4   information is compiled and then provided to the Dairy
  

 5   Marketing Branch, who uses it to generate the California Dairy
  

 6   Statistics Annual, which is the publication that these were
  

 7   PDF'd out of.
  

 8      Q.  And just generally speaking, how long has the
  

 9   Statistics Annual been published by the branch?
  

10      A.  I believe going back into the 1950's, 1930's?  I stand
  

11   corrected.  It is a very long history.
  

12      Q.  Do you consider this information to be an accurate
  

13   representation of the data?
  

14      A.  I do.
  

15      Q.  And on what basis?
  

16      A.  Based on my time in Milk Pooling providing this
  

17   information to dairy marketing.  Publication in the annual.
  

18      Q.  Data set K.
  

19      A.  Data set K also has been pulled out of historic
  

20   California Dairy Statistics Annual.  It is from 2000 to 2014,
  

21   and it shows commercial production all milk in California by
  

22   county, by month, in pounds.  The first two pages are for the
  

23   year 2000; followed by pages 3 and 4, which are for 2001; pages
  

24   5 and 6 being for year 2002; 7 and 8 for 2003; 9 and 10 for
  

25   2004; 11 and 12 for 2005; 13 and 14 for 2006; 15 and 16 for
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 1   2007; 17 and 18 for 2008; 19 and 20 for 2009.  20, excuse me,
  

 2   21 and 22 for 2010; 23 and 24 for 2011.
  

 3       JUDGE CLIFTON:  I'm sorry, I got to stop you.  I don't know
  

 4   if everybody else's sets might be missing a page.  I go from
  

 5   16, 17, 20 in my set.  Am I the only one?
  

 6       MR. ESTES:  Your Honor, I have a complete set, I can't
  

 7   speak for others.
  

 8       JUDGE CLIFTON:  You keep yours, Mr. Estes.  We can do this
  

 9   later, but let's come back and -- so, okay.  I'm in K and I,
  

10   and I am missing 18 and 19.  And when Mr. Estes has moved on
  

11   from this, he can give you a page to copy if you don't have one
  

12   to copy.
  

13       MR. ESTES:  I believe Candace Gates from the Department
  

14   will proceed to do that.
  

15       JUDGE CLIFTON:  All right.  Very good.  Thank you,
  

16   Mr. Estes, we'll continue on, then.
  

17       MR. SHIPPELHOUTE:  And where would you like me to continue
  

18   from?
  

19       JUDGE CLIFTON:  Let's see, tell me a little more about what
  

20   18 and 19 were, since I wasn't paying close attention while I
  

21   was looking for them.
  

22       MR. SHIPPELHOUTE:  Sure.  Page 18 is the second half of the
  

23   year 2008.  Page 19 is the first half of the year 2009.  Page
  

24   20, then, would be the second half of the year 2009.  21 and 22
  

25   would be for the year 2010; 23 and 24 would be 2011; 25 and 26
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 1   would be for the year 2012; 27 and 28 would be for 2013; and 29
  

 2   and 30 would be for 2014.
  

 3           I would note that some counties, because of their
  

 4   limited number of producers, there is not an individual county
  

 5   number listed.  However, the volume in those counties is
  

 6   included in the regional totals and the statewide totals.
  

 7   BY MR. ESTES:
  

 8      Q.  And what is the basis for that omission?
  

 9      A.  Again, limited number of producers, to protect
  

10   proprietary information, confidentiality, and not publish those
  

11   numbers.
  

12      Q.  And again, please state where you obtained the
  

13   information?
  

14      A.  This information comes from monthly reports that are
  

15   submitted to the Department by milk handlers, processors in the
  

16   state, and they detail to us how much milk they purchase from
  

17   each individual dairy farm and where they sent it to.
  

18      Q.  Are these published statistics in the annual as well?
  

19      A.  These documents are directly from the California Dairy
  

20   Statistic Annual.
  

21      Q.  And do you consider these, do you consider this data to
  

22   be an accurate representation --
  

23      A.  I do.
  

24      Q.  -- of what's contained in the annual?  And why is that?
  

25      A.  Again, based on my time in Milk Pooling compiling this
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 1   information and providing it to Dairy Marketing for publication
  

 2   in this data set.
  

 3      Q.  Data set L.  Please read the heading of this data set.
  

 4      A.  California Milk Production Fat, Solids not Fat by
  

 5   County, by Month, January 2000 through December of 2014, in
  

 6   pounds.
  

 7      Q.  And could you elaborate upon the information contained
  

 8   in this data set?
  

 9      A.  The information contained in this data set shows the
  

10   same or similar information to what we had just gone through,
  

11   where we break down the pounds of milk produced in each county
  

12   by month.  Not only pounds of milk, but also pounds of fat and
  

13   pounds of solids not fat.
  

14      Q.  And again we encounter the same issue that some
  

15   counties are not, do not have a number attributed to them
  

16   because of trade secret confidentiality?
  

17      A.  That's correct.
  

18      Q.  Is there any additional elaboration you would like to
  

19   make upon the data contained in this document?
  

20      A.  No, there's not.
  

21      Q.  And did you compile this data?
  

22      A.  I supervised the compilation of this.
  

23      Q.  And what is the source of the data?
  

24      A.  Again, it's based on information provided to the
  

25   Department from the processors and handlers in the state,
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 1   detailing amount of milk they purchased from each individual
  

 2   farm every month.
  

 3      Q.  I see.  And do you consider this, on what basis do you
  

 4   consider this to be an accurate representation of this data?
  

 5      A.  Based on my time in Milk Pooling compiling the
  

 6   information and providing it to Dairy Marketing for
  

 7   publication.
  

 8      Q.  Data set M.  Can you please read the heading of this
  

 9   data set into the record?
  

10      A.  Monthly Ranch to Plant Movement by Month, by Market
  

11   Area, by Transportation Allowance Status, January 2009 through
  

12   December of 2014 (In Pounds of Milk.)
  

13      Q.  And what is the data conveyed in this document?
  

14      A.  This shows the amount of milk that moved into the
  

15   different marketing areas, and it's further differentiated by
  

16   how much of that milk moved into plants where the milk
  

17   qualified for transportation allowance, which is shown in the
  

18   column headed the term qualifying.  And milk that went into
  

19   plants where the milk did not qualify for transportation
  

20   allowance, those numbers will be in columns headed with the
  

21   non-qualifying title.
  

22      Q.  Is there anything further you would like to state about
  

23   the data in this document?
  

24      A.  There is.  If you look at the footnotes, there is
  

25   8 to 10 million pounds a month that do not show up in this
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 1   report that we know were produced in the state.  When I was
  

 2   querying this data to prepare it for this document, it didn't
  

 3   meet the same criteria of all the other milk, and so while I
  

 4   was able to identify the discrepancy between the total milk
  

 5   pounds in this report versus what we knew, what I know to be
  

 6   the total milk produced in the state, I wasn't able to pull
  

 7   that out on a monthly basis.  But this would give a very good
  

 8   indication of the percent of milk moving into each area that
  

 9   qualified for transportation allowance versus those that did
  

10   not qualify for transportation allowance.
  

11      Q.  The document makes reference to a Northern California
  

12   plants and Southern California plants.  What is the
  

13   distinction?
  

14      A.  Northern California plants are plants that are located
  

15   in the Northern California marketing area as defined in the
  

16   stabilization of marketing plans.  There is two separate plans
  

17   in the state, one for Northern California and one for Southern
  

18   California.  The two documents read identical except for a few
  

19   portions where we're talking about Class 1, 2, and 3 prices.
  

20      Q.  So the Southern California data would be associated
  

21   with the stabilization plan for Southern California?
  

22      A.  That's correct.
  

23      Q.  All right.  Did you compile this data?
  

24      A.  I did.
  

25      Q.  And you consider it to be an accurate representation of
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 1   this data with the exception noted in relation to the
  

 2   8 to 10 million pounds per month?
  

 3      A.  I do.
  

 4      Q.  And on what basis do you consider it to be reliable?
  

 5      A.  My experience in Milk Pooling compiling this type of
  

 6   information.
  

 7      Q.  Okay.  Data set N.  Could you please read the heading
  

 8   of this document into the record?
  

 9      A.  All right.  Right after I get my data set E that just
  

10   popped up out of nowhere.
  

11          Data set N.  Number of California Dairies by Herd Size,
  

12   by County, July of 2015, Grouped to Match as Closely as
  

13   Possible to Areas from the CDFA Hauling Survey.
  

14      Q.  And what is -- what does this data represent?
  

15      A.  This data represents the number of farms broken down by
  

16   herd sizes and by area.  If you look to the left, there is
  

17   titles that show various areas, the first area being
  

18   Humboldt-Del Norte, North Bay, South Bay.  Next area, Northern
  

19   Sacramento Valley.  You can read down and get those areas.  And
  

20   on the right hand side there's further definition of what those
  

21   areas are.
  

22          The next column shows the number of herds by size.  So
  

23   for example, at the top left, the number of 453 would indicate
  

24   that there 153 farms less than 500 cows in that
  

25   Humboldt-Del Norte, North Bay, South Bay Area.
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 1           Going across then, you have different herd sizes from
  

 2   500-999 cows; 1000 to 1999 cows; and over 2000 cows.
  

 3      Q.  Now, there's a note listed beneath the data.  Could you
  

 4   describe that note and its purpose?
  

 5      A.  Again, the CDFA hauling survey areas do not follow
  

 6   county lines, and the number of dairies by herd size from this
  

 7   data set is generated by county.  As a result, the counties
  

 8   were grouped into the different CDFA hauling survey areas
  

 9   according to their best fit.  The counties corresponding to
  

10   each area are listed above.
  

11          And again, I mentioned earlier, if you look on the top
  

12   right in bold is an area heading, and then underneath that
  

13   would be a list of counties that fall within that area.
  

14      Q.  Now, did you compile this data?
  

15      A.  I did over, I didn't compile it, but I did oversee and
  

16   I did look at it for, to make sure it was a reasonable number.
  

17      Q.  And what is the source of the data?
  

18      A.  The source of this is the CDFA Animal Health and Food
  

19   Safety Branch.  And the reason that we went to them for this
  

20   information is that as part of Dairy Marketing and Milk
  

21   Pooling, we don't collect information on herd sizes, we collect
  

22   volumes of milk produced.  And so a better source of this
  

23   information was the Animal Health Branch.  I was able to use
  

24   the milk pooling information that we generate each month to
  

25   kind of, to look at the information provided.  And based on
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 1   assumptions that we can make regarding herd production, this
  

 2   information does appear to be correct.
  

 3      Q.  So you could cross-reference the fact that some areas
  

 4   have larger herds and would, therefore, have larger production
  

 5   amounts?
  

 6      A.  Yes.
  

 7      Q.  And come to a conclusion that the herd size data
  

 8   conforms to type of milk production data that you have been
  

 9   involved in?
  

10      A.  Yes.
  

11      Q.  Do you have any additional reasons why you consider it
  

12   to be reliable?
  

13      A.  I do not.
  

14      Q.  Okay.  Exhibit O.  Could you read the heading of data
  

15   set O?
  

16      A.  Grade A Milk Used in Manufacturing Classes not Pooled,
  

17   January 2000 to June of 2015.
  

18      Q.  Before I ask you about the data itself, could you
  

19   briefly describe the concept of the milk not being pooled?
  

20      A.  So while in California minimum prices do apply to all
  

21   market milk, not all market milk revenue has to be pooled.  If
  

22   milk is under direct contract with a nonpool plant, while that
  

23   nonpool plant does have to pay at least the minimum grade,
  

24   class price for that milk -- again, it doesn't have to be
  

25   pooled.  So this document would show volumes of milk that were
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 1   under direct contract with a nonpool plant Grade A milk shipped
  

 2   into the nonpool plants, and therefore, not pooled.
  

 3      Q.  And what are manufacturing classes?
  

 4      A.  Manufacturing classes, primarily Class 4a and 4b, but
  

 5   also Class 3.
  

 6      Q.  And please elaborate on what the data in the five pages
  

 7   of this document represents?
  

 8      A.  So these five pages represent information from, by
  

 9   month, from January of 2010 to June of 2015.  It shows the
  

10   pounds of Grade A milk, Grade A fat, pound of Grade A solids,
  

11   with a footnote on the solids, we didn't start collecting the
  

12   solids number until we updated our computer system in 2008.  So
  

13   again, it shows the pounds of Grade A milk that moved into the
  

14   nonpool plants.  That revenue, any revenue generated by those
  

15   manufacturers is not in the pool.
  

16      Q.  There's also a double asterisk here about some data
  

17   being proprietary?
  

18      A.  There is.
  

19      Q.  What is that about?
  

20      A.  For that month, we apparently had so few nonpool plants
  

21   reporting, that we were not able to publish that number.
  

22      Q.  And lastly, what is Grade A milk?
  

23      A.  Grade A milk is milk that meets the definition of
  

24   market milk as defined in the California Food and Agriculture
  

25   Code.
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 1      Q.  Did you compile this data?
  

 2      A.  I supervised the compilation of this.
  

 3      Q.  And did you review it?
  

 4      A.  I did.
  

 5      Q.  And what was your conclusion?
  

 6      A.  It was correct.
  

 7      Q.  And why did you conclude it was correct?
  

 8      A.  Based on my years in pooling, I did have some questions
  

 9   on the data set and went back and reviewed the output with the
  

10   person that was pulling this together, and verified that the
  

11   numbers that were, the questions to me that were, in fact,
  

12   correct.
  

13      Q.  Data set P.  Please read the heading of data set P.
  

14      A.  Grade B Milk Used in Manufacturing Classes not Pooled,
  

15   January 2000 through June of 2015.
  

16      Q.  And what is Grade B milk?
  

17      A.  Grade B milk, also known as manufacturing milk, is milk
  

18   that is produced, for the purpose of this report, milk produced
  

19   in California that did not meet the definition of market milk.
  

20      Q.  And what is market milk used for primarily in relation
  

21   to the class utilization?
  

22      A.  Market milk can be used for any products.  It can be
  

23   used for fluid products, manufacturing products, anything and
  

24   everything.  Whereas Grade B milk is limited to use in
  

25   manufacturing products.  It's primarily used, most of it in
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 1   California is used in cheese, but there's also some that goes
  

 2   into butter and powder.
  

 3      Q.  Now, in terms of the data set forth in this document,
  

 4   can you provide some additional elaboration?
  

 5      A.  Again, the same, similar footnote on the solids not
  

 6   fat.  Again, we didn't put the solids not fat information on
  

 7   this through the pooling process until 2009.  As far as the
  

 8   numbers, they kind of speak for themselves.  You see some
  

 9   fluctuations from year to year as producers make selection to
  

10   either switch from Grade A to Grade B, and those selections
  

11   have to come on the first of the year, which is why you will
  

12   see large swings in between December and January of some years.
  

13      Q.  Did you compile this data?
  

14      A.  I oversaw the compilation of this.
  

15      Q.  And did you review it upon completion?
  

16      A.  I did.
  

17      Q.  And what was your conclusion?
  

18      A.  That it is accurate.
  

19      Q.  And on what basis do you consider it to be accurate?
  

20      A.  Based on my years in pooling, compiling and providing
  

21   this type of information.
  

22      Q.  Data set Q.  Please read the heading for data set Q.
  

23      A.  Pounds of Producer Milk and Quota for the Various
  

24   Hauling Regions by Month, January 2012 through June of 2015.
  

25      Q.  And there's a, I believe on number 1 here, a footnote

2638



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1   that appears at the end of the document on page 6.  Could you
  

 2   read that footnote and explain it?
  

 3      A.  Again, we made reference to the CDFA Milk Hauling
  

 4   Survey areas.  There are some areas that were designated for
  

 5   the purposes of the Milk Hauling Survey that we produce twice a
  

 6   year.  Those areas are listed or can be seen on a map that can
  

 7   be viewed at the website that's provided in that footnote.
  

 8      Q.  And just to read it for the benefit of people who may
  

 9   be watching, and all throughout USDA counsel, correct me if I
  

10   read, use the wrong web language --
  

11   http://www.cdfa.ca.gov/dairy/pdf/haul/2008/MilkMovementMap.pdf.
  

12           I lost my train of thought for a moment, did I ask you
  

13   to elaborate on the data in this document?
  

14      A.  My train left with yours.
  

15      Q.  Hopefully they are both going in the right direction.
  

16           I think we started with heading.
  

17       JUDGE CLIFTON:  I think not, because you wanted to get to
  

18   the footnote, so now going back.
  

19   BY MR. ESTES:
  

20      Q.  So let's address the data set itself.  What -- what is
  

21   contained in the data set?
  

22      A.  The data set shows the monthly pounds of milk fat and
  

23   solids not fat produced in each of the areas that are shown in
  

24   the column headed Hauling Region.  It also shows, of that milk,
  

25   how many pounds of the fat that were produced in that region
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 1   were allocated to quota, and how many pounds of the solids not
  

 2   fat that were produced in that region were allocated to the
  

 3   quota solids not fat.
  

 4      Q.  I see.  I don't think we addressed this subject
  

 5   earlier, so just for the purposes of completeness, what is
  

 6   solids not fat?
  

 7      A.  Milk is made up of many different substances, not just
  

 8   water.  You have fat, you have solids not fat, which include
  

 9   protein, lactose, ash, quite a number of other molecules in
  

10   there.
  

11           For pricing purposes in California, we price the milk
  

12   based on pounds of fat, and then the milk, excuse me, the
  

13   pounds of solids not fat.  So any solids that are in the fluid
  

14   that are not included in the fat pounds.  And then again, for
  

15   fluid carrier touched on earlier, we do price the fluid carrier
  

16   which is essentially the water in milk that is used in the
  

17   Class 1 price.
  

18      Q.  Is there anything more that we should know about the
  

19   data that is contained in this data set?
  

20      A.  No.
  

21      Q.  And did you compile this data set?
  

22      A.  I did.
  

23      Q.  And why do you consider it to be reliable?
  

24      A.  Based on the fact that I compiled it, I reviewed it, I
  

25   was doing it, and looked at it for reasonableness as I was
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 1   done.  And based on my years in milk pooling and compiling this
  

 2   type of information.
  

 3      Q.  Data set R.  Could you please read the heading for data
  

 4   set R?
  

 5      A.  Average Number of Market Milk Farms by Area with More
  

 6   than 315,000 Pounds of Milk Production Per Month, by Hauling
  

 7   Area, 2012 to 2015.
  

 8      Q.  And what does this data set convey?
  

 9      A.  This conveys the number of farms in each of the regions
  

10   that are shown in the column on the left that is titled Hauling
  

11   Area.  It shows the number of farms in each of those areas
  

12   that produces more than 315,000 pounds per month on an average
  

13   basis for each of the years indicated in the column heading.
  

14      Q.  And I would just note again that the map for the
  

15   hauling survey can be provided at the link that I described
  

16   earlier I believe in relation to the last data set?
  

17      A.  That's correct.
  

18      Q.  Did you compile this data?
  

19      A.  I did.
  

20      Q.  Why do you -- do you consider it to be an accurate
  

21   representation?
  

22      A.  I do.
  

23      Q.  Of the data?  And why do you consider it to be
  

24   accurate?
  

25      A.  Again, based on my years of experience in Milk Pooling

2641



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1   and I'm familiar with the information provided regarding the
  

 2   handler, excuse me, handler and producer location and volumes.
  

 3      Q.  Exhibit S.  Please read the heading of Exhibit S.
  

 4      A.  Exhibit S.  Bulk Milk from California Cooperatives
  

 5   Diverted to Out-of-State Plants, January 2000 through June of
  

 6   2015.
  

 7      Q.  What is bulk milk?
  

 8      A.  Bulk milk is milk that has not been diverted into a
  

 9   finished product and has not been put into a consumer-sized
  

10   package.
  

11      Q.  And what do you consider to be an out-of-state plant?
  

12      A.  Any plant that is not located in California.
  

13      Q.  What is the data presented in this data set?
  

14      A.  This shows diversions.  The term diversions means that
  

15   the milk has moved directly from a farm to a plant other than
  

16   the company that is contracting with the producer.  So in this
  

17   document, this is milk that was under contract or members of
  

18   the California Cooperative, the milk has been dispatched by a
  

19   Cooperative to an out-of-state plant.
  

20      Q.  And there are a couple of asterisks.  There's an
  

21   asterisk here that I think explains a lack of data in solids
  

22   not fat pounds section.  Could you read that footnote?
  

23      A.  Solids not fat pounds not collected prior to
  

24   September of 2008.
  

25      Q.  And is my assumption correct, does that asterisk
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 1   explain the absence of that information?
  

 2      A.  Yes, it does.
  

 3      Q.  Is there anything that you would like to add in
  

 4   relation to the data contained in this data set S?
  

 5      A.  No, there is not.
  

 6      Q.  Did you compile this data?
  

 7      A.  I oversaw the compilation of this one.
  

 8      Q.  And did you review the data?
  

 9      A.  I did.
  

10      Q.  And what was your conclusion?
  

11      A.  That it was accurate.
  

12      Q.  And why do you consider it to be accurate?
  

13      A.  Based on my years of experience in Milk Pooling and
  

14   reviewing the reports, compiling the information for
  

15   dissemination.
  

16      Q.  Data set T.  Please read the heading for this data set.
  

17      A.  California Handlers Reporting Production at Least One
  

18   Month of the Year.
  

19      Q.  Please describe the data set.
  

20      A.  This data set reports handlers by city for the years
  

21   2005 and the year 2015.  I queried our data set and looked for
  

22   any handler that reported any production during those two
  

23   years, and listed the name of anybody who reported production
  

24   and the city in which their plant was located.
  

25      Q.  And did you, from what I am hearing you say, you did
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 1   this personally?
  

 2      A.  I did.
  

 3      Q.  And do you consider it to be an accurate compilation of
  

 4   the information?
  

 5      A.  I do.
  

 6      Q.  And why do you consider it to be accurate?
  

 7      A.  Again, based on my years of experience in pooling,
  

 8   receiving reports, compiling information and disseminating it.
  

 9      Q.  Is it fair to say that you're probably pretty familiar
  

10   with many of these handlers and their locations?
  

11      A.  Yes.
  

12      Q.  Data set U.  Please read the heading.
  

13      A.  California Class 1 Sales Out-of-State, January 2000
  

14   through December 2014 in gallons.
  

15      Q.  And what is, what does this data set represent?
  

16      A.  That data set represents the pounds, excuse me, the
  

17   gallons of milk that processors in California reported as
  

18   having sold outside of the State of California.  And it is by
  

19   month, beginning with the month of January 2000 through
  

20   December 2014.
  

21      Q.  Now, there's a footnote 1 in the heading.  Please read
  

22   the footnote that is set forth on, at the bottom of page 4.
  

23      A.  Includes all whole, reduced fat, lowfat, and skim
  

24   market milk product sales.
  

25      Q.  And why has that footnote been included?
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 1      A.  This information is provided to the Dairy Marketing
  

 2   Branch Statistical Unit every month when all handlers report to
  

 3   the branch on their monthly statistical report.  And when they
  

 4   complete that report, there are various classifications of
  

 5   milk.  Included in those classifications is whole milk, reduced
  

 6   fat, lowfat, and skim milk.  So this footnote is simply to
  

 7   indicate which products were included in these numbers.
  

 8      Q.  Did you compile this data?
  

 9      A.  I did not.  I oversee, supervise the unit that does.
  

10      Q.  And did you review it?
  

11      A.  I did review it.
  

12      Q.  And what did you conclude from your review?
  

13      A.  It does look accurate.
  

14      Q.  And why did you reach that conclusion?
  

15      A.  In my time in Milk Pooling, again, I interacted a lot
  

16   with the Dairy Marketing Branch providing information, and
  

17   there have been instances where we, at that time, myself being
  

18   in Milk Pooling and Dairy Marketing, had to compare milk
  

19   pooling numbers, dairy marketing numbers, trying to make sure
  

20   that the numbers on the Class 1 sales as reported to Dairy
  

21   Marketing, were consistent with what was reported in milk
  

22   pooling.  And so during those reviews, I would, I looked at
  

23   those MSR's trying to find any discrepancies.  And so based on
  

24   my review of those MSR's during those times, these lock
  

25   accurate.
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 1      Q.  Data set V.  Please read the heading of data set V.
  

 2      A.  Bulk milk, skim, or cream transferred by Cooperatives
  

 3   to Out-of-State Plants, January 2000 to June of 2015.
  

 4      Q.  Is there anything about skim or cream being included in
  

 5   this data set that we should know?
  

 6      A.  This data, the request came in for bulk milk, skim, and
  

 7   cream or condensed skim transferred.  The way California treats
  

 8   condensed skim, we treat it as a finished product at the plant
  

 9   that manufactures that condensed.  And so we are able to break
  

10   that out of its plant makes condensed skim and ships it to an
  

11   out-of-state plant, we don't know that it left the state.  And
  

12   so the reason for this title was to show that it does not
  

13   include the condensed skim.
  

14      Q.  And what is the information conveyed in this data set?
  

15      A.  This conveys the amount of bulk milk, skim cream as
  

16   indicated in the title, that cooperative plants transferred to
  

17   out-of-state plants.  That transfer being a movement of product
  

18   from a plant in California to a plant outside of California.
  

19   So that term "transfer" differentiates this from the CDFA-S
  

20   which shows the diversions which would be branch to plant
  

21   movements of milk.
  

22      Q.  Now, there are, there's a couple of asterisks at the
  

23   conclusion of this data set on page 5.  One of them we have
  

24   already addressed, which is the data does not include condensed
  

25   skim.  But there is also this recurrent issue with solids not
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 1   fat pounds.  Could you read the first asterisk relating to
  

 2   solids not fat pounds?
  

 3      A.  Solids not fat pounds not collected prior to
  

 4   September of 2008.
  

 5      Q.  And that's the explanation for the lack of information
  

 6   in the data set?
  

 7      A.  That's correct.
  

 8      Q.  Where specified?
  

 9      A.  Correct.
  

10      Q.  Did you compile this data set?
  

11      A.  I oversaw the compilation of this one.
  

12      Q.  And did you review it?
  

13      A.  I did.
  

14      Q.  And what did you conclude upon your review?
  

15      A.  I concluded that it was an accurate and correct
  

16   representation of the data.
  

17      Q.  And on what did you base your conclusion?
  

18      A.  Again, based on my years in Milk Pooling, processing
  

19   reports, compiling information, providing information to the
  

20   industry.
  

21      Q.  Okay.  Data set W.  Please read the heading of data set
  

22   W.
  

23      A.  Bulk Proprietary Milk, Skim or Cream, Transferred to an
  

24   Out-of-State Plant, January 2001 through June of 2015.
  

25      Q.  Now, an earlier data set referred to bulk milk, and
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 1   this one refers to bulk proprietary milk.  Is there a
  

 2   difference?
  

 3      A.  I believe the earlier one referred to bulk milk from
  

 4   California Cooperatives.  This one differs in that it shows the
  

 5   amount of bulk milk transferred by plants that are not
  

 6   cooperatively owned, so they are owned by individual
  

 7   corporations or individuals or partnerships, so we refer to
  

 8   those at proprietary plants.  And it shows the same
  

 9   information, just the ownership of the shipper is proprietary
  

10   as opposed to cooperative.
  

11      Q.  And what information is conveyed in this data set?
  

12      A.  This represents the amount of milk skim or cream that
  

13   was transferred from a plant that was owned proprietary in
  

14   nature, transferred to an out-of-state plant.  Again,
  

15   out-of-state being a plant outside of California.
  

16      Q.  Did you compile the information?
  

17      A.  I oversaw the compilation of this.
  

18      Q.  And did you review this data set?
  

19      A.  I did.
  

20      Q.  And what did you conclude upon reviewing it?
  

21      A.  That it is accurate.  I would add a comment.  This is
  

22   only for pool plants.  If there are some milk skim or cream
  

23   that was moved from a nonpool plant to an out-of-state plant,
  

24   it is not reflected in this document.
  

25      Q.  Okay.  And why do you consider this compilation to be
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 1   accurate?
  

 2      A.  Again, based on my years in milk pooling and working
  

 3   with data.
  

 4      Q.  Data set X.  Please read the heading of data set X.
  

 5      A.  Bulk Milk Skim and Cream Received by California Pool
  

 6   Plant, Condensed Skim Reported at Skim Equivalent.
  

 7      Q.  What does this data set represent?
  

 8      A.  This data set, as with CDFA-Y and CDFA-Z, which are to
  

 9   follow, all have to do with bulk milk that was received in
  

10   California plants sourced from an out-of-state source.  It
  

11   breaks that receipt down by the source state.  So for January
  

12   1995 -- this data is from January of '95 to June of 2015 -- it
  

13   breaks it down by month.  For example, January 1995 there was a
  

14   total of 23,250,427 pounds of bulk milk imported into
  

15   California, and if you follow across on that month, you will
  

16   see under the individual county, or excuse me, individual
  

17   states, what state that milk originated from.
  

18      Q.  Okay.  And did you compile this information?
  

19      A.  I did.
  

20      Q.  And why do you consider it to be an accurate
  

21   representation?
  

22      A.  Based on my years of experience working with this
  

23   information and pulling it out for this report that we update
  

24   more regularly than I can remember.
  

25      Q.  I would just like to note, it's been brought to our
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 1   attention in terms of data set W, that it states Bulk
  

 2   Proprietary Milk, I believe it was the exhibit previous to this
  

 3   one?
  

 4      A.  Uh-huh.
  

 5      Q.  It states the timeframe of January 2001 to June 2015.
  

 6   I would just like to note for the record that it should state,
  

 7   I believe January 2000 to June 2015.
  

 8      A.  Yes, it should have.  My error.
  

 9      Q.  Please make note of it.  Data set Y.  Please read the
  

10   heading into the record.
  

11      A.  Bulk Milk Skim and Cream Received by California Pool
  

12   Plants, January of 2000 through June of 2015, Condensed Skim
  

13   Reported at Skim Equivalent.  This data set is exactly the same
  

14   as data set CDFA-X, the only difference is that this data
  

15   request or requested from 2000 through 2015, so it has five
  

16   less years of information on it than CDFA-X.
  

17      Q.  Is there any additional elaboration that you would like
  

18   to provide about this data set?
  

19      A.  No, there's not.
  

20      Q.  Did you compile this data set?
  

21      A.  I did.
  

22      Q.  And why do you consider it to be an accurate
  

23   representation of the data?
  

24      A.  Based on my experience in the Milk Pooling, collecting,
  

25   processing, disseminating of information.
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 1      Q.  Data set Z.  Please read the heading.
  

 2      A.  Classification of Bulk Milk Skim and Cream Received by
  

 3   California Pool Plants, Condensed Skim Reported as Skim
  

 4   Equivalent.
  

 5      Q.  And what does this -- what information does this data
  

 6   set convey?
  

 7      A.  This data set, as I mentioned earlier, is also,
  

 8   represents the milk it receives in California processing plants
  

 9   from out-of-state source.  What I have done here is show of
  

10   that milk that came into California plants, what class it was
  

11   allocated to for pool settlement purposes.
  

12          Essentially what we do is we credit the plants the same
  

13   amount that they are charged for that milk, so that there's no
  

14   pool obligation on this milk coming into California from
  

15   out-of-state.
  

16      Q.  And did you compile this data?
  

17      A.  I did.
  

18      Q.  And do you consider it to be accurate?
  

19      A.  I do.
  

20      Q.  And why do you consider it to be accurate?
  

21      A.  Again, based on my years in Milk Pooling, collecting
  

22   processing this information.
  

23      Q.  Data set AA.  Please read the heading.
  

24      A.  Average Market Price for the Transfer of Quota, August
  

25   1969 through September of 2015.
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 1      Q.  And what information does this data set convey?
  

 2      A.  We talked a little bit about quota earlier.  I
  

 3   mentioned that producers own quota, or some producers own
  

 4   quota.  Those producers that do own quota, own it based on how
  

 5   many pounds of fat and solids not fat quota they have.  That
  

 6   ownership is on a daily basis.  If they own quota, they also
  

 7   own production base to go with it.  That production base in
  

 8   pool quota can, and is, transferred between producers.
  

 9   Transfers occur every month and have since the beginning of
  

10   milk pooling.
  

11           This document shows the amount of milk, or excuse me,
  

12   the amount of quota that was transferred each month and the
  

13   average price for each of those transfers, as well as the
  

14   number of people that were selling, the number of people that
  

15   were buying.  And of those sales, how many of those occurred at
  

16   hundred percent.
  

17           I would also note that in the sales price, the sales
  

18   prices are split out between sales with cows and sales without
  

19   cows.  That used to be a bigger issue than it is today.  It
  

20   used to be that because of IRS rules, my understanding is that
  

21   there was incentive to shift, if somebody were to buy their
  

22   neighbor's operation and they bought cows, land, and/or quota,
  

23   IRS rules would encourage them to report more value on
  

24   depreciable assets, such as the buildings or equipment or cows,
  

25   and understate the value of their quota.  And so that's why we
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 1   initially started out reporting these sales differently, as
  

 2   with cows and without cows.
  

 3           Somewhere in the mid-'90's, IRS changed the rules so
  

 4   quota can be amortized so there's not the same incentive today
  

 5   that there was 30 years ago to move the value from one asset to
  

 6   the other.
  

 7      Q.  So just to be clear for the record, this is based upon
  

 8   your recollection, not upon any expertise in terms of IRS
  

 9   depreciation rules?
  

10      A.  No, that's correct.  I went off on that little rant to
  

11   indicate why we ever started reporting sales without cows as
  

12   opposed to with cows.
  

13      Q.  So let me say, you are providing the explanation
  

14   without substantiating the underlying basis?
  

15      A.  Yes.  I am not an IRS auditor, I'm not an IRS expert.
  

16   I think I said early on it was my understanding based on rumor
  

17   mill, not admissible as evidence, I assume.
  

18      Q.  So now that my interruption is over, is there anything
  

19   more that you would like to say about this data set?
  

20      A.  No.
  

21      Q.  Did you compile this data set?
  

22      A.  At certain times I did compile this when I was in Milk
  

23   Pooling.  More recently, I have not, but I did review it, and
  

24   it does appear to be accurate.
  

25      Q.  And why do you believe that?
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 1      A.  Based on my experience in Milk Pooling, and my time
  

 2   processing quota transfers and preparing this document during
  

 3   that time period.
  

 4      Q.  Data set AB.  Please read the heading.
  

 5      A.  Percent of Quota in Shipments for the month of
  

 6   June 2015.  This data set has the identical document for the
  

 7   years 1995, 2005, and June 2015.
  

 8      Q.  Other than the changes in processing format that
  

 9   reflect changes from DOS to Windows, is there anything
  

10   substantively different in this material?
  

11      A.  No, there's not.  And what this document shows is the
  

12   number of producers in five percent percentage increments,
  

13   showing how many producers in the -- that have no quota; how
  

14   many producers have 1 to 5 percent of their production covered
  

15   by quota; the number of producers producing between 11 and 15
  

16   percent of the quota, again, five percent increments going on
  

17   down to producers who produce 96 to, in some instances we have
  

18   producers that have more quota than they do production, so we
  

19   can show the number of producers in each of those categories
  

20   and the pounds of solids that they produce.  And of that solids
  

21   that they produced, how many pounds of that was allocated to
  

22   quota.
  

23      Q.  Now, did you compile this information?
  

24      A.  This is compiled, it's a report that's generated each
  

25   month out of our Dairy Accounting system.
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 1      Q.  And do you consider it to be accurate?
  

 2      A.  I do.
  

 3      Q.  And why is that?
  

 4      A.  I oversaw the building of this report when we converted
  

 5   from DOS, or excuse me, the old Kobalt system to the system we
  

 6   have now, and prior to that I interacted with the programmers
  

 7   that generated the other reports.  And from time to time I
  

 8   would verify the numbers that were coming out on this report to
  

 9   make sure that there wasn't anything gone astray on the
  

10   compilation of it.
  

11      Q.  I see.  So you don't have any reservations about this
  

12   document?
  

13      A.  No reservations.
  

14      Q.  Data set AC?
  

15       JUDGE CLIFTON:  Before you go there, this is Judge Clifton.
  

16   Mr. Shippelhoute, what does the column number and equalization
  

17   signify?  The last column of AB?
  

18       MR. SHIPPELHOUTE:  So producers again, when they own quota,
  

19   they also own production base.  The production base was based
  

20   on a historical time period, what the total production that a
  

21   farm had during that time period, and that was their total
  

22   production base -- you may need Mr. Schiek up here, we have a
  

23   wild fly -- so that was their production base.
  

24           They were also issued quota which was based on their
  

25   Class 1 usage.  A producer that is equalized is a producer who
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 1   has enough quota to cover at least 95 percent of his production
  

 2   base.  It a producer doesn't have sufficient quota to cover 95
  

 3   percent of their production base, they are unequalized.  That
  

 4   number is not relevant until such time that we might issue any
  

 5   additional quota, which we have not for about 15 years now.  So
  

 6   for pool accounting purposes, that number out on the right hand
  

 7   side numbered equalization, really is not all that important
  

 8   right now.
  

 9       JUDGE CLIFTON:  Thank you.
  

10   BY MR. ESTES:
  

11      Q.  So data set AC.  Please read the heading.
  

12      A.  Class 1 Pool Utilization Milk Fat, Solids not Fat,
  

13   Other Pool Statistics, August of 2015 and Annual 2014.
  

14      Q.  And what information is set forth in this data set?
  

15      A.  So this data request was for information relative to,
  

16   primarily to producer handlers.  In footnote, before I forget
  

17   to mention this, if anybody has printed this document for
  

18   August 2015 off of our website prior to yesterday, please go
  

19   back and print a new version, I found some errors in it
  

20   yesterday as I was reviewing some information.
  

21          Let's go back to the top.  This document, the top line,
  

22   shows the total pounds of milk that the four producer-handlers
  

23   in the state, their total Class 1 utilization.
  

24          The next line down, which is the next two, show the
  

25   pounds of milk that those four handlers exempted from the pool.
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 1   That milk was Class 1 milk and it was exempt because of the
  

 2   producer-handlers quota ownership.
  

 3           The fourth line down shows the total pooled Class 1
  

 4   utilization for the pool for the month of August.
  

 5           And then the next line down, total pool milk for the
  

 6   Month of August.  Not only that, we have daily quota pounds for
  

 7   the producer handlers, and then the daily quota pounds for the
  

 8   milk, or excuse me, for quota that was not exempt quota owned
  

 9   by those four producer handlers.
  

10           Next line down, daily pounds of pooled milk, pounds of
  

11   fat, pounds of solids.
  

12           The next section down from there simply shows the class
  

13   prices that were announced for Class 1 for pounds of fat,
  

14   solids not fat, and fluid carrier, then hundredweight price.
  

15           Further down we have January to December of 2014.  That
  

16   shows a number of pooled producers for December of 2014, the
  

17   number of handlers.  Handlers for this reporting purposes were
  

18   plants that actually processed producer milk or bulk milk into
  

19   a finished product.  Of those plants, there was 124 plants, 35
  

20   of those plants reported some Class 1 usage.  Of those 35, 14
  

21   reported buying some milk from outside of California, and four
  

22   of those were producer-handlers.
  

23           Next down, January to December 2014, total pounds of
  

24   solids not fat in the pool for the year, of that, excuse me,
  

25   next line, total pounds of milk produced by Cooperative
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 1   members.
  

 2           Next line down, pounds of producer-handler milk that
  

 3   was exempt from the pool.  Again, that would be based on the
  

 4   fact that it was Class 1 usage and covered by exempt pool
  

 5   quota.
  

 6           And the last line down, bulk non-California milk
  

 7   packaged in California, so that would be bulk milk that came
  

 8   into California and processed in California.
  

 9      Q.  And did you compile this information?
  

10      A.  I did not.  I supervised or oversaw and reviewed it
  

11   when it was done.
  

12      Q.  And do you consider it to be accurate?
  

13      A.  I do.
  

14      Q.  And why so?
  

15      A.  I reviewed the information, checked it for accuracy,
  

16   made a correction, and the rest of the information based on my
  

17   time in pooling, my experience, I believe it to be true and
  

18   correct.
  

19      Q.  Your Honor, with that, I believe we have gone through
  

20   all of the material presented in Exhibit 61, so we would ask
  

21   that it be entered into the record.
  

22      A.  I would like to, before we do that, make one additional
  

23   comment, I'm sorry, on AC this last document that we were
  

24   looking at.
  

25      Q.  Yes.
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 1      A.  There's a footnote down here, "Producer-handler, Type
  

 2   70, shall have its quota milk deducted from Class 1 usage, plus
  

 3   an additional 155 pounds of fat and 375 pounds solids not fat,
  

 4   before accounting to the pool.  The exemption is based upon the
  

 5   lesser of either herd production, Class 1 usage, or quota
  

 6   pounds."
  

 7          I would just point out that additional 150 pounds of
  

 8   fat and 375 pounds of fat that may be claimed, is conditional.
  

 9   If a producer-handler has sold some of their quota since 1978,
  

10   they do not get to claim that additional 150 pounds or 375
  

11   pounds.  One producer-handler has sold some quota, and
  

12   therefore, does not qualify for that additional exemption.
  

13      Q.  I believe you described the 375 was fat, but it's
  

14   solids not fat?
  

15      A.  375 should be solids not fat.  Thank you.
  

16      Q.  And with that, we would like to proceed to have it
  

17   introduced into the record.
  

18       JUDGE CLIFTON:  Does anyone wish to question the witness
  

19   before determining whether you have any objection to the
  

20   admission into evidence of Exhibit 61?  There is no one.  Is
  

21   there any objection to the admission into evidence of Exhibit
  

22   61?  There is none.  Exhibit 61 is admitted into evidence.
  

23            (Thereafter, Exhibit Number 61 was
  

24            received into evidence.)
  

25       MR. ESTES:  Your Honor?  If I may, we have one additional
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 1   item here that was brought to my attention this morning for
  

 2   introduction into the record that we would like to have
  

 3   introduced as Exhibit 62.  Do you have a copy of it?
  

 4       JUDGE CLIFTON:  I do.  I would like to take a 15-minute
  

 5   break and then address that, if we may.  We'll also address the
  

 6   missing page, and then the witness would be made available for
  

 7   cross.  So let's at this point, rest up.  Please be back and
  

 8   ready to go at 11:15.
  

 9       (Whereupon, a break was taken.)
  

10       JUDGE CLIFTON:  We are back on record at 11:20.  We resume
  

11   direct examination of Mr. Shippelhoute by Mr. Estes.
  

12           And Mr. Estes you had just called our attention to
  

13   Exhibit 62.
  

14       MR. ESTES:  Yes, that's correct.  I would like to proceed
  

15   to ask Mr. Shippelhoute about this document.
  

16       JUDGE CLIFTON:  You may.
  

17       MR. ESTES:  Thank you.
  

18   BY MR. ESTES:
  

19      Q.  Mr. Shippelhoute, do you have a document in front of
  

20   you that has a title Classification of Dairy Products?
  

21      A.  I do.
  

22      Q.  Could you briefly summarize this document?  I know
  

23   that's a little bit of a challenge, but if you could do that,
  

24   would be very help.
  

25      A.  This document lists a number of dairy products on one
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 1   column.  The next column shows what classification those dairy
  

 2   products fall into for pricing purposes.  For example,
  

 3   acidified Half-and-Half that's listed at the top of the column
  

 4   on the left, would be classified as a Class 1 product, as
  

 5   indicated by the numeral 1 in the classification column.
  

 6           Under the third column, off to the right, there are a
  

 7   number of text comments relative to the classifications.  Those
  

 8   text comments are indications that the products that they are
  

 9   pointing to or referring to, are products that while ordinarily
  

10   would fall into one classification, if they meet separate
  

11   criteria, they can fall into a separate classification.  So for
  

12   example, the top footnote if you will, that states, "These
  

13   products are assigned to Class 2 if packaged in pre-sterilized
  

14   containers and meet out-of-state requirements and sold outside
  

15   of California."
  

16           There's an arrow coming off of that box, pointing to
  

17   Half-and-Half.  That indicates if Half-and-Half is packaged to
  

18   meet the standards out-of-state, outside the state of
  

19   California, and are, in fact, sold outside of the State of
  

20   California, that Half-and-Half can be claimed as a Class 2
  

21   product by the processor, rather than Class 1.
  

22           Similarly, if you go on down then, there are four more
  

23   boxes that indicate when the products indicated on the left
  

24   column could be reclassified.  Again, if there's some that
  

25   could be reclassified, the rest could be reclassified from
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 1   Class 2 down to 4a when they are sold outside of the California
  

 2   or outside of the 48 contiguous states.
  

 3      Q.  Do you consider this classification of dairy products
  

 4   document to accurately represent the classification of these
  

 5   dairy products?
  

 6      A.  I do.  One more clarification, I'm sorry.  The four
  

 7   boxes I mentioned were on the first page of that document.  If
  

 8   you flip it over, there is a second page, there are three more
  

 9   footnote boxes, if you will, on that -- on that second page, as
  

10   well as additional products and their classifications.
  

11      Q.  So do you consider this to be an accurate
  

12   classification of products?
  

13      A.  I do.
  

14      Q.  And why do you have -- why do you believe that?
  

15      A.  In my time at Milk Pooling, handlers report -- let me
  

16   back up.  When handlers report to Milk Pooling, they report not
  

17   only the volume of milk that they receive and process, but they
  

18   also report what classification of product that they
  

19   manufacture in their plant fall into.
  

20          Often times handlers have questions relative to the
  

21   products they make and where they sold them to and what
  

22   classification they would fall into.  And so I was a part of
  

23   conversations within the branch, in determining when milk could
  

24   be classified, or what classification a product would fall
  

25   into.  And we often referred to this chart and reviewed it and
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 1   updated it from time to time as laws changed, so I am familiar
  

 2   with it and it is an accurate description.
  

 3      Q.  Your Honor, we would like to proceed to introduce this
  

 4   document into the record as Exhibit 62?
  

 5       JUDGE CLIFTON:  Is there anyone who would like to question
  

 6   the witness before determining whether you have any objection?
  

 7   There is no one.  Are there any objections to the admission
  

 8   into evidence of Exhibit 62?  There are none.  Exhibit 62 is
  

 9   admitted into evidence.
  

10            (Thereafter, Exhibit Number 62 was
  

11            received into evidence.)
  

12       JUDGE CLIFTON:  Did you have anything else, Mr. Estes, for
  

13   this witness?
  

14       MR. ESTES:  No, I do not.
  

15       JUDGE CLIFTON:  All right.  During the break, the
  

16   substitute pages or additional pages were passed around for the
  

17   document that is K.  I just want to make sure that the record
  

18   copies include all of the pages for Exhibit K.
  

19           Now, I would like to open proceeding for questions.
  

20   All of you know what the guidelines are.  This is about how the
  

21   data was compiled or any clarification as to the meaning of the
  

22   terms as we have had throughout from the witness, which has
  

23   been very helpful.  Who would like to begin?
  

24                        CROSS-EXAMINATION
  

25   BY MR. BESHORE:

2663



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1      Q.  Good morning, Mr. Shippelhoute.
  

 2      A.  Good morning.
  

 3      Q.  Marvin Beshore.
  

 4          First off, I just have a few questions, but I do want
  

 5   to thank you and your colleagues, Mr. Estes and Ms. Gates,
  

 6   Secretary Ross, everybody, for the work represented here and
  

 7   the effort to, the willingness to come down and participate as
  

 8   you have.  It's very much appreciated.
  

 9           Let me ask you a question that's on 62 first, or the
  

10   concerns 62 and ties to one of the other documents.  And that
  

11   is, how condensed skim is reflected or not reflected in the
  

12   data sets and with respect to how it's described in the
  

13   classification document here, 62, one of the foot text notes
  

14   states that, which goes around condensed here, if I'm reading
  

15   it right, "products must be assigned to the classification of
  

16   all usage when utilized in bulk by handlers, but are assigned
  

17   the 4a when sold to consumers."  And if I heard you right when
  

18   were you describing one of the exhibits relating to shipments
  

19   out-of-state, you said that condensed skim was not reflected
  

20   because it's a finished product.  So can you help me understand
  

21   how that all works?  Where it's reflected, where it's not here?
  

22      A.  Sure.  The documents that we were referencing earlier
  

23   were dealing with bulk products.  So bulk condensed skim could
  

24   be condensed skim that, again, is not been put into
  

25   consumer-sized package, when it is either used within a plant

2664



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1   to either four or five Class 1 product, cheese fat, whatever
  

 2   the case maybe, that condensed is reported at the plant that
  

 3   made the condensed, not necessarily the one that took the
  

 4   condensed one step further and put it into a fluid milk model
  

 5   or a cheese fat fortification, whatever the case maybe.  The
  

 6   condensing operation reported it based on the receiving plant's
  

 7   usage of that condensed skim.
  

 8          In this classification chart, this is referring to
  

 9   condensed skim that has been put into consumer-sized package,
  

10   in little cans, sweetened, whatever the case may be, if you put
  

11   it in consumer-sized package and sold to the consumer, then it
  

12   is considered 4a.
  

13      Q.  Okay.  So the condensed skim is recorded by the
  

14   condenser in terms of how he, to what -- to the customer's use
  

15   where he delivered it?
  

16      A.  That's correct.
  

17      Q.  Okay.  So is condensed skim, shipments out-of-state of
  

18   condensed skim, are they reflected on any of those tables that
  

19   showed either product either from Cooperative milk, either from
  

20   Cooperatives or proprietaries that went out-of-state?
  

21      A.  No, they are not.
  

22      Q.  So do I understand that basically those transactions
  

23   are just not tracked in the system, or is it just nobody
  

24   requests it?
  

25      A.  They are not tracked in the system.  That condensed
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 1   skim, if it was processed in a California plant, it is pooled
  

 2   and those pounds are included in the overall pool pounds based
  

 3   on the ultimate usage.  But the plant that is making that
  

 4   condensed skim does not show us a detailed item in their report
  

 5   that says here's how much condensed skim that we sent to X, Y,
  

 6   or Z, any plant, whether that plant is in California or outside
  

 7   California.
  

 8      Q.  Okay.  Thank you for that.  Now I would like to go to
  

 9   CDFA-C, which is the document titled Blend Prices by Month
  

10   Based on Regulated Minimum Prices.
  

11       JUDGE CLIFTON:  Mr. Beshore, when you are reading from the
  

12   document, you go very fast.  We're all looking at it, but
  

13   please remember the court reporter.
  

14       MR. BESHORE:  I will make an effort to do that.
  

15   BY MR. BESHORE:
  

16      Q.  So my question is, on CDFA-C, where the blend price was
  

17   calculated, in the footnote somewhere it says based on
  

18   utilization, I'm sorry.  Well, my question is, where you had
  

19   for Class 1 you have two regions, two Class 1 prices.  And for
  

20   many years at least, there are two prices for Class 2, and also
  

21   Class 3, I believe.  So my question is, in calculating the
  

22   blend price of CDFA-C, how were the multiple prices in the
  

23   classes factored in?
  

24      A.  When I compiled C, I used the pool prices as announced.
  

25   To get to the pool prices as announced, we calculated or
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 1   multiplied the usage reported by plants in Southern California
  

 2   by the Southern California class price.  The usage in Northern
  

 3   California by the, located in Northern California, by the
  

 4   Northern California class price.  And so we, in calculating
  

 5   pool or accumulated pool, we accumulate that revenue based on
  

 6   where it was actually processed.  We add that revenue to the
  

 7   pounds, and so at the end of the pool's calculation we had to
  

 8   divide revenue by pounds and get a weighted average, if you
  

 9   will, based on the fact that money going into the pool is based
  

10   on the locations of the plant processing it.
  

11      Q.  Okay.  And my understanding, I believe that someone in
  

12   our the group that I represent, the Cooperatives, requested the
  

13   pounds by region for Class 1, in Northern California or
  

14   Southern California, or by other subregions for Class 1, and my
  

15   understanding, if that's not published by the CDFA, not
  

16   available; is that correct?
  

17      A.  That's correct.  This, again, was based on money into
  

18   the pool, money out of the pool.
  

19      Q.  So we know the weighted average of the class values but
  

20   the geographic break down is not something that's available?
  

21      A.  That's correct.  It's not something that is captured
  

22   and stored in our system.
  

23      Q.  Okay.  Thank you.  Thank you very much for that.
  

24          Now, on CDFA-D, and I'm looking at page 9 which has
  

25   columns showing pounds and values related to fortification.
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 1          My question is, is the -- for condensed skim, is the
  

 2   allowance -- well, how is the allowance calculated -- the
  

 3   allowance column calculated there?  Is that simply the per
  

 4   pound allowance times the pounds shown or are there other
  

 5   elements in that calculation?
  

 6      A.  It's simply the pound of solids not fat used, pounds of
  

 7   solids not fat in condensed skim, used to fortify Class 1
  

 8   products, times the fortification allowance rate.
  

 9      Q.  Which is?
  

10      A.  I don't have it committed to memory.
  

11      Q.  987?
  

12      A.  987, if I were, whatever it comes with that it would be
  

13   close.
  

14      Q.  Thank you.  Turning to CDFA-M.  I'm interested in the
  

15   footnote which says, "excludes 8 million to 10 million pounds
  

16   per month of pooled producer-handler milk."  And I may have
  

17   missed it, probably did, but I don't quite understand what that
  

18   may involve.
  

19      A.  So what does that involve?  This report, as I was
  

20   compiling this information --
  

21       JUDGE CLIFTON:  I want to make sure I'm on the right one.
  

22   Which one do you want us on, Mr. Beshore?
  

23       MR. BESHORE:  CDFA-M.
  

24       JUDGE CLIFTON:  Okay.
  

25       MR. BESHORE:  And the footnote on the second, page 2 of
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 1   CDFA, that was what I was asking about.
  

 2       JUDGE CLIFTON:  Thank you.
  

 3       MR. SHIPPELHOUTE:  So as I was compiling this information
  

 4   and breaking it down into the different areas, and by
  

 5   qualifying versus non-qualifying, I was cross-referencing a
  

 6   total number that I came up with, with the total number on
  

 7   another report, just making sure that I was capturing all of
  

 8   the milk in the pool.  I was consistently off by 8 to 10
  

 9   million pounds.  I went digging through the numbers trying to
  

10   find where it was, and I was able to identify it was some
  

11   producer-handler milk that was included in the pool, that
  

12   because of the way it's reported and the way it's processed, I
  

13   wasn't able to query that and pull that out for inclusion in
  

14   there.  Each month I could go back and see that's where it was
  

15   coming from, but it was a bit of a challenge to pull that out.
  

16   BY MR. BESHORE:
  

17      Q.  So are those, like, exempt pounds to which
  

18   transportation allowance does not apply or is it some other?
  

19      A.  No, those are pounds that were pooled and so it would
  

20   apply.
  

21      Q.  But they were delivered to producer-handler plants?
  

22      A.  Yes.
  

23      Q.  Okay.  Thank you.  I would like you to go to CDFA-O,
  

24   please, which is titled Grade A milk.  Actually, that's not the
  

25   one I want, I'm sorry.  Yeah it is, actually.  Grade A milk and
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 1   manufacturing.  I'm looking Grade A milk.  I'm looking at
  

 2   Grade A milk not pooled.
  

 3      A.  That is O.
  

 4      Q.  This says Grade A milk for manufacturing.  Is there --
  

 5   is there Grade A milk not pooled that goes, that is produced in
  

 6   California, that goes to other than manufacturing uses?
  

 7      A.  Well, any plant that manufactures Class 1 or Class 2
  

 8   products -- footnote, mandatory Class 2 -- would have to be a
  

 9   pool plant.  The only other option would be Class 3, which is
  

10   nonpool.  Class 3 plants, none of those Class 3 plants buy milk
  

11   from independent shippers, and so -- could you read your
  

12   question again?
  

13      Q.  Well, what I'm -- let me just ask what I'm trying to
  

14   figure out.  There's been reference in the hearing to milk that
  

15   is produced in California that's delivered to Class 1 plants
  

16   outside of California, particularly potentially a plant in
  

17   Arizona.  Is that milk reflected on one of these tables or are
  

18   transactions of that sort, are they reflected, are they
  

19   captured on one of these?
  

20      A.  No, they are not.
  

21      Q.  Okay.  Okay.  So here's -- if we could turn to CDFA-T,
  

22   and I'm probably not finding what I was looking for on here.  I
  

23   thought I might ask.  There was a witness yesterday, I think
  

24   earlier this week from Organic Pastures.  And I see Organic
  

25   Pastures listed in 2005, but not on 2015.  And I certainly
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 1   understood him to be in operation today?
  

 2      A.  They are.
  

 3      Q.  Probably under a different name or something, I guess?
  

 4      A.  It is listed here as McAfee Farms.
  

 5      Q.  In 2015?
  

 6      A.  In 2015.
  

 7      Q.  I see it.  Thank you.  One other question.  This is
  

 8   from CDFA-R, which is titled, Average Number of Market Milk
  

 9   Farms by Area With More Than 315,000 Pounds of Milk Production
  

10   Per Month by Hauling Area, 2012 and 2015.
  

11          Question is, is there some setting, some significance
  

12   within the CDFA pooling or stabilization program of 315,000
  

13   pounds per month?
  

14      A.  No, that's no significance to us.  That was simply the
  

15   number that was provided to us in the data reports.
  

16      Q.  And this is, as well as certain other exhibits here,
  

17   are compiled by hauling area.  My understanding is that those
  

18   -- and you, the hauling area is, of course, are defined in the
  

19   footnotes are available.  Those areas are not identical to
  

20   marketing in stabilization plant areas; is that correct?
  

21      A.  They are not.
  

22      Q.  Are they -- are there any other areas that match up
  

23   with hauling areas that are defined in the programs?
  

24      A.  No.
  

25      Q.  So they are just areas that are identified for purposes
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 1   of collecting hauling data, I guess?
  

 2      A.  That's why we created them, that's correct.  The reason
  

 3   that we pulled so many of these data sets together using those,
  

 4   is because we were requested to do so.
  

 5      Q.  So the request asked for the data by hauling area?
  

 6      A.  Yes, it did.
  

 7      Q.  Okay.  Thank you very much, Mr. Shippelhoute.  I don't
  

 8   have any other questions at this time.
  

 9                        CROSS-EXAMINATION
  

10   BY MR. ENGLISH:
  

11      Q.  Chip English.
  

12          And Mr. Shippelhoute, let me start also with a real
  

13   thank you.  This was obviously a large task.  We appreciate
  

14   your work, the work in this case, and the work of Mr. Estes,
  

15   and we are grateful to have you here today.
  

16      A.  Thank you.
  

17      Q.  So thank you.
  

18          Let me start with just a couple confidentiality issues.
  

19   And just, we know how the rule works for Federal, I just want
  

20   to know what it is with respect to CDFA, so when we're looking
  

21   at it.
  

22      A.  An awful lot of our reports -- I'm sorry.
  

23      Q.  The issue is, at what point is information
  

24   confidential?  And just byway of reference, we know for Federal
  

25   Order purposes, for instance, if there's fewer than three
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 1   handlers, we do not provide, the information is not provided
  

 2   because by definition then somebody could figure that out.  So
  

 3   I just want to know what that definition is for your purpose.
  

 4      A.  Given that a number of our publications are published
  

 5   in partnership with USDA, we generally have just adopted that
  

 6   same definition, and rarely will you see us vary from that.
  

 7      Q.  Thank you.  Let me turn first, and all my questions
  

 8   will be with respect to Exhibit 61, and I note that going
  

 9   through with your comments and your counsel's questions, and
  

10   Judge Clifton's question about equalization, that I have thrown
  

11   away ten pieces of paper of questions.  I tried hard.
  

12          But if we can turn to Exhibit 61, Table H.  And that is
  

13   the Summary of Transportation Allowance and Credits for
  

14   January 2000 to June 2015.  And I have one question.  And that
  

15   is, all the allowance dollars are positive, and all the credit
  

16   dollars are negative.  Can you explain that?
  

17      A.  The transportation allowances are dollars paid out of
  

18   the pool to producers.  That is money that is deducted off the
  

19   top of the pool or taken out of the pool to finance that
  

20   transportation allowance system.  The credits are actually
  

21   defined -- the transportation allowances are defined in the
  

22   pool plan, so those are allowances to producers.
  

23          The credits are defined in the stabilization and
  

24   marketing plan, they are a credit against a handler's Class 1
  

25   price, if you will.  And so that's why we show them as a
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 1   negative, because they are credited to a handler.
  

 2      Q.  So in essence, the pool will be a little smaller for
  

 3   those credits than it otherwise would be without those credits?
  

 4      A.  That's correct.
  

 5      Q.  Turning now to Table S, which is S as in Sam -- the
  

 6   Bulk Milk from California Cooperatives Diverted to Out-of-State
  

 7   Plants, January 2000 to June 2015.
  

 8          I appreciate your having provided the definition of
  

 9   diverted.  So my first question is, if milk is diverted to an
  

10   out-of-state plant, is it still included in the California
  

11   pool?
  

12      A.  If it is diverted by a California Cooperative, no, it
  

13   is not.
  

14      Q.  And a second question is, in some of your materials you
  

15   discussed a slightly different issue with respect to milk
  

16   received at nonpool plants.  Would the price received at that
  

17   out-of-state plant be subject to California's minimum pricing?
  

18      A.  No, it would not.
  

19      Q.  Now, I note that, and I thought we asked, but if we
  

20   didn't I'll raise the issue -- there is, of course, you have
  

21   the bulk milk for California Cooperatives diverted to
  

22   out-of-state plants, and for transferred milk you have a table
  

23   for cooperatives and a separate table for proprietaries.  There
  

24   is no table for bulk milk diverted by proprietary handlers,
  

25   correct?
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 1      A.  There is not.
  

 2      Q.  Is that because that is subject to confidential data
  

 3   and therefore you couldn't respond, or that proprietary
  

 4   handlers can't divert, or what?
  

 5      A.  Proprietary handlers can divert, and they do divert.
  

 6   But yes, it's because of a proprietary reasons, we just
  

 7   couldn't release that.
  

 8       JUDGE CLIFTON:  Now, that's an interesting use of the word
  

 9   "proprietary" in two different contexts.
  

10   BY MR. ENGLISH:
  

11      Q.  Thank you, your Honor.
  

12          So what you meant, that private companies, other than
  

13   Cooperatives, which you defined as proprietary operators, you
  

14   could not report that data because of the confidentiality rules
  

15   that were discussed in the beginning of my examination,
  

16   correct?
  

17      A.  Yes.
  

18      Q.  Thank you?
  

19       JUDGE CLIFTON:  That are in place for proprietary reasons.
  

20       MR. ESTES:  Your Honor, if I may?
  

21       JUDGE CLIFTON:  Yes, Mr. Estes?
  

22       MR. ESTES:  From a legal standpoint we would consider such
  

23   information to be release of trade secret information, so under
  

24   the Public Records Act there is an exemption for the release of
  

25   information that would involve the disclosure of trade secrets.
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 1       MR. ENGLISH:  I appreciate that clarification, and we
  

 2   weren't seeking it.  I want to be clear, we are just wanting to
  

 3   know why it wasn't included.  We're not challenging the fact
  

 4   that it was not included.
  

 5       MR. ESTES:  No, I just want to make sure the record is
  

 6   clear in the sense that I think sometimes confusion can arise
  

 7   between the use of the word proprietary and the legal aspect of
  

 8   disclosure, which is that it must be considered a trade secret.
  

 9       MR. ENGLISH:  And I genuinely appreciate that clarification
  

10   and I know sometimes we are use shorthand here and it is very
  

11   helpful to have that, Mr. Estes.
  

12   BY MR. ENGLISH:
  

13      Q.  So turning now to Table V, as in Victor.  And that is
  

14   the bulk milk skim or cream transferred by cooperatives to
  

15   out-of-state plants.
  

16          Going back to my similar question -- well, first, let
  

17   me ask a predicate, because you said transfer, but I want to
  

18   get down sort of an enhanced definition.  To qualify for
  

19   transfer, does milk have to be physically received into a
  

20   California plant?  Now, I'm generally asking the question as to
  

21   Cooperatives or proprietary, has to be physically received or
  

22   can it simply a truck arrive on the property and then the truck
  

23   move?
  

24      A.  No, we don't acknowledge the drive-through.  It does
  

25   have to be offloaded at the plant and relocated.
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 1      Q.  Thank you.  So now having asked that predicate
  

 2   question, I think I know the answer.  That since the milk was
  

 3   received at a plant, does that mean that milk is pooled?
  

 4      A.  Yes.  Assuming that it arrived and it was received at a
  

 5   pool plant.
  

 6      Q.  Correct.  Yes, obviously, it's, but -- but Table V is
  

 7   milk, I think, that's received at a pool plant in order to
  

 8   qualify as transfer?
  

 9      A.  Not necessarily.  Some Cooperatives do own some nonpool
  

10   plants.
  

11      Q.  Would that volume have been revealed then as milk
  

12   received at nonpool plants in the earlier, in the earlier table
  

13   or not?
  

14      A.  Which earlier table are you referring to?
  

15      Q.  Well, I was hoping to short cut.
  

16      A.  Well, I'm not trying to be difficult.
  

17      Q.  I know you are not.  Table O.  Would that kind of
  

18   volume be in Table O or would that be different?
  

19      A.  There is no coop milk in Table O.
  

20      Q.  Okay.  All right.  That answers my question, thank you.
  

21   And going back to my question, if it's pooled, it must also
  

22   have been subject to the minimum price then, correct?
  

23      A.  The milk that is represented on D?
  

24      Q.  Yes.
  

25      A.  No.
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 1      Q.  No.  All right.  So all right.  Thank you.  So it's
  

 2   pooled but the price paid by the out-of-state plant is not
  

 3   regulated?
  

 4      A.  Correct.
  

 5      Q.  What about the Cooperative, when it imports the milk as
  

 6   having been transferred, is it subject to a minimum?  Is it
  

 7   subject to a minimum price based on ultimate use?
  

 8      A.  The Cooperative does account to the pool at the
  

 9   announced minimum price.  What they receive for it and what
  

10   they pay their individual producers is not regulated.
  

11      Q.  Thank you.  And going to Table W?
  

12      A.  I -- excuse me, let me footnote on that last comment.
  

13      Q.  Yes?
  

14      A.  They do not have to pay their members minimum.  If they
  

15   are receiving milk from nonmembers, then that would be
  

16   regulated.
  

17      Q.  Thank you.  Now, on Table W which is bulk proprietary
  

18   milk, skim or cream, transferred to on out-of-state plant.  Is
  

19   that milk going to be in the pool?
  

20      A.  Yes.
  

21      Q.  Okay.  And when that milk is sold to the operation
  

22   out-of-state, is it subject to a minimum price?
  

23      A.  No.  Nor do minimum prices apply if a proprietary plant
  

24   chose an entity into it.
  

25      Q.  So when a proprietary sells to what kind of entity in
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 1   this?  So but they are having to pay the minimum price; is that
  

 2   correct?
  

 3      A.  They have -- that's correct.  The proprietary plant
  

 4   receiving that milk from producers is obligated to the producer
  

 5   at the minimum price.  What they sell that, if they want to
  

 6   sell the bulk milk to anybody, we don't care what price they
  

 7   receive for it.
  

 8      Q.  I may have misunderstood that, so that's an important
  

 9   clarification.  Thank you.  Let me go to Table AC, if I may.
  

10   And I want to look at near the bottom under January, December,
  

11   2014, but the set above the very bottom where you have listed
  

12   "number of Class 1 handlers buying non-California milk."
  

13          Do you see that?
  

14      A.  I do.
  

15      Q.  Would that include handlers purchasing condensed skim
  

16   from out-of-state?
  

17      A.  It could, yes.  The condensed skim is reported at skim
  

18   equivalent.
  

19      Q.  So if all the purchasing is condensed skim, they would
  

20   be included in that number 14?
  

21      A.  Yes.
  

22      Q.  So finally, and this really is just, I couldn't figure
  

23   it out and I'm sure there is a very good explanation.  So I
  

24   want to look at Table AB, page 2, of 2005, and compare with a
  

25   comparison valid to CDFA-F, page 2.  So for the record,
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 1   CDFA-AB, page 2, is the State of California Department of Food
  

 2   and Agriculture Milk Pooling Branch percent of quota and
  

 3   shipment for the month on June 2005.  And under quota solids,
  

 4   I, my real question is, is that solids nonfat only or solids
  

 5   nonfat and butterfat for the middle column, which is quota
  

 6   solids?
  

 7      A.  Solids not fat.
  

 8      Q.  Okay.  That was my assumption.  So the total at the
  

 9   bottom for June 2005, 65,800,125, and back on Table F, page 2,
  

10   which is Annual California Milk Pool Production Quota Fat and
  

11   Solids Not Fat as Presented by Month.
  

12          If you look for 2005, '06, which is June, under quota
  

13   fat, I see, under quota S and F, I see 64,557,690.  And I was
  

14   just wondering, is this a rounding issue going on here or am I
  

15   making invalid comparison between F and AB?  I'm genuinely just
  

16   trying to understand for the record.  No other -- just trying
  

17   to --
  

18      A.  There could be -- I would have expected those to be
  

19   closer.  There are times when quota solids are owned by a
  

20   producer and for some reason that producer is in the process of
  

21   selling their quota, they don't have any production that month,
  

22   and so that quota would show up on this 120-17 report, but not
  

23   be included in the pool.  So that is a possible explanation
  

24   there.
  

25      Q.  Okay.  Thank you.  That really is all I have, and
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 1   again, very much appreciate your participation.
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. VETNE:
  

 4      Q.  John Vetne, representative for Hilmar Cheese Company.
  

 5           Mr. Shippelhoute, I join others in their thanks, and I
  

 6   want to add.  I want to thank CDFA for having an
  

 7   extraordinarily user-friendly website, where information can be
  

 8   found and tracked.  And I have done so for years.
  

 9           Mr. Beshore asked you some questions about condensed
  

10   skim sold in bulk out-of-state, and you indicated you do not
  

11   track it.  But nevertheless, it is included in the pool, that
  

12   volume of milk?
  

13      A.  That's correct.
  

14      Q.  Okay.  And it's classified by pool values based on what
  

15   the reporting handler, the Cooperative or proprietary
  

16   transferring, tells you it is used for at a receiving plant
  

17   out-of-state?
  

18      A.  That's correct.  And let me -- I said we do not track
  

19   that.  We don't keep -- we don't collect a separate line item
  

20   detail of that on a monthly basis, and therefore, we don't have
  

21   it stored in our data base for tracking purposes.  But when our
  

22   audit staff go out and perform a compliance audit at the plant
  

23   level, they do look at those sales out-of-state, and they will
  

24   get a certificate of usage for any out-of-state sales, whether
  

25   it be of condensed skim, bulk milk, cream, whatever the case
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 1   may be, and if the certificate of usage doesn't look
  

 2   reasonable, we may, by all means, will do whatever we can to
  

 3   verify the actual usage if it doesn't seem to be an
  

 4   unreasonable claim by the processor.
  

 5      Q.  Okay.  So for verification purposes, you rely on a
  

 6   representation contained in a document called Certificate of
  

 7   Usage, by the reporting handler as to the use of that milk at
  

 8   out-of-state receiving plants?
  

 9      A.  We don't rely solely on that.  We look at that
  

10   Certificate of Usage.  If they say this certificate is what we
  

11   are using to claim the classification for this product that we
  

12   sent out.  An example I can think of, many years ago, there was
  

13   a time when the Class 1 fat price was lower than the Class 3 or
  

14   Federal Order Class II price, a plant reported to us that they
  

15   sent some cream to an out-of-state processing plant to put in
  

16   Class 1.  Not likely you are going to be putting cream into a
  

17   Class 1 plant.  Usually Class 1 plants have excess cream.  So
  

18   the plant just so happened to have an ice cream plant on the
  

19   same property, and they were trying to claim the drive-through
  

20   option that Mr. English made reference to.
  

21          We disallowed that and reclassified that cream to
  

22   Class 3.  So no, we don't just simply take that Certificate of
  

23   Usage and say, good enough, we actually try and follow through.
  

24      Q.  Okay.  Thank you.  In response to Mr. English, you
  

25   indicated, and correct me if I'm wrong, that Cooperative
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 1   diversions of milk, transactions of milk from a farm to an
  

 2   out-of-state plant, is not included in the pool?  Did I
  

 3   understand that correctly?
  

 4      A.  That's correct.
  

 5      Q.  Okay.  Is there -- is there no option by which it may
  

 6   be included in the pool or is it automatically excluded?
  

 7      A.  I can't think of a reason.  Well, I can't think of a
  

 8   situation where it could be pooled.
  

 9      Q.  Okay.  And the same would be true for a proprietary
  

10   handler responsible for a milk supply that may direct some of
  

11   its shippers' milk be shipped from a farm in California to an
  

12   out-of-state vendor.  Same thing would happen, not pooled; is
  

13   that correct?
  

14      A.  Could you restate that?
  

15      Q.  Okay.  If it is not a Cooperative, same transaction --
  

16      A.  Okay.
  

17      Q.  California plant operator with an independent milk
  

18   supply directs some of that independent milk to go from a
  

19   California farm to an out-of-state buyer.  That also would not
  

20   be included?
  

21      A.  That milk is included in the pool.
  

22      Q.  It is included in?
  

23      A.  It is included in the pool.
  

24      Q.  For proprietary handlers?  Essentially the same
  

25   transaction in one case, another case not included?
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 1      A.  Correct.
  

 2      Q.  Okay.  And the proprietary handler does not have the
  

 3   option that might exist under federal law, I don't know if you
  

 4   are familiar, but Federal reports some diversion and some elect
  

 5   to include or not include it in your pool report.  In the
  

 6   California system, proprietary handler must include those
  

 7   diversions in a pool report correct?
  

 8      A.  Well, I am not qualified to compare the Federal Order,
  

 9   but --
  

10      Q.  In your order, it must be included?
  

11      A.  If the California company is moving that milk anywhere
  

12   under their own account, then the California company has to
  

13   account to the pool and it is regulated.
  

14      Q.  Okay.  But if the farmer on his or her own decides to
  

15   find a buyer out-of-state, that milk is not included in the
  

16   pool, correct?
  

17      A.  That's correct.
  

18      Q.  And is that milk included in the Exhibits for I, J --
  

19   no, J, K, and L, commercial milk production, and various
  

20   assembled commercial milk production in California data.
  

21      A.  Yes, it is.
  

22      Q.  And a slightly different use of milk that we have had
  

23   questions about here, but haven't had an answer to.  If milk
  

24   cannot find a home in California and ends up, say on a heifer
  

25   replacement farm as feed, can that be included in the
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 1   California pool in some circumstances?
  

 2      A.  Yes.
  

 3       MR. ESTES:  Your Honor.  If I may, I think the question --
  

 4       JUDGE CLIFTON:  Start again, Mr. Estes, because your mic
  

 5   wasn't on.
  

 6       MR. ESTES:  Your Honor, if I may.  I think the question is
  

 7   getting a little bit far afield from the data that's been
  

 8   presented, so I'm going to instruct the witness not to answer
  

 9   hypotheticals that are unrelated to the data, since it is an
  

10   admitted exhibit.
  

11       JUDGE CLIFTON:  And specifically you object to the last
  

12   question?
  

13       MR. ESTES:  Well, actually, I'm not objecting.  He hasn't
  

14   been authorized to answer questions of this kind today.  We
  

15   have -- we basically had to get authorization for the witness
  

16   to appear today from the Executive Office.  He's not authorized
  

17   to speak on these matters.
  

18       JUDGE CLIFTON:  Can you repeat that last question for me,
  

19   Mr. Vetne, so that I can determine whether it flows from the
  

20   data?
  

21       MR. VETNE:  Yes.  The question was whether milk that is
  

22   directed by a California handler, regulated handler, to, for
  

23   example, a heifer replacement farm, can be included in the
  

24   pool.  And my next question would be, you know, in what tables
  

25   would you find that kind of information?  Not the information

2685



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1   about heifer farm use, but where that volume would be included?
  

 2       JUDGE CLIFTON:  Mr. Estes, do you think that question
  

 3   fairly addresses data that we have been examining?
  

 4       MR. ESTES:  I don't have an issue with that.
  

 5       JUDGE CLIFTON:  All right.
  

 6       MR. SHIPPELHOUTE:  You could find that milk included in any
  

 7   of the tables where we show pool usage broken out by
  

 8   components.
  

 9   BY MR. VETNE:
  

10      Q.  And also classification, would that receive a
  

11   classification of use?
  

12      A.  It does.  You would not be able to see what
  

13   classification it was in, you wouldn't be able to pick that out
  

14   of the table.
  

15      Q.  Would it be included in the volume of the lowest price
  

16   class?
  

17      A.  I don't recall the answer to that right off hand.
  

18      Q.  Okay.  Now, again, I'm looking for where I might look
  

19   in the tables for something.  Section 801 and 802 of the
  

20   Pooling Plan use, a third category of milk, there's, we talked
  

21   about Grade A milk or market milk as it's called in California,
  

22   Grade B milk, and the third term is introduced there called
  

23   restricted use market milk.  Is milk in that category included
  

24   in volume data in Exhibit 61?
  

25      A.  It is, or could be.  In one of my answers I indicated
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 1   that the milk on that table would be any milk that did not meet
  

 2   market milk definition, so it could be in CDFA-P.
  

 3      Q.  Okay.
  

 4       JUDGE CLIFTON:  CDFA-P?
  

 5       MR. SHIPPELHOUTE:  P as in Paul.
  

 6       MR. VETNE:  CDFA Exhibit 61, Tab P.
  

 7       JUDGE CLIFTON:
  

 8   BY MR. VETNE:
  

 9      Q.  Is there a circumstance in which restricted use market
  

10   milk can be included in the pool?
  

11       MR. ESTES:  Again, he's not authorized to answer questions
  

12   of that kind.  He's not authorized to speculate upon when
  

13   certain types of milk could be included in the pool.  We're
  

14   talking about the pool as something different that the data set
  

15   that's been introduced today.
  

16       MR. VETNE:  Let me rephrase the question, your Honor, I
  

17   don't want to create angst.
  

18   BY MR. VETNE:
  

19      Q.  In the volume of milk by classification of use in your
  

20   data sets, does that include any volume that, in your process,
  

21   would be restricted-use market milk?
  

22      A.  The only milk that my numbers would have would be
  

23   market milk -- excuse me, the only -- my numbers where I am
  

24   representing pool pounds, would only include market milk.
  

25      Q.  Yes.  Okay.  Thank you.  I can't remember which tab it
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 1   is, the list of California plants with any production in any
  

 2   month.  Do you recall that?
  

 3      A.  Exhibit P?  Oh, yeah.  California Handlers.  T it is.
  

 4      Q.  Milk produced at least one month.  I just want to make
  

 5   sure we're not going to confuse the record with our use of
  

 6   terms.  In that exhibit, the word produced is synonymous with
  

 7   processed; am I correct?
  

 8      A.  I'm sorry, I don't see produced.
  

 9      Q.  California handlers reporting milk produced at least
  

10   one month of the year?
  

11      A.  Production.
  

12      Q.  Production, yes.  Production is synonymous with having
  

13   processed raw milk into something, correct?
  

14      A.  Correct.
  

15      Q.  Okay.  It doesn't mean specifically does not include
  

16   milk production as we would attribute to a farmer?
  

17      A.  Correct.
  

18      Q.  Maybe this was asked, but I just want to make sure I
  

19   have a note.  Tab X, X and Y, actually, bulk milk, skim and
  

20   cream received from out-of-state, that -- that those data sets
  

21   X and Y, include bulk milk received both from an out-of-state
  

22   farm as well as transfers from out-of-state plants, correct?
  

23      A.  It could.
  

24      Q.  Her aggregated there to the extent?
  

25      A.  We don't know when we receive the number, we just get a
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 1   number.
  

 2      Q.  Okay.  Oh, then I have a question about Tab H,
  

 3   transportation allowances.  You described this as the
  

 4   allowances as reflecting shipments that qualify for allowance,
  

 5   which you further described as to a plant where at least 50
  

 6   percent is Class 1, 2, and 3.
  

 7      A.  Correct.
  

 8      Q.  Okay.  If a producer's milk went to a plant that had 49
  

 9   percent Class 1, 2, and 3, would all of that producer's milk be
  

10   excluded from the data in Tab H, or would it be prorated so
  

11   that it came down to 50 percent?
  

12      A.  Our transportation allowance, milk moving into a plant
  

13   either qualifies in total or it doesn't qualify.
  

14      Q.  All or none.
  

15      A.  All or none.
  

16      Q.  Good.  I do understand it, then.  And also on
  

17   transportation allowances, so that our Eastern brethren
  

18   understand, it's referred in your system to as ranch-to-plant,
  

19   and that means the same as dairy farm to plant, correct?
  

20      A.  I know what I use the term ranch-to-plant for.  What
  

21   anybody else uses other terminology, it sounds right, but I
  

22   don't know.
  

23      Q.  The colloquialism in California refer to dairy farm
  

24   locations as ranches, correct?
  

25      A.  That's correct.
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 1      Q.  Thank you.
  

 2       JUDGE CLIFTON:  Dr. Schiek?
  

 3
  

 4                        CROSS-EXAMINATION
  

 5   BY DR. SCHIEK:
  

 6      Q.  Bill Schiek.
  

 7          Mr. Shippelhoute, I just have three, probably will be
  

 8   quick clarification questions.
  

 9      A.  I'll hold you to that.
  

10      Q.  Please do.  Please do.
  

11           Exhibit 61, CDFA-B, where you list commodity prices
  

12   used in California Class Price Formulas, I just want to clarify
  

13   that you have listed these commodity prices irrespective of
  

14   whether in that particular timeframe where they were listed,
  

15   they were actually listed in the formulas; is that correct?
  

16      A.  That's correct.
  

17      Q.  So for example, the Western dry whey prices from the
  

18   26th to the 25th, and the 26th to the 10th, may not have been
  

19   used during certain parts of this time?
  

20      A.  That's correct.  We list down so that if folks want to
  

21   go back and do some analysis using current formulas going
  

22   backwards.  They have the raw data to feed into the formulas.
  

23      Q.  Thank you, and that's helpful, I appreciate that.
  

24          CDFA, same exhibit, CDFA-O, Table O.  So this is titled
  

25   Grade A Milk Used in Manufacturing Classes, Not Pooled, and I
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 1   believe in your explanation you had mentioned that it's direct
  

 2   contract with a nonpool plant in Classes 4a and 4b, and
  

 3   possibly Class 3, if one of those plants, nonpool plants, was
  

 4   receiving Grade A milk from a Cooperative, would that milk be
  

 5   pooled?
  

 6      A.  It would be.
  

 7      Q.  Okay.  And I think lastly, CDFA Table P, P as in Peter,
  

 8   Grade B Milk Used in Manufacturing Classes, Not Pooled, and in,
  

 9   again, in your discussion you talked about the selection to
  

10   switch from Grade A to Grade B can only occur on the first of
  

11   the year, so I just want to make sure I fully understand that.
  

12   So when that election or selection is made, they can't shift
  

13   back to Grade A during that calendar year, can they?  They have
  

14   to wait until the next year; is that correct?
  

15      A.  That's correct.
  

16      Q.  Okay.  Thank you.  That's all the questions I have.
  

17                        CROSS-EXAMINATION
  

18   BY MR. VLAHOS:
  

19      Q.  John Vlahos.
  

20          I have a few questions, Mr. Shippelhoute, but decline
  

21   for purposes of self-protection to specify the number, so have
  

22   some leeway there.
  

23           First, in your testimony you refer to market milk,
  

24   Grade A milk, and manufacturing milk, and I think we need some
  

25   clarification so the record is clear.  In California, there is
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 1   a thing called marketing milk, as shown in your tables,
  

 2   correct?
  

 3      A.  There is.
  

 4      Q.  And is that exactly the equivalent to Grade A milk?
  

 5      A.  For the purposes of my discussion here today, yes.
  

 6   Technically, no.  And I say that because lawyers in the crowd
  

 7   want to go to Food Man, Co., and do a search for Grade A milk,
  

 8   there is a Code Section in there that defines Grade A milk, and
  

 9   it is a subset of something else.  So from, again, the purpose
  

10   of my discussion I used Grade A interactively with the term
  

11   market milk.
  

12      Q.  And those are the terms used in the Stabilization
  

13   Marketing Act, Chapter 2, and in the Pooling Act, Chapter 3, as
  

14   I understand it?
  

15      A.  Yes.
  

16      Q.  Now, I think in your testimony you had indicated that
  

17   market milk that's used for Class 1 must be pooled.
  

18      A.  Yes.
  

19      Q.  Does that include, also include certain what they call
  

20   mandatory Class 2 products?
  

21      A.  Mandatory Class 2, any plant that manufactures a
  

22   mandatory Class 2 product, must be pooled at a pool plant as
  

23   well.
  

24      Q.  Okay.  Now, by use of your table in Exhibit 62, can you
  

25   identify what the mandatory Class 2 products are?
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 1      A.  I would say, well, all of the Class 2 products except
  

 2   for eggnog.
  

 3      Q.  So eggnog is the only one that isn't mandatory?
  

 4      A.  Yes.
  

 5      Q.  Thank you.  You referred to in your Table I of
  

 6   Exhibit 61 to market whey in terms of quota adjusters.  I, for
  

 7   one, have never been completely clear about those.  Could you
  

 8   explain what they are and why?
  

 9      A.  You know, I don't want to go too far off of the path.
  

10       MR. ESTES:  Your Honor, if I may?  My understanding is the
  

11   regional quota adjusters are set forth under the Stabilization
  

12   of the Pool Plan, aren't they?
  

13       MR. SHIPPELHOUTE:  The regional quota adjusters are defined
  

14   in the pool plan for market milk.  The origin of those --
  

15       MR. ESTES:  Well, just, the question was that he didn't
  

16   understand them.  So if they are not understood, then I would
  

17   just direct Mr. Vlahos to the appropriate references.
  

18       MR. VLAHOS:  Sure.  Mr. Shippelhoute was about to say the
  

19   origin, that's all I wanted to know.
  

20       MR. SHIPPELHOUTE:  So on our web page there is quite a
  

21   number of documents out there, historical documents, and the
  

22   regional quota adjusters came about in 1981 or '82, when we
  

23   transitioned from one milk, one method of encouraging milk to
  

24   do the higher class to the current system of transportation
  

25   allowances in RQA's.  I would just refer you to the historical

2693



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1   document where there's quite a bit of discussion of how we
  

 2   transitioned from one system to the other, and there's some
  

 3   discussion of regional price adjusters in there, and I would
  

 4   kind of let that document kind of speak for itself.
  

 5   BY MR. VLAHOS:
  

 6      Q.  Thank you very much.  And finally, going again to
  

 7   Table H of Exhibit 61, Transportation Allowances they found in
  

 8   the Stabilization and Marketing Act?
  

 9      A.  No.  The Transportation Allowances are found in the
  

10   pool plant or market milk.
  

11      Q.  And what about the credits?
  

12      A.  They are in the stabilization and marketing plans.
  

13      Q.  I think you explained in your direct testimony that the
  

14   allowances, ranch-to-plant, and that is an allowance that is
  

15   paid to the to the ranch.
  

16      A.  Correct.
  

17      Q.  And that comes out of the pool, right?
  

18      A.  Correct.
  

19      Q.  So the cost of that, then, is a reduction of the pool
  

20   that was in their own cost and shared by everybody in the pool?
  

21      A.  Correct.  So if the cost of the transportation
  

22   allowance goes up in a given month, then the announced pool
  

23   price goes down.
  

24      Q.  So any blend price that sells from also goes down?
  

25      A.  Yes.
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 1      Q.  And what about credits?
  

 2      A.  What about them?
  

 3      Q.  Well, credits -- good point.  Credits are a, as you
  

 4   explained it, paid for plant-to-plant transfers, correct?
  

 5      A.  Correct.
  

 6      Q.  And those are all of the negative numbers you referred
  

 7   to?  What effect do they have in the pool, then?
  

 8      A.  Similar to transportation allowance, as the cost of the
  

 9   transportation credits go up, the pool, announced pool prices,
  

10   go down.
  

11          The distinction between the credits and the allowances
  

12   is that the allowances are paid out to producers, so the total
  

13   money paid out to the overall producer pool doesn't change with
  

14   the allowances.  Whereas with the credits, the credits are paid
  

15   to the manufacturer and so the higher the credit out of the
  

16   pool, the less money to the overall producer community.
  

17      Q.  Thank you very much.
  

18       JUDGE CLIFTON:  Mr. Shippelhoute, I would like you to look
  

19   at Exhibit 62, and just help me understand if there's a
  

20   distinction between fat-free and skim.  I don't see the word
  

21   skim in this classification, but we use it.
  

22       MR. SHIPPELHOUTE:  In some product definitions it does
  

23   specifically mention maybe flavored or low fat.  So your
  

24   question is, is there a distinction here for this table, I
  

25   don't see that distinction made in any of the products.
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 1           With UHT, ultra high temperature products, if you go to
  

 2   page 2, there is some reference to whole, lowfat, and fat-free,
  

 3   as there are gallon of frozen.  And you will note that even
  

 4   though that distinction is there, all fluid flavored milk, for
  

 5   example, on the top line, whether it be whole, lowfat, or
  

 6   fat-free, is Class 1.
  

 7       JUDGE CLIFTON:  For my purposes, I could regard as
  

 8   equivalent fat-free, nonfat, and skim?
  

 9       MR. SHIPPELHOUTE:  Yes.
  

10       JUDGE CLIFTON:  And as I look at, again, Exhibit 62, and I
  

11   notice that fluid milk products can include both reduced fat
  

12   and lowfat, is there any distinction between those terms?
  

13       MR. SHIPPELHOUTE:  The percentage of fat in those products,
  

14   and while I don't know those definitions specifically, I know
  

15   there is a difference between, say, milk that contains two
  

16   percent fat versus one percent fat in the bottle.  And so it's
  

17   a reference to that.  Again, I don't know those definitions
  

18   well enough to say exactly which one is which.
  

19       MR. ESTES:  Your Honor, if I just may --
  

20       JUDGE CLIFTON:  Mr. Estes?
  

21       MR. ESTES:  -- comment briefly.  I believe your question is
  

22   getting to some milk composition issues, which are more within
  

23   the purview of Milk Dairy Food and Safety Branch than they are
  

24   with the Dairy Marketing and Milk Pooling.
  

25       JUDGE CLIFTON:  Thank you.  And then I would like to go to
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 1   Exhibit 61, Table AA.  Help me understand the column that says
  

 2   Number of Sales at 100 Percent.
  

 3       MR. SHIPPELHOUTE:  So when a producer sells their quota, or
  

 4   sells some quota, they don't have to sell all that they own,
  

 5   but if they do sell all of it in a given month, then that is
  

 6   considered a hundred percent sale.  And so, for example, the
  

 7   first month on AA, 1969, August, of those transfers, of the
  

 8   sellers, there were 23 sellers in August of '69, 19 of those
  

 9   sellers sold all of the quota that they owned.
  

10       JUDGE CLIFTON:  In the same month?
  

11       MR. SHIPPELHOUTE:  In the same month.
  

12       JUDGE CLIFTON:  My last question relates to Table T.  And I
  

13   love this table which could have solved a lot of our spelling
  

14   problems all through two and a half weeks.  Would you spell
  

15   into the record Stremicks Heritage Foods?
  

16       MR. SHIPPELHOUTE:  So you are assuming that my spelling is
  

17   correct on this document?
  

18       JUDGE CLIFTON:  I am.
  

19       MR. SHIPPELHOUTE:  Stremicks is spelled on my document,
  

20   S-T-R-E-M-I-C-K-S.
  

21       JUDGE CLIFTON:  Thank you.  Who else has questions?
  

22   Ms. Hancock, why don't you go before Mr. Francis?
  

23                        CROSS-EXAMINATION
  

24   BY MS. HANCOCK:
  

25      Q.  Nicole Hancock.
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 1          Can we turn on Exhibit 61, turn to Table C.  This is
  

 2   the blend price by month.
  

 3      A.  Got it.
  

 4      Q.  Can you tell me again what blend price includes?  Is
  

 5   that the total pool or is that some adjusted amount?
  

 6      A.  This is based on the total pool, the pay out to the
  

 7   producers.  It was based on the announced prices on the pool.
  

 8      Q.  And are the quota prices or the Class 1 prices included
  

 9   in that as well, or is that an amount after the quota has been
  

10   paid out?
  

11      A.  So the quota price, all the pool prices under our
  

12   current system, include some Class 1 revenue.  So Class 1
  

13   revenue would be included in the quota price, as well as a base
  

14   price, as well as the overbase price.  The price that I used to
  

15   generate this document is the weighted average price coming out
  

16   of the pool, so it would be a weighted average on the quota
  

17   base and overbase prices.
  

18      Q.  Okay.  So does that mean that you have already taken
  

19   the Class 1 quota prices out and you are looking at what was
  

20   left?
  

21      A.  First, Class 1 and quota, your use of Class 1 and quota
  

22   are correct.  There is Class 1 and then there is quota, they
  

23   are not the same.  Well, they may be, given your client.  Let
  

24   me make sure I understand your question.
  

25          Are you asking if it's the 4 PD handler Class 1 exempt
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 1   quota is deducted?
  

 2      Q.  Well, let's clarify that.  So there is no PD exempt
  

 3   quota that would be even factored into this credits, correct?
  

 4      A.  That's correct.
  

 5      Q.  And then there is regular quota that would be Class 1
  

 6   quota?
  

 7      A.  No.
  

 8      Q.  That's not factored into this price either?
  

 9      A.  Quota is not Class 1.
  

10      Q.  Okay.  So, sorry.  So then there's, is quota, is
  

11   regular quota factored into this price?
  

12      A.  The revenue that's being paid out to the quota is
  

13   included in this price, yes.
  

14      Q.  Some of these are already answered.  Let me see if I
  

15   can skip ahead.
  

16          If you look at Table H in Exhibit 61, this is back on
  

17   the transportation allowances.
  

18      A.  Okay.
  

19      Q.  I just want to be clear.  For s producer-handler such
  

20   as my clients who hold exempt quota, they would never qualify
  

21   for any transportation allowances or credits.  Is that your
  

22   understanding?
  

23      A.  Their exempt milk can never qualify for transportation
  

24   allowance.
  

25      Q.  But any regular quota that they hold, or other
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 1   production, could qualify?
  

 2      A.  Yes, it could, assuming that their plant was in a
  

 3   deficit area.  You do have some clients whose plants are not,
  

 4   and therefore, would not qualify for transportation allowances.
  

 5      Q.  Right.  So regular quota or any other production, it
  

 6   would still have to meet the other transportation allowance
  

 7   criteria?
  

 8      A.  Yes.
  

 9      Q.  Okay.  If you look at Exhibit K, or Table K in
  

10   Exhibit 61.  This is the commercial production of all milk in
  

11   California by county, by month, in pounds, for various years
  

12   identified throughout that chart.
  

13      A.  Yes.
  

14      Q.  Would this table include any out-of-state production?
  

15      A.  No, it would not.
  

16      Q.  Any in-state production that would fall into exempt
  

17   quota would be included, though?
  

18      A.  Yes, it would.
  

19      Q.  If you turn to Exhibit 61, Table X.  So this is the
  

20   out-of-state production received by an in-state handler; is
  

21   that right?
  

22      A.  Yes.
  

23      Q.  And this milk is not currently calculated in your pool
  

24   in California?
  

25      A.  The milk pounds are not included in our pool, nor is
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 1   the revenue.  The reason I answered that, you said is it
  

 2   computed.  That is reported to us and it goes through our
  

 3   system and it goes through the computations, that at the end of
  

 4   all those computations, it gets kicked out or left out of the
  

 5   pool.
  

 6      Q.  If we look at Exhibit 61, Table AC, on the last page of
  

 7   the exhibit.  And you said that you had made a correction from
  

 8   what had been originally posted onto the CDFA website, to what
  

 9   was then corrected as of yesterday.  Can you tell me what
  

10   number changed on there just so I make sure I have the correct
  

11   version?
  

12      A.  The daily pounds of fat for producer-handler, that
  

13   stayed the same.  It was the regular quota pounds for fat and
  

14   solids not fat that was corrected.
  

15      Q.  So the regular quota, daily pounds of fat, should be
  

16   909,196.87?
  

17      A.  Yes.
  

18      Q.  And for the daily pounds of solid nonfat regular quota
  

19   should be 2,215,977.26?
  

20      A.  Yes.
  

21      Q.  Okay.  And when you were walking through this chart
  

22   with your counsel, I thought I heard you say the daily fat, the
  

23   daily pounds of fat and solid nonfat for regular quota was what
  

24   was held by the producer-handlers.  But --
  

25      A.  If I said that, and I won't deny I said that, but if I

2701



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1   did say that, that was not correct.
  

 2      Q.  Okay.  So it's correct that what you have reported for
  

 3   daily pounds of fat and solid nonfat for regular quota is the
  

 4   total regular quota for all of your producers?
  

 5      A.  Correct.
  

 6      Q.  Okay.  And then, so if I look at and I compare, well
  

 7   let me back up for one second.  Why do you have it broken down
  

 8   into fats and solids nonfat?
  

 9      A.  Because the Legislature said to do it that way.
  

10      Q.  But the numbers aren't in proportion to one another.
  

11   So, for example, the producer-handler quota fat, isn't the same
  

12   percentage as if I compare the relationship between the fat of
  

13   producer-handler quota and regular quota, compared to the solid
  

14   nonfat percentages, to regular quota.
  

15          Do you understand what I'm saying?
  

16      A.  Yes, I do.
  

17      Q.  Okay.  Can you help me understand why those
  

18   relationships are not equal?
  

19      A.  Some people milk Jerseys, some milk Holsteins.  Let me
  

20   elaborate on that.  When quota was initially issued, it was
  

21   issued based on an individual's historical production base and
  

22   their Class 1 usage.  And if we look at their historic fat and
  

23   solids not fat, so that back to that one Jersey versus
  

24   Holstein.  And if you have a Jersey herd, your ratio between
  

25   your fat and solids not fat was different than a Holstein herd.
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 1   Your quota that you received was based on your ratio.  And so
  

 2   for whatever reason, the quota that these four
  

 3   producer-handlers have accumulated over the years has a
  

 4   different ratio than the others.  And again, it is all based on
  

 5   who initially received the quota and what kind of milk they had
  

 6   and how much they had.  It doesn't surprise me that there's a
  

 7   difference.
  

 8      Q.  And the CDFA tracks the volumes that were acquired from
  

 9   all the way back to the end, back to the origination of the
  

10   quota system; is that right?
  

11      A.  Yes.
  

12      Q.  And so it was back, it was based on the historical
  

13   production and sales all the way back to 1967?
  

14      A.  Most of it.  And there's been some quota that was
  

15   issued subsequent to '67, but the majority was some of the
  

16   original issued quota.
  

17       MR. ESTES:  Your Honor, if I may?
  

18       JUDGE CLIFTON:  Start again, Mr. Estes, your mic wasn't on.
  

19       MR. ESTES:  Yes, your Honor, if I may.  As Mr. Shippelhoute
  

20   eluded to earlier on another issue, there's an extensive amount
  

21   of historical information available, I believe, on the CDFA
  

22   website that discusses the origination of quota as evolutional
  

23   to time.
  

24       JUDGE CLIFTON:  Thank you, Mr. Estes, that's very helpful,
  

25   too.
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 1   BY MS. HANCOCK:
  

 2      Q.  Under, still staying with Exhibit 61, Table AC.  Under
  

 3   the last section that's titled January through December 2014,
  

 4   and you have it starts with a calculation of total pounds based
  

 5   upon solid nonfat, and there's numbers in there.  The next line
  

 6   down says, Total Cooperative Pounds (Product).
  

 7          Why is it that that is broken down just by product and
  

 8   not by the fats and solid not fats?
  

 9      A.  Because that's the way it was requested, or at least
  

10   that's the way we understood the request.
  

11      Q.  And then under the next line item, Producer Handler
  

12   Option 70 Pounds Exempt.  We have also had testimony on the
  

13   Option 66 Producer-Handlers.  Do you have any Option 66
  

14   producer-handlers?
  

15      A.  There are two.
  

16      Q.  Okay.  And is it not on here just because it wasn't
  

17   requested?
  

18      A.  That's correct.
  

19      Q.  But that Option 70 producer-handlers, that would be
  

20   what you understand is the four producer-handlers that I
  

21   represent?
  

22      A.  Yes.
  

23      Q.  Okay.  And that's the total calculations of what you
  

24   calculate as their exempt quota?
  

25      A.  On the, which number are you referring to?  The
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 1   243,733,051 line?
  

 2      Q.  That's correct, under product.
  

 3      A.  So that's the total pounds that they had exempt based
  

 4   not only on the actual quota that they owned, but also the
  

 5   additional 150 pounds of fat and 375 pounds of solids not fat
  

 6   that they could qualify for.
  

 7      Q.  The three of the four would qualify for?
  

 8      A.  Yes.
  

 9      Q.  Okay.  And I just want to make sure, and then in
  

10   addition, if they hold regular quota, that is, that just gets
  

11   calculate under what we have seen in Exhibit 61 is just your
  

12   normal quota calculations?
  

13      A.  Yes.
  

14      Q.  And then the bulk non-California milk packaged in
  

15   California, is that the volume for out-of-state milk?
  

16      A.  I'm sorry, one more time?
  

17      Q.  Under four line item, under that same section.
  

18      A.  Yes.  That's the bulk milk that was received from
  

19   outside of California that was packaged in California.
  

20      Q.  Okay.  So when you said yes, you mean yes it is
  

21   out-of-state?
  

22      A.  Yes, it did originate from out-of-state.
  

23      Q.  Okay.  And then under your asterisk, just so I'm clear,
  

24   there's list asterisks that says, and it refers back to at the
  

25   top, Total Producer-Handler Class 1 Pool Utilization, and then
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 1   it is also at the end of the section titled Total
  

 2   Producer-Handler Exempt Class 1 Utilization-Quota.
  

 3          In there, for the asterisk it says, Producer-Handler
  

 4   Type 70 shall have its quota milk deducted.  When you say it
  

 5   quota milk deducted, are you referring to exempt quota?
  

 6      A.  Yes.
  

 7      Q.  Okay.  So not all of its quota, just the exempt quota
  

 8   deducted?
  

 9      A.  Correct.
  

10      Q.  Okay.  That's all I have.  Thank you.
  

11                        CROSS-EXAMINATION
  

12   BY MS. REED:
  

13      Q.  Mr. Shippelhoute, Kristine Reed with Select Milk
  

14   Producers.  Thank you for being so patient and cooperative with
  

15   our many questions.  I promise when I get up, you are very
  

16   close to the end.
  

17          Okay.  Just drawing your attention to Table J.  My
  

18   questions are fairly broad and mostly stem from the fact that
  

19   I'm not that familiar with how and when CDFA reports its data.
  

20   So in J, this is Commercial Production Milk and Milk Fat by
  

21   Counties and District, California, and you started with 1980,
  

22   and then we have five-year increments through 2010.  Is the
  

23   data in each of those pages a snapshot for that particular year
  

24   as opposed to the five years prior?
  

25      A.  It's a one-year snapshot.
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 1      Q.  Okay.  So if I wanted to, obviously we're still in
  

 2   2015, I think you mentioned it's California Dairies Specific
  

 3   Annual that publishes this.  When might the 2015 data, when is
  

 4   that publicly available?
  

 5      A.  The monthly information through August is already
  

 6   available.
  

 7      Q.  Okay.
  

 8      A.  So you could get, again, the month-by-month through
  

 9   August.  It would not be in a location titled California Dairy
  

10   Specific Annual, but it is available on our website.
  

11      Q.  Okay.  So, and then for the annual, is the data then
  

12   compiled then, compiled and made publicly available at a
  

13   certain time of the year?
  

14      A.  It comes out in April, May -- February.
  

15      Q.  February?
  

16       MS. GATES:  The end of February.
  

17       MR. SHIPPELHOUTE:  So definitely by April or May.
  

18   BY MS. REED:
  

19      Q.  April would give you a good window there.
  

20          And then in Exhibit Q, which is Pounds of Producer Milk
  

21   and Quota for the Various Hauling Regions by Month, 2012,
  

22   January 2012 through June 2015.  You, I wrote it down when you
  

23   were describing this exhibit, that CDFA completes the milk
  

24   hauling survey twice a year.  You were discussing, so I think
  

25   you mentioned that, so it looks like that you compiled the data
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 1   through April and October of each year?
  

 2      A.  Not through, but for.
  

 3      Q.  For?  Okay.
  

 4      A.  In April.
  

 5      Q.  Okay.  And then the April data for at least 2014, which
  

 6   was on the website, was published in September of 2014?
  

 7      A.  Yes.
  

 8      Q.  The April, the data for April of 2015, then, I didn't
  

 9   see that on the website.  Is that available yet?
  

10      A.  I saw a copy of that floating around the office being
  

11   verified and getting ready for publication.  I'm sure it will
  

12   be on our -- I think it will be on our web page next week.
  

13      Q.  Stay tuned, then?
  

14      A.  Stay tuned.  And definitely by April or May.
  

15      Q.  Okay.  Finally, then, on Exhibit, Table AC, I thought
  

16   Ms. Hancock was going to ask this, but I just wanted to make
  

17   sure, with the issue of the error and the website version, if I
  

18   was looking at the website version today, has that also been
  

19   corrected?
  

20       JUDGE CLIFTON:  Now, you are referring to Table AC.  The
  

21   variation was on a different table.
  

22       MS. REED:  I thought it was AC.
  

23       MR. SHIPPELHOUTE:  AC, she's correct.
  

24   BY MS. REED:
  

25      Q.  So I guess what I'm saying is, I was looking at the
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 1   monthly exhibits that are on the CDFA website, and as well as
  

 2   the paper exhibits that we received today.  Is it correct in
  

 3   both places now?
  

 4      A.  I believe so.  I was not able to verify that before I
  

 5   left the office last night, but I believe they had it updated.
  

 6      Q.  I didn't have a chance to actually compare the numbers,
  

 7   so I wasn't sure.
  

 8      A.  If it's not, it will definitely, it should be by Friday
  

 9   -- and it will definitely be by April or May -- by Wednesday
  

10   when we get back.
  

11      Q.  Okay.  I just didn't want to rely, if I was looking at
  

12   something on the website.  Okay.  That's it.  Thanks.
  

13       JUDGE CLIFTON:  I'm going to call on Mr. Francis unless
  

14   anyone else also has questions.
  

15                        CROSS-EXAMINATION
  

16   BY MR. FRANCIS:
  

17      Q.  Will Francis, USDA.
  

18          This will be very quick, I hope, and hopefully we will
  

19   get you out of here.  I just want to say, we certainly do
  

20   appreciate all the hard work that CDFA has been doing over the
  

21   last two years to help us get to this point.  It's been
  

22   extensive, and I'd just comment that the staff have been
  

23   extremely wonderful to work with.  They have been professional,
  

24   considerate, cordial.  Your technical expertise is outstanding.
  

25   And I just wanted the dairy industry in California to recognize
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 1   that they have a tremendous asset in the staff that work for
  

 2   CDFA, and we thank you.
  

 3          So I do have a question.  So in Exhibit 1 we've
  

 4   referenced the Regulatory Flexibility Act, so we have a
  

 5   responsibility to look at the impact on small businesses.  My
  

 6   question is this.  Would you have data that would be available
  

 7   that could help us identify or estimate the number of
  

 8   California dairies that meet the definition of small business?
  

 9      A.  No.
  

10      Q.  No.  Okay.  That's all I have.  Thank you.
  

11       MR. ESTES:  I think we have clarified the situation with
  

12   the website version of Exhibit 61, A and C.  And from what I am
  

13   being told here, it's been corrected so that now it is
  

14   accurate.
  

15       JUDGE CLIFTON:  Thank you.  I'd just like to ask, because
  

16   you have such a wealth of experience and knowledge,
  

17   Mr. Shippelhoute, is there any other agency within California
  

18   that might keep track of the small businesses who are in the
  

19   dairy business?  This is off the top of your head.
  

20       MR. SHIPPELHOUTE:  Off the top of my head, no.
  

21       JUDGE CLIFTON:  All right.  Thank you.
  

22       MR. SHIPPELHOUTE:  Part of the struggle is, so many of our
  

23   producers have more than just dairy farms, and so they may
  

24   employ a number of people, but they may not necessarily be one
  

25   hundred percent dairy.  It is a whole bunch of variables is
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 1   what make that nearly impossible to come up with.
  

 2       JUDGE CLIFTON:  That actually is very helpful for us to
  

 3   remember that.  We're looking at only the dairy operation,
  

 4   we're neglecting perhaps the remainder of the business.
  

 5       MR. SHIPPELHOUTE:  It could be the majority of the
  

 6   business.
  

 7       JUDGE CLIFTON:  Mr. Shippelhoute, is there anything you
  

 8   would like to add that would clarify anything that has already
  

 9   been presented today?
  

10       MR. SHIPPELHOUTE:  No clarification.  Just a thank you for
  

11   your, the comments and the appreciation that is shown.  We have
  

12   been thankful for you guys who are here, and I want to
  

13   acknowledge the staff that are still in Sacramento that have
  

14   been helpful in getting this information together for us.
  

15       JUDGE CLIFTON:  Thank you.  It has been a phenomenal
  

16   presentation.  I thank you very much.
  

17           If there are no other questions, I'll allow this
  

18   witness to step down and be excused.  You may do so.  Thank you
  

19   so much.
  

20           It is almost 1:00, would this be a good time to break
  

21   for lunch?  All right.  Please be back and ready to go at 2:15.
  

22       (Whereupon, the lunch recess was taken.)
  

23                            ---o0o---
  

24
  

25
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 1         THURSDAY, OCTOBER 8, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:   We're back on record at 2:16.  I have one
  

 3   preliminary item and then I would ask if anyone else has any
  

 4   preliminary items before we have our next witness.
  

 5           Mine is to remind you that tomorrow is casual Friday
  

 6   and that we will stop no later than 12:00 noon tomorrow.  And
  

 7   that when we resume, it will be the following Wednesday morning
  

 8   at 9:00 a.m.
  

 9           Does anyone else have any preliminary matters?  I see
  

10   none.  Mr. Beshore?
  

11       MR. BESHORE:  Marvin Beshore.  We'd ask that Mr. Hollon
  

12   resume the stand.
  

13       JUDGE CLIFTON:  Mr. Hollon, you remain sworn.  I would like
  

14   you again to state and spell your name, please.
  

15       MR. HOLLON:  Elvin, E-L-V-I-N, Hollon, H-O-L-L-O-N.
  

16       JUDGE CLIFTON:  Thank you.  And I have been handed a couple
  

17   of documents.  Mr. Beshore, do you want to identify what's
  

18   being distributed?
  

19       MR. BESHORE:  Yes, I would like to have two documents
  

20   marked for purposes of identification.  The first, which is
  

21   identified as Cooperatives' Exhibit 5, is the testimony of
  

22   Elvin Hollon, Second Statement, which is a 34-page document.
  

23   The second document that we would ask to be marked for
  

24   identification is titled Exhibits of Elvin Hollon, Second
  

25   Statement, and it has attached, documents identified as tables
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 1   5.A through 5.E.  I would ask that they be given the next two
  

 2   numbers.
  

 3       JUDGE CLIFTON:  Ms. Frisius, will the statement be Exhibit
  

 4   63?
  

 5       MS. FRISIUS:  Correct.
  

 6       JUDGE CLIFTON:  The statement, which is also marked as
  

 7   Cooperatives' Exhibit 5, will be Exhibit 63.  The exhibits will
  

 8   be Exhibit 64.
  

 9            (Thereafter, Exhibit Numbers 63 and 64
  

10            were marked for identification.)
  

11       MR. BESHORE:  Thank you, your Honor.  And I won't -- I
  

12   assume Mr. Hollon is proceeding subject to his identification
  

13   and background and qualifications the first time, and I would
  

14   not propose to go through that again.  But I'd ask him to
  

15   simply proceed to present at this time, your statement that's
  

16   been marked as Exhibit 63, with your Honor's consent.
  

17       JUDGE CLIFTON:  Yes.  Mr. Hollon, is there anything you
  

18   want to say preliminary to beginning to read into the record
  

19   your statement?
  

20       MR. HOLLON:  No.
  

21       JUDGE CLIFTON:  You may proceed.
  

22       MR. HOLLON:  My testimony today concerns the pooling
  

23   provisions contained in the Cooperatives' proposal, Proposal 1.
  

24   It will explain those pooling provisions, demonstrate how they
  

25   operate, and indicate why the Cooperatives believe those
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 1   provisions are both proper and necessary for inclusion into the
  

 2   California Federal Milk Marketing Order, ("FMMO").  Our
  

 3   proposal is designed to address the wide disparity in producer
  

 4   and handler prices that we have identified in previous
  

 5   testimony and exhibits, and to restore equity and fairness to
  

 6   both producers and handlers.
  

 7   I.      Designing the Proposal Which Addresses the California
  

 8   Marketplace.
  

 9      Q.  Mr. Hollon, may I suggest, as has been the practice
  

10   with some previous witnesses, where you are reading a heading,
  

11   indicate that when you read it, and that will perhaps help the
  

12   explain the text of the transcript.
  

13      A.  I. Designing a Proposal Which Addresses the
  

14   California Marketplace.
  

15          In order to design the proper pooling provisions, we
  

16   start our analysis with estimated historical pool blends using
  

17   the California State Order ("CSO") class utilizations and
  

18   prices and FMMO prices.
  

19          A.  Methodology for Blend Price Estimation.
  

20          We have converted the published price series and use
  

21   stated into estimated --
  

22       JUDGE CLIFTON:  I'm sorry, you are going 90 miles an hour,
  

23   Mr. Hollon.  Go way slower.
  

24       MR. HOLLON:  We have converted the published price and use
  

25   data into estimated producer blend prices for the period
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 1   January 2000 to July of 2015, using the following methodology.
  

 2                1.  We used prices as published by the Federal
  

 3   Milk Marketing Order.
  

 4                     a.  Cooperatives' Table 5.A (6 pages),
  

 5   "Announced Class Prices FMMO and CSO 2000 to July 2015" recaps
  

 6   the FMMO Class I Mover prices, a population weighted Class I
  

 7   differential for California and the Class II/III/IV prices used
  

 8   in this process.
  

 9      Q.  Okay.  Would you stop at that point with the text of
  

10   the Exhibit 63, and turn to table 5.A in Exhibit 64?  Now, you
  

11   have just identified this table.  Could you please, first of
  

12   all, did you prepare this, Mr. Hollon?
  

13      A.  I did.
  

14      Q.  And could you just walk us through it and explain what
  

15   it shows and how it was prepared?
  

16      A.  Table 5.A is simply a listing of the various prices as
  

17   they were downloaded, extracted out of the Federal Milk
  

18   Marketing Order website and the California State Order website.
  

19   I'll walk across the columns and indicate what they represent,
  

20   or how they are -- well, there's no calculations -- yes there
  

21   are -- calculations that are on this page.
  

22          Column A is the month and year.
  

23          Column B is the published Federal Milk Marketing Order
  

24   Class I Mover.
  

25          Column C is the Federal Milk Order Class I differential
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 1   estimated for California, and I'll explain the estimation
  

 2   process in the second table.
  

 3          Class D would be then, the resulting Federal Milk Order
  

 4   Class I price used in our blend estimate calculation.
  

 5          Column E is the announced California State Order Class
  

 6   I price for Southern California.
  

 7          Column F, California State Order price, Class I for
  

 8   Northern California.
  

 9          And Column G is the weighted average of those prices,
  

10   assigning a weight of 52 percent to Southern California and 48
  

11   percent to Northern California.
  

12      Q.  How did you derive those percentages?
  

13      A.  Those percentages were derived in using data that's
  

14   shown in Table 5.B, so looking to Table --
  

15      Q.  Do you want to go to that?
  

16      A.  I prefer to go across the columns then go there.
  

17      Q.  Let's finish the columns in 5.A.
  

18      A.  Okay.  Column H is the Federal Milk Order Class II
  

19   price.
  

20          Column I, the California State Order Class 2 price for
  

21   Southern California.
  

22          Column J, the California State Order price for Northern
  

23   California.
  

24          Column K, the weighted average Class 2 or California
  

25   State Order, Class 2 price, using again, 52 percent weighting
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 1   for Southern California and 48 percent for Northern California.
  

 2           Column L is the California State Order Class 3 price
  

 3   for Southern California.
  

 4          Column M, California State Order Class 3 price for
  

 5   Northern California.  And as pointed out by Mr. Shippelhoute
  

 6   earlier today, for a number of months there was a different
  

 7   price, and I think in 2009 it was only one published price for
  

 8   Class 3, for California Class 3.
  

 9      Q.  Prior to that time there were separate prices in many
  

10   months?
  

11      A.  Correct.
  

12          Column N is the weighted average California State Order
  

13   Class 3 price, again using the 52 percent, 48 percent weight.
  

14           Column O is the Federal Milk Order Class III price.
  

15           Column P, the California State Order 4b price.
  

16           Column Q, the Federal Milk Order Class IV price.
  

17           And Column R, the California State Order 4a price.
  

18           So in order to compute comparable blend prices, we try
  

19   to make the best comparable method that we could.  I had
  

20   several conversations with CDFA staff early in the process,
  

21   talking about how to make some of these computations, and as
  

22   they pointed out this morning, certain of the data would be
  

23   confidential and simply not available.  They indicated they
  

24   couldn't release the data, and they also would be unable to
  

25   compute the data.
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 1           And so -- and in order to make an estimate, first of
  

 2   all, for Class 1 price, we needed a single number for the
  

 3   state, so I'll explain the population weighted differential,
  

 4   but that's why we computed what's in Column C.  And we needed
  

 5   single numbers for the Federal Order side of the calculation
  

 6   for Class II and Class III to combine those into a single
  

 7   number to compare with Federal Order Class II.
  

 8           And the Federal Milk Order Class III and California
  

 9   State Order 4b would be comparable.  And the Federal Milk Order
  

10   Class IV and 4a would be comparable without some type of
  

11   adjustment
  

12      Q.  So Table 5.A which is six pages, is the set of these
  

13   various class prices for the time period January 2000 through
  

14   July 2015, correct?
  

15      A.  Correct.
  

16      Q.  Okay.  So then if you would go back to back to your
  

17   text on page 1 of 63 and continue that narrative, starting on
  

18   b.
  

19      A.  b.  We used California State Order published class
  

20   usage on a total solids basis for each monthly estimated blend
  

21   price calculation.  (Cooperatives' Table 5.C.)
  

22      Q.  So let's turn to 5.C at that point and walk us through
  

23   that data set which is sort of your second data set that's
  

24   going into the blend price estimates.
  

25      A.  Cooperatives' Table 5.C.1 are blend price estimates we
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 1   made using California State Order utilization rates on a total
  

 2   solids basis, and California State Order in Federal Milk Order
  

 3   Class prices, 2000 through July 2015.  The utilization rates I
  

 4   just spoke of are in columns C, D, E, F, and G, and those are
  

 5   taken, again, directly from the California State CDFA regular
  

 6   website.  They were not in any table that Mr. Shippelhoute,
  

 7   that Mr. Shippelhoute published this morning, but there's a
  

 8   standard table of those utilization rates that's regularly
  

 9   published by CDFA.
  

10      Q.  Okay.
  

11      A.  So going back to testimony.
  

12          c.  We constructed a weighted average statewide Class 1
  

13   differential of $1.92 per hundredweight by using each county's
  

14   population as a percentage of the total population, multiplying
  

15   each county weighting, times the county's Class 1 differential,
  

16   and then summing the total rates of per hundredweight values
  

17   for the state.  We also computed weightings for both the
  

18   Northern California pricing zone and the Southern California
  

19   pricing zone.  The detail of this calculation is outlined in
  

20   Cooperatives' Table 5.B (2 pages) "Calculation of Population
  

21   Weighted Average FMMO Class I Differential, California
  

22   Marketing Area, 2015."
  

23      Q.  Could you turn to 5, Table 5.B, then, and just walk us
  

24   through that two-page table where you calculated the population
  

25   weighted average Class I differential?
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 1      A.  Column -- there are Columns A is simply a count of the
  

 2   counties.
  

 3          Column B, just a notice they are all California
  

 4   counties.
  

 5          Column C, the county name, and all counties through row
  

 6   49 would be in the Northern California zone as published by the
  

 7   Department -- California Department of Food and Agriculture.  I
  

 8   would note that not all of the counties are wholly
  

 9   incorporated.  Some of the boundaries are less than counties
  

10   known, so I looked and made the best estimate of which two
  

11   zones it should be in for the purposes of this table.
  

12          Column D is the differential that's associated with
  

13   each county.
  

14      Q.  What's the source of the differential?
  

15      A.  The Federal Order website and Federal Order data, and
  

16   those are published for every county in the United States.
  

17      Q.  Part of the Uniform Order Provisions in Section 51
  

18   perhaps?
  

19      A.  Correct.
  

20      Q.  Okay.  Column E is a population for each county taken
  

21   from the Census Bureau, my recollection is it's a 2015 number.
  

22          Column F is the percentage of that county's population
  

23   as the percentage of the total state population.  So, for
  

24   example, in Alameda County, 1,594,569 persons is 4.12 percent
  

25   of the 38.7 million total state population.
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 1           So by multiplying the population percentage times the
  

 2   differential for that county that is assigned a dollar weight
  

 3   for that county, and adding them all up, is how we arrived at
  

 4   the $1.92 as an estimated Class I differential for the state.
  

 5   In order to estimate a population, sorry, in order to estimate
  

 6   a blend price, and summing those population weights for
  

 7   Northern and Southern California, arrived in the calculation of
  

 8   48 percent for Northern California, and 52 percent for Southern
  

 9   California.
  

10           So absent another way of assigning those weights and
  

11   not being able to get any information from either of the two
  

12   regulatory agencies, this was our best estimate to weight those
  

13   prices.
  

14      Q.  What's the second page of Table 5.B?
  

15      A.  The second page is the listing out of the state
  

16   regulations for the definitions of the marketing area for each
  

17   county.  And in some cases, for example, in the middle of the
  

18   section, the Southern California marketing area definition,
  

19   there is a phrase that says "and that portion of Ventura County
  

20   Line, South of the standard parallel between township 5 North
  

21   and township 6 North," so that would be an example of where a
  

22   line didn't exactly parallel the county, so I made an
  

23   assignment of Ventura County to be put in the Southern
  

24   California pricing zone.
  

25      Q.  Okay.  That covers Table 5.B?
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 1      A.  Correct.
  

 2      Q.  So return to your description of the blend price
  

 3   estimates in your statement.
  

 4       JUDGE CLIFTON:  If I might ask, Mr. Hollon, I notice on
  

 5   page 1 of 5.B there are only a few counties shown for the
  

 6   Northern portion is -- or for the Southern portion; is that
  

 7   correct?
  

 8       MR. HOLLON:  Yes, ma'am.
  

 9       JUDGE CLIFTON:  Okay.  And that's all that they show, isn't
  

10   it, on the next page?
  

11       MR. HOLLON:  I'm glad that you confirmed that.
  

12       JUDGE CLIFTON:  Okay.  Thank you.
  

13       MR. HOLLON:  You're welcome.
  

14           Returning to the testimony of page 2.d.
  

15           An estimated FMMO blend price was calculated by
  

16   multiplying each Class price by a California State Order, Class
  

17   Use Percentage.  This is shown in Cooperatives' Table 5.C
  

18   "Blend Price Estimate Calculation Using California State Order
  

19   Utilization Rates (Total Solids) and California State Order in
  

20   Federal Milk Marketing Order Class Prices -- 2000 through July
  

21   2015."
  

22      Q.  Why don't you continue in your text through number 2,
  

23   just identify the source of some of the other information on
  

24   Tables 5.A, 5.B, 5.C and talk about 5.C further.
  

25      A.  2.  We used prices as published by the State Order.
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 1                a.  We used Class 1, Class 2, and Class 3 for
  

 2   Northern and Southern California and Class 4a and Class 4b
  

 3   prices.  (Cooperatives' Table 5.A).
  

 4                b.  We used California State Order published Class
  

 5   Usage (total solids basis) for each monthly estimated blend
  

 6   price calculation (Cooperatives' Table 5.C).
  

 7                c.  We used population data to weight the Class 1,
  

 8   2, and 3 uses by the two California pricing zones.
  

 9   (Cooperatives' Table 5.B).
  

10                d.  The weighted average result was 52 percent for
  

11   Southern California and 48 percent for Northern California.
  

12   (Cooperatives' Table 5.B)
  

13                e.  An estimated California State Order blend
  

14   price was calculated by multiplying each Class price by its
  

15   Class Use Percentage.  (Cooperatives' Table 5.C)
  

16      Q.  Continue with the first paragraph there of page 2, and
  

17   then get back to the table, if you would.
  

18      A.  B.  Results of Blend Price Estimates.
  

19          Cooperatives' Table 5.C (6 pages), "Blend Price
  

20   Estimate Calculation Using California State Order Utilization
  

21   Rates (Total Solids) and California State Order and FMMO Class
  

22   Prices, 2000 through July 2015," displays the results of the
  

23   estimated blend prices that result from the price multiplied by
  

24   utilization process.
  

25      Q.  So if you turn to Table 5.C and just talk about the
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 1   Columns H, I, and J, which are how they were derived and what
  

 2   calculations are in those columns.
  

 3      A.  Using, for example, January of 2000 of table 5.C.1, the
  

 4   estimated California State Order blend price, Column H, was
  

 5   composed by taking the weighted average California price times
  

 6   its utilization, plus the weighted average Class 2 price times
  

 7   its utilization; plus the weighted average Class 3 price times
  

 8   its utilization; plus the weighted average 4a price and 4b
  

 9   price times their respective utilizations.  So if you
  

10   multiplied those out, you would get $10.65.
  

11          The Federal Milk Order blend price was computed by
  

12   taking the Class I price as published by the Federal Order,
  

13   plus the population-weighted differential estimate of $1.92,
  

14   times Class 1 use that's published by California Department of
  

15   Food and Agriculture; the Federal Order Class II price times
  

16   the combined Class 2 and 3 usage, times the utilization, I'm
  

17   sorry, times the weighted price, no, sorry, that's not the
  

18   weighted price, that's times the Federal Order price.  The
  

19   Federal Order Class III price times its use, and the Federal
  

20   Order Class IV price times its use.  And if you perform those
  

21   multiplications and added them up, you should get $10.97.  And
  

22   there may be a rounding of a penny off of each one, depending
  

23   on how the spreadsheet calculation.
  

24          And Column J is a subtraction of Federal Milk Order
  

25   minus California State Order.
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 1      Q.  And that calculation is then shown for each month,
  

 2   January 200 through July 2015, on the 6 pages of Table 5.C,
  

 3   correct?
  

 4      A.  It is.
  

 5      Q.  And at the end of the table you have some averages and
  

 6   other analysis of the data, correct?
  

 7      A.  Correct.
  

 8      Q.  Okay.  So go back to the narrative then and describe
  

 9   which relates to Table 5.C?
  

10      A.  These calculations are "top line" prices with no
  

11   deductions for any reason applied to either California State
  

12   Order blend or the Federal Milk Marketing Order blend.
  

13          Note that the Class 1 (Column C) use averages 15.2
  

14   percent for the entire 2000 to July of 2015 period, and in
  

15   recent months it has fallen to near 12 percent.  Class II use
  

16   (California State Order Class 2 and 3 -- Columns D and E)
  

17   averaged 8.69 percent; below the 12 percent average for all
  

18   Federal Milk Orders.  So the higher use classes represent a
  

19   small proportion of the total pool usage.
  

20          There is a calculation for each month.  Our summary
  

21   calculations show that the 2000 through July 2015 blend price,
  

22   using California State Order pricing (Column H) results in a
  

23   $14.65 per hundredweight blend price and a Federal Milk
  

24   Marketing Order blend price (Column I) estimate of $15.22.  The
  

25   average difference (FMMO less CSO) is an increase in the
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 1   producer price of 57 cents per hundredweight -- Column J.  We
  

 2   have provided summary totals for ten periods on this table,
  

 3   including annual summaries for each year 2010 through 2014, and
  

 4   a year-to-date summary through July of 2015.  The California
  

 5   State Order estimated blend price has always been lower than
  

 6   the proposed Federal Order or FMMO price for each period
  

 7   measured.
  

 8          These differences are not trivial.  For the period
  

 9   August 2012 to July 2015, a period of much higher than average
  

10   whey prices, the average difference between the estimated blend
  

11   prices resulting from the use/price calculation of the two
  

12   systems is $1.02 for hundredweight.  The peak monthly
  

13   difference for this period occurred in May 2014 at $1.58 per
  

14   hundredweight.  As whey prices have declined, the differences
  

15   have narrow, and year-to-date through July 2015, the spread has
  

16   been 86 cents -- and I note that the 88 cents in the text
  

17   should be corrected to 86 cents.
  

18       JUDGE CLIFTON:  We will make that change on the record
  

19   copies as well.  This is the very last figure on page 3,
  

20   instead of showing 88 cents, the record copies will show 86
  

21   cents.
  

22       MR. BESHORE:  Thank you, your Honor.
  

23       MR. HOLLON:  Of these 36 months, there were no times that
  

24   the CSO estimated blend prices were above the FMMO estimated
  

25   prices.  Every month, the difference was more than 25 cents per
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 1   hundredweight; 35 times more than 50 cents per hundredweight;
  

 2   and 17 -- half the period observations, the difference was more
  

 3   than $1.00 per hundredweight.
  

 4           Based on the estimated blend prices calculated, the
  

 5   California FMMO will bring California milk prices into
  

 6   alignment with the national grid, as they will be computed
  

 7   using similar product price formulas, announced based on the
  

 8   same timing sequence, derived from the same underlying national
  

 9   commodity prices, and computed on methods similar to all other
  

10   FMMO's.  In order to achieve these blend prices, the proposed
  

11   California FMMO's pooling provisions must include all of the
  

12   class price values.
  

13      Q.  Could I interrupt you right there?  Mr. Shippelhoute
  

14   testified this morning and presented some -- a document that he
  

15   identified as California blend prices.  Do you recall that?
  

16      A.  Yes.
  

17      Q.  Okay.  Is that the same blend price you used?
  

18      A.  No.
  

19      Q.  Okay.  Can you just, at this point, since we have
  

20   talked about this calculation, explain why not?  Just, in one,
  

21   at one place here.
  

22      A.  In order to have a comparable comparison, California
  

23   versus State Order, I wanted to try to have as many of the
  

24   factors be the same.  And the utilizations were published, the
  

25   prices were published, but I didn't have a way to get a
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 1   comparable price, so that's why I used the weighting sequence
  

 2   to get a Class 1 price that I thought could, that would be
  

 3   representative, and a Class 2 price, and a Class 3 price.  When
  

 4   Mr. Shippelhoute discussed his calculation, he mentioned
  

 5   several of those factors, and when I talked with him, you know,
  

 6   months ago and we discussed what could be done and what
  

 7   couldn't be done, he did not indicate that the State Order can
  

 8   publish or provide me with any other further break down so that
  

 9   I could get comparable volumes and comparable weight and
  

10   comparable prices.
  

11       MR. ENGLISH:  I do object to the extent that testimony is
  

12   viewed as evidence of statements of truth made by
  

13   Mr. Shippelhoute.
  

14       JUDGE CLIFTON:  That's fine.  The objection is noted.
  

15       MR. HOLLON:  I would say those were inquiries about data
  

16   and would be similar to inquiries, so --
  

17       MR. ENGLISH:  But my point is, what was said as being truth
  

18   and assertion.
  

19       JUDGE CLIFTON:  He's just saying that that witness is not
  

20   here to verify exactly what he told you, and it's hearsay, and
  

21   that's fine.  And it doesn't change a thing about the evidence
  

22   you have presented, but it does note the hearsay objection.
  

23   BY MR. BESHORE:
  

24      Q.  Okay.  So, in any event, that's the rationale behind
  

25   the blend price calculations that you made?
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 1      A.  It is.
  

 2      Q.  Comparisons?  Okay.  Go on then.
  

 3      A.  C.  Impact of the Quota Program on Blend Prices.
  

 4          The California FMMO must recognize the integration of
  

 5   the state's quota program.
  

 6       MR. ENGLISH:  Your Honor, I'm not sure this is a statement
  

 7   of what the law is, we have had so many of them.  To the extent
  

 8   this is an attempt to state what the law is, I object for
  

 9   previous reasons.  And I know what you are going to rule, but I
  

10   object.
  

11       JUDGE CLIFTON:  Your objection is noted.
  

12       MR. BESHORE:  Please proceed, Mr. Hollon.
  

13       MR. HOLLON:  Based on calendar year 2015 calculations, the
  

14   payments to quota holders will reduce monies available to pay
  

15   through the market-wide pool by approximately 37 cents per
  

16   hundredweight each month.  The proposed California FMMO
  

17   presents a combination of low utilization in the higher use
  

18   classes, and the presence of the California quota system.  No
  

19   other FMMO has this combination of marketing factors.
  

20           In order to grasp the monetary impact of the quota and
  

21   other marketing programs on the proposed California FMMO blend
  

22   price, we will first review historical CSO pool and price
  

23   results.
  

24           Cooperatives' Table 5.D (6 pages) "Comparison
  

25   California State CSO announced Class 4a, 4b, and Overbase
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 1   Price -- 2000 through July of 2015."  The overbase price is
  

 2   comparable to the FMMO blend price.  Columns C, D, and E of the
  

 3   California State Order Class 4a and 4b price and overbase price
  

 4   as announced each month from July of 2000 to July 2015.  Of the
  

 5   187 months of published data, the overbase price is greater
  

 6   than both the 4a and 4b price only 17 times or 9 percent of the
  

 7   time.
  

 8           Of the 91 percent of the months in which the overbase
  

 9   is lower than either 4a or 4b, that is 171 observations, 78
  

10   times Class 4 is higher than the overbase price, and 92 times
  

11   4a is higher than the overbase price.
  

12           Absent California's current strict pooling
  

13   requirements, significant volumes of milk would exit the pool
  

14   an estimated 91 percent of the time, resulting in different
  

15   minimum prices to producers depending on which Class was
  

16   higher.
  

17      Q.  So let me interrupt you there, and ask you to turn to
  

18   5.D which you have described in text.  And let's just go
  

19   through that column by column to show how it depicts what you
  

20   have just testified to.
  

21      A.  Cooperatives' Table 5.D, and I'm looking on page 1;
  

22   Column A, months.
  

23           Column B, years.
  

24           Column C, the published 4a price.
  

25           Column D, the published 4b price.

2730



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1           Column E, the overbase, the published overbase price.
  

 2           Column F, a calculation of which is higher, Column C-4a
  

 3   price or Column D-4b price.
  

 4           Column G, would be a choice of would the higher of
  

 5   those two prices choose to pool or depool.  And;
  

 6           Column H is which of those classes chose to pool or
  

 7   depool.
  

 8      Q.  So just for clarity, the last two columns, G, the
  

 9   choice of depool means that either 4a or 4b is higher than
  

10   overbase; is that correct?
  

11      A.  Correct.  One of the two are higher.
  

12      Q.  And H identifies which one?
  

13      A.  H identifies which one.
  

14      Q.  Very good.  Is there summary data at the end of the
  

15   table or is that just in the text?
  

16      A.  It is only in the text.
  

17      Q.  So return to the text, then, please.
  

18      A.  When the overbase price (or in the FMMO, the blend
  

19   price) is greater than the manufacturing prices, the
  

20   manufacturing milk will benefit from being pooled.  That is, it
  

21   draws money from the blend pool to meet producer payment
  

22   obligations.  If the manufacturing class price is higher than
  

23   the blend price pool, the incentive is to exit the pool, if
  

24   that is an option, and retain the gained value.  This situation
  

25   creates unequal minimum prices among handlers.  The exited use
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 1   class would be able to pay a higher standardized blend price
  

 2   than the milk remaining in the pool, and the prices paid to
  

 3   similarly situated producers would not be uniform.  Because of
  

 4   the likely frequency of depooling and the attendant negative
  

 5   impact on marketing conditions, our proposed pooling provisions
  

 6   are the only solution.
  

 7          There is a common misconception that in the FMMOs, milk
  

 8   is depooled to clear the market of distressed milk when prices
  

 9   are low.  That is never true.  If possible, a handler will
  

10   always try to pool distressed or lowest priced milk in order to
  

11   obtain the pool draw.  Milk is depooled in FMMO markets due to
  

12   the loss of Grade A status or the failure of meeting some level
  

13   of performance standards or to retain the higher class value
  

14   when manufacturing class value is greater than the estimated
  

15   blend price.
  

16           D.  Pooling Incentives and Disincentives
  

17           To further define what pooling provisions are required
  

18   for the proposed California FMMO, we evaluated the incentives
  

19   to pool milk by analyzing the differences between the
  

20   calculated blend prices as shown in Cooperatives' Table 5.E
  

21   (8 pages) "Blend Price Estimate Calculation Using CSO
  

22   Utilization Rates (Total Solids) and CSO and FMMO Class
  

23   Prices -- 2000 through July of 2015, Columns L, M, and N,
  

24   Adjusted for Quota Premium Payment (estimated 37 cents per
  

25   hundredweight) and the Transportation Allowance (estimated 9
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 1   cents per hundredweight), and the RQA Adjuster (estimated at 3
  

 2   cents per hundredweight)."
  

 3           Looking to Table 5.E, we can evaluate the expected
  

 4   incentive to pool or not pool milk for the manufacturing
  

 5   classes in the California FMMO pool by looking at Columns K, L,
  

 6   and M, which compare the blend prices to the Class II, III, and
  

 7   IV prices.
  

 8           Column C is the FMMO estimated blend price obtained by
  

 9   multiplying the FMMO class price times the class utilization
  

10   for the Cooperatives' Table 5.C.1-6.  Columns E, F, and G are
  

11   the FMMO class prices for the Class II, III and IV.
  

12           Columns K, L and M represent the estimated price, less
  

13   an average 37 cents per hundredweight estimated cost to pay for
  

14   the quota premium (Column H), and 9 cents per hundredweight
  

15   estimated cost to pay for the transportation pool (Column I)
  

16   and adding back 3 cents per hundredweight for the value of the
  

17   RQA's (Column J).  37 cents per hundredweight represents the
  

18   average cost to fund the quota premium the first seven months
  

19   of 2015, and 9 cents the cost of the transportation allowance
  

20   system.  The 3 cents per hundredweight is added back to the
  

21   pool to reflect contribution of the RQA's.  The negative
  

22   difference in the table indicates that if allowed, the class
  

23   will choose not to pool.
  

24           As shown on page 8 of the Cooperatives' Table 5.E, for
  

25   the 187 months from January 2000 to July 2015, 130 months or 70
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 1   percent of the time, Class II would choose not to pool.  In 111
  

 2   months or 59 percent of the time, Class III would choose not to
  

 3   pool.  And in 80 months or 43 percent of the time, Class IV
  

 4   would choose not to pool.
  

 5           Looking to the 36-month period from August 2012 to July
  

 6   2015, the number and percentages of the time that a particular
  

 7   use class would choose to depool are shown.  In 24 of the 36
  

 8   months, (67 percent of the time), Class II would choose not to
  

 9   pool.  In 19 of the 36 months (53 percent of the time)
  

10   Class III would choose not to pool.  And in 17 of the 36 months
  

11   (47 percent of the time) Class IV would choose not to pool.
  

12           Over the entire period, 34 percent of the 36 months --
  

13       JUDGE CLIFTON:  Read that again from the beginning, "over
  

14   the entire period."
  

15       MR. HOLLON:  Over the entire period, 34 of the 36 months
  

16   (94 percent of the time) either Class III or Class IV would
  

17   choose to be out of the monthly pool.
  

18           The Class 4a/IV utilization for the 36 month period was
  

19   33 percent, and the 4b/III utilization was 46 percent.  Thus,
  

20   there would be significant volumes of milk (one or the other
  

21   class) choosing to exit the pool 94 percent of the time (34 out
  

22   of 36 months).  The result of this constant in and out decision
  

23   making would make producer pricing very unstable and the goal
  

24   of uniform prices to producers unlikely.
  

25      Q.  You missed a word in that sentence I think.  Could you
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 1   just re-read it, Mr. Hollon?
  

 2      A.  The result of this constant in and out decision making
  

 3   would make producer milk pricing very unstable and the goal of
  

 4   uniform minimum prices to producers unlikely.
  

 5      Q.  Thank you.
  

 6      A.  Additionally, without the proposed pooling provisions
  

 7   and with the high frequency of incentives for Class III and IV
  

 8   to be out of the pool, the situation is prime for gaming the
  

 9   pool by creating a permanent "non-pool class of producers." In
  

10   the milk dense counties of the marketing area, there are
  

11   significant volumes of producer milk produced on farms with
  

12   nearly identical delivery cost to Class III and Class IV plant
  

13   or plants owned by the same handler (or perhaps a pair of
  

14   different handlers."  With little or no additional cost, these
  

15   handlers could designate a block of producer milk to deliver to
  

16   whichever plant/use class, that was incented not to pool each
  

17   month and switch that block back and forth depending on the
  

18   price relationship.  This would be relatively easy to arrange
  

19   and for the pooling handler to financially correct marketing
  

20   decision.  Handlers without the easy ability to game would
  

21   likely seek some type of arrangement with the second handler to
  

22   create a gaming situation to gain a portion of the incentive
  

23   monies through likely -- though likely at a lesser rate, as
  

24   they may have to share a portion of the gain.
  

25           The Midwestern Orders provisions that establish pooling
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 1   limits based on prior month pooling volumes, would not in any
  

 2   way prevent this gaming scenario from occurring, because this
  

 3   milk would never seek to return to the pool.
  

 4           E.  Necessary Pooling Provisions.
  

 5           The combination of low FMMO Class I and II use, and the
  

 6   very high and near equal volumes of Class III and IV use, and
  

 7   the unique presence the quota system, combine for very
  

 8   different market conditions that calls for specific and unique
  

 9   solutions.  In order to accumulate and retain all the revenues
  

10   necessary to provide for the blend prices proposed and to
  

11   create an orderly milk market, this proposal requires that all
  

12   milk delivered to plants located in the marketing area from
  

13   farms located in California, must be pooled each month.
  

14   Without the proposed pooling provisions, the incentives to
  

15   depool would be so great as to render blend prices unstable at
  

16   best.  Month-to-month milk pricing would have significant
  

17   variation --
  

18       JUDGE CLIFTON:  Let me have you start that sentence again,
  

19   month-to-month.
  

20       MR. HOLLON:  Month-to-month producer milk pricing would
  

21   have significant variation as the majority of months either
  

22   Class III or Class IV would elect to depool and then repool in
  

23   a subsequent month.  Producer prices would vary depending on
  

24   the volatility of class pricing and reduce the desired benefits
  

25   of market-wide pooling tremendously.  The ability to forecast
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 1   prices would be extremely difficult and impact business
  

 2   planning for producers, processors, lenders, and those desiring
  

 3   an improved risk management strategy.  Unstable market
  

 4   conditions would prevail.
  

 5   II.     Proposed Pooling Compared to Other Orders:
  

 6           The Commonality and Uniqueness of Pooling Provisions
  

 7           and FMMO's.
  

 8           The FMMO system has shown it is capable of creative,
  

 9   innovative, and necessary solutions to unique and changing
  

10   market conditions over time in different regions of the
  

11   country, and that the system-wide level when necessary.  The
  

12   proposed pooling provisions will make the California FMMO
  

13   different from any existing order, but they are necessary in
  

14   order for the California FMMO to operate in an orderly manner.
  

15           Pooling standards are common and necessary in all
  

16   orders, but they differ in their exact specification in each
  

17   order, as they establish the terms and trade necessary to fit
  

18   the unique marketing conditions -- I'm sorry, unique marketing
  

19   characteristics of a given marketplace.  For example, the
  

20   Southeastern Orders have high number of touch base days per
  

21   month, while the Upper Midwest Order has "once per ever" so
  

22   long as the farm does not get pooled on another order.  Several
  

23   orders prevent pooling of a diversion of producer milk "until"
  

24   that producer has "touched base" while other orders prevent a
  

25   pooling diversion "unless" there's been a touch base delivery.
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 1   The result of this language is very different for the pooling
  

 2   handler.  The Northeast, Central, Mideast and Upper Midwest
  

 3   Orders have provisions, have special pooling provisions which
  

 4   apply solely to milk supplies located outside the marketing
  

 5   area.
  

 6           While the pooling terms of each Order stand on their
  

 7   own and are developed to meet the needs of the particular
  

 8   Order, there is consensus in the industry that completely
  

 9   unstrained depooling destabilize --
  

10      Q.  Now, could you stop there and read starting with "there
  

11   is consensus."
  

12      A.  There is consensus in the industry that completely
  

13   unrestrained depooling destabilizes the marketplace, is not
  

14   orderly, and should not be allowed.  So the question becomes,
  

15   what are the correct provisions for the particular order?
  

16   Therefore, the proposed California Federal Milk Marketing
  

17   Order, the answer is the pooling provisions we have proposed.
  

18   Limitations on depooling vary from Order to Order in system.
  

19   All Orders have addressed the issue of proper pooling
  

20   provisions and have crafted provisions that were proposed,
  

21   heard and accepted for those orders.
  

22          Some examples of those would include,
  

23   dairy-farmer-for-other markets provision in Orders 1, 124, and
  

24   131 as well as the state unit pooling provisions of Order 1.
  

25   Orders 30, 32, and 33 have percentages limiting the amount of
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 1   milk that can be pooled in any given month to a percentage of
  

 2   the milk pooled in the previous month.  Additionally, these
  

 3   same orders have provisions (different from all the other
  

 4   Orders) that further govern the ability of an out-of-area plant
  

 5   to pool milk by requiring deliveries for the qualifying volumes
  

 6   associated with that plant be delivered directly from the
  

 7   supply plant attempting to qualify producer milk and not allow
  

 8   any 1000(9)(c) diversions to be included in the calculations
  

 9   qualifying the plant.  Order 124 chose instead of the
  

10   percentage limitation provision to increase the touch base days
  

11   for regaining pool status whose milk was depooled.
  

12       JUDGE CLIFTON:  Missed a phrase there.  "For regaining pool
  

13   status -- "
  

14       MR. HOLLON:  For a producer whose milk was depooled.
  

15   BY MR. BESHORE:
  

16      Q.  And that should be singular producer rather than --
  

17      A.  Should be singular producer, that's correct.
  

18      Q.  As it was typed.
  

19       JUDGE CLIFTON:  I would like for us to note that change on
  

20   the record copies.  We're on page 10, we're in the middle of
  

21   the page of the last line of the first full paragraph.  There's
  

22   a word there "producers" plural, which we will make singular
  

23   simply by striking the S.
  

24       MR. BESHORE:  Thank you, your Honor.
  

25       MR. HOLLON:  While some of these provisions are rooted in
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 1   market conditions that predate the FMMO Reform process, the
  

 2   provisions for percentage limitations and not allowing (9)(c)
  

 3   diversions to assist in qualifying a plant were "new" and
  

 4   "unprecedented" in the system of post-Reform orders.  In a
  

 5   similar vein, the pooling provisions proposed here are
  

 6   necessary for the California FMMO to function properly and
  

 7   should in no way be dismissed simply because they are new or
  

 8   unusual.
  

 9   III.    Order Language Which Fits California Marketing
  

10           Conditions, Pool Plant, Producer and Producer Milk
  

11           Provisions
  

12           A.  Section 1051.7-Pool Plants.
  

13           The specific language necessary to define the pool
  

14   plant definitions is found in Section 11.57 --
  

15       JUDGE CLIFTON:  Start again with the number.
  

16       MR. HOLLON:  1151.7.
  

17   BY MR. BESHORE:
  

18      Q.  Let me interrupt you there, should that be 1051.7,
  

19   Mr. Hollon?
  

20      A.  It should be.
  

21      Q.  Thank you.  Could we have that correction shown on the
  

22   record copy, your Honor?
  

23       JUDGE CLIFTON:  Yes, let us do that.  We'll correct the
  

24   record copy at the very bottom of page 10, second line up from
  

25   the bottom, beginning of that line should read 1051.7(a)
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 1   through (f).  So the only change is to strike 1151 and insert
  

 2   above it 1051.
  

 3       MR. HOLLON:  I'll start with that sentence starting over
  

 4   again.
  

 5           The specific language necessary to define the pool
  

 6   plant definitions is found in Section 1051.7(a) through (f),
  

 7   titled "Pool Plant".  These provisions define which plants are
  

 8   regulated in the proposed California FMMO.  Pool plants serve
  

 9   different functions.  All serve to process milk from producers
  

10   who will share in the market-wide pool, and thus generate
  

11   revenues to be shared by producers.  These plants are involved
  

12   in the production of Class I and fluid associated products and
  

13   are also plants that produce Class II, Class III, and Class IV
  

14   products.
  

15           Some plants may provide a mix of uses and also serve to
  

16   balance the needs of other plants across all the class uses in
  

17   the market.  As plants become more specialized and process
  

18   larger volumes, the need to have plant capacity dedicated whole
  

19   or in part to balancing all sectors of the market, becomes more
  

20   common and necessary.
  

21           Our proposal pools all Grade A milk delivered to a
  

22   plant in the marketing area and produced on a farm located in
  

23   the marketing area.  The inclusion of performance standards for
  

24   in area milk is found in many Orders such as touch base
  

25   requirements, free-ride periods, or diversion limits, is not
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 1   needed.  With limited exception, all Grade A milk produced in
  

 2   the market area is pooled, no matter to which type of plant it
  

 3   delivers.  In addition, there are provisions that provide for
  

 4   milk delivered from outside the marketing area to be pooled.
  

 5   Further, milk from outside the marketing area may be associated
  

 6   with the pool even if not delivered to the marketing area, as
  

 7   such milk is substantially related to deliveries to Section
  

 8   1051(7)(a) and (b) plants.
  

 9       JUDGE CLIFTON:  Now, I would like to stop you there so that
  

10   we can take a five-minute stretch break.  We don't need to go
  

11   far, but I just want everybody to move around a little.
  

12       MR. VLAHOS:  Your Honor?
  

13       JUDGE CLIFTON:  Mr. Vlahos?
  

14       MR. VLAHOS:  John Vlahos.
  

15           Your Honor, it's so hard for a witnesses when they are
  

16   reading testimony to catch every word.  If I may, for the
  

17   clarity of the record, I caught a few others that we missed a
  

18   couple that --
  

19       JUDGE CLIFTON:  All right.  Could we do it after the break?
  

20   I'll call you up first.  So please be back and ready to go on
  

21   record at 3:17.  Gives you about five minutes.
  

22       (Whereupon, a break was taken.)
  

23       JUDGE CLIFTON:  We're back on record at 3:19.  We'll accept
  

24   those proposed corrections from Mr. Vlahos at a later time.
  

25           Mr. Beshore, if you would resume near the bottom of
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 1   page 11.
  

 2   BY MR. BESHORE:
  

 3      Q.  Yes, thank you, your Honor.  And Mr. Hollon, I want you
  

 4   to resume at the bottom of page 11 where there's quoted
  

 5   material, and there's a number of, in the text here, if I
  

 6   could, your Honor, just indicate there's -- Mr. Hollon quotes
  

 7   the proposed language and then explains the proposed language
  

 8   of some these order provisions.  And I've asked him to identify
  

 9   the proposed language when he's quoting it at the beginning and
  

10   the end of the quote, although that is not -- there's not
  

11   language printed on the Exhibit 63, per se, but to help the
  

12   transcript, you can just say when you start the quote and when
  

13   he's ending it, perhaps it will be useful.
  

14       JUDGE CLIFTON:  I'm sorry, do you have a suggestion,
  

15   Mr. English?  No?  Okay.  All right.  I think that's good.  So
  

16   we're about to go into such quoted language, and Mr. Hollon,
  

17   you may proceed.
  

18       MR. HOLLON:  So this would be quoted language from the
  

19   proposal:
  

20                Section 1051.7, pool plant:
  

21                Pool plant means a plant as specified in paragraph
                (a) through (d) of this section, but excluding a

22                plant specified in paragraph (f) of this section.
                The pooling standards described in paragraphs (d)

23                of this section are subject to further
                modification pursuant to paragraph (e) of this

24                section.
  

25       JUDGE CLIFTON:  And you added the word "further", is that
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 1   because that's in the proposal?
  

 2       MR. HOLLON:  It is not.
  

 3       JUDGE CLIFTON:  Okay.
  

 4       MR. HOLLON:  Where did I add the word further?
  

 5       JUDGE CLIFTON:  Just before "modification."
  

 6       MR. HOLLON:  The last sentence should read:
  

 7                The pooling standards described in paragraphs (d)
                of this section are subject to modification

 8                pursuant to paragraph (e) of this section.  (a) a
                distributing plant, other an a plant qualified as

 9                as pool plant pursuant to paragraph (b) of this
                section, or Section ----.7(b) of any or more of

10                the total quantity of fluid --
  

11       MR. BESHORE:  You missed a line.
  

12       MR. HOLLON:
  

13                Any other Federal Milk Order from which during the
                month 25 percent or more of the total quantity of

14                fluid milk products physically received at the
                plant, (excluding concentrated milk received from

15                another plant by agreement for other than Class 1
                use) are disposed of as route disposition or

16                transfer in the form of packaged fluid milk
                products to other distributing plants.

17
  

18       JUDGE CLIFTON:  There was just one word that you left out
  

19   and that's the word "are".  I don't know where you want to
  

20   begin, that was a long sentence.
  

21       MR. HOLLON:
  

22                (a) a distributing plant other than a plant
                qualified as a pool plant pursuant to paragraph

23                (b) of this section, or Section ----.7 (b) of any
                other Federal Milk Order from which during the

24                month, 25 percent or more of the total quantity of
                fluid milk products physically received at the

25                plant (excluding concentrated milk received from
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 1                use) are disposed of as route disposition or are
                transferred in the form of packaged fluid milk

 2                products to other distributing plants.  At least
                25 percent of such route disposition and transfers

 3                must be to outlets in the marketing area.
  

 4
  

 5   BY MR. BESHORE:
  

 6      Q.  Mr. Hollon, "in the marketing area" ended the proposed
  

 7   language, correct?
  

 8      A.  Correct.
  

 9      Q.  Okay.  Back to the text of your testimony.
  

10      A.  This language outlines how a plant becomes qualified as
  

11   a pool distributing plant.  The proposal requires that during
  

12   the month, 25 percent or more of the total quantity of fluid
  

13   milk products physically received at the plant (excluding
  

14   concentrated milk received from another plant by agreement for
  

15   other than Class 1 use) are disposed of as route disposition or
  

16   are transferred in the form of packaged fluid milk products to
  

17   other distributing plants.  Proponents consider the 25 percent
  

18   packaged fluid milk standard to be reasonable for this market
  

19   the plants meeting this standard, if at least 25 percent of the
  

20   deliveries are made in the marketing area, the plant will be a
  

21   pool distributing plant in the California FMMO.  This standard
  

22   should be sufficient to pool plants with a significant
  

23   distribution presence in the marketing area, but will not
  

24   capture plants that do not have significant sales in the
  

25   marketing area.

2745



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1           Reading from the proposed language again:
  

 2                (b) any distributing plant located in the
                marketing area which during the month processed at

 3                least 15 percent of the total quantity of fluid
                milk products physically received at the plant

 4                (excluding concentrated milk received from another
                plant by agreement for other than Class 1 use)

 5                into ultra-pasteurized or aseptically-processed
                fluid milk products.

 6
  

 7           This is the end of the language cite.
  

 8           This language serves to lock a plant located in the
  

 9   marketing area that processes at least 15 percent of the total
  

10   quantity of fluid milk products physically received at the
  

11   plant (excluding concentrated milk received from another plant
  

12   by agreement for other than Class 1 use) ultra-pasteurized or
  

13   aseptically-processed fluid milk products.  These types of
  

14   plants generally have much more diverse distribution patterns
  

15   due to the extended shelf life of the product.  It is not
  

16   uncommon for these types of plants to have significant
  

17   production for a specific geographic distribution in one month,
  

18   and then have much less to none for the next month.  It is
  

19   difficult to supply plants with this type of
  

20   production/distribution as the FMMO blend price may change
  

21   depending on the area (or Order) in which the plant may become
  

22   regulated and the milk supplier would be faced with the
  

23   unforeseen consequence of a lower minimum price for milk or the
  

24   buyer, a higher price than expected.  Additionally,
  

25   California's proximity to the Pacific Rim export markets makes
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 1   it more likely to have business in those markets and perhaps
  

 2   the greater need for this provision to have a reasonable
  

 3   standard and a consistent raw materials cost.
  

 4           Again reading from the proposal language:
  

 5
                (c) A plant that is located in the marketing area

 6                which during the month, receives milk from a
                producer located in the marketing area.

 7
  

 8       MR. HOLLON:  This provision provides that all other plants
  

 9   located in the marketing --
  

10       JUDGE CLIFTON:  I'm sorry, you have already finished the
  

11   quote from the proposal and now back to your statement.  It
  

12   begins with?
  

13       MR. HOLLON:  This provision provides that all other plants
  

14   located in the marketing area that receive milk from a producer
  

15   located in the marketing area be pooled.  There is no allowance
  

16   for this type of plant not to pool all the milk it receives.
  

17   This is the key provision to provide for orderly market of milk
  

18   in the proposed California FMMO.  With this provision, the
  

19   operation of the California FMMO will be more orderly.
  

20           There is at this spot a reference to footnote 1.  And
  

21   footnote 1 says, "the presence of the word underline and bold
  

22   indicates a proposed language modification from the Hearing
  

23   Notice.
  

24           Now back to reading proposal language.
  

25
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 1
                (d)  A plant located in Churchill County, Nevada,

 2                strike the word that, insert the words which
                during the month receives milk from, insert the

 3                word producer(s) in Churchill County or in the
                marketing area.

 4
  

 5       MR. HOLLON:  This is the end of the proposed language.
  

 6           This provision allows for the deliveries to a plant
  

 7   located in Churchill County, Nevada to also be fully pooled on
  

 8   the California Federal Milk Marketing Order by receiving milk
  

 9   from producers located in the marketing order and/or from
  

10   Churchill County.
  

11   BY MR. BESHORE:
  

12      Q.  Just read the last clause of that -- of that sentence,
  

13   "by receiving milk from producers."
  

14      A.  From producers located in the marketing area and/or
  

15   from Churchill County.
  

16      Q.  Thank you.
  

17      A.  Any milk delivered to this plant will be pooled and
  

18   paid announced California FMMO producer prices.  The producers
  

19   in this Nevada milkshed have been affiliated with the
  

20   California market for many years and still ship milk to a
  

21   distributing plant that has distribution in the proposed
  

22   marketing area.  Any milk pooled would be subject to the full
  

23   pooling provisions as called for in Section 7(c).
  

24           Reading again from the proposal language:
  

25
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 1                (e) A supply plant located outside the marketing
                area (except the plants subject to (7)(c)(1)) from

 2                which the quantity of bulk fluid milk products
                shipped to (and physically unloaded into) plants

 3                described in paragraphs (a) and (b) of this
                section is not less than 50 percent of the Grade A

 4                milk received from dairy, insert the word farmers
                and handlers described in Section 1000.9(c)

 5                including milk diverted pursuant to Section
                1051.13, subject to the following conditions:

 6
                (1) If milk is delivered directly from producers

 7                farms that are located outside of the marketing
                area, such producers must be grouped by state into

 8                reporting units and each reporting unit must
                independently meet the shipping requirements of

 9                this paragraph.
  

10                (2) Concentrated milk transferred from a supply
                plant located outside the marketing area to a

11                distributing plant shall be excluded from the
                supply plants shipments in computing the

12                percentages in paragraphs (d)(1).
  

13
  

14       MR. HOLLON:  This is the end of the language cite.
  

15       JUDGE CLIFTON:  Mr. Hollon, before you go further, when you
  

16   read the word "paragraph" as plural "paragraphs" in Subsection
  

17   E, I thought that was best.  Mr. Beshore, I'm asking you.
  

18       MR. BESHORE:  I thought it was appropriate, also when read.
  

19   It could -- could be either way.  I'm satisfied with the
  

20   plural.
  

21       JUDGE CLIFTON:  All right.  I'm going to ask then, that
  

22   this change be made on the record copies.  This is page 14 of
  

23   Exhibit 63, we're at the top, we're four lines down in the
  

24   italicized, indented portion which shows proposed language.
  

25   And we're just making the word "paragraph" plural, we're just
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 1   adding an S, that's all.  Good.  Now, Mr. Hollon, you are
  

 2   about in the middle of page 14, and you may continue.
  

 3       MR. HOLLON:  This provision provides for the qualification
  

 4   of a supply plant on the proposed California FMMO.  A
  

 5   California FMMO will have low Class 1 utilization.
  

 6   Nevertheless, where a plant located outside the marketing area
  

 7   provides a substantial and consistent supply to a California
  

 8   FMMO, Section 7(a) and (b) plants, it should be in the pool.
  

 9   The shipping requirements for supply plant establish that if
  

10   milk is truly needed and economically justified, it will be
  

11   accommodated.
  

12      Q.  Could you stop there and begin that sentence again?
  

13   You missed a word, Mr. Hollon.
  

14      A.  The shipping requirements for a supply plant establish
  

15   that if the milk supply --
  

16       MR. HILL:  Your Honor, Brian Hill.  I would like to stop
  

17   the witness for just a second.  We found a little problem that
  

18   I think needs to be addressed.
  

19       MR. FRANCIS:  Okay.  Will Francis, USDA.
  

20           On page 13 where you are talking about Churchill
  

21   County, Nevada, we have a (d).  If you have Exhibit 1, which I
  

22   can hand you, and I think we are on page 47, 211, I'm sorry,
  

23   47, 212 of Exhibit 1.  It reads:
  

24           I.  And I think that begins a sort of out of sequence
  

25   labeling in your printed testimony compared to what was in the
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 1   Notice of Hearing, and we're worried that's going to carry
  

 2   through.  So we would rather address it now.
  

 3       MR. HILL:  Brian Hill.  And it does carry through, because
  

 4   if you look at the top of page 15, he cited to Section (e),
  

 5   which talks supply plant, and that's actually Section (d), page
  

 6   14 -- and so it's kind of missing a number, and it continues
  

 7   down from there.
  

 8       JUDGE CLIFTON:  I'm very glad you brought this up when you
  

 9   did, because we do want, unless there's an intended departure
  

10   from the numbering in the proposal, then we do want to fix it
  

11   now.
  

12       MR. BESHORE:  There's not an intended departure from the
  

13   numbering.  The language in mine is identical, I think, and
  

14   I'm, we're certainly willing to conform to the numbering in the
  

15   Hearing Notice.
  

16       JUDGE CLIFTON:  What might be a good idea, Mr. Beshore, is
  

17   for us to take about a five, ten-minute break while you and
  

18   Mr. Hollon get his copy right, and then we can conform ours as
  

19   he reads to us from his corrected copy.  It puts a little more
  

20   burden on Ms. Frisius in making those changes on the record
  

21   copies, unless you want to --
  

22       MR. BESHORE:  Well, we can do that in a minute.
  

23       JUDGE CLIFTON:  Okay.  All right.  So let -- I think it's
  

24   going to take you at least ten minutes, don't you, Mr. Beshore?
  

25       MR. BESHORE:  We'll take ten.
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 1       JUDGE CLIFTON:  Okay.  Everybody be back and ready to go at
  

 2   about 3:48.  That gives you about 10 or 11 minutes.
  

 3       (Whereupon, a break was taken.)
  

 4       JUDGE CLIFTON:  It's 3:47.  Everybody's back, so we'll
  

 5   proceed.  Mr. Hollon?
  

 6           Do you -- Mr. Beshore, did you want to start?
  

 7   BY MR. BESHORE:
  

 8      Q.  Well, I will, if I could.
  

 9          Mr. Hollon, do you have some corrections to the
  

10   identifying subparts of part 7 that some of the languages in
  

11   your testimony, number 63, something got mislabeled, not in
  

12   conformity with the Hearing Notice.
  

13          So if you start with the, on page 13 of Exhibit 63, the
  

14   text of 7, the pool plant text that was labeled (d) in the
  

15   printed exhibit, should be what?
  

16      A.  (c)(1), (c) rather than (d).
  

17      Q.  Okay.  So on the next page, page 14, the provision for
  

18   supply plant which was labeled (e) should be what?
  

19      A.  Should be (d).
  

20      Q.  Okay.  Going on, then to page 15, those paragraph that
  

21   was labeled (f) should be?
  

22      A.  (e).
  

23      Q.  And the paragraph at the bottom that is labeled (g)
  

24   should be?
  

25      A.  (f).
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 1      Q.  Okay.  You didn't reach that point yet in your
  

 2   testimony, but we'll correct them in advance, and when you get
  

 3   to page 16, it continues with (g) which is correct; is that
  

 4   right?
  

 5      A.  That is correct.
  

 6       JUDGE CLIFTON:  It is my understanding that the record
  

 7   copies have been so corrected; is that right, Ms. Frisius?
  

 8       MS. FRISIUS:  Correct.
  

 9       JUDGE CLIFTON:  Thank you.
  

10   BY MR. BESHORE:
  

11      Q.  With those corrections, could you then resume
  

12   presenting your testimony in Exhibit 63, and I think you were
  

13   at the paragraph beginning with "furthermore" on page 14.
  

14      A.  That is correct, page 14.
  

15      Q.  Okay.
  

16      A.  Furthermore, if the milk that is delivered from
  

17   producers' farms that are located outside of the marketing area
  

18   and in more than one state, the producers and milk supplies
  

19   must be accounted for individually by state, and independently
  

20   meet the shipping requirements described in Section 1051.7(d).
  

21   Also, we do not want to allow concentrated milk transferred
  

22   from the supply plant located outside the marketing area to a
  

23   distributing plant to be a part of any computation made to
  

24   determine if the supply plant can meet the requirements of this
  

25   section.
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 1           Our language does not allow for a supply plant for
  

 2   which we see no economically justified function.
  

 3       JUDGE CLIFTON:  May I interrupt, Mr. Hollon?  We've just
  

 4   gotten through page 14, and I would like to go up about five
  

 5   lines from the bottom, and just ask whether there should be a
  

 6   dot inserted in the section reference?
  

 7       MR. HOLLON:  Section 10517(d).
  

 8       JUDGE CLIFTON:  Should be dot 7.
  

 9       MR. HOLLON:  Oh, I was looking at the dot at the end of the
  

10   (d).  Okay.  Section 1051.7(d).
  

11       JUDGE CLIFTON:  All right.  And I would like the record
  

12   copies to reflect the addition of the dot.  Thank you.
  

13           All right.  So we have completed page 14, and
  

14   Mr. Hollon, you may resume.
  

15       MR. HOLLON:  Reading again from the proposal language:
  

16                (e) The applicable shipping percentages of
                paragraphs (d) of this section and section 1051.13

17                (d)(2) and (d)(3) may be increased or decreased
                for all or part of the marketing area by the

18                Market Administrator.  If the Market Administrator
                finds that such adjustment is necessary to

19                encourage needed shipments or to prevent
                uneconomic shipments.  Before making such a

20                finding, the Market Administrator shall
                investigate the need for adjustment either on the

21                Market Administrator's own initiative, or at the
                request of interested parties if a request is made

22                in writing at least 15 days prior to the month for
                which the requested revision is desired effective.

23                If the investigation shows that an adjustment of
                the shipping percentages might be appropriate, the

24                Market Administrator shall issue a notice stating
                that an adjustment is being considered and invite

25                data, views, and arguments.  Any decision to
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 1                percentage must be issued in writing at least one
                day for the effective date.

 2
  

 3           End of the language cite.
  

 4           This provision allows for modification of the shipping
  

 5   percentages by the Market Administrator if needed to best serve
  

 6   the market and warranted by an investigation of market
  

 7   conditions.  We support this provision and the methodology
  

 8   outlined.
  

 9           Reading again from proposal language:
  

10                (f) The term pool plant shall not apply to the
                following plants:

11
                (1) A producer-handler as defined under any

12                Federal Order.
  

13                (2) An exempt plant as defined in Section
                1000.8(e).

14
                (3) A plant located within the marketing area and

15                qualified pursuant to paragraph (a) of this
                section which meets the pooling requirements of

16                another Federal Order and from which more than 50
                percent of its route disposition has been in the

17                other Federal Order marketing area for three
                consecutive months.

18
                (4) A plant located outside any Federal Order

19                marketing area and qualified pursuant to paragraph
                (a) of this section that meets the pooling

20                requirements of another Federal Order and has had
                greater route disposition and such other Federal

21                orders marketing area for three consecutive
                months.

22
                (5) A plant located in another Federal Order

23                marketing area and qualified pursuant to paragraph
                (a) of this section that meets the pooling

24                requirements of such other Federal Order and does
                not have a majority of its route disposition in

25                this marketing area for three consecutive months,
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 1                such other Federal Order without regard to its
                route disposition in any other Federal Order

 2                marketing area.
  

 3       JUDGE CLIFTON:  You read, I believe, "distribution" as
  

 4   "disposition".  I would like you to go back, and I'm sorry to
  

 5   have you do the whole thing, but re-read Section 5.
  

 6       MR. HOLLON:
  

 7                (5) A plant located in another Federal Order
                marketing area and qualified pursuant to paragraph

 8                (a) of this section that meets the pooling
                requirements of such other Federal Order, and does

 9                not have a majority of its route disposition in
                this marketing area --

10
  

11       MR. BESHORE:  Distribution.
  

12       MR. HOLLON:
  

13                -- distribution in this marketing area for three
                consecutive months or if the plant is required to

14                be regulated under such other Federal Order
                without regard to its route disposition and any

15                other Federal Order marketing area;
  

16                A plant qualified pursuant to paragraph -- sorry
                -- start over.

17
                (6) a plant qualified pursuant to paragraph (c) of

18                this section which also meets the pooling
                requirements of another Federal Order and from

19                which greater qualifying shipments are made to
                plants regulated under the other Federal Order

20                then are made to plants regulated under the order
                in this part or the plant has automatic pooling

21                status under the other Federal Order -- and that
                is the end of this quote or this cite reference.

22
  

23           Paragraph (f) describes the special situations for
  

24   which pool plant status does not apply.  We support the
  

25   situations as listed.  The situation of a producer-handler in
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 1   section (f)(1) and as described in Section 1051.10 would not be
  

 2   a pool plant.  A producer-handler plant that has special
  

 3   provisions -- I'm sorry -- a producer plant has special
  

 4   provisions --
  

 5      Q.  Producer-handler.  Start that sentence again,
  

 6   Mr. Hollon, please.
  

 7      A.  A producer-handler plant has special provisions
  

 8   relative to its ownership, operation, milk supply, milk
  

 9   processing and distribution, and does not qualify as a pool
  

10   plant.  An exempt plant as described in Section (f)(2) and as
  

11   described in Section 1000.8(e) has special provisions that
  

12   describe its ownership, operation, milk supply, milk processing
  

13   and distribution, and does not qualify as a pool plant.  The
  

14   unique situation set forth in Sections (f)(3) through (6)
  

15   describe plants designated individually by location, regulatory
  

16   status, and the length of regulatory status, and refer to
  

17   situations which cause the plant that has been regulated as a
  

18   pool plant on this proposal order, to lose its pool plant
  

19   status and become regulated on another order.  In each case, we
  

20   support the provision and concept as outlined.
  

21          Reading again from the proposal language:
  

22
                (G) any plant that qualifies as a pool plant in

23                each of the immediately preceding three months,
                pursuant to paragraph (a) of this section or the

24                percentages in paragraph (c) of this section that
                is unable to meet such performance standards for

25                the current month because of unavoidable
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 1                Administrator to be beyond the control of the
                handler operating the plant, such as a natural

 2                disaster (ice storm, wind, storm, flood) fire,
                breakdown of equipment or work stoppage, shall be

 3                considered to have met the minimum performance
                standards during the period of such unavoidable

 4                circumstances, but such relief shall not be
                granted for more than two consecutive months.

 5
  

 6           Paragraph (g) describes the situation which
  

 7   circumstances beyond the control of the handler--
  

 8       JUDGE CLIFTON:  I'm sorry, you wanted to tell us that at
  

 9   the bottom of page 14 you had finished reading the proposed
  

10   language and you were about to return to your statements about
  

11   it.
  

12       MR. HOLLON:  That is correct.
  

13       JUDGE CLIFTON:  Okay.
  

14       MR. HOLLON:  Returning to the testimony:
  

15           Paragraph (g) describes the situation where
  

16   circumstances beyond the control of the handler prevents the
  

17   handler from complying with the regulations that establish pool
  

18   plant status and, accordingly, allow the Market Administrator
  

19   to make special accommodations under the given circumstances.
  

20           B.  Section 1051.12-Producer
  

21           The language and testimony -- this language and
  

22   testimony outlines our proposal for the definition of a
  

23   producer.
  

24           Reading from the language cite:
  

25
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 1                (a) except as provided in paragraph (b) of this
                section, producer means any person who produces

 2                milk approved by a duly constituted regulatory
                agency for fluid consumption as Grade A milk, and

 3                whose milk (or components of milk) is:
                (1)  Received at a pool plant directly from the

 4                producer or diverted by the plant operator in
                accordance with section -- sorry -- start over

 5                again.
  

 6                (1) received at a pool plant directly from the
                producer or diverted by the plant operator in

 7                accordance with Section 1051.13; or
                (2) received by a handler described in Section

 8                1000.9 (c).
  

 9           This is the end of the language cite.
  

10           The term "producer" defines those dairy farms whose
  

11   milk is a part of the pool.
  

12       JUDGE CLIFTON:  I'm sorry, say it again, please?
  

13       MR. HOLLON:  The term "producer" defines those dairy
  

14   farmers whose milk is a part of the pool.  Producer status
  

15   under the California FMMO should be provided to any California
  

16   dairy farmer who produces milk pooled by duly constituted
  

17   regulatory agency for fluid consumption as Grade A milk, and
  

18   whose milk or components of milk is received at a pool plant
  

19   directly from the producer's farm or is marketed by a
  

20   cooperative.
  

21           Producer status also should be according to dairy
  

22   farmers located outside the state of California who deliver
  

23   milk to pool plants as defined by Section 1051.7 and whose milk
  

24   meets the requirements of 1051.13.
  

25           Reading again from the language cite:
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 1
                (b) Producer shall not include a dairy farmer

 2                described in paragraphs (b)(1) through (5) of this
                section.  A dairy farmer described in (b) (5) --

 3                start over again.
  

 4                (b) Producer shall not include a dairy farm
                described in paragraphs (b)(1) through (5) of this

 5                section.  A dairy farmer described in paragraph
                (b)(5) of this section shall be known as a dairy

 6                farmer for other markets.
  

 7                (1) A producer-handler as defined in any Federal
                Order.

 8
  

 9       MR. BESHORE:  Well, you want to close the paren after 1.
  

10   Read that again.
  

11       MR. HOLLON:
  

12                (1)  A producer-handler as defined in any Federal
                Order.

13
                (2) A dairy farmer whose milk is received at an

14                exempt plant excluding producer milk diverted to
                the exempt plant pursuant to Section 1051.13(d).

15
                (3) A dairy farmer whose milk is received by

16                diversion at a pool plant from a handler regulated
                under another Federal Order if the other Federal

17                Order designates the dairy farmer as a producer
                under that order and that milk is allocated by

18                request to a utilization other than Class 1.
  

19                (4) A dairy farmer whose milk is reported as
                diverted to a plant fully regulated under another

20                Federal Order with respect to that portion of the
                milk so diverted as assigned to Class 1 under the

21                provisions of such other order; and
  

22                (5) A dairy farmer who having had the Grade A
                permit has marketed milk as other than Grade A for

23                more than 30 consecutive days shall not be a
                producer until twelve consecutive months have

24                passed until from time non-Grade A status started.
  

25       MR. BESHORE:  Could you read that provision 5 once more?
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 1   You missed a word on the second line.
  

 2       MR. HOLLON:
  

 3
                (5) A dairy farmer who having had a Grade A permit

 4                has marketed milk as other than Grade A milk for
                more than 30 consecutive days shall not be a

 5                producer until twelve consecutive months have
                passed from the time non-Grade A status started.

 6
  

 7           This is the end of the language cite.
  

 8       JUDGE CLIFTON:  May I interrupt just a moment?  We're about
  

 9   in the middle of page 18.  I just want for the transcript, for
  

10   the court reporter to know that when the witness is telling us
  

11   where to open and close parentheses, it is all right to use the
  

12   exhibit to close the parentheses if the witness forgot to.  And
  

13   this is supposed to be a verbatim transcript, yes.  But what
  

14   we're trying to capture here is the layout that is shown in the
  

15   exhibit.  And to the extent, you know, the witness refers to
  

16   dot, we don't expect you to type D-O-T, we just expect the
  

17   number to show in it with a period.  So, yes, it's a verbatim
  

18   transcript, but this is a -- this witness is doing an excellent
  

19   job with the punctuation, but just punctuation.  And the
  

20   exhibit will be very helpful as far as formatting the
  

21   transcript appropriately.
  

22           All right.  Back to you, Mr. Hollon, you're beginning
  

23   now with your statement again.
  

24       MR. HOLLON:  The producer definition proposed specifically
  

25   excludes producer-handlers as defined in any Federal Order, and
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 1   dairy farmers whose milk is delivered to exempt plants (unless
  

 2   the milk is diverted in accordance with Section 1051.13(d)).
  

 3   Since these operations are exempt from the proposed California
  

 4   FMMO pricing and pooling provisions, milk which is in excess of
  

 5   the needs of these operators should not be treated as producer
  

 6   milk when it is moved directly from the farms of these
  

 7   operators to a pool plant.  Milk delivered to a pool plant from
  

 8   such operations would be other source milk.
  

 9           In addition, provision is made to preclude the
  

10   possibility of a dairy farmer being a producer under two orders
  

11   with respect to the same milk.  The producer definition
  

12   excludes a dairy farmer with respect to milk which is received
  

13   at a pool plant under this proposed order by diversion from a
  

14   pool plant under another order, if the dairy farmer is a
  

15   producer under the other order with respect to such milk and
  

16   the milk is allocated to Class II or Class III use under this
  

17   order.  Also, the definition excludes a dairy farmer with
  

18   respect to milk which is converted to a pool plant under
  

19   another order from a pool plant under this order, with respect
  

20   to the portion of such person's milk assigned to Class I under
  

21   the other order.
  

22   BY MR. BESHORE:
  

23      Q.  Class I milk?
  

24      A.  Class I milk under the other order.
  

25      Q.  Thank you.
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 1      A.  A dairy farmer for other market provision is added to
  

 2   ensure that a producer who loses his Grade A permit for less
  

 3   than 30 days does not lose his pool status upon the
  

 4   reinstatement of his permit.  However, where a permit is given
  

 5   up for more than 30 days, the producer is not eligible for pool
  

 6   status until twelve consecutive months have passed.
  

 7          Section (12) close --
  

 8      Q.  Should that be 13?  13(b)(5)?
  

 9      A.  It is 12.
  

10          Section 12.  Start the paragraph over.  Section open
  

11   paren --
  

12      Q.  Sorry, 12.
  

13      A.  -- (12)(b)(5) has been inserted to deal with the
  

14   historical practice in the California market of producers
  

15   volunteering to give up their Grade A status to avoid being
  

16   pooled.  Producers who voluntarily degrade must remain out of
  

17   the pool for at least twelve consecutive months.  Producers can
  

18   lose Grade A status occasionally due to issues beyond their
  

19   control, and therefore, we want to allow the producer the
  

20   ability to regain pool status when this occurs.  It is our
  

21   expectation that such incidents are correctible in a 30-day
  

22   period.
  

23          C.  Section 1051.13-Producer Milk.
  

24          This language and testimony outlines our proposal for
  

25   the definition of producer milk.
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 1          Reading from the cite:
  

 2
                Section 1051.13 Producer Milk.

 3
                Except as provided for in paragraph (e) of this

 4                section, producer milk means the skim milk (or the
                skim equivalent of components of skim milk)

 5                including nonfat components and butterfat in  milk
                of a producer that is;

 6
                (a) Received by the operator of a pool plant

 7                directly from a producer or handler described in
                Section 1000.9 (c).  All milk received pursuant to

 8                this paragraph shall be priced at the location of
                the plant where it is first physically received.

 9           End of the language cite.
  

10           This provision defines the status of the majority of
  

11   milk included in the pool.  It defines milk received directly
  

12   at pool plants, whether directly from producers or marketed by
  

13   Cooperatives.  It is our intention that no location value be
  

14   applied to payments for producer milk, but location prices will
  

15   apply to the handler value of milk used as Class I.
  

16           Reading again from the language cite:
  

17
                (b) Received by a handler described in Section

18                1000.9(c) in excess of the quantity delivered to
                pool plants;

19
  

20           This provision allows Cooperatives to pool milk not
  

21   delivered to pool plants, provided all the other requirements
  

22   of producer milk are met.
  

23           Reading from the language cite:
  

24
                (c) Diverted by a pool plant operator to another

25                pool plant.  Milk so diverted shall be priced to
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 1                diverted; or
  

 2      Q.  Now, you want to note that there's language added there
  

 3   which was not in the submitted proposal?
  

 4      A.  That is true.  The words "to the handler" are added to
  

 5   the language now, it was not in the original proposal.
  

 6      Q.  Thank you.  And now?
  

 7      A.  And now I'm finished with the language cite.
  

 8          This provision allows pool plant operators to pool milk
  

 9   not delivered to their own pool plant, provided all other
  

10   requirements of producer milk are met.  This will allow the
  

11   operator of any pool plant to divert milk supplies to another
  

12   pool plant and retain the producer milk status and payroll
  

13   responsibility for such milk.  Without this provision, a plant
  

14   operator who wants to retain regular producers on the plant's
  

15   payroll for the entire month, would have to physically receive
  

16   milk of such producers into the plant (so that it will be
  

17   considered "producer milk"), then pump it back into the truck
  

18   and deliver it to another pool plant.  Such milk would then be
  

19   considered a transfer from one plant to another, with the
  

20   transferor-handler accounting to the pool for the milk and
  

21   paying those producers as well.  This practice is obviously
  

22   uneconomic, resulting in unnecessary costly movements of milk.
  

23   In addition, the unnecessary pumping of milk is damaging to its
  

24   quality.  Permitting diversions between pool plants will
  

25   promote the efficient handling --
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 1       JUDGE CLIFTON:  That sentence again, please.
  

 2       MR. HOLLON:  Permitting diversions of milk between pool
  

 3   plants will promote the efficient handling of milk.
  

 4           Reading again from the proposal language:
  

 5
                (d) Diverted by the operator of a pool plant or

 6                cooperative association described in Section
                1000.9(c) to a nonpool plant subject to the

 7                following conditions:
  

 8           This provision, which defines the qualifications for
  

 9   diversions to nonpool plants, concerns primarily deliveries to
  

10   plants located outside the marketing area, as any delivery from
  

11   a producer located inside the marketing area to a plant located
  

12   in the marketing area, is to a pool plant.  Diverted milk must
  

13   meet all of the criteria, (paragraphs 1 through 5) --
  

14   BY MR. BESHORE:
  

15      Q.  Read that again, Mr. Hollon.
  

16      A.  Diverted milk must meet all of the following criteria
  

17   (paragraphs 1 through 5) as applicable.
  

18          Reading from the language cite:
  

19                (1) Milk of a dairy farmer shall not be eligible
                for diversion until at least five days production

20                of such dairy farmer is physically received as
                producer milk at a pool plant during the first

21                month the dairy farmer is a producer.  If a dairy
                farmer loses producer status under the order in

22                this part (except as a result of a temporary loss
                of Grade A approval or as a result of the handler

23                of the dairy farmer's milk failing to pool the
                milk under any order), the dairy farmer's milk

24                shall not be eligible for diversion until at least
                five days production the dairy farmer has been

25                physically received as producer milk at a pool
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 1                reassociated with the market.
  

 2           This is the end of the language quote.
  

 3           To be eligible for diversion, five days production of a
  

 4   dairy farmer's milk must first be received at a pool plant.
  

 5           Reading again from the language cite:
  

 6                (2) The quantity of milk diverted by a handler
                described in Section 1000.9(c) may not exceed 50

 7                percent of the producer milk receipts reported by
                the handler pursuant to Section 1051.30(c)

 8                provided that the quantity of milk diverted may
                not exceed delete the language not less than, 50

 9                percent of such Cooperative's receipts delivered
                to plants described in Section 1051.7(a) or --

10                start that sentence over again.
  

11                (2) The quantity of milk diverted by a handler
                described in Section 1000.9 (c) may not exceed 50

12                percent of the producer milk receipts reported by
                the handler pursuant to Section 1051.30(c)

13                provided that the quantity of milk diverted may
                not exceed 50 percent of such Cooperative's

14                receipts delivered to plants described in Section
                1051.7(a) or (b).  These percentages are subject

15                to any adjustments that may be made pursuant to
                Section 1051.7(e); and

16
                (3) The quantity of milk diverted to nonpool

17                plants by the operator of the pool plant described
                in Section 1051.7(a) or (b) may not exceed 50

18                percent of the Grade A milk received from the
                dairy farmers (except dairy farmers described in

19                Section 1051.12(b)) including milk diverted
                pursuant to Section 1051.13; and

20
  

21           And that's the end of the language cite.
  

22           Diversions defined by (2) and (3) above --
  

23       JUDGE CLIFTON:  I know what you read means practically the
  

24   same, but go ahead and start again.
  

25       MR. HOLLON:  Diversions as defined by (2) and (3) above are

2767



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1   limited by the producer receipts reported and the shipments to
  

 2   plants described in Section 1051.7(a) or (b)--pool distributing
  

 3   plants.  We choose this measure as the best choice to
  

 4   demonstrate the need for reserve supplies in the California
  

 5   market.  Deliveries to these plants --
  

 6       JUDGE CLIFTON:  One more time on that sentence.
  

 7       MR. HOLLON:  We choose this measure the best -- we chose
  

 8   this measure as the best choice to demonstrate a need for
  

 9   reserve milk supplies in the California market.  Deliveries to
  

10   these plants usually contribute the highest value to the pool,
  

11   and thus, are a valid measure that the milk is needed by the
  

12   market.  The standards as proposed will insure that these
  

13   deliveries are truly needed as the cost of meeting the
  

14   standards will not be trivial.
  

15           However, the diversion standard of 50 percent does
  

16   recognize a balancing component of the Class I and II market
  

17   and would not require uneconomical shipments of milk in order
  

18   to qualify for the sharing of market proceeds.  The need would
  

19   have to be present and met each month.  This is a strict
  

20   requirement that the California market appears to have an
  

21   adequate reserve supply for the Class I market, the chosen
  

22   standard for measure, and so the demonstration of the need must
  

23   also be strict.  The combination of an initial five-day touch
  

24   base and the 50 percent diversion limit should be a valid
  

25   measure.  The performance standards can be modified by the
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 1   discretion of the Market Administrator if needed.  As evidenced
  

 2   by this hearing, the California market is well represented by
  

 3   both producer and processor interests, so the investigation
  

 4   required by the provision would be well researched and
  

 5   reviewed.
  

 6           Reading from the proposal language:
  

 7           (4) Further, such --
  

 8       MR. HILL:  Your Honor, I think we have another issue in the
  

 9   same vein.
  

10       JUDGE CLIFTON:  All right.  Thank you, Mr. Hill.
  

11       MR. HILL:  If you look here, I think he's actually reading
  

12   from section, from subsection paragraph 3 at the bottom.  If
  

13   you look at the Federal Register, he has it marked as 4 here.
  

14   Yes, it's on the middle column of page 4713 of the Federal
  

15   Register, 1051.13(d)(3), if you look at the bottom of that
  

16   section.
  

17       JUDGE CLIFTON:  Yeah, we do have some numbering issues.  I
  

18   think the easiest way to do this is what we did last time.
  

19   Have Mr. Beshore --
  

20       MR. FRANCIS:  Is he changing, sorry, we jumped the gun.  He
  

21   explains it.  My fault.
  

22       MR. HILL:  Yes, I think he may be explained this.
  

23       MR. HOLLON:  Can you tell me where I was?
  

24       MR. BESHORE:  You are on page 22, number 4.
  

25       JUDGE CLIFTON:  I'm not -- I'm not matching up entirely.
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 1       MR. HILL:  Next paragraph.
  

 2       MR. FRANCIS:  It is in the text.
  

 3       JUDGE CLIFTON:  Mr. Beshore, take us back to where we
  

 4   should be on page 22.
  

 5       MR. BESHORE:  If I only knew.
  

 6       MR. HILL:  We're at paragraph 4.
  

 7       MR. BESHORE:  The quoted paragraph 4, Mr. Hollon.
  

 8       MR. HOLLON:  Reading section language:
  

 9
                (4) further, such diverted milk is subject to the

10                pooling requirements of Section 1051(7)(d)(1);
                and,

11
  

12           That's the end of the section cite.
  

13           Diverted milk is subject to the state unit provisions
  

14   as described in section --
  

15       JUDGE CLIFTON:  I'm sorry, I need help.  How come I don't
  

16   have a dot?
  

17       MR. HOLLON:  Because there's not one there.
  

18       JUDGE CLIFTON:  Okay.
  

19       MR. BESHORE:  After 1051.
  

20       JUDGE CLIFTON:  Right.  So if I don't have a dot, then what
  

21   section do I go to, the very beginning?
  

22       MR. HOLLON:  No, there should be one there.
  

23       MR. BESHORE:  There should be one after 1051.
  

24       JUDGE CLIFTON:  What follows the dot?  Is it paren 7 or am
  

25   I still in --
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 1       MR. BESHORE:  We're in -- that should be .7 instead of
  

 2   paren 7.
  

 3       JUDGE CLIFTON:  All right.  So if I'm in .7 then I'm still
  

 4   with pool plants.
  

 5       MR. BESHORE:  Correct.
  

 6       JUDGE CLIFTON:  I don't need the parentheses around the 7.
  

 7       MR. BESHORE:  Correct.
  

 8       JUDGE CLIFTON:  Okay.
  

 9       MS. FRISIUS:  Your Honor, that's in two locations.
  

10       MR. BESHORE:  It's on two consecutive lines.
  

11       JUDGE CLIFTON:  Well, and it's in the quote.  I still think
  

12   the best way to do this is have Mr. Beshore stand by the
  

13   witness and the two of them figure it out and then they will
  

14   tell us, like you did last time.  What are you thinking,
  

15   Mr. Beshore?
  

16       MR. BESHORE:  The parens are not -- it's not correctly
  

17   punctuated as per the proposed text.  It should be .7 rather
  

18   than (7), however, the label, the text in the next sentence
  

19   describes the fact that the subparagraph divider "4" should
  

20   have been inserted, "was not inserted correctly before the
  

21   foregoing language of "(5)" when submitted for the Hearing
  

22   Notice."  And therefore, we're inserting here a (4).
  

23       JUDGE CLIFTON:  All right.  Let me try it then.  Let's,
  

24   Mr. Beshore and Mr. Hollon, listen to what I'm saying and tell
  

25   me if this is correct.  When Mr. Hollon, on page 22 of his
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 1   testimony, cited subsection 4, it should have read as follows:
  

 2           (4) further, such, insert diverted milk is subject to
  

 3   the pooling requirements of Section 1051.7(d)(1); and,
  

 4           That completes the cited proposed text.  Returning to
  

 5   Mr. Hollon's statement, the next line would read:
  

 6           Diverted milk is subject to the state unit provisions
  

 7   as described in Section 1051.7(d)(1).
  

 8           Are we good so far, Mr. Beshore and Mr. Hollon?
  

 9       MR. BESHORE:  We are.  Yes.
  

10       JUDGE CLIFTON:  Okay.  Before you go next, then I would
  

11   like the record copies to reflect those changes, and
  

12   Ms. Frisius is way ahead of me, she's already said it's in two
  

13   places, so she's already identified it, that's great.
  

14           Now, Mr. Beshore, you may go ahead with what you are
  

15   concerned about after that.
  

16       MR. BESHORE:  Well, there's a bracketed sentence next, and
  

17   maybe to the facilitate things, I just -- I would like to just
  

18   explain what the bracketed sentence says.
  

19           In the Hearing Notice, the last clause of (3), which
  

20   is:  "And further, such milk is subject to the pooling
  

21   requirements of 1051.7(b)(1)" has been moved into a new paren
  

22   (4), that's what the bracketed sentence says.  It just makes
  

23   the provision cleaner that way, although there was no language,
  

24   per se, added there, other than the word diverted, as
  

25   Mr. Hollon noted.
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 1           Then what's paren (5) in the text on page 22, is paren
  

 2   (4) in the Hearing Notice.  So the clause at the end of 3 was
  

 3   just moved to create a (4) for better text of the language, we
  

 4   felt.
  

 5       JUDGE CLIFTON:  That is very helpful.  And so I see why
  

 6   Mr. Francis said, oh, they've already taken care of it, but I
  

 7   wouldn't have known that until you had just explained it,
  

 8   Mr. Beshore.  All right.  Good.  Thank you.
  

 9           So now, Mr. Hollon, you can go back and even though
  

10   Mr. Beshore has explained the gist of it, you may read your
  

11   testimony on page 2, excuse me, 22, beginning with "diverted
  

12   milk."
  

13       MR. BESHORE:  Begin with the sentence in brackets.  I think
  

14   we corrected through there.
  

15       JUDGE CLIFTON:  You are right.  Thank you.
  

16       MR. BESHORE:  Thank you, your Honor.
  

17       MR. HOLLON:  [The sub-paragraph divider "(4)" was not
  

18   inserted correctly before the foregoing language of "(5)" when
  

19   submitted for the Hearing Notice.  It was incorrectly placed at
  

20   the end of (3) and the word "diverted" was omitted.]
  

21           Reading again from the language cite:
  

22
                (5) Diverted milk shall be priced to the handler

23                at the location the plant to which diverted.
  

24                (e) Producer milk shall not include milk of a
                producer that is subject to inclusion and

25                participation in a market-wide equalization pool
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 1                imposed under the authority of the state
                government maintaining market wide pooling of

 2                returns.
  

 3           That's the end of the language cite.
  

 4           This provision denies producer milk status to milk that
  

 5   could possibly be dual pooled in both a State Order and an
  

 6   FMMO.  This provision is included in all FMMO's.
  

 7           Returning to the language cite:
  

 8                The quantity of milk reported by a handler
                pursuant to either Section 1051.30(a)(1) or

 9                Section 1051.30(c)(1) may not exceed 115 percent
                of the producer milk receipts pooled by the

10                handler during the prior month.  Milk diverted to
                nonpool plants reported in excess of this limit

11                shall be removed from the pool.  Milk in excess of
                this limit received at pool plants other than pool

12                distributing plants shall be classified pursuant
                to Section 1000.44(a)(3)(v) and Section

13                1000.44(b).  The handler must designate by
                producer pick up which milk is to be removed from

14                the pool.  If the handler fails to provide this
                information, the Market Administrator will make

15                the determination.
  

16                The following provisions apply:
  

17                (1)  Milk shipped to and physically received at
                pool distributing plants in excess of the previous

18                month's pool volume shall not be subject to the
                115 percent limitation.

19
                The Market Administrator may waive the --

20
  

21       JUDGE CLIFTON:  Go ahead and give me a number before you
  

22   start that paragraph.
  

23       MR. HOLLON:
                (2) the Market Administrator may waive the 115

24                percent limitation:
                (i) For a new handler on the order, subject to the

25                provisions of Section 1051.13(f)(3), or
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 1                changed milk supply conditions due to unusual
                circumstances;

 2                (3)  A bloc of milk may be considered ineligible
                for pooling if the Market Administrator determines

 3                that handlers altered the reporting requirements
                of such milk for the purpose of evading the

 4                provisions of this paragraph.
  

 5       This is the end of the language cite.
  

 6       JUDGE CLIFTON:  Now, is bloc, B-L-O-C, is that a term
  

 7   that's commonly used in the industry?  Is that supposed to be
  

 8   spelled that way?
  

 9       MR. HOLLON:  That's the way it is spelled in the other
  

10   Orders.
  

11       JUDGE CLIFTON:  Okay.  Good.  Thank you.
  

12       MR. HOLLON:  Section 1051.3(f) --
  

13       JUDGE CLIFTON:  I'm sorry, for the record, how is it
  

14   spelled there, Mr. Hollon -- bloc?
  

15       MR. HOLLON:  B-L-O-C
  

16       JUDGE CLIFTON:  Yes, thank you.
  

17       MR. HOLLON:  Section 1051.3(f) regulates the volumes of
  

18   milk that this type of handler may pool on the proposed Order
  

19   from month-to-month.  The provision --
  

20       MR. BESHORE:  Could you stop there?  The reference at the
  

21   beginning of that sentence you just read, Ms. Frisius has
  

22   called to my attention should be 1051.13, rather than just 3.
  

23       MR. HOLLON:  Thank you.
  

24           Section 1051.13(f) regulates the volumes of milk that
  

25   this type of handler may pool on a proposed order from
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 1   month-to-month.  The provision limits the volumes to be pooled
  

 2   to not more than 115 percent of the volume pooled in the
  

 3   previous month, unless the Market Administrator waives the
  

 4   limitation, provides for an allowance for a new handler, or
  

 5   determines that the supply conditions of the reporting handler
  

 6   had a significant change.
  

 7           Section 1051.13(f) prescribes procedures to be followed
  

 8   in case a handler reports milk in excess of the percentages
  

 9   allowed by the proposed order.  The excess quantity of milk
  

10   would not qualify as producer milk, and would not be priced
  

11   under the Order, or would be down allocated for pricing
  

12   purposes.  Where possible, the reporting handler would be
  

13   required to designate the dairy farmer deliveries that should
  

14   not be considered producer milk.  Absent such designation, the
  

15   Market Administrator will make the determination.
  

16           D.  Pooling of Milk from Outside the Marketing Area
  

17           The proposed Order primarily involves the marketing and
  

18   pooling of milk in the State of California and the requirements
  

19   for equal pricing to producers and handlers.  Producers and
  

20   plants outside the state can clearly participate in the pool,
  

21   but as in other Orders, with different benefits and burdens.
  

22   Benefits may include the price improvement generated by the
  

23   California FMMO pool versus the local market, and burdens may
  

24   include the high level of delivery necessary to share in those
  

25   returns.
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 1           Qualified distant reserve supplies may choose to pool
  

 2   or not pool, depending on advantageous price relationships,
  

 3   without causing the extent of disorderly marketing conditions
  

 4   that such behavior would result in if practiced within the
  

 5   marketing area.
  

 6            E.  Section 1051.11 -- Grade A Milk and Market Milk
  

 7       MR. BESHORE:  Mr. Hollon, should that be 1051.11?
  

 8       JUDGE CLIFTON:  That's what it is.
  

 9       MR. BESHORE:  I'm sorry, when you get to the text of the
  

10   proposed, it is incorrect.  I'm sorry.
  

11       MR. HOLLON:  Yes.
  

12       MR. BESHORE:  But maybe we can pre-mark that and read it
  

13   correctly, the textual language should be 1051.11 when it says
  

14   1050.
  

15       MR. HOLLON:  E.  Section 1051.11--Grade A Milk and Market
  

16   Milk
  

17           We propose to utilize the reserved Section 1051.11 to
  

18   add a definition of Grade A milk and market milk in order to
  

19   assure that these terms which are used in the proposed order
  

20   and in California law and regulations, are properly interpreted
  

21   in the FMMO.
  

22           Referring back to proposed language:
  

23
                Section 1051.11 Grade A Milk

24                "Grade A milk" shall mean milk approved by a duly
                constituted regulatory agency for fluid

25                consumption as Grade A milk, or as market milk as
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 1
  

 2       End of the proposed language.
  

 3       Under California --
  

 4       JUDGE CLIFTON:  Now, I'd just like to point out,
  

 5   Mr. Hollon, the heading in your proposal just says "reserved".
  

 6   So even your heading "Grade A milk" is actually to be inserted.
  

 7       MR. HOLLON:  Yes, that's correct.
  

 8       JUDGE CLIFTON:  Okay.
  

 9       MR. HOLLON:  Under California law, the term "market milk"
  

10   is the term used to define milk eligible for fluid consumption
  

11   and is generally synonymous with the FMMO term "Grade A milk".
  

12   Section 11 was a reserve section of the proposed order, and to
  

13   prevent any possible conflicts with terms and definitions going
  

14   forward, the Cooperatives proposed to insert this language for
  

15   the proposed California FMMO into Section 1051.11.
  

16   IV.     Examples of Major Changes in Federal Order Regulations
  

17   Over the Years.
  

18           The adoption of pooling terms from California Order
  

19   which are different from any permanently existing in other
  

20   Federal orders --
  

21   BY MR. BESHORE:
  

22      Q.  Read that again, please, Mr. Hollon.
  

23      A.  The adoption of pooling terms for the California Order
  

24   which are different from any presently existing in other
  

25   FMMO's, is just one example of how Federal Orders under the
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 1   AMAA are able to meet the needs of the marketplace as it
  

 2   inevitably changes over time.  We note here just a few
  

 3   significant changes in FMMO regulations over the past several
  

 4   years.
  

 5           A.  The Elimination of Individual Handler Pools in
  

 6   Favor of Market-wide Pools
  

 7           In the early periods of Milk Order regulation, the use
  

 8   of individual handler pooling regulation was neither unusual
  

 9   nor rare.  For example, in 1961, there were 67 Federal Order
  

10   markets with market-wide pools, and 14 Federal Order markets
  

11   with individual handler pools.  However, as the FMMO system
  

12   evolved, the presumed benefit of individual handler pools, as
  

13   viewed through the lens of orderly marketing, became less
  

14   acceptable and the number of individual handler pools decreased
  

15   over time.
  

16           The Secretary discussed individual handler pools
  

17   extensively in the Final Decision of the 2010 Producer-Handler
  

18   hearing, noting their place and use in the Orders and the
  

19   ultimate elimination of that class of handlers:
  

20                The market-wide sharing of the classified use
                values of milk among all producers supplying a

21                marketing area is an essential feature of the
                Federal Milk Marketing Order system.  It ensures

22                that producers supplying a given marketing area
                receive the same uniform price for their milk,

23                regardless of its end use.  In combination with
                classified pricing, market-wide pooling has, among

24                other things, successfully mitigated price
                competition between producers seeking the

25                higher-valued fluid outlets for their milk.
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 1                favor of an individual handler pool system would
                reverse the stability achieved by its adoption in

 2                all Federal Milk Marketing Orders.
                ...

 3                Over the years, USDA has repeatedly concluded that
                market-wide pooling promotes orderly marketing

 4                conditions more completely and is one of the most
                important marketing order tools used to ensure

 5                uniformity in prices to producers.
                In markets where much of the milk is handled by

 6                operating Cooperatives and large surpluses of milk
                are unevenly distributed among handlers,

 7                conditions observable today, market-wide pooling
                best ensures orderly marketing.

 8
  

 9   (75 Fed. Reg. 10122, 10148 (2010))(emphasis added).
  

10           Individual handler pools had been a viable part of the
  

11   FMMO system for many years.  As individual handler pools
  

12   gradually fell out of favor due to the rise of larger markets
  

13   and more complex pooling issues, the Secretary concluded that
  

14   they no longer served the purpose of orderly marketing and made
  

15   the significant decision to eliminate them.  The last
  

16   individual handler pool was in the Michigan Upper Peninsula
  

17   Order (Order 44) and was eliminated in Order Reform.
  

18   Undoubtedly, the handler in this Individual Handler pool was
  

19   very opposed to the change in no small part due to the economic
  

20   implications it brought.  But the Secretary, nevertheless,
  

21   concluded that the broader benefits to orderly marketing
  

22   outweighed any negative consequences, and thus made the change.
  

23           Similarly, as we have documented, without the pooling
  

24   provisions proposed by the Cooperatives, the benefits of
  

25   market-wide pooling will be greatly impaired.  In the many
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 1   months where either Class III or Class IV would not be pooled,
  

 2   the resulting scenario would greatly resemble the deficiencies
  

 3   of an individual handler pooling system.
  

 4           B. Regulation of Large Producer-Handlers
  

 5           In 2010, the Secretary issued a Final Decision that
  

 6   substantially changed the FMMO regulations governing
  

 7   producer-handlers.  In particular, the Final Decision amended
  

 8   "the producer-handler definitions of all Federal Milk Marketing
  

 9   Orders to limit exemption from pooling and pricing provisions
  

10   to those with total route disposition and sales of packaged
  

11   fluid milk products to other plants of three million pounds or
  

12   less per month."  (75 Fed. Reg. 21157 (2010).)
  

13           The Producer-Handler hearing was lengthy with
  

14   substantial testimony, noting there was a longstanding
  

15   tradition of treatment of producer-handlers that was
  

16   significantly different from what was being proposed; that the
  

17   discussion of the issue was legitimate; and that the
  

18   proponents' proposal would have significant negative economic
  

19   impacts on the opponents (large producer-handlers).  The
  

20   Secretary recognized these points in the Final Decision, noting
  

21   that the historical exempt status provided to producer-handlers
  

22   had been "based on the premise that the declared policy and
  

23   objectives of the AMAA, namely orderly marketing, could be
  

24   achieved without the extension of full regulation of this
  

25   category of handler."
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 1   (75 Fed. Reg. 10122, 10146 (2010).)  The Secretary determined
  

 2   that this significant change was necessary because "USDA found
  

 3   the activity of large scale producer-handlers to be a source of
  

 4   significant and measurable disorder in the Arizona and Pacific
  

 5   Northwest marketing areas."  (Id. At 10147.)
  

 6           With regard to economic impact, the Secretary noted:
  

 7   "While this may cause an economic impact on those entities with
  

 8   more than three million pounds of total monthly sales that are
  

 9   currently considered producer-handlers under the Federal Order
  

10   system, the impact is offset by the benefit to other small
  

11   businesses."
  

12   (Id. At 10122.)
  

13           Of course, the economic impact referenced by the
  

14   Secretary would be a negative impact.  The results of the
  

15   Hearing Decision would increase some costs to the largest
  

16   producer-handlers.  But the overall effects of the change were
  

17   deemed by the Secretary to be beneficial to the market as a
  

18   whole, in part because the new provisions made the operations
  

19   of producer-handlers more similar to the other pool
  

20   distributing plants that competed within the market for sales.
  

21   The decision thus resulted in more orderly marketing
  

22   conditions.
  

23       JUDGE CLIFTON:  Now, I would like to stop you because you
  

24   are about to begin with page 28 of Exhibit 63, and you can not
  

25   finish your getting through this exhibit before we have to

2782



TRANSCRIPT OF PROCEEDINGS - VOLUME XIII

 1   leave tonight, so I would like us to stop and talk about what
  

 2   we'll do tomorrow.
  

 3           And Mr. Vlahos, you have a number of corrections that
  

 4   you also had caught in what we have done thus far.  I'm going
  

 5   to invite you to suggest those at this time.
  

 6       MR. VLAHOS:  Thank you, your Honor.  John Vlahos.  I
  

 7   completely sympathize with the witness having to read through
  

 8   the myriad of testimony and the fact that you are here and what
  

 9   they do is quite amazing to me.
  

10           Your Honor I had some of the opening and closing
  

11   parentheses which your Honor has already indicated would be
  

12   corrected, so we won't deal with those, but on page 9, at eh
  

13   bottom line, Mr. Hollon was reading the testimony, the word
  

14   "currently" in the text was omitted.
  

15       JUDGE CLIFTON:  All right.  Mr. Hollon, would you read the
  

16   last full sentence that shows the bottom of page 9 beginning
  

17   with the word limitations?
  

18       MR. HOLLON:  Limitations on depooling currently vary from
  

19   Order to Order in the system.
  

20       JUDGE CLIFTON:  All right.  So the exhibit is fine, is that
  

21   correct, Mr. Hollon?  That is a correct statement?
  

22       MR. HOLLON:  Yes.
  

23       JUDGE CLIFTON:  And if in reading it you left out the word
  

24   currently, you meant to include it?
  

25       MR. HOLLON:  Yes.
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 1       JUDGE CLIFTON:  All right.  Thank you.
  

 2       MR. VLAHOS:  On page 13, the footnote indicates that the
  

 3   presence of an underline and bold indicates proposed language
  

 4   modification.  In the, just below the middle of that page,
  

 5   there is a paragraph that in the proponent's proposal, the way
  

 6   the witness read it, did not indicate the underline and bold
  

 7   were indeed the words that were inserted.  He just read it as
  

 8   is, without saying inserted, insert that which during the month
  

 9   and insert producers, he just read it as it is without that
  

10   information.
  

11       JUDGE CLIFTON:  All right.  Then, Mr. Hollon, with regard
  

12   to page 13 of Exhibit 63 in about the center of the page, the
  

13   provision would read as follows, with you showing what's been
  

14   inserted.
  

15       MR. HOLLON:  A plant located in Churchill County, Nevada,
  

16   strike the word that, and insert the words which during the
  

17   month, then the next receives milk is correct, then insert the
  

18   word producer(s) in Churchill County.
  

19       JUDGE CLIFTON:  Thank you.
  

20       MR. VLAHOS:  The same thing happened on page 14, he omitted
  

21   the quoted language, the proposed language, the word farmers,
  

22   that if underlined and boldfaced in that text was just read,
  

23   indicating it was an insertion.
  

24       JUDGE CLIFTON:  All right.  Then, Mr. Hollon, looking at
  

25   the top of page 14 of your testimony, subsection "d", what word
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 1   is inserted in that section?
  

 2       MR. HOLLON:  In the fifth row, beginning with the words 50
  

 3   percent of the Grade A milk received from dairy, insert the
  

 4   word farmers, and that's the only word that's inserted.
  

 5       JUDGE CLIFTON:  All right.  Thank you.
  

 6       MR. VLAHOS:  In the next paragraph of the text, while the
  

 7   second to the bottom line of that paragraph, beginning with the
  

 8   word plan, establishe4d that, Mr. Hollon was reading did not
  

 9   read the word supply, he read that if the milk distributed.
  

10       JUDGE CLIFTON:  All right.  So Mr. Hollon, on page 14, in
  

11   the middle of the page, will you read the last sentence, the
  

12   first full paragraph following the proposed order language?
  

13       MR. HOLLON:  Shipping requirements for a supply plant
  

14   establish that if the milk supply is truly needed and
  

15   economically justified, it will be accommodated.
  

16       MR. VLAHOS:  On page 16, a very tiny insert but to make the
  

17   record totally accurate, the full paragraph after the middle of
  

18   the page ending seventh line, the line beginning with
  

19   processing and distributing.
  

20       THE COURT:  It says, not that, but we're looking in the
  

21   right place.
  

22       MR. VLAHOS:  Have I got the right page?  16?
  

23       THE COURT:  What it says is milk processing and
  

24   distribution.
  

25       MR. VLAHOS:  Thank you.  I made a mistake, distribution and
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 1   the witness did not read the following work "it", tiny point.
  

 2       JUDGE CLIFTON:  Okay.  Mr. Hollon, on page 16, the middle
  

 3   of the page, would you please read the sentence in full that
  

 4   begins an exempt plant?
  

 5       MR. HOLLON:  An exempt  plant as described in Section
  

 6   (f)(2) and as described in Section 1000.8(e) has special
  

 7   provisions that describe its ownership, operation, milk supply,
  

 8   milk processing and distribution and it does not qualify as a
  

 9   pool plant.
  

10       MR. VLAHOS:  Your Honor, on page 17, the quotation of the
  

11   proposed language under the heading B.  Section
  

12   1051.12--Producer.  In the middle of the quoted language, the
  

13   proposed language that is underlined and bold, again this is a
  

14   situation where the witness read it without indicating that
  

15   that was conservative language.
  

16       JUDGE CLIFTON:  All right.  Mr. Hollon, with regard to page
  

17   17 of Exhibit 63, would you read subsection (a) and point out
  

18   to us what words are added?
  

19       MR. HOLLON:  (a) except as provided in paragraph (b) of
  

20   this section, producer means any person who produces milk
  

21   approved by a duly constituted regulatory agency for fluid
  

22   consumption as Grade A milk and whose milk insert the words (or
  

23   components of milk).
  

24       JUDGE CLIFTON:  Thank you.
  

25       MR. VLAHOS:  On page 20, in the proposed language from the
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 1   proposal under the paragraph that began at near the top of the
  

 2   page, this provision allows Cooperatives to pool milk, in the
  

 3   quoted language the words "to the handler" there are bold and
  

 4   underlined.  Again, were not indicated by Mr. Hollon.
  

 5       JUDGE CLIFTON:  All right.  On page 20 of Exhibit 63, Mr.
  

 6   Hollon, will you read into the record, again, the subsection
  

 7   (c) in the top half of page 20?
  

 8       MR. HOLLON:  (c) Diverted by a pool plant operator to
  

 9   another pool plant.  Milk so diverted shall be priced, insert
  

10   the words "to the handler" at the location of the plant to
  

11   which diverted; or
  

12       JUDGE CLIFTON:  Thank you.
  

13       MR. VLAHOS:  And I think, your Honor that from that point
  

14   on Mr. Hollon actually indicated each time that there was an
  

15   insert or a revision.  He read it correctly in his testimony.
  

16           Oh, one final thing, I think It's final, that on page
  

17   25, at the bottom, carries over to page 26, there's some
  

18   language that is in the text as boldfaced and the, he made the
  

19   citation to the Federal Register, and he states emphasis added.
  

20   Mr. Hollon, in his testimony, literally indicated it was the
  

21   bottom paragraph, the bottom of page 25, started, Over the
  

22   years, and the language carrying over to the next page was the
  

23   language that was emphasized.
  

24       JUDGE CLIFTON:  All right.  Thank you.  I would ask the
  

25   court reporter, when you are utilizing the Exhibit 63 to assist
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 1   with punctuation and the like for Mr. Hollon's testimony, that
  

 2   when you get to the bottom of page 25 and you see that the
  

 3   second paragraph 9 of that citation from the final decision of
  

 4   the 2010 producer-handler hearing is contained in bold and the
  

 5   exhibit bold, the second of the two paragraphs.
  

 6           Would that suffice with regard to that, Mr. Vlahos?
  

 7       MR. VLAHOS:  I think so.  And I think that's most of the
  

 8   things that I noticed, your Honor.  Thank you for allowing the
  

 9   corrections.
  

10       JUDGE CLIFTON:  Thank you.  I do really appreciate how
  

11   everyone is so vigilant.  It's been very helpful.
  

12       MR. HILL:  Brian Hill.  I don't want to belabor this, I
  

13   just want to make you aware of this, on page 13, the two cites
  

14   to 1051.7(c) and what are not (c)(1) in his testimony, those
  

15   citations are not complete.  They do not encompass the entirety
  

16   of what's in the Hearing Notice.  I just want to make sure that
  

17   we're not changing or shortening those up.
  

18       MR. BESHORE:  We're aware of that.  Thank you.
  

19       JUDGE CLIFTON:  Good.  All right.  Now, so my question was,
  

20   what will we do tomorrow?  I know we'll finish Mr. Hollon's
  

21   direct testimony.
  

22       MR. BESHORE   I suggest we finish his direct, finish his
  

23   cross, and --
  

24       JUDGE CLIFTON:  Doesn't that give some incentive to finish
  

25   his cross so we can go?  Because you might got to go prior to
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 1   noon.
  

 2       MR. ENGLISH:  My cross will be very lengthy.
  

 3       JUDGE CLIFTON:  Mr. English says his cross will be very
  

 4   lengthy.  Hard to give that man a good incentive.
  

 5           All right.  So is there anyone who is ho9peful that Mr.
  

 6   Beshore will call another witness tomorrow once we finish Mr.
  

 7   Hollon's testimony about pooling?  Thank you, Mr. Hollon.
  

 8           Mr. Hill?
  

 9       MR. HILL:  Brian Hill.  We do have one point to make
  

10   everyone aware of.  We have one potential witness coming in on
  

11   October 14th, it could be the first day that we return from our
  

12   break.  I believe that's a Wednesday.  Al Zolin.  So I just
  

13   want to -- No?
  

14       JUDGE CLIFTON:  How do you spell his last name?
  

15       MR. HILL:  Z-O-L-I-N.
  

16       THE COURT:  Okay.  Thank you.  All right.  Is there
  

17   anything else preliminary to our closing for the day?  There is
  

18   nothing.  We go off record at 5:03.  I'll see you tomorrow
  

19   morning.
  

20       (Whereupon, the evening recess was taken.)
  

21                            ---o0o---
  

22
  

23
  

24
  

25
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 1           FRIDAY, OCTOBER 9, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record.  It is October 9,
  

 3   2015.  It's a Friday, it's 9:00 in the morning, and we're in
  

 4   Clovis, California.  My name is Jill Clifton.  I'm the
  

 5   United States Administrative Law Judge who is assigned to take
  

 6   in evidence at this milk hearing.
  

 7           I'm a USDA employee and I would like now to take
  

 8   appearances of my fellow USDA employees who are here at this
  

 9   time.
  

10       MR. FRANCIS:  Good morning, William Francis, F-R-A-N-C-I-S.
  

11   United States Department of Agriculture, Agricultural Marketing
  

12   Service, I'm a Dairy Marketing Specialist.
  

13       MS. FRISIUS:  Good morning, happy Friday.  My name is
  

14   Meredith Frisius, M-E-R-I-D-I-T-H, F-R-I-S-I-U-S, with the USDA
  

15   AMS Dairy Programs.
  

16       MS. MAY:  Good morning, Laurel May, L-A-U-R-E-L, M-A-Y,
  

17   USDA AMS Dairy Programs, Order Formulation Division.
  

18       MR. MYKRANTZ:  John Mykrantz J-O-H-N, M-Y-K-R-A-N-T-Z,
  

19   Agricultural Economist Pacific Northwest/Arizona Order, on
  

20   detail with Dairy Programs.
  

21       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

22   with the Upper Midwest Milk Marketing Order, Federal Order 30,
  

23   on detail with AMS Dairy Programs.
  

24       MR. HILL:  I'm Brian Hill, B-R-I-A-N, H-I-L-L, I'm an
  

25   Attorney with the Office of General Counsel.
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 1       MS. BECKER:  Lauren Becker, L-A-U-R-E-N, B-E-C-K-E-R, USDA
  

 2   Office of the General Counsel.
  

 3       JUDGE CLIFTON:  And now I would like to take those teams of
  

 4   proponents and opponents.
  

 5       MR. BESHORE:  Good morning, Marvin Beshore.  M-A-R-V-I-N.
  

 6   B-E-S-H-O-R-E, Attorney for the proponents of Proposal 1,
  

 7   California Dairy Institute, Dairy Farmers of America, and
  

 8   Land O'Lakes.
  

 9       MR. HOLLON:  Good morning, Elvin Hollon, E-L-V-I-N,
  

10   H-O-L-L-O-N.  Dairy Farmers of America, one of the proponents
  

11   of Proposal 1.
  

12       MR. VLAHOS:  John Vlahos, Hanson Bridgett law firm, with
  

13   the co-counsel for the proponents of Proposal Number 1,
  

14   J-O-H-N, V-L-A-H-O-S.  Hanson Bridgett is H-A-N-S-O-N,
  

15   B-R-I-D-G-E-T-T.
  

16       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

17   Megan is M-E-G-A-N, I'm also with the law firm of Hanson
  

18   Bridgett, and co-counsel for the proponents of
  

19   Proposal Number 1.
  

20       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D, I work
  

21   for Land O'Lakes.
  

22       MR. ENGLISH:  Good morning, your Honor.  Chip English,
  

23   C-H-I-P, E-N-G-L-I-S-H, with the law firm of Davis, Wright,
  

24   Tremaine in Washington DC, on behalf of the Dairy Institute of
  

25   California.  I'm not a member of the California Bar, but I have
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 1   an office in San Francisco and I'll be there on the Bay
  

 2   watching Fleet Week this weekend.
  

 3       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V-U-L-I-N, also with
  

 4   Davis, Wright, Tremaine, representing the Dairy Institute of
  

 5   California.
  

 6       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K.
  

 7   Economist with the Dairy Institute of California.
  

 8       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

 9   K-A-L-D-O-R, Executive Director of Dairy Institute of
  

10   California.
  

11       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-F-U-S-S,
  

12   Dean Foods Company.
  

13       MR. DeJONG:  Good morning, James DeJong, J-A-M-E-S,
  

14   D-e-J-O-N-G, with Hilmar Cheese, a dairy farmer-owned cheese,
  

15   whey, and milk powders.
  

16       MR. RAMIREZ:  Miguel Ramirez, M-I-G-U-E-L, R-A-M-I-R-E-Z,
  

17   Associate Director of Economics for the Leprino Foods, Denver,
  

18   Colorado.
  

19       MR. VETNE:  John Vetne, appearing for Hilmar Cheese,
  

20   J-O-H-N, V-E-T-N-E.
  

21       MS. HANCOCK:  Nicole Hancock with Stoel Rives, S-T-O-E-L,
  

22   R-I-V-E-S, representing California Producer Handlers
  

23   Association and Ponderosa Dairy.
  

24       MR. LAI:  Good morning, Victor Lai, V-I-C-T-O-R, L-A-I,
  

25   with Producers Dairy Foods, a Member of California Producer
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 1   Handler Association.
  

 2       JUDGE CLIFTON:  Now I would like other participants to
  

 3   identify themselves.  Even though they may not be associated
  

 4   with a particular proposal.
  

 5       MS. REED:  Kristine Reed, K-R-I-S-T-I-N-E, R-E-E-D, Counsel
  

 6   for Select Milk Producers.
  

 7       JUDGE CLIFTON:  Is there anyone here this morning who
  

 8   anticipates testifying today, in addition to Mr. Hollon?  No
  

 9   one identifies himself at this time.
  

10           I would like now to go to preliminary matters,
  

11   beginning with announcements and other preliminary matters by
  

12   USDA employees.
  

13       MS. FRISIUS:  Good morning, welcome to day 14, everyone.
  

14   I'm Meredith Frisius and I work for the USDA.  You can notify
  

15   me if you want to testify and then I will be able to let the
  

16   Judge know.  If you can provide me with a business card and one
  

17   to the court reporter, that would be great.
  

18           USDA is here to collect a record to look into the
  

19   promulgation of a California Milk Marketing Order.  If anyone
  

20   in the audience would like to question a witness, please come
  

21   and approach the microphone to do so.
  

22           We are broadcasting this audio feed and this can be
  

23   found at tinyurl.com/camilkhearing.  We have a court reporter
  

24   here to do, to record official transcripts, and they will be
  

25   available approximately two weeks after the end of each hearing
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 1   week.
  

 2           Exhibits are numbered in order that, in the order that
  

 3   they are presented.  When you come, please provide me with
  

 4   three copies, and one for the court reporter, one for the
  

 5   Judge.  Additional copies will be distributed and found at the
  

 6   back of the room.
  

 7           As always, refreshments and food are also in the back.
  

 8   And yesterday we ended, or the day concluded with Elvin Hollon
  

 9   working through his testimony.  Today he will continue that
  

10   and potentially begin cross-examination.
  

11       JUDGE CLIFTON:  Excellent.  Thank you.  Our time table
  

12   today is to stop no later than twelve noon.  We will next go on
  

13   record next Wednesday at 9:00 in the morning.
  

14           Would there be any other preliminary matters that
  

15   anyone else has?  I don't see anyone indicating.  I do want to
  

16   read into the record the docket number in brackets, [AO], that
  

17   is a designation the Hearing Clerk for the United States
  

18   Department of Agriculture uses for agreements and orders cases,
  

19   of which this is one.  The docket number is 15-0071.
  

20           All right.  Then, Mr. Hollon may come back to the
  

21   witness stand and Mr. Beshore you may proceed.
  

22           Mr. Hollon, you remain sworn, but I would like you
  

23   again to state and spell your name.
  

24       MR. HOLLON:  Elvin, E-L-V-I-N.  Hollon, H-O-L-L-O-N.
  

25       MR. BESHORE:  Good morning, Mr. Hollon, your Honor.
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 1       MR. HOLLON:  Good morning.
  

 2                        DIRECT EXAMINATION
  

 3   BY MR. BESHORE:
  

 4      Q.  Before we ask you to resume your prepared statement,
  

 5   which you will pick up at page 28, there are two loose ends
  

 6   from the earlier part of the statement that I would like to
  

 7   pick up and take care of.
  

 8          So would you go to page 6, first.  Are there some
  

 9   column references that need to be corrected on page 6?
  

10      A.  There are.
  

11           On page 6, under the subheading;
  

12           D.  Pooling Incentives and disincentives, fifth line
  

13   down.
  

14      Q.  First paragraph?
  

15      A.  First paragraph, fifth line down, that sentence begins,
  

16   or that line begins:  July 2015, Columns -- and currently reads
  

17   L, M, N, and it should read K, L, and M.
  

18      Q.  Okay.  Thank you.  And then would you turn to page 13?
  

19       JUDGE CLIFTON:  Before you go there, I am going to ask that
  

20   Ms. Frisius mark the record copies of Exhibit 63 accordingly.
  

21   So on page 6, instead of L, M, and N, those will be stricken,
  

22   and K, L, and M inserted.
  

23       MR. BESHORE:  Thank you, your Honor.
  

24   BY MR. BESHORE:
  

25      Q.  Would you turn then to page 13 of Exhibit 63,
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 1   Mr. Hollon?
  

 2      A.  Page 13?
  

 3      Q.  Okay.
  

 4      A.  The --
  

 5      Q.  Is there, did we find that some unidentified gremlin
  

 6   deleted part of the text of the language recitations on that
  

 7   page?
  

 8      A.  That may well be true.
  

 9      Q.  Okay.
  

10      A.  At least the deletion part.  The language referenced
  

11   as, the first language reference at the top third of the page
  

12   reads:
  

13                c.  A plant that is located in the marketing area,
                which during the month receives milk from a

14                producer located in the marketing area.
  

15           And in addition, the words should be added:
  

16                or from a Cooperative marketing the milk of a
                producer located in the marketing area, pursuant

17                to Section 1051.9(c).
  

18      Q.  And that would, with the addition of that language, it
  

19   will read as it appears in the Notice of Hearing at page 47211
  

20   and over into 47212 of the Federal Register, correct?
  

21      A.  Correct.
  

22      Q.  And is essentially the identical language not included
  

23   in c.(1) of the second specific textual proposal on page 13?
  

24      A.  That is true.  On page 13, the lower language cite
  

25   currently reads:
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 1                (c)(1)  A plant located in Churchill County,
                Nevada -- strike the word that, insert the words

 2                which during the month -- now back to the regular
                language -- receives milk from -- insert the word

 3                producers -- back to the regular language -- in
                Churchill County or in the marketing area -- and

 4                now add the words -- or from a Cooperative
                marketing the milk of a producer located in the

 5                marketing area or in Churchill County, pursuant to
                Section 1051.9(c).

 6
  

 7      Q.  Okay.
  

 8       JUDGE CLIFTON:  Now, before you go on, Ms. Frisius, with
  

 9   the help of the proposed language in the Federal Register at
  

10   pages 47211 and 47212, do you believe you can complete that
  

11   without Mr. Beshore reading it again?
  

12       MS. FRISIUS:  Yes.
  

13       JUDGE CLIFTON:  Yes is the answer.
  

14           Now, I do note one little difference between the
  

15   proposed language and the Federal Register, and that we have
  

16   here on page 47212 of the Federal Register, which is Exhibit 1,
  

17   with regard to the part that became (c)(1), the Federal
  

18   Register refers to "from producers located in Churchill
  

19   County."
  

20           Page 13 of the testimony just says "from producers in
  

21   Churchill County."  I think they mean exactly the same, but I
  

22   would like Mr. Beshore, for you to opt which you prefer.
  

23       MR. BESHORE:  We'll go with the Federal Register language.
  

24   It's perhaps redundant, but it is absolutely clear.
  

25       JUDGE CLIFTON:  I agree, so Ms. Frisius, that would be one
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 1   additional change to the text on page 13 of the testimony.  You
  

 2   really are just adding a word, "located".
  

 3       MR. BESHORE:  Yes, thank you, your Honor.
  

 4       JUDGE CLIFTON:  You're welcome.  Now, there's not much room
  

 5   for her to write on this, how should we handle that?
  

 6       MS. FRISIUS:  Can I type a version and print it and then
  

 7   have that, and have a little note saying "see corrections?"  I
  

 8   don't know how --
  

 9       JUDGE CLIFTON:  Or turn to the backside of this page,
  

10   indicate with an arrow that you are adding it to the backside
  

11   of the page.  Then we have to remember to scan both sides, and
  

12   that's the only part of this exhibit that would require that.
  

13       MS. FRISIUS:  I can put a sticky note to identify the page.
  

14       JUDGE CLIFTON:  All right.  I like that better than you
  

15   adding a page, just working with what they have got and somehow
  

16   finding a way to write it out.  And I believe you were chosen
  

17   because you have the very best handwriting.
  

18       MS. FRISIUS:  Hopefully that's true.
  

19       JUDGE CLIFTON:  She says hopefully that's true.
  

20           All right.  Mr. Beshore?
  

21   BY MR. BESHORE:
  

22      Q.  Thank you.  Now, Mr. Hollon, would you proceed with
  

23   your testimony in Exhibit 63, beginning at the top of page 28?
  

24      A.  C.  Adoption of Multiple Component Pricing Plans.
  

25          Since the early days of Federal Orders in the 1930's,
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 1   producers were paid, and handlers were billed, on the basis of
  

 2   skim milk and fat produced/purchased.  But since the late
  

 3   1980's, multiple component pricing (MCP) of milk have been used
  

 4   in the FMMO system, and it has become the predominant system of
  

 5   pricing.
  

 6          Generally, the adoption of MCP in an Order, serves to
  

 7   improve the price signals to producers and processors.  Both
  

 8   parties pay or receive a price more targeted to their
  

 9   production and processing requirements.  While four of the
  

10   existing ten orders still use some type of skim/fat-oriented
  

11   pricing, the majority of all FMMO regulated milk is priced on
  

12   an MCP basis (as is milk regulated under the current California
  

13   Milk Marketing system).
  

14           In 2013, 86 percent of the 132 billion pounds of
  

15   producer milk under FMMO regulation was subject to an MCP plan
  

16   by which dairy farmers are paid for the valuable solids content
  

17   of farm milk -- butterfat, protein, and other nonfat solids.
  

18   The move from a fat/skim to an MCP in Federal Order pricing was
  

19   a sea change in producer and handler relations, changing a
  

20   system would have been in place for literally decades, if not
  

21   more than a century in most markets.
  

22       JUDGE CLIFTON:  I would just like to interject an
  

23   instruction for the court reporter, it's fine the way
  

24   Mr. Hollon read it, but watch for the punctuation on page 28
  

25   when you type it.  You will see that in the second paragraph of
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 1   that page there's a forward slash in between the word skim and
  

 2   the phrase fat-oriented pricing, and in the third paragraph you
  

 3   will see that there's a forward slash in between the word fat
  

 4   and the word skim.  Mr. Hollon, you may resume.
  

 5       MR. HOLLON:  MCP was first included in a FMMO program
  

 6   following a 1986 hearing for the Great Basin Order.
  

 7       JUDGE CLIFTON:  Now, that sentence as you read it means
  

 8   exactly what is written, but what is written is slightly
  

 9   different.  You used the word "included" and the typing says
  

10   "introduced."  I'd just like a preference which would you like
  

11   the testimony to read?
  

12       MR. HOLLON:  I'll re-read the sentence.
  

13           MCP was first introduced in the FMMO program following
  

14   a 1986 hearing for the Great Basin Order.  (53 Fed. Reg. 686
  

15   (1988).)  In the following years, MCP was adopted for the
  

16   Mid-Atlantic Market (56 Fed. Reg. 57850 (1991)), the Ohio and
  

17   Indiana Markets (58 Fed. Reg. 33347 (1993)), the Pacific
  

18   Northwest and Idaho Markets, (59 Fed. Reg. 8546 (1994)), five
  

19   of the upper Midwest Markets, (60 Fed. Reg. 41833 (1995)) and
  

20   the Southern Michigan Market, (60 Fed. Reg. 43066 (1995)).
  

21   The Federal Milk Marketing Order Reform Decision provided a
  

22   uniform, protein-based MCP plan for all seven markets outside
  

23   of the Southeast and Arizona (64 Fed. Reg. 16026, 16015
  

24   (1999).)
  

25           MCP plans are markedly different from the specifics of
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 1   a traditional skim/fat payment plans.  The following three
  

 2   examples involving two different orders and the Reform Decision
  

 3   highlight both the differences as well as the benefits
  

 4   resulting from the changes.  First, in a 1994 decision made for
  

 5   the Pacific Northwest and Southwestern Idaho, Eastern Oregon
  

 6   Orders, the pricing basis was shifted from skim/fat to a
  

 7   component basis, but the actual components choice in the two
  

 8   side-by-side orders were not identical.  "Under the Pacific
  

 9   Northwest Order, the components to be priced will be nonfat
  

10   milk solids and butterfat.  Under the Southwestern
  

11   Idaho-Eastern Oregon Order the components to be priced will be
  

12   protein and butterfat."  (59 Fed. Reg. 8546, 8547 (1994).)
  

13           Second, just one year later, in 1995, five of the
  

14   existing Orders in the Upper Midwest region (Orders 30, 65, 68,
  

15   76 and 79) adopted an MCP system that replaced the
  

16   long-standing skim/fat method for paying producers.  Notably,
  

17   the choice of component alternatives was not identical to the
  

18   1994 decision for the Idaho/Oregon/Washington markets.  Rather,
  

19   these upper Midwestern orders determined that "[p]roducers
  

20   would be paid on the basis of the pounds of butterfat, protein,
  

21   and other solids, (solids -- should read, solids-not-fat other
  

22   than protein) in their milk..."
  

23       JUDGE CLIFTON:  I'm going to interrupt right there,
  

24   Mr. Hollon, when you read the phrase just before you explained
  

25   solids-not-fat, you left out a word.  So could you please, I
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 1   hate to have you do it, but start again the sentence beginning
  

 2   with rather.  And also, you referred to Upper Midwestern
  

 3   Orders, so I think it would be good to start with "rather."
  

 4       MR. HOLLON:  Rather, these Upper Midwest Orders determined
  

 5   that "[p]roducers would be paid on the basis of the pounds of
  

 6   butterfat, protein, and other nonfat solids (solids-no-fat
  

 7   other than protein) in their milk..."  (60 Fed. Reg. 41833,
  

 8   41834 (1995).)  Further, the variations in MCP plans were noted
  

 9   in the decision to which these changes were made, as follows:
  

10       JUDGE CLIFTON:  And before you do that quote, I'm going to
  

11   instruct Ms. Frisius on the record copies, on the page 29 of
  

12   Exhibit 63, to insert a "T" in the middle of the page so that
  

13   the phrase that Mr. Hollon has pointed out to us will read on
  

14   the record copy solids-not-fat.  Thank you.
  

15           Mr. Hollon, you may proceed.
  

16       MR. HOLLON:  The following is a quote from the decision:
  

17                The multiple component pricing plans considered
                thus far for inclusion in Federal Milk Orders have

18                been developed and proposed by the industry
                participants in the affected marketing areas.  The

19                plans have tended to be modified from one
                proceeding to the next, with ideas about the most

20                appropriate provisions evolving as time goes on,
                and to reflect individual marketing conditions.

21                ...
  

22                Unlike the multiple component pricing plans
                adopted previously in other Federal Milk Marketing

23                Orders, this decision recommends the adoption of a
                pricing plan for milk based on three components,

24                rather than two.
                (ID at 41838.)

25
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 1           Lastly, in the Federal Order Reform decision of 1999,
  

 2   several key changes were made that unified rather than
  

 3   diversified the component pricing provisions.  MCP provisions
  

 4   were adopted for six of the ten currently remaining reformed
  

 5   orders, with the difference being inclusion of a somatic cell
  

 6   premium/deduction component in four of those six orders.
  

 7           Reading a cite from a hearing record:
  

 8
                Under this final rule, producers in most Federal

 9                Orders will be paid on a multiple component basis
                --

10
  

11   BY MR. BESHORE:
  

12      Q.  Mr. Hollon, just begin the quote again.  You missed a
  

13   word.
  

14      A.  Okay.
  

15      Q.  Take your time.
  

16      A.
                Under this final rule, producers in most Federal

17                Order markets will be paid on a multiple component
                basis since the basic formula price replacement is

18                based on individual milk component prices.
                Producers will be paid for the pounds of

19                butterfat, pounds of protein, pounds of other
                solids, a per hundredweight price known as the

20                producer price differential, and a per
                hundredweight somatic cell adjustment.  The

21                producer price differential returns to producers
                their pro rata share of the proceeds of the

22                classified pricing system.  The butterfat,
                protein, and other solids prices paid to producers

23                will be the same as the prices for those
                components announced for Class III use regardless

24                of the utilization of the milk.  Handler
                obligations and producer payments under the

25                Federal Orders that do not provide for component
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 1                computed from these component prices.
  

 2   (64 Fed. Reg. 16026, 16105 (1999).)
  

 3           This decision collected various MCP plans formulated by
  

 4   the Secretary considered to be a superior alternative for all
  

 5   markets that utilized an MCP plan at that time.  In formulating
  

 6   that alternative, the Secretary provided the following
  

 7   reasoning:  "The formulas are relatively simple to use and can
  

 8   be applied uniformly.  The formulas are transparent and the
  

 9   Class III and Class IV formulas meet the sound economics
  

10   criterion."  (64 Fed. Reg. 16026, 16096-16097 (1999).)  The
  

11   basic product price formulas were, and remain the same, for all
  

12   markets.  Further, the price values of the formulas are all
  

13   derived from national, rather than regional, prices.  In the
  

14   MCP markets, the price formulas play out in the form of an
  

15   individual component values -- start that sentence over again.
  

16   In the MCP markets, the price formulas play out in the form of
  

17   individual component values, while in skim/fat markets, they
  

18   play out in the form of butterfat and skim values.  All of the
  

19   orders (both MCP and skim/fat) calculate all prices in the same
  

20   basic formula constructs.
  

21           D.  Development of Transportation Programs to Meet
  

22   Market Needs
  

23           The development of transportation programs in the FMMO
  

24   system also provides an example of the type of variation that
  

25   can exist from order to order in terms of implementation,
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 1   change, and significance.
  

 2           The transportation credit programs were a result of the
  

 3   1985 Farm Bill, which allowed market-wide service programs to
  

 4   be implemented in the Orders, if justified by a hearing.
  

 5   Transportation credit programs are currently present in Orders
  

 6   5, 7, and 30 to address the specific needs of procuring both
  

 7   local and supplemental milk for the market by allowing partial
  

 8   recovery of transportation costs.  The Order 30 model has been
  

 9   unchanged since implementation, while the Order 5 and 7 model
  

10   have been modified several times in response to changing market
  

11   conditions.
  

12           The transportation credit provisions in Orders 5, 7,
  

13   and 30 are similar in that they are all transaction-based,
  

14   mileage-based, and subject to audits.  They differ markedly,
  

15   however, in how they are funded and what milk qualified for
  

16   payment.  In particular, the Order 30 provisions are funded
  

17   from the blend pool, while the Order 5 and 7 provisions are
  

18   funded via an assessment on Class I pounds.
  

19           Interestingly, the first transportation program after
  

20   the 1985 Farm Bill was authorized by the 1988 decision in the
  

21   (pre-FMMO Reform decision) Texas Milk Marketing Area.  That
  

22   program was not included in the (post-FMMO Reform Decision)
  

23   Southwest Order.  Unlike the existing transportation credit
  

24   programs that are currently in place in Orders 5, 7, and 30,
  

25   which assist in getting milk supplies to the market, this
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 1   decision assisted in moving surplus milk out of the market.
  

 2           The 1988 Texas Order Decision reversed the USDA mindset
  

 3   with regard to market-wide service payments for transportation
  

 4   assistance and granted them for dealing with surplus milk
  

 5   supplies.
  

 6           Reading a citation from that -- not a citation, a
  

 7   sentence from that decision.
  

 8      Q.  Quotation.
  

 9      A.  Quotation, there we go.
  

10                This final decision would provide transportation
                credits to handlers for hauling excess producer

11                milk to nonpool plants located outside the state
                of Texas.  The credits would represent a partial

12                reimbursement of hauling costs from the Order's
                market-wide pool.  Such credits would apply during

13                the months of March through June and the last half
                of December, and would be limited to milk going

14                into Class II and Class III uses.  The credits
                would be computed at a rate of 2.4 cents per ten

15                miles.  Credits would be limited to handlers who
                transfer milk from plants located in Zone 1 of the

16                marketing area, while credit on milk is moved
                directly from farms to nonpool plants would be

17                limited to milk produced in Northern Texas and
                Southern Oklahoma.  Handlers would also receive a

18                credit to recognize costs associated with hauling
                milk from higher to lower prices areas.  The

19                amount of milk to which transportation credits
                apply, would be reduced to the extent that a

20                handler or affiliate of a handler caused milk from
                outside the state of Texas to be received from

21                plants in the marketing area.
  

22   (53 Fed. Reg. 36321, (1988).)
  

23       JUDGE CLIFTON:  Before you go to the next quotation,
  

24   Mr. Hollon, in the, we're on page 32 of Exhibit 63, and in the
  

25   next to the last line of that first paragraph you have quoted,
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 1   if what is shown there says the handler rather than a handler,
  

 2   would you prefer that your testimony say the handler?
  

 3           Oh, it's both ways in that sentence.  I'd just ask you,
  

 4   since this is a direct quote, I'd just ask you to read again
  

 5   the last sentence of that first quotation on page 32.
  

 6       MR. HOLLON:
  

 7                The amount of milk to which transportation credits
                apply would be reduced to the extent that a

 8                handler were affiliate of the handler caused milk
                from outside the state of Texas to be received in

 9                plants in the marketing area.
  

10   BY MR. BESHORE:
  

11      Q.  Continue with the second quoted material then, please.
  

12      A.     ...
  

13                There are a number of significant differences that
                distinguish the Texas situation from that

14                described in the decision denying the issuance of
                such credits for the several Southeastern markets.

15                Primary differences, or the geographical
                limitation of the proposal, and the fact that the

16                reserve milk supplies for other markets are
                generally processed at El Paso, Texas and do not

17                displace Texas Order producer milk at plants in
                the major production areas of Northern Texas and

18                Southern Oklahoma.
  

19   (53 Fed. Reg. 36321 (1988).)
  

20           This decision is notable because it implemented a new
  

21   practice.  A transportation credit concept that had been
  

22   recently denied in the Southeastern borders, but there was
  

23   determined to expressly meet market needs, market data and
  

24   testimony in the Texas order.
  

25           One year prior, in 1987, several proposals regarding a
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 1   transportation -- no, start over.
  

 2           One year prior, in 1987, several proposals regarding
  

 3   transportation programs were made with regard to the
  

 4   Southeastern orders.  (52 Fed. Reg. 15951 (1987).)  Two of the
  

 5   proposals were to provide transportation assistance for
  

 6   transporting milk supplies into the market, and for
  

 7   transporting surplus milk out of the market.  The hearing on
  

 8   these proposals was terminated with no decision.  Later in the
  

 9   1990's, USDA allowed transportation credits for procuring
  

10   supplemental milk supplies to the Southeastern market as the
  

11   proposals were refined to match unique and specific market
  

12   needs.
  

13           E.  Modernizing the FMMO System in Federal Order Reform
  

14           The Federal Order Reform decision was clearly a status
  

15   quo altering decision.  In one decision, the number of orders
  

16   was reduced from 31 to 11 and multiple modifications were made
  

17   to the remaining orders.  The differential pricing surface was
  

18   altered across the country, the price discovery system was
  

19   changed from one drawn from a competitive survey to a
  

20   product-formula basis, product classification definitions were
  

21   changed, transportation credit systems were modified, pooling
  

22   provisions were altered, and producer payment methodologies
  

23   were restructured into basically two methods driven by the same
  

24   set of formulas and based on nationally-derived prices.  Many
  

25   provisions were made uniform through, "Part 1000," --
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 1       JUDGE CLIFTON:  Start that sentence again, please.
  

 2       MR. HOLLON:  However, many provisions were made more
  

 3   uniform through "Part 1000," in which many components of Order
  

 4   provisions were declared the same for all orders.  Definitions,
  

 5   price formulas, and price discovery methodologies were a few of
  

 6   the features that were made uniform.
  

 7           If we were to review every FMMO hearing over time, we
  

 8   would find that most hearings are about a short list of similar
  

 9   topics.  Common are the decisions that modify performance
  

10   standards, adjust an existing payment amount, or make a change
  

11   to a boundary, but there are also clear-cut examples of
  

12   significant policy shifts, such as eliminating the type of
  

13   order, (e.g., the individual handler pool), making significant
  

14   changes to a handler definition (e.g., the definition of
  

15   producer-handler), implementing an entirely new producer
  

16   payment scheme with many subtle differences but very common
  

17   underlying principles (e.g., MCP plans), and transportation
  

18   assistance programs that modify the pricing surface but not the
  

19   differential surface itself.  The FMMO Reform Decision made
  

20   substantial changes to the existing system and standardized
  

21   many key foundational provisions and principles that are common
  

22   to all orders.  The FMMO Reform Decision, thus located a
  

23   foundation that was national in scope while, at the same time,
  

24   allowing for more unique provisions tailored to individual
  

25   markets.
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 1           F.  Conclusion
  

 2           These examples show that the Secretary has a history of
  

 3   making decisions that alter the status quo, some of which have
  

 4   been adopted as written, and some have been tested in courts.
  

 5   Therefore, the fact that some of the concepts offered in the
  

 6   Cooperatives' proposal may become the next status quo altering
  

 7   decision should not weigh against their adoption, especially in
  

 8   the face of the supporting data submitted by the Cooperatives
  

 9   in this hearing.  The AAMA provides many tools --
  

10       JUDGE CLIFTON:  Start again on that sentence.
  

11       MR. HOLLON:  The AMAA provides many tools and great
  

12   flexibility for fashioning the pooling terms of the Milk Market
  

13   Order.  It does not prescribe the rules for defining who is in
  

14   and who is out of the market-wide pool, that is left up to the
  

15   hearing process.  The proposed California order provisions for
  

16   pooling, although different from pooling provisions in other
  

17   FMMO's, are designed to meet the marketplace, just as
  

18   provisions for handler pooling, component pricing,
  

19   transportation, and many other previously unutilized provisions
  

20   have evolved over the years to address changes in the
  

21   marketplace and thus, become part of the Federal Order system
  

22   today.
  

23   BY MR. BESHORE:
  

24      Q.  Thank you, Mr. Hollon that completes your prepared
  

25   testimony, I have just one question to ask you in addition.
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 1   This second statement you have made for this hearing is
  

 2   addressed to the pooling issues with the proposal of the new
  

 3   Federal Milk Marketing Order, and as happened, your testimony
  

 4   has been divided over two days.  And in conclusion, I just want
  

 5   to ask if you would like to sort of sum up the position of the
  

 6   proponents of Proposal Number 1 with respect to so-called
  

 7   inclusive pooling.  Why is it important and a part of this
  

 8   proposal?
  

 9      A.  That would be helpful.
  

10           The producer interest that the Cooperatives represent
  

11   went to experience those national class values.  We have heard
  

12   from producers earlier in the week -- was it this week?  Or
  

13   perhaps earlier last week, and they uniformly expressed their
  

14   opinion on that.  They recognize that those values are there
  

15   and that they aren't sharing in them.  And they have concluded
  

16   that the next possible alternative step to do that is to
  

17   request a Federal Order.
  

18           And embodied in that, in order to achieve those values,
  

19   the pooling proposed that we have proposed are essential.  And
  

20   in our study of the existing proposals, perhaps the only
  

21   alternative that would insure that.
  

22           Depooling defeats the purpose of capturing those
  

23   values.  In addition to that, the California market
  

24   configuration with the presence of quota, and with the presence
  

25   of extremely high Class III utilization and extremely Class IV
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 1   utilization, creates a unique situation that offers actually
  

 2   greater incentives to depool than in any other order.
  

 3           And so, and when that happens, the amount of milk that
  

 4   flips out of the pool would have a bigger impact on pricing
  

 5   than it does in the other orders that offer that.  So with
  

 6   those two thoughts, I think that frames our broad perspective.
  

 7      Q.  Thank you very much.  I have no further questions for
  

 8   Mr. Hollon.  I would move admission of Exhibit 63 and 64.
  

 9       JUDGE CLIFTON:  Let's start with the admission of the
  

10   exhibits.  Ms. Becker?
  

11       MS. BECKER:  Lauren Becker, USDA.
  

12           We noted two very minor corrections that we might want
  

13   to make before we admit this.
  

14       JUDGE CLIFTON:  All right.
  

15       MS. BECKER:  The first is on page 5, the fourth line down
  

16   reads:  78 times Class IV is higher."  I believe that should be
  

17   Class 4b.
  

18       MR. HOLLON:  Are you on --
  

19       MS. BECKER:  I'm on your testimony, Exhibit 63, page 5,
  

20   fifth line down from the top.
  

21       MR. HOLLON:  I think that that is correct that 92 times 4b
  

22   is higher, but I would need to --
  

23       JUDGE CLIFTON:  Wait, take a look at it again.
  

24       MS. BECKER:  I'm sorry, earlier in the sentence it says, 78
  

25   times, Class 4.
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 1       MR. HOLLON:  Oh, oh, okay, I'm sorry, yes that should be
  

 2   Class 4b.
  

 3       MS. BECKER:  And the only other thing is on page 28 of your
  

 4   testimony, at the very bottom of the page, I believe there is a
  

 5   typographical error.  The very last citation to the Federal
  

 6   Register reads 16026, and I believe it should read 16105.  And
  

 7   that citation appears again on page 30 as correctly as 16105.
  

 8       MR. BESHORE:  Thank you.
  

 9       JUDGE CLIFTON:  Those are not small, those are big.  Thank
  

10   you so much, Mrs. Becker.  Mr. Beshore, do you agree with those
  

11   changes now that you have had a chance to look at what
  

12   Ms. Becker proposes?
  

13       MR. BESHORE:  I do.
  

14       JUDGE CLIFTON:  Then I'm going to ask, Ms. Frisius, on the
  

15   record copies of Exhibit 63, on page 5, fourth line down, to
  

16   insert as best you can the small letter (b) after the Arabic
  

17   numeral 4, so that that phrase will read 78 times, Class 4b is
  

18   higher.
  

19           Then I'm going to ask Ms. Frisius, on page 28, I would
  

20   like you to strike 16015 and insert 16105.  Now, with regard to
  

21   Exhibit 63, the testimony.  Does anyone wish to question the
  

22   witness before you determine whether you have any objection to
  

23   it being admitted into evidence?  There's no one.  Is there any
  

24   objection to the admission into evidence of Exhibit 63?  There
  

25   is none.  Exhibit 63 is admitted into evidence.
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 1            (Thereafter, Exhibit 63 was
  

 2            received into evidence.)
  

 3       JUDGE CLIFTON:  64.  Does anyone wish to question
  

 4   Mr. Hollon about Exhibit 64 before you determine whether you
  

 5   have any objection to its being admitted?  There is no one.  Is
  

 6   there any objection to the admission into evidence of
  

 7   Exhibit 64?  There is none.  Exhibit 64 is admitted into
  

 8   evidence.
  

 9           (Thereafter, Exhibit 64 was
  

10            received into evidence.)
  

11       JUDGE CLIFTON:  I have a question for Mr. Hollon and I
  

12   don't know whether counsel wants him to field this question or
  

13   not, but I want to know why the word "inclusive" is regarded as
  

14   adequately descriptive of what you want?  Why does that word --
  

15   why is the meaning of that word helpful in people understanding
  

16   what milk goes into the pool?
  

17       MR. HOLLON:  I think it simply implies that it includes
  

18   all.
  

19       JUDGE CLIFTON:  All right.  What other questions are there
  

20   for Mr. Hollon, and do you want a short break before you do the
  

21   cross-examination?  We could have a short break if anyone needs
  

22   it.  There's kind of an indication it might be a good idea.
  

23   Let's take ten minutes.  Please be back and ready to go at
  

24   10:05.
  

25       (Whereupon, a break was taken.)
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 1       JUDGE CLIFTON:  We're back on record at 10:07.  Who will be
  

 2   the next to question Mr. Hollon?  Mr. English?
  

 3                        CROSS-EXAMINATION
  

 4   BY MR. ENGLISH:
  

 5      Q.  Chip English.
  

 6          Good morning, Mr. Hollon.
  

 7      A.  Good morning, Mr. English.  I trust we will enjoy the
  

 8   next five to ten minutes of our interchange.
  

 9      Q.  You might enjoy the first five.
  

10      A.  That was what I anticipated.
  

11      Q.  So in that spirit, let's maybe start with what I think,
  

12   if I understand correctly, might be some easy things.
  

13           Looking at Exhibit 63, and then comparing it to
  

14   Mr. Beshore's statement in response to the Department's
  

15   questions about sort of a roadmap, you have testimony in this
  

16   statement about pooling that, as I read it, discusses
  

17   producer-handlers but sort in the context of policy changes.
  

18      A.  Would it be easier if I said that we'll have testimony
  

19   on producer-handlers in another witness?
  

20      Q.  Yes.
  

21      A.  And it would be easier if I said we will the testimony
  

22   about, help me out, you know what I'm going to say.
  

23      Q.  Transportation?
  

24      A.  Transportation, no, that wasn't the one.
  

25      Q.  Okay.
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 1      A.  Partially-regulated handlers.
  

 2      Q.  So partially-regulated handlers will be something I
  

 3   should talk to somebody else about?
  

 4      A.  No, but not now.
  

 5      Q.  All right.  Well, that is very helpful and that is sort
  

 6   of the direction I was going in.  And as I said, that was sort
  

 7   of the enjoyable part of this.  And, actually, again, a
  

 8   separate issue, I'm certainly not looking to interrupt the flow
  

 9   of this, but when we first conversed during this proceeding, we
  

10   had a conversation about Exhibit 20 and some corrections at
  

11   some point that you would likely make to Exhibit 20.  And, in
  

12   fact, I think your Honor even indicated that when that happened
  

13   we would create a sort of a 20(a).  Is that also going to
  

14   happen at a later date?
  

15      A.  It is.  That research has been done, those corrections
  

16   have been made, but there were other pressing matters between
  

17   then and now.
  

18      Q.  All right.  Did you happen to bring up, there was some
  

19   discussion with your counsel, the CDFA, Exhibit 61?
  

20      A.  I did not.  I have a copy in my bag if you want to keep
  

21   that one.
  

22       JUDGE CLIFTON:  Well, I think you should have yours,
  

23   Mr. Beshore, and Mr. Hollon should get his.
  

24   BY MR. ENGLISH:
  

25      Q.  If you could also have in front of you your Exhibit 64,
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 1   and it's Table 5(c)(1) for instance.
  

 2      A.  Okay.
  

 3      Q.  So Table 5(c)(1) is the Table, Cooperatives' Table
  

 4   5(c)(1) blend price estimate calculation using CSO, California
  

 5   State Order, utilization, correct?
  

 6      A.  Correct.
  

 7      Q.  So for Column H, for CSO blend --
  

 8      A.  Correct.
  

 9      Q.  -- and if you said this during your testimony in
  

10   response to Mr. Beshore, maybe I missed it.  Is that at test or
  

11   is that at 3.5/8.7?
  

12      A.  It is at 3.5/8.7.
  

13      Q.  And so only for FMMO blend that's what it is?
  

14      A.  No, FMMO blend would be at 3.5 and 8.5, whatever the
  

15   Federal Order standard is.
  

16      Q.  Okay.  So the two are not exactly comparable?
  

17      A.  They are not exactly comparable.  And there's a
  

18   difference of about 2 cents per hundredweight that actually
  

19   would be in my favor if I put it in there.
  

20      Q.  Okay.  In your favor, meaning the Federal Order blend
  

21   would be higher and therefore, the difference would be altered,
  

22   correct?
  

23      A.  Correct.
  

24      Q.  Now, even as Mr. Beshore asked you about the fact that
  

25   you have been up twice, I'm certainly hoping not to repeat, and
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 1   not looking to repeat, segments from the first time.  So with
  

 2   that in mind, we had a discussion, lengthy -- whatever you want
  

 3   to call it -- a discussion last week with respect to your views
  

 4   about the pricing surface, correct?
  

 5      A.  Yes.
  

 6      Q.  And that, in essence, and I can summarize, and if I get
  

 7   it wrong please correct me, that, in essence, relied either on
  

 8   Federal Order Reform or the changes that have been made since
  

 9   Federal Order Reform that the Class 1 price surface is the
  

10   appropriate method for pricing in California today, correct?
  

11      A.  Correct.
  

12      Q.  And similarly, that the existing Federal Orders of
  

13   Federal Order price formula for Class III Class IV, and by
  

14   extension Class II, are correct, and are the ones you used for
  

15   this purpose, correct?
  

16      A.  Correct.
  

17      Q.  So to the extent we have a disagreement about that
  

18   price surface, that might impact the absolute level, but I
  

19   think you are probably going to say, it doesn't impact the
  

20   ultimate conclusions you are going to make?
  

21       JUDGE CLIFTON:  Can you be more specific about where you
  

22   might have a disagreement?
  

23       MR. ENGLISH:  Well, I was hoping -- I think we, I think,
  

24   have said, your Honor, that Class I differentials have to be
  

25   proved and have to be current.  I think we have said the Class
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 1   III and Class IV formulas have to be proved and have to be
  

 2   current, and would not rely on the existing system, and I think
  

 3   it's our conclusion, I think as indicated from some of the
  

 4   data, that those prices would likely be lower than the Federal
  

 5   Order prices that exist today in the system.
  

 6       JUDGE CLIFTON:  I see.  So you are asking him that even if
  

 7   you were right about that, that would not change his overall
  

 8   vision for this California Order?
  

 9       MR. ENGLISH:  Yes.
  

10       JUDGE CLIFTON:  You may answer, Mr. Hollon.
  

11       MR. HOLLON:  First let me say we also will have another
  

12   witness that will deal with pricing, but this is, I'm
  

13   interpreting this as not a numbers question, but I would say a
  

14   policy question between our two views?
  

15   BY. MR. ENGLISH:
  

16      Q.  Yes.
  

17      A.  Is that fair?
  

18      Q.  Yes.
  

19      A.  Then yes, we do support the national pricing grid as
  

20   you have just described it, and those prices were used in all
  

21   of these calculations.  And to the extent that, you know, you
  

22   would use the different pricing grid as you suggested, you
  

23   would get different numbers, quite likely lower numbers, and
  

24   that would, I don't know what those numbers would be or what
  

25   they would look like, but I think the conclusions we would draw
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 1   would still be to support our pooling provisions, but I can't
  

 2   say for certain without obviously seeing what your numbers are.
  

 3      Q.  Okay.  Now, in Exhibit 64 and in your calculations in
  

 4   Exhibit 64, to the extent that your proposal at least as
  

 5   drafted does not presently deal with exempt quota, and to the
  

 6   extent that your proposal would, by the nature of Federal
  

 7   Order, pool milk from out-of-state that presently, as we heard
  

 8   from Mr. Shippelhoute yesterday, it is on the reports it goes
  

 9   in and then it comes out, right?
  

10      A.  That's the way I understand it, also.
  

11      Q.  That did you, in preparing Exhibit 64, take into
  

12   consideration the impacts on the pool and the overbase price of
  

13   that Class I volume being in the pool when it is presently not
  

14   in the pool?
  

15      A.  We did not.  We used the utilizations as published
  

16   based on the total solids tables.
  

17      Q.  So recognizing that you are talking about a change in
  

18   policy, let's at least explore what the policy to date has been
  

19   in the Federal Orders, in particular with respect to pooling,
  

20   and then the flip side of that, how it affects depooling?
  

21   Would you agree that as Federal Orders are presently
  

22   constructed, they are designed to permit farmers, whether or
  

23   not they actually serve the Class I market, but if they stand
  

24   ready, willingly and able to serve the Class I market, to share
  

25   in the Class I proceeds, the higher dollars in the Class I, for
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 1   the pool?
  

 2      A.  That would be through the function of market-wide
  

 3   pooling, and I would agree with that.
  

 4      Q.  And for that purpose, Federal Orders look to what the
  

 5   reasonable reserve supply would be for the market, correct?
  

 6      A.  For the purpose of market-wide pooling?
  

 7      Q.  Yes, in order to determine, for instance, performance
  

 8   standards?
  

 9      A.  I think that market-wide pooling was designed as a
  

10   price level impact.
  

11      Q.  But in determining pooling in order to determine what
  

12   volume of milk is necessary or just looked at in terms of for
  

13   sharing in those proceeds, has the term reserve supply been
  

14   used by the market?
  

15      A.  I'm not sure that I recall that.  I understand the
  

16   concept of reserve supply.
  

17      Q.  What is the concept of reserve supply?
  

18      A.  Having milk that may be available to meet a demand when
  

19   it's demanded, and the available for the market if it's not
  

20   demanded, and sharing in the pool values.
  

21      Q.  And didn't you use the term "reasonable reserve supply"
  

22   yesterday with respect to the diversion discussion?
  

23      A.  I did.
  

24      Q.  Okay.  So what is your definition of a reasonable
  

25   reserve supply, since you used the term?

2826



TRANSCRIPT OF PROCEEDINGS - VOLUME XIV

 1      A.  I think in that, first of all, let's see where it's at.
  

 2      Q.  Sure.  Please.  If it helps, I see it on page 21, but
  

 3   it may be discussed elsewhere.
  

 4      A.  On page 21.
  

 5      Q.  I see the phrase "reserve milk supply" on page 21, that
  

 6   may or may not be the right place.  I'm not trying to misdirect
  

 7   you?
  

 8      A.  So we choose this measure as the best choice to
  

 9   demonstrate a need for reserve milk supply in the California
  

10   market?
  

11      Q.  Yes.  I'm sorry.
  

12      A.  Go ahead finish what you need.
  

13       JUDGE CLIFTON:  Actually, we need to keep some sound coming
  

14   so that they can check.
  

15       MR. ENGLISH:   And I appreciate what she's doing is very
  

16   important, and the only thing is I'm missing the answers --
  

17       JUDGE CLIFTON:  Could you, Mr. English, for now, move the
  

18   podium, until you are just in front of Ms. Becker.  Thank you.
  

19       MR. ENGLISH:  I have lost my place.
  

20       MR. HOLLON:  I understand your concerns.  We were on page
  

21   21.
  

22   BY MR. ENGLISH:
  

23      Q.  Right.
  

24      A.  And you pointed out the sentence "we choose this
  

25   measure as the best choice to demonstrate a reserve milk
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 1   supplies in the California market."
  

 2      Q.  Yes.
  

 3      A.  That would be milk supplies that could be used to
  

 4   supplement the Class I market when needed.
  

 5      Q.  Okay.  Now, so what is your definition of what would be
  

 6   an adequate reserve supply for the California market?
  

 7      A.  Well, I don't have the number, if that's the question.
  

 8      Q.  Okay.
  

 9      A.  And again, it would be, you know, milk to serve that
  

10   market when needed, and available when needed.
  

11      Q.  Okay.  Would you agree that a 50 percent diversion in
  

12   the, for a market that has a Class I utilization of ten percent
  

13   would be high relative to any other Federal Order with the
  

14   utilization similar to that?
  

15      A.  With regard to that question, the answer would be yes.
  

16   But with regard to this instance, there's a difference, this
  

17   instance were Class -- first of all, our proposal would only
  

18   allow a supply plant to be outside the market, and this refers
  

19   to the qualifications for that supply plant outside its located
  

20   outside the market.  And I think based on our proposals, your
  

21   clients and ours, is perhaps not a need for outside the market
  

22   reserve supplies.  However, orders don't allow you to do that
  

23   by feat.  You can't just say no milk from outside the market
  

24   can come in, but you can establish standards for outside of the
  

25   market that don't necessarily match inside.  For example, in
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 1   Order 30, 32, 33, there's a certain class of supply plants that
  

 2   can only perform based on transferring milk as opposed to
  

 3   diversions.  So we are choosing to apply this standard to the
  

 4   supply plants, and again the supply plants would only be
  

 5   outside the market.
  

 6      Q.  I'll come back to that issue.
  

 7           So given sort of existing pooling issues, and let's use
  

 8   the post-Federal Order Reform discussion in a number of
  

 9   hearings with respect to performance standards and pooling.
  

10   Let's go over what happened and why.
  

11           Post-Federal Order Reform, for various reasons, having
  

12   to do with price surface and advanced pricing, and you can name
  

13   other things if you wish, but the bottom line that what started
  

14   happening after Federal Order Reform is, you would have
  

15   situations where entities with Class III and IV milk, would
  

16   pool their milk on the existing Federal Orders during months
  

17   when they could draw from the pool, correct?
  

18      A.  Yes.
  

19      Q.  And when, because of pricing issues, such as the
  

20   Class III price being above the blend price, they would then
  

21   withdraw their milk from the pool so that they wouldn't have to
  

22   make that contribution to the pool, correct?
  

23      A.  That happened.  I would say my recollection of those
  

24   was that that milk was attached to the pool, and that was not,
  

25   as that was the primary reason for most of those hearings, was
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 1   that there was milk attached that was not performing the
  

 2   market, not performing for the market.
  

 3      Q.  The evidence that it wasn't performing for the market
  

 4   was that it withdrew from the market when the price was such
  

 5   that they had to make a contribution to the pool, correct?
  

 6      A.  Again, those hearings were awhile back, but my
  

 7   recollection was that the records demonstrated the milk was
  

 8   distant and rarely if ever served the market, California milk
  

 9   in Order 30.
  

10      Q.  We'll talk about that separately, that's a slightly
  

11   different issue.
  

12      A.  But I don't know that I completely consider that
  

13   separate or Idaho milk in Order 30, or Kansas milk in Order 33
  

14   those issues were where performance standards were crafted to
  

15   meet individual market needs.
  

16      Q.  Did you participate in a number of those proceedings?
  

17      A.  I did.
  

18      Q.  Do you remember that there were two proceedings in the
  

19   Upper Midwest, one in around 2001 and the other in 2004?
  

20      A.  Generally, yes.
  

21       JUDGE CLIFTON:  Let's go off record for a moment.  Let's
  

22   resume it's 10:29.  Thank you.
  

23   BY MR. ENGLISH:
  

24      Q.  Did you read the decisions of the Secretary when they
  

25   came out with respect to those proceedings?  Do you recall?
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 1      A.  I'm sure I read them at the time.  I don't recall them,
  

 2   you know, word for word.
  

 3      Q.  Okay.  I'm going to read for a moment, your Honor, from
  

 4   Volume 71 of the Federal Register, dated September 13th, 2006,
  

 5   the final decision which then became a final rule in the Upper
  

 6   Midwest, which was the 2004 hearing, from page 54146.
  

 7          "While the Orders' performance standards tend to assure
  

 8   the distributing plants are adequately supplied with fresh
  

 9   fluid milk, the goals of market-wide pooling are undermined by
  

10   the practice of depooling."
  

11           Do you remember that conclusion?
  

12      A.  I don't remember that, but I trust you are reading it
  

13   from the Decision.
  

14      Q.  Does that conclusion sound correct as to what the
  

15   Secretary would likely have concluded as a result of the
  

16   depooling hearing?
  

17      A.  Yes.
  

18      Q.  So let's parse that for a moment.  First, the Secretary
  

19   uses the phrase "performance standards."  Would you agree that
  

20   performance standards, as used in the existing Federal Orders,
  

21   encompass shipping requirements, touch base requirements,
  

22   diversion limits?  Yes or no?
  

23      A.  I can't tell if you are finished.
  

24      Q.  I'm finished, but you can add if you need to add.
  

25   Would you agree it includes those three?
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 1      A.  I would agree that those three are things that are
  

 2   parts of performance standards.
  

 3      Q.  And would you agree in the Federal Orders as they exist
  

 4   today, that the purpose is to assure distributing plants are
  

 5   adequately supplied with fresh fluid milk?
  

 6      A.  I would agree with that as part and also to help define
  

 7   who shares in the pool values.
  

 8      Q.  Good.  Fine.  I certainly accept that, and I think
  

 9   that's going to come in the next sentence.
  

10           Do you agree that with respect to the service of the
  

11   market for adequately supplying fresh fluid milk to
  

12   distributing plants, that the goals of market-wide pooling are
  

13   undermined by the practice of depooling?
  

14      A.  I'm sorry, would you repeat?  I was making a note.
  

15      Q.  Do you agree that with respect to the performance
  

16   standards assuring that distributing plants are adequately
  

17   supplied with fresh fluid milk, that the goals of market-wide
  

18   pooling are undermined by the practice of depooling?
  

19      A.  I think it's clear for a number of reasons that there
  

20   are performance standards, you have identified some, and that
  

21   there are standards for depooling in other Orders that reflect
  

22   the local practices as they impact that market and the
  

23   market-wide pooling of those markets.
  

24      Q.  So the next sentence, page 54146 and I'm on column one
  

25   by the way, of three columns.
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 1          "Producers and handlers who regularly and consistently
  

 2   bare the costs of serving the Class I needs of the market, will
  

 3   not equitably share in the additional value arising momentarily
  

 4   from non-fluid uses of milk."
  

 5      A.  Sorry, read that again.
  

 6      Q.  "Producers and handlers who regularly and consistently
  

 7   bare the cost of serving the Class I needs of the market, will
  

 8   not equitably share in the additional value arising momentarily
  

 9   from non-fluid uses of milk."
  

10       JUDGE CLIFTON:  Yeah, I don't think we have enough of the
  

11   quote, but Mr. Beshore, let me hear your thoughts.
  

12       MR. BESHORE:  My thoughts were just that, and that quote is
  

13   in context of something, well, not in some context, but I don't
  

14   think there's there.
  

15       MR. ENGLISH:  I was trying to parse it, but I'll try to
  

16   read the whole thing.
  

17       JUDGE CLIFTON:  Okay.
  

18       MR. ENGLISH:  Going back to --
  

19       JUDGE CLIFTON:  Now, is it possible that we can stop and
  

20   you ca make a copy -- oh, you have it in your laptop.
  

21       MR. ENGLISH:  I have it in my laptop.
  

22       JUDGE CLIFTON:  You know, it would be so much easier if
  

23   Mr. Hollon could see the Federal Register that you are using,
  

24   rather than just trying to capture the little bits you are
  

25   giving him.
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 1       MR. ENGLISH:  If we need to take a break and see how I can
  

 2   do that, it's not easy.  I have been trying to do that.  I'm
  

 3   using online services and things.  I will do whatever, you
  

 4   know, makes the most sense.  I didn't have a whole lot.
  

 5       JUDGE CLIFTON:  Yeah, but out of context, whatever you are
  

 6   getting is not valuable.  Because if you we can't wrap our
  

 7   heads around it.  So let's go off record just a minute.
  

 8       (Whereupon, a break was taken.)
  

 9       JUDGE CLIFTON:  Back on record.  We are back on record at
  

10   10:45.  Mr. English?
  

11       MR. ENGLISH:  Yes, at your request, your Honor, and the
  

12   best we could, we have made copies.  It would have been easier
  

13   to make one page, but it didn't work that way.  We have
  

14   distributed to several people, your Honor, the witness,
  

15   witness's counsel and USDA, copies of the proposed rule
  

16   published on September 13th, 2006, and I'm referring to page
  

17   54146, Column 1.
  

18       JUDGE CLIFTON:  Yeah, you know, it is a little hard to put
  

19   one paragraph in context no matter what reading this with such
  

20   an involved decision, but do your best.
  

21       MR. ENGLISH:  Well, it is, but, your Honor, the way these
  

22   decisions work is they summarize sort of the testimony of
  

23   everybody and then near the end, the Department gives its
  

24   conclusions.  And the conclusions tend to be relatively short.
  

25   And obviously, the whole thing is there, and we're, we intend
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 1   to take official notice of this document so that all parts get
  

 2   used since we have handed it out, although counsel on redirect
  

 3   will be able to do it what he needs to do.
  

 4       JUDGE CLIFTON:  Ms. Hancock?
  

 5       MS. HANCOCK:  If we're going to go that far, I would like a
  

 6   copy of it.
  

 7       MR. ENGLISH:  I'm sorry, Ms. Hancock, at first there was
  

 8   one witness.
  

 9       JUDGE CLIFTON:  Thank you, Mr. English.
  

10       MR. ENGLISH:  So the section I'm interested in is on page
  

11   5146, the first column, and I will read.
  

12       JUDGE CLIFTON:  541 --
  

13       MR. ENGLISH:  54146.  It starts on the first column, the
  

14   second line, "While the Orders' performance standards."  Is
  

15   everybody there?  All right.
  

16           "While the Orders' performance standards tend to assure
  

17   the distributing plants are adequately supplied with fresh,
  

18   fluid milk, the goals of market-wide pooling are undermined by
  

19   the practice of depooling.  Producers and handlers who
  

20   regularly and consistently bare the costs of serving the Class
  

21   I needs of the market, will not equitably share in the
  

22   additional value arising momentarily from non-fluid uses of
  

23   milk.  These same producers and handlers will, in turn, be
  

24   required to share the additional revenue arising from higher
  

25   valued Class I sales in a subsequent month, when class price
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 1   relationships change."
  

 2   BY MR. ENGLISH:
  

 3      Q.  So Mr. Hollon, if you want to look through for other
  

 4   things that's fine.
  

 5       JUDGE CLIFTON:  I'm sorry, Mr. English, I really don't
  

 6   think it's proper to focus on that paragraph without starting
  

 7   on the page before.
  

 8       MR. ENGLISH:  If that's your Honor's wish, of course we
  

 9   can.
  

10       JUDGE CLIFTON:  Even though it focuses on exceptions filed
  

11   by Foremost, I really do think you need to start with that
  

12   paragraph to put this in context.
  

13       MR. ENGLISH:  So I'll read the entire section at your
  

14   request.
  

15           "Exceptions filed by Foremost, et al, regarding the
  

16   interpretation of continuously pooled, and arguing that a
  

17   producer should be allowed to depool some milk in each month
  

18   without pennies, is contrary to the goal of the Federal Order
  

19   program and would undermine the intent of the repooling
  

20   standard.
  

21           Handlers and Cooperatives that depool, purposely do so
  

22   to gain a momentarily financial benefit (by avoiding making
  

23   payments to the PSF) which would otherwise be equitably shared
  

24   among all market participants."
  

25           That leads into the section I have read, but I'll read
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 1   it again.
  

 2           "While the Orders' performance standards tend to assure
  

 3   that distributing plants are adequately supplied with fresh
  

 4   fluid milk, the goals of market-wide pooling are undermined by
  

 5   the practice of depooling.  Producers and handlers who
  

 6   regularly and consistently bare the costs of servicing the
  

 7   Class I needs of the market, will not equitably share in the
  

 8   additional value arising momentarily from non-fluid uses of
  

 9   milk.  These same producers and handlers will, in turn, be
  

10   required to share the additional revenue arising from higher
  

11   valued Class I sales in a subsequent month when class price
  

12   relationships change.
  

13           In regards to the repooling standard, continuously
  

14   pooled will be interpreted to mean that a producer's milk is
  

15   pooled everyday on a Federal Order."
  

16           That is the entire paragraph.
  

17       JUDGE CLIFTON:  Thank you, very much.  You did say one word
  

18   slightly different from what it is here, but the meaning is
  

19   exactly the same, so I'm not going to go back there with you.
  

20       MR. HOLLON:  It's tough to read those long paragraphs.
  

21       JUDGE CLIFTON:  Yes, it is.
  

22   BY MR. ENGLISH:
  

23      Q.  So let me start then, Mr. Hollon having done it this
  

24   way.
  

25      A.  Before you start, can I ask you a question?  I have
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 1   looked and I can't find it.  Can you tell me who Foremost, et
  

 2   al represented?  I've looked through the statement and I can't
  

 3   notice that.
  

 4      Q.  I do have an answer and I was more interested in the
  

 5   Secretary's response.  If you think it is important, I guess we
  

 6   can try to figure it out.
  

 7      A.  Let's try to proceed.
  

 8      Q.  Do you recall whether you attended this particular
  

 9   proceeding?
  

10      A.  I recall that I attended this particular proceeding.
  

11   At least, I think I recall that I did.  I haven't noticed
  

12   myself in the decision yet though.
  

13      Q.  Well, I don't think names --
  

14      A.  -- or my employer.
  

15      Q.  I thought I saw your employer but -- let's start back
  

16   half hour ago or so, your recollection was that these
  

17   proceedings were largely about the pooling of distant supplies
  

18   of milk.  Does this either refresh your recollection or give
  

19   you a view that there was more at issue with respect to it and
  

20   depooling, while may be linked in some instances, to Idaho,
  

21   California, nonetheless there was a specific discussion about
  

22   depooling generally?
  

23      A.  Yes, there was a specific discussion.
  

24      Q.  And I'm really trying not to go through all the
  

25   decisions made post-2000 two Upper Midwest decisions, and two
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 1   Mideast, and two Central and one Northeast?
  

 2      A.  Do you have the number associated with your "all"?
  

 3      Q.  I would have to go and look at the regional hearings
  

 4   there were a number of hearings, correct?
  

 5      A.  You said, "I'm not going to try all," I'm just
  

 6   wondering does the number you are going to try would be 1, 2,
  

 7   3, 4, 5, 6, 7, 8?
  

 8      Q.  I'm trying to limit.
  

 9      A.  Very good.
  

10      Q.  Given these decisions, isn't it the case that what the
  

11   Secretary was concerned about is entities taking or sharing in
  

12   the Class I proceeds when it was to their economic benefit and
  

13   then removing milk from the pool when they otherwise would make
  

14   payments to the pool?
  

15      A.  I'm going to preface my answer with the comment of, you
  

16   know, there were, as you mentioned, several of these, and they
  

17   all represented different market situations.  That, and the
  

18   decisions were unique for those markets.  With that preface,
  

19   the situation of depooling, did and does address the sharing of
  

20   marketing proceeds.  I'm not sure if I would say it was only,
  

21   it would only be Class I proceeds, although I agree with you
  

22   that read Class I in this comment however, when you are the
  

23   depooling math covers broader than Class I values.
  

24      Q.  Well, the depooling math may cover more than the
  

25   values, but hasn't the Secretary in these decisions focused on
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 1   the purpose of the pool and Class I impacts?
  

 2      A.  In this decision there, I, again, haven't read it all,
  

 3   and it was 15 years ago but, the paragraph that you read, I
  

 4   would agree that the Secretary has a focus on Class I and
  

 5   depooling this one.
  

 6      Q.  And just to be clear, it was nine years ago?
  

 7      A.  Thank you.  But again, this was a decision for that
  

 8   market.
  

 9      Q.  Would it surprise you if responding to different
  

10   exceptions, if the identical language that I read initially
  

11   before adding in the rest of the paragraph, with that initial
  

12   language that I read appears in multiple decisions from the
  

13   Secretary with respect to these hearings that were held
  

14   post-Federal Order Reform?
  

15      A.  No, it would not.
  

16      Q.  Now, there was another hearing, and I'm not sure you
  

17   participated, it was in the Northeast.  Do you recall there was
  

18   only one Northeast post-2000 hearing.  Did you participate in
  

19   that hearing?
  

20      A.  You will have to give me some more detail.
  

21      Q.  It was another pooling and performance standards, and
  

22   there was a request for Cooperatives --
  

23      A.  Can you tell me the general topics?
  

24      Q.  Yes, as soon as I can open it?
  

25      A.  Okay.
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 1      Q.  Year-round supply plant performance standards,
  

 2   excluding milk received by supply plants from producers not
  

 3   eligible to be pooled on the Northeast Order, remove a
  

 4   split-plant provision, established one-day touch base standard,
  

 5   establish explicit diversion limits for pool plants, prohibit
  

 6   the ability to pool the same milk on Federal Milk Order and
  

 7   market-wide pool administered by another entity, and grant
  

 8   authority to the Market Administrator to adjust the touch base
  

 9   and diversion limit standards it market conditions warrant."
  

10           Does that help at all?
  

11      A.  I don't recall attending that.  Can you tell me the
  

12   date or at least the year?
  

13      Q.  And this was, unfortunately, I couldn't open for some
  

14   reason.  I apologize.  The Notice of Hearing was in 2002, a
  

15   supplemental Notice of Hearing in August of 2002, a recommended
  

16   decision on March 25th, 2004, and the proposed rule issued on
  

17   January 31, 2005.
  

18      A.  I don't recall being a part of that proceeding.
  

19      Q.  Do you recall whether, before that proceeding -- first
  

20   of all, DFA does have member producers in the Northeast,
  

21   correct?
  

22      A.  It does.
  

23      Q.  And it has since it was formed, correct?
  

24      A.  Yes.
  

25      Q.  And you're familiar with the provisions generally of
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 1   Federal Orders because that's part of your job, correct?
  

 2      A.  Correct.
  

 3      Q.  Do you recall whether prior to this decision that there
  

 4   was a provision for supply plants that didn't meet the
  

 5   standards after already being a pool plant?  They were a pool
  

 6   plant and then they didn't meet the standard, they could
  

 7   nonetheless automatically be pool plant for a period of months
  

 8   after they lost their status?
  

 9      A.  In what order?
  

10      Q.  Order 1 or --
  

11      A.  Part of that hearing?
  

12      Q.  Well, before that -- okay.  In Order 1, prior to that
  

13   hearing, are you aware that there was a provision permitting
  

14   the automatic pool status of a supply plant in subsequent
  

15   months if it had had pool status?
  

16      A.  I'm not aware.
  

17       JUDGE CLIFTON:  Mr. English, with regard to this Final Rule
  

18   in 2005, would you read into the record where it can be found
  

19   in the Federal Register?
  

20       MR. ENGLISH:  Yes, your Honor, and then I'm going to move
  

21   on since the witness doesn't recall anything.
  

22       Monday, January 31, 2005, which is 70 Fed. Reg. Page 4932,
  

23   January 31, 2005.
  

24       JUDGE CLIFTON:  Thank you.
  

25   BY MR. ENGLISH:
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 1      Q.  Are you aware whether other orders had had provisions
  

 2   for so-called automatic pooling of supply plants in months
  

 3   immediately succeeding their either voluntarily or otherwise
  

 4   losing their pool plant status?
  

 5      A.  Not offhand.
  

 6      Q.  So you have referred separately, and I promised to come
  

 7   back to it, to the issue with respect to California milk that
  

 8   was pooled, for instance, on the Upper Midwest Order, correct?
  

 9      A.  Correct.
  

10      Q.  And the nature of that issue was that milk, until its
  

11   change was made by the Secretary, could simultaneously receive
  

12   the benefits of the California pool and also be pooled on a
  

13   Federal Order at the same time, correct?
  

14      A.  So long as it met the existing performance standards
  

15   the Federal Order, correct.
  

16      Q.  Effectively, the same milk would receive two blend
  

17   prices?
  

18      A.  Correct.
  

19      Q.  And the Secretary concluded that that was not to be
  

20   permitted, correct?
  

21      A.  That the same milk could receive a blend price under
  

22   the California provisions and the same milk could receive a
  

23   blend price under the Federal Order provisions, that was
  

24   incorrect.
  

25      Q.  And did you participate with respect to that issue, at
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 1   least in the Upper Midwest hearing?
  

 2      A.  I did.
  

 3      Q.  And you testified that that was a form of a regulatory
  

 4   of abuse -- maybe that's too strong a word.
  

 5      A.  I testified and our position in that was to correct
  

 6   that situation.
  

 7      Q.  Was your testimony because permitting that to happen
  

 8   was a form of double-dipping?
  

 9      A.  Perhaps that was the term that was used at that time.
  

10      Q.  Do you agree with that term?
  

11      A.  I think it was a slang term to describe the practice of
  

12   being in the two pools on the same milk at the same time.
  

13      Q.  Do you have another term that you would use?
  

14      A.  Being in two pools in the same, on the same milk at the
  

15   same time.
  

16      Q.  Do you disagree with the slang of double-dipping?
  

17      A.  I don't know if it's appropriateness or not.
  

18      Q.  So let's talk about performance standards.  And I read
  

19   your testimony, and your view is that the diversion limit for
  

20   supply plants is a performance standard for your proposed
  

21   order.  Is that a correct reading of your testimony?
  

22      A.  There's -- it is a performance standard, yes, for the
  

23   proposed order.  And the specific sections deal with supply
  

24   plants that can only be located outside the marketing area.
  

25      Q.  Are there any performance standards for supply plants
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 1   located inside the market area?
  

 2      A.  I don't think our proposal calls for supply plants and
  

 3   so it allows supply plants inside the marketing area.
  

 4      Q.  They are just simply pool plants, correct?
  

 5      A.  That's correct.  Section 7(c) describes the pool plant
  

 6   and would fit the definition of any plant that is located in
  

 7   the marketing area that receives a milk from a supplier in the
  

 8   marketing area would be a pool plant.
  

 9      Q.  Are there any performance standards for 7(c) plants?
  

10      A.  There are not.
  

11      Q.  Is there a performance standard for a 7(c)(1) plant
  

12   which is a plant located in Churchill County, Nevada if certain
  

13   conditions are met?
  

14      A.  If the decision finds for 7(c) and 7(c)(1) as written,
  

15   no, there would not be.
  

16      Q.  And you agree that that is different from any existing
  

17   Federal Order?
  

18      A.  Yes.
  

19      Q.  And it is your, and I realize that because we're
  

20   chopping this up or whatever we're doing, I know I'm jumping
  

21   ahead a little bit, but there's been testimony about it?
  

22      A.  I'll grant you grace.
  

23      Q.  Thank you.  I'm sure I need it.  It is your testimony
  

24   that the incentive to move milk to Class I plants is going to
  

25   come out of your transportation credit provisions, correct?
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 1      A.  That and other marketplace dynamics.
  

 2      Q.  What other marketplace dynamics will move milk to
  

 3   Class I plants?
  

 4      A.  The relationships between buyers and sellers, the
  

 5   desire to have a diversified portfolio, if you will, of buyers
  

 6   contractual relationships that are both in the market and reach
  

 7   to entities located both in and outside the market.
  

 8      Q.  What Federal Order provisions other than transportation
  

 9   credits, will provide Class I handlers with the ability to get
  

10   milk?
  

11      A.  None.
  

12      Q.  Why should Class I handlers who pay a Class I
  

13   differential and in normal price relationship months, therefore
  

14   pay the highest price formula, not as with existing Federal
  

15   Orders, receive a performance standard as existing in other
  

16   Federal Orders such as shipping percentages?
  

17      A.  Those prices that you refer to are set in the uniform
  

18   pricing grid, if you will, and the Class I differential that
  

19   you referred to will go into the pool and fund those
  

20   transportation allowances as a part of the regular prices and
  

21   be used to make shipments to any handler that a Class I handler
  

22   and in this case, a Class I and Class II handler versus a Class
  

23   III and Class IV handler in different so those would be the
  

24   reasons.
  

25      Q.  Well, if it just makes them indifferent, why would they
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 1   bother to engage in the transaction costs of having to actually
  

 2   make the shipment and get a credit, when they can be
  

 3   indifferent and instead just ship to Class III and Class IV?
  

 4      A.  Again, the reasons I mentioned before, the desire to
  

 5   have a diversified sales base, contractual relationship
  

 6   relationships between companies.
  

 7      Q.  None of which are Federal Order provisions, right?
  

 8      A.  None of which is are Federal Order provisions.
  

 9      Q.  In your exhibit, Exhibit 64, you purported to show the
  

10   price relationships for different classes, and I can pull the
  

11   schedule, I'm sorry.  So it is 5(e) and Column K, which is
  

12   Federal Order Class II, you have an analysis there.  How many
  

13   stand-alone Class 2 and 3 plants are there in California?
  

14      A.  I don't have a firm count.
  

15      Q.  Do you have any information for this record?
  

16      A.  I do not.
  

17      Q.  To the extent that facilities with what is Class 2 and
  

18   Class 3 that would become Class II in Federal Order, if that is
  

19   operated as part of a Class I operation, then that milk cannot
  

20   depool regardless under existing Federal Milk Order Rules,
  

21   correct?
  

22      A.  I think that's correct.
  

23      Q.  Okay.  But your calculation K on 5(e) essentially
  

24   assumes that all that milk is stand-alone facilities and could
  

25   depool, correct?
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 1      A.  That would be true.
  

 2      Q.  In your testimony you discuss the, and the exhibit, you
  

 3   discuss the decision to depool, as I read the schedule on the
  

 4   Exhibit 64 and your related testimony, and this is now schedule
  

 5   5(d)(1), you did not input into choice G any costs associated
  

 6   with depooling in a subsequent month, correct?
  

 7      A.  Say it again, please?  I'm sorry.
  

 8      Q.  So in looking at, for instance, the column, the row
  

 9   January 2000, and the comparison of the California State Order
  

10   4a price, the California State Order 4b price, the California
  

11   State Order for determining which is higher and the column F
  

12   and getting to the choice G to depool milk?
  

13      A.  I'm with you.
  

14      Q.  You did not, those -- those are just, every one of
  

15   those is just made an insulation for each month when you looked
  

16   at that, correct?
  

17      A.  Correct.
  

18      Q.  You did not consider if the Secretary adopted
  

19   restrictions on repooling, how restrictions on repooling in
  

20   February would impact the decisions in January?
  

21      A.  Did not.
  

22      Q.  On page 7 of your testimony, you referenced the
  

23   possibility of entities that have both 4b and 4a capabilities,
  

24   to keep a permanent block of milk off the pool, correct?
  

25      A.  Correct.
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 1      Q.  Which entities presently, today, have that capability?
  

 2      A.  Two come to mind, and one assumes that a plant that's
  

 3   under construction will be constructed.  But I would say two
  

 4   quickly come to mind would be DFA or Hilmar Cheese.
  

 5      Q.  Without going into specifics, and in this gets into
  

 6   what?
  

 7      A.  It is a little late when you asked for names.
  

 8      Q.  No, I'm going more specific than that.  So, but I'm
  

 9   conscious of what Mr. Estes called a trade secret yesterday.
  

10   Can you provide for this record whether DFA's plant capacities
  

11   have the ability to sort of make that switch?
  

12      A.  Under this scenario, I don't think that would matter.
  

13      Q.  Okay.
  

14      A.  You would simply swap capacities.
  

15      Q.  Nonetheless --
  

16      A.  -- and there may be others, and there could be two that
  

17   are not the same entity, two separately owned entities could
  

18   make an arrangement if their costs were similar.  You could
  

19   have an entity with a drier in one location as an example, or
  

20   Class IV in one location, and nearby another entity with Class
  

21   III, and they could strike the same type of arrangement.
  

22      Q.  Those kinds of arrangements we allow the Market
  

23   Administrator to look through at various transactions and
  

24   couldn't the Secretary divide a mechanism to make, to look at
  

25   those transactions and conclude that they were designed to
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 1   avoid regulation, and thus, as with other changes, put other
  

 2   kinds of restrictions, other than non-restrictions in place?
  

 3      A.  I guess this is not my position to limit the Secretary.
  

 4      Q.  So I think you have suggested that I should discuss
  

 5   with a later witness, whoever that may be, Section 76, correct?
  

 6   Partially regulated plants?
  

 7      A.  Yes.  At a separate time I think it will be the same
  

 8   person.
  

 9      Q.  Okay.  I understand.  But, you know --
  

10      A.  We'll get to it.
  

11      Q.  There's no reason to cross-examine you if you have not
  

12   had an opportunity to speak about it.  I'm perfectly -- I just
  

13   need to know, I didn't he need to know it was going to be the
  

14   same witness, I appreciate knowing that, but I did need to know
  

15   that I have my chance.
  

16          So let's, instead, turn to some discussions about
  

17   plants located outside the marketing area and let's start with
  

18   looking at, and some of this may also go to things inside the
  

19   market, so let's start by looking at 7(a).  And even though
  

20   7(a) doesn't say it, as a practical matter, because of 7(c), a
  

21   pool distributing plant located in California that only has 20
  

22   percent of its route disposition in California, so it would not
  

23   meet the standard of 7(a), and let's say it is not an ESL
  

24   facility so it doesn't meet the standard 7(b), it nonetheless
  

25   would be a pool plant under Cooperative Proposal 1, paragraph
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 1   7(c), correct?
  

 2      A.  Yes.
  

 3      Q.  So would it be fair to say that 7(a), whether designed
  

 4   that way or not, really only makes a difference for regulation
  

 5   for plants that are located outside the state and then meet the
  

 6   pool plant definition by having 25 percent or more disposition
  

 7   in California?
  

 8      A.  I think I was with you until the end.  Would you try
  

 9   that again?
  

10      Q.  Okay.  The practical impact of 7(a) is to affect the
  

11   regulatory status of plants outside the marketing area only.
  

12      A.  I guess I think of 7(a) as the status of plants inside
  

13   the marketing area.
  

14      Q.  In Proposal 1, whether in Section 7, or Section 12, or
  

15   Section 13, are there any regulatory implications of a plant
  

16   being regulated under 7(a) inside the marketing area versus my
  

17   example of a 20 percent plant and therefore falling under 7(c)?
  

18      A.  None that I recall at this time.
  

19      Q.  Okay.  So assuming that is correct, and the therefore,
  

20   7(c) basically captures all plants in California receiving
  

21   California milk, correct?
  

22      A.  Correct.
  

23      Q.  So given that, doesn't that mean the practical impact
  

24   of 7(a) is to have a regulatory affect on those plants
  

25   out-of-state that have 25, that meet the 25 percent route
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 1   disposition and transfers in the marketing area?
  

 2      A.  Well, I haven't studied all the implications, at least
  

 3   initially I would agree with you.
  

 4      Q.  So if such a plant hypothetically existed in a state
  

 5   surrounding California, and I think actually your first
  

 6   testimony actually went a step further, we can make a little
  

 7   less hypothetical, because you basically said I think, that the
  

 8   existence, the application of the Milk Regulatory Equity Act to
  

 9   a plant in Arizona that sells milk into California, I believe
  

10   you testified was one of our elements of disorderly marketing,
  

11   correct?
  

12      A.  Yes.
  

13      Q.  In Exhibit 19.  And you said that adoption of Proposal
  

14   1 will remedy that, correct?
  

15      A.  Yes.
  

16      Q.  So it is your professional opinion that a plant, one or
  

17   more plants in Arizona that presently ship milk into California
  

18   that are regulated under the Arizona Federal Order, will become
  

19   instead, regulated on this California Milk Order if they don't
  

20   change any of their route disposition?
  

21      A.  That's what I think will happen.
  

22      Q.  Now, that plant, then, becomes a pool plant under the
  

23   Federal under Proposal 1 for your order, correct?
  

24      A.  Yes, under that scenario, if it doesn't, if it has the
  

25   right route disposition and percentage of fluid or percentage
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 1   of Class 1 is as a percent of total, if it meets those two
  

 2   requirements, the 25 and 25, it would become pooled in the
  

 3   California Order.
  

 4      Q.  Now, when I attempted to ask Dr. Erba questions about
  

 5   this subject, he more than strongly suggested that I needed to
  

 6   ask that of subsequent witnesses, so I want to ask questions
  

 7   about the combination of the testimony about quota and pool
  

 8   plant.  And would you be the right witness to ask those
  

 9   questions of?
  

10      A.  I wasn't here when Dr. Erba testified, so I don't know,
  

11   but I will try.
  

12      Q.  Okay.  So to the extent that one or more Arizona plants
  

13   that are presently regulated under the Arizona Order would
  

14   become regulated under the California Federal Order under the
  

15   coop of Proposal 1, and to the extent that those plants, that
  

16   one or more plants receive milk from Arizona dairy farmers who
  

17   cannot own quota, their price or the credit the handler would
  

18   receive for their milk would be now under the Federal Order you
  

19   propose, equal to the non-quota blend price, correct?
  

20      A.  Correct, that is our proposal.
  

21      Q.  Okay.  And have you done a comparison based upon your
  

22   analysis of what that non-quota California blend price would be
  

23   compared to the price or the credit the handler receives today
  

24   on that milk under the Arizona order?
  

25      A.  Have not.
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 1      Q.  Okay.  Would you agree with me that it is very likely
  

 2   going to be lower?
  

 3      A.  Try that again.  I think, yes, but I want to hear you
  

 4   say that again so I make sure.
  

 5      Q.  That the Arizona Federal Order blend price for that
  

 6   plant shipping into California that today's regulated in
  

 7   Arizona, but under Proposal 1 you believe would be regulated
  

 8   under California Federal Order, that the Federal Order blend
  

 9   price it receives today at that plant would be higher than the
  

10   overbase price?
  

11      A.  There was a lot of moving parts there.  Is the thought
  

12   that a blend price with quota taken out would be different than
  

13   a blend price without quota taken out?
  

14      Q.  Yes.
  

15      A.  And so the one without quota taken out would be higher
  

16   than the one with quota taken out?
  

17      Q.  But I'm also factoring into the consideration, the
  

18   Arizona Order is not identical to the California Order and
  

19   would have a different blend price regardless.
  

20      A.  The Arizona --
  

21      Q.  The Arizona Federal Order has a blend price today,
  

22   correct?
  

23      A.  Yes.
  

24      Q.  And ignoring quota for a moment, California would have
  

25   a statewide blend price it would not be identical to the
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 1   Arizona blend price, correct?
  

 2      A.  Not likely.
  

 3      Q.  But even considering that difference, you would agree
  

 4   with me that it is very likely that the overbase price in a
  

 5   California Federal Order is going to be here going forward than
  

 6   the Arizona blend price?
  

 7      A.  That I don't know.
  

 8      Q.  Okay.  And you didn't do the analysis?
  

 9      A.  I didn't.  Was that your question from the start?
  

10      Q.  No, no, no, that's where I think I ended up.
  

11      A.  What was the milk cream quote?
  

12      Q.  Skim milk masquerades as cream.
  

13      A.  Things are --
  

14      Q.  So --
  

15      A.  Thank you.  Can I interrupt you just one second?  Can I
  

16   ask a question?  Because this is kind of a separated time, can,
  

17   if we want to do any redirect, can we allow ten minutes at the
  

18   end in case this goes -- it may be difficult to come back
  

19   Wednesday and say, well, what did we say on Friday?  Would that
  

20   be acceptable if we wanted to do it?
  

21       JUDGE CLIFTON:  You noticed your counsel was shaking his
  

22   head no.
  

23       MR. HOLLON:  That's fine.  I will agree with my counsel.
  

24       MR. ENGLISH:  By the way, I was going to nod my head yes,
  

25   but your counsel disagrees.
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 1   BY MR. ENGLISH:
  

 2      Q.  So now to the extent that that plant receives milk from
  

 3   California farmers as opposed to Arizona farmers, if that milk
  

 4   is received on an everyday basis, and I think we may be going
  

 5   back a week now, we may have already said this, but you would
  

 6   agree that it is very likely that that milk is going to be
  

 7   overbase milk, if that milk is received everyday at an Arizona
  

 8   plant?
  

 9       JUDGE CLIFTON:  Well, wait a minute now, you just added
  

10   that it's going to the Arizona plant?
  

11       MR. ENGLISH:  Yes, it's California produced milk, it's
  

12   California farm milk, ranch milk as now know, California ranch
  

13   milk physically received at the Arizona plant because of quota
  

14   rules and requirements, you would agree that that milk is
  

15   almost certainly going to be overbase milk, correct?
  

16       MR. HOLLON:  Are you asking me about the, who the shipper
  

17   is or are you asking me about what the California regulation is
  

18   about what can be quota and what can't?
  

19   BY MR. ENGLISH:
  

20      Q.  I'm sort of asking a combination.  You know what the
  

21   California quota rules are about what can and cannot be,
  

22   correct?
  

23      A.  That the milk has to be produced in California.
  

24      Q.  And it also has to be received at a pool plant in
  

25   California, a certain number of days, correct?  Or at least
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 1   every 60 days?
  

 2      A.  Yes, I agree with that.
  

 3      Q.  So if instead that milk is received everyday, which is
  

 4   to say, year-round --
  

 5      A.  Yes.
  

 6      Q.  -- in the plant in Arizona, it's not going to qualify
  

 7   as quota milk, correct?
  

 8      A.  That's correct.  Under current rules that would be the
  

 9   case.
  

10      Q.  Under current rules.
  

11      A.  Which are established by the California Legislature, if
  

12   you will, not by the Order, but yes, under current rules it
  

13   would not be quota milk.
  

14      Q.  Okay.  And, therefore, you would conclude as a rational
  

15   businessperson that that milk is overbase milk?
  

16      A.  Yes.
  

17      Q.  Going into the Arizona plant, correct?
  

18      A.  Correct.
  

19      Q.  And so the same questions I asked about the impacts as
  

20   to Arizona milk would have identical answers or in the case you
  

21   haven't analyzed an identical answer as to that, correct?
  

22      A.  Correct.
  

23      Q.  So I don't have to go back and ask those questions,
  

24   correct?
  

25      A.  Correct.  It would be true that -- it would be true
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 1   that the entity making those shipments would also evaluate that
  

 2   and decide perhaps they didn't want to do that.  They might
  

 3   make a different business decision, which we can't, which we
  

 4   can't figure out.  But to your math comparisons, I would agree
  

 5   with you.
  

 6      Q.  Well, the only different business decision they could
  

 7   make was to abandon the California market, right?
  

 8      A.  Or ship into a different California location instead.
  

 9      Q.  You mean the farm?
  

10      A.  The farm, correct.
  

11      Q.  But the farm could make a different decision, but in
  

12   making that different decision, it's going to have the same
  

13   impact, it is only going to make the overbase price, right?
  

14      A.  Not if it ships to a California plant and it has quota,
  

15   it would get quota payment and their blend price.
  

16      Q.  I understand.  But by supposition, with which I thought
  

17   you agreed, was that given that milk today being received all
  

18   year round at the Arizona plant, that it is not eligible for
  

19   quota, it is not quota milk, correct?
  

20      A.  That's right.  With those suppositions, I agree.
  

21      Q.  Okay.  So if it made a decision to sell to a different
  

22   plant in California as opposed to Arizona, it's not going to be
  

23   enhanced, it's regulatory price, correct?
  

24      A.  But to the extent that in the scenario you have
  

25   described and assuming it had quota to start with, that was
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 1   part of the assumption, correct?
  

 2      Q.  Yes.
  

 3      A.  Then if it chose to ship to a California plant, then it
  

 4   would meet the requirement.
  

 5      Q.  And I'm sorry, my assumption was that --
  

 6      A.  Your assumption.
  

 7      Q.  -- milk was overbase, because -- my assumption was the
  

 8   milk received in Arizona plant everyday wouldn't rationally be
  

 9   quota because it would lose its quota status anyway, and
  

10   therefore, it must be overbase.  I thought you agreed with that
  

11   proposition.
  

12      A.  I did, and when we got to the end, I said that that
  

13   producer could decide to change their mind and ship to a
  

14   California plant and cure that problem if it was a producer who
  

15   had quota and shipped.
  

16      Q.  If it had quota?
  

17      A.  If it had quota, yes.
  

18      Q.  But if my supposition is correct and it doesn't have
  

19   quota, it doesn't have that particular option?
  

20      A.  Correct.
  

21      Q.  Now, I want to turn a little bit to this idea of
  

22   recognizing the quota value and the impacts of the pool.  Isn't
  

23   it true that the quota value is really the $1.70 per
  

24   hundredweight difference because that's what you are going to
  

25   take out of the pool, correct?  That's the quota value?
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 1      A.  Is it the 19.5 cents per pounds of nonfat solids
  

 2   generally converted to a per hundredweight?
  

 3      Q.  Yes, that's the quota value, correct?
  

 4      A.  Correct.
  

 5      Q.  So whether the pool for the month, let's say the blend
  

 6   price, statewide blend price of the pool is $25.  The quota
  

 7   value for that month for that milk is still $1.70, correct?
  

 8      A.  Yes.
  

 9      Q.  And so now, let's say the blend price for the month is
  

10   statewide blend price is $15.  The quota value is still $1.70,
  

11   correct?
  

12      A.  Correct.
  

13      Q.  So isn't the implication of your proposal not that you
  

14   are trying to preserve the quota value, but that you are really
  

15   trying to raise the overbase price?
  

16      A.  I don't know.
  

17      Q.  So let's talk about provision (c)(1), I'm sorry, be
  

18   more specific, 1051.7(c)(1), which is a reference to a plant
  

19   located in Churchill County, Nevada.
  

20           So first s couple predicate questions.  How many plants
  

21   are located in Churchill County, Nevada today?
  

22      A.  Today, one as far as I know.
  

23      Q.  Are there any others being built right now?
  

24      A.  Not that I'm aware of.
  

25      Q.  That plant, I think, as we discussed either two Fridays
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 1   ago, or Monday, or whatever, is a Dairy Farmers of America
  

 2   plant, correct?
  

 3      A.  It is.
  

 4      Q.  And when did it open?
  

 5      A.  I don't have the exact date in mind.  It's been recent.
  

 6   I don't know.
  

 7      Q.  Was it a year ago?
  

 8      A.  Again, I don't exactly recall.
  

 9      Q.  Your Honor, I'm going to hand yourself, the witness,
  

10   and the court reporter a color map of Nevada with counties.
  

11   And I would ask that this be marked as the next exhibit number.
  

12       JUDGE CLIFTON:  All right.  This would be Exhibit 65.  65.
  

13            (Thereafter, Exhibit 65 was marked
  

14            for identification.)
  

15       MR. ENGLISH:  And I pulled this off the Internet and had it
  

16   printed this morning, your Honor.  Again, I'm not attempting to
  

17   represent specific geographic lines or even mileage, although I
  

18   think it was done on the map, but this is, I represent, a
  

19   county map of Nevada.
  

20   BY MR. ENGLISH:
  

21      Q.  So, Mr. Hollon, the Dairy Farmers of America plant
  

22   we're referring to is located in Fallon?
  

23      A.  It is.
  

24      Q.  Which actually happens to be marked on the map of the
  

25   county of Churchill?
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 1      A.  It is.
  

 2      Q.  Okay.  Now, when I read provision 7(c)(1), first of all
  

 3   I note that there was one change that I'm not sure was
  

 4   emphasized when you made the testimony, which is that in your
  

 5   testimony, the provision reads, "A plant located in Churchill
  

 6   County, Nevada, that receives milk from producers located in
  

 7   Churchill County or the marketing area or from Cooperative
  

 8   marketing the milk of a producer located in the marketing area,
  

 9   or in Churchill County pursuant to Section 1051.9(c)."
  

10          The written testimony included a parentheses around
  

11   "producers" as a it appears in the third line of the Federal
  

12   Register 47212.  And I can refer you to your testimony.
  

13      A.  I agree with you.
  

14      Q.  Okay.  Was that a change you intended to make?
  

15      A.  No, it wasn't.  Well, yes, it is, it was a change I
  

16   intended to make.
  

17      Q.  Okay.  So what is the significance of that making that
  

18   change, making it "producer" or is it -- by definition it means
  

19   it can be a singular one dairy farmer --
  

20      A.  Or more than one.
  

21      Q.  Or more than one.
  

22      A.  Correct.
  

23      Q.  Now, when I read that section and I, it may be it's not
  

24   intended to be this way, but when I read that section and it
  

25   says that, that means that a plant, if one dairy farmer located
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 1   in Churchill County delivers milk to that plant, it becomes a
  

 2   pool plant.
  

 3      A.  That would be true.
  

 4      Q.  Is that the -- is that like every month at least one
  

 5   farmer in Churchill County has to ship every month to that
  

 6   plant?
  

 7      A.  I don't know that we put a calendar qualification in
  

 8   there, but the intent would be yes, that if it, if there were
  

 9   none, it would miss the mark.
  

10      Q.  Okay.  And a plant, it's either a pool plant or it's a
  

11   nonpool plant, it's not some hybrid operation, is it?
  

12      A.  Under (c)(1)?
  

13      Q.  Under paragraph 7 generally.  There's -- a plant can't
  

14   be both a pool plant and a nonpool plant, correct?
  

15      A.  Correct.
  

16      Q.  So once milk is received at that plant from a producer
  

17   located in Churchill County, if a farmer in Lyon County were to
  

18   have milk received at that plant, it's a pool plant, and
  

19   therefore, if the producer otherwise met the producer
  

20   definitions under .12 it could be a producer, a pool producer,
  

21   correct?
  

22      A.  Correct.
  

23      Q.  And, in fact, there is at least one dairy farmer in
  

24   Lyon County, correct?
  

25      A.  To my knowledge that's true, I don't have the exact,
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 1   but I will accept that there is one.
  

 2      Q.  And Nevada is actively looking to grow milk supply in
  

 3   the Northern part of the state to your knowledge?
  

 4      A.  Yes.
  

 5      Q.  So if dairy farmers, whether from California or
  

 6   elsewhere, relocated to Nevada, whether they are located in
  

 7   Churchill County or not, so long as at least one dairy farmer
  

 8   in Churchill County delivers to that plant in Fallon, they
  

 9   could become pool producers if they otherwise meet the
  

10   standard, correct?
  

11      A.  Correct.
  

12      Q.  Now, I noticed from the exhibits provided by
  

13   California, which is, again, Exhibit 61, and I'm looking near
  

14   the back to the two tables that they provided, but for
  

15   instance, CDFA-Y?
  

16       JUDGE CLIFTON:  CDFA which?
  

17   BY MR. ENGLISH:
  

18      Q.  Y.  It is Exhibit 61 table Y as in yellow.  And there's
  

19   pretty consistently milk, bulk milk from Idaho that is showing
  

20   up on that, but regardless of the fact that it is showing up on
  

21   that, once milk from one dairy farmer in Churchill County has
  

22   received in Fallon, if milk from Idaho is received at that
  

23   plant, that plant could under, if it otherwise meets the
  

24   provisions under .12, could become pool milk, correct?
  

25      A.  Correct.
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 1      Q.  Now, are there any diversion limitations on milk that
  

 2   becomes pooled under (c)(1)?
  

 3      A.  (c)(1) has all the same.  I think we used the word
  

 4   burdens and benefits of (c), it would be the intent that it
  

 5   would be pooled all the time, it could not depool.  It would be
  

 6   inclusively pooled.
  

 7      Q.  I'll get to inclusively pooled later.  Once milk is
  

 8   received at the Fallon plant, say, from Idaho, it would still
  

 9   have to meet the producer milk definition under .13, correct?
  

10      A.  The producer milk -- yes, it would.
  

11      Q.  Okay.  So the diversion limitation -- so first of all,
  

12   these in order to qualify, that milk would have to at least at
  

13   one time have five days production received?
  

14      A.  No, no, no, no.
  

15      Q.  It is not --
  

16      A.  Again, the (c)(1) provision treats everything like (c),
  

17   it's always pooled no matter what.
  

18      Q.  So would that apply only with the milk received at that
  

19   plant or, let's say milk is received at that plant part of the
  

20   month but is otherwise diverted to a plant in Idaho for the
  

21   remainder of that month.  Does that milk get pooled all the
  

22   time or does it have to meet some standard?
  

23      A.  Have to admit, I have not thought about that
  

24   arrangement.
  

25      Q.  Given our discussion earlier about the pooling
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 1   decisions and the need to deal with distant milk, you would
  

 2   agree with me that that could matter a whole lot?
  

 3      A.  I would.
  

 4      Q.  So now looking back at the map which has been marked as
  

 5   Exhibit 65.  Your testimony with respect to why that plant is
  

 6   associated with California had, I think, two parts; one part
  

 7   was that the dairy farmers in Churchill County have a historic
  

 8   relationship is sending milk over the hill into California,
  

 9   correct?
  

10      A.  Correct.
  

11      Q.  Okay.  And secondarily, that those dairy farmers and
  

12   Dairy Farmers of America, supply a plant with distribution into
  

13   California, correct?
  

14      A.  Correct.
  

15      Q.  And is that the plant we know of?
  

16      A.  It is.
  

17      Q.  So, now, looking at that plant in Reno, do the same
  

18   dairy farmers located in Churchill County as was a matter of
  

19   public record in a lawsuit back from '99 to 2005, those dairy
  

20   farmers from Churchill County all provide milk to the Reno
  

21   plant at least part of the month?
  

22      A.  Are you asking me if every single of those --
  

23      Q.  Yes.
  

24      A.  -- farms in some group --
  

25      Q.  Yes.
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 1      A.  I don't know the answer to that.
  

 2      Q.  But at least a number do, correct?
  

 3      A.  Yes.
  

 4      Q.  Okay.  Now, to the extent those farms ship milk to the
  

 5   plant in Reno, they are -- first of all, we'll go back to some
  

 6   testimony we heard earlier.  Northern Nevada maintains its own
  

 7   regulation of minimum prices, correct?
  

 8      A.  Correct.
  

 9      Q.  And those prices are set to be identical to Northern
  

10   California, correct?
  

11      A.  At present, correct.
  

12      Q.  At present.  So those dairy farmers shipping from
  

13   Churchill to Reno, every month receive a plant blend price
  

14   because there's no market-wide pooling in Nevada, correct?
  

15      A.  Correct.
  

16      Q.  And?
  

17      A.  Do you imply that individually they receive a plant
  

18   blend price or because they are part of the a cooperative the
  

19   sale receives the plant blend price?
  

20      Q.  The sale receives it, the Cooperative receives it?
  

21      A.  Okay.  Then, yes.
  

22      Q.  Okay.  And things may have changed, but the matter of a
  

23   public record of a lawsuit that is now resolved, at least up
  

24   until 2005, those dairy farmers had a right to receive that
  

25   payment directly?
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 1      A.  I thought you established I couldn't talk about
  

 2   lawsuits.
  

 3      Q.  I was referring to the public record, but whatever --
  

 4   the bottom line is your cooperative receives for that milk, the
  

 5   plant blend price for that, correct?
  

 6      A.  Correct.
  

 7      Q.  So if Proposal 1 is adopted as written, to the extent
  

 8   those farms have milk that is received at the plant in Reno,
  

 9   and otherwise, their milk is received in Fallon, they will
  

10   receive the plant blend price on their milk received in Reno,
  

11   assuming it doesn't, for some reason, meet the pooling
  

12   regulations of California?
  

13      A.  That would be a big assumption, but, yes, I'm with you.
  

14      Q.  But may not be the assumption?
  

15      A.  It may or may not be.
  

16      Q.  But assuming that's the case.  It is partially
  

17   regulated which we haven't talked about yet, but assuming it
  

18   retains a nonpool plant status, the milk received from those
  

19   dairy farmers going into Reno would continue to, for DFA's
  

20   benefit, receive a plant blend price, correct?
  

21      A.  Correct.
  

22      Q.  And the milk going to Fallon would get the overbase
  

23   price from California, correct?
  

24      A.  Correct.
  

25      Q.  Would you agree with me that the combined prices on a
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 1   Class 1 plant in Reno getting a plant blend plus the overbase
  

 2   price on that milk going to Reno -- going to Fallon -- will be
  

 3   higher than the overbase price that other farmers can receive?
  

 4      A.  Were you at the end?
  

 5      Q.  Yes.
  

 6      A.  Likely.
  

 7       JUDGE CLIFTON:  The way you asked the question, it sounded
  

 8   to me like the Churchill producers get both.  They don't get
  

 9   both?
  

10       MR. ENGLISH:  They get, on the volume of milk going to
  

11   Reno, they get the plant blend.  And on the volume going to
  

12   Fallon, they get the overbase price.  But I am suggesting that
  

13   if you did the math, and I can do it if we need to, but I think
  

14   the witness followed along with me, if you do the math, those
  

15   dairy farmers would receive a higher price, or I'm sorry, DFA
  

16   would receive a higher price for that milk than it could
  

17   otherwise receive if all that milk was overbase.
  

18       MR. BESHORE:  Well, that's almost a totality.
  

19       JUDGE CLIFTON:  Right, because when you take quota out, the
  

20   price goes down.  Right.  Okay.  I'm with you.
  

21       MR. ENGLISH:  Okay.  I mean, we can do the math.
  

22       JUDGE CLIFTON:  No, no I understand.
  

23       MR. ENGLISH:  All right.  And I think you are very clever,
  

24   and I think this is an important thing to deal with, and I'm
  

25   glad you raised it.  And I need to stop you.
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 1       MR. ENGLISH:  All right, your Honor.  I understand.  I know
  

 2   it is close to noon.
  

 3       JUDGE CLIFTON:  It is, six minutes until, and we have a
  

 4   couple of issues.
  

 5           Ms. May, would you come talk to us about whether
  

 6   everything leaves this room when we stop at noon.
  

 7       MS. MAY:  Laurel May.
  

 8           Yes, everything leaves this room when we stop at noon,
  

 9   and everything leaves the premises when we stop at noon.
  

10       MR. BESHORE:  May the witness be excused?
  

11       JUDGE CLIFTON:  Yes, thank you.  Mr. Hollon, you may step
  

12   down but you are not required to.  So, Ms. May, there is no
  

13   room that we can put our things in?
  

14       MS. MAY:  They were not able to find us anything so, no.
  

15       JUDGE CLIFTON:  All right.  And are there any other
  

16   announcements with regard to -- I know one witness was
  

17   mentioned who expects to be here Wednesday.  Is that still
  

18   true?
  

19       MR. HILL:  Brian Hill.
  

20           This is Brian Hill.  We have since found out that that
  

21   witness will not be testifying next Wednesday, so I guess we
  

22   can strike him off the list for now.
  

23       JUDGE CLIFTON:  We'll resume then, with Mr. Hollon on
  

24   Wednesday morning at 9:00.  Are there any other issues anyone
  

25   wants to address at this time?
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 1           I want the court reporter to have a copy of the record
  

 2   copy where we wrote so much on them so that when she uses that
  

 3   as her guide in doing the transcripts, she will have it.
  

 4           Mr. Beshore, yes.
  

 5       MR. BESHORE:  Do we know if the initial transcripts will be
  

 6   posted today, so that we have some weekend reading?
  

 7       MR. FRANCIS:  Will Francis, USDA.
  

 8           The company has delivered those to our Washington DC
  

 9   office.  We are in the process of trying to post those to the
  

10   Internet website for this California hearing.  We're not
  

11   certain it will be done today, we will do it as soon as
  

12   practically possible.
  

13       JUDGE CLIFTON:  Mr. Beshore?
  

14       MR. BESHORE:  Thank you.  I had one other administrative
  

15   request.  In anticipation of the proponents of Proposal 1
  

16   closing their case in the not-too-distant future, we appreciate
  

17   some preview appropriately of the witnesses to come from the
  

18   other parties.
  

19       JUDGE CLIFTON:  Well, while you are on that topic, what
  

20   witnesses will you still have?
  

21       MR. BESHORE:  The witness after Mr. Hollon will be
  

22   Mr. Schad, and then Mr. Hollon again.
  

23       JUDGE CLIFTON:  Okay.  Very good.
  

24       MR. BESHORE:  That's what we anticipate.  We will also
  

25   anticipate additional dairy farmers.

2871



TRANSCRIPT OF PROCEEDINGS - VOLUME XIV

 1       JUDGE CLIFTON:  All right.  Good.
  

 2       MR. BESHORE:  And there may be some third parties that have
  

 3   additional testimony, too, I'm not certain.  But in terms of
  

 4   our principal proponent witnesses, Mr. Hollon and Mr. Schad.
  

 5       JUDGE CLIFTON:  All right.  Good.  That's helpful.  What
  

 6   does Mr. Schad speak to?
  

 7       MR. BESHORE:  The piece after Mr. Hollon, which is pricing.
  

 8       JUDGE CLIFTON:  Pricing.  Okay.  Good.
  

 9           Mr. English, are you prepared now to give all of us a
  

10   preview of how you will begin when Mr. Beshore concludes?
  

11       MR. ENGLISH:  I can do the preview of where we will begin
  

12   subject to a caveat, and I do intend by the time we begin, to
  

13   provide an overall roadmap, which may or may not contain all
  

14   the witnesses, because we have moving pieces.  But assuming
  

15   that Dr. Schiek can get on the stand on or before the Monday,
  

16   October 19th, then he would be the first witness.  And it is
  

17   our intention to have the first witness, and notwithstanding
  

18   our discussion about the schedule, we do intend to arrange
  

19   things as best as possible to talk about, for instance, like
  

20   not, I suppose in my opening statement, an opening statement by
  

21   Dr. Schiek with respect to orderly marketing and disorderly
  

22   marketing and those kinds of things.
  

23           There will be multiple witnesses essentially to talk
  

24   about that issue from various perspectives, but Dr. Schiek is
  

25   expected to be on the stand, and I hope to do that Monday.
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 1           The caveat is if he's not on by then, we have some
  

 2   witnesses that are technical experts who are coming in on a
  

 3   very particular issue who will need to start on Tuesday, and
  

 4   I'm going to have to move my things around a little bit.  And
  

 5   that is going to be, in fairness to everybody, with respect to
  

 6   the shrinkage issue that is in the extended shelf life
  

 7   operation.  So that unfortunately, has some time constraints.
  

 8           And I know, Mr. Beshore, we have been working on when
  

 9   people go on, and it may be I have to work around witnesses.
  

10   Now, the worst case scenario that somehow we haven't started by
  

11   the 20th, I'm going to have to have a conversation with Beshore
  

12   about taking witnesses on.  But I'm certainly hoping that we're
  

13   going by then.
  

14       JUDGE CLIFTON:  In other words, you might ask to interrupt
  

15   his case in chief in order for your people to get their
  

16   testimony in.
  

17       MR. ENGLISH:  That's correct.  Even I, with my view of when
  

18   this case is going to end, have my hope and expectation that
  

19   we're not there.  That we don't have that issue.  We don't
  

20   cross that bridge.
  

21       MR. BESHORE:  I'm assuming that with the accommodations
  

22   from the cross-examination, that's not going to be any problem
  

23   at all.
  

24       JUDGE CLIFTON:  Mr. Vetne?
  

25       MR. VETNE:  John Vetne.  There are a couple of people at
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 1   least, who have been looking to me to keep them apprised at how
  

 2   things are going, who have independent views they want to put
  

 3   on the record, and they are not clients, but they are friends.
  

 4   Erick Metzger for National All Jersey, and M-E-T-Z-G-E-R.
  

 5       JUDGE CLIFTON:  M-E-T-Z-G-E-R.  And Erick is
  

 6       MR. VETNE:  E-R-I-C-K.
  

 7       JUDGE CLIFTON:  E-R-I-C-K.  Our third variation of Erick.
  

 8       MR. VETNE:  And Calvin Covington.  Both hope to be around
  

 9   the week of the 19th.  Calvin Covington is going to, after he
  

10   appears, to Lebanon to do some humanitarian work.  So I'm just
  

11   saying I don't think either one of those will be very long.  I
  

12   don't know if they are proponents or opponents of particular
  

13   things.  I know National All Jersey represents Jersey producers
  

14   and wants to maximize the protein price wherever possible.
  

15           So that's a preview.  So they have been in contact with
  

16   me, they have also been in contact with Ms. Frisius.  So it may
  

17   be something that only Ms. Frisius and I have knowledge of, so
  

18   I want everybody to know.
  

19       JUDGE CLIFTON:  Yes.  Where a person has a limited window
  

20   in which they can appear, and otherwise they would not be able
  

21   to give their testimony, we will certainly try to accommodate
  

22   them, even if it requires interrupting people.  But shuffling
  

23   priorities is sometimes difficult.
  

24       MR. ENGLISH:  And I understand that.  And so the witnesses
  

25   with limited time that we know of today, are the extended shelf
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 1   life witnesses who are three witnesses.  And then we have a
  

 2   dairy farmer we expect for Thursday, the 22nd, which I think is
  

 3   also important to remind everybody that on the 22nd we won't be
  

 4   physically here, we will be at the wonderful Piccadilly Inn.
  

 5       JUDGE CLIFTON:  All right.  Good.  This discussion we have
  

 6   just had, we will renew and have almost daily when we're back
  

 7   onboard, because nobody knows how long anything takes and
  

 8   people's schedules change.  All right.  Good.  Thank you so
  

 9   much.  This has been an amazing three weeks.  It does amaze me.
  

10   We go off record at 12:03
  

11       (Whereupon, the proceedings were concluded.)
  

12                            ---o0o---
  

13
  

14
  

15
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1        WEDNESDAY, OCTOBER 14, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on October 14, 2015.
  

 3   It's a Wednesday, it is 9:13 in the morning, and we're in
  

 4   Clovis, California.  My name is Jill Clifton, I'm the United
  

 5   States Administrative Law Judge whose been assigned to take in
  

 6   the evidence at this milk hearing.
  

 7           Today is Day 15 of the hearing -- that's 15.  As I
  

 8   mentioned at the end of last week, truly has been amazing.  I
  

 9   just wanted to compliment all of those who prepared and are
  

10   presenting evidence at this hearing.  I'm well aware that those
  

11   people who are here for the entire hearing are also working
  

12   before and after the hearing, some of you are putting in 16 or
  

13   18-hour days, and I appreciate it very much.  I appreciate the
  

14   expertise that you are lending so that the Secretary will have
  

15   all of the evidence needed to choose wisely.
  

16           I would like -- my name is Jill Clifton.  I'm a United
  

17   States Administrative Law Judge.  I'm employed by the United
  

18   States Department of Agriculture.  I would like to take
  

19   appearances of those participating, beginning with other USDA
  

20   employees.
  

21       MS. TAYLOR:  Good morning.  My name is Erin Taylor.
  

22   E-R-I-N, T-A-Y-L-O-R, I'm a Marketing Specialist with USDA AMS
  

23   Dairy Program.
  

24       MS. MAY:  Good morning, I'm Laurel May, L-A-U-R-E-L, M-A-Y,
  

25   USDA AMS Dairy Programs.
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 1       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

 2   Assistant to the Deputy Administrator Dairy Programs.
  

 3       MS. ELLIOTT:  Pamela Elliott, E-L-L-I-O-T-T, USDA, AMS,
  

 4   Dairy Program.
  

 5       MR. NIERMAN:  Good morning, Jason Nierman, N-I-E-R-M-A-N,
  

 6   Assistant Market Administrator Federal Order 5, on detail with
  

 7   AMS Dairy Programs.
  

 8       MS. BECKER:  Good morning, Lauren Becker, B-E-C-K-E-R, USDA
  

 9   Office of the General Counsel.
  

10       MR. HILL:  Good morning, Brian Hill, B-R-I-A-N, H-I-L-L,
  

11   Office of the General Counsel.
  

12       JUDGE CLIFTON:  I would like now to take the appearances of
  

13   those who are part of the team for a proponent or an opponent.
  

14       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

15   B-E-S-H-O-R-E, attorney representing the three dairy farmers
  

16   cooperatives who are the proponents of Proposal Number 1,
  

17   California Dairies, Dairy Farmers of America, and Land O'Lakes.
  

18       MR. HOLLON:  Good morning, I'm Elvin Hollon, E-L-V-I-N,
  

19   H-O-L-L-O-N, and I work for Dairy Farmers of America, one of
  

20   the proponents of Proposal 1.
  

21       MR. SCHAD:  Good morning, my name is Dennis Schad,
  

22   S-C-H-A-D, I work for Land O'Lakes.
  

23       DR. ERBA:  Good morning, Eric Erba, E-R-I-C, E-R-B-A, I
  

24   work for California Dairies, Inc.
  

25       MR. ENGLISH:  Good morning, your Honor, my name is Chip
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 1   English, E-N-G-L-I-S-H, I'm an Attorney with the law firm of
  

 2   Davis, Wright, Tremaine.  My office is in Washington DC, and
  

 3   I'm appearing on behalf of the Dairy Institute of California,
  

 4   proponents of Proposal Number 2.
  

 5       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y,  V, as
  

 6   in Victor -- U-L-I-N, also an attorney for the Dairy Institute
  

 7   of California.
  

 8       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

 9   Economist with the Dairy Institute of California.
  

10       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

11   K-A-L-D-O-R, Executive Director of Dairy Institute of
  

12   California.
  

13       MR. RAMIREZ:  Good morning, Miguel Ramirez, M-I-G-U-E-L,
  

14   R-A-M-I-R-E-Z, Director of Economics, Leprino Foods, Denver,
  

15   Colorado.
  

16       MR. DeJONG:  James DeJong, J-A-M-E-S, D-e-J-O-N-G, I'm with
  

17   Hilmar Cheese, a dairy farmer-owned manufacturer of cheese,
  

18   whey, and milk powders.
  

19       MR. ZOLIN:  Good morning, my name is Alan Zolin, A-L-A-N,
  

20   Z-O-L-I-N, I'm a consultant here representing Hilmar Cheese
  

21   Company.
  

22       MR. VETNE:  Good morning, John Vetne, V-E-T-N-E, I'm also a
  

23   representative for Hilmar Cheese Company.
  

24       MS. HANCOCK:  Nicole Hancock.  H-A-N-C-O-C-K, Stoel Rives,
  

25   S-T-O-E-L, R-I-V-E-S, I represent the California Producer

2883



TRANSCRIPT OF PROCEEDINGS - VOLUME XV

 1   Handlers Association and Ponderosa Dairy.
  

 2       MR. LAI:  Good morning, Victor Lai, spelled L-A-I, I'm with
  

 3   Producers Dairy Foods, a member of the California Producer
  

 4   Handlers Association.
  

 5       JUDGE CLIFTON:  I would like now to take appearances of any
  

 6   other participants who have not yet identified themselves.
  

 7       MR. MILTNER:  Good morning, Ryan Miltner, M-I-L-T-N-E-R,
  

 8   representing the Select Milk Producers.
  

 9       MS. AcMOODY:  Good morning, Annie AcMoody, A-c-M-O-O-D-Y
  

10   with Western United Dairymen.
  

11       JUDGE CLIFTON:  Is there anyone else here who is likely to
  

12   testify today, if you would come forward and identify yourself
  

13   at this time.  All right.  I see no one at this time.
  

14           I would like to take initial announcements, any other
  

15   preliminary matters, beginning with those from the
  

16   U.S. Department of Agriculture.
  

17       MS. MAY:  Good morning.  Laurel May.
  

18           As you know, we're all here to hear proposals for a
  

19   Marketing Order for milk in California, and we're grateful for
  

20   those of you who have come to participate in this hearing.  If
  

21   anybody would like to testify, they are welcome to do so, just
  

22   let one of us know.  Pam, who will raise her hand, is taking
  

23   that role on this week of keeping track of our witnesses and
  

24   our exhibits.  Anybody in the audience may also ask questions
  

25   of any of the witnesses, so if you would like to do that,
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 1   please come to the podium and the Judge will acknowledge you.
  

 2           We are broadcasting this hearing session via live audio
  

 3   feed, but we have had to change our link.  So for those of you
  

 4   who want to notify your people out in the field about the new
  

 5   link for this audio feed, it is www.ams.usda.gov/live.
  

 6       JUDGE CLIFTON:  Say it again, please, Ms. May.
  

 7       MS. MAY:  Okay.  www.ams.usda.gov/live.  And as you know,
  

 8   the court reporter is recording official transcripts of the
  

 9   hearing, which are available about two weeks after the end of
  

10   each hearing week.  And as of this week, we have the
  

11   transcripts and exhibits from the first week up, so if you go
  

12   to our website, you can see those and they are listed by week.
  

13   The transcripts are listed by week and the there's two separate
  

14   links, one for exhibits one for transcripts.
  

15           I'll tell you what the website is for that, too, just
  

16   in case you care:
  

17   www.ams.usda.gov/rules-regulations/MOA/dairy/CA.
  

18   I'll read that to you again:
  

19   www.ams.usda.gov/rules-regulations/MOA/dairy/CA.
  

20           We do have some copies of some of the exhibits on the
  

21   table in the back of the room there, they are going fast
  

22   though, so get 'em while they are hot.
  

23           Oh, also I was going to tell you that CDFA, over the
  

24   weekend, updated their website where they had posted the tables
  

25   that they entered into the exhibit last week, and they have
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 1   added the table number to each of those tables so you can find
  

 2   them more quickly, because they are not in alphabetical order
  

 3   so you can go down the list and find the one that you are
  

 4   looking for more quickly, I think.
  

 5           I was asked also to let you know that next week on
  

 6   Thursday and Friday we will be moving this hearing to the
  

 7   Piccadilly Inn at the Airport just for Thursday and Friday, and
  

 8   then the following week, if we are still in hearing, we will be
  

 9   returning back here to the Liberty Room on Monday, October
  

10   26th.
  

11           At the end of the day on Friday, Mr. Hollon was on the
  

12   stand being cross-examined, and I believe that's where we're
  

13   going to start today.  Although I have been informed that we
  

14   have a producer coming who would like to be able to speak this
  

15   afternoon, or testify this afternoon.  That's what I have.
  

16       JUDGE CLIFTON:  Excellent.  Thank you.  I have the docket
  

17   number which I would like to read in the record, in brackets,
  

18   [AO] and then docket number 15-0071.  That is how the Hearing
  

19   Clerk within the U.S. Department of Agriculture has designated
  

20   this case.  The caption, by the way, is In Re:  Milk in
  

21   California.
  

22           All right.  I would like to hear from anyone else with
  

23   preliminary matters.  If they are statements fine, if they are
  

24   questions, also fine.  None at this time.  And anyone, feel
  

25   free to take the microphone to raise issues about preliminary
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 1   matters, or procedures, or location, and duration, and those
  

 2   kinds of things.
  

 3           All right.  There being no other preliminary matters, I
  

 4   would like to have us continue with the testimony.
  

 5           Mr. Hollon, you are welcome to take the stand.  We are
  

 6   in the cross-examination phase of Mr. Hollon.  And Mr. English,
  

 7   you may resume.
  

 8           Mr. Hollon, although you are already sworn, you remain
  

 9   sworn, I would like you again to state and spell your name.
  

10       MR. HOLLON:  Elvin, E-L-V-I-N, Hollon, H-O-L-L-O-N.
  

11       JUDGE CLIFTON:  Thank you.
  

12                  CONTINUED CROSS-EXAMINATION
  

13   BY MR. ENGLISH:
  

14      Q.  Good morning, Mr. Hollon.
  

15      A.  Good morning, Mr. English.
  

16      Q.  So I would like to start with a couple housekeeping
  

17   matters, your Honor.  Friday we identified Exhibit 65, which is
  

18   a map of Nevada with counties and colors, and I apologize, at
  

19   the time I said it was from the website, but I actually have
  

20   the website now and I can provide that, and then ask for this
  

21   document to be admitted.
  

22          It's http://geology.com/state-map/nevada.shtml.
  

23       JUDGE CLIFTON:  Okay.  If back slashes don't work, then
  

24   forward slashes?
  

25       MR. ENGLISH:  I guess we have technical differences.  Yeah,
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 1   it is the slash that -- yes, if other people consider that a
  

 2   forward slash, it's the slash that normally is used, and if
  

 3   other people call that a forward slash, that's fine.
  

 4       JUDGE CLIFTON:  Okay.
  

 5       MR. ENGLISH:  So would I ask that Exhibit 65 be admitted.
  

 6       JUDGE CLIFTON:  All right.  So basically, say it in words,
  

 7   I think got it all, but just say it in words without spelling.
  

 8       MR. ENGLISH:  Http://geology.com/state-map/Nevada.shtml.
  

 9       JUDGE CLIFTON:  Thank you.  All right.  With regard to
  

10   Exhibit 65, is there any objection to it being admitted into
  

11   evidence?  There is none.  Exhibit 65 is admitted into
  

12   evidence.
  

13            (Thereafter, Exhibit 65 was
  

14            received into evidence.)
  

15       MR. ENGLISH:  Thank you, your Honor.
  

16   BY MR. HOLLON:
  

17      Q.  Next, this is a housekeeping matter -- Mr. Hollon, I
  

18   believe it was last Friday, but it could have been in your
  

19   earlier testimony, we discussed the Western Order, the former
  

20   Western Order, Order 135, correct?
  

21      A.  Correct.
  

22      Q.  And when we were discussing it, you declined to agree
  

23   with me or for confidentiality reasons, would not speak to the
  

24   question of how it came about that that Order was terminated,
  

25   correct?
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 1      A.  I think I declined to discuss DFA's vote on that as a
  

 2   way orders, the way final decisions are voted on.
  

 3      Q.  So do you recall participating in, both attending and
  

 4   testifying at the Central Marketing Area, what you have used to
  

 5   be called pooling hearing, that took place in 2004?  So the
  

 6   second of the two Central Order proceedings, it was held in
  

 7   December of 2004, in Kansas City, Missouri?
  

 8      A.  I don't recall, but I likely was there and did testify.
  

 9      Q.  Okay.  And, your Honor, the docket number for that is
  

10   AO-313-A48;DA-04-06, and the proceeding title was, Milk in the
  

11   Central Marketing Area; I guess Milk in the Central Marketing
  

12   Area.  I was going to say Final Decision, but that's not part
  

13   of the proceeding necessarily.  Do you remember at that
  

14   proceeding being asked by Mr. Vetne about the termination of
  

15   the Western Order?
  

16      A.  I do not.
  

17      Q.  Your Honor, I provided to USDA, Pamela, and yourself,
  

18   Mr. Hollon, and the court reporter -- to USDA provided three
  

19   copies -- and I think there may be a tiny bit of confusion
  

20   because there an exhibit number on it already, so I want to
  

21   discuss that.  But this is a three-page document which we
  

22   pulled off the Internet from Dairy Programs' prior hearings,
  

23   that docket number, Exhibit number 25 was the exhibit number
  

24   given that document in that proceeding 11 years ago.  And in
  

25   bold there's a statement DFA Supports USDA's Proposal to
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 1   Terminate FO135.  And above that there is a website which was
  

 2   the original source of this information, that is to say this is
  

 3   a public document on the DFA website, and it references
  

 4   Western Order termination.
  

 5           So I would ask that this be marked by the next exhibit
  

 6   number, and obviously, in some way as to not have confusion
  

 7   because of the Exhibit number 25 Metropolitan from the earlier
  

 8   proceeding.
  

 9       JUDGE CLIFTON:  All right.  It will be a little hard to
  

10   place an exhibit sticker on this document without obliterating
  

11   any of the document.  I don't want any of it to be obliterated.
  

12   So in placing the exhibit sticker on, you may need to put it at
  

13   the top, but not in a horizontal position, in a vertical
  

14   position to the left of Exhibit number 25, if it will fit
  

15   there.
  

16           Yes, Mr. Carman, can you, do you have a suggestion as
  

17   to how we can do it?
  

18       MR. CARMAN:  It fits, could we just strike through the 25?
  

19       JUDGE CLIFTON:  No, no.  Our sticker number will be right
  

20   next to it, I don't think it will cause any confusion.  I don't
  

21   want to obliterate any of the source document.  So it's an odd
  

22   way to put on a sticker, but it works.  Better than
  

23   obliterating any of the exhibit.
  

24           All right.  So have we marked this exhibit as
  

25   Exhibit 66?
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 1       THE WITNESS:  That's correct
  

 2       JUDGE CLIFTON:  I'll mark mine as Exhibit 66 as well.
  

 3            (Thereafter, Exhibit 66 was marked
  

 4            for identification.)
  

 5       And I invite everyone else to do so.
  

 6       Mr. Hollon, do you want some time to read through it before
  

 7   you have to answer any questions?
  

 8       MR. HOLLON:  No, I'm prepared.
  

 9       JUDGE CLIFTON:  All right.  Mr. English, you may resume
  

10   your questioning.
  

11       MR. ENGLISH:  Thank you.
  

12   BY MR. ENGLISH:
  

13      Q.  So this document is actually a three-page document, the
  

14   second and third page after a modest carry over from an article
  

15   or something dated January 15, 2004, is a separate article, but
  

16   it's connected, and it says, DFA says "no" for Amendments to
  

17   Western Order, and that's dated October 31, 2003.
  

18          So Mr. Hollon, first, do you recognize these press
  

19   releases?
  

20      A.  I don't recognize them, but there's no doubt they are
  

21   what they say they are.
  

22      Q.  So now if this document, which was available in 2004,
  

23   you looked at it, looking at pages 2 and 3, would you agree
  

24   that when the proposed amended order came out, DFA voted not to
  

25   support the amended changes and basically voted against the
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 1   amendment?
  

 2      A.  Yes, I would agree.
  

 3      Q.  And then looking at the first page, the article dated
  

 4   January 15th, 2004, do you agree that DFA supported the
  

 5   elimination of Federal Order 135, the termination of Federal
  

 6   Order 135?
  

 7      A.  Yes, I would agree.
  

 8      Q.  Your Honor, I'd move admission of Exhibit 66.
  

 9       JUDGE CLIFTON:  Is there anyone who wishes to question the
  

10   witness before determining whether you have an objection?
  

11   There is no one.  Is there any objection to the admission into
  

12   evidence of Exhibit 66?  There is none.  Exhibit 66 is admitted
  

13   into evidence.
  

14            (Thereafter, Exhibit 66 was
  

15            received into evidence.)
  

16   BY MR. ENGLISH:
  

17      Q.  So when we broke last Friday, Mr. Hollon, we were in
  

18   the middle of discussing Proposal Number 1, Section 7(c)(1),
  

19   having to deal with a plant located in Churchill County.  Do
  

20   you recall that?
  

21      A.  I do.
  

22      Q.  And do you recall discussing the fact that Dairy
  

23   Farmers of America also supplies milk to a plant in Reno,
  

24   Nevada, it's a Class 1 distributing plant?
  

25      A.  Correct.
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 1      Q.  I'm going to hand another document.  We had some modest
  

 2   issues with the copier not being available earlier this
  

 3   morning, so some of these documents, they are identical, but
  

 4   some of the documents we passed out, the ones that are for the
  

 5   court reporter and for your Honor and Mr. Hollon are printed on
  

 6   both sides, so it is a one piece of paper printed on both
  

 7   sides.  We actually had the front desk here in the building
  

 8   make us some copies earlier because we weren't sure the copier
  

 9   would be readily available, and those copies are the identical
  

10   document, but printed on two pages.  So I would like to have
  

11   this marked as the next number, your Honor.
  

12       JUDGE CLIFTON:  Will this be Exhibit number 67?
  

13       MS. ELLIOTT:  That's correct.
  

14       JUDGE CLIFTON:  It will.  So you may mark your copies as
  

15   Exhibit 67.
  

16            (Thereafter, Exhibit 67 was marked
  

17            for identification.)
  

18       MR. ENGLISH:  The front, okay, for those who have it
  

19   printed on two sides of the paper -- thank you, Mr. Beshore, I
  

20   saw where that was going -- the, actually the pages are
  

21   numbered 1 and 2 but -- I understand -- the heading is the
  

22   same, Analysis of Proposal 1-Proposed Section 1051.7(c), and
  

23   then it says July 2015-CSO, for California State Order prices,
  

24   is page 1.
  

25           Page 2 is July 2015-Imputed FMMO Prices.
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 1   BY MR. ENGLISH:
  

 2      Q.  So, Mr. Hollon, what I have done here is using your
  

 3   Exhibit 64, I don't know if you have that with you this
  

 4   morning.
  

 5      A.  I do.
  

 6      Q.  And the tables that I have listed on the right hand
  

 7   side, and I have gone to the most recent month that is
  

 8   available, July 2015, and so taken directly from your tables, I
  

 9   have used the Northern California Class 1 price, and that is
  

10   because I think you and I agree that today, Nevada uses, for
  

11   Reno, the California Federal prices for Northern California,
  

12   correct?
  

13      A.  Correct.
  

14      Q.  And then on the next line, I have used Class 4a, again
  

15   from July 2015, and I have listed the California State Order
  

16   blend that you used, again from Exhibit 64 and the California
  

17   State Order Overbase.  So in the fifth line I have simply made
  

18   an assumption that 90 percent of the milk at the Reno plant is
  

19   Class 1 and 10 percent is 4a.  And that would establish, if you
  

20   accept my math, a plant blend of $17.88.  With me so far?
  

21      A.  So far.
  

22      Q.  And you agree with me that when we use the term plant
  

23   blend, that is looking at a specific plant, what its value of
  

24   the milk at classified values and volumes would work out to be,
  

25   correct?
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 1      A.  Correct.
  

 2      Q.  So going back to Friday, we were discussing that to the
  

 3   extent DFA today delivers milk to that plant in Reno, and
  

 4   assuming a 90 percent Class 1 and a 10 percent Class 4a, you
  

 5   would get a plant blend, and if my math is right, $17.88,
  

 6   correct?
  

 7      A.  If your math is right, correct.
  

 8      Q.  Now, the next piece of page 1 has a long title,
  

 9   Cooperative Receipts for Milk Delivered to Reno Plant with
  

10   Remainder Received and Processed in the Class 4a products,
  

11   assuming a Federal Milk Order, but it is CSO prices, using
  

12   California State Order class prices.  And what I have done is
  

13   taken those numbers from above, which are the first two
  

14   numbers, Class 1 at $18.42 and $13.03, so you have got, in
  

15   essence, in the first part of the second column, where for
  

16   80 percent Reno receipts you have a value of $16.91, you have
  

17   got $17.88 times 80 percent.  Which, if you go up, again, if my
  

18   math is right, the $17.88 is the plant blend for the Reno
  

19   facility based upon a 90/10 ratio, but now if that's 80 percent
  

20   of the total receipts for DFA going to the Reno plant and the
  

21   Fallon plant, you would have $17.88 times 80 percent, and as I
  

22   think we have discussed, the Fallon plant produces nonfat dry
  

23   milk products?
  

24      A.  Correct.
  

25      Q.  Which would be Class 4a, correct?
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 1      A.  Correct.
  

 2      Q.  And so the 20 percent is at the Class 4a price which is
  

 3   the second line above.  Do you see that?
  

 4      A.  Yes, I follow.
  

 5      Q.  Okay.  So what I have tried to show is what those
  

 6   values would be and what they would generate.  And again,
  

 7   assuming my math is correct, would that show what would
  

 8   generate to DFA if there were 80 percent Reno receipts, $16.91?
  

 9      A.  This would be a reasonable comparison of what the price
  

10   would be.
  

11      Q.  What the price that DFA would receive using the prices
  

12   that would be regulated under these assumptions?
  

13      A.  Correct.
  

14      Q.  And then I used 60 percent and 50 percent, obviously I
  

15   don't know what DFA's receipts are, and I'm not expecting you
  

16   to tell me, but the fourth line, and I admit because I backed
  

17   into it, I show what receipts would be at Reno, which would be
  

18   26.6 percent, versus what receipts would be at Fallon in order
  

19   to calculate a number that would match the overbase of $14.32
  

20   for the month of July.  Do you see that?
  

21      A.  I see that.
  

22      Q.  And would you agree if my numbers are correct, that
  

23   that would be, that that would be approximate, would be a value
  

24   that DFA could generate based upon its sales both to Reno and
  

25   Fallon?
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 1      A.  Yes.
  

 2      Q.  Okay.  And by the way, if people go to re-create this,
  

 3   there could be rounding errors of a penny, what I did, I went
  

 4   out to three decimal places.  So I had three decimal places for
  

 5   the 17.88 times 26.6, I added that to three decimal places of
  

 6   13.03 times 73 -- and I apologize, that should be 73.4, but I
  

 7   did that, it would have carried over to the next line -- but
  

 8   you could look at that and say it is 14.33 versus 14.32.  But
  

 9   that's how it worked out.  So that's the first category.
  

10           So now I want you to go down to the next one, which is
  

11   Cooperative Receipts for Milk Delivered to Reno Plant With
  

12   Remainder Received and Processed Into 4a Products.
  

13           Assuming a Federal Milk Order but at California State
  

14   Order prices still, now using the California State Order class
  

15   price and the overbase price.  And that is, just assuming for a
  

16   moment that a Federal Order were adopted but the prices stayed
  

17   the same, that is to say we used the California State Order
  

18   prices, I was trying to show a comparison similar to above.
  

19   And effectively, the only real difference is that the class,
  

20   what was the Class 4a value of $13.03 in the first set of
  

21   numbers, I now used a California State Order overbase of
  

22   $14.32.  Do you follow that?
  

23      A.  I think so.  I will hear the rest.
  

24      Q.  All right.  Well, this is what I think we were
  

25   discussing on Friday, that if a Federal Order were adopted, and
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 1   in this case using California State Order prices, DFA would,
  

 2   for the milk delivered to Reno, get the plant blend, and on the
  

 3   milk going to Fallon, get the overbase, correct?  That's what
  

 4   we were discussing on Friday when I ran out of time.
  

 5      A.  Oh -- yes.
  

 6      Q.  Okay.  And again, if my numbers are correct, I have run
  

 7   80 percent, 60 percent, 50 percent to show what DFA would
  

 8   generate from the value of that milk, correct?
  

 9      A.  Assuming your numbers are right, correct.
  

10      Q.  Okay.  And going to the last one, even though I call it
  

11   break even, effectively, if the milk is pooled somehow at
  

12   Fallon, you could literally deliver no milk to Reno, and
  

13   because a hundred percent of the milk would get the overbase
  

14   price, you would get the $14.32 on that milk, correct?
  

15      A.  Yes.
  

16      Q.  So let's go to page 2.  Page 2 shows is instead of the
  

17   State Order prices, now I'm using again your exhibit.  What
  

18   would be -- what would have been, excuse me, Federal Milk
  

19   Marketing Order prices for July 2015.  Do you follow me?
  

20      A.  Yes.
  

21      Q.  Okay.  So, for instance, going to Exhibit 64, Table
  

22   5.A.6, the Federal Milk Order California Class 1 is $18.45
  

23   because you would propose, or as part of Proposal Number 1,
  

24   your view is you have for Federal Order purposes, just one
  

25   price as opposed to a price for Northern California and
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 1   Southern California, correct?  You have 18.45 which is 3 cents
  

 2   higher than page 1, because you blended, for want of a better
  

 3   word, at 54/46 percent, those two values in Northern California
  

 4   and Southern California, correct?
  

 5      A.  52/48, yes, it's actually, that's the 18.45 is the
  

 6   proxy for a California average Class 1 price.
  

 7      Q.  I agree it is a proxy, which is why I used computed, so
  

 8   a proxy computed.
  

 9      A.  Okay.
  

10      Q.  So that's where that 18.45 comes from.  And now,
  

11   instead of Class 4a, you have a Class IV, and from Table 64,
  

12   Table 5.E.8, that was 13.50; am I right?
  

13      A.  Assuming you grabbed the right line, yes.
  

14      Q.  Well, you are welcome to go look.
  

15      A.  I'll trust you for now.
  

16      Q.  All right.  Then you had, on Table 64, Table 5.E.8, the
  

17   FMMO blend.  And I do want you to go to Exhibit 64, Table 5.E.8
  

18   for a moment.
  

19      A.  Okay.
  

20      Q.  And I want you to go to the last page, Table 5.E.8.
  

21      A.  All right.
  

22      Q.  For July 2015.
  

23      A.  For July 2015, $15.51.
  

24      Q.  And that's what I have listed as FMMO blend, correct?
  

25      A.  Correct.
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 1      Q.  Now, at this point I just want to make sure I have got
  

 2   this read correctly.  As I understood the table, if you go over
  

 3   to the right, to Columns H, I, and J, the $15.51 in Column C is
  

 4   unadjusted for quota, correct?
  

 5      A.  Correct.
  

 6      Q.  Okay.  If you wanted to calculate the proxy for what
  

 7   you call the FMMO non-quota blend, I understood that you would
  

 8   take Column C, you would subtract Column H, subtract Column I,
  

 9   and add back Column J.
  

10      A.  Yes.
  

11      Q.  Okay.  And that would give you the FMMO non-quota
  

12   blend?
  

13      A.  Yes.
  

14      Q.  Okay.  So if you see on the right hand side of the page
  

15   2, that's exactly what I have done, I have taken $15.51 and I
  

16   have subtracted, although I did it mathematically, you add the
  

17   negative quota, you add the negative transport, and you
  

18   subtract the RQA as a positive number, subtract that, and
  

19   that's the $15.08?
  

20      A.  Yes.
  

21      Q.  Okay.  So you would agree the FMMO non-quota blend, if
  

22   I have done the math correctly, for the month of July 2015
  

23   would have been $15.08?
  

24      A.  Yes.
  

25      Q.  Thank you.  So now Table 2 follows the format of, I'm
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 1   sorry, page 2 follows the format of page 1, but now uses the
  

 2   numbers that we have just discussed for a proxy for Federal
  

 3   Milk Marketing Orders.  So the next line I have got imputed,
  

 4   Reno plant blend, again assuming, trying to say apples to
  

 5   apples, 90 percent Class I, and 10 percent Class IV.  And I
  

 6   made an assumption that Nevada prices would change to match the
  

 7   FMMO prices, and you agreed with me that the way the Nevada
  

 8   statute works, that that is what Nevada would have to do.
  

 9      A.  Yes, or change the statute.
  

10      Q.  Or change the statute.  But based upon existing
  

11   legislation, that's what Nevada would do.
  

12      A.  Correct.
  

13      Q.  All right.  So on the right hand side for imputed Reno
  

14   plant blend, again, assuming my math is correct, I've done the
  

15   very same thing I did on page 1, and instead of having $17.88,
  

16   I end up with $17.92, and that's a function of 3 cents higher
  

17   on 90 percent, and 12 cents higher on 10 percent.
  

18          Do you see that?
  

19      A.  Yes.
  

20      Q.  You agree again, if my math is correct, that would be
  

21   an accurate representation of what that plant blend would be?
  

22      A.  Yes.
  

23      Q.  So in the next box, and this is literally trying to
  

24   mimic the box on page 1 that was Cooperative Receipts for Milk
  

25   Delivered to Reno Plant if Remainder Received and Processed
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 1   into what was 4a, but now is Cooperative Receipts for Milk
  

 2   Delivered to Reno Plant with Remainder Received and Processed
  

 3   into Class IV Products, assuming a Federal Milk Order and at
  

 4   Federal, FMMO prices, now using the FMMO class and imputed
  

 5   non-quota blend price, and I apologize, actually this
  

 6   comparison is to box 2 at the bottom of page 1.  So this now
  

 7   shows, if my math is correct, that at 80 percent Reno receipts,
  

 8   what DFA would receive on that milk is $17.35, correct?
  

 9      A.  Assuming your math is correct, yes.
  

10      Q.  Which, if you look at page 1, the bottom box is 18
  

11   cents higher than it would receive if you didn't have, if you
  

12   are using the California State Order prices, correct?  Because
  

13   there's a difference between $17.35 and $17.17.
  

14      A.  Yes.
  

15      Q.  And again, looking at Zero percent Reno receipts, if
  

16   there's had been a Federal Order for 2015, looking at zero
  

17   percent Reno receipts, you could ship nothing to Reno, 100
  

18   percent to Fallon, and get the FMMO non-quota blend of $15.08,
  

19   correct?
  

20      A.  Correct.
  

21      Q.  And now for the very last box, and I know that you are
  

22   not going to agree this is what would happen, but obviously it
  

23   is Dairy Institute's intention that out-of-state milk which
  

24   cannot own quota, would need to have a Federal Order blend
  

25   price.  And so for illustration purposes, and I realize that
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 1   you and your group do not buy into the legal argument on this,
  

 2   but for illustration purposes, the only change here between the
  

 3   box immediately above that shows $15.08 FMMO non-quota blend,
  

 4   is that instead of using $15.08 in the second calculation, I
  

 5   have used the FMMO blend of $15.51.  Do you see that?
  

 6      A.  Actually, do that one more time?  I understand what you
  

 7   are trying to do, but I just don't -- I'm not lining up the
  

 8   numbers.
  

 9      Q.  Okay.  So for the box we just discussed --
  

10      A.  Yes.
  

11      Q.  -- we used the $17.92, times the various percentages
  

12   for Reno and that came from the imputed Reno blend price.
  

13      A.  Okay.
  

14      Q.  And we used 15.08, which is the FMMO non-quota blend to
  

15   do the calculation.  The only difference is instead of using
  

16   the 15.08 FMMO non-quota blend, I'm saying if the Secretary
  

17   would determine that out-of-state milk should instead get the
  

18   traditional FMMO blend using your own Exhibit 64, Table 5.E.8,
  

19   that would be 15.51 rather than 15.08.  Do you see that?
  

20      A.  Yes, I do.
  

21      Q.  Okay.  And so in that case, if you have zero percent
  

22   Reno receipts, you could, at the Fallon plant, as Proposal 1
  

23   has presently written, if the Secretary were to determine that
  

24   out-of-state milk needs the traditional FMMO blend, you could
  

25   actually obtain the 15.51 FMMO blend at that plant, correct?
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 1      A.  Yes.
  

 2      Q.  Your Honor, I move admission of Exhibit 66?
  

 3       JUDGE CLIFTON:   Who would like to question the witness on
  

 4   this before determining whether you have any objections to it
  

 5   being admitted?  Oh, do you have something preliminary to that?
  

 6       MR. ENGLISH:  First of all, it is 67, so that would be an
  

 7   immediate problem, it is not 66.  And actually, I'm not going
  

 8   to offer it at this time, I'll offer it through a different
  

 9   witness.  I'll offer it through a different witness.
  

10       MR. BESHORE:  I wasn't going to question the witness, but
  

11   before it was admitted, I was going to ask if we had had a
  

12   chance --
  

13       JUDGE CLIFTON:  Come to the microphone, please,
  

14   Mr. Beshore, and start again just in case there's somebody who
  

15   couldn't hear.
  

16       MR. BESHORE:  Marvin Beshore.  I have no questions for the
  

17   witness on the document, but before it was, if it was being
  

18   offered into evidence, my question was, wouldn't we have the
  

19   opportunity to cross-examine the author of the document?
  

20       MR. ENGLISH:  The answer is no.  I have seen lawyers on the
  

21   witness stand here and it doesn't go well.  In fact, I would
  

22   offer it, but, you know what?  I'm going to hold off this line
  

23   of questions because it does seem to me fair to allow people to
  

24   run the math for themselves.  And I'm happy to do that and
  

25   maybe offer it later today, and I can also sponsor it through a
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 1   different witness.  But I do recognize that one issue is, you
  

 2   know, looking at the math, so I'm actually not going to offer
  

 3   it at this time.
  

 4       JUDGE CLIFTON:  I have some questions I would like you to
  

 5   enlighten me on, Mr. English, and this is not in the nature of
  

 6   examination, I'm not expecting you to serve as a witness here.
  

 7   You have chosen certain assumptions and I need some help in
  

 8   understanding why they illustrate something.
  

 9           What kind of plant is the plant at Fallon?
  

10       MR. ENGLISH:  The witness has explained that it is a plant
  

11   that makes what are known as Class 4a plants under California
  

12   and it would be IV under Federal Order; is that correct,
  

13   Mr. Hollon?  The plant at Fallon?
  

14       MR. HOLLON:  Yes, that is correct.
  

15       MR. ENGLISH:  Okay.
  

16       JUDGE CLIFTON:   All right.  And is it located in
  

17   California or Nevada?
  

18       MR. ENGLISH:  It is located in Churchill County, Nevada, in
  

19   the city or around the city of Fallon.  I have never been there
  

20   so I couldn't tell you whether it is in the city limits or
  

21   outside the city limits.
  

22       MR. HOLLON:  That is correct.
  

23       JUDGE CLIFTON:   All right.  So when you are showing us
  

24   possibilities with Exhibit 67, what we are mindful of is two
  

25   plants that are located in Nevada.
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 1       MR. ENGLISH:  That is correct, your Honor.
  

 2       JUDGE CLIFTON:   Okay.  What does Reno make?
  

 3       MR. ENGLISH:  It is what is conventionally known as a
  

 4   Class I operation.  It has other products other than Class I.
  

 5   For simplification I was just trying to illustrate at 90/10, it
  

 6   would almost certainly have what are known as Class II, or used
  

 7   to, whether it does today, I can't say, but at least at one
  

 8   time it did.  It would be, the only way it would have Class III
  

 9   would be if Class III for the month was the lowest price and
  

10   then it is shrinkage ended up in Class III.  So I was assuming
  

11   sort of a conventional month where Class IV is the lowest
  

12   price, so we have some shrinkage and some other things, but it
  

13   is Class I operation.
  

14       JUDGE CLIFTON:  Do you know now what witness you will call
  

15   before you move admission of Exhibit 67?
  

16       MR. ENGLISH:  I think I know one of two, or both.  But I
  

17   have to consult with them as to that, but I think I know.  And
  

18   Dr. Schiek is nodding his head yes.
  

19       JUDGE CLIFTON:   All right.  Thank you.  And you may
  

20   continue your cross-examination of Mr. Hollon.
  

21       MR. ENGLISH:  Thank you.
  

22   BY MR. ENGLISH:
  

23      Q.  So Mr. Hollon, going to your testimony which is
  

24   Exhibit 63, I want to look at page 18.  And actually, for
  

25   clarity since, again, we're starting today, let's look at 17
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 1   and 18, the bottom of 17 over to page 18.
  

 2      A.  Okay.
  

 3      Q.  And what we're looking at here is the section,
  

 4   paragraph B of who is not a producer, correct?
  

 5      A.  Correct.
  

 6      Q.  And B.5 on the bottom of 17, you say "a Dairy Program
  

 7   farmer described in Paragraph B.5 of this section shall be
  

 8   known as a dairy farmer for other markets."  Correct?
  

 9      A.  Correct.
  

10      Q.  And you then have 4.B.5 on page 18, that "a dairy
  

11   farmer for other markets shall mean a dairy farmer who, having
  

12   had a Grade A permit, has marketed milk as other than Grade A
  

13   milk for more than 30 consecutive days and shall not be a
  

14   producer until twelve consecutive months have passed from the
  

15   time non-Grade A status started."  Correct?
  

16      A.  Correct.
  

17      Q.  And that provision, B.5, effectively would bring into
  

18   the Federal Order the existing opportunity/limitation on
  

19   California producers voluntarily on January 1st of the year,
  

20   giving up their Grade A status and staying out of the pool for
  

21   a year, correct?
  

22      A.  At some point, it may not necessarily be January 1st,
  

23   but at some point they have producers --
  

24      Q.  I'm sorry.
  

25      A.  -- Grade A status change, then they would be out of the
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 1   pool under these under these parameters.
  

 2      Q.  And isn't it true that in California today, that
  

 3   parameter or similar parameter exists in the California State
  

 4   Order?
  

 5      A.  Yes.
  

 6      Q.  So you are, in essence, in B.5 trying to at least match
  

 7   over to that limitation, correct?
  

 8      A.  Yes.
  

 9      Q.  Okay.  Now, you have been involved in Federal Orders
  

10   how many years?
  

11      A.  30.
  

12      Q.  And I have no quibble with your putting B.5 in, but I
  

13   wonder why you didn't include a B.6, which is a more
  

14   traditional version of a Dairy farmer for other markets found
  

15   in Federal Orders.  And I'm going to pass out a document which
  

16   I don't intend to make an exhibit, but harking back to last
  

17   Friday, I understand people need to have documents.
  

18          This is, what I'm going to hand out is a two-page
  

19   document from 7 CFR, and it is, the first page is a carry over,
  

20   I was trying to say paper, so it is order 1124.13 and it starts
  

21   with 4 but it has paragraph 5.  And the second page is order
  

22   131, which is the Arizona Order.  So 124 is the Pacific
  

23   Northwest, 131 is the Arizona Order.  And so this is a two-page
  

24   document, again, I'm not going to ask that it be made an
  

25   exhibit.
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 1       JUDGE CLIFTON:  Okay.  So you don't even want it identified
  

 2   as an exhibit, it is just for us to look on?
  

 3       MR. ENGLISH:  I would accept the preface.  I have already
  

 4   made enough copies we can turn it into an exhibit, but it seems
  

 5   to me you could take official notice at the end of the
  

 6   proceeding, and I wasn't intending just to load up the hearing
  

 7   record with documents from the USDA.  Literally what I was
  

 8   doing from last Friday, your Honor, was rather than trying to
  

 9   read a provision to the witness, I was just trying to have all
  

10   of us on the same page to discuss it.  So no, I was not
  

11   intending to identify it as an exhibit, I was not intending to
  

12   move its admission, but if USDA or any person would prefer for
  

13   the record to have it that way, I have no objection to treating
  

14   it that way, but I wasn't looking to it that way.
  

15       JUDGE CLIFTON:  The way I read records is, I have the
  

16   transcript in front of me and I have the exhibits in front of
  

17   me, and when the transcript refers to an exhibit, I look at
  

18   them both.  And it is useful.  I think even though you may not
  

19   want to move its admission, if we could identify it, I think
  

20   that might be helpful.
  

21       MR. ENGLISH:  Your Honor, I said I would be, whether it is
  

22   for your Honor, I'd be particularly happy to accept any
  

23   recommendations, and I have no problem with that.
  

24       JUDGE CLIFTON:   All right.  Let's do mark it.  Let's call
  

25   it an exhibit.  I realize it's excerpts of regulations and we
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 1   can find it without the exhibit, but I think it is helpful when
  

 2   going through a record to have it handy.  Besides, if there's
  

 3   any error in the transcript referring to it, the exhibit takes
  

 4   care of that problem.  So let's call this Exhibit 67.  67.
  

 5   Let's get three of them.
  

 6       68.  So soon you will have three.  We're marking this as
  

 7   Exhibit 68.  And I realize you are not trying to elevate its
  

 8   status, Mr. English, but I still think as a practical matter
  

 9   it's helpful.
  

10            (Thereafter, Exhibit 68 was marked
  

11            for identification.)
  

12       MR. ENGLISH:  And, again, your Honor I'm happy to be
  

13   practical about it, I just didn't want to say, I didn't want to
  

14   move every single document in, but I have others like this, and
  

15   so we will do the same.
  

16   BY MR. ENGLISH:
  

17      Q.  Mr. Hollon, while we're waiting for the extra copies, I
  

18   certainly invite you to peruse paragraph 5, which is on the
  

19   first page of Exhibit 68.  And the page, similar paragraph 5 on
  

20   the second page, and if you would like to have all the Order
  

21   language I can certainly get you one of the reference books so
  

22   that you have all of 124.
  

23      A.  I have a CFR.
  

24       JUDGE CLIFTON:  So while the rest of those are being
  

25   distributed, Mr. English, for the benefit of those people who
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 1   are not in the room with us, would you again give the citation
  

 2   to the Federal Register, excuse me, to the Code of Federal
  

 3   Regulations?
  

 4       MR. ENGLISH:  Yes, thank you, your Honor.  We are looking
  

 5   at page 1 of what's been identified as Exhibit 68.
  

 6           It's 7 CFR, Section 1124.12.
  

 7       JUDGE CLIFTON:  That's enough.  That will get them there.
  

 8       MR. ENGLISH:  And then paragraph B.5 or whatever it is.
  

 9       JUDGE CLIFTON:  Which is the last paragraph of that
  

10   particular section.
  

11       MR. ENGLISH:  Actually, it's (a)(5), but yes, the last
  

12   section.
  

13           And then the second page is effectively language very
  

14   similar from 7 CFR Section 1131.12, in the CFR, and it is also
  

15   paragraph B(b)(5).
  

16       JUDGE CLIFTON:  Or is it --
  

17       MR. ENGLISH:  (b) is at the bottom of the left hand column,
  

18   and similarly, (b)(5) of the other.  It says producer shall not
  

19   include, which effectively matches up.  Not word for word, and
  

20   not paragraph for paragraph, but it's similar to the language
  

21   we're looking at on pages 17 and 18 on Exhibit 68.
  

22       JUDGE CLIFTON:  Thank you.  That's helpful.
  

23       MR. ENGLISH:  And I didn't put all of them in, because
  

24   there's other orders, like Order 1 has a similar provision,
  

25   right, Mr. Hollon?
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 1       MR. HOLLON:  It does.
  

 2   BY MR. ENGLISH:
  

 3      Q.  So this uses in italics a dairy farmer for other
  

 4   markets, in both page 1 and 2 of Exhibit 68.  And would you
  

 5   agree with me that the purpose of paragraph (b)(5) on page 1,
  

 6   and page 2 is to provide a financial disincentive for basically
  

 7   pooling milk, and then otherwise getting a non-pool blend value
  

 8   out of the remainder of the milk?
  

 9      A.  I would say, I generally agree with that.  And I might
  

10   add, it is to, in some ways, deal with opportunistic pooling.
  

11   So it attempts to provide, this language provides some
  

12   limitations to that.
  

13      Q.  But that language is not in your Proposal 1, correct?
  

14   Language like it is not in Proposal 1, is it?
  

15      A.  Not in -- the intent, I think, is there.  The actual
  

16   verbiage and the way it might play out, is, if that's what you
  

17   mean, is not there.  In a similar manner to, for example
  

18   contrasting maybe the Order 1 language with the Order 124 and
  

19   131, all three are not identical, but they serve a similar
  

20   purpose.
  

21      Q.  Looking at the Arizona language, which is page 2, it
  

22   reads, paragraph (b)(5):
  

23                A dairy farmer whose milk is received at a pool
                plant, if during the month milk from the same farm

24                is received at a nonpool plant, (except a nonpool
                plant that has no utilization of milk products in

25                any class other than Class III or Class IV)
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 1                other than as producer milk under the order in
                this part or some other Federal Order.  Such dairy

 2                farmer should be known as a dairy farmer for other
                markets.

 3
  

 4           If that language were included in Proposal 1 or
  

 5   Proposal 2 for that matter, would you agree that that language
  

 6   would prevent the results shown on Exhibit 67?
  

 7      A.  I'm not -- Exhibit 67?
  

 8      Q.  67 is the chart that has not been admitted but shows
  

 9   sort of what would happen, especially on page 2 under Federal
  

10   Order.  Basically the ability to get the plant blend out of the
  

11   Reno plant, and either the FMMO non-quota blend or the FMMO
  

12   blend out of the Fallon plant?
  

13      A.  I'm not certain.  I haven't had time to study that, but
  

14   we did choose the language we chose because we thought it fit
  

15   our situation better than the other dairy farmer for other
  

16   market provisions.
  

17      Q.  Do you agree that the language you have presently
  

18   chosen does not prevent any scenarios under Exhibit 67?
  

19      A.  Again, with the proviso I have not had a chance to
  

20   study 67, I think that that's correct.
  

21      Q.  Thank you.  Did you bring the Federal Register Notice
  

22   up with you today?
  

23      A.  I did.  Wait, no I did not.  I brought what I thought
  

24   it was, but it turned out to be one of the previous hearings.
  

25      Q.  I think Laurel is taking care of that.
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 1      A.  I have it.
  

 2      Q.  I want to also retrace our steps a little bit to our
  

 3   discussion last Friday before focusing in on general questions
  

 4   on that's turned into specific questions about what has been
  

 5   marked as Exhibit 67.
  

 6           And I want to look at page 47213 and Section 1051.13,
  

 7   producer milk.  And I want to look focus on paragraph B,
  

 8   which --
  

 9      A.  B as in boy?
  

10      Q.  B as in boy.
  

11      A.  Thank you.
  

12      Q.  Received by a handler described in 1000.9(c) in excess
  

13   of a quantity delivered to pool plants.
  

14      A.  Okay.
  

15      Q.  And so for clarity in the record, 9(c) is a cooperative
  

16   association acting on behalf of its members, correct?
  

17      A.  Correct.
  

18      Q.  Now, obviously, producer milk under paragraph (a) --
  

19   (a) reads, "received by the operator of a pool plant directly
  

20   for a producer or handler described in 1000.9(c)."  So that is
  

21   milk that that is received at the pool plant.  9(b) is milk
  

22   that is in excess the of the quantity delivered to a pool
  

23   plant, correct?
  

24      A.  Yes.
  

25      Q.  Okay.  So once a producer has been designated as pool
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 1   producer because it has shipped to a pool plant, then under
  

 2   paragraph (b) all milk that was reported by a Cooperative in
  

 3   excess of what is actually delivered to the pool plant, could
  

 4   continue to be producer milk until the Cooperative
  

 5   de-designates, correct?
  

 6      A.  Correct.
  

 7      Q.  That provision is not available to proprietary
  

 8   operators, correct?
  

 9      A.  Correct.
  

10      Q.  And harking back to our discussion on Friday before we
  

11   were focusing in specifically on Churchill County and what's
  

12   turned into Exhibit 67, that would mean that once milk from
  

13   whatever location, either inside or outside California, has
  

14   been received at a pool plant such as Proposal 1's Churchill
  

15   County facility, that then thereafter, that milk could be
  

16   received at a nonpool plant, but listed by the Cooperative as
  

17   received and remain producer milk, correct?
  

18      A.  I would say there, that once you go to a nonpool plant
  

19   you are going to fall under the guidelines and characteristics
  

20   of nonpool plant which are listed later in this section.  If
  

21   you deliver to a plant in the state, or a plant in Churchill
  

22   County, whatever you deliver, that would be pool.  Well,
  

23   assuming that the (c)(1) provisions apply.  But once you fall
  

24   out of that, because we don't have nonpool plants in the Order,
  

25   you would then be subject to the diversion limits later in this
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 1   paragraph.
  

 2      Q.  Well, what is the point of paragraph (b)?
  

 3      A.  When paragraph (b) is discussed the 9(c) provision, but
  

 4   again, you would need to follow down in sequence to regulate
  

 5   those diversions to which you speak.
  

 6      Q.  But you haven't said paragraph (b) is subject to
  

 7   anything else, it just says producer milk is received by
  

 8   handler described in 1000.9(c) in excess of the quantity
  

 9   delivered to pool plants, and there's no statement that says,
  

10   subject to the diversion limits in paragraph (d), is there?
  

11      A.  There's not.
  

12      Q.  Okay.  And isn't it a fact, in the past when this
  

13   provision has been applied, it has permitted Cooperatives to
  

14   continue to pool milk regardless of the diversion limitations?
  

15      A.  I'm not certain.
  

16      Q.  Going back to the discussion of the Western Order.  One
  

17   of the issues in that hearing was the Western Order's provision
  

18   for something called a proprietary bulk tank handler.  Correct?
  

19      A.  That is correct.
  

20      Q.  And what that provision essentially did provide, was,
  

21   for proprietary operators, similar regulatory treatment to
  

22   Cooperatives for milk associated with a Class I operation, but
  

23   otherwise was received at a manufacturing plant, correct?
  

24      A.  Yes.
  

25      Q.  Okay.  And DFA, along with myself on behalf of my
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 1   clients, as part of the Western Order proceeding looked to
  

 2   remove that provision, correct?
  

 3      A.  Correct.
  

 4      Q.  And USDA actually did remove that provision, correct?
  

 5      A.  Correct.
  

 6      Q.  Is there any substantive difference in regulatory
  

 7   results between the now-terminated Western Order proprietary
  

 8   bulk tank handler provision and your provision 7(c)(1) for a
  

 9   plant located in Churchill County?
  

10      A.  Again, I think I described our intent would be to make
  

11   any such activity subject to the limitations relative to
  

12   paragraph (d), so if that's something that we need to do, we
  

13   may need to make that change.
  

14      Q.  Now, in your testimony, going to your policy change
  

15   discussions starting on page 25, you first discuss as an
  

16   example of policy changes relevant to today's proceeding, the
  

17   elimination of individual handler pools, correct?
  

18      A.  We discuss policy changes in light of shifts in policy,
  

19   just like some of the things that proposed today would be
  

20   shifts in policy.
  

21      Q.  Well, was the elimination of individual handler pools a
  

22   shift in policy such as who gets to participate in the pool and
  

23   inclusive pooling versus performance standards, or was it more
  

24   consistent, given your own statement on page 25, with the idea
  

25   that competition for the fluid markets needed to be equalized?
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 1      A.  I think there was some of all the last individual
  

 2   handler pool, was in my memory serves correct, the Michigan
  

 3   order and in the Reform Decision the Upper Michigan.
  

 4      Q.  Upper Peninsula.
  

 5      A.  And it was removed for some of the reasons out of the,
  

 6   given from the decision, that it created or it interfered with
  

 7   the market-wide pooling concept which was the more favorable
  

 8   method to share pool revenues.
  

 9      Q.  But even from your own testimony on page 25, the
  

10   reference to market-wide pooling was to successfully mitigate
  

11   price competition between producers seeking the higher value
  

12   fluid outlets for their milk, correct?
  

13      A.  Correct.
  

14      Q.  And turning to producer-handlers, again, the reason why
  

15   both Cooperatives and proprietary plants subject to regulation
  

16   were concerned about large producer-handlers, was the impact on
  

17   not sharing the Class I, either paying or sharing the Class I
  

18   value, correct?
  

19      A.  That was, that decision was focused on Class I value,
  

20   that's true.
  

21      Q.  So now you reference multiple component pricing plans
  

22   starting on page 28, now that has to do with pricing but it has
  

23   nothing do ultimately with who pools or doesn't pool, does it?
  

24      A.  No.  But it does have to do with how values are shared.
  

25      Q.  But it's not the directly related to pooling and who
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 1   gets to pool, correct?
  

 2      A.  No, it is not.
  

 3      Q.  And finally, the development of transportation programs
  

 4   that you reference, that, too, doesn't deal with the question
  

 5   of who pools and doesn't pool, does it?
  

 6      A.  It does not.
  

 7      Q.  Okay.  Your Honor, this will be similar to what we did
  

 8   with the CFR.  And again harking back to Friday, what I intend
  

 9   to hand out and I guess we'll have marked, is the following,
  

10   and I have already referenced it in cross-examination today.
  

11   This is the Secretary's final decision with respect to milk in
  

12   Central Marketing Area, Final decision on Proposed Amendments
  

13   to Marketing Agreement and Order.  It is the 2004 proceeding
  

14   for the Central Order, and this is from, this is Federal
  

15   Register, Volume 71, starting at page 54152, and running
  

16   through 54170 and it is the entire document, referencing a
  

17   number of matters heard, and I want to be, I want to try to
  

18   focus like a laser beam, but we'll take time, if necessary, to
  

19   do more, but I wanted to hand out that entire document, given
  

20   your statement earlier today for preference.  We can have it
  

21   marked, but I don't intend to ask that it be admitted.  I will
  

22   be asking for it to take official notice at the end of the
  

23   proceeding.
  

24       JUDGE CLIFTON:  I would like to mark it.  It will be
  

25   identified, I believe, as 69.  That will be Exhibit 69.  And
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 1   may mark yours accordingly.  While those are being distributed
  

 2   I would like to take a 15-minute break.
  

 3       MR. ENGLISH:  Before we do that, your Honor, just one
  

 4   thing.  I note that in trying to save paper, I tried to do
  

 5   something we did last week, was maybe have people share a
  

 6   little bit, rather than everybody having a copy.  And we'll
  

 7   certainly share at our table, and hopefully others can as well.
  

 8   It is a 20-page document, I was trying -- I know we did this
  

 9   ourselves, that's why it is not printed on double-sided paper,
  

10   rather than using USDA's paper.  That's my own,
  

11   non-environmental problem.
  

12       JUDGE CLIFTON:  All right.  Thank you.  We'll go off record
  

13   at 10:28.  Please be back ready to go at 10:45
  

14       (Whereupon, a break was taken.)
  

15       JUDGE CLIFTON:  We're back on record, it is 10:46,
  

16   Mr. English?
  

17       MR. ENGLISH:  Thank you, your Honor.  Have we marked the
  

18   Federal Register that he passed out?
  

19       JUDGE CLIFTON:  We have.  We have marked it as Exhibit 69,
  

20   and I would like you again to read into the record the
  

21   citation.
  

22       MR. ENGLISH:  Of course, your Honor.
  

23           This is Milk in the Central Marketing Area, Final
  

24   Decision on Proposed Amendments to Marketing Agreement and to
  

25   Order, dated September 1, 2006, is when it was signed, by the
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 1   Administrator, but it is published in the Federal Register on
  

 2   71, line 71, Federal Register, starting at page 51554152
  

 3   through --
  

 4       JUDGE CLIFTON:  Do that again, please.
  

 5       MR. ENGLISH:  54152 through 54170, on Wednesday,
  

 6   September 13, 2006.
  

 7       JUDGE CLIFTON:  Thank you.
  

 8   BY MR. ENGLISH:
  

 9      Q.  Now, to try to organize this a little bit, your Honor,
  

10   because it is a 20-page document, what the Department did in
  

11   this particular proceeding, was it first laid out the issues
  

12   starting on 54153.  So under Number 1, pooling standards,
  

13   there's paragraph (a), performance standards for supply plants,
  

14   then on page 54154 there's a discussion, and this is only the
  

15   discussion of what people said at the hearing or their briefs,
  

16   so then on 54154 there's paragraph (b) split plant provision,
  

17   carrying over onto page 54155, and the first column is
  

18   paragraph (c), system pooling for supply plants, and I'm still
  

19   very aware the Department was discussing what the testimony was
  

20   and what the briefs were.
  

21           54155, paragraph (d), elimination of supply plant
  

22   provision.  And that's still discussing what people said.
  

23           And then, paragraph (e) on 54156, it is against
  

24   standards for producer milk.
  

25           Now, what the Secretary then did is starting on 54157,
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 1   for the first time, the Secretary starts talking about the
  

 2   Secretary's view of the record, and I'm in Column 2 at the
  

 3   bottom.  Paragraph is the bottom that carries over, starts with
  

 4   the record reveals that distributing plants in certain areas.
  

 5   And then the Secretary continues that discussion over to
  

 6   Page 54159, first column, before we get to number 2,
  

 7   establishing pooling limits.
  

 8           So what I would like to focus on and the witness is
  

 9   certainly welcome to look at the longer segment, but there are
  

10   some paragraphs on 54158, starting, like I said, bottom of the
  

11   second column, where the Secretary for the first time discusses
  

12   the Secretary's views of what the evidence were.
  

13           And I would propose ending, I'm sorry, I apologize, I
  

14   was on 54157, the record reveals actually sort of duplicates on
  

15   the other page.  The 54157, the bottom of Column 2, there's
  

16   about three or four paragraphs that I want to focus on.  But as
  

17   we discussed before, if the witness needs to look at the rest,
  

18   that's fine.  But I represent to you and the record that before
  

19   you get to that statement on 54157 the bottom of Column 2, the
  

20   Secretary is not saying the Secretary's position.  And that as
  

21   to the issue that I want to focus on, the Secretary's
  

22   discussion ends on 54159, the first column --
  

23       COURT REPORTER:  I'm sorry, what was the last part of that?
  

24       MR. ENGLISH:  54159, Column 1, there's two-thirds of the
  

25   way down it says:  2.  Establishing pooling limits.  And the
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 1   Secretary goes off to discuss another matter.  I'm not saying
  

 2   they aren't related --
  

 3       JUDGE CLIFTON:  Slow down, Mr. English, just imagine
  

 4   someone is trying to capture everything you are saying.
  

 5       MR. ENGLISH:  Let me just state the whole thing again.
  

 6   What I'm focusing on is the language that starts on page 54157,
  

 7   the bottom of the second column, and while I want to stay, for
  

 8   my part, on 54157, I want it to be clear that the Secretary's
  

 9   discussion of this particular issue carries all the way to
  

10   54159, two-thirds of the way down on the first column, where we
  

11   see a new number 2 establishing pooling limits.
  

12       JUDGE CLIFTON:  Thank you.  That is very helpful.
  

13   BY MR. ENGLISH:
  

14      Q.  So, Mr. Hollon, I know it's a little tedious, but one
  

15   of us has to read it, starting at the second column, I can pick
  

16   and choose, but I think it's clear from last Friday that
  

17   Judge Clifton correctly wants to have context.  So for context
  

18   purposes, if you could read from 54157, the second column,
  

19   starting with the carry over paragraph to Column 3, which says
  

20   the record reveals that distributing plants, and read from
  

21   there until you get through the second full paragraph of 54157
  

22   that ends with if effective, can result in pooling milk that is
  

23   not providing such service.  Do you see that?
  

24           So there's the paragraph beginning on the bottom of
  

25   54157 that carries over the top of page 3, then there's a first
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 1   full paragraph --
  

 2       JUDGE CLIFTON:  Now, when you say the top of page 3, you
  

 3   mean the top of Column 3?
  

 4       MR. ENGLISH:  Column 3, thank you, of 54157.  And then the
  

 5   following two paragraphs, which are the full, first full
  

 6   paragraphs without a carry over on Column 3, ending in, if
  

 7   ineffective can result in pooling milk that is not providing
  

 8   such service.
  

 9       MR. HOLLON:  The record reveals that distributing plants in
  

10   certain areas of the marketing area are having difficulty
  

11   obtaining reliable milk supplies.  Because this decision does
  

12   not adopt transportation credits (discussed later in this
  

13   decision) for the movement of milk to distributing plants,
  

14   increasing the performance standards for supply plants is a
  

15   reasonable measure to better assure that all distributing
  

16   plants of the Order are adequately supplied.  Additionally,
  

17   other measures are being taken to prevent the pooling of the
  

18   milk which can not demonstrate regular and consistent service
  

19   in supplying the Class I needs of the marketing area.  The
  

20   pooling of such milk results in an unwarranted lowering of the
  

21   blend price returned to those producers who demonstrate regular
  

22   and consistent service in supplying the Class I needs of the
  

23   market.
  

24           The pooling standards of all Federal Milk Marketing
  

25   Orders, including the Central Order, are intended to ensure
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 1   that an adequate supply of milk is available to meet the
  

 2   need -- sorry, let me start that sentence over again.
  

 3           The pooling standards of all Federal Milk Marketing
  

 4   Orders, including the Central Order, are intended to ensure
  

 5   that adequate supply of milk is available to meet the Class I
  

 6   needs for the market and provide the the criteria for
  

 7   determining the producer milk that is demonstrated service in
  

 8   meeting the Class I needs of the market and thereby receive the
  

 9   Order's blend price.  The pooling standards of the Central
  

10   Order are represented in the Pool Plant, Producer, and the
  

11   Producer Milk provisions of the order and are based on
  

12   performance, specifying standards that if met, qualify a
  

13   producer, the milk of a producer, or a plant to share in the
  

14   benefits arising from the classified pricing of milk.
  

15           Pooling standards that are performance-based provide
  

16   the only viable method for determining those producers eligible
  

17   to share in the market-wide pool.  It is usually the additional
  

18   revenue generated from that higher value Class I use of milk
  

19   that adds additional income to producers, and it is reasonable
  

20   to expect that only those producers who consistently bear the
  

21   costs of supplying the market's fluid needs should share in the
  

22   returns arising from the higher-valued Class I sales.  An
  

23   important objective of pooling standards is identifying the
  

24   milk that serves the fluid milk needs of the market, a feature
  

25   which if ineffective can result in pooling milk that is not
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 1   providing such service.
  

 2   BY MR. ENGLISH:
  

 3      Q.  Okay.  So going back to Judge Clifton's question last
  

 4   Friday about inclusive pooling, you are looking for a change of
  

 5   policy for inclusive pooling that would upend existing Federal
  

 6   Order performance standards based upon actual deliveries or the
  

 7   ability to deliver the Class I plants, correct?
  

 8      A.  We are looking for a change in policy for proposed
  

 9   California order based on the marketing conditions in that
  

10   order.
  

11      Q.  How do you respond to the Secretary's conclusion that
  

12   you just read, pooling standards that are performance-based
  

13   provide the only viable method for determining those producers
  

14   eligible to share in the market-wide pooling?
  

15      A.  That the conditions in the proposed California Order
  

16   are not the same as the conditions in the other orders.  So as
  

17   we have outlined, the California Order would be the only order
  

18   that the presence, for example, of a quota system, would be the
  

19   only order with equal and very high percentage utilizations of
  

20   Class III and IV use.  And the opportunities to pool or depool
  

21   milk would be every month, in our analysis almost every month,
  

22   one whether the Order would want to pool or not pool.  So those
  

23   reasons, and there may be others, but those reasons would be,
  

24   we call for the performance standards in the California Order
  

25   to be measured in some different way than in past decisions.
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 1      Q.  A way that doesn't result in a regulated mechanism for
  

 2   getting milk to Class I plants, instead relies on third party
  

 3   contracts, correct?
  

 4      A.  Other than the transportation payment system, which we
  

 5   proposed, I would agree with you.
  

 6      Q.  I have no further questions.
  

 7       JUDGE CLIFTON:  Who would like next to question Mr. Hollon?
  

 8       MS. HANCOCK:  Nicole Hancock.
  

 9                        CROSS-EXAMINATION
  

10   BY MS. HANCOCK:
  

11      Q.  Good morning, Mr. Hollon.  Nicole Hancock representing
  

12   the California Producer Handler's Association and Ponderosa
  

13   Dairy.
  

14      A.  Good morning.
  

15      Q.  I do not have any particular order, so I'm just going
  

16   to dive into my questions.
  

17          So let's look at Exhibit 66.  Mr. English asked you
  

18   some questions, this is the two, I guess, news report articles
  

19   about, from late 2003, early 2004 on DFA support of terminating
  

20   Federal Order 135?
  

21      A.  Yes.
  

22      Q.  Were you part of DFA's, I guess, executive team that
  

23   made the decision to vote no against the amendments?
  

24      A.  I was a part of the team, the actual decision was made
  

25   by members.
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 1      Q.  Did you agree with the decision that was made by DFA
  

 2   back at this time period?
  

 3      A.  I was part of the executive team.
  

 4      Q.  Is that a yes?
  

 5      A.  Yes.
  

 6      Q.  Why did you agree with it?
  

 7      A.  The evidence that was laid out and the desire of
  

 8   members about what their concern about issues in the day-to-day
  

 9   marketing expressed, so as we laid out the way the new order
  

10   would operate and explained to them, without necessarily any
  

11   recommendation, but here's the way this provision will work,
  

12   here's the way this provision would work.  And they then,
  

13   decided, based on that information, what to do.  And they, in
  

14   turn, directed the policy, and DFA voted and the decision to
  

15   block vote, which is something that we do.
  

16      Q.  So my question was about why is it, what about -- what
  

17   about the proposed amendments did you disagree with, do you
  

18   recall?
  

19      A.  No, I don't recall.  There were a handful of issues and
  

20   I don't recall specifically what they were, I'm sorry.
  

21      Q.  Was it that it had a disproportionate effect on the
  

22   Class I producers?
  

23      A.  No, I don't think so.  Again, I don't recall, you know,
  

24   what the reasons were.  There were a handful of proposals at
  

25   that hearing, and a handful in the decision, so I'm sorry.
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 1      Q.  So let me just tell you what this says and you can,
  

 2   maybe you can help me understand it.  It says, and it's a quote
  

 3   to David Jones, and it says:  "This is not a decision anyone
  

 4   takes lightly.  DFA --" I'm on Exhibit 66, second page, right
  

 5   in the middle of the page.  "DFA has decided that the Western
  

 6   Order can no longer expect dairy farmers who market milk to
  

 7   Class I drinking milk markets, to shoulder the costs of
  

 8   balancing and servicing this marketplace while dairy farmers
  

 9   who sell to Class III cheese and Class IV powder markets
  

10   completely avoid the expense."
  

11           Does that help you recall what it is that you had
  

12   disagreement with --
  

13      A.  No.
  

14      Q.  -- in the amendments?
  

15      A.  I'm sorry, it does not.
  

16      Q.  Is it fair to say that, that there were concerns about
  

17   whether certain producers were shouldering an unfair burden or
  

18   cost in production of Class I milk, compared to Dairy Program
  

19   farmers who were selling to Class III and Class IV markets?
  

20      A.  All I can tell you, Ms. Hancock, is reading David's
  

21   quote, I think that has a lot to do with cost of balancing and
  

22   serving the marketplace.
  

23      Q.  Okay.  Let's go to the paragraph before that on the
  

24   second page.  And it starts off with, "During a U.S. Department
  

25   of Agriculture USDA poll of Cooperatives conducted on
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 1   October 6, DFA voted not to support amended changes to the
  

 2   Western Order because the proposals did not go, "far enough" to
  

 3   correct the gross inequities caused by pool writing and other
  

 4   issues related to servicing and balancing the Class I
  

 5   marketplace."
  

 6           Do you see that?
  

 7      A.  I do.
  

 8      Q.  Do you agree that the proposed amendments did not go
  

 9   far enough to help correct the gross inequities?
  

10      A.  Again, all I can tell you, I don't remember all the
  

11   particulars, so I don't think they would have made that up.
  

12   But I don't remember which proposals did what.
  

13      Q.  So you don't remember if that was an issue for you and
  

14   your members at the time?
  

15      A.  Well, I think, when you asked me about David Jones'
  

16   quote, I said that there were some issues around the cost of
  

17   serving the market, and I think those are also reflected in the
  

18   second paragraph, in the paragraph you just read.
  

19      Q.  Do you know what the gross inequities were?  Do you
  

20   recall what that was about besides the costs?
  

21      A.  One of the ones that I remember was the proprietary
  

22   bulk tank handler provision that basically allowed the operator
  

23   to impact the blend price immensely by the way they chose to
  

24   pool milk.
  

25      Q.  Anything else that you think contributed to what was
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 1   perceived to be gross inequities in the amendments?
  

 2      A.  That's the only one that I remember.
  

 3      Q.  Okay.  And Judge clarified, I didn't mean the
  

 4   amendments themselves created inequities, but the goal was to
  

 5   create better cures for what was perceived to be inequities at
  

 6   the time; is that right?
  

 7      A.  Yes.
  

 8      Q.  So would you agree, then, that the goal for DFA and
  

 9   you, on behalf of your members, is to create an order that
  

10   would provide an equitable distribution of pricing to the
  

11   producers?
  

12      A.  Are you asking about this proposal, the proposal for a
  

13   California Order?
  

14      Q.  I'm asking about orders in general.
  

15      A.  Yes, I would say, yes.
  

16      Q.  Okay.  If you can look at Exhibit 64, these are your,
  

17   the tables that you created.  It is part of, I guess they were
  

18   put in with your prepared statement.
  

19      A.  Okay.
  

20      Q.  And if we look at the last page which is Table 5.E.8 --
  

21      A.  Okay.
  

22      Q.  -- and I was trying to follow along when Mr. English
  

23   was walking through this, and I just want to make sure that I
  

24   understand it.
  

25           And I think he's coming at it from slightly different
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 1   angle than what I'm looking at because I represent Ponderosa
  

 2   Dairy, and that's an out-of-state producer, I want to have a
  

 3   full understanding of how the Cooperatives' proposal will
  

 4   impact Ponderosa Dairy as an out-of-state producer.
  

 5           And as Mr. English was walking through this, I think I
  

 6   understand it, but I just want to confirm that.  So I think he
  

 7   took Column C, which is the Federal Milk Order blend, and this
  

 8   is your chart, right?  You put this together?
  

 9      A.  It is.
  

10      Q.  Okay.  So if the Federal Milk Order blend in Column C,
  

11   and then he subtracted out Columns H, I, and then added back in
  

12   J, and then ended up with what is the proposed Federal Milk
  

13   Marketing Order non-quota blend price.  Is that how you recall
  

14   that calculating out?
  

15      A.  Yes.
  

16      Q.  Okay.  So it wouldn't be true then, that that same
  

17   calculation would apply for out-of-state producers and how they
  

18   would be paid under the proposed Cooperative Federal Milk
  

19   Marketing Order?
  

20      A.  Yes.
  

21      Q.  And that's because an out-of-state producer would not
  

22   receive or would not be able to participate in purchasing or
  

23   requiring any quota, right?
  

24      A.  Correct.
  

25      Q.  You would have to deduct out Column H because that
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 1   would never be available to them as premium pricing as an
  

 2   out-of-state producer?
  

 3      A.  Well, the blend price would -- yes, that would be
  

 4   correct.
  

 5      Q.  Okay.  And then, then you would, for an out-of-state
  

 6   producer, you would also deduct Column I, and this is
  

 7   transportation allowances?
  

 8      A.  Well, those would be deducted out of the blend price.
  

 9   The, so you wouldn't -- they would be, well say it right --
  

10   yes, they would reduce, in essence, the price just like any
  

11   other producer.  So it would be no different for Ponderosa
  

12   Dairy, the transportation monies would be taken out of the pool
  

13   returns.
  

14      Q.  Well, but there are producers that could qualify for
  

15   transportation allowances?
  

16      A.  Yes, that would be true.
  

17      Q.  But as an out-of-state producer, they could never
  

18   qualify for transportation allowances?
  

19      A.  Yes, that's right.  They could not.
  

20      Q.  Okay.  So you would take Column C for out-of-state
  

21   producers, and columns H and I are the ones that, as an
  

22   out-of-state producer, they could never qualify for, so for
  

23   every out-of-state producer you would always deduct those
  

24   columns?
  

25      A.  Yes.
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 1      Q.  In-state producers, assuming they qualify for those
  

 2   either by holding quota or being in the correct territory that
  

 3   would allow a transportation allowance, they could participate
  

 4   in those?
  

 5      A.  Yes.
  

 6      Q.  Okay.  And those would result for those in-state
  

 7   producers who qualified, in a higher producer payment price?
  

 8      A.  In the sense that they would get a quota payment or
  

 9   there would be some offset to the marketing of their milk to a
  

10   class, in essence, a Class I or class II operation.
  

11      Q.  Okay.  Other than being out-of-state, is there any
  

12   other justification for why it makes sense to not allow those
  

13   out-of-state producers to participate in Columns H and I?
  

14      A.  The proponents don't make the quota rules, those are
  

15   set up by the state so we have no control over that.  And the
  

16   transportation allowance, in order to try to have a reasonable
  

17   cost reflection and to not abuse the transportation proposal
  

18   limited to milk that's in the state.
  

19      Q.  Okay.  And let's say, for example, the milk being
  

20   transported from out-of-state, actually, if you just quantify
  

21   it, the mileage either came farther than other areas from
  

22   within the state that would qualify for transportation
  

23   allowances.  Is other than them just being outside of the
  

24   borders of California, is there any other justification that
  

25   would explain why that makes sense?
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 1      A.  I don't think so.
  

 2      Q.  Okay.  And then the same for quota.  Other than just
  

 3   being outside of the State of California, is there any
  

 4   justification why they would not participate in quota or
  

 5   receive some, or receive a lower producer payment price?
  

 6      A.  Well, again, the proponents don't make the rules for
  

 7   how you can own and not own quota, so whatever the state rules
  

 8   are is what, we're dealt the same hand.
  

 9      Q.  So no other justifications.  So other than being
  

10   outside of the state and that's how the California code is
  

11   written?
  

12      A.  Yes.
  

13      Q.  Okay.  If you go to Exhibit 63, this is your prepared
  

14   statement.  Do you write your own prepared statements,
  

15   Mr. Hollon?
  

16      A.  I do, at least the initial draft.
  

17      Q.  And then you have a team of people that help you?
  

18      A.  Improve it.
  

19      Q.  Improve it put it into final form?
  

20      A.  Yes.
  

21      Q.  I want to turn to -- Mr. English took all my questions.
  

22   All right.  Let's turn to page 24.
  

23      A.  Okay.
  

24      Q.  Actually, let's go to page 26.
  

25      A.  Okay.
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 1      Q.  And you have, on page 26 of Exhibit 63, you have a
  

 2   Subsection B here where you discuss regulation of large
  

 3   producer handlers.
  

 4      A.  Yes.
  

 5      Q.  And I think the historical implementation of the 3
  

 6   million pounds or less limitation that was, and then you have
  

 7   cited to a 2010 Federal Register?
  

 8      A.  Correct.
  

 9      Q.  And then this discussion goes on to page 27.  I want to
  

10   talk a little bit about that.  Tell me what it is, tell me what
  

11   your goal was in including Subsection B in your prepared
  

12   statement.
  

13      A.  The goal of including Subsection B was to point out
  

14   examples of where the Department and Dairy Programs has changed
  

15   their policy with regard to a fairly substantial issue of
  

16   substantive issue, and so this was one of the five dairies that
  

17   I pointed out that prior to this, large producer-handlers had
  

18   not been regulated, and there had been more than one hearing to
  

19   attempt to create that.  And the Department had decided in
  

20   those hearings that it did not need to be done.  Following this
  

21   hearing, the Department changed its direction, and so the
  

22   purpose of including this was to point out that change in
  

23   policy.
  

24      Q.  Okay.  Just to give an example of the historical event
  

25   in which the Secretary had changed directions to cure what had
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 1   become a disorderly market condition?
  

 2      A.  Yes.
  

 3      Q.  And when you say large producer-handlers, these are
  

 4   producer-handlers that were vertically integrated, they produce
  

 5   all the way through distributing a brand new product, correct?
  

 6      A.  Correct.
  

 7      Q.  And under these orders --
  

 8      A.  And in some cases, not brand new product.
  

 9      Q.  Okay.  In both products?
  

10      A.  Yes.  No, a private-label product.
  

11      Q.  Okay.  Under private label.  So, and these were
  

12   producer-handlers that didn't, did not have any type of
  

13   limitation on, on the exemptions that they obtained from the
  

14   pool; is that right?
  

15      A.  Correct.
  

16      Q.  So these were, they -- as long as their businesses
  

17   continued to grow, whatever they produced was exempted from the
  

18   pool, they just operated it independently?
  

19      A.  Yes.
  

20      Q.  So different than the producer-handlers that I
  

21   represent in this instance.  Is that fair to say?
  

22      A.  Under current California regulation, if I understand
  

23   the rules right, your clients today are fully subject to
  

24   pooling prices up, on everything except their exempt quota.  So
  

25   that either would be no change with that regard for them.
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 1   There would be, today California regulation, tomorrow
  

 2   producer-handler regulation, and if they are over 3 million
  

 3   pounds, they would be subject to regulation completely on all
  

 4   pounds, other than the question of exempt quota.
  

 5      Q.  So for our -- let me restate that just to make sure I
  

 6   have it clear on the record.  So the Producer Handlers
  

 7   Association, as you understand it, the California Producer
  

 8   Handlers Association, the four entities who are
  

 9   producer-handlers who hold exempt quota, they are fully
  

10   regulated producer-handlers subject to the pool, except for the
  

11   exempt quota volumes that they hold, which is a fixed limited
  

12   amount?
  

13      A.  Under today's California regulation, yes.
  

14      Q.  And do you know, or have you looked at the numbers to
  

15   see what percentage their exempt quota makes up?
  

16      A.  No, I have heard people make comments about
  

17   percentages, but I have not tried to sort it out.
  

18      Q.  And are you in any way, on behalf of the Cooperatives
  

19   in Proposal Number 1, claiming or suggesting that the
  

20   California Producer Handlers Association and the exempt quota
  

21   that they hold are creating any kind of disorderly marketing
  

22   conditions in California?
  

23      A.  We get frequent inquiries from our customers who are
  

24   not producer-handlers about marketing conditions in competition
  

25   with producer-handlers.  So from that standpoint, I do, I am
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 1   aware of concerns, I will say.  The concerns sometimes just
  

 2   like you, using the eye of the beholder, but nonetheless, we
  

 3   hear comments and questions about competitive conditions which
  

 4   are related to the exempt quota.  I do not have any firsthand
  

 5   knowledge.  I have not attempted to take a product to the
  

 6   grocery store and attempt to market and sell it, it's only
  

 7   comments from our Class I customers about that.
  

 8      Q.  And I -- I want to be clear about what you are saying
  

 9   here.  You are not suggesting that competitors who are
  

10   complaining about another competitor who gets a sale that they
  

11   didn't get, is the same as disorderly market conditions, are
  

12   you?
  

13      A.  You asked me if I was aware of anyone who had any
  

14   concerns about that, and I was relating that those are, those
  

15   are, that's my knowledge of concerns about that situation.  And
  

16   when I do hear it, it is attributed to the exempt quota dollar
  

17   volume amount.
  

18      Q.  Yes.  I just want to clarify what you are saying,
  

19   though.  You are not saying that competitors complaining about
  

20   another competitor is the same thing as an disorderly market
  

21   condition, are you?
  

22      A.  No.
  

23      Q.  Okay.  So you heard complaints from your competitors
  

24   that the exempt quota gives the producer-handler some, maybe
  

25   competitive advantage in selling those brand new products,
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 1   right?
  

 2      A.  Yes.
  

 3      Q.  Okay.  But you are not saying that those complaints
  

 4   that you have received from customers who are complaining about
  

 5   a competitor, is the same thing as you taking a position on
  

 6   behalf of the Cooperatives today, that the producer-handlers
  

 7   exempt quota is creating a disorderly market condition?
  

 8      A.  No, I think our position at the moment is that they
  

 9   would be fully regulated on all milk, and to the extent in the
  

10   prior producer-handler decisions where they noted a difference
  

11   in price, was a disorderly market condition.  At this point, we
  

12   would agree with that, that the price advantage afforded by
  

13   exempt quota means they have a different price than the order
  

14   price published as the Class I price, so those two wouldn't be
  

15   equal.
  

16      Q.  They would be or wouldn't be?
  

17      A.  They would not be equal.
  

18      Q.  So they have a different price, but it doesn't
  

19   necessarily result in a disorderly market condition for those
  

20   producer-handlers?
  

21      A.  Again, the producer-handler decision noted that not
  

22   all, the fact that all prices were not the same in that regard
  

23   was a disorderly condition.  So we would agree with that at
  

24   present.
  

25      Q.  Did you just jump back to the Western Order?
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 1      A.  No.  No.  In the producer-handler decision itself, that
  

 2   was part of the reason why the 3 million pound line was drawn,
  

 3   and the pricing terms were applied to a producer-handler, a
  

 4   large producer-handler, was that they had a pricing advantage.
  

 5      Q.  Right.  And so in those instances, these are
  

 6   producer-handlers that had no limitation on the exemption, and
  

 7   as far as they could grow, they continued to grow the amount of
  

 8   exempt exemptions that they had from with the pool; is that
  

 9   fair?
  

10      A.  Fair.
  

11      Q.  Okay.  That's not the case here, right?
  

12      A.  Well, again, to the extent that the exempt quota is a
  

13   value that's not priced, and that makes the minimum Class I
  

14   value be something different for someone who holds exempt
  

15   quota.
  

16      Q.  Okay.  So -- so I guess what I want to clarify is that
  

17   at what point are you taking a position that a large
  

18   producer-handler, now, these were producer-handlers who held
  

19   exemptions far in excess of what the exempt quota is today,
  

20   right?
  

21      A.  They had, for lack of a better word, sales volume of
  

22   3 million pounds or more, and so that's what qualified them as
  

23   a large producer-handler.
  

24      Q.  Okay.  But it went far in excess of that, right?
  

25      A.  Yes.  Some were much larger than that, and some were
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 1   approximately that size.
  

 2      Q.  Right.  But it is the ones, it was kind of the unended
  

 3   growth potential, right?  There's no cap on it?  The growth
  

 4   potential that created the disorderly market conditions or were
  

 5   found to be the disorderly market conditions?
  

 6      A.  That was true.  I would agree that was one of the
  

 7   factors that it appeared to be, in the early days it was
  

 8   described as a matter of administrative convenience, but as
  

 9   they got, as the size of some producer-handlers got to be very
  

10   large, it would, it was deemed to be a disorderly condition in
  

11   the marketplace.
  

12      Q.  So what I'm trying to figure out, though, is if you are
  

13   trying to claim today that the exempt quota held by the
  

14   producer-handlers is creating a disorderly market condition in
  

15   California.
  

16      A.  Our position --
  

17      Q.  Is that your allegation today?
  

18      A.  Our position at this point would be that all of the,
  

19   all of the milk of a producer-handler with over 3 million
  

20   pounds would be regulated.
  

21      Q.  That but that wasn't my question.
  

22      A.  Okay.
  

23      Q.  What my question is, is whether you are alleging today
  

24   that the limited exempt quota held by the producer-handlers in
  

25   California, the 54,000 pounds that we have heard about, which
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 1   is what, less than half a percent of the total pool, whether
  

 2   that is creating, whether that amount in itself is creating a
  

 3   disorderly market condition?
  

 4      A.  At this point, that would be our position.
  

 5      Q.  Okay.  And have you conducted an economic analysis
  

 6   about this to come to that conclusion?
  

 7      A.  No.
  

 8      Q.  Okay.  What do you base your conclusion on?
  

 9      A.  The fact that all prices are not equal at, the minimum
  

10   prices are not the same.
  

11      Q.  And that's because you have customers who complain to
  

12   you about the competitive pricing circumstances?
  

13      A.  No, that's because the exemption creates a credit, if
  

14   you will, against what might be their volume.  If you had a
  

15   hundred pounds of milk and you paid the Class I on a hundred
  

16   pounds, that would be some dollars.  If you had a hundred
  

17   pounds of milk and you paid the Class I price on 95 pounds, and
  

18   nothing on the remaining 5, that would be a lower price.
  

19      Q.  So does that mean that a producer who received
  

20   transportation allowances different than a producer who does
  

21   not receive transportation allowances is creating its own
  

22   disorderly market conditions as well?
  

23      A.  Those -- the limitation on transportation allowances
  

24   for milk outside the order, that's part of our proposal as you
  

25   have identified.  And there are instances in other orders where
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 1   milk outside the order, outside the marketing area, is subject
  

 2   to different provisions.  And so as an example, in Federal
  

 3   Order 30, milk outside a certain area has different ways to
  

 4   perform.  It has a plant that wants to be included in the pool,
  

 5   has to ship milk out of the plant as opposed to being a part of
  

 6   someone else's shipments.  So there are, there is precedent for
  

 7   things like transportation credits that would apply
  

 8   differently, or there is precedent for performance standards
  

 9   that would apply differently, as you described, in-state and
  

10   out, or in area and out of area might be a better term for it.
  

11   So those are allowable.
  

12      Q.  Okay.  And so you have a justification for why those
  

13   allowances should, transportation allowances, should be in
  

14   place.  So even though there is a difference in pricing for
  

15   those producers, one who receives the transportation allowance
  

16   and one who doesn't, you have a justification that explains it,
  

17   and so that means that it is not a disorderly market condition?
  

18      A.  Yes.
  

19      Q.  Okay.  And then the same would hold true then, for
  

20   producers who receive quota, regular quota, premium pricing,
  

21   right?  That because they hold quota and there's a
  

22   justification for how and why they have obtained that quota,
  

23   that would mean that even though they get a premium pricing, it
  

24   doesn't result in disorderly market conditions because there's
  

25   justification behind it?
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 1      A.  Correct.
  

 2      Q.  So would the same -- would the same conclusion hold
  

 3   true, then, for exempt quota, that for the same reasons that
  

 4   exempt producers have a justification, or the same reason that
  

 5   regular quota holders have a justification for receiving
  

 6   premium pricing that justifies the difference in pricing, the
  

 7   same would hold true for exempt quota holders who also have a
  

 8   justification for why they hold that limited quota exemption?
  

 9      A.  That could be a valid argument, which would be in your
  

10   camp.
  

11      Q.  Do you agree with me, though, that that would be a
  

12   justification that would explain why it is not a disorderly
  

13   market condition?
  

14      A.  Yes, that could be.  But it was, once again, set by the
  

15   California statute.
  

16      Q.  I have no further questions.
  

17                        CROSS-EXAMINATION
  

18   BY MR. VETNE:
  

19      Q.  John Vetne, representative for Hilmar Cheese Company.
  

20   Let's see where to start.
  

21          I want to make sure that I understand, Mr. Hollon, what
  

22   you did or tried to do in Exhibit 64, Table 5.B, as use of that
  

23   data elsewhere in your exhibits and testimony.  As I recall
  

24   from last Friday, you explained that you couldn't find a good
  

25   source of information in CDFA data on the value of beverage
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 1   milk distributed in Southern California versus Northern
  

 2   California, correct?
  

 3      A.  I think I explained I needed some way to compute a
  

 4   comparison between the two systems, the California system and
  

 5   the Federal system, so that was the derivation of Table 5.B.
  

 6      Q.  Okay.  And you chose this because -- because you
  

 7   couldn't find information in CDFA, either in requested exhibits
  

 8   or information they ordinarily publish, correct?
  

 9      A.  In requested exhibits or in information they ordinarily
  

10   publish?
  

11      Q.  Yes.
  

12      A.  Yes.
  

13      Q.  Okay.  So you tried to impute a value of Class I milk
  

14   in Southern California based on population.  Am I right so far?
  

15      A.  Tried to come up with a way of, way to price, if you
  

16   will, over the whole state to be as representative as I could
  

17   get, so I could use it both in a California calculation and a
  

18   Federal Order calculation.
  

19      Q.  And so your thinking in preparing Table 5.B was to
  

20   determine how much Class I beverage milk is used in California,
  

21   based on the Southern California versus Northern California,
  

22   based on the relative populations?
  

23      A.  Yes.
  

24      Q.  And then -- and then impute a value for your
  

25   calculations based on those differences, Southern California
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 1   having a greater population, greater consumption, impute a
  

 2   Class I value to Southern California based on that consumption
  

 3   pattern?
  

 4      A.  Same for Southern and Northern, yes.
  

 5      Q.  Okay.  So the effect is that your data produces an
  

 6   imputed Class I value based on point of consumer purchase,
  

 7   essentially?
  

 8      A.  Yes.  Assuming it is consumed where it is purchased.
  

 9      Q.  Yes.  If one were to apply the same approach to the
  

10   Upper Midwest Marketing Order, you would look at the population
  

11   in Chicago and surrounding Chicago, and you would get an
  

12   imputed value of Class I milk at point of purchase that would
  

13   be heavily weighed by imputed Chicago price, correct?
  

14      A.  You mean using the same type of population-based
  

15   county?
  

16      Q.  Yes.
  

17      A.  Yes, you would.
  

18      Q.  Yes.  Are there any distributing plants in Chicago, in
  

19   the city of Chicago, anymore?
  

20      A.  There may be one.
  

21      Q.  There may be one.  But Chicago is primarily served by
  

22   plants that are located at various distances from Chicago,
  

23   correct?
  

24      A.  Correct.
  

25      Q.  And they receive milk at that location which is less

2947



TRANSCRIPT OF PROCEEDINGS - VOLUME XV

 1   than the Federal Order or imputed value in the city of Chicago.
  

 2      A.  I'm not familiar with exactly the way the zones are
  

 3   laid out off the top of my head, but there would be some
  

 4   differences.
  

 5      Q.  Chicago is the highest zone in that market, correct?
  

 6   Well, maybe Southern Illinois if it's included, but Chicago
  

 7   is --
  

 8      A.  I'm just saying I don't know where there are, there's
  

 9   more than one zone in the Chicago market, and I don't recall
  

10   what the counties are in each one.
  

11      Q.  But Chicago market can be in the Upper Midwest market?
  

12      A.  Yes.
  

13      Q.  But primarily milk comes, packaged milk comes from
  

14   plants that are in lower-priced zones and distributes milk
  

15   towards the population center, correct?
  

16      A.  Yes.
  

17      Q.  Would you agree with me that a substantial part of milk
  

18   that is actually distributed in California, in Southern
  

19   California, higher-priced zones, is actually received at plants
  

20   in Northern California?
  

21      A.  I do not know.
  

22      Q.  You don't know.  Would you agree with me that in order
  

23   to ascertain the value of producer milk received for Class I,
  

24   you would need to know something about where the milk is being
  

25   received?
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 1      A.  You mean where the processing plant is located?
  

 2      Q.  Where the processing plant is located.
  

 3      A.  Yes.
  

 4      Q.  In theory, Southern California consumer beverage milk
  

 5   can be served in its entirety by plants located in Northern
  

 6   California?  There's no requirement that there be a plant in
  

 7   Southern California in order for the population to be served,
  

 8   is there?
  

 9      A.  No.
  

10      Q.  And your analysis doesn't say anything about the value
  

11   or imputed value of Class I milk relative to point of plant
  

12   receipt, correct?
  

13      A.  Correct.
  

14      Q.  Okay.  In imputing Class I use in Southern California
  

15   versus Northern California, were you aware that in Table 10 of
  

16   the Monthly Dairy Information Bulletin published by CDFA, there
  

17   are, there's data in volumes sold in Northern California and
  

18   Southern California of beverage fluid milk?
  

19      A.  I'm not.
  

20      Q.  So you have in deriving your imputed data, you didn't
  

21   look at published CDFA information to see if it might be there,
  

22   correct?
  

23      A.  I did look.  I did not see it, and could you tell me
  

24   what that data represents?
  

25      Q.  It is Table 10 of the Dairy Information Bulletin, which
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 1   is a publication that was published monthly through February of
  

 2   2015, and distributed in paper form, and available in an image
  

 3   on the Internet.  And since then, has been available in data
  

 4   form by CDFA.  And it shows sales of Class I products for
  

 5   Southern California and Northern California in gallons of whole
  

 6   milk, reduced milk, fat milk, which is two percent, lowfat milk
  

 7   which is one percent, and skim nonfat, fat-free milk.  And then
  

 8   beverage milk totals for Southern California and Northern
  

 9   California.  You weren't aware of that?
  

10      A.  And, no, I was not directly aware of that.  And those
  

11   boundaries are the Southern California boundaries and the
  

12   Northern California boundaries, I presume.
  

13      Q.  The marketing area as defined by the CSO, California
  

14   State Order.
  

15      A.  Okay.
  

16      Q.  On page 4 of your testimony you used the word blend
  

17   price target.
  

18       JUDGE CLIFTON:   Now we're in Exhibit 63?
  

19       MR. VETNE:  Actually, you don't use the words blend
  

20   price -- yes, 63, sorry.
  

21   BY MR. VETNE:
  

22      Q.  You use the word estimated blend prices.
  

23      A.  What page, I'm sorry.
  

24      Q.  Page 4, second full, second full paragraph.  You look
  

25   at the derived data that you produced using Table 4.B and
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 1   compared State Order and Federal Order.  And in the last
  

 2   sentence you state, "In order to achieve these blend prices,
  

 3   the proposed California statute milk pooling provisions must
  

 4   include all of the class price values."  And that is the class
  

 5   price value from your proposed Class I, II, III, and IV,
  

 6   correct?
  

 7      A.  What page are you on?
  

 8      Q.  Page 4, second full paragraph, before the heading in
  

 9   bold, C.
  

10      A.  Yes.
  

11      Q.  Okay.  First, the sentence concludes with "California's
  

12   FMMO's pooling provisions must include all of the class price
  

13   values."  Your reference there to class price values is to all
  

14   of the Federal Class prices, Class I, Class II, Class III and
  

15   Class IV, correct?
  

16      A.  Correct.
  

17      Q.  And it is the class price values that the Cooperatives
  

18   in Proposal Number 1, correct?
  

19      A.  Yes.
  

20      Q.  And it's, and when you say "to achieve these blended
  

21   prices" it's a blend price that you impute using, among other
  

22   things, the derived data in Table B.
  

23      A.  Correct.
  

24      Q.  Correct?
  

25      A.  Correct.
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 1      Q.  So part of the proposal objective is a blend price
  

 2   enhancement target; is that correct?
  

 3      A.  Yes.
  

 4       JUDGE CLIFTON:   Just so the record's clear, Mr. Vetne,
  

 5   when you asked him does it include all the class price values,
  

 6   and you referred to numbers, those were Roman numeral numbers?
  

 7       MR. VETNE:  Yes, the proposal incorporates Roman numeral
  

 8   numbers.
  

 9       JUDGE CLIFTON:   Thank you.
  

10   BY MR. VETNE:
  

11      Q.  And again, going to, this time Exhibit 63, page 8, the
  

12   first paragraph under Heading E, Necessary Pooling Provisions,
  

13   the second full sentence states, "In order to accumulate and
  

14   retain all the revenues necessary to provide for the blend
  

15   prices proposed and to create an orderly milk market, this
  

16   proposal requires that all milk delivered to the plants located
  

17   in the marketing area from farms located in California, must be
  

18   pooled each month."
  

19           Your reference there to provide for the blend prices
  

20   proposed, is the same concept that we discussed on page 4, that
  

21   you have a, the Cooperatives have a blend price enhancement
  

22   target in mind as part of the underlying consideration for
  

23   Proposal Number 1, correct?
  

24      A.  Try that again.  You incorporated three or four
  

25   different thoughts there, I need to sort them out.
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 1      Q.  The reference in your statement to blend prices
  

 2   proposed, incorporates the concept that the Cooperative
  

 3   proponents of Proposal 1 have a blend price enhancement
  

 4   objective as part of the important underlying concept in
  

 5   Proposal 1?
  

 6      A.  Yes.
  

 7      Q.  And additionally, in addition to the blend price
  

 8   enhancement concept, an objective is to create an orderly
  

 9   market.  Other than blend price enhancement, what features of
  

10   the current system are disorderly that you believe a Federal
  

11   Milk Order would thwart?
  

12      A.  In addition to the proposals we made, that would
  

13   include all the milk in the pool, it would also be the question
  

14   of milk that's outside the state being regulated, it would also
  

15   include the uniform treatment of producer-handlers.  Off the
  

16   top of my head, the others are all out, I don't remember them
  

17   off the top of my head, but I think I answered that same
  

18   question from you the first time in the first statement.  So
  

19   those would be two.
  

20      Q.  Okay.  Well, all the milk in the pool is essentially
  

21   that which currently exists, correct?
  

22      A.  Yes.
  

23      Q.  That's not -- so all the milk in the pool in the CSO is
  

24   the same concept as all of the milk in the pool in the proposed
  

25   Federal Milk Order.
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 1      A.  That's except for the proposed order would require that
  

 2   it all be there and it would all be using the national price
  

 3   grid across all classes.
  

 4      Q.  As far as the all milk in the pool part?
  

 5      A.  Yes.
  

 6      Q.  Since it is all there now there's no disorder that is
  

 7   cured by all milk in the pool under the proposal?
  

 8      A.  As long as the proposal is as proposed, that would be
  

 9   true, and that's the way that we would propose it.  That's not
  

10   the same as in Proposal 2.
  

11      Q.  Okay.  The inclusive pooling concept under your
  

12   proposal is captured by the clause that identifies a plant
  

13   located in California as being a pool plant, correct?
  

14      A.  It is captured by the language and you do mean the
  

15   language that's in 7(c) and 7(c)(1)?
  

16      Q.  Yes.  Because the definition for distributing plant, a
  

17   definition for an ESL plant, and then a definition pool plant
  

18   located in the marketing area.
  

19      A.  That receives milk from a producer located in the
  

20   marketing area (c); and then (c)(1) describes the Churchill
  

21   County situation.
  

22      Q.  So why have a 7(a) and (b) at all?  If all plants in
  

23   California are pool plants, why distinguish distributing plants
  

24   from other plants?
  

25      A.  In order to have those provisions, we thought it was
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 1   necessary to include 7(a) and 7(b).
  

 2      Q.  What function does 7(a) and (b) serve in a proposed
  

 3   California Order, if all plants are pool plants?
  

 4      A.  Simply helps further define what they are.
  

 5      Q.  Would you agree with me that they would all be captured
  

 6   by 7(c) in any case, proposed 7(c)?
  

 7      A.  Yes.
  

 8      Q.  You refer to, I'm not sure who asked the question, but
  

 9   you referred to the concept of opportunistic pooling.  That's a
  

10   term that you have used frequently in Federal Order hearings,
  

11   post-Federal Order Reform, correct?
  

12      A.  I don't know if that exact term has been used, but that
  

13   concept has been a topic of lots of Federal Order hearings.
  

14      Q.  Okay.  For example, if I can, if you have current
  

15   memory or if I can refresh your memory, in the Upper Midwest
  

16   there was an issue that arose because all of a sudden a lot of
  

17   milk from Idaho is being pooled in the Upper Midwest.  Do you
  

18   recall that?
  

19      A.  I do.
  

20      Q.  And that was an opportunity created by the Reformed
  

21   Decision, correct?
  

22      A.  Repeat that, please?
  

23      Q.  It was an opportunity created by Federal Milk Order
  

24   Reform, correct?
  

25      A.  Are you referring to the absence of the zone out
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 1   provisions in the pre-Reform?
  

 2      Q.  You are reading my mind.
  

 3      A.  Well, if you would state your mind, I wouldn't have to
  

 4   read it in order to answer your question.
  

 5      Q.  Why don't you describe that as creating an economic
  

 6   opportunity or an incentive that didn't exist prior to Federal
  

 7   Order Reform?
  

 8      A.  I didn't hear the front end of what you said.
  

 9      Q.  Why don't you describe the zone out pre-Reform, absence
  

10   of zone out post-Reform, that created an opportunity that
  

11   wasn't there before?
  

12      A.  Pre-Reform, blend prices are were adjusted based on
  

13   mileages from some location, and I'm not sure if it was in
  

14   every order and I'm not sure, I'm sure it wasn't done the same
  

15   way in every order.  And then post-Reform, those mileage
  

16   adjusters were not included, so that created, as you described,
  

17   that created some opportunities.
  

18      Q.  Okay.  Because the post-Reform Decision gave value to
  

19   just milk, value relative to its value in the local market that
  

20   didn't exist before?
  

21      A.  I would agree.
  

22      Q.  Okay.  My recollection is that you testified either in
  

23   Minnesota or in the Central Market hearings that would have
  

24   preferred to have the problem addressed by zoning on producer
  

25   milk, but the USDA wasn't receptive to that at the time.
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 1      A.  I don't recall.
  

 2      Q.  Okay.  Would you agree with me that opportunistic
  

 3   pooling, as we have discussed, was a marketing practice symptom
  

 4   of a problem created by the absence of zoning out producer milk
  

 5   at distant locations?
  

 6      A.  Yes, and included in that were perhaps relative changes
  

 7   in class prices that were perhaps different in 2005 versus
  

 8   2000.
  

 9      Q.  Okay.  Were you involved in a series of milk order
  

10   hearings, you said you had been doing this for 30 years, so it
  

11   would have been the beginning of your career, in 1985 Congress
  

12   amended the statute and mandated certain Class I prices in
  

13   certain areas.  Do you recall that?
  

14      A.  I recall that.  I don't directly recall being involved
  

15   in those hearings, I may have been in some of the Upper Midwest
  

16   hearings in the Chicago Order and in the Indiana order, but I
  

17   don't remember.
  

18      Q.  You don't, okay.  So you don't recall how that mandated
  

19   price translated to a need for hearings to accommodate
  

20   dislocation in distributor plant relationships, in competitive
  

21   relationships created by the mandated price?
  

22      A.  I don't recall.
  

23      Q.  Okay.  Would you agree with me that the Class I price
  

24   surface that's reflected in current FMMO system which you
  

25   propose to superimpose in California, is a function of two
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 1   competitive supply and demand factors?  One is the value of
  

 2   producer milk at one location compared to another, to a
  

 3   distributing plant.
  

 4      A.  Is that one condition or two conditions?
  

 5      Q.  That's one.  That's one.
  

 6      A.  Okay.  You said two.
  

 7      Q.  Okay.  I'm getting to the second one.
  

 8      A.  Okay.
  

 9      Q.  Okay.  That for Class I handlers, the value of producer
  

10   milk at one location may be different than another location
  

11   depending upon the proximity or distance of the plant from the
  

12   primary or supplemental supply?
  

13      A.  And you are asking me is that one of the factors in the
  

14   Class I price surface?
  

15      Q.  Is that one of the factors in the Class I price surface
  

16   that USDA uses and has used?
  

17      A.  Yes, I think that is one of the factors in the
  

18   differential price surface and the research information that
  

19   was done.
  

20      Q.  Okay.  And distributors, after they receive packaged
  

21   milk, distribute milk in competition with each other in a way
  

22   that is different from the flow of raw milk to those
  

23   distributors?
  

24       MR. BESHORE:  May I, your Honor?
  

25       JUDGE CLIFTON:   You may, Mr. Beshore.
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 1       MR. BESHORE:  I would like to note at this point --
  

 2       JUDGE CLIFTON:  State your name.
  

 3       MR. BESHORE:  Marvin Beshore.
  

 4       I would like to note at this point that as we have
  

 5   mentioned at least twice, as I have mentioned at least twice in
  

 6   prior occasions, there's a subsequent witness who has the
  

 7   primary responsibility of discussing pricing proposals, that is
  

 8   the Class I price surface, etcetera.  That was not addressed in
  

 9   any, although prices are used in Mr. Hollon's testimony, that
  

10   was not a focus of his, of his direct testimony here, and I
  

11   would suggest that this line of questioning is not appropriate
  

12   with him any further.
  

13       JUDGE CLIFTON:  Mr. English, you may speak.
  

14       MR. ENGLISH:  Chip English.  Your Honor, I need to sort of
  

15   go back to the first day and talk about how the schedule works
  

16   and all that, but there's just no way to parse it this way.
  

17   What this witness says about how a pooling will work, as
  

18   Mr. Beshore just indicated, depends on his assumptions about
  

19   the pricing.  And I appreciate there will be a different
  

20   witness to talk about the pricing, but to prohibit Mr. Vetne
  

21   from asking questions about how that impacts the pooling, will
  

22   give, will be leave us with a bit of a jigsaw puzzle where we
  

23   might have the pieces around the edge, but nothing in the
  

24   middle.
  

25       JUDGE CLIFTON:  Yeah.  I think these are fair questions
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 1   for Mr. Hollon.  I -- I'm glad for the direction to know that
  

 2   there will be another witness about pricing, but I have to
  

 3   agree that all this hearing's about pricing, so far.
  

 4       MR. VETNE:  Thank you, your Honor.
  

 5   BY MR. VETNE:
  

 6      Q.  So my question was, if I can recall rather than have
  

 7   the, have it be read, that is it not the case that Class I
  

 8   handlers that receive and distribute milk, market their milk
  

 9   from their plant in competitive conditions that are not at all
  

10   the same as the flow of raw milk to those same competing
  

11   handlers?
  

12      A.  My understanding of how the price surface was derived,
  

13   both of those factors are included.
  

14      Q.  Okay.  Now, in most, well, every Federal Order, part of
  

15   the incentive of a producer to deliver to a plant at one
  

16   location versus another is that the blend price might be higher
  

17   or lower at the plants that might be available to the producer,
  

18   correct?
  

19      A.  Yes, that could -- price is always a factor.
  

20      Q.  Price is a factor.  And in the current FMMO system,
  

21   producer prices are adjusted on exactly the same basis as
  

22   handler Class I prices, correct?
  

23      A.  Yes, they are.
  

24      Q.  Okay.  And the current system carries forward
  

25   pre-existing policy, pre-existing regulatory thought, that
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 1   those price differences in the blend price, when adjusted at
  

 2   Class I differentials, helps attract milk to a plant where it's
  

 3   needed?
  

 4       JUDGE CLIFTON:  That's important, would you say that again,
  

 5   please?
  

 6       MR. VETNE:  Okay.
  

 7   BY MR. VETNE:
  

 8      Q.  The current structure in the pre-Reform structure,
  

 9   incorporates regulatory policy and determination that the blend
  

10   price adjusted at the same rate as Class I prices helps attract
  

11   milk to plants where it is needed?
  

12      A.  The structures you described is there in pre-Reform and
  

13   post-Reform.  I'm sure you are aware that it is there but it is
  

14   not required to be there, there is an option to do it as we
  

15   proposed.  And so for the proposal we've made, we think that
  

16   that's a better fit, if you will, for the proposed California
  

17   market than the structure in the other ones.
  

18      Q.  Okay.  I agree.  And I do know that doesn't have to be
  

19   that way, it hasn't had to be that way since 1985 when Congress
  

20   included in the amendments, what I call the Beshore amendments,
  

21   market-wide surface authority that what was not there before.
  

22   I was glad to have Paul Christ talk about the Ozarks as a place
  

23   that hasn't been used.
  

24           Your proposal takes the producer-incentive side of that
  

25   equation, that is, adjusting producer prices at the same rate

2961



TRANSCRIPT OF PROCEEDINGS - VOLUME XV

 1   the Class I prices are adjusted, takes the producer blend
  

 2   pricing incentive for one location compared to another out of
  

 3   the picture
  

 4      A.  It does.
  

 5      Q.  If the producer price incentive is not there at all,
  

 6   why is there any need to have to change the competitive
  

 7   relationship long-established among competing Class I
  

 8   distributors?
  

 9      A.  Try that question again.
  

10      Q.  Okay.  Currently there are distributors, Class I
  

11   handlers in California, correct?
  

12      A.  Yes.
  

13      Q.  Okay.  And they have evolved over many decades, there
  

14   are, like any market, fewer now, fewer plants that process a
  

15   larger volume, correct?
  

16      A.  Generally, yes.
  

17      Q.  Okay.  And they have, over the years, established a
  

18   distribution pattern in competition with each other relying
  

19   upon a relationship of regulated costs of one to the other,
  

20   correct?
  

21      A.  Correct.
  

22      Q.  Okay.  And you propose to change that relationship in
  

23   some cases significantly, correct?
  

24      A.  Are you referring to the difference between the Federal
  

25   Order price grid and the Northern California/Southern
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 1   California price grid?
  

 2      Q.  Yes.
  

 3      A.  Yes.
  

 4      Q.  That's a significant change for Class I handlers,
  

 5   correct?
  

 6      A.  That is a change, I haven't measured every location to
  

 7   see what it is, but it is nonetheless a change.
  

 8      Q.  And, in fact, the only place where a change has been
  

 9   made in the Federal system has been in the Southeast of the
  

10   Class I price surface, correct?
  

11      A.  Correct.
  

12      Q.  And by the Southeast, I mean aggregate markets the
  

13   Appalachians?
  

14      A.  Federal Orders 5, 6, and 7.
  

15      Q.  5, 6, and 7.  And handlers, at that time, talked about
  

16   how that would change their competitive relationship with
  

17   competitors who process milk to the North that have lower
  

18   prices, and that the price, competitive price spread in the
  

19   regulated prices would increase, correct?
  

20      A.  I was up with you until the last phrase, but that there
  

21   was testimony about how competitive price relationships would
  

22   change, I agree with that.
  

23      Q.  Okay.  And would you agree with me that a change in
  

24   that price spread requiring some distributors to pay
  

25   significantly more than they currently do and others to pay
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 1   moderately more than they currently do, will change the
  

 2   competitive relationship among those distributors?
  

 3      A.  Again, as to the words significant and moderate, I
  

 4   would say that yes, there will be changes in price
  

 5   relationships that may require or may result in some change in
  

 6   distribution patterns or business plans.
  

 7      Q.  Okay.  Loss of capacity in high-class plants would
  

 8   increase capacity in plants that benefit relative to others,
  

 9   correct?
  

10      A.  That could be true.
  

11      Q.  To minimize such dislocation, do you think it would be
  

12   reasonable and prudent for USDA to employ a Class I price
  

13   surface that is no more than 20 years old?
  

14      A.  Say that again?
  

15      Q.  To minimize dislocation among competitors, would it be
  

16   prudent for USDA to use, or at least look at, a Class I price
  

17   surface model that is less than 20 years old?
  

18      A.  If that were to be done, I think all the objections
  

19   that you raised would still be there.  Some would be happy or
  

20   some would have concerns in one direction and one another.  And
  

21   if that were to take place, I think it is our position that
  

22   that would be done at the national level, as opposed to at an
  

23   order by order level in this case, not in the proposed
  

24   California order.  So with those provisos that if USDA chose to
  

25   do that, we would be a part of that process.
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 1          But for this proposal, we choose to use the existing
  

 2   Class I price surface and Class I national grid price.
  

 3      Q.  So if USDA believes it is necessary to take a new look
  

 4   at supply and demand for milk in Class I use in a price
  

 5   surface, in order to make the most effective order in
  

 6   California, one that is the only practical or terms are
  

 7   available to the Secretary, if that's necessary, would you
  

 8   agree that the Secretary should delay implication of final
  

 9   order until there is a national hearing?
  

10      A.  No.
  

11      Q.  Why not?
  

12      A.  Again, I think we have outlined our position and the
  

13   things that we want to do, and we want to see those happen as
  

14   soon as they can.  So if there is a national hearing, then that
  

15   will be called on its own motion momentum, whatever the right
  

16   terms are, and we don't see delaying this effort --
  

17      Q.  Okay.
  

18      A.  -- in that regard.
  

19      Q.  Now, I know you are probably tired of this, but going
  

20   back to the Western Order?
  

21      A.  At least you told me what you were thinking up front.
  

22      Q.  Western Order scenario.
  

23      A.  By the way, wasn't that the Order hearing where you
  

24   were a witness?
  

25      Q.  I don't recall.  I also, you know, I also can sometimes
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 1   have selective, you know, sometimes I just bury those memories
  

 2   so deeply that they can't surface.
  

 3      A.  Fair enough.
  

 4      Q.  If I did, it would not have been fun.
  

 5      A.  I unfortunately, had to leave early, so I can't tell
  

 6   you whether that is true or not.
  

 7      Q.  In exhibit, you don't have to look at it, but you can,
  

 8   Exhibit 66, page 1, you list three objectives that proponents
  

 9   in that hearing had, and one is to reduce the volume --
  

10       JUDGE CLIFTON:  Now, just a moment he didn't author 66.
  

11   You know this, right?
  

12       MR. VETNE:  I understand.
  

13       JUDGE CLIFTON:  Okay.  So could you reword your question?
  

14       MR. VETNE:  Okay.  66 hasn't been received?
  

15       JUDGE CLIFTON:  No, No, I just said, you asked him a
  

16   question "you" and I just wanted to remind you this witness did
  

17   not author Exhibit 66.
  

18       MR. VETNE:  Okay.  Yes, I understand.
  

19       JUDGE CLIFTON:   Okay.  So go ahead and start again with
  

20   your question, please, it is admitted into evidence.
  

21       MR. VETNE:  Yes, okay.
  

22   BY MR. VETNE:
  

23      Q.  In Exhibit 66, page 1, the paragraph that is concluded
  

24   at the bottom, not the one that begins at the bottom, describes
  

25   DFA's objectives.  The third numbered item is to reduce the
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 1   total volume of milk allowed to be pooled on the order.  Do you
  

 2   see that?
  

 3      A.  I do.
  

 4      Q.  Okay.  And that was an objective that you had at the
  

 5   time, correct?
  

 6      A.  I don't remember the exact particulars of that, I would
  

 7   say, if that would be to impact the proprietary bulk tank
  

 8   handler provision, that would be true.  Otherwise, I don't
  

 9   recall.
  

10      Q.  You, among other things, proposed to tighten a number
  

11   of pooling provisions.
  

12      A.  Yes, we did propose the change in the, I think the
  

13   diversion limitations.
  

14      Q.  Generally performance standards?
  

15      A.  Performance standards.  Yes, you are correct, we did.
  

16      Q.  Making it more difficult for milk in that region to
  

17   access the pool.
  

18      A.  Yes.
  

19      Q.  Are there markets in which DFA operates in which DFA
  

20   receives a fee by other market participants in order for DFA to
  

21   accommodate the milk and allow access to the pool?
  

22      A.  I'm not aware of any.
  

23      Q.  We have had a lot of talk about depooling
  

24   opportunities, and one of the reasons that you gave for your
  

25   proposal is on the California milk has to be pooled for the
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 1   quota system to work, in essence, correct?
  

 2      A.  The presence of the quota system impacts the decisions
  

 3   to pool or depool in a big way.  So the presence of that,
  

 4   combined with the utilization differences, would be a key
  

 5   factor in wanting all the milk to pool if we were going to
  

 6   incorporate all the class prices into a blend price.
  

 7      Q.  Okay.  But mandatory pooling does not apply to outside
  

 8   other California milk that might seek to associate with a new
  

 9   California order, correct?
  

10      A.  Correct.
  

11      Q.  And that volume of outside milk may elect freely to
  

12   pool or depool on a month-to-month basis without limitation,
  

13   correct?
  

14      A.  When you say without limitation, I would disagree with
  

15   that because there are standards where milk outside the order
  

16   to have to meet in order to pool.
  

17      Q.  Performance standards?
  

18      A.  Performance standards, yes.
  

19      Q.  But there is no limitation comparable to that in the
  

20   Upper Midwest, Central Market, or Mideast that would restrict
  

21   the volume that could come back after opportunistic pooling for
  

22   one month?
  

23      A.  Say that again.
  

24      Q.  The Upper Midwest order, the Mideast order, and the
  

25   Central Order --
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 1      A.  Yes.
  

 2      Q.  Contain disincetives to depool by limiting the amount
  

 3   of milk that can come back to the pool.
  

 4      A.  Yes.
  

 5      Q.  Does your proposal contain those?
  

 6      A.  Yes, there's 115 percent.
  

 7      Q.  Exactly like the Upper Midwest?
  

 8      A.  No.
  

 9      Q.  No?
  

10       JUDGE CLIFTON:  Let him talk and then you can.
  

11       MR. VETNE:  Sorry.
  

12       JUDGE CLIFTON:  So start again, Mr. Hollon, with your
  

13   response.  He wants to know, is there no limit comparable to
  

14   the Upper Midwest, the Mideast, or the Central disincetives.
  

15   If you will respond to that.
  

16   BY MR. VETNE:
  

17      Q.  How is it comparable?
  

18      A.  To the, I would say, the comparable is that there are
  

19   limitations.  The percentage, I think, in our proposal is 115
  

20   percent, for example.  The Upper Midwest repooling percentage,
  

21   if you will, is 135 percent, so there are differences there.
  

22      Q.  Okay.  Are there any other restrictions?
  

23      A.  You cannot pool until you deliver five days to a 7(a)
  

24   or 7(b) plant, and there's a limitations on the amount that you
  

25   can divert, and those are high standards.  And if those

2969



TRANSCRIPT OF PROCEEDINGS - VOLUME XV

 1   standards are actually met, we think that would be economic
  

 2   justification for that milk supply to be a part of the pool,
  

 3   but those are very high standards and would require a pretty
  

 4   high economic justification.
  

 5      Q.  A 7(a) or 7(b) plant, is that an individual producer
  

 6   touch base requirement or is that an --
  

 7      A.  Yes.
  

 8      Q.  Okay.  That can be 7(a) or 7(b) plant located in or
  

 9   outside the marketing area?
  

10      A.  No, inside the marketing area.
  

11      Q.  Why would -- why could it not be outside the marketing
  

12   area?  There is opportunity for a distributing plant to be
  

13   pooled under the new California Order by meeting the 7(a) or
  

14   7(b) standards, correct?
  

15      A.  Because that's not the proposal.
  

16      Q.  Under your proposal, milk originating on California
  

17   farm, ranch, can be marketed outside of the state and not be
  

18   included in the California pool?
  

19      A.  Correct.
  

20      Q.  Okay.  And whether it's included or not, it is simply a
  

21   function of reporting handlers decision to write that farm and
  

22   farm numbers on the pool report or not included in the pool
  

23   report, correct?
  

24      A.  Is this the same farm that delivered out-of-state?
  

25      Q.  Yes.  DFA, for example.
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 1      A.  Uh-huh.
  

 2      Q.  Can take milk of a producer located within California
  

 3   marketed out-of-state to an out-of-state plant, and include it
  

 4   in the pool report as a diversion, or just take it, leave it
  

 5   out of the pool entirely, correct?
  

 6      A.  I think the answer to that is yes.
  

 7      Q.  Okay.  Do you see that the disparate pool association
  

 8   opportunities for in-state and out-of-state milk under your
  

 9   proposal, might provide in California something like, instead
  

10   of pool access fees, pool de-access fees?
  

11      A.  I would say nothing is impossible in our industry, it
  

12   seems, but I haven't really considered that.
  

13      Q.  Okay.  Would you agree with me that the men and women
  

14   of AMS should carefully look at this proposal, like every
  

15   proposal, for opportunities of inventive profit-driven
  

16   marketers to exploit game or take advantage of the system to
  

17   the disadvantage of others?
  

18      A.  I don't think that's any different responsibility of
  

19   the Secretary.  We have pointed one out that would be much more
  

20   likely than the scenario that you have described.  Certainly to
  

21   deliver milk to an out-of-state location in order to avoid
  

22   being pooled would carry a substantial cost.  And that cost
  

23   might outweigh even the thoughts of doing it, even if it were
  

24   possible.
  

25      Q.  Okay.  And finally, question or two about the Fallon
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 1   plant.  It is a fairly new plant, correct?
  

 2      A.  It is.
  

 3      Q.  What's the capacity of the plant?
  

 4      A.  I think that's a proprietary.  It is to me, but I
  

 5   choose not to answer.
  

 6      Q.  Okay.  Is it operating at capacity at the moment?
  

 7      A.  It's not.
  

 8      Q.  How long has it been in operation?
  

 9      A.  I don't remember when it started.  It's recent is the
  

10   best I can tell you.
  

11      Q.  Has that plant received milk of California Federal,
  

12   originating on California dairy farms?
  

13      A.  At times it has.
  

14      Q.  Has that plant received milk originating at dairy farms
  

15   located outside California or Nevada?
  

16      A.  To my knowledge, it has not.
  

17      Q.  Okay.  Does the have enough capacity to accommodate
  

18   milk from outside those two states?
  

19      A.  Well, to the extent it can receive one pound, it could
  

20   get them from somewhere, but to, as far as I know, up to now it
  

21   has not done that.
  

22      Q.  Okay.  Have the receipts at the Fallon plant, if you
  

23   know, included both milk that has been pooled and milk that has
  

24   not?
  

25      A.  Well, it has certainly received milk that has not been
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 1   pooled in California.  I'm not aware of the other side of the
  

 2   equation, I don't know the answer.
  

 3      Q.  Thank you.  That's all I have.
  

 4       JUDGE CLIFTON:  Before we continue with cross-examination
  

 5   of Mr. Hollon, I want to know if anyone has -- I want to know
  

 6   if anyone has arrived who would like to testify today?  Yes.
  

 7   Would you come and identify yourself for us?
  

 8       MR. FLUEGEL:  My name is Roger --
  

 9       JUDGE CLIFTON:  Come forward, into this microphone.
  

10       MR. FLUEGEL:  Hello, my name, your Honor, is Roger Fluegel,
  

11   I'm a Visalia resident of California and a dairyman in
  

12   California.
  

13       JUDGE CLIFTON:  And how do you spell Roger and Fluegel?
  

14       MR. FLUEGEL:  Okay.  Roger, R-O-G-E-R.  My last name,
  

15   unusual to California, it's a German name, Fluegel,
  

16   F-L-U-E-G-E-L.
  

17       JUDGE CLIFTON:  So there are lots of Germans in California.
  

18   That was a joke, right?
  

19       MR. FLUEGEL:  Well, yes, that was a joke as far as in the
  

20   dairy industry.
  

21       JUDGE CLIFTON:  Right.  We have Dutch, also, you know,
  

22   that's even harder.
  

23       MR. FLUEGEL:  I married one.
  

24       JUDGE CLIFTON:  We're getting close to lunch.
  

25       MR. FLUEGEL:  I understand.
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 1       JUDGE CLIFTON:  Do you want to testify before we break for
  

 2   lunch or are you content --
  

 3       MR. FLUEGEL:  After.
  

 4       JUDGE CLIFTON:  After is good?
  

 5       MR. FLUEGEL:  Yes.
  

 6       JUDGE CLIFTON:  All right.  Before we continue with
  

 7   cross-examination of Mr. Hollon, I want to know whether the
  

 8   rest of you want to break for lunch before we conclude that or
  

 9   whether you want to press on with Mr. Hollon?  Break?  A lot of
  

10   people say break.  I think that's a good plan.  It is hard work
  

11   what he's doing.  All right.
  

12           So let's see, it's about 1:20, so what do you think?
  

13   1:40, is that good?  All right, please be back and ready to go
  

14   at 1:40.
  

15        (Whereupon, the lunch recess was taken.)
  

16                            ---o0o---
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1        WEDNESDAY, OCTOBER 14, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  Back on record at 1:45.  Now it's 1:46.  I
  

 3   would like to invite Mr. Fluegel to come forward, please, and
  

 4   be seated in the witness stand.  And after Mr. Fluegel has
  

 5   testified, I'm going to ask Ms. May to repeat the announcement
  

 6   about where the audio web cast can be found that website.
  

 7           Mr. Fluegel, I'll swear you in in a seated position.
  

 8   Would you raise your right hand, please?  Do you solemnly swear
  

 9   or affirm under penalty of perjury that the evidence you will
  

10   present will be the truth?
  

11       MR. FLUEGEL:  Yes, ma'am
  

12       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

13   name, and scoot a little closer to the mic if you would.  You
  

14   may want, because you are tall, you may want to position it a
  

15   little differently.  I think that will probably be good.
  

16       MR. FLUEGEL:  I'll do my best.  I have never testified
  

17   prior to this, so hopefully you will respect my inexperience, I
  

18   should say.
  

19           Good morning, my name is Roger Fluegel, R-O-G-E-R, my
  

20   last name is F-L-U-E-G-E-L.
  

21       JUDGE CLIFTON:   Thank you.  Mr. Beshore, may proceed.
  

22       MR. BESHORE:  Were we going to take Mr. Fluegel's testimony
  

23   before Ms. May?
  

24       JUDGE CLIFTON:  I think so.
  

25   /////
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 1                        DIRECT EXAMINATION
  

 2   BY MR. BESHORE:
  

 3      Q.  So, good afternoon, Mr. Fluegel, and thank you for
  

 4   appearing here today.  Do you have -- are you a dairy farmer in
  

 5   California?
  

 6      A.  Yes, sir.
  

 7      Q.  Okay.  Do you have some notes that you would like to
  

 8   present for the hearing today?
  

 9      A.  I'm old-style, I handwrote this.  It is not all
  

10   computer-generated, but it's from the heart.
  

11      Q.  Please proceed.
  

12      A.  Okay.  Ladies and Gentlemen, I appreciate the
  

13   opportunity, most of all, I appreciate the United States
  

14   Department of Agriculture for calling this hearing at the
  

15   request of an overwhelming majority of my fellow dairymen in
  

16   California.
  

17           I am unique and I'm a dairyman from California.  I grew
  

18   up in a small dairy in Illinois of 40 cows.  I graduated from
  

19   Illinois State University, received a Bachelor of Science
  

20   degree.  I then went on to work for the National Holstein
  

21   Association as a field consultant.  I covered a four-state
  

22   region, Nebraska, Kansas, Colorado, New Mexico.  After working
  

23   there for several years, I was transferred to California via
  

24   the National Holstein Association in 1989.
  

25           Continuing to work for National Holstein Association,
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 1   and then in 1992, '93, I ventured out on my own.  The
  

 2   uniqueness part of it is, I'm marketing cattle where people
  

 3   would hire me to market cattle, to go out and find cattle for
  

 4   them to import to California from the Midwest.  I continued to
  

 5   do that for several years, and other tasks, but mainly that was
  

 6   my main thing that I did.
  

 7           In 1998, I formed a partnership with another gentleman,
  

 8   and started milking cows in Visalia, California.  We continued
  

 9   do that and also started a calf operation.  Continue to milk
  

10   cows and have calves, I continued to market cattle, so on so
  

11   forth, to the point where we kept doing that.
  

12           And then with my connections in the Midwest, in 2004 I
  

13   invested into a partnership in a dairy in Minnesota, which is
  

14   leading into my uniqueness.  In 2010, I became a sole
  

15   proprietor in my dairy, and I have a dairy now located where I
  

16   lease a facility in Hanford, California, where we milk cows
  

17   there.
  

18           My initial investment in Minnesota has grown to four
  

19   facilities, South Minesse, South Minneapolis, North Mankato.
  

20           Having an interest in other areas has been very
  

21   telling.  As I continue to market the dairy cattle, it was
  

22   interesting how the flow of cattle reversed.  I brought cattle
  

23   in, now I'm in a situation where I'm getting calls from people
  

24   to help me find cattle, because I know they are leaving
  

25   California.
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 1           It's an interesting contrast, but yet I think it is
  

 2   very telling to what's going on in the dairy industry in
  

 3   California.  With this perspective of having a dairy in
  

 4   Minnesota and having a dairy here, it is my perspective that I
  

 5   can strongly, strongly say that I support, along with a major
  

 6   majority of my fellow dairymen, the proposal submitted to the
  

 7   Federal Order plan by the co-ops of CDI, LOL, and DFA.  This
  

 8   group coming together has been unprecedented.  I feel it has
  

 9   done a wonderful job in a theme to propose and help ensure that
  

10   the dairy industry would be allowed on an equal playing field
  

11   with the rest of the country.  They have incorporated quota
  

12   into their pricing, which is a significant part of the history
  

13   and part of the dairy industry in California.  If quota was not
  

14   maintained, it would be devastating to me and a number of my
  

15   fellow dairymen.  I'm not sure what I would do to my bottom
  

16   line.
  

17           As I mentioned, trends say a lot.  People can say many
  

18   things, yet where they go physically, will show you more than
  

19   enough.  When 75 to 80 percent of dairy replacement at current
  

20   auctions leave the state, this is your future.
  

21           In the Midwest, there is a years' waiting list for
  

22   dairy construction crews.  Here, I don't recall how many years
  

23   it's been since new construction of dairies.  We need to
  

24   realize that dairy industry is a significant part of
  

25   California.  It brings a significant part of the economic
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 1   balance within California representing 190,000 jobs.  190,000
  

 2   jobs, as due noted by the economic impact report done by
  

 3   UC Davis in the May of 2015.  Hence, for every 9.4 cows equals
  

 4   one job.
  

 5           My point of making this statement is, it is not just a
  

 6   couple of Cooperatives, it is not just a couple of cheese
  

 7   plants, it's a society that California dairy has developed
  

 8   into.
  

 9           The simple fact is, the industry is asking for a
  

10   balance pricing compared to other areas in the country.  I can
  

11   do testify there is a significant difference from what I
  

12   receive from my milk in Minnesota and what I receive from my
  

13   milk in California.  It is important to my fellow dairymen,
  

14   it's important to our industry, and it is important to our
  

15   communities.  Thank you.
  

16       JUDGE CLIFTON:  Mr. Fluegel, thank you.  We'll now open the
  

17   floor to questions of Mr. Fluegel.  Mr. Beshore, did you have
  

18   some specific questions you wanted to ask him before
  

19   cross-examination?
  

20       MR. BESHORE:  I do.  And I -- Mr. Vlahos has a couple of
  

21   questions also, so I would like to yield to him after I ask a
  

22   couple.
  

23                        DIRECT EXAMINATION
  

24   BY MR. BESHORE:
  

25      Q.  Thank you for being here, Mr. Fluegel.  Are you here on
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 1   your own initiative and voluntarily today?
  

 2      A.  I'm here on my own initiative and by support from
  

 3   fellow dairymen that seeked me out and asked for me to testify
  

 4   because of my uniqueness that I'm from the Midwest and I have
  

 5   investments in the Midwest, and I have an honest opinion and
  

 6   honest information as far as what's going on.
  

 7      Q.  So that's why you are here to testify?
  

 8      A.  Yes, it is my reason.  I'm very involved in the
  

 9   industry, I believe in California, I believe in what they have
  

10   done.  I'm not one to jump just because things don't go your
  

11   way one day, you work it out.  And I have a passion for our
  

12   industry and my community my family.
  

13      Q.  Okay.  You mentioned being employed by an organization
  

14   that I don't think has come up in the hearing before, and I
  

15   would like you to just identify, tell us what the National
  

16   Holstein Association is, so that that's --
  

17      A.  Okay.  The National Holstein Association is a national
  

18   organization that employs people to come out and being
  

19   consultants for the dairymen throughout the United States.  I
  

20   would go and advise dairyman on management practices, I would
  

21   advise dairymen on genetic selection, and just dairy
  

22   procedures.  I was a public relations individual that would
  

23   help young kids, the dairymen to anywhere from 20 cows to
  

24   20,000 cows.
  

25      Q.  Okay.  So the National Holstein Association is for
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 1   dairymen who milk Holstein cattle?
  

 2      A.  Correct.
  

 3      Q.  What the National All-Jersey is to Jersey dairymen.
  

 4      A.  Correct.
  

 5      Q.  All-Jersey's come up here before, but Holstein hadn't,
  

 6   just bring that out.
  

 7      A.  Correct.
  

 8      Q.  Can you tell us just a little bit about your farms that
  

 9   you are a partner in in Minnesota, number of cows, how you
  

10   market, and the same thing in California, just to give us a
  

11   little more background?
  

12      A.  I'm a member of California Dairies in California, CDI,
  

13   in California.  I milk a little over 1400 cows here in
  

14   California.  Minnesota, one operation's grown to four, of which
  

15   the four operation there's one that exclusively Jersey and two
  

16   of them that are exclusively Holstein, and then we have one
  

17   mixed facility that we refer to as a special needs facility
  

18   where all the calving is done.
  

19      Q.  And how is your milk marketed?
  

20      A.  DFA.
  

21      Q.  Do you -- can you tell us for a recent period what the
  

22   comparable prices you have been paid for milk in Minnesota
  

23   operations versus California?
  

24      A.  Kind of expected this question.  So what I did is, I
  

25   have the net price that I received on my two Holstein dairies
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 1   in Minnesota and my dairy in California.  These are comparable,
  

 2   fat test, comparable protein, comparable somatic cell, pretty
  

 3   much like for like.  The net proceeds difference was $3.25 a
  

 4   hundredweight.
  

 5      Q.  For when period of time?
  

 6      A.  For August of 2015.  And if you incorporate my quota
  

 7   that I have purchased in California, you can add another 50
  

 8   cents to the $3.75, and that's actual.
  

 9      Q.  So just so there's no question in the record --
  

10      A.  That's net proceeds.
  

11      Q.  That's after -- after hauling expenses, mailbox price,
  

12   in essence?
  

13      A.  That's what I received in the check.
  

14      Q.  Okay.  And the greater price the difference is greater
  

15   price in Minnesota versus the price in California?
  

16      A.  Yes, sir.
  

17      Q.  Thank you.  That's all the questions I have.  I will
  

18   yield to Mr. Vlahos with your Honor's consent.
  

19       JUDGE CLIFTON:  Yes, and while Mr. Vlahos is coming to the
  

20   podium, how do you spell Mankato?
  

21       MR. FLUEGEL:  M-A-N-K-A-T-O, I believe.
  

22                        CROSS-EXAMINATION
  

23   BY MR. VLAHOS:
  

24      Q.  John Vlahos, representing the co-op of the proponents
  

25   of Proposal Number 1.  Good afternoon.
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 1      A.  Thank you.
  

 2      Q.  I just have a few questions.  You mentioned the, in
  

 3   your direct or your testimony that you just gave, the
  

 4   importance of quota to you.  Can you tell us how much of your
  

 5   production is covered by quota?
  

 6      A.  I'm roughly, in California I purchased quota that's
  

 7   equivalent to approximately one-third of my production.
  

 8      Q.  In the quota that you purchased, your quota, did you
  

 9   purchase all your quota?
  

10      A.  I purchased it over a period of time.  Quota's an
  

11   interesting scenario in that it is very definitive where you
  

12   pay an awful lot of money for it, but it is still based on a
  

13   return, based on cash availability, what interest cost is, and
  

14   things like that.  It's a -- I think it's been a really
  

15   beneficial part component to the California Dairy Industry.  As
  

16   a matter of fact, you know, it would be devastating for me not
  

17   to have it for all the money that I have invested in it.  I
  

18   can't imagine how I would go on.
  

19      Q.  When did you first purchase quota?
  

20      A.  I first purchased quota 15 years ago, and then I
  

21   purchased it all the way up to 2010.
  

22      Q.  You place the value of your quota on your financial
  

23   statements, your balance sheet?
  

24      A.  Oh, yes, if you have to owe people money, they want
  

25   every asset that you have, of course it is directly affected on
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 1   me.
  

 2      Q.  And so you use your balance sheet, your assets, for
  

 3   your finances, correct?
  

 4      A.  Yes.
  

 5      Q.  Including the quota?
  

 6      A.  Yes.
  

 7      Q.  I understand that you have been involved in some way
  

 8   with the California Milk Advisory Board, sometimes called the
  

 9   CMAB?
  

10      A.  Correct.  I was elected by my peers within my district.
  

11   I served one term, I believe it was 2011, '12, and '13.  It's
  

12   very important task once again, it is, you know, it's kind of
  

13   my personal opinion that we need to be involved in an industry.
  

14   I'm not a fan of people that sit back and do nothing, and you
  

15   know, I believe in the industry, I believe in the cows, I
  

16   believe -- I believe in the -- I believe in the industry,
  

17   period.
  

18      Q.  I'm sure that most of the people in the audience here
  

19   are familiar with the CMAB, but would you describe what it is?
  

20      A.  CMAB is the acronym for California Milk Advisory Board.
  

21   It oversees the approximately $40 million of advertising budget
  

22   that's in the promotion of California dairy products.  The best
  

23   recognized for the real California seal or label or trademark,
  

24   of black and gold, with the cow and it says Real California on
  

25   it.
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 1      Q.  It is the thing you see on cartons of milk or cheese?
  

 2      A.  On cartons of milk, on advertisement, formerly known
  

 3   nationally for happy cow.
  

 4      Q.  Now, you indicated that the function of CMAB, in part,
  

 5   is to promote and sale of California dairy products.  Does that
  

 6   include all kinds of dairy products?
  

 7      A.  All kinds.  We promote a significant amount of cheese,
  

 8   fluid milk, powder, we promote it internationally and
  

 9   nationally.  We sell products, or help promote the facilitation
  

10   of products, I believe in all 50 states, even Alaska.
  

11      Q.  And internationally as well?
  

12      A.  And internationally as well.
  

13      Q.  And what kinds of products are promoted nationally and
  

14   internationally, just in general?
  

15      A.  Quite honestly it's all of them.  Ice cream, mostly
  

16   cheese, butter, our fluid milk, quite honestly, is more on a
  

17   closer geographical thing.  However, we do promote our fluid
  

18   product on high -- high temp, the name escapes me, but for
  

19   foreign consideration as well.  So I mean, it's a multiple of
  

20   different ones.  And then we promote it as far as California
  

21   Dairy Research, as far as research and development and product
  

22   and research, we have done that a number of times.  I mean, we
  

23   sell, help promote the -- actually, what we do is we take
  

24   buyers with processors from California, and put them together.
  

25   Help facilitate their merger to better adequately get
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 1   familiarized with their California dairy.
  

 2      Q.  Thank you very much.  That's all I have.
  

 3      A.  Thank you.
  

 4       JUDGE CLIFTON:  Who would next like to question
  

 5   Mr. Fluegel?
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. ENGLISH:
  

 8      Q.  Good afternoon, Mr. Fluegel, my name is Chip English
  

 9   for the Dairy Institute of California.  And I have, at most, a
  

10   couple of questions, I may only have just one.
  

11          When you were responding to questions from Mr. Beshore,
  

12   you talked about a difference between Minnesota and California
  

13   of August 2015 that was $3.25, right?
  

14      A.  Roughly, yeah.
  

15      Q.  Roughly?
  

16      A.  Depending.
  

17      Q.  I'm not -- yeah.  And but then you referenced something
  

18   about if you take into quota into consideration quota, did I
  

19   hear you say the difference would go up by 50 cents?
  

20      A.  This is correct.  What I referenced to, is, sir, if I
  

21   may --
  

22      Q.  Yes, sir.
  

23      A.  I referenced to net proceeds per hundredweight of milk.
  

24      Q.  Okay.
  

25      A.  I have one-third quota is, of my milk produced,

2986



TRANSCRIPT OF PROCEEDINGS - VOLUME XV

 1   one-third of it is based on quota.
  

 2      Q.  Okay.
  

 3      A.  California milk quota.  In using rough figures of the
  

 4   difference what I receive as far as the, for one-third of my
  

 5   milk, and I brought it back out equatively, it would be
  

 6   approximately 50 cents.  So if I did not have quota, it was all
  

 7   overbase, it would be roughly, my estimation $3.75, give or
  

 8   take a couple of pennies.
  

 9      Q.  Okay.  That was what I was trying to clarify.  Thanks.
  

10   That's all I have.
  

11          #4:  John Vetne.  Representative for Hilmar.
  

12                        CROSS-EXAMINATION
  

13   BY MR. VETNE:
  

14      Q.  I just have a couple of questions on the Real
  

15   California seal deal.  It's true that most of the advertising
  

16   promotion money that comes into the Board from producers has
  

17   been used to promote California cheese products; is that
  

18   correct?
  

19      A.  I would say that's incorrect.
  

20      Q.  What is most of it used for?
  

21      A.  You used, you used the word most, and that's not a
  

22   definitive number.
  

23      Q.  Okay.
  

24      A.  It is distributed between all the products, sir.  And I
  

25   can't define your word most for that.  It's equally
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 1   distributed.  It's the brand more of it is based on the brand
  

 2   of the real seal of California that's the logo.  To be
  

 3   definitive on a specific product, is inaccurate in that I
  

 4   wouldn't agree with that.
  

 5      Q.  Okay.  That's fine.  And an objective is to -- is to
  

 6   increase the market for California-origin cheese products, for
  

 7   example, in other markets in the United States with the seal on
  

 8   it?
  

 9      A.  Once again, you are using the word definitive as
  

10   cheese, and I would say it's definitive as far as marketing
  

11   California dairy products.  It's not definitive to cheese
  

12   alone, it's not definitive to powder alone, it is on multiple
  

13   different products.  It is definitive of California produced
  

14   products.
  

15      Q.  The Real California is on the package of many products;
  

16   is that correct?
  

17      A.  I think that's a fair, fair and accurate description.
  

18   Many products, many companies, many products.
  

19      Q.  Many companies, many products, and many of which are
  

20   marketed out-of-state to markets to the East, correct?
  

21      A.  We market internationally, and we market domestically.
  

22      Q.  Yes.
  

23      A.  So a definitive direction?  We market to all 50 states
  

24   in the United States, and we market to, to my understanding, a
  

25   number of countries.  To be definitive on the actual number, I
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 1   cannot -- I cannot with quote that, I'm sorry.
  

 2      Q.  Okay.  There are periodic reports or reviews submitted
  

 3   to the CMAB on the success of the promotion program; is that
  

 4   correct?
  

 5      A.  Could you rephrase the question?  I'm not sure I
  

 6   understand it.
  

 7      Q.  The Board periodically receives information and
  

 8   analysis on the success of the promotion program?
  

 9      A.  The Board receives a personal perspective from
  

10   individuals that are involved on their performance for a
  

11   particular area, region, and/or product that's been defined by,
  

12   I would say, their own personal perspective.  But the actual
  

13   performance is something that is a moving target.
  

14      Q.  Yes.
  

15      A.  So I can't, I don't think I'm really, I have been off
  

16   the Board for a couple of years as of recent, but we have
  

17   different things to say this is how much increase in product
  

18   was to a particular area or a particular company.  But that's
  

19   the only thing, sometimes those are assumptions, but once
  

20   again, with many companies, their amount of product or amount
  

21   of sales is proprietary, so they don't share it with us.  So to
  

22   be definitive on that is very difficult because we don't ask
  

23   companies, that I'm aware of, to provide proprietary
  

24   information like that.
  

25      Q.  Is the CMAB as an organization, does it have someone
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 1   collecting aggregate information so that the Board may observe
  

 2   and analyze, for example, increased share of the cheese market
  

 3   in Denver of milk bearing the California seal?
  

 4      A.  You are going to have, the general information we have
  

 5   is, to my knowledge, is not definitive to a market share in
  

 6   Denver or different ones.  All we can do is measure the amount
  

 7   of products that we see on the shelf.  We don't have the
  

 8   proprietary information of actually what volume of product
  

 9   leaves the shelf.  My understanding is that we only know how
  

10   much shelf shares that we have carrying the label.
  

11      Q.  Oh, okay.  So when a product is scanned at checkout, it
  

12   gives you information on the origin.
  

13      A.  Once again, that's proprietary by the companies.  They
  

14   don't tell us how much product they sold there.  All we are, as
  

15   in CMAB when I was on there, is we try and connect individuals
  

16   in California, Hilmar Cheese, with the opportunity to sell
  

17   product when we find someone looking for a product that Hilmar
  

18   Cheese may carry.
  

19      Q.  Okay.  You are not familiar with the service that
  

20   Nielson provides, analysis of scanned items and marketing
  

21   share?
  

22      A.  No, I'm not.
  

23      Q.  Okay.  That's fine.  I'm from Maine, and in my
  

24   neighborhood, Cabot cheese, Vermont cheese, is consumed a lot
  

25   and in Vermont markets its, its origin as a premium, and
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 1   California does something similar through its Real California
  

 2   seal, correct?
  

 3      A.  To my knowledge, yes.
  

 4      Q.  Okay.  Differences in California, if a manufacturer
  

 5   receives a load of milk from any out-of-state farmer, they are
  

 6   not eligible to bear that seal, correct?
  

 7      A.  I don't believe so.
  

 8      Q.  You do not believe so.  You think it is a function of
  

 9   where the product is manufactured?
  

10      A.  California dairymen's products, because we, as
  

11   dairymen, I have to put in ten cents for California for
  

12   promotions, so I would believe not, no.
  

13      Q.  Okay.  Then I have no further questions.  Thank you.
  

14       JUDGE CLIFTON:  Who next would like to ask questions of
  

15   Mr. Fluegel?
  

16                        CROSS-EXAMINATION
  

17   BY MS. TAYLOR:
  

18      Q.  Good afternoon, Mr. Fluegel.  This is Erin Taylor of
  

19   USDA.  I want to thank you on behalf of the Department for
  

20   coming here today to testify and put your views in here as a
  

21   California dairy farmer.
  

22          I have a question, well, just a few questions, but you
  

23   talk about the price difference you see between what you
  

24   receive from milk in California and what you receive for
  

25   comparable milk in Minnesota.  Can you just elaborate a little
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 1   on your opinion on why there's that price difference?
  

 2      A.  The formulas are very complicated, and so I'm getting
  

 3   above myself to be able to understand the formulas completely.
  

 4      Q.  Just a general, I don't need the technical, I
  

 5   understand, we don't need that.  But your general opinion of
  

 6   why you see a difference?
  

 7      A.  The glaring problem, difference is, I would equate to
  

 8   the whey protein problem.  That the whey pricing, I think
  

 9   that's the only thing that I see is a glaring difference
  

10   between the price in California and the price in Minnesota.  If
  

11   I had one particular thing, I think that would be the glaring,
  

12   if there's one particular thing.
  

13      Q.  Okay.  And the Department, in making its decision, has
  

14   to look at the impacts to small businesses.  And the way a
  

15   small business is defined for a dairy farmer is $750,000 of
  

16   revenue a year, which we have roughly equated to about a
  

17   production of 315,000 pounds a month.  Under that definition,
  

18   would you qualify as a small business?
  

19      A.  No, I'm bigger than that.
  

20      Q.  Okay.  Thank you.  That's it.
  

21      A.  But I would like to add, you know, in my testimony, in
  

22   the sense that this is just a unit pricing for a hundred pounds
  

23   of milk.  And I respect the USDA's opinion, because I agree it
  

24   should be considered whether you are milking 50 cows, 500 cows,
  

25   or 5,000 cows.  It is just a unit pricing that I think needs to
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 1   be justified.  And I think it's -- it's equally important no
  

 2   matter what size dairy you are, if not more important for that
  

 3   dairy that don't have the efficiencies of a large dairy.  I
  

 4   think it is most important for the smaller guy.
  

 5      Q.  Thank you.  And again, thanks for spending time with us
  

 6   today.
  

 7                        CROSS-EXAMINATION
  

 8   BY MR. VANDENHEUVEL:
  

 9      Q.  Geoffrey VandenHeuvel, G-E-O-F-F-R-E-Y, and the last
  

10   name is V-A-N-D-E-N H-E-U-V-E-L.  I'm a dairy farmer in Chino,
  

11   California, and I do have a couple of questions here.
  

12          Really, first of all, thank you very much for
  

13   testifying.  And you also have unique, be it, you are in a
  

14   unique position because of your knowledge of the way cattle
  

15   move between California and the rest of the country, and maybe
  

16   even the rest of the world, so I believe you testified that you
  

17   were active in cattle movement back how many years?
  

18      A.  25.
  

19      Q.  And so would you say back around 1990?
  

20      A.  Yes, that's when I was moving cattle, that's how, one
  

21   of the reasons I came to California, the National Holstein
  

22   Association positioned me to be out here because of that.
  

23      Q.  So how would you, were you personally involved in
  

24   facilitating the movement of cattle from the Midwest into
  

25   California as we were growing as a milk production state?
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 1      A.  Loading the truck and unloading the truck.
  

 2      Q.  Did it happen very often where cattle moved the other
  

 3   way?
  

 4      A.  Rarely.  Very rarely.
  

 5      Q.  So why do you think the cattle were moving from rest of
  

 6   the country to California?
  

 7      A.  At that time there was expansion in California where,
  

 8   you know, I consider it similar to water.  Water goes where the
  

 9   needs, where it's less.  And we had a great need of cattle in
  

10   California, and I would buy cattle for people for that purpose.
  

11      Q.  Would it be fair to say that one of the reasons it was
  

12   a large demand for cattle into California is because it was
  

13   perceived to be profitable to produce milk in California?
  

14      A.  Yes.
  

15      Q.  So we had some cost of production advantages that maybe
  

16   weren't there to the rest of the country?
  

17      A.  Yes, it was a situation where I think you had a
  

18   combination of all the factors.  What people don't understand,
  

19   when I came to California I was enamored by the quality of
  

20   dairymen we have here, the wonderful industry that was
  

21   unmatched in the world.  And when you take into consideration
  

22   of what they have done and what they have accomplished,
  

23   California's been a leader worldwide through their efficiencies
  

24   and their quality of management and what they have done.
  

25      Q.  So now that you have testified that the cattle are
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 1   moving the other way, what would you characterize, what do you
  

 2   think is the reason why this great influx of cattle to
  

 3   California, now has reversed course and now cattle are leaving
  

 4   California?
  

 5      A.  I think similar to my testimony, that a lot of times
  

 6   the physical movement is a true indicator of profitability.
  

 7   Where construction is done is where profitability, when they
  

 8   have money to do it.  And, you know, I get calls from Colorado,
  

 9   I get calls from Kansas City, I get calls from South Dakota,
  

10   many places requesting the ability of having animals, because
  

11   they know animals are being sold once left and right out here
  

12   from people that are no longer in business or going out of
  

13   business that they can't maintain.  And the number of people
  

14   that are going out of business in the Midwest are quite limited
  

15   so they don't have access to animals.
  

16      Q.  So how do you think, how competitive now are California
  

17   dairy farmers considering that cattle can move, you can put
  

18   them on a truck, right?  And ship them.  How competitive are
  

19   California dairy farmers competing for the cattle that we would
  

20   need for our replacement purposes?
  

21      A.  I would probably refer to my testimony that a roughly
  

22   75 to 80 percent of all replacements leave California when
  

23   auctioned.
  

24      Q.  So it makes it, it would be safe to assume, then, that
  

25   California dairymen are no longer able to compete against
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 1   out-of-state buyers for those cattle?
  

 2      A.  I would agree.
  

 3      Q.  We talk, and those of us who lived this 2009 --
  

 4      A.  Yes.
  

 5      Q.  This was, was a year that will go down in all of our
  

 6   memories as probably the worst year that we have ever
  

 7   experienced.
  

 8       JUDGE CLIFTON:  Now, do you want to ask him if he agrees
  

 9   with that?
  

10   BY MR. VANDEN HEUVEL:
  

11      Q.  Do you agree with that?
  

12      A.  Yes.
  

13      Q.  Okay.
  

14      A.  Painfully, yes.
  

15      Q.  Painfully, yes.  I feel your pain.  So was there a
  

16   change in, in your experience in the attitude of the lending
  

17   community toward the dairy industry as we emerged out of 2009
  

18   into 2010, 2011?
  

19      A.  Significantly.  Significantly changed.  You had Bank of
  

20   America withdrawing many of their accounts, you had Wells Fargo
  

21   withdrawing many of their dairy accounts, significant number of
  

22   the lending institutions no longer, no longer serviced and/or
  

23   wanted dairy loans.
  

24      Q.  Okay.  As they began to react to what had happened, as
  

25   the financial community reacted to the loss of profitability
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 1   that 2009 represented, were there instances that you are aware
  

 2   of where the financial, where the pressure on the dairy owners
  

 3   was to liquidate assets, particularly replacement programs,
  

 4   young stock cattle, calf and young stock replacement programs?
  

 5      A.  Yes, because, you know, definition of understanding
  

 6   dairy industry, you have to liquidate sale of assets that are
  

 7   not giving you return on investment.  And a six-month old
  

 8   heifer does not give you any milk, so you need to put all your
  

 9   money and maintain your money in assets that are returning an
  

10   investment.  So they would sell those animals trying to reduce
  

11   their debt to equity ratio.
  

12      Q.  On average, what's been your experience that a dairy
  

13   farmer calls and needs to replace just to maintain a stable
  

14   milking herd?
  

15      A.  Could you re --
  

16      Q.  What --
  

17      A.  What --
  

18      Q.  How many --
  

19      A.  A call percentage?
  

20      Q.  Yeah, what would be the call percentage of -- what
  

21   percentage of a herd would get removed from the herd and need
  

22   to be replaced by younger animals, in your experience?
  

23      A.  Generally speaking, it's between 40 and 45 percent, but
  

24   it's relative to the management conditions and the environment
  

25   and the intensity of the facility.  So in rule of thumb, it's
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 1   40 to 45.
  

 2      Q.  Okay.  So while you just referred to a six-month old
  

 3   heifer doesn't give a return right now because, how old would
  

 4   that heifer need to be before it enters the milking herd?
  

 5      A.  Roughly, rule of thumb is 23 to 24 months.
  

 6      Q.  Okay.  So on an annual basis, you just said about 40
  

 7   percent, thereabouts, of a herd would be called and need to be
  

 8   replaced by young stock.  And so while the six-month old animal
  

 9   isn't ready to be part of that herd, because you said between
  

10   23 and 24 months old, the getting rid of it today means that 18
  

11   months from now that animal would not be available.
  

12      A.  Exactly.
  

13      Q.  So that, that farmer, that dairyman who had liquidated
  

14   young stock, got a short-term bump in its relationship, but it
  

15   didn't create an obligation to, would it create an obligation
  

16   for that dairy farmer then, a year-and-a-half later to have to
  

17   find a replacement animal?
  

18      A.  Yes.
  

19      Q.  And have you got any estimation, and there's no exact
  

20   science, I'm not expecting exact number, but in your
  

21   experience, what percentage of California dairy farmers were in
  

22   that position in that 2010 to '12, '13 where they needed to
  

23   liquidate their replacement programs?
  

24      A.  What percentage?
  

25      Q.  Yeah.  If you just -- a guess?
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 1      A.  It is a guess, I -- oh my goodness.  It would be
  

 2   difficult for me to guess, but it is -- I would have -- I would
  

 3   prefer the opportunity to see the reduction number of dairies
  

 4   from 2009 to 2011.  I think would be an accurate assumption of
  

 5   from 2009 to 2012, the number of dairies that are less in
  

 6   California would be highly correlated with the number of
  

 7   animals, people that were no longer in business.  So I can't
  

 8   give you a defined --
  

 9      Q.  Understood.  Understood.  But the question is, was it
  

10   one or two dairy farmers that had to liquidate heifer programs
  

11   or was it a number that's significant?
  

12      A.  The most telling part of that would be the maturity of
  

13   the dairy, whether you had long-term, you know, if it is a
  

14   facility that's 25 years old that had everything paid for,
  

15   because a lot of dairies rather than do that were able to
  

16   reinvest and borrow back against their land base.  But if you
  

17   had a younger dairy that did not have a land base, or didn't,
  

18   they more than likely did.  So if it was a dairy that was one
  

19   to five years old, I would guesstimate half of those people
  

20   did.  If you had a dairy that was five to ten years old, maybe
  

21   25 percent.  And if you had a dairy that was greater than ten
  

22   years old, I would roughly say ten percent.  If you are putting
  

23   in, you know, or I had to answer it, that would be my
  

24   estimation.
  

25      Q.  That's very helpful.  Because it, it raises at least
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 1   three questions, and I'll give you the three and then we'll see
  

 2   if we can unpack 'em.
  

 3          One is, what happened to those young animals?  Two is,
  

 4   what position is that farmer now who has to buy those
  

 5   replacements in, in regards to competing now, because they are
  

 6   in the market.  So let's take those two.
  

 7          From your experience, when a heifer program came up for
  

 8   sale because of a dairy farmer needed to liquidate it for
  

 9   financial reasons, do you have any sense of where those cattle
  

10   ended up, those young stock?
  

11      A.  Interestingly enough, in 2010, a high percent of them
  

12   ended up at Harris Ranch.
  

13      Q.  And Harris Ranch is what?
  

14      A.  A beef facility.  Most of those ended up being carne
  

15   asada.
  

16      Q.  Never to milk again?
  

17      A.  Never to milk again.
  

18      Q.  Never to have another calf and sustain a generation?
  

19      A.  No, they didn't.  And then other ones went
  

20   out-of-state.  There was also at that time a lot of export
  

21   going on to foreign countries and Mexico and a lot of exports
  

22   going on.
  

23      Q.  So these animals which were born and raised in
  

24   California, this young stock, and there to fuel our and sustain
  

25   our growth, would it be right to say they really permanently
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 1   exited the California milking herd?
  

 2      A.  I would agree.
  

 3      Q.  Them and their progeny?
  

 4      A.  Yes.
  

 5      Q.  So with that being said, that they are no longer here
  

 6   and available to be purchased, the dairy farmers now who has
  

 7   liquidated that is in a position where that dairy farmer has to
  

 8   go into the market.  And as you earlier testified, as the
  

 9   replacement markets take place, and -- how are replacements
  

10   purchased and sold in California today?
  

11      A.  By the head.
  

12      Q.  By the head.  In auctions, by treaty?
  

13      A.  All of the above.
  

14      Q.  But there's a competition for these animals?
  

15      A.  Yep, the definition of supply and demand.
  

16      Q.  And so the California dairy farmer's ability to compete
  

17   for those animals is, they need them, but they have to compete
  

18   with whoever whatever other buyers might be in the market?
  

19      A.  Sure.
  

20      Q.  And your testimony is, is that about 75 percent of
  

21   these replacements, even within the state that become
  

22   available, your experience is that they are being sold to
  

23   buyers out-of-state?
  

24      A.  Correct.
  

25      Q.  Well, that is certainly a situation that is different
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 1   than what we experienced in years past.
  

 2      A.  Correct.
  

 3      Q.  And one that sounds distressing to you?
  

 4      A.  Concerning.  I mean, I have been involved in, I have
  

 5   invested 25 years of my life in California, and I, you know, I
  

 6   have a daughter that's a Sophomore and a daughter who is a
  

 7   Senior, and it's not my desire to move.
  

 8      Q.  As you look at the future for California, given the
  

 9   reality of where we are, if someone were to project that
  

10   California was going to continue to increase three percent, two
  

11   and a half, three percent in production per year under the
  

12   existing economic situation that we find ourselves in, what
  

13   would you think of such a projection?  I mean, out, say for the
  

14   next ten years?
  

15      A.  I think it would be very foolish because we don't, we
  

16   have a number of factors that's going to hinder our ability to
  

17   increase production.  And our pricing is one.  We have other
  

18   factors that come into play, in my opinion.
  

19      Q.  No further questions.
  

20       JUDGE CLIFTON:  Who next would like to question
  

21   Mr. Fluegel?  Mr. Fluegel, that was compelling testimony, I
  

22   thank you.
  

23       MR. FLUEGEL:  I thank you for the opportunity, your Honor.
  

24       JUDGE CLIFTON:  You're welcome.
  

25           Ms. May, would you come do your announcement about
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 1   where the webcast can be found now?
  

 2       MS. MAY:  No change since this morning, but just so you
  

 3   know, the new link for the audio feed is at
  

 4   www.ams.usda.gov/live.
  

 5       JUDGE CLIFTON:  Thank you.  Is there anything else
  

 6   preliminary to Mr. Hollon resuming the stand?  There is not.
  

 7   Mr. Hollon, welcome back.  Mr. English?
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. ENGLISH:
  

10      Q.  Good afternoon, Mr. Hollon.
  

11      A.  Good afternoon, Mr. English.
  

12      Q.  And do you have Exhibit 1 with you, those of the
  

13   hearing?
  

14      A.  I do.
  

15      Q.  So I may have misheard when you were being questioned
  

16   by Mr. Vetne, in which case, if we clear it up that's fine, or
  

17   maybe we need to clear it up.
  

18          He was discussing with you the issue of milk and touch
  

19   base.  And I thought I heard you say that the touch base
  

20   requirement is for a 7(a) or (b) plants.  Did I hear correctly?
  

21      A.  The touch base requirement that's in --
  

22      Q.  Proposal 1?
  

23      A.  Yes, but in 13(d).
  

24      Q.  Yes.
  

25      A.  So that requirement says, "a producer is not eligible
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 1   to diversion unless five days production of such dairy farmer
  

 2   physically received his producer milk at a pool plant --"
  

 3          THE COURT REPORTER:  I'm sorry, can you read a little
  

 4   slower?  Thanks.
  

 5          MR. HOLLON:  "Milk of the dairy farmer shall not be
  

 6   eligible for diversion until at least five days production of
  

 7   such dairy farmer is physically received as producer milk at a
  

 8   pool plant during the first month the dairy farmer is a
  

 9   producer."
  

10   BY MR. ENGLISH:
  

11      Q.  So --
  

12      A.  I'll continue, though.
  

13      Q.  All right.
  

14      A.  And then skipping down to 2, the diversions are limited
  

15   to 50 percent of the producer receipts, and that 50 has to be
  

16   delivered to plants described in 7(a) or (b).
  

17      Q.  So I -- I was --
  

18      A.  Is that what you are asking?
  

19      Q.  Well, I was trying to get at one first.  And I may
  

20   have -- I may have misheard or maybe -- maybe between and you
  

21   Mr. Vetne got a little confusing.  The physical touch base
  

22   requirement of five days is a -- leaving aside diversion rules
  

23   for a moment, it is a pool plant, correct?
  

24      A.  Correct.
  

25      Q.  Which could be any pool plant?
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 1      A.  Yes.
  

 2      Q.  Not just a 7(a) or 7(b) plant, correct?
  

 3      A.  Correct.
  

 4      Q.  Now, the diversion --
  

 5       JUDGE CLIFTON:  Mr. English, just so the record helps
  

 6   people find this, in Exhibit 1, what is the Federal Register
  

 7   page number you are on?
  

 8       MR. ENGLISH:  He and I are on page 47213.
  

 9       We're in Section 13, and for the Federal Register purposes,
  

10   he was reading the first two paragraphs of Column 2 of 47213,
  

11   or was referring to.  All right.
  

12   BY MR. ENGLISH:
  

13      Q.  So just for clarity, and again, if I misheard, I
  

14   apologize.  The initial touch base program you can't divert at
  

15   all until the production has been received five days at any
  

16   pool plant, correct?
  

17      A.  Correct.
  

18      Q.  So now going to paragraph 2.  This is about the
  

19   quantity of milk diverted as opposed to before you can divert,
  

20   correct?
  

21      A.  Correct.
  

22      Q.  And I am a little confused, so I just want to walk
  

23   through it, because you have two 50 percent rules.  You have
  

24   quantity of milk diverted by a handler described in the
  

25   1000.9(c), so a Cooperative -- may not exceed 50 percent of the
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 1   producer milk received reported by the handler pursuant to
  

 2   1051.30(c).
  

 3          Now, before we get to the proviso, well, okay -- here's
  

 4   the proviso -- provided that not less than 50 percent of such
  

 5   receipts are delivered to plants described in 7(a) or (b).  So
  

 6   let me just use an example.  Let's say you have a hundred
  

 7   million pounds of milk reported by the handler pursuant to
  

 8   .30(c).
  

 9      A.  Okay.
  

10      Q.  I take it the first 50 percent means that no more than
  

11   50 million pounds could be diverted?
  

12      A.  Provided that --
  

13      Q.  Okay.
  

14      A.  -- 50 million were delivered to a 7(a) or (b) plant.
  

15      Q.  Okay.  That's what I'm getting at.  I just want to make
  

16   sure, I wasn't sure if the 50 percent was multiplied by 50
  

17   percent, so then what you are saying is, if you divert 50
  

18   million of a hundred million, that 50 million would have to
  

19   actually be delivered to an (a) or (b) plant.
  

20      A.  Correct.  A one for one diversion; is that fair?
  

21      Q.  Yeah, that's fair.
  

22      A.  Okay.  Fair understanding, let's put it that way.
  

23      Q.  I was just trying to make sure for the record that is
  

24   wasn't something else that you multiplied 50 percent by the 50
  

25   percent and get a different result, but that's not what you are
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 1   intending, correct?
  

 2      A.  No, it is not.
  

 3      Q.  Now, paragraph 3 is written using different verbiage,
  

 4   but assume for a moment the same hundred million pounds.  And
  

 5   this now has the, to do with the diversion by the operator of a
  

 6   pool plant in (a) or (b).  Would it work out the same way that
  

 7   of the hundred million pounds, 50 million have to be received
  

 8   at the (a) or (b) plant and 50 million can be diverted?
  

 9      A.  The intent is that.
  

10      Q.  Okay.  So even though it is written differently, your
  

11   intent is for the result to be the same between paragraphs 2
  

12   and 3?
  

13      A.  That is correct.  I would say broadly that our intent
  

14   is for milk outside the marketing area, that it be allowed to
  

15   be pooled if it meets the standards, but the standards are set
  

16   high in order to assure that there is a need for the milk above
  

17   and beyond just attempting to associate with the pool.
  

18      Q.  Okay.  Thank you.  Now, my other set of questions
  

19   directly related to the questions asked by Ms. Hancock.  And
  

20   that has to do with, you know, prior producer-handler
  

21   proceedings, and the issue of exempt quota in this proceeding,
  

22   just to set the stage.
  

23      A.  I understand.
  

24      Q.  You participated in the National Producer-Handler
  

25   Hearing, correct?
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 1      A.  I did.
  

 2      Q.  And there was a proposal submitted at least by
  

 3   Mallorie's, M-A-L-L-O-R-I-E-'-s, that when the proposal from
  

 4   the Cooperatives and the proprietary operators was that once
  

 5   you get 3 million 1 pounds, you were fully regulated, correct?
  

 6      A.  Yes.
  

 7      Q.  Okay.  Do you recall the Mallorie's proposal would be
  

 8   that your first 3 million pounds, if you qualified as a
  

 9   producer-handler, would still be exempt, and only the pounds
  

10   above 3 million pounds would be regulated.
  

11      A.  I don't recall that, but I would not be at all
  

12   surprised if that's what they submitted, and that's not our
  

13   intention.  Our intention would be, in your example, 3 million
  

14   and 1 pound would be fully regulated.
  

15      Q.  Right.  If that issue was a proposal, the Department
  

16   obviously rejected it, correct?  Because that's not what's in
  

17   National producer-handler language throughout the Federal
  

18   Orders, correct?
  

19      A.  Correct.
  

20      Q.  Now, based upon your knowledge, the exempt
  

21   producer-handlers in California, each would have more than 3
  

22   million pounds of exempt quota; is that correct?
  

23      A.  I don't know that.
  

24      Q.  You don't know.  Do you understand that the California
  

25   exempt producer-handlers purchase significant, I know you don't
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 1   like that, they purchase volumes of milk from outside sources.
  

 2   Do you know that?
  

 3      A.  I don't know that.  I don't deny it, but I don't know
  

 4   it to be true.
  

 5      Q.  If it were the case that they purchase milk from
  

 6   outside sources, regardless of the 3 million pound provision,
  

 7   they wouldn't qualify under producer-handler rules if there was
  

 8   more than the 150,000 pound limit?
  

 9      A.  That is correct.
  

10      Q.  Thank you.  That's all I have.
  

11                        CROSS-EXAMINATION
  

12   BY MR. VETNE:
  

13      Q.  John Vetne for Hilmar Cheese Company.  Just one
  

14   question in your exchange with -- one area of questioning.
  

15          You were talking about outside milk and standards.  And
  

16   I wrote down "outside milk can be included in the pool if it
  

17   meets pooling standards, and the standards are pretty high."
  

18      A.  I think that's, you know, if that's not exactly what I
  

19   said, it is close.  I would add the qualifier that outside, in
  

20   that context, means out of the marketing area?
  

21      Q.  Yes.
  

22      A.  Okay.  Fair enough.
  

23      Q.  Yes.  Harkening back to pooling standard discussion in
  

24   prior hearings.  Do you recall that an issue in one of the
  

25   Mideast hearings was that milk from Wisconsin and Minnesota
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 1   qualified to be in the pool because there were transactions
  

 2   within the Mideast that satisfied the performance standard for
  

 3   an organization?
  

 4      A.  I think you are going to have to give me some more
  

 5   detail.
  

 6      Q.  Like, percentage of -- of a Cooperatives delivery to
  

 7   distributing plants in order to qualify for diversions, all of
  

 8   the deliveries to the distributing plants could take place in
  

 9   Ohio, for example, and all of the diversions would take place
  

10   in Minnesota or Wisconsin, so you have in-area qualifying
  

11   behavior leveraging out of area pool qualification.
  

12      A.  Good description, and that is not our intention here.
  

13      Q.  But, in fact, your proposal allows in-area performance
  

14   of an institution or organization's delivery to 4a to purchase
  

15   7(a) and (b) plants the 50 percent rule, to qualify producer
  

16   milk for diversions, whether it's diversion in-state or
  

17   out-of-state milk.  So in-state performance can qualify a
  

18   volume of out of market milk, limited only by the volume of
  

19   milk that is sold to 7(a) and (b) distributing plants.
  

20      A.  If that's the way that you read it, that's not our
  

21   intention.  So if we need to reword that in some way, we would.
  

22      Q.  Okay.
  

23      A.  That performance was solely based on the out-of-state
  

24   pooling handler meeting those requirements.  So we did not
  

25   intend for the description as you described in-area activity to
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 1   qualify out of area milk.
  

 2      Q.  Okay.  An out-of-state pooling handler can be a handler
  

 3   that has raw milk marketing operations both within and outside
  

 4   of California, correct?
  

 5      A.  Could be.
  

 6      Q.  Such as -- and DFA meets that?
  

 7      A.  Could be.
  

 8      Q.  It could be that DFA has milk inside and outside
  

 9   California?  It is true, isn't it?
  

10      A.  Yes, that part is true, but I was following your
  

11   question of what could one be.
  

12      Q.  Okay.  So an organization like DFA that has both
  

13   in-area and out-of-area producer milk to market, can qualify
  

14   out-of-area milk based on in-area performance?
  

15      A.  Again, I'm not sure that I think the proposal language
  

16   reads that way, but if it does, that's not our intention.
  

17      Q.  Thank you.
  

18       JUDGE CLIFTON:  Mr. Miltner, you may come forward.
  

19                        CROSS-EXAMINATION
  

20   BY MR. MILTNER:
  

21      Q.  Ryan Miltner for Select Milk Producers.  I guess the
  

22   benefit of going toward the end is hopefully I'm more focused
  

23   and shorter.
  

24      A.  I hope you are correct.
  

25      Q.  I hope so, too.  Mr. Hollon, you have your statement up
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 1   there?  Exhibit 63?
  

 2      A.  Yes, sir.
  

 3      Q.  Okay.  I'm looking at the very first paragraph, the
  

 4   last line, and you state there that your proposal intends to
  

 5   restore equity and fairness to both producers and handlers, and
  

 6   I want to jump off from there.
  

 7      A.  Okay.
  

 8      Q.  You were present during Dr. Erba's testimony and
  

 9   cross-examination, correct?
  

10      A.  Actually, I wasn't.  I'm sorry, but I was not in the
  

11   room at that time.
  

12      Q.  Okay.  My questions tie somewhat into his testimony, so
  

13   maybe I won't be quite as focused and short as I had hoped.
  

14           There were several questions asked of Dr. Erba
  

15   regarding the treatment of out-of-state producers and their
  

16   ability to participate in the California quota program.  And
  

17   you would agree that farmers located out-of-state, the milk
  

18   produced out-of-state is completely ineligible to own or
  

19   receive California quota prices?
  

20      A.  I would agree.
  

21      Q.  And would you agree then, also, that the out-of-state
  

22   producer would necessarily receive a price lower than any
  

23   producer holding California quota?
  

24      A.  Yes.
  

25      Q.  In that sense, would you -- would you conclude that
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 1   those two producers are receiving equitable prices?
  

 2      A.  Well, they are receiving the prices that are set by the
  

 3   regulation, so I would have to come to the end and say that was
  

 4   the goal and target of the regulations, so they are receiving
  

 5   an equitable price as defined by what the provisions say.
  

 6      Q.  Okay.  I'm a little confused by that answer.  Are you
  

 7   saying that, that any producer receiving a regulated price is
  

 8   therefore, receiving an equitable price?
  

 9      A.  In this case, that's what the provisions allow for, so
  

10   yes.
  

11      Q.  Okay.  You obviously were intimately involved with the
  

12   drafting of the proposal and the regulatory language, correct?
  

13      A.  Correct.
  

14      Q.  In preparing the proposal and, in specific, the
  

15   regulatory language, did you consider the establishment of a
  

16   separate pool for out-of-state milk that would be paid before
  

17   California quota holders were paid?
  

18      A.  We discussed it, yes, we did.
  

19      Q.  Okay.  Could you share with us perhaps why that option
  

20   was rejected by you or the proponents?  I don't mean to pin it
  

21   entirely upon you.
  

22      A.  Fair enough.  We discussed the pro's and con's, the, I
  

23   guess the comparisons, the history, and felt like that this was
  

24   the route that we wanted to choose.  So --
  

25      Q.  I asked Dr. Erba something to the effect of, would the
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 1   proponents of Proposal Number 1 consider modifying the proposal
  

 2   or considering an alternative proposal to establish a separate
  

 3   out-of-state pool that would be paid before quota holders were
  

 4   paid?  And at that time he said he could not answer the
  

 5   question, that it would require him to consult with others.
  

 6   Would that lead up, is that a situation that you can address?
  

 7      A.  We have not consulted as of yet.
  

 8      Q.  Do you anticipate being able to consult before the
  

 9   hearing concludes?
  

10      A.  Possibly.  We would, I think as you described earlier,
  

11   would have to listen to the rest of the testimony and perhaps
  

12   we may have an opinion on that.
  

13      Q.  Thank you.  I would like to move to page 5 of
  

14   Exhibit 63, and if you would just review the last sentence of
  

15   the second full paragraph, it reads:
  

16           "Because of the likely frequency of depooling and the
  

17   attendant negative impact on marketing conditions, our proposed
  

18   pooling provisions are the only solution."
  

19      A.  Yes, I see that sentence.
  

20      Q.  Okay.  So am I correct that you're qualifying your
  

21   characterization of mandatory pooling as "the only solution" as
  

22   a limitation, you're limiting that characterization to the
  

23   unique situation of the California market?
  

24      A.  Yes.
  

25      Q.  If there were no California quota program, would you
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 1   expect there to be other alternatives to inclusive pooling?
  

 2       MR. BESHORE:  May I, your Honor?
  

 3       JUDGE CLIFTON:  You may, Mr. Beshore.
  

 4       MR. BESHORE:  I just want to object to that kind of
  

 5   hypothetical, which is obviously not in the realm of
  

 6   possibility.  And I don't know why it's important to have that
  

 7   kind of hypothetical speculation.
  

 8       MR. MILTNER:  Your Honor, if I could address that for a
  

 9   second.
  

10       JUDGE CLIFTON:  Yes, let me hear from Mr. English and then
  

11   I'll hear from you, Mr. Miltner.
  

12       MR. ENGLISH:  I just want to refer back to last week and --
  

13       JUDGE CLIFTON:  Your name?
  

14       MR. ENGLISH:  Chip English.  I apologize, I hadn't
  

15   forgotten it, I forgot to give it.
  

16           Harking back to last week and the discussion we had
  

17   about experts and the opportunity to provide, under the Rules
  

18   of Evidence, which, yes, they are looser with respect, or at
  

19   least more generous in these proceedings, nonetheless going
  

20   back to Mr. Vetne's sort of cautionary thing.  The purpose of,
  

21   one of the purposes of an expert is to give opinions on
  

22   hypothetical situations.  That's part of what they are there
  

23   for.  And they are allowed to do that when lay witnesses can't.
  

24   So if we're going to have any of these kinds of distinctions,
  

25   then the question that Mr. Miltner asked is completely
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 1   appropriate just because that's what experts do, they give
  

 2   opinions, even about hypothetical situations, with which some
  

 3   of us, or others, may not agree.
  

 4       JUDGE CLIFTON:  And now, Mr. Miltner, I would like to hear
  

 5   your response to the objection.
  

 6       MR. MILTNER:  Well, by letting Mr. English go first you
  

 7   shortened my comments on this.
  

 8           The only thing that I would like to add is that the
  

 9   witness has said that the uniqueness of the California
  

10   situation has limited their ability to offer alternatives to
  

11   inclusive pooling.  And so I would like to explore briefly some
  

12   certain aspects of the California market that could shed some
  

13   light as to why this admittedly unique and unprecedented, dare
  

14   I say, option, is the best alternative.
  

15       JUDGE CLIFTON:  All right.  So as I understand your
  

16   question, you want to know whether, if there were no quota, he
  

17   would still feel that way.
  

18       MR. MILTNER:  I would like -- I think that's very
  

19   important.  Specifically, what I would like to know is, in the
  

20   absence of quota, would there be possible alternatives to
  

21   inclusive pooling?
  

22       JUDGE CLIFTON:  You may answer.
  

23       MR. HOLLON:  There may well be, but I don't know how to
  

24   evaluate that because I can't -- I can't come up with a
  

25   situation where there's not a quota program.
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 1   BY MR. MILTNER:
  

 2      Q.  And I will accept that, but I guess, were there no
  

 3   quota program, it certainly would remove some of the
  

 4   constraints you saw, and your group saw, in drafting this
  

 5   proposal?
  

 6      A.  That would be true.
  

 7      Q.  And maybe these were your words, maybe they were
  

 8   someone else's, but either in testimony or in publications, the
  

 9   quota program was described as a non-negotiable aspect of
  

10   Proposal 1, correct?
  

11      A.  True.
  

12      Q.  And I guess it almost becomes a totalogy, if the quota
  

13   is non-negotiable, then that includes the pooling is a
  

14   non-negotiable aspect of your proposal, correct?
  

15      A.  For our proposal, yes.
  

16      Q.  And -- and at the risk of asking a question I think
  

17   everybody knows the answer to except the record, DFA operates
  

18   in all Federal Milk Marketing Orders, correct?
  

19      A.  No.
  

20      Q.  No?
  

21      A.  No.  We don't operate in Order 131.
  

22      Q.  Ah, forgot that.  Thank you for clarifying that.  But
  

23   obviously, the vast majority of the Federal Orders?
  

24      A.  In that case, a measure is correct.
  

25      Q.  As part of your job is to be familiar with the
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 1   marketing conditions in all the Federal Orders?
  

 2      A.  Yes, I try.
  

 3      Q.  Would you say you are intimately familiar with them,
  

 4   with the exception of Arizona?
  

 5      A.  I would say I'm reasonably familiar with marketing
  

 6   operations in all of the orders.
  

 7      Q.  Okay.  So taking into consideration the marketing
  

 8   conditions in areas other than California, would inclusive
  

 9   pooling be an undesirable option in the orders in which DFA
  

10   operates?
  

11      A.  I don't know completely the answer to that.  Certainly
  

12   the performance standards which pooling falls under, are put
  

13   together, crafted based on conditions in each order, and
  

14   submitted as proposals and agreed to by the majority of the
  

15   producers in the order.  So you know, would tomorrow there be a
  

16   desire for an inclusive pooling provision in the Southwest
  

17   order?  I don't know.  And I don't know how the other
  

18   participants would respond to that, so I can't give you a
  

19   definitive answer.
  

20          At this point, I would say we have no plans to
  

21   introduce an inclusive pooling provision at this time in any
  

22   other order.  And so it is only proposed at this point in time
  

23   in this order.
  

24      Q.  Thank you.  I don't have anything else.
  

25       JUDGE CLIFTON:  Mr. Hollon, can you review for me some of

3018



TRANSCRIPT OF PROCEEDINGS - VOLUME XV

 1   the other factors why California's situation is unique, besides
  

 2   the presence of quota with regard to marketing?
  

 3       MR. HOLLON:  I think, I don't know how many of them I will
  

 4   be able to give you, but certainly another one is the high
  

 5   utilization of Federal Order Class III and Class IV, and no
  

 6   other Order has as high of both of those uses as does
  

 7   California.  So the incentives to pool, as we have tried to
  

 8   outline, would appear to us to be many, many, many times, one
  

 9   or the other of those two use classes would be incented to not
  

10   pool.  And that would be, if that were the rules, that would be
  

11   a prudent decision to make.  But the end result would be pretty
  

12   unwielding.  It would be very difficult to run a marketing
  

13   program knowing every month your minimum price to blend price
  

14   was going to be impacted by a large amount of milk opting in or
  

15   out.
  

16           And so certainly, as you mentioned, the presence of
  

17   quota; the abilities to regulate large producer-handlers are
  

18   something that going forward, we would say would be uniform;
  

19   and the ability to deal with milk and, in this case, it's
  

20   either from outside the state coming in, or inside the state
  

21   going out, or fluid milk distribution coming into the state
  

22   would be regulated on an equal or on a uniform basis across the
  

23   country.
  

24           California doesn't use the same prices, formulas, dates
  

25   of making decisions, as the other orders, and the rest of the
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 1   Federal Orders, so that creates disparity in marketing
  

 2   conditions, as I outlined in the first testimony.
  

 3           I'm sure that in the middle of the night I'll say, gee,
  

 4   I should have added this other reason, but right now I'm going
  

 5   to end.
  

 6       JUDGE CLIFTON:  I believe you talked about the borders of
  

 7   California having an impact, how it's geographically situated
  

 8   in the world.
  

 9       MR. HOLLON:  Well, no other -- well, that's not true.  The
  

10   Pacific Northwest Order does border the ocean.  But as a
  

11   general rule, California milk is somewhat self-contained,
  

12   there's obviously none produced to the West and none processed
  

13   to the West; to the North there's not a lot of milk movement,
  

14   very, very little between Oregon and California; to the East,
  

15   there is more than to the North, but not much milk movement
  

16   between Nevada and California; and between Arizona and
  

17   California there is, there has been more milk movement, there
  

18   is not as much today.  And there is, in our view, a fairly
  

19   substantial pooling milk processor there that would be
  

20   advantageous, in our opinion, to have Federal Regulation
  

21   because it would impact that competitive situation.
  

22       JUDGE CLIFTON:  And when you say there, there is a milk
  

23   processor there.
  

24       MR. HOLLON:  In Arizona, that is beyond the reach of the
  

25   Federal Order system.
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 1       JUDGE CLIFTON:  Thank you.  Who next would like to -- oh,
  

 2   see, now I have just sparked a lot of interest.
  

 3           Mr. Miltner first.
  

 4       MR. HOLLON:  I was afraid of that.
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. MILTNER:
  

 7      Q.  Ryan Miltner.
  

 8          The handler you referred to in Arizona, you stated that
  

 9   he is outside, it is outside the reach of Federal Regulation.
  

10      A.  Outside the reach of the state regulation.
  

11      Q.  Okay.  That was not, I think, what was, what came out
  

12   of your mouth.
  

13      A.  What did you write down, Judge Clifton?
  

14       JUDGE CLIFTON:  I wrote, "in Arizona, beyond the reach of
  

15   Federal -- "
  

16       MR. HOLLON:  That was incorrect.
  

17       JUDGE CLIFTON:  Federal something.
  

18       MR. HOLLON:  It is beyond the reach of state regulation so
  

19   the state cannot regulate that out-of-state environment.
  

20       MR. MILTNER:  And specifically, you are referring to the
  

21   ability of California to regulate that handler.
  

22       MR. HOLLON:  Correct.
  

23       JUDGE CLIFTON:  See, it's good to have them.
  

24       MR. ENGLISH:  Chip English.  Well, Mr. Miltner got most of
  

25   the way there, but just to be abundantly clear, that plant is
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 1   subject to Federal Regulation, and it is presently regulated by
  

 2   the Arizona Federal Milk Marketing Order, correct?
  

 3       MR. HOLLON:  My understanding is, that is correct.
  

 4       MR. ENGLISH:  Thank you.
  

 5           Well, as to its sales in California, correct?
  

 6       MR. HOLLON:  Yes.
  

 7       MR. ENGLISH:  I understand it has sales in California, if
  

 8   it is regulated under Arizona, it is because of the Milk
  

 9   Regulatory Act, correct?
  

10       MR. HOLLON:  I would agree.
  

11       JUDGE CLIFTON:  Who next has questions for Mr. Hollon?
  

12           Oh, before you redirect, Mr. Beshore, from USDA.
  

13                       CROSS-EXAMINATION
  

14   BY MS. TAYLOR:
  

15      Q.  Erin Taylor.  Good afternoon.
  

16      A.  Good afternoon, Erin.
  

17      Q.  I'm going to preface this with I did not have a
  

18   privilege of reading your statement while you read it into the
  

19   record last week.
  

20      A.  You mean you weren't listening?
  

21      Q.  I was listening, but I didn't have the papers to look
  

22   at at the same time, which makes it a little bit more
  

23   difficult.
  

24      A.  Correct.
  

25      Q.  So some of my questions I hope to make sure things are
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 1   clear in the record, and hopefully won't be too repetitive.  I
  

 2   have attempted to clarify as much as I can without having to
  

 3   ask you all my questions.
  

 4      A.  It's so interesting how everyone says that as a preface
  

 5   to their statement.
  

 6      Q.  Okay.  Let's see.  I'm going to, can we go to
  

 7   Exhibit 64, I think it is, your tables?
  

 8      A.  Yes.
  

 9      Q.  Okay.  So in Table 5.A you have the different
  

10   California State Prices, Class 1 being that kind of weighted
  

11   price that you derived since you didn't have a State Class 1
  

12   price?
  

13      A.  That is correct.
  

14      Q.  Okay.  And so these class prices, are they what you use
  

15   then, in Table 5.C?  When you --
  

16      A.  Yes.
  

17      Q.  --  came up with the blend, you took those utilizations
  

18   in 5.B multiplied by the prices in 5.A, to come up with your
  

19   California State blend and Federal Order blend in Columns H and
  

20   I?
  

21      A.  That is correct.
  

22      Q.  Okay.  And, okay.
  

23      A.  So let me make clear for the purposes of the California
  

24   calculation, there was a Class 1, 2, 3, 4a, 4b, so that would
  

25   result in five multiplications.
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 1          For Federal Order there's one, which was a weighted; 2,
  

 2   which was a weighted; and I also included 2 and 3; and then
  

 3   Class 3 and Class 4, so there would have been four.  Okay.
  

 4      Q.  Okay.  I think I got you there.
  

 5      A.  Thank you.  I'm glad you are done.
  

 6      Q.  No, I'm not done.  Let's see.  On Table E, 5.E, can
  

 7   you -- and I think that I would have, I know the answer if I
  

 8   had it in front of me on Friday, but can you just explain what
  

 9   columns you added or subtracted to get K, L, and M?
  

10      A.  So if you were to take Column C, and add H, I, and J,
  

11   and so, for example in H you would be adding a negative number,
  

12   and then you compare that to the respective columns E, F, and
  

13   G, the respective 2, the respective 3, the respective 4, you
  

14   should end up with K, L, and M.
  

15      Q.  Okay.  So K, for example, is that C, plus H, plus I,
  

16   plus J, whatever that number is, minus Column E for Class 2?
  

17      A.  Yes.
  

18      Q.  And that gives you a negative 89 cents?
  

19      A.  For what of the months?
  

20      Q.  For January, the first column?
  

21      A.  January of?
  

22      Q.  I'm sorry, I'm on the first page of that table, so for
  

23   January of 2000 --
  

24      A.  I trust you ran your finger across straight, so yes.
  

25      Q.  I want to turn to your statement on page 2.
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 1       JUDGE CLIFTON:  We're now in Exhibit 63.
  

 2       MS. TAYLOR:  I'm sorry, 63.
  

 3   BY MS. TAYLOR:
  

 4      Q.  Okay.  I think you just answered my question there, so,
  

 5   on page 3, actually, third paragraph down, you note the
  

 6   different use averages.  I was trying to think what table
  

 7   that's from.  But I know where all those are on your table,
  

 8   except that the numbers are below the 12 percent average for
  

 9   all Federal Orders.  This is the Class 2 use.  I'll read the
  

10   full sentence:  "Class 2 use, which is combined California
  

11   State Order Class 2 and 3, Columns D and E, averaged 8.69
  

12   percent, which is below the 12 percent average for all Federal
  

13   Orders."
  

14          Is there any -- I don't see that number in your table.
  

15      A.  I don't thin that number is in here, I think I got that
  

16   from another source.
  

17      Q.  And that would be over that same time period, 2000,
  

18   July, 2015?
  

19      A.  I actually don't recall.
  

20      Q.  Okay.  Just want to make sure I didn't miss it
  

21   somewhere.
  

22      A.  You didn't miss it on something that I said Thursday or
  

23   Friday.
  

24      Q.  You, also on your tables, have adjustments for quota,
  

25   transportation credits, and the RQA's, and those were, you list
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 1   them out, page 6 of your testimony.  Maybe we covered this, but
  

 2   you talk about 9 cents for your transportation allowance.
  

 3   Where did that number come from?
  

 4      A.  I took the 2015, either January through June or January
  

 5   through July, and averaged the numbers to try to get a recent
  

 6   proxy.
  

 7      Q.  And that's based off CDFA?
  

 8      A.  The monthly pool settlement statement from CDFA, which
  

 9   is available on request.
  

10      Q.  Sorry, I have lots of notes, which you have answered
  

11   many of them already.
  

12          On page 13, this is in regards to the provision on the
  

13   plant in Churchill County.  In your text you talk about the
  

14   producers in this, in Nevada have been affiliated with the
  

15   California market for many years, until, and ship milk to the,
  

16   a distributing plant in California?
  

17      A.  No, the plant itself is in Reno, Nevada, and it has
  

18   distribution in California.
  

19      Q.  And can you just elaborate on for how long?  Many years
  

20   can be defined by people differently.
  

21      A.  I think when our producer, Pete Newell, testified --
  

22   Olsen, I'm sorry -- Pete Olsen testified, I think he was two or
  

23   three generations of relationship.
  

24      Q.  Okay.  On paragraph E, when we talk about supply plants
  

25   outside the marketing area have a shipping percentage of 50
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 1   percent.
  

 2      A.  Yes.
  

 3      Q.  Can you just elaborate on why you all chose 50 percent?
  

 4   Why is that the right number?
  

 5      A.  Again, our thought process was that if, well, let's
  

 6   start the other way.
  

 7          To my knowledge, an Order can't, by fiat, say, you
  

 8   can't be in and you can't be out.  So there needs to be some
  

 9   type of identifiable marketing relationship.  And we felt like
  

10   that California's, if there was a need for milk from outside
  

11   the marketing area in California that could be economically
  

12   justified, that it should be allowed to be a part of the pool.
  

13   But we think that needs to be a very high hurdle to do that,
  

14   and so we chose a high hurdle.
  

15          If that requirement can be met, it would require a
  

16   pretty strong economic justification, there would need to be a
  

17   certain amount of balancing that goes with supplying the
  

18   market, there's a certain amount of transportation that goes
  

19   with supplying the market, and so we simply wanted a high
  

20   measure in order to say, yes, the supply plant which by our
  

21   definition could only be outside the area could be associated
  

22   with the pool.
  

23      Q.  Okay.  But the number is not based on any observed
  

24   current marketing relationships, and therefore, the Department,
  

25   therefore, if the Department or the Secretary looked at the
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 1   hearing record and thought perhaps a different high number or a
  

 2   low number was appropriate, you are not necessarily -- I'm
  

 3   trying to get at, the 50 percent isn't based on necessarily
  

 4   observed marketing relationships as a justification, you just
  

 5   want the number to be high so there's some type of hurdle?
  

 6      A.  We want the number to be significant so that it would
  

 7   be, so economics would justify it.  If it were low, that may
  

 8   not be the case.
  

 9      Q.  And is there a place in the order language that allows
  

10   the Market Administrator to adjust that particular --
  

11      A.  Yes.
  

12      Q.  -- shipping percentage?
  

13      A.  Yes.
  

14      Q.  Okay.  Lower down you talk about for 70, you don't --
  

15   I'll read your sentence:  "Also, we do not want to allow
  

16   concentrated milk transferred from the supply plant located
  

17   outside the marketing area to distributing plant, to be part of
  

18   any computation made to determine if the supply plant can meet
  

19   the requirements of this section."
  

20      A.  Yes.
  

21      Q.  Can you just elaborate on the why behind that sentence?
  

22      A.  Again, going back to the significant hurdle, if you
  

23   will, the significant provision for association.  We think that
  

24   would be a way to make it less significant, if you were to use
  

25   the condensed product as opposed to shipping raw milk.
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 1      Q.  And Section 12, Producer, Paragraph C?
  

 2       JUDGE CLIFTON:  What page?
  

 3       MS. TAYLOR:  I'm on page 20 of Exhibit 63.
  

 4       JUDGE CLIFTON:  Thank you.
  

 5   BY MS. TAYLOR:
  

 6      Q.  Paragraph C talks about, I'm terming this in-area
  

 7   diversion.  Would that be correct?  From one pool plant to
  

 8   another pool plant where typically in other orders we talk
  

 9   about that movement as a transfer, but we're talking about a
  

10   diversion because the milk doesn't have to go to the first pool
  

11   plant and be unloaded and then reloaded and shipped to another
  

12   plant.
  

13      A.  I would agree.
  

14      Q.  Okay.  And that should be priced at the final plant
  

15   where that milk lands?
  

16      A.  Yes.
  

17      Q.  Okay.  And so then the Paragraph D is out-of-area
  

18   diversions to a nonpool plant, because a nonpool plant, except
  

19   for a small exempt plant, would be located, can only be located
  

20   outside of the marketing area, correct?
  

21      A.  Correct.
  

22      Q.  Okay.  And then in D.1 on the five-day touch base
  

23   standard, these might seem repetitive, but I want to make sure
  

24   the record is clear that why you all chose five days and not
  

25   necessarily ten days or whatever.
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 1      A.  Again, looking at the, I guess, possibilities, we felt
  

 2   like five days would be an appropriate standard to demonstrate
  

 3   need, it does give you some amount of day-to-day, week-to-week
  

 4   balancing if that's the case.  And yet again, for the
  

 5   situations where we think that might be a possibility, five
  

 6   days would be a pretty significant transportation function if
  

 7   you had to do that.
  

 8      Q.  Okay.  I think Mr. English helped clarify a lot of my
  

 9   diversion questions on the diversion limits, but then -- a 7(a)
  

10   plant, for example, is a distributing plant.  It could be
  

11   located inside or outside of the marketing area, and there was
  

12   talk of --
  

13      A.  Yes.
  

14      Q.  -- whether in an area, Mr. Vetne talked about whether
  

15   in-area shipments can be made to qualify out-of-area milk,
  

16   because an in-area could ship to an in-area 7(a) plant, and
  

17   then qualify, somehow qualify out-of-state milk to pool.  Do
  

18   you remember that?
  

19      A.  Yes, he had that, we had that line of discussion.
  

20      Q.  But is it your intention that all California plants
  

21   located in California would actually qualify according to
  

22   paragraph C?  So really, which is any plant receiving milk in
  

23   California?
  

24      A.  I'm not sure I follow your question.
  

25      Q.  I'm trying to clarify what -- because you talked about
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 1   you didn't want in-area milk to qualify out-of-area milk.  So I
  

 2   was trying to see if really a 7(a) or 7(b) plant -- not 7(b)
  

 3   but 7(a) -- plant really only was applicable to plants,
  

 4   distributing plants, located outside of the marketing area.
  

 5   Because a distributing plant, for lack of a better word,
  

 6   located inside the marketing area would actually qualify under
  

 7   paragraph C, which is just a pool plant.  And so you couldn't
  

 8   use shipments to in-area pool plants to qualify out-of-state
  

 9   milk.
  

10      A.  That is correct.  That was in order to, if you want
  

11   meet to the touch base requirement by shipping to a pool plant,
  

12   you could, but you wouldn't really earn any diversion ability,
  

13   and you would have to still go to five days to a 7(a) or 7(b)
  

14   plant in-state in order to do that.  So a farm in Arizona
  

15   couldn't divert to a handler, or couldn't deliver to a fluid
  

16   distributor in Arizona and meet their requirement.
  

17      Q.  But a 7(a) plant doesn't have to be located in the
  

18   marketing area?
  

19      A.  In order to meet the diversion requirement, that was
  

20   our intention.
  

21      Q.  Okay.
  

22      A.  Or out-of-area milk.
  

23      Q.  In I'm on page 23, Section 13, paragraph F, and this is
  

24   your repooling limits of 115 percent.  In your text you say:
  

25   "Section 1051.13(f) regulates the volumes of milk that this
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 1   type of handler."  Can you just elaborate on what "this type of
  

 2   handler" means?
  

 3       MR. BESHORE:  I'm sorry, what page?  I missed that.
  

 4       MS. TAYLOR:  Page 23.
  

 5       MR. HOLLON:  So this type of handler would be a supply
  

 6   plant, which, by our definition, would be located outside the
  

 7   marketing area.  So that would be the "this type of handler."
  

 8   BY MS. TAYLOR:
  

 9      Q.  On the next page 24, when you are talking about Grade A
  

10   milk and market milk, and since USDA were not that familiar
  

11   with the market milk definition as defined by CDFA, could there
  

12   be an instance when milk could be defined as market milk but
  

13   not Grade A milk?
  

14      A.  I am not totally aware, but I don't think so.
  

15      Q.  Okay.
  

16      A.  But I don't, I don't have every instance nailed down.
  

17      Q.  Okay.
  

18      A.  So that, I think that's one of the reasons why we put
  

19   this section in was to say that they are intended to be
  

20   equivalent.
  

21      Q.  Okay.  I just want to make sure if there is some
  

22   instance where that could occur, then I guess that's something
  

23   that USDA would work with CDFA to have that data sharing
  

24   information, to make sure we knew all the milk that qualified
  

25   to be pooled in the Federal Order?
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 1      A.  Correct.
  

 2      Q.  Okay.  I think that's all I have.
  

 3      A.  You reserve the right to come back.
  

 4      Q.  I reserve the right to have more questions later.
  

 5       JUDGE CLIFTON:  I can't imagine having absorbed
  

 6   Mr. Hollon's testimony on the audio feed without the exhibits.
  

 7   I think you are amazing.
  

 8           Mr. Beshore, before redirect, I would like to take a
  

 9   break.  Thank you.  Let's have you come back at 3:40, 3:40.
  

10       (Whereupon, a break was taken.)
  

11       JUDGE CLIFTON:  We're back on record at 3:43.  I had a
  

12   thought just trying to picture what it must have been like for
  

13   Ms. Taylor trying to absorb all this information remotely when
  

14   she was working in the office in Washington DC.
  

15           If when you come to the hearing with a new exhibit, if
  

16   you can provide a PDF of that exhibit to Ms. Laurel May, she
  

17   can transmit it to those on her team who may be monitoring from
  

18   Washington DC so to the extent that's easy for you to do that
  

19   could be a big help.  So her e-mail is easy, it's
  

20   Laurel.May@AMS.USDA.GOV.  And the reason I suggest you forward
  

21   it to her is she's in this room and you will be in this room,
  

22   and so if there are any communications that need to take place,
  

23   alerting her that you have a PDF of an exhibit coming her way,
  

24   that would be great.
  

25           She is also in touch with people who are on her team
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 1   who are working from headquarters, so I think that could be
  

 2   very helpful.  I wish everyone listening by audio feed could
  

 3   have the exhibits, but when we talked about trying to do it, we
  

 4   just thought logistically, USDA can't do it.  We can't respond
  

 5   that quickly.  So I feel for everyone trying to do it by audio.
  

 6   I am particularly aware of the need for the AMS team to be able
  

 7   to absorb the material as we go along.
  

 8           So that's Laurel, LAUREL.MAY@AMS.USDA.GOV.
  

 9           Now, Ms. Taylor, did you think of any other questions
  

10   that you wanted to ask before redirect?
  

11       MS. TAYLOR:  I did.
  

12       JUDGE CLIFTON:  Oh good.  We will hear them now.
  

13   BY MS. TAYLOR:
  

14      Q.  Okay.  It is actually just -- on the last --
  

15   Erin Taylor, USDA -- on the last question I asked about your
  

16   repooling standards, you indicated that they were, it's your
  

17   intent that they only apply to supply plants, which under your
  

18   proposal, is in Section 7 Paragraph D.
  

19      A.  Yes.
  

20      Q.  Okay.  The way I read Section 13, Paragraph F, which is
  

21   where your repooling limits are found, is that the quantity of
  

22   milk reported by a handler, pursuant to either 30(a)(1), which
  

23   if I turn to 30, is a handler that operates a pool plant; or
  

24   30(c)(1), which is a handler described in Section 9(c), so a
  

25   Cooperative.  So the way I read that paragraph F is that these

3034



TRANSCRIPT OF PROCEEDINGS - VOLUME XV

 1   repooling limits would actually apply to all plants.
  

 2      A.  You are correct.
  

 3      Q.  So it's your intent though, you only want them to apply
  

 4   to 7(d) plants, or would you want them to?
  

 5      A.  No, we want them to apply the way it is written in (f).
  

 6      Q.  Okay.  Thank you.  I have a follow up, that's the
  

 7   problem when I think on the fly.
  

 8          So then for a plant, and I think later and after the
  

 9   provision that allows the Market Administrator to waive the 115
  

10   percent limit, repooling limit.  And that maybe would apply say
  

11   for a California plant that expanded production or expanded
  

12   capacity and then in that one month, perhaps its production was
  

13   more than a 115 percent of the month previous?
  

14      A.  I think the 115 percent -- oh, okay.  Yeah, 2 is
  

15   described as by (i) and (ii) that that's the reasons why you
  

16   got to have more than 115 percent, is you are either new or an
  

17   existing handler with a significantly changed milk supply.
  

18      Q.  Okay.
  

19       JUDGE CLIFTON:  And what page are you on?
  

20       MR. HOLLON:  23.
  

21       JUDGE CLIFTON:  Thank you.
  

22       MS. TAYLOR:  Now I think I'm finished.
  

23       JUDGE CLIFTON:  Thank you, Ms. Taylor.
  

24           Mr. Beshore, redirect?
  

25      MR. BESHORE:  Thank you, your Honor, Marvin Beshore.
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 1                       REDIRECT EXAMINATION
  

 2   BY MR. BESHORE:
  

 3      Q.  Mr. Hollon, do you have any idea how long you have been
  

 4   on the stand in this hearing?
  

 5      A.  Scared to look at my watch.
  

 6      Q.  Well, this is what, at least the fourth different day
  

 7   maybe?
  

 8      A.  I believe.  I think that's correct.
  

 9      Q.  You are not done yet, you understand that?
  

10      A.  I'm building a big debt between Mr. Erba and Mr. Schad.
  

11      Q.  Okay.
  

12      A.  They will owe me.
  

13      Q.  Okay.  The four day, in the four days and however many
  

14   hours it's been that you are on, is it possible that you have
  

15   gotten confused or forgotten some things from time to time?
  

16      A.  That would be unarguably true.
  

17      Q.  So let me ask you about 7(a) plans.
  

18           Is it possible under the proposal when intended under
  

19   the proposal, that 7(a) would define the qualifications for a
  

20   distributing plant outside the State of California, among other
  

21   things, that's one, outside the State of California to be part
  

22   of the Milk Marketing Order pool?
  

23      A.  It could if it met the qualifications described in A.
  

24      Q.  In other words, a distributing plant located in
  

25   Arizona, for instance, if it met those route distribution
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 1   requirements, could qualify as a pool plant under this order?
  

 2      A.  It could.
  

 3      Q.  And that's the intention of the proposal?
  

 4      A.  Yes.
  

 5      Q.  Now, in that case, would that plant, would pool status
  

 6   and 7(a) status under the order, provide that plant with and
  

 7   producer supplying that plant, with diversion rights?
  

 8      A.  It would.  I misspoke earlier.
  

 9      Q.  Okay.  And it's defined under section, limited under
  

10   Section 13(d)?
  

11      A.  Yes.
  

12      Q.  Okay.  So if you said diversion rights were only
  

13   available to in-state distributing plants, that was not
  

14   correct?
  

15      A.  That was not correct.
  

16      Q.  Okay.  Let's look at page 20 of Exhibit 63, if we
  

17   could, your statement, your second statement, testimony of
  

18   Elvin Hollon, second statement.  And you were asked some
  

19   questions by either Mr. English or Mr. Vetne or both, about the
  

20   relationship between (b) at the top of page 20 and (d) at the,
  

21   towards the bottom of page 20, and these are parts of part 13
  

22   producer-milk definition.  Do you recall that?
  

23      A.  I do.
  

24      Q.  Okay.  So what is the intended relationship between (b)
  

25   and (d)?
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 1      A.  Well, first of all, there's a sequence of the way
  

 2   provisions get filed and interpreted, and in paragraph (b) it
  

 3   does say "received by handler describe in part 1009(c) in
  

 4   excess of the quantity delivered to pool plants."  And down in
  

 5   paragraph --
  

 6       JUDGE CLIFTON:  Let me stop you, I just want to make sure
  

 7   that that 1009 that you read has point in it.  Would you read
  

 8   it again?
  

 9       MR. HOLLON:  "Received by a handler described in Section
  

10   1000.9(c) in excess of the quantity delivered to pool plants."
  

11   And that diversion, that statement would be subject to what's
  

12   in (d), which also there said, (d) says "diverted by the
  

13   operator of a pool plant or a Cooperative association described
  

14   in part that Part 1000.9(c) to a nonpool plant subject to the
  

15   following conditions."  And those two relationships of the 9(c)
  

16   relations in both paragraphs would tie, would in our language
  

17   intent, tie them together.
  

18   BY MR. BESHORE:
  

19      Q.  Okay.  So 13(b) was not intended to authorize 9(c)
  

20   Cooperatives to pool all the milk in the rest the country?
  

21      A.  It was not.
  

22      Q.  Okay.  You were shown by, Mr. Vetne called your
  

23   attention to some statistics published by CDFA relating to
  

24   fluid milk sales by marketing area within California.  Do you
  

25   recall that?
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 1      A.  I do.
  

 2      Q.  Okay.  Now, have you had the chance to analyze that
  

 3   data?
  

 4      A.  I have not, as of yet.
  

 5      Q.  But with respect to how it's been described to you, and
  

 6   with respect to the calculations you did of blend prices in
  

 7   Exhibit 64 and your discussion of that in 63, do you have any
  

 8   thoughts about whether that data would allow you to make any
  

 9   other, make blend price comparisons as you have done in 64?
  

10      A.  I do not think that it would.  My understanding of what
  

11   Mr. Vetne outlined was limited to Class I use in Northern
  

12   California and Southern California by his description of
  

13   gallons of milk, and there simply wouldn't be a way to get an
  

14   apples and apples, or as best as you could, an apples and
  

15   apples comparison of State Order blend prices with Federal
  

16   Order blend prices.  You still would need some kind of way to
  

17   account for a Class 2 and 3 in California, and I haven't looked
  

18   at the data.  I don't know that it is there.
  

19          And then you would have the problem of how are you
  

20   going to match that up with the Federal Order data, which you
  

21   don't have with a similar geography and comparison.  And I did,
  

22   over two years ago maybe, look for ways to do this type of
  

23   comparison, and I did inquire of CDFA if they thought they
  

24   could do that type of comparison, could they compute comparable
  

25   prices, and they told me they could not.  That there would be
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 1   confidentiality limits on the California side and they would
  

 2   not have expertise on the Federal Order side.
  

 3            And that was more than just, you know, a five-minute
  

 4   phone call.  We did try to explore alternatives.  And so absent
  

 5   those, we came up with this methodology.
  

 6      Q.  Okay.  Let's go to Churchill County and the provision,
  

 7   so-called (c)1 provision in, leading to the designation of an,
  

 8   as a pool plant, the plant located in Churchill County, Nevada.
  

 9   I just have one question about that.  You were asked a lot.
  

10   One question.
  

11          Is it, what is the intention of Proposal 1 with respect
  

12   to the ability to divert pool milk by diversion from the
  

13   Churchill County and how would Section 13, those diversion
  

14   limits relate to that?
  

15      A.  If there would be, they would be subject to the same
  

16   five-day touch base delivery to 7(a) or 7(b) plant, and subject
  

17   to the 50 percent.  So that wouldn't change.
  

18      Q.  They would all apply?
  

19      A.  They would all apply.
  

20      Q.  You were asked by one of the cross-examiners, I think
  

21   it was Mr. Vetne, whether wasn't it true or correct that the
  

22   blend price that was the California Order versus the Federal
  

23   Order, was the only aspect of disorderliness that was addressed
  

24   by Proposal 1.
  

25          Now, without going back and repeating all your
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 1   testimony in statement one, are there other factors besides
  

 2   blend pricing you have cited and described in detail?
  

 3      A.  Yes.  There would certainly be others.  The National
  

 4   pricing grid would be the differences between the two, would be
  

 5   one; the cashiering of the current national prices would be
  

 6   another; the inability of the State Order to regulate milk
  

 7   either outside the state coming in, or inside the state going
  

 8   out; the common regulation of producer-handlers; the uniform, I
  

 9   think I said that the uniformity of prices amongst using the
  

10   national grid of Class 1, 2, 3, and 4a and 4b in the associated
  

11   Federal Order class, similarity of those prices.
  

12      Q.  All of the class prices?
  

13      A.  All of the class prices.
  

14      Q.  Okay.  So producer blend price was, was one of the
  

15   factors?
  

16      A.  One of those factors, but there were others.
  

17      Q.  Many others, as you have indicated.  Okay.  You were
  

18   also asked whether the current state pool, which is essentially
  

19   an all-in pool -- I think somebody used that terminology -- you
  

20   know, isn't the same as Proposal 1, and if so, why do you need
  

21   Proposal 1.  Something to that effect.  Do you recall that?
  

22   Why do you need an exclusive pooling under Proposal 1 when you
  

23   have got it now?
  

24      A.  Yes.
  

25      Q.  Okay.  Do you pool the same, does Proposal 1 and
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 1   current State Order pool the same volumes of milk?
  

 2      A.  It does not.
  

 3      Q.  What's the key difference?
  

 4      A.  The in-state and out-of-state are in marketing area,
  

 5   out of marketing area differences that the State Order can't do
  

 6   and the Federal Order could do.
  

 7      Q.  You mean, interstate movements of milk from out of the
  

 8   state into the state, and into the state, out of the state?
  

 9      A.  Correct.
  

10      Q.  Going back to 7(a) plants.  Are there reasons and
  

11   within Proposal 1, are there elements that 7(a) plants are
  

12   involved in, whether they are in the order or out of the order,
  

13   other than earning diversion rights?  In other words, does that
  

14   provision provide a function in Proposal 1 to be there?
  

15      A.  There would be other reasons.  One would be to define
  

16   an out-of-area plant if it were to meet those provisions and
  

17   those requirements, so you would need some provisions and
  

18   requirements to determine if it met them or not.
  

19          And secondly, for the operation of the Transportation
  

20   Program you would need a definition someplace to deliver to
  

21   that gets or earns a transportation credit.  So there would be
  

22   at least two more reasons why those definitions are needed.
  

23      Q.  Okay.  And they attract, operate that way in the
  

24   Proposal 1 language.  You haven't presented the transportation
  

25   credit system yet, but it involves utilizing plants that fall
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 1   under that definition?
  

 2      A.  It does.
  

 3      Q.  Okay.  Since you, as I have indicated earlier, have a
  

 4   later statement on producer-handler issues, I'm not going to
  

 5   ask you anything about all your cross-examination on that at
  

 6   this time, and I have no other questions on redirect at this
  

 7   time, your Honor.
  

 8       JUDGE CLIFTON:  Mr. English?
  

 9                       RECROSS-EXAMINATION
  

10   BY MR. ENGLISH:
  

11      Q.  Chip English.  And I apologize, but I was hoping it
  

12   would get cleared up on the redirect.  And I heard a response
  

13   to Ms. Taylor, and I heard again a response to Mr. Beshore.
  

14          With respect to page 47213 of Exhibit 1, 47213, the
  

15   definition of producer milk, paragraph 13(d)(1).  What I keep
  

16   hearing from the witness, or when I asked him was, is different
  

17   from the text so maybe we ought to be very clear, maybe he
  

18   intended to be.  The text of (1) refers to a five-day receipt,
  

19   which I think we call touch base requirement, correct,
  

20   Mr. Hollon?
  

21      A.  Yes.
  

22      Q.  And the text of paragraph (1) says at a pool plant,
  

23   correct?
  

24      A.  Yes.
  

25      Q.  To the extent -- and I agree you have been on the stand
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 1   a lot --
  

 2      A.  Wait, say that again.
  

 3      Q.  I agree you have been on the stand for a long time.
  

 4      A.  Oh, okay.
  

 5      Q.  So to the extent in answer to questions you may have
  

 6   said a five-day touch base requirement to a 7(a) or 7(b) plant,
  

 7   which is correct, the text or what I have heard you say several
  

 8   times?
  

 9      A.  The text would count as the five day but you would
  

10   still be limited by the other provisions lower, so that --
  

11      Q.  But let's just be clear.  The touch base requirement is
  

12   one thing --
  

13      A.  Yes.
  

14      Q.  -- and the diversion limit, while linked to it, is a
  

15   different thing, correct?
  

16      A.  Yes.
  

17      Q.  So the diversion limit is linked to a 7(a) and 7(b)
  

18   plant, correct?
  

19      A.  Correct.
  

20      Q.  But the touch base requirement has nothing do with the
  

21   7(a) or 7(b) plant, correct?
  

22      A.  That is true.
  

23      Q.  Thank you.
  

24      MR. BESHORE:  Your Honor?  I missed -- if I could ask your
  

25   indulgence, I missed one point, one question I wanted to ask
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 1   Mr. Hollon.
  

 2                      REDIRECT EXAMINATION
  

 3   BY MR. BESHORE:
  

 4      Q.  There were questions to you, probably from, probably
  

 5   from Mr. Vetne, but I could be wrong.  In any event, that asked
  

 6   you, it may have been Ms. Hancock actually -- something to the
  

 7   effect that doesn't -- doesn't this provision treat
  

 8   out-of-state milk, and I'm talking about qualification
  

 9   provisions, diversion provisions, etcetera, treat out-of-state
  

10   milk, quota payment provision, out-of-state milk different
  

11   than, than other milk?
  

12      A.  Yes, I remember that line of questioning.
  

13      Q.  Okay.  Now, when you were talking about qualification
  

14   provisions relating to Churchill County, relating to plants in
  

15   Arizona, if you said out-of-state, did you really mean to be
  

16   talking about the marketing area, the out-of-marketing area?
  

17      A.  The provisions apply to marketing area.  It just so
  

18   happens in this case they are similar, but the justification,
  

19   if you will, or the policy if you will, really refers to
  

20   out-of-marketing area as opposed to out-of-state.
  

21      Q.  So there's nothing specific in the proposal that says
  

22   state versus state, it's marketing area versus non-marketing
  

23   area as far as -- okay.  And your answer is yes?
  

24      A.  Yes.
  

25      Q.  Okay.  And is that a distinction that's made in other
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 1   Orders in terms of pooling provisions?
  

 2      A.  It is.
  

 3      Q.  Okay.  I think that is all.  That's not all.  You have
  

 4   a topic that I haven't touched?
  

 5      A.  There was some question about the Class I differential
  

 6   surface and how it came to be.
  

 7      Q.  And you wanted to provide some additional clarification
  

 8   for the record of how that surface came to be?
  

 9      A.  At great personal risk, but I neglected -- I neglected
  

10   to mention that Congress actually set the current differential
  

11   structure and its deliberations, and that the Reform Decision
  

12   laid out a differential surface that would be recognized by
  

13   people familiar with the provisions as the (1)(a) price surface
  

14   and so I assume that --
  

15      Q.  Or (1)(b) maybe, one or the other?
  

16      A.  One or the other.  And Congress picked the other and in
  

17   a legislative session out of vote of Congress, they changed
  

18   that.  So that was Congress' direction to do that.
  

19      Q.  And those are the differentials that remain in place
  

20   under Part 1000, except the changes which were brought to your
  

21   attention?
  

22      A.  That's correct.
  

23      Q.  Thank you.  Do you have anything else I missed?
  

24      A.  Give me a second.
  

25      Q.  No?
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 1      A.  No.
  

 2       JUDGE CLIFTON:  Are there any other questions of Mr. Hollon
  

 3   on this issue?  These issues?  There are none.  You may step
  

 4   down.
  

 5       MR. HOLLON:  Thank you.
  

 6       JUDGE CLIFTON:  You're welcome.  We're all applauding you.
  

 7       MR. HOLLON:  The sound is deafening.  In spite of the
  

 8   position of being here, I think the process is still
  

 9   worthwhile, and however difficult it may be to flush out a
  

10   record, it is still a good process.
  

11       JUDGE CLIFTON:  I think it is.  There are so many variables
  

12   to consider, I just think this is extremely helpful.
  

13           Mr. Beshore you may come to the podium.
  

14       MR. BESHORE:  Our next witness is Mr. Dennis Schad.  Before
  

15   we proceed with him, I wanted to just raise, if I may, a
  

16   question about the requests to provide PDF versions of
  

17   exhibits.  We don't have the them available now for this,
  

18   Mr. Schad's statement and exhibit set, but initially when there
  

19   was some, when this was a request by a third party for PDF
  

20   before they got posted or whatever, there was some concerns.
  

21   And we certainly have a concern about posting documents which
  

22   may be subject to correction during the proceeding before they
  

23   become exhibits.  And I'm not quite sure, I certainly want to
  

24   accommodate the USDA in every way and your Honor's request, but
  

25   how are we, how is that to be handled, or what's the process?
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 1   I may have missed some of what you said before.
  

 2       JUDGE CLIFTON:  All right.  So to the extent that entity
  

 3   that wants to post on a website the recorded versions of the
  

 4   audio feed, that entity wanted to accompany the segments of the
  

 5   audio feed with the exhibits.  And after Mr. Hill indicated
  

 6   that it was welcome to post exhibits, even though not the
  

 7   official copy, if it chose to, I believe that is their plan.
  

 8           I would hope that once the official record copy becomes
  

 9   available on the USDA website, that that entity would replace
  

10   the rough copy the initial copy with the official version.  And
  

11   I would assume they will do so.
  

12           What I'm asking for is not anything to be posted
  

13   anywhere.  It's a courtesy copy as an internal aid to staying
  

14   abreast of the proceedings.  As you have noticed, we have got
  

15   part of the AMS team switching out as we proceed week-to-week,
  

16   but they are all working all the time on this, to the extent
  

17   their other duties allow.  So I don't want them to work as hard
  

18   as Ms. Taylor had to, to be ready to question Mr. Hollon.
  

19       MR. BESHORE:  So this is a courtesy copy to AMS staff only?
  

20       JUDGE CLIFTON:  Correct.
  

21       MR. BESHORE:  Okay.  I think I understand now.  And I'm
  

22   sorry I missed part of the explanation before.
  

23       JUDGE CLIFTON:  And so, would it be possible tomorrow to
  

24   provide a PDF of what we're going to look at in hard copy
  

25   tonight?
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 1       MR. BESHORE:  Yes, probably before that, but we'll get them
  

 2   as soon as we can.
  

 3       JUDGE CLIFTON:  That will be great.  But because they are
  

 4   three hours later, they are probably no longer listening to us
  

 5   unless it is as they commute home.  All right.  Good.  Thank
  

 6   you.  So we are about to mark some documents.
  

 7       MR. BESHORE:  And we have two documents that we would
  

 8   request be marked for identification as the next consecutive
  

 9   exhibits.  And the first is the document called Testimony of
  

10   Dennis Schad in Support of Proposal 1.  It's marked as
  

11   Cooperatives' Exhibit 6 in the lower right of the first page,
  

12   has a total of 36 pages.
  

13           The second document which is entitled Exhibits of
  

14   Dennis Schad in Support of Proposal 1, etcetera, it has
  

15   attached to it a cover page, three exhibits.  6.A, 6.B, 6.C,
  

16   which are nine pages, in addition to the cover.
  

17       JUDGE CLIFTON:  Ms. Elliott, I believe that the testimony
  

18   of Dennis Schad, which is marked at the bottom Cooperatives/
  

19   Exhibit 6, will be Exhibit 70.  Is that what you have?
  

20       MS. ELLIOTT:  That's correct.
  

21       JUDGE CLIFTON:  All right.  I'm marking that as Exhibit 70.
  

22            (Thereafter, Exhibit 70 was marked
  

23            for identification.)
  

24       JUDGE CLIFTON:  That would make the exhibits Exhibit 71,
  

25   correct?  So we're marking the lengthier document, the
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 1   testimony, as Exhibit 70, 70, and the exhibits as 71.
  

 2           (Thereafter, Exhibit 71 was marked
  

 3            for identification.)
  

 4       JUDGE CLIFTON:  Please raise your hand if you still need
  

 5   Exhibit 70 or 71.  It appears everyone has the exhibit.
  

 6   Mr. Schad, I'll swear you in.  Do you prefer to stand?
  

 7       MR. SCHAD:  Yes.
  

 8       JUDGE CLIFTON:  All right.  Do you solemnly swear or affirm
  

 9   under penalty of perjury that the evidence you will present
  

10   will be the truth?
  

11       MR. SCHAD:  Yes, I do.
  

12       JUDGE CLIFTON:  Thank you.  You may be seated.  And please
  

13   state and spell your name?
  

14       MR. SCHAD:  Dennis, D-E-N-N-I-S, Schad, S-C-H-A-D.
  

15       JUDGE CLIFTON:  Mr. Beshore, you may proceed.
  

16       MR. BESHORE:  Thank you, your Honor.  I would like to ask
  

17   one preliminary indulgence or request one preliminary
  

18   indulgence in terms of the reading for the witness's benefit,
  

19   maybe this witness and later ones, when we have cited material
  

20   from the Federal Register, of which there's quite a bit in
  

21   here, and as has been before, and we have got these open paren,
  

22   close paren, close paren, would it be possible to have those
  

23   read without the open and close parens?  Because it has tongue
  

24   ties witnesses and gets, you know, quite difficult sometimes.
  

25       JUDGE CLIFTON:  Yes.  And Mr. Hollon was amazingly
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 1   accomplished at it, but in the event others may not be quite so
  

 2   accomplished.  The court reporter and I have discussed that and
  

 3   how it bogs the proceeding down.  Because the court reporter
  

 4   has a copy of the exhibit, and when typing the transcript will
  

 5   be able to refer to the exhibit for punctuation, it will not be
  

 6   necessary for the person testifying to add all the punctuation.
  

 7           Occasionally, though, the person testifying will want
  

 8   to depart from the document and should alert us, either "I
  

 9   would like to add here in order to expand on what's written" or
  

10   to say "we have a correction here" or in some way to alert us
  

11   that the document and the testimony will be different.  So this
  

12   eliminates also the need for spelling something that is right
  

13   in the document.  Sometimes I might still ask for spelling if I
  

14   did not think the witness enunciated clearly enough for people
  

15   to catch what was said.
  

16       MR. BESHORE:  Very well.  Thank you very much, your Honor,
  

17   you are two steps ahead of us, and I appreciate that.
  

18                        DIRECT EXAMINATION
  

19   BY MR. BESHORE:
  

20      Q.  With those understandings and parameters, Mr. Schad,
  

21   would you please proceed with your statement, Exhibit 70?
  

22      A.  Yes.
  

23   INTRODUCTION
  

24           My name is Dennis Schad, D-E-N-N-I-S, S-C-H-A-D, I'm
  

25   employed by Land O'Lakes, Incorporated, as Director of Middle
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 1   Atlantic Milk Sourcing and Regulatory Affairs.  My business is
  

 2   address is 405 Park Road, Carlisle, Pennsylvania, 17015.  My
  

 3   present duties at Land O'Lakes are to manage LOL's milk
  

 4   marketing in the Northeast, forecast and budget milk into LOL's
  

 5   butter and powder plant in Carlisle, Pennsylvania, and to
  

 6   represent LOL at various State and Federal regulatory hearings.
  

 7   I have been employed in the dairy industry -- and
  

 8   parenthetically, this is not in my statement -- at Land O'Lakes
  

 9   and its predecessor cooperatives in Pennsylvania.  I return to
  

10   my testimony:  Since 1981, and have had regulatory
  

11   responsibilities since 1990.  I have testified at Federal and
  

12   State milk pricing and regulatory hearings on several dozen
  

13   occasions.  My testimony today is in support of Proposal 1
  

14   sponsored by California Dairies, Incorporated; Dairy Farmers of
  

15   America, Incorporated; and at Land O'Lakes, Incorporated.
  

16           My testimony concerns the topics of production
  

17   classification; class prices --
  

18      Q.  Excuse me, Mr. Schad, could you start -- start that
  

19   sentence again, please?
  

20      A.  Start it again?
  

21          My testimony concerns the topics of product
  

22   classification; class prices; price and price formulas for all
  

23   classes of utilization; and price announcements.  These
  

24   subjects are addressed in proposed Sections 1051.40, 1051.42,
  

25   1051.43, 1051.44, 1051.50, 1051.51, and 1051.52.  I would like
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 1   to add to my testimony.  Also, Sections 1051.53 and 1051.54.
  

 2           We propose that the California Federal Order adopt the
  

 3   uniform Federal Order system of product classification and
  

 4   pricing.  The product classifications of CDFA and the Federal
  

 5   system are very similar; and adoption of the national, uniform
  

 6   Federal classifications will involve few changes for California
  

 7   for these handlers.  The Federal Order system has in place a
  

 8   national pricing grid for all classifications of use and prices
  

 9   already explicitly provide for either California-specific
  

10   prices or prices which are expressly national in scope and have
  

11   been adopted using California plant costs, and each month's
  

12   product sales prices from California manufacturing plants are
  

13   reflected.  The Federal --
  

14       JUDGE CLIFTON:  Let me just ask you to take that phrase
  

15   again from the word California.
  

16       MR. SCHAD:  From California manufacturing plants are --
  

17       MR. BESHORE:  You missed a word, Mr. Schad.  California?
  

18       MR. SCHAD:  Milk manufacturing plants are reflected.
  

19   BY MR. BESHORE:
  

20      Q.  Thank you.
  

21      A.  The Federal price grid will make the California Federal
  

22   Order an integrated part of the national dairy marketplace.
  

23   Number 1, this is on the topic -- on.
  

24      Q.  Just say heading, Roman Numeral I.
  

25      A.  I. The California Order Should Adopt the Uniform
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 1   System of Classification of Milk and Milk Products.
  

 2          This proposal recommends that the Secretary adopt a
  

 3   classification, classified pricing provisions of Section 100.40
  

 4   through 100.45 --
  

 5       JUDGE CLIFTON:  Okay.  Now, we've left off a couple of
  

 6   zeroes, so do those section numbers again, if you will.
  

 7       MR. SCHAD:  Okay.  I'll re-start.
  

 8           This proposal recommends that the Secretary adopt the
  

 9   classified pricing provisions of Sections 1000.40 through
  

10   1000.45 and the fluid milk and fluid cream definitions of
  

11   Section 1000.15 and 1000.16.
  

12       JUDGE CLIFTON:  All right.  And that reference to 1000.15
  

13   had three zeroes in it as well, correct?
  

14       MR. SCHAD:  That's correct.
  

15       JUDGE CLIFTON:  Okay.
  

16       MR. SCHAD:  As a general statement of purpose, the
  

17   Preliminary Report the Federal Order Reform Classification
  

18   Committee, in November 12th, 1996, stated, and I'll quote:
  

19
                In conformance with the Agricultural Marketing Act

20                of 1937, all milk should be classified "in
                accordance with the form in which were the purpose

21                for which it is used."  Although the primary
                factors for classifying milk should be excused in

22                its form, other factors, such as product labelling
                and equity among competing handlers, should also

23                be considered.  (Page 2.)
  

24      Q.  Thank you.  Can you hold it a minute?
  

25          Your Honor, I would like to have typographical error in
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 1   presented in Exhibit 70 corrected.  There's a -- the third line
  

 2   from the end of the quote, the word "from" is there instead of
  

 3   "form," fifth word from the end.  "Classified milk should be
  

 4   its use and form" as opposed to from.
  

 5       JUDGE CLIFTON:  I'm going to ask Ms. Elliott to make this
  

 6   change on the record copies.  We're on Exhibit 70, page 3, it's
  

 7   the only indented paragraph on page 3.  And as Mr. Beshore has
  

 8   indicated, it's the third line up from that paragraph, "from"
  

 9   becomes "form."  And I know there's not much room for you to
  

10   write, however you want to do it with arrows, you may want to
  

11   rewrite the word "form" out in the margin, striking "from."
  

12       MR. BESHORE:  Okay.
  

13       JUDGE CLIFTON:  And I would also like to ask, Mr. Beshore,
  

14   where Mr. Schad added a couple of regulatory sections as he
  

15   read on page 2, shall I also ask Ms. Elliott to write those in
  

16   on the record copies?
  

17       MR. BESHORE:  I would request that, yes.
  

18       JUDGE CLIFTON:  All right.  Then I would like, Ms. Elliott,
  

19   to go to page 2 of Exhibit 70, and at the end of the second
  

20   full paragraph write in, as Mr. Schad testified, additional
  

21   sections which are; 1051.53 and 1051.54.  I know you are still
  

22   working on those.  Can we resume the testimony, Ms. Elliott?
  

23       MS. ELLIOTT:  Yes.
  

24       JUDGE CLIFTON:  All right.  Mr. Beshore?
  

25   BY MR. BESHORE:
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 1      Q.  Go ahead, Mr. Schad, picking up after the end of the
  

 2   quoted material on page 3.
  

 3      A.  Yes.
  

 4          In 1974, a uniform Federal Order classification plan
  

 5   for 39 markets was adopted and continued through the Federal
  

 6   Order Reform process, where uniform classifications of dairy
  

 7   products were adopted for all Federal Orders.  Since Federal
  

 8   Order Reform, AMS has called two national hearings to consider
  

 9   changes in definitions and classifications of milk products.
  

10   In 2004, AMS called a hearing to address the reclassification
  

11   of evaporated or sweetened condensed milk in consumer-type
  

12   packages from Class III to Class IV.
  

13      Q.  And those are Roman Numeral III and IV?
  

14      A.  That's correct.
  

15      Q.  Is it necessary, your Honor, to clarify -- I assume we
  

16   don't have to clarify Roman Numerals and Arabics, in accordance
  

17   with your instruction at the beginning of that about
  

18   punctuation, etcetera?
  

19       JUDGE CLIFTON:  I agree.
  

20   BY MR. BESHORE:
  

21      Q.  Thank you.  I won't interrupt you for that
  

22   clarification further, Mr. Schad.  Just read it as it is.
  

23      A.  I will note when it's numerical and I will just assume
  

24   it to be Roman numerals.
  

25      Q.  I think we don't have to note it at all as long as it
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 1   is correct in the exhibit.
  

 2      A.  Reading on.
  

 3          And in 2005, USDA held a hearing to reconsider the
  

 4   classification of Class I milk.
  

 5          Referenced in the Federal Order Class I and Class II
  

 6   definitions are Section 1000.15, fluid milk product, and
  

 7   Section 1000.16, fluid cream product.  Section 1000.16 was
  

 8   unchanged during the Federal Order Reform process and includes
  

 9   "the mixture of cream and milk or skim milk containing 9
  

10   percent or more butterfat..."  This definition would include
  

11   the consumer product commonly known as half and half.
  

12           The fluid product section was --
  

13      Q.  Start again.
  

14      A.  The fluid milk products section was modified on
  

15   January 1st, 2011, as a result of a Federal Order hearing held
  

16   during June 2005.  The final decision held, "This final
  

17   decision maintains the current fluid milk product definition's
  

18   compositional standard 6.5 percent nonfat milk solids and
  

19   incorporates an equivalent 2.25 percent true milk protein
  

20   criterion for determining whether a product meets the
  

21   compositional standard."
  

22           The California Food and Agriculture Code contains a
  

23   classified pricing system which is comparable to the Federal
  

24   Order definitions.
  

25           The California Class 1 definition is similar to the
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 1   Federal Order Class I with a limit, with limited exceptions.
  

 2   CDFA defines half and half as a Class 1 product, while AMS
  

 3   classifies the product as Class II.
  

 4           The California Class 2 and Class 3 definitions are
  

 5   comparable to the Federal Order Class II, with notable
  

 6   exceptions.  CDFA classifies buttermilk, used as a beverage, as
  

 7   Class 2, while the Federal Orders assign that product to
  

 8   Class I.
  

 9           The California 4a and 4b definitions are essentially
  

10   identical to the Federal Orders Class III and Class IV.
  

11           Exhibit 29 of the testimony of Mr. Nierman, I'm sorry,
  

12   let me read that again.  Exhibit 29 and the testimony of
  

13   Mr. Nierman were provided by AMS and list individual dairy
  

14   products as classified by CDFA, and their corresponding Federal
  

15   Order classifications.  Exhibit 62 and the testimony of
  

16   Mr. Shippelhoute from CDFA further explain the CDFA
  

17   classifications.
  

18           This Proposal recommends that the California Order
  

19   adopt Sections 1000.15, 1000.16, and 1000.40 in order to
  

20   effectuate uniform classifications of the forms and uses of
  

21   milk throughout the Federal Orders.
  

22           Section 1051.42 refers to the classification and
  

23   transfer of -- I'll read that again.
  

24           Section 1051.42 refers to the classification of
  

25   transfers and diversions in part 1000.42.  The provisions and
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 1   the rationale of this section were the subject of testimony by
  

 2   an AMS witness, Mr. Schaefer, at the start of the hearing.  The
  

 3   Cooperatives recommend the adoption of this provision.
  

 4           Section 1000.43 and Section 1051.43 refer to the
  

 5   classification of shrinkage, overages, and producer milk under
  

 6   the Order.  The provisions in the rationale of this section
  

 7   were the subject of testimony by an AMS witness, Mr. Mykrantz,
  

 8   at the start of the hearing.  The Cooperatives recommend the
  

 9   adoption of these provisions.
  

10   II.  The California Federal Order Should Adopt for Section
  

11   1051.50 the Uniform National Provision for Class Prices,
  

12   Component Prices, and Advance Pricing Factors in
  

13   7 CFR Section 1000.50.
  

14           The Cooperatives propose that the California Federal
  

15   Order adopt the class price formula listed in the 7 CFR Section
  

16   1000.50, the text of which is found in Cooperatives' Exhibit
  

17   6.A (4 pages.)  This section describes the formula used to
  

18   develop Class I, II, III, and Class IV prices, the sources of
  

19   commodity prices used in the pricing formula, and the make
  

20   allowances and product yields used in the calculation.
  

21   Section 1000.50 also describes the procedure for setting
  

22   advanced Class I skim and butterfat prices.  And a Class, and
  

23   advanced Class II, solids not fat prices.  In 2014, AMS
  

24   reported that 129.4 billion pounds of producer milk was pooled
  

25   on the Federal Orders, while the National Agricultural
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 1   Statistics Services (NASS) estimated that the total U.S. milk
  

 2   production was 200.6 billion pounds, of which 42.3 billion
  

 3   pounds were produced in California.  Thus, 65 percent of the
  

 4   total national production, and 82 percent of the national
  

 5   production, less California, was priced by the uniform pricing
  

 6   formula of the Federal Orders.
  

 7      Q.  Of the Federal Order system?
  

 8      A.  Of the Federal Order system.
  

 9      Q.  Thank you.
  

10      A.  California dairy products, like dairy products produced
  

11   under Federal Order pricing, compete for sales in the national
  

12   market.  The Secretary has long recognized that national
  

13   competition for dairy products required prices for milk used to
  

14   produce these products --
  

15      Q.  Excuse me, Mr. Schad, can you start that sentence again
  

16   the Secretary?
  

17      A.  The Secretary has long recognized that national
  

18   competition for dairy product sales, required prices for milk
  

19   used to produce those products to be uniform across the Federal
  

20   Orders.  While the current pricing formulae were developed
  

21   through the Federal Order Reform process and amended as a
  

22   result of several national hearings, the formulas' antecedents
  

23   flow from the Federal Orders precedents of uniform pricing of
  

24   milk used to produce manufactured dairy products.  The
  

25   established approach of uniform national pricing for milk used
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 1   to produce dairy products other than fluid milk results from
  

 2   the recognition that these products compete in a national
  

 3   marketplace.  Pricing in California production -- I'm sorry,
  

 4   yes -- pricing in California production, under the national --
  

 5      Q.  Excuse me, start that sentence again.
  

 6      A.  Pricing California milk production under the national
  

 7   class price grid is essential to extend uniform pricing to a
  

 8   fifth of the nation's milk production.
  

 9          A.  The Evolution of a National Manufacturing Price.
  

10           The evolution from regional class prices to a national
  

11   class pricing grid can be traced to the adoption of the
  

12   Minnesota-Wisconsin (M-W) price series as a uniform price for
  

13   milk used to produce manufactured dairy products and the base
  

14   price for regional Class I prices in all Federal Orders.  The
  

15   Minnesota-Wisconsin manufacturing grade milk price series,
  

16   (M-W) was first adopted in 1961 and adopted in all, or nearly
  

17   all, of Federal Orders, in the late 1960's.  In the 1995
  

18   Federal -- I'm sorry, I'll start that again.  In the 1995 Final
  

19   Decision of the Basic Formula Price Hearing, the Secretary
  

20   cited the national character of the M-W price.
  

21           And I quote:
  

22                The M-W price is a competitive price that
                represents an estimate of the average prices paid

23                for Grade B milk in Minnesota and Wisconsin by
                plants that manufacture butter, nonfat dry milk,

24                and cheese.  These products are sold in a national
                market and competition with such products made

25                from Grade A milk that is in excess of the fluid
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 1                price reflect changes in overall supply and demand
                conditions from milk and its products nationally.

 2                (60 Fed. Reg. 7290, 7292 (1995))
  

 3      Q.  Could you please, please note that Fed. Reg. is Federal
  

 4   Register, so you can just say Fed. Reg. when you come to it.
  

 5   Yeah.
  

 6      A.  Okay.  Further, in the 1995 decision, the Secretary
  

 7   describes the mechanics of the M-W competitive price series:
  

 8
                The use of the competitive pay price method of

 9                pricing milk is based on the premise that in a
                highly competitive economy, dairy concerns will

10                tend to purchase milk at prices commensurate with
                the more efficient concerns' ability to pay for

11                the product.  As shifts occur in the relationship
                between finished products prices, one group of

12                processors may be able to pay higher prices, the
                other processors must meet the approximate -- I'm

13                sorry -- meet or approximate these prices or lose
                their supplies.  If a dairy concern fails to make

14                the necessary adjustments, it will be forced --
                I'm sorry, I'm starting from the comma -- it will,

15                in time, be forced out of business.  Increasing
                labor and other costs will tend to reduce prices

16                paid for milk.  On the other hand, the use of new
                assembling, processing, packaging, and marketing

17                techniques which reduce costs, or increase product
                returns, will tend to increase prices paid for

18                milk.  These upward or downward adjustments in
                costs will automatically be reflected in the

19                reserve prices by using the competitive price, pay
                prices method of pricing.

20                (60 Fed. Reg. at 7299 (1995))
  

21           It was observed that in the M-W pricing environment --
  

22      Q.  Start -- start again, make sure to get every word.
  

23      A.  It was observed that in the M-W milk pricing
  

24   environment, milk processors of manufactured products would
  

25   freely compete for milk in a marketplace of many sellers and
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 1   buyers.  It was assumed in that environment that processors
  

 2   determined the price they could afford to pay for milk based on
  

 3   the sales price of their manufactured product, less the cost of
  

 4   processing.  Within that accounting for a cheese manufacturer,
  

 5   if whey was a product that it could sell, it would be a
  

 6   positive value in its ability to pay dairy farmers.  However,
  

 7   if whey from a processing of cheese had no value, and had to be
  

 8   disposed of, then whey would be a cost, thus implicitly, the
  

 9   value or cost of whey has always, was always included in the
  

10   M-W price prior to Federal Order Reform.
  

11           The M-W was a competitive pay price obtained from a
  

12   survey of manufacturing plants in Minnesota and Wisconsin
  

13   making payments to producers of Grade B (manufacturing grade)
  

14   milk.  The base price for M-W was updated by the --
  

15       JUDGE CLIFTON:  Let me have you start the sentence that
  

16   starts "this."
  

17       MR. SCHAD:  This base price M-W --
  

18       MR. BESHORE:  Base.
  

19       JUDGE CLIFTON:  One more time.
  

20       MR. SCHAD:  This base month M-W was updated by a survey of
  

21   smaller number of plants' pay prices for the succeeding month.
  

22   At the time the M-W was developed, approximately 50 percent of
  

23   the total Grade B milk was produced in those two states.
  

24   BY MR. BESHORE:
  

25      Q.  Start at the end, at the beginning of that line, again.
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 1      A.  At the time the M-W was developed, approximately 50
  

 2   percent of the total U.S. Grade B milk was produced in those
  

 3   two states.  In this context, manufacturing milk included all
  

 4   uses of milk that did not require Grade A, including
  

 5   butter/powder and all forms and varieties of cheese.
  

 6          As a number of Grade B producers and the number of
  

 7   plants that accepted Grade B milk declined, a change in the M-W
  

 8   was required.  The Basic Formula Price (BFP) was established in
  

 9   1989 as a commodity price updater to the M-W competitive price
  

10   survey.  The products surveyed in the updater formula were
  

11   butter, nonfat dry milk, cheddar cheese, and whey powder.  The
  

12   process to determine the basic formula price was described in
  

13   the 1990 Carolina Order Promulgation Decision:
  

14                It (BFP) would be computed by increasing or
                decreasing the M-W price of the second preceding

15                month by an amount that reflects changes in the
                value of the gross value of milk used to produce

16                cheddar cheese(including whey fat and whey solids
                nonfat), butter, nonfat dry milk, and edible whey

17                powder for the, of the first 15 days of the
                preceding month compared to the first 15 days of

18                the second preceding month.
  

19       JUDGE CLIFTON:  You are doing amazingly well, but I would
  

20   like you to read again, starting, start, if you will, with
  

21   butter, nonfat dry milk, and edible whey powder, and
  

22   continuing.
  

23       MR. SCHAD:
  

24                Butter, nonfat dry milk, and edible whey powder of
                the first 15 days of the preceding month, compared

25                to the first 15 days during the second preceding
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 1                these products would be determined by multiplying
                the price of each product by a yield factor which

 2                represents the pounds of product that results from
                the manufacturer of a hundredweight of milk.  The

 3                yield factors used in the formula adopted herein
                would be those that are used under the Dairy Price

 4                Support Program for determining similar gross
                values.

 5                (55 Fed. Reg. 25618, 25641 (1990))
  

 6           Although the 1985 Farm Bill changed the calculation of
  

 7   the cheese support price by deleting whey from the formula,
  

 8   nevertheless, the Secretary continued to use whey values, make
  

 9   allowances and yields to compute the BFP.  Within the
  

10   Secretary's discretion to report an equivalent price --
  

11   BY MR. BESHORE:
  

12      Q.  Excuse me, Mr. Schad, start that sentence again,
  

13   please.
  

14      A.  Within the Secretary's decision to report -- within the
  

15   Secretary's decision to report an equivalent price, he wrote:
  

16                It is therefore ordered that a whey processing
                cost of 12.5 cents per pound and a yield factor of

17                5.5 pounds, continue to be used as equivalent
                factors determining any positive whey value in

18                computing the basic Class III formula price under
                the above-named orders, effective with the

19                issuance of this determination.
                (55 Fed. Reg. at 25642.)

20
  

21       JUDGE CLIFTON:  Because it's a quote, I would really like
  

22   you to read after the comma, the last five words, six words of
  

23   that particular quote.
  

24       MR. SCHAD:  effective upon issuance of this determination.
  

25       JUDGE CLIFTON:  Thank you.
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 1       MR. SCHAD:  However, the calculation that determined the
  

 2   BFP prior to FMMO Reform was changed in 1995.  The 1995 basic
  

 3   formula price final decision redefined a calculation deleting
  

 4   the whey factor, but for the first time, included a dry
  

 5   buttermilk factor.  The Secretary wrote:
  

 6                After reviewing the various formulas, it is
                concluded the best updater would include the

 7                following products and representative price
                series:  Grade AA butter, Chicago Mercantile

 8                Exchange (AAB); nonfat dry milk, Central States
                Production Area NFDM; dry buttermilk, Central

 9                States Production Area (DBM); cheddar cheese,
                40-pound block, National Cheese Exchange (NCE);

10                and Grade A butter, Chicago Mercantile Exchange
                (AB).  Dry whey is not included in the formula

11                because not all cheese manufacturers process whey
                and the disposal of it is a cost to many

12                manufacturers.  Furthermore, dry whey is no longer
                included in calculating the cheese purchase price

13                under the dairy support program.
                (60 Fed. Reg. 7301)

14
  

15   BY MR. BESHORE:
  

16      Q.  Read that last clause, please, in the quote.
  

17      A.  Furthermore, dry whey is no longer included in
  

18   calculating the cheese purchase price under the dairy price
  

19   support program.
  

20      Q.  Thank you.
  

21      A.  While the politics of the 1985 Farm Bill ultimately
  

22   changed the calculation of the BFP by deleting whey from the
  

23   formula, nevertheless, the value of whey continued to be
  

24   implicitly included in the base, BFP, through the base month
  

25   M-W price.  Consequently, since 1961, value of whey has always
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 1   been included in the National Federal Order price for
  

 2   manufacturing milk.
  

 3           Prior to Federal Order Reform, several Federal Orders
  

 4   were amended to include multiple component pricing (MCP).
  

 5   These order hearings were held on an individual marketing area
  

 6   basis and subject to decision making based on hearing evidence.
  

 7   For instance, Order 30 provided a protein price calculated by
  

 8   multiplying 1.32 times the average monthly 40-pound block
  

 9   cheddar cheese price as reported by the National Cheese
  

10   Exchange.  The pre-Reform other solids price for Federal Order,
  

11   for FMMO 30, was calculated by subtracting the butterfat and
  

12   protein values from the announced BFP price and dividing by the
  

13   market's other solids percentage.  While other Federal Orders
  

14   that had MCP pricing utilized in different formula to determine
  

15   the order's protein price, the Class III price was the starting
  

16   price for all orders.
  

17      Q.  Read that again starting with "the Class III price."
  

18      A.  Which was the starting price for all orders, was the
  

19   National BFP.
  

20       JUDGE CLIFTON:  Let me stop you, just so it's clear.
  

21       MR. SCHAD:  Want me to read the sentence?
  

22       JUDGE CLIFTON:   No, just start with the word "the Class
  

23   III price."  Start there.  And say it.
  

24       MR. SCHAD:  The Class III price, which was the starting
  

25   point for all orders, was the National BFP.  Thus, at standard

3067



TRANSCRIPT OF PROCEEDINGS - VOLUME XV

 1   test, can the national Class III price in all orders was the
  

 2   BFP.
  

 3           B.  Exceptions to Price Uniformity in Prices for Milk
  

 4   used in Manufacturing:  Class III-A
  

 5   BY MR. BESHORE:
  

 6      Q.  That's a header?  That's a heading?
  

 7      A.  That's a heading.
  

 8      Q.  Thank you.
  

 9      A.  The price for milk used to produce nonfat dry milk,
  

10   Class III-A, was established in the November of 1992 in three
  

11   Federal Orders:  FMMO's 1, 4, and 124.  In October 20, 1993,
  

12   Class III-A decision -- I'm sorry, let me start that again.
  

13          In the October 20, 1993 Class III-A decision, the
  

14   Secretary noted that the new Class III-A classification
  

15   affected only milk used to produce nonfat dry milk (not butter)
  

16   and reiterated his support for national pricing for cheese and
  

17   butterfat.  The 1993 decision expanded Class III-A pricing from
  

18   the three original orders; Orders 1, 4, and 124, to an
  

19   additional 26 Federal Orders.  And I refer to [Docket
  

20   AO-14-Z65-R02, etcetera; DA-91-013.]  The Secretary noted that
  

21   establishing Class III-A pricing in a limited number of markets
  

22   caused price misalignments in adjacent markets.
  

23   (58 Fed. Reg. 58112, 58114, and 58115, (1993))
  

24           The formula make allowances that were used to determine
  

25   the Class III-A were the make allowances legislated in the
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 1   Commodity Credit Corporation's Dairy Price Support Program.
  

 2           The 1993 decision reiterated the earlier three market
  

 3   decisions by continuing the Western Orders' use of the average
  

 4   Dairy Market News Western Powder Price for orders West of the
  

 5   Rocky Mountains (FMMO 124, 131, and 135) and the average Dairy
  

 6   Market News Central States Powder Price for the other affected
  

 7   markets.  The recommended decision proposed to use the Western
  

 8   Powder Price in all orders for the Formula Commodity Price,
  

 9   however, the Secretary reversed himself and wrote:
  

10
                There is obviously some location value associated

11                with nonfat dry milk as dairies with other
                finished manufacturing products like cheese and

12                butter.  However, manufacturers of these finished
                products compete with each other for sales

13                throughout the nation.  Thus, currently, the
                minimum price used for these products is uniform

14                throughout the country, with some minor
                exceptions.  This ensures that all processors of

15                these products have the same starting point in
                terms of the minimum price for milk.  They are

16                then left to compete with sales with each other,
                for sales throughout the country.  In some areas,

17                the processors would have a location advantage
                over competitors, and in some areas a

18                disadvantage.  However, the marketplace, and not
                differences in the minimum price for milk, would

19                determine the relative advantages in order to
                allow competitive forces to continue to operate.

20                The recommended III-A decision concluded --
  

21      Q.  Excuse me, start that sentence again, Mr. Schad.
  

22      A.
  

23                The recommended decision concluded that the Class
                III-A price should be uniform among the Federal

24                Order markets, as is currently the case with the
                Class III price.  Using different powder prices in

25                the Class III-A formulas could result in
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 1                manufacturing plants depending on where the
                dividing line is established.  For using different

 2                prices, the recommended decision concluded.
                Establishing different price levels would not be

 3                consistent with the price support program and the
                national market nature of the nonfat dry milk

 4                market, the recommended decision further
                concluded.

 5
  

 6           The Secretary went on to note --
  

 7      Q.  Could you repeat the source?
  

 8      A.  (58 Fed. Reg. At page 58124.)
  

 9      Q.  The Secretary went on to note that the Western Price
  

10   was lower than the Central nonfat dry milk prices, but not
  

11   always at the same magnitude.  When the nonfat dry milk prices
  

12   were high, the difference would be greater.  And when the
  

13   nonfat dry milk price was lower, the difference between the
  

14   price series narrowed.  Between September 1991 and August 1992,
  

15   the difference between the price series ranged from 2.4 cents
  

16   per pound to 6.2 cents per pound, an average 4 cents for the
  

17   period.  Noting that about 60 percent of the nonfat dry milk
  

18   was manufactured in the Western Region, the Secretary opted to
  

19   maintain the regional price factor in the Class III-A formula.
  

20   In doing so, the Secretary rejected a suggestion --
  

21       JUDGE CLIFTON:  Let me stop you.  Start again with Class
  

22   III-A at the end of the sentence.
  

23       MR. SCHAD:  Class III-A price formula.  In doing so, the
  

24   Secretary rejected the suggestion that the formula use the
  

25   Central state's price and discount that price for the Western
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 1   Order by affixed amount to represent transportation.  He noted
  

 2   that the difference in prices between the price series,
  

 3   fluctuated.
  

 4           Also, this same citing, at page 58124 and 125.
  

 5           Of the 33 Federal Orders included --
  

 6   BY MR. BESHORE:
  

 7      Q.  Excuse me, read, start again that sentence.
  

 8      A.  Of the 31, I'm sorry -- of the 31 Federal Orders
  

 9   included in the 1999 annual summary, 21 Orders had provisions
  

10   for Class III-A pricing.
  

11          Due to the seasonal adjusters of the three Northeast
  

12   Orders and the two separate price series (Central States and
  

13   Western States) there were five different monthly prices for
  

14   the 23 orders.  However, the variation of the 1999 average
  

15   Class III-A price series, was slight:
  

16           Order 1, $12.14; Order 2, $12.22; Order 4, $12.16;
  

17   Western Area, (Pacific Northwest, Central Arizona, and
  

18   Southwestern Idaho, and Eastern Oregon Orders) $12.04; and the
  

19   Other Areas, including Carolina, Southeast, Michigan Upper
  

20   Peninsula, Southern Michigan, Eastern Ohio, Western
  

21   Pennsylvania, Ohio Valley, Indiana, Chicago Regional,
  

22   Louisville-Lexington-Evansville, Upper Midwest, Iowa,
  

23   Nebraska-Western Iowa, Southwestern Plains, and
  

24   New Mexico-West Texas, $12.14.
  

25           There was an 18 cent per hundredweight range of the
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 1   1999 average Class III-A prices between the New York and
  

 2   New Jersey Order and the lowest prices in the Western Order.
  

 3           I cite --
  

 4      Q.  Western?
  

 5      A.  Area.
  

 6      Q.  Thank you.
  

 7      A.  I cite (1999 Federal Milk Order Statistics Annual
  

 8   Summary, Table 30).
  

 9       JUDGE CLIFTON:  Read the cite again, please.
  

10       MR. SCHAD:  1999 Federal Milk Marketing Order Statistics
  

11   Annual Summary, Table 30.
  

12       JUDGE CLIFTON:  I'm going to stop you there, we're on page
  

13   12.  I just want everybody to stand for five minutes.
  

14           Oh my goodness, we have used our time.
  

15       MR. BESHORE:  Maybe finish a paragraph and we'll be out.
  

16       JUDGE CLIFTON:   So that we will be at a stopping point.
  

17   Yes, you may continue to read, if you would, please Mr. Schad.
  

18       MR. SCHAD:  It is important to note that in 1993, a
  

19   sales-weighted national average nonfat dry milk price was not
  

20   available.  The Secretary had to rely on a voluntary and
  

21   unaudited survey of unweighted weekly sales of nonfat dry milk
  

22   reported in the Dairy Market News.  Had the Secretary had
  

23   access to a national weighted average nonfat dry milk price
  

24   that would have been, that would have been influenced by the
  

25   Western Regions, 60 percent of nation's production as the NASS
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 1   price is, he may have come to a different conclusion on the
  

 2   establishment of Regional Class III-A prices.  Nevertheless,
  

 3   when you allow for the seasonal adjusters in the three
  

 4   Northeast Orders that would have been present even without
  

 5   Class III-A pricing, the average Class III-A difference was 10
  

 6   cents per hundredweight.  The informal rule making process of
  

 7   Federal Order Reform allowed AMS to better standardize and make
  

 8   uniform, the prices from milk used to produce Class II, III,
  

 9   and IV products.  As a result of Federal Order Reform, since
  

10   2000, no Federal Order contains a seasonal pricing provision,
  

11   nor does any Federal Order include regional pricing factors
  

12   used in that manufacturing.
  

13      Q.  Read the last the last sentence again.
  

14      A.  As a result a Federal Order Reform, since 2000, no
  

15   Federal Order contains a seasonal pricing provision, nor does
  

16   any Federal Order include regional pricing factors for milk
  

17   used in manufacturing.
  

18      Q.  Thank you.
  

19       JUDGE CLIFTON:  Now --
  

20       MR. BESHORE:  We will stop there for the day.
  

21       JUDGE CLIFTON:  I think that's a good plan.
  

22           Mr. Beshore, I want to go back to first full paragraph,
  

23   the sentence starts "it is important to note" and the witness
  

24   properly read the end of the second line of that paragraph as
  

25   being "unweighted" is that correct?
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 1       MR. BESHORE:  That is correct.
  

 2       JUDGE CLIFTON:  So I'm going to ask Ms. Elliott to change
  

 3   the record copies.  This is Exhibit 70, page 12, the first full
  

 4   paragraph the second line, the last word reads "unweighed" and
  

 5   it should read "unweighted."
  

 6       MR. BESHORE:  There's a "T" missing.
  

 7       JUDGE CLIFTON:  So the record copies will be conformed
  

 8   accordingly.
  

 9       MR. BESHORE:  Thank you.
  

10       JUDGE CLIFTON:  So when we resume, we'll take the next part
  

11   of page 12, which begins with a heading at the bottom of the
  

12   page.
  

13           Is there anything else preliminary to our going off
  

14   record?  There is nothing.  I'll see you here.  You are welcome
  

15   to come as early as 8:00, we'll go on record at 9:00.
  

16           Right now we go off record at 5:01.
  

17      (Whereupon, the evening recess was taken.)
  

18                            ---o0o---
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1         THURSDAY, OCTOBER 15, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record in the milk hearing.
  

 3   It is October 15th, that's 1-5, 2015.  It's a Thursday.  This
  

 4   is Day 16 of the milk hearing and we are in Clovis, California.
  

 5   It is approximately 9:01 in the morning.
  

 6           I'm Jill Clifton.  I'm the United States Administrative
  

 7   Law Judge that's been assigned to take in the evidence during
  

 8   this hearing, that would be exhibits and testimony.  Then I
  

 9   complete my task with regard to the hearing when I certify the
  

10   record, that is, I state what evidence there is.  I refer to
  

11   the transcripts, at that point they will have been subject to
  

12   proposed corrections, and I will have chosen which corrections
  

13   to make, and I'll identify what exhibits were accepted, and
  

14   what exhibits were rejected.  I would like now to take
  

15   appearances of others who are appearing.  I would like to begin
  

16   with other USDA employees, please.
  

17       MS. TAYLOR:  Good morning, my name is Erin Taylor,
  

18   E-R-I-N, T-A-Y-L-O-R, I'm a Marketing Specialist with Dairy
  

19   Programs at USDA.
  

20       MS. ELLIOTT:  Pamela Elliott, E-L-L-I-O-T-T, USDA, AMS
  

21   Dairy Program.
  

22       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N
  

23   Assistant to the Deputy Administrator, Dairy Programs.
  

24       MS. MAY:  Good morning, Laurel May, L-A-U-R-E-L, M-A-Y,
  

25   USDA, AMS Dairy Program.
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 1       MR. NIERMAN:  Good morning, Jason Nierman, N-I-E-R-M-A-N,
  

 2   Assistant Market Administrator Federal Order 5 on detail with
  

 3   AMS Dairy Program.
  

 4       MR. HILL:  Good morning, Brian Hill, B-R-I-A-N, H-I-L-L,
  

 5   Attorney with the Office of the General Counsel.
  

 6       MS. BECKER:  Good morning, Lauren Becker, B-E-C-K-E-R, USDA
  

 7   Office of the General Counsel.
  

 8       MR. BESHORE:  Marvin Beshore, M-A-R-V-I-N, B-E-S-H-O-R-E,
  

 9   counsel to the proponents of Proposal 1, California Dairies,
  

10   Inc., Dairy Farmers of America, Inc., and Land O'Lakes, Inc.
  

11       MR. VLAHOS:  John Vlahos, J-O-H-N, V-L-A-H-O-S, Counsel for
  

12   the same parties that Mr. Beshore represents.
  

13       JUDGE CLIFTON:  Mr. Vlahos, I didn't take your appearance
  

14   at 9:00 yesterday morning, but you did participate in
  

15   yesterday's hearing.
  

16       MR. VLAHOS:  I did indeed, your Honor.
  

17       JUDGE CLIFTON:   Thank you.
  

18       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D,
  

19   Land O'Lakes.
  

20       DR. ERBA:  Good morning, Eric Erba, E-R-I-C, E-R-B-A, I'm
  

21   with California Dairies, Inc.
  

22       MR. ENGLISH:  Good morning, your Honor.  Chip English,
  

23   C-H-I-P, E-N-G-L-I-S-H, appearing for the Dairy Institute of
  

24   California and I'm with the law firm of Davis, Wright,
  

25   Tremaine, with my office in Washington DC.
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 1       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V-U-L-I-N, also with
  

 2   Davis, Wright, Tremaine, representing the Dairy Institute of
  

 3   California.
  

 4       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

 5   Economist with Dairy Institute of California.
  

 6       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

 7   K-A-L-D-O-R, Executive Director of the Dairy Institute of
  

 8   California.
  

 9       MR. RAMIREZ:  Good morning, Miguel Ramirez, M-I-G-U-E-L,
  

10   R-A-M-I-R-E-Z, with Leprino Foods, Denver, Colorado.
  

11       MR. ALBY:  Good morning, Jon Alby, J-O-N, A-L-B-Y, I'm
  

12   Associate General Counsel with Leprino Foods Company in Denver.
  

13       MR. DeJONG:  James DeJong, J-A-M-E-S, D-e-J-O-N-G, I'm with
  

14   Hilmar Cheese, a dairy-farmer owned manufacturer of cheese,
  

15   whey and milk products.
  

16       MR. ZOLIN:  Good morning, my name is Alan Zolin, A-L-A-N,
  

17   Z-O-L-I-N, I'm a Consultant here representing Hilmar Cheese.
  

18       MR. VETNE:  John Vetne also a representative for Hilmar
  

19   Cheese.  V-E-T-N-E.  Thank you.
  

20       MS. HANCOCK:  Good morning, Nicole Hancock, H-A-N-C-O-C-K,
  

21   with Stoel Rives, S-T-O-E-L, R-I-V-E-S, representing the
  

22   California Producer Handlers Association and Ponderosa Dairy.
  

23       MR. LAI:  Good morning, Victor Lai, L-A-I, with Producers
  

24   Dairy Foods.
  

25       JUDGE CLIFTON:  I'd like now to take appearances of others
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 1   who are here and expect to participate, even though you may not
  

 2   be associated with one of the proposals.
  

 3       MR. VANDER WOUDE:  Good morning, my name is Simon,
  

 4   S-I-M-O-N, Vander Woude, V-A-N-D-E-R  W-O-U-D-E.  And I'm a
  

 5   producer from Merced County.
  

 6       MS. AcMOODY:  Good morning, Annie AcMoody, A-c-M-O-O-D-Y,
  

 7   I'm with Western United Dairymen.
  

 8       MR. MILTNER:  Good morning, Ryan Miltner, M-I-L-T-N-E-R,
  

 9   with Miltner Law Firm, representing the Select Milk Producers.
  

10       JUDGE CLIFTON:  Is there anyone else who has not yet come
  

11   to the podium who expects to participate, perhaps by testifying
  

12   or in some other way today?  All right.
  

13           I would like now to go to preliminary matters,
  

14   beginning with any from the United States Department of
  

15   Agriculture.
  

16       MS. MAY:  Good morning, Laurel May.  Welcome once again to
  

17   the hearing.  We're glad to have all of you here this morning
  

18   and hope that you will enjoy your time with us, and feel free
  

19   to participate, either by offering testimony or by asking
  

20   questions of any witness.
  

21           We are broadcasting this session of the hearing live,
  

22   and if you want to let your people know where to tune in, it is
  

23   at www.ams.usda.gov/live.
  

24           The court reporter is recording official transcripts of
  

25   this hearing and those are posted at the end of every week,
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 1   approximately two weeks after the end of each hearing week.
  

 2   And you can see those on our AMS Dairy website.
  

 3           One of the little things I have to tell you today is
  

 4   that we found this little teeny-weeny USB thing.  I think it's
  

 5   for attaching a wireless mouse, so if anybody lost it, let me
  

 6   know.  Otherwise I'll turn it into the front office.
  

 7           We do have a few copies of some of our past exhibits in
  

 8   the back on those two tables, if you would like to pick some of
  

 9   those up, and of course you are welcome to enjoy the
  

10   refreshments that we have at the back.
  

11           At the end of the day yesterday Dennis Schad was
  

12   testifying, and we will be hearing from him later today, but
  

13   first I believe Mr. Vander Woude is going to testify for us,
  

14   and so that's kind of where we'll start.
  

15       JUDGE CLIFTON:  Thank you.  Are there any other preliminary
  

16   matters?  I see no one indicating that there are.
  

17           I would just repeat the designation by which the
  

18   Hearing Clerk in the United States Department of Agriculture
  

19   knows this case, and that is in brackets [AO] and then docket
  

20   number 15-0071.
  

21           All right.  Mr. Vander Woude, I know I didn't say it
  

22   right, but if you would come forward, I'll ask you to pronounce
  

23   your name again once you are in the witness stand.
  

24           Please be seated and make yourself comfortable.  I will
  

25   swear you in in a seated position.  Would you raise your right
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 1   hand, please?
  

 2           Do you solemnly swear or affirm under penalty of
  

 3   perjury that the evidence you will present will be the truth?
  

 4       MR. VANDER WOUDE:  Yes.
  

 5       JUDGE CLIFTON:  Thank you.  Please state, slowly, your
  

 6   name, and spell it again for us.
  

 7       MR. VANDER WOUDE:  Simon Vander Woude, V-A-N-D-E-R,
  

 8   W-O-U-D-E.
  

 9       JUDGE CLIFTON:  Is it Vander Woude?
  

10       MR. VANDER WOUDE:  Yes.
  

11       JUDGE CLIFTON:  All right.  Mr. Beshore, if you would
  

12   identify yourself and you may proceed.
  

13          MR. BESHORE:  Marvin Beshore.
  

14                       DIRECT EXAMINATION
  

15   BY MR. BESHORE:
  

16      Q.  Okay.  So Mr. Vander Woude, thank you for coming today
  

17   to the hearing to present your perspective as a dairy producer
  

18   here in California.  Do you have some notes that you have
  

19   prepared and would like to present for the hearing?
  

20      A.  Yes.
  

21      Q.  Okay.  Could you just go ahead and present those,
  

22   please?
  

23      A.  Just read them?
  

24      Q.  Yes.
  

25      A.  Yes.  Good morning.  My name is Simon Vander Woude and
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 1   my business address is 2022 Rahilly Road, Merced, California,
  

 2   95341.  I appreciate the opportunity to take part in this
  

 3   historic hearing and want to thank USDA for granting it at the
  

 4   request of the majority of the California producer community.
  

 5           My wife Chris and I have a very unique story to tell.
  

 6   My grandparents emigrated here in the late 1940's and early
  

 7   1950's from Holland.  Both families worked hard, saved hard,
  

 8   and started their own dairy operations in Southern California,
  

 9   all in the San Diego area, within five years of their arrival.
  

10           In 1971, my parents, William and Willie, started their
  

11   own operation, also in San Diego County.  This was a new dairy
  

12   operation that required many personal loans.  It also took lots
  

13   of hard work and integrity to establish Valley View Dairy.  At
  

14   its peak, this dairy milked approximately 600 cows.
  

15           In 1994, Chris and I set out on our own to establish
  

16   S and C Vander Woude Dairy, also in San Diego County.  We
  

17   rented the facility my grandparents had built 30 years earlier.
  

18   It was a 200-cow dairy and we bought 150 cows from my parents
  

19   to get started.  We ended up milking 300 hundred cows on that
  

20   dairy after we added some more corrals.  Often we are asked
  

21   what generation of the farm we represent.  In our case, that
  

22   depends on how you define it.  Each generation did its own
  

23   thing, but continued in the same business with the support and
  

24   blessing of the previous generation, so we're sort of third
  

25   generation, but sort of first generation of our business.
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 1           In 1997, Chris and I decided to move our operation to
  

 2   the Central Valley because of the lack of resources and
  

 3   opportunity in San Diego, and the abundance of those in the
  

 4   valley.  My parents expressed an interest in doing something
  

 5   together, which was music to our ears, because we had lots of
  

 6   energy and drive but lacked a little in equity still at that
  

 7   point.  We intended to move to Bakersfield, but God placed us
  

 8   in Merced after several years of looking for property or an
  

 9   existing facility.
  

10           In 1999, we bought a large parcel of land and worked to
  

11   negotiate a conditional use permit to build a new dairy on that
  

12   land.  We succeeded in that but were then sued by an
  

13   environmental group based in San Francisco due to the unknown
  

14   impact of our dairy on air quality.  We decided to withdraw the
  

15   permit until more scientific research was done.
  

16           In January of 2001, Chris and I moved S and C
  

17   Vander Woude Dairy from San Diego to Merced, about 400 miles
  

18   North.  Our quest began about December 15, 2000.  We looked at
  

19   a 500-calve dairy in Merced County, which my parents then
  

20   purchased, and Chris and I then bought the cows and equipment
  

21   on that dairy.  And we were, again, in expansion mode.  All of
  

22   this occurred within a 45-day window, with two young children.
  

23           In 2004, our family was finally successful in obtaining
  

24   another conditional use permit, which was supported by an
  

25   Environmental Impact Report to build our Vander Woude Dairy,
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 1   which started operation in 2005.  This was a partnership that
  

 2   included my dad, brother and me.  We started out milking just
  

 3   over the 1,000 cows from the two dairies we had combined.  We
  

 4   did not sell any real estate to build the dairy.  In fact, my
  

 5   mom still owns the dairy facility in San Diego County where
  

 6   they started in 1971.
  

 7           We did things a little differently.  As my dad and I
  

 8   did most of the construction on the new Merced Dairy ourselves.
  

 9   We poured the concrete, put up the barns, fences, expansions,
  

10   stalls, etcetera.  It was a great time as father, son and
  

11   family.
  

12           In 2010, we finished the construction of our 3,200-cow
  

13   dairy.  In 2011, my dad was killed in an accident on the farm.
  

14   It hurt, but we had our faith to pull the family through and
  

15   his fingerprints are all over our dairy.
  

16           In 2014, my brother and his family left our partnership
  

17   to start their own dairy.  Today, Chris and I own 98 percent of
  

18   Vander Woude Dairy and 57 percent of our 2,100-acre farm.  Over
  

19   the years we have been blessed with six healthy children as
  

20   well.  As you can tell, we don't stand still too often.  We
  

21   learn from the past but are always looking to the future.
  

22           I have been very involved with the community and dairy
  

23   industry over the years as well.  I served on the Dairy
  

24   Subcommittee of the San Joaquin Valley Air Pollution Control
  

25   District as the dairy rules were developed.  I served on the
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 1   Merced County Dairy Advisory Committee as the county rules were
  

 2   developed as well.
  

 3           I was appointed by Secretary of Agriculture Karen Ross
  

 4   to serve on the Dairy Future Task Force, whose purpose was to
  

 5   try to find a solution to the milk pricing dilemmas in
  

 6   California.  Today I serve on the Board of Directors of
  

 7   California Dairies, Inc., and am in my fourth year as one of 16
  

 8   directors.  I am also in my seventh year of service on the
  

 9   Board of Directors for Western United Dairymen.  I also am a
  

10   lead member of the building committee for an 800-student
  

11   Christian school in Merced and have served on our church board
  

12   several times.
  

13           I hope I can put a face to those that will be impacted
  

14   by the proposal that USDA will be developing.  We may seem like
  

15   a factory farm or a corporate operation, but we are just a
  

16   hard-working family who appreciates the opportunities afforded
  

17   us by this great country in which we live.  We anticipate a
  

18   bright future for our great industry, of which our children may
  

19   potentially want to be a part.
  

20           As I said earlier, I have learned from the past, but
  

21   look eagerly toward the future in anticipation of this
  

22   proposal.  As I sit on the Board of California Dairies, Inc., I
  

23   fully support the proposal put forth by the Cooperatives, as it
  

24   brings us back into the fold of milk pricing that exists in
  

25   most of the rest of the country.
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 1           The drought in California is even more real than most
  

 2   people realize.  I nearly ran out of water for my cows a few
  

 3   weeks ago.  We were able to avoid that, however, by getting a
  

 4   new well drilled within a week of asking our well driller.  We
  

 5   did not run out of water, but our well casing cracked and
  

 6   allowed sand to enter into the pressure bowls.  The abrasive
  

 7   material accelerated the wear.  When we tried to pull it out
  

 8   for repairs, the cracked casing snagged the pump so we could
  

 9   not repair it.  It was definitely a scary point in my
  

10   operation.
  

11           Another issue related to the drought is the ability to
  

12   grow feed.  We must freight in a high percentage of our
  

13   concentrates from the Midwest, which causes us to pay more for
  

14   our milk production costs.
  

15           The pressure from increased competition for land and
  

16   water from permanent crops, particularly nuts, has also become
  

17   a reality for the dairy industry.  I firmly believe California
  

18   has hit its peak in milk production and we are now in decline.
  

19   We have seen thousands of acres near our dairy that were in
  

20   dairy forage production ten years ago, now going to orchards
  

21   and vineyards.
  

22           Dairymen had a good year last year.  In the past, that
  

23   would have meant that dairies were adding cows and barns.  Most
  

24   dairies looking to invest some extra profit last year decided
  

25   instead to diversify by planting part of their ranch into nut
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 1   trees or grapevines.  From my point of view, a regulatory
  

 2   structure that results in a slightly higher milk price will not
  

 3   automatically stimulate rapid growth in milk production.  It
  

 4   does not seam likely, due to the some of the other
  

 5   circumstances I mentioned.
  

 6           On the topic of quota, I do have my opinions as well.
  

 7   I am a large quota holder and greatly appreciate what that does
  

 8   for my bottom line.  At the same time, I realize it may have
  

 9   run its course and we should review how our quota system works.
  

10   I appreciate the fact that it is discussed in this hearing, but
  

11   respectfully request that the California dairy industry be
  

12   allowed to determine the fate of quota, instead of the
  

13   processor community or USDA.  A removal or threat of removal
  

14   could be the difference of voting yes or no on this final
  

15   proposal for many producers, and I would hate to see quota once
  

16   again stall progress in our California dairy industry.
  

17           I believe there is a bright future for dairy in
  

18   California, just not one that will see the sustained growth
  

19   that happened here over the last 30 years.  But that's just
  

20   some industry analysis by a guy who has his boots on the ground
  

21   each and everyday and no degree in economics.
  

22           Thank you for allowing me to present a dairy producer
  

23   point of view and I'm happy to try to answer any questions you
  

24   might have.
  

25      Q.  Thank you, Mr. Vander Woude.  I just have one question
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 1   for clarification.  Your comments on quota are those of you
  

 2   personally and not of the CDI board?
  

 3      A.  That's correct.  Those are my personal opinions.
  

 4      Q.  Thank you very much and I don't have any other
  

 5   questions.
  

 6       JUDGE CLIFTON:  I know now how to remember how to pronounce
  

 7   your name.  It has "wow" in it.
  

 8       MR. VANDER WOUDE:  Yes.  And as my 8, 10 year-old son
  

 9   sitting next to his 8 year-old sister would say, "I'm the wow,
  

10   she's the duh."
  

11       JUDGE CLIFTON:  How do you spell the name of the road?
  

12       MR. VANDER WOUDE:  R-A-H-I-L-L-Y.
  

13       JUDGE CLIFTON:  And how does your wife Chris spell her
  

14   name?
  

15       MR. VANDER WOUDE:  C-H-R-I-S.  Christine on legal
  

16   documents.
  

17       JUDGE CLIFTON:  I'm so glad you came here to testify.  I'm
  

18   going to invite other others to ask you questions now.  Who
  

19   would like to begin?
  

20                        CROSS-EXAMINATION
  

21   BY MS. TAYLOR:
  

22      Q.  Good morning, this is Erin Taylor with USDA.  I want to
  

23   thank you for coming and joining us today and taking time out
  

24   of your schedule to testify at this hearing.  We're very
  

25   appreciative at USDA when any of the producers come out to
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 1   speak.
  

 2          Part of the process here for USDA to consider is the
  

 3   impact on small businesses, and the way we define a small
  

 4   business is a revenue of, annual revenue of $750,000, which is,
  

 5   we computed down to about 315,000 pounds per month production.
  

 6   Would you fall under this the small business definition?
  

 7      A.  No.
  

 8      Q.  And you talked about your dairy, 2,100 acres, I
  

 9   believe, is your farm, but about how many cows do you milk?
  

10      A.  3,200.
  

11      Q.  I believe that's it.  Thank you very much.
  

12       JUDGE CLIFTON:  Who else has questions for
  

13   Mr. Vander Woude?  What else would you like to add, if
  

14   anything?
  

15       MR. VANDER WOUDE:  Just thanks for doing this, and have
  

16   fun.  This is a long process.
  

17       JUDGE CLIFTON:  Yes, it is.  And we appreciate your
  

18   viewpoint especially, since it gives us both your personal
  

19   insight and your perspective having served in community
  

20   interests within the dairy industry.  That's very, very
  

21   helpful.
  

22       MR. VANDER WOUDE:  Thank you.
  

23       JUDGE CLIFTON:  Thank you.  Mr. Schad, you may come back to
  

24   the witness stand.
  

25           I not that Mr. Hollon is here.  I didn't take his
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 1   appearance earlier, I was afraid we had worn him out.  I'm
  

 2   delighted that he is here.
  

 3           Mr. Schad, you remain sworn.  I would like you again to
  

 4   state and spell your name.
  

 5       MR. SCHAD:  My name is Dennis Schad, S-C-H-A-D.
  

 6       JUDGE CLIFTON:  Mr. Beshore, would you remind us where and
  

 7   which exhibit we should turn?
  

 8       MR. BESHORE:  After we make one addition, sort of
  

 9   addition/correction to Mr. Schad's testimony.  In Exhibit 70,
  

10   on page 5, he will resume at the bottom of page 12 with the
  

11   subheading C, uniformity in prices for Class II.
  

12                  CONTINUED DIRECT EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Would you turn to page 5 of Exhibit 70.  In the first
  

15   full paragraph at the top of the page, was there a section of
  

16   uniform provisions which should have been referenced in that
  

17   paragraph and was inadvertently omitted, and would you like to
  

18   add, or like to read the language of that paragraph as it
  

19   should have read, or more properly, reads, I guess.
  

20      A.  The answer to the first question is, yes.  And I'm
  

21   reading on page 5 of my testimony, first full paragraph.  It
  

22   should correctly be read:
  

23           Sections 1000.43 and 1000.44, and Sections 1051.43 and
  

24   1051.44 define the general classification rules, including
  

25   classification of shrinkage, overages, and producer milk under
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 1   the order.  These provisions and the rationale of this section
  

 2   are the subject of testimony by an AMS witness, Mr. Mykrantz at
  

 3   the start of the hearing.  The Cooperatives recommend the
  

 4   adoption of these provisions.
  

 5      Q.  Okay.  Thank you.
  

 6       JUDGE CLIFTON:  Now, in order to correct those on the
  

 7   record copy, because it's more than just adding the two section
  

 8   numbers, there are also some words, I'm going to suggest that
  

 9   Ms. Elliott make an arrow to the backside of the page and
  

10   rewrite that accordingly.  So you may just want to take this
  

11   down in draft form at this point before trying to put it on the
  

12   two record copies.  So again, Mr. Schad, read it again slowly
  

13   enough that she can take it as you go and write it down.
  

14       MR. BESHORE:  I might note, Mr. Schad has a typed
  

15   substitute paragraph if that were helpful for Ms. Elliott.
  

16       JUDGE CLIFTON:  That would be wonderful.  Is that what you
  

17   were reading from, Mr. Schad?
  

18       MR. SCHAD:  Yes.  Do you also have a copy of that?
  

19       MR. BESHORE:  I do.  We can read it again, and I will
  

20   supply Ms. Elliott with the copy of the substitute language.
  

21       JUDGE CLIFTON:  Excellent.
  

22       MR. SCHAD:  Sections 1000.43 and 1000.44 and Sections
  

23   1051.43 and 1051.44, define the general classification rules,
  

24   including classification of shrinkage, overages, and producer
  

25   milk under the order.  The provisions and the rationale of this
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 1   section were the subject of testimony by an AMS witness,
  

 2   Mr. Mykrantz, at the start of the hearing.  The Cooperatives
  

 3   recommend the adoption of these provisions.
  

 4       JUDGE CLIFTON:  Now, the second two sentences were already
  

 5   here, so those, of course, won't have to be written by
  

 6   Ms. Elliott.  When you read that, Mr. Schad, does it say
  

 7   shrinkage and overages plural?
  

 8       MR. SCHAD:  No.  Shrinkage, overage, and producer milk.
  

 9       JUDGE CLIFTON:  All right.  So that also is already there.
  

10   So it will be very minimal that Ms. Elliott will actually have
  

11   to add to the backside.
  

12           Ms. Elliott, if you prefer, rather than going to the
  

13   backside, and have room above that line, you are welcome to do
  

14   it that way.  All right.
  

15           Thank you, Mr. Beshore, I appreciate that and I
  

16   appreciate the way you presented it.  Those changes will be
  

17   made on the record copies.
  

18   BY MR. BESHORE:
  

19      Q.  Mr. Schad, would you then proceed with your testimony
  

20   in Exhibit 70, beginning the bottom of page 12?
  

21      A.  Yes.  Starting from page 12.
  

22          C.  Uniformity of Prices for Class II.
  

23          As a result of a national hearing held in 1991, the
  

24   Class II price was established in all Federal Orders as the
  

25   Class III price, plus 30 cents per hundredweight.  At the time
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 1   of Federal Order Reform, all Federal Orders except the
  

 2   New York-New Jersey Order charged the same price for milk used
  

 3   to produce Class II products.  Only Order 2, which included
  

 4   farm-point pricing, maintained a location adjuster on Class II
  

 5   volumes.  On average, the Order 2 price was 8 cents higher than
  

 6   other Federal Orders.
  

 7           D.  Uniformity of Class III Prices Under Federal Order
  

 8   Reform
  

 9      Q.  Read that again.  Uniformity of Class III Prices?
  

10      A.  Pre-Order Reform.  I'll read it again.
  

11          D.  Uniformity of Class III Prices Pre-Order Reform.
  

12          In 1999, all orders except the three Northeastern
  

13   Orders, charged the same Class III price.  The average
  

14   Class III price for milk pooled on Order 2 was 9 cents higher
  

15   than the national average price; Order 4, 3 cents higher; and
  

16   Order 1, 1 cent higher.  (Federal Order Market Statistics, 1999
  

17   Annual Summary, Table 30).  These deviations from the national
  

18   price for milk used to produce Class III products were the
  

19   result of each Order's seasonal adjuster.  The final decision
  

20   of Federal Order Reform noted these three adjusters had been a
  

21   factor in the orders' pricing for 30 years and predated the
  

22   national adoption of the M-W price series in all Orders.
  

23   (64 Fed. Reg. 16026 and 16149 (1999)).
  

24           While seasonal adjusters were "grandfathered" into the
  

25   Northeast orders, the Secretary declined an opportunity to
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 1   extend the provision to other orders.  A Seasonal Adjuster was
  

 2   proposed for the hearing held to consolidate the Georgia,
  

 3   Alabama-West Florida, New Orleans-Mississippi, Greater
  

 4   Louisiana, Paducah, Kentucky, and Central Arkansas orders
  

 5   during 1993/1994.  The Secretary rejected the proposal, citing
  

 6   that the Class III-A price provided adequate relief for the
  

 7   proponents' claimed balancing costs.  (60 Fed. Reg. 25014 and
  

 8   25036, (1995)).
  

 9   III.  Federal Order Reform Results in Uniform National Pricing
  

10   of Milk Used to Produce Class II, III, and IV products.
  

11      A.  A New Uniform Set of National Class Prices
  

12      As noted earlier, the quest for price uniformity was ongoing
  

13   in the Department.
  

14      Q.  Could you read that sentence again, please, Mr. Schad,
  

15   make sure you hit every word?
  

16      A.  As noted earlier, the quest for milk price uniformity
  

17   was ongoing at the Department.  For instance, at a 1989
  

18   Carolina Order Promulgation Hearing a proposal was made by
  

19   three handlers to continue the butterfat pricing factor
  

20   contained in both the North and South Carolina state orders and
  

21   to establish for the new Federal Order, a butterfat
  

22   differential formula of .1 times the Chicago Grade A butter
  

23   price.  At the time, the butterfat formula for the adjoining
  

24   Federal Orders and all Federal Orders, was .115 times the
  

25   Chicago butter price.  Testimony was provided at the hearing
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 1   that the difference between the formulas would affect
  

 2   producers' pay price (not the butterfat price) by only 4 cents
  

 3   to 6 cents per hundredweight.  Citing the difference between
  

 4   the States' orders and the Federal Orders' butterfat pricing as
  

 5   a factor in disorderly marketing, the Secretary ruled against
  

 6   the proposal.  The Secretary said, "if such a modification were
  

 7   adopted, the value of butterfat and skimmed milk in the
  

 8   Carolina market would not be aligned with such values under the
  

 9   neighboring Federal Order markets."
  

10   (55 Fed. Reg. at 25623 and 25643)
  

11           Section 143 of the 1996 Farm Bill --
  

12       MR. ENGLISH:  May I?  Chip English.
  

13           I obviously read through this ahead of time and so I
  

14   only have to stand up once, the following paragraph includes
  

15   interpretations of what Farm Bills directed, authorized,
  

16   instructed, and first line of the next one talks about
  

17   instructing.  This is improper legal conclusion and should not
  

18   be admitted.  So I object.  And I know how this is going to go,
  

19   but I only have to stand up once, Mr. Beshore.
  

20           So I object to those statements in that paragraph as
  

21   the following he's about to read, and the first line of the
  

22   carry-over paragraph that goes from 14 to 15.
  

23       JUDGE CLIFTON:  Thank you, Mr. English, and I appreciate
  

24   your objection very much and I note it.  Nevertheless, the
  

25   witness will be allowed to testify as his testimony has been
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 1   prepared.
  

 2       MR. BESHORE:  Since Mr. English made that, I'll take it
  

 3   that's part of his standing objection?
  

 4       JUDGE CLIFTON:  Yes, it is, and yet, I still want to be
  

 5   alerted where it is.
  

 6       MR. BESHORE:  I understand.
  

 7       MR. ENGLISH:  I'm pretty sure that's the only time, at
  

 8   least in this testimony.
  

 9   BY MR. BESHORE:
  

10      Q.  Could you proceed, Mr. Schad?
  

11      A.  Yes, I'm proceeding on page 14.
  

12          Section 143 of the 1996 Farm Bill directed that the
  

13   Secretary consolidate the (then) 31 Federal Orders to a number
  

14   of between 10 and 14.  Further, the Secretary was authorized to
  

15   address related issues, such as the use of utilization rates
  

16   and multiple basing points for the pricing of fluid milk, and
  

17   the use of multiple -- I'm sorry, the use of uniform multiple
  

18   component pricing when developing one or more basic formula
  

19   prices for manufacturing milk.  The Conference Committee Report
  

20   of the 1996 Farm Bill instructed the Secretary, "There is no
  

21   limitation to the number of issues the Secretary may consider
  

22   when consolidating new orders."  (Conference Report to
  

23   accompany H.R., 2854, March 25th, 1996, page 338).
  

24           In addition, the Secretary was instructed to effectuate
  

25   the reforms to the Federal Orders by utilizing the informal
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 1   rule making procedure.  While formal rule -- I'm sorry, I'll
  

 2   start again.
  

 3           While formal rule making required AMS decision making
  

 4   to be limited to the evidence on proposals provided by
  

 5   interested parties at a formal hearing, informal rule making
  

 6   permitted AMS more latitude to develop its own proposals based
  

 7   on industry comments and evidence.  AMS established five
  

 8   committees composed of AMS and Market Administrator staff.
  

 9   Those committees were Price structure, Basic Formula Price,
  

10   Identical Provisions, Classification, and a Regional Committee
  

11   composed of the Midwest, Northeast --
  

12      Q.  Stop there.  Composed of?
  

13      A.  Mideast.
  

14      Q.  Okay.
  

15      A.  Northeast, Southwest, and Western Regions.
  

16      Q.  The fourth region south?
  

17      A.  I'm sorry, Southeast.
  

18       JUDGE CLIFTON:  So I would like you to start again with
  

19   composed of.
  

20       MR. SCHAD:  I'll read the full sentence, your Honor.
  

21       JUDGE CLIFTON:  All right.
  

22       MR. SCHAD:  Those committees were Price Structure, Basic
  

23   Formula Price, Identical Provisions, Classifications, and a
  

24   Regional Committee composed of Mideast, Northeast, Southeast,
  

25   and Western Regions.  In addition to utilizing USDA personnel,
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 1   partnerships were established with two university consortia to
  

 2   provide expert analysis on issues relating to price structure
  

 3   and basic formula price options.
  

 4           The broad authorization and informal rule making
  

 5   procedures granted to the 1995, granted in the 1995 Farm Bill
  

 6   allowed AMS to standardized milk classification, pricing and
  

 7   procedures into a national system.
  

 8           In the Recommended Decision of Federal Order Reform,
  

 9   the Secretary wrote:
  

10
                The new basic formula price should be simple to

11                derive and easy for the dairy industry to
                understand since it would be used in all Federal

12                Orders.  The BFP --
  

13       JUDGE CLIFTON:  I would like you to do that sentence again,
  

14   please.
  

15       MR. SCHAD:
  

16                The new basic formula price should be simple to
                derive and easy for the dairy industry to

17                understand since it will be used in all Federal
                Orders.  The BFP should also be transparent.  That

18                is, it should be possible to see and understand
                the derivation of the BFP, even if a complex

19                formula is used to determine the price.  Further,
                the new basic formula price should be applied

20                uniformly within the orders and on a national
                basis.

21
                The most important --

22
  

23       JUDGE CLIFTON:  Now, I didn't stop you, there were two
  

24   occasions in that paragraph where the word you used was not
  

25   what was written, but it meant the same.  And it is your

3101



TRANSCRIPT OF PROCEEDINGS - VOLUME XVI

 1   understanding that this is a quote; is that correct?
  

 2       MR. SCHAD:  Yes.
  

 3       JUDGE CLIFTON:  Okay.  And so if there was any variation,
  

 4   it is the exhibit that would be the accepted version of the
  

 5   quote.
  

 6       MR. SCHAD:  Yes.
  

 7       JUDGE CLIFTON:  All right.  Thank you.  You may proceed.
  

 8       MR. SCHAD:  This is paragraph 2 of the quote:
  

 9                The most important criterion is sound economics--
                the ability of the BFP to reflect the supply and

10                the demand for raw milk.  Currently, the BFP is
                intended to represent the interaction of supply

11                and demand for manufacturing milk, and thereby the
                supply and demand for fluid milk at a minimum

12                level.  A replacement that fits this traditional
                role suggests that supply and demand for

13                manufacturing milk should be reflected in the new
                price.

14
                Sound economics also implies that minimum prices

15                for milk used in manufacturing products will be
                market clearing.  These two -- I'm sorry -- the

16                use of two classes to price milk used in
                traditional "surplus" products of butter, nonfat

17                dry milk and cheese (that is, milk in excess of
                that amount needed to fill fluid demand) helps

18                assure that only one product will have to be
                priced at a level that clears the market.

19                The market-clearing product in most cases is
                butter and nonfat dry milk.

20                (63 Fed. Reg. 4802 and 4877 (1998))
  

21   BY MR. BESHORE:
  

22      Q.  And I would just note the comment your Honor made that
  

23   the printed text is the verbatim quote, and if there were any
  

24   minor deviations from that, the printed text is the intended
  

25   quote.
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 1      A.  Thank you.  The Secretary replaced the basic formula
  

 2   price (BFP) with a multiple component pricing system that
  

 3   derives component values from survey prices of manufactured
  

 4   dairy products.  The adopted pricing system determines
  

 5   butterfat prices from milk used in Class II, Class III and
  

 6   Class IV products from a butter price.  Protein and other
  

 7   solids from milk used in Class III products --
  

 8      Q.  Could you just take that clause again beginning with
  

 9   protein?
  

10      A.  Protein and other solids prices for milk used in Class
  

11   III products from cheese and whey prices, and nonfat solids
  

12   prices for milk used in Class II and Class IV products from
  

13   nonfat dry milk product prices.  To translate prices of dairy
  

14   commodities into class prices for milk, three factors are
  

15   needed; a price discovery vehicle for butter, nonfat, dry milk,
  

16   (NFDM), cheddar cheese and whey; the cost of processing milk
  

17   into finished product commodities; and the yield of finished
  

18   product from hundredweight of milk.
  

19          B.  Determination of Commodity Prices.
  

20          The Federal Reform final decision established the
  

21   determination of commodity prices for the class price formula
  

22   through a survey conducted by the National Agricultural
  

23   Statistic Service (NASS).  Each week NASS would serve a butter
  

24   powder and cheese -- I'll read that again.  Each week, NASS
  

25   would survey butter, powder, cheese, and whey manufacturers for
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 1   their sales prices and volumes sold.  Monthly class prices
  

 2   would be determined by performing a volume-weighted average
  

 3   calculation of the weekly prices.  The Secretary described the
  

 4   NASS survey:
                In developing these commodity surveys, input was

 5                obtained from the dairy industry on the
                appropriate types of products, packaging, and

 6                package sizes to be included for the purpose of
                obtaining unbiased representative prices.

 7                A sale is considered to occur when a transaction
                is completed, the product is shipped out, or title

 8                or transfer -- or the title transfer occurs.  In
                addition, all prices are FOB the processing -- and

 9                that should read processing plant, not plan --/
                storage center with the processor reporting the

10                total volume sold and the total dollars received
                were the price per pound.  NASS dairy products

11                prices reports wholesale cheddar cheese prices for
                both 500-pound barrels and 40-pound blocks, USDA

12                Grade AA butter, USDA grade -- I'm sorry -- USDA
                Extra Grade or USPH Grade A non-fortified dry

13                milk, and USDA Extra Grade non-hygroscopic dry
                whey.

14                (65 Fed. Reg. Page 7832 and --
  

15      Q.  Read the page number again.
  

16      A.  I'm sorry, 76832 and 76837.  The Secretary --
  

17      Q.  The year?
  

18      A.  1999.
  

19      Q.  Thank you.
  

20       JUDGE CLIFTON:  Mr. Schad, before you go on, Mr. Beshore,
  

21   may I direct the correction on the record copies of the word
  

22   "plan" to "plant" as Mr. Schad showed us?
  

23       MR. BESHORE:  Yes, please, your Honor.
  

24       JUDGE CLIFTON:  All right.  Then, Ms. Elliott, on page 16,
  

25   in the quoted paragraph near the bottom of the page,
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 1   approximately in the middle of that paragraph, there is a line
  

 2   that starts plan/storage center, please rewrite "plan" to say
  

 3   "plant."
  

 4       MS. ELLIOTT:  Okay.
  

 5       JUDGE CLIFTON:  Thank you.  And Mr. Schad, you may resume
  

 6   your testimony at the bottom of page 16.
  

 7       MR. SCHAD:  The Secretary has addressed the appropriateness
  

 8   of combining the prices of 40-pound blocks and 500-pound
  

 9   barrels of cheddar cheese adjusted to a 38 percent moisture and
  

10   3 cents per pound.
  

11   BY MR. BESHORE:
  

12      Q.  And -- could you just read that again?  You missed a
  

13   word there, Mr. Schad.
  

14      A.  The Secretary has addressed the appropriateness of
  

15   combining the prices of 40-pound blocks and 500-pound barrels
  

16   of cheddar cheese adjusted to 38 percent moisture and plus 3
  

17   cents per pound to determine the commodity price for the
  

18   protein formula.  For the class -- I'm sorry -- for the Class
  

19   Price Hearing held in 2000, the Secretary wrote:
  

20                The hearing record provides no basis for altering
                the composition of cheddar cheese, of cheese

21                prices surveyed for use in the Class III pricing
                formulas or for changing the calculation of the

22                NASS weighted average cheese price, other than
                moisture of adjustment to 38 percent for 500-pound

23                barrels.  (67 Fed. Reg. 67906, 67926 (2000)).
  

24           During the 2006 make allowance hearing, proposals were
  

25   made to eliminate barrels from the calculation of the weighted
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 1   average cheese price and/or eliminate the 3 cent addition to
  

 2   the 500-pound cheddar cheese prices.  During the hearing,
  

 3   proponents asserted that since the price difference between
  

 4   blocks and barrels is almost zero, it can be concluded that any
  

 5   packaging cost difference must also be nearly zero.  The
  

 6   Secretary disagreed and noted:
  

 7                This decision does not find a causal relationship
                between selling prices and cost.  While evidence

 8                does support that market prices of box and barrels
                can sometimes be identical, it cannot be concluded

 9                that any purported cost difference arising from
                packaging cost differences, must also disappear.

10                The sometime relatively small market price prices
                of -- I'm sorry --

11
  

12      Q.  Start that sentence again, please.
  

13      A.
                The sometime relatively similar market prices of

14                blocks and barrels could be explained by
                multiple -- by a multitude of factors not relating

15                to manufacturing and packaging costs.
                (73 Fed. Reg. Page 35306 and 35328)

16
  

17      Q.  What year was that?
  

18      A.  2006.
  

19      Q.  Thank you.
  

20      A.  Another proposal was put forward in the 2006 hearing
  

21   that would have eliminated the barrel cheese price from the
  

22   protein calculation.  Citing that barrel cheese is often in
  

23   excess of --
  

24       JUDGE CLIFTON:  Please start that sentence again, if you
  

25   will.
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 1       MR. SCHAD:  Citing that barrel production is often in
  

 2   excess of 50 percent of the volume of cheese in the survey, the
  

 3   Secretary rejected the proposal and noted, "Eliminating the
  

 4   barrel price from the protein price formula would significantly
  

 5   and needlessly reduce the volume of cheese used in the
  

 6   Class III product price formula, which could lead to protein
  

 7   prices that are in -- that are not as representative as the
  

 8   national cheese market."  And that's Id. Bit.
  

 9       JUDGE CLIFTON:   And just read the last line on page 17,
  

10   one more time.
  

11       MR. SCHAD:  Protein prices that are not as representative
  

12   of the national cheese market.
  

13       JUDGE CLIFTON:   Thank you.
  

14       MR. SCHAD:  It is the same citing as before.
  

15           Barrel cheese continues to be a major portion of the
  

16   DPPSR cheese survey.  During 2014, the barrel cheese comprised
  

17   45 percent of reported cheese sales.
  

18   http://future.aae.wisc.edu/data/weekly_values/by_area/1622 and
  

19   http://future.aae.wisc.edu/data/weekly_values/by/are/1624
  

20      Q.  At this point, let me interrupt you there.  At this
  

21   point, your Honor, I'd just ask that without Mr. Schad reading
  

22   the web URL's, which are at this place in Exhibit 70, that they
  

23   be placed in the text as if read.
  

24       JUDGE CLIFTON:  You don't want him to read them, but you
  

25   want them placed in the transcript as if he had read them?
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 1       MR. BESHORE:  Correct.
  

 2       JUDGE CLIFTON:  Because it will probably turn out better if
  

 3   the court reporter goes to page 13 or 18 and looks at them.
  

 4       MR. BESHORE:  I agree wholly.
  

 5       JUDGE CLIFTON:  I agree, too.  It is so hard to read web
  

 6   sites.  I think Laurel May should read this, but --
  

 7       MR. BESHORE:  She is an expert at website's.
  

 8       JUDGE CLIFTON:  All right.  So I do instruct the court
  

 9   reporter at this point in the testimony, to insert into the
  

10   transcript the web sites that are now contained at the top of
  

11   page 18.  And Mr. Schad, you need not read them.  There are two
  

12   of them, and you may then continue with your testimony below
  

13   those two web sites.
  

14       MR. SCHAD:  It looks like I have a typo in the first line
  

15   of this, and I think it should read, "the use of national dairy
  

16   commodity prices for national class prices."  I don't believe
  

17   it should read "Class I."
  

18   BY MR. BESHORE:
  

19      Q.  Eliminate Class I there?
  

20      A.  Yes.
  

21       JUDGE CLIFTON:  Just the "I."
  

22       MR. SCHAD:  Just the I.
  

23       MR. BESHORE:  The Roman numeral I.
  

24       JUDGE CLIFTON:   Thank you, Mr. Schad.  I'm going to direct
  

25   Ms. Elliott please, to make a change on the record copies with
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 1   regard to page 18, the sentence at the top just below the web
  

 2   sites, we'll strike the Roman numeral I, that's the only
  

 3   change.
  

 4       MR. SCHAD:  And I'll read the sentence again.
  

 5           The use of national dairy commodity prices for national
  

 6   class prices has been facilitated by Federal law since 2000.
  

 7   Public law --
  

 8       MR. ENGLISH:  Excuse me, Chip English, and first I'll say I
  

 9   was wrong.  So before he reads this sentence, your Honor, he is
  

10   again going to talk about what a statute requires persons to
  

11   do.  And as I note my usual objection, without undercutting in
  

12   my earlier statements, I have a lot of independent reasons and
  

13   know a lot about this particular law for reasons having nothing
  

14   to do with with this proceeding.  And problem, as I stated last
  

15   week, with people giving expert opinion about the law, is
  

16   especially acute when they are wrong.
  

17           And I can say that what Public Law 106532 is, is
  

18   required the Secretary to adopt regulations which would end up
  

19   requiring persons.  And the Secretary did not adopt such
  

20   regulations until mid-2007.  And so a statement that in 2000
  

21   persons were required to do something, was just simply
  

22   ineffective act until mid-2007.  So my objection is to this
  

23   paragraph on the grounds that it contains legal conclusions.
  

24       JUDGE CLIFTON:  Thank you, Mr. English, that is helpful.
  

25           Nevertheless, Mr. Schad, you may read your testimony as
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 1   you have prepared it, and we will use the objection as a
  

 2   caution, and the objection is noted and is appreciated.
  

 3           All right.  That said, could you start again,
  

 4   Mr. Schad, with the words "the use."
  

 5       MR. SCHAD:  Yes.  On page 18.
  

 6           The use of national dairy commodity prices for national
  

 7   class prices has been facilitated by Federal law since 2000.
  

 8   Public Law 106-532 passed in 2000 required persons engaged in
  

 9   the manufacture and sale of selected dairy products to report
  

10   certain information, including the price, quantity, and
  

11   moisture content where applicable.  Any manufacturer that
  

12   processes and markets at least one million pounds of dairy
  

13   products per year --
  

14   BY MR. BESHORE:
  

15      Q.  Read that again, please.
  

16      A.  Any manufacturer that processes and markets less than
  

17   one million pounds of dairy products per year was exempt from
  

18   the sales reporting requirements.  USDA completed the rule
  

19   making process on June 17th, 2008, creating the Dairy Products
  

20   Mandatory Reporting Program.  This program collects, evaluates,
  

21   aggregates, verifies, and disseminates dairy product sales
  

22   information to the public.
  

23           The Mandatory Price Reporting Act of 2010 required USDA
  

24   to release dairy product sales information on or before
  

25   Wednesday at 3:00 p.m. (unless affected by a Federal holiday.)
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 1   The Act also required establishment of an electronic mandatory
  

 2   sales reporting system for dairy products reported under Public
  

 3   Law 106-532.
  

 4       MR. ENGLISH:  Same objection, late.
  

 5       JUDGE CLIFTON:  Thank you, Mr. English, your objection is
  

 6   noted.
  

 7       MR. SCHAD:  The Act transferred the responsibility for the
  

 8   weekly reporting from NASS to AMS, which now issues the
  

 9   National Dairy Product Sales Report (NDPSR) -- and I'll note
  

10   that earlier in my testimony, no, I won't say -- strike that.
  

11   Now issues the National Dairy Product Sales Report each
  

12   Wednesday.  The Congressionally enacted mandatory reporting
  

13   captures all applicable sales of the standardized commodities
  

14   butter, nonfat dry milk, cheddar cheese, and dry whey.  The
  

15   list of "Policies and Procedures for Dairy Market, for Dairy
  

16   Product Mandatory Reporting Program" --
  

17   BY MR. BESHORE:
  

18      Q.  Start that again, please.
  

19      A.  The list of "Policies and Procedures for Dairy Product
  

20   Mandatory Reporting Program" is Cooperatives' Exhibit 6.B (3
  

21   pages.)  Moreover, AMS was directed to audit --
  

22       MR. ENGLISH:  Objection to directed.
  

23       JUDGE CLIFTON:  Just a minute, Mr. Schad, your objection,
  

24   Mr. English, was to the use of the word directed?
  

25       MR. ENGLISH:  Yes.
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 1       JUDGE CLIFTON:  Thank you.  Your objection is noted.
  

 2   Mr. Schad, start again with moreover.
  

 3       MR. SCHAD:  Moreover, AMS was directed to audit the
  

 4   reporting manufacturers, such that AMS visits the larger
  

 5   entities that account for 80 percent of the previous year's
  

 6   product at least annually.  AMS visits the entities
  

 7   representing the residual 20 percent of volumes every other
  

 8   year.  In 2012, AMS reported in the final rule that 18 entities
  

 9   representing one or more plants reported cheddar cheese sales
  

10   of 40-pound blocks; 14 reporting entities reported cheddar
  

11   cheese sold as 500-pound barrels; 19 entities, I'll insert that
  

12   into the record, 19 entities reporting, I'm sorry, 19 reporting
  

13   entities; 28 reported I need to read that sentence over.
  

14      Q.  Just repeat -- just read it as printed.
  

15      A.  Okay.  19 reporting butter entities; 28 reporting
  

16   entities of nonfat dry milk sales; and 20 dry whey entities.
  

17       JUDGE CLIFTON:  All right.  There was one change that I
  

18   think we want to make note of.
  

19       MR. BESHORE:  The first line.
  

20       JUDGE CLIFTON:  Yes.  Yes.  You read the word volumes, 20
  

21   percent of volumes, I believe.  I just want to be sure what
  

22   that word is supposed to be.
  

23       MR. SCHAD:  That's supposed to be 20 percent of volumes,
  

24   the R is a typographical.
  

25       JUDGE CLIFTON:  Is it supposed to be plural?
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 1       MR. SCHAD:  Yes.
  

 2       JUDGE CLIFTON:   Okay.
  

 3       MR. SCHAD:  20 percent of the volumes every other year,
  

 4   yes.
  

 5       JUDGE CLIFTON:   All right.  So I'm going to ask
  

 6   Ms. Elliott at the top of page 19, top line, merely to strike
  

 7   the letter R.  That way the word will read volumes, plural.
  

 8   All right.  And Mr. Schad, you may resume.
  

 9       MR. SCHAD:  C.  California is a Major Factor in Determining
  

10   Monthly NDPSR Prices.
  

11           California produced 2.4 billion pounds of cheese from
  

12   60 cheese plants during 2014, according to the NASS 2014 Annual
  

13   Report.  This total production of cheese represented 21 percent
  

14   of the total cheese produced in the United States.  I cite
  

15   (Dairy Products 2014 Annual Summary, page 30).  California
  

16   produced 375 million pounds of cheddar cheese from 19 plants,
  

17   representing 11 percent of the nation's total (page 32), same
  

18   source.  Additionally, California produced 33 percent of the
  

19   nation's butter production from 14 plants (page 43), and 40
  

20   percent of the nation's nonfat dry milk powder from 12 plants,
  

21   (page 44).  NASS's rules of confidentiality prohibit the
  

22   disclosure of state -- I'll read that again.
  

23           NASS's rules of confidentiality prohibit the disclosure
  

24   of state specific statistics when there are fewer than three
  

25   reporting plants.  However, it is logical to assume the state
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 1   responsible for 21 percent of the nation's cheese production
  

 2   would have an important impact on the various dry and protein
  

 3   concentrated dry whey products that are byproducts from cheese
  

 4   production.
  

 5           The Secretary addressed relationship of California
  

 6   commodity prices and the NASS price series --
  

 7      Q.  Could you start that sentence again, please?
  

 8      A.  The Secretary addressed the relationship of California
  

 9   commodity dairy prices and the NASS price series in the final
  

10   decision of 2006 make allowance hearing.  The Secretary noted:
  

11   "The NASS price survey for dairy products used as a basis for
  

12   establishing Class III and Class IV prices, includes all dairy
  

13   product prices and sales volumes in all regions of the country,
  

14   including California."  (67 Fed. Reg. at page 67937)
  

15           D.  California Manufacturing Costs Have Always Been a
  

16   Factor in Setting FMMO Make Allowances.
  

17           The process of determining the manufacturing cost of
  

18   processing milk into butter, nonfat dry milk, cheddar cheese,
  

19   and whey, has been iterative.  During the Federal Order Reform
  

20   and at every make allowance hearing, testimony was provided
  

21   concerning manufacturing costs of California plants.
  

22   Initially, for the Federal Order Reform make allowances, the
  

23   Secretary relied on the manufacturing cost survey of
  

24   cooperative-owned milk processing plants, conducted by the
  

25   Rural Cooperative Business Service RCBS of USDA, a Cornell
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 1   University study of processing costs, and a survey of
  

 2   processing costs of California dairy plants conducted by the
  

 3   California Department of Food and Agriculture (CDFA).  The
  

 4   Secretary adjusted the surveys from marketing and packaging
  

 5   costs and return on investment.  The make allowance for cheese,
  

 6   butter, and nonfat dry milk was based on a weighted average of
  

 7   the CDFA and RCBS cost service.  The FMMO Reform make allowance
  

 8   was based on a Cornell --
  

 9      Q.  Start the sentence again please, Mr. Schad.
  

10      A.  The FMMO Reform whey make allowance was based on a
  

11   Cornell survey of whey processing costs.  I cite (64 Fed. Reg.
  

12   at pages 16096 through 99).
  

13       MR. ENGLISH:  Your Honor, Chip English.
  

14           Before he reads the next sentence, object to the
  

15   characterization that it was, that the Secretary was issued
  

16   Congressional mandate to reconsider.  Object to the legal
  

17   conclusion.
  

18       JUDGE CLIFTON:  Thank you, Mr. English, your objection is
  

19   noted.  I would like us to take a break.  I know it is early,
  

20   but this is -- this is concentrated information.  And I think
  

21   we all need to move around a little.  So when we come back,
  

22   we'll return to page 20 and we'll begin with the final
  

23   paragraph there.
  

24           It is now 10:08.  Please be back and ready to go at
  

25   10:25.
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 1       (Whereupon, a break was taken.)
  

 2       JUDGE CLIFTON:  We're back on record now at 10:28.
  

 3           Mr. Beshore?
  

 4   BY MR. BESHORE:
  

 5      Q.  Yes.  Mr. Schad would you please continue with your
  

 6   testimony beginning the last full paragraph of page 20, reading
  

 7   subject to Mr. English's noted objection.
  

 8      A.  In 2000, the Secretary was issued a Congressional
  

 9   mandate to reconsider the Class III and Class IV pricing
  

10   formulas included in the final rule for the consolidation of
  

11   Reform of Federal Milk Orders.  The mandate was included in the
  

12   Consolidated Appropriation Act 2000, Public Law 106-113, 115,
  

13   Statute 1501).  Subsequently, a public hearing to consider
  

14   proposals submitted by the industry to change the pricing
  

15   formulas in the marketing agreements and orders regulating the
  

16   handling of milk in the Northeast and ten other marketing areas
  

17   was held in Alexandria, Virginia, on May 8 through 12 of 2000.
  

18   (67 Fed. Reg. at 67909).  The final decision from that
  

19   proceeding, again relied on weighted average of the most recent
  

20   CDFA and RCDS manufacturing cost surveys for butter, nonfat dry
  

21   milk, and cheese.
  

22           In 2006, a national hearing was held to consider
  

23   changes to the manufacturing allowances contained in the
  

24   Class III and Class IV product price formulas applicable to all
  

25   Federal Milk Marketing Orders.  At this hearing, a new
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 1   manufacturing cost survey was introduced by a college professor
  

 2   representing the Cornell Program on Dairy Market and Policy.
  

 3   (CPDMP).  While the RBCS survey only included cooperative-owned
  

 4   plants, the CPDMP cost survey represented both
  

 5   cooperative-owned plants and proprietary plants.  The CPDMP
  

 6   survey represented a stratified random sample of butter,
  

 7   powder, cheese, and whey processing plants located outside of
  

 8   California.  In the tentative final decision, the Secretary
  

 9   described the CPDMP survey:
  

10                The CPDMP study is based on the voluntary
                structured survey of participating manufacturing

11                plants selected to represent a cross-sectional
                view of manufacturing costs for cheese, dry whey,

12                butter and nonfat dry milk outside of California.
                The CPDMP study is a first-time survey and

13                study -- is a first time survey and study of plant
                manufacturing costs designed to be relied upon in

14                establishing make allowances.
                And I cite (71 Fed. Reg. at page 67467, 67484, in

15                (2006)).
  

16           Even though the CPDMP was contracted in part by USDA
  

17   for determining manufacturing costs for butter or powder,
  

18   cheese and whey plants, the Secretary chose also to consider
  

19   the most recent CDFA survey in order to determine make
  

20   allowances for Class III and Class IV in all Federal Orders.
  

21   He wrote, and I quote:
  

22                While CPDMP's study provides improved
                manufacturing cost data from plants in the Federal

23                Milk Order program, combining it with additional
                information available in the CDFA survey,

24                establishes a superior set of data on which to
                determine revised make allowances.  Specifically,

25                this tentative final decision finds agreement with
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 1                CDFA survey with cost representative of Federal
                Order manufacturing costs for cheese, nonfat dry

 2                milk, and butter (except dry whey) is the most
                reasonable approach for determining changes to the

 3                make allowances.  CDFA survey data should be
                combined with the CPDMP study results because

 4                California's production volumes of cheese, dry
                way, nonfat dry milk and butter are of such

 5                national significance, it would be unreasonable to
                ignore California's plant's manufacturing costs in

 6                the Class III and Class IV product price formulas.
                Same citation, Page 67486.

 7
  

 8           In the case of pricing other solids the Secretary
  

 9   wrote, and I quote:
  

10                This tentative final decision finds agreement with
                the proponents such as Kraft, Glambia, Lactalis,

11                Saputo, and Leprino, that the CPDMP studies
                weighted average manufacturing cost of dry whey

12                plus a marketing cost factor of .0015 cents per
                pound, best represents the cost of dry whey for

13                plants outside of California.
                Same citation, page 67487.

14
  

15       JUDGE CLIFTON:  Now, when you read the dollar amount, as
  

16   "point" and then you said "cents" it may distort what's shown
  

17   there.  So what's another way to express what you are looking
  

18   at as the per pound?
  

19       MR. SCHAD:  15 mils, or $0.0015.
  

20       JUDGE CLIFTON:  All right.  Thank you very much.  So it is
  

21   not even one cent?
  

22       MR. SCHAD:  No.
  

23       JUDGE CLIFTON:   It is a little more than a tenth of a
  

24   cent?
  

25       MR. SCHAD:  Uh-huh.
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 1       JUDGE CLIFTON:  I see.  Okay, thank you.
  

 2       MR. SCHAD:  Again, in 2007, a national hearing was held to
  

 3   consider amendments to Class III and Class IV formula.  And
  

 4   again, the Secretary addressed a question manufacturing cost
  

 5   surveys to determine the make allowance.  The Secretary
  

 6   concluded, and I quote:
  

 7
                CDFA data represents the cost survey of only

 8                California processing plants.  It is important to
                the Federal Order classified pricing that the

 9                Class III and IV prices be derived as much as
                possible from national estimates of manufacturing

10                cost information, and because NASS's survey prices
                include California, accordingly, it is reasonable

11                to conclude that appropriately combining this cost
                data with cost survey of plants not located in

12                California, will tend to produce a measure of
                national manufacturing costs.  Doing so will tend

13                not to bias manufacturing cost measurements that
                may otherwise result from the exclusive use of one

14                set of cost survey data over another.
                (73 Fed. Reg. at page 35324)

15
  

16           The current make allowance --
  

17       JUDGE CLIFTON:  May I interrupt you?  I would like you to
  

18   read that last sentence again.  The way you read it the meaning
  

19   is clear, but the phrase to not bias is a particular choice of
  

20   words, and so I wanted to make sure that's preserved in your
  

21   reading.  So would you start again with doing so?
  

22       MR. SCHAD:  Doing so will tend to not bias manufacturing
  

23   cost measurements that may otherwise result from the exclusive
  

24   use of one set of cost survey data over another.
  

25           And that's the end of the quotation, next paragraph.
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 1           The current make allowances are a result of the 2007
  

 2   hearing.  Specifically, the butter make allowance was derived
  

 3   through a NASS volume weighted average of CDFA and CPDMP
  

 4   manufacturing costs, plus a marketing cost adjustment of
  

 5   $0.0015 and is $0.1715 per pound of butter.  The NFDM make
  

 6   allowance was also derived through a NASS volume weighted
  

 7   average of CDFA and CPDMP manufacturing costs and is $0.1678
  

 8   per pound of nonfat dry milk.
  

 9           (Same citation, pages 35325 and 26)
  

10       JUDGE CLIFTON:  Tell the number again?
  

11       MR. SCHAD:  35325 and 26.
  

12           The Secretary found flaws in the CPDMP data regarding
  

13   cheese make allowances and found that the CDFA survey provided
  

14   the only viable manufacturing cost survey.  Hence, the current
  

15   make allowance in all Federal Orders for cheese is the 2006
  

16   CDFA annual cheese manufacturing cost
  

17   BY MR. BESHORE:
  

18      Q.  Mr. Schad, read that sentence again, please?
  

19      A.  Hence, the current make allowance in all Federal Orders
  

20   for cheese is the 2006 CDFA average cheese manufacturing cost
  

21   of $0.2003 per pound.  Since -- I'm sorry -- since CDFA was not
  

22   satisfied with the precision in estimating the average cost to
  

23   produce whey products, the Secretary relied only on the CPDMP
  

24   whey cost survey, which yielded a $0.1991 per pound make
  

25   allowance.
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 1           (Same citation, page 35326.)
  

 2           Product yields.  Cheese, the final decision -- this is
  

 3   a heading of product yields:  Cheese.  E.  The final decision
  

 4   --
  

 5       JUDGE CLIFTON:  You got it all in, but go ahead and put it
  

 6   in the right order.
  

 7       MR. SCHAD:  Okay.
  

 8           E.  Product Yields:  Cheese
  

 9           The final decision of Federal Order Reform established
  

10   the Class III price as a function of the protein price and the
  

11   other solids price.  The protein price would be derived --
  

12       JUDGE CLIFTON:  I'm sorry, that seems particularly precise,
  

13   so I would like you to read it exactly as you have written it.
  

14       MR. SCHAD:  I'm starting at the beginning of the paragraph:
  

15           The final decision of Federal Order Reform established
  

16   Class III price as a function of a protein price and an other
  

17   solids price.  The protein price would be derived through the
  

18   following equation.
  

19       MR. BESHORE:  Could I interrupt you there, Mr. Schad.  Your
  

20   Honor, there are a number of equations in the text, this is the
  

21   first one.  I would like Mr. Schad to read the equations
  

22   without the parens which are interspersed and compounded upon
  

23   each other.  If he could just read it with the signs and the
  

24   amounts and the names without the parens and the transcript
  

25   could then reflect the precise equation operation as indicated
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 1   by the parens from the text.
  

 2       MR. VLAHOS:  Your Honor, Mr. Vlahos, may I consult with
  

 3   Mr. Beshore for just one second?
  

 4       JUDGE CLIFTON:  Yes.
  

 5       MR. VLAHOS:  Thank you, your Honor.
  

 6       JUDGE CLIFTON:  You're welcome, Mr. Vlahos.
  

 7       MR. BESHORE:  We're just trying to figure out the best way
  

 8   to do this.  And my thought is if the court reporter could copy
  

 9   it in with the printed text in terms of the signs and the
  

10   operations of the equation, but have Mr. Schad read it without
  

11   the parentheticals.
  

12       JUDGE CLIFTON:  Yeah, it doesn't work as a formula just
  

13   reading it because it's a mathematical thing.  I would like
  

14   him --
  

15       MR. BESHORE:  Maybe we can just have it copied in, but I'm
  

16   open to your Honor's suggestion.
  

17       JUDGE CLIFTON:  Yeah, I would bet you that Mr. Schad could,
  

18   in looking at the formula, tell us what's multiplied by what,
  

19   and so forth, and just describe for us how it's done, but I
  

20   agree with you, Mr. Beshore, that the court reporter should go
  

21   to page 23 of Exhibit 70 and capture the formula that is in
  

22   this Subsection E, Product Yields:  Cheese and put it in
  

23   exactly as it's printed here.
  

24       MR. BESHORE:  Yeah, and looking at it as printed, I think I
  

25   can see that we have typographically omitted or not correctly
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 1   reproduced the parentheticals of the equation, because there
  

 2   are some parens missing at the end to close it out.
  

 3       JUDGE CLIFTON:  Yeah, and, for example, you open with two
  

 4   parens and you never close that, and then you have another
  

 5   section that has three parens and you never close that.  But
  

 6   still, while we have this expert on the stand -- I'm referring
  

 7   to you as an expert, Mr. Schad, even though you have not been
  

 8   qualified as one -- I would like for you to explain in general
  

 9   terms what factors are considered in using the formula.
  

10       MR. SCHAD:  Let me see if I can get it correctly.  The
  

11   protein price is the sum of, first, the NASS cheese price, less
  

12   the make allowance of at that time, final decision make
  

13   allowance, $17.02 times a yield of 1.405.  That quantity is
  

14   added to the NASS cheese price, less the make allowance, times
  

15   1.582, minus the butterfat price times 1.28.
  

16       Protein price = ((NASS cheese survey price - 0.1702) x
  

17   1.405 +((((NASS cheese survey price - 0.1702) x 1.582) -
  

18   butterfat price) x 1.28
  

19       JUDGE CLIFTON:  That's very helpful.  Yes, I think that's
  

20   very helpful.  However, no way could that be captured as the
  

21   formula without the help of your written production of it, and
  

22   Mr. Beshore, at the next break you and Mr. Schad can look to
  

23   see if you want to have that changed in any way on page 23.
  

24       MR. BESHORE:  We will do that, including the insertion of
  

25   the dollar signs where Mr. Schad basically indicated they were.
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 1       JUDGE CLIFTON:  Very good.
  

 2       MR. BESHORE:  Financial values for the make allowances
  

 3   there.
  

 4       JUDGE CLIFTON:  It is very helpful Mr. Schad, to have you
  

 5   explain it in the words you used, which are not, those are not,
  

 6   this --
  

 7       MR. BESHORE:  Not printed on the text of 70.
  

 8      JUDGE CLIFTON:  Yes, and these are portions of vocabulary
  

 9   with which you are familiar and many of us are not, so I thank
  

10   you very much for explaining it.
  

11       MR. SCHAD:  Maybe to help, the Secretary explains it some,
  

12   too, in the next paragraph.
  

13           In explaining the equation, the Secretary wrote:
  

14                The factors used in the formula for computing
                component prices are derived by the quantity of

15                the --
  

16       MR. BESHORE:  Could you slow down just a bit?  Make sure
  

17   you get the words there.  Start again.
  

18       MR. SCHAD:
  

19                The factors used in the formulas for computing
                component prices are determined by the quantity of

20                the component in the commodity, except for
                protein, for which the Van Slyke yield formula is

21                used.  In the protein formula, the 1.405 and 1.582
                are yield factors derived from the Van Slyke

22                cheese formula.  Both the 1  --
  

23       JUDGE CLIFTON:  I'm sorry I want you to do it verbatim.
  

24   From the Van Slyke what?
  

25       MR. SCHAD:  Cheese yield formula.
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 1                calculating the change in cheese yield if an
                additional tenth of a pound of protein or

 2                butterfat was contained in the milk.  Holding
                everything else constant.

 3
                The [Federal Order Reform] proposed rule used a

 4                1.32 factor times the cheese price for use in
                computing the protein price.  The change to a

 5                factor of 1.405 reflects the use of true protein
                as the basis for payments for protein, rather than

 6                using the measurement of "total nitrogen" for the
                protein content of milk.  The resulting protein

 7                price will be for a pound of true protein.
                (64 Fed. Reg. at page 16098)

 8
  

 9           The result of the Congressionally mandated Federal
  

10   Order hearing held in 2000, was a change in the protein formula
  

11   to recognize a price for butterfat in Class III products.  The
  

12   Department's decision to establish a separate Class III and
  

13   Class IV butterfat prices were, was subsequently modified by a
  

14   set of court ordered formulas that were implemented in January
  

15   2001.
  

16           In November of 2002, the Secretary promulgated a final
  

17   decision for the Congressionally mandated hearing held in 2000.
  

18   After testimony was presented regarding form, I'm sorry,
  

19   farm-to-plant losses of butterfat and nonfat solids, butterfat
  

20   retention in cheese, and assumptions regarding casein
  

21   percentages, the true protein, and their effects on the protein
  

22   formula.  The Secretary changed the formula to --
  

23   BY MR. BESHORE:
  

24      Q.  Changed -- read that again.
  

25      A.  Changed the protein formula to.
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 1      Q.  Thank you.
  

 2      A.  Protein price = ((NASS cheese survey price - 0.165) x
  

 3   1.383) + (((((NASS cheese survey price - 0.165) x 1.572) -
  

 4   butterfat price x .9)) x 1.17).
  

 5           (67 Fed. Reg. 67930(2002))
  

 6           In 2006, two national Federal hearings were convened to
  

 7   consider changes in the Class III and Class IV pricing.
  

 8   Testimony was offered concerning cheddar cheese yields
  

 9   farm-to-plant uses and differential value of whey cream and
  

10   butter as compared to the Grade AA butter and their effects on
  

11   the protein price.  Other than adjusting --
  

12       JUDGE CLIFTON:  I'm sorry, on the protein what?
  

13       MR. SCHAD:  I'll read that again.
  

14           Testimony was offered concerning cheddar cheese yields,
  

15   farm-to-plant losses, and the differential value of whey cream
  

16   and butter as compared to Grade AA butter and their effects on
  

17   the protein formula.  Other than adjusting the cheese make
  

18   allowance, the Secretary found no compelling evidence to change
  

19   the protein formula.
  

20           The current formula for protein is:
  

21           And I'll read it again, protein equals now it's the --
  

22       JUDGE CLIFTON:  I'm sorry, protein what?
  

23       MR. SCHAD:  Protein equals.
  

24       MR. BESHORE:  Protein what?
  

25       JUDGE CLIFTON:  Protein what equals?
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 1       MR. SCHAD:  Protein price equals -- I'm sorry.
  

 2           Now it is the NDPSR rather than the NASS cheese price
  

 3   survey, as I noted that's changed, less the make allowance of
  

 4   $0.2003 x times -- that number does not look -- I think I have
  

 5   one too many decimal points.
  

 6   BY MR. BESHORE:
  

 7      Q.  Or too many one decimal points.
  

 8      A.  I'm sorry?
  

 9      Q.  I think one decimal point was been duplicated.  So?
  

10      A.  Yes.  As it should read 1.383, plus the quantity of the
  

11   cheese survey price, less the make allowance of $0.2003, times
  

12   1.572, minus the quantity of the butterfat price, times .9
  

13   times 1.17.
  

14          Protein price = ((NDPSR cheese survey price - $0.2003)
  

15   x 1.383) + (((((NDPSR cheese survey price - $0.2003) x 1.572) -
  

16   butterfat price x.9)) x 1.17).
  

17          And again, one of my exhibits is 1000.50, and this
  

18   formula is contained in that, this is the current protein price
  

19   formula.
  

20      Q.  Okay.  Thank you.
  

21      A.  F.  Product Yields:  Other Solids.
  

22          As noted earlier, USDA recognized the value of cheese
  

23   and whey to calculate the support price for cheese until the
  

24   1985 Farm Bill.  AMS used the Farm Bill yields and make
  

25   allowances in the calculation assumptions of the basic formula
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 1   prices adjustments.  Given the mandates of the 1995 Farm Bill
  

 2   to determine multiple component prices, the Department returned
  

 3   to determine the value of milk used to produce cheese through
  

 4   the product values of cheese and whey.
  

 5          While pre-Reform orders priced other solids and milk
  

 6   used to produce cheese as a residual of the basic formula price
  

 7   after the values of protein and butterfat were subtracted,
  

 8   Federal Order Reform determined that the other solids value in
  

 9   Class III milk through the value of whey.  The Secretary wrote
  

10   in the final decision:
  

11       JUDGE CLIFTON:  I think you added a that, and I just want
  

12   you to read it as you have written it, beginning at the bottom
  

13   of page 24.  While pre-Reform orders.
  

14       MR. SCHAD:  While pre-Reform orders priced other solids and
  

15   milk used to produce cheese as residual of the basic formula
  

16   price after values for protein and butterfat were subtracted,
  

17   Federal Order Reform determined the other solids value in
  

18   Class III milk through the value of whey.  The Secretary wrote
  

19   in the final decision:
  

20                A value for other solids is included in the Class
                III to assure that the Class III price reflects

21                most of the value of milk used in Class III
                products.  In the Federal Orders currently --

22
  

23   BY MR. BESHORE:
  

24      Q.  Read that sentence again.
  

25      A.
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 1                In the Federal Milk Orders currently pricing three
                components, the other solids price is determined

 2                by subtracting the value of butterfat and protein
                from the BFP.  In this final rule, the other

 3                solids price is established independently of the
                butterfat and protein price.  Even though there is

 4                not a market for other solids as such, the dry
                whey price was determined to be the best indicator

 5                of value for other solids, and provides a method
                of accounting for, and distributing the value of

 6                Class III milk that is not accounted for in the
                protein and butterfat components.  Other potential

 7                price series that could have been used to
                determine value --

 8
  

 9      Q.  Start that sentence again, please.
  

10      A.  Other potential price series that could have been used
  

11   to determine --
  

12      Q.  That start --
  

13      A.  That could be used --
  

14      Q.  Thank you.
  

15      A.
                That could be used to determine the value of other

16                solids were whey protein concentrate and lactose.
                Under present market conditions, dry whey offers

17                more market activity with less specialization than
                either whey protein concentrate or lactose, and

18                therefore, constitutes a better price series for
                determining a minimum Federal Order price.

19                Comments found by several parties supported the
                use of dry whey for the determination of the other

20                solids price.  The 0.968 factor in the formula
                represents the pounds of solids contained in a

21                pound of dry whey.
                (64 Fed. Reg. at page 16099)

22
  

23           The other solids price was again considered at the 2000
  

24   hearing and a tentative final decision was issued on
  

25   December 1st, 2000.  While there were proposals to change the
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 1   yield factor, the Secretary chose to continue the .968 yield
  

 2   factor.  Citing Fed. Reg. 65 at page 76847.
  

 3           Due to a court mandate --
  

 4       JUDGE CLIFTON:  You got all the numbers in but let's put
  

 5   them in --
  

 6       MR. SCHAD:  76847.
  

 7       JUDGE CLIFTON:  No, let's start with the what's in
  

 8   parentheses and just say it again.
  

 9       MR. SCHAD:  (65 Fed. Reg. at 76847)
  

10           Due to the court mandate, the Department reissued the
  

11   final decision to the 2000 hearing.  As a result of the final
  

12   -- as a result, the final decision adjusted the other solids
  

13   formula to account for farm-to-plant losses of butterfat and
  

14   nonfat milk solids.  No testimony was offered, and there should
  

15   be a word to.
  

16      Q.  To.  Insert "to" at that point.  We if we could, your
  

17   Honor?
  

18       JUDGE CLIFTON:  Yes, so, Ms. Elliott, I'm not telling you
  

19   to do anything where the formulas are until we have had a break
  

20   and we make sure what we want the formulas to look like, but
  

21   this little change I would like you to make now.  This is on
  

22   page 25 of Exhibit 70, and the change is -- help me,
  

23   Mr. Beshore.
  

24       MR. BESHORE:  The sentence beginning no testimony was
  

25   offered, we need to insert the word to, TO, to change the yield
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 1   factor.
  

 2       JUDGE CLIFTON:  That is up from the bottom six lines.
  

 3       MR. BESHORE:  Yes.
  

 4       JUDGE CLIFTON:  No testimony was offered, we're merely
  

 5   inserting TO, to change.  All right.  Good.  Thank you.
  

 6           And Mr. Schad, just begin again with that sentence
  

 7   reading it as it should read.
  

 8       MR. SCHAD:  No testimony was offered to change the yield
  

 9   factor.  Additionally, the Secretary chose to convert the
  

10   formula yield factor from a divisor to one with a multiplier.
  

11   The final decision other solids formula was:
  

12   (NASS whey price- $0.150) x 1.03.  And I cite (67 Fed. Reg. at
  

13   67930).
  

14           As a result of the 2006 Make Allowance Hearing, the
  

15   current other solids formula is, other solids price, equals the
  

16   quantity NDPSR whey price, minus dollar sign 0.1991, that
  

17   quantity multiplied times a factor of 1.03.
  

18      Other Solids Price =(NDPSR whey price -$0.1991) x 1.03.
  

19           G.  Product Yields:  Butter
  

20           Federal Order Reform changed butterfat pricing from a
  

21   calculated butterfat differential reported by the Department
  

22   with the monthly basic formula price, to a formula based on the
  

23   NASS butter price series, less a make allowance, divided, and
  

24   that should just plain read, or times yield factor.
  

25   BY MR. BESHORE:
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 1      Q.  So there's an -- there's an O that should be deleted in
  

 2   the text, I suppose, correct?  In that sentence?
  

 3      A.  Yeah, that's correct.  The Reform final decision
  

 4   formula --
  

 5       JUDGE CLIFTON:  Just a moment, Mr. Schad, we might as well
  

 6   do it now.  Ms. Elliott, with regard to page 26 of Exhibit 70,
  

 7   third line down in the top paragraph, you will just strike the
  

 8   little O that's by itself after the word divided.
  

 9           Now, you may resume, Mr. Schad.
  

10       MR. SCHAD:  Yes.  The Reform final decision formula was
  

11   (NASS Grade AA Butter Price - $0.114)/0.82.  The quantity NASS
  

12   Grade AA butter price, minus the make allowance of dollar sign
  

13   0.114, that quantity divided by the yield of .82.
  

14           There were -- there were no changes to the .82 divisor
  

15   as a result of the 2000 hearing.  In 2002, the 2002 final
  

16   decision changed the butterfat formula to recognize
  

17   farm-to-plant losses, and also changed the yield factor divisor
  

18   to a multiplier.  (NASS Grade AA butter price - make allowance
  

19   of .115, that quantity times 1.20.
  

20   (NASS Grade AA Butter Price - $0.115)x 1.20.
  

21       I cite (Fed. Reg 67 Fed. Reg. at 67920)
  

22       As a result --
  

23       JUDGE CLIFTON:  Can you, Mr. Schad, as you read that,
  

24   express the make allowance in dollars?
  

25       MR. SCHAD:  In dollars?  $0.115.
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 1       JUDGE CLIFTON:  All right.  Thank you.
  

 2       MR. SCHAD:  Okay.  As a result of testimony from the 2006
  

 3   National Class III and Class IV hearing, the butterfat yield
  

 4   was changed to correct the mathematical error from the 2002
  

 5   final decision that overcompensated processors for
  

 6   farm-to-plant loss.  As a result, the butterfat formula was
  

 7   changed to (NASS Grade AA Butter Price - $0.1715) x 1.211. (73
  

 8   Fed. Reg. at 35326)
  

 9           The current butterfat price formula is --
  

10   BY MR. BESHORE:
  

11      Q.  Read that sentence again, please.
  

12      A.  The current Federal Order butterfat price formula is:
  

13           Butterfat price = NDPSR butter price - $0.1715) x 1.211
  

14           H.  Product Yields:  Nonfat Dry Milk
  

15           The Federal Order Reform formula for nonfat solids
  

16   price was developed to recognize the amounts of solids in
  

17   nonfat dry milk with an adjustment for the small amount of
  

18   butterfat powder that was made in conjunction with the
  

19   manufacture of butter and nonfat --
  

20      Q.  Start that sentence again, please.
  

21      A.  The Federal Order Reform formula for the nonfat solids
  

22   price was developed to recognize the amount of solids in nonfat
  

23   dry milk with an adjustment for the small amount of buttermilk
  

24   powder that was made in conjunction with the manufacture of
  

25   butter and NFDM.  (65 Fed. Reg. at 76843).
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 1          The FMMO Reform final decision formula was:
  

 2       (NASS nonfat dry milk price - $0.137)/1.02
  

 3           As a result of testimony regarding the yields of nonfat
  

 4   dry milk and buttermilk powder from producer milk and
  

 5   plant-to-farm losses of components, the formula was changed in
  

 6   2002 to:
  

 7       (NASS nonfat dry milk price - $0.14) X .99.
  

 8       There were no changes to the nonfat solids --
  

 9      Q.  Is there a Federal Register citation there?
  

10      A.  I'm sorry.  (67 Fed. Reg. at 67924).
  

11          There were no changes to the nonfat solids yield factor
  

12   as a result of the 2006 hearing.  The current nonfat milk
  

13   solids price is:
  

14          Nonfat milk solids = (NDPSR nonfat dry milk price -
  

15   $0.1678) x .99
  

16           And I note that the final rule for the current make
  

17   allowances and product yields was signed February 1st, 2013.
  

18   IV.  Federal Order Reform Decision Resulted in Uniform National
  

19   Class II Pricing.
  

20      Q.  Could you repeat that?
  

21      A.  The heading?
  

22      Q.  From Roman numeral?
  

23      A.  IV.  Federal Order Reform Resulted in Uniform National
  

24   Class II Pricing.
  

25          Citing this substitutionality --

3134



TRANSCRIPT OF PROCEEDINGS - VOLUME XVI

 1      Q.  Try that again.
  

 2      A.  Substitutionability of NFDM.
  

 3       JUDGE CLIFTON:  One more time.
  

 4       MR. SCHAD:  Substitution ability.
  

 5       MR. BESHORE:  Substitutability?
  

 6       MR. SCHAD:  Substituteability.  Citing that -- citing that,
  

 7   Mr. English has a word like that, too.
  

 8           Of NFDM and butterfat in the manufacture of Class II
  

 9   products, a final decision of Federal Order Reform changed the
  

10   relationship of Class II pricing from Class III to the new
  

11   Class IV.  Including advanced pricing for Class II solids, the
  

12   final decision described the pricing of milk used to produce
  

13   Class II products for all Federal Orders:
  

14           And I quote:
  

15                The price of Class II skim for a month will be
  

16   computed --
  

17   BY MR. BESHORE:
  

18      Q.  Start that again.
  

19      A.
                The price of Class II skim milk for a month will

20                be computed by the sum of a Class IV skim price
                per hundredweight, calculated from product prices

21                reported by NASS for the most recent two-week
                period for which prices are available

22                On the 23rd day of the previous month, and the
                70 cent Class II differential.  The Class II

23                butterfat price will be determined from the NASS
                reported butter price, as in Classes III and IV

24                plus .7 cents per pound to incorporate the
                Class II differential.  This price will be

25                announced on the fifth day of the month and
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 1                previous month.
                (64 Fed. Reg. at page 616091)

 2
  

 3           Federal Order Reform resolved Order 2's farm point
  

 4   pricing incongruity and its singular Class II location
  

 5   adjuster.  Consequently, all Federal Orders now share uniform
  

 6   Class II pricing.
  

 7   V.  Federal Order Reform Set National Uniform Pricing Criteria
  

 8   for Milk Used in Class I Products.
  

 9           Prior to Federal Order Reform, each Federal Order
  

10   shared a uniform base price in the form of the BFP.  However,
  

11   each Order had a defined pricing point and price Class I milk
  

12   from that location.  The consequence of such order specific and
  

13   disparate pricing was that at times the minimum price of a
  

14   distributing plant would pay for milk was dependent on the
  

15   Federal Order on which that plant was pooled.  For example, in
  

16   1993 a distributing plant located in Lansdale, Pennsylvania,
  

17   and owned by multi-plant handler, changed regulation from Order
  

18   4 to Order 2.  This change in regulatory status resulted in a
  

19   decrease of $0.345 per hundredweight in Class I price for
  

20   Lansdale -- for the plant at Lansdale.  Other Class I handlers
  

21   located only miles from the Lansdale, from the Lansdale plant,
  

22   competed in the same Philadelphia marketplace for sales with
  

23   different base prices.  Additionally, dairy farmers had their
  

24   pay affected.  Producers long pooled on Order 4, and --
  

25      Q.  Is that Federal Order 4?
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 1      A.  Yes.  Long pooled on Federal Order 4 and possessing
  

 2   earned order 4 basis, were required to change their regulatory
  

 3   status to Order 2 to maintain the customer sale.
  

 4           Disparate Class I pricing between orders was addressed
  

 5   and solved in Federal Order Reform.  First, the 31 Federal
  

 6   Orders were consolidated to 11.  And second, a national Class I
  

 7   pricing grid was adopted for all Federal Orders.  The final
  

 8   decision of Federal Order Reform noted, and I quote:
  

 9       JUDGE CLIFTON:  Mr. Schad, before you get to that quote at
  

10   the bottom of page 28, I want to go back up to the top of page
  

11   28 and see if we want to make changes on the record copies.
  

12           So in about on the sixth line down, you have a line
  

13   that begins, price for Lansdale, and do you want that instead
  

14   to read, for the Lansdale plant?
  

15       MR. SCHAD:  I think it better refers --
  

16       MR. BESHORE:  That's how you read it, and more clearly,
  

17   elaborate that's what your intending to describe, I believe.
  

18       MR. SCHAD:  Yes.
  

19       JUDGE CLIFTON:  Is that what you want it to say?
  

20       MR. SCHAD:  Yes.
  

21       JUDGE CLIFTON:  And then a little later on on that same
  

22   line, you have a phrase, located only miles from the Lansdale.
  

23       MR. SCHAD:  And again, referring to that specific plant.
  

24   So --
  

25       JUDGE CLIFTON:  All right.
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 1       MR. SCHAD:  I think plant would, inserting plant after
  

 2   Lansdale would complete the meaning.
  

 3       JUDGE CLIFTON:  All right.  I'm going to instruct
  

 4   Ms. Elliott, please, on page 28 of Exhibit 70, on the line that
  

 5   is about six lines down where the word Lansdale first appears,
  

 6   to insert words so that it says, the Lansdale plant, and
  

 7   several words later in the same line insert the word plant
  

 8   after Lansdale.
  

 9       MS. ELLIOTT:  Again, to clarify, change price for the
  

10   Lansdale plant?
  

11       MR. SCHAD:  No, after the word price for, insert the word
  

12   the, continue with Lansdale, and after Lansdale insert the word
  

13   plant.
  

14       MS. ELLIOTT:  Okay.
  

15       MR. SCHAD:  And further, in the next sentence, the phrase
  

16   says, located only miles from the Lansdale, and the word plant
  

17   should follow the Lansdale at the end of that clause.
  

18       JUDGE CLIFTON:  And just to be perfectly clear, just read
  

19   that line for us now, Mr. Schad.
  

20       MR. SCHAD:  Okay.  Other Class I handlers located --
  

21       JUDGE CLIFTON:  Well start --
  

22       MR. BESHORE:  Start at the beginning.
  

23       JUDGE CLIFTON:  I think the line should begin with the word
  

24   price, just the line.
  

25       MR. SCHAD:  I'll read the sentence.
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 1           This change in regulatory status resulted in a decrease
  

 2   of $0.345 per hundredweight in Class I price for the Lansdale
  

 3   plant.  Other Class I handlers located only miles from the
  

 4   Lansdale plant, competed in the same Philadelphia marketplace
  

 5   for sales with different base prices.  Additionally, dairy
  

 6   farmers --
  

 7       JUDGE CLIFTON:  And then, yes, go ahead and keep reading,
  

 8   because I'm suspicious of another word before we get to the end
  

 9   of the paragraph.  So continue reading.
  

10       MR. SCHAD:  Additionally, dairy farmers had their pay
  

11   affected.  Producers long pooled on Federal Order 4 and
  

12   possessing earned Order 4 bases, were required to change their
  

13   regulatory status to Order 2 to maintain the customer sale.
  

14       JUDGE CLIFTON:  And the word I want to clarify is where you
  

15   say Order 4 bases.  What is meant by that and how is it
  

16   spelled?
  

17       MR. SCHAD:  It is B-A-S-E-S, and at the time Order 4, at
  

18   the time there was an Order 4.  And during this time, Order 4
  

19   dairy farmers had a seasonal production plan which was called
  

20   base excess.  And dairy farmers, and it encouraged dairy
  

21   farmers to have more production in the fall when, when milk was
  

22   short and sales were high.  And during that period in the fall,
  

23   if I remember right, it was September through November, or
  

24   September through December, that average daily production was
  

25   called a dairy farmers base, so that during the longer
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 1   production months in the beginning of the year, through the
  

 2   spring, producer had a differential price.  One he was paid
  

 3   basically the, what at the time was, I guess, the Class III
  

 4   price for excess, and the money from the excess was put in the
  

 5   base.  So there's what a differential price in dairy farmers
  

 6   earned this base, and they they felt like they possessed it.
  

 7   Order 2 did not have such a pricing of formula.
  

 8       JUDGE CLIFTON:  Thank you.  All right.  Now, you are about
  

 9   to read the quote from the Federal Register that is contained
  

10   at the bottom of page 28.
  

11       MR. SCHAD:  Yes.
  

12                Although not required by the 1996 Farm Bill, the
                legislation provided authorization for the

13                Secretary to review the Class I price structure as
                a part of consolidation of the orders, including

14                consideration of utilization rates and multiple
                basing rates for developing a pricing system.  In

15                any event, the consolidation of orders requires
                the review of the pricing system because

16                historically Class I pricing provisions, as well
                as other Federal Order provisions, have been

17                reviewed primarily on an individual market basis.
                The Reform effort provides the opportunity to

18                consider and establish a nationally coordinated
                Class I pricing surface that uses location

19                adjustments to the differential levels to price
                milk for fluid use in every county in the United

20                States.
                (64 Fed. Reg. at page 16108)

21
  

22           Class 1 prices are set based on the higher of the
  

23   Class III or Class IV advance price as determined by AMS and by
  

24   adding a specific Class I differential.  Section 1000.52 lists
  

25   the Class I differentials for all counties in the United
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 1   States, including California.
  

 2           The Cooperatives recommend that this section be
  

 3   included in the California Order and Sections 1000.51 and
  

 4   1051.52.  The National Pricing Grid establishes five
  

 5   differential zones in the proposed California marketing area.
  

 6   They range from, I'm going to read that again.  They range from
  

 7   $2.10 in the San Diego-Los Angeles area; $2.00 in the Southeast
  

 8   corner of the state; $1.80 from the East and North from the --
  

 9   I'm sorry, $1.80 from the East and North from the $2.10 zones.
  

10   North up the Pacific Coast, including San Francisco and the Bay
  

11   Areas to Oregon; $1.60 in the heaviest production areas; and
  

12   the $1.70 zone, North of the $1.60 region and bordering Nevada
  

13   and Oregon.  And I refer you to already in the record,
  

14   Exhibit 20, map 1.D.
  

15       JUDGE CLIFTON:  All right.  So, you didn't always express
  

16   the numbers in terms of dollars, but the court reporter will be
  

17   able to capture that if you would like, when you didn't say
  

18   dollars, but dollars were meant by merely looking at page 29 of
  

19   the transcript.  Would that be acceptable?
  

20       MR. SCHAD:  Please, thank you.
  

21       JUDGE CLIFTON:  All right.  And so the part that I'm
  

22   confused with is, tell me the words, all of the words that
  

23   describe the zone for which the price is $1.80.
  

24       MR. SCHAD:  I actually -- okay.  $1.80 from the East and,
  

25   from the East and North; from the $2.00/$2.10 zones North of
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 1   the Pacific Coast, including San Francisco Bay and areas to
  

 2   Oregon.
  

 3           What I intended to do, I took Mr. Hollon's earlier
  

 4   testimony and basically copied that.  It is in the record and
  

 5   it is visible in his Exhibit 20.
  

 6       JUDGE CLIFTON:  So there's only one region in California
  

 7   for which the price is $1.80 and all of those words help us
  

 8   find it on the map?
  

 9       MR. SCHAD:  Yes.  And also map 1.D of Exhibit 20.
  

10       JUDGE CLIFTON:  All right.
  

11       MR. SCHAD:  Visually present it.
  

12       JUDGE CLIFTON:  All right.  Good.  Thank you.  So now were
  

13   you about ready to read the next paragraph?
  

14       MR. SCHAD:  Yes.  These differentials were developed on the
  

15   Federal Order Reform process and represent the spatial value of
  

16   milk and its components across the United States.  AMS relied
  

17   on the United States dairy market simulator model (USDSS) to
  

18   estimate relative geographic values of milk, and placed them on
  

19   a national grid which assigned Class I location values for each
  

20   county in the United States.  (64 Fed. Reg. Page 16108)
  

21           The Congress of the United States --
  

22       MR. ENGLISH:  Excuse me, I object to the next sentence.  It
  

23   discusses what Congress did, and with respect to the Secretary,
  

24   uses the word overrules or destructed, those are legal terms,
  

25   or at least attempted legal terms.  I would object on the
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 1   grounds that they are legal conclusions.
  

 2       JUDGE CLIFTON:  Thank you, Mr. English, your objection is
  

 3   noted and will be utilized as a cautionary note.
  

 4           Now, I am just curious, Mr. Schad, are those, are on
  

 5   line 3 of this paragraph, are those initials truly the correct
  

 6   initials for that phrase?  That United States Dairy Market
  

 7   Simulator Model?  Is that truly known as USDSS?
  

 8       MR. SCHAD:  No, in typographical, thank you for catching
  

 9   it. USDMSM.  Take out market.
  

10       JUDGE CLIFTON:   Okay.  Let's go off the record just a
  

11   moment.  Let's go off record just a moment and get this right
  

12   while we're here.
  

13       (Whereupon, an off-the-record discussion was held.)
  

14       JUDGE CLIFTON:  Back on the record.  Would you, Mr. Schad,
  

15   read the sentence in the middle of the page that begins with
  

16   AMS relied on?
  

17       MR. SCHAD:  AMS relied on the United States Dairy Sector
  

18   Simulator Model (USDSS) to estimate relative geographic values
  

19   of milk and place them on the national grid which assigned
  

20   Class I location values for each county in the United States.
  

21   (64 Fed. Reg. and 161008)
  

22           The Congress of the United States, through the
  

23   Consolidation Appropriations Act of 2000 --
  

24   BY MR. BESHORE:
  

25      Q.  Start that sentence again, please.
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 1      A.  The Congress of the United States, through the
  

 2   Consolidated Appropriations Act of 2000 (Public Law 106-113,
  

 3   115) overruled the Secretary's choice of Class I pricing grid
  

 4   and instructed the Secretary to apply Option 1-A to all Federal
  

 5   Orders.  The Federal Register of December 17th, 1999, lists all
  

 6   the counties in the United States, including counties of
  

 7   California, and the Class I differentials associated with each.
  

 8   That's cited (64 Fed. Reg. Page 70868 and 70871 (1999))
  

 9       JUDGE CLIFTON:  Let me stop you there so we can make the
  

10   correction up higher before you finish this page 29.  So
  

11   Ms. Elliott, on page 29 of Exhibit 70, in the middle of the
  

12   page, the third line down of a paragraph, you will find the
  

13   phrase the United States Dairy Market Simulator Model, and
  

14   that's the phrase that needs correcting.  So it will instead
  

15   say, you will strike the word market, and it will say the
  

16   United States Dairy Sector S-E-C-T-O-R, Simulator Model.  So
  

17   you are just substituting the word sector where market now
  

18   exists.  Is that correct, Mr. Schad?
  

19       MR. SCHAD:  Yes.
  

20       JUDGE CLIFTON:  All right.
  

21       THE WITNESS:  Thank you
  

22       JUDGE CLIFTON:  You're welcome.  Now, you may go back,
  

23   Mr. Schad, to the last part of paragraph, at the bottom of page
  

24   29 and resume.
  

25       MR. SCHAD:  As noted, the other factor in determining
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 1   minimal Class I prices is the higher of the advances Class III
  

 2   or Class IV price.  The final decision for Federal Order Reform
  

 3   lists three reasons why the Class I mover should be determined
  

 4   by the higher of the advanced Class III or Class IV price.
  

 5   First, Class I is always in competition with processors of
  

 6   manufactured dairy products.  Federal Order Reform provided for
  

 7   four distinct classes of milk, setting the Class I price at the
  

 8   higher of Class III or IV or Class IV, guarantees that the
  

 9   Class I price is related to the higher valued price used to
  

10   produce manufactured products.  The Secretary noted, "Since
  

11   Class I handlers must compete with manufacturing class for a
  

12   supply of milk, the Class I price must be related to the price
  

13   of milk used in manufacturing."  That's cited (64 Fed. Reg. at
  

14   page 16102)
  

15           Second, due to advanced Class I pricing, price signals
  

16   to producers may lag.  It is especially important in a rising
  

17   market that producers receive the price signal to increase
  

18   production.  In the final decision Federal Order Reform the
  

19   Secretary wrote:
  

20                Since the Class I price is announced in advance in
                a rapidly changing market, the Class I price may

21                not reflect the value needed to compete for the
                necessary raw milk supply or the Class I price may

22                be overvalued relative to the raw milk price.
                Undervaluing Class I milk is a particular problem

23                since it reduces producers' pay prices at a time
                when the producer should be receiving a positive

24                price signal.
                And this is the on the same page as the previous

25                cite.
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 1           The third reason cited in Federal Order Reform relates
  

 2   to the decreasing --
  

 3       JUDGE CLIFTON:  Start that again.
  

 4       MR. SCHAD:  The third reason cited in the Federal Reform --
  

 5       JUDGE CLIFTON:   One more time.
  

 6       MR. SCHAD:  The third reason cited in the Final Reform
  

 7   Decision relates to decreasing the likelihood of pricing
  

 8   versions and resulting depooling of producer milk, when the
  

 9   higher or of Class III or Class IV is utilized in the formula.
  

10   The Cooperatives' proposal addresses the question of depooling
  

11   through its mandatory pooling provision.  Thus, the third
  

12   reason cited in the final Reform Decision is not applicable to
  

13   this proposal.
  

14           Also addressed in Federal Order Reform was the
  

15   appropriateness of the utilization of the minimum $1.60 per
  

16   hundredweight base Class I price.  As noted, the -- let me see
  

17   -- the USDSS estimate the relative differences in the value of
  

18   milk between geographic points.  Due to the geographic
  

19   characteristics of supply and demand, one or more points are
  

20   found to be base pricing points.  The Central Valley of
  

21   California is one of the model's base points.  Federal Order
  

22   Reform set the price at these basing points at $1.60 per
  

23   hundredweight.
  

24           The Secretary clearly stated the need to set the base
  

25   differential at $1.60.  And there's a change in the quote here,
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 1   I'll pick it up when I'm there.
  

 2           Quoting the Secretary:
  

 3                The $1.60 minimum differential proposed is
                perceived to be the lowest value under present --

 4                it reads supply and it should read demand -- and
                supply conditions.

 5
  

 6       JUDGE CLIFTON:   Okay.  We'll make the change, but then I
  

 7   want you start again, because you read it a little different
  

 8   from that.  All right.
  

 9           So, Ms. Elliott, top of page 31 of Exhibit 70, we're in
  

10   the small paragraph that's a quote, and the second line of that
  

11   quote should read:
  

12           Lowest value necessary under present and help me,
  

13   Mr. Schad?
  

14       MR. SCHAD:  Demand and supply conditions.
  

15       JUDGE CLIFTON:  So the word -- the word supply that is to
  

16   be stricken is the first time it appears in that line; is that
  

17   correct?
  

18       MR. SCHAD:  That's correct.
  

19       JUDGE CLIFTON:  So it's not supply and demand, it is demand
  

20   and supply.
  

21       MR. SCHAD:  That's correct.
  

22       JUDGE CLIFTON:  Okay.  So we'll strike the supply that
  

23   first appears in that line and insert instead, demand.  All
  

24   right.  Then, Mr. Schad, read the quote from the beginning,
  

25   please.
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 1       MR. SCHAD:
  

 2                The $1.60 minimum differential proposed is
                perceived to be the lowest value necessary under

 3                present demand and supply conditions to maintain
                stable and viable pools of milk for Class I use in

 4                markets that are predominantly manufacturing
                oriented.

 5                Citing (63 Fed. Reg. Pages 4802 and 4909 (1998))
  

 6           The $1.60 minimum has three components as presented by
  

 7   USDA in the recommended decision of Federal Order Reform.  The
  

 8   first had to do with the cost of a producer maintaining Grade A
  

 9   status.  The requirements for maintaining Grade A status
  

10   include possessing and maintaining an improved water supply;
  

11   facility construction and appearance requirements; plumbing
  

12   requirements; and specific equipment.  It was noted --
  

13       JUDGE CLIFTON:  Now, you read approved water supply rather
  

14   than approved water system.
  

15       MR. SCHAD:  I'm sorry, it should be system, I read it
  

16   incorrectly.
  

17       JUDGE CLIFTON:   All right.  So read it again, if you will.
  

18       MR. SCHAD:  The requirements for maintaining Grade A status
  

19   include possessing and maintaining an approved water system;
  

20   facility construction and appearance requirements; plumbing
  

21   requirements; and specific equipment.  It was noted that
  

22   maintaining a Grade A status would require additional labor
  

23   resource and utility expense.  USDA, in 1999, estimated the
  

24   additional cost to be $0.60 per hundredweight.  I cite,
  

25   (63 Fed. Reg. at page 4909).
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 1           At this point I would like to insert another sentence:
  

 2           Exhibit B, I'm sorry, Exhibit C of my -- of my --
  

 3       MR. BESHORE:  Exhibit 71, 6.C.
  

 4       MR. SCHAD:  Yes, 6.C contains the barn scorecard and for
  

 5   the State of California it is relative to Grade A status and
  

 6   that --
  

 7   BY MR. BESHORE:
  

 8      Q.  Could you just -- just turn to that exhibit for a
  

 9   minute, since you inserted the reference to it at this point in
  

10   Exhibit 70.
  

11      A.  Exhibit 6.C.
  

12      Q.  Of Exhibit 71, correct?
  

13      A.  Of Exhibit 71.
  

14      Q.  Okay.  So just tell us what, two pages?
  

15      A.  Yes, and I'll just read it from the title page first.
  

16   Dairy Farms Scorecard State of California Department of Food
  

17   and Agriculture.  And what it is, is the score sheet the dairy
  

18   farms in the State of California are scored on relative to
  

19   their maintaining Grade A status, and it delineates almost all
  

20   the things that a dairy farmer must do in order to continue a
  

21   Grade A status.
  

22      Q.  So this exhibit really spells out the Grade A
  

23   requirements that you described in general in the paragraph
  

24   here on page 31?
  

25      A.  That's correct.
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 1      Q.  Okay.
  

 2       JUDGE CLIFTON:  It makes me think that your use of the word
  

 3   system should have been supply, but what do you think?  Looking
  

 4   at the scorecard itself?
  

 5       MR. SCHAD:  I would be open if -- to have it say system and
  

 6   supply.  Having an approved water supply is an assumption of
  

 7   having an approved water system.
  

 8       JUDGE CLIFTON:  So I think we should make that change.  So
  

 9   let us do this.  Ms. Elliott, with regard to page 31 of
  

10   Exhibit 70, on the first full paragraph below the quotation
  

11   from the Federal Register, the fourth line down begins,
  

12   maintaining an approved water system.  I'd just like you to
  

13   insert after system "and supply."
  

14           And then with regard to what we will write on this
  

15   exhibit at the end of that paragraph, we will just say, "See
  

16   Exhibit 71, Exhibit 6.C, Dairy Farm Scorecard."
  

17       MR. SCHAD:  That's at the end of the paragraph.
  

18       JUDGE CLIFTON:  Yes.  And if you do not have room, you can
  

19   put an arrow and go on to the back.
  

20       MR. SCHAD:  Okay.
  

21       JUDGE CLIFTON:  All right.  So it will just say "See
  

22   Exhibit 71, Exhibit 6.C, Dairy Farm Scorecard."
  

23       MR. HILL:  And, your Honor?
  

24       JUDGE CLIFTON:  Mr. Hill?
  

25       MR. HILL:  Brian Hill.  This is super minor, but I'm going
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 1   to bring it up because it's a direct quote.  Your suspicion was
  

 2   correct about the previous quote, about supply and demand, and
  

 3   demand and supply, it is actually supply and demand.  But it's
  

 4   super minor.
  

 5       JUDGE CLIFTON:   Okay.  All right.  I'm just so used to
  

 6   hearing about supply and demand that it seemed odd.  But, you
  

 7   know, in a way it ought to begin with demand.  Oh, no.  Not --
  

 8   okay.
  

 9       MR. SCHAD:  I'll stipulate to your supply and demand
  

10   conditions.
  

11       JUDGE CLIFTON:  All right.  Then Ms. Elliott this changes
  

12   what I had you do in the paragraph above.  This may become
  

13   easier if there were extra copies of Exhibit 70, I don't know.
  

14   But what we really want, and I'll let you figure out how to
  

15   make this happen later, on our two record copies on page 31 in
  

16   the quote that is just five lines at the top of page 31, the
  

17   second line should read, "lowest value necessary under present
  

18   supply and demand conditions."
  

19       MR. BESHORE:  We do have extra copies if -- if it would be
  

20   helpful.
  

21       JUDGE CLIFTON:   I think it would.  It will be cleaner.
  

22       MR. BESHORE:  There were some in the room at least at the
  

23   beginning of the day.
  

24       JUDGE CLIFTON:   So we're looking for extras of 70.  It
  

25   will say Testimony of Dennis Schad.
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 1       MR. BESHORE:  We do have another one.  How many do we need?
  

 2       JUDGE CLIFTON:  And we may need to provide you a little
  

 3   support later, Ms. Elliott, so that you can make that change on
  

 4   the record copies.  All right.
  

 5       MR. BESHORE:  We'll provide support.
  

 6       JUDGE CLIFTON:  Thank you very much.  So now, where are we,
  

 7   Mr. Schad and Mr. Beshore?
  

 8       MR. SCHAD:  Where it says the Secretary also cited in the
  

 9   middle of page 31.
  

10       JUDGE CLIFTON:  Good.  All right.  So resuming there,
  

11   Mr. Schad.
  

12       MR. SCHAD:  The Secretary also cited marketing costs as
  

13   they pertain to the buildup of the base differential.  I quote:
  

14                These marketing costs include such things as
                seasonal and daily reserve balancing of milk

15                supplies, transportation to more distant
                processing plants, shrinkage, administrative

16                costs, and the opportunity or "give-up" charges at
                manufacturing milk plants that service the fluid

17                Class I market.
                The same as the previous cite.

18
  

19           The Secretary noted that these marketing costs are
  

20   approximately 60 cents per hundredweight.  Additionally, the
  

21   Secretary also noted that in the Upper Midwest, Class I
  

22   handlers competed for milk with processors of manufacturing
  

23   milk.  The Secretary estimated the two-thirds of the
  

24   competitive premium was 60 cents per hundredweight.
  

25           Further justification of the $1.60 base differential
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 1   for the California Order is found in the Cooperatives'
  

 2   transportation credit proposal.  This unique provision provides
  

 3   payment to handlers servicing the Class I market from the
  

 4   Order's pool, and is estimated by the Cooperatives to decrease
  

 5   the pool by 9 cents per hundredweight.  Assuming a 15 percent
  

 6   Class I utilization in the California Order, the value to the
  

 7   Order's Class I handlers is 60 cents per hundredweight.
  

 8   VI.  The California Order Should Adopt the Federal Order Class
  

 9   I Pricing Formula and Differentials
  

10           Changing Class I prices in California, either through
  

11   adjusting the differentials including the base differential, or
  

12   modifying the Class I mover formula, would change the
  

13   relationship of Class I prices in the Western part of the
  

14   country.  Through its State Order, California's Class I pricing
  

15   has a limited effect on a joining Federal Orders.  However, as
  

16   a Federal Order, California Class I pricing could affect
  

17   packaged regional milk sales.  An increased California Class
  

18   price would not change the national Class I grid --
  

19   BY MR. BESHORE:
  

20      Q.  Just start that sentence again, please, Mr. Schad.
  

21      A.  An increased California Class I price would not change
  

22   the National Class 1 price grid and would only affect
  

23   California counties.  However, a decreased California Class I
  

24   price may affect exports of California milk --
  

25      Q.  Start that sentence again, please.

3153



TRANSCRIPT OF PROCEEDINGS - VOLUME XVI

 1      A.  However, a decreased California Class I price may
  

 2   encourage exports of California milk and would provide an
  

 3   inappropriate price advantage in moving packaged milk into
  

 4   adjoining Federal Order markets.
  

 5           Since Reform, AMS has only changed the Class I
  

 6   differentials found in Section 1000.52 once, as a result of a
  

 7   hearing held in May 2007 for FMMO's 5, 6, and 7.  That decision
  

 8   to increase the differentials within the marketing area, was
  

 9   based on testimony that the Southeast was experiencing an
  

10   increase in demand concurrent with a decline in milk
  

11   production.  All three marketing areas were described as milk
  

12   deficit.  Adjustments to county differentials were based on a
  

13   transportation cost function from the nearest supply plant,
  

14   from the nearest supply -- from the nearest surplus supply
  

15   region to the Southeast markets.  (73 Fed. Reg. Page 11194
  

16   (2008)).  None of the supply-demand factors referenced in the
  

17   Southeast decision are present in California.
  

18           Concluding discussion.
  

19      Q.  Is there a number to the heading there, Mr. Schad?
  

20      A.  I'm sorry.
  

21   VII:  Concluding Discussion
  

22           The 1996 Farm Bill specifically provided for the
  

23   inclusion of California as a separate Federal Milk Order, but
  

24   the provision was contingent upon petition and approval by the
  

25   California producers.  Throughout the Reform process, as well
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 1   as the mandatory hearings, California interests have
  

 2   participated as individual processors through the dairy
  

 3   processor and producer trade associations, the Dairy Institute
  

 4   of California and through CDFA.  Citing their concern that
  

 5   producer groups would petition for a California Federal Order,
  

 6   the Dairy Institute submitted 29-pages, (including attachments)
  

 7   of comments to AMS on April 29, 1998 in response to the Reform
  

 8   recommended decision.  Comments by the Dairy Institute of
  

 9   California were twice cited in the final Reform Decision.  The
  

10   first citation was to support the inclusion of Las Vegas with
  

11   Arizona in order to eliminate competitive distortions between
  

12   those areas and California.  (64 Fed. Reg. at page 16078).
  

13   Additionally, the Dairy Institute was cited in Reform final
  

14   decision regarding their comments pertaining to product
  

15   formulae, make allowances, and the yields.
  

16   (Same citing, page 16098 and 9).
  

17           Additionally, two employees of CDFA gave testimony at
  

18   the 2006 Make Allowance Hearing.  They were Kelly Krug,
  

19   Director of Market Services, and Venetta Reed, Supervising
  

20   Auditor.  They described in detail the procedures involved in
  

21   the CDFA manufacturing cost survey, and the determination of
  

22   the make allowances included in the CDFA formulas.  The
  

23   witnesses noted --
  

24      Q.  Would you stop there?
  

25       JUDGE CLIFTON:  In the CDFA what?
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 1       MR. SCHAD:  Class price formulas.
  

 2   BY MR. BESHORE:
  

 3      Q.  Thank you.
  

 4      A.  The witnesses noted the distinction between the results
  

 5   of the CDFA manufacturing cost survey and the make allowances
  

 6   included in the CDFA's class pricing formula.  They noted --
  

 7       JUDGE CLIFTON:  Is --
  

 8       MR. SCHAD:  Did I miss something?
  

 9       JUDGE CLIFTON:  Well, you missed the word factors.  It
  

10   probably doesn't change the meaning, but this is your summary,
  

11   so let's get it like you wrote it.
  

12       MR. SCHAD:  The witnesses noted the distinction between the
  

13   results of the CDFA manufacturing cost survey and the make
  

14   allowance factors included in CDFA's class pricing formula.
  

15   They noted that the CDFA decision process did not merely input
  

16   the average plant cost into the price formulas.  In addition to
  

17   the reported manufacturing cost, Mr. Krug said that the formula
  

18   make allowances included -- and I quote -- "supply, demand, and
  

19   relationships between classes.  There are many factors that are
  

20   considered."  He answered affirmatively to the question
  

21   regarding the establishment of make allowances in California.
  

22   "So it becomes a policy decision, not a mechanical process."
  

23           That is transcript of hearing on January 24th, 2006,
  

24   page 182.
  

25           Addressing comments pertaining to regional milk
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 1   pricing, the Secretary states plainly in the final decision of
  

 2   Federal Order of FMMO Reform.  "This decision replaces the
  

 3   current BFP with a national Class III and national Class IV
  

 4   price."
  

 5      Q.  Read that quote again.
  

 6      A.  "This decision replaces the current BFP with a national
  

 7   Class III price and a national Class IV price."
  

 8   Citing (64 Fed. Reg. at page 16100.)  Component pricing solved
  

 9   the issue of regional yields; the NASS survey reported average
  

10   national commodity sales prices; and, the product make
  

11   allowances determined an average national product manufacturing
  

12   cost by combining the cost of manufacturing within California
  

13   with plants located outside of California.
  

14           And I cite (67 Fed. Reg. at page 67937)
  

15           Addressing comments regarding pricing relationships
  

16   with California, the Secretary wrote, and I quote:
  

17                Class III and Class IV dairy products compete in a
                national market, because of this, Class III and

18                Class IV prices establish for all Federal Milk
                Marketing --

19
  

20       JUDGE CLIFTON:  Start again, please.
  

21       MR. SCHAD:
  

22                Class III and Class IV dairy products compete in a
                national market.  Because of this, Class III and

23                Class IV milk prices established for all Federal
                Milk Marketing Order areas are the same.

24                The Federal Milk Order program gradually adopted
                the Minnesota-Wisconsin (M-W) price series as the

25                Class III price in all Federal Milk Marketing
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 1
  

 2       JUDGE CLIFTON:  Let me just inquire.  Is it actually a
  

 3   price series or is it just a price, that Minnesota-Wisconsin
  

 4   price.
  

 5       MR. SCHAD:  I'm quoting him.  If he did not say series,
  

 6   then I misquoted.
  

 7       JUDGE CLIFTON:  Okay.  Just start that sentence again, if
  

 8   you will.
  

 9       MR. SCHAD:  The Federal Milk Order program gradually
  

10   adopted the Minnesota M-W price --
  

11       JUDGE CLIFTON:  Go ahead and take it from the top again.  I
  

12   know you are like a horse headed for the barn, but, slow down.
  

13       MR. SCHAD:  Okay.
  

14
                The Federal Milk Order program gradually adopted

15                the Minnesota-Wisconsin (M-W) price, as the Class
                III price in all Federal Milk Marketing Orders.

16                Although the M-W was first adopted in 1963, it was
                not until the mid-1970's, that the M-W established

17                a uniform class price for milk used in Class III
                markets in all Federal Milk Orders.

18
  

19   BY MR. BESHORE:
  

20      Q.  Read the last part of that sentence again, please.
  

21      A.
  

22                For milk used in Class III products in all Federal
                Milk Orders.  Observations of the marketplace for

23                cheese, butter, and nonfat dry milk provided the
                basis for concluding that these products compete

24                in a market that is national in scope.  Such
                findings were upheld, with the adoption of the

25                basic formula price (BFP), which provided an
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 1                the declining statistical reliability of the M-W
                price series) until a more long-term pricing

 2                method could be developed.
  

 3                The implementation of milk order Reform in January
                2000 continued the finding that Class III and

 4                class --
  

 5       JUDGE CLIFTON:   Go ahead and read it again.
  

 6       MR. SCHAD:
  

 7                The implementation of Milk Order Reform in January
                of 2000, continued finding that Class III and

 8                Class IV dairy products compete in a national
                marketplace.  However, a competitive price for

 9                milk as represented by the M-W and BFP prices was
                no longer viable, as it intended long-term

10                method -- as intended as a long-term method --
  

11       JUDGE CLIFTON:  No, go ahead.
  

12       MR. SCHAD:  As intended as a long-term method, the Federal
  

13   milk --
  

14       JUDGE CLIFTON:  I'm sorry, your -- I want to make sure you
  

15   are enunciating each word, so do it one more time.
  

16       MR. SCHAD:
  

17                As an intended long-term method, the Federal Milk
                Order program has adopted end product price

18                formulas, valuing Class III and Class IV milk on
                the basis of the value of Class III and Class IV

19                end products in the marketplace.  The NASS price
                survey for dairy products used as a basis for

20                establishing Class III and Class IV prices,
                includes all dairy product prices and sales

21                volumes in all regions of the country, including
                California.  In this regard, the Federal Order

22                program has, and will continue to reflect
                California's impact on dairy product prices while

23                establishing Class III and Class IV prices that
                are reflective of a national supply of reflective

24                of national supply and demand conditions.
                (67 Fed. Reg. at page 67937.)

25           The implication from a paragraph from a paragraph --
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 1   and I would like to change that.  That should be the 1999 final
  

 2   decision, strike 2000 -- strike 2002.
  

 3       JUDGE CLIFTON:  All right.  So Ms. Elliott, with regard to
  

 4   page 35 of Exhibit 70, just below the quoted material at the
  

 5   top of the page you will find the word, the number 2002, strike
  

 6   that, please and instead insert what, Mr. Schad?
  

 7       MR. SCHAD:  1999.
  

 8       MS. ELLIOTT:  Okay.
  

 9       JUDGE CLIFTON:  Begin again with that sentence, please,
  

10   Mr. Schad.
  

11       MR. SCHAD:  The implication from a paragraph from the 1999
  

12   final decision is very telling of the Secretary's intention to
  

13   accommodate California's entry into the Federal Order System:
  

14                The Omnibus Consolidated and Emergency
                Supplemental Appropriation Bill passed in October

15                1998, extended the time for implementing Federal
                Order Reform amendments from April 4th, 1999.

16
  

17   BY MR. BESHORE:
  

18      Q.  Could you -- you missed a word there, Mr. Schad.  Why
  

19   don't you start again, please.
  

20      A.
                The Omnibus Consolidated and Emergency

21                Supplemental Appropriations Bill, passed in
                October 1998, extended the time for implementing

22                Federal Order Reform amendments.
  

23      Q.  No, Federal?
  

24      A.  Order.
  

25                I'm sorry -- Federal Milk Order Reform Amendments
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 1                legislation provides that California has from the
                date of issuance of this final decision until

 2                September 30th, 1999, to become a separate Federal
                Milk Order.  This additional time is intended to

 3                allow California dairy interests the opportunity
                to review this final decision to determine whether

 4                a Federal Milk Order for California, consistent
                with the provisions adopted for the consolidated

 5                orders, would best meet their milk marketing
                regulatory needs.

 6
  

 7           Since Federal Order Reform, I'm sorry, at the end of
  

 8   that I cite (64 Fed. Reg. at page 16044).
  

 9       JUDGE CLIFTON:  And, Mr. Schad, you read four lines up from
  

10   the bottom of that quote, the opportunity to review this final
  

11   decision.
  

12       MR. SCHAD:  The opportunity to --
  

13       JUDGE CLIFTON:  Do you know for sure what the quote is?
  

14       MR. SCHAD:  No, I'm not sure if it was misquoted or is that
  

15   the way in the continuity would require, would expect it to say
  

16   the opportunity to review, but opportunity review, I would
  

17   think it should be to review.
  

18       MR. BESHORE:  We'll check that, your Honor.
  

19       JUDGE CLIFTON:   All right.
  

20       MR. SCHAD:  Thank you,
  

21       JUDGE CLIFTON:  And then you may resume, please, with the
  

22   first sentence following that quote.
  

23       MR. SCHAD:  Since Federal Order Reform, the manufacturing
  

24   costs of California plants and the price of commodity dairy
  

25   products sold in California, have and will continue to be, an
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 1   integral part of the Uniform National Federal Order class
  

 2   prices.  It is now for those prices to be applicable to the
  

 3   milk producers.
  

 4       JUDGE CLIFTON:  Let's do that again.
  

 5       MR. Schad:  It is now time for those prices to be
  

 6   applicable to the milk produced on the California dairy farms.
  

 7   VIII.  Announcement of Class Prices, Component Prices and
  

 8   Advanced Pricing Factors.
  

 9           The Cooperatives propose that the California Order
  

10   adopt the class component --
  

11   BY MR. BESHORE:
  

12      Q.  Start that sentence again, please.
  

13      A.  The Cooperatives propose that the California Federal
  

14   Order adopt the class component and advanced pricing factor
  

15   listed in Section 1000.53 with the exception of 1000(a)11: "The
  

16   Somatic Cell Adjustment Rate."  The timing and manner of these
  

17   necessary price announcements are consistent with other Federal
  

18   Orders.
  

19          The Cooperatives are not proposing the inclusion of
  

20   somatic cell adjustment in the California Order.  Such an
  

21   adjustment in class and producer prices has been historically
  

22   at the option of the Order's Dairy Farmers.  Currently two,
  

23   Federal FMMO 1 and 124, of the six Federal Orders that have
  

24   multiple component pricing do not include somatic cell
  

25   adjuster.  The 2014 average Class III and Class IV utilizations
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 1   in the Northeast Order were 25.8 percent and 14.6 percent.
  

 2   Class III and Class IV utilizations in the Pacific Northwest
  

 3   Order were 35.8 and 31.9 percent, respectively.  For the same
  

 4   period, CDFA reported Class 4b utilization with 45.8 percent
  

 5   and the 4a utilization was 33 percent.
  

 6   IX.  Equivalent Price
  

 7           The Cooperatives propose that the California Federal
  

 8   Order adopt the equivalent price provisions in Section 1000.54.
  

 9   This provision provides the Market Administrator the authority
  

10   to use an equivalent price provided by the Deputy Administrator
  

11   of Dairy Programs in the event that a constituent pricing
  

12   factor required by Section 1051.50 is unavailable.  This
  

13   proposal will aid in the effective and efficient administration
  

14   of the order.
  

15      Q.  Okay.  And that concludes the prepared testimony in
  

16   Exhibit 70; is that correct, Mr. Schad?
  

17      A.  That's correct.
  

18      Q.  Okay.  Now, I would just like to ask you a couple of
  

19   additional questions.
  

20          First of all, let's just look at Exhibit 71 to, it's
  

21   been referenced, but just to -- just to identify what is
  

22   included there.  There are three exhibits that were referenced
  

23   in your testimony that are compiled under cover of Exhibit 71;
  

24   is that correct?
  

25      A.  That's correct.
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 1      Q.  Okay.  And so what's Exhibit 6.A of 71?
  

 2      A.  Well, this is -- this is Section 105, well, Section
  

 3   1000.50, which we propose to include as Section 1051.50 in the
  

 4   proposed California Order.  Basically, the pricing provision of
  

 5   the, of the Order, especially as I read it could be confusing,
  

 6   so we wanted to make sure that the Department understands
  

 7   exactly where we're looking for the adoption of the
  

 8   Section 1000.50.
  

 9      Q.  Okay.  So rather than having read this three-and-a-half
  

10   pages of single-spaced regulation, you are attaching that as an
  

11   exhibit and requesting its adoption in Proposal 1 as
  

12   Section 1051.50?
  

13      A.  Yes.
  

14      Q.  Okay.  Now, does that have in it the description of the
  

15   formulas which you depicted, we're going to check them and make
  

16   sure they are correct, but this has the narrative description
  

17   of the price formulas which you presented in your prepared
  

18   statement, correct?
  

19      A.  That's correct.
  

20      Q.  Okay.  Now, let's go then, to the second Exhibit 6.B
  

21   under Exhibit 71, and just, that's what, three pages.  Tell us
  

22   what that is, please?
  

23      A.  Yes, this is the policy and procedures for dairy
  

24   product mandatory reporting program.  They tell you what
  

25   products that are reported, and when it's reported, and a
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 1   verification.  I thought it was appropriate because of our
  

 2   reliance on the the dairy product price series included in my
  

 3   testimony.
  

 4      Q.  That was referenced in your testimony?
  

 5      A.  Yes.
  

 6      Q.  Okay.  And Exhibit 6.C is the dairy farmer scorecard
  

 7   which you referenced previously?
  

 8      A.  Yes.
  

 9      Q.  Previously described.  Okay.  Let's turn, then, to
  

10   Page 32 of Exhibit 70, if you would, and the partial paragraph
  

11   at the top of the page, can you see that?
  

12      A.  Yes.
  

13      Q.  Okay.  And in the last sentence of that partial
  

14   paragraph you refer to a 15 percent Class I utilization in the
  

15   California Order, and noting that in terms of supporting the
  

16   funding for a transportation pool that would imply a
  

17   differential 67 per hundredweight.  So assume with me that some
  

18   of the data in the record from CDFA, which is in some of
  

19   Mr. Hollon's tables, as well as Mr. Shippelhoute's data, I
  

20   believe, reflects that in recent years, the Class I utilization
  

21   in California has been less than 15 percent, between 12 and 13
  

22   percent.  What impact, if any, does that have upon your
  

23   testimony at the top of page 32?
  

24      A.  Well, the 60 cents per hundredweight is referenced is 9
  

25   cents per hundredweight across the entire pool, divided by .15,
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 1   and that's, the result is 60 cents.  But if you made that
  

 2   calculation with the more proper Class I utilization of 12.5,
  

 3   again, 9 divided by .125, you would come up with 72 cents per
  

 4   hundredweight.
  

 5      Q.  So the math you did there was take the utilization
  

 6   percentage, or take the 9 cents for hundredweight that you,
  

 7   that's the approximate cost of the transportation pool, of the,
  

 8   yeah, the transportation credits across the pool, and you
  

 9   divided that by the Class I utilization percentage to arrive at
  

10   a per hundredweight charge per Class I that would be needed to
  

11   find fund that pool?
  

12      A.  On, per hundredweight charge Class I.
  

13      Q.  On Class I?
  

14      A.  Yes.
  

15      Q.  Okay.  And 15 cents, 15 percent it would be 60 cents,
  

16   12.5 percent it would be 72 cents?
  

17      A.  That's correct.
  

18      Q.  Okay.  Now, just one other question on direct testimony
  

19   that I would like you to address.  And your testimony,
  

20   Mr. Schad, proposes that the California Order adopt essentially
  

21   the current, the existing Federal Order class, national class
  

22   price, prices, price formulas, and the Class I price grid,
  

23   correct?
  

24      A.  That's correct.
  

25      Q.  Okay.  And there's been questions that have arisen
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 1   already on cross-examination, some of the proponents of
  

 2   Proposal Number 1, with respect to whether these prices are
  

 3   appropriately current, or whether they reflect current
  

 4   conditions, current data, etcetera, and therefore, whether they
  

 5   are appropriate.  You understand?  You have been here for much
  

 6   of the hearing, not all of it, but you have heard those
  

 7   questions.
  

 8      A.  Yes, I have.
  

 9      Q.  Okay.  So I want you to address, give us your thoughts
  

10   with respect to that issue of whether these prices are
  

11   appropriate for adoption today.
  

12      A.  Yes, and I would like to first emphasize that the
  

13   Secretary signed a final rule for the current make allowances
  

14   in February 2013.  They have a currentness based on that, and
  

15   you have got to remember that the monthly prices are based on,
  

16   the monthly class prices, are based on monthly commodity prices
  

17   that are done every month so that, and that's completely
  

18   current.  But when you go back to the last Make Allowance
  

19   Hearing, there is a proposal by National Milk to put an energy
  

20   updater into the Federal Class III price and Class IV prices,
  

21   with the idea if you want currentness and you -- and you accept
  

22   that a major part of the costs of, within the make allowances
  

23   are energy related, you could -- you could, you would be
  

24   solving that issue by having an energy updater in the make
  

25   allowance formulas.  That, while the final rule notes that
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 1   basically all producer groups supported that, other interests,
  

 2   proprietary interests, were opposed to it.  And the reason they
  

 3   were opposed to it, was because it would change the
  

 4   relationship for hedging instruments, for Class III futures and
  

 5   those things.
  

 6          Their argument is that -- I'm reading into their
  

 7   argument, but if there's the volatility of Class III and Class
  

 8   IV prices based on supply and demand.  This would add another
  

 9   layer of volatility it with fuel prices and they, they opposed
  

10   it.  And I'd just like the point out that when the Secretary is
  

11   looking at questions of, for instance, whether something is
  

12   current or not, there are competing factors.  So in the -- in
  

13   the, our position of maintaining the current Section 1000.50
  

14   prices, we are, the Secretary, the Secretary has the, we
  

15   believe the Secretary has the need to look at the factors
  

16   related uniform pricing, as well as the factors of currentness.
  

17   He's got competing interests that he has to weigh along that.
  

18           There's also the question of regional prices.  And it's
  

19   really interesting in the last promulgation hearing in 1990, I
  

20   cite that there was just a small difference between a proposal
  

21   to keep the current, well, at that time, the butterfat
  

22   differential for the two state orders, the North Carolina and
  

23   South Carolina, as opposed to the Federal.  And the Secretary
  

24   used the word disorderly to note that there was a, that
  

25   difference just wouldn't work.  That there was that order
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 1   coming the Carolina Order being promulgated had to have
  

 2   consistency with the other Federal Orders.
  

 3      Q.  Okay.  So in that case, the most recent promulgation,
  

 4   the Secretary's determination was that the national uniformity
  

 5   factors overrode any local factors, which were embodied in the
  

 6   existing or prior state orders in that case, correct?
  

 7      A.  That's correct.
  

 8      Q.  Is there anything else you want to note on that, the
  

 9   currentness issue?
  

10      A.  No, thank you.
  

11      Q.  Very good.  Your Honor, subject to our homework with
  

12   respect to the formulas and the way they are presented in the
  

13   testimony, and with respect to the text of the quoted page 35,
  

14   I don't have any other questions for Mr. Schad on direct.
  

15          I would move for the admission of Exhibits 70 and 71
  

16   subject to the homework we have of being appropriately
  

17   completed or corrected with that information.
  

18       JUDGE CLIFTON:  I would rather wait until we have got them
  

19   right before we admit them.
  

20       MR. BESHORE:  I just make the motion and it can be acted on
  

21   at your Honor's pleasure.
  

22       JUDGE CLIFTON:  That sounds good.  So you are moving the
  

23   admission of Exhibit 70 and Exhibit 71?
  

24       MR. BESHORE:  Yes.
  

25       JUDGE CLIFTON:  I won't rule on that at this point.  I will
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 1   invite anyone who would like to ask this witness questions
  

 2   about these exhibits before determining whether you have an
  

 3   objection to their being admitted.  Mr. English?
  

 4       MR. ENGLISH:  Thank you, your Honor.  Maybe this will, by
  

 5   not bidding and giving a chance, I think there may be some
  

 6   other issues to address as we go forward.
  

 7                       CROSS-EXAMINATION
  

 8   BY MR. ENGLISH:
  

 9      Q.  I'm going to focus exclusively on Exhibit 70,
  

10   Mr. Schad -- I'm Chip English.  And because it's different from
  

11   all the other things I want to talk about, I want you to look
  

12   first at page 18.
  

13      A.  Yes, sir.
  

14      Q.  So at the top of the page you reference something
  

15   called the DPPSR cheese survey.  And I didn't find that
  

16   anywhere else.  We did a search of your statement, and I was
  

17   wondering what the DPPSR cheese survey is?
  

18      A.  I'm sorry, that's a typographical.  It should be the
  

19   MDPSR, which I note down --
  

20      Q.  Which you discuss later down on the page?
  

21      A.  National Dairy Products.
  

22      Q.  I wasn't sure whether it was NDPSR or whether it was
  

23   supposed to be the Dairy Product Mandatory Reporting Program,
  

24   which is DPMRP, so because it had sort of the first two
  

25   letters, but you're now saying it should be NDPSR?
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 1      A.  Yes, sir.
  

 2      Q.  I'm sorry, I --
  

 3      A.  Last time I'll be sorry.
  

 4      Q.  I imagine we're going to have things like this, so
  

 5   that's fine.
  

 6           Now, I want to turn to a several pages, and I got
  

 7   myself so twisted around and confused with some of the
  

 8   citations, and I want to start with the following proposition
  

 9   and see if you will accept the following proposition.
  

10           The Federal Register is published everyday, every year,
  

11   every weekday every year, correct?
  

12      A.  I believe that to be true.
  

13      Q.  It wasn't published on Saturdays but, and the volume
  

14   numbers just simply go up year by year.  Would you accept that?
  

15      A.  That's my understanding, that's correct.
  

16      Q.  All right.  So if we look first at page 15 where you
  

17   have a lengthy cite to a recommended decision of Federal Order
  

18   Reform, you cite to Volume 63 in the Federal Register.  Do you
  

19   see that?
  

20      A.  That's correct.
  

21      Q.  Okay.  And I'm going to represent to you that that is
  

22   correct, that 63 is the correct reference.  Now, we turn to
  

23   page 16, so 63 is for 1998.  If you turn to page 16, at the end
  

24   of the quote you cite 65 Fed. Reg. and you have the year 1999.
  

25      A.  I'm sorry, what page?
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 1      Q.  Now, we're on page 16.  On Page 16 you have a long
  

 2   quote describing the NASS survey.  And at the end of the long
  

 3   quote you have (65 Fed. Reg. 76832, 76837) and then you have
  

 4   got (1999).
  

 5      A.  Yes.
  

 6      Q.  I want to suggest to you that (64 Fed. Reg.) was (1999)
  

 7   and that (65 Fed. Reg.) is (2000?)
  

 8      A.  I would -- that would be logical.  I would like to say
  

 9   here that I'm not responsible for the dates.  A paralegal came
  

10   behind me and --
  

11      Q.  And I'm not trying to, again, this is -- I think, my
  

12   view is that this is very important time issue, we're going to
  

13   have a lot of discussion on our part and the timing and I think
  

14   the statement ought to accurately reflect that.  So I'm not
  

15   trying to do that or to pass blame.  This stuff is hard.  I do
  

16   want to note that to the extent your reference before the quote
  

17   was the Reform Final Decision, the first sentence.  When you
  

18   get to the quote you say "the Secretary described the NASS
  

19   survey" to the extent the NASS survey is described in a Federal
  

20   Register decision from 2000, that wouldn't have been from
  

21   Federal Order Reform, that would have been from the Class III,
  

22   IV hearing in 2000, correct?
  

23      A.  I have lost you.  Still on 16?
  

24      Q.  I'm still on page 16.  So look now above the quote.
  

25      A.  Above the quote.
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 1      Q.  So in the first sentence under B, determination of
  

 2   commodity prices, you reference the Reform Final Decision --
  

 3      A.  Uh-huh.
  

 4      Q.  -- establishing how NASS would do things.  In the
  

 5   sentence that immediately precedes the quote where you say the
  

 6   Secretary described the NASS survey --
  

 7      A.  Uh-huh.
  

 8      Q.  -- to the extent that someone might think that came
  

 9   from the Final Reform Decision, I want you to at least think
  

10   about whether that reference to 2000 would be a different
  

11   decision.
  

12       JUDGE CLIFTON:  You don't have to give us the answer now,
  

13   but this is part of the homework that you and Mr. Beshore and
  

14   the team will do to help us get that right.
  

15   BY MR. ENGLISH:
  

16      Q.  So now I want you to turn to page 17, and again,
  

17   remembering that 65 Fed. Reg, I think we agree, it's 2000.  And
  

18   at the top the page you are referencing the Class Price Hearing
  

19   in 2000, and then you have a citation for quote, which says?
  

20   67 Fed. Reg. Page numbers and you have said 2000.  And I want
  

21   to suggest to you that the volume number is correct, but the
  

22   volume number for 67 would be 2002 not 2000.  And you don't
  

23   have to agree with me, as Judge Clifton just noted, you don't
  

24   have to agree with me now.
  

25      A.  I appreciate that thank you.
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 1      Q.  Now, we get to your discussion of a 2006 make
  

 2   allowance, and this is why I think the timing is important.
  

 3   Because we agree there were multiple hearings, one in 2000 and
  

 4   then there were some hearings in 2006, 2007, correct?
  

 5      A.  That's correct.
  

 6      Q.  But I think we need to nail down what happened and
  

 7   when.  So here you are referencing, you say, "during the 2006
  

 8   make allowances there were various proposals made," and then
  

 9   you have, "during the hearing proponents asserted," and then
  

10   you say, "the Secretary disagreed and noted," and you have a
  

11   quote.
  

12      A.  That's correct.
  

13      Q.  And at the end of the quote you have (73 Fed. Reg.)
  

14   with page numbers, and you say 2006.  And I want to suggest to
  

15   you and again, with Judge Clifton's caution or urging or, that
  

16   that really was 2008.  And I want to go further and suggest
  

17   that the (73 Fed. Reg.) cite (2008) is not to the 2006 hearing,
  

18   but to the 2007 hearing, which would mean the next paragraph
  

19   which has an Id. Cite would also be, if I'm right, a 2007
  

20   hearing, and that's all on page 17.
  

21      A.  Okay.
  

22      Q.  If you would turn to page 19.  So at the bottom of the
  

23   page you have a quote.  You talk about in the second line, the
  

24   2006 Make Allowance Hearing, and then you say "the Secretary
  

25   noted:"  which I took it to reference the 2006 Make Allowance
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 1   Hearing --
  

 2      A.  I think so.
  

 3      Q.  -- but then you have a citation to (67 Fed. Reg.) which
  

 4   I suggest to you would be 2002, and if the cite is 2002, I
  

 5   suggest the Secretary, as prescient as he or she may be, would
  

 6   not have been able to do that with respect to a hearing four
  

 7   years later.
  

 8      A.  Would you run that by me again?
  

 9      Q.  Sure.  On the bottom of page 19 you have a paragraph
  

10   discussing, where the Secretary discussed the relationship of
  

11   California commodity dairy prices to the NASS price series, and
  

12   you say "In the final decision of the 2006 Make Allowance
  

13   Hearing," and then you say "the Secretary noted" which I think
  

14   logically means that you are referring to that decision you
  

15   just referenced in the prior sentence, but the citation at the
  

16   bottom is to (67 Fed. Reg. at page 67937), and I suggest to you
  

17   that going back and looking at our math and the years, that
  

18   (67 Fed. Reg.) was in 2002.
  

19      A.  Okay.
  

20      Q.  And if that was in 2002, I'm further suggesting that
  

21   that couldn't be the 2006 Make Allowance Hearing.
  

22      A.  That's correct.  I understand.  I understand your point
  

23   you are making.
  

24      Q.  Okay.  And then going to page 24, under the formula
  

25   citation, which I certainly don't intend to read into the
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 1   record, you have a paragraph that says in 2006, two national
  

 2   Federal hearings were convened to consider changes in Class III
  

 3   and Class IV pricing.
  

 4      A.  Okay.
  

 5      Q.  I want to suggest maybe, you know, look at it.  I think
  

 6   there were two national hearings, one was Class III/Class IV,
  

 7   there was another one about Class I/Class II, but I would
  

 8   suggest to you that there was only one hearing in 2006 with
  

 9   respect to Class III and Class IV, and it was held on
  

10   January 24 -- started on January 24, 2006.
  

11           And then, finally, as to the Exhibit 70, your Honor,
  

12   it's similar to our discussions about 2006 earlier.  On page
  

13   26, in the third paragraph, you reference, "as a result of
  

14   testimony from the 2006 national Class III and IV hearing there
  

15   were these changes made" and you cite again (73 Fed. Reg. at
  

16   35326) and I want to suggest if you look at that, that was
  

17   2008.  And my reading of 2008 is, it talks about the hearing
  

18   having convened in 2007.  So I would suggest that maybe you
  

19   look at that as well.
  

20           And that's all I have on this particular issue, your
  

21   Honor.
  

22       JUDGE CLIFTON:  Thank you.  That's very helpful.  The other
  

23   thing is there are several citations to Federal Register that
  

24   omit the year, the year just isn't included.  It may be helpful
  

25   if the year were included for all of them, actually.  All

3176



TRANSCRIPT OF PROCEEDINGS - VOLUME XVI

 1   right.
  

 2           Are there other questions of this witness before you
  

 3   determine whether you have objections to the documents being
  

 4   admitted, that would be Exhibit 70 and Exhibit 71?  All right.
  

 5   There are none.
  

 6           Mr. Beshore, would you come back to the podium?  How
  

 7   would you like to proceed?
  

 8       MR. BESHORE:  I would like to take a break for lunch.  And
  

 9   I believe that there's a producer present, or coming, that
  

10   would be, is interested in testifying who would be prepared to
  

11   testify, or who I think should be given the opportunity to
  

12   testify first thing after lunch.  There's also Ms. AcMoody has
  

13   some additional testimony she would like to present.  I suggest
  

14   that testimony should be taken after lunch or after the
  

15   producer, and then -- then we would resume with Mr. Schad.
  

16   Perhaps I can provide and assistance with some of these
  

17   corrections to the Federal Register dates, etcetera.
  

18       JUDGE CLIFTON:  Very good.  I do want you to get lunch
  

19   because you need nourishment, too.  So if you don't get them
  

20   done before we resume again, that's fine.  All right.
  

21           Let us take an hour and 15 minutes, roughly.  It's now
  

22   12:27.  Please be back and ready to go at 1:45.  1:45.
  

23       (Whereupon, the lunch recess was taken.)
  

24                            ---o0o---
  

25
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 1        THURSDAY, OCTOBER 15, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 1:46.  Mr. Beshore?
  

 3       MR. BESHORE:  Marvin Beshore.  Thank you, your Honor.  At
  

 4   this time there is a dairy farmer, Mr. Steve Maddox, who is
  

 5   here and would like to testify.
  

 6       JUDGE CLIFTON:  Excellent.  Mr. Maddox, please come
  

 7   forward.  I'd ask that you be seated in the witness stand to
  

 8   your left.  I'd ask that you make yourself comfortable and then
  

 9   I'll swear you in in a seated position.
  

10           Would you raise your right hand, please?  Do you
  

11   solemnly swear or affirm under penalty of perjury that the
  

12   evidence you will present will be the truth?
  

13       MR. MADDOX:  Yes, I do.
  

14       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

15   name.
  

16       MR. MADDOX:  My name is Stephen Maddox, S-T-E-P-H-E-N,
  

17   M-A-D-D-O-X.  My business address is at 12863 West Kamm Avenue,
  

18   Riverdale, California.  I appreciate the opportunity to testify
  

19   at this hearing.
  

20       JUDGE CLIFTON:  Now, let me stop you for just a minute.
  

21   How is the name of your street spelled?
  

22       MR. MADDOX:  K-A-M-M.
  

23       JUDGE CLIFTON:  Thank you.  And you may proceed.
  

24       MR. MADDOX:  Thank you.  I thank the United States
  

25   Department of Agriculture for calling this hearing at the
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 1   request of the overwhelming majority of dairy farm families in
  

 2   California.
  

 3           First, a little bit about myself.  I graduated from Cal
  

 4   Poly San Luis Obispo in 1978 with a Bachelor of Science in
  

 5   Dairy Production.  In 1990, I was elected to the Danish
  

 6   Creamery Board and rose to the position of Chairman of the
  

 7   Board in 1995, when we celebrated the --
  

 8       JUDGE CLIFTON:  Now, pretend like somebody has to capture
  

 9   everything you say and has a marvelous machine and skill, but
  

10   you are going pretty fast.
  

11       MR. MADDOX:  She's typing pretty fast.
  

12       JUDGE CLIFTON:  I know she is.
  

13           You mentioned that you had risen to the Chairman of the
  

14   Board.
  

15       MR. MADDOX:  I rose to the position of Chairman of the
  

16   Board of Danish Creamery in 1995, when we celebrated the 100th
  

17   anniversary of the co-op.  During my chairmanship, we started
  

18   the conversation with our neighboring co-ops, California Milk
  

19   Producers and San Joaquin Valley Dairymen in considering the
  

20   possibility of merging into one, which eventually became
  

21   California Dairies, Inc.  I also served on the Challenge Dairy
  

22   Products Board, which markets butter and dairy products across
  

23   the Western 13 United States at the time, and now across the
  

24   whole country.  I was a founding Board Member of Dairy America
  

25   in 1995.  I have served on the National Milk Producers Federal
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 1   Board of Directors.  In 1999, upon the merger of the three
  

 2   co-ops into California Dairies, Inc., I was elected Secretary
  

 3   of the Board and served in that position through 2009.  In
  

 4   2007, I was appointed by the Secretary of Ag to the National
  

 5   Dairy Board, which I rose to the position of Chairman in 2012,
  

 6   and 2013.  From 2007 to 2013, I was a member of the United
  

 7   States Dairy Export Council Board.  Currently, I'm sitting on
  

 8   the Sustainability Council for the Innovation Center for U.S.
  

 9   Dairy, and have been recently appointed to the Dairy Council
  

10   Board of California.
  

11           In addressing this hearing, I earlier had reservations
  

12   about the citing the demise of the California Milk Pooling
  

13   system, due that in the mid-'60's my father Doug was part of
  

14   the group that put together the, or put together the Gonzalves
  

15   Milk Pooling Act, and helped sell, he was part of the road show
  

16   team that went up and down the state to explain the new milk
  

17   pricing system to dairymen, with meetings prior to the pooling
  

18   referendum that installed the California Milk Pooling System.
  

19           Much like a piece of equipment after years of tweaking
  

20   and adding parts, there comes a point when unintended
  

21   consequences caused the California Milk Pricing Program not to
  

22   work as expected.  Relevant prices to surrounding areas for
  

23   fair competition, audit and make allowances, and different
  

24   timing of formula pricing are all issues that have plagued the
  

25   California Order.
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 1       JUDGE CLIFTON:  Would you tell me those three things again,
  

 2   please.
  

 3       MR. MADDOX:  Relevant prices to surrounding areas for fair
  

 4   competition, audit and make allowances, different timing on
  

 5   formula pricing.
  

 6       JUDGE CLIFTON:  Thank you.
  

 7       MR. MADDOX:  The unpredictable -- in addition, the
  

 8   unpredictable basis for milk futures in dairy products on the
  

 9   CME versus the California pool prices have made it challenging
  

10   at best for hedging or insuring our milk price for dairymen in
  

11   California.
  

12           Ongoing difficulties with Interstate Commerce has also
  

13   been an issue between the California Order and Federal Milk
  

14   Marketing Order system over the years.  It is time to start
  

15   with a new, with a Federal Milk Marketing Order in California
  

16   taking the best of the California Order, adding a twist from
  

17   the Federal system, and change the auditor or referee to insure
  

18   a balanced fair pricing structure for both dairy farmer and
  

19   processor.
  

20           I support the proposition, Proposal 1 for the
  

21   Cooperatives in California to re-establish and enhance the
  

22   integrity of California market-wide pool.  It provides for a
  

23   level playing field for producers, minimum milk prices aligned
  

24   with national prices for comparable milk from top to bottom of
  

25   the class categories.  This proposal also gives a level playing
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 1   field for processors, equal raw product costs within the
  

 2   classes at the national and competitive minimum prices, and
  

 3   support for producer-funded initiatives to assist processors in
  

 4   securing an adequate milk supply through transportation credits
  

 5   and allowance.
  

 6           Finally, and most important for positive referendum of
  

 7   milk, protection of California's historical quota program.
  

 8           I believe Proposal 1 put forth by California Dairies,
  

 9   Inc., Dairy Farmers of America, and Land O'Lakes, uniquely
  

10   meets the goal of orderly milk marketing milk in California,
  

11   and I thank you for your time.
  

12       JUDGE CLIFTON:  That's extremely concise and loaded with
  

13   valuable information.  Thank you.  Mr. Beshore?
  

14       MR. BESHORE:  Yes.
  

15                        DIRECT EXAMINATION
  

16   BY MR. BESHORE:
  

17      Q.  And thank you, Mr. Maddox, for taking the time to come
  

18   and present your thoughts and views for this hearing.
  

19          I have just one additional question I would like you to
  

20   address, or additional background.  Can you tell us a little
  

21   bit about your dairy operation?  Your background, your personal
  

22   background is replete with industry leadership, and that's a
  

23   terrific thing.  Now just give us a little bit about the home
  

24   dairy operation.
  

25      A.  Sometimes dealing on the national scene gets in the way

3182



TRANSCRIPT OF PROCEEDINGS - VOLUME XVI

 1   of common sense.
  

 2           The size of my dairy is 3,200 milking cows, about 700
  

 3   dry cows, 4,300 head of replacement heifers, and 1,200 bulls,
  

 4   all registered purebred cattle.
  

 5      Q.  And that's an operation that your father was part of,
  

 6   and now you're part of, and are there other family members
  

 7   involved, also?
  

 8      A.  Yes, my brother and sister are involved with me in our
  

 9   generation, we're third generation.  My son is back in the
  

10   business now.  Actually, at home doing what I'm supposed to be
  

11   doing.
  

12      Q.  Thanks for him, too.  Okay.  I don't have any other
  

13   questions.
  

14       JUDGE CLIFTON:  Did you say you have 1,200 bulls?
  

15       MR. MADDOX:  Yes.  We, if I may, we have an extensive
  

16   embryo transfer program with our purebred cattle, so half of
  

17   our calfs born every year are either transferred from the top
  

18   ten percent elite genetics.  We sell about 2,000 embryos a year
  

19   export, and -- and we sell about half the breeding bulls in the
  

20   State of California, New Mexico, and Arizona.
  

21       JUDGE CLIFTON:  Are they all one type of cow?
  

22       MR. MADDOX:  All Holsteins, although I do flush a couple of
  

23   Jerseys for Cal Poly.
  

24       JUDGE CLIFTON:  And why do you keep the dry cows?
  

25       MR. MADDOX:  The dry cows, you give the cows kind of a
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 1   vacation when they are getting in their seventh month of
  

 2   pregnancy for two months, so that their milk tissue can
  

 3   regenerate, and they get a little rest before they are giving
  

 4   calves again.
  

 5       JUDGE CLIFTON:  All right.  Who else has questions for
  

 6   Mr. Maddox?
  

 7                        CROSS-EXAMINATION
  

 8   BY MS. TAYLOR:
  

 9      Q.  Good afternoon, Mr. Maddox.  I'm Erin Taylor with USDA.
  

10   I want to express the Department's appreciation for you to come
  

11   out and testify at our rule making hearing, and taking the time
  

12   away from your business to be involved in this process.
  

13          Part of the facts that we have to consider in making a
  

14   decision is our, the impact to small businesses.  And the way
  

15   we define a small business is net farm, or gross farm revenue
  

16   of $750,000 a year, which is around 315,000 pounds of
  

17   production a month.  Would you fall under a small business
  

18   definition?
  

19      A.  No.
  

20      Q.  Okay.  Thank you.
  

21       JUDGE CLIFTON:  When you said you were appointed by the
  

22   Secretary, I believe to the National Dairy Board --
  

23       MR. MADDOX:  Yes.
  

24       JUDGE CLIFTON:  What Secretary is that?
  

25       MR. MADDOX:  Secretary of USDA.
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 1       JUDGE CLIFTON:  USDA?
  

 2       MR. MADDOX:  Yes.
  

 3       JUDGE CLIFTON:  And you have been on that board since 2007?
  

 4       MR. MADDOX:  I was on that board for 2007 to 2013.  I have
  

 5   been asked to come back as an advisor for the last two years.
  

 6       JUDGE CLIFTON:  And what were your primary functions on the
  

 7   National Dairy Board.
  

 8       MR. MADDOX:  Predominantly I sat on the Export Committee,
  

 9   Butter, Powder Export Committee, because that was my area of
  

10   expertise from being on the old Danish Creamery Board and
  

11   California Dairies Board, particularly with -- in key interests
  

12   in California, since 40 percent of our milk produced here is
  

13   exported, which is over half the dairy products exported in the
  

14   United States is from California.
  

15       JUDGE CLIFTON:  Explain a little bit to me about the phrase
  

16   audited make allowance.  I believe that was the phrase you
  

17   used.
  

18       MR. MADDOX:  Yes.  Differences between the -- well, in
  

19   California, they go through an annual audit, on not just, you
  

20   know, observing the dairies cost of production, but also the
  

21   audits of the cost of plants.  And part of end product pricing
  

22   that we have had in California is that you go with the bulk
  

23   prices, bulk commodity prices of cheese, powder, and butter,
  

24   and you figure the cost of producing that, along with a small
  

25   return on investment.  And then anything additional that the
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 1   plants can keep, but that translates back to the dairy milk,
  

 2   that price.  You take the CME price minus that basically, and
  

 3   with some details.
  

 4       JUDGE CLIFTON:  And why is the Federal system of pricing
  

 5   preferable to that?
  

 6       MR. MADDOX:  Well, for a long time, going back to 1990,
  

 7   that's some of the old issues we have had, because the make
  

 8   allowance formerly in the Federal system only dealt with the
  

 9   product being purchased by the, purchased by the CCC commodity,
  

10   and --
  

11       JUDGE CLIFTON:  So that does go back.
  

12       MR. MADDOX:  Yeah.  All of a sudden I'm in the chair where
  

13   my father and grandfather were, so that was in, and then it's a
  

14   little easier in California, in strengths and weaknesses of our
  

15   milk pooling system is to be able to call hearings quickly, to
  

16   report out quickly.  And so you came for a regular review every
  

17   two or three years on the readjusting the make allowances on
  

18   that.  But that was a big area of contention, more for the rest
  

19   of the U.S. than it was for California, but that was one issue
  

20   between our state system and the Federal system, was the make
  

21   allowance for California.
  

22       JUDGE CLIFTON:  And why do you believe it will be
  

23   preferable to be uniform with the other Federal Orders in that
  

24   regard?
  

25       MR. MADDOX:  In that regard?  Not necessarily, because I
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 1   think our price is a little bit more sensitive to the actual
  

 2   costs that are happening at the time.  It's always, you are
  

 3   always looking bach on energy costs and things like that, but
  

 4   on the average, it averages out.  On Federal system I think it
  

 5   is more of a set number that doesn't adjust, so it's not quite,
  

 6   probably not as fair for the processing end of it, of covering
  

 7   their actual costs, but it is better than what they had before.
  

 8           However, there is other issues for the, on the Federal
  

 9   system where they can depool and recapture that value
  

10   difference, not having to pay the established price on some of
  

11   the commodities, but I'm a little foggy on some of that.  I did
  

12   operate dairies in Tennessee and New York, or at least our
  

13   family did.  So we do have a little experience with those kind
  

14   of dairies, but it was 1980 to '93.
  

15       JUDGE CLIFTON:  There have been a lot of changes I have
  

16   been hearing about over the years.
  

17       MR. MADDOX:  Oh yeah.
  

18       JUDGE CLIFTON:  Who else has questions for Mr. Maddox?  Is
  

19   there anything you would like to add?
  

20       MR. MADDOX:  Nothing that won't get me in trouble.
  

21       JUDGE CLIFTON:  We appreciate very much your coming in here
  

22   making your statement --
  

23       MR. MADDOX:  Thank you.
  

24       JUDGE CLIFTON:  -- giving us your testimony.  Thank you.
  

25   Would Ms. AcMoody be next?  Mr. Vlahos?
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 1       MR. VLAHOS:  John Vlahos, your Honor, the answer is yes,
  

 2   she would be next.
  

 3       JUDGE CLIFTON:  All right.  Very fine.
  

 4       Ms. AcMoody, you remain sworn.  I would like you again to
  

 5   state and spell your name.
  

 6       MS. AcMOODY:  First name is Annie, A-N-N-I-E.  Last name,
  

 7   AcMoody, A-C-M-O-O-D-Y.
  

 8       JUDGE CLIFTON:  Thank you.  Mr. Vlahos, you may proceed.
  

 9                       DIRECT EXAMINATION
  

10   BY MR. VLAHOS:
  

11      Q.  Bonjour, Madame AcMoody.
  

12      A.  Bonjour.
  

13      Q.  Some of this has already been in the record, but the
  

14   people who didn't get to listen to you over the broadcast or
  

15   may not have been here, and for those who were here, who may
  

16   not have heard you or may have let their attention wander.
  

17          I wonder if we could re-establish a few things.  Would
  

18   you state your employment, please?
  

19      A.  Yes, I work for Western United Dairymen.
  

20      Q.  And your position?
  

21      A.  My title is Director of Economic Analysis.
  

22      Q.  And what, tell me what Western United Dairymen is?
  

23      A.  It's a trade association that represents half, about
  

24   half of the dairies in the state.
  

25      Q.  Approximately how many?
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 1      A.  About half.  That's the number I think I gave last
  

 2   time.
  

 3      Q.  What's the general scope or geographical extent of your
  

 4   membership?
  

 5      A.  They range from San Diego County all the way up to
  

 6   Del Norte.
  

 7      Q.  Do they include both large and small dairy operations?
  

 8      A.  Yes, the smallest I'm aware of is 17 cows, all the way
  

 9   up to 10,000.
  

10      Q.  So would some of your members meet the definition of a
  

11   small business in that they 315,000, you can correct me if I'm
  

12   wrong, 315,000 per month, pounds per month, or $750,000 annual
  

13   gross revenue per year?
  

14      A.  Yes, some do.
  

15      Q.  Okay.  Do you have any idea how many?
  

16      A.  No, I don't, not off the top of my head.
  

17      Q.  Okay.  You have some remarks that you wanted to make on
  

18   the subject of quota; is that correct?
  

19      A.  Yes.
  

20      Q.  And you're delivering these remarks on behalf of
  

21   Western United for the directors and its members?
  

22      A.  Correct.
  

23      Q.  And is your testimony confined to the issue of quota in
  

24   California?
  

25      A.  Yes, that's the objective.

3189



TRANSCRIPT OF PROCEEDINGS - VOLUME XVI

 1      Q.  Would you like to make those remarks for the record?
  

 2   And you may consult your notes.
  

 3      A.  Thank you.  I still need a little consult my notes.
  

 4          So in recent weeks, co-ops, representatives, and
  

 5   experts testified on the value and importance of quota.
  

 6   Similarly, the importance of inclusive pooling in the co-ops'
  

 7   proposal has been demonstrated.  Those two elements are key
  

 8   features of Proposal Number 1, but not only are they
  

 9   independently crucial, one can be dependent on the other.  That
  

10   is, to insure the quota program remains intact, pooling
  

11   provisions for a California FMMO must be strict.
  

12           The California Food and Agriculture Code Section 62712,
  

13   specifically states that all pool quota must be recognized and
  

14   shall not be diminished in any way.  Allowing looser pooling
  

15   rules could put the quota value at risk, possibly diminishing
  

16   it.  Therefore, we want to emphasize the importance of
  

17   inclusive pooling to insure the survivability of the program,
  

18   of the quota program, like we know it today.
  

19           Proposal Number 1 provides explanations on how the MA
  

20   should determine producer prices, but one of the detailed
  

21   aspects of the milk price determination process is particularly
  

22   relevant.  The MA shall deduct the total amount for quota
  

23   premiums (as reported by CDFA to the MA) from total pool
  

24   revenues.  This means the quota premiums taken out of the total
  

25   revenue pool would be roughly the same each month.  Quota
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 1   premiums are currently deducted from total pool revenues and
  

 2   average approximately 12.5 to 13 million pounds per month.
  

 3      Q.  That's under the California system we're talking about?
  

 4      A.  Correct.  Currently.  The fixed amount of revenue taken
  

 5   out of the pool each month for quota will have a different pool
  

 6   impact if the volume of milk decreases sharply, as might happen
  

 7   if depooling is permitted.  The resulting impact on pool prices
  

 8   could be substantial from month to month.  To give a numerical
  

 9   example, removing $13 million for quota premiums out of the
  

10   pool representing 3.3 billion pounds of milk sold, means
  

11   reducing money available for pool prices by approximately
  

12   37 cents per hundredweight.  If that same $13 million is taken
  

13   out of a smaller pool, let's say a pool that's reduced by a
  

14   third of the volume, all pool prices could drop by
  

15   approximately 62 cents.
  

16           If manufacturing handlers and cooperatives can opt to
  

17   not pool their milk and milk receipts when the applicable
  

18   manufacturing class prices of milk are higher than the Order's
  

19   blend, then those remaining in the pool are at further
  

20   competitive price disadvantage to those producers whose milk is
  

21   not pooled.
  

22           Assuming quota holders will want to ship their milk to
  

23   a plant that participates in the pool, this adds another
  

24   possible level of frustration for quota holders.  If a quota
  

25   holder shifts its milk to a handler that elects not to pool
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 1   milk for a given month, the quota holders milk may lose
  

 2   eligibility to receive the quota premium.  If this consistently
  

 3   happens, it could give the quota holder the incentive to either
  

 4   sell its quota or try to ship his milk elsewhere.  This
  

 5   decreases the demand for quota and likely diminishes its value.
  

 6           Stated otherwise, if there are more producers willing
  

 7   to sell quota and there's not more producers willing to buy it,
  

 8   this should put down the pressure on quota value.
  

 9           Additionally, if in a given month all the Class III and
  

10   IV milk opted out the pool, this could leave a total solids not
  

11   fat in the pool roughly equal to the pounds of quota solids not
  

12   fat.  This could lead quota holders to be paid about the same
  

13   as if there was no quota, i.e., if the quota premium value
  

14   reduces the non-quota blend by about as much, the quota premium
  

15   is not very useful.
  

16           Quota is an asset and if suddenly the asset was driven
  

17   to be worth close to nothing, some lending institutions could
  

18   find issues with their producer clients.  Some producers have
  

19   borrowed money to purchase quota.  These loans are expected to
  

20   be paid back with the incremental return generated by holding
  

21   this asset.  If the value of that incremental return and the
  

22   liquidation value goes down substantially, this could put
  

23   producers in the precarious position with their lending
  

24   institution.  If quota does not generate any excess payment,
  

25   one could anticipate its value would go down.
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 1           Quota is also a cash flow tool that has helped many
  

 2   dairies stay afloat in harder financial years.  USDA has
  

 3   questioned a few witnesses about the size of their members to
  

 4   see whether they fit within the definition of a small business.
  

 5   While I do not know exactly how many of our members fit that
  

 6   definition exactly, I believe some quota holders fit within
  

 7   that definition and their survival is particularly dependent
  

 8   upon the survival the quota program.
  

 9           Through my five years at WUD, at Western United
  

10   Dairymen, no other topic has raised a similar amount of
  

11   question and concern than quota has, and particularly with
  

12   smaller herds who may be making up for lack economy to scale by
  

13   owning quota.
  

14           The California FMMO must recognize the integration of
  

15   the State's quota program and adopt strict pooling provisions
  

16   as outlined in Proposal Number 1.
  

17      Q.  Ms. AcMoody, you mentioned the value of the quota.  Are
  

18   you aware of the fact that some witnesses have testified that
  

19   lending institutions, some of them, have accepted quota as
  

20   actual collateral for loans, and others perhaps not doing that,
  

21   but have used balance sheets as a basis for making loans to
  

22   producers, which balance sheets include the value of their
  

23   quota.
  

24          Do you understand that testimony has been given?
  

25      A.  I have heard that.
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 1      Q.  And in your view, what would happen if the value of
  

 2   quota under a Federal Milk Market Order were significantly
  

 3   decreased or perhaps even eliminated?
  

 4      A.  Well, I'm sorry, could you repeat the question?
  

 5      Q.  Yes.  What would happen, if under a proposed or adopted
  

 6   Federal Milk Market Order, the value of quota were
  

 7   significantly negatively impacted, decreased or perhaps even
  

 8   eliminated?
  

 9      A.  Yeah, that would be a big problem.  I have outlined in
  

10   my testimony for some producers who had to borrow money to
  

11   purchase quota, then they would be left with nothing on their
  

12   balance sheet.
  

13      Q.  Is that both because of the asset value of quota and
  

14   also its ability or its guarantee of cash flow?
  

15      A.  Yes, so it would impact them both ways.  One on the
  

16   asset and the other way that I mentioned, that quota is used as
  

17   a cash flee tool by many dairy producers.
  

18      Q.  Thank you very much.  That's all I have.
  

19       JUDGE CLIFTON:  Thank you, Mr. Vlahos.
  

20       Ms. AcMoody, do you recall Mr. Vlahos' greeting to you and
  

21   can you interpret it for us?  His greeting in French?
  

22       MS. AcMOODY:  Bonjour, it it means hello.
  

23       JUDGE CLIFTON:  I know you said bonjour, is that what he
  

24   said also?
  

25       MS. AcMOODY:  I think that's what he tried to say.
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 1       JUDGE CLIFTON:  All right.  So assuming that he did, that
  

 2   was in French, good day?
  

 3       MS. AcMOODY:  Yes.
  

 4       JUDGE CLIFTON:  And you responded likewise?
  

 5       MS. AcMOODY:  Yes, I did.
  

 6       JUDGE CLIFTON:  All right.  Who else has questions for
  

 7   Mrs. AcMoody?
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. ENGLISH:
  

10      Q.  Chip English.
  

11          Have you or your organization done an analysis of how
  

12   long it takes for a pound of quota, if someone purchased a
  

13   pound of quota solids not fat, how long it takes that purchase
  

14   to pay for itself?
  

15      A.  I have done that a few years ago.  It depends on the
  

16   sales price of the quota.  I think the average when I heard it
  

17   was approximately seven years, but it depends on variety of
  

18   factors.
  

19      Q.  So could a system that recognizes quota through the
  

20   pool, pay out, buy out the quota over seven years?
  

21      A.  I'm sorry, could you repeat the question?
  

22      Q.  Yes, if a pound what is solids nonfat pays for itself
  

23   over seven years, could a system be structured that pays out
  

24   the value of the quota over seven years?
  

25      A.  That sounds like a different topic than what I'm here
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 1   to testify for here today.
  

 2      Q.  You are talking about quota and including it and
  

 3   everything, and I think that, you know, the question is are
  

 4   there alternatives to recognizing quota?
  

 5      A.  I suppose there could be alternatives, but they would
  

 6   need to be considered and evaluated.
  

 7      Q.  Have you considered them?
  

 8      A.  Some of those alternatives have been mentioned at
  

 9   industry meetings.  I believe Dr. Erba mentioned the quota
  

10   review.  We have, there was a quota working group as part of
  

11   the CDFA Task Force, some options have been considered, but
  

12   none of them were implemented, obviously, since we're still
  

13   where we are at today.
  

14      Q.  So you have talked about the value of quota, and
  

15   Mr.  Vlahos asked you questions about what you have heard in
  

16   the testimony, have you seen the exhibits or any of the
  

17   discussion with respect to the amount of overbase as opposed to
  

18   quota in California today?
  

19      A.  I'm not sure what exhibits you are referring to.
  

20      Q.  Okay.  So there's certainly an exhibit from CDFA that
  

21   shows the relative break down of quota based upon how much
  

22   percentage farmers own, correct?
  

23      A.  Yes.  I did not see that specific exhibit, but I think
  

24   I know which document you are referring to.
  

25      Q.  So when the money for quota comes out of the otherwise
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 1   pool, isn't it the case that those dairy farmers who don't have
  

 2   any quota are similarly, if quota holders have value to quota,
  

 3   then those producers who don't have quota must have an
  

 4   aggregate, a matching lack of value, correct?
  

 5      A.  I'm not sure if we call it a lack of value, it is a
  

 6   redistribution of pool revenues.
  

 7      Q.  Right.  But in that redistribution of pool revenues,
  

 8   those dairy farmers who only have overbase, and again, are
  

 9   adding all of the overbase value together, ultimately, in
  

10   aggregate doesn't equal the value of the quota?  There's a
  

11   negative aspect, because it's a redistribution, correct?
  

12      A.  It is a redistribution.
  

13      Q.  So it's a redistribution, and it's a plus for the quota
  

14   holders, must it not be a minus for the overbase holders?
  

15      A.  It is a minus taken out of the pool revenue, yes.
  

16      Q.  But it is a minus for their value, correct?
  

17      A.  Yes, I think I stated that actually means currently
  

18   that it is approximately 37 cents per hundredweight.
  

19      Q.  And the two aggregates must be equal, correct?
  

20      A.  They should -- I mean.
  

21      Q.  Thank you.
  

22       JUDGE CLIFTON:  Who else has questions for Ms. AcMoody?
  

23                       CROSS-EXAMINATION
  

24   BY MS. TAYLOR:
  

25      Q.  Erin Taylor, USDA, good afternoon.

3197



TRANSCRIPT OF PROCEEDINGS - VOLUME XVI

 1      A.  Good afternoon.
  

 2      Q.  I tried to take notes on what you said, and there was a
  

 3   lot packed into that, but somewhere along the line you talked
  

 4   about 62 cents, and I'm not quite sure.  I know you talked
  

 5   about 37 cents being the amount it takes, take out per
  

 6   hundredweight to pay about $12 million of quota a month, but
  

 7   what was the 62 cents?
  

 8      A.  I was just giving another example, saying that if a lot
  

 9   of milk was depooled, that we were dealing with smaller pools,
  

10   then the impact would be larger.  So the example I gave here,
  

11   if you took the same $13 million out of that smaller pool, then
  

12   the impact would be 62 cents.
  

13      Q.  Okay.
  

14      A.  So it was just an example.  That number could go up and
  

15   down depending on the size of the pool you are talking about.
  

16      Q.  Okay.  Thanks.
  

17       JUDGE CLIFTON:  Who else has questions for Ms. AcMoody?
  

18   Ms. AcMoody, is there anything you would like to add to what
  

19   you have told us so far today?
  

20       MS. AcMOODY:  No, thank you.
  

21       JUDGE CLIFTON:  All right.  Thank you.  You may step down.
  

22   Thank you.
  

23           Mr. Schad may come back to the witness stand.
  

24   Mr. Schad, will you again state and spell your name.
  

25       MR. SCHAD:  Dennis Schad.  S-C-H-A-D, D-E-N-N-I-S.
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 1       JUDGE CLIFTON:  Thank you.  Mr. Beshore?
  

 2       MR. BESHORE:  Marvin Beshore.  Your Honor, with your
  

 3   consent, we would like to make the corrections or check on the
  

 4   citations in the Exhibit 70, and do those all at one time first
  

 5   thing tomorrow, if we could.  And with that, I do not have any
  

 6   other questions of Mr. Schad and he would be available for
  

 7   cross-examination.
  

 8       JUDGE CLIFTON:  I think that's an excellent plan.  That
  

 9   will give you ample opportunity to get the corrections made,
  

10   and I don't believe anyone's cross-examination will be hampered
  

11   by those technical corrections that are needed.  So who would
  

12   like to begin the cross-examination of Mr. Schad?  Mr. Vetne?
  

13       MR. VETNE:  John Vetne for Hilmar Cheese.  I will be
  

14   referring to proposed Exhibit 70 on occasion, and if I say
  

15   Exhibit 70, it is understood that I mean proposed Exhibit 70.
  

16       JUDGE CLIFTON:  Yes.  Well, I tell you, it is Exhibit 70.
  

17   It's been identified as Exhibit 70.  So it's not really
  

18   proposed.  I haven't either accepted or rejected it, but it has
  

19   been identified as Exhibit 70.
  

20       MR. VETNE:  All right.
  

21                        CROSS-EXAMINATION
  

22   BY MR. VETNE:
  

23      A.  Good afternoon, John.
  

24      Q.  Good afternoon, Mr. Schad.  Good to see you again.
  

25      A.  Good seeing you.
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 1      Q.  I don't know about you, but I'm missing the fall
  

 2   colors.
  

 3      A.  Yes.
  

 4       JUDGE CLIFTON:  Do you share a New England background?
  

 5       MR. VETNE:  We're both from the East.  He's a little
  

 6   further South, his might not have come to peak yet, but mine
  

 7   are passing peak as I stand here.
  

 8       JUDGE CLIFTON:  I'm sorry you are missing it.  We did have
  

 9   a little rain here, however.
  

10       MR. SCHAD:  John, you are excused if you want to leave.
  

11   BY MR. VETNE:
  

12      Q.  Go to page 14, please, of your statement.
  

13      A.  Yes.
  

14      Q.  At the top you refer to a Carolina decision.  And near
  

15   the bottom of the paragraph that concludes on page 14, you say
  

16   "citing the difference between the State's order and Federal
  

17   Orders butterfat pricing is a factor of disorderly marketing.
  

18   The Secretary ruled against the proposal, the Secretary said:"
  

19      A.  I'm sorry, which paragraph are we on, John?
  

20      Q.  The paragraph that concludes on top of the page.
  

21      A.  Yes, sir.
  

22      Q.  Before the Federal, those two register cites.
  

23      A.  And we're reading the last sentence in that paragraph?
  

24      Q.  Four lines up you use the word "disorderly marketing?"
  

25      A.  Yes.
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 1      Q.  Okay?
  

 2      A.  Yes, sir.
  

 3      Q.  You quote from the Secretary's decision, but you don't
  

 4   include in any of the language you quote from that decision,
  

 5   the words "disorderly marketing."  And I am wondering whether
  

 6   the words disorderly marketing are words used by the Secretary
  

 7   as it appears from exhibit, or whether used by the Secretary or
  

 8   if it, as appears to me, that it is your characterization of
  

 9   what the Secretary said?
  

10      A.  I'm reading from (Fed. Reg. 55, 256) and it is hard to
  

11   read here, 25622, and I'll read the entire paragraph:
  

12   "Although record shows there has been considerable shifting of
  

13   producers between handlers in North Carolina.  The situation is
  

14   even more prevalent in South Carolina.  The disparity and pay
  

15   prices called by individual handler pools and individual base
  

16   plans have contributed to disorderly marketing in North
  

17   Carolina and South Carolina."
  

18          "Another factor contributing to disorderly" -- this is
  

19   another paragraph -- "another factor contributing to disorderly
  

20   marketing is this two state area," I'm sorry, "in this two
  

21   state area is the butterfat differential used in paying
  

22   producers."
  

23          Is that enough or would you like me to read on?
  

24      Q.  I would like you to read on to see if the Secretary
  

25   referred there to market behavior.  In what you have read
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 1   previously, there was observations of market behavior of
  

 2   producers.  Is there any similar market behavior of producers
  

 3   related to the butterfat differential?
  

 4      A.  I'll read further on:
  

 5          "In both states, the butterfat differential is based on
  

 6   a factor of .1 of the Chicago '90's two-score butter price.  In
  

 7   surrounding Federal Order markets, the butterfat differential
  

 8   is based on a factor of .115 of the Chicago '92 score butterfat
  

 9   price.  The witness testifying about marketing conditions in
  

10   South Carolina estimated the difference in the computation of
  

11   the butterfat differential costs South Carolina Dairy Farmers
  

12   about $400,000 per year.  The witness testifying about
  

13   marketing conditions in North Carolina estimated that the use
  

14   of a factor of .115 would add 4 to 6 cents per hundredweight to
  

15   producer pay prices.
  

16          From the foregoing, it's clear that the two state
  

17   programs cannot assure Dairy Farmers associated with this
  

18   marketing area of payments for their milk in accordance with
  

19   its use and at minimum prices that are uniformly applicable
  

20   throughout the market.  These state programs, if allowed to
  

21   continue, could lead to a further dependence on outside milk
  

22   supplies to meet needs of the area.  A Federal Order providing
  

23   for classified pricing at reasonable levels and market-wide
  

24   pooling for distributing the returns uniformly among all
  

25   producers, will help to provide the needed market stability."
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 1      Q.  Thank you.  Was that the end of the sentence?
  

 2      A.  No, that's -- that's the end of the sentence, yes.  The
  

 3   paragraph goes on and there, yeah.
  

 4      Q.  So my understanding from that is that the Secretary
  

 5   looked at a number of things happening in the State Order
  

 6   program versus the Federal Order program, or the State Order
  

 7   programs adjacent to each other, saw shifting of producer milk
  

 8   supplies between, to take advantage of price differences, and
  

 9   observed that there was a difficulty of supplying the deficit
  

10   market in that area.  Are you aware of any --
  

11       JUDGE CLIFTON:  Do you want to find out if he agrees with
  

12   that characterization before you ask?
  

13       MR. VETNE:  Do you agree with that?
  

14       MR. SCHAD:  No.  I think it was addressing what was in
  

15   Carolina against what was outside of Carolina in Federal Order,
  

16   in the Federal Order area.  So its comparison was status quo,
  

17   if you will, Carolina to the Federal Orders outside of
  

18   Carolina, and he was looking for a change by the promulgation
  

19   of the order, and what would happen if he continued to State
  

20   Order butterfat pricing.
  

21   BY MR. VETNE:
  

22      Q.  You don't recall then, reading about the practice of
  

23   producers shifting between markets to take advantage of price
  

24   differences?  What you just read?
  

25      A.  Okay.
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 1      Q.  You don't recall that?  That, as well as difficulty of
  

 2   supply to a deficit market being two of the observed factors?
  

 3      A.  Well, again, it was my --
  

 4      Q.  Okay.  You read the text, we have the citation, we can
  

 5   argue about whether observations of behavior or not were
  

 6   included in the Secretary's conclusion of disorderly market.
  

 7          Do you have observations of market behavior in the
  

 8   proposed California Marketing Order which meet any category of
  

 9   disorderly marketing that you might have in mind?
  

10      A.  Yes.  I think, as we know, disorderly marketing is not
  

11   defined anywhere.  We can't go to it.  It is kind of a -- and
  

12   I -- and I think it's more about characteristics of a market,
  

13   but by saying something is disorderly characteristic.  And I
  

14   would -- I would include two in the -- two specifically come to
  

15   mind, would be different prices for dairy farmers, and we have
  

16   adequate testimony in the record that difference in dairy
  

17   farmers prices in California as opposed to the Federal Orders.
  

18   And also differences in prices for processors, the different
  

19   class prices between Federal Order classes, class prices, and
  

20   the between the Federal Order and the California.
  

21      Q.  I understand that, and I have heard that repeatedly.
  

22   My question to you was, do you know of any market behavior that
  

23   has been stimulated by those price differences that are
  

24   inefficient and non-predictable, or you know, some other
  

25   surface that's not in the public good?
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 1      A.  I think -- I think Mr. Hollon's testified to quite a
  

 2   bit on Class II condensed --
  

 3      Q.  My question is to you, sir.
  

 4      A.  -- on cheese prices.
  

 5      Q.  My question is do you know of any?
  

 6       MR. BESHORE:  I object to Mr. Vetne repeatedly interrupting
  

 7   Mr. Schad in responding -- I object to Mr. Vetne's repeated
  

 8   interruptions of Mr. Schad's answers to his questions.
  

 9       JUDGE CLIFTON:  I have to agree.  Mr. Vetne, as you know, I
  

10   admire your ability to get to the root of things.  But this
  

11   matter of questioning is just rejecting what answer he gives
  

12   you, because -- and he is responding to your questions.
  

13           Now, it's fine to repeat what it is you want him to
  

14   answer, but you will have to let him finish.  You are just too
  

15   enthusiastic for this time of afternoon.
  

16       MR. VETNE:  I've finally adjusted to the time change.
  

17   Thank you, your Honor, and you are right.  I'll let the
  

18   witness, for example, refer to Mr. Hollon's testimony, and then
  

19   I'll ask him again whether he has any personal observations.
  

20   So I'll try to do that kind of thing in the future.
  

21       JUDGE CLIFTON:  That's good.  So your question was fine,
  

22   the timing was bad.  Would you go back to what you were saying
  

23   about Mr. Hollon's testimony and how it's responsive to
  

24   Mr. Vetne's concern?
  

25       MR. SCHAD:  Well, Mr. Vetne was asking for examples of
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 1   market behavior that you would not expect, other than the
  

 2   characteristics of a lower California price for certain classes
  

 3   of milk commodity.
  

 4       JUDGE CLIFTON:  Well, specifically he mentioned -- now I'm
  

 5   doing it -- specifically he mentioned inefficiency,
  

 6   unpredictability, so he was looking for the kinds of
  

 7   characteristics that might be regarded as disorderly in his
  

 8   mind, so that's, I believe, what you were starting to respond
  

 9   to.
  

10       MR. SCHAD:  And recalling Mr. Hollon's testimony, which is
  

11   in the record, he spoke about a cheese plant in Texas that had
  

12   competitive issues with cheese from California.  And he
  

13   responded, and again, using Mr. Hollon's testimony, he talked
  

14   about the condensed pricing.  And I believe it was, I'm
  

15   thinking in terms of the Tennessee type area where condensed
  

16   milk product, all condensed milk product coming out of
  

17   California, was undercutting local Federal Order prices.  To be
  

18   responsive to your question about my experience, that's as I'm
  

19   sitting here --
  

20   BY MR. VETNE:
  

21      Q.  That is my question.
  

22      A.  Took a long way to get to it.
  

23          That I would say, I have seen milk powders coming into
  

24   the East from California, and I remember reading an article in
  

25   the, it was, we all get the news survey things that tell you if
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 1   there's an article out there about butter, I get to read it.
  

 2   And there was an article about a supermarket and reactions to
  

 3   Dairy Farmers that the supermarket shelves were full of
  

 4   California butter, rather than Eastern butter.
  

 5      Q.  Did that butter have a real California seal on it?
  

 6      A.  I wasn't there, I just read the article.  Actually on a
  

 7   computer, so I didn't even see the source, the source of
  

 8   newspapers.
  

 9      Q.  Okay.  When I asked about your experience, I was hoping
  

10   that it would be interpreted as more specific than an article
  

11   that you read.  You have experience in Land O'Lakes with milk
  

12   and butter, and powder, manufactured at East Coast locations,
  

13   correct?
  

14      A.  I have experiences, but it doesn't -- I have no
  

15   experience on the sale of either of butter powder, but I do
  

16   have experience in sale of milk.
  

17      Q.  I see.  Okay.  So --
  

18      A.  And limited mostly to Pennsylvania.  As I pointed out,
  

19   my whole career has been in Pennsylvania.
  

20      Q.  Okay.  So Land O'Lakes has plants in the Midwest, Upper
  

21   Midwest and in the East, and you don't have knowledge of their
  

22   marketing practices or competitive advantages or disadvantages
  

23   they may have with respect to products from California?
  

24      A.  For the Midwest, yes.  Limited experience in the east.
  

25      Q.  Okay.  And with respect to product sale competition in
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 1   the East with respect to Land O'Lakes, your employer, do you
  

 2   have personal knowledge?
  

 3      A.  I just thought I answered that.  I said limited in the
  

 4   East, Counsel, but not fully in the East, and not in the
  

 5   Midwest.
  

 6      Q.  None in the Midwest.  Okay.  So you also don't know
  

 7   about the Land O'Lakes plants, two of them that remain in
  

 8   California, whether they have perceived difficulty or advantage
  

 9   in marketing products to the East?
  

10      A.  No, sir.
  

11      Q.  Okay.  At the bottom of page 14, the next to the last
  

12   line referring to the function of AMS in a Federal Order
  

13   promulgation process, you indicate that AMS in the Federal
  

14   Order Reform process had more latitude to develop its own
  

15   proposals.  Are you aware of any restraint on their latitude
  

16   under the formal rule making process?
  

17      A.  I think my testimony is based on industry comments and
  

18   evidence.  They were, I think, I quoted the Conference
  

19   Committee Report on that Farm Bill that basically told the
  

20   Secretary that I, no, I won't try to paraphrase it.  It is in
  

21   my testimony.  It is what it is.  But I only know what I put in
  

22   my testimony.  I can't say whether he has any restraints or had
  

23   restraints or no restraints.
  

24      Q.  Okay.  So you're aware that the Secretary may advance a
  

25   proposal for a hearing even without receiving something in the
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 1   mail or over the Internet from the dairy industry?
  

 2      A.  I have seen it done.
  

 3      Q.  Okay.  So --
  

 4      A.  I believe I have seen it done.
  

 5      Q.  So you don't know whether as a result of some
  

 6   authorization from Congress, USDA had more or less latitude in
  

 7   Reform than it has more or less latitude before or after
  

 8   Reform.
  

 9      A.  I think that they have more latitude in informal rule
  

10   making than they have in formal rule making.  That was the
  

11   point I was trying to make.
  

12      Q.  Because of the process?
  

13      A.  Yes, sir.
  

14      Q.  Okay.  Because they don't have to go through what we
  

15   are going through?
  

16      A.  They are not limited to the evidence that we're putting
  

17   on the record.  That's my point.
  

18      Q.  Oh, okay.  Same latitude as far as the proposal stage,
  

19   but a limitation in the evidence stage?
  

20      A.  Again, that's your characterization.  I'm not
  

21   completely sure how a --
  

22      Q.  Okay?
  

23      A.  How --
  

24      Q.  Go ahead, sorry.
  

25      A.  I'm not sure how the process for the Secretary, to on

3209



TRANSCRIPT OF PROCEEDINGS - VOLUME XVI

 1   his own initiative, start a rule making process.  I don't know
  

 2   the answer to that.
  

 3      Q.  All right.
  

 4      A.  An attorney would mostly tell me it was illegal.  I
  

 5   wouldn't know.
  

 6      Q.  Maybe you -- maybe you would, maybe you won't when I'm
  

 7   up here, I don't know.
  

 8          Page 28 of your testimony, the paragraph sort of ending
  

 9   in the middle of the page coming down from the top.  You
  

10   explained what you meant in response to questions that, I think
  

11   from Mr. Beshore, or about earned Order 4 bases, that producers
  

12   only earned Order 4 bases?
  

13      A.  They were responsive to the --
  

14      Q.  To the Judge, that's right.  Because I put down a
  

15   question, sorry, Judge Clifton, I didn't give you credit for
  

16   that question.
  

17          Two lines above that, however, you used -- you used the
  

18   word different base prices referring to handlers.
  

19      A.  I meant in terms of the effect of Class I price under
  

20   Federal Order IV and Federal Order II for the same plant.
  

21      Q.  Okay.  So your use of the word "base" in two adjoining
  

22   sentences has a totally different meaning in one place than the
  

23   other?
  

24      A.  Thank you very much for pointing that out.
  

25       JUDGE CLIFTON:  Now, I have to get help here.  I don't
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 1   think you mean it differently, I think you mean the base price
  

 2   is for the producers and --
  

 3       MR. SCHAD:  There's two uses of the word base in that
  

 4   paragraph.  The first one, if I -- the first one would be at
  

 5   the end of the sentence where it says Philadelphia marketplace
  

 6   for sales with different base plants.
  

 7       JUDGE CLIFTON:  Say again what it says.
  

 8       MR. SCHAD:  I'm reading sentence, "Other Class I handlers
  

 9   located only miles from the Lansdale Plant competed in the same
  

10   Philadelphia marketplace for sales with different base prices."
  

11           That one I was referring to the price of milk to the
  

12   processor, and I used the word base.  And I did in other places
  

13   it would be, it would be fully adequate.  But when I used, when
  

14   I go into the next sentence and I talk about base in excess at
  

15   the producer level, I see the confusion that I have wrought.
  

16       JUDGE CLIFTON:  And what do you mean as you use it in the
  

17   next sentence?
  

18       MR. SCHAD:  The next sentence I use it referring to dairy
  

19   farmers who were at the time, pooled on Federal Order IV and
  

20   earned a base as we spoke about when I was, I was reading this
  

21   testimony.
  

22       JUDGE CLIFTON:  Okay.  So Mr. Vetne, you were just too far
  

23   ahead of me.  Now I think I grasp it.
  

24   BY MR. VETNE:
  

25      Q.  Perhaps I can close the loop on that clarification.
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 1   The first time you used it in reference to handlers, you used
  

 2   it essentially as meaning class price, minimum class price,
  

 3   correct?
  

 4      A.  Yes, sir.
  

 5      Q.  And the second time you used the word base, you are
  

 6   essentially talking about a pool price, a distribution of the
  

 7   pool value to producers in the form of base and excess, sort of
  

 8   like quota and overbase, only on a much smaller scale?
  

 9      A.  And there are a whole lot of differences.  I wouldn't
  

10   even say it's sort of.
  

11       JUDGE CLIFTON:  So before Mr. Vetne explained it,
  

12   Mr. Vetne, just do the first part before you say "sort of like
  

13   quota and overbase."
  

14       MR. VETNE:  Redistribution of pool money to pool dairy
  

15   farmers.  Period.
  

16       JUDGE CLIFTON:  Is that what you meant by bases?
  

17       MR. SCHAD:  In the context of the second use of the word
  

18   base, yes.
  

19       JUDGE CLIFTON:  Thank you.
  

20   BY MR. VETNE:
  

21      Q.  Exhibit 71.C.
  

22      A.  I believed you when you told me you weren't going to be
  

23   long.  I have got it here.  Let's see, yes, sir.
  

24      Q.  And you may open your testimony, Exhibit 70, to page 31
  

25   at the same time.
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 1      A.  Yes, sir.
  

 2      Q.  I'm trying to do the math here.  Page 31.
  

 3      A.  31, okay.
  

 4      Q.  Let's look at page 31 first.
  

 5      A.  Yes, sir.
  

 6      Q.  You talk about the base Class I differential, the very
  

 7   first line of the page, page 31.
  

 8      A.  Yes, sir.
  

 9      Q.  $1.60.  And then you note in that discussion that had
  

10   three components --
  

11      A.  As cited in Federal Order Reform.
  

12      Q.  Yes, but looking at your testimony, trying to put the
  

13   pieces together.  The first component is the cost of being a
  

14   Grade A producer versus a manufacturing grade producer, which
  

15   is 60 cents, correct?
  

16      A.  That's estimated by the Secretary.
  

17      Q.  Yes.  And then the second one is a marketing cost of
  

18   about 60 cents per hundredweight?
  

19      A.  That's estimated by the Secretary.
  

20       JUDGE CLIFTON:  Wait now, it's fine for you to add your
  

21   explanation, but is he right about the numbers?
  

22       MR. SCHAD:  Yes, on both sections.  I'm sorry.
  

23   BY MR. VETNE:
  

24      Q.  And the third one is part of the competitive premium of
  

25   60 cents per hundredweight?
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 1      A.  Yes.
  

 2      Q.  Those 60 and 60 and 60, add up to $1.80 to me.
  

 3       JUDGE CLIFTON:  60 and a $1.60 and 60?
  

 4       MR. VETNE:  60 times 3 is a $1.80.  What am I missing here?
  

 5       JUDGE CLIFTON:  I thought the middle one was $1.60, was it
  

 6   not?
  

 7       MR. VETNE:  It's a total of $1.60.
  

 8       MR. SCHAD:  John's pointing out that the base price of a
  

 9   $1.60 is justified by a $1.80 in cost.  And what I think what
  

10   the, I can't speak for the Secretary, but I think what he was
  

11   trying to, what he often does is he doesn't compensate, he
  

12   doesn't -- he compensates as a partial remuneration of an
  

13   established cost.  I'm using transportation credits, for
  

14   instance, often there will be 80 percent of the documented
  

15   cost.  So that's my guess at why the Secretary gave three times
  

16   .60, and yet had the base differential at $1.60.
  

17           And quite frankly, I'll even go to the next step, that
  

18   further justification, we're talking about the transportation
  

19   credit in the proposed California Order that obviously wasn't
  

20   in the Federal Order Reform Decision.
  

21   BY MR. VETNE:
  

22      Q.  Would you agree -- agree with me that whenever
  

23   frequently when the Secretary looks at cost base adjusters, the
  

24   result is less than actual cost for the reason of encouraging
  

25   market efficiencies?
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 1      A.  Yes.
  

 2      Q.  With respect to the Grade A differential part, the 60,
  

 3   the first component of 60 cents, with the virtual elimination
  

 4   of Grade B milk, does that exist any longer?
  

 5      A.  Are you -- I think the costs are still there.  And
  

 6   whether there's a Grade B or Grade A, you still, in order to
  

 7   have this market and be pooled on the Order, you have to be to
  

 8   Grade A and you incur certain costs.
  

 9      Q.  Okay.  And you have heard that this market, let's look
  

10   at California market, you are aware that there are some
  

11   producers who market their milk other than as Grade A or as,
  

12   California uses the term market milk producers?
  

13      A.  I have no independent knowledge of that, but I have
  

14   been told that.
  

15      Q.  Do you have any knowledge of whether those producers
  

16   have different production and quality characteristics than
  

17   shown on Exhibit 71, part C?
  

18      A.  No.
  

19      Q.  So you don't know whether it would cost them 60 cents
  

20   or zero to convert from manufacturing grade to grade?
  

21      A.  I'm trying to list out the costs that a dairy farmer
  

22   who's Grade A has to incur.
  

23      Q.  I want to just try to understand the place that your
  

24   testimony serves in the larger picture of proponents testimony.
  

25   Your -- my understanding --
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 1      A.  I think it's the 12th day.
  

 2      Q.  Correct me if I'm wrong here, I'm trying to figure this
  

 3   out.  And my understanding is that your testimony is, in
  

 4   essence, the collective effort of your team, it was written by
  

 5   the team, correct?  It wasn't written by you personally?
  

 6      A.  It was mostly written by me.  When there was editing
  

 7   and, you know, suggestions where to place things in it, but 90
  

 8   percent of the words are mine.
  

 9      Q.  Okay.  Reviewed by the team?
  

10      A.  Of course.
  

11      Q.  The position of the team?
  

12      A.  I'm sorry?
  

13      Q.  The position of the team?
  

14      A.  What is the position?
  

15      Q.  Position.  Your paper represents, your statement
  

16   represents the collective position of the three cooperatives?
  

17       MR. BESHORE:  Your Honor, may I?
  

18       JUDGE CLIFTON:  Marvin Beshore.
  

19       MR. BESHORE:  I'm not sure what this -- Mr. Schad said up
  

20   front this represents support of, he will testify in support of
  

21   Sections 1051.X, Y, Z, etcetera, of the Proposal 1, which is
  

22   the Cooperatives' proposal.  Now, I'm not sure how much more
  

23   beyond that there is to go.  That's what he's testified to, to
  

24   the proposal of the Cooperatives, which is obviously the
  

25   proposal of the Cooperatives.  He's testified to the particular
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 1   sections which speak for themselves in terms of what they
  

 2   provide.  I don't know what more there is.  So I object to the
  

 3   inquiry into, I don't know, some mental process behind or some
  

 4   further attempt to, you know, get behind that.
  

 5       JUDGE CLIFTON:  Mr. Vetne?
  

 6       MR. VETNE:  Mr. Beshore is not sure how much more there is,
  

 7   and I can assure him and you there's not much more, in fact.
  

 8       JUDGE CLIFTON:  I don't understand what you are looking for
  

 9   by the word position.   Are you saying --
  

10       MR. VETNE:  Mr. Beshore said it for me, and I will accept
  

11   his characterization as his statement of the party, and that's
  

12   fine with me.
  

13       JUDGE CLIFTON:  Okay.
  

14   BY MR. VETNE:
  

15      Q.  Okay.  Your statement is not fact-specific as to
  

16   California, but rather is a narration of the history of where
  

17   we are, Federal Orders.  How we got to this point.
  

18      A.  And I think --
  

19      Q.  And that's -- and that's really all of your function,
  

20   is how we got to this point?
  

21      A.  And I think I point out to California's role within
  

22   that function.  It wasn't done -- it wasn't done in a foreign
  

23   country.  California was, is part of the the national pricing
  

24   grid, the Class 1.  California is, their commodity prices are
  

25   in the DPPSR.
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 1      Q.  Yeah, the survey.
  

 2      A.  The survey, thank you.  And also, the California's had
  

 3   a major impact on, California has a major impact on the make
  

 4   allowances to the extent that the cheese make allowances in the
  

 5   Federal Orders, solely from California.
  

 6      Q.  Which is really encompassed in my question to you, is
  

 7   where we came from and where we are now.  What you are doing is
  

 8   elaborating on where we are now, and part of how we got here?
  

 9      A.  I think it is important to note in that California's
  

10   role in that, and I tried to do that.
  

11      Q.  It is important to isolate some parts that are more
  

12   specific to your proposal?
  

13      A.  Which happens to be a Federal Order for the state of
  

14   California.
  

15      Q.  So you're not going to talk about, it's not your
  

16   function to talk about supply and demand for milk and its
  

17   products in the proposed marketing area that California has a
  

18   function of price, you are talking about supply and demand as a
  

19   national policy as a function of price?
  

20      A.  Yes.
  

21      Q.  That's -- sorry.  My question was compound and I don't
  

22   know what the no answer is to.
  

23      A.  Then please restate it.
  

24       JUDGE CLIFTON:  I thought he said, yeah.
  

25       MR. SCHAD:  And please repeat the question, if it's
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 1   compound, I was confused.
  

 2   BY MR. VETNE:
  

 3      Q.  It is a compound question, my bad.
  

 4           Your testimony is broad -- not -- is not directed to
  

 5   supply and demand for milk and its products within California,
  

 6   correct?
  

 7      A.  I would -- I'm sorry?
  

 8       JUDGE CLIFTON:  Mr. Vlahos?
  

 9       MR. VLAHOS:  Your Honor, John Vlahos.  I'm going to object
  

10   to this line of testimony.  The testimony of Mr. Schad is what
  

11   it is.  To give -- Mr. Vetne is trying to get subjective here,
  

12   what is the, what do you really mean?  Where does it fit into
  

13   the picture?  The testimony is what it is.  I'm going to object
  

14   to further attempts by Mr. Vetne to get the witness to
  

15   subjectively describe what this testimony is supposed to be.  I
  

16   think it is irrelevant and it's a waste of time.
  

17       JUDGE CLIFTON:  Mr. Vetne, are you wanting to know if
  

18   Mr. Schad has additional information not contained in Exhibit
  

19   70 or Exhibit 71 about the flow of milk within California?  Is
  

20   that what you are asking about?
  

21       MR. VETNE:  Well, maybe, I think I can answer your question
  

22   and Mr. Vlahos' objection at the same time.
  

23       JUDGE CLIFTON:  Okay.
  

24       MR. VETNE:  Yes, I do want to know where it fits into the
  

25   picture, that's why we have witnesses to advocate.  And yes, I
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 1   do want to know what part of this, if any -- I think the answer
  

 2   is none -- but, if any, response to supply and demand for milk
  

 3   and its products within California.  And if it is not here,
  

 4   where could we look to get it or when can we expect to hear it?
  

 5   If it is not in witness's testimony, the first little thing
  

 6   okay, it is not there, I don't have to look anymore.  And if
  

 7   we're going to get it later, maybe he can tell me when I might
  

 8   hear it.  But it may be in here someplace, he can point me to
  

 9   it.  If it's not in here, my next question would be to whom
  

10   should I look for that information?
  

11       JUDGE CLIFTON:  Might not be presented by these proponents.
  

12   But you may ask him, if you would like, about questions about
  

13   supply and demand of milk in California in 2015 and 2014,
  

14   however you want to ask him the question, you may ask if he has
  

15   knowledge of that.
  

16   BY MR. VETNE:
  

17      Q.  Okay.  So let me ask, your testimony is not intended to
  

18   inform the record about the supply and demand for milk and its
  

19   products within California, correct?
  

20      A.  The supply and demand for milk and the prices that are
  

21   derivative from that are part of the national pricing grid.  As
  

22   as we said two, three pages ago, California's commodity prices
  

23   are reported and in the National Price Survey.  And
  

24   California's make allowances are included in the make
  

25   allowances.  So the derivative prices are there.  California's
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 1   a part of it.
  

 2      Q.  So California supply and demand for milk, contribute to
  

 3   Federal Order pricing outside of California?  That's your, is
  

 4   that -- am I paraphrasing correctly?
  

 5      A.  That -- yes, that's true.
  

 6      Q.  Okay.
  

 7      A.  And the call area and appropriate for pricing within
  

 8   California.
  

 9      Q.  You -- okay.  I think that's a good place to stop.
  

10       JUDGE CLIFTON:  Yeah, I think that was an excellent answer.
  

11   All right.  Who else has questions for Mr. Schad?
  

12       MR. SCHAD:  Just an aside, Chip, given that you are not
  

13   bringing volumes of stuff, you haven't found anything on my
  

14   history?
  

15       JUDGE CLIFTON:  Normally Mr. English has two folding chairs
  

16   to hold it all right here.
  

17       MR. SCHAD:  I don't see that from the back.
  

18                       CROSS-EXAMINATION
  

19   BY MR. ENGLISH:
  

20      Q.  Let me start here.  Chip English.
  

21          Let me start actually with a couple of questions that
  

22   were not on my list but came up either because of Mr. Vetne's
  

23   examination or Mr. Beshore's additional direct at the end of
  

24   your written direct.
  

25           And I apologize if I'm retreading, I was trying to put
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 1   all of this together at one time.  With respect to condensed
  

 2   milk that departs California --
  

 3      A.  Yes.
  

 4      Q.  -- and ends up in Class I plants in Federal Milk
  

 5   Marketing Orders, those Class I plants will end up having
  

 6   account for that condensed milk at Federal Order prices,
  

 7   correct?
  

 8      A.  I'm not sure I'm the one to answer this, but give me
  

 9   more.
  

10      Q.  Well, I thought I heard some discussion with you and
  

11   Mr. Vetne about movement of milk out of California?
  

12      A.  And I was talking about bulk condensed milk at
  

13   Class II.
  

14      Q.  So you weren't talking about what happens when it goes
  

15   to Class I?
  

16      A.  No, I was not.
  

17      Q.  All right.  So with respect to the questions that
  

18   Mr. Beshore asked you, effectively anticipating questions of
  

19   current marketing conditions and where we are today, you gave
  

20   several different answers, I don't want to say you didn't give
  

21   only one, but your first answer, as I recall, was, you
  

22   referenced the 2013 final rule on Class III, IV hearing,
  

23   correct?
  

24      A.  That's correct.
  

25      Q.  Okay.  And you called that as current as it gets,
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 1   correct?
  

 2      A.  I'm not sure I said that word, but I'd say that it is
  

 3   the most current, yes.
  

 4      Q.  Okay.  Now, the 2013 final rule, would you agree with
  

 5   me that what the Secretary, first of all, that had to do with
  

 6   the 2007 hearing that you and I discussed during the one year
  

 7   of the exhibit, correct?
  

 8      A.  Yes, and let me just say up front is that, and given
  

 9   your questions about the Exhibit 70, for me, 2006 and 2007 just
  

10   kind of blurred together.
  

11      Q.  And I'm not going there right now.
  

12      A.  I'm just letting you know, because you asked the
  

13   question.
  

14      Q.  If you attended both of those proceedings, I can
  

15   understand why they might be a blur.
  

16      A.  I did.
  

17      Q.  And I get that.  And that's not -- and I just -- it is
  

18   a long statement, that wasn't the purpose of the the voir dire
  

19   is to just clear it up for the record.
  

20          But now I'm going to a different place.  So now I'm
  

21   saying the 2013 final rule that you responded to for
  

22   Mr. Beshore was basically the Secretary's final word on the
  

23   hearings, extensive hearings that were held during 2007?
  

24      A.  Yes.
  

25      Q.  Okay.  And what the Secretary did in 2013 was make
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 1   final one piece that the Secretary had put, intended to final
  

 2   in 2008, correct?
  

 3      A.  One piece?
  

 4      Q.  There were two things the Secretary did.  It -- he --
  

 5      A.  In the 2008 --
  

 6      Q.  In the 2013 -- 2013 final decision, the Secretary did
  

 7   two things, if you will agree with me; one, the Secretary made
  

 8   final the Secretary's tentative final decision from 2008?
  

 9      A.  I agree.
  

10      Q.  And as to everything else, the Secretary terminated the
  

11   proceedings.
  

12      A.  I agree.
  

13      Q.  Thank you.  So the most current thinking of the
  

14   Secretary, while issued in 2013, was based upon a hearing that
  

15   was held in 2007, correct?
  

16      A.  I agree, but I would also say, especially after my
  

17   colloquy with Mr. Vetne, the Secretary had the authority and
  

18   power, and I believe actually 2007 was a reopening of the 2006,
  

19   that's why I kind of get them blurred.  So in its, we can, we,
  

20   it is logical to assume that the Secretary looked at it, looked
  

21   at the decision and said, "Yep, still works."
  

22      Q.  Or the Secretary just looked at it and said, "This is
  

23   just a big mess and I don't know what to do with it."
  

24      A.  Neither of us know the Secretary's thinking.
  

25      Q.  I want to look at a proposed exhibit, or what is
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 1   Exhibit 70 just not yet offered, not admitted, it's been
  

 2   offered, but -- and I want to go to page 6.  And this is sort
  

 3   of to follow up on those discussions you had with Mr. Vetne and
  

 4   what I was just asking about.  At the end of the carry-over
  

 5   paragraph on page 6 above the heading A, the sentence reads,
  

 6   "Pricing California milk production under the national class
  

 7   price grid is essential to extend uniform pricing to a fifth of
  

 8   the nation's milk production."
  

 9      A.  Yes.
  

10      Q.  Now, as you talk about it, the California formulas
  

11   factor into the Federal system, correct?
  

12      A.  Yes.
  

13      Q.  But even as the Secretary did that, the Secretary
  

14   didn't actually have that California production regulated by
  

15   the Secretary, correct?
  

16      A.  That's correct.
  

17      Q.  Okay.  As an economist, would you agree that that could
  

18   lead to a different conclusion from the Secretary if the
  

19   Secretary had had the capacity or did regulate that California
  

20   milk back in 1999?
  

21      A.  Are you asking me that if he had that ability he
  

22   wouldn't have used California make allowances --
  

23      Q.  No, I'm asking --
  

24      A.  -- extending NASS prices into California?
  

25      Q.  No, I'm asking whether he might have come up with a
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 1   different decision, given the fact that such a large volume of
  

 2   milk would have actually then been under its regulation?
  

 3      A.  I don't believe that he would, because he included
  

 4   California in both the make allowances and the price survey.
  

 5      Q.  But --
  

 6      A.  --  the Commodity Price Survey.
  

 7      Q.  But nonetheless, the actual price set, minimum price
  

 8   setting, did not actually apply to California, correct?
  

 9      A.  Actually, I mean, look at, if you look at the quote
  

10   that I have, and it talks about, we did Federal Order Reform,
  

11   California you are still on the outside.  If you want to come
  

12   in, you come in under the provisions of Federal Order Reform.
  

13   So I'm -- I would think that especially under Federal Order
  

14   Reform, we, no one knew whether there would be a petition from
  

15   California.
  

16      Q.  Well, thanks for jumping to that actually.  The
  

17   provisions of Federal Order Reform would have included, of
  

18   course, performance standards that were in existence in other
  

19   Federal Orders, correct?
  

20      A.  I don't -- I wouldn't assume that for California Order.
  

21      Q.  Well, I guess --
  

22       THE COURT REPORTER:  I'm sorry, I can only do one at a
  

23   time, guys.
  

24       MR. ENGLISH:  I thought he was done --
  

25       MR. SCHAD:  And I apologize -- please go on.
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 1   BY MR. ENGLISH:
  

 2      Q.  All right.  You just stated, quoting from the
  

 3   Secretary, that California, you know, would have the
  

 4   opportunity, which it didn't take, right?
  

 5      A.  Yes.
  

 6      Q.  Okay.  For 15 years, correct?  California did not ask
  

 7   for this for 15 years, correct?
  

 8      A.  Yes, I think the record would be clear on that.
  

 9      Q.  So I'm sorry, what page is that on in your testimony?
  

10      A.  35.
  

11      Q.  Okay.  Somehow folded my documents, that was the last
  

12   page.  So language on 35 in that last sentence is in the quote.
  

13      A.  I would probably go to the sentence in the quote that
  

14   starts with the Legislation provides.
  

15      Q.  Right.  Okay.  And well, beyond that sentence there's
  

16   the language you just used which is consistent with the
  

17   provisions adopted for the consolidated orders.
  

18      A.  Yes, sir.
  

19      Q.  And the provisions of the consolidated orders would
  

20   include not just the pricing provisions, but it would include
  

21   the pooling provisions and the performance standards of those,
  

22   correct?
  

23      A.  Well, every order had their own pooling and
  

24   qualification.  I mean, it -- I don't -- if there was a
  

25   proposal back then, I'm not so sure that it wouldn't address
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 1   the same problems that we have with forming an order around
  

 2   quota, which was recognized in the, in that Farm Bill.
  

 3      Q.  I guess that's the problem with all of us quoting the
  

 4   Secretary and then trying to impute what the Secretary meant by
  

 5   his sentence.  You impute that, and I impute that it would be
  

 6   consistent with the provisions so you don't get to cherry pick,
  

 7   and you get, you know, the pricing provisions, and in the
  

 8   pricing provisions, you get the pooling provisions.
  

 9      A.  And I, as a witness, am not agreeing with you.
  

10      Q.  On page 19, you now discuss under Paragraph C, the
  

11   Heading C, and you say, "California produced 2.4 billion pounds
  

12   of cheese from 60 cheese plants during 2014 according to the
  

13   NASS 2014 annual report."
  

14          How much cheese did California produce in the 1996,
  

15   say, and 1998 period on an annual basis?
  

16      A.  I do not know.
  

17      Q.  How much cheese plants were there in California in 1996
  

18   to 1998?
  

19      A.  I do not know.
  

20      Q.  My next question actually is, I didn't know what you
  

21   meant by it, so on page 20 in the first sentence you say, "the
  

22   process of determining the manufacturing products of processing
  

23   milk into butter, NFDM, cheddar cheese and whey, has been
  

24   iterative."  And I, you know, I love the dairy industry and I
  

25   love these hearings, and I always learn something.  What did
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 1   you mean by iterative?
  

 2      A.  Iterative process, I think it starts at one point and
  

 3   goes to another, and kind of builds upon itself.  That's kind
  

 4   of the way I was using iterative in this sentence.  It's kind
  

 5   of, you start with Federal Order Reform and, you know, the next
  

 6   set of hearings puts difference of a price of Class III and
  

 7   Class IV butterfat, and then it changes, and it goes through,
  

 8   so it's a process, that's what I was trying to say.  And if --
  

 9   okay.
  

10      Q.  Go ahead.  Want to say something more?  I'm not trying
  

11   to cut you off.
  

12      A.  Not today.
  

13      Q.  So in that way, this proceeding would be iterative,
  

14   correct?
  

15      A.  Well, I think, I think in terms of what I was probably
  

16   saying, all the examples I gave you were national hearings.
  

17   So, no, this is not a national hearing.  So I wouldn't, I
  

18   wouldn't include that in the rule making for Class III, IV and
  

19   which is basically the subject of my testimony.
  

20      Q.  But this is a promulgation hearing for California, so
  

21   why wouldn't it need to have its own, as you have discussed, or
  

22   your own witnesses have discussed, you know, need for unique
  

23   characteristics, why on the flip side of that, wouldn't you
  

24   need to look at all the aspects, including the pricing?
  

25      A.  I would -- I would -- as I have brought out before in
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 1   the questioning, I -- the Secretary has -- has conflicting
  

 2   points of view, if you will.  And I -- we're here to testify
  

 3   and we see in a period of, over a period of time, that
  

 4   uniformity of Class III and IV prices, given that there is the
  

 5   subject continues to say, there is Class III and IV compete in
  

 6   the national market.
  

 7      Q.  But those prices haven't been updated, except for the
  

 8   most recent 2007?
  

 9      A.  They are updated every month.
  

10      Q.  Okay.  The actual formulae have not been addressed
  

11   since the testimony in 2007?
  

12      A.  The testimony in 2007 stood and was signed in 2013.
  

13      Q.  But when the Secretary signed it in 2013, the Secretary
  

14   didn't say, oh, I want to look at data for 2012, right?  The
  

15   record was closed, right?
  

16      A.  He did not say that, correct.
  

17      Q.  On page 28, you, in the between the quote and
  

18   carry-over paragraph, you have a sentence, "this put Class I
  

19   pricing between orders was addressed in solved in Federal Order
  

20   Reform."  And you have a quote for nationally coordinated
  

21   Class I pricing service.  And then you do acknowledge that the
  

22   Secretary, on page 32, you reference the fact the Secretary did
  

23   change Class 1 differentials for Orders 5, 6, and 7, correct?
  

24      A.  That's correct.
  

25      Q.  And are you aware there was also a hearing in the
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 1   Mideast that the Secretary issued at least a recommended
  

 2   decision to also make changes in the Mideast Class I
  

 3   differentials?
  

 4      A.  Actually, I'm aware of that.  I was aware there was a
  

 5   hearing, but I didn't follow it.
  

 6      Q.  Okay.  All right.  And to be fair, that proceeding was
  

 7   ultimately terminated and no decision was issued.  But that
  

 8   was, just putting that in since I asked the question.  But
  

 9   nonetheless, you then have the statement below there that, you
  

10   know, the marketing areas were described as deficit, and
  

11   adjustments to the differentials were based on transportation
  

12   cost function from the nearest supply region to the Southeast
  

13   markets.
  

14          You then say, "none of the supply demand factors
  

15   referenced in the Southeast decision are present in
  

16   California."
  

17      A.  Yes.
  

18      Q.  What study have you done of the supply demand factors
  

19   in California to make that statement?
  

20      A.  I have not done a formal study.  I would -- I would say
  

21   that anecdotally we're not hearing that there's a deficit of
  

22   milk in California, and I am also hearing that there is not
  

23   increasing Class I demand.
  

24      Q.  Impact is falling in Class I demand?
  

25      A.  I think the numbers that we used for the 12.5 in my
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 1   supplemental direct there, probably about the same over those
  

 2   three years, but within that 12, 13 to 12.5, 12.2.
  

 3      Q.  Well, now you are using a utilization percentage.  How
  

 4   about absolute numbers of Class I.  Isn't it true that absolute
  

 5   sales of Class I are down?
  

 6      A.  I don't know the answer to that question.
  

 7      Q.  So if the Secretary can, and did, make adjustments to
  

 8   the national price surface in an existing set of Orders, 5, 6
  

 9   and 7, why shouldn't the Secretary look at supply and demand
  

10   factors in California for setting Class I prices for an order
  

11   that doesn't yet exist?
  

12      A.  We're arguing for the uniformity of the, that the
  

13   current pricing grid, and I believe that we would also argue
  

14   that if there was a change, it should be done at a national
  

15   hearing.
  

16      Q.  And ironically, are you aware that those are sort of
  

17   the reverse arguments that were made in the Southeast, that I
  

18   was representing proprietaries in the Southeast who made the
  

19   argument that it should be done at a national hearing, and that
  

20   we were violating, the Southeast changes would violate the
  

21   national price surface, and the Cooperatives made the opposite
  

22   argument that no, no, the special supply and demand conditions
  

23   in the Southeast weren't a departure from the National Price
  

24   Surface?
  

25      A.  And I'll graciously take the halo effect from your
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 1   reason and argument.
  

 2      Q.  So you would agree that's the case, that was -- the
  

 3   Secretary rejected my argument, didn't he?
  

 4      A.  I guess.  And I only read the final decision.  I -- I
  

 5   can't really speak to all the testimony.  But reading, a
  

 6   cursory view and reading of the final decision, you know, led
  

 7   me to the point that I brought up.
  

 8          I'd also note that in also reading that final decision,
  

 9   there was, there was talk about the need to have the Southeast
  

10   orders in the Class I differentials be in relative alignment
  

11   with their outside Federal Orders, with their bordering Federal
  

12   Orders, so --
  

13      Q.  But nonetheless, those changed relationships, didn't
  

14   it?  I mean, to the extent there were plants in the Mideast to
  

15   a proceeding having reference that you say you know nothing
  

16   about, if you went back and looked at it, it could very well be
  

17   the argument the co-ops made was, now we're out of alignment,
  

18   and we need to get back in alignment.
  

19      A.  I can't answer that question.
  

20      Q.  So if it's perfectly fine to look at current supply and
  

21   demand factors to raise prices in the Southeast, but it's not
  

22   perfectly fine to look at supply and demand factors for maybe
  

23   lowering them in California?
  

24      A.  I -- I wasn't -- my Land O'Lakes wasn't a party at that
  

25   hearing, so --
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 1      Q.  On page 5 of your testimony, in that paragraph that
  

 2   you, with Mr. Beshore, added some language that had been
  

 3   omitted, you referenced adopting the identical provisions for,
  

 4   among other things, shrinkage, correct?
  

 5      A.  Yes.  Sections 43 and 44 -- excuse me, Marvin, could
  

 6   you bring up my water -- thank you.
  

 7          I answered your question.
  

 8       MR. CARMAN:  Your Honor, the court reporter needs a break.
  

 9       JUDGE CLIFTON:  Good for her.  3:20.  Let's take 15
  

10   minutes.  Please be back at 3:35 ready to go.
  

11       (Whereupon, a break was taken.)
  

12       JUDGE CLIFTON:  We're back on record at 3:44.  Mr. English,
  

13   you may resume your cross-examination of Mr. Schad.
  

14   BY MR. ENGLISH:
  

15      Q.  Chip English.  Thank you, your Honor.
  

16          So, Mr. Schad, on page 27 in part 4 --
  

17      A.  Yes.
  

18      Q.  -- you reference in your testimony the national price
  

19   established in Federal Order Reform for Class II.  Have you or
  

20   any of the other proponent Cooperatives to your knowledge, done
  

21   any studies for this proceeding of data subsequent to Federal
  

22   Order Reform with respect to the conversion factor that's used
  

23   by USDA of 70 cents?
  

24      A.  If you are asking if Land O'Lakes, or to my knowledge,
  

25   another Cooperative, which they can answer for themselves, have
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 1   done any studies relative to the 70 cents, I can speak for
  

 2   Land O'Lakes and say no.
  

 3      Q.  Okay.  And we have discussed the Class I surface, other
  

 4   than whatever testimony a proponent Cooperative is here with
  

 5   Land O'Lakes has given with respect to, of Mideast or the
  

 6   Southeast orders, have Land O'Lakes, or to your knowledge, any
  

 7   of the Cooperatives done any study of what the National Price
  

 8   Surface would look like post-1999?
  

 9      A.  Land O'Lakes has done no such survey.
  

10      Q.  Are you aware of any such studies?
  

11      A.  Am I aware of --
  

12      Q.  Any such studies about spatial analysis for studies for
  

13   Class I?
  

14      A.  I had heard that Cornell had done something for USDA,
  

15   and that I never saw the results.  Cornell, was more like
  

16   Cornell was in the process, is always in the process.
  

17      Q.  Did you attend the -- you have been here for most the
  

18   hearing, correct?
  

19      A.  I have been -- I missed the first four days, and I have
  

20   been in -- I have attended the meeting, I have been out of the
  

21   room whatever times, but, yes.
  

22      Q.  Were you here when I asked Mr. Hollon about the annual
  

23   economist workshop in Chicago in 2011?
  

24      A.  Yes.
  

25      Q.  Did you attend that annual workshop in Chicago in 2011?
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 1      A.  I believe I did.  I did not -- I did not attend all of
  

 2   them, but I believe I attended one in Chicago.  I think it was
  

 3   outside, and near an airport, and --
  

 4      Q.  Well, that's any dairy meeting in Chicago, right?
  

 5      A.  Like Federal Order, they blur together.
  

 6      Q.  Did you peruse the Exhibit 30, it's not been admitted,
  

 7   did you peruse that when it was discussed two weeks ago?
  

 8      A.  Yes, I did.
  

 9      Q.  Did you recognize it?
  

10      A.  No, I didn't.
  

11      Q.  Okay.  Turning now to manufacturing prices, what
  

12   analysis has Land O'Lakes done, if any, what analysis, if any,
  

13   has Land O'Lakes done, or to your knowledge the other proponent
  

14   Cooperatives, to show that manufacturing plants in California
  

15   can pay the Federal Milk Order prices that you propose for a
  

16   California order?
  

17      A.  I think, I mean, that comes to the testimony, I think
  

18   that points to the testimony the Department gave on market
  

19   clearing prices.  I wasn't here for that.  I got to read the
  

20   transcripts, and I was -- I was impressed by the eloquence that
  

21   the market clearing prices are built into the formula prices
  

22   because of the, based on the actual commodity prices that the
  

23   class prices are based on the actual commodity prices that are,
  

24   that plants sell their products.
  

25      Q.  On a national level.  The national market clearing,
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 1   correct?
  

 2      A.  She said yes, national market clearing.  And again,
  

 3   every area contributes to that, to those national clearing
  

 4   prices.
  

 5      Q.  Her testimony was not that it was market clearing, it
  

 6   was California specific, correct?
  

 7      A.  I didn't read close enough.  I can't answer that
  

 8   question.
  

 9      Q.  So there's been, you were also here for the testimony
  

10   of Dr. Erba, correct?
  

11      A.  Less of his than other folks.
  

12      Q.  Were you here when Mr. Vetne cross-examined him and
  

13   asked him about his testimony that is now Exhibit 53, you are
  

14   welcome to have a copy of that, from May of 2013, CDFA?
  

15      A.  I probably was in the room.
  

16      Q.  And in that testimony, Mr. Vetne had read into the
  

17   record by Dr. Erba, I believe, but maybe Mr. Vetne didn't and
  

18   Dr. Erba said it was his statement -- on page 55 and 56 of
  

19   Exhibit 53, a reference to the study conducted by
  

20   Mark Stephenson and Chuck Nicholson, do you recall that?
  

21      A.  Not specifically.
  

22      Q.  Do you recall Dr. Erba testified that that study
  

23   revealed that prices for milk used for cheese ought to be 70
  

24   cents less than the Federal price?
  

25       MR. BESHORE:  Your Honor, I don't think there's any "ought
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 1   to" in the quote that he's attributing to Dr. Erba.  In fact,
  

 2   I'm certain there's no "ought to" in the quote, and therefore,
  

 3   I object to it.
  

 4       MR. SCHAD:  I think it is best that you ask Dr. Erba the
  

 5   questions.  I didn't author it.
  

 6       MR. ENGLISH:  Well, But you have seen the study, haven't
  

 7   you?
  

 8       MR. SCHAD:  Have I seen the study?
  

 9   BY MR. ENGLISH:
  

10      Q.  The study that Mark Stephenson did and Chuck Nicholson?
  

11      A.  I have seen -- I have seen -- I don't know whether I
  

12   have seen the study that is referred to in your quote.
  

13      Q.  Okay.  This is the study that Cooperatives, according
  

14   to Dr. Erba, Dairy Farmers of America, Land O'Lakes, and CDI
  

15   co-funded, the study conducted by Doctors Mark Stephenson and
  

16   Chuck Nicholson.
  

17      A.  I saw a study that would have been co-funded, but the
  

18   study I saw was a work in progress.  I remember being on a, on
  

19   a call and asking questions.
  

20      Q.  Okay.  So I'm going to read from page 56, lines 1
  

21   through 4, if only because Mr. Beshore questioned my voracity
  

22   as to what the quote is.  "The level of a differential is about
  

23   70 cents --"
  

24       JUDGE CLIFTON:  Just a minute, let me stop you.  Would you
  

25   back up, and would you go to page 55, and begin to read about
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 1   five lines up, "the study," if you would start there, and I'm
  

 2   going to hand my copy to the witness so he can follow along
  

 3   with you.
  

 4       MR. ENGLISH:  Fine.  I offered that earlier.
  

 5       JUDGE CLIFTON:  I understand.  I'm going to make the
  

 6   witness take this.
  

 7   BY MR. ENGLISH:
  

 8      Q.  So you asked, your Honor, that we start at -- this is
  

 9   Exhibit 53, Dr. Erba's testimony to CDFA on May 2013, page 55,
  

10   and I'm going to start on line 21, just after Chuck Nicholson,
  

11   and I'm going to read over onto page 56, through at least part,
  

12   line 4.
  

13           "The study identified the large Class 4b, Class III
  

14   price spread as being problematic and suggested that a
  

15   manufacturing differential on the Class III price could resolve
  

16   the problem of higher milk prices, while simultaneously
  

17   encouraging pool participation by cheese plants.  The level of
  

18   the differential is about 70 cents per hundredweight.  In other
  

19   words, the study suggested that the California price for milk
  

20   used for cheese ought to be 70 cents per hundredweight less
  

21   than the Federal price."
  

22       MR. BESHORE:  What page are you on, Chip?
  

23       MR. ENGLISH:  That was on page 56.
  

24   BY MR. ENGLISH:
  

25      Q.  Are you saying you don't recall that part of the study?
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 1      A.  Yes.  The part of the study that I was concerned with
  

 2   was doing comparisons of pool California prices under Federal
  

 3   Order, and so that was the part of the study that I was looking
  

 4   at.
  

 5      Q.  But given the fact that the Cooperatives are supporting
  

 6   mandatory pooling, and your own study as testified by Dr. Erba,
  

 7   suggests that there ought to be a difference of 70 cents
  

 8   between the Federal Order price and California price, what
  

 9   analysis do you have in the face of that that the manufacture
  

10   of, the cheese manufacturing plants in California can pay the
  

11   mandatory prices that your proposal would require?
  

12      A.  Again, well, we go back to the Secretary has over and
  

13   over again stressed the need for a National Price Surface, and
  

14   then we go back to the way the formulas are derived.  They come
  

15   from a lot of current sales of cheese, butter, powder and whey.
  

16   And that's that's my answer.
  

17      Q.  But that's your explanation.  The answer is, no, you
  

18   have not done an analysis, an actual analysis, other than what
  

19   you just said the Secretary's statement is, about how those
  

20   plants could pay that in the face of your own study that we
  

21   don't have on the record, that establishes that the price ought
  

22   to be 70 cents less?
  

23       MR. BESHORE:  Well --
  

24       MR. ENGLISH:  May I have an answer to the question?
  

25       MR. BESHORE:  Well, may I object to the question?
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 1       JUDGE CLIFTON:  Yes.  Let me hear the objection.
  

 2       MR. BESHORE:  Well, the objection is that it is a
  

 3   truncation of the Erba testimony, including the "ought to"
  

 4   sentence, which I agree the words are there, but, you know.
  

 5       JUDGE CLIFTON:  The objection is noted.  Nevertheless, the
  

 6   witness may answer.  And the question to you is, Mr. Schad,
  

 7   have you done an analysis?
  

 8       MR. SCHAD:  The answer is no.
  

 9       MR. ENGLISH:  Thank you.
  

10       JUDGE CLIFTON:  And has Land O'Lakes done one?
  

11       MR. SCHAD:  To my knowledge, no.  But that's not to say
  

12   they didn't do it.
  

13       JUDGE CLIFTON:  And are you aware of any other analysis
  

14   done by the other Cooperatives?
  

15       MR. SCHAD:  No.
  

16       MR. ENGLISH:  Thank you, Judge Clifton, you did it much
  

17   better than I could.  I don't have any other questions.
  

18       JUDGE CLIFTON:  Who else has questions for Mr. Schad?
  

19                       CROSS-EXAMINATION
  

20   BY MS. TAYLOR:
  

21      Q.  Good afternoon.  Erin Taylor with USDA.  Hi, Mr. Schad.
  

22      A.  How are you?
  

23      Q.  Good.  How are you?
  

24      A.  I'm well.
  

25      Q.  Hopefully I'm the last person standing between you and
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 1   getting off the stand.
  

 2      A.  I hope so.
  

 3      Q.  I want to -- maybe you won't be that lucky.  I want to
  

 4   add one clarifying thing first for you to consider when you
  

 5   come back in the morning to make whatever corrections that you
  

 6   all need to do in your statement.
  

 7          On page 31 in regarding the base differential.  The
  

 8   first full paragraph.
  

 9      A.  Please, I'm getting there.
  

10      Q.  Sorry.
  

11      A.  Gotcha.
  

12      Q.  And this is in response to some of Mr. Vetne's
  

13   questions that the 60 cents times three equals $1.80, not the
  

14   $1.60 minimum?
  

15      A.  That's correct.
  

16      Q.  So I, if you look back on the Federal Register cite
  

17   that you give the page before, page 4908, I would suggest that
  

18   on that page it talks about the part of the differential
  

19   regarding maintaining Grade A status.
  

20      A.  Uh-huh.
  

21      Q.  And I would suggest to you that on that page it talks
  

22   about the differential being 40 cents, which would make your 60
  

23   cents, plus 60 cents, plus 40 cents, equal $1.60.  So you all
  

24   can look at that this evening and come back and decide whether
  

25   you agree.
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 1      A.  Thank you.
  

 2      Q.  Okay.  But on that same page, getting into your
  

 3   justification of why the differentials that are currently in
  

 4   California on the national pricing grid sheets should be
  

 5   adopted by California if they come in the Federal Order system,
  

 6   the $1.60, it is your, or the Cooperatives justification that
  

 7   the $1.60 is appropriate as your base differential because
  

 8   California was used as a pricing point I think is how you
  

 9   termed it.
  

10      A.  Correct.  There is isn't $1.60 basing point in
  

11   California.  Class I differential.
  

12      Q.  Okay.  And on the next page, page 32, you talk about,
  

13   the California Order should adopt the Federal Order Class I
  

14   pricing formula and differentials.  And the bottom part of that
  

15   first paragraph you talk about "an increased California Class I
  

16   price would not change the National Class 1 price grid, and
  

17   would only affect California counties.  However, a decreased
  

18   California Class I price may encourage exports of California
  

19   milk, and would provide an inappropriate price advantage in
  

20   moving packaged milk into adjoining Federal Orders."
  

21          Could you expand on that statement and explain why that
  

22   would have, would occur, in your opinion?
  

23      A.  Right.  If the Department decided to increase, which is
  

24   not our proposal, the Class I differential inside California,
  

25   we don't believe that it would have any effect of milk from
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 1   outside of the state coming in.  However, if it's decreased and
  

 2   the price of milk is less, then we believe that there would be
  

 3   an opportunity for California milk to cross the state line and
  

 4   be sold in adjoining Federal Order territories, marking areas.
  

 5      Q.  Packaged milk sold?
  

 6      A.  Yes.
  

 7      Q.  I want to go skip to page 36, and you talked about the
  

 8   somatic cell adjustment, which you guys are not proposing there
  

 9   be a somatic cell adjustment.  And you cite that there's
  

10   currently two Federal Orders that don't have an adjustment, and
  

11   you give their relative Class III and IV utilizations and
  

12   compare that to California class utilizations.
  

13          Can you just expand on why that is your reason for not
  

14   asking?  I just would like the record to have a little more
  

15   expansion on why the Cooperatives feel that an adjustment is
  

16   not necessary for California Federal Order?
  

17      A.  It's, you know, we believe it's by option, at least
  

18   when we were within Federal Order Reform and Federal Order and
  

19   writing our input into the different committees as Association
  

20   of Dairy Cooperatives Northeast, we asked if Federal Order I
  

21   not have a somatic cell adjuster.  So we understood that it is
  

22   at the option of the dairy farmers whether there would be or
  

23   would be or not.  And we just believe that it is, it's
  

24   something that we would, if it's to be done at all, it would
  

25   be, we would rather it be done outside of the pool.
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 1      Q.  Okay.  And I want to then turn to the previous page 35.
  

 2   And in that you kind of broadly give, as Mr. Vetne eluded, a
  

 3   lot of your testimony talks about how we got to where we are in
  

 4   the Federal Order pricing.  And you explain how California, all
  

 5   along in your opinion, has had a role in Federal Order pricing
  

 6   despite not being part of the Federal Order system.  So I
  

 7   wanted you to expand a little bit.  And I know Mr. Hollon has
  

 8   testified about why it's appropriate you all think to have
  

 9   current Federal Order prices in California, but that was his
  

10   testimony.
  

11          And since you are talking about the actual prices, I
  

12   kind of want to close that loop for the record, and why you all
  

13   feel these class prices, what is the problem that you have now
  

14   with the prices you see in California, and why these prices are
  

15   then appropriate.
  

16      A.  Well, the prices in California are lower than the
  

17   adjoining Federal Orders, and I'm talking about class prices,
  

18   which becomes a problem for those Federal Orders.  And we see,
  

19   as Mr. Hollon testified and as I testified to Mr. Vetne, we see
  

20   disruptions from the class price side going as far as the East
  

21   Coast of products that you wouldn't expect competing in a
  

22   Pennsylvania market.  Just as if we wouldn't expect Cabot
  

23   cheese from Mr. Vetne's part of the world, strongly competing
  

24   in this market, there's geographic.  So I think there's a
  

25   disruption in the class price grid, a lack of uniformity, which
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 1   I think leads to characterizations of disorderly marketing, and
  

 2   at the same time, the dairy farmer side, which is very, very
  

 3   important.  A difference in prices.  We have had multiple
  

 4   testimonies of dairy farmers who have farms inside Federal
  

 5   Orders and also inside California, and their disparate prices
  

 6   for milk.  And that, we believe, is an unfairness that
  

 7   California bears, and their ability to compete with the rest of
  

 8   the country for resources.
  

 9      Q.  And would, to say it a little differently, you can tell
  

10   me whether you would agree with this statement then, that the
  

11   Federal Order prices more, I don't want to put words in your
  

12   mouth, but somehow more appropriately value farmer milk for its
  

13   components.  And I'm speaking specifically to whey, since
  

14   there's been a lot of conversation, obviously in the Class III
  

15   price and the value of whey in it, that it better returns, not
  

16   better, but it returns a more appropriate value for whey to the
  

17   California producer than what you think happens currently under
  

18   CDFA price formulas?
  

19      A.  I would fully agree with that statement.
  

20      Q.  And it's your opinion that the make allowances and
  

21   yields in the Federal Order formulas are appropriate for the
  

22   California, for proposed California Federal Order because
  

23   California was factored into both makes and yields when the
  

24   Secretary has decided that it was over many iterations?
  

25      A.  Yes.
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 1      Q.  I think that's it.  Thank you very much.
  

 2      A.  Okay.
  

 3       JUDGE CLIFTON:  Is there any other cross-examination before
  

 4   I invite redirect?
  

 5                        CROSS-EXAMINATION
  

 6   BY DR. SCHIEK:
  

 7      Q.  William Schiek.
  

 8          Good afternoon, Mr. Schad.  How are you?
  

 9      A.  I'm well, how are you?
  

10      Q.  You will be better in a few minutes, right?
  

11      A.  Hopefully in a few minutes.
  

12      Q.  I just have a couple of questions.  Actually, I think
  

13   it's starts on page 7 of your statement, Exhibit 70.  It is,
  

14   the first question I have has to do with the use of the
  

15   Minnesota-Wisconsin series, your discussion of the
  

16   Minnesota-Wisconsin price series.  In terms of using that as
  

17   the basis for pricing in Federal Orders prior to Federal Order
  

18   Reform, in your research on the background of pricing, what was
  

19   the reason the Minnesota-Wisconsin prices were chosen as the
  

20   basis for pricing as opposed to some other region of the
  

21   country?
  

22      A.  My understanding was that the proliferation of Grade B
  

23   farmers and Grade B farmers could only go to manufacturing, and
  

24   manufacturing was defined as all uses other than Class I.  So
  

25   it provided a laboratory, if you will, for competitive pricing
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 1   for milk that had only had the alternative of manufactured use.
  

 2      Q.  Okay.  So these were Grade B farmers, there were more
  

 3   Grade B farmers there than other parts of the country; is that
  

 4   the thinking?
  

 5      A.  I don't know that to be true, but I believe I pointed
  

 6   out that there were quite a few, originally.
  

 7      Q.  Right.  Okay.  So my question is on the discussion of
  

 8   the value of whey being implicitly embodied in the M-W.  Do you
  

 9   have any sense in your research, of how many of surveyed cheese
  

10   plants were doing anything with their whey, whether they had
  

11   processed value for their whey?
  

12      A.  No, but -- and I tried to bring out implicitly.  If it
  

13   was a cost, then it would be that the cheese makers would have
  

14   less money to pay the farmers in that competitive system.  If
  

15   there was a -- if they had a processing where they had a
  

16   positive value, then they were able to pay something.  So it
  

17   would, the point was this competitive price --
  

18      Q.  Right.
  

19      A.  -- theoretically brought in the cost and the values.
  

20      Q.  Okay.  So if they were losing money disposing of whey,
  

21   that also would have been captured in the valuation of the M-W
  

22   price?
  

23      A.  Yes.
  

24      Q.  Okay.  What about in the current formula, people are
  

25   losing money on whey, does that get captured in the calculation
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 1   of price?
  

 2      A.  Well, we are not in a competitive price environment
  

 3   anymore.
  

 4      Q.  So the answer is --
  

 5      A.  We have to move away from that.  But I think that since
  

 6   we're in a formula pricing, an end product formula, end pricing
  

 7   environment, I think the question that we would have to ask is
  

 8   that if someone is losing money on whey, or what product are
  

 9   they making?  Because it all rolls together.  It's cheddar
  

10   cheese, the make allowance on cheddar cheese, and the cost of
  

11   cheddar cheese, and whey as part of the Class III price.  So if
  

12   you -- if you go into the current environment of California
  

13   Federal Orders, we don't think that you have the apples and
  

14   apples comparison anymore.
  

15      Q.  Okay.  But my question was, for plants that are losing
  

16   money on whey right now, does the formula take that into
  

17   account?
  

18      A.  The -- no.  It assumes that there's a positive value.
  

19      Q.  Right.  Okay.  Thank you.
  

20       JUDGE CLIFTON:  Who else has cross-examination for
  

21   Mr. Schad?  There is no one.  Mr. Beshore?
  

22       MR. SCHAD:  We could end this here, Marvin.
  

23                      REDIRECT EXAMINATION
  

24   BY MR. BESHORE:
  

25      Q.  We will very shortly.
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 1           Marvin Beshore.  And just a couple of questions on
  

 2   redirect, Dennis.
  

 3           First of all, let's talk about the $1.60 base Class I
  

 4   differential.  And you provided, I guess I have lost a page,
  

 5   you provided in your testimony, several factors that support
  

 6   the $1.60 testimony, and we'll look at Federal Register that
  

 7   Ms. Taylor has called our attention to with respect to
  

 8   quantification of the representative of the cost of, well, at
  

 9   those pages in the Federal Register.  My question is, did you
  

10   provide, you know, support for factors that add up to more than
  

11   $1.60 regardless of whether that is 60 cents versus 40 cents in
  

12   the one segment?
  

13      A.  Yes.
  

14      Q.  Okay.  So, and assume that's 40 cents, just break that
  

15   down and tell us, you know, what the total was that you support
  

16   and why you think it's greater than $1.60 and therefore
  

17   supports at least $1.60?
  

18      A.  Well, 40 cents, plus 60 cents, plus 60 cents, and then
  

19   the question of, you know, at my quantification of the, of the
  

20   transportation credit is between 60 and 72.  So that's, let's
  

21   go at 66.  So you are at, you know, $2.26.  So my intent was to
  

22   over prove the $1.60 and show that it's a conservative number.
  

23      Q.  So there's at least enough cost justification there to
  

24   support the $1.60, which is what we're proposing in
  

25   Proposal Number 1?
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 1      A.  Yes, as proposed in Proposal Number 1.
  

 2      Q.  Now, with respect to the choice not to propose a
  

 3   somatic cell adjuster in our proposed California Order, would
  

 4   you agree -- I'm not finding the right page there, but in any
  

 5   event --
  

 6      A.  It is the last page there.
  

 7      Q.  It is page 36, okay.  So you cited the other orders,
  

 8   the other MCP orders which do not use a somatic cell adjuster,
  

 9   and noted their utilizations with respect to California.  Is
  

10   it -- isn't it correct that one of the factors in all those, in
  

11   all those orders and in California is the high utilization of
  

12   nonfat dry milk in particular?
  

13      A.  Yes.
  

14      Q.  And nonfat in somatic cell is much less of a factor in
  

15   the yield of nonfat dry milk than in the yield for cheese,
  

16   correct?
  

17      A.  That's correct.
  

18      Q.  And to your knowledge, as a participant in one of those
  

19   orders and a student of these hearings, is the fact that
  

20   somatic cell is not a big issue with nonfat dry milk
  

21   utilization, one of the factors that goes into the choice of
  

22   whether to have it in the Order or not?
  

23      A.  That's correct.
  

24      Q.  Okay.  Now, in response to Mr. Schiek's question, I
  

25   think it was, one of his questions, you characterized or you
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 1   described the transition from the M-W price to the end product
  

 2   formula prices as coming off a competitive price onto some
  

 3   other price.
  

 4      A.  As a method to determine class prices.
  

 5      Q.  Okay.  And my question --
  

 6      A.  Methodology to use.
  

 7      Q.  I just want to clarify and understand your use of the
  

 8   word competitive in that context.  By using competitive there,
  

 9   you are talking about not moving from a competitive producer
  

10   pay price formula?
  

11      A.  Yes.
  

12      Q.  As opposed to, you are not saying that those markets
  

13   were competitive, and the markets that we're using for prices
  

14   in the end product formulas are not competitive?
  

15      A.  No, the M-W has always been characterized as a
  

16   competitive market where buyers and sellers freely negotiate
  

17   the price of milk, not the price of components.
  

18      Q.  And it was unregulated?
  

19      A.  And it was completely unregulated.
  

20      Q.  And so the end product, the markets for the
  

21   commodities, dairy product commodities, that are the starting
  

22   point for the Class III and IV in effect, all the prices in the
  

23   system now.  Those are unregulated markets, correct?
  

24      A.  That's true.
  

25      Q.  Okay.  And as you have testified, they are, those
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 1   prices are determined by supply and demand, the end product
  

 2   price is determined by supply and demand?
  

 3      A.  That's true.
  

 4      Q.  And prices used in the Federal Order formulas are, by
  

 5   economic fact, market clearing prices for those commodities?
  

 6      A.  That's true.
  

 7      Q.  I think I have just one other question.  And this
  

 8   relates to the issue of whether there's any evidence to show
  

 9   that California cheese plants or manufacturing plants generally
  

10   could afford to pay Federal Order prices.  You've been asked
  

11   that a couple different ways.  Do you recall that?
  

12      A.  Uh-huh.
  

13      Q.  Yes?  And I think you were clear, you were specifically
  

14   asked, did Land O'Lakes do any study to determine whether
  

15   California manufacturers could pay Federal Order prices, and
  

16   you said, no, you didn't do any study, correct?
  

17      A.  That's true.
  

18      Q.  Okay.  Setting aside whether you have done a "study"
  

19   have you, in your professional, in your job with Land O'Lakes,
  

20   and as a student of dairy markets, observed, in fact, that
  

21   manufacturers of milk in your personal area and throughout the
  

22   Federal Order system, do, in fact, pay Federal Order prices and
  

23   more for milk from manufacturers?
  

24      A.  Yes.
  

25      Q.  Would that not be something of a "study" suggesting
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 1   that plants in California might also be able to pay those
  

 2   prices?
  

 3      A.  Yes.
  

 4      Q.  And if, as we heard today, plants in Minnesota to pay
  

 5   their, to pay a dairy farmer for the same components, the same
  

 6   month, $3.25 to $3.75 more per hundredweight for milk than
  

 7   manufacturers in California, than buyers in California are
  

 8   required to pay, is that some evidence that there might be an
  

 9   ability of plants in California to pay the same, sort of close
  

10   to the same levels?
  

11      A.  Yes.
  

12      Q.  Thank you.  That's all I have.
  

13       JUDGE CLIFTON:  I don't want to open up a whole new area.
  

14   As you know, Mr. Schad, I'm the least abreast of all these milk
  

15   marketing issues.  But when you have a factor that is a fixed
  

16   price and no suggestion for how it might be adjusted over time,
  

17   does that present any difficulty in a Federal Milk Marketing
  

18   Order?
  

19       MR. SCHAD:  I think the only fixed price that would be in a
  

20   Milk Marketing Order would be the make allowance, that would be
  

21   the cost to convert milk from producers into the commodity that
  

22   is sold.
  

23       JUDGE CLIFTON:  All right.  And in your experience, does
  

24   that need adjusting from time to time or are there enough
  

25   variables in the formula that it can stay fixed without
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 1   problem?
  

 2       MR. SCHAD:  Here we are from 2000 to 2015, I would, we
  

 3   were, just off the top of my head, I would say the make
  

 4   allowances have changed three times.
  

 5       JUDGE CLIFTON:  Oh.  And does it require a hearing to do
  

 6   that?
  

 7       MR. SCHAD:  It was done at a national hearing every time.
  

 8       JUDGE CLIFTON:  Is there bay to have a, some kind of an
  

 9   adjustment factor built in?
  

10       MR. SCHAD:  We, as we in the last hearing, National Milk
  

11   Producers Federation, which Land O'Lakes supported, introduced
  

12   and it proposed that there would be an adjuster for energy into
  

13   the make allowances, and that if I remember correctly, it
  

14   depends on the product, that could be 25 to 50 percent of the
  

15   total cost of the make allowance, depending on whether you are
  

16   drying milk or making cheese with the electricity.
  

17       JUDGE CLIFTON:  And as you have pointed out in your
  

18   testimony, the Secretary rejected that?
  

19       MR. SCHAD:  It terminated the, it terminated that proposal.
  

20       JUDGE CLIFTON:  All right.  All right.  And in your
  

21   proposal there are no suggestions for an up or down adjustment
  

22   to any fixed portions?
  

23       MR. SCHAD:  That's correct.  In our proposal there are
  

24   none.  We proposed that California Federal Order adopt the
  

25   uniform prices as I started off in Section 1000.50.
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 1       JUDGE CLIFTON:  All right.  Who else has questions for
  

 2   Mr. Schad?  There are none.  Oh, yes.
  

 3                       RECROSS-EXAMINATION
  

 4   BY MS. TAYLOR:
  

 5      Q.  This is Erin Taylor with USDA.
  

 6          In your conversation with Mr. Beshore about the base
  

 7   differential, and kind of made me think that maybe the record
  

 8   needs to be a little more clear --
  

 9      A.  Okay.
  

10      Q.  -- on your justification for your $1.60.  So when I
  

11   turn to page 31, and we talk about the first part of that on
  

12   maintaining Grade A status, and I know it is either 60 cents or
  

13   40 cents.  Your adjusting -- it is the Cooperatives' opinion
  

14   that that whatever it is, 60 cents or 40 cents, is justified
  

15   because the cost back in 1999 justified that amount.  And it's
  

16   your opinion that those costs are even greater now.  So that is
  

17   at least that base number?
  

18      A.  Those costs are at least 40 cents.
  

19      Q.  Okay.  And same thing for marketing costs?
  

20      A.  I would think that also the marketing costs as well.
  

21      Q.  And when it comes to -- and part of that marketing
  

22   cost, if you look in the quote that you added from the
  

23   Secretary, it talks about transportation costs.  And that is
  

24   part of your final paragraph there that goes onto the next page
  

25   that talks about the 60 cents, that that's what, if I remember
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 1   you earlier saying, 60 cents is what -- my notes say, is what
  

 2   would the charge would need to be if the transportation pool
  

 3   was only funded through Class I milk.  Am I getting this right?
  

 4      A.  If the cost of transportation in the transportation
  

 5   credit, which you saw in our proposal, as well as you will hear
  

 6   more about it, if that -- we believe that will cost 9 cents a
  

 7   hundredweight across the pool.  So if you allocate that
  

 8   directly to Class I, it will come to a number of 60 to 72 cents
  

 9   depending on what your Class I allocation is.
  

10      Q.  And so the next step is in that cost is another reason
  

11   to think why the transportation factor and the base
  

12   differential is more than what we accounted for in 1999?
  

13      A.  Yes.
  

14      Q.  And the same thing with the third piece of that, which
  

15   is the competition for milk with processors of manufacturing
  

16   milk?
  

17      A.  Yes, yes.
  

18      Q.  Okay.  That's all.
  

19       JUDGE CLIFTON:  Are there any other questions for
  

20   Mr. Schad?  There are none.
  

21           Mr. Schad, you may step down, although we expect to
  

22   call you again tomorrow morning with regard to technical
  

23   corrections.
  

24       MR. SCHAD:  Thank you very much.
  

25       JUDGE CLIFTON:  You're welcome.  Thank you.  Mr. Beshore,
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 1   we're fortunate that we still have more than a half hour.
  

 2       MR. BESHORE:  Well, there's fortune in the other side of
  

 3   the coin.  Our next witness is Mr. Hollon.  He is not here.
  

 4   He's still involved in the production of his testimony of
  

 5   transportation credit system, which is the topic of that
  

 6   presentation.  So we are not able to go forward with that at
  

 7   this time because he's not here, and that means it's not quite
  

 8   ready yet.
  

 9       JUDGE CLIFTON:  All right.  Well, let's use this time for a
  

10   preview of what you have left.
  

11           Now, I think you have done admirably.  This is Day 16
  

12   of the hearing and you have never run out of evidence so that's
  

13   wonderful.  So what else do you have?
  

14       MR. BESHORE:  We actually have two statements by
  

15   Mr. Hollon, the transportation is the larger piece, and it's a
  

16   dense piece in terms of data.  And then he has an additional
  

17   wrap up statement that touches on the producer-handler
  

18   qualification.  He'll also bring in 20A at that time, which is
  

19   a lose end from the beginning.  And Section 76 he'll also
  

20   address in that presentation.  And that, other than the
  

21   possibility of additional dairy farmers being present at some
  

22   point in the hearing, I don't know if they will be here
  

23   tomorrow or not, but I was just informed today that there are
  

24   several additional dairy farmers interested in testifying.  May
  

25   be here tomorrow or, and/or may be here Monday.  Those are all
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 1   our affirmative witnesses in support of our case.
  

 2       JUDGE CLIFTON:  All right.  Now, I know it's impossible to
  

 3   guess how long anything will take, but when do you think you
  

 4   will finish?  In other words, the first question is, do you
  

 5   think you will finish tomorrow?  Although, of course the dairy
  

 6   farmer can testify at any time.
  

 7       MR. BESHORE:  Right.
  

 8       JUDGE CLIFTON:  And if that's not likely, then give me a
  

 9   guess about next week, if you will.
  

10       MR. BESHORE:  Well, my best guess is that I don't think
  

11   we'll finish tomorrow.  But my guessing is a big wild card
  

12   variable, of course there is the cross-examination, which I am
  

13   really bad at predicting.  But the testimony, the statement on
  

14   transportation is, I'm not sure.  At least 20 pages and there
  

15   are 20 tables of charts of data.  That's going to take a little
  

16   while to present in direct, and cross I don't know.
  

17           The second piece of producer-handler and the other
  

18   loose ends is, you know, is much, much shorter.  My best guess
  

19   is we're not going to get those things done tomorrow, and that
  

20   they would be carrying over until next week, Monday.
  

21       JUDGE CLIFTON:  Is it possible that before Monday is ended
  

22   you will have completed the presentation primarily of your case
  

23   in chief?
  

24       MR. BESHORE:  I think that's very possible, quite likely,
  

25   my best guess.
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 1       JUDGE CLIFTON:  All right.  Then, Mr. English, would you
  

 2   come to the podium and talk to us a little bit about what you
  

 3   see for tomorrow and Monday and the remainder of next week?
  

 4       MR. ENGLISH:  Chip English.  Thank you, your Honor.
  

 5           And obviously we have been in some communication with
  

 6   Mr. Beshore and Mr. Vlahos, and discussing these.  We would be
  

 7   prepared to start Monday morning, start Monday morning with
  

 8   Dr. Schiek as the first witness talking about topic one, which
  

 9   is 4b marketing.
  

10           If Mr. Beshore's guess is wrong, I don't think we're
  

11   going to go tomorrow, only because we have been trying to get
  

12   it ready.  We would be ready to start Monday morning.
  

13   Obviously, if he's still going with the cost on Monday morning,
  

14   we will adjust to that.
  

15           I don't have a whole roadmap yet that I will give when
  

16   we start, but I think I indicated last Friday before noon that
  

17   we do have a number of witnesses obviously dairy farmers always
  

18   have the right of way.  Assuming things work out, we have a
  

19   number of witnesses who are looking to get on the stand next
  

20   week, and so we may end up chopping things up a little bit.  We
  

21   don't want to, but we do have other witnesses obviously to
  

22   discuss disorderly marking.  Then we do anticipate probably
  

23   taking someone out of order, the issue of shrinkage in extended
  

24   shelf life.  And we have at least three witnesses, I think
  

25   maybe not more than three witness, to discuss that issue, who
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 1   could be able to start mid-afternoon Tuesday and mostly need to
  

 2   get done by close of business Wednesday.
  

 3           And then we expect some other witnesses later in the
  

 4   week, but we will be prepared to go forward starting Monday
  

 5   morning.  And if we need to postpone it, obviously Mr. Beshore
  

 6   we're not going to say we have to start Monday morning.
  

 7       MR. BESHORE:  And I'm interested in who the other witnesses
  

 8   relating to topic one, orderly marketing, might be besides
  

 9   Dr. Schiek.  I heard an elusion to a couple.
  

10       MR. ENGLISH:  We didn't have names attached to anything,
  

11   and I will on Monday try to give you a roadmap with, you know,
  

12   with a number of witnesses.  I think you can expect that there
  

13   will be cheese manufacturers, I think you can expect there will
  

14   be Class I processors to talk about the subject.  But we will
  

15   certainly, along lines that you did, I will try to provide an
  

16   outline of the number of witnesses on topics and their topic
  

17   areas.  But you didn't give us names, and I don't propose to
  

18   give you names.
  

19       JUDGE CLIFTON:  Oh, it's going to be so hard to dig up
  

20   their prior testimony.
  

21       MR. ENGLISH:  Ours will be consistent.
  

22       JUDGE CLIFTON:  Now, the other thing we need to be thinking
  

23   about is the fact that next Thursday and Friday we are in a
  

24   different location.  So just remember that.  And be remembering
  

25   to tell your witnesses that.  We expect to be, next Thursday
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 1   and Friday, which are October 22 and 23, at the Picadilly Inn
  

 2   at the Airport.  All right.  Are there any other announcements
  

 3   before we close for today?  There are none.  We go off record
  

 4   at 4:34 p.m.
  

 5       (Whereupon, the evening recess was taken.)
  

 6                            ---o0o---
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 1          FRIDAY, OCTOBER 16, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record.  This is Day 17 of
  

 3   the milk hearing.  It is October 16, 2015, it's a Friday.  It
  

 4   is approximately 9:01.  My name is Jill Clifton.  I'm the
  

 5   United States Administrative Law Judge whose been assigned to
  

 6   take in the evidence in this milk hearing.  I am an employee of
  

 7   the United States Department of Agriculture.  I would like to
  

 8   take the appearances of other employees of the United States
  

 9   Department of Agriculture who are here at this time.
  

10       MS. TAYLOR:  Good morning, my name is Erin Taylor, E-R-I-N
  

11   T-A-Y-L-O-R, I'm a Marketing Specialist with the USDA Dairy
  

12   Program.
  

13       MS. ELLIOTT:  Pamela Elliott, E-L-L-I-O-T-T, USDA AMS Dairy
  

14   Program.
  

15       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

16   Assistant to the Deputy Administrator, Dairy Programs.
  

17       MS. MAY:  Good morning, Laurel May, L-A-U-R-E-L, M-A-Y,
  

18   USDA AMS Dairy Program.
  

19       MR. NIERMAN:  Good morning, Jason Nierman, N-I-E-R-M-A-N,
  

20   Assistant Market Administrator, Federal Order 5, on detail with
  

21   AMS Dairy Programs.
  

22       MR. HILL:  Happy Friday.  I'm Brian Hill, B-R-I-A-N,
  

23   H-I-L-L, and I'm with the Office of the General Counsel.
  

24       MS. BECKER:  Good morning, Lauren Becker, B-E-C-K-E-R,
  

25   Office of the General Counsel.

3268



TRANSCRIPT OF PROCEEDINGS - VOL. XVII

 1       JUDGE CLIFTON:  And now we'll take the teams that are
  

 2   associated with proposals or opposing proposals.
  

 3       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N.
  

 4   B-E-S-H-O-R-E, counsel for the proponents of Proposal Number 1.
  

 5       MR. VLAHOS:  John Vlahos, Hanson Bridgett, J-O-H-N,
  

 6   B-R-I-D-G-E-T-T, the firm is H-A-N-S-O-N, B-R-I-D-G-E-T-T,
  

 7   co-counsel for the co-op proponents of Proposal 1.
  

 8       MR. HOLLON:  Elvin Hollon, E-L-V-I-N, H-O-L-L-O-N, employee
  

 9   Dairy Farmers of America and part of Proposal Number 1.
  

10       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D, I work
  

11   for Land O'Lakes.
  

12       MR. ENGLISH:  Good Friday morning, your Honor.  My name is
  

13   Chip English, C-H-I-P, E-N-G-L-I-S-H, I'm with the law firm of
  

14   Davis, Wright, Tremaine.  My office is in Washington DC.  I'm
  

15   here on behalf of the Dairy Institute of California, proponents
  

16   of Proposal Number 2.
  

17       MS. VULIN:  Ashley Watkins, that's my maiden name, sorry
  

18   about that.  Please don't tell my husband that.  Ashley Vulin,
  

19   V-U-L-I-N, attorney for the Dairy Institute of California.
  

20       JUDGE CLIFTON:  Ms. Vulin, please go back to the podium,
  

21   now that you have said Watkins, we need to know how to spell
  

22   it.
  

23       MS. VULIN:  W-A-T-K-I-N-S.
  

24       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

25   K-A-L-D-O-R, I can't remember my maiden name, Dairy Institute
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 1   of California.
  

 2       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

 3   economist with the Dairy Institute of California.
  

 4       MR. DeJONG:  James DeJong, J-A-M-E-S, D-e-J-O-N-G, I'm with
  

 5   Hilmar Cheese, dairy-farmer owned manufacturer of cheese, whey,
  

 6   and milk powder.
  

 7       MR. VETNE:  John Vetne, V-E-T-N-E, representative for
  

 8   Hilmar Cheese.
  

 9       MS. HANCOCK:  Nicole Hancock, H-A-N-C-O-C-K, with Stoel
  

10   Rives, S-T-O-E-L, R-I-V-E-S, representing the California
  

11   Producer Handlers Association and Ponderosa Dairy.
  

12       MR. LAI:  Good morning, Victor Lai, L-A-I, from Producers
  

13   Dairy Foods, a member of California Producer Handlers
  

14   Association.
  

15       JUDGE CLIFTON:  Now, I would like take other appearances of
  

16   those of you who are participating who may not be associated
  

17   with a particular proposal.
  

18       MR. MILTNER:  Good morning, Ryan Miltner, M-I-L-T-N-E-R,
  

19   with Miltner law firm, representing the Select Milk Producers.
  

20       JUDGE CLIFTON:  And I would like to take the appearances of
  

21   anyone else who would like to be recognized at this time,
  

22   including anybody who would like to testify today.
  

23           All right.  We'll move now to preliminary items,
  

24   including announcements.  I would like to begin with those from
  

25   employees of United States Department of Agriculture.
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 1       MS. MAY:  Laurel May.  Let's see, what do you need to know
  

 2   today?  As always, we are broadcasting this session of the
  

 3   hearing via live audio feed, and the link, the new link is
  

 4   WWW.AMS.USDA.GOV/LIVE.
  

 5           We're in the process of posting our next set of hearing
  

 6   transcripts and I think those should be up pretty soon and
  

 7   exhibits, so you can check for those on the AMS Dairy website.
  

 8   We do have still some copies of former exhibits in the back, if
  

 9   you would like to pick up some of those.
  

10           If anybody would like to testify or ask questions of
  

11   witnesses, they may come up and let us know.  We have
  

12   refreshments again, today is bagels and cream cheese looks
  

13   like.
  

14           Yesterday when we ended, Dennis Schad was being
  

15   cross-examined, and I think we're going to pick up with that
  

16   today, and then we're anticipating Elvin Hollon returning as a
  

17   witness.  Also, we were asked earlier this week about the debt
  

18   ceiling, and our Deputy Administrator checked on that and was
  

19   told that that would not affect us or this proceeding, in case
  

20   you are concerned.
  

21           And as a reminder, next week we will be here for the
  

22   first three days and then moving over to the Piccadilly Inn at
  

23   the Airport for Thursday and Friday, and then the following
  

24   week we'll be back here, if we're still in session, we'll be
  

25   back here.  Okay.
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 1       JUDGE CLIFTON:  Well, that was all good news.  Who else has
  

 2   anything that you would like to address preliminarily?
  

 3   Nothing.  Then, Mr. Schad, we would like you to come back to
  

 4   the witness stand.  I would read the Hearing Clerk's docket
  

 5   number in brackets [AO] 15-0071.
  

 6       MR. BESHORE:  Your Honor, before we begin with Mr. Schad, I
  

 7   would like to just let you know, and let everyone know,
  

 8   Mr. Schad is going to present the clarifications to some of the
  

 9   dates in the Federal Register references in the testimony
  

10   references, provide some additional dates to the Federal
  

11   Register reference for everyone's benefit.  He's got that all
  

12   ready to go.
  

13           Mr. Hollon is available with his transportation piece.
  

14   But the final Hollon, Part 4, which I have previewed, relating
  

15   to producer-handler and some other issues, is not ready today.
  

16   It's not physically possible for us to have that ready today.
  

17   So in the event, likely or unlikely, that we were to get there,
  

18   we would, we wouldn't be ready with that.  I want everybody to
  

19   know that right now.  The transportation is a very substantial
  

20   piece, and maybe we won't get through with that, or maybe we
  

21   will, but I wanted to let you know and everyone up front about
  

22   that.
  

23       JUDGE CLIFTON:  Good.  I do appreciate that.  I also was
  

24   thinking with regard to Mr. Schad's testimony, did he, maybe
  

25   it's in his statement, I was thinking, I didn't -- I didn't
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 1   hear a lot about his background.  We got a little of it, you
  

 2   know, for example, that most of his experience is within
  

 3   Pennsylvania, and so on.  But the opening paragraph's a bit
  

 4   skimpy about his work and his expertise, and I would like you
  

 5   to develop that at some point.
  

 6       MR. BESHORE:  I would be glad to do that right off the bat.
  

 7       JUDGE CLIFTON:  Okay.  Excellent.  Thank you.
  

 8                      REDIRECT EXAMINATION
  

 9   BY MR. BESHORE:
  

10      Q.  Okay.  Why don't we begin there, Mr. Schad, with your
  

11   talking about your educational background.
  

12      A.  Okay.  To start off, my name is Dennis Schad,
  

13   S-C-H-A-D.
  

14       JUDGE CLIFTON:  Thank you.  Thank you very much.  You are
  

15   all getting really good at this system.  You remain sworn and I
  

16   would like you to state and spell your name.
  

17       MR. SCHAD:  My name is Dennis, D-E-N-N-I-S, Schad,
  

18   S-C-H-A-D.  And the question was my educational background?
  

19   BY MR. BESHORE:
  

20      Q.  Yes.
  

21      A.  I have a Bachelor's degree in History from the College
  

22   of William and Mary; I have a Master's in Business
  

23   Administration from Virginia Polytechnic Institute and State
  

24   University, commonly known as Virginia Tech.  I have worked
  

25   since 1980 or so, I have worked for Dairy Farmers, beginning on
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 1   a dairy farm, and working for Interstate Milk Producers
  

 2   Cooperatives.  And I worked for them until the, through their
  

 3   merger with Leehigh Valley Cooperative in 1987.  The merged
  

 4   organization was called Atlantic Dairy Cooperative.  I worked
  

 5   for Atlantic Dairy Cooperative through their merger with
  

 6   Land O'Lakes in 1997, so I have 34 years working for
  

 7   Land O'Lakes and its predecessor cooperatives.
  

 8      Q.  Okay.  And can you just go through your, you know, the
  

 9   various duties and responsibilities, jobs you have had in your
  

10   career with Interstate, Leehigh, Atlantic, and Land O'Lakes,
  

11   working for dairy farmers?
  

12      A.  I never worked for -- I started off as a, put out in
  

13   the field as a field person and an area coordinator for
  

14   Interstate.  After a year, I was moved into the office.  My
  

15   title was Marketing and Transportation Coordinator.  I worked
  

16   with both the marketing side of the business doing analysis, as
  

17   well as transportation analysis.
  

18      Q.  Just for clarity, marketing means involved in the side
  

19   that was selling milk?
  

20      A.  Selling milk and its customers, and the Federal Order
  

21   ramifications of selling milk and such.  I then, subsequent to
  

22   the merger with Leehigh in '87, I then took a position of
  

23   Manager of Regulatory Affairs.  And as Manager of Regulatory
  

24   Affairs, I was in charge of forecasting the, in the Federal
  

25   Order and State Order work.  My testimony in Federal and State
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 1   Order hearings started with that.  And my guess is, the first
  

 2   Federal Order hearing I testified at would have been '91, '92,
  

 3   and I continued in that role through the merger with
  

 4   Land O'Lakes in the year 2000 or so.  My boss left Land O'Lakes
  

 5   for another position and I became Director of Marketing
  

 6   Mid-Atlantic Marketing, and also held the responsibility for
  

 7   regulatory affairs.
  

 8           I have pretty much, although the title has changed, I
  

 9   have pretty much continued those responsibilities of marketing
  

10   and regulatory affairs for Land O'Lakes in the Mid-Atlantic
  

11   region.  I have also had a responsibility for the national
  

12   hearings starting with Federal Order Reform.  The regional
  

13   hearings, for instance, in the Midwest were done out of
  

14   Minnesota, and the California hearings were also done out of
  

15   California, mostly out of California, I'm sorry -- out of
  

16   Minnesota -- out of our Minnesota resources.
  

17      Q.  Okay.  And you mentioned in your prepared statement
  

18   that your present duties involve managing Land O'Lakes milk
  

19   marketing in the Northeast, forecasted budget milk into the
  

20   butter, powder plant in Carlisle, including the regulatory
  

21   responsibilities.
  

22          Just talk a little bit about the day-to-day,
  

23   non-regulatory duties you have.  Are you involved both buying
  

24   and selling milk, in essence?
  

25      A.  Yes, we -- when we have -- we have a contract with
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 1   customers.  Well, in the Northeast we have about 1800 members.
  

 2   We make just over 3 billion pounds of milk, those members.  I'm
  

 3   responsible for the marketing of that.  A major portion of that
  

 4   milk goes into our own manufacturing plant, but we have major
  

 5   customers out there.  And it's, I have contract responsibility
  

 6   for those customers, as well as the buying milk from, buying
  

 7   milk from other entities.
  

 8      Q.  Okay.  So you presently are involved in negotiating
  

 9   sales of milk, as well as negotiating purchases of milk?
  

10      A.  That's correct.
  

11      Q.  Okay.  Okay.  With that, do you have now some
  

12   additional clarifications and corrections and information to
  

13   provide to Exhibit 70 in follow up to your testimony yesterday?
  

14      A.  Yes.  You are going to cover the formula issue?
  

15      Q.  Yes.  Let's leave the formula issue to the end.  Let's
  

16   cover first, the Federal, basically the Federal Register
  

17   citations and the references to the 2006 and 2007 hearing,
  

18   which ran together and got garbled a bit.
  

19      A.  Did you give a copy --
  

20      Q.  Let me cover that.  We're going to, Dennis is going to
  

21   just walk through pages that have additions or corrections.  I
  

22   have provided a copy to Ms. Elliott, one document that just is
  

23   70 with just the additions and corrections that he's presenting
  

24   this morning for her reference and assistance.  But for
  

25   everybody else, we're going to go through, including myself
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 1   here, we're going to go through just -- Dennis will highlight,
  

 2   will indicate the pages and the place where there is an
  

 3   addition or correction, and we'll take it like that.  Taking
  

 4   the formulas afterwards.
  

 5       JUDGE CLIFTON:  All right.  Good.  So Ms. Elliott, I'm
  

 6   going to rely on you to be monitoring what we're getting from
  

 7   the witness stand.  If there's any variation from the document
  

 8   you have been given, alert me so that we can clarify that.
  

 9       MS. ELLIOTT:  Okay.
  

10       JUDGE CLIFTON:  All right.  Thank you.
  

11   BY MR. BESHORE:
  

12      Q.  Okay.  First page.
  

13      A.  Yes, let's start with page 4.  There is one change on
  

14   page 4.  At the very top, I missed a citation for that quote,
  

15   and that citation would be (75 Fed. Reg. at 33534 (2010))
  

16      Q.  All right.  So that's just an add to the end of the
  

17   quote on the third line.
  

18      A.  That's correct.
  

19      Q.  Page 4.
  

20      A.  Okay.
  

21      Q.  Thank you.
  

22      A.  Skipping to page 8.  Again, there is just one addition.
  

23   And that is at the very bottom on the page, I will cite the
  

24   date for that, and that is 1990.
  

25      Q.  Okay.
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 1      A.  So that's the date for that quote.
  

 2      Q.  Okay.  So we're adding dates to some of the quotes that
  

 3   didn't have dates, or some of the cites that didn't have dates,
  

 4   correct?
  

 5      A.  That's correct.
  

 6       JUDGE CLIFTON:  Now, okay.  So -- all right.  Thank you.
  

 7       MR. SCHAD:  If we're ready, to page 9.  Also one addition.
  

 8   And there is, at the top of the page, a long quote.  I would
  

 9   like to put the date 1995 in that citation.
  

10   BY MR. BESHORE:
  

11      Q.  So the citation there is (60 Fed. Reg. at 7301 (1995))
  

12   for the date.
  

13      A.  Correct.
  

14      Q.  Thank you.
  

15      A.  Now go to page 11, if there are two additions.  At the
  

16   large quote at the top of the page, add the date to the
  

17   citation, 1993.  And to be clear, on the -- in the second full
  

18   paragraph there is an Id. bit citation, and while it may be
  

19   redundant, add 1993 to that as well.
  

20      Q.  Thank you.
  

21      A.  Going to page 14, at the end of the paragraph there's a
  

22   citation.
  

23      Q.  First paragraph at the top?
  

24      A.  Yes, I'm sorry.  At the first paragraph at the top
  

25   there is a citation.  Add 1990 to that citation.
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 1           On page 15 there's a correction.  In the first full
  

 2   paragraph, the sentence reads, "The broad authorization and
  

 3   informal rule making procedures granted in the," strike 1995,
  

 4   and insert 1996.
  

 5      16, there's a bit of writing.  If you go to under Heading B.
  

 6   There is, at the end of the first paragraph, the sentence
  

 7   reads, "the Secretary described the NASS survey," strike the
  

 8   semi-colon and insert, "in the December 2000 tentative decision
  

 9   to the Congressionally," I'll read the whole thing when I'm --
  

10   "mandated Class III and IV price formulas hearing."
  

11           And I'll read that clause, phrase again.  "In the
  

12   December 2000 tentative decision to the Congressionally
  

13   mandated Class III and IV price formulas hearing."
  

14           Okay.  Your Honor.
  

15       JUDGE CLIFTON:  What punctuation now comes?
  

16       MR. SCHAD:  I would also put a semi-colon.
  

17       MR. BESHORE:  A full colon.
  

18       MR. SCHAD:  Also on that page, the citation is incorrect.
  

19   Strike 1999 and insert 2000.
  

20       MR. BESHORE:  Next page.
  

21       MR. SCHAD:  Are we ready, your Honor?
  

22       JUDGE CLIFTON:  We are.
  

23       MR. SCHAD:  Okay.  And on page 17 there are five changes.
  

24           First, the first citation.  Strike 2000 at the end and
  

25   insert 2002.  In the next paragraph, read the first three lines

3279



TRANSCRIPT OF PROCEEDINGS - VOL. XVII

 1   that says, "During the 2006," strike 2006 and insert "February
  

 2   2007."
  

 3           Skipping down to the next large citation towards the
  

 4   middle of the page.  Strike, at the end strike 2006, insert
  

 5   2008.  On the next paragraph, I'll read, it reads, "Another
  

 6   proposal put forward in the 2006," strike 2006, insert
  

 7   "February 2007."
  

 8           And just to be clear, the citation of the quote at the
  

 9   bottom of the page is, may be redundant, should read
  

10   (73 Fed. Reg. at 35328 (2008))
  

11       JUDGE CLIFTON:  Okay.  So are you talking about the very
  

12   last words "Id?"
  

13       MR. SCHAD:  Yes, strike the Id, I mean, I wanted to make
  

14   sure that everyone knew exactly, since the Id. bit referred to
  

15   two different pages, I wanted to know where that quote exactly
  

16   came from.
  

17       JUDGE CLIFTON:  Okay.  So we're adding as the very last
  

18   words on page 17, tell me again?
  

19       MR. SCHAD:  (73 Fed. Reg. at 35328 (2008))
  

20       JUDGE CLIFTON:  Good.
  

21       MR. SCHAD:  Skip to page 19.  Okay.  Go to the last
  

22   paragraph, second line in the last paragraph.  It says, "Final
  

23   decision of the 2006 make allowance hearing," strike "2006 make
  

24   allowance hearing" and insert "2000 Congressionally mandated
  

25   Class III and Class IV price formula hearing."  I'll read that
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 1   again.  "2000 Congressionally mandated Class III and Class IV
  

 2   price formulas hearing."
  

 3           Okay.  Additionally, at the very end of that page
  

 4   there's a citation, add the date 2002 to that citation.
  

 5           There are two on page 20.  At the end of the first
  

 6   paragraph, add 1999 to that citation.  And in the body of the
  

 7   last paragraph on that page there is a citation, add 2002 to
  

 8   that citation.
  

 9       JUDGE CLIFTON:  So is that on page 20, the third line up?
  

10       MR. SCHAD:  Yes.
  

11       JUDGE CLIFTON:  Okay.
  

12       MR. SCHAD:  (67 Fed. Reg. at 67909) add 2002 to the end.
  

13           Skipping now to page 22.  At the very top of the page
  

14   there is a citation quote.  Add 2006 to that citation.
  

15       MR. BESHORE:  It is on the second line.
  

16       MR. SCHAD:  That's correct.  Immediately under there
  

17   there's another citation that reads Id. at 67487.  Again, add
  

18   2006 to that citation.
  

19           Towards the middle of the page there is another large
  

20   quote that has 73 Fed. Reg. at 35324, add 2008 to that
  

21   citation.  2008.
  

22           On page 23, the very top of the page there's an Id,
  

23   there's a citation Id. at --
  

24       MS. ELLIOTT:  You missed one more on page 22.
  

25       JUDGE CLIFTON:  Thank you, Ms. Elliott.
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 1       MR. SCHAD:  And that would be?
  

 2       MS. ELLIOTT:  The 2008 on the second to the last paragraph.
  

 3       MR. SCHAD:  I'm sorry, I missed that one.
  

 4       MR. BESHORE:  Fourth line from the bottom.
  

 5       MR. SCHAD:  Fourth line from the bottom it says "Id. at
  

 6   35325-25) and that should have the date 2008 as well.
  

 7       MR. BESHORE:  2008.
  

 8       MR. SCHAD:  On page 23, again at the top of the page there
  

 9   is, the end of that paragraph says, "Id. at 35326" add the date
  

10   of 2008.  There's a large quote in the, towards the center of
  

11   the page, and at the end of that citation add 1999.
  

12           On page 24 there's one change, and that is if you go
  

13   about a third of the page down, it reads, it reads, "in 2006."
  

14   Okay.  I would like to insert and 2007.
  

15           Okay.  You go now to page 25, there are four changes.
  

16   First, there's a large quote at the top of the page.  Insert
  

17   the date 1999 at the end of that citation.  Go down three
  

18   lines, there's another citation that reads (65 Fed. Reg. at
  

19   76847) add the year 2000 to that citation.
  

20           In the last full paragraph on the next to the last
  

21   line, it reads "The final decision" what I would like to do is
  

22   insert the date 2002 so it reads "the 2002 final decision."
  

23       MR. BESHORE:  Could you stay right there?  Then would you
  

24   add 2002 at the end as the date at the end of the cite?
  

25       MR. SCHAD:  Yes.
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 1       MR. BESHORE:  Thank you.
  

 2       MR. SCHAD:  Also, at the citation (67 Fed. Reg. at 67930)
  

 3   add the date 2002.
  

 4           Going to page 26, at the end of the second paragraph
  

 5   there's a citation, I would want that to read (67 Fed. Reg. at
  

 6   679220) with the date 2002.
  

 7           On the next paragraph it says, "As a result of the
  

 8   testimony from the 2000," I would like that to read, "2007"
  

 9   strike 2000 and insert 2007.
  

10           At the end of that paragraph there's a citation,
  

11   (73 Fed. Reg. at 35326) I would like that to add the date 2008.
  

12           And the next to the last line on that page there's
  

13   another citation starting with that, in that, on that line,
  

14   (Fed. Reg. at 76843) add the year 2000 to that citation.
  

15           On page 27, there are two insertions.  At the end of
  

16   the first full paragraph, insert 2002 to the citation.  And
  

17   towards the second half of that page, towards the top of the
  

18   second half, there's also a quotation with a citation
  

19   (64 Fed. Reg. at 16091) and you should add 1999 to that
  

20   citation.
  

21           On page 28 there's one change.  The very bottom of the
  

22   page, (64 Fed. Reg. at 16108) insert 1999 at the end of that
  

23   citation.
  

24           On page 29 there's one change.  Towards the middle of
  

25   the page there is a citation, (64 Fed. Reg. at 16108) insert
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 1   1999 after that citation.
  

 2           On 30, there are two insertions.  At the end of the
  

 3   first full paragraph, at the end of the first paragraph,
  

 4   (64 Fed. Reg. at 16102) add 1999.  And there is a larger quote
  

 5   in the center of the page that's Id. bit, add 1999 to that
  

 6   citation.
  

 7           On 31 there are a couple changes.  I'm putting, I'd say
  

 8   there's three.  First off, in the first full paragraph, at the
  

 9   end of the line it says additional cost to be 60 cents.  Strike
  

10   that and insert 40 cents.
  

11           At the end of that line it cites page 4909, strike that
  

12   and insert 4908, and add the 1998 to the citation.  So making
  

13   it clear, it should read (63 Fed. Reg. at 4908 (1998))
  

14   BY MR. BESHORE:
  

15      Q.  So in that sentence, Mr. Schad, which begins USDA --
  

16      A.  Yes.
  

17      Q.  Should it be 1998 then, since it was 19 Fed. Reg.
  

18   instead of 1999?
  

19      A.  Yes.  Right.
  

20      Q.  Okay.
  

21      A.  And the citation for the larger quote towards the
  

22   middle of the page, again, to make it clear, it was page 4908,
  

23   in 1998.
  

24      Q.  So that would be 63 Fed. Reg. at 4908?
  

25      A.  Yes.
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 1      Q.  Thank you.
  

 2      A.  Skipping to 33, again, two citation additions.  Towards
  

 3   the end of the first paragraph there's a citation three lines
  

 4   up from the end of that paragraph, it reads Fed. Reg. at 16078,
  

 5   insert 1999.  And just although redundant, just to make it
  

 6   clear, it I had bit at the end of that paragraph also insert
  

 7   1999.
  

 8           34, there are two citations, additions.  In the third
  

 9   line of the first full paragraph there's a citation
  

10   64 Fed. Reg. at 16100, insert 1999 after that.  And at the end
  

11   of that paragraph there is a citation, 67 Fed. Reg. at 67937,
  

12   insert 2002 at the end of that.
  

13           And, okay.  On page 35 there are four changes.  First,
  

14   there's, at the top of the page there is a, the end of a quote,
  

15   reading 67 Fed. Reg. at 67937, insert 2002 after that.
  

16           This one's in the next quote, we had a discussion
  

17   within that quote there is a sentence that says "this
  

18   additional time is intended for California dairy interests.
  

19   The opportunity" and we inserted "to review" reading the quote
  

20   actually the "to" was not there.  So the Secretary's infallible
  

21   in everything but grammar.
  

22       JUDGE CLIFTON:  All right.  Well, that's very good.  So
  

23   somethings even get to the Federal Register with little errors.
  

24       MR. SCHAD:  At the end of that quote.  I guess we should
  

25   strike the "to."
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 1       JUDGE CLIFTON:  Ms. Elliott, can you do that on your record
  

 2   copies?  We had you add the word "to" yesterday on page 35 in
  

 3   then second quoted paragraph, four lines up in that quote we
  

 4   had you add the word "to."
  

 5       MR. BESHORE:  Actually we may not have added it.  We were
  

 6   going to look at it.  Mr. Hill confirmed, he got there first,
  

 7   and confirmed that it's not actually in the Fed. Reg.
  

 8       MS. ELLIOTT:  No, it was never added.
  

 9       JUDGE CLIFTON:  Excellent.  Good.  Well, this is a great
  

10   team.  All right.
  

11       MR. SCHAD:  Never mind.  And at the end of that quote,
  

12   (64 Fed. Reg. at 16044) add 1999.
  

13           And one more at the third line from the bottom, at the
  

14   end of that line it reads "Section 1000A" that should read
  

15   "Section 1000.53(a)" and that is the extent of the --
  

16       MR. BESHORE:  Date and corrections?
  

17       MR. SCHAD:  Yes.
  

18       JUDGE CLIFTON:  And with thanks to those who were helping
  

19   us be alerted that these changes needed to be made.  I'd like
  

20   to single out Mr. English and Ms. Taylor and Mr. Hill.  All of
  

21   that is very helpful.  Thank you.
  

22   BY MR. BESHORE:
  

23      Q.  Okay.  Let's talk about the formulas a bit.  And is
  

24   page 23 in the first place there is a formula in the text of
  

25   70.
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 1      A.  Yes.
  

 2      Q.  Okay.  So are these, are the formulas that you used
  

 3   elsewhere in the exhibit of the record?
  

 4      A.  Yes, at the --
  

 5      Q.  The syntax of the formulas at least?
  

 6      A.  Yes, especially, I made a point to, four times, say the
  

 7   current formula is, and there, also in the record, the record
  

 8   supplied by the Department, Exhibit 9, very first page lists
  

 9   the formulas in the correct syntax.
  

10      Q.  Okay.  So Exhibit 9, Attachment A is titled, Formulas
  

11   for Advanced Prices and Pricing Factors, and on the second, on
  

12   the back page or the second page, the formulas are stated there
  

13   on a USDA AMS Dairy Programs publication, correct?
  

14      A.  That's correct.
  

15      Q.  And are the formulas on Exhibit 9, in terms of a
  

16   structure of them, the same formulas that you have used in your
  

17   testimony, Exhibit 70?
  

18      A.  Yes, that is especially speaking to, I tried to trace,
  

19   get changes in make allowances and changes in yields over the
  

20   hearings, but specifically, when the, at the end I made a point
  

21   to say the current formula is, and that would be the same as
  

22   that which is on Exhibit 9.
  

23      Q.  Okay.  So looking at page 23, the first time you have
  

24   an equation, for example, protein price, the numbers you used
  

25   there are not the same numbers in the formula on Exhibit 9?
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 1      A.  That's correct.
  

 2      Q.  Because it was an earlier generation, if you will, of
  

 3   data that you were discussing here?
  

 4      A.  Yes.
  

 5      Q.  But the structure of the formula, including the number
  

 6   of parens, which the befuddled me yesterday, is correct in your
  

 7   text?
  

 8      A.  I believe so.
  

 9      Q.  Okay.
  

10          Your Honor, what I would, I'm going to -- not sure what
  

11   the best way to do this is, I would just propose to have the
  

12   formulas as in Exhibit 70 be part of the record when that
  

13   exhibit is presumably admitted into the record, and not ask
  

14   Mr. Schad to recite them further in a way that is not going to
  

15   help clarify it, I don't think.  That's my suggestion.
  

16       JUDGE CLIFTON:  All right.  Mr. Schad, focusing on the
  

17   formula that is shown in the top one third of page 23, are you
  

18   satisfied that what you show here as a mathematical formula, is
  

19   accurate?
  

20       MR. SCHAD:  Yes.
  

21       JUDGE CLIFTON:  All right.  Then I would instruct the court
  

22   reporter to show today in today's transcript, to show the
  

23   formula on page 23 as you can find it in Exhibit 70 without
  

24   Mr. Schad reading it into the record at this time.  All right.
  

25   We can go on then.
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 1   Protein price = ((NASS cheese survey price - 0.1702) x 1.405) +
  

 2   ((((NASS cheese survey price - 0.1702) x 1.582) - butterfat
  

 3   price) x 1.28)
  

 4       MR. BESHORE:  Okay.  So there are, on page 24, then, two
  

 5   further appearances of the protein formula, protein price
  

 6   formula, as it evolved.  And I would ask that the same
  

 7   treatment be provided, that those formulas be handled in the
  

 8   same way, your Honor.
  

 9           And can you confirm that those are accurate as depicted
  

10   on Exhibit 70, to the best of your knowledge, Mr. Schad?
  

11       MR. SCHAD:  Yes.
  

12       MS. ELLIOTT:  On the second formula, there seems to be a
  

13   typo.
  

14       MR. BESHORE:  Yeah, did we correct -- we didn't, okay.
  

15       MS. ELLIOTT:  Nothing was done with it.
  

16       MR. BESHORE:  It's marked on mine, but we may not have
  

17   corrected it.  There is a typo in the second one, the one dot
  

18   is repeated.
  

19       MR. SCHAD:  Yes.  We spoke about that yesterday, I believe.
  

20       MS. ELLIOT:  We didn't correct it.
  

21       MR. BESHORE:  With that correction, is that formula
  

22   accurate to the best of your knowledge, Mr. Schad.
  

23       MR. SCHAD:  Yes, delete the one dot on the -- it should not
  

24   read "1.1.383" it should just read "1.383."
  

25       MR. BESHORE:  Thank you, Ms. Elliott.
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 1       JUDGE CLIFTON:  All right.  Then I'm going to instruct the
  

 2   court reporter to show now, the two formulas that are found on
  

 3   page 24 of Exhibit 70, in the transcript as you will find them
  

 4   on page 24 without Mr. Schad having to read them into the
  

 5   record.
  

 6           The first quote is within the top one-third of the
  

 7   page, excuse me, I don't mean quote, formula, the first formula
  

 8   is within the top one-third of the page, and I believe we
  

 9   already made the change yesterday where the word (67 Fed. Red)
  

10   appears, I think we already made that Fed. Reg.
  

11       MS. ELLIOT:  We did not.
  

12       JUDGE CLIFTON:  We did not?  I think we should correct the
  

13   red to Reg, by striking the D and inserting the G in that first
  

14   formula.  Are you in agreement, Mr. Schad?
  

15       MR. SCHAD:  I am, thank you.
  

16       JUDGE CLIFTON:  All right.  So, with that change, the court
  

17   reporter may duplicate that formula.
  

18           And with regard to the second formula, which is found
  

19   in roughly the beginning of the bottom half of page 24, the
  

20   court reporter may duplicate that formula, except that we have
  

21   corrected it in the top line of that formula.  And that formula
  

22   begins with the word, words, "protein price equals," and in the
  

23   top line where the number can be found "1.1.383," that should
  

24   instead be shown as "1.383."
  

25   Okay.  I'm ready.
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 1   Protein price = ((NASS cheese survey price - 0.165) x1.383) +
  

 2   (((((NASS cheese survey price - 0.165) x 1.572)- butterfat
  

 3   price x .9)) x 1.17)
  

 4           (67 Fed. Reg. 67930 (2002))
  

 5   Protein price = ((NDPSR cheese survey price - $0.2003) x 1.383)
  

 6   + (((((NDPSR cheese survey price - $0.2003) x 1.572) -
  

 7   butterfat price x.  9)) x 1.17)
  

 8       MR. BESHORE:  Okay.  Now I am not absolutely certain how
  

 9   the remaining formulas, which are simpler in structure to the
  

10   protein price formula, whether they were read into the record
  

11   in your testimony yesterday.  And if they were, I think they
  

12   probably were, I think they are probably self-explanatory.  You
  

13   don't need to do anything further with them.  There's a whey
  

14   price formula, two whey price, other solids formulas on page
  

15   25, and then, you know, a number of butter, nonfat dry milk
  

16   formulas on pages 26 and 27.  I don't think we need to do
  

17   anything further with those.
  

18       MR. SCHAD:  I agree with you.
  

19       MR. BESHORE:  Thank you, Mr. Schad.
  

20       JUDGE CLIFTON:  I don't know, I think for clarification it
  

21   would be good to capture the snapshot of those in the
  

22   transcript.  Because I thought it was so helpful when Mr. Schad
  

23   would read his formulas, because, for example, if he knew
  

24   something was a make allowance factor, he would say that.  That
  

25   doesn't show in the formula.  But I would still like the very
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 1   crisp snapshot of what we see.  So I'm going to ask the court
  

 2   reporter to put into the transcript what you see at the bottom
  

 3   of page 25 of Exhibit 70, it's just two lines, and the lines
  

 4   start "as a result of."  And I'd just like to you put that in
  

 5   the transcript as you find it there, bottom of page 25 of
  

 6   Exhibit 70.
  

 7   As a result of the 2006 Make Allowance Hearing, the current
  

 8   Other Solids formula is:
  

 9   Other Solids Price = (NDPSR whey price - $0.1991) x 1.03
  

10       MR. BESHORE:  Your Honor, if I might, there's also the
  

11   sentence immediately before the "as a result of" sentence has
  

12   within it -- the sentence that begins before the "as a result
  

13   of" sentence has within it the a formula also.
  

14       MR. SCHAD:  Yes, but so the record's clear that the one
  

15   that you are referring to is the former and not the current.
  

16       MR. BESHORE:  Correct.
  

17       MR. SCHAD:  The Judge instructed the current, you are
  

18   coming behind with a former, just so the record's clear.
  

19       MR. BESHORE:  It was a 2002 formula as stated --
  

20       MR. SCHAD:  Correct.
  

21       MR. BESHORE:  -- in the testimony.
  

22       JUDGE CLIFTON:  All right.  So I'm going to ask that the
  

23   court reporter also show the formula that is also at the bottom
  

24   of page 25, and it begins four lines up from the bottom of the
  

25   page, and that line now reads, because we have just made an
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 1   insert to it, "The 2002 final decision Other Solids formula
  

 2   was" -- and I would like the transcript to show the snapshot of
  

 3   what the court reporter will find on page 25 in the transcript.
  

 4   And so that will now show -- I would like, Ms. Elliott, to make
  

 5   sure that the court reporter gets a copy of this exhibit with
  

 6   these changes that we made today, so that when she goes to type
  

 7   this, the changes that are here that we just put there, will be
  

 8   also in the transcript.  Okay.
  

 9   The 2002 Final Decision Other Solids formula was
  

10   (NASS Whey Price - $0.150) x 1.03
  

11   (67 Fed. Reg. at 67930)(2002))
  

12           Okay.  All right.  Then, we're ready for the next one,
  

13   Mr. Beshore.
  

14       MR. BESHORE:  Okay.  So on page 26, I note five instances
  

15   where, four instances of butter or butterfat price formulas in
  

16   the discussion subtopic "G:  Product Yields Butter," which is
  

17   the top two-thirds of that page.  And I would propose that
  

18   those butter and butterfat price formulas be handled in the
  

19   similar fashion to the manner in which the formulas on the
  

20   prior page have been handled.
  

21       JUDGE CLIFTON:  Good, so the way I'm going to instruct
  

22   this, and this also has some inserts from today that I want to
  

23   show if they are part of the formulas, there is a section on
  

24   page 26 of Exhibit 70 that's entitled "G:  Product Yields:
  

25   Butter."  I would like the court reporter to capture each of
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 1   the formulas as they are found in that section in the
  

 2   transcript.  And in that section alone, with regard to butter,
  

 3   there are one, two, three, four formulas that will be found.
  

 4   And with regard to the fourth one I want the court reporter to
  

 5   include these words, "The current Federal Order butterfat price
  

 6   formula is:"  And then the formula.
  

 7   (NASS Grade AA Butter Price - $0.114)/0.82
  

 8   (NASS Grade AA Butter Price - $0.115) x 1.20
  

 9           (67 Fed. Reg. at 67920)(2002))
  

10   (NASS Grade AA Butter Price - $0.1715) x 1.211
  

11           (73 Fed. Reg.  at 35326)(2008))
  

12   The current Federal Order butterfat price formula is:
  

13   (Butterfat Price = (NDPSR butter price - $0.1715) x 1.211
  

14           Then, still on that page 26, the next section is
  

15   entitled, "H:  Product Yields:  Nonfat Dry Milk," and I would
  

16   like the court reporter to capture that formula.
  

17   (NASS Nonfat Dry Milk Price - $0.137)/1.02
  

18           All right.  Mr. Beshore, ready for the next one.
  

19       MR. BESHORE:  If I might then, the nonfat, the discussion
  

20   of Product Yields:  Nonfat Dry Milk continues to page 27, and
  

21   at the top the page there are two additional formulas in that
  

22   testimony that I would request be handled in the same manner.
  

23       JUDGE CLIFTON:  I agree.  And with regard to the last
  

24   formula in that section, I would like the court reporter to
  

25   include the language just above it which says, "the current
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 1   nonfat milk solids price is:"
  

 2    (NASS Nonfat Dry Milk Price - $0.14) x .99
  

 3           (67 Fed. Reg. at 67924)(2002))
  

 4   The current nonfat milk solids price is:
  

 5   Nonfat Milk Solids = (NDPSR Nonfat Dry Milk Price - $0.1678) x
  

 6   .99
  

 7       MR. BESHORE:  Just one final wrap up among, on the
  

 8   formulas, just to confirm, all of those formulas are shown in
  

 9   their structure and many of them, the final ones in the same
  

10   numbers on Exhibit 9, second page, which is the AMS
  

11   publication, correct?
  

12       MR. SCHAD:  That's correct.
  

13       MR. BESHORE:  With that, I have no further questions for
  

14   Mr. Schad, or additions or corrections to Exhibit 70, your
  

15   Honor.
  

16       JUDGE CLIFTON:  Well, Mr. Schad, I'm delighted that all
  

17   those formulas survived intact.  Mr. English?
  

18       MR. ENGLISH:  Your Honor, I did not, in any way, shape, or
  

19   form want to interrupt that.  But I would be remiss if I didn't
  

20   at least raise my legal conclusion objection as to the inserted
  

21   language on 16 and 19, referring to 2000 Congressionally
  

22   mandated Class III and IV hearing.  But I did not want to
  

23   interrupt any of that flow.
  

24       MR. BESHORE:  I was shocked I didn't hear it before.
  

25       JUDGE CLIFTON:  But you know, in my brain, I heard the
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 1   objection.
  

 2       MR. BESHORE:  The only thing I would note is, those are the
  

 3   words the Secretary used in the Federal Register.
  

 4       MR. ENGLISH:  And that's fine, but, anyway -- so --
  

 5       JUDGE CLIFTON:  Right.  And as we all know, the Secretary
  

 6   can, in fact, interpret Congressional mandates, so that's good.
  

 7           All right.  Who else would like to ask any follow up
  

 8   questions of Mr. Schad?  And I would open it also, not just
  

 9   these technical corrections we've made, but if you thought of
  

10   something else that is important that this witness knows about
  

11   that you would like to ask him while we have this chance.
  

12           I thought of one.  Mr. Schad, I want you to assume
  

13   that, this is a hypothetical assumption, I don't know whether
  

14   the evidence will bear this out -- but assume that the majority
  

15   of California dairy farmers are losing money in producing milk.
  

16       MR. SCHAD:  Okay.
  

17       JUDGE CLIFTON:  Assume that some of them are losing as much
  

18   as $4 a hundredweight, and that that's been going on for a few
  

19   years.  If that were true, what else would you need to know to
  

20   determine whether there's something other than orderly
  

21   marketing present in the environment they operate in?
  

22        MR. SCHAD:  Well, if, when you say they are losing $4 a
  

23   hundredweight, I read that to be the margin between price and
  

24   cost.  And so, you know, you would look at the, you know,
  

25   whatever remedies that the government has relative to price of
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 1   the dairy farmers' product, milk, and you would look at the,
  

 2   you would want to look at their cost structure.
  

 3       JUDGE CLIFTON:  So the government could do something?
  

 4       MR. SCHAD:  That's why we are here relative to having
  

 5   California join a Federal Order.  And our proposal would have
  

 6   California's class prices be the same as the rest of the
  

 7   Federal Order system, that if a large percentage of the milk is
  

 8   pooled, of the nation is pooled under the Federal Order system,
  

 9   and which I believe the evidence has showed is the Federal
  

10   Order prices are higher than the California prices.
  

11       JUDGE CLIFTON:  And the Federal government may not be able
  

12   to address all of the issues.
  

13       MR. SCHAD:  If they -- and again, if the question is
  

14   margin, the answer is yes.
  

15       JUDGE CLIFTON:  All right.  Do you have anything to add to
  

16   that that you think is important for the Secretary to consider
  

17   in determining whether we have an orderly situation with milk
  

18   marketing in California at present?
  

19       MR. SCHAD:  No, I believe my testimony and my
  

20   cross-examination has fulfilled that requirement.
  

21       JUDGE CLIFTON:  Does anyone have any other questions for
  

22   Mr. Schad?  All right.  There are none.  You may step down.
  

23   Thank you so much.
  

24           Let's take a break before we start Mr. Hollon's
  

25   testimony.  He can come to the witness stand and put his things
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 1   down, but let's take a break.  It's 10:05.  Please be back and
  

 2   ready to go at 10:20.
  

 3       (Whereupon, a break was taken.)
  

 4       JUDGE CLIFTON:  We're back on record at 10:26.
  

 5           Mr. Beshore?
  

 6       MR. BESHORE:  Yes, thank you, your Honor.  Marvin Beshore.
  

 7           Before I ask that Mr. Hollon's exhibits be marked, I
  

 8   would like to renew my request that Mr. Schad's Exhibits 70 and
  

 9   71 be received.
  

10       JUDGE CLIFTON:  Is there any objection to the admission
  

11   into evidence of Exhibit 70?  There is none.  Exhibit 70 is
  

12   admitted into evidence.
  

13            (Thereafter, Exhibit Number 70 was
  

14            received into evidence.)
  

15       JUDGE CLIFTON:  Is there any objection to the admission
  

16   into evidence of Exhibit 71?  There is none.  Exhibit 71 is
  

17   admitted into evidence.
  

18           (Thereafter, Exhibit Number 71 was
  

19           received into evidence.)
  

20       MR. BESHORE:  Thank you.  Now, I would like to ask that
  

21   three exhibits be marked as next consecutive appropriate
  

22   numbers.  The first being the testimony of Mr. Hollon which is
  

23   a 21-page document, we'd ask that that be marked as 72.
  

24       MS. ELLIOTT:  72.
  

25       MR. BESHORE:  Thank you.
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 1            (Thereafter, Exhibit Number 72 was marked
  

 2            for identification.)
  

 3       MR. BESHORE:  I would secondly ask that a document
  

 4   identified or titled in the first page as Exhibits of
  

 5   Elvin Hollon (Third Statement) In Support of Proposal 1, with a
  

 6   cover of which shows a listing of Tables 7.A through 7.X, ask
  

 7   that that be marked as Exhibit 73.
  

 8            (Thereafter, Exhibit Number 73 was marked
  

 9            for identification.)
  

10       MR. BESHORE:  And finally, a two-page, oversized, color
  

11   document, California Ranch-to-Plant Hauling, by Area,
  

12   April 2013-2014.  I would ask that that be marked as
  

13   Exhibit 74.
  

14            (Thereafter, Exhibit Number 74 was marked
  

15            for identification.)
  

16       JUDGE CLIFTON:  Very good.  It shall be done as you have
  

17   requested, Mr. Beshore.  I have marked mine accordingly.
  

18   Exhibit 72 is Mr. Hollon's third statement; Exhibit 73 are the
  

19   exhibits in support of that; and Exhibit 74 is the, what is
  

20   this, is this a --
  

21       MR. BESHORE:  It is actually a CDFA document that we
  

22   printed from the CDFA website, and obviously, it is quite heavy
  

23   set of data.  But it involves ranch-to-plant hauling costs.
  

24       JUDGE CLIFTON:  Very good.
  

25       MR. BESHORE:  Cost data.
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 1       JUDGE CLIFTON:  Good.  We're happy to have that.  We're
  

 2   happy to have all of it, but especially something like this
  

 3   that's been pulled together for us in this format, Exhibit 74.
  

 4           Mr. Hollon, you remain sworn.  Would you again state
  

 5   your name and spell it?
  

 6       MR. HOLLON:  Elvin, E-L-V-I-N, Hollon, H-O-L-L-O-N.
  

 7       JUDGE CLIFTON:  Mr. Beshore, you may proceed.
  

 8       MR. BESHORE:  Thank you.
  

 9                       DIRECT EXAMINATION
  

10   BY MR. BESHORE:
  

11      Q.  Mr. Hollon, would you now proceed to present your
  

12   testimony, which is in Exhibit 72, the narrative.  And when it
  

13   is appropriate to deviate from the text in 72 to go to one of
  

14   your tables and discuss them, discuss the tables separately,
  

15   just do that on your own motion, if you would, please.
  

16      A.  Thank you.
  

17   I.  Background
  

18       A key component of our proposal for a California Federal
  

19   Order is the inclusion of a transportation credit system to
  

20   assist in moving milk from the most dense production locations
  

21   distant from the added value fluid use plants.  The
  

22   transportation credit system we propose is necessary for a
  

23   California FMMO to cause Federal Order Class I differential
  

24   structure, standing alone is not adequate to accomplish this
  

25   goal.  Our proposal would further the goal by providing a
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 1   credit to handlers to offset the increased transportation costs
  

 2   required to move milk.  Since all producers share in the higher
  

 3   value uses through the market-wide pooling process, it is
  

 4   reasonable that through pooling, all producers will share a
  

 5   portion of the responsibility for supplying and balancing that
  

 6   segment of the market.
  

 7           This testimony will examine the market conditions that
  

 8   compel the conclusion that a transportation system is
  

 9   necessary --
  

10      Q.  Transportation credit system?
  

11      A.  Transportation credit system is necessary --
  

12      Q.  Thank you.
  

13      A.  -- describe the current California Department of
  

14   Agriculture (CDFA) transportation allowance, compare hauling
  

15   costs with the FMMO differential, and describe the details of
  

16   the construction and operation of the transportation credit
  

17   system we propose.
  

18   II. Market Description
  

19       A brief description of the market strongly supports the
  

20   point that an intra-market transportation system is necessary
  

21   for a California Federal Milk Marketing Order (FMMO).
  

22   According to preliminary 2014 census data, California is the
  

23   most populous state in the United States, its 38.8 million
  

24   residents accounting for 12.2 percent of the 2014 total US
  

25   population of 318.9 million persons (Cooperatives Table 7.A
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 1   Annual Estimate of Population for the United States: April 1,
  

 2   2010 to July 1, 2014.)
  

 3      Q.  Mr. Hollon, if I could just interrupt, just to make
  

 4   things easier, I think we have been given leave to not include
  

 5   punctuation when you are reading from the, such as
  

 6   parentheticals and colons and such, so you can avoid that or
  

 7   you can be free to not feel compelled to do that as you go
  

 8   along.
  

 9      A.  Very good.
  

10          The United States Department of Agriculture's February
  

11   2015 Milk Production report, the annual summary issue, shows
  

12   that California is also the largest milk producing state with
  

13   2014 milk production of 42.3 billion pounds produced for 20.6
  

14   percent of the total US  production of 206 billion pounds.  A
  

15   position that has held for many years.
  

16       JUDGE CLIFTON:  I'm not sure that means exactly the same as
  

17   what you wrote.  Would you read that again, please?
  

18       MR. HOLLON:  California is also the largest milk producing
  

19   state with 2014 milk production of 42.3 billion pounds
  

20   produced, or 20.6 percent of the total US production of
  

21   206 billion pounds.
  

22       JUDGE CLIFTON:  All right.  So I guess it does mean the
  

23   same, whether you say U.S. total production or total U.S.
  

24   production.  Okay.  Go ahead.
  

25       MR. HOLLON:  A position it has held for many years.
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 1   (Cooperatives Table 7.B -U.S. Milk Production by State 2014.)
  

 2           Tables 7.A and 7.B are simply population tables, point
  

 3   out California's population amount, and compare to total U.S.
  

 4   population, those are Census Bureau documents.
  

 5           Table 7.B is taken from the National Agricultural
  

 6   Statistics Service Milk Production Report, published monthly,
  

 7   and the February report is an annual summary of the prior year.
  

 8   So the 2015 report would have listed these amounts of milk
  

 9   production by state, and California's the largest state in
  

10   terms of producing milk.
  

11           Within the state, population is heavily slanted towards
  

12   the coastal counties and aggregated mostly in the southern
  

13   portion of the state.  Cooperatives Table 7.C (California
  

14   Population Estimates by County 2014) and Cooperatives Table
  

15   7.D (California's Population by County and Principal City
  

16   2014), demonstrate that of California's 58 counties, 76 percent
  

17   of the population resides in twelve of them -- encompassing
  

18   most of the major urban areas.  26.2 percent of the population
  

19   lives in Los Angeles County; 47.9 percent live in what would
  

20   generally be considered the Los Angeles Metropolitan Area, in
  

21   the counties of Los Angeles, Orange, Riverside, San Bernardino,
  

22   and Ventura.  16 percent of the population lives in the general
  

23   San Francisco Metro Area, in the counties of San Mateo, San
  

24   Francisco, Contra Costa, Alameda, and Santa Clara.  The
  

25   San Diego Metropolitan Area (San Diego County) accounts for 8.3
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 1   percent of the population; and the Sacramento Metropolitan Area
  

 2   (Sacramento County) accounts for 3.8 percent.
  

 3           Turning back to the list of, or to the table set.
  

 4   Table 7.C is California population estimates by county, 2014.
  

 5   And the counties are sorted from population, low being Alpine
  

 6   County, to high being Los Angeles County.
  

 7           Table 7.D takes the largest population counties, taken
  

 8   from the population table, sorts them by rank, assigns a
  

 9   principal city, and so that would be over to the right of the
  

10   page.  So, for example, San Mateo County, principal city
  

11   assigned there is San Francisco.  San Francisco County,
  

12   principal city would be San Francisco.
  

13      Q.  Would you go back, the principal city in San Mateo?
  

14      A.  Would be San Francisco.
  

15      Q.  Are you sure it's San Mateo County, now.  Okay.  Thank
  

16   you.  I misread it.  You were right.
  

17      A.  And the aggregation all the way to the right, then,
  

18   aggregates those various counties and cities to give some
  

19   indication of where the largest amount of population is.  So
  

20   Los Angeles County would account for 47.9 percent using this
  

21   method of aggregating.  San Diego County, 8.3; San Francisco
  

22   County, 16; Sacramento, or city not county, Sacramento 3.8.
  

23   And these four metropolitan areas aggregated by county, would
  

24   account for 76 percent of the state's population.
  

25           And map 7.E takes this data and then graphically
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 1   depicts it so the areas in blue are these large counties and
  

 2   metropolitan areas, and the darker the blue, the larger the
  

 3   population.
  

 4           Returning to the statement.  The population
  

 5   distribution is depicted graphically in Cooperatives map 7.E
  

 6   (California Population by County, Census Bureau, 2014).
  

 7   The above designated large population counties are depicted by
  

 8   the shades of blue and concentrated around the Los Angeles, San
  

 9   Francisco, San Diego, and Sacramento metropolitan areas.
  

10           The milk shed areas in California are generally some
  

11   distance from the population centers.  Cooperatives Table 7.F
  

12   (California Total Milk Production: 1995, 2000, 2005, 2014)
  

13   details data provided by the California Department of Food and
  

14   Agriculture (CDFA) on California county milk production for
  

15   selected years from 1995 to 2014.  Notably, total production is
  

16   increased 67 percent over the 19-year span.  Additionally, milk
  

17   production has about become more concentrated.  In 1995, the
  

18   top five milk production counties were Tulare, San Bernardino,
  

19   Merced, Stanislaus, and Riverside, producing 66 percent of the
  

20   state's total.  In recent years, the urbanization of
  

21   San Bernardino and Riverside counties has dropped them out of
  

22   the list entirely, now ranking them ninth and tenth and
  

23   producing 5 percent of the state's total, instead of 22.3
  

24   percent.
  

25           The new top five counties producing 72.8 percent of the
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 1   state's milk production are made up of Tulare, Merced,
  

 2   Stanislaus, Kings, and Kern counties.  Interestingly enough, if
  

 3   these were the only counties in the state producing milk,
  

 4   California would still be the largest milk-producing state in
  

 5   the country.  Cooperatives Map 7.G (California Milk Production
  

 6   by County, CDFA, 2014) plots the milk production by county from
  

 7   Cooperatives Table 7.F and demonstrates graphically the
  

 8   concentration of production.  Cooperatives Table Map 7.H
  

 9   (California Milk Production and Population, 2014) combines the
  

10   population and production data.  Population density is noted by
  

11   red dots and demonstrates the high population concentrations on
  

12   the coastal counties, while production density, noted by solid
  

13   color shading, is focused most in the central regions of the
  

14   state.  Clearly milk is more concentrated in areas where people
  

15   are not.
  

16           So again looking to the tables and going to Table 7.F,
  

17   that is a listing of county milk production taken from CDFA
  

18   records, and was used to point out that there had been shifts
  

19   in some of the production areas over time comparing 1995 to
  

20   2014.
  

21           Going to map 7.G demonstrates milk production by county
  

22   taken from that table.  And again, blue indicates more milk
  

23   production and dark blue indicates the most milk production,
  

24   and several metropolitan areas are demonstrated by yellow
  

25   circles with a line attached to cities, and there's generally
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 1   not very much overlap between blue counties and yellow cities.
  

 2           Map 7.H further details this by the addition of the red
  

 3   dots which indicate population in one thousand resident
  

 4   numbers.
  

 5      Q.  Is that ten thousand?
  

 6      A.  Ten thousand resident numbers.
  

 7      Q.  Thank you.
  

 8      A.  And the population indicators in an overlaid over the
  

 9   cities and the counties of milk production, and again, the
  

10   cluster of red are generally not located in the darkest of the
  

11   blue states.
  

12      Q.  Counties?
  

13      A.  Counties.  Sorry, counties.  Moving back to the
  

14   testimony.  Bottom of page 3.
  

15           A listing of plants and the products they produce is
  

16   maintained and published by CDFA.  Cooperatives Table 7.J.1 and
  

17   2 (CDFA Listed Plants with FMMO Class I & Class II use) were
  

18   taken from the 2015 listing.  Additionally, Cooperatives Map
  

19   7.I (California Class I Plants and Milk Production by County,
  

20   CDFA, 2015), using the same milk production grid, plots the
  

21   state's higher use value Class I plants.  The table depicts
  

22   plants understood to be primarily California State Order Class
  

23   1 fluid milk processing plants, and those that are CSO
  

24   Class 2/3, primarily soft manufactured and frozen products, but
  

25   not cheese and whey, or butter and powder processing
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 1   facilities.  Note that for this purpose, all the plants we can
  

 2   determine having CSO Class 2 and 3 definitions, are noted as
  

 3   Class 2 operations.  Of the 82 plants on this list, 35 plants
  

 4   are FMMO Class I plants, and 47 are FMMO Class II plants.  Of
  

 5   the Class I plants, 23 are in the high population zones we have
  

 6   outlined.  Of the 47 Class II plants, 26 of them are in the
  

 7   high population zones.  The California State Order listing is
  

 8   located at  --
  

 9   http://www.cdfa.ca.gov/ahfss/Milk_and_Dairy_Food_Safety/index.
  

10   html#Plants
  

11      Q.  Without going through and reading that long URL, I
  

12   think we can just have it, hopefully we can have it just copied
  

13   into the transcript as if read in the manner it's typed on?
  

14   Page 4 of Exhibit 72.
  

15       JUDGE CLIFTON:  I agree, Mr. Beshore, I still call those
  

16   forward slashes, but at any rate, it's easier just to see the
  

17   picture of it.  So I would ask that the court reporter, when
  

18   typing this part of the transcript, go to Exhibit 72, page 4,
  

19   top one-third, and type what is shown in this exhibit as if it
  

20   had been read into the transcript.
  

21       MR. BESHORE:  Thank you.
  

22       MR. HOLLON:  Continuing from the testimony.
  

23           Cooperatives Map 7.I visually depicts that the majority
  

24   of the higher use Class I use plants --
  

25       MR. BESHORE:  Could you start that sentence again?  Sorry
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 1   to interrupt you, Mr. Hollon, but you missed a word.
  

 2       MR. HOLLON:  Cooperatives Map 7.I visually depicts that the
  

 3   majority of the higher value Class I use plants are in the
  

 4   metropolitan areas where the population density is the
  

 5   greatest.  Cooperatives Map 7.K (California Class II Plants and
  

 6   Milk Production by County, CDFA, 2015) with data from the same
  

 7   listing, plots Class II operations and the conclusion is the
  

 8   same.  Clearly Class I and II plants are generally located in
  

 9   areas closer to population centers than the concentration of
  

10   milk production.
  

11           Looking at map 7.I, we have now, then, the same state
  

12   map with the same milk production densities marked blue, means
  

13   more milk, dark blue means the most milk, the red stars
  

14   indicate what we could best identify as fluid milk processing
  

15   with Class I plants, and while there are a few red stars in the
  

16   high production areas, most of them are clustered in the high
  

17   population centers.  The list of those plants and the way that
  

18   we chose to designate them are Tables 7.J.1.  And Table 1 is
  

19   the listing of Class I plants by residential.  Column P of that
  

20   table marks them, and those would all be plants that have an X
  

21   in Column F indicating fluid milk.  And then they were mapped
  

22   according to their county.
  

23           Table 2, where in Column P everything is labeled with a
  

24   2, were the plants that we could best identify as Class 2,
  

25   California, CDFA Class 2 and 3 plants, and we identified these
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 1   then as the equivalent of Federal Order Class II plants, and
  

 2   their map according to the city and county where they are
  

 3   located at.  And that is map 7.K.
  

 4   BY MR. BESHORE:
  

 5      Q.  So when you referred just a moment ago to Table 2, you
  

 6   were referencing table 7.J.2, correct?
  

 7      A.  Correct.
  

 8      Q.  Thank you.
  

 9       JUDGE CLIFTON:  Before you start to read again, tell us
  

10   where you are in the testimony, Mr. Hollon.
  

11       MR. HOLLON:  Page 4.
  

12   III. Description of the Existing California Department of Food
  

13        and Agriculture Transportation Allowance System
  

14        CDFA has operated a system of transportation allowances
  

15   since 1983.  The system offsets a portion of the transport cost
  

16   form moving milk to designated plants located within designated
  

17   areas and meets certain class usage definitions.  Allowances
  

18   are established by CDFA and are based on milk movements between
  

19   designated supply points to designated sales points.  The
  

20   resulting rates are paid out of the producer milk pool.
  

21           As noted in the CDFA witness's statement, the locations
  

22   for which the CDFA system provides an allowance does not
  

23   include supplies from every county in the state, nor deliveries
  

24   to every CSO Class 1, 2, or 3 plant.  Deliveries to plants
  

25   located within the largest milk supply regions, generally the
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 1   same regions we noted above, are not afforded an offsetting
  

 2   payment because those locations are able to acquire a milk
  

 3   supply at a lower transport cost.  Conversely, deliveries to
  

 4   plants more distant to the largest milk supply regions are able
  

 5   to equalize the transportation component of their procurement
  

 6   costs by the use of the transportation allowance.
  

 7   IV. Comparison Haul Costs versus Federal Order Differential
  

 8       CDFA publishes summary statistics with the transportation
  

 9   allowance program.
  

10   (http://cdfa.ca.gov/dairy/uploader/docs/Haul%20Exhibit%20-
  

11   %20RP%20Area%20April%202013_Oct%202014.pdf)
  

12           How do you want to handle this?
  

13      Q.  Website URL to be inserted, if we might, please, your
  

14   Honor.
  

15       JUDGE CLIFTON:  I agree.  This website does not even fit on
  

16   one line, so we definitely don't want to read that into the
  

17   record, so --
  

18       MR. HOLLON:  And it has lots of backslashes.
  

19       JUDGE CLIFTON:  It does, or forward slashes.  We would,
  

20   therefore, like the court reporter to go to Exhibit 72, page 5,
  

21   and just shortly after the heading "IV. Comparison Haul Costs
  

22   versus Federal Order Differential" we would like the court
  

23   reporter to capture the website that is shown there just as if
  

24   it had been accurately read into the transcript.
  

25       MR. HOLLON:  For this section I want to speak to the tables
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 1   a little bit ahead of this, of the testimony, and then come
  

 2   back again after reading the testimony.
  

 3           So Cooperatives Table 7.M.1 & 2 (California
  

 4   Ranch-to-Plant Hauling, by Area, April 2013 - October 2014).
  

 5   This is the multi-color table that you have in your packet.
  

 6   BY MR. BESHORE:
  

 7      Q.  Which is also identified -- sorry to interrupt you,
  

 8   Mr. Hollon -- this is also identified as Exhibit 74, a more
  

 9   readable version of it.  Am I correct?
  

10      A.  You are correct.
  

11      Q.  Okay.  Thank you.
  

12      A.  So this is a regularly published recap of hauling
  

13   information.  I cannot remember if Mr. Shippelhoute included
  

14   one of these in his exhibits, but he certainly referred to it.
  

15   And this data is collected from all parties in the state.  It
  

16   represents transportation transactions across all classes, not
  

17   just one California Class 1 or 2 or 3, and it is an immense
  

18   amount of detail.  It designates from points, but I would
  

19   emphasize those from points are not a farm, they are a
  

20   geographic area.  And it designates two points for delivery
  

21   points, and those delivery points are not necessarily a plant,
  

22   they are a geographic area.
  

23           And the data sums by the delivery, the supply points
  

24   and the delivery points, some approximate number of loads,
  

25   pounds shipped, a mileage range low to high, an average miles,
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 1   and then a rate.  And this information is furnished by
  

 2   cooperatives, by handlers who direct hauling, and is collected
  

 3   in the same manner as we supply data for our own cost equation.
  

 4   I'll be making several references to some of the data that's in
  

 5   the October 2014 column in just a few minutes.
  

 6      Q.  So on Exhibit 74, October '14, there are actually four
  

 7   months of data in the October 2014, or the set of columns to
  

 8   the right of the exhibit; is that correct?
  

 9      A.  That's correct.  This information is published
  

10   quarterly, so the next time it's published, April 2013 will
  

11   drop off and April 2015 will be added.
  

12      Q.  Thank you.
  

13      A.  Back to the handout.
  

14          Cooperatives Table 7.N (CDFA Haul Regions) and these
  

15   have been established for some time.  I was not a part of their
  

16   establishment, so I can't tell you exactly the reasons or the
  

17   boundaries, but these have been in place for sometime, and so
  

18   any of the descriptive data and the cost data that's on the
  

19   large page statement, when it indicates, I'll give you an
  

20   example, in the upper left of the table that says from Chino
  

21   Area 1, and delivered to, and there's five different
  

22   possibilities; Chino Area 1, Los Angeles Area 3; San Diego Area
  

23   4, South San Joaquin Valley Areas 7, 8, 9, or north San Joaquin
  

24   Valley Areas 10, 11, 12, if you look over to the map of the
  

25   haul regions, you can find the Chino area in the Southern
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 1   portion of the state --
  

 2       JUDGE CLIFTON:  Now, what page are you on looking at the
  

 3   haul areas?
  

 4       MR. HOLLON:  Map 7.N, I'm sorry.
  

 5       JUDGE CLIFTON:  So we're in Exhibit 73.
  

 6       MR. HOLLON:  Yes, 7.N.
  

 7       JUDGE CLIFTON:  Go to 7.N, okay.  Thanks.
  

 8       MR. HOLLON:  So if there were data that were, that
  

 9   represented a delivery from the Chino area, that would be the
  

10   small yellow lower left geographic designation that touches
  

11   several counties.  And if there was a load of milk that moved
  

12   from the Chino area to the Los Angeles area, it would be into
  

13   the pink area, that's Los Angeles Number 3.  So that's how the
  

14   from's and the to's, if you will, or the origination and
  

15   destination of the data in the big sheet, are recapped.
  

16   BY MR. BESHORE:
  

17      Q.  By the "big sheet" you mean Exhibit 74?
  

18      A.  Correct, Exhibit 74.
  

19      Q.  Thank you.
  

20      A.  And again, that data supplied in this type of format by
  

21   handlers who are seeking either a transportation allowance or
  

22   providing data for this summary when it is published on a
  

23   quarterly basis.
  

24       JUDGE CLIFTON:  So just so I understand this, when I'm
  

25   looking at Exhibit 73, Cooperatives Map 7.N, I notice that at
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 1   the very Northern most corner of California there is an area
  

 2   that is area number 20.
  

 3       MR. HOLLON:  Yes.
  

 4       JUDGE CLIFTON:  And when I look at the example you have
  

 5   shown us from Chino, there isn't any delivery shown into that
  

 6   area.
  

 7       MR. HOLLON:  So that been -- where were you looking at
  

 8   asking me the question, there was no milk from Chino that would
  

 9   have delivered to Area 20.  And there's not a lot of milk
  

10   delivered into or out of.  But if you look at the second page
  

11   of the table --
  

12       MR. BESHORE:  Exhibit 74.
  

13       MR. HOLLON:  Exhibit 74.  And go all the way down, you do
  

14   see that from that area, which is Del Norte, Humboldt to
  

15   North Bay there were none, in April of 2013, or none in the
  

16   delivered to the South San Joaquin Valley, but there were 27
  

17   loads that were delivered in that area for which there was some
  

18   data collected.  And if you run your finger across the four
  

19   corners, you kind of see that that's a consistent pattern.  By
  

20   and large, the patterns somewhat remain the same, but they are
  

21   not all identical from period to period to period.
  

22   BY MR. BESHORE:
  

23      Q.  So Mr. Hollon, just looking at table, the map 7.N in
  

24   Exhibit 73, and the large Exhibit 74, both of which are in
  

25   color, the colors match up; is that right?

3315



TRANSCRIPT OF PROCEEDINGS - VOL. XVII

 1      A.  They do.
  

 2      Q.  So that helps reading the two together a little bit.
  

 3      A.  Right.
  

 4      Q.  Thank you.
  

 5      A.  Now I want to talk about Table 7.O.
  

 6           So in order to point out that the current location
  

 7   adjustment structure or Class I differential structure, that
  

 8   would be, or that would be present in a California Federal
  

 9   Order, and that structure is, they are listed differential for
  

10   all counties.  I needed to find some way to compare what I
  

11   might, what the differential structure might offer a transport
  

12   if there was a California Federal Order, and point out that
  

13   that comparison was inaccurate.  And that's not the easiest
  

14   thing to do, and it's even a little bit harder to explain, and
  

15   probably even harder to follow.
  

16           So going to tell you what I did and perhaps a couple of
  

17   times.  So looking to Table 7.O, I went into exhibit --
  

18      Q.  I'm sorry, let me interrupt you right now.  Table 7.O,
  

19   is there a typographical error in the title?  Maybe it's been
  

20   corrected by hand, I'm not sure.  But just so we know what time
  

21   period the data represents.
  

22      A.  The title initially said October 2013.  And so the
  

23   first time I did that exercise, that was the most recent data I
  

24   had available.  I did go back and do it for October 2014.  So
  

25   table 7.0 has on I think everyone's copy, 2013 struck through,
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 1   and written over 2014.
  

 2      Q.  Thank you.
  

 3       JUDGE CLIFTON:  Okay.  Now, let's talk about that.  How
  

 4   many pages do I have on 7.O?  I see I have page 1, but there's
  

 5   only one page.
  

 6       MR. HOLLON:  There's four pages.
  

 7       JUDGE CLIFTON:  Four pages, okay.  So the copy I have, all
  

 8   four pages still have 2013.
  

 9           Ms. Elliott, with regard to the copies you have, if you
  

10   will look at Exhibit 73, and this table is not a pretty map
  

11   with colors, it's a lot of columns and words and numbers.
  

12   Find, if you will, 7.O, and there will be 7.O.1, 7.O.2, 7.O.3,
  

13   and 7.O.4 in the heading, the title of that, is the last part
  

14   of that heading in yours, 2014?  Is it showing as corrected?
  

15       MS. ELLIOTT:  Two out of the three I have checked, yes.
  

16       JUDGE CLIFTON:  Okay.  Good.  So the record copies do show
  

17   the 2014.  That's good.  The rest of us can correct ours as we
  

18   go.  And Ms. Elliott, would you be sure to check at a break
  

19   that the court reporter's copy also shows the 2014?
  

20       MS. ELLIOTT:  All of them have 2014.
  

21       JUDGE CLIFTON:  Okay.  Now, you know, the one I'm talking
  

22   about is the one she'll take home for her own use for typing,
  

23   the one that's on her desk right now, that's the one I'm
  

24   talking about.  Just -- just to be sure, because she can't make
  

25   corrections while she's capturing everything that's said.
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 1       Okay.  Thank you.  Mr. Hollon, you may resume.
  

 2       MR. HOLLON:  Looking to Table 7.O.1, rows 1 and 2, data was
  

 3   taken from the differential maps, as well as the CDFA table,
  

 4   Exhibit 74.  So row 1, for example, would be a shipment from
  

 5   the Chino Area 1, just so happened there were 64 loads that
  

 6   went out of that area.  And Chino Area 1 encompasses in the
  

 7   main, Riverside and it is -- say it the other way.  Chino area
  

 8   1 is located in Riverside and San Bernardino Counties.  It does
  

 9   not include the entirety of those counties, as you can tell
  

10   from the map we looked at.  And in those two counties,
  

11   Riverside has a Class I differential of $2; San Bernardino has
  

12   a Class I differential of $1.80.
  

13           Taken from the table, there were deliveries into Chino
  

14   Area 1 and into Chino Area 2.  And again, the counties that fit
  

15   those deliveries, and the differential that fit those
  

16   deliveries, and the CDFA haul rate that they determined that
  

17   was .4, let's see how to say it right -- $0.4276 or 42.76
  

18   cents.  And if you look at Exhibit 74 and go all the way to the
  

19   upper right, in October of 2014, you will see on the very first
  

20   row it will show 64 loads from Chino Area 1, and the rate I
  

21   just mentioned $0.4276.
  

22   BY MR. BESHORE:
  

23      Q.  Okay.  Now, in describing that information here in rows
  

24   1 and 2 of Table 7.O.1 you mentioned a Chino Area 2, if I heard
  

25   you right.  And I don't think there's any Chino Area 2.
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 1      A.  There is not.
  

 2      Q.  So there's just Chino Area 1 is the only area, correct?
  

 3      A.  Correct.
  

 4      Q.  But there happen to be two different differentials by
  

 5   county in that area?
  

 6      A.  Correct.
  

 7      Q.  Thank you.
  

 8      A.  So what I attempted to do was to say what was the, what
  

 9   would be the most money that the differential service would
  

10   offset, and what would be the least money that the differential
  

11   service would offset?  And there's no way from this data to
  

12   know which was an actual transaction.  And so if something had,
  

13   if this load had originated in San Bernardino County, and
  

14   delivered in San Bernardino County, or originated in Riverside
  

15   County and delivered in Riverside County, there would have been
  

16   no gain at all.  And if the load would have originated in
  

17   San Bernardino but delivered to Riverside, there would have
  

18   been a 20 cents differential value available.  So that's the
  

19   how columns I and J were computed.
  

20           So comparing what the differential might offer with
  

21   what the transportation rate was, if you have got zero, you
  

22   wouldn't cover any of it, and if you got 20 cents, you would
  

23   cover 47 percent.  So that's how columns K and L were computed.
  

24           And these 64 loads back over in Column B, represented a
  

25   tenth of a percent, or .11 percent of all of the loads in the
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 1   month that were transported, which were 59,130 loads.
  

 2      Q.  Does that number, is that on 74 somewhere?
  

 3      A.  That number is on Exhibit 74 on the second page, all
  

 4   the way down in the lower right.
  

 5      Q.  On the line that's labeled grand total on the left?
  

 6      A.  That would be a good label for that line, yes.
  

 7      Q.  And that October 14 loads column?
  

 8      A.  Correct.
  

 9      Q.  Okay.  Thank you.
  

10      A.  So I repeated this exercise for selected samples all
  

11   the way through the system.  I didn't attempt to do every one,
  

12   but as I went through the system, if you were to look down
  

13   Columns K and L on the percent to haul covered solids, you have
  

14   a lot of zeroes.  You don't have very many large percentages.
  

15           On the percent cover haul largest, you have got, for
  

16   example, this 47 percent we just calculated was among the
  

17   larger percentages that the differential would offset.  The
  

18   largest percentage that the differential would offset would be
  

19   in the second block, and you see a 74 percent, but that only
  

20   applies to 2.38 percent of the loads that were transported, and
  

21   you would assume that all of the loads got the maximum it could
  

22   get, which is not necessarily realistic because you don't know
  

23   exactly the geography it started from or the geography it ended
  

24   at.
  

25          And if you look all the way through this on each of the
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 1   four pages, again looking down Column L, in no case is the
  

 2   amount that would be offset by the differential adequate or
  

 3   enough to fund the transportation cost.
  

 4       JUDGE CLIFTON:  And you know that how?
  

 5       MR. HOLLON:  Because the percentage in Column L is never a
  

 6   hundred, so that would be we funded it all, and that's not
  

 7   necessarily the goal to fund the hundred percent.  But
  

 8   typically, well, there's not a lot of these in the order
  

 9   system, but where the one that is used the most is in the
  

10   Southeast.  And when in Southeastern orders, Federal Orders 5
  

11   and 7, the target in those decisions were 95 percent.  And
  

12   while that target may be arguable, I might say, maybe it ought
  

13   to be 99 percent.  But clearly these are well below that.  So
  

14   if all we were going to afford a credit or an offsetting
  

15   payment, in most cases it would be a very small percentage of
  

16   the amount.  And this is the most tedious table in the set.
  

17   But that process was repeated in all of these various
  

18   comparisons.
  

19       JUDGE CLIFTON:  So let me just understand the basics.  If
  

20   there's to be a Federal Order, then the way you deal with some
  

21   subsidy or support for transporting --
  

22       MR. HOLLON:  Typically typically.
  

23       JUDGE CLIFTON:  Milk is what?
  

24       MR. HOLLON:  Is to say if where you started out at a
  

25   Class I differential of $2, and where you ended up had a
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 1   Class 1 differential of $3, you would gain something.  And that
  

 2   gain would be used to, in theory, offset your transport cost
  

 3   because you paid to get it there.  So you got a higher price.
  

 4       JUDGE CLIFTON:  Okay.  And when you talk about the Class I
  

 5   differential price surface, does that just mean the amount of
  

 6   extra money you are getting for the transportation you have to
  

 7   do?
  

 8       MR. HOLLON:  It could mean that.  If you would back up to
  

 9   Table 7.L, these are a listing of all of the differentials that
  

10   have already been assigned by the Order system for California.
  

11   There's 3,100 plus counties in the United States, and every
  

12   county has a differential assigned.  That was discussed in the
  

13   earlier testimony about how they were derived, the process.  If
  

14   you remember in Mr. Schad's testimony, there was a little bit
  

15   of discussion about USDSS versus USDMSS, that acronym, and that
  

16   model done by university, at the behest of the USDA, worked out
  

17   a differential service, and then that was in the Federal Order
  

18   Reform Decision.  Congress said use the slightly different one,
  

19   and that's been in place since then.
  

20           And so that differential represents, among other
  

21   things, transportation, but Mr. Schad went through a list of
  

22   those numbers and rationale.
  

23           So if that were the only value that we were going to
  

24   have, it would not be adequate to fund the cost.  And in our
  

25   proposal, Class 1 and 2 buyers would be afforded the shipments
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 1   to those, would be afforded, they would like that, and the
  

 2   seller would like to have that portion of their cost covered
  

 3   through that mechanism.  And as the testimony evolves, we'll be
  

 4   developing what that mechanism is.
  

 5           But the again, the purpose of these four tables was to
  

 6   show that if left alone, it would be inadequate.
  

 7       JUDGE CLIFTON:  Thank you, that helped me a lot.
  

 8       MR. HOLLON:  Back to the testimony on page 5.  Pick up with
  

 9   IV.  Comparison Haul Cost versus Federal Order Differential
  

10           And I'll start with the sentence after the citation
  

11   that we discussed how to deal with it.
  

12       JUDGE CLIFTON:  Right, that website that will already show
  

13   in the transcript.
  

14       MR. HOLLON:  Yes.
  

15           The data is provided by milk sellers to CDFA.  It notes
  

16   the source, destination, number of loads, mileage data and cost
  

17   data for that movement.  Their data is compiled for all
  

18   destinations to all plants from each farm, and not just those
  

19   received in the payment, and not just for shipments to Class 1,
  

20   2, or 3 plants.  We have taken representative locations from
  

21   the report for the period October 2014 from Cooperatives Table
  

22   7.M.1 & 2 (California _ Hauling by Area, April 2013 - October
  

23   2014) representing significant milk movements from various
  

24   designated haul regions to identify demand points and compare
  

25   the haul cost report reported by CDFA with the difference in
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 1   location adjustment allowed by the Federal Order Class I
  

 2   differential price service.  Cooperatives Table 7.L (Class I
  

 3   Differentials California Marketing Area) is a summary of the
  

 4   existing Federal Order Class I differentials.  The haul regions
  

 5   depicted in Cooperative Map 7.N (CDFA Haul Regions) are
  

 6   generally defined, I'm sorry, are defined as generally portions
  

 7   of counties and frequently cross county -- and insert the word
  

 8   "boundaries."
  

 9       JUDGE CLIFTON:  All right.  I'm asking that Ms. Elliott
  

10   insert the word "boundaries" on page 5 of Exhibit 72 at a point
  

11   about seven lines up from the bottom, word boundaries ends that
  

12   sentence.  "Frequently cross county boundaries."
  

13       MR. HOLLON:  Cooperatives Table 7.O (Comparison CDFA
  

14   Published Haul Cost with Federal Order Differential Allowance,
  

15   California Milk Sheds and Markets, October 2014) (4 pgs.)
  

16   recaps the movements and cost extracted in Cooperatives Table
  

17   M.1 & 2.
  

18   *  Column A denotes the CDFA labeled milk shed;
  

19   *  Column B the number of loads that moved between the supply
  

20      point and the demand point;
  

21   *  Column C the counties that make up the principal geography
  

22      of the supply area;
  

23   *  Column D the Federal Order Class I differential for the
  

24      specific supply zones -- and I would note that after the
  

25      word differential is reference to footnote number 1.
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 1           Reading footnote number 1:
  

 2
                Federal Order provisions establish a Class I

 3                differential value for every county in the United
                States.  The differential is designated, in part,

 4                to the represent the cost to attract the milk
                supply to demand locations.  The price surface was

 5                established during the Federal Order Reform
                hearing process that culminated the final

 6                decision, milk in the New England other marketing
                areas.  Decision on proposed amendments to

 7                marketing agreements and to orders.
                (64 Fed. Reg. 16026, et seq. (1999)).

 8                In general, the hearing record gathered supply,
                demand, processing cost, raw milk transport, and

 9                dairy product distribution cost data for the
                entire United States, and developed a supply

10                demand least cost model to fill all the demands at
                the least cost for processing, milk transport, and

11                dairy product distribution.  A listing of these
                differentials can be found at 7 CFR Part 1000.52.

12
  

13   BY MR. BESHORE:
  

14      Q.  Just to interrupt you there, Mr. Hollon.  Of course
  

15   those differentials in the final decision, as you have
  

16   testified and Mr. Schad testified, were changed by act of
  

17   Congress, and ultimately the differentials in the CFR ended in
  

18   place of the Congressionally enacted ones.
  

19      A.  Correct.
  

20      Q.  Thank you.
  

21      A.  Moving back to the testimony.
  

22   *  Column E the CDFA labeled plant zone;
  

23   *  Column F the principal counties that comprise the the plant
  

24      zone;
  

25   *  Column G the Federal Order Class I differential for the
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 1      specific plant zone counties;
  

 2   *  Column H the CDFA computed haul rate;
  

 3   *  Column I the smallest non-negative value difference between
  

 4      Class I differentials in the counties composing the supply
  

 5      zone and the counties composing the plant zone;
  

 6   *  Column J the largest value difference between Class I
  

 7      differentials in the counties composing the supply zone
  

 8      and the counties composing the plant zone;
  

 9   *  Column K the percent of the CDFA calculated haul rate
  

10      covered by the smallest differential difference;
  

11   *  Column L the percent of the CDFA calculated haul rate
  

12      covered by the largest differential difference;
  

13   *  Column M the percent of the total volume hauled represented
  

14      by this set of source and destinations;
  

15           The data in cooperatives Table 7.O represents 57,549
  

16   loads of milk, or 97.3 percent of the data in the CDFA, October
  

17   2014 report.  The average transport rate in the sample was 75
  

18   percent per hundredweight.  In the observations collected,
  

19   transport cost for CDFA range from 35 cents per hundredweight
  

20   to $1.82.  These representative observations illustrate that
  

21   the differential value in every case is well below the cost of
  

22   transport and covers too small a percentage of the cost to be
  

23   useful or equitable without additional cost offset provisions.
  

24           The three supply - demand locations that have a largest
  

25   recovery percentage are the Chino Area 1 to the Los Angeles
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 1   Area 3, (73 percent recovery if all the milk were in the
  

 2   largest differential spread locations) accounting for 2 percent
  

 3   of the total observations; the South San Joaquin Valley Area,
  

 4   7, 8, 9, to South San Joaquin Valley Area 7, 8, 9 (56 percent
  

 5   recovery if all the milk were in the largest differential
  

 6   spread locations) accounting for 50 percent of the
  

 7   observations; and South San Joaquin Area 7, 8, 9 to Los Angeles
  

 8   Area 3 (47 percent recovery if all the milk were in the largest
  

 9   differential spread locations) accounting for 8 percent of the
  

10   observations.  But even those observations are below a
  

11   reasonable and equitable relationship for cost recovery.
  

12   Furthermore, some of the hauls in each of these areas may take
  

13   place from points that would have a lesser or no differential
  

14   difference to possibly offset the transport cost.
  

15           These three observations collectively account for 60
  

16   percent of all observations.  The remaining 40 percent show a
  

17   much smaller contribution from the differential value
  

18   differences to offset a transport cost, and in many cases, the
  

19   differential value is zero.
  

20           Cooperatives Table 7.P (California Population (2015)
  

21   Milk Production (2014), Federal Order Differential and State
  

22   Pooling Designation) details each county, its Federal Order
  

23   Class I differential, population, population percentage,
  

24   designation by CDFA as a Northern California county for pricing
  

25   purposes (1) or Southern California County for pricing purposes
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 1   (2), the population weighting for that county as a CDFA pricing
  

 2   designation, and the 2014 milk production for the county.  The
  

 3   data summary by FMMO zone is recapped below, and Cooperatives
  

 4   Map 7.Q (Federal Milk Marketing Order Class I Differential and
  

 5   Summary Statistics, Population and Milk Production, 2014)
  

 6   depicts this graphically.
  

 7   Cooperatives Table 7.P - Summary
  

 8      Q.  At this point, perhaps well, do you want to read the
  

 9   data, Mr. Hollon, or how do you want to handle the table which
  

10   is incorporated into the text of Exhibit 72?
  

11      A.  So looking at the data, the first column is the
  

12   appropriate Federal Order zone, ranging from $1.60 up to $2.10.
  

13   The population in that selected geography; the percentage of
  

14   the population in that selected geography; the milk production
  

15   in that selected geography; and the percentage of milk
  

16   production in that selected geography.
  

17          So for example, in the $1.60 zone, five percent of the
  

18   population resides there, but 49 percent of the milk production
  

19   is located there.  Or in the highest zone, the $2.10 zone,
  

20   includes 43 percent of the population and the milk production
  

21   percent is not enough to register one percent, so between zero
  

22   and one percent.
  

23           Looking to the map, Cooperatives Map 7.Q has all of the
  

24   same information, but it's graphically shown instead of
  

25   tabular.
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 1      Q.  Okay.  Your Honor, I would like to request that the
  

 2   table which appears in the page 8 of exhibit 72 be reproduced
  

 3   in the transcript as it appears in the exhibit, as if read, at
  

 4   this point.
  

 5          (Refer to the table on Page 8 of Exhibit 72.)
  

 6       JUDGE CLIFTON:  I agree.  I'm going to instruct the court
  

 7   reporter to turn to, when typing the transcript, to turn to
  

 8   Exhibit 72, page 8, and in the top half of the page, to picture
  

 9   this table, to type this table into the transcript, but include
  

10   please, the words above the table:
  

11   Summary-California Population and Milk Production by FMMO Zone
  

12   and then show the table with its headings and its columns and
  

13   its numbers.
  

14       MR. BESHORE:  Thank you.
  

15       JUDGE CLIFTON:  You're welcome.
  

16           So, Mr. Hollon, when we when we have the Exhibit 73,
  

17   Map 7.Q open, and we look at your table, walk us through some
  

18   of this.
  

19       MR. HOLLON:  Okay.  Looking at the map, for example, the
  

20   yellow represents the $1.80 zone or where the Class I
  

21   differential is $1.80 in those counties.  Looking down in the
  

22   lower left corner there is a text box with a $1.80 zone in it,
  

23   and it recounts the population 34 percent, 13.2 million; and
  

24   the milk production from that same geography, 6.2 million, 15
  

25   percent.
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 1           If you were to look over on the table, you would see
  

 2   the same 34 percent and 15 percent.  And so it's just a matter
  

 3   of what you are attempting to point out, again, that population
  

 4   and milk production don't necessarily match up.  And in order
  

 5   to meet those demands, milk will need to move where it is
  

 6   produced to where it is processed and ultimately consumed, and
  

 7   that the differential difference, if you only had the Federal
  

 8   Order alone, it would be inadequate.
  

 9       JUDGE CLIFTON:  And so there really are only five zones in
  

10   all of California.
  

11       MR. HOLLON:  That's correct.  And you know, those
  

12   boundaries, you know, if we had Arizona or Nevada or Oregon,
  

13   there would be zones in those states, and some cases they would
  

14   align and in some cases they would extend.
  

15       JUDGE CLIFTON:  Thank you.  Mr. Beshore?
  

16   BY MR. BESHORE:
  

17      Q.  Okay.  You may resume on page 8, I guess, Mr. Hollon.
  

18      A.  Page 8, picking up from the paragraph that is just
  

19   below the summary table.
  

20          To summarize, the $1.60 zone has five percent of the
  

21   population, and 49 percent of the milk production; in the $1.70
  

22   zone these ratios are 12 percent and 33 percent; in $1.80 zone,
  

23   34 percent and 15 percent; in the $2.00 zone, 6 percent and 2
  

24   percent; and in the $2.10 zone, 43 percent and less than one
  

25   percent of the milk production.  Clearly the milk production
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 1   and population centers are not in the same counties.
  

 2          The Federal Order differential structure alone is not
  

 3   adequate to move milk from supply to demand points, and the
  

 4   marketing system will need additional cost recovery assistance
  

 5   to function in an orderly manner and incent milk to move to the
  

 6   higher use classes.  Without an inside the market
  

 7   transportation credit system --
  

 8       JUDGE CLIFTON:  Read that again, please.
  

 9       MR. HOLLON:  Without an inside the marketing area
  

10   transportation credit system, many of the Class I and Class II
  

11   handlers would be at a competitive disadvantage to serve
  

12   similarly situated use Class 1 and Class II handlers located in
  

13   the more densely supplied milk shed areas.
  

14           The proposed California Order includes a market-wide
  

15   pool.  Our proposal will pay every producer the same basic
  

16   pooled blend price, adjusted for quota where appropriate, in
  

17   essence, assuring that all producers share equally in the pool
  

18   returns.  The full cost of the transportation credit system
  

19   will be borne by the blend price pool, assuring that all
  

20   producers share equally in the cost of serving the higher value
  

21   market.  Only the reimbursable transportation costs that
  

22   actually occur are deducted from the pool.  Class I handlers
  

23   will be billed according to their location, but all of the
  

24   monies will be blended into the producer pool.  Thus, there is
  

25   no reason to adjust the transport reimbursement rate by the
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 1   difference in differential value.
  

 2   V.  Cooperatives' Transportation Credit Payment Construction
  

 3       A.  General Description
  

 4       The Cooperatives' proposal is both mileage and transaction
  

 5   based.  For each haul trip that meets the criteria for a
  

 6   payment, an established rate will be paid.  Miles for which
  

 7   reimbursement is paid will be based from each producer location
  

 8   to the destination of the route, multiplied by the pounds
  

 9   picked up from that producer.  Reimbursements will be limited
  

10   to only 225 miles and will be paid only on milk actually
  

11   delivered, and will be increased or decreased by a fuel
  

12   adjuster.  Handlers will receive transportation credit payments
  

13   on shipments to plants that are located in designated areas
  

14   meeting specifically defined milk use parameters.  The cap of
  

15   225 miles reflects data from the CDFA study on the maximum
  

16   number of miles that milk is transported and is a reasonable
  

17   distance to set the cap limit.  This limit will -- this will
  

18   limit the disorderly application of the reimbursement rate.
  

19       B.  Development of the Rate Estimating Equations
  

20       To preserve the confidentiality of the data in developing
  

21   the rate reimbursement formula, the proponents requested
  

22   assistance from the staff of the Pacific Northwest Market
  

23   Administrator's Office to analyze delivery costs and derive
  

24   equations to estimate the cost function.  The Cooperatives
  

25   submitted data on source point, destination point, miles
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 1   travelled, volumes transported, and rates paid (including if
  

 2   applicable per hundredweight rates, mileage rates, stop
  

 3   charges, and fuel adjustments) for all deliveries to FMMO Class
  

 4   I and II plants (CDFA Class 1, 2, and 3 plants) for May and
  

 5   October of 2013.)  The data was based on each producer and each
  

 6   delivery and was similar in form to the data submitted to CDFA
  

 7   that is used to compile the quarterly recap cost publication.
  

 8       JUDGE CLIFTON:  Go ahead and just read and that is used to
  

 9   compile, and finish the sentence from there.
  

10       MR. HOLLON:  -- that is used to compile the CDFA quarterly
  

11   recap haul cost publication.  For each record, 30 cents per
  

12   hundredweight was deducted from the cost.  Based on our
  

13   experience across all milk sheds, a rate of 30 cents per
  

14   hundredweight is a typical "local" haul rate.  This amount
  

15   represents the charge for delivery to the local market or the
  

16   producers responsibility for a portion of the cost of a longer
  

17   distance haul in order to meet a demand order.  Observations
  

18   with haul rates also then 30 cents per hundredweight were not
  

19   included.
  

20       JUDGE CLIFTON:  Let's go off record for just five minutes.
  

21   It is almost 11:35.  Let's take ten minutes.  Please be back
  

22   and ready to go at 11:45.
  

23       (Whereupon, a break was taken.)
  

24       JUDGE CLIFTON:  We're back on record at 11:47.
  

25           Mr. Beshore, would you address what we discussed during
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 1   the break with regard to the difficulty in re-creating a table
  

 2   within the transcript?
  

 3       MR. BESHORE:  I'll try to.  Marvin Beshore.
  

 4           I understand that it is logistically difficult, perhaps
  

 5   impossible, to incorporate a graphic table such as appears on
  

 6   page 8 of Mr. Hollon's testimony, Exhibit 72, to incorporate
  

 7   that into the transcript itself as I had requested.  I do
  

 8   understand that.  And with that understanding, you know, we
  

 9   certainly won't make any further requests of that nature, but
  

10   will ask that the testimony reflect, just discuss the table as
  

11   appears on page 8 of Exhibit 72 for instance, or the applicable
  

12   page of the exhibit, so that the person reading the transcript
  

13   can have the table from the exhibit in their hand for reference
  

14   to the testimony itself.
  

15       JUDGE CLIFTON:  Very good.  So I had previously instructed
  

16   the court reporter to include in the transcript the table
  

17   that's found on page 8 of Exhibit 72, and I reversed myself.  I
  

18   don't want that done.  So I did ask that the words be included:
  

19   Summary -- California Population and Milk Production by FMMO
  

20   Zone.  And I would like that to show and then there can simply
  

21   be an indication "table omitted."  So that table is not only in
  

22   Exhibit 72 at page 8, but it is in another exhibit as well; is
  

23   that correct, Mr. Beshore?
  

24       MR. BESHORE:  I'm not sure that it is.  It is a summary of
  

25   table, of data on Table 7.E of Exhibit 73, but I do not believe
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 1   that the table itself is in 7.P.  am I correct, Mr. Hollon?
  

 2       MR. HOLLON:  I think that's correct.
  

 3       MR. BESHORE:  Yes.  So I would want to note as labeled on
  

 4   page 8 of Exhibit 72, that Cooperatives Table 7.P summary, that
  

 5   that is what this data set on page 8 of 72 is.  Summary of what
  

 6   of the data in table 7.P of Exhibit 73.
  

 7       JUDGE CLIFTON:  Very good.  I encourage, my own preference,
  

 8   I encourage you to continue to put in snapshots like this table
  

 9   within testimony that will be read into the record, even if it
  

10   is a portion of the testimony that won't actually get read into
  

11   the record, because those of us who will be looking at Exhibit
  

12   72 will appreciate the visual that this table provides for us.
  

13           All right.  Now, Mr. Beshore, do you recall where we
  

14   were when I took the break?
  

15       MR. BESHORE:  To be perfectly candid, no.
  

16       JUDGE CLIFTON:  Do you, Mr. Hollon?
  

17       MR. HOLLON:  Page 10, the paragraph in the middle of the
  

18   page, beginning with "the supply and destination points were
  

19   defined as follows:"
  

20       JUDGE CLIFTON:  Okay.  Now, before you go there,
  

21   Mr. Hollon, go back to page 8, and now that you know that the
  

22   table will not appear as you have shown us, I would like you to
  

23   talk a little bit more about what's depicted there, if you
  

24   choose to.
  

25       MR. HOLLON:  In the summary table on page 8 is a recap of
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 1   the data that's shown on the map 7.Q, so the map 7.Q depicts
  

 2   the various counties that make up the various differential
  

 3   values, and there are some summary data for each of the
  

 4   differential locations.  So, for example, the $1.80 location
  

 5   area, each county that has $1.80 Class 1 differential is shown
  

 6   on the map as yellow, and there is a text box with an arrow
  

 7   that points into that yellow block of counties that has
  

 8   population number and percent, and milk production number and
  

 9   percentage.  And the information that's in those text boxes are
  

10   what appears in the summary of table 7.P which is on page 8.
  

11   BY MR. BESHORE:
  

12      Q.  Okay.  Could you pick up then, Mr. Hollon, on page 10?
  

13      A.  Page 10, picking back up with the statement, and
  

14   starting in roughly the middle of the page.
  

15          The supply and destination points were as follows:
  

16           Transportation Zone 1 - deliveries to plants located in
  

17   the counties of Los Angeles, Orange, Riverside, San Bernardino,
  

18   San Diego, and Ventura, originating from dairy farms located in
  

19   the counties of Riverside or San Bernardino.  These are
  

20   represented as "So Cal (R/SB)" in Cooperatives Table 7.R
  

21   (Descriptive Data Resulting from the Market Administrator
  

22   Transport Study - California Data, May and October 2013.)
  

23           Transportation Zone 2 - deliveries to plants located in
  

24   the counties of Los Angeles, Orange, Riverside, San Bernardino,
  

25   San Diego, and Ventura, originating from dairy farms located in
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 1   all other counties with in the marketing area, except Riverside
  

 2   and San Bernardino.  These are represented as "So Cal(-R/SB)"
  

 3   in Cooperatives Table 7.R.
  

 4           Transportation Zone 3 - deliveries to the counties of
  

 5   Alameda, Contra Costa, Marin, Napa, Sacramento, Santa Clara,
  

 6   Santa Cruz, San Francisco, San Mateo, Solano, and Sonoma,
  

 7   originating from Dairy farms located in all other counties
  

 8   within the marketing area.  These are represented as "Not So
  

 9   Cal"  --
  

10      Q.  What -- spell it again, or start again with the name
  

11   you have called that zone.
  

12      A.  These are represented as "Not So Cal" in Cooperatives
  

13   table 7.R.  We selected these combinations as most
  

14   representative of the market's procurement patterns for areas
  

15   where transportation credit assistance was necessary.  They
  

16   represent payments from narrowly defined procurement areas, as
  

17   in the case of Transportation Zone 1.  Our experience is the
  

18   milk assembly and delivery conditions are different from that
  

19   region when compared to the general situations in
  

20   Transportation Zone 2 and Transportation Zone 3, which
  

21   represent longer transport mileages.
  

22           Additionally, as demonstrated earlier, the destination
  

23   points selected reflect areas of increased population and the
  

24   predominance of fluid plants.  There are plants that --
  

25       JUDGE CLIFTON:  In the predominance of --
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 1       MR. HOLLON:  Of fluid use plants.  There are plants that
  

 2   will not receive transportation credit assistance.  Those
  

 3   plants are located in areas of high milk production, having
  

 4   shorter hauls, and thus, lower procurement loss.  Only counties
  

 5   located in the marketing area would be eligible for
  

 6   transportation credit.
  

 7           C.  Descriptive Data
  

 8      Q.  Now, at this point on page 11 of Exhibit 72, you have
  

 9   printed in the text of Exhibit 72, the very table which is also
  

10   in table 7.R in Exhibit 73.
  

11      A.  Correct.
  

12      Q.  Okay.
  

13      A.  So I'm going to turn to Table 7.R and talk about the
  

14   information that's there.  And the first is, I need to have a
  

15   correction penciled in.  The October number of 574 should be
  

16   547.
  

17      Q.  That's in column A?
  

18      A.  Column A.
  

19      Q.  The number of records for October should be 547 rather
  

20   than 574?
  

21      A.  Correct.
  

22       JUDGE CLIFTON:  Now, Ms. Elliott, are you there?
  

23       MS. ELLIOTT:  Yes.
  

24       JUDGE CLIFTON:  So -- and do you also still have open page
  

25   11 of his testimony?
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 1       MS. ELLIOTT:  Yes.
  

 2       JUDGE CLIFTON:  Which is Exhibit 72?
  

 3       MS. ELLIOTT:  Uh-huh.
  

 4       JUDGE CLIFTON:  You will notice that in his testimony he
  

 5   has it correct as he wants us now to change it --
  

 6       MS. ELLIOTT:  Okay.
  

 7       JUDGE CLIFTON:  -- on the table.  All right.  So I'm making
  

 8   my change as well, 547, all right.  And the record copies will
  

 9   be conformed accordingly.  Mr. Hollon?
  

10       MR. HOLLON:  Table 7.R is some descriptive data for the
  

11   information that the Cooperatives shared with the Market
  

12   Administrator's Office to generate a rate-estimating equation.
  

13           The term "record" simply means a reflection of a page
  

14   of data.  And so we sent in information per farm, per
  

15   destination point, pounds, miles, and a cost.  And a page may
  

16   have had information about a dozen farms, 20 farms, or 2 farms,
  

17   that's all that the word "record" refers to.
  

18           We sent information for the month of May and October to
  

19   represent a flush month and a month when milk production was
  

20   high and a month when milk production was somewhat lower.  We
  

21   only sent information on transports that went into the
  

22   designated demand areas that I have identified in my recap of
  

23   transportation Zones 1, 2, and 3, and you can get some sense of
  

24   how many records there were, but a better sense would be to
  

25   look in Column B, which is pounds.  And so for the two periods
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 1   for all the, for all data we submitted was 835,880,529 pounds.
  

 2   BY MR. BESHORE:
  

 3      Q.  And those pounds were deliveries by, from cooperative
  

 4   farms to Class I and II plants?
  

 5      A.  Well, what would be considered a Federal Order Class I
  

 6   and II or a California Class 1, 2, and 3.
  

 7      Q.  Thank you.
  

 8      A.  And that was segregated by how many pounds were in May
  

 9   and October and how many pounds went to the various
  

10   transportation areas.  The rest of the description, I omitted a
  

11   column reference, so pounds per record doesn't have a column of
  

12   reference.
  

13      Q.  Do those, does this that column have any particular
  

14   significance, in any event?
  

15      A.  No.
  

16      Q.  Okay.
  

17      A.  Column C is a weighted miles, so gives some idea of
  

18   what the average of looking down in the demand areas, what the
  

19   weighted miles were, so that would be, you know, a figure
  

20   representing the load size and the mileage, a weighted average
  

21   rate.  It would be the same, and, you know, essentially to note
  

22   that there is some differences in the demand areas on a
  

23   weighted average rate, and weighted average rates per mile, and
  

24   rates per loaded mile.  And they are not, looking across at the
  

25   demand areas, they are not the same in each area.  So it points
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 1   to the need for a different estimating equation for the
  

 2   different areas.
  

 3           Again, all of the rates were reduced by 30 cents, so if
  

 4   the record indicated that transaction cost a dollar, we reduced
  

 5   it by 30 cents to represent what is a typical, in our
  

 6   experience in the state across all of the markets, a local
  

 7   haul, and producers responsibility for perhaps a more distant
  

 8   haul than a portion of that responsibility.
  

 9           And, again, this data was taken from confidential
  

10   business records of the Cooperatives, and so while we are here
  

11   jointly in a proposal, certain elements of our business we
  

12   simply choose not to share with one another, so that's why we
  

13   went to a third party to do this, plus to gain the expertise.
  

14       JUDGE CLIFTON:  So -- okay.  Looking back at your three
  

15   transportation zones that are at the bottom of page 10.  I see
  

16   what those are, and then you have the little shorthand way of
  

17   referring to them which is in the table.
  

18       MR. HOLLON:  Yes.
  

19       JUDGE CLIFTON:  Why did you choose the little shorthand way
  

20   of referring to Transportation Zone 2 with a minus in it?
  

21       MR. HOLLON:  To indicate not, to make it fit in the space.
  

22       JUDGE CLIFTON:  Okay.  So you still -- okay.  So that's not
  

23   Riverside and not San Bernardino?
  

24       MR. HOLLON:  So going back to transportation Zone 1 and 2,
  

25   they both reflect deliveries to the same plant locations, but
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 1   the supply locations in one case are only from Riverside and
  

 2   San Bernardino County, and the other is from any other county
  

 3   in the state that went there.
  

 4       JUDGE CLIFTON:  Oh, I get it.
  

 5       MR. HOLLON:  And we designated the zones, both the demand
  

 6   points and the supply points, based on our experience of what
  

 7   we thought was typical and responsible assignment.
  

 8   BY MR. BESHORE:
  

 9      Q.  For those zones, essentially Riverside and
  

10   San Bernardino, are they closest counties to the --
  

11      A.  Yes, they are closer to the demand area and would have
  

12   a different transportation characteristic.
  

13      Q.  Okay.  The rest of the counties are more distant?
  

14      A.  More distant, yes.
  

15      Q.  Thank you.
  

16          (See table at the bottom of Page 11 of Exhibit 72.)
  

17       JUDGE CLIFTON:  This is an amazing piece of work.
  

18       MR. BESHORE:  We're still going through it.  We're not at
  

19   the end yet.
  

20       JUDGE CLIFTON:  It's great.  Yeah, but just having gotten
  

21   this information from the Cooperatives and distilling it like
  

22   this is really, really amazing.  I think it's time for lunch.
  

23   What do you all think?  Mr. Beshore looks disappointed, he
  

24   wants it keep going.
  

25       MR. BESHORE:  Well, we were thinking of the possibility of
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 1   finishing the direct before lunch.  It is, obviously pushing
  

 2   later and later.  So I'm, you know, we're open to break.
  

 3   Mr. Hollon?
  

 4       MR. HOLLON:  Certainly.
  

 5       JUDGE CLIFTON:  If you want to keep going, I'm fine with
  

 6   it.  We did just have a break.
  

 7       MR. BESHORE:  I'm not sure we can finish.
  

 8       JUDGE CLIFTON:  We don't have to finish, if you would like
  

 9   to get in a little more before lunch that's fine with me.
  

10       MR. BESHORE:  Yeah, let's push longer.
  

11       JUDGE CLIFTON:  Okay.  That's good.
  

12       MR. HOLLON:  On page 12, beginning from the top of the
  

13   page:
  

14           For analysis purposes, the data, both source and
  

15   destination point, were grouped as described above for
  

16   Transportation Zones 1 through 3.  Cooperatives Table 7.R
  

17   (Data resulting from Market Administrator Transport Study -
  

18   California Data, May and October 2013) details descriptive
  

19   information concerning the data submitted.
  

20           The data was sorted by month and by demand area.  There
  

21   were 1073 records representing 835,880,529 pounds delivered in
  

22   May and October.  Submitted deliveries in May represented
  

23   416,461,767 pounds, and in October, 419,418,765 pounds.  These
  

24   months were chosen to be representative of a flush and short
  

25   milk supply situations.  The average load travelled a weighted

3343



TRANSCRIPT OF PROCEEDINGS - VOL. XVII

 1   average 112.1 miles.  Pounds used in the predicted equations
  

 2   represented 78 percent of the pounds in each of the two months
  

 3   that received the transportation allowance from CDFA.
  

 4           D.  Study Results
  

 5           Analysis was performed in order to:
  

 6   1.  Develop a representative equation to estimate the cost per
  

 7   hundredweight per mile for each of the Transportation Zones;
  

 8   2.  Generate a credit to the handler that closely approximates
  

 9   the actual cost of delivery, less 30 cents per hundredweight;
  

10   and
  

11   3.  Reflect the approximate cost of supplying each of the
  

12   Transportation Zones.
  

13           The equations estimating costs resulting from the
  

14   analysis of the data, Cooperatives' Table 7.S (Regression
  

15   Summary from the Market Administrator Transport Study -
  

16   California Data, May and October 2013) were in the form of an
  

17   intercept plus the coefficient or constant, which is multiplied
  

18   by the miles driven.  The proposal includes separate equations
  

19   for each cost determination for each of the three demand areas.
  

20   The equations show good predictability and met the three
  

21   objectives outlined above.  Variations in predicted versus
  

22   actual involve chiefly differences in farm size and density in
  

23   the various milk sheds, peculiarities in road networks within
  

24   the different delivery points, and the differences in the
  

25   mileages necessary to deliver to each market.  For example,
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 1   delivery into a market may require more miles, while delivery
  

 2   into another market may require more tolls and be in a
  

 3   high-traffic area.
  

 4           For the combined three regions for the Cooperatives in
  

 5   both months, the equations resulted in a calculated payment of
  

 6   $5.205 million versus an actual payment of $5.261 million.
  

 7      Q.  Can you just clarify when you say actual payment, what
  

 8   you mean there?  By and from where or --
  

 9      A.  The data that was submitted, I included detailed
  

10   information from the destination, from the source point to the
  

11   delivery point, mileages, volumes, and how much was paid for
  

12   that transport.
  

13      Q.  So the --
  

14      A.  So that would be the actual.
  

15      Q.  The actual payment is what was actually paid the
  

16   trucker?
  

17      A.  Correct.
  

18      Q.  On the records?
  

19      A.  On the records that were recorded.
  

20      Q.  Thank you.
  

21      A.  And the estimated amount would be what the rate
  

22   estimating equations would have generated.
  

23       JUDGE CLIFTON:  Now, when you say estimated, are you
  

24   equating that with calculated?
  

25       MR. HOLLON:  Yes.
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 1       JUDGE CLIFTON:  Okay.
  

 2       MR. HOLLON:  For the month of May, the equations resulted
  

 3   in the calculated payment of $2.156 million.
  

 4   BY MR. BESHORE:
  

 5      Q.  Read that again.
  

 6      A.  For the month of May, the equations resulted in a
  

 7   calculated payment of $2.516 million versus an actual payment
  

 8   of $2.582 million, and for October, a calculated payment of
  

 9   2.689 million versus an actual payment of $2.679 million.
  

10           Cooperatives Table 7.S I'm going to move back over to
  

11   the tables and talk about table 7.S.
  

12      Q.  Which is reprinted in Exhibit 72 at this point in the
  

13   document on page 13.  But it is the very same table that is in
  

14   Exhibit 73 as 7.S, correct?
  

15      A.  Correct, except for the word coefficient and constant
  

16   are different, but they are intended to mean the same thing.
  

17      Q.  Okay.  So I interrupted you as you were going to talk
  

18   about 7.S.
  

19      A.  Okay.  So supplying all of the data and having, again,
  

20   trying to come up with a cost-estimating equation, these were
  

21   the results.  So for the demand area --
  

22       JUDGE CLIFTON:  Before you do that, please read into the
  

23   record above the table what you call it, including your title
  

24   for it and so forth.
  

25       MR. HOLLON:  Cooperatives Table 7.S (Regression Summary
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 1   from the Market Administrator Milk Transport Study - California
  

 2   Data, May and October 2013)
  

 3           We had three demand areas, which I have outlined
  

 4   earlier.  So for the demand area So Cal (R/SB) Southern
  

 5   California, coming from Riverside and San Bernardino counties,
  

 6   Transportation Zone 1, the estimating equation would have had
  

 7   an intercept of 0.04497, plus a constant of 0.00318 for that
  

 8   area, times a number of miles driven.  And in our final
  

 9   equation, that constant would be adjusted by fuel adjuster.
  

10   The R-Square, or the measure of how good a predictor the
  

11   equation is of the actual data, was 0.792 or 79.2 percent.  And
  

12   again, the number of records, pounds, and weighted miles from
  

13   the descriptive data.
  

14           The second equation, which would have been estimating
  

15   deliveries into Southern California listed as So Cal (-R/SB)
  

16   were deliveries into Southern California from any county except
  

17   Riverside and San Bernardino, Transportation Zone 2, would have
  

18   had an intercept of 0.00485, and a constant of 0.00546 and
  

19   again, the constant would be adjusted by fuel adjuster.
  

20   And the R-Square for that equation was 97.6, indicating its
  

21   predictability to, predictability of the equation versus the
  

22   actual data.
  

23           And third demand area, Not So Cal, or Not Southern
  

24   California, Transportation Zone 3, had intercept of 0.05441,
  

25   and a constant 0.00571, and again, that would be adjusted by a
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 1   fuel adjuster.  And had an R-Square of 0.992.
  

 2           And I would note that the intercepts to show different
  

 3   values of which would be expected, and that the Transportation
  

 4   Zone 2 value has a different looking intercept than the other
  

 5   two, but that is reflective of the make up of the observations,
  

 6   and we went back and looked at that many times as a part of our
  

 7   process, and those are the numbers that are accurate.
  

 8   BY MR. BESHORE:
  

 9      Q.  Can you just talk briefly about the labels, constant
  

10   and coefficient, which are different words of the same place in
  

11   the table that's on page 13 of Exhibit 72, versus the table
  

12   that's in Exhibit 73.  Just describe what those are on, I think
  

13   you said the words basically meant the same thing or attempted
  

14   to.
  

15      A.  That was my mistake of labeling them differently, and I
  

16   did both of, you know, created the first table and copied it
  

17   in, and made a change in that absentmindedly.  But the
  

18   estimated equations, as we'll run through them, are in the form
  

19   of, for example, in the Transportation Zone 1, it would take
  

20   0.04497, plus the fuel adjusted 0.00318 times the number of
  

21   miles, and whatever that represents, is a, ends up being a cost
  

22   per hundredweight per mile, and you multiply that by the
  

23   hundredweights driven, and that would give you the credit
  

24   payment.  And that's detailed again, as we go through the
  

25   document.
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 1      Q.  So just a couple of things, then.  Are cost and
  

 2   coefficient just terms that are sometimes that interchangeably
  

 3   used in these kinds of statistical calculations?
  

 4      A.  I interchange them.
  

 5      Q.  Okay.  Now, the numbers in the columns on Table 7.S,
  

 6   intercept and constant, are they dollars and cents items?
  

 7      A.  Well, they resulted in dollars and cents item, so to
  

 8   say they are exactly dollars and cents, I'm not sure that would
  

 9   be the right definition.  But when you run them through the
  

10   process, you end up with a dollars and cents item.
  

11      Q.  Okay.  Thank you.
  

12          (See Table on Page 13 of Exhibit 72.)
  

13      A.  Back to page 13.
  

14          E.  Fuel Adjustor
  

15           Diesel fuel is one of the key components of the cost of
  

16   milk transport.  The proposal includes the fuel cost adjustor.
  

17   Historically, diesel fuel prices are marked by periods of
  

18   volatility.  Price volatility makes it difficult to negotiate
  

19   the full value of frequent fuel cost changes.  Thus, a fuel
  

20   adjustor is an important mechanism in the regulated transport
  

21   cost recovery system.  Its inclusion serves to fairly and
  

22   accurately reflect fuel cost changes, thus maintaining the
  

23   reimbursement cost formula in line with actual cost, and
  

24   preventing either underpayment of cost or making a windfall
  

25   payment if fuel costs were to decline significantly.
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 1   Additionally, the inclusion of a fuel cost adjustor should
  

 2   reduce the frequency of hearings to adjust the transport
  

 3   reimbursement rate and has been included in other FMMO
  

 4   transportation credit systems in the Southeastern orders.
  

 5           Our proposal for a fuel cost adjustor is based on
  

 6   current experience in the California market.  Our format to
  

 7   compute an adjuster is:
  

 8   1.  Determine a price series for fuel;
  

 9   2.  Determine a base period for measuring fuel cost change;
  

10   3.  Compute the difference between the base period and the
  

11   current period;
  

12   4.  Divide the difference by a standard miles per gallon to
  

13   arrive at an adjustment factor per mile;
  

14   5.  Divide the dollar cost by a typical load size and then by
  

15   100 to express the value in a cost per hundredweight per mile;
  

16   6.  Multiply the result by the number of hundredweights hauled
  

17   and the miles travelled.
  

18      Q.  Is that point 6?
  

19      A.  Point 6.  Multiply the result by the number of
  

20   hundredweights hauled and the miles travelled.
  

21          For the current price measure to adjust diesel fuel
  

22   cost, our proposal will use the most recent eight weeks average
  

23   of the diesel (online highway) - All Types Price Per Gallon as
  

24   reported by the Energy Information Administration of the United
  

25   States Department of Energy for California from the price
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 1   series Weekly Retail Gasoline and Diesel Prices.  This data is
  

 2   published --
  

 3       JUDGE CLIFTON:  Let me have you -- within that sentence you
  

 4   have got in parentheses written, (on highway) and you read it
  

 5   as (online highway.)
  

 6       MR. HOLLON:  Okay.  I meant on highway.
  

 7       JUDGE CLIFTON:  On highway.  All right.
  

 8       MR. BESHORE:  Thank you, your Honor.
  

 9       MR. HOLLON:  This data is published weekly and prices from
  

10   January of 2011 through July 2015 are outlined in Cooperatives
  

11   Table 7.T (California No. 2 Diesel Retail Prices (Dollars Per
  

12   Gallon)) and depicted in Cooperatives Chart 7.U (E.I.A --
  

13   California nO. 2 Diesel Retail Prices January 2011 to July
  

14   2015.)
  

15   This file can be found at:
  

16   http://tonto.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=EMD
  

17   _EPD2D_PTE_SCA_DPG&f=M
  

18      Q.  We would like to request that that URL for that
  

19   website, which is more than a line long, be placed in the
  

20   transcript as if read at this point, as it is printed on page
  

21   15 of Exhibit 72.
  

22       JUDGE CLIFTON:  I agree.  The court reporter will go to
  

23   Exhibit 72, page 15, and find the website that's located the
  

24   second line down from the top and type that in as if the
  

25   witness had read it into the record.
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 1       MR. BESHORE:  Thank you.
  

 2       MR. HOLLON:  Returning to the testimony at page 15, top of
  

 3   the page:
  

 4           Using the most recent prior eight weeks average allows
  

 5   for short-term spikes or --
  

 6       JUDGE CLIFTON:  Wait, wait start again.
  

 7       MR. HOLLON:  Using the most recent prior eight weeks
  

 8   average price allows for short-term spikes or troughs such as a
  

 9   weather event or a short-term "market shock" to be incident to
  

10   be averaged out.  We propose using the period April 2013
  

11   through November 2013 to establish the base.  This period
  

12   overlaps by a month on each end the period for which the
  

13   Cooperatives' actual data was collected for the rate study.
  

14   The eight month base diesel rate price was --
  

15   BY MR. BESHORE:
  

16      Q.  Start that sentence again.
  

17      A.  The eight month base rate diesel price was $4.11 per
  

18   gallon.  For the purposes of this example, the most recent
  

19   eight week average diesel price was $3.094 per gallon, and that
  

20   would have been, (06/22/2015-08/010/2015), which would
  

21   represent from June 22 to August 10th.
  

22      Q.  Of 2015?
  

23      A.  Of 2015.  This base would be used by the Market
  

24   Administrator each month to compute the fuel adjustor.  It
  

25   would remain in place until changed at a subsequent hearing.
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 1   For implementation of a final decision, the most recent eight
  

 2   week period would be set by the Market Administrator in
  

 3   accordance with the process described above.
  

 4       JUDGE CLIFTON:  All right.  Let's just go back up one
  

 5   paragraph and look at the way that date is expressed, that
  

 6   August 10, 2015.  Shall we strike a zero just so that it is in
  

 7   the more usual format?
  

 8       MR. HOLLON:  That would be true.
  

 9       JUDGE CLIFTON:  Okay.  So it doesn't make a difference, but
  

10   we might as well be used to looking the at the date.  So let's
  

11   have the, Ms. Elliott, if you will mark on the two record
  

12   copies, this change on page 15 of Exhibit 72, at the very end
  

13   of the first full paragraph there's a date.  And that date is
  

14   August 10, 2015, expressed in numbers.  So if you will just
  

15   strike the 0 before the 10.
  

16       MS. ELLIOTT:  Okay.
  

17       JUDGE CLIFTON:  Thank you.  All right.  Now, you have read
  

18   the next paragraph, and so if you want to start with the next,
  

19   heading you may.
  

20       MR. HOLLON:  The next paragraph is cooperatives Table 7.V
  

21   (Combination Truck, Fuel, Consumption and Travel) is abstracted
  

22   from the Highway Statistics as published by the U.S. Department
  

23   of Transportation for combination trucks.  The Highway
  

24   Statistics Series consists of annual reports containing
  

25   analyzed statistical information on motor fuel, motor vehicle
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 1   registrations, driver licenses, highway user taxation, highway
  

 2   mileage, travel, and highway finance.  This information has
  

 3   been published annually since 1945.  The data for 2013, the
  

 4   most recent data available, show an average of 5.8 miles per
  

 5   gallon as a national average.  This also reflects the
  

 6   experience of our hauling operations in California, and this
  

 7   data series has been used in other FMMO hearings.
  

 8           So I'm going to go back to the exhibit and look at 7.T,
  

 9   7.U, and 7.V.  7.T is simply a listing of the diesel prices
  

10   from the locations cited, and showing for the period April of
  

11   2013 through November of 2013, an average of 4.110.  And this
  

12   is what we chose to use for the base period.  The data we
  

13   collected for our hauling study that generated the equations
  

14   were from May and October, and we chose to overlap those diesel
  

15   prices by one month and then average them to get a base.
  

16   BY MR. BESHORE:
  

17      Q.  So on Table 7.T, the months of April 2013 through
  

18   November 2013 are likely shaded from the exhibit, correct?
  

19      A.  That is correct.
  

20      Q.  And the $4.11 is a simple average of the reported
  

21   figure from the Energy Information Administration for those
  

22   eight months?
  

23      A.  It is.
  

24      Q.  Thank you.  Go ahead.
  

25      A.  Chart 7.U is the graph of those prices.  And the point
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 1   of chart 7.U is to demonstrate that the prices are volatile and
  

 2   that there's been a market change and decrease, and yet still
  

 3   there is the volatility up through the data that's published.
  

 4      Q.  Okay.
  

 5      A.  And Table 7.V is taken from the Department of
  

 6   Transportation Data.
  

 7       JUDGE CLIFTON:  I'm sorry, help me -- would you go back to
  

 8   page 15, and you intend this to be an eight-week period; is
  

 9   that right?
  

10       MR. HOLLON:  Uh-huh.
  

11       JUDGE CLIFTON:  I think we have got a seven-week period,
  

12   I'm not sure.
  

13       MR. BESHORE:  That's the June 22, 2015 through August 10,
  

14   2015 period that your Honor is checking?
  

15       JUDGE CLIFTON:  Yeah, I think it is seven weeks.  We can
  

16   get back to that later, but if you want eight weeks, we may
  

17   have to look at that again.
  

18       MR. HOLLON:  So for the purpose of the example, if it is
  

19   seven weeks it's not going to make any difference.
  

20       JUDGE CLIFTON:  Right.  Unless you want --
  

21       MR. HOLLON:  I wanted to generate, I just wanted to
  

22   generate a number to show how it would work.  If I dropped a
  

23   week in the average, that was my mistake.  But the --
  

24       MR. BESHORE:  The number's just a hypothetical one to make
  

25   it work through.
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 1       MR. HOLLON:  Well, it's hypothetical now.
  

 2       MR. BESHORE:  Well, or it's an example.
  

 3       MR. HOLLON:  It's an example, right.
  

 4       JUDGE CLIFTON:  Okay.
  

 5   BY MR. BESHORE:
  

 6      Q.  So Table 7.V.
  

 7      A.  This is the data from the U.S. Department of
  

 8   Transportation that shows their data series, and the fact that
  

 9   the average miles travelled per gallon for 2013 was 5.8.  And
  

10   again, this data series is published regularly, and it was used
  

11   in a similar manner in the Southeastern order hearings.
  

12      Q.  And the table, Cooperatives Table 7.V, is actually
  

13   printed on page 16 of your testimony statement.
  

14      A.  It is.
  

15      Q.  Correct.
  

16      A.  And I would note that in the testimony statement, the
  

17   rows designating the cite are correct and visible, and yet in
  

18   the Exhibit 73, there were the rows were collapsed somewhat,
  

19   you can't see the entire cite.  So the court reporter can pull
  

20   them out of her copy of the statement to insert them, that
  

21   would be okay with me.
  

22      Q.  The source is the website, or the sources at the bottom
  

23   of the exhibit as part of it was lost in reprinting Table 7.V
  

24   in Exhibit 73?
  

25      A.  Correct.
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 1      Q.  Okay.  But the full cites are listed in the sources on
  

 2   the page 16 of Exhibit 72?
  

 3      A.  It is.
  

 4       JUDGE CLIFTON:  All right.  So even though the table won't
  

 5   be in the transcript, you would like, Mr. Hollon, for the
  

 6   sources of Cooperatives Table 7.V (Combination Truck Fuel
  

 7   Consumption and Travel), you would like the sources of that
  

 8   information to be in the transcript --
  

 9       MR. HOLLON:  Yes.
  

10       JUDGE CLIFTON:  -- without you having to read it, because
  

11   it's complicated and it can be copied from page 16 just below
  

12   the table.
  

13       MR. HOLLON:  Yes.
  

14       JUDGE CLIFTON:  All right.  Good.  I think that is a good
  

15   way to get that into the transcript, just as if you had just
  

16   read the words under the word "sources."
  

17      (COURT REPORTER INSERTED INFORMATION AS LISTED ON PAGE 16
  

18      OF EXHIBIT 72.)
  

19      Sources
  

20      1965-94; U.S. Department of Transportation, Federal Highway
  

21   Administration, Highway Statistics Summary to 1995,
  

22   FHWA-PL-97-009 (Washington, DC; July 1997), table VM-201A,
  

23   available at
  

24   http://www.fhwa.dot.gov/policyinformation/statistics.cfm as of
  

25   Mar. 23, 1995-2012:  Ibid,  Highway Statistics (Washington, DC:
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 1   Annual issues), table VM-1, available at
  

 2   http://www.fhwa.dot.gov/policyinformation/statistics.cfm as of
  

 3   Mar. 4, 2014.
  

 4       MR. HOLLON:  Returning to page 16.  Back to the testimony.
  

 5           There are several software programs that can establish
  

 6   a mileage matrix composed of mileages from every farm in the
  

 7   state to every plant in the state.  Both CDFA and other FMMO
  

 8   offices use the amount.  This table would be determined and
  

 9   maintained the by the Market Administrator.  The fuel adjustor
  

10   requires a truck tank size as part of the calculation.  The
  

11   Cooperatives' experience is that an average size load of 51,500
  

12   pounds is typical for the market.  A sample computation for the
  

13   fuel adjustor per hundredweight per mile is:
  

14           And now, I refer to Table 7.W, which is also reproduced
  

15   in the testimony.
  

16           (See Table on Page 17 of Exhibit 72.)
  

17           So this table outlines how a fuel adjustor would be
  

18   computed each month.
  

19           Column A is simply a description of what's going on.
  

20           Column B is numbers including some calculations which I
  

21   have outlined in the rows beneath the table.  So for the
  

22   purposes of my example and what I intended to be a current
  

23   eight-week average -- thank you -- is $3.094 per gallon.  So in
  

24   that eight-week period, diesel fuel averaged $3.094 per gallon.
  

25   The base period, which would not change unless there was a
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 1   hearing to change it, was $4.11 per gallon.  So fuel decreased
  

 2   in this period by a $1.016 per gallon.  Divided that by the
  

 3   tank size, so that's price per gallon, gives, and I'm sorry,
  

 4   divide by the gallons per mile of 5.8.
  

 5   BY MR. BESHORE:
  

 6      Q.  Miles per gallon.
  

 7      A.  Yields a negative 0.175172.  If you went one mile, that
  

 8   would be your fuel adjustor.  To get it to a per hundredweight
  

 9   rate, we would divide it by the average tank size, which is
  

10   51,500 pounds, or converted to a hundredweight, 515
  

11   hundredweights, and you would get a per mile per hundredweight
  

12   adjustment of negative 0.000340.
  

13      Q.  Okay.  So.  Can you just go through the labeling,
  

14   identifying the numbers by column on Table 7.W the way the
  

15   calculation flow goes.  So in Column B you determine, you
  

16   calculate as you have described, a rate per mile for the fuel
  

17   adjustor, correct?
  

18      A.  Correct.
  

19      Q.  And then Column C, just -- just go through the process
  

20   but identify the column in which the number resulted in your
  

21   calculation is placed.
  

22      A.  Sorry, you need to try that again, please.
  

23      Q.  I think it is time to break, right?
  

24      A.  No, a little bit further it is time to break.  Finish
  

25   this page and it will be a good break.
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 1      Q.  So in Column B of Table 7.W, you calculate a rate per
  

 2   mile for the fuel adjustor.  In this case it's negative
  

 3   $0.175172?
  

 4      A.  Correct.
  

 5      Q.  Okay.  Then to get back to dollars per hundredweight,
  

 6   you need to know how many miles are involved, which is Column
  

 7   B, correct?
  

 8      A.  No, column C is 1.
  

 9      Q.  C, I'm sorry.
  

10      A.  Right.
  

11      Q.  Okay.  For the cost per, okay, so if it is only -- why
  

12   is the load cost then the --
  

13      A.  Because we're developing a rate per hundredweight, per
  

14   mile.
  

15      Q.  Okay.  So 175172 is per hundredweight per mile as a
  

16   load cost.  Then E is the tank size, the number of
  

17   hundredweights?
  

18      A.  Right.
  

19      Q.  And F is dividing the load cost by the number of
  

20   hundredweights?
  

21      A.  Correct.
  

22       JUDGE CLIFTON:  Mr. Vlahos?
  

23       MR. VLAHOS:  Just --
  

24       MR. BESHORE:  Mr. Vlahos makes the point that I misstated,
  

25   Column E is not the number of hundredweights, it shows the
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 1   number of pounds.
  

 2       MR. HOLLON:  Right.
  

 3       MR. BESHORE:  That needs to be converted to hundredweights.
  

 4       MR. HOLLON:  Right.
  

 5       MR. VLAHOS:  And then you divide by a hundred to get the
  

 6   hundredweights.
  

 7       MR. HOLLON:  Right.
  

 8       MR. BESHORE:  So can you take us from there to your lunch
  

 9   break?
  

10       MR. HOLLON:  The result of this calculation for this time
  

11   period is that .000340 per hundredweight per mile is deducted
  

12   from the rate calculation or constant derived from the
  

13   regression equations described in Cooperative Table 7.S for the
  

14   month the calculation was made.  Should the fuel adjustor
  

15   result in a positive number, it would increase the rate
  

16   calculation.
  

17       MR. BESHORE:  So the number at the beginning of that
  

18   sentence, is, can you just state that as a dollar figure?
  

19   Because you didn't identify it as a dollar figure?
  

20       MR. HOLLON:  $.000340
  

21       MR. BESHORE:  Dollar decimal sign.
  

22       MR. HOLLON:  Correct.
  

23       MR. BESHORE:  Okay.
  

24       MR. HOLLON:  Step by step.
  

25       JUDGE CLIFTON:  You know, that's not going to be real
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 1   clear.  Let -- why don't you just read that sentence one more
  

 2   time, beginning with "the result of this calculation."
  

 3       MR. HOLLON:  The result of this calculation for this time
  

 4   period is that $.00034 per hundredweight per mile is deducted
  

 5   from the rate calculation (or constant) derived from the
  

 6   regression equations described in Cooperatives Table 7.S for
  

 7   the month the calculation was made.  Should the fuel adjustor
  

 8   result in a positive number, it would increase the rate
  

 9   calculation.
  

10           F.  Step-by-Step Calculation of Rate Payment
  

11           The calculation is computed as follows:
  

12       MR. BESHORE:  Is that a good place to break --
  

13       MR. HOLLON:  Yep.
  

14       MR. BESHORE:  -- before we get into that table?  I propose
  

15   we break for lunch at this point, your Honor, which is the end
  

16   of page 17, beginning the top of page 18 of Exhibit 72.
  

17       JUDGE CLIFTON:  Very good.  Let's see, what time is it now?
  

18   So it's pretty close to 12:40.  Please come back ready to go at
  

19   2:00.
  

20       (Whereupon, the lunch break was taken.)
  

21                            ---o0o---
  

22
  

23
  

24
  

25
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 1         FRIDAY, OCTOBER 16, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:05.  Mr. Beshore?
  

 3       MR. BESHORE:  Yes.  Marvin Beshore.  Thank you, your Honor.
  

 4   BY MR. BESHORE:
  

 5      Q.  Mr. Hollon, when we left off, you were at the top of
  

 6   page 18 of your testimony, Exhibit 72, and I think ready to
  

 7   delve into Table 7.X.
  

 8      A.  The final table.
  

 9      Q.  Thank you.  Please proceed.
  

10      A.  Table 7.X is a working example of the language and how
  

11   it would apply, and so I'm going to briefly run through the
  

12   table and then move down to the language.
  

13           So the examples were taken from data out of the
  

14   October 14 CDFA Haul Study just to get a reasonable
  

15   representative of a pound and a mile.  So that the, going back
  

16   to this, the structure of the table, the very first column, is
  

17   the section --
  

18       JUDGE CLIFTON:  Before you get to the columns, would you
  

19   read the name of it, the title?
  

20       MR. HOLLON:  Cooperatives Table 7.X (Computation of
  

21   Transportation Payment)
  

22           So the first column is the various section references
  

23   in the language, so where, for example, it says 1051.55(b)(1),
  

24   something that's happening in that row should parallel with the
  

25   section language that's giving an instruction.
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 1           The next column that says A, B, C, D, E, and F is
  

 2   simply for reference.  So if there is a question about
  

 3   something it may be easier to say in Section D, and then attach
  

 4   it to a section, or the next column which is describing some
  

 5   type of action.  So zones might be the Transportation Zones,
  

 6   pounds may be the pounds that is in this part of the operation.
  

 7   So intercept coefficient, referring to the numbers that are in
  

 8   those columns.
  

 9           The next column is if there's a mathematical
  

10   calculation, I tried to give an example of what would be the
  

11   first column.  So just for example, the first thing in that
  

12   column is $3.094 - $4.110, and over in the next column, that
  

13   result is -1.016.  So when you see -1.016, you might look over
  

14   and see what the math is that got there.
  

15           The next column that says October 14, Transportation
  

16   Zone 1, would be an application of the transportation language
  

17   to, below that originated, and was shipped to a Zone 1 example.
  

18   And I think I pulled all of those so that they actually fit
  

19   Zone 1.  But even if they don't, the numbers would still be the
  

20   right calculation.
  

21           And the next column is intended to be an example of how
  

22   a transportation from a farm to a Zone 2 plant.  And the third
  

23   would be a calculation from a farm that would be described into
  

24   a plant described in Transportation Zone 3.
  

25           So looking across, the first row, 1055.(b)(1)
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 1   identifies which transportation zone it might be in so that
  

 2   someone would know where the from was and where the to was,
  

 3   that everything would apply, or if it was going to be audited,
  

 4   that the farm and the plant did actually meet that definition.
  

 5           The row labeled 1051.55(b)(1) is a pound, and that
  

 6   section talks about giving a pound of milk.
  

 7           1055(c)(1)(i) are miles, and that refers to the section
  

 8   where you attach miles to the calculation and what the rules
  

 9   are for miles.
  

10           1051.56(a)(1) would be the most recent eight weeks of
  

11   diesel price.  And we have gone over where that comes from.
  

12   And for this example that would be $3.094.
  

13           Row 1051.56(a)(2) would be the diesel base, and that's
  

14   the number that we're starting out with as the diesel, the base
  

15   diesel price for the period that we collected transportation
  

16   data in.
  

17           The next row subtracts those two numbers to give a
  

18   negative -1.016.
  

19           The next row, 1051.56(a)(3) is the truck miles per
  

20   gallon base of 5.8 miles per gallon taken from the Department
  

21   of Transportation table.
  

22           1051.56(a)(3) divides these two numbers to come up with
  

23   a negative -0.175172.
  

24           The next row, 1056.(a)(4) is typical tank per
  

25   hundredweight size, and we are offering up 51,510 pounds as an
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 1   average.
  

 2           And the row 1051.56(a) (4) and (5) is the division of
  

 3   those numbers, and that definition takes place in two places.
  

 4           I'm going to back up a row.  My tank size is 51,500,
  

 5   and it says 51,510, and I would have to correct that if the
  

 6   math flows through, but we wanted 51,500 for our tank size.
  

 7           Dividing those out, the row 1051.56(a) (4) and (5)
  

 8   makes that division.
  

 9           So now we have the fuel adjustor calculator.
  

10   1051.56(a)(6)(a) brings over the appropriate intercept value
  

11   for the transportation zone, and that would be different for
  

12   each of the columns, because there's a different value for each
  

13   of the transportation zones.
  

14           1051.56(a)(6)(a) brings over the mileage coefficient
  

15   for the appropriate zone and there would be a different one for
  

16   each of the three zones.
  

17           The next row is the subtraction or adjusting the miles
  

18   coefficient by the fuel adjustor.  So since the fuel adjustor
  

19   is negative, we're going to reduce that in each case.  And so
  

20   as an example, in Transportation Zone 1 where that result is
  

21   the 0.00284, that is 0.00318 plus the negative -0.00034.  And
  

22   so that, that calculation would take place in each of the three
  

23   zones.
  

24           Coming down to, in the E section, there's only one row.
  

25   1051.56(a)(6) yields a factor per hundredweight for the miles
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 1   driven.  So that's our equation of the intercept plus the
  

 2   constant, adjusted by fuel, times a number of miles.  And you
  

 3   can see the parentheses takes that mileage times the per mile
  

 4   constant, the per mile number.
  

 5           And we, the end result of that is then multiplied by
  

 6   the load weight to get a payment on this particular load of
  

 7   $67.91 or on the middle column, for that 143-mile trip, $368.54
  

 8   or $269.23 on the third column.
  

 9           So moving through the proposed text, and there is a
  

10   footnote, so Heading G.  Proposed Text, and footnote 2
  

11   indicates:
  

12   The presence of Italics, Bold, and Underline indicate changes
  

13   from the proposed language.
  

14           Section 1051.55 Payment for Transportation credits.
  

15       (a)  Payments for transportation credits to handler,
  

16   including cooperative associations, shall be made as follows:
  

17
                (1) On or before the 16th day, (except as provided

18                in Section 1000.90) after the end of each month,
                the Market Administrator shall pay to each

19                handler, including cooperative associations acting
                as handlers that delivered and reported pursuant

20                to Section 1051.30(c), milk directly from
                producers' farms as specified in paragraph (b)(1)

21                to plants as specified in paragraphs (b)(1) and
                (2) of this section, an amount determined pursuant

22                to paragraph (c) of this section.
  

23           I want to back up and say that the 16th should be
  

24   bolded and underlined, because earlier in our process when
  

25   Mr. Eric testified, we moved some of those dates.  And so I
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 1   neglected to bold and underline, I think the Notice of Hearing
  

 2   says 13th.
  

 3   BY MR. BESHORE:
  

 4      Q.  Correct.   So the 16th is a change in our pool, all the
  

 5   date sequences basically moved three days.
  

 6      A.  Correct.
  

 7      Q.  Thank you.
  

 8      A.  Back to page 19.
  

 9          (2) Transportation credits paid pursuant to this
           section shall be subject to final verification by the

10           Market Administrator pursuant to Section 100 0.77,
           strike the word and

11
       (b) Transportation credits shall apply to the

12
    following:

13
           (1) Bulk milk delivered directly from dairy farms,

14           to pool plants described in (b)(2) in the
           following Transportation Zones:

15
                (i) Transportation Zone 1 - deliveries to

16                plants located in the counties of Los
                Angeles, Orange, Riverside, San Bernardino,

17                San Diego, and Ventura, originating from
                dairy farms located in the counties of

18                Riverside -- strike the words San Diego --
                and going back after striking San Diego, the

19                words after striking San Diego, it should
                read or San Bernardino;

20
                So just to make it clear, that sentence with

21                the words with the words taken out would say,
                originating from dairy farms located in the

22                counties of Riverside or San Bernardino.
  

23                (ii) Transportation Zone 2 - deliveries to
                plants located in the counties of Los

24                Angeles, Orange, Riverside, San Bernardino,
                San Diego and Ventura, originating from dairy

25                farms located in all counties within the
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 1                the words San Diego -- and San Bernardino.
                So that sentence with the words San Diego

 2                struck should read, I'll read the last part
                of it -- counties within the marketing area

 3                except Riverside and San Bernardino.
  

 4                (iii) Transportation Zone 3 - deliveries to
                plants located in the counties of Alameda,

 5                Contra Costa, Marin, Napa, Santa Clara, San
                Francisco, Santa Cruz, San Mateo, Sacramento,

 6                Solano, and Sonoma counties originating from
                dairy farms located in all counties within

 7                the marketing area.
  

 8           (2)  The pool plant(s) which for the month have
           utilization of greater than 50 percent in Classes I

 9           and/or II.  The utilization requirement may be met for
           this current month or it may be met on the basis of

10           utilization during the preceding twelve-month period
           ending with the current month.

11
       (c)  Transportation credits shall be calculated at the

12
   following rates:

13
           (1)  With respect to each delivery described in

14           paragraph (b)(1) of this section, the Market
           Administrator shall:

15
                (i) determine the shortest hard-surface highway

16                mileage between the shipping farm and the
                receiving plant.  The mileage determined by this

17                calculation shall not be greater than 225;
  

18                (ii)  Multiply the pounds determined in Section
                1051.55(b)(1) by the rate for the month computed

19                to set, computed pursuant to Section 1051.56(a)(6)
                for each transportation zone;

20
  

21           Section 1051.56, strike the words mileage rate, insert
  

22   the word rate, followed by for transportation credits.
  

23           So corrected for the strikes and the insertions, it
  

24   should read:  Rate for transportation credits.
  

25   (a) The Market Administrator shall compute the fuel adjustor
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 1      (1)  For the fuel adjustor rate, compute the simple average
           rounded to the three decimal places for the most recent

 2           eight weeks of the Diesel (on Highway) - All Types
           price per gallon as reported by the Energy Information

 3           Administration of the United States Department of
           Energy for the Series California Number 2 Diesel Retail

 4           Prices.
  

 5      (2)  From the result in paragraph (a)(1) in this section
           subtract -- strike $4.099, insert $4.110 per gallon;

 6
      (3)  Divide the result in paragraph (a)(2) of this section

 7           by 5.8, and round to -- strike the word 3, insert the
           word 6, decimal places to compute the fuel cost

 8           adjustment factor.
  

 9      (4)  Divide the result in paragraph (a)(3) of this
           Section by 515 -- strike 520.

10
      (5)  Round the result in paragraph (a)(4) of this section,

11           down to -- strike the word 5, insert the word 6 --
           decimal places, to compute the fuel adjustor rate.

12
      (6)  Compute the hundredweight rate as follows:

13
           (i)  For Transportation Zone 1, the sum of $0.04497,

14           plus the product of the miles determined in Section
           1051.55(c)(1)(i) times the sum of $0.00318 plus the

15           amount determined in Section 1051.56(a)(5);
  

16           (ii)  For Transportation Zone 2, the sum of $0.00485
           plus the product of the miles determined in $105 --

17
  

18      Q.  Excuse me, is that a -- that's a section?
  

19      A.  Correct.
  

20      Q.  Not dollar?
  

21      A.  I'll back up a few words.
  

22          Plus the product of the miles determined in Section
           1051.55(c)(1)(i) times the sum of $0.00546 plus the

23           amount determined in Section 1051.56(a)(5);
  

24          (iii) For Transportation Zone 3, the sum of $0.05441,
           plus the product of the miles determined in Section

25           1051.55(c)(1)(i) times the sum of $0.00571 plus the
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 1      (b)  The Market Administrator shall announce publicly on or
   before the 23rd day of the month (except as provided in Section

 2   1000.90 of this chapter) the fuel adjustor rate pursuant to
   paragraph (a) of this section for the following month.

 3
  

 4       Note that payments are calculated and paid on a per farm
  

 5   basis, so these examples envision the volume coming from one
  

 6   farm located in the source area and delivering to a plant in a
  

 7   demand area.  A single farm could have multiple delivery points
  

 8   in a single month, hence multiple payments, and a route could
  

 9   have more than one stop and each stop would be treated
  

10   individually for the pounds it delivered to the plant.
  

11       Handlers will be responsible to report to the Market
  

12   Administrator all data necessary needed to compute the
  

13   transportation credit.  Transportation credit payments will be
  

14   made to handlers, and handlers will be responsible to furnish
  

15   information to independent producers relative to the
  

16   transportation credits received on their milk deliveries.
  

17       Transportation credits will apply to shipment to pool
  

18   plants which, for the month, have utilization of greater than
  

19   50 percent in Classes I and/or II.  The utilization requirement
  

20   may be met for the current month, or it may be met on the basis
  

21   of utilization during the preceding twelve-month period ending
  

22   with the current month.  Since Class I and II shipments
  

23   contribute higher values to the producer blend pool, we propose
  

24   shipments to plants with both utilizations get transportation
  

25   credit payments.
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 1       We also propose that the Market Administrator periodically
  

 2   publish a hauling cost study that details key cost data.
  

 3   Participants in the industry can request to hear to review the
  

 4   cost data determine if they wish to alter the reimbursement
  

 5   rates.
  

 6      Q.  So that completes the presentation of your testimony in
  

 7   Exhibit 72, correct?
  

 8      A.  It does.
  

 9      Q.  Okay.  So just a couple of initial questions on direct
  

10   examination.
  

11          Would you go to Table 7.W of Exhibit 73, please?
  

12      A.  Yes.
  

13      Q.  Okay.  In the very last line below the chart, very last
  

14   line on the tables, is there a correction required?
  

15      A.  There is a correction required.  The very last line,
  

16   the very last calculation that reads, 515 divided by 100,
  

17   should read:  51500 divided by 100.
  

18      Q.  Okay.  We would request, your Honor, that that
  

19   correction be made on the record copy of Exhibit 73, Table 7.W.
  

20       JUDGE CLIFTON:  All right.  Ms. Elliott, let me know when
  

21   you have in front of you Exhibit 73, Table 7.W, which is the
  

22   next to the last page of that exhibit.
  

23       MS. ELLIOTT:  I'm there.
  

24       JUDGE CLIFTON:  Okay.  Good.  So do you see the last line
  

25   below the table?
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 1       MS. ELLIOTT:  Yes.
  

 2       JUDGE CLIFTON:  Do you see the very last numbers in
  

 3   parentheses?
  

 4       MS. ELLIOTT:  Yes.
  

 5       JUDGE CLIFTON:  So would you strike what you are looking at
  

 6   there, and write in parentheses (51500/100).
  

 7       MS. ELLIOTT:  Okay.
  

 8       JUDGE CLIFTON:  All right.  And, Mr. Hollon, while we're
  

 9   looking at that --
  

10       MR. HOLLON:  Sorry, I was through looking at that.
  

11       JUDGE CLIFTON:  Okay.  You had said you want 51,500 for the
  

12   typical tank size.
  

13       MR. HOLLON:  Correct.
  

14       JUDGE CLIFTON:  Now, that is 51500 what?
  

15       MR. HOLLON:  Pounds.
  

16       JUDGE CLIFTON:  Pounds.  Okay.  That's why we're dividing
  

17   by a 100 to get a hundredweight.
  

18       MR. HOLLON:  Correct.
  

19       JUDGE CLIFTON:  All right.
  

20       MR. HILL:  Your Honor?
  

21       JUDGE CLIFTON:  Mr. Hill.
  

22       MR. HILL:  Brian Hill.  In his Exhibit 72 on page 17,
  

23   should we make the same correction, I'm assuming?
  

24       MR. BESHORE:  Yes, thank you, Mr. Hill.  I neglected to
  

25   note that.
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 1       JUDGE CLIFTON:  Good.  Thank you.  So, Ms. Elliott, would
  

 2   you go with us, please, to page 17 of Exhibit 72, find that
  

 3   same line and make that same correction.
  

 4       MS. ELLIOTT:  Okay.
  

 5       JUDGE CLIFTON:  Good.  Mr. Beshore?
  

 6   BY MR. BESHORE:
  

 7      Q.  Yes.  Okay.  So turn to Table 7.X, if you would, in 73,
  

 8   Mr. Hollon.  And Mr. Miltner has called to my attention that
  

 9   this is your example of a calculation.  In the unlabeled
  

10   column, the very last cell at the bottom row there is the
  

11   number 49,992.  To do the math right, that should be divided by
  

12   100; is that correct?
  

13      A.  Yes, it should.  In the instruction it says "rate times
  

14   hundredweight hauled" and I have pounds there.
  

15      Q.  So we should add a slash 100 --
  

16      A.  Correct.
  

17      Q.  -- after 49992?  That's Table 7.X, the fourth column
  

18   from the left, the bottom row.  We would ask that that
  

19   correction be made on the record copy, your Honor.
  

20       MR. HILL:  And again, the same change on 7.X in Exhibit
  

21   number 72 would be applicable?
  

22       MR. VLAHOS:  Page 18.
  

23       MR. HILL:  Page 18, yes.
  

24       MR. HOLLON:  Yes, it would.
  

25       JUDGE CLIFTON:  I'm going to ask Ms. Elliott to listen with
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 1   me, I didn't catch where this is.  So, Mr. Beshore, excuse me,
  

 2   Mr. Hollon, tell us again, and I'm going to ask Ms. Elliott to
  

 3   make these corrections as you say, but I have not yet grasped
  

 4   where we are.
  

 5       MR. HOLLON:  Which exhibit is your finger on?
  

 6       JUDGE CLIFTON:  I'm on 7.X of Exhibit 73.
  

 7       MR. HOLLON:  Okay.  7.X of Exhibit 73, in the center column
  

 8   where there are math functions happening, the very bottom it
  

 9   says $0.135850 times 49992?
  

10       JUDGE CLIFTON:  Yes.
  

11       MR. HOLLON:  There should be an additional divide by 100.
  

12       JUDGE CLIFTON:  Slash 100 we insert.  So Ms. Elliott, are
  

13   you finding that?
  

14       MS. ELLIOTT:  Yes.
  

15       JUDGE CLIFTON:  All right.  And we do that same thing on
  

16   Exhibit 72, page 18.
  

17       MR. HOLLON:  That is correct.
  

18       JUDGE CLIFTON:   Good.  Mr. Beshore?
  

19       MR. BESHORE:  Thank you, your Honor.
  

20   BY MR. BESHORE:
  

21      Q.  Just two questions to wrap up.
  

22          First off, why are the payments for transportation,
  

23   transportation credits, why are the payments made to handlers
  

24   rather than to producers, Mr. Hollon?
  

25      A.  Handlers are the entity that has the relationship with
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 1   the pool, and so that's where the calculation would be made by
  

 2   the Market Administrator and credited back to the handler, who
  

 3   presumably pays producers and also directs the transportation
  

 4   function.
  

 5      Q.  Does the payment to handlers have anything to do with
  

 6   what's authorized under the statute?
  

 7      A.  That is also correct.  What is authorized under the
  

 8   statute it does.
  

 9      Q.  So those transportation credits under the infamous 1985
  

10   Act, are only payable to handlers, correct?
  

11      A.  Correct.
  

12      Q.  Okay.  So, finally, we have been through a lot of
  

13   detail testimony as you got through 72 here, in terms of the
  

14   calculations and mathematical regression tables, and the
  

15   equations, etcetera.
  

16          Can you just to close that, bring us back to the
  

17   purpose of this entire function and proposal, part of the
  

18   proposal, as you see it?
  

19      A.  Well, as we started out saying that we feel like the
  

20   transportation system needs to be, transportation credit
  

21   system, needs to be a part of the proposal.  And producers have
  

22   indicated willingness to fund this in the Federal Order as they
  

23   do in the State Order now.  And I would note, and has been
  

24   noted earlier, if all of these dollars were assumed in the form
  

25   of a Class I premium, it would be along the lines of perhaps 60
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 1   cents on the low end.  And to my knowledge, that's even higher
  

 2   than the prevailing normal premium in the marketplace.  So I
  

 3   think producers recognize that that's maybe not a reasonable
  

 4   option.
  

 5          So why this model?  I want to point out first, that
  

 6   there's a tremendous difference between the amendatory hearings
  

 7   and promulgation hearings, and I have never been to a
  

 8   promulgation hearing.  But you start out with, certainly, much
  

 9   more things you need to cover.  The data and information that
  

10   you have is not always what you would, as complete as you would
  

11   like it to be, because, you know, you are promulgating
  

12   something new.  And you may be in a place where there is some
  

13   data but you don't have everything maybe you want.  So in order
  

14   to do this, we would have to reach in some different directions
  

15   in order to be able to do that.
  

16           The practice of farm-to-destination as far as hauling
  

17   rate calculation and a methodology is common to the California
  

18   market.  It is not as common in other order scenarios where
  

19   frequently it's thought of as route-to-destination, but that's
  

20   not true in the California market.  The proponents negotiate
  

21   and work with producers on hauling rates on that pattern.  So
  

22   our methodology supports that.
  

23           It does, however, conform with the USDA, what I'll say
  

24   typical transportation function, being transaction based and
  

25   mileage based.  So our proposal says you start here, you end
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 1   there, you went so many miles, according to a prescribed
  

 2   formula, there's a payment, here's the payment.  And it's an
  

 3   exact calculation.  So you have exact miles, you have exact
  

 4   volumes.
  

 5           The California producer industry is not familiar with
  

 6   the zone concept, the location adjustment concept.  So this
  

 7   would conform with something that they have some familiarity
  

 8   with.
  

 9           The current California transportation model, as I
  

10   mentioned, is not similar.  It takes wider geographic zones and
  

11   prescribes a rate rather than a point-to-point transaction.
  

12   And in our experience and in selling milk in the marketplace,
  

13   the transportation zones that we defined do have some amount of
  

14   commonality or uniqueness to them, and the conditions aren't
  

15   all similar.  Hence the need for three different types of
  

16   equations which provide a level of precision that we would feel
  

17   is necessary.  And this is somewhat different, again, from even
  

18   the Federal Order model.  I would throw out as an example in
  

19   the Chicago market, a delivery from a farm to a plant, say, in
  

20   Chemung or Huntley, Illinois, which is a metropolitan area but
  

21   pretty small, would face some different cost structures than if
  

22   you were delivering into Milwaukee or you were delivering into
  

23   Minneapolis.  So our proposal recognizes that there are
  

24   differences just based on you end your route at.
  

25           The methodology we suggested is a normal way to
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 1   estimate relationships.  And so it's, you know, nothing new,
  

 2   it's, I suspect many of us in the room would have done that at
  

 3   some stage in our educational career and forgotten more about
  

 4   how it works than you remember, but that was the methodology of
  

 5   using a regression equation is not unusual.
  

 6           The California transportation model has been amended
  

 7   many times, and I have not been to any of the transportation
  

 8   amendment hearings, those have been handled by our local folks.
  

 9   But I'm not aware that there's been a clean-the-slate look.
  

10   You know, no one has asked for one, so that would be one part.
  

11   But this is a clean-the-slate look.  We're starting over from a
  

12   blank page and saying here are transactions, here's precise
  

13   transactions, and so we want to try to get a minimal cost
  

14   recovery system.  And that's it.
  

15      Q.  Thank you, Mr. Hollon.  I would move for the admission
  

16   of Exhibits 72, 73, and 74, your Honor.  Mr. Hollon's available
  

17   for cross-examination.
  

18       JUDGE CLIFTON:  All right.  Before we admit them, I want to
  

19   go back, and you may not want to go too far away, Mr. Beshore.
  

20   I want to go back to exhibit 72, page 18,
  

21       MR. BESHORE:  Yes.
  

22       JUDGE CLIFTON:  And where Mr. Beshore said the 16th should
  

23   be both bolded and underlined, I want to direct Ms. Elliott to
  

24   do that.  So that's page 18, up from the little indented
  

25   paragraph to the first line of that little indented paragraph,
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 1   which starts with the number 1 in parentheses.  The 16th will
  

 2   be in bold and underlined on the record copies.
  

 3       MS. ELLIOTT:  Do I just re-underline it?
  

 4       JUDGE CLIFTON:  Yeah, I guess -- yeah, just right, just
  

 5   underlining it will be adequate.  I don't want you to trace
  

 6   over it.  Good point.
  

 7           All right.  Now, I want to ask, on page 15, Mr. Hollon,
  

 8   in the top, at the top half of the page there's a full
  

 9   paragraph that ends with the eight weeks that were used, and
  

10   they are in parentheses.  Those eight weeks begin with June 22,
  

11   2015.  Does the eighth week begin with August 10, 2015?
  

12       MR. HOLLON:  Yes.
  

13       JUDGE CLIFTON:  All right.  And so we do have the
  

14   eight-week period there.  Is that a conventional method of
  

15   looking at the eight weeks to identify the beginning day of
  

16   each of the weeks involved?
  

17       MR. HOLLON:  I think that's the way the E.I.A. tables are
  

18   published with those dates in that convention.
  

19       JUDGE CLIFTON:  What are the E.I.A.
  

20       MR. HOLLON:  Energy Information Tables, so as it was
  

21   referred to diesel fuel prices, that's the branch of the
  

22   Department of Transportation that tracks gasoline prices, and
  

23   they are known commonly through the industry as the E.I.A data
  

24   table and information.  That information is used all over the
  

25   country to calculate fuel adjustor programs.
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 1       JUDGE CLIFTON:  Very good.  All right.  Does anyone have
  

 2   anything else as a technical matter with regard to Exhibit 72
  

 3   before I ask if anyone has any objections to it being admitted?
  

 4           Does anyone wish to ask Mr. Hollon any questions about
  

 5   Exhibit 72 before determining whether you have any objection to
  

 6   it being admitted?  No one.  Are there any objections to the
  

 7   admission into evidence of Exhibit 72?  There are none.
  

 8   Exhibit 72 is admitted into evidence.
  

 9            (Thereafter, Exhibit Number 72 was
  

10            received into evidence.)
  

11       JUDGE CLIFTON:  Does anyone wish to ask Mr. Hollon any
  

12   questions about Exhibit 73 before determining whether you have
  

13   any objection to it being admitted?  There's no one.  Is there
  

14   any objection to the admission into evidence of Exhibit 73?
  

15   There is none.  Exhibit 73 is admitted into evidence.
  

16            (Thereafter, Exhibit Number 73 was
  

17            received into evidence.)
  

18       JUDGE CLIFTON:  With regard to Exhibit 74, does anyone wish
  

19   to ask any questions of Mr. Hollon?  Are there any objections
  

20   to the admission into evidence of Exhibit 74?  There are none.
  

21   Exhibit 74 is admitted into evidence.
  

22            (Thereafter, Exhibit Number 74 was
  

23            received into evidence.)
  

24       JUDGE CLIFTON:  Now, Mr. Beshore, anything further before
  

25   cross-examination of Mr. Hollon begins?
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 1       MR. BESHORE:  Nothing further.
  

 2       JUDGE CLIFTON:   Thank you.  Who would like to begin?
  

 3   Ms. Vulin.
  

 4                        CROSS-EXAMINATION
  

 5   BY MS. VULIN:
  

 6      Q.  Good afternoon.  Ashley Vulin for the Dairy Institute
  

 7   of California.
  

 8      A.  Good afternoon.
  

 9      Q.  I just want to start by thanking you for putting
  

10   together these exhibits.  They were very helpful and
  

11   instructive in how you propose the system be designed.
  

12          What I would need to do is just go through some
  

13   questions to make sure I understand it.  So I will start first
  

14   with Exhibit 73, map 7.H.
  

15      A.  Yes.
  

16      Q.  Just a question about the dot distribution on the map.
  

17   There is no significance to the location of any of these dots,
  

18   that that's the region where the residents may reside?  For
  

19   example, in San Bernardino, the population isn't spread evenly
  

20   over the county?
  

21      A.  That's correct.
  

22      Q.  Okay.  So the density helps within a county, or excuse
  

23   me, between counties but not within a county?
  

24      A.  Correct.
  

25      Q.  But your proposal doesn't seek to differentiate within
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 1   counties in the way that California has done in the past?
  

 2      A.  Within a county, that's correct, it does not.
  

 3      Q.  And do most Federal Orders treat population just
  

 4   strictly by county lines or do some divide it up like
  

 5   California has?
  

 6      A.  There's not -- there's not another comparable analogy.
  

 7   So for example, where there's a transportation system, it is
  

 8   point to point.  And the location differentials are, Class I
  

 9   differentials are a full county.  So the answer to your
  

10   question is no, to my knowledge.  But it -- it doesn't have a
  

11   real bearing because I don't know of any other place that
  

12   divides a county for a particular reason.
  

13          But, good question.  I understand why you are asking.
  

14      Q.  Thank you.  So I'm turning now to Table 7.T also in
  

15   Exhibit 73.
  

16      A.  Table again, please?
  

17      Q.  7.T as in tiger, or transportation credits.
  

18      A.  Yes.
  

19      Q.  So this data you said came from where?
  

20      A.  The Energy Information Association's website.
  

21      Q.  And this is current for the year 2014?
  

22      A.  That's what's published out there, so it should, as far
  

23   as I know it's current for all of the numbers.
  

24      Q.  Okay.  And then turning to the next table, Table 7.U,
  

25   the eight-week price that you are using is for 2014, correct?

3383



TRANSCRIPT OF PROCEEDINGS - VOL. XVII

 1      A.  Yes.  And whatever the dates were that I mentioned that
  

 2   we had the back and forth about, the end of the week or the
  

 3   beginning of the week.
  

 4      Q.  And --
  

 5      A.  And again, I would just point out that that number is,
  

 6   for example, so when it's, when it's time to put all this in
  

 7   place, the Market Administrator would use the most recent
  

 8   eight-week number and that would move with each month.
  

 9      Q.  Okay.  So the goal would be to keep the system updated
  

10   with as recent data as possible?
  

11      A.  Yes.
  

12      Q.  And can you explain just really quick, I might have
  

13   missed it, I'm sorry, how the Market Administrator is going to
  

14   look at that data anew every month to update what the fuel cost
  

15   should be?
  

16      A.  They would set a pattern and make it known to the
  

17   industry based on calendars and timing, what weeks they would
  

18   use, and that would be, that would be a normal process.  So
  

19   we're going to use the last three of this to the first of that,
  

20   but whatever is determined that they can get the data and
  

21   announce it by the date will be the method of getting to the
  

22   eight.
  

23          And the Southeastern orders use a similar construct, I
  

24   can't tell you exactly what weeks they use, but it's set and
  

25   known, and all people in the industry know the methodology for
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 1   the time period that they choose to compute the fuel adjuster.
  

 2      Q.  And so I have a question, would something similar be
  

 3   done with the population distributions?
  

 4      A.  No.
  

 5      Q.  What about the distributions of Class I and II plants,
  

 6   if a bunch of new plants were built somewhere, that might
  

 7   change some of these locations.  Would that be something that
  

 8   would be updated regularly?
  

 9      A.  That would have to be subject to a hearing to do that,
  

10   so the only number for which there's flexibility is the recent
  

11   eight-week fuel.  Any other number would need a hearing to make
  

12   an adjustment.
  

13      Q.  So under the current system you believe the
  

14   transportation credits, your view showing your tables, don't
  

15   come close enough to cover the cost of moving milk to these
  

16   Class I and II plants?
  

17      A.  I'm sorry, try your question again.
  

18      Q.  Under the current system, in --
  

19      A.  The California system of credits and allowances?  Okay.
  

20      Q.  Yeah.  Are you showing through these tables that the
  

21   credits aren't high enough in order to move enough milk to
  

22   Class I and II plants?
  

23      A.  We would prefer this system to that system, and it does
  

24   have update mechanisms that are in place.  So we're offering
  

25   this as a different methodology than that, and that's, the

3385



TRANSCRIPT OF PROCEEDINGS - VOL. XVII

 1   current system is not similar to what's done in the other two,
  

 2   three markets where there is a transportation system.  It is,
  

 3   as I described, transaction based and mileage based.  And the
  

 4   California system you originate in a block of geography on
  

 5   those maps.  So, for example, just a second.
  

 6           If you will turn to Table 7.N.
  

 7      Q.  In Exhibit 73?
  

 8      A.  Correct.  I'll just use as an example, if there was a
  

 9   load of milk that moved out of Haul Region 9 to Los Angeles,
  

10   whether that farm was located on the South part of Haul Region
  

11   9, or the North part, and the plant was on the South part of
  

12   Los Angeles Region 3 or the North part, the rate would be the
  

13   same.  And so there may be, may be a windfall, there may be a
  

14   short fall.  And then the system that we are proposing says if
  

15   you move it 100 miles, then that has a cost associated with it.
  

16      Q.  So a more exact?
  

17      A.  A more exact and more precise result.
  

18      Q.  And what happens if milk is moved between plants?
  

19      A.  We have no proposal for milk that's moved between
  

20   plants.  Now, I would say in my example that in some of the
  

21   haul rate areas in the current system, there is some amount of
  

22   mileage differentiation.  So for example, if you move 0 to 75
  

23   miles, or 75 to 100 miles, but again, our proposal is more
  

24   exact and more precise than that.
  

25      Q.  So now I'm at Table 7.Q, still in Exhibit 73.  So these

3386



TRANSCRIPT OF PROCEEDINGS - VOL. XVII

 1   are the current Class I differentials for California, correct?
  

 2      A.  Correct.
  

 3      Q.  Five different regions, correct?
  

 4      A.  Correct.
  

 5      Q.  And so your suggestion is to revise these, essentially,
  

 6   into three different -- and I don't think it's quite areas, but
  

 7   maybe scenarios is the better description?
  

 8      A.  No, we're not changing the differential surface at all.
  

 9   So in our proposal, what's on this map is $1.80 or $1.70 or
  

10   $1.60 or $2.00 or $2.10 would remain perfectly as is.
  

11      Q.  Okay.
  

12      A.  And I think what we have outlined before, any Class I
  

13   plant would get the Class I price, what would be the, what's
  

14   determined as the Class I mover plus that differential.  And
  

15   any Class II, III, and IV would be what's determined by the
  

16   Federal Order pricing surface.  But for transportation
  

17   purposes, we have identified three transportation areas, and
  

18   then so if the plant is located in those areas, a
  

19   transportation credit would be made based on where the farm
  

20   came from, and there's definitions for that to the plant.  So
  

21   there's three of those.  But we are in no way altering the
  

22   differential surface.
  

23      Q.  Just adding a different layer on top of it that maybe
  

24   has different boundaries.
  

25      A.  Yes, that would be true.  But again, the differential
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 1   amount itself would have no bearing on what our transportation
  

 2   calculation.  In Table X as an example, there were no mentions
  

 3   of, and no use for any of these numbers.
  

 4      Q.  Okay.  So now I'm on Exhibit 72, page 9.
  

 5      A.  Yes.
  

 6      Q.  So can you explain to me again where the 225 miles
  

 7   comes from?
  

 8      A.  First, we did want to have some limit, so we didn't
  

 9   want to subsidize a transportation from Texas to California.
  

10   So it's a matter of picking a limit and so we looked back at
  

11   the CDFA table and tried to find an upper limit of what was on
  

12   there.  Can I find an exact 225 miles?  Maybe.  No, I don't see
  

13   one that's exactly 225 miles.  But we picked that as a
  

14   representative spot that encompassed most transactions.  And so
  

15   that was simply our choice for a limit.
  

16      Q.  Do you think that's going to change the shipping habits
  

17   for a significant amount of milk or is that a smaller amount?
  

18   How might that change?
  

19      A.  That would encompass the overwhelming majority of truck
  

20   transits.  If you look in the October 14, you know, block, and
  

21   you run your finger down the mileage range of the average
  

22   miles, you are going to see that most are under that.
  

23      Q.  So now I'm on page 10 of Exhibit 72.  So about five
  

24   lines down you say, "For each record 30 cents per hundredweight
  

25   was deducted from the cost."  Where does that 30 cents come
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 1   from?
  

 2      A.  That is simply our assessment of what a local haul rate
  

 3   might be.  And again, producers should have some responsibility
  

 4   for transporting product.  And so we looked at, in our own
  

 5   records, we looked across the three cooperatives, and we felt
  

 6   like that was an appropriate number to deduct from the cost to
  

 7   represent the producer responsibility.  And you are not going
  

 8   to find that number in any, any table.
  

 9      Q.  That's just one of that you proposed?
  

10      A.  We proposed.  Correct.  And then our analysis was done
  

11   with that adjustment.
  

12      Q.  Okay.  So I'm just going to kind of summarize in my own
  

13   words what I think you're proposing with the three
  

14   transportations zones.
  

15      A.  Okay.
  

16      Q.  Please stop me or correct me if you think I have missed
  

17   any of it.
  

18      A.  Okay.
  

19      Q.  So we'll say scenario one is when a producer in
  

20   Riverside or San Bernardino delivers milk to any of the
  

21   counties, including any of the following counties; Los Angeles,
  

22   Orange, Riverside, San Bernardino, San Diego, and Ventura.
  

23      A.  Yes.
  

24      Q.  Okay.  And those are basically the LA area?
  

25      A.  Correct.
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 1      Q.  So this would apply if there's a delivery from a farm
  

 2   in San Bernardino to a plant in San Bernardino?
  

 3      A.  Yes.
  

 4      Q.  So how does that work if -- how can you qualify for a
  

 5   transportation credit when you are delivering from a producer
  

 6   in the county to a processor in the same county?
  

 7      A.  You have, if there's miles involved, if there's volume
  

 8   involved, you run it through the calculation and whatever it
  

 9   results in, you know, would make that payment.  And so maybe I
  

10   would guess that wouldn't be very many miles because they are
  

11   in the same county.
  

12      Q.  So scenario 2 is deliveries from any other county
  

13   besides Riverside and San Bernardino into what I called the Los
  

14   Angeles area counties?
  

15      A.  That's correct.
  

16      Q.  So any producer in the entire state is going to qualify
  

17   for a transportation credit if they deliver into the Los
  

18   Angeles area counties?
  

19      A.  Correct.  Subject to the limit of 225 miles, and
  

20   subject to the equation.  However many miles times however much
  

21   volume.
  

22      Q.  And then our third scenario is deliveries into the
  

23   following counties:  Alameda, Contra Costa, Marin, Napa,
  

24   Sacramento, Santa Clara, Santa Cruz, San Francisco, San Mateo,
  

25   Solano, and Sonoma.  And is that kind of in San Francisco area?
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 1      A.  Correct.
  

 2      Q.  So any producer in the entire state delivering to the,
  

 3   what you call San Francisco area, would also qualify for a
  

 4   transportation credit?
  

 5      A.  Correct.
  

 6      Q.  And that applies even if they are already located with
  

 7   that that county?
  

 8      A.  Yes.
  

 9      Q.  So now I'm on page 13 of Exhibit 72.
  

10      A.  Okay.
  

11      Q.  And here, the first full paragraph I understand is
  

12   basically an example that you brought to show how much under
  

13   your scenario producers would have been paid for their
  

14   deliveries, and how much they actually spent on making those
  

15   deliveries; is that correct?
  

16      A.  So it would be the results of what the actual payment
  

17   was, and then what, if the system we proposed were to be used.
  

18   So in the first full sentence for the entire period, the
  

19   regression equation, if you will, resulted in a pay out of
  

20   $5.205 million, and if you were to sum up all of the payments
  

21   on the records, you would get $5.261 million.
  

22      Q.  So under that scenario the actual cost of
  

23   transportation still isn't fully covered?
  

24      A.  In total, it's not.  And remember that we're dealing
  

25   with lots of records and lots of time.  So, for example, the
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 1   two scenarios down it flips and then there's a couple of
  

 2   thousands dollars in the other direction.  And that would not
  

 3   be totally unexpected because you have wide geography, you have
  

 4   lots of combinations.
  

 5      Q.  And on whole, is it impossible for you to say whether
  

 6   or not on average a farmer is going to end up slightly better
  

 7   off, slightly worse off, or even?
  

 8      A.  No.  Again, we show in total, but that's sort of one
  

 9   the drawbacks of having the new system, is sometimes you don't
  

10   have every single thing in place.  And so the fact that we were
  

11   able to arrive at these equations and come this close to total,
  

12   we felt good about.
  

13      Q.  Would there be any need, you think, to over rather than
  

14   undershoot?
  

15      A.  The goal would be to get as close as you can.
  

16      Q.  But knowing that that's impossible for us to do?
  

17      A.  I would rather not overshoot, if possible.
  

18      Q.  Now, I'm on page 15 of the same exhibit.  So the very
  

19   bottom sentence of this page says, "This also reflects the
  

20   experience of our hauling operations in California.  And this
  

21   data series has been used in other FMMO hearings."
  

22          Which other FMMO hearings?
  

23      A.  In the Southeastern hearings for Federal Orders 5 and
  

24   7.
  

25      Q.  Thank you.  Now I'm on page 19, just looking at the
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 1   exact language.
  

 2      A.  Okay.
  

 3      Q.  And in reading this, I'm trying to figure out what
  

 4   happens with milk that comes in from out-of-state.
  

 5      A.  Milk out-of-state would not get a transportation
  

 6   credit.  Milk from out of the marketing area would not get a
  

 7   transportation credit.
  

 8      Q.  What about milk that starts in the marketing area and
  

 9   moves out?
  

10      A.  I would say we probably didn't consider that.  Well,
  

11   let me rephrase.  You would still have to be in one of the
  

12   counties to receive, so if you are not in that county, you
  

13   wouldn't get a payback.  So Transportation Zone 1 has X number
  

14   of counties, if you are not one of those counties, you are not
  

15   going to receive a payment.
  

16      Q.  I guess, thank you for further clarifying.  Under the
  

17   language as is, whether you consider it or not, it's not
  

18   provided?
  

19      A.  That's correct.
  

20      Q.  Is it something --
  

21      A.  But your direct question was one I hadn't thought
  

22   about, so that's why I had to stop a minute and think.
  

23      Q.  Last question, should be pretty easy.  I'm on table 7.X
  

24   of Exhibit 73.
  

25      A.  Yes.
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 1      Q.  What is an intercept?
  

 2      A.  It's a statistical term about where one line crosses
  

 3   another.
  

 4      Q.  So that doesn't enter into your equation at all?  Or if
  

 5   so, how does it?
  

 6      A.  Well, okay.
  

 7      Q.  Is your intercept where your dot is on your regression
  

 8   line and using that into the equation?
  

 9      A.  Well --
  

10      Q.  I'm digging real deep into my old high school college
  

11   economics classes here.
  

12      A.  If you look, for example, in the D section on Table
  

13   7.X.
  

14      Q.  Uh-huh?
  

15      A.  And if you go to the first line, 1051.56(a)(6)(a), it
  

16   says intercepts, run your finger across 04497, if you go back
  

17   to Table 7.S you will find 04497 and it picks up there.
  

18       JUDGE CLIFTON:  You go back to table 7.S like Sam?
  

19       MR. HOLLON:  Yes, ma'am.
  

20   BY MS. VULIN:
  

21      Q.  Okay.  Then, help me out.  And then now I'm back at
  

22   Table 7.S, and how does the intercept fit in now with Table
  

23   7.S?  What's it doing with these numbers?
  

24      A.  Ask your question again?
  

25      Q.  So, you said this 0.044970 --
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 1      A.  Right.
  

 2      Q.  -- refers back to Table 7.S.  so what is that number
  

 3   doing within this table?
  

 4      A.  So in Table 7.S is simply reporting what it is.  The
  

 5   result of the regression yielded those factors.  And on Table
  

 6   7.X, if you were to run the equation, you would use 0.04497,
  

 7   plus 0.00318 adjusted by fuel, and have a factor for
  

 8   hundredweight for miles driven, and that calculates down in the
  

 9   very bottom line to a factor for hundredweight per mile.
  

10      Q.  That's not so easy.
  

11      A.  I'm reminded of one of my bosses along time ago that he
  

12   said, English is a wonderful language.  You think you know what
  

13   they understood you to say.  And that actually runs both ways.
  

14      Q.  That's all I have for you.  So thank you.
  

15       MR. HILL:  Brian Hill.  Apparently there was a producer,
  

16   Mr. Fernandes is here.
  

17       JUDGE CLIFTON:   Good.  Mr. Fernandes, do you want to
  

18   continue to hear this cross-examination or would you like to
  

19   testify now?
  

20       MR. FERNANDES:  I would like to testify now, if I could.
  

21       JUDGE CLIFTON:  All right.  Why don't we -- why don't we
  

22   take a ten-minute break, and then we'll take Mr. Fernandes'
  

23   testimony.  So it's almost 3:10, be back then ready to go at
  

24   3:20.
  

25       (Whereupon, a break was taken.)
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 1       JUDGE CLIFTON:  We're back on record at 3:24.  Mr. Beshore.
  

 2       MR. BESHORE:   Yes, we have a dairy farmer who has taken
  

 3   time out of his demands of his occupation today to come and
  

 4   testify.  And we would like to give him that opportunity at
  

 5   this time.  If you could swear him in.
  

 6       JUDGE CLIFTON:  Excellent.  Thank you, Mr. Beshore.
  

 7           I'm going to swear you in in a seated position.  Would
  

 8   you raise your right hand, please?
  

 9           Do you solemnly swear or affirm under penalty of
  

10   perjury that the evidence you will present will be the truth?
  

11       MR. FERNANDES:  Yes.
  

12       JUDGE CLIFTON:  Please state and spell your name for us.
  

13       MR. FERNANDES:  Joey Fernandes, J-O-E-Y, F-E-R-N-A-N-D-E-S.
  

14       JUDGE CLIFTON:  And do you have any written statement?
  

15       MR. FERNANDES:  Well, not that you can probably read very
  

16   well, but my punctuation, but I was trying to be brief and I
  

17   figured I better read this because I can ramble.  So hopefully
  

18   I can just read what I have here.
  

19       JUDGE CLIFTON:  All right.  Now, have you, in your
  

20   statement, told us about your background?  Have you told us
  

21   about you and your farming operation?
  

22       MR. FERNANDES:  Yes, I do reflect on that, yes.
  

23       JUDGE CLIFTON:  All right.  Great.  All right.  You may
  

24   begin by reading your statement.
  

25       MR. FERNANDES:  Well, thank you, your Honor.  And I really
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 1   thank you for the opportunity to testify today.  I especially
  

 2   want to thank USDA for holding this historic hearing.  And I am
  

 3   excited and hopeful for this, through this process we can
  

 4   establish a California Federal Milk Marketing Order that will
  

 5   ultimately provide greater sustainability to our industry.
  

 6           My name is Joey Fernandes.  I am a third generation
  

 7   dairy farmer in Tulare, California, and a member-owner of
  

 8   Land O'Lakes, and I am here to support the proposal put forth
  

 9   by Land O'Lakes, Dairy Farmers of America, and California
  

10   Dairies, Incorporated.
  

11           Now, I'm not here today to talk about the details of
  

12   proposal or quantify the negative impact our current pricing
  

13   system has on my operation, much of that has already been
  

14   discussed.  Instead, I want to just share a little of my
  

15   history and thoughts with the panel, to give a little bit
  

16   understanding of the culture and the fabric of the California
  

17   dairymen.
  

18           Personally, I am the oldest of six brothers who worked
  

19   alongside and were so inspired by our father that all of us are
  

20   still dairymen today.  Like most fellow dairymen my age, if not
  

21   your father, it was our grandfather who emigrated here with
  

22   very little or nothing.  Nothing more than ambition and a love
  

23   for the dairy cattle.
  

24           My grandfather was one of those who emigrated here in
  

25   the early '20s from the Azure Islands.  Like so many others, he
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 1   worked milking cows until he was able to start and build a
  

 2   dairy of his own.  In the middle of the depression, TB had come
  

 3   through and wiped out most of his herd, and subsequently after
  

 4   losing his property, he was left with no more than six cows
  

 5   that he grazed on the sides the road in Tipton, California.
  

 6           He was shipping his milk to Dairyman's Cooperative
  

 7   Creamery at the time, and he would tell the truck driver what
  

 8   road or corner he would be on the next morning to pick up his
  

 9   milk.  With the help of fellow dairymen, he was able to get
  

10   back on the small rental property and start over.
  

11           As tough as it was then, there was always hope and
  

12   opportunity through hard work and profitability -- and
  

13   profitability through gains and efficiency and skill.  Today,
  

14   that hope and optimism has been challenged on so many fronts.
  

15   I'm not here asking for sympathy or the assurance of
  

16   profitability, just hope.  Hope that can come on one front,
  

17   from simply a more equitable milk price.
  

18           As challenged as we are as dairy producers in
  

19   California, with drought, regulation, and competing higher
  

20   value crops, our ability to compete is most hindered by our
  

21   disparity in milk price.  Those of us that have survived the
  

22   last seven years of unprecedented volatility and disparity are
  

23   not necessarily any better dairymen than those who didn't.  We
  

24   either had the ability or were willing to erode all of our
  

25   equity with the hope that we could eventually align our State
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 1   Order pricing and/or make it to the next market correction.
  

 2   Some would likely call this stupidity, but I'm here to tell you
  

 3   it is simply the passion to dairy that we inherited from our
  

 4   fathers.  Yes, passion to a fault.  By the simple nature of our
  

 5   business, we can cannot simply throttle back or idle our
  

 6   operations, and the last thing we do is not feed our cows.
  

 7           We were naive to believe that market corrections would
  

 8   come quick enough, when California, the 20 percent of the
  

 9   nation's milk was so heavily discounted to the rest of the
  

10   country.  Naive no more.  Dairymen are now reacting more
  

11   quickly.  I know I am.  By either exiting or leveraging assets
  

12   into a different direction while they still have equity.
  

13   Expansion is no longer an option.  The best we can hope for
  

14   through milk market price reform in California is to slow the
  

15   decline, or hopefully, maintain adequate production to sustain
  

16   our processing plants.  And there's not a lot of milk that can
  

17   come from the West of us.
  

18           But thank you again today for the opportunity to share
  

19   my thoughts.  I have three young sons who, like me, still have
  

20   passion to dairy, but are looking for hope.  Hope that can come
  

21   to this process today.  Just speed it up a little bit.  Thank
  

22   you.
  

23       JUDGE CLIFTON:  If you have been listening in, you know the
  

24   mountains of information that must be digested.
  

25       MR. FERNANDES:  I have been listening in, yes.
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 1       JUDGE CLIFTON:  Mr. Beshore?
  

 2       MR. BESHORE:  Just two quick follow up questions,
  

 3   Mr. Fernandes.
  

 4                       DIRECT EXAMINATION
  

 5   BY MR. BESHORE:
  

 6      Q.  You mentioned your grandfather's experience with TB in
  

 7   the Depression years.  Just tell us what that is, for the
  

 8   record.
  

 9      A.  Tuberculosis.  Bovine Tuberculosis.  Before they were
  

10   able to, we obviously, before it was eradicated and we
  

11   vaccinated for it, it devastated quite a few people in the
  

12   industry.
  

13      Q.  Very good.  Thank you.  And can you just tell us, in
  

14   Tulare County there, how many cows are you milking?  What's
  

15   basically the configuration of your own operation?
  

16      A.  Yeah.  I have, I have three separate dairy operations,
  

17   milking both Jerseys and Holsteins, for a total of about 2,400
  

18   cows.
  

19      Q.  Thank you.  Thank you very much.  And thank you again
  

20   for taking time to come today and testify.
  

21      A.  You're welcome.
  

22      Q.  I have nothing further.
  

23       JUDGE CLIFTON:  Who has questions for Mr. Fernandes?
  

24   /////
  

25   /////
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 1                        CROSS-EXAMINATION
  

 2   BY MS. TAYLOR:
  

 3      Q.  Good afternoon.  Erin Taylor with the USDA.
  

 4          I want to thank you on behalf of the Department for
  

 5   coming here and spending the afternoon with us away from your
  

 6   busy day, and sharing your views on the process here.  It's
  

 7   very much appreciative.
  

 8          I just have a couple of questions.  First, you talked a
  

 9   lot about the milk price inequity that you feel exists now in
  

10   the milk price that you get through the California system.  And
  

11   there's been a lot of discussion over the past few weeks as to
  

12   why that discrepancy exists, according to the proponents.  And
  

13   so I just wanted to know, if you could just give us a general
  

14   idea, nothing too technical, but just generally why you think
  

15   your price is not equitable?
  

16      A.  Well, and again, I don't think -- I think I would be, I
  

17   would be redundant I think, but repeating.  In my situation
  

18   from what I know, and the biggest disparity, most of it, comes
  

19   through, is the, is the 4b side of the pricing that I receive.
  

20      Q.  Okay.
  

21      A.  My blend price and how it's affected through the 4b
  

22   difference in the Class III.
  

23      Q.  And the 4b difference between what you see here in
  

24   California and the Class III price in the Federal Order,
  

25   current Federal Order system?
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 1      A.  Correct.
  

 2      Q.  And lastly, the Department in this process has to
  

 3   consider the impact to small businesses, and that's defined
  

 4   within farm annual gross revenue of $750,000 or around 315,000
  

 5   pounds of production a month.  So would you fit under a small
  

 6   business definition?
  

 7      A.  No, I wouldn't.
  

 8      Q.  Okay.  Thank you.  That's all I have.
  

 9       JUDGE CLIFTON:  You mentioned a concern of keeping an
  

10   adequate supply of milk to keep the processing plants supplied.
  

11   As of member of Land O'Lakes, you participate in both
  

12   activities; is that correct, producing and processing?
  

13       MR. FERNANDES:  Yes.
  

14       JUDGE CLIFTON:  And you said you didn't want to dwell on
  

15   the specifics so much that we had already received, but what
  

16   can you share with us about what percentage, if you have any
  

17   way to know, of people in Tulare County are struggling to
  

18   maintain their dairy operation?  Do you have any awareness in
  

19   addition to what you, yourself have dealt with?
  

20       MR. FERNANDES:  No, I couldn't tell you a percentage.  My
  

21   purpose today was hopefully reflect based on my feelings being
  

22   in this industry all my life, and really just to casual
  

23   conversation with fellow dairy producers, that going forward,
  

24   they are looking at a different direction, and it is not
  

25   increasing milk production in their operations.  And that's
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 1   generally speaking.
  

 2           And so I, when I look at the pattern anywhere I am
  

 3   going or the fellow dairymen are looking at, we're trying, it
  

 4   is really trying to grapple and determine what is the most
  

 5   sustainable option going forward.  And my concern is that the
  

 6   dairymen are not going to have the passion or the fight to go
  

 7   through the dips and valleys like they have done in the past.
  

 8       JUDGE CLIFTON:  When you say you waited a long time for a
  

 9   market correction, how long, and did it come?
  

10       MR. FERNANDES:  Well, yeah.  I mean, we have just come off
  

11   a correction that, 2014, that previous to that it was fairly
  

12   long spell.  And I, and for me it's been really hard for those
  

13   that I have known who had to exit the business at the end of
  

14   2013 when there was so much opportunity to recoup the erosion
  

15   in 2014.
  

16           And so the valleys, you know, the market signals today
  

17   aren't working correctly when one part of the country gets the
  

18   signal much earlier than the rest of the country.  Today we
  

19   have a signal in California that brings less milk, that's not
  

20   necessarily the case in other parts of the country, which just
  

21   delays the correction in milk quantity.  And we're already
  

22   suffering.  So -- if that makes sense.
  

23       JUDGE CLIFTON:  It does.  Your ramping down while other
  

24   regions of the country are ramping up.  Is that what you are
  

25   expressing?
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 1       MR. FERNANDES:  Right.  Exactly.
  

 2       JUDGE CLIFTON:  Of your brothers who also are dairymen, are
  

 3   they in Tulare County?
  

 4       MR. FERNANDES:  Yes, they are.
  

 5       JUDGE CLIFTON:  Who else has questions for Mr. Fernandes?
  

 6   Is there anything else you would like to add?
  

 7       MR. FERNANDES:  No.  I just, again, I want to thank you for
  

 8   the opportunity, and I hope more dairymen come forth.  I mean,
  

 9   this is a great opportunity.  This is a tool that we should
  

10   always look at whether we win it into a Federal Order or not.
  

11   I have learned so much listening in.
  

12           And so, staff, for those here, I just, again, thanks
  

13   for going through this process.  I just would love to see it
  

14   get picked up a little bit as far as speed.
  

15       JUDGE CLIFTON:  And you will vote, if there's a proposal to
  

16   vote on?
  

17       MR. FERNANDES:  Yes, I will.  Hopefully by the end of the
  

18   year, right?
  

19       JUDGE CLIFTON:  Thank you so much.  Mr. Fernandes, thank
  

20   you so much for coming and sharing your thoughts with us.  All
  

21   right.  Is there anyone else who wants to testify prior to
  

22   Mr. Hollon resuming the stand?  Not at this time.  Mr. Hollon,
  

23   welcome back.  Dr. Schiek?
  

24                        CROSS-EXAMINATION
  

25   BY DR. SCHIEK:
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 1      Q.  William Schiek, S-C-H-I-E-K.
  

 2           Good afternoon, Mr. Hollon.
  

 3      A.  Good afternoon, Dr. Schiek.
  

 4      Q.  I just have a few questions, you know, maybe I'm going
  

 5   to start with kind of picking up from Ms. Vulin's questioning,
  

 6   getting back to the intercept and the interpretation of that.
  

 7   Would I be totally off base if I suggested that that number is
  

 8   basically the cost associated with moving milk zero miles?
  

 9   Basically the fixed cost associated with loading the truck,
  

10   doing those kinds of things, from an estimation standpoint?
  

11      A.  In general, I would agree with you.
  

12      Q.  Okay.  Okay.  Getting back to the question of local
  

13   haul.  I just, I think I would like to look at Exhibit 74,
  

14   which is the ranch-to-plant hauling table, and so the number
  

15   you are using is 30 cents to represent, be a representative
  

16   local haul; is that right?
  

17      A.  It is.
  

18      Q.  And so do you have in mind, in terms of picking that
  

19   number, approximately how many miles that is?  How many miles
  

20   is a local haul?  Is there a general ballpark?
  

21      A.  I do not.
  

22      Q.  Okay.  So just to kind of look at the, let's see, first
  

23   page of Exhibit 74, if I go down 1, 2, 3, 4, 5, 6th, haul
  

24   region from the South San Joaquin Valley, and it says delivered
  

25   to, the 1, 2, 3, 4th line down on the delivered to side is also
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 1   the South San Joaquin Valley, and there's about 1.44 billion
  

 2   pounds of milk in that particular month delivered from that
  

 3   region to that region.  And the haul rate there is 35.46 cents
  

 4   or $0.3446 per hundredweight.  But I see that the mileage range
  

 5   is up as high as 132.  Would you think 132 might be a little
  

 6   bit longer than a local haul, typically?
  

 7      A.  Could be in Atwater in that area or longer than a local
  

 8   haul could be.
  

 9      Q.  And that's pretty close, it is a nickel and a half
  

10   above your 30 cent thing, but -- but you know, maybe if you
  

11   eliminated some of those higher, one end of the region to the
  

12   other, 100-mile plus hauls, you probably would be in the 30
  

13   cents ballpark, maybe?
  

14      A.  And if you look at the average miles of 26, that's got
  

15   to tell you that more them are closer to one than 132.
  

16      Q.  Right.  And there's a certain fixed cost associated
  

17   with any haul, so even if you had a mile haul, it's not going
  

18   to be really close to zero or something, right?
  

19      A.  That's correct.
  

20      Q.  Okay.
  

21      A.  You've got a sample, you have got a test, you've got to
  

22   weight, you've got to pump for somebody who shows up at the
  

23   farm.
  

24      Q.  Okay.  And if we look at the next section down, this
  

25   may be a little bit of overkill, but I'm making a point.  But
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 1   North San Joaquin Valley to the North San Joaquin Valley, if
  

 2   you look over in the October 2014, we have got a haul rate,
  

 3   average haul rate and that shipment of 40 and a half cents per
  

 4   hundredweight, about.  That's actually $0.4053 per
  

 5   hundredweight.  But the average is 27 miles, and in that,
  

 6   again, in that route, the high is 93, so there maybe some
  

 7   longer hauls in there.  But, again, I think those two numbers
  

 8   probably, especially when you take out the higher rate hauls,
  

 9   they probably suggest your 30 cent number is not far off.  I
  

10   just wanted to --
  

11      A.  I would agree with you.  But I would say that our local
  

12   marketing folks, you know, for the genesis of the 30 cents and
  

13   they're in touch with the day in and day out, and you have made
  

14   some good points.
  

15      Q.  Okay.  And I wanted to just say, I was very impressed
  

16   with the information you put on the record, particularly by
  

17   getting all the information you and your fellow co-ops have in
  

18   term of making these deliveries, because you are the only ones
  

19   with that information that could do what you did in estimating
  

20   that, so I think that was excellent information to get on the
  

21   record, and I appreciate that you did that.
  

22           I do want to ask a question about transportation.  What
  

23   is known under the current State Order as transportation
  

24   credits, which is the assistance provided from plant to plant
  

25   movements.  You mentioned when Ms. Vulin was questioning you

3407



TRANSCRIPT OF PROCEEDINGS - VOL. XVII

 1   about, you know, they weren't included as part of your
  

 2   proposal, was there a deliberation about whether they should or
  

 3   shouldn't be included or a rationale why they weren't?  I was
  

 4   just curious.
  

 5      A.  Again, talking to the local people on the ground, we
  

 6   did have a discussion about that multiple, at multiple times as
  

 7   we worked our way through this, and the general consensus was
  

 8   they wanted to focus on the ranch-to-plant movement.  And I
  

 9   think I recall that there was not a lot of plant-to-plant
  

10   movement.  I think that was commented on by, again, local
  

11   market guys in all three co-ops.
  

12      Q.  Yeah.  And certainly the data that CDFA presented or
  

13   they showed branch-to-plant dollars taken from the pool versus
  

14   plant-to-plant is much smaller.  Do you have any sense of what
  

15   those plant-to-plant movements represent, what kind of product
  

16   they are, where they are going, from where to where?
  

17      A.  I do not.
  

18      Q.  So you don't know if there, say, for example, condensed
  

19   skim for fortification going to Class I plants?
  

20      A.  Likely, if you were paying me to guess.
  

21      Q.  Well, I'm not, but pretend.
  

22      A.  I would think there would be a condensed product of
  

23   some type.
  

24      Q.  Okay.  This was just another question I had.  On page 8
  

25   of your statement, Exhibit 72.  So this is maybe the second
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 1   paragraph up from the bottom, and the one that starts with the
  

 2   Federal Order Differential Structure?
  

 3      A.  Yes.
  

 4      Q.  And the last sentence you state, "Without an inside the
  

 5   marketing area transportation credit system, many of the Class
  

 6   I and II handlers would be at a competitive disadvantage to
  

 7   certain similarly situated use in Class I and II handlers
  

 8   located in the more densely supplied milk shed areas."
  

 9          Can you, would you be willing to expand on that?  In
  

10   other words, what's the -- what's the source of that
  

11   disadvantage?  Just trying to understand that statement a
  

12   little bit more.
  

13      A.  I think as also reflected in other places, that we
  

14   chose not to try to define our transportation zones as
  

15   locations that were more distant from the heavier milk supply.
  

16   And clearly not every Class I or Class II plant is more
  

17   distant, and those that are in the areas where there's lots of
  

18   milk would likely be able to attract it at a lower
  

19   transportation rate than a further, than a plant located
  

20   farther away.
  

21      Q.  Okay.  I think, you know, when I was first studying
  

22   transportation issues in graduate school in terms of milk and
  

23   transportation, one of the things that I learned at the time,
  

24   and it was maybe it was wrong, but, was that bulk -- I don't
  

25   think it was wrong at the time -- but bulk milk shipments were
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 1   generally lower cost, more efficient than packaged route
  

 2   distribution shipments.
  

 3          Do you have a sense, is that true at all today or is it
  

 4   changing?  Is the marketplace changed in some way that maybe
  

 5   would?
  

 6      A.  I would generally agree with that.
  

 7      Q.  That it has changed?
  

 8      A.  No, that bulk transports are, to some extent, cheaper
  

 9   than packaged.  I have had some processor customers debate that
  

10   a bit, but in the main, it seems like it is cheaper to
  

11   transport bulk than it is to transport packaged goods.
  

12      Q.  Do you think that certain kinds of customers, the bit
  

13   wholesale club stores, for example, might, rather than having a
  

14   route disposition to their stores, you know, do Class I plants,
  

15   in your knowledge, sometimes make deliveries to a distribution
  

16   center?  So instead of having to actually go out and distribute
  

17   to all the stores, they sometimes make bulk drop shipment to a
  

18   distribution center and then that distribution is handled by
  

19   the store?
  

20      A.  I think those types of patterns are probably about as
  

21   many as you could come up with.
  

22      Q.  Okay.  I think this is on page 15.  And you are talking
  

23   about the period you used to establish a base for the fuel
  

24   price.  You said the eight-month base rate diesel price was
  

25   4.110 per gallon -- $4.110 per gallon.  And so the question I
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 1   had that was, it's kind of a period of high-priced fuel.  But
  

 2   is the reason you chose that period because it corresponds to
  

 3   the time period you did your study of, with all the information
  

 4   that your Cooperatives put together and had the Market
  

 5   Administrator help you analyze?
  

 6      A.  Yes.
  

 7      Q.  Okay.  I think, I wanted to look for a second.
  

 8      A.  You're welcome.
  

 9      Q.  Oh, gosh, a literalist.
  

10          Cooperatives map 7.Q on Exhibit 73, your list of
  

11   exhibits, where you have the Federal Milk Marketing Order Class
  

12   I Differential and Summary Statistics.
  

13      A.  Yes.
  

14      Q.  In your written statement, if I understood it
  

15   correctly, you were talking in earlier part of the statement
  

16   about how this price surface, in other Federal Orders, serves
  

17   the role to assist in transportation.  Is that because there's
  

18   a location differential or PPD that's applied at the location
  

19   of the plant of first receipt, that producers price is adjusted
  

20   based on this map or a map like this in other areas?
  

21      A.  I think Mr. Vetne and I went through this.
  

22      Q.  Oh.
  

23      A.  Do you recall?
  

24      Q.  Was it today?
  

25      A.  I haven't had that privilege yet today.  But try -- try
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 1   your question, ask your question again.
  

 2      Q.  So in Federal Orders, this differential price surface,
  

 3   and the fact that when a producer delivers to a zone on the map
  

 4   that has a higher price than maybe the zone that they are
  

 5   actually located in, that they might ship to a local
  

 6   manufacturing plant in, they get a higher price for that
  

 7   delivery to the deficit zone; is that correct?
  

 8      A.  Correct.  So in your example, if your farm was in a
  

 9   typical Federal Order, the $1.60 zone and you deliver to the
  

10   $2.10 zone, that delivery would carry the $2.00 differential as
  

11   part of the price.  But your milk check might be, would be
  

12   referenced in your zone.  And the thought was that the haul
  

13   cost, you bore the cost of taking it there.
  

14      Q.  Right.  Okay.  And in the system that you are proposing
  

15   under Proposal 1, there wouldn't be that kind of adjustment to
  

16   the producer price.  All the movement would be handled by the
  

17   transportation credit system that you have proposed in terms of
  

18   economic incentive for movement; is that correct?
  

19      A.  I think the answer is correct, but I'm not sure if the
  

20   way you asked it is correct.  But I think what you intended to
  

21   ask was would we have a flat producer price?
  

22      Q.  Yes.
  

23      A.  And would we have a price to handlers, buyers, that
  

24   reflected the differential surface?  Yes.
  

25          And would all the dollars from sales go into the pool
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 1   and to pay producers and to pay transportation?  Yes.
  

 2      Q.  Okay.  That is all.  Thank you.  I think that's all I
  

 3   have.
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. ENGLISH:
  

 6      Q.  Chip English.  Good afternoon, Mr. Hollon.
  

 7      A.  Good afternoon.
  

 8      Q.  I, too, thank you for this material.  And I think as I
  

 9   indicated in our statement, I think this is a place where I
  

10   would like to learn as much as I can, our areas of disagreement
  

11   are, they may still be levels of disagreement, but I think it
  

12   is very different from where we have been with the rest of this
  

13   proceeding.
  

14          Let me start out with page 19.  And the change that
  

15   you, the substantive change, I know you put the deletion of the
  

16   word and, the substantive change of removing San Diego from
  

17   Transportation Zone 1, and then by striking San Diego in the
  

18   exception to 2 basically, I think it allows plants in San Diego
  

19   or handlers delivering to plants in San Diego, to get credits
  

20   at least from some parts of the state; is that correct?
  

21      A.  Yes.
  

22      Q.  So, and I may have missed it, if you said it, but
  

23   what's the rationale -- first of all, in the existing
  

24   California Order, is that how it is, San Diego is listed as
  

25   Riverside and San Bernardino?
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 1      A.  I don't remember.
  

 2      Q.  Okay.  All right.  Can you tell me what the reason for
  

 3   the change from the Hearing Notice to now?
  

 4      A.  As we discussed this, and again, with the local
  

 5   marketing staff, they felt like this was a better
  

 6   representation of what we wanted to do with milk movement and
  

 7   what we wanted to do with transportation payments.
  

 8      Q.  So the way it was written, the credit would only be
  

 9   available for plants in San Diego if the milk came from
  

10   Riverside or San Bernardino, right?  So by deleting San Diego
  

11   in Transportation Zone 1, you don't get a transportation credit
  

12   if the delivery is made in the San Diego County to San Diego,
  

13   correct?
  

14      A.  Correct.
  

15      Q.  So that effectively eliminate a local haul, correct?
  

16      A.  In that case, yes.
  

17      Q.  It eliminates the credit for a local haul.  But by
  

18   deleting the exception for San Diego in Zone 2, you now get the
  

19   ability to get a credit or -- what is the impact of the change
  

20   in Zone 2, then?
  

21      A.  You would get a credit from a delivery from any other
  

22   place, any other county in the state, which in that case would
  

23   include San Diego.
  

24      Q.  Okay.  So you actually do get a credit for delivery
  

25   from San Diego to San Diego on your Transportation Zone 2 rule,
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 1   correct?
  

 2      A.  Yes.
  

 3      Q.  But you also can get a credit for delivery to a
  

 4   San Diego plant for a farther distance, say from --
  

 5      A.  Yes.
  

 6      Q.  -- Fresno?
  

 7      A.  Yes.
  

 8      Q.  Okay.  Since San Diego is South of Los Angeles, why
  

 9   would you effectively permit a credit for a haul from Fresno to
  

10   San Diego when you are not going to permit it from Fresno to
  

11   Los Angeles?
  

12      A.  I'm sorry, I don't have an answer.
  

13      Q.  All right.  I'm getting some help from Mr. Schiek.  I'm
  

14   genuinely trying to understand.
  

15          So what Dr. Schiek is suggesting, is that the way it
  

16   was written before a change, was that you get two different
  

17   rates for the same haul conceivably.
  

18      A.  That is conceivable.
  

19      Q.  Okay.  So the change as at least made presented two
  

20   different rates for the same haul, but it may also have created
  

21   the ability to get a credit for a haul that jumps over
  

22   Los Angeles and goes into San Diego, say from Fresno?
  

23      A.  Could.
  

24      Q.  Now, if I understand it correctly, is the decision to
  

25   alter the normal Federal Order process of having the handler
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 1   price in a location, also be the producer price in the same
  

 2   location?  Is this transportation credit system, as you
  

 3   explained the need to sort of compensate and simplify it by not
  

 4   taking into consideration the difference between the two
  

 5   producer prices, is that the sole reason that the co-ops
  

 6   proposed having the producer price not based on location?
  

 7      A.  Well, part of it is, obviously, the function inside the
  

 8   transportation system.  And part of is that that's not been the
  

 9   practice in California, that producers are used to this type of
  

10   payment method and system, and so it would be easier to explain
  

11   and understand.
  

12      Q.  I accept that.
  

13      A.  We also wanted to try to focus the dollars on
  

14   transportation.  In the existing system, there's adjustments
  

15   made to the pool that for difference in location, maybe milk
  

16   never even moves and there's -- there's, the location
  

17   adjustment is held out of the pool whether the milk moves or
  

18   not.  So we wanted to try to focus all of the dollars that we
  

19   could on the system.
  

20      Q.  Okay.  Now, the flip side of that is that the diverted
  

21   milk is priced at the plant to which diverted, correct?
  

22      A.  Yes.
  

23      Q.  But a dairy farmer whose milk is maybe close by to that
  

24   plant which is diverted, would nonetheless have the same price
  

25   for his or her milk as a dairy farmer, say, located in?
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 1   Los Angeles?
  

 2      A.  All producers would get the same price.
  

 3      Q.  And going back to Ms. Vulin's questions, you
  

 4   specifically said you don't want to overshoot.
  

 5      A.  Correct.
  

 6      Q.  And by that you mean that you certainly don't intend to
  

 7   pay more than a hundred percent of the haul, correct?
  

 8      A.  Correct.  Windfalls are not good in our business.
  

 9      Q.  Windfalls are not good in the business.  And so there
  

10   are sort of two pieces to that.  First, you subtracted the cost
  

11   of 30 cents?
  

12      A.  Yes.
  

13      Q.  Under the view that that is already being paid by the
  

14   producer in your view, correct?
  

15      A.  Correct.
  

16      Q.  But even leaving aside that from your own examples, you
  

17   never quite get to 100 percent of the remainder, correct?
  

18      A.  Correct.
  

19      Q.  Okay.  So is that what you meant by, in one of your
  

20   earlier statements, that you were trying to leave producers
  

21   indifferent as to whether they deliver to a Class I plant or
  

22   not, as opposed to if you had a windfall, they might actually
  

23   want to send their milk there?
  

24      A.  We don't want to create a windfall because that messes
  

25   with the procurement patterns and activities, and so we wanted
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 1   to also try to set up a transportation system that would
  

 2   recover that extra cost.  So I mean, those are part of our
  

 3   goals.
  

 4      Q.  But the extra cost is not actually by your own efforts,
  

 5   not going to be 100 percent, correct?
  

 6      A.  That's true.
  

 7      Q.  Okay.  And turning to page 21 of your testimony, and
  

 8   you reference the idea that the transportation credits will
  

 9   apply only to facilities that have utilization of greater than
  

10   50 percent in Class I and/or II.
  

11           So first, if a plant has 100 percent Class II, is it
  

12   eligible for the transportation credit?
  

13      A.  Given it meets all the geographic limitations?
  

14      Q.  Yes.
  

15      A.  Yes.
  

16      Q.  Now, yesterday you were here for the testimony of
  

17   Mr. Schad, or no, you weren't actually, I take that back.
  

18      A.  I was getting ready for today's testimony.
  

19      Q.  Did you read Mr. Schad's testimony at any time?
  

20      A.  I have read parts of it.  I've not read it all word for
  

21   word.
  

22      Q.  Do you recall his part where he discusses the build up
  

23   on the Class I price cost differential would include an element
  

24   for the transportation credits?
  

25      A.  Not particularly.
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 1      Q.  Okay.  Nonetheless, if a facility were 49 percent
  

 2   Class I and II, let's say it was 40 percent Class I, and 9
  

 3   percent Class II, and everything else was somehow Class III or
  

 4   IV, it would not be eligible for transportation credits at all,
  

 5   correct?
  

 6      A.  Correct.
  

 7      Q.  But nonetheless, on that 40 percent of milk Class I,
  

 8   you would be paying the Class I differential, correct?
  

 9      A.  It would, correct.
  

10      Q.  I have no further questions.
  

11                        CROSS-EXAMINATION
  

12   BY DR. SCHIEK:
  

13      Q.  William Schiek.  Sorry, Mr. English's line of
  

14   questioning reminded me of something I forgot to ask.
  

15           If there were a dairy farmer in a location who was in a
  

16   designated area, wherever you can pay for him to, let's say he
  

17   would, under your system, be eligible for a transportation
  

18   credit.  But in his case, his best option was to ship to that,
  

19   to a Class I plant, the deficit area.  Is shipping to a
  

20   manufacturing plant was actually farther away for that person,
  

21   so under, if you will accept the premise that in that
  

22   situation, money really isn't needed to get that milk to move
  

23   to the Class I plant?  Your proposal doesn't take into account
  

24   or treat that producer differently, he still would get a
  

25   credit?
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 1      A.  Yes.
  

 2      Q.  The handler would get the credit?
  

 3      A.  It would be a pretty large amount of judgment that
  

 4   somebody would have to start applying that would be pretty hard
  

 5   to do.
  

 6      Q.  Okay.
  

 7      A.  I don't think any Market Administrator would want that
  

 8   task.
  

 9      Q.  Okay.  Thank you.
  

10                        CROSS-EXAMINATION
  

11   BY MR. VETNE
  

12      Q.  John Vetne for Hilmar Cheese Company.
  

13           A follow up on that same question.  Would you agree
  

14   with me that there are some regions in the state where there
  

15   are, there is a market and plants in search of milk?
  

16      A.  In the State of California?
  

17      Q.  In the State of California.
  

18      A.  There are markets --
  

19      Q.  -- and plants in search of milk because local supply is
  

20   deficit.
  

21      A.  I guess hypothetically that could be true.
  

22      Q.  Hypothetically, like Los Angeles.  In actuality,
  

23   the Los Angeles area is an area with population and plants and
  

24   inadequate supply of nearby milk?
  

25      A.  That would be true.
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 1      Q.  Okay.  And are there other regions in the state where
  

 2   there is milk production in search of a market sort of like the
  

 3   situation that Dr. Schiek just described.  Producers got milk
  

 4   looking for, looking for a home?
  

 5      A.  I'm sure there are regions in the state where there may
  

 6   be more milk than the reverse of the Los Angeles comparison.
  

 7      Q.  Yes.  At least some modest amount of transportation
  

 8   allowance has been applied by CDFA, and I think would be, may
  

 9   be available in your proposal, for example, in Northern
  

10   California, the Humboldt area.
  

11      A.  No.
  

12      Q.  It's not --
  

13      A.  No.
  

14      Q.  It's not there at all?
  

15      A.  It is not one of the areas that is one of the counties
  

16   that a credit can be received in.
  

17      Q.  Okay.  All right.  It's your intention, however, to
  

18   apply the credit as much as possible where there is a market
  

19   that is in search of milk needed to be transported to it,
  

20   rather than to give the credit to a supply that is looking for
  

21   a market?
  

22      A.  Yes.
  

23      Q.  Okay.  Direct your attention, please, to page 8 of your
  

24   statement.  The first sentence of the first, of the second full
  

25   paragraph beginning on that page, you say, "the Federal Order
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 1   differential structure alone is not adequate enough to move
  

 2   milk from supply to demand points."
  

 3           Is that thought, and the sentence continues, was it
  

 4   that thought we need to do something to encourage that.  But
  

 5   the premise thought, the beginning of that sentence, "the
  

 6   Federal differential order structure alone is not adequate."
  

 7   Is that illustrated in part in your Table 7.O?
  

 8       JUDGE CLIFTON:  7.O?
  

 9       MR. VETNE:  Yes, 7.O, they are letters not numbers.
  

10   BY MR. VETNE:
  

11      Q.  Where it shows the Federal differential, and you
  

12   calculate an amount of transportation recovered in the Federal
  

13   differential compared to the CDFA rate.
  

14      A.  Yes.
  

15      Q.  Now, would you agree with me that the Federal
  

16   differential structure represents judgment of the various
  

17   values of producer milk delivered to one location compared to
  

18   other locations?
  

19      A.  I think it covers the, doesn't it cover all locations
  

20   in the country?
  

21      Q.  Yes, but all, the same price is not at all locations,
  

22   there are different prices.  And those prices reflect different
  

23   values of producer milk delivered to those locations.
  

24      A.  I think it is actually one of the footnotes describes
  

25   the model and talks about all of its constraints to achieve, to
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 1   go in together to produce the differential service.  Is that
  

 2   what you are asking?
  

 3      Q.  Yes, it's a function of transportation.  Some places
  

 4   need to transport less milk than others and they would have
  

 5   lower differential prices.
  

 6      A.  It is also a function of processing, processing costs,
  

 7   distribution costs.  All of those variables are in play at one
  

 8   time.  I have heard Mark Stephenson lecture on that many times.
  

 9      Q.  Maybe I need to be reminded.  You mentioned processing
  

10   cost.  Does your footnote indicate that to fill demands, at
  

11   least cost for processing milk transport and dairy product
  

12   distribution, does that mean that the Class I differential
  

13   structure created at the time of Federal Order Reform
  

14   represents something either more or less or different than the
  

15   relative value of milk at one location compared to other
  

16   locations?
  

17      A.  I think the differential surface took all of these
  

18   things into account in the model, and the result of the model
  

19   was the differential surface.
  

20      Q.  All right.  When you talk on page 8 of the Federal
  

21   Order differential alone is not adequate enough to move milk,
  

22   let me see, if you could look at your Map 7.Q, the FMMO Class I
  

23   differential map?
  

24      A.  Yes.
  

25      Q.  Do you mean there for illustration purposes that the 50
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 1   cent difference from the $1.60 zone to the $2.10 zone is not
  

 2   adequate enough to move milk between those two zones?
  

 3      A.  Yes.
  

 4      Q.  Okay.  You also use the term on page 5 of your
  

 5   testimony, near the bottom, I think it's a heading, it's in
  

 6   bold at least, oh, it's a title of the table, the Federal Order
  

 7   Differential Allowance.  Is differential allowance the same,
  

 8   mean the same thing as the dollar figures represented by zone
  

 9   on the map, page 7.Q?
  

10      A.  I think in that case it would be, the answer is yes,
  

11   this does differentials and the differences between the two.
  

12      Q.  Between the two.  Okay.  So built into the Federal
  

13   Order system is an allowance to account for the different,
  

14   difference in value of milk in the $1.60 zone to the $2.10
  

15   zone.  But, in fact, your proposal, as I understand, correct me
  

16   if I'm wrong, provides none of that allowance for transporting
  

17   milk from the $1.60 to the $2.10 zone?
  

18      A.  Our proposal identifies locations where milk is
  

19   delivered to, where it originates from, and a payment for
  

20   delivery between those two locations.
  

21      Q.  Yes, I understand that.  In the Class I differential
  

22   structure, there is a 50 cent differential allowance between
  

23   the $1.60 and the $2.10 zone.
  

24      A.  Right.
  

25      Q.  But your proposal, in fact, by having flat pricing,
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 1   takes zero of that differential allowance and applies it to
  

 2   transportation; is that not correct?
  

 3      A.  No, we take all of that 50 cents, if that were an
  

 4   actual transaction, put it in the blend pool, and then out of
  

 5   the blend pool, make a transportation payment.
  

 6      Q.  The blend pool comes from Class I, II, III and IV?
  

 7      A.  Yes.
  

 8      Q.  Okay.  So you are not taking any of the allowance in
  

 9   the Class I differential and applying it to the variable cost,
  

10   variable value of milk in the $1.60 zone compared to the value
  

11   of milk in the $2.10 zone.  You are taking the differential
  

12   value on one side of the equation, bringing it into the pool,
  

13   and taking out of the pool something different, just from all
  

14   classes, to fund the transportation credit system.
  

15      A.  I guess I would describe it the way I described it, and
  

16   that's not the same way that you did, but I don't -- you have
  

17   got so many hoops and turns that I don't think I can quite keep
  

18   up with it.  But I have given you the best description that I
  

19   have got, and it seems like I am in the same spot that you are.
  

20      Q.  My read of this is that you refer to the Federal Order
  

21   system as providing an allowance, and that allowance is not
  

22   enough, which implies that there's something there that helps
  

23   move milk.  So we want to add to that allowance to get milk
  

24   from point A to point B.  But in fact, your proposal, although
  

25   an allowance may be created on the processor payment side,
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 1   takes zero dollars from that different location values towards
  

 2   transportation, and simply puts all of it into the pool for
  

 3   everybody.
  

 4      A.  I don't know how to answer you.
  

 5       JUDGE CLIFTON:  So, Mr. Vetne, assume for a minute that the
  

 6   amount that comes into the pool from what we look at on the map
  

 7   at 7.Q --
  

 8       MR. VETNE:  Yes.
  

 9       JUDGE CLIFTON:  -- turns out to be exactly the same amount
  

10   that's paid to the handlers under the formula that Mr. Hollon
  

11   has suggested.  Just assume for a minute that they were equal.
  

12       MR. VETNE:  That would be a huge transportation pool, but I
  

13   can assume that with you.
  

14       JUDGE CLIFTON:  That would be a huge transportation pool?
  

15       MR. VETNE:  Yes.  50 cents on all of the milk, all of the
  

16   Class I milk that comes into Los Angeles from the $1.60 zone.
  

17       JUDGE CLIFTON:  You don't think it, you don't think that
  

18   amount would be exhausted by the formula that Mr. Hollon has
  

19   suggested?
  

20       MR. VETNE:  I do not think so.
  

21       JUDGE CLIFTON:  You think it would be more money than
  

22   will --
  

23       MR. VETNE:  I hope to find out.
  

24       JUDGE CLIFTON:  By doing a model or do you mean --
  

25       MR. VETNE:  No, by asking questions.
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 1       JUDGE CLIFTON:  Okay.
  

 2   BY MR. VETNE:
  

 3      Q.  Okay.  Have you compared, estimated the amount of draw
  

 4   from the whole pool for transportation allowances in the
  

 5   proposal compared to what the total payments have been by CDFA
  

 6   for transportation?
  

 7      A.  The best answer I can give you on that is when we did
  

 8   the data in our model, that we got pretty close, really close
  

 9   to what was submitted for transportation.  That was the same
  

10   type of data.  And, you know, on 78 percent of the pool we got
  

11   approximately the estimated function got to be approximately
  

12   the same as the actual payments.
  

13      Q.  Okay.  You've referred a few times to Southeast
  

14   transportation credits, so I would like to go through an
  

15   example and see where this is similar.  Where we have some
  

16   prior understanding of how it works and where there's
  

17   difference.  So again, looking at the map, assume a supply of
  

18   milk in the $1.60 zone moves to the $2.10 zone.  The map, page
  

19   7.Q in Exhibit 73.
  

20          Now, under the Southeast and Appalachian markets, if
  

21   milk costs a dollar a hundredweight to move someplace from the
  

22   $1.60 zone to the $2.10 zone, do you follow me so far?  The
  

23   actual cost?
  

24      A.  I want to ask you a question.  You realize in the
  

25   Southeast zone they would get nothing?
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 1      Q.  Because it has to come from outside the marketing area,
  

 2   right?
  

 3      A.  Right.
  

 4      Q.  Just apply that model to this, we'll assume the
  

 5   marketing area is Los Angeles.  In that model it costs a dollar
  

 6   to move milk and it was transported from $1.60 to $2.10.  The
  

 7   50 cents difference would go to the producer as part of his
  

 8   higher blend price at the higher valued location, correct?
  

 9      A.  Yes.
  

10      Q.  Okay.  And there's still 50 cents unaccounted for --
  

11      A.  Correct.
  

12      Q.  -- that somebody had to absorb.  And in the Southeast
  

13   model you'd hope to recover a percentage of transportation cost
  

14   through an allowance, something less than a hundred percent to
  

15   encourage efficiency, correct?
  

16      A.  Yes.
  

17      Q.  Okay.  So if you recover 90 percent of the unrecovered
  

18   transportation cost, that which is not reflected in the
  

19   location adjustment, there's 50 cents out of pocket, 90 percent
  

20   of 50 cents is 45 cents.  Is that pretty much how the system
  

21   works in the Southeast?
  

22      A.  Yes.
  

23      Q.  Okay.  But if you had the same target percentage of
  

24   recovery of unreimbursed transportation costs under your
  

25   proposal, and what we have gone through with the Southeast 50
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 1   cents is recovered by the producer cost, 45 cents is recovered
  

 2   by the 90 percent target on the balance, the total total of 90
  

 3   cents is recovered.
  

 4      A.  95.
  

 5      Q.  95 cents.
  

 6      A.  Yes.
  

 7      Q.  Okay.  And 50 cents of that goes directly to the farm
  

 8   to the producer, correct?
  

 9      A.  That's not the way it works in practicality.
  

10      Q.  It -- Cooperatives are the reporting handler for more
  

11   of the those shipments?
  

12      A.  Yes, and pays that dollar haul bill.
  

13      Q.  And pays the dollar haul bill?
  

14      A.  Right.
  

15      Q.  And does the producer receive the value of the 50 cents
  

16   because of location difference?
  

17      A.  And the handler receives the value of the 50 cents, and
  

18   the 45 from the Transportation Credit Program.
  

19      Q.  Okay.  And in the Southeast, it is the producer, the
  

20   producer receives a 50 cent higher blend price, and somebody
  

21   would recover the 45 cents, it is not recovered, correct?
  

22      A.  Yes.
  

23      Q.  Okay.  And you do note that under the system you
  

24   propose, nothing by regulatory mandate flows directly to the
  

25   producer, unlike the Southeast, the producer gets the 50 cent
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 1   value and the blend price at that location, but all of it goes
  

 2   to the handler.  The producer gets information about what the
  

 3   handler collected, but there's no mandate that the handler
  

 4   share that revenue with the producer, as there is under the
  

 5   Southeast model for at least half of it going directly to the
  

 6   producer as part of the producer blend price delivered to that
  

 7   location.  Am I correct?
  

 8      A.  Only in the somatic sense.  In the Southeast model,
  

 9   again, the handler is the cooperative, and the handler has the
  

10   dollar cost, and the producer has the 50 cents, if you will,
  

11   different base price.  But at the end of the day all of those
  

12   costs have to be, you know, covered in one way or another.  So
  

13   to finish your example, what you are implying is that if
  

14   somebody ends up 50 cents short and if the, if the producer
  

15   ends up 50 cents short or his cooperative ends up 50 cents
  

16   short, in your example, you would be in the same spot.
  

17      Q.  Okay.  I think you made some reference to the notion
  

18   that if we didn't do this, there would be substantial
  

19   over-order premiums charged to recover those costs.
  

20      A.  No.
  

21      Q.  No, you didn't say that?
  

22      A.  I didn't say that.
  

23      Q.  Well, would you?
  

24      A.  I don't know.  We would have to see when we got there.
  

25      Q.  Okay.  Are there currently over-order premiums charged

3430



TRANSCRIPT OF PROCEEDINGS - VOL. XVII

 1   for the cost of transporting milk that isn't recovered from
  

 2   state transportation system?
  

 3      A.  At times.
  

 4      Q.  Are there over-order premiums charged for other reasons
  

 5   for Class I milk?
  

 6      A.  Well, I'm not totally familiar with the California
  

 7   market, there are over-order premiums in the California market.
  

 8      Q.  We have had nobody talk about that.  Do you have any
  

 9   information either hard or anecdotal that you might want to
  

10   share?
  

11      A.  There's not a common marketing agency in the California
  

12   market, so other than the presence of premiums, that would be
  

13   proprietary between all of the various suppliers and sellers,
  

14   and so I'm not totally comfortable with sharing DFA structure.
  

15      Q.  All right.  Go back to the map on page 7.Q in
  

16   Exhibit 73.
  

17      A.  Map 7.Q?
  

18      Q.  Map 7.Q, yes, same map.  Does the need arise
  

19   occasionally, because of holidays and the like, for surplus
  

20   milk in Southern California to find a manufacturing home?
  

21      A.  Do you mean in the $2.10 zone?
  

22      Q.  $2.10 or $1.80 zone?
  

23      A.  I'm not completely sure.  There obviously is a
  

24   balancing component to the market, but I can't tell you exactly
  

25   is that zone always surplus or deficit.  I don't know the
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 1   answer.
  

 2      Q.  Did not DFA a few years ago have a cheese plant down in
  

 3   the $1.80 zone?
  

 4      A.  It did.
  

 5      Q.  Okay.  Let us say that there was a storm or there was a
  

 6   holiday for some reason, demand for milk at fluid milk plants
  

 7   dropped off for a period of time, and some of the Southern
  

 8   California production had to find a manufacturing home and
  

 9   there wasn't enough local capacity for that manufacturing
  

10   production in the south.
  

11          Would a handler in the scenario I describe be entitled
  

12   to a location adjustment?  Here's the description.  Let's say
  

13   there's ten million pounds of milk in the South that needs to
  

14   find a home, 20 trucks, or how many trucks is that anyway?  200
  

15   trucks.  Could not -- could not the existing supply in Southern
  

16   California be used for local manufacturing purposes and, in
  

17   fact, that Southern California surplus move up to Fresno or
  

18   Tulare or someplace to the North to a distributing plant and
  

19   earn a transportation credit?
  

20      A.  Transportation credits are only earned from movement in
  

21   the specified geography.  So if it fits, if your example fits
  

22   the specified geography, then the answer would be yes.  If it
  

23   doesn't fit a specified geography, the answer would be no.
  

24      Q.  So there may be an incentive to shift surplus milk and
  

25   supplies and distributing plant supplies around so that if the
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 1   milk's going, if some milk has to move that direction anyway,
  

 2   if you could find a transportation credit for it, you would
  

 3   look for it, wouldn't you?
  

 4      A.  That could possibly happen.  The economics in total
  

 5   would have to work out obviously, but just because you get a
  

 6   transportation credit doesn't mean it is a wise thing to do
  

 7   economically.  Right?
  

 8      Q.  If you get -- if you get a net dollar benefit, it is
  

 9   something you would have to consider for your members?
  

10      A.  Yes, if you got a net dollar benefit you would have to
  

11   consider it.
  

12      Q.  Thank you.
  

13       JUDGE CLIFTON:  Dr. Schiek?
  

14                       CROSS-EXAMINATION
  

15   BY MR. SCHIEK:
  

16      Q.  William Schiek.
  

17           Mr. Hollon, just one more clarification question.  The
  

18   225-mile cap that you have referenced in terms of how you would
  

19   calculate the rate, I just want to make sure I understand that
  

20   correctly.  That's not a mileage cap per se, it's a rate cap.
  

21   Is that right?  In other words, if I'm 226 miles away, can I,
  

22   and that milk moves, do I get a rate that's calculated at 225
  

23   mile level or do I get a zero rate?
  

24      A.  A rate that's calculated at 225 miles.
  

25      Q.  Thank you.
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 1      A.  You're welcome.
  

 2       JUDGE CLIFTON:  Are there other questions for Mr. Hollon?
  

 3                       CROSS-EXAMINATION
  

 4   BY MS. TAYLOR:
  

 5      Q.  Good afternoon.  Erin Taylor for USDA.
  

 6          I would like to start for a clarification on Table 7.O?
  

 7      A.  7.O?
  

 8      Q.  Yes.
  

 9      A.  Okay.
  

10      Q.  I just want to make sure I got the math correct on how
  

11   you came up with, for example, Column K, which is the percent
  

12   haul covered by the smallest differential gain.  And to work
  

13   the math there, I would say it would be whatever the value is
  

14   in Column I divided by the value in Column H.
  

15      A.  Yes.
  

16      Q.  Okay.  So then working over, where there's a number,
  

17   say, in Column L, 47 percent.  So here what that, I can
  

18   interpret that as saying that 47 percent, 47 percent, the
  

19   differential covers 47 percent of what CDFA currently pays out.
  

20      A.  Yes.
  

21      Q.  Okay.  So then just to be clear, though, that your
  

22   transportation, it, well, I'll ask.  Is your system that you
  

23   all designed trying to replicate exactly what CDFA pays out in
  

24   their current transportation, or trying to insure that the
  

25   actual cost that the three co-ops have observed and put into
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 1   this progression analysis are covered?
  

 2      A.  The second.
  

 3      Q.  Okay.  That's my only exhibit question.  Now I just
  

 4   have some other questions.
  

 5           Your program has three different transportation zones.
  

 6   Can you explain why the three zones?  How you came up with the
  

 7   three zones for the record?
  

 8      A.  Again, the local day-to-day marketing folks were
  

 9   involved.  And we looked at some of the existing CDFA zones
  

10   that they had, they have a similar collection of geographies.
  

11   We attempted to define the ones that we thought that were the
  

12   most likely, the most reasonable, and the most in need, if you
  

13   will, and not to cover areas that were in, like, haul that
  

14   would be in an area where milk was plentiful, if you will,
  

15   compared to demand, and this was the result that we came up
  

16   with.  And we looked at, obviously looking at the populations
  

17   as best we can, and where the plants are, those are located in
  

18   the coastal areas, primarily in the San Francisco area and Los
  

19   Angeles area, so that helped define the destination points.
  

20   And when we went through the, looking at the maps, looking at
  

21   the geographies, looking at the milk productions, there was a
  

22   longer distance there.  Then we had to try to figure out where
  

23   the from points would be, so we tried to look at where likely
  

24   transportation, where the plot points would be that would also
  

25   be in need of some transportation assistance, and that's how we
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 1   arrived at San Francisco area from anywhere; Los Angeles area,
  

 2   if you will, from anywhere except Riverside and
  

 3   San Bernardino County; and then the Los Angeles area only from
  

 4   them.  And as we looked at different combinations, that
  

 5   eventually was the one we settled on that we thought was the
  

 6   most efficient and most representative of what the needs were.
  

 7      Q.  Did you look at any of your own hauling costs, actual
  

 8   haul that come from those supply regions to the demand
  

 9   locations in those zones?
  

10      A.  That was the data that, all of the data that went into
  

11   our model was our own cost item.
  

12      Q.  So is it fair to say that the similarities between what
  

13   you proposed and what's currently done in California is the
  

14   transportation zones in general, in that producers are paid a
  

15   flat price, and then transportation costs are covered through
  

16   the program, but all the other aspects of the transportation
  

17   allowance program as it in CDFA, are different than what you
  

18   have proposed, and that is based on actual mileage and not
  

19   their bracketed system that they have?
  

20      A.  There was a lot in that.
  

21      Q.  Did you get all that?  I was channeling John Vetne
  

22   right now.
  

23      A.  You are channeling me.
  

24      Q.  I'm just trying to make the record clear.
  

25      A.  I think the answer is yes, but try it again.
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 1      Q.  Okay.  I guess I'm just trying to make the record clear
  

 2   that where your proposed system is similar to what's currently
  

 3   done in California and where it's different.
  

 4      A.  Okay.
  

 5      Q.  That's all.
  

 6      A.  The California system does have definitions of supply
  

 7   points and destination points, and as does our proposal.  The
  

 8   California system does pay, you know, on distances, but it's
  

 9   not as precise, here's the spot point, here's the destination
  

10   point.  The difference between those two is an exact number of
  

11   miles, and so our system does that instead.  And it's evolved
  

12   through the data rate estimation process, as opposed to broader
  

13   geographic area, and saying from this area to that area.  So I
  

14   guess that's how I would describe the similarities and how I
  

15   would describe the differences.
  

16      Q.  Okay.  And I tried to do this in some logical order,
  

17   but I might not succeed.  When you talk about payments, the to
  

18   and the from, and the payment is on from each stop on the load;
  

19   is that correct?  So if a truck stops at two farms, you get one
  

20   payment from farm one and whatever that mileage is; and another
  

21   payment calculated for farm two, and whatever that mileage is,
  

22   assuming, and it all went to Plant A?
  

23      A.  That is both correct, and that's the way that it's done
  

24   today, and that's the way the rates are calculated today.  So
  

25   we went to Erin's Trucking Company and you gave us a bid,
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 1   that's the way it would be structured.  In just your example,
  

 2   we would get two different rates from Farm A and Farm B to
  

 3   Plant A.
  

 4      Q.  So could the possibility exist that for one load some
  

 5   of those costs are double-paid for, if that makes sense?
  

 6      A.  The thought process there, you get, it gets stuck on
  

 7   the other areas of the country mile where you think about a
  

 8   route.  I would say, I spent a lot of time thinking about that.
  

 9   But again, the way that rates are set and negotiated was the
  

10   data that we put in, so that reflects the actual negotiated
  

11   amount from the transport company to what, to what we pay now.
  

12   So the fact that we ended up with payments that were the
  

13   estimated equation and the actual were close, very close, would
  

14   cover that.  It is hard to get your head around that, I
  

15   understand it.
  

16      Q.  I think I understand.
  

17      A.  Good.
  

18      Q.  You are trying to say that the data that went in to
  

19   come up with your intercepts and your coefficients, etcetera,
  

20   accounted for the fact that there were multiple stops on a
  

21   load, and you had different rates that went into it.
  

22      A.  There may be.
  

23      Q.  Essentially.
  

24      A.  And obviously, not obviously, but in this market
  

25   there's a larger percentage of only one stop load than in most
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 1   other markets.
  

 2      Q.  Okay.  You have proposed that plants that have a Class
  

 3   II utilization of 50 percent or greater, can get a
  

 4   transportation credit.
  

 5      A.  Yes.
  

 6      Q.  We don't have that currently in any other Federal
  

 7   Order.  Generally it is just Class I plant.  So could this
  

 8   result in, it's on the whole load, it is not prorated to the
  

 9   plant utilization; is that correct?
  

10      A.  That's correct.
  

11      Q.  So a plant that has a 70 percent Class II and 30
  

12   percent Class III or IV, etcetera, they would get a payment for
  

13   all of that milk?
  

14      A.  They would.
  

15      Q.  And --
  

16      A.  And part of the reason for that is that, again, as you
  

17   start something new, you have a certain amount of what you had
  

18   to start with, and that's the mechanism in the market here
  

19   today, so that's one factor.  And then another is that those
  

20   two classes to add higher use to added value to the proposal,
  

21   so that combination were two of the main reasons why we went
  

22   there, knowing that it is different than in other orders.
  

23      Q.  Did you consider for Class II plants, prorating it on
  

24   your Class II utilization?
  

25      A.  We did not, partially because that's not what happens
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 1   now.  So you would face a certain amount of opposition to get
  

 2   an order.
  

 3      Q.  Okay.  Previous testimony in the previous weeks you
  

 4   guys have referred to 9 cents.  9 cents being the cost to the
  

 5   pool so on a hundredweight basis, to fund the current
  

 6   transportation credit system?
  

 7      A.  Yes.
  

 8      Q.  Nowhere in today's testimony did you talk about 9
  

 9   cents, so I'm just trying to get an idea of, the 9 cents was
  

10   based on, perhaps, what CDFA currently pays out, and what is
  

11   your impact, since you are not necessarily trying to pay out
  

12   what CDFA paid out, yours is on actual cost?
  

13      A.  The best answer I can give you there is we don't have
  

14   access to every movement, is that we get our estimated pay
  

15   based on the equation, was almost the same as the actual data
  

16   that we had available.  And that data is in the same form and
  

17   format that's submitted to CDFA for cost reimbursement, so we
  

18   have to assume that we're in the same range as 9 cents, but we
  

19   don't have a hard number.
  

20      Q.  And that actually makes me want to clarify something in
  

21   your statement, because I think you just did clarify it.  But
  

22   to be certain, let me find the page.  On page 13, where you
  

23   talk about what the equations resulted in in total payments
  

24   versus actual payments, and those are not actual CDFA payments,
  

25   that's actual data from the Cooperatives, what you all paid?
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 1      A.  Correct.
  

 2      Q.  Okay.
  

 3      A.  But again, I would say that the data that we used to
  

 4   develop those equations, is in the same form and format and
  

 5   information as we would submit to CDFA for some type of
  

 6   reimbursement.
  

 7      Q.  Okay.  I want to talk a little bit about the 30 cents
  

 8   that you guys put in and said that that's what you equate to be
  

 9   a local haul rate.
  

10      A.  Okay.
  

11      Q.  How is that accounted for in a, for example, what we're
  

12   familiar with in say the Southeast, there's a local haul rate
  

13   of 85 miles, and so that's easy to see where that, how that
  

14   impacts what the reimbursement is.  But here, 30 cents isn't
  

15   anywhere in --
  

16      A.  It is in --
  

17      Q.  Is it probably implicitly somewhere, but it is not
  

18   directly in your table, so --
  

19      A.  Correct.
  

20      Q.  -- can you explain how you all accounted for the 30
  

21   cents?
  

22      A.  In the rate calculation equations when we had from, to
  

23   miles, pounds, amount, from the amount we deducted 30 cents.
  

24      Q.  And then that went in to come up with, and that data,
  

25   after the 30 cent removal, went in to come up with your
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 1   intercepts and your coefficients.
  

 2      A.  Correct.
  

 3      Q.  Did you consider instead, doing something, for example,
  

 4   as the first 25 or 50 miles, or not covered instead of
  

 5   accounting for it in the, as a monetary as 30 cents?
  

 6      A.  I think we talked about it some, but the conclusion we
  

 7   came to was this was a better fit than what we were trying to
  

 8   do.  So I don't know that we actually ran any models that
  

 9   said -- oh, you know, actually we did run some that tried, that
  

10   tried 25 miles, 50 miles, but we got a better fit with our data
  

11   using the 30 cents.
  

12      Q.  Okay.  And when you talk about a local haul, that's a
  

13   farm-to-plant movement going to their nearest manufacturing
  

14   plant, nearest plant.
  

15      A.  Or what would be conceived as a local haul in an area.
  

16   Many times that may be set as much as by competitive conditions
  

17   as the plant that's ten miles down the road.  So it's not
  

18   always the local plant.  There may not be a local plant from
  

19   where some producers are located.
  

20      Q.  On the last page of your statement, the very last
  

21   paragraph talks about, you propose the Market Administrator
  

22   periodically publish a hauling cost study?
  

23      A.  Yes.
  

24      Q.  I just want the record to be clear, that's not part of
  

25   your order language, that's just going forward, if there was a
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 1   California Order, that information would be?
  

 2      A.  Yes, you are correct.
  

 3      Q.  Okay.  And along that vein, then, because the way the
  

 4   program is structured and it has intercepts that are based off
  

 5   all this data, etcetera, it would be in the future, perhaps,
  

 6   that intercept needs to be updated.  And to do that, we would
  

 7   have to go through a whole process of going back to do this
  

 8   regression analysis to see what the new cost would have impact,
  

 9   be an impact on?
  

10      A.  I think the idea is to have data that the market can
  

11   use to assess that.  And so a certain amount of it, and I can't
  

12   tell you exactly what it would be or what form it would take
  

13   that would be involved, and it would be out of the future.
  

14   Then if there was a need and if someone requested, you know,
  

15   made a proposal, you would have data to work with.
  

16      Q.  Okay.  You propose that for the adjuster, the Market
  

17   Administrator use the most recent eight weeks of diesel prices?
  

18      A.  Correct.
  

19      Q.  Why eight weeks?
  

20      A.  There are fuel adjusters present in the market today.
  

21   When the DFA negotiates with haulers, we have that adjustment
  

22   factor.  Understanding taking to CDI and Land O'Lakes they have
  

23   the same, that's a typical use that we have, that begin to take
  

24   a short-term spike or short-term event out and tries to give
  

25   you a more level, if you will, number.
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 1      Q.  Okay.
  

 2      A.  So we picked eight because that's custom now.
  

 3      Q.  Okay.  On page 15 in the middle, talking about
  

 4   computing the fuel adjuster.  Again, with the most recent
  

 5   eight-week period, the last sentence in the middle paragraph
  

 6   says, "For implementation of a final decision, the most recent
  

 7   eight-week period would be set by the Market Administrator in
  

 8   accordance with the process described above."
  

 9          I think what you, well, I'm going to say what I think
  

10   you mean and you can tell me if I'm wrong.  But they don't
  

11   really set anything, but say when the order was first put in
  

12   place, whatever month that would be, they would use the recent
  

13   eight weeks of diesel prices?
  

14      A.  Yes, and it may not necessarily be the absolute most
  

15   recent, they need to adjust the date in order to meet the
  

16   recording requirements.
  

17      Q.  Okay.  I think that's all we have.  Thank you.
  

18      A.  You're welcome.
  

19       JUDGE CLIFTON:  Is there any other cross-examination of
  

20   Mr. Hollon before I invite redirect?  I need two spellings,
  

21   Mr. Hollon.  Near the end of your direct testimony you named
  

22   two communities in Illinois.  The first one sounded like
  

23   Chemung.
  

24       MR. HOLLON:  C-H-E-M-U-N-G, there is a large fluid
  

25   processing plant located there.
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 1       JUDGE CLIFTON:  And the other one was Huntley.
  

 2       MR. HOLLON:  H-U-N-T-L-E-Y, I'm not sure there is anybody
  

 3   here to correct me, so that there's a large processing plant
  

 4   there, also.
  

 5       JUDGE CLIFTON:  Thank you.  Mr. Beshore?
  

 6                      REDIRECT EXAMINATION
  

 7   BY MR. BESHORE:
  

 8      Q.  Marvin Beshore.
  

 9          Just a couple of quick questions and redirect before we
  

10   get that 5:00 whistle.
  

11           Mr. Vetne asked you about the possibility of, if I
  

12   understood the suggestion, the possibility of credits being
  

13   used for efficient milk movements are one that, movements that
  

14   wouldn't ordinarily be done by moving milk from in a surplus
  

15   situation, moving milk to cheese.  A surplus in Los Angeles
  

16   shipping milk to a cheese plant there and getting a credit by
  

17   shipping additional milk out to Fresno Class I.
  

18           Do you remember that?
  

19      A.  There was a hypothetical established, yes.
  

20      Q.  Okay.  Just so it's clear, under your proposal, there's
  

21   no credit possible for shipments to Fresno Class I plants
  

22   regardless of where they originate, correct?
  

23      A.  That's correct.
  

24      Q.  The only areas are the demand areas of San Diego?
  

25      A.  Wherever the geographies are established in the
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 1   transportation zones.
  

 2      Q.  And Los Angeles?
  

 3      A.  Correct.
  

 4      Q.  Okay.  On table, just in response to questions from
  

 5   Ms. Taylor --
  

 6       JUDGE CLIFTON:  I'm sorry, that doesn't leave the right
  

 7   impression when you say the only demand areas are San Diego and
  

 8   Los Angeles.
  

 9       MR. BESHORE:  Including the surrounding counties.
  

10       JUDGE CLIFTON:  And of course San Francisco is another
  

11   area.  But were you limiting this consideration to the Southern
  

12   California as Mr. Vetne did?
  

13       MR. BESHORE:  No.
  

14       MR. HOLLON:  I think the correct answer would be that there
  

15   was only credit if the demand is located in the designated
  

16   counties, and the Transportation Zones 1, 2, and 3 spell out
  

17   those counties, so that would be the only place you could get a
  

18   payment from or to.
  

19       MR. BESHORE:  I was perhaps a bit hasty.
  

20       JUDGE CLIFTON:  Well, it was short cutting and I didn't
  

21   want to you leave it that way.  Thank you, Mr. Hollon.
  

22       MR. BESHORE:  Thank you, your Honor.
  

23   BY MR. BESHORE:
  

24      Q.  With respect to Table 7.L, I want to make sure I'm
  

25   clear and the record's clear.  As I understand, and you were
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 1   asked about the percentage in Column K.
  

 2      A.  Yes.
  

 3       JUDGE CLIFTON:  7 which?
  

 4       MR. HOLLON:  O.
  

 5   BY MR. BESHORE:
  

 6      Q.  7.O, percentage of Column K.  And take the 47, I think
  

 7   the 47 percent sample was perhaps used.  That is 47 percent of
  

 8   the haul cost in the CDA publication; is that correct?
  

 9      A.  Yes.
  

10      Q.  So that publication, the CDA publication which is
  

11   Exhibit 74, is a haul cost of all kinds, not just haul costs
  

12   subject to CDFA transportation allowances?
  

13      A.  That is true.
  

14      Q.  Okay.  So if -- and I don't know if I got this down
  

15   right.  But if the question was whether that's a percentage of
  

16   the CDFA pay out, it's really a percentage of the CDFA, of the
  

17   cost as calculated by CDFA?
  

18      A.  That's correct.  If I missed that, I'm sorry.
  

19      Q.  I want to make sure I got it right and hopefully the
  

20   record has it right.
  

21      A.  In Exhibit 74, makes it easy because it is in the very
  

22   first line, but the 4276 in H is the very right most number on
  

23   the top line, 4276.  And so that would be the day-to-day
  

24   collected on the 64 loads that averaged 32 miles, and there was
  

25   a cost there of 4276.  And my example said, if all of those

3447



TRANSCRIPT OF PROCEEDINGS - VOL. XVII

 1   loads may have come from the $1.80 zone into the $2.00 zone,
  

 2   the Federal Order difference would be 20 cents.  And 20 divided
  

 3   by 4276 hopefully is 47 percent.
  

 4      Q.  Okay.  Now with that in mind, I do want to, I do want
  

 5   to ask if you have any information, Ms. Taylor asked you for,
  

 6   any information about the potential cost to the pool of the
  

 7   Transportation Credit Program as proposed in Proposal 1.  We
  

 8   have used 9 cents based on current actual cost of the pool,
  

 9   CDFA system, correct?
  

10      A.  Correct.
  

11      Q.  In the CDFA in the State Order, correct?
  

12      A.  Correct.
  

13      Q.  Now, when you compared -- did you compare the pay out,
  

14   so to speak, the credit that would be obtained under Proposal 1
  

15   for the actual transactions that you submitted for analysis to
  

16   get the intercept and the coefficients, did you compare the pay
  

17   out that would generate to what credits are presently received,
  

18   what allowances are presently received on those transactions
  

19   for CDFA?
  

20      A.  I think I indicated that the data that we submitted to
  

21   calculate the equations were the same type of data that we
  

22   would submit for a transportation allowance recovery, and that
  

23   our equations resulted in very near that amount.
  

24      Q.  By that amount, do you mean the amount that you would
  

25   actually receive as allowances under the present CDFA system?
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 1      A.  There's a piece in there I don't know of.  I don't know
  

 2   if we submit the total cost and get an allowance, if those just
  

 3   match.  I don't know the answer for that.
  

 4      Q.  Okay.  So but is it your best judgment on the basis of
  

 5   what you do know, that a cost to the pool of around 9 cents is
  

 6   as good an approximation as you can come up with of the cost of
  

 7   the transportation credit system in Proposal 1?
  

 8      A.  That's what we think.
  

 9      Q.  Do you think it will cost about the same?
  

10      A.  We think it will cost about the same.
  

11      Q.  Okay.  One, just one final question.  I think you
  

12   commented on this in response to Mr. Vetne or Dr. Schiek, I'm
  

13   not sure.  Let me just ask it.  Is it your view that in a
  

14   market, there's a certain, in a market, such as in any
  

15   Marketing Order pool, there's a certain cost in dollars to move
  

16   milk from production points to Class I and II consumption
  

17   points?  There is a certain dollar amount that's involved in
  

18   that, correct?
  

19      A.  That is true.
  

20      Q.  Okay.  And one, the location differential, producer
  

21   location differential system is one way of partially,
  

22   presumably partially compensating for some of those costs,
  

23   correct?
  

24      A.  True.
  

25      Q.  Is it your view as an Economist and someone who has
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 1   been involved in these markets, Federal Order markets all over
  

 2   the country for years, that a transportation credit system
  

 3   based on actual costs, point-to-point, paying only on a
  

 4   transaction basis is, in fact, a more efficient way to use the
  

 5   total, the dollars generated for those transportation costs?
  

 6      A.  It would be.
  

 7      Q.  Thank you.
  

 8       JUDGE CLIFTON:  Does that prompt any other questions?
  

 9       MS. TAYLOR:  Yes.  Sorry, just one more.  Can't help
  

10   myself, I won't be here next week.
  

11           So is the goal of your proposed system is to cover all
  

12   transportation cost except 30 cents?
  

13       MR. HOLLON:  Yes.  Because we deducted 30 cents from our
  

14   rate calculation.  If we wanted to capture that, we would have
  

15   left it in.
  

16       JUDGE CLIFTON:  Ms. May, would you come to the podium and
  

17   tell us our marching orders?
  

18           Mr. Hollon, you may step down.  And I thank you for
  

19   this invaluable contribution to our assembly here.  Thank you.
  

20       MS. MAY:  Today is Friday.  We will be back in this room on
  

21   Monday, but we need to take all of our things out of here
  

22   tonight and move them over to the same storage closet that we
  

23   used last week.  Well, that's kind of a USDA thing.  So we can
  

24   save your chair, so don't leave anything here that you want to
  

25   see again Monday, because it won't be here.  Anything else?
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 1       JUDGE CLIFTON:  That's it.  Thank you.  Everyone have an
  

 2   excellent weekend.  We go off record at 5:02.
  

 3       (Whereupon, the evening recess was taken.)
  

 4                            ---o0o---
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 1          MONDAY, OCTOBER 19, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We are back on record on the 19th of
  

 3   October, 2015.  It's a Monday.  It's approximately 9:03 in the
  

 4   morning and this is Day 18 of the milk hearing.
  

 5           We're in Clovis, California.  My name is Jill Clifton.
  

 6   I'm the United States Administrative Law Judge who is assigned
  

 7   to take in the evidence of this hearing.  I do not participate
  

 8   in the decision, I merely certify the record.  The record being
  

 9   the record of exhibits and the record of the testimony.  We
  

10   will invite any corrections to the transcript before I certify
  

11   that record.  We'll also have a briefing schedule and everyone
  

12   is welcome to submit a brief.  A brief is to comment on the
  

13   evidence and the law.  To the extent you wish to focus on a
  

14   particular area, you are welcome to do that.  The briefs are to
  

15   assist in analyzing and digesting the contents of the record.
  

16   All right.  Briefs are not considered part of the record
  

17   because they are not evidence, but they are useful as argument.
  

18           I would like now to take appearances of other United
  

19   States Department of Agriculture employees.  If you would come
  

20   to the podium, please, and not only identify yourself, but at
  

21   this juncture I would like you to again state what your job is,
  

22   as well as what you'd normally say as where you fit in the U.S.
  

23   Department of Agriculture.
  

24       MS. MAY:  Good morning, Laurel May, L-A-U-R-E-L, M-A-Y,
  

25   with the U.S. Department of Agriculture, Agricultural Marketing
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 1   Service, Dairy Program, and my job is a Marketing Specialist
  

 2   and all other duties as assigned.
  

 3       MS. ELLIOTT:  Good morning.  Pamela Elliott, E-L-L-I-O-T-T,
  

 4   I am a Marketing Specialist with the USDA, AMS Dairy Program.
  

 5       MR. RICHMOND:  Good morning, William Richmond,
  

 6   R-I-C-H-M-O-N-D, also with the USDA, AMS Dairy Programs, and I
  

 7   am also a Marketing Specialist.
  

 8       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

 9   Agricultural Economist for the Upper Midwest Milk Marketing
  

10   Order, Federal Order 30, and I'm on detail here for USDA Dairy
  

11   Programs.
  

12       MS. BECKER:  Good morning, Lauren Becker, B-E-C-K-E-R, I'm
  

13   an attorney in the Office of the General Counsel.
  

14       MR. HILL:  I am Brian Hill, B-R-I-A-N, H-I-L-L, an attorney
  

15   for the Office of the General Counsel.
  

16       JUDGE CLIFTON:  And now we'll take appearances for
  

17   proponents and/or opponents.
  

18       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

19   B-E-S-H-O-R-E, Attorney representing the proponents of Proposal
  

20   1, a California Dairies, Inc., Dairy Farmers of America, Inc.,
  

21   and Land O'Lakes, Inc.
  

22       MR. HOLLON:  Good morning, I'm Elvin Hollon, E-L-V-I-N,
  

23   H-O-L-L-O-N, and I'm employed by Dairy Farmers of America in
  

24   support of Proposal Number 1.
  

25       JUDGE CLIFTON:  And what's your job with Dairy Farmers of
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 1   America?
  

 2       MR. HOLLON:  I deal with some day-to-day milk marketing
  

 3   activities, some type of price forecasting.  I deal with
  

 4   movement of milk around our Cooperatives to our customers, and
  

 5   the balancing of those milk supplies.  And then I deal with
  

 6   regulatory issues such as these types of hearings.
  

 7       JUDGE CLIFTON:  Thank you.
  

 8       DR. ERBA:  Good morning, Eric Erba, E-R-I-C, E-R-B-A, I'm
  

 9   with California Dairies, Inc., and my job title is Senior Vice
  

10   President and Chief Strategy Officer.
  

11       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D, I'm
  

12   Director of Middle-Atlantic Milk Sourcing and Regulatory
  

13   Affairs for Land O'Lakes.
  

14       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y,
  

15   V-U-L-I-N, I'm an attorney with Davis, Wright, Tremaine,
  

16   representing the Dairy Institute of California.
  

17       DR. SCHIEK:  Good morning, William Schiek, that's
  

18   S-C-H-I-E-K, I'm Economist for Dairy Institute of California,
  

19   proponents of Proposal 2.
  

20       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

21   I'm with the Dean Foods Company.
  

22       JUDGE CLIFTON:  And your job?
  

23       MR. BLAUFUSS:  Senior Manager of Dairy Risk Management and
  

24   Economics.
  

25       JUDGE CLIFTON:  Senior Manager of what?
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 1       MR. BLAUFUSS:  Dairy Risk Management and Economics.
  

 2       JUDGE CLIFTON:  Dairy Risk Management and Economics.  So
  

 3   you know, when you testify, you are going to have to slow it
  

 4   down.
  

 5       MR. DeJONG:  James DeJong, D-e-J-O-N-G, I am the Dairy
  

 6   Policy and Economic Analyst for Hilmar Cheese, dairy-farmer
  

 7   owned manufacturer of cheese, whey, and milk powder.
  

 8       MR. DRYER:  Good morning, I'm Greg Dryer, G-R-E-G,
  

 9   D-R-Y-E-R, Senior Vice President, Industry and Government
  

10   Relations for Saputo Cheese USA.
  

11       MR. VETNE:  John Vetne, V-E-T-N-E.  I'm a representative
  

12   for Hilmar Cheese.
  

13       MR. ZOLIN:  Good morning, Alan Zolin, A-L-A-N, Z-O-L-I-N, I
  

14   am a consultant here representing Hilmar Cheese, I advise them
  

15   on dairy policy and dairy supply chain issues.
  

16       MS. HANCOCK:  Nicole Hancock with Stoel Rives,
  

17   H-A-N-C-O-C-K, S-T-O-E-L, R-I-V-E-S, and I represent the
  

18   California Producer Handlers Association and Ponderosa Dairy.
  

19       MR. LAI:  Good morning, my name is Victor, last name is
  

20   L-A-I, I'm General Counsel with Producers Dairy Foods, a member
  

21   of the California Producers Handlers Association.
  

22       JUDGE CLIFTON:  Now, well before I have others identify
  

23   themselves, I just want to mention that Chip English is
  

24   present.  He had a 9:00 telephone conference in a case that had
  

25   some urgency and he could not avoid taking that call, but he's
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 1   in the building and when he comes back, I would like him to put
  

 2   in his appearance.
  

 3           And now I would like to take the appearances of others
  

 4   who may not be part of a proponents team, but are
  

 5   participating.
  

 6       MS. REED:  Good morning, Kristine Reed, K-R-I-S-T-I-N-E,
  

 7   R-E-E-D, with the Miltner law firm, M-I-L-T-N-E-R representing
  

 8   Select Milk Producers.
  

 9       MR. MILTNER:  Good morning, Ryan Miltner, also with Miltner
  

10   law firm, representing Select Milk.
  

11       MR. METZGER:  Erick Metzger, E-R-I-C-K, M-E-T-Z-G-E-R,
  

12   General Manager of National All-Jersey, Incorporated.
  

13       JUDGE CLIFTON:  National what?
  

14       MR. METZGER:  All-Jersey.
  

15       JUDGE CLIFTON:  National All-Jersey, Incorporated.  Thank
  

16   you.  Is there anyone who has not yet come forward who would
  

17   like to testify today?  Not yet.  We're welcoming anyone at any
  

18   time to drop in.  If you are a dairy farmer, we would like to
  

19   schedule you at your convenience to the extent possible, and
  

20   we'll interrupt other witnesses to do that.
  

21           Now, I would like to take some announcements,
  

22   preliminary issues, and the like.
  

23       MS. MAY:  Good morning, Laurel May with USDA.  Welcome back
  

24   for our continuing hearing.  It's good to see all of you this
  

25   morning.  As you know, anyone that would like to is welcome to
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 1   testify in this hearing, as the Judge just mentioned.  And if
  

 2   anybody would like to question any of the witnesses, they may
  

 3   do so by approaching the podium.
  

 4           We are continuing to broadcast this hearing via live
  

 5   audio feed.  The like for the feed is at:
  

 6   www.ams.usda.gov/live.
  

 7           The court reporter is continuing to record official
  

 8   transcripts for us, and those are hopefully available
  

 9   approximately two weeks after the end of each hearing week, and
  

10   you can access those transcripts at our AMS Dairy website.
  

11           We also have a few copies of some past exhibits in the
  

12   back of the room on those tables if you would like to pick some
  

13   of those up.
  

14           We do have a few logistics to talk about this morning.
  

15   As you know, as we discussed last week, we will be moving this
  

16   hearing on Thursday and Friday of this week to the Piccadilly
  

17   Inn at the Airport, which is down on Clinton and McKinley.  So
  

18   plan to be there at 9:00 on Thursday morning.
  

19           We also thought it would be appropriate to tell you
  

20   kind of where we stand as far as scheduling goes.  At this
  

21   point we had hoped, and have made plans to have this hearing
  

22   last through November 6th, but just as a back up, we have
  

23   scheduled the Piccadilly Inn again for the following week, the
  

24   week of November, I guess it would be the 16th -- 9th.  Right.
  

25   The 9th.  And that week has a Federal holiday in the middle on
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 1   the 11th.  We haven't actually scheduled that room at the
  

 2   Piccadilly for the 11th, so we were interested in kind of
  

 3   getting some feedback from you about whether, if we were here
  

 4   that week, whether you would want to continue to push
  

 5   through -- Mr. Vetne is nodding yes -- on Wednesday.  Any other
  

 6   nods or -- Ashley is yes; Marvin is yes, keep going.  So like I
  

 7   said, we don't exactly have the room yet, but we'll see if we
  

 8   can get it and we'll let you know how that goes.
  

 9           We were unable to find anything local for the following
  

10   week, the week of November 16th.  So if we're not done by the
  

11   end of the week of the 9th, our next best back up is two weeks
  

12   in December for which we were able to get this building again,
  

13   December 7th week, and December 14th week.  So just sort of for
  

14   planning purposes you can see what we have been able to
  

15   schedule.  Is there anything else I need to say about that?
  

16       JUDGE CLIFTON:  No, that's excellent.  May I have a show of
  

17   hands of those of you who think we might finish by November
  

18   6th?  That was just a might I got -- okay.  Thank you,
  

19   Mr. Vetne.
  

20       MR. HOLLON:  Would you read the December dates again?
  

21       MS. MAY:  If we needed to, we have reserved this building
  

22   for the week of December 7th and the week of December 14th.  It
  

23   would require a little bit of shuffling around that first week,
  

24   but we would be here.
  

25           Okay.  So at the end of Friday, I believe Mr. Hollon
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 1   was finished with his cross-examination on his third set of
  

 2   testimony.  And I believe that we're going to start with
  

 3   Mr. Hollon again this morning on his next set.
  

 4       JUDGE CLIFTON:  Thank you, Ms. May.  I would like to say,
  

 5   again, how much I have appreciated the quality of everything
  

 6   about this hearing.  The presentations have been outstanding,
  

 7   and the logistics what the Agricultural Marketing Service
  

 8   arranged for us is has been splendid.  I'm just delighted and I
  

 9   thank you.
  

10           Other preliminary issues or scheduling issues?  I see
  

11   no one wanting to do that now, so we will resume the testimony
  

12   of Mr. Hollon on a new topic.
  

13           We're distributing the exhibit.  Let's see, the number
  

14   of this exhibit, Ms. Elliott, do you have that right at your
  

15   finger tips?
  

16       MS. ELLIOTT:  Yes, ma'am.
  

17       MR. BESHORE:  We actually have, if I might, sorry to
  

18   interrupt, but there are four separate documents for this, or
  

19   exhibits, for this fourth and final appearance of Mr. Hollon.
  

20           The first one is Exhibit 20A which has already been
  

21   given a place holder as Exhibit 20A, which is the couple of
  

22   pages of corrections to Exhibit 20, where there were some mis
  

23   downloaded or some erroneous numbers on a couple of the columns
  

24   of one.  So that's 20A.
  

25       JUDGE CLIFTON:  Okay.  Stop there for just a minute.  If we
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 1   look at 20A, we still also need to look at 20 for other things
  

 2   that are not in 20A?
  

 3       MR. BESHORE:  Yes.
  

 4       JUDGE CLIFTON:  Okay.
  

 5       MR. BESHORE:  20A has a cover page, which identifies the
  

 6   four pages behind it.  And there are four pages of Exhibit 20
  

 7   which required correction.  The corrected areas are highlighted
  

 8   in yellow on the pages, they are 1.B.4, 1.B.5, 1.C.4, 1.C.5,
  

 9   but yes, they need to be read with the rest of 20.
  

10       JUDGE CLIFTON:  Excellent.  This is very professionally
  

11   done.  I like this.  Thank you.
  

12            All right.  So that one will not need another exhibit
  

13   number, but we should note that we are now talking about 20A.
  

14   I mean, it will need that number, but it won't need another
  

15   number in the sequence.
  

16           (Thereafter, Exhibit 20A was marked
  

17            for identification.)
  

18       MR. BESHORE:  Okay.  We then have three other separate
  

19   exhibits.  The testimony of Elvin Hollon, Fourth Statement,
  

20   which is cover plus twelve pages, I would ask be marked as the
  

21   next consecutive number.
  

22       JUDGE CLIFTON:  And Ms. Elliott, will that be 75?
  

23       MS. ELLIOTT:  That's correct.
  

24       JUDGE CLIFTON:  That will be 75.
  

25            (Thereafter, Exhibit 75 was marked
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 1            for identification.)
  

 2       MR. BESHORE:  Thank you.  Then exhibit of Elvin Hollon
  

 3   (Fourth Statement), which is cover plus five pages.  I would
  

 4   ask we mark this as Exhibit 76, that has table 8.1.
  

 5           (Thereafter, Exhibit 76 was marked
  

 6            for identification.)
  

 7       MR. BESHORE:  And finally, a short well, a four-page
  

 8   document, title, Proposal 1 Provision for Payments by a Handler
  

 9   Operating a Partially Regulated Distributing Plant, which
  

10   relates to part 76 of Proposal 1, in uniform part 1000.76.  I
  

11   ask that that be marked as Exhibit 77.
  

12       JUDGE CLIFTON:  And it shall be so.
  

13            (Thereafter, Exhibit 77 was marked
  

14            for identification.)
  

15       JUDGE CLIFTON:  So 75 is the testimony, and at the bottom
  

16   of that page is already typed Cooperatives' Exhibit 8, that
  

17   will be -- that is 75.  And 76 is Table 8.1; and 77 is Proposal
  

18   1 Provision for Payments.
  

19           Mr. Hollon, you remain sworn.  Would you again state
  

20   and spell your name?
  

21       MS. HANCOCK:  Your Honor, Ms. Hancock.  Your Honor, we're
  

22   still getting them.
  

23       MR. BESHORE:  We're still distributing some of the
  

24   exhibits, your Honor.
  

25       JUDGE CLIFTON:  Very good.  We'll hold off a moment.  About
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 1   how many did you receive, Ms. Elliott?
  

 2       MS. ELLIOTT:  I only received 75 and 76.
  

 3       JUDGE CLIFTON:  And they weren't clipped to the others?
  

 4       MS. ELLIOTT:  No.
  

 5       JUDGE CLIFTON:  It doesn't seem right not to have
  

 6   Clifford Carman there.  Are you going to save him a set?  I
  

 7   would imagine he would want the paper.  Let's put a set in his
  

 8   place.  If they don't need it, they will do something else with
  

 9   it.  Sometimes it's good to look at paper even though you have
  

10   got an electronic version.  We'll just accumulate for Clifford
  

11   Carman in that empty chair.  All right.
  

12           Now, just to be sure, Ms. Elliott, now that you have
  

13   them, I want to make sure you are marking them the same as I
  

14   am.  So the one that is 75 has near the bottom Cooperatives'
  

15   Exhibit 8 on it.
  

16       MS. ELLIOTT:  Yes.
  

17       JUDGE CLIFTON:  And the one that is 76 has just one
  

18   exhibit, Table 8.1.  And the one that is Exhibit 77 says at the
  

19   top, Proposal 1 Provision for Payments, I'm not reading the
  

20   entire title, just that much.
  

21       MS. ELLIOTT:  Yes.
  

22       JUDGE CLIFTON:  All right.  Good.  Thank you.
  

23           Mr. Hollon, you may state and spell your name.
  

24       MR. HOLLON:  Elvin, E-L-V-I-N, Hollon, H-O-L-L-O-N.
  

25       JUDGE CLIFTON:  Mr. Beshore, you may proceed.
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 1       MR. BESHORE:  Thank you, your Honor.
  

 2                       DIRECT EXAMINATION
  

 3   BY MR. BESHORE:
  

 4      Q.  Let's turn to Exhibit 20A first, Mr. Hollon.
  

 5      A.  I have it.
  

 6      Q.  Okay.  Could you just walk us through this exhibit,
  

 7   which provides some corrected pages for a couple of the tables
  

 8   in Exhibit 20; is that correct?
  

 9      A.  That is correct.  There are four pages in each case.
  

10   There is a set of corrected numbers, and then that's one page;
  

11   and then the following page is where those corrected numbers
  

12   would have impacted a summary average or statistic.  So the
  

13   first page is Table 1.B.4.  And on that table there were prices
  

14   for the Class I Southern California announced price by CDFA for
  

15   11 months in February, one month in January that were incorrect
  

16   on the original submission and now have been changed.
  

17      Q.  Just to be clear, 11 months in 2012, beginning with
  

18   February?
  

19      A.  Correct.
  

20      Q.  And one month in 2013?
  

21      A.  Correct.
  

22      Q.  Okay.  That's Column H?
  

23      A.  Column H.  And that would have affected the
  

24   subtractions in Columns I and J.  Column K also contained data
  

25   that was erroneous, that's been replaced, and that would affect
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 1   the subtractions in Columns L, M, and N.
  

 2          Turning to Table 1.B.5 --
  

 3      Q.  So just to be clear, on Table 1.B.4, the rest of the
  

 4   numbers that are not in the yellow highlighting, highlighted
  

 5   area 1.B.4 are the same as on Original Exhibit 20?
  

 6      A.  Correct.
  

 7      Q.  Okay.  Go on to the next page then.
  

 8      A.  Table 1.B.5 contains changes where those numbers would
  

 9   have impacted an average or a median calculation, and those are
  

10   in columns H, I, J, K, L, M, and N, and they would only impact
  

11   numbers that had 2012, and one month in 2013 data.
  

12      Q.  Okay.  And again, the numbers on this Exhibit 1.B.5
  

13   which are not highlighted, are the same as on Exhibit 20?
  

14      A.  Correct.
  

15      Q.  Thank you.  Okay.
  

16      A.  Table 1.C.4 is the next page where there are
  

17   corrections, and these tables were used to compare, to show
  

18   price comparisons for out-of-market handlers with in-market
  

19   handlers, and the same numbers would be corrected.  So in Table
  

20   1.C.4, Column T would pull over the prices that were corrected
  

21   earlier.  Column U, the subtraction calculation; Column C would
  

22   pull over the prices corrected earlier; column that's labeled Z
  

23   minus Y would be the correction for the subtractions; column AF
  

24   would pull over the prices corrected; and column AG, the
  

25   correction for the subtractions.
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 1          Table 1.C.5 displays where there might be some average
  

 2   or median calculation that would have been impacted by those
  

 3   changes.
  

 4      Q.  And again, on 1.C.4 and 1.C.5, only numbers in the
  

 5   yellow highlighted area have changed from Exhibit 20, correct?
  

 6      A.  Correct.
  

 7      Q.  Okay.  Thank you.
  

 8           Now, your testimony, Exhibit 19, describes some of the
  

 9   data in Exhibit 20, and are there a couple of numbers that you
  

10   stated in Exhibit 19 which change with the changes in
  

11   Exhibit 20A?
  

12      A.  That would be correct.
  

13      Q.  And I would note, your Honor, Mr. Hollon is just going
  

14   to verify the numbers that changed.  We're just going to note
  

15   those and where they are, we haven't provided substitute pages.
  

16   It's just small changes in a couple of numbers, and we note
  

17   down and they will be in the record.
  

18       JUDGE CLIFTON:  All right.  So do people need to get their
  

19   20 out to do it, or is it better if we just take notes?
  

20       MR. BESHORE:  Either way.  I mean, I think you can take
  

21   notes and go, but if you have 19, it would be, if you have 19
  

22   and you want to refer to it, you could make your notes right on
  

23   it.
  

24       JUDGE CLIFTON:  And do you want, let's see, the record copy
  

25   is probably already gone.  We won't -- so we won't try to
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 1   change it on the record copy.
  

 2       MR. BESHORE:  No, I wasn't, I propose that we not change
  

 3   the them they are pretty minor.
  

 4       JUDGE CLIFTON:  All right.  Good.  Then for my purpose, I'm
  

 5   just going to take good notes right now.
  

 6       MR. BESHORE:  So do you have those to be noted, Mr. Hollon?
  

 7       MR. HOLLON:  I do.
  

 8       MR. BESHORE:  Okay.
  

 9       MR. HOLLON:  On page 14, the second line up from the
  

10   bottom, currently reads, "August 2012 through July 2015, the
  

11   short fall is 37 and 27 cents per hundredweight."  In that
  

12   sentence, the 37 should be changed to 36, and the 27 should be
  

13   changed to 26.
  

14           And all of the other changes are on page 15.  So the
  

15   first full sentence on the top of page 15, currently reads:
  

16           And for the months since then, the Northern California
  

17   price has been below the FMMO grid each year, by a low of 2
  

18   cents per hundredweight ($1.60 zone) to $0.33 in the $1.80
  

19   zone.  In that sentence, the 2 cents should be changed to 3
  

20   cents, and the 33 cents shows no change.
  

21           In the second full paragraph, the second to last
  

22   sentence, currently reads:
  

23           "When comparing the annual CSO Southern California
  

24   price with the announced FMMO price at Phoenix, the difference
  

25   averages minus 61 cents."
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 1       MR. BESHORE:  Currently reads.
  

 2       MR. HOLLON:  I'm sorry, minus 62 cents, and that should be
  

 3   changed to minus 61 cents.
  

 4   BY MR. BESHORE:
  

 5      Q.  Okay.
  

 6      A.  In the third full paragraph, the second to the last
  

 7   sentence currently reads:
  

 8          "However, comparing the Southern California announced
  

 9   price with the Las Vegas price results in a difference of minus
  

10   27 per hundredweight average for the August 2012 to July of
  

11   2015 period."
  

12           In that sentence, minus 26 cents should be changed to
  

13   read -- I'm sorry -- minus 27 cents should be changed to read
  

14   minus 26 cents.
  

15      Q.  Those are the only impacts in the Exhibit 19 which are
  

16   the changes in Exhibit --
  

17      A.  Yes.
  

18      Q.  All right.  Okay.  Thank you.
  

19       JUDGE CLIFTON:  Your voice trailed off.  So what you said,
  

20   Mr. Beshore, was impact from 20A?
  

21       MR. BESHORE:  Yes.
  

22       JUDGE CLIFTON:  Okay.
  

23       MR. BESHORE:  Thank you.
  

24   BY MR. BESHORE:
  

25      Q.  Let's turn then, Mr. Hollon, to Exhibit 75, your fourth
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 1   statement of testimony, and it concerns the proposal regarding
  

 2   producer-handlers.
  

 3       JUDGE CLIFTON:  And, Mr. Beshore, you are going to have to
  

 4   work hard not to let your voice trail off because you did it
  

 5   just then, and the only way I know you said producer-handlers
  

 6   is it says that on the exhibit.
  

 7       MR. BESHORE:  I'll work on that.
  

 8       JUDGE CLIFTON:  Thank you.
  

 9   BY MR. HOLLON:
  

10       COOPERATIVES' PROPOSAL 1 REGARDING PRODUCER-HANDLERS
  

11           The Cooperatives propose that producer-handlers ("PH")
  

12   be regulated in the same manner as in the proposed California
  

13   Federal Milk Marketing Order (FMMO) as they are in other
  

14   orders, for example, 7 CFR Section 1030.10 (Producer-handler
  

15   definition in Order 30.)  As we understand their operations,
  

16   all of the members of the California Producer Handlers
  

17   Association would become fully-regulated handlers under our
  

18   proposal.  We consider the question of the treatment of exempt
  

19   quota to be a separate issue and will discuss it separately.
  

20           My testimony opens with significant points from the
  

21   final decision from the 2009, ten-order -- that's a correction
  

22   in the written testimony -- eleven should be ten.
  

23   BY MR. BESHORE:
  

24      Q.  Yeah, your editor can't count right.
  

25      A.  Starting that sentence over again.
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 1           My testimony opens with significant points from the
  

 2   final decision from the 2009, ten-order producer-handler
  

 3   hearing, which sets the stage for our proposal regarding large
  

 4   producer-handlers.
  

 5      Q.  Or regulating?
  

 6      A.  Regulating large producer-handlers.
  

 7       JUDGE CLIFTON:  I'm sorry, go back if you will.  I don't
  

 8   understand the reference to 2009, ten-order hearing.  Meaning
  

 9   it affected ten Federal Orders?
  

10       MR. HOLLON:  Yes, ma'am.
  

11       JUDGE CLIFTON:  Okay.  Thank you.
  

12       MR. HOLLON:  Next is a summary of those points and the
  

13   measure of the impact not regulating large producer-handlers.
  

14   Finally, we present the language of our proposal regarding
  

15   producer-handlers.
  

16   A.  The 2009 national hearing on producer handlers
  

17       The 2009 -- substitute ten for eleven -- Federal Order
  

18   decision on producer-handlers established:
  

19       1.  The Secretary has clear authority to fully regulate
  

20   producer-handlers operating within FMMO's.
  

21       This is a quote:
  

22                Prior rulemakings consistently articulated USDA's
                authority to subject producer-handlers to full

23                regulation.  For example, in a final decision for
                the Puget Sound Order, a predecessor to the

24                Pacific Northwest Order, USDA found that
                producer-handlers should continue to be exempt

25                from pooling and pricing provisions of the order
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 1                subject to further regulation if justified by
                prevailing market conditions.  This position was

 2                amplified in a subsequent producer Sound final
                decision --

 3
  

 4       JUDGE CLIFTON:  Start that sentence again, would you?
  

 5       MR. HOLLON:
  

 6                This position was amplified in a subsequent Puget
                Sound final decision where USDA found that a

 7                hearing should be held to consider the regulation
                of producer-handlers in the marketing area was

 8                susceptible --
  

 9       JUDGE CLIFTON:  I'm sorry, you got to do that one again, if
  

10   you will.
  

11       MR. HOLLON:
  

12                This position was amplified in a subsequent Puget
                Sound final decision, wherein USDA found that in a

13                hearing should be -- that a hearing should be held
                to consider the regulation of producer-handlers if

14                the marketing area was susceptible to being
                affected by producer-handlers or if

15                producer-handler sales to disrupt or operate to
                the detriment of other producers in the market.

16                Such policy decisions was also articulated in the
                --

17
  

18       JUDGE CLIFTON:  I know it's a quote, so start that one
  

19   again.
  

20       MR. HOLLON:
  

21                Such policy was also articulated in another
                decision concerning producer-handlers in Texas and

22                the Southwest plains.  That decision concluded
                that it would be appropriate to obligate

23                producer-handlers to the pooling and pricing
                provisions of the order, if it could be shown that

24                producer-handlers cause market disruption.
                75 Fed. Reg. 10122, 10147, (2010) (footnotes

25                omitted.)
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 1       2.  The Secretary should apply his conclusions regarding
  

 2   producer-handlers to all FMMO's, including this proposed
  

 3   California FMMO.  The 2010 decision noted specifically that
  

 4   establishing reasonable limits on the sales of fluid milk
  

 5   products from producer-handlers meet the policy objectives the
  

 6   Agriculture Marketing Agreement Act (AMMA).
  

 7   BY MR. HOLLON:
  

 8      Q.  AMAA.
  

 9      A.  AMAA.
  

10      Q.  Thank you.
  

11      A.  The following is a quote:
  

12                The record supports concluding that a direct
                relationship exists between producer-handler size

13                and the potential for disorder.  More
                specifically, the record supports the conclusion

14                that adoption of a limit on producer-handlers'
                total monthly Class I route disposition and sales

15                of packaged fluid milk products to other plants
                across all orders is necessary to maintain orderly

16                marketing conditions.
                75 Fed. Reg. At 10151 (2010)

17
                Establishing a reasonable limit on total Class I

18                route disposition and sales of packaged fluid milk
                products in all producer-handler definitions for

19                all Federal Milk Marketing Orders unifies the
                policy objective of the AMAA to establish and

20                maintain orderly marketing conditions.
                75 Fed. Reg. At 1015 (2010)

21
  

22       That is the end of that quote.
  

23       The AMAA provides for "payment to all producers and
  

24   associations of producers delivering milk to all handlers of
  

25   uniform prices for all milk delivered, irrespective of the uses
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 1   made of such milk."  (7 U.S.C. Section 608c(5)(B)(ii)).  The
  

 2   historical exemption for producer-handlers was a matter of
  

 3   administrative convenience, and not a statutory entitlement in
  

 4   the Federal system.  As such, a clear limitation on the size of
  

 5   producer-handlers is consistent with, and furthers the express
  

 6   language and purposes of the AMAA.
  

 7       3.  The definition of a producer-handler:
  

 8                Producer-handlers are dairy farms that process --
                I'm sorry, this is a quote -- producer-handlers

 9                are dairy farms that process their own milk
                production.  These entities must operate one or

10                more dairy farms as a pre-condition to operating
                processing plants as producer-handlers.

11                75 Fed. Reg. At 10122 (2010)
  

12                Producer-handlers are persons who operate dairy
                farms and generally process and sell only their

13                own milk production.  A pre-condition to operating
                a processing plant as a producer-handler is the

14                operation of a dairy farm.
                75 Fed. Reg. At 10147 (2010)

15
  

16                Nevertheless, the common criteria of all
                producer-handler definitions for all orders is a

17                requirement that the entire operation be under the
                sole risk and enterprise of the producer-handler.

18                75 Fed. Reg. At 10146 (2010)
  

19       That's the end of this quote.
  

20       4.  The establishment of uniform prices to producers is a
  

21   fundamental objective of FMMOS.
  

22           A new quote:
  

23                The AMAA requires the setting of uniform prices to
                producers regardless of how the milk of any single

24                dairy farmer is used and uniform prices to
                similarly situated handlers (Section 608c(5)).

25                Handlers who are similarly situated pay at least a
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 1                the orders for milk.  Producers are paid at least
                a minimum uniform (blend) price that is determined

 2                through market-wide pooling.  A market-wide pool,
                through the mechanism of a producer-handler

 3                settlement fund, equalizes the classified use
                values of --

 4
  

 5      Q.  Would you start that sentence again, please?
  

 6      A.
  

 7                A market-wide pool, through the mechanism of a
                producer-settlement fund, emphasize the classified

 8                use values of milk --
  

 9      Q.  Excuse me, maybe just slow down a tinch and you will
  

10   catch the words.  Go ahead, starred that sentence again.
  

11      A.
                A market-wide pool, through the mechanism of a

12                producer-settlement found, equalizes the
                classified use values of milk pooled on an order

13                among handlers and determines a uniformed price
                paid to producers.  Market-wide pooling allows for

14                equitable sharing of the cost of supplying and
                balancing the Class I market.  These two key

15                features of milk orders, classified pricing and
                market-wide pooling, provide the basic foundation

16                for orderly marketing and address the AMAA's
                primary objective of ensuing orderly marketing.

17                75 Fed. Reg. At 10145-46 (2010)
  

18       Continuing the quote:
  

19                Over the years, USDA has repeatedly concluded that
                market-wide pooling for most orderly marketing

20                conditions more completely and is one of the most
                important marketing tools used to insure

21                uniformity and prices to producers.
                (Footnote omitted.)

22                75 Fed. Reg. At 10148 (2010)
  

23       End of this quote.
  

24      5.  The operations of producer-handlers can disrupt the
  

25   establishment of uniform prices.
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 1                Of greater significance, the record of this
                proceeding indicates that all producer-handlers

 2                enjoy a competitive pricing advantage over fully
                regulated handlers because of their exemption from

 3                pooling and pricing provisions.  This is not
                surprising, as the exemption of any handler from

 4                the regulatory plan results in non-uniform prices
                to handlers and lower prices than would otherwise

 5                be uniform to producers.  It is clear from this
                proceeding that as the Class I marketing of a

 6                producer-handler increase, the handlers' ability
                -- to the order's ability --

 7
  

 8      Q.  Excuse me.  Thank you.
  

 9      A.
  

10                -- to set prices that are uniform to handlers and
                producers is eroded.

11
                Depending on the volume of Class I disposition and

12                sales of packaged fluid milk products to other
                plants, the exemption from obligation to account

13                for milk at minimum classified prices and the
                exemption from payment into the

14                producer-settlement fund the difference between
                the producer-handlers use-value of milk and the

15                blend price become critical factors that give rise
                to disorderly marketing conditions. Large

16                producer-handlers become increasingly able to
                market fluid milk at prices below those that can

17                be offered by fully regulated handlers because the
                classified prices set by the order are not

18                uniform.  The exemption for payment to the
                producer-settlement fund renders the order unable

19                to set uniform prices to producers.
                ...

20                This final decision emphasizes that when any
                handler is exempted from pooling and pricing,

21                regulated handlers and producers whose milk is
                pooled on an order are affected by the by that

22                exemption.  Regulated handlers are affected
                because they are obligated to make pool payments

23                while producer-handlers are not obligated.
                Producers are also affected because handler

24                exemption results in fewer dollars available in
                the pool, thus making the uniform price to

25                producers lower.  Market Administrator data in the
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 1                reveals that exclusion of producer-handler revenue
                affects the total pool value in any Federal Order

 2                marking area, where producer-handlers are present.
                Total pool values are hundreds of thousands of

 3                dollars less every month than they would be, which
                directly translates into lower uniform prices paid

 4                to producers.  In markets where producer-handlers
                are not present, no impact on total pool value

 5                occurs.
                75 Fed. Reg. At 10146 (2010)

 6
  

 7       That's the end of this quote.
  

 8       6.  The measure of the producer-handler advantage is
  

 9   calculated to be the difference between the Class I price and
  

10   the blend price.  The ability of the producer-handler to retain
  

11   this value is detrimental to the objectives of all producers
  

12   receiving the minimum price from the order.
  

13           Quote:
  

14                As a result of their exemption from pooling and
                pricing, producer-handlers, as handlers, are not

15                required to pay the minimum class prices
                established under the orders, nor are they, as

16                producers, granted minimum price protection for
                disposal of surplus milk.  Producer-handlers, in

17                their capacity as handlers, are not obligated to
                equalize their use value of milk through payment

18                of the difference between their use-value of milk
                and the respective order's blend price into the

19                producer-settlement fund.  As such,
                producer-handlers retain the full value of milk

20                processed and disposed of as fluid milk products
                by their operation within the marketing areas.

21                75 Fed. Reg. At 10124 (2010)
  

22                While opponents to the elimination of the
                producer-handler definitions argue otherwise, this

23                definition agrees with proponent arguments --
  

24      Q.  Start that sentence again, please.
  

25      A.
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 1                While opponents to the elimination of the
                producer-handler definitions argue otherwise, this

 2                decision agrees with proponent arguments presented
                by witnesses testifying in support of NMPF and

 3                IDFA positions, that the difference between the
                Class I price and the blend price is a reasonable

 4                estimate of the price advantage enjoyed by
                producer-handlers, even if it is not possible to

 5                determine the precise level of the advantage for
                any individual producer-handler.  This price

 6                advantage is compounded as a producer-handler's
                Class I utilization increases.  In addition,

 7                allowing producer-handlers to have unlimited Class
                I sales will result in a measurable impact on the

 8                blend price received by pooled producers.
                75 Fed. Reg. At 10147 (2010)

 9
  

10       That's the end of this quote.
  

11       7.  The Decision concluded that the size of a
  

12   producer-handler should be a controlling factor in determining
  

13   the regulatory status of a producer-handler.  Quote:
  

14      Q.  Finish that sentence.
  

15      A.  -- of a producer-handler plant.
  

16      Q.  Thank you.
  

17      A.  Quote:
  

18                The size of individual producer-handlers will
                impact orderly marketing conditions of the Federal

19                Order marketing areas if left without --
  

20       JUDGE CLIFTON:  I'm sorry, start that one again, please,
  

21   that quote.
  

22       MR. HOLLON:
  

23                The size of individual producer-handlers will
                impact orderly marketing conditions in any of the

24                Federal Order marketing areas if left without
                limit.  Size of operation will have a direct

25                bearing on competitive equity between
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 1                Producer-handler size, as discussed above, will
                increasingly affect an order's ability to set

 2                uniform prices to similarly-situated handlers and
                to producers.  Producer-handler size will

 3                increasingly magnify disorderly marketing
                conditions and practices where the burden of

 4                balancing and surplus disposal is effectively
                transferred to the regulated market.

 5                These examples of the presence and anticipation of
                disorderly marketing conditions can be largely

 6                mitigated by establishing a reasonable limit on
                producer-handler's Class I route disposition and

 7                sales of packaged fluid milk products to other
                plants.

 8
                Establishing a reasonable limit on total Class I

 9                route disposition and sales of packaged fluid milk
                products in all producer-handler definitions for

10                all Federal Milk Marketing Orders unifies the
                policy objectives of the AMAA to establish and

11                maintain orderly marketing conditions.
                75 Fed. Reg. At 10150 (2010).

12
  

13       End of this quote.
  

14       8.  The Decision concluded that total route disposition and
  

15   sales of packaged fluid milk products to other plants of more
  

16   than 3 million pounds during the month would cause a
  

17   producer-handler to be fully regulated and account to the pool
  

18   for their uses of milk at the applicable minimum class prices
  

19   and pay the difference between their use value of milk and the
  

20   blend price of the order to that order's producer-settlement
  

21   fund.
  

22           Quote:
  

23                If current producer-handlers had total route
                disposition and sales of packaged milk products to

24                other plants of more than 3 million pounds during
                the month, such producer-handlers will be

25                regulated under the pooling and pricing provisions
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 1                handlers.  Such large producer-handlers will
                account to the pool for their uses of milk at the

 2                applicable minimum class prices and pay the
                difference between their use value of milk and the

 3                blend price of that order to that order's
                producer-settlement fund.

 4
  

 5       JUDGE CLIFTON:  Now, the last part of that, if you'd just
  

 6   read that again, beginning with "the blend price."
  

 7       MR. HOLLON:  "And the blend price of the order to that
  

 8   order's producer-settlement fund."
  

 9   75 Fed. Reg. At 10122 (2010)
  

10       That's the end of that quote.
  

11       9.  The Decision noted the change in regulatory status
  

12   would have economic cost and benefits to the producer-handler
  

13   and benefits to producers in the form of increased blend
  

14   prices.
  

15           This is a quote:
  

16                While this may cause an economic impact on those
                entities with more than 3 million pounds of total

17                monthly sales that are currently considered
                producer-handlers under the Federal Order system,

18                the impact is offset by the benefit to other small
                businesses.  With respect to dairy farms whose

19                milk is pooled on Federal Milk Marketing Orders,
                such dairy farms who have not heretofore --

20
  

21       JUDGE CLIFTON:  I know that what you read means the same as
  

22   what is written here, but because it is a quote, will you start
  

23   again with "with respect to dairy farms?"
  

24       MR. HOLLON:
  

25                With respect to dairy farms whose milk is pooled
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 1                have not heretofore shared in the additional
                revenue that accrues from the market-wide pooling

 2                of Class I sales by producer-handlers, will share
                in such revenue.  All producer-handlers who

 3                dispose of more than 3 million pounds of fluid
                milk, including sales of packaged fluid milk

 4                products, to other plants per month, will account
                to all market participants at the announced

 5                Federal Order Class I price for such use.
  

 6                To the extent that some large producer-handlers
                become subject to pooling and pricing provisions

 7                of Federal Milk Marketing Orders, such will be
                determined in their capacity as handlers.  Such

 8                entities will no longer have restrictions
                applicable to their business operations that were

 9                conditions for producer-handler status and
                exemption from the pooling and pricing provisions

10                of the orders.
  

11                In general, this includes being able to buy or
                acquire any quantity of milk from dairy farmers or

12                other handlers instead of being limited by the
                current constraints of the orders.  Additionally,

13                the burden of balancing their milk production is
                relieved.  Milk production in excess of what is

14                needed to satisfy their Class I route disposition
                and sales of packaged fluid milk products to other

15                plants may receive the minimum price protection
                established under the terms of the Federal Milk

16                Marketing Orders.  The burden of balancing milk
                supplies will be borne by all producers who are

17                pooled and handlers who are regulated under the
                terms of the orders.

18                75 Fed. Reg. At 10122-23 (2010)
  

19       This is the end of that quote.
  

20       The foregoing clearly establishes that the Secretary of
  

21   Agriculture has the authority to define and regulate
  

22   producer-handlers who operate in any capacity.  The Secretary
  

23   should exercise that authority in promulgating the California
  

24   FMMO and implement regulations similar to those in other orders
  

25   controlling the action of the large producer-handlers.
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 1       The establishment of uniform prices for both producers and
  

 2   handlers is a prime objective of FMMO's and the operation of
  

 3   large producer-handlers disrupts this objective.  The measure
  

 4   of the disruption can be calculated as the difference between
  

 5   the Orders' announced Class I price and blend price.  Any
  

 6   difference between the two prices is evidence of disruption.
  

 7   The size of a producer-handler should be the controlling factor
  

 8   for establishing regulation.  For the purpose of establishing
  

 9   which producer-handlers should be fully regulated, the "bright
  

10   line" of regulation has been determined to be producer-handler
  

11   plants with 3 million pounds of total route disposition and
  

12   packaged sales of fluid milk products to other plants during
  

13   the month.  Those above that line become fully regulated.
  

14   Those below that line will not be fully regulated.  The
  

15   decision noted that there would be cost to the large
  

16   producer-handler, but that those costs would be offset by
  

17   benefits to the producer-handler and benefits to the remaining
  

18   pooled producers.
  

19   B.  Financial Impact of producer-Handlers
  

20       Table 8.1, Estimated Producer Handler Advantage 2000 -
  

21   December 2014, demonstrates the impact to the pool based on the
  

22   definition of producer-handler hearing from the -- start over.
  

23       Table 8.1, Estimated Producer Handler Advantage, 2000 -
  

24   December 2014, demonstrates the impact to the pool based on the
  

25   definition from the producer-handler hearing decision
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 1   referenced above.
  

 2   Financial Impact = Class I price minus Blend Price
  

 3           I'm going to stop here and go to the table and explain
  

 4   what's in the table and then come back to the testimony.
  

 5           So the table is Exhibit 76, there are four pages in the
  

 6   table.
  

 7   BY MR. BESHORE:
  

 8      Q.  Four or are there five pages total counting the --
  

 9      A.  Five, yeah, five pages in the table.
  

10      Q.  Thank you.
  

11      A.  The table is entitled Cooperatives' Table 8.1,
  

12   Estimated Producer Handler Advantage, 2000 - December 2014.
  

13   The data used here stops in 2014 because that is the last CDFA
  

14   released data in Column I.
  

15          Column A is months.
  

16          Column B is Class I mover.
  

17          Column C the weighted differential.
  

18          Column D is the Class I price, B plus C, and these are
  

19   all using the same data and logic that we used in earlier
  

20   tables in our proposals.
  

21          Column E is taken from Exhibit 64, Table 5.C, Column I,
  

22   top line, Estimated FMMO Blend.  And this is simply the
  

23   appropriate Federal Order class or Federal Order prices, times
  

24   the utilizations as published by CDFA.
  

25          Column F takes that top line with no deductions at all,
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 1   of any form, and reduces it by the quota, transportation, and
  

 2   adds back the RQA, and that is similar in its concept as we did
  

 3   in earlier presentation.
  

 4          Column G is columns D less G.  So if -- if every
  

 5   producer-handler were located in the highest differential zone,
  

 6   that would be the Class I advantage, Class I price advantage
  

 7   for that month.
  

 8          Column H does the same type of calculation and
  

 9   subtraction, only this time using the lowest differential zone
  

10   of $1.60.
  

11          Column I is taken from Exhibit 61, CDFA-D, and that is
  

12   producer-handler exempt Class I product pounds.  Since we
  

13   needed some amount of some volume to give a reasonable
  

14   estimate, we used that volume for illustrative purposes.  We
  

15   are aware that currently the way California regulates
  

16   producer-handlers, they are fully accountable to the pool, and
  

17   that would be, and from that perspective it would be no
  

18   different than in the future.
  

19           Column J takes those pounds and multiplies them times
  

20   the advantage, if everyone was in the $2.10 zone.
  

21           Column K takes those pounds and computes the total
  

22   dollar advantage if everyone were in the $1.60 zone.
  

23           We do not have any total pounds from any, from CDFA for
  

24   all Class I sales.  So this is the --
  

25      Q.  All Class I sales of the --
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 1      A.  -- of the --
  

 2      Q.  Producer-handler?
  

 3      A.  Exempt producer-handlers, that's correct.  And again,
  

 4   this is an illustration and example.  So all of those
  

 5   calculations run their way through, and the Table 8.1.5, then,
  

 6   is a summary of all of those calculations for the entire
  

 7   period.  And also, as we have done with other tables, for a
  

 8   most recent period.
  

 9          So using that explanation of the table and going back
  

10   to the testimony.
  

11       JUDGE CLIFTON:  Now, pause just a moment.  Mr. Beshore, do
  

12   you want him to expand his testimony at this point on any part
  

13   of Exhibit 76, the table, before he goes back to his testimony?
  

14       MR. BESHORE:  Nothing beyond what he's already done.
  

15       JUDGE CLIFTON:  Very good.  Then going back to Exhibit 75,
  

16   page 8, is that correct, Mr. Hollon?
  

17       MR. HOLLON:  Yes.  So the, I'll be starting at the second
  

18   full paragraph.
  

19           Since we do not have producer-handler sales volume
  

20   data, other than the pounds of exempt Class I sales reported by
  

21   CDFA, we have used those volumes which would be reflective of
  

22   certain market conditions but are primarily for illustrative
  

23   purposes here.  Using those numbers, estimates can be made of
  

24   the per hundredweight price impact based on announced class
  

25   prices and our estimated blend prices.
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 1           Multiplying the per hundredweight difference times the
  

 2   volumes used, result in an estimated dollar impact.  Based on
  

 3   market commentary from customers in our own operations, we
  

 4   understand that the California producer-handlers have sales
  

 5   volumes in excess of their known sales (based on exempt
  

 6   volumes), thus these results would represent the lower end of
  

 7   any potential impact from these producer-handlers.
  

 8           Column 8 -- I'm sorry -- in Table 8.1 (Column E) we
  

 9   used the monthly blend prices from Exhibit 64, Table 5.C, which
  

10   we calculated earlier, and reduced the calculation by 43 cents
  

11   per hundredweight, which represents the estimated per
  

12   hundredweight cost of the net quota premium payments and the
  

13   cost of the transportation credit payment.  (Column F)  This
  

14   gives us the two numbers necessary to calculate a per
  

15   hundredweight impact if producer-handlers with more than
  

16   3 million pounds of total route disposition and packaged sales
  

17   of fluid milk products to other plants during the month were
  

18   not regulated.
  

19           We calculated impacts as if the producer-handlers were
  

20   located in either the $2.10 or $1.60 Class I differential zone.
  

21   (Columns G and H)  For example, if all of the producer-handlers
  

22   production volume was located in the $2.10 differential zone,
  

23   the impact in January 2000 would have been estimated to be
  

24   $2.28 per hundredweight.  And if all producer-handler milk was
  

25   locate in the $1.60 zone, $1.78 per hundredweight.  The average
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 1   producer-handler per hundredweight advantage for the entire
  

 2   period of 2000 through December 2014, would be $2.55 for the
  

 3   $2.10 zone, and $2.05 for the $1.60 zone per hundredweight.
  

 4   For a more recent period, August 2012 through December 2014,
  

 5   the averages would be $2.60 and $2.10 for the $2.10 and $1.60
  

 6   zones.
  

 7           Multiplying the per hundredweight values by the
  

 8   published pounds of exempt Class I use (Column I) yields the
  

 9   dollars listed in Columns J and K.  These totals for the period
  

10   January 2000 through December 2014, average $539,742.02 per
  

11   month for the $2.10 zone, and $433,795.82 for the $1.60 zone.
  

12   These translate into an average blend price impact of $0.018
  

13   per hundredweight or one  --
  

14   BY MR. BESHORE:
  

15      Q.  Is that $0.018 per hundredweight?
  

16      A.  Dollars per hundredweight.
  

17      Q.  Thank you.
  

18      A.  And $0.014 per hundredweight for the January 2000 to
  

19   December 2014 period for the $2.10 and $1.60 zones,
  

20   respectively.  For the August 2012 through December '14 period,
  

21   the impact is $0.016 and $0.013 for the two zones respectively.
  

22           Although the data for this analysis is limited, the
  

23   demonstrated impact meets the standard set out in the final
  

24   2010 -- no, start over.
  

25          Although the data available for analysis is limited,
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 1   the demonstrated impact meets the standard set out in the 2010
  

 2   final decision.
  

 3      Quote:
  

 4                While opponents to the elimination of
                producer-handler definitions argue otherwise, this

 5                definition agrees with proponent arguments --
  

 6       JUDGE CLIFTON:  Start again, please.
  

 7       MR. HOLLON:
  

 8                While opponents to the elimination of the
                producer-handler definitions argue otherwise, this

 9                decision agrees with proponent arguments,
                presented by witnesses testifying in support of

10                NMPF and IDFA positions, that the difference
                between the Class I price and the blend price is a

11                reasonable estimate of the price advantage enjoyed
                by producer-handlers even if it is not possible to

12                determine the precise level of advantage for any
                individual producer-handler.  This price advantage

13                is compounded as a producer-handler's Class I
                utilization increases.  In addition, allowing

14                producer-handlers to have unlimited Class I sales
                will result in a measurable impact on the blend

15                price received by pooled producers.
                75 Fed. Reg. At 10147 (2010) (emphasis added)

16
  

17       And that's the end of that quote.
  

18       The resulting conclusion is that large size
  

19   producer-handlers in the proposed California FMMO should be
  

20   regulated in the same manner as they are in other FMMO's.  Our
  

21   proposal would not require any producer-handler with less than
  

22   3 million pounds of total route disposition and packaged fluid
  

23   milk products to other --
  

24   BY MR. BESHORE:
  

25      Q.  Start that sentence again.
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 1      A.  Our proposal would not require any producer-handler
  

 2   with less than 3 million pounds of total route disposition in
  

 3   packaged sales of fluid milk products to other plants during
  

 4   the month, to account to the pool for milk used at class
  

 5   prices, provided they meet all the requirements.  A
  

 6   producer-handler with more than 3 million pounds of total route
  

 7   disposition and packaged sales of fluid milk products to other
  

 8   plants during the month, would have to meet all the
  

 9   requirements of any regulated handler.
  

10   C.  The Cooperatives' proposal
  

11       The regulatory language for our proposal is as follows:
  

12       Section 1051.10 Producer-handler.
  

13       Producer-handler means a person who:
  

14       (a) Operates a dairy farm and a distributing plant from
  

15       which there is route disposition in the marketing area,
  

16       and from which total route disposition in packaged sales of
  

17       fluid milk products to other plants during the month does
  

18       not exceed 3 million pounds;
  

19       (b) Receives fluid milk from own farm production or milk
  

20       that is fully subject to the pricing and pooling provisions
  

21       of the order in this part or in any other Federal Order;
  

22       (c) Receives at its plant or acquires for route
  

23       disposition, no more than 150,000 pounds of fluid milk
  

24       products from handlers fully regulated under any Federal
  

25       Order.  This limitation shall not apply if the
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 1       producer-handler's own farm production is less than
  

 2       150,000 pounds during the month;
  

 3       (d) Disposes of no other source milk as Class I except by
  

 4       increasing the nonfat milk solids content of the fluid milk
  

 5       products;
  

 6       JUDGE CLIFTON:  Please read (d) again.
  

 7       MR. HOLLON:
  

 8       (d) Disposes of no other source milk as Class I milk except
  

 9       by increasing the nonfat milk solids content of the fluid
  

10       milk products;
  

11       (e) Provides proof satisfactory to the Market
  

12       Administrator that the care and management of the dairy
  

13       animals and other resources necessary to produce all
  

14       Class I milk handled (excluding receipts from handlers
  

15       fully regulated under any Federal Order) and the processing
  

16       and packaging operations are the producer-handlers own
  

17       enterprise and at its own risk; and
  

18       (f) Any producer-handler with Class I route dispositions
  

19       and/or transfers of packaged fluid milk products in the
  

20       marketing area described in Section 1131.2 of this chapter,
  

21       shall be subject to payments into the Order 1131
  

22       producer-settlement fund, on such dispositions pursuant to
  

23       Section 1000.76(a) and payments into the Order 1131
  

24       administrative fund provided such dispositions are less
  

25       than 3 million pounds in the current month and such
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 1       producer-handler had total Class I route dispositions
  

 2       and/or transfers of packaged fluid milk products from own
  

 3       farm production of 3 million pounds or more in the previous
  

 4       month.  If the producer-handler has Class I route
  

 5       dispositions and slash/or transfers a package fluid milk
  

 6       products into the marketing area described in Section
  

 7       1131.2 of this chapter of 3 million pounds or more during
  

 8       the current month, such producer-handler shall be subject
  

 9       to the provisions described in Section 1131.7 of this
  

10       chapter Section 1000.76(a).
  

11   D.  Exempt Quota
  

12       As stated above, the Cooperatives' Proposal 1 will regulate
  

13   the current California 'producer-handlers,' whose operations
  

14   will not comply with the definition of producer-handler as we
  

15   proposed it.  Such regulation, however, does not expressly
  

16   address the status of exempt quota owned by these entities.
  

17   With respect to exempt quota, we note:
  

18           1.  Under California law, exempt quota can be sold and
  

19   continue to have all the entitlements of "regular" quota,
  

20   including the $1.70 per hundredweight premium.
  

21           2.  California handlers can own farms and own quota
  

22   like any other producer, and at least some of the
  

23   producer-handlers who own exempt quota, also own "regular"
  

24   quota which they supply to their own distributing plants.
  

25           The impact of the pool --
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 1      Q.  Number 3?
  

 2      A.  Number 3.  The impact to the pool of exempt quota at a
  

 3   distributing plant is greater than the impact of other quota,
  

 4   but significantly less than the impact of fully unregulated
  

 5   supplies.
  

 6          4.  Transportation credits under Proposal 1, could, and
  

 7   likely would, apply to some deliveries of farm milk presently
  

 8   covered by exempt quota, if that quota was converted to regular
  

 9   quota (although exempt quota is not entitled to transportation
  

10   allowances under current California law.)
  

11       The cooperatives are still evaluating these factors with
  

12   respect to the treatment of exempt quota, which we recognize
  

13   reflects an investment by its owners.  We will continue to
  

14   evaluate our position on this issue, in light of evidence
  

15   presented further at this hearing.
  

16      Q.  Could you stop there and go back to number 3, under
  

17   exempt quota.  And for clarification, when you reference in the
  

18   final clause, "fully unregulated supplies," do you mean
  

19   basically non, supplies of non-quota milk?
  

20      A.  I'm sorry, repeat that.
  

21      Q.  Okay.  Number 3 says, "The impact to the pool of exempt
  

22   quota at a distributing plant is greater than the impact of
  

23   other quota, but significantly less than impact of non-quota
  

24   supplies."
  

25          Is that what fully unregulated means there?
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 1      A.  Yes.
  

 2      Q.  Okay.  Thank you.  Now, I would propose that we go
  

 3   ahead, Mr. Hollon, and read the, you know, the opening
  

 4   paragraph on Exhibit 77.
  

 5       JUDGE CLIFTON:  I would propose we take a break.
  

 6       MR. BESHORE:  That's completely acceptable, your Honor.
  

 7       JUDGE CLIFTON:  This is a lot to digest.  It will give
  

 8   everybody a chance to digest what's in 75.  But before we
  

 9   break, I would like to take the appearance of both Mr. Carman
  

10   and Mr. English.  Both were here for very much of Mr. Hollon's
  

11   testimony thus far, but I just want them to identify
  

12   themselves.
  

13       MR. CARMAN:  Good morning, your Honor.  Clifford Carman,
  

14   C-A-R-M-A-N, Assistant to the Deputy Administrator, Dairy
  

15   Programs.
  

16       JUDGE CLIFTON:  Thank you.
  

17       MR. ENGLISH:  Good morning.  Thank you, your Honor.  Chip
  

18   English, C-H-I-P, E-N-G-L-I-S-H, on behalf of the Dairy
  

19   Institute of California.  And I apologize that I was, for the
  

20   first time in four weeks, unavoidably detained on another
  

21   matter when we started.
  

22       JUDGE CLIFTON:  No apology necessary.  I think it's been
  

23   amazing how people have been able to juggle their regular job
  

24   with the demands of this hearing.
  

25           All right.  Let us take a 15-minute break, and I would
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 1   like you to be back and ready to go, at 10:35.  10:35.
  

 2       (Whereupon, a break was taken.)
  

 3       JUDGE CLIFTON:  Back on record at 10:36.  Mr. Beshore?
  

 4       MR. BESHORE:  Thank you, your Honor.  Marvin Beshore.
  

 5   BY MR. BESHORE:
  

 6      Q.  Okay.  Mr. Hollon, before we go to the paragraph on
  

 7   page 77, Exhibit 77, at the break we noted that a few
  

 8   inaccuracies crept into the column references on Exhibit 76,
  

 9   Table 8.1.  So can you identify those so we can correct them
  

10   now before cross-examination?
  

11      A.  On Table 8.1, Column G should read D minus F.
  

12      Q.  And that's the, sort of the function performed in each
  

13   cell in each row in that column?
  

14      A.  Correct.  Column H should read, G minus $0.50.
  

15      Q.  Rather than H minus 50?
  

16      A.  Correct.  Column J should read G times I, divided by
  

17   100.  And Column H should be --
  

18      Q.  K?
  

19      A.  I'm sorry, Column K should be H times I, divided by
  

20   100, with the parentheses in the appropriate spots, that
  

21   wouldn't change.
  

22      Q.  Okay.  So those are just corrections to the function at
  

23   the top of each of those columns, G?
  

24      A.  That's correct.
  

25      Q.  H, J, and K, and that would apply on each page, 1
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 1   through --
  

 2      A.  5.
  

 3      Q.  5, of Table 8.1, Exhibit 76.
  

 4      A.  That's correct.
  

 5      Q.  Okay.  Thank you.  Now, would you read the --
  

 6       JUDGE CLIFTON:  Now, before he goes there.  That's tiny,
  

 7   and Ms. Elliott, I would like you to make the changes on the
  

 8   record copy of Exhibit 76, and I just suggest you use the
  

 9   space, the wide space above those column headings, because
  

10   otherwise you are not going to have room to write.  So do you
  

11   need Mr. Hollon to identify those again?
  

12       MS. ELLIOTT:  No, I wrote them down.
  

13       JUDGE CLIFTON:  All right.  Excellent.  If you have any
  

14   hesitancy at all about it, you may show that to Mr. Hollon at a
  

15   break, show him what you have done and confirm that it captured
  

16   what he intended.  All right?  Thank you, Mr. Beshore, now you
  

17   may redirect us.
  

18   BY MR. BESHORE:
  

19      Q.  Okay.  Let's go to 77, and read the first full
  

20   paragraph at the top of the first page.
  

21      A.  PROPOSAL 1 PROVISION FOR PAYMENTS BY A HANDLER
  

22   OPERATING A PARTIALLY REGULATED DISTRIBUTING PLANT
  

23           The Cooperatives propose that the California Milk
  

24   Marketing Order adopt the uniform language, Section 1000.76, as
  

25   part of 1051.76, to determine payments --
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 1       JUDGE CLIFTON:  I'm sorry, is that "as part" or is it "as
  

 2   part of?"
  

 3       MR. HOLLON:  As part -- I understand.  Let's start over
  

 4   again.
  

 5           The Cooperatives propose that the California Milk
  

 6   Marketing Order adopt the uniform language of Section 1000.76
  

 7   as part 1051.76 to determine payments to be made to the pool by
  

 8   partially regulated distributing plants.  Those plants which
  

 9   have route disposition in the marketing area in quantities less
  

10   than 25 percent of their total route disposition.
  

11       JUDGE CLIFTON:  Now, when you read that, you didn't tell us
  

12   what kind of plants.
  

13       MR. HOLLON:  Those Class I plants which have route
  

14   disposition in the marketing area in quantities less than 25
  

15   percent of their total route disposition.  Mr. Wise earlier
  

16   testified as to how this language operates.  We support and
  

17   endorse that testimony and request that the uniform language
  

18   which follows in full below, and is in operation in all Federal
  

19   Orders, be adopted for the California Order.
  

20   MR. BESHORE:
  

21      Q.  Okay.  Now, Mr. Hollon, we're not going to ask you to
  

22   read Section 1000.76 --
  

23      A.  That is wonderful.
  

24      Q.  -- which is part of Exhibit 77, but we, it is part of
  

25   that exhibit for convenient reference with your testimony and
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 1   for any questions anyone might have with respect to that.
  

 2           With that, your Honor, I would move for the admission
  

 3   of Exhibits 20A, 75, 76, and 77.  And Mr. Hollon is available
  

 4   for questions by other parties.
  

 5       JUDGE CLIFTON:  I like the way you handled that.
  

 6   Excellent.  Is there any objection to the admission into
  

 7   evidence of Exhibit 20A?  There is none.  Exhibit 20A is
  

 8   admitted into evidence.
  

 9            (Thereafter, Exhibit 20A was
  

10            received into evidence.)
  

11       JUDGE CLIFTON:  Is there any objection to the admission
  

12   into evidence of Exhibit 75?  There is none.  Exhibit 75 is
  

13   admitted into evidence.
  

14            (Thereafter, Exhibit 75 was
  

15            received into evidence.)
  

16       JUDGE CLIFTON:  With regard to 76, I just comment that the
  

17   corrections that will be made to the record copies will need to
  

18   be made on each page of the table.  So, small item, I think
  

19   everybody knew what he meant even before he relabeled them, but
  

20   we do need to make those corrections.
  

21           Is there any objection to the admission into evidence
  

22   of Exhibit 76?  There are none.  Exhibit 76 is admitted into
  

23   evidence.
  

24            (Thereafter, Exhibit 76 was
  

25            received into evidence.)
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 1       JUDGE CLIFTON:  Is there any objection to the admission
  

 2   into evidence of Exhibit 77?  There are none.  Exhibit 77 is
  

 3   admitted into evidence.
  

 4            (Thereafter, Exhibit 77 was
  

 5            received into evidence.)
  

 6       JUDGE CLIFTON:  Who first will question Mr. Hollon?
  

 7   Mr. English?
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. ENGLISH:
  

10      Q.  Good morning, Mr. Hollon.  Chip English.
  

11      A.  Good morning, Mr. English.
  

12      Q.  So let me start in little bit reverse order and look at
  

13   Exhibit 77.
  

14      A.  Okay.
  

15      Q.  And this is, I have to assure you, is curiosity, partly
  

16   curiosity, I'm trying to understand how it works.
  

17           So -- and I'm going to focus on the Wichita option,
  

18   which is Paragraph B, correct?  On 76 -- Section 76?
  

19      A.  That's correct.
  

20      Q.  Wichita option?  So if a plant located, obviously
  

21   outside of the state because of the way you defined plants, has
  

22   route disposition less than 25 percent into California, so that
  

23   it is partially regulated, correct?
  

24      A.  Correct.
  

25      Q.  Okay.  How, if at all, does California's, or your
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 1   proposed California Federal Milk Order quota system impact that
  

 2   partially regulated plant's obligation, calculated under the
  

 3   Wichita option?
  

 4      A.  You would have the, whatever the plant pays, the
  

 5   outside-the-area plant pays its milk supply, compared to the
  

 6   class, let's see, the plant blend calculation, if you will, of
  

 7   the handler.  And compare those two values, and if the handler
  

 8   elects that option, it would pay that into the pool.
  

 9      Q.  Well, now, I remember under B you don't pay under in
  

10   the pool.
  

11      A.  You are correct.
  

12      Q.  Under B what you are doing is proving to the Market
  

13   Administrator that your plant blend price would be equal or
  

14   greater than what your obligation would be if you were a fully
  

15   regulated plant.
  

16      A.  You are correct.
  

17      Q.  Okay.  So, and again, I think the answer may very well
  

18   be the quota program doesn't implicate it, but I think, you
  

19   know, in a way we're writing legislative history and what your
  

20   intentions are, and so I am just trying to make sure that my
  

21   assumption is correct.  That --
  

22      A.  I don't see a spot where in those two calculations what
  

23   they pay, what the plant paid for, to its milk supply and what
  

24   the plant blend was on a quota component.
  

25      Q.  Okay.  So you agree with me that you don't intend
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 1   paragraph 76(b), to, for the quota program to impact that
  

 2   calculation?
  

 3      A.  As it's currently written in our proposal, no.
  

 4      Q.  Wait a minute, was that a yes you agree with me, or no
  

 5   it's not included?  I think you may have answered no, but my
  

 6   question was intended to elicit a yes if you agree with me.
  

 7       JUDGE CLIFTON:  Ask your question again, Mr. English,
  

 8   artfully.
  

 9       MR. ENGLISH:  I thought it was artful the first time, your
  

10   Honor.
  

11       JUDGE CLIFTON:  It may well have been.  It may well have
  

12   been.
  

13   BY MR. ENGLISH:
  

14      Q.  Do you agree with me that as written, the impact of
  

15   quota in a California Federal Order program would not affect
  

16   the calculation under 76(b)?
  

17      A.  Yes.
  

18      Q.  All right.  Now, one more piece of that.  In
  

19   calculating the obligation for a partially regulated plant,
  

20   would the allowance for fortification figure into the
  

21   calculation for what that plant would have, since that plant
  

22   selling in California is going to have to meet the fluid milk
  

23   standards in California?
  

24      A.  We haven't fully considered that as a possibility yet.
  

25   So it may or it may not, we don't have a position on that as of
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 1   yet.
  

 2      Q.  Okay.  Do you have a view as to how the language is
  

 3   drafted presently, assuming you never have a view about the
  

 4   hearing, what it means in respect to the fortification
  

 5   allowance issue?
  

 6      A.  I would say currently that the partially regulated
  

 7   plant not located in the state would not receive a
  

 8   fortification allowance.
  

 9      Q.  All right.  So going to Exhibit 76, which is your
  

10   calculations, and you indicated that CDFA did not provide
  

11   information, certainly monthly information, beyond December
  

12   2014 in order to make this calculation, correct?
  

13      A.  Correct.
  

14      Q.  Nonetheless, if we do have information -- so Exhibit 61
  

15   introduced by CDFA, table AC, that was the very last page of
  

16   Exhibit 61, and it was the Class I Pool Utilization Milk Fat
  

17   SNF, Other Pool Statistics for August 2015 and Annual 2014, if
  

18   that information lists the information that you are missing in
  

19   Column I, just a month of August 2015, you could do that same
  

20   calculation from the materials in the record, correct?
  

21      A.  Yes, so there's more, if there's pounds available to
  

22   extend Column I, then I think everything else is in the record.
  

23      Q.  Okay.  Thank you.  So now discussing your testimony on
  

24   Exhibit 75 and your discussion about producer-handlers.  I only
  

25   have a few questions.
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 1           First, have you -- I think this may go back to, I think
  

 2   I asked you, but it may have been another witness -- you know
  

 3   that the language that the Cooperatives propose in Proposal 1
  

 4   is different from the Dairy Institute of California's language,
  

 5   correct?  For this provision, producer-handler?
  

 6      A.  Yes, I think that's correct.
  

 7      Q.  You, in essence, as I recall, took the language from
  

 8   Order 30, The Upper Midwest?
  

 9      A.  Correct.
  

10      Q.  You're aware of language in Orders 124 of the Pacific
  

11   Northwest and 131, Arizona, that is different, correct?
  

12      A.  Yes.
  

13      Q.  Okay.  Would you agree with me that that language that
  

14   appears in Orders 124 and 131 were developed after years of
  

15   experience with producer-handlers out West that were unique
  

16   marketing conditions with respect to the size of
  

17   producer-handlers out West?
  

18      A.  I don't have any information to agree with you or
  

19   disagree with you on that.
  

20      Q.  Do you know that those provisions are designed to
  

21   insure that with large -- smaller than 3 million pounds,
  

22   obviously, in this case -- but with larger producer-handlers,
  

23   there can be or has been in those orders, circumstances where
  

24   cows have been moved and other kinds of transactions engaged in
  

25   in order to maintain the producer-handler status that would be
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 1   allowed under Order 30, but not under 124 and 131?
  

 2      A.  I don't recall if that were the case or not, either
  

 3   way, sorry.
  

 4      Q.  Given the history of producer-handlers West of the
  

 5   Rockies, have you considered, as opposed to the Order 30
  

 6   language, the language that the Dairy Institute of California
  

 7   proposes, which is more similar to 124 than 131?
  

 8      A.  We have not.
  

 9      Q.  Okay.  Is that something that you might consider and
  

10   have more of a different, or an additional opinion, or with
  

11   respect to that after you hear the Dairy Institute proposal?
  

12      A.  We remain open-minded.
  

13      Q.  Okay.  So going to page 11, and I know that Mr. Beshore
  

14   asked you a question about paragraph 3, and even after he asked
  

15   the question, I admit that I still am not sure I understand
  

16   what you are trying to say in paragraph 3.
  

17       JUDGE CLIFTON:  What page again, Mr. English?
  

18       MR. ENGLISH:  I'm on page 11 of Exhibit 75.
  

19       JUDGE CLIFTON:  Thank you.
  

20   BY MR. English:
  

21      Q.  And I'm looking at D, exempt quota, and the paragraph 3
  

22   which says, "the impact of the pool of exempt quota at a
  

23   distributing plant is greater than the impact of other quota,
  

24   but significantly different than the impact of fully
  

25   unregulated supplies."
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 1          And I'm merely trying to understand what that statement
  

 2   means, and if he wants to expand it?
  

 3      A.  I think the only inference there is that on a per unit
  

 4   basis, those values are different.  Quota carries $1.70 per
  

 5   hundredweight as a value, and as our calculations here just as
  

 6   an example, in January of 2000, the Column G was $2.28 per
  

 7   hundredweight, and Column H, $1.78.  So there are differing
  

 8   values that are part of the overall consideration, nothing more
  

 9   than that.
  

10      Q.  And I thank you, and I just didn't tie that together,
  

11   and that helps me.  Thank you.
  

12          So you are tying page 11 together, that paragraph 3, to
  

13   the analysis you did in Exhibit 76, and then your discussion on
  

14   the top of page 9?
  

15      A.  Attempting to do that, correct.
  

16      Q.  Thank you.  Now, you participated, you, yourself
  

17   participated in the National Hearing on Producer-handlers?
  

18      A.  I did.
  

19      Q.  And you support what the Department did as a result of
  

20   that proceeding, correct?
  

21      A.  Correct.
  

22      Q.  So do you recall that part of that proceeding was a
  

23   proposal submitted as an alternative proposal, which would, for
  

24   want of a better phrase, allow a soft cap?  That is to say, for
  

25   producer-handlers more than 3 million pounds, they would be
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 1   regulated only on the pounds more than 3 million and would be
  

 2   exempt on the volumes 3 million or lower?
  

 3      A.  I do recall that.
  

 4      Q.  And your organization opposed that solution, correct?
  

 5      A.  Correct.
  

 6      Q.  Is there a functional difference other than the volume,
  

 7   between that proposal in the National Hearing and exempt quota?
  

 8      A.  I don't think there is.
  

 9      Q.  So on pages 11 and 12 you indicate that you still
  

10   haven't developed an opinion, or a final opinion, with respect
  

11   to the treatment of exempt quota; is that correct?
  

12      A.  That is still true.
  

13      Q.  So what information do you still need now to reach a
  

14   conclusion as to that?
  

15      A.  We're waiting to hear the testimony of, on those
  

16   proposals that's yet to come.
  

17      Q.  And I'm now done with 75 and 76.
  

18          You might want to go to 20A.  And comparing it to
  

19   Exhibit 20, do you have Exhibit 20 with you as well?
  

20      A.  No, I don't, I just have 20A.
  

21      Q.  Okay.  If he can have Exhibit 20.
  

22       JUDGE CLIFTON:  Is anybody still looking for their
  

23   Exhibit 20 or are you ready to go forward?  Looks like
  

24   everybody's caught up, so you may proceed.
  

25   /////
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 1   BY MR. ENGLISH:
  

 2      Q.  So I want to look at Table 1.B.4 of Exhibit 20 and
  

 3   1.B.4 of Exhibit 20A.
  

 4      A.  Okay.
  

 5      Q.  Okay.  And it's a bit of a picky point, but you have
  

 6   indicated that you highlighted where there was changes,
  

 7   correct?
  

 8      A.  Yes.
  

 9      Q.  On Exhibit 20A?  So I think we actually discussed, and
  

10   indeed I think you have changed the data for June 2013, which
  

11   is on that same page, 1.B.4.  And I think the data for Class I
  

12   Southern California is different on 20A than 20.
  

13      A.  Yes.
  

14      Q.  So to the extent that you, just the extent the record
  

15   says you highlighted changes, that particular line was probably
  

16   inadvertently not highlighted, correct?  Because that changes,
  

17   from Column H, in original Exhibit 20 is $20.40, and on 20A it
  

18   is $21.12, correct?
  

19      A.  I'm sorry, do that again.
  

20      Q.  I'm looking at June 2013, comparing Exhibit 20, Table
  

21   1.B.4 to Exhibit 20A, Table 1.B.4, and I'm looking at Column H,
  

22   which is the Class I for Southern California, which it is
  

23   listed as $20.40 in Exhibit 20, but you have corrected -- and I
  

24   agree with your number -- $21.12 in 20A?
  

25      A.  You are correct.
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 1      Q.  And then similarly, for Columns I and J, which are
  

 2   based off of Column H, those numbers have gone from negative 63
  

 3   cents, to positive 9 cents; and from negative 53 cents to
  

 4   positive 19 cents, correct?
  

 5      A.  You are correct.
  

 6      Q.  Okay.  So all I was trying to clarify for the record
  

 7   was, to the extent somebody later looks at this and says, okay
  

 8   all I have to do is look at the highlighting, that you
  

 9   inadvertently did not highlight June 2013, correct?
  

10      A.  That is correct.
  

11      Q.  But regardless, that number would have flowed through
  

12   to your later calculations?
  

13      A.  It would.
  

14      Q.  Yes.  That's all I have, Mr. Hollon, thank you very
  

15   much.
  

16      A.  You are very welcome.
  

17                        CROSS-EXAMINATION
  

18   BY MS. HANCOCK:
  

19      Q.  Nicole Hancock.
  

20           Mr. Hollon, can you turn to Exhibit 76?  This is your
  

21   table, Estimated Producer-handler Advantage.
  

22      A.  Yes.
  

23      Q.  Help me -- I guess I'm still not clear on exactly what
  

24   numbers you are calculating here.  Are you using the Option 66,
  

25   exempt producer-handlers from the California State Order --
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 1      A.  You mean --
  

 2      Q.  -- program?
  

 3      A.  Whatever is in Column I.
  

 4      Q.  In Column I.  Thank you.
  

 5      A.  Those were numbers that were published by CDFA as
  

 6   exempt handler pounds.  I don't recall if their column heading
  

 7   had an option label on it.
  

 8      Q.  What is your understanding of what you are calculating
  

 9   here?
  

10      A.  That this is the Class I pounds of producer-handlers
  

11   with exempt quota.
  

12      Q.  So would that include both the exempt quota holders
  

13   under Option 70 and the exempt?
  

14      A.  I'm not certain, I would have to go back and ask CDFA
  

15   what they put in their column.  I thought it was just the
  

16   producer-handlers with exempt quota, but that's in Exhibit 61,
  

17   the table labeled CDFA-D.
  

18      Q.  Okay.  I'm going to have to go back and take a look and
  

19   see.
  

20           Did you conduct any kind of analysis or calculations
  

21   with respect to the valuation of the exempt quota that's held
  

22   by the producer-handlers, the Option 70 exempt quota?
  

23      A.  I think all of those, all of those that were part of
  

24   our testimony were conducted by Mr. Hatamuya, whatever he would
  

25   have said would be what we did in that light.
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 1      Q.  Okay.  So just so the record's clear on that,
  

 2   Mr. Hatamuya, in the expert calculations that he conducted and
  

 3   the valuations that he testified to, you still maintain that
  

 4   those are the positions of the Cooperatives?
  

 5      A.  Whatever his testimony was would be the position of the
  

 6   group, yes.
  

 7      Q.  Okay.  So nothing that you are saying in here is a
  

 8   departure from what he's saying, according to your testimony?
  

 9      A.  No.
  

10      Q.  Okay.  No it's not a departure?
  

11      A.  No, it's a departure.
  

12      Q.  I think I asked a double negative?
  

13      A.  We're not abandoning Mr. Hatamuya, how's that?
  

14      Q.  Okay.  That's better.  Thank you.
  

15          Would you agree with me that quota is a statutory
  

16   entitlement?
  

17       MR. ENGLISH:  Objection, she's asking for a legal
  

18   conclusion.
  

19       JUDGE CLIFTON:  The objection is noted, but that was
  

20   Mr. English, his objection to that legal conclusion is noted.
  

21   The witness may answer the question.
  

22       MR. HOLLON:  I think quota is a construct of California
  

23   laws.
  

24   BY MS. HANCOCK:
  

25      Q.  So it's a benefit that's afforded to quota holders
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 1   because of the statutory language?
  

 2      A.  Yes, I think that was all covered in earlier testimony.
  

 3       MR. ENGLISH:  Chip English, same objection.
  

 4       JUDGE CLIFTON:  Yes.  And the objection is noted, and a
  

 5   cautionary tone now sounds.
  

 6       MS. HANCOCK:  I didn't hear that, your Honor.
  

 7       JUDGE CLIFTON:  I said a cautionary tone now sounds.  I'm
  

 8   using Mr. English's objection to the witness' statement as a
  

 9   caution to the Agricultural Marketing Service.
  

10       MS. HANCOCK:  Give me just one second, your Honor.
  

11   BY MS. HANCOCK:
  

12      Q.  I want to turn to Exhibit 75, page 7.
  

13      A.  Okay.
  

14      Q.  And you were talking about the ruling on the
  

15   producer-handler hearing from 2010, and the conclusions made by
  

16   the Secretary of Agriculture in the last full paragraph on
  

17   Page 7, second sentence, you say, "the measure of disruption
  

18   can be calculated as the difference between the Order's
  

19   announced Class I price and blend price.  Any difference
  

20   between the two prices is evidence of disruption."
  

21           Do you see that?
  

22      A.  I do.
  

23      Q.  Okay.  The same would be true, not the same would be
  

24   true -- let me say that differently.
  

25           What that's saying is that the amount that's not in the
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 1   pool because of the exemption treatment, is the amount that's
  

 2   quantified for purposes of determining the disruption?
  

 3      A.  I think that's the -- try that one more time.
  

 4      Q.  So it's the amount that the pool has been reduced as a
  

 5   whole because the producer-handlers have an exemption from the
  

 6   pool that is used to calculate what is valued as the disruption
  

 7   or the amount that was determined to be a disruption.  Is that
  

 8   fair?
  

 9      A.  I think the, if you back up one or two of the
  

10   paragraphs in the testimony, the Secretary said the difference
  

11   between the Class I price and the blend is a reasonable way to
  

12   say what that, say that what difference is.  And so if some
  

13   Class I value doesn't get in the pool, then there would be a
  

14   bigger difference.
  

15      Q.  Okay.  So because I'm just trying to make sure that I
  

16   understand how that, what the effect is.  So, in essence, it is
  

17   a, it's an amount that the pool has been reduced by because the
  

18   Class I payments haven't been calculated through the pool; is
  

19   that right?
  

20      A.  All the Class I value doesn't make it to the pool
  

21   because of the exemption.
  

22      Q.  Okay.  So the net effect is that the pool is then
  

23   reduced by those amounts?
  

24      A.  The pool doesn't get those amounts.  If it got it, it
  

25   would be higher.  If it doesn't, in this case, in this example
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 1   or this definition, it doesn't get it, so it's lower.
  

 2      Q.  Okay.  Thank you.
  

 3           And under the proposal for preservation of the quota
  

 4   system, the same would be true, then, that amounts that are
  

 5   paid out for quota premiums has the net effect of reducing the
  

 6   rest of the blend price for the pool?
  

 7      A.  It would.
  

 8      Q.  Okay.  And but the proposal the Cooperatives have is to
  

 9   reserve the treatment for that exempt quota because of the
  

10   language that's come out of the Farm Bill, which, and the
  

11   Secretary's direction, to preserve at least the value of the
  

12   quota system.  That's the Cooperatives position, right?
  

13      A.  I was waiting to see is Mr. English was going to
  

14   object.
  

15      Q.  I'm asking about your position, not about an
  

16   interpretation.
  

17       MR. ENGLISH:  Well, if you are looking for me to object, I
  

18   will.
  

19       MR. HOLLON:  I was just giving you an opportunity.
  

20       MR. ENGLISH:  I object, it calls for a legal conclusion.
  

21       JUDGE CLIFTON:  Thank you, Mr. English, your objection is
  

22   noted.
  

23           Ms. Hancock, can you do your question again, please?
  

24       MS. HANCOCK:  I don't know, your Honor, I got distracted.
  

25   I tried to craft it in a way that it didn't ask for a legal

3515



TRANSCRIPT OF PROCEEDINGS-VOL. XVIII

 1   conclusion.
  

 2   BY MS. HANCOCK:
  

 3      Q.  What I'm just asking is for clarification that there
  

 4   are some reasons why the Cooperative believes that it would be
  

 5   acceptable, the Cooperatives as a whole, the Proposal Number
  

 6   1 -- let me start the whole thing over again.
  

 7       JUDGE CLIFTON:  Now, let me just say two things.  You can
  

 8   always ask this witness's opinion, as you were you starting to
  

 9   do.  You can also ask his opinion on matters that call for a
  

10   legal conclusion because I'm allowing him to answer that.
  

11           I'm noting Mr. English's objection, but it doesn't
  

12   change the fact that the witness may respond to your question.
  

13   So you don't have to word your question with the objection, to
  

14   avoid the objection, you are welcome to word it however you
  

15   want.
  

16       MS. HANCOCK:  Thank you, I appreciate that.  I'm trying to
  

17   make a really clean question.  I like clean questions and
  

18   answers, but it has to build in so much to it, so I appreciate
  

19   that.
  

20   BY MS. HANCOCK:
  

21      Q.  My question to you is, is it's the Cooperatives
  

22   position that in Proposal Number 1, that there are, even though
  

23   preserving the quota system would result in a reduced blend
  

24   price for other producers, that there is a justification for
  

25   that that would warrant its preservation?
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 1      A.  Our proposal preserves the value of quota.  Proposal
  

 2   Number 1 does that.
  

 3      Q.  Which has the net effect of reducing the blend price
  

 4   for other producers?
  

 5      A.  It does.
  

 6      Q.  Okay.  And but that's justified because of the
  

 7   historical treatment for the quota and the quota system; is
  

 8   that right?
  

 9      A.  Earlier witnesses provided several justifications, that
  

10   was one.  I don't remember all the ones they provided, but that
  

11   was one.
  

12      Q.  You understand under the current California State Order
  

13   system that the Option 70 producer-handlers that I represent,
  

14   are regulated handlers, correct?
  

15      A.  I do.
  

16      Q.  And they actually do report to the pool for their
  

17   entire production and processing volumes?
  

18      A.  I'm not sure if I understand it the way you said it,
  

19   but I think I understand the way that you meant it.
  

20      Q.  Well, help me restate it so that it is clear on the
  

21   record.
  

22      A.  That they do report, and the amount that is exempted is
  

23   not included in their total.
  

24      Q.  As the final calculation it's not included in their
  

25   total.
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 1      A.  Correct.
  

 2      Q.  But they report those volumes to the pool and then
  

 3   those amounts are deducted back out.
  

 4      A.  That's the way I understand the operation.  I'm not
  

 5   entitled to see it, but that's the way I think the operation
  

 6   works.
  

 7      Q.  Okay.  So different than the producer-handlers that
  

 8   were being addressed in the producer-handler hearing, which in
  

 9   those instances they didn't report to the pool at all.
  

10      A.  You are correct.
  

11      Q.  Okay.  But in this instance, it's a fully transparent
  

12   process where they are fully, they are fully regulated, but
  

13   then there's exemptions that allow them to deduct certain
  

14   volumes from their pool calculations.
  

15      A.  Yes.
  

16      Q.  I want to turn to page 11 of Exhibit 75, and in there
  

17   you have a statement under the first full paragraph under
  

18   Section D, Exempt Quota.  The second to the last sentence in
  

19   that first paragraph says, "such regulation, however, does not
  

20   expressly address the status of exempt quota owned by these
  

21   entities."  And I just want to clarify what you mean there.
  

22   When you say such regulation, you are referring back to the
  

23   producer-handler regulations that were adopted in 2010; is that
  

24   right?
  

25      A.  Yes.
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 1      Q.  Okay.  So you're distinguishing, you are making a
  

 2   distinction here that the producer-handler exemption that you
  

 3   talked about in the preceding ten pages of Exhibit 75, were
  

 4   talking about the producer-handler definitions that are
  

 5   proposed by the Cooperatives and not talking about exempt quota
  

 6   at that point.
  

 7      A.  Correct.
  

 8      Q.  And I just want to clarify, too, with the status under
  

 9   the California State Order system as it sits today, the
  

10   proposal that the Cooperatives' making for producer-handler
  

11   definition would actually expand the number of
  

12   producer-handlers that would qualify for the exemption
  

13   treatment under your definition.  Is that your understanding?
  

14      A.  Yes.
  

15      Q.  So whereas some producer-handlers in California are not
  

16   receiving an exemption, under the Cooperatives' proposal, they
  

17   would then qualify?
  

18      A.  Correct.
  

19      Q.  Have you conducted an analysis or calculated the impact
  

20   that that would cause on the pool by exempting out those
  

21   producer-handlers?
  

22      A.  I have not.  I don't have any data.
  

23      Q.  And that's because it's proprietary information, right?
  

24   We don't have access from the CDFA as to who would qualify, who
  

25   would not?
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 1      A.  There's no, as far as I know, there's not published
  

 2   data on those pounds.
  

 3      Q.  But you would agree that under the Cooperatives'
  

 4   proposal, that it would reduce the volumes of milk that would
  

 5   be calculated in the pool because there would be exemptions
  

 6   allowed under, for the producer-handlers that qualified for the
  

 7   3 million pounds per month or less?
  

 8      A.  Yes.
  

 9      Q.  Okay.  So separate from that qualification, I want to
  

10   now turn back to page 11 on Exhibit 75, which is the exempt
  

11   quota treatment.
  

12           Under your first paragraph there on page 11, number 1
  

13   states, "under California law, exempt quota can be sold and
  

14   continue to have all of the entitlement of "regular" quota,
  

15   including the $1.70 per hundredweight premium."
  

16           Do you see that?
  

17      A.  Yes, I do.
  

18      Q.  Are you referring there to if quota is preserved, or
  

19   let me say that differently.  Are you referring there that if,
  

20   for example, the producer-handlers who have exempt quota were
  

21   to transfer it or sell that quota, it would then be converted
  

22   to regular quota, right?
  

23      A.  That's the way I understand it.
  

24      Q.  And if it was treated as regular quota, it would have
  

25   that $1.70 per hundredweight premium.  Is that what you are
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 1   talking about there?  If that, for whatever reason exempt quota
  

 2   was converted to regular quota, it would then be subject to the
  

 3   same premium pricing?
  

 4      A.  Yes.
  

 5      Q.  Okay.  But that statement there that you have under
  

 6   Section 1, does not recognize the value above and beyond the
  

 7   treatment of regular quota that exempt quota receives, right?
  

 8      A.  Try that again.
  

 9      Q.  Well, Dr. Erba and Mr. Hatamuya both testified that
  

10   exempt quota has a value above and beyond that of regular
  

11   quota.  Do you recall that?
  

12      A.  Yes.
  

13      Q.  But there's, that there's value for trading regular
  

14   quota, there's value for the premium pricing for regular quota,
  

15   but then above and beyond those two valuations, exempt quota
  

16   has an additional economic value, right?
  

17      A.  Yes.
  

18      Q.  So what, I'm just trying to clarify is that under
  

19   number 1, when you say that exempt quota could be sold and
  

20   continue to have the regular quota values, this doesn't
  

21   recognize that there is an exempt value above and beyond that
  

22   of regular quota?
  

23      A.  That's true.
  

24      Q.  Okay.  And I want to talk about paragraph 3, and not to
  

25   beat it to death, but because I just want to clarify the line
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 1   that we're drawing here.  The sentence says, "the impact to the
  

 2   pool of exempt quota at a distributing plant, is greater than
  

 3   the impact of other quota, but significantly less than the
  

 4   impact of fully unregulated supplies."
  

 5           Do you see that?
  

 6      A.  I do.
  

 7      Q.  Is fully unregulated supplies, would that be like an
  

 8   Option 66 producer-handler or a fully exempt producer-handler?
  

 9      A.  Yes, it could be.
  

10      Q.  Is that, so you are saying it, it might be more than,
  

11   it would have a greater impact than regular quota, but not as
  

12   great of an impact as a fully exempt producer-handler's
  

13   treatment?
  

14      A.  That could be true.  And it also refers to, in answer
  

15   to Mr. English of per unit comparison.
  

16      Q.  Okay.  But you haven't done any kind of comparison
  

17   between the regular quota impact and the exempt quota impact
  

18   difference, have you?
  

19      A.  No.
  

20      Q.  And under paragraph 4 it talks about the transportation
  

21   credits under Proposal 1.  And I think you have clarified in
  

22   here, but I just want to make sure that the record's clear.
  

23          So exempt quota holders do not qualify for any kind of
  

24   transportation credits or allowances for that volume of milk;
  

25   is that right?
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 1      A.  Under the California system?
  

 2      Q.  Under the California system.
  

 3      A.  Yes, that's correct.
  

 4      Q.  And then, have you, if, for example, the Cooperatives'
  

 5   proposal were adopted, and the exempt quota holders quota were
  

 6   treated as regular quota, would they then qualify for
  

 7   transportation credits or allowances?
  

 8      A.  Under the Cooperatives' proposal it would, under the
  

 9   Federal Order rules.
  

10      Q.  And have you conducted an analysis with respect to the
  

11   net effect on the pool by then bringing in the exempt quota,
  

12   but then paying back out transportation credits or allowances?
  

13      A.  I don't have any numbers on that.
  

14      Q.  Has your team evaluated the impact on the pool?
  

15      A.  We have done some calculations to try to figure out
  

16   what our position is, but we haven't, we haven't completed
  

17   those or even determined if we captured all the values, yet.
  

18      Q.  And you have, in your discussions, or in your
  

19   calculations that you have made, what is it that you know, or
  

20   what do you understand to be the effect on the pool, though?
  

21      A.  Those are things that will fall into page 12, the last
  

22   paragraph, that we continue to evaluate our position.  So I
  

23   don't have anything to share for the record at this time.
  

24      Q.  So assuming that the Cooperatives' proposal, or
  

25   assuming that the California Producer Handlers proposal to
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 1   preserve exempt quota as part the preservation of the overall
  

 2   quota system were to be grafted in a way that didn't have any
  

 3   other impacts on, any other unintended impacts on any other
  

 4   areas other than to just preserve the exempt quota, the
  

 5   Cooperatives remain open and willing to evaluating that
  

 6   language and the adoption proposed by the Producer Handlers
  

 7   Association?
  

 8      A.  At this point, we are waiting to hear future
  

 9   testimonies and will decide what to do at that point.
  

10      Q.  Mr. English asked you if there was a functional
  

11   difference between the soft cap that was proposed in the
  

12   producer-handler hearing and the exempt quota, and you said you
  

13   didn't know if there was.
  

14          Do you recall that?
  

15      A.  I do.
  

16      Q.  But there is a difference, right?  Because the exempt
  

17   quota is part of the quota system, right?
  

18      A.  It is.
  

19      Q.  And in the soft cap proposal, there was no quota system
  

20   that was addressed in the producer-handlers hearing, right?
  

21      A.  You want to describe your definition of the soft cap
  

22   proposal so I can make sure I understand it?
  

23      Q.  Well, I'm just using the language that Mr. English
  

24   used.  In the producer-handler, in the producer-handler hearing
  

25   that was decided in 2010 and you discussed in your testimony,
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 1   there was a proposal for a soft cap that would allow exemptions
  

 2   up to the 3 million pounds per month threshold, and then have
  

 3   the regular fully regulated treatment for anything beyond that,
  

 4   right?
  

 5      A.  I think there were -- there were certain pounds that
  

 6   were exempted, that was the definition of soft cap.  It didn't
  

 7   apply to all pounds.
  

 8      Q.  Okay.  And in that -- in that producer-handler hearing,
  

 9   nobody ever talked about quota in that instance, right?
  

10   Because there was no quota at issue in any of those Federal
  

11   Orders?
  

12      A.  Well, I don't recall all, but I think the decision
  

13   perhaps even mentions the comparison of California soft caps
  

14   and quota.  I think that if you go back and read that decision,
  

15   there is some language there.  But my response to Mr. English
  

16   was in terms of a financial calculation, and no other.  And so
  

17   the financial way you would look at a soft cap, that there's
  

18   some value captured and some value not.  And the idea that, as
  

19   we talked a few minutes ago, about how California today creates
  

20   that, that there is some value captured and some value not.
  

21   That was my answer to him.  That in terms of that financial
  

22   calculation and limits, I don't see that there's a difference.
  

23   There's some value captured and there's some value not.  To
  

24   expand it to does it include quota or does it include
  

25   California law, that wasn't my intent.  That wasn't what I
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 1   thought he was asking and that wasn't what I was answering.
  

 2      Q.  Okay.  So to be clear, you were -- you were not trying
  

 3   to say that exempt quota is one in the same with the soft cap
  

 4   treatment in the producer-handler hearing, you were talking
  

 5   about the financial calculations or for the treatment of the
  

 6   two?
  

 7      A.  Yes.
  

 8      Q.  That's all I have, thank you.
  

 9       JUDGE CLIFTON:  Who has questions for Mr. Hollon?
  

10                        CROSS-EXAMINATION
  

11   BY MR. RICHMOND:
  

12      Q.  Bill Richmond, USDA.
  

13          Thank you, Mr. Hollon for your testimony.  I think
  

14   we're pretty clear in regards to what your proposal is seeking
  

15   to do, although we are very interested in hearing your position
  

16   on what to do with exempt quota as we proceed.  That's all we
  

17   have.  Thank you.
  

18      A.  I think Ms. May indicated there would be some time to
  

19   do that.
  

20      Q.  We appreciate that.
  

21       JUDGE CLIFTON:  Are there any other questions for
  

22   Mr. Hollon at this time?
  

23           Mr. Beshore, would you come back to the podium?  Is
  

24   this the last of Mr. Hollon's testimony during your
  

25   case-in-chief?
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 1       MR. BESHORE:  This is the last of Mr. Hollon's testimony
  

 2   during our case-in-chief.
  

 3       JUDGE CLIFTON:  Now, with that in mind, folks, does anyone
  

 4   have any questions for him?  No one.
  

 5           Mr. Beshore, do you have any redirect?
  

 6       MR. BESHORE:  I do not.
  

 7       JUDGE CLIFTON:  Mr. Hollon, you may step down.
  

 8       MR. HOLLON:  Thank you.
  

 9       JUDGE CLIFTON:  You're welcome.
  

10       MR. BESHORE:  And that concludes our case-in-chief.
  

11       JUDGE CLIFTON:  Well done, Mr. Beshore, well done.  Your
  

12   expertise in these matters is extremely helpful.
  

13           Well, Mr. English, are you ready to go?  Please come to
  

14   the podium.
  

15       MR. ENGLISH:  Well, your Honor, actually before we are
  

16   ready to go, we have, in the form of a motion, this has to do
  

17   with not limited to, but certainly beginning with, the
  

18   Cooperatives' study conducted by Professors Stephenson and
  

19   Nicholson, and it's a motion to draw a negative inference of a
  

20   failure to introduce relevant evidence.
  

21           So let me make a predicate, and then I'm going to read
  

22   this in the record, but I'll pass it out and propose to make it
  

23   an exhibit.
  

24           So, your Honor, under the Administrative Procedure Act
  

25   5 U.S.C. Section 556, proponents of a change, or in this case,
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 1   the creation of a regulation, have the burden of proof and the
  

 2   burden of going forward.  In light of that, when we, on our
  

 3   side of the aisle -- we are all sitting on the same side of the
  

 4   aisle -- but we, those who are opponents of Proposal 1, learned
  

 5   of the existence of the study that the Cooperatives requested
  

 6   of Dr. Stephenson and Nicholson, Mr. Vetne requested, by
  

 7   e-mail, a copy of that study from Mr. Beshore, by e-mail dated
  

 8   June 17, 2015.  And Mr. Beshore promptly responded no.
  

 9           On September 15th of this year, in a joint letter on my
  

10   letterhead to Mr. Beshore, we again requested the report and
  

11   indicated that if it was not made available, we might seek to
  

12   invoke, at this hearing, an evidentiary presumption with
  

13   respect to refusal to provide that study.  And we did, in short
  

14   form, provide some case law in that communication to
  

15   Mr. Beshore.  Other than, of course, in this proceeding where
  

16   that study has not been made available, we have not heard back
  

17   from the Cooperatives with respect to that issue.
  

18           So at this time, we formally move for a negative
  

19   inference of failure to introduce relevant evidence, and I have
  

20   a memorandum to that effect.  And I think it should be marked
  

21   as an exhibit, even as the stipulation was marked as an
  

22   exhibit.
  

23       JUDGE CLIFTON:  I agree, that will be a good way to keep
  

24   track of it.  This document will be Exhibit 78.
  

25            (Thereafter, Exhibit 78 was marked
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 1            for identification.)
  

 2       MR. ENGLISH:  What number did you give it, your Honor?
  

 3       JUDGE CLIFTON:  Exhibit 78.
  

 4       MR. ENGLISH:  So if everyone has one, I'm ready to proceed.
  

 5       JUDGE CLIFTON:  You may proceed, Mr. English.
  

 6       MR. ENGLISH:  So this is entitled, this has got the caption
  

 7   of this proceeding, and then Clovis, California, October 19,
  

 8   2015.
  

 9         Memorandum on Negative Inference of Failure to
  

10                   Introduce Relevant Evidence
  

11           "When a party has relevant evidence in its control
  

12   which it fails to produce, that failure gives rise to an
  

13   inference that the evidence is unfavorable to him."
  

14           That is from Int'l Union, United Automobile, Aerospace
  

15   and Agric. Implement Workers of Am. (U.A.W.) v N.L.R.B.,
  

16   459 F.2d 1320, 1336 (1972) citing 2 J. Wigmore, Evidence
  

17   Section 285 (3d ed.1940)); c.f. Elvis Mfg. Co. v. F.T.C.,
  

18   287 F.2d 831, 847 (9th Cir. 1961) ("An unfavorable inference
  

19   may result from the unexplained failure of a party to produce
  

20   documentary or other real evidence.").
  

21           "Unquestionably the failure of a defendant in a civil
  

22   case to testify or offer other evidence within his ability to
  

23   produce and which would explain or rebut a case made by the
  

24   other side, may, in a proper case, be considered as a
  

25   circumstance against him and may raise a presumption that the
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 1   evidence would not be favorable to his position."  U.S. v.
  

 2   Roberson, 233 F.2d 517, 519 (5th Cir. 1956); see also Paudler
  

 3   v. Paudler, at 185 F.2d 901, 903 (5th Cir. 1950), cert. denied,
  

 4   341 U.S. 920, 71 S.Ct. 742, 95 L.Ed. 1354 (1951) ("Respondent's
  

 5   unexplained failure to support and substantiate its economic
  

 6   justification for the layoffs by the production of probative
  

 7   and material documentary records within the power of the
  

 8   Respondent to produce, renders the purported reasons dubious
  

 9   and also warrants drawing an inference that if such [records]
  

10   had been produced, they could not have been favorable to the
  

11   Respondent.  This failure to produce such evidence 'not only
  

12   strengthens the probative force' of its absence, 'but of itself
  

13   is clothed with a certain probative force."); citing Goldberger
  

14   Foods, Inc. v. U.S., 23 Claims Court 295, 308 (1991), affirmed
  

15   960 F.2d 155 (Fed. Cir. 1992) (holding in a case against the
  

16   USDA that plaintiff's failure to furnish any of its primary
  

17   records on raw beef prices warranted a "strong adverse
  

18   inference" that such records would have a negative impact on
  

19   its case involving a mistaken bid).
  

20           The failure to produce relevant documents can warrant a
  

21   negative inference even when there is no subpoena compelling
  

22   production. Int'l Union, United Auto Workers, Aerospace &
  

23   Agreements Implement Workers of Am. (UAW) v. N.L.R.B., 459 F.2d
  

24   1329, 1338 (District of Columbia Circuit 1972) ("If evidence
  

25   within the party's control would, in fact, strengthen his case,
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 1   he can be expected to introduce it, even if it is not
  

 2   subpoenaed.  Conversely, if such evidence is not introduced, it
  

 3   may be inferred that the evidence is unfavorable to the party
  

 4   suppressing it.")
  

 5           I'll insert here that the Cooperatives, of course, are
  

 6   free not to produce the document.  That is their right.  But
  

 7   their can be, and should be, consequences for doing so.
  

 8           Returning to Exhibit 78.  "That an inference -- that an
  

 9   adverse inference may arise from the fact of missing evidence
  

10   is a generally accepted principle of law."  Smith v. United
  

11   States, 128 F. Supp.2d 1227, 1232 (Eastern District of Arkansas
  

12   2000) (holding that the failure of a party to create standard
  

13   medical records for a patient's surgery warranted the
  

14   application of the negative inference).
  

15           As stated by Professor Wigmore, "The failure to bring
  

16   before the tribunal some circumstance, document or witness,
  

17   when either the party himself or his opponent claims the fact
  

18   would thereby be elucidated, serves to indicate, as the most
  

19   natural inference, that the party fears to do so, and this fear
  

20   is some evidence of the circumstance or document or witness if
  

21   brought, would have exposed facts unfavorable to the party."
  

22   2 J. Wigmore Evidence Section 285 (3d ed. 1940).
  

23           Thus, USDA can and should find that the study
  

24   proponents refused to disclose would have been adverse to their
  

25   affirmative claims.  Interstate Circuit v. United States, 306
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 1   U.S. 208, 226 (1939); Stagner v. United States, 197 F.2d 992,
  

 2   994 (5th Cir. 1952); and Local 167 v. United States, 291 U.S.
  

 3   293 (1934); 29 Am. Jur. 2nd Evidence Section 178.
  

 4           So I'll insert again, so this is not a new principle.
  

 5   We're looking at a principle that goes way back in American
  

 6   Jurisprudence.
  

 7           Back to the exhibit.
  

 8           This evidentiary rule is applicable in administrative
  

 9   as well as judicial proceedings.  Singh v. Gonzales, 491 F.3d
  

10   1019, 1024-25, (9th Circuit 2007); In re DeGraff Dairies,
  

11   41 Agric.Dec. 388, 402-403 (1982).  In hearings under The
  

12   Administrative Procedure Act Section 556, agencies my clearly
  

13   "draw such inferences or presumptions as the courts customarily
  

14   employ, such as the failure to explain by a party in exclusive
  

15   possession of the facts..."
  

16   The Attorney General's Manual on the Administrative Procedures
  

17   Act (1947), at page 76.
  

18           The USDA has utilized such inferences before.  The
  

19   Tenth Circuit has affirmed a United States Department of
  

20   Agriculture Administrative Law Judge's use of an adverse
  

21   inference regarding a party's failure to introduce testimony
  

22   evidence.  See Reed v. USDA, 39 F.3d 1192, 2* (10th Cir. Nov.
  

23   1, 1994) (affirming a United States Department of Agriculture
  

24   Agriculture Law Judge's use of the inference in a cattle
  

25   shipping case).
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 1       JUDGE CLIFTON:  That's Administrative Law Judge.
  

 2       MR. ENGLISH:  I'm sorry, did I not say Administrative Law
  

 3   Judge?
  

 4       JUDGE CLIFTON:  No, you said Agriculture Law Judge, but I
  

 5   like it.
  

 6       MR. ENGLISH:  But thank you for the correction,
  

 7   Administrative Law Judge.
  

 8           In another case appealed from the USDA, the Second
  

 9   Circuit ordered the lower court to conduct further fact finding
  

10   on the claims involving defective potatoes in the case, an
  

11   assessment which it noted "may take into account any negative
  

12   inferences that may be drawn from G&T's failure to keep resale,
  

13   sorting, and dumping records."  G&T Terminal Packaging Co.,
  

14   Inc. V. Joe Phillips, Inc., 798 F.2d 579, 581 (2nd Cir. 1986).
  

15           None of the limitations that apply to negative
  

16   inferences exist here.  For example, a party may not seek to
  

17   employ the inference for evidence it failed to request during
  

18   the discovery period.  See Faucette v. National Hockey League,
  

19   2006 West Law 213857 (Middle District of Florida, cited January
  

20   27th, 2006).  No such discovery requirements apply to this
  

21   proceeding, and, regardless -- I'll insert here -- we made
  

22   constant requests.  So even if discovery were sort of implied,
  

23   it's not like we're surprising anybody, we have made this
  

24   request consistently.
  

25           Additionally, this inference cannot be applied against
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 1   a defendant who asserts his Fifth Amendment rights when the
  

 2   government seeks to prove its criminal charge based on an
  

 3   inference that the defendant did not testify.  Stone v. U.S.,
  

 4   390 U.S. 204 (1968).  Again, a circumstance that does not apply
  

 5   here.
  

 6           Exhibit 53, introduced during Eric Erba's testimony is
  

 7   a transcript from a hearing before the CDFA dated May 20,
  

 8   2013 -- was it 2013 or later?  Actually, I'll stop there.
  

 9           The subject of the hearing was:  "Consolidated Public
  

10   Hearing to Consider Temporary Market Amendments to the
  

11   Stabilization and Marketing Plans for Market Milk for the
  

12   Northern and Southern California Marketing Areas."  On page 55,
  

13   Mr. Erba says the following about the study that Proponent
  

14   Cooperatives have otherwise failed to introduce:
  

15                "I will make one final point in support of
                California Dairies' proposal.  Recently,

16                California Dairies received the results of a study
                that reviewed the potential impacts of a Federal

17                Milk Marketing Order in California.  We, along
                with the -- I think the transcript says "Diary" --

18                so [Dairy] Farmers of America and Land O'Lakes
                co-funded the study conducted by Drs. Mark

19                Stephenson and Chuck Nicholson.  The study
                identified the large Class 4b-Class III, price

20                spread as being problematic and suggested that a
                manufacturing differential on the Class III price

21                could resolve the problem of higher milk prices
                while simultaneously encouraging pool

22                participation by cheese plants.  The level of the
                differential is about $.70 cents per

23                hundredweight.  In other words, the study
                suggested that the California price for milk used

24                for cheese ought to be $.70 cents less than the
                Federal price.  That $.70 cent differential is

25                approximately the same as what was represented in
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 1                hundredweight increase in the Class 4b price that
                we are proposing today."

 2
  

 3           This one statement by itself reveals that the
  

 4   undisclosed study contains economic analysis of price surface
  

 5   issues that contradict some of witnesses assertions that milk
  

 6   used to produce manufactured products does not have location
  

 7   value.  One or more Cooperative witnesses denied knowledge of
  

 8   any model regarding price surface issues that is more current
  

 9   than that used in FMMO reform -- they did acknowledge the
  

10   existence of the study, of course -- I inserted that.  If
  

11   Proponents still refuse to produce the study, the negative
  

12   inference that should be drawn is the remainder of the study
  

13   undermines Proposal 1.
  

14           I think Mr. Vetne was going to supplement?  Or not?
  

15       JUDGE CLIFTON:  Let's find out.  Do you, Mr. English, have
  

16   anything to add?
  

17       MR. ENGLISH:  Not at this time.
  

18       JUDGE CLIFTON:  All right.  And, of course, I want to hear
  

19   from all of you about this extraordinary motion, extraordinary
  

20   in that most of the citations don't have anything to do with
  

21   what we're doing here, but I don't know in what order you want
  

22   to proceed.
  

23       MR. ENGLISH:  Well, may I respond to that, your Honor?
  

24       JUDGE CLIFTON:  Not yet.  I'll go last and then you may
  

25   respond to all of it.  So in what order do you want to proceed,
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 1   and do you want to do it now?  Mr. Vetne does.  Mr. Vetne, you
  

 2   may proceed
  

 3       MR. BESHORE:  May I?
  

 4       JUDGE CLIFTON:  Mr. Beshore?
  

 5       MR. BESHORE:  Before Mr. Vetne proceeds, I would object to
  

 6   any non-attorneys arguing legal motions.
  

 7       JUDGE CLIFTON:  No, no, no, well, your objection is noted.
  

 8   Mr. Vetne may no longer be legally an attorney because he's
  

 9   retired, he's a representative.  But I'll certainly hear any
  

10   contribution he has with regard to the law.  I respect his
  

11   opinion highly and I have already accepted his opinion on legal
  

12   matters throughout this proceeding and found them quite
  

13   helpful.
  

14           So, Mr. Vetne, you may come forward.  We're all
  

15   struggling with the law here.  We're all trying to deal with
  

16   it, lawyers and non-lawyers alike.
  

17       MR. VETNE:  John Vetne for Hilmar Cheese.
  

18           I just wanted to expand on this slightly.  As
  

19   Mr. English noted, and as I have been using for about 40 years,
  

20   we come to this hearing because it's a formal proceeding
  

21   covered by Section 556 and 557 of the APA.
  

22           556 says that the proponent of a rule has a burden of
  

23   proof, and the decision will be based on the substantial record
  

24   evidence.  That's a starting point.  And then we get to the
  

25   Agricultural Marketing Agreement Act.  And you know, here are
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 1   the he elements to consider, here's our policy from the past,
  

 2   and so forth.  So that's the starting point.  But we have heard
  

 3   from the very beginning of this proceeding that the problem
  

 4   here in California, why we want a Federal Order, is the cheese
  

 5   is underpriced.  The value of milk used to produce cheese is
  

 6   underpriced in California and it ought to be higher.  And in a
  

 7   Federal Order Reform Decision, USDA said, the importance of a
  

 8   surplus milk price that is market clear and cannot be
  

 9   understated, that's almost a direct quote, but I'm doing it by
  

10   memory.  And that is a price that is for milk charged to the
  

11   manufacturer that receives milk, billed in a margin of what it
  

12   costs to make and market, that's the make allowance, and
  

13   account for the difference.
  

14           If either the price that can be obtained from sale of
  

15   the commodity or the margin make allowance are erroneous, then
  

16   there is no margin, there is no return on investment, there is
  

17   no ability to make cheese.
  

18           So one thing that I had expected and hoped to find from
  

19   Proponents during the presentation of their case is some
  

20   evidence on the price that the Cooperative Proponents have,
  

21   over the years, been able to receive for the products they make
  

22   and market nationally so that USDA can be assured that if we
  

23   fix a price that's essentially set elsewhere, that they will
  

24   receive a return on investment.  That is the process that for
  

25   probably a century has been applied in every kind of rate
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 1   making proceeding.  The average utility cost a couple of years
  

 2   ago was twelve cents per kilowatt hour, and if regulators were
  

 3   to take the average and apply it to the individual circumstance
  

 4   where the power generator could not recover a return on
  

 5   investment at twelve cents, it would be unreasonable.  It would
  

 6   be confiscatory.  And that is really the focus of the issue in
  

 7   this proceeding.
  

 8           So I agree with the negative inference that on a
  

 9   substantial record evidence basis, the absence of any product
  

10   price revenue, product price received, product price ability to
  

11   gain from the market as a starting point upon which to build
  

12   make allowances.  If this were a court proceeding, this would
  

13   be the time when I used to make a motion for directed verdict.
  

14           Plaintiffs have not proven their case.  We come to this
  

15   point.  Proponent's are done, it hasn't been made, our
  

16   proceeding is that we go forward and proponents might have a
  

17   chance to come back.  But I think the inference goes broader
  

18   than just the Stephenson-Nicholson study.  Thank you.
  

19       JUDGE CLIFTON:  Well, don't leave yet, I have a couple of
  

20   questions for you.  Is there a nationwide market for
  

21   manufactured products?
  

22       MR. VETNE:  Yes, there is.
  

23       JUDGE CLIFTON:  All right.  Then let me ask you, is that
  

24   based on a return on investment or is there some other standard
  

25   for it?
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 1       MR. VETNE:  For the cheese market?
  

 2       JUDGE CLIFTON:  For manufactured products.
  

 3       MR. VETNE:  The cheese clears nationally.  There is a price
  

 4   each month that's determined nationally, and that price is the
  

 5   combination of transactions from cheese makers to that market.
  

 6   The question is not whether the cheese market clears
  

 7   nationally, it is whether the milk market can clear locally.  A
  

 8   national clearing price for cheese is not the same as a local
  

 9   clearing price for milk.  That's the issue.
  

10       JUDGE CLIFTON:  Thank you.
  

11       MR. VETNE:  Thank you.
  

12       JUDGE CLIFTON:  Mr. Beshore, do you want to talk now or do
  

13   you want to take a break?
  

14       MR. BESHORE:  I would like to talk now.
  

15       JUDGE CLIFTON:  You may.
  

16       MR. BESHORE:  And Marvin Beshore -- and I will just talk
  

17   briefly.  I would reserve the -- we'll brief this.  We'll brief
  

18   this legal issue, and I would like to reserve the right to read
  

19   my brief into the record sometime later in this hearing if we
  

20   choose to do that, of course we may just brief it at
  

21   post-hearing.
  

22       JUDGE CLIFTON:  Well, wait a minute, I got to decide,
  

23   don't I?
  

24       MR. BESHORE:   When -- at some point.  You don't have to
  

25   decide this.
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 1       JUDGE CLIFTON:  So you believe this motion is not for me to
  

 2   weigh in on at all, but strictly for the Agricultural Marketing
  

 3   Service to take under consideration.
  

 4       MR. BESHORE:  Absolutely, I just heard them argue -- argue
  

 5   their case, on the, you know, what the evidence shows, and what
  

 6   it doesn't show, and what it should show, and what it shouldn't
  

 7   show.  This is the weighing.
  

 8       JUDGE CLIFTON:  You don't think that I'm supposed to weigh
  

 9   in on this prior to the end of the hearing so that you have a
  

10   second chance to decide whether to produce the study?
  

11       MR. BESHORE:  Well, I think, you know, we can choose to
  

12   produce the study any day from, you know, from now to the rest
  

13   of the hearing if we choose to.
  

14       JUDGE CLIFTON:  I know that.
  

15       MR. BESHORE:  So that -- but I don't -- in terms of, is
  

16   this something that under the rules of practice calls for a
  

17   ruling from your Honor as the presiding Administrative Law
  

18   Judge in this hearing?
  

19       JUDGE CLIFTON:  That's a very good question.
  

20       MR. BESHORE:  Okay.  So I don't think it does.  Because
  

21   it -- it's just -- it's directed to the decision-making
  

22   process.  Which as you've noted at the beginning of everyday of
  

23   the hearing, is not vested in your chair, but in other chairs.
  

24   And that's -- this is all just, you know, addressed to the
  

25   decision-making process, and what, you know, what inferences
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 1   should be involved in that process.  So I would request, I
  

 2   would suggest, I would request that, you know, if we decide to
  

 3   brief, to submit a brief on this issue as an exhibit in this
  

 4   hearing, that, you know, I may request the right to read it
  

 5   into the record and present it at that time, as has been done
  

 6   by Mr. English and most of the arguments by Mr. Vetne.
  

 7           With that said, I have got just a couple of comments at
  

 8   this point that I would like to make.  Okay.
  

 9           First of all, as your Honor has noted, there are
  

10   treatises and treatises on the Rules of Evidence that are not
  

11   applicable to these proceedings, Rules of Legal Evidence.  They
  

12   are applicable in district courts, and jury trials, etcetera,
  

13   etcetera, that are applicable to this proceeding.  I mean, this
  

14   is just one, you know, one part of those Wigmore-Horn books and
  

15   treatises on evidence.  Federal Rules of Evidence, as has been
  

16   said earlier, do not apply to these proceedings and lots of
  

17   common law, I venture, the presumptions do not apply.
  

18           None of these cases is a Rule 556 rule making hearing.
  

19   Okay?  None of them.  We haven't found any.  The Attorney
  

20   General, closest thing there is the Attorney General's '47
  

21   memorandum on what the Administrative Procedure Act, when it
  

22   was just passed, there was a memorandum and there's an
  

23   observation in there.  You know, that may or may not relate to
  

24   this particular inference.  In any event, there aren't any rule
  

25   making cases for this principal that's ever been applied.  And
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 1   the closest case actually is this, which isn't really close
  

 2   exactly, but the DeGraff Dairies case, of course involved the
  

 3   regulated milk order in a 1580 proceeding.  In a 1508
  

 4   proceedings, not a rule making proceeding.  Which is an
  

 5   adjudicatory proceeding where facts specifically related to
  

 6   individual parties are what determine the case.  This is rule
  

 7   making.  It is general rules to all parties.
  

 8           And I would just make two other quick comments.  One,
  

 9   if Mr. Vetne has the courage of his convictions, and that would
  

10   apply to Mr. English, too, that there hasn't been enough
  

11   evidence presented to support the rule, I think they should
  

12   rest and not present any evidence in this proceeding.  We'll
  

13   see if they have the courage of their convictions.
  

14           And beyond that, I would, you know, I would only say
  

15   that if this negative inference were to apply to the
  

16   Stephenson-Nicholson report, then I would also suggest that it
  

17   will apply to every P and L, internal profitability analysis,
  

18   etcetera, of every member of the Dairy Institute and every
  

19   other party that will object and oppose Proposal 1.  If they
  

20   don't produce all of those records, then the inference should
  

21   be that those records would all "that a negative inference
  

22   should be drawn with respect to their position on Proposal 1."
  

23   So if we don't see internal profitability studies with respect
  

24   to all of the California plants involved in opposing this, and
  

25   Hilmar, etcetera, etcetera, then the negative inference will be
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 1   that those financial records would not support their opposition
  

 2   to Proposal 1.  Thank you.
  

 3       JUDGE CLIFTON:  Mr. English, would you come back to the
  

 4   podium?  I like best of all Mr. Beshore's suggestion that I
  

 5   need not rule.  Do you agree with him?
  

 6       MR. ENGLISH:  I -- let me say yes and maybe.
  

 7           And I mean, I think obviously the issue needs to be
  

 8   briefed.  I would stress that it's not like we came here with a
  

 9   surprise.  And Mr. Beshore could have, and I believe should
  

10   have, been prepared for our doing exactly what we're doing.  We
  

11   warned him in advance, cautioned him.  We gave him some of our
  

12   legal analysis back over a month ago.  And I think your Honor
  

13   could rule.  But I think that it could also take his time.  I'm
  

14   not saying that you shouldn't rule on it at the conclusion of
  

15   the hearing because of the way motions work on part 900 and our
  

16   ability then to appeal the Secretary.  So I think actually
  

17   there's a question of whether you need to rule at some time,
  

18   but I'm not going to insist that you rule now.
  

19           I do take issue with the idea that somehow this is
  

20   different.  This is a proceeding unlike any other kind of rule
  

21   making, given the nature of this being taken under oath with
  

22   your Honor as the Law Judge, and I think that that under
  

23   5 U.S.C. 556, and this distinguishes us, they are the
  

24   proponents, they have to prove the need for an order.  We don't
  

25   have to prove anything.
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 1           And it's also different in that we have seen pieces of
  

 2   the study made public, and then pieces of it kept confidential.
  

 3   That's different from the P and L's that the attorney for CDFA
  

 4   recognized would be subject to trade secret information, which
  

 5   is the different concept.
  

 6           And, finally, you know, it's one thing to talk about
  

 7   courage of conviction, it is another thing to talk about micro
  

 8   malpractice laws with respect to whether or not I can sit down.
  

 9   Mr. Vetne suggested, and we seriously considered, making a much
  

10   more lengthy presentation today that is in the form of a motion
  

11   to close this proceeding.  That would be, I recognize, a waste
  

12   of time.  So we're going to go forward, but we do think that
  

13   this is an important motion, and it does need to be examined,
  

14   and it is of critical importance that this particular study,
  

15   which the Cooperatives relied on for asking for the hearing,
  

16   not be withheld from the record.
  

17       JUDGE CLIFTON:  Don't leave yet.  Had you come to a
  

18   stopping point?
  

19       MR. ENGLISH:  Yes, I have come to a stopping point and
  

20   needed water.
  

21       JUDGE CLIFTON:  All right.  I won't rule today.  I probably
  

22   won't rule the rest of the this hearing.  I'll probably leave
  

23   it to the Agricultural Marketing Service to rule.  But I have a
  

24   question for you, Mr. English, the method of producing evidence
  

25   at a hearing is to have a witness, a live witness come to
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 1   testify and be available for cross-examination.  Are you
  

 2   suggesting some sort of a stipulation by which the study would
  

 3   be made available in this hearing without any supporting
  

 4   identification and cross-examination available for by the
  

 5   authors?
  

 6       MR. ENGLISH:  Your Honor, may I get my laptop?
  

 7       JUDGE CLIFTON:  Yes.
  

 8       MR. ENGLISH:  The short answer is, you don't need that.  We
  

 9   have had on the stand, economic experts, who, pursuant to the
  

10   Federal Rules of Evidence, which are more strict than the ones
  

11   here, this goes back to Mr. Vetne's point, that the real point
  

12   of qualifying a person as an expert isn't so they can be given
  

13   greater weight, but they can opine on other learned treatises
  

14   or studies.  We do not need Professor Stephenson or Professor
  

15   Nicholson to appear in order for the co-ops to say yes, we
  

16   received this, this is the study, and this is what it shows,
  

17   and my professional opinion is X and then Dr. Schiek can say my
  

18   professional opinion is Y.  That is the point, going back to
  

19   Mr. Vetne's point two weeks ago, of why we actually qualify
  

20   experts.  It is so they can, under the Federal Rules of
  

21   Evidence 80318, actually opine, and therefore, the study is not
  

22   hearsay.  We have had plenty of that.
  

23       JUDGE CLIFTON:  It's true.  I agree with you.  I hadn't
  

24   thought of it, but I agree with you.  Do you want to add
  

25   anything more?
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 1       MR. ENGLISH:  Not at this time, your Honor.
  

 2       JUDGE CLIFTON:  All right.  So Mr. Beshore, it's in your
  

 3   court as to how you want to handle it.  If you want to wait to
  

 4   brief this when you have gone back to your office after all of
  

 5   the evidence has been taken, I think that's fine.  Because I
  

 6   believe this should be decided, not by me, but by the decider
  

 7   of fact, which is the Agricultural Marketing Service.  So they
  

 8   have good lawyers and they can decide whether any negative
  

 9   inference should be drawn.  So I guess I have said what I need
  

10   to say.  Anything further on this issue, Mr. English?
  

11       MR. ENGLISH:  No, your Honor.  Thank you.
  

12       JUDGE CLIFTON:  And does anyone else want to be heard on
  

13   this issue or to ask questions right now of any of the three
  

14   who have talked about it?  You don't have to ask questions.
  

15       MR. ENGLISH:  Like appellate judges?  Appellate judge
  

16   panel?
  

17       JUDGE CLIFTON:  No, just inquisitive minds want to know.
  

18   All right.  Not at this time.  Now, that does not mean that
  

19   shouldn't be asked and could be asked later.
  

20       MR. ENGLISH:  I'll be here for a few weeks, your Honor.
  

21       JUDGE CLIFTON:  All right.  That having been said, we'll
  

22   move on.  We have identified Exhibit 78, because it's a motion,
  

23   we won't be putting it into evidence, but it will be part of
  

24   those exhibits that are identified.
  

25           Now, what would you like to do next, Mr. English?
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 1       MR. ENGLISH:  Well, I guess I would like to consult with
  

 2   Dr. Schiek.  Dr. Schiek suggests lunch, but I do have maybe A
  

 3   housekeeping thing we can do before lunch.
  

 4           And I caution that this is subject to some revision,
  

 5   but Mr. Richmond asked the question of the Cooperatives after
  

 6   Mr. Hollon was done, of basically a roadmap.
  

 7           And while I have a number of moving pieces, I would
  

 8   like to provide a roadmap, and I need my computer because I
  

 9   need to bring up the Department of Agriculture's suggested
  

10   topics so I get them correctly.
  

11           And given the fact that obviously we're now, I guess,
  

12   technically finishing week four, because we started on Tuesday,
  

13   but I would call this week five.
  

14       JUDGE CLIFTON:  No, I agree with you.  We'll keep track of
  

15   days and we'll keep track of weeks.  Today begins week five.
  

16   In light of that, mine is not going to flow as Mr. Beshore's
  

17   did, from point to point.  We are going to have, as I think I
  

18   suggested last week, some witnesses coming in this week who
  

19   wouldn't fit in this natural order.  But nonetheless, I'm going
  

20   to give the natural order, and then we'll have to deviate from
  

21   it as witnesses are available.
  

22           Going to the issue of opening statements,
  

23   justification, scope and purpose, which is topic one on USDA's
  

24   suggested topics.  We will obviously have Dr. Schiek this
  

25   afternoon.
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 1           After Dr. Schiek, but again, probably interrupted by
  

 2   some things we'll talk about in a moment, I expect at least
  

 3   five other witnesses, two of whom would be fluid milk
  

 4   processor, will be considered distributing plants, and three
  

 5   that are cheese makers.
  

 6           Going to Issue 2, Definition and Pooling Standards.
  

 7   Now I note, as I did in my opening statement, that there are a
  

 8   number of areas where we're not going to have disagreement, so
  

 9   not all of these issues will be discussed, and I'll take some
  

10   of these out of order.  So for instance, quota and
  

11   producer-handler will be taken later, but otherwise,
  

12   definitions and pooling standards we expect, leaving out the
  

13   producer-handler and quota issues, approximately four to five
  

14   witnesses.
  

15           Turning to Issues 3 and 4, which I think we really have
  

16   very little disagreement with the Cooperatives, I think we
  

17   might have one witness and maybe some others will touch on some
  

18   of the issues, but one witness on 3 and 4 and it may be very
  

19   short.
  

20       JUDGE CLIFTON:  Tell us again what 3 and 4 are.
  

21       MR. ENGLISH:  I'm sorry, I apologize.  That's why I brought
  

22   my computer up.  Number 3 was the Rules of Practice and
  

23   Procedures Governing Market Administrators and Order
  

24   Provisions; and number 4 was Rules of Practice and Procedure
  

25   Governing Handlers.  So handler's responsibility for records
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 1   and facilities and termination of obligations and other
  

 2   reports.  And I think we're looking primarily at producer
  

 3   report kind of issues and reports for receipts of utilization.
  

 4       JUDGE CLIFTON:  Reports of what?
  

 5       MR. ENGLISH:  Utilization -- receipts and utilization.
  

 6           Turning to Issue 5, Classification of Milk.  I think
  

 7   that primarily issue we will face there is the treatment of
  

 8   shrinkage on extended shelf life processing lines.  And for
  

 9   that, I believe we have four to five witnesses, and those would
  

10   be starting probably tomorrow afternoon.  I'm not sure which of
  

11   these two is going to come first.  Obviously, they relate to
  

12   each other, but when you get to Issue 6, Class Prices, we would
  

13   expect six to eight witnesses with respect to Class Prices.
  

14           Picking up on Number 2, Quota, which I said will not be
  

15   taken in that order, that would be taken probably after pricing
  

16   or during pricing in some way.  We expect six to eight
  

17   witnesses with respect to quota.
  

18           As to Market-Wide Surface Payments, Number 7, we would
  

19   expect two to three witnesses.
  

20           I think Producer Prices and Payments for Milk will
  

21   probably would be merged with class prices, Number 6, and quota
  

22   issues.  That's number 8, by the way.
  

23       JUDGE CLIFTON:  If you don't mind, what I'm going to ask
  

24   you to do is, each morning I'm going to ask you again to give
  

25   me the portion of the roadmap that we are going to be entering
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 1   in the near future, but this is extremely helpful to have this.
  

 2       MR. ENGLISH:  Thank you.
  

 3       JUDGE CLIFTON:  And I am glad to have it.
  

 4       MR. ENGLISH:  And I will do my best each morning to have it
  

 5   accurate.  As I say, I think there are some moving pieces here,
  

 6   people coming in, but yes, I will try to do that, your Honor,
  

 7   we'll do that during the preliminary section.
  

 8           With respect to Number 9, Administrative Assessment
  

 9   Marketing Service Deduction and Miscellaneous Provisions, I
  

10   expect one, maybe two, witnesses.  Then having taken
  

11   producer-handler in Section 76 out of order, I expect two to
  

12   three witnesses.
  

13           And then finally, even though there's going to be
  

14   witnesses who come in, who are say a small cheese plant
  

15   operator or something, so I would call them general witnesses,
  

16   and I think we have something north of five of those.
  

17       JUDGE CLIFTON:  And I would like someone from Agricultural
  

18   Marketing Service to make sure that the court reporter takes
  

19   home a copy of that proposed agenda.  It will be easier to type
  

20   what Mr. English just identified with a copy of the of those
  

21   words.
  

22       MR. ENGLISH:  Could I have a copy, too.
  

23       JUDGE CLIFTON:  Did we run out?
  

24       MR. ENGLISH:  Oh, I'm sorry, this is the topic list.  I
  

25   thought you meant what I just said.  I would love to see it.
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 1   But that's what I think we have.  I think this week we'll spend
  

 2   most of the time on that item one, opening statements, and the
  

 3   ESL sheet.
  

 4       JUDGE CLIFTON:  Who has questions for Mr. English about the
  

 5   roadmap?  Mr. Miltner?
  

 6       MR. MILTNER:  Ryan Miltner.
  

 7           My question is, as I count 35 to 45 witnesses or so,
  

 8   and my curiosity is, are those each individuals or does that
  

 9   include people who may appear multiple times?
  

10       MR. ENGLISH:  It includes people who will appear multiple
  

11   times.  Dr. Schiek will likely testify four or five times, he's
  

12   greatly appreciative of that.
  

13           I think it's safe to say that especially the people who
  

14   are appearing in item one, will likely be heard from again.
  

15   But those are clearly overlap.  I think also, it is safe to say
  

16   that some of these will be very short.  And by the way, these
  

17   do not include Mr. Vetne's witnesses that he talked about last
  

18   Friday.  This is, these are strictly Dairy Institute of
  

19   California witnesses.
  

20       JUDGE CLIFTON:  Mr. Beshore?
  

21       MR. BESHORE:  Did I understand this week you figure, are
  

22   the witnesses on topic one plus ESL?
  

23       MR. ENGLISH:  Yes.
  

24       MR. BESHORE:  Thank you.
  

25       MR. ENGLISH:  That is our intent.  I cannot promise
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 1   someone's not going to show up on Wednesday that I wasn't
  

 2   expecting.
  

 3       JUDGE CLIFTON:  Mr. English, if you would go back to the
  

 4   podium.
  

 5       MR. ENGLISH:  Yes, your Honor.
  

 6       JUDGE CLIFTON:  I believe you are not only a proponent, but
  

 7   you also represent opposition to Proposal Number 1; is that
  

 8   correct?
  

 9       MR. ENGLISH:  I have thought about every morning when we
  

10   are introducing ourselves, to say that we are opponents of
  

11   Proposal Number 1, and if there's to be an Order, then we're
  

12   proponents of Proposal 2.  But yes, we are, these witnesses
  

13   will be testifying in opposition to Proposal 1.
  

14       JUDGE CLIFTON:  And that will be all fused together?
  

15       MR. ENGLISH:  Yes.  We're not going to have, after I'm done
  

16   with that, our opposition to 1 is done, our support of 2 is
  

17   done, it's an alternative to 1, and we will have discussed
  

18   exempt quota to the extent we intend to address exempt quota.
  

19       JUDGE CLIFTON:  Does anyone else have any further questions
  

20   of  --
  

21       MR. ENGLISH:  With one caveat.  Since we haven't seen the
  

22   language that's proposed, we may have to come back after the
  

23   language is proposed, if it has not yet been proposed by the
  

24   time we are done.
  

25       JUDGE CLIFTON:  Does anyone else have any questions of

3552



TRANSCRIPT OF PROCEEDINGS-VOL. XVIII

 1   Mr. English?  Of course, you can -- you can ask questions each
  

 2   morning when he identifies the segment that we're about to go
  

 3   into.  All right.  Thank you, Mr. English.
  

 4       MR. ENGLISH:  Thank you, your Honor.  I propose lunch.
  

 5       JUDGE CLIFTON:  Very good.  I agree with you, this is a
  

 6   good time to break.  It is now 12:15.  Please be back and ready
  

 7   to go at 1:30.
  

 8       (Whereupon, the lunch recess was taken.)
  

 9                            ---o0o---
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 1         MONDAY, OCTOBER 19, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 1:34.  Is there
  

 3   anything preliminary to our taking testimony of Dr. Schiek?  It
  

 4   appears not.  We do have some exhibits to distribute.
  

 5       MR. ENGLISH:  Yes, your Honor.  I have already given to
  

 6   USDA, Pam's got three copies of each, there's the testimony of
  

 7   Dr. William Schiek, Part 1, and Exhibits, figures and tables
  

 8   for the testimony of Dr. William Schiek.  And I also provided
  

 9   your Honor a copy and the court reporter a copy.
  

10       JUDGE CLIFTON:  Excellent.  So would you like the testimony
  

11   to be the first number?
  

12       MR. ENGLISH:  Yes, I would like testimony I believe to be
  

13   Exhibit 79.
  

14       JUDGE CLIFTON:  Yes, that will be good.  And then the
  

15   figures and tables will be 80.
  

16            (Thereafter, Exhibit 79 and Exhibit 80 were
  

17            marked for identification.)
  

18       JUDGE CLIFTON:  If you did not yet get a copy of Exhibit 79
  

19   and 80 and want one, would you please raise your hand.  Raise
  

20   your hands again so Ms. Vulin can see them.  She's going to
  

21   make copies and bring them to you.
  

22           All right.  Then, shall we go forward, Mr. English?
  

23       MR. ENGLISH:  Yes, your Honor.
  

24       JUDGE CLIFTON:  All right.  Then, Dr. Schiek you may be
  

25   seated in the witness stand.  Dr. Schiek I know this is Week 5,
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 1   is this the first time you have testified in this proceeding?
  

 2       DR. SCHIEK:  It is.
  

 3       JUDGE CLIFTON:  Would you raise your right hand, please?
  

 4       Do you solemnly answer or affirm under penalty of perjury
  

 5   that the evidence you will present will be the truth?
  

 6       DR. SCHIEK:  I do.
  

 7       JUDGE CLIFTON:  Please state and spell your name.
  

 8       DR. SCHIEK:  My name is William, W-I-L-L-I-A-M, Schiek,
  

 9   S-C-H-I-E-K.
  

10       JUDGE CLIFTON:  Thank you.  Mr. English, you may proceed.
  

11       MR. ENGLISH:  Thank you.
  

12           Your Honor, as we begin with Exhibits 79 and 80, I want
  

13   to note four or five things.
  

14           First, instead of footnotes we have endnotes that
  

15   appear on page 40.  They are all strictly pure references, as
  

16   opposed to text that would be attritional footnote.  And I
  

17   would ask that rather than having them read into the record,
  

18   they simply appear in the transcript as stated in Exhibit 79,
  

19   and that the witness not have to note where they appear.  The
  

20   court reporter can take care of that as going along.  But
  

21   rather than interrupt the flow with footnotes that are
  

22   genuinely citations to materials upon which the Dr. Schiek
  

23   relies, that they be treated as if read, to prevent tedium of
  

24   reading those in.
  

25       JUDGE CLIFTON:  All right.  I would like to address an
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 1   issue now about that.  I think testimony does not have to
  

 2   conform identically to the exhibit.  And I don't want to put
  

 3   added burden on the court reporter.  So I want to go off record
  

 4   and determine whether this kind of thing does, in fact, present
  

 5   added burden.  We know we're not going to use tables.  I think
  

 6   normally just typing text is a whole different thing, but when
  

 7   it is formatted as footnotes that doesn't line up with the way
  

 8   the transcript lines go, which I think is like 25 lines per
  

 9   page, so I want to go off record, and if this is going to
  

10   present any burden in the preparation of the transcript, I
  

11   don't want us to do it that way because --
  

12       MR. ENGLISH:  I understand, your Honor, I get that.  If,
  

13   you know what, the exhibit is going to be admitted presumably
  

14   and therefore, references will be there.
  

15       JUDGE CLIFTON:  Is it fine with you?
  

16       MR. ENGLISH:  Yes.
  

17       JUDGE CLIFTON:  Bless you.  Thank you.  We will not even
  

18   have to go off record.  Thank you, Mr. English, I really
  

19   appreciate that.
  

20       MR. ENGLISH:  That's point 1.
  

21       JUDGE CLIFTON:  Okay.
  

22       MR. ENGLISH:  Point 2, Dr. Schiek and I --
  

23       JUDGE CLIFTON:  No volume.
  

24       MR. ENGLISH:  Dr. Schiek and I have a slightly different
  

25   version which is for readability purposes of the document for
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 1   readability purposes.  So if at some point there is a
  

 2   correction, which I know we'll be making, I will have the
  

 3   version you have so I can, and he does, too, so we can make
  

 4   sure we are looking in the same place.  And that also is for
  

 5   cross-examination when somebody says look at page 12, he needs
  

 6   to have that version in front of him.
  

 7           Third, related to that, periodically I will actually be
  

 8   asking Dr. Schiek to stop and I'm going to ask him several
  

 9   questions, and then pick back up in the testimony and obviously
  

10   I will make it clear where we are as we go forward.
  

11           Next, because part one is primarily about history of
  

12   California, unless Dr. Schiek says otherwise, all class numbers
  

13   will be Arabic rather than Roman.  So rather than having the
  

14   witness have to say "Arabic 4" unless he says "Roman" then it
  

15   is taken as Arabic.
  

16           And finally, Mr. Beshore will be pleased to know that
  

17   some of his Gremlins have migrated over to us, and we know we
  

18   have some fixes.  We were working on his testimony early this
  

19   morning, late last night, and then we wanted to copy it and
  

20   have it ready to go.  So we're aware there's going to be some
  

21   things to be fixed as we go forward.
  

22           And with that, Dr. Schiek, could you begin with your
  

23   statement, which is Exhibit 79, identified as Exhibit 79?
  

24       JUDGE CLIFTON:  Before you do that, you, again, have been
  

25   very skimpy on your --
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 1       MR. ENGLISH:  We're going to take care of that, your Honor.
  

 2   That was one of my periodic interruptions.  You are ahead of
  

 3   me.
  

 4       JUDGE CLIFTON:  Good.  Thank you.  Then you may begin.
  

 5       DR. SCHIEK:  Thank you, your Honor.
  

 6                       DIRECT EXAMINATION
  

 7   BY DR. SCHIEK:
  

 8   INTRODUCTION
  

 9           My name is William Schiek, S-C-H-I-E-K.  For the past
  

10   18 years I have been Economist for Dairy Institute of
  

11   California, a trade association representing fluid milk
  

12   processors and dairy product manufacturers with the plants in
  

13   California.  Dairy Institute's offices are located at 1127 11th
  

14   Street, Suite 718, in Sacramento, California.  Our organization
  

15   has been representing California milk processors since 1939.
  

16           Today, Dairy Institute represents 25 dairy companies
  

17   which process approximately 65 percent of the state's fluid
  

18   milk and manufacture about 90 percent of the state's cheese,
  

19   and 75 percent of its cultured dairy products and ice cream.
  

20   Dairy Institute's members operate in both state marketing areas
  

21   in California.  Dairy Institute provides member companies with
  

22   market and regulatory information services, and advises them on
  

23   regulatory and legislative issues impacting their business
  

24   operations.  We also serve as our members' primary advocate on
  

25   dairy legislative and regulatory matters.
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 1   BY MR. ENGLISH:
  

 2      Q.  Thank you.  So this is where I was going to do some
  

 3   additional discussion of who Dr. Schiek is, your Honor.
  

 4           So prior to your joining Dairy Institute staff, what
  

 5   were you doing?
  

 6      A.  I was Assistant Professor of Agricultural Economics at
  

 7   Purdue University in West Lafayette, Indiana, and that was from
  

 8   1991 through 1997.
  

 9      Q.  And what were your responsibilities when you were at
  

10   Purdue?
  

11      A.  Yeah, at Purdue I had the responsibility for teaching
  

12   courses in Agricultural Marketing and Food Business Management.
  

13   I conducted research on a variety of food and agricultural
  

14   marketing topics, including dairy marketing topics.
  

15      Q.  So before that, what did you do?
  

16      A.  Before that, I was employed by the New York-New Jersey
  

17   Milk Market Administrator's Office, that was old Federal Order
  

18   Number 2.  Those of you who know Eric Rasmussen, he was the guy
  

19   who hired me.  And I did that right out of college.  I was
  

20   working there as a Cooperative Relations Specialist from 1982
  

21   to 1984, and then as an Economist from 1985 to 1989.
  

22      Q.  So you mentioned college, so what was your
  

23   undergraduate degree in?
  

24      A.  My undergraduate degree was a Bachelor of Science in
  

25   1982 that I got at Cornell University in Ithaca, New York.
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 1   While I was there, actually, that was sort of my start in the
  

 2   whole great world of dairy marketing.  Dr. Erba knows this
  

 3   history.  I started working on a study of milk hauling costs in
  

 4   New York as a summer job, working with my major professor, and
  

 5   that sort of introduced me to a lot of the players in the
  

 6   industry in New York, as well as the Market Administrator.  So
  

 7   a couple years later they hired me.
  

 8      Q.  And what was your Bachelor of Science in from Cornell?
  

 9      A.  Yeah, the title of the degree was Applied Economics and
  

10   Business Management, which is actually kind of a business,
  

11   undergraduate business degree.  And I believe that department
  

12   still offers that degree, they kind of actually specialize in
  

13   that now.  But, you know, I took a lot of agriculture marketing
  

14   policy courses and food marketing courses as part of that
  

15   degree.
  

16      Q.  And then what did you do next for your education?
  

17      A.  So while I was still working for the Market
  

18   Administrator, I began a graduate program at the University of
  

19   Florida in Gainesville, Florida -- and you have got a few alums
  

20   here of that fine institution.  So I began to pursue a Master's
  

21   of Science degree, and working with my major professor,
  

22   Dr. Emerson Babb, who some of you are familiar with, who spent
  

23   a lot of years working on Dairy Marketing topics and published
  

24   quite a bit in that area.  And so I worked for my Master's
  

25   program, the topic of my thesis had to do with the impact of
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 1   reverse osmosis concentrations of fluid milk on milk markets in
  

 2   Florida and the Southeast.
  

 3      Q.  So when did you get your Master's of Science?
  

 4      A.  So, yes, I completed that degree in 1988.
  

 5      Q.  And since --
  

 6       JUDGE CLIFTON:  May I interrupt?  Do you where you are?
  

 7       MR. ENGLISH:  Yes, I do.
  

 8       JUDGE CLIFTON:  Okay.  Dr. Emerson who?
  

 9       DR. SCHIEK:  B-a-b-b.
  

10       JUDGE CLIFTON:  And Erik Rasmussen's name is spelled how?
  

11       DR. SCHIEK:  Okay.  Is anybody in the Dairy Division want
  

12   to give me a hand with that?
  

13       JUDGE CLIFTON:  I know him and I know his name, I don't
  

14   know how to spell it.
  

15       DR. SCHIEK:  Mr. Vetne, you must be able.
  

16       MR. RICHMOND:  Bill Richmond, USDA.  I believe it is
  

17   R-A-S-M-U-S-S-E-N.
  

18       JUDGE CLIFTON:  And Erik?
  

19       MR. RICHMOND:  Erik with a "K".
  

20       MR. ENGLISH:  Unlike Dr. Erba, who I incorrectly in the
  

21   memorandum called Eric with a "K" it was, and Dr. Erba is Eric
  

22   with a C.
  

23       JUDGE CLIFTON:  All right.  And Erik Rasmussen with a K.
  

24   Thank you all.
  

25       DR. SCHIEK:  And please don't tell him that I couldn't
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 1   remember how to spell his name.
  

 2       JUDGE CLIFTON:  Well, he probably knew.
  

 3       MR. ENGLISH:  He's already listening.
  

 4       JUDGE CLIFTON:  Mr. English, you may pick up where you
  

 5   were.
  

 6       MR. ENGLISH:  Thank you very much, your Honor, and I
  

 7   appreciate your assistance on that.
  

 8   BY MR. ENGLISH:
  

 9      Q.  So after you got your Master's of Science, what did you
  

10   do next for your education?
  

11      A.  Okay.  So still at the University of Florida, I
  

12   continued on and pursued a Ph.D., again, working on a dairy
  

13   marketing topic.  The title of my dissertation was the -- what
  

14   was it?  Factors Affecting the Regional Structure of U.S. Milk
  

15   Production.  And fortunately, that work was selected by the
  

16   American Association of Agricultural Economics for Honorable
  

17   Mention in their dissertation contest.
  

18      Q.  And you got your Ph.D. in what year?
  

19      A.  That would have been 1991.
  

20      Q.  Anything else you would like to add, well, actually,
  

21   let me ask more questions, I apologize.
  

22      A.  Sure.
  

23      Q.  And in your time, you said 18 years at the Dairy
  

24   Institute of California, have you testified at any CDFA
  

25   hearings?

3562



TRANSCRIPT OF PROCEEDINGS-VOL. XVIII

 1      A.  Many.
  

 2      Q.  Have you lost count?
  

 3      A.  I have lost count.
  

 4      Q.  I remember you testified at least at one Federal Order
  

 5   Hearing, correct?
  

 6      A.  Yes.  Actually.  I believe I testified at two.  There
  

 7   was one in the spring of 2000, that was mandated hearing, I
  

 8   believe on manufacturing costs and the Class III and IV
  

 9   formulas.
  

10      Q.  So you testified first at that hearing and then you
  

11   later testified -- I wasn't aware, I had forgotten, so I
  

12   apologize -- so you testified at that hearing in 2000, and then
  

13   you testified at the National Producer-Handler Hearing in 2009?
  

14      A.  '09, yes, I did.
  

15      Q.  Okay.
  

16       JUDGE CLIFTON:  So contrary to earlier instructions, those
  

17   were Roman numerals, Class III and IV?
  

18       MR. ENGLISH:  That was straying from the original
  

19   statement.
  

20       DR. SCHIEK:  We're off the text here, but yeah, Roman
  

21   numeral Class III, Roman numeral Class IV.
  

22       MR. ENGLISH:  Your Honor, I would move Dr. Schiek be
  

23   accepted as an expert in agricultural economics and airy
  

24   marketing and policy.
  

25       JUDGE CLIFTON:  Would anyone like to ask questions of
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 1   Dr. Schiek before determining whether you have any objection?
  

 2   There is no one.  Is there any objection to my accepting
  

 3   Dr. Schiek as an expert in agricultural economics and dairy
  

 4   marketing and policy?  There are no objections.  I do accept
  

 5   Dr. Schiek as an expert in agricultural economics and dairy
  

 6   marketing and policy.
  

 7   BY MR. ENGLISH:
  

 8      Q.  Dr. Schiek, would you then continue with your statement
  

 9   with the heading Roman numeral I?
  

10      A.  I.  CALIFORNIA HAS MANAGED ITS DAIRY PROGRAMS TO KEEP
  

11   MARKETING CONDITIONS ORDERLY.
  

12          The Dairy Institute concludes that there are no
  

13   significant disorderly marketing conditions that would warrant
  

14   the promulgation of the California Federal Milk Marketing
  

15   Order.  ("FMMO").  In the letter accompanying the submission of
  

16   their proposal, (Proposal 1) --
  

17      Q.  I think you can dispense with the parens?
  

18      A.  Okay.
  

19      Q.  Per earlier.
  

20      A.  The three cooperatives, Dairy Farmers of America,
  

21   (DFA), Land O'Lakes, Inc's, or (LOL), and California Dairies,
  

22   Inc., or (CDI), argue that the mere existence of differences
  

23   between regulated minimum prices under California State Order
  

24   and those in Federal Milk Marketing Orders (FMMO's) is prima
  

25   facie evidence of disorderly marketing.  In their letter
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 1   justifying the need for an FMMO in California, they offered no
  

 2   description of existing marketing conditions in the state that
  

 3   were disorderly, only the unsubstantiated presumption that
  

 4   different regulated price levels mean that marketing conditions
  

 5   must be disorderly.
  

 6           What is perhaps unusual, is that this proceeding does
  

 7   not involve promulgating a Marketing Order in an area that is
  

 8   presently devoid of milk pricing regulations, but in an area
  

 9   that has a functioning and effective State Milk Marketing
  

10   Order.  Furthermore, it is a State Order with both classified
  

11   pricing and market-wide pooling, two key features of Federal
  

12   Orders that are acknowledged to be the foundation of the policy
  

13   toolkit used by USDA to bring about orderly marking in FMMO's.
  

14   Beyond that, California's State Order is one with a long
  

15   history of promoting orderly marketing and of adapting
  

16   regulation to changing market conditions to insure that orderly
  

17   marketing of milk is maintained.  Indeed, California statutes
  

18   require orderly marketing of milk as a fundamental goal and
  

19   purpose of state milk price regulation
  

20      Q.  If you can stop there for a moment.  With respect to
  

21   that last paragraph, there's been other testimony in this
  

22   hearing about what happened in North and South Carolina that
  

23   led to a promulgation of orders in those areas where there was
  

24   state regulation.  What can you say about what happened in the
  

25   Carolinas?
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 1      A.  Well, I don't have a whole lot of experience in the
  

 2   Carolinas, but my understanding of the situation there was that
  

 3   despite having the state marketing orders, there were, there
  

 4   was a lot of packaged milk and bulk milk entering the area and
  

 5   undermining the integrity of those state programs.
  

 6      Q.  Thank you.  So returning to your statement.
  

 7      A.  Division 21, Part 3, Chapter 2, Section 61802(e) of the
  

 8   California Food and Agricultural Code states:
  

 9          And I quote:
  

10          "It is the policy of this state to promote, foster, and
  

11   encourage the intelligent production and orderly marketing of
  

12   commodities necessary to its citizens, including market milk,
  

13   and to eliminate economic waste, destructive trade practices,
  

14   and improper accounting for market milk purchased from
  

15   producers."
  

16           In Section 61802(h), the importance of orderly
  

17   marketing is emphasized again.  And I quote:
  

18           "...It is further recognized by the Legislature that in
  

19   order to accomplish the purposes of this chapter and to promote
  

20   the public health and welfare, it is essential to establish
  

21   minimum producer prices at fair and reasonable levels so as to
  

22   generate reasonable producer incomes that will promote the
  

23   intelligent production and orderly marketing of market milk in
  

24   the various classes."
  

25   /////
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 1   History of State Efforts to Ensure Orderly Milk Marketing in
  

 2   California
  

 3           California's dairy statutes and regulations that were
  

 4   designed to address orderly marketing, ironically, had their
  

 5   genesis in a failure of Federal regulations to address the
  

 6   marketing problems in the state.  Under the 1933 Agricultural
  

 7   Adjustment Act, marketing agreements were set up in several
  

 8   urban market urban fluid milk markets during -- in the state --
  

 9   should say in the state.  (See end note (i) on page 40 of
  

10   Exhibit 79.)
  

11      Q.  That's one of the little Gremlins.
  

12       JUDGE CLIFTON:  All right.  So I'm just going to say now,
  

13   on Page 3, of Exhibit 79, I would like the record copy to
  

14   change the word in the fourth line down from "during" to "in",
  

15   is that correct; Dr. Schiek?
  

16       DR. SCHIEK:  It is.
  

17       JUDGE CLIFTON:  Thank you.
  

18      DR. SCHIEK:  When the U.S Supreme Court held that these
  

19   original marketing agreements were invalid, California was left
  

20   without any regulatory programs to address the state dairy
  

21   industry's problems at the time.  Before the U.S. Government
  

22   resolved the problems identified by the court with a 1935 Act
  

23   and the 1937 Agricultural Marketing Agreements Act or (AMAA),
  

24   California had begun working on its own solution authorized
  

25   under state governmental authority.  "Producer price regulation
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 1   was contained in the Young Act of 1935.  The legislation
  

 2   designated a third party, the Director of Agriculture, to
  

 3   establish minimum prices to be paid for fluid milk and cream to
  

 4   producers by distributors...A classified pricing system with
  

 5   Class 1 milk for beverage use was the foundation of the minimum
  

 6   price." (See end note (ii) on page 40 of Exhibit 79.
  

 7   BY MR. ENGLISH:
  

 8      Q.  So if you could stop there.  So unlike, say, the
  

 9   Northeast, where after various pieces of litigation you had
  

10   milk moving across the borders from Vermont to New York, or
  

11   vice versa, did California have any distinctions as opposed to
  

12   those kinds of movements that led to Federal Orders being
  

13   introduced very quickly in that area?
  

14      A.  Well, California is a big place, first of all, and it's
  

15   surrounded by a lot of mountains and deserts.  And it is
  

16   somewhat, at least at the time, geographically isolated, and
  

17   there weren't significant quantities of producer milk crossing
  

18   state lines.  So interstate milk marketing did not create any
  

19   significant pressures on the state's industry that would lead
  

20   to disorderly conditions at that time.
  

21          This geographic isolation and the fact that.
  

22   Washington DC is a lot farther away from where dairy farmers
  

23   live in California than Sacramento, I think was a big factor in
  

24   folks wanting to pursue the state-run system as opposed to a
  

25   Federal Order.  And they kind of held to that even after the

3568



TRANSCRIPT OF PROCEEDINGS-VOL. XVIII

 1   option to join a Federal Order came in with the 1937 Act, and
  

 2   basically decided to move forward with the state system.
  

 3      Q.  So returning to your statement.
  

 4      A.  Regulatory programs in other states were established
  

 5   during the mid-1930's, but when Federal Orders became an option
  

 6   after the passage of the AMAA, many of those states abandoned
  

 7   their milk price regulatory programs.  (See end note (iii) on
  

 8   page 40 of Exhibit 79.)  In California, the Young Act did not
  

 9   include provisions for market-wide pooling of milk.  Individual
  

10   handler pools were felt sufficient to address the industry's
  

11   needs and to encourage orderly marketing because the
  

12   utilization of the Grade A milk supply in fluid milk products
  

13   was in excess of 80 percent.
  

14           Numerous adjustments have been made by California State
  

15   Milk Marketing Orders over the years to keep up with changes in
  

16   the marketplace and maintain orderly marketing.  Some of these
  

17   have been instigated by state legislation (with conforming
  

18   regulatory changes following), while others have been purely
  

19   regulatory in nature.  These included several features and
  

20   adjustments that are described in the following pages.
  

21   Wholesale and retail pricing.  To preserve revenue
  

22   opportunities for dairy farmers and for milk industry
  

23   stability, the legislature passed the Desmond Act in 1937.
  

24   After the legislation passed, the Director of Agriculture began
  

25   to establish minimum wholesale and retail (collectively
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 1   referred to as resale) prices.  The establishment of minimum
  

 2   resale prices discouraged retailers from pressuring processors
  

 3   to provide packaged milk at lower prices, driving down margins
  

 4   in the industry in a manner that would reduce the number of
  

 5   buyers of Class 1 milk in the marketplace and limiting
  

 6   competition for dairy farmer's milk.  The Agriculture
  

 7   Department Director set minimum resale prices to as to cover
  

 8   all reasonable costs, including a reasonable return on
  

 9   investment for reasonably efficient distributors of the various
  

10   types, and to protect consumers by not requiring them to pay
  

11   milk prices that were higher than those needed for the
  

12   maintenance of adequate and efficient distribution facilities.
  

13   (See end note (iv) on page 40 of Exhibit 79.)  The Desmond Act
  

14   was repealed in 1978 in the face of court actions and an
  

15   evolving industry where prelim resale prices were no longer
  

16   deemed necessary.
  

17   Unlawful Practices and Prohibition of Sales Below Cost.
  

18           In 1947, the California legislature passed the Dairy
  

19   Products Unfair Practices Act.  After passage of the Act, the
  

20   Director of Agriculture regulated certain practices such as
  

21   sales below cost, offering secret rebates, making loans to
  

22   customers, engaging in false advertising, and offering special
  

23   pricing to select customers.  Also, the new Act addressed the
  

24   issue of the entities that did not market fluid milk, but
  

25   instead, marketed only manufactured dairy products.  These
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 1   firms had an advantage over full line distributors who were
  

 2   subject to the Desmond Act.  Preventing large or well-funded
  

 3   dairy product marketers from using the low cost sales or
  

 4   prohibited marketing practices to drive competitors out of
  

 5   business was an area of concern.  The prevailing view at the
  

 6   time was that such practices could reduce the number of buyers
  

 7   of dairy farmer's milk in the state, reducing competition, and
  

 8   thereby undermining the bargaining power of producers with
  

 9   respect to their interactions with milk buyers.
  

10      Q.  So how did that get implemented by CDFA?
  

11      A.  Well, it led, really to the abandoning of several
  

12   practices, such as putting milk on special sale for a limited
  

13   period, or couponing, either directly, cents off on fluid milk,
  

14   or as part of a cross-promotion like we used to see, buy a box
  

15   of cereal get a coupon for reduced price on milk, so those
  

16   kinds of practices were banned, primarily because it was
  

17   thought that that would lead to a below-cost sale.
  

18      Q.  Returning to your statement, please.
  

19      A.  The Unfair Practices Act was amended in 2000 to allow
  

20   processors to engage in common marketing practices, but the
  

21   prohibition of sales below cost was retained.  Revised
  

22   regulations under the authority of the Dairy Marketing Branch
  

23   that specified how "cost" is determined when evaluating whether
  

24   couponing or other various promotion programs are in compliance
  

25   with the Act were established in 2005.
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 1   Component Pricing and Formula Prices.  With the introduction of
  

 2   California's lowfat milk standard in 1962, component pricing
  

 3   was established for Class 1 milk.  The lowfat milk standard
  

 4   required that milk sold as lowfat or (2 percent) milk, be
  

 5   required to have 10 percent nonfat milk solids, which required
  

 6   fortification.  The basis for establishing how Class 1 prices
  

 7   were paid by handlers was changed to a component basis that
  

 8   required payment for milkfat, or (butterfat), nonfat milk
  

 9   solids (solids not fat or SNF) and fluid carrier which is the
  

10   portion of milk that is neither milk fat nor nonfat milk
  

11   solids.  This change was put in place to recognize that the
  

12   degree of fortification required to meet the new lowfat milk
  

13   standard would vary by processor depending on the average test
  

14   of its incoming milk.
  

15           Fluid milk processors receiving milk with a high
  

16   percentage of SNF would be required to fortify less than would
  

17   processors receiving milk with a low SNF percentage.  This
  

18   difference could lead, in turn, to unequal raw product costs
  

19   for competing handlers in the marketing area.  By adopting a
  

20   three-component Class 1 price system, the California State
  

21   Marketing Order effectively modified its pricing to equalize
  

22   raw product cost.  This equalization was made possible because
  

23   the SNF component was being explicitly priced and now had a
  

24   regulated cost both to processors who obtained SNF as part of
  

25   their producer milk, and to those who purchased it in the form
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 1   of nonfat dry milk (NFDM) or condensed skim.
  

 2      Q.  So what is the concern over unequal raw product cost?
  

 3      A.  Well, the concern was that if processors had different
  

 4   raw product cost based on where they sourced their milk,
  

 5   handlers would have an incentive to gauge, to engage in efforts
  

 6   to try to lower their costs by going after that high-test milk,
  

 7   high SNF value milk.  So that could lead to disorderly, or
  

 8   inefficient you could say, movements of milk where you have
  

 9   sort of high-test milk leapfrogging closer-end milk to the
  

10   fluid plant in order to get that raw product cost advantage.
  

11   And it was also viewed that people were going to want to buy
  

12   certain producer's milk because it had higher test as opposed
  

13   to other producer's milk, and that would create competitive
  

14   pressures on folks that didn't have high-test milk and probably
  

15   lead to a sort of lower prices in the marketplace.
  

16      Q.  In response to that question, you said disorderly
  

17   marketing and then you said or inefficient movements of milk.
  

18   What is your connection between inefficient movements of milk
  

19   and disorderly marketing?
  

20      A.  Well, inefficient movements of milk is one of the
  

21   practices or things that go on in the marketplace that would
  

22   often times be considered disorderly.  That is, it's an
  

23   economic waste because you are spending dollars on
  

24   transportation to move in distant milk, when there's closer
  

25   milk available that would serve the purpose.
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 1      Q.  Returning to your statement, please.
  

 2      A.  Okay.
  

 3          In 1965, classified pricing based on finished product
  

 4   prices for butter and nonfat -- should say nonfat dry milk.
  

 5      Q.  So insert the word "dry" between "nonfat" and "milk"?
  

 6       JUDGE CLIFTON:  All right.  Now I was still writing that
  

 7   last thought, so I know we're on page 6 and I know we're in the
  

 8   first full paragraph.
  

 9       MR. ENGLISH:  We're in the second paragraph, your Honor,
  

10   and it was the first line.
  

11       JUDGE CLIFTON:  First line.
  

12       MR. ENGLISH:  And it's at the end of the line he said
  

13   correctly it should be "nonfat dry milk" at the end of that
  

14   first line, inserting the word "dry".
  

15       JUDGE CLIFTON:  All right.  So I would instruct that
  

16   change.  Ms. Elliott, do you know exactly where we were?
  

17       MS. ELLIOTT:  Yes.
  

18       JUDGE CLIFTON:  Thank you.
  

19   BY MR. ENGLISH:
  

20      Q.  So why don't you start the sentence again and include
  

21   the word dry, Dr. Schiek.
  

22      A.  In 1965, classified pricing based on finished product
  

23   prices for butter and nonfat dry milk began to be used to price
  

24   milk used in manufactured products.  Prior to this time, prices
  

25   for market (Grade A) milk used to make manufactured -- used to
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 1   make manufactured dairy products, had been established based on
  

 2   the price of manufacturing grade (Grade B) milk.  Because of
  

 3   the diminishing quantity of manufacturing Grade A milk being
  

 4   produced in California, the state adapted to the changing
  

 5   marketplace by introducing a formula price based on end product
  

 6   prices, a concept that was eventually fully adopted by the
  

 7   FMMO's in 2000.
  

 8           Formula pricing of Class 1 milk did not begin until
  

 9   1978.  The industry recognized that:  1) inflation was leading
  

10   to the need to adjust Class 1 prices on a frequent basis,
  

11   2) the calling of frequent hearings was inefficient, and
  

12   3) resulting price changes were often "behind the curve"
  

13   because by the time changes resulting from the hearing were
  

14   implemented, market conditions had changed again.  An automatic
  

15   formula that changed the Class 1 price on a bimonthly basis was
  

16   adopted in August 1978 to replace the method of establishing
  

17   fixed price values through hearings.  The new Class 1 formula,
  

18   was a weighted average of three factors:  an index of
  

19   California per hundredweight milk production costs given a 43
  

20   percent weight, a dairy commodity reference price, weighted 42
  

21   percent, and the real average weekly earnings of manufacturing
  

22   workers weighted 15 percent.  This three-factor formula value
  

23   was then compared to a previously established per hundredweight
  

24   Class 1 base value, and the change was apportioned to each of
  

25   the components:  fat, solids not fat, and fluid carrier, on a
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 1   proportional basis (40 percent, 40 percent, and 20 percent)
  

 2   respectively.
  

 3           In 1993, the production cost index and manufacturing
  

 4   wage were dropped from the formula and only the commodity
  

 5   reference price was used to adjust Class 1 component values.
  

 6   In 1999, the method of apportioning formula changes relative to
  

 7   the Class 1 "base value" among the Class 1 components was
  

 8   abandoned.  The Class 1 price going forward was established
  

 9   directly using a commodity reference price that was based on
  

10   the CME prices for cheddar cheese 40-pound blocks and Grade AA
  

11   butter and a milk fat component price formula based on the
  

12   Chicago Mercantile Exchange (CME) Grade AA butter price.  After
  

13   Federal Order Reform in 2000, the California commodity
  

14   reference price was changed to reflect the higher of a butter
  

15   powder value or a cheese value so that the formula would track
  

16   more closely with Class I prices in the FMMO's.
  

17   Gonsalves Milk Pooling Act.  (See end note (vi) on page 40 of
  

18   Exhibit 79.)  The Young Act of 1935 provided for regulated
  

19   minimum prices to be paid by fluid milk handlers to producers
  

20   for the milk they purchased for fluid use.  While the bulk of
  

21   fluid grade milk used in the state was for fluid purposes,
  

22   there was always some milk that was being used for
  

23   manufacturing purposes.  An amendment to the Young Act in 1937
  

24   provided for regulated minimum prices to be applied to fluid
  

25   Grade A milk used for manufacturing purposes.

3576



TRANSCRIPT OF PROCEEDINGS-VOL. XVIII

 1           After World War II, the growth of the state's
  

 2   population, coupled with growth in the supply of fluid grade
  

 3   milk, led to a situation where milk utilization could differ
  

 4   substantially across handlers.  Given the system of fluid milk
  

 5   contracts and individual handler pools -- and insert effective
  

 6   at the time.
  

 7       JUDGE CLIFTON:  Ms. Elliott, this change will be made to
  

 8   the record copies on page 8, first line.  Are you there?
  

 9       MS. ELLIOTT:  Yes.
  

10       JUDGE CLIFTON:  Thank you.
  

11   BY MR. ENGLISH:
  

12      Q.  So why don't you start the sentence again, Dr. Schiek?
  

13      A.  Given the system of fluid milk contracts and individual
  

14   handler pools effective at the time, the blended prices
  

15   received by dairy farmers supplying different handlers could
  

16   likewise vary substantially.  Because of this, contracts to
  

17   supply handlers with high fluid milk (Class 1) utilization were
  

18   especially prized.  This put Class 1 handlers in a strong
  

19   bargaining position with producers and led to practices by some
  

20   handlers, particularly in Southern California, that eroded
  

21   producer revenues.  In addition, more Class 1 processors were
  

22   acquiring milk cows and dairy farming operations, which further
  

23   reduced the Class 1 milk revenues available to be shared among
  

24   producers.  Weakness of producers' cooperatives in this period
  

25   prevented them from bargaining effectively on behalf of their
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 1   dairy farmers with Class 1 processors.
  

 2      Q.  So given those circumstances, one might have thought
  

 3   that that would be a time when California producers would seek
  

 4   a Federal Milk Marketing Order.  What happened or what's your
  

 5   commentary?
  

 6      A.  Yeah, I think that would have been an ideal time to
  

 7   start finally thinking about addressing the problem with
  

 8   individual handler pools.  They might have considered joining a
  

 9   Federal Order.  But keep in mind, we have been operating under
  

10   state regulation for a long period of time, so I think the
  

11   producer leadership at the time really felt like pursuing some
  

12   sort of state solution within California, that mimicked some of
  

13   the features of Federal Milk Marketing Order pools, market-wide
  

14   pools, was the answer.
  

15      Q.  So did they pursue some form of legislative action?
  

16      A.  Yeah, they did.  There were a couple of attempts made
  

17   in the early 1960's to get a Milk Pooling bill going, but those
  

18   ran into opposition in the legislature and weren't successful
  

19   in moving forward.  So a little bit later, in the mid-'60's,
  

20   producer representatives and handlers got together and began to
  

21   work together to design a solution to the marketing situation.
  

22   And they, again, firmly believed that some type of market-wide
  

23   pooling mechanism was the way to go, similar to the one
  

24   employed in Federal Milk Marketing Orders, and they felt that
  

25   held the potential to improve marketing conditions in the
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 1   state.
  

 2      Q.  So returning to your statement.
  

 3      A.  Several compromises were made in order to reach the
  

 4   political accord necessary to pass pooling legislation.  Dairy
  

 5   farmers in Southern California were unwilling to accept
  

 6   market-wide pooling as typically constructed in FMMO's.
  

 7   Southern California farmers had higher share of contracts with
  

 8   high Class 1 usage handlers.  For them, market-wide pooling
  

 9   seemed to be too large a transfer of revenue from South to
  

10   North.  Quota was borne out of this concern as a way for
  

11   Southern California dairy farmers to preserve some of their
  

12   historical Class 1 earnings.  Without their support, quota
  

13   legislation could not have passed.
  

14           Under the quota plan adopted, each producer was
  

15   allocated production base equal to his or her milk marketings
  

16   on an average daily basis during July through December of 1966,
  

17   or the calendar year 1967, and quota allocations to dairy
  

18   farmers were calculated as 110 percent of their historical
  

19   sales to Class 1 uses during this period.  Any milk marketed in
  

20   excess of a producer's -- here insert "quota" and "base" and
  

21   then the word "allocations."
  

22       JUDGE CLIFTON:  All right.  Ms. Elliott, I know you are
  

23   right with it.  We're on page 8, did you catch what Dr. Schiek
  

24   said?
  

25       MS. ELLIOTT:  Yes, just to clarify.  It's going to read, "a
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 1   producer's quota and allocation, I'm sorry, quota and base
  

 2   allocation.
  

 3       DR. SCHIEK:  Correct.
  

 4       JUDGE CLIFTON:  Good.  And would you begin that sentence
  

 5   again, Dr. Schiek?
  

 6       DR. SCHIEK:  Certainly.
  

 7           Any milk marketed in excess of a producer's quota and
  

 8   base allocations was termed overbase milk.  Revenues from
  

 9   Class 1 (fluid milk) mandatory Class 2 (cream and cultured
  

10   products) uses were allocated to producers based on their quota
  

11   holdings.  So quota revenues and the amount of quota producers
  

12   received were explicitly linked to the Class 1 market.
  

13       JUDGE CLIFTON:  If I could interrupt, I don't understand
  

14   the use of mandatory in that sentence.
  

15       DR. SCHIEK:  Mandatory means that they are products of
  

16   mandatory Class 2 use is milk used in products that must be
  

17   made from market grade milk.
  

18       JUDGE CLIFTON:  Oh.
  

19       DR. SCHIEK:  We have, I think Mr. Shippelhoute discussed
  

20   that when he was here.  I believe the only Class 2 product that
  

21   isn't required to be made from market grade milk is eggnog.
  

22       JUDGE CLIFTON:  And is market grade synonymous with
  

23   Grade A?
  

24       DR. SCHIEK:  We use them interchangeably.  We have had some
  

25   discussions about that, that we think that all market milk
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 1   would be Grade A, but not all Grade A milk would necessarily be
  

 2   market milk.
  

 3       JUDGE CLIFTON:  Do you remember where you were before I
  

 4   interrupted you?
  

 5       DR. SCHIEK:  Yes.  Well, I was in the middle of a sentence,
  

 6   revenues from Class 1.
  

 7   BY MR. ENGLISH:
  

 8      Q.  So why don't you start with the sentence again.
  

 9      A.  Okay.  Revenues from Class 1 fluid milk and mandatory
  

10   Class 2 -- let me start again.
  

11          Revenues from Class 1 (fluid milk) and mandatory
  

12   Class 2 (cream and cultured products) uses were allocated to
  

13   producers based on their quota holdings, so quota revenues and
  

14   the amount of quota producers received were explicitly linked
  

15   to the Class 1 market.  This system was approved by producers
  

16   in a referendum held on September 10, 1968, and the plan became
  

17   effective in July, 1969.  Base and overbase received lower
  

18   class allocations.  As the state's Class 1 sales grew, it was
  

19   anticipated that new quota allocations would be given to
  

20   producers with lower quota holdings, up to the point where
  

21   quota was equal to 95 percent of each producer's base
  

22   marketings or production base.
  

23       JUDGE CLIFTON:  Should we add that?
  

24       DR. SCHIEK:  I think so.
  

25       JUDGE CLIFTON:  All right.  Let us add that on page 9, at
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 1   the top, the last line of that first part paragraph, after the
  

 2   word, the phrase, producer's base marketings, we add what?
  

 3       DR. SCHIEK:  Or production base.
  

 4       JUDGE CLIFTON:  Or production base.
  

 5       DR. SCHIEK:  Okay.
  

 6       JUDGE CLIFTON:  Thank you.
  

 7       DR. SCHIEK:  At such point, the producers were said to be
  

 8   equalized.
  

 9   BY MR. ENGLISH:
  

10      Q.  So why don't you stop there for a second.  I just want
  

11   to tie this together with the equalized that was discussed
  

12   earlier.
  

13          Do you have any other commentary or just want to
  

14   describe what that equalized means because we have seen
  

15   exhibits where that phrase is used.
  

16      A.  Yes.  The notion of equalization, and I think we'll
  

17   probably, I'll probably get into this more in my testimony, but
  

18   it was basically to design or to set a target level that, where
  

19   producers would essentially all have similar holdings of quota,
  

20   that 95 percent of production base.  So the idea was that if
  

21   new quota was available, it would be given to low quota holders
  

22   first, or at least with a larger share, and that would allow
  

23   them to kind of catch up to those folks in, say, Southern
  

24   California who initially got higher quota allocations.
  

25      Q.  Okay.  Why don't you continue with your statement on
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 1   page 9.
  

 2      A.  At the time of pooling was instituted in California,
  

 3   the state's population was growing rapidly, as was the fluid
  

 4   milk demand.  The producer leadership who were instrumental in
  

 5   designing this system of pooling, believed that eventually all
  

 6   producers would be equalized and the quota system become
  

 7   unnecessary.  But at the beginning, the prevailing view among
  

 8   industry leaders was that without the quota system, demand
  

 9   growth for fluid milk would outstrip production group.
  

10       JUDGE CLIFTON:  Out what?
  

11       DR. SCHIEK:  Production growth, thank you.
  

12       Consequently, quota was -- I have no idea where the "A"
  

13   went.
  

14       JUDGE CLIFTON:  Okay.  Page 9, the very middle of the page
  

15   we're going to make the W space S, was.
  

16       MR. ENGLISH:  I missed it five times, too.
  

17       JUDGE CLIFTON:  Dr. Schiek, when you are ready to resume,
  

18   if you would read that sentence again beginning with
  

19   consequently.
  

20       DR. SCHIEK:  Consequently, quota was viewed at the time as
  

21   a necessary means of ensuring that there would be adequate
  

22   supplies of fluid grade milk and fluid products for consumers.
  

23   In such an environment, it was expected that new producers
  

24   could be easily accommodated with additional quota.  As it
  

25   turned out, production outstripped fluid milk demand in the
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 1   state, and fluid milk utilization in the market declined
  

 2   sharply over time, exactly the opposite of what had been
  

 3   expected.  So even though the foundational basis and economic
  

 4   rationale of the quota system evaporated, the institution of
  

 5   quota endured.
  

 6           As the pooling programs being discussed in the late
  

 7   1960's, there was also concern about the growing number and
  

 8   volume of fluid milk bottling operations that also had dairy
  

 9   farming operations.  These entities produced a portion, or in
  

10   some cases, the entire amount of the milk they processed.  The
  

11   prospect of market-wide pooling concerned the larger operations
  

12   among these entities, because some of advantages they had under
  

13   the prevailing system of individual handler pools (such as the
  

14   income benefit they gained from their farms' direct Class 1
  

15   sales to their plants) would be relinquished.
  

16           To head off producer-handler opposition to pooling,
  

17   political concessions were made regarding the regulatory
  

18   treatment.  Smaller producer-handlers were exempted entirely
  

19   from pooling and received no quota allocation, while larger
  

20   entities were given the option of foregoing quota draw from the
  

21   pool that they were entitled to as dairy farmers, and instead,
  

22   were allowed to exempt or (deduct) these pounds from their
  

23   processing operations Class 1 obligation to the pool.  So while
  

24   such exemption was contrary to the central notion of pooling,
  

25   that is, the sharing of Class 1 revenues among all dairy
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 1   farmers in the market -- and here I have got a change.  It
  

 2   was -- it was incorporated in the proposed pooling law for
  

 3   political expediency.
  

 4       JUDGE CLIFTON:  "But made part of" sounds great.  Why do
  

 5   you want to make this change?  That's okay, you don't have to
  

 6   explain.  All right.  So tell me again, beginning with "it was"
  

 7   how that should read, and Ms. Elliott and I will capture it at
  

 8   the same time on page 10.
  

 9       DR. SCHIEK:  Strike "made part of the state" and then add
  

10   in its place "incorporated in the proposed."
  

11       JUDGE CLIFTON:  I see now the reason for the change.  All
  

12   right.  We will make that change, striking "made part of the
  

13   state" and inserting instead "incorporated in the proposed" and
  

14   would you read that sentence again, Dr. Schiek?
  

15       DR. SCHIEK:  Okay.
  

16           So while such exemption was contrary to the central
  

17   notion of pooling, that is, the sharing of Class 1 revenues
  

18   among all dairy farmers in the market, it was incorporated in
  

19   the proposed pooling law for political expediency.
  

20           The possibility of market-wide pooling also created
  

21   concerns for Class 1 processors.  In the discussions leading up
  

22   to the drafting of pooling legislation, processors voiced the
  

23   concern that they would not be able to continue drawing milk
  

24   supplies as they had done under the system of individual
  

25   handler pools.  The handler pools created a direct incentive
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 1   for producers to supply the Class 1 market because of the
  

 2   higher price that handlers with high Class 1 usage were able to
  

 3   offer dairy farmers.  Class 1 processors believed that pooling
  

 4   would essentially make producers indifferent as to where they
  

 5   shipped their milk, and as a result, they would have to pay
  

 6   additional premiums above the already higher Class 1 price in
  

 7   order to attract a sufficient milk supply.
  

 8           In order to secure milk bottler support for pooling
  

 9   legislation, or at least to eliminate their opposition, the
  

10   producer leadership promised that enough milk would be
  

11   available to satisfy the Class 1 market.  (See end note (vii)
  

12   on page 40 of Exhibit 79.)  To help ensure that this promise to
  

13   serve the Class 1 market would be kept, the original California
  

14   Milk Pooling Plan established location differentials to provide
  

15   dairy farmers with economic signals that would encourage them
  

16   to ship milk to designated deficit counties.  These location
  

17   differentials were added to, or deducted from, quota payments
  

18   to dairy farmers based on the plant of first receipt.  Later,
  

19   as overbase milk production began to increase and to represent
  

20   a large share of the milk produced in the state, location
  

21   differentials that applied solely to quota milk became less
  

22   effective at making sure milk was available to Class 1 plants.
  

23   Milk Movement Incentives.  In 1979, milk movement requirements,
  

24   also known as "call provisions" were established as part of the
  

25   milk stabilization and marketing plans, also referred to as
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 1   "stab. plans."  Call provisions required that manufacturing
  

 2   plants that participate in the pool, make specified percentage
  

 3   of the quota milk they receive available to plants processing
  

 4   Class 1 products, if requested.  Thus, if producers do not have
  

 5   a direct economic incentive large enough to encourage them to
  

 6   ship milk to Class 1 plants, the call provisions allow for the
  

 7   plants to request the milk and it must be made available.
  

 8   Unfortunately, these are not perfect mechanisms for moving milk
  

 9   to the Class 1 markets.  Manufacturing plants are sometimes
  

10   loathe to give up milk when requested because of the
  

11   inefficiencies they incur in their plants when throughput milk
  

12   volumes are less than planned.  The call provisions do not
  

13   specify a maximum charge on milk surrendered for Class 1 use,
  

14   so the possibility of high "give up" charges exists.  Still,
  

15   they do provide for supplies to be made available for Class 1
  

16   uses, if requested.
  

17           A system of transportation credits was established in
  

18   1981.
  

19   BY MR. ENGLISH:
  

20      Q.  So what do those credits do that were established in
  

21   1981?
  

22      A.  Credits are, transportation credits are monies that
  

23   apply to plant-to-plant movements of milk to provide an
  

24   incentive for shipping that milk to offset the cost of hauling
  

25   milk from a, sort of a plant or supply plant in a surplus
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 1   location to a Class 1 plant in a deficit county.
  

 2      Q.  And what do they apply to?
  

 3      A.  So they apply to those kinds of shipments, shipments to
  

 4   Class 1 plants only, and between designated supply counties and
  

 5   designated deficit counties.
  

 6      Q.  And what products do they apply to?
  

 7      A.  Just Class 1.  It's not any other.  So fluid milk
  

 8   products.
  

 9      Q.  How about cream?
  

10      A.  It would not be cream.
  

11      Q.  Okay.  Continue, please.
  

12      A.  Okay.
  

13          Transportation credits, oh, sorry.  The need for
  

14   transportation credits arose from the consolidation of
  

15   marketing areas in the state and the insufficiency of area
  

16   differentials (difference in Class 1 prices in the various
  

17   marketing areas) to cover the cost of the milk movements.  The
  

18   principle that had been used historically for setting
  

19   transportation credit rates, has been the cost of moving milk,
  

20   less any area differential between the plants.  Usually there
  

21   is some shortfall in the credit rate, and the shortfalls
  

22   typically increased with distance to encourage closer milk to
  

23   move first.  The credits provided a way to encourage
  

24   plant-to-plant movements of milk, but did nothing to encourage
  

25   dairy farmers to move milk to fluid bottling plants.
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 1      Q.  So let me go back to the previous sentence, about the
  

 2   idea of the shortfall and the rate did not typically increase
  

 3   for distance.  Would that be a concept when you are trying to
  

 4   encourage closer milk to move first, of trying to encourage
  

 5   efficient movement of milk?
  

 6      A.  Yeah, that's what the idea is, that by providing more
  

 7   sort of full reimbursement on the closer end milk, that milk
  

 8   will likely, has an economic incentive to move before more
  

 9   distant milk would move to serve those needs.
  

10      Q.  Why don't you continue now, the next paragraph.
  

11      A.  Transportation allowances were instituted in 1983 as a
  

12   replacement for location differentials as a means of
  

13   encouraging milk movement to Class 1 plants in deficit markets.
  

14   The allowances applied to all California Grade A milk moving
  

15   from farms to plants located in qualifying areas that process
  

16   more than 50 percent of the milk they receive into Class 1, 2,
  

17   or 3 uses.  Also, farm milk shipments to cooperative plants
  

18   located in designated deficit areas are eligible for
  

19   transportation allowances if the plant supplies at least 40
  

20   percent of the milk it receives for Class 1 uses.  These
  

21   allowances provide some compensation to producers for the cost
  

22   of hauling from the dairy farm to the deficit area plant.
  

23          The principle for establishing transportation allowance
  

24   rates begins with a difference between the cost of the local
  

25   haul in surplus milk production zones, and the cost of the haul
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 1   from the production location to the deficit area.  For milk
  

 2   located nearer to the deficit area, the allowance rates were
  

 3   set equal, or nearly equal, to the haul cost difference just
  

 4   described.  For more distant milk, the compensation for the
  

 5   haul cost difference is shorted with the goal of encouraging
  

 6   more efficient milk movements.
  

 7      Q.  Just to be clear, I think on page 12, I think you have
  

 8   corrected it, you said "for more distant milk" and the text
  

 9   right now says "for more distance milk."  I think you read it
  

10   the way you intended it, for more distant milk.  I'm sorry, on
  

11   the version you are looking at, it's on page 14.  The paragraph
  

12   you were just reading, for the sentence, for more distant milk,
  

13   the compensation for the haul cost.  Do you see that?
  

14          Are you in the right place?  Let me come help.
  

15      A.  What paragraph.  Distant.
  

16       JUDGE CLIFTON:  All right.  I would like, Ms. Elliott, to
  

17   make that correction on the record copies.  We're on page 12,
  

18   moving up from the bottom, it's the last full paragraph, next
  

19   to the last line, and that line will read "more distant milk,"
  

20   BY MR. ENGLISH:
  

21      Q.  All right.  Why don't you start with the next
  

22   paragraph?
  

23      A.  Okay.
  

24          Both transportation allowances and credits have been
  

25   adjusted many times since they were instituted in the early
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 1   1980's.  The ability to keep these milk movement incentives
  

 2   updated and reflective of current costs and marketing
  

 3   conditions has helped greatly, has been helped greatly by
  

 4   biannual hauling cost surveys conducted by CDFA.  Among other
  

 5   things, they provide information on the hauling costs that are
  

 6   key to setting transportation allowance and credit rates.
  

 7       JUDGE CLIFTON:  If I might ask, Dr. Schiek, does biannual
  

 8   mean twice a year or every other year?
  

 9       DR. SCHIEK:  Every other year.  No, it does mean every
  

10   other year, so that's a good catch, those should say
  

11   semi-annual.
  

12       JUDGE CLIFTON:  Well, that, actually, no, semi-annual means
  

13   twice a year.  Which do you want?
  

14       DR. SCHIEK:  It is twice a year.
  

15       JUDGE CLIFTON:  Oh, it is twice a year?
  

16       DR. SCHIEK:  Uh-huh.
  

17       JUDGE CLIFTON:  See, I think biannual can mean either one,
  

18   you just have to know.  But you think semi-annual will make it
  

19   clear that it's twice a year?
  

20       DR. SCHIEK:  I think it will make it clear that it's twice
  

21   a year.
  

22       JUDGE CLIFTON:  Good.  So on the record copy, page 12,
  

23   third line up, last word, I'm going to ask Ms. Elliott to
  

24   strike biannual and insert instead semi-annual.
  

25       MS. ELLIOTT:  Okay.
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 1       JUDGE CLIFTON:  And if you don't mind, Dr. Schiek, please
  

 2   read the sentence that contains that again.
  

 3       DR. SCHIEK:  The ability to keep these milk movement
  

 4   incentives updated and reflective of current costs and
  

 5   marketing conditions has been helped greatly by semi-annual
  

 6   hauling cost surveys conducted by CDFA.  Among other things,
  

 7   they provide information on the hauling costs that are key to
  

 8   setting the transportation allowance and credit rates.  They
  

 9   also contain information about how much milk is moving to each
  

10   of the various supply area from -- that should be from each of
  

11   the various supply areas -- to each of the deficit areas, so
  

12   changes in supply patterns can be identified and changes made
  

13   to the structure of allowances and credits as needed.
  

14       JUDGE CLIFTON:  Ms. Elliott, with regard to page 13, the
  

15   very top line, I would like you to insert the word "from" after
  

16   the word "moving".  And Dr. Schiek, if you would just read
  

17   again, beginning with the words "contain information about how
  

18   much".
  

19       DR. SCHIEK:  Contain information about how much milk is
  

20   moving from each of the various supply areas to each of the
  

21   deficit areas, so changes in supply patterns can be identified
  

22   and changes made to the structure of allowances and credits as
  

23   needed.
  

24           Historically, the goal of the allowances and credits
  

25   has been to provide only such transportation assistance as is
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 1   needed to get the milk to move.  Originally, the systems' goal
  

 2   and intent was not to equalize hauling rates among producers,
  

 3   but to provide only the assistance necessary to ensure that
  

 4   Class 1 plants had a milk supply available to them at something
  

 5   close to order prices.  Dairy farmers whose best or only market
  

 6   alternative (lowest cost to market) is a fluid milk pant
  

 7   usually did not receive any transportation allowance, because
  

 8   they would ship their milk to a Class 1 plant without the
  

 9   incentive.  In recent years, there have been some exceptions
  

10   made to this principle to address market changes in specific
  

11   regions.  Likewise, milk shipments to fluid milk plants located
  

12   in the San Joaquin Valley were not eligible for allowances or
  

13   credits because they are surrounded by more than sufficient
  

14   milk supplies for their needs, and are not disadvantaged
  

15   relative to local manufacturing plants when it comes to
  

16   attracting milk to their plants.
  

17   Producer's Security Trust Fund.  There was a major bankruptcy
  

18   of the state's largest milk buyer, (Knudsen-Foremost) in the
  

19   mid-1980's.  As a result of the bankruptcy, many producers were
  

20   left unpaid for the milk they had shipped.  In 1987, the
  

21   California Legislature passed a law establishing the Milk
  

22   Producers Security Trust Fund.  This fund was designed to have
  

23   enough money to cover a default of the state's largest
  

24   proprietary milk purchaser.  It was created through assessments
  

25   on Class 1, 2, and 3 processors.  Once the Fund balance reaches

3593



TRANSCRIPT OF PROCEEDINGS-VOL. XVIII

 1   its target level of 110 percent of the value of monthly milk
  

 2   purchases of the state's largest processor, assessments stop.
  

 3   Beneficial interest prohibitions exclude producers from
  

 4   collecting from the Fund.
  

 5   BY MR. ENGLISH:
  

 6      Q.  So what's the implication of that?
  

 7      A.  So if producers have an ownership interest in the
  

 8   entity that defaults, they are not eligible to collect on the
  

 9   Fund.
  

10      Q.  So if the entity is a cooperative?
  

11      A.  So cooperatives are not covered for their member milk
  

12   in the event that they default.
  

13      Q.  What about paying into the Fund?
  

14      A.  Cooperatives aren't required to pay into the Fund
  

15   either on their member milk.  Now, they can, producers can
  

16   collect in the event of a cooperative default if they are
  

17   non-member producers, if they didn't have an ownership in the
  

18   cooperative.  And cooperatives do pay into the fund on their
  

19   non-member milk, if they receive non-member milk.
  

20      Q.  Now, there's been some discussion in this record about
  

21   consolidation in the dairy industry, consolidation in the dairy
  

22   industry in California, were there any implications for the
  

23   Producer Security Trust Fund?
  

24      A.  Yeah, there have been, and there's actually two big
  

25   implications.  One, consolidation resulted in much larger
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 1   purchasers.  I mean, the 1980's, Knudsen-Foremost was thought
  

 2   to be a very big processor.  It would not be that big by
  

 3   today's definition.  So there have been much larger processors
  

 4   through consolidation, much larger companies buying larger
  

 5   volumes of milk.
  

 6          And the other thing that's happened, of course, is with
  

 7   the volatility that we have had in the globalization of market.
  

 8   Milk prices are much higher than they, at times are much higher
  

 9   than they have been historically, and that creates an issue
  

10   because the value of the largest purchaser of milk's monthly
  

11   purchase rises with that value.  So if we go from an average
  

12   price or price of milk that the processor has to pay of $14 a
  

13   hundredweight up to $22 a hundredweight, that makes a
  

14   difference in terms of what the Fund requirement is.
  

15      Q.  Has the California Legislature made any changes to the
  

16   Fund?
  

17      A.  Yeah, in 2006 there were changes made to the funding
  

18   structure in terms of how that targeted amount of coverage is
  

19   attained, and I was going to discuss those in my testimony.
  

20      Q.  Okay.  So continue, then.
  

21      A.  Okay.  Because the state --
  

22       JUDGE CLIFTON:  Let me ask if this is a good stopping
  

23   point.
  

24       MR. ENGLISH:  It is for me, your Honor.  I believe it for
  

25   the witness as well.
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 1       JUDGE CLIFTON:  Okay.  Good.  So were you about to read,
  

 2   Dr. Schiek, the first line on page 14?
  

 3       MR. ENGLISH:  Page 14 of your version, yes, your Honor.
  

 4       DR. SCHIEK:  Yes, I was.
  

 5       JUDGE CLIFTON:  Okay.  Let us stop there.  Mr. English, do
  

 6   you want about 10 minutes or about 15?
  

 7       MR. ENGLISH:  The witness?
  

 8       DR. SCHIEK:  10 would be fine.
  

 9       JUDGE CLIFTON:  Okay.  Good.  So it is 2:48.  Please be
  

10   ready to go at 3:00.
  

11       (Whereupon, a break was taken.)
  

12       JUDGE CLIFTON:  We're back on record at 3:03.  We're in
  

13   Exhibit 79, at the top of page 14.  Mr. English.
  

14   BY MR. ENGLISH:
  

15      Q.  Dr. Schiek, please continue.
  

16      A.  Because the state's largest proprietary milk purchasers
  

17   were now cheese companies rather than fluid milk bottling
  

18   companies, it seemed inequitable to continue requiring handlers
  

19   of Class 1, 2, and 3 products to be the only ones contributing
  

20   to the Fund balance.  By the mid-2000's, the monthly purchases
  

21   of several of the state's largest proprietary milk processing
  

22   companies exceeded the Fund balance by millions of dollars.
  

23   Two changes were then made to the funding.  Rather than
  

24   continuing to assess processors in order to bring the Fund up
  

25   to its target level, following legislation passed in 2006, the
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 1   largest companies were able to post financial instruments to
  

 2   cover the gap between the Trust Fund balance and 110 percent of
  

 3   the value of their monthly, average monthly milk purchases.
  

 4   (See end note (viii) on page 40 of Exhibit 79.)  If, however,
  

 5   the Fund is depleted and assessments are needed to rebuild it
  

 6   to its target level -- and then strike "at the time the new
  

 7   funding mechanisms were implemented."
  

 8       JUDGE CLIFTON:  Let us do that now.  We are on page 14 in
  

 9   the middle, so just after the words "target level" we will
  

10   strike "at the time the new funding mechanisms were
  

11   implemented," is that correct, Dr. Schiek?
  

12       DR. SCHIEK:  That's correct.
  

13       JUDGE CLIFTON:  All right.  So that change will be made on
  

14   the record copies.
  

15       DR. SCHIEK:  Okay.  I'll start with that sentence again, if
  

16   that's okay.
  

17           If, however, the Fund is depleted and assessments are
  

18   needed to rebuild it to its target level, assessments would be
  

19   required on proprietary handlers of Classes 1, 2, 3, 4a, and
  

20   4b.  This was another example of an instance where California
  

21   had successfully managed to update its dairy regulatory system
  

22   to adapt to changes in the structure of the marketplace.
  

23   Class 4a and Class 4b pricing.  In 1980, the Class 1
  

24   utilization in California fell below 50 percent for the first
  

25   time.  (See end note (ix) on page 40 of Exhibit 79.  The 1980's
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 1   were a period of tremendous growth in he dairy product
  

 2   manufacturing if California, particularly for butter/powder and
  

 3   cheese.  Prior to 1982, storable manufactured products such as
  

 4   butter, milk powders, and cheese were all grouped together as
  

 5   Class 4.  As I have already noted, beginning in 1965, Class 4
  

 6   prices were calculated based on the market prices for butter
  

 7   and nonfat dry milk.  In 1982, the Class 4 price was split into
  

 8   Class 4a (butter and milk powders) and Class 4b (cheeses other
  

 9   than cottage cheese), but both of these class prices continued
  

10   to be calculated from butter and nonfat dry milk prices.
  

11   Implied milk use values for Class 4a and Class 4b tracked
  

12   closely in the early 1980's, because dairy commodity prices
  

13   were often at CCC intervention levels.  So at the time, cheese
  

14   makers in California were able to tolerate their milk cost
  

15   being based on the price of products they did not make.  The
  

16   cheese industry continued to grow, and in 1986, cheese
  

17   production exceeded butter and nonfat dry milk production on an
  

18   annual basis for the first time.
  

19           However, by the late 1980's, the implied value of milk
  

20   based on nonfat dry milk and butter prices, began to rise
  

21   significantly, while the cheese use milk value did not keep
  

22   pace.  The result was that cheese makers in the state who were
  

23   buying their milk priced off a butter-powder market, were not
  

24   able to profitability market their product.  The butter/NFDM
  

25   based milk price was simply too high.  So in 1989, a new Class
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 1   4b formula was established based on prices for cheese and
  

 2   Grade B butter (to represent the value of whey cream).  No
  

 3   value for the skim portion of the whey was incorporated into
  

 4   the Class 4b formula at its inception.  However, by adding a
  

 5   new class formula that addressed the problem cheese makers were
  

 6   experiencing, CDFA was making it possible that market outlets
  

 7   for California dairy farmers' growing milk supplies would be
  

 8   available.
  

 9   BY MR. ENGLISH:
  

10      Q.  So let me stop you there.  As I was reading that in the
  

11   last several days, I was struck by the parallelism, but the
  

12   mirror image, with respect to Class IIIa which, would you agree
  

13   that in the Federal Orders that what had happened was you had
  

14   the M-W price, which was based largely on cheese production --
  

15      A.  It was.
  

16      Q.  -- and Class IIIa came about because nonfat dry milk
  

17   production entities in the Federal Order system, actually after
  

18   1989, couldn't make that formula work for them; is that
  

19   correct?
  

20      A.  That's my understanding, yes.
  

21      Q.  All right.  Thanks. You may continue.
  

22      A.  Quota Reform.  By the early 1990's, the quota program
  

23   was experiencing pressure as a result of the rapid growth in
  

24   milk production and the growing number of dairy farmers whose
  

25   income was derived largely, or even entirely, from the overbase
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 1   price.  These were producers who owned little (as a share of
  

 2   their total production) or no quota.  Before 1994, quota
  

 3   revenues were derived from Class 1, 2, and 3 prices.  Overbase
  

 4   prices were derived from Class 4a and 4b prices.  As a result,
  

 5   the difference between quota and overbase prices could vary
  

 6   widely by month.  As the amount of overbase production grew,
  

 7   producers with little or no quota were dissatisfied with the
  

 8   fact that they had no access to the higher Class 1 revenues in
  

 9   the market.  Quota holders, on the other hand, were happy with
  

10   the status quo.  After considerable industry discussion, a
  

11   quota reform bill was passed in 1993 and became effective in
  

12   1994.  The new bill established the quota price at 19 and a
  

13   half cents per pound of quota SNF above the overbase SNF price,
  

14   an amount equal to $1.70 per hundredweight for milk at
  

15   standardized test(3.5 percent milk fat and 8.7 percent solids
  

16   not fat.)
  

17       JUDGE CLIFTON:  Now, I want to make clear that when you
  

18   said an amount equal to, what you were referring to is a dollar
  

19   amount.  So could you take that sentence from the top line of
  

20   page 16, begin with the phrase "an amount equal to" and read
  

21   the rest?
  

22       DR. SCHIEK:  So an amount equal to the $1.70 per
  

23   hundredweight for milk at standardized test (3.5 percent milk
  

24   fat, 8.7 percent solids not fat.)  In establishing the quota
  

25   premium level at $1.70 per hundredweight, the historic value of
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 1   quota in comparison to overbase was explicitly considered.
  

 2   Consequently, the notion that quota derives its value from the
  

 3   Class 1 and other higher-valued uses, remains an important
  

 4   concept.  The fact that the "call provisions" mentioned earlier
  

 5   require dairy product manufactures to make quota milk available
  

 6   for Class 1 usage, is another such linkage.  As was noted
  

 7   earlier, an additional change made at the time of quota reform
  

 8   was to abandon the historic three-factor formula that used a
  

 9   weighted average of the commodity reference price, cost of
  

10   production index, and manufacturing wage index, and replaced it
  

11   with a formula that would make changes to the Class 1 base
  

12   values using only the dairy commodity reference price factor.
  

13   Class 1 Price Adjustments.  Class 1 price adjustments have been
  

14   a frequent subject of California milk --
  

15       JUDGE CLIFTON:  I need to stop you.  Page 16 in the middle,
  

16   where you are now, in the heading, is that Class 1 an Arabic 1?
  

17       DR. SCHIEK:  That should be an Arabic 1.
  

18       JUDGE CLIFTON:  Okay.  It looks like a Roman numeral.
  

19   These are hard to see.  But I'm just going to ask Ms. Elliott
  

20   to make it clear in the heading, the middle of page 16, that
  

21   that's an Arabic 1, Class 1, so I would strike what's there and
  

22   just do the best you can to write an Arabic 1.
  

23       MR. ENGLISH:  Like we said, the presumption was an Arabic
  

24   1, but it looks like the presumption is overcome.  Your
  

25   correction is appreciated.
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 1       JUDGE CLIFTON:  Thank you.
  

 2       DR. SCHIEK:  They look a lot alike, the distinction is hard
  

 3   to see sometimes.
  

 4       JUDGE CLIFTON:  Exactly.  So if you would begin again with
  

 5   the heading, Dr. Schiek.
  

 6       DR. SCHIEK:  Class 1 price adjustments.  Class 1 price
  

 7   adjustments have been a frequent subject of California milk
  

 8   pricing hearings.  Before a Class 1 formula was adopted,
  

 9   Class 1 prices were set at a particular level by the Secretary
  

10   through a hearing decision, and the only way the price could be
  

11   changed was through another hearing.  After adoption of the
  

12   pricing formula in the late 1970's, Class 1 prices adjusted
  

13   automatically, but the three-factor formula resulted in price
  

14   levels that were noticeably lower than Class I prices in
  

15   FMMO's.  Initially, the combination of low California milk
  

16   production costs, relatively high Class 1 utilization, and
  

17   sparse production in surrounding states, meant that this large
  

18   price disparity did not have any adverse consequences and was
  

19   appropriate for the state's industry.  Supplies were adequate
  

20   to meet Class 1 and mandatory Class 2 needs, plus a reserve.
  

21   Milk moving between California and surrounding states was a
  

22   small portion of the total Class 1 use, and such shipments were
  

23   fairly consistent and based on established business
  

24   relationships
  

25   BY MR. ENGLISH:

3602



TRANSCRIPT OF PROCEEDINGS-VOL. XVIII

 1      Q.  Now, you earlier testified though, that as time went
  

 2   on, the plan of quota didn't quite work out because production
  

 3   went up and Class 1 use did not follow.  So what happened at
  

 4   that point?
  

 5      A.  The main issue, and probably the divining feature of
  

 6   the California dairy industry over the last 30 or 40 years has
  

 7   been one of a pretty dramatic growth trend.  And supplies,
  

 8   actually in beginning in the 1980's and '90's the growth rate
  

 9   accelerated.  We were growing at over 4 percent per year milk
  

10   production, that's compounding every year.  There was just a
  

11   lot of supplies entering the market.  Producer incomes, because
  

12   they had been used to higher Class 1 utilizations, producer
  

13   incomes were under pressure from the fact that more milk was
  

14   going into manufacturing uses and more producers were receiving
  

15   a larger percentage of their price as an overbase price,
  

16   opposed to quota price.
  

17      Q.  So effectively the percentage of Class 1 was actually
  

18   declining?
  

19      A.  The percentage of Class 1 was declining because milk
  

20   production was growing faster than Class 1 sales.
  

21      Q.  And that added to the income pressure for dairy
  

22   farmers?
  

23      A.  It did, and kind of resulted in a sort of blending down
  

24   of the price so that it began, you know, the weighted price
  

25   between a producer's quota price that they received, more and
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 1   more there was production received an overbase price that was
  

 2   lowered, that lowered their weighted average price, sort of
  

 3   individual blend, if you want to think about it that way.
  

 4      Q.  How about the margin price?
  

 5      A.  Their marginal price was at the overbase price.
  

 6      Q.  So it was going down, too?
  

 7      A.  It was going down because -- I don't know that it was
  

 8   going down.  The marginal price was at the overbase price.  ]
  

 9   Whether it was going down or not was really more dependent on
  

10   what the national level price was.
  

11      Q.  But more and more of it was in the marginal price?
  

12      A.  More and more of it was in the marginal price, that's
  

13   correct.
  

14      Q.  All right.  Continue then on the top of page 17.
  

15      A.  Producers began to look to Class 1 price increases as a
  

16   way to increase their revenues.  Initial adjustments took the
  

17   form of changes to the base values of milk components in the
  

18   Class 1 formulas.  As Class 1 prices increased, alignment
  

19   issues with surrounding markets took on increased economic
  

20   significance because of growing milk production in surrounding
  

21   states.  California dairy farmers who were dissatisfied with
  

22   California Class 1 prices -- who were dissatisfied that
  

23   California Class 1 prices were lower than those in nearby
  

24   states, were successful in amending the California Food and
  

25   Agricultural Code (Section 62062.1):
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 1          And I quote the section:
  

 2   "Any designation of a Class 1 price by any method or formula
  

 3   that is used to develop Class 1 prices paid to producers in the
  

 4   various marketing areas, shall provide on a calendar year
  

 5   basis, a statewide weighted average minimum price level for a
  

 6   hundredweight of milk testing 3.5 fat and 8.7 solids not fat,
  

 7   that is in reasonable relationship with minimum Class 1 milk
  

 8   prices paid to producers in contiguous states.  If the
  

 9   statewide weighted average Class 1 prices paid to producers are
  

10   not in a reasonable relationship with the Class 1 prices paid
  

11   to producers in contiguous states, the Secretary shall
  

12   immediately hold a hearing to consider adjustments to the
  

13   Class 1 prices."
  

14           Now, my interpretation is that while this provision did
  

15   not, and still does not require that prices be equal to those
  

16   in surrounding states, it did provide impetus for dairy farmer
  

17   efforts to increase Class 1 prices through the hearing process.
  

18   One change made in the mid-1990's resulted in the adoption of a
  

19   Class 1 pricing formula that computed the commodity reference
  

20   price (CRP) as the "higher of" a butter-powder value or a
  

21   cheese-whey cream value, also known as whey fat value.  When
  

22   prices diverged in a manner where butter-powder values were
  

23   higher than those derived from cheese and whey fat, California
  

24   Class 1 prices moved higher than those in contiguous states,
  

25   which were calculated using an FMMO basic formula price (BFP)
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 1   that was linked to a Minnesota-Wisconsin (M-W) price series for
  

 2   Grade B milk.  The M-W series tended to reflect a cheese milk
  

 3   value because cheese making was more dominant in the Upper
  

 4   Midwest than butter-powder manufacturing.
  

 5           When California Class 1 prices rose to levels
  

 6   sufficiently above milk prices in contiguous states, milk
  

 7   movements into California for Class 1 use began to increase.
  

 8   Out-of-state milk supplies began to displace milk supplies in
  

 9   California for Class 1 uses, and milk movements were becoming
  

10   uneconomic as nearby milk was displaced by milk hauled from
  

11   further distances outside the state.  Hearing decisions in the
  

12   mid-1990's resulted in a couple of key changes.  Class 1
  

13   component values were reduced --
  

14       JUDGE CLIFTON:  Read it again.
  

15       DR. SCHIEK:  Excuse me, should be Class 1 component base
  

16   values, not based -- base values.
  

17       JUDGE CLIFTON:  Do we have to strike a D?
  

18       DR. SCHIEK:  Strike a D.
  

19       JUDGE CLIFTON:  Okay.  So on page 18, down from the top six
  

20   lines, that line will read "1 component base values" and we're
  

21   just striking the D, Ms. Elliott.
  

22       MS. ELLIOTT:  Okay.
  

23       JUDGE CLIFTON:  Thank you.
  

24       DR. SCHIEK:  Class 1 component base values were reduced and
  

25   the "higher of" CRP was replaced by one based solely on the
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 1   "cheese-whey fat" value so that prices would track better with
  

 2   prices in FMMO markets.  Also, the Pooling Plan was amended to
  

 3   allow a portion of the revenue from Class 1 sales made by
  

 4   out-of-state producers to be pooled, thereby reducing the
  

 5   attractiveness of the California market to out-of-state
  

 6   producers.  The Pooling Plan amendment was successfully
  

 7   challenged in court.  Despite the state's lack of ability to
  

 8   maintain its Pooling Plan changes, the reduction in Class 1
  

 9   prices resulted in a better relationship to prices in
  

10   surrounding states and was sufficient to discourage continued
  

11   growth in shipments by out-of-state milk suppliers into the
  

12   market.  As a result, the amount of bulk milk entering the
  

13   state returned to more historically normal levels.
  

14   BY MR. ENGLISH:
  

15      Q.  So let me interrupt you there.  When you talk about the
  

16   Pooling Plan was successfully challenged in court, is that what
  

17   is known as the Hillside Dairy case that was had been discussed
  

18   earlier in this proceeding?
  

19      A.  It is.
  

20      Q.  And in your, the last two sentences reflect that your
  

21   view of the amount of bulk milk in the state has returned to
  

22   more historically normal levels, was that reflected on
  

23   Exhibit 61 that the state put in that showed sort of a numbers
  

24   going up into the late '90's early 2000 period, and then coming
  

25   back down?
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 1      A.  It is partially reflected, if that table had gone back,
  

 2   because we're talking about the 1990's here, if that table had
  

 3   gone back into the early '90's it would have been clearer, but
  

 4   yeah, that's what happened.  And that was, I believe, Table
  

 5   CDFA-X, if I'm remembering.
  

 6      Q.  Great.  So continue.
  

 7      A.  In the late summer of 1999, CDFA called a hearing on
  

 8   its own motion to consider changes to the Class I pricing
  

 9   formula.  As a result of this hearing, the frequency of pricing
  

10   changes was changed from bimonthly to monthly.  Also, the last
  

11   ties to the 1970's price formula, the base value concept, was
  

12   eliminated and Class 1 prices were calculated directly using
  

13   the CRP.  At this time, the formula took the basic structure,
  

14   that remains today.
  

15   Continued "Fine Tuning" of Class 1, 2, and 3 Price Formulas.
  

16   Since 2000, there have been several hearings to update the
  

17   Class 1 formula.  The "higher of" CRP was put in place in early
  

18   2000 to account for the fact that the "higher of" concept was
  

19   employed got FMMO Class I formula.  An important change occurs
  

20   in 2006 when a dry whey factor was added to the Class 1 CRP to
  

21   make it track better with FMMO Class 1 -- should say Roman
  

22   Numeral I -- price movements.
  

23       JUDGE CLIFTON:  Good.  Let's make that change.  We're at
  

24   the top of page 19, the second line.  The Arabic 1 will now
  

25   become a Roman numeral I.  Thank you, Ms. Elliott.
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 1       DR. SCHIEK:  In 2008, the Class 1, Class 2 and Class 3
  

 2   prices were reduced to restore their alignment with comparable
  

 3   FMMO prices when the FMMO price levels were reduced to account
  

 4   for increases in the manufacturing allowances used in the
  

 5   Class III and Class IV formulas.  In that hearing, the
  

 6   California dairy cooperatives trade association (The Alliance
  

 7   of Western Milk Producers) had asked for a $1.00 per
  

 8   hundredweight increase in the regulated price for Classes 1, 2,
  

 9   and 3.  The proposed changes would have resulted in regulated
  

10   prices that were higher than those for corresponding milk
  

11   classes in the FMMO's.  During my time at Dairy Institute, I
  

12   have observed that the California cooperatives' reliance on the
  

13   "national dairy pricing grid" has generally been limited to
  

14   those situations where adopting an FMMO regulated price level
  

15   would have resulted in a higher price than under the California
  

16   State Order.  The cooperatives have had little interest in
  

17   advocating for price reductions, except as it pertains to
  

18   prices for classes of products that they produce in their own
  

19   plants.
  

20           At various times, there have an temporary increases in
  

21   the Class 1 and other class prices when dairy farm margins
  

22   tightened due to high feed costs or lower dairy commodity
  

23   prices.  The pattern has been that CDFA has made adjustments
  

24   whenever necessary to deal with changing market conditions and
  

25   changing dairy price policies in the rest of the country so
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 1   that milk marketing in California will remain orderly and so
  

 2   that the prices are set at levels that account for, and are
  

 3   responsive to, market forces originating both inside and
  

 4   outside the state.
  

 5   Updates to Manufacturing Class Formulas.  Hearings were held
  

 6   frequently throughout the 1980's, 1990's, and 2000's to adjust
  

 7   the milk Class 4a and Class 4b milk pricing formulas to
  

 8   changing cost and market conditions.  The dominant
  

 9   characteristic during most of this period was the rapid growing
  

10   milk supply in the state (at an average increase of more than
  

11   four percent per year.)  The need for additional plant capacity
  

12   to accommodate growing milk supply, led cooperatives and
  

13   proprietary processors to seek adjustments to the formulas to
  

14   keep them current the actual costs, product prices, and yields
  

15   so that plants could profitably transform dairy farmers' milk
  

16   into products that could be marketed to consumers who were
  

17   increasingly located a greater distance from the the state.
  

18   BY MR. ENGLISH:
  

19      Q.  So how do these adjustments work and what impacts do
  

20   they have?
  

21      A.  Well, often times, during that period there were lots
  

22   of volatility, say, in energy prices, and also just changing
  

23   structure of the plant base in the state in terms of the size
  

24   of plants, the age of plants, and there were cost surveys
  

25   conducted by CDFA that would determine, I guess, a weighted
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 1   average manufacturing cost for plants in their sample, and
  

 2   these became an area of focus where CDFA would announce the
  

 3   survey, industry would examine the results, and would, maybe
  

 4   one or more parties would petition the Department for a change
  

 5   in the pricing formula.
  

 6      Q.  How often were these surveys completed?
  

 7      A.  In more recent years, they have been done annually.
  

 8   Going back earlier in the period that I'm discussing here, they
  

 9   came out less than annually, not quite biannually, but every 18
  

10   months maybe.
  

11      Q.  Turning to an issue of particular interest in this
  

12   proceeding.  Did those surveys ever involve dry whey?
  

13      A.  Yeah.  For a brief period, in the 2000's, I think
  

14   beginning with, it was 2004, I believe, data, but it was
  

15   released by the Department in 2006.  They had for maybe three
  

16   years they published a weighted average manufacturing cost for
  

17   dry whey.
  

18      Q.  And did that continue?
  

19      A.  No, that was discontinued when the number of plants
  

20   fell below the minimum required to continue reporting the
  

21   information.
  

22      Q.  So the number of plants actually manufacturing dry whey
  

23   fell below three?
  

24      A.  Fell below three, fell below two.
  

25      Q.  Why don't you continue with your statement.

3611



TRANSCRIPT OF PROCEEDINGS-VOL. XVIII

 1      A.  Okay.
  

 2          Both industry and CDFA recognize that for end product
  

 3   price formulas to generate milk prices that accurately
  

 4   reflected the value of milk to the plants that were purchasing
  

 5   it, manufacturing costs and yields must reflect current
  

 6   manufacturing conditions in dairy product plants.  Likewise,
  

 7   the commodity price values utilized in the formulas must
  

 8   reflect actual prices received, adjusted for the plant's
  

 9   location.  If these conditions were not met, then the end
  

10   product formulas would cease to have economic validity, and
  

11   would improperly value the milk in the various classes.
  

12   CDFA's Attempts to Properly Incorporate Skim Whey Value in the
  

13   Class 4b Formula.  On January 1, 2000, USDA implemented end
  

14   product price formulas for establishing Class III and Class IV
  

15   prices under the FMMO's.  The formula for Class III computed
  

16   the skim value of milk used to manufacture cheese from an end
  

17   product protein price formula.
  

18       JUDGE CLIFTON:  Start again, please.
  

19       DR. SCHIEK:  The formula for Class III computed the skim
  

20   value of milk used to manufacture cheese from an end product
  

21   price formula for protein based on cheese and butter commodity
  

22   values, and an end product price formula for other solids that
  

23   was based on the value of dry whey.  Because the Federal
  

24   Class III formula now used the value of dry whey explicitly,
  

25   producer groups in California began to request that dry whey be
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 1   included in determining California Class 4b prices as well.
  

 2           The request to add dry whey to the Class 1 formula was
  

 3   heard at a hearing in 2001 and denied, but in 2003, in the
  

 4   midst of a period of low producer -- should say milk prices.
  

 5       JUDGE CLIFTON:  Let's do insert that.  Page 21, second
  

 6   line, we'll insert between "producer" and "prices" the word
  

 7   "milk."  And would you read again from the beginning?
  

 8       DR. SCHIEK:  The request to add dry whey to the Class 1
  

 9   formula was heard at a hearing in 2001 and denied, but in 2003,
  

10   in the midst of a period of low producer milk prices, CDFA
  

11   decided to incorporate dry whey into the Class 4b formula.
  

12   Prior to 2003, the Class 4b formula had calculated the price
  

13   used to make cheese (Class 4b) as the sum of an end product
  

14   formula for cheese and an end product formula for whey fat.
  

15   The whey fat end product formula was based on the price of
  

16   Grade B butter, which was assumed to represent the best use of
  

17   the whey cream from cheese making operations.  In 1998, the
  

18   Grade B butter price was replaced with a Grade AA butter price
  

19   less an adjustment of ten cents per pound, an amount that
  

20   represented the historic price difference between Grade AA and
  

21   Grade B butter prices at the Chicago Mercantile Exchange (CME).
  

22   That change was made when the CME discontinued trading of
  

23   Grade A and Grade B butter.
  

24           The Class 4b formula resulting from the 2003 decision
  

25   (which also incorporated a floor for butter, nonfat dry milk,
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 1   and cheddar cheese block prices at the corresponding Commodity
  

 2   Credit Corporation price support levels) added a dry whey end
  

 3   product price formula to the existing ones for cheese and whey
  

 4   fat.  In the new formula, the dry way manufacturing cost
  

 5   allowance (MCA) in the formula was set at $0.17 cents per pound
  

 6   of whey, and the dry whey yield was set at 5.8 pounds per
  

 7   hundredweight of milk at the formula's assumed vat test.  The
  

 8   whey price series used --
  

 9       JUDGE CLIFTON:  We'll make that change.  We're on page 21,
  

10   working up from the bottom of the page, six lines, the line
  

11   starts with the word "price" and then the next word is "series"
  

12   and the next word will be used.  We'll strike an S and insert a
  

13   D.  Thank you, Ms. Elliott.
  

14       DR. SCHIEK:  The whey price series used was a simple
  

15   average of the weekly Dry Whey West Mostly price as reported by
  

16   the Agricultural Marketing Service (AMS) of the U.S. Department
  

17   of Agriculture (USDA) in the Dairy Market News between the 26th
  

18   of the prior month through the 25th of the current month.
  

19   BY MR. ENGLISH:
  

20      Q.  So just couple of questions while we're there.  What is
  

21   a "mostly" price?  What is your understanding of a "mostly"
  

22   price?
  

23      A.  In dairy, the Dairy Market News publication, prices are
  

24   surveyed and typically, there's a range reported.  And next to
  

25   the sort of regular, I call it maybe the broader range, there's
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 1   what's called a "mostly" range.  And that is to kind of narrow
  

 2   in on where most of the survey priced transactions are priced,
  

 3   as opposed to there maybe some that are, it is just one or a
  

 4   couple of observations that are at the extreme.  So the mostly
  

 5   is more of a central tendency, it's not really an average, per
  

 6   se, but it is a central tendency in the data that occurs when
  

 7   USDA's dairy division staff in Madison, Wisconsin, working at
  

 8   Dairy Market News, surveys the plants for these prices.
  

 9      Q.  Just to be clear, since there's been discussions of
  

10   other surveys, such as the mandatory Dairy Product Price
  

11   survey, how is this survey -- how is this survey conducted,
  

12   very briefly?
  

13      A.  Yeah.  My understanding is from talking with folks
  

14   there, it's a telephone, it's a survey where they contact
  

15   individuals who market these products and they get a range of
  

16   prices based on responses.  I don't believe it is audited as
  

17   the NDPSR data is.  That's my that's my impression.
  

18      Q.  All right.  Why don't you continue with your statement.
  

19      A.  In 2005, CDFA held another hearing to consider changes
  

20   to all manufacturing class formulas, including the Class 4b
  

21   formula.  As a result of the testimony and evidence given, the
  

22   Hearing Panel recommended that the Secretary remove the dry
  

23   whey portion of the Class 4b formula.  The Secretary rejected
  

24   that recommendation and instead, increased the MCA to $0.20
  

25   cents per pound.  In 2006, CDFA held another hearing to
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 1   consider changes to the 4a and Class 4b formulas.  Again, the
  

 2   Hearing Panel recommended that the dry whey portion of the
  

 3   formula be removed, and again, that recommendation was not
  

 4   adopted by the Secretary, but the dry whey MCA was increased to
  

 5   $0.267 cents per pound.  The MCA level was equal -- that MCA
  

 6   level was equal to the weighted average manufacturing cost in
  

 7   2004 of the California plants making dry whey according to what
  

 8   was then a new cost survey conducted by CDFA.  Prior to 2006,
  

 9   CDFA did not have any California based manufacturing costs upon
  

10   which to base a dry whey MCA.
  

11           In 2007, dry whey prices spiked to unprecedented
  

12   levels, topping $0.80 cents per pound on a weekly basis in the
  

13   early summer, and California cheese makers began to experience
  

14   compressed margins and financial losses.  In August of that
  

15   year, a group of eight cheese makers petitioned CDFA for a
  

16   hearing to consider removing the dry whey end product formula
  

17   from the Class 4b milk price formula.  Producer groups opposed
  

18   removing the dry whey factor from the formula.  In its November
  

19   2007 report, the Hearing Panel said the following about trying
  

20   to incorporate a value for skim whey in a cheese milk formula:
  

21           Now I'm quoting from the Hearing Panel report from
  

22   November of 2007:
  

23   "The current whey factor in the Class 4b pricing formula that
  

24   uses a dry whey specific price, MCA, and yield, is non
  

25   sustainable:
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 1   *the current formula is in itself, flawed:
  

 2           - the yield is not representative of what processors
  

 3           testify to as their actual plant yields,
  

 4           - the price is not representative of prices received by
  

 5           California cheese plants for dry forms of whey,
  

 6           - the MCA is based on actual cost for dry whey plants
  

 7           in California, but these costs are high because most
  

 8           large cheese plants with potential economies of scale
  

 9           do not make dry whey.
  

10   *most plants do not process wet-skimmed whey into a dry form of
  

11   whey,
  

12   *those plants making a dry form, do not make dry whey.
  

13   Those plants making a dry form of whey, do not make a standard
  

14   product, or set of products.  Thus, it is not possible to
  

15   develop a new factor using an alternative dry form of whey with
  

16   its own price, manufacturing cost, and yield..."
  

17       JUDGE CLIFTON:  Manufacturing cost?
  

18       DR. SCHIEK:  Manufacturing cost allowance and yield.
  

19           And then I'm skipping a little, and pick up.
  

20   "...some small and medium-volume cheese processors are able to
  

21   sell their wet-skimmed whey to producers as animal feed.  The
  

22   panel believes that there is a value for wet-skimmed whey that
  

23   strikes a balance among those cheese processors making a form
  

24   of dry whey, those processors selling wet-skimmed whey of
  

25   animal feed, and those processors with no market opportunity
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 1   for their wet-skimmed whey.
  

 2   After carefully weighing all the relevant economic factors, the
  

 3   panel believes that ten cents per hundredweight as the fixed
  

 4   whey factor, is an appropriate figure.  Replacing the highly
  

 5   volatile whey factor with a fixed value would provide constant
  

 6   value to producers.  It would limit the negative impact on
  

 7   producers of highly volatile whey prices.  It would help to
  

 8   avoid the negative consequences that impact small -- impacted
  

 9   small and medium-volume cheese processors during 2007."
  

10       JUDGE CLIFTON:  Now, I want you to go back to the paragraph
  

11   above that in your quoted material, and you see the phrase
  

12   second or third line up in that paragraph above where you just
  

13   finished.  And you will see, "among those cheese processors
  

14   making a dry form of whey," if you read that, making, or excuse
  

15   me, "those cheese processors making a form of dry whey" would,
  

16   does that mean the same?
  

17       DR. SCHIEK:  No, I think the way it is written is what it
  

18   is supposed to mean.  A dry form of whey, which could be whey
  

19   protein concentrate, whey protein isolate, dry whey, could be a
  

20   number of products.
  

21       JUDGE CLIFTON:  Ah, all right.  Well, you didn't read it as
  

22   written.
  

23       DR. SCHIEK:  Okay.
  

24       JUDGE CLIFTON:  So -- so the way it is written really is
  

25   the precise meaning?
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 1       DR. SCHIEK:  It is.
  

 2       JUDGE CLIFTON:  All right.  So would you please take that
  

 3   sentence and just read that again, beginning with "the panel."
  

 4       DR. SCHIEK:  "The panel believes there is a value for
  

 5   wet-skimmed whey that strikes a balance among those cheese
  

 6   processors making a dry form of whey, those processors selling
  

 7   wet-skimmed whey as animal feed, and those processors with no
  

 8   market opportunity for their wet-skimmed whey."
  

 9       JUDGE CLIFTON:  Thank you.
  

10       DR. SCHIEK:  Picking up:
  

11           The Hearing Panel reported further -- the Hearing Panel
  

12   report further noted that the proposed change to a fixed whey,
  

13   fixed value whey factor would increase the spread between the
  

14   Class 4b price and the Federal Class III price.
  

15       JUDGE CLIFTON:  Let's go off the record for a moment.
  

16       (Whereupon, a short break was taken.)
  

17       JUDGE CLIFTON:  All right.  We can go back on record at
  

18   3:47.  We're on page 23.
  

19       DR. SCHIEK:  The Hearing Panel report further noted that
  

20   the proposed change to a fixed value whey factor would increase
  

21   the spread between the Class 4b price and the Federal Class III
  

22   price.  Against a backdrop of milk supplies that were straining
  

23   plant capacity in the state, the panel noted the need for Class
  

24   4a and Class 4b prices to be market clearing, and stated:
  

25   "...remember, however, that the California minimum price is a
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 1   market clearing price, while the Federal Order price is not.
  

 2   The fact that cheese processors that operate under the Federal
  

 3   Order may avoid the responsibility of paying the Federal Order
  

 4   minimum price is sufficient reason to justify the increasing
  

 5   spread between Class 4b and Class III prices.
  

 6           In this context, the panel, is using the term
  

 7   "market-clearing price" to mean the price at which supply
  

 8   equals demand.  At that price, the sellers are willing to
  

 9   supply exactly the quantity of goods that the buyers are
  

10   willing to purchase.  In the dairy industry, the market
  

11   clearing price is the price at which processors are willing to
  

12   buy all the milk that producers are willing to sell.  In the
  

13   situation under the California regulated system of classified
  

14   pricing, the minimum 4a/4b prices must be low enough so that
  

15   manufacturing plants are willing to buy all the milk that is
  

16   not used in Classes 1, 2, and 3."
  

17           The CDFA Secretary modified this decision to make the
  

18   fixed whey factor $0.25 cents per hundredweight, rather than
  

19   the $0.10 cent value that the Hearing Panel recommended, but
  

20   the dry whey end product formula was eliminated from the
  

21   calculation of the Class 4b price.  As a result of a subsequent
  

22   hearing decision made effective in September 2011 the fixed
  

23   whey factor evolved into a whey contribution schedule (sliding
  

24   scale) which was amended further in August 2012.  Most
  

25   recently, the whey contribution schedule was adjusted upward
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 1   for one year from August 2015 through July 2016.  A summary of
  

 2   the history of the "dry whey factor" in the Class 4b formula
  

 3   illustrating the major changes made through mid-2013 is
  

 4   contained in Figure 1.
  

 5   BY MR. ENGLISH:
  

 6      Q.  And that is Figure 1 on Exhibit 80, correct?
  

 7      A.  It is.
  

 8      Q.  So we finally get to Exhibit 80, your Honor, which,
  

 9   with a cover, there's a cover page and then there are 31
  

10   figures and tables.  So what Dr. Schiek has just referred to is
  

11   page 1, and it's labeled Figure 1 on the lower left hand
  

12   corner, how you get perspective.  So why don't you tell us what
  

13   this chart is and how you produced it.  Well, first of all, did
  

14   you produce this chart, Dr. Schiek?
  

15      A.  I did.
  

16      Q.  So why don't you tell us a little bit about what this
  

17   chart does and shows?
  

18      A.  The chart tracks the dry whey contribution value in the
  

19   Federal Milk Marketing Order.
  

20      Q.  Is that the dark blue line?
  

21      A.  That's the dark blue line with the dark blue --
  

22      Q.  Solid?
  

23      A.  Solid.
  

24      Q.  Diamonds or --
  

25      A.  Yeah, diamonds.  And then there's a lighter blue line
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 1   that represents the California formula whey contribution to the
  

 2   Class 4b price.  So we have got the Federal whey value formula
  

 3   to the Federal Order Class III price with the darker line, and
  

 4   the lighter line is the California whey value contribution.
  

 5   And then the chart is annotated with the Hearing Panel reports
  

 6   and decisions made at various key moments since the inception
  

 7   of the formula.
  

 8      Q.  All right.  Anything you want to add about that figure
  

 9   at this point?
  

10      A.  I think what was happening in 2007 that led to that
  

11   hearing is somewhat obvious in the chart.  Where, you know, the
  

12   contribution value, both in the Federal Order pricing and in
  

13   California 4(b) pricing, reached levels that were much higher
  

14   than anything that had been historically experienced.  And so I
  

15   think it illustrates where class -- where cheese makers that
  

16   don't have whey processing capabilities saw their margins
  

17   compressed.  And it's -- it was after that hearing at the end
  

18   of 2007 when the fixed whey factor was put in place, and you
  

19   kind of see that where the light blue line flattens out.
  

20          And then in 2011, you see where the price moves higher
  

21   and then it's flat some of the time, but it does go up and down
  

22   a bit, and that's where the whey sliding scale was introduced.
  

23   So initially, when the fixed factor was put in, you can see
  

24   where the, it actually was contributing more than the Federal
  

25   formula for a period of time, because whey prices were, they
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 1   went from very high levels to very low levels.  And that
  

 2   sometimes happens in the dairy market.  But typically when
  

 3   things go really high, they become really low later on.  But
  

 4   eventually recovered.  And it is that difference between the
  

 5   dark blue line and the light blue line that I think pretty much
  

 6   explains why we're here.
  

 7       JUDGE CLIFTON:  Dr. Schiek, what's the difference between
  

 8   what is measured by the Federal Order when it refers to a whey
  

 9   value, and the California system when it refers to a whey
  

10   value, or when you, on this chart, refer to whey value?  Now,
  

11   you have given us the history in California, we know it
  

12   changed, it kept changing.  But as I look at this chart, I need
  

13   to understand how what is being measured may differ.
  

14      DR. SCHIEK:  Okay.  So what's being measured here when we
  

15   say whey value.  We're not talking specifically about the whey
  

16   price.  What we're talking about is the contribution that, for
  

17   any given whey price, that that formula that's operative either
  

18   in the Federal Order or in California, makes to the cheese milk
  

19   price in California that would be 4b, and in Federal Orders
  

20   that would be Class III.  So it is really a whey contribution
  

21   to the milk price of those classes for Class III and Class 4b.
  

22       JUDGE CLIFTON:  So it's extremely valuable because it gets
  

23   right to the value back to the producer?  The value back to the
  

24   handler?
  

25       DR. SCHIEK:  Yes, it gets to the value that the handler,
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 1   the price the handler pays, and the price that enters the pool
  

 2   either in California or under the Federal Orders, and goes into
  

 3   the calculation of producer uniform prices, and quota, and
  

 4   overbase prices here in California.
  

 5   BY MR. ENGLISH:
  

 6      Q.  Anything else on Figure 1 or should we continue with
  

 7   your statement?
  

 8      A.  I think we can continue.
  

 9       JUDGE CLIFTON:  So we're now on page 24?
  

10       MR. ENGLISH:  You are on 24, and Dr. Schiek and I are on
  

11   the bottom of 26.
  

12       JUDGE CLIFTON:  All right.  And we're starting, I believe,
  

13   with "it is ironic"; is that correct?
  

14       MR. ENGLISH:  Yes.
  

15       DR. SCHIEK:  It is ironic that the very issue that dairy
  

16   farmer cooperatives are now attempting to overturn through
  

17   their petition for a California Federal Milk Marketing Order
  

18   was adopted by CDFA to restore orderly marketing in the state
  

19   by changing milk pricing formulas so that milk markets would
  

20   clear by allowing for a regulated price at which cheese plants
  

21   could profitably operate.  It illustrates that what the
  

22   petitioners are primarily concerned with is getting a higher
  

23   regulated price (one that is set above market clearing levels)
  

24   and not ensuring orderly marketing, which has been CDFA's
  

25   stated chief concern since the early days of state milk pricing
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 1   regulation in California.
  

 2           In summary, the foregoing review makes it clear that
  

 3   CDFA has a long -- has a history of being responsive to changes
  

 4   in the marketplace and making needed changes in accordance with
  

 5   legislative directives.  The state is still responsive to the
  

 6   need to maintain orderly marketing and an adequate supply of
  

 7   milk for consumers.  For much of the last several years, CDFA
  

 8   has not made the specific changes producer groups have
  

 9   requested, which have to do with their desire to be paid more
  

10   for their milk rather than solving any particular problem of
  

11   disorderly marketing.  California's dairy farmers' desire for a
  

12   higher price is the fundamental reason why we're gathered at
  

13   that hearing.  More specifically, the state's dairy farmer
  

14   cooperatives want higher regulated prices so the cheese makers
  

15   will be required to pay more for milk and so that more of the
  

16   money currently being paid by a few proprietary cheese
  

17   manufacturers to dairy farmers as premiums to attract the kind
  

18   of milk supply that is valuable to them gets contributed to all
  

19   producers through the pool.
  

20           Unfortunately, in their quest for higher milk prices,
  

21   the question of what is an appropriate market clearing price
  

22   for milk used to make manufactured products, specifically
  

23   cheese, gets ignored in both their proposal and their
  

24   arguments; so does CDFA's history of making hearing decisions
  

25   specifically directed at maintaining orderly marketing in the
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 1   state and setting prices at levels which are market clearing.
  

 2   II.  CURRENT MILK MARKETING CONDITIONS IN CALIFORNIA ARE
  

 3   ORDERLY.
  

 4           USDA has stated that FMMO's objectives are to:  "Assist
  

 5   farmers in developing steady dependable markets by providing
  

 6   prices for their milk which are reasonable in relation to
  

 7   economic conditions" and to "assure consumers that at all times
  

 8   of adequate supplies of pure and wholesome milk at reasonable
  

 9   prices."  (See end note (x) on page 40 of Exhibit 79.)  In its
  

10   publication from 1989 entitled, Questions and Answers on
  

11   Federal Milk Marketing Orders, USDA notes that, "Federal Orders
  

12   are primarily instruments for stabilizing marketing conditions
  

13   for fluid milk."  It accomplishes these objectives by setting
  

14   minimum prices for various classes of milk, establishing
  

15   pooling provisions to provide for uniform prices to producers,
  

16   providing market information to the industry in general and
  

17   dairy farmers specifically, ensuring accurate weights and tests
  

18   for producer milk, and auditing handler records to ensure that
  

19   they have properly accounted to the pool and paid producers.
  

20   Because of the FMMO system's focus on Class 1 milk (fluid
  

21   milk), orderly marketing is primarily concerned with ensuring
  

22   that adequate supplies of fluid Grade A milk are available and
  

23   that milk moves to Class 1 use where it is needed, when it is
  

24   needed, and in an orderly fashion, so as to provide reasonable
  

25   returns to dairy farmers so that consumers have access to
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 1   adequate supplies of milk for fluid use, and that should say,
  

 2   at reasonable prices.
  

 3       JUDGE CLIFTON:  All right.  So we'll make that correction,
  

 4   Ms. Elliott, on page 26, the second line.  We'll add a word
  

 5   that needs to be at the end of that sentence, "prices."
  

 6       MS. ELLIOTT:  Okay.
  

 7       DR. SCHIEK:  Current Differences Between California
  

 8   Class 4a/4b Prices and FMMO Class III/IV Prices are not
  

 9   Disorderly.  It is no secret that regulated price levels under
  

10   California's State Order are different than FMMO price levels
  

11   for corresponding classes.  We freely acknowledge these
  

12   differences, but disagree with the dairy farmer organizations
  

13   over their implications.  While the cooperatives argue that the
  

14   differences in and of themselves amount to disorderly
  

15   marketing, we maintain that the difference exist -- strike the
  

16   word "is".
  

17       JUDGE CLIFTON:  All right.  Let us go to page 26, and we're
  

18   in the first full paragraph, under the heading "current
  

19   differences."  And next to the last sentence of that paragraph
  

20   has the word "is" that we'll just strike.
  

21       DR. SCHIEK:  While the cooperatives argue that the
  

22   differences in and of themselves amount to disorderly
  

23   marketing, we maintain that the differences exist to promote
  

24   and maintain orderly marketing -- gosh, double orderly
  

25   marketing -- in the state.
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 1       JUDGE CLIFTON:  So, Ms. Elliott, same line, we'll just
  

 2   strike one set of the words "orderly marketing."  And go ahead
  

 3   and read that sentence one more time if you would, Dr. Schiek.
  

 4       DR. SCHIEK:  While the cooperatives argue that the
  

 5   differences, in and of themselves, amount to disorderly
  

 6   marketing, we maintain that the differences exist to promote
  

 7   and maintain orderly marketing in the state.
  

 8           Regulated price differences between different regions
  

 9   or different markets are neither a necessary, nor a sufficient
  

10   condition for disorderly marketing.  While price differences
  

11   can be an indicator of the potential for disorderly marketing
  

12   conditions, they are by no means evidence that conditions are
  

13   disorderly.  We have seen no substantive evidence that current
  

14   marketing conditions are disorderly.  However, this issue of
  

15   manufacturing class prices being at levels that were not market
  

16   clearing, has been a concern.
  

17       JUDGE CLIFTON:  So Ms. Elliott, you see where we are, we're
  

18   just striking a D.  Thank you.
  

19       MS. ELLIOTT:  Is it "ED"?
  

20       JUDGE CLIFTON:  Pardon?
  

21       MS. ELLIOTT:  Is it "ED?"
  

22       MR. ENGLISH:  There's an extra ED.
  

23       JUDGE CLIFTON:  Oh, yes, you are right.
  

24       DR. SCHIEK:  And then strike the rest of that sentence.
  

25       JUDGE CLIFTON:  Truly?  Yes?
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 1       DR. SCHIEK:  Yes.
  

 2       JUDGE CLIFTON:  Okay.  Walk us through it, Dr. Schiek.
  

 3       DR. SCHIEK:  The sentence should just read:  "However, this
  

 4   issue of manufacturing class prices being at levels that were
  

 5   not market clearing has been a concern."
  

 6       JUDGE CLIFTON:  All right.  So we'll strike the ED, we put
  

 7   a period, and then truly, we strike all the rest of that?
  

 8       DR. SCHIEK:  Yeah, that was -- that was deleted text that
  

 9   somehow got undeleted.
  

10       MR. ENGLISH:  Like I said, Mr. Beshore's gremlins are
  

11   contagious.
  

12       JUDGE CLIFTON:  All right.  So that paragraph then, will
  

13   end with the word concern, period.
  

14       DR. SCHIEK:  Uh-huh
  

15       JUDGE CLIFTON:  All right.
  

16       DR. SCHIEK:  While it is certainly crucial for regulated
  

17   manufacturing class milk prices to be market clearing under
  

18   FMMO's, the negative consequences that ensue are exacerbated
  

19   under a system of pricing like the one in California where
  

20   virtually all milk is required to be paid minimum prices.
  

21       JUDGE CLIFTON:  All right.  So I saw two changes.  The
  

22   first one I saw, Dr. Schiek, is in the second line of that
  

23   paragraph where at the bottom of page 26 it's a partial
  

24   paragraph, and you said "under a system," so we're striking the
  

25   word "of" and inserting "a"?
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 1       DR. SCHIEK:  Yes, it should say "a".
  

 2       JUDGE CLIFTON:  "Under a system."  And then on the next
  

 3   line we're striking the word "were" and inserting the word
  

 4   "where."  Is that correct?
  

 5       DR. SCHIEK:  Correct.
  

 6       MS. ELLIOTT:  What was the second one?
  

 7       JUDGE CLIFTON:  It is on the next to the last line, after
  

 8   the word California there's a word "were" that should be
  

 9   "where."  And then Dr. Schiek, would you begin from the
  

10   beginning of that sentence, please?
  

11       DR. SCHIEK:  While it is certainly crucial for regulated
  

12   manufacturing class milk prices to be market clearing under
  

13   FMMO's, the negative consequences that ensue are exacerbated
  

14   under a system of pricing like the one in California, where
  

15   virtually all milk is required to be paid at minimum prices.
  

16   There is no safety valve to clear excess milk from the market
  

17   under CSO pricing, and would be none under any system of
  

18   mandatory pooling.  The only way to ensure that regulated
  

19   manufacturing class milk prices will not be at levels that
  

20   create disorderly marketing conditions, is to make really
  

21   certain that the regulated price levels are market clearing in
  

22   the local market.
  

23       MR. ENGLISH:  I think you just inserted the word
  

24   "marketing" between the word "disorderly" and "conditions" in
  

25   that sentence, correct?
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 1       DR. SCHIEK:  Actually, I don't know why I inserted it.
  

 2   Disorderly conditions, so you can put marketing if you want.
  

 3   BY MR. ENGLISH:
  

 4      Q.  Is it acceptable the way it is text?
  

 5      A.  I think it is acceptable the way it is.
  

 6       JUDGE CLIFTON:  Okay.  Before going on, I really want to
  

 7   understand this paragraph.
  

 8           So what's the difference between the way most Federal
  

 9   Milk Marketing Orders would operate to clear some milk that
  

10   would not work in California?
  

11       DR. SCHIEK:  Okay.  So in Federal Orders, milk that is a
  

12   transaction between a pool handler and a nonpool plant, there
  

13   is no application or enforcement by USDA on the nonpool plant
  

14   purchase price, the price that the plant buys the milk from the
  

15   pool handler.  So let's say a pool handler has excess milk and
  

16   they want to clear it from the market.  They are able to keep
  

17   the milk pooled and they will report to the pool at that price,
  

18   but the actual plant that takes the milk and makes a physical
  

19   product out of it, that's an unregulated transaction.  Okay?
  

20           In California, the only way that could possibly happen
  

21   is between a proprietary plant that might have some extra milk,
  

22   and a proprietary manufacturing plant or co-op that's buying
  

23   that milk.  So if say a bottler had excess milk and wanted to
  

24   sell to a co-op or to a proprietary manufacturing plant, they
  

25   could, that transaction could be unregulated in terms of price
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 1   level.  But, let's face it, the bulk of the milk, the
  

 2   California is bulk marketed by cooperatives, and it is illegal,
  

 3   not possible, for any other proprietary plant to pay less than
  

 4   the minimum price for that milk offered to them by a
  

 5   cooperative, because the cooperative is a producer, and they
  

 6   can't pay producers less than the regulated minimum price.
  

 7           So there's just not a same ability to clear markets
  

 8   when, at least to clear them locally in California, when
  

 9   there's too much milk.  When that situation arises, the option
  

10   is to truck the milk out-of-state.  And there's not a lot of
  

11   manufacturing plants in Nevada.  There's one opened recently.
  

12   But, you know, when problems aren't, there isn't too much
  

13   excess milk that that product is flowed to Arizona, for
  

14   example, but we have lots of reports at times of heavy surplus
  

15   that it is ended up in Idaho, in New Mexico, in Texas, and even
  

16   places more distant than that in concentrated forms.
  

17   BY MR. ENGLISH:
  

18      Q.  And is that, in your opinion as an Economist, because
  

19   of the structure of pricing in California?
  

20      A.  It is because of the structure of pricing and pooling.
  

21      Q.  Pricing and pooling.
  

22      A.  In California.  Of course, another option, so what I
  

23   described in the Federal Order is how to clear excess milk
  

24   that's commonly known as a diversion to a nonpool plant.  So
  

25   the milk, in that situation, the milk is still pooled, but the
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 1   ultimate buyer of the milk isn't bound by the regulated price.
  

 2   So they can pay, if the surplus conditions are really heavy,
  

 3   they could pay dollars under the class price, regulated class
  

 4   price, for that milk.  It is whatever the market will bear in
  

 5   that situation.
  

 6           The other potential for clearing excess milk is simply
  

 7   to depool the milk.  And again, whatever the market will bear.
  

 8      Q.  That's in the Federal Order?
  

 9      A.  In the Federal Order, but not in California.  Because
  

10   if you can depool milk, you can operate as a nonpool plant, but
  

11   you are still obligated at the minimum prices.
  

12      Q.  Just to be clear, Dr. Schiek, have you seen this year
  

13   in parts of the Upper Midwest or Mideast and Northeast, reports
  

14   of that exactly happening, milk being sold at multiple dollars
  

15   below class because of the volumes being in excess of what
  

16   people could make and get a profit for?
  

17      A.  I have seen those reports in Dairy Market News, yes.
  

18      Q.  Okay.  Your Honor, could we have a five-minute stretch
  

19   break?
  

20       JUDGE CLIFTON:  It's now 4:13.  We'll take roughly ten
  

21   minutes plus 2, so please be back and ready to go at 4:25.
  

22       (Whereupon, a break was taken.)
  

23       JUDGE CLIFTON:  We're back on record now at 4:26,
  

24   Mr. English.
  

25       MR. ENGLISH:  Yes, your Honor, thank you very much, both
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 1   for those questions and for the break.
  

 2   BY MR. ENGLISH:
  

 3      Q.  I believe for purposes of the version that everyone
  

 4   has, other than Dr. Schiek and myself, we are on page 27 of the
  

 5   first full paragraph that starts "we maintain".  So, Dr.
  

 6   Schiek, if you wish to continue at that point.
  

 7      A.  We maintain that the current FMMO prices for Class III
  

 8   and Class IV are not market clearing for California.  There is
  

 9   evidence that in the recent past, California's Class 4a and 4b
  

10   prices have been set at levels that were not market clearing,
  

11   despite those prices being below corresponding FMMO prices.
  

12   While it has been accurately stated that the market for
  

13   manufactured dairy products such as cheese, nonfat dry milk,
  

14   whey and butter, are national (and increasingly global)
  

15   markets, and that market clearing prices for these products are
  

16   determined by the national balance of supply and demand, the
  

17   statement does not go far enough.  The national market clearing
  

18   price manifests itself as a surface of regional dairy product
  

19   prices that vary by location.  This result is derived from a
  

20   fundamental economic concept of spatial equilibrium that is at
  

21   work in all commodity markets that have positive transfer costs
  

22   across space.
  

23      Q.  You used a phrase like "spatial equilibrium" with a
  

24   bunch of lawyers in the room.  Would you please explain what
  

25   that last sentence means and what spatial equilibrium is.
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 1      A.  Well, market equilibrium, in general, is right, it is
  

 2   where supply and demand equate.  That's known as an equilibrium
  

 3   point.  When we look at a basic economic diagram we have just
  

 4   one supply curve and one demand curve.  But in, you know, in
  

 5   reality what you have is supply curves in different regions,
  

 6   and demand curves in different regions.  And product can move
  

 7   from one location to another.  And eventually, based on
  

 8   differences in supply and demand, costs of moving product,
  

 9   there is an equilibrium point.  And what is often the result of
  

10   that equilibrium, is you have different prices across space.
  

11          And when I talk about positive transfer costs, what I
  

12   mean is, it costs something to move product from one point to
  

13   another.  From one state to another, from one city to another.
  

14   Those are positive transfer costs.  If you assume there were
  

15   no, if product just magically disappeared and reappeared
  

16   somewhere else, then you could have the same price in different
  

17   cities.  And there are occasions in spatial equilibrium, where
  

18   even with positive transfer costs, some cities may have the
  

19   same price because that just may be the equilibrium point for
  

20   those products.  But, in general, there will be variations
  

21   across space.  That's why corn prices are cheaper in Iowa than
  

22   they are in Florida, for example.  And you could look at any
  

23   commodity, you will find that sometimes spatial price
  

24   difference exists.
  

25      Q.  Okay.  Continue.
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 1      A.  Distance to market matters.  It is no secret that there
  

 2   are more people living in the Eastern half of the country than
  

 3   in the Western half.  Therefore, the largest market for
  

 4   finished dairy products, particularly cheese and butter, is
  

 5   locates in the eastern half.  The production of manufactured
  

 6   dairy products has grown in the Western half the country to the
  

 7   point where those products must leave the region in order to
  

 8   find a market.  This disparity between where products are
  

 9   produced and where they are consumed, creates a spatial value
  

10   that is lower in the West and higher in the East.  If regulated
  

11   milk pricing formulas failed to account for differences in
  

12   spatial value of finished products (and to account for current
  

13   yields and current costs of manufacturing dairy products from
  

14   milk) the milk will not be properly valued.
  

15      Q.  I think you skipped -- I am getting there, your Honor,
  

16   but I'm trying to get ahead of you.
  

17          I think you omitted the word "dairy" between "finished"
  

18   and "products" in the line up from the there.
  

19      A.  I did, and it was supposed to be there.
  

20      Q.  Okay.
  

21       JUDGE CLIFTON:  So it wouldn't hurt to read that sentence
  

22   again.
  

23       DR. SCHIEK:  Okay.
  

24           If regulated milk pricing formulas failed to account
  

25   for differences in spatial value of finished dairy products,
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 1   and to account for current yields and current costs of
  

 2   manufacturing dairy products for milk, the milk will not be
  

 3   properly valued.
  

 4   BY MR. ENGLISH:
  

 5      Q.  Now, let's also go back in for a different reason, into
  

 6   that paragraph.  And you reference "the production of
  

 7   manufactured dairy products has grown in the Western half of
  

 8   the country."  Has that growth increased, accelerated, changed,
  

 9   since Federal Order Reform?
  

10      A.  I think that growth was occurring before Federal Order
  

11   Reform, but yeah, it has -- it has accelerated, I believe,
  

12   since Federal Order Reform, because not only has it grown in
  

13   California, but it's grown in places like Idaho, Colorado,
  

14   New Mexico, Texas, Western Texas specifically, so, yeah.  I
  

15   believe it has accelerated.
  

16      Q.  All right.  So continue with the next paragraph that
  

17   starts "in considering"?
  

18      A.  In considering what it means for regulated milk prices
  

19   to be market clearing, we have to look beyond the balance of a
  

20   supply and demand of finished dairy products in the national
  

21   marketplace and focus clearly on what is happening in the
  

22   local, i.e., (state or region) market for milk.  The markets
  

23   for finished products clear nationally, but --
  

24       JUDGE CLIFTON:  Go ahead and start again.
  

25       DR. SCHIEK:  The markets for finished dairy products clear
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 1   nationally, but the market for milk clears locally.  If there
  

 2   is excess cheese in one region of the country, it can be
  

 3   marketed on a Chicago Mercantile Exchange, which serves a
  

 4   national market clearing function, although even in those
  

 5   transactions, the price is adjusted based on location of the
  

 6   seller.  If there is excess milk in a particular region, it
  

 7   cannot be hauled across the country to be sold, or all of its
  

 8   value will be eaten way by the transportation cost associated
  

 9   with shipping it to its destination.  Therefore, in order for
  

10   marketing to be orderly and efficient, milk needs to clear the
  

11   market by finding a plant within reasonable distance from where
  

12   it is produced.  If it cannot, then it will either be dumped or
  

13   hauled long distances at great expense to find a home.
  

14           This was the situation that faced California on
  

15   numerous occasions beginning in 2006, although it is my
  

16   understanding that similar conditions were seen in California
  

17   in the mid-1980's when milk production was growing faster than
  

18   plant capacity in the state.  In Figure 2 and Table 1, I have
  

19   charted an estimate of plant capacity in California against the
  

20   state's milk production.
  

21      Q.  So, again, this is Exhibit 80, and Figure 2 is page 2,
  

22   and Table 1 would be on pages 3, 4, and 5, correct?
  

23      A.  Correct.
  

24      Q.  And so why don't you finish what you are saying.  I'll
  

25   ask you some questions, but go ahead and continue after milk
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 1   production.  So you begin with 2006, 2008 period?
  

 2      A.  In the 2006 to 2008 period, there were as many as 19
  

 3   months when milk production in the state exceeded willing
  

 4   capacity Necessitating movements of milk to out-of-state plants
  

 5   located in states as distant as Idaho, Texas, and New Mexico.
  

 6   From the second half of 2008 until 2012, plant capacity was in
  

 7   excess after a decline in milk output, the opening of new
  

 8   plants, and the expansion of others.  But by early 2012, milk
  

 9   production was outpacing plant capacity again, and one
  

10   cooperative had to take some rather dramatic steps to reduce
  

11   its incoming milk supply.  Milk production exceeded plant
  

12   capacity once again in 2014.
  

13       JUDGE CLIFTON:  Let me stop you and we'll make that
  

14   correction.  Ms. Elliott, we're at the bottom of page 28, the
  

15   last line, we're going to strike the "was" which is the second
  

16   word.
  

17       MS. ELLIOTT:  Okay.
  

18       JUDGE CLIFTON:  And Dr. Schiek, if you would read that
  

19   sentence again.
  

20       DR. SCHIEK:  Sure.
  

21           Milk production exceeded plant capacity once again in
  

22   2014.  Milk production has been lower in 2015, but it remains
  

23   to be seen whether this one-year decline from an all-time high
  

24   in the state's milk output is a trend.  Milk output has
  

25   declined previously in the state, only to reach new record
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 1   production levels in subsequent years.
  

 2   BY MR. ENGLISH:
  

 3      Q.  So let me stop you and let's look at Figure 2 and Table
  

 4   with 1 of Exhibit 80.  Does it make sense to talk about the
  

 5   table first and then the figure or --
  

 6      A.  Yeah, let's talk about the table first, because the
  

 7   table has the numbers behind the figure, and I want to explain
  

 8   a little bit about how I prepared this table so that people
  

 9   understand what I have done.
  

10           First off, there is no publicly available evidence of
  

11   actual plant capacities in the state.  So in trying to estimate
  

12   what willing capacity was, and what I mean by willing capacity,
  

13   is capacity that the owners and operators of plants are willing
  

14   to make available.  It may be possible for a plant to
  

15   physically produce more product and take in more milk by adding
  

16   a third shift, incurring extra costs, but at least this is an
  

17   example, I think, of the willing capacity at given prices.
  

18      Q.  So would a limited on willing plant capacity, by
  

19   example, be Class 1?
  

20      A.  Class 1 would be a good example of that, because, you
  

21   know, we have seen Class 1 sales decline, and I'll obviously
  

22   get into that in a little bit later as well, but it's
  

23   reasonable to expect there's some excess plant capacity in
  

24   Class 1.  But, you know, if you are trying to market milk and
  

25   getting a Class 1 plant to make a product they can't sell is

3640



TRANSCRIPT OF PROCEEDINGS-VOL. XVIII

 1   not likely to be a, they are not likely to be willing to do
  

 2   that, even though they may physically have the room in their
  

 3   plant.
  

 4      Q.  All right.  So that's an example of limitation on
  

 5   willing plant capacity that you considered?
  

 6      A.  Yes.
  

 7      Q.  Okay.  So continue with what you did here and how you
  

 8   did it.
  

 9      A.  So as we talked about how Dairy Market News reports
  

10   certain happenings in the fluid milk market.  In this past year
  

11   they reported milk selling below class in the Midwest, they
  

12   report milk being dumped in Michigan, I think.  They have also
  

13   reported milk moving out of the state in California and milk
  

14   not being marketed on occasion in California or milk being
  

15   dumped.
  

16          So when we -- we had a period where milk production was
  

17   growing rapidly in California prior to 2006, but also new
  

18   plants were being built.  And those new plants were coming
  

19   online in the early part of the 2000's, and there was adequate
  

20   room to grow and adequate capacity.  But by 2006, that growth
  

21   in additional plant capacity had been slowing down and
  

22   basically coming to a halt for couple of years, but milk
  

23   production kept growing.
  

24          So in early 2006, in March and April, first began
  

25   noticing USDA Dairy Market News reporting milk leaving the
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 1   state to find a processing home.  And we had a hearing, I think
  

 2   it was in 2006, in June, on Class 4a and 4b prices, and then
  

 3   CEO of CDI, Richard Cotta, C-O-T-T-A, was testifying and talked
  

 4   about marketing conditions in the state.  So that seemed to be
  

 5   a time, looking at how much average daily production was and
  

 6   the fact that some milk was moving out-of-state at that time, I
  

 7   kind of developed a basic point in early 2006 that the maximum
  

 8   average daily capacity was around 110 million pounds.  Because
  

 9   you will see during the month of March and April, months that I
  

10   believe USDA, looking back, reported milk leaving the state, we
  

11   were just a bit above 110 million pounds on a daily basis.
  

12      Q.  Whereas, in the month of February and May, the average
  

13   daily production was less than the 110 and that wasn't
  

14   reported; is that correct?
  

15      A.  That's correct.  And after that time I was trying to
  

16   keep track of announcements of plant openings, additions,
  

17   capacity, closings, based on press releases, reports in
  

18   newspapers, and those kinds of things.
  

19      Q.  Let me be clear, did you actually start sort of
  

20   creating this back in 2006?
  

21      A.  Yes.
  

22      Q.  So this wasn't created for this particular proceeding?
  

23      A.  No.
  

24      Q.  Okay.  So this was something you were doing as part of
  

25   your job in the Dairy Institute of California, observing the
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 1   economic conditions in the marketplace, correct?
  

 2      A.  Right.
  

 3      Q.  So go on.
  

 4      A.  So -- so again, making adjustments to the effect of
  

 5   plant capacity, you can see that I had it pegged at 110 million
  

 6   pounds in 2006.  And then going forward, you know, I didn't
  

 7   notice, didn't have any reports of plant closures or plant
  

 8   openings.  So, you know, it didn't change.
  

 9          Again, there's no publicly available source of data for
  

10   this, so I'm just trying to track it on my own by looking at
  

11   the market information that's out there.  And then you see the
  

12   first change was an announcement that Golden Cheese Plant,
  

13   Golden Cheese in Southern California in Corona, was going to
  

14   reduce, in September, the amount of milk that was coming into
  

15   the plant, and then later in the year, you can see also they
  

16   closed the plant, now --
  

17       JUDGE CLIFTON:  Now, that was September of what year?
  

18       DR. SCHIEK:  2007.
  

19   BY MR. ENGLISH:
  

20      Q.  Did they -- where did you come up with the 3 million
  

21   pounds?  Was that --
  

22      A.  So here's the, where there may be some difference in
  

23   terms of what folks who operate the plants, they will say,
  

24   "Well, you have got 3 million pounds here and 2 million pounds
  

25   there, and we were only running maybe four million, four and a
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 1   half million, so we didn't really lose five million."  Five
  

 2   million was just the number in the industry that we were
  

 3   originally told, it is sort of the common knowledge of the
  

 4   industry, that the capacity of that plant when it opened was
  

 5   five million pounds.  Now, sometimes announced capacity and
  

 6   actual capacity could be different, so there could be some
  

 7   differences in these numbers, I'll freely admit that.  This is
  

 8   just my best attempt to track plant capacity in the state.
  

 9      Q.  Okay.  So you say what happened was Golden Cheese first
  

10   cut back, then it closed.  You are also showing another entity,
  

11   what, Provision Foods?
  

12      A.  Right.  Provision Foods purchased a plant that Kraft
  

13   Foods had basically sold, they consolidated their operations
  

14   into a different plant, and so there was a plant available,
  

15   this company, Provisions Foods, bought and operated the plant,
  

16   and had the capacity of roughly a million pounds of milk a day.
  

17   They were, initially when they started, they were running an
  

18   old dryer and buying milk from others who had surplus milk to
  

19   sale.
  

20      Q.  So then it looks like the same time Golden Cheese
  

21   closed completely, DFA Hughson nonetheless added plant
  

22   capacity; is that correct?
  

23       JUDGE CLIFTON:  Your voice dropped off.
  

24       MR. ENGLISH:  And the court reporter has mentioned that a
  

25   number of times, and I keep trying not to have it happen.
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 1       JUDGE CLIFTON:  So when you said, Hughson, say again what
  

 2   you said before you said "right?"
  

 3   BY MR. ENGLISH:
  

 4      Q.  Well, what I was trying to get at was that it looks
  

 5   like Golden Cheese closed, if not simultaneously, certainly
  

 6   during the same month that DFA Hughson added volume.  So the
  

 7   net effect was one million pounds, because you lost two million
  

 8   pounds OF Golden Cheese, but picked up one million pounds of
  

 9   DFA Hughson; is that correct?  That's why you dropped only one
  

10   million, from 108 to 107?
  

11      A.  Right.  We are keeping track of net effects here, for
  

12   the most part, so we have, you know, we had Provisions Foods
  

13   adding, we had DFA Hughson adding or expanding, or making
  

14   changes to increase the surplus in their plant, and then we had
  

15   the closure of Golden all around the same time.
  

16      Q.  Okay.
  

17      A.  And then the big change that occurred that year was,
  

18   CDI added their first Visalia plant around that same time.
  

19      Q.  So if you track through the rest the notes on the right
  

20   hand column, that explains your changes in which such changes
  

21   occur, for daily affects of California plant capacity, which is
  

22   the last column of numbers, correct?
  

23      A.  That's correct.  And so that is -- that is one number
  

24   that's on Figure 2.  That's the red, I think in the graph it is
  

25   the red line that has long solid sections where it doesn't
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 1   change, and then it kind of moves in step-wise fashion.
  

 2      Q.  Okay.
  

 3      A.  The blue line, so that's the average daily maximum
  

 4   effective or willing plant capacity.  And then the blue line is
  

 5   the average daily milk production.  And that's computed by
  

 6   using data from USDA's Milk Production Report for California,
  

 7   and dividing by the number of days in the month.  So you can
  

 8   see from the graph, that there were periods in, you know,
  

 9   starting in 2006, at the very beginning couple of months, there
  

10   where the, I guess I should have made the line thinner, but a
  

11   couple of months where the production piqued above that
  

12   ceiling, and then a significant period in 2007, 2008, then a
  

13   long period where capacity was more than sufficient for a
  

14   production, because in the wake of 2009 financial collapse, the
  

15   dairy market prices, commodity prices fell, and milk prices
  

16   fell, and so production in California contracted.  So you can
  

17   see that in the chart as well.  But then, you know, after we
  

18   got through that period, 2009, market prices began recovering.
  

19   You can see production started moving upward.
  

20          And then beginning in 2012, and couple of times in the
  

21   last couple of years it's piqued above that capacity as well.
  

22   So that's -- that's kind of how I put it together.  I would
  

23   like to point out, it's very difficult to track these things,
  

24   and obviously, the base point for establishing this was in
  

25   2006.  That's quite awhile ago now.  But I would sort of drew
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 1   heart from this Exhibit 51, Eric Erba's outlook -- Dr. Eric
  

 2   Erba's outlook, Eric with a "c" -- for 2010, and he estimated
  

 3   California plant processing plant capacity.  And let's see
  

 4   here, I think his number, if I added these bars correctly on,
  

 5   the version I have has no pages on it.  Exhibit 51, it is the
  

 6   section on processing plant capacity, and there's a chart,
  

 7   Figure 5 in that document.
  

 8          By adding those million pounds milk per day numbers
  

 9   together, I came up with 120.2, and that was, I believe, in the
  

10   fall of 2010 when he was doing that.
  

11      Q.  And your number is 120.5?
  

12      A.  And my number is 120.5.  So we're pretty close, doing
  

13   the same work independently I think, although he probably has a
  

14   better knowledge of that because he's more aware of what their
  

15   processing capabilities are, but the numbers were close.
  

16      Q.  All right.  So is that what you want to tell us?
  

17   Actually, let me ask one more question about Figure 2.  There's
  

18   been, you have been here the whole hearing right?
  

19   Congratulations.
  

20      A.  Yes.
  

21      Q.  There's been testimony, there was discussion about
  

22   hearing records at CDFA, there's been other discussion about
  

23   when milk moved out-of-state.  When, for instance, in the time
  

24   period that you are looking at would move above the red in late
  

25   2011, early 2012, or late 2013, early 2014.  Is that consistent
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 1   with when you know that milk was moving out of the state?
  

 2      A.  It's consistent with what I know, yeah.
  

 3      Q.  All right.  So we're back on Exhibit 79, and we're now
  

 4   to a new section called Current Differences Between California
  

 5   Class 2/3 Prices.  You want to pick up there for a few minutes
  

 6   before we're done for the day?
  

 7       JUDGE CLIFTON:  California class, what did you say?
  

 8       MR. ENGLISH:  I said between California class 2/3 prices.
  

 9       JUDGE CLIFTON:  Is that where we are?
  

10       MR. ENGLISH:  Yes, I think that's where we are, your Honor.
  

11   He had just finished the paragraph on plant capacity, it ended
  

12   on page 29.  So we're near the top of page 29.
  

13       DR. SCHIEK:  Yes.
  

14       JUDGE CLIFTON:  All right, good.
  

15       DR. SCHIEK:  New section:
  

16   Current Differences Between the California Class 2/3 Prices and
  

17   FMMO Class II Prices are not Disorderly.
  

18           Class 2 and 3 prices in California have been
  

19   established relative to Class 4a, rather than Class IV or Class
  

20   II, for the purpose of maintaining a reasonable sound economic
  

21   relationship among the classes in California.  If Class 2 and 3
  

22   prices are set too high relative to Class 4a, the result could
  

23   encourage substitution of nonfat dry milk and anhydrous milk
  

24   fat for use in manufacturing these products, instead of using
  

25   fresh cream, skim, condensed, and/or bulk milk.
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 1   BY MR. ENGLISH:
  

 2      Q.  So you deleted an a between "encourage" and
  

 3   "substitution."
  

 4       JUDGE CLIFTON:  So Ms. Elliott, on page 29, the fourth line
  

 5   down from the heading, we're just going to strike "OF", of.
  

 6       MS. ELLIOTT:  Okay.
  

 7       DR. SCHIEK:  To preserve these somewhat higher uses for
  

 8   dairy farmers through pooling, Class 2 and 3 must not be priced
  

 9   so high as, so high as to encourage dairy ingredient
  

10   substitution.  The same logic applies to the relationship
  

11   between Class IV and Class II.  However, it should also be
  

12   noted that because Class II milk received at stand-alone Class
  

13   II plants, or plants with Class II at lower usage, it is not
  

14   required to be pooled, the establishment of different regulated
  

15   prices under the CSO and under the FMMO cannot be considered
  

16   disorderly.  If it were the case that orderly marketing
  

17   requires the same price to be paid for Class II milk regardless
  

18   of location, USDA would require that all Class II plants be
  

19   pooled.  The fact is, they do not.
  

20           While it may be the case that differences in Class II
  

21   and Class 2 and Class 3 pricing leads to some ability for
  

22   multi-state manufacturers to engage in price arbitrage by
  

23   producing more product in states where the regulated price is
  

24   lower, this ability is limited by manufacturing capacity in
  

25   each location.  If California's average price advantage had
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 1   been especially large, we would expect to see California Class
  

 2   2 and 3 manufacturing expanded.  Expanding.  But there is no
  

 3   evidence that this is the case.  In summary, proponents of
  

 4   Proposal 1 have little evidence that differences between FMMO
  

 5   Class II and California Class 2 and 3 prices have led to either
  

 6   disorderly marketing, either by making it more difficult for
  

 7   Class 1 plants to obtain milk, or by encouraging uneconomic
  

 8   milk movements.
  

 9   BY MR. ENGLISH:
  

10      Q.  We have like one section paragraph maybe, and then it
  

11   is longer, so maybe we can get that one paragraph done, your
  

12   Honor, and be done for the day, because the next section is
  

13   longer after that.
  

14          So why don't you read the next section, Current
  

15   Differences Between the California Class 1 prices.
  

16      A.  Yes.
  

17   Current Differences Between California Class 1 Prices and FMMO
  

18   Class I Prices are not Disorderly
  

19           Class 1 prices, likewise, need to be in an appropriate
  

20   relationship to other classes within the market.  California's
  

21   Class 1 prices are somewhat lower than FMMO Class I -- it
  

22   should be prices in.
  

23       JUDGE CLIFTON:  Ms. Elliott, so we're on page 30, and two
  

24   lines down from the heading we're going to insert some words.
  

25   And so after the phrase Class I, how should it read,
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 1   Dr. Schiek?
  

 2       DR. SCHIEK:  Prices in contiguous states.
  

 3       MS. ELLIOTT:  We're just adding prices?
  

 4       DR. SCHIEK:  Prices in.
  

 5       JUDGE CLIFTON:  First insertion is "prices in" before
  

 6   contiguous, and the second insertion is states after --
  

 7       DR. SCHIEK:  States is already there.
  

 8       JUDGE CLIFTON:  States is on the next line.  Thank you.
  

 9   Good.  So Ms. Elliott is way ahead of me, which is great.  All
  

10   right.  So all we have added is prices in.
  

11       DR. SCHIEK:  Correct.
  

12       JUDGE CLIFTON:  And would you read that sentence from the
  

13   beginning, Dr. Schiek?
  

14       DR. SCHIEK:  Yes.  California's Class 1 prices are somewhat
  

15   lower than FMMO Class I prices in contiguous states, but the
  

16   potential for the regulated price differences to lead to
  

17   disorderly marketing (attracting milk in bulk and packaged form
  

18   that is not needed and resulting in inefficient milk movement)
  

19   is addressed by keeping Class 1 prices in California from
  

20   exceeding those in surrounding states, something CDFA has been
  

21   proactive about.  Bulk milk that is not priced under CSO's has
  

22   been entering California and has continued to enter, but those
  

23   volumes are not increasing, but rather declining.  And you can
  

24   look at Table 2.
  

25   BY MR. ENGLISH:
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 1      Q.  And table 2 is just page 6 of Exhibit 80, you basically
  

 2   took Exhibit 61 introduced by CDFA, Table X, and you took the
  

 3   monthly data and added it together to show an annual, correct?
  

 4      A.  Correct.
  

 5      Q.  Just finish the paragraph.
  

 6      A.  Okay.
  

 7       JUDGE CLIFTON:  Before you go onto the next sentence, when
  

 8   you have California state orders being plural in this section,
  

 9   why is that?
  

10       DR. SCHIEK:  Yeah.  Probably should be consistent, because
  

11   we think of it as the California State Order, but really there
  

12   are multiple orders.  There is the, under the authority of the
  

13   Dairy Marketing Section, there's an order for Southern
  

14   California that pertains to minimum pricing, there's an order
  

15   for Northern California that pertains to minimum pricing.
  

16   There's also an order for milk pooling that is in both areas,
  

17   so there's actually three orders, I guess, that we could talk
  

18   about.  I think it, for simplicity, we probably ought to just
  

19   refer to it collectively as the California State Order, but
  

20   technically there's three.
  

21       JUDGE CLIFTON:  All right.  I like that you have it the way
  

22   you do.  If you would begin that sentence again with bulk milk?
  

23       DR. SCHIEK:  Bulk milk that is not priced under the CSO's
  

24   has been entering California and has continued to enter, but
  

25   those volumes are not increasing, but rather declining.
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 1   (Table 2.)  If lower Class 1 prices in California are
  

 2   sufficient to encourage packaged milk to move out-of-state and
  

 3   into FMMO marketing areas where it could undercut Class I sales
  

 4   from processors regulated by those FMMO's --
  

 5       JUDGE CLIFTON:  Ms. Elliott, we'll just make that plural,
  

 6   do you see where he is?
  

 7       MS. ELLIOTT:  Yes.
  

 8       DR. SCHIEK:  Partial regulation exists as a remedy to
  

 9   ensure that California Class 1 plants cannot press an advantage
  

10   created by lower regulated prices.  Consequently, lower Class 1
  

11   prices in California, as they have been applied in recent
  

12   years, have not, and do not, result in disorderly marketing
  

13   conditions.
  

14       JUDGE CLIFTON:  All right.  So we have completed page 30,
  

15   of Exhibit 79.
  

16           And is there anything to be announced before we stop
  

17   for the day?  Yes, Mr. Beshore?
  

18       MR. BESHORE:  Well, I'm just interested in the plan for
  

19   tomorrow, since Dr. Schiek is not completed.  Mr. Metzger is
  

20   here, so I believe, if I understood right, wanted to testify
  

21   tomorrow and I'm just interested in.
  

22       MR. ENGLISH:  Well, I think we're going to put Mr. Metzger
  

23   on first in the morning, and then we'll go back to Dr. Schiek.
  

24       JUDGE CLIFTON:  Do you anticipate, Mr. English, that
  

25   Dr. Schiek will consume the rest of tomorrow?
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 1       MR. ENGLISH:  I have no idea.
  

 2       JUDGE CLIFTON:  If he does not?
  

 3       MR. ENGLISH:  We will have somebody.
  

 4       JUDGE CLIFTON:  Do we know who?
  

 5       MR. ENGLISH:  No, I do not know.
  

 6       MR. BESHORE:  Would that be on the ESL issue or on the
  

 7   orderly marketing?
  

 8       MR. ENGLISH:  There's definitely going to be, at some
  

 9   point, ESL testimony, if it is ready to go by the time
  

10   Dr. Schiek is done, that would be the logical flow.  If not,
  

11   because I'm not going to leave gaps, I will try to have another
  

12   witness on disorderly marketing, at least that's my goal.
  

13       MR. BESHORE:  Not sure, though.
  

14       MR. ENGLISH:  Well, I'm moving pieces.
  

15       JUDGE CLIFTON:  Mr. Vetne?
  

16       MR. VETNE:  My understanding, your Honor, is that
  

17   Calvin Covington will be coming in tomorrow in hopes to testify
  

18   tomorrow or Wednesday, because he's going on a humanitarian
  

19   trip to Lebanon on Friday.
  

20       JUDGE CLIFTON:  Okay.  Good.  All right.  Then, I'm going
  

21   to ask for some help tomorrow morning.  I would like to have a
  

22   table set up for a witness stand just correctly in front of my
  

23   bench, with a microphone.  All right.  Good.  Thank you all.
  

24   And we now go off record at 5:02.
  

25       (Whereupon, the evening recess was taken.)
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 1          TUESDAY, OCTOBER 20,2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on October 20, 2015,
  

 3   it's a Tuesday.  It is approximately 9:00 in the morning.
  

 4   We're in Clovis, California.  My name is Jill Clifton.  I'm the
  

 5   United States Administrative Law Judge whose been assigned to
  

 6   take in the evidence in this milk hearing.  Today is Day 19 of
  

 7   the hearing.
  

 8           I would like to take appearances now of others who will
  

 9   be participating today, beginning with those who are
  

10   representatives of the United States Department of Agriculture,
  

11   as am I.
  

12       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

13   Your honor, I'm here on time this morning -- Assistant to the
  

14   Dairy Administrator, Dairy Programs.
  

15       JUDGE CLIFTON:  Great.  And I do want each person to
  

16   state -- to state what his job is.
  

17       MR. RICHMOND:  Good morning, William Richmond,
  

18   R-I-C-H-M-O-N-D, with USDA, AMS Dairy Programs, and I'm a
  

19   Marketing Specialist.
  

20       MS. MAY:  Good morning, Laurel May, L-A-U-R-E-L, M-A-Y, I'm
  

21   a Marketing Specialist with USDA AMS Dairy Program.
  

22       MS. ELLIOTT:  Hello, I'm Pam Elliott, E-L-L-I-O-T-T, I'm a
  

23   Marketing Specialist with USDA AMS Dairy Program.
  

24       MR. SWENSON:  Good morning, Virgil Swenson, V-I-R-G-I-L,
  

25   S-W-E-N-S-O-N, and I'm the Assistant Market Administrator of
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 1   the Central Order in Kansas City.
  

 2       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y. S-C-H-A-E-F-E-R,
  

 3   I'm an Agricultural Economist for the Upper Midwest Milk
  

 4   Marketing Order Federal Order 30, on detail with AMS Program.
  

 5       MR. HILL:  Good morning, I'm Brian Hill, B-R-I-A-N,
  

 6   H-I-L-L, and I'm an attorney with Marketing Regulatory and Food
  

 7   Safety Programs, Office of General Counsel.
  

 8       MS. BECKER:  Good morning, Lauren Becker, B-E-C-K-E-R and
  

 9   I'm an attorney at the Office of the General Counsel.
  

10       MR. BESHORE:  Good morning, Marvin Beshore, counsel for the
  

11   proponents of Proposal 1, California Dairies, Inc., Dairy
  

12   Farmers of America, Inc., Land O'Lakes, Inc., that's
  

13   M-A-R-V-I-N, B-E-S-H-O-R-E.
  

14       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

15   Megan is M-E-G-A-N, I'm an attorney with the law firm Hanson,
  

16   Bridgett, H-A-N-S-O-N, B-R-I-D-G-E-T-T, I'm also co-counsel for
  

17   proponents of Proposal Number 1.
  

18       JUDGE CLIFTON:  Ms. Oliver Thompson, you were also here
  

19   yesterday, but I didn't take your appearance right at 9:00.  I
  

20   want to note the fact that you were here.
  

21       MS. OLIVER THOMPSON:  I was here, I just arrived late,
  

22   unlike Mr. Carman.
  

23       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D.  I work
  

24   for Land O'Lakes.
  

25       MR. ENGLISH:  Good morning, your Honor, my name is Chip
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 1   English, C-H-I-P, E-N-G-L-I-S-H, I'm a lawyer with the law firm
  

 2   of Davis, Wright, Tremaine, in Washington DC.  I'm here
  

 3   representing the Dairy Institute of California, and this
  

 4   morning recognizing the change in government in Canada,
  

 5   Justin Trudeau.
  

 6       MR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

 7   Economist with the Dairy Institute of California.
  

 8       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

 9   K-A-L-D-O-R, Dairy Institute of California.
  

10       MR. VETNE:  John Vetne, representative for Hilmar Cheese
  

11   Company.
  

12       MR. DeJONG:  James DeJong, D-E-J-O-N-G, I'm the Dairy
  

13   Policy and Economic Analyst for Hilmar Cheese, a dairy-farmer
  

14   owned manufacturer of cheese, whey, and milk powder.
  

15       MR. DRYER:  Greg Dryer, D-R-Y-E-R, Senior Vice President
  

16   Industry in Government Relations for Saputo Cheese USA.
  

17       MR. ZOLIN:  Good morning, Alan Zolin, A-L-A-N, Z-O-L-I-N,
  

18   I'm a Dairy Consultant representing Hilmar Cheese.  I advise on
  

19   dairy policy and dairy supply chain matters.
  

20       MS. TAYLOR:  Good morning, Sue Taylor, T-A-Y-L-O-R, Leprino
  

21   Foods, L-E-P-R-I-N-O.
  

22       MR. COVINGTON:  Good morning, my name is Calvin Covington.
  

23   C-O-V-I-N-G-T-O-N, I'm here representing the Southeast Milk
  

24   Incorporated and Cobblestone Milk Producers Cooperatives.  And
  

25   when I can get worked in the schedule, I'll be presenting a
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 1   brief statement on behalf of those two cooperatives.
  

 2       JUDGE CLIFTON:  Southeast Milk, Inc., is headquartered
  

 3   where?
  

 4       MR. COVINGTON:  In Belleville, Florida; and Cobblestone
  

 5   Milk Producers Cooperative is headquartered in Chatham,
  

 6   Virginia.
  

 7       JUDGE CLIFTON:  And how is the town in Florida spelled?
  

 8       MR. COVINGTON:  B-E-L-L-E-V-I-L-L-E.
  

 9       JUDGE CLIFTON:  And how is the town in Virginia spelled?
  

10       MR. COVINGTON:  C-H-A-T-H-A-M.
  

11       JUDGE CLIFTON:  And, Mr. Covington, if you have a business
  

12   card, would you give one to the court reporter and give one to
  

13   the Laurel May, who is on the front row here?
  

14       MR. COVINGTON:  Yes, ma'am, I will.
  

15       JUDGE CLIFTON:  All right.  Thank you.
  

16       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

17   and I'm the Senior Manager of Dairy Risk Management and
  

18   Economics at the Dean Foods Company.
  

19       MS. HANCOCK:  Nicole Hancock, an attorney with Stole Rives,
  

20   H-A-N-C-O-C-K, Stole Rives is spelled S-T-O-E-L, R-I-V-E-S, and
  

21   I represent the California Producer Handlers Association and
  

22   Ponderosa Dairy.
  

23       MR. LAI:  Good morning.  My name is Victor Lai, spelled
  

24   L-A-I, I'm General Counsel with Producers Dairy Foods, a member
  

25   of the California Producer Handlers Association.
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 1       JUDGE CLIFTON:  Come back to the podium, if you will,
  

 2   please.  So just when I learned to pronounce it "Lee" you are
  

 3   now saying it is "Lai".  What happened?
  

 4       MR. LAE:  I was trying to avoid confusion.  It is casually,
  

 5   personally it is pronounced Victor "Lee" has do with the
  

 6   Chinese pronunciation, in Mandarin it's produced "Lee", in
  

 7   Cantonese it is pronounced "Lie".  But I was deferring to the
  

 8   court reporter, just making it simple.  I see in the transcript
  

 9   it's -- I see in the transcript it is spelled, it's typed out,
  

10   Victor Lai, spelled L-A-I and I thought that was -- I wanted to
  

11   avoid that repetition.
  

12       JUDGE CLIFTON:  No, no, we would like to call you as you
  

13   would like to be called.
  

14       MR. LAE:  I appreciate that, your Honor, I will proceed
  

15   with Victor "Lee" but formally spelled L-A-I.
  

16       JUDGE CLIFTON:  Thank you.  I noticed that a few days you
  

17   came up to the microphone and you didn't say your last name,
  

18   you merely spelled it, and I didn't know what that was about.
  

19   All right.
  

20       MR. LAE:  One of those cultural generational things.  Thank
  

21   you.
  

22       JUDGE CLIFTON:  All right.  Others who are not part of a
  

23   proponent or opponent team but still are participating, if you
  

24   would come forward now.
  

25       MS. REED:  Good morning, Kristine Reed, K-R-I-S-T-I-N-E,
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 1   R-E-E-D, I am with the Miltner law firm, M-I-L-T-N-E-R, and we
  

 2   represent Select Milk Producers.
  

 3       MR. VANDENHEUVEL:  My name is Rob Vandenheuvel,
  

 4   V-A-N-D-E-N-H-E-U-V-E-L, General Manager of Milk Producers
  

 5   Counsel here in California.
  

 6       JUDGE CLIFTON:  Welcome back.  All right.  Is there anyone
  

 7   else who has not yet come forward who anticipates testifying
  

 8   today, other than the witness who is already seated in the
  

 9   witness stand?  All right.  I see no one else at this time.
  

10           I would now like to turn to the witness in the witness
  

11   stand.  Would you please, I just, at this time, want to have
  

12   him introduced as part of the participants and then I'm going
  

13   to have him again, state his name and spell it later.
  

14           So would you please state and spell your name for us?
  

15       MR. METZGER:  Erick Metzger, E-R-I-C-K, M-E-T-Z-G-E-R,
  

16   General Manager of National All-Jersey, Inc.
  

17       JUDGE CLIFTON:  Thank you.  Now, as Mr. English is wise to
  

18   note, we should have preliminary matters and announcements.  I
  

19   would like to begin with any from the USDA representatives.
  

20       MS. MAY:  Laurel May with USDA.  As always, we welcome you
  

21   to the hearing and we're glad that you are here with us and
  

22   hope that you will enjoy your time with us and feel free to
  

23   participate.  We invite anybody who would like to, to witness
  

24   and to testify in this hearing.  And also, anybody who would
  

25   like to ask questions of the witnesses, please just come on up
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 1   to the podium if you would like to ask questions, and the Judge
  

 2   will acknowledge you.
  

 3           We are broadcasting this session of the hearing via a
  

 4   live audio feed that can be accessed at www.ams.usda.gov/live.
  

 5   The court reporter is taking official transcripts of this
  

 6   hearing and they will be available approximately two weeks
  

 7   after the end of each hearing week.  You can see those on our
  

 8   AMS dairy website.
  

 9           We do have some copies of previous exhibits from this
  

10   hearing and they are available on the table in the back of the
  

11   room and we have refreshments that we would invite you to enjoy
  

12   also.
  

13           Yesterday, at the end of the day, Mr. Bill Schiek or
  

14   Dr. Bill Schiek, was testifying.  And this morning, before he
  

15   gets going we're going to hear from Mr. Metzger, and then, with
  

16   your indulgence, we would like to invite Mr. Covington to
  

17   testify next.
  

18       MR. ENGLISH:  Good morning, again, Chip English.  As we
  

19   went off the record yesterday we indicated, of course, that we
  

20   were prepared to have Mr. Metzger start today.  And we were
  

21   aware of the possibility of Mr. Covington, and we are happy to
  

22   accede to allow him to be next, if that's what he wants to do.
  

23   After that, this is now sort of the pre-staging that I promised
  

24   everyday, so I was asked to give a pre-staging if I could.
  

25   When that is complete, if there are dairy farmers, we would
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 1   then return Dr. Schiek to the stand to complete his direct
  

 2   exam, and discuss his exhibit.  At which point, he would then
  

 3   be made available for cross-examination.
  

 4           If that doesn't complete the day, we do have another
  

 5   witness available, Greg Dryer, whose introduced himself for
  

 6   Saputo, would be prepared to go forward if there is time.  I
  

 7   don't think there will be time for yet another witness, and so
  

 8   we don't actually have one necessarily lined up, but we could,
  

 9   if we get to a point where suddenly things are speeding up,
  

10   we'll try to do what we can.  I think realistically with people
  

11   we have in the room, that's what we have today.
  

12           And then just jumping forward tomorrow, we would,
  

13   assuming that we're done with that, and if not, I think we need
  

14   to interrupt, we would have the extended shelf life shrinkage
  

15   discussion lined up for first thing tomorrow morning, and we
  

16   have four witnesses to discuss that issue.  The first witness
  

17   sort of setting the stage, would be Mr. Al Zolin, who has
  

18   introduced himself.  The next witness would be a Mr. Carl
  

19   Herbein, H-E-R-B-E-I-N.  Following Mr. Herbein would be a
  

20   Mr. Chuck Meek, M-E-E-K, and he's an engineer.  So we'll mix up
  

21   experts here a little bit.  And finally, we would have Mr. Mike
  

22   Suever, S-U-E-V-E-R for HP Hood, and that would be the ESL
  

23   issue.  So doing the best I can to give people advance notice
  

24   of what our testimony looks like.
  

25       JUDGE CLIFTON:  Now, you mentioned five witnesses and you
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 1   named four.
  

 2       MR. ENGLISH:  If I said five, I meant four, and I
  

 3   apologize.
  

 4       JUDGE CLIFTON:  Okay.  Very good.  That's very helpful.  I
  

 5   appreciate the specificity.
  

 6       MR. ENGLISH:  I will do my best, without promises that I
  

 7   won't change my mind.  I don't think I will.  This is very much
  

 8   the line we could go in.  And I guess if it gets to the point
  

 9   where Mr. Dryer doesn't get on today, then he would go after
  

10   the ESL.
  

11       JUDGE CLIFTON:  Are there any other announcements or
  

12   preliminary matters?  I would like to repeat the docket number
  

13   as this case is known in the Hearing Clerk's office.  I failed
  

14   to do that yesterday, but I know it is on the face page of
  

15   every transcript.  It is, in brackets, [AO], that merely stands
  

16   for agreements and orders.  The docket number is 15-0071.
  

17   We'll now resume testimony.
  

18           Mr. Metzger, I'll swear you in in a seated position.
  

19           Do you solemnly swear or affirm under penalty of
  

20   perjury that the evidence you will present will be the truth?
  

21       MR. METZGER:  I do.
  

22       JUDGE CLIFTON:  Thank you.  Please, again, state and spell
  

23   your name.
  

24       MR. METZGER:  Eric Metzger.  E-R-I-C-K, M-E-T-Z-G-E-R.  We
  

25   have provided 20 copies of my written statement, along with a
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 1   set of, we provided 20 sets of tables, 1 through 12.  I will
  

 2   say the tables should be accessed, should be in order 1 through
  

 3   12.  For the most part, my testimony refers to them in that
  

 4   order, there are a couple of times where it got to jump around
  

 5   to something else with another table.  I fully appreciate that
  

 6   there are a lot of numbers on these tables, as I reach them in
  

 7   my testimony, I'll try to direct everyone to the numbers on
  

 8   those tables that are most pertinent to this testimony.
  

 9       JUDGE CLIFTON:  Now, shall we give your testimony the next
  

10   number in order?  It would be the first of your exhibits?
  

11       MR. METZGER:  I believe that would be appropriate, yes.
  

12       JUDGE CLIFTON:  All right.  Then, I believe that is 81; is
  

13   that correct, Ms. Elliott?
  

14       MS. ELLIOTT:  That's correct.
  

15       JUDGE CLIFTON:  81 then will be the testimony which starts
  

16   top line Notice of Hearing on a proposal.  And I'm marking that
  

17   then as Exhibit 81.
  

18            (Thereafter, Exhibit 81 was marked
  

19            for identification.)
  

20       JUDGE CLIFTON:  And I'm marking the exhibits as Exhibit 82.
  

21           (Thereafter, Exhibit 82 was marked
  

22            for identification.)
  

23       MR. METZGER:  I would say that electronic copies of both
  

24   the testimony and the tables have been provided to Laurel May
  

25   electronically, and so if anyone wants them forwarded in that
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 1   manner, they can simply contact Laurel and get them.  Thank
  

 2   you.
  

 3       JUDGE CLIFTON:  I appreciate that very much.  Sometimes
  

 4   with these densely-populated tables, it is actually easier to
  

 5   look at it online where you can magnify the resolution,
  

 6   whatever you call that.  All right.  Good.
  

 7           Then you are welcome to proceed in any manner you wish,
  

 8   Mr. Metzger.
  

 9        MR. METZGER:  Thank you.  And before I start with my
  

10   prepared testimony, I do want to express my appreciation to
  

11   everyone involved in this hearing to accommodate my time
  

12   schedule to work me in on rather short notice.  I understand
  

13   some of you have been here five weeks, and may be here five
  

14   weeks longer, whereas I'm parachuting in -- and to borrow a
  

15   phrase from Chip English -- and leaving on short notice, and
  

16   that's noted and appreciated.
  

17           Also, I want to thing the Department as one who has not
  

18   been here for the entire hearing, I want to thank the
  

19   Department for their efforts to make the hearing available via
  

20   audio broadcast through the web.  It's been helpful to me, and
  

21   when I'm in remote locations to be able to tune in from time to
  

22   time and understand what's going on in the hearing in that
  

23   manner.  So it's a definite improvement and something I would
  

24   encourage for future Federal Order hearings as well.
  

25           That being said, I'll start in with my prepared
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 1   testimony.  And I am an orphan, I don't have legal
  

 2   representation, so I'll introduce myself.
  

 3           My name is Erick Metzger and I serve as the General
  

 4   Manager of National All-Jersey, Inc. (NAJ), a position I have
  

 5   held for ten years.  NAJ's business address is 6486 East Main
  

 6   Street, Reynoldsburg, Ohio, 43068.  I was raised on a dairy
  

 7   farm in Indiana, earned a Bachelor of Science degree from
  

 8   Purdue University in 1982 and an MBA from Franklin University
  

 9   in 1999.  I was employed by the American Guernsey Association
  

10   for ten years, including five years as its CEO.  I have been
  

11   with the Jersey organizations for the past 22 years.  I have
  

12   testified and filed comments in conjunction with previous
  

13   Federal Order hearings.
  

14           NAJ is a national membership organization of over 1,000
  

15   milk producers, including nearly 100 members in California, and
  

16   other people interested in supporting equitable milk pricing.
  

17   Approximately 20 percent of NAJ members own dairy cattle other
  

18   than Jerseys.  NAJ's milk marketing policy is to advocate for
  

19   milk pricing programs that will price milk based on its most
  

20   valuable components in accordance with their use in consumer
  

21   products.  It is this policy that compels NAJ to testify
  

22   regarding the proposals to establish a Federal Milk Marketing
  

23   Order (FMMO) in California.
  

24           Both the Dairy Institute and Cooperatives' proposals
  

25   for a California FMMO would utilize the multiple component
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 1   pricing (MCP) structure in place in six of the other ten
  

 2   FMMO's.  If adopted, producers will be paid for the pounds of
  

 3   butterfat, protein, and other solids marketed, along with a
  

 4   Producer Price Differential (PPD).  The current California
  

 5   Department of Food and Agriculture (CDFA) regulated milk price
  

 6   combines pounds of producer protein and other solids pounds
  

 7   into a single payment for pounds of solids nonfat (SNF).
  

 8   Therefore, the price signal sent by CDFA to producers is that
  

 9   protein and other solids have the same value.  Historical FMMO
  

10   prices clearly show that protein carries far more value than
  

11   other solids (Table 9).  From 2009 through 2014, the monthly
  

12   FMMO protein price averaged $2.94 a pound, the other solids
  

13   price averaged $0.31 cents a pound, and the Class IV SNF price
  

14   averaged $1.22 a pound.  A price of $2.94 per pound of protein
  

15   is a much stronger incentive to increase protein production
  

16   than the SNF price of $1.22 per pound.
  

17           Now, this is the first time I jump out of order on my
  

18   tables, and it's very basically very simple.  Table 9, page 10
  

19   of 12, there is a block about two-thirds away across the page.
  

20       JUDGE CLIFTON:  Now, let us find Table 9 before you tell us
  

21   about it.  So it's the long pages, and not too deep in of the
  

22   long pages.
  

23       MR. METZGER:  Actually, the page that I'm looking at, at
  

24   the bottom we have the footer 10 of 12.
  

25       JUDGE CLIFTON:  Oh, all right.  So once we found Table 9,
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 1   we look for page 10 of the 12 pages of 9.
  

 2       MR. METZGER:  And about two-thirds across the top of the
  

 3   page it is a block of columns labeled FMMO prices, and these,
  

 4   all of the FMMO monthly prices from 2009 through 2014 are
  

 5   included in Table 9.  The bottom line on page 10 of 12 has the
  

 6   average prices, and that was the source of protein, the other
  

 7   solids in the Class IV SNF price in my testimony.  Just
  

 8   providing a reference to where the -- where those figures came
  

 9   from.  And of course, the classes and component prices were
  

10   provided by USDA Dairy Program.
  

11       JUDGE CLIFTON:  Thank you, this is very valuable.
  

12       MR. METZGER:  We'll become more familiar with Table 9
  

13   later.  Continuing testimony:
  

14           USDA has recognized the importance of incentivizing
  

15   protein production dating back to the 1973 report "Milk Pricing
  

16   Policy and Procedures, Part II, Alternative Milk Pricing
  

17   Procedures," Report of the Milk Pricing Advisory Committee,
  

18   U.S. Department of Agriculture.  "(3) the long-term goal of
  

19   maximizing total milk solids consumption consistent with the
  

20   public interest.  Such a policy should price milk to encourage
  

21   increased production and consumption of milk protein, while
  

22   valuing milk fat at a level more competitive with its
  

23   substitutes."
  

24       JUDGE CLIFTON:  Would you like to us make those little
  

25   changes for the record copy, Mr. Metzger?
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 1       MR. METZGER:  That would be fine, thank you.
  

 2       JUDGE CLIFTON:  All right.  So, Ms. Elliott, on page 2 of
  

 3   Exhibit 81, we are going to change the word, where is pricing,
  

 4   which line are we in, Mr. Metzger, it's the fourth line, the
  

 5   word "pricing" will instead be "price"?
  

 6       MR. METZGER:  Correct.
  

 7       JUDGE CLIFTON:  And then the other one is even a tinier
  

 8   change, the last line we'll just add an "S" to "it", so that it
  

 9   says with "its" substitutes.
  

10       MR. METZGER:  Yes, ma'am, thank you.
  

11       JUDGE CLIFTON:  You're welcome.
  

12       MR. METZGER:  In addition, the only practical approach
  

13   available to producers to increase their SNF production is to
  

14   increase their protein production.  The Market Administrator
  

15   Office for FMMO 30 (Upper Midwest) publishes an annual staff
  

16   paper, "Analysis of Component Levels and Somatic Cell Count in
  

17   Individual Herd Milk at the Farm Level."  A summary of these
  

18   staff papers from 2009 to 2014, which shows the monthly
  

19   weighted average milk component levels for butterfat, protein,
  

20   other solids, and SNF, along with the standard deviations for
  

21   each component, is included as Table 1 to this testimony.  Over
  

22   that six-year time period, the standard deviation of other
  

23   solids test averaged 0.09 percent, while the standard deviation
  

24   of protein test averaged 0.16 percent.  The difference in the
  

25   standard deviations of the two components shows that producers
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 1   can impact protein tests significantly more than other solids
  

 2   tests through their decisions regarding a herd's feeding,
  

 3   genetics, and culling.
  

 4           Data analysis later in this testimony also utilizes
  

 5   Table 1 for the standard deviations of the these components,
  

 6   along with the standard deviations for butterfat (0.29), and
  

 7   SNF (0.18 percent).  A data set with distribution that is
  

 8   approximately normal, will have about 68 percent of the data
  

 9   values within one standard deviation of the mean, and about 95
  

10   percent within two standard deviations.  NAJ chose to use milk
  

11   that is two standard deviations higher than average to
  

12   represent high component milk and to demonstrate the positive
  

13   impact that incentivizing production of high component milk can
  

14   have on the California dairy industry.  Later testimony and
  

15   analysis utilizes the month-to-month protein to SNF ratios from
  

16   these FMMO 30 annual summaries in order to convert CDFA SNF
  

17   pounds and tests, to pounds and tests for proteins and other
  

18   solids which are used in FMMO pricing.
  

19           And I'll stop there and make a couple of comments about
  

20   Table 1, understanding that it has the finest print, and I
  

21   apologize for that.  I believe it is the finest print of any of
  

22   the tables I provide.
  

23           What I want to do is to draw your attention to the two
  

24   sets of numbers on this table that are most important to future
  

25   testimony.  The first set of numbers is in the far right hand
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 1   column with the header 2009 to 2014 average protein to SNF
  

 2   ratio.  Each of the previous six months, 2009 through 2014,
  

 3   have their own analysis of protein to SNF.  For example, the
  

 4   six years of January average 0.352 as is shown in the upper
  

 5   right hand corner.  If you go down that column of numbers, it
  

 6   becomes apparent that the ratio changes from month to month,
  

 7   and this was important as I got back into analyzing the PPD and
  

 8   converting California SNF ratios to estimated California
  

 9   protein levels needed to account for the variation from
  

10   month-to-month.
  

11           The second set of numbers that are important are in the
  

12   lower left hand column, a block of average standard deviation,
  

13   butterfat, protein, other solids, SNF, that is the average of
  

14   each of the annual averages for those four components for the
  

15   six years that are summarized.  Okay?
  

16           Continuing testimony:
  

17           Protein production is critically important for the
  

18   California dairy industry.  Higher protein milk increases
  

19   yields of cheese, protein-standardized whey products, skim milk
  

20   powder and whole milk powder, and also results in less
  

21   fortification needed for Class 1 products.  Examples of each of
  

22   this situations follows.
  

23           Cheese Production
  

24       JUDGE CLIFTON:  Shall we make that change on the record
  

25   copy, Mr. Metzger?
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 1       MR. METZGER:  Yes.
  

 2       JUDGE CLIFTON:  All right.  Ms. Elliott, at the very bottom
  

 3   of page 2, we're just changing the Class Roman numeral I to
  

 4   Class Arabic 1 as it was meant to be
  

 5       MR. METZGER:  And unfortunately, that will be, that
  

 6   correction will be in several other points in this testimony.
  

 7       JUDGE CLIFTON:  No problem, but I would like the exhibit
  

 8   to -- although, you know when we look at a 1, it's not, I guess
  

 9   it's, I guess it is assumed to be Arabic unless it has its
  

10   Roman characteristics, so all right.
  

11       MR. METZGER:  Would you prefer I continue to differentiate?
  

12       JUDGE CLIFTON:  Yes.
  

13       MR. METZGER:  Okay.  Very well.  From 2009 to 2014, 44
  

14   percent of California --
  

15       JUDGE CLIFTON:  Now, did you read in the heading?  I think
  

16   it's helpful if you read in the heading at the bottom of
  

17   Page 2.
  

18       MR. METZGER:  Very well.  Heading:  Cheese Production.
  

19           From 2009 to 2014, 44 percent of California's pooled --
  

20       JUDGE CLIFTON:  Go ahead and start it again from 2009 to
  

21   2014.
  

22       MR. METZGER:  Okay.  From 2009 to 2014, 44.7 percent of
  

23   California's pooled SNF production has been utilized in
  

24   Class 4b products, cheese and whey (Table 2).  Protein's impact
  

25   on cheese yields is well-documented through the Van Slyke
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 1   Cheese Yield Formula.
  

 2           A quick comment on Table 2.  The only number of
  

 3   significance in here is on page 2, the lower right hand part of
  

 4   the page, average 44.7.  The data in this table comes directly
  

 5   from CDFA's website, and all I did was to average the Class 4b
  

 6   SNF usage.
  

 7           Returning to testimony:
  

 8           The Van Slyke Cheese Yield Formula.
  

 9   Cheese Yield = (((Butterfat*.90) + (True Protein *.827 - 0.1))
  

10   * 1.09)/0.62
  

11       JUDGE CLIFTON:  Mr. Metzger, if I could stop you.  I see
  

12   here something I saw in other formulas in prior testimony, and
  

13   that is that the little symbol which I would call an asterisk,
  

14   actually represents a multiplication symbol in this formula.
  

15   Is that common practice with these milk formulas?
  

16       MR. METZGER:  I'm not sure about milk formulas, but I know
  

17   it's common practice in the realm in which I work.
  

18       JUDGE CLIFTON:  All right.  Is it -- is it a business thing
  

19   or an economics thing?  I had not seen it, or at least had not
  

20   noticed it.
  

21       MR. METZGER:  I picked it up, actually, from my high school
  

22   math, 140 years ago.
  

23       JUDGE CLIFTON:  But I am older.  So all right.  Thank you.
  

24   That's very helpful.  And that's why it's so helpful when a
  

25   witness will read a formula, because there are things in it
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 1   that we might not know.  All right.  Thank you.  You may
  

 2   proceed.
  

 3       MR. METZGER:  Thank you.  Milk pooled in California from
  

 4   2009 to 2014 averaged 3.68 percent butterfat and 8.87 percent
  

 5   SNF.  (Again, referring to Table 9.)  Using the monthly protein
  

 6   to SNF ratios from Table 1 to convert SNF to protein,
  

 7   California pooled milk averaged 3.09 percent true protein.  The
  

 8   Van Slyke cheese yield formula predicts that average component
  

 9   milk in the CDFA pool will yield 10.14 pounds of cheddar cheese
  

10   containing 38 percent moisture (Table 3).  However, milk that
  

11   contains butterfat and true protein, two standard deviations
  

12   above average, (4.26 percent fat, 3.41 percent protein)
  

13   projects to yield 11.52 pounds of cheddar cheese.
  

14           And that is shown on -- if you take the data in the
  

15   testimony, and on Table 3, and process it through the Van Slyke
  

16   Cheese Yield Formula, those are indeed the numbers that are
  

17   produced.
  

18   Whey Production
  

19           Higher protein milk also results in higher protein
  

20   whey.  The Van Slyke formula calculates the amount of protein
  

21   utilized by cheese, and by default, the amount of protein left
  

22   in the whey stream.  The protein recovery portion of the Van
  

23   Slyke cheese yield formula, (True Protein * .827 - 0.1)
  

24   calculates the amount of milk protein that is utilized in the
  

25   cheese.  Subtracting the amount of protein utilized cheese, in
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 1   the cheese, from the amount of protein in producer milk --
  

 2       JUDGE CLIFTON:  Start again and go a little more slowly.
  

 3       MR. METZGER:  Very well.  Subtracting the amount of protein
  

 4   utilized by the cheese from the amount of protein in producer
  

 5   milk, determines the amount of protein in whey.  The Van Slyke
  

 6   cheese yield formula predicts that 100 pounds of average
  

 7   protein milk (3.09 percent) will have 2.55 pounds of protein
  

 8   utilized in cheddar cheese, leaving the difference 0.54 pounds,
  

 9   in the whey stream.  100 pounds of milk with protein two
  

10   standard deviations higher than average (3.41) will have 2.81
  

11   pounds of protein utilized in cheddar cheese, leaving 0.60
  

12   pounds of protein in whey.
  

13       JUDGE CLIFTON:  Now, I think that 3.41 being a percentage
  

14   is important.  So if you don't mind, I would like you to read
  

15   that sentence again.
  

16       MR. METZGER:  Very well.  100 pounds of milk with protein
  

17   two standard deviations higher than average (3.41 percent) will
  

18   have 2.81 pounds of protein utilized in cheddar cheese, leaving
  

19   0.60 pounds of protein in whey.
  

20           Whey products are critically important to the
  

21   California dairy industry.  Primary whey products are dry whey,
  

22   whey protein concentrates (WPC's) and whey protein isolates
  

23   (WPI's).  Dry whey yields are minimally affected by the amount
  

24   of protein in whey, because dry whey is produced by simply
  

25   drying liquid whey.  Dry whey is not protein standardized.
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 1   However, the amount of protein in liquid whey does have a
  

 2   direct impact on the yields of protein standardized whey
  

 3   products (WPC's and WPI's).
  

 4           CDFA data on the state's whey product production only
  

 5   differentiates two types of products.  All WPC's and WPI's
  

 6   comprise one category and other dry whey products comprise the
  

 7   second category.  Given the limitations of the CDFA whey
  

 8   product data, NAJ turned to USDA's NASS Dairy Products Annual
  

 9   Summary which differentiates four categories of whey products:
  

10   Dry whey, WPC 25.0-49.9 percent protein, WPC 50.0-89.9 percent
  

11   protein, and WPI's.  This NASS report is summarized in Table 4.
  

12           *  From 2009 to 2014, the U.S. produced approximately
  

13           5.8 billion pounds of dry whey.  Assuming a protein
  

14           content of 12., on a wet basis, approximately 731
  

15           million pounds of whey protein were used in dry whey.
  

16           *  During the same timeframe, 1.5 billion pounds of
  

17           WPC, 25.0 to 49.9 percent protein, were produced.
  

18           Assuming an average protein content of 33 percent, 508
  

19           million pounds of whey protein were used in WPC 25.0-
  

20           49.9 percent.
  

21           *  1.2 billion pounds of WPC 50.0 to 89.9
  

22           percent protein were produced.  Assuming an average
  

23           protein content of 77 percent, 945 million pounds of
  

24           whey protein were used in WPC 50.0 to 89.9 percent.
  

25           *  406 million pounds of WPI were produced.  Assuming a
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 1                protein content of 89 percent, 362 million pounds
  

 2                of whey protein were used in WPI.
  

 3           Nationally the six straight years from -- I'll start
  

 4   again.
  

 5           Nationally, the six years from 2009 to 2014 saw 731
  

 6   million pounds of whey protein used in dry whey compared to 1.8
  

 7   billion pounds of whey protein used in the protein standardized
  

 8   whey products.  More whey protein was utilized in whey proteins
  

 9   is utilized -- start again.
  

10           More whey protein is utilized in protein standardized
  

11   whey products than in dry whey.  Basic milk chemistry implies
  

12   that higher protein milk produces higher protein whey, which in
  

13   turn, results in increased yields of the whey, of the protein
  

14   standardized whey products of WPC and WPI
  

15       JUDGE CLIFTON:  Read that one again, please.  You got it
  

16   right, but I just want it all together right.
  

17       MR. METZGER:  Very well.
  

18           Basic milk chemistry implies that higher protein milk
  

19   produces higher protein whey, which in turn, results in
  

20   increased yields of the protein standardized whey products of
  

21   WPC and WPI.
  

22   Milk Powder Production
  

23           The production of skim milk powder (SMP) and whole milk
  

24   powder (WMP), both of which are protein-standardized, is
  

25   increasing and becoming a larger portion of the milk powder
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 1   market.  CDFA produces an annual report, "Annual Dairy Data"
  

 2   which includes the state's production of nonfat dry milk and
  

 3   other dry milk products.  Results for the years 2009 to 2014,
  

 4   are summarized in Table 5.  Nonfat dry milk is not
  

 5   protein-standardized.  Most of the products included in the
  

 6   other dry milk products category are either
  

 7   protein-standardized or have a protein minimum.  In 2009, other
  

 8   dry milk products accounted for 13.0 percent of the combined
  

 9   total production of NDM and other dry milk products.  By 2013,
  

10   other dry milk products increased to 45.9 percent of the
  

11   combined production of NDM and other dry milk products before
  

12   tapering off to 35.1 percent in 2004.
  

13       JUDGE CLIFTON:  In --
  

14       MR. METZGER:  2014, yes.
  

15       USDA's NASS dairy products annual survey provides separate
  

16   totals for NDM, skim milk powder and whole milk powder.  The
  

17   NASS reports for 2009 thought 2014 are included as Table 6.
  

18   National production of SMP and WMP as a percentage of total
  

19   milk powder production, is similar to California production.
  

20   In 2009, NASS reported SMP and WMP represented 15.7 percent --
  

21       JUDGE CLIFTON:  Let me stop you and have you start that
  

22   sentence again, please.
  

23       MR. METZGER:  In 2009, NASS reported SMP and WMP production
  

24   represented 15.7 percent of the combined total production of
  

25   NDM, SMP, and WMP.  By 2013, SMP and WMP production had grown
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 1   to 32.2 percent of the total before declining to 26.8 percent
  

 2   in 2014.
  

 3           Skim milk powder production can serve as a proxy for
  

 4   the other protein-standardized products, including whole milk
  

 5   powder.  Table 7 compares the yield of SMP from average and
  

 6   above-average component milk.  Average producer milk with 3.68
  

 7   percent butterfat, 3.09 percent true protein, and 5.78 percent
  

 8   other solids, will yield 8.78 pounds of nonfat dry milk (5
  

 9   percent moisture and 35.3 percent crude protein) which in turn,
  

10   will yield 9.58 pounds of skim milk powder standardized to 34
  

11   percent crude protein.  Crude protein is the international
  

12   standard for protein-standardized milk powders, and the vast
  

13   majority of SMP is produced for the export market.  Crude
  

14   protein is 0.19 points higher than true protein, i.e., milk
  

15   that contains 3.01 percent true protein will contain 3.20
  

16   percent crude protein.  The manufacturing process to produce
  

17   SMP is as follows:
  

18           And here we're going to go to Table 7.  Basically,
  

19   what's outlined in the next steps, points 1 through 17, are
  

20   essentially on Table 7 of walking down through the calculation
  

21   process of, back to my high school days, I'm showing my work.
  

22           For the first step is to separate the cream from the
  

23   skim.
  

24       JUDGE CLIFTON:  So you have already left Table 7?
  

25       MR. METZGER:  No, I am on Table 7.  Table 7, steps 1
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 1   through 17 describe the data that is in Table 7.
  

 2       JUDGE CLIFTON:  I see.
  

 3       MR. METZGER:  It shows the calculations that get from
  

 4   producer milk through the skim milk powder calculation.
  

 5           So step 1 is to separate cream from skim.
  

 6           2.  The separation process cannot isolate all the
  

 7   butterfat in the milk into the cream.  Industry standards are
  

 8   that 0.05 percent butterfat will remain in the skim.
  

 9           3.  Pounds cream is calculated as --
  

10       JUDGE CLIFTON:  Is that the same as cream pounds, same
  

11   thing?
  

12       MR. METZGER:  Yes.
  

13       JUDGE CLIFTON:  Okay.
  

14       MR. METZGER:  Cream pounds, which in Table 7 there's a bold
  

15   header, Cream 40 percent fat, and the first subhead under that
  

16   is Cream, and the first column says 9.08, I'm describing the
  

17   calculation to get to that point.  Okay?
  

18           Cream pounds is calculated as:
  

19   (% butterfat in milk - percent butterfat in skim) / % butterfat
  

20   in cream.
  

21           Pounds butterfat in cream equal cream pounds --
  

22       JUDGE CLIFTON:  Let me stop you.  I see the divided, it is
  

23   in point 3 on page 5.  It's a little hard to see, because it's
  

24   in between a close parentheses and a percentage, but I see it
  

25   there.  All right.  Thank you.  Go ahead.
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 1       MR. METZGER:  Yes, I should have left spaces.  Pounds
  

 2   butterfat in cream equals pounds cream time percent butterfat
  

 3   in cream.
  

 4           Cream that contains 40 percent butterfat, by default,
  

 5   contains 60 percent skim.
  

 6           Pounds skim and cream = pounds cream - pounds
  

 7   butterfat.
  

 8           Pounds protein and cream = pounds skim in cream * %
  

 9   protein in skim.
  

10           Pounds crude protein in cream = pound skim in cream * %
  

11   crude protein in skim.
  

12           Pounds SNF in cream = pounds skim in cream * % SNF in
  

13   skim.
  

14           Pounds skim available to produce NDM = pounds of milk -
  

15   pounds of cream.
  

16           Now we're down to the heading that says Skim After
  

17   Cream Removal.
  

18           Pounds butterfat in skim = pound butterfat in milk -
  

19   pounds butterfat in cream.
  

20           Pounds protein in skim = pounds protein in milk -
  

21   pounds protein in skim.
  

22       JUDGE CLIFTON:  In what?
  

23       MR. METZGER:  In cream.
  

24       JUDGE CLIFTON:  Would you read number 12 again?
  

25       MR. METZGER:  Pounds protein in skim = pounds protein in
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 1   milk - pounds protein in cream.
  

 2           Pounds crude protein in skim = pounds crude protein in
  

 3   milk - pounds crude protein in cream.
  

 4           Pounds SNF in milk = I'm sorry, point 14 again --
  

 5           Pounds SNF in skim = pounds SNF in milk - pounds SNF in
  

 6   cream.
  

 7           Pounds nonfat dry milk (5% moisture) made from skim =
  

 8   pounds SNF in skim/0.95.
  

 9           Crude protein in NDM = crude protein in skim/pounds
  

10   NDM.
  

11           And finally, pounds skim, SMP, at 34% protein and 5%
  

12   moisture = (crude protein in skim/0.34)/0.95.
  

13       JUDGE CLIFTON:  Mr. Metzger, would you go back on page 5,
  

14   to point 17, and read it one more time four us?
  

15       MR. METZGER:  Very well.
  

16           Pounds SMP at 34% crude protein and 5% moisture =
  

17   (crude protein in skim/0.34)/0.95.
  

18           Essentially, this methodology is taking producer milk,
  

19   producing, separating the cream, understanding that some of the
  

20   protein in SNF that is in the producer milk will end up in the
  

21   cream because of the skim portion of the cream.  That let's us
  

22   calculate the amount of protein SNF that is in the skim portion
  

23   of the milk, that is available to produce nonfat dry milk and
  

24   skim milk powder.
  

25           Using the same methodology, producer milk that is two
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 1   standard deviations higher than average (4.26% fat, 3.41%
  

 2   protein, 5.9%, 5.96% other solids) will yield 9.18 pounds of
  

 3   nonfat dry milk (5% moisture, 36.7% crude protein) which, in
  

 4   turn, will yield 10.42 pounds of skim milk powder standardized
  

 5   to 34% crude protein.  The additional yield of 0.84 pounds of
  

 6   skim milk powder from each hundredweight of higher component
  

 7   milk supports the importance of implementing a pricing program
  

 8   that incentivize's protein production.
  

 9       JUDGE CLIFTON:  Now, in your testimony, if you said two
  

10   standard deviations, is that the equivalent of two standard
  

11   deviation units?
  

12       MR. METZGER:  It is.
  

13       JUDGE CLIFTON:  Thank you.
  

14       MR. METZGER:  Solids-Not-Fat Requirement for Fluid Milk
  

15       California has set its SNF requirements for consumer fluid
  

16   milk at higher, at levels higher than national standards.
  

17   Citation:
  

18   (Https://www.cdfa.ca.gov/ahfss/milk_and_dairy_food_safety/milk_
  

19   standards.html).
  

20           Ordinarily, whole milk and nonfat (skim) beverage milk
  

21   do not require fortification to meet California fluid milk
  

22   standards, since raw producer milk contains enough SNF to meet
  

23   the California standards for whole milk (8.7 percent) and for
  

24   nonfat skim milk (9 percent).
  

25       JUDGE CLIFTON:  Now, the sentence as written says solids
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 1   fortification, and you just read fortification.  Is
  

 2   fortification for California milk always meant to be solids
  

 3   fortification?
  

 4       MR. METZGER:  Yes, ma'am.
  

 5       JUDGE CLIFTON:  Okay.
  

 6       MR. METZGER:  But reduced fat (2 percent) milk and low fat
  

 7   (1 percent) milk need to be fortified with more milk solids not
  

 8   fat than cows ordinarily produce.
  

 9           In order to meet California standards, producer milk is
  

10   fortified with additional SNF by adding condensed skim
  

11   (primarily) or nonfat dry milk (rarely).
  

12           While Class -- should be Arabic 1 -- pricing --
  

13       JUDGE CLIFTON:  All right.  Let us stop right there and
  

14   make that correction.  We're on page 6 of Exhibit 81, and the
  

15   second paragraph, second line, has a Roman numeral I that we
  

16   will change to Arabic 1.  Thank you, Ms. Elliott.
  

17           Mr. Metzger, you may start that sentence again.
  

18       MR. METZGER:  While Class 1 pricing requires processors to
  

19   pay for the additional SNF pounds, processors are allowed a
  

20   fortification allowance where the cost of handling the nonfat
  

21   dry milk and condensed skim used in the fortification process.
  

22   The amount of the fortification allowance is deducted from
  

23   pooled receipts before producers are paid.  Data from the CDFA
  

24   Milk Pooling Branch shows that for 2009 to 2014, the annual
  

25   average of the fortification allowance was $6,079,931 (Table
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 1   8).
  

 2           Producer milk that is higher in protein is also higher
  

 3   in SNF and requires less fortification to meet the California
  

 4   fluid milk standards, again, Table 8.  CDFA's annual report,
  

 5   "Summary of Pool Pounds, Component Pounds, Producer-Handler
  

 6   Exempt Pounds" includes the pounds of SNF used in Class 1.
  

 7       JUDGE CLIFTON:  And Ms. Elliott, would you make that
  

 8   change?  Thank you.
  

 9       MR. METZGER:  -- products, along with the pounds of fluid
  

10   carrier in Class 1.
  

11       JUDGE CLIFTON:  And Ms. Elliott, will you make that change?
  

12   Thank you.
  

13       MR. METZGER:  CDFA's report of "Summary of Fortification
  

14   and Transportation Allowance" includes the pounds of SNF used
  

15   for fortification.  NAJ used the following calculations to
  

16   determine how much less fortification would be required by
  

17   using higher component producer milk.
  

18           And this is where we are referring to Table 8, and I
  

19   realize that that the particular column headings of A, B, C, D,
  

20   etcetera, did not print.  So if you will follow along with me
  

21   on Table 8, there is a general heading "Fortification" has
  

22   subheadings, "Powder, Condensed Skim" that is direct data from
  

23   CDFA, as is "Fortification SNF Pounds", the next column
  

24   "Fortification Dollars" and the next column "Total Class 1
  

25   SNF."
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 1           Now, when we get to the next column, it is where my
  

 2   calculations come in beginning with point 1.
  

 3           Pounds Class 1 SNF in producer milk.
  

 4       JUDGE CLIFTON:  Let me stop you.  Ms. Elliott, would you
  

 5   please make that change on page 6, his number 1 point?
  

 6       MS. ELLIOT:  Yes.
  

 7       JUDGE CLIFTON:  Thank you.  And read it again, if you will,
  

 8   Mr. Metzger.
  

 9       MR. METZGER:  Monthly Class 1 --
  

10       JUDGE CLIFTON:  Monthly what?
  

11       MR. METZGER:  SNF.
  

12       JUDGE CLIFTON:  Start again, please.
  

13       MR. METZGER:  Monthly pounds, Class 1 SNF in producer milk
  

14   (Column J)= total pounds Class 1.
  

15       JUDGE CLIFTON:  Ms. Elliott?
  

16       MS. ELLIOTT:  Yep.
  

17       JUDGE CLIFTON:  Thank you.
  

18       MR. METZGER:  SNF (Table 9) - pounds SNF from
  

19   fortification.
  

20       JUDGE CLIFTON:  I think it would be helpful, since the
  

21   columns don't have the headings on Table 8, for us to put them
  

22   there now on our copies, if you don't mind, Mr. Metzger,
  

23   because you have, for example, a reference to Column J and we
  

24   could put the J there.
  

25       MR. METZGER:  Yes, that is the only time that I reference
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 1   an Alpha column.  The rest of the references are simply, if you
  

 2   look at, for example, on point 2, % SNF in producer skim, that
  

 3   is the heading of the next column.  And I believe I follow that
  

 4   process across the rest of the spreadsheet.  So that the
  

 5   heading of the column is, each of these points describes a
  

 6   column, and the introduction of that particular point is the
  

 7   actual heading of those columns.
  

 8       JUDGE CLIFTON:  All right.  So there is only a reference
  

 9   then to Column J, so as we look at Table 8, that Column J has
  

10   what heading as we can see it on the table?
  

11       MR. METZGER:  Class 1 SNF from producer milk.
  

12       JUDGE CLIFTON:  All right.  I'm going to suggest,
  

13   Ms. Elliott, that you label that Column J.  Are you looking at
  

14   it now?
  

15       MS. ELLIOTT:  Yes.
  

16       JUDGE CLIFTON:  And I'm going to do that on my copy as
  

17   well.
  

18       MS. ELLIOTT:  For both pages?
  

19       JUDGE CLIFTON:  Let's see, this has yes for both pages,
  

20   please.  Thank you.  Thank you, Mr. Metzger.  You have
  

21   completed reading only number one; is that correct?
  

22       MR. METZGER:  That's correct, I wanted to make sure that we
  

23   were ready to proceed.
  

24       JUDGE CLIFTON:  You may resume.
  

25       MR. METZGER:   Point 2 is the next column.  % SNF in
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 1   producer skim milk=pounds producer SNF/pounds producer skim
  

 2   milk.
  

 3       Point 3 is the next column.  Pounds producer skim milk in
  

 4   Class 1.
  

 5       JUDGE CLIFTON:  Ms. Elliott, thank you.
  

 6       MR. METZGER:  = pounds producer SNF + pounds fluid carrier
  

 7   in Class 1.
  

 8       JUDGE CLIFTON:  Thank you, Ms. Elliott.
  

 9       MR. METZGER:  Point 4 is the next column.  SNF in producer
  

10   milk --
  

11       JUDGE CLIFTON:  Start again.
  

12       MR. METZGER:  Point 4.  % SNF in producer milk that is two
  

13   standard deviation units higher than average producer milk =
  

14   percent SNF in producer milk + (2*0.18), referring back to
  

15   Table 1 for this standard deviation unit.
  

16       Point 5 is the next column.  SNF pounds in producer milk +
  

17   2 SD = pounds producer skim * % SNF in producer milk + 2 SD.
  

18   And in this case, and in other cases as we get further into the
  

19   testimony, when I refer to producer milk + 2 SD, that is a
  

20   label, not necessarily a mathematical equation in of itself.
  

21   It is just the way I chose to label the higher component milk.
  

22       Okay.  Point 6.  Pounds SNF fortification required with
  

23   producer milk + 2 SD = pounds Class 1 SNF --
  

24       JUDGE CLIFTON:  Ms. Elliott?  Thank you.
  

25       MR. METZGER:  - pounds SNF in producer milk + 2 SD.
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 1       Point 7.  Fortification allowance required with producer
  

 2   milk plus 2 SD SNF = pounds SNF fortification + 2 SD SNF * 9.87
  

 3   cents per pound.
  

 4           And finally, the last column,
  

 5       Point 8.  Fortification savings with producer milk + 2 SD
  

 6   SNF = fortification allowance - fortification allowance
  

 7   required with producer milk + 2 SD.
  

 8           NAJ calculated the monthly impact on the amount of
  

 9   fortification required that producer milk had been two standard
  

10   deviations higher than average milk.  Annually from 2009
  

11   through 2014, producers would have saved an average of $1.7
  

12   million per year in Class 1 --
  

13       JUDGE CLIFTON:  Ms. Elliott?
  

14       MS. ELLIOTT:  Yes.
  

15       JUDGE CLIFTON:  Thank you.
  

16       MR. METZGER:  Fortification allowance from using higher
  

17   component milk.
  

18   Summary of Importance of Protein to the California Dairy
  

19   Industry
  

20           Changing California's regulated milk pricing to pay
  

21   separately for pounds of protein and other solids will be an
  

22   improvement over the current system which pays for pounds of
  

23   SNF.  Producers will be compensated for protein's greater value
  

24   and will be incentivized to increase their protein production.
  

25   The California dairy industry will benefit from increased
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 1   protein production through:
  

 2      *  Increased cheese yields.
  

 3      *  Increased yields of protein standardized whey products,
  

 4   WPC's and WPI's, more whey protein is utilized when WPC's and
  

 5   WPI's when it is utilized in dry whey.
  

 6      *  Increased yields of protein standardized milk powders,
  

 7   primarily SNP and WMP.  Production of SNP and WMP is increasing
  

 8   as a percentage of the milk powder market and this trend is
  

 9   expected to continue.
  

10      *  Reduced need and expense of fortifying Class 1 --
  

11       JUDGE CLIFTON:  Ms. Elliott?
  

12       MS. ELLIOTT:  Yes.
  

13       JUDGE CLIFTON:  Thank you.
  

14       MR. METZGER:  -- products with SNF from condensed skim and
  

15   NDM.
  

16       JUDGE CLIFTON:  I think we need a stretch break.  This is
  

17   intense.  Mr. Metzger is working very hard and the court
  

18   reporter is, too.
  

19       MR. METZGER:  And it's about to get more intense.  We're
  

20   heading into the mother load.
  

21       JUDGE CLIFTON:  All right.  So where we're stopping, we're
  

22   about to read a heading in the bottom one-third of page 7, and
  

23   let us take, I think we should take 15 minutes.  Please be back
  

24   and ready to go at about 10:23, if you will.  10:23.
  

25       (Whereupon, a break was taken.)
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 1       JUDGE CLIFTON:  We're back on record at 10:24.  We're
  

 2   resuming at the bottom of page 7, a new heading.
  

 3       MR. METZGER:  Analysis of Applying the Producer Price
  

 4   Differential to Components
  

 5           The six FMMO's utilizing multiple component pricing pay
  

 6   producers for the Class III value of their milk (total pounds
  

 7   of butterfat, protein, and other solids) along with a PPD to
  

 8   account for the difference in the value of pooled Class Roman
  

 9   I, II, and IV milk from the Class III value.
  

10       JUDGE CLIFTON:  Now, Mr. Metzger, you won't have to point
  

11   out whether it's Roman or Arabic now.  I mean, it might help
  

12   for the people in the audio feed, so you may, if you choose to,
  

13   but for the court reporter's purposes, she'll have this in
  

14   front of her and she'll -- you can just say Class III if you
  

15   would like.
  

16       MR. METZGER:  Very well, thank you.
  

17       JUDGE CLIFTON:  Now, you left out tiny word you left out
  

18   the word "sold" in the parentheses, so if you don't mind, I
  

19   would like you to take that sentence again.
  

20       MR. METZGER:  Okay.
  

21           The six FMMO's utilizing multiple component pricing pay
  

22   producers for the Class III value of their milk (total pounds
  

23   of butterfat, protein, and other solids sold) along with a PPD
  

24   to account for the difference in the value of pooled Class I,
  

25   II, and IV milk, from the Class III value.  The PPD is
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 1   calculated on a per hundredweight basis of all pooled milk, and
  

 2   it can be positive or negative, although PPD's are positive the
  

 3   vast majority of the time.
  

 4           The Cooperatives' proposal for a California FMMO calls
  

 5   for the PPD to be assigned to the component values --
  

 6       JUDGE CLIFTON:  Start that sentence again, please.
  

 7       MR. METZGER:  The Cooperatives' proposal for a California
  

 8   FMMO, calls for the PPD value to be assigned to the component
  

 9   values of butterfat, protein, and other solids that are paid to
  

10   producers.  NAJ estimated what the monthly PPD's would have
  

11   been in a California FMMO from 2009 through 2014 using both the
  

12   conventional per hundredweight basis employed by the existing
  

13   MCP, FMMO's, and by adjusting producer component values as
  

14   outlined in the Cooperatives' proposal.  The analysis is
  

15   included as Table 9 and employ the following data and
  

16   methodology:
  

17           Again, as previously, each of these points will
  

18   correspond with a column header in the spreadsheet.  The
  

19   spreadsheet is the total of twelve pages, although the analysis
  

20   would be four pages wide by three pages deep.  So what I'm
  

21   going to do, these points will flow from page 1, to page 2, to
  

22   3 to 4, okay?
  

23           And, again, on page, Table 9, page 1 of 12, if we will
  

24   mark on the left hand side at the top, there's a general header
  

25   of pool pounds, and the left hand column of that is titled
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 1   "Product."  If you will mark that as C, and then moving to your
  

 2   right --
  

 3       JUDGE CLIFTON:  Now, go slowly, I'm going to ask that we
  

 4   capture this on the record copies as well.  So I want you to go
  

 5   slowly so that we can make sure that those notations are made
  

 6   by Ms. Elliott simultaneously with your instruction.  All
  

 7   right.  So under the word product, we write C, you may
  

 8   continue.
  

 9       MR. METZGER:  Going to the right on that spreadsheet to
  

10   the --
  

11       JUDGE CLIFTON:  Or maybe we write it above the word
  

12   product, what would you have in mind, Mr. Metzger?
  

13       MR. METZGER:  My particular sheet has more room above than
  

14   below.
  

15       JUDGE CLIFTON:  Okay.
  

16       MR. METZGER:  And then as we move to the right, the next to
  

17   last column on that spreadsheet says total, and that's
  

18   equivalent is equivalent to Column R.
  

19       JUDGE CLIFTON:  All right.  So all the way over to the
  

20   right hand side, not the last column, but the next to the last
  

21   column is R?
  

22       MR. METZGER:  Correct.
  

23       JUDGE CLIFTON:  Thank you.
  

24       MS. ELLIOTT:  Does that only apply to page 1?
  

25       MR. METZGER:  That would also apply to page 5 and to
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 1   Page 9.
  

 2       JUDGE CLIFTON:  All right.  We'll make those additions on
  

 3   page 5 and page 9.  All right.  Now, as you walk us through
  

 4   these points, I want you to remember, Mr. Metzger, to, when you
  

 5   get to the point that is number 1, I think the best way to
  

 6   express that is just number 1.
  

 7       MR. METZGER:  Very well.
  

 8       JUDGE CLIFTON:  And try to remember at each one of them to
  

 9   repeat what number it is.  I think it helps in the transcript
  

10   to see we have started something new.
  

11       MR. METZGER:  Are you ready to proceed?
  

12       JUDGE CLIFTON:  I think so.  Just a minute.  Yes, we are.
  

13       MR. METZGER:  Okay.
  

14       1.  CDFA summary of pooled pounds and component pounds
  

15   which includes pooled pounds of butterfat, SNF, and Class 1
  

16   fluid carrier --
  

17       JUDGE CLIFTON:  Ms. Elliott?  Thank you.
  

18       MR. METZGER:  -- for California Class 1, 2, 3, 4a and 4b by
  

19   month.  That is columns C through R.  All of that data is
  

20   direct from CDFA.  The next column refers to --
  

21       2.  Pounds of Class 4b protein = 4b SNF *
  

22       JUDGE CLIFTON:  Start again, please, on number 2.
  

23       MR. METZGER:  Pounds of 4b protein = pounds 4b SNF *
  

24   monthly protein to SNF ratio from Table 1.  (FMMO 30 analysis
  

25   of component levels.)
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 1           Moving to page 2.  Obviously, the first to columns are
  

 2   year and month, so point 3 pertains to the third column.
  

 3       JUDGE CLIFTON:  And just so it's clear, point 3 in your
  

 4   testimony refers to the third column in your table?
  

 5       MR. METZGER:  On page 2, yes.
  

 6       JUDGE CLIFTON:  All right.
  

 7       MR. METZGER:  Pounds of 4b other solids = pounds of 4b SNF
  

 8   - pounds 4b protein.
  

 9           Point 4 is the next column.  Pounds protein pooled =
  

10   pounds SNF pooled * monthly protein to SNF ratio from Table 1.
  

11           The next column is 5.  Pounds other solids pooled --
  

12       JUDGE CLIFTON:  Now, again, just to be clear, the next
  

13   column on your table is number 5 on your testimony.
  

14       MR. METZGER:  Is point 5.  Pounds other solids pooled =
  

15   pounds SNF pooled - pounds protein pooled.
  

16           The next column is point 6.  Pooled butterfat percent =
  

17   total pounds pooled butterfat/total pooled pounds producer
  

18   milk.
  

19           The next column is point 7.  Pool SNF percent = total
  

20   pooled pounds SNF/total pooled pounds producer milk.
  

21           The next column is point 8.  Pooled protein percent =
  

22   total pooled pounds protein/divided by total pooled pounds
  

23   producer milk.
  

24           The next column is point 9.  Pooled other solids
  

25   percent = total pooled pounds other solids/total pooled pounds

3700



TRANSCRIPT OF PROCEEDINGS

 1   producer milk.
  

 2       JUDGE CLIFTON:  Now, when you say the next column is point
  

 3   9, you don't mean for that to show in the transcript as .9, do
  

 4   you?
  

 5       MR. METZGER:  I do not.
  

 6       JUDGE CLIFTON:  You mean it to show as point, P-O-I-N-T, 9?
  

 7       MR. METZGER:  Yes, ma'am.
  

 8       JUDGE CLIFTON:  Okay, good.
  

 9       MR. METZGER:  Very well.  Then the next columns are FMMO
  

10   prices, which the column heading that has Class I skim, would
  

11   correspond to Column AA and going under across to the right,
  

12   under that general heading of FMMO prices, the column Class 4
  

13   SNF would be column AH.
  

14       JUDGE CLIFTON:  Okay, I'm lost.
  

15       MR. METZGER:  All right.  That .9
  

16       JUDGE CLIFTON:  Wait, let me back you up.  At what page of
  

17   Table 9 am I looking?
  

18       MR. METZGER:  Page 2.
  

19       JUDGE CLIFTON:  Okay.  And am I in the broad heading of
  

20   FMMO prices?
  

21       MR. METZGER:  Yes, ma'am.
  

22       JUDGE CLIFTON:  All right.  And which of those am I in?
  

23       MR. METZGER:  The column to the left of the broad heading
  

24   FMMO prices is titled Class I skim.  That equates to column AA.
  

25       JUDGE CLIFTON:  That equates to column 8A?
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 1       MR. METZGER:  I'm sorry AA, double A.
  

 2       JUDGE CLIFTON:  Okay.  So Ms. Elliott, you and I will put
  

 3   Capital A, Capital A above Class I skim right about in the
  

 4   middle on page 2.
  

 5       MS. ELLIOTT:  Okay
  

 6       JUDGE CLIFTON:  All right.  Mr. Metzger, we do that on what
  

 7   other pages in addition?
  

 8       MR. METZGER:  It would be page 6 and page 10.
  

 9       JUDGE CLIFTON:  All right.  So we'll do that now.  And
  

10   Mr. Vetne, you may approach, or do you want the microphone or
  

11   to show me?
  

12       MR. VETNE:  No.
  

13       JUDGE CLIFTON:  All right.  Would you show that to
  

14   Mr. Metzger and ask him if I can instruct accordingly?
  

15       MR. METZGER:  Yes, you may.
  

16       JUDGE CLIFTON:  Good.  We'll mark all these now, before we
  

17   go further, so going back to page 2, we have marked AA.  The
  

18   next column we will mark AB; the next column AC; the next
  

19   column AD; the next column AE; the next column AF; the next
  

20   column AG; and the next column AH.  So that takes us through
  

21   every column that's under the category FMMO prices.
  

22       MR. METZGER:  Correct.
  

23       JUDGE CLIFTON:  Mr. Metzger, do that on page 2 and what
  

24   other pages?
  

25       MR. METZGER:  Page 6 and page 10.
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 1       JUDGE CLIFTON:  Okay.  Give us a minute before you go on.
  

 2   Mr. Metzger, you may resume.
  

 3       MR. METZGER:  My point 10 on page 8 of my testimony.
  

 4           USDA Dairy Programs announced prices for Class I skim,
  

 5   Class I, II, III, and IV components, Columns AA through AH.
  

 6           The next column refers to point 11.  Class I receipts =
  

 7   (pounds Class 1 fluid carrier = pounds Class Arabic SNF)
  

 8       JUDGE CLIFTON:  Arabic what?
  

 9       MR. METZGER:  Arabic 1.
  

10       JUDGE CLIFTON:  And I think it might help if you will start
  

11   11 again, please.
  

12       MR. METZGER:  Very well.
  

13           Class I receipts = (Pounds Class 1 fluid carrier +
  

14   pounds Class Arabic SNF --
  

15       JUDGE CLIFTON:  Arabic what?  1?
  

16       MR. METZGER:  Arabic 1.  Some of --
  

17       JUDGE CLIFTON:  Let's take it again from the top, so we're
  

18   on 11.
  

19       MR. METZGER:  11.  Class I receipts = (Class pounds, Class
  

20   Arabic 1 fluid --
  

21       JUDGE CLIFTON:  I'm sorry, let me stop you.
  

22       MR. METZGER:  I've only got 31 points to go through.
  

23           10 -- I'm sorry -- 11.
  

24       JUDGE CLIFTON:  If it will help, because you have the Roman
  

25   and the Arabic numbers the way you want them in this, you don't
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 1   have to read that part of it aloud.
  

 2       MR. METZGER:  So in other words, it would be acceptable
  

 3   only to make changes where Mr. Beshore's gremlins got me?
  

 4       JUDGE CLIFTON:  Exactly.  And I never called them
  

 5   Mr.  Beshore's gremlins, his good friend Mr. English called
  

 6   them that.  All right.
  

 7       MR. METZGER:  All right.  That will make things much
  

 8   simpler, thank you, your Honor.
  

 9           Starting 11 again.
  

10           Class I receipts = (Pounds Class 1 fluid carrier +
  

11   pounds Class 1 SNF) * Class I skim price per pound + (Pounds
  

12   Class 1 butterfat * Class 1 butterfat price per pound).
  

13       JUDGE CLIFTON:  All right.  So just just explain to me what
  

14   you have done here, in this 11.
  

15       MR. METZGER:  I have calculated the Class I receipts on the
  

16   milk that was pooled in California, for example, in that first
  

17   line, in January 2009, that is the Class 1 California milk that
  

18   was pooled, priced at the FMMO prices.  I'm converting
  

19   California product volumes to Federal Order values.
  

20       JUDGE CLIFTON:  Thank you.
  

21       MR. METZGER:  The next column, which will be the last
  

22   column on page 2, Class 1 location differential.
  

23           Class I location differential = pounds Class 1 milk *
  

24   $1.97 weighted average Class I differential.
  

25           Point 13 explains the weighted average Class
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 1   differential that I used in point 12.
  

 2           Class 1 weighted average differential = (% Class 1
  

 3   sales in -- I'll start that again.
  

 4           Class 1 weighted average differential = (Class 1
  

 5   Arabic, Class Arabic 1 --
  

 6       JUDGE CLIFTON:  You missed your percentage, I think.  So
  

 7   again, your point 13 on page 8 of your testimony.
  

 8       MR. METZGER:  Class 1 weighted average differential
  

 9   = (% Class Arabic 1 sales --
  

10       JUDGE CLIFTON:  Let us make that change.  Ms. Elliott?
  

11       MS. ELLIOTT:  Got it.
  

12       JUDGE CLIFTON:  Thank you.
  

13       MR. METZGER:  Northern California * $1.80 per hundredweight
  

14   + % Class 1 --
  

15       JUDGE CLIFTON:  Ms. Elliott?
  

16       MS. ELLIOTT:  Yes.
  

17       JUDGE CLIFTON:  Thank you.
  

18       MR. METZGER:  -- sales Southern California * $2.10 per
  

19   hundredweight)
  

20           CDFA's Milk Pooling Branch reports Class 1
  

21       JUDGE CLIFTON:  Ms. Elliott?
  

22       MS. ELLIOTT:  Yes.
  

23       JUDGE CLIFTON:  Thank you.
  

24       MR. METZGER:  Sales by region, and those data are included
  

25   as Table 11.
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 1           USDA's Class 1 differential by County shows
  

 2   Northern California to be in the $1.80 per hundredweight zone
  

 3   and Southern California to be $2.00 -- per hundredweight should
  

 4   be added.
  

 5       JUDGE CLIFTON:  All right.  So you are saying $2.10/CWT?
  

 6       MR. METZGER:  Yes, ma'am.
  

 7       JUDGE CLIFTON:  Period.  All right.  So just reading "and
  

 8   Southern California" picking up from there, read that remainder
  

 9   of that point 13.
  

10       MR. METZGER:  And Southern California to be in the
  

11   $2.10/CWT zone, Table 11.
  

12           Now, point 14 starts on page 3.  Again, would be the
  

13   third column from the left titled Class II, refers to point 14.
  

14           Class II receipts =((pounds Class 2 SNF + pounds Class
  

15   3 SNF) * Class II SNF price per pound) + ((pounds Class 2
  

16   butterfat + pounds Class 3 butterfat) * Class II price per
  

17   pound of butterfat)
  

18           The next column, which will be 15.  Class III receipts
  

19   = (pounds 4b butterfat, should be pounds Class 4b butterfat
  

20       JUDGE CLIFTON:  Okay.  So times is correct; is that right?
  

21       MR. METZGER:  Let's start from the beginning.
  

22       JUDGE CLIFTON:  Okay.
  

23       MR. METZGER:  Class III receipts = (pounds insert the word
  

24   class --
  

25       JUDGE CLIFTON:  Oh.  All right.  So all we're doing -- so,
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 1   Ms. Elliott, are you with me?
  

 2       MS. ELLIOTT:  Yes.
  

 3       JUDGE CLIFTON:  We're just inserting the word "class".
  

 4       MS. ELLIOTT:  Okay.
  

 5       JUDGE CLIFTON:  All right.  Mr. Metzger?
  

 6       MR. METZGER:  Class 4b butterfat * Class III butterfat
  

 7   price per pound) + (pounds Class 4b protein * Class III protein
  

 8   price per pound) + pounds again class --
  

 9       JUDGE CLIFTON:  All right.  Ms. Elliott, are you there?
  

10       MS. ELLIOTT:  Yes.
  

11       MR. METZGER:  4b other solids * Class III other solids
  

12   price per pound)
  

13       JUDGE CLIFTON:  All right.  And just to be sure, would you
  

14   please re-read your point 15 on page 8?
  

15       MR. METZGER:  Very well.
  

16           Class III receipts = (Class --
  

17           Point 15.  Class III receipts = (Pounds Class 4b
  

18   butterfat * Class III butterfat price per pound) + (pounds
  

19   Class 4b protein * Class III protein price per pound) +
  

20   (Pounds Class 4b other solids * Class III other solids price
  

21   per pound).
  

22           Point 16, Next Column, refers to the next column
  

23   entitled Class 4.
  

24           Class 4 receipts = (Pounds Class 4a SNF times Class 4
  

25   SNF price per pound) + (pounds class
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 1       JUDGE CLIFTON:  Ms. Elliott, are you there?
  

 2       MS. ELLIOTT:   No.
  

 3       JUDGE CLIFTON:  In 16, nearly the end of the first line,
  

 4   there's a 4a but it needs the word Class in front of it.
  

 5       MS. ELLIOTT:  Okay.
  

 6       JUDGE CLIFTON:  So just starting from what's in that
  

 7   parentheses, Mr. Metzger.
  

 8       MR. METZGER:  Very well.  Pounds Class 4a butterfat * Class
  

 9   4 price per pound butterfat).
  

10           And then the next column is 17.  That column titled
  

11   Total.  Total pooled receipts = sum of Class I, Class I
  

12   location differential, Class II, Class III, and Class IV
  

13   receipts.
  

14           The next column, 18.  The next column is titled
  

15   Transportation Net.  The transportation credits and allowances
  

16   used are the historical monthly totals provided by CDFA in
  

17   Table 10.  NAJ did not attempt to recreate an estimate the
  

18   transportation credits as proposed in the Cooperative proposal.
  

19           Point 19, Fortification.  Gives the column titled
  

20   Fortification.  The fortification allowance used is the
  

21   historical fortification allowance provided by CDFA.
  

22           Next column, Quota, Net of RQA, is point 20.  Quota
  

23   premium, net of Regional Quota Adjuster was provided by CDFA.
  

24           Next column, MA Fee, is point 21.  The Market
  

25   Administrator fee is priced at $750,000 per month.  This total
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 1   reflects both the approximate monthly cost of CDFA's Milk
  

 2   Pooling Branch and the typical MA office assessment rate of
  

 3   2 cents per hundredweight for member milk and a variable higher
  

 4   rate for independent milk.
  

 5           The next column, Total, refers to point 22.
  

 6   Total pool deductions = sum of transportation fortification
  

 7   allowance quota and MA fee.
  

 8           The next column, Net to Producers, point 23.
  

 9   Net to producers = total pooled receipts - total pooled
  

10   deductions.
  

11           The next column, Class III Value is point 24.
  

12   Class III value = (pooled pounds protein * protein price per
  

13   pound) + pooled pounds butterfat * Class III butterfat price
  

14   per pound) + (pooled pounds other solids * other solids price
  

15   per pound)
  

16           The next column, PPD total, is point 25.  Pooled PPD
  

17   value = net to producers - Class III value.
  

18           Next column, PPD per hundredweight is point 26.  PPD
  

19   per hundredweight = pooled PPD/total hundredweight of pooled
  

20   milk.
  

21           Now, in Table 12, we can move to page 4.
  

22       JUDGE CLIFTON:  Okay.  Now, are you taking us to Table 12
  

23   or are we staying in Table 9?
  

24       MR. METZGER:  We are in Table 9.  We can go to --
  

25       JUDGE CLIFTON:  Where do you want us to go?
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 1       MR. METZGER:  Let's continue, I think, let's continue to
  

 2   work through Table 9.  I think Tables 10 and 11 are fairly
  

 3   self-explanatory, and we can get back to them once we have
  

 4   worked through the entire PPD calculation.  I would rather do
  

 5   that than jump back and forth, if that's okay.
  

 6       JUDGE CLIFTON:  Sure.  So what page should I have open in
  

 7   my tables?
  

 8       MR. METZGER:  In your tables you should be on Table 9,
  

 9   Page 4.
  

10       JUDGE CLIFTON:  Okay.
  

11       MR. METZGER:  The columns following year and the month.
  

12   The next three columns are Percent PPD-F; Percent PPD-P; and
  

13   Percent PPD-OS, that refers to point 27.
  

14           The percentage of the PPD to be assigned to each of the
  

15   three components (butterfat, protein, and other solids) for
  

16   2009 through 2013 was obtained from analysis done by
  

17   Dr. John Newton and published by Dairy Markets and Policy
  

18   Information Letter Series, "Interpreting Proposed Language for
  

19   the California Federal Milk Marketing Order".  NAJ calculated
  

20   the percentages for 2014.
  

21           The next column on Table 9, Dollars PPD Protein, refers
  

22   to -- references back to point 28.
  

23           Oops, I skipped a column.  The column, Dollars PPD-F in
  

24   Table 9, refers to point 28 in my testimony on page 9.
  

25   PPD value assigned to butterfat = total PPD value * percent PPD
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 1   butterfat.
  

 2           The next column is point 29.  PPD value assigned to
  

 3   protein = total PPD value * percent PPD protein.
  

 4           The next column refers to point 30.  PPD value assigned
  

 5   to other solids = total PPD value * percent PPD other solids.
  

 6           The next column, Dollars PPD/Per Pound Fat refers to
  

 7   point 31.  PPD per pound butterfat = PPD butterfat value/pounds
  

 8   pooled butterfat.
  

 9           The next column refers to point 32.  PPD for pound of
  

10   protein = PPD protein value/by pounds pooled protein.
  

11           The next column refers to point 33.  PPD for pound
  

12   other solids = PPD other solids value/pounds pooled other
  

13   solids.
  

14           The next column, Producers Fat Dollars, is point 34.
  

15   Producer butterfat price = Class III butterfat price + PPD per
  

16   pound butterfat.
  

17           The next column is point 35.
  

18   Producer protein price = protein price + PPD per pound of
  

19   protein.
  

20           The next column is point 36.  Producer other solids
  

21   price = other solids price plus PPD per pound of other solids.
  

22           The next column that is titled Percent F + 2 SD is
  

23   point 37 in the testimony.  Percent butterfat + 2 standard
  

24   deviation = pool butterfat percent + (2 * 0.29).
  

25           Next column is point 38, percent protein + 2 SD =
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 1   protein pool protein percent + (2 * 0.16).
  

 2           The next column, Percent Other Solids + 2 SD = pooled
  

 3   other solids percent + and that should be a plus not an equal.
  

 4       JUDGE CLIFTON:  All right.  So Ms. Elliott, we're on page 9
  

 5   of the testimony, we're in number 39, nearly at the bottom, and
  

 6   nearly at the end of that line there's an equal before a
  

 7   parentheses.  And we're going to change the equal to plus.
  

 8       MS. ELLIOTT:  Okay.
  

 9       JUDGE CLIFTON:  So 39, again.  Percent other solids + 2 SD
  

10   = pooled other solids percent + (2 times 0.09)
  

11           And column 40, PPD per hundredweight + 2 SD = ((percent
  

12   butterfat + 2 SD * PPD per pound butterfat) + (percent protein
  

13   + 2 SD * PPD per pound protein) + (percent other solids + 2 SD
  

14   * PPD per pound other solids))/hundred.
  

15           Now, before I go on with my testimony, let's refer
  

16   quickly to Tables 10 and 11.  Table 10 is the transportation
  

17   allowance and credits.  This information is direct from CDFA.
  

18   There is no NAJ analysis done on this, it's simply the data set
  

19   that which used in Table 9 for the PPD calculation.
  

20           Table 11, Class 1 sales, also comes direct from CDFA.
  

21   It shows Class 1 sales in Northern California and
  

22   Southern California.  NAJ analysis starts about two-thirds down
  

23   the page with a row that is titled Northern to Southern ratio,
  

24   where I calculated the Northern, the sales in
  

25   Northern California to Southern California for each year, 2009

3712



TRANSCRIPT OF PROCEEDINGS

 1   through 2014.  I did an overall average ratio of those six
  

 2   years, then incorporated USDA's Class I differentials for
  

 3   Northern and Southern California, and that's where I came up
  

 4   with the weighted average of $1.97 per hundredweight, which was
  

 5   used in the Class 1 differential calculation back in Table 9.
  

 6   All right?
  

 7       JUDGE CLIFTON:  Good.
  

 8       MR. METZGER:  Very good.  Restarting testimony on page 10,
  

 9   at the top:
  

10           NAJ's analysis found the PPD to be negative 46 out of
  

11   the 72 months, or nearly two-thirds of the months included.
  

12   The average monthly PPD is -$0.27 per hundredweight.  When the
  

13   PPD is distributed across components, as requested in the
  

14   Cooperatives' proposal, the average monthly PPD is -$0.03 per
  

15   pound of butterfat, -$0.05 per pound of protein, and negative
  

16   less that $0.01 per pound of other solids.  The analysis
  

17   determined that the PPD would average -$0.31 per hundredweight
  

18   for higher component milk that (+2 SD).
  

19           As outlined and documented earlier in this testimony,
  

20   changing California's regulated milk pricing to be based on
  

21   protein and other solids, instead of SNF, will send producers
  

22   the proper economic signal to increase their protein
  

23   production.  However, the proposal to distribute the pool's PPD
  

24   value to component values will partially negate the incentive
  

25   to increase component production.  Given that PPD's will be
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 1   negative nearly two months out of every three, component values
  

 2   to producers will be discounted two-thirds of the time.
  

 3   Furthermore, the Cooperatives' proposal that the PPD be
  

 4   apportioned among the components relative to their value in the
  

 5   total Class III value, results in the largest negative PPD
  

 6   value being assisted to the most valuable component.  Economic
  

 7   convention and logic would be to incentivize production of
  

 8   milk's most valuable component not to apply the largest
  

 9   discount to its price.  In addition, higher component milk
  

10   represented in this analysis by milk that is two standard
  

11   deviations higher than average milk on a per hundredweight
  

12   basis will be discounted more than average component milk, even
  

13   though the higher component milk provides greater benefit to
  

14   the California dairy industry.
  

15           NAJ urges the Secretary to reject the proposal to
  

16   assess the PPD value to milk components, because PPD's will be
  

17   negative most months.  Production of milk components should be
  

18   incentivized in California, and this PPD proposal will,
  

19   instead, dis-incentivize proponent production.  Instead, if an
  

20   FMMO is recommended for California, the PPD should be
  

21   calculated and distributed to producers on the basis of
  

22   hundredweights of milk pooled, as it is done in the other
  

23   FMMO's utilizing multiple component pricing.
  

24
  

25   Cooperatives Proposal for Pool Plant Provision
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 1           NAJ opposes the Cooperatives' proposal to classify all
  

 2   plants in the marketing area receiving Grade A milk, as pool
  

 3   plants.
  

 4           First, while the Cooperatives' proposal provides
  

 5   exemptions for certain Class I plants, similar exemptions are
  

 6   not proposed for manufacturing plants.  Specific pooling
  

 7   exemptions are proposed for producer-handlers with less than
  

 8   3 million pounds of Class I distribution per month, and other
  

 9   Class I plants with route distribution less than 150,000 pounds
  

10   per month.  These same Class I exemptions exist in the other
  

11   FMMO's.  However, the Cooperatives' proposal does not provide
  

12   exemptions for any manufacturing plants.  Such exemptions are
  

13   not needed in the other FMMO's because pooling manufacturing
  

14   milk is optional, and any manufacturing plant, regardless of
  

15   capacity, can simply out not to pool their milk.  NAJ believes
  

16   that at a minimum, the California FMMO should provide
  

17   exemptions from pooling to manufacturing plants that meet the
  

18   same milk source and monthly volume criteria as exempted
  

19   Class 1 plants.
  

20           NAJ proposes that producer-owned manufacturing plants
  

21   processing less than 3 million pounds of milk per month of only
  

22   their own milk, and any manufacturing plant processing less
  

23   than 150,000 pounds of milk per month, be exempted from
  

24   pooling.  Due to FMMO price formulas that set the Class I price
  

25   as the higher of the advanced Class III or IV price, the
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 1   regulated price for Class I milk is higher than the regulated
  

 2   price for manufacturing milk most months.  NAJ believes that if
  

 3   some of the marketing area's plants with the highest milk
  

 4   value -- I'm sorry, I'll start that sentence again.
  

 5           NAJ believes that if some of the marketing area's
  

 6   plants with the highest value milk Class I warrant exemption
  

 7   from pooling, the same pooling exemption should be provided to
  

 8   manufacturing plants meeting the same criteria as the exempted
  

 9   Class I plants.
  

10           NAJ's second objection to defining all plants in the
  

11   marketing area as pool plants is that this provision does not
  

12   exist, and has not been proposed in any other FMMO.  In the
  

13   other FMMO's, manufacturing milk is incentivized to be pooled
  

14   in order to receive the order's PPD's, which are positive the
  

15   vast majority of months.  About ten years ago, depooling
  

16   manufactured milk became problematic in some FMMO'S because
  

17   manufacturing plants had the option to depool all their milk
  

18   for any month that an Order's PPD was negative and then
  

19   immediately reassociate all their milk with the pool the
  

20   following month if the PPD became positive.  This issue was
  

21   addressed by amending FMMO pooling provisions.  The approved
  

22   changes did not reclassify all plants in the marketing area as
  

23   pool plants, and, in fact, that option was not part of any
  

24   hearing proposal.  Instead, FMMO provisions were changed to
  

25   restrict how much milk a manufacturing plant could pool in a
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 1   given month to be based on a percentage of the milk the plant
  

 2   pooled the previous month.  The revised pooling provisions
  

 3   incentivized manufacturing plants to pool a significant amount
  

 4   of their milk in the occasional months that PPD's were
  

 5   negative.  While manufacturing plants and the producer
  

 6   supplying those plants stand to make money by depooling milk in
  

 7   months with negative PPD's, the strict repooling provisions
  

 8   mean the plants and producers will forego PPD revenue the
  

 9   following months when PPD's are likely to be positive.  NAJ
  

10   supports implementing pooling provisions and restrictions
  

11   similar to those in other FMMO's for a California FMMO.
  

12           The ability to depool milk also serves a vital role in
  

13   balancing the milk supply.  To quote a long-time colleague and
  

14   friend of the dairy industry, Ben Yale, "In order for there to
  

15   be enough milk all of the time, there needs to be too much milk
  

16   some of the time."
  

17           NAJ's analysis found PPD to be negative 46 out of the
  

18   72 months for -- whoa -- I went backwards instead of forwards.
  

19   Strike that.  Let's go to 12 instead of 10, page 12 instead of
  

20   10, shall we?  Thank you.  Excuse me.
  

21           Some manufacturing plants exist primarily to balance
  

22   the milk supply during the times of too much milk.  These
  

23   plants run at full capacity only part of the year when milk
  

24   supply outpaces conventional processing capacity.  The rest of
  

25   the year, these balancing plants operate on reduced schedules
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 1   or may shut down entirely.  Due to their irregular processing
  

 2   schedules, their cost, and therefore, their make allowances,
  

 3   are greater than those of manufacturing plants that can run at
  

 4   full capacity nearly all the time.  These balancing plants can
  

 5   offset their higher costs by purchasing milk for less than
  

 6   class value when surplus milk is abundant.  The Cooperatives'
  

 7   proposal requiring all plants to be pool plants, eliminates the
  

 8   option for below class sales and will greatly hinder, if not
  

 9   eliminate, the ability of balancing plants to be competitive.
  

10   The elimination of these balancing plants will lead to
  

11   increased disorderly marketing by requiring milk to be hauled
  

12   farther to find processing, available processing capacity, or
  

13   even an increase of milk being dumped.
  

14
  

15   Dairy Institute Proposal for Class III and IV Prices
  

16           Put a caveat in here in that I appreciate that the
  

17   Dairy Institute has not put in a proposal yet, but this
  

18   testimony is based on their proposal that was submitted as part
  

19   of the hearing request, so NAJ is anticipating that this will,
  

20   indeed, be part of their proposal presented.  Back to my
  

21   prepared testimony:
  

22           Different price formulas between orders can, and do,
  

23   lead to disorderly marketing.  The regulated prices in the
  

24   three FMMO's in the Southeastern United States, Orders 5, 6,
  

25   and 7, are based on fat and skim values, while the surrounding
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 1   FMMO's are based on multiple-component pricing.  NAJ observes
  

 2   milk movement into and out of Orders 5, 6, and 7 based on its
  

 3   component levels and component prices instead of serving market
  

 4   needs or to promote marketing efficiency.  In the overlapping
  

 5   milk sheds serving the three Southeast markets which use
  

 6   fat-skim pricing, and the neighboring Southwest, Central,
  

 7   Mideast, and Northeast markets, which use multiple component
  

 8   pricing, incentives are created by regulation rather than
  

 9   the -- should insert a word "the" so I'll start that sentence
  

10   again.
  

11           In the overlapping milk sheds serving the three
  

12   Southeast markets which use fat-skim pricing and the
  

13   neighboring Southwest, Central, Mideast, and Northeast markets
  

14   which use multiple-component pricing, the incentives created by
  

15   regulation, rather than efficiency can be significant.
  

16       JUDGE CLIFTON:  All right.  We'll be happy to insert that
  

17   "the".  Page 12, in the middle of the page, we'll insert the
  

18   word "the" just between "pricing," and "incentives".
  

19       MR. METZGER:  High-protein milk produced in the Southeast
  

20   market or in the nearby milk shed is encouraged by
  

21   multiple-component pricing to be marketed to maximize component
  

22   income.  This draws available milk away from fluid use in the
  

23   Southeast market, aggravating the deficit production that
  

24   characterizes those markets.  Conversely, low solids milk in
  

25   the common milk shed is encouraged by fat-skim pricing to be
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 1   marketed under the Southeast milk order pools, because greater
  

 2   revenue is available under a pricing plan that does not account
  

 3   for less value in low protein producer milk.  These marketing
  

 4   patterns, created by regulatory incentives, come at the expense
  

 5   of marketing efficiency.
  

 6           Establishing unique price formulas for a California
  

 7   Order, which may, in turn, set precedence for other FMMO's,
  

 8   holds the potential for similar and efficient milk movement
  

 9   simply because of differences in regulated price formulas,
  

10   rather than market need, market value, or market efficiency.
  

11   Therefore, NAJ finds the Dairy Institute proposal which would
  

12   establish price formulas for Class III and IV milk that would
  

13   be specific to a California order, to be problematic.
  

14   Producers and processors in every FMMO can claim production,
  

15   marketing, and manufacturing conditions in their marketing area
  

16   that are unique to their order.  Establishing separate price
  

17   formulas for a California Order would set a precedent that NAJ
  

18   expects will be lead to other Orders unique price formulas for
  

19   their Orders, most probably starting with the Pacific Northwest
  

20   and Arizona Orders, given their proximity to California and
  

21   their competition for similar markets.
  

22           The issues of price discovery and make allowances may
  

23   well need to be updated, and perhaps even regionalized.  An
  

24   evaluation of a national surface map for milk used for
  

25   Class III and IV products may be in order.  Any such analysis
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 1   should include exported milk solids, given that exports account
  

 2   for 15 percent of milk solids produced nationally, including 30
  

 3   percent of the milk solids produced in California (Table 12).
  

 4   NAJ believes these issues are best addressed through a hearing
  

 5   covering all FMMO's and not one individual order basis.  Should
  

 6   the Secretary recommend an FMMO for California which includes
  

 7   Class III and IV price formulas specific to the order, NAJ
  

 8   suggests a delay in implementation of a Final Order until USDA
  

 9   can convene a national hearing covering the other Orders, to
  

10   afford them the same consideration granted to California.
  

11           Real quick, Table 12 is the simplest table in this
  

12   whole exhibit.  It simply is the calculation showing that in
  

13   2013, U.S. milk solids exported at 15.5 percent, the source of
  

14   that is the National Milk Producers' Federation, then the NASS
  

15   USDA statistics published by California Ag Statistics, reported
  

16   that 40 percent of the dairy exports came from California, and
  

17   we have also established in this hearing that approximately 20
  

18   percent, 21 percent of U.S. milk production comes from
  

19   California.  So 15.5 percent of U.S. milk solids exported,
  

20   times 40 percent dairy exports coming from California, divided
  

21   by 21 percent, of U.S. milk production from California, leads
  

22   us to 30 percent of California milk solids being exported.  All
  

23   right?
  

24
  

25   Heading, and what we have all been waiting for:
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 1   Conclusion
  

 2           Implementation of FMMO pricing in California will
  

 3   provide a stronger price signal to produce protein than the
  

 4   current CDFA pricing.  However, as outlined in this testimony,
  

 5   NAJ finds to be problematic, parts of the Cooperatives'
  

 6   proposal dealing with PPD calculations and pooling, and the
  

 7   Dairy Institute proposal requesting unique price formulas for
  

 8   Class III and IV milk in a California order.
  

 9           Seeing that there are no questions, I will step down.
  

10       JUDGE CLIFTON:  Mr. Beshore, would you like to begin the
  

11   questioning of Mr. Metzger?  Mr. Vetne, would you?
  

12       MR. VETNE:  May I introduce a point of order?
  

13       JUDGE CLIFTON:  Oh, admission of the exhibits?
  

14       MR. VETNE:  Exactly.
  

15       JUDGE CLIFTON:  Thank you.  Mr. Vetne, I really do
  

16   appreciate your participation in here.  All right.
  

17           Is there, does anyone wish to question Mr. Metzger
  

18   before determining whether you have any objection to the
  

19   admission into evidence of Exhibit 81, his testimony?  No one.
  

20   Are there any objections of the admission into evidence of
  

21   Exhibit 81?  There are none.  Exhibit 81 is admitted into
  

22   evidence.
  

23           (Thereafter, Exhibit 81 was
  

24            received into evidence.)
  

25       JUDGE CLIFTON:  With regard to Exhibit 82, the tables, does
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 1   anyone wish to question Mr. Metzger before determining whether
  

 2   you have an objection?  No one.  Is there any objection to the
  

 3   admission into evidence of Exhibit 82?  There is none.
  

 4   Exhibit 82 is admitted into evidence.
  

 5            (Thereafter, Exhibit 82 was
  

 6            received into evidence.)
  

 7       JUDGE CLIFTON:  Mr. Beshore, would you like to begin the
  

 8   questioning?
  

 9                       DIRECT EXAMINATION
  

10   BY MR. BESHORE:
  

11      Q.  Marvin Beshore.
  

12          Thank you, your Honor, and thank you, Mr. Metzger.  You
  

13   are in a very select group of persons with your mastery of
  

14   component pricing values in the industry, and I appreciate your
  

15   contribution of that talent to the record here --
  

16      A.  Thank you.
  

17      Q.  -- and your testimony and exhibits.  So I just got
  

18   questions on a number of, number of things, a number of areas.
  

19           First of all, can you tell us, you know, for this
  

20   hearing, a little bit about National All-Jersey -- a little bit
  

21   more about National All-Jersey?  Is National All-Jersey a
  

22   participant in any capacity in the California market in terms
  

23   of marketing milk or being involved in negotiating contracts
  

24   for sales of milk?
  

25      A.  No, we are not.
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 1      Q.  Okay.  You have about a hundred, nearly a hundred
  

 2   members in California, let's say.  Do you know -- do you know
  

 3   their affiliations with other organizations in California?
  

 4          The reason I ask is this.  Okay?  So we have got three
  

 5   proposed, three, the Cooperatives, the three largest
  

 6   Cooperatives, representing 75 percent plus of California's milk
  

 7   production are the proponents of Proposal 1.  The free-trade
  

 8   associations of dairy farmers in California, California Dairy
  

 9   Campaign, Western United Dairymen, and Milk Producers Council,
  

10   have all testified in support of Proposal 1 as well.  Would
  

11   your hundred members be members of those groups, either the
  

12   trade associations and/or the cooperatives?
  

13      A.  I can safely, I can't name particular members to
  

14   particular groups, but I am confident that we have numbers,
  

15   National All-Jersey, has members in California who are also
  

16   members of all six of the organizations you quoted.
  

17      Q.  Okay.  So is National All-Jersey supporting a Federal
  

18   Milk Marketing Order for the State of California?
  

19      A.  Yes.
  

20      Q.  Okay.
  

21      A.  Because of its pricing incentive, it's beneficial, we
  

22   believe, to all.
  

23      Q.  Okay.  Thank you.  Now, let's talk about some of the
  

24   particulars.
  

25           You know, I am not sure which exhibit it is here, but
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 1   Class 1 pricing, California's got this fluid carrier pricing
  

 2   which shows up on one of your exhibits, but you are familiar
  

 3   with that, I assume.
  

 4      A.  Not really with the Class 1 fluid carrier pricing.  The
  

 5   reason that is it is in my testimony is in order to calculate
  

 6   total pounds of Class 1 milk, that being Class 1 -- California
  

 7   Class 1 SNF plus California Class 1 fluid carrier.
  

 8      Q.  Okay.  So maybe you have haven't analyzed this and
  

 9   can't answer this question, but let me just throw it out.  It
  

10   appears that one of the impacts of having a fluid carrier,
  

11   which is basically pricing a portion of the value, roughly, I
  

12   think it is 75 percent or so, skim value of Class 1 just on a
  

13   straight volume basis.  You understand that, right?
  

14      A.  Right.
  

15      Q.  Okay.  So one of the effects of that is that it
  

16   devalues the solids value in Class 1, whether solids not fat,
  

17   protein, whatever.  Devalues, depreciates the portion of
  

18   Class 1 value that is reflected in the solids prices.  And I
  

19   wonder if you have any thoughts about that from, you know,
  

20   national -- from your perspective as promoting valuation of,
  

21   you know, the solids in milk?
  

22      A.  No, I really don't.  I can't provide any specific
  

23   analysis on that.
  

24      Q.  Okay.  So you haven't really looked at that?
  

25      A.  No, I have not.
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 1      Q.  You haven't prepared, for instance, the price of solids
  

 2   under that fluid carrier system, both presently in California
  

 3   and in the Dairy Institute proposal, that the price of Class 1
  

 4   solids, for instance, are less than the price of Class 2
  

 5   solids, Class 3 solids, Class 4 solids?
  

 6      A.  I have not looked at that.
  

 7      Q.  Let me ask you then, about the PPD concern.  So as you
  

 8   indicated in your testimony on page 1, under an FMMO, the price
  

 9   per protein, which is presently included in SNF in California
  

10   system at $1.22 a pound, would increase to $2.94 under an FMMO
  

11   for the five or six-year period?
  

12      A.  In that six-year time period, yes.
  

13      Q.  Okay.  And your analysis in, what is it, Exhibit 10?
  

14      A.  PPD analysis is Table 9.
  

15      Q.  Table 9?
  

16      A.  Yes.
  

17      Q.  Okay.  The PPD analysis in Table 9 basically shows that
  

18   instead of the protein price under the Cooperatives' proposal,
  

19   instead of protein price being $2.94, it would be $2.91,
  

20   correct?
  

21      A.  I believe it would have been $2.89.  It was a nickel
  

22   difference.
  

23      Q.  $2.89?
  

24      A.  Yeah.  The butterfat price difference was three cents.
  

25      Q.  Okay.  So if it were the case that when you did the
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 1   analysis of how this worked out, more months showed a positive
  

 2   PPD than a negative PPD, it would actually be on, the protein
  

 3   value would have been on the plus side.  That is, it would be
  

 4   greater than $2.94, correct?  I mean, in the months where the
  

 5   PPD is plus, the protein value is greater than $2.94; correct?
  

 6   In your analysis?
  

 7      A.  In the months that the PPD is correct, the PPD would
  

 8   add to the protein value.
  

 9      Q.  Okay.  And --
  

10      A.  In the one-third of the months where the PPD is shown.
  

11      Q.  Right.  But that would be a good thing, from your
  

12   perspective.
  

13      A.  It would be even better if they were positive
  

14   two-thirds of the time.
  

15      Q.  Okay.  But -- but, I mean, you have testified it's
  

16   positive a great majority of the time the rest of the system,
  

17   but it is pretty obvious they are not going to be positive a
  

18   great majority of the time in a California Federal Order,
  

19   correct?
  

20      A.  That's correct.
  

21      Q.  Okay.  So basically since they are minus, you would
  

22   rather see it priced on, you would rather see that minus value
  

23   priced on a fat-skim basis than, or just a straight volume
  

24   basis?
  

25      A.  Just a straight volume basis, as is done in the other
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 1   Federal Orders, yes.
  

 2      Q.  So what works your way you want it on protein, and when
  

 3   it doesn't, it's better to have it on fat-skim?
  

 4      A.  On volume.
  

 5      Q.  On volume, I'm sorry.  Correct?
  

 6      A.  Correct.
  

 7      Q.  Let's talk about pooling a little bit, or maybe -- so
  

 8   there are two issues regarding pooling.
  

 9       JUDGE CLIFTON:  I'm sorry, I want to go back to your
  

10   question, Mr. Beshore.
  

11           Mr. Metzger, you are not advocating a different system
  

12   for the months --
  

13       MR. METZGER:  I'm not.
  

14       JUDGE CLIFTON:  Right.  So the predicate to Mr. Beshore's
  

15   question was a little misleading, suggesting that in the months
  

16   where it was to the advantage of the Association, they wanted
  

17   it to be different.
  

18       MR. BESHORE:  I guess I meant if it were to the advantage
  

19   the majority of the months, I think they would support.
  

20       MR. METZGER:  If it were, if it were to the plus side the
  

21   majority of the months, it would incentivize protein production
  

22   for all California producers.
  

23       MR. BESHORE:  Okay.
  

24   BY MR. BESHORE:
  

25      Q.  And you would support that?
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 1      A.  I would support that.
  

 2      Q.  Okay
  

 3      A.  But since it is negative, it is going to
  

 4   dis-incentivize, and actually butterfat production, and that's
  

 5   not to the benefit of the California Dairy Industry.
  

 6      Q.  Okay.  The differences of, you know, five cents a pound
  

 7   protein and three cents a pound butterfat, by your calculations
  

 8   in Table 9?
  

 9      A.  That is correct.
  

10      Q.  Okay.  So on pooling and I think -- I think you had two
  

11   issues there, one is the, you have the exempt plant or
  

12   producer-handler --
  

13      A.  Yes.
  

14      Q.  -- perhaps situation, the other is inclusive pooling or
  

15   mandatory pooling?
  

16      A.  Yes.
  

17      Q.  So if we can separate those out.  You are not, in terms
  

18   of the request to exempt small manufacturing plants, there's,
  

19   that doesn't, the language for producer-handlers or exempt
  

20   plants in other Orders doesn't provide that now, correct?
  

21      A.  Correct.  And it doesn't need to because small-scale
  

22   manufacturing plants would not be, are not required to be
  

23   pooled.  If they opt not to be part of the pool, they simply
  

24   opt not to be part of the pool.
  

25      Q.  Right.  But they can opt to be part of the pool now.
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 1      A.  By meeting the qualifications as far as touch base
  

 2   days, diverting percentages, etcetera, they do have to meet
  

 3   criteria in the other Orders if they want to be associated with
  

 4   the pool.
  

 5      Q.  Correct.  And they would, and I know a lot of artisan
  

 6   cheese plants in other Orders that just make a portion of their
  

 7   milk into cheese, or like to be pool producers.  Isn't that a
  

 8   common thing?
  

 9      A.  I'm sure that it happens on the artisan cheese makers,
  

10   some may choose to associate them with the pool.  I have no
  

11   idea what percentage of such plants that represents.
  

12      Q.  Okay.  So how would you expect that, how would you want
  

13   that to work in California?
  

14      A.  In California, at a minimum, the small-scale
  

15   manufacturing plants that meet the same criteria as exempted
  

16   Class 1 plants, should also be exempted, is our position.  So
  

17   if you have got someone who is, as I read the proposed
  

18   language, if you have got someone that's milking 30 cows and
  

19   converting all their milk into artisan cheese, they don't
  

20   balance, they require no balancing and they provide no
  

21   balancing to anyone else.  As I read the language, that plant
  

22   will be a pool plant in California, even though it would be
  

23   below the, even though if that plant were distributing fluid
  

24   milk instead of artisan cheese, they would be exempted because
  

25   it would be less than 150,000 pounds of milk.
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 1      Q.  Correct.  But if they are less than 150,000 pounds and
  

 2   they make all their milk into cheese, they are just not part of
  

 3   the pool, right?
  

 4      A.  That would not be my interpretation as the co-op
  

 5   language as proposed, that all plants are pool plants, with
  

 6   exception, with exemptions provided for certain Class 1
  

 7   processors, but I don't see where those exemptions are provided
  

 8   for manufacturing plants.
  

 9      Q.  So you are looking for that in the exempt plant
  

10   category?
  

11      A.  I am, at a minimum.
  

12      Q.  Okay.  Okay.  Now, with respect to, with respect to
  

13   pooling.  First of all, your analysis in Table 9 of negative
  

14   PPD's and such, didn't do any analysis of class, of the
  

15   incentive in the California FMMO for Class 4 or Class 2
  

16   depooling, right?  You were just looking at the Class 3 issue
  

17   with respect to negative PPD's and depooling?
  

18      A.  I'm not sure I understand your question, I'm sorry.
  

19      Q.  Well, when we look at --  when you calculated that 46
  

20   out of 72, well, a negative PPD is one way to look at when
  

21   there's an incentive to depool Class III milk, right?
  

22      A.  Yes.
  

23      Q.  Okay.
  

24      A.  In the other Federal Orders, yes.
  

25      Q.  In the other Federal Orders, and would be the same here
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 1   if that option was available?
  

 2      A.  If it were available, yes.
  

 3      Q.  Okay.  But that doesn't -- that doesn't make any
  

 4   calculation of whether Class 2 or Class 4 plants would want to
  

 5   depool if they could?
  

 6      A.  I did not analyze that, that is correct.
  

 7      Q.  Okay.  That's what I, that's what I tried to get out
  

 8   that first question, which wasn't very good.
  

 9           If you were to analyze that, just from your experience
  

10   in other orders, and the way this one works in terms of the
  

11   quota, and other deductions that come off the pool, there's
  

12   certainly times when Class 2 and Class 4 would want to depool,
  

13   wouldn't you agree?
  

14      A.  There may be, those times may exist, yes.
  

15      Q.  Okay.  As they do in other Orders now?
  

16      A.  Yes.
  

17      Q.  So that would mean, would it not, that there would be
  

18   in a California Order, essentially not just two-thirds of the
  

19   time, where Class 3 would want to depool, but you would have
  

20   even depooling even higher percentage of time when you look at
  

21   Class 2 and Class 4 data?
  

22      A.  Perhaps.
  

23      Q.  There's some question in your mind there.
  

24      A.  Well, I don't want to say absolutely because I have not
  

25   analyzed it.

3732



TRANSCRIPT OF PROCEEDINGS

 1      Q.  But in other Orders where we don't have the additional
  

 2   factor that leads to greater, more negative PPD's here, that's
  

 3   what you have analyzed, in fact, you have done a really good
  

 4   job at analyzing that because you put the MA fee in there as
  

 5   well as the fortification allowance and chargeable allowance
  

 6   going in there.  I appreciate that.
  

 7          Since in other Federal Orders that don't have those
  

 8   negatives before the PPD is calculated, Class II and Class IV
  

 9   presently depool, isn't it absolutely certain that there would
  

10   be times in California that they would depool?
  

11      A.  Yes.
  

12      Q.  Okay.  Did you do any, so in opposing the inclusive
  

13   pooling when it comes to Class III, you want producer supply in
  

14   these Class III plants to be able to keep their protein value
  

15   when it is higher than pool price -- correct -- by depooling?
  

16      A.  If the milk is -- essentially that would be correct.  I
  

17   mean, if the milk is depooled, then there is no required
  

18   regulated minimum price to be paid on those milk components.
  

19      Q.  And that's the reason why people depool?
  

20      A.  Exactly.
  

21      Q.  Okay.  They want to keep all the value for themselves
  

22   and not share it with the pool, right?
  

23      A.  Right.  And that's why in the other Federal Orders,
  

24   when depooling became a problem six, eight, ten years ago,
  

25   amendments to the Orders were made so that yes, you could still
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 1   depool your manufactured milk, but the process to get it
  

 2   reassociated with the pool was limited to like 115 percent of
  

 3   your previous month's pooling.  So if you saw a "windfall", by
  

 4   depooling milk in a particular month with a large negative PPD,
  

 5   you had to temper your decision with potential that you would
  

 6   be foregoing positive PPD's in the ensuing months because of
  

 7   the restrictions on the amount of milk you could reassociate
  

 8   with the pool.
  

 9      Q.  Okay.  But you haven't done any analysis here given
  

10   quota, transportation pool, MA fees, all the factors that you
  

11   have put into your table?  You haven't, which don't exist in
  

12   other Federal Orders, you haven't done any analysis to see
  

13   whether a repooling limitation of 115, or 25, or 35, whatever
  

14   it is, to see whether repooling limitation would actually work
  

15   in this marketplace with the utilizations and all the other
  

16   factors that go into this pool?
  

17      A.  I have not analyzed that.
  

18      Q.  That's all I have right now.  Thank you very much,
  

19   Erick.
  

20       JUDGE CLIFTON:  Who next has questions for Mr. Metzger?
  

21   Ms. Vulin?
  

22                        CROSS-EXAMINATION
  

23   BY MS. VULIN:
  

24      Q.  Good morning, Mr. Metzger.
  

25      A.  Good morning.
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 1      Q.  So I have some questions.
  

 2       JUDGE CLIFTON:  Just state your name, please.
  

 3       MS. VULIN:  Sorry, Ashley Vulin.
  

 4   BY MS. VULIN:
  

 5      Q.  So I kind of want to go through and make sure I
  

 6   understand everything that you have been presenting, as it is
  

 7   incredibly complex.  Just a simple question on page 1 of
  

 8   Exhibit 81, which is your testimony.  When referring to other
  

 9   solids, are those -- what are the other solids?
  

10      A.  The other solids is primarily the lactose in milk, also
  

11   consists of some mineral content.  Essentially, it is any, as
  

12   the name implies, it's any solids in the milk, excepting
  

13   protein and butterfat.
  

14      Q.  And in all Federal Orders, is that considered all those
  

15   kind of catch-all categories, those aren't broken out?
  

16      A.  Other solids is not broken out into subcategories.
  

17      Q.  Now I'm on page 3 of your written testimony.  At the
  

18   very top you discuss the Van Slyke Cheese Yield Formula.  Who
  

19   is Van Slyke?
  

20      A.  The fella who invented this cheese yield formula.
  

21      Q.  Do you -- where did this cheese yield formula come
  

22   from?
  

23      A.  Golly, now you are pre-dating my involvement with
  

24   National All-Jersey.  I could Google it.
  

25      Q.  Is it a generally accepted --
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 1      A.  It is a generally accepted formula throughout the
  

 2   industry for many, many, many years.  The yield formulas
  

 3   predict the yield of cheddar cheese, specifically, generally a
  

 4   38 percent moisture.
  

 5      Q.  And then just below that you discuss a true protein.
  

 6   What's a true protein and how is that different than the other
  

 7   types of protein that you have described?  The crude protein in
  

 8   the statement?
  

 9      A.  For a long time the industry relied on the testing
  

10   equipment in the industry measured what was referred to as
  

11   crude or total protein, which also included the non-protein
  

12   nitrogen that was in the milk.  And when the non-protein
  

13   nitrogen is not beneficial to cheese yield, the true protein is
  

14   more representative of the casein that's in the milk that is
  

15   captured in the cheese making process.  And so, as testing
  

16   equipment became more sophisticated and was able to measure
  

17   more of the casein in the milk, then that's what became the
  

18   industry standard, and the difference between the two is
  

19   outlined is 0.19 percent, fairly consistent across milks.
  

20      Q.  So throughout your testimony when you are referring to
  

21   protein, are you referring to true protein or basic?  What's
  

22   the better term for not true but not --
  

23      A.  Right.  Crude protein and, yes, everywhere in my
  

24   testimony where I refer to protein it is true protein, except
  

25   for where I specifically designate crude protein.
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 1      Q.  And crude protein is the international standard for
  

 2   analyzing the protein content?
  

 3      A.  At least for the international, for basing
  

 4   international trade on skim milk powders.
  

 5      Q.  So now I'm on page 4 of your testimony, the bottom
  

 6   paragraph.  So in this paragraph you discuss that SMP and WMP
  

 7   production was 15.7 percent of total production in 2009, it
  

 8   grew in 2013, and then declined in 2014.  What was driving
  

 9   these changes?
  

10      A.  Primarily the export market.  Virtually all SMP and WMP
  

11   is made for the export market, and in 2013, that market was
  

12   very strong, and so there was quite an incentive to produce
  

13   those products.  In 2014, international market for those
  

14   products declined so production of those products declined
  

15   also.
  

16      Q.  So in looking at Table 6 of Exhibit 82 where you go
  

17   through the production, this is driven, if not just by U.S.
  

18   pricing models, but by international prices and the commodities
  

19   as sold in the international market?
  

20      A.  Yes, they play a strong role in that, in production of
  

21   those products.
  

22      Q.  So now I'm on page 5.  So here you list out steps 1
  

23   through 17.  Just generally to summarize, these steps show how
  

24   skim milk powder is made and priced; is that correct?
  

25      A.  Not necessarily priced, but it is a proof, it is a
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 1   proof of concept that higher-component milk will yield higher,
  

 2   will have greater yields of skim milk powder.  And that is
  

 3   because skim milk powder is protein-standardized.  And so what
  

 4   is shown in the column average milk, shows that when you take
  

 5   producer milk, separate out the skim, or separate out the cream
  

 6   to a level of 40 percent butterfat, that cream is going to be
  

 7   sick by default, is going to be 40 percent butterfat, 60
  

 8   percent skim.  But when you take, make the cream from the
  

 9   producer milk, the skim portion of that cream is going to take
  

10   with it some solids nonfat and some protein, making those
  

11   components not available in the overall skim portion of the
  

12   milk to manufacture nonfat dry milk and skim milk powder.  So
  

13   when you are manufacturing skim milk powder and you want to
  

14   project your yields, you have to account for the amount of milk
  

15   solids that are going to be, shall we say, siphoned off with
  

16   the cream, along with the butterfat that obviously goes with
  

17   the cream.
  

18      Q.  And the process for doing that is standardized.
  

19   There's no way to capture more of that butterfat or less?
  

20      A.  Well, if you want to get really complex, we could get
  

21   into manufacture handler.
  

22      Q.  I don't want to get that complex.
  

23       JUDGE CLIFTON:  All right.  So nobody could hear either of
  

24   you in that exchange.  So let's have Mr. Metzger finish his
  

25   sentence about if you want to get really complex --
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 1       MR. METZGER:  If you want to get really complex, we could
  

 2   have gone into the analysis of making skim milk powder when the
  

 3   fat is taken off as anhydrous milk fat, which would, which is
  

 4   99 percent butterfat, leaving much more skim to make
  

 5   manufactured, to manufacture skim milk.
  

 6           We have gotten to, for a proof of concept, I thought
  

 7   this was sufficient.
  

 8       MS. VULIN:  And I apologize for interrupting.  I think I
  

 9   was trying to avoid going too down into the complex aspects of
  

10   it.
  

11   BY MS. VULIN:
  

12      Q.  So now I'm on page 6 of your written testimony.  And in
  

13   the first, I -- the second paragraph, I have a question.  Who
  

14   pays the fortification costs for fortifying milk?
  

15      A.  The extra solids that go into the Class 1 product are
  

16   paid for by the processor.  However, there is additional
  

17   handling required at the processor level in order to add those
  

18   solids to the fluid milk, and so there is a fortification
  

19   allowance credited back to the processor for their cost of
  

20   handling the condensed skim in order to bring the producer milk
  

21   up to the solids level required by State of California
  

22   minimums.
  

23      Q.  Does milk, so I'm in your third paragraph now and you
  

24   say, "Producer milk that is higher in protein is also higher in
  

25   SNF and requires less fortification to meet the California
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 1   fluid milk standards."
  

 2          Does SNF and protein in milk move up and down in
  

 3   conjunction or can they, can they exist and move independently
  

 4   of each other?
  

 5      A.  The primary variable in SNF is protein.  Other solids,
  

 6   if we refer back to Table 1, the analysis from the Order 30
  

 7   FMMO office on the annual summary they put out on component
  

 8   levels in producer milk, the standard variation of other solids
  

 9   is much lower than the standard variation of protein.  And
  

10   protein and other solids combine to make SNF, so the primary
  

11   variation in SNF is going to be the protein content of the
  

12   milk.
  

13      Q.  So --
  

14       JUDGE CLIFTON:  So, in answer to her question, then they do
  

15   move up or down together or not?
  

16       MR. METZGER:  Yes, they do.
  

17   BY MS. VULIN:
  

18      Q.  But not a perfect ratio since other components affect
  

19   the SNF?
  

20      A.  Correct.  There is some variation in other solids, in
  

21   the other solids portion of milk, so it's not going to be a
  

22   perfect correlation, but it is highly correlative.
  

23      Q.  What -- what creates the protein content in milk?
  

24   Like, what factors go into increasing or decreasing protein
  

25   yields to the cow?
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 1      A.  To the cow?  Her genetics, the feeding regimen, the
  

 2   weather.  Protein tests generally are depressed in hot, humid
  

 3   weather.  I would say those would be the primary -- the primary
  

 4   movers.
  

 5      Q.  So there are costs that go into producing higher
  

 6   component milk in terms of the breed and the feed?
  

 7      A.  Well, the main variable cost would be the feed.  There
  

 8   are strategies to feed for higher protein content of milk.  As
  

 9   far as, you know, and those results would be more immediate.
  

10   The genetic changes in a herd would take longer term, but, yes,
  

11   any, you know, prime, most of the dairy cattle in the
  

12   United States are bred via artificial insemination, and in
  

13   selecting genetics for use in your herd you can select for
  

14   increased protein content, it's one of the many variable
  

15   genetic selection tools that are available to producers.
  

16      Q.  So now I'm at the top of page 8, which is the beginning
  

17   of your highly impressive 40-part formula.  So tell me if this
  

18   summary is correct.  So this formula essentially shows what
  

19   monthly PPD would have been if the Cooperatives' proposal had
  

20   been in place?  Is that what you are showing here?
  

21      A.  It actually does two things, actually maybe perhaps
  

22   three.  What it does is it takes the milk pooled in the
  

23   California Order and applies Federal Order pricing formulas and
  

24   values to that pooled milk and components.  Then, using the PPD
  

25   process that exists in the other multiple component orders, it
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 1   calculates what the PPD would be in the other component orders.
  

 2   Then, the next step, it applies the Cooperatives' proposal on
  

 3   PPD calculation to those same pool values and shows what
  

 4   those -- shows the results of the Cooperative proposal, PPD
  

 5   proposal.  And then, lastly, I added in, I analyzed milk that
  

 6   would be two standard deviations on component levels higher
  

 7   than average milk to show what the PPD would be on -- would
  

 8   have been on high component milk.
  

 9      Q.  Okay.  And the PPD relates to the protein because the
  

10   protein affects what your PPD is, correct?
  

11      A.  Well, it is, it is a factor in that the protein value
  

12   impacts the Class III value, and the Class III value is the
  

13   base value from which the PPD is calculated.  The PPD is
  

14   calculated on, using the relative values of pooled Class I, II,
  

15   and IV milk to the value of pooled Class III milk.  And so
  

16   protein being one of the three drivers of Class III value.
  

17   Protein does impact, protein values can impact the PPD.
  

18       JUDGE CLIFTON:  What are the other two drivers?
  

19       MR. METZGER:  Of Class III value?
  

20       JUDGE CLIFTON:  Yes, please.
  

21       MR. METZGER:  Butterfat and other solids.
  

22       JUDGE CLIFTON:  Oh, okay.  So it is no different from any
  

23   other place we're talking about PPD?
  

24       MR. METZGER:  Correct.
  

25       JUDGE CLIFTON:  Okay.
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 1   BY MS. VULIN:
  

 2      Q.  Now I'm on page 9, but still looking at this formula,
  

 3   and I'm on step 27.  So here you said you obtained some of your
  

 4   data from Dr. John Newton in a paper published in, by
  

 5   Dairy Markets and Policy Information Letter Series, entitled,
  

 6   "Interpreting Proposed Language for the California Federal Milk
  

 7   Marketing Order."  Who is Dr. John Newton?
  

 8      A.  Currently Dr. John Newton is an Economist on staff at
  

 9   the National Milk Producers Federation.  Prior to that he
  

10   worked at the University of Illinois; and prior to that he has
  

11   experience in two Market Administrator offices, one being the
  

12   Mideast Order and the other being the Appalachian Order.
  

13      Q.  Can you summarize for us what this analysis of paper,
  

14   "Interpreting Proposed Language" that he wrote?
  

15      A.  As it pertains to the PPD, what the Cooperatives are
  

16   proposing is that the PPD value be assigned to the three
  

17   component values, milk, fat, and other solids, relative to
  

18   those components' contribution to the Class III value the
  

19   previous year.  For example, let's say in 2008, if you look at
  

20   the Class III value of the year, for the year, if that
  

21   Class III value, you know, we talked about protein, butterfat,
  

22   and other solids contributing to the Class III value.  If that
  

23   total Class III value, if 50 percent of that value came from
  

24   protein, and 40 percent of that value came from butterfat, and
  

25   10 percent of the value came from other solids, the
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 1   Cooperatives' proposal is that you take the PPD, and whether
  

 2   it's positive or negative, you take that PPD value, let's say
  

 3   in a given month it was a million dollars positive.  You would
  

 4   assign half of that value, the 50 percent, to the value of
  

 5   protein, or half a million dollars; and 40 percent, or the
  

 6   $400,000, to the overall pool value of butterfat; and 10
  

 7   percent of that value, $100,000, to the overall pool value of
  

 8   other solids.
  

 9      Q.  And that's what his paper was about?
  

10      A.  That was part of what his paper was about.
  

11      Q.  That's the part you focused on?
  

12      A.  Yes.
  

13      Q.  Is the paper publicly available?
  

14      A.  Yes.
  

15      Q.  So in regards your proposal on page 11 regarding
  

16   manufacturers who, or excuse me, producer-owned manufacturing
  

17   of Class III, for example, or IV products, as opposed to just
  

18   limiting this three million pound exemption to Class I
  

19   products, would it matter in your proposal where the milk came
  

20   from?  Would it have to be producer-owned or could it just be a
  

21   smaller cheese plant that purchases milk from elsewhere?
  

22      A.  What I am proposing, at a minimum, for manufacturing
  

23   exemption would mirror the exemptions provided for Class I.  In
  

24   other words, a processor who is using up to three million
  

25   pounds of only their own milk would be exempt, or a processor
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 1   processing up to 150,000 pounds of milk per month, regardless
  

 2   of source, be exempt.
  

 3      Q.  Now I'm on page 12 of your testimony.  So I thought
  

 4   this was an interesting point about the overflow plants.  Can
  

 5   you tell me a little bit more about how those work?
  

 6      A.  Essentially, you can have plants that, there are some
  

 7   plants exist that, in existence, that only operate in times of
  

 8   surplus milk, some butter powder plants have been that way.
  

 9   And in doing what was typically referred to as the "spring
  

10   flush" when production is high in the country, those plants
  

11   will crank up and receive milk and produce butter and powder.
  

12   Other times of the year, say the hot summer months, when
  

13   overall production is down and there's not surplus milk in the
  

14   area, those plants may shutdown entirely.
  

15          There are other plants that may run on, let's say, two
  

16   shifts a day, six days a week.  But when milk becomes surplus,
  

17   they may go to running three shifts a day, seven days a week.
  

18   Obviously, that change in production schedule increases their
  

19   cost.  And the way they can recoup that cost in times of
  

20   surplus milk, is to be able to -- let's say it's a cheese
  

21   plant.  They have the option in the other Federal Orders to buy
  

22   excess milk for less than the Class III value.  And by buying
  

23   that milk for less, what's known as under class or less than
  

24   Class III value, that's how they offset their increased cost in
  

25   adding another days' production or adding another shift of
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 1   workers to their production schedule.
  

 2      Q.  And so it's really kind of the market at work to ensure
  

 3   that no milk is wasted, but if you are asking a plant to
  

 4   operate at these higher costs, then they need to be given some
  

 5   sort of incentive, like being able to purchase milk at a lower
  

 6   price.
  

 7      A.  If they can't offset their cost, they simply won't
  

 8   produce.  They won't receive the milk.
  

 9      Q.  And you said the Cooperatives' proposal would
  

10   essentially make that happen, so that it would no longer be
  

11   profitable for these plants to operate, to be able to take on
  

12   the surplus milk.
  

13      A.  There will be situations where I would expect that
  

14   plants would not take on excess milk that is available because
  

15   it would not be profitable for those plants to operate, given
  

16   what other, whatever additional cost they would incur for
  

17   processing that additional milk.
  

18      Q.  Now I'm at the bottom of that page.  And the first
  

19   sentence of the last paragraph.  So would you agree with my
  

20   summary that one of the problems with the Cooperatives' price
  

21   formula is that it doesn't properly or adequately track market
  

22   need, market value, and/or marketing efficiency, the three
  

23   elements that you highlighted in that sentence?
  

24      A.  So you are at the last sentence of the first paragraph
  

25   under Dairy Institute Proposal.
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 1      Q.  I'm sorry, I'm on the first sentence of the last
  

 2   paragraph.
  

 3      A.  Establishing unique price formulas for a California
  

 4   order.  Actually, that is, shall we say, a critique of the
  

 5   Dairy Institute, what is expected to be the Dairy Institute
  

 6   Proposal, that separate Class III and IV price formulas be
  

 7   established for a California Order based only on Western
  

 8   product sales and Western plant make allowances.
  

 9      Q.  So -- thank you.  Now I'm on Exhibit 82, the first
  

10   table.  And so these variations month-to-month in the average
  

11   protein content, is this due to the variations you explained
  

12   earlier, that weather and feed and those things can change that
  

13   content?
  

14      A.  Yes.
  

15      Q.  And, last question.  I'm just on the last table now,
  

16   Table 12.  And if you could just point out each of these four
  

17   statistics that you have.  Which of these two sources did they
  

18   come from?
  

19      A.  The U.S. Milk Solids Export Percent came from National
  

20   Milk Producers Federation; the next two data points came from
  

21   the web reference listed on that table; and then the third
  

22   number, the 30 percent, is a calculation based off of the first
  

23   three data selections.
  

24      Q.  Okay.  So the first three came from the sources and
  

25   then the third is your calculation?
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 1      A.  Yes.
  

 2      Q.  Thank you.  No further questions.
  

 3       JUDGE CLIFTON:   Who next has questions for Mr. Metzger?
  

 4   Mr. English?
  

 5       MR. ENGLISH:  I'm happy to go, your Honor -- Chip English.
  

 6   I was just wondering whether, we have been going like an hour
  

 7   and 45 minutes, whether the court reporter -- who is nodding
  

 8   her head -- the witness.  I'm not proposing lunch break,
  

 9   because I actually prefer to go a little longer in the morning
  

10   so we have a shorter afternoon, but I'm wondering if now would
  

11   be appropriate for at least a ten-minute break or something,
  

12   and the court reporter is clearly nodding her head.
  

13       MR. METZGER:  I believe we refer to it as nutrient
  

14   management in our board meetings.
  

15       JUDGE CLIFTON:  All right.  I like it.
  

16           So a quick show of hands.  Your choices are 15-minutes
  

17   or 10.  15 minutes, how many of you want that?  How many of you
  

18   want 10?  The majority want 10.
  

19           Please be back and ready to go at 12:20.
  

20       (Whereupon, a break was taken.)
  

21       JUDGE CLIFTON:  We're back on record at 12:24.
  

22   Mr. English?
  

23                        CROSS-EXAMINATION
  

24   BY MR. ENGLISH:
  

25      Q.  Thank you, your Honor.  Chip English.
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 1           I don't have very many questions, Mr. Metzger.  Just
  

 2   for a moment on page 5, a clarification issue.  When you
  

 3   discuss SMP or skim milk powder, on the top paragraph.  You
  

 4   said that SMP is, that the vast majority of SMP is produced for
  

 5   the export market.  In fact, there is no standard of identity
  

 6   under FDA regulations for skim milk powder, is there?
  

 7      A.  That is correct.  However, I do notice when I went to
  

 8   the NASS annual product survey summary, there's a category SMP
  

 9   for animal feed.
  

10      Q.  Okay.  So the animals aren't subject to standards of
  

11   identity, correct?
  

12      A.  That would be correct.
  

13      Q.  Okay.  So basically, the skim milk powder that is
  

14   marketed for commercial use, because of FDA law, pretty much
  

15   has to be exported, correct?
  

16      A.  Correct.
  

17      Q.  So turning to page 10, and the last paragraph just
  

18   before your discussion about the Cooperatives' proposal for
  

19   pool plant provisions.  You don't actually have language to
  

20   propose today, what you are saying is that if there is going to
  

21   be a Federal Order in California, if you go down that road,
  

22   look to the existing Federal Orders for how that language works
  

23   for calculating the PPD, correct?
  

24      A.  That is correct.
  

25      Q.  Okay.  And let me see if I can -- in talking now
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 1   exemption versus -- or you know, Mr. Beshore focused on two
  

 2   issues, the exemption or depooling -- and you talked about, at
  

 3   a minimum, would it be fair to say that if plants, like they
  

 4   can in existing Federal Orders, can voluntary pool or not pool,
  

 5   then you wouldn't need an exemption, correct?
  

 6      A.  That is correct.
  

 7      Q.  So it is -- would it be the case that when you keep
  

 8   saying a minimum, that your preference would be to have the
  

 9   rule as it exists in existing Federal Orders, and not
  

10   voluntarily pooled, correct?
  

11      A.  That is correct.
  

12      Q.  Turning to page 12 and your discussion of, underneath
  

13   the Dairy Institute proposal for Class III and IV prices, when
  

14   you discuss the observing your, you have observed milk
  

15   movements in and out of Orders 5, 6 and 7, correct?
  

16      A.  Yes.
  

17      Q.  Okay.  And those are, in your view -- and I would agree
  

18   with you -- inefficient movements of milk, correct?
  

19      A.  Yes.
  

20      Q.  Have you, do you have information for this record, have
  

21   you observed currently in 2014 or 2015, those kinds of
  

22   inefficient movements with respect to California?
  

23      A.  I have not.  Doesn't mean they don't exist, but I have
  

24   not observed them.
  

25      Q.  And on the bottom of page 12, and I think that
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 1   Ms. Vulin was trying to get at this, but maybe let me see if I
  

 2   can get at this a different way.  With respect to the
  

 3   Cooperatives' proposal and the inclusive or mandatory pooling
  

 4   issue, when you reference a criticism of the Dairy Institute
  

 5   proposal as being based not on market need, market value, or
  

 6   market efficiency, would you agree with me that that is
  

 7   similarly a problem as to the Cooperatives' proposal with
  

 8   respect to pooling?
  

 9      A.  It does have that potential if excess milk has problems
  

10   finding a processing home.
  

11      Q.  And, finally, looking at page 13, looking at your
  

12   discussion about the price formula issue.  Your criticism of
  

13   the Dairy Institute proposal would be cured if this was done on
  

14   a national basis; is that correct?  If pricing were done on a
  

15   national basis, a national hearing?
  

16      A.  If we had a national hearing, yes, to address all
  

17   Federal Orders.  You know, the concept of regional pricing for
  

18   manufacturing milk is starting to surface in the industry, and
  

19   it seems as if what I'm anticipating the institute will put
  

20   into their proposal is that we kick that off with a special
  

21   price formula for California, which would inevitably, in my
  

22   opinion, go elsewhere.  And so my, NAJ's position would be
  

23   let's do them all at once instead of doing them piecemeal.
  

24      Q.  You understand that unfortunately the nature of this
  

25   beast is, that it's not national hearing, it is a California

3751



TRANSCRIPT OF PROCEEDINGS

 1   hearing, so it may have prevented Dairy Institute from doing
  

 2   that, correct?
  

 3      A.  I do.
  

 4      Q.  And so in a way, what you are saying is, you know, if
  

 5   we're going to do these things, everybody should be up-to-date,
  

 6   correct?
  

 7      A.  Yes.
  

 8      Q.  That's all I have.
  

 9                        CROSS-EXAMINATION
  

10   BY MR. VETNE:
  

11      Q.  John Vetne for Hilmar Cheese Company.
  

12          I'm looking, Mr. Metzger, on your, on page 3 of your
  

13   statement where you share with us the Van Slyke formula.
  

14      A.  Yes.
  

15      Q.  And near the top of the page, just before the heading
  

16   Whey Production, the sentence reads, "The Van Slyke formula
  

17   cheese yield formula, predicts that average component milk in
  

18   the CDFA pool will yield 10.14 pounds of cheddar cheese."
  

19          Do you see that?
  

20      A.  Yes.
  

21      Q.  Okay.  Would you agree with me that the Van Slyke
  

22   formula is a formula that predicts cheese yield in a controlled
  

23   laboratory setting?  That is, it does not include losses,
  

24   shrinkage, incurred by most cheese plants?
  

25      A.  Correct, it's a theoretical yield.
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 1      Q.  And on the bottom of page 4, the second to the last
  

 2   line from the bottom of the text when you are talking about
  

 3   additional yield of .84 pounds of SMP, skim milk powder, you
  

 4   are also dealing with a theoretical yield that doesn't include
  

 5   losses, shrinkage, incurred by manufacturing plants, correct?
  

 6      A.  Yes.  Table 7 is, shall we say, proof of concept.  You
  

 7   know, obviously it would be possible to include, you know, the
  

 8   different moisture contents, shrinkage, losses, etcetera, but I
  

 9   felt perhaps we were getting complex enough already.  The
  

10   bottom line was, they were all, the thrust of this was a proof
  

11   of concept that higher component milk will lead to yield of
  

12   higher yield of skim milk powder.
  

13      Q.  Okay.  So your testimony shows direction, not result,
  

14   in an actual manufacturing plant?
  

15      A.  Correct.
  

16      Q.  In your testimony on incentive to increase protein
  

17   production, you are not, no doubt aware that Federal Orders
  

18   have included protein in at least some Orders, from the late
  

19   1980's, early 1990's, correct?
  

20      A.  Yes.
  

21      Q.  And have you observed in those markets that the protein
  

22   content of producer milk has been measurably increased over
  

23   time?
  

24      A.  Yes, it has been.
  

25      Q.  In response to a question, a question from Mr. Beshore,
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 1   you indicated that you support the proposal for a Federal Milk
  

 2   Marketing Order in California.
  

 3          Am I correct that your response in the affirmative was
  

 4   primarily driven by the fact that the proposal includes protein
  

 5   pricing, which is important to your organization?
  

 6      A.  Yes.  It sends a better signal for component production
  

 7   than does the existing CDFA Order.
  

 8      Q.  Okay.  So your answer was based on the concept of
  

 9   protein pricing, not whether protein pricing came from a
  

10   Federal sovereign or a state sovereign; is that correct?
  

11      A.  That would be correct.
  

12      Q.  And you were also asked a question, the premise for
  

13   which is, about depooling.  The premise for which was producers
  

14   want to keep the high protein value in their milk checks and
  

15   not share it with others.
  

16          Do you recall that?
  

17      A.  Yes.
  

18      Q.  Are you aware that there, in the Federal Order systems,
  

19   in the system, that extra revenue that might be available from
  

20   depooling may, on occasion, be retained by plants to offset
  

21   their losses and not shared fully with the producer-suppliers?
  

22      A.  Yes.
  

23      Q.  Okay.  And that's, would you agree that that's a
  

24   function in the Federal Order system that allows a recovery,
  

25   where for a particular plant, the make allowance may not be
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 1   sufficient?
  

 2      A.  Yes, that is a possibility.
  

 3      Q.  Okay.  And are you aware that in the Pacific Northwest,
  

 4   plants and producers may depool, and do depool, and have
  

 5   depooled in 2014?
  

 6      A.  I would imagine that is indeed the case.  I haven't
  

 7   looked at the specifics for that particular Order.
  

 8      Q.  So with the opportunity to depool in that market, which
  

 9   has not been limited by any Federal Order hearing, to the
  

10   extent revenue is available there, the political economic drive
  

11   to change the Federal Order to accommodate regional lower milk
  

12   values, would not be quite as strong as it would be in
  

13   California if everybody must be pooled?
  

14          Would you agree with that?
  

15      A.  Yes.
  

16      Q.  Thank you.  That's all I have.
  

17       JUDGE CLIFTON:  Who else has questions for Mr. Metzger?
  

18   Mr. Beshore?
  

19                      REDIRECT EXAMINATION
  

20   BY MR. BESHORE:
  

21      Q.  I'll try to be quick.  Just a couple of follow up
  

22   clarifications.
  

23          On Table 11, where you calculate the, assume the PPD,
  

24   assume Class 1 differential value in a California Order.
  

25      A.  Yes.
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 1      Q.  Okay.  You used only like two plant locations there.  I
  

 2   think $1.80 and $2.10.
  

 3      A.  Correct.
  

 4      Q.  So there are other plants located in other zones in
  

 5   California.  You are aware of that?
  

 6      A.  Yes.
  

 7      Q.  Okay.  So that the resulting differential might be
  

 8   different if you used different imputed differentials to come
  

 9   up with that calculation?
  

10      A.  Yes.  The weighted average differential could be
  

11   different if all plants at all locations were included, along
  

12   with their volumes, and their zone differentials didn't have
  

13   access to that data.  I wasn't really sure how much it might
  

14   change that.
  

15      Q.  Right.  Well, we don't have that data and so we can
  

16   only, I mean, you made one stab at it, Mr. Hollon made another
  

17   stab at it.  That's about what we can do with what we have.
  

18      A.  Right.
  

19      Q.  Okay.  You used Order 30 component ratios, rather than
  

20   California component ratios, because you don't have, CDFA
  

21   doesn't provide that data?
  

22      A.  CDFA does not provide protein data.
  

23      Q.  Okay.  Did you think of using, like,
  

24   National All-Jersey producers in California as another way to
  

25   estimate those values, or was that, was that a kind of data
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 1   that might be available to you?
  

 2      A.  It would be such a subset of the overall data.  For
  

 3   example, I did consider using Dairy Herd Improvement
  

 4   Association data for, you know, herds that opt into that
  

 5   service.
  

 6      Q.  In California?
  

 7      A.  Well, in California -- yes, in California.  But that
  

 8   would be a select subset of herds as, you know, not
  

 9   all-inclusive of all herds in California.  And so it would only
  

10   represent maybe half the milk in California, so I opted not to
  

11   go that route.
  

12      Q.  So you just took all of the Order 30 milk instead,
  

13   basically?
  

14      A.  It's the most detailed analysis that I'm aware of on
  

15   month-to-month herd component levels.  I actually did look at
  

16   DHI data from California, Minnesota and Wisconsin.  And of cows
  

17   enrolled in Dairy Herd Association testing, the California data
  

18   actually has a higher protein percent than does Wisconsin or
  

19   Minnesota.
  

20      Q.  Okay.  How does butterfat compare in Order 30 versus
  

21   CDFA butterfat data?
  

22      A.  Did not look at that.
  

23      Q.  Okay.  If CDFA data showed slightly higher butterfat,
  

24   that would imply, potentially, a slightly higher protein level.
  

25      A.  Yes.
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 1      Q.  Okay.  And that would, in turn, factor into your
  

 2   40-step blend calculation in however it would factor?
  

 3      A.  Should we re-work that, sir?
  

 4      Q.  No, I didn't really want to go there.
  

 5          On the standard deviation information you provided,
  

 6   just for clarity, I'm told by my statistical consultants from
  

 7   my consulting statistician or something, that the percentage of
  

 8   the total that would be represented by the two standard
  

 9   deviation difference, which you have calculated for, is 2.5
  

10   percent of the population.
  

11      A.  There would be 2.5 percent at that level or higher, but
  

12   also on the lower end of the tail, there would be another 2.5
  

13   percent.  Two standard deviations less than the mean or below.
  

14      Q.  But for what you calculated, that would be the 2.5
  

15   percent highest solids protein part of the --
  

16      A.  Yes.
  

17      Q.  -- data base.  Okay.  And one final question.
  

18          With respect to the question on how your thoughts on a
  

19   small, less than 150,000 pounds exempt manufacturing plant
  

20   would work, would that exempt entity, as you conceive it, have
  

21   a limit on how much, on the volume of milk that it could buy
  

22   from other entities?
  

23      A.  Well, the understanding is that the 150,000 pounds
  

24   wouldn't matter milk source, whether it all came from the own
  

25   herd, or whether it came from two different neighborhood
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 1   suppliers.
  

 2      Q.  Right.  That's all hard cap, so-to-speak?
  

 3      A.  Yes.
  

 4      Q.  Thank you very much, Mr. Metzger.
  

 5       JUDGE CLIFTON:  Mr. Zolin?
  

 6                        CROSS-EXAMINATION
  

 7   BY ZOLIN:
  

 8      Q.  Hello.  Alan Zolin, A-L-A-N, Z-O-L-I-N.
  

 9          Mr. Metzger, you talked a lot about Order 30 data in
  

10   both cross-examination and in your testimony, but are you
  

11   familiar with the type of pricing that milk producers are
  

12   receiving in the Upper Midwest, Minnesota-Wisconsin area?
  

13      A.  It's Federal Order milk multiple component pricing,
  

14   plus whatever over order premiums may be available.
  

15      Q.  And are those over order premiums, would they include
  

16   protein premiums that are being paid by handlers in that area?
  

17      A.  Some of them are, yes.
  

18      Q.  Okay.  Can I ask you if you remember, going back in
  

19   time, when component pricing was put into the Order 30
  

20   marketing area?
  

21      A.  I remember when it was put into Orders in general, not
  

22   necessarily the Order 30 market.  I'm from Northern Indiana,
  

23   and I'm old enough to remember -- came from a Guernsey herd --
  

24   I remember when we received milk protein payment, and I
  

25   remember when we received a protein premium, and then I
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 1   remember when component price, Federal Order component pricing
  

 2   came in.
  

 3      Q.  That's fine.  Where I'm heading is that there were
  

 4   protein premiums being paid in Wisconsin before component
  

 5   pricing; is that correct?
  

 6      A.  That's correct.
  

 7      Q.  And do you know what would have happened, or what did
  

 8   happen, to the level of those protein premiums that were being
  

 9   paid after component pricing went in that had a protein price
  

10   in it?
  

11      A.  The potential existed for some protein premiums to
  

12   either be reduced or even eliminated depending on, you know,
  

13   what the receiving plant was able to extract out of the
  

14   marketplace for their product.
  

15      Q.  Thank you, sir.  That's all I have.
  

16       JUDGE CLIFTON:  What else?
  

17                       RECROSS-EXAMINATION
  

18   BY MS. TAYLOR:
  

19      Q.  Good morning, Mr. Metzger.
  

20      A.  Good morning, Ms. Taylor.
  

21      Q.  Sue Taylor from Leprino Foods.  Just one item of
  

22   clarification and it might be a nit.  But on page 12, top, it
  

23   is four lines down.  You note, and this is the sentence
  

24   starting with "due to their irregular processing schedules,
  

25   their cost, and therefore, their make allowances are greater
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 1   than those of manufacturing plants that can run at full
  

 2   capacity nearly all the time."
  

 3           I want to clarify, because I think there may be some
  

 4   confusion that gets created by the term "make allowance."  And
  

 5   make allowance, of course, is used to describe a factor in the
  

 6   regulated milk price formula.
  

 7           I want to clarify your use of make allowance in that
  

 8   case, and confirm that it is not to infer that the regulated
  

 9   milk price gets adjusted because of their increased cost.  What
  

10   you are really referring to is the increased cost.
  

11      A.  Yes, each, you know, each plant does have its own make
  

12   allowance, regardless of what product they are making, being
  

13   their cost to produce the product.  That was my use of the term
  

14   make allowance in that particular context, was that plant's
  

15   particular cost to make product.  But yeah, that particular
  

16   plant would not impact the overall make allowance in the
  

17   Federal Order formulas, unless they somehow got included in the
  

18   plant survey that's used for the overall Federal Order formula
  

19   make allowances.
  

20      Q.  Okay.  Thank you.
  

21                       RECROSS-EXAMINATION
  

22   BY MR. VANDENHEUVEL:
  

23      Q.  Good afternoon.
  

24      A.  Good afternoon, Rob.
  

25      Q.  It is afternoon.  Thank you for coming out and

3761



TRANSCRIPT OF PROCEEDINGS

 1   testifying.  We appreciate the detailed nature.  I had just a
  

 2   couple of --
  

 3       JUDGE CLIFTON:  Mr. Vandenheuvel?
  

 4       MR. VANDENHEUVEL:  I'm sorry, Rob Vandenheuvel, it's been
  

 5   more than a week, so I haven't been up here in awhile.
  

 6           Rob Vandenheuvel, V-A-N-D-E-N-H-E-U-V-E-L.
  

 7   BY MR. VANDENHEUVEL:
  

 8      Q.  On the same paragraph that's Ms. Taylor was just asking
  

 9   you about, I had a couple of follow up questions with regard to
  

10   the idea of balancing, and its interrelations with pooling.
  

11           You mentioned in the top of page 12, that some
  

12   manufacturing plants exist primarily to balance the milk supply
  

13   during the times of too much milk.  Are you aware in
  

14   California, of how many balancing plants that it would be a
  

15   true balancing plant we have, or their volumes have substantial
  

16   movements in periods of either surplus or deficit, or there are
  

17   truly balancing?
  

18      A.  I do not.
  

19      Q.  To, and so following up on that, you wouldn't know if
  

20   we had any, if there were any balancing, whether that was,
  

21   whether those plants and those assets were owned by
  

22   cooperatives or whether they were owned and operated by private
  

23   companies?
  

24      A.  Yeah, I don't know which plants would exactly fit your
  

25   definition of a balancing plant, so it's, therefore, I wouldn't
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 1   have --
  

 2      Q.  Well, it is not my -- to be clear, it's not my
  

 3   definition, in the next line, these plants run at full capacity
  

 4   only part of the year.  So that's what I'm trying to aim at.
  

 5   Do we know, in California, are there plants that run a full
  

 6   capacity intentionally part of the year, and only partial
  

 7   capacity intentionally other parts of the year?
  

 8      A.  I do not know of that.
  

 9      Q.  Okay.  In California, we have, are you aware that
  

10   approximately 80 percent of our milk is managed through three
  

11   Cooperatives, DFA, CDI, and Land O'Lakes?
  

12      A.  Yes.
  

13      Q.  And those are the three proponents of Proposal
  

14   Number 1?
  

15      A.  Yes.
  

16      Q.  And would it be fair to say that some of their
  

17   investment in processing capacity or processing assets, could
  

18   have been aimed at getting more control over this idea of
  

19   balancing, having their own assets to lean on when they end up
  

20   having additional milk that needs to be processed?
  

21      A.  That certainly is a fair possibility.  I can't speak to
  

22   specific plants or specific ownership.
  

23      Q.  So I guess, you know, what my point would be in asking
  

24   that would be the very folks that could be operating these
  

25   balance, these balancing assets, are the same folks that are
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 1   putting forth Proposal Number 1 in this hearing.  Would you say
  

 2   that's a possibility?
  

 3      A.  That is a possibility.
  

 4      Q.  All right.  We have heard testimony earlier in this
  

 5   hearing about those same Cooperatives taking a slightly
  

 6   different approach to trying to balance their supplies, and
  

 7   that is through base plans.  Are you aware that base plans have
  

 8   been established by the three co-ops in California?
  

 9      A.  I know they exist, I do not know the specifics.
  

10      Q.  Would it be fair that the operation of a base plan
  

11   could be more of a preventive measure to balancing, as opposed
  

12   to trying to process excess milk and have that be your method,
  

13   sole method of balancing?
  

14      A.  Yes.
  

15      Q.  You have mentioned that National All-Jersey has -- I'm
  

16   going to shift gears a little bit -- National All-Jersey has a
  

17   membership of over a thousand milk producers, including a
  

18   hundred members in California.
  

19          Is your membership exclusively producers?  You are a
  

20   producer-based organization?
  

21      A.  We are primarily a producer-based organization.
  

22   However, any individuals who want to support our work can
  

23   join -- can join the organization as well.  For example, we
  

24   have retired producers who opted to continue to support
  

25   National All-Jersey through membership, we have a few industry
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 1   folks who do as well.  I would say probably at least 90 percent
  

 2   of our membership is milking cows in some way, shape, or form.
  

 3      Q.  And the policies of National All-Jersey is established
  

 4   by a Board of Directors?
  

 5      A.  Yes.
  

 6      Q.  And the Board is also made up of producers that are
  

 7   members of your organization?
  

 8      A.  Yes.
  

 9      Q.  So I noticed on page 12, and leading into 13, the
  

10   discussion about a national price grid on manufacturing milk,
  

11   and we've talked about this a little bit in previous questions
  

12   about the possibility that that would be a national discussion.
  

13   I also notice that on page 13 in the second paragraph, so the
  

14   first paragraph, "the issues of price discovery in make
  

15   allowances may well need to be updated."  Your use of the word
  

16   "may" there leads me to believe that National All-Jersey
  

17   doesn't have a specific policy yet with regard to a national
  

18   price grid, but this is rather some opining on your behalf.
  

19      A.  It is a, it is a concept that's being discussed, yes.
  

20      Q.  But there's no official policy at this point by
  

21   National All-Jersey in favor or in opposition?
  

22      A.  Correct.
  

23      Q.  That's all I have.
  

24       JUDGE CLIFTON:  Thank you, Mr. Vandenheuvel.  Who else has
  

25   questions for Mr. Metzger?
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 1                        CROSS-EXAMINATION
  

 2   BY MR. RICHMOND:
  

 3      Q.  Bill Richmond, USDA.
  

 4          Thank you, Mr. Metzger, for your testimony, we
  

 5   appreciate it.  Do you have any idea approximately the
  

 6   percentage of the membership of National All-Jersey that may be
  

 7   considered a small business?
  

 8      A.  Give me the official definition of small business.
  

 9      Q.  Approximately 315,000 pounds of production a month,
  

10   maybe 175'ish cows?
  

11      A.  I'm going to say 60 to 65 percent.
  

12      Q.  Is that on a national basis?
  

13      A.  It is a national basis.
  

14      Q.  Is that approximately the same percentage in
  

15   California?
  

16      A.  No.  The California percentage would be lower.  The
  

17   average herd size in California is much larger than the
  

18   national.
  

19      Q.  Okay.  So perhaps --
  

20      A.  I'm going to say 30, 35 percent.
  

21      Q.  Okay.  Do you happen to have any idea of the
  

22   approximate number of Jersey cows in the State of California or
  

23   approximate production from Jersey cows in California?
  

24      A.  I have seen industry estimates that the population
  

25   percentage of Jerseys or Jersey-influenced cattle, given that
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 1   crossbreeding is becoming more prevalent, that the Jersey
  

 2   population in California, or Jersey-influenced genetics, would
  

 3   represent perhaps 20 percent of the total.
  

 4      Q.  Approximately 20 percent.  Okay.  So I, this gets back
  

 5   to Ms. Vulin's line of questioning just about kind of the basic
  

 6   fundamentals of whey -- low protein producer and a high protein
  

 7   producer, what their operation looks like.  Is it primarily a
  

 8   function of genetics or can you just help us better understand
  

 9   what, if I'm a producer and say I want to increase the protein
  

10   content of my milk, what are the basic steps that I should
  

11   follow?
  

12      A.  I would say there would be four primary options.  One,
  

13   obviously, would be genetic selection.  Regardless of breed,
  

14   there are genetics available to producers that will increase
  

15   protein content of milk.
  

16      Q.  It is just not a Jersey cattle thing, there's other
  

17   breeds that would also --
  

18      A.  Correct.
  

19      Q.  Okay.
  

20      A.  Correct.  Because just through herd culling you can
  

21   decide to remove from your herd low-producing, protein
  

22   producing cows.  Feed rations can influence, as well as can
  

23   environment.  For example, if someone were to put in a fan
  

24   misting system or something, those protein levels can be
  

25   impacted by heat and humidity, so keeping the cows more
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 1   comfortable can also have a positive impact on protein
  

 2   production.
  

 3      Q.  So generally that would represent some type of capital
  

 4   expenditure investment to increase protein content?
  

 5      A.  In that last example, certainly.
  

 6      Q.  Would it also apply to perhaps changing a feed ration?
  

 7   Is there any way for the, maybe the feed price to decrease
  

 8   while still experiencing an increase?
  

 9      A.  Probably not.
  

10      Q.  Okay.  That's all we have.  I appreciate it.
  

11       JUDGE CLIFTON:  Does anyone else have questions for this
  

12   witness before he is allowed to be excused?  No one.
  

13           You have provided a unique perspective and I appreciate
  

14   very much the hard work that went into your study and your
  

15   tables and your testimony, Mr. Metzger.
  

16       MR. METZGER:  Thank you, your Honor.
  

17       JUDGE CLIFTON:  I also liked your reference to Ben Yale.
  

18       MR. METZGER:  We all miss him.
  

19       JUDGE CLIFTON:  All right.  Before we break for lunch, I
  

20   would like to know if Mr. Covington wants to testify today or a
  

21   different day?
  

22       MR. COVINGTON:  Your Honor, I prefer going today, if I
  

23   could.
  

24       JUDGE CLIFTON:  All right.  Shall we take Mr. Covington
  

25   when we return  from lunch?
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 1       MR. ENGLISH:  We're happy to do that, your Honor.
  

 2       JUDGE CLIFTON:  All right.  Mr. Covington, we'll take your
  

 3   testimony as soon as we get back from lunch.  And we normally
  

 4   take about an hour and 15 minutes, so let's do that again
  

 5   today.  It's almost 1:00.  Please be back and ready to go at
  

 6   2:15.  2:15.
  

 7       (Whereupon, the lunch recess was taken.)
  

 8                            ---o0o---
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 1         TUESDAY, OCTOBER 20, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:17.  And just now
  

 3   we're distributing copies of an exhibit.  Please raise your
  

 4   hand if you need Mr. Covington's exhibit and do not yet have
  

 5   it.
  

 6           Mr. Covington, I don't want you to actually get into
  

 7   your testimony until we have the other copies made, but I would
  

 8   like to swear you in.  I'll do that in a seated position, and
  

 9   then after I have done that, I would like you to state and
  

10   spell your name.  And in that process we can see if that
  

11   microphone is in a good place for your testimony.  When you are
  

12   testifying, since you will want to be able to see what you are
  

13   reading from while speaking into the microphone, we'll test
  

14   that.  All right.  Would you raise your right hand, please?
  

15           Do you solemnly swear or affirm under penalty of
  

16   perjury that the evidence you will present will be the truth?
  

17       MR. COVINGTON:  Yes, ma'am.
  

18       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

19   name.
  

20       MR. COVINGTON:  Calvin Covington, C-A-L-V-I-N,
  

21   C-O-V-I-N-G-T-O-N.
  

22       JUDGE CLIFTON:  Good.  Now that's good and strong volume,
  

23   so that's great.
  

24           We will be marking these, I realize the record copies
  

25   are not yet with the record keeper, but I believe this will be
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 1   Exhibit 83.  All right.  Thank you, Ms. Elliott.  We'll mark
  

 2   this as Exhibit 83.
  

 3           (Thereafter, Exhibit 83 was marked
  

 4            for identification.)
  

 5       MR. HILL:  Your Honor, this is Brian Hill.  I see that
  

 6   there is an address at the top of that.  I want to make sure
  

 7   that's not a personal address there before we start.
  

 8       JUDGE CLIFTON:  All right.  Good.  If that's a business
  

 9   address, we're not violating any privacy interests by making it
  

10   part of our website of exhibits, but if it is your own private
  

11   home address, then we will probably redact it.
  

12       MR. COVINGTON:  Yes, it is.
  

13       JUDGE CLIFTON:  All right.  Thank you, Mr. Hill, for
  

14   bringing that to our attention.  Then when you read that and
  

15   identify yourself if you are going to read that part, please do
  

16   not read into the record your street address, just your city
  

17   and state.
  

18       MR. COVINGTON:  Thank you.
  

19       JUDGE CLIFTON:  You're welcome.  Now, to redact it,
  

20   Ms. Elliott, what you will want to do for the copies that will
  

21   go on the USDA website, you will want to blot out the line that
  

22   has the street address.
  

23       MS. ELLIOTT:  Okay.
  

24       JUDGE CLIFTON:  And it appears not only as part of the top
  

25   identification, but it is also in the first paragraph.
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 1       MS. ELLIOTT:  Okay.
  

 2       JUDGE CLIFTON:  And we do that whether or not you mind it
  

 3   being disclosed, simply because we have these rules about
  

 4   personally identifying information, and we're not to disclose
  

 5   that, so we disclose business addresses, but not residences.
  

 6   All right.
  

 7           Is there anyone else who needs copies of Exhibit 83?
  

 8   It appears everyone who needs one, has it.  All right.  Then,
  

 9   Mr. Covington, do you want to say anything preliminary to
  

10   reading into the record the statement you have prepared?
  

11       MR. COVINGTON:  Your Honor, I guess the first thing, I
  

12   would like to thank you and USDA personnel and also all the
  

13   participants of the various proposals for working me in,
  

14   letting me testify.  I sure appreciate that.
  

15       JUDGE CLIFTON:  Well, you are quite welcome, and we're
  

16   delighted you came.  You came from some distance, as did the
  

17   people from the Washington, DC, area and that's a lot of us
  

18   here, but everyone who has travelled here, has done so out of a
  

19   willingness to contribute, and I appreciate that very much.
  

20       MR. COVINGTON:  Thank you.
  

21       JUDGE CLIFTON:  You may proceed.
  

22       MR. COVINGTON:  My name is Calvin Covington.  My address is
  

23   in Clemmons, North Carolina.  I worked full-time in the dairy
  

24   industry for about 35 years before retiring in 2010 as the CEO
  

25   of Southeast Milk, Incorporated.  My formal education includes
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 1   a Bachelor of Science Degree from North Carolina State
  

 2   University, and a Master of Science Degree from Ohio State
  

 3   University.  Both degrees are in agriculture.  Over the years I
  

 4   have prepared proposals for, and presented testimony, including
  

 5   expert testimony, in several Federal Order hearings.
  

 6   Currently, on a part-time basis, I provide assistance to dairy
  

 7   cooperatives and proprietary plants in the areas of milk
  

 8   pricing, Federal Order regulations, dairy policy, plus speak
  

 9   and write on those subjects.
  

10           My testimony is presented on behalf of two southeast
  

11   based dairy cooperatives; Cobblestone Milk Producers
  

12   Cooperative, based in Chatham, Virginia; and Southeast Milk
  

13   Incorporated, based in Belleview, Florida.
  

14           Cobblestone markets approximately 550 million pounds of
  

15   milk annually, primarily to fluid milk processing plants in the
  

16   Appalachian and Southeast Federal Milk Marketing Orders.
  

17   Cobblestone's 19 members are located in Georgia,
  

18   North Carolina, and Virginia.  Southeast Milk markets
  

19   approximately 2.5 billion pounds of milk annually, primarily to
  

20   fluid milk processing plants in the Florida and Southeast
  

21   Federal Milk Marketing Orders, including two processing plants
  

22   and one balancing plant owned by the Cooperative.  Southeast
  

23   Milk's 158 members are located in Florida, Georgia, and
  

24   South Carolina.  Combined, both cooperatives market about
  

25   one-third of the fluid milk in the ten southeast states.
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 1           Let me state from the outset, Cobblestone and
  

 2   Southeast Milk operate in the milk market almost opposite from
  

 3   the California milk market.  Class I -- and when I use, your
  

 4   Honor, when I say Class and the number following, I'm referring
  

 5   to a Roman numeral.  Class I utilization last year in the
  

 6   Florida Order was 85 percent; Southeast Order 74 percent; and
  

 7   the Appalachian order 68 percent.  On the other hand,
  

 8   California Class I utilization is about 13 percent.  From 1995
  

 9   to 2014, the southeast saw its milk production decline from
  

10   13.5 to 9.5 billion pounds.  And let me add here, if it is
  

11   okay, your Honor, it's not in the print here, that also during
  

12   this same period of time from 1995 to 2014, the number of
  

13   licensed dairy farms in the southeast declined from about 8600
  

14   to about 2650, about a 70 percent decline.  During this same
  

15   timeframe, California milk production went from 25 to 42
  

16   billion pounds.
  

17           Even though the two cooperatives I represent operate in
  

18   a market significantly different from California, this hearing
  

19   has the potential to economically impact these two cooperatives
  

20   and their dairy farmer members, plus the processors and
  

21   consumers the cooperatives serve.  This is the reason
  

22   Cobbleston and Southeast Milk submit this testimony.
  

23           Considering the impact of one Federal Order on another
  

24   Order is not without prior acknowledgement.  The often cited
  

25   Federal Milk Order Study Committee, December 1962 Report to the
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 1   Secretary of Agriculture, commonly referred to as the
  

 2   "Nourse Report" speaks to this need as follows, and I quote:
  

 3
                ...a recognition that the outlook of the Secretary

 4                of Agriculture and his aides should not be
                parochial but industry-wide and national in its

 5                scope.  The Secretary is empowered and entrusted
                to develop a system of fluid milk marketing

 6                orders, integrated as to their relations with each
                other and with all the uses in which milk goes,

 7                not merely orderly as internal housekeeping."
  

 8           End of quotation.  And the source of this is Report to
  

 9   the Secretary of Agriculture by the Federal Order Study
  

10   Committee, December 1992, page 10.
  

11           The basis of our Cooperative's concern are the results
  

12   presented in the Preliminary Regulatory Impact Analysis of
  

13   Proposals to Establish a California Federal Milk Marketing
  

14   Order,  emphasis of proposal to establish a California Federal
  

15   Milk Marketing Order, released by the Department in August of
  

16   this year and presented earlier in this hearing.  Our concerns
  

17   focus on producer milk prices and milk production.
  

18           Depending upon the specific proposal, the impact on the
  

19   blend prices at test for the three orders in the southeast
  

20   varies.  The following three tables show the average minimum
  

21   and maximum impact on blend prices at test for the three
  

22   southeast orders for the period 2017 to 2024.  Data in all
  

23   three tables is taken from the Impact Analysis report.
  

24           The first table here is the Appalachian - Changes in
  

25   Blend Price at Test (2017-2024).  I have listed in the first
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 1   column there, each of the proposals.  I'll start with the
  

 2   Cooperatives' proposal.  Average impact there is minus 13
  

 3   cents, the minimum is minus 15, the maximum, minus 9.
  

 4           The CPHA, which is the producer-handler proposal, the
  

 5   average impact is minus 13 cents, the minimum minus 15, the
  

 6   maximum minus .09.
  

 7           For the Ponderosa, minus 13 the average, minus 15 the
  

 8   minimum, minus 9 the maximum.
  

 9           And then the Dairy Institute, minus 4 on the average,
  

10   minus 27 on the minimum, plus 23 on the maximum.
  

11           The source for this and the two tables that will
  

12   follow, your Honor, are from Tables B2, B18, B34, and B50 from
  

13   the Preliminary Regulatory Impact Analysis of Proposals to
  

14   Establish a California Federal Milk Marketing Order.
  

15           The next table shows for the Florida Order, Changes in
  

16   Blend Prices at Test, same period of time, (2017-2014).  The
  

17   Cooperatives' proposal of average, minus 22 cents; the minimum
  

18   minus 31 cents; the maximum minus 10.
  

19           The producer-handler, minus 22, minimum minus 30,
  

20   maximum minus 10.
  

21           The Ponderosa average, minus 21, the minimum minus 29,
  

22   the maximum minus 10.
  

23           The Dairy Institute minus 1 cent, minimum minus 44,
  

24   maximum positive 41.
  

25           Again, the same source I just read for the previous
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 1   one.
  

 2           For the Southeast Order, Changes in Blend Price at Test
  

 3   for that same time period, (2017-2024).  The Cooperatives',
  

 4   minus 26 cents, minimum minus 34, maximum minus 13.
  

 5           The producer-handler, minus 25 for the average, the
  

 6   minimum minus 34, the maximum minus 13.
  

 7           The Ponderosa, average minus 25, minimum minus 32, the
  

 8   maximum minus 13.
  

 9           The Dairy Institute, minus 24, the minimum minus 75,
  

10   the maximum positive 33 cents.  Again, the same source.
  

11           For all four proposals, the average blend price at test
  

12   over the eight-year period is projected lower in the three
  

13   southeast orders.  Using the lowest average change in milk
  

14   price from the four proposals, the average Southeast Milk
  

15   producer marketing milk in the Florida Order, could expect a
  

16   drop in annual revenue of about $35,000.  For a Cobblestone
  

17   producer marketing milk in the Southeast Order, the annual
  

18   revenue decline it is about $70,000.
  

19           And, your Honor, let me add, it is not in my written
  

20   report here, that for producers that in these two cooperatives,
  

21   especially producers in Florida and South Georgia and producers
  

22   in Virginia, because of their dairy farm structure, they react
  

23   very quickly and responsibly to changes in price because they
  

24   can add cows quickly or they can decrease cows quickly because
  

25   of their set up.  So these kind of changes in price, either
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 1   plus or minus, could have a big impact on how many cows they
  

 2   milk, as well as how much milk they produce.
  

 3           According to the analysis, milk production declines or
  

 4   remains flat under the Cooperative, Producer-Handler, and
  

 5   Ponderosa proposals.  While under the Dairy Institute proposal,
  

 6   milk production is projected to remain flat in the Appalachian
  

 7   Order, and to increase slightly in the Florida and Southeast
  

 8   Orders.  This in marketing areas that, annually, do not produce
  

 9   the milk volume needed to meet consumer fluid demand.
  

10           A major objective of Federal Milk Marketing Orders is
  

11   to ensure consumers have access to adequate and dependable
  

12   supplies of high-quality milk from the sources best suited,
  

13   both technologically and economically, to supply these demands.
  

14   Meeting this objective is a major challenge in the Southeast.
  

15   Lower producer prices and less milk make the challenge more
  

16   difficult.
  

17           The U.S. Census Bureau estimates the population of the
  

18   ten southeast states at 76.5 million in 2014, which is about
  

19   twice the population of California.  Using the recently
  

20   released 2014 per capita fluid milk consumption number of 159
  

21   pounds, results in a total southeast fluid milk consumption of
  

22   12.2 billion pounds in 2014.  Total southeast milk production
  

23   during this timeframe was about 9.5 billion pounds.  This is a
  

24   deficit of 2.7 billion pounds.  If we consider balancing and
  

25   standardization requirements, the annual deficit easily grows

3778



TRANSCRIPT OF PROCEEDINGS

 1   to 4.5 billion pounds.
  

 2           Each year the Central Milk Market Administrator
  

 3   publishes per capita milk production data by state.  The
  

 4   Central administrator uses a number, 300 pounds per capita
  

 5   production needed to meet a State's Class I and II plus reserve
  

 6   milk needs.  Not a single one of the ten southeast states hits
  

 7   the 300 pound mark.
  

 8           The additional milk needed to meet the southeast fluid
  

 9   milk deficit must be transported into the area, either as bulk
  

10   or packaged milk.  Producing less milk than needed to meet the
  

11   consumer fluid milk demand, increases expense of transporting
  

12   milk into the market.  This transportation adds additional
  

13   expense to the cost of milk which is borne by producers,
  

14   processors and consumers.
  

15           Thanks to previous decisions by the Department and the
  

16   efforts by many groups, milk production in the southeast has
  

17   been on a slight upward trend since 2010.  It is important to
  

18   all segments of the dairy industry in the southeast, producers,
  

19   processors, and consumers, this upper trend in production
  

20   continue to increase in order to provide the fluid milk needed
  

21   by the market.
  

22           In some summary, we encourage the Secretary to do the
  

23   following:
  

24           1.  In formulating a recommendation, take into
  

25               consideration the potential impact a decision in

3779



TRANSCRIPT OF PROCEEDINGS

 1               one Federal Order has on other orders.
  

 2           2.  If a decision is made that makes it more difficult
  

 3               for the three southeast orders to provide consumers
  

 4               an adequate and dependable supply of high-quality
  

 5               fluid milk, be receptive to considering future
  

 6               proposals to help the Orders meet the objective of
  

 7               supplying consumers with an adequate and dependable
  

 8               supply of fluid milk.
  

 9           That's my testimony, your Honor.
  

10       JUDGE CLIFTON:  What, Mr. Covington, do you understand to
  

11   be the mechanism by which the proposals would have the economic
  

12   impact in your region that is depicted by the models?
  

13       MR. COVINGTON:  If, again, if I am following your question
  

14   correctly, and based upon the information that we had, the
  

15   preliminary economic analysis showed for each Order, including
  

16   the three orders that I represent, with producers it showed
  

17   that the milk price from those years, 2017 to 2024, would
  

18   change, in most all cases, be a lower price level as I had here
  

19   in my tables for each of the four proposals.
  

20       JUDGE CLIFTON:  Who has questions for Mr. Covington?  Does
  

21   anyone want to question Mr. Covington about Exhibit 83 before
  

22   determining whether you object to its being admitted into
  

23   evidence?  No one.  Is there any objection to Exhibit 83 being
  

24   admitted?  There is none.  Exhibit 83 is admitted into
  

25   evidence.
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 1            (Thereafter, Exhibit 83 was
  

 2            received into evidence.)
  

 3       JUDGE CLIFTON:  Now, who has questions for Mr. Covington?
  

 4                        CROSS-EXAMINATION
  

 5   BY MS. HANCOCK:
  

 6      Q.  Good afternoon, Mr. Covington.
  

 7          My name is Nicole Hancock and I represent the
  

 8   California Producer Handlers Association and Ponderosa Dairy.
  

 9   I just want to talk with you a little bit about your
  

10   understanding of how USDA's Preliminary Regulatory Impact
  

11   Analysis evaluated the proposals.
  

12           You have on here that you, I think you pulled out three
  

13   different charts that affect the Southeast, Florida and
  

14   Appalachian.  Those are the three areas that you are looking
  

15   at?
  

16      A.  Yeah, Florida, the Appalachian, and the Southeast.
  

17      Q.  Okay.  You say it different -- Appalachian.
  

18      A.  Well, that's sort of where I live, and that's the way
  

19   we always call it -- Appalachian.
  

20      Q.  Well, I apologize for --
  

21      A.  No, that's fine.
  

22      Q.  Okay.  So I want to talk about -- so the numbers that
  

23   you have in here where you talk about, you have averaged the
  

24   impact in each one of these areas on page 3 of Exhibit 83.
  

25      A.  Okay.  I didn't average, I just lifted the number off
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 1   of those particular tables that showed the average.
  

 2      Q.  And in the first paragraph on page 3 it talks about the
  

 3   average blend price over the eight-year period is projected
  

 4   lower.  Did you do any kind of analysis using those numbers?
  

 5      A.  Well, what I did is that I took, like I said, I took
  

 6   the worst case scenario.  And for those producers, Southeast
  

 7   Milk, who markets milk primarily in Florida, I took the average
  

 8   year annual volume that a southeast milk producer produces,
  

 9   which is about 16 million pounds a year, and just did the
  

10   multiplication and rounded it off to 35,000.
  

11          For Cobblestone, I took the Southeast Order and took
  

12   the 26 cents.  Their average producer produces about 30, about
  

13   28 million pounds of milk a year, and just did the
  

14   multiplication and rounded of to $70,000.
  

15      Q.  Okay.  Thank you.  Then, I just want to clarify, and
  

16   you weren't here for the testimony when the U.S. presented this
  

17   data?
  

18      A.  No, ma'am.
  

19      Q.  So when the USDA presented the data, they had their
  

20   Economist, Ms. Steeneck, come on and discuss this data.  And
  

21   what she talked about were the numbers reflected.  She helped
  

22   provide some clarification, and I want to tell you about that
  

23   and then ask you if that has any impact on what you are talking
  

24   about.
  

25          But under the California Producer Handlers Association
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 1   Proposal and Ponderosa Dairy Proposal, those are not
  

 2   stand-alone proposals.  Those are supplemental topics is what I
  

 3   would consider them to be, that if a Federal Order is adopted,
  

 4   they would like certain aspects included as well that address
  

 5   their, each of their business models.
  

 6          And so when the USDA conducted that economic analysis
  

 7   as they explained it, or as I understand they explained it,
  

 8   they didn't determine that the impact, the financial impact was
  

 9   unique to that proposal, but was instead, because it was
  

10   reliant on, say for example, the Cooperatives' Proposal, it
  

11   adopted those same numbers or changes or economic impact in
  

12   other areas.  Does that make sense?
  

13      A.  Yes, ma'am.  And again, I just, I put it in my tables
  

14   the way they had it presented in theirs.  But what you say
  

15   makes sense.
  

16      Q.  Is that how you understood it when you read it?
  

17      A.  Yes.  But again, I wanted to make sure I didn't, I
  

18   wanted to use the data the way they presented it.
  

19      Q.  Okay.  So it doesn't, in any way, affect your analysis.
  

20   You are just pulling out the information --
  

21      A.  That they had, yes.
  

22      Q.  Okay.  Thank you.
  

23      A.  Thank you.
  

24       JUDGE CLIFTON:  Who next would like to question
  

25   Mr. Covington?
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 1                        CROSS-EXAMINATION
  

 2   BY MR. VETNE:
  

 3      Q.  John Vetne for Hilmar Cheese Company.
  

 4           Mr. Covington, we had some, quite a bit of information
  

 5   here from milk producers in California and different ways of
  

 6   responding to milk price signals and alternative uses of land.
  

 7   In the areas that you are familiar with, are there alternative
  

 8   crops in which milk producers do, or make, participate, as
  

 9   revenue streams to compare dollars coming in, one use versus
  

10   another?
  

11      A.  Yes, there are and it would vary depending upon the
  

12   area.
  

13      Q.  In Florida, for example, what might one look at?
  

14      A.  In Florida, especially in South Florida, at one time
  

15   you had some dairy farmers, when the citrus industry was
  

16   strong, moved from dairy to citrus.  Also, you had you had some
  

17   dairy farmers, if they had a land base, would move to beef
  

18   cattle production.  Then, as you move further up into Florida,
  

19   you had, going from dairy farming into crop farming, or either
  

20   going into timber.  And then moving on up, Southern Georgia and
  

21   so forth, get more into crop farming, especially cotton or some
  

22   small grains.  Moving on further up into Virginia would be in
  

23   tobacco or moving in some other animal industry, for example,
  

24   like poultry or swine.
  

25      Q.  And of the producers with which you are familiar, are
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 1   there milk producers that do, on their farms, have more than
  

 2   one income producing enterprise?
  

 3      A.  Yes, some of them do.
  

 4      Q.  With respect to the impact on, estimated impact, is it
  

 5   your understanding that the way U.S. Dairy Programs estimated
  

 6   the impact, is that the proposal, if adopted, would result in
  

 7   higher milk prices in California?
  

 8      A.  Yes, sir.
  

 9      Q.  And is it your understanding that as a result of the
  

10   higher milk prices, California dairy farmers would be
  

11   stimulated to produce more milk?
  

12      A.  Yes, sir.
  

13      Q.  And that as a result of more milk being produced, more
  

14   cheese and nonfat dry milk and butter would be produced.
  

15      A.  Yes, sir.
  

16      Q.  And that in turn, that the availability of more dairy
  

17   products on the national marketplace would adversely affect the
  

18   basic formula price used in the Federal Order system; is that
  

19   correct?
  

20      A.  Yes, sir.
  

21      Q.  Okay.  And at the bottom of your page 1 of your
  

22   testimony, you've referred to growth of California milk
  

23   production, and during the same period, a decline in milk
  

24   production in the southeast states.  Would it be the same
  

25   dynamic, essentially, that between the two regions that has an
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 1   affected decline in southeast production, that's California
  

 2   production has grown and made more products available, prices
  

 3   for the commodities used to set Federal milk prices were
  

 4   affected adversely?
  

 5      A.  Well, the primary reason for declining in milk
  

 6   production in the southeast during that period of time would be
  

 7   profitability.  This wasn't, a lot of farms just didn't make
  

 8   enough money profit-wise, so they would exit the business.
  

 9      Q.  So I think you estimated during that period of time
  

10   farm numbers, the approximately 6,000 farmers who decided not
  

11   to dairy anymore?
  

12      A.  A licensed dairy farms, according to the published
  

13   information, about 6,000 less today or in 2014, than there were
  

14   in 1995.
  

15      Q.  And with declining milk production, I guess we cannot
  

16   assume that if somebody went out of business, their cows just
  

17   went to somebody else and kept producing; is that correct?
  

18      A.  That is correct, yes.
  

19      Q.  The number of dairy cows in the southeast have reduced
  

20   also, which is reflected in the lower production numbers?
  

21      A.  I can't recall from memory the actual number, what the
  

22   dairy cow numbers have during that time period, but they have
  

23   declined, yes.
  

24      Q.  Okay.  Do you know if during that period of declining
  

25   production in the southeast, when somebody went out of
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 1   business, some of the cows were marketed to buyers in
  

 2   California?
  

 3      A.  It very doubtful because just the distance.
  

 4      Q.  The distance?
  

 5      A.  Again, I don't know, but I would -- I would be
  

 6   doubtful.
  

 7      Q.  Where would be the market for southeast cows?
  

 8      A.  Well, a good chunk of those cows that went out would
  

 9   have went to slaughter.  A lot of them went to slaughter.  Then
  

10   you would have had some dairy farmers in the southeast buying
  

11   the better cows, but a high percent of them, generally when a
  

12   dispersal herd is held in farms down there, a good percent of
  

13   them are culled and sent to slaughter and they just sort of
  

14   sell the better ones.
  

15      Q.  So cows that are finished with their milking cycle just
  

16   aren't replaced.  That explains the drop in cow numbers.
  

17      A.  Yes, you have, just, again, with farms going down, and
  

18   again, some current farms not expanding, and total cow numbers
  

19   would decline.
  

20      Q.  Thank you.
  

21       JUDGE CLIFTON:  Who next would like to question
  

22   Mr. Covington?
  

23                        CROSS-EXAMINATION
  

24   BY MR. BESHORE:
  

25      Q.  I just want to, just one follow up question,
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 1   Mr. Covington.  In response to Mr. Vetne --
  

 2       JUDGE CLIFTON:  Your name?
  

 3       MR. BESHORE:  Marvin Beshore.
  

 4   BY MR. BESHORE:
  

 5      Q.  In response to Mr. Vetne's questions about assumed
  

 6   increases in California milk production of the proposal, if the
  

 7   Federal Order came into California, did you happen to hear any
  

 8   of the testimony relating to the USDA projections where it was
  

 9   shown that, for instance, in 2014, which are actual numbers,
  

10   the USDA projections that generate the numbers that give you
  

11   concern, which I understand completely, that they already, in
  

12   2014, they got 2.3 billion pounds more produced in California
  

13   than actually occurred?  Did you pick up any of that testimony?
  

14      A.  Okay.  I didn't hear the testimony, but I did see some
  

15   of that in the transcript.
  

16      Q.  Okay.  And then for 2015 the baseline projections in
  

17   the economic model showed a, the numbers are in there, roughly
  

18   a six percent increase, I think, in milk production in
  

19   California?  I might be off on the percentage, but a
  

20   substantial increase from 2014 to 2015 in California, whereas
  

21   we're actually down three to four percent for the year.  Do you
  

22   remember seeing that also?
  

23      A.  Again, I read that transcript, and I guess, I'm sure, I
  

24   guess, Mr. Beshore, I would have to probably go back and tell
  

25   you specifically.  But I remember a little bit what you are
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 1   talking about, I don't have it in front of me.
  

 2      Q.  So, in any event, if those are the realities of,
  

 3   currently, of milk production in California, that could
  

 4   possibly have some impact on what we foresee going forward with
  

 5   a Federal Order?
  

 6      A.  Yes.
  

 7      Q.  Thank you.
  

 8       JUDGE CLIFTON:  How user-friendly is that website?
  

 9       MR. COVINGTON:  Well, I just went to the transcripts and I
  

10   just pulled them up and read them.
  

11       JUDGE CLIFTON:  Sounds good.  Thank you.  There are a
  

12   couple of features that are unique in my experience with regard
  

13   to these rule making hearings.  The first is the availability
  

14   of the audio feed, and the second is having transcripts and
  

15   exhibits as we go along instead of waiting until weeks after
  

16   the end, which was the timetable that I was used to.  So having
  

17   you be able to access and have information, and then come with
  

18   your knowledge about your area, is, I think, a wonderful thing.
  

19       MR. COVINGTON:  It speeds the process up and hopefully
  

20   makes it more accurate.
  

21       JUDGE CLIFTON:  Who else has questions for Mr. Covington?
  

22                       CROSS-EXAMINATION
  

23   BY MS. MAY:
  

24      Q.  Laurel May, USDA.  Thank you so much for testifying
  

25   today.  We really appreciate you coming here and sharing your
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 1   thoughts with us.
  

 2           We have a couple of questions about your testimony.
  

 3   First of all, one of the things that USDA is required to do is
  

 4   to consider the impact of our regulations on small businesses,
  

 5   and you have told us that you represent two Cooperative
  

 6   associations of producers.  And so our question would be
  

 7   whether you could tell us what percentage of each of those
  

 8   organizations would be comprised of small businesses as defined
  

 9   by the Small Business Association, which is, we have calculated
  

10   to be about 315,000 pounds of milk a month.
  

11      A.  Okay.  None of Cobblestone producers would classify as
  

12   small business.
  

13      Q.  Okay.
  

14      A.  Because they are producing, the average producer is
  

15   producing about 28 billion pounds a year.  On Southeast Milk,
  

16   the average producer is between 16 and 17 million a year, and
  

17   the 158, again, I'm just giving my best estimate, of the 158,
  

18   may be three or four of them might qualify.
  

19      Q.  Okay.  That helps us.  Thank you so much.
  

20      A.  Yeah.
  

21      Q.  And on your charts, the tables, I'm wondering if the
  

22   labels for the columns "minimum" and "maximum" reflect what's
  

23   really being shown there.  As I recall, these were, the changes
  

24   were the minimum impact and the maximum impact to the baseline
  

25   numbers.  So I'm thinking that negative 15 cents is more of an
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 1   impact than negative 9 cents per hundredweight.  Am I reading
  

 2   that right?
  

 3      A.  Okay.  I had the same question that you had when I read
  

 4   those tables, because I thought it ought to be reversed.
  

 5      Q.  Good, then maybe you are going to straighten me out
  

 6   here.
  

 7      A.  No, because I felt the same way you did.  And so since
  

 8   I took the information right from the tables, I felt I better
  

 9   use the same way that they had it in the tables.  They had it
  

10   in the tables.  Because if I were doing it, I would have
  

11   reversed it, but I didn't.
  

12      Q.  I would, too.
  

13      A.  But again, but I, you know, that's the data I had, so I
  

14   didn't feel like I was, I felt I should change what they had.
  

15      Q.  I totally agree with your viewpoint and I appreciate
  

16   you pointing that out to us, so I'll have to find out more
  

17   about that.
  

18           On page 2 you cited the Federal Milk Order Study
  

19   Committee Report from December of 1962, and then below the
  

20   quotation you list as the source, the Report to the Secretary
  

21   of Agriculture dated December 1992.
  

22      A.  Yes, that's a good catch.  I just left out the first
  

23   part of it.  I should have had the Federal Milk Order Study
  

24   Committee, I should have had the, as a source, I should have
  

25   had the identical to what I have cited up there.  My apologies.
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 1      Q.  Okay.  So it should be 1962, then?
  

 2      A.  Yeah, good catch.  I don't know how many times I have
  

 3   read that, and my apologies.
  

 4      Q.  Cliff caught it.
  

 5      A.  I don't know how many times I've read that.  That's the
  

 6   reason it is difficult to edit your own.
  

 7      Q.  It is.
  

 8      A.  But I have got the, actually, your Director gave me
  

 9   that book, so I think ya'll been trying to get rid of them, so
  

10   I have actually got it back there.
  

11      Q.  All right.  Thank you so much.
  

12      A.  A lot of good information in it.
  

13       JUDGE CLIFTON:  Mr. Covington, do you want us to make the
  

14   change to your exhibit to reflect as your citation below the
  

15   quote, 1962?
  

16       MR. COVINGTON:  Yes, ma'am, that's what it should be.
  

17   Again, I even read it right here and didn't catch it.
  

18       JUDGE CLIFTON:  All right.
  

19       MR. COVINGTON:  Thank you.
  

20       JUDGE CLIFTON:  Ms. Elliott is making that change now, and
  

21   I'm making it on my copy to 1962.
  

22           Who else has questions for Mr. Covington?
  

23   Mr. Covington, I think you are done.
  

24       MR. COVINGTON:  Okay.  Thank you, your Honor.
  

25       JUDGE CLIFTON:  Is there anything you would like to add?
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 1       MR. COVINGTON:  No, ma'am, not at this time.  I just
  

 2   appreciate this opportunity for working me in.
  

 3       JUDGE CLIFTON:  Thank you for being here and giving us your
  

 4   testimony.
  

 5           Then I believe we have come to the point where
  

 6   Dr. Schiek returns to the witness stand.
  

 7       MR. ENGLISH:  This is Chip English.
  

 8           That's correct, your Honor.
  

 9       JUDGE CLIFTON:  Dr. Schiek, I thank you for waiting to
  

10   resume your testimony so that we could take the testimony of
  

11   others.  You remain sworn.  Would you again state and spell
  

12   your name?
  

13       DR. SCHIEK:  My name is William, W-I-L-L-I-A-M, Schiek,
  

14   S-C-H-I-E-K.
  

15       MR. ENGLISH:  So again, this is Chip English.
  

16           And before -- when Dr. Schiek ended his testimony at
  

17   5:00 yesterday, he had just completed page 30 of Exhibit 79.
  

18   So in a moment, but not quite yet, he's going to start back on
  

19   page 31 of Exhibit 79.  But before he does that, I have one
  

20   preliminary issue, and then because his testimony on page 30
  

21   referenced Table 2 of Exhibit 80, I want to discuss some more
  

22   of that table, because we didn't have a chance to do that at
  

23   5:00 yesterday.  So let me start with a preliminary issue that
  

24   was addressed yesterday to some extent, and I think your Honor,
  

25   you asked a question, and let me just ask.
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 1                   CONTINUED DIRECT EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3      Q.  With respect to the issue of Grade A milk and then term
  

 4   market milk in California, do you have some additional
  

 5   information for the record today, Dr. Schiek?
  

 6      A.  Yes, I do.  I think maybe some clarification.  This
  

 7   issue has come up, I think it would be good to at least get
  

 8   some additional information on the record.  The definitions of
  

 9   market milk and Grade A milk under the California Food and Ag
  

10   Code, are contained in the California Food and Agricultural
  

11   Code, Sections 35781 through 35928.
  

12          And just to, I guess, clarify my comments from
  

13   yesterday that I was a little uncertain of, market milk meets
  

14   Grade A requirements.  In other words, the bacteriological
  

15   counts and chloroform counts and everything of market milk
  

16   basically meet Grade A requirements.  There are some categories
  

17   of market milk, and the extent to which they are still used, I
  

18   am not certain, but they have more stringent requirements,
  

19   lower bacteria counts, lower chloroform counts in some cases.
  

20   And these are, these additional sort of classes of market milk
  

21   are certified milk and guaranteed milk.  Those are both, under
  

22   the California, defined under the California Food and Ag Code.
  

23   And if you look at the the descriptions there, these are, have
  

24   standards and requirements that go beyond just regular Grade A
  

25   milk.  And I think that's primarily because they were designed

3794



TRANSCRIPT OF PROCEEDINGS

 1   for raw milk consumption.
  

 2      Q.  Anything else you would like to add on the issue of
  

 3   Grade A or market milk?
  

 4      A.  Well, then the general question was, how do we
  

 5   interpret market milk versus Grade A milk?  And I think what we
  

 6   can say is, in terms of usage, the way we normally use them,
  

 7   they are equivalent.
  

 8      Q.  Okay.  Thank you.  So now you referenced on page 30,
  

 9   Table 2 of Exhibit 80.  And we discussed very briefly your
  

10   development of Table 2 as taking Exhibit 61 from CDFA Table X,
  

11   and adding up the data and creating a table with the annual
  

12   counts, correct?
  

13      A.  Correct.
  

14      Q.  So can you, so as we're looking at this, we start with
  

15   sort of the interesting situation of 1996 volumes, and this is
  

16   total bulk milk imports in California -- perhaps for those on
  

17   the Internet or whatever -- and so you are at a situation where
  

18   coincidentally or however, the volume in 1996 is a little over
  

19   a 100,000 pounds more than the 2014, correct?
  

20      A.  Correct.
  

21      Q.  But -- but in between, there's been, you know, there
  

22   was looked like an upward trend until you get to 2004, and then
  

23   there's been a downward trend from 2004 to 2014, correct?
  

24      A.  Correct.
  

25      Q.  So in your 18 years at the Dairy Institute, you have
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 1   obviously been here for that same timeframe, what would you say
  

 2   was going on with respect to that trend and why it's gone in
  

 3   two different directions?
  

 4      A.  Yeah, the main issue with that trend was changing price
  

 5   relationships with contiguous states.  And in particular, in
  

 6   the early 2000's there were some lower prices in some of the
  

 7   contiguous states that led to, or at least a lower price than
  

 8   price relationship that has historically been in place, had
  

 9   historically been in place.  And there was opportunity to
  

10   essentially, create some economic advantage for certain players
  

11   to import milk or to buy, essentially, buy milk from
  

12   out-of-state and bring it into California.  And so we saw those
  

13   numbers decline.
  

14          Dairy Institute basically tried to get a Class I price
  

15   adjustment over that period where the numbers were really
  

16   starting to grow, and eventually we were able to get an
  

17   adjustment.  And around that time, prices, the imports started
  

18   declining again.  I think there were also some changes taking
  

19   place in terms of the market as well in terms of just how
  

20   different markets were supplied and how different areas in
  

21   nearby states at the same time, just business decisions that
  

22   different players were making that also contributed.
  

23      Q.  So -- thank you.  Would you then pick up your testimony
  

24   on 31 of Exhibit 79, and read at least the first paragraph and
  

25   then we'll talk about Exhibit 80 again.
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 1      A.  Okay.
  

 2      Q.  It is 33 for us.
  

 3      A.  So Changing -- the new heading, right?
  

 4      Q.  Yes.
  

 5      A.  Okay.
  

 6          Changing milk production trends in California are not
  

 7   disorderly marketing.
  

 8          Milk production in California has had a history of
  

 9   rapid expansion (Figure 3, Table 3).  The CDFA Milk Pooling
  

10   plan was implemented in the state in 1969.  For the ensuing
  

11   four decades, the state's milk production growth rate exceeded
  

12   that of the rest of the country as shown in Figure 4 and Table
  

13   4.  The recent slow down in the growth of California's milk
  

14   output is not a particularly unusual occurrence when looking at
  

15   other states.  Milk production in the U.S. and several selected
  

16   states is shown in Table 4 as an index, where each state's milk
  

17   output is expressed in relation to its milk production in 1985
  

18   (100=1985).  Major milk producing states like Wisconsin,
  

19   Minnesota, and New York have all experienced declines in milk
  

20   production at various times since 1985.  FMMO regulated minimum
  

21   prices have changed throughout the period as well, but there
  

22   does not appear to have been a focus by USDA on increasing
  

23   Class III or Class IV/III-A regulated prices to deal with
  

24   declining milk production in these states or in the orders
  

25   covering these states.
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 1           California's average annual milk output growth exceeded
  

 2   4 percent in the 1980's and 1990's, before slowing in the
  

 3   period from 2000 to 2009, and slowing further since 2010 (see
  

 4   Table 5) as a combination of high cost for feedstuffs that are
  

 5   now declining (shown in Table 6) and the impact of the state's
  

 6   three-year drought took hold.  This year, milk production has
  

 7   declined substantially from last year's record high, but unlike
  

 8   the 2009 downturn, USDA data suggests that cow numbers have
  

 9   declined little and the bulk of the decrease in milk output
  

10   drop is due to lower milk per cow (Table 7).
  

11      Q.  Actually, as I looked at it, why don't you complete the
  

12   next paragraph and then we'll talk to that.
  

13      A.  Still, for the first four decades after pooling was
  

14   introduced in California, milk production expanded much more
  

15   rapidly than in the rest of the U.S., denoting milk production
  

16   returns that were, on balance, sufficient to encourage strong
  

17   milk production growth.  Another key point to remember in
  

18   examining milk output growth percentage rates, is that a large
  

19   milk production base means that a small percentage increases in
  

20   milk -- that means that -- small percentage increases a milk
  

21   output can be substantial in terms of the extra milk pounds
  

22   produced.  For example, a one percent annual growth rate based
  

23   on California's 2014 milk output of roughly 42.3 billion
  

24   pounds, results in 423 million pounds per year of additional
  

25   milk.  While a one percent growth rate in Florida's milk
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 1   production of 2.5 billion pounds, results in additional milk of
  

 2   only 25 million pounds.  Put another way, Florida would have to
  

 3   grow by 17 percent to produce as much additional milk as
  

 4   California does by growing at a one percent rate.
  

 5      Q.  So now please stop.  Let's go to Exhibit 80.  And in
  

 6   those previous paragraphs you referred to a number of tables
  

 7   and figures.  So let's start with Figure 3 and Table 3.
  

 8      A.  Right.
  

 9      Q.  And Figure 3 is based on the data in Table 3, so why
  

10   don't you first start with Table 3 and tell us what Table 3 is
  

11   and where it came from.
  

12      A.  Okay.  So Table 3 shows California milk production,
  

13   U.S. milk production, and the rest of the U.S., that's the U.S.
  

14   excluding California.  It shows the production in millions of
  

15   pounds for each of those regional delineations for the years
  

16   1969 to 2014.
  

17           Also included are the percent changes in each of the
  

18   years from the prior year, in 1970 through 2014, and the actual
  

19   production changes in each of those regional delineations for
  

20   each of the years from the prior year, 1970 to 2014.
  

21           And these data were drawn from USDA, sort of final
  

22   estimates of milk cow numbers and milk per cow that are
  

23   contained in the publications as they are cited at the bottom
  

24   of the table
  

25      Q.  Which is page 8?
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 1      A.  Which is page 8, yes.
  

 2      Q.  So then how did that translate over to Figure 3, which
  

 3   is page 7?
  

 4      A.  So Figure 3 on page 7 is simply the California milk
  

 5   production data from 1970 through 2014, and it's just an
  

 6   illustration of the sort of steep rise in rapid growth in
  

 7   California milk output during the entire period.
  

 8      Q.  So then you also referenced Figure 4 and Table 4.  And
  

 9   again, looks like Figure 4 on page 9 is based on data from
  

10   Table 4, which is Page 10, correct?
  

11      A.  Correct.
  

12      Q.  So could you tell us what Table 4, Page 10, how it's
  

13   developed and what it shows?
  

14      A.  Okay.  So Table 4 on Page 10 includes some of the same
  

15   information that was on Table 3, but also includes milk
  

16   production data for the states of Wisconsin, New York, Florida,
  

17   and Minnesota, as well as the U.S. as a whole, and California.
  

18   And it has the same set of data from the same years, from 1969
  

19   to 2014.  And then what's been done is to take the year 1985
  

20   for each of those states and divide every other production
  

21   number for every other year within that state, by that year's
  

22   production in 1985.  So it creates an index of production, with
  

23   a base year of 1985.  And the reason for doing that is so that,
  

24   because there's large differences in total milk produced, it
  

25   would be very difficult to create a graph that would have a
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 1   scale that you could really see comparisons in terms of how
  

 2   milk production is changing in one state versus another, so
  

 3   this gets everything onto a common scale so that you can see
  

 4   the changes relative to each other.
  

 5      Q.  And that's a common method of economic analysis to use?
  

 6      A.  It's a common method to show data in this particular
  

 7   way.
  

 8      Q.  So then that data from Table 4 is then depicted on
  

 9   Figure 4, which is Page 9, correct?
  

10      A.  Correct.  And I would note that again, the sources of
  

11   the data, they are actually the same publications as the
  

12   sources in Table 3, and they are listed at the bottom of
  

13   Table 4.
  

14      Q.  Now, I note that in, say one timeframe from '97-'98 it
  

15   looks like, California leveled off, and also, is it 2008 to
  

16   2009, production went down?
  

17      A.  Correct.
  

18      Q.  What was going on in 2008-2009 that caused that drop,
  

19   in your opinion?
  

20      A.  Well, that was the, I guess some people have called it
  

21   the dairy crisis.  It is also more broadly known as the
  

22   financial crisis.  The two events sort occurred at the same
  

23   time, but essentially, during that timeframe, in part because
  

24   of the financial crisis, global demand was damaged by the
  

25   financial crisis, and a couple of years of high prices prior to
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 1   that, 2007 to 2008, had resulted in large milk production
  

 2   volumes, not just in the U.S., but in other areas.  And so
  

 3   there were excess supplies on the market as to excess
  

 4   inventories and less demand, and so milk prices fell, say dairy
  

 5   commodity price values fell, consequently milk prices fell as a
  

 6   result.  And that led to lower, because of the negative margins
  

 7   that dairy farmers were experiencing, that led to lower milk
  

 8   output eventually.
  

 9      Q.  But looking at the index comparison, would it be fair
  

10   to say California's drop was more significant than other states
  

11   or the national index?
  

12      A.  Yes, it was.
  

13      Q.  And yet California recovered after that?
  

14      A.  It did.  And I think the drop in California, that sort
  

15   of more extreme drop during that timeframe, had to do with the
  

16   high feed costs, and there were a lot of dairymen who, in 2008,
  

17   saw feed costs rising, and I think locked in prices thinking
  

18   that they may continue to go up.  And what happened is that
  

19   milk price was also going up, you know, in 2007-2008 as feed
  

20   costs were rising, and the thought was maybe lock in feed costs
  

21   and keep your feed from escalating, and perhaps that would be a
  

22   more profitable venture because maybe the milk cost would
  

23   continue to go up.  So folks did lock in feed costs.  I'm not
  

24   saying everybody did, but there were numbers who did.  And so
  

25   they kind of got saddled with the higher feed costs as milk
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 1   prices then declined, and that had a real dramatic impact on a
  

 2   lot of folks.  Even those who didn't lock in feed costs still
  

 3   saw really bad margins.  That was just a really bad year for
  

 4   everybody in the industry.
  

 5      Q.  So then you next reference Table 5, which is on Page 11
  

 6   of Exhibit 80.  Were you done talking about Figure 4 or --
  

 7      A.  Well, yeah, just looking at Figure 4 a little bit more,
  

 8   the purple line on the graph, I'm assuming everybody has color
  

 9   graphs.  The purple line is the U.S. milk production index.
  

10   You can see that sort of trends in a more gradual but steady
  

11   upward direction, but you see other things happening in various
  

12   states of Wisconsin from 1985, actually down to about the early
  

13   2000's, experienced a downward trend.  And somewhere around
  

14   2004, that trend reversed and they started experiencing
  

15   production increases.
  

16          New York kind of was steady, not seeing much growth at
  

17   all throughout much of the period from '85 to the late '90's,
  

18   but after the late '90's, maybe began to see sort of an upward
  

19   trend.
  

20          Florida, during the early part of the time period was
  

21   growing.  And then from, say around 1994 to maybe down to
  

22   around 2008, saw its trend move downward in terms of milk
  

23   production, but then it's turned around since that time and
  

24   resumed an upward trend.
  

25          And Minnesota declined, and to this date, still hasn't
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 1   got back to the production that they had in 1985.
  

 2      Q.  So what conclusion did you draw from that relative to
  

 3   this proceeding?
  

 4      A.  Well, in a lot of the major dairy states, and I'm not
  

 5   counting Florida as a major dairy state, but they just happen
  

 6   to be representative, maybe, of the Southeast, you know, there
  

 7   have been periods where production is declined, and in some
  

 8   cases, has gone on a downward trend for a number of years.  And
  

 9   so California is, having had a long history where it really
  

10   didn't experience downward trends and growth, has had its
  

11   upward trend modified, and you know, this year, again, milk
  

12   production is down.  We don't know whether that's the beginning
  

13   of a new trend or whether that's one of a couple of declines we
  

14   have had in the last eight or nine years, where afterwards, the
  

15   industry recovers and grows again.
  

16      Q.  Anything else you want to say about Figure 4 at this
  

17   point?
  

18      A.  No.
  

19      Q.  So turning to Page 11, Table 5, how is this produced
  

20   and what does this show?
  

21      A.  So this comes from the data in Table 3.  So you see
  

22   that each of the areas, California, U.S., and rest of the U.S.,
  

23   the production is listed, but also there's the percent change
  

24   on the prior year listed next to each of those in the 3rd, 5th,
  

25   and 7th columns.  So it's basically taking an average of the
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 1   decade, so we have '70 to '79, it is an average of those annual
  

 2   numbers from '70 to '79, and that becomes the sort of ten-year
  

 3   average, average per year change.  It is not a compound average
  

 4   growth rate, it's a simple average of the annual changes.
  

 5      Q.  And what do you think this shows?
  

 6      A.  Well, in the decades of the 1970's, 1980's, 1990's and
  

 7   the first decade of the 2000's, California milk production grew
  

 8   at a faster rate than the U.S. milk production as a whole.  And
  

 9   as the U.S., except California, which would be all the other
  

10   states in the U.S., and in a period since that time,
  

11   California, at least through, from 2010 to 2014 California milk
  

12   production still grew, but it was at a smaller rate than the
  

13   U.S., or the rest of the U.S.
  

14      Q.  Anything else you want to say about Table 5 at this
  

15   point?
  

16      A.  No.
  

17      Q.  So you also discussed in the same paragraph, Table 6,
  

18   which is on page 12.
  

19      A.  Uh-huh.
  

20      Q.  So what does Table 6 show, and well, how was it
  

21   developed?
  

22      A.  Okay.  So what I tried to do here, these are not
  

23   monthly average prices for the most part.  What I did was to
  

24   try to track the prices by looking at the first week of the
  

25   month, the first weekly report from AMS, California Grain and
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 1   Feed report.  And occasionally there would be no reported sales
  

 2   that month, so with alfalfa in particular, I would looked to
  

 3   try to find the first reported price that was nearest the first
  

 4   of the month.
  

 5          Basically, the idea is to just to kind of see how those
  

 6   prices have moved and changed over the period August 2012 to
  

 7   June 2015.  This was actually a table I prepared for another
  

 8   proceeding, but, you know, since it has data from 2015 as well
  

 9   as the recent couple of years, I felt that it was relevant to
  

10   basically show what's been going on with feed prices.  And
  

11   certainly, if you look back through that table, you will see
  

12   very high corn prices in 2012.  You remember there was a
  

13   drought that year in the Midwest, great midwestern drought, and
  

14   corn prices spiked very high.  And so you can see that impact
  

15   of corn prices in the Northern San Joaquin Valley, for example,
  

16   at over $300 a ton.  Alfalfa was still pretty expensive.  I
  

17   look at supreme and premium alfalfa.  If there was a supreme
  

18   number there, I would get it.  If it was, if there was not a
  

19   supreme number in the first couple of months, I would report
  

20   the premium number.
  

21           So it's not a real pure table in that regard as far as
  

22   alfalfa prices.  But again, the idea was to try to track just a
  

23   picture of movement in those numbers.  And you can see that,
  

24   well, corn prices have fallen substantially from where they
  

25   were in 2012.  Alfalfa prices, you know, not as much.
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 1   Especially for the top quality grades of alfalfa.
  

 2           I have noticed, in looking at this publication, there's
  

 3   been less supreme alfalfa reported this year.  It's been more
  

 4   scarce to find reports of sales of supreme alfalfa.  And I
  

 5   don't know what to conclude about that, whether it means that
  

 6   there's less supreme alfalfa, which is the highest quality
  

 7   alfalfa for feeding a dairy cow, there may be less of that
  

 8   available this year, I don't really know.  But prices have
  

 9   ranged through this period between $240 a ton into $350 a ton.
  

10   So those prices haven't, they started in the 250 range, they
  

11   have ended closer to the same range, but at times have been
  

12   much more expensive.
  

13           And then Canola meal is included, because as I look at
  

14   the feedstuffs sheet that's developed by the CDFA Cost of
  

15   Production Unit, that Canola is a feed, that's becoming more
  

16   used more often in California.  It is still not, there's not
  

17   one dominant feed ration in California.  California dairymen
  

18   are great at kind of figuring out different ways to construct
  

19   feed rations and so they look at prices and will rebalance
  

20   their feed rations.  But Canola is something that's been used
  

21   more and more.  And at times that's been very expensive, over
  

22   $400 a ton.  Currently, the most recent data I have, is that
  

23   the numbers are down somewhat for Canola as well from where
  

24   they have been at times.  So that's just a picture of what's
  

25   happening with feed prices.
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 1      Q.  And again, if it was blank, that means you just
  

 2   couldn't find anything?
  

 3      A.  Yeah, there wasn't any data at that particular point in
  

 4   time.
  

 5      Q.  So what do you conclude from Table 6?
  

 6      A.  Well, that some feed, costs of feed have come down from
  

 7   their very high levels a few years ago, and some are still
  

 8   reasonably expensive.
  

 9      Q.  And let's turn, I think in this particular section you
  

10   had one more table, Page 13, Table 7.
  

11      A.  Right.
  

12      Q.  So let's look at this.  And first, tell me what it is
  

13   and then we'll talk about its implications for a moment.
  

14      A.  Okay.  So this just looks at the period from 1996
  

15   through 2014 in terms of annual data, and then we look at the
  

16   January through August data for 2014 and 2015, and it shows the
  

17   California milk production during that period, we also have
  

18   USDA's number from, for the number of cows in California, dairy
  

19   cows, and the annual average of milk per cow, or the production
  

20   per cow that it's sometimes called, in the state as well, and
  

21   the percent changes from prior year for each of those three
  

22   variables.
  

23      Q.  So there's been, you have been here, again, since the
  

24   beginning of the hearing, and you have certainly heard a lot of
  

25   testimony from a number of witnesses with respect to 2015, and
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 1   you have heard about milk cows being sold, and leaving the
  

 2   state, or whatever.  When you compare January to August 2014,
  

 3   to January through August of 2015, what do the numbers actually
  

 4   tell you?
  

 5      A.  Well, these numbers suggest that most of the production
  

 6   decrease this year in 2015 has been due to reduction in milk
  

 7   per cow, the output per cow.  There has been a modest reduction
  

 8   of .1 percent in cow numbers from the prior year, but most of
  

 9   the 3.1 percent average, January through August average, drop
  

10   in milk production has been due to a drop in milk per cow.
  

11      Q.  What do you conclude from that?
  

12      A.  Well, it's difficult to know for sure what's going on
  

13   there because the numbers are simply just the numbers, so you
  

14   have got to have some insight into what's going on in farming.
  

15   In talking to some consultants, and this sort of is borne out
  

16   by some of the things that you see in the California dairy
  

17   feed, it does seem like the quality of feed that's being fed
  

18   this year is somewhat lower.  I have heard that, that's been,
  

19   similar statements have been made in Dairy Market News, and
  

20   this year looking at the California Fluid Milk Report, or the
  

21   Western Fluid Milk Report, and they have a few sentences on
  

22   California in there every week.  There has been some talk about
  

23   feed quality, particularly hay quality, and that's probably an
  

24   element in that they have something to do with the drought.
  

25   But the reality is, I don't know exactly what's driving the
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 1   milk per cow number.  Normally, when there are really, a real
  

 2   reduction in dairy farm margins for extended period of time, we
  

 3   see cow numbers go down or contract as a result.  And I haven't
  

 4   seen that this year.
  

 5          If you look back into 2009-2010, you can see the
  

 6   reduction in cow numbers at that time.  And in 2013, in
  

 7   response to the really high feed costs we had beginning in the
  

 8   second half of 2012, you also saw a modest reduction in the
  

 9   number of dairy cows, but since that time, you know, we have
  

10   seen some this year, but it is pretty modest.
  

11      Q.  All right.  So returning now briefly to Exhibit 79,
  

12   would you read the next section, it is two paragraphs, and
  

13   return to Exhibit 80.
  

14      A.  Okay.
  

15      Q.  Dairy farm consolidation.
  

16      A.  Okay.  Thank you.
  

17          Dairy farm consolidation in California is not evidence
  

18   of disorderly marketing.
  

19          Despite the existence of an upward trend in milk
  

20   output, the number of dairy farms in the state has declined in
  

21   recent years, as it has in most states.  The rate of decline in
  

22   the number of dairy farms appears to have increased since 2006.
  

23   (Figure 5), as California dairy farmers, with their relatively
  

24   large reliance on purchased feed, were challenged by higher
  

25   corn, hay, and oil seed costs.  They have also endured a severe
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 1   milk price decline in the wake of the global financial crisis
  

 2   in 2009, and the resulting reduction in dairy product demand,
  

 3   which were events that impacted dairy farmers throughout the
  

 4   U.S.  More recently, the severe drought impacting California
  

 5   and other parts of the West has increased competition for land
  

 6   and water resources, and that development has created
  

 7   additional challenges for dairy farmers.
  

 8          The more rapid consolidation of producers is not
  

 9   necessarily a sign of disorderly marketing or a problem that
  

10   must have a regulatory remedy.  Indeed, if preventing farmers
  

11   from exiting the industry -- preventing dairy farmers from
  

12   exiting the industry were a goal of FMMO's or of California's
  

13   state dairy program, we would have to consider both of them to
  

14   be abject failures.  Rather, consolidation of dairy farms is a
  

15   natural outgrowth of differences in individual producers cost
  

16   structure, risk tolerance, access to capital, and life goals.
  

17   As I just indicated, many milk producing states have
  

18   experienced farm consolidation, that is a declining number of
  

19   dairy farms.  In fact, in recent years, dairy farm
  

20   consolidation elsewhere in the U.S. has occurred at a more
  

21   rapid rate than in California.  (Figure 6 and Table 8).
  

22      Q.  So as you finish that section, let's now discuss, go
  

23   back to Exhibit 80.  You referenced in the first paragraph of
  

24   that section, Figure 5, so why don't you tell us what Figure 5
  

25   in, I guess at the same time you might as well tell us about
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 1   Table 8.
  

 2      A.  Okay.  So Figure 5 is simply a graph with two scales.
  

 3   On the left hand Y axis, or vertical access, is milk production
  

 4   listed in millions of pounds, and on the right vertical access
  

 5   is the number of dairies in California.
  

 6           And that data, both in terms of milk production and the
  

 7   number of cows, number of dairies, comes from USDA's Milk
  

 8   Production Report.  And I have February 2015, that's when the
  

 9   annual production numbers come out in the USDA Milk Production
  

10   Report, and so it's that one, February 2015, and earlier issues
  

11   to capture all the data that's in this table.
  

12           So the Figure 5 illustration here shows that number of
  

13   dairy farms in California declining from 2,324 in 1996, to
  

14   2,043 in 2005, and then to 1,470 in 2014.  But at the same
  

15   time, milk production reached an all-time high in 2014.
  

16      Q.  And Figure 6 is also based on Table 8.  You discuss
  

17   that in the next paragraph, so why don't you tell us about
  

18   Figure 6?
  

19      A.  Okay.  So Figure 6, again, what I did, I'll probably
  

20   have to look at Table 8 first.  And you will see from 2003 to
  

21   2014 I have listed the number of licensed dairy herds for
  

22   California, Idaho, Wisconsin, and the U.S. as a whole.  And
  

23   then similar to what I did a couple of tables earlier, because
  

24   there is big differences in those numbers, I expressed it as an
  

25   index with 2003 being the 100 value on the index.  In other
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 1   words, each of those columns, each number in the column is
  

 2   divided by the production, or the number of herds in 2003, and
  

 3   multiplied by 100 to come up with an index of 100 base.  And so
  

 4   that data, the index data is what is plotted on Figure 6.
  

 5          One more point about Table 8.  Why 2003?  Why didn't I
  

 6   could include a longer timeframe?  USDA began reporting a
  

 7   different series in terms of what we would call farm numbers,
  

 8   beginning with data in 2003.  Prior to that time, there were, I
  

 9   believe it was either farms with milk cows or operations with
  

10   milk cows, and I'm not quite sure what the technical term was,
  

11   but they basically defined a farm as anyplace having one or
  

12   more milk cows.  Beginning in 2003 they started reporting
  

13   licensed dairy herds, which is a bit of a different
  

14   nomenclature, and a different method of determining number.  So
  

15   if you were to include prior numbers published by USDA that
  

16   reflected the number of farms, they wouldn't be consistent with
  

17   the data since 2003.  So that's why this data begins with 2003.
  

18      Q.  Indeed about 45 minutes ago we heard Cal Covington
  

19   talking about the number of licensed dairy herds, correct?
  

20      A.  We did.  So going back to Figure 6, we have expressed
  

21   each of the dairy farm numbers in each of the four regions,
  

22   Wisconsin, California, U.S., and Idaho, as a percentage
  

23   basically of its 2003 level.  And basically, if we look down in
  

24   2014, the number of dairy herds in California was at 72.1
  

25   percent of its 2003 level; the Idaho number was 68.4 percent;
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 1   the U.S. as a whole was 64.4 percent; and Wisconsin was 62.7
  

 2   percent.  So that -- that's, I mean, the data is what the data
  

 3   is, and I think it basically says it is a percentage of the
  

 4   number of herds that were there in 2003, consolidation has
  

 5   occurred more rapidly in these other regions than in
  

 6   California.
  

 7      Q.  All right.  So why don't you continue with your
  

 8   statement on Exhibit 78?
  

 9      A.  Okay.  New heading.  Milk supplies are more than
  

10   adequate for Class 1 use.
  

11           One thing that is clear, is that despite consolidation
  

12   at the farm level and a much slower growth trend in the state's
  

13   milk output, milk supplies in California are adequate for
  

14   Class 1 use.  Beverage milk sales, a proxy for Class 1 use, are
  

15   shown in comparison to total milk production in the state for
  

16   the period 1969 through 2014, in Figure 7.  While beverage milk
  

17   sales do not constitute the entirety of Class 1 use, the change
  

18   in sales relative to production is useful for illustrating the
  

19   trend.  It should be noted that there are differences in how
  

20   CDFA and USDA calculate California Class 1 and FMMO Class I
  

21   utilization respectively.  The differences are, and insert
  

22   likely small, relative to the total number of pounds in the
  

23   highest class use under each system -- sorry, on the highest
  

24   class under each system.
  

25       JUDGE CLIFTON:  And, Ms. Elliott, I would like you to make
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 1   the change on the record copies.  On page 33, we're merely
  

 2   inserting the word likely.
  

 3       MS. ELLIOTT:  Okay.
  

 4       DR. SCHIEK:  California pool Class 1 usage excludes the
  

 5   exempt quota held by Type 70 producer-handlers in the state
  

 6   that would ordinarily be regulated under an FMMO.  The state's
  

 7   pool Class 1 use also excludes bulk milk imports from
  

 8   out-of-state dairy farms that are used to make fluid products,
  

 9   which would also be regulated under an FMMO.  Finally, there
  

10   are minor differences in Class 1 product definitions.
  

11   Buttermilk is Class 2 in California, while it is Class I under
  

12   FMMO's.  Half and half is Class 1 in California, but Class II
  

13   in FMMO's.  However, almost 90 percent of what would be Class
  

14   Roman numeral I milk under a California FMMO, is used in whole,
  

15   reduced fat, lowfat, and nonfat milk, and, therefore, the
  

16   general trends are not substantially impacted by the
  

17   differences in CDFA and FMMO data.
  

18           Milk production in California and then, delete two
  

19   words, because there's a double in California there, so delete
  

20   the second in California.
  

21       JUDGE CLIFTON:  Thank you, Ms. Elliott.
  

22       DR. SCHIEK:  The milk production in California has grown
  

23   rapidly since the inception of pooling, and that should say
  

24   and.
  

25       JUDGE CLIFTON:  All right.  Do you see that, Ms. Elliott,
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 1   we're changing the as to and?
  

 2       MS. ELLIOTT:  Okay.
  

 3       DR. SCHIEK:  Okay.  Start the sentence again.
  

 4           Milk production in California has grown rapidly since
  

 5   the inception of pooling and is now more than five times the
  

 6   Class 1 use in the state, with a reserve supply now more than
  

 7   four times as large as the usage for fluid purposes.  Today,
  

 8   most of the milk in California is Grade A, with only 1.1
  

 9   percent of milk in the January through August of 2015, in
  

10   January through August of 2015, designated as Grade B.
  

11           Milk movements in California are largely efficient.
  

12           The quantity of California milk moved into the state's
  

13   fluid deficit areas is detailed in Table 9.  This data is
  

14   published twice per year by CDFA as part of its milk hauling
  

15   survey.  The reported hauling data largely illustrate milk
  

16   movements that are efficient, with close-in milk, if available,
  

17   serving the bulk of the needs.  The vast majority of Bay Area
  

18   milk comes from Northern San Joaquin, North Bay, and Solano
  

19   areas.  Most of the milk moving into Southern California is
  

20   from Southern California or the South Valley.  Milk moving
  

21   longer distances does happen, but these are mostly organic milk
  

22   or some type of concentrated bulk product, and volumes are
  

23   generally small compared to the total milk moving to the
  

24   Class 1 uses in the market.
  

25       MR. ENGLISH:  Let me stop you there.
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 1       DR. SCHIEK:  Yeah.
  

 2       JUDGE CLIFTON:  Let's see -- it's -- let's come back ready
  

 3   to go at 4:00.  That gives you a little bit more than 15
  

 4   minutes.  Come back at 4:00.
  

 5       (Whereupon, a break was taken.)
  

 6       JUDGE CLIFTON:  We're back on record at 4:01.  When we
  

 7   finished last night at a little bit after 5:00, Dr. Schiek had
  

 8   completed page 30, and today he completed almost page 34.  And
  

 9   we're going to ask him to resume again at a later time because
  

10   we're interrupting his testimony to take another witness.
  

11           Mr. English, would you explain to us?
  

12       MR. ENGLISH:  Yes, during the break, the train went off the
  

13   tracks.
  

14           What we have here is, I said earlier this morning we
  

15   were going to have four witnesses with respect to what we call
  

16   the extended shelf life issue.  And to set the stage,
  

17   Exhibit 1, page 47226, Section 1051.43, General Classification
  

18   Rules, the testimony we're about to hear, out of order, has to
  

19   do with shrinkage.  And for scheduling issues, and I thank
  

20   Dr. Schiek obviously, I talked to Mr. Beshore, and your Honor,
  

21   and the court reporter, and others, for scheduling purposes I
  

22   would like to call, out of order, Mr. Carl Herbein,
  

23   H-E-R-B-E-I-N, to the stand.
  

24           And I have already provided three copies to USDA, and
  

25   one to the court reporter, and one to the judge.  So
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 1   Ms. Elliott already has three.
  

 2       JUDGE CLIFTON:  Mr. Herbein, if you will be seated, I'll be
  

 3   swearing you in in a seated position after we have gotten these
  

 4   exhibit copies distributed.
  

 5       MR. ENGLISH:  And I'll explain what it is after it's been
  

 6   distributed.
  

 7       JUDGE CLIFTON:  And Ms. Elliott, I believe I will be
  

 8   marking this, and you will be marking this, as Exhibit 84; is
  

 9   that correct?
  

10       MS. ELLIOTT:  That's correct.
  

11           (Thereafter, Exhibit 84 was marked
  

12            for identification.)
  

13       JUDGE CLIFTON:  This will be Exhibit 84.  If anyone wants
  

14   to be sure you have a copy, we can have you make that on the
  

15   copy machine at the end.  Do you still have -- you need three
  

16   more?  Good.
  

17       MR. ENGLISH:  I'm sorry, your Honor, I was watching the
  

18   passing out, what do we mark this as?  Exhibit?
  

19       JUDGE CLIFTON:  84.  84.
  

20       MR. ENGLISH:  So Exhibit 84 exists of actually three
  

21   pieces.  Part 1, a two-page statement expert report, and it
  

22   looks like the Gremlins have migrated over the weekend, because
  

23   Mr. Herbein's name is misspelled in the very first line.  So
  

24   insert a "B", if possible, on the first line of expert report
  

25   of Carl D. Herbein, CPA.  And that's a two-page statement of
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 1   Mr. Herbein.  Followed by Part 2, which is six pages of his
  

 2   curriculum vitae.  And followed by Part 3, which is a one-page
  

 3   numerical report entitled, Shrinkage - Ultra-Pasteurized and
  

 4   Aseptically Processed Fluid Milk at 7(b) Distributing Plants.
  

 5       JUDGE CLIFTON:  Very good.
  

 6       MR. ENGLISH:  Just have to be all one exhibit.
  

 7       JUDGE CLIFTON:  All right.  So, Ms. Elliott, would you, on
  

 8   page 1 of Exhibit 84 insert a "B" in the name, and you may have
  

 9   to just strike "Herein" and write "Herbein", H-E-R-B-E-I-N, in
  

10   order to make that clear.  All right.
  

11           Mr. Herbein, I'll swear you in.  If you would raise
  

12   your right hand, please.
  

13           Do you solemnly swear or affirm under penalty of
  

14   perjury that the evidence you will present will be the truth?
  

15       MR. HERBEIN:  Yes, I do.
  

16       JUDGE CLIFTON:  Thank you.
  

17                       DIRECT EXAMINATION
  

18   BY MR. ENGLISH:
  

19      Q.  Mr. Herbein, why don't you read the first two
  

20   paragraphs, sort of your introduction, qualifications, and then
  

21   stop so we can discuss a little more of your curriculum vitae,
  

22   please.
  

23       MR. HILL:  Your Honor, Brian Hill.
  

24        Just quickly, would I be correct in assuming that this
  

25   address that's here is --
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 1       MR. ENGLISH:  This is a business address.
  

 2       MR. HILL:  Okay.  Just want to make sure.
  

 3       MR. ENGLISH:  I'm confident that's a business address, I
  

 4   have been there.  I have also been to the other address, but
  

 5   I'm not going to tell you what that one is.
  

 6       JUDGE CLIFTON:  Yes.  And thank you.  Mr. Herbein, what
  

 7   that's about is, we're happy to include in the record your
  

 8   business address.  For privacy reasons, we do not want to
  

 9   include it if it was your residence.
  

10       MR. HERBEIN:  It is my business address.
  

11   BY MR. ENGLISH:
  

12      Q.  Go ahead.
  

13      A.  I'm Carl D. Herbein, CPA, President and CEO of Herbein
  

14   and Company, Inc., and my business address is 2763 Century
  

15   Boulevard, Reading, PA 19610.  I wish to present testimony on
  

16   behalf of Agropur, Inc., Aurora Organic Dairy, Byrne Dairy,
  

17   Ultra Dairy, Cumberland Dairy, HP Hood, LLC, Saputo, and
  

18   Western Quality Foods.  I attach my Curriculum Vitae as Exhibit
  

19   California Dairy Institute-2, which outlines my education and
  

20   experience in the dairy industry.
  

21           QUALIFICATIONS AND BACKGROUND OF CARL D. HERBEIN, CPA
  

22           Carl D. Herbein, CPA, is President and CEO of Herbein
  

23   Company, Inc., a regional CPA firm headquartered in Reading,
  

24   PA.  I founded this firm in 1972 after working for
  

25   Ernst & Young.  Herbein and Company, Inc., is a general
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 1   practice CPA firm with a number of specialized practice areas,
  

 2   including the dairy industry.  Our practice in dairy includes
  

 3   representing dairy farmers, dairy cooperatives, and dairy food
  

 4   manufacturers and distributors, as their auditors, tax
  

 5   accountants and consultants.  I'm personally responsible for
  

 6   this part of our practice and spend more than 50 percent of my
  

 7   time representing dairy clients in rate making cases, valuation
  

 8   assignments, mergers and acquisitions, and as partner
  

 9   responsible for company audits, tax services, and other
  

10   business-related consulting issues.
  

11      Q.  So why don't you stop now.  And this is not the first
  

12   time you have appeared at a Federal Milk Order hearing, is it?
  

13      A.  It is not.
  

14      Q.  Do you recall how many times you appeared at Federal
  

15   Milk Order hearings as a witness?
  

16      A.  I believe three times.
  

17      Q.  Okay.  What was the most recent time?
  

18      A.  The producer-distributor hearing.
  

19      Q.  Producer-handler?
  

20      A.  Producer-handler, yes.
  

21      Q.  Was it the national hearing?
  

22      A.  Yes.
  

23      Q.  Did you also appear at the earlier producer-handler
  

24   hearing, the regional version?
  

25      A.  Yes, I think I did.
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 1      Q.  Okay.  And what other hearing did you appear at?
  

 2      A.  I appeared at a Federal Order, at two Federal Order 33
  

 3   hearings some years ago.
  

 4      Q.  Would those have been in the 2000-era, we call those
  

 5   the pooling hearings?
  

 6      A.  No, they were prior to Federal Order Reform.
  

 7      Q.  Okay.
  

 8      A.  One had to do with payment terms, time period for
  

 9   payments, and the other had to do with, I'm not exactly, I
  

10   don't remember the third, but there have been three.
  

11      Q.  And were you qualified as an expert in dairy cost
  

12   accounting at those proceedings?
  

13      A.  Yes, I believe so.
  

14      Q.  Now, other than the Federal proceedings, is there
  

15   something called the Pennsylvania Milk Marketing Board?
  

16      A.  Yes, there is.
  

17      Q.  And does that board have a number of minimum price
  

18   proceedings involving producer prices, wholesale prices, and
  

19   retail prices?
  

20      A.  Yes, they do.
  

21      Q.  And have you appeared at those proceedings over the
  

22   last several decades?
  

23      A.  Yes, I have.
  

24      Q.  As an expert in dairy cost accounting?
  

25      A.  Yes.
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 1      Q.  Okay.  Do you, as a part of those proceedings, conduct
  

 2   surveys of plants so as to be able to provide combined data for
  

 3   the record to mask confidentiality?
  

 4      A.  Yes, we, I refer to that as cross-sections.  We
  

 5   accumulate price and -- cost data, strike price -- cost data
  

 6   for a series of companies, and we put those companies together
  

 7   on a weighted average basis and present various economic
  

 8   statistics to the Pennsylvania Milk Marketing Board, which are
  

 9   then incorporated into their process of developing into and out
  

10   of store prices.
  

11      Q.  And is one of the purposes of doing a cross-section
  

12   analysis, the ability to provide data that would otherwise be
  

13   subject to confidentiality restrictions?
  

14      A.  That's correct.
  

15      Q.  Your Honor, I would move that Mr. Herbein be recognized
  

16   as an expert in dairy cost accounting.
  

17       JUDGE CLIFTON:  Is there anyone who wishes to question
  

18   Mr. Herbein before determining whether you have any objection
  

19   to his being qualified as an expert in dairy cost accounting?
  

20   No one.  Is there any objection to Mr. Herbein being accepted
  

21   as an expert in dairy cost accounting?  There are none.
  

22   Mr. Herbein, I accept you as an expert in dairy cost
  

23   accounting.
  

24       MR. HERBEIN:  Thank you.
  

25   BY MR. ENGLISH:
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 1      Q.  So now returning to your statement, which is exhibit
  

 2   California Dairy Institute-1, Exhibit 84, why don't you
  

 3   complete your statement?
  

 4      A.  BACKGROUND AND PURPOSE OF HEARING.
  

 5          The Agricultural Marketing Service, Dairy Programs, has
  

 6   called a hearing to consider establishing a California Milk
  

 7   Marketing Order.  The Dairy Institute of California is party to
  

 8   this hearing and has requested adding additional provisions for
  

 9   shrinkage for ultra-pasteurized or aseptically processed fluid
  

10   milk at a 7(b) distributing plant or at a 7(a) distributing
  

11   plant.  This testimony is developed to provide historical
  

12   shrinkage levels in 7(b) plants.
  

13                         STUDY CONDUCTED
  

14           I entered into non-disclosure and engagement letters
  

15   with the above cross-section of 7(b) plants.  I obtained their
  

16   monthly federal and/or state milk report which reflects
  

17   shrinkage incurred for each month.  The study conducted covered
  

18   the time period of January 1, 2013, to December 31, 2014.  My
  

19   calculations utilized all pounds received at the cross-section
  

20   plants, including farm receipts, receipts from sellers of bulk
  

21   cream, and transfers.  Proper cost accounting requires that all
  

22   milk in a plant be utilized when calculating a shrink factor.
  

23   I then summarized the reports and calculated a weighted
  

24   percentage average shrink based on total product pounds, skim
  

25   pounds, and also a weighted average shrink percentage for
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 1   butterfat.  This weighted average calculation was performed so
  

 2   that the cross-section members with the most volume carry the
  

 3   most weight in the average calculation.  It is my opinion that
  

 4   a weighted average calculation is preferable to a simple
  

 5   average for a proceeding such as this.
  

 6                          CROSS-SECTION
  

 7           The cross-section of Agropur, Inc., Aurora Organic
  

 8   Dairy, Byrne Dairy, Ultra Dairy, Cumberland Dairy, HP Hood,
  

 9   LLC, Saputo, and Western Quality Foods is representative of
  

10   7(b) plants located in California, and also elsewhere in the
  

11   United States.  The cross-section of dealers has increased the
  

12   pounds of milk received and processed by approximately 10
  

13   percent from 2013 to 2014.  Thus, this is a portion of the
  

14   dairy industry which is changing and the related regulation
  

15   should also be adjusted for this dairy segment.
  

16                             FINDINGS
  

17           My analysis and results are presented on Exhibit
  

18   California Dairy Institute-3 and shows that shrinkage in 7(b)
  

19   plants on a total pound basis is 2.73 percent on --
  

20       JUDGE CLIFTON:  Is that on a total product pounds basis?
  

21       MR. HERBEIN:  Yes, excuse me.  On a total product pound
  

22   basis is 2.73 percent; on skim, 2.68 percent; and the butterfat
  

23   shrinkage is 3.35 percent.
  

24           The Dairy Institute requests that the California
  

25   Federal Milk Order should include shrinkage levels for 7(b)
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 1   plants and for 7(a) plants that process ultra-pasteurized or
  

 2   aseptically processed fluid milk at the percentages as
  

 3   reflected on Exhibit California Dairy Institute-3.  These
  

 4   percentages shall be used in determining the payment
  

 5   requirement for pounds of skim and pounds of butterfat lost by
  

 6   plants.
  

 7                             SUMMARY
  

 8           Based upon my review, analysis, and calculations, I
  

 9   find that the "allowable shrinkage factors" for 7(b) plants
  

10   should be updated to reflect the findings presented on Exhibit
  

11   California Dairy Institute-3.
  

12                        REPORT QUALIFICATIONS
  

13           I understand that this report will be used in
  

14   connection with this hearing, and may not be used for any other
  

15   purposes.  This report is based on information provided to me
  

16   as of the date of this report and is subject to change as a
  

17   result of additional information which may be provided in the
  

18   future.  My opinions included in this report have been stated
  

19   to a reasonable degree of professional and accounting
  

20   certainty.  I reserve the right to respond to any additional
  

21   expert reports or additional information provided.
  

22           This will confirm that my fee is a product of the time
  

23   spent by me and my staff on this engagement, and are at, and
  

24   are applicable billing rates.  Our fee is no way based on the
  

25   outcome of this hearing.
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 1   BY MR. ENGLISH:
  

 2      Q.  Could you read that last sentence again?
  

 3      A.  Our fee is in no way based on the outcome of this
  

 4   hearing.
  

 5      Q.  Does that conclude your --
  

 6       JUDGE CLIFTON:  Would you please read the submitted by and
  

 7   tell me what's contained there?
  

 8       MR. ENGLISH:  Go ahead and read the rest of it.
  

 9       MR. HERBEIN:  I'm sorry.  Submitted by Carl D. Herbein, and
  

10   my signature appears as is my name, and the CPA designation,
  

11   and it's dated October 16th, 2015.
  

12   BY MR. ENGLISH:
  

13      Q.  So let's now turn to the last page of Exhibit 84, which
  

14   is labeled Exhibit California Dairy Institute-3, and describe
  

15   what's in your text.  Why don't you walk us through what the
  

16   cross-section numbers are and what it shows?
  

17      A.  Yes.  I'll be glad to.
  

18          First of all, the time period covered by my study was
  

19   January 1st of 2013 to December 31st, 2014, a 24-month period.
  

20   The cross-section of processors involved, as I mentioned
  

21   earlier, Agropur, Aurora Organic Dairy, Byrne Dairy, Ultra
  

22   Dairy, Cumberland Dairy, HP Hood, LLC, Saputo, and Western
  

23   Quality Foods.  And the summary of the cross-section --
  

24       JUDGE CLIFTON:  Would you please read the title, which is
  

25   above what you've told us so far?
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 1       MR. HERBEIN:  Shrinkage Ultra-Pasteurized and Aseptically
  

 2   Processed Fluid Milk at 7(b) Distributing Plants.
  

 3   BY MR. ENGLISH:
  

 4      Q.  So actually, before you give me the numbers, why don't
  

 5   we, for the record, discuss briefly what is ultra-pasteurized
  

 6   and how is that different from aseptically processed fluid
  

 7   milk?
  

 8      A.  Ultra-pasteurized milk, as I understand it as an
  

 9   accountant as opposed to a scientist, as an accountant, is a
  

10   product that has a shelf life of 45 or 50, sometimes more days
  

11   than that, requires refrigeration to continue its shelf life.
  

12   Aseptically packaged products, prior to opening, do not require
  

13   refrigeration.  And the biggest difference that I have seen in
  

14   this product versus a fresh product, is the temperature at
  

15   which the product is pasteurized and the conditions in which it
  

16   is pasteurized.
  

17      Q.  So now tell us about what the three sets of numbers are
  

18   and what they mean?
  

19      A.  The 24-month period, the total pounds received at the
  

20   cross-section dealers are 10,959,937,353.  The shrink pounds on
  

21   total pounds of pounds received was found to be 299,206,000.
  

22   And that, as a percentage, is 2.73 percent.  And that
  

23   percentage is arrived at by dividing 299,206,000 by
  

24   10,959,937,353.  The total skim pounds received are
  

25   10,104,823,281.  The skim shrink pounds for the cross-section,
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 1   270,578,691.  And again, the same math that I just described
  

 2   for total pounds received gives you a skim shrink percentage of
  

 3   2.68 percent.
  

 4          And lastly, total butterfat pounds received by the
  

 5   cross-section, 855,114,072.  Butterfat shrink pounds,
  

 6   28,627,319.  Again, the same math gives us a weighted average
  

 7   butterfat shrink of 3.35 percent.
  

 8      Q.  So --
  

 9       JUDGE CLIFTON:  I'd just like to point out for the benefit
  

10   of the court reporter, he went very quickly through those
  

11   numbers, but he recited exactly what he has on the last page of
  

12   Exhibit 84.
  

13   BY MR. ENGLISH:
  

14      Q.  Now, you understand that there's going to be Chuck
  

15   Meek, who is an engineer, is going to be testifying, and if
  

16   this had all worked the way the train wanted it to work, he
  

17   would be right after you, correct?
  

18      A.  Yes, I understand that, Mr. English.
  

19      Q.  And so you are not here to testify about why these
  

20   numbers may be different or, either from HTST, or why, say,
  

21   skim shrink is different from butterfat shrink, correct?
  

22      A.  That's correct.  My engagement was to have a
  

23   representative cross-section of processors from whom I obtained
  

24   information, so that we could present at this hearing, the
  

25   historically incurred shrink factors.
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 1      Q.  Okay.  So just a couple of other questions.  At the
  

 2   bottom of page 1 of your statement that is Exhibit 84, you have
  

 3   indicated that it is your opinion that a weighted average
  

 4   calculation is preferable to a simple average for a proceeding
  

 5   such as this.  On what basis do you reach that conclusion?
  

 6      A.  My many years of experience in putting cross-sections
  

 7   of milk processors together.  And just to give a quick example,
  

 8   if we have five processors, and they have shrink levels, and
  

 9   assuming that in that five we have one very large processor and
  

10   one very small processor, if the very small processor has a
  

11   very abnormal or a very high or a very low number, they would
  

12   carry 20 percent of the value in a simple average, whereas in a
  

13   weighted average, they are carrying percentage, their
  

14   contribution percentage, could be one or two percent.  So you
  

15   could, you can skew the numbers significantly by using simple
  

16   average.  And the Pennsylvania Milk Marketing Board work that
  

17   was mentioned earlier, focuses and utilizes weighted average
  

18   for many years, and it has been, I guess as they say, tested
  

19   many times.
  

20      Q.  So one final question.  You were not involved in the,
  

21   or one set of questions I should say.  You were not involved in
  

22   the formulation of the proposal that was actually submitted by
  

23   the Dairy Institute of California, were you?
  

24      A.  I was not.
  

25      Q.  And to the extent that, when did you do this
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 1   cross-section study?
  

 2      A.  After the California Institute's proposal was submitted
  

 3   I was contacted by HP Hood and discussed this particular
  

 4   process, this portion of the Institute's proposal, the
  

 5   shrinkage institute, and I was asked if we were available
  

 6   without conflict to do this, and did we have the expertise to
  

 7   gather this information, understand the reports.  And I studied
  

 8   the proposal and concluded that we were without conflict and
  

 9   were in a position that we could accept this assignment.
  

10      Q.  So the cross-section that you created with the results
  

11   on the last page of Exhibit 84, which you have labeled Exhibit
  

12   California Dairy Institute-3, was created after the Dairy
  

13   Institute submitted a proposal that would have the additional
  

14   shrinkage percentage be basically another three percent?
  

15      A.  Yes.  It was -- it was several months, 60, 75 days
  

16   after the proposal was submitted that we began working on this
  

17   project.
  

18      Q.  And again, even as there's going to be, Chuck Meek is
  

19   an engineer, to talk about sort of the why's these differences
  

20   may exist on Exhibit 84, Exhibit California Dairy Institute-3,
  

21   there's going to be a follow-up witness to talk about what the
  

22   proposal may modify based upon your actual study, correct?
  

23      A.  Yes, that is my understanding.
  

24      Q.  Your Honor, I have no further questions, and I would
  

25   move the admission of Exhibit 84.
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 1       JUDGE CLIFTON:  Does anyone wish to question Mr. Herbein
  

 2   before determining whether you object to Exhibit 84 being
  

 3   admitted?  There is no one.  Is there any objection to
  

 4   Exhibit 84 being admitted?  There is none.  Exhibit 84 is
  

 5   admitted into evidence.
  

 6           (Thereafter, Exhibit 84 was
  

 7           received into evidence.)
  

 8       MR. ENGLISH:  And the witness is available for
  

 9   cross-examination.
  

10       JUDGE CLIFTON:  Who will ask the first questions of
  

11   Mr. Herbein?
  

12                        CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Marvin Beshore.
  

15          Good afternoon, Carl.
  

16      A.  Hello, Marvin.
  

17      Q.  From the other coast, along the other coast, or
  

18   whatever.  Okay.
  

19          Can you tell me how many plants were actually involved
  

20   in this study?
  

21      A.  Let's see, that --
  

22      Q.  Maybe we can just go through the entities, then you
  

23   can --
  

24       MR. ENGLISH:  No, let's not do that.
  

25       MR. BESHORE:  Well --
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 1       JUDGE CLIFTON:  Mr. English, please voice that again.
  

 2       MR. ENGLISH:  Well, I mean, I would be, I obviously want
  

 3   the witness to consider his confidentiality obligations,
  

 4   whether actually a plant is listed by the requisites of 7(b) or
  

 5   not.  In other words, if an entity has more than one, it may be
  

 6   a confidential matter, so I just want to make sure -- I mean, I
  

 7   want him to answer the question, Mr. Beshore, but I just want
  

 8   to make sure Mr. Herbein deals with his confidentiality issues,
  

 9   that's all.
  

10        I think you are entitled to a total number.  I just don't
  

11   know whether if the Jones Company has two and somebody else has
  

12   one, I'm not sure if that really -- but I'll let the witness
  

13   decide.  I'm just letting him decide that.
  

14       JUDGE CLIFTON:  All right.  So Mr. Beshore was going to
  

15   have you go by entity because he thought it might be easier for
  

16   you to read your total.  Are you able to start with the total,
  

17   Mr. Herbein?
  

18       MR. HERBEIN:  Without referring to my work papers, I'm not
  

19   a hundred percent sure.  Several of the cross-section members
  

20   had multiple plants, some did not.
  

21       JUDGE CLIFTON:  Are your work papers in this room?
  

22       MR. HERBEIN:  No.
  

23       JUDGE CLIFTON:  Are they on a computer?
  

24       MR. HERBEIN:  They are.
  

25       JUDGE CLIFTON:  Do you have your computer with you?
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 1       MR. HERBEIN:  I do.
  

 2       JUDGE CLIFTON:  Would you like to access it?
  

 3       MR. HERBEIN:  I can, if that's, if that's acceptable.  It
  

 4   would be a simple matter of counting.
  

 5       JUDGE CLIFTON:  Yes.  I think it would be helpful.  So
  

 6   let's go off record for a few minutes while you retrieve your
  

 7   computer and bring it to the witness stand.  And the rest of
  

 8   you may stretch in place.
  

 9       (Whereupon, a break was taken.)
  

10       JUDGE CLIFTON:  We're back on record at 4:38.
  

11           I have asked the witness to access his own private
  

12   computer to answer these questions.  This, in no way, opens up
  

13   anything in his computer, or anyone to review to determine what
  

14   other questions you may want to ask him.  So this is different
  

15   in that manner from a trial.  All right.
  

16           Mr. Beshore, your question was how many plants?
  

17       MR. BESHORE:  Yeah, and if I could just telescope maybe.
  

18   What I'm interested in is the location of the plant, the
  

19   company of the plant, and the regulatory entity by which it is
  

20   regulated, if it is.  So, for instance, you know, put Suever's
  

21   back there, Hood, Winchester, Virginia, Order 1.  That's what
  

22   I'm interested in for the plants that were in the study.
  

23       JUDGE CLIFTON:  Can you provide that?
  

24       MR. HERBEIN:  The first part of -- the first part of
  

25   Mr. Beshore's question was the number of plants.  And my
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 1   summary spreadsheets, there are 19 plants in the study.  To
  

 2   identify them by location will require further digging into the
  

 3   individual Federal Order or State Order reports, because the
  

 4   summary simply has the name of the plant, and I don't recall --
  

 5   of course the example of Winchester in Federal Order 1, I
  

 6   certainly know that, and that is one of the plants.  But I'm
  

 7   not sure where all of the others are without going into, deeper
  

 8   into my files where I have the reports themselves.
  

 9   BY MR. BESHORE:
  

10      Q.  You are not sure of the physical location or the
  

11   regulatory stats?
  

12      A.  I obviously knew that when we did this study, but I
  

13   don't know that looking at the summary sheet which I just
  

14   counted the plants.
  

15      Q.  I would like as much of that information as
  

16   Mr. Herbein's able to provide.
  

17       MR. ENGLISH:  May I make a recommendation?  This is
  

18   Chip English.  Rather than spending -- I mean, we have got a
  

19   schedule problem, and that's our problem, I realize that.  But
  

20   rather than spending the next 20 minutes having him go through
  

21   the files, I suspect he's not going to get off the stand
  

22   tonight anyway, why don't we get him to do that kind of
  

23   research tonight and merely answer the question tomorrow
  

24   morning more efficiently.
  

25           And I want to go on the record as apologizing, I think
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 1   quite correctly, USDA is what is this testimony about?  And
  

 2   unfortunately I had a witness to talk about that, but I had to
  

 3   take him out of order so he hasn't give that information.  I
  

 4   promise I'll give that as soon as I can.  And I apologize to
  

 5   USDA for changing up the schedule.
  

 6       JUDGE CLIFTON:  No, I mean, we knew this was coming.
  

 7       MR. ENGLISH:  It is the fact that Mr. Herbein had to go
  

 8   before Mr. Zolin, because I think that maybe it is out of
  

 9   context is a problem.
  

10       JUDGE CLIFTON:  Okay.  Trials are always like that.
  

11   Hearings are always like that.  You never can get it, you can
  

12   never get everything you need to know before you have the next
  

13   witness.  So -- all right.
  

14           So, Mr. Beshore, be sure while we're here tonight to
  

15   alert the question to all the things you want to know so that
  

16   when he comes back tomorrow he has a chance to respond.
  

17       MR. BESHORE:  Okay.  I'll try.
  

18       MR. HERBEIN:  May I comment?
  

19       JUDGE CLIFTON:  You may.
  

20       MR. HERBEIN:  On the first question, so that we're in sync,
  

21   there are 19 plants.  I will provide the location of the
  

22   plants, the identity of the owner of the plant, because all of
  

23   the cross-section companies know they are in the cross-section,
  

24   and the regulatory body to whom they report; Federal Order 1,
  

25   Federal Order 33.  Is that what you are looking for?
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 1       MR. BESHORE:  Yes.
  

 2       MR. HERBEIN:  That will be a simple schedule.
  

 3       MR. BESHORE:  Okay.  And may I just refine that?  The
  

 4   regulatory body being the entity the reports to which you used
  

 5   in the study.  As I understand, let me ask that question.
  

 6           As I understand your statement on page 1, that your
  

 7   study involved obtaining and reviewing and compiling, I assume,
  

 8   the monthly federal and/or state milk reports which reflect
  

 9   shrinkage incurred.  So if a plant by chance reported to more
  

10   than one regulatory body, I'm interested in which report was
  

11   utilized in the study.
  

12       MR. HERBEIN:  I have in my files all of the reports that
  

13   were provided to me and my discussion and analysis, so that,
  

14   that should be very easy for me to extract this evening.
  

15   BY MR. BESHORE:
  

16      Q.  Okay.
  

17      A.  I'm happy to do that.
  

18      Q.  So with that, maybe a couple more general questions
  

19   not related to any specific other information that we just
  

20   talked about.
  

21           Did any of the plants have, produce
  

22   non-ultra-pasteurized or aseptically processed products, as
  

23   well as ultra-pasteurized and aseptically processed products?
  

24      A.  Many of these companies have production in addition to
  

25   ESL and aseptic, but these reports were for those activities,
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 1   for the extended shelf life activities only.  So for example,
  

 2   Byrne Dairy has a fresh milk business and they have an extended
  

 3   shelf life business, they are separate entities and separate
  

 4   reports.  So that -- that's how I handled those.
  

 5      Q.  Okay.  So would any of the, would any of the physical
  

 6   plants for which you, as you indicated, used the total, you
  

 7   know, total plant accounting, did any of them produce non,
  

 8   within that total plant accounting, produce
  

 9   non-ultra-pasteurized or aseptically processed products?
  

10      A.  My recollection is that there was nothing significant,
  

11   I'll look at that this evening.
  

12      Q.  Okay.  Did your study go beyond the compilation
  

13   assembly of the reports that you were presented, that you
  

14   requested and were presented with?
  

15      A.  I'm not sure what going beyond.
  

16      Q.  Did you audit them in any manner or verify the
  

17   information in any manner or simply were you engaged to
  

18   aggregate it and compile it?
  

19      A.  Well, I told you, my professional responsibility to
  

20   look carefully at the reports, make sure that we understood the
  

21   reports.  We asked questions of the report preparers to make
  

22   sure that we understood, you know, what was on line 77, just as
  

23   an example.  And we also inquired, we had, in our original
  

24   submission there was one cross-section company that didn't have
  

25   access to one or two months' reports, and we excluded them from
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 1   the study because they didn't find the reports, and so we, you
  

 2   know, we did a reasonable assessment.
  

 3      Q.  Okay.  So for the 9th you had 24-months of reports for
  

 4   each of the 19 plants?
  

 5      A.  Yes.
  

 6      Q.  Your summary is, summary reports prepared on a
  

 7   butterfat, skim, and total pounds basis, were any of the, any
  

 8   of the reports, the data in the reports on a component basis as
  

 9   opposed to a butterfat, skim basis?
  

10      A.  Yes.  There were, in the cross-section there were a
  

11   number of different reports so that California reports have the
  

12   fluid carrier, and so we converted everything to total product
  

13   pounds skim and butterfat so that we had an apples to apples
  

14   comparison.
  

15      Q.  Okay.  Subject to the further information tomorrow, I
  

16   don't have any other questions at this time, your Honor.
  

17          Thank you, Mr. Herbein.
  

18      A.  You're welcome.
  

19       JUDGE CLIFTON:  We still have some more minutes.  It's
  

20   4:48.  Who else has questions, especially if they might require
  

21   digging into those reports overnight?
  

22                        CROSS-EXAMINATION
  

23   BY MR. SCHAEFER:
  

24      Q.  Henry Schaefer.  Thank you for coming, Mr. Herbein.
  

25      A.  My pleasure.
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 1      Q.  Just a couple of quick, I think, clarification things
  

 2   from my point of view.
  

 3          You indicated that you used the numbers that were shown
  

 4   as receipts at the plants.  Do you know if that was physical
  

 5   receipts only, or was there diverted that there were producer
  

 6   receipts that reported on the plant that were diverted and
  

 7   never received in the plant?
  

 8      A.  I believe the information I utilized was received at
  

 9   the plant, because we were studying shrink at the plant as
  

10   opposed to shrink from the, that would occur during a
  

11   diversion.
  

12      Q.  Okay.  And the second question I had as from what
  

13   Mr. Beshore's question previously indicated to me was that you
  

14   basically used the plant reports that were submitted to the
  

15   Market Administrator or the regulatory agency that these plants
  

16   were abiding by.  Did you do any looking at make records or
  

17   anything like that to see what milk moved through the plant to
  

18   make sure that everything that was on the front end in the
  

19   record so to speak, were actually used that way in the plant?
  

20      A.  We did -- we did no review of the reports other than
  

21   inquiry if there were any serious audit adjustments that had
  

22   occurred, because most of these reports, since they were 2013
  

23   and '14, had been audited.
  

24      Q.  Okay.  Thank you very much.  I appreciate it.
  

25      A.  You're welcome.
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 1                        CROSS-EXAMINATION
  

 2   BY MR. RICHMOND:
  

 3      Q.  Bill Richmond, USDA.
  

 4          Thank you, Mr. Herbein, appreciate it very much.
  

 5          To the extent that there are differences between
  

 6   ultra-pasteurized and aseptically processed products, did you
  

 7   break out the different shrinkages by the difference, by the
  

 8   different products or did -- were the --
  

 9      A.  I did not.
  

10      Q.  Okay.  And we would really be interested in knowing if
  

11   there are, in fact, differences.  So perhaps tonight, if you
  

12   have the opportunity or inclination to dig a little bit deeper,
  

13   we would be interested in seeing those results.  It is up to
  

14   you.
  

15      A.  I'll check.  I think that may be a difficult task with
  

16   the data that I have.
  

17      Q.  I understand.  That's all we have.  Appreciate it very
  

18   much.
  

19       JUDGE CLIFTON:  When you talk about ESL, you are talking
  

20   about extended shelf life?
  

21       MR. HERBEIN:  Correct.
  

22       JUDGE CLIFTON:  And your heading says ultra-pasteurized and
  

23   aseptically processed.  Does extra or extended shelf life
  

24   extend to both of those categories?
  

25       MR. HERBEIN:  Yes.  I think in terms of the cost accounting
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 1   work that I did, an extended shelf life product could be either
  

 2   what we conventionally call extended shelf life, the 45, 60-day
  

 3   version which requires refrigeration, or the aseptically
  

 4   packaged, which does not.  I studied them together.
  

 5       JUDGE CLIFTON:  Who else has questions?  I see none.
  

 6   Mr. Herbein, thank you very much.  I'm going to have you stay
  

 7   there for right now while we do a few housekeeping things,
  

 8   because I know that in order for you to leave we have to untape
  

 9   the cord to your laptop, so we'll do that after we have gone
  

10   off record.
  

11       MR. ENGLISH:  Well, I wasn't aware -- this is Chip English.
  

12   I guess I was wondering whether, partly because USDA had the
  

13   question and partly because I agree it is a little confusing,
  

14   whether we had time for Mr. Zolin to read into the record a
  

15   one-page explanation of what we're trying to get at.
  

16       JUDGE CLIFTON:  That's a good idea.  So would you -- all
  

17   right.
  

18           Ms. Vulin, this would be a good time for you to note a
  

19   housekeeping item.
  

20       MS. VULIN:  Ashley Vulin.  So I have one edit to
  

21   Exhibit 78, this was the Memorandum on Negative Inference of
  

22   Failure to Introduce Relevant Evidence.  And I believe I've
  

23   spoken with all the attorneys on this point, but I want to make
  

24   sure that the correction is made on the record.
  

25       JUDGE CLIFTON:  All right.  Has everyone had a chance to
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 1   obtain Exhibit 78?  All right.  We're ready.
  

 2       MS. VULIN:  On page 1, the second paragraph, on the fifth
  

 3   line there is a citation to a case Paudler V Paudler.  Now, the
  

 4   quote that follows from this case is actually from another case
  

 5   that, in fact, itself quoted from Paudler V Paudler, so the
  

 6   entire quote that I included was mistakenly not from that case,
  

 7   but only included excerpts from that case.  So I would like to
  

 8   provide a correct citation on the record for this entire quote
  

 9   that's provided.
  

10       JUDGE CLIFTON:  So the place for this citation, then, would
  

11   be at the end of the second full paragraph?
  

12       MS. VULIN:  It would, in fact, be after the See Also, and
  

13   then the citation to Paudler V Paudler would have to go after
  

14   the quoted material, and would correctly say, "Quoting Paudler
  

15   V Paudler."
  

16       JUDGE CLIFTON:  All right.  Why don't you, before we try to
  

17   write it, why don't you just read it, so that I can see where
  

18   it goes.
  

19       MS. VULIN:  Okay.  So I'll start at U.S.C. Robertson.
  

20        U.S.C. Robertson, 233 F.2d, 517, 519, Fifth Circuit 1956.
  

21   (See also) and now I'm inserting the new citation.
  

22       JUDGE CLIFTON:  Now I get it.  All right.  So I'm going to
  

23   ask that we use an arrow to the backside of the page to insert
  

24   this language, or if not to the backside of the page, to the
  

25   margin, maybe that would be better.  All right.  So we will
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 1   copy and then we will put it on our copies so you may begin to
  

 2   dictate.
  

 3       MS. VULIN:  Welcome-American Fertilizer Company,
  

 4   169 NLRB 862, 870, (1986) quoting from, and then it will
  

 5   continue, Paudler V Paudler.
  

 6       JUDGE CLIFTON:  Very good.  And how do you spell
  

 7   Welcome-American Fertilizer Company?
  

 8       MS. VULIN:  W-E-L-C-O-M-E - American, A-M-E-R-I-C-A-N,
  

 9   Fertilizer, F-E-R-T-I-L-I-Z-E-R, Company, C-O-M-P-A-N-Y.
  

10       JUDGE CLIFTON:  Very good.  Ms. Elliott, do you need
  

11   anything further on that?
  

12       MS. ELLIOTT:  The NLRB?
  

13       MS. VULIN:  Yes, National Labor Relations Board.
  

14       MS. BECKER:  Lauren Becker, USDA.  Ashley, is that 1968 or
  

15   1986 for the year?
  

16       MS. VULIN:  I believe 1968, but considering so far, let me
  

17   double check.
  

18       MS. BECKER:  You said 1986.
  

19       MS. VULIN:  It should be 1968.  I apologize for that.  And
  

20   I apologize for the inadvertent citation in the original
  

21   record, it was not intended and in there.
  

22       JUDGE CLIFTON:  All right.  Ms. Elliott, did you get where
  

23   the 1986 is eliminated and 1968 goes in?
  

24       MS. ELLIOTT:  Yes.
  

25       JUDGE CLIFTON:  -- in parentheses representing the year of
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 1   the case.
  

 2       MS. ELLIOTT:  Yes.
  

 3       JUDGE CLIFTON:  All right.  Good.  Thank you so much.
  

 4       MS. VULIN:  Thank you, your Honor.
  

 5       JUDGE CLIFTON:  All right.  Mr. English?
  

 6       MR. ENGLISH:  You know, your Honor, we have gotten so close
  

 7   to 5:00, I'm not sure it matters at this point.  I would rather
  

 8   make sure that everything is correct.  And I don't want to just
  

 9   put it on.  I apologize again, Mr. Richmond.  I understand the
  

10   confusion but we'll fix it in the morning.  All right?
  

11       JUDGE CLIFTON:  That sounds good.  So it's your intention
  

12   then, tomorrow, that we have first, well, let me ask you,
  

13   Mr. English, do you want to put on any testimony before
  

14   Mr. Herbein completes his?
  

15       MR. ENGLISH:  I guess I have to talk to him because it is
  

16   all about his travel schedule.  And I really feel like it would
  

17   have been better if Mr. Zolin could have gotten on first, and
  

18   so we're going to try to see what we can do about all of that
  

19   tonight obviously.  We're going to visit about that.  The goal
  

20   remains finishing Mr. Herbein, having Mr. Zolin, whichever
  

21   order that is, then Chuck Meek, and then Mike Suever, and then
  

22   we'll get back to Dr. Schiek.  And if we have time, we'll get
  

23   to Mr. Dryer, which is like the schedule this morning.
  

24       JUDGE CLIFTON:  All right.  And I just remind all of us
  

25   that tomorrow is our last day this week where we are now, and
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 1   that we will have to shut down tomorrow evening, break
  

 2   everything down and take it with us, because the following day
  

 3   we're in a different location.
  

 4           All right.  See you all tomorrow.  You are welcome to
  

 5   come as early as 8:00 in the morning here.  We'll go on record
  

 6   at 9:00.  We now go off record at 5:00 p.m.
  

 7       (Whereupon, the evening recess was taken.)
  

 8                            ---o0o---
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 1         WEDNESDAY, OCTOBER 21, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on October 21, 2015,
  

 3   it is a Wednesday, it is 9:00 in the morning.  This is Day 20
  

 4   of the milk hearing.  We're in Clovis, California.  My name is
  

 5   Jill Clifton.  I'm the United States Administrative Law Judge
  

 6   who is assigned to take the evidence at this rule making
  

 7   hearing.
  

 8           I would like to take appearances of additional
  

 9   U.S. Department of Agriculture employees and then other
  

10   participants in the hearing.
  

11       MR. RICHMOND:  Good morning, William Richmond,
  

12   R-I-C-H-M-O-N-D, I'm with USDA AMS Dairy Programs, and I am
  

13   employed as a Marketing Specialist.
  

14       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

15   Assistant to the Deputy Administrator, Dairy Programs AMS USDA.
  

16       MS. ELLIOTT:  Hello, I'm Pamela Elliott, E-L-L-I-O-T-T, I
  

17   am a Dairy Products Marketing Specialist with USDA AMS Dairy
  

18   Programs.
  

19       MS. MAY:  Good morning, Laurel May, M-A-Y, with USDA AMS
  

20   Dairy Program.
  

21       JUDGE CLIFTON:  We know that you are a Marketing
  

22   Specialist.
  

23       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

24   Agricultural Economist with the Upper Midwest Marketing Order
  

25   Federal Order 30, on detail to AMS Dairy Programs.
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 1       MR. SWENSON:  Good morning, Virgil V-I-R-G-I-L,
  

 2   S-W-E-N-S-O-N, Assistant Market Administrator with the Central
  

 3   Federal Order and on detail with Dairy Program.
  

 4       MR. HILL:  Hello, I'm Brian Hill, B-R-I-A-N, H-I-L-L.
  

 5   Attorney with the Office of the General Counsel, Marketing
  

 6   Regulatory and Food Safety Programs Division.
  

 7       MS. BECKER:  Good morning, Lauren Becker, B-E-C-K-E-R, and
  

 8   I'm also an attorney in the Office of the General Counsel,
  

 9   USDA.
  

10       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

11   B-E-S-H-O-R-E, counsel for the Cooperative Proponents of
  

12   Proposal Number 1, California Dairies, Dairy Farmers of
  

13   America, and Land O'Lakes.
  

14       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

15   Megan is M-E-G-A-N.  I'm with the law firm of Hanson Bridgett,
  

16   H-A-N-S-O-N, B-R-I-D-G-E-T-T, and I'm also co-counsel for the
  

17   Proponents of Proposal Number 1.
  

18       MR. SCHAD:  Good morning, my name is Dennis Schad,
  

19   S-C-H-A-D, and I work for Land O'Lakes.
  

20       MR. ERBA:  Good morning, Eric Erba, E-R-I-C, E-R-B-A, I'm
  

21   with California Dairies, and employed as a Senior Vice
  

22   President and Chief Strategy Officer.
  

23       MR. ENGLISH:  Good morning, your Honor, my name is
  

24   Chip English, C-H-I-P, E-N-G-L-I-S-H, I'm a lawyer with the law
  

25   firm of Davis, Wright, Tremaine, my office is in Washington,
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 1   DC, and I'm here representing the Dairy Institute of
  

 2   California, Proponents of Proposal 2.
  

 3       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V -- as in Victor --
  

 4   -U-L-I-N, attorney with Davis, Wright, Tremaine, representing
  

 5   the Dairy Institute of California.
  

 6       MR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

 7   Economist with the Dairy Institute of California.
  

 8       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

 9   K-A-L-D-O-R, Executive Director Dairy Institute of California.
  

10       MR. ZOLIN:  Good morning, Alan Zolin, A-L-A-N, Z-O-L-I-N, I
  

11   am a Consultant here representing Hilmar Cheese.
  

12       MR. HERBEIN:  Carl Herbein, C-A-R-L, H-E-R-B-E-I-N, I'm
  

13   here as a witness with Mr. English.
  

14       MR. DeJONG:  James DeJong, D-E-J-O-N-G, Dairy Policy and
  

15   Economic Analyst with Hilmar Cheese Company, dairy farmer-owned
  

16   manufacturer of cheese, whey, and milk powders.
  

17       MR. VETNE:  John Vetne, V-E-T-N-E, representative for
  

18   Hilmar Cheese Company.
  

19       MR. MEEK:  Good morning.  I'm Chuck Meek, M-E-E-K, I'm here
  

20   with CEM Consulting, here as a witness for Chip English on the
  

21   ESL shrinkage question.
  

22       MR. SUEVER:  Good morning, Michael Suever, S-U-E-V-E-R, I'm
  

23   with HP Hood, LLC, Senior Vice President.  I'll be speaking on
  

24   the shrinkage issue today.
  

25       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
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 1   Senior Manager of Dairy Risk Management in Economics at the
  

 2   Dean Foods Company.
  

 3       MS. HANCOCK:  Nicole Hancock, H-A-N-C-O-C-K, at Stoel
  

 4   Rives, S-T-O-E-L, R-I-V-E-S.  I represent the California
  

 5   Producer Handlers Association and Ponderosa Dairy.
  

 6       MS. REED:  Good morning, Kristine Reed, K-R-I-S-T-I-N-E,
  

 7   R-E-E-D, I'm with the Miltner law firm and we represent
  

 8   Select Milk Producers.
  

 9       MR. VANDENHEUVEL:  Good morning, Rob Vandenheuvel,
  

10   V-A-N-D-E-N-H-E-U-V-E-L, here with Milk Producers Council.
  

11       JUDGE CLIFTON:  Is there anyone here who did not appear
  

12   just now who would like to testify today?  Not at this time.
  

13           All right.  We will now take announcements and any
  

14   other preliminary matters.
  

15       MS. MAY:  Good morning, Laurel May with USDA.  The first
  

16   announcement, as Ashley reminded us this morning, is that this
  

17   hearing is better than Junior High.  And I share that -- I
  

18   share that sentiment, so welcome.
  

19           If you would like to testify at the hearing, please let
  

20   us know and we'll get you into the line up.  If you would like
  

21   to question any of the witnesses, you are welcome to do so, and
  

22   you can approach the podium and the Judge can acknowledge you
  

23   and you can do that.
  

24           We are broadcasting this session of the hearing via
  

25   live audio feed, and if anybody would like to tune into that,
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 1   it is at www.ams.usda.gov/live.
  

 2           The court reporter continues to take transcripts and
  

 3   those are being provided to AMS at the -- two weeks after the
  

 4   end of each hearing week, and you can get to those on our AMS
  

 5   website.
  

 6           We also have some copies of past exhibits in the back
  

 7   if you would like to pick up and look at any of those.  And we
  

 8   have refreshments, as always, and you are welcome to enjoy
  

 9   those.
  

10           Today is moving day.  So after we get done this
  

11   afternoon, we will need to take everything out and then we'll
  

12   be relocating for tomorrow and Friday to the Piccadilly Inn at
  

13   the airport, and that hotel is pretty close to the corner, to
  

14   the northwest corner of Peach and McKinley Avenues, over here
  

15   by the airport, so take it with you tonight.
  

16           Yesterday, we ended with Mr. Herbein on the stand, and
  

17   at bat this morning we have Alan Zolin, I believe, and then on
  

18   deck we have Mr. Herbein again.  And then I'm going to let
  

19   Chip introduce the rest of the line up as it happens.
  

20       JUDGE CLIFTON:  Before you go, do we know what room we
  

21   should look for at the Piccadilly Inn?
  

22       MS. MAY:  We do not, but they make it pretty clear to you
  

23   when you get there.
  

24       JUDGE CLIFTON:  All right.  Very good.  Thank you.
  

25       MR. ENGLISH:  Thank you, your Honor.  Chip English.
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 1           Having spent more than my fair share of time at the
  

 2   Piccadilly, I think really there is only one place we could
  

 3   possibly be, and I think they will make it clear.
  

 4           So for today, Mr. Zolin is up first, I hope fairly
  

 5   briefly.  Mostly, this is the first time he's appeared, so
  

 6   we're going to talk about his experience, and then he's going
  

 7   to have a very short, one-page, direct.  And then, for
  

 8   scheduling purposes, and that's to sort of set the stage for
  

 9   the ESL, which I would like to do.  And that is the issue,
  

10   again, that is found in Proposal Number 2 in paragraph 43,
  

11   having to do with shrinkage at ESL facilities.  So after
  

12   Mr. Zolin does that, we're going to interrupt him and take him
  

13   off the stand to allow Mr. Herbein to get back on the stand and
  

14   finish his cross, provide the list from Mr. Beshore asked, and
  

15   the other questions Mr. Beshore asked.  He has a response to
  

16   the question asked yesterday by USDA about ESL versus aseptic,
  

17   and then of course he's available for whatever other cross and
  

18   redirect.
  

19           When Mr. Herbein is finished, Mr. Zolin will then
  

20   return to the stand and have some additional direct and then be
  

21   available for cross.  After we have done that dipsy-doodle, we
  

22   will have Mr. Chuck Meek appear, as previously advertised,
  

23   followed by Mike Suever for HP Hood.  That will then complete
  

24   the ESL portion of testimony.
  

25           At which point, Dr. Schiek will be lucky enough to
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 1   return to the stand to hopefully today, complete his testimony
  

 2   on direct and cross on his opening statement.
  

 3           If for some reason that does not fill our time today,
  

 4   Mr. Dryer, who is not presently here, Greg Dryer from Saputo
  

 5   expects to be here after 2:00 p.m. and he would be available to
  

 6   give his opening statement today.
  

 7           If for some unforeseen reason we have all of that done,
  

 8   including Mr. Dryer, I don't think I have another witness
  

 9   today.  But that's a lot of witnesses.  And in previous
  

10   experience, I would think that would be unlikely.  But be that
  

11   as it may, that's our day.  At the end of the day I hope to
  

12   have at least some forecast for tomorrow, but it may be like a
  

13   weather forecast in Maine.
  

14       JUDGE CLIFTON:  Are there any other preliminary matters?
  

15   I'll just read into the record the docket number.  In brackets,
  

16   [AO], for agreements and orders, 15-0071.  That is the number
  

17   by which the Hearing Clerk within the United States Department
  

18   of Agriculture keeps track of filings.
  

19           All right.  Let us begin then with Mr. Zolin coming to
  

20   the stand.  And now copies of the testimony of Alan Zolin are
  

21   being distributed.
  

22       MR. ENGLISH:  So your Honor, what's being distributed is a
  

23   three-page document.  The first page is a cover sheet with what
  

24   I think we now call the caption of this matter, with the date,
  

25   Clovis, California, 2015, the Testimony of Alan Zolin,
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 1   Part 1, and then the next page is his one-page statement, and
  

 2   the third page, well, it is number 2 because the cover page, is
  

 3   the work background for Alan.  So I would ask that that entire
  

 4   document be marked as the next number.
  

 5       JUDGE CLIFTON:  Which I believe is 85, Ms. Elliott?
  

 6       MS. ELLIOTT:  That's correct.
  

 7       JUDGE CLIFTON:  We'll mark that as Exhibit 85.
  

 8            (Thereafter, Exhibit 85 was marked
  

 9            for identification.)
  

10       MR. ENGLISH:  And I believe Exhibit 84, Mr. Herbein's, was
  

11   admitted yesterday; is that correct?
  

12       JUDGE CLIFTON:  It was, yes.  All right.
  

13           Mr. Zolin, I'll swear you in in a seated position.
  

14   Would you raise your right hand?
  

15           Do you solemnly swear or affirm under penalty of
  

16   perjury that the evidence you will present will be the truth?
  

17       MR. ZOLIN:  I do.
  

18       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

19   name.
  

20       MR. ZOLIN:  My name is Alan, A-L-A-N, Zolin, Z-O-L-I-N.
  

21                       DIRECT EXAMINATION
  

22   BY MR. ENGLISH:
  

23      Q.  Good morning, Mr. Zolin.
  

24      A.  Good morning.
  

25      Q.  If you would read just the introduction and then we're
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 1   going to talk about your work history for a few minutes.
  

 2      A.  Sure.
  

 3                           Introduction
  

 4           My name is Alan Zolin.  I'm the owner and sole
  

 5   proprietor of Zolin International, LLC, a Dairy Supply Chain
  

 6   and Dairy Policy Consulting company.  I have been retained by
  

 7   Hilmar Cheese Company to work with Dairy Institute of
  

 8   California (DIC) to develop an alternative proposal to
  

 9   Cooperative Proposal Number 1.  I have worked with a task force
  

10   made up a number of representatives from DIC member companies,
  

11   in order to develop and submit Proposal 2.
  

12      Q.  So then if we could turn the page to your work
  

13   background, and actually, let's work our way up from the bottom
  

14   in a way, but let's start, before USDA FMMO Order 30, what is
  

15   your educational background?
  

16      A.  I have a degree in Accounting from the
  

17   University of Illinois.
  

18      Q.  So after you got that degree in Accounting from the
  

19   University of Illinois, was USDA your first employment?
  

20      A.  It was my first full-time employment.
  

21      Q.  Okay.  And what was that employment, the timeframe, and
  

22   what did you do?
  

23      A.  I started in July of 1977.  I was a field auditor for
  

24   roughly six months.  I was promoted, moved into a section
  

25   called the pooling and review section, which basically
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 1   calculated the pool for Order 30, as well as reviewed all the
  

 2   audits of all the plants that were in the market at that time.
  

 3   The last few years of my career, I was in the Informational
  

 4   Systems Department, where I actually was a programmer to write
  

 5   language for the, or any changes to Federal Orders, not only in
  

 6   Order 30, but across the country.  I think the only job I did
  

 7   not have was a job working in the lab.
  

 8      Q.  So let me just explore that just a little further.
  

 9   First of all, since the present Order 30 is different from the
  

10   Order 30 that you worked at geographically, correct?
  

11      A.  Correct.  It's been changed.
  

12      Q.  What was the Order 30 you dealt with and what was its
  

13   relative pool size and what did it cover?
  

14      A.  It was primarily the State of Wisconsin, Northern
  

15   Illinois, a portion of Iowa, I believe, and I think that was
  

16   it.  We butted up closely to Order 68, which covered some of
  

17   Western Wisconsin, Minnesota, and maybe going into
  

18   South Dakota.  Somewhere along the line in order consolidation,
  

19   Order 30 and Order 68 were combined.  Pool size, Chip, I don't
  

20   remember, but a billion pounds a month kind of comes to mind.
  

21      Q.  For that time period it was large?
  

22      A.  Yes.
  

23      Q.  Relative to other orders?
  

24      A.  Correct.
  

25      Q.  And when you say that you did sort of information
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 1   systems group and the coding for the language, what exactly do
  

 2   you mean by that?
  

 3      A.  The way it was back then, and we're going pretty far
  

 4   back in time, the Department, my office felt it was more
  

 5   productive to take someone who understood the pooling aspects
  

 6   and teach them how to program, rather than take a programmer
  

 7   and teach them the Federal Order system.  So basically I went
  

 8   back to school and got a second degree in computer programming.
  

 9      Q.  And then you basically, based upon your understanding,
  

10   not only of Order 30 language, but other order language, helped
  

11   or actually wrote the code language for how those would be
  

12   implemented in basically helping the audit and track and
  

13   calculate the pool?
  

14      A.  Correct.  And if I can continue, Chip.  Towards the end
  

15   of 1984 I believe there was a major hearing in the Order 30
  

16   area, and I was basically being prepared to be a programmer for
  

17   the Order changes.
  

18      Q.  But by the time that proceeding was completed, you were
  

19   no longer USDA?
  

20      A.  Correct.
  

21      Q.  Okay.  So what was your next employment?
  

22      A.  I went to work for Kraft Foods in June of 1984, and
  

23   started out as a buyer and a milk marketing analyst.  And
  

24   during that timeframe, I bought a number of dairy products,
  

25   they are listed on my work background, and also I was
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 1   responsible for the milk marketing reporting for all Kraft
  

 2   plants throughout the country.
  

 3          At that time, Kraft had fluid milk plants, cheese
  

 4   plants, ice cream plants, yogurt plants, I guess I forgot to
  

 5   put sour cream plants.  We pretty much had a spectrum of the
  

 6   dairy product industry.
  

 7      Q.  If you can remember, approximately how many plants that
  

 8   peaked at Kraft while you worked for them?
  

 9      A.  37 was the number I had at peak.
  

10      Q.  And were those nationwide?
  

11      A.  Everywhere -- yes, nationwide.  Not in every state, but
  

12   scattered throughout the country.
  

13      Q.  Including California?
  

14      A.  We did not have a plant in California.  We had plants
  

15   in California in the '60's, Kraft did, and we re-opened the
  

16   plant in 1994, in Tulare, California.
  

17      Q.  And I'm getting ahead of myself.  So anything else you
  

18   want to tell me about your '84 to '88 timeframe employment?
  

19      A.  No.
  

20      Q.  So --
  

21       JUDGE CLIFTON:  I would like you to look at your work
  

22   background where you talk about that, and just read me the
  

23   products, since some of them are abbreviated with initials.
  

24       MR. ZOLIN:  Okay.  The dairy categories that, when I was
  

25   starting at Kraft was; cream, whey, WPC, NFDM (nonfat dry milk)
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 1   international powders, AMF, and other storable butterfat.
  

 2       JUDGE CLIFTON:  What does WPC mean?
  

 3       MR. ZOLIN:  Whey protein concentrate.
  

 4       JUDGE CLIFTON:  And what does AMF mean?
  

 5       MR. ZOLIN:  Anhydrous milk fat.
  

 6       JUDGE CLIFTON:  Thank you.
  

 7   BY MR. ENGLISH:
  

 8      Q.  So what was your next employment at Kraft?
  

 9      A.  My next role at Kraft was the National Milk Marketing
  

10   Manager, and that was the job that entailed the responsibility
  

11   for the direct procurement of milk for the Kraft plants.
  

12      Q.  So how was this position different from the position
  

13   you had held through '88?
  

14      A.  In the position through '88 I was just basically doing
  

15   reporting to the Market Administrator and other reporting
  

16   tasks.  From '89 through '96 I had the responsibility of buying
  

17   the milk.
  

18      Q.  Did that mean you still understood, though, what was
  

19   being reported to the Market Administrator in those tasks?
  

20      A.  Actually, throughout my entire career at Kraft I never
  

21   lost the Milk Marketing Analyst position.
  

22      Q.  Lost or they never let you let it go?
  

23      A.  It was always on my desk, yes.
  

24      Q.  So then what was your next position at Kraft?
  

25      A.  After the Milk Marketing position, I went to, I became
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 1   the Director of Cheese and Dairy Ingredient Procurement for
  

 2   North America, which includes, in Kraft's description of
  

 3   North America, the U.S. and Canada.  For some reason we didn't
  

 4   include Mexico.
  

 5      Q.  And how was your position different for those final 13
  

 6   or 14 years at Kraft?
  

 7      A.  In that timeframe I became involved in the cheese
  

 8   industry, which up until that time I did not have experience.
  

 9   I also took on the responsibility of the supply chain,
  

10   production planning, and inventory management for the raw dairy
  

11   ingredients that Kraft had.
  

12      Q.  And were you involved at that point with any cheese
  

13   facilities in California?
  

14      A.  Yes, we were.  By that time we did have our own plant
  

15   running.  I would also say, Kraft was a company that bought a
  

16   significant amount of cheese from other manufacturers, and all
  

17   through my work career, Kraft was buying cheese from other
  

18   companies that produced cheese in California.
  

19      Q.  So in that light, you would have kept abreast of how
  

20   the California system worked, along with how the Federal Order
  

21   system worked.  Even if you were not buying the milk, you were
  

22   buying the cheese, and therefore, it mattered how those
  

23   programs worked?
  

24      A.  Exactly.  In the hearings in California in the early,
  

25   well, late '80's, I was always present at those hearings just
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 1   to be aware of what was going on in the State of California.
  

 2      Q.  Do you have even a rough estimate of how many
  

 3   proceedings, both California and Federal, you've participated
  

 4   in over your career?
  

 5      A.  Well, certainly any hearing I would have gone on
  

 6   through 1996, I would have participated, because it would have
  

 7   somehow impacted our company.  After '96, I would only attend
  

 8   hearings casually I guess I'll say.
  

 9      Q.  We haven't had that many hearings since 1996.  So then
  

10   you retired from Kraft in 2010.  And what have you done?
  

11      A.  I started my own consulting company, and working within
  

12   the dairy industry, helping folks on strategic sourcing of
  

13   dairy products, global dairy policy, and supply chain
  

14   efficiencies.
  

15      Q.  And I'm certainly not looking for names and
  

16   confidential information, but approximately how many different
  

17   businesses have you represented in that timeframe?
  

18      A.  I have an ongoing retainer client base of four clients,
  

19   and I have probably had, I'll use 1099's as my example, I have
  

20   probably had in the last five years, somewhere in the
  

21   neighborhood of 60 1099's, meaning I have been hired by about
  

22   60 companies over the last five years.
  

23      Q.  And is that primarily involved with dairy and pricing
  

24   regulation and the issues inherent in this proceeding?
  

25      A.  It is.  And but also, keep in mind I do have the supply
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 1   chain efficiencies, some transportation issues.  It covers the
  

 2   gamut, Chip.
  

 3      Q.  And going back to your time at Kraft, when Kraft had
  

 4   fluid milk plants and ice cream, throughout this time period,
  

 5   have you been involved with all classes of milk?
  

 6      A.  Yes, I have.
  

 7      Q.  Okay.  All right.  With that in mind, let's go back to
  

 8   your statement on page 1 and complete your direct, starting
  

 9   with purpose.
  

10      A.  Okay.
  

11                             Purpose
  

12           My reason for testifying today is to offer background
  

13   information on the topic of ultra-pasteurized and aseptically
  

14   processed dairy products (commonly referred to as Extended
  

15   Shelf Life or ESL) shrinkage calculation, specifically focusing
  

16   on Section 1051.43(b).  This section is commonly referred to as
  

17   the Shrinkage and Overage Classification Section.  This section
  

18   provides the methodology for calculating the maximum allowable
  

19   shrinkage to be classified in the lowest class at pool plants.
  

20   What Proposal 2 is attempting to do is provide a modified
  

21   calculation for facilities that process ESL products.  Under
  

22   Proposal 2, a plant that processes ESL products and qualifies
  

23   as a pool distributing plant under Section 1051.7(b), would
  

24   have a modified maximum allowable shrinkage assigned to the
  

25   lowest class.  This modification, as it appears in the Hearing

3867



TRANSCRIPT OF PROCEEDINGS - XX

 1   Notice, would increase the maximum allowed shrinkage assigned
  

 2   to the lowest class to be 5 percent for an ESL producing plant
  

 3   that receives all of its milk directly from dairy farmers on
  

 4   farm weights and tests, as well as processes 100 percent of
  

 5   those receipts into an ESL type product.  That was a long
  

 6   sentence.
  

 7           Byway of example, that five percent is calculated by
  

 8   the addition of the 2 percent contained in Section
  

 9   1051.43(b)(1)(i) plus the full 3 percent additional percentage
  

10   allowed in Section 1051.43(b)(1)(v) in Proposal Number 2.
  

11      Q.  As submitted and as published in the Federal Register
  

12   Notice?
  

13      A.  Correct.
  

14                     Rationale and Commentary
  

15           In my dairy consulting business, I have clients that
  

16   produce ESL-type products.  In past evaluation of their
  

17   operations looking for dairy supply chain opportunities, I
  

18   observed the higher shrinkage that occurred in the portion of
  

19   their ESL operations versus their conventional HTST, which
  

20   stands for High Temperature Short Time, which is a terminology
  

21   referring to pasteurization technique operation.  Some of my
  

22   clients operate plants that produce a very high percentage of
  

23   their output as ESL products.  These plants qualify as a pool
  

24   distributing plant under Section 7(b).  Other clients process
  

25   some milk into ESL products, but falls below the 15 percent
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 1   trigger to qualify as a 7(b) distributing plant.  These plants
  

 2   qualify as a 7(a) distributing plant.  For the purpose of
  

 3   determining an additional excess shrinkage percentage for
  

 4   Proposal Number 2, I reviewed the records of my ESL clients and
  

 5   calculated that their total product pound shrinkage -- and
  

 6   calculated their total product pound shrinkage -- excuse me.
  

 7   The result of this analysis was my client's total product pound
  

 8   shrinkage averaged above five percent.  Relying on that
  

 9   information, Dairy Institute used 3 percent as the additional
  

10   percentage added to the shrinkage calculation in Proposal 2.
  

11           The testimony that follows me, refines that information
  

12   and -- and I have a correction, the submitted proposal.  This
  

13   concludes my testimony on this issue.
  

14       JUDGE CLIFTON:  Let us address this one change on the
  

15   record copy, the very last sentence of rationale and
  

16   commentary, the very last line of that, and instead of
  

17   "substituted" we are writing the word "submitted".
  

18           Thank you, Ms. Elliott.
  

19       MR. ENGLISH:  Actually, your Honor, before he leaves the
  

20   stand right now, there were a couple of places where he
  

21   correctly read things differently from the statement, so I
  

22   wanted to note them.  They are both in the Purpose, so, in --
  

23       JUDGE CLIFTON:  Now, note them or have them changed?
  

24       MR. ENGLISH:  Actually have them changed, because he read
  

25   it correctly, and it seems to me it ought to be corrected.  We
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 1   can agree or disagree after I note it.  So in the middle of
  

 2   Purpose, the seventh line down there is a sentence that starts,
  

 3   "under Proposal 2 a plant that" he had written "process ESL"
  

 4   but when he read it he correctly read "under Proposal 2 a plant
  

 5   that processes" so there would be an "ES" added to the word
  

 6   "process" before ESL in that line.
  

 7       JUDGE CLIFTON:  Ms. Elliott, are you there?
  

 8       MS. ELLIOTT:  Yes.
  

 9       JUDGE CLIFTON:  All right.  We'll make that change.
  

10       MR. ENGLISH:  Similarly, if you move four lines down to the
  

11   line that says, "five percent for ESL producing plant that
  

12   receives all" the way it reads "all its milk" he read more
  

13   properly "all of its milk."  And so I would insert the word
  

14   "of" between "all" and "its."  He read it the way it ought to
  

15   be read, and not the way it is written.  I think the word "of"
  

16   should be correctly there on the statement.
  

17       JUDGE CLIFTON:  And, Ms. Elliott, are you there?
  

18       MS. ELLIOTT:  Yes.
  

19       JUDGE CLIFTON:  All right.  We'll make that correction.
  

20       MR. ENGLISH:  And I will wait on moving admission and other
  

21   things of the exhibit for his return to the stand after
  

22   Mr. Herbein.
  

23           So I would propose that Mr. Zolin be excused from the
  

24   stand at this point, and return for additional direct,
  

25   admission of his exhibit, and cross-examination after
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 1   Mr. Herbein's testimony is complete.
  

 2       JUDGE CLIFTON:  Thank you.  I agree with that.  Thank you,
  

 3   Mr. Zolin, we'll see you again soon.
  

 4       MR. ENGLISH:  And to prepare Mr. Herbein, not saying he's
  

 5   gonna go into the computer, but if a question comes up, he's
  

 6   already got his computer plugged in and up by the stand to save
  

 7   time.
  

 8           So I believe at this point, Mr. Herbein is available
  

 9   for the continued cross-examination by Mr. Beshore.  I guess it
  

10   might be efficient if he also just takes quickly, the question
  

11   asked by USDA.  Well, maybe not.  Just give us a second.
  

12           I was trying to efficiently address the question that
  

13   was asked yesterday and not to cut you off for other things.  I
  

14   thought it might help clean up things if he answered your
  

15   question yesterday with respect to whether his data went to the
  

16   issue of ESL divided from aseptic, all right?  So I wanted to
  

17   have him answer that one question and then have Mr. Beshore
  

18   come up.  I just thought it might be more efficient.
  

19       JUDGE CLIFTON:  All right.  Mr. Herbein, you remain sworn.
  

20   Please again state your name and spell your name.
  

21       MR. HERBEIN:  Carl D. Herbein, C-A-R-L, the letter D.
  

22   Herbein, H-E-R-B-E-I-N.
  

23       JUDGE CLIFTON:  Thank you.  You may proceed with your
  

24   testimony in response to the question yesterday from USDA.
  

25       MR. HERBEIN:  Yes, thank you.  I have reviewed the raw data
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 1   that we utilized in the study, and it does not include a
  

 2   differentiation between aseptic and ESL.
  

 3       MR. RICHMOND:  Okay.  Bill Richmond, USDA.
  

 4        We appreciate you looking into it.  I guess we don't have
  

 5   any additional questions, then, at this point.
  

 6       JUDGE CLIFTON:  All right.  You may after Mr. Beshore
  

 7   proceeds.  Very fine.
  

 8           Mr. Beshore, you are welcome to come to the podium.
  

 9   And Mr. Herbein, do you want to start by giving the response to
  

10   the question Mr. Beshore left you with last night?
  

11       MR. HERBEIN:  I'll be happy to.
  

12       JUDGE CLIFTON:  That would be good.
  

13       MR. HERBEIN:  So that the record is clear, my understanding
  

14   of the question was, part of which I answered, how many plants
  

15   were in our study, and by whom are they regulated, and where
  

16   are they located, and --
  

17       MR. BESHORE:  By whom are they owned?
  

18       MR. HERBEIN:  And by whom are they are owned, yes, thank
  

19   you.
  

20           And the 19 plants are, and I'm going to give you their
  

21   name.  The name in many cases indicates who owns the plant, and
  

22   then I will give you the regulatory body.
  

23           The Western Quality is owned by Heritage and regulated
  

24   by Orders 124 and 131.
  

25       JUDGE CLIFTON:  Now, go really slowly on this because we're
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 1   all writing it down, so Western Quality is owned by Heritage,
  

 2   and what orders?
  

 3       MR. HERBEIN:  124 and 131.
  

 4       MR. BESHORE:  And its location?  The plant location?
  

 5       MR. HERBEIN:  Utah.
  

 6       JUDGE CLIFTON:  Is that adequate location for you,
  

 7   Mr. Beshore?  You wanted a community, right?
  

 8       MR. BESHORE:  I was interested in the city, but that may be
  

 9   all that's available.
  

10       MR. HERBEIN:  In my data, I believe there is an address on
  

11   the cover page of the Federal Order report.  I did not note the
  

12   exact address.
  

13       MR. BESHORE:  Okay.  I don't want to dwell on that at this
  

14   point.  Probably in the Federal Order published plant list
  

15   likely.  So, go on.
  

16       MR. HERBEIN:  HP Hood, Oneida, regulated by Federal
  

17   Order 1.
  

18       MR. BESHORE:  Oneida, New York?
  

19       MR. HERBEIN:  Oneida, New York, yes.
  

20           HP Hood, referred to as Philly, located in
  

21   Philadelphia, regulated Federal Order 1.
  

22           Aurora Organic, it's in Colorado, I don't have the
  

23   city, regulated by Federal Order 32.
  

24           HP Hood, Sacramento, California, regulated by the State
  

25   of California Department of Food and Agriculture.
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 1           Cumberland, regulated by Federal Order 1, located in
  

 2   New Jersey.
  

 3           Byrne-Ultra Plant --
  

 4       JUDGE CLIFTON:  I'm sorry, I'm having trouble keeping up.
  

 5   So I would assume that HP Hood owns the HP Hood plant, and
  

 6   Aurora owns the Aurora one.  Does Cumberland own the Cumberland
  

 7   one?
  

 8       MR. HERBEIN:  Cumberland Dairies is the name of the
  

 9   corporation that owns Cumberland.
  

10       JUDGE CLIFTON:  Thank you.
  

11       MR. HERBEIN:  And they are in Bridgeport, New Jersey.
  

12           Ultra Plant-Byrne Dairy, regulated by Federal Order 1,
  

13   located in Suburban Syracuse, New York.
  

14           HP Hood's Winchester plant, located in Virginia,
  

15   regulated by Federal Order 1.
  

16           Agropur, Grand Rapids, Michigan, owned by Agropur,
  

17   regulated by Federal Order 33.
  

18           And next we have the series of Saputo plants, all owned
  

19   by Saputo;
  

20           Frederick, Maryland, regulated by Federal Order 1.
  

21           Sulfur Springs, I'm not sure of the town for
  

22   Sulfur Springs, regulated by Federal Order 126.
  

23       MR. BESHORE:  Sulfur Springs, Texas, perhaps?
  

24       MR. HERBEIN:  I think it is.  Yes.  I'll agree that it is
  

25   Texas.
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 1           Saputo, Tulare, regulated by the State of California
  

 2   Food and Ag Department.
  

 3           Saputo, Gustine, regulated by the State of California
  

 4   Food and Ag Department.
  

 5       JUDGE CLIFTON:  Is how is Gustine spelled?
  

 6       MR. HERBEIN:  J-U-S-T-I-N-E.  Gustine.
  

 7       JUDGE CLIFTON:  All right.  With a G.
  

 8       MR. HERBEIN:  Yes, a G, I'm very sorry.
  

 9       JUDGE CLIFTON:  I'm not familiar with all these places in
  

10   California, either.
  

11       MR. HERBEIN:  Saputo, Newington, Connecticut, owned by
  

12   Saputo, Regulated Federal Order 1.
  

13           Saputo, White Bear Lake, regulated by Federal Order 30,
  

14   and I'm not sure of the city where that's located.
  

15       MR. BESHORE:  Minnesota, I believe.
  

16       MR. HERBEIN:  I believe that's right, Federal Order 30
  

17   would --
  

18           Saputo, Decatur, Georgia, Federal Order 7.
  

19           Saputo, Fraser, New York, Federal Order 1.
  

20       JUDGE CLIFTON:  And how is Fraser spelled?
  

21       MR. HERBEIN:  F-R-A-S-E-R.
  

22           Saputo, Friendship, that's in New York, the state of
  

23   New York.  Federal Order 1 is the regulatory organization.
  

24           And the last plant is Saputo, Murray, regulated by
  

25   Federal Order Number 7, and I believe that's in Kentucky.
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 1       JUDGE CLIFTON:  And how is Murray spelled?
  

 2       MR. HERBEIN:  M-U-R-R-A-Y.
  

 3                        CROSS-EXAMINATION
  

 4   BY MR. BESHORE:
  

 5      Q.  Okay.  Thank you, Mr. Herbein.
  

 6          Is it your professional opinion that although only
  

 7   three of these 19 are in California, that the information with
  

 8   respect to all of them is pertinent to a California Federal
  

 9   Order?
  

10      A.  Yes, I do.
  

11      Q.  Now, in compiling your study, did you use, I'm not sure
  

12   if this was asked or whether it was clarified yesterday, but I
  

13   think you said that since you were using 2013 and 2014 data,
  

14   there were audited reports from the regulators.
  

15      A.  I utilized, in the majority of the cases, the Federal
  

16   Order report submitted by the handler to the, to USDA.  And in
  

17   some cases, we received both the as-submitted and the audit
  

18   results.
  

19      Q.  Okay.  But not in all cases?
  

20      A.  Not in all cases.
  

21      Q.  So would it be fair then, that a majority of it is just
  

22   unaudited reported information by the reporting handler?
  

23      A.  I wouldn't characterize it as "just".  I would
  

24   characterize it, and I think I said this yesterday, we made
  

25   inquiries where we didn't have the Federal Audit Report, were
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 1   there any substantial changes made to the reports, and there
  

 2   were changes.  There almost always changes, but nothing that
  

 3   caused us to not be able to use the data.
  

 4      Q.  Okay.  So you need the just, the majority of the
  

 5   information was as reported by the handler to the regulatory
  

 6   agency?
  

 7      A.  That's correct.
  

 8      Q.  Now, in any of, in any of these instances, was there
  

 9   excess, what we call excess overage, excess shrinkage?
  

10      A.  In the 19 plants, 24 months for each plant, there were
  

11   numerous overages reported.  There were a few plants in the 19
  

12   that did not have overages in the 24 months, but there were a
  

13   number of overages.
  

14      Q.  Okay.  Now, you are using the word overage in part 43
  

15   of the Order that has a precise definition.  Is that how you
  

16   are using the term?
  

17      A.  No.  And I don't want to misread you or the record.
  

18   When I used the term overage, I'm in cost accounting, not
  

19   Federal Order, two percent or one and a half percent.  So my
  

20   term of overage was where the milk receipts, when compared with
  

21   the utilization, there was, there was an excess that we didn't
  

22   have shrink, we had overage.  That's my use of the term
  

23   overage.
  

24      Q.  Do you mean that you showed more utilization coming out
  

25   of the plant than receipts went into the plant?
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 1      A.  In few cases, that does happen.  That's not an unusual
  

 2   occurrence.
  

 3      Q.  Okay.  Now, I think I asked you this yesterday, and I
  

 4   don't know, I'm not sure what the answer was, so probably ask
  

 5   for the repetition if it's there, but do some of these plants
  

 6   have non-ESL production?
  

 7      A.  Yes.
  

 8      Q.  Do you know how many?
  

 9      A.  A small handful.
  

10      Q.  The shrink percentages shown on the last page of
  

11   Exhibit 84, which is identified as Exhibit California Dairy
  

12   Institute-3.  Do I understand correctly that those are total
  

13   shrinkage numbers for those plants?  That is, that they include
  

14   the present so-called allowable amounts?
  

15      A.  That's correct.
  

16      Q.  So that for, if we, so the allowable, so-called
  

17   allowable for a plant receiving farm milk is two percent; is
  

18   that correct?
  

19      A.  Yes, that's my understanding.
  

20      Q.  And so in aggregate, these plants had shrinkage of 2.7,
  

21   3 percent product pounds, correct?
  

22      A.  Yes.
  

23      Q.  Now, if the plant is not receiving milk on farm weights
  

24   and tests -- well, what portion was received on farm weights
  

25   and tests versus other basis?  Do you have that information?
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 1      A.  I do not.
  

 2      Q.  Okay.  So we don't know from your study then, whether
  

 3   the allowable shrinkage at the plants was 2 percent or 1.5
  

 4   percent?
  

 5      A.  We do not.  That was not the, within the scope of my
  

 6   engagement.
  

 7      Q.  Those are all the questions I have right now.  Thank
  

 8   you very much for digging out the information overnight, Carl.
  

 9      A.  You're welcome, Marv.
  

10       JUDGE CLIFTON:  Who else has questions for Mr. Herbein?
  

11   Mr. Beshore, might you have some additional questions?
  

12       MR. BESHORE:  I might, yes.
  

13       JUDGE CLIFTON:  I don't want to let him head for the
  

14   airport.  Let's take a five-minute stretch break.  Don't go too
  

15   far.
  

16       (Whereupon, a break was taken.)
  

17       JUDGE CLIFTON:  All right.  We're back on record at 9:54.
  

18   Mr. Beshore?
  

19       MR. BESHORE:  Thank you for the time, your Honor.  I do
  

20   have one additional question, or area of inquiry for
  

21   Mr. Herbein.
  

22                        CROSS-EXAMINATION
  

23   BY MR. BESHORE:
  

24      Q.  Do you know, Mr. Herbein, of the plants, not the
  

25   California plants, but the ones that are associated with
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 1   Federal Order, which ones are or are not 7(b) plants?
  

 2      A.  I do not know the identity of the 7(b) versus 7(a).
  

 3      Q.  Okay.  So you don't know the precise status under any
  

 4   Order that any of the plants are regulated, or are regulated?
  

 5      A.  That is correct.
  

 6      Q.  Okay.  Thank you.
  

 7       JUDGE CLIFTON:  Are there any other questions for
  

 8   Mr. Herbein?  It appears not.  Mr. Herbein, thank you so much
  

 9   for your appearance and your information.
  

10       MR. HERBEIN:  My pleasure to be here.  Good luck with the
  

11   rest of the proceeding.  And if I can have my cord untaped, I
  

12   will be out of here promptly.
  

13       JUDGE CLIFTON:  Yes, we'll go off record for just a moment
  

14   while we do that.
  

15       (Whereupon, a break was taken.)
  

16       JUDGE CLIFTON:  We now invite Mr. Zolin to return to the
  

17   witness stand.  Mr. Zolin, I note you are without water so if
  

18   you need any water, alert us.
  

19       MR. ZOLIN:  I will.  Thank you.
  

20       JUDGE CLIFTON:  All right.  And again, state your name.
  

21       MR. ZOLIN:  My name is Alan Zolin.
  

22       JUDGE CLIFTON:  Thank you.  Mr. Beshore?
  

23       MR. ENGLISH:  Actually, it's Mr. English.
  

24       JUDGE CLIFTON:  Mr. English.  We didn't finish direct.
  

25       MR. ENGLISH:  And during the brief recess for Mr. Zolin, it
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 1   was pointed out to us that back on Exhibit 85 he also had yet
  

 2   another, he read it correctly and I missed it.  In the same
  

 3   paragraph we were working with purpose on Exhibit 85, his
  

 4   statement, which is page 1, three lines up, the one that says,
  

 5   "farm weights and tests as well as" and as it's written "as
  

 6   processed 100 percent" that also should be "as processes."  I
  

 7   have been advised that's how he read it, and that is also what
  

 8   should be correct.  So if he can add another ES after the
  

 9   process in that line.
  

10       MR. ZOLIN:  Okay.
  

11       JUDGE CLIFTON:  It shall be done.  And thank you,
  

12   Ms. Elliott.
  

13       MR. ENGLISH:  So at this time, I would then, move admission
  

14   of Exhibit 85.
  

15       JUDGE CLIFTON:  Does anyone wish to question Mr. Zolin
  

16   before determining whether you object?  No one.  Are there any
  

17   objections to the admission into evidence of Exhibit 85?  There
  

18   are none.  Exhibit 85 is admitted into evidence.
  

19            (Thereafter, Exhibit Number 85 was
  

20            received into evidence.)
  

21       MR. ENGLISH:  Thank you, your Honor.
  

22                   CONTINUED DIRECT EXAMINATION
  

23   BY MR. ENGLISH:
  

24      Q.  So, Mr. Zolin, now that we're back in your statement
  

25   and you refer to, at the last, the last sentence before

3881



TRANSCRIPT OF PROCEEDINGS - XX

 1   concludes, that the testimony that follows will refine the
  

 2   information, and we're still going to hear from Mr. Meek on
  

 3   engineering issues, and we're going to still hear from
  

 4   Mr. Suever from HP Hood as to their issues, but nonetheless,
  

 5   some of this goes to some of the examination from Mr. Beshore
  

 6   in sort of looking at the numbers and see if we can simplify
  

 7   them and put them together and come up with some explanation of
  

 8   what's going on.
  

 9          When the, as you testified, what's in Exhibit 1 on
  

10   Page 47226, under point 43(b) was based upon sort of a
  

11   preliminary, sort of eyeball look at what had happened, and
  

12   that's what we ended up with, which is basically taking 3
  

13   percent more than what's the allowable shrink in existing
  

14   Federal Orders, correct?
  

15      A.  That is correct.
  

16      Q.  Okay.  So after the proposal was submitted, we now have
  

17   two sets of data that we didn't have at the time the proposal
  

18   was submitted, correct?
  

19      A.  That is correct.
  

20      Q.  We have got Table 18 from, I believe that was
  

21   Exhibit 9, the Government's tables.  And did you bring that
  

22   with you?
  

23      A.  I have them with me.
  

24      Q.  Okay.  So we have Table 18, which is the total 7(a) and
  

25   7(b) plants with excess shrinkage, all orders, and we have now
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 1   Mr. Herbein's study, which is Exhibit 84, correct?
  

 2      A.  That is correct.
  

 3      Q.  Now, let's talk about some differences in
  

 4   methodologies, and Mr. Beshore was getting at this a little
  

 5   bit.  The testimony from Mr. Herbein that is Exhibit 84,
  

 6   Exhibit California Dairy Institute-3, is his observed for the
  

 7   study of 19 plants, actual total shrinkage, correct?
  

 8      A.  That is correct.
  

 9      Q.  All right.  The information provided on Table 18 in the
  

10   last sort of six columns, talks about 7(b).  And in fact, that
  

11   has 7(b) excess skim shrinkage in the third to the last column,
  

12   7(b) excess butterfat shrinkage in the next to the last column,
  

13   and 7(b) excess product pound shrinkage in the last column of
  

14   Table 18, correct?
  

15      A.  I agree with you.
  

16      Q.  Those two things are not synonymous, are they?
  

17   Mr. Herbein's total shrinkage and the Government's excess
  

18   shrinkage are different, correct?
  

19      A.  They are different calculations.
  

20      Q.  Okay.  And as Mr. Beshore pointed out, in order to
  

21   understand what excess shrinkage is, you have to know how much
  

22   of that milk was farm weights and tests which would be subject
  

23   to what, a 2 percent?
  

24      A.  Producer milk on farm weights and tests is the 2
  

25   percent.  I consider plant transfers or some other type of
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 1   movement of milk on stale weights to be the one and a half
  

 2   percent allowable shrinkage, and I believe there's a third
  

 3   category, a half of one percent, and I'm not a hundred percent
  

 4   sure what makes that up, but I know there's three categories.
  

 5      Q.  Okay.  So, in essence, in order to understand, you
  

 6   know, excess shrinkage, you'd have to sort of know what the
  

 7   base was in order to compare it to Mr. Herbein's study.
  

 8      A.  That's correct, Mr. English.  And the shrinkage report,
  

 9   or shrink, there's a calculation that every Market
  

10   Administrator does for every handler shrinkage every month.
  

11   They determine what that maximum allowable shrinkage is going
  

12   to be in the lowest class, and that lowest class could be
  

13   Class IV, Class III, Class II, depending on what it is for that
  

14   specific month, and then any shrinkage that is above that
  

15   maximum, falls into something called excess shrink.  And
  

16   according to my understanding of Table 18, exhibit, from
  

17   Exhibit 9, those last three columns refer to just that excess
  

18   shrink calculation.
  

19      Q.  Okay.  So did you cause a quick analysis of Table 18
  

20   with respect to what those percentages, because what we have is
  

21   numbers as opposed to percentages?
  

22       JUDGE CLIFTON:  Let me stop you.  I need someone to close
  

23   that back door, please.
  

24       MR. ENGLISH:  Thank you, your Honor.
  

25       JUDGE CLIFTON:  Start again, and only then can determine
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 1   excess?
  

 2       MR. ENGLISH:  Well, I think that was his answer and I was
  

 3   moving to a slightly different place.
  

 4       JUDGE CLIFTON:  Okay.
  

 5   BY MR. ENGLISH:
  

 6      Q.  Table 18 gives raw numbers, correct?
  

 7      A.  Correct.
  

 8      Q.  It doesn't actually provide any percentages, correct?
  

 9      A.  Correct.
  

10      Q.  Okay.  Did you create, or have on your behalf, created,
  

11   percentages for the full time period referenced on Table 18,
  

12   for 2009 through June of 2015, what those percentages would be
  

13   as opposed to raw numbers as an average?
  

14      A.  To be fair, I asked someone to do it for me, James
  

15   DeJong from Hilmar Cheese is a computer whiz, and he did make
  

16   those calculations of getting percentages for what the total
  

17   excess skim shrinkage percentage would be, the total excess
  

18   butterfat shrinkage would be, and the total excess product
  

19   pound shrinkage would be for the years 2009 through June of
  

20   2015.
  

21      Q.  Okay.  And so just what, were those, let's provide
  

22   those percentages for the record, going in the same order, the
  

23   last three columns of Table 18.  So starting with percent
  

24   excess skim shrinkage for all the months on Table 18.
  

25      A.  On a weighted average basis, the 7(b) excess skim
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 1   shrinkage number averages 2.47 percent.
  

 2      Q.  And the percent excess butterfat shrinkage for the
  

 3   entire timeframe was?
  

 4      A.  Average is 1.54 percent.
  

 5      Q.  Again, on a weighted average basis?
  

 6      A.  On a weighted average basis.
  

 7      Q.  These are all -- all of these numbers are on a weighted
  

 8   average basis?
  

 9      A.  Correct.
  

10      Q.  And the total excess shrinkage --
  

11       JUDGE CLIFTON:  Let him say again, the first number was
  

12   skim --
  

13       MR. ZOLIN:  Yes.
  

14       JUDGE CLIFTON:  -- 2.47 percent.  The next number was
  

15   butterfat, what was it?
  

16       MR. ZOLIN:  1.54 percent.
  

17       JUDGE CLIFTON:  Okay.
  

18   BY MR. ENGLISH:
  

19      Q.  And then, again, we're going to the same columns as
  

20   Table 18, the total excess shrinkage, which is the last column
  

21   on Table 18, was?
  

22      A.  2.29 percent.
  

23      Q.  Okay.  Now, given the fact that that doesn't match up
  

24   with Mr. Herbein's study period, did we, last night, create
  

25   that same two-year period, so in analyzing instead the two-year
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 1   period, did James help you write, come up with those numbers?
  

 2      A.  James took the data and calculated the same percentages
  

 3   for just the months of, I'm sorry, just the years of 2013 and
  

 4   2014 to match up with Carl's study.
  

 5      Q.  Okay.  So what did we come up with then, for the final
  

 6   three columns of Table 18 if we used just the 2013 and 2014
  

 7   data?
  

 8      A.  Okay.  Again --
  

 9      Q.  Again, for weighted averages, all, correct?
  

10      A.  Weighted averages for all.
  

11      Q.  Okay.  So percent excess skim shrinkage first, was?
  

12      A.  2.18 percent.
  

13      Q.  Okay.  For percent excess butterfat shrinkage for the
  

14   two-year period, that's the second column, you came up with?
  

15      A.  1.46 percent.
  

16      Q.  And for total excess shrinkage, you came up with?
  

17      A.  2.09 percent.
  

18      Q.  All three of those numbers are lower than the overall
  

19   average for the, for the six and a half years, correct?
  

20      A.  Yes.  The 2013, 2014 numbers are all lower than the
  

21   full time table in Exhibit 9, Table 18.
  

22      Q.  Okay.  And would some of that explanation be, we looked
  

23   at Table 18 and there were one or two, one I call outliers in
  

24   months outside of 2013 and 2014.  So for instance, the month of
  

25   May 2011, would it be fair to say that the excess skim
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 1   shrinkage jumped by four and a half million pounds and then
  

 2   dropped back down by 4.3 million pounds in 2011, if you look at
  

 3   Table 18?
  

 4      A.  Yes, there were a number of those instances where the
  

 5   numbers changed dramatically.  I don't know the reason for that
  

 6   change, but it was -- it was a number that we saw that was
  

 7   different than previous months.
  

 8      Q.  Okay.  So looking at your analysis, then, taking table,
  

 9   Exhibit 84, and thinking about your weighted average for a
  

10   moment of excess skim, and again, we don't know whether it's,
  

11   we don't know what combination of two percent, one and a half
  

12   percent, or potentially 0.5 percent was the base, correct?
  

13      A.  We don't know in any of the shrinkage calculations.
  

14   Mine, that I testified to, as well as the Department's, as well
  

15   as Mr. Herbein's, what that base level was.  We do not have
  

16   that information.
  

17      Q.  In your experience, how much of that would be at one
  

18   and a half or two, one of those two?  Would most of it be at
  

19   the one and a half or two or you just don't know?
  

20      A.  I'll give my opinion.  I would think it leans more
  

21   towards two percent the producer milk on producer weights and
  

22   tests versus the one and a half, but it certainly is a market
  

23   by market situation.  I believe more milk might move via plant
  

24   transfers in the Upper Midwest than it does in let's say Texas.
  

25      Q.  Well, let's just quickly look at the numbers and
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 1   compare them to Mr. Herbein's study.
  

 2           Using the numbers that you have for excess for 2013 and
  

 3   2014, and looking at Exhibit 84, Exhibit 84 has a weighted
  

 4   average for all pounds at 2.73 percent, correct?
  

 5      A.  That is correct.
  

 6      Q.  If you add the one and a half percent, which is a base
  

 7   that's obviously less than two percent, if you add the one and
  

 8   a half percent to the excess skim shrinkage, you would end up
  

 9   with 3.68 percent total pound shrinkage, correct?
  

10      A.  You went to the skim shrinkage?
  

11      Q.  Yeah, I'm looking at skim shrinkage only.
  

12      A.  Yeah, 2.6, and in Carl's study, 2.68 plus 1.5.  I
  

13   didn't do the math, but I agree with your number.
  

14      Q.  Okay.  His number is 2.73, but if you add 1.5 to your
  

15   calculation of 2.18 using Table 18 percentages, that would be
  

16   3.68, correct?
  

17      A.  Chip, I'm having a hard time following you.
  

18      Q.  Okay.
  

19      A.  All right.  So let's go, let's talk about Carl's study.
  

20   You are looking at the first one that's the has the 2.73, which
  

21   is the weighted average product pound shrink.
  

22      Q.  Right.  And that's total, correct?  It doesn't include
  

23   shrink?  It doesn't include -- it is not taking into
  

24   consideration --
  

25       JUDGE CLIFTON:  Mr. English, you have got to slow down.

3889



TRANSCRIPT OF PROCEEDINGS - XX

 1   You have got to slow down.  We're just trying to get our heads
  

 2   around this.  Okay.  So just start again, slowly.
  

 3   BY MR. ENGLISH:
  

 4      Q.  All right.  So let me explain what I'm trying to do,
  

 5   and I thought we did this.
  

 6      A.  We did it last night, but the math just doesn't work in
  

 7   my head all of a sudden.
  

 8       JUDGE CLIFTON:  It doesn't matter if the two of you
  

 9   understand each other, if --
  

10       MR. ENGLISH:  Well, apparently it does matter.  Because if
  

11   the two of us aren't understanding, it actually does matter,
  

12   your Honor.  If the two of us don't get it together, then I
  

13   guarantee you we're not going to have it right in the record.
  

14   So at a beginning point, he and I have to be on the same page.
  

15       JUDGE CLIFTON:  Okay.  Bring us along with you, though.
  

16       MR. ENGLISH:  Yes, I know.  I intend -- yes.  I intend to
  

17   bring you along, but I can't bring you along if he and I are
  

18   going in different directions.  So let me start.
  

19       JUDGE CLIFTON:  Well, you started with the total, and you
  

20   switched to skim, and you --
  

21       MR. ENGLISH:  I'm sorry, I was -- okay.  I apologize.
  

22       JUDGE CLIFTON:  All right.
  

23   BY MR. ENGLISH:
  

24      Q.  So let's look at the middle column of Exhibit 84,
  

25   Page 3, which is total skim pounds received.  And not
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 1   considering excess, Mr. Herbein's study comes up with 2.68
  

 2   percent, correct?
  

 3      A.  I agree.
  

 4      Q.  Okay.  If all the milk were at the lowest, which is 0.5
  

 5   percent, and you know it is not there, right?
  

 6      A.  I would think that's a very unlikely, yes.
  

 7      Q.  But if all the milk were at the lowest, which is 0.5
  

 8   percent, and you add 0.5 percent to the weighted average number
  

 9   for 2013 and 2014 for Table 18, which is 2.18, you would end up
  

10   at exactly Mr. Herbein's 2.68 percent, wouldn't you?
  

11      A.  Correct.
  

12      Q.  Okay.  If instead, you added 1.5 percent to the 2.18
  

13   percent, you would end up with 3.68 percent, correct?
  

14      A.  Correct.
  

15      Q.  Okay.
  

16      A.  And, Mr. English, I realize now why we were having
  

17   difficulty.  I was looking at the wrong exhibit.
  

18      Q.  Okay.  Well, now you are looking at the wrong column,
  

19   so like I said for the Judge, I think we weren't on the same
  

20   page.  So now looking at Exhibit 84 and looking at the
  

21   butterfat, if you look at the butterfat that Mr. Herbein has
  

22   for Exhibit 84, he has 3.35 percent, correct?
  

23      A.  Correct.  Correct.
  

24      Q.  And for excess butterfat shrinkage using the two-year
  

25   total that you had calculated from Table 18 of 2013, 2014,
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 1   that's 1.46 percent, correct?
  

 2      A.  Correct.
  

 3      Q.  If you added 1.5 percent, you would end up with 2.96
  

 4   percent, correct?
  

 5      A.  Correct.
  

 6      Q.  Okay.  And finally, if you now look at the total, so
  

 7   we're going up to the first line of Exhibit 84,
  

 8   California Dairy Institute-3, you have a total shrink by
  

 9   Mr. Herbein of 2.73 percent, correct?
  

10      A.  Correct.
  

11      Q.  And Mr. DeJong's number he provided you for total
  

12   excess shrinkage based on Table 18 of Exhibit 9 for 2013 and
  

13   2014 was 2.09 percent?
  

14      A.  Correct.
  

15      Q.  So if you add one and a half percent, you end up at
  

16   3.59 percent?
  

17      A.  Correct.
  

18      Q.  Which is, again, higher than the total pounds.
  

19      A.  Yes.
  

20      Q.  Okay.  So now that you have this information, and
  

21   recognizing we're still going to hear from Mr. Meek about why
  

22   this may be going on, and Mr. Suever, what is it that you would
  

23   propose the Secretary do for this particular proposal?
  

24      A.  In our initial proposal, the 3 percent was used based
  

25   on my survey of my clients.  The number data points that I had
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 1   is nowhere near as large as those by Mr. Herbein or the
  

 2   Department's.  So now with this information, the
  

 3   Dairy Institute is proposing that the Department look at both
  

 4   of these studies, they are fairly close, and they determine
  

 5   what is the appropriate excess shrinkage number to use in
  

 6   Section 1051.43 to treat ESL plants.
  

 7      Q.  Do you have anything else to add at this time?
  

 8      A.  No, I do not.
  

 9      Q.  Okay.  Then the witness is available for
  

10   cross-examination.
  

11       JUDGE CLIFTON:  Who will begin?
  

12       MR. BESHORE:  By default.
  

13       JUDGE CLIFTON:  By default, Mr. Beshore.
  

14                        CROSS-EXAMINATION
  

15   BY MR. BESHORE:
  

16      Q.  Good morning, Mr. Zolin.
  

17      A.  Good morning.
  

18      Q.  Marvin Beshore.
  

19           Okay.  I'm trying to get my head around what's going on
  

20   here.
  

21       JUDGE CLIFTON:  I am glad to hear you say that.
  

22   BY MR. BESHORE:
  

23      Q.  The Dairy Institute of California wants to, wants to
  

24   change the uniform, change the, change what is a Part 1000
  

25   provision, applies to all plants and all Federal Orders with
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 1   respect to allocation and classification of producer milk, in
  

 2   particular with respect to shrinkage, right?
  

 3      A.  Shrinkage as it applies to an ESL facility I would add
  

 4   as a caveat to your statement.
  

 5      Q.  Okay.  But it is an ESL facility that is a 7(b) plant
  

 6   only?
  

 7      A.  Correct.
  

 8      Q.  Correct?  So 7(b) plants have to have what, 15 percent
  

 9   Class I?
  

10      A.  Correct, I believe that's correct.
  

11      Q.  So they can have 85 percent of their products going
  

12   into other than Class I, Class II products, correct?
  

13      A.  That is true.  There are some plants that have a
  

14   mixture of ESL and HST.
  

15      Q.  HTST?
  

16      A.  The conventional fluid milk.
  

17      Q.  So isn't it the case that if you got a freestanding
  

18   Class II plant, nonpool, let's say for this purpose, the milk
  

19   that goes into that plant goes in on a use to produce basis,
  

20   does it not?
  

21      A.  Who is supplying that milk, is it direct farmers or is
  

22   it a cooperative?  I have to know --
  

23      Q.  Nonpool plant.
  

24      A.  But who is supplying the milk to that plant?
  

25      Q.  Take your pick.
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 1      A.  Okay.  If it is a producer and they are nonpool, then
  

 2   there's no reporting to that, so that's why I'm confused with
  

 3   your question.
  

 4      Q.  Well, my question is, when products are made, when
  

 5   Class II products are made in a plant that's on a use to
  

 6   produce basis, there's no shrinkage, right?
  

 7      A.  I'm not sure I'm following the question that you are
  

 8   asking.  You know, when you say to a use to produce basis, the
  

 9   milk to that plant doesn't carry a shrinkage calculation, but
  

10   if it's a handler that's moving that milk to the plant, that's
  

11   part of their total utilization and would be part of the
  

12   shrinkage calculation.
  

13      Q.  The volume that goes into the plant is part of their
  

14   total utilization, correct?
  

15      A.  Yes.
  

16      Q.  Okay.  But it goes in there on a gross basis, right?
  

17   Whatever they deliver to that plant is -- and it is all
  

18   considered at whatever the utilization of that plant is, right?
  

19      A.  Correct.
  

20      Q.  And there's no, you know, I mean, if somebody delivers
  

21   a million pounds to a freestanding, let's say a freestanding
  

22   plant that does creamers, okay?  Those kinds of Class II
  

23   products, which are a lot them are aseptically processed,
  

24   correct?
  

25      A.  Correct.
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 1      Q.  Okay.  It is a nonpool plant.  So the volume that goes
  

 2   in there is, a hundred percent of it is classified as Class II
  

 3   on the selling handler's report?
  

 4      A.  I agree.
  

 5      Q.  And there's no calculation for shrinkage or anything
  

 6   else.
  

 7      A.  At the nonpool plant?
  

 8      Q.  No, on the selling handler's report, that volume,
  

 9   right?
  

10      A.  Again, I will go back to the comment that that volume
  

11   is considered utilization on the reporting handler's report,
  

12   and is part of the overall shrinkage calculation for that
  

13   handler.
  

14      Q.  That I understand.  But the volume that goes into that
  

15   plant, that volume is a hundred percent at the utilization of
  

16   the plant, say Class II?
  

17      A.  Yes.
  

18      Q.  So would you, would, if that plant now is a 7(b) plant
  

19   under this proposal, would it be subject to 5 percent, up to 5
  

20   percent shrinkage on its total production?
  

21      A.  If it is a hundred percent, let's go back to the ESL.
  

22      Q.  Let's assume it is a hundred percent ESL.
  

23      A.  And again, I'm struggling with, well, let's go with the
  

24   scenario that you presented.  5 percent under the
  

25   Dairy Institute Proposal 1, which we have with the II and the
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 1   III, it would be 5 percent.  And that was the kind of example I
  

 2   was trying to give in my testimony that that would be the
  

 3   maximum.
  

 4      Q.  I understand it is a maximum.  Okay.
  

 5      A.  Okay.
  

 6      Q.  But I just want to make sure that I understand, the
  

 7   record is clear, how this would operate.  If that plant is a
  

 8   7(b) plant because it has 15 percent Class I products?
  

 9      A.  Well, if I can stop you for a second, because we were
  

10   talking about a nonpool plant making creamers and now you are
  

11   bringing in a 7(b) so you are confusing me on the terminology.
  

12   Because a creamer plant isn't, I don't think it would be
  

13   qualified as 7(b), I think it is fluid milk.
  

14      Q.  Well, here's what I'm trying to get at, Al.  Okay?  I'm
  

15   trying to get at the effect on the pool on the producer's milk,
  

16   right?  I'm representing the dairy farmers.  You understand
  

17   that?
  

18      A.  I do.
  

19      Q.  Okay.  So the nonpool plant, the nonpool plant creamer
  

20   plant we just talked about, okay?  A hundred percent of the
  

21   volume going into that plant is Class II in the pool, correct?
  

22      A.  Correct.
  

23      Q.  Okay.  That plant could be making a hundred percent
  

24   ESL, correct?
  

25      A.  Yes, it can.
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 1      Q.  And it can have whatever spillage it wants, but a
  

 2   hundred percent of that volume is going to be Class II under
  

 3   the pool, correct?
  

 4      A.  Correct.
  

 5      Q.  Now, if that plant happens to be a 7(b) regulated pool
  

 6   plant, and instead of having a hundred percent Class II, it has
  

 7   15 percent Class I, and the other 85 percent are the creamers,
  

 8   Class II products.  Okay?
  

 9      A.  I'm with you.
  

10      Q.  Now, under your proposal, I just want to make sure this
  

11   is clear, under your proposal, if the plant experienced 5
  

12   percent shrinkage on a hundred percent of its products, all of
  

13   that would be subject to pricing to the dairy farmers in the
  

14   pool at the lowest class utilization?
  

15      A.  Correct.
  

16      Q.  Is there, other than under this proposal, are there
  

17   shrinkage -- if you have, let's say you have a, if you have a
  

18   -- a primarily Class II, if you have a plant that's got just
  

19   less than 15 percent Class I, but it's an aseptic ESL plant,
  

20   most of the products are Class II, creamers, etcetera, but it's
  

21   got a little bit of Class I, let's assume it is a pool plant
  

22   for these purposes.  How would -- how would your proposal apply
  

23   to that plant it is not a 7(b) plant?
  

24      A.  Mr. Beshore, I'm going to have to write down those
  

25   assumptions because I kind of lost the first one.
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 1      Q.  Well, just take, I'm just moving on the last -- the
  

 2   last question was you had a 7(b) plant, 15 percent Class I,
  

 3   85 percent Class II.  Okay.  Same plant, but they don't have 15
  

 4   percent Class I, they got 12 percent Class I, hypothetically.
  

 5   88 percent Class II.  Okay.  So it doesn't qualify as a 7(b)
  

 6   plant, okay?  But it's a pool plant, let's assume.  Okay?
  

 7      A.  Can you tell me what type of pool plant it would be?
  

 8      Q.  Could be part of a distributing plant unit perhaps, or
  

 9   supply plant, I don't know.
  

10      A.  Fine.
  

11      Q.  Pool plant somehow.  How would your proposal work for
  

12   that plant?
  

13      A.  Well, we added the section that, that refers to only
  

14   plants that qualify under 7(b), so the traditional shrinkage
  

15   calculation would be applied to that facility, because it falls
  

16   below that 15 percent to be qualified for 7(b).
  

17      Q.  Okay.  So if a facility like that does the, do all the
  

18   the shrinkage allowances apply to its entire production?
  

19      A.  I think of the shrinkage allowance applying to the
  

20   total receipts versus total, that you get to that total
  

21   shrinkage number first, and then you apply these allowances.
  

22   So I think I'm saying yes to your question, but I'm defining it
  

23   just a little bit differently.
  

24      Q.  Okay.  So what goes into the calculation of the total
  

25   shrinkage number?
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 1      A.  Total receipts minus total utilization, roughly.  Then
  

 2   you walk through these steps to determine what those receipts
  

 3   are to get to what, you know, the 2 percent applies to milk
  

 4   that's been received by producer weights and tests, and you
  

 5   just kind of go through that process to get to what's the
  

 6   maximum allowable lowest class shrinkage.
  

 7      Q.  Okay.  So the total shrinkage is based off of total
  

 8   receipts versus total utilization, irrespective of the class of
  

 9   utilization?
  

10      A.  Correct, that's my understanding.
  

11      Q.  Okay.
  

12      A.  And sometimes you should just be quiet.  But Marv, when
  

13   you were going to the minus, the somewhat less than 15, because
  

14   we had quite a few discussions in our task force.  We stopped
  

15   with 7(b) mainly because we felt that if we start getting to be
  

16   a too small of a utilization, it might be burdensome to make
  

17   the reporting.  But if you are in that 7(b) category, it is
  

18   certainly worth your while to go through the reporting to give
  

19   the information to the Market Administrators what products were
  

20   ESL and what products were not.
  

21      Q.  You mean it is worth your while because you are going
  

22   to get, the potential benefit is difference between Class I and
  

23   the lowest class?
  

24      A.  And exactly right.  It is a mathematical calculation,
  

25   and if you raise that minimum, the maximum number to a higher
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 1   level, it's going to change the overall classification of milk
  

 2   in that handler's plant.
  

 3      Q.  Okay.  I don't have any other questions at this time
  

 4   for Mr. Zolin.  Thank you.
  

 5       JUDGE CLIFTON:  Thank you, Mr. Beshore.  Who will go next
  

 6   with questions for Mr. Zolin?
  

 7                        CROSS-EXAMINATION
  

 8   BY MR. RICHMOND:
  

 9      Q.  Bill Richmond, USDA.  Thank you, Mr. Zolin, for your
  

10   testimony.  We're going to bounce around a little bit.
  

11      A.  That's fine.
  

12      Q.  I think we're going to start with kind of following up
  

13   on some of Mr. Beshore's questions about the potential impacts
  

14   to dairy farmers that could result from adoption of your
  

15   proposal.
  

16           So you understand that by increasing the applicable
  

17   shrinkage percentage that the plant affected in question, they
  

18   have a reduced obligation to the Producer Settlement Fund or
  

19   the Federal Order in which they could be regulated?
  

20      A.  I agree with that statement, yes.
  

21      Q.  And you understand that by having a reduced
  

22   contribution to the Producer Settlement Fund, it would impact
  

23   producers by, in fact, lowering the regulated uniform price
  

24   that, that a pool producer would receive?
  

25      A.  I agree that that's how the calculation would work,
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 1   yes.
  

 2      Q.  Could you maybe expand for the record as to why the
  

 3   dairy farmers should face a reduce uniform price as a,
  

 4   resulting from a, you know, the differences in process of
  

 5   manufacturing resulting from ESL, in case that would occur?
  

 6      A.  And not to take away any of the testimony from the
  

 7   experts that are going to come back in.  A layman's view of
  

 8   this is that there is a certain attainable capability that an
  

 9   ESL producer can attain for shrinkage, and the current limits
  

10   that are in the Order are too low for that type of processing.
  

11   They can't, they can't fall below 2 percent, so they are being
  

12   charged excess shrink because of the product they make does, is
  

13   just not capable of being that low.  And I think the expert
  

14   witnesses are going to come and testify to that.  That was my
  

15   opinion by talking to my clients about why their shrinkages
  

16   were so high, they have told me that they just can't get it any
  

17   lower than the levels that they were at.
  

18      Q.  Okay.  We have several questions regarding the ESL or
  

19   aseptic facilities that are located here in California.  Would
  

20   it be best to go down the line of questioning regarding those
  

21   with you or to wait for additional witnesses?
  

22      A.  I am not aware, none of the plants that are UHD aseptic
  

23   are my clients, so I have no knowledge about their operations.
  

24   I have knowledge about my clients' plants, but they are not
  

25   located here in California.
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 1      Q.  Okay.  One thing that we have had a little bit of
  

 2   trouble throughout the testimony this morning, is not
  

 3   distinguishing between ESL or ultra-pasteurized and UHD or
  

 4   aseptic.  So as we kind of continue throughout the morning, I
  

 5   think we would really appreciate some explanation as to the
  

 6   differences in those practices, which I understand we're going
  

 7   to receive from Mr. Meek.
  

 8          And also, if we could somehow understand better exactly
  

 9   the process that occur in the plants that we're discussing.
  

10   Are they ESL or are they UHD?  And if there are differences, if
  

11   there are HTST lines in those plants, what are the percentages,
  

12   and -- we would appreciate a little more detail.
  

13      A.  And part of the reason there's three or four of us
  

14   coming up, is our last witness is actually from HP Hood that
  

15   happens to understand those plants, and I was just trying to
  

16   set the stage of how we got to the 3 percent and move our way
  

17   down the road.  So in going in our preferred order, we would
  

18   have, at the end, I think we'll answer all your questions.
  

19                       CROSS-EXAMINATION
  

20   BY MR. SCHAEFER:
  

21      Q.  Thank you.  Henry Schaefer with USDA.
  

22          Hello, Mr. Zolin.
  

23      A.  Hello.
  

24      Q.  A couple of questions here, and maybe I missed
  

25   something.  In your statement under the category you have here
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 1   of Purpose, you indicate that allowed shrinkage to the lowest
  

 2   class to be 5 percent for an ESL producing plant that receives
  

 3   all of its milk directly from dairy farms on farm weights and
  

 4   tests, as well as processes a hundred percent of those receipts
  

 5   into ESL-type product.
  

 6          Doesn't that conflict really with the 7(b) plant who
  

 7   may be getting milk from many sources rather than just farm
  

 8   milk, and a hundred percent ESL products?  So do you want that
  

 9   that strictness of a hundred, of all the milk coming from dairy
  

10   farmers and a hundred percent in the ESL?  Or are you looking
  

11   at applying this to 7(b) handlers?
  

12      A.  Okay.  And if I can -- I'll try to answer that
  

13   question, and if I miss a piece, come back to me.
  

14            What I was doing in the purpose was trying to show how
  

15   to get to that, how the math would work for a 7(b) plant.  And
  

16   I used the producer milk, because that allowed 2 percent.  And
  

17   our calculation for the additional percentage is based on its
  

18   percentage of ESL in the plant, and then we started with 3
  

19   percent.  So when I said it is a hundred percent ESL, you take
  

20   a hundred percent times that three, get a percentage which is 3
  

21   percent, add it to the two, and that would be the maximum
  

22   allowable shrinkage to go into the lowest class for that
  

23   facility.
  

24           If they were 50 percent ESL and they received all of
  

25   their milk from producers, then the math would be 50 percent
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 1   times .03, which is one and a half percent, added to the 2,
  

 2   which is the shrinkage calculation for receipts into a, from
  

 3   producer weights and tests for producer milk, the math would
  

 4   then add up to a maximum 3.5.  So that, I was just trying to
  

 5   show how the math works.
  

 6      Q.  Okay.  So that statement really has nothing to do with
  

 7   the qualifications of what plant this would apply to?
  

 8      A.  It is an example of how the mathematics will work for a
  

 9   7(b) plant, based on its ESL percentage.
  

10      Q.  Okay.  And then I, again, I must have misunderstood
  

11   then, because when you were talking with Mr. Beshore, I came to
  

12   the conclusion that the 5 percent in the case that you are
  

13   proposing, or at least that was what was in the proposal in
  

14   this proposal, that that would be applied to all of the milk
  

15   that was received at that plant, depending on, they add-on 3,
  

16   let me put it that way, rather than 5, but they add on 3 would
  

17   apply to all of the milk that a shrinkage, that that shrinkage
  

18   computation would apply to in a plant, not just ESL milk.
  

19      A.  Henry, you are exactly right.  So if you -- you are
  

20   right that it would go through each one of those
  

21   calculations -- ask the question again.
  

22      Q.  Okay.  So I think what I'm getting at is, you just
  

23   explained that the California, the producer milk and the
  

24   hundred percent ESL receipts is a basis for calculating what
  

25   part of the milk at the 7(b) plant would be covered by the
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 1   add-on that you are proposing.
  

 2          In listening to your discussion with Mr. Beshore, my
  

 3   conclusion from that discussion was, that that add-on would
  

 4   apply to all the milk at the 7(b) plant, not just specifically
  

 5   to the milk going into ESL products.
  

 6      A.  I agree with that statement.  As I'm listening to how
  

 7   you phrase it, yes.
  

 8      Q.  Okay.  So now the final, the real question then is,
  

 9   does it apply to, does the add-on apply to all the milk in a
  

10   7(b) plant or only to the ESL milk in a 7(b) plant?
  

11      A.  Our intent is for it to apply only to the ESL product
  

12   in a 7(b) plant.
  

13      Q.  Okay.  I think you mentioned in our discussion here,
  

14   that there are plants that the 7(b) qualification is not the
  

15   same.  Order 30 is a 15 percent, some orders have a 25 percent,
  

16   I think some orders actually have 50 percent ESL in the plant
  

17   to qualify them as a 7(b) plant.  Do you see any problems with
  

18   that difference and the allowable shrinkage being a competitive
  

19   advantage or disadvantage to plants that have different
  

20   percentage qualifications for the 7(b) versus plants that would
  

21   not have that much?
  

22      A.  I do not see that as a competitive advantage.
  

23      Q.  Thank you.  I think we're done, thank you.
  

24       JUDGE CLIFTON:  Who else has questions for Mr. Zolin?
  

25   Mr. Beshore?  If you need a little more time, take it.

3906



TRANSCRIPT OF PROCEEDINGS - XX

 1       MR. BESHORE:  I do.
  

 2       JUDGE CLIFTON:  Yes, another five minute stretch break.
  

 3   Don't go too far.
  

 4       (Whereupon, a break was taken.)
  

 5       JUDGE CLIFTON:  We're back on record at 10:52.
  

 6           Mr. Beshore?
  

 7       MR. BESHORE:  Thank you for the time, your Honor.
  

 8   Marvin Beshore.  Just a couple of further questions, Al.
  

 9                        CROSS-EXAMINATION
  

10   BY MR. BESHORE:
  

11      Q.  Is this regulation intended to factor into the
  

12   calculations, pool obligations for partially regulated
  

13   distributing plants at all?
  

14      A.  It would only qualify for 7(b) plants is our intent.
  

15      Q.  Only pool plants?
  

16      A.  Pool plants that qualify under 7(b).
  

17      Q.  And not somehow roll into the calculations for pool
  

18   accountability for partially regulated plants?
  

19      A.  And I didn't testify on those provisions for partially
  

20   regulated's, but as you go through those, those calculations
  

21   for partially regulated's, they follow the pool obligation, so
  

22   I guess by proxy if they are an ESL plant, they would fall into
  

23   that calculation as well is the way I would understand the way
  

24   it works.
  

25      Q.  Okay.  So they would then?
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 1      A.  I'm saying they would.
  

 2      Q.  As I read the language from the hearing notes,
  

 3   Exhibit 1, the additional shrinkages would apply to
  

 4   aseptically, or aseptically processed or ultra-pasteurized
  

 5   fluid milk and cream products, both -- is it just fluid milk
  

 6   and cream -- fluid milk products and fluid cream products is
  

 7   that the --
  

 8      A.  Yes.
  

 9      Q.  No other Class II products, just fluid cream products?
  

10      A.  Correct.
  

11      Q.  And why is the equation or the fraction aseptically
  

12   processed over total processed, rather than aseptically
  

13   processed over total receipts?
  

14      A.  Well, we were --
  

15      Q.  Total production?
  

16      A.  The math is to get that percentage, to change that 3
  

17   percent based on the percentage of its processing side, in
  

18   order to account for just the products that go into the ESL
  

19   type production.
  

20      Q.  Okay.  Now, one other question.  The Herbein study
  

21   involved many, I think the majority of plants that are not 7(b)
  

22   plants.  Are you aware of that?
  

23      A.  I am not aware of the plants that he used until I heard
  

24   him talk today, so I do not know what the status of those
  

25   plants are.

3908



TRANSCRIPT OF PROCEEDINGS - XX

 1      Q.  But if they are not 7(b) plants they are not really
  

 2   comparable to what you are proposing here, are they?
  

 3      A.  Again, I don't know what plants, what the status of
  

 4   those plants are.
  

 5      Q.  Okay.  But assuming, assume with me that they are not?
  

 6   7(b) plants, it's a different ball of wax, isn't it?
  

 7      A.  From the standpoint of, if they are conventional plants
  

 8   with just a small amount of UHT or ESL plants I would agree
  

 9   with you.  But I believe, and Carl's the one who testified,
  

10   that he felt that they, or said that there was a number of them
  

11   that would be under 7(b).
  

12      Q.  But -- okay.  So some might be.  But I, certainly a
  

13   number, and I haven't counted or tried to count them and go
  

14   look at pool lists or whatever, but I think quite a number of
  

15   them are not pool plants at all.  And if they are not pool
  

16   plants at all, wouldn't the whole reporting and accounting
  

17   accountability is a whole different thing, isn't it?
  

18      A.  If they are not pool plants, they are not following
  

19   the, they are not audited and they are not part of the Market
  

20   Administrator, but I would say back to the 7(b) we do have the
  

21   data from Exhibit 9, Table 18 that specifically talks about
  

22   7(b) plants.
  

23      Q.  Right, but I'm talking about the Herbein data.
  

24      A.  Uh-huh.
  

25      Q.  Which is another data set?
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 1      A.  It is another data set.  And as we went through my
  

 2   testimony, when you factor in different shrinkage and net
  

 3   allowable shrinkage levels, the numbers seem to get close
  

 4   together.
  

 5      Q.  Okay.  Thank you.
  

 6       JUDGE CLIFTON:  Who else has questions for Mr. Zolin?
  

 7   Mr. Zolin, before redirect, do you have anything you would like
  

 8   to add to what you have explained to far?
  

 9       MR. ZOLIN:  I do not.
  

10       JUDGE CLIFTON:  All right.  Any redirect, Mr. English?
  

11                      REDIRECT EXAMINATION
  

12   BY MR. ENGLISH:
  

13      Q.  Briefly.  So when, in your experience these many years
  

14   that you have worked in the Federal Orders, is it fair to say
  

15   that these 7(b) operations and their growth and expansion is a
  

16   relatively new phenomenon in the dairy industry?
  

17      A.  I would say that it is certainly, the answer would be
  

18   yes.  I'm not exactly sure when they started, but they are new
  

19   and they are growing.
  

20      Q.  And so when when 7(b) was first created, perhaps people
  

21   didn't figure or understand the technologies that we might hear
  

22   back in a few minutes, and so we ended up with regulations that
  

23   acknowledge shrinkage in traditional plants, correct?
  

24      A.  Correct.  Yes.
  

25      Q.  And that is already recognized by USDA, correct?
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 1      A.  Correct.
  

 2      Q.  Okay.  And what is your understanding of the purpose of
  

 3   understanding shrinkage in traditional plants, HTST?
  

 4      A.  The shrinkage allowance, in my opinion, was put in
  

 5   because the Secretary recognized that plants will have
  

 6   operational inefficiencies and milk will be lost.  And it was
  

 7   more of a sharing process between producers and handlers on
  

 8   what those levels of sharing should be.  The two percent, the
  

 9   one and a half, and the half percent.  What we're suggesting
  

10   here is that with ESL technology, it is something different
  

11   than what the Secretary originally considered, and we're
  

12   suggesting the change to those numbers using the same
  

13   methodology and using the same rationale that the shrinkage
  

14   allowances were put in to begin with.
  

15      Q.  And it's not the case that if a new shrinkage number is
  

16   adopted, the dairy farmers will get nothing for the milk,
  

17   correct?
  

18      A.  No, it will be the lowest, it is what goes into the
  

19   lowest minimum class, so Class IV, Class III, whatever it would
  

20   be for that month.
  

21      Q.  And you understand shrinkage as being an up-to number?
  

22   In other words, you don't just automatically get it, you have
  

23   to show what your shrinkage is, correct?
  

24      A.  Correct, right.
  

25      Q.  So you don't just get that to be lower, if your

3911



TRANSCRIPT OF PROCEEDINGS - XX

 1   shrinkage, if you do very well, you don't get that shrinkage,
  

 2   correct?
  

 3      A.  Correct.  It is a calculation of receipts minus
  

 4   utilization, yes.
  

 5      Q.  And given your work with plants, if plants still have
  

 6   to pay the lowest class utilization for milk that is lost, is
  

 7   there still a financial incentive for them to get better and
  

 8   figure out how to actually not lose that product?
  

 9      A.  Right.  All plants that I have ever worked with are
  

10   trying to minimize the overall shrinkage in their operation.
  

11      Q.  So the existence of a shrinkage provision doesn't sort
  

12   of just give handlers a free ride and we can just shirk it,
  

13   correct?
  

14      A.  I agree.
  

15      Q.  Okay.  And just to sort of try to nail the door shut a
  

16   little bit.
  

17           Looking at 47226, which is Federal Register page,
  

18   Exhibit 1, and the third column, what was submitted was this
  

19   idea of 3 percent as the maximum increase, correct?
  

20      A.  Correct.
  

21      Q.  Okay.  And if the testimony in evidence as it now
  

22   appears to be, supports a number of that is the less than 3
  

23   percent, we are certainly going to be supporting that, correct?
  

24      A.  Correct.
  

25      Q.  Okay.  And looking above that and answering the
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 1   question that I think Mr. Schaefer really honed in on, and
  

 2   we're appreciative of, the idea is you still have to take a
  

 3   pro-ration, you are already at the very beginning calculating a
  

 4   percentage of ultra-pasteurized or aseptically processed milk
  

 5   as a percentage of all the fluid products, correct?
  

 6      A.  Correct.
  

 7      Q.  So it is not going to be on a hundred percent of the
  

 8   milk, correct?
  

 9      A.  It would be a pro-ration.  And that was the point when
  

10   Henry and I were having that dialogue, that mathematic wasn't
  

11   clicking in my head right away.
  

12      Q.  That's all I have.
  

13       JUDGE CLIFTON:  Does anyone else have any additional
  

14   questions for Mr. Zolin?  Yes, Mr. Vandenheuvel?
  

15                        CROSS-EXAMINATION
  

16   BY MR. VANDENHEUVEL:
  

17      Q.  Good morning, Mr. Zolin.
  

18          Rob Vandenheuvel with Milk Producers Council.
  

19      A.  Good morning.
  

20      Q.  Forgive my ignorance, I'm learning about the shrinkage
  

21   overage issues here as we go, not an issue I have dealt with
  

22   very much.  But I did have a question for some clarity.  Does
  

23   ESL milk sell at a, typically at a premium price to traditional
  

24   HTST milk sold on the shelves?
  

25      A.  I do not know what the selling prices are for ESL milk
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 1   or conventional milk in the marketplace, so I can't answer that
  

 2   question.
  

 3      Q.  So a manufacturer, though, would gain, not knowing what
  

 4   the price premium could or could not be, another benefit they
  

 5   could have would be a longer shelf life, therefore, opening up
  

 6   some additional markets for their products?
  

 7      A.  Certainly ESL facilities, the whole concept of ESL is
  

 8   to extend the shelf life.  So yes, they do have that, and it
  

 9   also gives them the ability to transport maybe, milk further
  

10   and other things unconventional.
  

11      Q.  So it makes it generally a more marketable product
  

12   because of the longer time?
  

13      A.  I would agree with that.
  

14      Q.  Okay.  And so what this is, as I'm listening here and
  

15   reading through the testimony, what this is essentially asking
  

16   for is for producers, through some sort of a pool adjustment,
  

17   to help co-fund some of the, some of the operational costs of
  

18   making ESL milk instead of High Temperature Short Time milk,
  

19   correct?
  

20      A.  Already there's a sharing of that in the HTST because
  

21   of the percentages that are in there now.  What we're asking
  

22   for is to change the modify for ESL type facilities because
  

23   they have a higher rate of loss than the conventional type
  

24   plants.
  

25      Q.  Okay.  But the manufacturer could make HTST milk and
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 1   there's allowable, or there's an allowance for shrinkage in
  

 2   that.  If they choose to make a product that will give the,
  

 3   gain them some market advantages perhaps through price, but
  

 4   definitely through additional opportunities to market that
  

 5   product because of the longer shelf life, what is being
  

 6   proposed here is that producers go above what we're already
  

 7   being asked to share in the cost on HTST milk, and to share
  

 8   additional, to cover the costs of, the additional market costs,
  

 9   of operational costs, I'm sorry, of the ESL milk, so it is an
  

10   addition to what we have been doing?
  

11      A.  The proposal as written is an adjustment that increases
  

12   the allowance for ESL plants.
  

13      Q.  Okay.  Thank you very much for the clarification.
  

14       JUDGE CLIFTON:  Are there any other questions for
  

15   Mr. Zolin?  There are none.  Thank you, Mr. Zolin, you may step
  

16   down.  Mr. English, you may call your next witness.
  

17       MR. ENGLISH:  Chip English.  I call Chuck Meek.  Your
  

18   Honor, USDA is asking, I'm pretty confident Exhibit 85 was
  

19   entered, but thank you, Mr. Richmond, for asking.
  

20       JUDGE CLIFTON:  Yes, it was admitted.
  

21       MR. ENGLISH:  So your Honor, what is being passed out is a
  

22   document that is a nine-page statement, plus two pages as part
  

23   of it, that are going to be a little different from our normal
  

24   exhibits.  They are schematics.  But I'm going to have the
  

25   entire document marked as one exhibit, if possible, your Honor.
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 1       JUDGE CLIFTON:  Yes.  And Ms. Elliott, I show this as
  

 2   Exhibit 86; is that correct?
  

 3       MS. ELLIOTT:  That's correct.
  

 4       JUDGE CLIFTON:  Thank you.  We will mark this as
  

 5   Exhibit 86.
  

 6            (Thereafter, Exhibit 86 was marked
  

 7            for identification.)
  

 8       JUDGE CLIFTON:  Please raise your hand if you need copies
  

 9   of Exhibit 86.  Let's make, why don't we make 10.
  

10       MR. ENGLISH:  Okay.  All right, your Honor.
  

11       JUDGE CLIFTON:  I will swear you in.  Would you raise your
  

12   right hand, please.
  

13           Do you solemnly swear or affirm under penalty of
  

14   perjury that the evidence you will present will be the truth?
  

15       MR. MEEK:  I do.
  

16       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

17   name.
  

18       MR. MEEK:  My name is Chuck Meek, C-H-U-C-K, M-E-E-K.
  

19       JUDGE CLIFTON:  We're ready to go.  Any additional copies
  

20   can be placed on the table for those who have not yet arrived
  

21   and will want one.
  

22           All right.  Mr. English, you may proceed.
  

23                       DIRECT EXAMINATION
  

24   BY MR. ENGLISH:
  

25      Q.  And, your Honor, what I'm going to do is ask Mr. Meek
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 1   to read the first paragraph and then because Mr. Meek is a
  

 2   little shy and hasn't told us about himself, I'm going to
  

 3   interrupt him, and as we have with other witnesses, ask him
  

 4   about himself and some of the questions about issues I think
  

 5   are a little less familiar than this record.  Okay.
  

 6          And I note Mr. Meek was clever enough, since he didn't
  

 7   know what time he testified, to leave a blank for a good
  

 8   whatever.  So go ahead and fill in the blank, Mr. Meek.
  

 9      A.  Good morning.  My name is Chuck Meek.  I have been
  

10   asked to provide some technical detail about the two processing
  

11   systems mentioned by Mr. Herbein in his discussion of product
  

12   losses in ESL high temperature systems and HTST pasteurization
  

13   systems.  I have an Engineering Degree from Penn State
  

14   University and I retired in 2014, after spending 36 years in
  

15   the food process equipment industry.  During those 36 years, I
  

16   worked for two companies, Cherry-Burrell (now called SPX) and
  

17   Tetra Pak, doing design and application engineering of
  

18   processing systems for fluid food products.  These included
  

19   some design of HTST pasteurization systems, but mostly
  

20   concentrated in the design of high temperature ESL and aseptic
  

21   processing systems.  Over the last 17 years, I have taught
  

22   numerous programs for FDA Advanced Milk Processing courses on
  

23   the regulatory aspects of ESL processing systems, and I have
  

24   been on the NCIMS Aseptic Program Committee for eight years.
  

25      Q.  So -- thank you.  After your, so you studied
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 1   engineering and got an Engineering Degree at Penn State,
  

 2   correct?
  

 3      A.  Yes, sir.
  

 4      Q.  And since that time, your work, both now and after
  

 5   Tetra Pak and Cherry-Burrell, who is specifically looking at
  

 6   the engineering of these kinds of facilities that you are going
  

 7   to discuss today, correct?
  

 8      A.  During those 36 years with those two companies, that's
  

 9   correct.
  

10      Q.  Okay.  So you referenced having taught numerous
  

11   programs for FDA Advanced Milk Pricing Courses.  What exactly
  

12   do you mean by that?  What are those courses?
  

13      A.  FDA puts on courses around the country to update state
  

14   regulatory personnel in advances and changes in regulations for
  

15   milk processing.  Part of those courses are usually week-long
  

16   courses.  I have presented, I believe it is 17 times now,
  

17   approximately a three-hour presentation on how the regulatory
  

18   aspects are handled on an ultra-pasteurization system.
  

19      Q.  So when you say the regulatory aspects, would that be
  

20   how, would that be state regulations implementing what's known
  

21   as the Pasteurized Milk Ordinance?
  

22      A.  That's correct.
  

23      Q.  So sum up briefly what is the Pasteurized Milk
  

24   Ordinance?
  

25      A.  The Pasteurized Milk Ordinance is the document that's
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 1   the creation of an affiliated program between FDA and the dairy
  

 2   industry to regulate the Grade A, production of Grade A dairy
  

 3   products in the United States.  It's a cooperative program so
  

 4   that FDA and the processors and producers gather on a regular
  

 5   basis to review this document, and it becomes the guideline for
  

 6   all regulation of dairy product, Grade A dairy products in the
  

 7   United States.  It's a cohesive document that links the
  

 8   regulatory aspects in each state across the country so they can
  

 9   observe reciprocity in regulation from one state to another.
  

10      Q.  So we, in this room, much more typically deal with
  

11   regulation of dairy products on an economic sense.  You're
  

12   speaking about the world of food safety, correct?
  

13      A.  This is a public health document, that's correct.
  

14      Q.  And so the state regulatory agencies you deal with are
  

15   those who are implementing the Pasteurized Milk Ordinance for
  

16   the purpose of public health?
  

17      A.  That's correct.
  

18      Q.  And you have referenced the NCIMS Aseptic Program
  

19   Committee.  So first, the NCIMS is what, sir?
  

20      A.  The NCIMS is the National Conference of Interstate Milk
  

21   Shippers.  This is the overall organization who coordinates the
  

22   regulation of dairy products from state to state within the
  

23   United States.  They are the, again, coordinating body that
  

24   registers milk plants as being in compliance with the
  

25   Pasteurized Milk Ordinance, again, to allow reciprocity
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 1   between, in milk shipments between the states.
  

 2      Q.  And would it be fair to say that that meets every other
  

 3   year to look at updates Pasteurized Milk Ordinance?
  

 4      A.  Yes, there is a meeting every two years to review the
  

 5   Pasteurized Milk Ordinance.  It is, there are proposals made at
  

 6   this conference, they are reviewed, discussed heavily, and any
  

 7   changes that are approved by the representatives of all 50
  

 8   states become a new part of this ordinance.
  

 9      Q.  And what is the Aseptic Program Committee?
  

10      A.  The Aseptic Program Committee was formed to coordinate
  

11   the differing responsibilities and regulations between FDA
  

12   regulations of aseptic processes, the CFR regulations versus
  

13   the regulations that had appeared in the Pasteurized Milk
  

14   Ordinance.  There were two different regulations, PMO, and the
  

15   CFR regulations, that both regulated aseptic milk products.
  

16   They didn't always agree on exactly how to do this regulation,
  

17   so there was conflicting inspection, or if it was done in the
  

18   plants, duplicate inspections.  So the Aseptic Program
  

19   Committee was formed to try and coordinate between these, and
  

20   we arrived at a solution in which we simplified the process to
  

21   the joint agreement of both NCIMS and FDA.  This committee now
  

22   oversees the ongoing efforts of that arrangement between NCIMS
  

23   and FDA.
  

24      Q.  So when you say you have been on that committee for
  

25   eight years, can I just walk up and volunteer and be on the
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 1   committee?
  

 2      A.  You can walk up and volunteer to be on it.  There is a
  

 3   somewhat maximum limit of workable number of people, but it is
  

 4   also limited in the scope that it must be an equal
  

 5   representation between state regulatory personnel and dairy
  

 6   industry people.  So whether there would be an opening on one
  

 7   side or the other to maintain equality would be an issue.
  

 8      Q.  And then if there's too many volunteers, somebody's got
  

 9   to select, right?  There's actually a selection process,
  

10   correct?
  

11      A.  Yes.
  

12      Q.  And so you have been selected by your peers and by the
  

13   state agencies as part of that conference to sit on the
  

14   committee, correct?
  

15      A.  Yes.
  

16      Q.  Your Honor, I would move that Mr. Meek --
  

17      A.  May I?
  

18      Q.  Absolutely, please.  If I have left something out?
  

19      A.  I left something out.  I also sit on the NCIMS
  

20   Technical Review Committee, which is a committee that reviews
  

21   any of the proposals that are submitted to this biannual
  

22   conference that have to do with technical aspects of the PMO.
  

23   So this committee is the first line that reviews proposals,
  

24   then recommends either forwarding them on, or rejection of them
  

25   to the main body of the NCIMS.
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 1      Q.  And again, that's a selective, and that committee isn't
  

 2   just, you have to be selected by the body to --
  

 3      A.  Yes, that's based on a recommendation from the
  

 4   committee and the Chair of the committee, yes.
  

 5      Q.  Your Honor, I move that Mr. Meek be recognized as an
  

 6   expert in engineering with respect to design and application of
  

 7   processing systems for fluid food products.
  

 8       JUDGE CLIFTON:  Okay, tell me again?
  

 9       MR. ENGLISH:  As an expert engineer in design and
  

10   application engineering of processing systems for fluid food
  

11   products.
  

12       JUDGE CLIFTON:  One more time.
  

13       MR. ENGLISH:  As an expert engineer in design and
  

14   application engineering of processing systems for fluid food
  

15   products.
  

16       JUDGE CLIFTON:  For fluid food products.  And that's, you
  

17   don't want to limit it to milk because, why?
  

18       MR. ENGLISH:  Well, actually I'm reading from the middle of
  

19   his statement in that paragraph on Exhibit 86, so I didn't want
  

20   to limit it to milk.
  

21           He, himself, said he did design and application
  

22   engineering of processing systems for fluid food products.  I
  

23   would imagine that is partly because there is more than just
  

24   milk run through dairy plants.
  

25       MR. MEEK:  That's correct.
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 1       JUDGE CLIFTON:  And you don't want to use dairy products,
  

 2   you want to use food products.
  

 3       MR. ENGLISH:  I want to use food products.
  

 4       JUDGE CLIFTON:  Okay.  All right.
  

 5       MR. ENGLISH:  I guess I could add with particular --
  

 6       JUDGE CLIFTON:  No, don't add, please.
  

 7       MR. ENGLISH:  You kept asking, I just thought I better do
  

 8   something more.
  

 9       JUDGE CLIFTON:  Is there anyone that would like to question
  

10   the witness before determining whether you have any objection
  

11   to this designation as an expert?  No one.  Is there any
  

12   objection to Mr. Meek being accepted as an expert as
  

13   Mr. English has asked?  No one.
  

14           Mr. Meek, I accept you as an expert engineer in design
  

15   and application engineering of processing systems for fluid
  

16   food products.
  

17       MR. MEEK:  Thank you.
  

18       JUDGE CLIFTON:  You're welcome.
  

19   BY MR. ENGLISH:
  

20      Q.  So I'm going to ask Mr. Meek to proceed with his
  

21   statement, and I'm not going to interrupt during the statement
  

22   to discuss Exhibits A and B.  He mentions them, but I will go
  

23   over them in greater detail after he's read his statement.  So
  

24   if you proceed now, Mr. Meek, with the remainder of your eight
  

25   and a half page statement on Exhibit 86, and then we'll discuss
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 1   further, the schematics on Exhibit A and B.
  

 2      A.  Thank you.
  

 3          The information I would like to present to this hearing
  

 4   is related to the two different types of processing systems
  

 5   utilized for HTST and ESL dairy products and how those
  

 6   differences relate to the variations in product and fat loss as
  

 7   described by Mr. Herbein.  We will see that these variations
  

 8   are related to several different aspects of these process
  

 9   systems and we will try to answer some questions about how
  

10   these differences in the process systems contribute to the
  

11   product loss variations.
  

12       JUDGE CLIFTON:  Now, does it make a difference, your
  

13   statement says "processing systems" --
  

14       MR. MEEK:  I apologize.
  

15       JUDGE CLIFTON:  -- and you said process would that --
  

16       MR. MEEK:  Processing is correct.
  

17       JUDGE CLIFTON:  Processing is correct?
  

18       MR. MEEK:  -- how these differences in the processing
  

19   systems contribute to the product loss variations.
  

20           -  What is the major source of product loss in HTST and
  

21           ESL systems?
  

22           -  How do differences in system design contribute to
  

23           additional product losses in the ESL systems?
  

24           -  How do the products being processed in these systems
  

25           contribute to additional product losses in ESL systems?
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 1           -  And how do factors of practicality and public health
  

 2           contribute to additional product losses in ESL systems?
  

 3           Both HTST pasteurizers and ESL processing systems
  

 4   experience product loss in similar fashions.  There are several
  

 5   different areas of the processing plant where product losses
  

 6   could occur, such as receiving stations, blending operations,
  

 7   and packaging.  However, these losses would be similar for both
  

 8   HTST and ESL dairy product production.  What I want to focus on
  

 9   are the differences in product loss in the thermal processing
  

10   systems themselves.
  

11           Product could be lost because of spillage or leakage
  

12   from a processing system, but the primary source of product
  

13   loss is when there is a changeover from water to product, or
  

14   product to water.  Whenever these dissimilar fluids (product
  

15   and water) are used to push one another through the process
  

16   system, there is invariably mixing that occurs at the boundary
  

17   between them.  This area of mixing is often called the
  

18   "interface" or "interface layer".  These changeovers occur
  

19   during initial start-up of the system when product is first
  

20   brought into the system after it has been sanitized, any time
  

21   there is a radical change of products being produced through
  

22   the system, whenever the system must be cleaned, and when the
  

23   system is finally shut down.
  

24           Whenever a changeover is taking place, the processor
  

25   must assure that none of the intermixed fluids in the interface
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 1   reaches the final point of use, be it a pasteurized storage
  

 2   tank or filling machine, and that only good product that meets
  

 3   the appropriate quality standards passes on to that final point
  

 4   of use.  This means that when pushing water from the system
  

 5   with product, the processor must wait until the interface layer
  

 6   has passed the point of use and he is certain that only good
  

 7   product is in the line at that point.  To achieve that
  

 8   certainty, the processor must necessarily allow some volume of
  

 9   good product to pass the point of use before allowing the flow
  

10   forward to the tank or filler.  All of the product mixed in the
  

11   interface layer, as well as whatever good product passes the
  

12   point of use before forward flow is initiated becomes lost
  

13   product.  In the case of the changeover where water is pushing
  

14   product from the system, for example, prior to a CIP cleaning,
  

15   the process, excuse me, the access of the product flow to the
  

16   point of use must be terminated before the interface layer has
  

17   reached that point.  Again, any good product ahead of the
  

18   interface when the point of use is closed off, as well as any
  

19   product mixed in the interface layer, is lost product.  The
  

20   volume of product lost to the interface layer will depend on
  

21   the design of the processing system and the nature of the
  

22   product.  The amount of good product lost before or after the
  

23   interface during the changeover, may very considerably
  

24   depending on the technology used in determining when the "good"
  

25   product has reached or passed the point of use.  Certain

3926



TRANSCRIPT OF PROCEEDINGS - XX

 1   electronic sensors cane make this determination fairly
  

 2   accurately, while manual timing will be much less accurate.
  

 3           Therefore, our first consideration in the comparison of
  

 4   losses between an HTST pasteurization system and an ESL
  

 5   processing system is the relative amount of product that is
  

 6   lost during each of these changeovers in each type of system.
  

 7   The type of equipment in the process system and the total
  

 8   length of piping, as well as the nature of the product, will
  

 9   all have an effect on the amount of mixing that takes place
  

10   during each changeover through the system.  Exhibit A is a
  

11   schematic depiction of a typical HTST processing system for
  

12   fluid milk.  What I would like to point out on this drawing and
  

13   the following one, is the type of equipment that is involved
  

14   with the milk flow (the lines shown in red).  The major pieces
  

15   of equipment involved in this HTST system that might contribute
  

16   to mixing the product in water are a product balance tank,
  

17   plate heat exchanger, centrifugal separator, homogenizer, and
  

18   two centrifugal pumps.  Because of the small number of
  

19   components, they can generally be placed in a fairly compact
  

20   arrangement, minimizing the interconnecting piping.
  

21           Exhibit B shows a typical processing system for ESL
  

22   products.  This figure illustrates a direct steam injection
  

23   type of system.  ESL dairy products can be, and are, produced
  

24   on other types of systems which are less complex, but the dairy
  

25   product from a direct type of system are considered to have the
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 1   product quality necessary to compete with HTST pasteurized milk
  

 2   for color and flavor.  Notice that in this system, the major
  

 3   components are somewhat similar to what was shown in the HTST
  

 4   pasteurization system, with the replacement of the centrifugal
  

 5   separator from the HTST system with a steam injector and vacuum
  

 6   flash cooling chamber in the ESL system.  This substitution is
  

 7   an important factor in the relative amount of product loss
  

 8   experienced in these two types of systems.  The centrifugal
  

 9   separator by itself does not, in itself, create significant --
  

10       JUDGE CLIFTON:  Start again with the "centrifugal
  

11   separator."
  

12       MR. MEEK:  The centrifugal separator, by its nature, does
  

13   not, in itself, create significant mixing of product and water.
  

14   However, the vacuum vessel creates a pool of product or water,
  

15   depending on the original fluid in the line before the
  

16   changeover.  Significant mixing will take place before all the
  

17   liquid in this pool is displaced by the following fluid coming
  

18   through the line.  In addition, you can see that there are
  

19   significantly more valves, pipelines, pumps, and heat
  

20   exchangers required for the complete functioning of the high
  

21   temperature ESL system.  This means that the ESL processing
  

22   system cannot be assembled in nearly as compact a fashion as
  

23   the typical HTST pasteurizer, resulting in significantly longer
  

24   interconnecting piping between the components.  This additional
  

25   piping length adds even more opportunity for mixing of the two
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 1   fluids in the ESL system.
  

 2           Besides the differences in the components and layout of
  

 3   the HTST and ESL systems contributing to additional mixing of
  

 4   product and water, the actual products being processed will
  

 5   affect the amount of product loss that occurs.  ESL processing
  

 6   systems are often required to handle a far wider range of
  

 7   products than the typical HTST pasteurizer.  ESL systems are
  

 8   often used to process specialty products containing higher
  

 9   solids and higher fat contents.  Determining where the cut off
  

10   point is around the interface layer, is more difficult with
  

11   these specialty products, so the processors must allow for a
  

12   wider margin of safety when determining the arrival or passage
  

13   of the interface layer at the point of use during a changeover
  

14   to assure that the product going forward for sale meets the
  

15   proper specifications.  While most dairy processors install
  

16   recovery systems to recover as much of the high value product
  

17   as possible, these issues of determining the transition point
  

18   between interface and good product, and when to open or close
  

19   access to the final point of use, mean that there is always
  

20   some good product that is lost.
  

21           Now that we have established the individual change
  

22   overs in ESL processing systems generally produce a higher rate
  

23   of product loss than changeovers in an HTST pasteurizer, we
  

24   also need to consider the relative frequency of these
  

25   changeovers between the two types of systems.  To do this, we
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 1   need to consider what situations would lead to changeovers
  

 2   occurring in the two different types of systems.  In both
  

 3   systems there will be changeovers on the initial start-up of
  

 4   production and shut-down of the systems.  The differences in
  

 5   frequency, however, arise from the operational reasons that
  

 6   each type of system might be required to perform changeovers
  

 7   during a production day.
  

 8           The public health controls of both types of systems
  

 9   look at temperature, flow, and pressure parameters to determine
  

10   that they are operating within the guidelines of public safety
  

11   as set forth by the Pasteurized Milk Ordinance, the PMO.
  

12   Failure to maintain the set standards of public safety require
  

13   corrective actions be taken to return the systems to a
  

14   condition in which they are again producing safe products.  A
  

15   significant corrective action taken by both these systems is
  

16   the shifting of the flow diversion valve (FDV) to a divert
  

17   position to prevent compromised product from going forward to
  

18   the point of use.  Whenever a system fault occurs that caused
  

19   the FDV to divert, the PMO requires that all product contact
  

20   surfaces between the holding tube and the FDV be brought up to
  

21   pasteurization temperature for pasteurization time to
  

22   "re-sanitize" the pasteurized portion of the system.  The
  

23   automation action to achieve this "re-sanitizing" condition is
  

24   called "sequence logic".
  

25           In the case of an HTST pasteurizer, a pressure fault
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 1   simply requires stopping a booster pump.  Only a temperature
  

 2   fault or a flow rate fault will cause the FDV to divert.  When
  

 3   this happens in the HTST system, the system will go into a
  

 4   recycle mode with product circulating back from the FDV to the
  

 5   product balance tank.  Since the processing temperature in the
  

 6   heater section of an HTST pasteurizer is only in the range of
  

 7   170 degrees Farenheit, recirculation of the product for some
  

 8   period of time would not be detrimental to the product quality.
  

 9   In most cases, however, the temperature flow problem will
  

10   correct itself quickly and the system will try to perform the
  

11   sequence logic steps to reinitiate forward flow of the FDV.  If
  

12   the HTST system experienced the low temperature fault at the
  

13   holding tube, the location of the FDV on an HTST pasteurizer
  

14   immediately following the holding tube (refer to Exhibit A),
  

15   means that the short amount of piping between the holding tube
  

16   and the FDV is returned to pasteurization temperature almost
  

17   immediately and the HTST system goes right back into forward
  

18   flow production.  If there is a flow fault, there is a time
  

19   delay of only 15 or 20 seconds once legal flow has been
  

20   reestablished.  In either case, there is no need for any
  

21   changeover between product and water.
  

22           In an ESL system, on the other hand, the PMO imposes
  

23   considerably more instrumentation requirements on the control
  

24   system.  While only the holding tube temperature or flow meter
  

25   faults were cause for a diversion action in an HTST
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 1   pasteurizer, there are five or possibly six different
  

 2   parameters on an ESL processing system whose fault will trigger
  

 3   a flow diversion.  While all manufacturers do their best to
  

 4   design their ESL systems to minimize these faults, the wide
  

 5   range of products being processed, and the increased complexity
  

 6   of ESL processing systems, does lead to more frequent processed
  

 7   faults than might be seen on HTST pasteurizers.  Once an FDV
  

 8   fault occurs, the ESL system, like the HTST pasteurizer, could
  

 9   go into recycle until the problem is resolved and then
  

10   re-sanitize through sequence logic.  However, this
  

11   recirculation is simply not practical.  As shown in Exhibit B,
  

12   the FDV in an ESL system is located at the end of the system
  

13   after the final cooler.  This is done for safety purposes so
  

14   that if there is a diversion event, product is not being
  

15   diverted to the open product balance tank at 284 degrees.  With
  

16   the FDV located at the end of the system --
  

17       JUDGE CLIFTON:  If I might interrupt.  After 284 degrees
  

18   you also have something else?
  

19       MR. MEEK:  284 degrees Farenheit.
  

20       JUDGE CLIFTON:  Thank you.
  

21       MR. MEEK:  With the FDV located at the end of the system,
  

22   that means that all the additional piping and equipment between
  

23   the holding tube and the FDV must be returned to pasteurization
  

24   temperature before resuming forward flow.  This includes the
  

25   final portions of the system that were at refrigerated
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 1   temperatures.  Re-heating all this equipment and piping takes a
  

 2   considerable length of time and would require many
  

 3   re-circulations of the product in the system.  Since the
  

 4   product in the ESL system is being heated to approximately 284
  

 5   degrees Farenheit, repeated heating to this temperature would
  

 6   cause totally unacceptable changes to the color and flavor of
  

 7   the product.
  

 8           The point of an ESL processing system is, as the name
  

 9   implies, to produce a product with Extended Shelf Life.  The
  

10   processing goal that has been the target of the U.S. dairy
  

11   processors is to thermally process the product to a condition
  

12   approaching commercial sterility.  This level of
  

13   microbiological purity is what is required to achieve the shelf
  

14   life needed to make the distribution of ESL products
  

15   successful.  To approach this condition of commercial
  

16   sterility, extreme care must be taken to assure the cleanliness
  

17   of the system and piping with in the ESL system.
  

18       JUDGE CLIFTON:  Do you want to read that line again?  To
  

19   assure what?
  

20       MR. MEEK:  To approach this condition of commercial
  

21   sterility, extreme care must be taken to assure the cleanliness
  

22   of the equipment and piping within the ESL system.  Therefore,
  

23   it has been the practice of ESL processors to consider any FDV
  

24   fault a breach of the "sterility" of their system, requiring
  

25   the system to be cleaned and re-sterilized before production
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 1   can be resumed.  Therefore, any time there is a flow diversion
  

 2   event, the ESL system must perform a product-to-water
  

 3   changeover to prepare the system for CIP and re-sterilization.
  

 4   Obviously, the frequency of these system faults is related to
  

 5   many factors, such as products, system maintenance, operator
  

 6   training, and system design.  But the essential fact is that
  

 7   there is much more opportunity for such faults to occur in an
  

 8   ESL system compared to an HTST pasteurizer, and the severity of
  

 9   each fault in terms of potential product loss is significantly
  

10   greater in the ESL processing system.
  

11           Another factor in the frequency of product-water
  

12   changeovers, is, as was mentioned, the fact that ESL processing
  

13   systems are asked to process a wider range of high solids and
  

14   high fat products, more frequently than are HTST pasteurizers.
  

15   These specialty products have the natural tendency to create
  

16   fouling in piping and heat exchangers of the process system
  

17   more readily than standard fluid milk products.  This increased
  

18   fouling means that the ESL processing system must stop product
  

19   production more frequently than an HTST pasteurizer in order to
  

20   perform a CIP cleaning.  Also, these specialty products are
  

21   often run in smaller batches than basic fluid milk products.
  

22   When there is an incompatibility between successive products, a
  

23   water flush (or even a cleaning in the case of allergens) must
  

24   be performed to prepare the system for the next product.  Every
  

25   time the production is interrupted for cleaning or a product
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 1   change, there are additional product to water and water to
  

 2   product changeovers generating additional product losses.
  

 3           So, we have said that the majority of product losses
  

 4   occur during changeovers between water and product, that these
  

 5   changeovers occur due to a variety of factors in each type of
  

 6   processing system, and that the relative amount of product lost
  

 7   in a changeover in an ESL processing system, is larger than
  

 8   that lost in an HTST pasteurizer.  We have also indicated that
  

 9   the frequency of these product and water changeovers is higher
  

10   in the ESL systems than HTST pasteurizers due to several
  

11   factors, including increased regulatory requirements for public
  

12   safety monitoring, operational differences due to the location
  

13   of the FDV to meet safety standards, more frequent CIP cleaning
  

14   required due to processing and specialty products, and the need
  

15   for more separations between incompatible specialty products.
  

16   It seems clear that even a normally operated, well maintained
  

17   ESL processing system is going to experience a higher volume of
  

18   product loss than an HTST pasteurizer.
  

19   BY MR. ENGLISH:
  

20      Q.  Thank you, Mr. Meek.  There's a couple of places in
  

21   your statement that you use some terms that a number of people
  

22   here may understand, but, there's a record being a created, so
  

23   I want to -- because -- you used CIP.  What is CIP?
  

24      A.  CIP is clean in place.
  

25      Q.  And is that part of the Pasteurized Milk Ordinance?
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 1      A.  It is a typical process where cleaning detergent is
  

 2   circulated through a processing system without dismantling the
  

 3   piping or the process equipment.
  

 4      Q.  Because it's now in the equipment, would be a whole lot
  

 5   more time spent in terms of the --
  

 6      A.  A lot more work and effort involved so the circulation
  

 7   is done of the solutions through the system while it is in
  

 8   place.
  

 9       JUDGE CLIFTON:  Mr. Meek, when Mr. English is asking you a
  

10   question, even though you know where he's going, wait until his
  

11   voice dies down before you begin to answer.
  

12       MR. MEEK:  Yes, your Honor.
  

13   BY MR. ENGLISH:
  

14      Q.  So, Mr. Meek, you also, and I think it may be somewhat
  

15   explanatory in the context, but still, you used the phrase
  

16   fouling in piping.  What is fouling in piping?
  

17      A.  Fouling is the deposition of minerals and proteins,
  

18   generally, that precipitate out of products due to, generally
  

19   to temperature.  It is similar to the deposits you would get in
  

20   a pan where you burn, burn soup on the bottom of a pan.  The
  

21   same type of thing can occur in a pipeline or in heat
  

22   exchangers in a process system due to the heat that's being
  

23   experienced.
  

24      Q.  Now, a couple of occasions you talked about, for
  

25   instance on page 2, in the middle of the last paragraph, you
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 1   refer to a processor must wait until interface layer has passed
  

 2   the point.  When you used the word "must" in these contexts, is
  

 3   that because of the requirements of the PMO?
  

 4      A.  Yes, it is, in that the PMO stipulates that product
  

 5   shall not be adulterated with water.  And so if they do not
  

 6   wait until this interface layer is passed and mixture of
  

 7   product and water passes to the point of use, there could be a
  

 8   mixture, an adulterated product, going forward to the point of
  

 9   sale where product is adulterated with water.
  

10      Q.  And I should have said before you started, your Honor,
  

11   that as with the previous witness, we had him put his reference
  

12   notes at the end, and not have to read them in the record.  And
  

13   since they are on Schematic B, or Exhibit B schematic, we're
  

14   certainly not expecting the court reporter to be writing those
  

15   into the transcript.  But I wanted to note those end notes for
  

16   the record.
  

17          And if you turn to that page 11 for a moment, Mr. Meek,
  

18   the last, the first three end notes refer to directly to the
  

19   Pasteurized Milk Ordinance for the 2013 revision, correct?
  

20      A.  Yes, sir.
  

21      Q.  And then the fourth end note, you define high flow
  

22   generator differential pressure.  What exactly are you saying
  

23   in that end note?
  

24      A.  The reference was back in my testimony text to a number
  

25   of different possible conditions that could cause fluid
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 1   diversion actions within an ESL system, and this is simply a
  

 2   listing of those possible conditions that could cause those
  

 3   different actions.
  

 4      Q.  And I know you may not have been here late yesterday,
  

 5   but I think you may have heard some questions earlier today,
  

 6   and so I want to see what you can do with them.
  

 7           Mr. Richmond and the USDA have indicated an interest in
  

 8   learning a little bit about, perhaps the difference between,
  

 9   you have compared HTST and ESL, and I'm not sure whether your
  

10   testimony for ESL included aseptic or whether you have
  

11   additional commentary as to aseptic.  So what, because of your
  

12   engineering experience, could you help provide the record with
  

13   respect to the issue of ESL and aseptic processing systems and
  

14   how there might be differences, if any, in the loss of product
  

15   there.
  

16      A.  Okay.  An aseptic system is going to look virtually the
  

17   same as what is shown in Exhibit B here.  So the, my discussion
  

18   about the system that, the equipment that's involved, the
  

19   piping would be the same.  The regulations between an ESL
  

20   system, ultra-pasteurized system, under the PMO, and an aseptic
  

21   system regulated by 21 CFR 113, they fall under different
  

22   regulations, but the effect of those regulations is virtually
  

23   the same.  So I would see that there was, would be very little,
  

24   if any, difference in what I have said between an ESL system
  

25   and an aseptic system.
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 1      Q.  So now, I do want to get to the Exhibit A and Exhibit
  

 2   B, but I guess one question that one might anticipate is,
  

 3   looking at the bottom of page 7 and the top of page 8, you have
  

 4   the statement that the practice of ESL processors is to
  

 5   consider any FDV fault a breach of the sterility of the system,
  

 6   requiring the system to be cleaned.  Is that practice in some
  

 7   way too conservative, and if there's going to be a financial
  

 8   impact or sharing between producers and processors, what
  

 9   commentary would you have with respect to whether the
  

10   processors effectively could do better?
  

11      A.  Well, in the case, in the case of an ultra-pasteurized
  

12   system, a temperature fault is required at 280 degrees.  There
  

13   must be some separation occurring at 280 degrees Farenheit,
  

14   that is the definition of ultra-pasteurized milk.
  

15           In general in these systems, if, a temperature fault is
  

16   not temporary, it's long-term.  And so, yes, they could
  

17   theoretically go into some kind of recycle mode, but again,
  

18   because of the temperature that's involved, recycling products
  

19   is not really practical in these systems because of the rapid
  

20   damage to the product that would occur.  So anytime there's a
  

21   temperature fault that it falls below that 280 degrees, from
  

22   practical product quality issues, they are pretty much forced
  

23   to go to a separation.
  

24           Now, could they bring it back?  Yes, they could.  But
  

25   they have already done the separation, so then they would have

3939



TRANSCRIPT OF PROCEEDINGS - XX

 1   to re-separate coming back.  So whether they go into a cleaning
  

 2   and re-sterilizing or not, they have already done the
  

 3   separation and would have to re-separate back, so that's
  

 4   already there.
  

 5      Q.  So there's some real impracticalities there, is that
  

 6   what you are saying?  There are some real impracticalities if
  

 7   you try to do that?
  

 8      A.  Yes.
  

 9      Q.  So let me now turn to the schematics, which are
  

10   Exhibit A and Exhibit B.  And maybe if you just help me a
  

11   little bit, I mean, I have been in a number of plants, I have
  

12   looked at them, but this is certainly a much different way to
  

13   look at them than I have ever looked at them.  So again,
  

14   thinking of the record, where is sort of the beginning point
  

15   and the ending point?  So we can sort of walk our way through
  

16   where the milk is going, starting with Exhibit A?
  

17      A.  Okay.  On Exhibit A the beginning point is in the lower
  

18   left corner of the diagram, where the product, the red line is
  

19   coming into from the lower left into the lower corner of the
  

20   product balance tank.  That is the buffer tank where product
  

21   enters the system.  From there, the product is pumped out
  

22   through the centrifugal pump, depending on the start-up, or
  

23   whether you are in production, there are two centrifugal pumps
  

24   shown, I believe it's M2 and M6, whether you can read those
  

25   numbers or not.
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 1          Pumped through the plate heat exchanger.  From the
  

 2   plate heat exchanger it is pumped over to the centrifugal
  

 3   separator and the homogenizer.  From those devices, it comes
  

 4   back through the plate heat exchanger again to the final
  

 5   heater, the last of those rectangular blocks on the right side
  

 6   of the plate heat exchanger, the final heater that heats it to
  

 7   the pasteurization temperature.
  

 8          It leaves the plate heat exchanger in the lower right
  

 9   corner of that symbol, goes up to the, kind of the up and down
  

10   squiggly lines -- technical term there, squiggly line -- that's
  

11   the holding tube where the product is held for essentially 15
  

12   seconds at the pasteurization temperature, comes out of there
  

13   to the flow diversion valves where it is determined that
  

14   whether the product has met all the public safety criteria.  If
  

15   it has, or excuse me, if it has not, it is diverted through the
  

16   bottom of those valves back down to the product balance tank.
  

17   If the public health conditions have been met, it proceeds
  

18   forward to the left from the flow diversion valves down through
  

19   the two sections of the plate heat exchanger to be cooled down
  

20   to refrigerated temperature.  Then it leaves, it exits the
  

21   system essentially in the center left of the system, of the
  

22   drawing.
  

23      Q.  All right.  Thank you.  And now turning to Exhibit B.
  

24   And if you could, walk us through the same process.
  

25      A.  Okay.  Again, the product enters in the lower left into

3941



TRANSCRIPT OF PROCEEDINGS - XX

 1   the product balance tank.  It's pumped by a centrifugal pump up
  

 2   to the first block there of the plate heat exchanger where it
  

 3   is preheated, then into the second block there where it is
  

 4   further preheated up to approximately 175 degrees.  Then up to
  

 5   the left, and up where it's labeled steam injector, the steam
  

 6   injector injects steam directly into the product to heat it
  

 7   from the 175 to 285 degrees.  Then to the right, back to our
  

 8   technical squiggly line, holding tube where it is held.  In the
  

 9   case of an ultra-pasteurization system, it is held for two
  

10   seconds.  Then to the right, into that big vessel, the vacuum
  

11   vessel, which as it says it is under vacuum.  The hot product
  

12   enters the vacuum chamber and boils, and the water that is
  

13   introduced into the product as steam when it was heated is
  

14   boiled back off as vapor, returning the product to its original
  

15   solids level.  And it is also cooled back down to approximately
  

16   180 degrees.  It leaves down through the lower left corner of
  

17   that vacuum vessel, down through a centrifugal pump.  And it is
  

18   pumped over to the homogenizer.  From the homogenizer back to
  

19   the first block of the plate heat exchanger where it is, the
  

20   regenerator section, where it is cooled over to the double
  

21   block of the plate heat exchanger which are final coolers where
  

22   it is cooled to refrigerated temperatures through the flow
  

23   diversion valve, then up and out the upper right corner,
  

24   heading toward generally a store -- well, case pasteurized
  

25   storage tank.
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 1      Q.  And again, as with Exhibit A, when it gets to the flow
  

 2   diversion valve, that's where, again, the tests are run to make
  

 3   sure it meets all the --
  

 4      A.  That's correct.
  

 5      Q.  -- product controls?
  

 6      A.  Yes.
  

 7      Q.  And if it doesn't, I just want to be clear with the
  

 8   Exhibit A, when it didn't meet it it went back over to the
  

 9   product balance tank; is that correct?
  

10      A.  That's correct.
  

11      Q.  So where does it go if it doesn't meet it here on
  

12   Exhibit B?
  

13      A.  It would again return to the product balance tank.  In
  

14   this case, on this drawing, that line is blue from the first,
  

15   from the first of those two flow diversion valves.  There is an
  

16   additional heat exchanger section that's shown in here, it has
  

17   a safety feature.  The sanitizing or the first, we refer to it
  

18   as a sterilization process, but again, we're not really
  

19   sterilizing the system, that's done at approximately 250
  

20   degrees.  So there is, when that first sanitizing is done,
  

21   there's water at 250 degrees running through those flow
  

22   diversion valves.
  

23          If some thing would happen, an airline comes off or
  

24   something that would cause that valve to shift, that would
  

25   cause that very high temperature water to be diverted back
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 1   toward the balance tank.  There's a cooler section there just
  

 2   as a safety feature, to cool water at that point in time, is
  

 3   what that other heat exchanger section is.  So yes, it does
  

 4   divert back to the balance tank.
  

 5      Q.  Is there anything that I have missed on Exhibit A and
  

 6   Exhibit B that would be important for understanding?  Do you
  

 7   want to -- go ahead, if you would, if Mr. Richmond wants to ask
  

 8   a question now, I'm fine with that.
  

 9       MR. RICHMOND:  Bill Richmond, USDA.  I appreciate it.
  

10   Mr. Meek, since we're here, so for a UHT process, would we need
  

11   get up higher than 285 degrees or hold product for longer than
  

12   two seconds?
  

13       MR. MEEK:  The holding time would be slightly longer.
  

14       MR. RICHMOND:  Everything else would be the same?
  

15       JUDGE CLIFTON:  You were talking at the same time as each
  

16   other, would you just repeat your comment in response to his
  

17   question, please?
  

18       MR. RICHMOND:  So for a UHT product, would we need to get
  

19   the product higher than 285 degrees or perhaps hold the product
  

20   for longer than two seconds?
  

21       MR. MEEK:  The holding time for an aseptic system would be
  

22   slightly longer.
  

23       MR. RICHMOND:  Other than that, everything else would be
  

24   the same?
  

25       MR. MEEK:  That's correct.
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 1       MR. RICHMOND:  I appreciate it.  Thank you.
  

 2       MR. ENGLISH:  Thank you, Mr. Richmond.
  

 3   BY MR. ENGLISH:
  

 4      Q.  I forgot to ask, I think I'm, in essence, done now with
  

 5   Exhibit A and Exhibit B to Exhibit 86.
  

 6          I forgot to ask one question.  When you are talking
  

 7   about the higher solids or the higher butterfat, is there
  

 8   something about the ESL system that would lead to a difference
  

 9   in the loss of butterfat versus skim?
  

10      A.  I don't believe so, no.
  

11      Q.  And finally, before I move admission of Exhibit 86 and
  

12   turn you over for cross-examination, how many Federal Order
  

13   hearings have you attended?
  

14      A.  This is my first.
  

15      Q.  Okay.  And you are not intending to present evidence as
  

16   to what you should do with your information, you are
  

17   representing information about how the systems work, correct?
  

18      A.  That is correct.
  

19      Q.  I move admission of Exhibit 86, your Honor.
  

20       JUDGE CLIFTON:  Does anyone wish to question the witness
  

21   about Exhibit 86 before determining whether you have any
  

22   objection?  No one.  Is there any objection to the admission
  

23   into evidence of Exhibit 86?  There are none.  Exhibit 86 is
  

24   admitted into evidence.
  

25            (Thereafter, Exhibit Number 86 was
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 1            received into evidence.)
  

 2       MR. ENGLISH:  And I'm not sure whether court reporter is at
  

 3   a point where she needs -- she is nodding yes, your Honor.  So
  

 4   I would propose we take a break for recharge, also a comfort
  

 5   break.  Or I guess it was called yesterday, nutrient
  

 6   management.
  

 7       JUDGE CLIFTON:  And you don't prefer to break for lunch,
  

 8   you want 15 minutes?
  

 9       MR. ENGLISH:  I would prefer 15 minutes and not breaking
  

10   for lunch.
  

11       JUDGE CLIFTON:  All right.  Let us be back and ready to go
  

12   at 12:20.
  

13       (Whereupon, a break was taken.)
  

14       JUDGE CLIFTON:  We're back on record at 12:21.
  

15   Mr. English?
  

16       MR. ENGLISH:  Chip English.  I think we have admitted the
  

17   exhibit and the witness is available for cross-examination.
  

18       JUDGE CLIFTON:  All right.  I would have, Ms. Elliott, on
  

19   the record copy of Exhibit 81, just fill in the word morning on
  

20   good, good morning -- 86, I meant to say 86.  Isn't it funny
  

21   what, how your mouth is not well-trained?
  

22           Who would like to ask the first questions of Mr. Meek?
  

23                        CROSS-EXAMINATION
  

24   BY MR. BESHORE:
  

25      Q.  Marvin Beshore.  Good afternoon, Mr. Meek.  I'm the
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 1   attorney for the three dairy cooperatives which requested this
  

 2   hearing, which the proposal requested this hearing.  That's
  

 3   California Dairies, Land O'Lakes, and Dairy Farmers of America,
  

 4   so we hadn't met before, and I think you might have attended a
  

 5   little bit of the hearing.  Maybe you were here as I introduced
  

 6   myself this morning.
  

 7          But as I understand your response to Mr. English, you
  

 8   are not here to get involved in the discussion with respect to
  

 9   debate with respect to who should bear the losses involved with
  

10   the product here?
  

11      A.  That's correct.
  

12      Q.  Just to talk about the engineering side?
  

13      A.  Correct.
  

14      Q.  Okay.  So I won't get into the --
  

15      A.  Thank you.
  

16      Q.  Let me see if -- I have just a couple of questions.
  

17           Are there, these products, products that are produced
  

18   through the processes which you are familiar with have three
  

19   different labels, UHT, aseptic, and ESL, at least those three
  

20   labels have been used here.  Are there three, is there a
  

21   different set of regulations with respect to each of those
  

22   labels?
  

23      A.  What were the labels you mentioned again?
  

24      Q.  UHT, ultra high temperature; aseptically processed; and
  

25   ESF or Extended Shelf Life?
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 1      A.  Okay.  You duplicated to two.  UHT and aseptic are
  

 2   synonymous.
  

 3      Q.  Okay.  And they are subject to the same set of
  

 4   regulations?
  

 5      A.  UHT is the official labeling term for aseptic products.
  

 6      Q.  Okay.
  

 7      A.  The other category, two categories we have been talking
  

 8   about here, we have talked about ESL, which in, again, general
  

 9   official terminology would be ultra-pasteurized.
  

10      Q.  Okay.
  

11      A.  Then the other final one is HTST pasteurization.
  

12      Q.  Which is just, that's just standard homogenized milk?
  

13      A.  Pasteurized, low temperature, pasteurized milk, yes.
  

14      Q.  Okay.  Now, you have mentioned specialty products a
  

15   number of times in your discussion here.  And is it fair to say
  

16   that producing specialty products is what the use of this,
  

17   these processing systems are pretty much all about.
  

18      A.  Not necessarily.  It depends very much on the
  

19   processor.  Some processors are very highly concentrated in,
  

20   I'll say fluid milk, be it different fat contents or flavors.
  

21   Others are more interested in specialty products where they
  

22   might vary protein contents or they might add other ingredients
  

23   to the dairy product.
  

24      Q.  Okay.  So when you talk about, when you refer to
  

25   specialty products in your descriptions here, what are you
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 1   talking about?  How do you describe those?  How do you
  

 2   differentiate those, I guess?
  

 3      A.  I was essentially lumping everything together that
  

 4   wasn't a little more standard fluid milk product being -- I say
  

 5   fluid milk products being milk products of varying fat
  

 6   percentages, skim, two percent, whole milk, or, you know, basic
  

 7   flavored milks.
  

 8      Q.  Okay.  And on page 8, it may be elsewhere also, but on
  

 9   page 8 you talk about specialty products, in the middle of the
  

10   page, have a natural tendency to create fouling of piping,
  

11   etcetera.  And you also further down say, specialty products
  

12   are often run in smaller batches than basic fluid milk
  

13   products.  And that, I take it, requires changeover in the
  

14   system when they are, when you change from one product to
  

15   another?
  

16      A.  Generally, yes.
  

17      Q.  Okay.  And so smaller batches, changeover to the
  

18   system, all of those things contribute to losses?
  

19      A.  Yes.
  

20      Q.  Okay.  So more, the more products you are running, the
  

21   more specialized the products are, the more losses you tend to
  

22   have, all other things being equal?
  

23      A.  In a general statement, yes.
  

24      Q.  And specialty products generally are value-end
  

25   products.  Would you agree?
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 1      A.  Yes.
  

 2      Q.  Now, what, also on page 8 perhaps, somewhere you talk
  

 3   about FDV faults as one of the circumstances involving --
  

 4   probably page 7 -- involving losses -- maybe it is not, I don't
  

 5   know what page I'm on -- anyway, you now what you are talking
  

 6   about, I don't.
  

 7      A.  FDV faults.
  

 8      Q.  In an ordinary situation, what portion of the losses in
  

 9   a plant would be attributable to those circumstances?
  

10      A.  I really don't have that information.
  

11      Q.  Okay.  Have you ever calculated the losses involved in
  

12   any plant?
  

13      A.  No, sir.
  

14      Q.  Were you involved in your career in sales of these
  

15   systems?
  

16      A.  Yes.
  

17      Q.  Okay.  Did your sales materials and your sales efforts
  

18   involve representations to the buyers of how efficient the
  

19   products would be, and the standards would be, and that sort of
  

20   thing?
  

21      A.  We tried to emphasize that the equipment was capable of
  

22   higher efficiencies.  However, we never tried, we never made
  

23   any specific statements because of a lot of the factors that I
  

24   included in my testimony, that would affect any final numbers
  

25   that we had no control over as manufacturers of the systems
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 1   themselves.
  

 2      Q.  Okay.  So as manufacturers of the system, however, you
  

 3   had control over what they are capable of?
  

 4      A.  To a large degree, yes.
  

 5      Q.  Okay.  And did you represent, did you tell your
  

 6   perspective buyers what they are capable of, in terms of
  

 7   efficiencies?
  

 8      A.  In general terms, yes.
  

 9      Q.  Did you make any representations, or any, I don't want
  

10   to put that connotation on it.  Did you make any, did you
  

11   discuss what the systems were capable of in terms of efficient
  

12   use of product and limitation of loss?
  

13      A.  We never made, we never discussed specifics of, in the
  

14   terms of this hearing, shrinkage through our systems, no.
  

15      Q.  You didn't, you didn't -- did you use another
  

16   terminology such as --
  

17      A.  No, we never discussed specifics on the product loss.
  

18      Q.  Okay.  So you didn't talk about that at all?
  

19      A.  Only from the standpoint that we tried to design our
  

20   systems to minimize that product loss on a changeover.
  

21   However, we had no control over how many changeovers would be
  

22   made on that particular system.
  

23      Q.  Okay.  So if I understand you, from a, the losses are,
  

24   most -- the losses are, that are involved in making these
  

25   products are operational, come from operational issues as
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 1   opposed to the equipment itself?
  

 2      A.  Within the systems we're discussing, yes, that's true.
  

 3      Q.  Very good.  Thank you.
  

 4       JUDGE CLIFTON:  Who next has questions for Mr. Meek?  Is
  

 5   there any other?  Yes?
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. RICHMOND:
  

 8      Q.  Thanks again.  Bill Richmond, USDA.  Thanks again,
  

 9   Mr. Meek for the testimony.  We appreciate it.
  

10          Just to follow up a little bit or on Mr. Beshore's line
  

11   of questions.  On page 8, you, in the second full paragraph,
  

12   you describe the wide range of high solids and high fat
  

13   products.  Could you give, perhaps, some examples of what those
  

14   products might be?
  

15      A.  There are, I'm thinking -- I'm thinking, for example,
  

16   maybe of some smoothies that are being run.  When you get high
  

17   fat, when you get into creams, creamers, those types of
  

18   products.
  

19      Q.  That's fine.  I appreciate it.  Thank you.
  

20       JUDGE CLIFTON:  Are there any other questions before I call
  

21   for a redirect?  You see how just by saying you weren't
  

22   actually in the controversial part -- do you see?
  

23       MR. MEEK:  Thank you.
  

24       JUDGE CLIFTON:  Mr. English?
  

25   /////
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 1                      REDIRECT EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3      Q.  Chip English.  I'm not sure if maybe the record got a
  

 4   little muddy.  In answers to the questions that Mr. Beshore,
  

 5   looking back at Exhibit A and Exhibit B, once there are either
  

 6   changeovers or as a result of a temperature fault, a need to do
  

 7   something different, there is, inherent in the system, because
  

 8   of the longer piping and everything else you told us about
  

 9   these systems, there's inherently the need to have more loss;
  

10   is that correct?  Relative to HTST?
  

11      A.  For each changeover that occurs, yes, there is somewhat
  

12   more loss in an ESL system due to the more extensive equipment
  

13   and more extensive piping, yes.
  

14      Q.  You tried to make those systems in Exhibit B as short
  

15   and as efficient as possible, but by their very nature there's
  

16   going to be some differences as you describe in Exhibits A and
  

17   B?
  

18      A.  Correct.
  

19      Q.  And going to related issue, and is there a difference
  

20   in the capital investment in an ESL facility versus HTST
  

21   facility?
  

22      A.  Typically, ESL facility, as shown in Figure B, the
  

23   capital investment will probably be four to five times higher
  

24   than the Figure A.  And operational cost will probably be
  

25   roughly four times higher.
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 1      Q.  Thank you.  That's all I have.
  

 2       JUDGE CLIFTON:  Are there any other questions for Mr. Meek?
  

 3   There are none.  You may step down, Mr. Meek, and thank you so
  

 4   much.  This is -- I wish you had started, actually, this whole
  

 5   subject area, but that's just me.
  

 6       MR. ENGLISH:  I'm not sure what's the people's pleasure.
  

 7   We can take a break, or maybe we can go forward and have at
  

 8   least the direct of Mr. Suever, and in which case, Ms. Vulin is
  

 9   going to take charge.
  

10       JUDGE CLIFTON:  The only nods I saw were yes, let's keep
  

11   going.  So I'm in agreement with that.
  

12           We're now having distributed a document that is
  

13   entitled Testimony of Mike Suever.  I believe this will be
  

14   Exhibit 87.  87.  Thank you, Ms. Elliott.
  

15           (Thereafter, Exhibit 87 was marked
  

16            for identification.)
  

17       JUDGE CLIFTON:  Please raise your hand if you do not have a
  

18   copy of Exhibit 87 and want one.  Good.
  

19           I'm going to swear you in in a seated position.  Would
  

20   you raise your right hand, please?
  

21           Do you solemnly swear or affirm under penalty of
  

22   perjury that the evidence you will present will be the truth?
  

23       MR. SUEVER:  I do, your Honor.
  

24       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

25   name.
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 1       MR. SUEVER:  Michael Suever, M-I-C-H-A-E-L, last name
  

 2   Suever, S-U-E-V -- as in Victor -- E-R.
  

 3       JUDGE CLIFTON:  Thank you.  Ms. Vulin, you may proceed.
  

 4                       DIRECT EXAMINATION
  

 5   BY MS. VULIN:
  

 6      Q.  Thank you.  Ashley Vulin here.
  

 7           Mr. Suever, before we begin with your statement, or
  

 8   actually, you have in front of you a statement that we have
  

 9   just distributed and I would ask that it be marked Exhibit 87.
  

10       JUDGE CLIFTON:  Yes, it shall be.
  

11   BY MS. VULIN:
  

12      Q.  And before we have you begin with your statement, could
  

13   you tell me just a little bit about your personal background
  

14   and involvement in the dairy industry?
  

15      A.  Yes.  I am a graduate of Ohio State University in food
  

16   technology.  Dairy science, at that time, back in the dark
  

17   ages, you could still get a dual degree in food science and
  

18   dairy science both, so you got the benefits of the farm side
  

19   and the processor side, all in one educational cycle.
  

20           From there, I went to work in the dairy industry after
  

21   leaving the dairy farms growing up, and worked for processors
  

22   and dairy cooperatives for the last 30 plus years.
  

23      Q.  And currently you are working for HP Hood?
  

24      A.  For the last 15 years, yes.
  

25      Q.  Can you tell me what your role or roles have been at
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 1   HP Hood?
  

 2      A.  Yes, when I was first hired at HP Hood 15 years ago, I
  

 3   was responsible for the extended shelf life and cultured
  

 4   product processing plants, and I was VP of Operations, as well
  

 5   as procurement, milk procurement for HP Hood.  Since then I
  

 6   have moved on to be in charge of research and development for
  

 7   our facilities, our overall purchasing supply chain for our
  

 8   plants, and I still retain milk procurement responsibility as
  

 9   well.
  

10      Q.  And can you tell me what kind of products HP Hood
  

11   produces?
  

12      A.  Yes, we produce a wide range dairy products.  The only
  

13   things that we don't really produce today that would be
  

14   generally connoted as dairy products, are butter, powder, and
  

15   hard cheese.  Beyond that, we produce just about everything
  

16   else in our twelve dairy operations throughout the country.
  

17      Q.  Thank you.  I would ask that now you begin and read
  

18   your testimony into the record.
  

19      A.  Testimony of Mike Suever, Representing HP Hood, LLC and
  

20   Supporting the Dairy Institute of California.
  

21          I'm responsible for milk procurement, R&D, and
  

22   purchasing.  Our company has substantial capital invested in
  

23   facilities that process and package milk into spoonable
  

24   products -- I'm sorry, into fluid and spoonable products.
  

25      Q.  What do you mean by spoonable products?  Literally
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 1   products you eat with a spoon?
  

 2      A.  Correct.
  

 3           These operations include an extended shelf life/aseptic
  

 4   plant in Sacramento, California, and three other ESL/aseptic
  

 5   plants located in the Eastern U.S.  I have testified at several
  

 6   Federal and state regulatory hearings during the last 30 years.
  

 7      Q.  Can I stop you there?  I have a question.  We have
  

 8   heard a lot of discussion about ESL and aseptic products.  Just
  

 9   on a basic level, if I go into a grocery store, what am I going
  

10   to see on the shelves that is an ESL product?
  

11      A.  Unless you look closely on the labelling, they would be
  

12   virtually indistinguishable to the average consumer.  The only
  

13   designation that you might see is the word ultra-pasteurized
  

14   milk, or ultra-pasteurized product as a designation that it was
  

15   ESL process.  It would still be refrigerated, it would have
  

16   much longer shelf life.
  

17      Q.  Okay.  So the only way I could tell in the grocery
  

18   stores if I was looking at the expiration date on the products?
  

19      A.  Or looking for that designation of the terminology
  

20   ultra-pasteurized product.
  

21      Q.  Thank you.  And I have the same question for aseptic.
  

22   If I'm in the store, what am I going to see on the shelves
  

23   that's an aseptic product?
  

24      A.  There is no required designation or labeling, per se,
  

25   for an aseptic product.  But an aseptic product by its nature
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 1   does not require refrigeration until opening, so you may often
  

 2   see those dairy products, if you will, on a shelf that is
  

 3   un-refrigerated as opposed to the typical dairy case.  So
  

 4   expanded marketing opportunities within the retail outlets.
  

 5      Q.  And lastly, you haven't used this term yet, but we have
  

 6   been hearing it throughout the morning, HTST.  Can you tell me
  

 7   again what that stands for, and what what in the grocery store
  

 8   am I going to see that is an HTSD product?
  

 9      A.  Sure.  High temperature, short time processing is a
  

10   what would be termed a conventional processing approach.  The
  

11   milk has to be pasteurized at at least 161 degrees for 16
  

12   seconds by law.  And as such, would ordinarily have a shelf
  

13   life somewhere around 18 to 21 days under refrigeration.
  

14      Q.  So those are also traditional dairy products, but they
  

15   won't have the designation and they will have a shorter
  

16   expiration date?
  

17      A.  Correct.
  

18      Q.  You may continue.
  

19      A.  Extended shelf life/aseptic processing operations yield
  

20   dairy products that generally have 60 to 90 days of acceptable
  

21   code life on them when produced.
  

22      Q.  I'm going to interrupt you again.
  

23      A.  Certainly.
  

24      Q.  Just as you got going.  So you said 60 to 90 days.
  

25   Does that apply to both ESL products and aseptic?
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 1      A.  The 60 to 90 days refers to extended shelf life product
  

 2   under refrigeration.  Aseptically processed and packaged
  

 3   products would often times have up to a year shelf life
  

 4   un-refrigerated until opening.
  

 5      Q.  Okay.  So they both would last at least 60 to 90 days,
  

 6   but the aseptic products are going to last probably
  

 7   significantly longer than that.
  

 8      A.  And would not require refrigeration until opening.
  

 9      Q.  Thank you.  You may continue.
  

10      A.  This stands in stark contrast to conventional HTST
  

11   plants that would typically place a code date of between 18 to
  

12   21 days.
  

13      Q.  Excuse me, you said code date, and you have written
  

14   here "code life."  Do those mean the same thing?
  

15      A.  I'm sorry, code life.  They are one in the same.
  

16      Q.  Okay.
  

17      A.  As you can imagine, a great deal of additional effort
  

18   is required to achieve longer code date, code dates.  Once such
  

19   effort is in the initial quality testing and release protocol
  

20   that is associated with ESL/aseptic product.  Product produced
  

21   in this manner will often be held in quarantine while microbial
  

22   and other tests are conducted.
  

23      Q.  And I'll interrupt you really quick.  I see there
  

24   manner might have snuck in as the incorrect manner, not the
  

25   house manor, M-A-N-O-R, but perhaps M-A-N-N-E-R?
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 1      A.  That would, in fact, be correct.  And my mother-in-law
  

 2   who is an English teacher and probably should have failed me in
  

 3   high school, would be ashamed.
  

 4       JUDGE CLIFTON:  Ms. Elliott, will you please, on
  

 5   Exhibit 87, about six lines up from the bottom, strike "manor"
  

 6   and insert "manner".
  

 7       MS. ELLIOTT:  Yes.
  

 8       JUDGE CLIFTON:  Thank you.
  

 9   BY MS. VULIN:
  

10      Q.  You may continue, Mr. Suever.
  

11      A.  The results of these tests can take 2 to 10 days before
  

12   product can be released for sales and distribution, while HTST
  

13   plant, while an HTST plant would move product in 24 hours.  The
  

14   presence of a single microbial colony in these products is
  

15   usually cause for placing the product on permanent hold and
  

16   then, if possible, reworking.
  

17           The vast majority of HTST processed dairy products are
  

18   released for sale and distribution between 24 and 48 hours from
  

19   packaging.
  

20      Q.  So can I stop you right there?
  

21      A.  Sure.
  

22      Q.  Can you tell me, so what you just stated is that the
  

23   quarantine time for an ESL product is much longer than a
  

24   quarantine time for an HTST product; is that correct?
  

25      A.  They are, yes.
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 1      Q.  And can you tell me what increased costs or risks an
  

 2   ESL plant might have considering that their product is in
  

 3   quarantine for much longer?
  

 4      A.  Sure.  For an ESL plant, even though we've applied, at
  

 5   least in our own operations, the latest technology,
  

 6   unfortunately it still takes 2 to 10 days in order to get
  

 7   viable results back that are predictive of what shelf life
  

 8   would be, either through the 60 to 90 days or refrigerated
  

 9   products in the case of extended shelf life, or for a years'
  

10   shelf life, if it were aseptically un-refrigerated product.  So
  

11   you have got tremendous warehouse, either refrigerated or
  

12   un-refrigerated warehouses, that need to build while holding
  

13   these products before you can send them into the distribution
  

14   system.
  

15          Secondly, as you can imagine, if, in fact, you
  

16   encounter, unfortunately, a microbial contamination through
  

17   that quarantine period, not only do you have the product that
  

18   you have now identified as not meeting specification to maybe
  

19   your own standards, but also Federal standards or state
  

20   standards, but conceivably depending on what the cause of that
  

21   incident was, you could have product from intervening
  

22   productions, through that quarantine period that would also
  

23   potentially be faulty and would need to be, in turn, reworked,
  

24   if possible.
  

25      Q.  So in an HTST plant if a microbial is discovered, they
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 1   would have likely 24 to 48 hours worth of product that they
  

 2   would have to examine and possibly get rid of?
  

 3      A.  Correct.
  

 4      Q.  Whereas in an ESL plant, you could have ten days' worth
  

 5   of product that you would have to possibly destroy or at least
  

 6   treat?
  

 7      A.  It certainly can happen.
  

 8      Q.  Thank you.  Please continue.
  

 9      A.  I apologize, I'm not sure where I left off.
  

10      Q.  HTST products often, second line down from the top.  I
  

11   started for you, but I'll have you start, too.
  

12      A.  The vast majority of HTST dairy products are released
  

13   for sale and distribution between 24 and 48 hours from
  

14   packaging.  HTST products often get released for sale with tens
  

15   or even hundreds of microorganisms.  The stringent quality
  

16   standard associated with ESL/aseptic processing, leads to much
  

17   more reworked product and related cling/loss involved.
  

18          Cling is the dairy product that sticks to the inner
  

19   surfaces of every stainless steel pipe, pump, and vessel that
  

20   we use while processing and filling.  A coating of dairy
  

21   products will wet the entire surface area of any batching,
  

22   processing, and filling equipment.  Dairy products that have
  

23   higher solids and butterfat will cause a thicker layer of cling
  

24   in the inner surfaces due to the higher viscosity of those
  

25   products.
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 1      Q.  And I see there, before you begin, you added an "a"
  

 2   after the "and" so will cause an thicker layer of cling?  It
  

 3   should be "a thicker".
  

 4      A.  Please.
  

 5       JUDGE CLIFTON:  All right.  Ms. Elliott, you have got that?
  

 6       MS. ELLIOTT:  Yes.
  

 7       JUDGE CLIFTON:  Thank you.  Striking the "ND", from "and"
  

 8   so that the word is "A", on page 2, near the end of the first
  

 9   partial paragraph.
  

10   BY MS. VULIN:
  

11      Q.  And I understand that you have a small demonstration to
  

12   show exactly how cling works.  Now, I know that the court
  

13   reporter cannot write down visually what you are doing, so I
  

14   would ask that you explain the effects of your small
  

15   demonstration as you are doing it.
  

16      A.  What I have tried to do is simplistically, beyond
  

17   words, and, in fact, show what cling is when I talk about the
  

18   coating on the inner surface of all the piping materials and so
  

19   on.  This cling, if you will, would also be associated with any
  

20   of the rework that you have to engage in if product didn't meet
  

21   your quality standards through the quarantine period.  So
  

22   imagine thousands, hundreds of thousands of individual
  

23   containers having this cling which will not come out of the
  

24   product when you rework the product.  You may, in fact, be able
  

25   to harvest the bulk of the product, but the cling for all of
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 1   that surface area would be lost as would be disposed of to
  

 2   proper locations.
  

 3      Q.  So cling is all those tiny droplets of milk that are
  

 4   still inside your glass even after you empty it out?
  

 5      A.  That's correct.
  

 6      Q.  And the same happens for pipes, both with the milk that
  

 7   was originally in the pipe, and any water you need to flush out
  

 8   the pipe.
  

 9      A.  You bet.  And although it would appear that there's
  

10   fairly limited amount of cling here as I described in my
  

11   direct, when you have much thicker viscosities because of
  

12   higher solids or more cream content, or in some cases both
  

13   higher solids and more cream content, the cling will be much
  

14   greater because of that higher viscosity.  It wants to reside
  

15   on the inner surfaces of materials or packaging material much
  

16   longer, and therefore, would also be associated loss or
  

17   shrinkage.
  

18      Q.  Thank you.  You may continue.
  

19      A.  Another area that is unique when comparing ESL/aseptic
  

20   processing to HTST is the level of sophisticated controls that,
  

21   controls required to assure product quality.  These time,
  

22   temperature, and pressure controls are reliant on electrical
  

23   impulses sent throughout the system.  A simple electrical pulse
  

24   which could be only enough to cause the lights to blink, is
  

25   sufficient to cause the ESL/aseptic process to shift out of
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 1   forward flow and divert to pumping water through the processor.
  

 2   Even with the application of solenoids and battery backups, you
  

 3   cannot stop this from happening, but one can keep already
  

 4   processed products sterile in the surge tank.  These slight
  

 5   power interruptions are often caused by lightening or high
  

 6   winds.  Our view, and that of the health authorities, is that
  

 7   we have "lost control" of the process and must re-sterilize.
  

 8   The associated water and steam interfaces leads to product loss
  

 9   and shrinkage that does not happen as often in a conventional
  

10   HTST operation when a more pronounced electrical interruption
  

11   would be needed to cause the same reaction.
  

12      Q.  So, in summary, even the smallest interruption in
  

13   electricity can lead to the ESL or aseptic product having to be
  

14   reprocessed?
  

15      A.  That's correct.
  

16      Q.  But that is not true for conventional HTST plants?
  

17      A.  That's correct.
  

18      Q.  Please continue.
  

19      A.  The added complexity of ESL/aseptic processing
  

20   equipment, often leads to more control valves and longer pipe
  

21   runs when compared to conventional HTST operations.  The more
  

22   valves and piping you have, the more cling and loss/shrinkage
  

23   you encounter.  Even though we employ air blows and water to
  

24   push product through the system at the end of each product
  

25   type, the sheer complexity of the system leads to more product
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 1   loss than a conventional HTST plant.
  

 2       JUDGE CLIFTON:  Let me stop you there.  I would like us to
  

 3   change the word "though" to "through" this is on page 3, the
  

 4   first full paragraph, third line up, the sentence reads, "push
  

 5   product" and we'll make that next word "through".
  

 6       MS. VULIN:  Thank you, your Honor, I didn't catch that one.
  

 7   BY MS. VULIN:
  

 8      Q.  You may continue.
  

 9      A.  The portfolio of dairy products or dairy containing
  

10   products in an ESL/aseptic plant are much more extensive than
  

11   that of the typical conventional, should read HTST facility.
  

12       JUDGE CLIFTON:  Yes.  So, Ms. Elliott, do you see where he
  

13   is?
  

14       MS. ELLIOTT:  Yes.
  

15       JUDGE CLIFTON:  So we'll strike the second "ESL/aseptic"
  

16   and instead insert what, Mr. Suever?
  

17       MR. SUEVER:  HTST, please.
  

18       JUDGE CLIFTON:  HTST, thank you.
  

19       MR. SUEVER:  Thank you.
  

20           This then requires more product to water flushes and
  

21   increases the amount of shrinkage that is experienced.
  

22           The product that we produce at an ESL/aseptic plant
  

23   typically have, on average, higher solids and greater butterfat
  

24   content than would be the majority of product produced in a
  

25   conventional HTST operation.  So when we have a production
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 1   interruption -- I'm sorry -- so when we have product
  

 2   interruptions due to --
  

 3       JUDGE CLIFTON:  One more time.
  

 4   BY MS. VULIN:
  

 5      Q.  Production interruption?
  

 6      A.  Start again.  So when we have product --
  

 7       JUDGE CLIFTON:  Go ahead and take it from the top.
  

 8       MR. SUEVER:  So when we have production interruptions due
  

 9   to any of the issues that I have previously noted, the impact
  

10   is greater.
  

11           HP Hood's ESL/aseptic plants participated in the survey
  

12   data collected by Carl Herbein.  The physical and operational
  

13   differences described by Engineer Chuck Meek, explained why
  

14   Accountant Carl Herbein's data shows a difference between a
  

15   conventional HTST facility and that of an ESL/aseptic plant.
  

16   We agree that Carl Herbein's data is representative of our
  

17   operational experiences and request that USDA utilize this data
  

18   when establishing the "allowable shrinkage factors" for
  

19   ESL/aseptic facilities.
  

20   BY MS. VULIN:
  

21      Q.  Thank you.  So I just want to ask a little bit about
  

22   the decision to produce ESL.  When did HP Hood begin producing
  

23   ESL or aseptic products?
  

24      A.  HP Hood began producing ESL/aseptic products in the
  

25   1980's.  Originally limited to cream products, as food service
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 1   chains became more integrated and decided to take less
  

 2   deliveries locally and started to deliver to their franchises
  

 3   through a warehouse distribution system, cream products were
  

 4   desirable for longer shelf life in order to meet that new
  

 5   distribution channel, and so that's where we began our ESL
  

 6   processing.
  

 7      Q.  And have you increased your ESL processing system?
  

 8      A.  Well, we have.  We have invested significant dollars as
  

 9   our customers, both wholesale and retail have consolidated,
  

10   through the consolidation process, they don't want to have as
  

11   many direct store delivered products and they want to have
  

12   their product as much as possible delivered to warehouses.
  

13   Because of that additional distribution channel and time
  

14   necessary to go through that process, they have asked us, as
  

15   producers, to provide them with longer shelf life.  So we have
  

16   invested heavily in the equipment necessary to be able to give
  

17   them both refrigerated and aseptic long shelf life products to
  

18   meet their growing demand for a distribution system that has
  

19   changed markedly over the last 20 years.
  

20      Q.  So the push towards more ESL products is really coming
  

21   from retailers and, arguably, consumers as well for these
  

22   products that will last longer?
  

23      A.  That's been the original impetus.  We have taken
  

24   advantage while having invested already in the equipment to
  

25   produce some additional products, but the original impetus has
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 1   been driven by our wholesale and retail customers.
  

 2      Q.  Thank you.  No further questions.
  

 3       JUDGE CLIFTON:  Who will be the first to question
  

 4   Mr. Suever?  Mr. English, we'll let you go first since you are
  

 5   on that same team.
  

 6       MR. ENGLISH:  Chip English.
  

 7                        CROSS-EXAMINATION
  

 8   BY MR. ENGLISH:
  

 9      Q.  As a follow up to the last question asked by Ms. Vulin.
  

10   Would it be fair to say that because you have these ESL
  

11   products, that it's an effort to expand markets in the Class I
  

12   fluid market?
  

13      A.  Yes.  It gives us ability to produce products where,
  

14   and distribute products where we here fore wouldn't have been
  

15   able to, either because of geography or the revised
  

16   distribution system that now exists.
  

17      Q.  And how does that compare to the growth or lack of
  

18   growth in the conventional market?
  

19      A.  Yes, unfortunately, Class I sales continue to decline
  

20   across the country, much to our chagrin.  Through the ESL
  

21   processing, we're seeing that area grow, even though it's not
  

22   compensating fully for the loss of Class I sales in general, we
  

23   continue to see that area of our business grow, ESL processing,
  

24   because of the inherent benefits that both the wholesaler,
  

25   retailer, and consumers see, it has been a growing part of the
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 1   dairy industry and our business.
  

 2          So both our wholesale, retail, and the consumers
  

 3   benefit, but so do our dairy farm suppliers by virtue of being
  

 4   able to reach markets that they wouldn't have been able to with
  

 5   the conventionally processed products.
  

 6      Q.  And that's what I was getting at, because I know we're
  

 7   going to have the debate here in a few minutes about sharing
  

 8   these costs.  But the fact of the matter is, in the first
  

 9   instance, if this is a growing market where all the rest of the
  

10   Class I is shrinking, there's a benefit to the entire industry
  

11   because of this, correct?
  

12      A.  From farm to consumer, yes.
  

13      Q.  Thank you.  That's all I have, your Honor.
  

14          And I do note it is 1:00 now, I don't know whether
  

15   Mr. Beshore wants to go and do his questions, that's fine.
  

16       JUDGE CLIFTON:  Let's first ask Mr. Suever.  Will you be
  

17   here this afternoon?
  

18       MR. SUEVER:  I will, your Honor.
  

19       JUDGE CLIFTON:  All right.  So it's up to you, Mr. Beshore,
  

20   whether you want to begin your cross now or if you want to take
  

21   lunch now.
  

22       MR. BESHORE:  I'm perfectly willing to go, I don't
  

23   anticipate being real lengthy.
  

24       JUDGE CLIFTON:  Very good.  What Mr. Beshore said, since
  

25   you might not have heard it, is he's willing to go now.  He
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 1   does not anticipate this questioning being lengthy.
  

 2                       CROSS-EXAMINATION
  

 3   BY MR. BESHORE:
  

 4      Q.  Good afternoon, Mr. Suever.
  

 5      A.  Good afternoon, sir.
  

 6      Q.  Marvin Beshore.
  

 7          Let me ask the first question about the, we're focused
  

 8   on processing efficiencies and that sort of thing.  My question
  

 9   is about hearing efficiencies.  Why are we taking this up in
  

10   this hearing, when in order to, for it to be in uniformity
  

11   throughout the Federal Order, you would have to to have at
  

12   least two hearings.  Assuming it was adopted in this one, we
  

13   would have to have another one for all the other Orders, when
  

14   we could have taken it up in one rifle shot hearing for all
  

15   orders?
  

16      A.  Well, because your clients asked for a hearing in
  

17   California, this gave us an opportunity to bring this issue
  

18   that we have been festering with for quite a long time, this
  

19   was a hearing to deal with all issues, because it's a new
  

20   promulgation of an order.  And it was a perfect opportunity to
  

21   deal with an issue that has long festered in our industry.
  

22      Q.  But have you filed a request for a national hearing on
  

23   this rifle shot issue where it would affect all orders?
  

24      A.  Not at this time.
  

25       JUDGE CLIFTON:  What do you -- I'm sorry, I didn't mean to
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 1   talk over you.  What do you mean by "rifle shot issue",
  

 2   Mr. Beshore?
  

 3       MR. BESHORE:  Just a very narrow specific issue.
  

 4       JUDGE CLIFTON:  And now you may respond.
  

 5       MR. SUEVER:  We have not filed for a national hearing
  

 6   request on this topic.
  

 7   BY MR. BESHORE:
  

 8      Q.  So instead, if I can characterize it this way, you
  

 9   chose to hitchhike on our proposal?
  

10      A.  I don't accept your characterization whatsoever.  As I
  

11   explained, your clients asked to promulgate an entire order.
  

12   As part of that order is this type of language, important, very
  

13   important part of the overall order.  And so we're not
  

14   piggybacking on anything.  We're simply articulating a concern
  

15   that is dissimilar from the existing orders that have already
  

16   been promulgated.
  

17      Q.  Okay.  Let me go on to the question or two about the
  

18   substance of the thing here.
  

19           I think you have, I think you have acknowledged, it's
  

20   pretty clear that these are, these products, the products in
  

21   this ESL/aseptic category are value-end products that cost more
  

22   to produce then they are sold for higher prices, and at all the
  

23   levels of the chain, correct?
  

24      A.  Think do, as I have explained, for reasons, they do
  

25   definitely cost more, both from an investment perspective and
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 1   all the way through the process.  Mr. Meek explained that
  

 2   processing costs are some four times what they would be for an
  

 3   HTST operation.
  

 4      Q.  Right.  And so you sell them for more, correct?
  

 5      A.  We try to recapture some of our costs, yes.
  

 6      Q.  Some?  Just some?
  

 7      A.  Well, your eluding to margin differences and I'm trying
  

 8   to explain cost coverage, which --
  

 9      Q.  Okay.  So my question is, you know, there are higher
  

10   cost products, they are higher priced products, they're
  

11   value-added products.  Basically, this proposal would make,
  

12   would put them in a lower class from the producer perspective,
  

13   would it not?
  

14      A.  No, what I think it does is it more economically
  

15   advantages the producers to garner markets that they wouldn't
  

16   be able to access without this.
  

17      Q.  Well, setting, you know, that's, you know, you can sell
  

18   more, I understand that, and we hope we certainly hope you can.
  

19      A.  And we have been.
  

20      Q.  And that's wonderful.  But from the producer pricing
  

21   perspective, if the milk, the raw milk going into this product
  

22   has a greater shrinkage allowance, and therefore, more of it is
  

23   in the lowest price classes, it is, in effect, you have
  

24   established a subclass of Class I that has a lower producer
  

25   price; isn't that correct?  I mean, it's just arithmetic.
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 1      A.  What we are proposing is that we share in the burden of
  

 2   producing this type of product.  So not only do the producers
  

 3   share in the benefit, they will share in the cost of it, as
  

 4   we're suggesting.
  

 5      Q.  Okay.  Do you require, or does the product, aseptic
  

 6   product, require a different bacterial specification than the
  

 7   PMO for milk to be used for the products?
  

 8      A.  I'm not clear.  I am not sure I follow your question.
  

 9      Q.  Do you need to have lower, or are the raw milk
  

10   specifications plate count, bacteria, etcetera, are they
  

11   required to be higher for this, for these products than just
  

12   any ordinary Grade A product?
  

13      A.  We set the, for our operations, we set the same
  

14   standards for conventionally processed plants as we do for our
  

15   aseptic/ESL operations.  We have the same raw milk
  

16   specification sheet.
  

17      Q.  Do you know, do you know whether the, I think you
  

18   indicated all your plants participated in the Herbein study.
  

19   Do you know if they are all 7(b) plants, the ones, not
  

20   California, of course, but the ones that are in the Federal
  

21   system?
  

22      A.  They are.
  

23      Q.  When you -- when you have purchased, have you been
  

24   involved in the purchasing of these systems for the Hood
  

25   plants?
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 1      A.  Yes.
  

 2      Q.  Okay.  When you purchase, this is the question I asked
  

 3   Mr. Meek, okay?  When you buy them from, are there competing
  

 4   manufacturers?
  

 5      A.  Yes.
  

 6      Q.  And you're looking for the best product, and the
  

 7   competition.  Do they, are the representations or, take that
  

 8   baggage word out.  Are there performance standards indicated
  

 9   with respect to the products and their loss limiting
  

10   capabilities?
  

11      A.  When they present their specifications they will do so
  

12   in terms of product flow rates, product capabilities.  You can
  

13   produce these products but not these products because of
  

14   viscosity limitations and so on, but they don't provide us with
  

15   specifications related to shrinkage.
  

16      Q.  Have you ever asked them about that?
  

17      A.  When asked, they defer as, Mr. Meek testified, because
  

18   they can't, and won't, determine what products you are
  

19   producing in every plant is different.  Everyday is different
  

20   in our operations.
  

21      Q.  Because the shrinkage and loss are operational
  

22   basically on this?
  

23      A.  They are not just operational, they are linked, as
  

24   Mr. Meek described, to the processing equipment themselves.  So
  

25   they are intrinsically built into the process.  It's not just
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 1   operational.
  

 2      Q.  But operational is a substantial factor, is it not?
  

 3      A.  It has an effect, day-to-day changeovers and so on,
  

 4   certainly has an effect as I have articulated in my direct.
  

 5      Q.  Very good.  Thank you.
  

 6       JUDGE CLIFTON:  Who next has questions for Mr. Suever?
  

 7   Mr. Vetne?
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. VETNE:
  

10      Q.  John Vetne, representative for Hilmar Cheese Company.
  

11           This isn't cheese, but we do have an interest in making
  

12   sure that all of the provisions are interpreted, a Federal
  

13   Order interpreted similarly, and people understand what they
  

14   mean.  So my question is this.  Mr. Suever, a few years ago,
  

15   post-Federal Milk Reform, there was a hearing to look at
  

16   product to be included as Class I fluid milk product definition
  

17   products.
  

18           Do you recall that process?
  

19      A.  I do.
  

20      Q.  And I don't have my CFR in front of me, but are you
  

21   aware generally that Class I is captured in a product
  

22   classification that's described of fluid milk products disposed
  

23   of in the form of packaged fluid milk products, which is
  

24   different from Class II, III and IV, milk used to produce
  

25   certain products?  Are you aware of that distinction?
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 1      A.  I hadn't paid attention to the distinction, no.
  

 2      Q.  Okay.  If I tell you that there is such a distinction,
  

 3   and that the history of AMS Dairy Programs pricing for Class I
  

 4   looks at the content of the Class I package, and for a
  

 5   Class II, III, and IV, looks at the incoming milk.  It doesn't
  

 6   matter where it goes, if it is used to produce, it is in that
  

 7   classification.
  

 8           So with that in mind, what you are looking for for ESL
  

 9   products is for classification of the content of the package
  

10   and to have milk that doesn't get into the package through
  

11   either the same way as HTST plants, correct?
  

12      A.  I agree.
  

13      Q.  Thank you.
  

14       JUDGE CLIFTON:  Mr. Vandenheuvel?
  

15                        CROSS-EXAMINATION
  

16   BY MR. VANDENHEUVEL:
  

17      Q.  Rob Vandenheuvel, Milk Producers Council.
  

18           I just had a couple of questions.  You quoted Mr. Meek
  

19   on the cost of operating and investing in these ESL/aseptic
  

20   facilities.  Mr. Meek made his comment at the end of redirect,
  

21   it kind of caught me off guard, I didn't get a chance to come
  

22   back and ask it.
  

23           But since you brought it up again, do you plan to
  

24   submit any kind of documentation validating the claim that this
  

25   process costs, on an operational basis, four times more than a
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 1   standard HTST facility?
  

 2      A.  No, I was simply trying to address the question that
  

 3   was asked about additional costs.
  

 4      Q.  Okay.  And you claim, your statement was that you did
  

 5   agree with the claim that four times the cost was something in
  

 6   line with what you believe, but you don't have any documents to
  

 7   demonstrate that here today?
  

 8      A.  I was simply pointing out that the issue of cost
  

 9   related to operations had already been addressed.
  

10      Q.  Okay.  Your testimony on page 2 talks about a couple
  

11   operational issues that potentially increase cost.  One is this
  

12   cling and another is the issues with electric or electricity
  

13   variations.
  

14          Cling, I appreciate you demonstrating there on your
  

15   cup.  On HP Hood's website I notice that you have a link to our
  

16   farmers, have you been to a dairy farm, one of your supplier
  

17   farmers before?
  

18      A.  Of course.
  

19      Q.  You know that when a, you've seen a cow being milked?
  

20      A.  I have.  I have milked many.
  

21      Q.  You have milked many.  You know that the typical
  

22   standard practice for milking a cow, before you can put a
  

23   machine on a cow is to prime the udder and actually get the
  

24   milk flowing to have the milk drop and be available to be
  

25   milked in the machine?
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 1      A.  You may also strip the udder in order to determine
  

 2   whether there's somatic cells or other things present as well.
  

 3      Q.  Well, correct, there are, that is one pre-milking
  

 4   method.  But, in essence, you do need to prime it.  When you
  

 5   prime a cow, there is loss, there is a volume of milk, I'll be
  

 6   it miniscule, that is disposed of.  Do you know if dairy
  

 7   farmers, in their milk checks, are accounted for that loss?
  

 8      A.  Based on the accounting system, they would not be.
  

 9      Q.  So there are certain operational mechanisms that at a
  

10   dairy or that any business would operate in, that they have to
  

11   account for as part of their business, that are not necessarily
  

12   picked up directly in some sort of a regulated pricing system,
  

13   since we are regulated on the dairy end, the purchase that
  

14   doesn't capture every single ounce of milk that's dropped on
  

15   the ground?
  

16      A.  It doesn't, and we didn't attempt to try and capture
  

17   every ounce of milk that drops on the ground either.  We were
  

18   simply trying to deal with the current regulation.
  

19      Q.  Well, current regulation does account for some level of
  

20   shrinkage, correct?
  

21      A.  It does and we're asking that to be modified.
  

22      Q.  Increased, correct?
  

23      A.  Correct.
  

24      Q.  You've mentioned the growth that we have already seen
  

25   in this market and that you have responded to some additional
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 1   consumer demand by expanding this ESL or aseptic volume that
  

 2   you run every year?
  

 3      A.  Yes.
  

 4      Q.  And that growth has occurred under the current
  

 5   regulation of course, so there's been a business decision that
  

 6   there is adequate additional revenue to cover the additional
  

 7   cost and investment, additional operating cost, and of course
  

 8   current related price, that does account for some level
  

 9   shrinkage?
  

10      A.  What we're trying to address here is a fairness in the
  

11   way that the Federal Order system operates, and that
  

12   recognizing costs are an appropriate and acceptable approach
  

13   within the Federal Order, and we're asking that they be
  

14   modified to recognize the cost associated with this approach.
  

15   When regulations were promulgated, they were done so at a time
  

16   where, when ESL/aseptic production was not being used.  And so
  

17   didn't contemplate nor apply these current approaches, so we're
  

18   asking that they simply be modernized to meet today's
  

19   activities.
  

20      Q.  And I think you were in the room when I questioned a
  

21   previous witness, so I'll characterize the same way, but its
  

22   modification.  You do understand that this is essentially
  

23   asking for producers to share in this additional cost
  

24   associated with shrinkage?
  

25      A.  Yes, as they share in the benefit of reaching new
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 1   markets and new opportunities that they heretofore wouldn't be
  

 2   able to achieve with conventional processed milk.
  

 3      Q.  Those additional markets that garner a higher revenue,
  

 4   is your company, or any other company that you are aware of,
  

 5   associated with this, according to the proposal, also
  

 6   advocating an upward price adjustment to help share in some of
  

 7   the additional revenues?  Because as we have talked about,
  

 8   additional revenues above costs are being garnered?
  

 9      A.  Well, I haven't talked about additional
  

10   revenues/margins, I have talked about additional costs.  I have
  

11   not characterized ESL or aseptic production as generating
  

12   additional margins.
  

13      Q.  So it's your testimony that the additional revenue that
  

14   HP Hood garners from, or that HP Hood receives from the sale of
  

15   these products only covers the additional operational costs
  

16   associated with making that product?
  

17      A.  What I said was that I didn't try to address that
  

18   issue.
  

19      Q.  Didn't try to address it.  Would it, so would you find
  

20   it reasonable if producers are willing to share in some of the
  

21   costs, that producers should share in some of the additional
  

22   marginal revenue that's garnered from the sale of these
  

23   products?
  

24      A.  They do already share, because of the products that we
  

25   produce, many of which are Class I, that additional increased
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 1   value directly impacts their blend price, and enhances it
  

 2   significantly compared to Class II, III, and IV.
  

 3      Q.  So just the general Class I, you are talking about, you
  

 4   are not talking about, or you are saying, I get what you are
  

 5   saying, it's clear, but you are not advocating that producers
  

 6   should share anything above the Class I price, due to the fact
  

 7   that we're sharing some of the additional costs specific to
  

 8   these plants?
  

 9      A.  I say what I have said.
  

10      Q.  All right.  Thank you very much.
  

11                       CROSS-EXAMINATION
  

12   BY MR. RICHMOND:
  

13      Q.  Bill Richmond, USDA.  Thank you, Mr. Suever, for your
  

14   testimony.
  

15          I think we're interested in understanding a little more
  

16   about HP Hood's investments here in California.  If you could
  

17   maybe walk us through the, is the Sacramento plant the only
  

18   HP Hood plant here?
  

19      A.  It is.
  

20      Q.  It is.  Okay.  Could you maybe, if you are willing,
  

21   describe the operations of the plant for us?
  

22      A.  Sure.  When we bought the facility from Crystal
  

23   Creamery and Butter Company, it was a combined ESL (extended
  

24   shelf life) and HTST operation.  Upon purchase, we sold the
  

25   HTST portion of the plant to Foster Farms and reconditioned the
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 1   facility to solely produce extended shelf life/aseptic
  

 2   products.  It's been experiential within the industry that
  

 3   trying to produce both conventionally pasteurized products and
  

 4   extended shelf life/aseptic products often times leads to
  

 5   inadvertent problems, mostly associated with human error.  So
  

 6   to have an operator, if you will, move between conventionally
  

 7   processing and extended shelf life processing, and maybe not
  

 8   fully being locked into what they are doing in a given day, and
  

 9   on that, this morning I was doing this and this afternoon I'm
  

10   doing that, it has been found to be difficult.  And so we have
  

11   seen over the last 20 years where plants have tried to run
  

12   both, often times move to solely producing extended shelf life
  

13   products, because of what I just described.
  

14          So we did that in advance because we have seen that
  

15   happen to others.  And so once reopening the facility, it has
  

16   now solely produced extended shelf life and aseptic products
  

17   for the last seven years.
  

18      Q.  Okay.  And in your experience, are the product losses
  

19   in that facility, do they correspond with what was generally
  

20   described by Mr. Meek?
  

21      A.  They are included in Carl Herbein's study and
  

22   consistent with the aggregate weighted average that he
  

23   presented.
  

24      Q.  Okay.  I think that's all we have.  I appreciate it.
  

25       JUDGE CLIFTON:  What other questions are there for
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 1   Mr. Suever?  Mr. Beshore?
  

 2       MR. BESHORE:  Just a quick follow up.
  

 3        On the Sacramento facility, is that strictly Class I or
  

 4   Class I and Class II, and if both, what's the mix there, if you
  

 5   are prepared to share that?
  

 6       MR. SUEVER:  I won't share utilization information, but I
  

 7   will describe it as majority of it is Class I, with some
  

 8   Class II.
  

 9       MR. BESHORE:  Okay.
  

10       JUDGE CLIFTON:  What other questions are there for
  

11   Mr. Suever?  Ms. Vulin, any redirect?
  

12       MR. VULIN:  No, your Honor.
  

13       JUDGE CLIFTON:  All right.  Mr. Suever, you are an
  

14   amazingly articulate witness.  I admire very much how you kept
  

15   very clear, and it's a complex subject, and I appreciate very
  

16   much what you brought to us.
  

17       MR. SUEVER:  Thank you, your Honor.
  

18       JUDGE CLIFTON:  All right.  Let's go to lunch.  Please be
  

19   back and ready to go at 2:45.  2:45.
  

20       (Whereupon, the lunch recess was taken.)
  

21                            ---o0o---
  

22
  

23
  

24
  

25
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 1        WEDNESDAY, OCTOBER 21, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:46.  Mr. English?
  

 3   Ms. Vulin, please let me know what you have in mind for our
  

 4   afternoon.
  

 5       MS. VULIN:  I was going to ask first about Exhibit 87.
  

 6       JUDGE CLIFTON:  Yes.
  

 7       MS. VULIN:  Ashley Vulin.  I would like to move for the
  

 8   admission of Exhibit 87.
  

 9       JUDGE CLIFTON:  Thank you.  Is there any objection to the
  

10   admission into evidence of Exhibit 87?  There is none.
  

11   Exhibit 87 is admitted into evidence.
  

12            (Thereafter, Exhibit Number 87 was
  

13            received into evidence.)
  

14       MS. VULIN:  Thank you, your Honor.
  

15       JUDGE CLIFTON:  Thank you.  And now Mr. English, what do
  

16   you have in mind for us?
  

17       MR. ENGLISH:  Chip English on behalf of the Dairy Institute
  

18   of California.  I would now ask that Dr. Schiek return to the
  

19   stand to continue with his statement, Exhibit 79 and discussing
  

20   exhibit 80.  And I think it is fair to say that given the fact
  

21   that what time it is and we're not yet done with the direct,
  

22   that I would be somewhat surprised if Dr. Schiek is done by the
  

23   end of the day, so I think this will be our witness for the
  

24   rest of the day.
  

25       So let me sort of set the stage a little bit.  We're going
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 1   to be on Exhibit 79, and I'm going to actually start on
  

 2   Exhibit 80, because he was in the midst of discussing some text
  

 3   that relates to the materials in Exhibit 80, then return to
  

 4   Exhibit 79.  And we took a break at 4:00 yesterday and then we
  

 5   did some other things, and I think it makes sense for him
  

 6   actually to pick up one paragraph because he started a new
  

 7   section, so I would actually like to repeat that paragraph just
  

 8   for flow.
  

 9       JUDGE CLIFTON:  Good.  Dr. Schiek, you remain sworn.  Would
  

10   you again state and spell your name?
  

11       DR. SCHIEK:  Yes, my name is William, W-I-L-L-I-A-M,
  

12   Schiek, S-C-H-I-E-K.
  

13       JUDGE CLIFTON:  Thank you.  Mr. English, you may proceed.
  

14                   CONTINUED DIRECT EXAMINATION
  

15   BY MR. ENGLISH:
  

16      Q.  Thank you.  So I don't believe yet, Dr. Schiek, that we
  

17   had discussed either Figure 7 or Table 9, but you have referred
  

18   to them in your testimony.  So could you discuss what Figure 7
  

19   shows?
  

20      A.  Okay.  Figure 7 is a graph that shows or plots
  

21   California milk production and beverage fluid milk sales from
  

22   1970 to 2014.  Those would be beverage milk, fluid milk sales
  

23   for California.
  

24      Q.  And so the red section is the beverage fluid milk
  

25   sales?
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 1      A.  Correct.
  

 2      Q.  And then the blue isn't just the blue, it is the blue
  

 3   plus the red to get up to the top of the blue line, correct?
  

 4      A.  Exactly.  That's correct.
  

 5      Q.  All right.  And so what you are depicting here is the
  

 6   growth of milk production, and the scale may not show it, but
  

 7   at best, flat maybe looking downward on the class of fluid milk
  

 8   sales, correct?
  

 9      A.  Correct.
  

10      Q.  So then you also discussed, I think you'd just gotten
  

11   into it but rather went back into the text.  When you talk
  

12   about movements of milk, Table 9, you just started referencing
  

13   that.  So why don't you, Table 9 looks a little bit like an
  

14   exhibit from the Cooperatives, but I think it is different.  So
  

15   why don't you tell us what Table 9 is?
  

16      A.  Yeah, Table 9, again, shows milk moving under
  

17   transportation allowances, so these are, these are from
  

18   transportation allowance areas, I'm sorry, that's not
  

19   necessarily milk moving from transportation, that earns a
  

20   transportation allowance, but it is milk moving from
  

21   transportation allowance areas into deficit areas.  And this
  

22   would be branch to plant milk movement.  This does not include
  

23   plant to plant milk movement.
  

24          And it is a little different from the ranch to plant
  

25   table that I believe Mr. Hollon introduced, in that it breaks
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 1   it down, not so much by the location of the milk supply, or the
  

 2   name of the milk supply area, but strictly on a mileage basis
  

 3   and different mileage categories.
  

 4      Q.  So what does it show?
  

 5       JUDGE CLIFTON:  Let me stop you.  I'm going to put on my
  

 6   glasses.  Okay.  I'm glad he's going to read it to us.
  

 7   Nevertheless.
  

 8   BY MR. ENGLISH:
  

 9      Q.  Why don't you tell us what you would like to look at
  

10   and run across it and tell us what it shows.
  

11      A.  Okay.  I'm going to focus just on the top portion of
  

12   the right hand section.  Those are the sections labeled for
  

13   April 2015, just to kind of focus in on one set of numbers.
  

14   And I'm going to focus for each area, like the Bay Area or the
  

15   Sacramento receiving area, I'm just going to focus on the first
  

16   grouping, and, but certainly one could look at the other ones,
  

17   but let's focus on the first grouping.  So if I look at the
  

18   Bay Area receiving area, which is the very first receiving area
  

19   on the top of Table 9, you will see that the bulk of the milk
  

20   moving into that area comes from less than 200 miles away.
  

21   There's a certain grouping of over 1,000 loads that is coming
  

22   from 78 miles or closer to the receiving area, and then another
  

23   grouping between 78 miles through 199 miles.  And if you look
  

24   at, and I think that's in that second grouping, mileage
  

25   grouping, there's 471 loads for that month coming from that,
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 1   that mileage grouping.
  

 2           And if you look, if I think it is the second column in
  

 3   from the right, you can see the average miles travelled, the
  

 4   average miles travelled for each of the loads in these
  

 5   groupings.  So in the 0 to 78 mile grouping, the average miles
  

 6   travelled was 65.  And in the 78 to 199 mile grouping, the
  

 7   average number of miles travelled for those loads was 90.
  

 8   Okay?
  

 9            You can do the same thing looking at the Sacramento
  

10   receiving area.  That one's fairly simple.  All the milk
  

11   shipments are from 0 through 59 miles, and the average miles
  

12   travelled was 29.  You could go down to the North Bay receiving
  

13   area, which is, just as it says, it is the area north of the
  

14   San Francisco Bay Area.  And you can see that most of the loads
  

15   in this one actually come from over 96 miles.  There's 112
  

16   loads coming from over 98, 96.
  

17      Q.  Is that the loads or the average miles for that?
  

18      A.  The -- oh, I'm sorry.  I got that wrong.  Yeah, you are
  

19   right.  So looking at from 0 to 45 miles, in that sort of
  

20   mileage bracket, there were 430 loads that moved into the
  

21   North Bay area, traveling an average of 19 miles.  From 45
  

22   through 96 miles, there were 304 loads traveling an average of
  

23   70 miles; and for over 96 miles, there were 79 loads traveling
  

24   an average of 112 miles.  And then --
  

25       JUDGE CLIFTON:  You have a little asterisk by average
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 1   miles, is there something we need to know about that?
  

 2       MR. ENGLISH:  Well, let me first clarify, your Honor, this
  

 3   isn't Dr. Schiek's document, this is a CDFA table.  Is that
  

 4   correct, Dr. Schiek?
  

 5       DR. SCHIEK:  It is a CDFA table.
  

 6       MR. ENGLISH:  Nonetheless, could you then, do you know what
  

 7   the asterisk refers to?
  

 8       DR. SCHIEK:  Well, is it asterisk or a footnote?  I think
  

 9   it is a --
  

10       MR. ENGLISH:  It is a footnote 4.
  

11       DR. SCHIEK:  Footnote 4, if you turn to the second page, if
  

12   you can read that, it says, "The average miles travelled from
  

13   ranch to plant, one way destination is weighted on pounds
  

14   shipped."  So that's what that refers to.
  

15       JUDGE CLIFTON:  Thank you very much.  I would not have even
  

16   known that was a number.
  

17       DR. SCHIEK:  It is hard.  And Mr. English raised a good
  

18   point.  This is a table that's produced by CDFA as part of
  

19   their hauling cost survey.  They released three tables, the
  

20   ones that Mr. Hollon included in his exhibits.  There's another
  

21   set of tables that cover plant to plant movements, and there's
  

22   this one that covers the ranch to plant movements broken down
  

23   by mileage zone as opposed to shipping area.
  

24   BY MR. ENGLISH:
  

25      Q.  All right.  Now, there's a second page?
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 1      A.  Right.  So the second page covers the
  

 2   Southern California receiving area, there's the Southern
  

 3   California receiving area and the San Diego receiving area.  I
  

 4   want to look first down at the San Diego receiving area.  And
  

 5   you can see, again, looking at the April column, the average,
  

 6   the number of loads traveling from 0 to 79 miles was 171, and
  

 7   the average haul was 56.
  

 8      Q.  58?
  

 9      A.  58, okay.  58 miles.  And there really weren't any
  

10   others that were beyond 79 miles, so again, those were from
  

11   fairly close in.  The one that probably has more milk moving
  

12   from farther distances is the Southern California receiving
  

13   area.  And of course, this is the largest Class I market in the
  

14   state.  The population density in the Southern California
  

15   receiving area is high and there's a lot of people living down
  

16   in the LA basin.  And so you can see that in this one they have
  

17   the categories broken down into 0 to 93 miles, and you will
  

18   note that 2,246 of the loads are coming from that distance, 93
  

19   miles or less.  And then over, over 93 miles there's 215 loads
  

20   coming into the region.
  

21      Q.  Those are only for shipments from Riverside and
  

22   San Bernardino, correct?
  

23      A.  That's right.  This is in Riverside and San Bernardino,
  

24   and they travel an average of 109 miles.  Then if you look at
  

25   the second part, which is the second grouping for shipments
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 1   from all other areas beyond, other than Riverside and
  

 2   San Bernardino, you can see that from 0 to 79 there's 0.
  

 3   Right.  Because the only ones that would come in that closely
  

 4   would be the ones that are in Riverside and San Bernardino.
  

 5   And then there's 43 loads from the next mileage bracket, and
  

 6   then you get into thousands of loads going up to where there's
  

 7   even a substantial number, I believe, at 1670 coming from over
  

 8   155 miles with an average mileage haul of 181 miles.  So it's a
  

 9   little different than what we see in the other receiving areas,
  

10   in that there's milk coming from farther away.
  

11      Q.  All right.  So with that in mind, now if you could
  

12   return to Exhibit 79, and the audience is on page 34, milk
  

13   movements in California are largely efficient, and you and I
  

14   are on the bottom of page 36.
  

15      A.  Correct.
  

16      Q.  So if you could start, and again, for the record, this
  

17   would be a repeat of the paragraph that was left off at 4:00,
  

18   and I just think for flow purposes this makes sense.
  

19      A.  Okay.  The heading is Milk Movements in California Are
  

20   Largely Efficient.
  

21           The quantity of California milk moved into the state's
  

22   fluid deficit areas is detailed in Table 9.  This data is
  

23   published twice per year by CDFA as part of its milk hauling
  

24   survey.  The reported hauling data largely illustrate milk
  

25   movements that are efficient, with close-in milk, if it is

3992



TRANSCRIPT OF PROCEEDINGS - XX

 1   available, serving the bulk of the needs.  The vast majority of
  

 2   Bay Area milk from comes from the Northern San Joaquin,
  

 3   North Bay, and Solano areas.  Most of the milk moving into
  

 4   Southern California is from Southern California or the
  

 5   South Valley.  Milk moving longer distances does happen, but
  

 6   these are mostly organic milk or some type of concentrated bulk
  

 7   product, and volumes are generally small compared to the total
  

 8   milk moving to Class I uses in the market.
  

 9           The current situation in Southern California deserves
  

10   some explanation.  Southern California, formerly -- that should
  

11   be formerly instead of frequently.
  

12       JUDGE CLIFTON:  Let us make that change now.  Ms. Elliott,
  

13   are you there?
  

14       MS. ELLIOTT:  Yes.
  

15       JUDGE CLIFTON:  Thank you.  Formerly; is that correct?
  

16       THE WITNESS:  Correct.
  

17           Southern California formerly produced an abundant
  

18   supply of milk, with much of it concentrated in the Chino
  

19   basin.  These ample supplies allowed for manufacturing plants
  

20   to locate in the region that previously was dominated by plants
  

21   whose primary business was packaged fluid milk or cultured and
  

22   frozen products.  A large cheese plant located in the region
  

23   during the mid-1980's, and others (not so large) followed.  The
  

24   milk supply began to decline in Southern California over the
  

25   past 20 years as real estate values rose rapidly.
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 1   BY MR. ENGLISH:
  

 2      Q.  So I want to stop you there and talk about the
  

 3   Southern California situation.  Given your history with dairy
  

 4   in California, what was driving that exodus from
  

 5   Southern California?
  

 6      A.  Okay.  My history goes back, with California, goes back
  

 7   to 1997.  The start of this story is obviously before that.
  

 8   But there used to be a significant number of dairy producers in
  

 9   Los Angeles County.  And as Los Angeles grew, those dairies
  

10   eventually had pressures with surrounding communities
  

11   encroaching on them, to move.  And many of them initially sold
  

12   their operations in LA County and moved out to Chino, and set
  

13   up dairy there.  Well, LA has been a story of growth, and so --
  

14      Q.  Farming in the path of development.
  

15      A.  Farming in the path of development.  It's actually been
  

16   a very helpful thing, I think, for the terms of the growth of
  

17   the California milk supply.  And in Chino, eventually the urban
  

18   encroachment came in, and there were pressures, pressures from
  

19   nondairy folks who maybe weren't thrilled about dairy being
  

20   right next door to them, even though they bought the house
  

21   knowing full well that the dairy was there.  But the other
  

22   thing that went along with that was that the land values rose.
  

23   And it provided an opportunity for some dairymen to move out of
  

24   the region and locate elsewhere.  And to, frankly, you know,
  

25   they did fairly well, some of them did very well on their land
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 1   appreciation and were able to, was able to use that money to
  

 2   relocate.
  

 3          Now, in some cases they would relocate up into the
  

 4   Central Valley and build a dairy, maybe they had a smaller
  

 5   dairy in Chino and they built a larger dairy in the
  

 6   South Valley.  And in some cases they moved out of the state to
  

 7   places like New Mexico or Washington or Idaho or other places.
  

 8      Q.  So before I became a, want of a better phrase, a milk
  

 9   lawyer, I was a tax lawyer, and the business, that was a whole
  

10   lot simpler.  And were there certain tax aspects of these sales
  

11   and reinvestments?
  

12      A.  Yeah, I'm not a tax expert, so keep that in mind.  I
  

13   don't know the particulars of what kind of exchange was
  

14   involved.  My understanding in talking with people in the
  

15   industry was that to avoid some of the taxes, and I'm talking
  

16   about legal tax avoidance, to not have to write the check --
  

17      Q.  We're not discussing any other than legal fact here.
  

18      A.  Not have to write the check to Uncle Sam on those land
  

19   sales proceeds that they could reinvest in a like enterprise
  

20   and they could use that money to expand.  And that, as I
  

21   observed, and as people have commented on, both in the industry
  

22   meetings and outside the state, I have seen some public, some
  

23   of the dairy publications that have written on this, you know,
  

24   that fueled a lot of the growth in the California dairy
  

25   industry over the years.  Because that extra income from real
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 1   estate sales has allowed them to grow, allowed dairy farms to
  

 2   grow.
  

 3      Q.  So why don't you turn to your statement?
  

 4      A.  Okay.  Consequently, larger quantities of milk began to
  

 5   move from the Southern San Joaquin Valley into Southern
  

 6   California to meet the processing demand in the region.  Even
  

 7   though the largest cheese plant in Southern California closed
  

 8   at the end of 2007, a few stranded mid-sized and smaller cheese
  

 9   plants continued to operate in the region despite the fact milk
  

10   continues to move from the South Valley under the state's
  

11   transportation allowance system.
  

12           California Milk Production Costs Remain Below the
  

13   Averages for the Country
  

14           Dairy farming returns in California have had their ups
  

15   and downs in recent years.  Figure 8 contains an illustration
  

16   of how margins, dairy farm income over production costs, have
  

17   varied since 2003.  While there has been much testimony at CDFA
  

18   hearings in the past that milk production costs are rising in
  

19   California, there has been no discernable trend in margins, as
  

20   good years have been followed by bad years in a somewhat
  

21   cyclical pattern.  The data in Figure 8 were calculated from
  

22   cost of production information reported by CDFA on its website.
  

23   https://www.cdfa.ca.gov/dairy/uploader/postings/copcostcomp/
  

24   Default.aspx
  

25      Q.  And we ask, your Honor, that that just be, that website
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 1   be printed into the transcript as if read, rather than having
  

 2   the witness read it with forward or backward slashes.
  

 3       JUDGE CLIFTON:  Let's go off record just a minute.
  

 4           All right.  Back on record.
  

 5       MR. ENGLISH:  And I'm not going to interrupt, in about a
  

 6   paragraph, the same thing, so we'd ask for that as well.
  

 7       JUDGE CLIFTON:  All right.  So what you have done,
  

 8   Dr. Schiek, is you have gotten to the point where there is a
  

 9   website, and you may resume your testimony, and when you get to
  

10   the point where there's another website if you can point that
  

11   out to us as well.
  

12       DR. SCHIEK:  While the weighted average returns of the CDFA
  

13   sample of farms have fluctuated over time, there is also
  

14   considerable variability of cost and returns among the dairy
  

15   farm sample in CDFA survey.  In Figure 9, feed costs and cost
  

16   of production are shown for almost all of the farms in the
  

17   sample.  Data on farms that produce organic milk and those that
  

18   appear to have high component herds (most likely Jersey herds)
  

19   were eliminated so that what is displayed in the graph are
  

20   herds of the same general type.  The data are from fourth
  

21   quarter of 2014 and were extracted from CDFA's milk cost of
  

22   production feedbacks, which can be found at the following
  

23   website:
  

24   https://www.cdfa.ca/gov/dairy/uploader/postings/copfeedback/
  

25       JUDGE CLIFTON:  All right.  So here the court reporter will
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 1   insert that website in your testimony as if you had read it.
  

 2   All right?
  

 3       DR. SCHIEK:  Milk production costs in the CDFA sample for
  

 4   2014, quarter 4, varied from a low of $14.60 per hundredweight,
  

 5   to a high of $25.79 per hundredweight, a range of $11.19 per
  

 6   hundredweight between the lowest and the highest cost, and had
  

 7   a simple average cost for the sample of $18.82 per
  

 8   hundredweight.  Feed costs in the sample varied from $8.71 per
  

 9   hundredweight to $16.26 per hundredweight for a range of $7.55
  

10   per hundredweight of milk.
  

11           Similarly, net margins show a great deal of variability
  

12   as well (Figure 10).  Margins for the fourth quarter of 2014 in
  

13   the CDFA cost of production sample, ranged from a high of $4.89
  

14   per hundredweight, to a low of, and this should be -$5.84 per
  

15   hundredweight.
  

16       JUDGE CLIFTON:  All right.  Ms. Elliott, I think you will
  

17   just want to just put that figure in parentheses to show that
  

18   it's a negative, that will be the easiest way to show it.  So
  

19   we're on page 36, we're in the first full paragraph, it's
  

20   roughly, what, eight lines down from the top, and we're making
  

21   the ($5.84) figure negative by putting it in parentheses.
  

22       MS. ELLIOTT:  Okay.
  

23       DR. SCHIEK:  Okay.  Margins for the fourth quarter of 2014
  

24   of the CDFA cost of production sample, ranged from a high of
  

25   $4.89 per hundredweight to a low of ($5.84) per hundredweight,
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 1   and had a simple average of $2.06 per hundredweight.  The point
  

 2   here is that individual dairy farmers experience a range of
  

 3   costs and profitability.
  

 4           According to USDA's economic research service, total
  

 5   milk production costs in California in 2014 were well below the
  

 6   national average (Figure 11 and Table 11).  California's lower
  

 7   cost of milk production is driven by scale economies as it is
  

 8   in many Western states.  For each of the years 2010 through
  

 9   2014, ERS data indicate that total milk production costs in
  

10   California were below both Wisconsin's cost by an average of
  

11   $8.70 per hundredweight and average U.S. costs by an average of
  

12   $4.19 per hundredweight.
  

13   BY MR. ENGLISH:
  

14      Q.  Let me interrupt again.  Before we go back and look at
  

15   Exhibit 80 and figures and tables, I want to take a moment or
  

16   two to discuss USDA's cost data calculations.  I think over the
  

17   years there have been a lot of discussion in these hearings,
  

18   and I have certainly asked some witnesses about it.  What is
  

19   your understanding about what you are looking at here with USDA
  

20   costs, and in particular, what they may include, what they
  

21   might not include, for the record.
  

22      A.  Yeah, my understanding in looking through the costs
  

23   that are published on their website and the source data that
  

24   they use is the ARMS data that is sort of jointly collected
  

25   with, by the National Agricultural Statistic Service and ERS.
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 1   Those provide the base numbers, that's a survey of individual
  

 2   farms that they do in a stratified sample to try to get a
  

 3   sample of farms in various size categories at various regions.
  

 4   And by doing that, and kind of knowing what the probabilities
  

 5   are in terms of the distribution of farm sizes in those
  

 6   regions, they can then create an aggregate or a weighted
  

 7   average sort of type cost for the region.
  

 8          And one of the issues with the data is the costs are
  

 9   meant to show total economic costs, which include a full
  

10   allocation of all overhead costs, including any unpaid family
  

11   labor.  And it's the unpaid family labor that probably creates
  

12   some cost numbers that are higher than what people would expect
  

13   to see.  So when we look at this data, sometimes those cost
  

14   numbers seem higher.  They seem to suggest that, you know,
  

15   people just are never making any money in the dairy business.
  

16   And I think if that were totally true, we wouldn't have any
  

17   dairy farmers.  So I think part of the issue is the allocation
  

18   of those family labor costs at some alternative wage rate that
  

19   they claim from an economic perspective that has to be earned
  

20   in order to, in order to fully allocate the economic cost of
  

21   dairy production.
  

22      Q.  Now, whatever they do they do consistently throughout
  

23   the United States, correct?
  

24      A.  Yeah.  So one of the reasons to look at this data is
  

25   there are other collections of production cost information that
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 1   are done by accounting firms and by individual states using
  

 2   different methodologies.  The International Farm Comparison
  

 3   Network includes, I think, two or three production regions as
  

 4   well.  But this is the only one that uses a consistent
  

 5   methodology, the only one that I'm aware of that uses a
  

 6   consistent methodology across all the regions that they are
  

 7   looking at.
  

 8      Q.  Anything further on the issue here about USDA costs?
  

 9      A.  No, unless you want to look through the, go through
  

10   the --
  

11      Q.  I will go through the tables.  But, yes, so turning
  

12   back to Exhibit 80, I think we have now gone through a number,
  

13   so let's, we have not yet looked at Figure 8.  You discussed
  

14   Figure 8, so let's look at page 20 of Exhibit 80 which has
  

15   Figure 8, and tell us what you are showing here?
  

16      A.  Okay.  So Figure 8 is pulled from, or put together from
  

17   the data that is in Table 10.  Table 10 is some milk cost of
  

18   production data that is published by CDFA.  Now, this is not
  

19   the sum total of all the data, these are selected line items in
  

20   their, what they call the milk production, cost of production
  

21   cost comparison.  That's in Table 10.  And so what I have put
  

22   in here for each quarter going forward from first quarter of
  

23   2003 to the first quarter of 2015, is a number that they report
  

24   called income over feed cost.  We also have the feed cost,
  

25   total cost, and then a calculated dairy farm income, marketing
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 1   costs, and then dairy farm income less total costs.  And those
  

 2   are all expressed on a per hundredweight of milk basis.  They
  

 3   also, I think, list cost on a per cow, per month basis, or
  

 4   something, some other parameter.
  

 5      Q.  So is that last column of Table 10 that you plotted --
  

 6      A.  Right.
  

 7      Q.  -- on Figure 8?
  

 8      A.  Right.  The dairy farm income, less total cost is
  

 9   what's plotted on Table 8.  And then there's a solid red line
  

10   that has the average of that number through the sample period.
  

11   And that number average is a $1.45 per hundredweight.
  

12          Now, a note on calculated dairy farm income, which is
  

13   on Table 10.  That is equal to the income over feed cost
  

14   number, plus feed costs, and then also plus marketing costs.
  

15   Now, that may seem a little counterintuitive, but you have to
  

16   kind of know where the income number for income over feed cost
  

17   comes from.  My understanding from talking to the folks who put
  

18   that data together, is that that number is basically the
  

19   producers in the sample's mailbox price.  A mailbox price
  

20   already has things like your hauling cost and your assessments
  

21   for marketing services and check off program and things
  

22   deducted from it.  That is also a line item in the total cost.
  

23   So if you didn't adjust that income number by adding the market
  

24   cost back in, you would be double counting the cost, the
  

25   marketing cost.  You would be essentially subtracting them
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 1   twice.  So you have got to either adjust the cost number
  

 2   downward by the marketing cost or add them back into the income
  

 3   side.  So what I have done here is add them back into the
  

 4   income side so that the marketing costs aren't being double
  

 5   counted.  Does that make sense?
  

 6      Q.  Makes sense to me, don't know if it makes sense to
  

 7   everybody else.
  

 8          All right.  Is that everything on Figure 8 and
  

 9   Table 10?
  

10      A.  Yes, I believe so.
  

11      Q.  All right.
  

12       JUDGE CLIFTON:  Would you go to Figure 8 and tell me why
  

13   this average line is so consistent over this period of time?
  

14   This is like twelve years of time.  I don't quite understand
  

15   why it stayed in the same place all that time.
  

16       DR. SCHIEK:  Oh, that is the average for the period.  So
  

17   it's basically taking all the numbers in all those dots and
  

18   simply doing simple average over the whole period.  It is
  

19   designed to be flat.  It just kind of shows where the
  

20   individual years are relative to the mean return through the
  

21   period, the mean margin through the period.
  

22       JUDGE CLIFTON:  All right.  Okay.  Good.  Thank you.
  

23       MR. ENGLISH:  Thank you, your Honor.
  

24   BY MR. ENGLISH:
  

25      Q.  So does that take us to Figure 9?
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 1      A.  Yes, Figure 9.
  

 2      Q.  Which is on page 22 of Exhibit 8.
  

 3      A.  So both Figure 9 and Figure 10 come from the CDFA's
  

 4   cost of production feedback, sample feedback, cost of
  

 5   production feedback I guess is what it's officially referred
  

 6   to.  And these are available on CDFA's website under their cost
  

 7   of production section.  And I have the address, web address at
  

 8   the bottom of each of Figure 9 and Figure 10.  And so what I'm
  

 9   looking at here is, in Figure 9, the yellow dots with sort of a
  

10   red circle around each of them, that's the cost of production.
  

11   Total cost of production number.  And you can see it ranges
  

12   from a high of $25.79, and actually, the lowest number is sort
  

13   of down close to the middle of the page, $14.60 for
  

14   hundredweight.
  

15          So the purpose, as I said, is just to kind of show how,
  

16   there is sort of a central tendency.  You will notice that
  

17   there's a lot of dairies that are clustered along a line, or
  

18   clustered close to the simple average.  But then there's
  

19   obviously outliers.  And that just shows the sort of spread
  

20   that we see in those total costs.
  

21          The blue diamonds are the feed costs, and we see a
  

22   similar spread, maybe not quite as wide, but a spread
  

23   nonetheless, between the lowest, which was $8.71 per
  

24   hundredweight just to pay for the feed, and $16.26 per
  

25   hundredweight is at the high end.  And then over on the right
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 1   hand side of that graph, the $18.62 is the simple average of
  

 2   all those total costs of production for that quarter of the
  

 3   sample.  And then $11.22 is the average feed cost for all the
  

 4   farms in the sample for that quarter.
  

 5      Q.  Now, you indicate in your testimony that data on farms
  

 6   that process organic milk was eliminated.  Was that eliminated
  

 7   by CDFA or by you?
  

 8      A.  That was eliminated, actually, I did not prepare this
  

 9   table.
  

10      Q.  CDFA?
  

11      A.  No, CDFA did not prepare it either.  I did something
  

12   very similar to this for an earlier hearing, and we had a
  

13   hearing recently and I suggested to Mr. James DeJong, who will
  

14   be probably testifying at sometime during the hearing, that he
  

15   prepare tables like this, so I know exactly how he did it, what
  

16   he did, so.
  

17      Q.  Effectively did it under your direction and control?
  

18      A.  He did it under my suggestion, and I explained to him
  

19   how I did it the first time I did it.  He actually improved on
  

20   it, I think, by eliminating the organic milk and the high
  

21   component milk to get it kind of more into a very consistent
  

22   apples to apples type of comparison.
  

23      Q.  The kind of things that you, as an expert, would rely
  

24   on?
  

25      A.  Yes.
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 1       JUDGE CLIFTON:  What is the high component milk?
  

 2       DR. SCHIEK:  So we have talked a lot about tests of fat,
  

 3   and solids not fat in producer milk, milk from dairy farms.
  

 4   And we have a sort of standard test that we report prices at,
  

 5   which is 3.5 percent fat, and 8.7 percent solid not fat.  When
  

 6   you have dairy cows of a different breed, you often have higher
  

 7   component milk.  So like Jersey dairy cows have different,
  

 8   higher components, higher levels bulk fat and solids not fat,
  

 9   particularly the protein content of the solids not fat is
  

10   higher.  But what also goes along with that, with the Jersey
  

11   herd, for example, is a higher cost of per hundredweight,
  

12   because there's a higher component content, less total volume
  

13   produced from the cows.  And we end up with a higher cost of
  

14   production on a hundredweight basis, although not necessarily
  

15   on a component basis.
  

16           So you are kind of mixing that with a Holstein herds
  

17   that are higher volume but somewhat lower solids content, it
  

18   muddles the picture in terms of the distribution of the cost,
  

19   because what you are looking at different data, different type
  

20   of farm when you are looking at those high component herds.
  

21   BY MR. ENGLISH:
  

22      Q.  And we heard that from Mr. Metzger yesterday.
  

23      A.  Yes, we did.
  

24      Q.  All right.  So turning to Figure 10 on page 23.
  

25      A.  Right.  So this IS simply the, again, the total cost,
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 1   minus the adjust, what I call the adjusted mailbox price, or
  

 2   what did I call it -- calculated dairy farm income.  And it
  

 3   just shows the distribution of that, that's more the margin,
  

 4   that's why it is labeled net margin.  It shows that for the
  

 5   same quarter for the sample, and ranges from high of $4.89, to
  

 6   a low of that ($5.84), which definitely appeared to be quite an
  

 7   outlier from the total.
  

 8      Q.  And is the source of this data CDFA?
  

 9      A.  It is the same source as Figure 9.
  

10      Q.  You mean that Mr. DeJong helped on this as well?
  

11      A.  Yes, he helped, he prepared this as well.
  

12      Q.  And in the same way you would rely on him for that?
  

13      A.  I would.
  

14      Q.  And then before we return to the text, I think you
  

15   referred to both Figure 11 and Table 11, so Figure 11 is based
  

16   on the data from figure 11, Table 11, so please talk about
  

17   Table 11 and then talk about Figure 11.
  

18      A.  Yeah.  Table 11 comes from USDA milk production cost by
  

19   state, published by the Economic Research Service, and they
  

20   have on their website the data by year.  For the 2010 base
  

21   year, they adjust the base year, there will be another base
  

22   year coming up this year, 2015, but they will have, they have
  

23   the data from 2010 and 2014 in a spreadsheet on their website.
  

24   Again, the link is down there at the bottom of the page.  And
  

25   this is just taking the total cost, total production cost
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 1   number from different selected states.  Actually, I think
  

 2   there's a bunch of states on there, I just picked California,
  

 3   Wisconsin, and the U.S. average.  And so you see for 2010,
  

 4   California cost, $16.44, up to 2014, it was $23.90 per
  

 5   hundredweight.
  

 6          And at the far right hand side, I have taken the
  

 7   California cost and subtracted the Wisconsin cost, and then the
  

 8   California cost minus the U.S. average cost to show how much
  

 9   California was under those costs during that time period.
  

10      Q.  All right.  I think we're now ready to go back to your
  

11   statement, and the new section California's Class 1 Market,
  

12   which is on page 36 of Exhibit 79, and 39 of the one we're
  

13   looking at, you and I.
  

14      A.  Okay.
  

15          California's Class 1 Market
  

16          As we have already noted, fluid milk sales represent a
  

17   small portion of the total market for dairy farmers' milk
  

18   (Figure 7).  Data contained in hearing Exhibit 61, Table
  

19   CDFA-D, indicate that California's Class 1 pool utilization of
  

20   milk fat in 2014 ranged from a low of 7.2 percent in March, to
  

21   a high of 8.6 percent in September, while the Class 1 pool
  

22   utilization of solids not fat ranged from a low of 13.7 percent
  

23   in March to a high of 16.3 percent in October.
  

24           Dairy Institute members represent a substantial portion
  

25   (approximately 65 percent) of Class 1 milk processing in
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 1   California, and I have regular discussions with representatives
  

 2   of member companies regarding marketing conditions in the
  

 3   state.  I have not heard any discussions from member companies
  

 4   regarding difficulty in obtaining milk supplies, inadequate
  

 5   supplies, large fluctuations in premiums, or inefficient or
  

 6   otherwise disorderly milk movements.  The largest concerns that
  

 7   my members share pertain to the downward trend in fluid milk
  

 8   sales and what they view is the "unfair" nature of the current
  

 9   Type 70 producer-handler exemption in California's Milk Pooling
  

10   laws.  Later testimony from member companies will address
  

11   producer-handler issues.
  

12           Fluid milk sales in California peaked in 1990 and 1991,
  

13   at almost 6.7 billion pounds annually (Table 12).  Since then,
  

14   aggregate fluid milk sales fell sharply in the early 1990's,
  

15   and then stabilized somewhat being higher in some years and
  

16   lower in others, until 2009.  The period of since 2009 has been
  

17   remarkable for its sharp downward trend in fluid milk sales
  

18   (Figure 12).  In 2009, California beverage milk sales were
  

19   6.496 billion pounds, but declined to 5.826 billion pounds for
  

20   calendar year 2014.  This five-year decline in California
  

21   beverage milk sales was approximately 10.3 percent.  Data in
  

22   Table 12 for U.S. beverage milk sales indicate that this
  

23   downward trend is evidenced in other parts of the country as
  

24   well.
  

25           The downward fluid milk sales trends have also been
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 1   evident in per capita sales of beverage milk (Figure 13).  Per
  

 2   capita sales in both California and the rest of the U.S. have
  

 3   been trending lower for decades, beginning in the early 1980's
  

 4   for California, and as far back as the early 1970's for the
  

 5   rest of the U.S.  In more recent years, the rate of decline in
  

 6   per capita beverage milk consumption has accelerated in
  

 7   California and elsewhere.  Declining beverage milk sales pose
  

 8   challenges for fluid milk processors.  Plant capacity does not
  

 9   necessarily shrink in direct proportion to, nor at the same
  

10   time as fluid milk sales
  

11       JUDGE CLIFTON:  Help me at the bottom of what I am looking
  

12   at, page 37.  I'm looking at "plant capacity does necessarily
  

13   not shrink" and you read it --
  

14       DR. SCHIEK:  Does not necessarily shrink.
  

15       JUDGE CLIFTON:  And the way you read it is the way it is
  

16   supposed to be?
  

17       DR. SCHIEK:  Yes, it is.
  

18       JUDGE CLIFTON:  All right.  So Ms. Elliott, at the bottom
  

19   of page 37, can, I think the, whatever is easier for you,
  

20   however you want to show it, but it should read how,
  

21   Dr. Schiek?
  

22       DR. SCHIEK:  Plant capacity does not necessarily shrink in
  

23   direct proportion to.
  

24       MS. ELLIOTT:  Okay.
  

25       JUDGE CLIFTON:  All right.  And now, Dr. Schiek, you may
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 1   read the sentence in its entirety, please.
  

 2       DR. SCHIEK:  Plant capacity does not necessarily shrink in
  

 3   direct proportion to, nor at the same time as, fluid milk
  

 4   sales.  The competitive environment caused by excess fluid milk
  

 5   plant capacity chasing a smaller market, is likely to put
  

 6   margin pressures on plant operators.  Dairy Institute member
  

 7   companies are concerned about any changes in the regulatory
  

 8   environment that would increase the cost of milk for fluid
  

 9   uses.  They are concerned that such increased costs would
  

10   compound the challenges they are facing, and passing those
  

11   costs on to consumers would not, would certainly not improve
  

12   beverage milk sales.
  

13           Retail prices for fluid milk in California are high in
  

14   some markets and lower in others (Figure 14 and Table 13).
  

15   Data from AC Nielsen Scantrack Reports is published by CDFA on
  

16   its website.  The published average price per gallon represents
  

17   the weighted average of specific brands of milk within the
  

18   specified market, and includes organic milk.  From the monthly
  

19   data reported by CDFA, I calculated five month simple average
  

20   prices for the January through May 2015 period, for whole,
  

21   2 percent, 1 percent, and nonfat milk for selected markets.
  

22   The summary data suggests that San Francisco and Sacramento
  

23   have some of the highest average retail prices for fluid milk
  

24   in the country.  However, prices for fluid milk in Los Angeles,
  

25   and San Diego, where regular, where the regulated minimum
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 1   Class 1 price is actually higher, then strike "show fluid milk
  

 2   prices that".
  

 3       JUDGE CLIFTON:  All right.  Ms. Elliott, are you there?
  

 4       MS. ELLIOTT:  Yes.
  

 5       JUDGE CLIFTON:  And say again, Dr. Schiek, what we strike.
  

 6       DR. SCHIEK:  "Show fluid milk prices that."
  

 7       JUDGE CLIFTON:  Thank you.
  

 8       DR. SCHIEK:  So I'll read that sentence again.
  

 9           However, prices for fluid milk in Los Angeles and
  

10   San Diego, where the regulated minimum Class 1 price is
  

11   actually higher, are fairly close to the U.S. average.  While
  

12   the reason for the disparity between Northern and Southern
  

13   California's retail price data is not clear, cost and
  

14   competitive factors often play a role in explaining such
  

15   differences.
  

16   BY MR. ENGLISH:
  

17      Q.  Before you go to the -- before you go to the summary,
  

18   that's now go back to Exhibit 80 one last time and examine
  

19   Table 12 through Table 13, for figures on pages 26 through 31.
  

20   So please tell us what is on Table 12, which is on both pages
  

21   26 and 27.
  

22      A.  Yes.  So this has U.S. and California population and
  

23   sales of beverage fluid milk from the years 1970 through 2014.
  

24   On the left hand columns after the year, I have the U.S.
  

25   population, that's July 1 of the year listed, except when
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 1   there's a census year, then apparently it is April 1, that's
  

 2   what was reported.  And also has California population on
  

 3   July 1 of the year.  Sources of both that data are the
  

 4   U.S. Census Bureau.
  

 5           Then we have data from CDFA for sales of fluid whole
  

 6   milk, 2 percent milk, 1 percent milk, and skim, and those have
  

 7   been aggregated into all fluid sales, in, and those were all
  

 8   expressed in thousands of gallons.  And then those sales in
  

 9   thousands of gallons are converted to million pounds by looking
  

10   at the weight of whole milk, sort of weighted average of the
  

11   weight of whole milk, times the volume, 2 percent milk, 1
  

12   percent milk, and skim, because they have slightly different
  

13   weights because they are slightly different solids content and
  

14   different specific gravity, so those were included to come up
  

15   with a number that's sales of California fluid milk in millions
  

16   of pounds.
  

17           Then that number of sales in millions of pounds is
  

18   divided by the California population to come up with a per
  

19   capita number.  Now, this is somewhat different a lot of times
  

20   per capita is, some people do some adjustments to per capita
  

21   sales to the population to try to express it on an adult
  

22   population basis, so they, you know, try to look more deeply at
  

23   the numbers.  I did not do that.  This is just a straight
  

24   division by the population.
  

25      Q.  So that's page 26?
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 1      A.  That's page 26.
  

 2      Q.  And what did you do on page 27?
  

 3      A.  Page 27, again, looks at much of the same data.
  

 4   Initial U.S. beverage milk data, and again, the source for this
  

 5   was, the U.S. data was, is a publication from the International
  

 6   Dairy Foods Association called Dairy Facts.  Prior to that it
  

 7   was called Milk Facts.  And they had a collection of data for a
  

 8   number of years on fluid milk sales in the U.S.  I believe
  

 9   their source data for that is AMS USDA.  It's also, more recent
  

10   years the data I got were from Dairy Market News where that
  

11   information is published in a summary table.  So there's
  

12   selected issues where that information gets published.
  

13          And so we have U.S. beverage milk sales, but they are a
  

14   little different in California because buttermilk sales are
  

15   Class I in the federal orders and they are Class 2 in
  

16   California.  So to get apples to apples, I decided to just keep
  

17   it on beverage milk.
  

18      Q.  That was Arabic 2, right?
  

19      A.  Arabic 2.  Unless I say Roman numeral, we assume it is
  

20   Arabic.
  

21          And so I subtracted out the buttermilk sales to get
  

22   basically U.S. milk sales, less buttermilk on a million pounds'
  

23   basis.  And then I subtracted out the California milk sales,
  

24   which now we should have apples to apples, because the other
  

25   Class 1 product in California, that's class Roman numeral II in
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 1   Federal Orders is half and half.  And this data from California
  

 2   excluded half and half.
  

 3          So it's just beverage milk sales.  It is whole, 1
  

 4   percent, 2 percent, skim, for both U.S. and California.  And
  

 5   then I divided the U.S. milk sales, less butterfat, less
  

 6   California milk sales, that's my rest of the U.S. number, and
  

 7   divided that by the U.S. population, with California
  

 8   subtracted, to come with up with the per capita number for the
  

 9   rest of the U.S.
  

10      Q.  At the risk of asking a question to which I don't know
  

11   the answer, I nonetheless note on page 26 and 27, for one, in
  

12   the good news department for California, apparently per capita
  

13   fluid milk sales is somewhat higher than per capita milk sales
  

14   in the United States, outside, leaving outside of California?
  

15      A.  That has been the case and still seems to be the case.
  

16   It is.  So you want to move on to figures?
  

17      Q.  Yes.
  

18      A.  Figure 12 is from 1991 to 2014, just California
  

19   beverage fluid milk sales on an annual basis, and this shows,
  

20   you can see there was a sharp fall in the early part of the
  

21   '90's.  And then a fairly period where it was just kind of up
  

22   and down, not a clear trend upward or downward.
  

23          I think beginning in 2004, interestingly, 2004 or 2005,
  

24   it did look like gosh, maybe we're making some headway, it
  

25   looked like fluid milk sales were starting to come back a
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 1   little bit.  But then you see since 2009, that's the situation.
  

 2   We have been facing very sharp fall in fluid milk sales.  So
  

 3   that's -- that's managed to hit Class 1 utilization in the
  

 4   state, it's not a trend we like to see.
  

 5           Figure 13 just shows the per capita fluid milk sales
  

 6   for both California and the rest of the United States, that
  

 7   portion of the United States that excludes California, and you
  

 8   can see that yes, per capita income was much higher in
  

 9   California.
  

10      Q.  Not income.
  

11      A.  Per capita sales of fluid milk was much higher in
  

12   California at the early part of the period, it is still higher
  

13   than the rest of the U.S. as of 2014, although the gap has
  

14   narrowed.
  

15       JUDGE CLIFTON:  Now, if you could prove a correlation
  

16   between income and fluid milk consumption, I think we would
  

17   have something.
  

18       DR. SCHIEK:  Yeah, maybe so.  Unfortunately, fluid milk is
  

19   one of those categories that is consumed a lot by families that
  

20   have children at home.  And as we have households with smaller
  

21   families, and as we have more households with no children, and
  

22   as we have an aging population, it's not a good demographic for
  

23   fluid milk sales.
  

24   BY MR. ENGLISH:
  

25      Q.  So turning to Figure 14, and based on Table 13 so you
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 1   want to talk about Table 13 first?
  

 2      A.  Yeah, let's talk about Table 13.  As I said, this is --
  

 3   this is a table that I constructed from the monthly information
  

 4   that CDFA publishes on its website.  And that, again, that
  

 5   website is shown at the bottom of the page on Table 13.  And so
  

 6   these are, this is the Nielsen data for whole milk, 2 percent
  

 7   milk, 1 percent, and skim.  And this is a simple average of the
  

 8   monthly data reported on the CDFA website for January through
  

 9   May of this year.
  

10          And I think the interesting issue here is that, you
  

11   know, we see a range of prices.  If we look at Sacramento, look
  

12   at San Francisco.  Let's look at that one.  Whole milk at $4.68
  

13   a gallon, 2 percent milk at $4.54 a gallon, 1 percent milk at
  

14   $4.76, and nonfat at $4.63.  I think, if not the highest,
  

15   San Francisco milk prices are one of the two highest in the
  

16   terms of the markets that were reported.  I don't know about
  

17   you, that's not a tremendous shock to me.  Everything is
  

18   expensive in San Francisco, it's an expensive place to live.
  

19           What's more surprising, I guess, is that Sacramento
  

20   prices aren't far behind, and I live in the greater Sacramento
  

21   area.  It's not as an expensive, as expensive a place to live
  

22   as San Francisco, so I would have maybe expected it on a cost
  

23   of living standpoint that the numbers might be lower.
  

24           But what's interesting, Los Angeles, also a very
  

25   expensive place to live, but fluid milk prices are much lower.
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 1   If we look at the Los Angeles number, $3.25 a gallon for whole
  

 2   milk, $3.16 a gallon for 2 percent, $3.33 for 1 percent, and
  

 3   $3.12 for nonfat.  And if you look at the national average at
  

 4   the bottom of the table, total U.S., you could see that the LA
  

 5   numbers, Los Angeles numbers, prices are actually lower than
  

 6   the U.S. average.  And as I pointed out in my text of my
  

 7   testimony, you know, Los Angeles regulated minimum prices are
  

 8   actually slightly higher than those in Northern California, but
  

 9   the prices are lower.
  

10           And like I said, cost and competitive factors,
  

11   competition level in the retail sector may have something to do
  

12   with that, those cost of living things that I talked about also
  

13   may have something to do with that, wage contracts may be
  

14   different between Northern California and Southern California.
  

15   There could be a variety of factors that explain that
  

16   difference.
  

17      Q.  So you have now talked about Exhibit 80, and why don't
  

18   you read the summary and the final two paragraphs of
  

19   Exhibit 79.
  

20      A.  Okay.  Okay.
  

21          SUMMARY
  

22          We see no evidence that a Federal Milk Marketing Order
  

23   is needed to address disorderly marketing.  The state of
  

24   California currently has an effective pricing and pooling
  

25   system for fostering orderly marketing.  If, however, the

4018



TRANSCRIPT OF PROCEEDINGS - XX

 1   Secretary concludes that an FMMO is warranted, we believe that
  

 2   it should promote orderly marketing via the following
  

 3   provisions that are typical and operative in most Federal Milk
  

 4   Marketing Order orders.  These provisions will be discussed in
  

 5   more detail by other witnesses, but the subjects are introduced
  

 6   here.
  

 7           There should be appropriate pool plant and handler
  

 8   definitions for the California market.  As in other orders,
  

 9   performance requirements for supply plants and handlers, which
  

10   require them to supply the Class I market in order to pool
  

11   their milk, should be used in California, as they are the best
  

12   mechanisms for assuring that the Class I market is served.  The
  

13   notion of mandatory or "inclusive" pooling should be rejected,
  

14   as it does not provide any positive economic incentive to
  

15   supply the Class I market.
  

16           Any California Order should also include a
  

17   producer-handler definition like those currently in place in
  

18   other Federal Milk Marketing Orders.  The California Order
  

19   should have pooling regulations that treat California producer
  

20   quota appropriately and in a manner that does not create
  

21   disorderly marketing.  Pooling provisions under the Order
  

22   should be consistent with the other requirements of the Act,
  

23   and should not discriminate against out-of-state producers or
  

24   producers in California that do not own quota.  The Order
  

25   should provide for appropriate classification of milk usage and
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 1   shrinkage (recognizing that certain plant technologies result
  

 2   in higher shrinkage).  Furthermore, it is crucial that the
  

 3   Order established, excuse me, that the order establish -- it
  

 4   should be establish instead of establishment.
  

 5       JUDGE CLIFTON:  Thank you, Ms. Elliott.
  

 6       DR. SCHIEK:  Further, it is crucial that the Order
  

 7   establish accurate and economically reasonable minimum Class
  

 8   prices that are represented of California marketing conditions.
  

 9       JUDGE CLIFTON:  Could I ask why minimum is underlined?
  

10   Why -- why are you emphasizing that in that way?
  

11       DR. SCHIEK:  When another witness, who may be familiar to
  

12   you, comes to testify about Class prices, we'll emphasize our
  

13   philosophy that regulated prices need to be minimum prices in
  

14   the market.
  

15       JUDGE CLIFTON:  Thank you.
  

16       MR. ENGLISH:  Thank you, your Honor.
  

17   BY MR. ENGLISH:
  

18      Q.  So before I move admission of Exhibit 79 and 80 and sit
  

19   down, what, summarize, there's a lot of history, a lot of
  

20   issues.  What is the point of talking about all this history,
  

21   and the California markets and how they work, and the
  

22   population, and the capita consumption, and all your tables in
  

23   Exhibit 80.  What's the summary of what you are trying to do?
  

24      A.  I think what I wanted to show is that this has not been
  

25   a state regulatory program where operating in California for
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 1   milk, where the state has left the field and really not been an
  

 2   active participant in maintaining or attempting to maintain
  

 3   orderly marketing.  And some of the decisions that they have
  

 4   made over the years, which maybe producers didn't like, maybe
  

 5   we didn't like, and there have been some of those, too, quite a
  

 6   few, they have done and they had a justification for them.  We
  

 7   may not always agree with their justification or the reasons
  

 8   that they have done them, but they have justified them based on
  

 9   the legislative mandates they have to run the program.  And so
  

10   all the history was to kind of late the groundwork and show
  

11   that this is a program with a lot of history, where both the
  

12   legislature and the regulators have been responsive, and they
  

13   have made the decisions they have made to maintain orderly
  

14   marketing in California as they see it.
  

15          And the section on the, all the graphs and charts is
  

16   basically to get the picture of how the industry looks today,
  

17   how it has looked and how it looks today, and we don't see
  

18   anything in that data that suggests that there is significant
  

19   disorderly marketing going on.  Not that, not at a level that
  

20   would undermine the integrity of the program or the ability of
  

21   the state to operate an effective program.
  

22      Q.  Thank you.  With that, I move the admission of
  

23   Exhibits 79 and 80.
  

24       JUDGE CLIFTON:  Ms. Elliott, I want to ask you to look at
  

25   page 4 of Exhibit 79.  I marked a little change and I'm not
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 1   positive that we made it.  On page 4, working up from the
  

 2   bottom of the page, about seven lines, the line reads,
  

 3   "Consumers, by not requiring them to pay milk prices that were
  

 4   higher than those need" is there, have you made any change to
  

 5   the word need on the record copy?
  

 6       MS. ELLIOTT:  No, I have not made any changes to that page.
  

 7       JUDGE CLIFTON:  All right.  Would you look at that page,
  

 8   Dr. Schiek, and tell us if there needs to be a change to the
  

 9   word need?
  

10       DR. SCHIEK:  Okay.  How many lines up?
  

11       JUDGE CLIFTON:  About seven on page 4.
  

12       MR. ENGLISH:  Let me hand him --
  

13       DR. SCHIEK:  I have got --
  

14       JUDGE CLIFTON:  Oh, you have got a different version.
  

15       DR. SCHIEK:  No, I have the right version.  What does the
  

16   sentence begin with?
  

17       JUDGE CLIFTON:  Okay.  The sentence is long.  The sentence
  

18   begins with "The agriculture Department director set minimum
  

19   resale prices so as to cover all reasonable costs."
  

20       DR. SCHIEK:  Including a reasonable return on investment
  

21   for reasonably efficient distributors of various types and a
  

22   product consumers by not requiring them to pay milk prices that
  

23   were higher than those -- should have been needed.
  

24       JUDGE CLIFTON:  All right.  So would you add the "ED" to
  

25   that for us, Ms. Elliott?  And so Dr. Schiek, just read that
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 1   line, if you will.
  

 2       DR. SCHIEK:  Consumers, by not requiring them to pay milk
  

 3   prices that were higher than those needed for the maintenance
  

 4   of adequate and efficient distribution facilities.
  

 5       JUDGE CLIFTON:  Thank you.  Now, I know that was a quote,
  

 6   that is in quotations, isn't it?
  

 7       MR. ENGLISH:  No, that's a footnote, that's an end note
  

 8   there, your Honor.  It may look like quotes, but it is an end
  

 9   4.  It turned out when we converted, we did the easy convert
  

10   from number, from footnotes to end notes, the system converted
  

11   them from numeric to Roman.
  

12       DR. SCHIEK:  And small Romans.
  

13       MR. ENGLISH:  Turned it to a Federal system.
  

14       JUDGE CLIFTON:  All right.  So is there anyone that wishes
  

15   to question Dr. Schiek regarding Exhibit 79 before you
  

16   determine whether you have any objections?  No one.  Are there
  

17   any objections to the admission into evidence of Exhibit 79?
  

18   There are none.  Exhibit 79 is admitted into evidence.
  

19            (Thereafter, Exhibit 79 was
  

20            received into evidence.)
  

21       JUDGE CLIFTON:  With regard to Exhibit 80, does anyone wish
  

22   to question Dr. Schiek before determining whether you have any
  

23   objections?  No one.  Is there any objection to the admission
  

24   into evidence of Exhibit 80?  There are none.  Exhibit 80 is
  

25   admitted into evidence.
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 1            (Thereafter, Exhibit 80 was
  

 2            received into evidence.)
  

 3       MR. ENGLISH:  Your Honor, the witness is available for
  

 4   cross-examination.  I know we have been going for an hour and
  

 5   ten minutes, it's five to four, do you want to start some cross
  

 6   and then do a quick break or whatever, I'm happy to go either
  

 7   way.  I assume Dr. Schiek is happy on that.
  

 8       JUDGE CLIFTON:  Those of you who will have questions for
  

 9   Dr. Schiek, would you like a break first?  No need.  Let's keep
  

10   going.
  

11                        CROSS-EXAMINATION
  

12   BY MR. BESHORE:
  

13      Q.  Marvin Beshore.  Good afternoon, Dr. Schiek.
  

14      A.  Good afternoon.
  

15      Q.  I have some good news for you to start.  Mr. English
  

16   started his examination of Mr. Hollon the first time with 12
  

17   topics.  I only have 11 to start.
  

18      A.  Oh, thank goodness.
  

19      Q.  All right.  Let's start at the beginning.
  

20          Dairy Institute of California, who you are employed by,
  

21   appearing on behalf of, interested in learning for the record
  

22   who that is.  Your testimony here, first page or so, says you
  

23   have 25 companies in the Dairy Institute.  And I noted in your
  

24   testimony in June, CDFA, that you were testifying there on
  

25   behalf of 30 dairy companies.  Has the membership shrunk since
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 1   June?
  

 2      A.  We have had some consolidations in our member list.
  

 3   Okay?  So what I mean by that is that we had multiple company
  

 4   members, some of which were under common ownership, and those,
  

 5   there's been some consolidation in terms of those companies.
  

 6      Q.  And --
  

 7      A.  And we did lose a member as well.
  

 8      Q.  Okay.  So you lost one member and four others have been
  

 9   consolidated into the current 25 members?
  

10      A.  Correct.
  

11      Q.  And I noticed also that in June you were testifying on
  

12   behalf of 70 percent of the State's fluid milk products.  Today
  

13   you are testifying on behalf of 65 percent of the State's fluid
  

14   milk.  Can you account for that?
  

15      A.  Yes.  I believe some of CDFA's published data, I was
  

16   able to get a more accurate percentage of the market.
  

17      Q.  So you overstate that a bit to CDFA?
  

18      A.  Overestimated.  70 percent was what it was at for a
  

19   long time, but marketing conditions change.
  

20      Q.  Your members have lost market share?
  

21      A.  Yes.  I would say that's the outgrowth of that.
  

22      Q.  Now, can you tell us who those 25 dairy companies are?
  

23      A.  Not from here, no.
  

24      Q.  Because you don't have the list in front of you?
  

25      A.  Because I don't have the list in front of me.
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 1      Q.  Okay.
  

 2      A.  But as a general policy of ours not to give out our
  

 3   pool membership list.
  

 4      Q.  Is it a trade secret?  Considered to be a trade secret?
  

 5      A.  Yeah, I mean, we have a general policy that we don't,
  

 6   we don't do that.
  

 7      Q.  But do your members not want to be identified for this
  

 8   hearing record?
  

 9      A.  That's just our policy.  I can't tell you, you know,
  

10   whether, many times people will testify, member companies will
  

11   testify and identify themselves as member of the Institute.
  

12      Q.  I understand that.  You have been working for the
  

13   Institute for 18 years.  What's the basis of that policy?
  

14      A.  That policy existed when I got there.
  

15      Q.  Has it been discussed or reviewed in the time you have
  

16   been there?
  

17      A.  No.
  

18      Q.  Okay.  Do you have any idea what the basis of it is?
  

19      A.  I really don't.
  

20      Q.  So you can't enlighten the record with respect to why
  

21   the dairy companies that you are representing in this hearing
  

22   will not provide their identity for the hearing record?
  

23      A.  I suspect that the dairy companies who are going to
  

24   testify at this hearing will probably provide their identity
  

25   for the hearing record.
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 1      Q.  Will all of your members testify?
  

 2      A.  I do not believe every member will testify.
  

 3      Q.  Okay.  Let me ask you if you can associate the names
  

 4   with the dairy company, if you are familiar with them, if I
  

 5   give you some names.  David Ahlem, A-H-L-E-M?
  

 6      A.  Yes.
  

 7      Q.  What company is he?
  

 8      A.  Hilmar Cheese Company.
  

 9      Q.  And is Hilmar a member of the Dairy Institute of
  

10   California?
  

11      A.  They are.
  

12      Q.  Mack Berry, B-E-R-R-Y?
  

13      A.  Driftwood Dairy.
  

14      Q.  Is Driftwood Dairy a member of Dairy Institute of
  

15   California?
  

16      A.  They are.
  

17      Q.  And what sector of the industry do they represent?
  

18      A.  They are a fluid milk processor.
  

19      Q.  Michael Anthony.
  

20      A.  Michael Anthony is with Unified Western Grocers, I
  

21   believe is the name of the company.
  

22      Q.  Is that company a member of the Dairy Institute of
  

23   California?
  

24      A.  They are.  They have testified at hearings to that
  

25   effect.
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 1      Q.  And is that a processing dairy company?
  

 2      A.  That's a fluid milk processor, yes.
  

 3      Q.  Okay.  Marcus Benedetti, B-E-N-E-D-E-T-T-I?
  

 4      A.  Clover Stornetta Farms.
  

 5      Q.  And is that company a member of the Dairy Institute of
  

 6   California?
  

 7      A.  They are.
  

 8      Q.  And what sector of the industry are they in?
  

 9      A.  Mostly fluid milk products.
  

10      Q.  Other products, also?
  

11      A.  I believe so.
  

12      Q.  Which are?
  

13      A.  I believe they do some Class II products.
  

14      Q.  Okay.
  

15      A.  And they may provide products under their own label
  

16   that are custom processed by someone else.
  

17      Q.  Okay.  Dennis Brimhall?
  

18       JUDGE CLIFTON:  Mr. Beshore, what was the first name on
  

19   Benedetti?
  

20       MR. BESHORE:  Marcus, M-A-R-C-U-S.
  

21       JUDGE CLIFTON:  Thank you.
  

22       DR. SCHIEK:  Super Store Industries.
  

23   BY MR. BESHORE:
  

24      Q.  Mr. Brimhall?
  

25      A.  Is who he was employed by.
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 1      Q.  Okay.  And is that, The Super Store Industries a member
  

 2   of the Dairy Institute of California?
  

 3      A.  They are.
  

 4      Q.  And what is their business?
  

 5      A.  They do, they have a fluid, they process fluid milk
  

 6   products, they also process cultured and frozen products.
  

 7      Q.  Okay.  Randall Dei, or D-E-I?
  

 8      A.  "Day"  D-E-I, Safeway, Safeway Stores.
  

 9       JUDGE CLIFTON:  I'm trying to keep up, but I need the name
  

10   again for the Super Store person?
  

11       MR. BESHORE:  Dennis Brimhall, B-R-I-M-H-A-L-L.
  

12       JUDGE CLIFTON:  Thank you.  And Randall "Day" how is that
  

13   spelled?
  

14       MR. BESHORE:  D-E-I, Randall is R-A-N-D-A-L-L.
  

15       JUDGE CLIFTON:  And "Day" is D-E-I?
  

16       MR. BESHORE:  Yes.
  

17       JUDGE CLIFTON:  All right.  Then what was your response to
  

18   that, Dr. Schiek?
  

19       DR. SCHIEK:  He's with Safeway Stores.
  

20       MR. BESHORE:  Which is a fluid milk processor?
  

21       DR. SCHIEK:  Fluid milk and, I think they do frozen and
  

22   cultured products as well.
  

23   BY MR. BESHORE:
  

24      Q.  Okay.  And they are a member of the Dairy Institute of
  

25   California?
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 1      A.  They are.
  

 2      Q.  Greg Dryer, I think we're going to hear from him
  

 3   shortly.
  

 4      A.  With Saputo Cheese.
  

 5      Q.  Evan Kinser, K-I-N-S-E-R.
  

 6      A.  Dean Foods Company.
  

 7      Q.  They are a member of the Dairy Institute?
  

 8      A.  Uh-huh.
  

 9       JUDGE CLIFTON:  That was a yes?
  

10       DR. SCHIEK:  Yes.
  

11   BY MR. BESHORE:
  

12      Q.  Jeff Malbon, M-A-L-B-O-N?
  

13      A.  Yoplait.
  

14      Q.  And is Yoplait a member of the Dairy Institute?
  

15      A.  Yes.
  

16      Q.  What is their business?
  

17      A.  Yogurt.
  

18      Q.  Renee Peets, R-E-N-E-E, P-E-E-T-S.
  

19      A.  I am not sure who she works for now.
  

20      Q.  Was, did she, in 2013, work for a member of the
  

21   Dairy Institute of California?
  

22      A.  Yes, Kraft Foods.
  

23       JUDGE CLIFTON:  Dr. Schiek, you are cutting him off a
  

24   little.  So even though I'm amazed at how you can recall all of
  

25   this, slow down a bit.
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 1       DR. SCHIEK:  Kraft Foods.
  

 2   BY MR. BESHORE:
  

 3      Q.  And what is Kraft's milk processing business in
  

 4   California?
  

 5      A.  Cheese and cultured products.
  

 6      Q.  And they are a member of the Dairy Institute?
  

 7      A.  Yes.
  

 8      Q.  Tom Murray, M-U-R-R-A-Y?
  

 9      A.  Formerly with a division of Dean Foods.
  

10      Q.  Okay.  Mike Newell, N-E-W-E-L-L.
  

11      A.  HP Hood.
  

12      Q.  Which is a member of the Dairy Institute?
  

13      A.  Yes.
  

14      Q.  Sue Taylor, I think we know her.
  

15      A.  I think you know her.
  

16      Q.  Michael Shotts, S-H-O-T-T-S?
  

17      A.  Farmdale Creamery.
  

18      Q.  Is Farmdale Creamery a member of the Dairy Institute of
  

19   California?
  

20      A.  Yes.
  

21      Q.  And what is the business of Farmdale Creamery?
  

22      A.  Cheese and cultured products.
  

23      Q.  Rob Byrne, B-Y-R-N-E.
  

24      A.  I believe Mr. Byrne is with Schreiber Foods.
  

25      Q.  Schreiber?
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 1      A.  Schreiber.
  

 2      Q.  That's S-C-H-R-E-I-B-E-R?
  

 3      A.  Sounds right.
  

 4      Q.  Okay.  And is Schreiber Foods a member of the Dairy
  

 5   Institute?
  

 6      A.  They are not.
  

 7      Q.  Were they at one time?
  

 8      A.  At one time they were.
  

 9      Q.  As recently as 2013?
  

10      A.  Yes.
  

11      Q.  Gil DeCardenas, De C-A-R-D-E-N-A-S?
  

12      A.  Yes, Cacique.
  

13      Q.  Could you spell that?
  

14      A.  C-A-C-I-Q-U-E.
  

15      Q.  And is Cacique a member of the Dairy Institute of
  

16   California?
  

17      A.  They are.
  

18      Q.  What is their business in California, milk processing
  

19   business?
  

20      A.  They have a line of products, Hispanic cheese being
  

21   one.  I think they also do some cultured products.
  

22      Q.  Okay.  Patrick Dryer, D-R-Y-E.
  

23      A.  Formerly with Nestle.
  

24      Q.  And is Nestle a member of the Dairy Institute of
  

25   California?
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 1      A.  They are.
  

 2      Q.  Did I miss any members?
  

 3      A.  Off the top of my head, I can't tell you.  You have got
  

 4   quite a few of them, though.
  

 5      Q.  Okay.  And are you prepared to provide the rest that I
  

 6   missed?
  

 7      A.  I'll check with the Executive Director and see whether
  

 8   I can.
  

 9      Q.  Thank you.  Let's turn to legal economic history.
  

10   First of all, is prima facie an economic term?
  

11      A.  No, not particularly.
  

12      Q.  Okay.  You used it on page 2 of your testimony, I was
  

13   curious, is that a term commonly used in the everyday
  

14   discourse?
  

15      A.  You know, there's a lot of terms in here that I don't
  

16   commonly use in everyday discourse, but no, I'm not one to use
  

17   that very often.  It seemed to fit that's why I put it in.
  

18      Q.  Let me see if I understand.  You start -- you start
  

19   your discussion of the, you know, history, the regulation of
  

20   milk marketing in California back in the '30's and you bring it
  

21   up-to-date.
  

22          So a substantial portion of your statement, as I
  

23   understand the thesis, you are, or the story as you have
  

24   presented it, in the early '30's there were federal agreements,
  

25   the feds botched it, California stepped in in '35 with the
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 1   Young Act, and has successfully, from your perspective,
  

 2   regulated the marketing of milk in California since that time
  

 3   and to the present.  Reasonably fair?
  

 4      A.  Well, I don't know if I would say the feds botched it.
  

 5   That's not what I, I don't, I don't believe I said that.  But,
  

 6   but, state regulation came about, and there have been
  

 7   additional acts passed, and new programs to deal with changing
  

 8   market conditions in California.
  

 9      Q.  So the starting point that I was referencing, you say,
  

10   and you, you know, it is your  starting point, under the '33
  

11   Agricultural Adjustment Act, I'm on page 3, I'm not reading
  

12   every sentence, or not every word, but marketing agreements
  

13   were set up in the state.  And you say, when the U.S. Supreme
  

14   Court held that these original marketing agreements were
  

15   invalid, California was left without any regulatory programs to
  

16   address the state dairy industry's problems at the time.  And
  

17   that's what I refer to as you describing the feds as having
  

18   botched it.
  

19       MR. ENGLISH:  Well, I think that's a mischaracterization.
  

20       MR. BESHORE:  I'm just telling him that's what I was
  

21   referring to.
  

22       MR. ENGLISH:  Okay.  But I think that if the Supreme Court
  

23   ruled on something, that's hardly called botching it.
  

24   BY MR. BESHORE:
  

25      Q.  Okay.  That's my question.  What is the source of your
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 1   statement, when the U.S. Supreme Court held that these original
  

 2   marketing agreements were invalid, what's your source for that?
  

 3      A.  Well, I think there's multiple sources.  It is
  

 4   discussed in a paper by Alden Manchester, "Milk Pricing in the
  

 5   United States", Manchester and, I think I cite that, Manchester
  

 6   and Blaney.  A lot of my early education, "Coming to
  

 7   California" was from Larry Maes, who had been Executive
  

 8   Director of Dairy Institute, and prior to that was with the
  

 9   Alameda County Milk Dealers.  He's a source of a lot of the
  

10   history that I have.  He talked about that.  I think it's been
  

11   discussed in CDFA publications about milk pricing program in
  

12   California.  I believe there are several on the website that
  

13   they have put up, historic documents where it is discussed as
  

14   well.
  

15      Q.  Okay.  What Supreme Court case are you referring to
  

16   there?
  

17      A.  I don't know the case.
  

18      Q.  But you are sure there is one?
  

19      A.  Okay.  That's what I read.  I'll admit to you,
  

20   Mr. Beshore, I was not there in the 1930's.
  

21      Q.  But that's your testimony?
  

22      A.  It is my testimony of the history as I know it.
  

23      Q.  Okay.
  

24       JUDGE CLIFTON:  Now, let me stop you there, Mr. Beshore.  I
  

25   see the spelling of Blaney in the end notes, B-L-A-N-E-Y, I
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 1   don't know the spelling of Larry Maes' name.
  

 2       DR. SCHIEK:  M-A-E-S.
  

 3       JUDGE CLIFTON:  M-A-E-S.  Thank you.
  

 4   BY MR. BESHORE:
  

 5      Q.  Your testimony, as it goes on to discuss the status of
  

 6   regulation of the milk marketing in California, talks about
  

 7   orderly and disorderly quite a little bit, correct?
  

 8      A.  Yes, it does.
  

 9      Q.  Okay.  Now, and as I, as I gather, your conclusion is
  

10   that because California has a regulatory system that involves
  

11   minimum pricing in market-wide pooling, it's orderly, and
  

12   therefore, there is no basis for a Federal Milk Marketing
  

13   Order, correct?
  

14      A.  No, I wouldn't really say that's my conclusion.
  

15      Q.  Oh, you concluded it is not orderly?
  

16      A.  No, I am not concluding that those features are the
  

17   reason why I was, the sole reason that I'm saying it is
  

18   orderly.
  

19      Q.  Okay.  The other features that, from which you conclude
  

20   that it is orderly are?
  

21      A.  Okay.  The issues that I just went through; milk
  

22   movements, production levels, adequate supplies of Class I milk
  

23   for fluid use.
  

24      Q.  Okay.  Is that pretty much it?
  

25      A.  Okay.  Well, let me go back to the testimony.  I can
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 1   read it again, if you would like.
  

 2      Q.  No.  No.
  

 3      A.  Adequate milk supplies for fluid use, orderly milk
  

 4   movements.  I think the Class I market being served, and I
  

 5   believe I talked a little bit in there about sort of a working
  

 6   definition of orderly marketing, it is my working definition,
  

 7   although --
  

 8      Q.  And that is?
  

 9      A.  It is basically.
  

10       JUDGE CLIFTON:  Mr. Beshore, I have got to caution you, you
  

11   know, you are asking him to summarize these 40 pages in a
  

12   nutshell.  Give him time to think.  Don't push.
  

13       MR. BESHORE:  I apologize, Dr. Schiek, go ahead.
  

14       JUDGE CLIFTON:  All right.  So you were telling us about
  

15   your working definition, Dr. Schiek.
  

16       DR. SCHIEK:  Yes.  My definition is basically that the
  

17   fluid milk market is being adequately served and that milk is
  

18   moving in an orderly fashion to serve that market.  Milk is
  

19   moving where it is needed, when it is needed and at a
  

20   reasonable cost, and in an efficient manner.  That's my working
  

21   definition of orderly marking.
  

22   BY MR. BESHORE:
  

23      Q.  Okay.  So your working definition focuses on the fluid
  

24   market and its service?
  

25      A.  It does.
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 1      Q.  Okay.  And when you say it is adequately served in
  

 2   California ordinarily.  The fluid market uses a little more
  

 3   than 10 percent of the milk production in the state, therefore,
  

 4   there's enough milk to serve it?
  

 5      A.  There's enough milk to serve it, and it is being
  

 6   served.
  

 7      Q.  So can you, and when you talk about production, the
  

 8   system providing for enough production, is that what you mean?
  

 9   That the California regulatory system has allowed more than
  

10   enough milk to be produced in California to serve that fluid
  

11   market?
  

12      A.  Yes, that's the result.
  

13      Q.  And that's the test for orderly, in your view?
  

14      A.  That's having adequate supplies of Grade A milk for
  

15   fluid use is one of the, one of the requirements, I guess, for
  

16   a market to be orderly under the purposes of the orders, as I
  

17   understand them.
  

18      Q.  Can you, so if California's milk production were
  

19   reduced by 50 percent, half the farmers went out of business,
  

20   and there was still some Class I utilization was then about 20
  

21   percent rather than 10 now.  There would be plenty of milk to
  

22   supply the fluid market, correct?
  

23      A.  Yes, there would.
  

24      Q.  And would that be an orderly marketing situation?
  

25      A.  I think it would depend on the manner in which that
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 1   happened.  If it happened over a long period of time, and in a
  

 2   fashion where that was, that was the economic result because of
  

 3   changing comparative advantage in the marketplace, that could
  

 4   be orderly.  There are places in this country that produce less
  

 5   than half the milk that they used to.  So it really will depend
  

 6   on what kind of conditions that reduction in production creates
  

 7   in the marketplace and how it disrupts milk movements and milk
  

 8   movement patterns and the ability of plants to secure supplies.
  

 9      Q.  So if half the farmers in California went out of
  

10   business in an orderly fashion, that would be an orderly
  

11   regulatory program?
  

12      A.  I would say half the farmers in California have gone
  

13   out of business over the last, you can go back and look at the
  

14   farm numbers, but that's happened.  It's happened in every
  

15   state.
  

16      Q.  And if half the production, I was only focusing on
  

17   farmers, okay?  If half of the production in California left
  

18   the state, was reduced, no longer was there, and it happened in
  

19   a, what, an orderly fashion, that would be an acceptable
  

20   regulatory program?
  

21      A.  Well, I think it depends on the reasons that it is
  

22   happening.  You know, there's a lot about California that is
  

23   potentially changing.  California has never really had a
  

24   comparative advantage in milk production, it's had an absolute
  

25   advantage in terms of cost at different points in its history,
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 1   and the growth, I think, has always been driven by that.  But
  

 2   let's face it, milk can be made in many locations.  Milk can be
  

 3   produced in many locations.  There are other agricultural
  

 4   enterprises in California that are not really able to be
  

 5   carried out in other parts of the country.  And this is just an
  

 6   economic concept, but when resources are constrained, so
  

 7   there's tighter conditions for land or water, generally you are
  

 8   going to see a region begin to adapt so that its comparative
  

 9   advantage is expressed.  So maybe we're starting to see some of
  

10   that here in California.  You know, will half the production
  

11   leave the state?  I don't think so.  But I think what we are
  

12   seeing is that, you know, there's other agricultural
  

13   enterprises that are going to be able to command more of the
  

14   scarce resources in the state.
  

15      Q.  So you would anticipate production will continue to
  

16   decline because of the factors you have just mentioned, that
  

17   is, that there are other more favorable factors competing, the
  

18   pursuits of commodities competing for those resources?
  

19      A.  I'm not saying it necessarily will continue to decline,
  

20   I certainly hope that it doesn't.  But I think what we have
  

21   seen is that there's changing economic conditions.  When I was
  

22   coming out to work at Dairy Institute, almonds were kind of a
  

23   money loser.  People were plowing up their almond groves.  Now
  

24   people are planting almond groves like crazy.  And part of that
  

25   has to do with the demand for almonds, but another part of that
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 1   is that almonds, on a commercial level, aren't able to be
  

 2   produced in a lot of other areas of the country.
  

 3      Q.  Is there any condition other than the interruption of
  

 4   flow of milk to the Class I market that you would view as
  

 5   sufficiently disorderly to support the promulgation of the
  

 6   Federal Milk Marketing Order in California?
  

 7      A.  My view is Federal Milk Marketing Orders are about
  

 8   assuring adequate supplies of fluid milk.
  

 9      Q.  Period?
  

10      A.  Period.  Now, and keeping that marketing of that milk
  

11   orderly.  Now, would I say that, you know, there's a, there
  

12   wouldn't be a problem if there was a rapid drop in the number
  

13   of, in the amount of milk production in the state?  No.  Is it
  

14   an issue that needs a Federal Order regulatory solution?  I
  

15   don't think that's what Federal Orders are designed to address.
  

16      Q.  In your view, they are only designed to address getting
  

17   an adequate flow of milk to the 10 percent, to the fluid
  

18   handlers in California that process about 10 percent of the
  

19   milk?
  

20       MR. ENGLISH:  I object, that's not what he said.
  

21       MR. BESHORE:  That's a question.
  

22       JUDGE CLIFTON:  Yeah.  So you can ask the question, but the
  

23   way you phrased it, it sounds like you were suggesting that
  

24   that's what he just said.  And I don't think he necessarily
  

25   meant supply handlers.
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 1       MR. BESHORE:  Fluid milk processing plants.
  

 2       JUDGE CLIFTON:  Well, all right.  Well, when he says
  

 3   ensuring adequate supplies of fluid milk, I think you ought to
  

 4   ask him whether any of that is supposed to get to the
  

 5   consumers.  If you don't think that, if you think it's, as long
  

 6   as it gets to a plant it is okay -- at any rate, go ahead and
  

 7   ask a new question, if you will.
  

 8   BY MR. BESHORE:
  

 9      Q.  I think if I remember, my question was whether there's
  

10   any condition other than -- no.  I can't remember what the
  

11   question was, honestly.  Let me -- let me just ask you this.
  

12           If it were the case that a state regulatory program,
  

13   state milk marketing program, established minimum prices to
  

14   farmers, dairy farmers in the state, which were inadequate to
  

15   support their operations, which were below their cost, would
  

16   that be a reason, would that be a system that was supporting
  

17   orderly marketing conditions in your view?
  

18      A.  Okay.  I believe that regulated prices are not
  

19   necessarily, and don't necessarily need to cover all producer's
  

20   costs, all the time.  I think there's a role that market plays
  

21   as well through premiums that will, if there's inadequate
  

22   supplies of milk for the marketplace, those premiums will
  

23   develop and pay what's needed to be paid to keep dairy farmers
  

24   in the business to supply the market.  And I think that's true
  

25   whether it is a fluid market or whether it is manufactured
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 1   market.
  

 2      Q.  Okay.  So in your view, no regulated price is too low
  

 3   because there can be premiums above it to make the supplies
  

 4   get, to bring the supplies along and make them get to market;
  

 5   is that correct?
  

 6      A.  No, that's not my view.  That's not what I said.
  

 7      Q.  Okay.  What I heard you say was that minimum prices do
  

 8   not need to cover costs, at least certain producers' costs,
  

 9   because you can have over order premiums that will preserve the
  

10   milk supply.
  

11      A.  First of all, I think we probably have to talk about
  

12   what we really mean by cost.  Are you talking about all
  

13   producer's costs, are you talking about average costs, are you
  

14   talking about efficient producer's costs, are you talking about
  

15   their costs all the time or their cost in a given month?
  

16      Q.  Okay.
  

17      A.  Okay?  What do you want to talk about?
  

18      Q.  Well, let me ask it this way.  Is there a regulated
  

19   price, a state minimum regulated price, related to any cost you
  

20   choose, which, in your view, would be too low so that it did
  

21   not preserve orderly marketing conditions?
  

22      A.  I think that if you had a really, really low regulated
  

23   price so that it was sort of never, never coming into play,
  

24   meaning prices were always above the regulated minimum and you
  

25   have to ask yourself the question why you would have the
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 1   system.  Is the system necessary?  Because the regulated, the
  

 2   premiums are always kicking in.  So I kind of view regulated
  

 3   minimum prices as kind of an undergirding of the system, not
  

 4   creating the price at which all business is transacted, but
  

 5   being kind of in the range but on the low side.  Because I
  

 6   think the danger is in always setting minimum prices too low
  

 7   because there is a market mechanism to correct prices that are
  

 8   under the market-clearing level, and that's premiums.  If you
  

 9   set them above market-clearing levels, then they are too high.
  

10   And you know, particularly, under a system of mandatory
  

11   pooling, there's no correction available for that, other than
  

12   people to go out of business or move elsewhere.
  

13      Q.  Okay.  Let me just ask one final question here and then
  

14   move on.  If I understand your testimony correctly with respect
  

15   to the purpose of Federal Orders, their purpose only
  

16   legitimately relates to serving the Class I market?
  

17      A.  I think that's what they were designed for.  That's
  

18   what I was always taught from the time I worked in Order 2,
  

19   through my two leaves under my major professor and folks I
  

20   worked with in Dairy Marketing.  That's kind of how I learned
  

21   the order system, was that they were about ensuring adequate
  

22   supplies of fluid milk to consumers at reasonable prices, and
  

23   in ensuring orderly marketing.
  

24      Q.  And the only that?
  

25      A.  That's my understanding.
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 1      Q.  Okay.  Let's talk about your, your views that on
  

 2   pricing of other than Class I milk.  Because Orders price all
  

 3   classes of milk but the current California Order and Federal
  

 4   Orders, correct?  Minimum prices?
  

 5      A.  The price, they -- they force the minimum price on milk
  

 6   that is pooled that participates, that voluntarily participates
  

 7   in the Order.
  

 8      Q.  Well --
  

 9      A.  People want to pool the milk, they have got to pay the
  

10   prices.  If they don't want to pool the milk, they don't have
  

11   to pay the prices, they can operate as a nonpool plant outside
  

12   the system.  They can operate as a nonpool plant and receive
  

13   milk from others where they pay less than minimum price.  And
  

14   it's the paying of the minimum prices exists if you elect to
  

15   participate in sharing Class I revenues.
  

16      Q.  We will get to pooling, I was asking about pricing,
  

17   okay?
  

18      A.  I think I answered your question about the pricing.  I
  

19   think the two go together, you can't really respond without
  

20   talking about both.
  

21      Q.  Pooling and pricing?  You can't respond, you have to
  

22   have them -- you can't respond to one without talking about the
  

23   other, is that --
  

24      A.  I believe so, yeah, they are a package.
  

25      Q.  Okay.  Let's talk about your testimony that there are
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 1   spatial values to minimum class prices.  Do you recall that?
  

 2      A.  What page are we looking at?
  

 3      Q.  I wasn't looking at any particular page, but 27 is one
  

 4   place I think the, that that concept is discussed.
  

 5      A.  What part of 27?  I have to look at your 27 not my 27.
  

 6      Q.  There's a reference at the bottom, but I think there's
  

 7   multiple, multiple references.
  

 8      A.  So is this where I'm talking about the disparity
  

 9   between where products are produced and where they are consumed
  

10   creates a spatial value this is lower in the West and higher in
  

11   the East, and that regulated pricing formulas should account
  

12   for the spatial value of finished dairy products.
  

13      Q.  That's, you're reading, what, from the bottom of page
  

14   27?
  

15      A.  27, yeah.
  

16      Q.  Yeah.  And I think somewhere, probably in the top,
  

17   there was some reference to spatial, you know, equilibrium and
  

18   that sort?
  

19      A.  Oh, spatial equilibrium.
  

20      Q.  Does that apply to all classes of use?
  

21      A.  I do think there's a spatial value, yes, in all, in all
  

22   products and all classes of use.
  

23      Q.  And with respect to minimum pricing policy, is it your
  

24   testimony that the policy maker must recognize each price point
  

25   of spatial value and minimum prices?
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 1      A.  I think there's a variety of ways a policy make can
  

 2   address that, Mr. Beshore.  I think there's a, you could have
  

 3   pricing that's different at different locations like we do for
  

 4   Class I, that would be one example.  You can extend that, I
  

 5   think, to manufactured classes.  It becomes a little more
  

 6   difficult, I think, because when you get people who are close
  

 7   to the line, whatever that line is, that can be an issue.
  

 8   Another way is to figure out where the spatial value is lowest
  

 9   and that becomes the minimum price for the system.
  

10      Q.  So the policy maker has to make that determination,
  

11   correct?
  

12      A.  I think policy makers would get input and testimony and
  

13   make that decision based on the testimony that they get.
  

14      Q.  Right.  In a regulated system?
  

15      A.  In a regulated system.
  

16      Q.  Okay.  So in the Federal system, the policy maker,
  

17   which is the Secretary of the United States Department of
  

18   Agriculture, Secretary of the United States Department of
  

19   Agriculture, talking about the Federal Milk Marketing Order
  

20   system, with respect to manufactured milk prices policy,
  

21   decision has been that there be one national price, correct?
  

22      A.  There is one Class III price under the Orders, there is
  

23   one Class IV price, and there's one Class II price under the
  

24   Orders currently.
  

25      Q.  Which apply in each case, nationally?
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 1      A.  It applies in all the Orders for milk pooled under the
  

 2   Orders that participates in the system.
  

 3      Q.  Okay.  In making, and that's been the case since 2000,
  

 4   correct?
  

 5      A.  I was trying to think back.  It certainly has been the
  

 6   case from 2000, it may have been the case somewhat earlier.
  

 7   And you know, we can talk about this.  I was thinking maybe
  

 8   more when the Class pricing section is up it would be better,
  

 9   but if you want to talk about it now, we can talk about it now.
  

10      Q.  You talked about it, right?
  

11      A.  Yep.  So I think if you look at the M-W price that was
  

12   the basis for setting Class III prices on the Federal Order,
  

13   that was of a region of production where there was the greatest
  

14   level of Grade B milk and the largest reserve supply of milk in
  

15   the country.  And that was, you know, an argument could be made
  

16   that that was the lowest value use in the country.  And that
  

17   was the basis for setting one price for the whole country.  And
  

18   I think there's some logic in that.
  

19      Q.  Okay.  But my, point of departure in your answer there,
  

20   my question was, hasn't there been one price established,
  

21   Class II, III, and IV, since 2000?
  

22      A.  Since 2000 there has been one price.
  

23      Q.  Okay.  And you are aware, of course, that in setting
  

24   that price, the Secretary of Agriculture had before him, the
  

25   Department had before them, all sorts of recommendations and
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 1   data, including data from the Cornell model that was, that was
  

 2   part of their study at that time.  You are aware of that?
  

 3      A.  Yes, I'm aware of that.
  

 4      Q.  Okay.  And you are aware that that study, that the
  

 5   Cornell, USDSS simulator that's been subject of some questions
  

 6   here, showed that you could have multiple prices for
  

 7   manufactured products, or of, that showed that in some
  

 8   simulations of a, that by dairy sector economy, there could be
  

 9   multiple manufactured product prices rather than just one
  

10   national price, correct?
  

11      A.  Yes, I'm aware of that.
  

12      Q.  Okay.  But the policy choice was that there should be
  

13   one and there's been one since 2000, correct?
  

14      A.  Well, that was what was adopted, yes.
  

15      Q.  Now, your testimony on page 27 suggests that, and in
  

16   your view, that's an erroneous policy choice, correct?
  

17      A.  I think what I'm saying is that it ought to be
  

18   recognized and, you know, here we're talking about introducing
  

19   fairly large milk production state into a Federal system where
  

20   it hasn't been.  And we're also talking about, in my view, a
  

21   state that has had, at various times, trouble marketing all of
  

22   its milk locally within the state.  And I just think that the
  

23   spatial value and the fact that people sell their products,
  

24   their products are worth less down here, makes economic sense
  

25   that regulated minimums should not assign product value higher
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 1   than what they are able to achieve.
  

 2      Q.  Do you agree that cheddar cheese prices are the right
  

 3   product prices to use to set Class III prices for the Federal
  

 4   system, including California?
  

 5      A.  I think there are probably the best choice we have
  

 6   available because of the commodity nature of the product and
  

 7   the ability to observe those prices.  Yeah.
  

 8      Q.  Okay.  Is it your view, Dr. Schiek, that if there is
  

 9   ever any milk that must travel beyond the local area to find a
  

10   market, that the, in a regulated minimum price marketplace,
  

11   that, that the minimum price in that area is therefore, minimum
  

12   regulated price in that area, is therefore, too high?
  

13      A.  So if I rephrase your question, you are saying that if
  

14   one truckload of milk has to leave the region I'm saying the
  

15   regulated price is too high?
  

16      Q.  I asked the question.
  

17      A.  No, well, okay.  That's how I interpreted your
  

18   question, so I'm saying, I'm not saying that.
  

19      Q.  How much has to leave the area before, in your
  

20   judgment, the regulated price is too high?
  

21      A.  Well, more than one load.
  

22      Q.  Could you do any better than that?
  

23      A.  I think you have to look at pattern.  You know, if you,
  

24   Mr. Beshore, if you have got a one week of the year where, you
  

25   know, things are tight and milk has to leave, that's one issue.
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 1   But if you have got a month, that becomes another issue.  If
  

 2   you have got several months, then I think you for sure have a
  

 3   problem.  I mean, it's a little bit of a, you have to look at
  

 4   kind of the market and what's going on.
  

 5      Q.  So isn't it likely that milk movements of that, well,
  

 6   not likely.  Isn't it the case that when milk movement of that
  

 7   kind occurs, it relates to plant capacity as much as it does
  

 8   price?
  

 9      A.  Well, it relates to the price because the capacity of
  

10   the plants and what they are willing to buy is a reflection of
  

11   the local demand for milk.  And if there is more milk being
  

12   produced than there is demand locally to satisfy it, then it's
  

13   probably not a market clearing price.
  

14      Q.  Has milk at distressed prices, in your knowledge, ever
  

15   moved out of California when there was plant capacity in the
  

16   state to process it, in any volume of any significance?
  

17      A.  Sometimes that will happen in a plant has a breakdown.
  

18      Q.  Other than that situation.
  

19      A.  Okay.  And sometimes it will happen when, well, it will
  

20   happen -- again, it gets back to the issue of willing capacity.
  

21   I may be, I may have physical capacity at my plant, but the
  

22   price at which a product is being offered may not be attractive
  

23   to sufficient, and sufficient for me to buy it.
  

24      Q.  But my question was, had milk in any substantial
  

25   volumes moved out of California, in your experience, because of
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 1   price when there was plant capacity available?
  

 2      A.  My understanding is, there have been times where, if
  

 3   the price, if the milk had been essentially offered at a
  

 4   discount, if a discount could have been paid, there could have
  

 5   been accommodations made to take more milk in some of these
  

 6   plants.
  

 7      Q.  When was that and what volumes are you talking about?
  

 8      A.  I don't have volumes, but 2007 and '08, 2012.
  

 9      Q.  It is your testimony --
  

10      A.  It is my understanding, it's my understanding that that
  

11   was available.
  

12      Q.  What's the basis of that understanding?
  

13      A.  Just discussions with people in industry.
  

14      Q.  People that had the capacity available?
  

15      A.  People who have told me they would have been willing to
  

16   take some extra milk if they could get it cheap.
  

17      Q.  And they refused to?
  

18      A.  They couldn't, yeah.  They decided not to buy
  

19   additional milk at the going price.
  

20      Q.  Members of Dairy Institute?
  

21      A.  Yeah.
  

22      Q.  Since, what last year, you said there 2008?
  

23      A.  I think I said 2007, 2008, 2012.
  

24      Q.  Same thing?
  

25      A.  Uh-huh.
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 1       JUDGE CLIFTON:  I heard you say same thing, I didn't hear
  

 2   your response.
  

 3       MR. BESHORE:  I think there was a nod.
  

 4       JUDGE CLIFTON:  Was that a yes or a no?
  

 5       DR. SCHIEK:  I believe it was a yes.
  

 6       JUDGE CLIFTON:  I'm a little concerned, I know we never
  

 7   took that break.  I know it is 4:45.  I think we have to talk
  

 8   about the fact that we have to vacate this room.
  

 9           May I, I know you are on a tear, Mr. Beshore, I love to
  

10   see you this this animated, but I need to hear from Ms. May.
  

11   If you could come to the microphone as to whether we have right
  

12   up until 5:00?
  

13       MS. MAY:  So, yes, Laurel May.  We can go right up until
  

14   5:00.  There's not a big hurry to get out of here tonight, but
  

15   the group that is going to be using the room is coming in here
  

16   tonight to set up their event, so we do need to leave as soon
  

17   as we can after 5:00.  And when we do so, we need to take
  

18   everything that we have in here out, so that they can move in.
  

19           Can I just go ahead and tell everything else?  Okay.
  

20   Tomorrow and Friday we will be at the Piccadilly Inn at the
  

21   airport, which is at the Northwest corner of Peach and McKinley
  

22   Avenues.  And we'll start at 9:00 as usual.  And so we'll see
  

23   you tomorrow morning at the Piccadilly.
  

24       JUDGE CLIFTON:  Thank you.  Now, I think we ought to take a
  

25   five-minute stretch break even though we're going to, we're
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 1   still going to have a few minutes of testimony, so real quick,
  

 2   take five minutes.  Please be back and ready to go at 4:51.
  

 3   That's only five minutes.
  

 4       (Whereupon, a break was taken.)
  

 5       JUDGE CLIFTON:  We're back on record at 4:52, sorry, 4:53.
  

 6   Mr. Beshore, you may proceed.
  

 7   BY MR. BESHORE:
  

 8      Q.  Yes, thank you, your Honor.  Marvin Beshore.
  

 9          Dr. Schiek, when did you work at Order 2?
  

10      A.  1982 to '85 in the office, then my duty station was
  

11   changed when I was in graduate school at the University of
  

12   Florida, to University of Gainesville, Florida.
  

13      Q.  Okay.  So in terms of the function of Federal Orders
  

14   and their relationship to Class I, so do you recall the Order 2
  

15   was an Order that had grandfathered manufactured plants pooled
  

16   under the Order, do you remember that?
  

17      A.  I do.  I'm a little hazy on that history.
  

18      Q.  Maybe I can help you out.  Refresh your recollection a
  

19   little bit.
  

20          Grandfathered manufacturing plants in order to, such as
  

21   Hershey Chocolate Company for instance down in Hershey,
  

22   Pennsylvania, had pool status from late '40's or early '50's.
  

23   Does that ring a bell?
  

24      A.  I have to say, you know, my job was to administer the
  

25   Cooperative payments provision sections when I first got there,
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 1   and then I worked on some economic research papers.  And so my
  

 2   knowledge of those provisions is pretty minimal.
  

 3      Q.  Okay.
  

 4      A.  Other than having heard the term before.
  

 5      Q.  So you wouldn't know then, that under Order 2, the
  

 6   manufacturing plants that were grandfathered didn't have to
  

 7   ship any milk to the Order anytime in order to be pooled?
  

 8      A.  I was not aware of that.
  

 9      Q.  Okay.  And are you aware today that Order 2, Order 1,
  

10   that Order 1 today, which is the successor to Order 2, you
  

11   agree with that?
  

12      A.  I agree with that, expanded.
  

13      Q.  Right.  That it has the most inclusive mandatory
  

14   pooling in the Federal Order system.  Are you aware of that?
  

15      A.  Okay.  I know it has the dairy farmers for other
  

16   markets provision.  I realize that that is a provision that
  

17   will limit the depooling.  I do not believe that if you are a
  

18   manufacturing plant receiving Grade A milk in, somewhere within
  

19   the marketing area, if you have never tried to pool your milk,
  

20   I don't think it requires that you be pooled.
  

21      Q.  All right.  I dont' --
  

22      A.  That's my understanding.
  

23      Q.  Right.  Okay.  But have you ever analyzed the pooling
  

24   of milk in the Northeastern United States?
  

25      A.  I have not.  I have looked at those provisions and I
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 1   have read those provisions, but I have not analyzed the pooling
  

 2   of milk.
  

 3      Q.  So when you have made comments right now about
  

 4   depooling and you know, whether milk has to be pooled and
  

 5   whatever, you haven't analyzed whether the Northeastern United
  

 6   States under Order 1, a very high percentage of the eligible
  

 7   milk is pooled all the time, year-round, whether it ends up at
  

 8   a nonpool plant or at a pool plant?
  

 9      A.  What you are describing in terms of high percentage of
  

10   the milk is pooled, sounds accurate, sounds like my
  

11   understanding, but I have not done an analysis of that.  I have
  

12   looked at the provisions.
  

13      Q.  Okay.  But when it is pooled, it is the pooling handler
  

14   is accountable for the minimum class price on that pooled milk,
  

15   correct?
  

16      A.  That would be my belief based on looking at those
  

17   provisions.  But there, if they are pooled, they are
  

18   accountable at pool places.
  

19      Q.  That's the way --
  

20      A.  That's the way the Orders work.
  

21      Q.  That's the way the Orders work?
  

22      A.  Exactly.
  

23      Q.  Okay.  Thank you.  Let me just switch gears a bit and
  

24   talk about your Table 2.
  

25      A.  Yeah.
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 1      Q.  Which is a table of bulk milk imported.
  

 2      A.  Yes, Table 2 in Exhibit 80, right?
  

 3      Q.  Yes, exhibit 80.  Okay.  Now, Table 2, if my math is
  

 4   roughly correct, shows there's around 45 million or so pounds
  

 5   of milk a month currently?
  

 6      A.  Coming into the state.
  

 7      Q.  Coming into the state, correct?
  

 8      A.  Correct.
  

 9      Q.  That is on priced milk, correct?
  

10      A.  It is milk not subject to California pricing, that's
  

11   correct.
  

12      Q.  Milk not subject to any regulatory minimum price,
  

13   correct?
  

14      A.  As far as I know.
  

15       MR. ENGLISH:  That may not be correct.
  

16       DR. SCHIEK:  I don't really know.  I don't really know.  I
  

17   know that if it's coming in from outside the state, it is not
  

18   priced by California.  That's what I know.
  

19   BY MR. BESHORE:
  

20      Q.  Do you know anything more about this milk movement?
  

21      A.  I do know that there are a couple of, and I think
  

22   Mr. Hollon testified to this, there's some established
  

23   relationships from Northern Nevada coming into California from
  

24   dairy farmers shipping from Northern Nevada into California.  I
  

25   also know that there is an entity, I believe the farm in
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 1   Southern Nevada, a fairly large dairy that ships to a plant
  

 2   that I believe is owned by the same entity that owns the
  

 3   farmer, that owns the farm in the Southern California.
  

 4      Q.  Have you, did you look at CDFA with respect to the data
  

 5   it provides concerning where the milk has come from over the
  

 6   years and where it comes from currently?
  

 7      A.  I did.  I don't have that table in front of me right
  

 8   now, but did I look at that.
  

 9      Q.  Did you --
  

10      A.  Arizona and Nevada.
  

11      Q.  Right.
  

12      A.  Had the bulk of it.
  

13      Q.  Right.  And the major changes have been in the, in the
  

14   volumes from Arizona over the years?  Did you observe that?
  

15      A.  Yes, I think I did.  Yes.
  

16      Q.  Okay.  And are you aware of changes in plant capacity
  

17   in Arizona over the years that may have some influence on that?
  

18      A.  Changes in plant capacity?
  

19      Q.  Additions to plant capacity in Arizona?
  

20      A.  I'm not sure exactly what you are referring to.  Are
  

21   you talking about a Class I plant capacity additions or --
  

22      Q.  I'm talking about any, any plant capacity additions in
  

23   Arizona that may have affected this milk movements?
  

24      A.  Yeah, I do know there was a plant built in Arizona in
  

25   the early 2000's, a fluid milk plant.
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 1      Q.  A fluid milk plant?
  

 2      A.  The one I'm thinking of was primarily a fluid milk
  

 3   plant, my understanding.
  

 4      Q.  Are you aware of any manufacturing plant expansions or
  

 5   constructions in Arizona?
  

 6      A.  No, not specifically.
  

 7      Q.  Okay.  Now --
  

 8       JUDGE CLIFTON:  I really do not like interrupting this, I'd
  

 9   really like you to be able to finish, but it is 5:01 and we
  

10   have got to stop.
  

11       MR. BESHORE:  I'm not going to get done today.
  

12       JUDGE CLIFTON:  All right.  Well, then, Mr. Beshore, after
  

13   our announcements tomorrow morning, you may resume.
  

14           I'll see you all at the Piccadilly.  We'll go on record
  

15   at 9:00.  We're off record now at 5:01.
  

16       (Whereupon, the evening recess was taken.)
  

17                            ---o0o---
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1         THURSDAY, OCTOBER 22, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record.  This is
  

 3   October 22, 2015, it is a Thursday.  We're in Fresno,
  

 4   California, and this is Day 21 of the milk hearing.  My name is
  

 5   Jill Clifton.  I'm the United States Administrative Law Judge
  

 6   who is assigned to take in evidence at this hearing.
  

 7           We are at a different location today.  We, today, are
  

 8   at the Piccadilly Inn at the airport, and I congratulate the
  

 9   Agricultural Marketing Service team in getting all the
  

10   arrangements made so that we have our excellent sound equipment
  

11   here, we have the copy machine here, we have all of the things
  

12   that have made this hearing go so smoothly, even though it all
  

13   had to be moved.  And so I appreciate that very much.
  

14           I would like to take appearances of those
  

15   participating, beginning with the USDA employees, I, myself, am
  

16   one such employee.
  

17       MR. HILL:  Good morning, my name is Brian Hill, I work with
  

18   the Office of the General Counsel Marketing Regulatory and Food
  

19   Safety Programs Division.
  

20       MS. CHILUKURI:  Good morning, Rupa Chilukuri, R-U-P-A,
  

21   C-H-I-L-U-K-U-R-I, and I'm also with the Office of the General
  

22   Counsel.
  

23       MR. RICHMOND:  Good morning, William Richmond,
  

24   R-I-C-H-M-O-N-D, with USDA AMS Dairy Programs.  Keep in mind
  

25   today that this mic is wireless so it will fall if you pull it
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 1   out of its holder.  Good morning.  Thanks.
  

 2       MS. MAY:  Good morning, Laurel May with USDA AMS Dairy
  

 3   Program, Marketing Specialist, Rule Writer, and actually, the
  

 4   other thing to know about this mic is that it's not attached
  

 5   right here so if you try to move it around it is likely the
  

 6   whole thing will come out.  So that's --
  

 7       MS. ELLIOTT:  I have nothing else to add.  My name is
  

 8   Pamela Elliott, E-L-L-I-O-T-T, I am a Dairy Product Marketing
  

 9   Specialist with the USDA AMS Dairy Program.
  

10       MS. BECKER:  Good morning, Lauren Becker, B-E-C-K-E-R, USDA
  

11   Office of the General Counsel.
  

12       MR. CARMAN:  I'm not going to touch it.  Good morning,
  

13   Clifford Carman, C-A-R-M-A-N, Assistant to the Deputy
  

14   Administrator Dairy Programs Agricultural Marketing Service
  

15   USDA.
  

16       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

17   Agricultural Economist for the Upper Midwest Milk Marketing
  

18   Order Federal Order 30, and I'm on detail with AMS Dairy
  

19   Programs.
  

20       JUDGE CLIFTON:  Mr. Schaefer, would you stay there a
  

21   moment?  I want to experiment with the sound a little bit.  So
  

22   you are a representative of the tall person who is high above
  

23   the microphone.  And so was that loud enough for the court
  

24   reporter to hear?  Just barely loud enough for me, so we'll
  

25   have to -- it was wonderful how Ms. Elliott was loud and clear,
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 1   usually she has to be on her tippy toes, but not on this mic.
  

 2   But for you tall people, this may be a bit of a challenge so
  

 3   we'll be mindful of that.  Thank you.
  

 4       MR. SWENSON:  Well, I'm going to duck rather than touch
  

 5   this.  My name is Virgil Swenson, V-I-R-G-I-L, S-W-E-N-S-O-N,
  

 6   I'm the Assistant Market Administrator for the Central Federal
  

 7   Order and I'm here on detail with AMS USDA Dairy Program.
  

 8       JUDGE CLIFTON:  Mr. Swenson, I didn't ask you yesterday,
  

 9   but would you tell me what area the Central Federal Order
  

10   includes?  It may not be, you know, along state boundaries, but
  

11   just describe it as best you can.
  

12       MR. SWENSON:  The Central Dairy is, we accompany most of
  

13   the Illinois, Iowa, Nebraska.
  

14       JUDGE CLIFTON:  Now, you must talk into the mic rather than
  

15   to me.  So my instruction to all of you, do not try to address
  

16   me, that will not work here.  Just speak forward into the mic.
  

17       MR. SWENSON:  The Central Federal Order is pretty much the
  

18   central part of the United States, it goes through Illinois,
  

19   Colorado, and most of Iowa, and into Oklahoma.
  

20       JUDGE CLIFTON:  All right.  Now we'll take the teams of
  

21   proponents and opponents.
  

22       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

23   B-E-S-H-O-R-E, attorney for the Proponents of Proposal 1,
  

24   California Dairies, Inc., Dairy Farmers of America, Inc., and
  

25   Land O'Lakes, Inc.
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 1       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

 2   Megan is M-E-G-A-N, with the law firm of Hanson Bridgett in
  

 3   San Francisco, that's H-A-N-S-O-N, B-R-I-D-G-E-T-T, and I'm
  

 4   also co-counsel for the Proponents of Proposal Number 1.
  

 5       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D, I work
  

 6   for Land O'Lakes.
  

 7       MR. ENGLISH:  Good morning, your Honor, my name is
  

 8   Chip English, C-H-I-P, E-N-G-L-I-S-H, I'm an attorney with the
  

 9   law firm of Davis, Wright, Tremaine, in Washington, DC, and I'm
  

10   here on behalf of Dairy Institute of California, Proponents of
  

11   Proposal Number 2.
  

12       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y, V --
  

13   as in Victor -- U-L-I-N, also co-counsel for the Dairy
  

14   Institute of California.
  

15       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

16   Economist with Dairy Institute of California.
  

17       MR. NEWELL:  Michael Newell, N-E-W-E-L-L, I'm the Director
  

18   of Sales with HP Hood.
  

19       MR. DRYER:  Good morning, Greg Dryer, D-R-Y-E-R, I'm with
  

20   Saputo Cheese USA, Inc., Senior Vice President Industry and
  

21   Government Relations, and we are a member of Dairy Institute of
  

22   California.
  

23       MR. RAMIREZ:  Good morning, Miguel Ramirez, R-A-M-I-R-E-Z,
  

24   Director of Economy, Leprino Food Company, Denver, Colorado.
  

25       MR. ALBY:  Good morning, John Alby, A-L-B-Y, I'm Associate
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 1   General Counsel for Leprino Foods Company in Denver, Colorado.
  

 2       MR. DeJONG:  James DeJong, D-e-J-O-N-G, Dairy Policy
  

 3   Economic Analyst with Hilmar Cheese Company, dairy farmer-owned
  

 4   manufacturer of cheese, whey, and milk powders.
  

 5       MS. KALDOR:  Rachel Kaldor, R-A-C-H-E-L, K-A-L-D-O-R,
  

 6   Executive Director of Dairy Institute.
  

 7       MR. VETNE:  John Vetne, representative for Hilmar Cheese
  

 8   Company.
  

 9       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N, Consultant
  

10   representing the Hilmar Cheese Company.
  

11       MR. MALBON:  Jefferson Malbon, M-A-L-B-O-N, I'm with
  

12   Yoplait.
  

13       JUDGE CLIFTON:  And Mr. Malbon, where are you normally
  

14   headquartered?
  

15       MR. MALBON:  I'm headquartered in Ventura, California.
  

16       MR. SUEVER:  Michael Suever, S-U-E-V-E-R, Senior Vice
  

17   President of HP Hood.
  

18       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

19   Senior Manager Dairy Risk Management and Economics, The Dean
  

20   Foods Company.
  

21       MR. VANDENHEUVEL:  Rob Vandenheuvel,
  

22   V-A-N-D-E-N-H-E-U-V-E-L, General Manager of Milk Producers
  

23   Council, a dairy farmer trade association.
  

24       MS. HANCOCK:  Nicole Hancock, H-A-N-C-O-C-K, with Stole
  

25   Rives, S-T-O-E-L, R-I-V-E-S, in Boise, Idaho -- that's with an
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 1   S not a Z -- and I represent California Producer Handlers
  

 2   Association and Ponderosa Dairy.
  

 3       MS. REED:  Good morning, Kristine Reed, K-R-I-S-T-I-N-E,
  

 4   R-E-E-D, Miltner law firm, counsel for Select Milk Producers.
  

 5       JUDGE CLIFTON:  Has everyone who would like to make us
  

 6   aware that you are here and participating who has not yet done
  

 7   so?  Is there anyone who would like now to come to the
  

 8   microphone and identify yourself?  All right.  I see no one.
  

 9   So we will proceed now with preliminary matters, including any
  

10   announcements.
  

11       MS. MAY:  Laurel May with USDA.
  

12           Good morning and welcome.  I'm glad everybody found the
  

13   hotel -- almost everybody.  And we are looking forward to
  

14   another good day of hearing.  If anybody would like to testify,
  

15   please let us know and we'll get you in the line up.  If
  

16   anybody here would like to question any of the witnesses, you
  

17   may, and you may do so by approaching the podium and the Judge
  

18   will acknowledge you and give you time to do that.
  

19           We are continuing to broadcast this hearing via live
  

20   audio feed, and if anybody is interested in tuning in, they can
  

21   do so at www.ams.usda.gov/live.
  

22           The court reporter is recording official transcripts
  

23   which will be available approximately two weeks after the end
  

24   of each hearing week, and both the transcript and the exhibits
  

25   are available at our AMS dairy website.
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 1           We do have some extra copies of exhibits that have been
  

 2   presented already in this hearing, and they are on that table
  

 3   in the back corner over there.  And I believe there are some
  

 4   refreshments out in the hall.  Okay.
  

 5           As we mentioned last week, we had anticipated that this
  

 6   hearing would be concluded by no later than November 6th, and
  

 7   you know, it would always be a good thing if it was, but just
  

 8   in case, we've made provisions for extending that.  And as we
  

 9   told you, the week of November 9th we have reserved this room
  

10   again for that week, and if it becomes necessary, we have found
  

11   another location for the week of November 16th, and that would
  

12   be at a place called The Falls Event Center, which is at
  

13   4105 Figarden Drive, that's West Figarden Drive, which is over
  

14   near Bullard and Brawley, kind of Shaw and 99 area,
  

15   approximately 11 miles straight West on Bullard from the hotel
  

16   where we have been staying, so, from the venue where we have
  

17   been having at Clovis Veterans.  So in the event that we need
  

18   to continue that week, that's where we anticipate that we would
  

19   be.  It is called the Falls Event Center, and it is on West
  

20   Figarden Drive, Figarden is one word, sounds like "Fig Garden"
  

21   which is what it was named for, but it's F-I-G-A-R-D-E-N.
  

22   Everybody good with that?  Okay.
  

23           Yesterday when we concluded, Dr. Schiek was being
  

24   cross-examined, and we anticipate that we'll be returning to
  

25   that today.  However, there are two dairy producers from Nevada
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 1   who had planned to be here this morning, and I believe that
  

 2   they are going to be here momentarily.  There's another
  

 3   Piccadilly over by the University, so they should be on their
  

 4   way momentarily.  I'm not sure what you want to do.
  

 5       JUDGE CLIFTON:  Ms. May, do we know whether we can meet in
  

 6   this room on Veteran's Day?
  

 7       MR. RICHMOND:  To be determined.
  

 8       JUDGE CLIFTON:  To be determined.  All right.  Our
  

 9   preference is yes, that we would continue to work.  So, thank
  

10   you.
  

11       MS. MAY:  Anything else?
  

12       JUDGE CLIFTON:  No, that's great.  I'm just delighted you
  

13   were able to find space.  I know that finding space was very
  

14   difficult.
  

15       MS. MAY:  Yes.  Fresno turns out to be very popular the
  

16   week of November 16th.  Who knew?
  

17       JUDGE CLIFTON:  So for you to have found us space is
  

18   terrific.
  

19       MS. MAY:  The space is actually a brand new venue, it's
  

20   about two months old, and so we didn't know about it before.
  

21   And that's probably, other people don't yet either and that's
  

22   why we were able to get in there.
  

23       JUDGE CLIFTON:  That's great.  I know that everybody would
  

24   like us to finish as soon as we can get all the evidence in,
  

25   nobody seemed optimistic that that could be November 6th.  That
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 1   failing, I think we would all like to finish it before the
  

 2   Thanksgiving week so that we do not have to come back.  If we
  

 3   do have to come back, it would not be in November, it would be
  

 4   in December.  We would all have to go home and then come back,
  

 5   so I hope that does not happen.  All right.  Good.
  

 6           The docket number of this case is, in brackets, [AO]
  

 7   and then docket number 15-0071, that is the number by which the
  

 8   Hearing Clerk within the United States Department of
  

 9   Agriculture keeps track of filings in this case.
  

10           All right.  Any other preliminary announcements?
  

11           These look like two dairymen from Nevada.  Would you
  

12   come to the microphone?  I would like you to state your name
  

13   and spell it for us.
  

14       MR. TURNER:  My name Charles Turner.
  

15       MR. LIGTENBERG:  My name is Roger Ligtenberg.
  

16       JUDGE CLIFTON:  And how do you spell Roger?
  

17       MR. LIGTENBERG:  R-O-G-E-R.
  

18       JUDGE CLIFTON:  Into the mic, please.
  

19       MR. LIGTENBERG:  R-O-G-E-R.
  

20       JUDGE CLIFTON:  And your last name, too.
  

21       MR. LIGTENBERG:  L-I-G-T-E-N-B-E-R-G.
  

22       JUDGE CLIFTON:  Say it a little more slowly, I'm writing.
  

23       MR. LIGTENBERG:  L-I-G-T-E-N-B-E-R-G.
  

24       JUDGE CLIFTON:  I have never known that name before,
  

25   welcome.  Now, I -- before now, I think you gentlemen may just
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 1   have a seat in any of the chairs.  You are free to walk out and
  

 2   back in at any time, but you will probably be testifying pretty
  

 3   soon, so if you need a comfort break you should go take it now.
  

 4   There's also coffee outside in the hall and water if you would
  

 5   like either of those.
  

 6           Also, before Mr. English gives his announcement, I note
  

 7   that there is a perfectly good, unused table right in front of
  

 8   the witness stand.  And for those of you who are working, I
  

 9   think you should use it instead of sitting on these chairs that
  

10   have no place to write.  It is hard to write in your lap when
  

11   you are in a proceeding like this.  So -- all right.
  

12   Mr. English?
  

13       MR. ENGLISH:  So part of my preliminary was going to be
  

14   that we might have dairy farmers.  They are not Dairy Institute
  

15   of California representatives, but we're happy to have them
  

16   interrupt where our flow is, both because they are dairy
  

17   farmers, but because they are also around Reno, Nevada, and
  

18   that's a little far, and they did, when I spoke with them, ask
  

19   if they could go first this morning so they could get back on
  

20   the road.  And so we're certainly happy to do that.
  

21           I'm not sure, at one point in time there was some
  

22   discussion about both of them going on the stand at the same
  

23   time, maybe just one of them now, I'll let them decide who is
  

24   going on since I'm not their lawyer.
  

25           When we're done with that --
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 1       JUDGE CLIFTON:  Mr. English, try not to address me.  I know
  

 2   it is hard after all your years of training, but it does
  

 3   interfere with your voice going into the microphone.
  

 4       MR. ENGLISH:  And I understand and thank you, your Honor.
  

 5   And I'm sure I probably won't be the only one, and it probably
  

 6   won't be the only time, so, thank you.
  

 7           So after the dairy farmers testify, we will then return
  

 8   Dr. Schiek to the stand, and we hope and expect to complete his
  

 9   cross-examination today, but obviously we're not in control of
  

10   that.
  

11           After that, as a preview, and I apologize, but since we
  

12   ended at 5:01 yesterday, I didn't have a chance to do this.  I
  

13   guess one thought I have is maybe if we end examination a
  

14   little earlier so that we can do previews.  After Dr. Schiek,
  

15   Mike Suever from HP Hood would return to the stand to discuss
  

16   orderly marketing issues.  And then the long promised now,
  

17   Greg Dryer would appear.  And if we have time, Mike Newell,
  

18   also HP Hood, would be testifying today on orderly marketing
  

19   issues.
  

20           If we get all of that done, we'll figure something out,
  

21   but I'm not sure we will get that far, but that's a preview of
  

22   that.  Just one other quick preliminary note, and I just put it
  

23   out there so there's as much advanced warning as possible,
  

24   there is a long-standing Class Action lawsuit filed here in
  

25   Fresno, as it happens, and we received yesterday in that case,

4075



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1   that's a Class Action filed against a company called
  

 2   DairyAmerica, all one word, DairyAmerica, capital A in the
  

 3   middle, and Judge Ishii, I-S-H-I-I, has issued a notice of a
  

 4   hearing here in Fresno in that proceeding, on Monday,
  

 5   November 16th, at 1:30 p.m.  Now, I will note that in the six
  

 6   and a half years this case has been pending, we have yet to
  

 7   have any hearings in the case.  And so it may very well be
  

 8   there won't be a hearing.  But if there is a hearing, I would
  

 9   need to be there, and obviously we'll think about it as we move
  

10   forward.  And Ms. Vulin, as it happens, will be at a USDA PAKA
  

11   hearing up in Portland.  So I just wanted to give as much
  

12   warning as possible and obviously, we'll figure it out.  And
  

13   again, so far in the history of this case there has never been
  

14   a hearing.
  

15       JUDGE CLIFTON:  Well, that is not good news.  We don't have
  

16   to worry about it yet, but that is not good news.
  

17       MR. ENGLISH:  Again, I just want to let everybody know, and
  

18   we'll obviously do what we can on our side, but I just wanted
  

19   to let everybody know that that's in the schedule, judges being
  

20   what they are.
  

21       JUDGE CLIFTON:  Very rarely will an Administrative
  

22   Proceeding get any recognition from our Federal Judge.  Very
  

23   rarely, but maybe this is the time.
  

24           All right.  Other preliminary issues, announcements,
  

25   thoughts?  All right.
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 1           I would like the two gentlemen from Nevada to come to
  

 2   the podium together, please, just the same one where you
  

 3   already identified yourselves.  Just come to the podium where
  

 4   you can be heard, and I have a question for the two of you.
  

 5   All right.  Don't look at me, look at the audience so that your
  

 6   voice will go into the microphone.  Do you want to testify
  

 7   right now?
  

 8       MR. TURNER:  Yes.
  

 9       JUDGE CLIFTON:  And would you like to sit side by side at
  

10   the witness table which is behind you, sharing the microphone
  

11   that is there?
  

12       MR. TURNER:  I'll sit up there, but what do you want to do?
  

13       MR. LIGTENBERG:  I want to sit in the back.
  

14       MR. TURNER:  Okay.  I'm on my own.
  

15       JUDGE CLIFTON:  No, no, no, the thing about being
  

16   confronted by the people to whom you are testifying, is that
  

17   they get to see you as well as hear you, so you need to be at
  

18   the microphone to my left.  You think he means during his --
  

19          MR. ENGLISH:  I think what he means is that Mr. Turner,
  

20   it's one farm, and I think what he means is Mr. Turner is going
  

21   to do the testimony rather than what I might have thought late
  

22   last night that they were both going to get on, and
  

23   Mr. Ligtenberg is not actually going to appear.  It is just
  

24   going to be Mr. Turner speaking for their dairy.  Have I got
  

25   that right?  I got something right.
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 1       JUDGE CLIFTON:  Mr. Ligtenberg, truly you have come all
  

 2   this way and you don't want to voice your opinion about milk
  

 3   marketing?  Truly?
  

 4       MR. LIGTENBERG:  I have a little problem with talking too
  

 5   much, and my wife says that I should not be a part of this.
  

 6       JUDGE CLIFTON:  Well, that changes everything.  All right.
  

 7   Then you may take your seats, according to your wishes.
  

 8           Now, let me ask a question about that microphone on the
  

 9   podium.  If there is a speaker who prefers to hold it while
  

10   speaking, that should work, right?  So I realize sometimes it
  

11   is difficult to deal with your papers with one hand holding a
  

12   mic, but you may find that you like that better than leaning
  

13   into the mic.  All right.
  

14           I'm going to swear you in, Mr. Turner, in a seated
  

15   position.  Would you raise your right hand, please?  Do you
  

16   solemnly swear or affirm under penalty of perjury that the
  

17   evidence you will present will be the truth?
  

18       MR. TURNER:  Yes.
  

19       JUDGE CLIFTON:  Thank you.  Please, again, state and spell
  

20   your first and last name.
  

21       MR. TURNER:  Charles Turner, C-H-A-R-L-E-S, T-U-R-N-E-R.
  

22       JUDGE CLIFTON:  All right.  Thank you.  Now, I see you have
  

23   no notes.  Will you be speaking just from your own memory of
  

24   what you want to say?
  

25       MR. TURNER:  Yes.
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 1       JUDGE CLIFTON:  All right.  You may proceed.
  

 2       MR. TURNER:  I don't really have anything prepared, and I
  

 3   assume that I'll have the other people in front of me asking me
  

 4   questions so that will probably be most of the answers that
  

 5   I'll give, but we are a family dairy in Yerington, Nevada,
  

 6   Northern Nevada, and we have been there since the mid-'80's,
  

 7   and I have been at Desert Hills Dairy, I purchased that with my
  

 8   father-in-law in 1999.  And since then, we have been shipping
  

 9   milk on an assumed contract into the State of California as a
  

10   direct shipper to Safeway.  And we currently ship milk to both
  

11   Safeway into California, as well as DFA with their co-op.
  

12           We have an interest in this because we have been, for
  

13   my whole dairy career, shipping milk into the State of
  

14   California, and the Federal Order proceedings have a particular
  

15   interest to us because I feel, and our family farm feels, that
  

16   it would be economically damaging to us for the Order to go
  

17   through and our payout price would not be sustainable in the
  

18   manner which we're doing right now.
  

19       JUDGE CLIFTON:  Spell for me the name of the town where you
  

20   are family farm is located?
  

21       MR. TURNER:  Y-E-R-I-N-G-T-O-N.
  

22       JUDGE CLIFTON:  And how long has the family been involved
  

23   milking cows?
  

24       MR. TURNER:  Our family's been involved for several
  

25   generations.  My father-in-law who is here, he's been in the
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 1   dairy business his whole life.  I have been in the dairy
  

 2   business for most of my adult career.  He started in the '60's
  

 3   probably, and I started, like I said, in the late '90's.
  

 4       JUDGE CLIFTON:  All right.  Is there anything you would
  

 5   like to add before I invite questions?
  

 6       MR. TURNER:  Only other than we are proud producers for
  

 7   both, as an independent shipper into the State of California,
  

 8   and also for Dairy Farmers of America.
  

 9       JUDGE CLIFTON:  Who would like to be the first to ask
  

10   questions of Mr. Turner?
  

11                        CROSS-EXAMINATION
  

12   BY MR. ENGLISH:
  

13      Q.  Chip English on behalf of the Dairy Institute of
  

14   California.
  

15          Good morning, Mr. Turner.
  

16      A.  Good morning.
  

17      Q.  So let's be clear, you are not here to testify in favor
  

18   of the Dairy Institute of California proposal, correct?
  

19      A.  Correct.
  

20      Q.  If -- let's set the stage a little bit and a little
  

21   clarity for the record.
  

22           Your dairy was shipping into California as far back
  

23   certainly as the 1990's, correct?
  

24      A.  Yes.
  

25      Q.  Okay.  And sometime in late 1990's there was a change
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 1   made in the, or at least the California attempted to make a
  

 2   change in the way that milk was accounted for in the California
  

 3   pool as to out-of-state milk, correct?
  

 4      A.  Yes, that was early on in my career, so I'm not --
  

 5      Q.  All right.  You know that that was challenged in court,
  

 6   correct?
  

 7      A.  Correct.
  

 8      Q.  And after a very lengthy proceeding, the out-of-state
  

 9   producers prevailed, correct?
  

10      A.  Correct.
  

11      Q.  And for clarity, at a different law firm, or firms, I
  

12   represented the Northern Nevada shippers, correct?
  

13      A.  Yes.
  

14      Q.  Including your father-in-law's dairy at the time,
  

15   correct?
  

16      A.  Yes.
  

17      Q.  Which was called L&S Dairy, correct?
  

18      A.  Yes.
  

19      Q.  L&S.  Today the dairy is called what?
  

20      A.  Desert Hills Dairy.
  

21      Q.  And I do not represent Desert Hills Dairy, correct?
  

22      A.  Correct.
  

23      Q.  Can you tell us the formula for the price that you are
  

24   paid for your milk when you deliver your milk to California?
  

25      A.  Specifically when I deliver it to the plant --
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 1      Q.  In California.
  

 2      A.  -- directly.
  

 3      Q.  Yes.
  

 4      A.  We get the plant blend price.
  

 5      Q.  And if a proposal for a Federal Order is adopted, do
  

 6   you understand that you will no longer, at least at the Federal
  

 7   Order minimum price, get the plant blend price?
  

 8      A.  Yes.
  

 9      Q.  And do you understand that under the Cooperative
  

10   proposal you would get something called the non-quota federal
  

11   blend price?
  

12      A.  Yes.
  

13      Q.  Okay.  And do you understand that under the Dairy
  

14   Institute proposal -- let me backtrack for a moment.  Do you
  

15   understand when a traditional Federal Order blend price would
  

16   be?
  

17      A.  Yes.
  

18      Q.  Okay.  And do you understand that under the Dairy
  

19   Institute proposal you would get subject to whatever
  

20   adjustments are made in the pool for transportation credits,
  

21   etcetera, that you would get a Federal Order blend price?
  

22      A.  Yes.
  

23      Q.  Both of those are very likely except in extraordinary
  

24   pricing circumstances, would be less than the plant blend that
  

25   you receive today, correct?
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 1      A.  Correct.
  

 2      Q.  You are not here to testify in favor for or against any
  

 3   particular proposal by the co-ops or the Dairy Institute; is
  

 4   that correct?
  

 5      A.  I would say no.  I would be most in favor of the
  

 6   Ponderosa proposal, as it exempts out-of-state milk being
  

 7   shipped into a California plant.
  

 8      Q.  And that's because effectively it would be the least
  

 9   changed, and perhaps no change, to what's happening today,
  

10   correct?
  

11      A.  Correct.
  

12      Q.  Now, I know some of this goes back in time, but I think
  

13   you may, at least dealt with it with your father-in-law, what
  

14   is your understanding of your farm's ability to acquire, in the
  

15   past or in the present, continue to own and utilize quota in
  

16   California?
  

17      A.  We were unable to do that as I am aware.
  

18      Q.  So if a proposal is adopted that takes a tradition that
  

19   sort of pools the money and first subtracts the quota value,
  

20   and then divides the remainder, do you have a view on the
  

21   fairness of that concept?
  

22      A.  I would consider that as not a fair outlook for
  

23   out-of-state milk that's been shipping milk or wants to
  

24   continue to ship milk into California.
  

25      Q.  That's all I have.  Thank you very much.
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 1       JUDGE CLIFTON:  Who next has questions for Mr. Turner?
  

 2       Mr. Ligtenberg, can you think of any questions that you
  

 3   would like to ask him?
  

 4       MR. LIGTENBERG:  If we, you and I, end up with a
  

 5   Federal Order in Northern Nevada, will we be able to survive
  

 6   with the payout that we assume we're going to receive if we
  

 7   have Alternative Number 1, the co-ops?  Can we ship into the
  

 8   drying plant in Fallon profitably or is it going to be
  

 9   practice?
  

10       MR. TURNER:  I don't know.  That's a tough question.  I
  

11   could say that if we get Federal Order pricing, shipping milk
  

12   the way we have been for many years to a Safeway plant would be
  

13   much more damaging than it is now, certainly.
  

14       MR. LIGTENBERG:  Okay.  Have you seriously considered an
  

15   alternative if we end up -- I'm going to answer that.  We have
  

16   discussed selling the cows because I don't think we can survive
  

17   with the Federal Order in Northern Nevada, California Federal
  

18   Order in Northern Nevada, because that price in Alternative 1
  

19   is prohibitive.
  

20       JUDGE CLIFTON:  Comma, do you agree with that?
  

21       MR. LIGTENBERG:  Do you agree with that, since you are the
  

22   conceiver of this idea?
  

23       MR. TURNER:  Yes, that would definitely be a consideration.
  

24   If we are not allowed to participate in the quota system or
  

25   transportation allowances, we're at a big disadvantage.
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 1       MR. LIGTENBERG:  So let's put it this way, will the
  

 2   Alternative 1 be the worse of the scenarios that the State of
  

 3   California going into the Federal Order would create for us in
  

 4   Northern Nevada?
  

 5       MR. TURNER:  I can't answer that.
  

 6       MR. LIGTENBERG:  Can you answer that the second alternative
  

 7   would be better and that the Ponderosa alternative is the best
  

 8   for us?
  

 9       MR. TURNER:  Yes.
  

10       MR. LIGTENBERG:  I'm done.  Thank you.
  

11       JUDGE CLIFTON:  You are good.
  

12       MR. LIGTENBERG:  Thank you.
  

13       JUDGE CLIFTON:  You're welcome.
  

14           Mr. Vetne?
  

15                        CROSS-EXAMINATION
  

16   BY MR. VETNE:
  

17      Q.  I'm John Vetne, I'm a representative for Hilmar Cheese
  

18   Company.  You were presented with two alternatives, let me
  

19   present a third and see where you would put that in your order
  

20   of priorities or preferences.
  

21          The third would be maintaining the current system of
  

22   regulation and prices and pooling by the State of California,
  

23   allowing you to operate as you do now, without a Federal Order.
  

24   Would that be a preferred alternative?
  

25      A.  That's difficult because I don't really have a
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 1   preference if California goes, a strong preference if
  

 2   California goes Federal Order or not, the dairy co-ops position
  

 3   goes through or not.  I'm more interested in Desert Hills Dairy
  

 4   as an individual dairy shipping in what we have been doing, so
  

 5   I don't have a strong opinion that it's going to -- I'm more
  

 6   looking out for Desert Hills Dairy, our farm.
  

 7      Q.  So let me see if I can perhaps infer or paraphrase.
  

 8   Your preference, whatever the outcome, is that you continue to
  

 9   receive a revenue for your sale of milk, which is now a plant
  

10   blend, in any system that either maintains or succeeds state
  

11   pricing, correct?
  

12      A.  That's correct.
  

13      Q.  Thank you.
  

14       JUDGE CLIFTON:  Who will next question Mr. Turner?
  

15                        CROSS-EXAMINATION
  

16   BY MS. HANCOCK:
  

17      Q.  Good morning, Mr. Turner, I'm Nicole Hancock and I
  

18   represent Ponderosa Dairy, so I'm happy to have somebody
  

19   champion our cause that's not us.  I want to back up a little
  

20   bit and talk about your operations.  How big is your farm?
  

21      A.  We milk approximately 4,000 cows.
  

22      Q.  And you said that you ship to both Safeway and to DFA,
  

23   both in California?
  

24      A.  Correct.
  

25      Q.  And you understand that DFA is a participant in this
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 1   hearing as well?
  

 2      A.  Yes.
  

 3      Q.  Does that present some awkward challenges for you in
  

 4   testifying today?
  

 5      A.  Nope.
  

 6      Q.  Okay.  And when you say you ship to Safeway, this is a
  

 7   Safeway plant that processes your milk?
  

 8      A.  Correct.
  

 9      Q.  And can you give us an idea of the percentages that you
  

10   ship of your production to those two plants?
  

11      A.  It is about split in half.  We have two facilities and
  

12   one facility goes to DFA and the other goes to the Safeway.
  

13      Q.  You have two different farms?
  

14      A.  On the same site.
  

15      Q.  So you have different farms, even on the same site that
  

16   ship to those facilities?
  

17      A.  Correct.
  

18      Q.  How far from those facilities is your farm?  How many
  

19   miles?
  

20      A.  From which facility in particular?  The Safeway?
  

21      Q.  From both?
  

22      A.  From both?  The Safeway plant is 250 to 300 miles away,
  

23   and the Fallon plant, actually, the DFA, we have shipped as a
  

24   co-op, as you know, they can distribute that milk at various
  

25   different plants they have contracts with.  So some of them are
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 1   50 miles away, some of them could be, well we used to ship it
  

 2   into California as well, too, so they have capability to ship
  

 3   it as far as Idaho or California as well.
  

 4      Q.  So the plant in California, how far is that plant from
  

 5   you?
  

 6      A.  The DFA plant?
  

 7      Q.  The DFA plant in California?
  

 8      A.  I don't know which ones that they have.  We have
  

 9   shipped them into the Sacramento area or the Bay Area.  You
  

10   would have to ask DFA more precisely where those plants are
  

11   that we use to ship our milk into, through them.
  

12      Q.  Are you shipping any milk now to any of the California
  

13   plants?
  

14      A.  Not that I know of, I believe all of it stays in the
  

15   State of Nevada.
  

16      Q.  So it is just your Safeway plant that delivers to the
  

17   Safeway plants that are in California?
  

18      A.  Correct, right now.
  

19      Q.  So about half of your milk right now that you produce
  

20   goes to California?
  

21      A.  Correct.
  

22      Q.  And so would that milk, Mr. English asked you about how
  

23   you were paid for that milk from Safeway, you are paid on the
  

24   plant blend price, which is the price, the total price from the
  

25   Safeway plant; is that right?
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 1      A.  Correct, and we pay all the transportation.
  

 2      Q.  So you don't receive any type of transportation costs
  

 3   or allowances today?
  

 4      A.  No.
  

 5      Q.  And you understand that under the proposals that are,
  

 6   under Proposal 1 and 2, the Dairy Institute and the
  

 7   Cooperatives, that as an out-of-state shipper you won't receive
  

 8   any type of transportation allowances or credits?
  

 9      A.  Correct.
  

10      Q.  And you would continue to not be able to participate in
  

11   the quota program if it continues under either one of those
  

12   proposals?
  

13      A.  Correct.
  

14      Q.  But the difference is that instead of receiving the
  

15   plant blend price, you would receive the blend price from the
  

16   pool after the quota premiums had been paid, and after the
  

17   transportation credits and allowances had been paid?
  

18      A.  Correct, that's why we feel it is damaging, both of
  

19   those proposals, to our business.
  

20      Q.  Do you know what the difference is?  Have you estimated
  

21   what the difference would be on a hundredweight basis to your
  

22   farm?
  

23      A.  It's an estimate, but it would be significant, well
  

24   over $1.00 a hundredweight.
  

25      Q.  And the difference in that $1.00 a hundredweight
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 1   determined is potentially damaging to your business and its
  

 2   ongoing operations and continued liability?
  

 3      A.  Correct.
  

 4      Q.  So let's say it is $1.00 a hundredweight that you would
  

 5   be losing, you understand that that would act as somewhat of a
  

 6   subsidy to the pool as a whole?
  

 7      A.  Correct, yes, it would.
  

 8      Q.  But you wouldn't be allowed to participate in the
  

 9   benefits of that pool, such as the quota and the transportation
  

10   credits?
  

11      A.  Correct.
  

12      Q.  And that is based only on you being outside of the
  

13   State of California as a producer?
  

14      A.  Yes.
  

15      Q.  And if you were the same distance away, let's say we
  

16   would, hypothetically, redraw the borders of California and
  

17   capture your farm, if we could redefine the borders of
  

18   California, that line in and of itself would bring you within
  

19   the opportunities to participate in the quota and
  

20   transportation benefits under both of the Proposals 1 and 2; is
  

21   that right?
  

22      A.  Correct.
  

23      Q.  So really, in essence, the only reason you wouldn't
  

24   need to participate is just because you are on the other side
  

25   of the state line?
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 1      A.  Yes.
  

 2      Q.  Can you think of, as a farmer, can you think of any
  

 3   reason or any market conditions that would justify, other than
  

 4   you being on the other side of the state line?
  

 5      A.  No, especially for the fact that typically or
  

 6   historically in the State of Nevada we're a negative same, so
  

 7   we consume way more dairy products than what we can produce,
  

 8   and we have had very little processing capability, so we have
  

 9   been proud to produce milk that has been coming back into the
  

10   State of Nevada for consumption.  And we're able to do this
  

11   because of the current system that we're in.  Now, if that
  

12   changes, that would definitely stop our business model and make
  

13   that not viable anymore.
  

14      Q.  Are there other plants in Nevada that you could deliver
  

15   to that would allow you to achieve the same financial
  

16   calculations and payments that you receive today?
  

17      A.  There's a couple of plants, one is the newest DFA
  

18   plant, but that product is for mainly export use, it is not for
  

19   consumption locally or domestically typically.  And the other
  

20   is smaller plant in Reno that has significantly dropped off
  

21   their purchases throughout the years, so that has not become a
  

22   great outlet for the milk that's produced in the area.
  

23      Q.  Under Ponderosa's proposal, it's a supplement proposal
  

24   is how I describe it, so it's not a stand-alone proposal for a
  

25   full Federal Milk Marketing Order, but a proposal that says if
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 1   there were a California Federal Milk Marketing Order put in
  

 2   place, this is how we would like out-of-state, out-of-state
  

 3   production to be handled.  And that be would a continued
  

 4   payment under similar to the plant blend price, but we would
  

 5   calculate that as on a pool blend prior to any quota or
  

 6   transportation credits being removed.
  

 7           Do you understand that if, under Ponderosa's proposal,
  

 8   it would attach to one of the other proposals that have been
  

 9   presented in this case?
  

10      A.  Yes.
  

11      Q.  Okay.  And so, for example, if the Cooperatives'
  

12   proposal were adopted in its entirety without change, but
  

13   Ponderosa's supplemental proposal were overlaid on top of that,
  

14   it would allow for the types of payments for out-of-state milk,
  

15   you would then be in support of the proposal?
  

16      A.  I believe so.
  

17      Q.  Thank you.  That's all I have.
  

18       MS. MAY:  Mr. Turner, this is Laurel May with USDA.  I
  

19   don't have any further questions, but we wanted to thank you
  

20   for coming today and testifying.  We really appreciate hearing
  

21   from producers who are affected by our decisions.
  

22       MR. TURNER:  All right.  Thanks for having me.
  

23       JUDGE CLIFTON:  Mr. Turner, do you want to add anything
  

24   else before you step down?
  

25       MR. TURNER:  No, and neither does Roger.
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 1       JUDGE CLIFTON:  Thank you so much.  Let's take a
  

 2   five-minute stretch break while they are greeted and allowed to
  

 3   depart.
  

 4       (Whereupon, a break was taken.)
  

 5       JUDGE CLIFTON:  We're back on record.  It is 10:05.  That
  

 6   was the longest five-minute stretch break ever, but our audio
  

 7   feed was not working properly, but we hope now that it is, and
  

 8   we will continue on.  Let's see.
  

 9           I believe we want Dr. Schiek to take the witness chair.
  

10   Dr. Schiek, don't talk to me, talk to your microphone, and I
  

11   know you are over there.  You remain sworn.  I would like you
  

12   to again state and spell your name
  

13       DR. SCHIEK:  William, W-I-L-L-I-A-M, Schiek, S-C-H-I-E-K.
  

14       JUDGE CLIFTON:  Mr. Beshore, you may proceed.
  

15       MR. BESHORE:  Thank you, your Honor.
  

16                   CONTINUED CROSS-EXAMINATION
  

17   BY MR. BESHORE:
  

18      Q.  Marvin Beshore.
  

19          Good morning, Dr. Schiek.
  

20      A.  Good morning, Mr. Beshore.
  

21      Q.  Did you happen to bring the names of the nine Dairy
  

22   Institute members who didn't ferret out yesterday?
  

23      A.  I did not.
  

24      Q.  Do you intend to?
  

25      A.  I do not have that list with me.
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 1      Q.  Okay.  You will be back, though, right?
  

 2      A.  I imagine you will see me a few times.
  

 3      Q.  Okay.  Let's start where we left off with the Table 2
  

 4   of Exhibit 8, the bulk import data.  And in addition to
  

 5   Table 2, I would like you to have in front of you, or I would
  

 6   like you to make reference to Figure 2, Figure 2 of Exhibit 80.
  

 7      A.  Okay.
  

 8      Q.  And also CDFA, Exhibit X or Y.
  

 9      A.  Okay.  I have the exhibits at the table.
  

10       JUDGE CLIFTON:  I think the easiest thing, Dr. Schiek, if
  

11   you want to step down and get them, you may.
  

12   BY MR. BESHORE:
  

13      Q.  And I forget the number of the CDFA Exhibit.  While you
  

14   are getting 61, could you also get 64, which is Mr. Hollon's
  

15   second set of exhibits -- X and Y.
  

16      A.  I have Exhibit 64 as well.
  

17      Q.  Okay.  And 64 we're going to, I'm just drawing some
  

18   data off of that Table 5.C when you get there.
  

19      A.  5.C.
  

20      Q.  Just kind of projecting ahead and see if you have all
  

21   these resources available for a series of inquiries here.
  

22      A.  Okay.
  

23      Q.  So I'm interested in exploring with you the
  

24   relationship of the bulk imports of milk into California which
  

25   are summarized on a yearly basis on Table 2 of Exhibit 80, and
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 1   detailed more completely on a monthly basis, and with respect
  

 2   to sources on CDFA Exhibit X and the same data is on Y.
  

 3      A.  Right.  Right.
  

 4      Q.  So I'm interested in looking at that data with respect
  

 5   to your Figure 2 of Exhibit 80.  So Figure 2 of Exhibit 80
  

 6   reflects the relationship as you depicted in your supply of
  

 7   milk in California, and the capacity available to the
  

 8   processor?
  

 9      A.  Between production?
  

10      Q.  Production of milk in California.  And that's another
  

11   proxy for in-state supply and demand, correct?
  

12      A.  Yes.
  

13      Q.  Okay.  So first of all, there's no, during any period
  

14   of time, there's no problem with there being a more than ample
  

15   supply, I think we covered this yesterday --
  

16      A.  Correct.
  

17      Q.  -- in-state for Class I?
  

18      A.  Correct.
  

19      Q.  Okay.  And in some periods, the supply in-state has
  

20   been, in your view, and as depicted on Figure 2, more than
  

21   ample for the in-state plant capacity demand, correct?
  

22      A.  Correct.
  

23      Q.  Particularly, in, you know, what, '07 and '08 for
  

24   starters?
  

25      A.  Uh-huh.
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 1      Q.  Right?
  

 2       JUDGE CLIFTON:  Was that a yes?
  

 3       DR. SCHIEK:  Correct.  Yes.
  

 4   BY MR. BESHORE:
  

 5      Q.  Okay.  So in '07, '08 there was really a glut of milk
  

 6   in California.
  

 7      A.  Correct.
  

 8      Q.  But the exhibit shows, Table 2, CDFA-X, shows that in
  

 9   2007 and 2008, there were very substantial imports into
  

10   California, correct?
  

11      A.  Correct.
  

12      Q.  So at what, 70 million or so pounds of milk a month
  

13   during those years?
  

14      A.  Check the table, just a second.  Yeah, 70, 80.
  

15      Q.  So --
  

16      A.  70, 80.  70, 60 most of that time, the very beginning
  

17   of that period looks like there were a couple of months where
  

18   it was 90, excess of 90 million.
  

19      Q.  Okay.  So when there's a glut of milk in a marketplace,
  

20   why would there be substantial imports on an ongoing basis?
  

21      A.  Well, I don't know the particular reasons in this case,
  

22   but I do know that there are historic relationships, like
  

23   Mr. Ligtenberg testified to, between Nevada producers and
  

24   plants in California that goes back to the old Cal-Gold co-op
  

25   days, where they had producers in Northern Nevada, and as was
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 1   testified to just prior, a lack of plant capacity there.  So
  

 2   they began shipping into the, into Northern California.  And I
  

 3   think primarily because Cal-Gold, being in the North Bay area,
  

 4   had relationships with supplying fluid milk into that market,
  

 5   so that's one issue in terms of Northern Nevada.
  

 6           In terms of Southern Nevada, there, as I think I said
  

 7   yesterday, there's a particular entity that owns a plant in
  

 8   California also, it is a farm in Nevada.  So it's the structure
  

 9   of that entity.
  

10      Q.  Okay.  So basically these --
  

11       JUDGE CLIFTON:  Mr. Beshore, I just need to capture
  

12   Cal-Gold.
  

13       DR. SCHIEK:  Cal-Gold, I think there might be a hyphen
  

14   between that.
  

15       JUDGE CLIFTON:  Thank you.
  

16   BY MR. BESHORE:
  

17      Q.  So these historical relationships, those that we have
  

18   heard testified to this morning, the relationship that we heard
  

19   testified to this morning, milk from Nevada going to Safeway
  

20   plant, Class I plant, correct?
  

21      A.  I believe it does a lot of Class I product, yeah, may
  

22   do some other things as well.
  

23      Q.  So that's the type of historical relationship that's
  

24   reflected in these bulk imports of milk?
  

25      A.  It is reflected in part of that, I know.  I don't know
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 1   about all of it.
  

 2      Q.  And the milk from Southern Nevada, that relationship
  

 3   that you referred to as also a relationship that ships milk
  

 4   from Nevada to a Class I plant in California, correct?
  

 5      A.  Largely Class I, I believe.
  

 6      Q.  Okay.  Do you know of any historical relationships for
  

 7   supplying manufacturing plants in California from sources
  

 8   out-of-state in any substantial quantities reflected in
  

 9   Exhibit 2?
  

10      A.  I don't know specifically, Mr. Beshore.
  

11      Q.  Do you know any?
  

12      A.  Yeah, I do know, I have heard at various times that one
  

13   of the suppliers producer groups in Arizona was looking for
  

14   outlets, essentially looking for customers in California, and I
  

15   did hear a couple of cheese makers talk about, talking with
  

16   that entity, and I believe there was some milk being purchased
  

17   under contract, but I don't, that's, again, a recollection.  I
  

18   don't really have any proof of it or anything.
  

19      Q.  Right.  And that's some years ago?
  

20      A.  Yeah, I believe so.
  

21      Q.  Okay.  And does Exhibit CDFA-X shows there's not of
  

22   milk coming into California these days from Arizona, correct?
  

23      A.  Correct.
  

24      Q.  Now, Safeway is a Class I plant, that's located in the
  

25   Bay Area, right?
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 1      A.  Yes.
  

 2      Q.  Okay.  They don't have any reason in terms of supply to
  

 3   go to Nevada for milk, correct?
  

 4      A.  If I understand your question, there's adequate supply
  

 5   in California --
  

 6      Q.  Right.
  

 7      A.  -- to meet that need?
  

 8      Q.  Yes.
  

 9      A.  Yes.  That's correct.
  

10      Q.  So why would they go to Nevada to buy that milk?  It's
  

11   a matter of price, isn't it?
  

12      A.  You know, my understanding on how that milk is priced,
  

13   and, you know, this goes back a long time, is that they
  

14   essentially pay the same price for that milk that they pay for
  

15   their California milk.  Same price.  But they, well, they pay a
  

16   plant blend for it, okay?
  

17      Q.  And that, well, depending on exactly how that plant
  

18   blend -- have you ever seen those paychecks and calculations?
  

19      A.  No, I have not.
  

20      Q.  So if they were actually just going to pay the same
  

21   price, there would be no reason to bring it in from 300 miles
  

22   away, right?
  

23      A.  You know, it doesn't seem to me that there would from
  

24   an economic perspective, but you know, there's a lot of
  

25   relationship I know in supply, you know, supply arrangements
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 1   between plants.  And if a producer has good quality milk and
  

 2   provides a, you know, essentially the kind of milk that they
  

 3   are looking for, and isn't, that they don't have problems with
  

 4   it, sometimes there's value in that relationship.
  

 5      Q.  Okay.  So as you -- as you go along, you haven't
  

 6   plotted Table 2?
  

 7      A.  No, I have not plotted it.
  

 8      Q.  Or plotted it with respect to supply and demand in
  

 9   California?
  

10      A.  No, I have not.
  

11      Q.  Okay.  And but if you did, you look at other periods of
  

12   glut in California that show up in Figure 2, 2012, you have got
  

13   a, you testified to a period of glut there?
  

14      A.  Correct.
  

15      Q.  And 2012 on Table 2 of Exhibit 80, imports of milk were
  

16   actually higher than 2011, correct?
  

17      A.  Uh-huh.
  

18      Q.  Okay.  And was there, I, you know, on Figure 2 is there
  

19   a, you know, show a glut of milk earlier this year or late in
  

20   2014?
  

21      A.  2014 I think, yeah.
  

22      Q.  Yeah.  And the imports have continued to come into
  

23   California?
  

24      A.  Right.  At a lower pace, but yes, they continue to come
  

25   in.
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 1      Q.  Okay.  And the best of your knowledge, as you have
  

 2   testified, the bulk of those imports are Class I?
  

 3      A.  Yeah, I believe so.  I was looking at the CDFA data on
  

 4   that, and I, my gosh, I'm trying to figure out which chart I
  

 5   pulled it from.  Probably it was, well, I don't remember now,
  

 6   but I, you know, it was, as I calculated it from the, I think
  

 7   it was the 2014 data, something just under 80 percent was
  

 8   Class I.
  

 9      Q.  Okay.  So there's some CDFA data in the record that
  

10   shows --
  

11      A.  I believe there's some there.
  

12      Q.  Okay.  Now -- okay.  So 80 percent, right now, let's
  

13   just look at that currently then.  Right now there's roughly 45
  

14   million pounds a month coming in, correct?
  

15      A.  Yes, looks like it.
  

16      Q.  And 80 percent, yeah, about, do you have a phone
  

17   calculator you can do some simple --
  

18      A.  I left my phone somewhere else, sorry.
  

19      Q.  -- math, maybe you can do it in your head?
  

20       JUDGE CLIFTON:  Let's let him get his calculator, this is
  

21   important.
  

22       MR. ENGLISH:  Actually, your Honor, he doesn't have to do
  

23   calculations.  Nobody else did calculations.
  

24       JUDGE CLIFTON:  Look this would be valuable, and he is so
  

25   quick, I --

4101



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1       DR. SCHIEK:  Thank you for that.
  

 2       JUDGE CLIFTON:  Well, it is right, you can do it with a pen
  

 3   and pencil, you can do it with a calculator, sometimes it's
  

 4   easier if you have your phone if that's what you are used to
  

 5   using.  If you want him to use pen and pencil, we'll do it that
  

 6   way, Mr. English.
  

 7       MR. ENGLISH:  Your Honor, I'm just saying that it is not
  

 8   appropriate cross-examination.
  

 9       JUDGE CLIFTON:  I disagree with you.
  

10       MR. ENGLISH:  If you are insisting otherwise, then fine, I
  

11   disagree.
  

12       JUDGE CLIFTON:  All right.  Your objection is noted,
  

13   Mr. English.  Dr. Schiek, you may step down to get your phone
  

14   if you would like.
  

15       DR. SCHIEK:  That would probably be more accurate.
  

16           So I'm using the number you gave me at 45 million, is
  

17   that about 45 million?
  

18   BY MR. BESHORE:
  

19      Q.  Yeah, I think that's what I estimated and you agreed
  

20   with yesterday.
  

21      A.  Looked about right, yeah.
  

22      Q.  And --
  

23      A.  And we're going times 80.
  

24      Q.  Times 80, 80 percent.
  

25      A.  36 million a month.
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 1      Q.  Okay.  And so if we actually looked at the latest info
  

 2   in June of 2015 on, you know, CDFA-X or Y, it was about
  

 3   47 million?
  

 4      A.  Correct.
  

 5      Q.  Okay.  So -- okay.  So 36 billion and that's Class I.
  

 6   Now, you didn't, I don't recall, the Class I figures in Table,
  

 7   the in-state Class I consumption utilization figures in
  

 8   Exhibit 80, you didn't use CDFA pool numbers, you used per
  

 9   capita estimates, correct?
  

10      A.  In --
  

11      Q.  Or maybe I missed, if you have pool numbers there?
  

12      A.  Which -- which chart are we walk talking about, if I
  

13   may ask?
  

14      Q.  Any chart?
  

15      A.  Any of the Class I sales data?
  

16      Q.  Yeah.
  

17      A.  Or Table 12 maybe, is that what we're looking at?
  

18      Q.  Either Figure 12, well, does Table 12, what I'm looking
  

19   for, and I don't know if it is in your data or not, what I'm
  

20   looking for is the monthly volume of pooled Class I in the, in
  

21   the California State Order.  Is that in your tables?
  

22      A.  The monthly volume of pooled California Class I, it's
  

23   not in Table 12 where I talk about beverage including milk
  

24   sales.  I believe that those numbers are calculated based on,
  

25   based on Class I sales from plants in California, Class I
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 1   product sales from plants in California.
  

 2      Q.  Okay.
  

 3      A.  So they -- they would, if bulk milk is coming in in
  

 4   those plants, I believe that would be included in this data,
  

 5   this is a CDFA source.
  

 6      Q.  Okay.  So the bulk milk would show up in the data,
  

 7   assuming it is consumed and, processed and consumed in
  

 8   California?
  

 9      A.  I don't even know if it is necessarily consumed in
  

10   California, but probably it is, yeah.
  

11      Q.  But your data on Table 12 is not pooled, State Order
  

12   pool Class I?
  

13      A.  Yes, this doesn't come off the pooling reports.
  

14      Q.  Okay.  Let's look at Exhibit 64, let's go to that
  

15   exhibit, and I'm on Table 5.C.6 page 6?
  

16      A.  C.6.  Okay.  I'm there.
  

17      Q.  Okay.  So if we look at, you know, 2015 numbers, so I
  

18   want to simplify this, but I want you to give us a calculation.
  

19   If we look at 2015 numbers, Class I percentage is a high of
  

20   13.03 in January to a low of 12.17 in April, correct?
  

21      A.  Yeah.  12.  I'm sorry, where are you again,
  

22   Mr. Beshore?
  

23      Q.  Well, I was on the top, the top table, 5.C.6, which is
  

24   monthly State Order total pounds pooled, Column 3, and then
  

25   utilization percentages.

4104



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1      A.  I gotcha.
  

 2       JUDGE CLIFTON:  Mr. Beshore, is May lower than April?
  

 3       MR. BESHORE:  It is, your Honor.
  

 4       JUDGE CLIFTON:  Okay.
  

 5       MR. BESHORE:  Yes.  12.06 in May.
  

 6   BY MR. BESHORE:
  

 7      Q.  I don't know if there's a summary for 2015.  There it
  

 8   is.  2015 average, the very bottom line on this page.
  

 9      A.  Okay.  12.45, is that the number?
  

10      Q.  Right.  So why don't you take that times the monthly
  

11   average.  12.45 times the monthly average of 2015, to see what
  

12   the monthly pounds of Class I pooled in the State Order are.
  

13      A.  Hold on.  I think I have roughly 428.9 billion pounds.
  

14      Q.  Okay.  Very good.  That's what I got, also.  Okay.  So
  

15   we got an average about 428.9 million pounds of Class I pooled
  

16   in the Order, monthly average for 2015, this year.  But then we
  

17   have got 36 million pounds per month.
  

18       JUDGE CLIFTON:  Wait a minute, you said monthly average.
  

19   You don't mean monthly average, do you?
  

20       MR. BESHORE:  I think I do.
  

21       JUDGE CLIFTON:  Okay.  So -- so we took, we took a number
  

22   that represented not an average but a total so far for 2015?
  

23       MR. BESHORE:  Actually, the last line on 2015, on Table
  

24   5.C.6 of Exhibit 64 is the 2015 average.
  

25       JUDGE CLIFTON:  Average.  So it did give me a monthly
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 1   amount.
  

 2       MR. BESHORE:  Yes.
  

 3       JUDGE CLIFTON:  Is that right, Dr. Schiek?
  

 4       DR. SCHIEK:  I believe so, yes.
  

 5       JUDGE CLIFTON:  Okay.  All right.  I'm with you now.
  

 6           Thank you, Mr. Beshore.
  

 7   BY MR. BESHORE:
  

 8      Q.  Okay.  As an average pool Class I, 428.9 million, 12.45
  

 9   percent of the supply that's pooled, but we have got outside of
  

10   the pool coming in from out-of-state, 36 million pounds per
  

11   month.
  

12      A.  Correct.
  

13      Q.  Okay.  Now, is there a -- you talked about quarterly
  

14   marketing as you conceive it to involve getting Class I milk
  

15   from reasonable locations to Class I plants when they need it.
  

16      A.  Uh-huh.
  

17      Q.  Is that a picture of orderly marketing in California?
  

18      A.  So you are looking at 36 million pounds coming in over
  

19   that share of, certainly that's a movement that doesn't look to
  

20   be efficient --
  

21      Q.  Right.
  

22      A.  -- in a pure closest milk moves first kind of thing.
  

23      Q.  In fact, isn't it correct, just to kind of cut to the
  

24   chase, the only reason that milk comes in is because of the
  

25   artifact of the regulations in terms of how it's priced or not
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 1   priced, not pooled, under the California State Order in which
  

 2   did not, which cannot, as we have heard repeatedly giving the
  

 3   Hillside litigation, etcetera, etcetera, which cannot regulate
  

 4   that transaction?
  

 5      A.  I think the economic draw of being able to earn the
  

 6   plant blend is a major reason why that milk comes in, at least
  

 7   in the case of Northern Nevada shippers.  In the case of the
  

 8   Southern Nevada or Southern Nevada, Southern California, I'm
  

 9   not sure, given the common ownership there, whether that's the
  

10   key issue or whether it is something else.
  

11      Q.  Now, of course if there's was a Federal -- let me back
  

12   up a second.  That 36 million pounds monthly of Class I, which
  

13   is not in the California pool, represents a net reduction in
  

14   the blend price in that, to the pool?
  

15      A.  In the pool prices.
  

16      Q.  In the pool prices.  Correct?
  

17      A.  Yeah, I think so.
  

18      Q.  Okay.  So if we're going to estimate that, would, you
  

19   know, would $2.00 a hundredweight be a reasonable value to
  

20   estimate the net loss of that is Class I sales?
  

21      A.  Over the whole pool?
  

22      Q.  To the pool.  Not on a whole pool, just $2.00 for each
  

23   hundredweight coming in would be the revenue, sort of the net
  

24   revenue loss to the pool, if you got a Class I differential
  

25   that's in that --
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 1      A.  If you had a Class I differential it is $2.00
  

 2   hundredweight, yeah.  Well, I'm not sure exactly how much it
  

 3   would be, but it would be a reduction in the, in the pool
  

 4   value.
  

 5      Q.  Have you ever calculated how much that, those nonpool
  

 6   transactions cost California dairy farmers its milk in its
  

 7   pool?
  

 8      A.  I have not.  I have not.
  

 9      Q.  If $2.00, just assume with me for a moment that $2.00 a
  

10   hundredweight for each of those Class I hundredweights not
  

11   pooled, 36 million pounds, how many hundredweights would that
  

12   be, and what would the monthly cost be at $2.00 per
  

13   hundredweight to the pool?
  

14      A.  With that example, roughly I get 21 cents.
  

15      Q.  21 cents of what?  21 cents what, reduction in the pool
  

16   price?
  

17      A.  I believe that's correct.
  

18      Q.  Okay.  So not having those transactions pooled, by your
  

19   calculations, cost the California dairy farmers 21 cents per
  

20   hundredweight per month?
  

21          MR. ENGLISH:  I object to that characterization.  It
  

22   was not his calculation, it was your calculation that you asked
  

23   him to make, making assumptions, so it is not his calculation.
  

24   I object to that.
  

25       JUDGE CLIFTON:  Your objection is noted, the witness may
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 1   answer.
  

 2       DR. SCHIEK:  I would say the same thing.  Based on the
  

 3   numbers you gave me, and the numbers we looked at in these
  

 4   tables, that would be the result.
  

 5   BY MR. BESHORE:
  

 6      Q.  Okay.  And, of course, we could, you know, we could all
  

 7   do the arithmetic, but there is clearly a cost to the pool?
  

 8      A.  To having out-of-state milk -- to having out-of-state
  

 9   milk come into California and not be pooled.
  

10      Q.  Of course the Federal Order would pool that milk, do
  

11   you understand that?
  

12      A.  I do understand that.
  

13      Q.  Because it can -- can, and one of its main purposes is
  

14   to capture interstate transactions, correct?
  

15      A.  Correct.
  

16      Q.  Did you reference the Carolina Order as being, one of
  

17   the reasons for that Order being promulgated, was to capture
  

18   the interstate transactions that the state couldn't capture?
  

19      A.  Yeah, in response to a question from Mr. English, I was
  

20   describing the conditions there as that there was, there was a
  

21   state regulation and there was milk entering that was
  

22   undermining the system.
  

23      Q.  Okay.  Now, you have participated in the
  

24   producer-handler hearing.  I think, we were aligned.  Do you
  

25   recall that?
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 1       JUDGE CLIFTON:  Just a moment.  Tyler, would you see if you
  

 2   can make the microphone be where Mr. Beshore's mouth is?
  

 3           Stay there, Mr. Beshore, stay there as if you are
  

 4   looking at your papers and asking the questions, seeing your
  

 5   papers.  Thank you so much.  All right.
  

 6           So you were aligned in the proceeding you are asking
  

 7   him about.  You may resume.
  

 8       DR. SCHIEK:  I think he was asking if I remembered it.  And
  

 9   it does seem like a distant memory now, but I do remember it.
  

10   BY MR. BESHORE:
  

11      Q.  Okay.  And we were aligned in that --
  

12      A.  Correct.  Yes, we were.
  

13      Q.  And of course that proceeding had to do with milk of
  

14   producer-handlers that was not part of the Federal Order pools,
  

15   correct?
  

16      A.  Yes, I believe so, yes.
  

17      Q.  We were, you, and me, on behalf of my clients, you on
  

18   behalf of Dairy Institute, were urging the Secretary to modify
  

19   those regulations to make sure that milk was part of the pool,
  

20   correct?
  

21      A.  I would have to look back at my statement.  I believe
  

22   how we characterized our testimony, or I characterized my
  

23   testimony at that hearing, was that we felt by putting the
  

24   California experience, producer-handlers in the record, it
  

25   would be helpful information for the Secretary because there
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 1   was a proposal for what we would call a soft cap that one of
  

 2   the producer-handlers had put in, and we saw similarities
  

 3   between that and what we experienced in California.  I believe,
  

 4   I don't know that we were advocating one particular way, we
  

 5   were just explaining our experience with producer-handlers in
  

 6   California.
  

 7      Q.  Fair enough.  In any event, did you read the decision
  

 8   that resulted from that, from that proceeding?
  

 9      A.  Awhile ago, yeah.
  

10      Q.  Okay.  Do you recall that in that decision the
  

11   Secretary determined and held that a diminution, a reduction of
  

12   the blend price of as little as one cent, one penny, would
  

13   cause an unpooled unregulated producer-handler of Class I milk
  

14   was a disorderly marketing condition that needed to be
  

15   corrected?
  

16      A.  I'm not saying that it didn't say that, I just don't
  

17   remember that.
  

18      Q.  Okay.  Fair enough.  Let me turn, then, to the, some of
  

19   the cost of production information.  If I can change topics
  

20   here, shuffle my papers the right way.  So the cost of --
  

21      A.  Is this in Exhibit 80?
  

22      Q.  Exhibit 80, yeah.  I was really, really interested in
  

23   seeing that you had used ERS data, the cost of production for
  

24   any purpose.  And I'm looking at, I guess page 24 to 25, and
  

25   it's possible that you show that on, I don't know if you show
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 1   that on any other figures?
  

 2      A.  No, it is just 24 and 25.
  

 3      Q.  Okay.  Figure 11, Table 11.
  

 4      A.  Correct.
  

 5      Q.  So as an Economist and someone knowledgeable about milk
  

 6   production, you know, you are not seriously contending that
  

 7   cost of production in California is, you know, what, $8.00,
  

 8   $9.00, $10.00 or more less than that in Wisconsin?
  

 9      A.  That would not be my understanding or feeling in the
  

10   marketplace that the advantage is that large.  I tried to come
  

11   talk a little bit about the limitations of this data, but
  

12   again, I said this, to my knowledge, is the only data set on
  

13   milk production cost that that's a common methodology across
  

14   states.  So I just present it as it is.  Recognize that it has
  

15   some warts in terms of the total, how they calculate total
  

16   economic cost, which is different than an accounting cost.
  

17      Q.  But are you contending that it actually means
  

18   something?
  

19      A.  I think in general, that the sort of ordinal ranking
  

20   here is probably accurate.  And that's mainly because of the
  

21   size distribution of dairy farms in California versus the U.S.
  

22   average versus Wisconsin.
  

23      Q.  By ordinal ranking, you mean the cost, you think the
  

24   cost in California is less than the cost in Wisconsin because
  

25   the farms are bigger?
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 1      A.  On average, yes.
  

 2      Q.  On average.  Recent production trends in Wisconsin
  

 3   versus California would reflect, if anything, that these costs,
  

 4   the relationship, set aside the absolute cost level, that the
  

 5   relationship might be flip-flopped; isn't that fair?
  

 6      A.  In terms of cost is it?
  

 7      Q.  Yes.
  

 8      A.  Not necessarily.  I mean, well, there's different
  

 9   market conditions on prices, there's proximity to markets,
  

10   there's probably a number of reasons.  And then there's what's
  

11   going on out here with the drought, which is impacting things.
  

12      Q.  Okay.  But production has, has and is expanding in
  

13   Wisconsin while it is contracting in California?
  

14      A.  It's contracted this year.  I think if you look at the
  

15   trend from 2000 to 2014, it's still an upward trend, granted
  

16   not as fast as in the past.  So if one year makes a trend, it
  

17   certainly is contracted this year, I will say that for sure,
  

18   that's undeniable.
  

19      Q.  So might -- now, I want to turn to Figure 1 of your
  

20   Exhibit 80, where you, which I think is a, you know, a useful,
  

21   a useful chart, graph, where you plot the Federal Order whey
  

22   value versus California whey value.  Okay?  Have you thought
  

23   about looking at California production versus other state's
  

24   production, and the national production during the period which
  

25   shows so clearly on Figure 1, when the whey value in California
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 1   has lagged, the national average, so the national whey values
  

 2   so significantly, and I'm talking about from 2009 to the
  

 3   present.
  

 4      A.  So you are, I'm just trying to get my mind around your
  

 5   question.  Your question is, have I looked at cost during that
  

 6   period or I misunderstood you?
  

 7      Q.  Production trends.
  

 8      A.  Production trends.  Well, I think in Exhibit 80 I broke
  

 9   out something close to that ranking or that time period.  Just
  

10   by looking at the decades, in looking at 2010 forward, 2010
  

11   through 2014, which shows a slower growth rate for California
  

12   versus the U.S. or versus the all of the U.S. except
  

13   California.
  

14      Q.  Your Honor, I would like to have marked as next
  

15   numbered exhibit a one-page document.
  

16       JUDGE CLIFTON:  Yes.  Thank you.  Ms. Elliott, are we going
  

17   to mark the next exhibit as Exhibit 88?
  

18       MS. ELLIOTT:  That's correct.
  

19       JUDGE CLIFTON:  We'll mark this as Exhibit 88.  88.
  

20            (Thereafter, Exhibit 88 was marked
  

21            for identification.)
  

22       JUDGE CLIFTON:  It's being distributed now.  Raise your
  

23   hand if you need an Exhibit 88.  Mr. Beshore, you may proceed.
  

24   BY MR. BESHORE:
  

25      Q.  Okay.  Thank you.  Do you have Exhibit 88, Dr. Schiek?
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 1      A.  I do, I forgot to mark it.
  

 2      Q.  Okay.  So I think all of, much of this data, maybe all
  

 3   of it is in Exhibit 80.
  

 4      A.  From my table, Table 4?
  

 5      Q.  Exhibit 80 in one of your tables.
  

 6      A.  Yes, I believe it is Table 4.
  

 7      Q.  Which is page what?
  

 8      A.  Page 10.
  

 9      Q.  Okay.  But it doesn't plot it, you haven't used 2009?
  

10      A.  As the base year.
  

11      Q.  As the base year?
  

12      A.  No, I have not.
  

13      Q.  And so I thought it might be interesting, in view of
  

14   the information on your table, on your Figure 1 with respect to
  

15   the whey price in California, to plot production trends in
  

16   California versus, you know, other parts of the country that
  

17   have the Federal Order whey value, and that's what we have done
  

18   in Exhibit 68.  Do you see that?
  

19      A.  Yeah, I see that.
  

20      Q.  Okay.  And what it shows, I think as you have, may have
  

21   indicated, California lags, Wisconsin, New York, Florida, and
  

22   United States.  Correct?
  

23      A.  For that period of time, yes.
  

24      Q.  Okay.  Let me just shift back to an area that, at least
  

25   I almost got to yesterday but didn't, that's just talking about
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 1   terminology.  You have used the term "disorderly" 26 times in
  

 2   Exhibit 79, by our count.  Does that sound fair?
  

 3      A.  I haven't counted.
  

 4      Q.  Is the word -- you heard Mr. Christ's testimony?
  

 5      A.  I did, I was here for his testimony.
  

 6      Q.  Okay.  He testified he didn't find the word disorderly
  

 7   in the Marketing Agreement Act.  Have you looked for it in the
  

 8   Act?
  

 9      A.  I have not seen it there, either.
  

10      Q.  Okay.  How about in the California statutes?
  

11      A.  Orderly marketing is in there, but there is not
  

12   disorderly.
  

13      Q.  Disorderly is not there?
  

14      A.  I don't -- it is not coming to my recollection that it
  

15   is there.  I don't, I can't say for certain that it is not
  

16   there.
  

17      Q.  And have you seen a published definition of it
  

18   anywhere?
  

19      A.  Of disorderly?
  

20      Q.  Yes.
  

21      A.  I don't recall.
  

22      Q.  So what's your definition?  When you used it then, you
  

23   weren't using a statutory definition, but you were using, or a
  

24   published definition, you were using your own definition; is
  

25   that correct?
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 1      A.  Yes.  I was using a definition that I adopted.  I
  

 2   believe it is also -- okay.  Let me back up.  So disorderly, in
  

 3   my view, would be absence of orderly.  And so there are folks
  

 4   who have written on the topic of what constitutes orderly
  

 5   marketing, so it would be the absence of orderly marketing and
  

 6   things that are contrary to orderly marketing.
  

 7      Q.  And that would be orderly marketing as you
  

 8   previously --
  

 9      A.  Described it.
  

10      Q.  -- described it, yeah.  I asked you yesterday if you
  

11   had done any study of Order 2 and how its provisions operate,
  

12   pooling, that sort of thing.  Do you recall that?
  

13      A.  I remember your discussion of grandfather plants in
  

14   Order 2 I think is.  5 studies of it since then.
  

15      Q.  Have you done any study of any Federal Order Market,
  

16   any study of any Federal Order Market, in terms of the
  

17   effective prices paid for Class III or Class IV milk?
  

18      A.  No, I have not.  I think that what's publicly available
  

19   is, is regulated minimum prices.
  

20      Q.  Your Honor, if I might have a couple of minutes, I
  

21   would suggest a short break and I may not have anymore
  

22   questions for Dr. Schiek.
  

23       JUDGE CLIFTON:  I think that's a good idea.  Do you want 10
  

24   minutes or 15 minutes, Mr. Beshore?
  

25       MR. BESHORE:  I'll take 15.
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 1       JUDGE CLIFTON:  15.  All right.  Then please be back and
  

 2   ready to go at 11:10.  11:10.
  

 3       (Whereupon, a break was taken.)
  

 4       JUDGE CLIFTON:  We're back on record, it is 11:13.
  

 5           Chip English.  If I may, your Honor, I'm going to have
  

 6   Dr. Schiek respond to raised earlier questions by Mr. Beshore
  

 7   before we get started.
  

 8           And during the break, Mr. Schiek, did you consult with
  

 9   your Executive Director?
  

10       DR. SCHIEK:  I did.
  

11       MR. SCHIEK:  And do you now have both permission and
  

12   information to provide about members of the Dairy Institute?
  

13       DR. SCHIEK:  I do.
  

14       MR. ENGLISH:  Before you do that, could you explain for the
  

15   record why it is that trade associations do not normally
  

16   provide that information?
  

17       DR. SCHIEK:  Yeah, that information is not normally
  

18   provided because it becomes a target for solicitors to contact
  

19   our members offering all kinds of products and business
  

20   services and the like.  So, but I have the list, and rather
  

21   than, if it is okay with you, Mr. Beshore, rather than read in
  

22   the missing ones, I will just read the whole list.
  

23       MR. BESHORE:  Sure.  Fine.
  

24       DR. SCHIEK:  So the companies are:
  

25           Alta Dena, Berkeley Farms, Cacique, Clover Stornetta,
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 1   do you need spellings?
  

 2       JUDGE CLIFTON:  What is the best way for us to get that in
  

 3   the record?  Would it be -- is it something you can e-mail for
  

 4   example, or --
  

 5       DR. SCHIEK:  I would like to just read it in.
  

 6       JUDGE CLIFTON:  Just read it.  Then I better get the
  

 7   spellings, I'm sorry.  It will also help me in trying to keep
  

 8   up with you, if you have to spell them before you go to the
  

 9   next one.
  

10       DR. SCHIEK:  So Alta Dena is A-L-T-A, D-E-N-A; Berkeley
  

11   Farms, B-E-R-K-E-L-E-Y, F-A-R-M-S; Cacique, C-A-C-I-Q-U-E;
  

12   clover Stornetta, C-L-O-V-E-R, S-T-O-R-N-E-T-T-A; Dean, D-E-A-N
  

13   Foods Company; and then Dean Foods Pacific Coast Group;
  

14   Driftwood Dairy, that's D-R-I-F-T-W-O-O-D Dairy; Farmdale
  

15   F-A-R-M-D-A-L-E, Creamery; Joseph Farms, that's just like the
  

16   name J-O-S-E-P-H; and /Gallo Cheese, that's all one company.
  

17   G-A-L-L-O; Hilmar Cheese Company, H-I-L-M-A-R, cheese company;
  

18   HP Hood, H-O-O-D, HP is capital letters; Kraft, K-R-A-F-T
  

19   Foods; Leprino Foods, L-E-P-R-I-N-O; Marquez Brothers,
  

20   M-A-R-Q-U-E-Z Brothers; Nestle, N-E-S-T-L-E, USA; Pacific
  

21   Cheese, just like the ocean; Rumiano Cheese Company,
  

22   R-U-M-I-A-N-O; Safeway, Incorporated, Safeway is S-A-F-E-W-A-Y;
  

23   Saputo Cheese USA, S-A-P-U-T-O; Super Store Industries, three
  

24   words; United Grocer's Company's, the company's changed names
  

25   several times, I think that was pretty self-explanatory, move
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 1   on.  White Wave Foods, W-H-I-T-E, W-A-V-E, Foods.
  

 2   Yoplait-General Mills, Yoplait is Y-O-P-L-A-I-T, General Mills.
  

 3   And Yakult, Y-A-K-U-L-T, Yakult; and Fairlife, F-A-I-R-L-I-F-E.
  

 4       JUDGE CLIFTON:  So of course I'm curious as to why Fairlife
  

 5   isn't alphabetically listed like everybody else.
  

 6       DR. SCHIEK:  They are affiliate members.
  

 7       JUDGE CLIFTON:  Okay.
  

 8       DR. SCHIEK:  They are an affiliate member company.
  

 9       MR. ENGLISH:  And if I may, because the witness was
  

10   startled, it appears there might have been an auto correct.  If
  

11   it was Unified Grocers rather that be United Grocers, would
  

12   that make more sense to you?
  

13       DR. SCHIEK:  Yes.
  

14       JUDGE CLIFTON:  Thank you.  So not United, but Unified.
  

15       DR. SCHIEK:  Yes.
  

16       JUDGE CLIFTON:  Good.  Mr. Beshore?
  

17   BY MR. BESHORE:
  

18      Q.  What did you say the status of Fairlife was?
  

19      A.  An affiliate member.
  

20      Q.  Is that the only entity that is an affiliate as opposed
  

21   to a full member?
  

22      A.  And Yakult is also an affiliate member.
  

23      Q.  Okay.  The others are full members?
  

24      A.  Yes.
  

25      Q.  Do you have the information as to the four that were on
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 1   the list of 30 in June that aren't any longer on the list
  

 2   because they combined or merged?
  

 3      A.  No, I don't.
  

 4      Q.  Do you know, do you happen to know them?  I mean, the
  

 5   names may be spell out for us, trade names I assume?
  

 6      A.  Yes, I don't really know which of those are.
  

 7      Q.  Okay.
  

 8       JUDGE CLIFTON:  We need a little more volume on Dr. Schiek.
  

 9       DR. SCHIEK:  I don't rally know which those are.
  

10   BY MR. BESHORE:
  

11      Q.  Okay.  Thank you for providing that information for the
  

12   record, Dr. Schiek.  And I have just a couple of more questions
  

13   and then I'm done for this round anyway.
  

14           I'm interested in some contrasts I see in the Dairy
  

15   Institute position as you've articulated it.  I just want to
  

16   ask you about them a little bit.
  

17           On at least three times in your statement, Exhibit 79,
  

18   pages 7, 18, 19, well, on my notes at least, and it might be
  

19   others sometimes, you have indicated affirmatively that it was
  

20   important that California State Order prices track Federal
  

21   Order prices in Class I prices in particular.  Do you recall
  

22   that?
  

23      A.  Yes.  7, what were the other references that you said?
  

24      Q.  Yeah, my notes say 7, 18, and 19, there could be more.
  

25   I'm not trying to be exhaustive but --
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 1      A.  Okay.  I'm just trying to look at those references if I
  

 2   could for a moment.
  

 3      Q.  Absolutely.  Okay.
  

 4      A.  I see what you are talking about.
  

 5      Q.  Okay.  And did I state it correctly, that you have
  

 6   affirmatively advocated the State Order Class I prices should
  

 7   track the FMMO Federal Milk Market Order prices?
  

 8      A.  Yeah, I think tracking in a reasonable way is
  

 9   important.
  

10      Q.  And --
  

11       JUDGE CLIFTON:  Could I inquire, Dr. Schiek, I notice on
  

12   the top of page 19 you are talking about tracking movements.
  

13       DR. SCHIEK:  Right, tracking the movements.
  

14       JUDGE CLIFTON:  Is that what you meant by tracking?
  

15       DR. SCHIEK:  Price movements.  Yes.  Pretty much.
  

16       JUDGE CLIFTON:  Okay.  So --
  

17   BY MR. BESHORE:
  

18      Q.  So moving up when they move up, moving down when they
  

19   move down, that sort of thing?
  

20      A.  That would be desirable, yeah.
  

21      Q.  Okay.  But it is much, your policy and what you
  

22   advocate with respect to Federal Order Class III prices and IV
  

23   prices, and II prices, is not that they track, but that they
  

24   had their own track.  Isn't that fair to say?
  

25      A.  Yeah, that's fair to say.
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 1      Q.  Okay.  So Class I needs to track Federal, but the
  

 2   others can be on their own track, California track?
  

 3      A.  I believe so, yes.
  

 4      Q.  And, again, with respect to Class I sales that are not
  

 5   part of the California State Order pool at present and
  

 6   therefore, not reflected in California dairy farmer blend
  

 7   prices, okay?
  

 8      A.  Okay.  You are talking about the bulk milk imports?
  

 9      Q.  I'm talking about two categories, and I just want to
  

10   contrast your position.  Bulk milk imports which we've talked
  

11   about this morning and which are not a policy concern at
  

12   present, as far as the Dairy Institute is concerned, correct?
  

13      A.  Not a present, no.
  

14      Q.  However, a lesser quantity of nonpool sales, the 20
  

15   million pounds approximate monthly of exempt quota sales are a
  

16   matter of concern, correct?
  

17      A.  They have been a matter of concern for our members,
  

18   yes.
  

19      Q.  As you have indicated on page 37?
  

20      A.  I have.
  

21      Q.  So the view of, in both cases, they affect producers
  

22   the same, but your distributors have a different view with
  

23   respect to those two sets of, two sets of sales?
  

24      A.  Yeah, I think there's a perception from the -- from the
  

25   exempt producer-handler that it's more of a competitive issue
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 1   than the other one, than the bulk milk imports.
  

 2      Q.  By the way, the exempt producer sales, of course, are
  

 3   frozen in place?
  

 4      A.  Correct.
  

 5      Q.  And have been for what, since the early '90's?
  

 6      A.  Since 1995, I believe.
  

 7      Q.  '95, okay.  So they can can't increase, but the bulk
  

 8   sales from out-of-state can increase, if they are --
  

 9      A.  They have at times, yeah, and calmed back down.
  

10      Q.  Okay.  So just one -- just one final note I want -- one
  

11   final thing to have in the record here, now seems like a
  

12   convenient time.  We talked about your policy position that
  

13   cheddar is an appropriate product for, to base Class III prices
  

14   on.  Do you recall that?
  

15      A.  I remember saying that, yes.
  

16      Q.  Okay.  And that's Dairy Institute's position, correct?
  

17      A.  It has been, yes.
  

18      Q.  Right.  And is in this hearing?
  

19      A.  It is.  Yes, it is still.
  

20      Q.  Okay.  So I just want to ask that we identify as the
  

21   next exhibit, a one-page document.
  

22       JUDGE CLIFTON:  Ms. Elliott, will this be Exhibit 89?
  

23       MS. ELLIOTT:  That's correct.
  

24       JUDGE CLIFTON:  Thank you.  Exhibit 89 is being
  

25   distributed.
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 1            (Thereafter, Exhibit 89 was marked
  

 2            for identification.)
  

 3       JUDGE CLIFTON:  Please raise your hand if you need one.
  

 4   Extra copies are being made.  All right.  I think we're good to
  

 5   go even though the additional copies will be coming soon.
  

 6   BY MR. BESHORE:
  

 7      Q.  Okay.  Thank you, your Honor.
  

 8       JUDGE CLIFTON:  I think we're good.  Just so I know, would
  

 9   you raise your hand if you don't have your own copy or you are
  

10   going to have to give back one?  Let's get one to Mr. Hollon.
  

11   We do need half a dozen more.  We're good.
  

12   BY MR. BESHORE:
  

13      Q.  Okay.  Dr. Schiek, do you have the one-page document
  

14   that's been marked as Exhibit 89?
  

15      A.  I do, yes.
  

16      Q.  And it has the title Real California Cheese Facts,
  

17   correct?
  

18      A.  Correct.
  

19      Q.  And it is, as indicated on it, was printed a day or two
  

20   ago from California Milk Advisory Board web page.  Have you
  

21   ever visited that web page?
  

22      A.  On occasion, yeah.
  

23      Q.  Okay.
  

24      A.  It's not one I regularly check, but I have seen it.
  

25      Q.  Okay.  Do -- I thought it capsulized on one page was a

4125



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1   nice summary of California cheese production.  Is it a source
  

 2   from CDFA, USDA as indicated on it.  Does it look correct to
  

 3   you?
  

 4      A.  As far as I can tell, it references CDFA data, it's
  

 5   probably correct.
  

 6      Q.  And just with respect to our, you know, the prior
  

 7   question there.  Cheddar production is about 15.4 percent of
  

 8   California cheese in 2014?
  

 9      A.  Correct.
  

10      Q.  Okay.  And you are satisfied that it should be used to
  

11   price all milk going into cheese in California?
  

12      A.  Yes, I am.
  

13      Q.  Thank you.  I have no further questions for Dr. Schiek
  

14   at this time.  I would move admission of 88 and 89.
  

15           I want to, Dr. Schiek, I want to give you the
  

16   opportunity to report a math check --
  

17      A.  Yes, thank you.
  

18      Q.  -- which I called to your attention --
  

19      A.  Yes.
  

20      Q.  -- at the break.
  

21      A.  Yes.
  

22      Q.  Go ahead.
  

23      A.  The calculation you were asking me to do of the, I
  

24   believe, the milk coming, bulk milk coming in from out-of-state
  

25   that was Class I, to get a rough impact on how, if it was, if
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 1   it was drawing $2.00 a hundredweight, the Class I differential,
  

 2   for example, to estimate the impact on the pool.  And I believe
  

 3   you said 21 cents and it is 2.1 cents.
  

 4      Q.  Got a decimal off there?
  

 5      A.  Yeah, you know, probably I was hitting the numbers and
  

 6   one of them didn't go, you know, in the calculator.
  

 7      Q.  Very good.  Thank you.
  

 8      A.  Thank you.
  

 9       JUDGE CLIFTON:  Now, Mr. Beshore, truly you called to that
  

10   to his attention?
  

11       MR. BESHORE:  I'll let the witness respond.
  

12       JUDGE CLIFTON:  Is this true Dr. Schiek?
  

13       DR. SCHIEK:  Yeah, he mentioned, "Are you going to fix the
  

14   math error?"
  

15       JUDGE CLIFTON:  I love this Dairy Bar as you are known,
  

16   Milk Bar.  You are just excellent.
  

17       MR. ENGLISH:  Your Honor, I rise for a point of order.
  

18   First, I thank Mr. Beshore for doing that, that is, correcting
  

19   it.  But this is the hazard about why I objected of having a
  

20   witness make calculations on the witness stand.  And it raises
  

21   a significant concern.  I think my objection was valid.  We
  

22   have just had an error of a magnitude of ten.  And again, while
  

23   Mr. Beshore has identified it and fixed it, this is why I
  

24   believe my objection about how having the witnesses do
  

25   calculations on the fly is a hazard.
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 1       JUDGE CLIFTON:  Thank you, Mr. English.  All right.  Who
  

 2   will next question Dr. Schiek?  Mr. Beshore?
  

 3       MR. BESHORE:  No, I'm sorry.  I intended to move admission
  

 4   of 88 and 89, I think we got off track there, but I would like
  

 5   to do that.
  

 6       JUDGE CLIFTON:  All right.  Good.  Is there anyone who
  

 7   would like to ask further questions of Dr. Schiek before
  

 8   determining whether you have any objection to the admission
  

 9   into evidence of Exhibit 88?  You will still get your chance to
  

10   question Dr. Schiek in cross-examination, but this is just a
  

11   little step before then.  So with regard to Exhibit 88, does
  

12   anyone wish to question Dr. Schiek before determining whether
  

13   you object?  There's no one.  Is there any objection to the
  

14   admission into evidence of Exhibit 88?  There is none.
  

15   Exhibit 88 is admitted into evidence.
  

16            (Thereafter, Exhibit 88 was
  

17            received into evidence.)
  

18       JUDGE CLIFTON:  Regarding Exhibit 89.  Does anyone wish to
  

19   question Dr. Schiek before determining whether you have any
  

20   objection?  There is no one.  Is there any objection to the
  

21   admission into evidence of Exhibit 89?  There is none.
  

22   Exhibit 89 is admitted into evidence.
  

23            (Thereafter, Exhibit 89 was
  

24            received into evidence.)
  

25       JUDGE CLIFTON:  Now I would ask for any further
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 1   cross-examination of Dr. Schiek?
  

 2       MR. RAMIREZ:  Good morning, Miguel Ramirez, Leprino Foods.
  

 3                        CROSS-EXAMINATION
  

 4   BY MR. RAMIREZ:
  

 5      Q.  Good morning, Mr. Schiek, how are you?
  

 6      A.  Good morning.
  

 7      Q.  I'm sorry to ask some productively dumb questions here
  

 8   on Exhibit 88, but as you know, I'm relatively new to this, and
  

 9   obviously my lack of gray hair doesn't give me the same
  

10   competitive advantage as many of you guys have.
  

11      A.  I don't have as much gray as the others.
  

12      Q.  So when I look on Exhibit 88, and I look here at the
  

13   growth for different states, so I look at the particular case
  

14   of State of Minnesota, and is Minnesota part of the Federal
  

15   Order system?
  

16      A.  I believe much of Minnesota is in the Upper Midwest
  

17   Milk Marketing Order.
  

18      Q.  Does that imply that Minnesota receives the FMMO prices
  

19   for Class III and Class IV?
  

20      A.  I believe that milk in Minnesota is pooled, it will
  

21   receive at least those minimum prices.
  

22      Q.  So if the price they receive is the same as the rest of
  

23   the FMMO, why Minnesota milk production hasn't grown?  Any
  

24   suggestions about that?
  

25      A.  Well, I think when you look at, okay, keep in mind
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 1   these are, because they are indexed on from 2009, making 2009
  

 2   equal to 100 percent, their percentage changes.  But I think
  

 3   there's a lot of reasons why production can either grow faster
  

 4   or lag.  Some of it has to do with premium levels, some of it
  

 5   has to do with what else is going on in the feed costs, and
  

 6   some of it has to do with the differences in production costs,
  

 7   some of it has to do with weather, there's a lot of factors
  

 8   so --
  

 9      Q.  So it's accurate to say that there are more factors
  

10   relating to growth rather than just pricing?
  

11      A.  Rather than just minimum pricing discussions, yes.
  

12      Q.  Rather than just minimum prices.
  

13      A.  Correct.
  

14      Q.  No further questions.  Thank you so much.
  

15       JUDGE CLIFTON:  Who next has questions for Dr. Schiek?
  

16                        CROSS-EXAMINATION
  

17   BY MR. VETNE:
  

18      Q.  John Vetne for Hilmar Cheese.
  

19          I just want to follow up a little bit on the exercise
  

20   you went through from which you derived the 2.1 cents impact.
  

21   Hypothetical involved a Class I differential of $2.00.
  

22      A.  That's correct.
  

23      Q.  And were you assuming in that exercise that the
  

24   receiving plant, and therefore, the supplying producers, were
  

25   paid only on the basis of Class I use?
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 1      A.  Correct.  I was assuming that all that was, all that
  

 2   milk coming in was 100 percent Class I milk, I believe.
  

 3      Q.  Okay.  The system in California with out-of-state milk
  

 4   essentially credits that milk not at Class I, but a plant
  

 5   blend, it includes all the classified uses of the plant,
  

 6   correct?
  

 7      A.  Correct.
  

 8      Q.  So in order to know the actual impact of out-of-state
  

 9   milk, you would have to know what other uses are included which
  

10   create a plant blend, which creates the net incentive if there
  

11   is one?
  

12      A.  That's correct.  So, you know, if the assumption was a
  

13   $2.00 Class I differential, then my calculation would have,
  

14   would have, as I understood the data, would have come in at
  

15   plant, excuse me, would have come in all at Class I.  I'm
  

16   getting a little confused actually thinking about all of this.
  

17   But if the, you know, if the $2.00 was on the plant blend, then
  

18   it would be, it would be less.  Well, it would be -- it would
  

19   be the same amount if it was $2.00 on the plant blend as
  

20   opposed to $2.00 on the Class I.
  

21      Q.  $2.00 on plant blend would be $2.00 net plant blend,
  

22   which could include Class I, maybe some Class II, some
  

23   shrinkage, and other factors, correct?
  

24      A.  Correct.  And I'll say, I'm not quite certain in terms
  

25   of the data, whether that milk estimate of percentage of
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 1   Class I was the percentage going to Class I plants, or whether
  

 2   it was the percentage, whether it was percentage was, in fact,
  

 3   all of Class I.
  

 4      Q.  Thank you.
  

 5       JUDGE CLIFTON:  Who next has questions for Dr. Schiek on
  

 6   this topic?
  

 7                        CROSS-EXAMINATION
  

 8   BY MR. DRYER:
  

 9      Q.  Greg Dryer.
  

10          Dr. Schiek, I was just looking at Exhibit 88, and I
  

11   just wanted to ask which of the states in the United States
  

12   milk production, grew the most from 2009 to 2014?
  

13      A.  In terms of total pounds of milk production?
  

14      Q.  Correct.
  

15      A.  Well, the largest one on the chart that I put together,
  

16   which is Table 4, would have been California.
  

17      Q.  Right.
  

18      A.  California produced the most extra milk from 2000 --
  

19      Q.  On a per day or per month or annual basis?
  

20      A.  In total, yeah.
  

21      Q.  Thank you, that's all I have.
  

22       JUDGE CLIFTON:  I don't understand your answer, Dr. Schiek.
  

23   You said from the year 2000.
  

24       DR. SCHIEK:  Oh, I'm sorry.  From the year 2009 to 2014 is
  

25   what I meant.
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 1       JUDGE CLIFTON:  Okay.  Teach me how to read the chart so
  

 2   that I see that.
  

 3       DR. SCHIEK:  So we're talking about, if we're talking about
  

 4   Exhibit 88, what you would do is look at the left hand set of
  

 5   columns, which is milk production in million pounds.  And you
  

 6   would subtract the -- from the 2014 number, you would subtract
  

 7   the 2009 number.  And looking at that difference, if I, again,
  

 8   I'm making calculations on the stand.  But I think California
  

 9   added 2.8 billion pounds of milk during that period, Wisconsin
  

10   added about 2.6 billion, New York added about 1.3 billion,
  

11   Florida added 0.4 billion, and Minnesota added 0.1 billion
  

12   pounds during that period.  And the U.S. as a whole, the entire
  

13   country, added 16.8 billion pounds.
  

14           So it gets back to the earlier notion that I talked
  

15   about, percentages, when you apply a smaller percentage to a
  

16   much larger milk production state, the actual pounds, extra
  

17   pounds being produced can be larger.  When you look at the
  

18   percentages it might, you know, it might be misleading in terms
  

19   of total production.  It tells us something about growth rates
  

20   to look at percentages.  But in terms of actual pounds of milk
  

21   that have to be handled and processed, it's the pounds numbers
  

22   that matter.
  

23       JUDGE CLIFTON:  Who else has questions for Dr. Schiek?
  

24                        CROSS-EXAMINATION
  

25   BY MR. VANDENHEUVEL:
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 1      Q.  Rob Vandenheuvel.
  

 2          Good morning, Dr. Schiek.
  

 3      A.  Good morning, Mr. Vandenheuvel.
  

 4      Q.  You do much better than many others with the spelling
  

 5   and saying my last name.
  

 6       JUDGE CLIFTON:  And I would like you to state your full
  

 7   name, also.
  

 8       MR. VANDENHEUVEL:  Mr. Vandenheuvel.  Rob Vandenheuvel,
  

 9   V-A-N-D-E-N-H-E-U-V-E-L, with Milk Producers Council.
  

10   BY MR. VANDENHEUVEL:
  

11      Q.  Yeah, I just wanted to follow up on a couple points,
  

12   and since we have been talking about Exhibit 88,
  

13   notwithstanding the observations that have been made about the
  

14   number of pounds increased versus the percentage, all that data
  

15   is included on a table that was in your packet, correct?
  

16      A.  Correct.
  

17      Q.  There is nothing new there?
  

18      A.  I believe that's correct.
  

19      Q.  Okay.  And so really, the message of that table or that
  

20   chart, is that the appearance of the lines is dependent on
  

21   which year you use as a baseline.  Would it be fair to
  

22   characterize that as really that's what, the only difference
  

23   between the data in Exhibit 88 and the data you include in
  

24   Exhibit 80 is the selection of a different baseline?
  

25      A.  Yeah, that's, I believe that's true.  It is the
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 1   difference is for 2009 base versus a 1985 base.
  

 2      Q.  So what Exhibit 88 does do is demonstrate that the
  

 3   period of 2009 to present, represents a very different
  

 4   relationship in California's percentage growth, relative to
  

 5   other states in the rest of the country, versus the selection
  

 6   of whatever you used in Exhibit 80, correct?
  

 7      A.  Yes.  It shows a lower growth rate for California
  

 8   relative to some other states, and I think I also captured that
  

 9   in one of my tables showing 2010 to 2014.
  

10      Q.  Okay.  Fair enough.
  

11           And if I could direct you on the similar line here to
  

12   page 8 of Exhibit 80, and this would be table 3, U.S. and
  

13   California Milk Production Trends.
  

14      A.  Page 8.
  

15      Q.  Page 8, Table 3.
  

16      A.  Correct.  I got it.
  

17      Q.  And I see information going from 1969 to 2014, and then
  

18   a break down of California, U.S., and basically non-California,
  

19   U.S.?
  

20      A.  Correct.
  

21      Q.  Characterizing.  Now, Exhibit 88, uses 2009 as a
  

22   baseline, but I would actually ask that you look right above
  

23   that to 2008, where it states, in California, the California
  

24   milk production was approximately 41,203,000,000 pounds in
  

25   2008?
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 1      A.  Uh-huh.  Correct.
  

 2      Q.  And in 2014, California was 42,337,000,000 --
  

 3      A.  Correct.
  

 4      Q.  -- estimated production.  The difference in those two
  

 5   figures is about, would you believe if I told you, I'm not
  

 6   going to ask you to make the calculation on the fly --
  

 7      A.  Thank you.
  

 8      Q.  -- it represents a 2.8 percent increase from 2008 to
  

 9   2014?
  

10      A.  If you tell me --
  

11      Q.  It doesn't look out of -- it was -- people can do the
  

12   math on their calculator, but I'm just, I'm representing that
  

13   that is the case, and it appears that that could be the case?
  

14      A.  Yeah.
  

15      Q.  If you go to the sixth column, which is the rest of the
  

16   U.S. that is not California, and you take 2008's figure there,
  

17   you have got 148,775,000,000 pounds in 2008.  Do you see that?
  

18      A.  Uh-huh, yes, I do.
  

19      Q.  And 2014, you have got 163,709,000,000 pounds --
  

20      A.  Yes.
  

21      Q.  -- in 2014?
  

22      A.  That's correct.
  

23      Q.  I have done the math there, and would you see a problem
  

24   with my calculation if that represents approximately 10 percent
  

25   increase in volumes for those two figures?
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 1      A.  Let me just --
  

 2      Q.  So it is about a 15 billion pound --
  

 3      A.  Yeah, that would be about right --
  

 4      Q.  All right.  2008, the rest of the U.S., so in the
  

 5   nondairy U.S. milk production was estimated at 148,775,000,000?
  

 6       JUDGE CLIFTON:  I'm sorry, you lost me with nondairy.
  

 7       MR. VANDENHEUVEL:  I speak better over top of Bill as
  

 8   opposed to on my own.  All right.
  

 9   BY MR. VANDENHEUVEL:
  

10      Q.  Let me start, I'm not going to go all the way back, but
  

11   the column labeled rest of the U.S. milk production, I
  

12   characterize that as the non-California U.S. milk production,
  

13   everything other than California.  And in 2008, we notice that
  

14   the estimated milk production was 148,775,000,000 pounds.  And
  

15   at the same time, we also recognize that 2014, in that same
  

16   column, was 163,709,000,000 pounds, which represented
  

17   approximately a 15 billion pound increase, which equated to a
  

18   10 percent increase, would that be the summary of our exchange?
  

19      A.  Correct.
  

20      Q.  Okay.  So therein is another -- there is another
  

21   demonstration of depending on where you pick the baseline, in
  

22   this case looking at 2008, you see a very different
  

23   relationship in California's growth versus the everywhere else,
  

24   the other 80 percent of the country.
  

25      A.  I would say the shorter the timeline that you are
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 1   looking at, the more sensitive the base year selection is.  The
  

 2   more sensitive the implication or the changes are to the base
  

 3   year that you pick.
  

 4      Q.  Would you, in looking at those figures, could we
  

 5   reasonably draw that California, really in 2014, has just
  

 6   gotten back to where we were in terms of a little bit, 2
  

 7   percent above where we were in 2008, whereas the rest of the
  

 8   country has certainly seen some more structural growth in the
  

 9   form of 10 percent?
  

10      A.  Structural growth, I guess I don't know exactly what
  

11   you mean by that term, but in terms of the data, if your
  

12   calculation is correct, then you're right.
  

13      Q.  Well, so, let me just explain the structural growth
  

14   then maybe that will help answer the question.  We can't milk a
  

15   cow in the back of my house, so there has to be a facility.  So
  

16   obviously there was enough facilities in 2008 to milk a little
  

17   over 41 billion, or produce a little more than 41 billion
  

18   pounds of milk?
  

19      A.  Uh-huh.
  

20      Q.  And while we saw drops in the years following, we've
  

21   now gotten back to that production level, but we're only 2
  

22   percent higher, whereas in the rest of the United States,
  

23   non-California, what I mean by structural is that 10 percent
  

24   growth would assume that there's been additional investment in
  

25   the industry, additional milk producing investment.  Given that
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 1   definition of structural, is it fair to say it's likely there's
  

 2   been more structural or more investment in new production
  

 3   capacity in the rest of the country that hasn't happened in
  

 4   California?
  

 5      A.  Yeah, I have no information on, you know, how much
  

 6   investment there's been, but clearly there's been an increase
  

 7   in production, and I imagine more cows in the rest of the U.S.
  

 8   compared to California.
  

 9      Q.  Okay.  One other, move -- changing topics -- one other
  

10   side note on one of the questions, an additional question on
  

11   the question you got regarding the calculation that you did on
  

12   the fly with Mr. Beshore.  While a plant blend wasn't
  

13   calculated, the 36 million pounds that were in the calculation
  

14   was discounted from the 45 million pounds by a factor of 80
  

15   percent if I recall?
  

16      A.  Yes.  So I guess I was not clear when the question was
  

17   asked of me, and I have to look at the, kind of go back to the
  

18   original information I looked at.  I was unclear if that 80
  

19   percent was all Class I or if it was 80 percent to Class I
  

20   plants.  So I -- I just don't know off the top of my head.
  

21      Q.  Okay.
  

22      A.  Depending on which one it is, you know, it -- it could
  

23   be representative of the impact, or if it's, you know, if those
  

24   are Class I plants with a plant blend that's less than 100
  

25   percent Class I, it could be a little less than that.
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 1      Q.  But just as a to be clear, when Mr. Beshore set up the
  

 2   kind of the hypothetical situation, he was not using the full
  

 3   bulk milk imported in the U.S. from your table --
  

 4      A.  He was not asking me to make that --
  

 5      Q.  He was factoring in a hypothetical adjustment of 80
  

 6   percent to try to capture specifically Class I whether that's
  

 7   accurate or not --
  

 8      A.  Correct.
  

 9      Q.  -- on the table?
  

10      A.  Correct.
  

11      Q.  And in same tone, he, or same token, he took, he built
  

12   in the hypothetical a $2.00 Class I differential, which would
  

13   essentially be the dollars that a Class I plant would put into
  

14   the pool if they were buying pooled milk, as opposed to buying
  

15   from out-of-state?
  

16      A.  Correct.
  

17      Q.  Would it, would it surprise you to see data that the,
  

18   that Class I contribution for a Northern California plant
  

19   actually exceeded $3.00 and closer to $3.50 per hundredweight
  

20   during the last two years?
  

21      A.  During the whole period, that I don't know.
  

22      Q.  Okay.
  

23      A.  I do know there have been months particularly when the
  

24   manufacturing class prices are moving down.  You get, again
  

25   because of the timing of how these prices are calculated, the
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 1   advanced pricing on Class I tends to hang up high a little bit
  

 2   longer, and if the manufacturing prices are moving down, you
  

 3   can end up with a pretty big spread in a given month, and I
  

 4   think that happened early 2015, for example.  I think it tends
  

 5   to happen sometimes, most often after the Fall period when we
  

 6   have high demand, and afterwards commodity prices come down, so
  

 7   you tend to see that spread a little between Class I and the
  

 8   other classes.
  

 9      Q.  Okay.  All right.  Now I have got some questions that
  

10   were not generated in the last 15 minutes as part of your
  

11   questions.
  

12           I'll start with Exhibit 80, which is the figures and
  

13   tables, and I'll start with Table 7, which, let's see here,
  

14   appears to be page 13 of the packet.  And this is, for those
  

15   who may be listening and aren't able to look at the packet,
  

16   this is a California milk Production Cow and Milk Per Cow for
  

17   1996 to 2014.
  

18           Do you see that chart?
  

19      A.  I do.
  

20      Q.  In your testimony you took a break from the written
  

21   part of your testimony and had some dialogue about this chart
  

22   with Mr. English as part of the direct examination, and there
  

23   were comments that you made that noted that the change from
  

24   prior year in milk production, in 2015 and in 2014, came
  

25   primarily from reductions in milk production per cow as opposed
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 1   to actual reduction in cow numbers.  Do you remember that?
  

 2      A.  I think particularly looking at 2015 versus 2014, I
  

 3   think the numbers there I had were showing for the
  

 4   January through August period.  The big change was in the milk
  

 5   per cow, and also, yeah, you are correct, 2014 annual data
  

 6   compared to 2013 annual data.  Again, the numbers from USDA
  

 7   show most of the change in milk per cow.
  

 8      Q.  Are you aware of how this data is collected by USDA?
  

 9   The methodologies for collecting this data?
  

10      A.  You know, I have looked at that methodology in the past
  

11   and I know there's a basis for their estimation.  Granted that
  

12   they don't have people, boots on the ground every month through
  

13   the year making a count of number of cows.
  

14      Q.  Now, given the fact that milk production is a very
  

15   important number, in fact, because milk production in the U.S.
  

16   has a check off attached to it, somebody pays a lot of very
  

17   close attention to how much milk is actually produced.  So
  

18   would you agree that the California milk production is a fairly
  

19   reliable number given the data we have available?
  

20      A.  Yes.
  

21      Q.  And would you agree that the general methodology that
  

22   USDA uses would be to take the production numbers they have,
  

23   the cow numbers they have, and divide those cow numbers into
  

24   the production to come up with a production per cow, that
  

25   simple calculation?  Would you agree with that?
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 1      A.  I believe that's correct.  I, again, I'm not a hundred
  

 2   percent certain how they calculate it, but I believe that's
  

 3   correct.
  

 4      Q.  Well, you would agree that that would make more sense
  

 5   because the data on production per cow would be very difficult
  

 6   to gather, and the other way -- the other way to calculate,
  

 7   would you agree with me, you take the total production, somehow
  

 8   calculate the production per cow, divide that into it to come
  

 9   up with the number of cows?  But your understanding is that
  

10   they likely don't do that given the difficulty in collecting
  

11   production per cow figure nationally?
  

12      A.  Yeah, and that sounds reasonable, Mr. Vandenheuvel.  I
  

13   don't actually know.  I'm basically presenting USDA data as
  

14   it's published.
  

15      Q.  Is it your understanding that the figures that are
  

16   pulled together for cow numbers are figures that are based on
  

17   some form of a survey of farmers across the country, some form
  

18   of phone or mail survey?
  

19      A.  I believe there is some kind of a survey involved.
  

20      Q.  We're close to an airport.
  

21      A.  Yes, sounds that way.
  

22      Q.  And so given the limitations of trying to gather
  

23   information on the sample to reflect what's going on on 50,000
  

24   individual dairy farmers, would you agree that there's certain
  

25   possibilities for, what's the word that comes, standards of
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 1   deviation and potential that's less of a reliable number than
  

 2   production where we actually have reports?
  

 3      A.  I would agree with you, it is less of a reliable number
  

 4   than milk production.
  

 5      Q.  So what we have really got is, we have got a really
  

 6   reliable number showing that we have got 3.1 percent reduction
  

 7   year over year in the first eight months of 2015, versus that
  

 8   same period in the prior year, and less reliable numbers on the
  

 9   number of cows, which, in turn, gives you maybe some discussion
  

10   points on where those reductions are coming in, but some
  

11   questions as to the reliability?
  

12      A.  That's -- that's fair.  Although I will say that the
  

13   milk per cow changes is consistent with other, again, more
  

14   anecdotal reports that I have been hearing published in Dairy
  

15   Market News and in hearing from mystery consultants about milk
  

16   per cow and about the quality and those issues, but your point
  

17   is right, I think.
  

18      Q.  Okay.
  

19       JUDGE CLIFTON:  Mr. Vandenheuvel, I didn't understand your
  

20   question when your question said, given the 3.1 percent
  

21   decrease shown in the months of 2015, and I thought you said
  

22   and the like decrease the prior year, is that what you said?
  

23       MR. VANDENHEUVEL:  If I did, I misspoke because the prior
  

24   year didn't have a decrease.
  

25       JUDGE CLIFTON:  Okay.
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 1       MR. VANDENHEUVEL:  No, the 3.1 percent is in the third
  

 2   column at the very bottom, represents the reduction in January
  

 3   through August milk production in 2015, compared to the same
  

 4   months in the prior year, 2014.  So, and my point was, that
  

 5   that number is more reliable than the others, which was what
  

 6   our exchange was about.
  

 7   BY MR. VANDENHEUVEL:
  

 8      Q.  All right.  Turning to Figure 11, on Table 11, which
  

 9   are related to the ERS data on cost of producing milk.  I know
  

10   you have answered some questions from Mr. Beshore about this
  

11   already, and I just wanted to add an additional question here.
  

12   Specifically, on Table 11, specifically page 25, you have got
  

13   there, USDA milk production costs in California, Wisconsin, the
  

14   U.S., and then some comparisons between those different
  

15   columns, correct?
  

16      A.  Correct.
  

17      Q.  I had a chance to look up the website there on the
  

18   bottom of page 25, which is a website of USDA where this data
  

19   is kept, and they actually have quite a few more states.
  

20      A.  Yes, they do.
  

21      Q.  In this table you focused on California, Wisconsin, but
  

22   have you reviewed some of the other data?
  

23      A.  I have.
  

24      Q.  Yeah.  I look specifically, an area that I was
  

25   interested in was the cost of production for Idaho?
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 1      A.  Idaho was, yes.
  

 2      Q.  And Washington.  Now, Idaho and Washington, you agree,
  

 3   are separated by a shared border?
  

 4      A.  Correct.
  

 5      Q.  But that table, do you have in front of you the cost of
  

 6   production for Idaho in 2014 and Washington?
  

 7      A.  I do.
  

 8      Q.  And what was the Idaho cost of production in 2014?
  

 9      A.  16.03.
  

10      Q.  And Washington?
  

11      A.  Washington was 25.49.
  

12      Q.  And do you have more data than just the most recent
  

13   years?
  

14      A.  Right in front of me, no.
  

15      Q.  Okay.  But would it -- would it surprise you to know
  

16   that that relationship, a large gap makes this in 2010, 2011,
  

17   2012, 2013, and then, as well as the information you have?
  

18      A.  No, it wouldn't surprise me.
  

19      Q.  All right.  And if I confirmed that, there's no reason
  

20   I would be making that up?
  

21      A.  No, probably not.
  

22      Q.  Is there any logic that can explain why we would see a
  

23   $9 plus per hundredweight cost of production variance in two
  

24   neighboring states like that, that operate, not identical size
  

25   dairies, but large-scale dairies?
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 1      A.  The only thing that I can think of is that there are
  

 2   still smaller dairies in Washington in certain parts of the
  

 3   state where, again, that issue of family draw, family labor
  

 4   allocation, and I think I talked about the shortcomings in that
  

 5   in my testimony, and that would be the only reason I would
  

 6   expect to see a number that large, a difference that large,
  

 7   excuse me.
  

 8      Q.  Okay.  So does that, just given the information that we
  

 9   have heard from previous questions and your own comments, this
  

10   study, or the USDA figures on cost of production compared to
  

11   boots on the ground analyses by either CDFA through their
  

12   auditing or independent accounting firms in their publications
  

13   in their service probably a better calculation of cost of
  

14   production?  Would you agree with that?
  

15      A.  Certainly I have a high regard for the CDFA cost of
  

16   production numbers as being accurate, because I know a little
  

17   bit more about how they are put together.  And, again, we look
  

18   at, I think the industry looks at the accounting firm
  

19   information, Genske, Mulder, Frazer information.  The
  

20   difficulty with that data, although I'm sure it's accurate
  

21   because it's based on the customer or their client's data, is
  

22   that it does not have a consistent sample from state to state.
  

23   You know what I'm getting at there.  So this is the only
  

24   methodology that I'm aware of that's consistent from state to
  

25   state.  And I think I tried to say in my testimony that there's
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 1   some issues in terms of the allocation of family, family unpaid
  

 2   family labor that create some variations that are, you know,
  

 3   look quite extreme.  But as far as I know, it's the only one
  

 4   where a consistent methodology is applied state to state.
  

 5      Q.  Okay.
  

 6      A.  Just to add a little more on the accounting data, and
  

 7   again, I'm not -- I think the accountants do an excellent job,
  

 8   but because it's their client base, it has a sample bias that's
  

 9   depending on what kind of clients they have, so that was the
  

10   reason why -- why there's limitations with that data.
  

11      Q.  Fair point.
  

12       JUDGE CLIFTON:  Dr. Schiek, would you spell for me Genske,
  

13   Mulder, and Frazer?
  

14       DR. SCHIEK:  Genske is G-E-N-S-K-E, and Mulder is
  

15   M-U-L-D-E-R, and then Frazer, I believe, is F-R-A-Z-E-R.
  

16       MR. VANDENHEUVEL:  Those are accounting firms that have
  

17   clients in California and other regions of the country.
  

18   BY MR. VANDENHEUVEL:
  

19      Q.  All right.  Taking a look at Table 10, this would be a
  

20   couple pages earlier, page 21 of Exhibit 80.  This is a
  

21   California statewide average milk cost of production by
  

22   quarter, 2013 to 2015.  Do you see that?
  

23      A.  2003?
  

24      Q.  I'm sorry, 2003, yes.
  

25      A.  Yeah, it would have taken less time to put together if
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 1   it was 2013.
  

 2      Q.  I would agree.  The total cost which is the fourth
  

 3   column in that table, represents figures from a quarterly CDFA
  

 4   report?
  

 5      A.  Correct.
  

 6      Q.  In reviewing those reports, it appears that the figures
  

 7   represented there for total cost do not include the line items
  

 8   of cost of management and return on investment?
  

 9      A.  They do not include the allowances for return on
  

10   management and return on investment.
  

11      Q.  Is there a reason they were not included?
  

12      A.  I think it's a better indicator of net margin because
  

13   what the dairy income less total cost information shows you
  

14   when it's calculated this way is, how much money is available
  

15   in terms of a return on management and investment.  Rather than
  

16   saying return on investment should be X, return on management
  

17   should be Y, which is what the allowance does.
  

18      Q.  So these figures would not, these cost figures would
  

19   not include an accounting for the cost of managing the dairy
  

20   that the owner has to do is his efforts in the business?
  

21      A.  Well, correct, the way it's put in there.  It's not a
  

22   draw, there's no draw represented for management, there's no
  

23   draw represented for return on investment.  So if you look at a
  

24   number like minus 126, okay?  Clearly then there's no money to
  

25   pay a return on investment in that quarter or a return on
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 1   management in that quarter.  But if you look at 2005 first
  

 2   quarter, for example, the dairy farm income less cost is $2.51
  

 3   a hundredweight, so that is the amount of money available for
  

 4   return on investment, return on management in that quarter.
  

 5      Q.  Is it correct in terms of why CDFA calculates an
  

 6   allowance for return on management and cost of management and
  

 7   return on investment, are you aware of why they, why they
  

 8   establish those figures in their report?
  

 9      A.  I think it's a way of trying to get at the sort of
  

10   long-run economic profit as opposed to a cost minus expenses.
  

11   And it's -- it's, they are putting in there a particular number
  

12   for return on investment, particular investment rate, based on
  

13   the net book value of the assets, and they are putting in there
  

14   a rate on return on management.  And those are important
  

15   things, I think, to look at.  But, like I said, this number
  

16   still gives you an idea of the margin that's available to cover
  

17   those.  And it's either, it is either not money there or
  

18   there's money there.
  

19      Q.  Are you aware of section, the section in the California
  

20   Food and Agriculture Code that specifically talks about, and
  

21   I'll quote, "in determining the cost" and we're talking about
  

22   the cost of production, "the director shall consider the cost
  

23   of management and a reasonable return on necessary capital
  

24   investment?"  And is it possible that's likely the reason they
  

25   have to calculate this on a basis?
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 1      A.  That's probably the reason were they include those
  

 2   returns.
  

 3      Q.  Now, the Department of Food and Ag in California also
  

 4   calculates the cost of manufacturing, manufacturing nonfat dry
  

 5   milk and butter and cheese if they have enough data to publish
  

 6   those calculations?
  

 7      A.  It does.
  

 8      Q.  And included in those costs is a cost of management,
  

 9   administrative cost, and return on investment?
  

10      A.  There's, yes, there's definitely administrative costs
  

11   and return on investment in those -- in those figures.
  

12      Q.  All right.  Now, I think I'm going to move to
  

13   Exhibit 79, so this would be your written testimony, and I'll
  

14   start with page 28.  That's page 28, the one I have.  I know
  

15   that that might be --
  

16      A.  No, I have got them both here.
  

17      Q.  All right.  And before I go into something on here, as
  

18   a more general question, in stating the purpose of the
  

19   California State Order and the Federal Milk Marketing Orders,
  

20   would you agree that neither is designed to limit production or
  

21   create any limits to milk production in their regions?
  

22      A.  I believe, yes, there are no limits set on the amount
  

23   of milk that can be produced.  In other words, there's no, no,
  

24   what you might call a quota on the amount of milk that can be
  

25   produced.
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 1      Q.  In fact, as we talked about, the purpose of the
  

 2   California Order, or the purpose of Federal Milk Marketing
  

 3   Orders, haven't we, the discussion been more about adequate
  

 4   supply as opposed to limiting supply?
  

 5      A.  Adequate supply of milk for fluid use, correct.
  

 6      Q.  In the middle of page 28 I'm going to read two
  

 7   sentences; "Therefore, in order for marketing to be orderly and
  

 8   efficient, milk needs to clear the market by finding a plant
  

 9   within a reasonable distance from where it is produced.  If it
  

10   cannot, then it will be either dumped or hauled long distances
  

11   at great expense to find a home."  Do you see those two
  

12   sentences I just read?  Just making sure we're on the same
  

13   page?
  

14      A.  Yeah, how far down?
  

15      Q.  I'm sorry, about halfway, it is the bottom of the first
  

16   full paragraph on that page, starting with "therefore"?
  

17      A.  Okay, I gotcha.
  

18      Q.  And so specifically, looking at that second sentence
  

19   which is, "If it cannot, it will be either dumped or hauled
  

20   long distances at great expense to find a home."
  

21      A.  Correct.
  

22      Q.  One milk in California has been unable to find a home
  

23   at a "reasonable distance from where it is produced" from your
  

24   statement?
  

25           Do you know who pays the cost of either dumping that
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 1   milk or hauling it long distances at great expense?
  

 2      A.  Whoever is in, whoever is marketing the milk.  Whoever
  

 3   the handler is will haul it great distances.
  

 4      Q.  And is it true in California about 80 percent, as we
  

 5   have heard in previous testimony, 80 percent of milk in
  

 6   California is managed and handled by Cooperatives?
  

 7      A.  Yeah, I think what was testified to by the co-ops was
  

 8   somewhat North of 75, 75 to 80, people use both numbers.
  

 9      Q.  We'll use 75.  So three-quarters of that previous
  

10   testimony as indicated then, would you agree that
  

11   three-quarters of the milk is managed by Cooperatives, and
  

12   that, therefore, those Cooperatives who extend their milk that
  

13   they are managing and handling that can't find a home, it is
  

14   their expense to find an alternative home, either dumping or
  

15   hauled long distance at great expense?
  

16      A.  Well, yes, they are the ones physically handling the
  

17   milk, and so they bear -- they bear that frontline expense.  I
  

18   think the other question, though, is how it affects the
  

19   competitive situation.  For example, if that milk were to get
  

20   sold to a cheese plant at a more distant location, milk that
  

21   they could not otherwise obtain at the price it's being offered
  

22   to them, it kind of becomes a competitive advantage compared to
  

23   the California cheese plant that is marketing, buying milk at
  

24   the regulated price in California, and marketing that, trying
  

25   to market that product.
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 1      Q.  Just a minute.  So those three Cooperatives have
  

 2   testified, at least one of their representatives testified, if
  

 3   not more, about some of the measures they have taken to try to
  

 4   prevent the surplus situations by using Cooperatives base
  

 5   plans.  You have heard some of that discussion previously in
  

 6   this hearing?
  

 7      A.  I have.
  

 8      Q.  And would it make sense that those Cooperatives are
  

 9   aimed at trying to head off these surplus situations through
  

10   their activation of the base plans, because it becomes a great
  

11   expense to them to dispose of surplus milk when we get in a
  

12   surplus situation?
  

13      A.  Yeah, it is my understanding that the way those base
  

14   plans work is that the producer exceeds his base, any expense
  

15   incurred in marketing that milk, excess milk, is charged back
  

16   to the producer.
  

17      Q.  And so given that these Cooperatives, through their
  

18   handling of their members' milk, have that ability to, well,
  

19   have that obligation first to dispose of the milk, and then the
  

20   ability to assess the cost to their membership on the dairy,
  

21   and contrasted with what we discussed earlier, which is the
  

22   Federal Orders, is not, the Federal is State Orders are not
  

23   designed to limit production, would not the discussion about
  

24   how to deal with surplus milk be better dealt with by how the
  

25   handlers manage their milk, as opposed to trying to manipulate
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 1   production or influence production through regulated pricing?
  

 2      A.  No, I think when you look at the regulated market
  

 3   system and the, you know, we talk about a working definition of
  

 4   orderly marketing, I think the market, the regulated minimum
  

 5   price should not be set above market clearing levels.  That's
  

 6   what I believe, and that's what we believe as an organization.
  

 7      Q.  But the term market clearing and that policy does not,
  

 8   are you aware of where it exists in the regulations that
  

 9   definition of a market clearing price and that standard for
  

10   setting manufactured milk prices?
  

11      A.  There is a reference to it in the Final Decision
  

12   Federal Order Reform in 1999, I believe.
  

13      Q.  There's a reference to prices need to be set at market
  

14   clearing levels?
  

15      A.  Yes, I believe it doesn't say it exactly that way, but
  

16   it is pretty close.
  

17      Q.  And as we heard earlier in this hearing, that because
  

18   our end product pricing formulas are based on actual
  

19   transactions and actual sales, wouldn't you agree that that
  

20   means, by extension, the milk prices that are paid for that
  

21   milk are based on what it took to clear the market of dairy
  

22   products?
  

23      A.  No, I don't.  I believe the market for dairy products
  

24   cleared nationally, and the milk markets have to clear locally.
  

25      Q.  We had -- you had earlier, earlier questions from

4155



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1   Mr. Beshore about one of your charts, and I'm not going to make
  

 2   you pull it up now because we have already discussed it
  

 3   recently, but it was your own calculations of processing
  

 4   capacity, California versus milk production, do you recall
  

 5   those questions and your responses?
  

 6      A.  I believe I recall most of it, yes.
  

 7      Q.  So it would, given what we just talked about, would it
  

 8   be your testimony that since -- since milk exceeded available
  

 9   capacity during periods of time, California's prices have
  

10   actually been too high in our state?  Our regulated minimum
  

11   prices have been too high?
  

12      A.  I think at times they have been too high.
  

13      Q.  All right.  There was an exchange and it was part of
  

14   your discussion, I didn't write down the page number, part of
  

15   your discussion about Southern California, I just wanted to
  

16   have something noted for the record, clarified.  You talked
  

17   about exchanges, or 1031 exchanges, and I know that neither of
  

18   us are accountants.  So with that caveat, you are aware that,
  

19   and I think the term used yesterday was escape taxes.  Those
  

20   are not escape taxes, they are deferred?
  

21      A.  Yeah, I apologize for that.
  

22      Q.  And that 1031 exchanges is not a dairy or even
  

23   agriculture specific?
  

24      A.  But correct.
  

25      Q.  But applies to any land that's used for business?
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 1      A.  I believe that's correct.
  

 2      Q.  Our dairymen don't escape taxes, we defer them.
  

 3      A.  I'll accept that.
  

 4      Q.  Page 26 of your testimony, and I was not here for the
  

 5   reading of this testimony, but I believe you were reading this
  

 6   portion on Monday, and I did not, was not able to come until
  

 7   Tuesday.  But I did notice that there was a line about
  

 8   two-thirds down that I have been told was crossed in the --
  

 9   crossed out in the official copy, but that is nonetheless in
  

10   the copy that I had, which is the sentence starting with
  

11   "however," do you see that sentence?  "However, this issue of
  

12   manufacturing costs," on page 26?
  

13      A.  Just hold on a minute while I look for it.  Right.
  

14      Q.  So "however, this issue of manufacturing class," do you
  

15   see that sentence?
  

16      A.  I do.  So that should read, "However, this issue of
  

17   manufacturing class prices being at levels that were not market
  

18   clearing has been a concern."
  

19      Q.  And there was additional language in that sentence that
  

20   was crossed out.  Do you recall?
  

21      A.  Yeah, I do.
  

22      Q.  Specifically a phrase that says, "it's worth pondering
  

23   why the Orders established regulated minimum prices for
  

24   manufacturing classes at all."  Is there a reason that was
  

25   crossed out of the testimony?
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 1      A.  That's not part of my testimony, that's why it was
  

 2   crossed out.
  

 3      Q.  It is part of the -- I mean, it was part of the written
  

 4   exhibit originally, and has been crossed out?
  

 5      A.  It was erroneously a patch of text out of context that
  

 6   was, during some sort of cutting and pasting, deposited there,
  

 7   so it was not part of the testimony.
  

 8      Q.  I'll leave it at that.
  

 9           And page 19, and I believe this is my last question.
  

10   Page 19 of the written testimony.
  

11      A.  Okay.
  

12      Q.  And about halfway down the page, so this would be the
  

13   bottom half of the first full paragraph, starting with "during
  

14   my time," do you see that sentence?
  

15      A.  I do.
  

16      Q.  All right.  And I'll go ahead and read it.  "During my
  

17   time at Dairy Institute, I have observed that California
  

18   Cooperatives' reliance on the national pricing grid has
  

19   generally been limited to those situations where adopting an
  

20   FMMO regulated price level would have resulted in either a
  

21   higher price than under the California State Order.  The
  

22   Cooperatives -- "
  

23       JUDGE CLIFTON:  Now, you inserted a word either, which
  

24   wasn't there.  But, go ahead, you may get to your question.
  

25       MR. VANDENHEUVEL:  I should have Bill read it.  That might
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 1   be better, because you recognize your own writing.  So if you
  

 2   could read those two sentences.
  

 3       DR. SCHIEK:  During my time at Dairy Institute, I have
  

 4   observed that the California Cooperatives' reliance on the
  

 5   national pricing, national dairy pricing grid has generally
  

 6   been limited to those situations where adopting an FMMO
  

 7   regulated price level would have resulted in a higher price
  

 8   than under the California State Order.  The Cooperatives have
  

 9   had little interest in advocating per price reductions, except
  

10   as it pertains to the prices for classes of products that they
  

11   produce in their own plants.
  

12   BY MR. VANDENHEUVEL:
  

13      Q.  Just for clarification in the record, are you aware of
  

14   anytime in recent history, recent being since 2000, that the
  

15   Class III or Class IV, I mean, I'm sorry, Class 4a or 4b price,
  

16   which is the majority of the milk sold in California, has been
  

17   at prices, has had regulated prices above the Federal Order
  

18   Class III or IV prices?
  

19      A.  There may have been times, I don't know, for a month or
  

20   two, but generally they have been below Federal Class III and
  

21   Federal Class IV formulas.
  

22      Q.  So when looking at annual averages, it would not
  

23   surprise you for me to say that I have done the look up and
  

24   found that those California 4a prices have been below Federal
  

25   Order Class IV prices for the entire period of 2000 on, and
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 1   California Class 4b prices have been below Federal Order
  

 2   Class III prices during that time?
  

 3      A.  That would not surprise me.
  

 4      Q.  That's all I have, thank you.
  

 5       JUDGE CLIFTON:  Who else has questions for Dr. Schiek?
  

 6           Mr. Beshore?
  

 7                        CROSS-EXAMINATION
  

 8   BY MR. BESHORE:
  

 9      Q.  Two follow up questions -- Marvin Beshore -- with
  

10   response to a couple of questions from Mr. Vandenheuvel.
  

11          You cited, Dr. Schiek, the concern, competitive concern
  

12   I think you called it, with the price of milk being sold for
  

13   manufacturing purposes when it is transported out-of-state.  Do
  

14   you recall that?
  

15      A.  I do.
  

16      Q.  Okay.  So I just want to make sure I understood it.  So
  

17   it is your testimony then, that the price being paid at that
  

18   out-of-state plant is a relevant factor, a competitive concern
  

19   I think you said, for plants in California?
  

20      A.  I think what I noted was that if they are obtaining
  

21   that milk more cheaply than they could otherwise attain those
  

22   additional supplies, then it's competitive concern.
  

23      Q.  Because those out-of-state plants and California plants
  

24   compete in the national market and manufacture dairy products,
  

25   correct?
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 1      A.  They do.  They do.
  

 2      Q.  And if those out-of-state plants are routinely paying
  

 3   prices significantly higher than plants in California, wouldn't
  

 4   that be a competitive concern, also?
  

 5      A.  Yeah, it could be.  Also, if those plants are closer in
  

 6   the market, then they may be able to pay more and still be
  

 7   competitive.
  

 8      Q.  Okay.  So one other -- one other question.  I have been
  

 9   pondering what seems to be sort of a mantra of policy here,
  

10   that you have made the statement in your, in response to
  

11   Mr. Vandenheuvel, and it is in your testimony.  Product
  

12   market's clear nationally, milk markets clear locally.
  

13          Did I restate that correctly?
  

14      A.  I believe so.
  

15      Q.  Okay.  And has -- is that something that's about
  

16   concept, a principle that you have picked up from somewhere
  

17   else or is that new to this proceeding?
  

18      A.  It's a more of an observation, a conceptual observation
  

19   of how markets appear to work.  And I think I had said in my
  

20   testimony, you generally don't see milk moving to some sort of
  

21   central clearing point, market clearing point because the cost
  

22   of transporting it.  So usually you have it cleared in the
  

23   region that it is produced.
  

24      Q.  Well, products, national products don't move, the dairy
  

25   product markets don't move to a central clearing point and
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 1   clear either, correct?
  

 2      A.  Not all the product, but the CME kind of provides a
  

 3   market of last resort clearing point for most products, on most
  

 4   products, I should say.
  

 5      Q.  That's a reference point, it's not actually a, for much
  

 6   volume, it is not actually a transaction point, right?  For
  

 7   large volumes?
  

 8      A.  I think it's a transaction point for marginal volumes,
  

 9   for volumes at the margin, so -- yeah.
  

10      Q.  In terms of the national market in dairy products, the
  

11   AMS Product Survey Prices and the DPSR -- did I get it right?
  

12      A.  The DPSR, very good.
  

13      Q.  That accurately reflects, on a weighted average basis,
  

14   the national market for this product, does it not?
  

15      A.  It reflects the weighted average price of those
  

16   products.
  

17      Q.  In the national market?
  

18      A.  I think it's, again, a composite of regional prices.
  

19   So if there a, it there's a national price, it will be a
  

20   composite weighted average of lower prices and higher prices.
  

21      Q.  And that's what that price is?
  

22      A.  It's the, it is a weighted average price, correct.
  

23      Q.  For the national market for those dairy products?
  

24      A.  For the, for all the products depending on where they
  

25   are sold.  So if you want to call that national market, it is
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 1   the national market.  It is the national market.
  

 2      Q.  So with respect to milk markets clear locally, is there
  

 3   a, how do you define the local market?  Are you saying that
  

 4   there's some fixed geographic mileage factor that defines
  

 5   whatever you are talking about there?
  

 6      A.  No, I don't think I have a fixed mileage factor in
  

 7   line.  You know, it's -- it's a bit of a conceptual idea that,
  

 8   okay, you have got a production area and you would like that
  

 9   market to be able to clear within the same general area, as
  

10   opposed to having it be shipped out of the area.  So, for
  

11   example, within California might be the relevant data, or if
  

12   there were some plants that were closely aligned with the milk
  

13   supply that were just outside the borders of California, that
  

14   might be a local group, too.  But sending it 600, 700 miles
  

15   would probably not be a local clearing.
  

16      Q.  You would agree, would you not, that any such
  

17   conceptual localized clearing is not, and never has been, a
  

18   principle adopted in the Federal Milk Order program?
  

19      A.  That's a good question.  I don't know that it has in
  

20   terms of decisions where it's been mentioned that way.  I
  

21   don't -- I'm not aware of any.
  

22      Q.  But it's not the -- it's not the policy that at present
  

23   as reflected in, for instance, the Reform Decision, decisions
  

24   relating to national class price formulas?
  

25      A.  I don't know.  When I read that Reform Decision
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 1   particularly as it talks about market clearing, it's talking
  

 2   about milk, and I would interpret that to mean the local
  

 3   markets for milk as well.  Milk has to clear.
  

 4      Q.  Right.  But there was no geographically defined scope.
  

 5   In fact, it was --
  

 6      A.  If --
  

 7      Q.  -- there were national uniform national prices in that
  

 8   decision, in that policy?
  

 9      A.  Currently in that decision, yes, uniform national
  

10   prices.
  

11      Q.  And in the national policy for those prices?
  

12      A.  I would say that's probably accurate.
  

13      Q.  Thank you.  That's all I have.
  

14                        CROSS-EXAMINATION
  

15   BY MR. RICHMOND:
  

16      Q.  Bill Richmond, USDA.
  

17          Thank you, Dr. Schiek.  Your testimony has been
  

18   wonderful and very helpful to us.  I think it is Exhibits 79
  

19   and 80 have been very well put together.  We really appreciate
  

20   the history of California program, so we just want to make sure
  

21   you understood that.
  

22           You described the membership of the Dairy Institute as
  

23   representing around 70 percent of fluid milk sales, and --
  

24      A.  65, I think is what's been referenced.
  

25      Q.  Between 65 and 70.
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 1      A.  Okay.
  

 2      Q.  Would you be able to characterize perhaps the remainder
  

 3   of fluid milk sales in the state that maybe do not represent
  

 4   your membership?
  

 5      A.  Yes, some of them are producer-handlers.
  

 6      Q.  Okay.
  

 7      A.  Okay?  That would probably be the largest share.  There
  

 8   are a couple of medium to large size processors that aren't
  

 9   members and potentially very small processors there.
  

10       JUDGE CLIFTON:  Your voice dropped out, dropped off.
  

11   Medium to large size what?
  

12       DR. SCHIEK:  Medium to large size Class I processors that
  

13   are not members, and some smaller, you know, much smaller fluid
  

14   processors that aren't members.
  

15   BY MR. RICHMOND:
  

16      Q.  Thank you.  And I take it that those medium other
  

17   medium to large size fluid milk processors, besides that aren't
  

18   represented by the producer-handler group, will not be
  

19   appearing in support or even in opposition to the Dairy
  

20   Institute proposal, to your knowledge?
  

21      A.  There may be one or two.
  

22      Q.  Okay.  Would you characterize a portion of the
  

23   Cooperative proposal that the Dairy Institute was the most
  

24   opposed to, just to help us understand?  Would you be able to
  

25   do that?
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 1      A.  Yeah, I would.  I would say clearly mandatory pooling
  

 2   is a problem from our perspective.  It's a level of regulation
  

 3   that other Federal Orders don't have, an intensity, I guess, of
  

 4   regulation.  I don't quite know how to express what I mean
  

 5   there.  But it kind of wraps regulatory arms around the entire
  

 6   milk supply in a way that doesn't happen in other Federal
  

 7   Orders.  And I would say, again, we are concerned about the
  

 8   manufacturing prices, price levels for Class III and Class IV.
  

 9      Q.  So adoption of a mandatory or inclusive type pooling
  

10   scheme would, in your opinion, be, in fact, disorderly?
  

11      A.  I believe so, yes.
  

12      Q.  To the extent that there are some unique provisions
  

13   that exist here in California, inclusive pooling, quota, and
  

14   the like, would you agree that if a Federal Order was, in fact,
  

15   recommended to be adopted in California, that it should, or
  

16   could perhaps be unique or different than existing
  

17   Federal Orders that are currently in place to recognize those,
  

18   that uniqueness, if you will?
  

19      A.  I do believe that there could be some modifications.  I
  

20   don't believe that something like inclusive pooling, which is
  

21   so fundamentally different from the rest of the orders, in my
  

22   view, would be appropriate.
  

23      Q.  Okay.  I think that's all we have.  Appreciate it.
  

24   Thank you.
  

25       JUDGE CLIFTON:  Is there any follow up for the last
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 1   questions for Dr. Schiek?  Is there any redirect?
  

 2                      REDIRECT EXAMINATION
  

 3   BY MR. ENGLISH:
  

 4      Q.  I really only have one set of questions, and it is on
  

 5   one issue only, so that's the only issue I'm raising.  You had
  

 6   a discussion with Mr. Vandenheuvel about Idaho and Washington.
  

 7      A.  Correct.
  

 8      Q.  And he said, "Well, look, Idaho and Washington share a
  

 9   border."  Are you aware where the relative milk productions in
  

10   those two states are?
  

11      A.  My understanding is the Idaho production is, most of it
  

12   is in the Magic Valley, which is the area kind of in the Snake
  

13   River Plain around Twin Falls, that general area.
  

14      Q.  So much closer to Nevada and Utah than Washington.
  

15   Yes?
  

16      A.  Yes, really definitely closer to Nevada.
  

17          And the Washington areas, I, again, I'm not an expert,
  

18   but I believe it is the Yakima Valley area and West.  Right?
  

19   There's Wacum County up near the Canadian border, there's still
  

20   some dairies there that are a little more traditional, smaller
  

21   size dairies.
  

22      Q.  Having just driven across the United States, would you
  

23   agree with me that's at least a day's drive?
  

24      A.  Yes.
  

25      Q.  So you weren't necessarily agreeing that this entire
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 1   difference is not explainable?
  

 2      A.  Correct.
  

 3      Q.  Are you aware that Idaho markets itself as an extremely
  

 4   business-friendly jurisdiction with very few regulations?
  

 5      A.  I am aware that they do that, yes.
  

 6      Q.  And would it be fair to say that, you know, given my
  

 7   law firm is based in Seattle, the State of Washington doesn't
  

 8   quite meet that definition?  They have a lot more regulations?
  

 9      A.  I would accept that, yeah.  I don't have particular
  

10   knowledge of that.
  

11      Q.  And for Idaho, Idaho grows a lot of alfalfa?
  

12      A.  I believe they do grow --
  

13      Q.  So there could be alfalfa, there could be feed cost
  

14   difference --
  

15      A.  There could be --
  

16      Q.  -- between Nevada --
  

17      A.  Sorry, talking over you.
  

18       JUDGE CLIFTON:  You think you two would get good at this.
  

19       MR. ENGLISH:  I think we're in a hurry.
  

20   BY MR. ENGLISH:
  

21      Q.  But you would agree there could be a feed cost element
  

22   here that would be explainable by Idaho's growth of alfalfa in
  

23   terms of the state?
  

24      A.  There could be.
  

25      Q.  That's all I have, your Honor.
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 1       JUDGE CLIFTON:  All right.  Dr. Schiek, thank you.  And I
  

 2   echo my appreciation for your contribution.  It is very, very
  

 3   helpful to have you Economists opine, in that respect, both you
  

 4   and Mr. Hollon have given us information that we may not
  

 5   understand yet, but it will be very helpful as all the analysis
  

 6   is done.  Thank you.  What shall we do next?
  

 7          MR. ENGLISH:  I am not going to stand in the way of
  

 8   everybody else.  I think it is time for lunch.
  

 9       JUDGE CLIFTON:  All right.  And if it weren't for everybody
  

10   else, you would keep going, I know.
  

11       MR. ENGLISH:  No, I think I would want to go, too.
  

12       JUDGE CLIFTON:  All right.  We'll take an hour and 15
  

13   minutes, so please be back at 2:00, ready to go.
  

14       MR. ENGLISH:  Well, okay.  I need to talk to my witnesses,
  

15   but I believe it will be Mr. Suever.  That's my intention, but
  

16   I do need to talk to my witnesses, because frankly, we went
  

17   longer than I thought we would.  So my intention is to start
  

18   with Mr. Suever.
  

19       JUDGE CLIFTON:  And Mr. Suever is talking about what?
  

20       MR. ENGLISH:  Orderly marketing.
  

21       JUDGE CLIFTON:  Orderly marketing?
  

22       MR. ENGLISH:  We're back to the agenda I discussed with the
  

23   witnesses.  ESL was out of order, but now we're back to the
  

24   testimony I want to discuss.
  

25       (Whereupon, the lunch recess was taken.)
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 2       JUDGE CLIFTON:  We're back on record now at three minutes
  

 3   past 2:00.  2:03.  Mr. English?
  

 4       MR. ENGLISH:  Actually, Ms. Vulin.
  

 5       MS. VULIN:  Good afternoon, we would like to ask Mr. Suever
  

 6   back to the stand, please.
  

 7       JUDGE CLIFTON:  Thank you.  And Ms. Vulin, if you will say
  

 8   your name.
  

 9       MS. VULIN:  Ashley Vulin.  And I have here an Exhibit, I
  

10   think, 90.
  

11       JUDGE CLIFTON:  Thank you.  I'm marking this document which
  

12   is titled Testimony of Mike Suever, HP Hood, LLC as Exhibit 90.
  

13            (Thereafter, Exhibit 90 was marked
  

14            for identification.)
  

15       JUDGE CLIFTON:  Now, please raise your hand if you need a
  

16   copy of Exhibit 90.  They appear to be distributed.
  

17   Mr. Suever, you remain sworn.
  

18       MR. SUEVER:  Yes, your Honor.
  

19       JUDGE CLIFTON:  Would you please state and spell your name?
  

20       MR. SUEVER:  Michael Suever, S-U-E-V-E-R.
  

21       JUDGE CLIFTON:  Ms. Vulin, you may begin.
  

22                       DIRECT EXAMINATION
  

23   BY MS. VULIN:
  

24      Q.  Thank you, your Honor.
  

25          Mr. Suever, before we begin, just for anyone listening
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 1   or who might not have been here yesterday, can you remind us
  

 2   where you work and what your job title is?
  

 3      A.  I am the Senior Vice President at HP Hood, LLC.
  

 4      Q.  And what subject are you going to be testifying about
  

 5   today?
  

 6      A.  The topic of today's testimony relates to disorderly
  

 7   marketing.
  

 8      Q.  Thank you.  And you have a written exhibit here that we
  

 9   have marked Exhibit 90?
  

10      A.  I do.
  

11      Q.  I will ask that you read that into -- into the record,
  

12   please.
  

13      A.  I will.
  

14       JUDGE CLIFTON:  And just to remind you, speak into the
  

15   microphone, not directly to either Ms. Vulin or me.
  

16       MR. SUEVER:  Yes, your Honor.
  

17           I must start by saying that I was surprised when USDA
  

18   announced that it was willing to consider the implementation of
  

19   a Federal Milk Marketing Order covering California.  Over the
  

20   many years that I have been involved in milk-related regulatory
  

21   affairs, California's milk regulations were often looked to for
  

22   ideas of how existing Federal Milk Orders could be brought up
  

23   to date and become more flexible given the ever-changing
  

24   domestic/international market conditions.  In many
  

25   conversations and panel discussions, California was often cited

4171



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1   as the "gold standard" of how more efficient program could be
  

 2   operated.
  

 3           It is hard to for me to understand, with such
  

 4   highly-evolved and frequently updated State milk regulatory
  

 5   program in place, that anyone could make a legitimate argument
  

 6   that "disorderly milk marketing" conditions exist.  I believe
  

 7   that for USDA to recommend that a Federal Milk Market Order is
  

 8   warranted in California, that "disorderly marketing" conditions
  

 9   must be proved by the proponents.  In preparation for this
  

10   hearing, I spent time trying to see if I could get a clear
  

11   definition of what constituted "disorderly marketing"
  

12   conditions in past proceedings.  I was not able to find a
  

13   singular definition to relate to, but was able to find several
  

14   citations that made reference to "disorderly marketing"
  

15   conditions.  One such --
  

16       JUDGE CLIFTON:  Let me stop you, Mr. Suever.  Several times
  

17   what is printed is "disorderly market" and you are reading it
  

18   as "disorderly marketing."  I find them interchangeable in this
  

19   context.  Do you agree?
  

20       MR. SUEVER:  I do, your Honor.
  

21       JUDGE CLIFTON:  All right.  Thank you.  Picking up with one
  

22   such reference.
  

23       MR. SUEVER:  One such reference noted that "disorderly
  

24   market" conditions existed when insufficient raw milk was
  

25   available to supply fluid milk processing plants.
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 1   BY MS. VULIN:
  

 2      Q.  Mr. Suever, can you tell us where that reference came
  

 3   from?
  

 4      A.  Yes.  When doing my research, it involved a hearing
  

 5   that related to the Southeast Order hearings looking at trying
  

 6   to bring milk into a deficit market in the Southeast.
  

 7      Q.  Do you know what year that was?
  

 8      A.  I do not.
  

 9      Q.  You may continue.
  

10      A.  Since Hood's acquisition of the former Crystal
  

11   Creameries plant in Sacramento seven years ago, we have not had
  

12   any difficulty or concerns about securing sufficient raw milk
  

13   to produce our varied dairy products.
  

14      Q.  Now, can I ask you a little bit about this Crystal
  

15   Creameries plant?  Currently does the milk from this plant come
  

16   from California?
  

17      A.  It does, yes.
  

18      Q.  Does it entirely come from California?
  

19      A.  At this time, it does, yes.
  

20      Q.  And you said "varied dairy products", can you give us
  

21   kind of a better sense of what types of products those are?
  

22      A.  Yes, at that facility it is an ESL/aseptic plant and we
  

23   produce a number of liquid dairy products, both Class I and
  

24   Class II.
  

25      Q.  And you have been able to find sufficient milk supplies
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 1   for both of those classes of products?
  

 2      A.  Yes, ma'am.
  

 3      Q.  Thank you, you may continue.
  

 4      A.  Another notation in prior proceedings mentioned
  

 5   "disorderly marketing" in connection with raw milk needing to
  

 6   be moved long distances (without sufficient compensation) to
  

 7   supply a market, and also the need to bring supplemental
  

 8   supplies into a market to meet fluid processor needs.
  

 9      Q.  And can you tell us what proceeding this was?
  

10      A.  Yes, this was the same proceeding that I referred to
  

11   earlier, the Southeast hearing that took place.
  

12      Q.  Thank you.  You may continue.
  

13      A.  The other notation would have been during Order
  

14   consolidation where much conversation took place about Class I
  

15   differentials, and differentials important about how to
  

16   compensate and move milk from reserve supply areas to fluid
  

17   processing plants.
  

18      Q.  And related to sufficient access to raw milk being that
  

19   these differentials would help facilitate the efficient
  

20   movement of milk to areas where it's needed?
  

21      A.  That's correct.
  

22      Q.  Thank you.  You may continue.  You were right there,
  

23   during the last seven years.
  

24      A.  During the last seven years, while operating our plant
  

25   in California, I am not aware of raw milk needing to move great
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 1   distances without proper compensation, nor do I think that raw
  

 2   milk is routinely being brought into California because of
  

 3   insufficient supplies to meet fluid milk processor demand.  I
  

 4   believe that the principle charter for USDA's milk marketing
  

 5   programs to be promulgated to benefit not only the milk
  

 6   producers, but also equal weight is given to concerns of fluid
  

 7   milk consuming public.  I do not believe that the proposals,
  

 8   I'm sorry, that the proponents of Proposal Number 1 has the
  

 9   consuming public in mind.
  

10          The USDA study provided in evidence at this hearing,
  

11   demonstrates that there will likely be an adverse impact on
  

12   existing Federal Order pool producer blend prices if Proposal 1
  

13   is enacted.
  

14      Q.  And by adverse impact, you mean their prices would go
  

15   down?
  

16      A.  According to that evidence that was presented, a number
  

17   of blend prices in several Federal Orders in the United States,
  

18   would see an adverse impact or lower prices based on that
  

19   study.
  

20           If higher prices in California leads to supposedly less
  

21   disorderly marketing in California, I would ask if the
  

22   resulting lower prices to most of the existing pooled Federal
  

23   Order producers could lead to disorderly marketing conditions
  

24   in those markets.  USDA's study does not go far enough to make
  

25   a determination of what unintended consequences could be
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 1   created in the existing Federal marketing areas.
  

 2      Q.  Federal Order marketing areas?
  

 3      A.  I'm sorry, Federal Order marketing areas.  Thank you.
  

 4      Q.  Thank you.
  

 5      A.  I suggest that this research should be conducted before
  

 6   any recommended decision from this hearing be brought forth
  

 7   from USDA.
  

 8      Q.  Mr. Suever, I'm going to stop you for a moment.  You
  

 9   said you have looked at the economic studies done by the USDA
  

10   for these proceedings to evaluate the impacts that the various
  

11   proposals would have, both within California and other Federal
  

12   Milk Marketing Orders?
  

13      A.  Yes.
  

14      Q.  And but you think here there are some either factors in
  

15   those studies or ultimate conclusions that haven't yet been
  

16   explored?
  

17      A.  What I'm trying to point out here is that, to my
  

18   knowledge, no one has done any work to determine whether there
  

19   are adverse consequences by virtue of California's
  

20   implementation of an Order based on Proposal 1, and the direct
  

21   impact to producers in other pooled markets.
  

22          I think there likely could be impact to where milk is
  

23   both produced in those other markets going forward based on the
  

24   impact that was denoted in the study, but it also could have
  

25   impact and bearing on where processors are located today.
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 1      Q.  So the study limited just to the prices that farmers in
  

 2   other Federal Orders would receive, doesn't quite take into
  

 3   account enough of the complexities of the location of plants
  

 4   and the movement of milk to really understand the impact that
  

 5   Proposal Number 1 could have?
  

 6      A.  That's correct.
  

 7      Q.  Thank you.  You may continue.
  

 8      A.  Another potential consequence of Proposal 1 is that
  

 9   dairy manufacturing plants may find that they can't keep pace
  

10   with international market dynamics.  California is ever so
  

11   dependent on the movement of dairy products into the
  

12   international marketplace.  Manufactured milk plants could
  

13   experience dramatic growth and finished inventories and
  

14   struggle to move these products into international market.  It
  

15   is true that CWT (Cooperatives Working Together) could help
  

16   with this issue, but the level of producer contributions to
  

17   this fund would likely need to be dramatically increased.
  

18      Q.  Can I stop you there?  Can you tell me what the
  

19   Cooperatives Working Together is?
  

20      A.  Well, the Cooperatives Working Together program is a
  

21   voluntary program amongst dairy farmers who contribute on a
  

22   monthly basis via their payroll checks to the CWT fund.  At
  

23   this point the CWT (Cooperatives Working Together) program
  

24   provides dollars to support export market activity manufactured
  

25   dairy products at their discretion.
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 1      Q.  And this is to facilitate the sale of milk products
  

 2   into markets outside of the United States?
  

 3      A.  That's their stated goal, yes.
  

 4      Q.  Thank you.  You may continue on the next page.
  

 5      A.  I wonder how these, I'm sorry, I wonder how receptive
  

 6   pooled Federal Order producers in the rest of the country will
  

 7   be to such a request after their blend prices were reduced by
  

 8   the implementation of Proposal Number 1.
  

 9      Q.  So I'm going to stop you again now that we finished
  

10   that paragraph, because we haven't really yet, in this hearing,
  

11   fully explored the issue of dairy product exports.  And I know
  

12   that you had a couple additional thoughts on kind of the export
  

13   market and how you think these proposals might affect that, so
  

14   I'd ask that you share those now.
  

15      A.  Sure.  In preparation for this hearing I looked at the
  

16   most recent data that I could find, website California
  

17   Advisory, Milk Advisory Board, CDFA's 2013 data release
  

18   indicated that 40 percent of the total U.S. exports of dairy
  

19   products are coming from California.  And my concern is that
  

20   the impact of pricing changes that are proposed in Proposal
  

21   Number 1 could put processors in a different economic situation
  

22   and dramatically impact their ability to access those
  

23   international markets.
  

24      Q.  So it's kind of similar to the concern that you voiced
  

25   previously, there are these kind of additional factors or
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 1   issues, such as how the proposals may affect the export market
  

 2   that might not have been considered yet in this proceeding, but
  

 3   that could have a very negative affect on farmers in California
  

 4   and elsewhere?
  

 5      A.  Correct.
  

 6      Q.  Thank you.  You may continue.
  

 7      A.  Proposal 1 seems to rely heavily on the need to pool
  

 8   all milk in California.  This type of requirement is not found
  

 9   in existing Federal Orders.  In fact, it seems that the
  

10   entirety of Proposal 1 hinges on mandatory pooling.  This need
  

11   for mandatory pooling exposes just how precarious Proposal 1 is
  

12   fundamentally, and for this reason alone, USDA should not rule
  

13   favorably on Proposal 1.  We have seen in many of the existing
  

14   Federal Orders that the ability to depool at times by both
  

15   Cooperatives and processors, has been one of the principle
  

16   reasons that orderly marketing has been maintained in those
  

17   orders.
  

18           If USDA determines that a Federal Order is required in
  

19   California, then HP Hood, LLC, would support Proposal Number 2.
  

20   We feel that this proposal is the least disruptive to the
  

21   overall marketplace and best meets the needs of the entire
  

22   industry, along with consumers.
  

23      Q.  Thank you, Mr. Suever.  Is there anything else that you
  

24   would like to add in addition to your statement?
  

25      A.  No, thank you.
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 1      Q.  No further questions.  Actually, sorry, your Honor, I
  

 2   would like to move for admission of Exhibit 90.
  

 3       JUDGE CLIFTON:  Does anyone wish to question Mr. Suever
  

 4   before determining whether you have any objection?  There is no
  

 5   one.  Is there any objection to the admission into evidence of
  

 6   Exhibit 90?  There is none.  Exhibit 90 is admitted into
  

 7   evidence.
  

 8       MS. VULIN:  Thank you, your Honor.
  

 9           (Thereafter, Exhibit 90 was
  

10            received into evidence.)
  

11       JUDGE CLIFTON:  Who will ask the first cross-examination
  

12   questions of Mr. Suever?
  

13       MS. OLIVER THOMPSON:  Good afternoon, Mr. Suever.
  

14       MR. SUEVER:  Good afternoon.
  

15                        CROSS-EXAMINATION
  

16   BY MS. OLIVER THOMPSON:
  

17      Q.  Megan Oliver Thompson.
  

18           HP Hood has just the one plant in California, correct?
  

19      A.  That is correct.
  

20      Q.  That's the formerly known as Crystal Creameries plant
  

21   in Sacramento?
  

22      A.  That's correct.
  

23      Q.  And I believe you testified yesterday that that plant
  

24   produces ESL product only?
  

25      A.  ESL and aseptic.
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 1      Q.  And aseptic, sorry.  Now, the advantage of the ESL and
  

 2   aseptic products is that they can be shipped longer distances
  

 3   than HTST milk; is that right?
  

 4      A.  Are we having cross-examination on today's testimony or
  

 5   yesterday's testimony?
  

 6       MR. BESHORE:  Your Honor?
  

 7       JUDGE CLIFTON:  Are you unable to answer the question,
  

 8   Mr. Suever?
  

 9       MR. SUEVER:  Actually, quite frankly, I didn't pay
  

10   attention when she wandered off the path of where we were at
  

11   today.
  

12           I don't have yesterday's testimony before me and I
  

13   wasn't prepared to address questions about yesterday's
  

14   testimony.
  

15       JUDGE CLIFTON:  Let's try the question again,
  

16   Ms. Oliver Thompson, just ask it the way you did and we'll see
  

17   if Mr. Suever can answer it.
  

18       MS. OLIVER THOMPSON:  Okay.  And I'm certainly not
  

19   intending to cross-examine on yesterday's testimony, this is
  

20   related to today's testimony, and it is a question about the
  

21   products that your, that's being produced at the California
  

22   HP Hood plant, which is, that product has the advantage of
  

23   being able to be shipped longer distances than other, you know,
  

24   HTST milk products; is that right?
  

25       MR. SUEVER:  It has additional shelf life.
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 1   BY MS. OLIVER THOMPSON:
  

 2      Q.  Okay.  And does -- does HP Hood ship its product out of
  

 3   California?
  

 4      A.  Some of it, yes.
  

 5      Q.  Okay.  Does it ship some of its product
  

 6   internationally?
  

 7      A.  Yes, we do.
  

 8      Q.  Under the California regulation, for products you ship
  

 9   outside of California, you're paying a lower class price than
  

10   you would for products shipped within California; is that
  

11   right?
  

12      A.  That's correct.
  

13      Q.  And for products shipped outside of the United States,
  

14   you are paying an even lower class price; is that correct?
  

15      A.  Yes.
  

16      Q.  Okay.  And if a Federal Order were implemented here in
  

17   California, you would not have those same benefits of paying
  

18   lower class prices for products shipped outside of California,
  

19   would you?
  

20      A.  I would make the distinction between outside of
  

21   California to a regulated area versus internationally --
  

22   what -- maybe you could clarify your question.
  

23      Q.  Okay.  Well, isn't it true that under a Federal Order
  

24   you would pay Class I prices for the Class I ESL products; is
  

25   that right?
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 1      A.  Yes.
  

 2      Q.  Okay.  Regardless of where they are shipped?
  

 3      A.  Yes.
  

 4      Q.  Okay.  When HP Hood acquired the Crystal Creameries
  

 5   plant in 2008, it terminated about 22 producer contracts; is
  

 6   that right?
  

 7      A.  Yes.
  

 8      Q.  Effectively leaving those 22 producers without a home
  

 9   for their milk?
  

10      A.  We closed the facility so we could reopen it in its new
  

11   configuration as an aseptic/ESL operation.  So during that
  

12   period of reconfiguration, we were not able to take milk in
  

13   because we were not operating effectively.
  

14      Q.  Were you -- were you able to take on any of those
  

15   terminated producers after you reopened the facility?
  

16      A.  We did.
  

17      Q.  You did?
  

18      A.  We did.
  

19      Q.  How many of the 22?
  

20      A.  Five.
  

21      Q.  Would that situation that occurred in 2008 through the
  

22   acquisition of that plant, in your mind, cause any disorder in
  

23   the market?
  

24      A.  Well, we sold the conventional business that was being
  

25   operated at that plant, and so it went to another processor in
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 1   California and they continued to produce the products, so the
  

 2   product continued, the Class I product continued to be made in
  

 3   California, in fact, just down the road from the Sacramento
  

 4   facility.  So I'm not sure that disorderly marketing conditions
  

 5   existed.
  

 6      Q.  Do you know whether all of the 22 producer contracts
  

 7   that were terminated were taken on by that other facility?
  

 8      A.  I don't know.
  

 9      Q.  You, in your testimony today, provided your definitions
  

10   of the term disorderly, and you based those definitions on your
  

11   review of other Federal Order hearings.  But the term
  

12   "disorderly" is not used anywhere in the Federal Order
  

13   language; is that right?
  

14      A.  In fact, I stated that in my direct that I was not
  

15   successful in finding that terminology.  There is terminology
  

16   related to "orderly" but not "disorderly."  I readily admitted
  

17   that in my direct.
  

18       JUDGE CLIFTON:  Mr. Suever, just so you know, a person is
  

19   allowed to ask the same question that you have been asked on
  

20   direct, so don't feel that you are being put upon by answering
  

21   it again.
  

22       MR. SUEVER:  Yes, your Honor.
  

23       JUDGE CLIFTON:  Okay.
  

24   BY MS. OLIVER THOMPSON:
  

25      Q.  Okay.  Mr. Suever, do you know who the largest dairy
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 1   product exporter is in California?
  

 2      A.  I do not.
  

 3      Q.  Would it surprise you to know that it's
  

 4   California Dairies?
  

 5      A.  I don't know.
  

 6      Q.  Okay.  And you obviously know that California Dairies
  

 7   supports, well, it's proposing Proposal Number 1?
  

 8      A.  Yes.
  

 9      Q.  Okay.  In your testimony, at the top of page 2, you say
  

10   that, "Nor do I think that raw milk is routinely being brought
  

11   into California because of insufficient supplies to meet fluid
  

12   process or demand."
  

13          But you are aware that bulk milk is imported into
  

14   California regularly, correct?
  

15      A.  I am aware of it.
  

16      Q.  Okay.  In fact, Dr. Schiek testified to that at
  

17   different points in his testimony.
  

18      A.  Earlier today, yes.
  

19      Q.  You testified about the organization called CWT,
  

20   Cooperatives Working Together.  Do Dairy Institute members
  

21   contribute to or benefit from that CWT, to your knowledge?
  

22      A.  Not to my knowledge.
  

23      Q.  May I have a moment, your Honor?
  

24       JUDGE CLIFTON:  Certainly.
  

25       MS. OLIVER THOMPSON:  That's all I have, thank you.
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 1       JUDGE CLIFTON:  Ms. Vulin?  Okay.  Further
  

 2   cross-examination?
  

 3                        CROSS-EXAMINATION
  

 4   BY MS. HANCOCK:
  

 5      Q.  Nicole Hancock.
  

 6          Mr. Suever, you have on Exhibit 90, your prepared
  

 7   statement, the last sentence from the first paragraph says that
  

 8   "California was often cited at the "gold standard" of how more
  

 9   efficient programs could be operated."
  

10          Can you help me understand what you mean by that?
  

11      A.  Yes.  Specifically, the frequency of having hearings
  

12   and the ability to turn around a hearing at a fairly rapid
  

13   pace.
  

14      Q.  So when you say the "gold standard" that's referring to
  

15   just the mechanics of the hearing or are you referring to the
  

16   overall State Order system?
  

17      A.  I was, in that particular reference, talking about the
  

18   ability to turn around a hearing quickly to deal with market
  

19   dynamics.
  

20      Q.  Okay.  And have you participated in other hearings in
  

21   the California State Order system?
  

22      A.  I have not.
  

23      Q.  Your next paragraph starts off with, "It's hard for you
  

24   to understand with such a highly evolved and frequently updated
  

25   state milk regulatory program in place, that anyone could make
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 1   a legitimate argument that "disorderly milk marketing"
  

 2   conditions exist."
  

 3          What do you mean by "highly evolved"?
  

 4      A.  The California Order has been in place for many
  

 5   decades.  It, as I indicated, is often updated and adjusted
  

 6   based on the requests from the marketplace.  And so, therefore,
  

 7   it has shown the ability to adapt to, again, as I said, the
  

 8   ever-changing market.
  

 9      Q.  So am I understanding it correctly that because
  

10   California has a mechanism in place but allows these hearings
  

11   to take place pretty, pretty easily or frequently and
  

12   efficiently, that that's, in your view, allowed the California
  

13   State Order system to respond to any issues that need to be
  

14   addressed?
  

15      A.  Correct.
  

16      Q.  Okay.  So is it your view that the overall structure of
  

17   the California State Order system is, therefore, fine the way
  

18   it is?
  

19      A.  I wasn't trying to talk about the overall structure, I
  

20   was specifically talking about their ability to deal with
  

21   market dynamics quickly.
  

22      Q.  Okay.  So maybe I just misunderstood.  So I thought
  

23   that you were talking about disorderly marketing as a whole,
  

24   for the State Order system in California; is that not correct?
  

25      A.  Yes.

4187



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1      Q.  I think I didn't ask that question correctly.  Yes,
  

 2   that's not correct?  Yes, I'm incorrect; is that right?
  

 3      A.  Why don't we start again?
  

 4      Q.  Yeah.  So am I correct, am I correct, then, that what
  

 5   you are just talking about here in your prepared statement,
  

 6   Exhibit 90, is just the efficiencies by which the State system
  

 7   can respond to the market conditions?
  

 8      A.  Yes.
  

 9      Q.  And you are not talking about any, you are not
  

10   providing an opinion about anything substantively about how the
  

11   is system is operating in California?
  

12      A.  I wouldn't characterize it that way, that finitely.
  

13      Q.  Well, that's what I'm trying to dig into.  Beyond
  

14   talking about, beyond giving us your opinion about whether or
  

15   not hearings can be held to address market conditions, are you
  

16   providing an opinion in Exhibit 90 that pertains to any
  

17   specific substantive areas of how the system is currently
  

18   operating?
  

19      A.  It wasn't my intention to try to drill down the
  

20   specifics, so I didn't do that.
  

21      Q.  Okay.  I just want to be clear about that.  I thought
  

22   you were.  So you were talking more about just the hearings and
  

23   the ability to respond; is that right?
  

24      A.  Yes, ma'am.
  

25      Q.  Okay.  Thank you.
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 1       JUDGE CLIFTON:  Who next has questions for Mr. Suever on
  

 2   this topic?
  

 3                        CROSS-EXAMINATION
  

 4   BY MR. ENGLISH:
  

 5      Q.  Chip English.
  

 6          I just want the record to be clear with respect to the
  

 7   regulatory treatment of your facility when it sells outside of
  

 8   California, and I think there might have been some questions
  

 9   that suggested that things don't work the way they do.
  

10          When your facility has any sales outside of California,
  

11   say into Arizona, which is a Federal Order, you are subject to
  

12   a partially regulated provisions under Section 76(c), correct?
  

13      A.  We are, and report same.
  

14      Q.  And under that provision, for sales into Arizona, you
  

15   basically compensate the Arizona pool for the difference
  

16   between the Arizona price at your plant location, less the
  

17   California regulated price, correct?
  

18      A.  We do, yes.
  

19      Q.  Okay.  And that would be true of sales into any Federal
  

20   Order territory, correct?
  

21      A.  Yes.
  

22      Q.  If you pay premiums, any premiums for your milk, are
  

23   those premiums considered in calculating the payment into, for
  

24   instance, the Arizona pool, under 76(c)?
  

25      A.  They are not.
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 1      Q.  Okay.  If your plant, instead, had been located in
  

 2   Nevada, and therefore, not part of the Federal Order territory,
  

 3   and not part of a State Order with market-wide returns, and
  

 4   sold into Arizona, you would be eligible to use the Wichita
  

 5   option, correct?
  

 6      A.  We would.
  

 7      Q.  Which would take into consideration the total amount
  

 8   actually paid to your farmers, correct?
  

 9      A.  Yes.
  

10      Q.  Including premiums, correct?
  

11      A.  Yes.
  

12      Q.  Thank you.
  

13          JUDGE CLIFTON:  What other cross-examination is there
  

14   for Mr. Suever?
  

15                        CROSS-EXAMINATION
  

16   BY MR. VANDENHEUVEL:
  

17      Q.  Rob Vandenheuvel, Milk Producers Council.
  

18          Good afternoon.
  

19      A.  Good afternoon.
  

20      Q.  Following up on the questions and dialogue you had with
  

21   Ms. Hancock on the "gold standard", are you aware of whether
  

22   those discussions or those characterizations of the California
  

23   system have come from producers or not?
  

24      A.  In some cases, yes, there were panels of both
  

25   processors and producers.
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 1      Q.  And the characterization of "gold standard" came from
  

 2   the producer witnesses on those panels?
  

 3      A.  That term was used on the panel, I'm not sure who
  

 4   specifically referenced it.
  

 5      Q.  Okay.  Thank you.  And in exploring that a little bit
  

 6   more with Ms. Hancock, you mentioned the pace at which changes
  

 7   can be made to the system through the hearing process in
  

 8   California.  Would you agree that notwithstanding these
  

 9   particular hearings, just in general, a quick decision doesn't
  

10   always mean a good decision?
  

11      A.  That's -- sure.
  

12      Q.  A good decision, of course, being a subjective term,
  

13   but there are parties within any discussion that a quick
  

14   decision doesn't necessarily mean a good decision?
  

15      A.  Given the subjectivity of that, so I was struggling
  

16   with an answer.
  

17      Q.  I understand.  You had some testimony in Exhibit 90
  

18   discussing the impact that a California Federal Order or the
  

19   promulgation of a California Federal Order could have on other
  

20   Federal Orders, the other ten Federal Orders operating within
  

21   the United States, and particularly with the producer blend
  

22   prices that are paid within those other ten Federal Orders.  Do
  

23   you recall that testimony?
  

24      A.  I do.
  

25      Q.  If we take that, and just so that we're clearly talking
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 1   about the same thing, this was discussed earlier in this
  

 2   hearing, but do you recall or have you been made aware of the
  

 3   discussions that the reason the economic analyses that USDA put
  

 4   together for this hearing, the reason that analyses showed a
  

 5   negative impact on other blend prices around the country is
  

 6   because of an assumed increase in milk production in California
  

 7   as a result of the higher blend prices in California?
  

 8      A.  I understood that to be the case.
  

 9      Q.  So if we take that idea, whether it is universally
  

10   accepted or not, if we take that idea to its illogical
  

11   conclusion, wouldn't the best thing for the other ten orders be
  

12   for California to go broke and stop producing milk all
  

13   together?  The California dairy industry?
  

14      A.  I don't think that would be good for the dairy industry
  

15   in the United States whatsoever.
  

16      Q.  But if the logic is that the more California producers,
  

17   the worse off the other regions are; conversely you would say,
  

18   the less California producers that produces in milk, the better
  

19   off the rest the country is, if that logic holds true, wouldn't
  

20   you say?
  

21      A.  What my testimony indicated was that I felt that
  

22   additional study was required to understand whether there was
  

23   unattended consequences by virtue of Proposal 1 in the other
  

24   orders.
  

25      Q.  You would note though, would you not, that what the
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 1   Cooperatives have put forth in Proposal Number 1 are regulated
  

 2   minimum prices that are equal to the regulated minimum prices
  

 3   in the other ten orders, not in excess of?
  

 4      A.  Yes.
  

 5      Q.  On page 2 of your written testimony, Exhibit 90, you
  

 6   have a discussion about international market dynamics,
  

 7   specifically, that manufactured milk plants could experience
  

 8   dramatic growth of finished product inventories and struggle to
  

 9   move these products in the international market.  Do you see
  

10   that in your testimony?
  

11      A.  Yes.
  

12      Q.  Manufacturers, let me say it another way.  Is it your
  

13   testimony by stating that, could I assume that your position,
  

14   or could I infer from these comments that your position, is
  

15   that manufacturers who decide to sell their products in an
  

16   international market that may or may not garner a market price
  

17   for those products above the prices here domestically -- let me
  

18   re-word it because this sentence is getting out of control.
  

19           Is it -- could I infer from this statement that a
  

20   manufacturer who decides to sell in an international market and
  

21   is unable to garner a product price that will cover the cost of
  

22   the milk needed to make that product, is somehow entitled to be
  

23   able to purchase discounted milk to be able to make that
  

24   difference?
  

25      A.  What I was trying to point out in my testimony is that
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 1   in USDA's work, they indicated that a likely outcome of
  

 2   Proposal 1 was additional production in California.  By
  

 3   extension, that additional milk production would likely be
  

 4   converted into manufactured products, not Class I.  And
  

 5   therefore, inventories were likely to build at a higher cost,
  

 6   and therefore, might struggle when finding a marketplace.
  

 7      Q.  So you are not testifying that a manufacturer should be
  

 8   able to go find whatever markets are available at whatever
  

 9   price is available, and have an expectation that the raw milk
  

10   price will be adjusted accordingly to make that market
  

11   profitable for them?
  

12      A.  I wasn't testifying in that regard.
  

13      Q.  Finally, on page 3, the last sentence of the first full
  

14   paragraph, the second to the last paragraph, states, "We have
  

15   seen in many of the existing Federal Orders that the ability to
  

16   depool at times by both Cooperatives and processors, have been
  

17   one of the principle reasons that orderly marketing has been
  

18   maintained in the orders."  Do you see that?
  

19      A.  I do.
  

20      Q.  You are aware that depooling can occur for a multitude
  

21   of reasons, including -- including a desire to avoid a pool
  

22   contribution in any particular month?
  

23      A.  Sure.
  

24      Q.  And that depooling does not always mean that the milk
  

25   was sold below regulated minimum prices?

4194



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1      A.  It doesn't always mean that.  Certainly, in this
  

 2   connotation I had in mind, our recent experiences in the
  

 3   Northeast where we were very heavily burdened with raw milk
  

 4   supplies, and a number of individual, a number of
  

 5   organizations, including co-ops, depooled in order to clear the
  

 6   market.
  

 7      Q.  Are you aware of a reliable data set that calculates or
  

 8   attempts to calculate a picture of how much depooled milk is
  

 9   actually receiving or what the price that depooled milk is
  

10   receiving, whether it is above or below the regulated minimum
  

11   price?
  

12      A.  I'm sorry, I didn't follow the question.
  

13      Q.  We have some data on how much milk that's eligible to
  

14   be pooled is actually depooled.  We have that data set, it was
  

15   introduced as an exhibit earlier in this hearing.  But that
  

16   data did not indicate whether the milk that was, that did opt
  

17   to depool, had paid at least the regulated minimum price based
  

18   on utilization.  Are you aware of any data set that would
  

19   calculate that, that number?
  

20      A.  I haven't seen it.
  

21       MR. ENGLISH:  I object to the characterization mostly
  

22   because I think there might be a misunderstanding.  I think the
  

23   exhibits are eligible milk not pooled, which is not necessarily
  

24   the same thing as milk depooled, because eligible milk not
  

25   pooled may very well include milk that is never pooled, and
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 1   therefore not depooled.  So I think that the question was
  

 2   assuming documentation that isn't the way they are put
  

 3   together.
  

 4      MR. VANDENHEUVEL:  Fair point.  I'll concede that point.
  

 5   BY MR. VANDENHEUVEL:
  

 6      Q.  In the exhibit we saw of eligible milk not pooled,
  

 7   there was no column showing the price at which that milk was
  

 8   sold.  Are you aware of any data set showing what eligible milk
  

 9   not pooled is sold for in the marketplace?
  

10      A.  I haven't seen the data set.
  

11      Q.  So you are not aware of any data set that's available?
  

12      A.  I'm not aware of it.
  

13      Q.  Thank you.  That's it.
  

14                        CROSS-EXAMINATION
  

15   BY MS. REED:
  

16      Q.  Good afternoon, Kristine Reed for Select Milk
  

17   Producers.
  

18          I wanted to draw your attention to page 2 of your
  

19   testimony.  In the first full paragraph on that page you have a
  

20   statement or two concerning the interests of the consuming
  

21   public.  Could you expand on that a little bit, and
  

22   particularly the reasons you have behind your statement that
  

23   you believe the proponents of Proposal Number 1 fails to bear
  

24   in mind the consumers?
  

25      A.  When I was doing my research looking into trying to

4196



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1   find a definition for disorderly marketing, which I was
  

 2   unsuccessful in doing, I came across a document called "Milk
  

 3   Pricing in the United States" by Donald Blaney and
  

 4   Alden Manchester.  It's Agriculture Information Bulletin Number
  

 5   AIB 761.  In that reference, they, in essence, have put
  

 6   together a historical document, if you will, of how milk became
  

 7   regulated and the why's and wherefore's, and refer to orderly
  

 8   marketing and why Federal Orders took the place, in some cases,
  

 9   of State Orders, and that it wasn't just looking at the needs
  

10   of the dairy farmer producer, but also the consuming public;
  

11   and that it was part of USDA's mandate, at least based on the
  

12   author's representations, that USDA, when they came forward
  

13   with Federal Order regulations, that they needed to have a
  

14   balance of producer interests and the consuming public
  

15   interests.
  

16      Q.  I somehow feel that you anticipated that question.  So
  

17   I guess, I guess I'm interested, then, kind of jumping off from
  

18   there, and in what way specifically Proposal 1 fails to, you
  

19   know, address that concern in your mind.
  

20      A.  Proposal 1 would increase the cost of milk in the
  

21   market, and therefore, likely increase the cost of milk to the
  

22   consumer.  And there's been no work that I have seen from the
  

23   proponents that deals with that ramification in the
  

24   marketplace.
  

25      Q.  Aside from a potential increase in price, in your mind,
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 1   do you, would you expect or anticipate any, or have any
  

 2   concerns about an adequate supply of fluid milk to the consumer
  

 3   despite what the price might be?
  

 4      A.  I think there's adequate raw milk in the market
  

 5   available.
  

 6      Q.  Okay.  Have you personally prepared any, done any
  

 7   studies to determine what the price impact to consumers would
  

 8   be?
  

 9      A.  I have not.
  

10      Q.  Okay.  How would, you have indicated that HP Hood would
  

11   support Proposal 2, if, I believe, USDA was inclined to put an
  

12   order in place in California, correct?
  

13      A.  That's correct.
  

14      Q.  How would Proposal 2, in what way does that impact the
  

15   consumer?
  

16      A.  I haven't fully evaluated that.
  

17      Q.  Okay.  Let me draw your attention to the first page of
  

18   your testimony, then.  In your second sentence, in the second
  

19   paragraph, you make a statement that you believe that
  

20   "disorderly marketing", and you have quoted that phrase,
  

21   conditions must be proved by the proponents.  But then you,
  

22   yourself, admit that you have been unable to define the phrase
  

23   "disorderly market" in terms of any USDA type definition,
  

24   correct?
  

25      A.  Right.  And that's why I clarified by saying that there
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 1   are references often times about orderly markets, and in USDA's
  

 2   own decisions, I believe, in fact, when I did word search,
  

 3   disorderly marketing has been described in their findings of
  

 4   fact, the term has been used.
  

 5      Q.  It's been used, but not defined, correct?
  

 6      A.  It's been used in many different contexts, not one
  

 7   definition.
  

 8      Q.  So how is it that you conclude that that's the
  

 9   standard?
  

10      A.  I didn't follow the question, I'm sorry.
  

11      Q.  Okay.  Let me ask it a different way.  Have you
  

12   considered the possibility that disorderly marketing may not be
  

13   the standard that's required, since there's, by your own
  

14   admission, a lack of use by that, a regular use of that term?
  

15      A.  There has, and is, as in the document that I just
  

16   referenced that's available from the Ag Department, an
  

17   indication that promulgation of the Orders is to seek orderly
  

18   marketing, and therefore, the reverse is true, to avoid
  

19   disorderly marketing.
  

20      Q.  Okay.  That's all I have, thanks.
  

21      A.  Okay.
  

22       JUDGE CLIFTON:  Who next will ask cross-examination
  

23   questions of Mr. Suever?  Mr. Beshore, I don't know that this
  

24   is cross, but you can come forward.
  

25       MR. BESHORE:  I think it is -- I won't be cross.

4199



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1                        CROSS-EXAMINATION
  

 2   BY MR. BESHORE:
  

 3      Q.  But this is a follow up to the question regarding
  

 4   Northeast depooling, or your comment regarding the Northeast
  

 5   depooling, well, I'm not sure who asked the question, maybe
  

 6   Mr. English.
  

 7           Were you --
  

 8      A.  I did make a mistake in my comment there, which you are
  

 9   probably going to address.
  

10      Q.  Okay.  Let me see if we can clarify that.  For you,
  

11   that is HP Hood, involved in depooling milk recent, in the
  

12   spring flush period of this year in the Northeast?
  

13      A.  We were not.
  

14      Q.  Okay.  So you don't have any personal knowledge or
  

15   direct knowledge of whether there was milk depooled or for what
  

16   purposes?
  

17      A.  Yeah.  My description of the depooling was
  

18   inappropriate in context that was described.  What I intended
  

19   to say but didn't say clearly, is that the Department, this
  

20   spring, USDA Federal Order 1 was asked to deal with
  

21   circumstances quite unique because of the excess milk,
  

22   depooling was not found to be required, and the USDA Market
  

23   Administration allowed for milk to be pooled even when it was
  

24   disposed of in non-typical market circumstances.
  

25      Q.  Okay.  So, in fact, with a, what I think anyone, what
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 1   we can all describe as a type of glut of milk in the Northeast
  

 2   this past spring, the regulatory, the regulatory remedy, or the
  

 3   regulatory result sought and approved through the Market
  

 4   Administrator was to make sure that all the milk was, in fact,
  

 5   pooled, and not depooled, correct?
  

 6      A.  That portion, yes.
  

 7      Q.  Okay.
  

 8       JUDGE CLIFTON:  I'm sorry, what do you mean by that
  

 9   portion?
  

10       MR. SUEVER:  The portion that was disposed of that more
  

11   typical normal circumstances would have been depooled, was
  

12   allowed to remain pooled, or a possible outlet or option that
  

13   could have been used, was to depool.  But in this case, wasn't
  

14   necessary.
  

15   BY MR. BESHORE:
  

16      Q.  Okay.  Now, but this is what I want to clear up.  Okay?
  

17   I think you suggested this again.  That when milk is in a
  

18   distressed, sometimes referred to as distressed situation, in a
  

19   difficult seller's market condition, depooling only compounds
  

20   the problem, wouldn't you -- does it not, Mr. Suever?  That is,
  

21   when you depool, you lose the pool draw on the milk, in
  

22   addition to whatever losses a pooling handler may suffer in
  

23   selling the milk below class price.  You understand that
  

24   dynamic?
  

25      A.  Yes.
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 1      Q.  So when there's a long market, the last thing you want
  

 2   to do is depool and lose the pool draw on that milk; isn't that
  

 3   correct?
  

 4      A.  Yes, I definitely crossed intent there in my
  

 5   description.
  

 6      Q.  Okay.  Well, I think --
  

 7      A.  You are absolutely correct.
  

 8      Q.  And I think it is a very commonly misunderstood and
  

 9   mischaracterized market dynamic, so I hope --
  

10      A.  Mischaracterized it there, without question.
  

11      Q.  Okay.  So just to tie it up, then.  Depooling is done
  

12   when it's advantageous to the depooler who wants to avoid,
  

13   whose got a market price for his product or for his Class III,
  

14   let's say, that's higher than the Order price, and he depools
  

15   to keep it all for himself and avoid paying into the pool.
  

16      A.  That's one option, yes.
  

17      Q.  The way it works.  Well, that's the way it works,
  

18   right?
  

19      A.  It could be, yes.
  

20      Q.  Well, no, I don't want it could be, that is the way it
  

21   works, right?
  

22      A.  Yes.
  

23      Q.  Thank you.
  

24                        CROSS-EXAMINATION
  

25   BY MR. ENGLISH:
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 1      Q.  Chip English, and I'm only following up on those
  

 2   points.
  

 3           Nonetheless, the point of what happened in the
  

 4   Northeast was to permit people the option to remain on the pool
  

 5   given the extraordinary circumstances of what was going on in
  

 6   the market, correct?
  

 7      A.  Yes.
  

 8      Q.  Had the businesses chosen, they would have had the
  

 9   opportunity not to pool the milk, right?
  

10      A.  Yes.
  

11      Q.  Okay.  And when we talk about pooling and depooling,
  

12   and maybe there's a little imprecision occasionally, one of the
  

13   things that goes on in these markets when they are long, yes,
  

14   maybe extraordinary circumstances and product ended up in
  

15   lagoons, but an alternative to putting it in a lagoon, the
  

16   product, at least in Federal Orders, after the responsible
  

17   handler has accounted for the milk, it can be sold to another
  

18   handler in the marketplace at below class price, correct?
  

19      A.  Yes.
  

20      Q.  And that is one of the things that clearly happened in
  

21   the Northeast this spring, correct?
  

22      A.  It did.
  

23      Q.  At substantial dollars below class, correct?  As
  

24   reported by Dairy Market News?
  

25      A.  That's where I, in fact, read it.
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 1      Q.  Thank you.
  

 2       JUDGE CLIFTON:  Mr. English, I didn't catch the word that
  

 3   sounded like "legume"  what is that?
  

 4       MR. ENGLISH:  It's like a --
  

 5       JUDGE CLIFTON:  Oh, a lagoon like a lake.
  

 6       MR. ENGLISH:  Like an environmental area for disposing of
  

 7   animal waste or otherwise.
  

 8       JUDGE CLIFTON:  Oh, you are talking about just dumping the
  

 9   milk?
  

10       MR. ENGLISH:  Yes, your Honor.  Unfortunately, we had that
  

11   situation this year, not just in the spring, we had
  

12   extraordinary situations with supplies of milk in certain parts
  

13   of the country, and the milk was dumped.
  

14                        CROSS-EXAMINATION
  

15   BY MR. VETNE:
  

16      Q.  John Vetne for Hilmar Cheese.
  

17           Mr. English's description did not come as a witness, as
  

18   from the mouth of a witness, so let me ask a question.  Do you
  

19   know Peter Fredericks, Economist with Order 1?
  

20      A.  I do.
  

21      Q.  Okay.  I looked online, he gave a presentation to a
  

22   national organization of governmental milk regulators last
  

23   June, and he's describing the situation in Order 1.  I'm going
  

24   to read from here and I'm going to ask if that describes the,
  

25   what you call circumstances, non-usual circumstances for
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 1   disposing of milk.  The power point says, "Allowing the pooling
  

 2   of milk dumped at the farm or nonplant location due to surplus
  

 3   conditions."  Is that what you were referring to?
  

 4      A.  It was.
  

 5      Q.  Thank you.
  

 6       JUDGE CLIFTON:  Who else has cross-examination for
  

 7   Mr. Suever?
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. RICHMOND:
  

10      Q.  Bill Richmond, USDA.
  

11           Thanks again, Mr. Suever, for your testimony.  We
  

12   appreciate it.  Getting back to this "gold standard"
  

13   discussion -- just kidding.
  

14           If we could turn to page 2, the bottom paragraph, first
  

15   sentence of your testimony says that, "another potential
  

16   consequence of Proposal 1 is that dairy manufacturing plants
  

17   may find that they can't keep pace with international market
  

18   dynamics."
  

19           You mentioned that HP Hood is an exporter of aseptic
  

20   fluid milk products, I presume?
  

21      A.  ESL and aseptic.
  

22      Q.  ESL and aseptic products.  So I feel like, at least
  

23   personally, I'm a lot more familiar with the export dynamics
  

24   for powders, butter, cheese and the like, but I would really
  

25   appreciate your perspective as an exporter of as a product like
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 1   ESL or aseptic, and kind of just describing how, you know,
  

 2   HP Hood may be uniquely impacted, and just a little bit
  

 3   additional explanation on that sentence and how maybe a dairy
  

 4   manufacturing plant, as your, as your own, may not be able to
  

 5   keep pace.
  

 6      A.  Yes.  As was indicated, we have a different
  

 7   classification, if you will, for our export products under
  

 8   California's regulations, and that's what allows us to be
  

 9   competitive, to be able to export our products in the
  

10   international market.  So the current calculations and the
  

11   changes in pricing in California allow us to be able to
  

12   actually be competitive.  Our concern is, without that
  

13   opportunity, our ability to compete aggressively in the
  

14   international marketplace will be thwarted.
  

15      Q.  Okay.  Does HP Hood have any other ESL or aseptic
  

16   manufacturing facilities that manufacture products for export?
  

17      A.  Yes.
  

18      Q.  Are those facilities regulated by any Federal Milk
  

19   Marketing Orders?
  

20      A.  Yes.
  

21      Q.  They are?  Okay.  That's all we have.  I appreciate it.
  

22       JUDGE CLIFTON:  Mr. Suever, do you want to expand on that
  

23   at all?
  

24       MR. SUEVER:  The product that we export from our other
  

25   facilities, we don't sell directly.  We sell to distributors
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 1   and the product finds itself into the international
  

 2   marketplace.  We, up to this point, have been unsuccessful to
  

 3   sell into the international marketplace from our federally
  

 4   regulated processing plants, but we do know, because we receive
  

 5   calls and inquiries, where our product shows up in
  

 6   international marketplace from plants that we didn't intend the
  

 7   product to go, but it ends up in the international marketplace.
  

 8   BY MR. RICHMOND:
  

 9      Q.  And that product you are referring to had already been
  

10   priced in terms of the existing Marketing Order?
  

11      A.  Yes.
  

12      Q.  I appreciate it.  Thank you for the clarification.
  

13       JUDGE CLIFTON:  Is there any other cross-examination before
  

14   I invite redirect?  None.  Any redirect?
  

15       MS. VULIN:  No, thank you, your Honor.
  

16       JUDGE CLIFTON:  All right.  Mr. Suever, thank you so much.
  

17       MR. ENGLISH:  Chip English.  Your Honor, the next witness
  

18   will be Greg Dryer, and we have got a 19-page statement with
  

19   tables and with lots of big spacing, along with two attachments
  

20   to the statement, and we'll be passing that out and then we'll
  

21   ask for a numbering.
  

22       JUDGE CLIFTON:  We're back on record at 3:12.  Mr. English?
  

23       MR. ENGLISH:  Thank you, your Honor.  While we were off
  

24   record, we have passed out three documents, which I think we
  

25   have confirmed everyone has copies of, and the first document
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 1   that I would like to have marked, I believe, as Exhibit 91, is
  

 2   the testimony of Greg Dryer with a caption of this proceeding,
  

 3   and it is a 19-page statement that includes tables.
  

 4       JUDGE CLIFTON:  All right.  So Ms. Elliott, I'm marking a
  

 5   19-page document as Exhibit 91.  Is that good?
  

 6       MS. ELLIOTT:  That's correct.
  

 7       JUDGE CLIFTON:  Thank you.
  

 8           (Thereafter, Exhibit 91 was marked
  

 9            for identification.)
  

10       MR. ENGLISH:  And the next one I would have marked as
  

11   Exhibit 92, is the Milk Producers Council Newsletter dated
  

12   November 7 & 14, 2008, Part 1, from the 2008 issue, and part 2,
  

13   and it's got some gray-scale highlighting.
  

14       JUDGE CLIFTON:  And you say that would be Exhibit 92?
  

15       MR. ENGLISH:  That was my proposal, yes.
  

16           (Thereafter, Exhibit 92 was marked
  

17            for identification.)
  

18       MR. ENGLISH:  And then the third document for 93, is a
  

19   9-page document, which is a Memorandum dated April 13, 2015,
  

20   addressed to the Agricultural Marketing Service by the
  

21   Wisconsin Cheese Makers Association.
  

22       JUDGE CLIFTON:  All right.  And I'm marking that as
  

23   Exhibit 93.
  

24            (Thereafter, Exhibit 93, was marked
  

25            for identification.)
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 1       JUDGE CLIFTON:  Mr. Dryer, I believe this is, I believe
  

 2   this is the first time you have testified in this proceeding;
  

 3   is that correct?
  

 4       MR. DRYER:  That is correct.
  

 5       JUDGE CLIFTON:  All right.  I will swear you in in a seated
  

 6   position.  Would you raise your right hand?
  

 7           Do you solemnly swear or affirm under penalty of
  

 8   perjury that the evidence you will present will be the truth?
  

 9       MR. DRYER:  I do.
  

10       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

11   name.
  

12       MR. DRYER:  My name is Greg Dryer, G-R-E-G, D-R-Y-E-R.
  

13       JUDGE CLIFTON:  And somewhere in here I have a longer name
  

14   for you.  How are you also known?
  

15       MR. DRYER:  This is my curse.  I had to explain this at the
  

16   California hearing.
  

17           My full name is Ray Gregory Dryer.  My father's name
  

18   was Ray, he insisted on naming me after him.  My mother
  

19   preferred Gregory, and he won the battle, but obviously she won
  

20   the war because she made sure I was never called nothing but
  

21   Gregory.  I am cursed with having to explain this 10,000 times.
  

22       JUDGE CLIFTON:  So the way I think I have seen your name is
  

23   R. Gregory Dryer.
  

24       MR. DRYER:  Correct, that's what I use for a legal name.
  

25       JUDGE CLIFTON:  All right.  Good.  Thank you.  Mr. English,
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 1   you may proceed.
  

 2       MR. ENGLISH:  Thank you, Judge Clifton.
  

 3                        DIRECT EXAMINATION
  

 4   BY MR. ENGLISH:
  

 5      Q.  So Mr. Dryer, as I have with some of the past
  

 6   witnesses, I'm going to ask you to read some sections and then
  

 7   I'm going to interrupt to ask questions as we are going along.
  

 8   So if you could read page 1 and the first paragraph of page 2,
  

 9   I'll have some questions.
  

10      A.  Fine.
  

11          This testimony is submitted on behalf of Saputo Cheese
  

12   USA, Inc., a U.S. division of Saputo, Inc., a publicly-traded,
  

13   international dairy and grocery products manufacturer and
  

14   marketer.  Saputo produces, markets, and distributes a wide
  

15   array of dairy products, including cheese, fluid milk, extended
  

16   shelf life milk and cream products, cultured products, and
  

17   dairy ingredients.  Saputo is one the top ten dairy processors
  

18   in the world; the largest cheese manufacturer and the leading
  

19   fluid milk and cream processor in Canada; the third largest
  

20   dairy producer in Argentina; and the fourth largest in
  

21   Australia.  In the U.S., Saputo ranks among the top three
  

22   cheese producers and is one of the largest producers of
  

23   extended shelf life and cultured dairy products.  Saputo
  

24   operates 55 plants worldwide, employing 12,060 people and
  

25   selling products in more than 40 countries.  In the U.S.,

4210



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1   Saputo has 24 plants in 11 states, employing more than 5,000
  

 2   people.  7 of those plants and approximately 1500 of those
  

 3   people, reside here in California.
  

 4       JUDGE CLIFTON:  Let me stop you and check the quality of
  

 5   the sound.  Can everyone hear him clearly?
  

 6       MR. ENGLISH:  I would ask you to slow down just a little
  

 7   bit.  There's a sign on our podium today that says, "Slow,
  

 8   thanks," with a smiley face.  So I just looked at it again, and
  

 9   I'm sure it applies to me as well, but for those reading
  

10   statements, sometimes we tend to read faster than the court
  

11   reporter can realistically be expected to take it down.  So I
  

12   would ask you to slow down.
  

13           Continue.
  

14       MR. DRYER:  I am Greg Dryer, Senior Vice President of
  

15   Industry and Government Relations for Saputo Cheese USA, Inc.
  

16   I have been directly employed in the U.S. dairy industry for
  

17   more than 35 years in a variety of roles.  And I should say in
  

18   the interest of full disclosure, not much more than 35 years,
  

19   October 1st was my 35th anniversary.  So -- I currently
  

20   represent the company on the Board of Directors of a number of
  

21   U.S. trade associations in matters such as the one under
  

22   consideration here.  My prior background was as a CPA in the
  

23   field of public accounting.
  

24   BY MR. ENGLISH:
  

25      Q.  If you could stop there.  A number of witnesses have
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 1   been a bit shy, so let's discuss this a little bit.
  

 2          When you say you have been in the dairy industry for
  

 3   more than 35 years, has that been with one company?
  

 4      A.  It's been with one entity, but the ownership has
  

 5   changed hands a number of times over those years.
  

 6      Q.  Essentially, it is the entity that today is called
  

 7   Saputo?
  

 8      A.  Correct.
  

 9      Q.  And so I don't need to know every one of your roles,
  

10   but why don't you give us sort of a gamut of your roles in
  

11   those 35 years?
  

12      A.  Well, I started out as a controller of a family dairy
  

13   business.  I became a Vice President of Finance, Executive Vice
  

14   President, eventually President.  And then for Saputo I have
  

15   been Executive Vice President of Administration and Services
  

16   and General Vice President of Operations.  And most recently my
  

17   current title is Senior VP of Industry and Government
  

18   Relations.
  

19      Q.  And during those 35 years, have you been involved with,
  

20   whether it's Federal or State, minimum price regulation and
  

21   pooling of milk?
  

22      A.  Yes.
  

23      Q.  Have you testified in any proceedings such as this
  

24   before?
  

25      A.  I have testified at former USDA hearings and California
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 1   hearings.
  

 2      Q.  So continue with your testimony, I'm sorry.
  

 3      A.  And I didn't --
  

 4      Q.  You want to add something?
  

 5      A.  Other people have mentioned their educational
  

 6   background.  I have a PDA from University of Wisconsin,
  

 7   Milwaukee, and a CPA.
  

 8      Q.  Thank you.  I'm sorry for cutting you off.  Anything
  

 9   else you want to add about your background?
  

10      A.  No thanks.
  

11      Q.  Okay.  So continue with your statement, then, please.
  

12      A.  Saputo's position for this hearing is that promulgation
  

13   of the Federal Order for California it not warranted.  In the
  

14   event that the Secretary decides otherwise, we oppose all
  

15   proposals other than the proposal submitted by the Dairy
  

16   Institute of California.
  

17          ORDERLY MARKETING OF MILK IN CALIFORNIA.
  

18          The question for USDA to ponder in this decision to
  

19   promulgate a new Federal Order for the State of California is
  

20   whether this petition seeks to resolve a condition of
  

21   disorderly marketing or simply an attempt at achieving
  

22   government mandated price enhancement.
  

23          In the past five years there have been seven CDFA
  

24   hearings involving Class 4b milk.  The Secretary denied
  

25   petitions for seven additional hearings -- sorry, excuse me,
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 1   I'll start over.  The Secretary denied seven additional
  

 2   petitions for hearings during that time.  In 2012, dairy
  

 3   producers, and I would like to insert the word "unsuccessfully"
  

 4   here, it got dropped in my last version, but I intended it to
  

 5   say -- in 2012, dairy producers, unsuccessfully, sued the CDFA
  

 6   for refusing to bring California's 4b price into closer
  

 7   alignment with the USDA Class III price.
  

 8       JUDGE CLIFTON:  All right.  Let us take this opportunity to
  

 9   do that now.  On page 2, the next to the last paragraph, third
  

10   line down.
  

11           Ms. Elliott, we're going to insert the word
  

12   "unsuccessfully" between "producers" and "sued".  And I'm going
  

13   to ask you to read it again, because you left out one word.
  

14       MR. DRYER:  I apologize.
  

15           In 2012, dairy producers unsuccessfully sued the CDFA
  

16   for refusing to bring California's Class 4b price into closer
  

17   alignment with the USDA Class III price.
  

18           Regarding orderly marketing, one could argue that the
  

19   State system in California, in many respects, facilitates
  

20   orderly marketing as well or better than does the Federal Order
  

21   system.
  

22           - The number of public hearings held to address
  

23           stakeholders' concerns mentioned in the previous
  

24           paragraph supports that hypothesis.
  

25           - CDFA is obligated to announce the decision within 52
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 1           days follow the end of a hearing.
  

 2           - CURRENT commercial end-product prices reported from
  

 3           the 26th of the prior month through the 25th of the
  

 4           current month serve as the basis for California milk
  

 5           prices.  Producers and processors receive market
  

 6           signals in real time.
  

 7           - The Class 4b price formula has changed seven times in
  

 8           the last five years.
  

 9           - CDFA conducts annual marketing cost studies and
  

10           publishes the results.
  

11       JUDGE CLIFTON:  Start that one again, please.
  

12       MR. DRYER:  CDFA conducts annual manufacturing cost studies
  

13   and publishes the results.  Those studies can provide the basis
  

14   for hearing requests to update make allowances in milk price
  

15   formulas.
  

16           USDA continues to use an "other solids" factor based on
  

17   the dry whey price that has periodically created enormous
  

18   problems for cheese makers around the country.  To elucidate
  

19   that point, attached are comments that were filed by the
  

20   Wisconsin Cheese Makers Association, April 13th, 2015, on the
  

21   610 Review of Federal Milk Marketing Orders Docket
  

22   ID:  AMS-DA-09-0065.
  

23           To quote from that document:
  

24           "The California Department of Food and Agriculture
  

25   faced a similar problem when they moved to a cheese milk
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 1   pricing formula that valued whey solids in a similar fashion to
  

 2   Federal Milk Marketing Order Class III other solids.  The State
  

 3   returned to a lower whey valuation for their Class 4b formula
  

 4   when it became apparent that their formula overvalued milk
  

 5   relative to its true worth for the vast majority of California
  

 6   cheese processors that do not manufacture dry whey."  "The
  

 7   true, basic commodity should be reflected in the Class III milk
  

 8   price formula is separated, wet whey.  Dried whey is a
  

 9   value-added product produced by a small number of plants in the
  

10   United States.  Separated, wet whey is generally purchased on a
  

11   contract basis using a price that is a function of the price of
  

12   whey protein concentrate containing 34 percent protein, (WPC
  

13   34)."
  

14   BY MR. ENGLISH:
  

15      Q.  Would you -- you said "function" rather than "fraction"
  

16   in that previous sentence.  Would you read the sentence again
  

17   starting with separated, wet whey?
  

18      A.  Okay.  Sorry.
  

19      Q.  If I didn't do it, Judge Clifton would have had you do
  

20   it.
  

21      A.  Separated, wet whey is generally purchased on a
  

22   contract basis using a price that is a fraction of the price of
  

23   whey protein concentrate containing 34 percent protein.
  

24   (WPC 34).
  

25      Q.  All right.  Continue.
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 1      A.  There are many similarities and differences between the
  

 2   two systems, but perhaps the most striking is the fact that in
  

 3   California, selling market milk within the state at below the
  

 4   minimum regulated price is illegal.
  

 5          And I have to add here, that I have learned in the last
  

 6   couple of days of testimony from Dr. Schiek, that there are
  

 7   exceptions to that that I was unaware of previously.  I have
  

 8   never experienced or heard of one of those ever taking place,
  

 9   but apparently it is possible to have and so I just wanted to
  

10   correct my statement there.
  

11           In the Federal Order regions that is not the case.
  

12   Plants may be pooled or purchase surplus milk from farmer
  

13   cooperatives at below class prices.  The significance of that
  

14   distinction cannot be overstated.  When such a firm price floor
  

15   exists, establishing minimum prices above market clearing
  

16   levels results in chaos.  Imagine what might have happened if
  

17   mandatory pooling had existed across the country in this past
  

18   spring when surplus milk grossly exceeded demand in several
  

19   regions.  From 1980 through last year, milk production has more
  

20   than tripled in the State of California.  California producers
  

21   are among the most prolific and proficient in the world.  It's
  

22   important to recognize that that the enormous increase of
  

23   production was not demand driven.
  

24      Q.  So you then included on page 5, a chart showing the
  

25   California milk production growth, which is also by
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 1   circumstance, because you did this independent of Dr. Schiek,
  

 2   correct?
  

 3      A.  Correct.
  

 4      Q.  A table that he's included in his testimony, correct?
  

 5      A.  I saw it, yes.
  

 6      Q.  But you put yours in your testimony without consulting
  

 7   with him; is that correct?
  

 8      A.  I did.
  

 9      Q.  So --
  

10      A.  So you can see how a dramatic the increase has been.
  

11      Q.  Is there anything else you want to say about it other
  

12   than that?
  

13      A.  Not really.  Other than part of my research here was to
  

14   try to understand the reasoning behind the explosion in milk
  

15   production in California.  I'll get into that as my testimony
  

16   continues.
  

17      Q.  Attached are Milk Producers Council Newsletter excerpts
  

18   from November 7th --
  

19       JUDGE CLIFTON:  I'm not getting enough volume.  I think we
  

20   need, because it is different when you are reading than it is
  

21   when you are looking right at Mr. English, so I think we need
  

22   to swing it a little to the left to capture your -- yeah, I
  

23   think that might do it.  Thank you.
  

24       MR. DRYER:  Thanks.  I'm sorry.
  

25           Attached are Milk Producers Council Newsletter excerpts
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 1   from November 7th and 14th, 2008, by Sybrand Vander Dussen -- I
  

 2   apologize if I pronounced that name incorrectly -- who was
  

 3   President of MPC at that time.  Quoting from it:  "The dairy
  

 4   industry in California continues its addiction of
  

 5   over-production of milk.  Dairy producers seem to have only one
  

 6   clear focus, produce more milk.  As costs go up, milk prices
  

 7   decline, we produce more milk.  As co-ops battle to place milk
  

 8   and milk products, we produce more milk."  "But the reality is,
  

 9   dairymen produce in an unrestrained fashion with no
  

10   consideration of demand leaving the industry in a perpetual
  

11   state of overproduction, which causes a myriad of problems all
  

12   of which should be unnecessary."  "Our co-ops cannot demand
  

13   higher prices from buyers simply because they must get rid of
  

14   more milk than the market wants."  "The overreaching theme here
  

15   is that overproduction is a single --"
  

16       JUDGE CLIFTON:  Start again that sentence again, please.
  

17   It's not an overreaching theme.
  

18       MR. DRYER:  Overarching.
  

19       JUDGE CLIFTON:  Okay.  Start that one again.
  

20       MR. DRYER:  I should look at the words before.
  

21           "The overarching theme here is that overproduction is
  

22   the single culprit keeping us from operating an orderly,
  

23   intelligent industry," -- actually, I didn't write that.
  

24   "State minimum prices are exactly that, minimums.  Nothing in
  

25   the policy or law keeps co-ops from setting a higher price.
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 1   Only the neutering effect of overproduction."  "We don't need
  

 2   Sacramento, we don't need minimum prices, we don't need the
  

 3   support price program.  Producers, through their
  

 4   Cooperatives --
  

 5       JUDGE CLIFTON:  And then you ended the quote.
  

 6       MR. DRYER:  Yeah, end quote.  This is now me.  This I
  

 7   wrote.
  

 8           Producers, through their Cooperatives, found the need
  

 9   to build capacity to accommodate the volume of milk that vastly
  

10   exceeded local demand.  The orientation was toward butter
  

11   powder plants, but there were cheese plants constructed as
  

12   well.  Most of those cooperative cheese plants have since
  

13   failed.  The cheese plants closed or sold out because they were
  

14   unable to provide adequate returns to their members to justify
  

15   their continued existence, given California's economic
  

16   conditions in milk price system.
  

17           The fact that California has predominantly enjoyed a
  

18   milk surplus has led to orderly marketing but with less
  

19   competition for milk and lower than comparable prices than
  

20   those in the Federal Orders.  Class I needs are easily
  

21   satiated, as are the needs of most other buyers.  Difficulty
  

22   only seems to arise when milk exceeds local demand at the
  

23   regulated price.
  

24       JUDGE CLIFTON:  Start that sentence again, please.
  

25       MR. DRYER:  Difficulty only seems to arise when supply
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 1   exceeds local demand at the regulated price.  In that case,
  

 2   sellers must ship milk discounted below the regulated price,
  

 3   out-of-state, and often at great distances to competitors of
  

 4   California processors, providing those competitors with a
  

 5   significant cost advantage.
  

 6   BY MR. ENGLISH:
  

 7      Q.  Up at the top of page 7 you have now included a chart.
  

 8   Do you want to discuss that for a few minutes?
  

 9      A.  Okay.  Really, the chart belongs more after the
  

10   narrative.
  

11      Q.  Would you like to read the narrative first?
  

12      A.  I think so.
  

13          It is important to understand why California surplus
  

14   exists.  In 2014, only 15 states were home to 500 or more dairy
  

15   farms.  Of those states, only two averaged more than 200 cows
  

16   per herd.  Idaho averaged roughly 1100 per herd and California
  

17   1200.  According to USDA, scale has an enormous impact on the
  

18   cost of milk production.  In a report titled "Profits, Costs,
  

19   and the Changing Structure of Dairy Farming" published in
  

20   September 2007, by USDA ERS, the cost of production from herds
  

21   of a thousand or more cows was estimated to be $7.23 per
  

22   hundredweight lower than herds of 100 to 199 cows based on 2005
  

23   data.
  

24          The chart above that you referenced, Chip, just
  

25   reflects herd sizes of those 15 states that have 500 or more
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 1   farms, dairy farms.  So you can see the scale of Idaho and
  

 2   California relative to any other states.
  

 3      Q.  And the source is listed on the chart?
  

 4      A.  Yes.
  

 5      Q.  Okay.  And your Honor, obviously since we have made
  

 6   this an exhibit, we are not anticipating in any way that the
  

 7   court reporter is going to be reproducing the charts.
  

 8      A.  So in that paragraph I refer to $7.23 per
  

 9   hundredweight.  At the top of the next page is a table directly
  

10   from that report, where costs are shown in columns by herd
  

11   size.  And you can see in the column 100 to 199 what the total
  

12   cost is, and greater than 999, what the total cost is, and the
  

13   difference there is that $7.23 difference.
  

14      Q.  All right.
  

15      A.  So to quote directly from that report, and I quote:
  

16          "Smaller farms tend to get higher prices for their milk
  

17   than larger farms.  But cost differences tend to overwhelm this
  

18   advantage:  larger farms, especially those with more than 1,000
  

19   cows are realizing economic profits, while most smaller farms
  

20   are realizing negative net returns.  In turn, differences in
  

21   returns are driving investment decisions that are shifting
  

22   production to larger farms."
  

23           The average herd size for all U.S. states, excluding
  

24   California 2014, was 171 cows.  Quoting from a December '14,
  

25   December 1st, 2014 article on the USDA ERS website by
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 1   James MacDonald and Doris Newton entitled "Milk Production
  

 2   Continues Shifting to Large-Scale Farms."  I quote, "The shift
  

 3   to larger dairy farms is driven largely by the economics of
  

 4   dairy farming.  Average costs per hundredweight, milk produced
  

 5   are lower in larger herds and the differences are substantial.
  

 6       JUDGE CLIFTON:  Let me start you again.  That appears to be
  

 7   a heading, is that right?  Because it's in bold?
  

 8       MR. DRYER:  I just embolded it because of its importance.
  

 9       JUDGE CLIFTON:  Very good.  Then, read it carefully,
  

10   please.  We're at the top of page 9.
  

11       MR. DRYER:  "Average costs of production, per hundredweight
  

12   of milk produced are lower in larger herds, and the differences
  

13   are substantial.  These costs include the estimated cost of a
  

14   farm family's labor, as well as capital costs, in addition to
  

15   the cash expenses that are included under operating costs."
  

16   Further, "While some small farms earn profits and some large
  

17   farms incur losses, financial performance is linked to herd
  

18   size.  Most of the largest dairy farms generate gross returns
  

19   that exceed full costs, while most small and mid-size dairy
  

20   farms do not earn enough to cover full costs.  Full costs
  

21   include an annualized cost of capital, as well as the cost of
  

22   unpaid family labor (measured as what they could earn off the
  

23   farm), in addition to cash operating expenses.  The cost
  

24   differences reflect differences in input use.  On average,
  

25   larger farms use less labor, capital, and feed per
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 1   hundredweight of milk produced.  These financial returns
  

 2   provide an impetus for structural change."
  

 3           USDA ERS continues to report milk cost of production by
  

 4   state and by size of operation based on the Agricultural
  

 5   Resource Management Surveys (ARMS) data from milk producers
  

 6   conducted every five years.  Years between surveys are adjusted
  

 7   using indexes that reflect differences between the period and
  

 8   the baseline.  To the best of my knowledge, these are the ONLY
  

 9   reports that compare U.S. farms of all sizes by state or
  

10   region.  From 2010 through 2014, California ranked second
  

11   lowest in cost among, among the 23 reported states.
  

12   California's average cost over those five years was below the
  

13   following states:  Wisconsin by $8.70 per hundredweight;
  

14   New York by $8.34 per hundredweight; Pennsylvania by $12.66 per
  

15   hundredweight; Minnesota by $10.99 per hundredweight.  Idaho,
  

16   which is home to many former California producers, was the only
  

17   state with the cost that was below that of California and that
  

18   was by $4.78 per hundredweight.
  

19      Q.  So we're now over on page 10.  And does this chart
  

20   depict what you were just discussing?
  

21      A.  Exactly.
  

22      Q.  And did you create this chart?
  

23      A.  I did.
  

24      Q.  And the data selected is from the source that --
  

25      A.  ERS Cost Reports.
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 1      Q.  So why don't you just briefly discuss how the chart
  

 2   works?
  

 3      A.  So basically the bars show the difference in cost
  

 4   between each state listed of the 23 versus California, so
  

 5   California shows obviously zero difference versus California.
  

 6   All of the states, other than Idaho, were higher than
  

 7   California.  And the average of all the states was $4.19 higher
  

 8   than California.
  

 9      Q.  So the last column says all states, and that's the
  

10   average?  The very last one?
  

11      A.  That's right.
  

12      Q.  Anything else you want to discuss about that chart?
  

13      A.  No, I think that is really self-explanatory.
  

14      Q.  All right.  Continue, please.
  

15      A.  The 2014 USDA "Milk cost of production by size of
  

16   operation" report pegged the cost advantage of a one thousand
  

17   or more cow farm over a farm with 100 to 199 cows at $11.54 per
  

18   hundredweight.  Given the magnitude of this cost advantage,
  

19   it's not difficult to understand the propensity of those large
  

20   producers to grow.
  

21           CDFA has been responsible and mindful that a regulated
  

22   minimum price that is high enough to inhibit demand encourage
  

23   more supply might tip the delicate balance in California and
  

24   lead to disorderly marketing.
  

25      Q.  Is it appropriate to talk about this chart now or after
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 1   some more text?
  

 2      A.  We can talk about now.  It's a scattered chart which
  

 3   plots milk costs against herd size, and some of the dots of
  

 4   interest I label so you can see where Wisconsin is small herd
  

 5   size, high milk cost.  And then you can see states like Kansas
  

 6   and Texas, somewhat larger herds and lower costs.  And off to
  

 7   the far right you can see where California and Idaho, very
  

 8   large herds, very low cost.
  

 9      Q.  And Florida is also listed?
  

10      A.  Florida has quite large herds, and their cost is still
  

11   substantially higher than California, but they have quite large
  

12   herds.
  

13      Q.  Okay.  Continue?
  

14      A.  This is probably -- I think that's somewhat weather
  

15   related in Florida.
  

16          There are other cost studies published, but they
  

17   typically compare farms of similar size.  Genske, Mulder & Co.,
  

18   LLC,  for example -- do I need to spell that?
  

19       JUDGE CLIFTON:  No, because it is printed out on page 11 of
  

20   your statement, so you are spared.
  

21       MR. DRYER:  Thank you.  I'm struggling as it is.
  

22           -- has most recently reported 2013 dairy income and
  

23   expense data in Hoard's Dairyman.  It compared farms ranging
  

24   from about 1800 to 3000 cows in size, on average.  The regions
  

25   compared were Arizona, California, Colorado, Idaho, New Mexico,
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 1   Texas, Washington, Upper Plains states, and Lower Plains
  

 2   states.  Of the nine regions compared in the 2013 report,
  

 3   California had the lowest total expenses per hundredweight of
  

 4   milk produced, and the second highest net income per
  

 5   hundredweight.  This is within the context of the existing
  

 6   California milk pricing system.
  

 7           Another report available in the public domain is
  

 8   Frazer, LLP's, "Dairy Farm Operating Trends."  The report
  

 9   compiles data from dairy operations in Southern California, the
  

10   San Joaquin Valley, Kern County, Arizona, Idaho, New Mexico,
  

11   Texas Panhandle, and the Pacific Northwest, which consists of
  

12   Washington and Oregon operating collectively.  The report
  

13   includes a comparison of the results in those regions listed
  

14   both on a "per hundredweight of milk" basis and on a "per head"
  

15   basis.  To quote from that report, "Our publication continues
  

16   to be recognized as the top industry source for relevant dairy
  

17   statistics.  This report is provided to and widely utilized by
  

18   dairy farmers, lending institutions, universities, colleges and
  

19   other agribusiness industries."  In reviewing the reports for
  

20   the five years ending 2014, Kern County, California had the
  

21   highest net income among all the regions in 2010 and '11; Idaho
  

22   had the highest net income in 2012 and '13; and the Panhandle
  

23   of Texas had the highest net income in 2014.  For 2014, the
  

24   average net income for the three California regions was $5.10
  

25   per hundredweight.  The income for the five regions that report
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 1   outside of California averaged $5.16 per hundredweight.  Based
  

 2   on the Frazer and Genske studies, it is reasonable to conclude
  

 3   that California producers are competitive with other regions in
  

 4   the Western United States, despite operating within the pricing
  

 5   confines of the California Milk Marketing Order.
  

 6           At the top of the next page I included a chart that
  

 7   depicted the results of the 2014 net incomes by region, and you
  

 8   can see the average of the three California regions versus the
  

 9   regions outside of California in the average that are within 6
  

10   cents of each other.
  

11           California did experience a reduction in average
  

12   licensed dairy herds in 2014, according to the USDA milk
  

13   production report dated February 20th, 2015, which comparing
  

14   2014 with 2013.  The percentage reduction in California herds,
  

15   however, ranked 34th among the 50 states, and among the 15
  

16   states with 500 or more herds, only three lost the lower
  

17   percentage of their herds than did California.  One of those
  

18   was Pennsylvania, the only state to report an increase in herd
  

19   numbers.  The suggestion that conditions are worse in
  

20   California than other states, is simply not supported by the
  

21   facts.
  

22   BY MR. ENGLISH:
  

23      Q.  The chart at the bottom of page 13.
  

24      A.  The 13 chart just simply reflects the cow numbers have
  

25   been relatively stable in recent years in California, so
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 1   there's been testimony that cows are dramatically leaving the
  

 2   state, but it is not supported by the USDA numbers.
  

 3      Q.  Okay.  And then you have got two charts over on
  

 4   Page 14.
  

 5      A.  Right.  The cow chart, I just took the last twelve
  

 6   years and calculated the compounded annual growth rate, which
  

 7   is negative for all states presented, just to show where
  

 8   California ranked.  And California has lost farms that are
  

 9   rated 2.7 percent over that period, and you can see where they
  

10   fit relative to all the other states.  Much better position
  

11   than almost all states just for being lower.
  

12          And then the bottom chart shows for just the last year
  

13   versus 2013 in California is the red bar far out to the right.
  

14   Again, among the best results of all the states.  You can see
  

15   Pennsylvania all by themselves on the far right where they have
  

16   actually experienced an increase.
  

17      Q.  What about all the states that say Delaware, New
  

18   Hampshire, South Carolina, Connecticut.
  

19      A.  Those are all zeroes.
  

20      Q.  Okay.  Okay.  So continue.
  

21      A.  Okay.  And next page, the rapid growth in California's
  

22   milk supply has led to the construction of very large plants
  

23   producing bulk commodity products capable of accommodating the
  

24   ever-increasing milk flow.
  

25          So I've included a chart showing milk production by the
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 1   top 23 states, and you can see a magnitude of California's
  

 2   importance in the milk supply, and then on the far right you
  

 3   have got Wisconsin being the next largest.  What I included on
  

 4   this chart, and I'll discuss later, I wanted to show the milk
  

 5   possessed by three individual cheese plants in California,
  

 6   that's the bar with the red bars immediately adjacent to the
  

 7   California bar, because again, I get into that a little bit
  

 8   later in my testimony, the magnitude of the impact of those
  

 9   three plants have on the State of California.
  

10          Bulk projects command lower margins than those of
  

11   smaller specialty plants that operate in other key cheese
  

12   producing areas such as Wisconsin, Minnesota, New York,
  

13   Pennsylvania, and Vermont.  In other areas of the west, where
  

14   larger plants are more common, the industry's either completely
  

15   unregulated such as Idaho, or most of the manufacturing is
  

16   dominated by cooperatives, which have pooling and pricing
  

17   flexibility to adjust to changing market conditions.  According
  

18   to background materials provided by CDFA for the hearing held
  

19   on June 3rd, 2015, from January through March 2015, 57 cheese
  

20   plants processed 45 percent of California's milk.
  

21           Just three of those cheese plants processed more than
  

22   56 percent of that Class 4b milk, which means they processed in
  

23   excess of 25 percent of the entire state's milk supply.  On an
  

24   annualized basis, those --
  

25       JUDGE CLIFTON:  It may mean exactly the same thing to say
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 1   it the way you read it rather than the way it's written, but
  

 2   just start with the figure "in excess of 25 percent" and read
  

 3   the rest of that sentence, please.
  

 4       MR. DRYER:  In excess of 25 percent of the state's entire
  

 5   milk supply.
  

 6       JUDGE CLIFTON:  Thank you.
  

 7       MR. DRYER:  On an annualized basis, just those three plants
  

 8   process more milk than is produced in 45 of the 50 United
  

 9   States, based on 2014 production numbers.  More than the states
  

10   of Texas, Michigan, Minnesota, or New Mexico.  More than
  

11   Washington and Oregon combined.  The Preliminary Regulatory
  

12   Impact Analysis in Table B11 showing class price at test
  

13   changes under the Cooperative proposal reveals an average
  

14   annual price increase on Class III milk in California of $1.84
  

15   per hundredweight.  Applying that increase to the annualized
  

16   production of the aforementioned three cheese plants, would
  

17   increase their combined cost of milk by $196.5 million per
  

18   year.  It is unrealistic to believe an increase of such
  

19   magnitude could be absorbed without threatening their
  

20   viability.  If you assume cheese is typically worth $1.60 to
  

21   $1.70 per pound, and ten pounds of milk is required to make one
  

22   pound of cheese, then a $1.84 increase in the cost of milk
  

23   represents 18.4 cents per pound of cheese, or more than ten
  

24   percent of the cheese's gross value.
  

25           In that I debated including, but in my experience, if a
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 1   cheese operation were able to generate earnings of five
  

 2   percent, that would be excellent performance.  And if cheese is
  

 3   $1.60, five percent represents 8 cents a pound.  So cheese, a
  

 4   good cheese plant can generate 8 cents a pound of profit.  This
  

 5   proposal is requesting 18 cents per pound of cheese just to put
  

 6   it in perspective.
  

 7           That cost increase is so large, it would likely place
  

 8   California cheese plants, especially high volume, low margin
  

 9   plants, in a difficult position just to justify their continued
  

10   operation.  Since Class 4b accounts for almost half of the milk
  

11   in the state, disorderly marketing conditions would inevitably
  

12   ensue.
  

13   BY MR. ENGLISH:
  

14      Q.  Let me stop you just for one second.  Are we now, have
  

15   you now identified information that relates back to the table
  

16   on page 15 of 19?
  

17      A.  Yes.
  

18      Q.  The plants that -- is that what you are referring to?
  

19      A.  Yeah, I'm just showing the importance, you know,
  

20   there's just three individual cheese plants, and the importance
  

21   that they are to California and what the impact would be on
  

22   just those three plants if this Proposal 1 were to go through.
  

23      Q.  And how is it you know what those three plants size is?
  

24      A.  It came from the background information provided by the
  

25   California Department of Agriculture for the June 3rd hearing
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 1   of this year.
  

 2      Q.  So you are not just pulling it out of thin air --
  

 3      A.  No, not at all.
  

 4      Q.  You got it from CDFA?
  

 5      A.  Right.
  

 6      Q.  Okay.  So why don't you continue then with your
  

 7   statement on the bottom of page 16?
  

 8      A.  Cooperative organizations control the vast majority of
  

 9   milk in the state.  And I have heard testimony that's 75 or 80
  

10   percent.  They have more than enough bargaining power to
  

11   negotiate prices with their customers that are reflective of
  

12   the market conditions that exist in California.
  

13          ARGUMENTS IN CONSIDERATION OF A FEDERAL ORDER.
  

14
  

15          - The argument disorderly marketing exists in
  

16           California is false.
  

17
  

18          - The argument that California is losing dairy farms at
  

19           a faster rate than the rest of the country is false.
  

20
  

21          - The argument that California milk production is
  

22           declining because cows are leaving the state is
  

23           false.  (The 2015 decline is due almost entirely to
  

24           lower production per cow.)
  

25
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 1          - The argument that producers in other parts of the
  

 2           country have caught up to California's production
  

 3           proficiency is false.  (It may be true in isolated
  

 4           cases, but not in general.)
  

 5
  

 6          - The argument that California producers have not been
  

 7           listened to, is false.  (There have been seven hearings
  

 8           in five years and the Secretary established the Dairy
  

 9           Future Task Force to address their concerns.)
  

10
  

11          - The argument that depooling does not benefit Federal
  

12           Milk Market Order buyers is false.  Mr. Wegner of
  

13           Land O'Lakes confirmed that in previous CDFA testimony.
  

14       JUDGE CLIFTON:  You left out the word "hearings" so go
  

15   ahead and say that "he confirmed that in --"
  

16       MR. DRYER:  -- he confirmed that in previous CDFA hearing
  

17   testimony.
  

18       JUDGE CLIFTON:  Thank you.
  

19       MR. DRYER:  Thank you.
  

20           - The argument that California cheese plants can afford
  

21           to pay the same price as those in the Midwest is false,
  

22           given the cost of doing business in California
  

23           including transportation of product to the population
  

24           centers in the East.  It costs about 12 cents per pound
  

25           to ship cheese from California to the Midwest and about
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 1           16 cents to the East Coast.
  

 2           For the last five years that USDA NASS surveyed and
  

 3   reported Dairy Product Prices, Minnesota and Wisconsin cheddar
  

 4   block prices averaged about 9 cents higher than those of other
  

 5   states.  See that in the following chart.
  

 6   BY MR. ENGLISH:
  

 7      Q.  So the following chart is on page 18, and why don't you
  

 8   tell us what this chart shows and where you got the
  

 9   information?
  

10      A.  When NASS reported cheese survey prices and it, I think
  

11   it was March of 2012, had switched over to AMS, but back when
  

12   they reported they did three prices; they did the
  

13   Minnesota-Wisconsin, other states, and the average of all of
  

14   the regions.  So what this chart depicts, the blue bars are the
  

15   Minnesota-Wisconsin cheddar block prices; the other states are
  

16   obviously all the other states reporting.  And then the line,
  

17   that green line is on the other axis, just depicting the
  

18   difference between the two.  And over that period of time, 8.73
  

19   cents, almost 9 cents a pound higher price in Minnesota and
  

20   Wisconsin than the rest of the country.
  

21      Q.  And is it your view that within other states
  

22   California --
  

23      A.  Would be a major influence.
  

24       JUDGE CLIFTON:  I'm sorry, you were both talking at the
  

25   same time and I have no idea what the evidence is.  Start again
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 1   with your question, Mr. English.
  

 2   BY MR. ENGLISH:
  

 3      Q.  I was saying, in the other states category, in your
  

 4   professional opinion based upon your work for Saputo, what role
  

 5   is California of the other states number?
  

 6      A.  California is in the other state's number and it is the
  

 7   second largest cheese producer to date.  So I imagine that to
  

 8   be current.
  

 9      Q.  And the second largest to what state?
  

10      A.  Wisconsin.
  

11      Q.  So Wisconsin's in the, already in the other bar, so by
  

12   definition, California is the largest in remains in the red,
  

13   correct?
  

14      A.  Correct.
  

15      Q.  Anything else you want to talk about that chart?
  

16      A.  I think it is self-explanatory.
  

17      Q.  Thank you, sir.
  

18      A.  - The inference that California producers under the
  

19           California systems make less net income than their
  

20           Western counterparts is false.
  

21
  

22          - The idea that mega cheese plants consuming oceans of
  

23           milk can compete on milk price with specialty plants
  

24           buying small volumes of milk is false.
  

25
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 1          - The argument that the Federal whey factor more
  

 2           appropriately values whey than California's whey factor
  

 3           is highly debatable.
  

 4
  

 5          - The notion that California's milk production will
  

 6           decline to the point it cannot supply the fluid market
  

 7           is false.  (Just three cheese plants in California
  

 8           process almost double the amount of milk needed to
  

 9           supply the declining market.)
  

10
  

11          - The argument that raising the 4b milk price by one
  

12           or two dollars a hundredweight will discourage dairy
  

13           farms from converting to almonds, which, according to
  

14           testimony, returns the equivalent of, return the
  

15           equivalent of $40 per hundredweight, is false.
  

16       JUDGE CLIFTON:  I would like to insert what you included in
  

17   your testimony there, Mr. Dryer.  In the top line when you say
  

18   by one or two dollars, you inserted per hundredweight.  Should
  

19   we insert that on the record copy?
  

20       MR. DRYER:  I think that's more appropriate, yes.
  

21       JUDGE CLIFTON:  All right.  So on page 19, Ms. Elliott, top
  

22   line, we'll insert "per hundredweight" and it will look just
  

23   like it does in the last line of that paragraph.  Two words.
  

24       MS. ELLIOTT:  Okay.
  

25       JUDGE CLIFTON:  So we're inserting it just after the word
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 1   "dollars" and before the word "will".  And Mr. Dryer, I would
  

 2   like you to read that sentence again, please.
  

 3       MR. DRYER:  The argument that raising the 4b milk price by
  

 4   one or two dollars per hundredweight will discourage dairy
  

 5   farms from converting to almonds, which, according to
  

 6   testimony, return the equivalent of $40 per hundredweight, is
  

 7   false.
  

 8           To establish a Federal Order, especially one that
  

 9   specifies unprecedented mandatory pooling, would put
  

10   proprietary plants in an untenable position, rendering them
  

11   unable to compete effectively with Cooperatives who have
  

12   pooling and pricing flexibility under the Orders.  California's
  

13   dairy industry needs both processors and producers,
  

14   cooperatives and proprietaries.  If USDA decides to recommend a
  

15   Federal Order, Saputo supports only the proposal submitted by
  

16   the Dairy Institute of California which provides for voluntary
  

17   pooling and milk prices based on western product prices, among
  

18   many of the other provisions.
  

19           And that concludes my testimony.
  

20       MR. ENGLISH:  Your Honor, I have a some additional direct.
  

21   And I guess the major question I have at this point is, we have
  

22   been going for about an hour and 55 minutes, and then we passed
  

23   out, a handout, but and I'm wondering if the court reporter
  

24   needs a break.
  

25       JUDGE CLIFTON:  Oh my goodness, it is one minute to 4:00.
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 1   Please be back and ready to go at 4:15.
  

 2       (Whereupon, a break was taken.)
  

 3       JUDGE CLIFTON:  We're back on record at 4:16.  Mr. English?
  

 4       MR. ENGLISH:  Thank you, your Honor.
  

 5   BY MR. ENGLISH:
  

 6      Q.  So I just have a couple of questions before asking to
  

 7   move the exhibits and then make the witness available for
  

 8   cross-examination.
  

 9          Let's look at page 4 of Exhibit 91 for a moment.  So
  

10   anticipating maybe clearing a few things up ahead of time, as
  

11   Mr. Beshore has noted, you know, depooling tends to occur when
  

12   the relative price of manufactured products is higher than the
  

13   blend price, and then the result is that rational business
  

14   persons make decisions about whether they are going to
  

15   contribute into the pool for that month, correct?
  

16      A.  Correct.
  

17      Q.  So that's still a relevant point, because when those
  

18   circumstances occur, if California has mandatory pooling, you
  

19   would be unable to take advantage of that even as competitors
  

20   are not making those payments to the pool in Federal Order
  

21   areas, correct?
  

22      A.  Correct.
  

23      Q.  Now, the flip side is, what you are talking about in
  

24   the middle of that paragraph on page 4 is, you said imagine
  

25   what would have happened if mandatory pooling had existed
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 1   across the country this past spring, and you had situations
  

 2   that Mr. Suever discussed earlier, correct?
  

 3      A.  Correct.
  

 4      Q.  What you really mean there is, given the way the system
  

 5   would work with mandatory pooling, there would be mandatory
  

 6   pricing, correct?
  

 7      A.  Yes.
  

 8      Q.  And therefore, product could not, under those
  

 9   circumstances, be sold at dollars below class price as was
  

10   recorded in Dairy Market News earlier this year, correct?
  

11      A.  That was my understanding, yes.
  

12      Q.  So that is what you really mean in that statement on
  

13   page 4, correct?
  

14      A.  That's right.
  

15       JUDGE CLIFTON:  Mr. Dryer, I'm not getting enough volume
  

16   so --
  

17       MR. DRYER:  I'll speak up, your Honor.
  

18       JUDGE CLIFTON:  That's perfect.  Thank you.
  

19   BY MR. ENGLISH:
  

20      Q.  All right.  Now, turning to Exhibit 93, which was,
  

21   first of all, you quoted it in your statement, correct?
  

22      A.  That's right.
  

23      Q.  And to the extent you quote it in your statement, you
  

24   agree with the statement that you quoted, correct?
  

25      A.  I do, yes.
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 1      Q.  And part of what you are saying is, look, it's not just
  

 2   me, other people are saying it, correct?
  

 3      A.  That's right.  And I'm saying partially that it's a
  

 4   problem across the country for cheese makers.
  

 5      Q.  And you have, Saputo has those businesses across the
  

 6   country, correct?
  

 7      A.  That's right.
  

 8      Q.  Is Saputo a member of Wisconsin Cheese Makers
  

 9   Association?
  

10      A.  Yes, we are.
  

11      Q.  Did you have an opportunity to have any input into what
  

12   is listed as Exhibit 93?
  

13      A.  I was involved in conversations -- but --
  

14      Q.  But nonetheless, do you, on behalf of Saputo, endorse
  

15   its contents?
  

16      A.  I do.
  

17      Q.  Your Honor, I move admission of Exhibit 91, 92, and 93,
  

18   and the witness is available for cross-examination.
  

19       JUDGE CLIFTON:  Thank you.  Let us deal with the exhibits
  

20   first.  Does anyone wish to question Mr. Dryer before
  

21   determining whether you have any objection to Exhibit 91?  No
  

22   one does.  Are there any objections to the admission into
  

23   evidence of Exhibit 91?  There are none.  Exhibit 91 is
  

24   admitted into evidence.
  

25   /////
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 1            (Thereafter, Exhibit 91 was
  

 2            received into evidence.)
  

 3       JUDGE CLIFTON:  Does anyone wish to question Mr. Dryer
  

 4   regarding Exhibit 92?  Are there any objections to 92 being
  

 5   admitted into evidence?  There are none.  Exhibit 92 is
  

 6   admitted into evidence.
  

 7            (Thereafter, Exhibit 92 was
  

 8            received into evidence.)
  

 9       JUDGE CLIFTON:  Regarding Exhibit 93, does anyone wish to
  

10   question Mr. Dryer about that one?
  

11       MR. BESHORE:  Yes, Marvin Beshore.
  

12           Good afternoon, Mr. Dryer.  I just want to make sure I
  

13   heard you correctly in response to Mr. English with respect to
  

14   Exhibit 93, you had nothing to do with its preparation?
  

15       MR. DRYER:  No, I had nothing to do with its preparation.
  

16       MR. BESHORE:  Thank you very much.
  

17       JUDGE CLIFTON:  Yes, thank you, Mr. Beshore.  It's true
  

18   that the volume from his voice was so low it was hard to
  

19   distinguish, so, thank you.  All right.
  

20           Is there any objection to the admission into evidence
  

21   of 92 -- to 93?
  

22       MR. BESHORE:  Yes, I do object to the admission of 93.  It
  

23   is a bit of a special situation.  This is not notice to kind of
  

24   rule making, it is on the record rule making.  This was a
  

25   document that he didn't prepare, that was submitted by an
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 1   association in a notice a comment proceedings separate from
  

 2   this.  He's quoted from it, that's fine, in his testimony, but
  

 3   it should not be received in the record as if it were, as if
  

 4   this were a noticing comment of proceeding.  The author is not
  

 5   here to be examined in any way, and it's kind of a backdoor, a
  

 6   bunch of testimony that is uncross-examinable and submitted in
  

 7   a different proceeding, so I object to it.
  

 8       MR. ENGLISH:  Your Honor, the witness has indicated that
  

 9   they are a member the organization, and yes, he didn't author
  

10   it.  But I asked him does he endorse it, and I could ask
  

11   further does he agree with it and does he effectively adopt it
  

12   as his own?
  

13       MR. DRYER:  Yes.
  

14       MR. ENGLISH:  In which case, he's subject to
  

15   cross-examination, and he is a member of the organization, and
  

16   I think it is entirely appropriate, the Rules of Admission in
  

17   these proceedings, as we well know, especially as to people
  

18   being of legal opinions, are a little different.  And it may go
  

19   to the weight of the document, but I don't think it goes to
  

20   admissibility under these circumstances when the witness says
  

21   he has endorsed it and adopts it.
  

22       JUDGE CLIFTON:  Was this available on any website,
  

23   Mr. English, prior to today?
  

24       MR. ENGLISH:  Yes, it is.  Is it not?  I believe you can go
  

25   to this docket number, like any docket number, and you can pull
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 1   it out like any docket number, and it is available online.  So
  

 2   this witness can say he relied on it, like other witnesses have
  

 3   relied on materials, for the number of years this witness has
  

 4   been involved in the dairy industry.  So I think it is also a
  

 5   908 issue.
  

 6       MR. BESHORE:  Again, this is quite different than many
  

 7   other exhibits that have being presented here.  I could
  

 8   present, for instance -- if I just brought up here any
  

 9   publication or submission on this 610 docket, or any other
  

10   docket, by the National Milk Producers Federation, of which my
  

11   clients are members, and we said, and I just said to
  

12   Mr. Hollon, "You endorse them?"  "Yes."  "Adopt them?" "Yes."
  

13   We could have stacks of, you know, of submissions like this
  

14   from other, from trade associations, you know, not presented as
  

15   testimony, but being put into the record as if they were
  

16   presented as testimony.  And it just, it defeats the purpose
  

17   and the function of an on the record rule making proceeding.
  

18   He didn't prepare it.  And just to say he endorses it -- now,
  

19   it is in the record as something that I have to, that is going
  

20   to be accepted for -- for whatever it proves, unless we
  

21   cross-examine him.  It's -- it's something that we can't --
  

22   it's beyond a pickle of how we need to make a record in this
  

23   proceeding, your Honor.  And I -- it's a special case.  I don't
  

24   think I have objected to anything else that's come up here yet,
  

25   but I just think we can't have this kind of thing, or the door
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 1   is opened to literally libraries of files that may be available
  

 2   on the Internet because they are at
  

 3   regulations.gov.rulemakingproceedings.
  

 4       JUDGE CLIFTON:  To me it seems directly on point with
  

 5   regard to the issues of component pricing that need to be
  

 6   considered here.  It's only one viewpoint.
  

 7       MR. BESHORE:  It's not a relevance issue.
  

 8       JUDGE CLIFTON:  Well, why do you feel so unable to
  

 9   cross-examine with regard to its contents?
  

10       MR. BESHORE:  Well, I could cross-examine him about a
  

11   document that he hasn't prepared, hasn't read into the record,
  

12   has not testified to except saying "I like it, I endorse it,"
  

13   but I don't think, you know, I don't think that's the way this
  

14   hearing has been going or should be going.  Literally, this is
  

15   okay, nine pages.  I mean, it could be 30, it could be 50.  I
  

16   think it could be adopted in the same way and pertain to topics
  

17   that we're discussing here.  And I just don't think that's
  

18   appropriate to, and to have the burden that, on me, as a
  

19   non-proponent, or us, to cross-examine someone about the whole
  

20   thing?  I object.
  

21       MR. ENGLISH:  I can have him read it in the record, your
  

22   Honor, and he can say it is his testimony.  And what I'm doing
  

23   is trying to save the record that burden.  I would note that
  

24   every single table is sourced to USDA data, which is something
  

25   that a lot of people have done.  I said, I asked the witness
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 1   more than endorse, I asked whether he adopted it as his own.
  

 2   And he is available for cross-examination.  And, you know, it's
  

 3   really, I think, ultimately not much different from what he's
  

 4   said, it is more of the same.  And I think that under the
  

 5   circumstances, it is admissible.
  

 6       MR. DRYER:  Might I say that in my testimony I said that
  

 7   the other solids factor in the Federal formula was a problem
  

 8   for other cheese makers, and that was part of my thinking, and
  

 9   including this, because it demonstrated that the fact that
  

10   other cheese makers were appealing to the USDA about that
  

11   problem.
  

12       MR. ENGLISH:  And you are also one of those other cheese
  

13   makers outside of California?
  

14       MR. DRYER:  Yes, as a member of Wisconsin cheese makers.
  

15       JUDGE CLIFTON:  Mr. Vetne?
  

16       MR. VETNE:  Mr. Dryer stole half my thunder.
  

17       JUDGE CLIFTON:  Isn't he wise?
  

18       MR. VETNE:  Okay.  There is no issue as to the authenticity
  

19   of this document.  There's no issue as to the relevance of the
  

20   information in this document.  As I understand it, the only
  

21   issue as to portions of this document is in the nature of
  

22   hearsay, somebody else who made this said these things, and
  

23   they can't be cross-examined.  But the raw data in this
  

24   document comes from Federal Government sources.  That's the
  

25   kind of information that people reasonably rely upon and which
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 1   we do here.
  

 2           But the purpose of this exhibit, the underlying purpose
  

 3   is there is a problem in the whey formula.  We have a problem
  

 4   in California, other cheese makers have a problem for the same
  

 5   reason in other parts of this country.  The fact that this
  

 6   document exists and was submitted to the USDA and is authentic,
  

 7   demonstrates that the voice of the problem is being expressed
  

 8   in other parts of the country.  For that purpose, it is not
  

 9   even hearsay.  Even if it were hearsay, of course, in an
  

10   Administrative proceeding, the rule is, you should exclude
  

11   types of evidence upon which reasonable persons should not
  

12   ordinarily rely.  This does not fall in that category.  It may
  

13   be subject to some weighting caution to the extent it doesn't
  

14   contain, to the extent parts of it contain argument, maybe,
  

15   rather than raw data, but that's all.  Thank you.
  

16       JUDGE CLIFTON:  All right.  Over objection, I admit into
  

17   evidence Exhibit 93.  Mr. Beshore's objection is
  

18   understandable, and the persons making a recommendation to the
  

19   Secretary can, of course, take that into account as they
  

20   evaluate what to do with the document.
  

21           I think the cross-examination with regard to the issues
  

22   in the document will be easier if it's, in fact, part of the
  

23   record.  I realize it would be part of the record even if I
  

24   rejected it, but I'm going to accept it.
  

25           I know these are difficult issues, and what is true in
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 1   Wisconsin may not be true in California.  But even just some of
  

 2   the reasoning here and some of the vocabulary may be of some
  

 3   use.  So that's my reason for accepting into evidence
  

 4   Exhibit 93, over objection.  All right.
  

 5            (Thereafter, Exhibit 93 was
  

 6            received into evidence.)
  

 7       JUDGE CLIFTON:  Now, I realize, you know, we could spend a
  

 8   lot of time with regard to the issues raised here, but I think
  

 9   it's an important issue.  So it's now 4:30, let's begin
  

10   cross-examination of Mr. Dryer.  And who would like to go
  

11   first?  Mr. Beshore?
  

12                        CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Thank you, your Honor.  And good afternoon again, Mr.
  

15   Dryer.
  

16      A.  Good afternoon.
  

17      Q.  I want to begin by learning a little bit, attempting to
  

18   learn a little bit more about Saputo and your role, your role
  

19   at Saputo, and understanding that that's the basis for your
  

20   testimony here today, really, your experience with Saputo and
  

21   your knowledge of its operations.  Is that a yes?
  

22      A.  Yes.
  

23      Q.  You're nodding.  We need to -- you need to articulate.
  

24      A.  It's part of my role to be here, of course,
  

25   representing Saputo.
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 1      Q.  Okay.  So I would like to ask to be marked as the next
  

 2   consecutively numbered exhibit, a one-page document which we
  

 3   printed this morning from the Saputo USA Food Service website.
  

 4   And I'll give you one, Mr. Dryer.
  

 5       JUDGE CLIFTON:  Ms. Elliott, I'm planning to mark this as
  

 6   Exhibit 94.
  

 7       MS. ELLIOTT:  Yes.
  

 8       JUDGE CLIFTON:  This shall be Exhibit 94.
  

 9            (Thereafter, Exhibit 94 was marked
  

10            for identification.)
  

11       JUDGE CLIFTON:  If you do not yet have a copy of Exhibit 94
  

12   and want one, would you raise your hand?
  

13   BY MR. BESHORE:
  

14      Q.  Okay.  So, Mr. Dryer, what I liked about this and the
  

15   reason I printed it and wanted to have here, and what I liked
  

16   about the exhibit was, it -- it gives us a map and gives us a
  

17   list of Saputo plants.
  

18      A.  Saputo cheese plants.
  

19      Q.  Saputo cheese plants.
  

20      A.  Saputo cheese division plants.
  

21      Q.  Okay.  So by making that distinction, you are saying it
  

22   doesn't including any of the Class II, the Morning Star
  

23   acquisition plants?
  

24      A.  Correct.
  

25      Q.  But in terms of cheese plants, it's current and correct
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 1   and depicts Saputo cheese operations, correct?
  

 2      A.  Appears to.
  

 3      Q.  Okay.  So, let's talk about California first.  Plants
  

 4   are listed the middle of the page, you have, I think there are
  

 5   five cheese plants in California.
  

 6      A.  Five.
  

 7      Q.  Okay.  And they are alphabetically listed.  Newman,
  

 8   California, can you tell us about that plant?  What products it
  

 9   produces?
  

10      A.  Primarily Mozzarella and provolone.
  

11      Q.  And can you tell us anything about the size of the
  

12   plant?
  

13      A.  I was cautioned to be careful not to --
  

14       JUDGE CLIFTON:  I need that microphone to be closer to you.
  

15   Can you raise it up a little?
  

16       MR. DRYER:  I was cautioned to be careful about disclosing
  

17   information about specific of our operations, since we're a
  

18   public company.  And given my age and longevity, I can't afford
  

19   a long prison sentence, so I can't share specifics that aren't
  

20   in the public domain, that haven't been given to the market.
  

21   BY MR. BESHORE:
  

22      Q.  Okay.  On page 15 of 19 on Exhibit 91, you referenced,
  

23   in the first line of the graph on that page, you sort of put
  

24   cheese plants into two categories, bulk, or at least as I
  

25   understand it, it was referencing sort of two product sets at
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 1   least, bulk products, which come from the big plants, I take
  

 2   it; is that correct?
  

 3      A.  Well, bulk products can come from any plant, but
  

 4   obviously from the big plants, yes.
  

 5      Q.  Okay.  And then smaller specialty plants on the other
  

 6   hand?
  

 7      A.  Yes.
  

 8      Q.  Okay.  Can you tell us which category that your Newman,
  

 9   California plant would be in?
  

10      A.  I think most of our California plants would be
  

11   considered bulk plants.
  

12      Q.  Okay.
  

13      A.  I think the industry is structured in a way to
  

14   accommodate the diminishing milk supply, so you need to be able
  

15   to process quite a bit of milk.
  

16      Q.  Okay.  Let's learn a little bit about the other plants.
  

17   South Gate, California, what products does that --
  

18      A.  That particular plant I would not categorize as a bulk
  

19   plant, that plant produces string cheese.
  

20      Q.  String cheese.  Okay.  So I was, again, reading and
  

21   trying to learn about Saputo.  Reading in, I think it was
  

22   Dunn and Bradstreet Report that your -- you have a brand of
  

23   line of string cheese which is the number one in the country;
  

24   is that correct?
  

25      A.  That's correct.
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 1      Q.  And that's the Frigo brand?
  

 2      A.  That's correct.
  

 3      Q.  And is that made at South Gate?
  

 4      A.  Part of it is.
  

 5      Q.  Okay.  And let's go then, to the Tulare, three plants
  

 6   in Tulare.  Can you tell me about those and whether they are
  

 7   bulk or specialty, and whether they are products --
  

 8      A.  Two of those are cheese plants that produce bulk,
  

 9   primarily Mozzarella, and one is a packaging, shredding, dicing
  

10   operation.
  

11      Q.  So the packaging operation does not process raw milk.
  

12      A.  Correct.
  

13      Q.  Try to wait until I'm done.  Sometimes I hesitate.
  

14      A.  Sorry.
  

15      Q.  But two plants at Tulare do make bulk cut Mozzarella?
  

16      A.  Correct.
  

17      Q.  Okay.  So let's move then to your plants in the
  

18   Upper Midwest.  And looking at, looking at Exhibit 94, there's
  

19   a plant in the East, or what seems to be a plant marketer, one
  

20   of those gold designations that designates plants, but that, is
  

21   that the Hancock, Maryland location that's been closed?
  

22      A.  That's correct.
  

23      Q.  Okay.  So you don't actually have a plant in the East
  

24   anymore, right?
  

25      A.  That's correct.
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 1      Q.  Just a distribution center in Allentown?
  

 2      A.  That's right.
  

 3      Q.  Okay.  So you, in the United States you manufacture
  

 4   cheese in California and in the Upper Midwest, primarily
  

 5   Wisconsin, as well as one plant at Big Stone, South Dakota?
  

 6      A.  And that plant is an aging packaging plant, it does not
  

 7   take milk.
  

 8      Q.  Okay.  Helpful.  Good.  So your processing plants are
  

 9   either California, the ones that take raw milk in and make
  

10   cheese, are either in California or Wisconsin?
  

11      A.  That's right.
  

12      Q.  So let's talk about the Wisconsin plants.
  

13   Almena, Wisconsin, what -- can you describe that plant and what
  

14   it makes?
  

15      A.  We make blue cheese and harvest Italian style cheeses
  

16   there.
  

17      Q.  Is that a bulk or a specialty plant?
  

18      A.  You know, they, in Wisconsin they categorize, they have
  

19   a categorization of specialty cheeses.  And it's very, to me,
  

20   specific, and it doesn't include all the cheeses that I would
  

21   consider specialty.  But I think gorgonzola is definitely
  

22   considered a specialty.  Some of the hard Italian styles are a
  

23   specialty.  To me it's a specialty plant, the products that it
  

24   makes.
  

25      Q.  But it -- it's not considered a specialty in Wisconsin,
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 1   is that what you are saying?
  

 2      A.  I'm saying that they publish a report of specialty
  

 3   cheese production in Wisconsin and has a fairly narrow
  

 4   definition of specialty.
  

 5      Q.  Okay.  But in the way you have used it in 91, this
  

 6   would be a --
  

 7      A.  Yeah, it would be specialty.
  

 8      Q.  Okay.  Black Creek, Wisconsin?
  

 9      A.  Again, that would be specialty.  We're doing some
  

10   varieties that are considered not specialty, but it is strictly
  

11   cheddars we produce are aged.  We do snack cheeses and other
  

12   varieties, so it is specialty in my mind.
  

13      Q.  But it includes cheddar?
  

14      A.  Cheddar, but only, you know, table cheddar, aged
  

15   cheddar, not bulk cheddar.
  

16      Q.  Not bulk cheddar.  Okay.  Fond du Lac, Wisconsin.
  

17      A.  Blue cheese.
  

18      Q.  Specialty or bulk?
  

19      A.  To me, that's a specialty product.
  

20      Q.  Is it Green Bay, Wisconsin?
  

21      A.  That's a packaging facility.
  

22      Q.  Not a processing facility?
  

23      A.  Right.
  

24      Q.  Lena, Wisconsin?
  

25      A.  String cheese.
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 1      Q.  Is that some of the Frigo --
  

 2      A.  Yes.
  

 3      Q.  -- variety also?  Frigo labelling?
  

 4      A.  Correct.  Among others.
  

 5      Q.  So, your string cheese, what type of cheese is that?
  

 6      A.  It's made from Mozzarella, basically.
  

 7      Q.  So you make Mozzarella and cut it, and package, and
  

 8   wrap it and package it into the string variety?
  

 9      A.  It is extruded so it creates the stringy texture, and
  

10   so it is handled a special way.
  

11      Q.  So it is produced directly through extrusion?
  

12      A.  Extrusion, then that runs through extrusion process.
  

13      Q.  Okay.  Mayville, Wisconsin?
  

14      A.  That's a warehouse-type facility.
  

15      Q.  Not --
  

16      A.  Not a milk plant.
  

17      Q.  Monroe, Wisconsin?
  

18      A.  Whey plant.
  

19      Q.  Reedsburg, Wisconsin?
  

20      A.  That's a Mozzarella facility.  We make a premium
  

21   Mozzarella product there and some fresh Mozzarella.
  

22      Q.  Waupun, Wisconsin?
  

23      A.  That's a large manufacturing facility for Mozzarella
  

24   and provolone and it has whey processing capabilities.
  

25      Q.  Going back to the California plants.  Do you have whey
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 1   processing capability in any of those plants?
  

 2      A.  We have consolidated that into our Tulare plant on
  

 3   Paige Street.
  

 4      Q.  So whey processing in California is at the one in
  

 5   Tulare location?
  

 6      A.  Yes.
  

 7      Q.  Okay.  And what, there are multiple whey processing
  

 8   locations in Wisconsin, Waupun and Monroe?
  

 9      A.  Monroe doesn't have drying capability.  It produces a
  

10   condensed whey product and Waupun is our one drying facility
  

11   there.
  

12      Q.  Okay.  Now, are you, do you currently have -- have any
  

13   responsibilities for the milk supply arrangements into any of
  

14   the facilities?
  

15      A.  In my past I had, but I don't now.
  

16      Q.  I was looking at, again, some prior testimony, and I
  

17   think at one time you testified, maybe back in, I don't know,
  

18   it was '07, '08, I'm not sure, that you were responsible at
  

19   that time for the milk supply of the 21 plants?  Does that
  

20   sound right?
  

21      A.  That's correct.
  

22      Q.  What periods of time were you responsible for milk
  

23   supply into those plants?
  

24      A.  Really, from probably 1998 to perhaps three or four
  

25   years ago I stopped.
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 1      Q.  Okay.  During -- and your responsibilities included
  

 2   both California and down in Wisconsin, I take it?
  

 3      A.  That's correct.
  

 4      Q.  Are you familiar with the cost of milk to those, to
  

 5   those plants currently?
  

 6      A.  Yes.
  

 7      Q.  Both in California and Wisconsin?
  

 8      A.  Yes.
  

 9      Q.  Okay.  And of course, you were familiar during times
  

10   you were responsible for it?
  

11      A.  Very much so.
  

12      Q.  Okay.  On a per hundredweight basis, how much more are
  

13   you paying for milk to make cheese in Wisconsin than in
  

14   California, on average?
  

15      A.  Again, I'd have to refer back to my caution about the
  

16   divulging specific information about our operations.
  

17      Q.  Okay.  You don't, you don't feel like --
  

18      A.  You want me to comment on the Class III price versus
  

19   Class 4b price, I can do that.
  

20      Q.  No, well, no, I'm interested in how much more milk the
  

21   farmers are paid for milk to make cheese in Wisconsin versus
  

22   California, in the Saputo, for the Saputo plant?
  

23      A.  I would refer you to mailbox price information put out
  

24   by USDA.
  

25      Q.  Okay.  So you think that information is representative

4257



TRANSCRIPT OF PROCEEDINGS - VOL. XXI

 1   of the --
  

 2      A.  Yes.
  

 3      Q.  Okay.  Did you -- were you here when Mr. Hollon
  

 4   presented that information?
  

 5      A.  I am not sure.  I read part of his testimony, but I had
  

 6   a gap in my presence here in a couple of weeks.
  

 7      Q.  Okay.  Well, he attempted, maybe this will help you
  

 8   remember if you were here or not.  He went through some careful
  

 9   calculations to make sure that he was standardizing or
  

10   comparing prices on the basis of the same tests and component
  

11   values and that sort of thing.  Do you recall that?
  

12      A.  No, I don't.
  

13      Q.  Okay.  That would be -- that would be something you
  

14   would want to do to compare prices, though?
  

15      A.  If you wanted to be accurate.
  

16      Q.  Okay.  If you wanted to be accurate.  It is pretty
  

17   important in this proceeding, wouldn't you say?
  

18      A.  I would say.
  

19      Q.  Okay.  So if those -- if those mailbox price
  

20   comparisons consistently showed a, you know, a difference of an
  

21   excess of a dollar and sometimes in excess of two dollars per
  

22   hundredweight, you would agree that's within the range of your
  

23   experience?
  

24      A.  That seems reasonable.
  

25      Q.  Okay.  So let me just -- if we can have that other
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 1   exhibit.
  

 2          I have a one-page exhibit that I would like to ask to
  

 3   be marked as the next exhibit number, which I believe would be
  

 4   95, it's titled "Saputo Plants in Wisconsin and County Producer
  

 5   Paid Price Premiums" as reported in Exhibit 60.  I'm giving one
  

 6   to Mr. Dryer.
  

 7       JUDGE CLIFTON:  Ms. Elliott, I believe this is Exhibit 95;
  

 8   is that correct?
  

 9       MS. ELLIOTT:  That's correct.
  

10       JUDGE CLIFTON:  Thank you.  I'm marking mine as Exhibit 95.
  

11            (Thereafter, Exhibit 95 was marked
  

12            for identification.)
  

13       JUDGE CLIFTON:  Please raise your hand if you need an
  

14   Exhibit 95.  They have been distributed.
  

15           Mr. Beshore, you may proceed.
  

16   BY MR. BESHORE:
  

17      Q.  Thank you.  So were you here when Mr. Christ testified,
  

18   Mr. Dryer?
  

19      A.  No, I listened to part of his testimony.
  

20      Q.  Have you -- did you have a chance to see the Exhibit 60
  

21   which he presented, which was information he had, the
  

22   Market Administrator in Order 30 had prepared for him?
  

23      A.  No, I did not.
  

24      Q.  Well, all I have done here on Exhibit 95 is take the
  

25   information that was from the Market Administrator's data that
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 1   Mr. Christ presented, which had pay prices in Wisconsin
  

 2   counties in 2008 to 2011, two months a year.  And what's
  

 3   slightly different from the mailbox price here, the
  

 4   Market Administrator calculated the weighted average for all
  

 5   the payrolls in the County, the weighted average premium over
  

 6   the Federal Order price.  Okay?  Do you follow?  And the ones
  

 7   that we show here are where counties that the plants were
  

 8   located and were reported, and they show a range, we just put
  

 9   the low, the low -- the month that had the lowest over order
  

10   premium weighted average in that county, and the month that had
  

11   the highest.  That's the information.  So during this period of
  

12   time, 2008 through 2011, you were responsible for milk
  

13   procurement in these plants, correct?
  

14      A.  Correct.
  

15      Q.  Do those premiums conform to your experience in
  

16   purchasing milk in the -- for those plants in Wisconsin during
  

17   that time period?
  

18      A.  I can't really respond to the accuracy of these
  

19   numbers, but, you know, they could be correct.
  

20      Q.  I wasn't asking -- I wasn't trying to ask if they were
  

21   accurate.  We know the Market Administrator prepared them from
  

22   all the payroll information they had and weighted them,
  

23   etcetera.  I'm just asking if you recall, in your experience,
  

24   that these were the types of premiums that were paid to
  

25   producers?
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 1      A.  Being paid in the market?
  

 2      Q.  Yes.
  

 3      A.  They seem realistic to me.
  

 4      Q.  Okay.  On the other side of the country here in
  

 5   California, we don't have that kind of pay price information,
  

 6   we have mailbox information, but producers here start with a
  

 7   substantially lower blend price and receive substantially lower
  

 8   premiums, if any, correct?
  

 9      A.  Yes.
  

10      Q.  Now, do the Saputo sell cheese products to national
  

11   accounts?
  

12      A.  Yes.
  

13      Q.  So are those accounts, some of those accounts, serviced
  

14   with product that's both manufactured in Wisconsin and in
  

15   California?
  

16      A.  Yes.
  

17      Q.  Sold at the same prices?
  

18      A.  Typically not.
  

19      Q.  Typically not?  So you are selling cheese to somebody,
  

20   you don't charge, you charge them a different price for the
  

21   cheese that you make in Wisconsin and the cheese you make --
  

22      A.  It's the location --
  

23      Q.  Can you let me finish, sir, please?
  

24      A.  I thought you were, sorry.
  

25      Q.  You charge a customer a different price for the, let's
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 1   say Frigo string cheese that you make in California, than for
  

 2   the Frigo string cheese that you make in Wisconsin?
  

 3      A.  I would say for a national customer there's a location
  

 4   value to the cheese, so depends if, you know, if higher cost of
  

 5   always getting the product in the market that has to be taken
  

 6   into account in the price.
  

 7      Q.  So that's different for a national accounts you have
  

 8   different delivered prices at different locations, is that what
  

 9   you are saying?
  

10      A.  I -- it's -- first, I'm not involved in sales, but I
  

11   believe that, yeah, that we have, in general, prices are
  

12   different emanating from the West than they are for the
  

13   Midwest.
  

14      Q.  At customer delivered locations?
  

15      A.  Yeah, because most of the market is East.
  

16      Q.  All right.  Do you sell any products FOB your
  

17   processing or packaging facilities?
  

18      A.  I would say, yes.
  

19      Q.  And for the same -- same product, same label, do you
  

20   charge the same prices for the same product, the same label in
  

21   Wisconsin and California?
  

22      A.  I am a little uncomfortable in the area.  I'm not
  

23   really an expert on pricing.
  

24      Q.  Okay.
  

25      A.  So I am a little uncomfortable.  I don't want to make,
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 1   misstate.
  

 2      Q.  So you didn't actually have a responsibilities in that
  

 3   area?
  

 4      A.  Not at all.
  

 5      Q.  Okay.
  

 6       JUDGE CLIFTON:  Mr. Beshore, will you please remember where
  

 7   you are?  Because you will be cross-examining this witness
  

 8   tomorrow.  And I would like to stop because we have a few
  

 9   housekeeping items, including finding out what else is on the
  

10   agenda for tomorrow.  Is that all right?
  

11       MR. BESHORE:  That's fine.
  

12       JUDGE CLIFTON:  All right.  And Mr. Dryer, you had already
  

13   planned to be here tomorrow, I hope.
  

14       MR. DRYER:  Yes, ma'am.
  

15       JUDGE CLIFTON:  All right.  For now, you may step down,
  

16   thank you so much.  The first issue is whether we can leave
  

17   things exactly where they are in this room, and I would like
  

18   someone from USDA to speak to that.
  

19       MR. RICHMOND:  Okay.  So feel free to leave all of your
  

20   belongings here tonight, we intend to be the last ones out the
  

21   door.  We have to lock them up so hopefully everything is here
  

22   in the morning.
  

23       JUDGE CLIFTON:  So will your copy machine be okay out
  

24   there?
  

25       MR. RICHMOND:  We're going to move the copy machine from
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 1   the hallway into the room so it is safe and sound.
  

 2       JUDGE CLIFTON:  All right.  So that's wonderful news.  The
  

 3   second issue is, Mr. English, we -- was there something,
  

 4   Mr. Beshore, about, oh, are you pointing to other doors that
  

 5   need to be locked?
  

 6       MR. BESHORE:  No, I'm sorry, I was just looking to
  

 7   Mr. English to give us the line up for tomorrow.
  

 8       JUDGE CLIFTON:  Me too, looking to him.
  

 9       MR. ENGLISH:  Chip English.  So, your Honor, we didn't get
  

10   through the list today.  And Mr. Dryer, who did have something
  

11   else to do tomorrow, has decided that he's going to return here
  

12   tomorrow.  So we would like to complete Mr. Dryer tomorrow.
  

13   And then after that, we would like to put Mr. Newell on the
  

14   stand for HP Hood, for a relatively short statement, similar
  

15   length as Mr. Suever, on the issue of orderly marketing.
  

16           After that, I think it depends a little bit on the
  

17   timing, because I have two witnesses, and I am confident I'm
  

18   not going to get them both done.  So I think I'll put one of
  

19   these two on tomorrow and depends a little bit on what I think
  

20   is going to happen.  Part of it is one of them doesn't live
  

21   here.  Rob Blaufuss for Dean Foods, and James DeJong, actually,
  

22   I wouldn't be the one putting him on, I think Mr. Vetne will
  

23   be, but we would have, for Dairy Institute of California,
  

24   those, one of those two.  I doubt we'll have both.  And since
  

25   Mr. Blaufuss does have a plane to catch tomorrow, I would
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 1   probably suspect it is going to be Mr. DeJong, but that hasn't
  

 2   been decided yet.  So we're working on it and that's where we
  

 3   are.  And I know there is no chance we can finish all four
  

 4   tomorrow.
  

 5       JUDGE CLIFTON:  All right.  We have another gentleman who I
  

 6   believe will be testifying tomorrow, am I correct?  No?  Not
  

 7   necessarily tomorrow?
  

 8       MR. ENGLISH:  No, not tomorrow.  Monday.
  

 9       JUDGE CLIFTON:  Next week.  Okay.  Good.  All right.  What
  

10   other questions or announcements does anyone want to make?
  

11   None.
  

12           All right.  I will see you here tomorrow, we'll go on
  

13   record at 9:00, and we now go off record at 4:56.
  

14       (Whereupon, the evening recess was taken.)
  

15                            ---o0o---
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1          FRIDAY, OCTOBER 23, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record.  It is
  

 3   October 23, 2015.  It's Friday, it is 9:00 in the morning.
  

 4   This is Day 22 of the milk hearing.  We are in Fresno,
  

 5   California, at the Piccadilly Inn Airport.
  

 6           My name is Jill Clifton.  I'm the United States
  

 7   Administrative Law Judge who is to assigned to take in the
  

 8   evidence, that is the testimony and the exhibits, and then
  

 9   certify those for the record.  What happens after the hearing
  

10   is, parties will submit proposed corrections to the transcript,
  

11   and once I have determined how the transcript should read, and
  

12   have identified the exhibits, my work is done.  The parties
  

13   will submit briefs.  Anyone may submit a brief.  Those are all
  

14   filed with the Hearing Clerk, and I'm sure you will exchange
  

15   them electronically, and that they will be posted on the
  

16   website.  They still have to be filed with the Hearing Clerk
  

17   for the purposes of any appeals.  So I would like now to take
  

18   appearances of my fellow USDA employees.
  

19       MR. HILL:  Happy Friday.  My name is Brian Hill, I'm an
  

20   Attorney with the Office of the General Counsel's Marketing
  

21   Regulatory and Food Safety Programs Division.
  

22       MS. CHILUKURI:  Good morning, Rupa Chilukuri, that's
  

23   R-U-P-A, C-H-I-L-U-K-U-R-I, and I'm also with the Office of the
  

24   General Counsel.
  

25       MR. RICHMOND:  Good morning, William Richmond,
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 1   R-I-C-H-M-O-N-D, with USDA's Agricultural Marketing Service
  

 2   Dairy Programs, part of the Order Formulation and Enforcement
  

 3   Division.
  

 4       MR. CARMAN:  Good morning, welcome to the last day of the
  

 5   fifth week.  Clifford Carman, C-A-R-M-A-N.  Assistant to the
  

 6   Deputy Administrator Dairy Programs.
  

 7       MS. MAY:  Good morning, Laurel May with USDA AMS Dairy
  

 8   Program, I'm also with the Order Formulation and Enforcement
  

 9   Division.
  

10       MS. ELLIOTT:  Hello, I'm Pamela Elliott, E-L-L-I-O-T-T, I'm
  

11   a Marketing Specialist with the USDA AMS Dairy Program.
  

12       MR. SWENSON:  Good morning, Virgil Swenson, V-I-R-G-I-L,
  

13   S-W-E-N-S-O-N, I'm the Assistant Market Administrator for the
  

14   Central Marketing Order, and I'm on detail with USDA AMS Dairy
  

15   Program.
  

16       MR. SCHAEFER:  Henry Schaefer, H-E-N-N-R-Y,
  

17   S-C-H-A-E-F-E-R, Agricultural Economist for the Upper Midwest
  

18   Milk Marketing Order Federal Order 30, here on detail for AMS
  

19   Dairy Programs.
  

20       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N.
  

21   B-E-S-H-O-R-E, Counsel for the Proponents of Proposal Number 1,
  

22   California Dairies, Dairy Farmers of America, and Land O'Lakes.
  

23       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

24   Megan is M-E-G-A-N, I'm an Attorney with the law firm Hanson
  

25   Bridgett in San Francisco, H-A-N-S-O-N, B-R-I-D-G-E-T-T, and I
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 1   am co-counsel for the Proponents of Proposal Number 1.
  

 2       MR. SCHAD:  Good morning, my name is Dennis Schad,
  

 3   S-C-H-A-D, I work for Land O'Lakes.
  

 4       MR. ENGLISH:  Good morning, your Honor, my name is
  

 5   Chip English, C-H-I-P, E-N-G-L-I-S-H, I'm with the law firm of
  

 6   Davis, Wright, Tremaine, my office is in Washington, DC, I'm
  

 7   here on behalf of the Dairy Institute of California.
  

 8           Ashley Vulin, V-U-L-I-N, is in production mode.  I
  

 9   think the copier wasn't working this morning so she had to go
  

10   out -- she's also with the law firm of Davis, Wright, Tremaine,
  

11   and she'll be in later to enter her appearance directing the
  

12   exam of Mr. Newell.
  

13       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

14   K-A-L-D-O-R, Executive Director of Dairy Institute of
  

15   California.
  

16       MR. DRYER:  Good morning, Greg Dryer, G-R-E-G, D-R-Y-E-R,
  

17   Senior Vice President Industry and Government Relations for
  

18   Saputo Cheese USA and member of the Dairy Institute of
  

19   California.
  

20       MS. TAYLOR:  Good morning, Sue Taylor, Leprino Foods,
  

21   L-E-P-R-I-N-O, Vice President of Dairy Economics and Policy.
  

22       MR. NEWELL:  Good morning, Michael Newell, N-E-W-E-L-L,
  

23   Director of Sales, HP Hood.
  

24       MR. RAMIREZ:  Good morning, Miguel Ramirez, R-A-M-I-R-E-Z,
  

25   Leprino Foods, Denver, Colorado.
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 1       MR. ZOLIN:  Good morning, Alan Zolin, A-L-A-N, Z-O-L-I-N,
  

 2   Consultant representing Hilmar Cheese.
  

 3       MR. DeJONG:  James DeJong, D-e-J-O-N-G, Dairy Policy
  

 4   Economic Analyst with Hilmar Cheese Company, producer owned
  

 5   manufacturer of cheese, whey, and milk products.
  

 6       MR. VETNE:  John Vetne, representative for Hilmar Cheese
  

 7   Company.
  

 8       MS. HANCOCK:  Nicole Hancock, H-A-N-C-O-C-K, with Stole
  

 9   Rives, S-T-O-E-L, R-I-V-E-S, representing the California
  

10   Producer Handlers Association and Ponderosa Dairy.
  

11       MR. VANDENHEUVEL:  Rob Vandenheuvel,
  

12   V-A-N-D-E-N-H-E-U-V-E-L, here on behalf of Milk Producers
  

13   Council, a dairy farmer trade association.
  

14       MS. REED:  Good morning, Kristine Reed, K-R-I-S-T-I-N-E,
  

15   R-E-E-D, I'm an attorney for Select Milk producers.
  

16       JUDGE CLIFTON:  Is there anyone who has not yet come to the
  

17   podium that would like to be identified at this time?  There is
  

18   not.  Let us now take announcements and other preliminary
  

19   issues.
  

20       MS. MAY:  Good morning, Laurel May.
  

21           Welcome back.  We're going to see if I can do this from
  

22   memory as I don't know what happened to my cheat-sheet.
  

23   Everybody is welcome to testify if they would like to, and you
  

24   can just let us know that you want to and we'll get you on the
  

25   list.  Anybody is also welcome to cross-examine any of the
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 1   witnesses if they would like to, and you can do that by
  

 2   approaching the podium and having the Judge acknowledge you.
  

 3           We are doing a live audio feed again, and the link for
  

 4   that is www.ams.usda.gov/live.
  

 5           The court reporter is doing the hearing record for us
  

 6   and transcripts and exhibits from this hearing are available
  

 7   approximately two weeks after the end of each hearing week.
  

 8   You can access those, I'm going to read you the website just so
  

 9   that you can find the official versions of these transcripts:
  

10   www.ams.usda.gov/rules-regulations/moa/dairy/ca.  And that's,
  

11   if you get to that site, then you click on hearing record, and
  

12   under hearing record there are two buttons, one for transcripts
  

13   and one for exhibits, and those will get you to the official
  

14   copies that we have posted there.
  

15           Okay.  Let's see.  This is our last day here, so once
  

16   again today we'll have to pack up everything and take it back
  

17   with us, and we go back over to Clovis Veterans Memorial
  

18   District, where we will pick up where we left off, next Monday.
  

19           Yesterday we ended the day by Mr. Dryer being on the
  

20   stand under cross-examination, and I believe Chip English
  

21   intends to put him back on the stand this morning to continue
  

22   that.
  

23       JUDGE CLIFTON:  The docket number that is used by the
  

24   Hearing Clerk within the US Department of Agriculture is, in
  

25   brackets, [AO] docket number 15-0071.
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 1           A few weeks back I mentioned that I was happy that
  

 2   there would be a website where we could actually go back and
  

 3   see some of the audio feed captured, recorded, and it hasn't
  

 4   been operational, but it's about to become operational.  This
  

 5   is not an official USDA website, but nevertheless it will be
  

 6   very useful, not only to outsiders who are trying to keep
  

 7   abreast, but even those of us who have been here who want to go
  

 8   back and hear portions of the testimony.  The website is
  

 9   mydairyman.com.  So it's:  www.my-dairyman.com, so there are
  

10   two advantages that is offered by this private enterprise firm
  

11   that we are unable to offer through the USDA, and that will be
  

12   they have recorded the live feed so you will be able to go back
  

13   and find oral testimony.  It's not official, it's not the
  

14   transcript, but nevertheless it will be useful, I think.  The
  

15   other advantage is that they have been gathering exhibits as
  

16   they can when they come to the hearing and pick up copies.
  

17   Those are not the final version of some of those exhibits,
  

18   because as we all know who have been here, we make corrections
  

19   as we go.  But nevertheless, you can get them earlier than two
  

20   weeks after the proceeding that identifies them.  So I pass
  

21   that along for the use of anyone who would like to use it.  It
  

22   is open to all, for which I thank the company that has made it
  

23   available.
  

24           All right.  What other preliminary matters are there?
  

25       MR. ENGLISH:  Your Honor, Chip English.  As Ms. May
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 1   indicated, we're going to begin today with Mr. Dryer continuing
  

 2   with his cross-examination and any other examination.  When
  

 3   that is completed, we intend to put Mr. Newell on the stand.  I
  

 4   am assuming by that time the production issues that Ms. Vulin
  

 5   is involved in will be completed so that she will be back for
  

 6   that.  And then after that, James DeJong for Hilmar Cheese we
  

 7   expect to be on the stand.  And that's the production issues
  

 8   that are going on right now.
  

 9           We don't have any other witnesses, but also we have
  

10   every reasonable belief that that will take us through the end
  

11   of the day.
  

12       JUDGE CLIFTON:  Remind me please what Mr. Newell's
  

13   testimony will be about?
  

14       MR. ENGLISH:  It is orderly marketing.  We're trying to
  

15   stay within that framework still, the one deviation had been
  

16   ESL, but we're still on the orderly marketing side of things.
  

17   That's a good question, your Honor, thank you.  And that would
  

18   be today.
  

19       JUDGE CLIFTON:  Very good.  Are there any other preliminary
  

20   items?  Ms. May?
  

21       MS. MAY:  I forgot to mention one thing, this is Laurel
  

22   May.  The other day somebody had, somewhere in
  

23   cross-examination we were discussing Exhibit 9, which is all of
  

24   USDA's data tables, and we have run out of copies, so I brought
  

25   a pile of those in today.  But if anybody would still like to
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 1   have one of those, please help yourself, they are in the back
  

 2   of the room.
  

 3       JUDGE CLIFTON:  Excellent.  Thank you.  That was quite a
  

 4   photocopying job, I'm sure.  Good.  All right.
  

 5           Any other preliminary matters?  None.  All right.
  

 6   Then, Mr. Dryer, you may retake the witness stand.  Mr. Dryer,
  

 7   you remain sworn, but I would like you again to state and spell
  

 8   your name.
  

 9       MR. DRYER:  Greg Dryer, G-R-E-G, D-R-Y-E-R.
  

10                        CROSS-EXAMINATION
  

11   BY MR. BESHORE:
  

12      Q.  Marvin Beshore.
  

13           Good morning, Mr. Dryer.
  

14      A.  Good morning.
  

15      Q.  Okay.  I'd like to maybe try to pick up where, a little
  

16   bit where we left off yesterday, and then continue on with a
  

17   few more questions about some of your testimony in Exhibit 91.
  

18   We had been reviewing lots of very useful information about
  

19   Saputo's operations in your plants and what they produce,
  

20   plants in various locations, basically Wisconsin and
  

21   California.  For these products that are produced in Wisconsin
  

22   but not in California, cheese products, and I'm talking just
  

23   about cheese not about Class II operations now, are they
  

24   marketed nationally?
  

25      A.  Yes.
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 1      Q.  Okay.  And I didn't keep a comprehensive list of those,
  

 2   I don't think, but they are -- the record will show what they
  

 3   are, but gorgonzola and blue cheese, and other products.
  

 4      A.  Quite a variety.
  

 5      Q.  Quite a variety, yes.  Okay.  Is Saputo the second or
  

 6   third largest cheese producer?  I ask that because you said
  

 7   among the top three, and I have seen some recent publications
  

 8   specifically from the column from Mr. Umhoefer, who is the
  

 9   Executive Director of Wisconsin Cheese Makers who says, I know
  

10   the list, here it is, top five, Leprino number 1, Saputo number
  

11   2.  Are you 2 or 3?  Just wondering.
  

12      A.  The information isn't public, so, you know, we can't
  

13   claim ownership of number 2.  And the fact is that Glanbia and
  

14   Hilmar are growing so rapidly it is hard to keep pace with who
  

15   is in second and who is in third.
  

16      Q.  Okay.
  

17       JUDGE CLIFTON:  Mr. Beshore, a name that sounded kind of
  

18   like Umhoefer?
  

19       MR. BESHORE:  U-M-H-O-E-F-E-R.  Close?
  

20       MR. DRYER:  Correct.
  

21   BY MR. BESHORE:
  

22      Q.  So turning to page 2 of Exhibit 91.  You pose a
  

23   question, right about the middle of the page under the heading,
  

24   Orderly Marketing of Milk in California.  You say, "The
  

25   question for USDA to ponder in the decision to promulgate a new
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 1   Federal Order for the State of California, whether the petition
  

 2   seeks to resolve conditions of disorderly marketing where it's
  

 3   simply an attempt at achieving government-mandated price
  

 4   enhancement."
  

 5          Now, I take it from that sentence that you would not
  

 6   consider achieving government-mandated price enhancement to be
  

 7   a legitimate objective here?
  

 8      A.  Well, I don't have any expert.  My understanding,
  

 9   though, is in order to justify creation of a promulgation of a
  

10   new Order, you need to demonstrate disorderly marketing.
  

11      Q.  Okay.
  

12      A.  That's my understanding.
  

13      Q.  But do you -- do you understand, what's your
  

14   understanding with respect to whether producer price
  

15   enhancement is a legitimate object of Orders?
  

16      A.  That may be.
  

17      Q.  It may be a legitimate object?
  

18      A.  Yeah, I guess -- I guess I'm not -- I'm not an expert
  

19   in the arena of Federal Order regulations, but it seems to me
  

20   that I have heard that somewhere along the line, that that's
  

21   one of the --
  

22      Q.  So if, for instance, the -- one of the said in the
  

23   reports from the Act that was passed said, in part, "the
  

24   essential purpose of these agreements and orders is to raise
  

25   producer prices."  If that's stated to be one of the purposes,
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 1   if the Government, when it ponders this, would have to take
  

 2   that into account, would it not?
  

 3       MR. ENGLISH:  Objection.  Not only clearly calls for legal
  

 4   conclusion, but it is an incorrect statement of the law with
  

 5   respect to statutory construction, and I object.
  

 6       JUDGE CLIFTON:  The objection is noted, the witness may
  

 7   respond to the question.
  

 8       MR. DRYER:  Can you just replay the last part?
  

 9   BY MR. BESHORE:
  

10      Q.  If raising producer prices is one of the purposes of
  

11   the law, that's something that USDA would have to ponder in the
  

12   decision making, wouldn't you agree?
  

13      A.  If I understand that correctly, if you have an Order
  

14   then you would consider that, but whether you have an Order or
  

15   not, it seems to me from what I understand, you need to
  

16   demonstrate disorderly marketing.
  

17      Q.  All right.  So your understanding, if you have an
  

18   Order, you can consider, in essence, prices, but if you don't
  

19   have one, you can't.
  

20      A.  Well, if you don't have one, there's no question,
  

21   there's no USDA involved.
  

22      Q.  You can't consider that with respect to the decision of
  

23   whether to promulgate one?
  

24      A.  I'm not saying you can't, but it is my understanding
  

25   you have to demonstrate disorderly marketing.
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 1      Q.  Let's talk about, I'm going to go on to page 4 of your
  

 2   statement, Exhibit 91.  At the very bottom, the very last
  

 3   phrase, or last sentence you make the comment that "it is
  

 4   important to recognize that the enormous increase in
  

 5   production," you are talking about California over some period
  

 6   of time, "was not demand driven."
  

 7          What do you mean by that?
  

 8      A.  What I'm implying, through my research I was trying to
  

 9   understand why we experienced the explosion in production in
  

10   California.  And to me, it was related to the efficiencies that
  

11   California producers were able to achieve through their
  

12   enormous scale.  So I think they were in a competitive
  

13   advantage over the rest of the country that encouraged them to
  

14   produce more milk.  It wasn't milk necessarily that was being
  

15   asked for from the market, so part of in conjunction with the
  

16   growth, that plants had to be constructed that could store
  

17   product for some period of time so that eventually the market
  

18   could absorb it.
  

19      Q.  So basically your thesis is that California producers
  

20   just produced milk and expanded production willy-nilly,
  

21   irrespective of whether there was any demand for it?
  

22      A.  I wouldn't characterize it that way, no.
  

23      Q.  Okay.  Let's stay on stay on page 4 here and talk about
  

24   the paragraph in which that's the last sentence, kind of
  

25   starting from the end, I want to move forward.  You are talking
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 1   about your concerns with the proposed pooling requirements of
  

 2   the Order, okay?  Is that a yes?
  

 3      A.  Yes.
  

 4      Q.  Thank you.
  

 5      A.  I was waiting for you to finish this time.
  

 6      Q.  Thank you.  We'll get that worked out at some point.
  

 7          I want to make sure that you understand when you are
  

 8   analyzing the issue, what's involved here.  And let me just
  

 9   preface that with saying, you and I are roughly contemporaneous
  

10   in this business, I have been at it for 35 plus years, so maybe
  

11   I have got a couple of years on you.
  

12      A.  I doubt that.
  

13      Q.  But, you know, it's -- the pooling provisions proposed
  

14   for this Order are different.  And old dogs, new tricks, it
  

15   takes awhile to get your head around those things, and it took
  

16   me a little while really to think this all through and think it
  

17   all through, and I have been at it longer than you have, and I
  

18   have been looking at it and analyzing it longer than you have.
  

19      A.  Agreed.
  

20      Q.  So, first of all, you understand that this isn't being
  

21   proposed for any other part of the country, only California.
  

22   You understand that?
  

23      A.  I understand that.  Unprecedented.
  

24      Q.  And not applicable anywhere else.
  

25      A.  Well --
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 1      Q.  I mean, you are talking about consequences --
  

 2      A.  I think if it happens in California, there may be
  

 3   people that would like to see it happen in other parts of the
  

 4   country.
  

 5      Q.  Well, have you -- have you been listening to the
  

 6   presentation which has talked about the fact that it's
  

 7   tailored, and in fact, required simply by characteristics that
  

 8   are present here in California that don't exist anywhere else?
  

 9   Have you heard that testimony?
  

10      A.  I heard that, but that doesn't mean that other people
  

11   won't try to justify it in their region.
  

12      Q.  They might have a hard time though, if they don't have
  

13   a quota program, though, right?
  

14      A.  I can't answer that.  I don't know the answer to that.
  

15      Q.  So we're talking about here in California, in
  

16   California only.  Let me say, I don't know anybody who is ready
  

17   to propose it anywhere else.  Do you accept that?
  

18      A.  Yes.
  

19      Q.  Okay.  Now, of course two of the three proponents are
  

20   national dairy cooperatives, correct?
  

21      A.  Correct.
  

22      Q.  Okay.  Now, do you understand that mandatory pooling
  

23   does not mean mandatory buying?
  

24      A.  Yes.
  

25      Q.  Okay.  So assuming that Proposal 1 was adopted, Saputo
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 1   in California is free to buy as much milk or as little milk as
  

 2   it chooses.
  

 3      A.  Yes.
  

 4      Q.  You understand that?
  

 5      A.  Absolutely.
  

 6      Q.  Okay.  And the Saputo supply in California, is it
  

 7   primarily, but not exclusively, Cooperative supply?
  

 8      A.  Primarily, not exclusively.
  

 9      Q.  You do have some independent producers?
  

10      A.  Correct.
  

11      Q.  Okay.  And would you agree with me that it is the
  

12   universal practice of proprietary firms when purchasing from
  

13   independent producers and the Cooperatives, if they choose, if
  

14   they don't, they want to reduce their purchases, the co-op
  

15   purchases get reduced first?
  

16      A.  They can unless they have a contractual relationship
  

17   that requires them to take the milk.
  

18      Q.  But that's basically the practice in the industry?
  

19      A.  Yes.
  

20      Q.  So if Saputo, California, you know, in a system of
  

21   where its plants are pool plants, just has to purchase what it
  

22   wants at the minimum regulated price, is that going to create
  

23   disorder in Saputo's purchases?
  

24      A.  I'm not sure I understood that question.
  

25      Q.  Well, I'm not sure I understand the concern.  Okay?  So
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 1   you have indicated that you understand under a mandatory, I'll
  

 2   use the word you guys like to use, mandatory pooling.  Under
  

 3   mandatory pooling, that you only have to purchase whatever you
  

 4   want to purchase, correct?
  

 5      A.  That's right.
  

 6      Q.  Right.  And you would have a minimum price, you know
  

 7   what that price is, correct?
  

 8      A.  Today.
  

 9      Q.  Right.  And if the -- if the Proposal 1 was in effect,
  

10   you would know what it was, correct?
  

11      A.  Yes.
  

12      Q.  Okay.  Based on national product markets, etcetera,
  

13   correct?
  

14      A.  Yes.
  

15      Q.  Okay.  And of course, the price would be less than you
  

16   are paying for milk up in the Wisconsin plants, correct?
  

17      A.  Remains to be seen.
  

18      Q.  Well, how could it be, why would it be anything, if
  

19   there's one uniform national price, it couldn't be more, right?
  

20      A.  You said it was less.
  

21      Q.  But since you are paying, since you testified yesterday
  

22   you pay substantial premiums on your milk up in Wisconsin, you
  

23   would be paying less in California if you were buying it closer
  

24   to minimum price, correct?
  

25      A.  What I testified yesterday was, you showed me a listing

4286



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1   of premiums in Wisconsin and you asked me if they looked
  

 2   representative and I said yes.  I didn't say what we were
  

 3   paying.  And who knows what prices will be going forward in
  

 4   California relative to Wisconsin.  I can't answer that.
  

 5      Q.  Well, if the minimum price is in the same in
  

 6   California, okay -- so are you saying that you think you might
  

 7   have to be, you might be required to pay more in California
  

 8   than you pay in Wisconsin?
  

 9      A.  I doubt that.  But if you are asking me to speculate,
  

10   and I don't -- you know.
  

11      Q.  Well, I thought that's what your testimony was about,
  

12   you are speculating about what would happen if Proposal 1 was
  

13   adopted.
  

14      A.  Well, I know if Proposal 1 were adopted you would have
  

15   the Class III price as a minimum price in California, under
  

16   which we could never pay.
  

17      Q.  As for what you bought.  You could not pay less?
  

18      A.  That's right.
  

19      Q.  Okay.
  

20      A.  In Wisconsin we can.
  

21      Q.  Now, you can pay less?
  

22      A.  We can pay less.
  

23      Q.  Yeah.  But your average price in Wisconsin is
  

24   substantially more than the minimum, isn't that true?
  

25      A.  I can, you know, I, off the top of my head, I can't say
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 1   what our average price in Wisconsin is.
  

 2      Q.  Well, didn't you tell me yesterday that mailbox milk
  

 3   prices show the, are good indicators of the purchase prices in
  

 4   Wisconsin?
  

 5      A.  Mailbox milk prices are mailbox milk prices.  That's
  

 6   what farmers are receiving in Wisconsin, that has nothing to do
  

 7   with what we're paying individually.
  

 8      Q.  Do you know what your average cost of milk in Wisconsin
  

 9   plants is?
  

10      A.  If I, you know, had access to the files to look at, I
  

11   do, but I don't off the top of my head.
  

12      Q.  You don't know?
  

13      A.  Pardon?
  

14      Q.  You don't know what it is with respect to the minimum
  

15   Class III price, whether it's higher or lower?
  

16      A.  Well, it is higher.  Definitely higher than the minimum
  

17   price.
  

18      Q.  Okay.
  

19      A.  We pay higher than the minimum price in California.
  

20      Q.  Are you aware that under mandatory -- by the way, do
  

21   you -- do you have any pool, are any of your plants pool plants
  

22   in Wisconsin?
  

23      A.  I believe so.
  

24      Q.  Okay.  So if the pool plants that, for all the milk
  

25   that's pooled, you are obligated at least at the minimum price,
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 1   correct?
  

 2      A.  Correct.
  

 3      Q.  Okay.  If you have, and you have milk that's subject to
  

 4   your marketing control, then, if they are pool plants, correct?
  

 5      A.  Yes.
  

 6      Q.  I guess you do at nonpool plants, too, but at least at
  

 7   the pool plants you do?
  

 8      A.  Yes.
  

 9      Q.  Okay.  Now, if at a pool plant in Minnesota or
  

10   Wisconsin under Proposal 1, if it has milk, proprietary pool
  

11   plant, that it looks to sell to another proprietary dairy or
  

12   even a Cooperative, that transaction is not subject to minimum
  

13   order pricing?
  

14      A.  Correct.
  

15      Q.  You understand that under Proposal 1 it would not be
  

16   subject to minimum order pricing?
  

17      A.  If a nonpool plant sells to a nonpool plant, is that
  

18   what you are saying?
  

19      Q.  No, I'm sorry.  If a pool plant, you know, a
  

20   proprietary pool plant, sells milk to, it has pooled, okay?  To
  

21   another buyer, whoever it might be, that transaction is not
  

22   subject to minimum pricing.  Do you understand that?
  

23      A.  I certainly wouldn't argue against it.  It is not clear
  

24   to me.
  

25      Q.  Okay.  Well, if you assume with me that that's correct.
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 1      A.  Yeah.
  

 2      Q.  Okay?
  

 3      A.  I don't see that happening in the market.  I mean, in
  

 4   my experience, in California would never see milk traded at
  

 5   below the regulated price, in our experience.
  

 6      Q.  Okay.  But just assume with me that you would be able
  

 7   to do that under Proposal 1.  Okay?  You would have to pool the
  

 8   milk, but if, by the way, you have heard the testimony in the
  

 9   last couple of days, like with Dr. Schiek, that when prices are
  

10   low, are soft, when the market's long with milk, that what
  

11   companies, the best way to maximize the value of that milk is
  

12   to pool it, and then if you don't have a good use for it, or,
  

13   well, you don't want to process it yourself, is to sell it to
  

14   someone else.  You understand that?
  

15      A.  I heard that, yes.
  

16      Q.  All right.  Do you agree with that?
  

17      A.  Seems reasonable to me.
  

18      Q.  Okay.  So if under Proposal 1 milk was long in
  

19   California and you pooled it, and you wanted to, say, in the
  

20   first thing you did, if milk was long and you didn't want to
  

21   buy it, you would turn it back to the co-op, right?
  

22      A.  It depends on what your arrangement with the
  

23   Cooperative is.
  

24      Q.  Okay.  Well, let's assume that you are, that you wanted
  

25   to dispose of some your producer milk, you understand that you
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 1   could pool it, get the draw, whatever it might be, since milk's
  

 2   long, and manufacturing prices are lower, and sell it to
  

 3   another party for whatever you could agree to sell it for.
  

 4          Do you understand that?
  

 5      A.  Yes.
  

 6      Q.  Just like in, just like in Wisconsin.
  

 7      A.  Yes.
  

 8      Q.  Okay.  On page 6 of Exhibit 91, the first line of the
  

 9   final paragraph you use the phrase "California has
  

10   predominantly enjoyed a milk surplus."  Whose enjoyed a milk
  

11   surplus in California?
  

12      A.  Again, I'm stating there because milk production has
  

13   grown so dramatically, that typically supply has at least met,
  

14   if not exceeded demand most of the time.
  

15      Q.  So who enjoys that situation is my question?
  

16      A.  Well, it's growth for the industry, you know, farmers
  

17   got to sell more product that they produced, and, you know, so
  

18   I, that was the context of "enjoyed".
  

19      Q.  Well --
  

20      A.  -- the growth.
  

21      Q.  Well, when supply is long, don't buyers really, aren't
  

22   they the ones --
  

23      A.  Not really having a minimum price --
  

24      Q.  -- who really enjoy --
  

25      A.  -- this time I missed.
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 1      Q.  When supply is long, the buyers are the ones who enjoy
  

 2   that situation the most, isn't that true?
  

 3      A.  Not in the situation where you can't pay less than the
  

 4   minimum price.
  

 5      Q.  And has that been the case in California?
  

 6      A.  Yes.
  

 7      Q.  So, therefore, buyers haven't enjoyed the supply
  

 8   conditions in California?
  

 9      A.  Correct.
  

10      Q.  You have not enjoyed them?
  

11      A.  Enjoy is, I mean, it is kind of a nebulous term.
  

12      Q.  It is your word, that's why I'm asking.
  

13      A.  We have enjoyed the fact that we have no difficulty in
  

14   meeting our demands for milk.
  

15      Q.  Let me turn to your discussion of the three largest
  

16   cheese plants.  The three large cheese plants in California,
  

17   and I'm on page 16 of 19.
  

18      A.  I'm sorry, which page?
  

19      Q.  16.
  

20      A.  16.
  

21      Q.  Okay.  So this information was taken from, I think you
  

22   have indicated from CDFA data, a June hearing; is that correct?
  

23      A.  That's correct.
  

24      Q.  Okay.  Is Saputo one of those three plants?  Is one of
  

25   your plants one of those three plants, do you think?
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 1      A.  I, well, they didn't disclose which the three plants
  

 2   were, so it is difficult to say.
  

 3      Q.  Okay.  You are not sure?
  

 4      A.  No, I'm not sure.
  

 5      Q.  Okay.  So you don't know if your plant's one of those,
  

 6   any of your plants, are one of those plants or more than one of
  

 7   those, but you have made some assertions about the ability of
  

 8   those plants, the profitability of those plants under a
  

 9   Federal Order like Proposal 1.
  

10      A.  Correct.
  

11      Q.  So what do you know about the, since you don't know if
  

12   any of those are your plants or not, what do you know about the
  

13   profitability of those plants and their ability to be viable
  

14   under Proposal 1?
  

15      A.  I just know that the magnitude of the requested
  

16   increase is so large, based on my experience of operating the
  

17   cheese business all these years, that it's not realistic.
  

18   Because I know what cheese margins are as a competitive
  

19   business, and what this amounts to is an enormous increase in
  

20   cost.
  

21      Q.  How long has Saputo been producing cheese in
  

22   California?
  

23      A.  Saputo acquired Stella Foods in 1997, and Stella Foods
  

24   had two California operations at the time, so since 1997.
  

25       JUDGE CLIFTON:  Are you saying Stella?
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 1       MR. DRYER:  Stella, S-T-E-L-L-A.
  

 2       JUDGE CLIFTON:  Thank you
  

 3   BY MR. BESHORE:
  

 4      Q.  Now, has California, California operations been
  

 5   profitable all these, over the years?
  

 6      A.  Can't answer that.
  

 7      Q.  Saputo has continued to acquire and expand its
  

 8   California operation since the first --
  

 9      A.  Correct.
  

10      Q.  Okay.  Prior to 2009, isn't it the case that the spread
  

11   between California 4b price and the Federal Order Class III
  

12   price was much, much, much less than it's been since 2009?
  

13      A.  That's correct.  California had a hearing in 2007 that
  

14   changed the fundamentals.
  

15      Q.  So when you are saying that California can't, the
  

16   biggest plants in California can't possibly afford to be closer
  

17   to match the national prices, you were real close for years and
  

18   years and years before 2007, correct?
  

19      A.  Well, the Class III price and the Class 4b price were
  

20   closer than they are today.
  

21      Q.  Well, they were much less than 10 cents a pound apart,
  

22   10 cents, value of 10 cents a pound of cheese apart, much less
  

23   than that apart, right?
  

24      A.  Right.
  

25      Q.  And of course now they are, they have been much more
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 1   than 10 cents a pound apart, correct?
  

 2      A.  That's right.
  

 3      Q.  Since what, 2007, '08, or '09, that period of time,
  

 4   correct?
  

 5      A.  Yes, historically the value of whey was much, much
  

 6   lower than it's been in recent years.  When the whey price came
  

 7   up, given the milk price formula in the former California
  

 8   system, in the USDA system, put tremendous pressure on cheese
  

 9   makers.
  

10      Q.  So the three biggest cheese makers in California all
  

11   process their own whey, correct?  The three largest plants?
  

12      A.  Yes, I think so.
  

13      Q.  Okay.  Well, we can put this in the record if it is not
  

14   already in.  The exhibit that CDFA that you testified from,
  

15   shows that they all process their own whey.  Remember that?
  

16      A.  Yes.
  

17      Q.  So whey value for them, whatever is there in the market
  

18   for whey, they are processing it and getting it, right?
  

19      A.  Correct.
  

20      Q.  But they have enjoyed a price that doesn't factor the
  

21   value of that whey into the raw milk cost, isn't that true?
  

22   That's one of the main reasons why we're here, correct?
  

23      A.  Companies compete on the basis of their overall
  

24   economics so conditions are competitive, and they may enjoy
  

25   revenues from whey, in fact, they may be losing money on whey,
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 1   but competition takes into account all those factors.  So it
  

 2   may be accounted for in the price of cheese or competitive
  

 3   premiums or whatever.  So it's not segmented that we look at
  

 4   whey independent from cheese or whatever.
  

 5      Q.  But -- but the price of your raw milk is segmented, is
  

 6   it not?
  

 7      A.  The price of raw milk is --
  

 8      Q.  Is segmented in its build up, correct?
  

 9      A.  Yes, correct.
  

10      Q.  And the segmenting in California has not included any
  

11   substantial value for whey for since 2007, '08, '09, correct?
  

12      A.  By today's standard it is very substantial in terms of
  

13   what whey is worth versus what we're paying for it in milk.
  

14      Q.  No, my question, Mr. Dryer, was, just to be clear, did
  

15   milk, the raw milk price is built in segments, correct?
  

16      A.  Yes.
  

17      Q.  And since 2007 in California, the segment of the raw
  

18   milk price, valuing whey has been very, very minimal in
  

19   California; isn't that true?
  

20      A.  Again, that's subject to interpretation.  To me, it's
  

21   not minimal, it's substantially different than the USDA other
  

22   solids factor.  The question is, which one is more appropriate,
  

23   which is a question I raised in my testimony.
  

24      Q.  Well, from a buying perspective, you would much prefer
  

25   the lower California value, right?
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 1      A.  Yes.
  

 2      Q.  On page 17 in your concluding pages of testimony, 17,
  

 3   18, 19, you make some assertions, and I'm just interested in
  

 4   your wording.  When people, you or I, have different opinions
  

 5   about things, I probably say you are wrong and you say I'm
  

 6   wrong commonly, right?
  

 7      A.  Yes.
  

 8      Q.  But in pages 17, 18, 19, when you are looking at the
  

 9   arguments made in support of California Order, you haven't said
  

10   they are wrong, you have said they are false.
  

11      A.  I apologize if the choice of words is offensive, it
  

12   wasn't the intent.
  

13      Q.  Well, it was very intentional choice of words however,
  

14   was it not?
  

15      A.  It was just my word, which I tried to say that what was
  

16   being said wasn't supported by the facts was what I'm
  

17   interpreting that false to mean.
  

18      Q.  You don't mean intentionally, I'm sure.
  

19      A.  No, I don't.
  

20      Q.  Okay.  Thank you.  I don't have any other questions at
  

21   this time.
  

22       JUDGE CLIFTON:  Thank you, Mr. Beshore.  Who next will
  

23   question Mr. Dryer?
  

24                        CROSS-EXAMINATION
  

25   BY MR. VETNE:
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 1      Q.  John Vetne for Hilmar Cheese.
  

 2           Do you still have Exhibit 94 in front of you?  It is
  

 3   the map of the Saputo plants.
  

 4      A.  Yes.
  

 5      Q.  There are three gray icons under the heading,
  

 6   Distribution Centers.  What are those places?  What happens
  

 7   there?
  

 8      A.  So cheese is essentially accumulated into those
  

 9   facilities for shipment out to end-users, so it may come from a
  

10   variety of plants and it's aggregated there.
  

11      Q.  Cheese in what form is accumulated at those
  

12   distribution centers?
  

13      A.  At the distribution centers, it is finished product,
  

14   and cases, and pallets of finished product.
  

15      Q.  Finished product in consumer-type packages?
  

16      A.  Consumer, if -- if it's consumer food service or, yeah.
  

17      Q.  Okay.  And then from those locations it is marketed to
  

18   wholesale buyers; is that correct?
  

19      A.  Yes.
  

20      Q.  Wholesale buyers, like, for example, Costco, and
  

21   Wal-Mart, and Kroeger, and stores that have warehouses that
  

22   distribute it further; is that correct?
  

23      A.  That's correct.
  

24      Q.  Okay.  Sysco, S-Y-S-C-O, is one of the major food
  

25   service distributors in the country.  That would be the kind of
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 1   customer?
  

 2      A.  Absolutely.
  

 3      Q.  And there are other food service buyers that, in turn,
  

 4   distribute to their customers, correct?
  

 5      A.  Correct.
  

 6      Q.  Okay.  Is -- are the products that Saputo makes
  

 7   distributed directly from, to customers from the plants on the
  

 8   list on Exhibit 94, or do they all go to your distribution
  

 9   centers first?
  

10      A.  I believe that there's some customers that are shipped
  

11   direct from the plant, but quite a bit goes through a
  

12   distribution center.
  

13      Q.  And you listed, as I recall, and you reminded me,
  

14   there's a couple of plants listed that do not receive milk, one
  

15   in Green Bay, Wisconsin, and one of the three plants in Tulare,
  

16   California; is that correct?
  

17      A.  That's correct.
  

18      Q.  Okay.  Those plants, correct me if I'm wrong, receive
  

19   cheese in some bulk form from a plant that makes cheese,
  

20   correct?
  

21      A.  Correct.
  

22      Q.  So let me see if I have the flow correct here.  Raw
  

23   milk comes to a cheese plant, which produces cheese in bulk
  

24   form, step 1.  Step 2 is, cheese in bulk form goes to some
  

25   processing or converting or cut and wrap plant, and from the
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 1   cut and wrap or converting plant, it is sold to wholesale
  

 2   markets like Costco, Wal-Mart, Sysco, Kroeger, and from those
  

 3   wholesalers, it gets to stores or institutions.  Do I have the
  

 4   flow correct?
  

 5      A.  That's correct.
  

 6      Q.  That's correct.  Okay.  At any of your converter
  

 7   plants, cut and wrap, shred plants, do you, on occasion,
  

 8   receive bulk products from sources other than Saputo cheese?
  

 9      A.  Yes, they are.
  

10      Q.  So when you receive bulk cheese products, to be an
  

11   efficient and profitable marketer, you need to price the
  

12   product, you need to find out what's the most effective and
  

13   profitable source, correct?
  

14      A.  That's correct.
  

15      Q.  So if the same product is available, bulk cheese
  

16   product, is available from two different plants, you are not
  

17   going to pay more for cheese from one plant simply because it
  

18   is further away, are you?
  

19      A.  No.
  

20      Q.  No.  You will pay a price that represent, from either
  

21   location, that represents the same delivered cost to you; is
  

22   that correct?
  

23      A.  That's correct.
  

24      Q.  And then when you further distribute from the
  

25   converter, cut, wrap, shred plant, your customers go through a
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 1   similar process.  If they are looking for wrapped consumer
  

 2   cheese products, they will go through a process that measures
  

 3   the price you are offering against the price some other
  

 4   converter is offering, and they are not going to pay more for
  

 5   product from somebody simply because there is more
  

 6   transportation, they are looking for the lowest delivered cost;
  

 7   is that correct?
  

 8      A.  That's correct.
  

 9      Q.  And when you, when Saputo receives milk or bulk cheese
  

10   from its own plants, the pricing source equation may be a
  

11   little bit fuzzy, but ultimately, when it gets to the price
  

12   that wholesalers are willing to pay, it all comes together so
  

13   that your plants, even though they go through your
  

14   distribution, is competing with cheese from some other plants
  

15   that go through a distribution to the buyer, the wholesaler
  

16   like Wal-Mart, Costco, Sysco, etcetera?
  

17      A.  That's correct.
  

18      Q.  In California, at the California cheese making plants
  

19   that Saputo operates, as I understand your answers to questions
  

20   from Mr. Beshore, you do process your own whey into whey
  

21   products; is that correct?
  

22      A.  We do.  We have one facility that has the capability of
  

23   drying product, which is where the potential for value is
  

24   added, and then we are congregating whey from other plants into
  

25   that facility.
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 1      Q.  All right.  Okay.  What whey products are produced at
  

 2   that whey -- is it a separate facility, first of all?
  

 3      A.  We produce WPC 80, dry whey, lactose, and dry permeate.
  

 4      Q.  Okay.  Just one WPC protein standardized product?
  

 5      A.  I believe in that plant we typically just do WPC 80, or
  

 6   dry whey, and a limited amount of dry whey.
  

 7      Q.  Okay.  And is that a that whey plant a plant that is
  

 8   essentially separate from your cheese plant?
  

 9      A.  It's attached.
  

10      Q.  It is attached.  Okay.
  

11       JUDGE CLIFTON:  Mr. Dryer, would you go back?  You
  

12   mentioned three products, and I didn't quite catch it.  WPC 80,
  

13   and what were the other two?
  

14       MR. DRYER:  Dry whey -- dry sweet whey -- lactose,
  

15   L-A-C-T-O-S-E, and there's a lot of names for the other
  

16   product.  I called it dry permeate, deproteinized whey, there's
  

17   a number of names for it.
  

18       JUDGE CLIFTON:  Dry permeate or deproteinized whey?
  

19       MR. DRYER:  Correct.
  

20       JUDGE CLIFTON:  Okay.  Thank you.
  

21   BY MR. VETNE:
  

22      Q.  The whey processing facility, as I understand, as I now
  

23   understand, receives whey from your cheese plant at that
  

24   location and receives whey from other sources.
  

25      A.  From other of our cheese plants.
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 1      Q.  From your other cheese plants?
  

 2      A.  Right.
  

 3      Q.  So you have a cheese plant that does not have a whey
  

 4   processing?
  

 5      A.  The whey may be processed to some extent, but not to
  

 6   the full extent.
  

 7      Q.  Not processed to the extent of having some water
  

 8   removed?
  

 9      A.  Correct.
  

10      Q.  And then it is put in a truck and shipped to -- where
  

11   is the plant that --
  

12      A.  It is in Tulare.
  

13      Q.  In Tulare?  Are both plants in Tulare?
  

14      A.  Well, we have a number of plants, one in Los Angeles
  

15   area, one in Newman, California.
  

16      Q.  At which --
  

17      A.  Are shipping whey.
  

18      Q.  So a cheese product is produced, there is no whey
  

19   processing facility at those locations that make a commercial
  

20   whey product, so whey, or water-reduced whey, is transferred
  

21   all to Turlock; is that correct?
  

22      A.  To Tulare.
  

23      Q.  Tulare.
  

24      A.  Tulare.
  

25      Q.  Okay.  So your cost to make whey products includes the
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 1   cost of transporting bulk whey from a cheese plant that doesn't
  

 2   make commercial whey products, to a whey plant that does make
  

 3   commercial whey products; is that correct?
  

 4      A.  That's correct.
  

 5      Q.  Does your whey, commercial whey product plant, receive
  

 6   whey from any other cheese makers other than the Saputo plants?
  

 7      A.  No.
  

 8      Q.  Are there plants in California of which you are aware
  

 9   that do receive bulk whey from cheese plants in converted into
  

10   products?
  

11      A.  Yes.
  

12      Q.  Mr. Beshore read you a little bit of legislative
  

13   history on the Agricultural Marketing Agreement Act and when it
  

14   was created, and described a report that said the Congressional
  

15   objective was to raise producer prices.  Do you recall that
  

16   exchange?
  

17      A.  Yes.
  

18      Q.  And does your review of the history, is it such that
  

19   you are aware that the problem back in the '20's and '30's was
  

20   that there was a glut, an overabundance, of a lot of
  

21   agricultural products producing low prices?
  

22      A.  I'm not aware.
  

23      Q.  You are not aware.  Okay.  Is it not true in your
  

24   experience, however, that low prices for milk and other
  

25   commodities are frequently the result of an overabundance of
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 1   that commodity searching for a market?
  

 2      A.  Absolutely.
  

 3      Q.  Can you conceive of any circumstance in which the
  

 4   solution to low prices in that case, was to raise prices?  What
  

 5   would that do to the overabundance?
  

 6      A.  That's what I was referring to in my testimony, that
  

 7   would be disorderly.
  

 8      Q.  Thank you very much.
  

 9       JUDGE CLIFTON:  Mr. Dryer, on page 4 of your testimony, you
  

10   refer to a whey protein concentrate that contains 34 percent
  

11   protein, and that's a WPC 34?
  

12       MR. DRYER:  Correct.
  

13       JUDGE CLIFTON:  And then you mentioned that one of your
  

14   plants makes a WPC 80.
  

15       MR. DRYER:  That's right.
  

16       JUDGE CLIFTON:  And that's an 80 percent protein
  

17   concentrate?
  

18       MR. DRYER:  That's right.  It refers to the concentration
  

19   of the level of protein in the finished product.  So 34, more
  

20   or less mimics milk.  Milk is about that percentage of protein.
  

21   And 80 is a more refined, higher value product, typically.
  

22       JUDGE CLIFTON:  So does it always cost more to produce a
  

23   higher protein value of whey or a higher protein concentrate of
  

24   whey?
  

25       MR. DRYER:  Yes, because the yield of product, resulting
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 1   product that you get, is much lower.  So you get less product
  

 2   to sell, and the value is higher, the cost per unit is higher.
  

 3       JUDGE CLIFTON:  Now, you used some words when Mr. Beshore
  

 4   was asking you about having to pay more, that is, the cost is
  

 5   higher than the value of whey in some circumstances.  Could you
  

 6   explain that to me?  What are you talking about?
  

 7       MR. DRYER:  In the milk price formula for both USDA and
  

 8   California, there's a factor and an element that's tied to the
  

 9   value of dry whey.  And there are times when the value that you
  

10   are paying in the milk is higher than what you can recover in
  

11   the market for the actual product.  If you have even the
  

12   ability to produce the products, many cheese plants don't
  

13   recover any value from whey.  But at times like right now, the
  

14   world market is depressed, a lot of our whey products are
  

15   exported, and the values are way down, and sometimes even below
  

16   the cost to produce the product.  And yet you are paying a
  

17   positive value in the price of milk, so that's what I was
  

18   referring to.
  

19       JUDGE CLIFTON:  What solution would you propose for that
  

20   problem?
  

21       MR. DRYER:  Well, one thing we believe, and it's in the
  

22   document that you graciously allowed us to include, would be to
  

23   change the way that value is attributed in the cost of milk.
  

24   The one that's based on the sale of liquid whey products as
  

25   some relationship to the value of 34 percent whey protein
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 1   concentrate.  We think that's a more realistic value and it
  

 2   takes into account the fact that most cheese plants don't enjoy
  

 3   the benefit from their whey that the milk price formula
  

 4   assumes.  So one of the things that we anticipate proposing is
  

 5   that we look at changing, or at least for the California Order,
  

 6   if there is one, a different whey factor, calculate on a
  

 7   different basis than what we have today.
  

 8       JUDGE CLIFTON:  This may have nothing to do with that, but
  

 9   I don't know.  What is dry permeate?
  

10       MR. DRYER:  When you make whey protein concentrate, there's
  

11   a filtration process that segregates the protein portion of the
  

12   whey from the remaining portion.  The remaining portion is
  

13   primarily made of lactose.  And so when you have a filtration
  

14   process, you have what's called a reten date, which is a
  

15   product you are trying to capture, and you have a permeate, a
  

16   product that is a byproduct more or less.  That product, at
  

17   times, has value, at other times is a cost.  But it is
  

18   primarily a lactose product.  So we refer to that as lactose
  

19   permeate or deproteinized whey.
  

20       JUDGE CLIFTON:  Thank you.  Mr. Vetne?
  

21   BY MR. VETNE:
  

22      Q.  Thank you.  You asked some questions and I had a note
  

23   that I forgot one or two.
  

24           The transaction that we discussed a little bit for
  

25   Saputo, the transfer of whey, either bulk or some water-reduced
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 1   to your whey plant, and the practice of other cheese plants
  

 2   that don't make whey products, similarly taking their whey
  

 3   byproduct of cheese and selling it to a whey specialty plant
  

 4   that makes products, aggregates whey from a lot of sources.
  

 5   Would it be that type of transaction from a cheese plant in
  

 6   liquid form to a whey specialty plant, that that transaction
  

 7   should be the one that you suggest ought to be looked at as may
  

 8   be a place, a transaction place, at which to fix a whey price
  

 9   chargeable to the cheese plant, and the cheese plant chargeable
  

10   to producers for the milk price?
  

11      A.  I agree.  And in the document that was provided by
  

12   Wisconsin Cheese Makers Association, they basically get into
  

13   that issue, because the vast majority of their members don't
  

14   realize much of any benefit from whey.  And as a consequence,
  

15   those that have survived have had to switch to try to add more
  

16   value to their basic cheese products.  So more than 75 percent
  

17   of the plants in Wisconsin now make a specialty cheese, and
  

18   probably almost all of the plants make some kind of added value
  

19   cheese and they need creativity and innovation and extra
  

20   marketing to accomplish that.  But instead of being able to
  

21   keep the fruits of those efforts, they are forced to pay it in
  

22   the cost of milk for a product that they don't produce in the
  

23   form of whey.
  

24      Q.  So there are a number of plants in the country that
  

25   specialize in receiving whey byproduct from cheese plants, and
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 1   converting that whey byproduct to whey products, correct?
  

 2      A.  Correct.
  

 3      Q.  And those transactions from the cheese plant to the
  

 4   whey plant produce a price that can be surveyed and an average
  

 5   price obtained that produces a value of the whey factor of
  

 6   cheese, correct?
  

 7      A.  Correct.
  

 8      Q.  And the plant that receives the whey, in turn, can then
  

 9   respond to the marketplace, and whey, and make whey protein
  

10   concentrates, dry whey, whatever, whatever the marketplace
  

11   demands at that particular period of time, without tying the
  

12   whey value attributable to cheese plants to a particular
  

13   product, correct?  Because those products vary.
  

14      A.  Correct.  If you just surveyed absolute price per unit
  

15   of solids, I guess you could.
  

16      Q.  And Mr. Beshore asked you some questions about, you
  

17   know, what do you do if the price in California goes up and you
  

18   think it's not good for you to receive all that milk.  Well,
  

19   let me ask you a question about that.
  

20           The plants that you have purchased, I assume, worked on
  

21   approved, maintained in California, at some cost, correct?
  

22      A.  Correct.
  

23      Q.  In your business plan, you have some investment-backed
  

24   expectation of being able to produce cheese, operating those
  

25   plants at a certain level of efficiency; is that correct?
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 1      A.  Absolutely.
  

 2      Q.  Absolutely.  So that, and although you might decide to
  

 3   buy half the milk in the future, if prices are bad for making
  

 4   cheese, if you retain just half the milk, what does that do to
  

 5   your per unit cost, your competitiveness, and your
  

 6   investment-backed expectation?
  

 7      A.  That's -- that's a terminal decision.  In other words,
  

 8   if you make the decision not to supply your customers at some
  

 9   moment in time, you are basically out of business then going
  

10   forward.
  

11      Q.  Thank you.
  

12       JUDGE CLIFTON:  Who next has questions for Mr. Dryer?
  

13                        CROSS-EXAMINATION
  

14   BY MR. VANDENHEUVEL:
  

15      Q.  Rob Vandenheuvel, Milk Producers Council.
  

16          Good morning, Mr. Dryer.
  

17      A.  Good morning.
  

18      Q.  So, first off, I guess I should warn you, you'll
  

19   probably get an invoice for the royalties due to my Chairman
  

20   for using his column from a few years back.  It was pulled off
  

21   the website and we'll confirm that.
  

22           Your commentary, or the part of your testimony that
  

23   starts on page 5 on Exhibit 91 is where you include these
  

24   statements from the Milk Producers Council Newsletter, a column
  

25   specifically by our Chairman Mr. Vander Dussen, but there was
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 1   no real closing comments at the end of the quote, where it ends
  

 2   on page 6.  So I guess my question is, what were you trying to
  

 3   convey by including these in your testimony?
  

 4      A.  I was, I guess trying to portray the reason perhaps
  

 5   that milk prices tend to be lower in California than in other
  

 6   regions of the country, and relates to the supply and demand
  

 7   balance in California.  And most of these comments are talking
  

 8   about supply and the excessive supply, or the demand that
  

 9   exists, and the difficulty co-ops have in negotiating higher
  

10   prices as a result of that.
  

11      Q.  So notwithstanding the communication that producers
  

12   have amongst ourselves of how we can better, do a better job of
  

13   managing our supplies to meet the available demand, Saputo did
  

14   not have any periods of time during this OA period where they
  

15   couldn't find a milk supply; is that correct?
  

16      A.  Correct.
  

17      Q.  So in terms of whatever, the producers were discussing
  

18   there was an adequate milk supply for your plant at a
  

19   contracted price?
  

20      A.  Absolutely.  And I would say, I would give a compliment
  

21   to the co-ops in California for providing excellent service and
  

22   making sure we always have the milk we need.
  

23      Q.  They do -- the cost of balancing that the co-ops do is
  

24   a valuable service that you would have?
  

25      A.  Yes.
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 1      Q.  And would you -- would you admit that the Federal Order
  

 2   system, and by the same token, the California system, are not
  

 3   designed, at least there's no language in statute that says
  

 4   they are designed to limit production to make sure that we
  

 5   never produce more milk than is demanded?
  

 6      A.  I'm not aware of that being the case.
  

 7      Q.  You are not aware of any statute that states that --
  

 8      A.  That says -- no.
  

 9      Q.  Let me go to page 17 of your Exhibit 91.  Mr. Beshore
  

10   has talked a little bit about this with regard to the bullet
  

11   point items there that, where -- where you are making claims
  

12   that certain issues are false based on the facts you put
  

13   together in your testimony.  Is that your explanation of that
  

14   page?
  

15      A.  Yes.  That they, those assertions weren't supported by
  

16   the fact.
  

17      Q.  I would like to go through just a couple of those, if
  

18   we could.
  

19          The third bullet point you state that "the argument
  

20   that California milk production is declining because of cows,
  

21   because cows are leaving the state is false."  You were here
  

22   yesterday during my cross-examination of Dr. Schiek where we
  

23   discussed the reliability of the production numbers that USDA
  

24   had and that those are very reliable figures?  Do you recall
  

25   that?
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 1      A.  I do.
  

 2      Q.  And that the estimated cow numbers in the national herd
  

 3   or the state herd in California, are based on a somewhat less
  

 4   reliable survey with a certain sample size limitation?
  

 5      A.  I would say that I rely heavily on the information that
  

 6   USDA provides, and I would give credit to USDA.  I think it is
  

 7   one of the finest things they do for the industry is the
  

 8   quality of information.  And I look at it and use it everyday,
  

 9   and I don't differentiate that this is going to be relied on
  

10   and that can't be relied on.  If someone were to show me a
  

11   better source, I might consider it.  But at this point, I think
  

12   USDA information is fantastic.
  

13      Q.  Well, and you understand this is not a critique of
  

14   USDA, but rather a statement about the limitations of having,
  

15   the difference in the reliability of the figure where there is
  

16   a report where they track for checkoffs and production, very
  

17   reliable, whereas you are relying on surveys, it is a
  

18   difference in reliability, regardless of who is doing that?
  

19      A.  Right.  But it is all there is, so that's all I can
  

20   base my conclusions on.
  

21      Q.  But the use of the word "false" there, a very
  

22   definitive word.  What you are saying is, we do have
  

23   limitation --
  

24      A.  Based on those facts.
  

25      Q.  -- based on the --
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 1      A.  That's correct.  Of the chart I concluded show cow
  

 2   numbers being pretty flat.
  

 3      Q.  And I'll try to slow down because I think we are
  

 4   starting to talk over each other.
  

 5          The next statement in your, or the next bullet in that
  

 6   document, "the argument that producers in other parts of the
  

 7   country have caught up to California production proficiency is
  

 8   false."
  

 9          What you are saying there is that if anyone's made the
  

10   argument that all producers in the U.S. have caught up to
  

11   California's production proficiencies, that's false.  Is
  

12   that --
  

13      A.  I heard a producer here testify early on in the
  

14   proceeding, that producers in the rest of the country have
  

15   caught up to us and we no longer have an advantage, so it was
  

16   kind of in response to that testimony.
  

17      Q.  Okay.  But you would -- you would agree that -- and
  

18   what you are saying there is that you would agree that some
  

19   producers in the United States have adopted the economies of
  

20   scale and large efficiencies of the California dairy, but not
  

21   all of them?
  

22      A.  Totally agree.  But the chart I put up showed 1200 cows
  

23   per herd in California versus 200 or less in the rest of the
  

24   country.  That's still the case.
  

25      Q.  That table that you included in the chart was limited
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 1   to just the dairies with 500 or more herds, correct?
  

 2      A.  Yes, there are other states that have large herd
  

 3   numbers.  Correct.  But smaller numbers of farms.
  

 4      Q.  Okay.  The next bullet, "the argument that California
  

 5   producers have not been listened to is false."
  

 6          Do you see that?
  

 7      A.  Yes.
  

 8      Q.  Let me ask, if you go to your boss and ask for what you
  

 9   believe is a merit-based raise seven times, and he says no
  

10   seven times, do you feel you have been listened to?
  

11      A.  I think I would be looking for a new boss.
  

12      Q.  I think I'll leave that one right there.
  

13           The next bullet, "the argument that depooling does not
  

14   benefit FMMO buyers is false."
  

15           Do you see that bullet?
  

16      A.  Yes.
  

17      Q.  Would you agree that depooling, to the extent that it
  

18   occurs in the Federal Orders, can be done by either a
  

19   Cooperative or a proprietary processor, whoever is the handler
  

20   in that transaction?
  

21      A.  Yes.
  

22      Q.  And that when that depooling is done by a
  

23   producer-owned cooperative, while it has an impact on the pool,
  

24   it's producers that benefit from that decision?
  

25      A.  Yes.
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 1      Q.  The producers of that co-op, that is, that benefit from
  

 2   the decision?
  

 3      A.  Yes.
  

 4      Q.  And when it's done by a proprietary plant, while it may
  

 5   benefit them, it is done to the detriment of pool producers in
  

 6   that Order?
  

 7      A.  That depends totally on what the plant chooses to pay.
  

 8      Q.  Well, that plant is paying their own direct suppliers,
  

 9   but what my question is, do you agree that when depooling is
  

10   done by a proprietary plant acting as a handler, that that
  

11   depooling has a detrimental impact on the pool producers that
  

12   are not selling to that plant?
  

13      A.  Agreed, yes.
  

14      Q.  The next bullet, "the argument that California cheese
  

15   plants can afford to pay the same price as those in the Midwest
  

16   is false," and then you go on and talk about some of the costs
  

17   of transporting and doing business in California.
  

18          Do you see that?
  

19      A.  Yes.
  

20      Q.  You do realize that between California and Wisconsin,
  

21   there are other states that operate in Federal Orders, such as
  

22   Arizona, Oregon, Washington, that also are subject to same
  

23   Class III price in the Federal Orders?
  

24      A.  Yes.
  

25      Q.  And those plants do, I mean, those Orders do include
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 1   plants that manufacture cheese and purchase milk for the use in
  

 2   cheese and whey?
  

 3      A.  Yes.
  

 4      Q.  The next page, page 18, the first bullet.
  

 5      A.  I had the opportunity to depool or buy milk outside the
  

 6   pool.
  

 7      Q.  I'm sorry, what's that?
  

 8      A.  I said those plants had the opportunity to depool or
  

 9   buy milk outside the pool, whereas what you are proposing in
  

10   California would not allow for that.
  

11      Q.  Well, I, if you, what I was bringing to your attention
  

12   was a statement that "the argument that cheese California
  

13   cheese plants can afford to pay the same price as those in the
  

14   Midwest is false."  And so I was merely asking if you were
  

15   aware of other Federal Order areas near, closer to California
  

16   than the Midwest, and you said that you are aware of Arizona,
  

17   states like Arizona, Oregon, and Washington?
  

18      A.  I'm aware, but I don't know what they pay relative to
  

19   the Midwest.
  

20      Q.  On page 18, the first bullet, "the inference that
  

21   California producers, under the California system, make less
  

22   net income than their western counterparts is false."
  

23          That claim in your testimony is based on some of the
  

24   accounting data, I presume, that you include from Genske,
  

25   Mulder, and Frazer, LLP?

4317



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1      A.  Right.
  

 2      Q.  To the extent that California producers, and I think
  

 3   that there has been other testimony in this hearing that
  

 4   California producers have struggled relative to some of our
  

 5   neighboring states, but to the extent that we would agree that
  

 6   California producers have been able to find efficiencies, do
  

 7   you believe that entitles California's cheese plants to a lower
  

 8   regulated minimum price than other regions of the country?
  

 9      A.  I don't think the regulated price should set the milk
  

10   price, I think supply and demand should set the milk price, I
  

11   believe, in the free market.
  

12      Q.  So producers' success in finding economies of scale,
  

13   finding ways to produce milk more efficiently, you are not
  

14   testifying today that that somehow entitles our cheese
  

15   manufacturers, and our manufacture in general, to buying, to
  

16   the ability to buy milk cheaper than anywhere else?
  

17      A.  I think that supply and demand establishes the value of
  

18   the milk, and if a farmer is more efficient he'll make more
  

19   money than his neighbor that's not as efficient as him.
  

20      Q.  The next bullet, "the idea that mega cheese plants
  

21   consuming oceans of milk can compete on a milk price with
  

22   specialty plants buying small volumes of milk is false."  Is
  

23   there any official definition of "oceans of milk"?
  

24      A.  This is kind of literary license only.
  

25      Q.  I was just trying to get a picture.
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 1      A.  I'm trying to paint a picture.
  

 2      Q.  Might these oceans of milk equate to the three plants
  

 3   that we were talking about --
  

 4      A.  When you are talking 10 or 15 million pounds of milk a
  

 5   day at a plant, to me that's an ocean of milk.
  

 6      Q.  And it's been established through your
  

 7   cross-examination with Mr. Beshore, that those plants do have,
  

 8   all have whey processing facilities, those three plants that --
  

 9      A.  Yes.
  

10      Q.  -- and the specialty plants that buy small volumes of
  

11   milk, does Saputo operate any of those, any plants in
  

12   California that would be classified as a small plant buying, a
  

13   specialty plant buying small volumes of milk?
  

14      A.  Everything is relative, what's a small plant in
  

15   California might be a medium to large plant in Wisconsin, so I
  

16   don't know what the definition of that is.
  

17      Q.  Okay.  But it was your characterization.  There's the
  

18   ocean and then there's a specialty plant, so I --
  

19      A.  I'm talking about Wisconsin-type plants, so these are
  

20   smallish, you know, by California standards.  Very small
  

21   plants.
  

22      Q.  These plants --
  

23      A.  When you are responsible for selling pounds of cheese,
  

24   it's easier to get a high price than it is if you are
  

25   responsible for selling a million pounds of cheese.
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 1      Q.  Specialty plants that are buying small volumes of milk,
  

 2   whether Saputo fits that category or not, are they typically
  

 3   making value-added products above, that carry a higher market
  

 4   price than cheddar cheese?
  

 5      A.  I would say so, yes.
  

 6      Q.  When they buy their milk from their buyer, and they
  

 7   base it on a regulated minimum price, and whatever service
  

 8   charges there are, and other premiums, over premiums, do they
  

 9   have a higher regulated minimum price based on the type of
  

10   cheese that they are making versus same regulated milk price
  

11   based on --
  

12      A.  No, as I said before, as a matter of survival, they had
  

13   to extract that value to be able to afford to pay for the whey
  

14   value that they weren't achieving.
  

15      Q.  And the additional values that they are able to create
  

16   above the regulated minimum, the regulated prices that are
  

17   based on cheddar and dry whey, any value from the marketplace
  

18   above and beyond that they don't have to share in the pool,
  

19   correct?
  

20      A.  Unless it is in the form of premiums.
  

21      Q.  That's not shared with the pool, correct?
  

22      A.  Correct.
  

23      Q.  The last bullet on page 18, "the notion that
  

24   California's milk production will decline to the point it
  

25   cannot supply the fluid market is false."  Just one clarifying

4320



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1   question.  Your plants, the plants operated by Saputo in
  

 2   California are not fluid plants, correct?
  

 3      A.  Well, Saputo Dairy Foods, a sister company, makes a
  

 4   number of different higher class products, including little bit
  

 5   of Class I product.
  

 6      Q.  The plants that Mr. Beshore had identified with you on
  

 7   Saputo USA or Saputo Cheese USA, those are cheese plants?
  

 8      A.  Correct.
  

 9      Q.  So you're not, this bullet assumes that the only
  

10   concern you have is making sure that your fluid plant
  

11   colleagues have a supply of milk, you are not concerned about
  

12   your own plant supply of milk?
  

13      A.  I'm very concerned, but the point is, my understanding
  

14   is that orderly marketing requires that the food market is
  

15   serviced.  And again in earlier testimony I heard a producer
  

16   say that there was a realistic possibility that milk supply
  

17   could decline to the point where that wasn't being taken care
  

18   of.  And I -- I would dispute that.  I mean, there's so much
  

19   milk that it is -- Mr. Schiek, Dr. Schiek put up a chart
  

20   showing how much fluid milk demand, how what percentage of the
  

21   total milk supply that is, and it is so small compared to the
  

22   total milk supply.  My point is that it is pretty unrealistic
  

23   to think the milk supply would ever shrink that far.
  

24      Q.  And then the last bullet on page 19, "the argument that
  

25   raising the 4b," I believe that means the Class 4b milk price
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 1   here in California, "by one or two dollars per hundredweight
  

 2   will discourage dairy farms from converting to almonds, which
  

 3   according to testimony, returns the equivalent of $40 per
  

 4   hundredweight is false."
  

 5           I may have missed it.  Was there any specific testimony
  

 6   in this hearing or other hearings that testified that the goal
  

 7   of this hearing is to stop the conversion of almonds?
  

 8      A.  No, a producer early on in the testimony suggested that
  

 9   there's a term for those farms that convert over to almonds
  

10   that it was a threat to milk production in the state because of
  

11   the high value of almonds.  And he testified that it was worth
  

12   the equivalent of $40 a hundredweight.  And the assumption
  

13   would be, if we raise the milk price we could delay, or deter,
  

14   or defer, or stop that from happening.  That was the
  

15   implication of the testimony, I thought.  It was my
  

16   interpretation.
  

17      Q.  But you understand that the prices being proposed under
  

18   Proposal Number 1 are equal to the regulated minimum prices
  

19   that exist in the other ten orders, not nearing $40 a
  

20   hundredweight?
  

21      A.  Right.  And to me, they are not equal, because, again
  

22   you can't avoid the regulated price in California where in
  

23   every other Order you can.
  

24      Q.  Well, the regulated minimum prices are equal.  It's a
  

25   question of who that price applies to, is that what you are
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 1   saying?
  

 2      A.  The regulated price is the same.  The price you end up
  

 3   having to pay may be different.
  

 4      Q.  Okay.  That's all I have.  Thank you.
  

 5       JUDGE CLIFTON:  I'll call on Mr. Richmond unless there are
  

 6   other questions first.  Mr. Richmond?
  

 7                        CROSS-EXAMINATION
  

 8   BY MR. RICHMOND:
  

 9      Q.  Bill Richmond, USDA.
  

10           Thank you, Mr. Dryer, for your testimony.  We really
  

11   appreciate it.  You bring a very unique perspective to this
  

12   hearing, being a --
  

13       JUDGE CLIFTON:  Let me stop you.  Can he point his
  

14   microphone in a different direction to avoid that feedback?
  

15   I need you to be loud enough.
  

16   BY MR. RICHMOND:
  

17      Q.  We thank you, Mr. Dryer, for your testimony.  You bring
  

18   a very unique perspective to this hearing.
  

19      A.  I heard you, you're welcome.
  

20      Q.  So as a dairy product manufacturer that operates in
  

21   both Federal Orders in California, and being a proprietary
  

22   company, we appreciate you being here.
  

23           One thing that really stuck out to us, page 16 of your
  

24   written exhibit, bottom paragraph it says, "Cooperative
  

25   organizations produce a vast majority of milk in the state --"
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 1       JUDGE CLIFTON:  I'm not hearing you loud enough.  Okay.
  

 2   BY MR. RICHMOND:
  

 3      Q.  "They have more than enough bargaining power to
  

 4   negotiate prices with the customers that are reflective of the
  

 5   market conditions that exist in California."
  

 6           And you mention that you pay above the minimum prices
  

 7   in California, so you pay premiums.  You also testified that
  

 8   you pay premiums for milk in Wisconsin.  Would you be willing
  

 9   to perhaps describe the process by which premium that,
  

10   premiums, the level that premiums, describe to us kind of how a
  

11   negotiation perhaps occurs?
  

12      A.  You know, it's just a, we buy milk in the California.
  

13   Two of the larger cooperatives, and it is a matter of sitting
  

14   down and negotiating a price based on the buyer of milk, and
  

15   their, it is like any negotiation, you agree on a volume and
  

16   whether you are going to take it on a level daily basis, and
  

17   basically arrive at a price that's relative to the minimum
  

18   regulated price.
  

19      Q.  Okay.  And so --
  

20      A.  Because that's the given, you have to pay at least the
  

21   minimum.
  

22      Q.  Right.  Okay.  And so because the cooperatives have
  

23   such bargaining power in California, they are able to arrive at
  

24   a premium level with you?
  

25      A.  Well, surprisingly, it is almost like, reminds me of
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 1   the airlines.  Because the -- there's three main cooperatives
  

 2   in California and they are all responsible for moving a lot of
  

 3   milk.  So they are all fearful of losing outlets for their
  

 4   milk, so they are not as aggressive as you would expect on
  

 5   raising prices because they are fearful of losing a customer.
  

 6   So they, the three combined are 80 percent of the milk, and yet
  

 7   they don't exert that power against the buyers of milk as much
  

 8   as you might expect because of the obligation to move all of
  

 9   that milk.  So I mean, it is a fair negotiation I guess is what
  

10   I was saying.
  

11      Q.  Thank you.  We appreciate it.  To revisit the
  

12   discussion on depooling a little bit.  Just so everyone's
  

13   clear, dairy farmers here in California may not completely
  

14   understand what the term depooling, in fact, is.
  

15          Can you just walk us through the decision that Saputo
  

16   has to decide on in a typical Federal Order for a month, and
  

17   how the decision as to whether or not milk is going to be
  

18   pooled or not occurs?
  

19      A.  Yeah.  I mean, it is, in our particular company in our
  

20   instance, we have a large customer base, so in most cases we
  

21   lock in arrangements for milk so our opportunities for
  

22   depooling are somewhat limited.  So we don't engage in
  

23   depooling very often at all in our company.  But we do
  

24   occasionally take advantage of buying milk from Cooperatives at
  

25   below class prices, that's something that we have some
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 1   experience with.  So it's not really depooling, per se, but you
  

 2   would depool in an instance where you would benefit by not
  

 3   having to, you know, pay in money to the pool that you wouldn't
  

 4   otherwise have to pay if you were in the pool.  That's the
  

 5   benefit of depooling.
  

 6          Now, whether you keep that money or share it with the
  

 7   producers, that depends on the competitive conditions, you
  

 8   know.  In some instances in the Midwest, people may depool, and
  

 9   then they give the money to their farmers rather than pay it
  

10   into the pool and share it among all farmers.
  

11      Q.  So is it a fair characterization to say that in, there
  

12   are certain amounts that Saputo may pool milk, that the direct
  

13   suppliers of milk to Saputo may, in fact, receive the same
  

14   price that they had been receiving all along, or would they,
  

15   perhaps, receive the lower price?
  

16      A.  Yeah, you know, I can't recall the last time we
  

17   depooled milk.
  

18      Q.  Okay.
  

19      A.  So I mean, it's not -- it is not something that we
  

20   commonly do.
  

21      Q.  That's fine.  I think that's all we have.  Appreciate
  

22   it very much.  Thank you.
  

23      A.  Just to clarify, we do buy milk at under class prices,
  

24   occasionally.
  

25      Q.  Thank you.
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 1                        CROSS-EXAMINATION
  

 2   BY MR. HILL:
  

 3      Q.  Brian Hill.
  

 4          Just a real quick point of clarification.  Can you
  

 5   please look at page 7 where you have a chart?  I'm going to ask
  

 6   you about the chart.  Just a point of clarification.  This
  

 7   chart is only trying to show the cows per licensed dairy herd;
  

 8   is that correct?
  

 9      A.  That's correct.
  

10      Q.  It's not making any characterization or representations
  

11   of millions of pounds being produced by cows?
  

12      A.  No.
  

13      Q.  If you look at the Y axis, the vertical axis, it does
  

14   say millions pounds per farm; is that just incorrect?
  

15      A.  That's incorrect.
  

16      Q.  Okay.  So what --
  

17      A.  I should have had you proofread my document for me.
  

18      Q.  What do you want that to say?
  

19      A.  That is cows per herd.
  

20      Q.  Okay.
  

21      A.  Cows per licensed herd.
  

22      Q.  Okay.  I just wanted to make sure.
  

23      A.  I appreciate that -- not the embarrassment, but the
  

24   correction.
  

25       JUDGE CLIFTON:  So let us make that change.  And thank you
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 1   so much, Mr. Hill.  I read that over there and I thought it
  

 2   meant what it said, so I would have been misled by that.
  

 3           Ms. Elliott, do you see on page 7, the vertical axis on
  

 4   the chart?
  

 5       MS. ELLIOTT:  Yes.
  

 6       JUDGE CLIFTON:  Will you strike the words there that say,
  

 7   million pounds per farm?
  

 8       MS. ELLIOTT:  Okay.
  

 9       JUDGE CLIFTON:  And would you just write in similar
  

10   fashion, it will be outside the margin of the document, but
  

11   what is shown as the title of it, cows per licensed dairy herd.
  

12       MS. ELLIOTT:  Okay.
  

13       JUDGE CLIFTON:  So you are just repeating what the title of
  

14   it is.  But since we have stricken words, I think we should
  

15   repeat the words that are the title.
  

16       MS. ELLIOTT:  Okay.
  

17       JUDGE CLIFTON:  Cows per licensed dairy herd.  Now, before
  

18   we have redirect, I would invite any additional questions.
  

19           Mr. Beshore?
  

20                        CROSS-EXAMINATION
  

21   BY MR. BESHORE:
  

22      Q.  Marvin Beshore.  A couple of follow ups, Mr. Dryer, to
  

23   questions from others and from myself, too.
  

24          Let me show you a document that I'm going to ask -- ask
  

25   to be marked with the next consecutive number, if we could,
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 1   your Honor.
  

 2       JUDGE CLIFTON:  Let us do that.  Ms. Elliott, I'm thinking
  

 3   this would be Exhibit 96; is that correct?
  

 4       MS. ELLIOTT:  That's correct.
  

 5       JUDGE CLIFTON:  And I have had a request for a break.  So,
  

 6   don't leave until you have gotten your copy of 96, and then you
  

 7   may start your break.  It's approximately, it is almost 10:40,
  

 8   so please be back and ready to go at 10:55.  10:55.
  

 9       (Whereupon, a break was taken.)
  

10       JUDGE CLIFTON:  We're back on record at 10:56.  Has
  

11   everyone got a copy of Exhibit 96?  If you do not, raise your
  

12   hand.  It appears no hands are raised.  Mr. Beshore, you may
  

13   proceed.
  

14   BY MR. BESHORE:
  

15      Q.  Thank you, your Honor.
  

16          And do you have Exhibit 96, Mr. Dryer?
  

17      A.  Yes, I do.
  

18      Q.  And that's the exhibit, the information that you
  

19   referred to in your prepared statement about the three largest
  

20   plants, etcetera?
  

21      A.  Yes.
  

22      Q.  Did you -- I think you testified in response to
  

23   questions from Mr. Vetne perhaps, that there are some plants
  

24   that process whey in California which purchase concentrated,
  

25   whey concentrate, liquid whey from other plants.  Did I
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 1   understand that right?
  

 2      A.  Yes.
  

 3      Q.  Okay.  Does Saputo, is Saputo one of those?
  

 4      A.  No.
  

 5      Q.  But there are -- do you know how many there might be in
  

 6   California?  How many plants?
  

 7      A.  I can't say how many.  I don't think it's a huge number
  

 8   I think it is more difficult to sell liquid whey in California
  

 9   than other regions, but there -- there are some.
  

10      Q.  More than one?
  

11      A.  I think more than one.
  

12      Q.  Okay.
  

13      A.  I'm familiar with one.
  

14      Q.  Okay.  You are familiar with anymore than one?
  

15      A.  I think there's more than one, I'm familiar with one.
  

16      Q.  Okay.  So when we look at Exhibit 96, we could -- we
  

17   would know that the plants, the small plants which do not
  

18   process their own whey, have some outlets available within the
  

19   state to, if they choose, to sell the liquid whey?
  

20      A.  In the form of whole whey, correct.
  

21      Q.  In the form of whole whey, you mean --
  

22      A.  Non-concentrated.
  

23      Q.  Not concentrated.
  

24      A.  Or dispose of.
  

25      Q.  What?
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 1      A.  If they can't find an outlet for their whey, they would
  

 2   have to, they would be faced with disposing of it.
  

 3      Q.  Yeah, I understand.  But there are some outlets, some
  

 4   outlets for plants that don't have their own processing plants.
  

 5      A.  I don't know how many outlets there are for single
  

 6   strength, whole whey, unconcentrated whey.  There are outlets
  

 7   for RO'd and UF'd whey that have gone through some degree of
  

 8   concentration.
  

 9      Q.  Okay.
  

10      A.  I'm not familiar with other outlets.
  

11      Q.  Okay.  RO being reverse osmosis?
  

12      A.  Correct.
  

13      Q.  And UF being ultrafiltrated?
  

14      A.  Correct.
  

15      Q.  And those are technologies that are less expensive than
  

16   evaporators, for instance?
  

17      A.  When we get to the evaporators and dryers, then you are
  

18   talking major capital investment.
  

19      Q.  Okay.  But it is possible for smaller cheese processors
  

20   to invest in RO or UF equipment, and concentrate some of their
  

21   whey if they choose that --
  

22      A.  Correct, if you think $4 or $500,000 is small.
  

23      Q.  Okay.  That's the cost of what UF or RO equipment --
  

24      A.  RO's somewhere in that --
  

25       JUDGE CLIFTON:  Mr. Dryer, you are the guilty party here,
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 1   beginning to answer too soon.
  

 2       MR. DRYER:  Sorry, your Honor.
  

 3       JUDGE CLIFTON:  Thank you.
  

 4       MR. DRYER:  Did I answer too soon?
  

 5       JUDGE CLIFTON:  Yes, twice.
  

 6   BY MR. BESHORE:
  

 7      Q.  What is the -- what did you mention as being the cost
  

 8   of UF or RO equipment?
  

 9      A.  I just said if, you know, we said that it is a small
  

10   investment, but it is hundreds of thousands of dollars.  I was
  

11   throwing out numbers, 3, 4, $500,000.
  

12      Q.  Depending on --
  

13      A.  The size of the --
  

14       JUDGE CLIFTON:  Do you want me to stand next to Mr. Beshore
  

15   with a stop sign?
  

16       MR. DRYER:  I'm sorry, your Honor, he signaled with his
  

17   hand and I thought that was asking for me to say something.
  

18       JUDGE CLIFTON:  No, no, his hands are part of his
  

19   expression of the question.
  

20       MR. BESHORE:  Should I keep my hands on the podium?
  

21       MR. DRYER:  He looks Italian.
  

22       MR. BESHORE:  I'm sorry.
  

23   BY MR. BESHORE:
  

24      Q.  I don't know whether we got that answer or not.  Okay.
  

25   We got it.
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 1          Okay.  Just a couple other things on whey.  In the
  

 2   Federal Order whey formula, it's true, is it not, that it can
  

 3   go negative?
  

 4      A.  That's correct.
  

 5      Q.  Okay.  So that -- and by that we mean that in some
  

 6   cases that it's happened, the contribution of whey, of the
  

 7   value of whey in Class III, in the minimum cheese price in
  

 8   Federal Orders is actually a negative amount, correct?
  

 9      A.  That could happen.
  

10      Q.  Well, it has happened?
  

11      A.  It has happened.
  

12      Q.  In fact, during 2008, '09, there was six, eight months
  

13   when it was negative consistently for those periods of time,
  

14   correct?
  

15      A.  Correct.
  

16      Q.  Okay.  And presently, it's, the value is very, very
  

17   minimal on the positive side, correct?
  

18      A.  Correct.  The make allowance is just a hair under 20
  

19   cents, so if the cost falls below 20 cents, it is negative.
  

20      Q.  Okay.  That's a formula that works pretty well in terms
  

21   of reflecting the value, wouldn't you agree?
  

22      A.  Historically, but in recent times the value of whey has
  

23   vastly exceeded the make allowance and it puts pressure on
  

24   plants to be able to afford a price.
  

25      Q.  By that you just find -- when the whey value is up and
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 1   therefore, it is generating a positive value, but on the buy
  

 2   side, you don't like it that way so much.
  

 3      A.  If you look at my document that you objected to, only
  

 4   six percent of the plants in the country make dry whey of the
  

 5   cheese plants.  So most of the plants are making other products
  

 6   and the relationship between products is not consistent.
  

 7      Q.  Okay.  So let's just talk about that a little bit.  If
  

 8   you are going to use -- okay.  So when you use product prices
  

 9   to generate minimum milk prices in the Federal Order system or
  

10   in California State Order system, you need various factors to
  

11   get from product price to milk price, correct?
  

12      A.  Correct.
  

13      Q.  Okay.  You need, first of all, information about what
  

14   the product price is, correct?
  

15      A.  Correct.
  

16      Q.  And you know, for these various whey products, that's
  

17   various non-dry whey products, that's basically, there's not
  

18   much out there, true?
  

19      A.  True.  I liked Mr. Vetne's idea about surveying prices.
  

20   I thought that was interesting.
  

21      Q.  Right.  That's not being done now?
  

22      A.  No.
  

23      Q.  Okay.  And if you were doing, if just a follow through
  

24   on Mr. Vetne's idea, okay?  If you were surveying those prices,
  

25   hypothetically -- we're not -- but if you did, if you surveyed
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 1   those prices into that plant that then has the choice of making
  

 2   all these multiple different products, what would, what yield
  

 3   factor would you use?  By the way, yield factor is another
  

 4   thing you need to get from a survey product price to a producer
  

 5   price, you need -- that was a -- you were nodding
  

 6   affirmatively?
  

 7      A.  I'm waiting.  Are you -- I don't want to violate my
  

 8   jumping in too soon.
  

 9      Q.  Thank you.  To get from -- let's just go through the
  

10   whole thing, then.  To get from product price to producer
  

11   minimum milk price, you need the product price information, you
  

12   need a yield factor, and you need a make allowance, correct?
  

13      A.  The way the system works today, yes.
  

14      Q.  Okay.  And when you are, in Mr. Vetne's hypothetical,
  

15   you are selling to somebody that can make it into the, whatever
  

16   product the market, that works best for the market as he
  

17   hypothesized, how do you know what the yield factor is or the
  

18   make allowance?
  

19      A.  Because if Mr. Vetne's idea were employed, in the milk
  

20   formula you have, on USDA side, 5.9 pounds of whey solids, and
  

21   you and value those at the survey prices being received for
  

22   whey prices, so you don't need yield factors, or make
  

23   allowances or any of those complications.
  

24      Q.  Just take the gross price, you would be satisfied to
  

25   work it that way?
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 1      A.  Is the survey price of what whey solids are being
  

 2   traded for in the market, in liquid form or whatever form.
  

 3      Q.  Okay.  That would be one way --
  

 4      A.  It is an intriguing thought, that's all.
  

 5      Q.  -- one way to do it.  Okay.  Do you, do you export
  

 6   products from the processing manufactured in California?
  

 7      A.  Yes.
  

 8      Q.  Do you care to tell us what percentage or range of
  

 9   California production is exported?
  

10      A.  No.
  

11      Q.  In response to a question from Mr. Richmond, I think
  

12   you indicated, I just want to be clear, that in most of your
  

13   negotiated contracts with Cooperatives, the terms include and
  

14   setting aside price, the terms include volumes of agreed
  

15   purchases and sales, correct?
  

16      A.  Correct.
  

17      Q.  Okay.  And delivery schedules?
  

18      A.  Yes.
  

19      Q.  Okay.  Price, of course?
  

20      A.  Yes.
  

21      Q.  Quality stipulations?
  

22      A.  Yes.
  

23      Q.  Are there other components to those negotiated
  

24   contracts that I'm missing?
  

25      A.  I don't think so.
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 1      Q.  Okay.  And you said that, in response perhaps to
  

 2   Mr. Richmond or someone else, that you do, at some Saputo
  

 3   plants, purchase milk for less than class price.
  

 4      A.  Correct.
  

 5      Q.  Now, those, of course, those purchases are not through
  

 6   any of your negotiated contracts, correct?
  

 7      A.  Correct.
  

 8      Q.  They are off the spot market?
  

 9      A.  Correct.
  

10      Q.  Okay.  So what percentage of your milk outside of
  

11   California, the Wisconsin plants, what percentage of your milk
  

12   supply in those plants is purchased on the spot market as
  

13   opposed to from your independent producers or under Cooperative
  

14   contracts?
  

15      A.  I can't disclose that.
  

16      Q.  Can you give us some idea of the -- it is in the single
  

17   digits of percentages?
  

18      A.  I can't comment on that.
  

19      Q.  You can't comment at all?
  

20      A.  It's -- it is not in the public domain.
  

21      Q.  That I understand, but isn't it correct, isn't it true
  

22   that the great majority of your milk is purchased under
  

23   negotiated contracts with Cooperatives and/or directly from
  

24   independent dairy farmers?
  

25      A.  I'm not comfortable answering that given the directives
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 1   that I received about public information.
  

 2      Q.  Okay.  Can you -- can you talk about the average price
  

 3   under class that you experience when you purchase spot sales in
  

 4   the distressed market?
  

 5      A.  As I did with mailbox milk prices, I would point you to
  

 6   industry information, and the best source for that that I know
  

 7   of is Dairy Market News that reports on those sales.
  

 8      Q.  Okay.  Mr. Vetne asked you about acquiring a product at
  

 9   your distribution centers.  Do you recall that?
  

10      A.  Yes, I do.
  

11      Q.  Okay.  And you said you sometimes acquire products from
  

12   other than Saputo sources.  Did you -- did I understand you
  

13   correctly or not?
  

14      A.  I think that's mixed a little bit.  I think he was
  

15   asking if, you know, packaging or processing facility, if we
  

16   acquire a product to utilize with our own product, and I said
  

17   yes.  He didn't ask whether we were receiving finished product
  

18   at a distribution center, to my recollection.
  

19      Q.  Okay.  So your distribution centers, it is all Saputo
  

20   branded?
  

21      A.  Well, no.  We -- we distribute other cheese companies
  

22   products as well, so, yeah, I guess.  But he didn't ask me
  

23   that.
  

24      Q.  But those are what, cheeses you don't make yourselves,
  

25   correct?
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 1      A.  Correct.
  

 2      Q.  I think that's all I have.  Thank you very much,
  

 3   Mr. Dryer.
  

 4       JUDGE CLIFTON:  Mr. Beshore, stay, thank you.  Do you,
  

 5   Mr. Beshore, intend to introduce into evidence the three
  

 6   exhibits that you had him identify?
  

 7       MR. BESHORE:  I do.  I would so move.
  

 8       JUDGE CLIFTON:  All right.  Let's deal with that now and we
  

 9   can see if there's any objection.  Let me start with
  

10   Exhibit 94.  Exhibit 94 is the Saputo map and list of
  

11   distribution centers and plants.  Does anyone wish to ask
  

12   Mr. Dryer any questions about Exhibit 94 before determining
  

13   whether you have any objections to it being admitted?  No one.
  

14   Are there any objections to the admission into evidence of
  

15   Exhibit 94?  There are none.  Exhibit 94 is admitted into
  

16   evidence.
  

17           (Thereafter, Exhibit Number 94
  

18            was received into evidence.)
  

19       JUDGE CLIFTON:  Exhibit 95 is the graph showing Saputo
  

20   plants in Wisconsin and county producer pay price premiums, and
  

21   the source is indicated at the bottom.  Does anyone wish to
  

22   question Mr. Dryer before determining whether you have any
  

23   objection for the admission into evidence of Exhibit 95?  No
  

24   one.  Is there any objection to the admission into evidence of
  

25   Exhibit 95?  There are none.  Exhibit 95 is admitted into
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 1   evidence.
  

 2           (Thereafter, Exhibit Number 95 was
  

 3            received into evidence.)
  

 4       JUDGE CLIFTON:  With regard to Exhibit 96, which is the one
  

 5   we just looked at, does anyone wish to question Mr. Dryer about
  

 6   this document before determining whether you object?  No one.
  

 7   Is there any objection to the admission into evidence of
  

 8   Exhibit 96?  There are none.  Exhibit 96 is admitted into
  

 9   evidence.
  

10            (Thereafter, Exhibit Number 96 was
  

11            received into evidence.)
  

12       JUDGE CLIFTON:  Mr. Beshore?
  

13       MR. BESHORE:  Your Honor, I'm sorry.  I -- I went back to
  

14   my desk and looked at my notes.  I forgot one question for
  

15   Mr. Dryer, if I might.
  

16   BY MR. BESHORE:
  

17      Q.  In California, do you, does Saputo supply information
  

18   to AMS for the NDPSR reports?
  

19      A.  Yes.
  

20      Q.  Thank you.
  

21       JUDGE CLIFTON:  Redirect?
  

22                      REDIRECT EXAMINATION
  

23   BY MR. ENGLISH:
  

24      Q.  Thank you, your Honor.  Chip English.
  

25           Let me start a little bit, not where that question was,
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 1   where the others were, and just make something clear for the
  

 2   record.  When you said that you had instructions from higher up
  

 3   about what you could testify about, you were referring to the
  

 4   obligations that you, as an employee, have regarding the kinds
  

 5   of statements that a public company can make outside of the
  

 6   statements it makes regulated by the Securities and Exchange
  

 7   Commission; is that correct?
  

 8      A.  That's correct.
  

 9      Q.  So, for instance, there is, since 2000 and the passage
  

10   of Sarbanes and Oxley in 2002, that is S-A-R-B-A-N-E-S,
  

11   O-X-L-E-Y -- significant and severe restrictions, literally
  

12   criminal rules with respect to what you could be permitted to
  

13   say, correct?
  

14      A.  That's correct.
  

15      Q.  Okay.  So it's not a matter of choice, you are not
  

16   telling Mr. Beshore, "I choose not to tell you," you are
  

17   saying, "because of the selective disclosure rules that came
  

18   about in 2000 regulations, and their further enforcement under
  

19   Sarbanes and Oxley," that you are literally limited on what you
  

20   can say?
  

21      A.  That's right.
  

22      Q.  Thank you.  So I just have three quick areas to discuss
  

23   with you.
  

24          First, you had a discussion led by Mr. Vandenheuvel
  

25   about an employee going to his employer making merit-based
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 1   arguments for a raise.
  

 2          Do you remember that?
  

 3      A.  Yes, I do.
  

 4      Q.  Now, if those merit-based arguments, in this
  

 5   proceeding, of course, it is not going to your, you know, your
  

 6   boss, there's a third party out there you are going to,
  

 7   correct?
  

 8      A.  That's right.
  

 9      Q.  And, you know, if you make that argument seven times to
  

10   a third party, and if you go to court once because you don't
  

11   like what the third party's done, and you lose all seven times
  

12   before the third party, and you lose before the court, would
  

13   you maybe consider your merit, reconsider your merit-based
  

14   argument?
  

15      A.  I certainly would think about it.
  

16      Q.  And Mr. Vandenheuvel, I think, sort of implied that
  

17   that, and perhaps I'm not sure quite what I understood, but I
  

18   want to understand some of the things Saputo has done in
  

19   California for the dairy industry.
  

20           You purchased plants from Land O'Lakes that
  

21   Land O'Lakes chose not to continue investing in; is that
  

22   correct?
  

23      A.  Correct.  It was, the company was called Cheese and
  

24   Protein International, which was owned by Land O'Lakes.
  

25      Q.  And Saputo came in and purchased those plants, and we
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 1   can't talk about how much, but you've made some investments in
  

 2   those plants, correct?
  

 3      A.  That's correct.
  

 4      Q.  Was there also a company called F and A Cheese?
  

 5      A.  That's right.
  

 6      Q.  Can you tell me something about what was going on with
  

 7   F and A Cheese and what Saputo did?
  

 8      A.  F and A Cheese was one of the victims of the whey price
  

 9   run up that occurred in 2007.  They were fortunate to have a
  

10   whey dryer with their facility, so they did realize benefits
  

11   from selling dry whey, but what happened was, when the price
  

12   ran up as high as it did, which was a record at the time, they
  

13   were unable to sell the product so they built huge inventories.
  

14   And finally the price came back down substantially, and they
  

15   were in a position where they were unable to pay their bills,
  

16   they were unable to pay their farmers, and they were defaulting
  

17   on their payroll obligations.  And so we came in and bought the
  

18   company and provided them with enough money to pay back all
  

19   their creditors and farmers, and we have provided a home then
  

20   for those producers going forward.  And saved the jobs for
  

21   those employees.
  

22      Q.  Now, looking at Exhibit 96, which Mr. Beshore has
  

23   helpfully put into the record, I would like to discuss that a
  

24   little bit.
  

25           Does this, first of all, in the sort of middle column,

4343



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1   number of plants that process whey, there's a footnote 3.  So,
  

 2   first, let's talk about the fact that 13 out of 57 of the
  

 3   plants, according to CDFA, somehow process whey, which means
  

 4   that 44 of the total plants don't process whey at all, correct?
  

 5      A.  Correct.
  

 6      Q.  Now, of those 13, how many, to your knowledge, on a
  

 7   regular basis, process and make dry whey?
  

 8      A.  To my knowledge, one.
  

 9      Q.  Okay.  And this range of products in footnote 3 could
  

10   be any, I mean, obviously could be more than one, but it could
  

11   be limited to just one of those products, correct?
  

12      A.  Correct.
  

13      Q.  And for instance, when you look at dry whey
  

14   (animal/human) it would be making dry whey just for animal
  

15   consumption, correct?
  

16      A.  That's correct.  But like I said, I only know of one
  

17   plant that dries whey on a regular basis.
  

18      Q.  Dry whey.  I guess what I was getting at, I'm sorry, I
  

19   apologize, I should have focused on that one.  So concentrated
  

20   whey, the last one, the very last one, some of that
  

21   concentrated whey is being made, according to CDFA, for animal
  

22   consumption, correct?
  

23      A.  According to this document, yes.
  

24      Q.  Okay.  And I think you answered this question with
  

25   Mr. Beshore, did the investment in any kind of whey processing
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 1   facility, is, I think you said a major investment.
  

 2      A.  Especially when you get into drying products,
  

 3   evaporating and drying them, now you are talking major, major
  

 4   investments.  In fact, the investment in whey processing for a
  

 5   large scale plant is often higher than the investment in the
  

 6   cheese plant that it is attached to.
  

 7      Q.  Thank you.  That's all I have.
  

 8       JUDGE CLIFTON:  Mr. Dryer, is there anything you would like
  

 9   to add before I invite you to step down?
  

10       MR. DRYER:  There's only one thing I wanted to correct.
  

11   And Mr. Beshore asked me about how long it's been since I was
  

12   responsible for procuring milk for the company, and I looked
  

13   and it was February of 2010.  And I think I had said four
  

14   years, so it's more like five and a half years.  That's a
  

15   correction.
  

16       JUDGE CLIFTON:  Thank you.  Mr. Dryer, thank you so much
  

17   for what you have added to the proceeding.  Is he going to
  

18   testify again, Mr. English?
  

19       MR. ENGLISH:  I don't know.
  

20       JUDGE CLIFTON:  All right.  Thank you.  Thank you very
  

21   much.  You may step down.
  

22           All right.  Let's see, Ms. Vulin is asking questions of
  

23   the next witness; is that correct?
  

24       MS. VULIN:  Yes, your Honor.
  

25       JUDGE CLIFTON:  All right.  You may distribute your
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 1   documents.  And everyone else, once you have gotten your copy
  

 2   of the document you may have a five-minute stretch break.  But
  

 3   please remain seated to facilitate the distribution of this
  

 4   next one.
  

 5           Ms. Elliott, I think this next one will have a number
  

 6   of 97; is that correct?
  

 7       MS. ELLIOTT:  That's correct.
  

 8       JUDGE CLIFTON:  All right.  You may number your document
  

 9   97.  Thank you.
  

10            (Thereafter, Exhibit Number 97 was marked
  

11            for identification.)
  

12       JUDGE CLIFTON:  All right.  Let's go back on record.  It is
  

13   11:24.  Mr. Newell, is this your first time testifying in this
  

14   proceeding?
  

15       MR. NEWELL:  Yes, it is.
  

16       JUDGE CLIFTON:  All right.  I'll swear you in in a seated
  

17   position.  If you would raise your right hand.
  

18           Do you solemnly swear or affirm under penalty of
  

19   perjury that the evidence you will present will be the truth?
  

20       MR. NEWELL:  I do.
  

21       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

22   name.
  

23       MR. NEWELL:  Michael Newell, N-E-W-E-L-L.
  

24       JUDGE CLIFTON:  Thank you.  Ms. Vulin, you may proceed.
  

25       MS. VULIN:  Ashley Vulin.  And your Honor, we'd ask that
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 1   Mr. Newell's testimony be marked as the next exhibit, I believe
  

 2   Exhibit 97.
  

 3       JUDGE CLIFTON:  Yes, it has been so marked.
  

 4                       DIRECT EXAMINATION
  

 5   BY MS. VULIN:
  

 6      Q.  Mr. Newell, will you please read your statement into
  

 7   the record?
  

 8      A.  Hello, my name is Michael Newell and I'm currently
  

 9   employed by HP Hood, LLC, as a Director of Sales for the
  

10   Western United States.  I obtained my -- I obtained a Bachelor
  

11   Degree in Economics from UC Berkeley in 1987, and a MBA from
  

12   the Wharton School of Business in 1991.  From 1987 until May of
  

13   2007, I worked in a variety of positions with Crystal Cream &
  

14   Butter Company, my family's milk processing business which is
  

15   located in Sacramento, California.  Relevant to today's
  

16   testimony are my -- are the positions I held as a Sales
  

17   Marketing Analyst from 1991 until 1997, Vice President of
  

18   Marketing from 1997 to 2003, and Company President from
  

19   February of 2003 through October 2007.  In May of 2007,
  

20   Crystal's dairy assets were sold to HP Hood, and on November 1,
  

21   2007, HP Hood sold the Crystal brand and its conventional milk
  

22   business to Foster Farms Dairy in Modesto, California.  At that
  

23   time, I transitioned to my present position at HP Hood.  The
  

24   purpose of my testimony is to discuss the difficulties that
  

25   Crystal had in balancing its milk supply in the years leading
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 1   up to the sale of the company and the part, that a combination
  

 2   of mandatory pooling and high whey value played in creating
  

 3   these disorderly market conditions.
  

 4   Overview of Crystal Cream & Butter Co.
  

 5           Crystal Cream & Butter Company was founded in
  

 6   Sacramento in 1901.  The Hansen family owned the business from
  

 7   1921 until its sale in 2007.  Crystal based its business on
  

 8   core principles of quality, service, integrity and competitive
  

 9   pricing.  Crystal built an extremely strong brand name in the
  

10   Sacramento Valley by consistently advertising on radio,
  

11   television, and print media from the late 1950's through the
  

12   early 2000's.  A key component of Crystal's success was its
  

13   high quality milk supply, which was almost entirely purchased
  

14   directly from independent dairy farmers located within 70 miles
  

15   of the Sacramento processing facilities.  We took great pride
  

16   in having a direct relationship with our milk producers and
  

17   felt that working with them to maximize the quality helped set
  

18   us apart from our competition.
  

19           Between 1990 --
  

20       JUDGE CLIFTON:  Let me stop you.  You omitted one word, and
  

21   I want to know whether you want to re-read that to include it,
  

22   it was the word local.
  

23       MR. NEWELL:  Yes, I want to re-read that.
  

24       JUDGE CLIFTON:  All right.
  

25       MR. NEWELL:  We took great pride in having a direct
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 1   relationship with our local milk producers and felt that
  

 2   working with them to maximize quality helped set us apart from
  

 3   our competition.
  

 4           Between 1990 and 2006, Crystal's annual milk purchases
  

 5   ranged from 45 million to 60 million gallons.  During this
  

 6   period, Crystal had between 400 and 500 employees.  For most of
  

 7   its business life, Crystal was a full line manufacturer
  

 8   producing fluid milk, cultured products, ice cream, butter, and
  

 9   nonfat dried milk.  Until 1996, all of these products were
  

10   produced at Crystal's downtown plant in Sacramento.  In 1996,
  

11   Crystal opened a state-of-the-art milk bottling facility on
  

12   Belvedere Avenue in Sacramento, which also incorporated ESL
  

13   pasteurization capabilities.
  

14       MS. VULIN:  And I'll stop you right there.  You had said a
  

15   state-of-the-art milk bottling facility on Belvedere Avenue.
  

16   Would you like to add the word "milk" to the testimony?
  

17       MR. NEWELL:  I would like to add the word "milk" to the
  

18   testimony.
  

19       JUDGE CLIFTON:  All right.  Ms. Elliott, on page 2, first
  

20   full paragraph, fifth line down, near the end of that line
  

21   we're going to add the word "milk" before the word "bottling",
  

22   and would you read that sentence again, please, Mr. Newell?
  

23       MR. NEWELL:  In 1996, Crystal opened a state-of-the-art
  

24   milk bottling facility on Belvedere Avenue in Sacramento, which
  

25   also incorporated ESL pasteurization capabilities.  Fluid milk
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 1   accounted for approximately 65 percent of Crystal's 140 to 180
  

 2   million of annual sales.
  

 3       MS. VULIN:  So there also you would like to add an
  

 4   apostrophe s after Crystal, so it reads "65 percent of
  

 5   Crystal's $140 to $180 million.
  

 6       MR. NEWELL:  I would.
  

 7       JUDGE CLIFTON:  Ms. Elliott, thank you.
  

 8   BY MS. VULIN:
  

 9      Q.  Thank you, your Honor.
  

10          I'll have you read that sentence again, if you will,
  

11   and then continue.
  

12      A.  Fluid milk accounted for approximately 65 percent of
  

13   Crystal's 140 to 180 million of annual sales.
  

14       JUDGE CLIFTON:  Million what?
  

15       MR. NEWELL:  Million dollars of annual sales.
  

16       JUDGE CLIFTON:  Okay.  One more time.
  

17       MR. NEWELL:  Fluid milk accounted for approximately 65
  

18   percent of Crystal's $140 to $180 million of annual sales.
  

19           Crystal served the full gamut of customers, schools,
  

20   restaurants, independent distributors, convenience stores --
  

21   and I want to add an "S" after "stores" -- other processors and
  

22   grocery stores from San Joaquin County, north to the Oregon
  

23   border.
  

24       JUDGE CLIFTON:  And thank you, Ms. Elliott, for adding that
  

25   "S" to store to make it plural.
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 1       MR. NEWELL:  In the late 1990's, Crystal decided to exit
  

 2   the manufacturing of nonfat dry milk due to the age and
  

 3   inefficiency of its powder operations.  This decision made
  

 4   balancing the independent raw milk supply a very important part
  

 5   of running our business, especially when schools were out of
  

 6   session during holiday and summer breaks.  To balance our raw
  

 7   milk supply, our Vice President of Producer Relations created
  

 8   productive relationships with other processors and milk
  

 9   cooperatives in order to place excess milk in times of slow
  

10   demand, or obtain additional milk in times of high demand.
  

11   Although Crystal's milk supply contracts with the independent
  

12   dairy farmers had specific -- sorry, let me read that sentence
  

13   again.
  

14           Although Crystal's milk supply contracts had, with the
  

15   independent dairy farmers had specific volume caps,
  

16   historically these quantities were never enforced.
  

17   BY MS. VULIN:
  

18      Q.  Can I stop you?  Can you just tell me a little bit more
  

19   about what a specific volume cap is?
  

20      A.  So our contracts said we would contract, we would
  

21   purchase a thousand gallons of milk a day would be what we
  

22   would agree to buy from the dairy.  But we didn't hold them to
  

23   those contracts.  So if milk production exceeded that, we would
  

24   pick up the milk.
  

25      Q.  Okay.  So so even though were you contracted to take on
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 1   the milk because of the relationships you had with your
  

 2   suppliers, you would take whatever they produced?
  

 3      A.  Right.  Precisely.
  

 4       JUDGE CLIFTON:  Now, I wondered if -- if you want me to
  

 5   have the record copy of this exhibit add the word "raw" about
  

 6   five lines up from the bottom.  The sentence says "to balance
  

 7   our milk supply" and the way you read it was to balance our
  

 8   "raw" milk supply.  Do you want us to insert "raw" on the
  

 9   record copy?
  

10       MR. NEWELL:  Sure, I mean, that would be, be more specific.
  

11       JUDGE CLIFTON:  I am going to ask that "raw" be added
  

12   between the word "our" and the word "milk".  Thank you.
  

13   BY MS. VULIN:
  

14      Q.  I'll have you pick up again in the part of the sentence
  

15   on bottom of page 2.
  

16      A.  We would take all the milk -- we would -- would take
  

17   all the milk that our producer partners could produce.  We
  

18   viewed our producers as a key part of our success and wanted to
  

19   have the most productive relationship we could.
  

20          As we move through the early 2000's, it became
  

21   increasingly difficult to balance our independent milk supply,
  

22   as finding a home for our extra raw milk became more
  

23   problematic.  The excess production capacity in the Northern
  

24   California market grew progressively tighter as milk production
  

25   grew.  Our VP of Producer Relations had to look beyond Northern
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 1   California to Southern California, and out-of-state, to place
  

 2   our milk.  She related --
  

 3      Q.  Can I ask you to read that sentence one more time?
  

 4      A.  Our VP of Producer Relations had to look beyond
  

 5   Northern California to Southern California, and out-of-state,
  

 6   to place our excess milk.  She related stories of other
  

 7   companies having similar difficulties and of milk moving
  

 8   out-of-state to Idaho and beyond.  Finally, before the summer
  

 9   of 2006, we made the difficult decision to enforce the volume
  

10   caps in our milk supply contracts.  The tight capacity
  

11   situation in Northern California left us no choice.  Those
  

12   producers which exceeded their contracted volume had to find
  

13   another home for their extra milk.  This created quite a stir
  

14   in the producer community.  I recall attending a dairy council
  

15   meeting in June of 2006, and one of the long-time producer
  

16   board members approached me and wanted to know "what in the
  

17   hell we were doing" by capping our producers.  I didn't realize
  

18   the significance of our decision at the time, but we were
  

19   really on the leading edge of a change in the marketplace.
  

20   Within a year or two, the oversupply conditions in the state
  

21   had reached the point that the large cooperatives had to
  

22   institute their own base plans because they, themselves, did
  

23   not have processing capacity for the milk produced by their
  

24   members.
  

25      Q.  So when you used the phrase "on the leading edge of a
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 1   change in the marketplace," are reaching to a change where
  

 2   producers had to start limiting how much milk they could take
  

 3   on?
  

 4      A.  Yes.  It was -- it was not always easy to find a home,
  

 5   but you could find a home if you had extra milk.  At least that
  

 6   was our experience.
  

 7      Q.  But you hit a point where that was just no longer the
  

 8   case.  And you are saying you saw that, not only internally,
  

 9   but heard anecdotally that's also what was happening to other
  

10   companies, including cooperatives?
  

11      A.  Yes.
  

12      Q.  Thank you.  You may continue.
  

13      A.  At the time Crystal experienced its milk balancing
  

14   challenges and had to take drastic steps to limit its milk
  

15   supply, I viewed it as a Crystal issue and I did not realize
  

16   the macro causes.  With hindsight and the discussion around
  

17   adopting a Federal Order in California, I have come to
  

18   appreciate the part that our mandatory minimum regulated policy
  

19   played in creating those conditions.  The adoption of the whey
  

20   factor formula by the California pricing system in 2003, and
  

21   the escalation of the value of the whey factor for less than 50
  

22   cents per hundredweight in late 2004, to over $3.00 per
  

23   hundredweight in mid-2007, helped encourage the rapid milk
  

24   supply increases which strained the capacity of California's
  

25   production assets.  In late 2007, the CDFA fixed the value of
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 1   the whey factor to a much lower value in an effort to protect
  

 2   its small cheese makers and to make its milk market perform in
  

 3   a more orderly fashion.  I firmly believe that if a Federal
  

 4   Milk Marketing Order were adopted in California that included
  

 5   mandatory pooling, the industry would, again be -- so I have a
  

 6   typo there.  After would, I want to remove the first "be".
  

 7       JUDGE CLIFTON:  All right.  Thank you, Ms. Elliott.  So we,
  

 8   on that line, which is page 4, up about seven lines from the
  

 9   bottom, we have just stricken "be" and would you read the
  

10   sentence again?
  

11       MR. NEWELL:  I firmly believe if a Federal Milk Marketing
  

12   Order were adopted in California that included mandatory
  

13   pooling, the industry would again be setting itself up for an
  

14   oversupply situation like we faced in the mid to late 2000's.
  

15   This situation could be exacerbated by cheese manufacturers
  

16   deciding not to reinvest in the manufacturing assets they have
  

17   in the state.  I encourage the USDA to incorporate in a
  

18   California Federal Milk Marketing Order, the ability for the
  

19   lower classes of milk to depool to help create a stable orderly
  

20   market for raw milk.  Depooling is a mechanism that helps
  

21   stabilize other Federal Order, Federal Milk Marketing Order
  

22   regions, and based on past history in California, it seems that
  

23   it will be greatly needed in California, should a Federal Milk
  

24   Marketing Order with higher whey value be adopted.
  

25   BY MS. VULIN:
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 1      Q.  Thank you, Mr. Newell.  Is there anything else you want
  

 2   to share with us in addition to what you have read in your
  

 3   testimony?
  

 4      A.  Well, not -- just to maybe elaborate on the last
  

 5   paragraph, and I think I have learned something about depooling
  

 6   now that I have watched Greg Dryer's testimony, testify.  And,
  

 7   you know, whether it's depooling or the ability to have a
  

 8   cheese maker buy milk at a less than regulated price, some sort
  

 9   of mechanism to help constrain volume.  And in California we
  

10   have had the ability to have hearings to adjust pricing, and I
  

11   know that doesn't exist in the -- let's say, a hearing that is,
  

12   renders a relatively quick decision does not exist in the
  

13   Federal Order system.
  

14      Q.  And you are, you are saying your experience in the CDFA
  

15   system, when they fixed the whey factor at a lower level in
  

16   response to what was happening in 2006 and 2007, you are saying
  

17   that was an effective way for them to address this surplus milk
  

18   situation?
  

19      A.  It helped to address the situation.
  

20      Q.  I would like to move to admit Exhibit 97, please?
  

21       JUDGE CLIFTON:  Yes, there was only one other little tiny
  

22   change that I think you wanted us to make.  Mr. Newell, on
  

23   Page 3, the second line, the word "want" you read as "wanted"
  

24   because it's about something that happened in the past; is that
  

25   correct?  Or do you want to leave it as read?
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 1       MR. NEWELL:  I want it to be "wanted".
  

 2       JUDGE CLIFTON:  Wanted?
  

 3       MR. NEWELL:  Yes.
  

 4       JUDGE CLIFTON:  I'm going to ask Ms. Elliott just to add an
  

 5   "ED" to the word "want", second line, page 3
  

 6           Does anyone wish -- Mr. Hill?
  

 7       MR. HILL:  On that -- Brian Hill.
  

 8           On that same page just two lines further down, the line
  

 9   that starts "independent milk supply as finding a home for our
  

10   extra raw milk because more problematic" I think it is became,
  

11   I'm assuming.
  

12       JUDGE CLIFTON:  Became.
  

13       MR. NEWELL:  It is became.
  

14       JUDGE CLIFTON:  Good.  Thank you.  We're just changing the
  

15   word "because" to "became".  Thank you, Ms. Elliott.  Good.
  

16           Is there anyone who wishes to question Mr. Newell
  

17   before determining whether you have any objection to the
  

18   admission of Exhibit 97?  No one.  Is there any objection to
  

19   the admission into evidence of Exhibit 97?  There are none.
  

20   Exhibit 97 is admitted into evidence.
  

21           (Thereafter, Exhibit Number 97 was
  

22            received into evidence.)
  

23       JUDGE CLIFTON:  Who will ask the first questions of
  

24   Mr. Newell?  It is going to be Mr. Beshore, even though he's
  

25   not ready.  Oh, it's not?  It is going to be
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 1   Ms. Oliver Thompson.
  

 2                        CROSS-EXAMINATION
  

 3   BY MS. OLIVER THOMPSON:
  

 4      Q.  Good morning, Mr. Newell.
  

 5      A.  Good morning.
  

 6      Q.  Megan Oliver Thompson.
  

 7          So in describing the situation back in 2006, in your
  

 8   testimony you talk about a point where the large cooperatives
  

 9   instituted their own base plans.  To your understanding, was
  

10   that effective in dealing with the situation, dealing with the
  

11   supply situation.
  

12      A.  Well, so that occurred later, after 2006, so 2007,
  

13   2008, by that time we had sold the company so I wasn't really
  

14   involved on the, in that part of the business.  I was really
  

15   focused on the sales side of the business after we got out.  So
  

16   I can't speak to how it effective that was.  But I think if I
  

17   was a milk producer and was told that I, you know, couldn't
  

18   ship all the milk I would produce, then I would, you know,
  

19   curtail my production.
  

20      Q.  Do you have any reason to think that today cooperatives
  

21   wouldn't be effective in handling the supply situation,
  

22   handling supply?
  

23      A.  I would think that they would react in a similar
  

24   fashion.  I think they do react in a similar fashion.
  

25      Q.  After you finished reading the written testimony, you
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 1   essentially clarified your understanding of depooling.  Does
  

 2   that, and its relation to supply, does that mean that is, that
  

 3   a clarification of the written testimony that you provided on
  

 4   that relationship?
  

 5      A.  No, it's just an expansion.
  

 6      Q.  Okay.  So are you saying that your written testimony as
  

 7   provided is accurate in your mind?
  

 8      A.  Yes.
  

 9      Q.  Okay.  Now, Hood, as a Class I plant, can't depool; is
  

10   that right?
  

11      A.  That's true.
  

12      Q.  And so why would supply be an issue for Hood?
  

13      A.  Well, Hood runs its business differently than Crystal
  

14   did, so we have independent shippers, but we also have quite a
  

15   bit of cooperative milk that we use to balance.  So for us it
  

16   may or not be an issue of supply.  But I think I was just
  

17   trying to illustrate a point in the past where we had a
  

18   situation where the milk production in the state really
  

19   exceeded what the production assets had the ability to handle.
  

20      Q.  Okay.  And for the company you are working for today,
  

21   Hood, as you said, the fact that you are receiving milk from
  

22   cooperatives who would essentially be responsible for dealing
  

23   with an oversupply situation, that would create a balancing
  

24   effect, and so you wouldn't have, you wouldn't necessarily have
  

25   the same problem that you ran into with Crystal many years ago?
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 1      A.  Correct.  We wouldn't -- unless we had a significant
  

 2   decrease in demands, then, we, you know, could counter that
  

 3   issue.  I know there are other Class I processors who have
  

 4   independent milk supplies that could run into similar
  

 5   situations.
  

 6      Q.  Does the Hood California facility process anything
  

 7   other than dairy milk?
  

 8      A.  Yes.
  

 9      Q.  What other products?
  

10      A.  We process ice cream mix, we process lactose-free milk,
  

11   we process almond milk.
  

12      Q.  Are you able to say what percentage of the product you
  

13   are producing is regular fluid milk?
  

14      A.  Not off the top of my head.  I haven't looked at the
  

15   numbers in that way.  It's a significant number.
  

16      Q.  I'm sorry.
  

17      A.  We produce almond beverage -- shame on me.
  

18      Q.  It depends on your audience, doesn't it?  Any other
  

19   nondairy products --
  

20      A.  No.
  

21      Q.  -- other than the almond milk -- that's what it says on
  

22   the package.  Any juices?
  

23      A.  We do not process any juices in the plant.  Just to
  

24   clarify, we do do some nutri-ceutical products on our aseptic
  

25   line.  So things like -- and I guess I shouldn't expand on
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 1   that, because those go back to relationships that are
  

 2   proprietary.  So we do produce some, maybe like whey protein
  

 3   type beverages as well.
  

 4      Q.  The powders or the actual fluid beverage?
  

 5      A.  The actual fluid beverages.
  

 6      Q.  Okay.  Thank you.  That's all I have.
  

 7       JUDGE CLIFTON:  Who next would like to ask questions of
  

 8   Mr. Newell?
  

 9                        CROSS-EXAMINATION
  

10   BY MR. VANDENHEUVEL:
  

11      Q.  Rob Vandenheuvel, Milk Producers Council.
  

12           Good morning, Mr. Newell.
  

13      A.  Good morning.
  

14      Q.  I just wanted to maybe set a couple things straight for
  

15   the record and maybe expand on a couple of things.  There seems
  

16   to be, and you can maybe correct me if I'm reading this wrong,
  

17   but there seems to be an attempt to correlate the whey factor
  

18   decisions by the California Department of Food and Agriculture
  

19   and the oversupply situations or surplus milk situations you
  

20   faced in 2006.  Am I reading too much into the testimony?
  

21      A.  I guess what I'm saying is that it helped encourage
  

22   more milk production, so that was my intent.
  

23      Q.  In 2006, are you aware that the average dry whey price
  

24   in the first six months leading up to that June 2006 point that
  

25   you mentioned, the average dry whey price was around 33 cents a
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 1   pound?
  

 2      A.  I think I said around 50 cents.
  

 3      Q.  Well, we're talking about two different things, the
  

 4   price per pound of dry whey and the value per hundredweight to
  

 5   the ultimate formula.  So if I, if I told you that the average
  

 6   dry whey price in the first six months of 2006 was around 33
  

 7   cents a pound, you would have no reason to disagree with that?
  

 8   You don't have --
  

 9      A.  You probably looked it up.
  

10      Q.  I did look it up.  I don't have a printer in my
  

11   computer, otherwise I would show you.
  

12      A.  Okay.
  

13      Q.  And in January of 2006, the Department of Food and
  

14   Agriculture instituted a manufacturing allowance in the 4b,
  

15   Class 4b formula of about 27 cents, just a tick under 27 cents
  

16   a hundredweight, which I'm not going to ask you to do the math
  

17   we went through yesterday, so I will just tell you that the
  

18   contribution that dry whey was contributing to the Class 4b
  

19   price for those six-month period, was roughly less than 40
  

20   cents per pound.  You can do the math, but would --
  

21      A.  I'll take your word for it.
  

22      Q.  Okay.  Thank you.  So it is difficult, I mean, when you
  

23   are looking at the much larger impacts that the dry whey price
  

24   and the dry whey markets had on the Class 4b formula, it was
  

25   after the period of time that you are talking about in 2006.
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 1   2007, that's when we held a hearing, late in 2007, so I just
  

 2   wanted to kind of clarify that, since it seemed like there was
  

 3   a correlation in the testimony.
  

 4       JUDGE CLIFTON:  So what was your question to him?
  

 5   BY MR. VANDENHEUVEL:
  

 6      Q.  My question was, did -- my question would have been, do
  

 7   you agree with the numbers on the page had I printed it out,
  

 8   but my --
  

 9       MR. ENGLISH:  I object.
  

10       MR. VANDENHEUVEL:  Okay.  I don't have my law degree so I
  

11   will try to rephrase this in the form of a question.  Has
  

12   anything I have said so far run contrary to what numbers you
  

13   have seen for that period of time?
  

14       MR. NEWELL:  I haven't --
  

15       MR. VANDENHEUVEL:  Is it possible -- let me rephrase --
  

16       JUDGE CLIFTON:  Wait, wait, wait, let him finish.  I
  

17   haven't --
  

18       MR. NEWELL:  Yeah, I'm sorry.  I haven't seen numbers.  I
  

19   mean, you have mentioned numbers.
  

20   BY MR. VANDENHEUVEL:
  

21      Q.  So is it possible that the production increases, or the
  

22   surplus production that you referenced in your testimony,
  

23   around June 2006, when you referenced that point in time, was
  

24   not due to an escalation in dry whey markets contributing to a
  

25   higher Class 4b price than --
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 1      A.  Well, I mean, from what you have indicated, I suppose
  

 2   so.
  

 3      Q.  Okay.  I would like to move on.
  

 4       JUDGE CLIFTON:  Yeah, the two of you handled that fine.  It
  

 5   just invites everyone to look it up for themselves, which is
  

 6   fine.
  

 7       MR. VANDENHEUVEL:  Next time I will have him make the
  

 8   calculation on a piece of paper.
  

 9       JUDGE CLIFTON:  No, you did it fine.
  

10   BY MR. VANDENHEUVEL:
  

11      Q.  Okay.  I'm going to show the witness an exhibit from
  

12   Mr. Schiek's testimony, and for those of you that have copies
  

13   of it, it is page 1 of Exhibit 80, and it is figures and tables
  

14   for testimony of Dr. William Schiek.  I'll just give it to the
  

15   witness, I'm sure he didn't bring it up with him.
  

16          This is Figure 1 of Exhibit 80, and this is a graph
  

17   compiled by Dr. Schiek, I presume.  I don't see any other
  

18   source, it is his testimony.  And this shows two lines, one
  

19   being the darker line which shows the whey value in the Federal
  

20   Order Class III formula, and the lighter line showing the
  

21   California whey value in the California Class Arabic 4b
  

22   formula.  Do you see that?
  

23      A.  Yes.
  

24      Q.  And if you look at the period of mid-2006, you can see
  

25   that at that particular moment, dry whey was contributing below
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 1   50 cents per hundredweight to the Class 4b price.
  

 2      A.  But looking at the graph I would -- I would go back to
  

 3   starting in 2004 and note a general upward trend, and then we
  

 4   did have a drop off heading toward 2007, and then we had a huge
  

 5   peak.  But I think the general trend during the period I
  

 6   referenced in my testimony is upward, which would have, I
  

 7   think, encourage the, help encourage additional production,
  

 8   just one part of it.
  

 9      Q.  It is not noted on the table here, but looking at the
  

10   history of the regulatory formula in the Class 4b, well, I take
  

11   that back.  There's a notation above the line around 2006 that
  

12   says, "a CDFA staff panel recommends removing the dry whey
  

13   factor from the formula.  If not, increase the make allowance,
  

14   the Secretary increase the make allowance for dry whey."
  

15          Do you see that notation?
  

16      A.  I see that.
  

17      Q.  Okay.  And that's -- that's the increase of the dry
  

18   whey make allowance that I referenced earlier setting it at
  

19   26.7 cents per pound?
  

20      A.  So I -- I have never been associated with the hard
  

21   cheese manufacturing business, so I mean, my testimony is
  

22   really referencing just an increasing difficulty of trying to
  

23   place milk between 2004 and 2007.  So, I mean I -- I understand
  

24   what you are saying.  I think what influenced us was just a
  

25   timing relationship between available processing access and
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 1   milk that was being produced here.  So I think what you are
  

 2   saying is that the CDFA had the flexibility to help try to
  

 3   maybe take some air out of, help try to control a situation
  

 4   that was becoming a problem, obviously with the spike in the
  

 5   whey value.  It didn't, and the increasing worsening situation
  

 6   of an oversupply of milk making, it didn't help resolve it.
  

 7      Q.  Well, going back to the point in your testimony that
  

 8   the State Order has the ability to respond more quickly, this
  

 9   could be an area where they attempted, they being the
  

10   Department of Food and Agriculture in California, attempted to
  

11   respond to an issue they saw by increasing the make allowance
  

12   for dry whey, would that be consistent with your testimony?
  

13      A.  Yeah, that would be.
  

14      Q.  And so following that logic down, this occurred in
  

15   early 2006.  By mid-2006, it obviously was not effective enough
  

16   to the point where you actually, or your company actually had
  

17   to enforce some caps on volumes purchased, correct?
  

18      A.  Yes.  Yeah.  And we -- this isn't really dated, but it
  

19   looks like it occurred in mid-2006, or, I don't know what the,
  

20   it's hard to interpret the exact date.  I, you know, we saw
  

21   the, serving a lot of schools, we saw the situation coming
  

22   because we had to deal with schools going out for summer break
  

23   every year, so I mean, we probably made the decision very early
  

24   in the year that we were going to have too much milk and we
  

25   would need to do something.
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 1      Q.  Well, I guess the point I'm trying to get to in my
  

 2   question is, would you agree that whatever steps were taken by
  

 3   CDFA earlier, or before the June 2006 period you mentioned
  

 4   where you had to implement caps, those steps by CDFA were not
  

 5   effective enough to curtail production and you, and --
  

 6      A.  I --
  

 7      Q.  I'm sorry -- Crystal creamery required enforcing some
  

 8   volume restrictions?
  

 9       JUDGE CLIFTON:  Now, you started to answer him while he was
  

10   still mid-question, and now that he has completed his question,
  

11   I would like to you answer him.
  

12       MR. NEWELL:  Sorry.  So can you ask the question again?
  

13   BY MR. VANDENHEUVEL:
  

14      Q.  Yeah, I will ask it and revise it to be accurate.
  

15   Despite the action taken by the Department of Food and
  

16   Agriculture to increase the make allowance and thereby lower
  

17   the Class 4b price, Crystal Creamery still felt -- still had
  

18   the need to enforce some volume restrictions later that year?
  

19      A.  Yes, we did.
  

20      Q.  And so would it be fair to say that industry based
  

21   supply restrictions are more effective, a more effective method
  

22   of aligning an individual handler's supply and demand than
  

23   regulatory pricing?
  

24      A.  I think in a regulated system it is helpful to have
  

25   both, but I think if you are, I mean, it's your business, so
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 1   you need to make some tough decisions to be able to react more
  

 2   quickly.
  

 3      Q.  The reference on page 3 of your Exhibit, of your
  

 4   written testimony, talks about the implementation or the
  

 5   enforcement of volume restrictions or volume caps.  Were those
  

 6   volume caps based on a contracted volume with each individual
  

 7   producer?
  

 8      A.  Yes, we had contracts with each individual producer
  

 9   that's specified, and I can't recall if it was, you know, daily
  

10   volume or monthly volume.  Most likely it was daily volume.
  

11      Q.  And does that practice continue today through either on
  

12   your Cooperative contracts or individual contracts, there is a
  

13   volume component?
  

14      A.  I can't -- I don't have direct knowledge of that.
  

15   Mike Suever would have been the one to ask that question of.
  

16   I'm not on that side of the business.
  

17      Q.  So is it possible that HP Hood, in its contracts, has
  

18   agreed to buy every pound of milk that it is co-ops or
  

19   individual producers want to send it?
  

20      A.  Well, certainly --
  

21       JUDGE CLIFTON:  Wait, wait, now, I really need you to let
  

22   him finish.  Now, we had a witness yesterday who said the
  

23   reason I started answering is while I can still remember the
  

24   question.
  

25       MR. NEWELL:  I won't make that sentiment.
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 1       JUDGE CLIFTON:  Start again, please, Mr. Vandenheuvel.
  

 2   BY MR. VANDENHEUVEL:
  

 3      Q.  Is it -- you had mentioned that you weren't aware of
  

 4   the language of contracts.  Is it, then, your testimony that
  

 5   it's possible that HP Hood's contract with its milk suppliers
  

 6   have no volume requirements, and therefore, would agree to buy
  

 7   as much volume of milk as the co-op or individual wants to send
  

 8   it?
  

 9      A.  I think that would be absurd.
  

10      Q.  I would agree.  So by default, wouldn't there be an
  

11   assumption that those contracts include some sort of volume
  

12   identification?
  

13      A.  I don't know for certain, but I think that would be a
  

14   fair assumption.
  

15      Q.  When California dairy farmers, whether that milk is
  

16   marketed directly to a plant or through a Cooperative, when
  

17   that production exceeds the available capacity, is HP Hood
  

18   under any obligation to buy more milk than it can, that it
  

19   wants to?  I mean, I'm sorry --
  

20      A.  Than it is contracted for.
  

21      Q.  Than it is contracted for?
  

22      A.  No.
  

23      Q.  And so any balancing requirements, any additional
  

24   measures to dispose of or alternatively market surplus milk is
  

25   a cost borne by the producers, either through their
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 1   cooperatives or individual?
  

 2      A.  Yes.
  

 3      Q.  And so is it your testimony here today, about the
  

 4   concerns with overproduction really aimed at helping
  

 5   cooperatives do a better job of managing their surplus?
  

 6      A.  My aim is actually, I'm thinking more of the Class I
  

 7   producer who may have, be in a similar situation that I was in
  

 8   at that time, and more of the industry as a whole.
  

 9      Q.  But as your testimony indicates, when you hit a surplus
  

10   period such as mid-2006, Crystal, at that time, began enforcing
  

11   volume limits that were in the contract, and therefore, only
  

12   purchased the milk that they contracted for, correct?
  

13      A.  True.
  

14      Q.  And any milk above that volume, Crystal was not under
  

15   any obligation to buy, correct?
  

16      A.  Correct.  And it was not a decision we took lightly.
  

17   That was really the relationship we had had with our producers.
  

18      Q.  And you are aware that the three cooperatives that have
  

19   proposed Proposal Number 1 that bear the cost in the event of a
  

20   surplus supply of their members' milk of disposing of that
  

21   milk, that they represent approximately 75 percent of the milk
  

22   in the state?
  

23      A.  I have heard that, yes, in testimony.
  

24      Q.  And it's a significant volume of milk in the state.
  

25   And that they have endorsed, and actually proposed Proposal 1,
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 1   and fully support that proposal?
  

 2      A.  I'm aware of that.
  

 3      Q.  That's all I have.  Thank you.
  

 4      A.  Thank you.
  

 5       JUDGE CLIFTON:  Who next will ask questions of Mr. Newell?
  

 6   Ms. Elliott?
  

 7                        CROSS-EXAMINATION
  

 8   BY MS. ELLIOTT:
  

 9      Q.  Hello.  Pamela Elliott with USDA.
  

10          How are you?
  

11      A.  Very good.
  

12      Q.  Good.  Good.  Okay.  I just have one question.  If you
  

13   look at the very last sentence of your testimony.  Okay?  You
  

14   say, and I quote, "Depooling is a mechanism that helps
  

15   stabilize other FMMO regions."  Can you please be a little more
  

16   specific as to how depooling stabilizes these regions?
  

17      A.  So this is where I elaborated on my statement earlier.
  

18           I think the ability of a cheese manufacturer, if there
  

19   is an oversupply of milk, to buy milk outside the pool at a
  

20   less than regulated price, you know, could help reduce milk
  

21   supply, you know, over the medium term in an overproduction
  

22   situation.
  

23                        CROSS-EXAMINATION
  

24   BY MR. RICHMOND:
  

25      Q.  Bill Richmond, USDA.  Thank you for that, Mr. Newell.
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 1   We appreciate it.
  

 2          I just had kind of a hypothetical question, and it is
  

 3   really just to try to take advantage of your expertise in the
  

 4   fluid milk business as the director of fluid milk sales.  And
  

 5   this is really, I guess in thinking about the overall intent
  

 6   and the future of the Federal Milk Marketing Order program in
  

 7   general.  Since we have Exhibit 80 in front of us and we're, I
  

 8   guess really stuck with me over the last week, especially if
  

 9   you look at Figure 12 and you look at declining fluid milk
  

10   sales, especially in the State of California, and I understand
  

11   part of this isn't the scale of the graph, but if you look at
  

12   from 2009 to 2014, you see a pretty significant decline of
  

13   fluid milk sales.  I was just wondering if you could offer some
  

14   commentary on the state of the market and kind of what you're,
  

15   what you're envisioning for the future.  I understand it is
  

16   difficult question.
  

17      A.  Boy, that's a big question.  I mean, I think what we
  

18   have seen in the beverage industry is, you have seen more and
  

19   more alternatives so we know that fluid milk is losing or
  

20   losing some consumers who are going to other beverages, and
  

21   they may or may not come back to milk.  People's breakfast
  

22   habits are changing, so maybe they are not consuming cereal in
  

23   the morning, so all of those pressures are, I think there's
  

24   just a lot more alternatives out there for consumers.
  

25          I think that the great thing about milk is it offers
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 1   nutritional components that the competitive beverages don't.
  

 2   And I think it's a whole food, which is increasingly popular.
  

 3   So, I mean, I -- I think in the -- I'm hopeful that, you know,
  

 4   you see maybe things that were popular in the past coming back
  

 5   in vogue, and I hope that the great nutritional value of milk
  

 6   helps fluid milk regain its step.  I know the industry is
  

 7   trying really, really hard to get us back there.
  

 8      Q.  We're right along with you.
  

 9      A.  I mean, McDonald's was dead five months ago, and now
  

10   their stock prices is a directed price, I can't believe
  

11   breakfast turned it around that quickly, but --
  

12      Q.  We appreciate that.
  

13      A.  I know the industry as a whole is working really hard
  

14   to help pump fluid milk back up.
  

15      Q.  Thank you.  I think that's it.  That's all we have,
  

16   thank you.
  

17       JUDGE CLIFTON:  Mr. Vetne?
  

18                        CROSS-EXAMINATION
  

19   BY MR. VETNE:
  

20      Q.  John Vetne for Hilmar Cheese.  Mr. Richmond's question
  

21   stimulated a question for me.
  

22           You understand that both in the California State Orders
  

23   system and the Federal Orders system, for, you know, about 80
  

24   years, regulated prices have had price discrimination whereby
  

25   milk that goes into a bottle has a higher price in general than
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 1   milk goes into cheese or powder, correct?
  

 2      A.  Yes.
  

 3      Q.  Okay.  And that price discrimination, among other
  

 4   things, was strongly premised on the notion that, a notion of
  

 5   fluid milk price inelasticity.  That is, consumers will buy
  

 6   milk even if the price goes up, that there's a benefit, a net
  

 7   benefit if prices increase, the income benefit will be greater
  

 8   than lost sales from the price increase.
  

 9          Do you understand that concept?
  

10      A.  Yes.
  

11      Q.  Okay.  And do you have any comments, to follow
  

12   Mr. Richmond's line there, of whether the historical notion of
  

13   inelasticity in the fluid milk prices is a good notion to
  

14   follow the way it was thought to be a good notion 20, 50, 80
  

15   years ago?  You sold products, you have seen consumer response.
  

16   Do you have a comment on that?
  

17      A.  I guess I would make the comment that maybe milk isn't
  

18   as inelastic as once thought.  When prices get high, people
  

19   will seek alternative beverages, or I mean, I recall, this is
  

20   years ago, but, I mean, they will buy fruit punch.  And we had
  

21   a, one of our employees was in a store once and there was a mom
  

22   buying, shopping and she grabbed some fruit punch off the shelf
  

23   and said, "I'll buy you red milk," which just seemed like an
  

24   absurd notion, but it kind of speaks to the effect of when
  

25   fluid milk prices are very high.
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 1           I think that, I mean, I assume that the reason that
  

 2   Class I producers, the reason the system has placed a higher
  

 3   value on Class I, is that way we're sure that we will get milk
  

 4   in a bottle and get it out to the stores.  But I think the
  

 5   pooling kind of, you know, eliminates that direct relationship
  

 6   between the producer and the milk bottler, so we pay the
  

 7   premiums on top of it to ensure our milk supply.
  

 8      Q.  Okay.  That's good.  Thank you.
  

 9      A.  I did have another thought on Mr. Richmond's question
  

10   about milk.  And I guess one point I would want to make is, we
  

11   have got a lot of research showing that maybe dairy fat is not
  

12   so bad for you.  But we still have this kind of absurd thing
  

13   where we continue to push nonfat and lowfat products in
  

14   schools, or through the Women, Infant, Children program, and it
  

15   really struck me that Time Magazine had, you know, butter on
  

16   the cover last summer, or summer of 2014.  And I think the
  

17   mandatory change in the WIC program to remove 2 percent as kind
  

18   of the the default milk item, and which made 1 percent the
  

19   default milk item, occurred maybe two or three months after
  

20   that.  And we saw a big spike in the lactate 1 percent milk
  

21   that we sell because of that.  But, you know, meanwhile, it, we
  

22   just seem to lag so far behind what the newest research is
  

23   showing us.  And it would be nice if maybe we could move a
  

24   little bit quicker with our policies to bring people back to
  

25   milk, because I think that taste is a reason why we, part of
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 1   the reason why we lose consumers to other products.  Thank you.
  

 2       JUDGE CLIFTON:  Are there any other questions before I
  

 3   invite redirect?  None.  Ms. Vulin?
  

 4       MS. VULIN:  No, thank you.
  

 5       JUDGE CLIFTON:  Mr. Newell, thank you so much.  You know,
  

 6   I'm amazed.  We have been here five weeks.  We keep getting new
  

 7   perspectives and I appreciate that very much.
  

 8       MR. NEWELL:  Thank you very much, your Honor.
  

 9       JUDGE CLIFTON:  Okay.  Mr. English, I know you like to go
  

10   to lunch late so that the afternoon goes more quickly.  Do you
  

11   want to consider a lunch break or what do you want to do?  It's
  

12   12:17.
  

13       MR. ENGLISH:  I would leave it to the group, but I would
  

14   point out that it is Mr. Vetne and Mr. DeJong who will be
  

15   taking this, but I certainly think it makes sense to keep
  

16   moving, and I think this is a place where, even as the last
  

17   testimony, I think we had an absolute agreement on getting back
  

18   to milk.  I think we also agree on going forward.
  

19       JUDGE CLIFTON:  Well, I'm glad we agree on the big chunks.
  

20   So Mr. Vetne, this is your witness, is this correct?
  

21       MR. VETNE:  That's correct, your Honor.
  

22       JUDGE CLIFTON:  All right.  And will there be any exhibit
  

23   to distribute?
  

24       MR. ENGLISH:  Oh, yes.
  

25       JUDGE CLIFTON:  Then let us stay seated until we have our
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 1   exhibit, then I'm going to have a five-minute stretch break
  

 2   before we begin the examination.
  

 3       (Whereupon, a break was taken.)
  

 4       JUDGE CLIFTON:  We're back on record now at 12:27.
  

 5   Mr. Vetne, let's start by identifying and numbering these
  

 6   exhibits.
  

 7       MR. VETNE:  That would be good.  I think they all been
  

 8   passed out.  There are four items that need numbering.  The
  

 9   first one has a word on it called "Introduction", that would be
  

10   Mr. DeJong's statement.  That would be the next consecutive
  

11   exhibit, which would be 98.
  

12       JUDGE CLIFTON:  I believe this would be 98.  So we'll mark
  

13   the multi-paged document, which is entitled "Introduction" in
  

14   bold as Exhibit 98.
  

15            (Thereafter, Exhibit Number 98 was marked
  

16            for identification.)
  

17       MR. VETNE:  Thank you.  And the next document has a bar
  

18   graph on the cover page, Figure 1, that would be Exhibit 99.
  

19       JUDGE CLIFTON:  All right.  We'll mark that as Exhibit 99,
  

20   the top line says "Figure 1:"
  

21            (Thereafter, Exhibit Number 99 was marked
  

22            for identification.)
  

23       MR. VETNE:  And the next document to be referenced is a
  

24   two-page, double-side printed document, header at the top,
  

25   "United States Department of Agriculture" and in the middle of
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 1   the document it says "Federal Order Number 124, 2014" and the
  

 2   date is March 2015.
  

 3       JUDGE CLIFTON:  Yes.  We will mark that document as
  

 4   Exhibit 100.
  

 5            (Thereafter, Exhibit Number 100 was marked
  

 6            for identification.)
  

 7       MR. VETNE:  And finally, there's a one-page, double-sided
  

 8   document with red coloring on it, that would be Exhibit 101.
  

 9       JUDGE CLIFTON:  Very well.  We'll mark that Exhibit 101.
  

10           (Thereafter, Exhibit Number 101 was marked
  

11            for identification.)
  

12       JUDGE CLIFTON:  Mr. DeJong, you have faithfully
  

13   participated for five weeks now.  I think this is the first you
  

14   have testified; is that correct?
  

15       MR. DeJONG:  That is correct.
  

16       JUDGE CLIFTON:  All right, then.  If you will raise your
  

17   right hand, I'll swear you in in a seated position.
  

18           Do you solemnly swear or affirm under penalty of
  

19   perjury that the evidence you will present will be the truth?
  

20       MR. DeJONG:  Yes.
  

21       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

22   name.
  

23       MR. DeJONG:  James DeJong, J-A-M-E-S, D-e-J-O-N-G.
  

24       JUDGE CLIFTON:  Thank you.  Mr. Vetne, you may proceed.
  

25       MR. VETNE:  Okay.
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 1                       DIRECT EXAMINATION
  

 2   BY MR. VETNE:
  

 3      Q.  And Mr. DeJong, it says here you are testifying for
  

 4   Hilmar Cheese.  I think we know, the record might know, but
  

 5   where is Hilmar Cheese located?
  

 6      A.  Hilmar Cheese is located in the kind of Central to
  

 7   Northern area of the Central Valley.  I would say it is close
  

 8   to Turlock, California, just South of it.
  

 9      Q.  Okay.  And what is the business address of
  

10   Hilmar Cheese?
  

11      A.  Oh, shoot, I would have to pull up my -- pull out my
  

12   business card.  I don't mail things to the company.
  

13      Q.  Okay.  Hilmar, California is a small town with one main
  

14   street, and you are at the Southern end of that main street; is
  

15   that correct?
  

16      A.  Yes, so go down Lander Avenue, you can't miss the
  

17   plant.
  

18      Q.  Okay.  Lander Avenue in Hilmar, California.  And do you
  

19   have a prepared statement for this right here?
  

20      A.  Yes, I do.
  

21      Q.  Please proceed.
  

22      A.  My name is James DeJong and I'm currently the Dairy
  

23   Policy and Economic Analyst nor Hilmar Cheese Company (HCC),
  

24   whom I am representing today.  I have worked for HCC since
  

25   April, 2014.  My main responsibilities include providing
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 1   internal analysis on dairy markets, understanding dairy policy
  

 2   issues, and connecting the economic and policy side in a way
  

 3   that helps HCC make informed business decisions.  Prior to
  

 4   that, I worked for Rabobank's Food and Agricultural Research
  

 5   and Advisory as an Agricultural Analyst for over three years.
  

 6   I specialized in California dairy industry economics, general
  

 7   California agricultural economics, economics in the North
  

 8   American forest products, and U.S. row crops.
  

 9      Q.  Let me stop you there.  That's the extent of your
  

10   prepared testimony description of your background.  Could you
  

11   elaborate a little bit what your education was and what you've
  

12   done since you finished school?
  

13      A.  I think my real relevant experience to my work
  

14   currently at Hilmar Cheese started at, well, I'll start with my
  

15   education and experience.  I have a Bachelor's Degree in Social
  

16   Science and a Master's Degree in Public Administration, with
  

17   undergraduate and graduate level course work in Economic
  

18   Statistics, Finance, Quantitative Analysis, and Administrative
  

19   Law.
  

20      Q.  Okay.  And was the Rabobank your first significant
  

21   employment out of school?
  

22      A.  Yeah, I did work for the USDA's Farm Service Agency for
  

23   I think it was like seven months or something like that, in
  

24   Oregon.  And a position was available in Fresno to work for
  

25   Rabobank's Food and Agriculture Research and Advisory and

4380



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1   allowed me to move closer to home, so I took that position.
  

 2      Q.  Okay.  Well, tell us a little bit more about what
  

 3   Rabobank does and your role in their business.
  

 4      A.  Okay.  Rabobank is one, is a multi-national bank.  It
  

 5   is one of the largest, if not the largest, agricultural lender
  

 6   in the world.  And inside Rabobank they have a special group of
  

 7   analysts who focus on agricultural economic issues,
  

 8   approximately 80 of them, and I would was one of those --
  

 9      Q.  Excuse me, 80 issues or 80 analysts?
  

10      A.  80 analysts.
  

11       JUDGE CLIFTON:  Mr. DeJong, I'll train you while you are
  

12   young.  Don't talk over Mr. Vetne, which requires that you
  

13   watch him and listen carefully and wait until his voice dies
  

14   away before you answer him.
  

15       MR. VETNE:  And I'll try to do the same thing, your Honor.
  

16   BY MR. VETNE:
  

17      Q.  Go ahead.  So 80 analysts, correct?
  

18      A.  Yes.  So I was one of these analysts.  And the analysts
  

19   have different areas of focus.  Like I said in my opening
  

20   statement, mine was primarily dairy; and then secondarily,
  

21   things like forest products and row crops.
  

22      Q.  And in the course of your employment with Rabobank did
  

23   you author and prepare or submit any publications?
  

24      A.  Yes, I was the lead author or contributing author on
  

25   three major publications.
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 1      Q.  And what did they deal with?
  

 2      A.  One of them was on the U.S. Rice Industry, one of them
  

 3   was on the North American Forest Industry, and one was
  

 4   specifically on the California Dairy Industry.
  

 5      Q.  Okay.  And was the -- what was the title of the
  

 6   document on California Dairy Industry, if you recall?
  

 7      A.  I believe it was "California Dairies Getting More
  

 8   Moolah."
  

 9      Q.  Moolah?
  

10      A.  Rabobank likes cute titles.
  

11      Q.  That would be M-O-O-L-A-H.  Was that publication
  

12   reviewed by others with expertise in the field?
  

13      A.  Yes.  My co-author was Vernon Crowder, who is a Senior
  

14   Agricultural Economist for Rabobank, and it was also
  

15   peer-reviewed by Tim Hunt, who is the Senior Dairy Agricultural
  

16   Economist for Rabobank for the entire world.  And while I was
  

17   working on this, it was peer-reviewed by two outside sources,
  

18   David Ahlem, who is now the CEO of Hilmar Cheese, and
  

19   Dr. Eric Erba with CDI.
  

20      Q.  Continue reading with your second paragraph.
  

21       JUDGE CLIFTON:  I'm sorry, I need some spellings.  So
  

22   Vernon Crowder?
  

23       MR. DeJONG:  V-E-R-N-O-N, Crowder is C-R-O-W-D-E-R.
  

24       JUDGE CLIFTON:  And Tim Hunt?
  

25       MR. DeJONG:  T-I-M, H-U-N-T.
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 1       JUDGE CLIFTON:  David Ahlem?
  

 2       MR. DeJONG:  D-A-V-I-D, A-H-L-E-M.
  

 3       JUDGE CLIFTON:  Thank you.
  

 4   BY MR. VETNE:
  

 5      Q.  Please proceed.
  

 6      A.  As for the background of our company, HCC is a cheese,
  

 7   whey, and soon-to-be milk powder manufacturer with processing
  

 8   locations in California and in Texas, which operates under the
  

 9   Southwest Federal Milk Marketing Order (FMMO).
  

10      Q.  Stop right there, please.  The concluding clause "which
  

11   operates" refers to the plant in Texas; is that correct?
  

12      A.  Correct.
  

13      Q.  Thank you.
  

14      A.  Our primary product lines include natural hard American
  

15   style cheeses, such as cheddar, Colby, and Monterey jack, while
  

16   some of our main whey products include whey protein concentrate
  

17   80 (WPC 80), whey protein isolate (WPI), whey protein
  

18   hydrolysate (WPH), different grades of edible lactose, and our
  

19   newest plant in Turlock will focus on making skim milk powder
  

20   (SMP) for international customers.  The Turlock plant will
  

21   begin operating late this year.  We employ about 1,000 people
  

22   in California, and sell finished products domestically and
  

23   internationally to over 50 countries around the world.
  

24      Q.  Let me stop you there.  Going back to the whey
  

25   products.  Is that produced at a plant adjacent to the Hilmar
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 1   Cheese plant in Hilmar, California?
  

 2      A.  Yes, it is.
  

 3       JUDGE CLIFTON:  Now, which do you prefer at the bottom of
  

 4   page 1, do you want to call that plant "our new plant" or "our
  

 5   newest plant"?
  

 6       MR. DeJONG:  It doesn't really matter, I suppose.  Is there
  

 7   a distinction?
  

 8       JUDGE CLIFTON:  So do you want to leave it our "new
  

 9   newest?"
  

10       MR. DeJONG:  Yeah, that's fine.
  

11       JUDGE CLIFTON:  Okay.
  

12       MR. DeJONG:  Typo.
  

13   BY MR. VETNE:
  

14      Q.  And at the whey products facility in Hilmar,
  

15   California.  Does that plant manufacture whey powder, dry whey?
  

16      A.  It does not make dry whey.
  

17      Q.  Is it constructed so within, with your current
  

18   equipment you can make dry whey?
  

19      A.  No.
  

20      Q.  And were you to make dry whey, you would have to make a
  

21   considerable new investment?
  

22      A.  Correct.
  

23      Q.  And the products that you do make, do you make those
  

24   because that is where plant management believed the market is?
  

25      A.  Absolutely.
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 1      Q.  Okay.  Continue reading, please.
  

 2      A.  Hilmar Cheese Company was started in 1984 by a group of
  

 3   innovative and market orientated dairymen who wanted to
  

 4   maximize their return on their high quality milk.  The company
  

 5   was founded on an idea that producers should receive a
  

 6   competitive price for their milk and one that is driven by
  

 7   actual market conditions.  Milk producers continue to own the
  

 8   company and manage its business as active corporate board
  

 9   members.
  

10           Our Hilmar, California cheese and whey manufacturing
  

11   site processes 12 percent of the state's milk, which is
  

12   purchased directly from over 200 independent dairies, most of
  

13   whom are not affiliated with any cooperative.  This represents
  

14   the largest share of non-cooperative controlled milk in the
  

15   state.  Further, as HCC's processing volume has grown,
  

16   owner-producers and non-owner producers have shared in growth
  

17   opportunities.  At the Hilmar plant, 18 percent of the milk
  

18   supply is from producers who are owners in the company.  The
  

19   rest of our milk supply, 82 percent, is from non-owner
  

20   independent dairymen.  80 percent of our volume contract
  

21   increases with the non-owner dairymen over the last several
  

22   years.
  

23           Next section:  There is no disorderly marketing in
  

24   California
  

25           There is no disorderly marketing.  HCC is not having
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 1   any trouble sourcing milk or fulfilling commitments in 2015,
  

 2   despite total state milk production being down in 2015.  HCC's
  

 3   Hilmare milk supply is actually up again in 2015, year-to-date
  

 4   through August, compared to 2014 (Figure 1) --
  

 5      Q.  Continue that sentence, and then let's go to Figure 1.
  

 6      A.  -- which was comparing against one of the most
  

 7   profitable years ever for California producers and a strong
  

 8   milk production year.
  

 9      Q.  Okay.  If you will turn to Figure 1 in the document
  

10   with the blue bar graph, which we have marked as Exhibit 99.
  

11   Describe what's in Figure 1.
  

12      A.  This is Hilmar's plant milk intake 2011 through 2015,
  

13   with year over year percent growth overlaid on the blue bars.
  

14   And the Y axis is milk pounds, but we chose not to share our
  

15   exact milk volumes, so took, we took off the scale.
  

16      Q.  Okay.  Continue with your prepared testimony, starting
  

17   with the sentence beginning Figure 1.
  

18      A.  Figure 1 also shows we have not had any trouble
  

19   sourcing milk in recent history for our Hilmar plant.  However,
  

20   HCC had to ship 400 loads out of the state this spring because
  

21   we were unable to find available processing capacity and
  

22   willing buyers.  Furthermore, a discussion with our milk
  

23   procurement manager indicated we have had no instances where we
  

24   were asked to give up milk for a fluid plant in recent memory
  

25   or at any indication of a fluid plant being short of milk.
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 1           And I would like to stop at this particular part,
  

 2   because as we wrote this and printed it, we got an e-mail from
  

 3   a Class I plant this morning saying that they needed a few
  

 4   extra loads of milk.  And we had wiggle room in our capacity,
  

 5   and we were sending them that milk.  But, so just to be clear
  

 6   for the record, this is the first time we have had to do this
  

 7   in awhile.
  

 8      Q.  In awhile meaning many years?
  

 9      A.  Many years as long as we can remember.
  

10      Q.  We meaning --
  

11      A.  Hilmar Cheese.
  

12      Q.  Your memory since you have only been there since 2014,
  

13   and you asked others at Hilmar if this has happened before, and
  

14   you're reporting the results of those conversations.
  

15      A.  Correct.
  

16      Q.  Okay.  Please continue.
  

17      A.  The last major incidence of disorderly marketing, from
  

18   HCC's business perspective, occurred in 2007 as a result of the
  

19   California Class 4b whey factor.  At the time, the whey factor
  

20   used in the 4b price was determined by taking the Dairy Market
  

21   News dry whey price, minus a $0.67 per pound make allowance --
  

22       JUDGE CLIFTON:  Let me have you look at that number and see
  

23   if what you --
  

24       MR. DeJONG:  Oh, I misstated it.  Minus a 0.267 per pound
  

25   make allowance.
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 1       JUDGE CLIFTON:  Now, when you say, minus a 0.267, is that
  

 2   some percentage of a dollar?
  

 3       MR. DeJONG:  Yeah, that is approximately 26.7 cents.
  

 4       JUDGE CLIFTON:  All right.  Go ahead then, per pound make
  

 5   allowance.
  

 6       MR. DeJONG:  Would it be better, I'm going to be using
  

 7   numbers like this in the future, should I just say how many
  

 8   cents?
  

 9       MR. VETNE:  You may read it, and my preference is, dollars
  

10   or cents, and --
  

11       MR. DeJONG:  Okay.
  

12       MR. VETNE:  And to me, your Honor, if I may, it doesn't
  

13   matter if the way he describes it in his testimony is slightly
  

14   different than the way it appears in print, as long as his
  

15   testimony is understandable in the transcript.  The exhibit may
  

16   show something different words, but the exhibit hopefully will
  

17   also be part of the record.  So we don't have to make his
  

18   testimony conform precisely to the exhibit, or presumably both
  

19   will be part of the record.  Thank you.
  

20       JUDGE CLIFTON:  And I agree with you.  But I do think if
  

21   the figure does refer to pounds, we should have an indication
  

22   of pounds.  Hundredweight, we should have an indication of
  

23   hundredweight.  Dollars or cents, some indication that it's
  

24   money.  That's my only --
  

25       MR. VETNE:  Absolutely.  Thank you.  And I thank you.  Good
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 1   catch.  Go ahead.
  

 2       JUDGE CLIFTON:  All right.  So Mr. DeJong, whichever is
  

 3   easier for you in expressing the monetary figure is good, just
  

 4   so long as you make it clear that it's either dollars or cents
  

 5   that you are describing.
  

 6       MR. DeJONG:  Understood.
  

 7       JUDGE CLIFTON:  All right.  So at the bottom of page 3, do
  

 8   you want to just continue on?
  

 9       MR. DeJONG:  Yes, I will start that with that again.
  

10           Minus a 26.7 cent per pound make allowance, and
  

11   multiplied by a yield factor of 5.8.  This resulted in a whey
  

12   factor roughly in line with the one currently used in the FMMO
  

13   Class III formula.
  

14           When the price of dry whey rapidly increased from 2006
  

15   to 2007, HCC's Hilmar plant California Class 4b pool obligation
  

16   whey cost went up from a low of 2 million per month, to over
  

17   12 million per month.  Despite being on the forefront of whey
  

18   processing --
  

19       JUDGE CLIFTON:  Let me stop you, 2 million what?
  

20       MR. DeJONG:  $2 million, I'm sorry.
  

21       MR. VETNE:  Yes, in both cases.
  

22       JUDGE CLIFTON:  Go ahead then and just read the last part
  

23   about whey costs went up from a low of --
  

24       MR. DeJONG:  Whey cost went up from a low of $2 million per
  

25   month to over $12 million per month.  Despite being on the
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 1   forefront of whey processing technologies, having invested
  

 2   hundreds of millions of dollars to date, the operating, and
  

 3   operating in some of the highest price whey protein and lactose
  

 4   markets in recent memory, this aggressive whey factor caused
  

 5   substantial financial losses for our whey ingredients business.
  

 6           While this period was difficult for HCC's whey
  

 7   ingredient business, the previous CDFA whey factor was also too
  

 8   aggressive before the dry whey price skyrocketed.  In fact,
  

 9   prior to CDFA changing the 4b whey factor back to a fixed
  

10   amount, HCC's ingredient business operated at a loss relative
  

11   to the whey factor for nearly the previous three years straight
  

12   prior to the hearing in 2007, again, despite the massive
  

13   investments made to capture the value of whey.
  

14           At the same time, there were widespread reports of milk
  

15   supplies exceeding California plant capacity (or at least
  

16   willing capacity) as milk was sold to calf ranches, simply
  

17   dumped or shipped out-of-state to distant manufacturing plants.
  

18   HCC had to ship over 340 loads of milk at a weighted average
  

19   discount below Class 4b of $2.24 per hundredweight.
  

20   BY MR. VETNE:
  

21      Q.  Let me stop you there.  In that sentence and the
  

22   sentence which follows, you are referring to the period just
  

23   prior to 2007 and during 2007?
  

24      A.  That is correct.
  

25      Q.  Okay.  Go ahead.
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 1      A.  Of these 340, 17 of those loads we had to sell at $8.50
  

 2   per hundredweight below 4b.
  

 3      Q.  4b price?
  

 4      A.  Yeah, the California 4b price.
  

 5          With many more in the 3 to 5 per hundredweight -- $3 to
  

 6   $5 per hundredweight range under the California Class 4b.  Of
  

 7   course, transportation costs added to the discount price
  

 8   losses.  Towards the end of this crisis when our Texas plant
  

 9   began operating in September 2007, we began shipping our
  

10   distressed loads there at great transportation costs.  Also,
  

11   hundreds of loads from California cooperatives were purchased
  

12   by HCC's Dalhart, Texas plant at steep discounts because
  

13   California cooperatives were unable to sell milk below class in
  

14   California.  They were unable to sell this milk below class to
  

15   our Hilmar plant, but they could sell it to our Texas facility.
  

16   This benefitted out-of-state processors and hurt California
  

17   producers.
  

18      Q.  Let me just stop you right there for a second.  Near,
  

19   just above the middle of page 40 you refer to Dalhart, Texas.
  

20   I think that's a useful insert into the Exhibit copy.
  

21       JUDGE CLIFTON:  Thank you.  Ms. Elliott, on page 5, down
  

22   about eight lines from the top we're going to insert "Texas" in
  

23   between the word "Dalhart" and "plant".
  

24       MS. ELLIOTT:  Okay.
  

25       MR. VETNE:  I think that's -- that's a useful insert, your

4391



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1   Honor, because the witness will be referring to Hilmar, which
  

 2   is a company; and Hilmar, which is a cheese plant at a location
  

 3   in California.  We don't want confusion there, so hopefully the
  

 4   testimony and record will be clear when Hilmar is a reference
  

 5   to a plant in Hilmar, California, as Dalhart is a clear
  

 6   reference to a plant in the State of Texas, both of which are
  

 7   owned by Hilmar Cheese Company.  Okay.
  

 8   BY MR. VETNE:
  

 9      Q.  Let me ask you about the plant in Dalhart, Texas.
  

10   Apparently at some point prior to 2007, Hilmar Cheese Company
  

11   made a decision to build another cheese plant and decided that
  

12   that plant should be located in the State of Texas.  Could you
  

13   describe a little bit more of your knowledge of how that came
  

14   to be?
  

15      A.  To my knowledge, the decision to build a cheese plant
  

16   in Hilmar, Texas, I mean in Dalhart, Texas, those plants were
  

17   arranged in the mid to early 2000's when the dry whey factor in
  

18   California was very high.  Looking at the mandatory pooling
  

19   nature of the California Order and the inability to escape
  

20   those high dry whey prices, we made made the decision to invest
  

21   in Texas instead of more in California.
  

22      Q.  Okay.  And to your knowledge, at that time, Hilmar
  

23   Cheese was contemplating building a new cheese-making capacity,
  

24   correct?
  

25      A.  Yes.
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 1      Q.  And its considerations include constructing that
  

 2   capacity in California or constructing it elsewhere, correct?
  

 3      A.  Correct.
  

 4      Q.  And a decision was made not to build that plant and
  

 5   capacity in California, in significant part because of the
  

 6   pricing system that Hilmar was observing in California?
  

 7      A.  That was a major factor.
  

 8      Q.  Okay.  Please keep reading.
  

 9      A.  Fortunately, CDFA was able to hold a hearing on the
  

10   issue in October 2007, where their panel recommended, based on
  

11   the evidence brought forth, to reduce the whey factor down to a
  

12   fixed 10 cents per hundredweight.  Though the Secretary of
  

13   Agriculture ultimately decided to set a fixed factor of 25
  

14   cents per hundredweight, CDFA was able to address the problem.
  

15      Q.  In that you've referred to the Secretary of
  

16   Agriculture, you are remaining the California Secretary of
  

17   Agriculture as it appears in the printed text?
  

18      A.  Yes.
  

19      Q.  Thank you.  Please proceed.
  

20      A.  HCC fears the way factor in FMMO Class III will again
  

21   substantially overvalue the whey product stream in California,
  

22   overvalue the price of cheese versus prices we actually
  

23   receive, and use a make allowance that does not cover our
  

24   costs.  This is expected to cause negative returns for our
  

25   Hilmar plant and long-term marketing disorder of the kind we

4393



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1   experienced in California during 2007.  For example, this year
  

 2   the price of lactose, the largest part of our whey stream in
  

 3   terms of volume, has been at such low levels it does not cover
  

 4   the cost of production, and we are losing money on every pound
  

 5   produced.  The Class III "other solids" value does not
  

 6   recognize this because it is driven by dry whey.  This will
  

 7   only encourage HCC to continue to push processing investment
  

 8   out-of-state, such as in our plant in Texas, due to the
  

 9   Southwest FMMO's ability to allow milk to escape the pool to
  

10   clear market.  In fact, since CDFA's recent temporary price
  

11   increase to the whey factor in 4b this year, HCC has again
  

12   decided to expand our Dalhart, Texas facility by 20 percent,
  

13   instead of directing those investments to our Hilmar facility
  

14   or a new cheese facility in California.
  

15           HCC will not invest in California cheese and whey
  

16   processing, if overaggressive milk pricing, and inability to
  

17   provide a market clearing function with a reasonable return on
  

18   investment, continue to present a danger.  If minimum prices
  

19   are set above market clearing levels for both our cheese/whey
  

20   and our milk powder plant in California, and there is no escape
  

21   valve through depooling or other policy remedy, HCC would be
  

22   forced to idle capacity to minimize business losses.
  

23           Next title:  We believe 2015 milk production is down in
  

24   California for reasons not related to 4b versus Class III milk
  

25   pricing
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 1           All dairy commodity prices are significantly down from
  

 2   their 2014 highs, especially milk powders, which have a huge
  

 3   impact on California overbase prices due to their large portion
  

 4   of the milk pool.  NFDM prices dropped to their lowest level
  

 5   ever this summer, according to USDA price report survey data
  

 6   going back to 1998.  This huge price crash was led by a global
  

 7   demand disruption and bountiful supplies worldwide of milk
  

 8   powder, which hit California 4a and overbase milk prices hard.
  

 9   Given that California produces about 40 percent of all milk
  

10   powder in the U.S., while accounting for 20 percent of U.S.
  

11   milk production, Class 4a plants utilize about 33 percent of
  

12   all milk, and the fact that NFDM is a pricing component in
  

13   California Class 2 and 3, and sometimes 1 pricing, it is not
  

14   surprising minimum overbase prices would take a large hit in
  

15   the state.  Therefore, California's recent milk production flow
  

16   down is an expected response given the global oversupply of
  

17   milk powder and lower California Class 4a price.
  

18      Q.  Let me stop you there.  The prior, on page 7, and on
  

19   one prior page, page 7 in particular, you have a number of
  

20   footnotes.  Those footnotes provide to the reader, and anyone
  

21   who wants to check, the source of the summary or assertion you
  

22   are making in the text of your prepared statement; is that
  

23   correct?
  

24      A.  Correct, that's why I reference those.
  

25      Q.  Thank you.  Please proceed.
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 1      A.  As other witnesses have noted, other factors such as
  

 2   drought, tighter environmental restrictions, and competition
  

 3   for land from lucrative alternative uses, including tree nuts,
  

 4   have put pressure on the industry that is not related to milk
  

 5   prices.  These forces represent evolving structural changes in
  

 6   California's agricultural economy that have made alternative
  

 7   land uses increasingly attractive relative to dairy.  If these
  

 8   structural changes continue on their present course, California
  

 9   milk supplies for manufacturing uses will move from surplus to
  

10   deficit, thereby forcing plants to pay above California minimum
  

11   prices to the extent supply and demand allow.
  

12      Q.  Stop right there for a second.  You use a phrase from
  

13   surplus to deficit.  My experience in the Federal Milk Order
  

14   program may use the term deficit in a way different from your
  

15   use of the word deficit.  You don't mean deficit to mean short
  

16   of milk for a fluid use; is that correct?
  

17      A.  That is absolutely correct.
  

18      Q.  It's deficit to total demand for milk for fluid, as
  

19   well as soft product, as well as cheese, and the class, or the
  

20   dry, butter powder uses, correct?
  

21      A.  Yeah.
  

22      Q.  Thank you.  Please continue.
  

23      A.  Looking for my spot again.
  

24      Q.  This can happen.
  

25      A.  This can happen more efficiently and effectively
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 1   without regulatory involvement in minimum milk prices.
  

 2   However, there is a danger in setting mandatory minimum milk
  

 3   prices too high, resulting in above-market clearing prices.  In
  

 4   such instances, processing capacity can be needlessly shut
  

 5   down, resulting in loss of investment, lost jobs for plant
  

 6   workers, and lost avenues for dairymen to orderly and
  

 7   economically market their milk.  Furthermore, producer
  

 8   consolidation in California is not unique and reflective of the
  

 9   rest of the U.S. and the world.  (Figures 2 and 3).
  

10      Q.  And let's go to Exhibit 99 and look at Figures 2 and 3.
  

11   Just briefly indicate what you have put there and how it
  

12   illustrates your point.
  

13      A.  Figure 2 shows the change in number of licensed dairies
  

14   from 2010 to 2014.  And I chose these two years because this is
  

15   when the Cooperatives have been arguing that the whey values
  

16   first started becoming a problem.  So in all fairness, I chose
  

17   those two years as a reference of comparison.  And it shows
  

18   that the California rate of consolidation is actually lower
  

19   than that of the average U.S.
  

20      Q.  As well as lower than the traditionally high milk
  

21   production states of Minnesota and Wisconsin?
  

22      A.  Correct.
  

23      Q.  Thank you.  Please continue -- and you look at Figure 3
  

24   also.  What do you have in Figure 3 there?
  

25      A.  Thanks for reminding me.
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 1      Q.  Something else.  Something we haven't seen before.
  

 2   Reference to "EU" whatever that is, and "NZ" whatever that is.
  

 3      A.  So producer consolidation is not unique around the
  

 4   world.  I received this chart from IDFA, and it has the number
  

 5   of dairy farms changing from 1992 to 2000 to 2009.  Looking at
  

 6   the U.S., the EU 15, so the European Union.
  

 7      Q.  European is only 15 countries?
  

 8      A.  Yes, 15 countries.  CA, which Canada; and New Zealand.
  

 9      Q.  NZ is New Zealand.
  

10      A.  And looking at this consolidation in the U.S. is
  

11   comparable to the EU and Canada.
  

12      Q.  Okay.  New Zealand hasn't, as a trend, apparently
  

13   hasn't lost, doesn't have the rate of dairy farm decline much
  

14   lower, correct?
  

15      A.  Correct.
  

16      Q.  Okay.  And New Zealand, to your knowledge, doesn't have
  

17   any form of regulated classified minimum and pool prices; is
  

18   that correct?
  

19      A.  To my knowledge, they have nothing that regulates
  

20   minimum prices or pooling.
  

21      Q.  Thank you.  Please proceed with your text.
  

22      A.  California's percent change in the number of licensed
  

23   dairies, 2010 to 2014 ranks below the U.S. average, compared to
  

24   other major dairy states, Texas, Minnesota, and Wisconsin, all
  

25   had required rates of consolidation (loss in percentage of
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 1   farms), despite all having growing milk production.  According
  

 2   to CDFA 2014 fourth quarter cost of production feedback data,
  

 3   similar type dairies (dairies in the North and South Valley fat
  

 4   test less than 3.9 percent non-organic), show cost of
  

 5   production varies by about $4.00 per hundredweight, with some
  

 6   dairies even beyond this range.  Consolidation can therefore be
  

 7   expected to continue.
  

 8      Q.  And you have referenced in there, after the word
  

 9   "beyond this range" to Figure 4, which is on the second page of
  

10   Exhibit 99.  Can you explain to us what is shown on those dots
  

11   on Figure 4?
  

12      A.  Sure.  Cost of production varies between California
  

13   producers.  Total cost of production for conventional farms in
  

14   CDFA's cost of production feedback, Q 4-2014.  And this shows
  

15   how the total cost of production varies between an unweighted
  

16   average, based on the dairies that I filtered from the total
  

17   database.  And I would add that this is very similar to what
  

18   Dr. Schiek presented recently.  The only difference is, I
  

19   believe, his showed margin.  This is just focusing on cost of
  

20   production.  But it is just to illustrate that dairies do have
  

21   different costs of production.  And as long as that is true,
  

22   consolidation would likely continue.
  

23      Q.  So the factual information in Figure 4 came from CDFA,
  

24   and the actual figure was your assembly and presentation of
  

25   that information, correct?
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 1      A.  Yes.  I wanted to have an apples to apples comparison
  

 2   and not include things like organic cost of production or very
  

 3   high component cost of production, which would skew the
  

 4   numbers.
  

 5      Q.  Thank you.  Please continue.
  

 6       JUDGE CLIFTON:  Mr. English?
  

 7       MR. ENGLISH:  I just wondered, I know I'm going into the
  

 8   afternoon, but it is now five after one, and I wondered whether
  

 9   we should take lunch now.
  

10       JUDGE CLIFTON:  Okay.  We have a consensus and the answer
  

11   is yes.  All right.  So, thank you, Mr. Vetne.  So do you
  

12   remember where we are?
  

13       MR. VETNE:  We are at page 9, we're going to start with
  

14   CDFA, minimum prices.
  

15       JUDGE CLIFTON:  Very good.  So it's 1:05, please be back
  

16   and ready to go at 2:20.  2:20.
  

17       (Whereupon, the lunch recess was taken.)
  

18                            ---o0o---
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1         FRIDAY, OCTOBER 23, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:21.  Mr. Vetne?
  

 3       MR. VETNE:  John Vetne for Hilmar Cheese.  And Mr. DeJong
  

 4   is still on the witness stand, and he's going to continue with
  

 5   his prepared testimony, starting at the bottom of page 9.
  

 6       JUDGE CLIFTON:  All right.  So we're in Exhibit 98.
  

 7       MR. DeJONG:  CDFA minimum prices are only minimums
  

 8           Like in FMMO's, California minimum milk prices are only
  

 9   minimums, so Cooperatives have the ability to ask for higher
  

10   prices from their proprietary plant customers.  Cooperative
  

11   members can also expect cooperative plants to enhance producer
  

12   revenue if the plants are making market-orientated and well
  

13   managed -- market-orientated and well managed.  Though the
  

14   three cooperatives who are part of Proposal 1 report themselves
  

15   to control over 75 percent of the state's milk supply, they
  

16   have not disclosed premiums charged for milk or identified any
  

17   disorderly marketing practice that inhibits their ability to
  

18   bargain for higher prices.  In the last CDFA hearing in June of
  

19   2015, Pete Garbani, VP of Member Relations for Land O'Lakes,
  

20   when asked by CDFA what prevents them from getting what they
  

21   think 4b milk is worth, he appropriately replied, "supply and
  

22   demand".
  

23           Cheese processors already do pay premiums for milk over
  

24   4b minimums, with HCC paying over 120 million over the last
  

25   several years.  These premiums are primarily --
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 1       JUDGE CLIFTON:  Just to be clear, that's 120 million what?
  

 2       MR. DeJONG:  Dollars.  I need to re-train myself.
  

 3           These premiums are primarily based upon high component
  

 4   and high quality factors and are adjusted for market-based
  

 5   factors, including prices of CME block cheddar, lactose prices,
  

 6   and whey protein prices.  These premiums are made to give our
  

 7   producers a milk price more representative of the value they
  

 8   create and actual marketplace for our products.  However, since
  

 9   CDFA has temporarily changed the 4b formula, our premiums for
  

10   high component, high quality milk, have gone down, while
  

11   minimum prices for low test milk have gone up.  In addition,
  

12   the new temporary 4b minimum prices that are more linked to dry
  

13   whey prices, have damaged returns for our ingredient business
  

14   and further disconnected our regulated milk price (and milk
  

15   premiums) from our actual markets.
  

16           If cheese milk yielded significantly higher returns, as
  

17   proponents of Proposal 1 have inferred, it is natural to assume
  

18   cooperatives would have invested more in cheese processing
  

19   compared to powder.  However, the opposite has been true.
  

20   Cooperatives today only have a very small footprint in
  

21   California cheese making.
  

22           The following is a list of cooperative plant closings,
  

23   all were cheese plants:
  

24           DFA Cheddar Cheese Plant, Petaluma - closed 5/2004.
  

25      Q.  5 meaning the month of May?
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 1      A.  Correct.
  

 2      Q.  Please continue.
  

 3      A.  Golden Cheese (DFA), Corona - closed December, 2007.
  

 4           Land O'Lakes Cheese Plant, Tulare - closed September,
  

 5   2010.
  

 6           Below is a list of cooperative plant openings or major
  

 7   expansions, all were butter/powder plants:
  

 8           DFA butter/powder plant expansion, Hughson - 2008,
  

 9   that's a town in California.
  

10           CDI new butter/powder plant, Visalia -- also in
  

11   California -- opened 2008.
  

12           Land O'Lakes butter/powder plant expansion, Tulare,
  

13   California, 2009.
  

14           CDI's butter/powder plant expansion, Visalia 2015.
  

15           Producer risk management is effective in California.
  

16   Only using Class III is an outdated approach
  

17           Proponents of Proposal 1 have suggested risk management
  

18   for California producers is ineffective because of the
  

19   difference between the California 4b price and the FMMO
  

20   Class III.  There are several issues with this claim.
  

21           First, although using Class III features to hedge
  

22   producer blend prices in California is not ideal, compared to
  

23   other top dairy states, California is neither the best nor the
  

24   worst.  Figure 5 shows the difference between the maximum and
  

25   minimum prices versus Class III from 2010 through 2015, half
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 1   one each year, (2015 is weighted by half) then averaged for
  

 2   these years.
  

 3      Q.  Stop there and go to Figure 5, which is in the third
  

 4   double-sided page of Exhibit 99.  Explain what's there, please.
  

 5      A.  Okay.  The California NASS all milk price basis range
  

 6   compared to Class III is comparable to other major dairy states
  

 7   in 2010 through 2015, half one.  Calculated, well, this is
  

 8   dollars per hundredweight, it is measuring difference.  It is
  

 9   calculated by taking the spread between the minimum and maximum
  

10   range between the NASS all milk price for each state, compared
  

11   to Class III for each year, 2010 to 2015, half one.
  

12      Q.  Half one meaning half a year?
  

13      A.  Yes.
  

14      Q.  Thank you.
  

15      A.  Then taking those max spreads for each year and
  

16   averaging them.  For example, if in the year 2010, the state's
  

17   all milk price had a minimum of a 25 cent per hundredweight
  

18   spread --
  

19      Q.  That would be negative 25 cents per hundredweight?
  

20      A.  Negative 25 cents per hundredweight spread to Class III
  

21   in one month, and a maximum price spread of $1 per
  

22   hundredweight to Class III in another month, for the year the
  

23   max range in the spread would be $1.25 per hundredweight.  This
  

24   is done for every year in average with one half weighting for
  

25   2015 because it is a half year.
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 1           And I would add that this analysis was inspired by a
  

 2   hearing in, a CDFA hearing in May 31, 2012, and if you go to
  

 3   CDFA's hearing matrix for that date, there is an exhibit by
  

 4   Kraft Foods that has the Excel file.  And what I did was I took
  

 5   his Excel file, or one presented by Mike McCully for Kraft
  

 6   Foods, and I updated it with the latest numbers.  And I also,
  

 7   in later figures, I added a Class III and IV element using
  

 8   exactly the same analysis.
  

 9       JUDGE CLIFTON:  May I get Mike McCully's name spelled,
  

10   please?
  

11       MR. VETNE:  M-C, C-U-L-L-Y.
  

12       JUDGE CLIFTON:  C-U-L-L-Y?
  

13       MR. VETNE:  Yes.
  

14       JUDGE CLIFTON:  Good.  Thank you both.
  

15       MR. VETNE:  Please proceed.
  

16       JUDGE CLIFTON:  Now, I assume THAT the half year for 2015
  

17   was January through June; is that correct?
  

18       MR. DeJONG:  That is correct.
  

19       JUDGE CLIFTON:  Okay.
  

20       MR. DeJONG:  In this example, California ranks fourth of
  

21   ten in basis risk (ten being the most risk).  Using another
  

22   measurement, Figure 6 shows that average spread between the
  

23   California all milk price and the Class III over the same time
  

24   period.  In this measurement, California ranks first among the
  

25   top, other top ten dairy states.
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 1      Q.  So we have Figure 6.  What's shown there, which is the
  

 2   fourth page of the two-sided pages in Exhibit 99?
  

 3      A.  Average price spread versus Class III shows California
  

 4   ranks first 2010 to 2015, half one.  This is, again, measured
  

 5   in dollars per hundredweight.  It is calculated by taking the
  

 6   spread between the all milk price between Class III for each
  

 7   month from 2010 to 2015, half one, then averaging the spread.
  

 8      Q.  Okay.  And this came from, source data from?
  

 9      A.  This was also, the original, the basis of the original
  

10   analysis was also from Mike McCully's spreadsheet in the CDFA
  

11   exhibit.
  

12      Q.  Okay.  He inspired this exhibit but you carried it
  

13   forward?
  

14      A.  Yes, I updated it and also added a Class IV element
  

15   later on.
  

16      Q.  Thank you.  Please proceed.
  

17      A.  A third measurement (Figure 7) is to take the R-squared
  

18   coefficient between California mailbox prices and Class III
  

19   over the same time period, which is meant to show how well
  

20   California producer prices correlate to Class III.
  

21      Q.  Okay.  So we have a Figure 7, again, on page 4 of
  

22   Exhibit 99.  What's there?
  

23      A.  California mailbox prices correlate to Class III,
  

24   similar to other major dairy regions.  R-squared coefficient
  

25   January 2010 to May 2015.  So this essentially compared the
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 1   mailbox prices over this time period to the Class III price,
  

 2   using an R-squared correlation.  And I did this for other dairy
  

 3   states as well.  And the R-squared coefficient is measured on
  

 4   the Y axis, vertical axis.
  

 5      Q.  Okay.  Tell us a little bit more.  Is better correlated
  

 6   higher number?
  

 7      A.  Yes, the higher the correlation, the less risk there is
  

 8   for producers to hedge.  So California doesn't rank the worst,
  

 9   but it is not the best either.
  

10      Q.  Okay.  Please proceed.
  

11      A.  In this measurement, California ranked 6 of 9 (Idaho
  

12   mailbox price was not available for comparison of top dairy
  

13   states).
  

14           The other major issue in claiming Class III features
  

15   are not effective in California is that cheese milk by itself,
  

16   is not representative of the entire California milk pool.  In
  

17   rough terms, the California Milk Pool is represented by half
  

18   cheese milk and half butter/powder milk.  As such, it would
  

19   make sense to manage risk for producers in a way that reflects
  

20   utilization of the milk pool.  Even DFA recognizes this, and
  

21   offers their producers comprehensive tools that can target a
  

22   blend price for a specific milk shed.  DFA's website states,
  

23   and I quote:
  

24                "DFA Risk Management offers the Target Blend
  

25                pricing product to allow members to manage the
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 1                risk associated with the blend price received on
  

 2                your milk check.  The target blend pricing product
  

 3                goes a step further than traditional Class III
  

 4                pricing products by utilizing a calculated blend
  

 5                price.
  

 6
  

 7                With the Target Blend pricing product, DFA members
  

 8                have the ability to contract beyond the
  

 9                traditional Class III or IV pricing product,
  

10                reducing the price swings associated with major
  

11                changes in the blend price basis."
  

12           End quote.  This sort of approach offered by DFA is
  

13   also available for producers at third party risk management
  

14   firms, and may even be available by other cooperatives who are
  

15   part of Proposal 1.
  

16           The effectiveness of adding a butter/powder influence
  

17   into the California producer risk management equation is
  

18   illustrated by adding a Class IV futures contract in
  

19   combination with Class III.  Using the same analysis as above,
  

20   but using a 50/50 blend of Class III and IV, shows California's
  

21   producer risk management effectiveness is substantially
  

22   improved over using only Class III.  (Figures 8 through 10).
  

23      Q.  So I guess you will have to go through a few figures in
  

24   Exhibit 99, that would be on pages 5 and 6.
  

25      A.  Again, just to preface this.  This is, it's using the
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 1   same methodology as the previous three charts.  The only
  

 2   difference is that instead of comparing strictly to Class III,
  

 3   it is using a 50/50 blend of Class III and Class IV.
  

 4          I will start reading the heading now.  The California
  

 5   NASS all milk price basis range compared to a Class III and
  

 6   Class IV 50/50 split, compares favorably to other major dairy
  

 7   states, 2010 through 2015, half one.  Calculated by taking the
  

 8   spread between the minimum and maximum price range between the
  

 9   NASS all milk price for each state compared to a Class III and
  

10   IV 50/50 split for each year, 2010 to 2015, half one, then
  

11   taking those max spreads for each year and averaging them.  For
  

12   example, if in the year 2010 the state's all milk price had a
  

13   minimum of negative 25 cents per hundredweight spread to a
  

14   Class III and Class IV 50/50 split in one month, and a maximum
  

15   price right at $1 per hundredweight to a Class III and IV 50/50
  

16   split in another month, for the year that max range in the
  

17   spread would be $1.25 per hundredweight.  This is done for
  

18   every year and averaged, with one half weighting for 2015,
  

19   because it is a half year.
  

20      Q.  So could you explain for me in dollars per
  

21   hundredweight, does a lower number or a higher number show
  

22   better tracking or --
  

23      A.  The lower number shows better tracking.
  

24      Q.  Okay.  And therefore, presumably less risk involved
  

25   in --
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 1      A.  Correct.
  

 2      Q.  Thank you.  And let's see.  You also referred to the
  

 3   next two figures, 9 and 10.  What's there?
  

 4      A.  Figure 9, average price spread versus Class III, I
  

 5   believe this should say, Class III and IV, 50/50 split.  I
  

 6   believe I forgot to include that.
  

 7      Q.  May the exhibit be corrected to show that, your Honor?
  

 8       JUDGE CLIFTON:  Yes.  So, Ms. Elliott, we are in
  

 9   Exhibit 99, page 6, at the top, and we're looking at Figure 9,
  

10   and we're changing the title of that figure.  And I'm going to
  

11   ask please, that Mr. DeJong tell us again how it should read
  

12   slowly, so that we can copy it into our copies.
  

13       MR. VETNE:  Let me suggest, your Honor, that it should read
  

14   exactly as the figure below that, Class III and IV, 50/50
  

15   split.  Is that correct, Mr. DeJong?
  

16       MR. DeJONG:  Correct.
  

17       JUDGE CLIFTON:  That's very helpful.  Thank you.  That's
  

18   what we'll do.  Do you see, Ms. Elliott, where we're copying
  

19   from just below on Figure 10?
  

20       MS. ELLIOTT:  So we're getting rid of the entire 10?
  

21       JUDGE CLIFTON:  No, no, no.  So when you look at Figure 9,
  

22   go to the word Class Roman III, and then look just below that
  

23   in Figure 10 to the number, class Roman numeral III, and add
  

24   what you see from Figure 10 into figure 9's title.
  

25       MS. ELLIOTT:  Okay.
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 1       JUDGE CLIFTON:  So you will be adding and IV, 50/50 split.
  

 2       MR. VETNE:  Exactly.
  

 3       JUDGE CLIFTON:  And then we're good.
  

 4       MR. VETNE:  Thank you.
  

 5       JUDGE CLIFTON:  Mr. Vetne, thank you.  It's so much easier
  

 6   if you see it.
  

 7   BY MR. VETNE:
  

 8      Q.  Okay.  So you were describing?
  

 9      A.  Yes.  So again, this is measured in dollars per
  

10   hundredweight.  It is calculated by taking the spread between
  

11   the all milk price between Class III, and also again, should
  

12   say and IV, 50/50 split, so exactly the same mistake.
  

13      Q.  Okay.  And the asterisk?
  

14      A.  Yes.
  

15      Q.  Underneath that table, the smaller print should show
  

16   exactly the same words.  And Roman numeral IV, 50/50 split.
  

17       JUDGE CLIFTON:  So you are there, Ms. Elliott?
  

18       MS. ELLIOTT:  Yes.
  

19       JUDGE CLIFTON:  Good.
  

20       MR. DeJONG:  For each month from 2010 to 2015, half one,
  

21   then averaging the spread.
  

22   BY MR. VETNE:
  

23      Q.  And Figure 10?
  

24      A.  Again, this is using the similar methodology where we
  

25   talked about the R-squared coefficient before.  Figure 10,
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 1   mailbox price correlation to a Class III and IV 50/50 split
  

 2   shows California risk management can be effective by adding a
  

 3   butter/powder element.  Not surprisingly, Wisconsin shows a
  

 4   weaker correlation using Class IV, meaning that Class III only
  

 5   is more appropriate R-squared coefficient, January 2010 to May
  

 6   2015, and the higher the R-squared coefficient suggests the
  

 7   closer the relationship between the two numbers.
  

 8      Q.  Thank you.  Please continue with your text.
  

 9       JUDGE CLIFTON:  Before he does, I need to just figure this
  

10   out.  So in order to see why it's different for Wisconsin, I
  

11   just look at both Figure 9 and Figure 10?
  

12       MR. DeJONG:  I would compare Figure 10 to Figure 7.
  

13       JUDGE CLIFTON:  Okay.  Good.  Thank you.
  

14   BY MR. VETNE:
  

15      Q.  Figure 7, Mr. DeJong, shows how well using just
  

16   Class III --
  

17      A.  Yes.
  

18      Q.  -- hedging, and it works in Minnesota and Wisconsin.
  

19   And California doesn't perform quite as well --
  

20      A.  Yes.
  

21      Q.  -- just Class III.  But if you add a Class IV element,
  

22   equally proportioned, California does really well, but it
  

23   doesn't work in Minnesota and Wisconsin because there's not
  

24   much Class IV products being produced there.
  

25      A.  Exactly.  You want to use the risk management tools to
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 1   target a blend price.  In Wisconsin, there's a lot of cheese
  

 2   milk, so it makes sense.  You want to use a factor that more
  

 3   closely represents that.
  

 4          California is more of a blend of butter and powder,
  

 5   therefore, you would want to diversify your risk strategy by
  

 6   adding some risk management tools for butter and powder.
  

 7      Q.  Okay.  Continue with the prepared testimony after your
  

 8   reference to Figures 8 through 10.
  

 9      A.  Besides Class III and IV, risk management professionals
  

10   can also use cheese, butter, and powder features to target
  

11   mailbox prices, as DFA is likely doing with their risk
  

12   management programs.  Open interest in these future contracts
  

13   has increased dramatically in recent years (Figures 11 and 12).
  

14      Q.  And what is shown, then, on the Figure 11 and 12 on
  

15   page 7 of Exhibit 99?  What is shown in those line graphs?
  

16      A.  Open interests in butter and NFDM futures has expanded
  

17   rapidly in recent years, offering producers more effective risk
  

18   management options.  And this graph is Y axis, vertical axis is
  

19   measuring open interest per day for these contracts.
  

20      Q.  What the heck does "open interest" mean?  People will
  

21   want to know that.
  

22      A.  Open interest is the amount of contracts that are
  

23   available in a given day for a given product.  For example, if
  

24   we look at butter open interest for the very last time in this
  

25   chart, so the very end in 2015, it shows approximately 6500
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 1   open contracts.  The more contracts there are, the better.
  

 2   Because buyers can get in and out of the market and add
  

 3   liquidity, meaning the risk management tools, more effective.
  

 4      Q.  Would it be useful to characterize increasing open
  

 5   interest, that is increasing activity in the market, as a
  

 6   market that is more robust?
  

 7      A.  It is more robust and it can work better for producers
  

 8   the more open interest there is.
  

 9      Q.  Producers or anybody?
  

10      A.  Or anybody, manufacturers.
  

11      Q.  Yes.  Thank you.
  

12      A.  And then I believe I mentioned Figure 12 also.
  

13      Q.  Yes.
  

14      A.  Open interest in cheddar cheese futures has also
  

15   expanded rapidly, thereby increasing California producers risk
  

16   management effectiveness.  Again, this shows the same thing,
  

17   open interest per day, so the number of contracts that are
  

18   available in a day, or on the market, this also shows an
  

19   overall rapid increase in and out of liquidity in the market.
  

20      Q.  Please continue.
  

21      A.  Furthermore, one can argue that mandatory pooling makes
  

22   basis risk harder for producers to manage, compared to a plant
  

23   that is not pooled.  For example, in Texas, we can develop any
  

24   risk management mechanism we want, as long as the producer
  

25   agrees to it.  In effect, this means the producer has zero
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 1   basis risk versus the risk management mechanism.  Milk pools
  

 2   introduce more variables into their price that are harder to
  

 3   manage.  Mandatory pooling will further limit risk management
  

 4   opportunities.
  

 5           Producers in Federal Milk Marketing Orders do get paid
  

 6   below minimums
  

 7           In order for milk to clear the market and find willing
  

 8   buyers, milk does sell below minimum prices in FMMO's.  This
  

 9   typically happens as a result of distressed milk being sold on
  

10   the spot market, cooperatives reblending losses to their
  

11   producers(as happened to Darigold in the Pacific Northwest in
  

12   2014), milk that is contracted under class between non-pooled
  

13   and another entity that is pooled, and non-pool plants buying
  

14   milk directly from producers below class.  Looking just at spot
  

15   loads from November 2014 through May 2015 in the Dairy Market
  

16   News, showed that the 28 editions during this time, there were
  

17   25 editions that had examples where milk was sold under class.
  

18   The amounts varied from barely under class to $10 per
  

19   hundredweight under.  In our Dalhart, Texas facility, we have
  

20   purchased many such distressed spot loads, and have done so to
  

21   help clear the market of milk.
  

22           Besides spot leads purchased under class at our Texas
  

23   plant, billions of pounds of other milk has been purchased
  

24   under Class III in the last twelve months alone.  This is
  

25   simply an economic reality of the milk shed.  Despite having
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 1   lower energy costs, labor costs, development and regulatory
  

 2   costs, and receiving the Southwest market higher net cheese
  

 3   price due to closer proximity to demand centers compared to
  

 4   Hilmar, California, the Class III milk price is still not
  

 5   always the market clearing price in the Southwest.  Combined
  

 6   with an outdated Class III make allowance, received cheese
  

 7   plants that have been below the NDPSR price --
  

 8      Q.  Let me have you start that again, please, that
  

 9   sentence.
  

10      A.  Okay.
  

11          Combined with an outdated Class III make allowance,
  

12   received cheese prices that have been below the NDPSR price,
  

13   and the "other solids" value that is often disconnected and
  

14   overvalues whey relative what we recover at our modern whey
  

15   protein facility, it is difficult to consistently pay a
  

16   Class III price at our Texas plant.
  

17      Q.  Let's stop there for just one second.  Remind us please
  

18   what NDPSR stands for?
  

19      A.  I believe it stands for the National Dairy Price Sales
  

20   Report.
  

21      Q.  National Dairy Product Sales Report.  Okay.
  

22          And when you used the word received cheese prices, you
  

23   mean the price paid to the manufacturer, cheese maker for
  

24   cheese.  Is that what you are referring to?
  

25      A.  Yes.
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 1      Q.  And on the previous page at the bottom the word you
  

 2   used, the phrase economic reality of the milk shed.  Is the
  

 3   milk shed there that were you referring to the milk shed for
  

 4   the Southwest marketing area?
  

 5      A.  Yes.  The Southwest, Texas panhandle area.
  

 6      Q.  Okay.  And in particular, that portion of the Southwest
  

 7   marketing area that is Western, Western Texas and extending
  

 8   into New Mexico a bit?
  

 9      A.  Yes.
  

10      Q.  Okay.  I don't know if anybody has done this yet, your
  

11   Honor, so I'm going to have the witness do it -- what does milk
  

12   shed mean?
  

13      A.  I would describe it as a geographical area where
  

14   there's a concentration of milk production and it is separated
  

15   by some distance between another area of concentrated milk
  

16   production.
  

17      Q.  So we know what watershed means.  When it rains, water
  

18   flows downhill towards a river and empties into the ocean.  It
  

19   means something similar that milk flows from someplace towards
  

20   someplace?
  

21      A.  Yes, that would be another way to say it.
  

22      Q.  Okay.  Thank you.
  

23      A.  Further, our field staff regularly monitors past
  

24   producer pay prices of competitors in the region, including
  

25   cooperatives, and finds these are also often under Class III.
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 1   Still, our Texas facility is extremely competitive with other
  

 2   players in the region.  Most producers in the Texas panhandle
  

 3   are now better off, not worse off, that HCC has invested there,
  

 4   and has been an underlying reason behind the rapid growth of
  

 5   the entire milk shed -- referring to the Texas panhandle, and
  

 6   that general area.
  

 7       JUDGE CLIFTON:  Could you help me understand that?
  

 8   California milk is coming in to compete with that Texas milk,
  

 9   but the Texas producers are better off?  And how does that
  

10   work?
  

11       MR. DeJONG:  Well, I would say that the Texas producers are
  

12   better off because we have invested there, we have created
  

13   demand for milk, and as evidenced by the rapid increase in milk
  

14   production, they must have a financial incentive to produce
  

15   more milk.
  

16       MR. VETNE:  Okay.  Your Honor, let me take that one step
  

17   further.
  

18   BY MR. VETNE:
  

19      Q.  Judge Clifton understood that you implied that there
  

20   was some competition or interrelationship of milk produced in
  

21   California with milk produced in Texas.  That's not what you
  

22   meant, was it?
  

23      A.  No.
  

24      Q.  No.  You were describing how the Southwest market
  

25   functions in relation to production, pricing, pooling,
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 1   depooling, decisions --
  

 2      A.  Yes.
  

 3      Q.  -- in order to make a comparison with how it might or
  

 4   should function in California if we do or don't do something
  

 5   similar there; is that correct?
  

 6      A.  Yes.
  

 7      Q.  Thank you.
  

 8       JUDGE CLIFTON:  Okay.  But I remember that these loads left
  

 9   California when there were lots of milk in California and they
  

10   went to this Texas plant.  So that's why I asked my question.
  

11       MR. VETNE:  Got it.  Okay.  He did say that.
  

12       JUDGE CLIFTON:  And he did answer that.  I'm perfectly
  

13   content.  Now I understand.  All this milk needs a processor.
  

14       MR. VETNE:  Yes.
  

15       JUDGE CLIFTON:  Okay.
  

16       MR. DeJONG:  Yes.
  

17       JUDGE CLIFTON:  Thank you.
  

18       MR. DeJONG:  In addition to our own experience in Texas,
  

19   there is also strong evidence of milk selling below class in
  

20   New Mexico and Michigan.  (Figure 13).
  

21       JUDGE CLIFTON:  Below class what?
  

22       MR. DeJONG:  Below Class III in New Mexico and Michigan
  

23   BY MR. VETNE:
  

24      Q.  And below Class III, you mean Class III prices.
  

25      A.  Yes.
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 1      Q.  As in the federally regulated Class III price.
  

 2      A.  Exactly.
  

 3      Q.  Okay.  Let's go to Figure 13 and tell us what you have
  

 4   there.
  

 5      A.  Figure 13, producers in FMMO's are being paid.
  

 6      Q.  Insert the word paid, please.
  

 7       JUDGE CLIFTON:  All right.  So Ms. Elliott, we're on page 8
  

 8   of Exhibit 99, we're in the title of Figure 13, and we're just
  

 9   inserting the word "paid" after the word "being" in the top
  

10   line.
  

11       MS. ELLIOTT:  Okay.
  

12       JUDGE CLIFTON:  And Mr. DeJong, if you'd just read again
  

13   the title of Figure 13.
  

14       MR. DeJONG:  Producers in FMMO's are being paid under
  

15   Class III.  NASS state all milk prices versus Federal Order
  

16   blend prices show negative premiums.  Note:  Calculated by
  

17   (NASS all milk price -(Class III at test + PPD 2)).  Milk test
  

18   data for Texas and New Mexico was state specific.  Michigan
  

19   used Order 33 test data.  PPD prices for TX, meaning Texas, and
  

20   NM, New Mexico, used the Dallas location.  MI used the -- I'm
  

21   not sure I can pronounce this -- Cuyahoga, Ohio location.  And
  

22   this graph is measured in dollars per hundredweight, and is
  

23   meant to show in each of these three states, an estimate of
  

24   milk premiums relative to Class III.  And it shows that these
  

25   premiums have gone down and are under Class III in these

4420



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1   instances.
  

 2      Q.  And in this -- in this table you used the PPD, producer
  

 3   price differential, as was announced by the Market
  

 4   Administrator?
  

 5      A.  Correct.
  

 6      Q.  You understand that in those, in both of those markets,
  

 7   there is an adjustment of the producer price differential
  

 8   moving away from the market, usually to the north, but in Texas
  

 9   moving towards the west, that you did not incorporate in this
  

10   exhibit.
  

11      A.  Yes, that is correct.
  

12      Q.  And so if somebody desires to get a more precise
  

13   relationship of milk prices to blend prices to see if and when
  

14   there were underpayments, they would have to make that
  

15   additional adjustment, correct?
  

16      A.  Correct.
  

17      Q.  Thank you.  Please proceed.
  

18      A.  In this analysis, the Class III price was calculated at
  

19   test for each of the three states.  The PPD for the respective
  

20   FMMO was added to this amount, then compared this result to the
  

21   state's NASS all milk price.  The results show Michigan, Texas,
  

22   and New Mexico producers are being paid below Class III.  These
  

23   lower prices are not surprising given the Southwest's large
  

24   supply of milk and dairy products relative local demand, and
  

25   Michigan's rapid escalation in milk production without
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 1   corresponding processing investment.  If there were no longer
  

 2   enough plants to take all of the milk in California because of
  

 3   non-market clearing prices, you would be much worse than in
  

 4   Michigan because the discounts would be deeper and all plants
  

 5   would be accountable to the pool for the pool class price.  In
  

 6   this sense, Michigan would have a competing advantage over a
  

 7   California FMMO with mandatory pooling.
  

 8           Next section, Make allowances in Class III and IV are
  

 9   inadequate to cover manufacturing costs, as the last available
  

10   audited CDFA manufacturing costs show
  

11           Current FMMO make allowances in the Class III and IV
  

12   formulas were implemented in October 2008, over seven years
  

13   ago.  Furthermore, the data used in these allowances came from
  

14   a 2007 hearing, which relied on even older data.  As such, the
  

15   current data is getting close to a decade old and new cost
  

16   studies are needed in the formula.  HCC costs for cheese and
  

17   our expected costs for milk powder are not covered by these
  

18   make allowances, while dry whey is difficult to judge because
  

19   we make whey protein and lactose.  Nonetheless, our lactose and
  

20   whey protein costs have gone up considerably over this time.
  

21           Compounding the problem, if a California FMMO is
  

22   created that has mandatory pooling, the need for updated make
  

23   allowances, and ones that are updated often is imperative
  

24   because there is no way for HCC milk to clear the market below
  

25   minimum cost.  Other FMMO's can live with outdated make
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 1   allowances because milk can clear the market outside the pool.
  

 2   Realized manufacturer product prices are often higher (such as
  

 3   the Upper Midwest which allows more wiggle room by adjusting
  

 4   premiums), and cooperatives can simply reblend losses to
  

 5   producers.  The fact that the vast majority of cheese is being
  

 6   produced by proprietary processors in California means this
  

 7   regulated milk revenue cannot be reblend.
  

 8      Q.  I hate to interrupt at this point, but I think I must.
  

 9   The second line down on page 18, well, the first line to
  

10   second, "nonetheless, our lactose and whey protein costs have
  

11   gone up considerably over this period of time."  The costs that
  

12   you are referring to there is not your cost of acquisition of
  

13   lactose and whey protein, but the manufacturing, or make costs
  

14   that you incur to make the product; is that correct?
  

15      A.  Yes, that's correct, I was inferring the make costs to
  

16   make those products --
  

17      Q.  Please continue.
  

18      A.  -- also manufacturing.
  

19      Q.  Sorry to interrupt.
  

20       JUDGE CLIFTON:  Shall we, just so that it's clear from the
  

21   exhibit, shall we just add after the word cost in parentheses,
  

22   something?
  

23       MR. VETNE:  I think, Mr. DeJong, if we insert the word
  

24   "manufacturing" between the word "protein" and "costs", so our
  

25   lactose and whey protein manufacturing costs have gone up.
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 1       MR. DeJONG:  Yes, that would be appropriate.
  

 2       JUDGE CLIFTON:  Good.  All right.  So just one word, page
  

 3   18, manufacturing.
  

 4       MR. VETNE:  Thank you.
  

 5       JUDGE CLIFTON:  Thank you.
  

 6       MR. DeJONG:  The ability of Darigold and Tillamook
  

 7   operating primarily in Order 124 to navigate Class III and IV
  

 8   is enhanced by their ability to reblend losses to member
  

 9   producers, their smaller cheese production size versus their
  

10   population compared to California (we estimate Oregon and
  

11   Washington have a combined cheese production per capita of
  

12   38 pounds, compared to 63 pounds in California), their heavy
  

13   use of the Cooperatives Working Together program to subside
  

14   exports, which California proprietary cheese plants cannot use,
  

15   and that Darigold has historically depooled to help recover
  

16   losses from their Class III and Class IV plants.  In 2004, a
  

17   witness for the Northwest Dairy Association (the cooperative
  

18   which owns Darigold) testified that their depooling helped
  

19   offset marketplace losses.  This was summarized in the Federal
  

20   Register Final Decision on September 13, 2006
  

21   [71 Fed. Reg. 54136, 54140 (September 13, 2006) (Final
  

22   Decision, Upper Midwest Marketing Order.)].
  

23   BY MR. VETNE:
  

24      Q.  Now you can proceed with the quote.
  

25      A.  "The witness explained that NDA -- meaning Northwest
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 1   Dairy Association -- engages the practice of depooling in other
  

 2   Federal Orders as a way to recover costs in their manufacturing
  

 3   of butter and cheese because the Class III and IV make
  

 4   allowances do not adequately reflect such costs.  The NDA
  

 5   witness was of the opinion that the practice of depooling
  

 6   should be addressed at a national hearing that would also
  

 7   consider other issues such as the make allowances used in.
  

 8   Class III and IV price formulas."  End quote.
  

 9           Darigold and its sister cooperative, Tillamook,
  

10   continue to depool Class III milk when revenue opportunities
  

11   arise.  Attached are pages 1 and 7 from the Pacific Northwest
  

12   Order's compilation of statistical material for 2014, showing
  

13   the pool status of cooperative plants, by month, and Class III
  

14   producer milk, by month.
  

15      Q.  Let me stop you there.  The text of your statement
  

16   refers to an attachment.  But, in fact, you, we have marked as
  

17   Exhibit 100 the document that you are referring to; is that
  

18   correct?
  

19      A.  That is correct.
  

20      Q.  So, your Honor, I'm not sure what to do here, but for
  

21   the reader of the prepared text, it may be useful to substitute
  

22   for the word "attached" and insert instead "in Exhibit 100" at
  

23   the bottom of page 19 of the text.  That way whichever version
  

24   you are looking at, whether it is the transcript or the
  

25   exhibit, there will be a clear connection.
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 1       JUDGE CLIFTON:  Yes.  So what you are saying, Mr. Vetne, is
  

 2   we strike the word "attached" and we insert "in Exhibit 100".
  

 3       MR. VETNE:  Yes.
  

 4       JUDGE CLIFTON:  Okay.  Thank you, Ms. Elliott.  This is at
  

 5   the bottom of page 19, and I'd ask that Mr. DeJong read that
  

 6   sentence for us.
  

 7   BY MR. VETNE:
  

 8      Q.  With the modification we have introduced, the last
  

 9   sentence of page 19.
  

10      A.  It is in parentheses, correct?
  

11      Q.  In that's substitute the word.  Let me just read it and
  

12   I'll ask you if that's correct.
  

13      A.  Okay.
  

14      Q.  The way it has been changed, is the this acceptable to
  

15   you?  In Exhibit 100 are pages 1 and 7 from the Pacific
  

16   Northwest Orders Compilation of Statistical Material for 2014?
  

17      A.  That is correct.
  

18      Q.  Okay.  Please continue with your written prepared
  

19   statement, but I think that explains the references and why we
  

20   included it.
  

21      A.  Note on page 1 that in February, October, and November,
  

22   the cooperative plants shown as Tillamook, Darigold
  

23   (Sunnyside), and Columbia River (a Tillamook plant) were not on
  

24   the pool plant list.  For April, two of the plants were off the
  

25   list.  On page 7, Class III pounds of producer milk for
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 1   February, April, October and November dropped substantially.
  

 2      Q.  Okay.  So now we can have a, have you made that
  

 3   observation?  Let's confirm we can all find those observations
  

 4   on the exhibit.
  

 5          So Exhibit 100 does not contain all of the statistical
  

 6   material that was published by the Market Administrator, but
  

 7   only contains the cover page and pages that are numbered in
  

 8   that document, pages 1 and 7, correct?
  

 9      A.  Correct.
  

10      Q.  And the Table 1 of the Market Administrator's
  

11   publication includes a list of plants including on page 1 a
  

12   list of Cooperative pool manufacturing plants at the bottom,
  

13   correct?
  

14      A.  Correct.
  

15      Q.  And the Market Administrator on the right hand part of
  

16   that, indicates by one alphabetical letter, the months in which
  

17   they were pooled, J for January, F for February, M for March,
  

18   etcetera, and there was no monthly insert for the month of
  

19   February for three of those plants that you have referenced?
  

20      A.  That's correct.
  

21      Q.  And there's no letter inserted for the month of April
  

22   for two of those plants that you have referenced.
  

23      A.  Correct.
  

24      Q.  And there's no letter inserted, the O is not inserted
  

25   for three of those plants for the month of October?
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 1      A.  Correct.
  

 2      Q.  And the same thing, the letter N was not inserted for
  

 3   the month of November for those, each of those three
  

 4   cooperative pool plants, correct?
  

 5      A.  Correct.
  

 6      Q.  And then if you go to the following page of your
  

 7   exhibit, which would be page 7 of the Market Administrator's
  

 8   publication, not surprisingly it shows a significant drop in
  

 9   the volume of Class III producer milk and Class III butterfat
  

10   pounds in the months of February, April, October, and November,
  

11   of 2014.
  

12      A.  Those correspond, correct.
  

13      Q.  Okay.  Please continue with your text.
  

14      A.  There are no milk order limitations -- is that where I
  

15   left off?
  

16      Q.  Yes, it is.
  

17      A.  There are no milk order limitations in the Pacific
  

18   Northwest as there are in the Upper Midwest, to limit the
  

19   volume milk that may be depooled and repooled from month to
  

20   month.  Depooling also occurs in the Southwest and Arizona
  

21   markets where there are no depooling/repooling limits, as well
  

22   as in the Upper Midwest, Central and Mideast markets where
  

23   pooling restrictions apply.
  

24       JUDGE CLIFTON:  Where what kind of restrictions apply?
  

25       MR. DeJONG:  Repooling restrictions apply.
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 1       JUDGE CLIFTON:  Thank you.
  

 2       MR. DeJONG:  The markets where depooling occurred during
  

 3   2014 are identified on page 2 of the Southwest Marketing
  

 4   Administrator's report, published in April 2015, which is also
  

 5   attached.
  

 6       MR. VETNE:  Again, we have probably a correction here
  

 7   rather than attached, would you be comfortable, Mr. DeJong with
  

 8   striking the word "attached" and inserting the words "which is
  

 9   in Exhibit 101"?
  

10       MR. DeJONG:  Yes.
  

11       MR. VETNE:  Your Honor, is that acceptable?
  

12       JUDGE CLIFTON:  Yeah.  Do we need the word "in" or is it
  

13   Exhibit 101?
  

14       MR. VETNE:  In, in would be fine.
  

15       JUDGE CLIFTON:  Pardon?
  

16       MR. VETNE:  We don't need the word "which".  "April 2015,
  

17   in Exhibit 101" would be just fine.
  

18       JUDGE CLIFTON:  Okay.  I wondered if you needed "in".  Is
  

19   Exhibit 101 entirely the report?
  

20       MR. VETNE:  It is not the entire report.  It is the cover
  

21   page and page 2 of that report, and contains the table of
  

22   interest for the purposes of this testimony.
  

23       JUDGE CLIFTON:  So the report is not Exhibit 101.  101 is
  

24   just part of the report?
  

25       MR. VETNE:  That is correct.  It is the first 2 pages of a
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 1   longer report.
  

 2       JUDGE CLIFTON:  All right.  On page 2 of the report.  I
  

 3   kind of think we should say, after April 2015, "a portion of
  

 4   which."
  

 5       MR. VETNE:  No, page 2 is fully contained in Exhibit 101
  

 6   but the report is not.
  

 7       JUDGE CLIFTON:  How about we say this.
  

 8       MR. VETNE:  Showing --
  

 9       JUDGE CLIFTON:  How about we end the sentence with "April
  

10   2015" period.  And then say "see Exhibit 101".
  

11       MR. VETNE:  That would be just wonderful.
  

12       JUDGE CLIFTON:  Would that work?
  

13       MR. VETNE:  Yes, that would work.
  

14       JUDGE CLIFTON:  Let's do that.  Ms. Elliott, do you see on
  

15   page 20 of Exhibit 98?
  

16       MS. ELLIOTT:  Yes.
  

17       JUDGE CLIFTON:  You see April 2015, which is near the end
  

18   of the next to the last paragraph?
  

19       MS. ELLIOTT:  Yes.
  

20       JUDGE CLIFTON:  All right.  End that with a period, and
  

21   then strike "which is also attached".
  

22       MS. ELLIOTT:  Okay.
  

23       JUDGE CLIFTON:  And instead put "see Exhibit 101".
  

24       MS. ELLIOTT:  Okay.
  

25       JUDGE CLIFTON:  Okay.  Thank you, Mr. Vetne.
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 1   BY MR. VETNE:
  

 2      Q.  And if you will look on page -- well, continue reading
  

 3   the rest of that paragraph, the one more sentence.
  

 4      A.  An estimated -- and I have another correction, instead
  

 5   of 5.92 billion, change it to 11.4 billion pounds of milk were
  

 6   depooled in all markets.
  

 7      Q.  So make that correction, your Honor?
  

 8       JUDGE CLIFTON:  Why don't we have Mr. DeJong show me how to
  

 9   see that on Exhibit 101, if it is there?
  

10       MR. VETNE:  Okay.  Let's turn to page 2 of the report,
  

11   which is in Exhibit 101 -- Mr. DeJong, if you will follow with
  

12   me -- in the second column which is headed Order Number, there
  

13   are 1, 2, 3, 4, 5, 6, places where there is reference to a
  

14   footnote 3.  Do you see that?  On the second column, Upper
  

15   Midwest 030, footnote 3.
  

16       MR. DeJONG:  Yes, I see that.
  

17       MR. VETNE:  Okay.  So you go down to footnote 3 and then
  

18   there's some text.  Due to a disadvantageous relationship
  

19   between intra order class prices and the location of just
  

20   statistical uniform price in these markets, handlers elected
  

21   not to pool an estimated 11.390 billion pounds of milk that
  

22   normally would have been associated with these markets.
  

23           The table prepared by the Market Administrator relates
  

24   to annual for 2014, and that's what the 11.39 billion pounds
  

25   refers to.  And that explains the correction in your text,
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 1   rounding it up to 11.4 billion pounds; is that correct?
  

 2       MR. DeJONG:  That is correct.
  

 3       MR. VETNE:  Okay.  And for those who might look further
  

 4   down, the number 5.92 billion pounds was erroneously transposed
  

 5   from this footnote, but that was 2013 data, not 2014.  So you
  

 6   have the depooled pounds for the system for both 2013 and 2014
  

 7   in this one footnote.
  

 8       JUDGE CLIFTON:  Do you agree, Mr. DeJong?
  

 9       MR. DeJONG:  I agree.
  

10       JUDGE CLIFTON:  Do you really want to -- let's see.  Okay.
  

11   So you want to carry the decimal point, do you want to carry it
  

12   the same number of places that -- well, tell me, Mr. DeJong.
  

13   Looking at this 11.390 billion pounds, tell me what you want to
  

14   preserve.
  

15       MR. DeJONG:  I think 11.4 proves the point well enough,
  

16   rounding to one decimal place.
  

17       JUDGE CLIFTON:  Yeah, but you know, when you are talking
  

18   billion pounds of milk, rounding up like that is a lot.  Why
  

19   don't we just use the precise number that comes from this?
  

20       MR. VETNE:  Is that acceptable?
  

21       MR. DeJONG:  I'm amenable to that.
  

22       JUDGE CLIFTON:  Okay.  Good.  All right.  So, Ms. Elliott,
  

23   on page 20 you are locking at 5.92, please strike that, and
  

24   write instead 11.390.
  

25       MS. ELLIOTT:  Okay.
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 1       JUDGE CLIFTON:  11.390.  Thank you.  And then, Mr. DeJong,
  

 2   will you read that sentence?
  

 3       MR. DeJONG:  Sure.  An estimated 11.390 billion pounds were
  

 4   depooled in all markets.
  

 5   BY MR. VETNE:
  

 6      Q.  Please continue.
  

 7      A.  CDI has testified in the recent past on the need for
  

 8   updated and accurate make allowances in the CDFA class prices,
  

 9   despite these prices already being inherently lower than FMMO
  

10   class prices.  In 2011, Dr. Eric Erba, representing CDI filed a
  

11   post-hearing brief to CDFA that read:
  

12                "At the forefront of the information available is
  

13                the manufacturing cost studies conducted by the
  

14                Department, which have been the cornerstone of
  

15                California's milk pricing foundation.  The cost
  

16                studies have provided unparalleled credibility to
  

17                the milk pricing system in California, and their
  

18                importance to the milk pricing process is
  

19                unquestioned."
  

20           Again, in 2014, Dr. Eric Erba, representing CDI, filed
  

21   a petition for a hearing to update the make allowance.  He
  

22   stated in this petition that, quote:
  

23                "As the largest butter and milk powder
  

24                manufacturer in the state, we cannot simply ignore
  

25                the fact that our processing costs are higher than
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 1                the manufacturing cost allowances in the Class 4a
  

 2                formula might suggest.  We cannot overlook the
  

 3                implications that the static manufacturing cost
  

 4                allowance have on all California 4a and 4b
  

 5                operations."
  

 6           Given the mandatory pooling requirements of the current
  

 7   California Order and Proposal 1, it makes the need for milk
  

 8   prices to be set at market clearing prices all the more
  

 9   imperative.
  

10           Cheddar cheese make allowance
  

11           CDFA audited manufacturing costs for 2013 show the
  

12   weighted average cost to produce one pound of cheddar cheese
  

13   was 22.91 cents versus 20.03 cents used in the Class III
  

14   formula.  Plugging this difference into the Class III formula
  

15   represents 28 cents per hundredweight in manufacturing costs
  

16   that are not included in the current make allowance.
  

17           Dry whey make allowance
  

18           For dry whey, the last CDFA audited manufacturing cost
  

19   in 2006 showed a 30.99 per pound --
  

20      Q.  30.99 what?
  

21      A.  Cents.
  

22      Q.  Thank you.
  

23      A.  30.99 cents per pound for California plants, compared
  

24   to 19.91 cents per pound in the Class III formula.  This
  

25   discrepancy represents a spread of 65 cents per hundredweight.
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 1   If dry whey is continued to be used as a barometer for whey
  

 2   values (which does not track well with WPC and lactose), at a
  

 3   minimum, a new dry whey cost study should be issued to find the
  

 4   actual cost.  From HCC'S experience manufacturing WPC 80, which
  

 5   is our largest whey protein product by volume, our
  

 6   manufacturing costs have increased nearly 40 percent per pound
  

 7   from 2006 to 2014.  Our other whey product manufacturing costs
  

 8   have also had large cost increases.
  

 9           NFDM make allowance
  

10           CDFA audited manufacturing costs for 2013 show the
  

11   weighted average cost to manufacture NFDM to be 19.97 cents per
  

12   pound compared to 16.78 cents per pound in FMMO Class IV.  This
  

13   discrepancy represents 27 cents per hundredweight in the
  

14   Class IV formula that is not covered in the most recent CDFA
  

15   cost study.  Analysis of our new milk powder plant suggests our
  

16   costs will be at least as high as the latest CDFA cost study.
  

17           Product prices in Class III and IV use higher levels
  

18   than the market value received by California plants
  

19           The Federal law which authorizes milk orders in Section
  

20   "(18) Milk Prices", instructs the Secretary to fix milk prices
  

21   that he finds which will reflect "economic conditions which
  

22   reflect market supply and demand for milk and its products in
  

23   the marketing area to which the contemplated [Marketing Order]
  

24   relates."  (7 U.S.C. Section 608c (18)).  So estimation of the
  

25   value of cheese, whey products, butter, and NFDM in California
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 1   is unavoidable to fix reasonable prices for milk used to
  

 2   produce these products.
  

 3           Cheddar cheese prices
  

 4           Based on HCC's past experience, the total spread
  

 5   between our actual 40 block sales --
  

 6      Q.  40 what block?
  

 7      A.  40 pound block sales reported to NDPSR versus the NDPSR
  

 8   block/barrel weighted average price, averaged 4 cents per pound
  

 9   lower from 2010 through 2013.  In the Class III formula, this
  

10   represents a discrepancy of about 39 cents per hundredweight.
  

11   Furthermore, comparing our NDPSR cheddar prices to the
  

12   Minnesota-Wisconsin cheddar price series, which was
  

13   discontinued in 2012, our prices often averaged 6 cents per
  

14   pound and 9 cents per pound lower from 2008 into 2012.  This
  

15   difference in cheese sales prices between regions is a function
  

16   of the cost to move excess California cheese to population
  

17   centers further east.  California produces roughly twice as
  

18   much cheese as it consumes, based on a 2014 population value of
  

19   30.8 million, ERS estimates --
  

20       JUDGE CLIFTON:  What is the number there, the population
  

21   value?
  

22       MR. DeJONG:  Population value of 30.8 million people.
  

23       JUDGE CLIFTON:  Okay.  Read it one more time.
  

24       MR. DeJONG:  California produces roughly twice as much
  

25   cheese as it consumes, based on the 2014 population value of
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 1   38.8 million people.
  

 2       JUDGE CLIFTON:  38.8.  Okay.  Thank you.
  

 3       MR. DeJONG:  ERS estimates of cheese consumption per capita
  

 4   (34.2 pounds per year, 2014) and NASS California cheese
  

 5   production.  A large majority of our cheese leaves the state
  

 6   for marketing to large population centers to the east.  Higher
  

 7   transportation costs from California to market lowers the net
  

 8   value of cheese HCC sells relative to CME and the NDPR prices.
  

 9   This market reality has long been reflected in CDFA's Class 4b
  

10   prices for cheese, FOB point of California origin.
  

11           Furthermore, the historic 4 cents per pound price
  

12   difference between HCC and the NDPSR is actually understated,
  

13   because our cheddar cheese is made to very demanding
  

14   specifications, which increases its price and cost to
  

15   manufacture versus regular cheddar.  For example, our cheddar
  

16   can be converted to a variety of difficult to process shapes,
  

17   including ultra-thin slices, which require higher protein
  

18   levels with lower moisture than typical cheddar, which
  

19   increases our milk cost and manufacturing cost.  Our customers
  

20   pay more for these quality attributes, and this higher price is
  

21   captured by the NDPSR, but the Class III formula does not
  

22   account for these higher costs and lower yielding cheddar
  

23   makes.
  

24           NFDM prices
  

25           For NFDM, CDFA audited data shows the California
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 1   weighted average price, or CWAP --
  

 2      Q.  Let me stop you there.  What does CWAP stand for?
  

 3      A.  It stands for the California Weighted Average Price.
  

 4      Q.  Okay.  Thank you.
  

 5      A.  -- averaged 4.67 cents less per pound less than the
  

 6   NDPSR weighted price from 2010 to mid-August 2015.  This
  

 7   represents a 40 cent per hundredweight overstatement of value
  

 8   in the Class IV formula if it were applied to California NFDM.
  

 9   Specifications for the types of NFDM reported to CWAP and NDPSR
  

10   are similar, but not exact.  For example, CWAP reports Extra
  

11   Grade and Grade A low, medium, and high heat, while NDPSR
  

12   excludes high heat from the reporting.  Also, CWAP uses fixed
  

13   price contract sales within 150 days from first shipment date,
  

14   while the NDPSR limits this to less than 30 days.
  

15          Butter prices.
  

16          For butter, current CDFA pricing formulas currently
  

17   have a 4.85 cents FOB adjuster below CME spot butter to reflect
  

18   the value of commodity butter made in California plants.  This
  

19   has been supported by the Cooperatives CDI and CDFA hearings.
  

20   Relative to NDPSR butter, this implies a 1.8 cent per pound
  

21   discount, 2010 to mid-August, 2015.  In the Class IV price,
  

22   this amounts to 8 cents per hundredweight below the current
  

23   formula.
  

24           The most recent manufacturing plant cost studies and
  

25   use of CDFA's and HCC's best estimate of product prices for
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 1   values California manufacturers actually receive, reveals a
  

 2   difference of $1.31 per hundredweight for Class III and $.75
  

 3   per hundredweight for Class IV.  However, for Class III, the
  

 4   dry whey make allowance needs to be updated with a new cost
  

 5   study, or better yet, replaced with a new "other solids"
  

 6   valuation factor that more accurately discovers whey value for
  

 7   cheese plants and allows for a return on investment.
  

 8           Increasing minimum prices will make us less competitive
  

 9   in an already difficult global marketplace
  

10           The California market for milk and its products is
  

11   uniquely dependent upon product exports.  In recent years,
  

12   nearly 30 percent of California milk solids have been exported,
  

13   which means California processors and producers are highly
  

14   dependent upon maintaining global competitiveness.  HCC is no
  

15   exception.  Last year, HCC exported nearly ten percent of its
  

16   cheese, 50 percent of its whey protein concentrates, and 95
  

17   percent of its lactose.  HCC plans to export all of the SMP
  

18   produced at of Turlock plant that is nearing completion.
  

19   However, mandatory U.S.-centric milk pricing makes being a
  

20   consistent global supplier problematic.
  

21           For the last 18 months, international prices of cheese
  

22   and milk powder have not tracked favorably with U.S. prices.
  

23   The NDPSR cheddar cheese price has averaged higher than the DMN
  

24   (Dairy Market News) Oceania cheddar price 14 of the past 18
  

25   months, while the NDPSR NFDM prices have been higher than
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 1   Global Dairy Trade (GDT) SMP prices 13 of the last 18 months.
  

 2   And I have those in Figure 14 and 15.
  

 3      Q.  So let's look at Figures 14 and 15, which are on pages
  

 4   8 to 9 of the double-sided document, Exhibit 99.  Figure 14
  

 5   first.
  

 6      A.  Figure 14.  NDPSR cheese, which drives milk cost, is
  

 7   often out of line with key international benchmarks, making
  

 8   being a consistent U.S. supplier difficult.
  

 9          And this is dollars per pound for U.S. NDPSR cheddar,
  

10   Oceania cheddar, and I also included German Gouda, which is
  

11   originally reported in Euros per kilogram, and it was adjusted
  

12   for currency and moved into pounds.
  

13          So the Oceania cheddar price is an important benchmark
  

14   in Asian markets, and it's a price that is often reflective of
  

15   competitive conditions in those markets for cheese.  And I also
  

16   included the German Gouda price, because it is also a benchmark
  

17   in some markets where European prices compete.
  

18          And as you can see in recent history, the Oceania
  

19   cheddar and German Gouda price have been higher, I mean, have
  

20   been lower than the U.S. NDPSR price, which means that our milk
  

21   costs overestimate the value we can get for cheese exports.
  

22      Q.  Let me ask you a little bit about that.  So that there
  

23   is a source for price for Oceania cheddar and there is a source
  

24   for a price for German Gouda.
  

25      A.  Yes.
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 1      Q.  What does that price represent?  Is it a price FOB
  

 2   shipping point, price mid-ocean, price delivered?  Do we know?
  

 3      A.  I believe these are FOB prices.
  

 4      Q.  Thank you.  FOB, point of origin?
  

 5      A.  Yes, point of origin.
  

 6      Q.  Thank you.  Please continue.
  

 7      A.  Figure 15.  NDPSR NFDM, which drives milk costs, can be
  

 8   out of line with international SMP, making being a consistent
  

 9   U.S. supplier difficult.  And this is also measured in dollars
  

10   per pound.  And it has the NDPSR nonfat dry milk price, and
  

11   also on the orange line, the GDT SMP average price.  And as you
  

12   can see, over this time period the relationship has not tracked
  

13   very well.  In some periods, it's been -- it's been beneficial
  

14   making SMP, and other times it has not.  But because milk
  

15   prices are driven by the NDPSR price, it makes staying in this
  

16   market more difficult than if we could set our own milk price
  

17   or have flexibility to set our own milk price, relative the
  

18   value we actually receive for our products.
  

19      Q.  And if you could look at Figure 15 on -- I'm inferring
  

20   that the difficulty created by NDPSR pricing or nonfat dry
  

21   milk, has been acute for the last year and a half in
  

22   particular; is that correct?
  

23      A.  Yes, that is correct.
  

24      Q.  Thank you.  Please continue.
  

25       JUDGE CLIFTON:  You know, I'm trying to remember all these
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 1   initials.  So I'm guessing that SMP has to do something with
  

 2   powder.
  

 3       MR. DeJONG:  Yes.
  

 4       JUDGE CLIFTON:  But I can't remember SMP and I don't know
  

 5   GDT.
  

 6       MR. DeJONG:  Okay.  GDT is Global Dairy Trade.  It's a
  

 7   global auction where milk powder is sold, and it is probably
  

 8   the most common export price benchmark for skim milk powder.
  

 9   SMP means skim milk powder.
  

10   BY MR. VETNE:
  

11      Q.  And GDT, Global Dairy Trade, a reference to that is
  

12   made on page 27.
  

13      A.  Correct.
  

14      Q.  And refresh us, because a few days or weeks maybe, have
  

15   passed since we defined SMP in this record, it means skim milk
  

16   powder?
  

17      A.  It is skim milk powder.  And it is similar to nonfat
  

18   dry milk, but not exact.
  

19      Q.  Not exactly meaning it is protein standardized?
  

20      A.  It's protein standardized, and it's made specifically
  

21   for international customers who are accustomed to using that
  

22   product?
  

23      Q.  So you can't take U.S., nonfat dry milk, produced for
  

24   domestic purposes and put it in a package and market it as SMP?
  

25      A.  Correct, you cannot do that.
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 1      Q.  Okay.  Thank you.  Please continue.
  

 2      A.  These are key export price benchmarks, especially for
  

 3   Asian markets.  When U.S. regulated milk prices are set too
  

 4   high and are mandatory, we have less wiggle room to withstand
  

 5   global market downturns and be a consistent supplier to our
  

 6   international customers.  Margins for cheese, whey products,
  

 7   milk powders are measured in mils and pennies, so even small
  

 8   changes in mandatory milk prices can have a huge impact to our
  

 9   business.
  

10      Q.  Let me -- let me take you back just for a second, so we
  

11   can look at, go back to Figure 15.
  

12      A.  Yes.
  

13      Q.  So look at, I'm not sure if it is September, November
  

14   of 2014, it looks like there is a spread of 20 or 30 cents per
  

15   pound; is that correct?
  

16      A.  That is correct.
  

17      Q.  And 20 or 30 cents per pound of a milk powder product
  

18   translates into what per hundredweight the way we usually think
  

19   of milk?
  

20      A.  You would typically, I would get an estimate by, it
  

21   would be roughly the price difference times 8.7.  So 30 cents
  

22   times 8.7 would give you an approximate value per
  

23   hundredweight.
  

24      Q.  So 8.7, I round it up to 9.  9 times 30, $2.70 per
  

25   hundredweight?
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 1      A.  Correct.
  

 2      Q.  Please continue.
  

 3      A.  Even under the California Order, HCC export cheese
  

 4   sales are down significantly year-to-date to avoid losses due
  

 5   to U.S.-centric mandatory minimum milk prices.  Sales of some
  

 6   cheese export products have decreased by 50 percent year over
  

 7   year, from 2014 to 2015.  And by that I mean, our cheese sales
  

 8   exports.
  

 9      Q.  Our meaning, Hilmar?
  

10      A.  Yeah, Hilmar Cheese.
  

11      Q.  Thank you.
  

12      A.  To maintain a level of market share in today's market,
  

13   we are selling some cheese and lactose below cost.  Further,
  

14   when our powder plant is running, we anticipate we may have to
  

15   switch from SMP to NFDM as a response to regulated prices.
  

16   This would reduce international sales and increase domestic
  

17   sales of NFDM, with the consequence of putting downward
  

18   pressure in NFDM in Class IV prices.
  

19          This is problematic because our global customers are
  

20   seeking a consistent supply from HCC, but mandatory
  

21   U.S.-centric milk pricing can force us out of the market and
  

22   make regaining that business difficult.  If market clearing
  

23   milk prices are applied in California, we can more readily
  

24   maintain a consistent supply -- I believe that should be
  

25   supplier.  I'm sorry, no, it is right.  I misread it.  I'll
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 1   re-read the sentence.
  

 2          If market clearing milk prices are applied in
  

 3   California, we can more readily remain a consistent supplier
  

 4   and simply blend gains or losses from exports relative domestic
  

 5   prices into our producer milk price.  In all other major dairy
  

 6   exporting nations, processors are not regulated by mandatory
  

 7   minimum prices, and instead, blend their actual product revenue
  

 8   into their milk price, while allowing for local competitive
  

 9   conditions.  This is even true in other FMMO's where depooling
  

10   is allowed.  Mandatory Class III and IV prices that are not
  

11   market clearing in California will create an export competitive
  

12   disadvantage for HCC compared to our domestic and international
  

13   competitors.
  

14          Class III "other solids" value is not good measure to
  

15   value whey stream.
  

16          The product revenue we generate from our plants in
  

17   Hilmar, California, and Dalhart, Texas, is not well correlated
  

18   to dry whey, and at times, greatly overvalues the whey stream
  

19   relative cheese milk prices.  Figure 16 shows, on a protein
  

20   adjusted basis, that dry whey is a poor indicator of WPC
  

21   values.
  

22      Q.  Let's go to Figure 16, which is on page 9 of
  

23   Exhibit 99, what's shown there?
  

24      A.  Figure 16.  NDPSR dry whey (adjusted from 12 percent to
  

25   34 percent protein) does not correlate well to WPC prices.

4445



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1          And in this graph I show the prices of dry whey being
  

 2   adjusted from 12 percent to 34 percent using a mathematical
  

 3   formula.  And comparing that to the Dairy Market News WPC 34
  

 4   mostly price.  And the grayish area at the bottom, it shows the
  

 5   difference, which in some months can vary as much as 50 cents
  

 6   per pound.
  

 7      Q.  The label that you have given for the gray area in the
  

 8   bottom of Figure 16, dry whey protein adjusted premium over
  

 9   WPC-34.  The word premium as used there, is that, are you
  

10   intended to convey there, that this is the price you are
  

11   charged for dry whey, that you can't recover from the WPC
  

12   market?
  

13      A.  I believe that would be correct.
  

14      Q.  Okay.  So it's not premium as in terms of producer milk
  

15   premiums that are competitive but paid voluntarily, this is
  

16   essentially an overcharge?
  

17      A.  Yes, correct.  I perhaps could have more articulately
  

18   stated that.
  

19      Q.  Thank you.  That's fine.  Please continue.
  

20      A.  If anything, NFDM now tracks closer to WPC 34, but
  

21   again, this is not a strong correlation.  The price spread
  

22   between protein adjusted dry whey and WPC 34 has reached as
  

23   high as 50 cents per pound, making the WPC production, making
  

24   WPC production risky relative to regulated milk costs.  Since
  

25   milk powder prices have crashed this year, WPC prices have also
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 1   dropped substantially, while dry whey prices lagged behind.
  

 2   Also, comparing dry whey to lactose (Figure 17), also shows a
  

 3   disconnect.
  

 4      Q.  Okay.  What's in Figure 17?
  

 5      A.  NDPSR dry whey (not protein adjusted), so we're just
  

 6   looking at the raw number, does not correlate well to lactose
  

 7   prices.  Again, this is measured in dollars per pound, with the
  

 8   gray area showing, and I use that word again premium, but it is
  

 9   really showing the price difference, the premium dry, the price
  

10   difference between dry whey and lactose.
  

11      Q.  So the portion of the shaded line above -- above zero,
  

12   which is maybe January 2014 forward, looks to me like the
  

13   formula charges you more than you recover for the lactose
  

14   portion, if you compared the two?
  

15      A.  Yes, the dry whey price is higher than the lactose.
  

16      Q.  And the shaded area going down actually shows a gain?
  

17      A.  Yes.
  

18      Q.  So it performs well sometimes, but it doesn't correlate
  

19   well.
  

20      A.  Yes.
  

21      Q.  And it is the lack of correlation that is a problem.
  

22      A.  The lack of correlation is a problem.
  

23      Q.  And let's refresh our memory as to what lactose, dry
  

24   lactose, is.  When you make cheese, you bring in milk, put it
  

25   in a cheese maker, and you have a byproduct of liquid that
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 1   comes out, it is called whey.
  

 2      A.  Correct.
  

 3      Q.  So whey is a byproduct of cheese making.  And then you
  

 4   take that whey over to, in Hilmar's case, to a whey plant and
  

 5   your target is to make valuable commercial, the most valuable
  

 6   commercial product, which you believe to be a whey protein
  

 7   concentrate?
  

 8      A.  Yes.
  

 9      Q.  Correct?  So you make valuable whey protein
  

10   concentrate, and then you produce an additional byproduct,
  

11   which is lactose containing little or no protein, correct?
  

12      A.  Correct.  It also has the minerals removed from it,
  

13   too, making it pure lactose, which is a large part of the cost
  

14   of making lactose.
  

15      Q.  Okay.  And this refers to the whey, that additional
  

16   byproduct component after it's gone through the whey plant?
  

17      A.  Yes.
  

18      Q.  So it is the second tier byproduct after you make
  

19   cheese, essentially?
  

20      A.  Yes.
  

21      Q.  Thank you.  And it is also the least valuable of the
  

22   three products in the manufacturing chain, cheese being higher
  

23   value, whey protein concentrates next tier, and then lactose
  

24   being the least valuable, and often times costly to actually
  

25   make?
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 1      A.  Yes, it could be very costly to make.  And I'll read my
  

 2   next sentence.
  

 3      Q.  Thank you.
  

 4      A.  Currently, lactose prices are below cost of production,
  

 5   whereas the Class III "other solids" value still implies that
  

 6   value is being created.
  

 7      Q.  Okay.  In the Class III price there is a component for
  

 8   protein.  Protein, in your manufacture, is a high value
  

 9   component of milk that is contained both in cheese and in whey
  

10   protein concentrate?
  

11      A.  Correct.
  

12      Q.  And "other solids" is basically what's left, that would
  

13   be lactose, or the non-protein portion of cheese.
  

14      A.  I would say most of the volume in the whey stream is
  

15   lactose.
  

16      Q.  Okay.  And let's, just to make sure we're not losing
  

17   part of the equation here.  Some of the other solids in raw
  

18   milk coming to your plant are actually contained in the cheese,
  

19   cheese containing protein, fat, and moisture, correct?
  

20      A.  Yes.
  

21      Q.  And the less moisture that is contained in the cheese,
  

22   the more moisture comes out in the whey stream; is that
  

23   correct?
  

24      A.  Yes.
  

25      Q.  And also, the less moisture contained in the cheese,
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 1   the more that cheese costs to make and the less yield you get
  

 2   per unit of incoming milk?
  

 3      A.  Correct.
  

 4      Q.  Okay.  Got it.  Thank you.
  

 5      A.  An argument that Hilmar Cheese Company can simply raise
  

 6   customer prices or move into specialty products to overcome
  

 7   higher FMMO class prices, is not accurate.
  

 8          HCC would have extremely limited ability to raise
  

 9   customer prices to overcome higher mandatory FMMO Class III and
  

10   IV pricing for several reasons.  First, the argument
  

11   irrationally suggests that HCC is leaving money on the table by
  

12   selling our products at prices less than the supply/demand
  

13   equilibrium.  Even without the possibility of higher milk
  

14   costs, HCC is always evaluating supply and demand for our
  

15   products to see if there is more value to capture in the
  

16   marketplace.  One cooperative witness suggested cheese plants
  

17   could simply switch to making higher valued specialty cheeses.
  

18   This is flawed reasoning because it fails to 1) greatly higher
  

19   make costs for specialty cheeses, 2) impact on specialty cheese
  

20   prices if these markets are flooded with additional product,
  

21   3) the large investment required to retool and redesign plants
  

22   to make these products, and 4) massive -- should be, the
  

23   massive marketing endeavor needed to bring these products to
  

24   consumers.
  

25          Additionally, almost all of HCC's primary products are
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 1   sold into commodity markets, including virtually all of our
  

 2   cheese, lactose, most of the volume of whey proteins, and soon
  

 3   our milk powders.  Given the national and global scale of these
  

 4   commodity markets, there is very limited, if any, room to
  

 5   increase customer prices without losing substantial market
  

 6   share.  For example, if a cheese price increase is pushed
  

 7   through to buyers that is not competitive with market
  

 8   conditions, the product will simply not clear the market and
  

 9   will remain in HCC's cold storage.  Unsold product that has
  

10   already been paid for through milk and manufacturing costs is
  

11   lost revenue, as the cost of storage.  In the last 2015 CDFA
  

12   hearing, Pacific Cheese Company, a large buyer of California
  

13   hard cheeses, warned what could happen if costs from higher
  

14   mandatory milk prices are pushed through in the form of higher
  

15   cheese prices.
  

16          They stated, quote:
  

17                "If a large increase in the regulated milk price
  

18                paid by cheese makers were to translate into an
  

19                increase in the price we have to pay to procure
  

20                cheese, and we see that as a likely outcome of at
  

21                least one of the proposals (the producer trade
  

22                association proposal) under consideration at
  

23                today's hearing, the competitive nature of our
  

24                business would cause us to, in all likelihood,
  

25                reduce our purchases of California cheese and
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 1                increase purchases from high quality suppliers in
  

 2                other states."
  

 3                Furthermore, any price --
  

 4      Q.  Excuse me, after the words other state, that concludes
  

 5   the quote?
  

 6      A.  Yes, that concludes the quote.
  

 7      Q.  Thank you.
  

 8      A.  Furthermore, any price increases for cheddar cheese
  

 9   (our largest cheese product segment), NFDM, butter, or dry whey
  

10   meeting NDPSR reporting specifications, will feed back into the
  

11   milk price and reverse some of the additional revenue gains.
  

12   One of the best analogies to this, is a dog chasing its tail.
  

13          Finally, if HCC tried to throttle back production to
  

14   meet lower demand due to increasing our product prices, this
  

15   would result in large curtailment of our milk volume
  

16   requirements, causing inefficient and costly movement of milk
  

17   for producers, and less revenue to pay dairy farmers.  Even
  

18   cutting one quarter of our Hilmar milk volume would cost three
  

19   percent of California's milk to have to find a new home.  This
  

20   would cause widespread chaos and disorderly marketing.  At the
  

21   same time, by HCC throttling back capacity, we would be running
  

22   our plants at less than economies of scale, which increases
  

23   fixed costs per unit of product and ultimately leads to more
  

24   business losses.  Our Hilmar facility is designed to be
  

25   cost-effective at very large volumes.  And combining that with
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 1   a Class III make allowance that does not cover our current
  

 2   cost, would be extremely damaging.
  

 3           And I think the pages got out of order here, maybe, or
  

 4   no, this is right.  Sorry, this is right.
  

 5           Conclusion:  HCC expects that the current FMMO Class
  

 6   III and IV pricing, if applied to a California Marketing Order,
  

 7   combined with mandatory pooling, will result in extended
  

 8   periods of net losses to California manufacturing plants, and
  

 9   depressed prices for California milk producers
  

10           Based on internal analysis of Proposal 1, HCC believes
  

11   our Hilmar site's total business cost will exceed total revenue
  

12   for extended periods of time, despite being extremely
  

13   efficient, large scaled, and having some of the most advanced
  

14   whey processing in the industry.  This is a result of Class III
  

15   and IV prices using unachievable commodity prices in California
  

16   for commodity cheeses, milk powder and butterfat, while also
  

17   using unachievable manufacturing costs for cheese, milk powder,
  

18   and whey products.  Further, by increasing minimum prices, it
  

19   becomes much more difficult to manage margins for products that
  

20   do not track the commodities used in Class III and IV,
  

21   including whey protein, lactose, export cheese, and export skim
  

22   milk powder.  HCC would not be able to pass on losses to
  

23   producers like a cooperative or depool to offset non-market
  

24   clearing milk prices like our counterparts in other FMMO
  

25   markets.  And in turn, the processing environment in California
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 1   would become very toxic.
  

 2           The market valuation of plant processing assets would
  

 3   plummet as they would have inadequate income to justify their
  

 4   value.  Banks would be on alert as to the value of the
  

 5   processing customer's collateral, and may degrade their debt
  

 6   ratings that result in higher interest rates or cut off
  

 7   processing customers all together.  Given that one of my prior
  

 8   duties at Rabobank was to help evaluate industry and company
  

 9   specific market risks, including for California milk
  

10   processors, I would be raising red flags to the credit decision
  

11   makers who closely watch the outcome of this hearing.
  

12      Q.  Let me stop you for a second.  You formerly had,
  

13   formerly had responsibilities to Rabobank, which included
  

14   watching the dairy industry.  When you say "I would be raising
  

15   red flags", are you essentially putting yourself in the
  

16   position of somebody that worked for the banks, and "if I were
  

17   still in the banking business, here's what I would tell my
  

18   employers"?
  

19      A.  Exactly.
  

20      Q.  Okay.  Thank you.
  

21      A.  If there was a damaging recommended decision, and if
  

22   there was unlikely to be forthcoming, to be a forthcoming
  

23   policy remedy, HCC would be forced to idle some or all of its
  

24   cheese, whey, and powder capacity to stem losses.  With the HCC
  

25   Hilmar plant being the largest cheese plant in the world, and
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 1   processing roughly 12 percent of all of California's milk
  

 2   supply, statewide disorderly marketing would be expected to
  

 3   ensue.  This course of action would not be taken lightly and
  

 4   would be seen as a last resort.  However, unlike cooperatives,
  

 5   HCC cannot run plant assets at a loss or even low rates of
  

 6   return indefinitely.  All losses would be focused on our
  

 7   dairymen owners, as there is no alternative to escape the
  

 8   minimum prices.
  

 9      Q.  Mr. DeJong, look at the last sentence for a second.
  

10   The losses focused on our dairymen, you mean the dairy farmers
  

11   that own Hilmar Cheese Company?
  

12      A.  Yes, the dairy farmers that own Hilmar.
  

13      Q.  Which are roughly 12 percent of the supply to Hilmar,
  

14   correct?
  

15      A.  I believe it was 18 percent.
  

16      Q.  18 percent of the supply.  And your counterparts,
  

17   cooperative associations running manufacturing plants, would be
  

18   able to blend their losses to all producers supplying that
  

19   plant, as well as other plants, in all -- in the case of DFA,
  

20   for example, that loss could conceivably be blended across its
  

21   membership from California to New York?
  

22      A.  I would agree with that.
  

23      Q.  Thank you.  Do you have any more comments you want to
  

24   make before I ask Judge Clifton if we can take a break?
  

25      A.  I think I'm ready for a break.
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 1      Q.  Please.
  

 2       JUDGE CLIFTON:  I agree.  That was intense and very well
  

 3   presented.  I congratulate both of you.
  

 4           So remind me when we get back we want to deal with
  

 5   admitting them into evidence.  But for now, we're going to take
  

 6   a break.  Please be back and ready to go at 4:10.  That gives
  

 7   you 16 minutes.  4:10.
  

 8       (Whereupon, a break was taken.)
  

 9       JUDGE CLIFTON:  We're back on record at 4:10.  Mr. Vetne?
  

10   BY MR. VETNE:
  

11      Q.  Thank you.  Mr. DeJong, I want to take you back just
  

12   for a moment to page 30 of your testimony, first full paragraph
  

13   beginning on that page.  Say, additionally, almost all of
  

14   Hilmar cheese company's primary products are sold into
  

15   commodity markets, including virtually all of your cheese,
  

16   etcetera.
  

17          I understand that there are companies that specialize
  

18   in buying bulk commodity cheddar cheese and converting those
  

19   into consumer-type of food service type packaging and uses such
  

20   as shredding, cutting, wrapping, etcetera?
  

21      A.  That is accurate.
  

22      Q.  Is that the commodity markets to which you refer here
  

23   in your testimony?
  

24      A.  Yes, for cheese.
  

25      Q.  Okay.  And when Hilmar, for example, sells to a
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 1   converter, we'll use that term, is that all right with you?
  

 2      A.  Yes.
  

 3      Q.  A cheese converter, it competes with all other makers
  

 4   of commodity cheddar cheese in the country for bulk cheese
  

 5   delivered to the same converter location, correct?
  

 6      A.  Correct.
  

 7      Q.  If you offered your cheese at a penny or two more than
  

 8   they could get cheese from another location, you wouldn't have
  

 9   a customer, would you?
  

10      A.  Correct.
  

11      Q.  Okay.  And it's those transactions of bulk cheese in
  

12   the case of Hilmar, between Hilmar and a converter, that Hilmar
  

13   reports for NDPSR price survey purposes; is that correct?
  

14      A.  Correct.
  

15      Q.  Okay.  And that would similarly be true of others that
  

16   compete for sales to those same buyers of bulk cheese, correct?
  

17      A.  Correct.
  

18      Q.  Okay.  So the NDPSR prices are the aggregate of the
  

19   transactions to converters, and there are several places around
  

20   the country?
  

21      A.  I would say that's accurate.
  

22      Q.  Okay.  Would you help us identify who they are?  Who
  

23   are the the major converters in the United States and where do
  

24   they have conversion plants to which you may market your
  

25   product?
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 1      A.  Okay.  So some of the companies that would take hard
  

 2   cheeses similar to Hilmar Cheese, one company would be Pacific
  

 3   Cheese, as I mentioned in my testimony.
  

 4      Q.  Okay.  And where do they have converting plants?
  

 5      A.  They have converting plants in Reno, Nevada and
  

 6   Amarillo, Texas.  And also, Great Lakes Cheese.
  

 7      Q.  Where do they have plants?
  

 8      A.  Bellmore, Utah.
  

 9      Q.  That's quite aways from the Great Lakes, isn't it?
  

10      A.  And they have several in Wisconsin, including in Wasau,
  

11   Seymore, La Crosse, and Plymouth.  And also I believe they have
  

12   one in, Hiram, Ohio.
  

13      Q.  Hiram?
  

14      A.  H-I-R-A-M.
  

15      Q.  Okay.
  

16      A.  And Manchester, Tennessee.
  

17      Q.  Okay.  Let's go back and do the spelling thing.  Wausau
  

18   is spelled how?
  

19      A.  W-A-U-S-A-U.
  

20      Q.  And Seymour?
  

21      A.  S-E-Y-M-O-U-R.
  

22      Q.  And La Crosse is the same spelling as in the game?
  

23      A.  I believe so, L-A C-R-O-S-S-E.
  

24      Q.  And Plymouth, that's in Plymouth Colony in
  

25   Massachusetts?
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 1      A.  Yes, P-L-Y-M-O-U-T-H.
  

 2      Q.  Okay.  And anywhere else?
  

 3      A.  Yeah, as I mentioned, Hiram, Ohio, H-I-R-A-M; and
  

 4   Manchester, Tennessee, M-A-N-C-H-E-S-T-O-R.
  

 5      Q.  ER or OR.  It's ER, I think.
  

 6      A.  ER, sorry, bad handwriting.
  

 7       JUDGE CLIFTON:  Were all of those Great Lakes?
  

 8       MR. DeJONG:  Yes, those were all Great Lakes, the ones I
  

 9   was just listing.
  

10   BY MR. VETNE:
  

11      Q.  So far we have gone through a list of two purchasing
  

12   entities.  Are there other entities?
  

13      A.  Yes.  Schreiber.
  

14      Q.  Yes.
  

15      A.  That is in, they have converter plants in Logan, Utah;
  

16   Missouri, I believe they have them in multiple locations, I'm
  

17   not sure of the exact town names; and Plymouth, Wisconsin also.
  

18      Q.  Schreiber in Plymouth not in Green Bay?
  

19      A.  They might have one there, too, if I missed that, I
  

20   don't have -- I must have missed.
  

21      Q.  I'm sorry, Schreiber?
  

22      A.  Yes, Schreiber.
  

23      Q.  My recollection is that Schreiber has converter plants
  

24   in Green Bay, Richland Center, and West Bend, Wisconsin.
  

25      A.  I believe that's correct.  I believe I forgot to

4459



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1   include those.  That's right.
  

 2      Q.  Okay.
  

 3      A.  Then also -- should I keep naming?
  

 4       JUDGE CLIFTON:  Spell Schreiber for me.
  

 5       MR. VETNE:  S-C-H-R-E-I-B-E-R.
  

 6       JUDGE CLIFTON:  Thank you.
  

 7       MR. DeJONG:  Next company, Sargento, Plymouth, Wisconsin.
  

 8   BY MR. VETNE:
  

 9      Q.  Okay.  Is that maybe the location you confused with
  

10   Schreiber?
  

11      A.  It might be.
  

12      Q.  Okay.  And do they have any other plants that you are
  

13   aware of, converter plants?
  

14      A.  No.
  

15      Q.  Okay.
  

16      A.  Marathon; Medford, Wisconsin.
  

17      Q.  M-E-D-F-O-R-D; is that correct?
  

18      A.  Correct.  And Mountain Home, Idaho.
  

19      Q.  Okay.  So we have, one, two, three, four, five, six,
  

20   let's see -- Pacific Cheese, Great Lakes Cheese, anybody else?
  

21      A.  If there's any others, I forgot to get them on my list.
  

22       JUDGE CLIFTON:  Okay.  I need a spelling for Sargento.
  

23       MR. DeJONG:  Okay.  S-A-R-G-E-N-T-O.
  

24       JUDGE CLIFTON:  Thank you.
  

25   BY MR. VETNE:
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 1      Q.  And then of course, Mr. Dryer indicated that Saputo, at
  

 2   least at one or more of their locations, receives bulk
  

 3   commodity cheese.  Are you aware if your cheddar cheese is one
  

 4   of those products they buy in bulk?
  

 5      A.  I don't believe so, if they do I think it would be a
  

 6   very small number.
  

 7      Q.  Okay.  Would it be correct to say, well, you did say,
  

 8   that almost all of your primary products are sold into
  

 9   commodity markets.  So for cheddar cheese, almost all of your
  

10   cheddar cheese would be sold in commodity markets, converters
  

11   such as these?
  

12      A.  Yeah, I would say virtually all, with the exception of
  

13   exports.
  

14      Q.  Okay.  So if this also constitutes the markets for
  

15   other makers of commodity cheddar, bulk cheddar cheese with
  

16   which you compete, the NDPSR survey, would it in effect, be the
  

17   product of price negotiations between many food makers and
  

18   maybe seven, possibly eight converters that buy bulk commodity
  

19   cheddar cheese?
  

20      A.  That sounds about right.
  

21      Q.  Okay.  That's all the direct I have, your Honor.  I
  

22   would move admission of Exhibits 98, 99, 100, and 101.
  

23       JUDGE CLIFTON:  Does anyone wish to ask Mr. DeJong any
  

24   questions about Exhibit 98 to determine whether you have any
  

25   objection?  No one.  Is there any objection to the admission
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 1   into evidence of Exhibit 98?  There is none.  Exhibit 98 is
  

 2   admitted into evidence.
  

 3           (Thereafter, Exhibit Number 98 was
  

 4            received into evidence.)
  

 5       JUDGE CLIFTON:  With regard to Exhibit 99.  Does anyone
  

 6   wish to ask Mr. DeJong any questions about it before
  

 7   determining whether you object?  No one.  Is there any
  

 8   objection to the admission into evidence of Exhibit 99?  There
  

 9   is none.  Exhibit 99 is admitted into evidence.
  

10            (Thereafter, Exhibit Number 99 was
  

11            received into evidence.)
  

12       JUDGE CLIFTON:  Exhibit 100.  Does anyone wish to ask
  

13   Mr. DeJong questions about it before determining whether you
  

14   have objection?  No one.  Is there any objection to the
  

15   admission into evidence of Exhibit 100?  There is none.
  

16   Exhibit 100 is admitted into evidence.
  

17            (Thereafter, Exhibit Number 100 was
  

18            received into evidence.)
  

19       JUDGE CLIFTON:  Does anyone wish to question Mr. DeJong
  

20   about Exhibit 101?  No one.  Is there any objection to
  

21   Exhibit 101 being admitted into evidence?  There are none.
  

22   Exhibit 101 is admitted into evidence.
  

23            (Thereafter, Exhibit Number 101 was
  

24            received into evidence.)
  

25       MR. VETNE:  Thank you, your Honor.  Mr. DeJong is available
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 1   for cross the remainder of the day.
  

 2       JUDGE CLIFTON:  I do want to save a little time at the end
  

 3   for announcements and a preview of Monday's work.  So I doubt
  

 4   that we'll finish Mr. DeJong's cross, but we'll try.  All
  

 5   right.  Who will begin?  Mr. Beshore.
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. BESHORE:
  

 8      Q.  Marvin Beshore.
  

 9          Good afternoon, Mr. DeJong.  I don't think we'll get
  

10   done today, your Honor.
  

11      A.  Good afternoon.
  

12      Q.  Let me first ask you.  You were led by your
  

13   representative, Mr. Vetne, to make an assertion about how Dairy
  

14   Farmers of America might utilize any financial results to its
  

15   operations coming from this proposal; do you recall that?
  

16      A.  Could you be more specific exactly what that was?
  

17      Q.  Well, you were only asked one question about DFA,
  

18   right?  Recently?
  

19       JUDGE CLIFTON:  No, I don't think --
  

20       MR. BESHORE:  In the last couple of minutes?  When you
  

21   are --
  

22       JUDGE CLIFTON:  Well, the last couple of minutes.  What you
  

23   are asking him about, Mr. Beshore, is with regard to passing
  

24   back.
  

25       MR. BESHORE:  That's correct.
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 1       JUDGE CLIFTON:  Yes.  Passing back.  For example, if --
  

 2       MR. BESHORE:  How it might handle the internal results of,
  

 3   financial results, of anything that came from this hearing.  Do
  

 4   you recall that question?
  

 5       MR. DeJONG:  I don't -- I'm still a little bit confused.
  

 6   What was the question -- was it related to?  DFA financial
  

 7   results?
  

 8   BY MR. BESHORE:
  

 9      Q.  Yeah.  Gains or losses, losses in particular.
  

10      A.  For DFA?
  

11      Q.  Yes.
  

12      A.  I don't remember a specific question about DFA losses.
  

13       JUDGE CLIFTON:  Well, see if this jogs your memory.
  

14           All the way from California back to some state in the
  

15   East Coast, does that jog your memory about who might share in
  

16   the lower return?
  

17       MR. DeJONG:  Oh, yes, I know exactly what you are talking
  

18   about.  I understand.
  

19   BY MR. BESHORE:
  

20      Q.  So you now remember --
  

21      A.  Yes, I remember that question.
  

22      Q.  And you remember that you agreed with the assertion in
  

23   the question that DFA may share the losses, as the Judge said,
  

24   all the way from the West Coast to the East Coast or some such.
  

25   Do you recall that?
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 1      A.  That is possible.
  

 2      Q.  Okay.  What basis do you have of knowledge of DFA's
  

 3   internal financial policy or other operations to make that
  

 4   assertion?
  

 5      A.  I would say that I do not.  You are correct.  And I
  

 6   will say that I was assuming, obviously incorrectly, if that is
  

 7   your contention, that DFA can do that.  So if I'm incorrect, I
  

 8   will freely admit it.
  

 9      Q.  Thank you.  What knowledge, if any, do you have of how
  

10   California Dairies might allocate or distribute or handle any
  

11   internal financial results from this hearing?
  

12      A.  I do not have internal knowledge of that.
  

13      Q.  Same question for Land O'Lakes?
  

14      A.  True.
  

15      Q.  Same answer?
  

16      A.  Same answer.
  

17      Q.  Thank you.  There are on the, we have the Notice on the
  

18   matter of information on the list of cooperatives in California
  

19   and some of the Federal Orders.  There are two cooperatives
  

20   based in Hilmar, California.  Do you know anything about them?
  

21      A.  I know a little bit about them.  I would say Al Zolin
  

22   is extremely knowledgeable about those, and if you have
  

23   specific questions as to their set up and operation, I believe
  

24   he will be testifying next week, he can answer specific
  

25   questions regarding those.
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 1      Q.  Okay.  Do you know anything about their relationship
  

 2   with Hilmar Cheese Company?
  

 3      A.  I know there are two cooperatives related to Hilmar
  

 4   Cheese Company.
  

 5      Q.  And they -- are they -- are the members among the 200
  

 6   "independent" dairy farmers that supply Hilmar?
  

 7      A.  I believe some of them are.
  

 8      Q.  So they are not really what we would ordinarily call
  

 9   independent.  Members, they are members of what might be called
  

10   a captive co-op?
  

11      A.  I don't know if you can make that characterization.  I
  

12   would, again, defer some of these specific questions to
  

13   Al Zolin, he has a much more detailed knowledge of those
  

14   cooperatives and their set up and their make up.
  

15      Q.  Okay.  So what's his relationship to those
  

16   cooperatives, since you know that he has more detailed
  

17   knowledge of them?
  

18      A.  From my understanding, he is knowledgeable about them,
  

19   he has worked for Hilmar Cheese as a consultant specifically in
  

20   regard to those, or at least he has much more detailed
  

21   knowledge of them than I do.
  

22      Q.  Does he have a capacity with those cooperatives?
  

23      A.  Define capacity.
  

24      Q.  Any relationship?  Any position with these
  

25   cooperatives?
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 1      A.  I don't think he has an official position, to my
  

 2   knowledge, but you can ask him that when he's here.
  

 3      Q.  Does Hilmar buy cheese, buy milk from those
  

 4   cooperatives?
  

 5      A.  I believe only milk.
  

 6      Q.  Yeah, I meant to say milk, sorry.  In California,
  

 7   Hilmar Cheese Company location?
  

 8      A.  Yes.
  

 9      Q.  And in Texas at the Dalhart location?
  

10      A.  I'm not sure exactly how those cooperatives fit into
  

11   the Dalhart situation.  Again, I would ask, when Al Zolin is on
  

12   the stand, he can answer those questions.
  

13      Q.  Okay.  Now, you were just, most recently, at the very
  

14   end of your direct examination from your representative,
  

15   Mr. Vetne, asked about NDPSR prices and sales of bulk commodity
  

16   cheese by Hilmar.  Do you recall that?
  

17      A.  Yes, I recall the question.
  

18      Q.  Are you involved personally with reporting NDPSR prices
  

19   for Hilmar?
  

20      A.  I am not personally the person who actually goes
  

21   through the spreadsheets, tallies them up, and sends them to
  

22   USDA.  I'm not that person.
  

23      Q.  Okay.  Do you know anything about what's required to be
  

24   reported for those reports?
  

25      A.  I have a general understanding.  I do not have the

4467



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1   entire list in front of me, those exact reporting
  

 2   specifications, but I'm generally familiar with it.
  

 3      Q.  Okay.  So Hilmar, obviously, is reporting cheddar
  

 4   prices to NDPSR, correct?
  

 5      A.  Correct.
  

 6      Q.  Okay.  And you don't make dry whey, if I understood you
  

 7   correctly, so you wouldn't report any dry whey prices to NDPSR?
  

 8      A.  That is correct.
  

 9      Q.  Now, did you tell Mr. -- did you testify in response to
  

10   Mr. Vetne, that you were, your NDPSR prices were competing at
  

11   the long list of converter locations?
  

12      A.  I don't know if -- that's not exactly how I understood
  

13   it.  If Hilmar Cheese sells its product out and different
  

14   converters negotiate prices with cheese plants, and the prices
  

15   we negotiate and we sell our cheese for, assuming it meets
  

16   NDPSR specifications, that price is set for that cheese and it
  

17   is reported to NDPSR.
  

18      Q.  Okay.  What did the location of those converters have
  

19   to do with the NDPSR prices?
  

20      A.  I believe it was to show that at different locations, a
  

21   lot of these cheese converters are in the Midwest, Upper
  

22   Midwest, and that in those locations that there will be
  

23   different product prices depending on where the product is
  

24   sourced from.  For example, to buy, for a converter in
  

25   Wisconsin to buy cheese in California, they would expect a
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 1   lower price than if they were buying that locally because of
  

 2   the transportation cost difference.
  

 3      Q.  Okay.  So the converter buys your cheese in California
  

 4   and takes it to their location, is that what you are saying?
  

 5      A.  The converter would buy our cheese and we would ship it
  

 6   to their location.
  

 7      Q.  And are you selling at FOB their location or FOB your
  

 8   location?
  

 9      A.  FOB our location.
  

10      Q.  Okay.  Do you ever sell FOB the converter locations?
  

11      A.  Not to my knowledge.
  

12      Q.  So do you know anything about the cost of transporting
  

13   from your location to Logan, Utah, for instance?
  

14      A.  I have a general idea.
  

15      Q.  What would that cost?
  

16      A.  To us, Logan, Utah, you said?
  

17      Q.  Yeah.
  

18      A.  I don't know off the top of my head.  I want to say
  

19   maybe 3 to 4 cents a pound.
  

20      Q.  And what --
  

21      A.  Depending on how you do -- I'm sorry.  Depending on
  

22   rail or truck, if there's some differences.
  

23      Q.  How about to Wisconsin locations?
  

24      A.  I would say it would probably, depending on, depending
  

25   on whether it was truck or rail, rail is generally cheaper.  I
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 1   don't have the numbers in front of me, but I would be really
  

 2   hesitant to speculate.  I do know that by truck to the East
  

 3   Coast is approximately 14 to 15 cents a pound to get it to
  

 4   somewhere like Virginia.
  

 5      Q.  Okay.  Do you sell from Hilmar to locations in
  

 6   Virginia?
  

 7      A.  I don't remember Virginia specifically, but about that
  

 8   distance, yes, we do.
  

 9      Q.  Okay.  And that's what, cheddar cheese?
  

10      A.  I believe so, or similar types of cheeses.
  

11      Q.  So what do you think it costs, what's your best
  

12   estimate of what it costs to get your product to Wisconsin?
  

13      A.  By which method of shipping?
  

14      Q.  The least expensive, which is rail, I guess.
  

15      A.  Again, I would be making an estimation.  I don't have
  

16   those rate schedules in front of me, so I'm really hesitant to
  

17   give that specific number.  I did remember a figure going to
  

18   the East, but I don't recall specifically going to Wisconsin.
  

19      Q.  Okay.  So it costs you 14 or 15 cents to East Coast
  

20   states.  It would cost, you know, maybe what, half that to get
  

21   to Wisconsin?  Two-thirds of that to get to Wisconsin?
  

22      A.  By rail, maybe something like that.
  

23      Q.  Half to get to Wisconsin, 7 or 8 cents?
  

24      A.  Something like that.
  

25      Q.  70 or 80 cents a hundredweight equivalent of milk,
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 1   price equivalent?
  

 2      A.  If you are using a yield multiple of ten, I would say
  

 3   that would make mathematical sense.
  

 4      Q.  What's your yield of cheddar?
  

 5      A.  I don't recall that off the top of my head.  I would
  

 6   refer you to the CDFA manufacturing cost exhibits.  They have
  

 7   cheddar cheese yields on there, and Hilmar Cheese is part of
  

 8   that manufacturing cost survey, so some of our yields would be
  

 9   reflected in that.
  

10      Q.  So if it costs, you know, 7 or 8 cents to get cheese to
  

11   Wisconsin, and at a yield of 10, that's 70 or 80 cents a
  

12   hundredweight, and your price, your raw milk price is
  

13   currently, let's just say $2.00 less than the cheese makers in
  

14   Wisconsin, you can be pretty competitive there, getting that
  

15   cheese, selling that cheese to Wisconsin, can't you?
  

16      A.  Selling at our current prices we can be competitive
  

17   with Wisconsin.
  

18      Q.  Yeah, very competitive.
  

19      A.  I wouldn't use adjectives like that.  We are selling
  

20   cheese there, so therefore, we are competing with them.
  

21      Q.  Okay.  And you can be competitive on the East Coast as
  

22   well, as you indicated.
  

23      A.  To some extent, but I wouldn't say that for all of our
  

24   volume.
  

25      Q.  So just get back to that.  In the beginning of your
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 1   testimony you gave some employment history, and some
  

 2   educational background.  And I missed, or didn't hear, or you
  

 3   didn't state where you went to college, where got your degrees,
  

 4   and in what years?  What year?
  

 5      A.  I believe I finished my Bachelor's Degree in 2006 at
  

 6   California State University Stanislaus.  And I finished my
  

 7   Master's Degree in Public Administration in 2009 from
  

 8   California State University Stanislaus as well.
  

 9      Q.  Thank you.  What portion of Hilmar's production is
  

10   cheddar versus other cheese varieties?
  

11      A.  I don't have that number specifically in front of me,
  

12   but it's a substantial portion.
  

13      Q.  More than half?
  

14      A.  Again, I don't have that number in front of me.  I know
  

15   it is a large volume, but I couldn't say one half or the other.
  

16   If I had seen that number, I would gladly tell you.
  

17      Q.  Do you know, has Hilmar ever produced dry whey?  Hilmar
  

18   Cheese Company, do you know?
  

19      A.  To my knowledge, no.  But their, and I haven't been
  

20   there since the inception, so if they have, it would be news to
  

21   me.
  

22      Q.  When was it founded, when did it start?
  

23      A.  I believe it was in mid-1980's, 1984 in my testimony.
  

24      Q.  I see that now.  Thank you.
  

25      A.  Yes.
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 1      Q.  Okay.  So do you know if they have never, to the best
  

 2   of your knowledge, never produced dry whey, do you know why
  

 3   that is?
  

 4      A.  I believe, like any other cheese manufacturer, they
  

 5   would look at the perspective returns in dry whey versus
  

 6   alternative investments, whether it be WPC, lactose, etcetera,
  

 7   and then make the determination where that investment would
  

 8   best be placed.
  

 9      Q.  And to the best of your knowledge, they determined from
  

10   the very beginning that the higher, the other whey products had
  

11   a better return on investment?
  

12      A.  At the time they invested in those assets, that was the
  

13   case, or decided to make the decision to invest in those
  

14   assets.
  

15      Q.  Okay.  Now, I need to ask a few questions about
  

16   Exhibit 99, because I, at least, and some of our team, can't
  

17   completely, haven't completely picked up your explanations or
  

18   didn't get them written down well enough or something.  Okay.
  

19   So I want to start with, start with Figure 5 of Exhibit 99.
  

20      A.  I'm there.
  

21      Q.  So how did you -- did you convert -- the all milk price
  

22   is in that test price, correct?
  

23      A.  Yes.
  

24      Q.  So how is it, what did you do to convert it or compare
  

25   it to the Class III on this table?
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 1      A.  Yes, Class III and IV.
  

 2      Q.  So can you break that down for me?  How are they
  

 3   comparable?
  

 4      A.  How are -- well, when you buy a futures product, you
  

 5   know, you buy Class III futures, Class IV futures.
  

 6       JUDGE CLIFTON:  Could you -- could we go back?  We're
  

 7   looking at Figure 5.
  

 8       MR. DeJONG:  Oh, I'm sorry, I thought it was Figure 8.
  

 9       JUDGE CLIFTON:  I don't -- aren't we on 5, Mr. Beshore?
  

10       MR. BESHORE:  Yes, I'm on 5.
  

11       JUDGE CLIFTON:  Okay.  So go back to whether you think this
  

12   is Class III and IV.
  

13       MR. DeJONG:  Okay.  Sorry.  I looked at the sister chart,
  

14   my mistake.
  

15       JUDGE CLIFTON:  So what is Figure 5 comparing?
  

16       MR. DeJONG:  It is comparing the NASS all milk price, which
  

17   Mr. Beshore pointed out, and correctly, that it is at test,
  

18   compared to Class III which is at a standard test.  And in
  

19   Class III futures it is also priced at the standard test.
  

20   BY MR. BESHORE:
  

21      Q.  And so what does Figure 5 compare, then?
  

22      A.  It is comparing how those price differences have, let
  

23   me see.
  

24      Q.  Well, let me just, is it comparing the all milk price
  

25   at test for the given state to a 35 Class III price?
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 1      A.  Yes, that's what it is doing.
  

 2      Q.  So it is just a -- just a straight subtraction?
  

 3      A.  Yes.  And like I said, the table and the formulas used
  

 4   to calculate this are available on CDFA's website, but that is
  

 5   a correct generalization.
  

 6      Q.  And is that the spreadsheet that you talked about?
  

 7      A.  Yes, exactly.
  

 8      Q.  That was done by Mr. McCully, I think?
  

 9      A.  Yes.
  

10      Q.  Is the Excel file itself downloadable?
  

11      A.  Yes, it is.
  

12      Q.  Do you happen to have the URL for that?
  

13      A.  I would need to go to my laptop.
  

14      Q.  I would really appreciate that.
  

15       JUDGE CLIFTON:  I think it would be good for them to have
  

16   this over the weekend.
  

17       MR. BESHORE:  That's where I was going.
  

18       JUDGE CLIFTON:  So that they can see if they can reproduce
  

19   the results.  So, how -- your laptop is in the room?
  

20       MR. DeJONG:  Yes, it is.
  

21       JUDGE CLIFTON:  Okay.  Why don't we take --
  

22       MR. HOLLON:  Wait, wait, wait, can we ask a few more
  

23   questions before we break so we don't come back to the laptop
  

24   and say --
  

25       JUDGE CLIFTON:  Yeah, I'll repeat what Mr. Hollon said.
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 1   Mr. Hollon suggested that we ask a few more questions before we
  

 2   go to the laptop so we can see what else might be requested,
  

 3   and I agree.
  

 4           So help me manage our time here.  It is 4:41.  You can
  

 5   ask no more than about 9 minutes worth of additional questions.
  

 6       MR. BESHORE:  Mr. Hollon has not entered his appearance
  

 7   lately, because he's been occupied otherwise at the time of
  

 8   that, but --
  

 9       JUDGE CLIFTON:  But you yield to him nevertheless.
  

10       MR. BESHORE:  I yield to him nevertheless.
  

11       JUDGE CLIFTON:  Mr. Hollon, you may proceed.
  

12       MR. HOLLON:  Elvin Hollon, Dairy Farmers of America,
  

13   E-L-V-I-N H-O-L-L-O-N.
  

14                        CROSS-EXAMINATION
  

15   BY MR. HOLLON:
  

16      Q.  Mr. DeJong, let me assure you, I know how it makes your
  

17   stomach feel when somebody asks you how to do that table.  And
  

18   so all I really want to know is how you did it.
  

19      A.  Yes.
  

20      Q.  Let me go first to --
  

21       JUDGE CLIFTON:  I'm not getting enough volume from --
  

22       MR. HOLLON:  My voice is still bad from before.  Let's go
  

23   to Table 13.
  

24       JUDGE CLIFTON:  Move the -- you can move the mic to the
  

25   left you don't have to move your body.
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 1       MR. HOLLON:  Is this better?
  

 2       JUDGE CLIFTON:  Excellent.
  

 3   BY MR. HOLLON:
  

 4      Q.  Figure 13, you say you have a NASS all milk price and
  

 5   Class III at test plus PPD.  Can you tell me a little bit about
  

 6   which, you know, which one you adjusted?  Did you adjust the
  

 7   all milk price to test?  Did you adjust the Class III at test?
  

 8   Where did you get the test from?
  

 9      A.  Sure.  The all milk price, to my knowledge, is already
  

10   at test.
  

11      Q.  Okay.
  

12      A.  Class III at test, I took the Class III component, so
  

13   your protein, butterfat, and other solids, multiplied by the
  

14   test data available, and I'm talking about Texas and New Mexico
  

15   on the MA website.  The MA website for that Order lists the
  

16   average producer test by state.
  

17      Q.  I understand.  I understand.
  

18      A.  Yes.  So those values were multiplied out to get
  

19   Class III at test for those specific states.  And I then added
  

20   the producer price differential and used the announced one on
  

21   the MA website, which is at the Dallas location.  So I added
  

22   Class III at test, plus PPD, and then compared that to the NASS
  

23   all milk price.
  

24      Q.  Okay.  And assuming, then, that is at the NASS all milk
  

25   price as reflective of those tests?
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 1      A.  Yes.
  

 2      Q.  Okay.  Figure 16, the blue line, tell me how you got
  

 3   that price.
  

 4      A.  Yes.  So I made the assumption that dry whey has
  

 5   approximately a 12 percent protein content.
  

 6      Q.  Okay, I understand.
  

 7      A.  And to equalize that to 34, I took the dry whey price
  

 8   and divided it by another division, 12 percent divided by 34
  

 9   percent.
  

10      Q.  Divided or times?
  

11      A.  You do 12 percent divided by 34 percent, and then
  

12   divide again --
  

13      Q.  I understand.
  

14      A.  Okay.
  

15      Q.  Okay.  So nonfat dry milk divided by 34 gives you price
  

16   per one unit of protein, times 12 gets it to whey?
  

17      A.  Whey protein, that's comparing dry whey and whey
  

18   protein concentrate, just to equalize the protein level.
  

19      Q.  Okay.  So whey -- that's the whey price, divided by 12,
  

20   to get --
  

21      A.  Yes, I guess in my head, I break it up a little bit
  

22   different.  It's 12 percent, and that's divided by another
  

23   division problem.  12 percent divided by 34 percent, I believe
  

24   it --
  

25      Q.  Times the price?
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 1      A.  Yeah, times the price.  And that should equalize the
  

 2   protein level.
  

 3      Q.  Okay.  And then, okay.  I think I see -- algebra works
  

 4   that way.
  

 5      A.  Yes.
  

 6      Q.  I'm good.  And the Dairy Market News whey protein is
  

 7   assuming that price is at 34 percent protein?
  

 8      A.  It is assumed it is 34 percent.
  

 9      Q.  Okay.  And then Figure 17 is simply a price versus a
  

10   price?
  

11      A.  Yes.  There is no alteration.
  

12      Q.  Okay.  So that's all I have.  Thank you.
  

13      A.  You're welcome.
  

14       JUDGE CLIFTON:  That was very efficient.  Thank you both.
  

15       MR. BESHORE:  Shall we get the URL?
  

16       MR. DeJONG:  Do you want me to get that now?
  

17       JUDGE CLIFTON:  Mr. Vetne, your suggestion?
  

18       MR. VETNE:  I have a suggestion.  The CDFA data, does that
  

19   come from the CDFA hearing matrix?
  

20       MR. DeJONG:  It comes from the matrix.
  

21       MR. VETNE:  Okay.  For those that are listening and who may
  

22   not be familiar with CDFA, on its site has a place where you,
  

23   for each hearing, you can get the proposal, you can get the
  

24   exhibit, you can get the, get the transcript, rather than have
  

25   a long matrix, it may be more useful to go through the steps

4479



TRANSCRIPT OF PROCEEDINGS - VOLUME XXII

 1   because it's a long URL -- to go through the steps involved.
  

 2   You click on CDFA; you click on hearing matrix; you click on
  

 3   March 12, 2009; you click on --
  

 4       MR. DeJONG:  I have the exact date if you --
  

 5       MR. VETNE:  Off the top of my head, the point is, that kind
  

 6   of step process would get you to it, I think, more rationally
  

 7   than a long URL.
  

 8       JUDGE CLIFTON:  All right.  Mr. DeJong, do you have, while
  

 9   you are sitting there in the witness stand, the particular
  

10   hearings that are involved?
  

11       MR. DeJONG:  I believe I can direct them there by memory.
  

12   If they, if their laptop is open and they are on CDFA's
  

13   website.
  

14       JUDGE CLIFTON:  All right.  Do you want to do that now for
  

15   these different -- you were asked about beginning with
  

16   Figure 5?
  

17       MR. DeJONG:  Yes, I can direct them to the spreadsheet.  So
  

18   I believe you would go to CDFA's website under the hearing
  

19   matrix, and I believe then you would go to the archives, and in
  

20   there, there is a hearing dated from May 31, 2012.  And in
  

21   there I believe there is transcripts, and post-hearing briefs,
  

22   and there is a file called Kraft.
  

23       MR. VETNE:  Your Honor, I'm looking at the hearings, 2012,
  

24   well, it says 2012-2004, because it goes back in reverse
  

25   chronological order.  And there's a hearing entitled Class 4b
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 1   whey valuation hearing, May 31 and June 1, 2012.  Is that the
  

 2   one you referring to?
  

 3       MR. DeJONG:  That sounds right.
  

 4       MR. VETNE:  Okay.
  

 5       JUDGE CLIFTON:  Now, when you say you go to Kraft, are you
  

 6   saying K-R-A-F-T?
  

 7       MR. DeJONG:  Correct.
  

 8       MR. BESHORE:  Date again?
  

 9       MR. DeJONG:  The date of the hearing was May 31, 2012.
  

10       MR. VETNE:  I found a hearing.
  

11       JUDGE CLIFTON:  So are we looking for an exhibit or a
  

12   post-hearing brief, Mr. DeJong, under Kraft?
  

13       MR. DeJONG:  I believe, if my memory is right, it is a
  

14   post-hearing brief.
  

15       MR. VETNE:  May I suggest that further because of the
  

16   time --
  

17       JUDGE CLIFTON:  Mr. Vetne?
  

18       MR. VETNE:  Mr. DeJong will reproduce -- when did you do
  

19   this, by the way?  When did you look at this?  When did you
  

20   access this?
  

21       MR. DeJONG:  I actually double-checked it today.  It should
  

22   be on there.
  

23       MR. VETNE:  Okay.  So it was accessed some time today.
  

24   Mr. DeJong will -- Mr. DeJong, can you --
  

25       MR. DeJONG:  I can go directly to our computer and go to
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 1   it.  It should be the only Excel spreadsheet.
  

 2       MR. VETNE:  Okay.  We're there.  Thank you.
  

 3       JUDGE CLIFTON:  Yeah, looking at Figure 5 I notice that the
  

 4   dates involved are 2010 to 2015.  So will this Excel
  

 5   spreadsheet for a hearing that was in 2012 be all we need?
  

 6       MR. DeJONG:  I added additional data to update it, since
  

 7   this spreadsheet was created later, but I used the same
  

 8   methodology as used in that spreadsheet.
  

 9       MR. BESHORE:  I think we're good.
  

10       JUDGE CLIFTON:  And does that also take care of Figure 13?
  

11       MR. BESHORE:  Does that relate to 13 or -- 13 is different,
  

12   and we're okay.
  

13       JUDGE CLIFTON:  Okay.  So can we stop now?
  

14       MR. BESHORE:  Can I ask one more further question?
  

15       JUDGE CLIFTON:  You may.
  

16       MR. BESHORE:  Page 4 and 5, the bottom 4, top of 5, that
  

17   you talk about transactions, shipments of milk from California
  

18   to Texas, I guess, out-of-state just the manufacturing plants.
  

19   Do you see that?
  

20       MR. DeJONG:  Of Exhibit 98?
  

21       MR. BESHORE:  Yes, sorry.
  

22       MR. DeJONG:  Okay.  So you are looking at the bottom of
  

23   page 4?
  

24       MR. BESHORE:  Top of page 5.
  

25       MR. DeJONG:  Okay.  Top of page 5.
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 1       MR. BESHORE:  Specifically, HCC had to ship over 340 loads
  

 2   of milk.
  

 3       MR. DeJONG:  Yes.
  

 4       MR. BESHORE:  Okay.  I'm interested in what period of time
  

 5   was involved in those transactions.
  

 6       MR. DeJONG:  I don't have the exact date.  I know it was
  

 7   during the timeframe in question.  I believe I have that file
  

 8   on my computer where I got that data, so next week I could give
  

 9   you the exact time range.
  

10       MR. BESHORE:  Okay.  I would appreciate that, but it was
  

11   over some period of weeks or months, I take it?
  

12       MR. DeJONG:  Yes.
  

13       MR. BESHORE:  And if you could provide the time range, that
  

14   would be great.  And I'm prepared to yield for today.
  

15       JUDGE CLIFTON:  Thank you, Mr. Beshore.  So we'll be
  

16   planning on you continuing cross-examination of Mr. DeJong on
  

17   Monday.
  

18           Mr. English, what else shall we look forward to on
  

19   Monday besides completing Mr. DeJong's testimony?
  

20       MR. ENGLISH:  I don't see Ms. May.  So I'll say, first of
  

21   all, of course we will be back at the Veteran's Memorial
  

22   District Building.
  

23       JUDGE CLIFTON:  That's the Clovis Veteran's Memorial
  

24   District Building.
  

25       MR. ENGLISH:  At 808 Fourth Street in Old Town Clovis.  So
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 1   that's where we'll be, for all those, especially on the
  

 2   Internet, who are flying in for Monday's festivities.
  

 3           So on Monday, your Honor --
  

 4           We will hopefully finish James DeJong on Monday.  The
  

 5   present order that's subject to change at any moment, I think
  

 6   it won't, but the present order would be I expect a witness
  

 7   from Marquez Brothers to follow Mr. DeJong, and then we expect
  

 8   Jim Ahlem, who is a dairy farmer and Chairman of Hilmar Cheese
  

 9   will be appearing.  And then I do expect a witness who I
  

10   thought I would get on yesterday, Rob Blaufuss from Dean Foods,
  

11   to talk about orderly marketing.
  

12           I don't think Ms. Taylor will be on Monday.  She is our
  

13   last witness on the issue of orderly marketing.
  

14       JUDGE CLIFTON:  What is Marquez?
  

15       MR. ENGLISH:  It is a cheese manufacturing plant, company.
  

16       JUDGE CLIFTON:  Okay.  And the gentleman from Hilmar, what
  

17   is his last name?
  

18       MR. ENGLISH:  Ahlem, A-H-L-E-M.
  

19       JUDGE CLIFTON:  All right.  Mr. Beshore?
  

20       MR. BESHORE:  Your Honor, I am told that there may be some
  

21   other, two other dairy farmers coming in Monday who would, two
  

22   other dairy farmers coming in Monday who would hope to testify
  

23   then.  Don't have any other details on that at present.
  

24       JUDGE CLIFTON:  Okay.  You don't know their names?
  

25       MR. BESHORE:  No, I do not.
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 1       JUDGE CLIFTON:  Okay.  All right.  So we look forward to
  

 2   their testimony, we'll take them just as soon as we can.
  

 3           Do any of your people have to complete their testimony
  

 4   Monday, Mr. English?
  

 5       MR. ENGLISH:  I think the witness from Marquez Brothers,
  

 6   Mr. Maldonado, M-A-L-D-O-N-A-D-O, is traveling in to testify,
  

 7   and so we would need to get him on and off the stand, and, you
  

 8   know, Mr. Blaufuss will appreciate it very much when I say he's
  

 9   flexible.
  

10       JUDGE CLIFTON:  Okay.  Mr. Maldonado?
  

11       MR. ENGLISH:  M-A-L-D-O-N-A-D-O, so we really need to get
  

12   him on and off.
  

13       JUDGE CLIFTON:  Good.  All right.  So I'll leave it to your
  

14   discretion, Mr. English, whether you interrupt Mr. DeJong's
  

15   cross in order to accommodate those other people,
  

16       MR. ENGLISH:  Well, dairy farmers always have priority,
  

17   your Honor, and we will accommodate them as they and
  

18   Mr. Beshore request.  And I think Mr. DeJong is also flexible
  

19   since he's been here, I think, every single day of the hearing.
  

20   So, I, of course have my back to him right now, so I think the
  

21   answer is that yes, we will we flexible as to all three of
  

22   those in order to make sure that all three of those get on
  

23   Monday.  And again, for the dairy farmers, if they want to go
  

24   on first, that's what we'll do.
  

25       JUDGE CLIFTON:  Very good, thank you, Mr. English.
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 1           Ms. May, do you have any announcements with regard to
  

 2   our vacating these premises and going to the Clovis Veterans
  

 3   Memorial District for Monday morning?
  

 4       MS. MAY:  Yeah.  I don't think so.  Just make sure you take
  

 5   it all with you today, and we'll see you over there Monday at
  

 6   9:00.
  

 7       JUDGE CLIFTON:  Very good.  And of course, as always, you
  

 8   are welcome to come as early as 8:00, we'll go on record at
  

 9   9:00.
  

10           All right.  Thank you, everyone have a wonderful
  

11   weekend.  We go off record at 4:59.
  

12       (Whereupon, the evening recess was taken.)
  

13                            ---o0o---
  

14
  

15
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1          MONDAY, OCTOBER 26, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on October 26th, 2015.
  

 3   It is a Monday, it is 9:00 in the morning, and we're in Clovis,
  

 4   California.  My name is Jill Clifton.  I'm the United States
  

 5   Administrative Law Judge who is assigned to take in the
  

 6   evidence at this milk hearing.  This is Day 23 of the hearing.
  

 7   I would like to take the appearances of those who will be
  

 8   participating today, beginning, please, with USDA personnel.
  

 9       MR. FRANCIS:  Good morning, William Francis, F-R-A-N-C-I-S,
  

10   United States Department of Agriculture, Agricultural Marketing
  

11   Service Dairy Program.  I'm a Supervisory Dairy Market Product
  

12   Specialist.
  

13       MS. MAY:  Good morning, Laurel May with USDA AMS Dairy
  

14   Program, and I am a Marketing Specialist under the supervision
  

15   of Will Francis.
  

16       MS. ELLIOTT:  Hello, my name is Pamela Elliott,
  

17   E-L-L-I-O-T-T, I am a Marketing Specialist with the USDA AMS
  

18   Dairy Program.
  

19       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

20   Agricultural Economist for the Upper Midwest Milk Marketing
  

21   Order, Federal Order 30, on detail to USDA Dairy Programs.
  

22       MR. MYKRANTZ:  John Mykrantz, J-O-H-N, M-Y-K-R-A-N-T-Z,
  

23   Pacific Northwest and Arizona Orders.  I'm an Agricultural
  

24   Economist on detail with Dairy Programs.
  

25       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
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 1   Assistant to the Deputy Administrator Dairy Programs.  And,
  

 2   Chip, I caught your cold.
  

 3       MR. HILL:  Happy Week 6.  I'm Brian Hill.  B-R-I-A-N,
  

 4   H-I-L-L, with the Office of the General Counsel's Marketing
  

 5   Regulatory and Food Safety Programs Division.
  

 6       MS. CHILUKURI:  Good morning, Rupa Chilukuri, R-U-P-A,
  

 7   C-H-I-L-U-K-U-R-I, and I'm attorney with the Office of the
  

 8   General Counsel.
  

 9       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

10   B-E-S-H-O-R-E, Attorney for the Proponents of Proposal
  

11   Number 1, California Dairies, Land O'Lakes and Dairy Farmers of
  

12   America.
  

13       MR. SCHAD:  Good morning, my name is Dennis Schad,
  

14   S-C-H-A-D, I work for Land O'Lakes.
  

15       MR. ENGLISH:  Good morning, my name is Chip English,
  

16   C-H-I-P, E-N-G-L-I-S-H, I'm an attorney with the law firm of
  

17   Davis, Wright, Tremaine, in Washington, DC.  I'm here on behalf
  

18   of the Dairy Institute of California, Proponents of Proposal 2.
  

19           And, Mr. Carman, I do not have a cold.  I was pointing
  

20   out to the Judge before we started, the newspaper article from
  

21   yesterday's Fresno Bee which says that all the smoke and soot
  

22   we have had from the fire is the likely cause, so you caught
  

23   the fire.
  

24       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V-as in
  

25   Victor-U-L-I-N, co-counsel for the Dairy Institute of
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 1   California.
  

 2       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

 3   K-A-L-D-O-R, Executive Director Dairy Institute.
  

 4       MS. TAYLOR:  Good morning, Sue Taylor, Leprino Foods,
  

 5   L-E-P-R-I-N-O.
  

 6       MR. RAMIREZ:  Good morning, Miguel Ramirez, R-A-M-I-R-E-Z.
  

 7   For the record, I got a cold, too.
  

 8       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N, I'm a
  

 9   consultant representing Hilmar Cheese.
  

10       MR. DeJONG:  James DeJong, D-E-J-O-N-G, Dairy Policy
  

11   Economic Analyst for Hilmar Cheese, a dairy farmer-owned
  

12   manufacturer of cheese, whey, and milk powder.
  

13       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

14   I'm the Senior Manager of Dairy Risk Management in Economics to
  

15   Dean Foods Company.
  

16       MR. VETNE:  John Vetne, representative for Hilmar Cheese
  

17   Company.
  

18       MS. HANCOCK:  Nicole Hancock, H-A-N-C-O-C-K, with Stole
  

19   Rives, S-T-O-E-L, R-I-V-E-S, I represent the California
  

20   Producer Handlers Association and Ponderosa Dairy.
  

21       MR. VANDENHEUVEL:  Rob Vandenheuvel,
  

22   V-A-N-D-E-N-H-E-U-V-E-L, here on behalf of Milk Producers
  

23   Council, a California dairy farmer trade association.
  

24       JUDGE CLIFTON:  I would like now to take the appearance of
  

25   anyone who has not yet come to the podium who expects to
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 1   testify today.  All right.  No one yet.  I do understand we
  

 2   have some coming.  All right.
  

 3           Let's take announcements and deal with other
  

 4   preliminary issues, beginning with those from the USDA.
  

 5       MS. MAY:  So welcome back to the Clovis Veterans Memorial
  

 6   District.  We'll be here in this room for the next two days --
  

 7   well, today and tomorrow, and then Wednesday we'll be over in
  

 8   the Independence Room again, and hopefully there for the rest
  

 9   of the week.  Anything else you need to know?
  

10           We did re-organize some of the leftover exhibits.  They
  

11   are back in the boxes on the back table, and they are now
  

12   numbered, so if there are any that you don't have that you
  

13   would like to find, you might be able to find some back there.
  

14   There are also a few handouts that we had early on in the
  

15   hearing, things like the rule making process, and some other
  

16   stuff like that.  So if you would like to help yourself to
  

17   those, be our guest.
  

18           Anybody that would like to is welcome to testify in
  

19   this hearing.  Also, anybody who would like to ask questions of
  

20   the witnesses may do so by approaching the podium.
  

21           I believe that Mr. DeJong was on the stand last Friday
  

22   and being cross-examined when we ended the day, and he is due
  

23   to be up again first today.  And depending on how the day goes,
  

24   I think Mr. Blaufuss is the next person up.
  

25           Also, Mr. Beshore tells me that he has two producers

4495



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1   who will be tentatively coming in this morning and would like
  

 2   to testify right after lunch, if they can get on the schedule.
  

 3   So that is all I have.
  

 4       MR. ENGLISH:  Good morning, Chip English.  So in moving
  

 5   into our second week for the Dairy Institute of California,
  

 6   Mr. DeJong is going to complete, hopefully, his examination
  

 7   today.  And then I did mention on Friday that we're expecting a
  

 8   witness from Marquez Brothers today, a Mr. Maldonado, and he is
  

 9   here, and I think that he would go after Mr. DeJong.  And of
  

10   course, the dairy farmers, when they arrive, your Honor, we
  

11   will, of course, as always, accommodate them.
  

12           After Mr. Maldonado, I think as I mentioned last week,
  

13   we have Mr. Jim Ahlem who is a dairy farmer and the Chairman of
  

14   Hilmar Cheese.  And then depending on where we are today, we
  

15   have Mr. Blaufuss on orderly marketing.
  

16           Looking at the topic list, and part of this is because
  

17   I myself was a little confused last week, as we move out of
  

18   opening statements, and obviously, we have some witnesses who
  

19   are more general, but as we move out of the opening statements,
  

20   we're going to move into Topic 2, and that's definitions and
  

21   pooling standards.  And I think last week I might have put
  

22   pricing ahead of pooling, because I keep thinking of the
  

23   pooling issues being under Topic 8, but it really is under
  

24   Topic 2.  So we'll be taking up sort of the pooling issues,
  

25   which is to say the definitions of distributing plant, supply
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 1   plant, and handlers as part of Topic 2.  We also have a
  

 2   witness, as I said last week just one, and I'm right, a witness
  

 3   on sort of uniform provisions.  And by definition, that sort of
  

 4   covers a gamut of topics, starting with Topic 2 through all the
  

 5   way to Topic 9.  So to the extent we have uniform provisions,
  

 6   we'll have a very short statement on that, and that's expected
  

 7   to be Mr. Zolin.
  

 8           I think that that's probably as far as we'll get today.
  

 9   The last opening statement is Sue Taylor from Leprino Foods,
  

10   that's no earlier than tomorrow.  So that's what I have right
  

11   now, and I'm still working with some other witnesses to see
  

12   where we are.
  

13           But the bottom line is, I wanted to point out that
  

14   we're starting to move out of opening statements, certainly by
  

15   tomorrow, maybe even later today, and we'll be getting into
  

16   both uniform provisions and pooling standards, and I would
  

17   expect class prices to be next week.
  

18       JUDGE CLIFTON:  Thank you, Mr. English.  Let's continue
  

19   with any other preliminary matters.  Are there any other
  

20   announcements?  Preliminary issues?
  

21           I have a tiny one.  Very small.  I've mentioned before,
  

22   I'm just thrilled that we already have up as official USDA
  

23   documents, exhibits and transcripts.  Now, they are not up to
  

24   the very last minute, but there's a lot of information there
  

25   already.
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 1           I'm concerned about a tiny thing, but I would like to
  

 2   raise it now and have USDA decide how to deal with it.  Some of
  

 3   the exhibit stickers don't say exhibit, they say deposition
  

 4   exhibit, and to me that's a little confusing.  I would like for
  

 5   us to strike the word deposition where it's on the sticker,
  

 6   it's just part of the preprinted sticker, but it might lead a
  

 7   court reviewing the decision to think that that was some
  

 8   preliminary issue from some other proceeding.  I don't know
  

 9   when they started.  I know at one point we refreshed our supply
  

10   of stickers, and at that point it started.  I know if you look
  

11   at Exhibit 47, 48, 51, 54, 55, 56 you will see that, it will
  

12   say deposition sticker.  So if we -- if it is, I know nothing
  

13   is easy once something's been posted, but if it is relatively
  

14   easy for that to be stricken and replaced on the website,
  

15   that's the easiest.  If that's not easy, I'll deal with it when
  

16   I certify the record.  So it is not a big deal, but we will
  

17   want to address it at some point.
  

18           I did look this morning at the private enterprise
  

19   website, the one that is located at www.my-dairyman.com, and I
  

20   believe they are not posting exhibits, at least so far, until
  

21   they can take the official one from the USDA page.  So I don't
  

22   think they are putting up proposed exhibits at this point.  And
  

23   I could not yet make the recorded audio work, so I think they
  

24   are still working on that.  I still think that will be a very
  

25   useful source for us.
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 1           The only other preliminary matter I would have is just
  

 2   to indicate that the docket number is, in brackets, [AO] docket
  

 3   number 15-0071.
  

 4           All right.  Are there any other matters then before
  

 5   Mr. DeJong comes back to the witness stand?  None.  Mr. DeJong,
  

 6   you may come forward.  Mr. DeJong you remain sworn.  Please,
  

 7   again, state and spell your name.
  

 8       MR. DeJONG:  James DeJong, J-A-M-E-S, D-E-J-O-N-G.
  

 9       JUDGE CLIFTON:  All right.  And I'm sure it will be right
  

10   in the transcript, but just state how DeJong looks when it is
  

11   printed out.
  

12       MR. DeJONG:  You mean just re-spell it?
  

13       JUDGE CLIFTON:  Yes.
  

14       MR. DeJONG:  D-E-J-O-N-G.
  

15       JUDGE CLIFTON:  Is it a capital DE?
  

16       MR. DeJONG:  Capital D-e, J-O-N-G.
  

17       JUDGE CLIFTON:  Is there a space between the DE and the
  

18   JONG?
  

19       MR. DeJONG:  I do it differently for official government
  

20   forms, such as the DMV, they are not very flexible, so I tend
  

21   to not put a space.  But technically it is supposed to have a
  

22   space, but I suppose it doesn't really matter.
  

23       JUDGE CLIFTON:  It does to me.
  

24       MR. DeJONG:  Just no space, since we're keeping it official
  

25   here.
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 1       JUDGE CLIFTON:  I think what we have been doing so far in
  

 2   the transcript is we have a space, which is actually the
  

 3   correct way.
  

 4       MR. DeJONG:  Yes.
  

 5       JUDGE CLIFTON:  Okay.  Well, either way will do.  You may
  

 6   proceed.
  

 7       MR. VETNE:  Your Honor, before we continue with cross,
  

 8   Marvin Beshore consented to allow me to butt in and make a
  

 9   correction to one of the exhibits, so my suggestion is we mark
  

10   it as the next consecutive exhibit and Mr. DeJong will explain
  

11   how it fits.
  

12       JUDGE CLIFTON:  Ms. Elliott, what number will this have?
  

13       MS. ELLIOTT:  102.
  

14       JUDGE CLIFTON:  102.  This will be 102.  Please raise your
  

15   hand if you is still need a copy of Exhibit 102.  We are ready.
  

16   Thank you.
  

17            (Thereafter, Exhibit 102 was marked
  

18            for identification.)
  

19       MR. VETNE:  John Vetne, representative for Hilmar Cheese.
  

20                       DIRECT EXAMINATION
  

21   BY MR. VETNE:
  

22      Q.  Mr. DeJong, on pages 15 to 16 you have some discussion
  

23   about producers in Federal Marketing Orders getting paid below
  

24   minimum, and there was a line graph that you referred to to
  

25   illustrate that point, which was figure 13 in the exhibit, I
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 1   think it would have been 100, correct?
  

 2      A.  Correct.
  

 3      Q.  Good.  And in the -- in the Exhibit 100, Figure 13, you
  

 4   indicate in a footnote that you used blend prices as reported
  

 5   by the Market Administrators at whatever base zone they use
  

 6   without adjusting for location, correct?
  

 7      A.  Correct.
  

 8      Q.  Okay.  And since then, you have looked again to adjust
  

 9   by location for the areas to which you made reference, and have
  

10   recalculated that and created a new line graph; is that
  

11   correct?
  

12      A.  That is correct.
  

13      Q.  Okay.  Is there anything else about the -- and that's
  

14   in Exhibit 102, the correction or the location adjusted
  

15   analysis, correct?
  

16      A.  Correct.
  

17       JUDGE CLIFTON:  I would just like to note that the original
  

18   one is actually in Exhibit 99.
  

19       MR. VETNE:  99.  Okay.  Sorry.
  

20   BY MR. VETNE:
  

21      Q.  Figure 13 in Exhibit 99 is now updated and corrected by
  

22   Figure 13 in the one-page Exhibit 102; is that correct?
  

23      A.  I believe so.
  

24      Q.  Okay.  Okay.  And the adjustments that you made, so
  

25   others can compare for themselves, is in the footnote on
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 1   Exhibit 102; is that correct?
  

 2      A.  Yes.
  

 3      Q.  Okay.  Your Honor, I don't think I have anything
  

 4   further.  Do you want to add anything about that, Mr. DeJong?
  

 5      A.  I made those adjustments, and it did put the prices
  

 6   closer to Class III, but it does not change my conclusion.
  

 7      Q.  Okay.  And to correspond with your testimony, your
  

 8   prepared statement on page 15, you put a heading on Figure 13
  

 9   in Exhibit 102, title which is, Figure 13 producers in FMMO's
  

10   are being under Class III.  Should we insert the word "paid"?
  

11      A.  Yes.
  

12      Q.  "Paid", after the word "being" before the word "under".
  

13       JUDGE CLIFTON:  Ms. Elliott, would you make that change,
  

14   please, on Exhibit 102, the title that says, Figure 13, will
  

15   have the same correction made that the original Figure 13 in
  

16   Exhibit 99 had, which is you insert the word "paid" after the
  

17   word "being".
  

18       MS. ELLIOTT:  Yes.
  

19       JUDGE CLIFTON:  Thank you.
  

20       MR. VETNE:  So they look identical now with handwritten
  

21   insert on both.  Your Honor, that's all I have.  I move the
  

22   admission of Exhibit 102, which is the correction.
  

23       JUDGE CLIFTON:  Thank you.  We appreciate this.  We
  

24   appreciate all the diligence in getting the most up-to-date and
  

25   accurate information before the decision makers.
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 1           Exhibit 102 is now being considered.  Is there anyone
  

 2   who would like to question Mr. DeJong before determining
  

 3   whether you have any objection?  Ms. May?
  

 4                        CROSS-EXAMINATION
  

 5   BY MS. MAY:
  

 6      Q.  Laurel May with USDA.
  

 7          We just have a quick clarifying question on that title
  

 8   for that exhibit.  It says, producers in the FMMO's are being
  

 9   paid under Class III, does that mean they are being paid below
  

10   Class III?
  

11      A.  Yes.
  

12      Q.  Okay.  That's what we needed to know.
  

13      A.  Okay.
  

14      Q.  Thanks.
  

15       JUDGE CLIFTON:  Does anyone else have any questions for
  

16   Mr. DeJong on Exhibit 102?  Are there any objections to
  

17   Exhibit 102 being admitted into evidence?  There are none.
  

18   Exhibit 102 is admitted into evidence.
  

19            (Thereafter, Exhibit 102 was
  

20            received into evidence.)
  

21       MR. VETNE:  Thank you, your Honor.  Mr. DeJong is again
  

22   available for gentle cross.
  

23       JUDGE CLIFTON:  Thank you.  Mr. Beshore, would you like to
  

24   resume?
  

25       MR. BESHORE:  I would.
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 1                        CROSS-EXAMINATION
  

 2   BY MR. BESHORE:
  

 3      Q.  Thank you, your Honor.  Marvin Beshore.
  

 4          Good morning, Mr. DeJong.
  

 5      A.  Good morning.
  

 6      Q.  Let me start with Exhibit 102, since it was just
  

 7   presented, so --
  

 8           Can you -- can you just go back through and help me
  

 9   understand what's being compared here?  This -- it's all -- it
  

10   is the all milk price in the state less some other price, is
  

11   that, am I right for starters?
  

12      A.  Yes, you are right there.
  

13      Q.  Okay.  And the all milk price is now, it is that test,
  

14   and so you made some adjustments.  Did you make adjustments to
  

15   that price based on test data you came up with for the states?
  

16      A.  Yes, in the footnote at the bottom of the graph I say,
  

17   "milk test data for Texas and New Mexico was state specific."
  

18   I got that information from the Southwest Order MA website,
  

19   where they break down the states with the particular protein,
  

20   fat, other solids test, so I used the Class III components, and
  

21   multiplied them out by the test to come with a Class III at
  

22   test, if you are following me.  And then I also added the PPD
  

23   for that area.  And I did the same approach with Michigan,
  

24   except I couldn't find Michigan state-specific components
  

25   breaking out, so I used that Order's test average.

4504



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1      Q.  Okay.  So you are comparing the all milk price in these
  

 2   areas with the Class III price plus the PPD?
  

 3      A.  You bet.  Basically.
  

 4      Q.  So the all milk price represents a blend of all the
  

 5   uses in these areas, right?
  

 6      A.  Yes.
  

 7      Q.  So why are you comparing it just to the cheese price?
  

 8      A.  I'm not comparing it just to the cheese price, that's
  

 9   why I used the PPD as the adjustment.  So the other money that
  

10   was in that Order would be reflected in PPD beyond Class III,
  

11   that's why I put the PPD in.
  

12      Q.  Is that, are you assuming that's a proxy for the, what
  

13   the statistical blend price or the uniform --
  

14      A.  Yeah, it was to get a blend price at test.  That's what
  

15   I was trying to get to.
  

16      Q.  So for New Mexico you used, what, Dallas minus the 90,
  

17   so what -- what's the assumption there?
  

18      A.  So the Southwest MMO, they show a PPD on their website
  

19   that's announced every month and it is at the Dallas location,
  

20   so I subtracted 90 cents from that for New Mexico to show that
  

21   location differential for New Mexico.
  

22      Q.  So you are assuming that New Mexico, well, you are
  

23   assuming New Mexico milk was delivered into New Mexico?
  

24      A.  Yes, that's the assumption I made.
  

25      Q.  Okay.  So for New Mexico, you are aware a lot of that
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 1   milk's delivered out-of-state, correct?
  

 2      A.  Yes, it would be.  I realize this isn't perfect, but I
  

 3   just wanted to use it as a proxy.
  

 4      Q.  Okay.  And in terms of not being perfect, so when a
  

 5   New Mexico milk is delivered out-of-state and announced that in
  

 6   terms of all milk price, it has, the all milk price has
  

 7   marketing expenses built in there.  Right?  You understand
  

 8   that?
  

 9      A.  Yes, I think it would.
  

10      Q.  So if the hauling, including the hauling expenses,
  

11   right?  I mean, all milk price is a top, top, top line price?
  

12      A.  Yeah, it would be.  I understand it, like an FOB plant
  

13   price with no deductions.
  

14      Q.  And that's the case in all instances here, whether it
  

15   is Michigan, Texas, New Mexico?
  

16      A.  I assume it would be the same methodology.
  

17      Q.  So I guess your point is that in late 2014 and 2015
  

18   prices were bad in these, were depressed in these markets?
  

19      A.  Relative to Class III, I would say that's accurate.
  

20      Q.  Well, they were depressed, period, right?  Relative to
  

21   anything?
  

22      A.  Yeah, I think -- yeah, there was a market turndown.
  

23      Q.  And extraordinary marketing expenses incurred by
  

24   everybody in the marketplace during these periods, correct?
  

25      A.  That could be true.
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 1      Q.  Okay.  Let's go back, then, to your testimony.  And I
  

 2   want to start, I want to understand a little bit about your
  

 3   role at Hilmar.  You have been working there for, since
  

 4   sometime in 2014?
  

 5      A.  Yes.  April 2014, I believe I wrote.
  

 6      Q.  Okay.  And what, you're one of what, 800 people, or
  

 7   1,000 people in the company there?
  

 8      A.  Yeah, I believe that's about how many we have in
  

 9   California, based in California.
  

10      Q.  Okay.  Who do you report to?
  

11      A.  Currently, right now I report to Mark Dahlstrom, our
  

12   Milk Procurement and Risk Management Manager.
  

13      Q.  Okay.  And who does he report to?
  

14      A.  David Ahlem, CEO.
  

15      Q.  Okay.  So do you have any operational responsibilities
  

16   with the company?
  

17      A.  I would say, what -- define operational first.
  

18      Q.  Well, tell me what your responsibilities are.
  

19      A.  I basically, I -- there's a lot of things I do.  I work
  

20   with our sales team, risk management, business analysis, and
  

21   our other senior leaders.  I try to improve the quality of our
  

22   business analysis.  I work with our sales team to help them
  

23   understand markets and to look at markets differently, provide
  

24   them with, you know, economic data prices, risk management, I
  

25   talk with our, my boss, the Risk Management Manager a lot about

4507



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1   hedging strategies and that sort of thing.  So I have a hand in
  

 2   a lot of different areas of the company.  Probably the area I
  

 3   don't have a hand is kind of like the technical, operating the
  

 4   plant, you know, those sorts of, you know --
  

 5      Q.  All right.
  

 6      A.  -- technical functions.
  

 7      Q.  But you are providing sort of analysis to persons in
  

 8   the company who are both responsible for milk procurement and
  

 9   for product sales.  Is that fair?
  

10      A.  Yeah, I interact with all those different teams.
  

11      Q.  When you are talking about hedging, I assume you are
  

12   talking about hedging in terms of hedging the products that the
  

13   company makes; cheese, whey, etcetera?
  

14      A.  Yes, when I am working with the risk management side,
  

15   it is primarily from hedging with the company.
  

16      Q.  Okay.  So let me talk then, a little bit about the milk
  

17   procurement side.  How much of your time is spent working on
  

18   milk procurement?
  

19      A.  Very little.
  

20      Q.  Do you know anything about the Grade B plan that was
  

21   just offered to Hilmar producers?
  

22      A.  I know a little bit about it.
  

23      Q.  Can you tell us about it?
  

24      A.  As far as I know, that producers have a choice, if they
  

25   choose to, they can put some milk into Grade B, put their milk

4508



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1   into Grade B.
  

 2      Q.  Okay.  And Hilmar, you went out to your your 200 or so
  

 3   producers recently and said, "Hey, here's the new opportunity
  

 4   to go Grade B.  We're going to make it better than we used to,
  

 5   more attractive to you than we used to, so you ought to think
  

 6   about it."
  

 7      A.  That could be correct.  I haven't seen all the details
  

 8   on that.  I think this was very recent and I have been pretty
  

 9   caught up into the hearing.
  

10      Q.  Okay.  So you know that happened, but you don't really
  

11   know much about it?
  

12      A.  I just know the very basics.
  

13      Q.  Did I represent the basics about right?
  

14      A.  That, I don't know if it was phrased exactly like that.
  

15   I don't know if they said we're going to make it better or if
  

16   that was the term we used, but that could be it, I'm not sure.
  

17      Q.  Okay.  But do you know that, in fact, it was a better
  

18   offer than Hilmar had previously made?
  

19      A.  I couldn't say one way or the other.  I'm not sure.
  

20      Q.  Okay.  How about your -- your producers are all on
  

21   production-based plans, correct?
  

22      A.  I believe so.
  

23      Q.  Okay.  What's the base and how does that work?
  

24      A.  I believe each producer has a certain amount that they
  

25   can produce in their contract, and that's basically all I know.
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 1   And they are technically not supposed to go over that.
  

 2      Q.  Okay.  Do you know what level of production at
  

 3   Hilmar's, what level of capacity at Hilmar's plant those base
  

 4   levels are calculated to?
  

 5      A.  Are you asking for a specific number?
  

 6      Q.  No, I'm thinking more of a percentage or a
  

 7   relationship.  Are the base, are the producer base volumes
  

 8   related to what you can take at your plant?
  

 9      A.  Absolutely.
  

10      Q.  And to what percentage are they related, if you know?
  

11      A.  I don't know the exact percentage.  I think the bottom
  

12   line is, you don't want to take more milk in than you can
  

13   process and create products for which you can sell to
  

14   customers.
  

15      Q.  Okay.  So let's -- let me just ask you then, about your
  

16   description of, on page 3 of Exhibit 98, of, there's a
  

17   paragraph that begins, "there is no disorderly marketing" and
  

18   it's under the heading "there is no disorderly marketing in
  

19   California"?
  

20      A.  I see that.
  

21      Q.  And in the middle of that paragraph you say "HCC,
  

22   Hilmar Cheese Company, had to ship 400 loads out-of-state this
  

23   spring because we were unable to find available processing
  

24   capacity and willing buyers."
  

25           So what happened this spring?
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 1      A.  Are you talking, the apparent conflict you are bringing
  

 2   up in terms of the amount of milk that was produced relative
  

 3   our contract?  Is that what you are getting at?
  

 4      Q.  I'm asking what you're talking about when you said,
  

 5   "Hilmar had to ship 400 loads out-of-state this spring because
  

 6   we were unable to find available processing capacity and
  

 7   willing buyers."
  

 8      A.  Yes, that is correct.  I think it is, what happens when
  

 9   you have these contract limits, is that cows are organic
  

10   animals and you can put a cap, but occasionally, when
  

11   conditions are right, dairy farmers will produce over.  And
  

12   when that happens, there's a period of delay between when the
  

13   producers are notified that they are over and they are actually
  

14   able to start cutting back their herd.  So there are spikes in
  

15   milk production that you can't necessarily control.
  

16      Q.  Okay.  So your producers produced more than they were
  

17   supposed to under their contracts and you marketed it
  

18   out-of-state because you didn't have available processing
  

19   capacity?
  

20      A.  Yes, I believe that's what my testimony says.
  

21      Q.  But that was an orderly marketing situation in
  

22   California, correct?
  

23      A.  We were able to deal with the problem.
  

24      Q.  Recently, or at the beginning of your testimony you
  

25   testified you had an order from a fluid milk plant in
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 1   California just recently, correct?
  

 2      A.  Correct.
  

 3      Q.  So when's the last time that you had shipped any milk
  

 4   to -- do you regularly give up milk to fluid markets?
  

 5      A.  We do not.
  

 6      Q.  Do you know when the last time was that you did?
  

 7      A.  I think it's been a very long time.  This was an
  

 8   unusual event.
  

 9      Q.  So why did you give milk up to this request?
  

10      A.  Because I believe we had some wiggle room in our
  

11   capacity.  We were asked if we had any, we did, and we gave it
  

12   up.
  

13      Q.  Did you charge a give-up cost?
  

14      A.  I don't know that level of detail on that, just
  

15   happened a few days ago.
  

16      Q.  Where did you ship the 400 loads out-of-state to?  Down
  

17   to Dalhart?
  

18      A.  That could have been.  I'm not sure exactly where those
  

19   loads went, but that is possible.
  

20      Q.  Okay.  I asked you on Friday about the 340 loads of
  

21   milk that you report on page 5 having been sold back in, well,
  

22   I think I asked you what period of time was involved there?
  

23      A.  Yes.
  

24      Q.  Do you have that information?
  

25      A.  Yes, I did look that up.  It was for the year 2007
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 1   going to approximately September, October.  It was, we gathered
  

 2   that information prior to the October 2007 CDFA hearing.
  

 3      Q.  So that was in, sometime the first nine months of 2007?
  

 4      A.  Something like that, yeah, close to it.
  

 5      Q.  Yeah.  Do you know -- do you know what impact that
  

 6   those sales had on your weighted average cost of milk for the
  

 7   year at Hilmar?
  

 8      A.  Probably a small impact, I would say.  I think the
  

 9   larger problem, again, was just the high 4b price at the time,
  

10   that we were having trouble making a return on it.
  

11      Q.  Let me ask you, talk a little bit about hedging.  You
  

12   have, you devoted a fair amount of your testimony in Exhibit 98
  

13   and your charts 99 to commentary about the ability to hedge on
  

14   a producer, about producers to hedge in California.  Is that,
  

15   did I understand it right?
  

16      A.  Correct.  Yes, I think I might have got a little bit
  

17   wordy with my testimony.
  

18      Q.  Wordy helps to understand.
  

19      A.  Yes.
  

20      Q.  Okay.  So I think you have indicated this morning, you
  

21   don't have much to do with procurement of milk and hedging with
  

22   your producers in your job, correct?
  

23      A.  Correct.  But a lot of the principles I think go across
  

24   understanding how these instruments work.  Again, I'm not an
  

25   expert in producer hedging, but I felt that the whole argument
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 1   that, you know, only -- only using Class III in California, I
  

 2   thought it was fairly simple for me to go at.
  

 3      Q.  It -- okay.  So it was pretty simple for you to make
  

 4   these comments, these critiques of that point, you thought?
  

 5      A.  Yes.
  

 6      Q.  Okay.  But have you ever tried to actually execute a
  

 7   hedge with a California dairy farmer?
  

 8      A.  I have not.
  

 9      Q.  I want to -- I want to show you something that hasn't
  

10   been copied yet, so I'll go onto something else.  I'm sorry.
  

11      A.  Fair enough.
  

12      Q.  It's correct -- let me just pursue another question or
  

13   two on that topic.  It's correct, is it not, that there is,
  

14   there's no market, no futures market, in Class 4a or 4b
  

15   products, correct?
  

16      A.  Correct.
  

17      Q.  So if a California dairy farmer wanted to hedge, they
  

18   would have to use some basket of other products to attempt to
  

19   mimic their price?
  

20      A.  Yeah, they would have to use the instruments available
  

21   on CME, which predominantly track the NDPSR prices, and those
  

22   prices go into making the Class III and IV futures products.
  

23      Q.  Okay.  Let me -- let me move to, until we get that
  

24   exhibit, let me move to Hilmar's, the products side.
  

25           You spent a lot of time with Mr. Vetne on Friday
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 1   identifying, I think you called them converters, customers for
  

 2   bulk cheese who would take the bulk product and process it,
  

 3   convert it into a consumer product.
  

 4           Do you recall that?
  

 5      A.  Yes, I recall that.
  

 6      Q.  And if my notes are right and I remember right, most of
  

 7   the -- most of the converters were out-of-state.
  

 8      A.  That is correct.
  

 9      Q.  Okay.
  

10       JUDGE CLIFTON:  Let's take just a two-minute break.  Do you
  

11   remember where you are, Mr. Beshore?
  

12       MR. BESHORE:  I can work my way back.
  

13       JUDGE CLIFTON:  Okay.  Let's off record for two minutes.
  

14   Everybody just stretch.
  

15       (Whereupon, a break was taken.)
  

16       JUDGE CLIFTON:  We're back on record at 9:50.  I realize
  

17   some of these exhibits are being distributed right now.
  

18   Mr. Beshore, if you want to wait just a minute until people
  

19   have theirs.  There are two exhibits being distributed.  If you
  

20   do not yet have them, would you please raise your hand so that
  

21   you can receive your copies.
  

22           Mr. Beshore?
  

23       MR. BESHORE:  I would like to ask that these two, one-page
  

24   documents be marked as the next two consecutive exhibits, which
  

25   I believe would be 103 and 104.  I would ask that the one
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 1   titled Exhibit 99 Figure 5, CA Basis Data Points be 103, and
  

 2   the one that's Exhibit 99 Figure 5 PA Basis Data Points be 104.
  

 3       JUDGE CLIFTON:  So do you agree, Ms. Elliott, that the
  

 4   first one will be 103?
  

 5       MS. ELLIOTT:  That's correct.
  

 6       JUDGE CLIFTON:  All right.  So that one is the California
  

 7   one.  I presume CA stands for California, Mr. Beshore?
  

 8       MR. BESHORE:  It does, yes.
  

 9       JUDGE CLIFTON:  All right.  So that will be Exhibit 103,
  

10   California.
  

11            (Thereafter, Exhibit 103 and Exhibit 104
  

12            were marked for identification.)
  

13       JUDGE CLIFTON:  And 104 will be Pennsylvania.
  

14       MR. BESHORE:  Okay.  Thank you, your Honor.
  

15   BY MR. BESHORE:
  

16      Q.  So I would to, since we have the exhibits now,
  

17   Mr. DeJong, I would like to address them.  So if you look at,
  

18   if you take Exhibit 99, your exhibit, and go to Figure 5,
  

19   please?
  

20      A.  Which one, there's a PA and a CA.
  

21      Q.  Well, no, I'm talking about Exhibit 9, your Exhibit 9?
  

22      A.  My Exhibit 9?
  

23      Q.  99, I'm sorry, Figure 5 of your Exhibit 99.
  

24      A.  Okay.
  

25      Q.  Exhibit 103 simply took the basis data points

4516



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1   underlying Figure 5 and plotted them.
  

 2          Do you see that?
  

 3      A.  Okay.
  

 4      Q.  Now, what -- what it shows is that for California,
  

 5   those basis points are both positive and negative during this
  

 6   time period, correct?  Data points?
  

 7      A.  Correct.
  

 8      Q.  And you would -- you would know that to be the case,
  

 9   would you not?
  

10      A.  I believe so.  I mean, this graph isn't particularly
  

11   labeled with years or anything like that, so I'm assuming what
  

12   you are telling me is accurate.
  

13      Q.  Okay.  But your graph was labeled with 2010 to 2015
  

14   first half, right?
  

15      A.  Yes.
  

16      Q.  And I would just suggest to you that 103 covers the
  

17   same time period.
  

18      A.  Okay.  I'll take your word for it.
  

19      Q.  Well, did you, when you were doing Figure 5, did you
  

20   observe the data points within these various bars?
  

21      A.  Are you talking about did I do the same type of
  

22   analysis you are presenting?  Is that my rephrasing your
  

23   question?
  

24      Q.  I'll take that question.
  

25      A.  Okay.  I did not look at it like this.  I did not graph
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 1   it out like this.
  

 2      Q.  Okay.  Since you didn't graph it out like this, can you
  

 3   confirm for me what our analysis indicated, that your averages
  

 4   on Figure 5 represent an average of absolute values as opposed
  

 5   to an average of pluses and minuses?
  

 6      A.  Yes, I believe that is correct.  When I was doing this
  

 7   analysis, I knew that there was this weakness in analyzing it
  

 8   in this particular way, so I am not surprised by those results.
  

 9      Q.  Okay.  I mean, that's a substantial weakness, is it
  

10   not, when you treat --
  

11      A.  Well, I --
  

12      Q.  -- when you treat, let me finish, please -- when you
  

13   treat plus, a plus $1.00 basis and a minus $1.00 basis as the
  

14   same value, which is what you did, right?
  

15      A.  It -- yes, I believe in this particular graph that's
  

16   what it did, but I think there's many different ways to look at
  

17   some of the hedging, you know, correlations or, you know, basis
  

18   risk in hedging.  That's why I chose three different approaches
  

19   to show three different ways it can be done and then let USDA
  

20   or other people who are looking at this, take their weight on
  

21   which way they think is most relevant.
  

22      Q.  Okay.  Well, did you use the same set of data points
  

23   for California for some of the other following tables?
  

24      A.  I used it for the following table, I believe, Figure 6.
  

25      Q.  Okay.  So in Figure 6, again, average price spread
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 1   versus Class III showing California ranked first.  You ranked
  

 2   California first in its lack of deviation from Class III, by
  

 3   counting plus one and minus one as the same value, correct?
  

 4      A.  Counting plus one and minus, so it would be zero.  Is
  

 5   that what you are saying?
  

 6      Q.  Well, I think you averaged, I think you indicated that
  

 7   on Figure 5 you averaged these values on an absolute basis
  

 8   without regard to negative or a positive values, correct?
  

 9      A.  Yeah.  I believe it, I believe it was, yeah.  If there
  

10   was a difference, let's say negative one and positive one, the
  

11   difference would be 2?  Is that what you are getting at?
  

12      Q.  Right.  But when you come up with an average on
  

13   Figure 5 or Figure 6, you just considered one as the same,
  

14   whether it was negative or positive, correct?
  

15      A.  I believe so, if that's what was in the original
  

16   analysis on the link to the CDFA website, that's what was done.
  

17      Q.  Well, from what we can tell, that's what was done.  So
  

18   you used that set of data points for 5 and 6.  Did you use them
  

19   anywhere else?
  

20      A.  No.  I believe the Figure 7 I used mailbox prices and
  

21   used a different form of analysis.
  

22      Q.  So if you look at Exhibit 104 then, just to -- just to
  

23   illustrate the difference between on Figure 5 or Figure 6, I
  

24   guess, California versus Pennsylvania, for instance.  So,
  

25   Pennsylvania, on Figure 5, shows as about 50 cents higher than
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 1   California.  Is that not --
  

 2      A.  I'm sorry, are you looking at the Pennsylvania one?
  

 3      Q.  Right.
  

 4      A.  Where does it say 50 cents, I'm sorry?
  

 5      Q.  Well, I was looking at your Figure 5 and looking at the
  

 6   height of the bars.
  

 7      A.  Figure 5, shows mine California at about $2.00.
  

 8      Q.  Right.
  

 9      A.  Yes.
  

10      Q.  And Pennsylvania is about $2.50, a little over $2.50?
  

11      A.  Yes.
  

12      Q.  Now, when you look at Exhibit 104 where we plotted the
  

13   Pennsylvania basis points, of course they are all positive,
  

14   correct?
  

15      A.  Yes, I believe so.
  

16      Q.  Okay.  And for a dairy producer, if they are looking at
  

17   hedging, the risk factor involved in month-to-month variations,
  

18   positive versus negative, is a lot different than when it is
  

19   all positive, wouldn't you agree?
  

20      A.  Could you explain that a little bit more?
  

21      Q.  When a dairy farmer is looking at his basis for a hedge
  

22   situation, if it's positive and negative, some of the time
  

23   positive, some of the time negative, that's a much more
  

24   difficult situation to deal with than if it's positive all the
  

25   time.  Wouldn't you agree?

4520



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1      A.  Well, I think one of the things you would look at is
  

 2   the relative volatility.  For example, something could still be
  

 3   largely positive, but if it's very volatile, for example, going
  

 4   plus $5.00 to, you know, $1.00, to plus $1.00, that's still
  

 5   quite a bit of volatility.  So it can still be difficult to
  

 6   hedge, even though the actual basis is above Class III.
  

 7      Q.  Okay.  Let's go back to the topic we left when we took
  

 8   a break -- and thank you for the break, your Honor, so that we
  

 9   can get these exhibits in.  The cheese, location of cheese
  

10   converters and availability of those, you know, those sales to
  

11   Hilmar, are there cheese converters in California?
  

12      A.  I believe there may be some small ones.  I'm not aware
  

13   of all of them.
  

14      Q.  Okay.  Well, you, from your testimony to Mr. Vetne, you
  

15   are aware of a lot of out-of-state converters that you listed,
  

16   right?
  

17      A.  We were specifically looking at the major cheese
  

18   converters, not just the small ones that take small volumes.
  

19   If we had to list every one that took a very small volume, the
  

20   list would be a bit longer.
  

21      Q.  Okay.  Are there -- whose -- what's the largest cheese
  

22   converter in California?
  

23      A.  Oh, I couldn't tell you off the top of my head.
  

24      Q.  Can you tell us any of the, well, does Hilmar sell to
  

25   any California, sell bulk cheese from its plant to any
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 1   converters in California?
  

 2      A.  I can't answer that exactly, but I would be surprised
  

 3   if we didn't sell to some in California, sell to some small
  

 4   ones in California.
  

 5      Q.  Does Hilmar do any packaging of its own -- of its own
  

 6   product at Hilmar or any other location?
  

 7      A.  Are you referring to like retail packaging?
  

 8      Q.  Yes.
  

 9      A.  No.
  

10      Q.  Okay.  Do you sell all of your cheese in bulk to third
  

11   parties for them to process and package?
  

12      A.  Yes.
  

13      Q.  Who are your competitors in California in the
  

14   manufacture of cheddar cheese?
  

15      A.  I believe there are some smaller cheddar cheese makers
  

16   in California.  No ones near our scale, though.
  

17      Q.  Can you name any of the smaller competitors?
  

18      A.  One that comes to mind would be Farmdale.
  

19      Q.  Okay.  Any others?
  

20      A.  There may be more, but I can't think of them right now.
  

21      Q.  You have -- you made the comment, if I can find it,
  

22   that I think it is on page 6, that, "we are losing money on
  

23   every pound" and you are talking about lactose produced, and
  

24   this is about the seventh and eighth lines down on page 6, and
  

25   I didn't -- I didn't -- I didn't read the full sentence.  That
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 1   was just the end of that sentence.
  

 2          Do you see that?
  

 3      A.  Yes, I see it.
  

 4      Q.  Okay.  Can you -- can you tell me in that equation
  

 5   which results in a negative, what your -- what you were -- what
  

 6   value you were using as the initial value and what value you
  

 7   were using as the second value in order to reach a negative?
  

 8      A.  Are you asking me what our cost of production is?
  

 9      Q.  Well, I'm not asking you precisely that, but that might
  

10   be a part of it.  I'm asking you to tell me how you, you know,
  

11   what -- what you subtracted from what to say that you were
  

12   losing money on every pound of lactose produced?
  

13      A.  I believe it would be the lactose price minus our
  

14   positive production.
  

15      Q.  Okay.  So the lactose price, meaning the current market
  

16   price for lactose?
  

17      A.  Yes.
  

18      Q.  Okay.  And then your cost of production would be what?
  

19      A.  I couldn't give you that number.  I can say is that the
  

20   cost of production was higher than the price of lactose,
  

21   meaning that we're losing money on it.
  

22      Q.  But what would you put into the cost of production of
  

23   lactose for that equation?
  

24      A.  Oh, like itemize the different parts --
  

25      Q.  Yeah, without putting a figure on each, itemize it.
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 1      A.  I couldn't be that specific.  But I would say if you
  

 2   were looking at the CDFA cost studies and you looked at
  

 3   something like nonfat dry milk, they would list different cost
  

 4   of production.  We would have some of those corporate
  

 5   allocations, energy, labor, all those sorts of things.
  

 6      Q.  So you are looking at the, as a proxy, the cost of
  

 7   producing a pound of nonfat dry milk?
  

 8      A.  I just used that as an example.  We don't specifically
  

 9   look at the cost of nonfat dry milk in our lactose cost, but I
  

10   just used that as an example because they are both dry
  

11   products, they have to go through a spray dryer, that sort of
  

12   thing.  So they would have some similarities, but it is still
  

13   not exactly the same.
  

14      Q.  Okay.  So do you, when you made that statement, did you
  

15   have a total cost of production of lactose in mind?
  

16      A.  I didn't.  But I know from talking with our business
  

17   analysts, financial analysts, that the price was below our cost
  

18   of production.
  

19      Q.  Well, did you have a cost of, a market price of lactose
  

20   in mind when you made that statement?
  

21      A.  Well, I think the lactose prices over the last year
  

22   have dipped into the, you know, very low 20 cent range and
  

23   lower.
  

24      Q.  Okay.  So when lactose prices last year for the full
  

25   year averaged just under 60 cents a pound, were you losing

4524



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1   money on lactose?
  

 2      A.  I believe we were not.
  

 3      Q.  And in 2013, when lactose prices averaged 73 cents a
  

 4   pound for the full year, were you losing money on lactose?
  

 5      A.  No.
  

 6      Q.  What is your break-even point on lactose?
  

 7      A.  I couldn't give that number, that's proprietary
  

 8   information.
  

 9      Q.  Is it something like the cost of producing nonfat dry
  

10   milk per pound?
  

11      A.  At least that high, if not higher, but I couldn't give
  

12   you an exact number.
  

13      Q.  Well, if it's 20 cents a pound and you got 73 cents a
  

14   pound for the full year on average for the full year of 2014,
  

15   you didn't, it work out too badly, did it?
  

16      A.  If you make the assumption that the number you gave, 20
  

17   cents, is correct, which I don't think is correct, but I can't
  

18   give you the exact number.
  

19      Q.  Well, it still would be pretty good if it was 25,
  

20   wouldn't it?
  

21      A.  It would.  I think the lactose market is a feast or
  

22   famine market.  It is very volatile, and therefore, you can do
  

23   well some years and some years you will not.
  

24      Q.  You talked about paying for the premiums to your
  

25   producers, and you used the figure of $120 million over a
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 1   period of years.
  

 2          Do you recall that?
  

 3      A.  What page is it on?  I do remember.
  

 4      Q.  I was going to ask you, I can't find it.  I can't find
  

 5   my notes.  Somebody's telling me 10.  10 -- page 10.
  

 6      A.  I see it.
  

 7      Q.  Okay.  How much is the last several years?  How many
  

 8   years are you talking about?
  

 9      A.  Again, we were deliberately nebulous on that because
  

10   that's proprietary information, exactly our premiums, but, you
  

11   know, it's fairly recent I would say.
  

12      Q.  And the premium that you are talking about, there is
  

13   over the value of protein under the CDFA formulas?  Is that it?
  

14      A.  Well, I don't know if that's exactly the right
  

15   characterization.  Our premium structure is based upon
  

16   components in the milk, and then prices of whey protein and
  

17   lactose, so it's a combination of those three things.  And
  

18   depending on how those three variables work together will
  

19   determine the premium level.
  

20      Q.  So speaking of lactose, what were you paying your
  

21   producers for lactose in 2014 or 2013 when the market prices
  

22   were 60, 70 cents as we just discussed?
  

23      A.  I couldn't -- I couldn't tell you that number.  It is,
  

24   when there's three variables working together in a mathematical
  

25   equation, it's kind of hard to parse out one specific factor to
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 1   say this is how much lactose was going into premiums.
  

 2      Q.  Can you tell us what portion -- maybe I asked this
  

 3   before, I'm not sure -- what portion of your production at
  

 4   Hilmar is bulk cheddar versus the other products you make
  

 5   there?
  

 6      A.  I believe all of it is in 40 pounds, 640 pound bulk.
  

 7      Q.  Okay.  And what portion is that of your total -- total
  

 8   production of cheeses?
  

 9      A.  There is no retail, so I would say that's virtually all
  

10   of it.
  

11      Q.  Okay.  So when I'm looking at, you know, I'm looking at
  

12   your website which lists a whole bunch of cheeses, and are you
  

13   considering all of these -- are all of these made in 40's or
  

14   640's, mild cheddar, white and colored?
  

15      A.  I believe so.
  

16      Q.  Vintage cheddar, white and colored?
  

17      A.  Yes.
  

18      Q.  Milled, curd cheddar, white and colored?
  

19      A.  I believe all of it is.
  

20      Q.  White cheddar for export?
  

21      A.  Yes.
  

22      Q.  Reduced fat cheddar?
  

23      A.  Yes, again, I believe that all of the cheese we produce
  

24   is in bulk form.
  

25      Q.  Okay.  Well, I just want to confirm here.  Colby?
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 1      A.  Yes.
  

 2      Q.  Colby jack?
  

 3      A.  Yes.
  

 4      Q.  Reduced fat Colby jack?
  

 5      A.  Yes.
  

 6      Q.  Monterey jack?
  

 7      A.  Yes.
  

 8      Q.  Monterey jack with jalapeno peppers, pepper jack?
  

 9      A.  Yes.
  

10      Q.  Reduced fat Monterey jack?
  

11      A.  Yes.
  

12      Q.  Low moisture part-skim Mozzarella?
  

13      A.  Yes.
  

14      Q.  Muenster?
  

15      A.  Yes.
  

16      Q.  Queso Quesadilla?
  

17      A.  Yes.
  

18      Q.  Queso Acedero?
  

19      A.  Yes.
  

20      Q.  And other specialty cheeses upon request?
  

21      A.  No.  Just kidding, yes.
  

22      Q.  Okay.  Have you indicated what portion of your
  

23   production at the plant in California is exported?
  

24      A.  I believe it is something around ten percent, something
  

25   in that general area.  I think I may have that in there.
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 1      Q.  Okay.
  

 2      A.  And again, it's not that way every year.  I think the
  

 3   last year has been very difficult for exports, so I don't think
  

 4   that's currently accurate.
  

 5      Q.  I think you may have told me on Friday, and if you did,
  

 6   I apologize for asking it again, but I think I asked what your
  

 7   yield was and, at Hilmar facility, yield of cheese from milk
  

 8   coming in, and you said it would be in line with the CDFA
  

 9   yield?
  

10      A.  I don't know if I used that exact terminology.  I
  

11   believe I redirected you to look at that and that we are part
  

12   of that survey where yields are calculated.
  

13      Q.  Well, are your yields, you know, then comparable to
  

14   those that show in the CDFA studies?
  

15      A.  I haven't looked at the exact number, so I couldn't
  

16   tell you for sure.  And honestly, I'm not even sure exactly
  

17   what our yield is.  I think it depends a lot on the milk coming
  

18   into the plant, what the components are, and that has a large
  

19   impact on yields, as well as the variety you are making.
  

20      Q.  I was going to ask that, so do you know what your, you
  

21   know, what your average components are in milk that comes into
  

22   the plant on a yearly basis, or any time period basis?
  

23      A.  No, I couldn't tell you.  I can say that it is a mix of
  

24   Holstein, crossbreeds, and Jersey.  I believe something like 30
  

25   percent of the milk is from Jerseys, so I think it would be a
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 1   higher component, a higher component milk supply than you may
  

 2   typically otherwise find.
  

 3      Q.  So in the -- in a post-hearing document submitted by
  

 4   Mr. Jeter to CDFA in 2007, there were some graphs that, or,
  

 5   yes, some information that showed, had component values
  

 6   identified on it.  And I wondered if -- if -- it -- if those
  

 7   might represent your average component, 3.72 butterfat, 33
  

 8   protein, 88 total?
  

 9      A.  It could be.  I am not sure exactly what the current
  

10   ones are, so that could be in the ballpark.  I'm honestly not
  

11   sure on that.
  

12      Q.  Okay.  So your current responsibilities as in providing
  

13   analysis to the various operating officers at Hilmar hasn't led
  

14   you to inquire or learn what the average components are in the
  

15   milk coming into the plant?
  

16      A.  I -- I don't remember the numbers.  I worked with large
  

17   data bases of our volumes and components and have used those to
  

18   calculate a lot of things, but I don't have the exact number in
  

19   my head.  I could probably guess what they are, but I would
  

20   rather not do that without those data sets in front of me.
  

21      Q.  Okay.  You have indicated that Hilmar purchases about
  

22   12 percent of the milk production in the State of California.
  

23      A.  Correct.
  

24      Q.  Okay.  So if my -- can you confirm my arithmetic, which
  

25   is sometimes right and sometimes not on these things, that that
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 1   is about 5 billion pounds a year, working off of last year's
  

 2   California production of 42 billion pounds?
  

 3      A.  If your math is correct, I'll take your word for it.  I
  

 4   have to put that in my calculator and make sure, but that could
  

 5   be about right.
  

 6      Q.  Okay.  But, I mean, you wouldn't know off the top of
  

 7   your head or as a person responsible for working with these
  

 8   numbers with Hilmar, what your annual volume process is,
  

 9   approximately?
  

10      A.  I know how much milk we are processing, but we usually
  

11   measure it in pounds per day, not, we usually don't talk in
  

12   pounds per year.
  

13      Q.  I'll take pounds per day.
  

14      A.  I'm not going to give you that number, it's proprietary
  

15   information, our exact volume.
  

16      Q.  Well, if you multiply 12 percent, times 42.3 billion
  

17   pounds in California last year, and divide it by 365, would
  

18   that be about right?  Would that give me the roughly 14 million
  

19   pounds per day?
  

20      A.  That would get you in the ballpark.
  

21      Q.  Does that sound about right?
  

22      A.  Like I said, that would get you in the ballpark.
  

23      Q.  Okay.  I don't have any other questions at this time,
  

24   your Honor.  Thank you, Mr. DeJong.
  

25       JUDGE CLIFTON:  Who next has cross-examination for
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 1   Mr. DeJong?
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. VANDENHEUVEL:
  

 4      Q.  Rob Vandenheuvel, Milk Producers Council.
  

 5          Good morning, Mr. DeJong.
  

 6      A.  Good morning.
  

 7      Q.  Just a couple of questions on the testimony.  I'll try
  

 8   to take you through some sort of order, but I was going all
  

 9   over the place as I was writing them down, so -- on Figure 1 of
  

10   Exhibit 99, and this relates to some testimony on page 3 of
  

11   Exhibit 98 and it deals with, and I'll just quote from your
  

12   testimony in Exhibit 98, "Hilmar Cheese Company is not having
  

13   any trouble sourcing milk or fulfilling commitments in 2015,"
  

14   and then you talk about "2015 year-to-date is actually up from
  

15   2014."  So you see the Figure 1 there where it shows 1.3
  

16   percent up in 2015 relative to last year?
  

17      A.  Yes.
  

18      Q.  Now, those are gross milk receipts that you are
  

19   measuring year to year?
  

20      A.  Yes, it would be our total milk intake.
  

21      Q.  Has Hilmar Cheese Company added any producer-shippers
  

22   in 2015 relative to 2014?
  

23      A.  That -- that may be correct.  I believe it is, but I'm
  

24   not a hundred percent sure.  I believe that is correct, though.
  

25      Q.  So this table doesn't measure the same producers are
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 1   producing 1.3 percent more than they were producing last year,
  

 2   but could be a different population of producers, and could, in
  

 3   fact, be a larger population of producers?
  

 4      A.  That very well could be true.
  

 5      Q.  On page 4 of the Exhibit 98, in the first full
  

 6   paragraph, this is in your written testimony, you have a clause
  

 7   in there, "Hilmar Cheese Company's, Hilmar plant, Class 4b pool
  

 8   obligation whey cost went up from a low of $2 million per month
  

 9   to over $12 million per month."
  

10          Do you see that?
  

11      A.  Yes.
  

12      Q.  Now, that is a statement strictly on the pool
  

13   obligation, it does not take into account any revenues based on
  

14   those cheese operations, correct?
  

15      A.  I believe it is, it is accounting for the cost built
  

16   into the 4b formula attributed to whey.
  

17      Q.  Okay.  And so the testimony earlier with your exchange
  

18   with Mr. Beshore, if there was, Hilmar Cheese Company doesn't
  

19   make strictly dry whey, they make other products, correct?
  

20      A.  We don't make any dry whey, it is all other products.
  

21      Q.  All other products.  And so this is not a statement at
  

22   all on the revenues generated by the sale of any of those
  

23   products, this is strictly the pool obligation attributed to
  

24   the dry whey factor in the Class 4b formula, correct?
  

25      A.  That's what that particular sentence is referring to.
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 1      Q.  Okay.  Thank you.  Page 8 of the written testimony,
  

 2   about two-thirds down the page there is a sentence that reads,
  

 3   "this can happen more efficiently and effectively without
  

 4   regulatory involvement in minimum milk prices".
  

 5          Do you see that sentence?
  

 6      A.  Yes.  Just give me a second, I want to read the few
  

 7   sentences before that --
  

 8      Q.  No problem.
  

 9      A.  -- to make sure that any questions I have are in
  

10   context.
  

11      Q.  Absolutely.
  

12      A.  Okay.  I'm ready.
  

13      Q.  Would it be Hilmar Cheese Company's position, that they
  

14   would prefer no minimum prices at all for manufacturing milk?
  

15   Is this a statement to that effect or is this more specific to
  

16   an issue?
  

17      A.  I don't -- I'm not sure if that's Hilmar Cheese's
  

18   specific company policy.  It was a -- it was a point that even
  

19   if regulated prices are set low enough, are set market clearing
  

20   or lower, that premiums will fix the problem, that market
  

21   forces will take over.  For example, if milk production is down
  

22   and plants are trying to get milk, I believe that they will pay
  

23   the maximum price, that is, market clearing, to procure that
  

24   milk.
  

25      Q.  So taking that to -- to an illegal -- illogical
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 1   conclusion having -- an illegal conclusion -- taking that to
  

 2   the most extreme example, having zero minimum price would,
  

 3   Hilmar Cheese Company believes would still allow a functioning
  

 4   marketplace?
  

 5      A.  We haven't, you know, that's a big hypothetical, what
  

 6   would happen.  I believe in Hilmar Cheese's case, if there was
  

 7   no minimum price, that we would keep our existing pay formula
  

 8   and we would pay based off that, which included premiums over
  

 9   the 4b price.
  

10      Q.  Now, there are months when Hilmar Cheese Company, many
  

11   months, in fact, throughout the last ten years, that Hilmar
  

12   Cheese Company has received a pool draw from the California
  

13   pool; is that correct?
  

14      A.  That would be correct, that's how the California pool
  

15   works.
  

16      Q.  And you understand that to the extent that one class,
  

17   in this case, Class 4b, is set lower, that impacts the pool
  

18   draws and pool contributions of not only the cheese
  

19   manufacturers, but all the manufacturers participating in the
  

20   pool?  But that -- let me repeat that since the fly distracted
  

21   me -- you understand that one class, to the extent that a class
  

22   is, the regulated minimum price is lowered or increased, that
  

23   has an impact not only on that class of manufacturers, but all
  

24   the participating manufacturers in the pool, correct?
  

25      A.  It is my understanding how the pool works, that money
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 1   tends to flow from the higher class utilizations to the lower
  

 2   class utilizations to equalize and create a blend price for the
  

 3   producers.
  

 4      Q.  And if, through regulatory action, the minimum prices
  

 5   for manufactured milk, in this case Class 4a and 4b, is
  

 6   successfully lowered from its current level, what impact would
  

 7   that have on pool contributions by the other non-Class 4a, 4b
  

 8   manufacturers?
  

 9      A.  If the 4b price was lowered, or by other natural market
  

10   forces it was lower than 4a, I believe it would take a pool
  

11   draw, just on the mechanics of how the pooling system works.
  

12      Q.  All right.  Let me change gears a little bit.
  

13           Page 19 of the written testimony, Exhibit 98, there is
  

14   a discussion about Northwest Dairy Association, this is a
  

15   cooperative in the Pacific Northwest, correct?
  

16      A.  Yes.
  

17      Q.  I believe there is another attachment, Exhibit 100,
  

18   which is a compilation of statistical material from the Federal
  

19   Order regulating that area, that Pacific Northwest area?
  

20      A.  Yes.
  

21      Q.  So if we look at the, it's labeled page 1, but it is
  

22   the second page of Exhibit 100, and there's a list of plants
  

23   there.
  

24          Do you see that?
  

25      A.  Yes.
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 1      Q.  Okay.  On the bottom there is a cooperative pool
  

 2   manufacturing plants, and there's a list of six plants there.
  

 3   Some of them are Darigold, which is another name for Northwest
  

 4   Dairy Association, that's their label, correct?
  

 5      A.  That's how I understand it.
  

 6      Q.  And then there's three other producer-owned
  

 7   cooperatives there.  I believe in your testimony last week you
  

 8   made some reference to the last column there, the months
  

 9   associated with the order, specifically with those
  

10   cooperative-owned plants?
  

11      A.  Yes.
  

12      Q.  And it looks like the months of February, April,
  

13   October, and November were months where we saw quite a bit of
  

14   milk that was not associated with the Order for each of those
  

15   plants?
  

16      A.  I believe that's correct.
  

17      Q.  Are you aware that in each of those four months the
  

18   PPD, the producer price differential, for the Federal Order 124
  

19   was negative?
  

20      A.  That would not surprise me.
  

21      Q.  And so by not pooling the milk, it looks like there
  

22   were, from that accounting right there, there were three
  

23   cooperative-owned plants that chose not to pool milk during
  

24   some or all of those four months.  Are you aware of the
  

25   products that those manufacturers make, those three
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 1   manufacturers, and that is the Columbia River Processing in
  

 2   Boardman, Oregon; Darigold in Sunnyside, Washington; and
  

 3   Tillamook, in Tillamook, Oregon?
  

 4      A.  I believe Columbia River Processing and Tillamook,
  

 5   which I believe are both Tillamook plants, are cheese plants,
  

 6   and Darigold does have cheese processing.
  

 7      Q.  So what does that say for a cheese manufacturer, when
  

 8   you are a cheese manufacturer and the PPD, the producer price
  

 9   differential is negative in a particular month, what does that
  

10   mean in terms of your relationship to the pool?  Is there a
  

11   pool draw or a pool contribution in that month?
  

12      A.  So to get this right, when the PPD is negative, there
  

13   would be a pool contribution for the Class III plant.
  

14      Q.  Okay.  That means, in simple terms, the blend price is
  

15   actually below the Federal Order Class III price in that
  

16   particular month, and so the Class III price would be required
  

17   to do a pool contribution, if they participated in the pool,
  

18   correct?
  

19      A.  If they stayed in the pool, they would have to have a
  

20   pool contribution.
  

21      Q.  So during those three months, when those three
  

22   producer-owned cooperatives, or during those four months when
  

23   those three producer-owned cooperatives chose not to pool their
  

24   milk, and I see there's one exception, but otherwise they all
  

25   three did the same thing, that doesn't mean that they were
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 1   depooling their milk in order to pay producers below minimum
  

 2   prices, but rather could very well be to escape that pool
  

 3   contribution that would have otherwise been required?
  

 4      A.  Yes, they could have been -- you are right.  They were
  

 5   probably escaping the pool contributions and they were trying
  

 6   to get more money for their members, like any cooperative would
  

 7   probably do in a Federal Order.
  

 8      Q.  But there's no evidence in that report to indicate that
  

 9   the decision had anything to do with wanting to escape minimum
  

10   pricing regulations?
  

11      A.  We -- I would assume that the primary reason was to
  

12   avoid a pool contribution.
  

13      Q.  Okay.  And then I'll turn the focus to Exhibit 101,
  

14   which is the Market Administrator's report for the Southwest
  

15   Marketing Area.
  

16      A.  Yes.
  

17      Q.  And from this table on the back page there was a, you
  

18   made reference in your testimony to "handlers elected not to
  

19   pool an estimated 11.39 billion pounds of milk that normally
  

20   would have been associated with these markets."
  

21          Do you see that?
  

22      A.  Yes, I do.
  

23      Q.  And that was included in your written testimony in
  

24   Exhibit 98, correct?
  

25      A.  I believe so.
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 1      Q.  So given our discussion that we just had about the
  

 2   situation in the Pacific Northwest, is it, and that that was in
  

 3   2014, the same year we're looking at this in 2014, is it
  

 4   possible that at least some, if not all, of that 11.39 billion
  

 5   pounds that elected not to pool was done as a result of trying
  

 6   to avoid a pool contribution in any given month?
  

 7      A.  That wouldn't surprise me if that was the primary
  

 8   reason that number was that large.
  

 9      Q.  So, again, not to be redundant, but again, that number
  

10   in and of itself is not a statement of how much milk was
  

11   seeking to be sold or be purchased below minimum prices, but
  

12   there are other factors that play into whether milk is pooled
  

13   or not pooled?
  

14      A.  Yeah, I believe there are multiple factors would go
  

15   into that number.
  

16      Q.  That's all the questions I have.  Thank you very much.
  

17       JUDGE CLIFTON:  Who next would like to ask questions of
  

18   Mr. DeJong?  Let's have Mr. English go first.
  

19                       CROSS-EXAMINATION
  

20   BY MR. ENGLISH:
  

21      Q.  Good morning.  Chip English.
  

22      A.  Good morning.
  

23      Q.  So I just want to follow up on some of those questions
  

24   and just talk it through a little bit.
  

25          If the Class III price is higher than the blend price,
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 1   that is a financial incentive for entities who are able to do
  

 2   so, to remove some or all of their milk from the pool so they
  

 3   don't have to make the payment of the difference between the
  

 4   Class III and the blend, correct?
  

 5      A.  That is how I understand it.
  

 6      Q.  Right.  Because when they make that payment into the
  

 7   blend, that money is then going to other dairy farmers,
  

 8   correct?
  

 9      A.  Correct.
  

10      Q.  Okay.  Now, if the blend, just for instance, is $1.00
  

11   less than the Class III price, obviously there's premiums in
  

12   the marketplace, but nonetheless, the blend is what all the
  

13   other dairy farmers are going to get, correct?
  

14      A.  Correct.
  

15      Q.  So depending on contracts with these producers, you
  

16   nonetheless, that dollar, you could either decide to pay to the
  

17   dairy farmers or you could split it in some way, correct?
  

18      A.  Correct.
  

19      Q.  Nonetheless, the real issue here is that if those
  

20   entities in Texas, for instance, are able to not make that
  

21   contribution to the pool, and other similarly situated entities
  

22   for a regulatory reason have to make that contribution to the
  

23   pool, then they're financially disadvantaged, vis-a-vie their
  

24   dairy farmers, and vis-a-vie their competitors, correct?
  

25      A.  Correct.
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 1      Q.  That's all I have, your Honor.
  

 2       JUDGE CLIFTON:  Before I invite questions from USDA
  

 3   officials, is there any other cross-examination or redirect?
  

 4   Let's start with Mr. Beshore.
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. BESHORE:
  

 7      Q.  I have just a couple other questions, Mr. DeJong.
  

 8           Did you -- did I ask you, did you tell me if any of
  

 9   your producers at Hilmar engage in hedging strategies?  Do you
  

10   know?
  

11      A.  Yes, I believe they do.
  

12      Q.  Okay.  Do you know how many?
  

13      A.  I don't have the exact number, but I know we do have a
  

14   number of producers who do utilize risk management strategies.
  

15      Q.  Okay.  Is it not correct that hedging, because you have
  

16   tremendous liquidity with Class III futures on the CME and you
  

17   don't have any Class 4a or 4b contracts available anywhere,
  

18   that hedging under a Federal Order pricing system is much, much
  

19   easier for producers than it is in the California situation?
  

20      A.  Not necessarily.  I think it depends a lot on the
  

21   market.  For example, you could have somewhere in, I don't
  

22   know, somewhere that gets, somewhere like New York or further
  

23   East that has a lot in premiums that they can have a lot of
  

24   variability in their milk price versus Class III, even though
  

25   they are on the, in the Federal Milk Marketing Order.  So it
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 1   depends a lot, I think, on how much Class III is in that market
  

 2   in the FMMO, which would determine how well the Class III
  

 3   hedging mechanism works.
  

 4      Q.  But Class III is a liquid market and there's really,
  

 5   there's no other futures markets for milk that have the
  

 6   liquidity that Class III has; isn't that correct?
  

 7      A.  Class III as a lot of liquidity.  I would say Class IV
  

 8   is getting better and it can be utilized.  And also I would add
  

 9   that, I believe I have a graphs on the nonfat dry milk, and
  

10   butter, and cheese, showing that their liquidity is much, is
  

11   getting much better, especially the cheese contract.  And that
  

12   can also be used to hedge milk, because it's, you know, part of
  

13   the milk pricing formula in Federal Orders in California.
  

14      Q.  Yeah, but Class III is better than cheese, and all of,
  

15   and those are all better than Class IV or 4a, or butter or
  

16   powder, correct?
  

17      A.  I would say in California, prior to the temporary
  

18   increase in the contribution of whey into the formula, a
  

19   straight cheese future would probably work better in hedging a
  

20   California mailbox price versus a Class III, because the
  

21   Class III futures, I mean, the cheese future does not introduce
  

22   a whey variable.
  

23      Q.  So one of the challenges in hedging in California, as
  

24   well as the Federal Order system, is that you have the
  

25   regulatory instability versus the Class III price in the
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 1   Federal system.  Wouldn't you agree with that?
  

 2      A.  State that one more time?
  

 3      Q.  As you just pointed out, one of the challenges to
  

 4   hedging in California is that you have the possibility of
  

 5   regulatory changes in pricing being made on a frequent basis,
  

 6   versus the Federal system which is much more stable in terms of
  

 7   regulatory pricing?
  

 8      A.  I would agree that the more -- the more changes are
  

 9   made to the California Milk Marketing Order, the more difficult
  

10   it would be to target an overbase price.
  

11      Q.  Could you look at Figure 5 of 99 again with me?
  

12   Quickly.  And, no, I'm sorry, Figure 13, I'm sorry.
  

13      A.  This is the graph that I revised.
  

14      Q.  Which is now 102, correct?
  

15      A.  Yes.
  

16      Q.  102.  We'll take 102.  I'm struggling with the accuracy
  

17   of your title here, "Producers in FMMO's are being paid under
  

18   Class III".  That's not what this represents at all, is it?
  

19      A.  I believe it does show indication.  I can say that
  

20   Hilmar Cheese, as part of our normal business operations, our
  

21   member-relations team regularly monitors actual mailbox prices
  

22   with actual producer statements, and I can say that this is
  

23   generally accurate of what we viewed in the marketplace.
  

24      Q.  Well, my -- my problem is with the title.  It says
  

25   being paid under Class III, and what you are comparing here, as
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 1   I understand it from your testimony, and even from the rest of
  

 2   the narrative on the document, is you are comparing an all milk
  

 3   price, which is a blended price, to a, you know, statistical
  

 4   blended price under the Orders.  There is no Class III per say
  

 5   in either of these; isn't that true?
  

 6      A.  It's an inferred number.
  

 7      Q.  Well, how do you infer a number when you have got
  

 8   different utilizations that aren't even, you know, reflected on
  

 9   here?
  

10      A.  Again, I would say that, that it is reflective of
  

11   what's happening in the area.  And I think it is a good proxy.
  

12   I think if you would actually go to those areas and see the
  

13   mailbox prices that they would be paying under Class III.
  

14      Q.  Okay.  But the title is not correct.  It doesn't show
  

15   whether or not the producers are being paid under Class III,
  

16   because Class III is neither the X nor the Y of the equation;
  

17   isn't that correct?
  

18      A.  You may be technically correct there.
  

19      Q.  Okay.  Let me ask just one other area, I think.  In
  

20   terms of cheddar, cheddar cheese in California.  You say on
  

21   page 24 of Exhibit 98, "a large majority of our cheese leaves
  

22   the state for marketing population centers to the East", and of
  

23   course, you know, you are talking about your, that would
  

24   include your cheddar production, correct?
  

25      A.  Correct.
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 1      Q.  And the CDFA figures now for cheddar production, or for
  

 2   cheddar, for, the CDFA cost survey for cheddar, which I think
  

 3   involves four plants, no longer gives volume information
  

 4   because it would tend to reveal proprietary data.  Are you
  

 5   aware of that?
  

 6      A.  I believe there are proprietary considerations when
  

 7   CDFA publishes some of their data.
  

 8      Q.  Okay.  But six or eight years ago when there were, they
  

 9   did publish volume information on their cheddar cost study.
  

10          Do you recall that?
  

11      A.  I don't recall that far back, but I will take your word
  

12   for it, that it is correct.
  

13      Q.  Okay.  So I think you have confirmed that you,
  

14   obviously Hilmar's the largest cheddar producer in the state.
  

15   You send the bulk of your cheddar outside of the state for
  

16   converting.  I don't know whether you, do you have any
  

17   converted in-state at all?
  

18      A.  Like I said, there may be some small converters in the
  

19   state, but I think most of our volume has to leave the State of
  

20   California before it is converted.
  

21      Q.  So consumers in California essentially, and we can look
  

22   at the consumption figures, 38 million people, you know, you
  

23   reference some, I think ERS consumption figures.  Do you, right
  

24   on page 24, do you know what it is for cheddar?
  

25      A.  I don't remember the particular per capita consumption

4546



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1   for cheddar.  I believe it is in the --
  

 2      Q.  9 pounds or so?
  

 3      A.  That could be right.  I believe USDA does publish it.
  

 4      Q.  Okay.  So cheddar consumption in California is
  

 5   primarily supplied by product coming from out-of-state,
  

 6   correct?
  

 7      A.  It would make sense that cheddar cheese would leave our
  

 8   facility, go to a converter, and it could be sent anywhere in
  

 9   the country, including back to California.
  

10      Q.  And from those converter facilities, that cheddar could
  

11   come from anywhere in the country, not just Hilmar, right?
  

12      A.  That is possible.
  

13      Q.  And it, in fact, does, does it not?
  

14      A.  I wouldn't be surprised.
  

15      Q.  When -- one other question.  When you sent milk, when
  

16   you send milk out-of-state, California, because your producers
  

17   have produced over their base or whatever the circumstances
  

18   are, have you ever -- and you incur transportation on those
  

19   shipments, correct?
  

20      A.  Yes.
  

21      Q.  Okay.  And frequently they are sold at reduced price at
  

22   the destination, correct?
  

23      A.  Leaving California?
  

24      Q.  Yeah.
  

25      A.  Yeah, it can happen.
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 1      Q.  Right.  Have you ever -- and are you aware that there's
  

 2   been testimony that milk has left California, I think maybe you
  

 3   have even indicated -- milk's left California when there's been
  

 4   capacity available in the state, there was a willing capacity.
  

 5          Do you recall that?
  

 6      A.  Did I say that in my testimony?
  

 7      Q.  I think you may have, but I think Dr. Schiek has
  

 8   perhaps.  Are you aware?
  

 9      A.  That may have happened, I'm not -- I'm not a hundred
  

10   percent sure of all those instances.
  

11      Q.  Okay.  Do you know that in California, Hilmar could
  

12   offer that cheese to another proprietary company, or even to a
  

13   manufacturing cooperative at less than class price?
  

14      A.  They could offer milk?
  

15      Q.  Yes.
  

16      A.  I believe they could, but Hilmar Cheese would have to
  

17   eat the loss.
  

18      Q.  Like you do when you eat the trucking plus the loss
  

19   when it goes out-of-state, correct?
  

20      A.  I guess so.
  

21      Q.  So my question is, why hasn't it been, have you -- have
  

22   you attempted to market it in-state under those circumstances,
  

23   to minimize your losses?
  

24      A.  We would always try to go to the nearest plant that
  

25   would be willing to take it, to minimize transportation losses.
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 1   That would be the financial incentive to minimize the loss
  

 2   of --
  

 3      Q.  Did you do that in 2014 when you shipped the 400 loads
  

 4   out?
  

 5      A.  I'm not intimately involved in the milk procurement, so
  

 6   I couldn't answer that.
  

 7      Q.  Okay.  Thank you.  Nothing further.
  

 8       JUDGE CLIFTON:  I know there are other questions, but I
  

 9   think we should take a break before we take them.  My intent
  

10   here is to have USDA go last, even after redirect, and then, of
  

11   course, if there's more redirect as a result, I would invite
  

12   it.  All right.  So let's take, let's take 15 minutes.  Please
  

13   be back and ready to go at 11:05.  11:05.
  

14       (Whereupon, a break was taken.)
  

15       JUDGE CLIFTON:  We're back on record at 11:05.  I would
  

16   like to have further cross-examination, then redirect, and then
  

17   the USDA, and then we'll see if there are any questions
  

18   following that.  So is there anything further byway of cross?
  

19                        CROSS-EXAMINATION
  

20   BY MR. MILTNER:
  

21      Q.  Ryan Miltner.  Good morning, Ryan Miltner for Select
  

22   Milk Producers.  That's M-I-L-T-N-E-R.
  

23          Good morning, Mr. DeJong.
  

24      A.  Good morning.
  

25      Q.  I have just a couple questions here.
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 1           My understanding is that Hilmar produces somewhere in
  

 2   the neighborhood of six different whey products; is that
  

 3   correct?
  

 4      A.  That sounds about right, if not more.
  

 5      Q.  I did listen in last Friday, that's how I spent my
  

 6   early Friday evening back in Ohio.  I didn't hear that question
  

 7   asked.  If I'm repeating it, I apologize.  What are the six
  

 8   products?
  

 9      A.  I believe I have some of the main ones listed in my
  

10   testimony.  They are Whey Protein Concentrate 80, Whey Protein
  

11   Isolate, Whey Protein --
  

12       JUDGE CLIFTON:  Are you looking at your testimony?
  

13       MR. DeJONG:  Yes, I am.
  

14       JUDGE CLIFTON:  What page are you on?
  

15       MR. DeJONG:  Page 1, second paragraph.
  

16       JUDGE CLIFTON:  Thank you.
  

17       MR. DeJONG:  So Whey Protein Concentrate 80, Whey Protein
  

18   Isolate, Whey Protein Hydrolysate, I know we have at least
  

19   three different grades of lactose, and I believe we also have a
  

20   few other whey protein, smaller whey protein products that are
  

21   not listed.
  

22   BY MR. MILTNER:
  

23      Q.  You produce no straight dry whey?
  

24      A.  Correct.
  

25      Q.  But this is the case for both of your plants?
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 1      A.  Yes.
  

 2      Q.  So as I have been looking through your testimony and
  

 3   others, and additional public information, I have not been able
  

 4   to locate any good publicly available information for the
  

 5   manufacturing cost of any whey product outside of dry whey.
  

 6   Are you aware of any publicly available source for the
  

 7   manufacturing cost of any of those products?
  

 8      A.  I have not seen them.
  

 9      Q.  Are you aware of any good proxy for the manufacturing
  

10   cost for any of those items?
  

11      A.  I don't really think there is.
  

12      Q.  Are you willing to share with us a range of possible
  

13   costs for any of those particular products?
  

14      A.  No, I would not share those.
  

15      Q.  Can I assume that they all have manufacturing costs
  

16   higher than the manufacturing cost for dry whey?
  

17      A.  They are far more difficult to process, so they would
  

18   have costs higher.
  

19      Q.  In your testimony, your, if I could encapsulate some of
  

20   it I suppose, you would like one of your take aways to be that,
  

21   for Hilmar Cheese Company the minimum cost, minimum regulated
  

22   cost under a Federal Order, makes your whey product
  

23   unprofitable.  Is that a fair take away you would like the
  

24   Department to have?
  

25      A.  Yes, particularly when dry whey prices are high
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 1   relative to products we are actually producing, in which I
  

 2   recently was naming for you.
  

 3      Q.  And obviously you have proprietary information
  

 4   concerns, but I think you can appreciate how it's difficult to
  

 5   evaluate that when the record has only information on the sales
  

 6   costs of products and not the actual margins on those products?
  

 7      A.  Yes, that is a very important distinction.
  

 8      Q.  And so recognizing that kind of missing piece of the
  

 9   puzzle, I'll ask you once again, any information you can share
  

10   with us to give us some guidance on the manufacturing cost of
  

11   the products you guys produce?
  

12      A.  That is proprietary information.  I cannot talk about
  

13   those costs.
  

14      Q.  Thank you.  I don't have any other questions, your
  

15   Honor.
  

16       JUDGE CLIFTON:  Is there any other cross-examination before
  

17   I invite redirect?  Not at this time.  Redirect, then, please?
  

18                      REDIRECT EXAMINATION
  

19   BY MR. VETNE:
  

20      Q.  John Vetne, representative for Hilmar Cheese.
  

21           Mr. DeJong, early in your conversation with
  

22   Mr. Beshore you talked about a Grade B pricing plan of some
  

23   kind with Hilmar Cheese in California; is that correct?
  

24      A.  Yes, Mr. Beshore mentioned that.
  

25      Q.  Okay.  Is it true that in California, milk producers,
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 1   dairy farmers, have a chance only once per year to decide to
  

 2   make an election for a full 12 months whether they no longer
  

 3   want to be considered market grade Grade A producers, and
  

 4   instead, be what we call Grade B, which is a producer who is
  

 5   not Grade A?  Once a year they have a choice, correct?
  

 6      A.  That is correct.
  

 7      Q.  Okay.  And so what Mr. Beshore and you were discussing
  

 8   was a, tell me if this is correct description, a presentation
  

 9   to dairy farmers that market their milk to Hilmar, on how their
  

10   milk would be priced, the components formula for pricing their
  

11   milk into the future if they make that once a year election,
  

12   correct?
  

13      A.  Correct.
  

14      Q.  Okay.  And when -- when does that election have to be
  

15   made?
  

16      A.  I believe it is -- it is prior to the year starting.
  

17      Q.  Prior to the beginning of the calendar year?
  

18      A.  Yes.
  

19      Q.  So once the election is made, sometime prior to
  

20   January 1st, that milk would not be eligible to participate in
  

21   the pool, and would be Grade B for the entire year; is that
  

22   correct?
  

23      A.  Correct.
  

24      Q.  Okay.  Now, the -- does Hilmar Cheese have milk quality
  

25   standards for both its Grade A and Grade B producers?
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 1      A.  Absolutely.
  

 2      Q.  Okay.  And are those quality standards any different if
  

 3   a producer happens to be considered Grade A or considered
  

 4   Grade B?
  

 5      A.  Both quality standards are very high.
  

 6      Q.  Okay.  And, in fact, the quality standards for Grade B
  

 7   milk that you might receive, equal or exceed the quality
  

 8   standards for Grade A milk; is that correct?
  

 9      A.  That is right.
  

10      Q.  Okay.  So for those producers, when they elect to be
  

11   Grade B and the year is up, and they decide to come back in as
  

12   Grade A, they don't have any, they don't change their
  

13   production practices to meet higher quality standards in the
  

14   Grade A milk code, we have referred to as the Pasteurized Milk
  

15   Ordinance that we talked about earlier, there's no conversion
  

16   cost for them?
  

17      A.  No, their milk quality should already be on par or
  

18   better than Grade A.
  

19      Q.  Okay.  So at least in California for your producers,
  

20   there is no, what we refer to as a Grade A differential
  

21   representing a production cost difference between Grade B and
  

22   Grade A milk?
  

23      A.  That is correct.
  

24      Q.  And you were asked a few questions about your
  

25   competitors in California.  Do you recall that?
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 1      A.  Yes.
  

 2      Q.  Okay.  And you said you had very few.  Let me take you
  

 3   through that a little bit.  You said that Hilmar markets its
  

 4   bulk cheese to converters, step one, correct?
  

 5      A.  Correct.
  

 6      Q.  The marketing chain continues, then.  The converters
  

 7   take that bulk cheese and slice it, dice it, shred it, package
  

 8   it, process it, whatever, into some kind of consumer packaging,
  

 9   correct?
  

10      A.  Correct.
  

11      Q.  And then that consumer package goes from a converter to
  

12   a wholesale distributor such as Sysco, Wal-Mart, Costco,
  

13   Kroger, the warehouses that distribute to stores where
  

14   consumers or institutions get their product, correct?
  

15      A.  Yes, it can be distributed that way.
  

16      Q.  Okay.  And at those at those distribution points you
  

17   would likely meet competition from cheese makers in California
  

18   that make, package their own product and sell it into the
  

19   wholesale market to get to the retail market, correct?
  

20      A.  Absolutely.
  

21      Q.  And there are a list of all those cheese plants, or
  

22   hopefully all of them, most of them, CDFA publishes on their
  

23   website a list of all dairy plants in California, including all
  

24   cheese plants, and the products that are made.  Are you aware
  

25   of that?
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 1      A.  Yes.
  

 2      Q.  An organization called California Milk Advisory Board,
  

 3   the Real California Cheese Folks, they also have a list of
  

 4   plants with more detailed description of products made.  Are
  

 5   you aware of that?
  

 6      A.  I believe that is right.
  

 7      Q.  Okay.  You were asked some questions about, in
  

 8   connection with your representation that you were losing money
  

 9   on lactose sales, about the cost of making lactose.
  

10          Do you recall that?
  

11      A.  Yes.
  

12      Q.  Okay.  And you referred, I think it was Mr. Beshore, to
  

13   production or make manufacturing cost surveys, CDFA, for nonfat
  

14   dry milk, and indicated that if one looks at the line items
  

15   making up the nonfat dry milk manufacturing cost, you would
  

16   have similar line items to make lactose, correct?
  

17      A.  Correct.
  

18      Q.  But there is a significant distinguishing
  

19   characteristic of lactose that must be dried compared to skim
  

20   milk that must be dried, in that skim milk, in coming
  

21   components you take out the fat, you have about 9 percent
  

22   solids not fat, correct?
  

23      A.  Yes.
  

24      Q.  And when lactose comes to a plant to be dried, it comes
  

25   in at a substantially lower nonfat solids 3 or 4 percent,
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 1   correct?
  

 2      A.  Yes, around 3 percent solids.
  

 3      Q.  Okay.  It takes a huge amount of more energy to convert
  

 4   the incoming lactose to a dry product than it does to convert
  

 5   skim milk to a dry product?
  

 6      A.  Yes, that is right.
  

 7      Q.  Mr. Vandenheuvel asked you a question, to which you
  

 8   responded affirmatively.  And when the, in California, when the
  

 9   Class 4b price is less than the overbase price, or less than
  

10   whatever mixture of overbase and quota milk your producers
  

11   have, you receive a pool draw, Hilmar receives a pool draw.
  

12          Do you recall that question?
  

13      A.  Yes.
  

14      Q.  And the question stopped there.  But let's follow the
  

15   money.  Do you get to keep that?
  

16      A.  Absolutely not.  It's passed on to the producers.
  

17      Q.  Okay.  So for the pool draw you serve as, it is passed
  

18   on to the producers by mandate of regulation.  You can't keep
  

19   it; is that correct?
  

20      A.  Correct.
  

21      Q.  Okay.  So you serve as a convenient conduit for the
  

22   funds to get to producers, correct?
  

23      A.  It can be described that way, yes.
  

24      Q.  Okay.  It's producers' money, not yours?
  

25      A.  Yes.
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 1      Q.  And then finally, you were asked some questions, well,
  

 2   not finally, sorry.  Let's go back to Exhibit 102, and you were
  

 3   asked some questions that suggested maybe you have the wrong
  

 4   title in the document.  This is an examination of prices paid
  

 5   to producers in the areas of the country that are under
  

 6   Federal, subject to Federal Milk Marketing Orders.  You
  

 7   referred to, I think when you described your payment formulas
  

 8   to patrons of Hilmar, that you have a market basket of factors
  

 9   that go into determining the pay price, correct?
  

10      A.  Yes.
  

11      Q.  Okay.  Let's see if we can figure out the market basket
  

12   here, if you follow me.  The all milk price in Federal
  

13   Marketing areas, as I understand this exhibit, is a market
  

14   basket of several price input components for each market
  

15   consisting of Class III price revenue that comes into a federal
  

16   pool, Class 4b price revenue, Class II price revenue, and
  

17   Class I price revenue that produces a regulated blend price in
  

18   a market, correct?
  

19      A.  Correct.
  

20      Q.  And on top of that, there's a fifth component of this
  

21   market basket of revenue built into the mailbox price, revenue
  

22   component, that's over order premiums, correct?
  

23      A.  Yes, in the all milk price.
  

24      Q.  Okay.  And then the all milk prices are further
  

25   adjusted to prove to reflect their marketing costs for
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 1   producers, correct?
  

 2      A.  Correct.
  

 3      Q.  Okay.  So there are five parts of the incoming revenue
  

 4   component built into the yellow, blue, and gray lines here.
  

 5   One part of that market basket is the Class III price, correct?
  

 6      A.  Correct.
  

 7      Q.  So in this graph you show the Class III price
  

 8   essentially at zero the whole time and compare the market
  

 9   basket of other price inputs to that Class III base; is that
  

10   correct?
  

11      A.  Yes.
  

12      Q.  Okay.  All right.  And finally, you were asked some
  

13   questions about, you said you monitor mailbox prices of
  

14   competitors.
  

15      A.  Yes.  Our field staff regularly gathers competitor's
  

16   actual pay prices and monitors them against our own pay
  

17   formulas to make sure that we are competitive.
  

18      Q.  So your field people go around the country, talk to
  

19   dairy farmers that have other markets, cooperatives,
  

20   independents, and part of Hilmar's practice is to make sure
  

21   that what they are paying is competitive with what farmers in
  

22   the same neighborhood are receiving from other sellers.
  

23      A.  Yes.
  

24      Q.  Okay.  That's all I have on redirect, your Honor.
  

25   Thank you.
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 1       JUDGE CLIFTON:  Are there any other questions before I
  

 2   invite USDA's questions?  Yes, Mr. Beshore.
  

 3                        CROSS-EXAMINATION
  

 4   BY MR. BESHORE:
  

 5      Q.  Just two follow ups to Mr. Vetne's questions.
  

 6          Can you tell me what product comes in that has 3
  

 7   percent lactose?
  

 8      A.  It is after, you know, in the processing of the whey
  

 9   stream, there's a lot of liquid left over, and the lactose
  

10   solids are left in there.  And you have to get that water out
  

11   before you can turn that liquid into lactose, or to get the
  

12   water out so you just have the lactose solids left.
  

13      Q.  So is that a primary whey stream that you are saying is
  

14   3 percent lactose?
  

15      A.  Define primary?
  

16      Q.  Well, you said after processing whey you have
  

17   something --
  

18      A.  Sorry --
  

19      Q.  -- so I need to understand what you mean there.
  

20      A.  So it goes -- what comes off on the cheese making
  

21   process is something like 6 percent solids.  There is a lot of
  

22   water in there.  Most of that water remains.  We separate the
  

23   protein, a lot of the water remains with that lactose.  So that
  

24   water has to be removed in that process.  The water is one of
  

25   the most expensive items to remove from milk because it is very
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 1   energy intensive to get it out.
  

 2      Q.  Okay.  Just so, take that step by step, make sure I
  

 3   understand it and the record's clear.  The whey, what I was
  

 4   calling, referring to, just my own words, is the primary whey
  

 5   stream that, the whey that comes off, out of the cheese making
  

 6   process you say is about 6 percent solids?
  

 7      A.  Something around there.
  

 8      Q.  Okay.  So that's what gives the formula of 5.9 pounds
  

 9   of dry whey yield?
  

10      A.  Yeah, it would be --
  

11      Q.  Roughly?
  

12      A.  -- those two items could be related, yes.
  

13      Q.  And that whey, the solids in that whey is whey protein
  

14   and lactose and some ash, is that --
  

15      A.  Yes, it is comprised of those three things.
  

16      Q.  And, okay.  So you are, you process that whey stream in
  

17   a way that, in a manner -- in a manner that gives you liquid
  

18   that is, in which the solids are primarily or almost
  

19   exclusively lactose.
  

20      A.  At some point it has to go through many filtration
  

21   steps before you are left with primarily lactose.
  

22      Q.  Okay.  So those filtrations are, are they ultra
  

23   filtration process, reverse osmosis?
  

24      A.  Yeah, they are some of those processes.
  

25      Q.  Okay.  So after, then you have the liquid with the
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 1   about 3 percent lactose in it, correct?
  

 2      A.  Yes.
  

 3      Q.  Okay.  Does the whey, the other part of that filtration
  

 4   process that's giving you the whey protein isolates and
  

 5   hydrolysates and that sort of thing?
  

 6      A.  Yes.
  

 7      Q.  Okay.  Back to Exhibit 102.  If there's a negative PPD
  

 8   in the, in the Order, in any of these Orders during those
  

 9   periods of time, I assume that pushes the, pushes the price
  

10   down.
  

11      A.  A negative PPD would probably have some effect on that.
  

12      Q.  And there were negative PPD's in these Orders during
  

13   some of these months, correct?
  

14      A.  That wouldn't surprise me.
  

15      Q.  Now, I think you told Mr. Vetne that the zero line was
  

16   the Class III value?
  

17      A.  Well, it -- it is, the zero line would be, well, it's
  

18   implied Class III value and --
  

19      Q.  Implied Class III value you are saying?
  

20      A.  Well, again, I'll walk through it.  It is the NASS all
  

21   milk price, which is a price at test, and it subtracts the
  

22   Class III at test with the PPD.  So --
  

23      Q.  Plus or minus the PPD?
  

24      A.  Yeah.  If the PPD, you would still add it regardless,
  

25   even if it was negative.
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 1      Q.  Okay.  So then zero is just a relationship, I mean, it
  

 2   doesn't have anything to do with the Class III price per se,
  

 3   it's a relationship between the all milk price and the
  

 4   Class III plus PPD.
  

 5      A.  It -- it is, like I said, how it is defined.  It
  

 6   implies whether the producers are being paid under Class III.
  

 7      Q.  You imply that from the data?
  

 8      A.  I imply that based on the analysis and it's also
  

 9   consistent with what we observe in the actual marketplace.
  

10      Q.  But you haven't made a chart of any actual
  

11   observations, just this data on here, correct?
  

12      A.  We haven't.  This is not graphing the actual producer
  

13   statements we have looked at.
  

14      Q.  Okay.  Thank you.
  

15       JUDGE CLIFTON:  I think it is time for USDA to ask its
  

16   questions, and then if there are follow ups, I will invite
  

17   them.
  

18                        CROSS-EXAMINATION
  

19   BY MR. FRANCIS:
  

20      Q.  Thank you.  Will Francis, USDA.
  

21          Just a couple quick things.  One is on page 19 of
  

22   Exhibit 98, I believe, is your testimony.  At the bottom, in
  

23   that paragraph where it starts "Darigold and its sister
  

24   cooperative" we just want to clarify what you mean by "sister".
  

25   Are they financially related or just in the genre of
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 1   cooperatives?
  

 2      A.  Genre of cooperatives.  They are in a similar
  

 3   geographical area.  That's what we meant.
  

 4      Q.  Okay.  Good.  That was easy one.  Thank you.
  

 5           I didn't see anywhere where you talk about speaking of
  

 6   sister, family, anything about your operation in Texas.  Did
  

 7   you address any of that in your testimony?
  

 8      A.  Did you have specific questions about it?
  

 9      Q.  The references and the numbers that you use in your
  

10   testimony, are they strictly related to the operations of
  

11   Hilmar Cheese only in California, or would they encompass part
  

12   of the other wider operation?
  

13      A.  Any financial numbers we are talking about, we're
  

14   trying to keep it Hilmar-specific.  We weren't talking about
  

15   Dalhart specific numbers, unless I specifically said this is
  

16   about Dalhart.
  

17      Q.  Okay.  Maybe we can just explore that a little more.
  

18   When we talk about Dalhart, is that, what's the business
  

19   relationship?  Is it a separate entity or is it a subsidiary or
  

20   what's the business relationship, if you know?
  

21      A.  To my knowledge, it's the same company, Hilmar Cheese
  

22   Company owns the Hilmar plant and the Dalhart plant.
  

23      Q.  Okay.  And are you familiar with a group called
  

24   Independent Dairy Producers, Inc.?
  

25      A.  I have heard of that.  I'm not intimately familiar with
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 1   how that system works.
  

 2      Q.  Okay.  It is my understanding, and maybe this is a
  

 3   question for Mr. Zolin later, because I think if you are not
  

 4   the appropriate witness we would be interested in exploring a
  

 5   little bit.  Because we believe Hilmar, and its related
  

 6   entities, have a very unique perspective, understanding
  

 7   certainly how business is done in the current California system
  

 8   and the ability to compare and contrast that, of how things
  

 9   work in Federal Orders currently, because of your facility in
  

10   Dalhart, Texas, and the Independent Dairy Producers, which is a
  

11   qualified cooperative under the USDA program.
  

12          So with that said, if you are not the appropriate
  

13   witness, we can defer further questions along those lines.  But
  

14   we're interested in understanding a little more about selling
  

15   below cost, and that relationship that, in your statement you
  

16   said "there's no disorderly marketing in California" and so I
  

17   want to explore that a little bit more.
  

18          Under the current California system, and you referenced
  

19   a little bit of the difference between Grade A and Grade B.
  

20   We're trying to understand how sales occur below cost under the
  

21   current California system.  And so you referenced that a
  

22   proprietary plant could offer to sell milk below class to
  

23   another entity, but they would still have an obligation to the
  

24   California pool; is that accurate?
  

25      A.  For Grade A milk, that is accurate.
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 1      Q.  Okay.  But for non-Grade A milk, how would that work?
  

 2      A.  Well, the Grade B milk, I don't think there would be a
  

 3   pool obligation.  But on the other hand, I don't know how many
  

 4   buyers there are for Grade B milk.  It is very important for a
  

 5   lot of different manufacturers to have that Grade A milk.
  

 6      Q.  Okay.  So is Grade B priced and pooled, or prohibited
  

 7   from being priced and pooled under the current California state
  

 8   system?
  

 9      A.  It's my understanding that it cannot be pooled under
  

10   the California state system.
  

11      Q.  But, and again, I apologize if I misunderstood, but you
  

12   mentioned that there's no quality difference between the
  

13   current California Grade A and what you called California
  

14   Grade B.  And so is that, and I, for lack of a better word, is
  

15   that a way for, W-A-Y, for the handlers in California to be
  

16   able to sell under class?
  

17      A.  Yes, to the extent they can.  Like I said, a lot of
  

18   products it is very important to have a Grade A designation, so
  

19   you can't use that for everything.  But it does, but not a lot
  

20   of people do it.  One, it's not Hilmar's decision whether that
  

21   milk is Grade A or B, it is the producer's decision.  And
  

22   second, when they do it, they would lose their quota after so
  

23   many days, so it's a very small amount of milk.
  

24      Q.  Okay.  So it is tied to the quota holders?
  

25      A.  Yes, it is.
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 1      Q.  Okay.  And that was another question that we had is
  

 2   related to the decision to make that choice of moving from
  

 3   Grade A to Grade B.  Is it the individual producer's choice,
  

 4   and do they report that to the cooperative, or to the state, or
  

 5   to both?
  

 6      A.  I'm not sure of the paperwork that would go, that would
  

 7   be involved with that.  Al Zolin might have a little bit better
  

 8   idea on how the communication of that works.
  

 9      Q.  Okay.  So maybe to follow up a little more on the
  

10   statement that you make in your testimony that "there's no
  

11   disorderly marketing in California" and the description that
  

12   you made to milk moving out-of-state.  And is the primary
  

13   purpose, and I want to explore a little more, maybe try to
  

14   address this question first.  But is it because there's a hard
  

15   limit on plant capacity or is it price driven?
  

16      A.  Could you clarify that question one more time for me,
  

17   please?
  

18      Q.  Yeah.  So you made a statement, I believe it is on
  

19   page 3, that the 400 loads of, "the 400 loads out-of-state this
  

20   spring" so it is in the middle of the page, "because we were
  

21   unable to find available processing capacity and willing
  

22   buyers" and so --
  

23      A.  Uh-huh.
  

24      Q.  -- it's really kind of focused on that "willing
  

25   buyers".  Is it because there was a strict limit on capacity
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 1   that plants were full they just couldn't take one extra load,
  

 2   or was it primarily driven because the price was not attractive
  

 3   to bring that into a California plant?
  

 4      A.  I believe the primary reason was capacity in this case.
  

 5      Q.  Okay.  But it could be both?
  

 6      A.  It could be both.
  

 7      Q.  It could be both.  Okay.  And so let's follow up a
  

 8   little bit more on that willing buyer.  And I know Dr. Schiek
  

 9   mentioned a little bit in his analysis of the California
  

10   market, of identifying willing capacity.  Can you make that
  

11   differentiation a little clearer for us of what that really
  

12   means, willing capacity?
  

13      A.  Willing capacity is, let's say you wanted to take on
  

14   extra milk, but you didn't want to because the price didn't
  

15   make sense.  For example, if we buy in Dalhart, buy spot loads
  

16   that are distressed, we buy them under class, and that is
  

17   because we are taking a risk.  Taking that extra milk, we are
  

18   pushing our capacity harder than we would like to take it, and
  

19   second, our products are sold typically on contracts, so we're
  

20   having extra product we're taking on as a risk, also.  If the,
  

21   we have hard caps on prices, we have, you know, very little
  

22   incentive to take on extra milk.
  

23      Q.  So you do have the ability to buy spot loads under
  

24   class?
  

25      A.  In Dalhart.
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 1      Q.  Okay.  So that's relative to --
  

 2      A.  Yeah, I was using Dalhart as an example.  In California
  

 3   where there's harder limits, we wouldn't be able to do that.
  

 4      Q.  So just to clarify, is it California milk that moves to
  

 5   Dalhart?
  

 6      A.  I believe that's happened in some cases where we have
  

 7   had to move milk out and we have sent it to Dalhart.
  

 8      Q.  Okay.  And then there's also milk outside of California
  

 9   that you are able to purchase below minimum Federal Order class
  

10   prices?
  

11      A.  You mean for Hilmar?
  

12      Q.  Yes.
  

13      A.  For our Hilmar plant?  I don't know if we do that, if
  

14   we buy out-of-state milk and bring it into Hilmar.  That could
  

15   be possible to buy it under class.  I'm not sure how those
  

16   regulations work.  Al might have a better understanding of
  

17   that.
  

18      Q.  Okay.  We can follow up.
  

19       JUDGE CLIFTON:  Just then, Mr. DeJong, when you referred to
  

20   Hilmar, were you thinking California or were you thinking
  

21   Texas?
  

22       MR. DeJONG:  I assumed that he was referring to our Hilmar
  

23   plant in Hilmar, California.
  

24       JUDGE CLIFTON:  Okay.  But what if he was talking about
  

25   Texas?  What if he was asking you, if it's not California milk
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 1   that is bought as a spot load in Texas, then where does the
  

 2   milk come from, and are they allowed to buy it at below class
  

 3   price in Texas?
  

 4       MR. DeJONG:  Yes, in Texas it is a nonpool plant.  We can
  

 5   buy milk under class.
  

 6   BY MR. FRANCIS:
  

 7      Q.  Just one other, and I'm not sure I heard it correctly,
  

 8   and I'm not sure who was asking the question.  But in your
  

 9   response you mentioned organic milk.
  

10      A.  I don't remember saying --
  

11      Q.  I may have misheard it.
  

12      A.  Maybe, I think I did use that term, but I was speaking
  

13   to a chart I put together.  I believe that's the only time I
  

14   used the word organic.  Unless you correct me if I'm wrong.  I
  

15   excluded organic milk in a chart I created.
  

16      Q.  Okay.  That clarifies it.  All right.  That's all we
  

17   have at this time.  Thank you.
  

18       JUDGE CLIFTON:  Did that raise any further need for
  

19   examination of this witness?  Mr. Vetne?
  

20                      REDIRECT EXAMINATION
  

21   BY MR. VETNE:
  

22      Q.  Mr. DeJong, let me follow up while it is fresh in both
  

23   of our minds.  The issue of willing capacity.
  

24      A.  Okay.
  

25      Q.  Okay?  As I understood your answers, one decision
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 1   making consideration for Hilmar on whether to receive milk
  

 2   that's offered, it is not part of your regular supply, is the
  

 3   volume of cheese that you plan to produce under current
  

 4   contracts for sale to your buyers, correct?
  

 5      A.  Yes.
  

 6      Q.  So that if somebody is looking to Hilmar as an outlet
  

 7   for extra milk supplies, you would have to consider whether you
  

 8   can find a market for that cheese you did not plan to produce,
  

 9   and that's part of your risk of taking that extra milk,
  

10   correct?
  

11      A.  Correct.
  

12      Q.  Okay.  So when you pay under class, when you negotiate
  

13   a price under class, a price at which you are willing to take
  

14   that milk, and this happens more at Dalhart, correct?
  

15      A.  Yes.
  

16      Q.  Your negotiated under class price factors in that risk
  

17   of whether you will find a buyer for that milk?
  

18      A.  Yes, that is one of the factors.
  

19      Q.  Okay.  And is another factor in whether you are a
  

20   willing buyer, the regulated formula and the, particularly the
  

21   component of that formula that may value whey higher than the
  

22   value you can receive in making cheese byproducts?
  

23      A.  Yes.
  

24      Q.  In fact, would you agree with me that it would be
  

25   foolhardy to be willing to take milk at regulated prices when
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 1   the regulated prices are set at a level that's greater than you
  

 2   can recover in the marketplace for cheese and whey products?
  

 3      A.  Absolutely.
  

 4      Q.  Okay.  And so that would be a second component that
  

 5   goes into the decision making process of whether you are
  

 6   willing to take additional milk?
  

 7      A.  Yes.
  

 8      Q.  And that would apply at either of your locations
  

 9   actually?
  

10      A.  Yes.
  

11      Q.  And that would presumably apply to anybody that takes
  

12   in milk to make cheese?
  

13      A.  Yes.
  

14      Q.  Thank you.  Your testimony referred to a period of
  

15   distress in 2007 leading up to a CDFA hearing when milk was
  

16   leaving the state.  Based on your study of that period, would
  

17   it be correct to say that both of those factors entered into
  

18   decision of Hilmar, or decision of cheese makers collectively,
  

19   to be unwilling to accept milk in California?
  

20      A.  Absolutely.
  

21      Q.  Okay.  And you looked at, for the regulated price
  

22   component at that time, the regulated price component was such
  

23   that it would have cost you, or did cost you, more in the
  

24   regulated price than you could recover from the market because
  

25   of the whey factor?
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 1      A.  Yes, for our whey stream, that is correct.
  

 2      Q.  In response to a question from Will Francis, I think
  

 3   the question started out with an assumption that from your
  

 4   prior testimony that there's no difference in quality between
  

 5   California Grade A milk and California Grade B milk.  Do you
  

 6   recall that exchange with Mr. Francis?
  

 7      A.  Yes.
  

 8      Q.  Going back to your testimony, when we had an exchange
  

 9   about Grade A versus Grade B milk, you weren't talking about
  

10   all Grade B milk in the State of California, you were talking
  

11   about the quality of Grade B milk that is purchased by Hilmar,
  

12   correct?
  

13      A.  Yes, I only meant Hilmar milk.
  

14      Q.  Thank you.  And finally, with respect to the purchase
  

15   of milk under class price, whether spot load or contract, or
  

16   otherwise at Dalhart, it would be correct to say that those
  

17   transactions are entirely or almost entirely milk that is
  

18   coming from the milk shed around the Southwest Marking Area and
  

19   the Central Marketing Area, correct?
  

20      A.  Yes.
  

21      Q.  It would be an extraordinarily rare occasion if a load
  

22   or two of milk came from California?
  

23      A.  Yes.
  

24      Q.  So it wasn't -- it wasn't the occasional load of
  

25   California you were talking about, it was the regular ongoing
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 1   supply to the Hilmar Dalhart plant of milk from its regular
  

 2   producers and from other marketers who brought milk, correct?
  

 3      A.  Correct.
  

 4      Q.  Thank you, your Honor.
  

 5       JUDGE CLIFTON:  You're welcome.
  

 6           Mr. Beshore?
  

 7       MR. BESHORE:  Just one quick follow up to the last question
  

 8   from John there.
  

 9                       RECROSS-EXAMINATION
  

10   BY MR. BESHORE:
  

11      Q.  You are not staying that people contract for committed
  

12   supplies of milk on a regular basis into Dalhart at less than
  

13   Class III price, are you?
  

14      A.  No.
  

15      Q.  That's the spot market you are talking about, where you
  

16   can opportunistically buy milk at less than class?
  

17      A.  Well, you can purchase milk under class on spot and
  

18   directly from producers.
  

19      Q.  Who are not pooled?
  

20      A.  Who are not pooled.
  

21      Q.  Okay.  And are you, you are doing that down there?
  

22      A.  Yes.
  

23      Q.  Okay.  Thank you.
  

24       JUDGE CLIFTON:  Mr. Francis?
  

25       MR. FRANCIS:  Will Francis, USDA.  I had one other
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 1   clarification that I missed earlier, I apologize.
  

 2                       RECROSS-EXAMINATION
  

 3   BY MR. FRANCIS:
  

 4      Q.  On page 4 of your Exhibit 98 testimony, in that first
  

 5   full paragraph you make a reference to a pool obligation.  And
  

 6   when we typically think, under Federal Orders, about a pool
  

 7   obligation, it means you are paying into the pool.  And I want
  

 8   to understand what you mean, how you are using that term in
  

 9   that sentence.
  

10      A.  Page 4, what line?
  

11      Q.  The first full paragraph where it says, it starts out,
  

12   "When the price of dry whey rapidly increased from 2006 to
  

13   2007, HCC's Hilmar plant California Class 4b pool obligation
  

14   whey cost went up from a low of 2 million per month to over 12
  

15   million per month."
  

16      A.  I just, I think we essentially, being the Class 4b
  

17   price, were obligated to CDFA to pay that price.  And it was
  

18   just, we consider that our obligation to the pool to pay
  

19   minimum prices.
  

20      Q.  Okay.  But typically a 4b plant would normally receive
  

21   a pool draw.
  

22      A.  Not necessarily, no.  It depends on the spread between
  

23   4a and 4b is a large factor.
  

24      Q.  Okay.  So depending on the month and how the averages
  

25   work out between the 4b class price versus the overbase?
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 1      A.  Yes.
  

 2      Q.  Thank you.
  

 3       JUDGE CLIFTON:  Mr. DeJong, have you ever done a chart
  

 4   showing that, showing the spread and what it may have cost?
  

 5       MR. DeJONG:  I have not included that chart in my analysis.
  

 6       JUDGE CLIFTON:  Okay.  Mr. Vetne, would you come to the
  

 7   podium, please?
  

 8           Do you anticipate Mr. DeJong being called again as a
  

 9   witness in the proceeding?
  

10       MR. VETNE:  I do not now anticipate him being called again
  

11   in the proceeding.  However, he is under instruction to be here
  

12   for the entire proceedings.
  

13       JUDGE CLIFTON:  Very well.
  

14       MR. VETNE:  He might come back.
  

15       JUDGE CLIFTON:  Thank you so much.  Are there any other
  

16   questions for Mr. DeJong at this point?  I see none.
  

17   Mr. DeJong, thank you so much.  You may step down.
  

18           Mr. DeJong, come back.
  

19       MR. VETNE:  I did want to ask one more question.
  

20       JUDGE CLIFTON:  And you are?
  

21       MR. VETNE:  I'm John Vetne, one of the co-representatives
  

22   of Hilmar.
  

23           Mr. DeJong, up to, up until last Friday, had you ever
  

24   in your life appeared as a witness in any judicial or
  

25   quasi-judicial proceeding of any kind, as in a deposition, or
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 1   trial, or administrative proceeding?
  

 2       MR. DeJONG:  I have not.
  

 3       MR. VETNE:  You are awesome.  Thank you.
  

 4       JUDGE CLIFTON:  Mr. Vetne, you are, too.  Thank you.
  

 5           All right.  I think we have some producers here.  I
  

 6   don't know if any of them want to testify at this point.  It's
  

 7   is 11:54.  Those who have said they would like to testify after
  

 8   lunch, may not realize how long we go before we break for
  

 9   lunch.  So I would like to find out if any of them would like
  

10   to testify now.
  

11           If you are a producer and you are here to testify,
  

12   would you come to the podium and tell us who you are, and tell
  

13   us if you want to testify now or if you would like to wait.
  

14           Don't be shy.  We like to identify people even before
  

15   we call you to the witness stand.  If you would go to the
  

16   microphone and speak into it.  And first, tell me your name and
  

17   how you spell it.
  

18       MR. ROSA:  My name is Noel Rosa, N-O-E-L, R-O-S-A.
  

19       JUDGE CLIFTON:  Thank you.  And what organization are you
  

20   affiliated with?
  

21       MR. ROSA:  M.F. Rosa Dairy.  I'm also affiliated with
  

22   Rosa Brothers Milk Company.
  

23       JUDGE CLIFTON:  Would you like to testify before lunch or
  

24   after lunch?
  

25       MR. ROSA:  Well, I don't know what your lunch hours are
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 1   here, so I, if you can tell me what the agenda looks like.
  

 2       JUDGE CLIFTON:  Very often we don't break until 1:00, which
  

 3   is about an hour from now.  1:00 or after.
  

 4       MR. ROSA:  Okay.  Yeah, I might as well go ahead.
  

 5       JUDGE CLIFTON:  Okay.  Good.  Please be seated and I'll see
  

 6   who else is here.  Thank you.
  

 7       MS. MARTIN:  Hi, I'm Barbara Martin.
  

 8       JUDGE CLIFTON:  And your first name is spelled how?
  

 9       MS. MARTIN:  B-A-R-B-A-R-A.
  

10       JUDGE CLIFTON:  All right.  And your last name?
  

11       MS. MARTIN:  Martin, M-A-R-T-I-N.
  

12       JUDGE CLIFTON:  And with what companies or entities are you
  

13   affiliated with?
  

14       MS. MARTIN:  Dairy Goddess Farms and Dairy Goddess
  

15   Farmstead Cheese and Milk.
  

16       JUDGE CLIFTON:  And is it true that those companies have
  

17   been supplying that marvelous milk that we have been enjoying
  

18   at the refreshment table?
  

19       MS. MARTIN:  Yes, it is.
  

20       JUDGE CLIFTON:  I thank you very much.
  

21           Would you like to testify before lunch or after lunch?
  

22       MS. MARTIN:  I can go after Noel, that's fine.  So if
  

23   there's time after his, then I can go, and then we can break
  

24   for lunch, if it's close to that time.
  

25       JUDGE CLIFTON:  All right.  I think that might be a good
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 1   plan.  If you will be seated, I'll find out who else is here
  

 2   who expects to testify today.
  

 3           All right.  If you are a producer and you would like to
  

 4   testify today and you have not yet come to the podium, please
  

 5   do so now.
  

 6           State and spell your name and you may have to lean down
  

 7   into that microphone.  How tall are you?
  

 8       MR. AHLEM:  6'4", at least I was at one time.  My name is
  

 9   James Ahlem, J-A-M-E-S, A-H-L-E-M, I go by Jim, though.
  

10       JUDGE CLIFTON:  Jimbo?
  

11       MR. AHLEM:  Jim.
  

12       JUDGE CLIFTON:  Oh, Jim, though.  What part of today would
  

13   be best for us to take your testimony?
  

14       MR. AHLEM:  I can wait until after lunch.
  

15       JUDGE CLIFTON:  All right.  Great.  What entities are you
  

16   affiliated with?
  

17       MR. AHLEM:  I have my dairy, James Ahlem Dairy, and
  

18   Hilmar Cheese.
  

19       JUDGE CLIFTON:  Excellent.  Thank you.  And who else is
  

20   here who would like to testify today?
  

21       MR. MALDONADO:  Good morning, your Honor.  My name is
  

22   Jose T. Maldonado and I'm here to represent Marquez Brothers,
  

23   International.
  

24       JUDGE CLIFTON:  I know how to spell Jose, but I'll need the
  

25   spelling of your last name.
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 1       MR. MALDONADO:  M-A-L-D-O-N-A-D-O.
  

 2       JUDGE CLIFTON:  Thank you.  And what would be your choice
  

 3   as to when to testify today?
  

 4       MR. MALDONADO:  Before lunch is fine or after lunch.
  

 5       JUDGE CLIFTON:  All right.  Very fine.
  

 6       MR. MALDONADO:  Thank you.
  

 7       JUDGE CLIFTON:  Is there anyone else who would like to
  

 8   testify today who has not yet come to the podium?  Right this
  

 9   minute I see no one, but I suspect a few are shy.  All right.
  

10           Why don't we go forward and start with Mr. Rosa's
  

11   testimony.  Would that be acceptable?  All right.
  

12           Mr. Rosa, would you come to the witness stand, please?
  

13   Please make yourself comfortable and make sure your mouth is
  

14   fairly close to the microphone.  I'll swear you in in a seated
  

15   position.
  

16       MR. ROSA:  Okay.
  

17       JUDGE CLIFTON:  Good.  I think that will work.  I'm going
  

18   to have you raise your right hand, please.
  

19           Do you solemnly swear or affirm under penalty of
  

20   perjury that the evidence you will present will be the truth?
  

21       MR. ROSA:  I do.
  

22       JUDGE CLIFTON:  Thank you.  I know I just asked you before,
  

23   but I want you now to again, state and spell your name.
  

24       MR. ROSA:  My name is Noel Rosa, N-O-E-L, R-O-S-A.
  

25       JUDGE CLIFTON:  And I see that you have a prepared
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 1   statement.  Do you want us to make copies of that so that they
  

 2   can also be made an exhibit or do you want to use it simply for
  

 3   your own guidance in stating your testimony?
  

 4       MR. ROSA:  Simply for my own guidance in stating my
  

 5   testimony.
  

 6       JUDGE CLIFTON:  All right.  Do you say in what you have
  

 7   prepared how long you have been involved in the dairy business
  

 8   and that type of experience and background?
  

 9       MR. ROSA:  Yes, I do.
  

10       JUDGE CLIFTON:  All right.  Good.  Very good.  Then you may
  

11   proceed when ready.
  

12       MR. ROSA:  Okay.  I would like to thank the USDA for the
  

13   opportunity to speak today.  I would like to give you a little
  

14   background on our farm to start with.  My brother and I are
  

15   third generation dairy farmers.  Our grandparents worked our
  

16   dairy farm -- our grandparents started our dairy farm in the
  

17   1900's with money they saved from my grandfather's work as a
  

18   dairy farm worker.  Our father worked on the dairy until he was
  

19   drafted into the Korean conflict.  Upon his return, he married
  

20   our mother and started in a partnership with his parents at our
  

21   current location.  After five years, our parents bought out our
  

22   grandparents portion of the herd and successfully operated the
  

23   farm by modernizing and expanding it from 1953 until 1997.
  

24           While my brother and I were in college, my father made
  

25   us an offer.  If we agreed to return to the farm and provide
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 1   labor and management for five years, he would work us into
  

 2   ownership of the herd.  We all upheld our agreement, and on
  

 3   January 1, 1998, my brother and I purchased our parent's
  

 4   portion of the herd and leased the facility.
  

 5           After five years, we were then able to begin to
  

 6   purchase the facility.  We worked diligently and saved all of
  

 7   our pennies and progressed -- and progressed.  Additionally, we
  

 8   started a manure spreading company to supplement our income.
  

 9           In 2008, the drought in the Midwest pushed our feed
  

10   prices sky high, but milk prices were still fairly good.  In
  

11   2009, input prices continued to rise into the stratosphere and
  

12   milk prices sank to unbelievable lows.  We cut costs, worked
  

13   harder, and put cash from our other business into the dairy,
  

14   and yet burned the prior ten years of equity that we had worked
  

15   so hard to build.  There was panic in the community.  Dairy
  

16   farmers were taking their lives.  Many of our friends and
  

17   neighbors lost everything.  And those that didn't, sold their
  

18   cows for beef price.  Things were so bad that our cooperative,
  

19   Land O'Lakes, set up a suicide hotline.
  

20           Our family was at a crossroad.  My brother and I met on
  

21   this, discussed it several times, and we concluded that we had
  

22   three alternatives.  The first alternative was to leave the
  

23   State of California, where our family had dairied for three
  

24   generations and over 50 years.  This would allow to us the get
  

25   a fairer price for our milk relative to California's pricing
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 1   structure.  The problem was that we would have to leave behind
  

 2   our friends and family, and our spouse's friends and family,
  

 3   and a community that we had been a part of for over 50 years.
  

 4           The second alternative was to leave the dairy industry
  

 5   completely and work in another industry.  This was an option.
  

 6   My brother and I were both college graduates, as were our wives
  

 7   but this wasn't a good alternative because the entire economy
  

 8   was in a turmoil at the time.
  

 9           The third alternative was to add value to our milk and
  

10   vertically integrate our dairy farm.  This was probably the
  

11   most difficult alternative because it meant starting a new
  

12   business while our main business was bleeding cash.  This is
  

13   the option we chose.  We liquidated our manure spreaders to
  

14   launch our new value-added operation.  This operation provides
  

15   us hope for the future, however, the majority of our milk is
  

16   still marketed through a cooperative.  Most dairy farmers don't
  

17   have this option, the resources, or the experience to start
  

18   this type of operation.  In other words, options one or two are
  

19   the most likely options for most dairy farmers in our
  

20   community.
  

21           Today, I would like to express my support for the
  

22   Federal Milk Marketing Order as proposed by the three
  

23   cooperatives.  There are three reasons why I believe this will
  

24   benefit the California dairy producers.
  

25           Price alignment for hedging purposes.  In 2009, my
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 1   brother and I began using options in our milk marketing
  

 2   strategies.  We are continually trying to protect prices based
  

 3   on the Federal Milk Marketing Order, yet we are in the
  

 4   California Marketing Order.  This tends to add basis risk in an
  

 5   environment where we are trying to mitigate risk.
  

 6           The second reason is, parity with the rest of the
  

 7   nation.  Over the last six years, as I have conversed with my
  

 8   hedge brokers, it has become apparent to me that California is
  

 9   getting market signals much of the time to reduce cow numbers
  

10   and milk output, while Federal Milk Market Order producers are
  

11   getting signals to increase production.  It is imperative that
  

12   the entire nation receive the same market signal
  

13   simultaneously.
  

14           The third reason is, the pool exemption for producer
  

15   distributors.  As farmers operating a small creamery, it is a
  

16   huge burden for us to comply with all of the reporting
  

17   requirements and costs associated with a California Milk
  

18   Marketing Order, it discourages innovation, local production,
  

19   and job creation.  The Federal Milk Marketing Order with a 3
  

20   million pound monthly exemption would alleviate these barriers
  

21   to entries for farmers.
  

22           In closing, I believe that the time has come for
  

23   California to move to a Federal Milk Marketing Order.  I
  

24   believe it will allow producers to hedge their production
  

25   properly, it will bring all dairy producers nationwide into
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 1   pricing alignment, and it will foster innovation by small
  

 2   producer distributors.  Again, thank you for the opportunity to
  

 3   voice my thoughts and represent my fellow California dairy
  

 4   farmers.
  

 5       JUDGE CLIFTON:  Mr. Rosa, that was extremely eloquent and
  

 6   very focused.  Very helpful.  Who would like to begin with
  

 7   questions for Mr. Rosa.  Mr. Beshore?
  

 8                        CROSS EXAMINATION
  

 9   BY MR. BESHORE:
  

10      Q.  Marvin Beshore.
  

11          Thank you very much, Mr. Rosa, for your testimony
  

12   today.  I have just a couple of questions.  Can you tell us a
  

13   little bit more than I heard in your statement about your value
  

14   added operation and the size of your farm, how many cows you
  

15   milk and that sort of thing?
  

16      A.  Okay.  Our milking herd is 1,000 cows, we are slightly
  

17   below county average in our county.  And our value added
  

18   operation started in the fall of 2012, we started production.
  

19   And we currently process about 10,000 gallons a week, about 20
  

20   percent of our production.
  

21      Q.  And how does that, into what product?
  

22      A.  Fluid milk and ice cream.
  

23      Q.  Very good.  Where -- what part of the state are you
  

24   located?  I missed that or I don't know it when I hear it.
  

25      A.  Our dairy farm is in Hanford, California, and our
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 1   processing facility is in Tulare, California.
  

 2      Q.  Very good.  Now, one other question area.  You talked
  

 3   about hedging and your use of hedging, can you just -- and that
  

 4   you found it to be difficult under the California system.  And
  

 5   that's one of the reasons you feel that the Federal, you
  

 6   support the Cooperatives' proposal for Federal Order.  Can you
  

 7   just elaborate a little bit about the efforts that, you know,
  

 8   you have gone to?  I think you referenced the brokers,
  

 9   investment brokers, you reference using options.  Just talk a
  

10   little bit more, because this has been a point of some
  

11   discussion about, you know, what the efforts you have attempted
  

12   as a dairy farmer to use the futures markets, use hedging
  

13   instruments and the challenges that the current system presents
  

14   and how you think that would change.
  

15      A.  Right.  Well, you know, I'm no authority on it, and so
  

16   I have a consultant that I work with and we have call every
  

17   other week, where we discuss and we kind of look at the overall
  

18   landscape of the milk pricing environment, as well as feed
  

19   costs, and we try to lock in a margin.  And it's not always
  

20   possible.  When we can, we do.  But we try to not, we utilize
  

21   options more than actual futures contracts, because we don't
  

22   really want to ever cap ourselves in case the market does run
  

23   up for some reason.  So basically we're using an option
  

24   strategy.  And, you know, you have the California, to make an
  

25   analogy here, you have the California milk pricing is an
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 1   orange, and the Federal Milk Marketing Order pricing is an
  

 2   apple, and we're trying to hedge for apples with oranges
  

 3      Q.  Why can't you hedge with oranges?
  

 4      A.  We -- it's different.
  

 5      Q.  Okay.  It are there -- are there futures or options
  

 6   instruments available to hedge directly the California price, I
  

 7   guess?
  

 8      A.  No, not on regular basis.  And that's the thing.
  

 9   Sometimes the cooperative will come up with something, or you
  

10   know, there are opportunities here and there, but you can't
  

11   make a consistent hedging strategy with direct California
  

12   pricing.  There isn't.  So we have to go to the CME, and we
  

13   have to, we have to set this up based on Federal Order
  

14   instruments.
  

15      Q.  Okay.  Very good.  Thank you.  Thank you very much.
  

16   Thanks again for your testimony.
  

17       JUDGE CLIFTON:  Mr. Rosa, when you came to the podium to
  

18   identify yourself, you actually named the entities with which
  

19   you are associated.  And I don't think during your testimony
  

20   you specifically named them.  I would like you to do that
  

21   again.
  

22       MR. ROSA:  Okay.  Our dairy farm is M.F. Rosa Dairy,
  

23   R-O-S-A, that was my father and my grandfather's initials.  And
  

24   our processing entity that my brother and I started is called
  

25   Rosa Brothers Milk Company, Incorporated.
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 1       JUDGE CLIFTON:  Who has the next questions for Mr. Rosa?
  

 2   Let's see, we have got both, Mr. Vetne, if you would begin, we
  

 3   have a number of people that have questions.
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. VETNE:
  

 6      Q.  Good morning, Mr. Rosa, I'm John Vetne.  I'm a
  

 7   representative for Hilmar.  Congratulations on your innovation
  

 8   with your processing facility.  I wish you well.
  

 9           I want to go back to the three reasons that you hope
  

10   USDA will take back why you think there ought to be a Federal
  

11   Order.
  

12           The first one, it would help your ability to make risk
  

13   management decisions, your hedging would be improved; is that
  

14   correct?
  

15      A.  Correct.
  

16      Q.  That was number one.  And the reason it's difficult for
  

17   you now is because California's pricing system doesn't track
  

18   well with the Federal pricing system, correct?
  

19      A.  That is one reason, yes.
  

20      Q.  Okay.  For risk management or hedging purposes, are
  

21   there other things other than it doesn't track well?
  

22      A.  Not that I can think of off the top of my head.
  

23      Q.  Okay.  So the first reason, then, would work for risk
  

24   management purposes, just as well if pricing in California
  

25   tracked Federal Order pricing at whatever level relationship as
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 1   long as it went up and down at the same time, correct?
  

 2      A.  I don't understand that.
  

 3      Q.  Okay.  You've indicated it doesn't track Federal Order
  

 4   pricing.  It would track Federal Order pricing if all
  

 5   California prices were a dollar more than Federal Order
  

 6   pricing, the track would be the same.  The level would be
  

 7   different, but the track would be the same, correct?
  

 8      A.  Right.
  

 9      Q.  Okay.  The second reason you gave was simultaneous
  

10   market signals to --
  

11      A.  Correct.
  

12      Q.  -- increase or reduce production, correct?
  

13      A.  Correct.
  

14      Q.  And that is, that's essentially looking at the same
  

15   thing that the California system CDFA pricing doesn't track
  

16   Federal Order pricing.
  

17      A.  Yes.
  

18      Q.  Correct?
  

19      A.  Yes.
  

20      Q.  Okay.  And so that, similarly, would be resolved if
  

21   California, whether State or Federal regulation, tracked,
  

22   followed the up and down movements of the Federal Orders,
  

23   correct?
  

24      A.  Correct.
  

25      Q.  Okay.  And one of the, let me see if this plays a part
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 1   in that.  As I understand it, the California Class 2 prices are
  

 2   announced for two month periods, so they don't change from
  

 3   month to month like the Federal Order system do.  Have you, or
  

 4   did you intend to include that failure to track as part of the
  

 5   tracking problem with priority one and priority two?
  

 6      A.  No.
  

 7      Q.  Okay.  With respect to your ice cream business, does
  

 8   that matter?
  

 9      A.  Yes, it does affect our ice cream.  But our volume of
  

10   our value added operation is very small.
  

11      Q.  Okay.  And it's mostly distributed in a geographic area
  

12   around --
  

13      A.  Yes.
  

14      Q.  -- the plant?
  

15      A.  Yes.
  

16      Q.  Thank you.  Thank you very much.
  

17                        CROSS-EXAMINATION
  

18   BY MR. ENGLISH:
  

19      Q.  Good afternoon, sir, my name is Chip English.  I
  

20   represent the Dairy Institute of California.  I want to, it
  

21   actually happens, follow up from Mr. Vetne, and I want to go to
  

22   priority number three.  You mentioned the ability to be exempt
  

23   as producer-distributor up to 3 million pounds, correct?
  

24      A.  Correct.
  

25      Q.  Is that something that you're hoping if proposal, if
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 1   Proposal 1 were adopted, that you would be able to take
  

 2   advantage of?
  

 3      A.  Yes.
  

 4      Q.  Okay.  So you told us that you have 10,000,
  

 5   approximately 10,000 gallons a week.  Now, some of that's
  

 6   obviously in ice cream.  But there's a different exemption in
  

 7   Federal Orders if you have 150,000 pounds or less, which would
  

 8   be, I think, significantly less than 10,000 gallons a week,
  

 9   correct?  On a monthly basis?
  

10      A.  Uh-huh.
  

11      Q.  So you are not thinking you would be able to take
  

12   advantage of that provision for an exempt plant, correct?
  

13      A.  Right, I wasn't aware of that one.
  

14      Q.  I think we would agree from what you have told us, you
  

15   probably don't qualify for that one anyway.
  

16      A.  Correct.
  

17      Q.  What you would like to qualify for is the
  

18   producer-handler exemption, because you do come well below the
  

19   3 million pounds, you are looking like 350,000 pounds from my
  

20   math.  Does that sound about right?
  

21      A.  Correct.
  

22      Q.  Okay.  Now, but you said that's 20 percent of your
  

23   milk, correct?
  

24      A.  Correct.
  

25      Q.  So you would continue, I mean, obviously you hope to
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 1   grow, but nonetheless you would continue to have a very
  

 2   significant volume of your bulk be shipped to your cooperative?
  

 3      A.  Correct.
  

 4      Q.  And do you own any quota?
  

 5      A.  Yes.
  

 6      Q.  Okay.  So you want to have an exemption on your
  

 7   processing of about 350,000 pounds, and then you would
  

 8   nonetheless ship to Land O'Lakes and get a quota price on some
  

 9   of your milk, correct?
  

10      A.  Correct.
  

11      Q.  And otherwise, you would get the non-quota Federal
  

12   planned on the rest of your milk, correct?
  

13      A.  Correct.
  

14      Q.  I have no further questions.
  

15       JUDGE CLIFTON:  Who would next like to ask questions of
  

16   Mr. Rosa?  Mr. Francis?
  

17                        CROSS-EXAMINATION
  

18   BY MR. FRANCIS:
  

19      Q.  Will Francis, USDA.
  

20          Mr. Rosa, we want to thank you very much for appearing
  

21   at today's hearing.  It's important for us to hear directly
  

22   from the farmers such as yourself, and I just wanted to express
  

23   our thanks for coming in.  I do have just one question about
  

24   the operation.  And so you have a dairy farm operation, and it
  

25   is a separate business structure that you and your brother own
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 1   for the processing side of the business?
  

 2      A.  Yes, our dairy farm is a partnership, a general
  

 3   partnership, and our processing operation is a corporation.
  

 4      Q.  Okay.  And one of the things that we look at is
  

 5   definition of small business.  And so you mentioned for the
  

 6   farming side, a separate company, separate entity, you have
  

 7   more than 1,000 cows.  And so we would assume that the gross
  

 8   revenue from the sales on a yearly basis is greater than
  

 9   $750,000?
  

10      A.  Yes.
  

11      Q.  Okay.  So that would mean you don't qualify as a small
  

12   business.  On the processing side, we use a threshold of 500
  

13   employees or less.  And would it be safe to say that on the
  

14   processing side of your business you would qualify as a small
  

15   business?
  

16      A.  That would be very safe.
  

17      Q.  Okay.  I thought so.  We just wanted to get that for
  

18   the record.
  

19           One other quick thing.  Earlier in the hearing,
  

20   Mr. McAfee appeared on behalf of four groups, and he introduced
  

21   an exhibit, which I think we marked as Exhibit 48.  And he
  

22   expressed similar interests such as your testimony today about
  

23   the importance of being treated differently under the Federal
  

24   Order system versus the current California system.  And I'm
  

25   assuming you have read and support his statement?
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 1      A.  Yes.
  

 2      Q.  Okay.  I believe that's all the questions we have.  So
  

 3   thank you very much.
  

 4       JUDGE CLIFTON:  Are there other questions tore Mr. Rosa?
  

 5   Mr. Rosa, is there anything would you like to add?
  

 6       MR. ROSA:  No, not at this time.
  

 7       JUDGE CLIFTON:  Thank you very much.  You have contributed
  

 8   a great deal.  We appreciate it.  Don't leave yet.
  

 9   Mr. Francis?
  

10       MR. FRANCIS:  It is just one quick follow up question.
  

11           You mentioned as part of your processing operation, you
  

12   process ice cream?
  

13       MR. ROSA:  That is correct.
  

14       MR. FRANCIS:  And so my question is, where would I be able
  

15   to get some of your ice cream?
  

16       MR. ROSA:  Right here in Clovis.  You can go to Clovis or
  

17   Fresno, you can go to any Von's or Save Mart.
  

18       MR. FRANCIS:  Thank you.  I appreciate it.
  

19       JUDGE CLIFTON:  Ms. Martin, I believe you are next.
  

20       MR. HILL:  Brian Hill.  Just a quick question.  I'm looking
  

21   at Exhibits number 103 and 104, and I know that they were
  

22   identified, but I'm not sure if they were entered into the
  

23   record, so I want to make sure that Mr. Beshore did, if he
  

24   wanted to.
  

25       MR. BESHORE:  I do.  I probably didn't, but I do want to
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 1   move them.
  

 2       JUDGE CLIFTON:  Let's see.  I think we identified three of
  

 3   them today, 102, 103 and 104.
  

 4       MR. ENGLISH:  102 has been admitted.
  

 5       JUDGE CLIFTON:  102 is in.  All right.  That's true.  I
  

 6   remember now.
  

 7           Let's deal with these exhibits now.  Does anyone have
  

 8   any objection to the admission into evidence of Exhibit 103?
  

 9   Mr. English?
  

10       MR. ENGLISH:  I would love to ask questions.
  

11       JUDGE CLIFTON:  You can recall the witness.  He's still
  

12   here.
  

13       MR. ENGLISH:  He wasn't the witness who offered them.  Your
  

14   Honor, I think 103 and 104 have a bit of the same fate as
  

15   Exhibit 67, which is, I put a document together, I showed it to
  

16   a witness, it wasn't the witness's work, and this witness said
  

17   I'll believe you if that's what you did.  We have two charts
  

18   that were not prepared by this witness, and I don't think he
  

19   adopted them.  And I think if they are going to be admitted,
  

20   they will have to be admitted by a future witness.  And I think
  

21   they suffer the same fate as Exhibit 67.  I object to both 103
  

22   and 104
  

23       JUDGE CLIFTON:  I think that's a wise objection.  I would
  

24   agree with that.  Mr. Beshore, do you have any problem with his
  

25   approach?  In other words, somebody from your team will have to
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 1   talk about them also.
  

 2       MR. BESHORE:  I understand.
  

 3       JUDGE CLIFTON:  All right.  We'll save them for the future.
  

 4   But all of you, don't let me forget to come back to this issue.
  

 5           Ms. Martin, would you -- are you comfortable?
  

 6       MS. MARTIN:  I am.
  

 7       JUDGE CLIFTON:  Good.  You may have to be closer to the
  

 8   mic.  Ms. Martin, I'll swear you in in a seated position.
  

 9   Would you raise your right hand, please?
  

10           Do you solemnly swear or affirm under penalty of
  

11   perjury that the evidence you will present will be the truth?
  

12       MS. MARTIN:  I do.
  

13       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

14   name.
  

15       MS. MARTIN:  Barbara Martin.  B-A-R-B-A-R-A, Martin,
  

16   M-A-R-T-I-N.
  

17       JUDGE CLIFTON:  Do you have a statement that you would like
  

18   to have distributed and marked as an exhibit or would you
  

19   rather use it for your own guidance in giving your testimony?
  

20       MS. MARTIN:  For my own guidance.
  

21       JUDGE CLIFTON:  All right.  And does it include information
  

22   about your background and how you became a person in the dairy
  

23   industry?
  

24       MS. MARTIN:  Yes, it does.
  

25       JUDGE CLIFTON:  All right.  Very good.  You may proceed
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 1   with your testimony.
  

 2       MS. MARTIN:  Thank you.  I am a third generation California
  

 3   dairy farmer, married to a third generation California dairy
  

 4   farmer.  We have been married for nearly 33 years and have two
  

 5   children.  We were both born in Los Angeles County, where our
  

 6   grandparents had their dairy farms.  Our parents then moved to
  

 7   San Bernardino and Riverside counties.
  

 8           In 2006, my husband Tony and I, made the decision to
  

 9   relocate 1,000 cow dairy to Lemoore, California.  Our kids were
  

10   away at college and it was a tough decision to move away from
  

11   everything that we knew and loved.  We were just happy to stay
  

12   in California.  Our kids had wanted to come back to the farm.
  

13   We had already lived through so many ups and downs in the dairy
  

14   industry, so we made it if they wanted to come back to the farm
  

15   they had to go to college and get their degrees.  Little did we
  

16   know then, there might not be a dairy farm to come home to.
  

17           I have to admit, I was not going to come here to
  

18   testify for these USDA hearings.  I had told my story so many
  

19   times to CDFA.  I e-mailed Secretary Ross almost weekly.  I
  

20   helped organize the protest in Sacramento in September and
  

21   October of 2012.  A large group of us organized hundreds of
  

22   dairy farmers united together to plead with the CDFA for us to
  

23   be paid what the other dairy farmers in the nation were being
  

24   paid, or at least closer to it.  We were begging to have
  

25   somewhat of an even playing field.
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 1           California's cost of production, on top of all of the
  

 2   environmental requirements and fees were killing us.  While we,
  

 3   for years, have been paid an average of $1.80 less per
  

 4   hundredweight of milk than the rest of the states.  I spent so
  

 5   much time --
  

 6       JUDGE CLIFTON:  I'm sorry, than the rest, a $1.80 per
  

 7   hundredweight less than what?
  

 8       MS. MARTIN:  Than the rest of the states.
  

 9       JUDGE CLIFTON:  Than the rest of the states.
  

10       MS. MARTIN:  Yes, on average.
  

11       JUDGE CLIFTON:  All the other states other than --
  

12       MS. MARTIN:  In the Federal Milk Marketing Order.
  

13       JUDGE CLIFTON:  Thank you.
  

14       MS. MARTIN:  I spent so much time fighting then.  I spoke
  

15   out on social media; I vented on my blog; I shared our very
  

16   personal plight, telling our whole story.  It was a story that
  

17   was the same as many other dairy farmers in the state.  I
  

18   shared my story with anyone who would listen.  All we got from
  

19   that time spent, that time away from our farms, was basically
  

20   nothing.  We were thrown a couple bones from CDFA, but nothing
  

21   substantial.  Only some tokens, hopefully to keep us quiet
  

22   until things leveled themselves out again.  The problem is,
  

23   things didn't level out.  The downturns were harder and longer,
  

24   the upturns were too short to get any momentum for us to
  

25   financially heal.  I gave up hope in CDFA completely.  I
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 1   stopped sharing my story with them.  I mean, if they could
  

 2   watch our dairy industry lose 450 dairy family farms from 2009
  

 3   to 2012, with still many more continuing to exit, for them not
  

 4   to think that was a crisis, I don't know what else is.  I
  

 5   wanted to scream at them for not realizing, or even caring,
  

 6   that there was something definitely wrong with our system.
  

 7           They, CDFA, chose not to help us when we needed it the
  

 8   most.  Their solution was putting together a task force.  It
  

 9   was too little, too late.  And that was my final straw.  I had
  

10   finally realized once and for all that we will never get help
  

11   from them.  Ever.  I knew that instead of spinning my wheels
  

12   any further, I had to put that fighting energy into my farm and
  

13   into my new business, Dairy Goddess Farmstead Cheese and Milk.
  

14           I was urged by fellow industry members to come here and
  

15   tell my story again.  Again to you all.  It was out of respect
  

16   for them that I come here today.  I hope it sheds some clarity
  

17   on just how bad it's been for so many of us here in California.
  

18   So here I go:
  

19           As I mentioned earlier, my husband and I moved to
  

20   Lemoore in 2006 with 1,000 cows.  We bought an existing dairy
  

21   and made a beautiful new barn.  Things hit us hard and fast.
  

22   We moved during the worst heat wave that they had had for
  

23   years.  We lost 50 cows in that heat wave.  We worked day and
  

24   night trying to get up all of our shades to keep them cool, all
  

25   the while they were just having to adjust to a new barn and
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 1   farm.  We thought we had moved to hell.
  

 2           I don't really know how I made it through that summer
  

 3   living in a fifth-wheel, but things did improve a bit.  I
  

 4   started raising the calves on our farm and we were fitting into
  

 5   the valley life nicely.
  

 6           In 2008, being an empty-nester, I decided to take a
  

 7   cheese class at Cal Poly San Luis Obispo.  I just loved it and
  

 8   thought some day I would like to do something on our farm.  Be
  

 9   careful what you wish for.
  

10           There were normal ups and downs that we were used to.
  

11   And then 2009 hit.  It was like a bad dream.  I still remember
  

12   getting a check for from our cooperative, DFA.  The pay price
  

13   was $8.67.  I cried with disbelief.  I mean, how could that be?
  

14   What were we going to do?  That check was not enough to feed my
  

15   cows.  Feed prices were high, fuel was high, the cost of
  

16   everything was going up, but our milk price tumbled.  The whole
  

17   industry was in shock.  The bank stuck it out with those dairy
  

18   farmers that had enough equity.  We borrowed off of our equity
  

19   to keep going, and we dug ourselves very deep.  We were all in.
  

20   All our cards were on the table.  We kept praying that we would
  

21   have an upturn and praying it would be quick, but it wasn't
  

22   happening.
  

23           I knew we had to do something different.  We had to
  

24   generate more income.  We couldn't sit around and wait for the
  

25   walls to tumble.  I told my husband, Tony, that we should make
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 1   cheese.  He thought I was absolutely crazy.  But with some
  

 2   planning and pleading, as women can do fairly well, he got on
  

 3   board.  I took $30,000 from the beef that I had raised and then
  

 4   sold, and we turned his 250-square foot office into a cheese
  

 5   plant.  I sold my first cheese at the Hanford Farmers Market in
  

 6   August of 2010.  Though my growth has been slow, it has been
  

 7   steady.  I put everything -- I put everything I made from Dairy
  

 8   Goddess back into the plant.
  

 9           In 2012, I began bottling that pasteurized,
  

10   non-homogenized whole milk and whole chocolate milk.  I'm one
  

11   of only two producers that does milk like this, and I'm the
  

12   only one in California that produces chocolate milk in this
  

13   manner.
  

14           I would do all of my processing in the middle of the
  

15   night because I needed to make sure that I had enough hot water
  

16   to compete -- that I had to compete with, with the dairy.
  

17           While growing that business, I still worked on the
  

18   dairy and I was on a mission.  I felt that if I was going to go
  

19   down, it was going to be with my boots on, and my head up.
  

20           In October 2011, we had to file for Chapter 11
  

21   Reorganization.  It was the darkest time in our lives.  It was
  

22   the hardest thing that we had ever done.  I felt that it was
  

23   going to be the end of our farm and Dairy Goddess.  We had so
  

24   many emotions at that time.  You play the woulda, shoulda,
  

25   coulda card, and you say it over and over again.
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 1           One emotion that I tried to fight was bitterness.  I
  

 2   was so bitter with CDFA for sitting back and letting it happen.
  

 3   We were not the only farms that had to make that decision.
  

 4   That $1.80 per hundredweight difference than the Federal Order,
  

 5   $1.80 is what had led us to what we thought was our demise.
  

 6   Had we been receiving the same price as the rest of the Federal
  

 7   Milk Marketing Order, we would have avoided that filing.
  

 8           I eventually put my bitterness aside and I replaced it
  

 9   with humility and gratitude.  We were so very blessed that our
  

10   creditors agreed to a plan, and our vendors, each one of them,
  

11   carried on business as usual for the most part.  Even in 2012
  

12   and 2013 when we were having difficulties with following the
  

13   plan due to the high feed costs, they stood by us and remained
  

14   patient.  We put 110 percent into making our dairy and Dairy
  

15   Goddess succeed.  We wanted to fulfill our plan.  We didn't
  

16   want to disappoint our creditors who had so much faith in us.
  

17   We have often said that Dairy Goddess Farmstead Cheese and Milk
  

18   saved our farm.  Certainly not with its monetary benefits, but
  

19   because we were thinking outside the box and trying so hard.
  

20   Though its growth slow, it was moving forward.  The last thing
  

21   that I personally wanted to do in my 50's was to start a new
  

22   business.  I always envisioned that I would be slowing down by
  

23   this point.  That was not God's plan for us and that's all
  

24   right.  I am grateful for where it has taken us and I am
  

25   grateful we are healthy enough to work so hard.
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 1           At the end of 2013 through 2014, milk prices improved.
  

 2   We were finally seeing $20.00 plus milk, but I wasn't happy.
  

 3   Fear set in again.  I knew whenever the milk price was up, it
  

 4   was sure to come down, usually sooner than later.  I heard from
  

 5   many in the industry that they believed that $20.00 per
  

 6   hundredweight would be our new norm.  I didn't believe it for
  

 7   one minute.  I wanted to sell it all right then and there.  My
  

 8   husband, God love him, wasn't ready for that.  He was scared of
  

 9   change and what a future would be without our cows and dairy
  

10   farm.
  

11           At the first part of this year I decided, I personally
  

12   couldn't take it anymore.  The milk price was down again.  I
  

13   was managing the dairy farm, my husband was taking care of all
  

14   the outside work, as well as helping me with Dairy Goddess when
  

15   he could.  I was busy growing Dairy Goddess.  I can make
  

16   product all day long, but I have to stay diligent in marketing
  

17   and selling it.
  

18           I do not have a salesperson to do that.  My daughter,
  

19   Tara, manages Dairy Goddess operations full-time.  I could not
  

20   have continued if she had not made the decision to join us and
  

21   build Dairy Goddess.  She, too, has a passion for it and is
  

22   committed to its success.  With her diligence, we have grown
  

23   enough to have hired a full-time production manager.
  

24           With an eye on building our brand and our business, in
  

25   2013 we started raising chickens for eggs.  We have grown that
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 1   market and now sell Dairy Goddess Farmstead eggs.  I want to
  

 2   continue that momentum and eventually sell whey-fed pasture
  

 3   pork and grass-fed beef.
  

 4           As 2014 was ending, the milk price down, the dairy was
  

 5   a huge weight around my neck, and I just couldn't fight anymore
  

 6   to keep afloat.  I wanted to stop the bleeding of the dairy
  

 7   farm and concentrate solely on Dairy Goddess.  This, by no
  

 8   means, was an easy decision for me, but it was my intuition
  

 9   telling me.
  

10           My husband and I went to the California Cheese Festival
  

11   in March, which was held in Petaluma.  I usually don't attend
  

12   these events, but I wanted to see some organic dairies while we
  

13   were up there.  I knew that many of these dairies would not be
  

14   in existence unless they had converted to organic farming.  I
  

15   thought that might be a direction that we can consider, but one
  

16   that my husband bah-humbugged about.
  

17           It was a successful festival for us, as we won the
  

18   cheese monger competition.  I was -- it was also in that road
  

19   trip that we made the final decision to sell our herd and to
  

20   try to keep 100 or so cows for Dairy Goddess.  We cried a lot
  

21   during this trip.  We were scared and not sure if we could make
  

22   it, but we were now both on the same page.
  

23           The summer, this past summer was a difficult one.  My
  

24   son, a vet student at Oklahoma State University, came home for
  

25   his break and we had to tell him of our decision.  He was
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 1   heartbroken, as he thought he would be coming home to the farm
  

 2   and working as a veterinarian when he was finished in May of
  

 3   2017.  My husband felt like he was failing him and he was
  

 4   having second thoughts.
  

 5           I knew I had to really sell this organic thing more and
  

 6   more.  As this was happening, we acquired 40 acres next to our
  

 7   existing farm.  It has a small dairy barn and it was perfect to
  

 8   milk 100-plus cows and pasture them with our pigs and chickens.
  

 9           Our full vision now is to have a farm stand and a
  

10   destination dairy.  We want to have a place where people can
  

11   come to visit, purchase our products, and learn about farming.
  

12   It will give us the opportunity to do what I love to do most.
  

13   My passion is to educate those who do not know about
  

14   agriculture.  I want to give people the opportunity to see
  

15   firsthand where their food comes from and to appreciate how
  

16   much work it is.  I want people to know how much we care for
  

17   our animals, our land, and our environment.  To accomplish
  

18   this, I had to change what we were doing so that we would be
  

19   able to sustain our family and our farm.  So in July of this
  

20   year, 900 of our generational Holstein cows left our farm.
  

21   Most of those cows went to Nevada.  This is what's happening in
  

22   to the dairy industry in California.
  

23           Many dairies are selling, and these cows are leaving
  

24   the state.  I left that day the cows were leaving for scheduled
  

25   sales meetings in Los Angeles.  I left my very sad husband.  I
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 1   hugged him good-bye, and I said this was for the best, we were
  

 2   making the right decision.  Though in my heart at that moment,
  

 3   I wasn't sure.  I managed to keep my brave face until I hit the
  

 4   road and I cried almost all the way to Los Angeles.  I was sad
  

 5   and I was scared.  All of those things that we wanted and
  

 6   planned were now in motion, and there was no turning back.
  

 7           Fast forward to today.  We, for the most part, are
  

 8   happy about our decision of selling the majority of our cows.
  

 9   Reducing the stress of the big dairy has helped us physically
  

10   and mentally.  We have just harvested our first transitional
  

11   organic crop of hay.  Its yield was better than expected.  We
  

12   have another two years to be fully certified organic.  We are
  

13   building up our pastures and we're working to complete our
  

14   small barn.  Of course we still have huge, huge challenges
  

15   ahead.  We need to lease or sell our large dairy facility and
  

16   that's not easy with the current downturn.  The last thing most
  

17   want to do now is invest or expand into dairy.
  

18           The main thing, which was my goal, was to have more
  

19   time to concentrate and grow Dairy Goddess.  We have now
  

20   expanded our cheese curd line and have been begun manufacturing
  

21   cream.  We know we must expand our brand in our business to
  

22   make this all work.  I pray everyday for continued health and
  

23   guidance in helping me to achieve our goals.  So this is my
  

24   story, but I'm also here to share why I support California
  

25   joining the Federal Milk Marketing Order Proposal Number 1 put
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 1   forth by the state's cooperatives.
  

 2           I had never dreamed it so, but I'm also a PD, a
  

 3   producer-distributor.  As a California producer-distributor,
  

 4   that definition being, a producer-distributor is a vertically
  

 5   integrated milk producer that also is his or her handler, owns,
  

 6   operates his or her own bottling or processing plant, and also
  

 7   markets and distributes his or her own products.
  

 8           We are a unique group in California.  Even though we
  

 9   are unique, we are thrown into the crazy California Milk
  

10   Pooling system.  Many processors have an auditor or even
  

11   several auditors in-house to keep track of all that necessary
  

12   paperwork that goes with reporting it to the pool.  We are
  

13   required monthly reporting to both the CDFA statistics and
  

14   another form to the CDFA pooling.  I am to the point where I
  

15   feel like I need to hire an auditor, even for my very small
  

16   operation.  I prefer not to hire, have to hire an auditor for
  

17   my small company.  What I need is a salesperson to help me sell
  

18   our product so I'm able to sell more and I am able to create
  

19   more jobs.  I want to be able to hire people to work and build
  

20   my business.  The money spent on bureaucratic paperwork takes
  

21   away finances that will generate growth.
  

22           As a producer-distributor under the Federal Milk Pool
  

23   Orders, each PD is provided a monthly pool exemption of up to 3
  

24   million pounds of milk as provided by his own production.  The
  

25   PD exemption under the Federal Orders has been upheld in the
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 1   courts and it is now settled law.  We believe that exemption
  

 2   for producer-distributors in California is the right thing to
  

 3   do.  It supports individual innovation, value added branding,
  

 4   new local product creation, sustainability, it keeps financial
  

 5   resources on the farm where they are needed.  This is why I
  

 6   support the Federal Milk Marketing Order for California along
  

 7   with a milk price to dairy farmers being online with the rest
  

 8   of the nation.
  

 9           I appreciate you taking the time to hear my story and I
  

10   apologize for its length.  Thank you.
  

11       JUDGE CLIFTON:  Ms. Martin, I know what it has taken out of
  

12   you just to share that story and I don't think it was long at
  

13   all.  I just can't imagine the work and the heartache that you
  

14   have endured and I'm so glad you came to tell us about it.
  

15           Could you tell me the precise names of the business
  

16   entities that you and your husband are involved with?
  

17       MS. MARTIN:  Well, when we first moved up in 2006, it was
  

18   Tony Martin Dairy.  Since then, and with all of the changes and
  

19   building our brand, he relinquished the name Tony Martin Dairy
  

20   to Dairy Goddess Farms.  That wasn't very easy, I don't think,
  

21   wearing his T-shirt that says Dairy Goddess Farms on it, but he
  

22   seems to manage it okay.
  

23           And from that -- so in 2010, Dairy Goddess Farms,
  

24   Cheese, and in '12 milk was born.  So officially as of today
  

25   it's Dairy Goddess Farms and Dairy Goddess Farmstead Cheese and
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 1   Milk.
  

 2       JUDGE CLIFTON:  Dairy Goddess Farms and Dairy Goddess
  

 3   Farmstead milk --
  

 4       MS. MARTIN:  Cheese and Milk.
  

 5       JUDGE CLIFTON:  Okay.  And chickens?
  

 6       MS. MARTIN:  And chickens.  So hopefully we'll just
  

 7   incorporate everything under the Dairy Goddess Farms brand.
  

 8       JUDGE CLIFTON:  I see.  Very good.  I note that much of
  

 9   your testimony was delivered with tears, and I appreciate that
  

10   very much.  Who would like to ask questions of Ms. Martin?
  

11                        CROSS-EXAMINATION
  

12   BY MR. BESHORE:
  

13      Q.  Marvin Beshore.  I just have one or two questions.  Can
  

14   you explain what you meant by, "sold your generational Holstein
  

15   cows"?
  

16      A.  Right.  Since we were raising our -- I was raising the
  

17   calves on our farm, and before that we, everything was
  

18   remaining on our farm.  So we had generations of animals that
  

19   we had to watch leave.  It was a really difficult day, as you
  

20   can imagine.
  

21      Q.  So how many generations had been in your family's farm?
  

22      A.  So I am third generation in California, and my husband,
  

23   so that was three generations.
  

24      Q.  Right.  I was actually talking about the cows.
  

25      A.  Well, we had some that we varied on, so we had three
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 1   generations of that we have had, since, you know, lines of cows
  

 2   that we have brought through.
  

 3      Q.  So the same cow families and generations of cows have
  

 4   been carried on by your grandparents and your parents?
  

 5      A.  That's right.
  

 6      Q.  And you.  Okay.  Your family, you originally started
  

 7   dairying in Southern California?
  

 8      A.  That's right.
  

 9      Q.  Okay.  And what year or about when?
  

10      A.  So we were both born on, in Los Angeles County on our
  

11   grandparents' farms in the '60's.  And then in late '60's, '68,
  

12   '69, my parents moved from Artesia to Riverside County.  My
  

13   husband's family also did the same, and they were in
  

14   San Bernardino County, and that's where we raised -- there was
  

15   a little different.  We didn't farm the feed for our cows.  So
  

16   when we moved up in '06, that was another thing that we were
  

17   going to, knew we needed to do to bring on to supply feed for
  

18   our cows.
  

19           I actually worked, as my dad would say, "in town".
  

20   Most of the Southern California, most of us did work in town.
  

21   I was actually a travel agent for 20 years.  And that provided
  

22   the insurance for our families.
  

23      Q.  Did your -- did your farm, had been in Southern
  

24   California for years before the Gonsalves law?
  

25      A.  Yes.
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 1      Q.  Did you have some quota?
  

 2      A.  We did.  We had to sell it during the downturn.
  

 3      Q.  Okay.
  

 4      A.  We were all in.
  

 5      Q.  Thank you.
  

 6       JUDGE CLIFTON:  Who next has questions for Ms. Martin?
  

 7                        CROSS-EXAMINATION
  

 8   BY MR. FRANCIS:
  

 9      Q.  Thank you.  Will Francis, USDA.
  

10          Express our appreciation again, for coming and telling
  

11   your story.  It's very important for us to hear that, and I
  

12   appreciate you struggling through that.  Thank you.
  

13           So just to talk a little more about your operation, and
  

14   I'll ask the same questions that I asked Mr. Rosa.  You have a
  

15   separate operation now for your 100 cow herd and a separate
  

16   business for your Dairy Goddess Farmstead cheese --
  

17      A.  Yes.
  

18      Q.  -- operation.  And so relative to the farm, and again,
  

19   we're not asking you to reveal any confidential proprietary
  

20   information, but the threshold we use is $750,000 annually
  

21   gross sales.  So would your farm operation fall below or above
  

22   that level, if you know?
  

23      A.  It now falls below.
  

24      Q.  Okay.  So that would, by our definition, qualify as a
  

25   small business.  And again, on the processing side of the
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 1   business, I'm assuming you don't have more than 500 employees?
  

 2      A.  No.
  

 3      Q.  Not yet?
  

 4      A.  Not yet anyway.
  

 5      Q.  Okay.  I had one more question.  I want -- I want to
  

 6   just reference you to our Exhibit 1.  And I can get you a copy
  

 7   of this, but it's important to understand, you read a
  

 8   definition for producer-handler, producer-distributor, and I'm
  

 9   just curious is that a current state CDFA definition?
  

10      A.  No.  That is, I don't know what CDFA's definition.
  

11   That is the Federal.
  

12      Q.  Okay.  What we're talking about for the purposes of
  

13   this hearing is laid out in this Exhibit 1, and we don't need
  

14   to get into a lot of detail, but I just want to point you to
  

15   the relevant sections where the definitions that are being
  

16   proposed for this hearing are located, and then it might be
  

17   important for you and the others to take a look at that and see
  

18   whether you would meet that definition or not.
  

19           And so we have numbers on here, and this is all
  

20   published in the Federal Register.  And so our Exhibit 1 is the
  

21   Federal Register document from Thursday, August 6th, 2015.  And
  

22   on page 47212, it would be in the upper left hand corner, and
  

23   if you look at that bottom of the middle column where it says
  

24   1051.10, that spells out the proposed definition of
  

25   producer-handler, and that would be for Proposal 1, which is
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 1   offered by the three cooperatives.
  

 2           The sort of companion language under Proposal 2 appears
  

 3   on page 47221, a few pages after that, also in the second
  

 4   column.  So that was 47221 in the upper right hand corner.
  

 5      A.  Okay.
  

 6      Q.  Okay?  And then there are additional proposals relative
  

 7   to producer-handler treatment, and that appears in proposal
  

 8   number 3, which is almost at the back.  So if you go to the
  

 9   back page and flip over to page 47235 there's some language
  

10   there that talks a little bit about quota, but that's quota as
  

11   it applies to producer-handlers.  And then proposal 4, while
  

12   there's not specific language, it could be related to how
  

13   operations are treated from outside the state.
  

14          So I'm not asking you to react to that right now, but
  

15   we don't want people to be misled by the Federal Order coming
  

16   in with a proposal to completely exempt producer-handlers or
  

17   producer dealers, and also, based on the description of your
  

18   operation, where the farm is a separate entity from the
  

19   processing side of the business, it may not meet these
  

20   definitions.  However, as some earlier folks mentioned, there's
  

21   a different threshold for an exempt plant.  So if you are
  

22   150,000 pounds a month or less, you would be exempt.  And also,
  

23   just to clarify, exemption wouldn't necessarily mean you don't
  

24   have to file paperwork.  But we do --
  

25      A.  Right.  I understand.  I understand.
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 1      Q.  We do have folks in our Market Administrator offices
  

 2   that are very good at helping smaller operations work through
  

 3   the paperwork, so hopefully we wouldn't require all the
  

 4   paperwork that would lead you to hiring a separate person just
  

 5   to fill that out, but we're very cognizant of that, and we try
  

 6   to cooperate to make sure you do things the right way.
  

 7      A.  In life, there's paperwork.  I understand that.  And
  

 8   even the people that I do work with at the CDFA, I may have my
  

 9   frustrations, they are good, hard working people that do help
  

10   us as well.  So by no means are they in the office in the
  

11   trenches actually helpful.
  

12          I think it's important, I mean, this is a relatively
  

13   new change that we have made.  And my heart is still very much
  

14   a dairy farmer.  I believe that I have seen so many dairy
  

15   families lose everything, and I can't imagine not being, I
  

16   mean, we have been paid, underpaid for so long.  So I guess I'm
  

17   probably, I told you my story, we are just a farmer and trying
  

18   to piddle away to hold onto my little farm now.  It was once a
  

19   larger farm and those scars, those wounds are still really --
  

20   so I am here really for the California dairy industry.  And to
  

21   not be paid a fair wage for our milk that everyone else is
  

22   providing, it really is a crime, and I think that crime needs
  

23   to end.
  

24          And there's a beautiful part of being a PD, and I
  

25   mentioned a little bit that, I, especially when we have a
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 1   thousand cows, I can make product all day long.  But you don't
  

 2   do that, because you don't do it unless you have a market for
  

 3   it.
  

 4          Dairymen have been a little bit, you know, I was very
  

 5   much a supporter of supply management.  I mean, pretty much
  

 6   Business 101.  You know, if you have too much of something, you
  

 7   are not going to get a great price for it.
  

 8           My product is small, it's nitchy.  I prefer, you know,
  

 9   staying within that line.  People ask me, well, are you going
  

10   after the big stores and this and that?  I thought, I'm happy
  

11   with my little nitch product for now.  But -- but in any case,
  

12   we, as dairy farmers here in California, we, you know, we have
  

13   these large plants that need our product.  We get going, supply
  

14   management by the co-ops were put in, but -- but it always
  

15   seemed it kicked in when it was too late.
  

16           I don't have real answers, other than I know that it
  

17   was us dairy farmers that ended up taking the brunt of
  

18   everything.  The co-ops lose, we lose.  Too much milk, our
  

19   price goes down.
  

20           I never could figure out why or how we got to the point
  

21   where we were actually paying for our milk to go to the plant
  

22   that's going to process it and have all the power to make the
  

23   money off of it.  I mean, when our, when our milk left the
  

24   farm, we didn't know what price we were going to receive for
  

25   it.  I mean, how did we get to this point?  How did we, as
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 1   dairy farmers, allow some of these things to happen?  I know
  

 2   it's too make milk, and have big dairies, and that's great.
  

 3   I'm all about people wanting to grow and ambition and strength.
  

 4   I'm all for our processors making money.  I mean, when they are
  

 5   doing good, we are doing good.  But I don't believe anything
  

 6   should, should happen at the demise of another industry.  And
  

 7   to lose 450 dairy families that will never come back, nor
  

 8   mention suicides.  Just in our county alone we had four
  

 9   suicides.  DFA, Land O'Lakes had suicide hotlines.  I mean, for
  

10   goodness sake, if there's a freeze and some oranges are
  

11   affected, it's all over the news.  Yet, we have dairymen having
  

12   hotlines set up because of suicide, and that's just a mere
  

13   blip.  Oh, those dairymen.  You know, they make too much milk.
  

14   Get more efficient.  If I had heard that one more time, get
  

15   more efficient, I was going to scream.  I mean, how much more
  

16   efficient do we get?  And then we get efficient, and then they
  

17   complain we have too much milk and we don't get paid for it
  

18   anyway.
  

19           California's a tough, tough place to do business.
  

20   Regulations, environment, and all we wanted to be is on the
  

21   same page as everyone else.  Why are we giving this California
  

22   discount?  How did it get to that point?  Who made those
  

23   decisions for us?  What say, did we as dairy farmers, have?
  

24   Well, we own the co-ops.  Yeah, we do.  We all said, we finally
  

25   got to the point where we got some type of, you know, limits,
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 1   you know, where we had to buy base.  Well, over that base, you
  

 2   are going to have to pay.  I never really saw that kick in.
  

 3   Why did we have bases?  Why -- I mean, why, basically one or
  

 4   two percent that were over that affects the whole price, so how
  

 5   did we get to the point, where, then we were getting, you know,
  

 6   $11.00, $10.00, $12.00 milk, when it was really just the one or
  

 7   two percent.  So what about those people that were producing
  

 8   the one or two percent over?  I wasn't overproducing over my
  

 9   base.
  

10           Our industry has a lot of problems, and I'm sure
  

11   there's -- I don't think it's going to be, you know, Utopia
  

12   with the Federal Milk Marketing Orders, they have problems,
  

13   too.  But at least we have a fighting chance and we're all on
  

14   the same playing field.  I think my rant's done.
  

15       JUDGE CLIFTON:  Ms. Martin, when you talked about the base,
  

16   that was a self-imposed limit on production?
  

17       MS. MARTIN:  Through our cooperatives.  So there was, base
  

18   limits were put in, and if you wanted to produce more then you
  

19   would have to buy base.  But the idea was there, but we never
  

20   really saw the full measure of what -- what we can.  And again,
  

21   if we in California have our pooling, you know, and that was
  

22   kind of the attitude, you know, well, so what, I cut back milk,
  

23   I make less, but then my neighbor is just full steam ahead and
  

24   not doing it.  You know, so there is some lack of unity.
  

25           During that time when we were actually protesting was
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 1   probably one of the only times that I have saw dairymen unite.
  

 2   And it really took that big of loss, that many that that made
  

 3   that happen.  And as I still -- I -- dairymen are good people.
  

 4   Dairy farmers are good people.  But what they want to do is
  

 5   they want to do what they do best.  And that is, work on their
  

 6   farms, take care of their cows, and produce milk.
  

 7           A lot of things got out of our hands because we're busy
  

 8   doing that.  We don't have time to come to things like this
  

 9   and sit here from 9:00 to 5:00, with an hour lunch break.  I
  

10   really commend you all for doing it.  But we have things to
  

11   tend to.  And when that happens, you lose control.
  

12           And I think, I remember my dad talked about the
  

13   Gonsalves Milk Pooling Act, how happy, how relieved he was
  

14   because he could just concentrate on making milk.  Taking care
  

15   of his girls, making milk, and there was a home, a place for
  

16   his milk to go.  And with that, I think ever since then we have
  

17   became a little compliant.  They know best.  I'm just a farmer.
  

18   What do I know?  They are smart.  They represent us.  They are
  

19   going to watch out for us.  But that complacency led to a lot
  

20   of our problems today.
  

21       JUDGE CLIFTON:  What county is your 40 acre farm in?
  

22       MS. MARTIN:  Kings County.
  

23       JUDGE CLIFTON:  K-I-N-G-S?
  

24       MS. MARTIN:  Uh-huh.
  

25       JUDGE CLIFTON:  And the big operation, is it in the same
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 1   county?
  

 2       MS. MARTIN:  Uh-huh, yes.  They are actually right next
  

 3   door to each other.
  

 4       JUDGE CLIFTON:  Who else has questions for Mrs. Martin.  We
  

 5   thank you so very much for coming and testifying.  I'm glad you
  

 6   changed your mind when you had given up on trying to influence
  

 7   government.
  

 8       MS. MARTIN:  Thank you.
  

 9       JUDGE CLIFTON:  I just -- you will take that with you, the
  

10   Federal Register and those are just the pages.  Thank you very
  

11   much, very much.
  

12           Did all of you hear that?  Thanks everybody, she said.
  

13           All right.  So I need to know from the group, either we
  

14   should break for lunch.  It's about 1:16, before we take the
  

15   next witness.  It appears we need to -- so, please be back and
  

16   ready to go at 2:35.  2:35.  Thank you.
  

17       (Whereupon, the lunch recess was taken.)
  

18                            ---o0o---
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1         MONDAY, OCTOBER 26, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:36.  I see that
  

 3   we have an exhibit being distributed.  It's the testimony of
  

 4   Jose Maldonado.  So if you have not -- yes, Mr. Maldonado, if
  

 5   you would come forward and be seated in the witness stand.
  

 6   If you have not been at your place, and you need your copies,
  

 7   please raise your hand so that they can be distributed to you.
  

 8       MR. ENGLISH:  Your Honor, Chip English.  I believe I have
  

 9   already done so, and obviously, left four for USDA, and one for
  

10   you, and one for the court reporter.
  

11       JUDGE CLIFTON:  Ms. Elliott, will this be Exhibit 105?
  

12       MS. ELLIOTT:  That's correct.
  

13       JUDGE CLIFTON:  Thank you.  105.
  

14           (Thereafter, Exhibit 105, was
  

15            marked for identification.)
  

16       JUDGE CLIFTON:  Now, I have placed Mr. Maldonado in the
  

17   witness stand even though we have others to testify, because I
  

18   understand he's got a short amount of time.  Mr. English, at
  

19   what point does he have to leave this room?
  

20       MR. ENGLISH:  Today when we close.  He's got until today.
  

21   And we obviously, have the other witness through Hilmar,
  

22   Mr. Ahlem, and there was a little arm wrestling and this is how
  

23   it ended up, but we're hoping to get Mr. Ahlem on the stand as
  

24   well today.
  

25       JUDGE CLIFTON:  Very fine.  That would be great.  And
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 1   normally, Mr. Ahlem, I would have taken you first, but I want
  

 2   to make sure we finish with Mr. Maldonado before we lose him.
  

 3       MR. ENGLISH:  And just to be clear, Mr. Ahlem has agreed,
  

 4   although -- anyway, we are appreciative of trying to get this
  

 5   to work this way.
  

 6       JUDGE CLIFTON:  Good, thank you.  All right.  Then, let us
  

 7   do this, let me swear in Mr. Maldonado to begin with.
  

 8   Mr. Maldonado, would you remain seated but raise your right
  

 9   hand?
  

10           Do you solemnly swear or affirm under penalty of
  

11   perjury that the evidence you will present will be the truth?
  

12       MR. MALDONADO:  I swear.
  

13       JUDGE CLIFTON:  Thank you.
  

14       MR. MALDONADO:  You're welcome.
  

15       JUDGE CLIFTON:  Would you please state -- I know you have
  

16   done this already, but I like to do this before every witness
  

17   testifies.  If anybody wants to do a search of the transcript
  

18   for where a new witness begins, look for the word "spell" or
  

19   "raise your right hand" something like that.  Would you state
  

20   and spell your name?
  

21       MR. MALDONADO:  Okay.  My name is Jose Trinidad Maldonado.
  

22   My first name is J-O-S-E, middle initial T, and last name is
  

23   Maldonado, M-A-L-D-O-N-A-D-O.
  

24       JUDGE CLIFTON:  Now, did you actually state your middle
  

25   name?
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 1       MR. MALDONADO:  I did.  Trinidad, T-R-I-N-I-D-A-D.
  

 2       JUDGE CLIFTON:  Terrific.  Very good.  All right.
  

 3   Mr. English, you may proceed.
  

 4                       DIRECT EXAMINATION
  

 5   BY MR. ENGLISH:
  

 6      Q.  Thank you, your Honor.  Mr. Maldonado has a five and a
  

 7   half page statement that's been marked as Exhibit 105, but you
  

 8   will quickly see that page 2 is some tables and graphs; page 3
  

 9   is mostly tables and graphs.  And obviously we are not
  

10   expecting the court reporter to reproduce those, but obviously
  

11   the exhibit will count for that.
  

12          I am going to ask Mr. Maldonado a couple of preliminary
  

13   questions after he reads his first sentence, and then I'm going
  

14   to let him give all the testimony, and then I'm going to come
  

15   back and ask about the tables and graphs, rather than interrupt
  

16   him.  So if you would read your first sentence.
  

17      A.  Sure.  My name is J.T. Maldonado of Marquez Brothers
  

18   International, Inc., based in Hanford, California.
  

19       JUDGE CLIFTON:  It's a good thing that you have it in the
  

20   record, because the court reporter will be able to look at it.
  

21   I actually only heard every other word.
  

22       MR. MALDONADO:  I got it I'll slow it down.
  

23       JUDGE CLIFTON:  Thank you.
  

24   BY MR. ENGLISH:
  

25      Q.  So actually go ahead and read the next paragraph slowly
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 1   and then I'll ask some questions.
  

 2      A.  Very good.
  

 3          Marquez Brothers International, Inc.'s primary business
  

 4   focus is in the manufacturing --
  

 5      Q.  Still too fast.
  

 6      A.  All right.  In the manufacturing and distribution of
  

 7   Hispanic cheese products.  Since the foundation of Marquez
  

 8   Brothers in 1981, we have grown our business as demand for
  

 9   cheese products has expanded.  Our particular cheese market
  

10   demand is highly price sensitive and very competitive.  We are
  

11   in the business of manufacturing Hispanic-style specialty
  

12   products, such as Queso Fresco, cheese, creams, and drinkable
  

13   style yogurts.  The manufacturing of these specialty cheese
  

14   products are highly labor intensive, lacking the economics of
  

15   scale compared to large cheddar cheese automated plants that
  

16   produce 40 pound blocks.  Contrary to the testimony of previous
  

17   witnesses, Hispanic variety cheese products manufactured in
  

18   California do not enjoy any competitive advantage with the same
  

19   products manufactured closer to main population centers of the
  

20   United States.  My testimony will present more detail of the
  

21   cost challenges Hispanic cheese makers face primarily because
  

22   we are located in California.
  

23      Q.  At this point, with all the witnesses, we'd like to
  

24   know a little bit more about you, for the record.  So when did
  

25   you start with Marquez Brothers?
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 1      A.  1997.
  

 2      Q.  Okay.  And before that, what did you do?
  

 3      A.  Before that I worked in the grocery stores, and I was
  

 4   involved in electronic engineering, and also I had my own farm.
  

 5      Q.  And what do you do now for Marquez Brothers?
  

 6      A.  I'm the General Manager for Marquez Brothers.
  

 7      Q.  For the plant?
  

 8      A.  For the plant.
  

 9      Q.  Okay.  All right.  Please proceed.
  

10      A.  With regard to the value of whey to plants of our size
  

11   and product mix, Marquez Brothers reluctantly invested in a
  

12   whey processing plant in 2004 in order to reduce the cost of
  

13   disposing of the whey.  This investment was -- this investment
  

14   cost was more than any other investment Marquez Brothers had
  

15   ever made.  The investment decision was driven primarily by the
  

16   rising environmental concerns with whey disposal and the cost
  

17   of whey disposal, not the projected financial return.
  

18   Furthermore, Marquez Brothers is primarily in the cheese
  

19   business, and investing in a whey plant was a necessary, but
  

20   unwanted, investment decision outside of our core competencies.
  

21           With respect to making whey processing investments
  

22   within the industry, it is generally acknowledged that a plant
  

23   must produce at least 1.2 million pounds of whey per day in
  

24   order to reach the economies of scale necessary for a whey
  

25   plant investment to break even.  Adoption of any sizeable 4b
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 1   milk price increase will result in not only small/medium size
  

 2   cheese manufacturers not able to recoup their investment, but
  

 3   the extinction of California small/medium size cheese
  

 4   manufacturers.
  

 5           In California, cheese manufacturers have experienced
  

 6   regulated price increases which have presented challenges to
  

 7   small/mid-sized cheese manufacturers companies, specifically
  

 8   because of the limit on the value that can be derived from the
  

 9   byproducts side of the cheese manufacturing.  For example, on
  

10   the input side, a cheese plant will have milk input of
  

11   approximately 12.3 percent solids, if you see Table 1.
  

12           Table 1 shows butterfat at 3.5 and solids not fat of
  

13   8.8.  Total combined is 12.3 percent solids.
  

14           The output from the milk's 12.3 percent of total
  

15   solids, approximately 48 percent of these solids stay with the
  

16   cheese, and 52 percent of that go with the whey.  See Table 2.
  

17           And graph 1 and 2, as well.  It clearly shows how much
  

18   of that butterfat and solids not fat, 3.15 percent of the
  

19   butterfat stays with the cheese, 2.75 percent of the solids not
  

20   fat stays with the cheese of a total of 5.9 percent of total
  

21   solids end up with the cheese.
  

22           On the whey side, .35 percent of the butterfat goes to
  

23   the whey, and 6.05 percent goes to the other, solids not fat go
  

24   to the whey for a total of 6.4 percent total solids end up at
  

25   the whey stream.  You add all that up together, it balances to
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 1   12.3 percent total solids that originally came in with the
  

 2   milk.
  

 3           It is well known that in cheese making -- I'm on page
  

 4   3.  It is well known that in cheese making, if one starts with
  

 5   approximately 100 pounds of milk, you will get more or less
  

 6   roughly 10 pounds of cheese and 90 pounds of whey.  What the
  

 7   solids content of 6.4 percent before the whey cream separation
  

 8   of the solids in the original milk, which is approximately
  

 9   12.3 percent, of the solids end up in the cheese, and 52
  

10   percent end up in the whey.  With permeate lactose at about 85
  

11   percent of the total whey solids, being the dominant whey
  

12   solid, followed by the whey proteins and minerals.
  

13           So if you go back to page 2, and if you look at graph
  

14   1, you can see where the 52 percent of the whey total solids,
  

15   5.11 percent ends up in the whey cream, 9.45 percent ends up,
  

16   is the protein, and 85.44 percent is permeate lactose.
  

17           Going back to page 3, second bullet point:
  

18           Of the whey solids that stay in the liquid whey after
  

19   the cheese making process, approximately 9.45 percent of the
  

20   whey solids goes into the manufacturing of WPC 80; 5.11 percent
  

21   is the whey cream; and again, over 85 percent of the total whey
  

22   solids go into permeate.  We just looked at the graph and table
  

23   to serve you.
  

24           In California, out of the 57 plants that make cheese,
  

25   only 13 plants have some sort of whey concentration facilities.
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 1   See Exhibit 96.
  

 2           Of the 13 plants that process whey, maybe about a third
  

 3   may have the economies of scale to dry permeate and lactose.
  

 4   The graph below, graph 3, also shows the breakdown of the
  

 5   components from the whey, which is the permeate, the whey
  

 6   cream, and the WPC 80, just a different way of looking at it.
  

 7           To capture the maximum value of the whey stream, it is
  

 8   important to have the ability to take it all the way to a dry
  

 9   state.  Unfortunately, the installation of whey evaporators and
  

10   dryers is an extremely capital intensive operation and subject
  

11   to large economies of scale.  Small and medium size cheese
  

12   companies like MBI, don't dry permeate/lactose fraction and
  

13   don't have the ability to fund a 35 million permeate drying
  

14   facility, so will be unable to capture revenues to keep up with
  

15   the rising milk cost, specifically in 4b whey component
  

16   formula.
  

17       JUDGE CLIFTON:  Mr. Maldonado, let me interrupt for just a
  

18   minute.  We're at the bottom of page 3.  When you read 35
  

19   million, what was the unit, 35 million what?
  

20       MR. MALDONADO:  $35 million to build a dryer to dry the
  

21   permeate.
  

22       JUDGE CLIFTON:  Thank you.
  

23       MR. MALDONADO:  You're welcome.  We don't recoup the full
  

24   value of the whey.  Finding experienced people to run this
  

25   complicated equipment is no small task.  Whey evaporation and
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 1   drying is governed by huge economies of scale.  Small and
  

 2   medium sized plants don't individually have enough whey volume
  

 3   to justify the expenditures.  Sales and marketing expertise is
  

 4   critical to economic success, and most small and medium cheese
  

 5   plants don't currently have the expertise in-house.  In time,
  

 6   and when additional plant capacity is needed, the cooperatives
  

 7   propose regulated milk pricing formula applicable to cheese
  

 8   plants will discourage investment in new cheese plants, NWPC
  

 9   plants, and will make it difficult for some plants to continue
  

10   operations.
  

11           According to the Milk Pooling data table prepared by
  

12   CDFA titled "Pounds of Milk Processed into Cheese," which is
  

13   also Exhibit 96:
  

14      1.  43 plants presenting approximately 75 percent of these
  

15           57 total plants producing cheese in California are, on
  

16           average, processing less than 788,000 pounds of liquid
  

17           whey per day.  (Assuming 21.7 million pounds average,
  

18           milk pounds per month.  And I also show how I
  

19           calculated that 788,000 pounds of liquid whey.
  

20           (Assuming avg.21.7M.milk pounds/mo*87% yield in whey
  

21           divided by a 24 day per month operation).
  

22           These cheese factories are mostly too small to dry whey
  

23           or process whey to get at whey proteins, they lose
  

24           money every month on this portion of the Class 4b
  

25           price.
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 1      2.  Six plants representing approximately 10.53 percent of a
  

 2           57 total plants producing cheese in California are
  

 3           processing less than 1.13 million pounds of liquid whey
  

 4           per day.
  

 5           (Assuming avg. 31M.milk pounds/mo*87% yield in whey
  

 6           divided by a 24 day per month operation).
  

 7      3.  In other words, 49 plants in all, representing
  

 8           approximately 85.96 percent of the 57 total plants
  

 9           producing cheese in California are either not
  

10           processing or processing less than 1.2 million pounds
  

11           of liquid whey per day, which is at or around the
  

12           break even point.
  

13           These 49 plants produce less than 19 percent of the
  

14           total cheese output, according to the Exhibit 96.
  

15       JUDGE CLIFTON:  I know it is a tiny thing, but when you say
  

16   less than 19 percent, your figure on page 4 is actually 19.1
  

17   percent.
  

18       MR. MALDONADO:  19.1 percent, yes.
  

19       JUDGE CLIFTON:  Okay.
  

20       MR. MALDONADO:
  

21      4.  Although all 57 plants would be severely financially
  

22           impacted by the increase in the milk price, 43
  

23           processing plants will probably never recover their
  

24           investment, and 6 other plants will struggle to break
  

25           even, taking them decades to recover or see return, if
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 1           they were to build a whey plant.  These plants are
  

 2           financially burdened when they, when the whey market
  

 3           price increases dramatically or reaches certain
  

 4           thresholds.
  

 5           Even for companies like ours that have some whey
  

 6   processing capabilities, growth in cheese manufacturing and
  

 7   distribution will be severely restricted should we experience
  

 8   further losses in our whey business.  Our experience has been
  

 9   that during the first three to four years of our whey
  

10   operation, we did not see any profits.
  

11           Cheese whey disposal has always been a burden and an
  

12   environmental problem, historically costing Marquez Brothers
  

13   1.5 million per year of with zero revenue value and no milk
  

14   allowance in a 4b price to recover whey disposal cost over the
  

15   years.
  

16       JUDGE CLIFTON:  And that cost was 1.5 million what?
  

17       MR. MALDONADO:  That was the cost to dispose of the whey
  

18   prior to building our whey plant.
  

19       JUDGE CLIFTON:  Okay.  And that was $1.5 million per year.
  

20       MR. MALDONADO:  Annually.
  

21       JUDGE CLIFTON:  And what I really want you to say out loud
  

22   is dollars.
  

23       MR. MALDONADO:  $1.5 million.  Yes.  Sorry about that.
  

24           Further, there's no real recognition for the whey
  

25   disposal cost losses in the cooperatives' proposed mandatory
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 1   Class III milk pricing formula.
  

 2           Historically, whey powder values compared with whey
  

 3   protein concentrate values were similar when calculated on a
  

 4   price per pound of protein basis.  This led us to a decision in
  

 5   2004 to finance a whey protein plant only.  This decision was
  

 6   driven by two key factors:
  

 7           a.  The environmental problem associated with whey
  

 8           disposal would be alleviated if Marquez Brothers
  

 9           International could focus on growing its cheese
  

10           distribution business, and
  

11           b.  The pricing history in 2003 indicated that the
  

12           revenue stream from WPC 80 only would be similar to a
  

13           whole whey powder plant, and therefore, justify us
  

14           building a WPC 80 only plant, while disposing of
  

15           concentrated permeate as animal feed.  And also, I
  

16           didn't put in here, but also disposing of the whey
  

17           cream.
  

18           As I mentioned earlier, Marquez Brothers International,
  

19   Inc.'s primary focus is on cheese manufacturing and
  

20   distribution.  Prior to constructing the whey plant, our cost
  

21   of dispose the whey component for years 2000 and 2005 was
  

22   approximately $7.5 million dollars, or $1.5 million per year.
  

23   The whey protein plant was completed in August 2005, for an
  

24   investment amount of approximately $20 million.  Despite our
  

25   multi-million dollar investment to alleviate the environmental
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 1   problems associated with whey, we have not seen a return on
  

 2   that investment.  Our total loss incurred from August 2005 to
  

 3   August 2007, mainly due to the whey component, is approximately
  

 4   $7 million.  To date, we have not yet recovered from these
  

 5   losses and we are years away from ROI.  Why?  We simply do not
  

 6   have enough volume.  Currently, the WPC values below dry whey
  

 7   values on a pound of protein basis, we are facing a very
  

 8   challenging environment on the whey side of our business.
  

 9           As a result of having the whey plant, we have seen an
  

10   increase in our hydraulic Biological Oxygen Demand, referred to
  

11   as BOD, and Electrical Conductivity loads on our waste water.
  

12   This has led us to make another multi-million dollar investment
  

13   in the waste water pre-treatment plant in an operating cost of
  

14   approximately $200,000 per month.
  

15           Cheese pricing at the customer level has become much
  

16   more difficult to price out to our customers because we can no
  

17   longer gauge ourselves based on the CME cheddar cheese prices.
  

18   The whey component distorts our margins and pricing mechanisms.
  

19   The cooperatives' proposed mandatory Class III price level
  

20   significantly increases the price of our number one raw
  

21   material, milk, and the whey value has no correlation to the
  

22   CME cheddar cheese price.  However, the cheddar cheese price
  

23   has a direct correlation to our cost per pound of milk and
  

24   cheese.
  

25           In the Federal Order, the entire value of dry whey
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 1   (minus the make allowance) that could potentially be generated
  

 2   from the liquid whey produced from cheese production is
  

 3   captured in the Class III milk price.  In effect, this means
  

 4   that the cheese maker is paying his producers for the value of
  

 5   the whey that could potentially be generated from their milk,
  

 6   whether or not the cheese maker extracted the value from the
  

 7   whey.  The producers focus only on the lack of correlation of
  

 8   the California price with the Federal Order Class III price.
  

 9       JUDGE CLIFTON:  Say that again, because, didn't quite hear
  

10   what you said after the word California?
  

11       MR. MALDONADO:  The producers focus only on the lack of
  

12   correlation of the California 4b price with the Federal Order
  

13   Class III price.  This comparison is not valid.  This year,
  

14   cheese plants in Wisconsin could, and did, buy milk at $7.00
  

15   under the Federal Order Class III price.  It is doubtful
  

16   California producers will ever testify to that very real
  

17   comparison with the regulated 4b price by the time this hearing
  

18   concludes.  They are unlikely to include information from the
  

19   article written in the Cheese Reporter by John Umhoefer, on
  

20   May 8, 2015.
  

21                "Dairy producers gain a value for whey in their
  

22                milk price in California and in states regulated
  

23                by Federal Milk Marketing Orders.  But California
  

24                has a better solution for valuing whey while the
  

25                explanation is a bit technical.  The fundamental
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 1                reason why California is on the right track isn't
  

 2                technical at all.  The reason is this, cheese
  

 3                makers pay dairy producers the value of dry whey,
  

 4                but most cheese makers don't produce dry whey.
  

 5                When whey prices are high, many cheese makers take
  

 6                immense losses."
  

 7           According to the article, the majority of the cheese
  

 8   companies that do not have the capability to process their
  

 9   whey, are being charged the full price of whey in the milk
  

10   price, with no means to recover, and placing a huge financial
  

11   burden on these cheese manufacturers.
  

12           He further states that:
  

13                "It's a fundamental flaw in the Federal Milk
  

14                Marketing Order pricing if built-in discrimination
  

15                against small and mid-sized cheese manufacturing
  

16                businesses that cannot begin to afford the cost of
  

17                dry whey manufacturing.  Production of dry whey
  

18                requires massive capital investment in the tens of
  

19                millions of dollars, and this investment is not
  

20                possible for most cheese manufacturing small
  

21                businesses."
  

22           Mr. Umhoefer recognizes that the whey factor in the
  

23   Federal Order system needs to be fixed, and submitted comments
  

24   to USDA making the case that dry sweet whey is not an
  

25   appropriate basis for the valuation of other solids in the
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 1   Federal Order Class III price.  "Nationally, there are only 32
  

 2   dried whey plants, equal to only 6 percent of the 529 cheese
  

 3   plants included in the NASS survey."  This problem of
  

 4   overvaluation is more acute in California where plants do not
  

 5   have the Federal Order option pay under minimum class prices.
  

 6           Given the fact that the last five CDFA hearings have
  

 7   resulted in price increases which have presented challenges to
  

 8   our company, we support the Dairy Institute proposal.  It is
  

 9   critical to keep milk prices at levels that still provide
  

10   margins for cheese makers to invest in new technology to keep
  

11   the plants operating, to invest funds in research and
  

12   development that will lead to innovation, new products, and
  

13   expanded markets for cheese and milk.  It would also
  

14   incentivize the processor community to grow by allowing the
  

15   majority of the returns to be realized by those taking the risk
  

16   of the investment, and increase milk processing capacity in
  

17   cheese plants in a time when there is excess milk.
  

18           In conclusion, adopting the cooperatives' proposal will
  

19   strongly discourage cheese plant investment and place near
  

20   plant capacity at risk.  At a time when plant capacity --
  

21       JUDGE CLIFTON:  Let me have you do that sentence again.  I
  

22   don't quite understand a phrase you have about near-term plant
  

23   capacity.  So would you read the whole sentence again?
  

24       MR. MALDONADO:  Sure.  Adopting the cooperatives' proposal
  

25   will strongly discourage cheese plant investment in plants near
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 1   term plant capacity at risk, at a time when plant capacity is
  

 2   needed for the continued health of both producers and
  

 3   processors.  Milk producers are not contributing to the
  

 4   investments required to process whey and alleviate the
  

 5   environmental problems associated with whey.  We take all the
  

 6   risk and processing whey, producers don't.  We make the capital
  

 7   investment in whey manufacturing facilities, producers don't.
  

 8   We take all the losses in weak whey markets, producers don't.
  

 9           It is not sustainable to adopt a Class III price as a
  

10   mandatory minimum price paid by California cheese plants.
  

11   California cheese plants are still struggling to adopt a
  

12   change, to the change implemented by CDFA from the 2011 through
  

13   2014, which to date has added 80 cents per hundredweight to the
  

14   price of milk.  Compounding our problems due to these increases
  

15   in milk price, we are confronted with ever higher energy,
  

16   labor, resin, petroleum based packaging materials, and workers'
  

17   compensation costs to operate in California, which has made it
  

18   much more difficult to be competitive in domestic markets.
  

19           Thank you for the opportunity to be here today.
  

20   BY MR. ENGLISH:
  

21      Q.  Thank you, sir.  You skipped a few headings, which I
  

22   think is fine, I don't think we have to read those into the
  

23   record, they are in the exhibit.  There was one place, if you
  

24   go to the middle of page 4, and I do think it makes a
  

25   difference.  After the numbered paragraphs, if you could read
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 1   the last sentence that says "our experience has been."
  

 2      A.  Yes.  Our experience has been that during the first
  

 3   three to four years of our whey operations, we did not see any
  

 4   profits.
  

 5      Q.  Okay.  You said the same thing you read before, but you
  

 6   have the word net profits in there.
  

 7      A.  Net profits, yes.
  

 8      Q.  And you meant to read the word net, correct?
  

 9      A.  Correct.  Yes, you are right.
  

10      Q.  All right.  So, you have quoted three times from
  

11   Mr. Umhoefer.  And obviously those were his statements in the
  

12   article, but do you agree with those statements?
  

13      A.  I do agree with those statements, that's why I included
  

14   them in there.
  

15      Q.  And do you adopt them as if they are your own?
  

16      A.  Yes.
  

17      Q.  But the real point is that people outside of California
  

18   are recognizing this issue, correct?
  

19      A.  That's correct.
  

20      Q.  Okay.  So just one other series of questions.  Going
  

21   back to your first page in your --
  

22       JUDGE CLIFTON:  Mr. English, can I just deal with a
  

23   technical thing first?  One word that was omitted on page 6 and
  

24   I think I would like to have Ms. Elliott put it in.  It is at
  

25   the last full paragraph on page 6, the fourth line down.  I'm
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 1   looking at the phrase "we are confronted" and what
  

 2   Mr. Maldonado said next was "with", and I'd just like --
  

 3       MR. MALDONADO:  I might have omitted that.
  

 4       JUDGE CLIFTON:  I would just like for us to insert the word
  

 5   "with" in the document.
  

 6       MR. ENGLISH:  I think it makes perfect sense, and thank
  

 7   you, your Honor, for catching that.
  

 8       JUDGE CLIFTON:  All right.  Ms. Elliott, do you see where
  

 9   we are?
  

10       MS. ELLIOTT:  Yes.
  

11       JUDGE CLIFTON:  All right.  So we'll just insert the word
  

12   "with" there and then it will be exactly as Mr. Maldonado said
  

13   it.  Mr. English, thank you.
  

14       MR. ENGLISH:  Thank you.
  

15   BY MR. ENGLISH:
  

16      Q.  So I have just a couple of questions more.
  

17          You weren't here earlier, but it was reported to you
  

18   when you are talking about the testimony of a previous witness.
  

19   There was testimony by the previous witness that a plant in
  

20   Houston, Texas faced competition from Hispanic cheese coming
  

21   out of California.  Do you have any comment on that discussion?
  

22      A.  I did hear something about the Houston plant owned by
  

23   DFA made a comment in earlier testimony.  The only thing I can
  

24   say about that comment is that they are in a Federal Order
  

25   marketing system, so they can always depool, obviously, and pay
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 1   a different price than the minimum price at the Federal level.
  

 2   We don't have that option here in California.
  

 3          Also, in California, we do have higher labor cost,
  

 4   higher regulatory cost, workers' compensation, and on and on, a
  

 5   lot of the points I made on the last paragraph of my testimony.
  

 6   There's just a much more expensive operating environment here
  

 7   in California than it is in Texas.  But the most important
  

 8   thing is that the competitors can always depool.  And given the
  

 9   fact that there they are owned by DFA, and DFA can always, if
  

10   they wished, depool and have the competitive price.
  

11      Q.  And a cooperative can also reblend proceeds for its
  

12   dairy farmers, correct?
  

13      A.  Correct.
  

14      Q.  Okay.  And you don't know they are doing that, but you
  

15   know they have the ability, correct?
  

16      A.  Right.
  

17      Q.  Your Honor, that completes my direct examination.  I
  

18   move admission of Exhibit 105.
  

19       JUDGE CLIFTON:  Thank you, Mr. English.  Is there anyone
  

20   that would like to ask questions of Mr. Maldonado about
  

21   Exhibit 105 before determining whether you object to its being
  

22   admitted?  No one.  Is there any objection to the admission
  

23   into evidence of Exhibit 105?  There are none.  Exhibit 105 is
  

24   admitted into evidence.
  

25            (Thereafter, Exhibit 105 was
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 1            received into evidence.)
  

 2       MR. ENGLISH:  Mr. Maldonado is available for
  

 3   cross-examination, your Honor.
  

 4       JUDGE CLIFTON:  Who will ask the first questions of
  

 5   Mr. Maldonado?  Thank you.
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. BESHORE:
  

 8      Q.  Marvin Beshore.
  

 9          Good afternoon, Mr. Maldonado.
  

10      A.  Good afternoon.
  

11      Q.  We have not met, but I'm the attorney for the
  

12   cooperatives which have put forth Proposal 1 and requested this
  

13   hearing, so I have a couple of questions for you.
  

14      A.  Sure.
  

15      Q.  First of all, I probably missed this, but what position
  

16   do you have with the company?
  

17      A.  The General Manager.
  

18      Q.  Of --
  

19      A.  Marquez Brothers International, of the cheese plant.
  

20      Q.  Of the cheese plant?
  

21      A.  Yes.
  

22      Q.  But not of Marquez Brothers International?
  

23      A.  No.
  

24      Q.  Okay.  So Marquez Brothers International is quite a
  

25   large enterprise, is it not?
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 1      A.  I'm not sure what your definition of a large enterprise
  

 2   is.
  

 3      Q.  Well, it, just reading the website, it says you have a
  

 4   distribution network that includes the United States, Mexico,
  

 5   Canada, and Europe, and that Marquez Brothers International and
  

 6   its affiliates have become the number one market leader in the
  

 7   authentic Mexican food segment of the consumer products
  

 8   industry, and a major importer of national leading brand of
  

 9   grocery items from Mexico and Central America.
  

10          Is that all correct?
  

11      A.  That's correct.
  

12      Q.  You are number one in market leader in the authentic
  

13   Mexican food segment in U.S., Mexico, Canada, and Europe?
  

14      A.  We would like to think so.  It depends.
  

15      Q.  Okay.  Is that a reasonably large enterprise?
  

16      A.  Not necessarily.
  

17      Q.  I guess it depends what you compare yourself to, huh?
  

18      A.  It depends what you compare yourself, yes.
  

19      Q.  Okay.  Well, compared to some of the dairy farmers that
  

20   I'm representing, would you consider yourself to be a
  

21   reasonably large enterprise?
  

22      A.  We consider ourself to be a mid-size.
  

23      Q.  Mid-sized company?
  

24      A.  Mid-size company.
  

25      Q.  Is that like S and P 500 mid-size?
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 1      A.  No.
  

 2      Q.  You have recently expanded into, what, the
  

 3   entertainment and telecom business as well?
  

 4      A.  No.
  

 5      Q.  No?
  

 6      A.  No.
  

 7      Q.  You have a website that says it's a market leader in
  

 8   the production and the distribution of authentic Mexican food
  

 9   products, Marquez Brothers International has branched out into
  

10   other business ventures.  Additional services include
  

11   entertainment and telecommunications.
  

12      A.  That's probably just more of our advertising.
  

13      Q.  I'll leave it at that.  Okay.  So let's talk about your
  

14   cheese business a little bit.  You are the General Manager of
  

15   the plant.  So --
  

16      A.  Yes.
  

17      Q.  Your products include Queso Fresco, cheese, creams, and
  

18   drinkable style yogurts.  So are they all made in the Hanford
  

19   plant?
  

20      A.  Yes.
  

21      Q.  What -- by the creams, do you know how the products are
  

22   all classified in the CDFA system, the drinkable yogurts, are
  

23   they Class 1 or Class 2 or 3?
  

24      A.  Class 2.
  

25      Q.  Class 2.  And how about the creams?
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 1      A.  Class 2.
  

 2      Q.  So, and the cheeses I assume are Class 3 or 4b I should
  

 3   say?
  

 4      A.  4b, yes.
  

 5      Q.  Okay.  So what portion of your production is in the
  

 6   Class 2 versus the 4b?
  

 7      A.  What portion?
  

 8      Q.  Yes, what percentage?
  

 9      A.  That's classified information.
  

10      Q.  Can you give us any range?  Is it less than, you know,
  

11   is it more than half Class 2?
  

12      A.  I wouldn't want my competitors to know what percentage
  

13   of production we have versus, you know, creams and Class 2 or
  

14   Class 4b.
  

15      Q.  Okay.  Are there Hispanic style cheeses -- are there
  

16   multiple -- do you -- do you manufacture multiple Hispanic
  

17   style cheeses?
  

18      A.  That's correct.
  

19      Q.  Can you give us an idea of what some of them are?
  

20      A.  We make Queso Fresco; we make Panela; we make cotija;
  

21   requeson; menonita, there might be a few others.
  

22       JUDGE CLIFTON:  Okay.  You just named four things I don't
  

23   know how to spell.  Could you tell us again and spell each one
  

24   for us?
  

25       MR. MALDONADO:  Sure.  Queso Fresco is Q-U-E-S-O,
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 1   F-R-E-S-C-O.
  

 2       JUDGE CLIFTON:  Now, there were still four more.
  

 3       MR. MALDONADO:  There's also Panela, which is P-A-N-E-L-A,
  

 4   and there's also Cremeso, C-R-E-M-E-S-O.
  

 5       JUDGE CLIFTON:  That sounds like "cremeso."
  

 6       MR. MALDONADO:  That's a creamy type of cheese, yeah.
  

 7       JUDGE CLIFTON:  Okay.  But you pronounced it "cremoso".
  

 8   Spell it one more time for me?
  

 9       MR. MALDONADO:  C-R-E-M-E-S-O.
  

10       JUDGE CLIFTON:  Okay.  I still can't make that work.
  

11       MR. MALDONADO:  Hold on.  Let me get that for you again.
  

12   C-R-E-M-O-S-O.  Okay.
  

13       JUDGE CLIFTON:  That works for me.  Thank you.  Okay.  So
  

14   Panela, Cremoso, and now?
  

15       MR. MALDONADO:  And also cotija, which is C-O-T-I-J-A.
  

16       JUDGE CLIFTON:  Cotija.
  

17       MR. MALDONADO:  Cotija, it's kind of like parmesan cheese.
  

18       JUDGE CLIFTON:  And then one that sounded like --
  

19       MR. MALDONADO:  Requeson, that's R-E-Q-U-E-S-O-N.
  

20       JUDGE CLIFTON:  Thank you very much.  And if you make more
  

21   keep going, I just needed to have that much explained.
  

22       MR. MALDONADO:  Sure.
  

23   BY MR. BESHORE:
  

24      Q.  Are there more?
  

25      A.  There's actually, I think that's probably most of it.
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 1   I mean, we do make some other types of cheeses, but that's the
  

 2   majority of it.
  

 3      Q.  Okay.  That's good.  Thank you.  Can you tell us
  

 4   anything about these cheeses since you are more familiar with
  

 5   them certainly than I am.  For instance, moisture content?
  

 6      A.  That's confidential information.
  

 7      Q.  Okay.
  

 8      A.  I wouldn't be --
  

 9      Q.  With respect to all of them?
  

10      A.  Yes.
  

11      Q.  Okay.  You said one of them was something like
  

12   parmesan.  Is that, what, cotija?
  

13      A.  Cotija, yes.
  

14      Q.  So I take it that's a low moisture cheese?
  

15      A.  That's correct.
  

16      Q.  Can you rank them?  I mean, in terms of high to low
  

17   moisture without telling me the percentages?
  

18      A.  Again, that's still confidential information.
  

19      Q.  That's confidential?
  

20      A.  Yeah.
  

21      Q.  What yield do you get, how many pounds of Queso Fresco
  

22   from a hundred pounds of milk?
  

23      A.  Again, that's also confidential information.
  

24      Q.  More or less than cheddar?
  

25      A.  Again, that's confidential information.
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 1      Q.  More or less than Mozzarella?
  

 2      A.  Again, that's confidential information.
  

 3      Q.  Who are your -- oh, do you sell your cheeses from the
  

 4   Hanford plant nationwide in the United States?
  

 5      A.  Yes.
  

 6      Q.  And also to what, Mexico, Canada, and Europe?
  

 7      A.  If there are stores out there that buy our product,
  

 8   yes.
  

 9      Q.  Are there stores out there that --
  

10      A.  I don't know.
  

11      Q.  Do you package your cheeses or are they -- do you sell
  

12   them to be packaged by someone else?
  

13      A.  We package our cheeses.
  

14      Q.  At your Hanford facility?
  

15      A.  That's correct.
  

16      Q.  Okay.  Who are your main manufacturing competitors in
  

17   the United States, if you can tell us?
  

18      A.  There are many.  I think that just in California I
  

19   think there are over nine.
  

20      Q.  Nine competitors in California?
  

21      A.  Nine.
  

22      Q.  Nine other manufacturers of --
  

23      A.  I mean, you go to any given store, most likely there's
  

24   about nine.  You know, five plus competitors, five different
  

25   brands, nine different brands, there's just so many of them out
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 1   there.
  

 2      Q.  So can you tell me, are there any other manufacturers
  

 3   of Hispanic cheeses that distribute like Marquez does at all 50
  

 4   states?
  

 5      A.  I think they are each and every single one of them are
  

 6   a little different from ours.  But yes, I think that there are
  

 7   maybe a couple might distribute in all 50 states.  We don't
  

 8   distribute in all 50 states.  We are mainly in the Midwest to
  

 9   the West.
  

10      Q.  Okay.  So you don't distribute in the east, then?
  

11      A.  We're very few stores out there.
  

12      Q.  Okay.  So in the area where you distribute, well, are
  

13   there -- start over again.
  

14           Are there Hispanic cheese manufactures of which you are
  

15   aware who do distribute in all 50 states?
  

16      A.  No.
  

17      Q.  Okay.  Give me the two or three competitors with the
  

18   largest geographic scope of distribution that you are aware of?
  

19      A.  You know, that I'm aware of, I know there's some in
  

20   Wisconsin, I don't know their names, and there's one here in
  

21   California.
  

22      Q.  Okay.  Who is the one in California?
  

23      A.  I think Cacique might be one of them.
  

24      Q.  And the, you know that, you think there's some in
  

25   Wisconsin but you don't know their names?
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 1      A.  I don't know their names, no.
  

 2      Q.  How do you know there are some there if you don't know
  

 3   their names?
  

 4      A.  I don't know their names to quote them here on.  I
  

 5   can't, I don't remember exactly their company names.
  

 6      Q.  Do you know their brand names?  The brands they market
  

 7   under?
  

 8      A.  I think I might know, but I don't, I wouldn't be able
  

 9   to tell you exactly their brand names.
  

10      Q.  Okay.  But there are cheese manufacturers in Wisconsin
  

11   that compete on a national basis in sales of Hispanic cheese?
  

12      A.  I think so, but I don't know for sure.
  

13      Q.  Okay.  So you were not here, I don't think, maybe you
  

14   were.  Were you here when Mr. Dryer testified?
  

15      A.  No.
  

16      Q.  Mr. Dryer from Saputo?
  

17      A.  No.
  

18      Q.  But you did, you did obtain Exhibit 96, which I used, I
  

19   presented in cross-examining him, correct?
  

20      A.  Yes, I did use the exhibit, yes.
  

21      Q.  Right.  Did you see any of the other exhibits that I
  

22   used with him?
  

23      A.  No, I was not here.
  

24      Q.  Okay.  Well, let me -- let me suggest that he, Saputo
  

25   has cheese manufacturing plants in Wisconsin as well as in
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 1   California.  Are you aware of that?
  

 2      A.  I understand Saputo has plants, other, many plants.
  

 3      Q.  Okay.  They are not a competitor of yours, however?
  

 4      A.  No.
  

 5      Q.  Okay.  So if Mr. Dryer, as well as other witnesses in
  

 6   this hearing and other evidence that was presented, have
  

 7   established that the cost of milk to make cheese in Wisconsin
  

 8   is $1.50, $2.00, perhaps even more, higher than that in
  

 9   California, are you aware of that?
  

10      A.  Aware specifically of the price in Wisconsin for a
  

11   particular?
  

12      Q.  The price to make, to get, to buy raw milk to make
  

13   cheese throughout Wisconsin?
  

14      A.  Are you comparing Wisconsin with California?
  

15      Q.  Yes.
  

16      A.  Okay.  Yes, I'm aware of that, yes.
  

17      Q.  Okay.  Does that give you a competitive leg up on the
  

18   manufacturers in Wisconsin that you are competing with?
  

19      A.  Well, that brings me back to the option that these
  

20   cheese manufacturers have, that they are able to depool and
  

21   work directly with the farmers at the price that is not
  

22   announced.  It is not published.
  

23      Q.  Okay.  So --
  

24      A.  But I don't know that information.  I don't know that
  

25   information is not published, so I can only assume.
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 1      Q.  Okay.  So your assumption is, first of all, do you have
  

 2   any familiarity, experience with pooling milk under a Federal
  

 3   Milk Marketing Order?
  

 4      A.  No, I don't.
  

 5      Q.  Okay.  So then you really don't know what the pool, how
  

 6   depooling works?
  

 7      A.  I have a general sense.  I have been to several
  

 8   courses, but I don't, since we're in California, milk on the,
  

 9   what we're in the California, there's no need for me to really
  

10   understand the Federal Milk Marketing Order.  But, you know, I
  

11   do have a general understanding of what the depooling is.
  

12      Q.  Okay.  And your general understanding, I take it, is
  

13   that depooling means that the nonpool plants in Federal Order
  

14   areas pay less than the Federal Order price for their milk?
  

15      A.  Right.  The depool plants, yeah.
  

16      Q.  Okay.  So if -- and that's what you base all your
  

17   conclusion, your assertions here -- wait a minute --
  

18      A.  Not only that.
  

19      Q.  Well, your assertions about depooling in the Federal
  

20   Order system are based on that understanding that you just
  

21   stated; isn't that correct?
  

22      A.  That's one.  Various points I made earlier in my
  

23   testimony, one of them being labor, it's labor is much more
  

24   expensive, perhaps even 30 percent more here in California than
  

25   it is in Wisconsin.

4650



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1      Q.  And --
  

 2      A.  As far as workers' comp, regulatory requirements.  Let
  

 3   me take you back to my last page of my testimony.
  

 4      Q.  Well, what's the basis for the those comparisons you
  

 5   just made?
  

 6      A.  Well, I mean, the California just raised the minimum
  

 7   wage to, I think $10.00 at the beginning of the year, it is up
  

 8   to 9 something right now.  Federal level I think it is in the 7
  

 9   range.  And I think, so there's a huge discrepancy on just on
  

10   wages.  And so obviously, and this is a very labor intensive
  

11   operation we run here, so we have a lot of employees, where,
  

12   you know, to make these type of products.  So it is very labor
  

13   intensive if you compare it to a cheddar cheese plant.  A good
  

14   portion of our cost is labor.
  

15      Q.  So your assuming that --
  

16      A.  And workers' comp, and, I mean, so workers' comp goes
  

17   along with that, medical insurance benefits, and so it just
  

18   goes on and on.  Also regulatory requirements, water treatment.
  

19   Perhaps these other places that have ponds, we don't.  We need
  

20   to put a waste water between plants.  It costs millions and
  

21   millions of dollars, and millions more to operate every year.
  

22           It is a very different operation here in California to
  

23   operate a business is very costly.  And so the cost to operate
  

24   in California is mitigated, is nulled with the perhaps what
  

25   your statement that you are making that the price, the milk is
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 1   cheaper somewhere else.
  

 2      Q.  In other words, by being able to buy your milk cheaper
  

 3   from dairy farmers in California, you can compete with the, you
  

 4   can pay your workers more and pay more for workers'
  

 5   compensation, etcetera.  That's how you make it in California,
  

 6   is that it?
  

 7      A.  What I'm saying is that, your question was about the
  

 8   price difference between California and the Federal.  And I'm
  

 9   saying that there are several things that the, that the cheese
  

10   manufacturer and in Wisconsin or Texas can do, and one of them
  

11   is they have the option and the ability to depool whenever they
  

12   want, plus they have lower labor cost compared to us.  So it is
  

13   not apples to apples comparison between California and
  

14   Wisconsin and also California and Texas.  You are not comparing
  

15   apples to apples.  It is very different environment we're
  

16   working in, the cost of operations are very different, so it is
  

17   not, if you were to compare two companies in California, yes.
  

18   But to compare a company whose got the ability to depool and
  

19   work directly with the farmer, and if that cheaper labor, lower
  

20   workers' comp, lower cost to operate, it is just very
  

21   different.
  

22      Q.  Okay.  So that's -- are there any other factors?  The
  

23   cost of labor and the ability to depool, was that, those are
  

24   the things that are different between your cost -- your cost
  

25   profile here in California and your competitors in Wisconsin.
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 1   Is that your testimony?
  

 2       MR. ENGLISH:  Just, your Honor, after three or four times
  

 3   he's shortened it just to cost of labor, and the witness has
  

 4   said there's all sorts of other regulatory cost.
  

 5       JUDGE CLIFTON:  I agree.  I remember environmental
  

 6   specifically.  So, yes, Mr. Beshore, I know you want him to
  

 7   summarize, but he did name a lot of variables that you left
  

 8   out.
  

 9       MR. BESHORE:  Okay.
  

10   BY MR. BESHORE:
  

11      Q.  So generally, the cost of doing business in California
  

12   and the ability to depool are the two characteristics that you
  

13   believe make your lower cost of milk justified in California?
  

14      A.  I think at the plants, like I said, and in those states
  

15   have the ability to depool, yes, and also operate under very
  

16   different circumstances than the California plants do.  They
  

17   have lower cost of labor.
  

18      Q.  I'm not asking you to repeat.
  

19      A.  Right.
  

20       JUDGE CLIFTON:  Well, then don't ask him that question.
  

21       MR. BESHORE:  I asked, I summarized it as the cost of
  

22   business and the ability to depool, cost of doing business.  I
  

23   meant that to be general, your Honor, to respond to the
  

24   objection.
  

25       JUDGE CLIFTON:  Well, then it doesn't add anything.
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 1       MR. BESHORE:  Just wanted him to confirm.
  

 2       JUDGE CLIFTON:  Well, I don't think it helps.  I don't --
  

 3   when he's precise and specific, I don't think it helps for you
  

 4   to be so general just to get him to confirm.
  

 5   BY MR. BESHORE:
  

 6      Q.  Are there any other differences?
  

 7      A.  Yeah, the differences, obviously, like I stated on my
  

 8   testimony, higher cost of energy, also labor, resin, petroleum
  

 9   based packaging products, a lot of them had to be brought in
  

10   from out-of-state.  So it is different cost to operate here.
  

11   Benefits to employees.  California just passed some new laws
  

12   requiring to us increase, you know, time off for employees, and
  

13   so on.  So it is, the cost of, has increased tremendously for
  

14   us here in California as well.
  

15       JUDGE CLIFTON:  If I could ask, I didn't understand the
  

16   packaging using petroleum products.  Why is it different for
  

17   you?
  

18       MR. MALDONADO:  So a lot of those products are coming from
  

19   the East Coast, and so, you know, there's freight involved as
  

20   well.
  

21   BY MR. BESHORE:
  

22      Q.  Okay.  So it is your testimony that the factors you
  

23   enumerated, I don't want to limit you, but the factors you
  

24   enumerated are more expensive in California than they are in
  

25   Wisconsin?
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 1      A.  That is correct.  And also, as I stated earlier, I feel
  

 2   like I'm repeating myself -- all the points I made earlier
  

 3   about the fact that the cheese makers are able to depool, which
  

 4   is a huge disadvantage for us here in the fact that they have
  

 5   that ability to go straight to a farmer and deal directly with
  

 6   the farmer, and negotiate price, is very, it puts them at an
  

 7   advantage over California cheese manufacturers.  Obviously, the
  

 8   cost of labor in these states are much different than it is in
  

 9   California.  As many of those, many of the cheese manufacturers
  

10   in California can attest to.
  

11      Q.  Okay.  So what leads you to believe that the advantage
  

12   of depooling, as you have described it, leads to less, cheaper
  

13   milk supplies in those areas?
  

14      A.  I don't quite understand your question.
  

15      Q.  Why do you think the ability to depool, as you have
  

16   described it, means that the cost of milk to those competitors
  

17   is less than yours?
  

18      A.  I think I just, I answered the question.  The fact that
  

19   the cheese manufacturer has the ability to depool, and cheese
  

20   manufacturing in California do not have the ability, we must
  

21   pay the minimum price in California, obviously that puts us at
  

22   a disadvantage.
  

23      Q.  Okay.  Let me ask you about your whey operation just a
  

24   question or two.  Before you -- before you invested in whey
  

25   processing business in 2004, how did you dispose of your whey?
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 1      A.  We hired trucks to dispose of it, and we had to buy
  

 2   pumps and sometimes we had to haul it -- maybe, you know, when
  

 3   you have, for example, when you have, I'm going to give you a
  

 4   hypothetical number.  You have a hundred truck loads of milk
  

 5   coming in, you got to have 80 truck loads of whey going out.
  

 6   So it was a logistics nightmare for us to not only manage our
  

 7   business, but then manage the logistics of disposing of the
  

 8   whey, hiring truck drivers, buying trucks to haul the whey off,
  

 9   buying pumps to, and tanks to leave at, with the farmers so we
  

10   can leave whey at those locations, and those are 24 hours,
  

11   nonstop, 7 days a week.
  

12      Q.  Okay.  So you were taking all the whey and basically
  

13   spreading it on the ground?
  

14      A.  No, we were -- well, multiple things we were doing is,
  

15   some farmers use it to feed it back to their calf or cows.  And
  

16   others were disposed of, others were, you know, I'm not sure
  

17   what they did, I don't recall.
  

18      Q.  But you didn't sell it for any processing to any other
  

19   to a whey processor?
  

20      A.  No.
  

21      Q.  Okay.  Do you buy whey now from other sources to
  

22   process through your plant?
  

23      A.  We -- that's confidential information.
  

24      Q.  Okay.  It was expensive and logistically difficult to
  

25   dispose of whey before you had your own processing?
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 1      A.  That is correct.
  

 2      Q.  Okay.  So have you saved money by going into your own
  

 3   processing?
  

 4      A.  It avoided us from making that expense, but now we have
  

 5   the expense of operation to maintain, yes.
  

 6      Q.  Right.  But let's say it cost you, I'm just being real
  

 7   simple here to try to communicate, it would cost you $10 to
  

 8   dispose of something, and you invest in, and you invest in a
  

 9   piece of equipment so you don't have to dispose of it, now it
  

10   cost you $9 to dispose of it.  Is that sort of how it works
  

11   with your whey?  That is that the cost of disposing of it is
  

12   less now than it was before because you have invested into
  

13   equipment which processes it into a product that you can sell?
  

14      A.  That is correct.
  

15      Q.  So, in that sense, since your net cost of disposal is
  

16   less, you have had a return on the investment?
  

17      A.  We have not had a return on the investment yet.
  

18      Q.  Well, if it cost you $10 before and now it cost you $8
  

19   to dispose of it, the $2 has been reaped by the investment?
  

20      A.  There are many, many years we have had negative
  

21   returns, even after the investment.
  

22      Q.  So you are saying that it cost you more to dispose of
  

23   it after you made the investment than it did before?
  

24      A.  Yes.  But there are some years, there are, you break
  

25   even and there are some years you don't break even.  And we
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 1   have not been able to recoup our investment.
  

 2      Q.  Okay.  You haven't recouped your total investment yet?
  

 3      A.  Right.
  

 4      Q.  Okay.  What's the end product of your whey processing?
  

 5      A.  Whey protein concentrate, 80 percent.
  

 6      Q.  And what do you do with the lactose or the permeate?
  

 7      A.  We sell it to animal feed and it wet -- not dry.  We
  

 8   don't have the drying capability to dry the lactose.
  

 9      Q.  So it's sold all on the animal feed market?
  

10      A.  Yes, which is less than a penny a pound compared to
  

11   what the market sells of 70, 50, 20 cents recently.
  

12      Q.  Yeah, when lactose, when dry lactose is going for, you
  

13   know, 50, 60, 70, 80 cents, is there a market for that permeate
  

14   with people that have the ability to dry it and convert it into
  

15   that kind of return?
  

16      A.  We have not been able to find an outlet for it.
  

17      Q.  Very good.  Thank you very much.
  

18      A.  You're welcome.
  

19       JUDGE CLIFTON:  I don't know if you can answer
  

20   Mr. Beshore's question about how much less you pay now that you
  

21   are no longer disposing of the whey, but are putting it into
  

22   your processing.
  

23       MR. MALDONADO:  Right.  So even though there is, we are not
  

24   incurring a cost of disposing of the whey, we are still
  

25   incurring cost of drying and in weak markets, we have a
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 1   negative, and so there are losses.  And there have been many
  

 2   years where we have losses.  We have also had years where we
  

 3   have broken even, but there have also been many years where we
  

 4   have losses.  And we haven't been able to recover the
  

 5   investment, still take us many, many years to recover that
  

 6   investment.
  

 7           For us, it's just the fact that we're not having to
  

 8   logistically trying to figure out how to dispose of the whey,
  

 9   which is a huge advantage for us.  Now we can focus on our core
  

10   competency of making cheese, and not worry about a how to
  

11   dispose of that whey.
  

12       JUDGE CLIFTON:  Who next has questions for Mr. Maldonado?
  

13                        CROSS-EXAMINATION
  

14   BY MR. VLAHOS:
  

15      Q.  John Vlahos, also representing the Cooperative
  

16   Proponents of Proposal Number 1.
  

17      A.  Okay.
  

18      Q.  Mr. Maldonado, you mentioned slightly amongst the
  

19   category of differences between costs in California and say
  

20   Wisconsin.  You mentioned labor cost, correct?
  

21      A.  That's correct.
  

22      Q.  And one of the things you mentioned in that regard was
  

23   that the minimum wages by law in Wisconsin are less than those
  

24   in California minimum wages required by law, correct?
  

25      A.  I think they are under the Federal minimum wage, right?
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 1      Q.  They meaning Wisconsin?
  

 2      A.  Wisconsin, yeah.
  

 3      Q.  Do you really know what they are under?
  

 4      A.  I don't know exactly, but I can look into that.  I can
  

 5   get you that information.
  

 6      Q.  No, but you testified that there were differences.
  

 7   What's your basis for testifying that there are differences?
  

 8      A.  The federal minimum wage.
  

 9      Q.  Do you know that they pay the federal minimum wage or
  

10   pay more?
  

11      A.  I have to double check that for you.
  

12      Q.  Your answer right now is you don't know?
  

13      A.  I don't know.
  

14      Q.  Okay.  In fact, you don't know what they pay their
  

15   producers at all?
  

16      A.  I'm not sure what you mean what they pay their
  

17   producers.
  

18      Q.  Cheese plants in Wisconsin, excuse me, I didn't mean
  

19   producers, I misspoke myself.
  

20          You don't know what wages are paid in Wisconsin to the
  

21   workers of a cheese plant?
  

22      A.  I think I have that information, I just don't have it
  

23   readily available for me today.
  

24      Q.  And where is that information?
  

25      A.  I researched it one time sometime ago, and I just, I
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 1   didn't come prepared to answer that specific question.
  

 2      Q.  But you did testify under oath that it was less.
  

 3      A.  I did testify that it's less, yes.
  

 4      Q.  Okay.  Now, are you aware that California producers
  

 5   also face high labor costs?
  

 6      A.  Yes.
  

 7      Q.  And dairy farmers also have to pay higher cost to, for
  

 8   regulatory compliance?
  

 9      A.  Yes.
  

10      Q.  And that they have to pay higher cost to comply with
  

11   environmental regulations?
  

12      A.  That's correct.
  

13      Q.  And that they pay higher workers' compensation?
  

14      A.  Yes.
  

15      Q.  And that they have a higher cost of energy?
  

16      A.  Are you talking about farmers?
  

17      Q.  Yes.
  

18      A.  Yes.  I think everybody in the California is facing the
  

19   same struggles.
  

20      Q.  By the way, you mentioned at some point, I may have
  

21   missed this so bear with me, but you mentioned something about
  

22   co-ops can repool.  Can you explain to me what you meant by
  

23   that in the context?  I think I missed it.
  

24       MR. ENGLISH:  I think you missed it because that's what not
  

25   what he said.  I object.  That's a mischaracterization, he said
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 1   reblend.
  

 2       MR. VLAHOS:  Excuse me, I accept that.  Thank you,
  

 3   Mr. English, reblend.
  

 4   BY MR. VLAHOS:
  

 5      Q.  Can you tell me what you meant by that?
  

 6      A.  Yeah, they can always depool.  For example, we're
  

 7   talking about the this competitor in Houston who can actually
  

 8   depool, and co-ops can reblend.
  

 9      Q.  And what's your understanding of what the co-ops can do
  

10   in reblending?
  

11      A.  Well, they can, they actually, since in this particular
  

12   case, reblending is taking milk out of the Milk Marketing Order
  

13   and then reblending the prices.
  

14      Q.  And what is your basis for saying that they can do
  

15   that, that that particular co-op can do it?
  

16      A.  I don't know.  I don't know if they can or not, but we
  

17   just --
  

18      Q.  So you don't know --
  

19      A.  We can make an assumption that they can.
  

20      Q.  So that was your assumption?
  

21      A.  Correct.
  

22      Q.  Now, you mentioned one of the factors, important
  

23   factors was the ability of plants in Wisconsin to depool.  Do
  

24   you know whether if they depool they, in fact, pay more or less
  

25   than California cheese plants pay for milk?
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 1      A.  We don't know that.  Obviously, that's something that's
  

 2   probably confidential.
  

 3      Q.  So when you testified that it was an advantage because
  

 4   they could depool, you actually have no basis for that, have
  

 5   you?
  

 6      A.  What we do know is they have the ability to depool.
  

 7      Q.  But I'm asking, do you know whether they do depool they
  

 8   actually pay or more less than California cheese producers do?
  

 9      A.  Obviously if they depool, they have the option to pay
  

10   less.  Right?
  

11      Q.  They have the option to pay more also, than the
  

12   California rules?
  

13      A.  Yeah.  I mean.
  

14      Q.  That's all the questions I have.
  

15      A.  Good.
  

16       JUDGE CLIFTON:  Had you finished, Mr. Maldonado?
  

17       MR. MALDONADO:  I finished, yes.
  

18       JUDGE CLIFTON:  All right.  Who else has questions for
  

19   Mr. Maldonado?  Let me take Mr. Miltner first, then Mr. Vetne.
  

20                        CROSS-EXAMINATION
  

21   BY MR. MILTNER:
  

22      Q.  Thank you, your Honor.  Ryan Miltner representing
  

23   Select Milk Producers.
  

24          Mr. Maldonado, in your, I guess it is the second
  

25   paragraph after your introduction, you testified that well, you
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 1   know what, I'm looking at the wrong one.
  

 2          Let's go to the third large paragraph there.  "It is
  

 3   generally acknowledged that a plant must produce at least 1.2
  

 4   million pounds of whey per day in order to reach the economies
  

 5   of scale necessary for a whey plant investment to break even."
  

 6           What information do you rely upon when you say it is
  

 7   generally acknowledged that that is the number?
  

 8      A.  This is information where we actually, through personal
  

 9   experience, and through also a consultant, an expert in the
  

10   business as well.
  

11      Q.  Okay.  Who is the consultant?
  

12      A.  We had various consultants.  We hired a company out of
  

13   Wisconsin to help us build the whey plant.  And when we hired
  

14   them, but the business is no longer, they no longer exist, but
  

15   this consulting firm helped us put this plan together to build
  

16   a whey plant, because we didn't know anything about the whey
  

17   business.
  

18      Q.  You probably know a little more than I do, although I
  

19   know more than the average guy on the street, so somewhere
  

20   between the two of us, hopefully you can help me get some more
  

21   flesh on these bones.  Okay?
  

22      A.  Sure.
  

23      Q.  So your consultant gave you the information and you
  

24   said that's the general acknowledgement you are relying upon?
  

25      A.  That's correct.
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 1      Q.  Okay.  Thank you.
  

 2      A.  And we built it, and so, I mean, we have the
  

 3   experience, we have firsthand experience to prove it.
  

 4      Q.  Sure.  Mr. Beshore asked you some questions about how
  

 5   you handled your whey before 2004.
  

 6      A.  That's correct.
  

 7      Q.  Let me ask, I don't think he asked this specifically.
  

 8   Before you built that whey facility, was your cheese operation
  

 9   profitable?
  

10      A.  Yes, it was profitable.  Yes.  It depended on the milk
  

11   prices and some years are bad, some years are good.
  

12      Q.  As with most businesses?
  

13      A.  Right.
  

14      Q.  Including dairy farming?  Everybody has good years and
  

15   bad years, depending on the markets, right?
  

16      A.  That's correct.
  

17      Q.  On page 3 of your statement, the first bullet point,
  

18   you are talking about the Van Slyke formula, generally?
  

19      A.  Yeah.
  

20      Q.  And you say, "it is well known that in cheese making if
  

21   one starts with approximately 100 pounds of milk, you will get
  

22   more or less, roughly ten pounds of cheese."
  

23      A.  That's correct.
  

24      Q.  Ten pounds of cheese from 100 pounds of milk, the
  

25   moisture in the cheese bears an awful lot on what that actual

4665



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1   yield is though, correct?
  

 2      A.  Right.
  

 3      Q.  So generally, as you increase the moisture in the
  

 4   cheese, the yield also increases proportionally, correct?
  

 5      A.  That's correct, yes.
  

 6      Q.  And the rule of thumb of ten pounds of cheese is, is
  

 7   usually a 38 percent moisture, thereabout, correct?
  

 8      A.  Yes.
  

 9      Q.  Okay.  I don't -- I don't want to know -- well, I do
  

10   want to know, but I know you won't answer -- so let's talk
  

11   about Queso Fresco generally, okay?
  

12      A.  Sure.
  

13      Q.  What's a typical moisture content for Queso Fresco
  

14   cheese?
  

15      A.  I wouldn't be able to answer that, it is confidential
  

16   information.
  

17      Q.  Okay.  We have folks writing about this stuff --
  

18      A.  Correct.
  

19      Q.  -- there are textbooks written about cheese
  

20   manufacturing.
  

21      A.  Sure.
  

22      Q.  And one particular textbook suggests that fresh Queso
  

23   Blanco has an average composition of about 50 to 56 percent
  

24   moisture.  Would that sound reasonable to you?
  

25      A.  For that particular cheese, we don't make that cheese,
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 1   but, yes.
  

 2      Q.  Okay.  For the cheeses you make?
  

 3      A.  Again, that's confidential information.  I won't be
  

 4   able to release that information.
  

 5      Q.  Okay.  For the cheeses you make, I'll finish my
  

 6   question, and then you can answer again.
  

 7      A.  Sorry.
  

 8      Q.  That's all right.  For the cheeses you make, do you see
  

 9   a range of moistures in the finished cheeses, depending on the
  

10   type of cheese?
  

11      A.  There is a range of moisture, yes.
  

12      Q.  And are some of them greater than 38 percent?
  

13      A.  Again, I can't answer that question.
  

14      Q.  You won't tell us if any of your cheeses are on one
  

15   side or the other?
  

16      A.  No, again, this is proprietary information.
  

17      Q.  Okay.  What would a typical manufacturer of Queso
  

18   Blanco cheese expect?
  

19       JUDGE CLIFTON:  Why is that relevant since they don't make
  

20   it?
  

21       MR. MILTNER:  I'm sorry, Queso Fresco.
  

22       JUDGE CLIFTON:  Okay.
  

23       MR. MALDONADO:  What was your question?
  

24   BY MR. MILTNER:
  

25      Q.  What's a typical range that one might expect?  Not you,

4667



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1   I don't care about you anymore.  I will in a few minutes,
  

 2   Mr. English.
  

 3      A.  Again, that is if you are asking about my process, I
  

 4   don't know.  I'm not sure about other processes, but I won't be
  

 5   able to really, or give information about our operation.
  

 6      Q.  Okay.  I didn't ask about your operation, but I'll take
  

 7   your answer at that.
  

 8          Third bullet point on the same page.  You state that
  

 9   "13 plants in California have some sort of whey concentration
  

10   facilities."  The whey operation you have, is that a whey
  

11   concentration facility?
  

12      A.  Yes, it is.
  

13      Q.  It says, of the, further in the same bullet point,
  

14   maybe -- "maybe about a third may have the economies of scale
  

15   to dry permeate and lactose."  I understand that your facility
  

16   does not have the ability to do dry permeate and lactose; is
  

17   that correct?
  

18      A.  That's correct.
  

19      Q.  Moving on to page 4.  This is the first paragraph after
  

20   your four numbered paragraphs there.  Your statement reads,
  

21   "Our experience has been that during the first three to four
  

22   years of our whey operations, we did not see any net profits."
  

23      A.  That's correct.
  

24      Q.  Okay.  So if you started your whey facility in 2004,
  

25   that would cover up to about 2008, am I correct there?
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 1      A.  That's correct.
  

 2      Q.  So after that point did you see any net profits?
  

 3      A.  We did see som profits, but those go, those years go up
  

 4   and down.
  

 5      Q.  Right.
  

 6      A.  Those four years from when we first started, there were
  

 7   some huge losses.
  

 8      Q.  And you said it goes up and down, just like you
  

 9   mentioned in a prior answer that markets change, and some years
  

10   are good and some years are bad?
  

11      A.  After that, yes.
  

12      Q.  Further down on page 4 you have a, you talk about your
  

13   decision, your company's decision to work on its whey disposal,
  

14   or whey handling.  And the paragraph begins with a little (b),
  

15   "the pricing history in 2003 indicated the revenue stream from
  

16   WPC 80 only would be similar to a whole whey powder plant and
  

17   therefore, justified as building a WPC 80 only plant."
  

18          I mean, you did analysis at that point and made the
  

19   best economic decision your company could at that point,
  

20   correct?
  

21      A.  Right, we could have gone either way.
  

22      Q.  Could have gone either way.  Could have done a
  

23   multi-use facility even, correct?
  

24      A.  I'm not sure what you mean by multi-use, but at the
  

25   time we could have done regular whey or WPC, yeah.
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 1      Q.  And there are plants that have the ability to switch
  

 2   back and forth among whey products, correct?
  

 3      A.  I'm not sure if there are other plants that can switch
  

 4   back and forth between regular whey and WPC.  WPC 80 requires a
  

 5   very specialized dryer and membranes and so it's a very
  

 6   different operation compared to just a regular dryer.  For a
  

 7   regular dryer, you need a larger dryer.  For a, to dry whey,
  

 8   you need a larger dryer, and evaporators, so on, so forth.
  

 9      Q.  Sure.  If Marquez had decided to instead go down the
  

10   route of putting in a whey dryer and just do dry whey, would
  

11   your results have more carefully tracked or more accurately
  

12   tracked the price formulas?
  

13      A.  There would be, track, that would be a commodity price,
  

14   yeah, so it would be tracked based on that commodity price.
  

15      Q.  And your losses would have been lower, would you
  

16   expect?
  

17      A.  It would have been about the same, if not more perhaps.
  

18      Q.  Okay.  Why would -- I'm curious as to why your losses
  

19   would have been greater if you are producing a product that
  

20   tracked a commodity included in the price formula?
  

21      A.  I think that the WPC 34 percent, I'm sorry, the WPC 80
  

22   and regular whey, of the regular whey is a very competitive
  

23   market.  You need to economies of scale to be able to compete
  

24   and be able to price yourself, because it is a commodity.  And
  

25   so, since we don't have the economies of scale, we would be at
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 1   a huge disadvantage to sell something that we make very little
  

 2   of.  WPC 80, you can add, there's a value added.  You can make
  

 3   it instant perhaps, if you want, and charge a few pennies extra
  

 4   perhaps.
  

 5      Q.  Are there any other cheese manufacturers in your
  

 6   geographic area?
  

 7      A.  Yes, there are.
  

 8      Q.  Are they, do they have similar whey issues?
  

 9      A.  I know of some that have some serious whey issues, yes.
  

10   At least a couple.
  

11      Q.  I guess collectively with all the whey in your
  

12   geographic area, would you collectively be able to meet the
  

13   economies of scale necessary to make your plant profitable?
  

14      A.  Perhaps.  We just don't -- we need to invest in silos,
  

15   more membranes, of which these other entities have not wished
  

16   to do that.  We haven't been able to do that, either.
  

17      Q.  So presumably, if they are acting rationally, the
  

18   economic cost of making that investment exceed the whatever
  

19   returns they are getting now?
  

20      A.  Right.  It requires a large investment on MBI to make
  

21   initially, it also requires a large investment on the cheese
  

22   manufacturer to make as well, because they would have to
  

23   install a reverse osmosis system to concentrate their
  

24   quantities and so on.  And that type of collaboration has not
  

25   occurred.  And we have tried to get some from some places, and
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 1   we have been successful in others, and others we have not.
  

 2   But, anyway, so I think that there's still opportunities out
  

 3   there to get more whey, yes.
  

 4      Q.  Thank you.  You used an acronym or some initials in
  

 5   your answer there, MBI, is what you said.  What does that stand
  

 6   for?
  

 7      A.  Marquez Brothers International.
  

 8      Q.  Yeah, that makes sense.
  

 9      A.  Okay.
  

10      Q.  In your conclusion you testify that "milk producers are
  

11   not contributing to the investments required to process whey
  

12   and alleviate the environmental problems associated with whey."
  

13   But, I mean, milk processors don't contribute to the
  

14   investments necessary to milk cows, do they?
  

15      A.  No, I guess, as I made it, as a testimony states, is
  

16   that, as we made cheese, we do have that problem of what do we
  

17   do with the whey?  And so obviously we had to make a huge
  

18   investment, endeavor into a new area we've never been before,
  

19   which is whey processing.
  

20      Q.  Kind of like handling manure in one sense, right?  Yes
  

21   or no?
  

22      A.  Like what?
  

23      Q.  Like manure?
  

24      A.  Cow manure?
  

25      Q.  The processors don't kick any money back to the
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 1   producers to help line a lagoon or put in a digester, right?
  

 2      A.  Right.
  

 3      Q.  And when the milk prices are down, producers take all
  

 4   those losses on the farm, right?  The processors don't,
  

 5   correct?
  

 6      A.  No, that's not what I was referring, don't take that
  

 7   out of context.
  

 8      Q.  No, I understand.
  

 9      A.  What I was referring to is the whey operations,
  

10   specifically the whey.  I do feel that the farmers have
  

11   struggled, and my heart pours out to them, and I do wish there
  

12   was something that can be done.  But I was referring
  

13   specifically to the whey operations.
  

14      Q.  You state that your cheese market is highly price
  

15   sensitive and very competitive.  Is that any different from any
  

16   other cheese manufacturer?
  

17      A.  Yes, it's very different from the other cheese
  

18   manufacturers.  Other, such as commodity cheddar cheese, their
  

19   price is a commodity price, so their price is not as price
  

20   sensitive as ours.
  

21      Q.  Not very competitive?
  

22      A.  I, that's a commodity price, so that price is set by
  

23   the Chicago Mercantile Exchange, and so it's a different type
  

24   of cheese.  It's not a specialty type cheese.  Ours is
  

25   specialty type cheese.
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 1      Q.  So when, without asking for specifics about your prices
  

 2   when you price a product, do you pay it to the CME or
  

 3   completely independent of the CME?
  

 4      A.  Again, that's confidential information.
  

 5      Q.  I may have some more questions after I look over a few
  

 6   things, but that's all I have right now.  Thank you.
  

 7       JUDGE CLIFTON:  Thank you, Mr. Miltner.  I think we should
  

 8   take a break, Mr. Vetne, before you come ask questions.  It's
  

 9   4:06.  Let's take 15 minutes.  Please be back and ready to go
  

10   at 4:21.
  

11       (Whereupon, a break was taken.)
  

12       JUDGE CLIFTON:  We're back on record at 4:21.  Mr. Vetne?
  

13       MR. VETNE:  Yes.  John Vetne, representative for Hilmar.
  

14                        CROSS-EXAMINATION
  

15   BY MR. VETNE:
  

16      Q.  Thank you.  Mr. Maldonado, a couple of questions.  The
  

17   really beautiful color illustrations on page 2 and 3, as I
  

18   understand it, do not represent your company's recovery of
  

19   cheese and whey from incoming milk, but is rather theoretical,
  

20   more or less based on cheddar; is that correct?
  

21      A.  That's the theoretical, yes.
  

22      Q.  Okay.  You mentioned that you dispose of the lactose
  

23   permeate as animal feed.  Does that go from, how does -- how
  

24   does that get from your plant to --
  

25      A.  So the lactose feed goes through our own system, it is
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 1   concentrated to about, I believe 20 percent, and 22, 22 and 20
  

 2   percent.  And that is, we have a company who comes there and
  

 3   picks up the lactose and hauls it and uses it for animal feed.
  

 4      Q.  Do you know whether they -- how they use it for animal
  

 5   feed?  Mixed with other feed?
  

 6      A.  I'm not -- I don't know how they use it, but I'm sure
  

 7   they know how to do it.
  

 8      Q.  Does that represent a sale for you or is that something
  

 9   you pay the person to come pick up and dispose of?
  

10      A.  It depends.  It is a sale for us and it's less than a
  

11   penny a pound.  But it is, it -- we don't meet those targets of
  

12   20 or 22 percent solids, then they charge us to pick up that
  

13   whey.
  

14      Q.  Okay.  Do the solids include any fat?
  

15      A.  It does include the whey cream as well, so since we
  

16   cannot recover the whey cream, if we don't do anything with the
  

17   whey cream or the permeate, over 90 percent of the, of that
  

18   solids that go into the whey is basically, basically give it
  

19   away.
  

20      Q.  So all of the whey cream and most of the lactose, the
  

21   lactose that doesn't end up with WPC 80 --
  

22      A.  Right, which is 85 percent of it.
  

23      Q.  -- so that lactose and all of the whey cream ends up in
  

24   a truck somebody picks up, and takes it and use it however they
  

25   will for animal feed; is that correct?
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 1      A.  That's correct, yes.
  

 2      Q.  You indicated that you market your product, not so much
  

 3   to the East Coast, but to the Midwest or the central states; is
  

 4   that correct?
  

 5      A.  Yes.
  

 6      Q.  Your cheese products from say Chicago down the
  

 7   Mississippi River, to --
  

 8      A.  Right.
  

 9      Q.  -- Houston, Galveston?
  

10      A.  We ship our product from Hanford, California, to
  

11   Chicago, and also to Dallas and Houston, yes.
  

12       JUDGE CLIFTON:  I'm sorry, to Dallas and Houston?
  

13       MR. MALDONADO:  Houston, Texas, yes.
  

14   BY MR. VETNE:
  

15      Q.  So you indicate that you package your products into
  

16   consumer type packages at your plant in California.
  

17      A.  That's correct.
  

18      Q.  Okay.  And it goes from there to somebody else's
  

19   warehouse?  Your own warehouse?
  

20      A.  It goes to our own warehouse.
  

21      Q.  You have warehouses at multiple locations?
  

22      A.  We have warehouses at multiple locations, that's
  

23   correct.
  

24      Q.  In the Midwest?
  

25      A.  In the Midwest.  In Chicago, Dallas, Houston, Denver.
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 1      Q.  Okay.  Does it go from there directly to the stores or
  

 2   is there some intermediate warehouses in some places?
  

 3      A.  So it depends on the store.  The majority is direct
  

 4   store delivery.
  

 5      Q.  From your warehouse?
  

 6      A.  From our warehouse, we have our own trucks that deliver
  

 7   the product to the stores.  There are some customers that we do
  

 8   deliver directly to their warehouse, such as Costco or
  

 9   Wal-Mart.
  

10      Q.  The box stores?
  

11      A.  The box stores, yes.
  

12      Q.  You went through a long list of things that make it
  

13   costly for you compared to a competitor that might be located
  

14   in Texas or Wisconsin.  You didn't say much about
  

15   transportation.  How much does it cost to get a pound of cheese
  

16   to your Midwest warehouses?
  

17      A.  That's -- that I think you are right, that's one point
  

18   that should have been included in my testimony, and that is
  

19   transportation cost is very high cost, and currently it is
  

20   about 10 cents per pound.
  

21      Q.  10 cents per pound of finished cheese.  And that's an
  

22   average for your market basket of cheeses?
  

23      A.  That's an average, yes.
  

24      Q.  Okay.
  

25       JUDGE CLIFTON:  Mr. Maldonado, make sure Mr. Vetne's voice
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 1   has died off before you answer him, please.
  

 2       MR. VETNE:  And I don't mean for my voice to die off
  

 3   prematurely.  Sometimes it does that, too.
  

 4   BY MR. VETNE:
  

 5      Q.  You indicated that you don't have much product sold
  

 6   along the East Coast.  Where are the manufacturers of
  

 7   Hispanic-style cheeses that distribute product along the East
  

 8   Coast located?  Are you familiar with that?
  

 9      A.  We do -- we are aware that there are cheese
  

10   manufacturers in the East Coast, New York, and they do
  

11   manufacture and dominate that market area.
  

12      Q.  Okay.
  

13      A.  And also Wisconsin markets, Wisconsin cheese
  

14   manufacturers may also dominate the Eastern part of the Midwest
  

15   and the Eastern part of the United States.
  

16      Q.  Okay.  Thank you.  Thank you very much.  That's all I
  

17   have.
  

18      A.  Okay.
  

19       JUDGE CLIFTON:  Who next will ask questions of
  

20   Mr. Maldonado?  Mr. Francis?
  

21                        CROSS-EXAMINATION
  

22   BY MR. FRANCIS:
  

23      Q.  Thank you.  Will Francis, USDA.  Just a couple things
  

24   to clarify for the record.
  

25          I think earlier it was clarified that when you say
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 1   WPC 80, the 80 is referring to the percent protein?
  

 2      A.  That is correct.
  

 3      Q.  Okay.  So that's a standard?
  

 4      A.  Yes.
  

 5      Q.  The equipment that you use to, and you only do WPC 80;
  

 6   is that correct?
  

 7      A.  That is correct.
  

 8      Q.  Okay.  Is there different equipment that you would use
  

 9   to do WPC 34, or some lower percentage of protein?
  

10      A.  I believe it would be a similar type of equipment, just
  

11   different engineering perhaps.  Different types of membranes, a
  

12   different size dryer.  I think for the most part, you still
  

13   need a pasteurizer or you still need a hose system, and so on.
  

14      Q.  Okay.  And one more thing to clarify.  On page 1, where
  

15   you reference the generally acknowledged statement that you
  

16   were asked a question about, you refer to 1.2 million pounds of
  

17   whey per day.  I just want to clarify, does that mean the
  

18   unprocessed liquid whey that comes off of your cheese making?
  

19   Is that the volume?
  

20      A.  That is correct.  That's the --
  

21      Q.  I just want to clarify it was the pre-WPC 80 processed
  

22   liquid volume, not the finished volume of WPC 80?
  

23      A.  Yeah, that's the whey that comes off the milk.
  

24      Q.  Okay.
  

25      A.  Unprocessed.
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 1      Q.  Okay.  Thank you.
  

 2      A.  And I did find some other testimony, I mean, not
  

 3   testimony, other folks have said that there's 2 million pounds
  

 4   of liquid whey to break even.  So there's a range between 1.2
  

 5   and 2 million pounds, so it is depending on who you talk to,
  

 6   but this is back in 2004.  Perhaps the cost of buying
  

 7   equipment, the cost of construction have increased that, that
  

 8   break even, even higher.
  

 9      Q.  And I didn't hear anyone ask a question about your
  

10   source of incoming milk.  Do you buy directly from producers or
  

11   do you source milk from other cooperatives?
  

12      A.  We source milk from a cooperative.
  

13      Q.  Okay.  And do you have the ability in the -- in the
  

14   finished products that you make, do you have the ability to
  

15   receive non-Grade A milk to manufacture those products?
  

16      A.  Well, we have the ability to receive milk.  We don't,
  

17   because all of our products are Grade A.
  

18      Q.  Okay.  So based on your company, you only receive
  

19   Grade A?
  

20      A.  Only Grade A.
  

21      Q.  Okay.  I'm interested in learning a little more about
  

22   the products.  And I know some of these questions are
  

23   sensitive, I don't want you to reveal confidential business
  

24   information.  But you mentioned the Queso Fresco product is
  

25   classified as 4b under the current CDFA classification system.

4680



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1   Are the other products you mentioned, Panela, Cremoso, cotija,
  

 2   Requeson, and I apologize for my pronunciation, are those all
  

 3   classified as 4b under the current California milk program?
  

 4      A.  Sure.  Yeah.  Those are all cheeses and those are all
  

 5   classified under 4b.
  

 6      Q.  Okay.  And I don't know if you have looked at this, but
  

 7   in both proposals there are Federal Order classifications that
  

 8   would apply.  And we even had an exhibit that was introduced
  

 9   that would kind of cross classify between the California, the
  

10   current California system and the Federal Order system.  Have
  

11   you looked at your individual products to see if any of those
  

12   would potentially change classification?
  

13      A.  No, I have not looked at them.
  

14      Q.  Okay.  And then just quickly.  The other products that
  

15   you mentioned, the drinkable yogurts and the creams, those are
  

16   currently under California's Class 2?
  

17      A.  Class 2, yes.
  

18      Q.  Okay.  And the, I guess same question --
  

19      A.  Right.
  

20      Q.  -- would you expect them to change under the proposed
  

21   Federal Order?
  

22      A.  I would not expect them to change, but if it, that's
  

23   why I am not sure.  My question to you, does that change?  Is
  

24   it changing?  I'm not sure.  Is that what you are --
  

25      Q.  It is possible, but I --
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 1      A.  Okay.
  

 2      Q.  I would suspect for the drinkable yogurt, probably not,
  

 3   and for the creams probably not, but I'm not familiar with your
  

 4   specific products.  Our standard answer is, we defer to the
  

 5   Market Administrator.
  

 6      A.  Got it.
  

 7      Q.  And then the final question I have relates to small
  

 8   business.  And so I know you have a different perspective on
  

 9   whether your firm is a small business or not.  But we do have a
  

10   definition that we use for the purposes of these hearings, and
  

11   for processing facilities, the Small Business Administration
  

12   sets a standard of 500 employees or less for classification as
  

13   a small business.  And so the question is, would Marquez
  

14   Brothers International fit into that classification of having
  

15   500 employees or fewer?
  

16      A.  I think we're right at the borderline.  At the plant we
  

17   have less than 200, but the, it would, with the sales force and
  

18   so on, it could be up to 500, perhaps a little more.
  

19      Q.  Okay.  I think that's all I have.  Thank you.
  

20       JUDGE CLIFTON:  Sure.  Are there any other questions for
  

21   Mr. Maldonado?  Yes, Mr. Vandenheuvel.
  

22                        CROSS-EXAMINATION
  

23   BY MR. VANDENHEUVEL:
  

24      Q.  Rob Vandenheuvel, Milk Producers Council.
  

25           Yeah, Mr. Maldonado, I just wanted to clarify one thing
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 1   that I thought I heard that I wasn't sure, because it wasn't in
  

 2   your written testimony.  You were talking about some of the
  

 3   challenges that you were facing leading up to the investment in
  

 4   the whey processing facility, and you talked about managing a
  

 5   hundred loads of milk coming into the plant and 80 loads of
  

 6   whey going out.  Did I hear that correctly?
  

 7      A.  That was hypothetical, to prove a point.
  

 8      Q.  Okay.  So those were not --
  

 9      A.  No, I did that on purpose so I won't reveal my numbers.
  

10      Q.  All right.  That's all I have.  Thank you.
  

11       JUDGE CLIFTON:  Mr. Miltner?
  

12                        CROSS-EXAMINATION
  

13   BY #1:
  

14      Q.  Ryan Miltner.
  

15          Mr. Maldonado, I'm hoping you can help educate me a
  

16   little.  What's the difference between a Queso Blanco and a
  

17   Queso Fresco?
  

18      A.  Queso Blanco is a different process that is, it is
  

19   curd, not, it is not grinded.  And it is, it has a different
  

20   temperature, a different cooking formula.
  

21      Q.  How does that compare with Queso Fresco?
  

22      A.  Again, different formulas.
  

23      Q.  Are you familiar with the Journal of Food Science?
  

24      A.  No.
  

25      Q.  Okay.  If a journal such as that said that Queso Fresco
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 1   is a high moisture cheese, would that be consistent with your
  

 2   understanding of the process and the finished product?
  

 3      A.  Of the what?
  

 4      Q.  Of the finished product?
  

 5      A.  For which product?
  

 6      Q.  Queso Fresco?
  

 7      A.  Yes.
  

 8      Q.  Okay.  What's the shelf life of Queso Fresco?
  

 9      A.  I believe it depends on --
  

10      Q.  Okay.  If it is the vacuum, I'm sorry, I didn't mean
  

11   to, I thought were you done.  Go ahead.
  

12      A.  It depends on what type of packaging.
  

13      Q.  Okay.  What are the different types of packaging that
  

14   your products come in?
  

15      A.  So we have bulk size and we have the retail size, the
  

16   small ten ounce.  So the bulk size will have a less shelf life,
  

17   and the retail small size will have a longer shelf life.
  

18      Q.  Are your packages typically vacuum packed?
  

19      A.  Yes.
  

20      Q.  Are the bulk packages vacuum packed?
  

21      A.  That's correct.
  

22      Q.  They both are?
  

23      A.  Yes.
  

24      Q.  If in addition to categorizing Queso Fresco as a high
  

25   moisture cheese, but then also saying that, defining high
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 1   moisture cheese as over 50 percent moisture, is that consistent
  

 2   with your understanding of Queso Fresco?
  

 3      A.  Again, you are leading me to say something about our
  

 4   company, about our percentages, and high moisture.  I prefer to
  

 5   refrain from answering that question.  You are generally in the
  

 6   right vicinity, yes.
  

 7      Q.  Thank you.  And earlier you testified that your
  

 8   products are, particularly your cheeses, are distributed
  

 9   nationwide, correct?
  

10      A.  I think I corrected that by saying that we're mostly in
  

11   the Western states.
  

12      Q.  Did you also say you are in the Midwestern states?
  

13      A.  Midwestern states, yes.  The Midwest to, we do have
  

14   some products on the, perhaps in the East Coast, but very
  

15   specific stores, perhaps.
  

16      Q.  When you say Midwest, would that include areas like
  

17   Wisconsin, and Chicago, Kansas City?
  

18      A.  Yes.  I'm not sure how much presence we have out there,
  

19   since we do have a warehouse in Chicago, sure our Chicago
  

20   distribution center does have some presence out there.
  

21      Q.  Does your company participate in the CDFA price
  

22   hearings?
  

23      A.  Yes.
  

24      Q.  Do you recall a hearing from, let me make sure I get
  

25   the date correct here.  Do you recall a hearing in September of
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 1   2013, a temporary adjustment to whey valuation?
  

 2      A.  I don't recall specifically that date, but I do recall
  

 3   I have been involved in multiple hearings.
  

 4      Q.  Okay.  In that hearing there was testimony that the
  

 5   cost to transport finished cheese to Wisconsin was
  

 6   approximately 8 cents per pound.  Does that sound accurate to
  

 7   you?
  

 8      A.  That sounds accurate.  That cost is now increased to 10
  

 9   cents.
  

10      Q.  And for the, for determining the cost of shipping, does
  

11   it matter whether it is a pound of cheese, or a pound of yogurt
  

12   product, or a cultured product, or anything?
  

13      A.  The truck load easily takes about 40,000 pounds of
  

14   weight.  So we take the cost of what that, the cost of the
  

15   transport, divided by those pounds, and come out with the
  

16   pounds, cost per pound.
  

17      Q.  So it matters less what the particular product is, it
  

18   is just a function of weight and distance?
  

19      A.  Right.
  

20      Q.  Okay.
  

21      A.  Our goal is to maximize the weight on that truck load.
  

22      Q.  Great, thank you very much.
  

23      A.  Sure.
  

24       JUDGE CLIFTON:  What other questions are there for
  

25   Mr. Maldonado?  Mr. Francis?
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 1                        CROSS-EXAMINATION
  

 2   BY MR. FRANCIS:
  

 3      Q.  Will Francis, USDA.
  

 4           Thanks to my colleagues, they did point out that in
  

 5   Exhibit 62, which, so that's the table, the classification, the
  

 6   dairy products that was prepared by CDFA and it's available on
  

 7   their website.  And we did specifically request that that be
  

 8   introduced into the record to pick up the footnotes, so the
  

 9   footnotes that appear on the side of the page that are kind of
  

10   in the shaded gray areas, it makes reference that certain
  

11   products, when they are sold outside of the U.S., receive
  

12   Class 4a.  So I want to correct what I stated earlier, is that
  

13   under the Federal Order we would not expect that these are --
  

14   let me just say that differently.  Currently under the other
  

15   Federal Orders, we do not price things differently.  So a
  

16   Class 2 classification, regardless of where the sale occurs, is
  

17   a Class 2 classification.
  

18      A.  Very good.
  

19      Q.  Some of your products, we're not sure how they would
  

20   fall in, if it is in more like a sour cream type product, or
  

21   what's listed here is fromage fresh, and some of the yogurts
  

22   that are on the back of the page also.  That's it.  Thank you.
  

23      A.  Thank you.
  

24       JUDGE CLIFTON:  And that's for Mr. Maldonado to take with
  

25   him?
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 1       MR. FRANCIS:  Yes.
  

 2       JUDGE CLIFTON:  Good, thank you.  All right.  I think
  

 3   that's it.  Mr. Maldonado, thank you so much,
  

 4       MR. ENGLISH:  Wait, you never asked for redirect.
  

 5       JUDGE CLIFTON:  Redirect?  Well, actually, I thought he did
  

 6   so well, I didn't think you would have any.
  

 7       MR. ENGLISH:  Well, you are right but there were a couple
  

 8   of things that got confused because of cross-examination.
  

 9                      REDIRECT EXAMINATION
  

10   BY MR. ENGLISH:
  

11      Q.  So just to be clear, because, provided implication that
  

12   you looked at something from Mr. Dryer.  When you prepared your
  

13   testimony, what we have called Exhibit 96, without knowing it
  

14   was already in the record, had you put it in as Exhibit A to
  

15   your testimony?
  

16      A.  Yes.
  

17      Q.  Okay.  So we just, in order not to add yet another
  

18   document to the record that was already in the record, we
  

19   simply changed that Exhibit A to Exhibit 96, correct?
  

20      A.  Correct.
  

21      Q.  You had not seen any of Mr. Dryer's testimony, correct?
  

22      A.  No.
  

23      Q.  Or his exhibits?
  

24      A.  No.
  

25      Q.  Now, in answer to some questions Mr. Blaufuss --
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 1       JUDGE CLIFTON:  You know, I just can't let it go.  You had
  

 2   not seen any of Mr. Dryer's testimony; is that correct?  No.
  

 3   No.  I don't know what the answer is.  Try it again.
  

 4       MR. ENGLISH:  Had you seen any of Mr. Dryer's testimony
  

 5   before Mr. Beshore asked you questions about it today?
  

 6       MR. MALDONADO:  No, I had not seen any testimony.
  

 7   BY MR. ENGLISH:
  

 8      Q.  Thank you, your Honor.  So Mr. Vlahos asked you some
  

 9   questions, and particular he focused on the minimum wage issue.
  

10   And I believe what you said was the last time you looked at it,
  

11   Wisconsin was at the federal minimum wage?
  

12      A.  Yes.
  

13      Q.  So if I told you that while you were up there, I looked
  

14   at the United States Department of Labor Wage, and today, for
  

15   2015, Wisconsin is still listed as a state with minimum wage
  

16   rate, the same as the federal.  That would confirm what you had
  

17   looked at a couple of years ago, correct?
  

18      A.  Correct.
  

19      Q.  Is that correct?
  

20      A.  That's correct.
  

21      Q.  That's all my questions, your Honor.
  

22       JUDGE CLIFTON:  Thank you.  Mr. Maldonado, I thank you very
  

23   much for your testimony.  It was very helpful.
  

24       MR. MALDONADO:  All right.  Thank you.  I appreciate it.
  

25       JUDGE CLIFTON:  I do have to say, I would hate to be in the
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 1   position of the United States Department of Agriculture with
  

 2   repeated cautions that the gathered data has flaws, and an
  

 3   inability to get answers from the horse's mouth because of
  

 4   proprietary concerns.  It's got to be very difficult.
  

 5           I so appreciate the way Dr. Schiek had the cooperatives
  

 6   get together, not the cooperatives, who did Dr. Schiek have get
  

 7   together?  Somebody.
  

 8       MR. ENGLISH:  Are you talking about the ESL testimony?
  

 9       JUDGE CLIFTON:  Well, okay, let me tell you what I'm
  

10   talking about, you can tell me who got them together.  Somebody
  

11   got them together, because cooperatives wouldn't reveal to one
  

12   another, but they would reveal to an expert.  Was that
  

13   Mr. Hollon?
  

14       MR. ENGLISH:  That was Mr. Beshore that got his clients to
  

15   do that.
  

16       JUDGE CLIFTON:  Okay.  Mr. Beshore got that.  So we got
  

17   usable information.
  

18       MR. ENGLISH:  And ESL, Mr. Herbein put together information
  

19   with respect to a study.
  

20       JUDGE CLIFTON:  Okay.  Obviously somebody's got to figure
  

21   out how to give USDA the statistics they have got to have to
  

22   make an informed decision.  I don't know how you are going to
  

23   do it, but it is so needed.  All right.  What time is it,
  

24   Mr. English?
  

25       MR. ENGLISH:  It's 4:47.
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 1       JUDGE CLIFTON:  So how quickly can we do Mr. Ahlem's
  

 2   testimony?
  

 3       MR. ENGLISH:  Not in that timeframe, your Honor.  And he
  

 4   also, he has jury duty tomorrow, so I would rather we not try
  

 5   to start him.
  

 6       MR. AHLEM:  Can you get me out of jury duty?
  

 7       JUDGE CLIFTON:  No, I can't.  That is a high duty.  And I
  

 8   cannot get you out of that.  All right.  Then, Mr. English,
  

 9   what are your plans?
  

10       MR. ENGLISH:  Well, I mean, we only have eight minutes
  

11   before we have to give a summary, so I am not sure that's worth
  

12   doing anything.  I do have Mr. Zolin with a short statement,
  

13   but I'm not sure I would get him on the stand and get it
  

14   distributed before we quit.
  

15       JUDGE CLIFTON:  I like the idea of your getting it
  

16   distributed.  Now, let's try that.  Ms. Elliott, will this be
  

17   106?
  

18       MS. ELLIOTT:  That's correct.
  

19       JUDGE CLIFTON:  All right.  This is Exhibit 106.
  

20            (Thereafter, Exhibit 106 was marked
  

21            for identification.)
  

22       JUDGE CLIFTON:  We'll take a moment while those documents
  

23   are distributed.
  

24       MR. ENGLISH:  Just to be clear, I referenced yesterday that
  

25   actually last week I said we would have one witness about
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 1   Uniform Provisions.  This is Mr. Zolin's testimony on Uniform
  

 2   Provisions.  I just want to set the stage.
  

 3       JUDGE CLIFTON:  Very well.  They're still distributing the
  

 4   exhibit, but Mr. Zolin, you remain sworn.  Will you please
  

 5   again state and spell your name?
  

 6       MR. ZOLIN:  My name is Alan Zolin.  A-L-A-N.  Z-O-L-I-N.
  

 7       JUDGE CLIFTON:  If you do not have a copy of Exhibit 106,
  

 8   would you raise your hand?  Ms. Taylor in the back does not
  

 9   have one.  Mr. English, you may proceed.
  

10                       DIRECT EXAMINATION
  

11   BY MR. ENGLISH:
  

12      Q.  All right.  So, Mr. Zolin, I have already examined you
  

13   in the past with your credentials.  I think you can just go
  

14   ahead and read Exhibit 106.
  

15      A.  Okay.
  

16   Introduction
  

17           My name is Alan Zolin.  I'm the owner and sole
  

18   proprietor of Zolin International, LLC, a dairy supply chain
  

19   and dairy policy consulting company.  I have been retained by
  

20   Hilmar Cheese Company to work with Dairy Institute of
  

21   California (DIC) to develop an alternative proposal to
  

22   Cooperative Proposal Number 1.  I have worked with a task force
  

23   made up of a number of representatives from DIC member
  

24   companies, in order to develop and submit Proposal 2.
  

25   /////
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 1   Purpose
  

 2           The purpose of my testimony today is to discuss the
  

 3   Part 1000 -- General Provisions of Federal Milk Marketing
  

 4   Orders and areas it has been incorporated into Proposal 2.
  

 5   In drafting Proposal 2, we looked at Section 1000 as an area
  

 6   where the general provisions would meld with our overall
  

 7   proposal and not require DIC to invent, I'm sorry, to reinvent
  

 8   the wheel in creating order language.  In fact, after review,
  

 9   we found a significant portion of Section 1000 that we
  

10   determined we would reference and not need to make any changes.
  

11   It has been stated in previous testimony from the proponents of
  

12   Proposal 1, that the attempt to simplify and eliminate
  

13   unnecessary repetition of regulation should be a goal we aspire
  

14   to achieve.  Proponents of Proposal Number 2 agree with this
  

15   goal.  The areas of Section 1000 that Proposal 2 incorporates
  

16   with no changes, are:  Sections 2 through 6; Section 8;
  

17   Sections 15 through 19; Sections 25 through 28; Section 41;
  

18   Section 52; Section 70; Section 74; Section 77 through 78;
  

19   Section 86; and finally, Section 90.  There are sections
  

20   included above that are labeled "Reserved".  These sections are
  

21   17, 41, and 74.  These sections have no language associated
  

22   with them.
  

23           In the drafting of Proposal Number 2, we noticed a
  

24   number of Section 1000 provisions would need to be added to the
  

25   actual order 1051 language because of the termination of the
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 1   Western Order, Part 1135, and our proposed creation of a 9(d)
  

 2   handler (the purpose of this section I will discuss
  

 3   separately).  I guess I should say at a later date.
  

 4   Section 1051.14 is an example of one such section.  We saw that
  

 5   the language in Section 1000.14 had a reference to a terminated
  

 6   order, 1135.11 provision.  We took the opportunity to remove
  

 7   that reference.  Other Section 1000 areas where this occurred
  

 8   were Section 42 and Section 44.  We believe that we made no
  

 9   substantive change, and I would like to cross out the word
  

10   "intended", to those provisions, other than to remove the
  

11   1135.11 reference and add the 9(d) reference.
  

12           Finally, we made a small change to Section 1 by adding
  

13   the words "unless otherwise specified".  We felt its addition
  

14   helped with clarity.  This concludes my testimony on this
  

15   issue.
  

16       JUDGE CLIFTON:  Thank you, Mr. Zolin.
  

17           Ms. Elliott, on page 2 of Exhibit 106, will you strike
  

18   the word "intended" in the next to the last line?
  

19       MS. ELLIOTT:  Yes.
  

20       JUDGE CLIFTON:  And will you insert the word "and" between
  

21   Section 42 and Section 44 at the beginning of that line.
  

22       MS. ELLIOTT:  Yes.
  

23       JUDGE CLIFTON:  Thank you.  Mr. English?
  

24   BY MR. ENGLISH:
  

25      Q.  I just had a couple questions.  Chip English.  Just a
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 1   couple of questions, your Honor.
  

 2           So Mr. Wegner already read a number of these, if not
  

 3   all of them, into the record.
  

 4      A.  That is correct.
  

 5      Q.  And we saw no need to read them in the record again,
  

 6   correct?
  

 7      A.  Yes.
  

 8      Q.  So you have just listed out those sections which I
  

 9   think cover topics 2 through 5 and 9, and so sort of a list of
  

10   those where we made no changes whatsoever, correct?
  

11      A.  That is correct.
  

12      Q.  And a number of them, as you have indicated, are
  

13   literally to conform to the fact that we no longer have a
  

14   Western Order, correct?
  

15      A.  That is correct.
  

16      Q.  Or to insert a provision that you are going to talk
  

17   about with respect to Topic 2 at a later date, which is the
  

18   9(d) proprietary bulk tank handler provision, correct?
  

19      A.  That is correct.
  

20      Q.  Okay.  Your Honor, I'm done with the direct
  

21   examination.  I move admission of Exhibit 106 and I note that
  

22   it is now 4 minutes to the hour, so if people want a preview,
  

23   that's it.
  

24       JUDGE CLIFTON:  Thank you.
  

25       MR. ENGLISH:  Obviously he'll be available for
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 1   cross-examination tomorrow at some point.
  

 2       JUDGE CLIFTON:  All right.  Very good.  With regard to the
  

 3   admission into evidence of Exhibit 106, does anyone wish to
  

 4   question the witness before determining whether you object?  No
  

 5   one.  Is there any objection to the admission into evidence of
  

 6   Exhibit 106?  There are none.  Exhibit 106 is admitted into
  

 7   evidence.
  

 8            (Thereafter, Exhibit 106 was
  

 9            received into evidence.)
  

10       JUDGE CLIFTON:  Mr. Zolin, you plan to be here tomorrow?
  

11       MR. ZOLIN:  I do.
  

12       JUDGE CLIFTON:  Good.  Thank you.  You may step down.
  

13   Cross-examination of Mr. Zolin will happen tomorrow, if any.
  

14   Mr. English?
  

15       MR. ENGLISH:  So for a preview tomorrow, depending on who
  

16   is here first thing in the morning and what our needs are, it
  

17   may be that Mr. Zolin goes on then, or maybe because he's
  

18   flexible, I think in reviewing today, it might have been, might
  

19   have thought of it differently.  I might have asked Mr. DeJong
  

20   to wait.  But as it is, because, I really, I apologized to
  

21   Mr. Ahlem, he's not getting on today.
  

22           Mr. Ahlem has jury duty tomorrow.  It may be that he
  

23   gets excused in such a way that he can make it here tomorrow.
  

24   And I obviously will defer to him tomorrow if, for some reason
  

25   he does get excused.

4696



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII

 1           Other than Mr. Zolin and Mr. Ahlem, we do have
  

 2   witnesses expected from Cacique, C-A-C-I-Q-U-E, a Mr. Mack
  

 3   Moore, M-O-O-R-E, and a Gil DeCardenas, G-I-L, De
  

 4   C-A-R-D-E-N-A-S, for Cacique, and for Farmdale, a Mr. Scott
  

 5   Hofferber, H-O-F-F-E-R-B-E-R.
  

 6           And then, and I think I have been singing this song
  

 7   since last Wednesday, Mr. Blaufuss, tomorrow.
  

 8       JUDGE CLIFTON:  You know, I'm delighted that you have it
  

 9   all ready to go.  And I know we don't ever get it all done, but
  

10   I'm still delighted that you have it all ready to go.
  

11       MR. ENGLISH:  Thank you, your Honor.
  

12       JUDGE CLIFTON:  You're welcome.  I will see you all here
  

13   tomorrow.  We'll go on record at 9:00.  Ms. Elliott?
  

14       MS. ELLIOTT:  Pamela Elliott with the USDA.  Per your
  

15   request, Judge, we have redacted the "Deposition" on some of
  

16   the exhibits that we had up online.  Those were six, and so all
  

17   of those have been changed, and the updated version is up there
  

18   now.
  

19       JUDGE CLIFTON:  Terrific.  I love it.  Thank you.  Well
  

20   done.
  

21       MS. ELLIOTT:  You're welcome.
  

22       JUDGE CLIFTON:  Very good.  All right.  We go off record at
  

23   4:59.
  

24       (Whereupon, the evening recess was taken.)
  

25                            ---o0o---

4697



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIII
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 2
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 1          TUESDAY, OCTOBER 27, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We are back on record, it is
  

 3   October 27, 2015.  It's a Tuesday.  It's 9:00 in the morning.
  

 4   We're in Clovis, California, and today is Day 24 of the milk
  

 5   hearing.  My name is Jill Clifton.  I'm the United States
  

 6   Administrative Law Judge who is assigned to take in the
  

 7   evidence at this hearing.  I am a USDA employee.  My
  

 8   involvement with the decision making process ends when I
  

 9   certify the record.  That is, I say what the exhibits are, I
  

10   say what the transcript volumes and pages are, and I have made
  

11   any corrections to the transcript using as guidance, proposals
  

12   made by anyone who wishes to propose a change.
  

13           All right.  Let me now take the appearances of others
  

14   participating.  I would like to begin with USDA employees, and
  

15   after that go onto other participants in the hearing.
  

16       MR. FRANCIS:  Good morning.  William Francis,
  

17   F-R-A-N-C-I-S, Dairy Marketing Specialist United States
  

18   Department of Agriculture Marketing Services, Dairy Programs.
  

19       MS. MAY:  Good morning, Laurel May, USDA AMS Dairy Program
  

20   Marketing Specialist.
  

21       MS. ELLIOTT:  Hello, my name is Pamela Elliott,
  

22   E-L-L-I-O-T-T, I am a Marketing Specialist with the USDA AMS
  

23   Dairy Program.
  

24       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

25   Assistant to the Deputy Administrator Dairy Programs
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 1   Agricultural Marketing Service U.S. Department of Agriculture.
  

 2       MR. MYKRANTZ:  John Mykrantz, J-O-H-N, M-Y-K-R-A-N-T-Z
  

 3   Agricultural Economist with the Pacific Northwest and Arizona
  

 4   Orders on detail with Dairy Programs.
  

 5       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R.
  

 6   Agricultural Economist for the Upper Midwest Milk Marketing
  

 7   Area Federal Order 30, on detail with USDA Dairy Programs.
  

 8       MR. HILL:  Good morning, I'm Brian Hill, B-R-I-A-N,
  

 9   H-I-L-L, with the Office of the General Counsel's Regulatory
  

10   and Food Safety Programs Division.
  

11       MS. CHILUKURI:  Good morning, I'm Rupa Chilukuri, R-U-P-A,
  

12   C-H-I-L-U-K-U-R-I, and I'm an Attorney with the Office of the
  

13   General Counsel.
  

14       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

15   B-E-S-H-O-R-E, Attorney for the three cooperatives which are
  

16   Proponents of Proposal Number 1, California Dairies, Dairy
  

17   Farmers of America, and Land O'Lakes.
  

18       MR. VLAHOS:  Good morning, John Vlahos, J-O-H-N,
  

19   V-L-A-H-O-S, with the firm of Hanson Bridgett, H-A-N-S-O-N,
  

20   B-R-I-D-G-E-T-T, co-counsel for the co-op Proponents of the
  

21   Proposal Number 1.
  

22       JUDGE CLIFTON:  Mr. Vlahos, if you would come back to the
  

23   podium.  I didn't take your appearance in the morning but I
  

24   know that you were here shortly after noon yesterday, and I
  

25   just wanted to note that.
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 1       MR. VLAHOS:  Thank you very much.
  

 2       JUDGE CLIFTON:  You're welcome.
  

 3       MR. SCHAD:  Good morning, my name is Dennis Schad,
  

 4   S-C-H-A-D, I work for Land O'Lakes.
  

 5       MR. ENGLISH:  Good morning, your Honor, my name is
  

 6   Chip English, C-H-I-P, E-N-G-L-I-S-H, I'm an Attorney with the
  

 7   law firm of Davis, Wright, Tremaine, with my principle office
  

 8   in Washington DC.  I'm here on behalf Proponents of Proposal 2,
  

 9   Dairy Institute of California.
  

10       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y, V - as
  

11   in Victor -- U-L-I-N, I'm also an Attorney representing the
  

12   Dairy Institute of California.
  

13       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

14   K-A-L-D-O-R, Executive Director of Dairy Institute of
  

15   California.
  

16       MR. HOFFERBER:  Good morning, your Honor, I'm
  

17   Scott Hofferber, S-C-O-T-T, H-O-F-F-E-R-B-E-R, and I'm with
  

18   Farmdale Creamery.
  

19       MR. RAMIREZ:  Good morning, my name is Miguel Ramirez,
  

20   R-A-M-I-R-E-Z, I'm with Leprino Foods in Denver, Colorado.
  

21       MR. ZOLIN:  My name is Alan Zolin, A-L-A-N, Z-O-L-I-N, I'm
  

22   a consultant representing Hilmar Cheese.
  

23       MR. DeJONG:  James DeJong, D-E, J-O-N-G, Dairy Policy
  

24   Economic Analyst with Hilmar Cheese, dairy farmer-owned
  

25   manufacturer of cheese, whey, and milk powders.
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 1       MR. De CARDENAS:  Good morning, Gil de Cardenas with
  

 2   Cacique, G-I-L, d e, C-A-R-D-E-N-A-S, thank you.
  

 3       MR. MOORE:  Good morning, your Honor, Mac Moore with
  

 4   Cacique, M-O-O-R-E.
  

 5       JUDGE CLIFTON:  And how is Mac spelled?
  

 6       MR. MOORE:  M-A-C.
  

 7       MR. VETNE:  John Vetne, also a representative for Hilmar
  

 8   Cheese Company.
  

 9       MR. BLAUFUSS:  Rob Blaufuss, B-L-A-U-F-U-S-S, with
  

10   Dean Foods Company.
  

11       MS. HANCOCK:  Nicole Hancock, I'm an Attorney with Stole
  

12   Rives, S-T-O-E-L, R-I-V-E-S, I represent the California
  

13   Producer Handlers Association and Ponderosa Dairy.
  

14       MR. VANDENHEUVEL:  Rob Vandenheuvel,
  

15   V-A-N-D-E-N-H-E-U-V-E-L, here on behalf of Milk Producers
  

16   Council, a California dairy farmer trade association.
  

17       MR. MILTNER:  Good morning, Ryan Miltner, M-I-L-T-N-E-R,
  

18   Attorney for Select Milk Producers.
  

19       JUDGE CLIFTON:  Thank you.  Is there anyone who has not yet
  

20   come to the podium today who expects to testify today?  All
  

21   right.  I see no one at this time.
  

22           I would like now to take announcements and other
  

23   preliminary issues.
  

24       MS. MAY:  Good morning, Laurel May, again.  As you know, we
  

25   are in this room today, and then tomorrow we will be in the
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 1   Independence Room for the rest of the week.  I will find out
  

 2   some time today whether or not we can leave our things here in
  

 3   the building or if we need to completely take them away, and I
  

 4   will let you know that later.
  

 5           As always, anybody that would like to, is invited to
  

 6   testify at this hearing, and anybody who would like to ask
  

 7   questions of any of the witnesses may do so.
  

 8           We are broadcasting via live audio feed, and that link,
  

 9   if you want to send it to people, is www.ams.usda.gov/live.
  

10           We are recording transcripts of this hearing, which are
  

11   available approximately two weeks after the end of each hearing
  

12   week, and those are available for you to see at our AMS dairy
  

13   site.  And some copies of exhibits that we have already been
  

14   presented with, are in the file boxes on the table in the back
  

15   of the room if you would like to help yourself to any of those.
  

16           At the end of the day yesterday, Mr. Zolin was on the
  

17   stand giving us his testimony, and I believe today we are going
  

18   to switch gears a little bit and hear from some of the
  

19   gentlemen that introduced themselves earlier.  So I will let
  

20   Mr. English describe his plan.
  

21       MR. ENGLISH:  Good morning, again, your Honor,
  

22   Chip English.
  

23           So partly because of how things went yesterday with
  

24   witnesses, I think as a general matter going forward, if we
  

25   have witnesses who are here for the long-term, they have to go
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 1   later in the day, so that if we have witnesses who need to get
  

 2   out today, or in future days, we'll put them on.  So for
  

 3   instance, I think if I had known how things were going to go
  

 4   yesterday, and my dis-accommodation of Mr. Ahlem, I probably
  

 5   would have suggested to Mr. DeJong that he wait so that we
  

 6   could get all these things done.  But that's, in retrospect,
  

 7   that's sort of helping people look at how to go in the future,
  

 8   at least as I plan to do it.  That's how I would like to do it.
  

 9           So I literally put Mr. Zolin on the stand yesterday
  

10   because we had about ten minutes, and as it turned out, he had
  

11   a statement that worked out in ten minutes.  But I don't think
  

12   doing his cross now is necessary, and so what I would like to
  

13   do is have the following order today:
  

14           For Farmdale, the first witness will be
  

15   Scott Hofferber, whose already introduced himself for the day;
  

16   and followed by Cacique.  And that will be, I have already let
  

17   USDA know, the two gentlemen would like to testify as a panel
  

18   for more efficiency, especially for cross-examination.
  

19           Obviously, if and when Mr. Ahlem shows up, my
  

20   understanding is that he will know by 1:00 p.m. today about the
  

21   jury duty issue, and so he could be here sometime in the
  

22   mid-afternoon.  We will absolutely accommodate him.
  

23           The next witness on the list, tomorrows, after
  

24   tomorrows, after tomorrows, is Rob Blaufuss for Dean Foods.
  

25   And my anticipation, based upon how yesterday went, is that
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 1   will fill the list.  If it doesn't, I will deal with it then.
  

 2       JUDGE CLIFTON:  Thank you.  That's very helpful.  Are there
  

 3   any other preliminary issues?  I will read into the hearing,
  

 4   the transcript, excuse me, the docket number by which this case
  

 5   is known by the Hearing Clerk in the U.S. Department of
  

 6   Agriculture.  In brackets, [AO] number 15-0071.  The AO stands
  

 7   for agreements and orders.
  

 8           I just wanted to ask, for those of you who have
  

 9   exhibits that you have prepared ahead of time, how many of you,
  

10   and I'll just ask counsel to raise their hands, how many of you
  

11   are making the initial copies of those at a commercial place,
  

12   like a Fed Ex office, or, you know, Kinko's or something like
  

13   that?  Okay.  Nearly everybody.  I would like you to keep
  

14   trying to do that, if you can.  We have this copy machine here,
  

15   but as you probably have noticed, sometimes we need it
  

16   immediately for a speaker whose just arrived, and it's very
  

17   helpful if it's available then.  So, that we'd still like to
  

18   use it whenever we need it, but not for major production, if we
  

19   can.
  

20       MR. ENGLISH:  And this is Chip English.  Your Honor, we're
  

21   trying very hard.  Every once in awhile something goes wrong.
  

22   We appreciate the fact that it is here.  But, for instance,
  

23   Mr. Hofferber actually brought his own copies today, as did
  

24   Cacique, so they have been made elsewhere, and we're very hard
  

25   to make those offsite.  But obviously, every once in awhile
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 1   like a one-page exhibit or something, and we really appreciate
  

 2   USDA's having the machine here.
  

 3       JUDGE CLIFTON:  Excellent.  All right.  You may call your
  

 4   first witness, Mr. English.
  

 5       MR. ENGLISH:  So I call to the stand Scott Hofferber of
  

 6   Farmdale Creamery.
  

 7       JUDGE CLIFTON:  Please make yourself comfortable.
  

 8   Ms. Elliott, we're marking an exhibit, will it be 107?
  

 9       MS. ELLIOTT:  That's correct.
  

10       JUDGE CLIFTON:  All right.  107,
  

11            (Thereafter, Exhibit 107 was marked
  

12            for identification.)
  

13       JUDGE CLIFTON:  The exhibits are being distributed now.
  

14       MR. ENGLISH:  Your Honor, between passing out the exhibits
  

15   and the fly swatters, I lost track of what the exhibit number
  

16   was.
  

17       JUDGE CLIFTON:  107.
  

18       MR. ENGLISH:  Thank you.
  

19       JUDGE CLIFTON:  Please raise your hand if you do not yet
  

20   have a copy of Exhibit 107.  USDA is going to share for now.
  

21   All right.
  

22           I would like to swear you in in a seated position.
  

23   Would you raise your right hand, please?  And I'm going to have
  

24   you speak into the microphone rather than to me, and we'll test
  

25   how close you need to be.
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 1       MR. HOFFERBER:  Certainly.
  

 2       JUDGE CLIFTON:  All right.  Do you solemnly swear or affirm
  

 3   under penalty of perjury that the evidence you will present
  

 4   will be the truth?
  

 5       MR. HOFFERBER:  I do.
  

 6       JUDGE CLIFTON:  Please state and spell you name.
  

 7       MR. HOFFERBER:  My name is Scott Hofferber, spelled
  

 8   S-C-O-T-T, H-O-F-F-E-R-B-E-R.
  

 9       MR. ENGLISH:  So a couple preliminary things.
  

10       JUDGE CLIFTON:  And you are?
  

11       MR. ENGLISH:  Chip English.
  

12           So Mr. Hofferber's statement really consists of 11
  

13   pages.  And then on the back of 11 pages, are listed items 1.1,
  

14   1.2, and 1.3, which is a portion of a transcript from CDFA.  We
  

15   don't expect or intend the court reporter to write into the
  

16   record that portion of the transcript.  Some of it will be
  

17   quoted from anyway, but that's just a part of the exhibit that
  

18   will be otherwise, hopefully admitted.  But we're not asking
  

19   for that to be typed into the transcript, and he won't be
  

20   reading it, except to the extent he reads in his testimony.
  

21           And 2.  Mr. Hofferber, if you can, when you have a
  

22   heading, read the heading in along with your testimony.
  

23       MR. HOFFERBER:  Very well.
  

24                        DIRECT EXAMINATION
  

25   BY MR. ENGLISH:
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 1      Q.  So why don't you get through the first paragraph of
  

 2   page 2 of your statement and I'll have a few questions.
  

 3      A.  In this testimony, the following definitions shall
  

 4   apply:
  

 5          1.  "We" or "we" or "Our" or "our" or "Farmdale", refer
  

 6   to Farmdale Creamery, Inc.
  

 7           2.  "COS" refers to "California Order System" as
  

 8   previously defined in this hearing's record.
  

 9           3.  "FMMO" refers to "Federal Milk Marketing Order"
  

10           4.  "CDFA" refers to "The California Department of Food
  

11   and Agriculture"
  

12           5.  "Stab Plan" refers to the "Stabilization and
  

13   Marketing Plans for Market Milk for the Northern California and
  

14   Southern California Marketing Areas" as administered by CDFA,
  

15   as well as any other related laws and regulations administered
  

16   by CDFA.
  

17           6.  "RDW" refers to "Roller-dried (popcorn) whey for
  

18   animal feed"
  

19           7.  "WPC-80 refers to "whey protein concentrate-80
  

20   percent protein, human grade, powder".
  

21           I am Scott Hofferber, the Chief Financial Officer at
  

22   Farmdale Creamery, Inc., and I am here at the direction, and on
  

23   the authority, of its Board of Directors.  I have been employed
  

24   directly by Farmdale since May 1997, and was our outside
  

25   Certified Public Accountant (CPA) in various capacities for
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 1   most of the prior 15 years while practicing in public
  

 2   accountancy.  I received my Bachelor of Science degrees from
  

 3   the University of Redlands in 1978, and my Master's of Business
  

 4   Administration from the University of Phoenix online campus in
  

 5   2004.  I achieved my CPA credential in 1988.  I have actively
  

 6   served the California dairy industry during my tenure at
  

 7   Farmdale by testifying at hearings held by CDFA, serving on
  

 8   CDFA Secretary Kawamura's "Whey Review Committee", CDFA
  

 9   Secretary Ross' "Dairy Future Task Force" and as Vice-Chair of
  

10   the Milk Producers Security Trust Fund.
  

11      Q.  Thank you.  Now, this is a Federal Milk Order
  

12   proceeding under USDA as opposed to CDFA.  Have you ever
  

13   participated in a Federal Milk Order hearing?
  

14      A.  No.
  

15      Q.  Please continue.
  

16      A.  Farmdale is a third-generation family-owned and
  

17   operated dairy processing facility in Southern California in
  

18   the City of San Bernardino.  Farmdale was established in 1979
  

19   by the Sibilio and Shotts families, spelled S-I-B-I-L-I-O and
  

20   S-H-O-T-T-S, who had been operating in the dairy industry
  

21   around the Los Angeles area since the 1950's.  With fewer than
  

22   500 employees, Farmdale processes an average 28 million pounds
  

23   of milk and cream per month, or about 120 loads per week, into
  

24   cheese, sour cream, WPC-80, and buttermilk.  Farmdale is
  

25   considered a "proprietary plant" because we have no ownership
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 1   interest in cows and must rely on supply relationships with the
  

 2   dairy producer community.
  

 3           We are here to:
  

 4           1.  Express our opposition to the Cooperatives'
  

 5   Proposal 1, and our concern over the use of the phrase
  

 6   "disorderly marketing" to describe the current milk marketing
  

 7   situation in California.
  

 8           2.  If a Federal Order is offered for California,
  

 9   Farmdale would advocate for proposal proffered by the Dairy
  

10   Institute of California, Proposal 2, which brings market-driven
  

11   and market-clearing minimum values for milk, especially in
  

12   valuing the whey stream, as a starting point for
  

13   end-product-based value determinations.
  

14           3.  Express our concern about the competitive
  

15   disadvantage we face with the continuation of the preferential
  

16   treatment enjoyed by producer-handlers in the milk pricing
  

17   scheme.
  

18   Disorderly Marketing
  

19           The "Manufacturing" classes of milk in California are
  

20   Classes 2, 3, 4a and 4b.  Farmdale's operations have included
  

21   California Classes 2, 4a and 4b.  As such, we are periodically
  

22   reminded of the "call provisions" within the Stab Plan where we
  

23   would be put on notice that, if milk for the bottle should come
  

24   into short supply, processors like us would be required to
  

25   forego expected milk receipts in order to meet the needs of the
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 1   fluid markets.  This is a clear indication that the Stab Plan
  

 2   was designed to assure an orderly supply to California Class 1
  

 3   utilization.  We understand that, unless a shortage occurs, all
  

 4   is well and orderly with the Stab Plan and the marketing of
  

 5   milk.  To use the term "Disorderly Marketing" to apply to any
  

 6   other issues such as the profitability of individuals or
  

 7   segments of the supply chain, is inappropriate in our view.
  

 8           We also take exception to the phrase "The California
  

 9   Discount" as described by some producers.  While there is
  

10   clearly a difference between California Class 4b and the
  

11   Federal Class III milk prices, the differences are explainable
  

12   and are a significant part of this hearing process.  We defer
  

13   the detailed technical discussion of this issue to the
  

14   testimony of others, but will discuss the impact of
  

15   inappropriate end-product price setting where the whey stream
  

16   is concerned in a moment.
  

17           The phrase "The California Discount" could just of well
  

18   have been "The Federal Premium".  Had that phrase been adopted
  

19   instead, the tone of this debate might have turned away from
  

20   raising minimum prices through the regulatory process, to
  

21   raising premiums charged to processors through face-to-face
  

22   arm's-length business negotiation, either through the
  

23   producer's co-op leadership or directly with individual
  

24   processors.  The practice of adding a premium to the minimum
  

25   regulated price has always been a tool available to the
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 1   California dairy industry under the Stab Plan.  The use of
  

 2   premiums could have been employed to appropriately recognize
  

 3   the widely varying methods for dealing with the whey stream
  

 4   which results from cheese making.
  

 5           The reality is best described by Land O'Lakes Vice
  

 6   President, Pete Garbani, in his responses to CDFA hearing panel
  

 7   member Don Shippelhoute's questions from the June 3rd, 2015,
  

 8   CDFA hearing.  That hearing was called by CDFA Secretary Ross
  

 9   to consider temporary changes to the whey factor in the
  

10   California Class 4b formula for pricing milk used to make
  

11   cheese.  The relevant portion of that hearing's transcript is
  

12   attached hereto in Items 1.1 through 1.3.  The text is
  

13   recounted here as:
  

14           "MR. SHIPPELHOUTE:  You are marketing some of your
  

15   member milk to proprietary cheese plants, are you not?
  

16           MR. GARBANI:  Yes.
  

17           MR. SHIPPELHOUTE:  And you are able to extract premiums
  

18   above and beyond the class price?"
  

19       JUDGE CLIFTON:  Start that one again, please, the question.
  

20       MR. HOFFERBER:
  

21           "MR. SHIPPELHOUTE:  And are you able to extract
  

22   premiums above and beyond the class price?
  

23           MR. GARBANI:  It's funny because when that negotiation
  

24   happens the conversation usually heads toward, well, go to the
  

25   Department and get it.
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 1           MR. SHIPPELHOUTE:  So I'll take that as a no, you are
  

 2   not getting a premium?
  

 3           MR. GARBANI:  No, there -- there are premiums but it is
  

 4   not nearly what we think the milk is worth.
  

 5           MR. SHIPPELHOUTE:  And so what keeps you from getting
  

 6   what you think the milk is worth?
  

 7           MR. GARBANI:  Supply and demand."
  

 8           We applaud Mr. Garbani's courage to tell it like it is:
  

 9   "Supply and demand".  To cause a regulatory body to force
  

10   prices above what can be recovered from the end-products is as
  

11   disorderly as any other concept under discussion in this
  

12   proceeding.  To tie the value of the whey stream to dry whey or
  

13   any other product of value, certainly places at fiscal risk all
  

14   cheese makers who do not process whey into a product of value.
  

15           For example, as a result of CDFA's hearing process, a
  

16   variable whey factor tied to a product called dry whey, was put
  

17   into effect in 2003.  At that time, we, Farmdale, considered
  

18   the cost of disposal of the whey stream in the form of RDW as
  

19   an additional cost of making cheese and did not segregate the
  

20   cost component for whey from the cost of fat SNF and premium in
  

21   the California Class 4b milk price.  Also, the following
  

22   figures are calculated using the full absorption cost
  

23   accounting method, meaning that general administrative and
  

24   overhead costs are allocated to the product lines, including
  

25   RDW, in recognizing the profit or loss of any particular
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 1   product line.  For 2005, we lost $439,000 making cheese,
  

 2   including a $260,000 loss from our waste whey stream sold as
  

 3   RDW.  For 2006, we lost $413,000 making cheese, this includes a
  

 4   $142,000 loss from our waste whey stream sold as RDW.  In 2007,
  

 5   through August, we lost $347,000 making cheese, this includes a
  

 6   $1,383,000 gain from our waste whey stream sold as RDW.
  

 7           We concluded that the cost of milk for cheese had
  

 8   become greater than our ability to recover that cost in the
  

 9   marketplace.  Continuing to pay for the whey in the cheese milk
  

10   at a price which was based on a product we weren't making, and
  

11   at a level that was severely negatively impacting the cheese
  

12   product line, was untenable.  Upon the realization of this
  

13   collapse and the viability of cheese making, we shut our plant
  

14   down on August 12, 2007.  We, along with a number of other
  

15   smaller cheese makers, immediately petitioned CDFA for a
  

16   hearing on an expedited basis to correct this failure in the
  

17   California Class 4b milk pricing formula.  Thankfully, CDFA
  

18   responded on an expedited basis with a call of a hearing that
  

19   was held on October 10th and 11, 2007, and a hearing decision
  

20   that was implemented on December 1st, 2007.  As an aside, we
  

21   expect that this responsiveness by the COS will be lost with an
  

22   FMMO, a concern of ours contributing to our reluctance to
  

23   support the move to an FMMO for California.  With cooperation
  

24   from our supplier co-op and our customer base, we returned our
  

25   plant to operation on August 19th, 2007 and were able to stay
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 1   afloat for the three month hearing process.
  

 2           Following the 2007 hearing decision, repeated efforts
  

 3   to re-introduce a variable whey factor into the pricing formula
  

 4   finally succeeded on September 1st, 2011, with subsequent
  

 5   repeated petitions for further increases.  Recognizing that the
  

 6   COS had now been set up to repeat the terrifying situation we
  

 7   had experienced in 2005 through 2007, we had to take a hard
  

 8   look at our options, including going out of the cheese business
  

 9   all together, and decided to bite the bullet and make the very
  

10   significant investment in a higher value whey processing
  

11   facility.  Our WPC-80 processing plant went into full operation
  

12   in August of 2013.  This so-called upgrade to our ability to
  

13   efficiently eliminate the waste whey stream comes with great
  

14   risk.  The required capital investment, market development,
  

15   global demand, and other factors, make this course of action
  

16   worthy of our retaining any marginal improvements gained by
  

17   affecting this change.  It remains to be see whether or not we
  

18   made the right choice.
  

19           With the advent of the WPC-80 product line, and in
  

20   consideration of the enormous capital investment required, we
  

21   changed our cost accounting practice to including the whey
  

22   component cost portion of the California Class 4b milk price in
  

23   the WPC-80 department, rather than leaving it in the cheese
  

24   milk cost.  For the following analysis, we included the whey
  

25   component cost portion of the California Class 4b price in the
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 1   cost to process RDW in order to compare apples with apples.
  

 2           The 18 months ending June 2013 of our RDW operation
  

 3   resulted in a loss of 1.21 cents per pound of cheese produced,
  

 4   a cost which was absorbed by the cheese operation.  In the
  

 5   final six months ending June 2013 of the RDW operation, the
  

 6   result was a loss of 2 and a half cents a pound of cheese
  

 7   produced.  This increase in loss was directly attributable to
  

 8   the -- strike the second to the --  higher California Class 4b
  

 9   milk price resulting from the increased whey scale implemented
  

10   on September 1, 2011, in combination with the higher market
  

11   prices for dry whey.
  

12           I want to re-read that sentence, if it's all right.
  

13       JUDGE CLIFTON:  Please.
  

14       MR. HOFFERBER:  It is kind of an important one.
  

15           This increase in loss was directly attributable to the
  

16   higher California Class 4b milk price resulting from the
  

17   increased whey scale implemented on September 1, 2011, in
  

18   combination with higher market prices for dry whey.  It was
  

19   this continued erosion in our ability to recover the costs of
  

20   RDW that reaffirmed our decision to move to WPC-80.
  

21           The 25 months ending August 2015 of our WPC-80
  

22   operation resulted in a profit of .51 cents per pound of cheese
  

23   produced, an improvement of 1.72 cents per pound of cheese
  

24   produced (.0051- -.0121) gets you to 1.72 -- over the
  

25   aforementioned 18-month period in the RDW process.  The most
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 1   recent eight months ending August 2015 of the WPC-80 operation,
  

 2   however, resulted in a loss of 7.57 cents per pound of cheese
  

 3   produced, an additional loss of 5.07 cents of per pound of
  

 4   cheese produced (-0757- -.0250) over the similar RDW process
  

 5   timeframe.
  

 6           The improvement to 0.51 cents per pound of cheese
  

 7   produced falls woefully short of the return on investment, or
  

 8   ROI, necessary to service the debt incurred on making the
  

 9   necessary investment.  Further, the continuing price slump in
  

10   the WPC-80 market strains our ability to service the debt and
  

11   to remain in the cheese business.
  

12           The dramatic downturn in the market prices of WPC-80 in
  

13   the last eight months leading to the aforementioned loss of 7.5
  

14   cents per pound of cheese produced with our new operation,
  

15   amplifies our earlier points regarding the risk we have
  

16   undertaken to stay afloat in the cheese business.  The
  

17   inability of the pricing system to appropriately track the
  

18   value of WPC-80 markets, or any particular whey disposal
  

19   method, and translate that into an appropriate milk pricing is
  

20   obvious and not accounted for in the Stab Plan or the FMMO
  

21   Proposal 1.
  

22           In 2007, a variable whey factor nearly ruined the
  

23   smaller cheese makers when dry whey prices went unexpectedly
  

24   high.  A hearing at that time returned the whey valuation to a
  

25   reasonable flat rate of 0.25 cents per hundredweight.
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 1       JUDGE CLIFTON:  That's 0.25 dollars.
  

 2       MR. HOFFERBER:  I'm sorry, you are correct.  Yes.  Right.
  

 3   25 cents a hundredweight.  However, as the economic model for
  

 4   dairy farming in California has continued to underperform
  

 5   mostly due to an oversupply of milk in the existing and
  

 6   un-incented-to-expand processing complex, the outcry from the
  

 7   producer community has been reduced to the unwarranted,
  

 8   unjustified, and unproductive focus on the whey valuation in
  

 9   the 4b formula as a means to an end; that end being pure price
  

10   enhancement.
  

11   Mandatory Pooling
  

12           We believe that the COS has responded to the needs of
  

13   the whole dairy industry in a timely and orderly manner.  Some
  

14   of the hearing decisions have fostered growth and prosperity
  

15   and some have provided significant challenges to our operation.
  

16           That said, if the USDA determines that disorderly
  

17   marketing does, in fact, exist in the COS, then we must
  

18   advocate in the strongest manner possible for the proposal
  

19   offered by the Dairy Institute of California.  The Co-Op -- it
  

20   says petition, I meant proposal -- the Co-Op proposal is vastly
  

21   overreaching in its assertion that mandatory pooling is
  

22   necessary for the new FMMO.  Mr. Garbani's words echo here:
  

23   "Supply and demand."  To build a guaranteed price level at too
  

24   high a cost to us, removing any ability to mitigate the costs
  

25   of clearing the market in times of excess supply, would
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 1   certainly put our operation at greater risk than we already
  

 2   face with our move into WPC-80.
  

 3           To our knowledge, no other FMMO has mandatory pooling.
  

 4   Rather, there is greater flexibility to find a market clearing
  

 5   price level in the current FMMO's than would result from the
  

 6   structure requested in the Co-Op's Proposal 1 for an FMMO for
  

 7   California.
  

 8   Proposal 3 - Producer-Handlers
  

 9           Farmdale is opposed to Proposal 3; the maintenance of a
  

10   producer-handler or producer-distributor exemption.  This is an
  

11   extremely delicate topic for us, as we have long-standing
  

12   business relationships with some of the producer-handlers in
  

13   the COS.  It is, however, yet another peculiarity in the COS, a
  

14   topic of disharmony within the producer community, and a real
  

15   item of business concern to Farmdale.  We appreciate that the
  

16   Federal Orders have appropriately regulated producer-handlers
  

17   whose markets attain a specified volume and support such
  

18   regulation if a Federal Order is offered for California.
  

19           Farmdale is a "proprietary plant" meaning we have no
  

20   source of milk or cream supply other than that which can be
  

21   purchased from producers.  In other words, we don't own or
  

22   control any cows.
  

23           Sales-below-cost prohibitions exist in the Stab Plan in
  

24   an attempt to prevent predatory pricing practices in the
  

25   marketplace.  Ostensibly, this prohibition leads to orderly
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 1   marketing and a level playing field among the purveyors of the
  

 2   end-products.
  

 3           A producer-handler is, by definition, a cow-owning
  

 4   group who also manufactures end-products for sale into the
  

 5   marketplace.  There is a limited volume of raw product that
  

 6   escapes certain costs relating to the pool and quota for these
  

 7   entities.  This limited volume, however, is significant enough
  

 8   to create a competitive advantage at the customer-by-customer
  

 9   level over a proprietary plant which is fully regulated and
  

10   supporting the pool and quota pricing system.
  

11           The raw product, being milk and cream, constitutes 64.7
  

12   percent of the total cost to make our California Class 2, or
  

13   Federal Class 1 and 2, end-products.  A producer-handler could
  

14   allocate that portion of raw product which benefits from
  

15   preferential exempt quota treatment, segregating that product
  

16   from its regulated price based products, and target another's
  

17   customer with that temporarily cheaper product creating a
  

18   predatory pricing opportunity that escapes sales-below-cost
  

19   prohibitions.  This competitive advantage in favor of a
  

20   producer-handler is a continuing threat to our California 2 or
  

21   Federal Class I and II operations.
  

22       JUDGE CLIFTON:  Read that sentence again, please.
  

23       MR. HOFFERBER:  Sure.
  

24           This competitive advantage in favor -- we're going to
  

25   have to insert the word "of" there -- in favor of a
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 1   producer-handler is a continuing threat to our California
  

 2   Class 2 or Federal Class I and II operations.
  

 3           Thank you, your Honor.
  

 4           Hypothetically, a producer-handler offers a competitive
  

 5   product to an existing customer of ours at a price below our
  

 6   cost to make it.  We then, would lose that customer to the
  

 7   producer-handler because their end-product is significantly
  

 8   cheaper.  It then becomes quite a lot of effort to retrieve the
  

 9   customer.  We frequently do get the customer back once pricing
  

10   get normalized, as it inevitably would.  In the meantime, the
  

11   producer-handler could shift its "small volume" production
  

12   focus to another customer.  We agree that this would be an
  

13   appropriate strategy if we had the same exemption that is
  

14   afforded to the producer-handler.  We don't have that
  

15   exemption, and have to find other measures to retain customers
  

16   when we compete head-to-head with a producer-handler enjoying
  

17   the exemption.
  

18           Where we have no direct evidence that this hypothetical
  

19   practice occurs, as we do not, nor should not have access to
  

20   the books and records or internal communications of any
  

21   producer-handler organizations, we have experienced
  

22   circumstances in our market and our customer base which
  

23   strongly suggest it has occurred, and is occurring.  It is time
  

24   for this inappropriate opportunity to be removed from the
  

25   conversation.
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 1           And our testimony is respectfully submitted by me,
  

 2   Scott Hofferber.
  

 3       JUDGE CLIFTON:  Yes, go ahead and read exactly what you
  

 4   have got at the bottom of page 11.
  

 5       MR. HOFFERBER:  Very good.
  

 6           Respectfully submitted, Farmdale Creamery, Inc.,
  

 7   Scott Hofferber, CFO.
  

 8       JUDGE CLIFTON:  Thank you.  I would like to go back with
  

 9   Ms. Elliott and make the very small corrections.  I would like
  

10   us to turn to page 7, and in the middle of the page we're going
  

11   to strike one of the phrases "to the".
  

12       MS. ELLIOTT:  Okay.
  

13       JUDGE CLIFTON:  "TO THE."  All right.  The next one is at
  

14   the bottom of page 8, the last line, we're going to strike the
  

15   word "petition" and insert the word "proposal".
  

16       MS. ELLIOTT:  Okay.
  

17       JUDGE CLIFTON:  And then the last one is on page 10, in the
  

18   middle of the page we're merely going to insert the word "of"
  

19   in the sentence that begins "this competitive advantage in
  

20   favor."
  

21       MS. ELLIOTT:  Okay.
  

22       JUDGE CLIFTON:  And there we insert the word "of".  Thank
  

23   you, Ms. Elliott.
  

24   BY MR. ELLIOTT:
  

25      Q.  And thank you, your Honor.  Chip English.
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 1          Thank you for your testimony, Mr. Hofferber.  Can you
  

 2   tell us a little bit about Farmdale Creamery, Inc.'s size?
  

 3   There's a -- there's a Small Business Administration rule that
  

 4   USDA applies, and it has to do with the number of employees
  

 5   throughout the entire company, so not just in the plant.  But
  

 6   can you tell me how many employees your company has?
  

 7      A.  Yes, we have 100 employees.
  

 8      Q.  I know you weren't here yesterday, but at the end of
  

 9   the day Judge Clifton remarked on whether or not there's an
  

10   ability to get what would otherwise be confidential information
  

11   in the record with the respect to some of the costs and yields
  

12   and perhaps even moisture levels.  Have you participated in
  

13   CDFA's cost studies?
  

14      A.  Yes.
  

15      Q.  For about how long?
  

16      A.  19 years.
  

17      Q.  And as you say, you are a Certified Public Accountant?
  

18      A.  I am.
  

19      Q.  And what can you tell us about CDFA's cost studies with
  

20   respect to the issues in this hearing, especially as to whey?
  

21      A.  The Stab Plan includes, the pricing formulas under the
  

22   Stab Plan include a make allowance, and in assessing where that
  

23   make allowance should be set, the Department, the CDFA conducts
  

24   a cost survey audit, if you will, of the cheddar makers in the
  

25   state with respect to cheese, the butter powder makers.  They
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 1   will test the manufacturing classes for cost figures.  Those
  

 2   studies include inquiries about yields and inquiries about
  

 3   volumes of cheese processing, primarily cheddar.  There are
  

 4   statistics calculated on a Monterey jack as well, but the goal
  

 5   is to get a cheddar-based make allowance number.
  

 6           Those data I know have been presented in what are
  

 7   called pre-hearing workshops in the past at some of the prior
  

 8   hearings, that leads me to believe that those data are
  

 9   published by CDFA in a manufacturing cost study, which I have a
  

10   pretty strong recollection that that is out there as public
  

11   record.  If not, it can certainly be ascertained from a number
  

12   of the hearing records where those data have been included in
  

13   the pre-hearing workshop materials.
  

14      Q.  Thank you.  You have used some phrase, we have had a
  

15   lot of Economists on the stand, we have a couple of accountants
  

16   but they have done a specific things.  But you have used some
  

17   terms of accountancy in your statement, and so I want to maybe
  

18   explore a little bit more what you mean by full absorption cost
  

19   accounting.
  

20      A.  Certainly.  In the academics of accounting you take
  

21   classes that are sometimes called managerial accounting or cost
  

22   accounting, and you learn how to construct a presentation of
  

23   your financial information that is useful analysis to determine
  

24   your profitability in any particular manufacturing or in any
  

25   sort of production environment.  Cost accounting is a method by
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 1   which you stratify your costs in a manner that causes them to
  

 2   be directly attributable to the product.  So to describe this,
  

 3   there are a group of costs called direct costs.  So for cheese
  

 4   making, if I put that cheese in a box, that box is a direct
  

 5   cost, the bag it is in is a direct cost, the milk that gets
  

 6   used in that production of that cheese is a direct cost, it
  

 7   just doesn't belong to any other department or any other
  

 8   product, it's a direct, what we call a direct cost.  So we will
  

 9   classify a number of our expenditures as direct cost.
  

10           Now, the work of art in accounting is, how do you take
  

11   something like your telephone bill and convert that to a direct
  

12   cost?  Well, unless you keep unreasonably expensive records in
  

13   order to do that, you generally end up with that as a general
  

14   and administrative expense.  So you end up with a pool of costs
  

15   over here of things that aren't directly attributable to the
  

16   product, and you have to ultimately get them back into the cost
  

17   of the product somehow.  So some of the work of professional
  

18   art here is to come up with the schemes by which you fairly
  

19   allocate your G and A pool, general and administrative, pools,
  

20   to the product lines such that you fully absorb all of the
  

21   costs of your enterprise into getting it into the product.  So
  

22   when the sales guys come to me and say, what price do I need to
  

23   get out of this product to cover all of our costs?  You can
  

24   provide them that number to some level of precision.
  

25           When I say that we're using full absorption cost, what
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 1   I am getting at is exactly that process.  We have direct costs,
  

 2   we have operating costs, what's our, somewhat the work of art
  

 3   in terms of being directly or indirectly allocable, and then
  

 4   there's things you just have to give up on.  The electricity
  

 5   bill that goes into the boilers, that goes into all the
  

 6   products, you have to meter the stuff and come up with a
  

 7   methodology.
  

 8           Now, my allocation schemes at Farmdale, I probably have
  

 9   about 20 different allocation schemes with different bases for
  

10   which we move things around on our cost accounting sheet.  For
  

11   our G and A pool itself, we have six pools.  You have a G and A
  

12   pool, we have a transportation pool, we have a maintenance
  

13   department pool.  And so we can say these costs are directly
  

14   allocable to the maintenance department, but then that
  

15   maintenance department serves the products somehow.  And so
  

16   there are different allocation schemes for each of these groups
  

17   of costs.
  

18           For the G and A pool, we use a blended number of total
  

19   revenue and total pounds of product moved through the plant.
  

20   That was the fairest way we could think of at the time to move
  

21   our G and A pool.  All of that to say, once we have done all of
  

22   that exercise in the accounting department, we come down with a
  

23   profit or loss for that particular product line, and then take
  

24   those numbers against whatever it is we're trying to measure
  

25   and account for.
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 1           In my testimony, I talk about full absorption cost
  

 2   applying to profitability or loss relative to the whey stream.
  

 3   And so when I make that shift from including the price of whey
  

 4   in the milk in our RDW process, to moving it directly to the
  

 5   whey, we changed basically our cost allocation method once we
  

 6   went to the WPC-80 plant, to include the cost of whey against
  

 7   that.  We believed that that line was going to become an
  

 8   end-product line in itself, profitable in its own accord and
  

 9   wanted to put the cost of the whey in the milk price against
  

10   that profit center or cost center as it turns out.  That's --
  

11   something more?
  

12      Q.  No, well, I think that's -- unless does Judge Clifton,
  

13   do you want to ask?
  

14       JUDGE CLIFTON:  So in what year did you move it?  It is in
  

15   your testimony, but I've forgotten.
  

16       MR. HOFFERBER:  Yes, and actually, it can exist in both
  

17   places, depending on the presentation.  Yes, the question, well
  

18   you heard the question.
  

19           How I present the information is fluid.  I can change
  

20   that at any time.  For the sake of this testimony, when I first
  

21   presented the RDW fiscal results, the cost of whey in the milk
  

22   was not included in those numbers because at that time it was
  

23   actually allocated back, it was its own cost department and got
  

24   allocated fully back to the cheese to determine the
  

25   profitability of the cheese.
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 1           Once we took on the WPC-80 line, with the huge
  

 2   investment that was involved, we determined that we wanted to
  

 3   make that then a profit center of its own.  And so in doing
  

 4   that, we changed our methodology from leaving the cost of whey
  

 5   in the cheese milk number, to moving it to the whey number so
  

 6   that we had that number to compare to going forward.  For this
  

 7   presentation, in order to compare apples to apples, I went back
  

 8   to the RDW world and took the whey component out and added it
  

 9   to the RDW line so that we have got the cost of whey in both of
  

10   those sets of numbers for this analysis.
  

11           In terms of my presentation to the external world, like
  

12   the banks and everybody, it started with the WPC-80 plant.
  

13   BY MR. ENGLISH:
  

14      Q.  Which opened when?
  

15      A.  We went full operation August 2013.
  

16      Q.  Okay.  Now, you just said for presentation to banks,
  

17   etcetera.  So this full absorption cost accounting is not just
  

18   something you do internally, correct?
  

19      A.  Absolutely not.
  

20      Q.  It is something that you need to show for the purposes
  

21   of getting and maintaining loans, correct?
  

22      A.  That's correct.
  

23      Q.  Okay.
  

24       JUDGE CLIFTON:  So when you, in your testimony, show me a
  

25   period of time in which cheese production lost money and
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 1   processing the whey stream lost money, is the loss of
  

 2   processing the whey stream included also in the cost of making
  

 3   cheese?
  

 4       MR. HOFFERBER:  In this presentation, the number where I
  

 5   say we lost X amount of money in cheese, did include the whey
  

 6   portion, and I broke that out as my second number in those
  

 7   three statements, lost or made.  Because actually in 2007, the
  

 8   whey stream was actually very valuable because the price went
  

 9   up so high and our cost didn't change that much.  It actually,
  

10   the price in the market went up so high that it actually got
  

11   stripped the cost of the whey in the whey stream.
  

12       JUDGE CLIFTON:  As well it should, you would think.
  

13       MR. HOFFERBER:  Well, yeah.  The problem was, the cheese
  

14   was kinda, sorta didn't really do the same thing, because for
  

15   our operation, the cost of the whey in the milk was still in
  

16   the cheese number.  So even though the whey side went way
  

17   north, we're absorbing all the cost of the milk in the cheese
  

18   side, and the cheese side was where I said I was, $1.383
  

19   million to the good on the whey side, but I lost $387,000 on
  

20   the cheese side.
  

21       MR. ENGLISH:  $347,000.
  

22       MR. HOFFERBER:  Sorry, 347 on the cheese side.  So the
  

23   cheese went down 1.8 million'ish, and the whey side, actually,
  

24   in isolation, without the cost of the whey in that number, went
  

25   up, because all the revenue was against the RDW and none of the
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 1   cost of the milk in that particular presentation.
  

 2   BY MR. ENGLISH:
  

 3      Q.  So to be clear, back in those days when you are doing
  

 4   the calculation, you had the revenues over in the whey side,
  

 5   but you had the costs over in the cheese side.
  

 6      A.  The other way around.
  

 7      Q.  Okay.
  

 8      A.  For the RDW.
  

 9      Q.  For the RDW.
  

10      A.  Because all the costs were against the RDW none of
  

11   the -- well, all of the costs except for the milk --
  

12      Q.  Right.  Okay.
  

13      A.  -- piece were in the RDW.
  

14      Q.  So milk piece wasn't in the RDW, the milk piece was in
  

15   the cheese?
  

16      A.  Correct.
  

17      Q.  So to the extent you had a $1.8 million loss in cheese,
  

18   some element of that is attributable to the actual cost of the
  

19   whey being attributable to the cheese?
  

20      A.  Correct.
  

21       JUDGE CLIFTON:  Thank you, Mr. English, for letting me
  

22   interrupt.
  

23       MR. ENGLISH:  You're welcome, your Honor, please do.  And
  

24   I -- this is one of those cases where, because of my accounting
  

25   background, I might start asking questions where I understand,
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 1   Mr. Hofferber understands, and maybe nobody else understands
  

 2   what we're talking about.
  

 3       MR. HOFFERBER:  I'm getting some affirmative nods.
  

 4       JUDGE CLIFTON:  Well, this witness, as you know, is
  

 5   extremely valuable because of his accounting background, plus
  

 6   his hands-on operation at a plant, so I am very grateful that
  

 7   he's here.
  

 8       MR. ENGLISH:  Thank you, your Honor, I am, too.
  

 9   BY MR. ENGLISH:
  

10      Q.  All right.  Anything else on the full absorption issue
  

11   or accounting issues for the moment?  You may get some cross
  

12   that goes there as well.
  

13      A.  Sure.
  

14      Q.  Now, you just mentioned, and I was going to go to page
  

15   6 anyway, about the required capital investment, and I'm
  

16   certainly not looking for a specific number, I'm very
  

17   respectful of confidential information, but what was the
  

18   relative size of that investment for the WPC-80 operation?
  

19      A.  It was an amount, the amount of that investment -- I
  

20   have phrased it this way in hearing testimony before -- the
  

21   amount of that investment equalled the entire rest of our
  

22   plant, Class 2, Class 4a, all the rest of our plant, at
  

23   depreciated cost at that point in time.  This investment was
  

24   equal to everything else we had going on.
  

25      Q.  Now, why did you choose to make, you know, to create a
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 1   WPC-80 operation, rather than a drying operation for dry whey?
  

 2      A.  All of the history of the price of that product allowed
  

 3   us to pencil out and come to an adequately profitable model for
  

 4   disposing of the whey stream by making this investment, and for
  

 5   a ten-year horizon I think is what we had picked as a payback
  

 6   on the thing.
  

 7      Q.  Are you going to make a ten-year horizon?
  

 8      A.  No, we're not, not if this keeps up.
  

 9      Q.  It's going to be longer?
  

10      A.  It will be longer now.
  

11      Q.  Does that mean that you couldn't pencil out a dry whey
  

12   operation?
  

13      A.  Dry whey had become a product in California that
  

14   basically nobody was making.  I think there's one operation
  

15   maybe, one and a small one, that make the product.  That's been
  

16   an issue in hearings testimony over time, that how are we
  

17   pegging dry whey, any value to dry whey when virtually there's
  

18   really none of it going on in California.  Now that we're
  

19   talking about a national exposure, I think that conversation
  

20   might change, because I think there's probably enough dry whey
  

21   out there being made that it -- it can enter the conversation
  

22   as a target.  But our continuing position on this is that the
  

23   amount of investment to do any sort of value added whey
  

24   processing is so different between the different processes,
  

25   that you really need to have a mechanism in the pricing scheme

4736



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   to recognize all these individual methodologies in making whey.
  

 2   It turns out, WPC-80 has been so attractive for so long, we're
  

 3   so late to the game in this thing.  The guys that were doing 80
  

 4   ten years ago are now doing isolates and other even higher
  

 5   value stuff.  And it is just a quickly moving target in a world
  

 6   of making an investment that really needs a long payback
  

 7   period, and really can't suffer the kinds of changes in the
  

 8   underlying fundamentals to justify the investment.  And that is
  

 9   a real problem with any of the regulatory ideas, in my opinion.
  

10      Q.  So one final line of questions for direct.  On page 6
  

11   you referenced sort of what I would view as an extraordinary
  

12   event, which was the shutting down of your plant in August of
  

13   2007.
  

14      A.  Yes.
  

15      Q.  So I would like to discuss a little bit about what
  

16   happened in sort of the milk movement marketplace as a result
  

17   of that, you know, one-week shutdown.
  

18      A.  Okay.
  

19      Q.  So you have said that you have a cooperative
  

20   Cooperative supplier.  And but obviously for that week, I
  

21   assume you didn't take any milk?
  

22      A.  We took no milk that week, in our cheese operation.
  

23      Q.  In your cheese operation.
  

24      A.  We continued the Class 2 operation.
  

25      Q.  But you didn't absorb into the Class 2 operation the
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 1   volume that was in the cheese?
  

 2      A.  No.
  

 3      Q.  Do you know where the milk went for that week that it
  

 4   normally would have come into your plant?
  

 5      A.  We made that inquiry at the time, and we were told that
  

 6   the milk that we would have taken, ended up in DFA's Corona
  

 7   plant, at Golden Cheese, which very shortly after that, they
  

 8   shut down, but that's another deal.
  

 9      Q.  Then --
  

10      A.  We then inquired, well, how did that displace any of
  

11   the Golden's milk?  And we were told by our co-op rep that the
  

12   DFA ended up then diverting milk into Idaho.  And what we
  

13   discovered a few months down the streamline is, we had cheese
  

14   coming back into the LA market at prices lower than we could
  

15   make it at under the state plan.
  

16      Q.  And was that coming from Idaho?
  

17      A.  Yes.
  

18      Q.  Okay.  So just to summarize that, for a one-week
  

19   shutdown with milk being displaced, you ended up with
  

20   competition coming from unregulated part Idaho, coming back
  

21   into California as cheese?
  

22      A.  Yes, that was our observation.
  

23      Q.  And that was being priced lower than you were able to
  

24   sell it at at a regulated price?
  

25      A.  Correct.
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 1      Q.  Okay.  Now, you also referenced on page 6, the
  

 2   cooperation of your supplier co-op.  And I don't want to go
  

 3   into a lot of details into that, but was there some kind of
  

 4   accommodation when you reopened in order to make everything
  

 5   work?
  

 6      A.  Yes.  As I have spoken earlier in my testimony about
  

 7   premiums being charged over the minimum regulated price, in our
  

 8   agreement with our suppliers, we were paying a premium, a
  

 9   service charge, to get the milk to us.  And part of the
  

10   cooperation during this unusual event for us, the co-op
  

11   suppliers suspended charging us those service charges for a
  

12   period of time.
  

13          I also mentioned that we got cooperation from our
  

14   customer base as well, and that was, we implemented a price
  

15   increase at the same time, straining some of those
  

16   relationships, but explaining to them the situation and
  

17   educating them on what all was going on in the business.  And
  

18   they worked with us on that for a timeframe that got us through
  

19   to the December 1 hearing decision.
  

20      Q.  Now, given the circumstances of supply and what was
  

21   going on in the marketplace, as opposed to having to have that
  

22   discussion with your cooperative cooperative supplier, it would
  

23   have been much simpler if you could have purchased milk below
  

24   class, correct?
  

25      A.  Yes.
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 1      Q.  Your Honor, I have no further questions on direct, and
  

 2   I move the admission of Exhibit 107.
  

 3       JUDGE CLIFTON:  Is there anyone that wishes to ask
  

 4   questions of Mr. Hofferber about Exhibit 107 before determining
  

 5   whether you object?  No one.  Is there any objection to the
  

 6   admission into evidence of Exhibit 107?  There are none.
  

 7   Exhibit 107 is admitted into evidence.
  

 8            (Thereafter, Exhibit 107 was
  

 9            received into evidence.)
  

10       JUDGE CLIFTON:  Who would like to ask questions of
  

11   Mr. Hofferber to begin?  Mr. Beshore.
  

12                        CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Good morning, Mr. Hofferber.  Marvin Beshore.
  

15      A.  Good morning, sir.
  

16      Q.  So, as you know, I represent your cooperative
  

17   Cooperative.
  

18      A.  Yes.
  

19      Q.  I'm not sure -- one of them is.  So we appreciate your
  

20   patronage, certainly your -- and I appreciate, you know, some
  

21   of the information you have provided here, which, you know, is
  

22   beyond what's been provided by some other witnesses, which, you
  

23   know, I think we all understand that.
  

24           Do you report, does Farmdale report to the National
  

25   Dairy Products Weekly Mandatory Reporting?
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 1      A.  Yes.
  

 2      Q.  Okay.  So --
  

 3      A.  Weekly reporting meaning the price survey?
  

 4      Q.  Yes.
  

 5      A.  Yes.
  

 6      Q.  That's the one.  Okay.  You have indicated on page 2 of
  

 7   your statement, you process an average of 28 million pounds of
  

 8   milk and cream per month.  So some of that, I take it, as you
  

 9   have stated, is cream, not milk.  Do you purchase cream on the
  

10   open market?
  

11      A.  As opposed to?
  

12      Q.  Well, cream is not regulated, the price of cream is not
  

13   regulated by CDFA, correct?
  

14      A.  Yes.
  

15      Q.  Okay.  So that's what I'm talking about, is the open
  

16   market for cream.
  

17      A.  The answer is yes.
  

18      Q.  Okay.  How do those values compare to, if you compare
  

19   them to the minimum regulated values?
  

20      A.  We pay, generally we pay class price plus a service
  

21   charge for the skimming of the milk to get it into a form of
  

22   cream.  Once in awhile we have paid for a load at a multiplier
  

23   of the Double A commodity butter price, which is, has been more
  

24   expensive than the California regulated price or developed
  

25   under the previous described scheme.
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 1      Q.  Okay.  So when you are paying class price for cream,
  

 2   what class is that?
  

 3      A.  Class 2, currently.
  

 4      Q.  Of the 28 million pounds of milk, do you care to say
  

 5   how much is milk versus cream?
  

 6      A.  90 percent is Class 4b.
  

 7      Q.  90 percent Class 4b?
  

 8      A.  10 percent would be to Class 2.
  

 9      Q.  Okay.
  

10      A.  Currently.  We suspended our, abandoned our 4a
  

11   operation five years ago or something.  We stopped making
  

12   butter about five years ago.
  

13      Q.  Okay.  But the sour cream, sour dressing, buttermilk,
  

14   etcetera, that I'm just reading off your web page products --
  

15      A.  I understand.
  

16      Q.  -- they are about 10 percent of your volume?
  

17      A.  10 percent of the volume of milk going through the
  

18   plant, yes.
  

19      Q.  Are the -- was the cost pricing profitability,
  

20   etcetera, of those products, rolled into your cheese cost
  

21   accounting?
  

22      A.  No.
  

23      Q.  So when you offered P and L, profit and loss numbers
  

24   here on cheese and whey in total operation, you have actually
  

25   got another bucket, which is the Class 2 products?
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 1      A.  Right.  There's a buttermilk bucket and there's a sour
  

 2   cream bucket.
  

 3      Q.  Okay.  And are those profitable lines?
  

 4      A.  Year over year, yes.  There are periods of time during
  

 5   the year where they will become only marginally profitable.
  

 6   Actually, buttermilk is about break even actually for us, at
  

 7   full absorption.
  

 8      Q.  Okay.  So but at full absorption, the other Class 2 --
  

 9      A.  Sour cream --
  

10       JUDGE CLIFTON:  I have got to caution you.  For this to
  

11   look good when it's typed, his voice has to stop before yours
  

12   starts.
  

13       MR. HOFFERBER:  You are right.  I have adopt my deposition
  

14   mentality.  Right?
  

15       JUDGE CLIFTON:  You do.
  

16       MR. HOFFERBER:  Everybody finishing.
  

17       JUDGE CLIFTON:  You do.  You were, you got an A plus, plus,
  

18   on your testimony.  Extremely excellently and paced beautifully
  

19   presentation.  But this part you are getting right now a C.
  

20       MR. HOFFERBER:  Well, as a career overachiever, I will
  

21   endeavor to do better.
  

22       JUDGE CLIFTON:  Very good.  And Mr. Beshore is formulating
  

23   his question as he goes, so he's not finished until he stops.
  

24   Okay.  Mr. Beshore, do that again, wherever you were.
  

25       MR. BESHORE:  And your Honor is absolutely correct, I am
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 1   formulating as I go and sometimes it's rather deliberately, or
  

 2   in a deliberate pace, put it that way.
  

 3           And I don't know where I stopped, where I was, or
  

 4   where -- where you were.
  

 5       JUDGE CLIFTON:  Well, okay.  So you were talking about, you
  

 6   know, were each of the lines profitable, and then he said
  

 7   buttermilk about break even.  Does that help?  Do you want it
  

 8   read back?
  

 9       MR. BESHORE:  Do you remember what you were responding to?
  

10       MR. HOFFERBER:  I was -- you had asked about other buckets,
  

11   and I had identified two of them, the buttermilk bucket being
  

12   more or less break even over time, and the sour cream bucket
  

13   being a profitable for us.
  

14   BY MR. BESHORE:
  

15      Q.  Thank you.  Okay.
  

16          At some point in response, perhaps in response to
  

17   Mr. English, you were identifying six pools of costs and you
  

18   talked about three.  You, on my notes at least, you identified
  

19   three, which were G and A, transportation, maintenance.  What
  

20   are the other three?
  

21      A.  Warehousing, what I called indirect production costs
  

22   which would include things like boiler systems, the cooling
  

23   systems that apply to all of the buckets.  Continue the phrase.
  

24      Q.  Right, that's five.
  

25      A.  Yeah, well, okay.  We have ten, we had ten total when
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 1   we were doing butter, so we have nine now, and four of those
  

 2   are the profit centers; cheese, whey, sour cream, buttermilk.
  

 3   Now I need to identify five.  And they are; transportation,
  

 4   warehousing, indirect production costs, maintenance, and
  

 5   G and A.
  

 6      Q.  Okay.  Five rather than six?
  

 7      A.  Well, we had this butter department that was floating
  

 8   out there as a number when it was ten, but that's, like I say,
  

 9   been gone for about five years.
  

10      Q.  That's gone.  Very good.
  

11       JUDGE CLIFTON:  That last one, G and A, what does that
  

12   stand for?
  

13       MR. HOFFERBER:  General and Administrative costs; the phone
  

14   bill.
  

15       JUDGE CLIFTON:  Thank you.
  

16       MR. BESHORE:  Executive salaries.
  

17       MR. HOFFERBER:  Yes.
  

18   BY MR. BESHORE:
  

19      Q.  Right.  Okay.  Let me, a couple of questions about the
  

20   cheese operation.  Do you -- do you -- how do you market your
  

21   cheese?  Strictly at 40 pound blocks or do you process it into
  

22   consumer packages or can you tell us about that?
  

23      A.  We make a 40 pound block product solely.  We do market
  

24   a very small amount of shreds of our own product, where we will
  

25   make the product in a 40 pound block, send it out to a

4745



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   shredder, take it back, and re-sell it.  But it is an
  

 2   experiment for us right now, it doesn't hit the radar in terms
  

 3   of any kind of real numbers.
  

 4      Q.  To what locations do you -- do you sell the 40 pound
  

 5   blocks?
  

 6      A.  Okay.  Our product is sold as far East as Colorado; as
  

 7   far South as into Mexico; and as far North as, we have product
  

 8   going into Washington and Idaho at one time, and that would be
  

 9   not 5 percent of our overall output.  The by far majority of
  

10   our overall output stays in Southern California.  San Diego, to
  

11   Calabasas, to Las Vegas.  Las Vegas not being Southern
  

12   California, per se.
  

13      Q.  Okay.  How much of it stays in-state, if you know?
  

14      A.  What's that?
  

15      Q.  What percentage stays in the state California?
  

16      A.  95 percent.
  

17      Q.  Of the total cheese production?
  

18      A.  Yes.
  

19      Q.  Okay.  So that mostly goes then to what have been
  

20   referred to in some of the testimony here earlier, to
  

21   converters who cut and wrap it and into consumer packages?
  

22      A.  Right, shreds is a big portion of our customer base.
  

23      Q.  Okay.
  

24      A.  Institutional food service.  We'll sell it into
  

25   restaurants that will shred it themselves or do whatever they
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 1   want with it, but it's going off of our side as a 40 pound
  

 2   block.
  

 3      Q.  Do the customers to whom you sell for shredding,
  

 4   converting for shredding and cutting and wrapping, do they also
  

 5   purchase from other sources?
  

 6      A.  Yes.
  

 7      Q.  From what -- from where?
  

 8      A.  I --
  

 9      Q.  Who are your competitors, I guess?
  

10      A.  This is only to my knowledge, I'm not on the sales
  

11   team, so I have a very limited awareness of all of this.  But I
  

12   know we do compete head-to-head with Hilmar quite often, and
  

13   then Pacific Cheese for the shred stuff, we'll compete with
  

14   them.
  

15      Q.  Okay.  How about out-of-state competitors?
  

16      A.  Yes, but I don't know names of where that we do run
  

17   with.
  

18      Q.  Do you know, without the names of the companies, do you
  

19   know the location of the out-of-state --
  

20      A.  No --
  

21      Q.  -- competitors?
  

22      A.  -- I do not.
  

23      Q.  Okay.  Other than in the 2007?
  

24      A.  2007, we were given that specific knowledge on inquiry,
  

25   yes.
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 1      Q.  So in 2007, when you shutdown for a month, were you at,
  

 2   a week, I'm sorry, were you at the same volumes back then,
  

 3   roughly?
  

 4      A.  No.
  

 5      Q.  You were at a lesser or greater?
  

 6      A.  We were lesser.  We were probably running, I would
  

 7   have, I can look at my testimony from that time, but I would --
  

 8   I would say 25 to 26 million pounds.
  

 9      Q.  Okay.  So when you shut down for a week, you turned
  

10   away, what, five million pounds of milk or so?
  

11      A.  No, we turned away 90 percent of say 25 million, 23
  

12   million pounds.
  

13      Q.  Okay.  I understood --
  

14      A.  Oh, a month, sorry, you are right, five million pounds.
  

15   Right.  That's a fair number.
  

16      Q.  Okay.
  

17      A.  Probably 6, we were doing about a million pounds a day
  

18   in the cheese side, so between 5 and 6.
  

19      Q.  Okay.  In your current whey processing operation of
  

20   WPC-80, what do you do with the permeate?
  

21      A.  Lactose permeate is sold back to a dairy farmer group
  

22   as feed.
  

23      Q.  So is there any -- as animal feed?
  

24      A.  Yes.
  

25      Q.  Okay.  So is there any reason why that's not what
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 1   process for lactose, edible lactose or other --
  

 2      A.  There's no -- we were out of a capital budget, we
  

 3   couldn't afford to put that extra processing in.
  

 4      Q.  Okay.  So when you made the, if I understood you
  

 5   correctly, when you made the investment in the WPC-80
  

 6   equipment, you projected, you did that over a ten-year horizon?
  

 7      A.  That's right, yes.
  

 8      Q.  Okay.  So you were, you were projecting a ten percent
  

 9   return on the capital per year over that period of time?
  

10      A.  Yes.
  

11      Q.  And that was after a full cost absorption accounting?
  

12      A.  Yes.
  

13      Q.  Okay.  And you based that off of the history of WPC-80
  

14   market that, as you understood it?
  

15      A.  Yes.
  

16      Q.  Do you purchase, do you process whey for other
  

17   entities?  I mean, do you buy way from other entities?
  

18      A.  No.
  

19      Q.  Is that a choice or, that you don't choose to purchase
  

20   it, or is it not available from other entities, or can you tell
  

21   us about that?
  

22      A.  It's difficult to process whey from other facilities
  

23   that aren't making the same product we make.  If you are
  

24   dealing with a cheese maker who is making a saltier product, or
  

25   a more colored product, or, you need to conform their input to
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 1   your throughput.  Does that make sense to you?
  

 2      Q.  I think -- I think so.
  

 3      A.  You have to -- I mean, if it comes in too salty, you
  

 4   are going to have to find a way to strip the salt out of it, so
  

 5   it is consistent with the rest of what you are putting through
  

 6   the process.  So although we built our plant with some capacity
  

 7   to take external whey streams, we haven't found one yet that's
  

 8   compatible with our process.  And that excess capacity isn't
  

 9   remarkable.  We were expecting we might be able to help
  

10   somebody else much smaller than us out, but there's another
  

11   problem with whey in that it doesn't travel well.  You will
  

12   have to pasteurize it on creation, and you will have to
  

13   re-pasteurize it when it shows up, because sitting in the truck
  

14   for any length of time at all is a petri dish for the bugs.
  

15      Q.  Okay.  So there are some other cheese plants in your
  

16   part of the state that do not have whey processing capability;
  

17   is that not true?
  

18      A.  Not the same as ours, correct.
  

19      Q.  Okay.  They make different cheese products than you do?
  

20      A.  And they have their own whey settlement going on,
  

21   whatever they can figure out how to do for themselves, yes.
  

22      Q.  Okay.  So their whey is either not available or not
  

23   useful to you?
  

24      A.  Or not economically viable to put through our system.
  

25      Q.  Okay.  Page 8 of your testimony you make the comment at

4750



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   the middle of the page, that, I'm taking a phrase out of the
  

 2   sentence, "the economic model for California -- for dairy
  

 3   farming in California has continued to underperform."
  

 4          What do you mean by that?
  

 5      A.  Dairy farmers aren't getting enough money.
  

 6      Q.  And that's due to their economic model?
  

 7      A.  That's due to the California Stab Plan not returning to
  

 8   them the money that they think it's worth.  We need that.  We
  

 9   need the dairy farmer in the community to run our plant, but we
  

10   need to be working off the same page so that we're both
  

11   profitable.
  

12      Q.  So if they are not getting enough money and you are
  

13   paying too much already --
  

14      A.  No.  Well, yeah.  I mean, I'm paying too much already.
  

15   I don't think I said that.
  

16      Q.  Are you paying just the right amount?
  

17      A.  I pay what the Stab Plan tells me to pay at this point.
  

18      Q.  Okay.  Well, if you are -- okay.  Is that about the
  

19   right amount as far as you are concerned?
  

20      A.  I don't know that I'm allowed to have an opinion about
  

21   it.  It is what it is.  I mean, we'll testify at hearings that
  

22   we think that the variable factor in the whey stream when the
  

23   underlying product is out of whack with what's reality of what
  

24   we're making, yeah, we're paying too much in that situation.
  

25      Q.  Okay.  Like I said, how are the farmers going to get
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 1   more while you pay less?
  

 2      A.  That's the $64,000 question.
  

 3      Q.  Okay.
  

 4      A.  Again, I'm an Accountant, not an Economist.
  

 5      Q.  You make some comments on pages 8 and 9 about, you
  

 6   know, under the heading "Mandatory Pooling".  And I guess my
  

 7   only question about that is, where, you haven't testified in
  

 8   any Federal Order hearings, I think you made that clear,
  

 9   correct?
  

10      A.  Correct.
  

11      Q.  You have no, you have you have no business experience
  

12   in a Federal Order regulatory system, correct?
  

13      A.  Correct.
  

14      Q.  Okay.  So where do you get the information that leads
  

15   you to make the comments you make on pages 8 and 9?
  

16      A.  Industry publications, industry trade associations,
  

17   Milk Producers Council Weekly Report, Cheese Reporter, Dairy
  

18   Institute publications.  I mean, I read.
  

19      Q.  Okay.  I think that's all the questions I have at this
  

20   time.  Thank you very much, Mr. Hofferber.
  

21      A.  Thank you.
  

22       JUDGE CLIFTON:  Mr. Hofferber, when you were describing
  

23   where your cheese goes --
  

24       MR. HOFFERBER:  Yes.
  

25       JUDGE CLIFTON:  And I recognize the name San Diego, and you
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 1   named another name in Southern California that I did not
  

 2   recognize.
  

 3       MR. HOFFERBER:  Yeah, I said Calabasas, and actually that's
  

 4   kind of our sour cream world goes there, but our cheese will
  

 5   make it out to Ventura.  Calabasas is C-A-L-A-B-A-S-A-S, by the
  

 6   the way.  But then there's Ventura, Oxnard, we know we have
  

 7   some product making at that far Northwest of us.
  

 8       JUDGE CLIFTON:  All right.  And when you say 95 percent of
  

 9   your cheese stays in-state in California, do you mean it's
  

10   packaged in California or do you mean it's consumed in
  

11   California?
  

12       MR. HOFFERBER:  My comment with that has to do with my
  

13   knowledge of the location of our customers.  If they take the
  

14   product and further broadcast it, I don't know that.  So I, we
  

15   do a study every year.  We have to, we have to report to the
  

16   City of Los Angeles for a tax that they impose on products
  

17   being sold in Los Angeles, whether they are delivered into
  

18   Los Angeles, or whether they are picked up and taken into
  

19   Los Angeles we have to differentiate.  So we do a study every
  

20   year on our entire customer base, where is the stuff going.  So
  

21   based on that study as to where our products are landing, both
  

22   by our own delivery, which is about 40 percent of our product,
  

23   we deliver it, and it's about 60 percent is picked up will
  

24   call.  And once we pull the tailgate down and put the seals on
  

25   it, I don't know where it goes necessarily.  All I know is my
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 1   buyer, the buying entities account for about that number, 95
  

 2   percent staying home.
  

 3       JUDGE CLIFTON:  Thank you.  Who next will ask questions?
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. VETNE:
  

 6      Q.  John Vetne, representative for Hilmar Cheese.  Thank
  

 7   you, Mr. Hofferber, for interesting and detailed information
  

 8   about your system and costs, and not just abstract, but hard.
  

 9           Along some of the lines that you just discussed about
  

10   your product, somehow I lost the connection of the dots there,
  

11   so pardon me if I go over ground that's previously been plowed.
  

12           At your plant you make 40 pound block cheese, correct?
  

13      A.  Yes.
  

14      Q.  And you do a little tiny bit of shredding at your own
  

15   plant?
  

16      A.  No, all the shredding is done offsite.
  

17      Q.  Okay.  So it is just 40 pound block.  And is it just
  

18   cheddar or are there other varieties you produce in block form?
  

19      A.  We make cheddar, we make Monterey Jack, we make reduced
  

20   fat versions of both, and we do some culture product of those
  

21   same flavors.
  

22      Q.  Okay.  So it leaves your plant in 40 pound block and
  

23   goes to a converter, cut-and-wrap operation.  Are there
  

24   multiple locations that you send your product to for that
  

25   purpose?
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 1      A.  Again, once we pull the tailgate down and put the seal
  

 2   on it, I don't know exactly where everything is going.  But
  

 3   generally speaking, yes, there are more than one customer that
  

 4   will take the product and cut and wrap it; there's more than
  

 5   one customer that will take the product and shred it, or take
  

 6   the product and put it into their restaurant systems, and then
  

 7   the restaurants will do whatever they are going to do with it,
  

 8   shred it, or slice it, or whatever.
  

 9      Q.  Okay.  Once you put the tailgate down, is that your way
  

10   of describing the way you market FOB your plant?
  

11      A.  That's correct.  A hundred percent, FOB my plant.
  

12      Q.  Okay.  And you have buyers that receive it in bulk?
  

13   You transfer title at that point?
  

14      A.  Yes.
  

15      Q.  Okay.  Do you have multiple buyers or a principle
  

16   buyer?
  

17      A.  We have 130 customers.
  

18      Q.  130 converters that --
  

19      A.  No, just all purpose, everybody that buys.
  

20      Q.  Okay.
  

21      A.  Plus or minus.
  

22      Q.  For your block cheddar.  Are there multiple --
  

23      A.  The cheese, that's our total customer count.  A lot of
  

24   them buy both Class 2 and 4a product, so there's a lot of cross
  

25   over between the two universes.  I would say there's probably
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 1   90 cheese customers.
  

 2      Q.  Okay.  Are any of the cheese products made from the
  

 3   block that you sell tailgate down at your plant, are any of
  

 4   those packaged under a label that is your own or is it all
  

 5   somebody else's label?
  

 6      A.  No, the only label that's our own is on the 40 pound
  

 7   block itself.  We do not have it reconfigured with our label on
  

 8   it for cheese.
  

 9      Q.  Okay.  So you identify your product by putting a label
  

10   on the packaging of the block?
  

11      A.  Correct.
  

12      Q.  And then your customers convert it to something else
  

13   and if they want to put their own, well, they put their own
  

14   label on it and show the plant?
  

15      A.  We're done with it.
  

16      Q.  Okay.  Okay.  In '07, you indicated that you made
  

17   inquiries about product coming in from Idaho.  Was it your
  

18   understanding that product was coming in from Idaho in bulk
  

19   block form to some of your customers that were receiving your
  

20   block?
  

21      A.  It would be an assumption on my part, but because
  

22   that's the only layer that we play on, I would have, I would
  

23   believe that would be the case.  But, specifically, I couldn't
  

24   tell you.
  

25      Q.  Okay.  And the source of your information concerning
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 1   the source of Idaho milk was that business people in California
  

 2   with which you deal?
  

 3      A.  Yes.
  

 4      Q.  Okay.  Your milk supplier?
  

 5      A.  My hesitance indicates yes.
  

 6      Q.  Okay.  Now, let me talk about the buckets.
  

 7      A.  Sure.
  

 8      Q.  I want to get to your bucket list.  When you calculate
  

 9   an account for cost, as I understand it, you originally took
  

10   all the milk that came in for cheese and you disposed of the
  

11   whey, and whatever costs those were, were allocated back to the
  

12   cheese.  So if you made a profit, you took value of cheese,
  

13   minus the cost to dispose of whey and other costs, and
  

14   determined a net profit, correct?
  

15      A.  Correct.
  

16      Q.  And now you split the milk going into cheese into two
  

17   cost buckets to see how each performed separately, correct?
  

18      A.  Correct.
  

19      Q.  Okay.  And there were times, as I understand it, when
  

20   the cheese bucket made money but the whey bucket didn't.
  

21      A.  You are talking about subsequent to the split?
  

22      Q.  Yes.
  

23      A.  Yes.
  

24      Q.  Okay.  And vice versa?
  

25      A.  Yes.
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 1      Q.  And in times when both buckets had a hole in them,
  

 2   neither bucket performed with a profit.
  

 3      A.  I would have to kind of look at the detail of those 25
  

 4   months just to be able to say absolutely yes to that.  There
  

 5   are times when the whey bucket would do well enough and the
  

 6   cheese bucket would be breaking even.
  

 7      Q.  Okay.
  

 8      A.  And vice versa.  I mean, I think the matrix is
  

 9   complete.  I think all combinations of those opportunities have
  

10   presented themselves in those 25 months.
  

11      Q.  And you understand what's being proposed here in
  

12   Proposal Number 1 would affect your cost input in both cheese
  

13   and whey buckets?
  

14      A.  Yes.
  

15      Q.  Okay.  The cheese bucket would come in your cost
  

16   accounting with a regulated price from the Federal Order system
  

17   that substantially exceeds the regulated price you have been
  

18   paying in California, correct?
  

19      A.  That's our understanding.
  

20      Q.  And the whey bucket would come in with a regulated
  

21   price in excess of what you have been paying in California?
  

22      A.  That's what I understand.
  

23      Q.  So if that, if that produces a loss in both of those
  

24   accounting buckets, you might be able to continue to operate
  

25   your entire company by making sour cream and cheese, correct?
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 1      A.  Well, if whey is inextricably attached to cheese.  So
  

 2   if the whey suffers enough such that it wipes out the cheese,
  

 3   we would have to seriously consider stopping both.  But now,
  

 4   because we are doing what we are doing, it's a decision on both
  

 5   buckets.
  

 6      Q.  Okay.  And if it's just a little bit of a loss, let's
  

 7   say you continue to operate --
  

 8      A.  As I described in my testimony, the 2005 to 2007 window
  

 9   in there, we were running the combined operations at a loss for
  

10   an extended period of time.
  

11      Q.  Okay.
  

12      A.  And I was asked at that time "Why do you stay in the
  

13   business?"  And it was, we believe the system will correct
  

14   itself and we have got a huge investment in place, we have got
  

15   families here in California, we really would rather not go.
  

16   But these days it's, everybody's older, and the kids are out of
  

17   school, so we don't have that tie anymore.
  

18      Q.  Well, in that circumstance where there's a little bit
  

19   of a loss, little bit of a struggle to continue to make cheese
  

20   and cheese byproducts, when there's a bit of a loss in the
  

21   cheese, combined cheese operations, what does that do to your
  

22   competitiveness in the sour cream and buttermilk end of your
  

23   business?  Does that affect your ability to compete with sour
  

24   cream manufacturers or buttermilk manufacturers that don't have
  

25   a component of cheese and whey loss?
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 1      A.  No.
  

 2      Q.  It doesn't affect that?
  

 3      A.  It affects us if generally, but it does not affect the
  

 4   competitiveness in those two markets.  They stand on their own.
  

 5   They are their own customers.  There's not a lot of
  

 6   cross-reliance on the two products with our customer base.
  

 7      Q.  Okay.  I'm talking about cross-reliance within your
  

 8   company of one profit center to another.  For your whole
  

 9   company business, if --
  

10      A.  I'm going to have to ask you to star that over.
  

11      Q.  I'm not talking about competitiveness or your customer
  

12   base outside, I'm talking about how you allocate costs and
  

13   losses within your company.  If you have, within your entire
  

14   company structure, all the buckets put together, if you are
  

15   losing money, a little money on making cheese and whey, you are
  

16   making a little money on sour cream and buttermilk, aren't you
  

17   losing some of your competitiveness?  You would have to try to
  

18   recover that in the sour cream, buttermilk market, or you would
  

19   hope to?
  

20      A.  Well, you would, of course, hope to.  But, I mean,
  

21   there's -- there's competition.  We have a number of other
  

22   processors out there that are making the same products and
  

23   competing for the same customers, so you have to hold the line
  

24   on the prices for the products.
  

25      Q.  So as a matter of supply and demand and competition
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 1   reality, you can't pass that cheese cost on to your sour cream
  

 2   customers?
  

 3      A.  Only in our own internal mind, we'll subsidize the
  

 4   other side as long as we can go, but it's not going to
  

 5   translate to the marketplace.
  

 6      Q.  Thank you.  You indicate that you dispose of your
  

 7   lactose stream to a dairy farmer group?
  

 8      A.  Yes.
  

 9      Q.  Describe physically the process for that in the
  

10   transaction process?
  

11      A.  You just want the financial transaction or do you want
  

12   how the lactose is made?
  

13      Q.  The -- well both.
  

14      A.  Okay.
  

15      Q.  Do you RO the lactose and condense it a little bit?
  

16      A.  Yes.  Cheese making is, you take 100 pounds of milk and
  

17   turn it into 10 pounds of cheese, or 11 pounds of cheese, you
  

18   end up with ostensibly 90, 89 or 90 pounds of whey.  That's
  

19   what happens.
  

20          You got to do something with the whey stream.  50 years
  

21   ago we put it down the drain; 40 years ago we spread it over
  

22   fields and sent it back as feed; 30 years ago people started
  

23   cooking it and turning it into something else; 20 years ago we
  

24   started making WPC-80 out of it and actually getting some money
  

25   back for the, for the, you know, out of the milk.  You know, 5
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 1   years ago or 3 years ago we joined that part of the fray.
  

 2          This 90 pounds of whey, then, goes through what you and
  

 3   I would call centrifuges, but they are called separators and
  

 4   clarifiers, and a number of pieces of equipment to strip the
  

 5   rest the fat out, because traditionally fat is where the money
  

 6   is, and that ends up going back into the cheese, or utilized in
  

 7   some way in a higher value product than the whey stream.  You
  

 8   don't want the fat going through your membranes anyway, because
  

 9   it will clog them up.  But anyway, this now, I guess for a lack
  

10   of a better word, clarified fluid stream now has protein in it,
  

11   lactose in it, and other minerals, caseinates, and stuff that's
  

12   left over from the cheese making process that doesn't get put
  

13   into the cheese.
  

14      Q.  And lots of water?
  

15      A.  And a ton of water.  A lot of it.  So in our process,
  

16   we take that now, and we run it through an ultra filtration
  

17   membrane system.  So we're pushing this fluid through very tiny
  

18   membrane systems, and what comes out one side is lactose-laden
  

19   water with the minerals in it, and what goes out the other side
  

20   is a concentrated protein liquid.  So we capture that protein,
  

21   we blow it through a dryer system, and we make the powder out
  

22   of it, the WPC-80 powder out of it.  The permeate side of that
  

23   now goes through an RO system, another membrane system --
  

24      Q.  RO meaning reverse osmosis.
  

25      A.  Reverse osmosis, right.  We push this liquid through
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 1   that now, and we end up with two piles of liquid at this point.
  

 2   One is lactose-laden, or sugar, which we then collect and sell
  

 3   off as animal feed, and the remainder then gets through a third
  

 4   membrane system called a polisher, which takes all this little
  

 5   bitty amount of minerals and caseinates and stuff that's left
  

 6   in that, and we end up with water that's basically could be
  

 7   bottled as distilled water.  It is very clean.  So we recapture
  

 8   that water and put it back into our process for cleaning
  

 9   equipment and other usefulness where we don't have to buy water
  

10   off the city instead.
  

11      Q.  Okay.  So now you have the RO'd --
  

12      A.  But I'm just an Accountant.
  

13      Q.  Okay.  I'm enjoying this.  Thank you so much.
  

14          So now you have the RO'd concentrated lactose, and
  

15   describe physically where it goes from, after the RO process to
  

16   your week, to your door, to some container, to a farm, or group
  

17   of farmers.
  

18      A.  As it's transferred off the RO system it goes into a
  

19   50,000 gallon silo, and our customer for this product sends
  

20   their trucks in and pumps that product off to the tune of about
  

21   three or four truck loads a day of that lactose product, and
  

22   then they drive it offsite in their truck and deliver it to
  

23   their cows, however they, however they do.
  

24      Q.  Okay.  So that also is marketed FOB your plant to a
  

25   buyer who picks it up.
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 1      A.  Correct.
  

 2      Q.  And you don't really follow -- do you know what happens
  

 3   to it after the buyer picks it up?  Do they combine it with
  

 4   other feed materials?
  

 5      A.  I have no -- I am sorry, I stepped on him.
  

 6      Q.  Just asking if you know what happens after they pick it
  

 7   up.
  

 8      A.  I do not.
  

 9      Q.  Okay.  And then you mentioned part of the whey
  

10   byproduct, a small part, is whey cream.  You try to separate
  

11   that.  What do you do with that?
  

12      A.  That returns to the cheese process.
  

13      Q.  Okay.  So you try to recover all of the butterfat in
  

14   whey, in part of your cheese process?
  

15      A.  Correct.
  

16      Q.  Okay.  Going back just momentarily to 2007 when you
  

17   shut down your plant.  As I understand it, you made a
  

18   determination at that time that you could not receive raw milk
  

19   of California origin for purposes of making cheese because the
  

20   regulated price exceeded your ability to convert that milk into
  

21   cheese and make any return on investment; is that correct?
  

22      A.  That's correct.
  

23      Q.  Okay.  So there's been discussion here, I'm not sure if
  

24   you have been following, about capacity.  And the discussion
  

25   has been two categories of capacity, one is absolute capacity,
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 1   is there a place where all the milk can go; and the other
  

 2   category has been willing capacity.
  

 3          Do you understand what I mean by willing capacity?
  

 4      A.  I think I do.
  

 5      Q.  Okay.  Would it be fair to characterize your cheese
  

 6   plant in 2007, and the experience you went through there, as
  

 7   one of those places where there was not willing capacity
  

 8   because the regulated price was just out of kilter?
  

 9      A.  Yes.
  

10      Q.  Thank you.  My notes are complete.  Thank you so much.
  

11      A.  Thank you.
  

12       JUDGE CLIFTON:  Mr. Vetne, walking him through the actual
  

13   manufacturing is very helpful.  I'm glad you asked.  Who next
  

14   has questions for Mr. Hofferber?
  

15       MS. VULIN:  Your Honor, I think the court reporter
  

16   indicated she needs a break.
  

17       JUDGE CLIFTON:  Oh, he's just getting good.  All right.
  

18   Let's take a break now.  It's 10:44.  Please be back and ready
  

19   to go at 11:00.
  

20       (Whereupon, a break was taken.)
  

21       JUDGE CLIFTON:  We're back on record at 11:00.  Who next
  

22   will question Mr. Hofferber?
  

23                        CROSS-EXAMINATION
  

24   BY MS. HANCOCK:
  

25      Q.  Nicole Hancock.  Good morning.
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 1      A.  Good morning.
  

 2      Q.  So let's start with, does Farmdale Creamery have any
  

 3   Class 1 sales?
  

 4      A.  No.  Federal Class I, yes.  California Class 1, no.
  

 5      Q.  Where would your Federal Class I sales occur?
  

 6      A.  It is in our buttermilk line.  Buttermilk would be a
  

 7   Class I federal sale.
  

 8      Q.  Oh, you are saying it would be classified under Class I
  

 9   if you were under a Federal Order?
  

10      A.  Correct.  Right.
  

11      Q.  Okay.  So under the California State Order system you
  

12   have no Class 1 sales?
  

13      A.  That's correct.
  

14      Q.  And is it, you have a section in here on disorderly
  

15   marketing.  Is it fair to kind of sum up by saying that it's
  

16   your position that there is no disorderly marketing in
  

17   California?
  

18      A.  Yes.
  

19      Q.  And on page 3 of Exhibit 107, your prepared statement,
  

20   under "Disorderly Marketing", the last sentence in the first
  

21   paragraph says, "to use the term disorderly marketing to apply
  

22   to any other issues, such as profitability of individuals or
  

23   segments of the supply chain, is inappropriate in our view."
  

24           Do you remember talking about that?
  

25      A.  Yes.
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 1      Q.  Did you write that sentence?
  

 2      A.  Yes.
  

 3      Q.  Okay.  So when you say "profitability of individuals",
  

 4   are you meaning entities?
  

 5      A.  Yes.
  

 6      Q.  Okay.  And --
  

 7      A.  And individual people.  I mean, and processors, and
  

 8   producers.  It's, profitability is not germane to the
  

 9   disorderly marketing term in our view.  It has only to do with
  

10   whether Class 1 is being supplied or not.
  

11      Q.  So you were just intending it to be all-encompassing.
  

12   So individuals meaning everyone within the California State
  

13   Order system?
  

14      A.  Yes.
  

15      Q.  Okay.  And then you used "individuals" to refer to all
  

16   of the people and entities, whether it be processors or
  

17   producers, and then you "use" segments to mean all different
  

18   classes of milk; is that right?
  

19      A.  That's a fair interpretation.
  

20      Q.  Okay.  And you say "segments of the supply chain" but
  

21   do you mean to include production and processing as well?
  

22      A.  Yes.
  

23      Q.  Okay.  And when you say "inappropriate in our view",
  

24   you mean it would be an inappropriate characterization to say
  

25   that there would be disorderly market conditions in any of
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 1   those aspects?
  

 2      A.  Other than, the only disorderly marketing is when
  

 3   Class 1 is not being supplied.  I believe that's the technical
  

 4   definition, and that's what I'm talking about there.
  

 5      Q.  Okay.  All right.  So I want to talk a little bit about
  

 6   the California State Order system and how much familiarity you
  

 7   have with it.  You have been working for a long time in the
  

 8   industry, right?
  

 9      A.  19 years.
  

10      Q.  I had to wait, because you have to -- they won't
  

11   capture the nod of the head.  You have to say it out loud.
  

12      A.  I understand.
  

13      Q.  So 19 years.  And has it all been with Farmdale or as
  

14   an Accountant servicing the industry?
  

15      A.  The 19 years has been with Farmdale.
  

16      Q.  And before that, you also worked as an Accountant
  

17   servicing Farmdale; is that right?
  

18      A.  Yes.
  

19      Q.  And did you service other --
  

20      A.  No.
  

21      Q.  -- other dairies within the industry or other
  

22   processors within the industry?
  

23      A.  No.
  

24      Q.  But you had other customers as well during the 10 years
  

25   you worked as a CPA?
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 1      A.  Yes.
  

 2      Q.  Did you work in private practice or on your own?
  

 3      A.  I was in public accounting the 15 years prior to
  

 4   joining Farmdale.
  

 5      Q.  And so since you have been with Farmdale you have had
  

 6   the opportunity to work within the California State Order
  

 7   system?
  

 8      A.  Yes.
  

 9      Q.  And have you participated in any of the hearings with
  

10   CDFA?
  

11      A.  Yes.  In my opening descriptive paragraph I discuss
  

12   that I attended a number of hearings, as well as served on a
  

13   number of commissions, or groups set up by the Secretaries to
  

14   deal with Stab Plan issues.
  

15      Q.  And to deal with -- say that again?
  

16      A.  Stab Plan issues.  Stabilization Marketing Plan issues.
  

17   That's defined in my testimony, Stab Plan.
  

18      Q.  And were you, on behalf of Farmdale, ever a sponsor or
  

19   a requesting party to CDFA to ask for any kind of changes to
  

20   the system?
  

21      A.  Yes.
  

22      Q.  And have any of those changes ever been implemented?
  

23      A.  Yes.
  

24      Q.  And what about any type of legislative changes, have
  

25   you participated in proposing or putting information into the
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 1   record for any legislative amendments?
  

 2      A.  Yes.
  

 3      Q.  And were any of those changes made?
  

 4      A.  No.
  

 5      Q.  Okay.  But you have participated then, in both the, on
  

 6   the regulatory side and the legislative side under the State
  

 7   Order system?
  

 8      A.  Yes.
  

 9      Q.  And are you familiar with the California quota system?
  

10      A.  Yes.
  

11      Q.  And what do you understand that to include?
  

12      A.  My understanding of the California quota system is that
  

13   it was implemented in the '60's, I think, at the time when the
  

14   pooling system was set up, in order to incent Class 1 producers
  

15   to join the pool.  And so those folks who were benefitting from
  

16   the higher valued milk would retain some relative higher value
  

17   to the rest of the producers in order to cause the pool to be
  

18   created in the first place.
  

19      Q.  And that -- that translated into, quota was assigned
  

20   based on the historical production of Class 1 milk?
  

21      A.  Historical production and utilization on a
  

22   farmer-by-farmer basis, I would say.
  

23      Q.  Okay.  And then at the same time, the exempt quota was
  

24   assigned based on the historical production and sales of
  

25   Class 1 milk to the producer-handlers?
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 1      A.  Yes.
  

 2      Q.  Okay.  And those are what you understand to be what has
  

 3   now, kind of through the years, evolved into be the quota
  

 4   system in the State Order system today?
  

 5      A.  Yes.  And if I do understand it, that evolution is that
  

 6   we, the producer community has grown beyond the original volume
  

 7   of the assigned quota, so you have quota holders and non-quota
  

 8   holders now, and the exempt quota set up has stayed relatively
  

 9   the same, although maybe some of those original exempt quota
  

10   members are gone.  There's fewer of them than there were at the
  

11   outset.  I don't know if that's true or not, but I, that's my
  

12   sense of it anyway at this point.
  

13      Q.  And quota has moved around and --
  

14      A.  And it's a saleable right.
  

15      Q.  And do you ever, as part of the work that you do for
  

16   Farmdale, ever do any kind of tracking of where that quota is
  

17   sold to or who buys it and who sells it?
  

18      A.  No.
  

19      Q.  Okay.  Do you ever do any kind of economic analysis
  

20   about the effects of any kind of pricing impacts on your
  

21   business?
  

22      A.  No.
  

23      Q.  What about with respect to exempt quota, do you do any
  

24   kind of financial analysis with respect to the buying or
  

25   selling of milk on your business?
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 1      A.  No.
  

 2      Q.  And did you do any kind of economic analysis or
  

 3   financial evaluation for purposes of this hearing?
  

 4      A.  With respect to exempt quota?
  

 5      Q.  With respect to any quota?
  

 6      A.  No.
  

 7      Q.  And that includes exempt quota?
  

 8      A.  Correct.
  

 9      Q.  Okay.  You mentioned in your testimony that, or not
  

10   just mention, but you had a pretty sizeable discussion about
  

11   the capital investments that were made so that you could evolve
  

12   the business, so that Farmdale could evolve the business, to
  

13   capture some of the whey value; is that right?
  

14      A.  Yes.
  

15      Q.  And in that, I think you then mentioned on page 7 of 11
  

16   on your testimony, and you discussed it further, that part of
  

17   the analysis that you conduct is what type of return on
  

18   investment your going to get from making that capital
  

19   investment; is that right?
  

20      A.  Yes.
  

21      Q.  And as your profits are trimmed down, it then cuts into
  

22   the ability for you to make a return on the capital investments
  

23   that you made into your plants and facilities?
  

24      A.  Yes.
  

25      Q.  So when you make an investment into plants and
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 1   facilities, is that because it is, is it a kind of vote of
  

 2   confidence into what you project your future revenues are going
  

 3   to be for your business in that market?
  

 4      A.  It would be an element of the analysis, yes.
  

 5      Q.  And if you had profits or you know, your profits were,
  

 6   your margins were so thin you weren't really sure if you could
  

 7   cover your cost of production, you would likely not be able to
  

 8   make those types of capital investments in your business; is
  

 9   that fair?
  

10      A.  You would likely make another decision, yes.
  

11      Q.  Such as selling off that arm of your business,
  

12   potentially?
  

13      A.  Yes, that's an option.
  

14      Q.  Or changing business models into another, going in
  

15   another direction?
  

16      A.  Yes.
  

17      Q.  Okay.  Because if you make that investment into your
  

18   business, you expect that you are going to be able to reap the
  

19   benefits of that investment, right?
  

20      A.  Of course.
  

21      Q.  You talked about the time period where you had to shut
  

22   down one of your plants for a week, and that was a big hit to
  

23   your business as far as its operations, right?
  

24      A.  Yes.
  

25      Q.  And during that time, you mentioned that you had some
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 1   assistance from your customers and from a cooperative.  Is
  

 2   that --
  

 3      A.  Yes.
  

 4      Q.  In the form of, your customers allowed you to increase
  

 5   prices and your cooperative allowed you to avoid some costs
  

 6   that you would have otherwise had to pay?
  

 7      A.  Yes.
  

 8      Q.  Why did they do that, do you know?
  

 9      A.  Processing capacity in the State of California is not
  

10   growing, and wasn't growing at that time.  We were losing
  

11   processing capacity at the time, and I can see why the supply
  

12   side of that calculation would want to assure that we survived.
  

13   Back in those days, our co-op supplier would use the phrase "a
  

14   balancing plant" and that was part of our conversation with
  

15   them, that we would act as our, with our willing capacity, to
  

16   run extra, or utilize excess normal capacity toward full
  

17   capacity in situations of excess milk supply.  I imagine,
  

18   though I'm not part of their internal discussions, that was an
  

19   element of why they would make that concession to keep us
  

20   going.  A million pounds a day is nothing to sneeze at, and
  

21   they didn't need us to hand them five million pounds of milk
  

22   back that week, so it was prudent for both of us, as we want to
  

23   keep our plant running, keep our employees employed and stay in
  

24   business, and they do too, that we came up with a methodology
  

25   of helping to mitigate the problem at that time with the cost
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 1   of whey and the milk, and they helped us out with that.
  

 2      Q.  So the cooperative had some incentives to eliminate
  

 3   those additional costs as a way to try and help you stay
  

 4   afloat; is that fair?
  

 5      A.  It was a cost to them, a cost of their doing business
  

 6   for them to give up those service charges for that period of
  

 7   time, sure.
  

 8      Q.  And then what about your customer side?  What is it
  

 9   that you understand would be the reason that they would allow
  

10   you into crease costs?
  

11      A.  They like our product, they want us to stay around.
  

12   They like our service.  They, you know, we have spent a long
  

13   time building longstanding, good relationships with our
  

14   customer base.
  

15      Q.  So in both those instances you have some leverage over
  

16   your cooperative and over your customers in order to help
  

17   negotiate a better deal that would allow you and your business
  

18   to continue a viable operation?
  

19      A.  Leverage is kind of a, kind of a tough word.  It would
  

20   be, when it is all or nothing, you don't kinda, sorta.  You are
  

21   not sorta pregnant.  You are either on or you are off when you
  

22   are in this sort of situation, if that makes any sense.
  

23      Q.  Yeah, but if a farm were to to go out of business, you
  

24   have other farms that you can go to, right?  It's a commodity.
  

25   You don't really have to go to any one producer, right?
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 1      A.  That statement is correct.  My customers have other
  

 2   suppliers as well.  So I mean, if we go out of business, I
  

 3   don't think it's the end of the world.  I think it makes Hilmar
  

 4   happy on some level.
  

 5      Q.  And that's because Hilmar is a competitor of yours; is
  

 6   that right?
  

 7      A.  A direct competitor.  We both make block cheddar cheese
  

 8   in the marketplace.
  

 9      Q.  And if you can get a better deal from one of your
  

10   customers and displace customers of Hilmar, that's a benefit to
  

11   you as well; is that right?
  

12      A.  Our customer bases are fairly discreet.  Hilmar is an
  

13   operation 15 to 20 times bigger than me.  They play on a full
  

14   truck load kind of playing field.  We more play on a
  

15   pallet-to-pallet level.  So we're not, we have access to a
  

16   different market one layer away from Hilmar.  Hilmar would have
  

17   to sell their truck loads to a distributor who would break them
  

18   down into the smaller pallet sort of deal.  We're already there
  

19   as an OEM, and that's part of how we can differentiate
  

20   ourselves from their business model and compete with them.
  

21          We also have a transportation advantage into
  

22   Southern California because we're there and they are up here.
  

23      Q.  Tell me about -- what does that mean you have a
  

24   transportation advantage?
  

25      A.  Well, as long as there's enough milk in
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 1   Southern California to feed my plant, I can create cheese and
  

 2   ship it around Southern California at a milk reduced mileage
  

 3   component, in terms of transportation cost of that product.
  

 4           Hilmar is making their product up here in
  

 5   Central Valley and would need to truck it all the way into
  

 6   Southern California.
  

 7           We have, in the finance world, a thing called SWOT
  

 8   analysis, if anybody's familiar with that.  It's, you look at
  

 9   your business and you analyze your strengths, your weaknesses,
  

10   your opportunities, and your threats.  And when we did our SWOT
  

11   analysis on going to the WPC-80 plant, the two biggest threats
  

12   we have are the regulatory milk pricing system and disconnected
  

13   whey prices and all of that stuff when we're going into that
  

14   whey plant.  And the second biggest threat is the waning of
  

15   milk supply in Southern California.  There's going to come a
  

16   day when we will be trucking 10 loads of milk to make one load
  

17   of cheese out from the Central Valley, and Hilmar only has to
  

18   truck that milk down the street.  So they are going to drive
  

19   one load of cheese into the Southern California, we're going to
  

20   drive 10 loads of milk into Southern California out of the
  

21   Central Valley.  That's a threat.  That day is coming.  We hope
  

22   it is 20 years out when we're all retired, but that clock is
  

23   ticking.  And that's -- that's an element of why we felt we
  

24   needed to get into the 80 market, we wanted in a ten-year
  

25   timeline on that project.  There, so now you guys have all seen
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 1   behind the curtain.
  

 2      Q.  So I want to go back to the beginning of that.  That
  

 3   was all really helpful.  I want to make sure I understand the
  

 4   beginning part of that where you said that transportation is an
  

 5   advantage in Southern California.  Is it too simple to say the
  

 6   advantage is just that you don't pay transportation cost that
  

 7   Hilmar has to pay in order to get product into the same
  

 8   location?
  

 9      A.  To ship cheese at a distance as X-cents a pound to the
  

10   product, and I don't off top of my head recall what that number
  

11   is, I get confused between loads and individual blocks and
  

12   pounds and everything.  But there is an increment of cost per
  

13   mile to move that product.  And so if I'm 50 miles from
  

14   Los Angeles and they are 300 miles from Los Angeles, I have an
  

15   advantage because I'm not moving that product that far, the
  

16   finished product.
  

17           Does that answer your question?
  

18      Q.  I think it does.  So the answer is yes, then, right?
  

19   You have a transportation advantage because it costs you less
  

20   to sell into the Southern California market than it would
  

21   Hilmar in order to truck the product down to the same area?
  

22      A.  You understand.
  

23      Q.  Okay.  And does that give you a competitive advantage
  

24   over Hilmar?
  

25      A.  Well, it's a competitive advantage on that element.
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 1   However, there are a number of other disadvantages to where we
  

 2   are particularly located.  We, you know, you would have to, we
  

 3   would have to sit down with Hilmar and line up our cost
  

 4   accounting models next to each other, but we're not going to do
  

 5   that, of course, but I mean, if we compared item for item,
  

 6   there are a number of things for us that would be more
  

 7   expensive just because we're 1/15th their economies of scale.
  

 8   That alone is an enormous difference in our comparable cost
  

 9   structures.
  

10      Q.  Just your G and A bucket alone would -- would be
  

11   different, than?
  

12      A.  Are you saying I'm being paid too much?
  

13      Q.  Because you fall into your G and A bucket, right?
  

14      A.  I absolutely do, both feet.
  

15      Q.  I think the lawyers do, too, so I feel your pain.  So,
  

16   but -- but so there's different things that allow different
  

17   businesses to have advantages over their customers one way or
  

18   the other; is that right?
  

19      A.  Yes.
  

20      Q.  And any one of those competitive advantages is not
  

21   going to create a disorderly market condition.  Would you
  

22   agree?
  

23      A.  I would say in the aggregate, they individually would
  

24   not create disorderly marketing.
  

25      Q.  I would --
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 1      A.  Unless they ended up somehow shorting the Class 1 milk
  

 2   supply.
  

 3      Q.  I want to talk a little bit about, I guess what
  

 4   everybody's waiting for me to get to --
  

 5      A.  Yes.
  

 6      Q.  -- is page 9.  Okay.  So let me make sure my record's
  

 7   concise on this part.  Let's look at Exhibit 107, I'm on page
  

 8   9.  And I want to talk about "Proposal Number 3,
  

 9   Producer-Handlers" heading, the items that are underneath that
  

10   section.
  

11           You have in here under the first paragraph in the
  

12   section, it says, "It is, however, yet another peculiarity in
  

13   the COS" and that's California State Order or order --
  

14      A.  California Order System is how it's been defined in the
  

15   hearing.
  

16      Q.  "California Order System, a topic of disharmony within
  

17   the producer community and a real item of business concern to
  

18   Farmdale."
  

19          Do you see that?
  

20      A.  Yes.
  

21      Q.  What do you mean by "topic of disharmony"?
  

22      A.  In my experience at the hearings that CDFA have held,
  

23   the topic comes up from time to time, and we observe different
  

24   producers groups talking about the producer-handlers and their
  

25   differentiated status within the system, and that's the
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 1   disharmony I'm talking about.  It's really discussions we
  

 2   observe inside the producer community about that, their
  

 3   existence, and their -- I like my other, their differentiated
  

 4   status.
  

 5      Q.  Okay.  So there's a differentiated status is what you
  

 6   mean by disharmony?
  

 7      A.  Well, the disharmony is the fact that it gets talked
  

 8   about.  If it just existed and nobody talked about it in the
  

 9   context of the hearings, then I would not see it as
  

10   disharmonious.
  

11      Q.  And then those discussions and the difference is what
  

12   you say, it's a real item of business concern to Farmdale?
  

13      A.  The real item of business concern to Farmdale is what I
  

14   discuss later on in that testimony.
  

15      Q.  Which would be what?
  

16      A.  Which would be the hypothetical situation that could
  

17   occur, where we get a, what I've called it a predatory pricing
  

18   scheme that could hurt us on a customer-by-customer basis.
  

19      Q.  And the hypothetical can't ever really come to fruition
  

20   for you, because you don't have any Class 1 sales, right?
  

21      A.  Well, I'm saying that, I'm saying there that if that --
  

22   okay.  I acknowledge that the exempt quota is aimed at Class 1
  

23   utilization.  However, if you are also a Class 2 plant, there's
  

24   nothing keeping you from, in your internal buckets, taking that
  

25   extra value that you are extracting on the Class 1 side, and in
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 1   your pricing, applying it to your Class 2 product, or your
  

 2   Class 3 product, or whatever, and saying, "Okay.  That little
  

 3   benefit that we got over here in the Class 1 side, we're going
  

 4   to pull that out and call all of our Class 1 the same as
  

 5   everybody else's Class 1.  We're going to take that benefit
  

 6   we're going to stick it against this Class 2 deal internally
  

 7   and we going to go get this customer."  That opportunity
  

 8   exists.  I'm not saying it's happening, we feel like it's
  

 9   happening.
  

10          Does that sufficiently separate the two things?  And so
  

11   you go back to the disharmony.  What we're advocating here is
  

12   just do away with it and nobody has this discussion or argument
  

13   anymore.
  

14      Q.  Right.  So if you just do away with it, then there's
  

15   nobody that will talk about it anymore, right?
  

16      A.  There's nobody that will talk about it, our little
  

17   paranoia goes away.  That's really all we're saying here.
  

18      Q.  I just want to dig in a little bit deeper.
  

19      A.  Sure.
  

20      Q.  So if you -- wouldn't the same be true for any
  

21   efficiencies that you find in the business?  I mean, like,
  

22   let's take your transportation credits, or your transportation
  

23   advantage that you just talked about between you and Hilmar.
  

24   All right.  Let's put a number on it, hypothetically, right?
  

25   We're in hypothetical world.  So hypothetically we'll put on
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 1   what, 5 cents a hundredweight, okay?  I know it's a big number,
  

 2   but I'm just using a number that I can calculate easily.  And
  

 3   you are a transportation allowance that is a benefit to you of
  

 4   5 cents a hundredweight that Hilmar would not have, if we were
  

 5   calculating hundredweight --
  

 6      A.  Don't worry about it, I got it.  We're going to take
  

 7   exception to the word allowance when she gets done.  That's
  

 8   fine.
  

 9      Q.  Let me say it over again, because I have bumbled my
  

10   words up before up here, so I want to make sure that I say it
  

11   correctly for you.
  

12          Your trans -- what you have described as your
  

13   transportation advantage, right?  Is that fair?
  

14      A.  Sure.
  

15      Q.  Okay.  So let's say you have a transportation
  

16   advantage.  You can move that into the line items that allow
  

17   you to negotiate your sales price to your customers as well,
  

18   can't you?
  

19      A.  Sure.
  

20      Q.  And that gives you an advantage over, a competitive
  

21   advantage over Hilmar?
  

22      A.  I'm not physically co-located with Hilmar.  The
  

23   producer-handlers that we are paranoid about or that we have
  

24   concern about, are in our market directly.
  

25      Q.  But Hilmar sells product into your market; is that
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 1   right?
  

 2      A.  At a distance, yes.
  

 3      Q.  And it's that distance that gives you the competitive
  

 4   advantage, right?
  

 5      A.  Okay.
  

 6      Q.  Is that yes?
  

 7      A.  Yes.
  

 8      Q.  Because it's the distance that they have to travel that
  

 9   adds additional costs onto their products?
  

10      A.  Yes.
  

11      Q.  So when they are selling into your market in
  

12   Southern California, you have a competitive advantage over them
  

13   based on your transportation advantage; is that right?
  

14      A.  Yes.
  

15      Q.  Okay.  So do you think it would be a meritoriously, a
  

16   meritorious argument to say then, that Hilmar should not be, or
  

17   that Hilmar could argue that you shouldn't be allowed to have
  

18   that cost advantage in the market because it creates some
  

19   disruption or some discussions?
  

20      A.  No.
  

21      Q.  It is not the same, right?
  

22      A.  No, it's completely different.  This is a regulatory
  

23   piece that is being potentially used out of context, where this
  

24   is supposed to be a Class 1 benefit.  Because these
  

25   producer-handlers are now into Class 2's and other products,
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 1   that compete with me, they have the ability to use that benefit
  

 2   out of context.  And the transportation thing is just part of
  

 3   the noise in doing business.  It's a completely different
  

 4   concept, completely different construct, in my view.
  

 5      Q.  And are transportation allowances regulatory?
  

 6      A.  We're not talking about transportation allowances,
  

 7   we're talking about the reality of the 5 Freeway.
  

 8   Transportation allowances are also a regulatory thing, which we
  

 9   don't necessarily have an opinion about because that's money
  

10   changing hands between the producer community.  They can fight
  

11   that out among themselves all they want.  That's them trying to
  

12   figure out how to share the revenue pile among themselves.
  

13      Q.  So I want to back up for a second.  The transportation
  

14   allowances are regulatory?
  

15      A.  If you are going to use the technical term
  

16   transportation allowances in the context of this hearing, yes.
  

17      Q.  Okay.  And that's a regulatory benefit that's given to
  

18   producers in order to encourage milk to move into, say,
  

19   Southern California?
  

20      A.  That's my understanding, yes.
  

21      Q.  Okay.  So if a producer were in Northern California and
  

22   making, producing milk and they were shipping it to a plant in
  

23   Southern California, that producer would be allowed to take out
  

24   of the pool some transportation allowances to help offset that
  

25   additional cost.  Is that your understanding?
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 1      A.  At a high level, I think that's true.  I believe
  

 2   there's some restrictions in the transportation allowance
  

 3   calculations, although I'm not that familiar with them, that
  

 4   just say you just can't ship this there because you feel like
  

 5   it, you know, there has to be some, there's some amount of
  

 6   control or whatever in there about utilizing that
  

 7   transportation allowance.  There's rules about, you know, where
  

 8   you start and where you end, and where the processing plants
  

 9   are and all that stuff, but I'm not that familiar with it.
  

10      Q.  And the reason you are making sure that I didn't
  

11   confuse the two, is because you, as a handler, your business as
  

12   a handler, you pay the same for the milk regardless, you don't
  

13   pay the transportation allowances; is that right?
  

14      A.  They are factored into the milk price, so I mean,
  

15   dollars are being extracted from me in paying the minimum
  

16   regulated price to cover the dollars that are used to be shared
  

17   among the producers for those transportation allowances.  But
  

18   it doesn't matter to me which of the producers get the
  

19   particular transportation allowance, I'm still paying the
  

20   minimum regular price.
  

21      Q.  So is that a yes?
  

22      A.  Rephrase your question.
  

23      Q.  You're paying the same price regardless of which
  

24   producer has produced the milk; is that right?  You are paying
  

25   based on the class into the pool?
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 1      A.  Yes.
  

 2      Q.  And the producer gets the transportation allowances
  

 3   paid out of the pool, and so -- well; is that right?
  

 4      A.  As far as I know, yes.
  

 5      Q.  Okay.  And are you, is it your understanding that
  

 6   exempt quota producer holders, producers holding exempt quota,
  

 7   are not entitled to obtain any kind of transportation
  

 8   allowances?
  

 9      A.  I don't know that.
  

10      Q.  You haven't conducted any kind of financial analysis to
  

11   the pool to determine what kind of, what kind of impact would
  

12   be had if the exempt quota was eliminated and then those
  

13   producers would be entitled to transportation allowances?
  

14      A.  I have not.
  

15      Q.  Are you aware of how much exempt quota is held by any
  

16   other producer-handlers?
  

17      A.  Not as I'm sitting here today.  I probably did at one
  

18   time, but I don't know now.  It's not very many entities, I
  

19   know that.  It's a small universe.
  

20      Q.  Are you, so I'll tell you there's four entities, but
  

21   are you aware of the volume of milk that is subject to exempt
  

22   quota treatment?
  

23      A.  No, it's small also.  Relatively small.
  

24      Q.  Small in comparison with the pool in the Class 1
  

25   market?

4787



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1      A.  Yes.
  

 2      Q.  I'm on page 10 of your prepared statement on
  

 3   Exhibit 107.  And the paragraph where we were just talking
  

 4   about this, the hypothetical that you had proposed here, did
  

 5   you write this hypothetical?
  

 6      A.  I did.
  

 7      Q.  Did you write it on your own?
  

 8      A.  No.
  

 9      Q.  Did somebody give you the hypothetical to include in
  

10   your statement?
  

11      A.  No, I took information from the President of our
  

12   company and his concern about this issue, and I drafted the
  

13   language to go with it, to go with his narrative.
  

14      Q.  So this is, this is all your own work then, or all
  

15   yours and others within the Farmdale Creamery operation?
  

16      A.  It is Farmdale's only.
  

17      Q.  So if a producer, if a producer-handler was set up in a
  

18   way that the producer was one entity and the handler side was
  

19   one entity, and assuming they still met the ownership
  

20   obligations, and it, and the producer, or the handler paid a
  

21   Class 1 price for the milk, would your hypothetical still hold
  

22   true?
  

23      A.  Is the handler strictly a Class 1 handler or is it a
  

24   Class 1 and Class 2 handler?
  

25      Q.  Let's say it's a Class 1 and Class 2?

4788



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1      A.  Then I think the situation would remain if they are
  

 2   completely co-owned.  I don't know that splitting the entities
  

 3   would make any difference.  I would have to analyze that
  

 4   because I'm sure there's all kinds of other state plan stuff
  

 5   that would come into play there in terms of the transfer of
  

 6   cost.  But changing those two entities I don't think would
  

 7   matter much if it was all the same common ownership.
  

 8      Q.  And that's because even if there were some additional
  

 9   profits made by a separate entity, those profits could then be
  

10   used by the handler side to generate a competitive advantage in
  

11   marketing that product to a customer?  Is that why you mean
  

12   that they would both -- it wouldn't matter?
  

13      A.  Yes.
  

14      Q.  Okay.  So we had a handler here yesterday that had an
  

15   entity -- were you here yesterday?
  

16      A.  No, I was not.
  

17      Q.  We had a handler here yesterday that, they had a
  

18   business and some related additional businesses in the
  

19   entertainment industry, completely outside of the dairy
  

20   industry.
  

21       MR. ENGLISH:  I object to that characterization.  The
  

22   witness clarified that he thought that was advertising.
  

23   BY MS. HANCOCK:
  

24      Q.  Okay.  Let's go with that, then.  So we had a handler
  

25   here that had a separate business that was an advertising
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 1   business --
  

 2       MR. ENGLISH:  I think that's still a mischaracterization of
  

 3   what he said.  That is absolutely not what he said.  I think
  

 4   what he said was, that's our advertising.  It's not a separate
  

 5   business.  That's not what he said.
  

 6   BY MS. HANCOCK:
  

 7      Q.  Okay.  Well, let's go into hypothetical world then, so
  

 8   that we can avoid this.  Let's say a handler had an
  

 9   entertainment business on the side that generated profits.
  

10   Same ownership, same board -- same ownership, same board but
  

11   separate legal entities.  Okay?
  

12      A.  Okay.
  

13       JUDGE CLIFTON:  Same -- separate legal entities what, one
  

14   is an entertainment and the other is a milk processor?
  

15       MS. HANCOCK:  Yes.
  

16       JUDGE CLIFTON:  Okay.
  

17   MS. HANCOCK:
  

18      Q.  One is an entertainment business, one is a milk
  

19   processor, but the ownership structure is the same between the
  

20   separate legal entities.
  

21      A.  They have common ownership.
  

22      Q.  Common ownership.
  

23      A.  Okay.
  

24      Q.  And let's say that this entertainment business was
  

25   wildly successful and that allowed them to reinvest those
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 1   profits into their processing business.  Would that give the
  

 2   processing business a competitive advantage over others within
  

 3   the processing industry?
  

 4      A.  If they were able to use that advertising business to
  

 5   generate capital for their processing side that was more
  

 6   efficient than capital than mine, investment in the company,
  

 7   they would have a competitive advantage over me because they
  

 8   had access to cheaper capital, of course.  That doesn't have
  

 9   anything to do with the flow of the minimum price of Class 1
  

10   milk and being -- being dealt with in a Class 2 processor.
  

11   We're getting away from the point of my testimony, actually.
  

12      Q.  I think, I guess I'm just trying to figure out at what
  

13   point does it become a situation that should be disallowed
  

14   because it gives a competitive advantage.  Can you answer that?
  

15      A.  It becomes an issue inside a regulatory system that's
  

16   trying to manage five different classes of milk, where you are
  

17   trying to grant an advantage inside one class where it can
  

18   bleed over into another class without any kind of, transparency
  

19   I guess, for lack of a better word, I would say that would
  

20   create disharmony.
  

21      Q.  Okay.  And if those potential differences or disharmony
  

22   was just based on some subjecture that hasn't actually, that
  

23   hasn't actually occurred, do you still think a change should be
  

24   made?
  

25      A.  It goes -- yes.  It goes to a broader discussion about
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 1   a lot of little different things within the current COS that
  

 2   cause the spirit of pooling to be damaged, in my opinion.
  

 3           Now, we're not inside the pool, so we really don't have
  

 4   a right to have an opinion about it.  Really?  Because I mean,
  

 5   the producer community gets to do what they want to do with
  

 6   that.  But as an outside observer whose been watching this
  

 7   thing for a long time, it's fascinating to me how the, I have
  

 8   heard it phrased, "have and have not's" argument goes.  There's
  

 9   lots of little silos, and lots of little special stuff going on
  

10   inside the pool that makes one group of producers not happy
  

11   with another group of producers.  And, you know, if we're going
  

12   to level the playing field, let's level the playing field.
  

13   That's what we're talking about right here.
  

14      Q.  Do you -- do you believe that quota should be preserved
  

15   then, if a Federal Order is implemented?
  

16      A.  I do not.
  

17      Q.  And is there any -- let's say quota and exempt quota,
  

18   are there any differentiating factors in preserving one over
  

19   the other?
  

20      A.  No.
  

21      Q.  And just so we're clear, you don't have any instances
  

22   to describe where you have had any customers that were
  

23   displaced?
  

24      A.  It is testified to.
  

25      Q.  Thank you.
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 1       JUDGE CLIFTON:  Ordinarily I would wait a minute to ask my
  

 2   additional questions, but I want to ask them now because I'll
  

 3   need follow up from people who understand this industry better
  

 4   than I do.
  

 5           I would like to go to the bottom of page 9 of your
  

 6   testimony, Mr. Hofferber, and I'm looking at the very last
  

 7   paragraph.  That phrase, "Sales below cost prohibitions exist
  

 8   in the Stab Plan," and I want to know how it works that people
  

 9   know what a below cost sale would be?  How are these costs
  

10   known?
  

11       MR. HOFFERBER:  Right.  How does this become apparent?
  

12       JUDGE CLIFTON:  Yes.
  

13       MR. HOFFERBER:  Yes, your Honor.  In my direct experience
  

14   with Farmdale, we will have a customer get on the phone and
  

15   call us and say, "X, Y, Z Company is offering us a cheese
  

16   3 cents a pound cheaper than you got it, how can that be?"
  

17   Well, if it doesn't get below the minimum reg price of the milk
  

18   translated into the cheese, there's not a lot I can do about
  

19   that.  For some reason, they have found an efficiency somewhere
  

20   that allowed them to do that.
  

21           It hasn't happened that I can recall on the cheese side
  

22   where a sales-below-cost issue has come up, but we have seen it
  

23   on the sour cream side.  Where, we look at our costs and our
  

24   efficiencies, and we're not talking about, just about raw
  

25   product costs being paid for by the minimum regulated price,
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 1   this is the whole surveyed cost engine that CDFA works with.
  

 2   But if we run onto a sour cream customer that's selling sour
  

 3   cream at, let's say $3.00 a 32-pound tub cheaper than us, there
  

 4   is absolutely no way on the planet, if we're paying an equal
  

 5   minimum regulated price, Class 2 price in California, that that
  

 6   could even happen based on electricity costs being what they
  

 7   are, labor costs, I mean, we all pretty much are going to
  

 8   operate the same.  So we have a pretty good idea of the
  

 9   relevant range of what cost would be for a 32-pound tub of sour
  

10   cream.  So when that happens, we, of course, hair goes up on
  

11   the back of our neck, and we go, "how in the world can this be
  

12   happening?"
  

13           So then to answer your question, your Honor, the
  

14   mechanics of that are is that we would report that incident to
  

15   the CDFA, and they would assign that case to an investigative
  

16   group inside CDFA, and they would then dig into that.  Go to
  

17   the retail site, or wholesale site, whatever, they would start
  

18   doing an investigation.  Theoretically, that's how it is
  

19   supposed to work.  The fact of the matter is, the resources at
  

20   the CDFA are such that that doesn't get done very often.  So if
  

21   they get a couple of complaints a year about something like
  

22   that, they are even hard-pressed to really dig down into that.
  

23   So the game is, is we try to convince our customer that that's
  

24   just some sort of short-term stealing strategy or something
  

25   like that, and we attempt to hang onto them as good as we can
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 1   in that situation.  Is that relatively clear?
  

 2       JUDGE CLIFTON:  Very.  Thank you.  And then my other
  

 3   question is about the value of components of milk as the milk
  

 4   arrives at your processing facility.  So from your point of
  

 5   view, I would like to take two points of view.  I would like
  

 6   you to give me your point of view as a cheese manufacturer, and
  

 7   then I would like you to give me your point of view as a cheese
  

 8   manufacturer that operates a whey stream operation, such as you
  

 9   do.  So -- so looking at the value of the solids in the milk as
  

10   they arrive at your plant as a cheese manufacturer, what of
  

11   those solid components have value for you, and how should their
  

12   value be determined if there is to be a regulation governing
  

13   the minimum regulated price?
  

14       MR. HOFFERBER:  Milk for cheese rolls in at a nominal 3 and
  

15   a half percent fat, 8.6, 8.7 percent solids not fat.  Solids
  

16   not fat includes the protein, and the lactose, and the
  

17   caseinates, and all the other jazz that's in milk, it's
  

18   everything that's solid that's in the water, that's not fat.
  

19           So when we make cheese, we end up extracting all the
  

20   fat out of it that we can, even in the post-processing for the
  

21   whey stream, and returning the fat to the cheese.  So fat is
  

22   the most valuable thing.  Although you would still extract, I
  

23   think it's about half the protein that is in the milk that
  

24   stays in the cheese, I don't know, it's a rough number.  You
  

25   are still going to end up with a little bit of lactose, but for
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 1   all of those lactose intolerant people we recommend you try
  

 2   cheese, because there's not a lot of lactose that ends up
  

 3   staying in the cheese, it stays in the whey stream, so you can
  

 4   take one of your pills instead of four.
  

 5           So when you look at it from a cheese-only perspective,
  

 6   it is fat and protein is what is of value in there.  When you
  

 7   look at it including the whey stream, of course the entire
  

 8   protein stream becomes important, because what you have done
  

 9   now, is that 50 percent or so of the protein that's in the milk
  

10   that previously escaped capture prior to the ability of
  

11   membrane systems and what not to extract it, and preserve it,
  

12   and convert it into something useful, you're dealing with that
  

13   part of it as not as valuable, because you were just trying to
  

14   get rid of it.
  

15           Lactose, you know, because of membrane systems, we have
  

16   been able to figure out a way to efficiently take the water out
  

17   of it and transport it in a concentrated form and exact a
  

18   little bit of value out of that part of it.  And then as I said
  

19   earlier, the polished water that comes out the back end of it,
  

20   we are able to supplant our purchases from street water to wash
  

21   the plant and do some other nice things with it.
  

22           Is that satisfactory?
  

23       JUDGE CLIFTON:  It is.  And the product that you make, this
  

24   protein product from the whey, it's not dry, the kind you make.
  

25       MR. HOFFERBER:  Yes, it is.
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 1       JUDGE CLIFTON:  It is.  That portion is dry?
  

 2       MR. HOFFERBER:  If you like, I'll complete that first
  

 3   model.
  

 4       JUDGE CLIFTON:  Please.
  

 5       MR. HOFFERBER:  Okay.  So we have taken the liquid protein
  

 6   in that first stage of the membrane systems in that whey
  

 7   processing plant, and we have parked it in a silo in a liquid
  

 8   form.  We then take that and we put it in what's called a box
  

 9   dryer.  Our particular system is a box dryer.  Our particular
  

10   system is a box dryer.  There are two or three different
  

11   methodologies by which you dry this stuff.  But in our WPC-80
  

12   process, you will heat that dryer up to something like 375
  

13   degrees or 400 degrees, it's pretty hot in there -- and then
  

14   you will aerosol this protein-concentrated liquid into that air
  

15   space, and it flashes the water out of it.  The powder falls to
  

16   the bottom of the box dryer, it's swept out one end and
  

17   conveyed and then bagged into a powder.  So now it's in a dry
  

18   form.  The water went up the chimney that was flashed out of
  

19   it.
  

20           Now, we have taken most of the water out of the whey by
  

21   the time it gets to that point anyway, because we end up with
  

22   better than 50,000 gallons of water out of that process
  

23   everyday, of polished water.
  

24       JUDGE CLIFTON:  All right.  And do you have any other
  

25   wisdom to impart as to how a regulator might value these milk
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 1   solids?
  

 2       MR. HOFFERBER:  Well, honestly, between the COS and the
  

 3   FMMO, I don't think we're particularly nervous about either
  

 4   construct, whether you have a protein component, or fat, or
  

 5   SNF, I mean, the construct of it isn't what's our big issue
  

 6   here.  Our big issue here is that you set that minimum price
  

 7   and force me to pay it when it's not, to use Mr. Shippelhoute's
  

 8   word, worth it.  You know, the market has to find that value,
  

 9   not the regulators, the regulated system.  That's the bottom
  

10   line to nearly everything that we testify to at these hearings,
  

11   "we" being Farmdale.
  

12       JUDGE CLIFTON:  Are you saying there should not be any
  

13   minimum regulated price for milk?
  

14       MR. HOFFERBER:  It should be, in our opinion, set at a
  

15   minimum value that would allow the market to differentiate
  

16   between the end product in the whey stream, at least.  I mean,
  

17   it might even be better to have it differentiate between the
  

18   end-product between cheddar and Mozzarella, since Mozzarella is
  

19   now dominating the overall -- I'm stepping on some of my
  

20   cheese-making brothers' toes here -- but the point being --
  

21   okay.  Let me step way back.  Now I'm on my soap box and Chip's
  

22   going to hate this.
  

23           We have to go vertical in this business.  We have to
  

24   find the dairy farmers that want to make the product that we
  

25   are making and we team up vertically.  And we stop worrying

4798



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   about what every other dairy farmer is doing in the state
  

 2   inside the pool, and we just go do business.  And the co-ops
  

 3   are kind of doing that by building powder plants.  I mean, this
  

 4   verticality idea has been around for a long time, but it's not
  

 5   working because the expertises don't line up.
  

 6           You have had, DFA's Golden plant couldn't hang.  You
  

 7   know, there are example after example through the California
  

 8   system, I don't know about Federal so, but in the California
  

 9   side, you know, co-ops seem to be doing okay by making this
  

10   powder.  By CDI making powder plants now, we're no longer a
  

11   balancing plant for them.  Their balancing plant is this
  

12   lower-value powder thing.  These dynamics here are missing the
  

13   point, in our opinion.
  

14           Our -- my advocacy to my owners over the last five
  

15   years or something, I says, "we have got to find 25,000 cows
  

16   and we have got to make friends with them."  And we need to be
  

17   able to do that apart from a regulated system that keeps us
  

18   from doing that deal.
  

19           So if you set, "you", set the minimum regulated price
  

20   low enough, that's going to give us space to do that.  And if
  

21   my WPC-80 powder is worth a ton, my guys are going to benefit.
  

22   And if goes in the tank, we're all going to suffer together.
  

23           And, okay.  So in the '30's when we started all this
  

24   mess, there were 17,000 dairy farms in California and 625
  

25   processors.  We're down to 1450 farms and 125 processors.  Why
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 1   can't we just sit down around a table and do this vertical
  

 2   idea?  Okay.  End of soapbox.  I'm sorry.  I have been sitting
  

 3   on that all day.
  

 4       JUDGE CLIFTON:  We need to hear it.  I mean, if you don't
  

 5   have a vision, how do you write the rules?
  

 6       MR. HOFFERBER:  Well, I mean, that's been my vision for
  

 7   quite awhile.  Coming from the outside and watching it unfold
  

 8   before me, and migrate the way it is migrating, I came to one
  

 9   of two conclusions.  There was one hearing when I went up to
  

10   Kevin Mazahara, who was the Deputy Director, or the Deputy
  

11   Secretary, or I don't know, the head of milk pooling he was the
  

12   third in charge of Milk Pooling in CDFA.  I said, "Kevin, the
  

13   only way out for this is for you guys to buy all the cows and
  

14   the State runs the whole thing, top to bottom."  That's the
  

15   only way we are going to eliminate having a hearing every two
  

16   years.  Because we are going to keep, me and Rob are going to
  

17   keep butting heads at these things -- Rob Vandenheuvel,
  

18   V-A-N-D-E-N-H-E-U-V-E-L.  Okay.
  

19           No, I mean, we, this carousel just keeps going around
  

20   and around.  Guys we got to break out of this.  This has got to
  

21   become something very different.  And we're trying to shove it
  

22   into another, you know, intelligent box.  I mean, it's, but
  

23   it's -- it's just become like Tax Code.  It's so freaking
  

24   complicated now.  How do we -- how do we get past this?  And,
  

25   you know, maybe it's a complete collapse of the whole system
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 1   and we all, you know, rise from the ashes, or we step in now
  

 2   when we have an opportunity here and do something innovative,
  

 3   for the lack of a better word.  Okay.  I'm done with that.  You
  

 4   sense I could go on for hours, but I won't.
  

 5       JUDGE CLIFTON:  Well, I appreciate very much everything you
  

 6   have had to offer here.  And Mr. Vandenheuvel, would you like
  

 7   to be the next to ask questions of this witness?
  

 8       MR. VANDENHEUVEL:  I'm okay.
  

 9       JUDGE CLIFTON:  Ms. Hancock?
  

10                        CROSS-EXAMINATION
  

11   BY MS. HANCOCK:
  

12      Q.  Nicole Hancock.
  

13          You had been talking with the Judge, you had mentioned
  

14   on the sales-below-cost prohibitions, that there's a mechanism
  

15   for you to make reports to CDFA if you, if you think that
  

16   something like that has occurred.
  

17      A.  Yes.
  

18      Q.  Have you ever made any reports to CDFA?
  

19      A.  I believe that one of our owners did do that about, I'm
  

20   thinking eight years ago, something like that.  It's outside my
  

21   recollection at this point in terms of any specifics.
  

22      Q.  Do you know what, who it was that they were reporting?
  

23      A.  I don't recall.
  

24      Q.  Do you know if it was related to the California
  

25   Producer Handlers Association?
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 1      A.  I do not recall.
  

 2      Q.  Have you, yourself, ever made any kind of report?
  

 3      A.  No.
  

 4      Q.  Do you -- well, that's good.  Thank you.
  

 5       JUDGE CLIFTON:  Mr. Miltner?
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. MILTNER:
  

 8      Q.  Mr. Hofferber, my name is Ryan Miltner, I represent
  

 9   Select Milk Producers.
  

10      A.  Hello.
  

11      Q.  I know you have heard this a couple of times already, I
  

12   want to thank you for your frank and thorough testimony.  It's
  

13   been a joy to listen to.
  

14      A.  Thank you.
  

15      Q.  My question --
  

16      A.  But?
  

17      Q.  No, there's no but.
  

18      A.  But I have a question.
  

19      Q.  I do have some questions.
  

20      A.  Sure.
  

21      Q.  And I think they are all related to this concept of
  

22   disorderly marketing, that, quite frankly, everybody in this
  

23   room is trying to put some details to.  And you have put a lot
  

24   of time into the industry as a whole and working with CDFA.
  

25   And is it correct for me to summarize your testimony as saying
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 1   that, as long as there's sufficient Class 1 milk, there is no
  

 2   disorderly marketing?
  

 3      A.  That's my understanding of the technical definition of
  

 4   disorderly marketing within the Stab Plan.
  

 5      Q.  Okay.  So that's specifically your understanding for a
  

 6   California definition of disorderly marketing?
  

 7      A.  Correct.  I only have the COS experience.
  

 8      Q.  Okay.  And I suppose you are also advocating that USDA
  

 9   apply that same definition to the situation today?
  

10      A.  Yes.
  

11      Q.  And my background is in the Federal system, obviously,
  

12   I only know enough about California perhaps to be dangerous.
  

13   So when California, when CDFA has a hearing to modify a formula
  

14   or any other aspect of the Stab Plan, are they required to
  

15   determine that there are disorderly marketing conditions in
  

16   terms of --
  

17      A.  In terms of whether or not to hold a hearing?
  

18      Q.  Whether or not to change the terms, to change the
  

19   formula?
  

20      A.  I don't think so.  I think the way the Stab Plan is set
  

21   up is that we can have hearings to discuss all sorts of
  

22   elements of that plan, whether or not it's, it creates
  

23   disorderly marketing in the technical sense.
  

24      Q.  So your understanding is that California, that CDFA can
  

25   modify the terms of their Marketing Order without there being
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 1   disorderly marketing conditions?
  

 2      A.  We do regularly with make allowance changes and formula
  

 3   changes to the milk prices based on economic conditions
  

 4   surrounding in the state, sure.
  

 5      Q.  Let me throw out a concept and see if you agree with
  

 6   this.  Is it, would it be accurate to say that there is, that
  

 7   order in terms of milk marketing is a continuum?  That there's
  

 8   perfect order, and there's disorder, and there's a bunch of
  

 9   states in between?
  

10      A.  The dance we're doing here is around a technical
  

11   definition of the word "disorderly marketing".  I will say, as
  

12   I did I in my testimony, there are some decisions in these
  

13   hearings that cause prosperity and there's some decisions in
  

14   these hearings that cause real distress to my company.
  

15   Business happens.  And so that's why it's my understanding that
  

16   this definition of disorderly marketing is somewhat critical to
  

17   this hearing process, as to whether the USDA even gets involved
  

18   in it.  So where something would distress my company, I could
  

19   say "gosh, this is really disorderly," you know.  But we don't
  

20   use that technical term.  We say, "Well, this is a bad thing
  

21   for my business.  What am I going to do now to go mitigate
  

22   that, you know, within my business model?"  Or, "This is going
  

23   to be really good for us for a little while, how can we pay our
  

24   debt off faster?"  Or however that particular hearing goes.
  

25      Q.  I guess to kind of to relate back to your testimony a
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 1   few minutes ago, the issue becomes how do we make things, how
  

 2   do we come together as an industry to make, to improve upon
  

 3   everything, even if we haven't reached that point of market
  

 4   disorder?  Is that accurate?
  

 5      A.  Sure.  That's fine.
  

 6      Q.  And so when California, I guess going back to my
  

 7   initial jumping off point, when California decides to modify
  

 8   their Order, I guess they are looking at some sort of
  

 9   incremental improvement upon the terms of regulation after they
  

10   have weighed all the positives and negatives to both producers
  

11   and processors?
  

12      A.  One man's ceiling is another man's floor.  Improvement
  

13   might be good for one person, it might not be an improvement
  

14   for the person on the other side of the equation.
  

15      Q.  I think that's all I have.  Thank you, your Honor.
  

16       JUDGE CLIFTON:  I think I'll start with Mr. Vetne.
  

17                        CROSS-EXAMINATION
  

18   BY MR. VETNE:
  

19      Q.  John Vetne for Hilmar Cheese.  This is going to be
  

20   quick.
  

21      A.  Sure.
  

22      Q.  As I understand your testimony, your characterization
  

23   of the CDFA process, or your expectation for that process, is
  

24   that CDFA will address an issue that appears to be creating
  

25   distress, or looks like it might produce distress in the near
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 1   future, so let's deal with it before distress turns to
  

 2   disorder.  Correct?
  

 3      A.  Yes.
  

 4      Q.  Okay.  If --
  

 5      A.  I was great with that question until you stuck the word
  

 6   disorder on the end of it.
  

 7      Q.  Let's deal with it before it becomes great distress.
  

 8      A.  Okay.
  

 9      Q.  And if we can -- you used the term at the beginning of
  

10   Nicole Hancock's questions, you used OEM.  I have no idea what
  

11   that means.
  

12      A.  OEM is an acronym for Original Equipment Manufacturer.
  

13   Now, I use that fairly loosely because I don't think we would
  

14   characterize cheese or sour cream as equipment.  But as a
  

15   manufacturer we would be considered an OEM when you are
  

16   discussing things of manufactured ilk.
  

17      Q.  Okay.  And then you used the word which I regret hasn't
  

18   been brought up before, and I should have anticipated it.  You
  

19   used the word caseinates in milk.  A component of milk.  Is it
  

20   correct to say that caseinates are a subset of the proteins
  

21   contained in milk?
  

22      A.  I am not a biochemist or whatever that person would
  

23   need to be to know how that breaks down.  It is just a phrase I
  

24   know is a component in milk.  If it is part of proteins, so be
  

25   it, I don't know.
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 1      Q.  All right.  Then, I, since you don't know, we'll deal
  

 2   with that later.  Thank you.
  

 3      A.  I am aware that it becomes part of the cheese.  I mean,
  

 4   it is part of the binding of the cheese and some, I mean, my
  

 5   depth in that whole, at the molecular level is limited.
  

 6      Q.  Well, my questions were going to lead to casein is a
  

 7   subcomponent of the proteins, which creates the matrix, the
  

 8   structure, and binds to the fat to create the functional value
  

 9   of cheese.  And non-casein proteins are generally what is
  

10   extracted.
  

11      A.  In the whey stream.
  

12      Q.  In the whey stream.
  

13      A.  We're all here to learn.
  

14      Q.  Okay.  Thank you.
  

15      A.  Thank you.
  

16       JUDGE CLIFTON:  Mr. Beshore?
  

17                        CROSS-EXAMINATION
  

18   BY MR. BESHORE:
  

19      Q.  Thank you.  Marvin Beshore.
  

20           I want to get down on the ground a little bit more, not
  

21   in the concept level.  WPC-80, are you aware of any publicly
  

22   available sources of price information for that market?
  

23      A.  No.
  

24      Q.  So when you were, when you were determining whether to
  

25   invest millions of dollars I assume, some millions of
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 1   dollars --
  

 2      A.  Yes.
  

 3      Q.  How did you -- how did you price -- how did you, you
  

 4   know, how did you come to assumptions about your revenue
  

 5   stream?
  

 6      A.  We had hired a consultant to help us develop and design
  

 7   the project, who is also a marketer of the project and he
  

 8   brought us his historical information over some relevant range
  

 9   of history.
  

10      Q.  A marketer of the product?
  

11      A.  That's correct.  And we did some projections off of
  

12   that, and said, you know, it's only going to get as bad as this
  

13   and we're going to be okay, and of course it's gotten a lot
  

14   worse than that.
  

15      Q.  Are you aware of any publicly available information
  

16   about what it cost to turn whey into WPC-80?
  

17      A.  I am not.
  

18      Q.  Can you tell us what yield in cheese you experience at
  

19   Farmdale, pounds per hundredweight?
  

20      A.  Yeah, this starts falling into proprietary stuff, and I
  

21   don't want to dance the question.  So what I do is refer you
  

22   back to, I think I had an earlier question about where to go to
  

23   find that information, and I believe the CDFA cost studies with
  

24   respect to the make allowances carry some of those data for you
  

25   as to what's going on in California about that.
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 1      Q.  Okay.  So the yields in the study information would be
  

 2   representative, in your view?
  

 3      A.  Right.  In their audit they specifically ask me those
  

 4   questions, what are your production yields, and they include
  

 5   them in their conclusions when they publish the generalized
  

 6   study that doesn't identify all of us individually.
  

 7      Q.  Okay.  So one final area.  When you determine a price
  

 8   for the product at your dock for your cheddar, how do you go
  

 9   about, without telling me what the price is, how do you go
  

10   about determining what price to put on that product?
  

11      A.  Sure.  Well, of course, the general sales rule is, you
  

12   get what the market can bear, right?  So the way cheddar is
  

13   priced, certainly in Southern California, and I think
  

14   everywhere, is that we use the CME market price for 40 pound
  

15   block cheddar cheese.  There is a market for it, treaded on the
  

16   exchange at the CME.  CME is Chicago Mercantile Exchange, by
  

17   the way.  And we price that with our customers at a plus or
  

18   minus penny per pound from the dollars and cents per pound
  

19   number coming off the CME.  And that CME number is updated once
  

20   a week in terms of a weekly, we use the weekly average number.
  

21   And so come noon on Friday we know what the number is going to
  

22   be for the following week.  And we, and this is almost probably
  

23   somewhat proprietary to us, because I don't think everybody
  

24   also does this.  Some people will price their cheese on the day
  

25   of make, we price it on the day of delivery.  So we waited for
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 1   the CME study to come out -- traditionally, that's how
  

 2   everybody did it, but as the markets change and people want to
  

 3   get a jump on pricing and whatever.  Whatever internal reason
  

 4   they have.  But internally for us, it's a plus or minus the
  

 5   CME.
  

 6      Q.  And does the bulk of your cheese is sold in less than
  

 7   truck load quantities, I take it from what you said, what you
  

 8   have testified?
  

 9      A.  The bulk, you know, I really don't know where to place
  

10   it.  I guess let's call it 50/50 we'll do a full truck load and
  

11   partial truck loads.  And I don't mean 50/50 on deliveries, I
  

12   mean 50/50 on the total volume of cheese.  So we'll have X
  

13   number of full truck load deliveries, and 3X number of partial
  

14   truck load deliveries to get the same total value of cheese.
  

15   That's my guess.  It is kind of a like a thumbnail thing.
  

16      Q.  Do you -- do you read Dairy Market News?  Do you follow
  

17   it?
  

18      A.  Occasionally, mostly when articles are in there about
  

19   the whey factor.
  

20      Q.  In Dairy Market News?
  

21      A.  Well, I'm thinking about Cheese Reporter.  In Dairy
  

22   Market News, actually we go to their website and look up survey
  

23   information.
  

24      Q.  And they publish, do you compare your, reference your
  

25   pricing to prices that are, that are reported in Dairy Market
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 1   News?  Product prices?
  

 2      A.  Are you talking about for cheese?
  

 3      Q.  Yes.
  

 4      A.  Yeah, but I think we can go to the CME directly and get
  

 5   the numbers we're looking for.
  

 6      Q.  Well, there are other numbers besides CME numbers that
  

 7   are in Dairy Market News.
  

 8      A.  We're strictly tied to CME with our customer base.
  

 9      Q.  Okay.  So you wouldn't, for instance, there's a 40
  

10   pound block, California, you know, Western 40 pound block
  

11   survey reported there.  Do you -- how to your prices compare to
  

12   that, if you know?
  

13      A.  I don't know.  My company President does those sorts of
  

14   analyses and works with the sales team on their own internal
  

15   strategies.  If a customer comes at us and asks us, what's the
  

16   what compared to this particular survey?  You know, we will --
  

17   we will educate them on the delays in the numbers, and how all
  

18   of that comes together and creates these disparities, and we
  

19   just try to stay consistent within our own business model.
  

20      Q.  Have you ever looked at your prices in terms of
  

21   out-of-state competitors plus transportation in?
  

22      A.  We look at it when a customer says I can get it cheaper
  

23   from that out-of-state supplier.
  

24      Q.  But in terms of what the market will bear?
  

25      A.  I do not believe we have done any kind of prospective

4811



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   study of that.  It is all reactive for us.
  

 2      Q.  Okay.  But that would be one way of looking at what the
  

 3   market might bear?
  

 4      A.  Oh, definitely.  Yeah.
  

 5      Q.  For instance, out-of-state competitors that have
  

 6   Federal Order prices plus transportation to get into
  

 7   Southern California.
  

 8      A.  If we were to run into one of those in our customer
  

 9   base, then we would have to look at our overage, or over or
  

10   under the CME number and see if we could afford to do it.  If
  

11   that happens then you will go find another customer that will,
  

12   you know, we may have to split that load down into two smaller
  

13   loads in order to get the right price out of the cheese.  There
  

14   is volume considerations in our pricing.  If you take a full
  

15   truck load, you are going to get a little different
  

16   differential than you would if you took one pallet at a time.
  

17      Q.  But I guess my, wouldn't the out-of-state plus,
  

18   out-of-state manufactured at Federal Order price, plus
  

19   transportation in tend to be at a higher price than you would
  

20   be?
  

21      A.  I -- I wouldn't have any knowledge of that.
  

22      Q.  Okay.  One final question.  Do you know or has your
  

23   company ever evaluated whether California is a cheddar surplus
  

24   or deficit market?  For cheddar cheese, do you know?
  

25      A.  To my knowledge, we do not, we have not studied that
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 1   internally.  I think CDFA and probably even Dairy Institute
  

 2   would have this data.
  

 3      Q.  Okay.  What do you think it is?
  

 4      A.  I think we're probably a net exporter from cheddar.
  

 5      Q.  Of cheddar?
  

 6      A.  I think so.
  

 7      Q.  Okay.  Thank you.
  

 8       JUDGE CLIFTON:  Mr. Hofferber, when Mr. Beshore was asking
  

 9   you about the Dairy Market News survey information, you started
  

10   to mention some other source of information that started with
  

11   the word cheese?
  

12       MR. HOFFERBER:  Yes, there's a publication called The
  

13   Cheese Reporter, and I believe that comes out of Wisconsin.
  

14   But that's a regular circular around our office between me and
  

15   the President and a couple of the other owners, keep an eye on
  

16   that.
  

17       JUDGE CLIFTON:  Thank you.  Who next has questions for
  

18   Mr. Hofferber?  Mr. Vlahos?
  

19                        CROSS-EXAMINATION
  

20   BY MR. VLAHOS:
  

21      Q.  John Vlahos, good afternoon.
  

22      A.  Good afternoon almost, is it?
  

23      Q.  It is, yeah.  I just, I was going to say good morning
  

24   but then it lasted longer, so good afternoon.
  

25      A.  Thank you.
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 1      Q.  I would have just a few questions for clarification of
  

 2   some of your testimony.  And if it over the course of asking
  

 3   those questions, I have either misunderstood, mischaracterized,
  

 4   mistranslated what I thought the testimony was, please correct
  

 5   me because I want to get it right.
  

 6          I believe you testified that it was your belief that
  

 7   the technical definition of disorderly marketing is only when
  

 8   Class 1 is not being adequately supplied; is that correct?
  

 9      A.  Yes.
  

10      Q.  Have you ever seen that technical definition in any
  

11   statute, Federal or State?
  

12      A.  No.
  

13      Q.  Have you ever seen it in any regulation, either Federal
  

14   or State?
  

15      A.  No.
  

16      Q.  What is your source for that your belief about the
  

17   technical definition?
  

18      A.  Multiple communications surrounding the preparation for
  

19   this hearing, actual discussions in previous testimony in this
  

20   hearing that I have heard listening in on the website, it's
  

21   been discussed in that context a couple of times, as I recall.
  

22      Q.  You said part of it is based on discussions with people
  

23   during this hearing?
  

24      A.  In preparation for the hearing.  Leading up to.
  

25      Q.  With whom would that be?
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 1       MR. ENGLISH:  Excuse me, do not respond to the extent that
  

 2   any discussions were with counsel.
  

 3       MR. VLAHOS:  Are you representing Mr. Hofferber?
  

 4       MR. ENGLISH:  I represent the Dairy Institute of California
  

 5   and he is testifying on their behalf.
  

 6       MR. VLAHOS:  That doesn't make him your client.
  

 7       MR. ENGLISH:  My instruction remains and it is improper to
  

 8   overrule it.
  

 9       MR. VLAHOS:  Well, I think that, I think the Judge is the
  

10   one who determines that.
  

11       JUDGE CLIFTON:  You know, I realize that this witness is
  

12   here on behalf of Farmdale, but I do not believe we are here to
  

13   intrude upon the discussions with counsel, regardless of
  

14   whether they are a direct client in the traditional sense.
  

15       MR. VLAHOS:  Okay.  I'll accept that, your Honor.
  

16       JUDGE CLIFTON:  Thank you, Mr.  Vlahos.
  

17   BY MR. VLAHOS:
  

18      Q.  Any other source for your belief about the technical
  

19   definition?
  

20      A.  No.
  

21      Q.  Now, you have also --
  

22       JUDGE CLIFTON:  Now, wait, I don't quite understand your
  

23   question.  Your question, Mr. Vlahos, is, other than counsel,
  

24   have you had any discussions with anyone else?  Is that what
  

25   you are saying?
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 1       MR. VLAHOS:  No, no, no, no, I want to know if there's any
  

 2   other source, other than what he's testified to, for his belief
  

 3   as to what the technical definition of disorderly marketing is.
  

 4   I'm just trying to find out all the sources, your Honor.
  

 5       MR. HOFFERBER:  I understand.  The primary source has been
  

 6   this hearing record itself actually, and prior discussions in
  

 7   testimony.
  

 8       MR. VLAHOS:  Thank you very much, that clarifies it for me.
  

 9       MR. HOFFERBER:  Thank you.
  

10   BY MR. VLAHOS:
  

11      Q.  You also indicated that, in your testimony, that you
  

12   support the Proposal Number 2 made by the Dairy Institute; is
  

13   that correct?
  

14      A.  That's correct.
  

15      Q.  And you have also testified that you do not believe, if
  

16   I got this correctly, that you do not believe that in any
  

17   potential Federal Milk Marketing Order in California, that
  

18   quota ought to be preserved?
  

19      A.  That's correct.
  

20      Q.  And is that one of the reasons you support the Dairy
  

21   Institute's proposal?
  

22      A.  I'm -- I do not believe the Dairy Institute proposal
  

23   specifically talks about excluding quota.  The exclusion of
  

24   quota goes back to what I said during my Q and A, I think, in
  

25   my original testimony.  And that is, I see quota as an
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 1   incentive to set up the pool in the first place.  In business,
  

 2   when we try to incent something, we typically put a sunset on
  

 3   it.  I'm going to incent you to do this, and after X amount of
  

 4   time, this incentive would expire.  And what is unfortunate, in
  

 5   my view, about quota is, that it's turned into a forever
  

 6   intangible asset.  And I think it would have been much more
  

 7   productive to have it had sunset after 10 or 20 years or
  

 8   something.  We can get into the whole big economic discussion
  

 9   about that, but again, it's an opinion and a view of mine that
  

10   if you are going to incent somebody to do something, if you
  

11   make it a forever incentive, it becomes an entitlement or it
  

12   becomes this whole asset thing that it's turned into, and now
  

13   another point of disharmony among this extended now, producer
  

14   community, the have's and have not discussion.
  

15      Q.  Have you done any analysis of the Dairy Institute
  

16   proposal as to its potential effect upon the preservation of
  

17   quota?
  

18      A.  No.
  

19      Q.  Okay.  Thank you.  That's all I have.
  

20       JUDGE CLIFTON:  Who next has questions for Mr. Hofferber?
  

21   Mr. Francis, would you prefer to go before or after redirect?
  

22       MR. FRANCIS:  Will Francis, USDA.  No preference.  We can
  

23   do either way.
  

24       JUDGE CLIFTON:  All right.  Then, why don't you ask your
  

25   questions now.
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 1                        CROSS-EXAMINATION
  

 2   BY MR. FRANCIS:
  

 3      Q.  Just a couple things to clarify.  I am still confused
  

 4   about your operation relative to whey.  You mentioned you made
  

 5   a significant investment, you produce WPC-80, and later on in
  

 6   response to some questions you referred to dry whey.  What --
  

 7   what products are you currently producing?  Are you producing
  

 8   WPC-80 in a liquid form or does it get further dried?
  

 9      A.  No, we are producing WPC-80 dried powder for human
  

10   consumption, and that's been our sole whey product since
  

11   August of 2013.
  

12      Q.  So no liquid form of whey comes out of your facility?
  

13      A.  Yes.  No whey comes out of our facility.
  

14      Q.  Okay.  Thank you.
  

15      A.  Liquid whey comes out of our facility.
  

16      Q.  And then just a quick follow up on sales below cost.
  

17   We're not that familiar with the California program, but at
  

18   what level of marketing does that prohibition apply to?  So
  

19   it's you as a manufacturer of a finished product, selling to a
  

20   customer?
  

21      A.  It gets measured at, well, it gets discovered at the
  

22   customer level.  It gets reported by me, if I discover it.
  

23   Right?  Now, the out is, the out for the person who is selling
  

24   it at that low price, is if you can find other retail outlets
  

25   to show that that really is the street market value of the
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 1   product, you escape any enforcement.  Even though my
  

 2   inefficiencies may drive my cost higher than you, that's just
  

 3   too bad for me.  Does --
  

 4      Q.  I'm still confused.  So somebody for, let's talk about
  

 5   a pound of cheese, a pound of cheese.  So a retailer who is
  

 6   selling a pound of cheese for 99 cents --
  

 7      A.  We would go ask him -- we would, actually what we do is
  

 8   go look at the plant number on that cheese and say, okay, now
  

 9   how is that plant putting anything out of their plant that
  

10   could arrive at the retail level at this price, and that would
  

11   trigger the question.
  

12      Q.  Okay.
  

13      A.  Because there ain't no way, in our opinion, with the
  

14   regulated price at the level that it was at at the timeframe
  

15   that that cheese would have been made, they could have done it.
  

16      Q.  And when that's reported to CDFA, you indicated CDFA
  

17   would do an investigation and they would go to the source plant
  

18   who offered that cheese for sale to the retail customer?
  

19      A.  And investigate.
  

20      Q.  Okay.  And do you know if they go back to look at the
  

21   raw milk cost going into those facilities?
  

22      A.  Once it is in their hands, I do not know what their
  

23   process is.  And it is, like I said before, it's actually been
  

24   attempted so few times, I'm not really even sure if there's
  

25   much of a body of knowledge.  It's more of a concept that's out
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 1   there, that's an attempt to keep us all at a level playing
  

 2   field, and I'm more concerned about things that will disturb
  

 3   that level playing field.
  

 4      Q.  Okay.  And separate but sort of related to selling
  

 5   below cost, would you describe the current California system
  

 6   where they establish minimum prices for Grade A milk, you, as a
  

 7   purchaser of that milk, cannot buy that milk for less than that
  

 8   minimum regulated price?
  

 9      A.  That's correct.
  

10      Q.  So would that be sort of like a sales-below-cost
  

11   prohibition, that the seller cannot offer it to you for a lower
  

12   than that minimum price?
  

13      A.  Well, you would think that that would be the low and
  

14   limiting number to the whole thing, if we're all paying the
  

15   same minimum regulated price.  And that actually is the trigger
  

16   point.  That's how you would have to boil that analysis out to
  

17   determine if they were going, you know, they are basically
  

18   taking their own capital and subsidizing that product into the
  

19   market at a price that just is intended to take me out of the
  

20   competition.
  

21      Q.  Okay.  And in your operation, would you have the
  

22   ability to purchase Grade B milk?
  

23      A.  Yes.
  

24      Q.  Okay.  And that would not be subject to the price,
  

25   minimum price regulation under the current California program?
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 1      A.  That's correct.
  

 2      Q.  And I had another question about the source of, you
  

 3   mentioned in your testimony that the Stabilization Plan is
  

 4   where the sales-below-cost regulation --
  

 5      A.  Well, in my definition of the Stab Plan at the
  

 6   beginning of my testimony, it was expansive.  It just wasn't
  

 7   inside the actual stabilization market, but it includes all
  

 8   surrounding --
  

 9      Q.  Other regulations?
  

10      A.  -- I just call the whole pile of the Stab plan.
  

11      Q.  Okay.
  

12      A.  I would like to amplify, if you don't mind, your
  

13   question about Grade B milk.  That isn't done as a rule because
  

14   a couple of bad things happen, one, to the producer, in that it
  

15   goofs them up with the pooling system if they go Grade B; and
  

16   the second thing is, I have got to explain to my customer now,
  

17   why I'm using Grade B milk in their product.  So that
  

18   disruption also is a fairly good deterrent from going down that
  

19   path.  I know testimony in this hearing will bring that up.  We
  

20   have always had the ability to escape the minimum regulation,
  

21   go do Grade B.  Well, yeah, you can technically, but it's --
  

22   it's very disruptive to both parties.
  

23      Q.  Thank you for the clarification.
  

24      A.  You're welcome.
  

25      Q.  In response to some questions you talked about your
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 1   location, your physical location, being close to consumers and
  

 2   that the transportation.  Are there other handlers nearby that
  

 3   you compete with to bring milk into your plant?
  

 4      A.  Yes.
  

 5      Q.  And are they other cheese plants or other sour cream,
  

 6   buttermilk?
  

 7      A.  All classes.
  

 8      Q.  And who are your primary competitors?  Are they fluid
  

 9   plants or manufacturing plants?
  

10      A.  If by fluid plant you mean Class 1, we do not compete
  

11   in Class 1 at all, so it is all manufacturing level products.
  

12      Q.  But to compete for the raw milk that comes into your
  

13   facility, if there are nearby Class 1 plants, they are also
  

14   competing to bring milk into their facility?
  

15      A.  And they will get first strike at the milk.
  

16      Q.  And why, in your words, why would they get first strike
  

17   at the milk?
  

18      A.  In theory, and in mostly in practice, they receive the
  

19   highest value for the milk going into a Class 1 product back to
  

20   the producer community.
  

21      Q.  Okay.
  

22      A.  That's the nature of the beast.
  

23      Q.  Okay.  Thank you.  One last question.  On page 6, in
  

24   the, toward the end of that first paragraph, you say, "as an
  

25   aside, we expect that this responsiveness by the California
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 1   Order system will be lost with an FMMO."  Can you elaborate on
  

 2   what you mean by that statement?
  

 3      A.  Sure.  Here's a hearing in 2001; here's a hearing in
  

 4   2003; here's a hearing in 2005; here's a hearing in 2006,
  

 5   here's a hearing -- I mean, FMMO -- FMMO, by design, is not
  

 6   going to respond like that.  We're going to -- it is clearly a
  

 7   protracted process compared to what we are able to do in
  

 8   California.
  

 9          Now, in some times, if I'm going to my banker when I'm
  

10   trying to lay out a ten-year plan on a whey plant and say,
  

11   "These numbers are really good today, but we're having a
  

12   hearing in six months that could goof this up pretty
  

13   seriously," that's a dance I get to do.  And when we have
  

14   argued a number of times for some of these hearings, "please
  

15   don't have this hearing, we just had this hearing a year ago."
  

16   So there's give and take in all of that.
  

17          I think ultimately, with the sensitivities that we
  

18   have, and what we call beta, B-E-T-A, in economics the
  

19   volatility in pricing, and even electricity costs and
  

20   everything else -- this thing just wants the feedback, it's
  

21   just a notch too loud.  It's the way it is.  I also work with
  

22   PA systems on a regular basis.
  

23       JUDGE CLIFTON:  Is that your theatrical segment of the
  

24   business?
  

25       MR. HOFFERBER:  Yes, I'm the CFO and resident bass player
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 1   for the, for Farmdale.
  

 2       MR. FRANCIS:  That's all the questions we have.  Thank you
  

 3   very much for your testimony.
  

 4       JUDGE CLIFTON:  I want to go back to Mr. Beshore's
  

 5   question.  We have got lots more questions, but his question
  

 6   where he asked if there were publicly available cost and price
  

 7   data on this product, this 80 product.
  

 8       MR. HOFFERBER:  Uh-huh.
  

 9       JUDGE CLIFTON:  Since there aren't on that, what are there
  

10   available --
  

11       MR. HOFFERBER:  Yes.
  

12       JUDGE CLIFTON:  -- published prices that relate to whey in
  

13   some form?
  

14       MR. HOFFERBER:  Okay.  So the direct answer to your
  

15   question is, I'm aware of two studies; there's a dry whey study
  

16   and there's a WPC-34 study, that puts a price for some form of
  

17   whey out into the public.  But what you, what you observe and
  

18   understand if you watch these markets, is they don't move
  

19   together.  They are really different markets for these
  

20   different potential indexed products or products with which we
  

21   would tie the whey to.  So then I would go back to my previous
  

22   discussion about, we really got to get to a place where the
  

23   minimum price is minimum, and for the individual kinds of whey
  

24   that are being made, we figure out how to revenue share that
  

25   part of it.  Because they are just so dramatically different.
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 1   I mean, the dry way number can be doing this, and the 80 number
  

 2   is in the tank right now because Russia stopped buying, and
  

 3   China did this, and because they are living in the 80 world,
  

 4   not really living in the dry whey world.  So it is very
  

 5   difficult to pick a competent index considering how varied the
  

 6   whey processing complex is.
  

 7       JUDGE CLIFTON:  Now, when you just used the term dry whey,
  

 8   I presume that's not a concentrated protein product.
  

 9       MR. HOFFERBER:  It is, but it's -- it's not as -- it's not
  

10   80 percent.  I don't know what the percent of protein in dry
  

11   whey is.  Capital dry, capital whey, is a surveyed product of
  

12   its own.  I'm not even sure how it's made.  We used to do, like
  

13   I said, with our RDW, we were roller drying the whey, we would
  

14   concentrate the whey stream in an RO up to about 20 percent
  

15   solids, 19 percent solids from 6.  When it comes off the cheese
  

16   line, there's 6 percent solids in that the 90 pound blob of
  

17   whey.  Okay?  So we would run that through an RO, drive it up
  

18   to about 19 percent or so, and then we would just drip it on a
  

19   steam-heated roller and cook it into popcorn-looking stuff.  We
  

20   would bag that up and ship it to the Midwest as an ingredient
  

21   for animal feed.
  

22           Well, it's certainly not human grade, and if you saw
  

23   the process, you would be happy you weren't consuming any of
  

24   it.  But now we have gone all indoors, and all stainless
  

25   everything and, you know, it's all nice and pretty and
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 1   expensive, and all of those good things, and we now make a
  

 2   powder that is just a very fine talcum powder almost
  

 3   consistency stuff.  It is very, very fine powder that we make
  

 4   now.
  

 5       JUDGE CLIFTON:  So what was it called when it was dripped
  

 6   onto the roller?
  

 7       MR. HOFFERBER:  RDW, roller dried whey.  And I give that
  

 8   lengthy definition at the front of my testimony.  I use the
  

 9   popcorn phrase in there, too.
  

10       JUDGE CLIFTON:  Would that be the least expensive to make
  

11   form of whey?
  

12       MR. HOFFERBER:  Probably not.  I mean, I think, who knows?
  

13   I mean, before we did roller dried whey, we were concentrating
  

14   it and putting it back in a tanker and shipping it out as
  

15   animal feed in the liquid form.  We did that for awhile.  You
  

16   know, way back when we started, I think we were putting it back
  

17   in a tanker and sending it back just as raw whey back as animal
  

18   feed, back to pig farmers and cow farmers and what not, as a
  

19   protein lactose source, without concentrating it.  And then we
  

20   started concentrating that, because that makes the shipping
  

21   more efficient, right?  Because you are shipping, instead of 6
  

22   percent stuff in a blob of water, you are shipping 20 percent
  

23   stuff in a blob of water.
  

24       JUDGE CLIFTON:  What did you call it when it was still 6
  

25   percent stuff?
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 1       MR. HOFFERBER:  That's pretty much raw whey, the raw whey
  

 2   stream.  And you may hear people talk about that.  There's
  

 3   certain advocates that say the only baseline value in the whey
  

 4   stream is really at that raw, at that raw level.  Everything
  

 5   else is value-added, added by cheese makers.  Simple.
  

 6       JUDGE CLIFTON:  Not so simple.  Not so simple.  So when
  

 7   these markets don't stay aligned with one another, in other
  

 8   words, sometimes one of the whey products is more valuable than
  

 9   another, do you have any incite for us on that?
  

10       MR. HOFFERBER:  Again, my only incite would be, you would
  

11   either have to come up with as many different adders for the
  

12   whey stream as there are whey streams, or retreat back to a
  

13   minimum price that leaves a ton of space for us to work it out
  

14   with our supplier as to tying it to a market that we actually
  

15   make, because the disparity is huge.  This whole example I gave
  

16   of 2007, where -- where the dry, the true dry whey price just
  

17   took off and we were paying for that dry whey price when we
  

18   were making the RDW and getting, as our price we were getting
  

19   80 percent of the western mostly and we were paying for the
  

20   freight on the product.  So when dry whey is up here, we're
  

21   getting a better price for it, that's why I made a million 380
  

22   or whatever, in that final year.  I made a bunch of money
  

23   selling that.  But if I had moved the cost of it in the milk
  

24   over against that number, and then blended it back in my
  

25   cheese, I ended up losing $347,000 in those eight months
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 1   leading up to that shutdown.
  

 2       JUDGE CLIFTON:  That's another question I had.  When you
  

 3   gave us the figures that showed either loss or profit, you used
  

 4   different time periods.  One of them was 8 months, one of them
  

 5   was 18 months.
  

 6       MR. HOFFERBER:  Right.
  

 7       JUDGE CLIFTON:  But why did you pick the time period you
  

 8   picked?
  

 9       MR. HOFFERBER:  Okay.  The 18-month RDW period was picked
  

10   as part of my testimony last June, and I left those numbers
  

11   alone so I didn't re-analyze them.  The fact that I reduced
  

12   those numbers to a loss per pound of cheese kind of makes the
  

13   time period a little less impactful on the numbers.  I didn't
  

14   leave anything out because it -- it distorted the number and
  

15   made it any more or less representative of my point.
  

16           My point was more that, in the 18-month window in the
  

17   RDW we lost a penny and a quarter, I'm trying to remember the
  

18   numbers without looking at them, and in the last six months we
  

19   lost two and a half cents.  So, you know, as that variable whey
  

20   factor that got re-introduced started taking off again, it was
  

21   blowing up on us.  And then my numbers for the WPC-80 plant,
  

22   where I picked 25 months, I picked that because it is the
  

23   entire operational window of the WPC-80 plant through the most
  

24   completed numbers I had, which were August 31, 2015.  And then
  

25   I just picked the last 8 months because that pretty much

4828



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   represents the timeframe when the whey market has, the WPC-80
  

 2   market has just bottomed out.
  

 3           So the only manipulation of the timeframe was for
  

 4   expediency and developing the numbers, and to show the
  

 5   degradation of the profitability of both of those methodologies
  

 6   in those relative timeframes.
  

 7       JUDGE CLIFTON:  Now, I'm going to ask for other questions
  

 8   before the redirect.  Who has other questions before the
  

 9   redirect?  Mr. Vetne?
  

10                        CROSS-EXAMINATION
  

11   BY MR. VETNE:
  

12      Q.  Thank you.  You just referred to a hearing last June.
  

13   Was that the hearing called by CDFA, by the State Secretary of
  

14   Agriculture on her own motion that was held last June?
  

15      A.  Yes.
  

16      Q.  Okay.  So you used some of these same analyses in the
  

17   course of that hearing?
  

18      A.  Yes.
  

19      Q.  Okay.  You referred to market bottoming out.  I think
  

20   you refer to Russia and China; is that correct?
  

21      A.  Yes.
  

22      Q.  Did I hear correctly?  And that's an international
  

23   market for the WPC-80 product?
  

24      A.  Yes.
  

25      Q.  Okay.  Does your product get into the export markets,
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 1   your WPC-80?
  

 2      A.  We do not sell it directly to an export market, but
  

 3   some of the people that we are selling it to inform us that it
  

 4   is getting there.  Does that make sense?
  

 5      Q.  Yes, it does.  So your buyers of WPC-80 in bulk, in
  

 6   turn, remarket that, in part, into the export market?
  

 7      A.  That's correct.
  

 8      Q.  And then finally, you had some, an exchange with
  

 9   Will Francis about your opportunity to use Grade B milk.  I
  

10   wanted to take that a little step further.
  

11      A.  Sure.
  

12      Q.  You can use either Grade B or Grade A milk to make
  

13   cheddar cheese, correct?
  

14      A.  Yes.
  

15      Q.  Okay.  And that could be marketed throughout the
  

16   United States?
  

17      A.  Yes, with the disclosure that you are using Grade B
  

18   milk.
  

19      Q.  Okay.  But you also make some products other than
  

20   cheddar cheese.  Your buttermilk, for example, you must use
  

21   Grade A milk to make buttermilk, correct?
  

22      A.  Yes.
  

23      Q.  What about sour cream?
  

24      A.  Grade A only.
  

25      Q.  Grade A only.  So in order to make cheddar cheese out
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 1   of Grade B milk, you would have to have either separate silos
  

 2   or separate processing days for receipt of Grade B milk to make
  

 3   cheese, and another day to make sour cream and buttermilk.  You
  

 4   couldn't use co-mingled milk to make your Class 2,
  

 5   State Class 2 products, or Federal Class I and II products,
  

 6   correct?
  

 7      A.  Correct.
  

 8      Q.  Okay.  And that would create great inefficiency in both
  

 9   operations, correct?
  

10      A.  It could, yes.
  

11      Q.  And your WPC-80, to market that internationally, do you
  

12   not also need to represent that that came from a Grade A milk?
  

13      A.  Yes.
  

14      Q.  So you could even use it in cheese, based on the way
  

15   you used the whey byproduct of cheese?
  

16      A.  Unless you could find a Grade B market for whey powder,
  

17   you would be in the same boat you would be with the cheese.
  

18      Q.  Thank you.
  

19       JUDGE CLIFTON:  Are there any other cross-examination
  

20   questions?  Mr. English, for direct?
  

21       MR. ENGLISH:  I'm hoping very few.
  

22                       REDIRECT EXAMINATION
  

23   BY MR. ENGLISH:
  

24      Q.  Chip English.
  

25          So you had some discussion with Mr. Beshore about the
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 1   purchase of cream --
  

 2      A.  Yes.
  

 3      Q.  -- a long time ago now.
  

 4      A.  Yes.  I remember.
  

 5      Q.  To the extent that is California cream, someone has to
  

 6   account to the pool for that at minimum price, correct?
  

 7      A.  Correct.
  

 8      Q.  It shows up on the Form 800?
  

 9      A.  Our Class 2 plant is a pooling plant.  All raw product
  

10   taken into the plant is processed through the form 800, the
  

11   Milk Pooling Reporting System.
  

12      Q.  Okay.  And you also had a, some commentary response to
  

13   some questions, and I've forgotten who it was from, with
  

14   respect to the whey stream, at some point that you pull some
  

15   fat out of the whey stream and it goes back into the cheese,
  

16   remember that?
  

17      A.  Yes.
  

18      Q.  First, is that a really small amount of fat?
  

19      A.  Very small amount.
  

20      Q.  And second, is that being priced as producer milk fat
  

21   when you first get it?  Again, on the form 800?
  

22      A.  Yes, it is priced at the point it enters the vat for
  

23   the first time in the cheese vat.  It gets allocated to
  

24   Class 4b.
  

25      Q.  So finally, and I don't want to make too much time, but
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 1   we talked about full absorption, and then we talked about 2007,
  

 2   and I think we might have missed one concept.  What is
  

 3   contribution margin, and how did it factor into the decision to
  

 4   shut the plant for one week in 2007?
  

 5      A.  Okay.  So let's go back to my discussion about the
  

 6   direct and indirect costs.  To the extent that you can identify
  

 7   costs as direct against a particular product, and when you take
  

 8   the sales price of the product, after it's, I think for being
  

 9   in inventories and all that stuff, and you get down to a number
  

10   that represents the direct cost in the product you sold.  So
  

11   you take sales price at 5, minus direct cost at 3, you have
  

12   what's called gross margin.  And against that, you'd take your
  

13   G and A, and other operating costs, and what not to get down to
  

14   the bottom line profit.
  

15          The contribution margin is this number that comes up
  

16   when you take sale price minus direct costs.  As long as that
  

17   number is positive, you're making some money to do something
  

18   with some of these overhead costs.  You are not covering all of
  

19   them in that department, but if you shut that department off,
  

20   you lose that contribution margin, and the rest of your
  

21   department's now are going to absorb what that was covering on
  

22   top of absorbing everything it was covering in that negative
  

23   situation that you were in.
  

24          If you get to a point where you are not even covering,
  

25   you have a negative contribution margin and you are not even
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 1   covering your direct costs, you are in the old situation where
  

 2   we say, we're losing it on every unit, but we're going to it
  

 3   make up in volume.  And the more you do, the worse you get.
  

 4   And that's the situation we found ourselves in.
  

 5          By the time we woke up to it, we already actually had
  

 6   been in it for awhile, but it took us awhile to wake up to in
  

 7   in 2007, that the cost of milk and the cost of the labor to
  

 8   convert the milk and the boxes and all of that stuff, that was
  

 9   more than the price we could get out of the market for the
  

10   cheese.  And so it had negative contribution margin, we said,
  

11   phooey, we're done.  So when I say our co-op cooperated, and
  

12   our customers cooperated and all that, we were able to push our
  

13   sales number up a little bit, we were able to push our cost of
  

14   milk number down a little bit, to the point where we were at a
  

15   break even at the contribution margin level.  And we let the
  

16   rest of our departments eat up all the overhead, and we muddled
  

17   through until that December hearing decision came in and fixed,
  

18   my word, "fixed", the whey factor for us, and then we could
  

19   return to the normal business opt at that point.
  

20      Q.  Thank you.  That's all I have.
  

21       JUDGE CLIFTON:  Mr. Francis, anything more for
  

22   Mr. Hofferber?  All right.
  

23           You have been an amazing help and I appreciate it.  I
  

24   appreciate very much your willingness to disclose some internal
  

25   information about costs and losses.  It's very helpful.  Thank
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 1   you.
  

 2       MR. HOFFERBER:  Thank you.
  

 3       MR. ENGLISH:  Chip English.  Having consulted with the next
  

 4   witnesses, they would prefer to have lunch first, and we can be
  

 5   back hopefully at 1:55 and get started, unless you say 2:00.
  

 6       JUDGE CLIFTON:  I think 2:00 is what I would say.
  

 7       MR. ENGLISH:  All right.
  

 8       JUDGE CLIFTON:  All right.  Let's break for lunch at 12:42,
  

 9   we'll be back and ready to go at 2:00 p.m.
  

10                            ---o0o---
  

11
  

12
  

13
  

14
  

15
  

16
  

17
  

18
  

19
  

20
  

21
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23
  

24
  

25
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 1         TUESDAY, OCTOBER 27, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:03.  We have an
  

 3   exhibit that's being distributed now.  Ms. Elliott, I believe
  

 4   the number we'll have for this one is 108.  Is that correct?
  

 5       MS. ELLIOTT:  That's correct.
  

 6       JUDGE CLIFTON:  All right.  I'm marking mine as
  

 7   Exhibit 108.
  

 8            (Thereafter, Exhibit 108 was marked
  

 9            for identification.)
  

10       JUDGE CLIFTON:  Ms. Vulin, do you want to begin us before I
  

11   swear these gentlemen in, or should I swear them in first?
  

12       MS. VULIN:  You may swear them in first.  Thank you.
  

13       JUDGE CLIFTON:  I'm going to swear you in at the same time,
  

14   but when you are ready to say you will, or I do, or I so swear,
  

15   or whatever you are going to say, I would like you to do it one
  

16   at a time and say who you are.
  

17           Does each of you solemnly swear or affirm under penalty
  

18   of perjury that the evidence you will present will be the
  

19   truth?
  

20       MR. MOORE:  I do swear.  Mac Moore.
  

21       MR. de CARDENAS:  I do swear.  Gil de Cardenas.
  

22       JUDGE CLIFTON:  Thank you.  And beginning with Mr. Moore, I
  

23   would like you to state and spell your name.
  

24       MR. MOORE:  Mac Moore, it's M-A-C, and the last name is
  

25   Moore, M-O-O-R-E.
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 1       JUDGE CLIFTON:  And Mr. De Cardenas, likewise.
  

 2       MR. de CARDENAS:  Gil de Cardenas, G-I-L, d e,
  

 3   C-A-R-D-E-N-A-S.
  

 4       JUDGE CLIFTON:  Thank you.  So I actually said your name
  

 5   wrong, because I forgot the "de" as part of your name.
  

 6       MR. de CARDENAS:  You are not the first, you won't be the
  

 7   last.
  

 8       JUDGE CLIFTON:  All right.  I'm not the first and I won't
  

 9   be the last.
  

10           All right.  Now, you will have to experiment a little
  

11   bit with how close you will need to be with the mic, so we'll
  

12   do that as we go along.  Generally, you have to be fairly
  

13   close,  but since the mics are so close to each other, and you
  

14   also have a speaker right there.  We'll try to avoid feedback,
  

15   but we may have to experiment just a bit.
  

16           Ms. Vulin, you may proceed.
  

17                       DIRECT EXAMINATION
  

18   BY MS. VULIN:
  

19      Q.  Thank you, your Honor.
  

20          Mr. Moore, if we can start with you.  Just before we
  

21   begin, can you give us a little bit of background on how you
  

22   got involved in the dairy industry and what your role is now?
  

23       MR. MOORE:  Sure.  I was in the grocery business from '73
  

24   until about '85.  I worked for Ralph's Grocery Company.  Then
  

25   in '85, I was asked to assist in opening a new cheese plant out
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 1   in Corona, California, called Golden Cheese Company of
  

 2   California, and I began working as, in sales.  At that time I
  

 3   was Vice President of Sales, and about three, four years later,
  

 4   DFA came in and purchased Golden Cheese.  I moved to Kansas
  

 5   City with all the other officers, I was there as Vice President
  

 6   of Sales for a short period.  Then I got drafted to go to work
  

 7   for Darigold.  And I had a short stint at Darigold, and DFA
  

 8   called me back and gave me a better deal and asked me to come
  

 9   back, but I would let me continue living in Southern
  

10   California.  So I came back and worked in Southern California
  

11   for several years as Vice President of Sales.  At that time we
  

12   had, I don't know how many cheese plants, but throughout the
  

13   United States I would travel and work with them.
  

14           And then I got a phone call from one of the dairymen
  

15   telling me that Cacique Cheese was looking for some help with a
  

16   project.  So I went in, I met for the first time, Gil's father.
  

17   And as it turns out, when it was time for Gil was getting ready
  

18   to go off and get his Master's degree, and we refer to Gilbert
  

19   as the senior, and Gil as the younger one.  So Gilbert, at the
  

20   time, he wanted me to come onboard and help him with that
  

21   transition while his son was off to college and doing other
  

22   things.
  

23           So I came onboard.  And in a few years I had another
  

24   opportunity to go into process cheese business.  I went to work
  

25   for a company in LA, it was called Chateau Cheese.  And so, to
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 1   give you an idea, we sold cheese to people like Jack-in-the-Box
  

 2   for their hamburgers.  And after a few years there, Gil had
  

 3   restructured Cacique, and he had a new team together, and he
  

 4   asked if I could come back and be a part of a different branch.
  

 5   He wanted to, he wanted to expand the food service industry at
  

 6   Cacique and a few other ideas and some industrial accounts, and
  

 7   he thought I had the expertise to help him get that direction.
  

 8   And it sounded exciting to me because we were getting ready to
  

 9   sell Chateau Cheese anyway, so I would be without a job if I
  

10   didn't have one going.  So I took the opportunity, and that's
  

11   where I have been since.
  

12           And so my job today is Director of Business
  

13   Development.  And I chase after the food service, industrial,
  

14   and because of my background, I get involved with a little bit
  

15   of risk management to help out on the Risk Management Team.
  

16       MS. VULIN:  And I didn't hear any educational background.
  

17   Is that something --
  

18       MR. MOORE:  I have an MBA from University of Phoenix.
  

19       MS. VULIN:  Thank you.  And Mr. De Cardenas, I know we're
  

20   going to hear a bit about your background in the written
  

21   testimony, but if you wouldn't mind just telling us a little
  

22   bit about your story and your current role at Cacique.
  

23       MR. de CARDENAS:  Sure.  I'm currently the CO of the
  

24   company, been in this role for the last seven years.
  

25           Should we just wait for the rest of the testimony or --
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 1       MS. VULIN:  Sure.
  

 2       MR. de CARDENAS:  Okay.  Thank you.
  

 3       MS. VULIN:  Okay.  So I'll have you begin, then, reading
  

 4   the testimony.
  

 5       MR. de CARDENAS:  Thank you.  Good morning and thank you
  

 6   for taking the time to visit with us this morning.  Clearly
  

 7   it's not morning anymore, but this afternoon, and we really
  

 8   appreciate it.
  

 9           I'm Gil de Cardenas and I run our family business,
  

10   Cacique, Inc.  Cacique was founded by my parents, Gilbert and
  

11   Jennie, in 1973.  The company was funded with an $800 loan from
  

12   my grandmother, and $800 from my aunt, that started with just
  

13   two employees, Gilbert and Jennie.  The first few years were
  

14   very tough, with my dad leaving before the sun came up to start
  

15   the cheese making process, while my mother woke us up, made
  

16   breakfast, and took us to school.  She then went to the plant
  

17   (which was a tiny bottling plant at the back of a drive-up
  

18   dairy) and took over the cheese making process from my dad and
  

19   stayed until he returned from selling cheese from Styrofoam
  

20   coolers in the trunk of his teal green, 1966 Pontiac.  I won't
  

21   forget that car, it made an impression.  He would park his car
  

22   on Vermont Street near downtown Los Angeles, and sell product
  

23   door-to-door.  My dad returned from his route, finishing the
  

24   cheese making process, and cleaned the plant while mom came
  

25   home to cook dinner and care for us.  There were days when we
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 1   barely saw her and didn't see him at all.
  

 2           At the start, times were so tough.  My parents could
  

 3   only afford to rent the plant during daylight hours, and the
  

 4   owner of the plant used it to bottle his product at night.  At
  

 5   the beginning, our capacity was about 80 pounds of milk -- I'm
  

 6   sorry, 80 pounds of cheese per day.  That was all one person
  

 7   could make.  This went on for a couple of years.  A major leap
  

 8   forward was when my dad removed the back seat to make room for
  

 9   more coolers in his Pontiac.  In effect, the this doubled the
  

10   distribution capacity, and we were able to hire our first
  

11   employee.  True story.  Absolutely true story.  The company was
  

12   literally built one pound of cheese at a time.
  

13       MS. VULIN:  What kind of cheese were you making at this
  

14   time?
  

15       MR. de CARDENAS:  Queso Fresco at the time.
  

16       MS. VULIN:  Queso Fresco?
  

17       MR. de CARDENAS:  A note about the original plant.  The
  

18   facility was used for bottling drinks for a drive up dairy and
  

19   originally was not set up for dairy processing.  My dad rented
  

20   the space and worked tirelessly for weeks to get it up to code.
  

21   On inspection day, the inspector walked the plant and gave my
  

22   dad a rather long punch list before he would approve the
  

23   facility.  To say my dad was disappointed is really an
  

24   understatement.  However, he doubled down and passed inspection
  

25   several weeks later.  There was no money to use for
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 1   professional help so my parents did all the improvements by
  

 2   themselves.
  

 3           I grew up in the business and did everything from
  

 4   sweeping floors, to cleaning vats, to driving trucks.  I rose
  

 5   through the ranks, earned an MBA at University of Chicago, and
  

 6   have been running the company for the past several years.
  

 7           Over the last several years, we have been invited by
  

 8   numerous out-of-state municipalities and farmers to move our
  

 9   facility outside of California.  I must admit, several of those
  

10   offers were very enticing, but we have resisted.  I share our
  

11   history with you to illustrate our commitment to our business
  

12   and to our farmers.
  

13                        Current Operations
  

14           Taking a leap to the here and now, Cacique continued to
  

15   grow by providing quality products to the Hispanic consumers
  

16   that live in the U.S.  We specialize in products like Queso
  

17   Fresco, panela, cotija, and cremas.  We are now in our fifth
  

18   plant since our tiny location in Lakewood, California.  The
  

19   original plant's milk consumption of 860 pounds per day is
  

20   dwarfed by the current plant's consumption of about a million
  

21   pounds of milk a day, and that's in the City of Industry.  Over
  

22   the course of the last 30 years, we have invested $91 million
  

23   into the current plant to stay competitive, and we are
  

24   investing a significant amount of capital to expand current
  

25   capacity.
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 1           Cacique currently has about 320 California-based
  

 2   employees, and 55 non-California employees.  More than 70
  

 3   percent of Cacique employees are minorities.  It is important
  

 4   to understand that Cacique is not a minimum wage employer.  We
  

 5   demand higher skill levels and pay a premium.  It's our
  

 6   educated estimate that between employees and vendor/suppliers,
  

 7   we help support more than a thousand families.
  

 8       MS. VULIN:  In terms of your employees for your company
  

 9   itself, you have 320 in California and 55 outside of
  

10   California?
  

11       MR. de CARDENAS:  That's correct.
  

12       MS. VULIN:  So in total, you have less than 500 employees?
  

13       MR. de CARDENAS:  That's correct.
  

14       MS. VULIN:  Thank you.
  

15       MR. de CARDENAS:  By basing such a large portion of its
  

16   sales force in other states, we have made a very deliberate and
  

17   expensive commitment to grow our business out-of-state.
  

18   Cacique spends a considerable amount of marketing funds in
  

19   activities like demos, advertising, and retailer ads to grow
  

20   its out-of-state volume.
  

21           Every pound the cheese we ship out-of-state is equal to
  

22   ten pounds of California milk being shipped into competing
  

23   markets.
  

24       MS. VULIN:  This is because it took you ten pounds of milk
  

25   to create the product?
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 1       MR. de CARDENAS:  On average, that's correct.
  

 2       MS. VULIN:  Okay.  Thank you.
  

 3       MR. de CARDENAS:  Most of our consumers are on the lower
  

 4   end of the income range, and as a result, retail price points
  

 5   are crucial.  As I mentioned previously, on average, Cacique
  

 6   consumes about one million pounds of milk on any given day,
  

 7   seven days a week.  About 47 percent of that milk is shipped
  

 8   out of California as cheese, cream, and yogurt.  It is
  

 9   estimated that about 60 percent of the United States population
  

10   lives east of the Mississippi River.
  

11           Do you want me to read the reference point?
  

12       JUDGE CLIFTON:  Sure.  I like to see Wikipedia cited, so I
  

13   would have you do it.
  

14       MR. de CARDENAS:  (En.wikipedia.org/wiki/Eastern United
  

15   States.)
  

16           As our products travel east, transportation and other
  

17   expenses drive our costs higher.  Depending on load size,
  

18   refrigerated freight cost into other, into the Midwest and East
  

19   Coast, drives about 7 -- I'm sorry, between 30 and 70 cents per
  

20   pound of product for LTL -- LTL is less than truck load --
  

21   which is the most common method.  As you can see, Cacique's
  

22   Midwest and East Coast based competitors enjoy a significant
  

23   competitive product transportation advantage, and in order to
  

24   stay on the same level price point with these brands, Cacique
  

25   is unable to pass the full cost onto the consumer, and is often
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 1   having to subsidize the freight expense just to keep the
  

 2   playing field level.
  

 3       MS. VULIN:  Can you tell me again about the LTL, less than
  

 4   truck load?  How does that work in terms of practice when
  

 5   computing this number?
  

 6       MR. de CARDENAS:  So a truck load is about 40,000 pounds.
  

 7   There's a certain cost associated with 40,000 pounds, that's
  

 8   the most efficient way of shipping.  However, because we are in
  

 9   a specialty cheese business, we rarely ship full truck loads.
  

10   We'll ship anywhere from 1,200 pounds to 5,000, 10, 15, 20.
  

11   And the further east you go, the higher the cost, so we end up
  

12   shipping less, therefore making less efficient.  And that's the
  

13   range.  Once you get to the Mississippi, east, it is from 30 to
  

14   70, depending on the location it is going to, and how many
  

15   pounds are going there.
  

16       MS. VULIN:  And part of that variation is, you might not be
  

17   shipping a full truck, you might have half of a truck or there
  

18   might be a combination of products in a truck?
  

19       MR. de CARDENAS:  I wish it was half a truck over there.
  

20   It's usually a pallet to 5,000 pounds, somewhere in that range.
  

21   Hence, why the costs are so high.
  

22       MS. VULIN:  Thank you.
  

23       MR. de CARDENAS:  Cacique's Out-of-State Competitors Lower
  

24   Operating Costs
  

25           One of our competitors testified that our products are
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 1   aggressively competing with their Texas-based plant as a result
  

 2   of lower California milk prices.  However, I would like to
  

 3   point out that the economics of the situation place Cacique at
  

 4   a disadvantage, not an advantage:
  

 5           *  It takes about 12 cents just in freight costs to get
  

 6           to Texas from our plant.  Using industry standards,
  

 7           this represents about $1.20 per hundredweight in cost.
  

 8           *  Since 2011, the gap between the published Class III
  

 9           and 4b is $1.78.  In effect, $1.20 of the gap is
  

10           consumed by freight alone.
  

11           *  That leaves only about 58 cents per hundredweight to
  

12           pay the higher operating costs in California or roughly
  

13           about 6 cents per pound of cheese.
  

14           It is no secret that doing business in California is
  

15   difficult.  In fact, I'm sure every farmer here today and in
  

16   the state, are well aware of the serious challenges of running
  

17   a California operation.  The state is continuously listed near
  

18   the bottom of any recent list of business-friendly
  

19   environments.
  

20           We compete directly with regional manufacturers that
  

21   aggressively defend their markets.  Most of the competitors are
  

22   east of the Rockies.  While milk prices are higher, the
  

23   operating costs are considerably lower.  Expenses in states
  

24   outside of California are considerably lower and these states
  

25   are much more business-friendly than California.  Below are a
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 1   few examples of the high cost of business operation in
  

 2   California compared to national averages:
  

 3           *  Electrical costs for industrial companies.  The
  

 4           United States March 2015 average retail price of
  

 5           electricity in the industrial sector, was 6.79.
  

 6       JUDGE CLIFTON:  That's $6.79?
  

 7       MR. de CARDENAS:  Yes, that's correct.  Excuse me.
  

 8       JUDGE CLIFTON:  Okay.
  

 9       MR. de CARDENAS:  California's rate in the industrial
  

10           sector is $10.63 or 56.55 percent above the national
  

11           mean and rising.  See Exhibit B, U.S. Energy
  

12           Information Administration.
  

13           *  Workers' Compensation in California.  Workers'
  

14           Compensation costs in California is 188 percent higher
  

15           than the national mean.  California businesses spend
  

16           $3.48 for every $100 of payroll, compared to the
  

17           national mean of $1.85.  Cacique employs about 320
  

18           California-based employees.  See Exhibit A, Oregon
  

19           Department of Consumer and Business Services, 2014
  

20           Oregon Workers' Compensation Premium Rate Ranking
  

21           Summary.
  

22           *  California Taxes.  California ranks 48th out of 50
  

23           states for least business-friendly states.  See
  

24           Exhibit C, Tax Foundation, October 2013 publication.
  

25           *  Cost of Energy in California is ranked 49th out of
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 1           50 states.  See Exhibit D, California Foundation for
  

 2           Commerce & Education, the Cost of Doing Business in
  

 3           California, August 2014.
  

 4           *  Cost of Labor in California is ranked 41st out of 50
  

 5           states.  See Exhibit D, California Foundation for
  

 6           Commerce & Education, The Cost of Doing Business in
  

 7           California, August 2014.
  

 8       MS. VULIN:  These exhibits you didn't prepare yourself,
  

 9   correct?
  

10       MR. de CARDENAS:  I did not.
  

11       MS. VULIN:  But you are using them as an illustration of
  

12   some of the challenges that you face operating in California?
  

13       MR. de CARDENAS:  Correct.
  

14       MS. VULIN:  And these are things that in your practice,
  

15   excuse me, I practice, you do, in your business that you have
  

16   experienced challenges in these areas here in California?
  

17       MR. de CARDENAS:  We have.
  

18       MS. VULIN:  Great.  You may continue.
  

19       MR. de CARDENAS:  Cacique, as a result of manufacturing in
  

20   California, must bear these and other costs which far exceed
  

21   national averages.  Using these factors and others from our
  

22   research, we estimate that raw material not included, it's
  

23   costlier to make cheese in California by 18 cents per pound of
  

24   cheese.  This represents an equivalent of about $1.80 per
  

25   hundredweight higher than milk to run in California.
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 1       MS. VULIN:  Can I have you -- that's an incredibly
  

 2   important sentence, so I'm going to ask if you might read that
  

 3   again for us.
  

 4       MR. de CARDENAS:  Using these factors and others from our
  

 5   research, we estimate that raw material not included, it's
  

 6   costlier to make cheese in California by 18 cents per pound of
  

 7   cheese.  This represents an equivalent of about $1.80 per
  

 8   hundredweight higher cost to run a California operation.
  

 9       MS. VULIN:  And that's a dollar -- excuse me, I'll let you
  

10   finish.
  

11       MR. de CARDENAS:  Cacique's out-of-state competition has
  

12   key strategic cost advantages because they are located in more
  

13   business-friendly state.
  

14       MS. VULIN:  So this is really interesting, this idea of
  

15   $1.80 per hundredweight, and a number that is very tangible for
  

16   us to work with that we haven't seen yet.  So without asking
  

17   anything specific that might get into confidential information,
  

18   could you tell us a little bit about how you came to this $1.80
  

19   amount of cost added to milk produced, added to products
  

20   produced in California?
  

21       MR. de CARDENAS:  As I mentioned earlier, companies, I'm
  

22   sorry, municipalities have come to us and offered to help us
  

23   move into their locations to be part of their tax base, and
  

24   also part of their buying from their milk, their co-op.  These
  

25   proposals have included all the differences in California to
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 1   these areas in the Upper Midwest.  Everything from electrical
  

 2   power, waste water, garbage, disposal, labor, of course,
  

 3   sewage, workmans' comp, tax, overtime for labor, a whole host
  

 4   of things, and that's how we came to the number.  They have
  

 5   given us their costs if we were to operate the same size
  

 6   facility in their area, and that is the delta.  It's 18 cents a
  

 7   pound to operate in California more so, same size facility,
  

 8   same products, than it is in their area.
  

 9       MS. VULIN:  Thank you.
  

10       MR. de CARDENAS:  The sum of the freight in California
  

11   operating costs, less the historical Class III and 4b gap,
  

12   results in product produced in California is costlier by 12
  

13   cents, .1220, is that 12.2 cents, per pound, when shipped to
  

14   Texas from So Cal.  This represents --
  

15       JUDGE CLIFTON:  Now, So Cal is a little shorthand there.
  

16   What are you referring to?
  

17       MR. De CARDENAS:  Southern California.
  

18       JUDGE CLIFTON:  Thank you.
  

19       MR. de CARDENAS:  This represents about $1.222 per
  

20   hundredweight of cheese.  The formula would be:  Freight, which
  

21   is 12 cents, plus California operating cost, which is 18 cents,
  

22   less the milk price gap which is 17.8 cents, and that's how we
  

23   get to the 12.2 cent cost difference:
  

24      Freight($0.12) + CA operating cost ($0.18)-milk price
  

25   gap($0.178) = $0.1220 lb./cheese
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 1      MS. VULIN:  So you are taking the cost of shipping your milk
  

 2   to Texas, you are adding the 18 cents that has been calculated
  

 3   by all of these different municipalities trying to woo you, as
  

 4   they say, into their areas, you are subtracting the milk gap,
  

 5   which you noted was the between Roman numeral IV and the 4b
  

 6   price, and then you get a number that shows how expensive it
  

 7   is, essentially, to produce this cheese in California.
  

 8       MR. MOORE:  Roman numeral III.
  

 9       MS. VULIN:  Oh, yeah. Sorry.
  

10       MR. de CARDENAS:  And it is 12 cents a pound to ship
  

11   cheese, not milk.
  

12       MS. VULIN:  Yes, thank you.
  

13       MR. de CARDENAS:  So it is correct.
  

14       JUDGE CLIFTON:  Now, when you read the formula the first
  

15   time, I didn't quite catch the numbers the way I think I'm
  

16   looking at them at the bottom of page 4.  So would you please,
  

17   again, read the formula at the bottom of page 4?
  

18       MR. de CARDENAS:  Freight ($0.12) + CA operating cost
  

19   ($0.18) - Milk price gap ($0.178) = $0.1220 lb./cheese more
  

20   expensive in California.
  

21       JUDGE CLIFTON:  Per pound of cheese.
  

22       MR. de CARDENAS:  Per pound of cheese, correct.
  

23       JUDGE CLIFTON:  And when, higher in the explanation on
  

24   Page 4, when you talk about running a California operation,
  

25   were you talking about a particular type of operation when you
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 1   said it is about $1.80 per hundredweight higher to run a
  

 2   California operation?
  

 3       MR. de CARDENAS:  We're talking about a company like
  

 4   Cacique.
  

 5       JUDGE CLIFTON:  Thank you.
  

 6       MS. VULIN:  Because that number is based on actual analysis
  

 7   of a company like Cacique?
  

 8       MR. de CARDENAS:  Correct.  It is the same size company
  

 9   elsewhere, Upper Midwest, and the difference is operating
  

10   expenses.  Your Honor, does that answer your question?
  

11       JUDGE CLIFTON:  Yes, thank you.
  

12       MR. de CARDENAS:  However, California recently changed its
  

13   4b formula by raising the whey value.  Using current market
  

14   data, we estimate the gap between Class III and 4b narrows to
  

15   54 cents per hundredweight in 2016.  The new formula affects
  

16   are:
  

17   Freight ($0.12) + California operating costs ($0.18) - milk
  

18   price gap ($0.054) = $0.246 per pound of cheese more expensive
  

19   in California.
  

20           The new California price, in effect, raises the cost of
  

21   making cheese in California from 12 cents, 12.2 cents, to 24.6
  

22   cents per pound of cheese when delivered to Texas.
  

23       MS. VULIN:  So really, when you are competing with products
  

24   in the Texas market, it costs you more money to either produce
  

25   and/or transport those products to Texas?
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 1       MR. de CARDENAS:  The combination of both put us at a
  

 2   deficit of 24.6 cents.  The results are staggering.
  

 3       JUDGE CLIFTON:  Now, that is a future cost projected there?
  

 4       MR. de CARDENAS:  That's correct, with a new milk formula
  

 5   for next year.
  

 6       JUDGE CLIFTON:  Right.  Okay.  And currently, based on your
  

 7   current costs, that's represented by the prior formula on the
  

 8   prior page?
  

 9       MR. de CARDENAS:  Correct.
  

10       JUDGE CLIFTON:  Okay.  I'm with you.
  

11       MR. de CARDENAS:  The results are staggering, California
  

12   made product is more expensive to make by about 12.6 per pound
  

13   of cheese, or the equivalent of $1.28 per hundredweight of milk
  

14   before adding shipping costs.  That formula is California
  

15   operating cost, 18 cents, less future milk price gap of 5.4
  

16   cents, equals 12.6 cents per pound higher in California.
  

17   CA operating costs ($0.18) - Milk price gap ($0.054) = $0.1260
  

18   lb./cheese
  

19           As mentioned earlier, freight costs increased to 30 and
  

20   up to 70 cents the further you go north and east, as we are
  

21   unable to compete with local suppliers and ship smaller and
  

22   less efficient loads or orders.
  

23           The only reason Cacique competes today, is not because
  

24   of lower milk prices, but a continued commitment to investing
  

25   in cutting edge technology.  The notion that California made
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 1   cheese has a price advantage because of milk costs, may have
  

 2   been true in the past, but it is simply not true today, and it
  

 3   hasn't been for some time.
  

 4                    Current Market Conditions
  

 5           As I mentioned earlier, most of our consumers are
  

 6   minorities and lower income brackets.  Price point is
  

 7   understandably very important to these families.  We are unable
  

 8   to absorb the increases a shift to FMMO brings, and will pass
  

 9   along the increase to the market.  Our out-of-state competitors
  

10   have not experienced the cost increase of a change in the milk
  

11   formula and have no need to increase their prices.  Therefore,
  

12   they are in a position to gain distribution due to more
  

13   favorable cost structure without lifting a finger.  It is no
  

14   wonder they are hoping California makes the change.
  

15           This will create an unorderly shift in economics,
  

16   whereby the 47 percent of the milk we use for cheese making is
  

17   substantially at risk to be lost to out-of-state competitors
  

18   and milk suppliers.  We are shifting milk demand out of
  

19   California.  How will dairies maintain efficiencies when volume
  

20   leaves the state?  Will they be able to operate efficiently?
  

21   Will this cause a reduction in available Class I?  This is
  

22   especially true if California moves into the FMMO, but
  

23   maintains provisions such as mandatory pooling.
  

24           Thank you for your time and consideration.
  

25           Sincerely, Gil de Cardenas, Cacique, Inc., family
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 1   member and Owner.
  

 2       MS. VULIN:  Mr. de Cardenas, you added a phrase there right
  

 3   at the end, provisions such as mandatory pooling.
  

 4       MR. de CARDENAS:  Correct.
  

 5       MS. VULIN:  Would you like us to insert that into the
  

 6   official copy of your testimony?
  

 7       MR. de CARDENAS:  Yes, please.
  

 8       JUDGE CLIFTON:  When you read the initials in that last
  

 9   sentence, I think you might have said, FFMO.  That is the
  

10   hardest phrase.  Would you read that last sentence one more
  

11   time, please?  Starting with this is especially true if
  

12   California?
  

13       MR. de CARDENAS:  This is especially true if California
  

14   moves into the FMMO, but maintains provisions such as mandatory
  

15   pooling.
  

16       JUDGE CLIFTON:  And, Ms. Elliott, I would like you to
  

17   insert the word "mandatory" before "pooling" on page 6 of
  

18   Exhibit 108.  And I have two other little changes I would like
  

19   you to make on the record copy.  The first one, or tell me when
  

20   you are ready to turn there.  Are you already ready?
  

21       MS. ELLIOTT:  Yes, I'm keeping track.
  

22       JUDGE CLIFTON:  All right.  So on page 1, the word "plant"
  

23   instead of the word "plan" did you notice that already?
  

24       MS. ELLIOTT:  Yes.
  

25       JUDGE CLIFTON:  I would like to you add the "T", so that
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 1   the sentence reads, "at the start, times were so tough my
  

 2   parents could only afford to rent the plant during the daylight
  

 3   hours."
  

 4           And then the only other one I noticed that I would like
  

 5   to you make, Ms. Elliott, is on page 3, in the first bullet
  

 6   point, second bullet point, "published Class III" I believe we
  

 7   just need to strike one of the Roman numeral 1's.
  

 8       MS. ELLIOTT:  Okay.
  

 9       JUDGE CLIFTON:  All right.  Thank you.  Ms. Vulin, back to
  

10   you.  But I do have a question.  Mr. de Cardenas, in your
  

11   signature block there's a capital D for DE, but on the opening,
  

12   the cover, the cover of Exhibit 108, the de Cardenas has a
  

13   small DE.  Which do you prefer?
  

14       MR. de CARDENAS:  The correct is small "de", we were
  

15   rushing last night to get this printed and get it here this
  

16   morning.
  

17       MR. MOORE:  With a space.
  

18       JUDGE CLIFTON:  With a space.  So as it shows on the top
  

19   page of Exhibit 108 is actually correct?
  

20       MR. de CARDENAS:  Correct.  Excuse me.
  

21       JUDGE CLIFTON:  Thank you.
  

22       MS. VULIN:  Thank you, your Honor, the Class III, 4 mixed
  

23   me up as well.
  

24           So thank you very much for your testimony.  I would
  

25   like to just ask a couple of questions about the exhibits, if I
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 1   could.  So Exhibit A, the 2014 Oregon Workers' Compensation
  

 2   Premium Rate Ranking Summary.  Where did you get this document?
  

 3       MR. de CARDENAS:  This was given to me by our attorney, not
  

 4   you.
  

 5       MS. VULIN:  Is this a document from a government website?
  

 6       MR. de CARDENAS:  It is.
  

 7       MS. VULIN:  And you rely on it because it's a publication
  

 8   by, it looks like on the second page here, the Department of
  

 9   Consumer Business and Services?
  

10       MR. de CARDENAS:  Correct.
  

11       MS. VULIN:  Let's turn to Exhibit B, now, please.  So it
  

12   looks like this document is from the U.S. Energy Information
  

13   Admission?
  

14       MR. de CARDENAS:  That's correct.
  

15       MS. VULIN:  Do you rely on it because it is a government
  

16   published document?
  

17       MR. de CARDENAS:  I believe it is, yes.
  

18       MS. VULIN:  Do you believe this data to be correct?
  

19       MR. de CARDENAS:  Yes.
  

20       MS. VULIN:  We'll go now to Exhibit C.  It looks like this
  

21   document was published by the Tax Foundation?
  

22       MR. de CARDENAS:  Correct.
  

23       MS. VULIN:  And in their 2013 publication?
  

24       MR. de CARDENAS:  I believe it was 2014 publication.
  

25       MS. VULIN:  2014 publication, thank you.  And, well --
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 1       JUDGE CLIFTON:  Well, how come it says --
  

 2       MR. de CARDENAS:  The publication is 2013 for the 2014.
  

 3       MS. VULIN:  And you believe the data in this document to be
  

 4   correct?
  

 5       MR. de CARDENAS:  Yes.
  

 6       MS. VULIN:  Is the Tax Foundation a government entity?
  

 7       MR. de CARDENAS:  I'm not sure of that.
  

 8       MS. VULIN:  And then we'll go to the last page, or the last
  

 9   exhibit, excuse me.  California Foundation for Commerce and
  

10   Education, the Cost of Doing Business in California.  And you
  

11   rely on this document as true because it's been put out by the
  

12   California Foundation of Commerce and Education?
  

13       MR. de CARDENAS:  Correct.
  

14       MS. VULIN:  What, the data in the document you believe to
  

15   be true?
  

16       MR. de CARDENAS:  Yes.
  

17       MS. VULIN:  Your Honor, I move for admission of
  

18   Exhibit 108.
  

19       JUDGE CLIFTON:  Is there anyone that would like to question
  

20   the witness before determining whether you have an objection?
  

21   No one.  Are there any objections to the admission into
  

22   evidence of Exhibit 108?
  

23       MR. BESHORE:  Yes.
  

24       JUDGE CLIFTON:  Mr. Beshore?
  

25       MR. BESHORE:  I have a limited objection to Exhibit 108, C
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 1   and D, Exhibit C and D in particular.  Which are publications
  

 2   of foundations, I mean, if they are in the record, you might as
  

 3   well just bring the library in, that's my objection.  They are
  

 4   obviously hearsay.  They are not anything that he, that he has
  

 5   prepared.  We can all read anything and rely on it, but it
  

 6   doesn't, that's not enough to properly bring it into the record
  

 7   as if it is evidence to base a decision upon.
  

 8       MS. VULIN:  May I respond, your Honor?
  

 9       JUDGE CLIFTON:  You may.
  

10       MS. VULIN:  So, first, hearsay evidence is admissible in a
  

11   proceeding such as this, and we have seen plenty of it
  

12   throughout.  And as he stated in his testimony, these exhibits
  

13   are more to demonstrate an experience that he's had in running
  

14   his business.  The data is a reflection of a true experience
  

15   that he's had.  He states very clearly that he didn't create
  

16   the data and has incorporated it in a way in his testimony that
  

17   reflects what sort of role it should play, which is to
  

18   corroborate a personal experience that he's had, and the USDA
  

19   is free to give it whatever weight it deems reasonable based on
  

20   that testimony.
  

21       JUDGE CLIFTON:  Does anyone else want to be heard on the
  

22   issue of whether Exhibits C and D are objectionable for
  

23   consideration in this hearing?  When I look at, when I look at
  

24   Exhibit D, let me start with that one.  That's the more, the
  

25   easier one for me to address.
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 1           I -- if Andrew Chang were here and he were presenting
  

 2   this, I know we would have all kinds of questions for him,
  

 3   which we're not able to ask if all we have is the document.  So
  

 4   I don't accept it as an exhibit that is admitted into evidence
  

 5   with the same, what shall I say, with the same value as the
  

 6   other exhibits, but we won't take it out of the exhibit, we'll
  

 7   leave it in.  Anyone's free to look at it.  So I'm -- I am
  

 8   rejecting it as far as being as probative as the other
  

 9   exhibits.  But it's food for thought.  And anyone is welcome to
  

10   use it as the beginning of their research on this topic.  This
  

11   is not the first witness whose testified about the higher costs
  

12   of doing business in California, and so I think it has some
  

13   use, even though I'm rejecting it as part of the evidence.
  

14           With regard to C, I feel a little different about that.
  

15   Maybe I'm impressed by the name of the organization that put it
  

16   together.  I think it adds a significant data that's useful.
  

17   Again, USDA can give it what weight it wishes.
  

18           So with regard to your objection, Mr. Beshore, it is
  

19   sustained in part and overruled in part.  I do admit into
  

20   evidence, oh, is there anyone else who has any objection to the
  

21   admission into evidence of Exhibit 108?  No one.
  

22           I admit into evidence Exhibit 108 in its entirety,
  

23   except for Exhibit D, which I reject, but it will remain part
  

24   of the record.  All documents that are rejected are kept as
  

25   part of the record just as the accepted ones.  The difference
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 1   is, it can't be relied on as evidence in the case.  Ms. Vulin?
  

 2           (Thereafter, Exhibit 108 was
  

 3            received into evidence.)
  

 4       MS. VULIN:  Mr. de Cardenas, I would ask, absent Exhibit D,
  

 5   what has been your personal experience in terms of operating a
  

 6   business in California and the kind of more general sense of if
  

 7   it feels like a cost friendly environment or if you face
  

 8   significant hurdles in terms of costs specific to California?
  

 9       MR. de CARDENAS:  California'S definitely a very difficult
  

10   to place to do business.  It is getting more so, more
  

11   challenging, to the point that many manufacturers in
  

12   discussions I have had with them, feel unwelcome in California.
  

13       MS. VULIN:  And this is from your personal experience of
  

14   the costs you have related to electrical, or the costs you have
  

15   related to Workers' Compensation, to the taxes, to the cost of
  

16   energy.  All of those factors have led you to conclude in your
  

17   personal operation of a business in California, that it's a
  

18   more difficult regulatory environment than other states?
  

19       MR. de CARDENAS:  That is correct.
  

20       MS. VULIN:  No further questions, your Honor.
  

21       JUDGE CLIFTON:  Thank you, Ms. Vulin.  This is a very
  

22   valuable document and we appreciate your preparing it.  And
  

23   particularly, since it's based on personal experience of your,
  

24   of your family, your paints first and then yourself, is there
  

25   anything you would like to add before I ask for other people's
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 1   questions?
  

 2       MR. de CARDENAS:  No, not at this time.
  

 3       JUDGE CLIFTON:  All right.  And how are the two of you, you
  

 4   and Mr. Moore, wanting to proceed with who will answer which
  

 5   questions?
  

 6       MR. de CARDENAS:  We'll see how the questions come up and
  

 7   we'll tag team.
  

 8       JUDGE CLIFTON:  Very good.  Who would like to begin with
  

 9   questions of this panel?  I'm going to reverse direction and
  

10   have Mr. Miltner go first.
  

11                        CROSS-EXAMINATION
  

12   BY MR. MILTNER:
  

13      Q.  Thank you, your Honor.  My name is Ryan Miltner I
  

14   represent Select Milk producers.
  

15          Good afternoon.
  

16       MR. MOORE:  Good afternoon.
  

17       MR. de CARDENAS:  Good afternoon.
  

18       MR. MILTNER:  Usually, as the Judge noted, I go last and
  

19   that makes my list of questions shorter.  We'll see if, how
  

20   much longer it gets since I have to go first.
  

21           Thank you for your testimony.  I appreciate the
  

22   information you shared with us.  Let me just start with
  

23   clarifying a couple of questions that I had from your
  

24   statement.
  

25           Mr. de Cardenas, I heard you mention that you are the
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 1   COO.  Mr. Moore, I didn't get your title though.  What is your
  

 2   title with the company?
  

 3       MR. MOORE:  Director of Business Development.
  

 4       MR. MILTNER:  Thank you.  In your statement on page 2 you
  

 5   testified that you are now on your fifth plant.  And I
  

 6   understand that to be that you still operate a single plant,
  

 7   this just happens to be the fifth one you have been in.  Is
  

 8   that correct?
  

 9       MR. de CARDENAS:  We operate one dairy plant that we are
  

10   currently in, it is the fifth one since that very first plant.
  

11   From there we moved to location, location, location, bigger,
  

12   bigger, bigger, to our current facility, but it's just one
  

13   dairy plant.
  

14       MR. MILTNER:  You have grown and evolved, and still operate
  

15   out of one facility?
  

16       MR. de CARDENAS:  Yes, sir.
  

17       JUDGE CLIFTON:  Mr. de Cardenas, will you move your chair a
  

18   little closer to the table?  Thank you.
  

19       MR. MILTNER:  Were you gentlemen in attendance yesterday
  

20   for any of the hearing?
  

21       MR. MOORE:  No.
  

22       MR. de CARDENAS:  No.
  

23       MR. MILTNER:  We had some testimony regarding the
  

24   production of Hispanic cheeses and coming from the east
  

25   especially, I'm not terribly knowledgeable about them, so I'm
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 1   hoping you can help me get a better idea of the products you
  

 2   guys produce.
  

 3           My first question is, Queso Fresco versus Queso Blanco.
  

 4   Is there a, what's the distinction between those two cheeses
  

 5   from your perspective?
  

 6        MR. de CARDENAS:  Depends on who the manufacturer is.
  

 7   Some will make it very similar to Queso Fresco, so it is almost
  

 8   difficult to tell them apart.  Others will take Queso Blanco,
  

 9   it's more like a Monterey Jack.  The Spanish word or the
  

10   translation is white cheese.  So it is kind of open to
  

11   interpretation.
  

12       MR. MILTNER:  Okay.  And you write in your testimony that
  

13   you produce a Queso Fresco.  So could you describe that cheese
  

14   for us so we have a better idea what it's like?
  

15       MR. de CARDENAS:  Queso Fresco is a fresh milk cheese, at
  

16   least the way we make it.  It is crumbly, it has a dairy note,
  

17   very mild, almost like a milk-like taste.
  

18       MR. MILTNER:  Is it a whole milk cheese?
  

19       MR. de CARDENAS:  We make both.
  

20       MR. MILTNER:  Okay.
  

21       MR. de CARDENAS:  Part skim and whole milk.
  

22       MR. MILTNER:  Would you consider it a soft cheese or a
  

23   cheese of medium hardness a hard cheese?
  

24       MR. de CARDENAS:  I would say it is a medium hardness.
  

25       MR. MILTNER:  Okay.  Is that a, would you consider it a
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 1   high moisture cheese?
  

 2       MR. de CARDENAS:  Define high moisture, please.
  

 3       MR. MILTNER:  More than 50 percent?
  

 4       MR. de CARDENAS:  Some of it.
  

 5       MR. MILTNER:  Okay.  How about panela?  What type of
  

 6   product is that and can you describe that for us a little bit?
  

 7       MR. de CARDENAS:  Panela is a different texture.  It is a
  

 8   fresh cheese but it is a different texture.  It is a tighter
  

 9   knit, it does not crumble, and it is made in a basket.
  

10       MR. MILTNER:  Okay.  Would that also be, would you consider
  

11   that a high moisture cheese?
  

12       MR. de CARDENAS:  That tends to fall right at the, right
  

13   below the 50 percent.
  

14       MR. MILTNER:  Okay.  And cotija, did I pronounce that
  

15   correctly?
  

16       MR. de CARDENAS:  Correct.
  

17       MR. MILTNER:  Okay.  How about that type of cheese?  Is
  

18   that similar in nature to the other two?  Is it different?
  

19       MR. de CARDENAS:  No, that's at the other spectrum.  That
  

20   will be a dry, salty cheese.  Very crumbly.  Sort of like a
  

21   Mexican style parmesan, at least the way it is used.
  

22       MR. MILTNER:  I think that's how it was described
  

23   yesterday, it is similar to a parmesan in its texture I guess.
  

24       MR. de CARDENAS:  And usage.
  

25       MR. MILTNER:  And usage.  Thank you.  And the cremas you
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 1   produce.  Do you consider those cheeses?  Do you consider those
  

 2   creams?  How would you describe those for us?
  

 3       MR. de CARDENAS:  Those are creams.
  

 4       MR. MILTNER:  Okay.  In terms of their classification, the
  

 5   cheeses we discussed, those are all California 4b products?
  

 6       MR. de CARDENAS:  Correct.
  

 7       MR. MILTNER:  Okay.  And the cremas, what category would
  

 8   those fall into?
  

 9       MR. de CARDENAS:  2.
  

10       MR. MILTNER:  California Class 2?
  

11       MR. de CARDENAS:  Correct.
  

12       MR. MILTNER:  Thank you.  Looking at your product mix, do
  

13   you tend to produce more cheeses?  More creams?  About equal
  

14   amounts of each?
  

15       MR. de CARDENAS:  Far more cheese.
  

16       MR. MILTNER:  Far more cheese.  Your exported products, do
  

17   your exports tend to match your overall production in terms of
  

18   how they break down across products?
  

19       MR. de CARDENAS:  Not sure I understand your question.
  

20       MR. MILTNER:  Let me try again.  Let's assume, okay, that
  

21   you produce 80 percent cheese and 20 percent creams.  Of the
  

22   cheese that leaves California, and I guess when I say export, I
  

23   mean export out-of-state.  Do you tend to export in the same
  

24   percentage so you export 80 percent cheese, 20 percent cream,
  

25   or more cheese, more cream?
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 1       MR. de CARDENAS:  The break down by category is about the
  

 2   same.
  

 3       MR. MILTNER:  Okay.  Let me ask about your transportation.
  

 4   There's been some testimony in the hearing that the cost to
  

 5   ship a pound of cheese in a full load, a full 40,000 pound
  

 6   truck load to say Wisconsin, is somewhere 8 to 10 cents, if you
  

 7   were to shipping a full load, would that be consistent with
  

 8   your experience?
  

 9       MR. de CARDENAS:  No, it would not.
  

10       MR. MILTNER:  Okay.  Would you care to offer a thought of
  

11   what it might be for you if you were going to ship a full load?
  

12       MR. de CARDENAS:  We normally don't ship truck loads into
  

13   that area, but we ship into Texas truck loads and it is about
  

14   12.  But Wisconsin, Illinois is far further, so I'm going to
  

15   guess it is north of that.
  

16       MR. MILTNER:  When you say Texas, Texas a big place.  From,
  

17   you know, LA to El Paso is a lot different from LA to Houston.
  

18   So when you say ship to Texas, where would you be shipping that
  

19   to for 12 cents?
  

20       MR. de CARDENAS:  The San Antonio, Dallas, Houston area.
  

21       MR. MILTNER:  It seems from your testimony that you base,
  

22   you base your testimony on a perception that the market for
  

23   manufacturing production is, tends to be regional in nature.
  

24   Is that an accurate characterization?
  

25       MR. de CARDENAS:  Could you repeat that again, please?
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 1       MR. MILTNER:  Sure.  Is the market for your products, do
  

 2   you consider that a regional market or a national market?
  

 3       MR. de CARDENAS:  From whose perspective?
  

 4       MR. MILTNER:  From your perspective as a manufacturer and
  

 5   seller?
  

 6       MR. MOORE:  Both.
  

 7       MR. de CARDENAS:  Yeah, we look at it in both.  There are
  

 8   regional subtleties, actually, there's quite a lot, quite a big
  

 9   difference.  You said from the east, right?  You were coming
  

10   from the east you said?
  

11       MR. MILTNER:  I'm from Ohio, but when we have --
  

12       MR. de CARDENAS:  That's east from here.
  

13       MR. MILTNER:  Yeah.  We tend to consider ourselves Midwest
  

14   and not eastern, but my clients, Select Milk Producers, has
  

15   producers in the Southwest and the Midwest.
  

16       MR. de CARDENAS:  So -- so, for example, if you were to go
  

17   to, would go to the East Coast, that tends to be a little
  

18   Hispanic, a very different market, that's more Caribbean.
  

19   Different products.  So it's still a national market with very
  

20   strong regional differences.
  

21       MR. MILTNER:  In terms of the pricing regulations, whether
  

22   they are California, where I guess, let's talk about the
  

23   Federal regulations only.  Do you believe that those, that the
  

24   Federal pricing regulations should be regional in nature?
  

25       MR. de CARDENAS:  I haven't given that any thought.
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 1       MR. MILTNER:  Would your preference be that the prices
  

 2   applicable to you as a California manufacturer, be considered
  

 3   differently than the pricing regulations applicable to a cheese
  

 4   plant in, say, New Mexico or Texas?
  

 5       MR. de CARDENAS:  It's more expensive to operate here.  If
  

 6   we did not treat it differently, it would be very challenging
  

 7   to operate at all.
  

 8       JUDGE CLIFTON:  Let's go off record just a moment.  I don't
  

 9   want my witnesses to compete with the blowing machine outside.
  

10       (Whereupon, a break was taken.)
  

11       JUDGE CLIFTON:  It is better now.  Mr. Miltner?
  

12       MR. MILTNER:  Because you gentlemen were sitting right next
  

13   to me during this morning's testimony, you heard some of the
  

14   comments about the producer-handler regulations.  Do you guys
  

15   have any opinion on those at all?
  

16       MR. de CARDENAS:  I don't.
  

17       MR. MOORE:  No.  We were interested in what he had to say,
  

18   too.
  

19       MR. MILTNER:  Okay.  Let me look at -- let me offer you a
  

20   hypothetical.
  

21           I want you to consider the situation of a cheese plant
  

22   in a Federal Order subject to Federal minimum prices.  If that
  

23   plant pays its producers the Federal Class III price, your
  

24   cheese is able to be transported into that market and compete,
  

25   in part because your minimum regulated price is lower, correct?
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 1       MR. de CARDENAS:  A small portion.
  

 2       MR. MILTNER:  A small portion?
  

 3       MR. de CARDENAS:  I would say so, yes.
  

 4       MR. MILTNER:  I understood your testimony to be that if you
  

 5   were subjected to the same price formulas, the Federal
  

 6   Class III prices, that your cheese would no longer be
  

 7   competitive with that plant in my hypothetical.  Am I
  

 8   misunderstanding you?
  

 9       MR. de CARDENAS:  So maybe I misunderstood your question.
  

10       MR. MILTNER:  So let's say you have got a plant, we'll put
  

11   the plant in West Texas.  They -- they pay their producers
  

12   Class III.
  

13       JUDGE CLIFTON:  So when you started your hypothetical, "so
  

14   you have got a plant," you didn't mean Cacique has a plant?
  

15       MR. MILTNER:  I did not.  I mean, let's take the example of
  

16   a plant in West Texas that pays the Federal Class III price to
  

17   its producers supplying it.  Okay?
  

18       MR. de CARDENAS:  Correct.
  

19       MR. MILTNER:  Your cheese produced in California, using
  

20   the, you pay the California 4b price for the milk coming into
  

21   your plant, you're able to ship that cheese into Texas and
  

22   compete with that cheese produced in Texas, in part, because
  

23   your regulated price is lower than the regulated price in
  

24   Texas, correct?
  

25       MR. de CARDENAS:  I don't agree with that.
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 1       MR. MILTNER:  Okay.  Why don't you agree with that?
  

 2       MR. de CARDENAS:  Because my operating costs here are
  

 3   higher than their operating costs in Texas.
  

 4       MR. MILTNER:  Today you make that shipment though, correct?
  

 5       MR. de CARDENAS:  I do.
  

 6       MR. MILTNER:  Okay.  And what if we -- what if we told
  

 7   Cacique right now, you have to pay the Federal Class III price
  

 8   instead of the California 4b price?  What does that do to your
  

 9   ability compete with that plant?
  

10       MR. de CARDENAS:  I would -- my operating costs are still
  

11   higher, I would pass that cost on to the customer.
  

12       MR. MILTNER:  You would pass that cost on to the customer?
  

13       MR. de CARDENAS:  Yes.
  

14       MR. MILTNER:  Okay.  Today you are competing with such
  

15   plants, correct?
  

16       MR. de CARDENAS:  Where?
  

17       MR. MILTNER:  In, I guess in any market.  Your cheese
  

18   competes against cheese produced at plants subject to Federal
  

19   prices, correct?
  

20       MR. de CARDENAS:  Yes.
  

21       MR. MILTNER:  Okay.  Yet you have different regulated milk
  

22   costs, correct?
  

23       MR. de CARDENAS:  Yes.
  

24       MR. MILTNER:  I don't have any other questions.  Thank you.
  

25   I apologize, I did have one more.  Let me circle back to
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 1   something.  In your testimony you said every pound of cheese
  

 2   that gets shipped out of California is ten pounds of milk that
  

 3   is sucked up, right?  Because what you are saying is it takes
  

 4   ten pounds of milk to make one pound of cheese, right?
  

 5       MR. de CARDENAS:  On average, yes.
  

 6       MR. MILTNER:  Okay.  And that's the Van Slyke formula, you
  

 7   know, 38 percent moisture, whatever.  If you are producing a
  

 8   cheese that has 50 percent moisture, aren't you getting about
  

 9   13 pounds of cheese out of that instead of 10?
  

10       MR. de CARDENAS:  Balance by cheeses, we get 8.
  

11       MR. MILTNER:  I'm sorry?
  

12       MR. de CARDENAS:  And that's balanced by cheeses we get 8.
  

13       MR. MILTNER:  Sure.  Because they have a lower moisture
  

14   content, right?
  

15       MR. de CARDENAS:  So our average is about ten.
  

16       MR. MILTNER:  You are averaging about ten?
  

17       MR. de CARDENAS:  Yes.
  

18       MR. MILTNER:  But I guess, okay.  I'll take that.  That
  

19   makes sense.  Thank you.
  

20       MR. de CARDENAS:  Thank you.
  

21       JUDGE CLIFTON:  Mr. De Cardenas, did you say that the
  

22   current plant location in is in the City of Industry?
  

23       MR. de CARDENAS:  You are correct.
  

24       JUDGE CLIFTON:  And is that in, you need to tell me where
  

25   that is.
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 1       MR. de CARDENAS:  About 20 miles dead east of downtown
  

 2   Los Angeles.
  

 3       JUDGE CLIFTON:  That would seem to me to be a perfect
  

 4   location.
  

 5       MR. de CARDENAS:  Getting to be less so, but the weather is
  

 6   nice.
  

 7       JUDGE CLIFTON:  Who next has questions for the panel?
  

 8   Thank you.  Mr. Beshore.
  

 9                        CROSS-EXAMINATION
  

10   BY MR. BESHORE:
  

11      Q.  Good afternoon, Mr. de Cardenas and Mr. Moore.
  

12       MR. MOORE:  Good afternoon.
  

13       MR. de CARDENAS:  Good afternoon.
  

14       MR. BESHORE:  Marvin Beshore.  I have a couple of questions
  

15   about your, some of your calculations and projections.  Let me
  

16   start with THE top of page 5, you project, as I understand it,
  

17   and I mean, you may correct me if I'm wrong here, the price for
  

18   2016, under the newly, the recently changed California 4b
  

19   formula; is that correct?
  

20       MR. de CARDENAS:  Correct.
  

21       MR. BESHORE:  Okay.  So I'm wondering what assumptions you
  

22   made, how did you make the calculation, come up with the
  

23   calculation that the class, the new, under the new formula the
  

24   gap between the Class III and 4b narrows to 54 cents?
  

25       MR. de CARDENAS:  So every year about this time we budget
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 1   for the following year.  And then we take all measurements, we
  

 2   also bring our consultants in, that specialize specifically in
  

 3   this area, and this is actually their number.
  

 4       MR. BESHORE:  Okay.  Now, you have been under the new
  

 5   system for two months; is that right?  As I understand it?
  

 6       MR. MOORE:  Yes, I think so.
  

 7       MR. de CARDENAS:  Close enough.
  

 8       MR. BESHORE:  Do you know what the difference has been for
  

 9   those two months?
  

10       MR. de CARDENAS:  Not off the top of my head.
  

11       MR. BESHORE:  Okay.  So your consultants projected that for
  

12   the year 2016, the difference would be just 54 cents between
  

13   Class III and 4b?
  

14       MR. de CARDENAS:  That is correct.
  

15       MR. BESHORE:  Okay.  Now, you have said, and I think this
  

16   is, let's see, prior page, page 4, that, presently, at the
  

17   bottom the formula at the very bottom, and maybe you got into
  

18   this with Mr. Miltner a little bit, too.  You are saying that
  

19   presently you start out, when you are selling into Texas, ship
  

20   to Texas from So Cal, are you starting at 12 cents behind?  Is
  

21   that how I understand it?
  

22       MR. de CARDENAS:  The cost -- I'm not sure what you mean by
  

23   behind.
  

24       MR. BESHORE:  Well, I'm trying to -- you have indicated it
  

25   costs 12 cents freight to get there, your operating costs are
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 1   18 cents, this is all per pound of cheese, higher, so that's 30
  

 2   cents.  And then you're reducing that for the milk price gap of
  

 3   17.8 cents, so that when you start out, you're 12.2 cents, your
  

 4   costs, your cheese product, has cost 12.2 cents per pound more
  

 5   than your competitor in Texas, as I understand it.  Is that --
  

 6   is that wrong?
  

 7       MR. de CARDENAS:  That's our estimate.
  

 8       MR. BESHORE:  So why would you compete down there?
  

 9       MR. de CARDENAS:  I'm not sure I understand the question.
  

10       MR. BESHORE:  Well, how do you get sales there, if, you
  

11   know, you are already -- does your product have a, command a
  

12   premium so that you can be profitable in that marketplace even
  

13   with those kind of costs deficits?
  

14       MR. de CARDENAS:  I also mentioned that the reason we are
  

15   able to compete is our commitment to technology.  We have
  

16   committed quite a bit into technology.  So we have to be
  

17   extremely efficient in manufacturing.
  

18       MR. BESHORE:  So where does that -- where does the
  

19   technology factor into these, the cost equation here?
  

20       MR. de CARDENAS:  It wouldn't.  This is the cost of two
  

21   different plants, same plant, two different locations, what are
  

22   the input costs that are different.  Such as fuels, such as
  

23   water, such as electricity, such as gas, labor, all those
  

24   factors.  And it turns out that in California, it's more
  

25   expensive by 18 cents a pound.
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 1       MR. BESHORE:  So where do you -- how do you experience
  

 2   savings through technology?  What technology allows you to
  

 3   reduce your costs or be more efficient?
  

 4       MR. de CARDENAS:  There's a lot of technology we have
  

 5   developed in-house.  We ARE probably the largest Queso Fresco
  

 6   manufacturer in the country.  And as a result, there's scale.
  

 7   But there's also a lot of investment into home built
  

 8   technologies, let's call them.
  

 9       MR. BESHORE:  So your -- your make cost, if you will, for
  

10   the cheese is less than your competitors because of the
  

11   technology that you use?
  

12       MR. de CARDENAS:  We are more efficient as a result of
  

13   significant investments that make us more efficient.
  

14       MR. BESHORE:  Okay.  So how much of the 18 cent California
  

15   operating cost deficit does the technology make up?
  

16       MR. de CARDENAS:  I'm sorry, I'm not going to get into
  

17   that, that's proprietary.  Very proprietary.
  

18       JUDGE CLIFTON:  But I think the main take away from this
  

19   exchange between the two of you, Mr. de Cardenas, is that when
  

20   we look at this formula at the bottom of page 4, it's not meant
  

21   to include everything.  It is not your entire cost.  And it's
  

22   not, it's just showing, you're wanting us to focus on a few
  

23   things, a few components of the cost of the production of your
  

24   cheese, not all of them; is that correct?
  

25       MR. de CARDENAS:  To some degree.  What I'm trying to show
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 1   here is the cost of having a plant in California and a plant in
  

 2   the Upper Midwest.  All things being equal, where are the
  

 3   savings or which is more expensive to operate?  And it tells us
  

 4   that California is more expensive to operate because of the
  

 5   negative business environment we have here, by that amount.
  

 6       JUDGE CLIFTON:  Okay.  But you haven't tried to show us in
  

 7   this formula at the bottom of page 4 what it costs you to
  

 8   operate have you?  Aren't you just trying to show us the
  

 9   additional costs of being in California?
  

10       MR. de CARDENAS:  Correct.
  

11       JUDGE CLIFTON:  And so this doesn't include either the cost
  

12   of production or A make allowance, or the efficiencies you have
  

13   achieved?
  

14       MR. de CARDENAS:  That is correct.  True statement.
  

15       JUDGE CLIFTON:  Okay.
  

16       MR. BESHORE:  Okay.  So what makes up the operating cost
  

17   deficiency of a difference of 18 cents?
  

18       MR. de CARDENAS:  So there's tax involved, labor costs,
  

19   electricity, packaging supplies, sewage, waste disposal,
  

20   workmans' comp, water, those are the main components.
  

21       MR. BESHORE:  And the components then, that would go into
  

22   your, you know, your efficiencies, are none of those but they
  

23   are something else in your processing operation?
  

24       MR. de CARDENAS:  Correct.
  

25       MR. BESHORE:  What states solicited you to relocate and
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 1   gave you all the raw material for comparing costs?
  

 2       MR. de CARDENAS:  Upper Midwest.
  

 3       MR. BESHORE:  Okay.  As in Wisconsin?
  

 4       MR. de CARDENAS:  As in the Upper Midwest.
  

 5       MR. BESHORE:  And you declined their offer?
  

 6       MR. de CARDENAS:  We did not feel it was appropriate for
  

 7   us.  We're a California company, been here all our lives, and
  

 8   we would like to stay in California.
  

 9       MR. BESHORE:  Okay.  So a couple of percentages here.  On
  

10   page 3 you talk at the top about 47 percent of that milk is
  

11   shipped out of California as cheese, cream, and yogurt.  Is
  

12   that, that's 47 percent of your production?  Is that what that
  

13   refers to?
  

14       MR. de CARDENAS:  It is.
  

15       MR. BESHORE:  Okay.  And on the -- on page 5, at the
  

16   bottom, we talk about 47 percent of the milk we use for cheese
  

17   making, is that the same 47 percent or is that a different 47
  

18   percent?
  

19       MR. de CARDENAS:  It's the same.  It should be cheese
  

20   making, cream, and yogurt.
  

21       MR. BESHORE:  Okay.  Do any companies from other areas
  

22   compete for sales of Hispanic cheeses in California, any
  

23   out-of-state companies compete in California?  Out-of-state
  

24   cheese manufacturers?
  

25       MR. MOORE:  Yes.  There's -- there are quite a few.
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 1   California's kind of an attraction.  When you consider the
  

 2   greatest percentage of our consumers live in the west, so it is
  

 3   a, it's a hot market for a lot of people.  So we get
  

 4   competitors coming in from Chicago; we get competitors coming
  

 5   in from Georgia; and they are pretty dominant on the shelf, and
  

 6   a lot from Wisconsin.
  

 7       MR. BESHORE:  Okay.  And those are manufacturers of
  

 8   Hispanic cheeses?
  

 9       MR. MOORE:  Absolutely.  Queso Fresco.
  

10       MR. BESHORE:  And other besides Queso Fresco, any other
  

11   varieties?
  

12       MR. MOORE:  Well, they usually bring in a whole line of
  

13   products all the way from panela, to Oaxaca, to Queso Blanco,
  

14   Fresco.
  

15       MR. BESHORE:  Okay.  So how could a manufacturer from
  

16   Georgia, assuming we know, that they would have to pay at least
  

17   the Class III price for their milk down there, they are
  

18   producing -- producing cheese at a milk deficit area, supplies
  

19   got to be challenging.  How can they land product on a store
  

20   shelf in California?
  

21       MR. MOORE:  That's our question, too.
  

22       MR. BESHORE:  Do you have an answer to it?
  

23       MR. MOORE:  That's the study.  That's how we get these
  

24   numbers.  That's why we study them so hard.  How are they doing
  

25   it?  They are bringing it in, and they can't wait to get in.
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 1   And so it's -- we worry about this day and night.  This keeps
  

 2   us up at night.
  

 3       MR. BESHORE:  And your sales, I take it, in California, are
  

 4   profitable ones?
  

 5       MR. MOORE:  Yes.
  

 6       MR. BESHORE:  Okay.  Would you say your product is a
  

 7   premium product?  Do you sell at premium prices, like I think
  

 8   you indicated you were able to in Texas, generally?
  

 9       MR. de CARDENAS:  I don't think I indicated premium.  I
  

10   didn't answer that question, I don't think, in Texas.  Okay.
  

11       MR. BESHORE:  So you don't, your products do not command
  

12   premium prices?
  

13       MR. de CARDENAS:  So we go to market with a multi-brand
  

14   strategy.  We have a premium, we have a -- we have a middle
  

15   market, and we have a very aggressive price product.  So we go
  

16   to market all three.
  

17       MR. BESHORE:  Okay.  And are all these of them marketed
  

18   nationally?
  

19       MR. de CARDENAS:  Yes.
  

20       MR. BESHORE:  Okay.  So I went to your website the other
  

21   day, and I, you have a store locator and I put my zip code in.
  

22       MR. de CARDENAS:  Did it work?
  

23       MR. BESHORE:  It worked.  And I'm interested in learning
  

24   about it.
  

25       MR. MOORE:  We'll tell our team.  They will like that.
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 1       MR. BESHORE:  So I'm from Pennsylvania, okay?  17070.
  

 2   Bang.  It flags all over the place.  Okay?  Lots of Cacique
  

 3   product in Pennsylvania.  Most of them at least, appear to be
  

 4   in Wal-Mart stores.  Can you tell us -- okay.  So where --
  

 5   where do you deliver to Wal-Mart?
  

 6       MR. de CARDENAS:  FOB our dock.
  

 7       MR. BESHORE:  So Wal-Mart comes and picks up product at
  

 8   your dock, and then the product that I get in California, if I
  

 9   go to the one of the Wal-Marts that are around there, with your
  

10   label, would have been, would have come from your dock in
  

11   California?  Wal-Mart would have transported it there?
  

12       JUDGE CLIFTON:  You asked about when you get your product
  

13   in California.
  

14       MR. BESHORE:  Well, I misspoke.  When I get my product at a
  

15   Wal-Mart store in Pennsylvania, it would have been picked up by
  

16   Wal-Mart at your dock in the City of Industry, California; is
  

17   that correct?
  

18       MR. MOORE:  That's correct.  That's the amazing part about
  

19   Wal-Mart, those guys can move product.
  

20       MR. de CARDENAS:  Very efficiently.
  

21       MR. BESHORE:  I think that's all the questions I have right
  

22   now.  Thank you very much, gentlemen.
  

23       MR. MOORE:  Thank you.
  

24       MR. de CARDENAS:  You're welcome.  And by the way, you
  

25   should try it.  You should go to the store and buy it.
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 1       JUDGE CLIFTON:  If we ever get him out of this place, he'll
  

 2   have a chance.  In a moment, Mr. Vetne, I'll call on you.
  

 3   Mr. Moore, you -- you named something I didn't have before,
  

 4   Oaxaca.  Is that a cheese?
  

 5       MR. MOORE:  Absolutely.  It is a gorgeous cheese.  You will
  

 6   like it.  We didn't put it on there, but it is spelled
  

 7   O-A-X-A-C-A.  There's an invisible W at the beginning.
  

 8           It is from a state in Northern Mexico.  And it's a
  

 9   long, long rope.  We make it in a five pounders, about 35 feet
  

10   long rope, and you just tie it up in a knot and it is a big ole
  

11   ball.
  

12       JUDGE CLIFTON:  So that's one of the products that Cacique
  

13   produces?
  

14       MR. MOORE:  Yes, ma'am.
  

15       JUDGE CLIFTON:  Very interesting.  Mr. Vetne.  Mr. English.
  

16                        CROSS-EXAMINATION
  

17   BY MR. ENGLISH:
  

18      Q.  Chip English, thank you, your Honor.
  

19           So let me see if I can, in case there's still some
  

20   confusion in the record, look at this comparison you are trying
  

21   to do on page 4 and on page 5.
  

22           You were trying to do an apples to apple comparison, as
  

23   I read it.  You were taking, here's your plant with your
  

24   technologies, and if you took that plant and instead were
  

25   physically able to, Star Trek-wise, beam it, to say, the Upper

4882



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   Midwest, that you were looking at what the cost difference
  

 2   would be for the identical plant with the identical kind of
  

 3   technology; is that correct?
  

 4       MR. de CARDENAS:  It is.
  

 5       MR. ENGLISH:  Okay.  So what you were trying to say in
  

 6   response to the competition questions is, that while you don't
  

 7   know everything about your competitors, they may not have those
  

 8   technological advantages that you have, correct?
  

 9       MR. de CARDENAS:  Correct.
  

10       MR. ENGLISH:  But nonetheless, if you are doing a
  

11   comparison of what your plant would be, that's what this is
  

12   trying to show on page 4.  So you are not leaving any cost out,
  

13   you were trying to show how those costs would be different if
  

14   it was located, say, for example, in Wisconsin, or somewhere in
  

15   the Upper Midwest, like Indiana or something?  Is that what you
  

16   are trying to do?
  

17       MR. de CARDENAS:  Yes, it is.
  

18       MR. ENGLISH:  Now, so you also were asked questions about,
  

19   you know, well, how do products get here from, say, the Upper
  

20   Midwest?  And, you know, in 2015, the retail landscape is a
  

21   pretty amazing place, isn't it?
  

22       MR. de CARDENAS:  Yes, it is.
  

23       MR. ENGLISH:  You know, I don't know whether you know, but
  

24   you know, we have clicked on it, Mr. Beshore said he's clicked
  

25   on it, so for instance, we've had testimony about how, you
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 1   know, some cheddar cheese, California ends up in the Northeast
  

 2   to compete with a company called Cabot's.  Have you ever heard
  

 3   of Cabot's Cheese?
  

 4       MR. MOORE:  Yes.
  

 5       MR. de CARDENAS:  I have.
  

 6       MR. ENGLISH:  If you click right here, right here in
  

 7   Clovis, would you be aware that you could buy Cabot's cheese
  

 8   within a couple of blocks from this location?
  

 9       MR. MOORE:  I believe that.
  

10       MR. de CARDENAS:  I buy Cabot's in Southern California, so
  

11   I believe it.
  

12       MR. MOORE:  They make a fine white cheese.
  

13       MR. de CARDENAS:  Yes, they do.
  

14       MR. MOORE:  One of the best cheddars you can buy.  Very
  

15   good.
  

16       MR. ENGLISH:  Thank you.  That's all I have got.
  

17       JUDGE CLIFTON:  Now, Mr. Vetne, this is a perfect time for
  

18   you to come.  And I would like that, when you introduce
  

19   yourself, you tell us where you are from.
  

20                        CROSS-EXAMINATION
  

21   BY MR. VETNE:
  

22      Q.  Gentlemen, I'm John Vetne.  I'm a representative for
  

23   Hilmar Cheese Company.  And I was glad to yield to the other
  

24   gentleman from the state of Maine, that's where we are both
  

25   from, and we love that white cheddar from Cabot.  Okay.
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 1          I have a couple of questions.  You described the
  

 2   process by which your products are found in the stores of
  

 3   Wal-Mart, apparently throughout much of the country.  For milk
  

 4   that's, for milk products that are not going to Wal-Mart that
  

 5   are picked up at your plant in the these trucks carrying up to
  

 6   40,000 pounds, is that similarly delivered to a truck FOB your
  

 7   dock?  Is it your own trucks?  How does that -- how does that
  

 8   get distributed?
  

 9       MR. de CARDENAS:  So depending on the customer, they are a
  

10   pick up at our dock, like a Wal-Mart, or other customers who
  

11   prefer us to ship to them, in which case we have got an FOB
  

12   price plus a freight component, depending on the volume,
  

13   volume, how much, how many tons or how much weight goes on the
  

14   truck is the freight rate.
  

15       MR. VETNE:  Okay.  So all of your product is priced FOB
  

16   your plant, and for some customers, you additionally arrange
  

17   for transportation and add a transportation cost to deliver to
  

18   their location; is that correct?
  

19       MR. MOORE:  Correct.
  

20       MR. de CARDENAS:  Correct.
  

21       MR. VETNE:  I like it, two corrects.  Double the pleasure,
  

22   double the fun.
  

23       MR. MOORE:  It's good when we agree.
  

24       MR. VETNE:  And you indicated that sometimes these trucks
  

25   don't have 40,000 pounds of cheese.  Would it be correct for me
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 1   to infer that if it's 10,000 pounds of cheese, that there are
  

 2   30,000 pounds, as close as you can get, of things other than
  

 3   cheese on the trucks?
  

 4       MR. de CARDENAS:  That would be a fair assumption.
  

 5       MR. VETNE:  Okay.  And would that be, the remainder be your
  

 6   products?
  

 7       MR. de CARDENAS:  No, not necessarily.
  

 8       MR. VETNE:  So some trucks may come to your plant partially
  

 9   filled, and you would add cheese to the load, or you would put
  

10   cheese and partially fill a truck and they would go somewhere
  

11   else and get the rest of the load?
  

12       MR. de CARDENAS:  Correct.
  

13       MR. VETNE:  Mr. Miltner asked you some questions about
  

14   whether you think the same considerations should be given to
  

15   pricing milk at your plant if there's a Federal Milk Marketing
  

16   Order that had been given to other plants in the Federal system
  

17   in establishing a price.  Do you recall that conversation with
  

18   Mr. Miltner?
  

19       MR. de CARDENAS:  Yes.
  

20       MR. VETNE:  Okay.  So assume with me that considerations
  

21   given for pricing milk used to produce cheese in the Federal
  

22   Order system, and it is a system that currently doesn't include
  

23   California, but in that system, that the considerations given,
  

24   are, the price must be such that there will be willing buyers,
  

25   that milk will clear the market, and that the manufacturers of
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 1   those cheese will make at least some profit.
  

 2           Do you think those considerations should apply to your
  

 3   plant?
  

 4       MR. de CARDENAS:  And every day is Christmas.
  

 5       MR. VETNE:  Do you agree that those considerations should
  

 6   be applied in the same way to cheese making in California?
  

 7       MR. de CARDENAS:  I need a lot more detail to understand
  

 8   what you mean.
  

 9       MR. VETNE:  How about, let's go backwards.  Make a profit.
  

10   Should milk be priced so the cheese makers can make a profit?
  

11       MR. de CARDENAS:  What profit is that?
  

12       MR. VETNE:  Profit for the plant in making cheese?
  

13       MR. de CARDENAS:  Again, what profit would that be?
  

14       MR. VETNE:  I'm, you know, for regulatory purposes,
  

15   sometimes it's small.
  

16       MR. de CARDENAS:  So how do I then, bring new consumers
  

17   into my category?  How do I educate new consumers?
  

18       MR. VETNE:  I did not understand the question because I'm
  

19   asking one.  I can't -- I can't multi-task.
  

20       JUDGE CLIFTON:  Mr. Vetne, I frankly don't understand your
  

21   question either.  Are you asking should all cheese processors
  

22   be guaranteed a profit?  Is that your question?
  

23       MR. VETNE:  No, that wasn't the question.
  

24       JUDGE CLIFTON:  Okay.
  

25       MR. VETNE:  Let me ask it this way.  Can you continue to
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 1   make cheese if you cannot make profit in the future?
  

 2       MR. de CARDENAS:  No.
  

 3       MR. VETNE:  Okay.  Are you willing to take milk into your
  

 4   plant if making cheese causes you to lose money for each pound
  

 5   of cheese you make?
  

 6       MR. de CARDENAS:  No.
  

 7       MR. VETNE:  In that circumstance, you would not be a
  

 8   willing buyer of milk for cheese; is that correct?
  

 9       MR. de CARDENAS:  That is correct.
  

10       MR. VETNE:  Okay.  And then the question that hasn't been
  

11   asked.  What do you do with your whey?
  

12       MR. de CARDENAS:  We process our whey.
  

13       MR. VETNE:  You process your whey?
  

14       MR. de CARDENAS:  We do.
  

15       MR. VETNE:  Well, how do you process it?
  

16       MR. de CARDENAS:  We run it through a membrane system.
  

17       MR. VETNE:  And do what, after it is through the membrane?
  

18   What does it become?
  

19       MR. de CARDENAS:  WPC-37 I think it is, and then we ship
  

20   it, we sell that to a customer, and then we have our lactose
  

21   hauled off.
  

22       MR. VETNE:  Lactose, water-reduced lactose?
  

23       MR. de CARDENAS:  Yes.
  

24       MR. VETNE:  Run it through a reverse osmosis system or
  

25   something before you have it hauled off?
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 1       MR. de CARDENAS:  Correct.
  

 2       MR. VETNE:  Okay.  And when it is hauled off, is somebody
  

 3   buying that lactose?
  

 4       MR. de CARDENAS:  Actually, it is a cost to us.
  

 5       MR. VETNE:  It is a cost?  You pay somebody to remove it?
  

 6       MR. de CARDENAS:  Yes.
  

 7       MR. VETNE:  Okay.  And what do you do with whey cream?
  

 8       MR. de CARDENAS:  We use it back into the process.
  

 9       MR. VETNE:  You try to make use of it back in your cheeses?
  

10       MR. de CARDENAS:  Correct.
  

11       MR. VETNE:  Okay.  Good.  You were asked some questions
  

12   about, well, let's see.  You are aware that there's some
  

13   competitor in Georgia that makes Hispanic cheeses; is that
  

14   true?
  

15       MR. de CARDENAS:  Yes.
  

16       MR. VETNE:  Okay.
  

17       MR. de CARDENAS:  But it is not clear to us they make it in
  

18   Georgia.  The company's headquartered in Atlanta.
  

19       MR. MOORE:  Right.
  

20       MR. VETNE:  Oh, I see, so you don't know where they get
  

21   their product from?
  

22       MR. de CARDENAS:  We believe it is the Upper Midwest.
  

23       MR. VETNE:  Okay.  Are you aware that in the Upper Midwest
  

24   there are still a few remaining Grade B producers?
  

25       MR. de CARDENAS:  No, I'm not.
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 1       MR. VETNE:  You are not aware of that.  Okay.  Are you
  

 2   aware that in the Upper Midwest, milk may be purchased by
  

 3   nonpool plants, that is not a fully regulated plant, at below
  

 4   Class III prices?
  

 5       MR. de CARDENAS:  Yes.
  

 6       MR. VETNE:  Okay.  And then finally, you were asked, I
  

 7   think it was Judge Clifton asked you a question about your
  

 8   calculation at the very top of page 5, where you estimated a
  

 9   gap between Class III and 4b, and the new formula for what you
  

10   calculate as your disadvantage.  In response to the question, I
  

11   think you said you projected this will be your loss in the
  

12   future, correct?
  

13       MR. de CARDENAS:  We project it as to the delta in the
  

14   future, yes.
  

15       MR. VETNE:  Okay.  But, in fact, it also represents the
  

16   present, because you have operated under that new formula since
  

17   August 1, correct?
  

18       MR. de CARDENAS:  Correct, but as we did the formula, it
  

19   was an entire year where all the differences we have only got a
  

20   couple of months in the formula.  Yes, we are already affected.
  

21       MR. VETNE:  You were already affected by that and have
  

22   operated, you have lived with it for a couple months already?
  

23       MR. de CARDENAS:  Yes.
  

24       MR. VETNE:  Okay.  Thank you.
  

25       JUDGE CLIFTON:  Mr. de Cardenas, would you look at page 1
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 1   of Exhibit 108, and in the second line where you are saying who
  

 2   you are, and that you run the family business, that second
  

 3   sentence of that paragraph, has an "S" on the end of Cacique.
  

 4   Does that belong there, the "S" that's there?
  

 5       MR. de CARDENAS:  No, it does not.
  

 6       JUDGE CLIFTON:  Okay.  I'm going to ask that that be
  

 7   changed on the record copy, and just strike the "S".  So when
  

 8   you are parents ran the company it was named exactly what it is
  

 9   named now, but it's now a corporation?
  

10       MR. de CARDENAS:  Correct.
  

11       JUDGE CLIFTON:  And I presume that's a Spanish word?
  

12       MR. de CARDENAS:  It is.
  

13       JUDGE CLIFTON:  Does it have a particular meaning other
  

14   than the name?
  

15       MR. de CARDENAS:  It does.
  

16       JUDGE CLIFTON:  What is that meaning?
  

17       MR. de CARDENAS:  That the Cacique is the leader of a
  

18   Native American tribe, Caribbean specifically, so it would be
  

19   the chief.
  

20       JUDGE CLIFTON:  Thank you.
  

21       MR. de CARDENAS:  You're welcome.
  

22       JUDGE CLIFTON:  Mr. Beshore?
  

23                        CROSS-EXAMINATION
  

24   BY MR. BESHORE:
  

25      Q.  Just one other question.  I'm struggling trying to
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 1   understand the cost side of your business.  In particular, you
  

 2   have the technology efficiencies that you have, that you have
  

 3   mentioned, and I'm struggling in part because we had testimony
  

 4   from a Hispanic cheese manufacturer yesterday, that the
  

 5   Hispanic cheese manufacturing business was particularly labor
  

 6   intensive.  Is that true?
  

 7       MR. de CARDENAS:  I have no idea who this is or how they
  

 8   process.
  

 9       MR. BESHORE:  Well, but they were making the same kinds of
  

10   cheeses that you make.
  

11       JUDGE CLIFTON:  So you are asking if that's been his
  

12   experience?
  

13       MR. BESHORE:  Yes, is that his experience?
  

14       MR. de CARDENAS:  At one point in time it was.
  

15       MR. BESHORE:  But not today?
  

16       MR. de CARDENAS:  That's correct.
  

17       MR. BESHORE:  Okay.  So you have displaced labor in the
  

18   manufacturing process with technology?
  

19       MR. de CARDENAS:  We have gotten far more efficient.
  

20       MR. BESHORE:  And is that a yes that you have displaced
  

21   labor in the manufacturing process with technology?
  

22       MR. de CARDENAS:  No.
  

23       MR. BESHORE:  That's not correct.  Your labor is more
  

24   productive?
  

25       MR. de CARDENAS:  Yes.
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 1       MR. BESHORE:  Are you familiar with the CDFA cheese cost
  

 2   studies, cheese making cost studies?
  

 3       MR. de CARDENAS:  I know of them.
  

 4       MR. BESHORE:  And have you ever compared your cost profile
  

 5   to what CDFA, through their plant cost auditing process has
  

 6   shown to be the cost profile for making cheddar cheese?
  

 7       MR. de CARDENAS:  No, I have not.
  

 8       MR. BESHORE:  Okay.  So you don't have any idea whether
  

 9   packaging is the same, miscellaneous ingredients are about the
  

10   same percentage, processing labor, non-processing labor, how
  

11   they compare to cheddar manufacture?
  

12       MR. de CARDENAS:  I don't.
  

13       MR. BESHORE:  Have you ever made cheddar?
  

14       MR. de CARDENAS:  I think we made long point cheddar in the
  

15   early '80's.
  

16       MR. BESHORE:  Okay.  Not recently?
  

17       MR. de CARDENAS:  No, sir.
  

18       MR. BESHORE:  Thank you.  That's all.
  

19       MR. de CARDENAS:  You're welcome.
  

20       JUDGE CLIFTON:  Mr. de Cardenas, this is not the subject of
  

21   your testimony, but do you have an opinion as to how the
  

22   components of milk should be priced to meet the needs of a
  

23   cheese manufacturer such as yourself?  And I'm aware you are
  

24   not just a cheese manufacturer, you also produce yogurt and
  

25   cream, I'm just asking in your experience operating the plant
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 1   you operate, do you have an opinion as to what a more realistic
  

 2   pricing scheme might be for your operation?
  

 3      MR. de CARDENAS:  Not necessarily, but it just seems that
  

 4   we're always arguing about this, and it's a zero-sum game.  One
  

 5   side wins, the other side loses, and we forget about the market
  

 6   as a result.  So we, as an industry in California, are leaving
  

 7   a lot of money on the table through this process.  Instead of
  

 8   finding a way to work together and then going to the market and
  

 9   growing our business, instead, we're arguing.  And we heard it
  

10   this morning, I completely agree.  Every couple years, here we
  

11   are doing the same thing.
  

12           We need to find a solution that allow us as an industry
  

13   to go forward long-term without all of these stops and goes.
  

14   California has got to find a way to be efficient in its
  

15   manufacturing practices, its dairy practices, to be able to
  

16   cross the Rockies into the Midwest effectively or it will not
  

17   survive long-term.  It just won't.
  

18           Does that answer your question?
  

19       JUDGE CLIFTON:  It certainly does.
  

20       MR. de CARDENAS:  Thank you.
  

21       JUDGE CLIFTON:  Who else has questions for Mr. de Cardenas?
  

22                        CROSS-EXAMINATION
  

23   BY MR. VANDENHEUVEL:
  

24      Q.  Good afternoon, Rob Vandenheuvel, Milk Producers
  

25   Council.  We represent dairy farmers here in the State of
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 1   California.  I don't think we have met so I just wanted to give
  

 2   you an idea of who you are talking to.
  

 3       MR. de CARDENAS:  Thank you.
  

 4       MR. VANDENHEUVEL:  First off, I did really appreciate the
  

 5   story of your origins.  I have heard those same types of
  

 6   stories from grandfather and dairy farmers that started earlier
  

 7   in the 20th century, and certainly can appreciate starting from
  

 8   humble beginnings, and appreciate hearing that.
  

 9           Your testimony talked quite a bit about comparing the
  

10   cost of operating a business here in California to other
  

11   regions.  And you, it wasn't in your testimony because you
  

12   don't represent them, but you would agree that dairy farmers
  

13   who operate in the State of California face some of these same
  

14   challenges of operating a business in California, correct?
  

15       MR. de CARDENAS:  I think anyone operating in California
  

16   faces challenges no one else would believe outside of
  

17   California.
  

18       MR. VANDENHEUVEL:  So but the position taken in the
  

19   testimony advocating for a continuation of the lower regulated
  

20   minimum pricing in California, relative to other regions,
  

21   wouldn't take into account the fact that California dairy
  

22   farmers face some of those same higher costs, wouldn't you say?
  

23       MR. de CARDENAS:  I'm not a dairy, I imagine they have
  

24   similar or other issues.  I have not run a dairy, so I can't
  

25   speak to it.
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 1       MR. VANDENHEUVEL:  But the cost of electricity, certainly
  

 2   when you get your milk at the plant, that milk is held below
  

 3   the appropriate temperatures, around 40 degrees, and that takes
  

 4   electricity to keep that milk at temperature to get it to your
  

 5   plant, correct?
  

 6       MR. de CARDENAS:  Sure, but electricity in a dairy would be
  

 7   the same rate, but the consumption I think would be far
  

 8   different.  We are A very heavy consumer of electricity.  The
  

 9   rates are probably about the same, but the consumption would be
  

10   very, very different.  I'm guessing.  Again, I haven't run a
  

11   dairy, so I can't speak to it.
  

12       MR. VANDENHEUVEL:  I understand.  And electricity is just
  

13   one cost that businesses face.  We would have other costs.
  

14   Disposing of manure was referenced yesterday as a major cost
  

15   consideration for California dairies, perhaps similar to the
  

16   history of trying to dispose of a whey stream, and so it's
  

17   different, but there's some similarities in higher cost of
  

18   California, correct?
  

19       MR. de CARDENAS:  Yes.
  

20       MR. VANDENHEUVEL:  Okay.  I actually had a chance to stop,
  

21   and I probably destroyed your product here because it's not
  

22   refrigerated, but this is a, actually a 10-ounce container of
  

23   your Queso Fresco, and I wanted to just kind of get a couple of
  

24   things, ask a couple of questions about this.  Now, I bought
  

25   this at a local Wal-Mart.  As you explained, Wal-Mart would
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 1   pick up this product at your facility or arrange for
  

 2   transportation from your facility to their store, or to
  

 3   distribution, but they pick it up and price it at your
  

 4   location, correct?  It is priced FOB your location, sorry.
  

 5       MR. de CARDENAS:  From that perspective, yes.
  

 6       MR. VANDENHEUVEL:  Okay.  Now, this this particular
  

 7   container is a 10-ounce container that Wal-Mart extracted $2.98
  

 8   out of my pocket, which is a lot of money to a cheap Dutchman
  

 9   like myself.  That's about 29.8 cents an ounce, if I divide
  

10   correctly.  Which, if you multiply that to come up with a pound
  

11   equivalent, I come up with about $4.77 per pound.  Would that
  

12   make logical sense, my math of trying to figure that out based
  

13   on how I conveyed it just now?
  

14       MR. MOORE:  I'll take your word for it.
  

15       MR. de CARDENAS:  I'll take your word for it.
  

16       MR. VANDENHEUVEL:  $2.98 on 10-ounce would equate to $4.77
  

17   per pound on a pound.  Now, this particular container
  

18   identifies what I assume is an expiration date of January 20,
  

19   2016.  About what is the shelf life of a Queso Fresco product?
  

20       MR. de CARDENAS:  That particular product that we make,
  

21   speaking only for our company, is about 102 days from pack.
  

22       MR. VANDENHEUVEL:  About 102 days from pack.  And so if I
  

23   back out 102 days, or roughly three months and change, this was
  

24   probably manufactured sometime in early October, if not late
  

25   September is what I'm guessing.  That would make sense --
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 1       MR. de CARDENAS:  Yes.
  

 2       MR. VANDENHEUVEL:  -- based on that date?  Now, in
  

 3   September, the Class 4b price which would have applied to your
  

 4   plant at least for the milk used to make this product, was
  

 5   $14.94, and included in that calculation was an implied, or it
  

 6   was a cheddar value from the CME of $1.66, $1.66.99 cents per
  

 7   pound.  Now, even though you didn't make cheddar and you had
  

 8   made another product, your regulated minimum price was still
  

 9   the same 4b price that every other cheese maker in the state
  

10   was, that they were subjected to, correct?
  

11       MR. de CARDENAS:  As far as I know.
  

12       MR. VANDENHEUVEL:  So you don't pay a different Class 4b
  

13   price, a different regulated minimum price based on the product
  

14   that you make, you pay the state regulated price based on what
  

15   CDFA announces every month?
  

16       MR. de CARDENAS:  Correct.
  

17       MR. VANDENHEUVEL:  Now, Wal-Mart doesn't sell your product
  

18   for free, and I understand that.  There is a margin in there,
  

19   and I'm not asking you to divulge that.  I understand it would
  

20   be proprietary.  But it does, is it correct for me to assume
  

21   that the price that Wal-Mart paid was north of the $1.67 CME
  

22   cheddar price that was included in the formula for the
  

23   September Class 4b price?
  

24       MR. de CARDENAS:  Yes.
  

25       MR. VANDENHEUVEL:  And you also testified in earlier
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 1   cross-examination, that Queso Fresco is a, what was defined in
  

 2   that line of questioning, a higher moisture product, and the
  

 3   definition at that point was a roughly 50 percent moisture
  

 4   product, and you confirmed in that question that this would
  

 5   meet that definition pretty close of a higher moisture product?
  

 6       MR. de CARDENAS:  Yes.
  

 7       MR. VANDENHEUVEL:  And included or embedded into the
  

 8   Class 4b formula here in California is an assumption that 100
  

 9   pounds of milk would yield approximately 10 or 10.1 I believe
  

10   is the exact number, pounds of cheese.  So based on a higher
  

11   moisture content, though, would you agree that that process
  

12   would yield more than 10.1 pounds of cheese for 100 pounds of
  

13   milk?
  

14       MR. de CARDENAS:  On that process, yes.
  

15       MR. VANDENHEUVEL:  It's specific to this product and I know
  

16   you --
  

17       MR. de CARDENAS:  Specific to that product, yes.
  

18       MR. VANDENHEUVEL:  Okay.  So specific to this product,
  

19   well, you know what?  I think I have hit the items I wanted to
  

20   clarify for the record.  So I really appreciate that.
  

21           How long have you been selling your products outside of
  

22   the State of California?
  

23       MR. de CARDENAS:  Since the late '70's, on a very small
  

24   scale.
  

25       MR. VANDENHEUVEL:  You've mentioned, if I remember
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 1   correctly, that your current state approximately 47 percent of
  

 2   your products are being sold outside the California, correct?
  

 3       MR. de CARDENAS:  Yes.
  

 4       MR. VANDENHEUVEL:  When would you say, it is such a
  

 5   subjective term, but when would you say you reached kind of
  

 6   this higher level?  If I said that more than 25 percent of your
  

 7   product being sold outside of the state was significant, when
  

 8   would you say you hit that significant level, that you were
  

 9   selling more than a quarter of your product outside the State
  

10   of California?
  

11       MR. de CARDENAS:  I would be guessing.
  

12       MR. VANDENHEUVEL:  Are we talking in the last five years
  

13   it's exploded, or it's been a longer term trajectory?
  

14       MR. de CARDENAS:  It's been a longer term trajectory.
  

15       MR. VANDENHEUVEL:  So as you know, California has
  

16   maintained a closer relationship in our 4b price relative to
  

17   the Federal Order Class III price in the past.  It hasn't
  

18   always been the $1.78 per hundredweight that you referenced in
  

19   the testimony.  During those periods of time in pre-2010, when
  

20   our relationship was much closer, roughly 50 cents per
  

21   hundredweight average gap, you were able to sell product
  

22   outside of the California into the national markets?
  

23       MR. de CARDENAS:  Yes.
  

24       MR. VANDENHEUVEL:  So that smaller gap, that closer
  

25   relationship that we saw in the earlier 2000's did not stop you
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 1   from being able to branch out and sell products outside of the
  

 2   state?
  

 3       MR. de CARDENAS:  No, IT did not.
  

 4       MR. VANDENHEUVEL:  I really appreciate your time here.  And
  

 5   I promise to buy one that I'll actually refrigerate and consume
  

 6   it and look forward to it.
  

 7       JUDGE CLIFTON:  Who --
  

 8       MR. HILL:  Your Honor, can we take a small break for the
  

 9   court reporter?
  

10       JUDGE CLIFTON:  Well, not just for the court report, but
  

11   yes, we can.  So it's almost 4:00, but let's take a 17 minute
  

12   break.  Please be back and ready to go at 4:00.
  

13       (Whereupon, a break was taken.)
  

14       JUDGE CLIFTON:  We're back on record at 4:03.  Before
  

15   resuming examination of the witnesses, I have asked Ms. May to
  

16   make an administrative announcement.
  

17       MS. MAY:  Okay.  Laurel May.  As I mentioned earlier we are
  

18   going to move to the Independence Room for tomorrow, Thursday,
  

19   and Friday.  There is a group using that room tonight until
  

20   late, and so the people that run this facility have said that
  

21   we can leave our things here, but we need to come tomorrow at
  

22   7:30 in the morning and move them over to the Independence
  

23   Room.  So I would say box it all up and make sure we're ready
  

24   to vacate, because they have another group coming into this
  

25   room tomorrow at 9:00.
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 1       JUDGE CLIFTON:  That's of course, very good news so that we
  

 2   don't have to haul everything away.  It's particularly good
  

 3   news for the sound man.  All right.  And I have homework for
  

 4   you all.  I believe that the mydairyman website is operational.
  

 5   I believe that you can now find recorded testimony to play.  So
  

 6   I would like you to try it out and see if that's true.  So if
  

 7   you would, please, try tonight www.my-dairyman.com.  That
  

 8   particular dairyman publication, the long name of it is
  

 9   Agribusiness Dairymen, as opposed to, for example, to Hoard
  

10   H-O-A-R-D Dairymen.  So if you just Google Dairymen, I don't
  

11   think the Agribusiness site will be among the first that come
  

12   up.  So if you will remember, even if you just were to use a
  

13   search engine for my-dairyman, I don't think the site you are
  

14   looking for would necessarily come up.  So you may want to use
  

15   www.my-dairyman.com, all right.
  

16           Now, we have three hands up for further questioning.
  

17   I'll stat with Mr. Beshore.
  

18                        CROSS-EXAMINATION
  

19   BY MR. BESHORE:
  

20      Q.  Mr. de Cardenas, this is just a follow up on the whey
  

21   question that Mr. Vetne asked.  Is the WPC-37 product dry or
  

22   liquid?
  

23       MR. de CARDENAS:  Liquid.
  

24       JUDGE CLIFTON:  Your mic wasn't on.
  

25       MR. de CARDENAS:  Liquid.
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 1       JUDGE CLIFTON:  Thank you.
  

 2       MR. BESHORE:  Are there multiple options for selling that,
  

 3   like competing buyers that you can have some options, or how is
  

 4   that market?
  

 5       MR. de CARDENAS:  Right now it is very difficult, very
  

 6   challenging.
  

 7       MR. BESHORE:  To find a buyer?
  

 8       MR. de CARDENAS:  Yes.
  

 9       MR. BESHORE:  Have there been multiple outlets over the
  

10   time you have been producing that product?  Multiple buyers,
  

11   potential buyers?
  

12       MR. de CARDENAS:  No.
  

13       MR. BESHORE:  You have only ever had one customer?
  

14       MR. de CARDENAS:  We have had two.
  

15       MR. BESHORE:  And how long have you been making that whey
  

16   product?
  

17       MR. de CARDENAS:  Just over a year, about 18 months, maybe.
  

18   Just shy of 18 months.
  

19       MR. BESHORE:  Okay.  Thank you.  I think Mr. Vlahos has a
  

20   question.
  

21       JUDGE CLIFTON:  Mr. Vlahos?
  

22                       CROSS-EXAMINATION
  

23   BY MR. VLAHOS:
  

24      Q.  Mr. De Cardenas, just to complete the record.  Could
  

25   you describe, when the product leaves your plant you cut and
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 1   wrap it or could you explain what process is used with the
  

 2   products leaving your plant?
  

 3       MR. de CARDENAS:  Leaving the plant?
  

 4       MR. VLAHOS:  Well, do you cut and wrap?  The package we
  

 5   see, like Mr. Vandenheuvel brought up, is that how it leaves
  

 6   your plant?
  

 7       MR. de CARDENAS:  That is how it leaves our plant, yes.
  

 8       MR. VLAHOS:  Could you describe in general how products in
  

 9   general leave your plant?
  

10       MR. de CARDENAS:  They leave in a blocks.  I'm sorry, I
  

11   don't understand your question.
  

12       MR. VLAHOS:  You sold blocks rather than that consumer size
  

13   package?
  

14       MR. de CARDENAS:  No, I said a box.
  

15       MR. VLAHOS:  Oh, a box.  But they are all in the consumer
  

16   size package like that?
  

17       MR. de CARDENAS:  No.
  

18       MR. VLAHOS:  Could you describe how they leave then, other
  

19   than that?
  

20       MR. de CARDENAS:  You mean what shape?
  

21       MR. VLAHOS:  Well, in what type of packaging that you use.
  

22       MR. de CARDENAS:  I'm not sure I -- so we have multiple
  

23   sizes.  They are all in that similar package as a film
  

24   overwrap, but in different sizes.
  

25       MR. VLAHOS:  Okay.  That's what I wanted to know.  And
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 1   what about shredded products?  Do you shred in-house or is that
  

 2   sent out to shred?
  

 3       MR. de CARDENAS:  That's sent out to shred.
  

 4       MR. VLAHOS:  Thank you very much.
  

 5       MR. de CARDENAS:  You are welcome.
  

 6       JUDGE CLIFTON:  Mr. Vetne?  No more you say?  All right.
  

 7   Now, are there any other questions?  Mr. Hill?
  

 8       MR. HILL:  Brian Hill.  I don't want to be a math snob but
  

 9   I'm going to go through this anyway.  Can you look at page 4,
  

10   please, of your testimony?  And this would be the second bullet
  

11   point.  And you talk about California businesses spending $3.48
  

12   for every $100 of payroll compared to national mean of $1.85?
  

13   Do you see that?
  

14       MR. de CARDENAS:  I do.
  

15       MR. HILL:  I know there has been much consternation about
  

16   doing math here, so I'm going to try to avoid that.  But in the
  

17   first sentence it says, "Workers' Compensation cost in
  

18   California is 180 percent higher than the national mean."  I
  

19   would suggest there it is 88 percent higher than the national
  

20   mean, and not 188 percent higher than the national mean.
  

21       MR. de CARDENAS:  I haven't done the math, so I'll take
  

22   your word for it.
  

23       MR. HILL:  A hundred percent would be twice as high and
  

24   this isn't quite twice as high, so I believe that it would
  

25   probably be 88 percent higher without doing the math.
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 1       MR. MOORE:  I see your point.
  

 2       MR. de CARDENAS:  I can see your point, but depends how it
  

 3   is measured, and I'm not saying it is right or wrong.
  

 4       JUDGE CLIFTON:  Okay.  That's good.  Thank you.  That is a
  

 5   good observation.  So it might be 188 percent of the national
  

 6   mean?
  

 7       MR. de CARDENAS:  Depends how it is measured.
  

 8       JUDGE CLIFTON:  So that might be how that should read.  Why
  

 9   don't we get it right.  Ms. Vulin, if you have got a
  

10   calculator, or Mr. English has a calculator, let's get it right
  

11   so that it's right.
  

12       MR. ENGLISH:  Well, without looking at a calculator, I
  

13   think it could be one of two things.  It is either 88 percent
  

14   higher or 188 percent of the national mean, and so it could be
  

15   worded either way.  It seems to me it is either 88 percent
  

16   higher or it is 188 percent of the national mean.  And those
  

17   are the same thing, those work to be the exact same thing.
  

18       JUDGE CLIFTON:  Yeah, but if you don't do the math, we're
  

19   not sure.
  

20       MR. ENGLISH:  Well, then, you know what, your Honor?  I
  

21   have an answer.  And I'm serious.  We'll take a break for five
  

22   minutes with the witnesses to get it done.  If we're going to
  

23   do math, your Honor, I'm just not prepared to do math on the
  

24   witness stand again after what happened last week.
  

25       JUDGE CLIFTON:  That's why I suggested the lawyers do it.
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 1       MR. ENGLISH:  Well, but I don't have my calculator with me
  

 2   either.  You know, one the things we talked about recently
  

 3   about this issue was that when you are pushing an iPhone, you
  

 4   don't necessarily know what's going to come up.  So, I mean,
  

 5   I'm happy to take a quick break and we'll come up and fix it.
  

 6       So if you look at the chart in the exhibit, Mr. Yonkers
  

 7   just helped me out here, who actually hasn't made an appearance
  

 8   but --
  

 9       JUDGE CLIFTON:  Okay.  I did the calculation, so, yes, it
  

10   is higher, and it is 188 percent of the national mean.  So I
  

11   can see why you would want the word "higher" in there, so we
  

12   can either say 88 percent higher or we can say it is 188
  

13   percent of the national mean.
  

14       MR. ENGLISH:  And I'll let the witnesses choose which they
  

15   prefer.
  

16       MR. de CARDENAS:  I would say of the national mean.
  

17       JUDGE CLIFTON:  Ms. Elliott, are you on page 4?
  

18       MS. ELLIOTT:  I am.
  

19       JUDGE CLIFTON:  All right.  On the second bullet point, the
  

20   second line down, it right now starts with "higher than" you
  

21   will strike those and just put "of the national mean."
  

22       MS. ELLIOTT:  Okay.
  

23       JUDGE CLIFTON:  Good catch, Mr. Hill.  Mr. Vandenheuvel?
  

24       MR. VANDENHEUVEL:  Excuse me, Judge.  Rob Vandenheuvel.  We
  

25   put so much time into an accurate reading, the exhibit actually
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 1   says it is 188 percent of the study median, and median does
  

 2   mean something different than mean.  I'll let the Economists in
  

 3   the room explain that difference, but I know that mean and
  

 4   median are different.
  

 5       JUDGE CLIFTON:  And you got the median from where?
  

 6       MR. VANDENHEUVEL:  From the actual exhibit from the Oregon
  

 7   Workers' Compensation, this is Exhibit A, and it is page 2, and
  

 8   it is the fourth column, fifth column, percent of study median,
  

 9   not mean.  I believe mean is a simple average and median is the
  

10   middle, same number of states above and below.
  

11       JUDGE CLIFTON:  That's a very good catch, also.  Thank you.
  

12   So gentlemen, shall we replace, in Bullet 2, the word "mean"
  

13   with the word "median" every place it appears?  Which I think
  

14   is two places.
  

15       MR. de CARDENAS:  Are you asking us?
  

16       JUDGE CLIFTON:  Yes.
  

17       MR. de CARDENAS:  Yes.
  

18       JUDGE CLIFTON:  All right.  Ms. Elliott, would you do that,
  

19   please?  So you are still on page 4 and you are in the second
  

20   bullet point and you are just replacing M-E-A-N, with
  

21   M-E-D-I-A-N.
  

22       MS. ELLIOTT:  Okay.
  

23       JUDGE CLIFTON:  Good.  Thank you.  Yes.  Actually, I really
  

24   appreciate these changes.  We do require precision.  Okay.
  

25   Good.  Who else would like to ask questions or raise issues?
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 1   All right.  Redirect?
  

 2                      REDIRECT EXAMINATION
  

 3   BY MS. VULIN:
  

 4      Q.  Ashley Vulin.
  

 5           So still here on page 4.  Mr. Vandenheuvel had asked
  

 6   you that when the Class III and 4b prices were closer, you were
  

 7   still selling your products out-of-state.  But in looking at
  

 8   this formula which takes into account freight, and operating
  

 9   costs, and price, milk price gap, is it not true that at that
  

10   time both the freight and the operating costs would have also
  

11   been different?
  

12       MR. de CARDENAS:  Correct.
  

13       MS. VULIN:  So the cost for gas might have likely been
  

14   lower back then?
  

15       MR. de CARDENAS:  Yes.
  

16       MS. VULIN:  Also the cost of labor likely lower?
  

17       MR. de CARDENAS:  Yes.
  

18       MS. VULIN:  So we really can't conclude anything about the
  

19   output number of that formula just by knowing the change in the
  

20   single variable?
  

21       MR. de CARDENAS:  Correct.
  

22       MS. VULIN:  Mr. Vandenheuvel also asked you about the
  

23   cheddar value from September in 2015, which he represented
  

24   being $1.69.99 cents.  When making Hispanic cheese, as opposed
  

25   to bulk cheddar, are you handling much smaller volumes?
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 1       MR. de CARDENAS:  Yes, we are.
  

 2       MS. VULIN:  So you lack some of the economies of scale that
  

 3   bulk cheddar processing would have?
  

 4       MR. de CARDENAS:  Very much so.
  

 5       MS. VULIN:  And you have more handling, you have more
  

 6   packaging, more operational costs?
  

 7       MR. de CARDENAS:  All of the above.  We're a specialty
  

 8   cheese maker, we'll make five or six different cheeses on one
  

 9   day with a same vats.  So there are, there is a lot of lost
  

10   efficiency as a result, compared to a cheddar plant or a pure
  

11   Mozzarella plant or something like that.
  

12       MS. VULIN:  So just looking at this $1.69.99 cents, that
  

13   can't tell us everything we need to know about your costs are?
  

14       MR. de CARDENAS:  That's correct.
  

15       MS. VULIN:  And, lastly, we have talked a lot about the
  

16   sales of your products out-of-state, particularly to the East
  

17   Coast, and we have been focusing a lot on transportation costs.
  

18   But there are other increased costs you face when selling on
  

19   the East Coast; is that not correct?
  

20       MR. de CARDENAS:  We've got to introduce our brand, so
  

21   there is a lot of marketing that goes into it.  For example,
  

22   the store locator was actually created as an advance into the
  

23   East Coast to make it easier for consumers to find us in an
  

24   area that we weren't normally known to be in.  So there are a
  

25   lot of marketing expenses to go into new markets.
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 1       MS. VULIN:  No further questions.  Thank you, your Honor.
  

 2       JUDGE CLIFTON:  Thank you, Ms. Vulin.
  

 3           Mr. de Cardenas, do you have anything you would like to
  

 4   add before you step down?
  

 5       MR. de CARDENAS:  No, I don't.
  

 6       JUDGE CLIFTON:  Mr. Moore, do you have anything you would
  

 7   like to add before you step down?
  

 8       MR. MOORE:  No, just one comment on the $1.69.  That's
  

 9   that's a 40 pound block of cheese, and it is usually a cheddar
  

10   plant and that's all they do.  But like I said, we're, we make
  

11   multiple products everyday in small batches, so it's a
  

12   completely different world.
  

13       JUDGE CLIFTON:  Thank you.  You both may step down and I
  

14   thank you both very much for this contribution to our evidence
  

15   and to our awareness of all the diversity within the industry.
  

16   Thank you.
  

17       MR. de CARDENAS:  Thank you very much.
  

18       MR. MOORE:  Thank you very much.
  

19       MR. ENGLISH:  Good afternoon again, your Honor.
  

20   Chip English.  Yesterday we had a short statement from
  

21   Mr. Zolin that's Exhibit 106.  And although it was a short
  

22   statement, he had not had any cross-examination with respect to
  

23   Exhibit 106.  And so we would have him come to the stand at
  

24   this time.
  

25       JUDGE CLIFTON:  Mr. Zolin, you remain sworn.  Would you
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 1   again state and spell your name?
  

 2       MR. ZOLIN:  Alan Zolin.  A-L-A-N, Z-O-L-I-N.
  

 3       JUDGE CLIFTON:  Thank you.  Mr. English, is there anything
  

 4   you want to ask him before cross-examination begins?
  

 5                   CONTINUED DIRECT EXAMINATION
  

 6   BY MR. ENGLISH:
  

 7      Q.  Just a -- since it was yesterday, almost 24 hours ago,
  

 8   maybe just summarize a little bit that, Mr. Zolin, there are
  

 9   provisions that appear in Proposal 2 that do not point back to
  

10   Part 1000 because we, as a group, either added a provision for
  

11   9(d), correct --
  

12      A.  Correct.
  

13      Q.  -- which you are going to talk about in later
  

14   testimony?
  

15      A.  Correct.
  

16      Q.  And/or, because sometimes it was in both, there was a
  

17   reference to the old terminated Western Order that we, for sort
  

18   of conforming changes purposes, deleted, correct?
  

19      A.  Correct.
  

20      Q.  Okay.  And so for instance, last night, when, maybe it
  

21   was this morning I have forgotten, when we were looking at this
  

22   Section 76, the partially regulated plant provision is one of
  

23   those, for instance, that is, we don't have pointing back to
  

24   Part 1000, correct?
  

25      A.  That is correct.
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 1      Q.  And that is because in the calculations under both
  

 2   paragraph A and paragraph B we inserted a reference to 9(d),
  

 3   correct?
  

 4      A.  That is correct.
  

 5      Q.  Your Honor, that does complete my direct examination
  

 6   and the witness is available, and I believe we did admit
  

 7   Exhibit 106 yesterday.
  

 8       JUDGE CLIFTON:  All right.  Thank you, Ms. Elliott?
  

 9       MS. ELLIOTT:  Yes.
  

10       JUDGE CLIFTON:  Thank you.  Yes, it is admitted.  Who would
  

11   like to ask the first questions of Mr. Zolin on this exhibit.
  

12   I don't mean just on the exhibit, but on this topic.
  

13   Mr. Beshore?
  

14                        CROSS-EXAMINATION
  

15   BY MR. BESHORE:
  

16      Q.  Thank you, your Honor.  Marvin Beshore.
  

17          Just a couple of questions, Al.  The 9(d), can you tell
  

18   us where all that is now referenced?  I don't want to go into
  

19   it, but I would like to know where all it pops up, if you can
  

20   tell me?
  

21      A.  Okay.  As far as every provision, every section in
  

22   Proposal 2, I cannot, off the top of my head, I'll have to kind
  

23   of scan through.  But certainly I do know, in the pool plant
  

24   definition 7, it's mentioned a number of times, specifically in
  

25   paragraph C and further through it.  Then, of course, in
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 1   paragraph 9, it's a whole new section, paragraph 9(d).  I guess
  

 2   the easiest way for me to say it, is wherever the letters 9(c)
  

 3   show up, which is Cooperative pooling handler, you will see and
  

 4   9(d) following after it.  So wherever a pool plant is referred
  

 5   to, you will see the insertion of 9(d), and that carries pretty
  

 6   much through quite a few of the provisions in the Order.
  

 7      Q.  Okay.  Basically that's how it was, every place you saw
  

 8   the 9(c) you added 9(d), basically?
  

 9      A.  And I know that the people that are computer whizzes
  

10   just did exactly that, tracked where 9(c) was, we looked to see
  

11   if 9(d) was appropriate to put right after that, and if it was,
  

12   we did.
  

13      Q.  Okay.  So one other question, I think.  With respect to
  

14   1051.51 and .52, I think .52, which is the 1000.52, Class 1
  

15   differential surface, that is, you're adopting that?  You are
  

16   adopting that as it is in part 1000?
  

17      A.  Let me find what it says in our -- we have a Section
  

18   1051.51 in Proposal 2, so it is not referring back to Proposal
  

19   1000.
  

20       JUDGE CLIFTON:  He asked about 52 rather than 51, didn't
  

21   you, Mr. Beshore?
  

22       MR. BESHORE:  I was going backwards.  I saw the 52 first.
  

23       MR. ZOLIN:  52 is part of the Section 1000 where we made no
  

24   changes.
  

25   BY MR. BESHORE:
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 1      Q.  Okay.  But 51 is language which you have, which you
  

 2   have crafted for Proposal 2?
  

 3      A.  Correct.
  

 4      Q.  And 51 doesn't propose, just so I'm clear about this, I
  

 5   think it seems pretty straightforward, but I need to be sure.
  

 6   51 doesn't propose any changes to 52, to Uniform Section 52?
  

 7      A.  Mr. Beshore, I have not looked that specifically at 51.
  

 8   If you give me a second and let me read it.  I believe this is
  

 9   putting Los Angeles as the center of the marketplace, looks
  

10   like Chicago is in Order 30.
  

11      Q.  Okay.  And the Los Angeles price is as provided under
  

12   Uniform 1000.52?
  

13      A.  Correct.
  

14      Q.  I think that's all I have.  Thank you, Al.
  

15       JUDGE CLIFTON:  Who next would like to ask questions of
  

16   Mr. Zolin?  Mr. Francis?
  

17                        CROSS-EXAMINATION
  

18   BY MR. FRANCIS:
  

19      Q.  Will Francis, USDA.
  

20          I just want to clarify.  In your statement on page 1,
  

21   down at the bottom under that "Purpose" section, you refer to
  

22   "Proposal 2 incorporates with no changes Sections 2 through 6."
  

23   And so typically in the individual orders, Section .2, if you
  

24   go to like 1001.2, 1030.2, it is the description of the
  

25   marketing area, so it lays out the geography.  But if you go to
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 1   1000.2, I don't know if you have a Code book with you?
  

 2      A.  I do have one up here.
  

 3      Q.  So in Part 1000.2 there's a section for general
  

 4   definitions.
  

 5      A.  I see that.
  

 6      Q.  And so we're just wondering which part 2 you are
  

 7   referring to.
  

 8      A.  Well, from a standpoint, definitely the general
  

 9   definitions is what we are referring to.  And I see in our
  

10   proposal we do have the California marketing area, so that's,
  

11   you know, identifying it for Federal Order 51.  So I guess I
  

12   said the .2, I was referring to that Section 100, general
  

13   definitions.
  

14      Q.  I think that clarifies it, but I'm just wondering if
  

15   we're missing including something when we adopt, you know, part
  

16   51.  If we're missing .2 under 1000.2.
  

17      A.  Yes, I would agree with that.
  

18      Q.  Okay.
  

19      A.  I think it was one of those, as you are looking through
  

20   all the numbers, you tend to maybe overlook one.
  

21      Q.  Okay.  And then just one additional question, on page 2
  

22   where you're referencing 1000.14 with what you call the cleanup
  

23   language because of the termination of Order 135.  Just want to
  

24   clarify, it's not your intention to open up other sections of
  

25   Part 1000?
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 1      A.  No, it is not.
  

 2      Q.  It is just strictly clean up for the California Order?
  

 3      A.  Correct.  Since we were writing a new order, we felt
  

 4   let's use that opportunity as we bring it into the order to not
  

 5   duplicate that language for a terminated order so, correct.
  

 6      Q.  So you are proposing a 1051.14 and not changing
  

 7   Part 1000?
  

 8      A.  Correct.
  

 9      Q.  Got it.  That's all we have.  Thank you.
  

10       JUDGE CLIFTON:  Mr. English?
  

11                       REDIRECT EXAMINATION
  

12   BY MR. ENGLISH:
  

13      Q.  Thank you, your Honor, let me see if I can clarify and
  

14   not unclarify.
  

15           So let me start where we just ended.  Part 1000, there
  

16   was a Part 1000 before Federal Order Reform, correct
  

17      A.  Correct.
  

18      Q.  Okay.  But after Federal Order Reform, it was greatly
  

19   expanded to include a number of other provisions, correct?
  

20      A.  Correct.
  

21      Q.  So we understood that we were not, and frankly, going
  

22   back to the very first day of this hearing, Part 1000 is not
  

23   open for this proceeding, correct?
  

24      A.  Correct.
  

25      Q.  Okay.  So if there's going to be a difference between
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 1   what I call the point, that is to say if an Order like
  

 2   Order 30, for Section 8, which is a definition of a nonpool
  

 3   plant, with the Order points back to part 1000, what it does is
  

 4   it's really incorporated by reference the Part 1000 language,
  

 5   correct?
  

 6      A.  Correct.
  

 7      Q.  So where we weren't incorporating by reference because
  

 8   we're making a change, we didn't do so, and therefore we have
  

 9   special language, correct?
  

10      A.  Correct.
  

11      Q.  Okay.  So I hope that clarifies that.  So now let's go
  

12   to the general provisions, and maybe it's my fault for not
  

13   noticing Section 2, because I think maybe if we took 2 out we
  

14   wouldn't have a problem.  If you look at both Proposal 1 on
  

15   page 47211 of Exhibit 1, and Proposal 2, 47219, they each have
  

16   a Section 1.  And Section 1, amazingly enough, we agree, is,
  

17   actually incorporates the terms and definitions in Part 1000,
  

18   which I would take, Mr. Zolin, would mean that the 1000.2 is
  

19   being incorporated in both Proposals 1 and 2?
  

20      A.  That is correct.
  

21      Q.  Okay.  And finally, and I would put this under the most
  

22   picayune point of the day, in response to a question from
  

23   Mr. Beshore, I think you said initially, that wherever you said
  

24   9(c) it was, you said and 9(d).  But I think you really had or
  

25   9(d); is that correct?
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 1      A.  Yes.  That is, in some places we may have put and, but
  

 2   you are right.  We looked for 9(c) and then followed it with a
  

 3   9(d) right after.
  

 4      Q.  Okay.  And since Exhibit 1 is searchable, people could
  

 5   search for where 9(d) is, since it does appear a number of
  

 6   times, correct?
  

 7      A.  I learned that today.
  

 8      Q.  Okay.  So that's all the questions I have.  And I hope
  

 9   that helped, Mr. Francis, in answering especially those
  

10   questions you had on that.
  

11       JUDGE CLIFTON:  Does anyone else have questions for
  

12   Mr. Zolin?  There are none.  Mr. Zolin, thank you.  You may
  

13   step down.  Did you want to add something?
  

14       MR. ZOLIN:  I'm getting a shake of no, so I will step down.
  

15       JUDGE CLIFTON:  You thought you wanted to add something?
  

16       MR. ZOLIN:  I was kind of thinking we might, we have,
  

17   unless Mr. English has something else planned.
  

18       MR. ENGLISH:  Not for you.
  

19       MR. ZOLIN:  The follow up questions for Mr. DeJong or is
  

20   that tomorrow?
  

21       MR. ENGLISH:  No.
  

22       JUDGE CLIFTON:  Thank you so much.  Before we have the next
  

23   witness I would like to take a dead fly count?  The answer was
  

24   two flies and one mosquito.  We were entirely scoreless up here
  

25   at the witness and Judge's table.
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 1       MR. ENGLISH:  So your Honor, although -- Chip English --
  

 2   although it is far from ideal, and I would not that at least
  

 3   once during the co-ops presentation we didn't put a significant
  

 4   witness on at 4:30.  I'm prepared to go ahead and get started.
  

 5   Obviously we have 21 minutes before we do administrative
  

 6   things.
  

 7           So the next witness, would be then, Mr. Rob Blaufuss.
  

 8   I did manage to get him on tomorrow, today, whatever it is, for
  

 9   Dean Foods.  And he has a statement and exhibits.
  

10       JUDGE CLIFTON:  Good.  All right.  I'm very pleased.  I
  

11   really am amazed that all of you are able to cross-examine with
  

12   so little time with the exhibits.  And this is helpful that we
  

13   have it overnight.
  

14       MR. ENGLISH:  Let's be clear, what's being passed out is
  

15   one document, they both look very similar, but one says
  

16   Testimony of Rob Blaufuss, Part 1 and the other one says
  

17   Exhibits of Rob Blaufuss, Part 1, but both have the caption of
  

18   our proceeding.
  

19       JUDGE CLIFTON:  Raise your hand if you still need copies.
  

20   It appears everyone has.  Which one would be the first to be
  

21   numbered, Mr. English?
  

22       MR. ENGLISH:  Your Honor, the testimony of Rob Blaufuss
  

23   will be the first exhibit.
  

24       JUDGE CLIFTON:  Ms. Elliott, will that be 109?
  

25       MS. ELLIOTT:  That's correct.
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 1       JUDGE CLIFTON:  Testimony will be Exhibit 109.  109.  The
  

 2   exhibits will be 110.  110.
  

 3            (Thereafter, Exhibit 109 and Exhibit 110,
  

 4            were marked for identification.)
  

 5       JUDGE CLIFTON:  Mr. Blaufuss, is this the first time you
  

 6   have testified in this proceeding?
  

 7       MR. BLAUFUSS:  It is, yes.
  

 8       JUDGE CLIFTON:  I'll swear you in in a seated position.  If
  

 9   you would raise your right hand, please.
  

10           Do you solemnly swear or affirm under penalty of
  

11   perjury that the evidence you will present will be the truth?
  

12       MR. BLAUFUSS:  Yes.
  

13       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

14   name.
  

15       MR. BLAUFUSS:  My name is Rob Blaufuss, B-L-A-U-F-U-S-S.
  

16       JUDGE CLIFTON:  Thank you.  Mr. English, you may proceed.
  

17                       DIRECT EXAMINATION
  

18   BY MR. ENGLISH:
  

19      Q.  Thank you, your Honor.
  

20          Mr. Blaufuss, why don't you read paragraph 109, and as
  

21   with other witnesses, I'll interrupt you and discuss a few
  

22   issues about your background?
  

23      A.  Okay.  First is the introduction.  Like I said, my name
  

24   is Rob Blaufuss and I am currently employed by Dean Foods as
  

25   the Senior Manager of Dairy Risk Management and Economics.  My
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 1   business address is located at 2711 North Haskell Avenue,
  

 2   Dallas, Texas, 75204.  Dean Foods is the largest fluid milk
  

 3   processor in the U.S., with 67 plants in 32 states.  While
  

 4   fluid milk represents the bulk of Dean Foods' business, we also
  

 5   manufacture ice cream, cultured products, juices, and teas.  We
  

 6   own and operate three bottling plants located in the State of
  

 7   California; Berkeley Farms, which serves Northern California;
  

 8   and Alta Dena and Heartland Farms, both of which serve
  

 9   Southern California.  Dean also has one ice cream plant located
  

10   in Buena Park.
  

11      Q.  So Mr. Blaufuss, what's your educational background?
  

12      A.  I have my undergraduate degree in Agricultural
  

13   Economics with a minor in Political Science from the
  

14   North Dakota State University and Fargo, North Dakota.  I went
  

15   on and got my Master's degree also in Agricultural Economics
  

16   from the University of Illinois, at Urbana-Champaign.
  

17      Q.  And other than educational background, what
  

18   agricultural background did you have before any professional
  

19   employment, after getting your Master's?
  

20      A.  After getting my Master's --
  

21      Q.  No, before getting your Master's, I'm sorry.
  

22      A.  Before?  Well, I was born and raised on a small family
  

23   farm in West Central Minnesota.  If want to put a map down,
  

24   about 45 minutes south of Fargo.  Obviously, I have lived at
  

25   home for quite awhile, my accent has been desensitized quite a
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 1   bit.
  

 2      Q.  So you say.
  

 3      A.  Or at least I think it has.  But we had, we produced
  

 4   corn, soy beans, wheat.  We also had about four to five hundred
  

 5   head farrow-to-finish hog facility as well.  The hogs quickly
  

 6   left, as I, the youngest in the family, went off to school, as
  

 7   animal agriculture sometimes tends to do.
  

 8       JUDGE CLIFTON:  What type of hogs were they?
  

 9       MR. BLAUFUSS:  Farrow-to-finish, from birth to culling,
  

10   I'll say.
  

11       JUDGE CLIFTON:  Thank you.
  

12   BY MR. ENGLISH:
  

13      Q.  So what is your employment background, other than on
  

14   the farm?
  

15      A.  So I guess I'll say the first employment I had is in
  

16   between my Junior and Senior year at NDSU I actually had the
  

17   opportunity to be an intern at the U.S. Senate, under former
  

18   Senator Kent Conrad of North Dakota.  And actually once I
  

19   finished, that kind of spurred my interest in wanting to get
  

20   back to DC, which is what led me to, after I graduated with my
  

21   Master's of going to IDFA in 2008 after I graduated.
  

22      Q.  And what is IDFA?
  

23      A.  The international Dairy Foods Association.  So the
  

24   Dairy processor lobby group located in Washington DC.
  

25      Q.  Trade association?
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 1      A.  Correct.
  

 2      Q.  Okay.  And what your duties at the International Dairy
  

 3   Foods Association?
  

 4      A.  So my primary responsibilities, perform economic
  

 5   research and analysis to assist in strategy and policy making.
  

 6   Also, monitoring domestic international trends to help, you
  

 7   know, members stay informed of what was going on in the
  

 8   marketplace.
  

 9      Q.  And how long were you at the International Dairy Foods
  

10   Association?
  

11      A.  About two and a half to three years.  Two and a half,
  

12   if you want to get specific.
  

13      Q.  And after IDFA, where did you go?
  

14      A.  So I went to Dean Foods, which would have been just
  

15   after the first of the year, or I guess March is when I started
  

16   in 2011, which is where I have been since.
  

17      Q.  And what is your job title -- what have your job titles
  

18   been and what is your job title today at Dean Foods?
  

19      A.  So I joined Dean Foods as the Manager of Dairy Policy
  

20   and Economics, and in 2013 took on the responsibility of
  

21   managing price risk, dairy price risk for the company as well.
  

22      Q.  And you are here testifying today on behalf of
  

23   Dean Foods?
  

24      A.  That's correct.
  

25      Q.  All right.  Why don't you continue with your statement?
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 1      A.  All right.  Title:
  

 2              Disorderly Marketing, or Lack Thereof
  

 3           The Proponents of Proposal 1 spent a great deal of time
  

 4   testifying to the regulated price differences between
  

 5   California State Order and the Federal Orders.  However, there
  

 6   was minimal data put into the record as to how these price
  

 7   differences have led to inefficient movements of milk, both in
  

 8   and out of the state.  While differences in regulated prices
  

 9   have the potential to cause disorderly marketing conditions,
  

10   the mere fact that prices are different does not alone indicate
  

11   disorderly marketing conditions.
  

12           The declared policy goals of the Agricultural Marketing
  

13   Agreement Act of 1937, the Act which provides for the forming
  

14   of FMMO's, are to, "establish and maintain such orderly
  

15   marketing condition for any agricultural commodity enumerated
  

16   in Section 8c(2) (the section which includes milk) as will
  

17   provide in the interest of producers consumers, in orderly flow
  

18   of the supply thereof to market throughout its normal marketing
  

19   season to avoid unreasonable fluctuations in supplies and
  

20   price."  With these goals in mind, Federal Milk Marketing
  

21   Orders have sought to ensure the stable supply of milk to the
  

22   market.  Historically speaking, this has routinely,
  

23   consistently and only been interpreted to mean milk for fluid
  

24   purposes.
  

25           While milk production in California has experienced
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 1   year-over-year declines throughout January through September
  

 2   2015, Dean Foods has not experienced problems of procuring an
  

 3   adequate supply of milk for our manufacturing facilities in the
  

 4   state.  Historically we have felt comfortable with the amount
  

 5   of milk available to Class I bottlers, as well as with the
  

 6   level of reserve supply which stands ready to meet the needs of
  

 7   Class I handlers.  Consumers have experience no interruptions
  

 8   in their ability to buy fresh, safe, and wholesome fluid milk
  

 9   products.
  

10           Currently, however, we are experiencing a significant
  

11   milk supply issue.  For the past two weeks we have struggled to
  

12   source an adequate supply of milk for our Southern California
  

13   facilities.  We have reached out to all the major Cooperatives
  

14   in the state, as well as others, and found a limited response
  

15   to make milk available.  The severity of our current issue was
  

16   such that the idea of asking for enacting the call provision in
  

17   the State's statute was raised as an option.  Thus far we have
  

18   focused on the commercial options available to us, allowing the
  

19   market to work.  We think others could be having challenges as
  

20   well.  For legal reasons, we have not worked to find out what
  

21   is happening with our competitors.  We have been in discussion
  

22   with CDFA staff around how this provision would ultimately
  

23   work.  Our current expectation is that our milk supply issue
  

24   will last at least another two weeks.  Should our supply issue
  

25   not improve in the coming weeks, we could still yet file a call
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 1   petition with the State.
  

 2            I will admit that a significant portion of our current
  

 3   predicament comes as a result of the rain and subsequent
  

 4   mudslides which impacted the state two weeks ago.  Issues will
  

 5   always arise when one is dealing with production agriculture.
  

 6   Things happen, from natural disasters, to farm production
  

 7   issues, to differing consumer trends.  An individual Market
  

 8   Administrator has limited tools at their disposal to ensure an
  

 9   adequate supply of fluid milk to Class I handlers, with the
  

10   main tool being the ability to adjust shipping percentage
  

11   requirements.  In the past, Market Administrators have used
  

12   this provision, a provision that is uniform to all Federal
  

13   Orders, to adjust the amount of milk supply plants must ship to
  

14   Class I plants.  Dean believes it is critical that the Federal
  

15   Order language provide the Market Administrator the discretion
  

16   to make changes to shipping percentages without requiring the
  

17   administrative process of a Federal Order hearing.  Changes
  

18   happen quickly in the dairy industry, and responses are needed
  

19   in like fashion.  In failing to include any shipping
  

20   requirements in their California Federal Order proposal, the
  

21   Proponents of Proposal 1 have eliminated the Market
  

22   Administrator's main tool in the toolbox.
  

23           Dean Foods procures, manufacturers, and sells a
  

24   significant amount of milk in the State of California.  We are
  

25   actively engaged in the California dairy market.  Our milk
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 1   supply is sourced through both direct supply and through
  

 2   cooperative suppliers.  All milk used in our fluid plants
  

 3   located in the state is sourced from California producers.  We
  

 4   do not typically import bulk milk into our plants from
  

 5   out-of-state producers.  A significant portion of our milk
  

 6   supply comes from producers located within a hundred miles of
  

 7   our bottling plants.  At our Alta Dena facility, 54 percent of
  

 8   our raw milk supply is located within a hundred miles of the
  

 9   plant, with the remainder the milk located 250 miles or less
  

10   from the facility.  A map of our Alta Dena milk supplies can be
  

11   found in Figure 1.  At our Berkeley Farms facility, 99 percent
  

12   of the milk is sourced from locations within a hundred miles
  

13   from the plant, with the remaining one percent located within
  

14   250 miles.  The sourcing footprint for this facility is
  

15   highlighted in Figure 2.  As for Heartland Farms facility, 99
  

16   percent of the monthly milk supply comes from sources 250 miles
  

17   or less from the plant, with one percent of the plant's total
  

18   milk supplies located within a hundred miles of the facility.
  

19   The supply locations for Heartland is located in Figure 3.
  

20       JUDGE CLIFTON:  Is what?
  

21       MR. BLAUFUSS:  Is provided, thank you, in Figure 3.  The
  

22   milk supply geographies in Figures 1 through 3 was reflective
  

23   our milk supplies as of June 2015.
  

24   BY MR. ENGLISH:
  

25      Q.  As long as you are taking a break, let me take a break.
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 1   When you referenced the figures, you are referring to
  

 2   Exhibit 110?
  

 3      A.  That's correct.
  

 4      Q.  And this shows how production difficulties can go.
  

 5   When I look at Exhibit 110, I looked in vain for Figures 1, 2,
  

 6   and 3.  So why don't we, while we're there, obviously, the
  

 7   cover sheet of Exhibit 110 is not what you are referring to.
  

 8   So the next page from the cover sheet, which in most copies is
  

 9   front and back, which says Alta Dena map in the upper left hand
  

10   corner, and the color versions have red circles, that would be
  

11   Figure 1?
  

12      A.  Correct.
  

13      Q.  And then the next page which says Berkeley Farms map,
  

14   and has blue circles, that would be what should be labeled as
  

15   Figure 2?
  

16      A.  That is correct.
  

17      Q.  And then finally, the page that's on the back, for
  

18   those that have front and back, Figure 2 is the Heartland map,
  

19   and I believe I'm not color blind, I believe those are orange
  

20   circles, and that should be Figure 3; is that correct?
  

21      A.  That is also correct.
  

22      Q.  Your Honor, if we could have that marked for the record
  

23   copies.
  

24       JUDGE CLIFTON:  Yes, I would like Ms. Elliott to do that.
  

25   I wonder, Mr. English, where you suggest she write.
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 1       MR. ENGLISH:  Well, I would say either the bottom left hand
  

 2   corner, I think about the left hand corner may be best, because
  

 3   that's away from the staple, but I will let her decide what's
  

 4   best, but I wrote mine on the bottom left hand corner of each
  

 5   of those, because when you turn the maps horizontally, I sort
  

 6   of just looked at that way.  So I would think the bottom left
  

 7   hand corner would be the logical place to put Figure 1,
  

 8   Figure 2, and Figure 3.
  

 9       JUDGE CLIFTON:  I agree.  And I like that she would hold it
  

10   horizontally the way you would be looking agent the map.
  

11       MS. ELLIOTT:  Okay.
  

12       JUDGE CLIFTON:  All right.  So Figure 1 is the first one,
  

13   Figure 2 is the second one, and Figure 3 is the third one.
  

14       MR. ENGLISH:  And again, the first one is Alta Dena, red
  

15   circles; the second one is Berkeley Farms, blue circles; third
  

16   one is Heartland map, orange circles.
  

17           Ms. Elliott, does that all work for you?
  

18       MS. ELLIOTT:  Yes.
  

19       JUDGE CLIFTON:  Okay.
  

20       MR. ENGLISH:  I'm sorry to interrupt, but I figured this
  

21   was the best time to do that.
  

22       JUDGE CLIFTON:  I agree.
  

23   BY MR. ENGLISH:
  

24      Q.  All right.  If you could continue with your testimony
  

25   on page 5, Mr. Blaufuss.
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 1      A.  All right.  We have been given no indication from
  

 2   either our direct shippers or our cooperative suppliers,
  

 3   instances of chaotic and inefficient movements of milk
  

 4   occurring in California.  Significant changes in premiums paid
  

 5   in excess to the regulated classified minimum prices, can often
  

 6   be indicative of disorder in a Marketing Order.  Our California
  

 7   Class 1 over order premiums have remained steady for quite some
  

 8   time.  As a manufacturer of Class 1, 2, and 3 products in the
  

 9   State of California, I can tell you that we do not view current
  

10   milk marketing conditions in California to be disorderly.  The
  

11   conditions, as we see them, can only be described as orderly.
  

12           In is opening statement, Mr. Hollon discussed in detail
  

13   the regulated price differences between Federal Order Class II
  

14   and California Class 2 and 3 prices.  However, the comparison
  

15   between FMMO regulated minimum prices for Class II, and
  

16   California Class 2 and 3 is not an apples to apples comparison.
  

17   The cities mentioned as destination points for condensed skim,
  

18   Denver, Kansas City, and Nashville, are all areas regulated by
  

19   the Federal Order system.  What the Proponents of Proposal 1
  

20   fail to mention is that current Federal Order language allows
  

21   all Class II, III, and IV plants to depool from their
  

22   respective orders when there are economic incentives to do so.
  

23   Nonpool plants, per FMMO provisions, are not required to pay
  

24   the regulated minimum class prices.  The Cooperatives simply
  

25   call out September 2014 as a month with a wide disparity of
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 1   $2.14 per hundredweight between Federal Order regulated minimum
  

 2   Class II prices and California Class 2 prices.  The Class II
  

 3   plants located in Federal Order 32, the Order in which both
  

 4   Denver and Kansas City are located, would have had very little
  

 5   incentive to be in the pool in September 2014.  The regulated
  

 6   minimum Class II price in September 2014 was $26.11 per
  

 7   hundredweight.  The FMMO blend price at base zone differential
  

 8   for the month was $24.83 per hundredweight.
  

 9      Q.  Would you either re-read the sentence or I think you
  

10   omitted the number 32.  You said the FMMO blend price, so why
  

11   don't you re-read the sentence, Mr. Blaufuss?
  

12      A.  All right.
  

13          The FMMO 32 blend price at base zone differential for
  

14   the month was $24.83 per hundredweight.  A Class II plant
  

15   located in Kansas City, Missouri, which happens to be the base
  

16   zone location for Federal Order 32, would have chosen to depool
  

17   in an effort to avoid having to pay $1.28 per hundredweight
  

18   into the Federal Order 32 pool.  A Class II plant in Denver
  

19   would have depooled from Federal Order 32 to avoid paying into
  

20   pool a location adjusted 73 cents per hundredweight.  A
  

21   Class II plant in Nashville would have been, would be regulated
  

22   under Federal Order 7.  A high Class I utilization in this
  

23   Order ultimately means the Class II plants would nearly always
  

24   choose to remain in the pool due to the higher blend prices
  

25   enjoyed in that area of the country.
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 1       JUDGE CLIFTON:  Now, let me stop you.  I just want to do a
  

 2   couple of words.  Right there where you just read, we're on
  

 3   page 6 of Exhibit 109.  And I want you to look at that
  

 4   sentence, the sentence begins "the high Class I utilization" so
  

 5   read that slowly and tell me if words need to be added?  It
  

 6   starts about five lines down at the end of the line.
  

 7       MR. BLAUFUSS:  The high Class 1 utilization in this Order,
  

 8   ultimately means that Class II plants would nearly always
  

 9   choose to remain -- to remain pooled due to the higher blend
  

10   prices enjoyed in that area of the country.
  

11       JUDGE CLIFTON:  So you think we just need to add an "ed" to
  

12   the word pool?
  

13       MR. BLAUFUSS:  No, actually take the "remained" out, choose
  

14   to pool due to the higher.
  

15       MR. ENGLISH:  Well, then you need a be to be pooled, it's
  

16   either remain pooled, or to be pooled.
  

17       MR. BLAUFUSS:  Nearly always choose to pool due to the
  

18   higher blend price.
  

19       MR. ENGLISH:  I'm wrong.
  

20       MR. BLAUFUSS:  Doing this on the fly.
  

21       JUDGE CLIFTON:  You have been talking about incentives to
  

22   not be pooled, but with this sentence there's an incentive to
  

23   pool.
  

24       MR. BLAUFUSS:  That is correct.
  

25       JUDGE CLIFTON:  Okay.  So "would nearly always choose to
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 1   pool" so we just strike the word "remain".
  

 2       MR. BLAUFUSS:  That is correct.
  

 3       JUDGE CLIFTON:  Ms. Elliott, do you see?
  

 4       MS. ELLIOTT:  Yes.
  

 5       JUDGE CLIFTON:  All right.  So we'll strike that word
  

 6   "remain", that's 2, 4, 6, 7 lines down on page 6, and then on
  

 7   the prior page, I hope I can find it.
  

 8       MR. BLAUFUSS:  The $2.14 per hundredweight?
  

 9       JUDGE CLIFTON:  Yes.
  

10       MR. BLAUFUSS:  Yeah, I caught that last night, and I
  

11   figured since we made 40 copies, I would rather just change the
  

12   word doing it this way rather than printing another 40 copies.
  

13       JUDGE CLIFTON:  I agree.  Are you ready, Ms. Elliott, for
  

14   the other one?  You are on page 5, and you go up 5 lines, and
  

15   Mr. Blaufuss, what do you want her to do on that line?
  

16       MR. BLAUFUSS:  So after the $2.14 and before the
  

17   hundredweight put "per".
  

18       JUDGE CLIFTON:  So we're inserting "PER".  Good.
  

19       MR. BLAUFUSS:  And if you want to work ahead and be
  

20   studious, there's also one other correction that I note.
  

21       MR. ENGLISH:  Well, I was just going to say why don't we, I
  

22   mean, it is now 4:56.
  

23       JUDGE CLIFTON:  Remember that, Mr. Blaufuss, for tomorrow.
  

24       MR. BLAUFUSS:  Made a mental note.
  

25       JUDGE CLIFTON:  Very good.  So, yes, if we're going to give
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 1   you anytime at all, Mr. English, to give us a preview, it
  

 2   should be now.
  

 3       MR. ENGLISH:  So your Honor, tomorrow for the 25th day of
  

 4   the hearing, we, well obviously Mr. Blaufuss is on the stand
  

 5   and will return, although, I do understand that Mr. Ahlem,
  

 6   thanks to all our good wishes and everything, was able to not
  

 7   get on a jury today, so I believe that he will be here and I
  

 8   just don't know what time.  But we absolutely commit that he
  

 9   gets priority slot tomorrow.  And so Mr. Ahlem would be on the
  

10   list, along with Mr. Blaufuss.  We may have a witness on a
  

11   policy history, sort of ala Paul Christ.  We have Dr. Schiek
  

12   expected to return to the stand with respect to pooling.
  

13   Mr. Zolin with respect to pooling/7(c), and then we'll see
  

14   where we go from there.  I know I keep mentioning Ms. Taylor, I
  

15   don't think she's going to be on tomorrow.
  

16       JUDGE CLIFTON:  All right.  Now, the person who is like
  

17   Mr. Christ, who is that person?
  

18       MR. ENGLISH:  Your Honor, it hasn't been decided yet
  

19   whether it is definitely going to happen, until I know what's
  

20   definitely going to happen, even as with Mr. Christ, who we
  

21   didn't know his name before he got on the stand, or Mr.
  

22   Hatamiya, until I know for sure we are going to do it, I'm not
  

23   yet prepared to say.
  

24       JUDGE CLIFTON:  All right.  And did you say he's a policy
  

25   person or history?
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 1       MR. ENGLISH:  Policy history, USDA policy history.
  

 2       JUDGE CLIFTON:  Perhaps.
  

 3       MR. ENGLISH:  Yeah.
  

 4       JUDGE CLIFTON:  Okay.  All right.  That sounds excellent.
  

 5   I would like to ask you all, since we need to be here at 7:30
  

 6   to move everything out of here, if you prefer to take it with
  

 7   you, no, Ms. May, an update?
  

 8       MS. MAY:  Yes.  Laurel May.  I don't think everybody needs
  

 9   to be here at 7:30.  Somebody from your, group, if you leave
  

10   stuff behind, needs to be here to move it out, but we're, for
  

11   instance, we're going to box all of our stuff up and get it
  

12   ready to go
  

13       JUDGE CLIFTON:  You are going to box up tonight.
  

14       MS. MAY:  Because we have to take the wires and all of that
  

15   stuff.  So if you get here by 8:30 and are completely out of
  

16   here by 9:00, I think we'll be good tomorrow.
  

17       JUDGE CLIFTON:  So the people that are going to be in here
  

18   beginning at 9:00, how much set up do they need?
  

19       MS. MAY:  I was told that they are coming at 9:00, so we
  

20   need to be gone before they get here.
  

21       JUDGE CLIFTON:  Okay.
  

22       MS. MAY:  So I will leave that up to you to figure out how
  

23   long it is going to take you to de-camp.  But AMS, we have got
  

24   it down.
  

25       JUDGE CLIFTON:  Great.  Okay.  But you would like to see
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 1   one member of each group, if they leave things here tonight, at
  

 2   7:30.
  

 3       MS. MAY:  Right.  If not, we'll see you at Independence
  

 4   tomorrow morning.
  

 5       JUDGE CLIFTON:  All right.  So if you want to take your
  

 6   things with you, those of you who have been issued fly
  

 7   swatters, you are in charge of keeping them and transporting
  

 8   them.  All right.
  

 9           So we look forward to going on the record at 9:00
  

10   tomorrow, but you are welcome to come as early as 8:00, we
  

11   expect some of you to be here at 7:30.  Thank you.
  

12                            ---o0o---
  

13
  

14
  

15
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1         WEDNESDAY, OCTOBER 28, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on October 28, 2015,
  

 3   and it is 9:00 in the morning.  This is this is Day 25 of the
  

 4   milk hearing.  My name is Jill Clifton.  I'm the United States
  

 5   Administrative Law Judge who is taking in the evidence at this
  

 6   milk hearing.  I am a USDA employee.  I would like now to take
  

 7   the appearances of others participating, beginning with other
  

 8   USDA employees.
  

 9       MR. FRANCIS:  Good morning, William Francis, F-R-A-N-C-I-S,
  

10   Dairy Marketing Specialist USDA AMS Dairy Programs.
  

11       MS. MAY:  Good morning, Laurel May, USDA AMS Dairy Program.
  

12       MR. CARMAN:  Good day, Clifford Carman, C-A-R-M-A-N,
  

13   Assistant to the Deputy Administrator AMS Dairy Programs.
  

14       MS. ELLIOTT:  Hello, I am Pamela Elliott, E-L-L-I-O-T-T, I
  

15   am a Marketing Specialist with the USDA AMS Dairy Program.
  

16       MR. MYKRANTZ:  John Mykrantz, M-Y-K-R-A-N-T-Z, with the
  

17   Pacific Northwest and Arizona Orders as an Agricultural
  

18   Economist on detail with Dairy Programs.
  

19       MR. SCHAEFER:  Henry Schaefer.  H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

20   Agricultural Economist for the Upper Midwest Milk Marketing
  

21   Order, Federal Order 30, on detail to USDA Dairy Programs.
  

22       MS. CHILUKURI:  Good morning, Rupa Chilukuri, R-U-P-A,
  

23   C-H-I-L-U-K-U-R-I, and I'm an Attorney with the Office of the
  

24   General Counsel.
  

25       MR. HILL:  Good morning, I'm Brian Hill, B-R-I-A-N,
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 1   H-I-L-L, and I'm also an Attorney with the Office of the
  

 2   General Counsel Marketing Regulatory and Food Safety Programs
  

 3   Division.
  

 4       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

 5   B-E-S-H-O-R-E, Attorney for the Cooperative, three Cooperative
  

 6   Proponents of Proposal Number 1, California Dairies,
  

 7   Dairy Farmers of America, and Land O'Lakes.
  

 8       MR. VLAHOS:  Good morning, Vlahos, J-O-H-N, V-L-A-H-O-S,
  

 9   law firm of Hanson Bridgett, H-A-N-S-O-N, B-R-I-D-G-E-T-T,
  

10   co-Counsel for the co-op Proponents of Proposal Number 1.
  

11       MR. HOLLON:  Elvin Hollon, E-L-V-I-N, H-O-L-L-O-N,
  

12   Dairy Farmers of America, Proposal Number 1.
  

13       MR. SCHAD:  Good morning, my name is Dennis Schad,
  

14   S-C-H-A-D, I work for Land O'Lakes.
  

15       MR. ENGLISH:  Good morning, my name is Chip English,
  

16   C-H-I-P, E-N-G-L-I-S-H, I'm an Attorney with the law firm of
  

17   Davis, Wright, Tremaine, with my principle office in
  

18   Washington, DC, and I'm here on behalf of Proponents of
  

19   Proposal Number 1 the Dairy Institute -- I'm sorry- whoa --
  

20   someone did not get enough sleep last night.
  

21           I'm here to undermine Proposal Number 1, and I'm here
  

22   as Counsel for the Dairy Institute of California, which is the
  

23   Proponent of Proposal Number 2.
  

24           Ashley Vulin, V-U-L-I-N, is assisting with production
  

25   materials for witnesses today and she will be here later today.
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 1   She's also with the law firm of Davis, Wright, Tremaine, on
  

 2   behalf of Proponents of Proposal 2.
  

 3       DR. SCHIEK:  Good morning, William Schiek, that's
  

 4   S-C-H-I-E-K, with the Dairy Institute of California.  I'm the
  

 5   Economist for the Institute, and I'm here in support of
  

 6   Proposal Number 2.
  

 7       MS. KALDOR:  Rachel Kaldor, R-A-C-H-E-L, K-A-L-D-O-R,
  

 8   Executive Director of Dairy Institute -- that's what happens
  

 9   when your counsel wakes up at 1:30 and starts working, that's
  

10   all I have to say.
  

11       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

12   the Dean Foods Company.
  

13       MR. DeJONG:  James DeJong, D-E, J-O-N-G, Dairy Policy
  

14   Economic Analyst for Hilmar Cheese, dairy farmer-owned
  

15   manufacturer of cheese, whey, and milk powders.
  

16       MR. VETNE:  John Vetne, also a representative for Hilmar
  

17   Cheese Company.
  

18       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N, Consultant
  

19   representing Hilmar Cheese Company, and seems to be always last
  

20   for the Proponents of Proposal Number 2.
  

21       MS. HANCOCK:  Nicole Hancock, H-A-N-C-O-C-K, with Stoel
  

22   Rives, S-T-O-E-L, R-I-V-E-S, representing the California
  

23   Producer Handlers Association and Ponderosa Dairy.
  

24       MR. VU:  Good morning, Bao Vu, B -- as in Boy -- A-O, last
  

25   is Vu, V -- as in Victor -- U, of the law firm Stoel Rives, and
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 1   I also represent the California Producer Handlers Association
  

 2   and Ponderosa Dairy.  Thanks.
  

 3       MR. LAI:  Good morning, Victor Lai with Producers Dairy
  

 4   Foods, spelled V-I-C-T-O-R, L-A-I.  Thank you.
  

 5       MR. VANDENHEUVEL:  Rob Vandenheuvel,
  

 6   V-A-N-D-E-N-H-E-U-V-E-L, with Milk Producers Council.
  

 7       JUDGE CLIFTON:  Is there anyone else who has not yet come
  

 8   to the podium who would like to testify today?  If you would
  

 9   come forward, sir.  Go to the podium and tell us who you are.
  

10       MR. GIACOMAZZI:  I'm Dino Giacomazzi, D-I-N-O,
  

11   G-I-A-C-O-M-A-Z-Z-I, Giacomazzi Dairy, Hanford, California, in
  

12   support of Proposal 1.
  

13       JUDGE CLIFTON:  All right.  And when would you prefer to
  

14   testify today?
  

15       MR. GIACOMAZZI:  As soon as possible.
  

16       JUDGE CLIFTON:  As soon as possible?  All right.  When --
  

17   what I'll ask you to do right now is take your seat where you
  

18   were.  We'll go through our preliminary announcements and
  

19   matters, and then I will determine if we can call you first.
  

20   Thank you.
  

21           Is there anyone else who has not yet come to the podium
  

22   who would like to testify today?  All right.  I see no one yet.
  

23   Let us now then go onto announcements and preliminary matters,
  

24   beginning with those from the USDA.
  

25       MS. MAY:  Good morning, Laurel May with USDA.  Welcome to
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 1   today's session of the hearing.  We're happy to see all of you
  

 2   here and grateful for those of you who are speaking to us and
  

 3   helping us understand better what the needs of the California
  

 4   dairy industry are.
  

 5           Anybody that would like to, is welcome to testify in
  

 6   this hearing and anybody who would like to question any of the
  

 7   witnesses may do so.  The session is being recorded, or, sorry,
  

 8   not recorded, it is being transmitted via live audio feed, and
  

 9   the link for that is a You Tube link, and you can get to that
  

10   www.ams.usda.gov/live.
  

11           The court reporter taking official transcripts of this
  

12   hearing and those are available approximately two weeks after
  

13   the end of each hearing week.  You can access those at the AMS
  

14   dairy website.
  

15           Copies of some of the exhibits that have already been
  

16   presented are available in the back of the room on that table.
  

17   And there are refreshments that you are welcome to enjoy in the
  

18   back of the room, also.
  

19           Yesterday, at the end of the day, Mr. Blaufuss had
  

20   begun reading his testimony into the record, and I believe
  

21   today we were going to have him return, although,
  

22   Mr. Giacomazzi indicated to me that he would like to go early
  

23   if he can.
  

24       JUDGE CLIFTON:  Thank you, Ms. May.  Mr. English?
  

25       MR. ENGLISH:  Good morning again, your Honor.  My name is
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 1   Chip English.  And let me start by saying that absolutely we
  

 2   will move with our schedule after Mr. Giacomazzi, so we're
  

 3   happy to do that.  And so that will be first, unless someone
  

 4   else has a different view, but that is certainly our view.
  

 5           When he is complete, and I guess depending a little bit
  

 6   how long that goes, Mr. Blaufuss will return to the stand.  We
  

 7   still have sort of our own hanging chad, Mr. Ahlem, who was
  

 8   available earlier in the week and was unable to get on because
  

 9   he graciously allowed us to complete some witnesses.  My
  

10   understanding is that he had to re-report for the potential
  

11   jury duty this morning, and I have not gotten not an update, so
  

12   I don't know whether or if we'll see him.  But if we do, I
  

13   think it would be late morning.  And subject to other dairy
  

14   farmers, he would be then, next on our list to get him on the
  

15   stand, especially since he's been delayed.
  

16           After that, last night, due to a miscommunication for
  

17   which I take responsibility, I indicated that we would have a
  

18   policy history witness.  And after the hearing concluded, I was
  

19   able to confirm that, yes, that is going to happen.  That is
  

20   going to be Mr. John Vetne.  And I communicated that to
  

21   Mr. Beshore at 6:45 last night, and also managed, on a
  

22   procedural basis only, to communicate that to USDA at 7:30 last
  

23   night.  So I apologize that I was not able to do that on the
  

24   record last night and I take responsibility.
  

25           Assuming that we get past those witnesses, the next
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 1   witness would be Dr. Schiek returning to the stand, Part 2, on
  

 2   pooling.
  

 3           And if that gets done and we're ready for another
  

 4   witness, Mr. Zolin would return for his Part 3, which would be
  

 5   on plant definitions.  So I think it's fair to say that once we
  

 6   get done with Mr. Vetne, Mr. Ahlem, and Mr. Blaufuss, that
  

 7   we're moving out of opening statements and we're moving down
  

 8   into Topic 2.  And I realize we have obviously had some
  

 9   bleeding over from some witnesses who were testifying only once
  

10   and coming in, but we're trying to follow the topic schedule.
  

11   And so we're trying to get through Topic 2 next.  And so, for
  

12   instance, Ms. Taylor, who I now expect to testify tomorrow,
  

13   would be covering that, and there may be some coverage of
  

14   opening statement, but basically that would be her testimony on
  

15   Topic 2.
  

16           Later this week, Mr. Blaufuss will testify a second
  

17   time, and that will be on Topic 2.  At that point, I believe we
  

18   will have completed, or we intend to complete, Topics 1 and 2.
  

19   Mr. Zolin will go later on 9(d).  That's correct.  So Mr. Zolin
  

20   advises me that Mr. Ahlem has been excused from jury duty so
  

21   he'll be here in about an hour or so.  So we're updating this
  

22   on the fly as we go.
  

23           Anyway, what I was trying to get at here is that we
  

24   expect, and intend, this week, to complete Topic 2.  Then we
  

25   have had our one witness on Topic 3 and 4.  Topic 5 we had
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 1   Mr. Zolin on uniform provisions, and of course we had the
  

 2   witnesses last week on ESL, which covers Topic 5.
  

 3           It is our anticipation and expectation that we would
  

 4   start on Topic 6, which is class prices, next Monday.
  

 5           And so that's my preview.  And I think that's about as
  

 6   complete a preview as I can give for the rest of this -- yes,
  

 7   Mr. Beshore?
  

 8       MR. BESHORE:  Marvin Beshore.  The 9(d) proprietary bulk
  

 9   tank handler would look to come in 2, I assume.  I wasn't sure
  

10   when that was lined up.
  

11       MR. ENGLISH:  Thank you, Mr. Beshore.  I think, we're not
  

12   going to start talking about quota issues really until next
  

13   week after pricing.  And 9(d) really is linked to quota issues.
  

14   I know it is sort of a plant issue, but it is more of a quota
  

15   issue.  We wouldn't have it but for the quota.  So I think and
  

16   intend that -- we may change our mind -- but I think and intend
  

17   that we would be bringing it when we talk about quota.
  

18           So that's -- and then I think it's fair to say that
  

19   once we get into pricing, we expect that to take at least three
  

20   days next week.  So that's my preview that gets us, I think,
  

21   through the next eight days.
  

22       JUDGE CLIFTON:  Are there any other preliminary matters?  I
  

23   see none.  The docket number as known in the Hearing Clerk's
  

24   office in the United States Department of Agriculture is, in
  

25   brackets, [AO] docket number 15-0071.
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 1           I would like now to call Mr. Giacomazzi to the witness
  

 2   stand.  I'm delighted that this worked out.  Thank you for
  

 3   yielding to him so that he can spend a minimum of time here for
  

 4   maximum effect.
  

 5           Now, when I swear you in, Mr. Giacomazzi, it will be in
  

 6   a seated position.  And after you are sworn in, you can test a
  

 7   little bit how close you need to be to the mic.  You will be
  

 8   able to hear whether your voice is being projected.  Do you
  

 9   have any writing that you want to have marked as an exhibit and
  

10   made part of a written record?
  

11       MR. GIACOMAZZI:  I do not.
  

12       JUDGE CLIFTON:  All right.  I'll swear you in now.  Would
  

13   you raise your right hand?
  

14           Do you solemnly swear or affirm under penalty of
  

15   perjury that the evidence you will present will be the truth?
  

16       MR. GIACOMAZZI:  I do.
  

17       JUDGE CLIFTON:  Please state and spell your name.
  

18       MR. GIACOMAZZI:  Dino Giacomazzi, D-I-N-O,
  

19   G-I-A-C-O-M-A-Z-Z-I.
  

20       JUDGE CLIFTON:  And if you don't mind my asking, what
  

21   heritage does that name come from?
  

22       MR. GIACOMAZZI:  Swiss-Italian.
  

23       JUDGE CLIFTON:  Okay.  And say -- pronounce it for me one
  

24   more time.
  

25       MR. GIACOMAZZI:  Giacomazzi.
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 1       JUDGE CLIFTON:  Giacomazzi.  Thank you.  All right.
  

 2           Now, what we would normally like is to know about you
  

 3   and your connection with the dairy industry, and you may
  

 4   proceed in any manner you wish.
  

 5       MR. GIACOMAZZI:  Okay.  That's what I hope to do.
  

 6       JUDGE CLIFTON:  Good.
  

 7       MR. GIACOMAZZI:  All right.  So since I have been sworn in
  

 8   and I'm required to tell the truth, I will start by informing
  

 9   you that I do not have an e-mail server in my basement, I use
  

10   G-Mail.  So -- so as I said, I'm Dino Giacomazzi.  I'm a fourth
  

11   generation dairy farmer in Kings County in the town of Hanford.
  

12   My family has been farming and milking cows in the same
  

13   location, everyday continuously, since 1893.  We're going to
  

14   celebrate our 123rd anniversary in the dairy business in
  

15   California this coming January.  Incidentally, the barn that we
  

16   milk cows in today is an old flat barn, and it was built in
  

17   1937, which is the same year my father was born.  And also
  

18   historically interesting, the same year that the Golden Gate
  

19   bridge opened, so we have been -- a lot of history in
  

20   California, a lot of history in Kings County.
  

21           I apologize if my phone vibrates.  I'm trying to keep
  

22   track of where I'm at on my phone here while talking to you.
  

23           So my family's heritage and history in California is
  

24   very long.  I do have fifth generation dairy farmers in the
  

25   works.  They are two boys, eight years old and three years old.
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 1   And so my reason for coming before you today and providing some
  

 2   information about my relationship with the dairy industry is to
  

 3   ensure that those two little boys have the opportunity to
  

 4   participate as dairy farmers, the same as I did, as my father
  

 5   did, his father did, and his father before him did at this
  

 6   property in Hanford.
  

 7           So I want to also let you know that I have a
  

 8   grandmother who turned 102 years old on July 23rd of this year,
  

 9   and -- feel free to applaud -- and I kind of also want to
  

10   dedicate my travel here to her.  It is very important to me
  

11   that my grandmother is able to continue out her life living on
  

12   the dairy farm.  Since my grandmother was born on a dairy farm
  

13   102 years ago in Tulare County just down the road to another
  

14   Italian family called the Curdy family, and her father was
  

15   involved originally in the -- in the development of Dairyman's
  

16   Cooperative Creamery, which is now has joined with Land O'Lakes
  

17   Creamery, and so we are Land O'Lakes shippers.
  

18           My cousins in the Tulare area have been with Dairyman's
  

19   and Land O'Lakes since the beginning.  And I would -- I would
  

20   suggest that part of the reason that I'm here is to ensure that
  

21   my mother, my wife, and my grandmother can continue living
  

22   their lives on the dairy farm in a time when dairy farming has
  

23   become increasingly more challenging due to many factors,
  

24   primarily due to economics.
  

25           And so I would like to then tell you a little bit about
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 1   myself and my journey from being a dairy farmer's kid to not
  

 2   being on the farm for 13 years, and then returning to the farm
  

 3   under circumstances that are, you know, certainly not ideal,
  

 4   but ultimately turned out for the best.
  

 5           So I was raised on the farm, grew up working there,
  

 6   went to school.  Did FFA, 4H, you know, the whole bit.  Went
  

 7   off to Ag College at COS and then Cal Poly Dairy Science
  

 8   Degree.  Came back to the farm after Cal Poly to an environment
  

 9   where my grandfather and my father were both in charge and
  

10   weren't, let's just say they weren't the best of friends, and
  

11   didn't quite see eye to eye on almost everything.  And I became
  

12   mixed up in their, you know, lifelong battles with each other,
  

13   and decided that's not how I wanted to live my life, fighting
  

14   with my father and my grandfather, so I left the dairy.
  

15           I moved back to San Luis Obispo, where I became
  

16   involved in the music business because I had a dairy science
  

17   degree which didn't really provide me any skills for survival
  

18   in the real world.  So over a 13-year period I became fairly
  

19   successful in the music industry as a concert producer and a
  

20   manager of tours for rock bands.  And at the ripe old age of
  

21   30, I decided I was too old for that industry and I moved to
  

22   San Francisco and started a software company.
  

23           And I did software in San Francisco during the dot.com
  

24   boom and bust from 1998 to 2002, during sort of the first
  

25   Internet bubble.  It was a very exciting time.  But something I

4954



TRANSCRIPT OF PROCEEDINGS - VOLUME XXV

 1   learned through my experience of building software and being
  

 2   involved in the music business, two industries that are very
  

 3   trend-oriented, you know.  Music tastes change on a weekly,
  

 4   monthly basis.  And in the beginning stages of the Internet,
  

 5   there were never really any standards established.  There was
  

 6   all this competing technology and there were constant battles
  

 7   for supremacy for which, you know, technology is going to be
  

 8   adopted to build web applications and to build web sites.  And
  

 9   so we would find ourselves in these situations where my
  

10   partners and I, who had this web development company, we would
  

11   be halfway through a project, working on using, utilizing a
  

12   certain technology that would become obsolete in the middle of
  

13   the development cycle.  So we had to learn very quickly that in
  

14   order for us to survive in this industry, we had to be looking
  

15   way out into the future, months into the future in terms of,
  

16   you know, technology.  Things were changing so fast.  Really,
  

17   we were trying to project and predict what people were going to
  

18   be using a year from now before we started a project so we
  

19   didn't waste our time being obsolete.
  

20           And so this sort of requirement for survival in
  

21   software in San Francisco in the early 2000's sort of informed
  

22   my habits of how I thought about business and how I thought
  

23   about doing things.  And in the middle of this, you know,
  

24   endeavor, my father came down with lymphoma and was going
  

25   through treatments of chemo and needed some surgeries.  And my
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 1   family asked if I would come back to the farm and watch over
  

 2   things while my father was going through treatments.  And I
  

 3   agreed to do that.  I figured since I was doing software and
  

 4   everything was Internet-based, it didn't really matter where I
  

 5   was.
  

 6           So I came home for awhile and I got stuck there.  So
  

 7   almost 15 years later, 14 some years later, I'm still there.
  

 8   Happily there.  Fortunately, met my wife, had my children
  

 9   there.  Unfortunately, buried my father there in 2011.  So when
  

10   I came back to the farm very shortly after 2011, September of
  

11   2011, I actually came to the farm in October of 2011 to start
  

12   in 2011, 2001.  So 9-11, 2001 happened, September 11th, in the
  

13   middle of October that year, I came home to the farm and
  

14   started my dairy experience at the beginning of what I called
  

15   the beginning of the big change.  Everything started changing
  

16   from that point forward for agriculture, and for dairy in
  

17   particular.
  

18           Prior to that time, markets were, you know, reasonably
  

19   stable.  They weren't great, you know, agriculture had a pretty
  

20   tough time in the '80's.  But for the most part, people were
  

21   supportive of agriculture and had an attitude about farmers
  

22   that farmers were like them.  Most people had a connection to a
  

23   farmer, even back then.  And this sort of 9-11 event to me,
  

24   sort of symbolizes the beginning of the change in attitudes of
  

25   American consumers and world consumers about agriculture and
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 1   how their food is made, which has led us to have to deal with a
  

 2   lot challenges.  And when I came back from the -- from -- when
  

 3   I came back to the farm from doing software, I had this
  

 4   mentality that I had to be looking into the future to see what
  

 5   changes were going to be occurring and try to meet them before
  

 6   we get there.
  

 7           And so I saw all these consumer trends, these consumer
  

 8   changes happening in trends.  Consumers were interested in
  

 9   environmental issues, and in California we started undergoing
  

10   some pretty serious regulations regarding groundwater
  

11   management.  And so we immediately, you know, before the
  

12   regulations came to us, started updating our facilities and
  

13   started changing the way we operate in order to be compliant
  

14   and make sure that we were farming in the most environmentally
  

15   beneficial manner.
  

16           Later on, there were environmental air regulations that
  

17   were coming down the road regarding dust and particulate
  

18   matter.  And so my family and I, we sort of pioneered a
  

19   technology for farming that allowed us to put our crops in
  

20   using different technology and different ideas that reduced our
  

21   passes in the field by 85 percent, reducing our dust emissions,
  

22   our diesel emissions, our uses of diesel by 85 percent to get
  

23   the same or better yield in our crops.  Which I'm proud to say
  

24   that this technology had led us, had allowed us opportunity to
  

25   receive some pretty interesting awards for this work that we
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 1   did, including Sustainable Agriculture Champion in 2010 by the
  

 2   US EPA.  And in 2012, we received the Leopold Conservation
  

 3   Award, which is sort of like the, I don't know, the Noble Prize
  

 4   for farmers in a way.  Not that, it's hard to describe this
  

 5   thing without sounding like a prick, but it's just -- it's --
  

 6   sorry.  It's -- anyway.  It is pretty important.  I'm very
  

 7   proud that we got it.  And this came out of this mindset of
  

 8   looking for change versus, you know, resisting change.
  

 9           And most, a lot of farmers tend to resist change.  Most
  

10   people tend to resist change.  So I took it a change-oriented
  

11   approach towards farming and agriculture.  And I promise I will
  

12   get to some point at some point here.  But what -- so one of
  

13   the other things I did when I got back was to get involved in
  

14   as many organizations as I could to better understand the
  

15   trends in the industry, to know what's coming down the road, so
  

16   I wouldn't get caught behind the curve on any particular, you
  

17   know, outside element that would impact the way we do business.
  

18   I wanted to make sure if animal welfare issues were coming down
  

19   the road, that we were going to be ahead of it.
  

20           And very early when I got back on the farm, I made sure
  

21   we were animal welfare compliant.  We were one of the first
  

22   certified dairies in California for Farmers Assuring
  

23   Responsible Management, the FARM Program.  And so as I
  

24   continued these trends and changes in environmental and animal
  

25   welfare and human resources areas, all along we started

4958



TRANSCRIPT OF PROCEEDINGS - VOLUME XXV

 1   encountering deeper and deeper struggles from an economic
  

 2   perspective.
  

 3           I will tell you that in the 120 some odd years of my
  

 4   family's participation in the dairy industry and agriculture,
  

 5   the first year we ever had a relationship with a bank, other
  

 6   than depositing checks and writing checks, was in 2008.  And we
  

 7   established this relationship with the bank because I had
  

 8   anticipated the market change in 2009, and figured that we
  

 9   weren't going to be able to cash flow our way through that deep
  

10   of a loss situation, and we became, you know, acquainted with
  

11   Farm Credit West, which we are now deeply acquainted with.  Not
  

12   only in dairy, but also in the almond business, which I will
  

13   talk about a little while later.
  

14           So since 2008 we have -- prior to 2008, we had never
  

15   had a single dollar of debt, with the exception of several
  

16   small land purchases that had some short-term mortgages on it.
  

17   But from operating perspective, we had never incurred operating
  

18   debt until 2008 -- until 2009, I would say.  We established the
  

19   relationship in '08, and in '09 started borrowing money.  And
  

20   we, since then we have continued to borrow and pay back, and
  

21   borrow and pay back, and borrow and pay back.  But it is
  

22   becoming, in each cycle it it seems that we go through with the
  

23   pricing, with the milk market going up and down in this state
  

24   and in this country, we seem to borrow more, pay back less over
  

25   time.  So we are digging ourselves into somewhat of a hole, and
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 1   which has caused me to spend some -- I would say a significant
  

 2   amount of time thinking about milk pricing in California.
  

 3           Going back to the McKinsey Report and looking at those
  

 4   hearings, and looking at what CMAB had done to help come up
  

 5   with some new ways of pricing milk in California, which we
  

 6   didn't really execute, to recently, a few years ago I was, I
  

 7   don't know if I would say fortunate, but I was asked to be on
  

 8   the Dairy Futures Task Force by Secretary Ross.  And what I
  

 9   suppose I learned with my experience in, on that task force
  

10   with many other people, including many people in this room
  

11   today, was that milk pricing in California has become a
  

12   political quagmire, I guess I would describe it as.  And we
  

13   seem to be at a bit of a stalemate from a political
  

14   perspective, to make any change in milk pricing in California.
  

15   And since I am a change-oriented person, I like progress and I
  

16   like things to move forward for the better, originally I will
  

17   tell you all that I was very opposed to the idea of California
  

18   going to a Federal Order, and and I still think it's not a
  

19   great idea.
  

20           What -- what -- as a Libertarian-oriented, you know,
  

21   independent businessman, you know, when has there ever been a
  

22   lot of good that's come from giving up local control to the
  

23   federal government, right?  This is true in almost all cases,
  

24   except for one, when you live in California.
  

25           When you live in a place that's crazier than the
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 1   federal government from nearly every perspective, whether it be
  

 2   milk pricing or the California EPA versus the Federal EPA, and
  

 3   in most cases we would be better off under Federal regulation,
  

 4   not under California regulation.
  

 5           Now, Federal Labor Laws, we would be better off under
  

 6   Federal Labor Laws then we would be under California Labor
  

 7   Laws.  So if I lived in Texas, I would probably have a
  

 8   different attitude about local versus federal regulations, but
  

 9   I live in California, you know, the most over-regulated,
  

10   ridiculously politically charged, unbalanced, you know, state
  

11   in the union.  And you guys can fact-check me if you want, I'm
  

12   sure you can figure out that that is likely true, with the
  

13   exception maybe of some Northeast states.  But we have got it
  

14   pretty tough here.
  

15           So I was very much a proponent of fixing the California
  

16   system when I was on the Dairy Futures Task Force.  I really,
  

17   really wanted there to be a local fix.  And I learned in that
  

18   process that that's not going to happen.  I think it will never
  

19   happen.  And that our best opportunity is to move away from a
  

20   politically charged, politically motivated, very difficult
  

21   situation where, you know, political appointees have to make
  

22   economic decisions between people to something that is more, I
  

23   don't know how to describe it, more judicial I guess.  I kind
  

24   of view the Federal system as a more, you know, fair system,
  

25   where it's based on facts and you can hear everyone's opinion,
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 1   and you can uncover the details and really dig into what the
  

 2   benefits or the, you know, the negative alternatives of a
  

 3   proposal may be, and really look at it, the truth in the matter
  

 4   and not, you know, based on who is going to get elected or
  

 5   which organization is given more money to which side of the
  

 6   Governor's office.  And so I feel like our best opportunity
  

 7   going forward is with the Federal Order.
  

 8           And so I will tell you some of the struggles that we
  

 9   have had regarding being in a California Order, besides, you
  

10   know, the obvious situation that we get paid less than most
  

11   other regions of the country.  We have much greater challenges
  

12   than a lot of areas of the country, in addition to the fact
  

13   that we get paid less with, you know, labor and regulations,
  

14   and, you know, global greenhouse gas stuff.
  

15           And I don't know if you guys know this or have any
  

16   relationship with the environmental stuff that's going on, but
  

17   it is very likely that dairy cows in California are going to
  

18   get regulated under Greenhouse Gas Bills for farting methane
  

19   and causing global warming.  So, you know, just an additional
  

20   challenge that we're going to face.  And we're going to
  

21   continue facing these types of challenges, including high land
  

22   prices, and, you know, shortage of labor, and all kinds of
  

23   things.  So one of the primary difficulties that we've faced in
  

24   terms of managing the risk of being a dairy farmer in
  

25   California is sort of our disconnection from the Chicago Board

4962



TRANSCRIPT OF PROCEEDINGS - VOLUME XXV

 1   of Trade and our ability to effectively manage our risk through
  

 2   hedging.
  

 3           And when I first came back to the farm, I went to a
  

 4   class that was offered by a trading organization that, you
  

 5   know, every quarter for two years I would go to these four,
  

 6   five-hour long meetings where they would teach me how to hedge
  

 7   and I would learn, you know, all of the complexities of the
  

 8   market.  You know, the puts and the calls, and you know, the
  

 9   trends and all this kind of stuff.  And so after a couple years
  

10   of this I became confident enough to try to do something.  And
  

11   I had noticed that in the dairy industry we seem to be on a
  

12   three-year cycle of boom and bust.  You could almost set your
  

13   watch to the cycle, you know, the 2006, 2009, 2012, these are
  

14   years that generally ended up being a little bit on the down
  

15   side for dairy.
  

16           So in December of 2011, it looked to me like there was
  

17   a good opportunity to hedge for 2012.  And so I had done a
  

18   bunch of analysis of the market and looked at what my mailbox
  

19   price was over the past ten years compared to Class III milk in
  

20   Chicago to see, you know, what I could expect in terms of a
  

21   return or what my ultimate floor would be in terms of hedging
  

22   my milk income by buying puts on Class III milk in Chicago.  So
  

23   it looked at that time like it was about 85 cents, which was
  

24   pretty close to the, I would say ten-year average, and so I
  

25   thought, hey, this is great, I will buy these $15 puts for 20
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 1   some odd cents per hundredweight, and if Class III in Chicago
  

 2   was to drop below $15, minus my 20 something cents, I would
  

 3   have, like I said $14.70 floor for milk, you know, for this
  

 4   coming year.  And I, and my break even at the time was just
  

 5   around $15.  And so I thought, you know, I could at least
  

 6   minimize my losses throughout this period by investing some
  

 7   $50,000 in the Chicago Board of Trade.
  

 8           So that was December of 2011, when the difference
  

 9   between my mailbox price and, which is very close to, you know,
  

10   generally, overbase price in California, after you add in my
  

11   quota, and you take out all the stuff that Land O'Lakes robs us
  

12   for, and everybody else.  But, so we were pretty close, you
  

13   know, in this differential we were pretty much right on the
  

14   average money in December of 2011 when I executed these hedge
  

15   strategies.
  

16           By February 1st of 2012, the difference between Chicago
  

17   Class 4b, Chicago Class III and California Class 4b, was $2.50
  

18   below, so I should also mention my prices are, were 85 cents
  

19   below Class III, and went from 85 cents to $2.50 below within a
  

20   period of a month.  So my price in California was in the $13
  

21   range, and my puts in Chicago were at the $15 range, but the
  

22   Chicago Board of Trade never dropped below $15 at the time, so
  

23   we never received any benefit from executing those puts on
  

24   Class III.
  

25           So the next time around I thought I would learn my
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 1   lesson, and -- and so from that point forward I started hedging
  

 2   a combination of Class III and Class IV, kind of in a
  

 3   proportion to what the California pool contributions are.  So
  

 4   40 some odd percent Class, well -- 60 some percent Class III
  

 5   and 40 some percent Class IV, sort of based on what the
  

 6   California pool, you know, how a California pool -- how the
  

 7   California pool contributes to my paycheck from the formulas
  

 8   perspective.  And over the next couple of years, and the next
  

 9   couple of downturns in the market, we have never received any
  

10   payments back from Class III.  We have received some benefit
  

11   from Class IV.  Our Class IV price here seems to track more
  

12   closely to our 4a, and Class IV in Chicago tend to track more
  

13   closely to one another.  Unfortunately, that's a very thinly
  

14   traded market and it is often times very difficult to find an
  

15   opportunity to buy a put or to do any sort of hedging inside of
  

16   Class IV.  So I have felt that, you know, one of the biggest
  

17   problem with the State of California, one of the problems is
  

18   that we can live with volatility, we can live with risk.  I
  

19   think volatility is actually a good thing for business, I mean,
  

20   volatility creates opportunity.  And but if you can't manage
  

21   your risk in the volatility, then you become a victim, rather
  

22   than some, a manager.  And I feel in California, we are
  

23   basically victims.  Whereas in the rest of the country, people
  

24   have opportunities to be managers.
  

25           And I'm not an Economist and I'm just talking to you
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 1   about these numbers and experience from my recollection, so if
  

 2   you want to challenge me on the numbers, that's fine, we can do
  

 3   that, but I won't have a good answer for you.  So this is just
  

 4   my experience with doing hedging, something that I have found
  

 5   little value in and made things much more difficult.
  

 6           So what I have done instead, rather than investing my
  

 7   money in the Chicago Board of Trade these days, I'm investing
  

 8   my money in myself and I'm planting almond trees as a hedge
  

 9   against milk prices in California, and the dairy industry in
  

10   general.  So I'm diversifying myself into, I call myself an
  

11   indiscriminate milk producer.  I will be producing cow milk and
  

12   probably almond milk at some point.  Which, by the way, tastes
  

13   terrible and I don't recommend it.  But definitely eat almonds
  

14   in any other way you can, particularly on ice cream, it's a
  

15   good way to get it.
  

16           So am I being too much of a promoter here?  So anyway,
  

17   instead of, instead of hedging in Chicago, we are trying to
  

18   diversify our business.  Because for the 123 years that we have
  

19   been in the dairy business, 100 percent of our income has come
  

20   from cow milk.  And the almond milk thing is something that's
  

21   you know, hopefully not almond milk, but almonds in general
  

22   seem to be something of value on the land that we live on.
  

23           So we are intentionally becoming more dependent as a
  

24   dairy farm on imported feed as a result, where before we were,
  

25   we were growing most of our feed ourselves.  Now we are having
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 1   to import feed from other sources.  So we're putting the dairy
  

 2   farm a little bit at risk, but it's completely necessary
  

 3   because we have determined through, over the last 15 years,
  

 4   that dairy income alone is completely unsustainable for us in
  

 5   the State of California.  So we have moved towards
  

 6   diversification.
  

 7           So I have two other things on my list.  One is
  

 8   questions and one is heavy drinking, so I don't know if I
  

 9   should just sum it up and say thank you for allowing me to come
  

10   here today to talk to you.  I do support Proposal 1, the
  

11   proposal by the co-ops.  That is, in my opinion, the best
  

12   opportunity for dairy producers in California.
  

13           After all, without the dairy producers in California,
  

14   we do not have a dairy industry in California.  And if we want
  

15   to continue having a thriving and vibrant and, you know,
  

16   economically beneficial industry in California, I think it's
  

17   important to keep the producers healthy.  And at this point, we
  

18   are not very healthy.  And I would suggest that this is fairly
  

19   well demonstrated, if you look at the cooperatives in Tulare
  

20   County, where I come from, and what their processing capacity
  

21   is versus what their current through-put is.  We have -- we
  

22   have seen milk supplies to our co-ops drop between 7 and 10
  

23   percent year over year, and quite a bit down from what their
  

24   capacities are.  So, you know, coming out of a year like 2014
  

25   which was the, in our experience, the most profitable year that
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 1   we had ever had, it was -- it barely got us back to even.
  

 2   Right?  And it didn't provide much opportunity for us to invest
  

 3   in growing the herd, or, I mean, or improving the facility for
  

 4   the animals.  We were mostly paying back debt and investing in
  

 5   diversification.  So I don't know that, you know, and I see it
  

 6   everyday.  I mean, you all, many people from the countryside, I
  

 7   mean, I'm living out on the farm.  We have seen small dairies,
  

 8   you know, 100 cow dairies, 500 cow dairies go out of business
  

 9   and get leveled and plant trees or some other crop on it over
  

10   the years.  But now we're seeing 5,000, 10,000, cow dairies
  

11   getting leveled, you know, when the best opportunity you have
  

12   for a 20 or 30 million dollar facility is to grind up the
  

13   concrete into road base and recycle the metal, and plant trees
  

14   on it, when that's the best opportunity that you have for an
  

15   investment like that, that really causes me to question, you
  

16   know, the system that we're operating under.  And I think it is
  

17   certainly time for, I think we are beyond the trend in terms of
  

18   change being necessary for this industry in California to
  

19   survive.
  

20           And with that, I just want to give a shout-out to my
  

21   friends online who are listening to me.  And thank you to you
  

22   for giving me the opportunity to talk to you today.  And I'm
  

23   open for any questions you might have.
  

24       JUDGE CLIFTON:  Mr. Giacomazzi, your testimony is
  

25   spellbinding.  Very different from what we have had, and very
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 1   helpful in that respect.  I would hate to follow you, the rest
  

 2   of you who are speaking today.
  

 3           I would like to now invite questions.  Mr. Beshore?
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. BESHORE:
  

 6      Q.  Marvin Beshore.
  

 7           Thanks for coming down from Hanford today,
  

 8   Mr. Giacomazzi.  Just a couple of quick questions.  You
  

 9   mentioned when you were talking about your education, you
  

10   mentioned going to COS, or I think if I heard that right.
  

11      A.  Yes.
  

12      Q.  Can you just tell us what that --
  

13      A.  Oh, yeah.  COS is the College of Sequoias, it's a
  

14   Junior College in Visalia.
  

15      Q.  Very good.
  

16      A.  And Cal Poly San Luis Obispo, by the way, I don't think
  

17   I said that.  Important distinction.  San Luis Obispo.
  

18      Q.  Which is where you graduated subsequently?
  

19      A.  That's where I finished school.
  

20      Q.  Finished school.
  

21      A.  After five years.  Yes.
  

22      Q.  Okay.  I may have missed this, but can you just tell us
  

23   a little bit about your, you know, your family, your dairy
  

24   operation today in terms of size, the number of cows?
  

25      A.  Yeah, I did not mention that.  I apologize.  So today
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 1   we milk around 950 cows, and we farm right at 1,000 acres, 400
  

 2   of which now is planted to almond trees that we have planted in
  

 3   the last two years.  So we have put 40 percent of our property
  

 4   into almonds.
  

 5      Q.  And the rest of the acreage is used for?
  

 6      A.  Corn, wheat, alfalfa, feed for the cows.
  

 7      Q.  Okay.  And then just one final question.  You mentioned
  

 8   the Leopold Award that you received.
  

 9      A.  Yes, sir.
  

10      Q.  And you know, your conservation practices are really
  

11   impressive.  Can you just, you said it's the Noble Prize or
  

12   whatever, but just for -- for the record and for everyone, just
  

13   talk, explain what the Leopold Award is a little bit, and so we
  

14   know what that is.
  

15      A.  All right.  So the Leopold Conservation Award is an
  

16   award that is given annually by the Sand County Foundation,
  

17   which is a non-profit organization in Madison, Wisconsin, that
  

18   was established to protect a property that was owned by Aldo
  

19   Leopold, who was a conservationist in kind of a university
  

20   conservationist who taught farmers that it's possible to
  

21   co-exist, agriculture and wild life can co-exist.  And taught
  

22   people how to farm and to generate habitat for wildlife.  And
  

23   they give this award away annually, I think nine states.  And
  

24   they try to honor people who are doing things that are
  

25   environmentally beneficial, ecologically beneficial.  They get
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 1   many, many applicants every year, particularly from California,
  

 2   because there's a lot of people in California doing some pretty
  

 3   amazing things in terms of conservation.  And they have these
  

 4   committees that choose the recipients.  And I was the recipient
  

 5   for 2012.
  

 6      Q.  So Leopold is one the great names in conservation?
  

 7      A.  Yes.
  

 8      Q.  And probably not everybody has heard of that, so I
  

 9   appreciate your --
  

10      A.  Exactly.
  

11      Q.  -- providing that.
  

12      A.  You got to be a little bit of a hippie to know
  

13   Aldo Leopold.  I'm not a hippie.
  

14      Q.  Thank you very much.
  

15      A.  Conservation is profitable, so this is why we do it.
  

16   It is -- when you are looking at environmental solutions, like
  

17   any solution, if you want people to adopt them, those solutions
  

18   have to be the most profitable option.  And it turned out in
  

19   the way we farm now, the most profitable way to farm is also
  

20   the most environmentally beneficial, so we look to, you know,
  

21   marry profitability and other external benefits at the same
  

22   time.  We have been able to do that in almost every way, except
  

23   for in our milk price situation.
  

24      Q.  Great.  Thank you.
  

25       JUDGE CLIFTON:  Now, did you call the foundation Sand
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 1   County?
  

 2       MR. GIACOMAZZI:  S-A-N-D, County.
  

 3       JUDGE CLIFTON:  Who next has questions for Mr. Giacomazzi?
  

 4       MR. GIACOMAZZI:  Oh, come on.  All right.
  

 5       JUDGE CLIFTON:  Dr. Schiek?
  

 6                        CROSS-EXAMINATION
  

 7   BY DR. SCHIEK:
  

 8      Q.  William Schiek.
  

 9          Mr. Giacomazzi, I want to just thank you for coming
  

10   here today, and commend you on all the things you do to keep
  

11   your operation on the forefront.  I think you are a very
  

12   forward-looking dairyman, and that's something to be commended.
  

13   So --
  

14      A.  Thank you.
  

15      Q.  I just had one question.  We have, you know, we have
  

16   had a lot of news stories and things about the drought here in
  

17   California.  I wonder if you might be able to talk a little bit
  

18   about how the drought has impacted your operation.  Has it made
  

19   it more difficult to get water, increased your cost, those
  

20   kinds of things?
  

21      A.  Yes, definitely.  The drought in California, both the
  

22   man-made drought and the God-made drought, are having pretty
  

23   significant impacts on us.  Obviously, from a -- I live in a
  

24   region where we historically have had very available
  

25   groundwater.  And our groundwater being depleted at fairly
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 1   rapid rates because we are dependent on groundwater recharge
  

 2   from surface conveyance systems.  The Kings River, the
  

 3   St. John's River both feed into the area where I live, and over
  

 4   the last four years we haven't had much water.  We haven't had
  

 5   much rain and there's been, I would say, an increase in demand
  

 6   for water to some degree.
  

 7           Right now we have, over the last four years we have had
  

 8   to replace four wells, each one at the cost of nearly $400,000
  

 9   after drilling and putting in a new pump and new pipelines and
  

10   things to connect to that water source.  So we're drilling
  

11   deeper and going bigger.  And we are getting less water to
  

12   recharge.  And if we don't do something about this fairly soon,
  

13   we will probably all be out of water.  It probably won't be in
  

14   my lifetime, but certainly my concern isn't for me anymore, it
  

15   is for my children.
  

16           There has been a law passed in California called the
  

17   Sustainable Groundwater Management Act which aims to establish
  

18   groundwater sustainability agencies who will be charged with
  

19   developing plans to assure groundwater sustainability.  And I
  

20   was, up until two weeks ago I was the President of my County
  

21   Farm Bureau, so I'm fairly involved in that process now.  And I
  

22   can tell you it is going to take a long time for us to get
  

23   there, but, yes, it has made things certainly more expensive.
  

24   Growing feed with, growing corn and alfalfa with water that you
  

25   have just spend $400,000 to get to, is a difficult thing to do
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 1   in a time when it's uncertain whether you are going to have a
  

 2   year of profitability.
  

 3      Q.  Okay.  Thank you.
  

 4       JUDGE CLIFTON:  You mentioned the McKinsey Report.  Would
  

 5   you describe it for me?
  

 6       MR. GIACOMAZZI:  The McKinsey Report was a was a study, I
  

 7   don't know if it was a study, it was a document that was
  

 8   commissioned by the California Milk Advisory Board, I think
  

 9   around 2003, 2004 -- anybody correct me, I don't remember.  It
  

10   was awhile ago.  It was released probably in '06 or '07.  And
  

11   it was a study of the California milk industry.  And then it
  

12   suggested some opportunities that the California industry might
  

13   implement in order to establish a more, I don't know, a more
  

14   appropriate model for milk pricing, you know, it was kind of
  

15   looking at the class pricing, class based pricing system versus
  

16   some other system such as a Dutch auction, which I'm not sure
  

17   if I'm actually correct in this, but I think the world, the
  

18   Pontera's Global Dairy Trade Program is based a little bit on
  

19   information that was suggested in the McKinsey Report.  It was,
  

20   yeah -- it was just something that everyone talked about really
  

21   ferociously during a time of low milk prices, and then once
  

22   milk prices came back up, everybody went home and got fat and
  

23   happy again.  And then milk prices went down and everyone came
  

24   back crying again.  And then went back up, and they went back
  

25   home.  And this trend has been going on now for the entirety of
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 1   my career in dairy, and it's, the trend has stopped.
  

 2           We are now, from my observations, we are not going to
  

 3   quit moving towards change.  And I would say that 2014 is the
  

 4   evidence of that.  You know, in 2013 we started looking at
  

 5   changes in the pricing system in California.  2014 we had the
  

 6   most profitable year that we had seen in my career, but we kept
  

 7   talking about change, because we knew that that was temporary
  

 8   and that this industry still remains economically unsustainable
  

 9   for most producers.
  

10       JUDGE CLIFTON:  Do you have any recommendations regarding
  

11   milk pricing from your point of view that would benefit your
  

12   operation and deal with this volatility?
  

13       MR. GIACOMAZZI:  Well, my point of view is that, you know,
  

14   dairymen should have an opportunity to be profitable.  But like
  

15   I said before, I don't, I'm not afraid of volatility and I
  

16   don't mind volatility in the market, as long as there's an
  

17   opportunity to manage it.  And we currently have no opportunity
  

18   to manage it.  So to me, if we could get all of our pricing, if
  

19   I could get my price for milk closer to the reality of what is
  

20   offered in Chicago, or some other device for hedging that gives
  

21   me an actual benefit because -- I will tell you another thing
  

22   that this MPP program, this Margin Protection Program offered
  

23   by your agency, I believe, is not of much benefit to
  

24   California, either.
  

25           We have an extreme disconnect between the numbers used
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 1   in the MPP and the actual numbers in California from our milk
  

 2   income side and from our cost side.  I mean, we don't pay the
  

 3   same for corn as they do in the Midwest.  We don't pay the same
  

 4   for soy bean meal as they do in Southern Illinois.  Our alfalfa
  

 5   costs are different than they are most other places, so it
  

 6   doesn't really track for us, much as the Chicago Board of Trade
  

 7   does not track for us in the Class III area.  So I would think
  

 8   that if I had an opportunity to say I'm going to invest
  

 9   X-amount of dollars in hedging Class III in the future, and my,
  

10   but I would hope to have an expected differential between my
  

11   price and Chicago.  If some way there was some, if there were
  

12   some way to hedge the basis, you know, to lock in the basis and
  

13   say, California's Class 3, Class 4b price will never drop below
  

14   more than, you know, 25 cents of Class III, then that would
  

15   probably be great.
  

16           But I actually think at some point we're going to have
  

17   prices here above Class III, because once the dairies
  

18   disappear, there's going to be a lot of demand for milk.  And I
  

19   think that dairies are disappearing.  And at some point, to
  

20   keep processing facilities open in this state, they are going
  

21   to have to pay to get it here.  I would hope that it doesn't
  

22   come to that.
  

23       JUDGE CLIFTON:  Who next has questions for Mr. Giacomazzi?
  

24       MR. FRANCIS:  Will Francis from USDA.  Mr. Giacomazzi, just
  

25   wanted to thank you very much for taking the time out of your
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 1   busy schedule to come and give us your thoughts on this issue.
  

 2   So, thank you very much.
  

 3       MR. GIACOMAZZI:  Thank you.
  

 4       JUDGE CLIFTON:  Last chance.  Any more questions for
  

 5   Mr. Giacomazzi?  I thank you very much.  It is a pleasure to
  

 6   meet you.  And if you have more than one business card, if you
  

 7   could give one to Laurel May, who is right here in the front
  

 8   row.
  

 9           Come back to the stand, if you would, Mr. Giacomazzi.
  

10   Would you just read into the record your business contact
  

11   information?
  

12       MR. GIACOMAZZI:  Okay.  Dino Giacomazzi, D-I-N-O
  

13   G-I-A-C-O-M-A-Z-Z-I, Giacomazzi Dairy, Hanford,
  

14   9550 6th Avenue, Hanford, California, 93230.
  

15           Want my phone number and e-mail, too?
  

16       JUDGE CLIFTON:  Yes, please, if they are business.
  

17       MR. GIACOMAZZI:  Yes.  (559) 381-8125.  And
  

18   Dino@Giacomazzi.US is my e-mail.
  

19       JUDGE CLIFTON:  Thank you very much.
  

20           I think our next witness will be Mr. Blaufuss.  Do you
  

21   want a five-minute break?
  

22       MR. ENGLISH:  We're ready to go.
  

23       JUDGE CLIFTON:  Okay.  Very good.
  

24       MR. ENGLISH:  Chip English.  No, your Honor, I think we're
  

25   ready to go, and we're going to take a break when Mr. Ahlem
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 1   gets here, so we're prepared to get started.
  

 2       JUDGE CLIFTON:  We're getting out our Exhibits 109 and 110.
  

 3       MR. ENGLISH:  That will be correct, your Honor.
  

 4       JUDGE CLIFTON:  Mr. Blaufuss, you remain sworn.  Please
  

 5   again state and spell you name.
  

 6       MR. BLAUFUSS:  Rob Blaufuss, B-L-A-U-F-U-S-S.
  

 7                       DIRECT EXAMINATION
  

 8   BY MR. ENGLISH:
  

 9      Q.  Before you resume your statement on Exhibit 109,
  

10   Page 6.  At the end of the day I interrupted you a little bit
  

11   to talk about Exhibit 110, regardless.  And Mr. Vlahos has
  

12   helpfully pointed out that the figures might need a little more
  

13   explanation.  So why don't we do that now.  So what Mr. Vlahos
  

14   pointed out, if you look at Figure 1 you have identified, it's
  

15   called the Alta Dena map, and you say Alta Dena Data, and you
  

16   have a P for plant, but it's not Mr. Vlahos' eyesight, there
  

17   does not appear to be a P for plant; is that correct?
  

18      A.  Yes, that's correct.
  

19      Q.  Okay.
  

20      A.  These were, Figures 1 and 2 were pulled at a different
  

21   timeframe than Figure 3.
  

22      Q.  So if you go to Figure 3, maybe that will help us a
  

23   little bit.  Figure 3 is Heartland Map, and you have actually
  

24   got sort of the, you have got orange for producer and blue for
  

25   the plant, correct?
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 1      A.  Correct.
  

 2      Q.  And even though there is not a P, there is a blue dot
  

 3   if you look Southeast of Los Angeles, correct?
  

 4      A.  Correct.
  

 5      Q.  Is that City of Industry?
  

 6      A.  It is.
  

 7      Q.  And your Honor, just to be very clear, because I'm not
  

 8   sure the record was clear yesterday, the name is City of
  

 9   Industry, it is not City of Industry, sort of like industry
  

10   city, it is City of Industry is the name of the location.  So
  

11   that's -- that's the blue dot that is Southeast of Los Angeles,
  

12   and that's the Heartland map, correct?
  

13      A.  Correct.
  

14      Q.  Now, will that also help us locate Alta Dena?
  

15      A.  That is correct.  Alta Dena is also located in the City
  

16   of Industry.  And actually, our internal nomenclature is
  

17   COI North and COI South.  So if you want to figure out where
  

18   Alta Dena is, just draw a dot a little bit north of where that
  

19   Heartland Farms dot is.
  

20      Q.  Okay.  And now Figure 2 is, of course, of the Bay Area,
  

21   so that's not, is not going to link up to Figure 3.  Where is
  

22   the plant on Figure 2?
  

23      A.  I'll admit my California geography isn't great.  The
  

24   plant itself is located in Hayward.
  

25       MR. VLAHOS:  Mr. English?  Can I help out just for one
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 1   second?
  

 2       MR. ENGLISH:  Since I'm from one of those Northeastern
  

 3   states mentioned by the witness, yes.
  

 4       MR. VLAHOS:  To help out, the city of Hayward is just a
  

 5   little bit south of the city of Berkeley and south of the city
  

 6   of Oakland, so it is in the Bay Area, but south of Oakland and
  

 7   Berkeley.
  

 8       MR. ENGLISH:  Thank you, Mr. Vlahos.
  

 9   BY MR. ENGLISH:
  

10      Q.  So with those clarifications, and again, I thank you,
  

11   Mr. Vlahos, for pointing that out.  Would you then, return to
  

12   Exhibit 109 and complete your statement, starting on the middle
  

13   of page 6?
  

14      A.  For the month of September 2014, a Class II facility
  

15   located in Nashville, Tennessee, would have remained in the
  

16   pool in order to draw from the pool a location adjusted value
  

17   of 85 cents per hundredweight.  The monthly pool or depool
  

18   decisions for plants in this hypothetical example for
  

19   January 2014 through September 2015, can be found in Table 1.
  

20           Dean purchases a significant amount of bulk condensed
  

21   skim milk, which is ultimately used in our facilities around
  

22   the country.  While at one time we were sourcing a portion of
  

23   our condensed skim from California sources, we have
  

24   increasingly moved away from it, as transportation costs
  

25   escalated.  It is our experience that bulk spot loads of
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 1   condensed skim moving from California into the Federal Orders
  

 2   has not disrupted markets to any noticeable degree in recent
  

 3   years as a result of a price gap between CA and FO regulated
  

 4   minimum prices.  If the co-ops truly felt that there was
  

 5   disorderly marketing occurring in the state and inefficient
  

 6   movements of Class 2 and 3 milk were happening as a result of
  

 7   the state's pricing architecture, why, in recent years, have
  

 8   they only petitioned for hearings on adjusting the Class 4b
  

 9   price?  There has been absolutely no attempt to address the
  

10   issues ostensibly causing disorderly marketing for Class 1, 2,
  

11   3, and 4a milk for reference by the proponents of Proposal 1 in
  

12   their case-in-chief.  While differences in pricing systems have
  

13   the potential to lead to disorderly marketing, it is not itself
  

14   indicative of disorderly marketing.
  

15           Over the past decade, there have been instances where
  

16   unregulated milk, be it raw or packaged products moving into
  

17   California from neighboring states has caused disruptions in
  

18   the California Class 1 market.  Interstate commerce laws do not
  

19   allow for California to regulate the milk being moved into the
  

20   state from neighboring states.  Speaking specifically from a
  

21   Class 1 standpoint, such movements of milk is able to occur
  

22   when the out-of-state price of milk (typically the local
  

23   statistical uniform price) is cheaper than the Class 1 price in
  

24   California.  Competitive pressures from both out-of-state bulk
  

25   milk and packaged fluid milk were significantly reduced by
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 1   Federal statute, CDFA, and Federal Order regulation changes
  

 2   which occurred in the mid to late 2000's.
  

 3           In two separate hearings in the mid-2000's, CDFA dealt
  

 4   with a disparity between California Class 1 price and uniform
  

 5   prices being paid in neighboring states.  At the time, the wide
  

 6   disparity in prices had led to a loss in Class 1 sales for
  

 7   processors that produced, processed, and sold California milk.
  

 8   These hearings resulted in a reduction to California Class 1
  

 9   prices which reduced the economic benefit to import milk into
  

10   California.  Other significant regulatory changes occurred in
  

11   2006 when the USDA, and then the U.S. Congress, set limits for
  

12   entities seeking producer-handler status, and in 2009, when
  

13   USDA began fully regulating producer-handlers whose Class 1
  

14   route dispositions were in excess of 3 million pounds a month,
  

15   including sales into California.  These Federal Order
  

16   regulation changes impacted a competitor in Arizona who was
  

17   increasing his California Class 1 sales.  In the years
  

18   following the Federal Order 124/131, decision and adoption of
  

19   the Milk Regulatory Equity Act, fluid milk sales moving into
  

20   California from Arizona declined compared to levels experienced
  

21   in the early 2000's.  Dean has not seen a noticeable change in
  

22   milk import levels in the California market over the past year.
  

23   While competition for fluid milk sales in the state remains
  

24   highly competitive, our market intelligence on the California
  

25   market does not point to any major changes in out-of-state
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 1   competition, which would indicate disorderly marketing.  The
  

 2   main source of increased competition for fluid milk sales over
  

 3   the past year has not come from out-of-state plants, but
  

 4   rather, in-state producer-handlers.
  

 5           While the proponents of Proposal 1 may try to bury the
  

 6   lead, make no mistake about it, this hearing is occurring
  

 7   because of a dissatisfaction over the disparity between the
  

 8   California Class 4b price and the Federal Order Class III
  

 9   price.  Producers are focused on increased revenue and in this
  

10   case, revenue derived from cheese and whey.  The Class III
  

11   price and its relationship to the California Class 4b price,
  

12   however, is not in and of itself indicative of disorderly
  

13   marketing.
  

14           The California State Order has served both producers
  

15   and processors well throughout the years.  Dean is not of the
  

16   belief that the State Order is so beyond repair as to require
  

17   the forming of a new Federal Order in California.  CDFA has
  

18   typically been responsive in addressing issues that have arisen
  

19   which impact the orderly and efficient marketing of milk in the
  

20   state.  When disorderly marketing conditions have occurred,
  

21   CDFA made appropriate adjustments to regulatory language to
  

22   address it.
  

23           Speaking as a Class 1 processor, Proposal 1, as it is
  

24   written, makes me exceedingly uneasy about having access to an
  

25   adequate milk supply long-term.  As outlined by the evidence I
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 1   have presented here, I do not share Mr. Hollon's view that,
  

 2   "The FMMO proposed by the Cooperatives would not only promote
  

 3   and enhance orderly marketing conditions, but would also
  

 4   address long-standing conditions of disorderly marketing."
  

 5   There are several key requirements that are uniformly found in
  

 6   all other Federal Orders which seek to ensure orderly marketing
  

 7   conditions.  By simply repackaging California regulatory
  

 8   language into a Federal Order, the co-ops have failed to
  

 9   account for those FMMO provisions.  In order to provide for the
  

10   orderly marketing of milk in a Federal Order construct,
  

11   provisions such as shipping percentages and repooling
  

12   restrictions were put in place to ensure that supply plants
  

13   meet basic performance standards in order to have access to the
  

14   additional value generated by the market-wide pool, and
  

15   especially the Class 1 proceeds.  A market-wide pool -- a
  

16   market-wide Federal Order pool sans performance requirements
  

17   like the one proponents of Proposal 1 have proposed, could lead
  

18   to disorderly marketing in California.
  

19      Q.  Chip English.
  

20          If you would look back at page 8, in the first full
  

21   paragraph, the second paragraph, if you include the carry over,
  

22   in the last sentence you substituted, I believe, the word
  

23   "indicative" for "definitive" and I actually think indicative
  

24   may be more correct.  It is the last sentence that reads, "The
  

25   Class III price and its relationship to the California 4b
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 1   price, however, is not in and of itself," and I think you said
  

 2   indicative.  Page 8.  Would you like the record copy to be
  

 3   corrected to read as you read it, "indicative?"
  

 4      A.  Yes.
  

 5       JUDGE CLIFTON:  All right.  Ms. Elliott?  She's already got
  

 6   a thumb's up, she's right with it.  That's on page 8, roughly
  

 7   in the middle of the page, fifth line down of the first full
  

 8   paragraph, we're striking "definitive" and inserting
  

 9   "indicative".
  

10           And I have got two other little --
  

11       MR. ENGLISH:  Then why don't you go ahead, your Honor.
  

12       JUDGE CLIFTON:  Well, if you are going to do them, I like
  

13   that better.
  

14       MR. ENGLISH:  Well, I would if I knew what they were.
  

15       JUDGE CLIFTON:  Last line on page 8, which to words do you
  

16   want us to strike?
  

17       MR. BLAUFUSS:  In that sentence, two words would be "rely
  

18   on".
  

19       JUDGE CLIFTON:  All right.  Do you see that, Ms. Elliott?
  

20       MS. ELLIOTT:  Yes.
  

21       JUDGE CLIFTON:  So we're striking two words in the last
  

22   line, "rely on".  And the only other little change I think you
  

23   probably want to make, Mr. Blaufuss, is on page 7, five lines
  

24   up from the bottom, you read that "Whose Class 1 route
  

25   dispositions were in excess of 3 million pounds a month."  So I
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 1   assume you would like us to insert the word "of"?
  

 2       MR. BLAUFUSS:  Yes.
  

 3       JUDGE CLIFTON:  So that is just before 3 million pounds.
  

 4   All right.  Thank you, Ms. Elliott.  Were there any others,
  

 5   Mr. Blaufuss?  That's all I saw.
  

 6       MR. BLAUFUSS:  I think you hit on the ones that I knew of
  

 7   it.
  

 8       JUDGE CLIFTON:  All right.  Great.  Mr. English?
  

 9       MR. ENGLISH:  Thank you, your Honor.
  

10           So as we have with past witnesses, we have end notes
  

11   for references rather than footnotes, and we're not asking the
  

12   court reporter to put those in the transcript, they are in the
  

13   exhibit.  But I thought that I would point out that Exhibit 109
  

14   on page 9 has four such end notes.
  

15   BY MR. BLAUFUSS:
  

16      Q.  So let's look first at Exhibit 110, Mr. Blaufuss.  And
  

17   even though I have gone through a little bit of Figures 1
  

18   through 3, why don't you describe what they show and what the
  

19   difference size circles mean, and just walk us through what is
  

20   shown on Figure 1.
  

21      A.  Okay.  So Figure 1, if we're looking at the Alta Dena
  

22   map, what this will show is where our milk supplies are located
  

23   for this individual facility.  And then the size of the circles
  

24   as you can see from the, we'll call it the table, or the key on
  

25   the top corner shows the amount of pounds that we generally
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 1   receive in that given month from those areas.  So the larger
  

 2   the circle, the more volume.
  

 3      Q.  And so you have provided the plant zip code, which
  

 4   would give somebody a more precise way of locating the plant if
  

 5   they wanted to, and then you have categorized this as a supply
  

 6   that's within 100 miles.  54 percent of the Alta Dena milk
  

 7   comes from within a 100 miles, correct?
  

 8      A.  Correct.
  

 9      Q.  And then the remaining supply, the total supply
  

10   certainly comes within 250 miles, correct?
  

11      A.  Correct.
  

12      Q.  Okay.  And if you look to the next two figures, that
  

13   would provide the same information, correct?
  

14      A.  That is correct.
  

15      Q.  And I note for the Bay Area, 99 percent of your milk
  

16   comes within 100; is that correct?
  

17      A.  Yes.
  

18      Q.  And finally, if we look to Figure 3, we would have sort
  

19   of the same information for Alta Dena, a small portion comes
  

20   under 100 miles, and ultimately everything is within 250 miles,
  

21   correct?
  

22      A.  That's correct.  And I will add, I stated this I think
  

23   in my testimony, or at least in questioning, these maps are
  

24   reflective of June 2015.  I still believe in talking to our
  

25   milk supply personnel who handle this, this is still
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 1   reflective.  It is not to say things can't change and
  

 2   circumstances arise, so there can be some loads that perhaps
  

 3   aren't perfectly shown on the map, but typically this is our
  

 4   milk supply base that we rely on these facilities.
  

 5      Q.  Now, in your testimony I think you said that you don't
  

 6   regularly receive milk from out-of-state, bulk milk from
  

 7   out-of-state, correct?
  

 8      A.  Correct.
  

 9      Q.  Would it be more accurate to say that it would be very
  

10   unusual for you to receive milk from out-of-state?
  

11      A.  That's correct.  Our preference in our California
  

12   facilities, we have invested a lot of capital in the State of
  

13   California, and our preference is to source local, produce
  

14   local, and sell local.
  

15      Q.  And turning back to your testimony, and byway of
  

16   example, on page 5, in the bottom long paragraph, you say,
  

17   "what the proponents of Proposal 1 fail to mention is the
  

18   current Federal Order language allows all Class 2, 3, and 4
  

19   plants to depool from the respective Orders when there are
  

20   economic incentives to do so."  Would it be fair to say, for
  

21   purposes of this, that handlers elect not to pool milk?
  

22      A.  Yes, I believe that would be the nomenclature that
  

23   would be preferred.
  

24      Q.  By USDA?
  

25      A.  By USDA.
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 1      Q.  Okay.  And so to the extent I have used the phrase
  

 2   depool, I'm part of that problem.  So the phrase that you think
  

 3   USDA would prefer to use is elect not to pool?
  

 4      A.  Depool just kind of flows off the tongue a lot better.
  

 5      Q.  Okay.  So that takes us then, to Table 1 of
  

 6   Exhibit 110.  And I know you have mentioned in your testimony,
  

 7   but let's look at it in greater detail.  So what have you done
  

 8   here, and what's -- what are the columns?  Just walk us through
  

 9   for the record.
  

10      A.  Certainly.  So Column A is just the month.  So I look
  

11   to the last, from January 2014 through September 2015.  So, in
  

12   looking at, you know, these individual months what these
  

13   decisions would have been had there been a Class II stand-alone
  

14   plant in these locations, so, you know, in the proponents
  

15   initial, I believe it was their initial write-up, they
  

16   specifically called out these three cities and how they can
  

17   source California condensed skim into those cities and still
  

18   pay freight, and still be at or below cost in those areas.  But
  

19   it just ignored the fact that there's plants in Federal Order
  

20   structure II, III, and IV, like you said, Mr. English, those
  

21   plants can elect not to pool.
  

22      Q.  And are you aware of stand-alone Class II operations in
  

23   those areas?
  

24      A.  I don't believe -- I don't know if they are in
  

25   individual cities, and that would be reflective of the exact

4989



TRANSCRIPT OF PROCEEDINGS - VOLUME XXV

 1   location differentials.  I believe there's a Class II facility
  

 2   north of Denver perhaps, and there may be ones in Nebraska,
  

 3   which would still be Federal Order 32, though I don't know that
  

 4   for sure.
  

 5      Q.  Okay.  So it might affect the numbers modestly because
  

 6   the blend would have been adjusted for the location?
  

 7      A.  Correct.
  

 8      Q.  But ultimately when you look at the numbers you are
  

 9   looking at for September 2014, you are looking at a number that
  

10   is significant enough that you believe that milk could have,
  

11   and likely was, depooled in those months, in that month for
  

12   those two Orders?
  

13      A.  At least a portion of it that could get out of the pool
  

14   would have elected to do so.
  

15      Q.  And that's because if you look at Column D, for
  

16   instance, for plants in or around Denver --
  

17      A.  Column D, it doesn't matter where the plant's located.
  

18      Q.  Okay.  I'm sorry.
  

19      A.  You are going to have a 70 cent differential in the
  

20   same base price for Class II.
  

21      Q.  Okay.  And so what you would look at is the Class II
  

22   price relative to the blend, correct?
  

23      A.  Correct.  So the plant decision is going to be to look
  

24   at it, what am I going to have to pay in, what's my minimum
  

25   price for each of the class that I'm producing?  And compare
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 1   that to what they would receive out of the pool, which would be
  

 2   the blend price at location.  And so they are going to look at
  

 3   it and say, if my Class II, in this case, price is higher than
  

 4   what the blend would be, I'm going to elect to not pool that
  

 5   plant.
  

 6      Q.  Okay.  And so what's true in September 2014 for Denver
  

 7   is also true in September 2014 in and around Kansas City,
  

 8   correct?
  

 9      A.  Correct.
  

10      Q.  Now, Nashville is different, so you did include
  

11   Nashville.  And what's the conclusion as to Nashville?
  

12      A.  Yeah, I didn't want to not include Nashville, and then
  

13   I would suspect Mr. Beshore would ask the question why I
  

14   cherry-picked the data, trying to read ahead on the tea leaves
  

15   on that one, so I was sure to include it for full disclosure.
  

16   But since they are such a high Class I utilization in the
  

17   Southeast, you would have to have a pretty dramatic movement in
  

18   milk price between Class II and Class I in a given month to
  

19   ever elect not to pool that milk.
  

20      Q.  And of course also, the California condensed would have
  

21   to move a greater distance to get to Nashville, correct?
  

22      A.  Correct.
  

23      Q.  On page 4 of your testimony, in the carry over
  

24   paragraph on page 3, you discuss the idea that, "it would be
  

25   critical that Federal Order language provide a Market
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 1   Administrator the discretion to make changes to shipping
  

 2   percentages without requiring the administrative process of a
  

 3   Federal Order hearing."  In order to be able to make changes,
  

 4   you would have to have shipping percentages in the first place,
  

 5   correct?
  

 6      A.  That's correct, which is why I include the line, you
  

 7   know, we want to have the Market Administrator have the
  

 8   discretion to change it without having to go through a Federal
  

 9   Order.  Because absent that in the State of California, the
  

10   only thing you are relying on is a call provision.  And I think
  

11   in our point of view, we would rather let the market sort it
  

12   out, which is what we have done in taking our commercial
  

13   options.  But if they don't have that option, I can tell you,
  

14   we are in the situation, and let's just say for the record, for
  

15   hypothetical, California is in Federal Order, I can tell you we
  

16   would be submitting paperwork to the MA to adjust the shipping
  

17   percentages for the next month.
  

18      Q.  But to the extent that California does have call
  

19   provisions that haven't been used recently, those are also not
  

20   part of any proposed Federal Order in Proposal 1, correct?
  

21   There's no call provisions built into Proposal 1 that you know
  

22   of?
  

23      A.  I believe that could be correct.
  

24      Q.  Okay.  And just for clarity, this is, your testimony
  

25   Exhibit 109 says Part 1.  And you have been here for most of
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 1   the hearing, I think you might have not been here for the short
  

 2   week after Columbus Day.
  

 3      A.  Yeah, I took that short week off to make sure my son
  

 4   recognized my face.
  

 5      Q.  But, for instance, when I discussed earlier today
  

 6   testimony with respect to Topic 2, and, for instance 7(a) and
  

 7   requirements for 7(c) and Section 13, you will be appearing
  

 8   likely later this week on Part 2, correct?
  

 9      A.  I believe that's the plan.
  

10      Q.  And somebody from Dean Foods will be here later to
  

11   discuss in greater detail the issue of producer-handlers,
  

12   correct?
  

13      A.  Yes, I think we'll actually both be discussing that
  

14   issue in greater detail.
  

15      Q.  Okay.  And there's probably some other issues like
  

16   transportation and fortification that will be another part,
  

17   correct?
  

18      A.  Correct.
  

19      Q.  Your Honor, at this time, I would move admission of
  

20   Exhibit 109 and 110.  And following that, I would sit down and
  

21   the witness would be available for cross-examination unless
  

22   we're ready for a break for the court reporter?
  

23       JUDGE CLIFTON:  Yes, we are ready for a break, but I don't
  

24   want anybody to move.  The first part of our break will be
  

25   remaining seated.  Is there anyone who would like to question
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 1   Mr. Blaufuss with regard to Exhibit 109 before determining
  

 2   whether you have any objection?  There is no one.  Is there any
  

 3   objection to the admission into evidence of Exhibit 109?  There
  

 4   is none.  Exhibit 109 is admitted into evidence.
  

 5           (Thereafter, Exhibit Number 109 was
  

 6            received into evidence.)
  

 7       JUDGE CLIFTON:  Is there anyone who would like to question
  

 8   Mr. Blaufuss regarding Exhibit 110?  None.  Are there any
  

 9   objections to the admission into evidence of Exhibit 110?
  

10   There are none.  Exhibit 110 is admitted into evidence.
  

11            (Thereafter, Exhibit Number 110, was
  

12            received into evidence.)
  

13       MR. ENGLISH:  Am I instructed to sit down?
  

14       JUDGE CLIFTON:  You are.  We go off record at 10:36.
  

15       (Whereupon, a break was taken.)
  

16       JUDGE CLIFTON:  We're back on record at 10:52.
  

17           Mr. English, how would you like to proceed?
  

18       MR. ENGLISH:  Thank you, your Honor.  Chip English.
  

19           Your Honor, conveniently, as the break was about to
  

20   start, Mr. Ahlem arrived.  And, therefore, it seems to me it's
  

21   a perfect time for Mr. Blaufuss to accede the witness chair and
  

22   me to accede the lectern to Mr. Ahlem and Mr. Vetne.  So
  

23   Mr. Blaufuss will be back later.
  

24       JUDGE CLIFTON:  Thank you.
  

25       MR. VETNE:  John Vetne representing Hilmar Cheese.
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 1       JUDGE CLIFTON:  Is there any written statement that will
  

 2   accompany Mr. Ahlem's testimony?
  

 3       MR. VETNE:  There is nothing for distribution.  He has
  

 4   notes for himself.
  

 5       JUDGE CLIFTON:  All right.  Very fine.  Mr. Ahlem, is this
  

 6   the first time you have testified in this proceeding?
  

 7       MR. AHLEM:  Yes.
  

 8       JUDGE CLIFTON:  I'll swear you are in.  If would raise your
  

 9   right hand, please.
  

10       Do you solemnly swear or affirm under penalty of perjury
  

11   that the evidence you will present will be the truth?
  

12       MR. AHLEM:  Yes.
  

13       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

14   name.
  

15       MR. AHLEM:  James Ahlem, J-A-M-E-S, A-H-L-E-M.
  

16       JUDGE CLIFTON:  Thank you.  I think everyone can hear you
  

17   loud and clear; is that correct?  Good.  All right.  Thank you.
  

18   Mr. Vetne, you may proceed.
  

19       MR. VETNE:  Yes, thank you.
  

20                        DIRECT EXAMINATION
  

21   BY MR. VETNE:
  

22      Q.  Mr. Ahlem, you're appearing here in somewhat unique
  

23   capacity.  You are a dairy farmer; is that correct?
  

24      A.  Yes.
  

25      Q.  Okay.  And you also have a role with Hilmar Cheese
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 1   Company; is that correct?
  

 2      A.  Yes.
  

 3      Q.  You have an ownership interest in the company?
  

 4      A.  Yes, I do.
  

 5      Q.  And you serve on the Board of Directors?
  

 6      A.  Yes.
  

 7      Q.  And you are Chairman of the Board of Directors?
  

 8      A.  Yes, currently I'm Chairman.
  

 9      Q.  And you have made some notes for yourself to read which
  

10   describes some of your personal history and the history of
  

11   Hilmar cheese; is that correct?
  

12      A.  Yes.
  

13      Q.  Proceed, please.
  

14      A.  Thank you.  Like I said, my name is Jim Ahlem, and
  

15   along with my wife Carol, we operate James Ahlem Dairy and
  

16   Jade Jerseys, milking a total of about 2,600 Jerseys in Hilmar,
  

17   California.  We also are in a partnership with my two sons in
  

18   Foothill Farms, milking 2,400 Jerseys in Denair, California.
  

19   I'm a founding owner of Hilmar Cheese Company and currently
  

20   serve as Chairman of the Board.  I also serve as Treasurer on
  

21   the California Milk Advisory Board.  Over the years, I have had
  

22   the opportunity to serve on many other boards, including
  

23   National Dairy Board for six years, the last two as Vice-Chair
  

24   of DMI; National All-Jersey for 15 years, five as President;
  

25   and many other local state organizations.
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 1       JUDGE CLIFTON:  Slow down please.  Thank you.
  

 2       MR. AHLEM:  Okay.  I will.
  

 3           Community-wise, I was a Hilmar volunteer firefighter
  

 4   for 27 years, a 4H leader, involved in church leadership, and
  

 5   many other activities that most parents do as their kids grow
  

 6   up.
  

 7           I was born and raised in Hilmar with two brothers and
  

 8   two sisters, and all but one sister are still in the dairy
  

 9   business.  I live on the home farm that was settled by my
  

10   grandparents in 1902.  I attended Hilmar schools, Oregon State
  

11   University, Modesto Junior College, and graduated from CSU
  

12   Fresno with a BS degree in Animal Science.
  

13           Carol and I were married in 1974, and we're still
  

14   having a blast.  After school, we came home to Hilmar and I
  

15   farmed for my brothers for about three years.  I started my own
  

16   dairy in November, in 1978 on a facility rented from my uncle
  

17   that was across the street from the home farm.  I started with
  

18   125 cows and one employee who did the milking, and I did the
  

19   feeding, the farming, and everything else.  Milk prices at that
  

20   time were not great and interest rates were as high as 18
  

21   percent, so with those conditions, we decided to start a
  

22   family.  Two boys in 15 months were a good start, and a
  

23   beautiful daughter a couple of years later.  We stayed on the
  

24   rental dairy for about six years and moved back to the home
  

25   farm when the dairy herd had grown to about 500 cows.
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 1           About two years before that is when the dream of Hilmar
  

 2   Cheese began.  I would like to step back a little bit and share
  

 3   some things about my father.  He started his dairy in the early
  

 4   1930's and built one of the first Grade A milk barns in the
  

 5   area, about 1935.  As a side light, I still use that barn
  

 6   today, that's where I milk my hospital cows.  Dad was a thinker
  

 7   and a risk taker and innovator.  So in the late 1950's, his
  

 8   brother and a couple of neighbors set up a bottling plant in
  

 9   Hayward, California, and began selling fluid milk through a
  

10   cash-and-carry store at that plant.  They expanded with a
  

11   second plant in nearby San Leandro.  That was not an easy
  

12   business, but away to get a little more money for their quality
  

13   product marketed under the All-Jersey milk label.  And in late
  

14   1960's, when pooling was created, it basically put them out of
  

15   business in just a couple years.  Regulatory environment was
  

16   not good for us then.
  

17           Back to Hilmar Cheese.  In the early '80's,
  

18   Dr. Tony Ernstrom did research on cheese yield from high
  

19   protein milk from Jersey cows, and discovered that milk from
  

20   Jerseys and other high-component breeds, had significantly
  

21   higher yields.  Out of 100 pounds of Jersey milk, you would get
  

22   12 to 13 pounds of cheese, compared to 9 to 10 pounds from
  

23   conventional milk.  With this information and much work and
  

24   support from National All-Jersey, we were able to go to our
  

25   co-ops that we knew were making cheese with our milk and
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 1   request a premium for our high-yielding milk.  This was
  

 2   something new to them and they agreed to a small amount, which
  

 3   was a start.  But when we continued to ask for closer to full
  

 4   value, we were told if we wanted more money for our milk, to
  

 5   build our own plant.
  

 6           We are thankful for that advice everyday.  A group of
  

 7   about six or seven of us began to do some legwork to see if we
  

 8   could make this happen.  It was at that time we hired
  

 9   John Jeter to consult and run some numbers on building a plant.
  

10   At that time, about 45 percent of cheese consumed in California
  

11   came from out-of-state and we had a customer that agreed to
  

12   take all our production and pay us in 15 days -- and this was
  

13   all done on a handshake.
  

14           We put some good numbers together and invited producers
  

15   with high-component milk in the area to join us, and we formed
  

16   a group of 13 to begin financing efforts.  We talked to many
  

17   banks, and the only way to make it work was to sign continuing
  

18   guarantees.  We put everything we owned on the line for this
  

19   endeavor.
  

20           For my wife and I, who are really still just getting
  

21   started at 32 years of age, with two children of four and five
  

22   years old, and my wife pregnant with our third, it was an
  

23   unbelievable risk, even though for us it was an easy decision.
  

24   We were surrounded by people who were successful, but
  

25   like-minded, and who we had immense trust.  We set the company
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 1   up as a private corporation because it was important that it
  

 2   remain in the hands of the owners with high-component milk
  

 3   because of the way we were going to pay for milk.  We paid off
  

 4   a cheese yield formula that basically pays you for how much
  

 5   cheese your milk makes subject to a regulated minimum prices,
  

 6   which gave high-component milk good premiums.  We started
  

 7   production in 1984 and exceeded our five-year projections in
  

 8   about 18 months due to a large processor that failed and left
  

 9   many dairy producers without a home for their milk.  We were
  

10   able to help as many as we could, which put us way ahead of
  

11   schedule.
  

12           We continued to look for ways to get more value out of
  

13   our milk supply, and started investing in research.  We had a
  

14   whey stream that was, at that time, a disposal problem and
  

15   needed to be dealt with because of all the environmental
  

16   regulations for disposal.  The solution was a start investing
  

17   to process whey and extract protein and lactose.  We built a
  

18   protein plant in about 1991.  Since that time, we have invested
  

19   hundreds of millions of dollars refining those processes, and
  

20   millions more in research and development to find new ways to
  

21   use the high value products that we are producing.  We take
  

22   tremendous pride in our R and D efforts and feel we are one of
  

23   the leaders in the industry in this area.
  

24           Over the years we have had tremendous growth of about
  

25   20 percent per year.  We also spend a tremendous amount of
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 1   effort planning and implementing our vision, and developing a
  

 2   culture that benefits our employees, our owners, and our
  

 3   producers.
  

 4           Our board meets twice monthly, and the second and third
  

 5   generation owners are invited to attend both meetings.  We feel
  

 6   very strongly that they need to be able to see how we govern
  

 7   and be able to learn our culture and participate in our ongoing
  

 8   discussions.  We have several G-2's -- by G-2's I mean second
  

 9   generation owners, I'm sorry -- several G-2's that are on the
  

10   board, as some of the founding owners have passed away.  There
  

11   is an interview process that the G-2's interested in serving on
  

12   the board go through before being appointed.  We work extremely
  

13   hard on succession planning throughout the business, including
  

14   ownership.
  

15           We are continuing to grow with our powder facility, due
  

16   to begin production in December.  This is a new area for us and
  

17   this investment is an area that will help us to be able to
  

18   diversify and give us flexibility to take advantage of changing
  

19   markets.
  

20           I would like to comment about our producers, as we both
  

21   need each other.  I'm very protective of our shippers, in part,
  

22   because I am one of them.  I do generate a lot of my income
  

23   from my dairy.  Owners get paid the exact same way that all
  

24   producers are paid.  They work extremely hard to produce the
  

25   kind and quality of milk that enables us to get the best value
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 1   and the highest return for that milk.  We have a unique payment
  

 2   system called a Market Basket Price that takes into account
  

 3   different markets and products and prices they generate, to
  

 4   give the best returns.  We strive to educate our producers to
  

 5   what kind of milk generates those best returns.  Many of them
  

 6   understand these signals and reap benefits from these premiums.
  

 7   Hilmar has paid some of the highest premiums in the state,
  

 8   year-after-year.
  

 9           In closing, I have tremendous concern with Proposal 1.
  

10   I fully understand the negative impact on our company.  It
  

11   could possibly have a negative affect on our producers who
  

12   lower premium.  Many of them have made huge investments to
  

13   produce milk that generates premiums that pay them fairly for
  

14   their milk.  As an owner of Hilmar Cheese, we took unbelievable
  

15   risks in very difficult times to start this company and have
  

16   been very successful.  I feel we have, over the years,
  

17   benefitted all dairy farmers in the state, by not only driving
  

18   higher premiums, but the investment we have made to drive
  

19   innovation.  I sometimes wonder if other processors or co-ops
  

20   had made the same type of investment in technology and research
  

21   and development that we have, where would our industry be
  

22   today?  We built this company to generate a profit and returns
  

23   that allow to us reinvest in value-added ideas and equipment
  

24   that have potential returns to the entire industry.
  

25           If this proposal is adopted, we will still grow, and we
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 1   will invest, but it will make it extremely difficult to do so
  

 2   in California.
  

 3      Q.  Thank you, Mr. Ahlem.  In your last sentence you are
  

 4   referring to Proposal Number 1?
  

 5      A.  Yes.
  

 6       JUDGE CLIFTON:  I do need some spellings.
  

 7       MR. VETNE:  Okay.  Pay attention, Mr. Ahlem, because I'm
  

 8   not sure I can help her.
  

 9       JUDGE CLIFTON:  When you first started, Mr. Ahlem, and you
  

10   were talking about your background, you talked about the
  

11   companies that you were associated with, you and your family.
  

12   I would like you to go over those entities again, please.  I
  

13   think there were three different companies that you have.
  

14       MR. AHLEM:  There's some different boards that I served on.
  

15       JUDGE CLIFTON:  Well, okay, let's start with J Jerseys.
  

16       MR. AHLEM:  Oh, Jade, J-A-D-E.
  

17       JUDGE CLIFTON:  Jade.  J-A-D-E, Jade Jerseys.
  

18       MR. AHLEM:  That is a second dairy we have.
  

19       JUDGE CLIFTON:  It is a what?
  

20       MR. AHLEM:  That's a second small dairy we have on a lease
  

21   facility, that my wife and I own.
  

22       MR. VETNE:  Second small dairy farm.
  

23       JUDGE CLIFTON:  All right.  What's the name of the first
  

24   one?
  

25       MR. AHLEM:  James Ahlem Dairy.
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 1       JUDGE CLIFTON:  Your name, James Ahlem Dairy, and then Jade
  

 2   Jerseys.  And talk to me about Foothill Farms.
  

 3       MR. AHLEM:  Foothill Farms is a partnership with my two
  

 4   sons, we're minority.  We only own about ten percent of that
  

 5   operation.
  

 6       JUDGE CLIFTON:  And the place in California where it's
  

 7   located.
  

 8       MR. AHLEM:  D-E-N-A-I-R.
  

 9       JUDGE CLIFTON:  All right.  I have to say, I absolutely
  

10   love the sentence that "we were married in 1974 and are still
  

11   having a blast."
  

12       MR. AHLEM:  41 years.
  

13       JUDGE CLIFTON:  Then, another spelling, John Jeter.
  

14       MR. AHLEM:  Yes.  J-E-T-E-R.
  

15       JUDGE CLIFTON:  Okay.
  

16       MR. VETNE:  What, Mr. Ahlem, what role did Mr. Jeter play
  

17   in Hilmar Cheese?
  

18       MR. AHLEM:  Eventually, John was our first employee, was
  

19   our CEO, until September of this year.
  

20       MR. VETNE:  Thank you.
  

21       JUDGE CLIFTON:  Tony Ernstrom?
  

22       MR. AHLEM:  Yes.
  

23       JUDGE CLIFTON:  Do you know how he spells his name?
  

24       MR. AHLEM:  I spell it E-R-N-S-T-R-O-M.  There may be
  

25   someone else here that knows if that is the correct spelling.
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 1       JUDGE CLIFTON:  And then there's a kind of cow, and I don't
  

 2   know this cow, I wrote down "Hosta"?
  

 3       MR. VETNE:  I think he said hospital cow.
  

 4       MR. AHLEM:  Oh, hospital cows.  My sick cows.  I currently
  

 5   still milk them in the original, my father's original milk
  

 6   barn.
  

 7       JUDGE CLIFTON:  Oh, okay.  So that's the farm that, the
  

 8   barn that was built in 1935?
  

 9       MR. AHEM:  Yes.
  

10       JUDGE CLIFTON:  All right.  Okay.  Then, thank you.
  

11           Thank you, Mr. Vetne.
  

12   BY MR. VETNE:
  

13      Q.  Okay.  I was going to ask you about hospital cows.
  

14   Those are -- those are cows that you have taken out of
  

15   commercial production and isolated separate from the herd, and
  

16   treat them until they return to health or you decide what to do
  

17   with the problem; is that correct?
  

18      A.  Yes, we keep those cows separate and any antibiotics we
  

19   have given them is until the withdrawal period is complete
  

20   before we reintroduce them into the herd.
  

21      Q.  Okay.  And I wanted to ask you about your Market Basket
  

22   payment system to which you referred.  Is it correct that
  

23   Hilmar essentially looks at the finished products it makes,
  

24   combination, cheese, whey products, other things, and measures
  

25   the return that the plant gets for the sale of those products,
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 1   and takes that revenue and moves it into the producer milk
  

 2   check in relation to that return that you find in the
  

 3   marketplace?
  

 4      A.  Yes.  And that's also in relationship to the components
  

 5   of the milk that was used to make that product from the
  

 6   individual producers.
  

 7      Q.  Okay.  And would it be correct to say that that Market
  

 8   Basket of products can vary from time to time?  Cheese, whey,
  

 9   the various products that you make?
  

10      A.  Yes.
  

11      Q.  Okay.  And in turn, producer revenue would vary along
  

12   with that, correct?
  

13      A.  Yes or premiums.
  

14      Q.  Okay.  And if -- if a regulated system imputes to
  

15   Hilmar Cheese a product in a regulated Market Basket, that is
  

16   not in your commercial Market Basket, how does that affect your
  

17   ability to translate your Market Basket revenues to your
  

18   producers?
  

19      A.  What do you mean by the regulatory imputes?
  

20      Q.  If the regulatory system, for example, imputes to you
  

21   certain revenue from sale of dry whey, which that's not in your
  

22   basket of products, correct?
  

23      A.  Uh-huh.
  

24      Q.  But if the system imputes to you that revenue and
  

25   requires that it be transferred to producers in some form, will
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 1   that adversely affect your ability to take the products that
  

 2   you make and translate to the producers?
  

 3      A.  Yes.  Yes.  If we don't make a product, we're not
  

 4   generating any revenue off of it to put into our formula to
  

 5   reward our producers for that type of product.
  

 6      Q.  Okay.  You refer to --
  

 7       JUDGE CLIFTON:  Mr. English?
  

 8       MR. ENGLISH:  Well, I think Mr. Vetne asked a predicate
  

 9   question about whether or not they manufacture dry whey, and I
  

10   heard, uh-huh.  And so I think maybe it would help if the
  

11   record was clear as to what the "uh-huh" meant.  So I don't
  

12   know if you want to fix that or not.
  

13       MR. VETNE:  I do.  Sometimes -- sometimes I get distracted,
  

14   and I'm not good at multi-tasking, so I didn't hear the
  

15   "uh-huh".
  

16   BY MR. VETNE:
  

17      Q.  So you do not make dry whey; is that correct?
  

18      A.  No, we don't.
  

19      Q.  Okay.  And you don't have any current plans to make dry
  

20   whey; is that correct?
  

21      A.  No.
  

22      Q.  Okay.  Have you ever made dry whey?
  

23      A.  No.
  

24      Q.  Okay.
  

25       JUDGE CLIFTON:  Well, when you extract from the whey stream
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 1   what you extract, those were two things, right, protein and
  

 2   lactose?
  

 3       MR. AHLEM:  Yes.
  

 4       JUDGE CLIFTON:  So in what form is the protein when you
  

 5   extract it?  What do you do with it, I guess?
  

 6       MR. AHLEM:  It is liquid and we dry it to different
  

 7   concentrations.  We have a process over the years, we add
  

 8   further value to those proteins.
  

 9   BY MR. VETNE:
  

10      Q.  Let me ask some questions and maybe we'll clarify that.
  

11   You do not take the whey stream that comes out of cheese
  

12   production and simply dehydrate it until it turns into a
  

13   powder, dry whey?
  

14      A.  No.
  

15      Q.  Okay.  You take the whey and -- and separate the
  

16   proteins from the lactose, and you make a protein-concentrated
  

17   product and a lactose?
  

18      A.  Yes.
  

19      Q.  Thank you.  You mentioned a large processor that failed
  

20   in 1984.  What kind of processor was that?  A fluid
  

21   manufacturing?
  

22      A.  Yeah, I think they were fluid.  That's way back when.
  

23   I don't remember the name, but someone here may.
  

24      Q.  Okay.  So let me see if I got, just understand the
  

25   context.  There was a plant buyer of milk that had a producer
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 1   milk supply, and that buyer failed, and there was milk
  

 2   available to Hilmar to process into cheese?
  

 3      A.  Yes.  That was a real critical point, because when that
  

 4   company did fail, they were calling up their shippers and
  

 5   saying, "We're not picking your milk up tomorrow."  So it was
  

 6   really a dire thing that needed to be addressed in the whole
  

 7   industry, not just us stepped up.
  

 8      Q.  Okay.  You talked a little bit about your Board, you
  

 9   Board activities.  The high bar that you, the company, creates
  

10   for membership on the Board.  Were you on the Board when the
  

11   decision was made by Hilmar to invest in a cheese plant in
  

12   Dalhart, Texas?
  

13      A.  Yes.
  

14      Q.  Okay.  Can you describe a little bit about the process
  

15   and considerations that went into that decision to invest in
  

16   capacity in Texas rather than someplace else?
  

17      A.  Yes.  We had been looking to grow.  Like I said, we
  

18   were on, we have always been on a pretty steep growth mode, and
  

19   we -- we were looking all the time.  And we looked in
  

20   California, we looked in Utah, Idaho, and then this group from
  

21   Texas came to us and wanted us to build a plant.  They had some
  

22   farmers out there that thought the dairy industry would be good
  

23   for them.  They recruited us, they had dairy, a lot of open
  

24   space for dairies.  And working through with them we decided
  

25   that it would put us closer to our markets at that time, and
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 1   still does, but this was probably the most logical place to go.
  

 2   And we did look at California, but with unstable regulatory
  

 3   environment that, it was nice to go someplace where we were
  

 4   wanted, is what that boiled down to.
  

 5          Texas worked well with us for economic development,
  

 6   some funds came in from there, and then we decided to build a
  

 7   plant out there.  There was, we kind of felt it was a last
  

 8   frontier for dairy start ups.  A lot of ground, fairly good
  

 9   water, and just, there was a lot of opportunity there, so we
  

10   decided to make our investment in Dalhart, Texas.
  

11      Q.  Okay.  And were you similarly involved in corporate
  

12   decision making as a member of the Board of Directors in the
  

13   investment of a powder facility in California a few miles down
  

14   the road from your Hilmar plant?
  

15      A.  Yes.
  

16      Q.  You were involved in that?  You've described that plant
  

17   as a powder facility.  Find a little bit more.  It is not, it
  

18   is not whey powder, right?
  

19      A.  No, no.
  

20      Q.  And it's not nonfat dry milk, NFDM, that is produced in
  

21   substantial quantities in the U.S., is it?
  

22      A.  No.
  

23      Q.  It is -- it is designed and was planned to produce
  

24   something called skim milk powder, correct?
  

25      A.  Originally it was for whole milk powders.
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 1      Q.  Whole milk powder.
  

 2      A.  Yes.  And then we made a little more investment so we
  

 3   could do either with it.
  

 4      Q.  You can go either way?
  

 5      A.  Yes.
  

 6      Q.  Okay.  And the market for that is, is where?
  

 7      A.  It's international.  A lot of it is exported.
  

 8      Q.  Okay.  This is forward looking in your part.  It hasn't
  

 9   started operations yet?
  

10      A.  No, it is due to start up in December of this year.
  

11      Q.  Okay.  And you hope to be able to produce product there
  

12   that you can market profitability to international buyers,
  

13   correct?
  

14      A.  Yes.
  

15      Q.  Okay.  And at least in part, the success, failure, or
  

16   something in between of that facility, would be heavily
  

17   influenced by regulated prices for milk, whether they are set
  

18   by the State of California or USDA; is that correct?
  

19      A.  Yes, that could be.
  

20      Q.  Okay.  Is there anything else you want to add before I
  

21   sit down and --
  

22      A.  No, just maybe a little more about the powder plant.
  

23   As I said, it was originally designed as a whole milk powder
  

24   plant, because when we first started looking at it, the whole
  

25   milk powder market was very good.  And then, even through the
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 1   planning process, that changed and skim milk, and it is --
  

 2   neither one of them are very good of them right now, but we
  

 3   don't have a short vision, we have a long vision, so that it
  

 4   also gives us just the flexibility to process milk close to our
  

 5   plant in Hilmar.  And three years ago if you told me we were
  

 6   going to invest and build a plant in Hilmar, I would have told
  

 7   you you were crazy but --
  

 8      Q.  Thank you very much.  Okay.  Are you willing to receive
  

 9   some questions by people other than me?
  

10      A.  Sure.
  

11       JUDGE CLIFTON:  Mr. Ahlem, thank you so much for coming
  

12   back.  I know we wanted to get to you Monday, I believe it was,
  

13   and failed to.  We very much appreciate your being here.
  

14           Is there anything you want to add to your testimony
  

15   before I invite questions from others?
  

16       MR. AHLEM:  No.
  

17       JUDGE CLIFTON:  All right.  Who will begin the questioning
  

18   of Mr. Ahlem?  Mr. Beshore?
  

19                        CROSS-EXAMINATION
  

20   BY MR. BESHORE:
  

21      Q.  Good morning, Mr. Ahlem.  I represent the Cooperatives
  

22   that have brought Proposal 1 to the hearing, LOL, and CDI, and
  

23   DFA.  Just a couple of questions.  What -- what -- of the milk
  

24   that you purchase and process at Hilmar, what portion of it is
  

25   Jersey milk today?
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 1      A.  Oh, it's probably around -- around 15, 20 percent.
  

 2   That's all the milk, Jersey milk there is in our area.  We
  

 3   pretty much have it all.  There just isn't that many Jerseys.
  

 4      Q.  You started out, it was basically, were all the
  

 5   founders Jersey --
  

 6      A.  All the founders, yes.  To be an owner at Hilmar
  

 7   Cheese, you have to have Jersey cows.
  

 8      Q.  Okay.  So all the current shareholders are Jersey
  

 9   dairymen?
  

10      A.  Yeah.
  

11      Q.  Okay.  Are you still affiliated with National
  

12   All-Jersey?  If I heard you right, you were on the board, or
  

13   had been on the board for 15 years or so?
  

14      A.  Yeah, I went off about five years ago.  I retired from
  

15   that board.
  

16      Q.  Okay.  Were there other Hilmar producers or involved
  

17   with National All-Jersey?
  

18      A.  There's a Hilmar producer there is, yes.
  

19   Mike Wickstrom is on the National All-Jersey board.
  

20      Q.  Okay.  You are aware that Mr. Metzger testified earlier
  

21   in the hearing?
  

22      A.  Yes.
  

23      Q.  Okay.  And the National All-Jersey supports a Federal
  

24   Order of some terms in California?
  

25      A.  That's what I understand.
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 1      Q.  Okay.  Since Jersey milk and Hilmar has got that
  

 2   commitment to the relationship with Jersey milk and Jersey
  

 3   producers, the California system has never been particularly
  

 4   designed to favor protein pricing, as Mr. Metzger testified;
  

 5   isn't that correct?
  

 6      A.  Yes, that's correct.
  

 7      Q.  So in that respect, a Federal system that did provide
  

 8   pricing incentives for protein milk would be a positive for
  

 9   Jersey producers, wouldn't it?  Would it not?
  

10      A.  Yes.
  

11      Q.  Can you tell me what products are in the Market Basket
  

12   price?
  

13      A.  No, I can't tell you.  Most everything we do make, I
  

14   would not be able to list them.  I don't get into that part of
  

15   the business.
  

16      Q.  Okay.  So when a producer, when a Hilmar producer gets
  

17   the Market Basket price, does it list out, like, you know, two,
  

18   or three, or four, or five, or six different components or
  

19   different categories of prices?
  

20      A.  It is listed as a Market Basket premium.  The
  

21   calculations are proprietary.
  

22      Q.  Okay.  So it is a blended premium?
  

23      A.  Yes.
  

24      Q.  Of the elements that are in the Market Basket?
  

25      A.  Uh-huh.
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 1      Q.  That's a yes?
  

 2      A.  Yes, sorry.
  

 3      Q.  Thank you.  I'm sorry.  Okay.  And so in the California
  

 4   system, Hilmar producers get, setting aside quota, get an
  

 5   overbase price.
  

 6      A.  Correct.
  

 7      Q.  Correct?  Which is, itself, a blended price of all the
  

 8   uses in the market?
  

 9      A.  To my understanding, yes.
  

10      Q.  And that includes Class 1, which Hilmar doesn't itself
  

11   process, but that's part of the overbase price, the Class 1
  

12   values, correct?
  

13      A.  Yes.
  

14      Q.  And the Class 2 values, and Class 3 values, and the
  

15   Class 4, all values in the California system, correct?
  

16      A.  That's my understanding.
  

17      Q.  Okay.  When did you, maybe you testified about this to
  

18   Mr. Vetne and I apologize if I missed it, but when was the
  

19   Dalhart move made?  When was it?
  

20      A.  It was probably about six years ago, six, seven years.
  

21   I can't keep track of time anymore, it goes too fast.
  

22      Q.  And one of the motivating elements there was the
  

23   unstable regulatory environment in California?
  

24      A.  Yes.
  

25      Q.  Okay.  Thank you.  I don't have any other questions.
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 1       JUDGE CLIFTON:  Who next has questions for Mr. Ahlem?
  

 2   Mr. Vlahos?
  

 3                        CROSS-EXAMINATION
  

 4   BY MR. VLAHOS:
  

 5      Q.  John Vlahos.
  

 6          Good morning.  This is just to complete the record.
  

 7   You mentioned the processor who went out of business and you
  

 8   couldn't recall the name?
  

 9      A.  No.
  

10      Q.  Would this refresh your -- does it sound like it was
  

11   Knudsen?
  

12      A.  I'm guessing it could have been.  That rings a bell.
  

13      Q.  Okay.
  

14      A.  It is been about 1994, probably.
  

15      Q.  Yeah.  Okay.  It might be interesting for you to note
  

16   in the record, that when pooling went into effect in July 1969,
  

17   there was a suit to prevent its going into effect that was
  

18   sponsored by a Knudsen.  It's an odd coincidence.
  

19       JUDGE CLIFTON:  Mr. Vlahos, would you spell Knudsen?
  

20       MR. VLAHOS:  K-N-U-D-S-E-N.
  

21       JUDGE CLIFTON:  Thank you.  Who else has questions for
  

22   Mr. Ahlem?  Mr. DeJong.
  

23       MR. DeJONG:  James DeJong, Hilmar Cheese.
  

24                        CROSS-EXAMINATION
  

25   BY MR. DeJONG:
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 1      Q.  Just a quick follow up question on something
  

 2   Mr. Beshore asked you.  In regards to the decision to make the
  

 3   Dalhart plant, you mentioned that an unstable regulatory
  

 4   environment was part of that decision?
  

 5      A.  Yes.
  

 6      Q.  Was a primary factor in that unstable regulatory
  

 7   environment, in fact, the Class 4b price at the time that had a
  

 8   much higher whey factor and it was making returns very
  

 9   problematic?
  

10      A.  Yes.
  

11      Q.  I have no further questions.
  

12       JUDGE CLIFTON:  Does anyone else have questions for
  

13   Mr. Ahlem?  I see none.  Mr. Ahlem, is there anything else you
  

14   would like to add?
  

15       MR. AHLEM:  No, I appreciate I would be able to be here.
  

16       JUDGE CLIFTON:  Me, too.  I appreciate you being here.  I
  

17   appreciate so much your enterprise, your energy.
  

18   Congratulations on all you have accomplished and I wish you
  

19   well.
  

20       MR. AHLEM:  Thank you very much.
  

21       JUDGE CLIFTON:  Mr. Francis?
  

22       MR. FRANCIS:  Sorry.  Will Francis, USDA.  Sorry, I was
  

23   late getting back here.
  

24           First, I just wanted to thank you very much for
  

25   appearing here today.  Thank you for doing your civic duty
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 1   trying to serve on the jury duty, and also, your civic duty for
  

 2   appearing as a dairy farmer and representative of Hilmar in our
  

 3   hearing here.
  

 4           I just wanted to explore, and I'm not sure you are the
  

 5   right person to ask some of the questions to.  You have got
  

 6   experience working in the California system, but also with your
  

 7   Dalhart, Texas plant, have some experience interacting with the
  

 8   Federal Order in the Central Order.  So can you give us any
  

 9   comments relative to your interactions in the Federal Order
  

10   system?
  

11       MR. AHLEM:  I'm probably not the one to ask that.  I don't,
  

12   we kind of take a higher level look at the business.  I don't
  

13   get involved in the pricing issues or the orders or the Federal
  

14   Orders, either.
  

15       MR. FRANCIS:  Okay.  That's fine.  Thank you very much.
  

16       JUDGE CLIFTON:  Do you know who does, Mr. Ahlem?
  

17       MR. AHLEM:  In our company?
  

18       JUDGE CLIFTON:  Yes.
  

19       MR. AHLEM:  We have multiple people that work on that for
  

20   us.  We have our milk procurement, Al Zolin is one of them, he
  

21   does a pretty good job for us.
  

22       JUDGE CLIFTON:  Good.  He'll be coming back, so that's good
  

23   to know.
  

24       MR. AHLEM:  Good.  Good.
  

25       JUDGE CLIFTON:  Thank you so much.
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 1       MR. ENGLISH:  Chip English.  Recall Mr. Blaufuss.  And I
  

 2   was complete with direct, so he's available for, I think now
  

 3   called questions by others, also known as cross-examination.
  

 4       JUDGE CLIFTON:  Mr. Blaufuss, you remain sworn.  Would you
  

 5   again state and spell your name?
  

 6       MR. BLAUFUSS:  Rob Blaufuss, B-L-A-U-F-U-S-S.
  

 7       JUDGE CLIFTON:  Thank you.  Who will ask the first
  

 8   cross-examination questions of Mr. Blaufuss?  Ms. Hancock.
  

 9                       CROSS-EXAMINATION
  

10   BY MS. HANCOCK:
  

11      Q.  I just want to shake things up a little bit and change
  

12   the order.  Nicole Hancock.  Good morning.
  

13      A.  Good morning.
  

14      Q.  Prepared statement Exhibit 109.  Is it -- was it fair
  

15   to say that collectively you have taken the position that in
  

16   California, under the California State Order system, that there
  

17   is no disorderly market conditions?
  

18      A.  Based on what we feel is disorder, I would definitely
  

19   say that we view the producer-handler issue that currently is
  

20   allowed to operate in the state as creating issues, and I
  

21   believe, I think we would consider it to be disorderly to a
  

22   certain level, but we don't view the system as a whole as being
  

23   in this extreme state of disorder.
  

24      Q.  And I think -- I think what you described in your
  

25   testimony, you actually called it a competitive issue, right?
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 1   So I'm looking at page 8 of your testimony, and at the top of
  

 2   the page, which is a carry over from the paragraph on page 7,
  

 3   the last sentence says, "the main source of increased
  

 4   competition for fluid milk sales over the past year has not
  

 5   come from," oh wait, I'm not even in the right section.  Hang
  

 6   on one second.  I'm just reading the wrong sentence.  "While
  

 7   competition for fluid milk sales," hold on -- yeah.
  

 8           It is the last sentence, I'm sorry.  "The main source
  

 9   of the increased competition for fluid milk sales over the
  

10   last, over the past year, has not come from out-of-state
  

11   plants, but rather in-state producer-handlers."  Is that what
  

12   you are referring to?
  

13      A.  Yes.
  

14      Q.  Okay.  So are you saying that that is disorderly market
  

15   conditions in California?
  

16      A.  I think there are, regardless if you are in a
  

17   California State Order or if you are in a Federal Order, there
  

18   is always going to be issues in the system.  And I think it
  

19   doesn't matter if you are talking to processors, and I would
  

20   tend to think there's things in the Federal Order structure
  

21   that the co-ops would like to see changed.  Now, I don't know
  

22   that, but I just believe that to be the case.
  

23          I think talking about the producer-handlers, and the
  

24   through agreements throughout the state, throughout the years,
  

25   they have been allowed to have a regulate price advantage in
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 1   the marketplace, and we feel that that does create some
  

 2   disorder in the Class 1 space.
  

 3      Q.  And are you referring to the exempt quota that they
  

 4   hold?
  

 5      A.  Correct, the exempt quota.
  

 6      Q.  And do you know how much exempt quota there is as
  

 7   compared to the pool?
  

 8      A.  I anticipated some questions on this.  I believe as of
  

 9   September, this is August 2015, there was roughly 20 million
  

10   pounds of exempt quota, 21 million pounds in Class 1.
  

11      Q.  Do you know what percentage of the pool that
  

12   represents?
  

13      A.  I don't have that number in front of me, I don't
  

14   believe.  Just total pounds.
  

15      Q.  But a small percentage, right?  Less than one percent?
  

16      A.  If you are looking at it on a basis of total pounds in
  

17   the pool, it is a small percentage.  But if you also look at
  

18   the exact same exhibit you will see that the total
  

19   producer-handler volume in Class 1 is, call it a hundred
  

20   million pounds.  Of that, roughly 21 percent is exempt.  You
  

21   compare the actual volume on a percentage basis of how much
  

22   milk producer-handlers account for for the California Class 1
  

23   space, and I believe the data here for this single month will
  

24   show it is north of 20 percent of the Class 1 market.  So for
  

25   you to compare on the total pounds in the pool, in my opinion,
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 1   that's a red herring.  That's not a comparison that really
  

 2   matters.  Because in our space, producer-handlers are
  

 3   predominantly Class 1, and that's who we're competing against
  

 4   in the Class 1 space.  So the fact that there may be one
  

 5   percent, I think is the number I remember hearing or a very
  

 6   small number in the total pool, to us it doesn't matter.  It is
  

 7   apt to look at how much percent are they of the Class 1 space.
  

 8      Q.  And -- and are you saying that the producer-handlers
  

 9   are 21 percent of the Class 1 or that the exempt quota that
  

10   they hold is 21 percent of the Class 1?
  

11      A.  The total pool pounds of the Class 1 product was 452
  

12   million pounds in Class 1.  The total, I believe I'm reading
  

13   this correctly, total producer-handler Class 1 pool utilization
  

14   was 100 million pounds.  Of that, they enjoyed 20 percent, I
  

15   think if you rough math, 21 million pounds of 100 million pound
  

16   total is going to equal 21 percent, roughly.
  

17      Q.  Okay.  So help me understand what about their -- their
  

18   -- is it the exempt quota that you are saying gives them the
  

19   price advantage that creates disorderly market conditions in
  

20   California?
  

21       MR. ENGLISH:  I object to the characterization.  I think he
  

22   specifically avoided using the term disorderly marketing
  

23   conditions.
  

24       JUDGE CLIFTON:  Yeah, when Mr. Blaufuss began to speak
  

25   about this he was very precise, and he mentioned the word
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 1   disorderly, but not as an overall disorderly marketing
  

 2   condition in California.
  

 3           When Ms. Hancock asked him on cross-examination about
  

 4   whether the exempt producer-handlers created disorderly
  

 5   conditions, he responded in such way as to use the word
  

 6   disorderly, but not the specific phrase disorderly marketing
  

 7   conditions in California.  So we're walking a tightrope here.
  

 8   I note your objection, Mr. English, but I'm going to allow
  

 9   Ms. Hancock to ask the questions the way she wants, and
  

10   Mr. Blaufuss to respond accordingly.  So would you ask that
  

11   last question again, Ms. Hancock?
  

12       MS. HANCOCK:  Well, I want to make sure that the record's
  

13   clear on this, because, and actually, I just want to understand
  

14   what your position is as well.  So let's back up again, and
  

15   maybe there is -- do you distinguish between saying that there
  

16   is disorder and saying that there is disorderly market
  

17   conditions?
  

18          MR. BLAUFUSS:  I'm not sure I'm understanding that
  

19   question.
  

20   BY MS. HANCOCK:
  

21      Q.  Well, I mean, I guess, my original question was do you
  

22   think that there are disorderly market conditions?  And I
  

23   understood your answer to say, yes, the producer-handler
  

24   situation does create disorder.  And so I guess I tied the two
  

25   together.  Am I incorrect in tying those two together?
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 1      A.  I'll answer the question, and I'm not sure that I'm
  

 2   answering the question you are asking, but it is how I'm
  

 3   interpreting it.  I believe we would view the producer-handlers
  

 4   to be, from time to time, and I think increasingly in the last
  

 5   year, to be disruptive in the Class 1 space.
  

 6      Q.  Do you equate disruptive with disorderly market
  

 7   conditions?
  

 8      A.  Well, if you want to get back to the definition of what
  

 9   we feel is disorderly marketing conditions.  In my purview,
  

10   that definition is to one, and foremost 1) being the Class 1
  

11   fluid plants are being adequately served; and 2) is there
  

12   inefficient movements of milk going on in the marketplace?
  

13          And so by that definition, no, I don't feel that they
  

14   are disorderly.  Producer-distributors are not impacting our
  

15   ability to get milk and they are not, I guess in my purview,
  

16   they are not necessarily causing milk to move outside the state
  

17   in and of itself.
  

18      Q.  Okay.  So I appreciate that.  And even in the objection
  

19   because I think we clarified it on the record for what your
  

20   position is.
  

21           So when you say that the producer-handlers create
  

22   disruption, do you mean competitive disruption, that they have
  

23   displaced sales for your company, Dean Foods?
  

24      A.  Yes.  I believe that's a fair representation.
  

25      Q.  Okay.  So sales that you would otherwise have if they
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 1   weren't there?
  

 2      A.  I can't say absolutely that we would have had them.  I
  

 3   mean, I, we are definitely of the belief that the regulatory
  

 4   price advantage that they enjoy helps them to gain additional
  

 5   sales, compared to fully regulated, similarly situated
  

 6   handlers.
  

 7      Q.  And can you give me any examples of when that has
  

 8   occurred?
  

 9      A.  I think we'll be discussing this in greater detail when
  

10   we actually have our full producer-handler discussion.
  

11      Q.  Okay.  But you have said in this testimony here, in
  

12   Exhibit 109, that there are disruptions that are caused, so
  

13   that's what I'm trying to ask about now, is what you are
  

14   talking about when you reference the disruption by the
  

15   producer-handlers.
  

16      A.  What part of the testimony are we looking at, just so I
  

17   can parse out what I'm trying to say in context.
  

18      Q.  Well, the 1) you talked about earlier on in
  

19   Exhibit 109, when you say that there was not disorderly market
  

20   conditions; and then 2) when you couple that with what you have
  

21   said on page 8 about the main source of increased competition
  

22   for fluid milk sales over the past year has not come from
  

23   out-of-state plants, but rather in-state producer-handlers.
  

24           So what I'm trying to figure out is what examples do
  

25   you have where the producer-handlers have displaced your sales
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 1   in a way that is disruptive or that your describing in this
  

 2   testimony?
  

 3      A.  Well, like I just stated, once we have the full
  

 4   discussion on producer-handler, which I believe will happen
  

 5   next week, we will have specific examples that we will provide
  

 6   at that time.  And I think just, it is probably worth saving
  

 7   that discussion for when that happens, because I think it will
  

 8   be much more clearer in the record, than me just -- having
  

 9   someone who is local and is dealing with the competitive
  

10   structure on a day-to-day basis is much better than me trying
  

11   to give you a synopsis of it.
  

12      Q.  Okay.  So as you sit here today, you don't have
  

13   examples to give me?
  

14      A.  I don't have the examples sitting in front of me, but
  

15   we will definitely have the discussion when it comes up next
  

16   week or whenever it does come up.
  

17      Q.  Thank you.
  

18                        CROSS-EXAMINATION
  

19   BY MR. BESHORE:
  

20      Q.  Marvin Beshore.
  

21           Good morning, Mr. Blaufuss.
  

22      A.  Good morning, Mr. Beshore.
  

23      Q.  First, I want to ask, I want to understand, see if I
  

24   can understand your duties and responsibilities with Dean so I
  

25   know where to go or where not to go in some of these areas.  So
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 1   are you involved in milk purchasing decisions, and Dean's
  

 2   plants?
  

 3      A.  I am not the person physically pulling the trigger on
  

 4   the transaction, but I'm involved in, I would say more on the
  

 5   dairy commodity side, but to a certain degree also on the milk
  

 6   supply side.
  

 7      Q.  Okay.  So would that involve any decisions regarding,
  

 8   well, how about in terms of pooling plants and reporting plants
  

 9   in the Federal Order system?
  

10      A.  I'm generally aware.
  

11      Q.  Okay.  Are you involved --
  

12      A.  It's not my decision to make, but really, you know, in
  

13   talking pooling or not pooling in our own individual plants and
  

14   we're predominantly Class 1, so that's not really a space that
  

15   we deal with.
  

16      Q.  Okay.  Do you have any non-Class 1 plants, like Class 2
  

17   plants, where that is a decision-making process?
  

18      A.  Yes.
  

19      Q.  Okay.  Do you -- how many and where are they?
  

20      A.  I believe just one in the Upper Midwest.
  

21      Q.  Okay.  Now, with respect to your -- your testimony here
  

22   on California, I want to talk about first the, you know, the
  

23   current or recent issues with Class 1 supply, which you have,
  

24   which you have mentioned.  Am I correct that the problem arose
  

25   because of mudslides which kept milk from getting out of the
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 1   Valley down to the -- which blocked one of the roads, as I
  

 2   understand it, I guess, from Northern locations, between
  

 3   Northern milk supply locations as shown on some of your figures
  

 4   here, to your LA plants?  City of Industry plants?
  

 5      A.  Yeah, I wouldn't agree with that characterization.  I
  

 6   mean, I think supplies definitely played a role, but this week
  

 7   in particular we had to spike in demand as well, so it was a
  

 8   little bit of a supply issue, but also largely this week was a
  

 9   demand issue.
  

10      Q.  Okay.  But when initially it was a logistical supply
  

11   problem, correct?
  

12      A.  Yeah, and I would say, you know, the week prior it was
  

13   a problem, but it wasn't a severe issue.  This week, with the
  

14   demand spike, it became, you know, the issue that was raised in
  

15   my testimony.
  

16      Q.  Okay.  Would you agree that the decline in milk
  

17   production in California which has been reported and testified
  

18   to as recently as this morning by the dairy farmer, that that's
  

19   a factor in the supply situation in California now?
  

20      A.  I'm sure it's part of the issue, part of the component
  

21   there.  But I also say, I mean, milk supply has been falling or
  

22   declining year over year throughout 2015.  And up until, call
  

23   it September, we had absolutely no issue in getting an adequate
  

24   supply of milk to our fluid plants.
  

25      Q.  Now, Dean Foods, besides purchasing from cooperatives,
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 1   has some of its own milk, farms in California, correct?
  

 2      A.  Yeah, as I stated in my testimony, we are both direct
  

 3   ship and cooperative supply in the State of California.
  

 4      Q.  Okay.  And one or more of your, of your farms in
  

 5   California that the supply Dean, supplies Dean's plant over in
  

 6   Las Vegas, Nevada, correct?
  

 7      A.  That's confidential.  I'm not going to answer
  

 8   specifically about individual producers and where they ship to,
  

 9   other than to say we have direct shipment.
  

10      Q.  I'm not trying to -- trying to get into any individual
  

11   producer identity.  But isn't it correct that Dean has farms,
  

12   has independent dairy farms in California, the milk from which
  

13   it ships to its Las Vegas, Nevada plant?
  

14      A.  There is not a lot of cows in Southern Nevada, so I
  

15   would suspect that predominantly that's going to be California
  

16   milk.  Whether or not that's direct ship, I'm not positive.
  

17      Q.  Okay.  But, so the Dean plant in Nevada, Dean does have
  

18   a plant in Las Vegas, right?  A fluid milk plant?
  

19      A.  Correct.  We have a plant in Las Vegas, and the often
  

20   mentioned plant in Reno as well.
  

21      Q.  Right.  Okay.  So just talking about Las Vegas, I think
  

22   just under, if I understand you correctly, that's predominantly
  

23   supplied from California sources?
  

24      A.  I'm not positive, but I believe that, I don't know that
  

25   we're -- we have Nevada milk in that plant.  I don't know that
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 1   to be true, but I know there's not a lot of cows in that area
  

 2   of, that area of the state.
  

 3      Q.  Okay.  Do you think the shipment from California over
  

 4   to Nevada has anything to do with the tightness in your milk
  

 5   supply for your California plants?
  

 6      A.  I don't think those relationships have changed.  I
  

 7   can't speak to the individual sourcing strategies in volumes
  

 8   because I'm not, that's not my direct role, so I don't that I
  

 9   could answer that question.
  

10      Q.  Okay.  So you are not aware then over the last couple
  

11   of weeks when there's been some, you know, supply challenges
  

12   here in California, whether you were able to divert some of
  

13   your California milk to your California plants and have it
  

14   replaced in Nevada with some cooperative milk over there?
  

15      A.  I believe we have had to move around milk supplies,
  

16   basically because of all the weather that impacted the state.
  

17   So there were changes in our sourcing strategies in the last,
  

18   if I recall, two weeks.
  

19      Q.  Okay.  Are you satisfied that under the current CDFA
  

20   system, which you find to be orderly, that the ability to call
  

21   if you need to for milk for Class 1 would do the job?
  

22      A.  We, as I put in my testimony, we prefer to let the
  

23   market take care of it.  So if we need milk, you know, that's
  

24   an agreement between buyer and seller, we'll do what we have to
  

25   to get milk into our facilities.  I think we would do the call
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 1   provision, which I don't think has ever been enacted in the
  

 2   state.  I could very well be wrong, but I don't believe it has.
  

 3   I think our company view is, if we are relying on a call
  

 4   provision to get milk into our plants, we're already too late
  

 5   in solving the problem.
  

 6      Q.  Okay.  So what you -- so the current -- just so I
  

 7   understand, the current California situation has no shipping
  

 8   requirements under it, correct?
  

 9      A.  That's correct.
  

10      Q.  None to speak of?
  

11      A.  That's correct.  But I would say there's been a
  

12   historical understanding going back TO the Milk Pooling days,
  

13   and I believe Dr. Schiek testified to this, there's an
  

14   understanding of that the milk plants will remain supplied.  So
  

15   there might not be a shipping percentage in the state
  

16   regulation, but there's an implied understanding that they will
  

17   be supplied.
  

18      Q.  Okay.  And you prefer to have it, I think, have them
  

19   supplied on a marketplace basis.  You would prefer to have the
  

20   market work that out, I think you have just said, right?
  

21      A.  Yes.
  

22      Q.  Which would involve, of course, over order charges from
  

23   time to time if they are necessary?
  

24      A.  Yes.
  

25      Q.  Okay.  Let's talk a little bit about the exhibit, the
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 1   Class 2 issue, which in your exhibit, it was 110, the last
  

 2   page.  So this is in response to Mr. Hollon's testimony.  And I
  

 3   appreciate the Nashville column.  I'm sure I would have asked
  

 4   you about it.  So let me see if I, see if I understand what
  

 5   this shows.
  

 6           Mr. Hollon pointed out that from time to time, because
  

 7   of the differences in Class 2 price formulas in California and
  

 8   the Class 2 price in the Federal Order system, from time to
  

 9   time those differences were such that it made it economical for
  

10   milk to move out of California as far as the destinations you
  

11   have depicted here in Table 1 of Exhibit 110.  Is that how you
  

12   heard his testimony?
  

13      A.  I believe that's what he testified to.
  

14      Q.  Okay.  So you are not saying that those price, in your
  

15   testimony here, you are not saying that those price differences
  

16   aren't correct, I mean, he tracked all the correct prices on
  

17   this exhibit, right?
  

18      A.  In doing the regulated minimum class prices on a like
  

19   for like basis, correct.
  

20      Q.  Right.
  

21      A.  But -- if I could add a but to that.
  

22      Q.  Yes?
  

23      A.  In the Federal Order structure, like I state in my
  

24   testimony, Class 2, 3, and 4 stand-alone plants can elect to
  

25   not pool, to elect to not be in the pool.
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 1      Q.  I am going to get to that.  I just want to walk there a
  

 2   step at a time.
  

 3      A.  Okay.
  

 4      Q.  Okay.  So he had the right prices, minimum regulated
  

 5   prices, California versus Federal, and in some months, the
  

 6   difference in those prices, minimum regulated prices, was such
  

 7   that there would be an economic incentive, well, that you could
  

 8   take milk from California, move it to points in the Midwest,
  

 9   I'll just be general, to points in the Midwest, including
  

10   Denver or Kansas City or even Nashville, and lend it at less
  

11   than the applicable Federal Order price, correct?
  

12      A.  I believe that was his assertion, yes.
  

13      Q.  Right.  And it's true, isn't it?
  

14      A.  What I would say to his comparison of that price -- I
  

15   mean, the first thing I want to say is, you know, California
  

16   co-ops, I think the numbers they have used 75, 80 percent of
  

17   the milk supply is who they receive milk from, in total
  

18   California.
  

19      Q.  Okay.  Can you answer my question and then explain what
  

20   you want?
  

21      A.  Yes.  Please ask the question again.
  

22      Q.  The question was, isn't it true that in certain, in
  

23   months from time to time, as Mr. Hollon showed, the price
  

24   difference between the California price and the minimum Federal
  

25   Order price is such that you could take milk for Class 2
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 1   purposes, condensed skim for instance is what was discussed,
  

 2   and move it from California to points in the middle of the
  

 3   county in the Federal Order system and land it at a cost, at a
  

 4   value that was less than the price applicable under the Federal
  

 5   Order system in that area at that time?
  

 6      A.  If the price gap is wide enough, that can happen.
  

 7      Q.  Okay.  And --
  

 8       MR. ENGLISH:  Now, he gets to explain.  You promised him an
  

 9   opportunity to explain.
  

10       MR. BESHORE:  I thought he stopped.
  

11       MR. ENGLISH:  Well, no.
  

12       MR. BESHORE:  He's welcome to please explain.  If the price
  

13   difference is great, nothing can happen.
  

14       JUDGE CLIFTON:  But you used two words in your question,
  

15   you used both value and cost.
  

16       MR. BESHORE:  I meant them to be synonymous.
  

17       JUDGE CLIFTON:  Okay.  So you weren't just using price.
  

18   What was included in cost, transportation?  You know, I got
  

19   confused.
  

20       MR. BESHORE:  Okay.  Minimum regulated value in California,
  

21   plus cost to transport to the destination in Denver or
  

22   Kansas city or Nashville.  Is that how you understood my
  

23   question?
  

24       MR. BLAUFUSS:  Yes.
  

25       MR. BESHORE:  Good.  Now, yes, under certain circumstances
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 1   that can occur?
  

 2       MR. BLAUFUSS:  Yes.
  

 3   BY MR. BESHORE:
  

 4      Q.  And, please?
  

 5      A.  And now I can say my piece?
  

 6      Q.  Yes, you can.
  

 7      A.  The first part, and this will be a, I'll give you a
  

 8   little head's up, two part, but I'll try to be succinct with my
  

 9   point.  When we talk about this, when Mr. Hollon talked in his
  

10   testimony, it was basically, at least in my impression, implied
  

11   that all condensed skim sales are happening on a spot basis.
  

12   Which, from our own personal Dean internal view, is not the
  

13   case.  So any given year, a large buyer is going to contract a
  

14   significant portion, in our case, well over half on a yearly
  

15   basis the amount of condensed skim that we buy.  So on those
  

16   instances happen, let's say that's September where it was
  

17   typically $2.14, yes, that can occur, there can be spot loads
  

18   that go, but that's not to say that all this California
  

19   condensed skim is flooding the market.  Because my contractual
  

20   buy with, either I'm buying from California or I'm buying from
  

21   Federal Orders, is going to lock me in and I'm going to be
  

22   taking that product.  So you do typically internally will have
  

23   a little bit of wiggle room to allow ourselves be to buying
  

24   some spot, but predominantly we're not huge in buying in the
  

25   spot market.
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 1          And I guess the second point I'll say with respect to
  

 2   condensed skim, and this is getting to my point with the co-ops
  

 3   controlling 75 to 80 percent of the milk supply in California,
  

 4   I would have loved to see that data.  You know, we talk price
  

 5   points, but we don't talk milk movements.  And I understand the
  

 6   confidential nature of their data, but I would have liked to
  

 7   seen the correlation between the milk condensed skim leaving
  

 8   the State of California matched up to price levels.  I
  

 9   understand the confidentiality, but if I look at the
  

10   transportation analysis that was done, they were able to go
  

11   through a third party and put that together.  But instead, all
  

12   that I heard in the testimony was a one or two month discussion
  

13   Mr. Hollon had with his plant in Southern Minnesota, and
  

14   Mr. Erba speaking about how they do have contract sales, but I
  

15   don't believe he mentioned spot sales.  I could be wrong, but I
  

16   didn't hear it.  And I don't believe -- and granted, I was
  

17   feeding a one year-old at the time -- Mr. Schad's testimony, I
  

18   don't believe he spoke to Land O'Lakes movements of condensed
  

19   skim milk out of the State of California, or at least he wasn't
  

20   aware of how they moved it.
  

21      Q.  So you're suggesting that the movements could be on a
  

22   spot basis but not regular.  And if they are not regular, you
  

23   don't consider it a significant issue.  Is that what I --
  

24      A.  I don't know.  I mean, I don't have the data in front
  

25   of me.  I know from our, I can only speak to the Dean internal
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 1   view as we haven't seen in our marketplaces that we're buying,
  

 2   and we're buying in a lot of areas in the country, California
  

 3   condensed skim flooding these markets and making a real
  

 4   noticeable difference in what's going on in those markets, east
  

 5   of California.
  

 6      Q.  All right.  Okay.  You have seen some, but not enough
  

 7   to bother you.
  

 8      A.  I don't know that I'd characterize it that way.  In
  

 9   talking with our procurement folks who have been in the
  

10   business a long time and been at Dean for five, ten years, and
  

11   have a long-term understanding of both internal and what's
  

12   going on in the marketplace, when we discussed it, that was
  

13   their view, is this, the price difference itself in the last
  

14   few years hasn't created this significant disorder, as I think
  

15   you, I think proponents of Proposal 1 have indicated.
  

16      Q.  Okay.  So just to understand then, the depooling point
  

17   you are making on Table 1 of Exhibit 110.  What you are
  

18   depicting here, first of all, other than the plant in
  

19   Wisconsin, do you know of any, which is the Dean plant, do you
  

20   know of any plants operated by any entity in Order 32 that are
  

21   pool plants, Class 2 pool plants, that would have the option
  

22   for depooling?
  

23      A.  Well, first, I'd probably make the correction that
  

24   stand-alone Class 2 plants not in Wisconsin, first and
  

25   foremost.
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 1      Q.  I'm sorry.
  

 2      A.  But I just want to make sure the record's clear on
  

 3   that, that it is in Illinois.
  

 4      Q.  Okay.  I think you said -- I guess you said Order 30?
  

 5      A.  I said Midwest, and that's, I realize a very general
  

 6   term, but sometimes includes Ohio and sometimes doesn't.
  

 7      Q.  Okay.  But it's in Illinois the plant were you talking
  

 8   about?
  

 9      A.  That's correct.
  

10      Q.  But in the Upper Midwest Order area?
  

11      A.  Federal Order 30, yes.
  

12      Q.  Okay.  Sorry about that.  My misunderstanding of that.
  

13   So go on, do you know of any in Order 32?
  

14      A.  To answer the question, I don't have the sheet in front
  

15   of me.  I know there's a yogurt plant and I believe it is north
  

16   of Denver, I don't know if it is a pool plant, I just know it
  

17   is there.  I believe there's still a Class 2 facility in
  

18   Nebraska, though I could be wrong on that, but I believe there
  

19   still is one.
  

20      Q.  Okay.  So if there was, if there are any, they're pool
  

21   plants and they are confronted with, and pool plants are
  

22   subject to minimum prices for pool milk, correct?
  

23      A.  Well, if they are in the pool, yes, they have to pay
  

24   the regulated minimum price.
  

25      Q.  Right.  And your suggestion is that if there's, that
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 1   the remedy for them, if there is lower price competition from
  

 2   California, is to depool and therefore, buy at a lower price?
  

 3      A.  No, I wouldn't agree with that, I think you are tying
  

 4   it, you are trying to tie it together and I don't see it that
  

 5   way.
  

 6      Q.  Well, isn't that what Table 1 shows?
  

 7      A.  No, Table 2, or Table 1, sorry, just shows, if I'm a
  

 8   Class 2 facility, that stand-alone and can opt out of the pool
  

 9   should the opportunity arise, you know, a plant's going to look
  

10   at it and say, look, here's my class price that I'm obligated
  

11   to pay if I stay in the pool, and here's what the blend price
  

12   we estimate will be.  Typically, if they have the ability to
  

13   not pool, they are going to opt out of the pool to avoid making
  

14   that payment, should their regulated minimum class place be
  

15   above the blend price, location adjusted, of course.
  

16      Q.  But are you saying that the decisions you are showing
  

17   here on Table 1 had nothing to do with the circumstance of
  

18   lower priced Class 2 solids being available from California?
  

19      A.  My point in this example was to look at, okay, if I'm a
  

20   Class 2 plant and let's say I'm making condensed skim in these
  

21   areas, first and foremost, what's my plant decision?  Do I stay
  

22   in the pool or do I opt out?  Well, if I'm going to pay in, I'm
  

23   going to opt out.  The second question is, what are you paying
  

24   for the milk?  And that's an agreement between buyer and
  

25   seller.  I could be paying the Class 2 price, I don't know
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 1   that.  It is just not regulated by the Federal Order.  I could
  

 2   also be paying class minus.  It is an agreement between buyer
  

 3   and seller at that point, and whatever your contractual
  

 4   arrangement is with your supplier, be it direct ship or
  

 5   cooperative.
  

 6      Q.  By the way, your contract set that for condensed skim
  

 7   that you reference for your plants are generally at Federal
  

 8   Order class prices, are they not?
  

 9      A.  I'm not going to speak to exact price points, it is
  

10   confidential.
  

11      Q.  If plants depool, plants in any Federal Order, depool
  

12   in order to meet the competition from lower priced sources from
  

13   California or elsewhere that represents a loss of revenue to
  

14   that Federal Order pool, does it not?
  

15      A.  I'm sorry, could you ask that again?
  

16      Q.  If plants depool, and I'm, as depicted on Table 1 of
  

17   Exhibit 110, that represents a loss of revenue to that Federal
  

18   Order pool, does it not?
  

19      A.  In its very nature, by opting out of the pool, yes,
  

20   that would take, reduce the amount of payment that that plant
  

21   would make to the Order.  It wouldn't reduce necessarily the
  

22   cost of the milk to get -- the cost or the price to get milk
  

23   into the plant.
  

24      Q.  Okay.  The plant may end up paying the same price to
  

25   get milk there, but it is not going to pay into the pool.
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 1      A.  Correct.
  

 2      Q.  Okay.
  

 3      A.  Who is ever supplying that plant.
  

 4      Q.  It is a loss of revenue to the pool.
  

 5      A.  Yes.
  

 6      Q.  Okay.  Let's talk about movements, interstate
  

 7   transactions in California, and your thoughts about them.  You
  

 8   have indicated in your testimony, 109, that some years ago
  

 9   there were, Dean, as a Class 1 handler in California, was
  

10   concerned with the volume of Class 1, or the volume of milk
  

11   coming from out-of-state into California, volumes of Class 1
  

12   milk, correct?
  

13      A.  Correct.  And if you looked at past CDFA hearings in
  

14   the mid-2000's you will find us testifying to that.
  

15      Q.  Okay.  And the remedy was to have multiple CDFA
  

16   hearings that reduce the Class 1 price in California
  

17   sufficiently to deter the volume or to reduce the volume of
  

18   those shipments, correct?
  

19      A.  No, I mean, I don't think it was just the CDFA hearings
  

20   themselves.  I think a major role in reducing the amount of
  

21   milk that's coming into the state had a lot to do with the MREA
  

22   and how that treated the producer-handler out of Arizona.  And
  

23   I think CDFA data, and I don't have it in front of me, but CDFA
  

24   data on the milk that was coming into the state California,
  

25   from outside, you will see there's a pretty rapid drop off from
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 1   the amount of milk coming in that was unregulated at the time.
  

 2      Q.  Well, that's the Arizona plant.  But in, on page 7 of
  

 3   your testimony, the second full paragraph, you talk about "in
  

 4   two separate hearings in the mid-2000's, CDFA dealt with the
  

 5   disparity between the California Class 1 price and uniform
  

 6   prices being paid the neighbor states.  At the time, the wide
  

 7   disparity in prices had led to a loss in Class 1 sales for
  

 8   processors that produced, processed, and sold California milk.
  

 9   These hearings resulted in a reduction to California Class 1
  

10   prices which reduced the economic benefit import milk into
  

11   California."
  

12          Do you you see that?  Did I read your testimony
  

13   correctly?
  

14      A.  I believe you did.  I didn't follow you line for line,
  

15   but it sounded pretty close.
  

16      Q.  And that all had nothing to do with MREA, isn't that
  

17   true?
  

18      A.  There were separate hearings, yes.  I will say, if you
  

19   look back, and I believe there was a hearing in 2005, a hearing
  

20   in 2006, and I believe in 2008.  In 2005 hearing there were no
  

21   changes made; 2006 there was different tweaks made, and I
  

22   believe they added the, I think it was the whey adjustment
  

23   factor I believe is what the term would be, and actually, if I
  

24   remember reading correctly, as that impact statement was put
  

25   forward, I believe at the time they said the price of Class 1
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 1   would actually go up.  And how they did that, I need to check
  

 2   that, but I believe that's what the results were.  The 2008
  

 3   hearing, though, yes, they did change the structure that we did
  

 4   see a decline.  I don't know what the number was, but they did
  

 5   reduce the Class 1 price.
  

 6      Q.  So those changes in the California Order reduced the
  

 7   price disparities so that not as much milk is coming into
  

 8   California from outside the state?
  

 9      A.  A lot of the, we'll call it games, or lack of better
  

10   term, that were going on in the mid-2000's with the California
  

11   and areas outside, that did reduce the incentive to bring in
  

12   bulk import milk into the state.
  

13      Q.  Okay.  So from a Class 1 handler's point of view, the
  

14   problem was solved or brought into a tolerable circumstance?
  

15      A.  I don't know that I would say that it was solved or
  

16   tolerable, I would say when you look at the amount of milk
  

17   coming into the state today, I'm not going to call it a steady
  

18   state, but we have seen a pretty significant drop off in the
  

19   amount of import milk into the state.  And I think we --
  

20   compared to what we were, say five, ten years ago, it is a
  

21   noticeable change.
  

22      Q.  And that's a positive one from your perspective.
  

23      A.  It's a positive one for the California pool.  From a
  

24   Dean Foods perspective, we're buying California milk, producing
  

25   California milk, and selling California milk.  So, I mean, I
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 1   would say from a Class 1 perspective, if you are keeping volume
  

 2   in the state, you are helping out the pool.
  

 3      Q.  Okay.  You understand that from the producers
  

 4   perspective, that milk is still not, the milk that's coming in
  

 5   is still not pooled in California?
  

 6      A.  The milk that's not -- that is currently coming in from
  

 7   outside the state, yes, the state cannot regulate that.
  

 8      Q.  Okay.  And the milk that's coming into California that
  

 9   the MREA addressed, is not pooled in California, either,
  

10   correct?
  

11      A.  Yes.  So that milk would be pooled fully regulated
  

12   handler under the Arizona order.
  

13      Q.  Right.  In other words, what the MREA did for
  

14   California was that it priced the milk from Arizona that's
  

15   coming into California so that on the handler side, the
  

16   competition was ameliorated, correct?
  

17      A.  The MREA, sorry, I can't say that, basically stated
  

18   that if a plant's located in a Federal Order and selling into a
  

19   State Order with market-wide pooling, then it is going to be
  

20   fully regulated under that Order in which it resides.
  

21      Q.  The Federal Order?
  

22      A.  Correct.
  

23      Q.  Okay.  So the MREA made sure that that plant, which had
  

24   not been fully regulated under any Order, correct?
  

25      A.  Correct.
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 1      Q.  Was now fully regulated under a Federal Order, correct?
  

 2      A.  Correct.
  

 3      Q.  And it was the Arizona, in this case, it was the
  

 4   Arizona Federal Order and not the, it's the Arizona Federal
  

 5   Order, correct?
  

 6      A.  Correct.
  

 7      Q.  So that the Arizona producers received the benefit of
  

 8   the Class 1 sales into California of that plant located in
  

 9   Arizona presently, correct?
  

10      A.  That milk is pooled in the Arizona Orders, yes.
  

11      Q.  Right.  And it's -- would it be your understanding that
  

12   under Proposal 1, or 2 for that matter, that plant would be
  

13   pooled in California, in the California Federal Order?
  

14      A.  That's correct.  I believe at the current time, both
  

15   Proposal 1 and 2 handled producer-handlers and milk sales and
  

16   milk flows in that respect the same.
  

17      Q.  Okay.  I have no further questions at this time,
  

18   Mr. Blaufuss, thanks a lot.
  

19      A.  Thank you.
  

20       JUDGE CLIFTON:  Who next has questions?  Good, Mr. Miltner.
  

21                        CROSS-EXAMINATION
  

22   BY MR. MILTNER:
  

23      Q.  Ryan Miltner, M-I-L-T-N-E-R, Counsel for Select Milk
  

24   Producers.
  

25           Mr. Blaufuss, are you familiar with the United States
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 1   Census Bureau and their data sets at all?
  

 2      A.  In the general sense, yes.
  

 3      Q.  Okay.  Are you aware that they define the Midwest and
  

 4   they include Ohio in the Midwest?
  

 5      A.  I believe they do.  From our own, the way we handle
  

 6   things, we consider it to be the Mideast, so that's true, you
  

 7   can parse that up however you want.
  

 8      Q.  I understand that Ms. Uther would agree with you, on
  

 9   that point I would agree with her.  But actually, I am not
  

10   going to take too long.
  

11          I wanted to pitch a concept to you following up on
  

12   Mr. Beshore's questions.  Disorderly marketing, you would agree
  

13   it is a nebulous concept and we have talked about it ad nauseam
  

14   at this hearing, yes?
  

15      A.  It's been discussed a time or two.
  

16      Q.  As I hear your testimony and I look at your statement,
  

17   it occurs to me that perhaps market disorder is not an
  

18   all-or-nothing proposition.  Would you agree with that?
  

19      A.  I think it depends on what your definition of
  

20   disorderly is, and which I stated first and foremost, ensuring
  

21   an adequate supply of fluid milk to fluid plants and to
  

22   inefficient movements of milk.
  

23      Q.  And if either of those occurs, you would say that's
  

24   disorderly?
  

25      A.  I believe those would be the two criteria in my
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 1   definition, yes.
  

 2      Q.  And I wrote this down as you said it, and I think I got
  

 3   it right.  You described a situation as, "disorderly to a
  

 4   certain level."
  

 5          Do you remember saying that?
  

 6      A.  What was I referencing?
  

 7      Q.  I believe you were discussing the producer-handler
  

 8   activity in California.
  

 9      A.  I would consider the producer-handler, as I walked
  

10   through with Ms. Hancock, to be disruptive.  I don't believe it
  

11   checks the box on my disorderly marketing conditions.  The
  

12   producer-handlers are not causing us not to receive milk into
  

13   our plant, and I don't know that a mass inefficient movement of
  

14   milk is occurring.
  

15      Q.  Okay.  Is it, would you -- would you agree, I don't
  

16   want to say that because I don't know if I necessarily agree
  

17   with it, but would you -- would you accept the premise that you
  

18   could have something that's not particularly orderly but it
  

19   doesn't rise to the level of disorderly marketing?
  

20      A.  I think no matter if you are talking a State regulatory
  

21   structure, or a Federal structure, there is always issues that
  

22   can arise.  I think the perfect example is simply looking at my
  

23   testimony, the issues we have had in the last couple of weeks.
  

24   It is not orderly, but that doesn't speak that there's a
  

25   long-term disorder in the marketplace.
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 1      Q.  It is almost as if, and maybe, I think I used this
  

 2   description yesterday with one of the witnesses, that it's
  

 3   almost like there's a continuum where on one end you have
  

 4   disorderly marketing and on the other end there is perfect
  

 5   order, and there are a number of states in between.  Would you
  

 6   agree with that?
  

 7      A.  I would agree that life is seldom black and white.
  

 8      Q.  I think that's good.  I appreciate your exploring that
  

 9   with me.  Thank you.
  

10       JUDGE CLIFTON:  Who next has questions for Mr. Blaufuss?
  

11                        CROSS-EXAMINATION
  

12   BY MR. VLAHOS:
  

13      Q.  John Vlahos.
  

14          Just one little area that I would like to explore with
  

15   you a bit.  It deals with the testimony you provided in answer
  

16   to Ms. Hancock's questions and to Mr. Miltner about the
  

17   difference between disruptive and disorderly marketing
  

18   conditions.  And if I recall your testimony correctly in
  

19   response to Ms. Hancock's questions, you thought that the
  

20   existence of the exempt quota of producer-handlers in
  

21   California was disruptive in the Class 1 space, but did not
  

22   constitute disorderly marketing conditions under your
  

23   definition of the disorderly marking conditions.
  

24          Have I got that correctly?
  

25      A.  I believe so.  I think it was viewed as represented, I
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 1   believe I did state we view them as disruptive, but per my two,
  

 2   how I view the conditions as disorderly, it did not check the
  

 3   disorderly.
  

 4      Q.  Okay.  And in order to, under your definition to check
  

 5   the box for disorderly marketing conditions, it would have to
  

 6   have negatively impacted the supply of milk, fluid milk for
  

 7   Class 1 usage, or cause inefficient movement of milk, or both?
  

 8      A.  Yes, I would say those are my two definitions of
  

 9   disorderly marketing.
  

10      Q.  Okay.  Where did you get those definitions of
  

11   disorderly marketing?
  

12      A.  Well, if I'll put out ferret your own witness from an
  

13   earlier time, my first check box, your, your witness,
  

14   Lon Hatamiya, while he was still with AMS Dairy Programs, I
  

15   believe he was the Administrator at that time, testified before
  

16   Congress around the time of the 1996 Farm Bill, and I don't
  

17   know if -- I'll just read the direct quote.
  

18      Q.  Sure.  Go ahead.
  

19      A.  I'll read the paragraph before just so we get the
  

20   context.
  

21          "Today, I would like to focus my remarks on the purpose
  

22   of the Federal Order system and how this system relates to the
  

23   economics of milk marketing.  I will also provide a general
  

24   perspective on some of the alternatives for change that have
  

25   been raised.
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 1          Overview of the Federal Milk Marketing Order System
  

 2           Federal Milk Marketing Orders are intended to ensure
  

 3   that an adequate supply of milk is available for consumption as
  

 4   a fluid product.  Milk Orders are guided by the location of
  

 5   bottling plants, and in turn, by location of consuming
  

 6   population centers."
  

 7      Q.  And in that testimony did you -- did you get the
  

 8   inference that that's the only condition that would justify
  

 9   either an amendment to or the promulgation of a Federal Milk
  

10   Marketing Order?  He stated what a purpose was, but is that the
  

11   only purpose for which you could either amend a Federal Milk
  

12   Marketing Order or promulgate one?
  

13      A.  I think you can always propose promulgating an order.
  

14   I don't think it has to be directly tied to one or the other.
  

15   In my purview, if I'm looking at amending or having an order,
  

16   those are going to be the first two criteria.  Is there an
  

17   adequate supply of fluid milk?  And two, is there inefficient
  

18   movements of milk occurring?
  

19      Q.  Okay.  That's your view.  Do you know of anything other
  

20   than what you just read that supports the proposition in that
  

21   sentence, the only way, the only criteria for which you can
  

22   promulgate an order or amend an order?
  

23      A.  I have no document or defined terms from, you know, to
  

24   say that that's the only way that you can do it.
  

25      Q.  Okay.  Thank you.
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 1       JUDGE CLIFTON:  Are there other questions for Mr. Blaufuss?
  

 2   Mr. Vetne?
  

 3                        CROSS-EXAMINATION
  

 4   BY MR. VETNE:
  

 5      Q.  Mr. Blaufuss, we have had various cheese marketers come
  

 6   and explain to us what it cost to move a pound of cheese from
  

 7   California to elsewhere in the country.  I don't think we have
  

 8   had a distributor tell us anything about the cost of moving
  

 9   packaged milk.
  

10          Do you have per gallon, per pound, per hundredweight,
  

11   per 40,000 pound truck load, just a ballpark of what that cost?
  

12      A.  I don't.  The only thing I can say generally is it's
  

13   typically more expensive to move a package fluid milk product
  

14   than it is a bulk product.  At least that's how I understand
  

15   it.
  

16      Q.  Okay.  There has, however, been some discussion,
  

17   inference, or assertion that at California bottlers have some
  

18   kind of advantage because they can buy milk at fairly low state
  

19   Class 1 price and move it to the East in competition with
  

20   federally regulated handlers.  Now let's, if it goes into a
  

21   Federal market, I understand that USDA has a partially
  

22   regulated up-charge based on the federal price at the location
  

23   of your plant, you still have to move it to those markets.  And
  

24   then you also meet competition, for example, in Nevada, where
  

25   there is no federal market to create an up-charge if it comes
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 1   from California.  Do you know if, if the cost of transporting
  

 2   packaged fluid milk delivered to those locations, even with
  

 3   some up-charge to the Federal system or without, is
  

 4   sufficiently remunerative so that you have an advantage of you
  

 5   arriving in those marketplaces?
  

 6      A.  Are you specifically speaking of a California facility
  

 7   going to a Federal Order or going --
  

 8      Q.  My question, dysfunctionally, contained both.  So let's
  

 9   start with a Federal Order.  You do have a bit of an up-charge,
  

10   but it's still, it is still lower?
  

11      A.  Speaking generally of how the provision would work, the
  

12   Federal Orders, if we're taking -- which I'll say we are not
  

13   doing, we're not taking packaged milk in California and selling
  

14   it very far east outside the state -- the Federal Order that we
  

15   go into, they are going to look at where our plant's located,
  

16   and essentially, from a price structure, and this is how I
  

17   understand it, treat it as though it is a fully regulated
  

18   plant, in the fact that you are going to have the Class 1
  

19   differential attached with the State price.  And they are going
  

20   to look at that price versus what the Federal Order price is
  

21   that month, and then you will have to pay in a compensatory
  

22   payment, as it is called.
  

23      Q.  Okay.  There are a lot of markets, however, east of
  

24   California, a lot of geography that isn't regulated at all.  Do
  

25   you have any comment on your ability to transport and undercut
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 1   the local price from California points of origin?
  

 2      A.  If we talk Northern Nevada, our price is tied directly
  

 3   to the California, Northern California, Class 1 price.  So it
  

 4   is not like we take milk from, say, I think part of
  

 5   Mr. Hollon's testimony is, you can take packaged milk from
  

 6   Sacramento and sell it, or take Reno milk and sell it into
  

 7   Sacramento at a lower cost.  And that's, I mean, that's the
  

 8   same price structure today on a Class 1 basis, Northern
  

 9   California and Northern Nevada.
  

10      Q.  It's -- so Nevada has a state regulated Class 1 price
  

11   structure that corresponds with California's Class 1 price
  

12   structure around Sacramento?
  

13      A.  The Northern, the Northern California, Northern Nevada
  

14   are tied together.
  

15      Q.  Thank you.
  

16      A.  And that assumes, of course, that you are buying 100
  

17   percent Nevada milk.
  

18      Q.  Good, thank you.
  

19       JUDGE CLIFTON:  Who else has questions for Mr. Blaufuss?
  

20   Mr. Francis, if you have some, would you rather go before or
  

21   after redirect by Mr. English?
  

22       MR. FRANCIS:  No preference.
  

23       JUDGE CLIFTON:  All right.  Then Mr. English, why don't you
  

24   do redirect and then we'll see if Mr. Francis has anything
  

25   further.
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 1                      REDIRECT EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3      Q.  Thank you, your Honor, I have no preference, either.
  

 4          So just a couple questions.  Just for clarity, you
  

 5   referenced the sworn testimony before Congress of Mr. Hatamiya.
  

 6   Was that on May 25th, 1995?
  

 7      A.  That's correct.
  

 8      Q.  You were asked a number of questions by Mr. Beshore
  

 9   with respect to some of the issues involving your current
  

10   situation down in Southern California and how it relates to
  

11   your preference.  And you referred to sort of an informal
  

12   understanding, as I understand it, that when pooling came in,
  

13   that somehow Class 1 processors would get their obligations
  

14   fulfilled.  Remember that?
  

15      A.  Yes.
  

16      Q.  Okay.  If we go to a Federal Order, do you understand
  

17   first, that the Class 1 price surface is going to change and go
  

18   up effectively?
  

19      A.  Yes.
  

20      Q.  Okay.  And whether it's been effective in a formal
  

21   sense or not, the existence of the call provisions could, of
  

22   course, help move milk in the sense that people don't want them
  

23   to be implemented, and therefore, people might move milk in
  

24   order to avoid the call, correct?  That's, theoretically that's
  

25   why, that's one reason calls work when they have been used, or
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 1   at least existed, that they can at least theoretically cause
  

 2   milk to move even if they have never been used?
  

 3      A.  That's correct.  Basically forces, talking specifically
  

 4   on the California side, they put out both Northern and Southern
  

 5   California a list of, here are the call handlers, if you need
  

 6   milk and you want to call, they give you the phone number to
  

 7   the plant.  You submit that to the plant, while also telling
  

 8   the State that it is occurring, and they have within 48 hours
  

 9   to respond.  And if they don't supply the milk needed, they are
  

10   penalized.
  

11      Q.  So if you end up in a Federal Order, what is your view
  

12   about the reliance on some kind of informal arrangement in
  

13   California dating back to 1967?
  

14      A.  I think if we go into a structure where we are no
  

15   longer in a California State Order, and instead, are in a
  

16   Federal Order, I think from a company perspective, we would
  

17   view that as a complete and disruption of the status quo.  And
  

18   the fact that, I would say that long-term agreement that's not
  

19   written in stone will change.
  

20          But I think if we're talking a Federal Order structure,
  

21   you have to have proper provisions to ensure that you are
  

22   supplying the Class 1 facilities, which is what, you know, I
  

23   reference in my testimony gives me extreme anxiety.  I don't
  

24   know what term I use, but basically anxious about having a
  

25   long-term supply, when there's absolutely no reason or, there's
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 1   not, shouldn't need a reason, there's no regulation that forces
  

 2   milk to move to a Class 1 facility.
  

 3      Q.  Like there is in every existing Federal Order, correct?
  

 4      A.  Correct.
  

 5      Q.  And that's especially so if your price is going to go
  

 6   up?  If your Class 1 differential is going to go up, that's
  

 7   even more of a reason why you need to have those performance
  

 8   standards?
  

 9      A.  Correct.
  

10      Q.  I mean, you need them anyway, but you need it
  

11   regardless, correct?
  

12      A.  I mean, every Federal Order you have a basic level of
  

13   performance, and that's going to differ depending on the Order
  

14   you are talking about.  If you are talking Upper Midwest, you
  

15   are going to have a lower performance standard.  If you are
  

16   talking about Florida where you predominantly call it an 80 to
  

17   90 percent maybe Class 1, you are going to have a higher
  

18   performance standard in the marketplace.
  

19          And the California structure as written in Proposal 1,
  

20   there's absolutely no performance by the plants.  So if I am a
  

21   manufacturing facility located in somewhere in the countryside,
  

22   at the end of the month I'm still going to get the blend price
  

23   that's using the Class 1 dollars generated, but they don't
  

24   necessarily have to deliver any milk to a fluid plant to get
  

25   those benefits in the market-wide pool.
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 1      Q.  That's all I have.  Thank you.
  

 2       JUDGE CLIFTON:  Mr. Vetne?
  

 3                       RECROSS-EXAMINATION
  

 4   BY MR. VETNE:
  

 5      Q.  Mr. Blaufuss, you referred to performance requirements
  

 6   applicable to plants in the Federal Order system.  Does not the
  

 7   Federal Order system in all markets have performance
  

 8   requirements applicable to cooperative suppliers also in the
  

 9   form of diversion limits, which is related to Class 1 or pool
  

10   plant supply?
  

11      A.  Yes, that's also a provision that's uniform to all
  

12   orders.
  

13      Q.  Yes.  So the Federal Order system not only gives you
  

14   opportunity to, by regulatory encouragement, to attract milk
  

15   from manufacturing plants or supply plants that might be
  

16   pooled, but also gives you opportunity by regulatory
  

17   encouragement to obtain milk from cooperative associations
  

18   through the limits on diversions.
  

19      A.  Not sure I'm understanding the question, sorry.
  

20      Q.  You were, I'm just trying to take this, you talked
  

21   about plants and the encouragement for plants.  Okay?
  

22   Diversion limits applicable to any handler, including your own,
  

23   is the amount of milk that you can market to nonpool plants,
  

24   the converse of which is the amount of milk you must market to
  

25   pool plants, correct?
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 1      A.  Correct.
  

 2      Q.  Okay.  So the lower the diversion limit, the more
  

 3   restrictive, the more milk must be marketed to pool plants,
  

 4   correct?
  

 5      A.  Correct.
  

 6      Q.  Okay.  And you operate pool plants?
  

 7      A.  We do.
  

 8      Q.  Okay.  And diversion limits are frequently among those
  

 9   which the Market Administrator can adjust from time to time
  

10   without going to hearing, correct?
  

11      A.  I believe that's at their discretion.
  

12      Q.  All right.  A request can be made of the Market
  

13   Administrator to adjust various performance requirements, if
  

14   the market is in need of a supply for Class 1 use?
  

15      A.  That's correct.  And then that's one of the tools we
  

16   talked about.  It is one of the tools that allows them
  

17   discretion to be able to change without having to go to a
  

18   Federal Order hearing, which tends to take a little time.
  

19      Q.  Okay.  Thank you.
  

20       JUDGE CLIFTON:  Mr. Francis?
  

21                       RECROSS-EXAMINATION
  

22   BY MR. FRANCIS:
  

23      Q.  Will Francis, USDA.
  

24           Just wanted to explore a little bit some of your
  

25   statements in your prepared testimony, Exhibit 109.
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 1           On the bottom of page 6, where it starts "while" and
  

 2   then it continues on page 7, so it reads, "while differences in
  

 3   pricing systems have the potential to lead to disorderly
  

 4   marketing, it is not itself indicative of disorderly
  

 5   marketing."  Can you elaborate on what other factors or items
  

 6   would be indicative of disorderly marketing?
  

 7      A.  If I'm speaking directly to this quote or what I have
  

 8   in my testimony, my point in this is talking, you know, we
  

 9   focus a lot on just the regulated price differences, and saying
  

10   that I think proponents of Proposal 1 are of the mindset that
  

11   prices alone is a disorder.  And I think in my view, I talk
  

12   about my two definitions for disorderly marketing, my point is,
  

13   if there's, prices can be different, but that's not indicative.
  

14   Unless there is actual movements or inefficient of milk behind
  

15   them, I don't view that as disorder.
  

16          So my point is, if there is, if there is milk moving
  

17   around the countryside because of this regulated price
  

18   difference, be it whatever class of milk we're talking about, I
  

19   don't view that as disorder, unless you have inefficient
  

20   movements of milk behind it.
  

21      Q.  Okay.  Thank you.  And then the other question is, on
  

22   page 8, sort of in the middle section where that paragraph
  

23   reads, "The California State Order has served both producers
  

24   and processors well throughout the years."  And then it
  

25   continues on, and you talk about "CDFA has typically been
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 1   responsive" and then later on you talk about "CDFA has made
  

 2   appropriate adjustments to regulatory language."  Can you be a
  

 3   little more specific in the types of adjustments and responses
  

 4   that CDFA has made?
  

 5      A.  I think I reference there was three separate hearings
  

 6   on Class 1.  Typically, there's a lot of information put in the
  

 7   record, CDFA came out with a decision in fairly short order,
  

 8   compared to what happens, say, in the Federal Order structure.
  

 9   So when I say responsive, that's kind of what I'm talking
  

10   about.  You know, decisions be it of the processor, producer,
  

11   we might not always agree on whether or not it is, agree on the
  

12   results.  But typically when there's issues arising, and I
  

13   think as evidenced by the amount of hearings that CDFA has held
  

14   in the last, call it three years, I think they have been
  

15   willing to listen to what -- they are willing to listen and
  

16   they are going to look at the record to see what data gets
  

17   entered to ultimately make that decision.
  

18      Q.  Okay.  And they made adjustments to remedy disorderly
  

19   marketing conditions.  I'm interested in a little more
  

20   specifics on what the disorderly marketing conditions were, and
  

21   some specifics on the responses.
  

22      A.  From a Class 1 side, I'll say if you look at the data
  

23   going back to milk moving into the state, that increased
  

24   significantly in the mid-2000's of some activities from areas
  

25   outside I think.  If you look at, by my definition of
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 1   inefficient movements of the milk, I think that was inefficient
  

 2   movement of milk.  So in my purview, that would be a, you know,
  

 3   a lock down -- a lock down, which I think you are looking for
  

 4   with your question.
  

 5      Q.  Okay.  Thank you.
  

 6       JUDGE CLIFTON:  Mr. English, do you have anything else for
  

 7   Mr. Blaufuss on this subject?  No?  All right.  Mr. Blaufuss, I
  

 8   think this concludes your testimony on this particular subject.
  

 9   Mr. English, how would you like to proceed?
  

10       MR. ENGLISH:  My next witness is not in the room at the
  

11   moment, and the court reporter -- I mean, it's been, I think we
  

12   have been going a little over an hour and a half, so I would
  

13   like to at least pass out the testimony and get started with
  

14   Mr. Vetne, but I think we would do ourselves a favor if we had
  

15   a 10 or 15-minute break, especially for the court reporter.
  

16       JUDGE CLIFTON:  Great.  So let's take our 15 minutes, and
  

17   we won't necessarily go a long time with Mr. Vetne, but if
  

18   everyone will have the testimony in hand before we break for
  

19   lunch, I think that's great.  So let us take 15 minutes now.
  

20   Please be back and ready to go at 12:50.
  

21       (Whereupon, a break was taken.)
  

22       JUDGE CLIFTON:  We're back on record.  I'm a bit early, it
  

23   is 12:49, but everyone seems ready to go.  Mr. English, I'm
  

24   looking at the documents.  I'll need your help here.
  

25       MR. ENGLISH:  I may need the help of Mr. Vetne.  I know
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 1   that there is -- this is Chip English.  I know that there is a
  

 2   statement that Mr. Vetne has passed.  Mr. Vetne has passed out,
  

 3   and I believe everybody has, but we'll confirm, a 7-page
  

 4   statement, which I would,  would ask to be marked as the next
  

 5   exhibit.
  

 6       JUDGE CLIFTON:  Is that 111?
  

 7       MS. ELLIOTT:  That's correct.
  

 8       JUDGE CLIFTON:  Thank you, Ms. Elliott.  We'll mark that
  

 9   statement as 111.
  

10            (Thereafter, Exhibit Number 111, was
  

11            marked for identification.)
  

12       MR. ENGLISH:  And then he has an Exhibit for John Vetne
  

13   Statement with a big A in the right hand, and I think we have
  

14   that marked as Exhibit 112, that's a multi-page document.  Is
  

15   that correct, Mr. Vetne?
  

16       MR. VETNE:  Yes, that is correct.  And that is all I
  

17   believe needs to be marked.
  

18           (Thereafter, Exhibit Number 112, was
  

19            marked for identification.)
  

20       MR. ENGLISH:  You did pass out a one-page document called
  

21   milk cows inventory, that's color.
  

22       MR. VETNE:  Yes.
  

23       MR. ENGLISH:  Is that duplicated in black and white in your
  

24   Exhibit A which is now Exhibit 112?
  

25       MR. VETNE:  Actually, it is duplicated in the package, and
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 1   the package includes A, B, C, and D.  So about six pages back
  

 2   from the end of the package is Exhibit big C, and there is a
  

 3   black and white version, which is the way it was produced when
  

 4   it was mass printed.  The original three copies, which I
  

 5   provided for the record, do have the blue version, so I wanted
  

 6   people who are interested, to see the blue version, which
  

 7   hopefully will appear on this document when it is scanned and
  

 8   posted on the website.
  

 9       MR. ENGLISH:  So what you are saying is that in
  

10   Exhibit 112, since it is a multi-document, most of us received
  

11   a black and white version, but the record received a color
  

12   version of this particular page?
  

13       MR. VETNE:  That is correct.  And so I passed out a color
  

14   version so everybody could see that also, but it does not need
  

15   to be separately marked, because the ones that I provided for
  

16   the official record are color.
  

17       JUDGE CLIFTON:  Excellent and I thank you, Mr. Vetne.  The
  

18   ones that have the blue coloring certainly are more visible to
  

19   prove the point, so thank you.
  

20       MR. ENGLISH:  So I'm not sure we have identified and sworn
  

21   in the witness.
  

22       MR. VETNE:  No, we haven't.
  

23       MR. ENGLISH:  That was addressed to Judge Clifton,
  

24   Mr. Vetne.
  

25       JUDGE CLIFTON:  Mr. Vetne, I'll swear you in in a seated
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 1   position.  Would you raise your right hand, please?
  

 2       MR. VETNE:  I will.
  

 3       JUDGE CLIFTON:  Do you solemnly swear or affirm under
  

 4   penalty of perjury that the evidence you will present will be
  

 5   the truth?
  

 6       MR. VETNE:  I do.
  

 7       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

 8   name.
  

 9       MR. VETNE:  John Vetne.  V-E-T-N-E.
  

10       JUDGE CLIFTON:  Thank you.  Mr. English, you may proceed.
  

11                       DIRECT EXAMINATION
  

12   BY MR. ENGLISH:
  

13      Q.  Mr. Vetne, would you read that portion of Exhibit 111
  

14   down through the first full paragraph that ends in "including
  

15   regulatory decisions" and then stop, please?
  

16      A.  Yes, I will.
  

17      Q.  Okay.
  

18      A.  The statement has a couple of headings, the main
  

19   heading is:  Proposals to Promulgate a Federal Milk Marketing
  

20   Order for California Hearing in Clovis, California, October
  

21   2015.
  

22          The statement title is:  Statement of John H. Vetne on
  

23   FMMO policy evolution:  Orderly marketing in Section 8c(18)
  

24   Supply and Demand pricing.
  

25          And the text begins as follows:
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 1       JUDGE CLIFTON:  Please read more slowly from now on.
  

 2       MR. VETNE:  You think I would have like, caught on by now.
  

 3           This hearing has presented a good opportunity for the
  

 4   industry and agency participants to learn, or to understand
  

 5   better, how government regulation of milk pricing came to be,
  

 6   and how government milk pricing policies have evolved in
  

 7   response to evolution of milk production, milk processing, milk
  

 8   manufacturing, and milk product distribution practices.
  

 9   Dr. Bill Schiek has taken us through a history of the
  

10   California program.  Paul Christ and Dennis Schad have outlined
  

11   the evolution of the parts of the FMMO program.  I hope to
  

12   contribute some additional perspective to the FMMO program from
  

13   my experience of over 40 years and USDA literature, including
  

14   regulatory decisions.
  

15   BY MR. ENGLISH:
  

16      Q.  So please do stop there.  I mean, the record now needs
  

17   to know something more about Mr. Vetne.  You were born in Oslo,
  

18   Norway?
  

19      A.  Yeah.
  

20      Q.  And you, your undergraduate degree was from, it's a
  

21   Bachelor of Arts from Andrews University?
  

22      A.  In Southwestern Michigan, yes.
  

23      Q.  And what was your undergraduate degree in, if you
  

24   can --
  

25      A.  I started out doing science courses because my dad's a
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 1   doctor, and then I found I could do really well without much
  

 2   study in sociology, history.  So I'm a history major, education
  

 3   minor.  My plan was to go into teaching elementary or high
  

 4   school level.  I did practice teaching and I taught for one
  

 5   year before I decided to go to law school.
  

 6      Q.  May I say there's a number of us over the years,
  

 7   including myself, who have learned a lot from you.  Where did
  

 8   you go to law school?
  

 9      A.  At Wayne State University in Detroit, Michigan, which
  

10   also happened to be the university my father received his
  

11   advanced medical training after emigrating from Norway as a
  

12   practicing physician in Norway.
  

13      Q.  And because you might be a little too shy, your JD was
  

14   cum laude?
  

15      A.  Yes.
  

16      Q.  And then, where did you, after you got your law degree,
  

17   go to work?
  

18      A.  It was 1973.  So I told my friends I was infiltrating
  

19   the establishment, but I went to work for the government.  I
  

20   got a job at USDA with their Office of the General Counsel, and
  

21   I was assigned to what was then called simply the Marketing
  

22   Division.  And I was, my primary responsibilities were Federal
  

23   Milk Marketing Orders for dairy, fruits, vegetables, and some
  

24   additional work in the Perishable Agricultural Commodities Act
  

25   Programs.
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 1      Q.  And for how long were you in the Office of the General
  

 2   Counsel?
  

 3      A.  That would have been from July of 1973 to December 31,
  

 4   of 1979.
  

 5      Q.  And by the time you left, were you a Senior Attorney in
  

 6   Litigation Specialist?
  

 7      A.  That was my title, yes.
  

 8      Q.  So in January of 1980, did you start at a law firm
  

 9   known as Wilner and Scheiner?
  

10      A.  Not immediately.  Actually, shortly thereafter.  But
  

11   while I was still working at USDA, a lawyer in Tennessee who
  

12   had been representing seal tests owned by Kraft was retiring,
  

13   and Kraft was looking for another lawyer, and they invited me
  

14   to consider leaving public practice and entering private
  

15   practice.  So for a short period of time, I simply did the work
  

16   I was assigned to do, and then looked around for a place to
  

17   park.  And Wilner and Scheiner in the Thurman Arnold Building
  

18   in Washington, had an Administrative law practice, specializing
  

19   particularly in communications law, so I was there for a period
  

20   of time.
  

21      Q.  Communications and agriculture, sort of like branching
  

22   out into entertainment?
  

23      A.  Definitely entertainment.
  

24       JUDGE CLIFTON:  Would you spell the name of the firm,
  

25   please?
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 1       MR. VETNE:  W-I-L-N-E-R, S-C-H-E-I-N-E-R.
  

 2   BY MR. ENGLISH:
  

 3      Q.  And did you continue to work for Kraft at that point?
  

 4      A.  Kraft was a client of mine and became a client of the
  

 5   firm, yes.
  

 6      Q.  And for how long did you work at Wilner and Scheiner?
  

 7      A.  Until early 1984, so it would have been about four
  

 8   years.
  

 9      Q.  And then you did what?
  

10      A.  Then I, my wife at the time and I decided to move to
  

11   New England so we looked for a place to land in New England,
  

12   and settled in Southern New Hampshire.  And I connected there
  

13   with a small general practice firm called Blodgett and
  

14   Mackechnie, B-L-O-D-G-E-T-T, M-A-C-K-E-C-H-N-I-E, in
  

15   Peterborough, New Hampshire, the locus for the play Our Town.
  

16      Q.  And since leaving USDA, is it safe to say you have been
  

17   involved, as you said, over 40 years of experience in
  

18   significant number of Federal Milk Marketing Order proceedings?
  

19      A.  That is true.  Fair to say.  I would say 80 percent of
  

20   my practice time over the years has been in Federal Milk
  

21   Marketing Orders.  A portion of that also involved in-state
  

22   milk price regulation, including the State of Maine, the State
  

23   of California, the State of New York, and a short experiment in
  

24   the State of Vermont.
  

25      Q.  You got ahead of me, that's fine.  Your work in
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 1   California dates back to --
  

 2      A.  It dates back to approximately 1996.  I received a call
  

 3   from the Manager of Security Milk Producers, a Southern
  

 4   California Cooperative, that I understand later merged with
  

 5   CDI.  Karen Brookes called me and said, we got some issues
  

 6   coming up here, are you willing?  So I said I was willing but I
  

 7   don't know that much, so let's find out a little bit about it.
  

 8   So there was a Dairy Institute course in Milk Marketing in
  

 9   California coming up, so I signed up for the course.  It was a,
  

10   it was a full-week crash course and I learned a lot.  And learn
  

11   a lot more as I go along, and I have learned a lot here at this
  

12   hearing.
  

13      Q.  You are also the author of a chapter in a book entitled
  

14   Agricultural Law, correct?
  

15      A.  That's right.  About the time I left USDA, a law book
  

16   publisher called Shepards, McGraw-Hill had commissioned
  

17   John Davidson, South Dakota Law, Law School, to assemble a
  

18   treatise on agricultural law, and they wanted one of the
  

19   chapters to be in Marketing Order programs, so I received a
  

20   call from John Davidson, and -- and I agreed to author the
  

21   chapter and it was published, I think, '82'ish.
  

22      Q.  And then there was a supplement that you provided in
  

23   the late '80's?
  

24      A.  Later in the '80's, I provided a supplement, they kept
  

25   asking me to keep supplementing, but is hard to be a book

5069



TRANSCRIPT OF PROCEEDINGS - VOLUME XXV

 1   author.
  

 2       JUDGE CLIFTON:  It is hard to what?
  

 3       MR. VETNE:  To be a book author.  So I did, I supplemented
  

 4   it once.
  

 5   BY MR. ENGLISH:
  

 6      Q.  Are you aware of any other such published material in a
  

 7   law book on Federal Marketing Order programs?
  

 8      A.  Not as, not including both fruit and vegetables, I
  

 9   believe not including fruit, vegetable Marketing Orders as well
  

10   as milk.  But I know that Marvin Beshore contributed to a
  

11   volume published by Matthew Bender, I think it was, so, and we
  

12   were, and we came out, we're in and out of USDA about the same
  

13   time, and we were given a similar charge by competing
  

14   publishing companies.
  

15       JUDGE CLIFTON:  Would you spell Davidson?
  

16       MR. VETNE:  D-A-V-I-D-S-O-N.
  

17       MR. ENGLISH:  Your Honor, I would move Mr. Vetne to be
  

18   recognized as an expert in Milk Marketing Regulation and
  

19   Policy.
  

20       JUDGE CLIFTON:  Does anyone wish to ask Mr. Vetne questions
  

21   before determining whether you object to his being accepted as
  

22   an expert in Milk Marketing Regulation and Policy?  No one.  Is
  

23   there any objection to Mr. Vetne being recognized as an expert
  

24   in Milk Marketing Regulation and Policy?  No one.
  

25           Mr. Vetne, I do accept you as an expert witness
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 1   regarding Milk Marketing Regulation and Policy.
  

 2   BY MR. ENGLISH:
  

 3      Q.  So to break up the statement a little bit, why don't we
  

 4   maybe go through about ten minutes, Mr. Vetne and your Honor,
  

 5   to get us to 1:15, AND then we can come back at 2:30.  SO why
  

 6   don't you continue with your statement that's marked as
  

 7   Exhibit 111, Mr. Vetne?
  

 8      A.  Okay.  I have to re-read the last sentence of the first
  

 9   full paragraph to put context to the second sentence, or to the
  

10   second paragraph.
  

11      Q.  My fault.
  

12      A.  I hope to contribute some additional perspective to the
  

13   FMMO program from my experience of over 40 years, and and USDA
  

14   literature, including regulatory decisions.
  

15          This is important, I believe, so that party
  

16   presentations and agency deliberations can be measured against
  

17   expressed policies and why such policies came to be.  And if a
  

18   departure from policy is desirable, to recognize the departure
  

19   and explain why a departure is necessary.
  

20           Dairy economics literature is also important as a
  

21   reference and a guide to decision making reasonableness.  The
  

22   U.S. Secretary of Agriculture, speaking through his judicial
  

23   officer, has explained that Milk Order promulgation and
  

24   amendment decisions are properly measured against "the view of
  

25   leading experts in the field of dairy marketing...It is in the
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 1   light of these views by the leading dairy experts that the
  

 2   Secretary's final decision should be evaluated."
  

 3       And then there's a footnote reference at that point.
  

 4       Heading.
  

 5      Q.  I'm sorry, your footnotes are more than just
  

 6   references.  Would you prefer they just be reproduced as part
  

 7   of the transcript or you want to read them in?  I'm
  

 8   indifferent, so whatever you want to do?
  

 9      A.  Mr. English, I wrote the text so that it would flow a
  

10   certain way.  My preference is, when I'm all done, if you want
  

11   me to go back to the foot notes to provide some additional
  

12   context or elaboration I will do that; is that all right?
  

13      Q.  That is okay.  We'll figure it out.  Go ahead.
  

14      A.  Heading, Orderly and Disorderly Marketing of Milk
  

15           The AMAA statement of Congressional policy, in 7 USC
  

16   Section 602(3), allows the Secretary "to establish and maintain
  

17   such orderly marketing conditions for [milk and other farm
  

18   products]...as will provide, in the interests of producers and
  

19   consumers, an orderly flow of the supply thereof to market..."
  

20   The terms "orderly" or "disorderly" are not defined, but are
  

21   explained by historical context and agency decisions for 80
  

22   years.
  

23           Historical context, and U.S. illustration of conditions
  

24   that may demonstrate disorder --
  

25       JUDGE CLIFTON:  Start that sentence again, please,
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 1   Mr. Vetne.
  

 2       MR. VETNE:  Historical context, and USDA illustrations of
  

 3   conditions that may demonstrate disorder sufficient to warrant
  

 4   federal intervention, are summarized in the most recent AMS
  

 5   program brochure entitled "The Federal Milk Marketing Order
  

 6   Program" (Marketing Bulletin No. 27, updated January 1989) --
  

 7   I'll refer to that as FMMO Bulletin 27.  This publication has
  

 8   not been updated in the past 25 years and is not available on
  

 9   USDA web sites.  I insert parenthetically (it will now be).  So
  

10   it is reproduced in Part A of my exhibits.  Disorderly milk
  

11   market early history is summarized in pages 7 - 10, and
  

12   illustrations of more recent disorderly behavior in unregulated
  

13   markets that may merit regulatory intervention or "conditions
  

14   indicating need for an order" is described in pages 11 - 12 of
  

15   FMMO Bulletin 27.
  

16           The application and evolution of USDA policy in
  

17   identifying and quantifying milk market disorder is shown in
  

18   its decisions.  In my view and experience, USDA has generally
  

19   applied its policies consistent with the Erba-Novakovic
  

20   definition of "disorderliness" as "lack of a predictable,
  

21   sustainable, and efficient flow of a product to a specific
  

22   market," and lack of "orderly relationship between different
  

23   markets in terms of price and supply..."  that is, an assertion
  

24   of disorderly or undesirable conditions is demonstrated, if at
  

25   all, by observable and quantifiable market behavior.
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 1           The two most recent Milk Marketing Order promulgation
  

 2   decisions demonstrate this principle.  In 1981 -- that's a
  

 3   correction.
  

 4       JUDGE CLIFTON:  All right.  Let us get that.  Ms. Elliott,
  

 5   you are right there?
  

 6       MS. ELLIOTT:  Yes.
  

 7       JUDGE CLIFTON:  Thank you.  Begin the sentence again.
  

 8       MR. VETNE:  Thank you.
  

 9           In 1981, a Marketing Order for Southern Idaho and
  

10   Eastern Oregon was created.  Proponent cooperatives, given a
  

11   second chance to prove their case, presented substantial
  

12   evidence of market behavior that was deemed disorderly.  In
  

13   1990, a Marketing Order was promulgated for the Carolinas.
  

14   This promulgation was also supported by evidence of observed
  

15   and quantified market behavior deemed to be disorderly, and I
  

16   will depart from my prepared text.  I represented clients and
  

17   participated in both of those proceedings.
  

18           Back to the text.  Milk Orders have been regularly
  

19   amended to promote marketing efficiency, equity among handlers,
  

20   equity among producers, adequate supplies for fluid use when
  

21   needed, and efficient disposition of milk in excess of fluid
  

22   needs to manufacturing plants.  Amendments have been frequently
  

23   needed because the Orders themselves created disorderly
  

24   marketing.  For example, during the 1980's and the 1990's,
  

25   Grade A milk production was expanding rapidly in markets with
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 1   pooling standards designed to accommodate smaller pools of
  

 2   milk.  To promote for surplus milk marketing efficiency and
  

 3   equitable access to market pools by producers ready, willing,
  

 4   and able to supply milk for Class 1 use, diversion limits and
  

 5   other pool performance standards were often suspended after
  

 6   opportunity to comment, but without hearing.  Amendments, after
  

 7   formal hearing, followed after repeated suspensions.  Gradually
  

 8   the orders adjusted to the market reality of larger pools of
  

 9   Grade A milk and occasional imbalance of supply with demand by
  

10   giving authority to Market Administrators to adjust pooling
  

11   standards.
  

12           Supply plant rules similarly evolved to promote
  

13   efficiency.  Historically, a supply plant was a place where
  

14   small quantities of milk from many producers was assembled and
  

15   transshipped to distributing plants.  As farms produced more
  

16   and more milk and transportation technology improved, supply
  

17   plants were allowed to direct ship milk from producer patron
  

18   farms to distributing plant customers, thereby enhancing
  

19   marketing efficiency objectives.  A vestige of the historical
  

20   role of supply plants as a transshipment point is illustrated
  

21   by the Upper Midwest's requirement, as explained by
  

22   Henry Schaefer earlier in this hearing, that supply plant
  

23   operators are still required to "wet the tank" once per month.
  

24           The point of this is that USDA has consistently and
  

25   reasonably relied upon a proponent of a Milk Order or order
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 1   amendment, to meet its burden of proof with evidence of market
  

 2   practices that constitute disorder before creating a regulatory
  

 3   remedy.  In cases where proponents appear to rely more on
  

 4   regulatory philosophy than on hard facts, USDA has rejected the
  

 5   proposed rule or order.  This is illustrated by the 1979
  

 6   recommended decision in the first Idaho promulgation hearing,
  

 7   and in the 1989 Texas-Southwest Plains decision denying
  

 8   proposals to regulate large producer-handlers.  In the Texas
  

 9   decision, the Secretary agreed that the lack of regulated
  

10   pricing for producer-handlers "raises the potential for
  

11   competitive inequities among handlers," and that in fact,
  

12   "there is not an equal sharing among all dairy farmers in the
  

13   market of the returns from the sale of milk in all uses."
  

14       JUDGE CLIFTON:  So since that's a quote, I would like to
  

15   you do it again.
  

16       MR. VETNE:  Okay.
  

17           In the Texas decision, the Secretary agreed that lack
  

18   of regulated pricing for producer-handlers "raises the
  

19   potential for competitive inequities among handlers," and that
  

20   in fact, "there is not an equal sharing among all dairy farmers
  

21   in the market of the returns from the sale of all milk in all
  

22   uses.  The existence of large producer-handler operation merely
  

23   implies that conditions for disruptive and disorderly marketing
  

24   conditions may exist."  Concluding his discussion of the
  

25   proponents' failure to met their evidentiary burden, the
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 1   Secretary explained:
  

 2                "The justified concern of proponents over the
  

 3                potential for unfair and disorderly marketing
  

 4                conditions has not manifested itself with any
  

 5                demonstrable evidence of disorder in the Texas
  

 6                market.  **** Consequently, in view of
  

 7                insufficient evidence of marketing disorder
  

 8                attributable to producer-handler operations, there
  

 9                is no basis for adopting the proposal to regulate
  

10                relatively large producer-handlers."
  

11           Notably, both in the Idaho market and in markets with
  

12   large producer-handlers, proponents offered substantial
  

13   evidence in subsequent proceedings that met their burden of
  

14   proof, and the Secretary then granted a Milk Order remedy.
  

15      Q.  Your Honor, I propose to stop there, it's 1:16.  But I
  

16   do want to note while we're here, in the quote that you just
  

17   read, Mr. Vetne, after the ellipses, if you said, "consequently
  

18   in view of insufficient evidence of marketing disorder," did
  

19   you mean to read "market disorder"?
  

20      A.  I meant to quote the decision precisely, and right now
  

21   I do not know if the Secretary used the word market or
  

22   marketing, so I invite anybody to look at that Federal Register
  

23   and use the exact words, but I -- if you tell me to change it,
  

24   I will, but --
  

25      Q.  Well, I'm just saying, you read marketing.
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 1      A.  I meant, I wrote market because that's the way I read
  

 2   it in the text, so yes.  You are right.  The way I spoke it is
  

 3   not the way I wrote it, and the way I wrote it is the way I saw
  

 4   it in the Federal Register.
  

 5      Q.  Fine.  So that would --
  

 6      A.  No correction required, your Honor.
  

 7      Q.  Well, you have to -- to the extent you are not going to
  

 8   correct the exhibit, but to the extent you said marketing
  

 9   disorder and the actual quote is market disorder, that's what
  

10   you meant to say?
  

11      A.  That is what I meant to say.  Yes.
  

12      Q.  So it's now 1:17, your Honor.
  

13      A.  Are we on the same page?  It would be page 4.
  

14      Q.  We are all on the same page, but we are going to take a
  

15   break for lunch.
  

16      A.  I would welcome that.
  

17      Q.  Well, yes, with the Judge's indulgence.
  

18       JUDGE CLIFTON:  Please be back and ready to go at 2:35.
  

19       MR. ENGLISH:  Thank you, your Honor.
  

20       (Whereupon, the lunch recess was taken.)
  

21                            ---o0o---
  

22
  

23
  

24
  

25
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 1        WEDNESDAY, OCTOBER 28, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:46.  Mr. English?
  

 3       MR. ENGLISH:  Chip English.
  

 4   BY MR. ENGLISH:
  

 5      Q.  Mr. Vetne, we were on page 4, at the heading,
  

 6   Remedies Available.
  

 7      A.  Okay.  Continuing on page 4, the Exhibit 111.
  

 8          Remedies Available and Considerations Required for Milk
  

 9   Order Rules.
  

10          This part of the text simply outlines the deliberative
  

11   process built into the statute and the options available, and
  

12   some things relevant to what the statute requires the Secretary
  

13   to look at.
  

14          If a producer or --
  

15       JUDGE CLIFTON:  Mr. Zolin is having trouble hearing.  I'm
  

16   having trouble hearing, but I know the speakers are in a
  

17   different location, I'm not concerned about that.  I want to
  

18   make sure everybody in the back is can hear.
  

19       MR. VETNE:  Is this okay?  Starting again.
  

20           If a producer or cooperative or handler petitions the
  

21   USDA for a hearing to promulgate a Milk Order or amendment to
  

22   cure apparent marketing disorder, what can the Department do
  

23   and what must it do, if proponents have met their burden of
  

24   proof as to disorderly conditions?
  

25           Section 8c(5) of the AMAA governs marketing orders for
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 1   milk.  The introductory clause says:
  

 2                "In the case of milk and its products, orders
  

 3                issues pursuant to this section shall contain one
  

 4                or more of the following terms and conditions, and
  

 5                (except as provided in subsection (7)) no others."
  

 6           There follows a list of authorized types of milk order
  

 7   rules, including the core principles of uniform classified
  

 8   pricing to handlers based on use, and uniform blend prices to
  

 9   producers regardless of handler use, each subject to certain
  

10   limited adjustments in subsections (A) and (B).
  

11           In subsection (G) there is an express limitation on
  

12   some types of trade barriers, which reads as follows:
  

13                No marketing agreement or order applicable to milk
  

14                and its products in any marketing area shall
  

15                prohibit or in any manner limit, in the case of
  

16                products of milk, the marketing in that area of
  

17                any milk or product thereof produced to any
  

18                production area in the United States.
  

19           There is also an express standard for consideration of
  

20   any Milk Order provision designed to fix or modify minimum
  

21   prices to be paid producers.  The Secretary must consider a
  

22   variety of "economic conditions which affect market supply and
  

23   demand for milk and its products in the marketing area to which
  

24   the contemplated agreement, order, or amendment relates..."
  

25       JUDGE CLIFTON:  Because of the commas, I would like you to
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 1   read it -- normally I'm not having you read punctuation, but
  

 2   the way this is written I think you should read it so that the
  

 3   meaning comes across.  So would you read again just what's in
  

 4   quotes?
  

 5       MR. VETNE:  Okay.  I'll start the three words before that.
  

 6           Consider a variety of "economic conditions which affect
  

 7   market supply and demand for milk and its products in the
  

 8   marketing area to which the contemplated agreement, order, or
  

 9   amendment relates..." and then "fix such prices as he finds
  

10   will reflect such factors, ensure a sufficient quantity of pure
  

11   and wholesome milk, and be in the public interest."  That's
  

12   7 U.S.C. 608c(18), and I have emphasis "supplied" because I
  

13   wanted to refer back there to, in this case, in the marketing
  

14   area to which the contemplated order relates.  So that would
  

15   fit here where we have a contemplated order or a proposed
  

16   order.
  

17           Continuing with the text.  The Secretary has expressed
  

18   his interpretation of this section many times in decisions and
  

19   in correspondence.  In 2008, the Secretary terminated a
  

20   proceeding to consider higher Class I and II prices requested
  

21   by NMPF, that's National Producers Federation, to provide
  

22   economic relief to dairy farmers, and on several occasions he
  

23   denied requests for price relief due to conditions of drought
  

24   and other milk production challenges because the markets had
  

25   adequate supplies of milk for fluid beverage use, and the AMAA
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 1   is not intended to be a price support program.  Part B of my
  

 2   exhibits, in chronological order, contain some of these letter
  

 3   determinations by the Secretary.  Letters of September 17th,
  

 4   2012, by Secretary Vilsack and AMS Deputy Administrator for
  

 5   Dairy Programs, Dana Coale, contain a concise and thorough
  

 6   explanation of USDA's interpretation of the limits of its milk
  

 7   pricing authority under the AMAA.  The Deputy Administrator
  

 8   explained:
  

 9                First, the Federal Milk Marketing Order (FMOO)
  

10                program is not designed to be a price or income
  

11                support program --
  

12       JUDGE CLIFTON:  Mr. Vetne, would you read it again?  I
  

13   think you said FMOO.
  

14       MR. VETNE:  I did not intend to.  I will read it again, the
  

15   quote:
  

16                First, the Federal Milk Marketing Order (FMMO)
  

17                program is not designed to be a price or income
  

18                support program, since it is not authorized to
  

19                establish minimum prices above the relative market
  

20                value of the products of milk.  ****
  

21           And then further in that letter the Deputy
  

22   Administrator continues:
  

23                Section 608c(18) of the Agricultural Marketing
  

24                Agreement Act of 1937, as amended, outlines the
  

25                criteria and procedure by which the Secretary
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 1                establishes and adjusts minimum prices in the FMMO
  

 2                program.
  

 3           So if you will turn with me to Exhibit 112, I'll go off
  

 4   text here for a minute.  The last six pages or so constitute,
  

 5   well, 10 pages or so, or 12, 14 -- a little more than
  

 6   two-thirds of the way through the packet, after the publication
  

 7   of AMS, which is double-sided, everything else here is
  

 8   single-sided, is Exhibit B.  And that, in chronological order,
  

 9   contains a collection of responses, in some cases the letters
  

10   to USDA, and responses by USDA in all cases, on requests for
  

11   increased minimum prices, revenue enhancement for one reason or
  

12   another because of drought, because of tough times, because of
  

13   margin, cost of production.
  

14           The first letter, for example, is a reply to
  

15   Congressman Roy Blunt from Secretary Ann Veneman to a request
  

16   for a drought adjustment surcharge on Class I and II prices.
  

17   And the second paragraph at the end, the last sentence says,
  

18   "the FMMO program is a marketing tool, not a price support
  

19   program."  And then the letter goes on to describe other things
  

20   that USDA was working to do to help address the situation.
  

21           The second letter, a couple of pages on, is a letter to
  

22   Congressman Don Sherwood, basically along the same line,
  

23   responding to an incoming letter from Congressman Sherwood
  

24   asking USDA to call a hearing for increased prices as requested
  

25   by DFA, and basically the same responses given.  The objectives
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 1   are to assure an adequate supply of milk for the fluid market
  

 2   and create an orderly structure under which farmers can market
  

 3   milk year-round.  Again, the letter says the FMMO program is a
  

 4   marketing tool, not a price support program.
  

 5           The third letter is a letter, May 20, 2003, from
  

 6   Congressman Phil English to Ann Veneman, asking for price
  

 7   relief, price enhancement after USDA turned down the request by
  

 8   DFA.  So it's a renewed request, apparently spurred by high
  

 9   feed costs, transportation costs, stress in the dairy producer
  

10   community, producers going out of business.  That's a one-page
  

11   letter, and following that there's a response of June 16, 2003.
  

12   The second paragraph of which, as the prior ones, say "the FMMO
  

13   program is a marketing program with the objective of assuring
  

14   that fluid drinking," the word drinking has been put in, "milk
  

15   markets are adequately supplied and it is not intended to be a
  

16   price support program."
  

17           And lastly, it is an incoming letter from Dori Klein,
  

18   you don't know where Dori Klein lives or what her address is
  

19   because it is properly deleted, asking for a hearing to
  

20   increase Federal Order prices.  And follows a response by
  

21   Secretary Vilsack on September 17, 2012.  And Secretary Vilsack
  

22   in turn, refers Dori Klein to a letter of the same date, from
  

23   Deputy Administrator Dana Coale.  And in Dana Coale's response
  

24   to Ms. Klein, there is the discussion on marketing tool and the
  

25   limits of Section 8c(18) authority provided in the AMAA to the
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 1   to the Secretary, which I quoted in my prepared statement.
  

 2           Okay.  Going back to the prepared statement.
  

 3   Examination of local and regional supply and demand conditions
  

 4   in some marketing areas, have nevertheless, led to increased
  

 5   minimum prices since FMMO Reform.  USDA has twice --
  

 6       JUDGE CLIFTON:  And you missed a word so please just
  

 7   re-read that sentence.
  

 8       MR. VETNE:  Examination of local and regional supply and
  

 9   demand conditions in some marketing areas, has nevertheless led
  

10   to increased minimum milk prices since FMMO Reform.  USDA has
  

11   twice increased Class I prices and the Southeast markets -- to
  

12   address hurricane-created fluid milk supply difficulties in
  

13   2004, and to address declining milk supplies available to a
  

14   growing population in 2008.
  

15           There's one other provision of the AMAA that requires
  

16   examination of conditions unique to regional marketing and
  

17   production areas for milk and other commodities.
  

18   Section 608c(11)(C) states:
  

19                All orders issued under this section which are
  

20                applicable to the same commodity, or product
  

21                thereof, shall, so far as practicable, prescribe
  

22                such different terms applicable to different
  

23                production areas and marketing areas as the
  

24                Secretary finds necessary to give due recognition
  

25                to the differences in production and marketing of
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 1                such commodity or product in such areas.
  

 2           End of quoted statutory text, back to my text.
  

 3           But the Secretary's tasks are not completed even if the
  

 4   record evidence is good, proposed rules conform to the limits
  

 5   of Section 8c(5), proposed prices are fixed after thoughtful
  

 6   consideration of Section 8c(18) pricing factors and unique
  

 7   regional factors are considered.  If handlers do not agree to
  

 8   be bound to the terms of a marketing agreement, and for Milk
  

 9   Orders they never do, the Secretary must determine, "that the
  

10   issuance of such order is the only practical means of advancing
  

11   the interests of producers of such commodity [i.e. milk, in
  

12   this case] pursuant to the declared policy..." and is approved
  

13   by producers.  And that's a directive in 7 U.S.C. Section
  

14   608c(9)(B).  Although the "only practical means" test is
  

15   expressed at the end of the process, it is something the agency
  

16   should -- let me insert parenthetically (I believe does) --
  

17   bear in mind from the time a petition for hearing is received
  

18   through the conclusion of decision making.  Application of this
  

19   standard is reflected in USDA's decisions that modify Milk
  

20   Order terms requested by proponents, and in decisions where
  

21   USDA, on its own initiative, creates a regulatory remedy that
  

22   no proponent has asked for.
  

23           Several of these provisions, that is the provisions of
  

24   the statute, present some unique challenges for USDA in
  

25   addressing the Cooperatives' proposal for a California Milk
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 1   Marketing Order, and in reconciling the proposed regulatory
  

 2   remedies with express statutory limitations and instructions.
  

 3   The proposals largely disregard Section 608c(18) milk pricing
  

 4   standards, particularly for Class III and IV uses of milk, and
  

 5   they appear to create several barriers to the marketing of milk
  

 6   and dairy products intention with the limits of Section
  

 7   608c(5)(G).  The proposal to incorporate California milk quota
  

 8   system -- start that again.  The proposal to incorporate the
  

 9   California milk quota system as part of a Federal Milk
  

10   Marketing Order plan for distribution of classified milk price
  

11   revenue to producers, unnecessarily creates tension with
  

12   "uniform" producer price requirements of Section 608c(5)(B).
  

13           And then a subheading:  A Few "Big Picture"
  

14   Observations About Supply and Demand for Milk and its Products
  

15   in California - The Marketing Area to Which the Contemplated
  

16   Order Relates - And in Other U.S. Milk and Milk Product
  

17   Production Areas
  

18           Much data is already in the record concerning the
  

19   growth of milk production and of milk products production in
  

20   California.  Useful visual tools to illustrate dairy growth in
  

21   California and the dairy endeavors in the rest of the U.S.
  

22   include U.S Census of Agriculture Maps from 1997, 2002, 2007,
  

23   and 2012 Census, showing the population of milk cows by
  

24   location.  The 2012 map is reproduced in Part C of the
  

25   exhibits.
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 1           So now again, towards the end, about five pages in from
  

 2   the end of the package of exhibits, and this would be
  

 3   Exhibit C on most of the copies you are looking at, shows a map
  

 4   of United States with black dots, and the hopefully the
  

 5   original exhibit will have blue dots, as it was prepared by
  

 6   NASS, showing the population density of milk cows, one dot
  

 7   equals 2,000 cows, in the country.  This is the milk cow
  

 8   inventory in 2012.
  

 9           You can go back to the Agriculture Census on the NASS
  

10   website and find similar maps showing milk cow inventory for
  

11   each of the preceding 5 years, 10 years, 15 years.  The Census
  

12   is taken every five years, and the results are published about
  

13   two years after the Census, so this is the most recent
  

14   Agriculture Census, and a visual illustration of the milk cow
  

15   population.
  

16           To me, rather than looking at numbers, I like to look
  

17   at maps.  And I look at the dots on the map and see there's
  

18   fairly substantial concentration of milk cows in the Central
  

19   Valley of California, close to that to the Northeast is a
  

20   concentration in Idaho.  You move down the map towards the
  

21   New Mexico-Texas border there's somewhat smaller concentration,
  

22   but still a concentration.  And then you move up to, to
  

23   Wisconsin, and Southeastern Minnesota, there's another
  

24   concentration.  And there's another concentration a bit more
  

25   scattered in New York and Southeast Pennsylvania.
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 1           I find that useful to visualize where milk is, and
  

 2   therefore, where product is produced, and where it needs to
  

 3   flow from.  And the absence of maps would be, absence of dots
  

 4   on the map would suggest that's a place milk and products need
  

 5   to flow to.
  

 6           Returning to the bottom of page 6.  Another useful
  

 7   visual tool to examine supply and demand for products of milk
  

 8   produced in California and in the rest of the U.S., and how
  

 9   supply and demand for these products have changed rather
  

10   dramatically from 1993 to May 2006, is the product flow to
  

11   population demand maps generated by the U.S. Dairy Sector
  

12   Simulator Model, that's the US DSS, to which frequent reference
  

13   is made in the -- in the 1999 Final Decision of USDA on Federal
  

14   Order Reform, and the 1998 Recommended Decision of USDA on
  

15   Federal Order Reform.
  

16           So if you will, and that venture by Cornell in
  

17   preparing this, the simulated and map contours in 1998 and
  

18   1999, was based on milk production in 1993.  And it was updated
  

19   to a couple months for fluid milk, let's see, '93.  I think
  

20   they incorporated 1996 in the final version.  I don't think the
  

21   manufacturing sector was updated.  So if you will turn to the
  

22   last exhibit in my package, that would be Exhibit D, which
  

23   would be the last four pages.  D is the cover page for that.
  

24           The first is simply the cover page of the 1996 staff
  

25   report, staff paper, by Cornell.  It is a rather long document.
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 1   I didn't reproduce it.  What I simply was focusing on here was
  

 2   the flow of product to market, which was illustrated by the
  

 3   output of the computer model used by Cornell in their Dairy
  

 4   Sector Simulator.  And what the Dairy Sector Simulator did, was
  

 5   to take the existing milk production during the period of time,
  

 6   mostly 1993 for that purpose, and force the model to move the
  

 7   milk and products produced of milk, in the most efficient way
  

 8   possible.  In other words, to remove human equation from it,
  

 9   there's no competition, just take all this milk and move it as
  

10   efficiently as you possibly can.
  

11           So, for example, for state like California, which even
  

12   back then produced more cheese in the aggregate than its
  

13   population consumed, the model being efficiency driven, would
  

14   require all the citizens of California to consume only
  

15   California cheese, there would still be some left over that had
  

16   to be exported.  And as you can see in the map prepared in the
  

17   1996 simulator, which is assembly, processing, and distribution
  

18   cheese plants, there is, in fact, some product that is
  

19   assembled and distributed in California that moves out.
  

20           I did the math for 1993, and based on the population of
  

21   California at the time, the average per capita consumption of
  

22   cheese in the nation attributed to California population, and
  

23   the cheese production as reported by NASS for that year,
  

24   California would have had to export, in 1993, about 44 million
  

25   pounds of cheese.  So there was some export.
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 1           So fast-forward to 2006.  The Dairy Sector Simulator
  

 2   was used again in the presentation of Chuck Nicholson at the
  

 3   2011 Dairy Economists Conference.  And the update at that time
  

 4   was, at least as to location of producer milk, where's the milk
  

 5   supply, was funded, at least in part by AMS.  And while they
  

 6   were at it, they produced a revised "How Would Cheese Flow in
  

 7   2006?"  Based on existing milk supply and population.  Again,
  

 8   as most, as efficiently as possible.  A picture says a thousand
  

 9   words.
  

10           You look at the cheese flow in 1993 compared to cheese
  

11   flow, and this was just for one month in May, not the whole
  

12   year like 1993 data was, and there was a lot of cheese flowing.
  

13   And again, so I did the math again for 2014, the most recent
  

14   year for which all of the data is available.  We know the
  

15   population of California in 2014, around 38 million people.  We
  

16   know how much cheese was produced in California, that's in the
  

17   NASS data, and we know the per capita consumption, which had
  

18   increased somewhat per capita from '93 to 2014.  And for 2014,
  

19   instead of 44 million pounds that would have to be exported,
  

20   minimum, from California, making the most efficient use of
  

21   cheese, about 1.3 billion pounds would have to be exported from
  

22   California.  So that -- that change in supply relationship of
  

23   California to the rest of the country, not just California,
  

24   look at Idaho, and look at the absence in 2006 of cheese
  

25   flowing from the Southeast cheese plants that were in the
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 1   Southeast in 1993 just haven't survived, and cheese
  

 2   manufacturing has moved elsewhere.
  

 3           Okay.  Enough of my comments on that.  I will go back
  

 4   to my text, which is the top of page 7 and coming to a
  

 5   conclusion.
  

 6           The simulated Class III price surface for milk
  

 7   delivered to cheese plants in the 1996 US DSSS report, based on
  

 8   1993 data is contained on page A10 of the report (.pdf page
  

 9   52), I did not produce that, but you can access it with the
  

10   website access material I provide in the footnote.
  

11           With the nation's lowest pricing points in the 1993
  

12   Class III or cheese price surface, in Central California,
  

13   Southern Idaho, and Minnesota, and slightly higher prices in
  

14   Wisconsin, I think the difference was 20 cents.
  

15           California's supply of milk and cheese have clearly
  

16   changed since 1993, and since even 2006, the most recent year,
  

17   with some published cheese marketing results using the US DSS
  

18   model.  Cooperative proponents for a California Federal fluid
  

19   Milk Marketing Order, a Federal Milk Marketing Order, urge USDA
  

20   to look no further than 1990's data on supply and demand for
  

21   milk and milk products, along with 1999 agency evaluation of
  

22   that data, to reach a decision on the appropriate minimum
  

23   Class III and IV prices for California in 2015-16.  It is
  

24   difficult to imagine how proponents' myopic approach can
  

25   satisfy Section 8c(18) of the AMAA.
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 1           Let me go off text here just for a moment.  I'm not
  

 2   saying that proponents and everybody else haven't referred to
  

 3   the most recent data available, everybody has.  Everybody has.
  

 4   But what's been termed the Federal Pricing Grid was created in
  

 5   the 1998, '99 Federal Order Reform process, the 1999 decision,
  

 6   and the pricing surfaces were produced in the US DSS model for
  

 7   fluid milk and for cheese, and the template, let me call it a
  

 8   template rather than grid, that resulted was a pricing surface
  

 9   for fluid milk based on supply and demand in 1993 to '96 in a
  

10   '99 decision.  And the template for Class III and IV, or
  

11   manufactured products, was based on data pre-existing the 1999
  

12   decision.  And actually, the pricing surface produced by the US
  

13   DSS model at that time, showed that the three lowest pricing
  

14   points were pretty close to each other.  Wisconsin being a
  

15   little bit higher than the Central Valley, as I look at that
  

16   map, but not a lot.  But then there wasn't that much cheese
  

17   flowing out of California, much production in California.
  

18           And in this hearing where it has to, we're asked to
  

19   take that 25 year-old data, essentially, that produced the 1999
  

20   decision and superimpose it onto California, well, the template
  

21   that existed post-Federal Order Reform, included market
  

22   supplied demand and production of products and milk prices in
  

23   California that weren't Federally regulated.  The template
  

24   carried forward a pre-existing milk pricing aspect, which was
  

25   California.
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 1           When, Federal Order Reform was the product of informal
  

 2   rule making, and USDA described its decision making process
  

 3   quite transparently, too.  USDA assigned its staff to various
  

 4   committees, and there were some on uniform provisions, some
  

 5   were in classified pricing, and all of this is discussed in a
  

 6   decision, as well as, actually in some greater detail, in the
  

 7   regulatory impact analysis that accompanied that decision.  The
  

 8   committees were composed of Market Administrator staff, and I
  

 9   think what the description of what happened in those decisions,
  

10   for Class I pricing, for example, is pretty informative here.
  

11           The Department described its process of coming to
  

12   conclusions, deriving in part from the US DSS model.  In part,
  

13   from the pre-existing price surface, and in part from the input
  

14   of staff that were familiar with the markets they administered.
  

15   So the end result, there was sometimes a little, sometimes a
  

16   lot of adjustment in individual markets based on the input from
  

17   those that were responsible for administering those markets who
  

18   knew the market conditions.  There was no staff person in any
  

19   of those deliberations representing market, supply, demand, and
  

20   pricing for milk in California.  There was not one.
  

21           But in 2015, there were, the Department will still have
  

22   to deal with Section 608c(18), and that is the supply and
  

23   demand for milk and the products of milk in California.  That
  

24   is a 2015 perspective, not a 1993 or 1999 perspective.
  

25           Okay.  So the last sentence says, detailed discussion
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 1   of reasonable levels for Class III and IV pricing in California
  

 2   in the event an FMMO is adopted for the state, will come in
  

 3   later testimony.  That's all I have prepared, thank you.
  

 4   BY MR. ENGLISH:
  

 5      Q.  Chip English.  Looking, just referring first to the
  

 6   foot notes.  Are there any particular foot notes that you
  

 7   think, rather than just being in your exhibit, that you need to
  

 8   discuss in any detail or can they just be part of your exhibit?
  

 9      A.  Well, you know, in the footnote 1 on the first page,
  

10   for example I quote the Secretary speaking through the judicial
  

11   officer, and that refers to the case called In re Borden, Inc.,
  

12   which was published in Agriculture Decisions, Volume 46,
  

13   starting at page 1315.  And the reference in that document is
  

14   page 1420.  So you know the decision's already 105 pages.  Let
  

15   me tell you, page 1420 is only the beginning of that decision.
  

16   It is a long decision.  And it has to do with the location
  

17   value of milk, but the Judicial Officer went out of his way to
  

18   say, "We measure the reasonableness of what the Secretary did,
  

19   in part, by the study of milk, Milk Marketing by the experts."
  

20   And he gave particular attention to two studies, reports,
  

21   originating within the Department of Agriculture, to the
  

22   Department of Agriculture.  The Nourse report was such a
  

23   report.  And then a decade after the Nourse Report came what I
  

24   call the Knutson Reports.  The Knutson Reports were two, one in
  

25   '72 and one in 1973.  And in '72 Knutson described how we got
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 1   here, and what's the problem, and what are we going to do when
  

 2   all that Grade B milk disappears?
  

 3          So part one created the framework for the problem that
  

 4   that committee was trying to address.  Part 2 was examination
  

 5   of different ways to address it.  And part 2 contains detailed
  

 6   discussion on various ways to price milk when Grade B milk
  

 7   disappears, and came to the conclusion that a product price
  

 8   formula using surveyed product prices, or determined product
  

 9   prices, however you arrive at market value of product prices,
  

10   and a make allowance, would produce a minimum regulated price
  

11   pretty close to what the competitive milk price under the
  

12   Minnesota-Wisconsin price series did.  And for those who might
  

13   be listening that aren't familiar with that, there was a time
  

14   when there was a large volume of Grade B milk in Minnesota and
  

15   Wisconsin, totally unregulated price-wise, and USDA surveyed
  

16   prices actually paid for that milk, Grade B supply, and used
  

17   that as a basis for fixing the Federal Class III price.  During
  

18   most of that time there was only one manufacturing class price
  

19   and that was Class III, cheese, butter and powder.
  

20          It wasn't until the '90's that that subcategory was
  

21   further subdivided to Class III and III(a), III(a) being
  

22   essentially what is now Class IV, because those two commodity
  

23   prices produced, well, the class -- butter, powder makers were
  

24   struggling mightily, and mostly-producer organizations were
  

25   struggling to account at the Class III price when they made a
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 1   product that would not return to them a Class III value.  So
  

 2   cooperatives in particular, who use that product for balancing,
  

 3   had to account to the pool, bore the losses between the
  

 4   regulated price and what they could get for the market, they
  

 5   suffered the cost but had to share the benefit of the regulated
  

 6   price, which they didn't receive in the first place, it was all
  

 7   the producers who got a higher blend price as a result.  So the
  

 8   Secretary said, probably be a good idea to have a separate
  

 9   class for butter and powder.  And that's where we have been
  

10   since.  So those are the two reports, the Nourse Report and the
  

11   Knutson reports, that's page 1.
  

12       JUDGE CLIFTON:  So the court reporter will have footnote 1
  

13   to look at for spellings, but just for now would you spell
  

14   Borden, Nourse, and Knutson?
  

15       MR. VETNE:  Borden, B-O-R-D-E-N, Borden Company, the Happy
  

16   Elsie Cow Company.  Nourse, N-O-U-R-S-E, and Knutson,
  

17   K-N-U-T-S-O-N.
  

18       MR. ENGLISH:  It's spelled differently than Knudsen the
  

19   company.
  

20       MR. VETNE:  Spelled differently than the failed dairy
  

21   company in California.  Actually, Ron Knudsen may have changed
  

22   his name after that, I don't know.
  

23   BY MR. ENGLISH:
  

24      Q.  Let me just turn quickly to footnotes 12 and 13.
  

25   Footnote 12 is basically the source for the data that is the
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 1   next to the last, and the second to the last page of your
  

 2   exhibit, the first two pages of D, correct?  Of Exhibit 112?
  

 3      A.  That's true.  There was a cheese flow, national cheese
  

 4   flow map produced by the U.S. Dairy Sector Simulator model, you
  

 5   know, both in 1996, and published in a 1996 report, and
  

 6   published in a 2011 report, both of course, relied on milk
  

 7   supplies for prior years, you can't simultaneously observe and
  

 8   report, so that's the source of both maps.  I'm aware that
  

 9   during the period between 1996 and 2011, the model has been
  

10   improved.  Everybody that tinkers with computer models makes
  

11   improvement as they go along.
  

12      Q.  But the underlying assumptions --
  

13      A.  They show the same thing.  The same thing being the
  

14   most efficient movement of product from where it's being
  

15   produced to where it would be purchased.
  

16      Q.  Going to the bottom of page 4, the top of page 5, when
  

17   you discuss 608c(5)(G) and I think what's euphemistically
  

18   called the "trade barrier" discussion.  And I may have given
  

19   your experience a little short trift, and I apologize.
  

20          When you referenced California, one thing you got
  

21   involved in was representing Southern Nevada entities in the
  

22   case that ultimately, two cases went up to the Supreme Court,
  

23   U.S. Supreme Court, and I think maybe you think that you got
  

24   the name Hillside accidentally and it should have been
  

25   Ponderosa.
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 1      A.  All the lower court decisions were called
  

 2   Ponderosa V whoever, and then you got there first, Chip, and
  

 3   the Supreme Court took Hillside as the name of the case.
  

 4      Q.  But do you recall whether the, in addressing the case
  

 5   in the District Court, whether the Trade Barrier argument of
  

 6   (G) was, an Lehigh Valley case, ended up being analyzed as sort
  

 7   of the mirror image for what states could or couldn't do
  

 8   interstate commerce?
  

 9      A.  Absolutely.  I know I, and I think others that do what
  

10   I used to do, you know, look at this as being a Federal version
  

11   of the Commerce Clause.  I think -- I think it might have --
  

12   okay.  I was sworn to tell the truth, and maybe go off script a
  

13   little bit.
  

14          I think it might have a little less teeth when it comes
  

15   to milk because it says, "orders can't prohibit the marketing
  

16   of milk from elsewhere."  The Lehigh case said, you know, if
  

17   it, for all practical purposes prohibits, you know, you look at
  

18   the practical effect, not for the word "prohibit" to have that
  

19   effect, but, or in any manner limit in the case of products of
  

20   milk.  That's a really tight restriction.  I think that, that's
  

21   as close to the Commerce Clause examination as you can get.
  

22   And, you know, there's products of milk, there is fluid milk,
  

23   there's cheese.  So that's why I refer to that.
  

24          Mr. Vlahos?
  

25       MR. VLAHOS:  On the grounds that the witness is now
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 1   interpreting a case, I'm going to object to it and ask that it
  

 2   be stricken, and it's a legal conclusion, and the case speaks
  

 3   for itself.
  

 4       JUDGE CLIFTON:  Your objection is noted, the witness's
  

 5   testimony stands.  I will not strike it.
  

 6   BY MR. ENGLISH:
  

 7      Q.  And finally, Mr. Vetne, before I move admission of the
  

 8   exhibits and allow others to question you.  As I read your
  

 9   testimony, I sort of thought the heart of it, and if I were to
  

10   summarize it for my part, was looking at the bottom of page 3
  

11   and the page 4, top of page 4, the concept that a proponent had
  

12   a burden of proof of the evidence of market practices, rather
  

13   than market theory.
  

14      A.  That's really the heart of step one, yes.  And that's
  

15   what, that is the focus.  And then, the second focus was if
  

16   USDA gets that, what do they do with it?  And the most
  

17   important part about what they do with it is, the HTST pricing.
  

18   So those are the three highlights.
  

19      Q.  And so over on page 4, what the Secretary himself said
  

20   at the time you referenced what you call the 1989
  

21   Texas-Southwest Plains decision, having been there myself, and
  

22   on the losing side I might add, you know, I call that sort of
  

23   the pure milk Gore, Inc., Gore Brothers Pure Milk Case.  Hat,
  

24   the Secretary acknowledged that the mere, that, yes, because an
  

25   entity was a producer-handler, there was unpriced milk.  And
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 1   because there was unpriced milk, there was the potential for
  

 2   unfair disorderly marketing conditions, correct?
  

 3      A.  Yes.
  

 4      Q.  But the problem was, as the Secretary says in that
  

 5   statement on the top of page 4, that there was a lack of
  

 6   demonstrable evidence of actual disorder.
  

 7      A.  That's --
  

 8      Q.  And I did, I inserted the word "actual".
  

 9      A.  That's exactly right.  And I -- I have been to many
  

10   dozen Milk Order hearings over the years, and I have frequently
  

11   disagreed with conclusions of the Secretary as to what
  

12   constitutes disorder, what needs to be remedied, or what remedy
  

13   to provide in the circumstances, but I have never, I do not
  

14   remember any case, and I think I remember all of them, in which
  

15   there were not observed practices, marketing practices,
  

16   transactional practices, that were the subject of the inquiry,
  

17   and what to do with them when proven was really the debate, you
  

18   know --
  

19       JUDGE CLIFTON:  Did you just say you do not remember any
  

20   where there was not an examination of practices?
  

21       MR. VETNE:  Exactly right.  There was always an examination
  

22   of something that was observed.  Something that was observed.
  

23   And frequently, we say, "I observed that, I think it's a good
  

24   thing."  Somebody else will say, "I observed that, you better
  

25   do something about it."  But there was always an observation of
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 1   something.
  

 2           And I also noted that, you know, frequently it is the
  

 3   Marketing Orders themselves that create it.  Thank you for
  

 4   giving me the soapbox, but we had ten years of hearings on
  

 5   performance standards that could have been avoided if only USDA
  

 6   had zoned out producer milk from the market in which it was
  

 7   pooled.  That's what brought California milk into Ohio, it
  

 8   brought Idaho milk into the Upper Midwest.  The value of that
  

 9   milk in relation to the market, as it had been prior to Federal
  

10   Order Reform, would have been so low there would have been no
  

11   regulatory incentive to make inefficient movements of milk
  

12   simply to pool.  That's one example.
  

13           There are other opportunistic things, like Superior
  

14   Dairy in Ohio.  Superior Dairy saw the chance to be a partially
  

15   regulated plant.  Took advantage of existing provisions,
  

16   created a partially regulated plant, and realized a financial
  

17   benefit over a period of time.  It took a year to address it.
  

18           And actually in the final conclusion -- I wish we would
  

19   do this more often -- you know, there was, there wasn't
  

20   formally negotiated rule making, but there was a negotiated
  

21   resolution that was proposed to the Secretary by opposing
  

22   sides.  I wish that could happen more often.
  

23       JUDGE CLIFTON:  In this hearing, for example, I'm just
  

24   saying.
  

25       MR. VETNE:  Who was it that said, let's get Scott,
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 1   everybody in the same room, bang their heads together and come
  

 2   up with some solution.  That could work.  There is room in the
  

 3   system for negotiated rule making, thought ought to be given to
  

 4   it.
  

 5       JUDGE CLIFTON:  Well, it can be addressed in your briefs,
  

 6   and the work that you do leading to your briefs.  Mr. Vetne,
  

 7   what did you mean by zoned out?
  

 8       MR. VETNE:  Zoned out is a way that that producer milk,
  

 9   that is, the revenue from the pool that goes to producers, used
  

10   to be priced from a market center.  So, for example, if the
  

11   center of the market is Chicago, a producer delivering to a
  

12   plant in Wisconsin would get a lower price because the value of
  

13   milk at that location is less than the value of milk delivered
  

14   to a plant in Chicago.  And if it went even further away to a
  

15   plant in Minnesota or South Dakota, it would be even lower
  

16   there.  You take that and extend it further out, once you get
  

17   to Idaho, there would be, like a buck left.  There was
  

18   something way below any blend price that anybody would want to
  

19   try to associate Idaho milk in the Upper Midwest.
  

20           The final Federal Order Reform Decision didn't use that
  

21   practice on a market-by-market basis, but had this contour
  

22   prices, the price grid for Class I, and continued to adjust
  

23   producer prices exactly the same as handler prices, so even if
  

24   you are a thousand miles from the market where relative to that
  

25   market the milk ought to be worth not very much at all because
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 1   it is so far away, if there were higher class price or a good
  

 2   class price, that producer's blend price would not be reduced a
  

 3   thousand miles away from the market.  So that is a, was a
  

 4   major, major difference pre-Reform and post-Reform, and I don't
  

 5   think it was a good Reform.
  

 6       JUDGE CLIFTON:  Mr. English, when you referred, I believe
  

 7   you were referring at the bottom of page 3 to the
  

 8   Texas-Southwest Plains decision, and you said, "I call that
  

 9   the -- "
  

10       MR. ENGLISH:  Pure milk, P-U-R-E, M-I-L-K.
  

11       MR. VETNE:  That was his clients.
  

12       MR. ENGLISH:  No, that wasn't my client, that was
  

13   Mr. Yale's, we have referred to Ben Yale that passed.
  

14       MR. VETNE:  Pure Milk was the, what was the company that --
  

15       MR. ENGLISH:  Was the producer-handler.
  

16       MR. VETNE:  The producer-handler that stimulated the
  

17   request for remedy.
  

18       MR. ENGLISH:  And just because, you know, I just want to be
  

19   clear, that was not my client, that was Mr. Yale's client, and
  

20   he was successful.
  

21       At this time, your Honor, I have completed direct
  

22   examination and I would move admission of the Exhibit 111 and
  

23   112.
  

24       JUDGE CLIFTON:  Let's start with Exhibit 111.  Is there
  

25   anyone that would like to question the witness regarding
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 1   Exhibit 111 before you determine whether you have objections to
  

 2   it being admitted?  There is no one.  Is there any objection to
  

 3   the admission into evidence of Exhibit 111?  There is none.
  

 4   Exhibit 111 is admitted into evidence.
  

 5           (Thereafter, Exhibit Number 111, was
  

 6            received into evidence.)
  

 7       JUDGE CLIFTON:  Regarding Exhibit 112, is there anyone that
  

 8   would like to question Mr. Vetne regarding Exhibit 112 before
  

 9   determining whether you have any objection?  There is no one.
  

10   Is there any objection to the admission into evidence of
  

11   Exhibit 112?  There are none.  Exhibit 112 is admitted into
  

12   evidence.
  

13           (Thereafter, Exhibit Number 112, was
  

14            received into evidence.)
  

15       MR. ENGLISH:  I'm done.
  

16       JUDGE CLIFTON:  Very good.  Thank you.  Who will be the
  

17   next to question Mr. Vetne?  Mr. Miltner.
  

18                        CROSS-EXAMINATION
  

19   BY MR. MILTNER:
  

20      Q.  Ryan Miltner, Counsel for Select Milk.
  

21          Hi, John.
  

22      A.  Hi, Ryan.  Yeah, you don't have to call me Mr. Vetne.
  

23      Q.  I won't start now.
  

24           So as I was reading over this and trying to figure out
  

25   what I wanted to ask, I was thinking of my Administrative Law
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 1   class many moons ago, and how I probably shouldn't have skipped
  

 2   it to go to Indians games when we talked about formal rule
  

 3   making.  But I have picked up on a few things since then.
  

 4      A.  Yes, you have.  I agree.  Very well, too.
  

 5      Q.  Thank you.
  

 6          I guess, let's start with your statement.  The first
  

 7   thing I think is easy, your footnote number 1, what you call
  

 8   the Knutson Reports, is that the Milk Pricing Policy, Part 1
  

 9   and Part 2?
  

10      A.  Exactly right.
  

11      Q.  Okay.
  

12      A.  Dr. Knutson, who was then a Chief Economist, I think
  

13   Chief Economist, in AMS Dairy Programs chaired the committee.
  

14   So like the Nourse Report, Ed Nourse was the Chair, I called it
  

15   the Knutson Reports because he was the Chair.  But it is the
  

16   Milk Pricing Policy and Procedures.
  

17      Q.  Okay, great.  So let's talk about Section 6023.
  

18      A.  6023?
  

19      Q.  Yes.
  

20      A.  Where are we?
  

21      Q.  This is the last paragraph on page 1.
  

22      A.  Oh, okay.
  

23      Q.  And you quote the section which begins, your quote
  

24   begins, "to establish and maintain such orderly marketing
  

25   conditions for milk and other farm products."  I want to focus
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 1   on "such orderly marketing conditions."
  

 2      A.  Yes.
  

 3      Q.  In your experience, is that the clause that leads us
  

 4   all to this dance around what is disorderly versus orderly?
  

 5      A.  No and yes.
  

 6      Q.  I'm glad you have clarified it.
  

 7      A.  Orderly is used twice in that section.  "Establish
  

 8   orderly" and then "orderly flow of the supply thereof to
  

 9   market".  If one reads Nourse, if one reads the first few pages
  

10   of the Federal Milk Marketing Order program, which is my
  

11   Exhibit A, Part A of Exhibit 112, orderly has context.  And
  

12   this was written in the early '30's when there was chaos, not
  

13   just in milk, but in agriculture in general.  Came off the
  

14   Stock Market plunge in 1929 and the whole country went into a
  

15   depression.  And leading up to that time, in a period of
  

16   irrational exuberance, everybody was producing more than they
  

17   probably should have.  There was, in fact, for milk and other
  

18   products, too much of a supply.  What happens when there's too
  

19   much of a supply?  Price goes down.
  

20          And for milk, there were have and have not's.  Some
  

21   producers had a, like we heard earlier in this hearing, before
  

22   the Gonsalves Milk Pooling Act that happened in the '30's.
  

23   Some had a Class I market, some did not.  Prices between the
  

24   producers varied differently and there was a struggle between
  

25   producers to get a share of that Class I market, and they would
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 1   economically, if not physically, cut each other's throats to
  

 2   secure a share of that market.  That is, there's, if there is a
  

 3   question of where the line for market disorder exists, that is
  

 4   way above the line.
  

 5          There was a -- there was an Appellate Court Judge in, I
  

 6   think the Fourth Circuit, named Judge Frank, very
  

 7   well-respected, who wrote a decision called Queensboro Farm
  

 8   Products.  And he sort of describes his emotions after hearing
  

 9   about -- about the dairy economy leading up to that case.  And
  

10   I think I got most of that, part of the decision by memory.
  

11   And here it goes:
  

12           "The city dweller or poet who views the cow as a symbol
  

13   of bucolic serenity is naive indeed, for from the udders of
  

14   that placid animal flows a bland liquid indispensable to human
  

15   health which has produced more human strife than alcoholic
  

16   beverage."
  

17           And that's really, that human strife is what led up to
  

18   the enactment here.  So the context for orderly, getting back
  

19   to your question, is what happened there.  And bringing
  

20   production back into line with supply, and then doing whatever
  

21   you can to make market channels work efficiently, and to avoid
  

22   the farmer-to-farmer strife that was observed by Congress
  

23   leading up to this Act.  Okay.
  

24           So does that answer your question?
  

25      Q.  Sort of.
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 1      A.  More than you wanted or less than you wanted?
  

 2      Q.  No, it's, that's helpful.  It's the Second Circuit.
  

 3      A.  Second Circuit.
  

 4      Q.  Yep.
  

 5      A.  Thank you.  You Googled it while I was --
  

 6      Q.  No, no, no.  I knew it.  I'm trying to find the quote I
  

 7   in there that I like better than yours, which is something
  

 8   along the lines of:  "To completely understand the complexity
  

 9   of the milk problem would require almost a universal knowledge
  

10   of chemistry, biology..." and several other disciplines.  I
  

11   like that one.
  

12      A.  Okay.  Well, I like the one that isn't in a court case
  

13   that somebody said, "there are more people that understand
  

14   Quantum Physics than understand how milk is priced."  So that's
  

15   why we're here.  Thank you.
  

16       JUDGE CLIFTON:  How is Queensboro spelled?
  

17       MR. MILTNER:  Q-U-E-E-N-S-B-O-R-O.
  

18       JUDGE CLIFTON:  Thank you.
  

19       MR. VETNE:  I know you and I are having fun, but let's try
  

20   to contribute to this record.
  

21   BY MR. MILTNER:
  

22      Q.  Okay.  So let's, I want to ask another follow up on
  

23   that particular phrase, "such orderly marketing conditions."
  

24   And obviously there are a litany of marketing conditions, but
  

25   my question is, does the AMAA describe a situation or describe
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 1   a, what I will call a set of one -- in other words, the
  

 2   Secretary has a singular goal, which is to protect orderly
  

 3   marketing conditions, and is that, is that a Holy Grail or is
  

 4   that a continuum of acceptable outcomes?
  

 5      A.  Hopefully what happens after the Secretary intervenes
  

 6   is more orderly, more efficient, more predictable, more
  

 7   transparent, than before.  Producers couldn't trust their
  

 8   butterfat tests, we're getting paid for all the butterfat, and
  

 9   after involvement they can.  That kind of thing.
  

10           However, rather than, I want to refer you, the Borden
  

11   decision that is cited in Footnote 1, the lengthy decision, has
  

12   a heading, that's chapter and headings throughout, and has a
  

13   heading that essentially says, here's how, here's how USDA has,
  

14   and how we judge disorderly marketing conditions.  And then the
  

15   Judicial Officer goes through the economic and regulatory
  

16   history, the writings about it, and in that case, the decision
  

17   that was under review.
  

18           So it, as I say in the next page, it has context.  It
  

19   has historical context and it has context as applied, and
  

20   that's what I mean.  It is -- is it a fixed?  I think you used
  

21   the term fixed.
  

22      Q.  Close enough.
  

23      A.  It is -- it is fluid.
  

24      Q.  No pun intend?
  

25      A.  No pun intended.  It is fluid.  What is unfair and
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 1   disruptive today may not have been thought about 20 years ago,
  

 2   so, or what was deemed to be Holy Grail 20 years ago may not
  

 3   exist today, and yet we still continue to operate the same way
  

 4   as though it still existed.  I think that's just as pertinent.
  

 5      Q.  The section of the Borden decision you cite or you have
  

 6   referred me to, would you characterize that, that section as a
  

 7   statement of policy or a statement of law?
  

 8      A.  It is a review by the Judicial Officer of policy as
  

 9   applied by the USDA.
  

10      Q.  Okay.  That decision is now 28-years old I think, if my
  

11   math is right.  No, that would make me older than I am.  The
  

12   Borden decision is '87, right?  So that's 28 years?
  

13      A.  Yes.
  

14      Q.  Okay.  So because what may be the Holy Grail at one
  

15   point and no longer be the Holy Grail, have you read the
  

16   decision?  I assume you have read it recently, do you believe
  

17   that the articulation of policy there is still an accurate
  

18   state of what the policy is or should be today?
  

19      A.  I think it is a good articulation of the process.  The
  

20   decision may not, you know, the decision involved a pricing
  

21   result that doesn't exist today, so the circumstances on the
  

22   ground are different, but the process of getting there I think
  

23   is the same, except that we have more information, such as the
  

24   Dairy Sector Simulator.  We have more sophisticated, both
  

25   marketing and policy analysis tools today than we had in 1987.
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 1   I think the process is the same.  We have better tools to apply
  

 2   to that process.
  

 3      Q.  In the particular section that you have pointed to
  

 4   which talks specifically about what disorderly marketing is,
  

 5   you believe that section, I guess, looking at that section in
  

 6   isolation regardless of the actual decision there, you believe
  

 7   that is still relevant for our consideration and the
  

 8   Department's consideration today?
  

 9      A.  I think that still illustrates it, yes.
  

10      Q.  Okay.  I want you to look at page 5 of your testimony,
  

11   if you could.
  

12      A.  Oh, good you skipped through all the way over to 5.
  

13      Q.  There's no promise I won't go back.  The section you
  

14   quote in the middle of the page, and you're quoting from a
  

15   letter -- is this the letter from Dana Coale that you are
  

16   quoting there, I think?
  

17      A.  That's true.  Dana Coale's letter of September 17,
  

18   2012.
  

19      Q.  Okay.
  

20      A.  End-to-end.  And I quoted that as an expression of
  

21   fact, that is, the fact of that policy in 2012; the fact of
  

22   that policy in years prior to 2012; the fact of that decision
  

23   expressed, that policy expressed in decisions since I have
  

24   looked in vain for a departure from that policy since 2012, so
  

25   I have to believe it continues to exist.
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 1      Q.  The clause that you quote prior to the ellipsis there.
  

 2      A.  Yes.
  

 3      Q.  Talking about the, and I'll read the section I'm
  

 4   looking at:  "Since it is not authorized to establish minimum
  

 5   prices above the relative market value of the products of milk,
  

 6   with respect to manufactured products."  Would you agree with
  

 7   me that the Secretary, the Department, has adopted a national
  

 8   market as the relevant market for those products?
  

 9      A.  I would agree that product prices that are surveyed by
  

10   USDA are the result of surveying transactions throughout the
  

11   United States, resulting in a calculation that produces an
  

12   average price for all products in the United States.
  

13      Q.  And so for purposes of establishing minimum prices
  

14   under the Federal Orders, that average price you refer to is a
  

15   single national price, correct?
  

16      A.  That is what is produced in the Federal Order system
  

17   that resulted from Federal Order Reform in 1999, that resulted
  

18   in a template that did not include California.
  

19      Q.  So is that yes?
  

20      A.  It's yes, but.
  

21      Q.  Okay.
  

22      A.  Your question, the answer to your question would
  

23   produce a misleading inference if I didn't do the but, so yes.
  

24      Q.  Maybe incomplete, but not misleading.  To the extent
  

25   that any proponent here seeks a different federal price for
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 1   manufacturing classes than what exists in the current Federal
  

 2   Orders, would that be a deviation or a change in policy for the
  

 3   Department?
  

 4      A.  It would be a different price.  I do not believe it
  

 5   would be a deviation from, or a change in policy.  I think the
  

 6   Secretary, what resulted from Federal Order Reform, was, at the
  

 7   time, the reasonableness and functionality of the Class III
  

 8   price was measured against how closely does it match what we
  

 9   used to use as the basic formula or M-W price?  Okay?  One of
  

10   the factors by which it was measured was, is it pretty close?
  

11           One of the factors that was measured beyond that was
  

12   rational economics, maybe the something that wasn't exact term,
  

13   but rational economics.  What was produced at the time was a
  

14   price that was pretty close to what had previously been
  

15   announced as the M-W price, which was the price of milk used to
  

16   produce cheese in the most efficient, lowest price production
  

17   area of the country, Minnesota and Wisconsin.  And as I recall
  

18   looking at the Class III price surface, that was true at the
  

19   time.  Supply and demand for milk and products of milk are
  

20   different now.
  

21          So somebody asked an earlier witness, I can't say who,
  

22   so, you know, the Secretary could have different manufacturing
  

23   prices with different locations to reflect local supply and
  

24   demand.  So -- or, and the answer was yes, and I can't member
  

25   who said that.  Or the Secretary can establish a manufacturing
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 1   price by formula at a level which is lowest in the country, and
  

 2   individual markets then, can adjust by premiums or other
  

 3   factors unhampered by minimum prices.  So if it is at the
  

 4   lowest price, you don't need multiple, multiple pricing points.
  

 5   If it's at a higher price someplace, then you might need to
  

 6   consider having a lower pricing point in a market where supply
  

 7   and demand for their product produces a value for that product
  

 8   in that local market.
  

 9      Q.  This might be a difficult question because I -- because
  

10   I can't, we don't have a true comparison, but I'll try it
  

11   anyway.  Are you arguing that the formulas for manufacturing
  

12   milk in particular, that we currently have, are no longer an
  

13   appropriate, or no longer a close approximation of what the
  

14   MWNBFP were?
  

15      A.  I'm not making that argument, but I think that it's
  

16   moved farther away from what the MWNBFP were.  It's been 20
  

17   years data time since that time, and I'm not saying it is
  

18   higher than M- or BFP would have been, but less a reflection of
  

19   what it is then.  I -- as I was preparing for this hearing, I
  

20   took a look at the NASS data on cheese production.  And NASS
  

21   used to report cheese production by, I think five regions.  It
  

22   was the Western Region, there was the South Central Region, the
  

23   Northwest Central Region, the Northeast Central Region, and
  

24   then the Eastern Seaboard.  Maybe the Eastern Seaboard was
  

25   subdivided, and so maybe there were six, so you had a pretty
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 1   good idea.
  

 2          And when you take cheese or cheddar cheese, you try to
  

 3   plot out where the dividing line is, where is the midpoint at
  

 4   which half the production is to the east and half the
  

 5   production is to the west.  And you assume that when prices are
  

 6   surveyed, they are more or less followed to be weighted that
  

 7   way, or half the production is to the north and half to the
  

 8   south.  There would be a geographical line just simply, or a
  

 9   pinpoint if you could do it, as to where is the center of
  

10   cheese production.  And back then, as now, that line falls
  

11   somewhere in the Central Region.  Probably not as close to, as
  

12   close to Chicago as it used to be, it's probably moved quite a
  

13   bit west, but it is still in the Central Region.
  

14          The West Production Region doesn't produce half, so you
  

15   have to move into the Central Region before you get to half the
  

16   cheese production.  So the cheese is basically a Central United
  

17   States price if the surveys are somewhat proportioned either in
  

18   cheddar or all cheeses to production regions, but if you take
  

19   that same approach to nonfat dry milk, for example, and you try
  

20   to pinpoint the center of production so that as much powder is
  

21   produced to the west of the line as to the east of the line,
  

22   you get a line that's not, it is not, you know, near Wisconsin
  

23   and Minnesota, the line is at the Nevada-California border.
  

24          So whatever survey price is produced now for butter and
  

25   powder, is heavily weighted towards what I believe to be a
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 1   lower value of that product in California, but it's not much
  

 2   lower for in terms of transportation to get into Nevada a
  

 3   little bit.  But for California, product still has to equalize,
  

 4   would still have to move into the Central part to get an
  

 5   equalized value.  So California and the evidence is the value
  

 6   is lower here.
  

 7          There is no option other than finding a value for that
  

 8   product in California.  And if that requires two price
  

 9   surfaces, two Class III prices, or a new lowest price being the
  

10   California price, I don't know.  But that should be the outcome
  

11   of this hearing, if there is an outcome, to make that
  

12   determination.
  

13      Q.  That kind of leads me to my next question then.  So how
  

14   do you put a number on or quantify a formula or a price that
  

15   approximates what the M and W and the BFP represented 20 years
  

16   ago?  Not that you are going to replicate those formulas, but
  

17   that you achieve what I think you perceive to be as an accurate
  

18   determinative price?
  

19      A.  You don't need to.  You don't need to replicate the M
  

20   and W, 20 years ago.  You know, you had a product price formula
  

21   that represented the milk value in cheese at the lowest, at the
  

22   lowest priced area within the Federal Order system.  California
  

23   was not part of the Federal Order system.  Didn't need a lower
  

24   price in California than the Federal Order system, it already
  

25   had a State Order with a lower price.
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 1          Now, if you bring into California, the process is the
  

 2   same.  You have to determine a market value for the products of
  

 3   milk in the marketing area to which the contemplated Order
  

 4   applies, that's the directive of Section 608c(18).  So you
  

 5   determine a California value for cheese.
  

 6          If you go back to the second Knutson Report that the
  

 7   one in which a recommendation was made for product price
  

 8   formulas, you got to do two things, you got to determine a
  

 9   value for the product, and you got to determine a reasonable
  

10   make allowance so that in the end, the manufacturers receive
  

11   enough margin they are willing to take milk and continue to be
  

12   in business to dispose of milk that's not used in Class I and
  

13   II.  That's the end result.  And you can have a make allowance,
  

14   you know, that's twice the average cost.  If you have a product
  

15   price that is a dollar above that, it doesn't matter if you
  

16   have got a good make allowance, both have to be in harmony in
  

17   the market that you are looking at.
  

18      Q.  And even though California is not in the Federal Order,
  

19   we nevertheless, the prices for cheese manufactured in
  

20   California are already incorporated into the formula, are they
  

21   not?
  

22      A.  They are incorporated into a California price, if
  

23   that's what you mean.
  

24      Q.  No, I don't mean a California price.  They are
  

25   incorporated into the prices surveyed which set the price.

5118



TRANSCRIPT OF PROCEEDINGS - VOLUME XXV

 1      A.  Oh, absolutely.  They are part of the survey that sets
  

 2   the price, sets a national price for cheese.  It doesn't tell
  

 3   you what the value of cheese is in California, all it tells you
  

 4   is what the average value of cheese is on a given day where all
  

 5   cheese clears the market.
  

 6      Q.  Well, it actually sets a weighted average price on
  

 7   that, doesn't it?  So it reflects both the price and the
  

 8   volumes produced in California and other locations, correct?
  

 9      A.  Yes, yes.  That line -- that line, since 1999, has been
  

10   edging closer to California.  California and Wisconsin have
  

11   both produced more cheese.  Wisconsin started to come back from
  

12   the edge, and is finally climbing back up in the direction that
  

13   California was for 20 years, maybe not as fast or as large.  So
  

14   the midpoint line is, wherever that line is, everybody to the
  

15   east of that line, value flows from west to east.  Everybody to
  

16   the east of that line will have no problem in a minimum price
  

17   set at the center.  Everybody to the west of that line, if they
  

18   are subject to a minimum price set in the center of the line,
  

19   will have their product priced more than they can recover in
  

20   the marketplace.
  

21          And now we have this unregulated area in Idaho.  A lot
  

22   of product.  You can look at the '06 product flow map, lot of
  

23   product is now coming from Idaho, unregulated.  No minimum
  

24   price applies.
  

25      Q.  And yet but still those cheese produced in Idaho, if it
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 1   meets the specifications, are incorporated in the survey
  

 2   nonetheless, correct?
  

 3      A.  Cheese, yes.  They are incorporated in the survey.  But
  

 4   the measure here is not the value of cheese on average, it is
  

 5   the value of cheese in California.  And more importantly, it's
  

 6   the value of milk going into the cheese in California.
  

 7      Q.  This colloquy we're having about whether it's the
  

 8   average or whether it's California, isn't that a policy
  

 9   consideration?
  

10      A.  No, it's an economic consideration.  The policy's
  

11   already established.  The policy is from the final Federal
  

12   Order Reform Decision, and is guided by, I believe, the Knutson
  

13   report, too.  You find a commodity price, you apply a
  

14   reasonable manufacturing allowance to produce a result that
  

15   will allow manufacturers to purchase milk and make a reasonable
  

16   profit.  It is the essence of reg. making.  It's a new concept
  

17   in Milk Orders to consider it reg. making, but that's what reg.
  

18   making does, it sets cost, regulates prices, and allows a
  

19   reasonable return on investment.  That's where we are in the
  

20   Class III and IV formula.
  

21          You take something, any component of that, and pretend
  

22   that there's revenue where there isn't, you have produced
  

23   chaos.  Illegal chaos and economic chaos.
  

24      Q.  The decision by the Secretary to utilize the average
  

25   price in setting the formulas, though, that is a policy
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 1   consideration, would you agree?
  

 2      A.  That was a policy -- that was the result of policy, it
  

 3   wasn't, that wasn't the policy.
  

 4      Q.  Well --
  

 5      A.  That was the result of policy.  And if you read the
  

 6   decision, the policy was, we will find a price that allows
  

 7   manufacturers to pay for milk and recover a reasonable return
  

 8   on their investment.  The most emphatic clause I think in the
  

 9   Federal Order Reform Decision, says "the importance of
  

10   establishing a price for manufactured use is low enough to
  

11   clear the market cannot be understated.  The importance of
  

12   market clearing cannot be understated."  But I'm not concerned
  

13   about clearing the market in New York or in Ohio, here.  What
  

14   is the price that will clear the market in California?
  

15          Now, it may be demonstrated in California that the
  

16   average price for cheese, whatever it is, Western Missouri,
  

17   Eastern Missouri, Iowa, Wisconsin, that manufacturers here can
  

18   take that price as the commodity price, subtract the make
  

19   allowance and pay producers and stay in business, that would
  

20   follow policy.  That would follow that policy.  What resulted
  

21   from the Federal Order Reform Decision was the result of
  

22   policy, and it was, it was the result of policy that did not
  

23   require USDA, as I have said, to consider whether that's
  

24   applicable to supply and demand for products of milk and milk
  

25   itself in California.  It wasn't part of the template, although
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 1   it is part of the process upon which prices are surveyed.  It
  

 2   is not part of the pricing template at the time.
  

 3      Q.  The line you have described as far as setting the,
  

 4   excuse me, the center of cheese manufacturing is, as
  

 5   California's cheese manufacturing is increased, you note that
  

 6   line moves west.
  

 7      A.  It does, it has to.
  

 8      Q.  As it moves west, doesn't the impact of that cheese
  

 9   production, including the costs of California manufacturers,
  

10   get pulled into the formula to a greater extent?
  

11          You are shaking your head no.
  

12      A.  No, I'm not shaking my head no meaning --
  

13       JUDGE CLIFTON:  He's thinking.
  

14       MR. MILTNER:  Okay.
  

15       JUDGE CLIFTON:  I think we need a break.  Remember exactly
  

16   where you are, "to the extent that line gets pulled west -- "
  

17       MR. MILTNER:  I have a note here, your Honor.
  

18       JUDGE CLIFTON:  Okay, good.  I'm going to ask you to ask it
  

19   again when we come back.  It is 4:13.  Let's just take 10
  

20   minutes roughly.  Please be back and ready to go at 4:25.
  

21       (Whereupon, a break was taken.)
  

22       JUDGE CLIFTON:  We're back on record at 4:26.
  

23   Mr. Miltner, you may proceed.
  

24   BY MR. MILTNER:
  

25      Q.  Thank you, your Honor.  I believe my last question
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 1   before we went to break dealt with the line Mr. Vetne had
  

 2   referred to, reflecting the center of cheese production in the
  

 3   U.S., and he had testified that that line over the years has
  

 4   moved westward.  And my question was, as that line moves
  

 5   westward, does it not incorporate California cheese sales
  

 6   prices in the national price survey to a greater extent?
  

 7      A.  And the answer is yes, but let me add.  The line -- the
  

 8   line doesn't just move westward.  The line that I have in mind
  

 9   moves westward because a proportionately greater volume of the
  

10   national cheese supply is in western states compared to eastern
  

11   states as time goes on.  So that would be California, Idaho,
  

12   New Mexico.  So at this point, you know, in our discussion, we
  

13   don't know whether that makes a difference in arriving at an
  

14   average price, because it could be that all other prices
  

15   surveyed are the same price, so it doesn't matter where
  

16   geographically it is, but it does matter if on one side of the
  

17   line, survey prices tend to be higher, on another side lower.
  

18   So as, if, indeed, as I think the facts prove, surveyed prices
  

19   reported are lower in the western states, whether it's
  

20   California or anyplace else, that line will move towards those
  

21   states.  And a regulated price produced at that line would not
  

22   create any challenges for any plants located to the east of the
  

23   line because the line is at an average price lower than survey
  

24   results to east.  It would create a challenge the further west
  

25   you get from the line, if indeed prices are lower to the west,
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 1   because it would impute a value that doesn't exist to the west
  

 2   of the line.
  

 3          When the Federal Order Reform Decision came, if you
  

 4   look at the price surface map, it didn't make much difference
  

 5   in the Federal Order system to have one price that was
  

 6   essentially the Upper Midwest price, and the DSS model, I
  

 7   think, served to reassure USDA that if we do it this way, it is
  

 8   something everybody can live with, you know, because that model
  

 9   produced a price that was lowest in the Upper Midwest.  Well,
  

10   almost lowest, lowest in Minnesota, Central California, and
  

11   Idaho.
  

12           And, in fact, if you look at, if you look at the flow
  

13   of product on the next to the last page of Exhibit 112, even
  

14   then there wasn't a lot of product that needed to flow to the
  

15   east from California or the Pacific Northwest at that time.  So
  

16   it was a combination of policy articulation and application of
  

17   policy which produced a result that didn't look to, if I were
  

18   looking at it as Administrator Analyst, it didn't look like it
  

19   produced too many problems for those plants within the Federal
  

20   Milk Marketing Order system.  So I think it was a rational
  

21   result at the time.
  

22           If you look at the next page, the last page again, the
  

23   Pacific Northwest doesn't have to go very far under ideal
  

24   efficiency conditions to dispose of its production of cheese in
  

25   excess of per capita consumption, but California now does, and
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 1   Idaho now does, and it all flows east.  And where a market is
  

 2   flowing from where produced to where consumed, it tells you,
  

 3   any economic analysis tells you that if its lowest value where
  

 4   produced and highest value where consumed, oranges flow to
  

 5   New England from Florida, cheese flows from California to
  

 6   Atlanta.  It is worth more in Atlanta than it is in Tulare.  So
  

 7   you have a problem to the west of that line.
  

 8           So what kind of a rational system, then, would create a
  

 9   problem for half the market or a quarter of the market, and
  

10   basically allowing no challenge to some of the players, and
  

11   significant challenge to a good portion of the players.
  

12   That's -- that's a new conundrum that needs to be raised for
  

13   the first time in this hearing, because it is for the first
  

14   time that USDA has been presented with an economic challenge to
  

15   its application of policy in the Reform Decision.  That ends my
  

16   answer.
  

17      Q.  Thank you.  You stated in your answer, and I think you
  

18   stated it once before the break, no cheese manufacturer east of
  

19   the line would have a problem with the price set based on the
  

20   line in the middle of the country, more or less.  Did I say
  

21   that -- is that right?
  

22      A.  I did, because, yes, I am assuming that the prices,
  

23   that the values are higher to the east because that's the way
  

24   the product moves.
  

25      Q.  Now, we have been in hearings, you and I, representing
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 1   different clients on manufacturing prices, but as you recall
  

 2   there were cheese manufacturers from the Northeast complaining
  

 3   about the prices from the formulas being too high, that they
  

 4   needed to be adjusted lower.  Remember that?
  

 5      A.  That was in the make allowance.  Absolutely.  Yes.  The
  

 6   resulting price was more than they could recover in the
  

 7   marketplace because the make allowances were set too low.
  

 8   There are two places in application of the policy where there's
  

 9   a danger of making a mistake, and one is in determining what
  

10   the value of the product is, where the price is to be applied,
  

11   and determining the cost, reasonable make allowance for the
  

12   product so that there can be return on investment.
  

13      Q.  And you remember in the same hearing, there were
  

14   producers who owned interests in cheese plants west of the line
  

15   saying everything is fine, you don't need to change the make
  

16   allowance for us, right?
  

17      A.  Well, the make allowance wasn't changed for producers,
  

18   it was changed for manufacturers, so I don't think that's
  

19   right.  You will have to ask your question with more precision.
  

20      Q.  You remember that there were producers who owned
  

21   interests in cheese plants.  Therefore, they had a processor's
  

22   interest as well as a producer's interest, and they testified
  

23   their cheese operations were doing just fine under the current
  

24   make allowances.  You remember that?
  

25      A.  I remember that there were producer groups and I
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 1   remember that there was a cheese plant in New Mexico that is
  

 2   owned by producers, and I remember that producers didn't want
  

 3   to increase the make allowance.  That's as far as my memory
  

 4   goes.  I don't remember that the producers, although they had
  

 5   an ownership interest, were speaking for the managers of that
  

 6   plant or the butter directors of that plant.  To me, it makes
  

 7   no difference if they say, "I own stock in this company,
  

 8   therefore, regulate or don't regulate."  That's not really the
  

 9   point.
  

10      Q.  Your answer also prompted another question, your
  

11   previous, previous answer.  The page in your Exhibit 112, I
  

12   believe, the one that has the May 2006 map with cheese flows?
  

13      A.  Yeah, the last page.
  

14      Q.  Yeah.  How is the length of the line originating from
  

15   each triangle determined?
  

16      A.  If you go back, if you go back to the text on the last
  

17   page which tells you where to find the 1996 us US DSS spatially
  

18   disaggregated model, it has many pages of the narrative
  

19   description how the model works and what the lines mean.  There
  

20   is some of that in the Chuck Nicholson presentation, but go
  

21   back to the model because it takes product from where produced
  

22   through distribution, to points of consumption as far as it
  

23   needs to go, till all the product's gone.  So some of the lines
  

24   aren't very far because the product, the aggregate of products
  

25   produced a certain location don't need to go very far until
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 1   they are all disappeared and all the demand is satisfied.  And
  

 2   this model, not, this map, again, most efficient possible
  

 3   distribution of all the cheese, wherever produced, to all
  

 4   consuming points, wherever they are, has product flowing from
  

 5   Central California to populations in the Southeast, Georgia,
  

 6   Florida.  We know California product ends up in Chicago,
  

 7   Kansas City.
  

 8           The model doesn't allow it to do that because the model
  

 9   doesn't incorporate human distortions to maximum efficiency.
  

10   So this is -- this gives you a picture that illustrates
  

11   direction.  As soon as you bring, you know, a pound of cheese
  

12   into California, which the model doesn't do, from Idaho, that's
  

13   a pound of cheese that can't be consumed in California, it has
  

14   to flow out of California.  So this is an understatement, I
  

15   think, of the flow of product, but it gives you an indication
  

16   of what would have to be done at maximum efficiency.  So the
  

17   end of the line is, all the product is consumed.  That was your
  

18   original question.
  

19      Q.  So it is assuming that the cheese only travels as far
  

20   as it needs to find a consumer; is that right?
  

21      A.  All of the cheese travels as far as it needs to go to
  

22   find, to find consumers.  It takes all the consumption points,
  

23   all the production points, and puts them together as
  

24   efficiently as possible.
  

25      Q.  And the triangles that represent cheese manufacturing,
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 1   are those only plants that manufacture a commodity cheddar?
  

 2      A.  No.  No.
  

 3      Q.  No.
  

 4      A.  Not in this model.  This is -- this is all cheese.
  

 5      Q.  So what, it represents all cheese?
  

 6      A.  All cheese.
  

 7      Q.  So is each triangle a cheese plant or are they just
  

 8   kind of --
  

 9      A.  Yes, aggregated.
  

10      Q.  They are aggregated?
  

11      A.  Yes.  That's my read.  Again, go to the 1996 study, it
  

12   will describe, because they have triangles and things there,
  

13   too.
  

14      Q.  Yeah, but I haven't had a chance to do it yet, so since
  

15   you have put it in here, I'm trying to get your interpretation
  

16   of it.
  

17      A.  You did it before, right?  You did it in 1999?  Looked
  

18   at the model?
  

19      Q.  In the model?  I have looked at them, yeah.
  

20      A.  Okay.  So points of production are the triangles.  The
  

21   lines are where it goes most efficiently to where the
  

22   population is.
  

23      Q.  Most efficiently.  But again, they are not
  

24   representative of where the cheese actually goes?
  

25      A.  Absolutely not.  We know that's not the case.
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 1      Q.  Right.
  

 2      A.  We don't operate this efficiently.
  

 3      Q.  And for instance, it doesn't -- if you looked at that
  

 4   map, and we know Cabot Cheese is distributed nationwide, and
  

 5   everything up there would have, indicates that there are at
  

 6   least enough consumers in New England that it wouldn't need to
  

 7   leave New England, but it's got a nationwide demand for that
  

 8   product.
  

 9      A.  Probably not.  I don't think you could actually map the
  

10   actual distribution of cheese.  You would have -- you wouldn't
  

11   be able to see the states underneath all the lines.
  

12      Q.  True.  Okay.  Let's move on a little bit.  Page 6 of
  

13   your statement.
  

14      A.  Yes, sir.
  

15      Q.  First full paragraph, you have underlined it, only
  

16   practical means, do you see that section there?
  

17      A.  Yes.
  

18      Q.  And actually, as you wrote this, you state, "the
  

19   Secretary must determine that the issuance of such order is the
  

20   only practical means of advancing the interest of the producers
  

21   of such commodity."
  

22      A.  Yes.  And as approved by producers.
  

23      Q.  And as approved by producers.
  

24      A.  The Act is intentionally producer-oriented.
  

25      Q.  Right.  I guess I want to try to see if I can pick your
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 1   brain as to the contours of what only practical means
  

 2   encompasses.  Is that purely a discretionary finding of the
  

 3   Secretary?
  

 4      A.  It is clearly a discretionary finding.  I assume, I
  

 5   assume that public servants, such as the Secretary who was
  

 6   appointed, makes a diligent and good faith effort to apply
  

 7   directives such as this as best they can.  It's a requirement
  

 8   that the Secretary determined, it is the only practical means.
  

 9   So the Secretary actually says those words every time a
  

10   decision is made.
  

11           I worry that the importance of those words somehow gets
  

12   lost in the process or is lost to those that participate.  I
  

13   think, I think the Secretary has the right, if not the
  

14   obligation, to ask proponents of rule changes, you know, is
  

15   there any other practical means of achieving a result here that
  

16   cures the problem?  And I think certainly that those will come
  

17   before the Department ought to have that in mind.
  

18      Q.  Let me offer a hypothetical for you to think about, and
  

19   hopefully talk about.
  

20          Let's assume that there's a milk problem, that the
  

21   Secretary convenes a hearing, that there are multiple
  

22   proposals, more than one of which would provide a means of
  

23   advancing the interest of producers in such commodity, but for
  

24   instance, two solutions would advance those interests.  How do
  

25   we determine which one is the only practical means, or if there
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 1   are two, is it the Secretary's discretion to choose between
  

 2   them?
  

 3      A.  The Secretary must always make a choice, and the
  

 4   Secretary, as a prudent public servant, I think, should, and
  

 5   will, walk away with confidence that the chosen one was the
  

 6   only practical means.  Your question doesn't necessarily
  

 7   suggest competing solutions, just different solutions.
  

 8   Frequently there are different solutions that aren't that far
  

 9   apart.
  

10      Q.  Is it that it perhaps in practice, the section you
  

11   quote there might be better written, not that we can write it,
  

12   it is Congressional language, but it might be, it might be
  

13   better interpreted as that the issuance of an order is the only
  

14   practical means of advancing the interests, etcetera?
  

15      A.  That's not what it says and I don't think that's what
  

16   it means.  It's not an order, the order presented.  Or -- or
  

17   that, not just the order presented, the order the Secretary
  

18   comes up with in a final decision.  Because we talked about,
  

19   you know, the Upper Midwest when it was merged, having reserve
  

20   supply plant which nobody thought of and was created by the
  

21   Secretary.  That was one of the instances I had in mind.  The
  

22   only practical means.  Okay.  "I got something better than you
  

23   or you or you have proposed here, I think it is the best option
  

24   for this market, so here we go."
  

25      Q.  Okay.  Let's talk for a few -- well, your, Honor, what
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 1   time do you want to go off record today?
  

 2       JUDGE CLIFTON:  I think I can -- I think I can give you
  

 3   four more minutes and then I would like you to interrupt your
  

 4   cross and resume it tomorrow.
  

 5       MR. MILTNER:  Okay.
  

 6       MR. VETNE:  Is this still cross?
  

 7   BY MR. MILTNER:
  

 8      Q.  Let's look at Section 18, 8c(18).
  

 9      A.  I got it.  Okay.  I got the whole thing right here.
  

10      Q.  Great.  Let me get mine so we can talk somewhat
  

11   intelligently.  In the penultimate paragraph of your testimony,
  

12   you have stated, "it is difficult to imagine how proponents
  

13   myopic approach can satisfy Section 8c(18) of the AMAA."  And
  

14   as you expounded upon that, I interpreted your testimony to
  

15   mean that that is related principally to the fact that the data
  

16   upon which the price surface is set, is outdated.  Is that
  

17   accurate at least in part or in whole?
  

18      A.  That is accurate in part and almost the whole.  It, the
  

19   request hearing Proposal 1 is, let's take the prices and the
  

20   surface created in 1999, based on '96 and '93 data, and apply
  

21   it.  And, you know, in Section 8c(18) which I have here, and
  

22   which I quoted, quoted in part, "market supply and demand for
  

23   milk and its products in the marketing area to which the
  

24   contemplated order, proposed order, relates, and fix such
  

25   prices as you find will reflect those factors and ensure
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 1   sufficient quantity of pure and wholesome milk and be in the
  

 2   public interest."  Supply and demand for milk and its products
  

 3   in California is the primary, the primary directive -- to
  

 4   borrow a phrase from Star Trek -- the prime directive.
  

 5      Q.  Let me take your argument and extend it a bit.
  

 6      A.  It's not my argument, I'm quoting the statute.
  

 7      Q.  Okay.  Forget the statute, let's talk about
  

 8   specifically your articulation of the myopic approach.
  

 9      A.  Myopic, I struggled hard --
  

10      Q.  I know.
  

11      A.  -- because that, that was the only semi-disparaging
  

12   word I think I used in my entire statement, and I ended up
  

13   using it because it was a softer word than I otherwise had in
  

14   mind.
  

15      Q.  You could also say that it wasn't necessarily
  

16   disparaging, just value-laden.
  

17      A.  Okay.  Thank you.
  

18      Q.  We're supposed to use value-laden words.  I was taught
  

19   that when I took legal writing.
  

20      A.  Okay.
  

21      Q.  Let me extend that, though.  If that's true, and we
  

22   hypothetically had to reauthorize all the other Federal Orders
  

23   using current regulations, would those orders be illegitimate?
  

24      A.  No.  What do you mean reauthorize?
  

25      Q.  I want to say hypothetically we didn't have a Mideast
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 1   Order, and the hearing was about, let's take what we have in
  

 2   the Upper Midwest and use that price surface and use those
  

 3   universal regulations and create an Order for the Mideast.
  

 4      A.  Yes.
  

 5      Q.  Would that be illegitimate?
  

 6      A.  Would that be illegitimate?  No.  You create an Order
  

 7   for the Mideast, and look at supply and demand and prices in
  

 8   the Mideast when you create the Order.  Now, it's one thing --
  

 9   it's one thing to judge a regulation by the things that you do
  

10   and look at when it is created.  It's a more difficult task as
  

11   time goes by, to judge the point at which a regulation becomes
  

12   unsustainable because things have changed since it was first
  

13   created, and that happens, too.  Doesn't change what you have
  

14   to do at the inception.  We're now at the inception.
  

15      Q.  Okay.  I think that takes up our four minutes, your
  

16   Honor.
  

17       JUDGE CLIFTON:  Yes, I think that's a good stopping point.
  

18   Thank you so much.  I would just comment that the last part of
  

19   the examination of Mr. Vetne related to page 7 of Exhibit 111.
  

20   All right.  Thank you, Mr. Miltner.  And we'll allow you to
  

21   resume, hopefully tomorrow.
  

22           Let's see what Mr. English has in mind for tomorrow,
  

23   given the fact that we only got halfway through his people.
  

24       MR. ENGLISH:  Thank you, your Honor, Chip English.
  

25           Well, to my knowledge, and of course dairy farmers can
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 1   show up anytime.  To my knowledge, I don't have anybody coming
  

 2   tomorrow who has to go tomorrow.  Now, the schedule is a very
  

 3   fluid thing, but at the moment, my anticipation is that we will
  

 4   pick up tomorrow with Mr. Vetne on the stand.  And from there,
  

 5   we would move forward to Dr. Schiek, Part 2, which is pooling;
  

 6   Al Zolin, Part 3, which is pooling; and Sue Taylor, her Part 1,
  

 7   which I think is primarily pooling.  And I am fairly confident
  

 8   that that would consume the day.
  

 9       JUDGE CLIFTON:  All right.  And you're flexible if we have
  

10   other people who would like to be heard tomorrow?
  

11       MR. ENGLISH:  I'm flexible.  All of those people, as you
  

12   may have noticed, have been here virtually full-time for this
  

13   proceeding, and all of them will be here Friday and Monday and
  

14   whatever.  So the answer to that question, your Honor, is yes.
  

15       JUDGE CLIFTON:  Excellent, thank you.  Ms. May, do we, are
  

16   we allowed to leave everything right where it is over night?
  

17   Yes is the answer.  Would you like to speak?
  

18       MS. MAY:  Yes.
  

19       JUDGE CLIFTON:  Good.
  

20       MS. MAY:  Laurel May.  Just as a preview, next week we will
  

21   be in this room Tuesday through Friday, but Monday we're going
  

22   to be in the auditorium of this building, which is, presents a
  

23   few challenges, all of which can be overcome.  But I thought
  

24   maybe if you wanted to, we could go over to that room
  

25   afterward, if anybody is interested in looking at it.  What it
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 1   has is a stage and a theater-type classroom environment, so
  

 2   very nice chairs, think about that -- and the peasants
  

 3   rejoiced -- and with the little flip-down gismo that goes in
  

 4   front of you, just like back in college.  So not a whole lot of
  

 5   space to spread out all your junk.  Very few plugs.  So it is
  

 6   kind of like going on a little nature field trip for the day.
  

 7   So you pack light, just one day, just Monday over there.
  

 8   Tuesday through Thursday back in here.
  

 9           So if you are interested in seeing what that looks like
  

10   so you can kind of anticipate what you are going to do, join me
  

11   for a field trip right afterwards, and hopefully that room is
  

12   still unlocked.
  

13       JUDGE CLIFTON:  Mr. Vlahos?
  

14       MR. VLAHOS:  That's next week you are talking about, not
  

15   tomorrow?
  

16       MS. MAY:  I'm talking about Monday.  Tomorrow and Friday
  

17   here, but we just thought maybe you'd want to plan ahead.
  

18       JUDGE CLIFTON:  Mr. English?
  

19       MR. ENGLISH:  I'm sorry, next Tuesday through Thursday back
  

20   here or Tuesday through Friday back here?
  

21       MS. MAY:  Tuesday through Friday, sorry, I might have said
  

22   the wrong thing.
  

23       JUDGE CLIFTON:  All right.  Now, to get to the auditorium
  

24   from here, it is as if you are going out the entrance and it's
  

25   on your right.
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 1       MS. MAY:  Yes.  I'll meet you over there right after we
  

 2   stop.
  

 3       JUDGE CLIFTON:  All right.  Excellent.  Anything else?
  

 4   I have asked Mr. Van Nortwick to testify at his convenience
  

 5   either tomorrow or the next day, so when he arrives, I would
  

 6   like to put him on the stand when he's ready to testify.
  

 7       Mr. Vlahos, if you would come to a microphone I could --
  

 8       MR. VLAHOS:  We're on the record, I'm sorry.  John Vlahos.
  

 9   Your Honor, we didn't catch the name.
  

10       JUDGE CLIFTON:  His name is Van Nortwick, V-A-N,
  

11   N-O-R-T-W-I-C-K, he's the gentleman behind you, Mr. Vlahos.
  

12   He's the publisher of "Agribusiness Publications" and he's the
  

13   gentleman who has created the ability for us to listen to the
  

14   recorded audio feed on the website.  All right.
  

15           Other preliminary issues, announcements?  I see none.
  

16   Then we'll go off record.  What time is it?  We go off record
  

17   at 4:57.  And Ms. May is leading the way to the auditorium.
  

18       (Whereupon, the evening recess was taken.)
  

19                            ---o0o---
  

20
  

21
  

22
  

23
  

24
  

25
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 1         THURSDAY, OCTOBER 29, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on October 29, 2015.
  

 3   It is Thursday, it's approximately 9:00 in the morning.  We're
  

 4   in Clovis, California and this is Day 26 of the milk hearing.
  

 5   My name is Jill Clifton.  I'm the United States Administrative
  

 6   Law Judge whose been assigned to take in the evidence in this
  

 7   case.  I would like now to take the appearances of other
  

 8   participants, beginning first, please, with other employees of
  

 9   the United States Department of Agriculture.
  

10       MR. FRANCIS:  Good morning, Will Francis, F-R-A-N-C-I-S,
  

11   Dairy Marketing Specialist USDA AMS Dairy Programs.
  

12       MS. MAY:  Good morning, Laurel May, USDA AMS Marketing
  

13   Program -- hi, John, how are you?  That's like when you are in
  

14   church and your kids wave at you while you are up giving a
  

15   talk.
  

16       MS. ELLIOTT:  Pamela Elliott, E-L-L-I-O-T-T.  I am a
  

17   Marketing Specialist with the USDA AMS Dairy Program.
  

18       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

19   Assistant to the Deputy Administrator, Dairy Programs
  

20   Agriculture Marketing Service.
  

21       MR. MYKRANTZ:  John Mykrantz, Agricultural Economist with
  

22   the Pacific Northwest and Arizona Orders, on detail with Dairy
  

23   Programs.
  

24       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

25   Agricultural Economist with the Upper Midwest Milk Marketing
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 1   Order Federal Order 30, on detail to USDA Dairy Programs.
  

 2       MR. HILL:  Good morning, I'm Brian Hill, B-R-I-A-N,
  

 3   H-I-L-L, and I'm an Attorney with the Office of the General
  

 4   Counsel.
  

 5       MS. CHILUKARI:  Good morning, Rupa Chilukari, R-U-P-A.
  

 6   C-H-I-L-U-K-A-R-I, and I'm an Attorney with the Office of the
  

 7   General Counsel.
  

 8       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

 9   B-E-S-H-O-R-E, Attorney for the Proponents of Proposal
  

10   Number 1, California Dairies, Dairy Farmers of America, and
  

11   Land O'Lakes.
  

12       MR. VLAHOS:  Good morning, John Vlahos, J-O-H-N,
  

13   V-L-A-H-O-S, Hanson Bridgett, H-A-N-S-O-N, B-R-I-D-G-E-T-T,
  

14   co-counsel for the co-op Proponents of Proposal Number 1.
  

15       MR. SCHAD:  Good morning, my name is Dennis Schad,
  

16   S-C-H-A-D.  I work for Land O'Lakes.
  

17       MR. VU:  Good morning, I'm Bao Vu, that's B -- as in
  

18   Boy -- A-O, last is Vu, V -- as in Victor -- U, and I'm with
  

19   the law firm Stoel Rives, S-T-O-E-L, R-I-V-E-S, and we
  

20   represent the California Producer Handlers Association and
  

21   Ponderosa Dairy.  Thank you.
  

22       MR. ENGLISH:  Good morning, my name is Chip English.
  

23   C-H-I-P, E-N-G-L-I-S-H, I'm an Attorney with the law firm of
  

24   Davis, Wright, Tremaine with my principle office, I think, in
  

25   Washington DC.  And, yes, a lot people are reminding me of who
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 1   I'm here on behalf of.  I'm here to oppose Proposal Number 1,
  

 2   and I am here for the Proponents of Proposal Number 2, the
  

 3   Dairy Institute of California.  With me, although, again this
  

 4   morning conducting production activities, Ashley Vulin,
  

 5   V-U-L-I-N, also of Davis, Wright, Tremaine, our Portland,
  

 6   Oregon office, and she'll be here later today.
  

 7       DR. SCHIEK:  Good morning, I'm William Schiek, S-C-H-I-E-K,
  

 8   I'm the Economist with the Dairy Institute of California,
  

 9   Proponents of Proposal 2.
  

10       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

11   K-A-L-D-O-R, Executive Director Dairy Institute of California.
  

12       MR. RAMIREZ:  Good morning, Miguel Ramirez, M-I-G-U-E-L,
  

13   R-A-M-I-R-E-Z, with Leprino Foods in Denver, Colorado.
  

14       MR. FITZSIMMONS:  Good morning, Lance Fitzsimmons,
  

15   F-I-T-Z-S-I-M-M-O-N-S, I'm with Leprino Foods Company as well,
  

16   and I'm the Chief Financial Officer.
  

17       MR. DeJONG:  James DeJong, D-e, J-O-N-G, Dairy Policy
  

18   Economic Analyst for Hilmar Cheese Company, dairy farmer-owned
  

19   manufacturer of cheese, whey, and milk powders.
  

20       MR. VETNE:  I'm John Vetne, one of the representatives for
  

21   Hilmar Cheese Company.
  

22       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N, Consultant
  

23   representing Hilmar Cheese Company.
  

24       MR. VANDENHEUVEL:  Rob Vandenheuvel,
  

25   V-A-N-D-E-N-H-E-U-V-E-L, here on behalf of Milk Producers
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 1   Council.
  

 2       MR. MILTNER:  Good morning, Ryan Miltner, M-I-L-T-N-E-R,
  

 3   with Miltner law firm from New Knoxville, Ohio, Counsel for
  

 4   Select Milk Producers, Inc.
  

 5       JUDGE CLIFTON:  Is there anyone here who has not yet come
  

 6   to the podium who would like to testify today?  All right.  Is
  

 7   there anyone here who has not yet come to the podium who would
  

 8   like to be introduced, would like us to see you and know who
  

 9   you represent?
  

10       MS. KARLIN:  Good morning, my name is Marni Karlin,
  

11   M-A-R-N-I, K-A-R-L-I-N, I'm observing today and I represent The
  

12   Organic Trade Association.
  

13       JUDGE CLIFTON:  Welcome.  Thank you.  Let's now go to
  

14   announcements and preliminary issues.  I would like to begin
  

15   with those that the USDA has for us.
  

16       MS. MAY:  Hello, Laurel May again.  Welcome once again for
  

17   another day of hearing sessions.  Glad to see all of you here.
  

18   We are -- stuck.  We invite anybody who would like to testify
  

19   to do so, and anybody who would like to ask questions of any of
  

20   the witnesses to do so, and you may approach the podium if you
  

21   would like to question any of the witnesses.
  

22           We are broadcasting this session of the hearing via
  

23   live audio feed.  The link is at www.ams.usda.gov/live.
  

24           Our very gracious court reporter is recording official
  

25   transcripts of the hearing and has those available for us
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 1   approximately two weeks after the end of each hearing week.
  

 2   You can access our transcripts and exhibits at the AMS dairy
  

 3   website.
  

 4           Some of the exhibits have spare copies in the back if
  

 5   you would like to look through the boxes and select any of
  

 6   those that you would like to have.  And we have refreshments in
  

 7   the back that everyone is welcome to enjoy.
  

 8           Yesterday at the end of the day we had Mr. Vetne on the
  

 9   stand being cross-examined by Mr. Miltner, and I believe that's
  

10   where we're going to pick up today.
  

11       JUDGE CLIFTON:  Thank you, Ms. May.
  

12           Mr. English, would you again give us a rundown of what
  

13   you think might happen today?
  

14       MR. ENGLISH:  Chip English.  And thank you, your Honor.
  

15   And I actually appreciate the way you put that.  I think the
  

16   might happen is very appropriate.
  

17           So we are going to start with Mr. Vetne, and then, as I
  

18   previewed yesterday, Dr. Schiek intends to return to the stand
  

19   for what I call his Part 2 testimony, which is conveniently
  

20   Topic 2.  And then after Dr. Schiek, Al Zolin will return to
  

21   the stand for what is his Part 3 testimony, but also Topic 2.
  

22   And then, assuming we have time, Ms. Taylor might be available
  

23   to testify also as to Part 2.
  

24           It is our intention and goal to finish with Topic 2
  

25   tomorrow sometime.  And we might have some more general
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 1   witnesses tomorrow, I don't know any names at the moment, we're
  

 2   looking on things on an hour-by-hour basis.  But previewing
  

 3   again, I think we move to Topic 6, having essentially already
  

 4   covered Topics 3, 4, and 5.  We move to Topic 6 mostly next
  

 5   Monday.
  

 6           And for those who have asked, it is my present
  

 7   potential expectation that we might perhaps be done with our
  

 8   case-in-chief, the close of business November 10th.  That is my
  

 9   forecast.  I warn you that when you get a weather forecast in
  

10   Maine, I remember it is a particular time when there was a
  

11   forecast everybody should take -- it was a June day --
  

12   everybody should take Friday off because the temperature was
  

13   going to be 90 degrees, and the temperature topped out at 56.
  

14   So I think my forecast may be just as valid.
  

15       JUDGE CLIFTON:  Mr. English, would you remain at the
  

16   podium?  Do you have the Topic 2 in front of you there?
  

17       MR. ENGLISH:  Yes, I do.
  

18       JUDGE CLIFTON:  Okay.  So would you just read into the --
  

19   it's a huge topic.
  

20       MR. ENGLISH:  Well, I guess what I would say, it may be
  

21   huge, but a lot of it was uniform provisions, so what we're
  

22   really talking about is plant distributing plant.
  

23       JUDGE CLIFTON:  Talk to your microphone rather than me.
  

24       MR. ENGLISH:  Okay.  What we're really talking about, your
  

25   Honor, is plant, distributing plant, supply plant, pool plant,
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 1   producer, producer milk, because those are the real issues
  

 2   we're talking about with pooling.  So at this point, quota
  

 3   we're putting a little later.  We have defined it in the
  

 4   definitions, but how it works out really works out to be in
  

 5   Topic 8 how it gets dealt with on a pricing mechanism works out
  

 6   in Topic 8.  The remainder of the things, marketing area, route
  

 7   disposition, actually, I should have said handler is also a
  

 8   9(d) issue, that's going to come later.  Producer-handler,
  

 9   well, I guess producer-handler is also coming later.  But fluid
  

10   milk product, fluid cream product, cooperative association,
  

11   commercial food processing establishment.  Mr. Zolin, in his
  

12   Part 2 testimony, already dealt with those issues.  So when I
  

13   say Topic 2, I am really focusing on the pooling,
  

14   P-O-O-L-I-N-G, issues.
  

15       JUDGE CLIFTON:  That's very helpful.  Thank you.
  

16       MR. ENGLISH:  Thank you.  Just remember the Maine weather
  

17   forecast.
  

18       JUDGE CLIFTON:  Yes, indeed.  All right.  Does anyone else
  

19   have anything preliminary to our resuming the testimony of
  

20   Mr. Vetne?
  

21           I have two things.  Tomorrow is casual Friday,
  

22   especially make sure your shoes are comfortable and exactly
  

23   what you want to wear.
  

24           The docket number by which the Hearing Clerk knows this
  

25   case is [AO] in brackets, docket number 15-0071.
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 1           Mr. Vetne, you may come back to the witness stand.  And
  

 2   Mr. Miltner, you may come to the podium.
  

 3                   CONTINUED CROSS-EXAMINATION
  

 4   BY MR. MILTNER:
  

 5      Q.  Good morning, this is Ryan Miltner, Counsel for
  

 6   Select Milk.
  

 7           Mr. Vetne, if we haven't already, I wanted to get
  

 8   esoteric with you.
  

 9      A.  Yes, we have already.
  

10      Q.  Was it, I forget earlier in the hearing, did you
  

11   categorize what we're doing here as a quasi-judicial
  

12   proceeding?
  

13      A.  Yes, I did.  That was in argument on the first Friday
  

14   of the first week we were here.
  

15      Q.  Okay.
  

16      A.  There's only one Friday in that week, but it was the
  

17   first Friday we were here.
  

18      Q.  Well, what did you mean by, when you said
  

19   quasi-judicial?
  

20      A.  That was simply a reference to the kind of proceeding
  

21   that is described in Section 556 of the Administrative
  

22   Procedure Act.  It's a formal hearing, witnesses sworn,
  

23   presided by a presiding officer, Administrative Law Judge, in a
  

24   decision based on substantial record evidence.
  

25      Q.  And unlike other administrative proceedings where you
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 1   have an Administrative Law Judge, and record testimony, and
  

 2   findings in a report or a decision, what will come out of this
  

 3   hearing is potentially Federal regulation.  So would you agree
  

 4   with me that this is also a quasi-legislative proceeding?
  

 5      A.  Also, yes.
  

 6      Q.  Is my voice coming through on the microphone okay?
  

 7       JUDGE CLIFTON:  It is.  That's the first time I have heard
  

 8   it described as that.  So I'll need a little explanation.
  

 9       MR. VETNE:  Your Honor, in Administrative Law, courts
  

10   frequently liken rule making to legislation, the process of
  

11   creating a law by state and federal legislators after
  

12   fact-finding, has some similarities to the process of creating
  

13   rules by notice and comment, or in this case, formal hearing.
  

14   In the end, a rule is a law, has the force and effect of law.
  

15   It is the implementation usually of -- of a statutory law in
  

16   which the details, the nitty-gritty, is not defined.  Authority
  

17   is delegated to an agency to come up with the details, so
  

18   quasi-legislative, and in this case, also quasi-judicial.
  

19   BY MR. MILTNER:
  

20      Q.  And obviously, the Department of Agricultural part of
  

21   the Executive Branch, there's somewhat of an executive function
  

22   too, since this is a proceeding which carries out Congressional
  

23   intent, correct?
  

24      A.  This proceeding does not, in my view, have an Executive
  

25   function.  That will come after the signature is on the final
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 1   rule and enforcement and implementation of the final rule takes
  

 2   place.
  

 3      Q.  Okay.  I will agree with that answer.  We talked a lot,
  

 4   we talked quite a bit yesterday about policies and fact
  

 5   finding.  Would you agree that when a decision is made with
  

 6   respect to amendment or implementation of a Marketing Order,
  

 7   that the resulting decision will include both statements of
  

 8   policy and findings of fact?
  

 9      A.  Yes.  Although --
  

10      Q.  Please continue.
  

11      A.  -- decisions do not always include, unfortunately, all
  

12   of the statements of policy that I would like to see so that I
  

13   can apply that policy to the future.  So with that caveat, yes,
  

14   it will include statements of policy, but sometimes you have to
  

15   read way between the lines to find out what that policy is.
  

16      Q.  And it, in your statement you refer to some Federal
  

17   Milk Marketing Order hearings, where I think you have described
  

18   two different decisions on a similar topic where the policy, as
  

19   you interpret it, remained the same, yet the decisions were
  

20   different because of different findings of fact.  Have I
  

21   summarized that correctly?
  

22      A.  We're talking, your question refers to the two
  

23   proceedings, the Texas proceeding on producer-handlers, the
  

24   Pure Milk case as Mr. English called it, in which the Secretary
  

25   said facts aren't sufficient, here's our policy.  And then I
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 1   refer generically to subsequent proceedings which many of us
  

 2   are familiar, in which the Secretary determined that there were
  

 3   sufficient facts to implement a rule.  It there was no
  

 4   articulation of a different policy.  So I surmise on its face,
  

 5   that the policy had not changed.  I worry that the policy had
  

 6   changed and I hadn't been told and the world hadn't been told,
  

 7   as we should have been.
  

 8      Q.  Of course, as long as the Secretary stays within the
  

 9   bounds laid out in the AMAA or other governing statute, would
  

10   you agree that the Secretary is free to change policy as
  

11   circumstances evolve?
  

12      A.  Absolutely.  As you put it, as long as it stays within
  

13   the bounds of the AMAA.  However, in Administrative Procedure
  

14   Law, what courts like to look for is, if you are going to
  

15   change your policy, tell us what your new policy is and tell
  

16   the world so that we can judge it under to new policy, and
  

17   participants can marshal their resources and evidence in
  

18   response to the new policy.  So with that caveat, yes.
  

19      Q.  In fact, I think you would agree that for everybody in
  

20   the regulated community, if the -- if the policy is changing,
  

21   clear articulation of that in a decision, along with a full
  

22   recitation of applicable facts, is not only preferable, but
  

23   perhaps the only way that decision becomes useful precedent in
  

24   the future.
  

25      A.  I would agree with that.  What you are saying is
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 1   Administrative Procedure at its highest quantitative and
  

 2   qualitative level, yeah, it ought to contain both, full
  

 3   description of both.
  

 4      Q.  I don't think that I have any other questions.  But,
  

 5   your Honor, if you would indulge me for just a moment.
  

 6           Mr. Vetne no longer practices law, he's retired, and
  

 7   every time I have talked to him in the past three years I have
  

 8   asked him how his semi-retirement is going.  And the bar here
  

 9   is pretty collegial, and we have mentioned Mr. Yale a couple
  

10   times.  But I don't know if Mr. Vetne's going to be at another
  

11   Federal Order hearing, and he's said a couple nice words about
  

12   me before.  I would like to just take a moment to thank
  

13   Mr. Vetne for all he's taught me over the years and thank him
  

14   for his answers to these esoteric questions.
  

15      A.  Thank you, Ryan.
  

16       JUDGE CLIFTON:  Who next has questions for Mr. Vetne?
  

17   Mr. Vlahos?
  

18                        CROSS-EXAMINATION
  

19   BY MR. VLAHOS:
  

20      Q.  Good morning, Mr. Vetne.
  

21      A.  You can call me John and I'll call you John.
  

22      Q.  I'll call you John, if that's okay.  You know, I was
  

23   going to say that when off the record yesterday we celebrated
  

24   Mr. Hill's birthday, that we were in great harmony, you and I,
  

25   you singing the baritone melody and I the tenor.
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 1      A.  It was perfect harmony, John, and I hope the end of
  

 2   this process will provide harmony.
  

 3      Q.  I think personal harmony, but we may differ somewhat on
  

 4   the subject matter.  Mr. Miltner has asked a lot of the
  

 5   questions that I have.  I only have a couple more questions,
  

 6   and I'm going to yield to Mr. Beshore, who has some clarifying
  

 7   questions.
  

 8          A lot of the material in Mr. Vetne's testimony, in our
  

 9   view, is in the nature of a brief, and so we will be addressing
  

10   a lot of those points in the briefing period of these
  

11   proceedings, so I want to let you know that we will be doing
  

12   that.
  

13          Mr. Vetne, the only question I'm going to ask you about
  

14   is this distinction between quasi-judicial and
  

15   quasi-legislative.  Would you agree with me that under
  

16   traditional concepts of Administrative Law, a quasi-judicial
  

17   proceeding is generally one in which the rights, duties, or
  

18   obligations of an individual, could be a company, are
  

19   adjudicated, whereas quasi-legislative are proceedings where a
  

20   rule of general application to a wide body of persons who may
  

21   not even be present are adjudicated?
  

22      A.  As a general statement, yes.
  

23      Q.  Okay.  So in that sense, what we are doing here is
  

24   adopting a rule that is of general application to a wide body
  

25   of persons in industry, and in that sense, it is
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 1   quasi-legislative.
  

 2      A.  Yes.
  

 3      Q.  Okay.  Really, that's all the questions I have, and I
  

 4   yield to Mr. Beshore.
  

 5       JUDGE CLIFTON:  Now that sounded like Congress.  Step right
  

 6   up, the Honorable gentleman, Mr. Beshore.
  

 7       MR. VETNE:  The gentleman from California yields to the
  

 8   gentleman from Pennsylvania.
  

 9       MR. BESHORE:  So that makes you the, what, the right
  

10   Honorable gentleman from Maine.
  

11       MR. VETNE:  One of the two, actually.  Really bizarre out
  

12   here in Fresno.
  

13                        CROSS-EXAMINATION
  

14   BY MR. BESHORE:
  

15      Q.  So I need just a couple of questions to know what I
  

16   need to brief here, John.
  

17       JUDGE CLIFTON:  And go ahead and say who you are.
  

18       MR. BESHORE:  Marvin Beshore.
  

19   BY MR. BESHORE:
  

20      Q.  So on page 6, you, in about the middle of the page, you
  

21   say that "the proposals appear to create several barriers to
  

22   the marketing of milk and dairy products' intention with the
  

23   limits of 608c(5)(G)."  So just tell me what aspects of the
  

24   proposal, Proposal 1, as you would contend, creates tension
  

25   with the limits of c(5)(G) so I can address them?  And all I
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 1   want to just bing, bing, bing.
  

 2      A.  I will.  I will.
  

 3      Q.  Go.
  

 4      A.  And let me start with the caveat, as I always do, the
  

 5   statute is for the Secretary to interpret within bounds, and
  

 6   the rules that result are for the Secretary to interpret within
  

 7   bounds.
  

 8      Q.  You have tried to give him some help, though?
  

 9      A.  But I'll try to give you some help.
  

10      Q.  Okay.
  

11      A.  All right.  The price of milk for cheese currently in
  

12   the country is set -- is set, the market sets a price in some
  

13   places undergirded by regulation, which is higher in the
  

14   Midwest and the east than it is at many western locations.  A
  

15   proposal is made to apply the same price at a western location
  

16   where the market price is lower, as it is in the Midwest.  Sort
  

17   of like regulation which requires, ultimately requires,
  

18   consumers of Florida tomatoes in Florida to pay the same that
  

19   Florida tomato consumers pay in New England, or California,
  

20   avocados in California.  Consumers to pay the same price as we
  

21   do for avocados in Boston.
  

22          The -- in international trade, where countries complain
  

23   about trade barriers, a common kind of trade barrier is to seek
  

24   to require the marketers of imported products to price their
  

25   product so that it is as expensive as the local product.
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 1      Q.  Okay.  So I'm just looking for the provision that you,
  

 2   and I take it it is national, the Class III price?
  

 3      A.  The Class III price.  By placing -- by creating a
  

 4   Class III price that's the same in California as it is in the
  

 5   Midwest, there is a barrier created to the marketing of cheese
  

 6   to the east, you know, and the barrier would be that you would
  

 7   have the same price so that the Order in which there would be
  

 8   barrier would be all of the eastern markets.  They would
  

 9   essentially export their higher price to California, creating a
  

10   barrier in every market to the east of the California.
  

11      Q.  Okay.  You are welcome to explain why in redirect, I'm
  

12   just looking for the provisions.
  

13      A.  The provisions.
  

14      Q.  The provisions.  Okay.
  

15      A.  Okay.  Sorry.
  

16      Q.  Okay.  That's one, the Class III price is one.  Are
  

17   there any others?
  

18      A.  Okay.  Well, I voluntarily went too far, I'm sorry I
  

19   revealed all of that to you.
  

20          Another one would be the treatment of, pricing
  

21   treatment of producer milk from out-of-state, treating it less
  

22   favorably than in-state producers have the opportunity to have
  

23   their milk be priced, you know, that would be milk from Reno,
  

24   would be milk from Southern Nevada, milk from Arizona.
  

25      Q.  Okay.
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 1      A.  Number three would be, incorporating in the Federal
  

 2   FMMO, a fortification allowance that would be an advantage for
  

 3   California bottlers over any plant outside of California that
  

 4   would like to market milk in California for which a
  

 5   fortification allowance would not be provided.  So those are
  

 6   three that come immediately to mind in response to your
  

 7   question.
  

 8      Q.  Okay.  Were there any others that you had in mind in
  

 9   your testimony on page 6?
  

10      A.  Those are the three I can remember right now.  I may
  

11   have had others in mind, but the three big ones are
  

12   out-of-state producer milk, relatively minor --
  

13      Q.  Class III price?
  

14      A.  -- packaged milk issue.  And well, not only cheese, but
  

15   any manufactured product where the price level from someplace
  

16   else is attempted to be exported to California.
  

17      Q.  Okay.
  

18       JUDGE CLIFTON:  If I might inquire.  In the middle of
  

19   Page 6 where you address this, Mr. Vetne, you said particularly
  

20   for Class III and IV uses of milk.  And what part of Class IV
  

21   were you thinking about?
  

22       MR. VETNE:  That sentence, yeah, that sentence relates to
  

23   two things.  It relates to the Section 608c(18) pricing
  

24   standard, and then concludes with a reference to the 608c(5)(G)
  

25   trade barrier provision.  So Class III and IV, as I just said,
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 1   would be butter, powder, and cheese.  For purposes of trade
  

 2   barrier, it would be the attempt to export a higher price
  

 3   elsewhere and import that higher price to California.
  

 4       JUDGE CLIFTON:  Thank you.
  

 5   BY MR. BESHORE:
  

 6      Q.  Okay.  Second question.  Or do I understand correctly
  

 7   your testimony that you believe that in order to promulgate or
  

 8   amend an order, the Secretary must, or the record must
  

 9   establish practices which require the amendatory or
  

10   promulgation action, as opposed to conditions?
  

11      A.  I don't -- I don't see a difference.  If conditions
  

12   means behavior, it means transactions, means, you know, where's
  

13   the beef?  The beef has to be something more than some abstract
  

14   observation of two different numbers.  Those two different
  

15   numbers have to produce something.
  

16      Q.  Okay.  Must be practices or behavior, not conditions?
  

17      A.  Not two numbers.  I think conditions includes practices
  

18   and behavior.  But it is more than just the difference in two
  

19   numbers.
  

20      Q.  Well, it could include circumstances that are, that
  

21   have that, are likely to lead to practices or behavior,
  

22   correct?
  

23      A.  I would agree with that.  I think if business, of
  

24   supply and demand, we have seen people react to opportunities,
  

25   and sometimes there is an opportunity created that's so
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 1   obvious, you can see it today, it is going to happen tomorrow,
  

 2   let's do something tomorrow.
  

 3      Q.  And that's good enough?
  

 4      A.  That could be good enough depending on how obvious it
  

 5   is and how extreme it is, yes.
  

 6      Q.  Okay.  One final question.  You referenced the, you
  

 7   reference some materials that were supportive or constituent in
  

 8   the Reform Decision relating to the Basic Formula Pricing
  

 9   Committees' work, or the Reform adoption of a new pricing
  

10   system to replace the BFP.  I just want to know for sure what
  

11   all materials you reference, because I don't know if we caught
  

12   that.
  

13      A.  Okay.  I read the recommended Reform Decision --
  

14      Q.  Okay.
  

15      A.  -- and incorporated that.  I read the Final Reform
  

16   Decision and incorporated that.
  

17      Q.  And what beyond those?
  

18      A.  And I read the Regulatory Impact Statement which
  

19   contains a bit better explanation of the deliberative process,
  

20   and those are the three.
  

21      Q.  Okay.  Is the Regulatory Impact Statement published in
  

22   the Federal Register with the recommended?
  

23      A.  I don't know if it was published at the same time, but
  

24   it's currently available online, on the FMMO Reform page in the
  

25   Dairy Programs archives.
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 1      Q.  Okay.  And so those are the three documents that made
  

 2   up your --
  

 3      A.  Yes.
  

 4      Q.  Very good.  Thanks, John.
  

 5      A.  You're welcome.
  

 6       JUDGE CLIFTON:  Who next has questions for Mr. Vetne?
  

 7   Mr. Francis, if you will have questions, shall I invite
  

 8   redirect first and then you can determine whether you have
  

 9   questions?  Mr. English.
  

10                      REDIRECT EXAMINATION
  

11   BY MR. ENGLISH:
  

12      Q.  Good morning, Mr. Vetne.  Chip English.
  

13      A.  Good morning.
  

14      Q.  If you have Exhibit 112 in front of you --
  

15      A.  I do.
  

16      Q.  -- I would like to refer for a moment to the very last
  

17   page which was the May 2006 spatial model flows.
  

18      A.  Right, as reported in 2011.  Yes.
  

19      Q.  As reported in 2011, but the data is from 2006,
  

20   correct?
  

21      A.  From one month of 2006.  And I should note also, for
  

22   those making the comparison that the 1993 data was for a full
  

23   year, so the 2006 is from one month.
  

24      Q.  Nonetheless, the observations you have made from '93 to
  

25   2006, that 2006 chart is based on pricing regulations before
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 1   the difficulties with respect to the whey factor have come to
  

 2   the floor, correct?
  

 3      A.  The date is prior to the distress of the whey factor in
  

 4   2007.  However, I don't think the Dairy Sector Simulator
  

 5   incorporates distress.  It incorporates production, demand and
  

 6   flow.
  

 7      Q.  I understand that.  But to the extent there's been
  

 8   testimony in this hearing of how California cheese makers have
  

 9   allegedly had some kind of economic advantage --
  

10      A.  Yes.
  

11      Q.  -- this map was generated on data prior to the
  

12   so-called, what I may now call the Federal Whey Premium coming
  

13   into play.
  

14      A.  Yes.
  

15      Q.  And I think at one point yesterday you talked about the
  

16   implications of regulatory mistake, that is to say in setting
  

17   minimum prices.  The Department obviously will do the best job
  

18   it can at getting those formulas correct, but there's always
  

19   some risk of regulatory error, correct?
  

20      A.  There is.  There was always that risk, yes.
  

21      Q.  And with respect to Federal Order's minimum pricing, I
  

22   believe, and I just want to clarify, that your view is that
  

23   given that risk, that when we're talking about minimum pricing,
  

24   it is better, and the Department has usually erred on the side
  

25   of the mistake being on the too low side rather than the too
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 1   high side.
  

 2      A.  I think you can say that but I would like to elaborate
  

 3   a little bit.
  

 4      Q.  Sure.
  

 5      A.  The Nourse Committee Report in 1962 talked about
  

 6   minimum pricing and the role of marketplace premiums, the
  

 7   function of premiums.  The Nourse Committee was written at a
  

 8   time when USDA tried to set minimum prices as close to market
  

 9   prices as they could, to extract every dollar out of the system
  

10   to pay producers that was available through regulation and
  

11   really not allowed much premium.  In fact, the Nourse Committee
  

12   said, if there are substantial premiums in the marketplace, the
  

13   Secretary ought to consider whether the marketing orders are
  

14   not functioning properly and ought to be terminated.  That
  

15   opinion, that policy, that conclusion, was not carried forward
  

16   in USDA's application and amendment process.
  

17          If you look at the Exhibit 112, Attachment A, the
  

18   Federal Milk Order program, towards the end talks about the
  

19   role of premiums as a method by which the marketplace can
  

20   quickly adjust to changing circumstance without regulation and
  

21   the carry forward through the Federal Milk Order reform.  The
  

22   Department talked very favorably about the need for allowing
  

23   premiums to work so the marketplace can adjust without
  

24   distortion.  So that -- that policy and that economic thought
  

25   has evolved to a current place where I believe it is -- my
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 1   belief is that the Department does now, and did at Federal
  

 2   Order Reform, believe that prices ought to be set at a level so
  

 3   when the marketplace has to adjust itself, that the Federal
  

 4   Order does not stand as an obstacle to that adjustment,
  

 5   therefore allowing premiums to do the adjustment.  Does that
  

 6   answer your question?
  

 7      Q.  Yes, it does.
  

 8      A.  Thank you.
  

 9      Q.  Just a couple questions on what Mr. Miltner and
  

10   Mr. Vlahos discussed with you with respect to the nature of
  

11   this proceeding.
  

12           While it's true that there will be general application,
  

13   the general application also specifically regulates specific
  

14   entities, correct?
  

15      A.  It regulates every entity subject to the rule.  So --
  

16      Q.  And the quasi-judicial part of this is unlike the
  

17   legislature, we have witnesses on the stand, we have an
  

18   Administrative Law Judge, Judge Clifton, determining what can
  

19   come in and how it comes in, and there really are findings of
  

20   fact, which I fail to see always made in legislative settings.
  

21      A.  The role of sworn testimony, and substantial record
  

22   evidence, and a decision based on that record evidence, and
  

23   articulated in the decision is what makes this quasi-judicial.
  

24      Q.  Thank you.
  

25      A.  The rest of the process, rule of general applicability

5166



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI

 1   is quasi-legislative.  The factual findings and demands of the
  

 2   Department in quasi-judicial are greater than those in the
  

 3   quasi-legislative.
  

 4      Q.  And Mr. Beshore characterized your statement as
  

 5   basically briefing material.  Would you have any comment about
  

 6   that?
  

 7      A.  Yes.  You're welcome.  And it is very similar in the
  

 8   structure of this hearing, to the materials that came from the
  

 9   proponents, which were largely extractions of statements from
  

10   prior hearings, prior decisions, all of which is in the form of
  

11   a brief, but I think it's good to focus, and this hearing
  

12   allows an opportunity for focus.  And that was my intent, to
  

13   provide a focus for context of the facts.
  

14           We have commented off the record that if this, if this
  

15   hearing were conducted in a court, it would take a week.
  

16   Because in trials, all you focus on is facts.  You make your
  

17   argument at the end of the case.  Here we do both.  Thank you.
  

18      Q.  One final area to discuss.  Mr. Beshore asked you to
  

19   list those sections that you thought could be viewed as trade
  

20   barriers.  And I'm going to go in a slightly different order.
  

21      A.  Yes.
  

22      Q.  And I'm going to start with the fortification
  

23   allowance.
  

24      A.  Yes.
  

25      Q.  And first confirm with you that that is, you know,
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 1   your, Mr. Vetne's position, and not the position of the
  

 2   Dairy Institute of California.
  

 3      A.  It is not a position.  The way I characterize it,
  

 4   here's some things that may cause some tension the Department
  

 5   will have to deal with.  And if it is considered to be
  

 6   intention with (5)(G), there's an easy fix; simply amend the
  

 7   other orders to provide the level playing field.  It is not a
  

 8   difficult proposition.
  

 9      Q.  And you said yourself that it is a relatively minor
  

10   issue?
  

11      A.  Yes.
  

12      Q.  And then, I'm going to go back to the first one, which
  

13   is the Class III issue.  Was there anything within that
  

14   discussion when Mr. Beshore said, "Well, I just wanted the
  

15   list," that you didn't get to say that you wanted to say?
  

16      A.  No, I think I expanded.
  

17      Q.  Fine.
  

18      A.  I volunteered a lot more than he wanted, but I think I
  

19   said my piece.
  

20      Q.  So then I want to get to the treatment of producer milk
  

21   from out-of-state.  And I want to see if you can expand a
  

22   little bit, if you are prepared to now, if not --
  

23      A.  Yeah, I would be fine.
  

24      Q.  -- we can do it separately.  But would you expand on
  

25   what you mean by that issue?
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 1      A.  (5)(G) has, the way I read it, has two trade barrier
  

 2   standards.  A really -- a really high bar for products of milk,
  

 3   that is, in no manner limit.  That's a pretty high bar.  So --
  

 4   so like Commerce Clause, any discrimination.  Doesn't matter
  

 5   the quantity, you know, to quantify any discrimination
  

 6   whatsoever is prohibited by the Commerce Clause.  But as to
  

 7   milk it says, don't prohibit.  And the Lehigh Supreme Court
  

 8   case talks about that.  You know, you don't need a word, you
  

 9   can't bring any milk from out-of-state if there is a practical
  

10   impact of prohibiting.  So this is a judgment call.
  

11          But for (5)(G) purposes only, not for purposes of other
  

12   rational decision making, uniform pricing, for example.
  

13   Proposal 1 would make a second, or I say third class citizen of
  

14   any producer from out-of-state who wants to market into
  

15   California if there's a proposed Federal Order.  It would
  

16   provide the worst possible price available to that producer and
  

17   treat in-state producers better in many ways.  That would be
  

18   intention I think, with 8c(5)(G).
  

19      Q.  Would you also, beyond the producer side, and looking
  

20   at the products side, if a plant physically located outside of
  

21   California ends up being fully regulated on California, and
  

22   today it is paying its producers a Federal Order blend price
  

23   based upon an existing Federal Order, and after the
  

24   implementation of this, those producers would receive that
  

25   lower price as you describe it, that third class price, would
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 1   that have an impact on that operation and its ability to sell
  

 2   products into California?
  

 3      A.  Yeah, that would have two.  Good point.  That would
  

 4   have two impacts.  It would have an impact on the first bar of
  

 5   8c(5)(G) that is applicable to raw milk, and it would tend, in
  

 6   some manner, to limit the marketing of milk from that plant
  

 7   located outside the market into California.  I could follow
  

 8   that reasoning to the high bar standard in 8c(5)(G).
  

 9      Q.  Thank you, Mr. Vetne.  That's all I have.
  

10      A.  Thank you.
  

11       JUDGE CLIFTON:  Does anyone else have questions before I
  

12   see if Mr. Francis has questions?  No one.  Mr. Francis, do you
  

13   have any questions of Mr. Vetne?
  

14       MR. FRANCIS:  Mr. Hill.
  

15       JUDGE CLIFTON:  Mr. Hill.
  

16                        CROSS-EXAMINATION
  

17   BY MR. HILL:
  

18      Q.  Brian Hill.
  

19          Okay.  Can you please look at your first page of your
  

20   testimony?  I just want a quick clarification here.  In the
  

21   first sentence --
  

22      A.  Yes.
  

23      Q.  Thank you -- under orderly and disorderly marketing of
  

24   milk?
  

25      A.  Yes.
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 1      Q.  You have stated "the AMAA statement of Congressional
  

 2   policy," and you cited 7 U.S.C. Section 602(3).
  

 3      A.  Yes.
  

 4      Q.  I believe it is 602(4), and I just want to make sure
  

 5   that if it's -- it's right on the record if someone ends up
  

 6   looking for it and --
  

 7      A.  Oh, thank you.  Mr. English is bringing up the book.
  

 8   What was I actually quoting?
  

 9      Q.  Yes.
  

10      A.  Yes.  The answer is -- the answer from United States
  

11   Code Annotated is the, in answer to your question is, yes, I
  

12   was quoting Section 602(4).
  

13      Q.  Okay.  Just wanted to make sure for those listening in
  

14   and they want to look for it.
  

15      A.  Yes.
  

16      Q.  All right.  Thank you.
  

17       JUDGE CLIFTON:  Mr. Vetne, would you like Ms. Elliott to
  

18   make a change on page one of your testimony in Exhibit 111?
  

19       MR. VETNE:  If it is possible for her to do so, I would
  

20   very much like to have a document in the public domain that is
  

21   accurate.
  

22       JUDGE CLIFTON:  All right.  Then, Mr. Vetne, I'm going to
  

23   read this to Ms. Elliott and you monitor me to make sure this
  

24   is what you want.
  

25           Ms. Elliott, in Exhibit 111, on page 1, last paragraph,
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 1   first line, you will just strike the (3) that is in parentheses
  

 2   and instead have a (4).
  

 3       MR. VETNE:  Also in parentheses.
  

 4       JUDGE CLIFTON:  Also in parentheses.
  

 5       MS. ELLIOTT:  Okay.
  

 6       JUDGE CLIFTON:  And Mr. Vetne, that's acceptable?
  

 7       MR. VETNE:  Absolutely.
  

 8       JUDGE CLIFTON:  All right.  And I don't believe it appears
  

 9   elsewhere in your statement.  Do you think we should look,
  

10   Mr. Vetne?
  

11       MR. VETNE:  It does not.
  

12       JUDGE CLIFTON:  All right.  Good.  All right.  Thank you,
  

13   Mr. Hill.  Mr. Vandenheuvel.
  

14                        CROSS-EXAMINATION
  

15   BY MR. VANDENHEUVEL:
  

16      Q.  A very small clarification.  I actually went to look up
  

17   the 2006 graphic in your exhibit, and on page 7 of your
  

18   testimony, the link has one letter issue that I had to change.
  

19      A.  That is so important, because I want people to be able
  

20   to hyperlink.
  

21      Q.  It is dairymarkets.org and there's a T instead of an R,
  

22   it says "matket" so I think in looking it up, any reasonable
  

23   person would put dairy markets, but we can correct that link on
  

24   the bottom of page 7 to say "dairy markets" and that will get
  

25   folks to the correct presentation.
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 1       JUDGE CLIFTON:  Thank you so much.  Ms. Elliott, do you see
  

 2   on the last line of the footnote on page 7?
  

 3       MS. ELLIOTT:  I do.
  

 4       JUDGE CLIFTON:  And you see the M-A-T-K-E-T-S?
  

 5       MS. ELLIOTT:  Yes.
  

 6       JUDGE CLIFTON:  Will you strike through that and write
  

 7   below it, M-A-R-K-E-T-S?
  

 8       MS. ELLIOTT:  I will.
  

 9       MR. VETNE:  That is so important.  I will go back and
  

10   change the original.  I have sent copies to some people so they
  

11   can have a copy and hyperlink, so this obviously won't work.
  

12       JUDGE CLIFTON:  Thank you, Mr. Vandenheuvel.
  

13       MR. VETNE:  I'll fix it.
  

14       JUDGE CLIFTON:  Good.  Are there other questions for
  

15   Mr. Vetne?
  

16       MR. VETNE:  Apparently not.
  

17       JUDGE CLIFTON:  Apparently not.  Thank you, Mr. Vetne, you
  

18   may step down.
  

19           And now that Ms. Vulin is here, and we had a couple
  

20   others, Ms. Hancock, I'd just like to ask now, if you came in
  

21   after we had people identify themselves, please come forward
  

22   and identify yourself now.
  

23       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V -- as in Victor --
  

24   U-L-I-N, an Attorney with the law firm of Davis, Wright,
  

25   Tremaine, representing the Dairy Institute of California.
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 1   Thank you.
  

 2       MR. HOLLON:  Elvin, E-L-V-I-N, Hollon, H-O-L-L-O-N,
  

 3   employee Dairy Farmers of America, and associated with
  

 4   Proposal Number 1.
  

 5       MS. TAYLOR:  Sue Taylor with the Leprino Foods,
  

 6   L-E-P-R-I-N-O.
  

 7       JUDGE CLIFTON:  Thank you, all.  Mr. English?
  

 8       MR. ENGLISH:  We're going to recall Dr. Schiek to the
  

 9   stand, and I'm going to ask for just a two-minute comfort
  

10   break.
  

11       JUDGE CLIFTON:  Sure.  Will there be any document to be
  

12   distributed?
  

13       MR. ENGLISH:  Yes.
  

14       JUDGE CLIFTON:  Could -- do you want to do that after the
  

15   two-minute break or do you want --
  

16       MR. ENGLISH:  I think we can do it during.
  

17       JUDGE CLIFTON:  All right.  So please remain seated until
  

18   you get your copy of what's being handed out, and we'll call it
  

19   a five-minute stretch break and you may then, move around for
  

20   about five minutes.  We'll go off record now at 9:57.
  

21       (Whereupon, a break was taken.)
  

22       JUDGE CLIFTON:  We're back on record at 10:04.
  

23   Ms. Elliott, will this next exhibit be Exhibit 113?
  

24       MS. ELLIOTT:  Yes.
  

25       JUDGE CLIFTON:  I'm marking mine as 113.
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 1            (Thereafter, Exhibit Number 113, was
  

 2            marked for identification.)
  

 3       JUDGE CLIFTON:  And Dr. Schiek, you may take the witness
  

 4   stand.
  

 5           Dr. Schiek, you remain sworn.  I would like you to
  

 6   again state and spell your name.
  

 7       DR. SCHIEK:  William, W-I-L-L-I-A-M, Schiek, S-C-H-I-E-K.
  

 8       JUDGE CLIFTON:  Thank you.  Mr. English, you may proceed.
  

 9                       DIRECT EXAMINATION
  

10   BY MR. ENGLISH:
  

11      Q.  Thank you, your Honor.  Chip English.
  

12           Before we begin with Exhibit 113, I believe you, at
  

13   your request, would like to make a statement about your earlier
  

14   testimony and exhibits?
  

15      A.  Yes.
  

16      Q.  And is that with respect to Exhibit 80?
  

17      A.  It is with respect to Exhibit 80.
  

18       JUDGE CLIFTON:  Lets give us a minute to find it, those of
  

19   us who have all ours with us.  All right.  Exhibit 80, the
  

20   figures and tables for the testimony of Dr. William Schiek.
  

21       MR. ENGLISH:  Yes.  And I think it is a fairly simple
  

22   statement that doesn't necessarily, I mean, obviously people
  

23   could do it, but I think if we let Dr. Schiek say what he wants
  

24   to say, it may be that people don't need to spend a lot of time
  

25   looking at it.  But nonetheless, certainly they have right to
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 1   do.
  

 2   BY MR. ENGLISH:
  

 3      Q.  So again, you raised this issue, Dr. Schiek?
  

 4      A.  Yes.
  

 5      Q.  So would you like people to focus on a particular
  

 6   figure for a moment, if they have it in front of them?
  

 7      A.  Yes.  It is Figure 1 on Exhibit 80.
  

 8      Q.  Which was your value -- which is a document that says
  

 9   whey value Class III versus Class 4b, correct?
  

10      A.  Correct.
  

11      Q.  And I asked you maybe an unexpected question about the
  

12   source, correct?
  

13      A.  Well, not that unexpected, but, yeah.  You asked me
  

14   about the source and I said I had prepared it.  As I was
  

15   getting ready for the hearing, it was in a folder, I was
  

16   looking through materials that would be helpful explaining the
  

17   whey situation.  It was in a folder of materials that I had
  

18   prepared and I looked at it and believed that I had prepared
  

19   it.  I have done similar kinds of tracking of the whey factor,
  

20   but I have since discovered that the chart was actually
  

21   prepared by Mrs. Annie AcMoody.  And I looked at it, I fully
  

22   agree with what's in it, and I just wanted to give her the
  

23   credit for that chart, not me.
  

24      Q.  We're looking at Figure 1 of Exhibit 80, so the very
  

25   first page after the cover sheet entitled, "Whey Value Class
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 1   III versus Class 4b."
  

 2      A.  Correct.
  

 3       JUDGE CLIFTON:  Very good.  I appreciate it.  And I'm sure
  

 4   Ms. AcMoody appreciates the, what do you call that,
  

 5   attribution?  Is that what you call that?  Very good.
  

 6       DR. SCHIEK:  Sounds good.
  

 7       JUDGE CLIFTON:  Mr. English, your voice does drop off.
  

 8   When you get to the end of your sentence, it's as if you no
  

 9   longer care if we hear you.
  

10       MR. ENGLISH:  I apologize, your Honor, I will try to do
  

11   better.  Maybe I'm moving away from the mic as I get to the end
  

12   of a sentence, but I will try to do better.
  

13       JUDGE CLIFTON:  Thank you.
  

14       MR. ENGLISH:  And I know it's not the first time it's been
  

15   pointed out at this proceeding.
  

16   BY MR. ENGLISH:
  

17      Q.  All right.  So Dr. Schiek, you are now here to testify
  

18   on the plant definition issues, and basically on pooling,
  

19   correct?
  

20      A.  Correct.
  

21      Q.  So why don't you then, provide your statement for the
  

22   record that is Exhibit 113.
  

23      A.  Okay.  Beginning on page 1:
  

24   Introduction
  

25           Pool plant definitions, supply plant definitions and
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 1   shipping requirements, diversion limits and producer milk
  

 2   definitions such as touch base requirements and repooling
  

 3   restrictions, are elements essential to a Federal Milk
  

 4   Marketing Order or (FMMO) for the purpose of assuring that milk
  

 5   which associates with the pool will be made available for
  

 6   Class I uses.  Under Proposal 2, the proposed language in
  

 7   Sections 1051.7(a) and (b) define which plants will be pool
  

 8   distributing plants under the FMMO.  Section 1051.7(c) defines
  

 9   the requirements for pool, for supply plants and the qualifying
  

10   shipments they must make.  Definitions for producer milk, with
  

11   diversion limits and repooling restrictions, are contained in
  

12   Section 1051.13.
  

13   Pooling Standards are Necessary Incentives to Direct Milk to
  

14   Class I Uses
  

15           There are two key aspects of the way these provisions
  

16   direct milk to Class I uses.  First, the higher value of
  

17   Class I milk is available to be shared among producers through
  

18   the pool because plants with Class I usage above a specified
  

19   percentage are included as pool distributing plants.  The
  

20   availability of these Class 1 revenues creates an economic
  

21   incentive to associate dairy farmers' milk with the pool.  Once
  

22   the milk associates with the pool, the required supply plant
  

23   shipping percentages and producer milk definitions,
  

24   collectively referred to by me as pooling standards, serve to
  

25   direct pool milk to Class I uses.  Higher Class I revenues
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 1   serve as the "carrot" to attract milk to participate in the
  

 2   pool, while the pooling standards are the "stick" that
  

 3   establishes the conditions by which handlers can continue to
  

 4   pool dairy farmers' milk and enjoy the benefits of pooling.
  

 5   The working of the two forces "carrot" and "stick" is central
  

 6   to how the Orders ensure that milk supplies will be adequate
  

 7   for fluid milk purposes and that the milk actually moves to
  

 8   Class I uses.  Class I plants, in exchange for paying higher
  

 9   regulated prices than plants producing products in other
  

10   classes the vast majority of the time, have the benefit of
  

11   regulation designed to direct milk to their plants.
  

12           I am not aware of any other regulatory provisions that
  

13   effectively attract milk to the pool and ensure that it be made
  

14   available for Class I purposes.  In the proposed rule stemming
  

15   from a Central Order Milk Pooling hearing, the Secretary found
  

16   (71 Fed. Reg. 54152 at 54157 (September 13, 2006)):
  

17       JUDGE CLIFTON:  All right.  Let us deal with those inserts
  

18   at this time.
  

19           Ms. Elliott, we're in Exhibit 113, we're on page 2 in
  

20   the first full paragraph, the last line.  Are you there?
  

21       MS. ELLIOTT:  Yes.
  

22       JUDGE CLIFTON:  All right.  So within the parentheses that
  

23   show us the Federal Register cite, we are going to insert,
  

24   after the word "at" 541 -- excuse me, not after the word at,
  

25   before the word "at", 54152.
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 1       MS. ELLIOTT:  Okay.
  

 2       JUDGE CLIFTON:  And then we're going to insert, now, you
  

 3   want this, Dr. Schiek, this full date.  You want it before or
  

 4   after the 2006?  Or do you want just the -- just the full date
  

 5   of September 13, 2006?
  

 6       MR. ENGLISH:  Your Honor, we want the full date, which we
  

 7   paren, September 13, 2006.
  

 8       JUDGE CLIFTON:  Okay.  So for Ms. Elliott's purpose, does
  

 9   she merely need to insert before the 2006 that's already there?
  

10       MR. ENGLISH:  Yes, September 13, comma.
  

11       MS. ELLIOTT:  Okay.
  

12       MR. ENGLISH:  And to be clear, what we're providing is the
  

13   more typical full cite to the Federal Register, which includes
  

14   the date and the insert of the page 54152 is the beginning of
  

15   the decision, and then the at reference to 54157 is the
  

16   specific page where you can find the quote that he's about to
  

17   give.
  

18       JUDGE CLIFTON:  Good.  And then I'm going to ask you,
  

19   Mr. English, to read the cite fully now as it now shows on the
  

20   record copy of 2, just so Ms. Elliott can make sure she agrees,
  

21   her copy agrees with what you are about to say.
  

22       MR. ENGLISH:  71 Fed. Reg. 54152 at 54157, (September 13,
  

23   2006.)
  

24       JUDGE CLIFTON:  Thank you both.  Then, Dr. Schiek, do you
  

25   want to pick up with what you are quoting from that cite?
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 1      A.  I do.
  

 2                "The pooling standards of all Federal Milk
  

 3                Marketing Orders, including the Central Order, are
  

 4                intended to ensure that an adequate supply of milk
  

 5                is available to meet the Class I needs of the
  

 6                market and provide the criteria for determining
  

 7                the producer milk that has demonstrated service in
  

 8                meeting the Class I needs of the market, and
  

 9                thereby receive the orders blend price.  The
  

10                pooling standards of the Central Order are
  

11                represented in the Pool Plant, Producer, and the
  

12                Producer Milk provisions of the Order, and are
  

13                based on performance, specifying standards that,
  

14                if met, qualify a producer, the milk of a
  

15                producer, or a plant to share in the benefits
  

16                arising from the classified pricing of milk.
  

17
  

18                Pooling standards that are performance-based
  

19                provide the only viable method for determining
  

20                those producers eligible to share in the
  

21                market-wide pool.  It is usually the additional
  

22                revenue generated from the higher valued Class I
  

23                use of milk that adds additional income to
  

24                producers, and it is reasonable to expect that
  

25                only those producers who consistently bear the
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 1                costs of supplying the markets' fluid needs,
  

 2                should share in the returns arising from the
  

 3                higher-valued Class I sales.  An important
  

 4                objective of pooling standards is identifying the
  

 5                milk that serves the fluid milk needs of the
  

 6                market, a feature, which if ineffective, can
  

 7                result in pooling milk that is not providing such
  

 8                service."
  

 9   Relying Solely on Market-Based Class I Premiums to Direct Milk
  

10   Burdens Class 1 Plants.
  

11           There has been some discussion at this hearing in
  

12   testimony supporting Proposal 1 that seemed to suggest --
  

13       JUDGE CLIFTON:  Ms. Elliott, we're just adding "TO", do you
  

14   see it?
  

15       MS. ELLIOTT:  Yes.
  

16       JUDGE CLIFTON:  Thank you.
  

17       DR. SCHIEK:  That over order Class I premiums were
  

18   sufficient mechanisms for directing milk to Class I uses.
  

19   While over order premiums might be able to assist in moving
  

20   milk to Class I plants, they are not regulatory instruments
  

21   that are under control of USDA.  The assumption that Class I
  

22   plants will always pay the premiums necessary to attract a milk
  

23   supply, ignores the fact that they are already paying higher
  

24   prices through Class I minimum prices via Class I price
  

25   differentials.
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 1           The combination of the already higher regulated prices
  

 2   for Class I milk and the need to pay additional over order
  

 3   premiums because order provisions provide insufficient
  

 4   incentives to direct milk to Class I plants, could also result
  

 5   in fluid milk prices to consumers that are higher than needed.
  

 6   In other words, if effective pooling standards are not in
  

 7   place, the effective Class I raw product cost would be higher
  

 8   than it would be under an order that had them.  Higher raw
  

 9   product costs to Class I plants would likely lead to higher
  

10   prices to consumers, particularly if all or the majority of
  

11   competing Class I handlers in the market are experiencing
  

12   increased raw product cost because they must pay additional
  

13   premiums, which would likely be the case.
  

14           If reliance on Class I premium dollars is the primary
  

15   means to attract milk to the Class I market, it raises the
  

16   question as to the purpose of Class I price differentials in
  

17   the market.  If we are not going to use the combination of a
  

18   higher regulated -- of higher regulated Class I prices and
  

19   effective pooling standards to attract and move milk to Class I
  

20   uses, then why do we need Class I differentials at all?
  

21           In his testimony at this hearing, (Hearing Exhibit 70,
  

22   page 31) Mr. Dennis Schad stated that the $1.60 per
  

23   hundredweight minimum Class I differential, or base
  

24   differential, is built up from three components.  The first
  

25   component valued at 40 cents per hundredweight is what some

5183



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI

 1   refer to as the Grade A differential, which represents the cost
  

 2   to a producer to maintain his Grade A status.  In 2015, I have
  

 3   to question the viability and relevance of this argument when
  

 4   just over 1 percent of California milk is Grade B.  The second
  

 5   component in the base differential, according to Mr. Schad's
  

 6   testimony, is valued at 60 cents per hundredweight and meant to
  

 7   capture the marketing costs associated with Class I milk,
  

 8   which, "includes such things as seasonal and daily reserve
  

 9   balancing of milk supplies, transportation to more distant
  

10   processing plants, shrinkage, administrative costs, and
  

11   opportunity or give-up charges at manufacturing plants that
  

12   service the Class I markets."  The third component of the base
  

13   differential, also valued at 60 cents per hundredweight, is
  

14   described by Mr. Schad as representing a portion of the
  

15   competitive premium required to compete with processors of
  

16   manufactured milk.  Probably should be manufactured milk
  

17   products.
  

18       JUDGE CLIFTON:  Yes, I agree.  Ms. Elliott, are you on
  

19   page 4, just before the four lines up from the last paragraph
  

20   beginning?
  

21       MS. ELLIOTT:  Yes.
  

22       JUDGE CLIFTON:  And so after the phrase "manufactured milk"
  

23   you will just insert the word "products".
  

24       MS. ELLIOTT:  Okay.
  

25       JUDGE CLIFTON:  Thank you.
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 1       DR. SCHIEK:  Mr. Schad noted further that the value of the
  

 2   transportation credits under Proposal 1 would support an
  

 3   additional differential of 60 cents per hundredweight at a
  

 4   market Class I utilization of 15 percent, or an additional 72
  

 5   cents per hundredweight, at a market class utilization of 12
  

 6   and a half percent.
  

 7       JUDGE CLIFTON:  You skipped the "1", so start again, just
  

 8   read that sentence again, if you will.
  

 9       DR. SCHIEK:  Mr. Schad noted further that the value of the
  

10   transportation credits under Proposal 1 would support an
  

11   additional differential of 60 cents per hundredweight at a
  

12   market Class I utilization of 15 percent, or an additional 72
  

13   cents per hundredweight at a market Class I utilization of 12
  

14   and a half percent.
  

15           Embedded in this discussion of what the appropriate
  

16   level of the Class I differential should be is the amount of
  

17   money necessary to serve the Class I market and direct milk to
  

18   Class I uses.  Under order provisions that have ineffective
  

19   pooling standards, and that rely on over order premiums to
  

20   direct milk to Class I uses, Class I processors have to pay a
  

21   second time for items that were supposed to have already been
  

22   paid for through the Class I differentials.
  

23           Dairy Institute's Proposal, Proposal 2, provides for
  

24   pool plant definitions, supply plant shipping requirements,
  

25   diversion limits, producer touch-base requirements, and
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 1   repooling restrictions.  The specifics of the provisions that
  

 2   we proposed will be set forth in testimony from other Dairy
  

 3   Institute witnesses.
  

 4       MR. ENGLISH:  So, your Honor, we're going to strike the
  

 5   slash in has been, because we weren't sure what order this
  

 6   testimony was coming.
  

 7       JUDGE CLIFTON:  Very good.  Thank you, Ms. Elliott.  She's
  

 8   already on top of that.
  

 9       DR. SCHIEK:  However, we do view these provisions as an
  

10   essential part of maintaining the orderly movement of milk for
  

11   Class I purposes.  By limiting the privilege of pooling to
  

12   those that serve the Class I market, the operation of pooling
  

13   standards provides a necessary incentive for producers and
  

14   handlers to supply the Class I market.
  

15   Mandatory Pooling Removes Incentives in Regulation that Direct
  

16   Milk to Class I Uses.
  

17           If Class I revenues can be accessed without meeting
  

18   specific performance requirements, which would appear to be the
  

19   case under the Cooperatives' mandatory pooling requirement
  

20   contained in Section 1051.7(c) of Proposal 1, a crucial
  

21   incentive to supply the Class I market is missing.  There does
  

22   not appear to be a compelling reason to supply milk for Class I
  

23   uses under Proposal 1 because there is no penalty for failing
  

24   to do so.  That is, if a handler operating a manufacturing
  

25   plant in California is able to pool its milk and have its
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 1   producers share in the higher Class I revenues in the market
  

 2   without actually being required to supply the Class I market,
  

 3   it does not have an incentive to make qualifying shipments.
  

 4           The lure of being able to access Class I revenues
  

 5   encourages plants to pool and to perform or supply the Class I
  

 6   market.  If a handler retains its ability to access Class I
  

 7   revenues for its producers, even when it fails to perform, then
  

 8   it has a viable penalty-free option in not performing, and the
  

 9   pooling regulations as proposed will be ineffective at
  

10   directing adequate milk supplies to Class I uses.  This is a
  

11   fundamental problem with mandatory or "inclusive" pooling.
  

12   Transportation Credits Do Not Substitute for Performance
  

13   Requirements.
  

14           There has been testimony at this hearing that seems to
  

15   suggest transportation credits will ensure that the Class I
  

16   market will be served.  The description of transportation
  

17   credits under Proposal 1 appears to make a compensation for
  

18   added transportation costs associated with bulk milk shipment
  

19   to plants in deficit areas with Class I and Class 2 usage of
  

20   greater than 50 percent.
  

21           My understanding is that these transportation credits
  

22   would make producers, at best, indifferent between shipping to
  

23   a qualifying plant in a deficit area or shipping to a local
  

24   manufacturing plant and in many cases, there would still be a
  

25   shortfall in the cost of shipping milk when compared to the
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 1   cost of a local haul, of the local haul.  No doubt there is
  

 2   some close-in milk where the best alternative is to ship from
  

 3   the farm to a qualifying deficit plant, but close-in milk,
  

 4   produced within or near to deficit regions, has been declining
  

 5   in recent years.  Milk will need to move to deficit markets but
  

 6   Proposal 1's pooling standards do not appear to provide the
  

 7   necessary incentives for dairy farmers and their cooperatives
  

 8   to supply the fluid market.  A positive incentive to move milk
  

 9   to Class I uses could be constructed by using transportation
  

10   credits to provide money for producers that goes beyond the
  

11   actual cost of transporting the milk from surplus to deficit
  

12   areas.  However, such a strategy would likely lead to
  

13   uneconomic milk movements.  More milk than is needed would
  

14   likely move to deficit markets to take advantage of the
  

15   over-generous credits.
  

16   Mandatory Pooling Interferes with the Ability of the Market to
  

17   Clear.
  

18           If Class III and IV prices are set above market
  

19   clearing levels, manufacturers have no incentives to procure
  

20   surplus milk.  It must then be sent to out-of-state plants,
  

21   burdening the transportation system and interfering with normal
  

22   orderly marketing of milk for fluid use.  Under mandatory
  

23   pooling, if Class III and IV prices are above prices at which
  

24   California dairy product manufacturing plants can profitably
  

25   operate, there is no escape valve that allows for plants to pay

5188



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI

 1   less than the regulated price, or under class, even if such
  

 2   milk would be available for purchase at prices that these
  

 3   plants could afford.  The result of setting regulated milk
  

 4   prices at levels that are above the plant's ability to pay, is
  

 5   that some of these plants will exit the industry, plant
  

 6   capacity in the state will shrink, and there is a possibility
  

 7   that excess milk will be looking for alternative homes, either
  

 8   nearby, if they are available, or at more distant, or at a more
  

 9   distant location if no nearby location is available.  Under
  

10   such a scenario where milk is chasing plants, uneconomic
  

11   movements of milk are likely.  Dairy farm incomes could be
  

12   depressed because of the loss of homes for their milk and the
  

13   marketing losses associated with moving the milk longer
  

14   distances.
  

15   Automatic Pooling on the California Order of a Nevada
  

16   Manufacturing Plant is not Justified.
  

17           Given the low Class I utilization in the California
  

18   market, there does not appear to be any policy justification
  

19   for automatically granting pool status to a Nevada dairy
  

20   product manufacturing plant, as proposed by the cooperatives.
  

21   Milk from such plants is not needed as a reserve supply for
  

22   California's fluid milk plants because adequate supplies of
  

23   milk for Class I use are available within the state.  The
  

24   association of Nevada producers with the California market was
  

25   based on historical institutional relationships and a lack of
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 1   local alternative outlets for the milk.  With the opening of
  

 2   the new manufacturing plant in Churchill County, some of those
  

 3   market outlet concerns have now been alleviated.  Under
  

 4   Proposal 2, a Nevada manufacturing plant would not be barred
  

 5   from associating with the California pool, if it performs by
  

 6   making qualifying shipments to fluid plants and conforms to the
  

 7   other pooling standards.
  

 8   Summary.
  

 9           Our view is that pooling standards play a central role
  

10   in assuring consumers an adequate supply of wholesome milk for
  

11   beverage purposes.  The attraction of milk to the pool, and the
  

12   need to perform in accordance with the pooling standards, are
  

13   important mechanisms for assuring that Class I plants, and
  

14   ultimately consumers, get the benefits of milk price regulation
  

15   under the orders.  Effective pooling standards justify the
  

16   higher Class 1 regulated prices under the orders, by making use
  

17   of that money to direct milk to fluid plants.  Mandatory
  

18   pooling, as proposed by the cooperatives, undermines the
  

19   efficacy of pooling standards by allowing producers and
  

20   handlers the benefits of pooling without imposing the important
  

21   performance requirements that help ensure the Class I market is
  

22   served.
  

23           A filing made on behalf of a group of cooperatives,
  

24   which included two of the three opponents of Proposal 1, in
  

25   relation to a Federal Order hearing on pooling issue in Mideast
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 1   Order, contained the following statement about pooling
  

 2   provisions:  "These cooperatives wish to further commend the
  

 3   Department for the straightforward findings and rationale of
  

 4   this interim decision which makes clear that the pooling
  

 5   provisions of Federal Milk Orders must be related to
  

 6   performance for, and in the service of, the Class I market,
  

 7   which is the central purpose of marketing orders."
  

 8       MR. ENGLISH:  We actually added another "the".
  

 9       JUDGE CLIFTON:  Before that.  Just look at the bottom of
  

10   page 8, and you will notice that what is written is, "which is
  

11   a central purpose" and what you read is "which is the central
  

12   purpose."  It changes the meaning.  So would you read the quote
  

13   again?
  

14       MR. ENGLISH:  And I would note that he added another "the"
  

15   in between "in" and "service" so I also want him to read the
  

16   quote again.
  

17       DR. SCHIEK:  Okay.  Starting at the beginning of the quote:
  

18           "These cooperatives wish to further commend the
  

19   Department for the straightforward findings and rationale of
  

20   this interim decision which makes clear that the pooling
  

21   provisions of Federal Milk Orders must be related to
  

22   performance for, and in service of, the Class I market which is
  

23   a central purpose of the marketing orders."
  

24           I did not attend that hearing, and am not familiar with
  

25   all the issues that were considered as a part of that
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 1   proceeding.  Nonetheless, the notion that pooling provisions
  

 2   must be related to performance for, and in the service of, the
  

 3   Class I market -- let's strike the "the".  "And in service of
  

 4   the Class I market, is one with which Dairy Institute agrees."
  

 5       JUDGE CLIFTON:  Ms. Elliott, on page 9, the last full line,
  

 6   would you please strike the "the" before the word "service"?
  

 7       MS. ELLIOTT:  Okay.
  

 8   BY MR. ENGLISH:
  

 9      Q.  As I begin your additional direct, Dr. Schiek, let me
  

10   start where you ended.  And because there were a couple of
  

11   Mideast pooling decisions in the post-Federal Order reform
  

12   frame, could you, for the record, and for those who might want
  

13   to look, is there a date on that document or does it reference
  

14   which docket number?
  

15      A.  Docket number is AO-166-A72, and then DA-05-01.
  

16      Q.  So that would tell us it was a proceeding that was in
  

17   2005, I believe, your Honor.
  

18       JUDGE CLIFTON:  Thank you.  Thank you both.
  

19   BY MR. ENGLISH:
  

20      Q.  So I want to go through a little bit of your testimony
  

21   and then cover some issues with respect to Order 2 that you
  

22   were asked about when you testified under Part 1.  And you have
  

23   already indicated that there will be other witnesses, at least
  

24   Mr. Zolin and Mr. Blaufuss, who will be testifying about the
  

25   specifics, correct?
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 1      A.  Yes, this was more introductory testimony on the topic.
  

 2   There will be other witnesses who will address the specific
  

 3   provisions that are included in our proposal and the rationale
  

 4   for those provisions.
  

 5      Q.  And as a bit of an introduction to that, is it your
  

 6   understanding that when Mr. Blaufuss testifies with respect to
  

 7   7(a), that he will be adopting the same percentage for 7(a)
  

 8   that the co-ops have in Proposal 1?
  

 9      A.  That is my understanding.
  

10      Q.  Which is 25 percent, rather than 15 percent?
  

11      A.  Correct.
  

12      Q.  Okay.  On page 2 of your testimony, you, in the, you
  

13   reference the quote that the Department has, and the second
  

14   paragraph, the Department is saying, "It is usually the
  

15   additional revenue generated from the higher class,
  

16   higher-valued Class I use of milk that adds additional milk to
  

17   producers."  That's when you are looking at sort of the total
  

18   value to producers before it gets divided up, correct?
  

19      A.  Correct.
  

20      Q.  Okay.  Turning to the discussion on page 4.  In
  

21   essence, what you are saying is, here is how the co-ops divided
  

22   up their proposed Class 1 differential, and there are elements
  

23   in that, that ought to be viewed as being, dealing with the
  

24   question of getting milk to the Class I plants, correct?
  

25      A.  Correct.
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 1      Q.  Okay.  And if you calculate the Class I differential
  

 2   based upon the co-ops own calculation, and then say,
  

 3   "Congratulations, you're paying that, but you don't actually
  

 4   get that performance, you are either going to pay twice," or
  

 5   well, you have paid something for nothing, right?
  

 6      A.  Correct.
  

 7      Q.  I note that in the second piece, which is the marketing
  

 8   cost, the co-ops discuss transportation to more distant
  

 9   processing plants, correct?
  

10      A.  Correct.  And I believe that was a quote.
  

11      Q.  Right.  And yet, then they calculate, as sort of part
  

12   of their justification, the transportation credits down below,
  

13   is that also an element of effectively looking at the same
  

14   number twice?
  

15      A.  That would be my view.
  

16      Q.  And in 2015, have we heard from any -- well, let me
  

17   ask.  You were here, or maybe you weren't because you were
  

18   preparing testimony, or maybe you hear testimony it -- did you
  

19   hear testimony from the Hispanic cheese makers with respect to
  

20   their need for Grade A milk?
  

21      A.  I did.  I heard the witness from Marquez Brothers talk
  

22   about how they needed Grade A milk.
  

23      Q.  Okay.  So the idea in 2015 of differentiating Grade A
  

24   need, and then designating it to Class I is a bit archaic?
  

25      A.  I believe it is more of historical significance than
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 1   actual practical significance today.
  

 2      Q.  Turning to page 6 -- two different questions.  First,
  

 3   Mr. Beshore asked Mr. Blaufuss yesterday if the system's
  

 4   working in California today without performance standards, why
  

 5   can't we do that in a Federal Order?  And do you have a
  

 6   response?
  

 7      A.  Well, first, I do believe that the California system
  

 8   was put together with the understanding that the Class I market
  

 9   would be served.  I think I mentioned that in my earlier
  

10   testimony in Exhibit 79, that in order to pass the Gonsalves
  

11   Pooling Act, that was a promise made to the Class I side of the
  

12   business, that they would get milk.  And my view is, if we're
  

13   going into a Federal Order, that kind of agreement or
  

14   understanding is -- it no longer holds.  That we're under a new
  

15   regulation, federal regulation, and it ought to reflect the
  

16   need for the regulations to provide the incentives for the milk
  

17   to move to Class I uses.
  

18      Q.  Now, you were asked some questions by Mr. Beshore when
  

19   you appeared the first time about so-called grandfathered
  

20   plants in Order 2, correct?
  

21      A.  I was, yes.
  

22      Q.  Okay.  And while you are still not completely familiar
  

23   with that, you have spent at least a little time looking back
  

24   at the history, correct?
  

25      A.  Correct.

5195



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI

 1      Q.  Okay.  And the New York-New Jersey Order was formed in
  

 2   what year, 1957?
  

 3      A.  I believe it was 1957, from the documents.
  

 4      Q.  All right.  So I'm going to hand out, and I don't
  

 5   necessarily mean to make it an exhibit, because what
  

 6   effectively I'm doing, your Honor, is taking a portion of the
  

 7   Federal Register, and he's going to read it -- he could have
  

 8   read it into his statement, but we had already produced the
  

 9   statement and so we're going to do it this way, but I have
  

10   copies for people.
  

11          It is two paragraphs from 22 Fed. Reg. 4194 at 4205,
  

12   (June 14, 1957), and it's from Column 3, the Federal Register
  

13   publishes in three columns, and just in case people don't use
  

14   the search function in the .pdf that Hein provides, H-E-I-N,
  

15   that I'm letting people know it is in Column 3.
  

16       JUDGE CLIFTON:  It is rare that I look at 1957 Federal
  

17   Register excerpts, so I'm glad to have this chance to look at
  

18   it.
  

19       MR. ENGLISH:  Your Honor, I can say that the miracle of
  

20   technology is very different from when I started practicing law
  

21   and had to go to the Library of Congress to look through the
  

22   indices and then go -- actually have to ask, you had to call
  

23   for it, it's a different kind of call provision.  And get these
  

24   and then go to the copy machine and pay whatever you had to pay
  

25   for a page.  And this is pretty incredible today, when you can
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 1   just go online and bring the document down and then search the
  

 2   words.  So -- all right.  Does everybody have a copy?
  

 3           So this is equivalent to what he did on page 2 from the
  

 4   2006.
  

 5   BY MR. ENGLISH:
  

 6      Q.  So I would like you to go ahead, Dr. Schiek, and read
  

 7   these two paragraphs into the record.
  

 8      A.  Okay.  At the top it says 1957, New York-New Jersey
  

 9   formation.
  

10           Those plants expressly designated as pool plants,
  

11   should include those presently so designated, since they
  

12   constitute sources of regular and reserve supply associated
  

13   with the present marketing area.  And in addition, should
  

14   include those plants constituting sources of supply regularly
  

15   associated exclusively with new territory being included in the
  

16   marketing area or with the combination of that territory, and
  

17   the present marketing area.  Thus, provision is made herein for
  

18   expressly designating plants supplying the market in a
  

19   substantial way during the year ending with March 1957.
  

20           Present provisions of the Order relating to expressly
  

21   designated plants, do not impose requirements on such plants
  

22   for shipping to or supplying the market with specified
  

23   quantities of milk for fluid use and no such provision should
  

24   be added at this time.  The designation of such plants,
  

25   however, should continue to be subject to suspension and
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 1   cancellation if the milk is not made available to the market
  

 2   when needed, and the necessary safeguard should be provided to
  

 3   avoid including plants in the pool which actually are engaged
  

 4   in handling reserve supplies of milk for other markets.
  

 5      Q.  So looking at the last sentence of the first paragraph,
  

 6   these were plants that actually supplied the market at the time
  

 7   that this designation of something called regular pool plants
  

 8   was adopted, correct?
  

 9      A.  I was not there, but as I read that sentence, that's
  

10   what it means to me.
  

11      Q.  Okay.  And the last sentence, even though there were
  

12   not adopted what we call, you know, what you call the best kind
  

13   of performance standards today, nonetheless there was, USDA
  

14   claimed a method of cancellation if those plants did not
  

15   continue to make milk available when needed?
  

16      A.  That's what the document says.
  

17      Q.  Yeah.  So I'm not going to have you read what was nine
  

18   and a half pages of the Code of Federal Regulations that had to
  

19   do with how regular pool plants and other plants worked.  I'm
  

20   going to try to go through it and summarize it with you, if we
  

21   can.  I note that today, Order 1 has two and a half pages.  But
  

22   it was nine pages of what constituted these kinds of
  

23   operations.
  

24           So first there were regular pool plants, which is what
  

25   these plants are.  Correct?
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 1      A.  Correct.
  

 2      Q.  And that was in the then Section 24 of Order 1002.  I
  

 3   would note, back in the old days Order 2 had 500 sections, but,
  

 4   so it was in Section 24 was something called regular pool
  

 5   plants.
  

 6          Now, when you perused these nine and a half pages,
  

 7   there's another section, Section 27, for suspension and
  

 8   cancellation of designation, correct?
  

 9      A.  Correct.
  

10      Q.  And a plant that was grandfathered in, so-to-speak, on
  

11   this document, what you have just read into the record, could
  

12   file an application with the Market Administrator, and if
  

13   certain conditions were met, it could give up that status,
  

14   correct?
  

15      A.  It could.  Yes.
  

16      Q.  Okay.  And there were conditions, in fact, one of those
  

17   conditions was that if more than 50 percent of the milk was
  

18   supplied by a cooperative, you basically had to have a
  

19   co-signer.
  

20      A.  Correct.
  

21      Q.  Okay.  Now, if you either weren't designated as a
  

22   regular pool plant when regular pool plants were adopted in
  

23   1957, you could, however, achieve pool status under other
  

24   mechanisms, such as something called a temporary pool plant?
  

25      A.  Yeah.  Correct.
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 1      Q.  And that was basically a mechanism by which entities
  

 2   could, under Section 28, supply the market formally in the way
  

 3   we think of it, correct?
  

 4      A.  Correct.
  

 5      Q.  And then after 12 months, you get to become a regular
  

 6   pool plant?
  

 7      A.  Correct.
  

 8      Q.  So it wasn't just grandfathered plants --
  

 9       MR. BESHORE:  May I?
  

10       JUDGE CLIFTON:  Mr. Beshore?
  

11       MR. BESHORE:  I have a question.  Who is the witness?
  

12       MR. ENGLISH:  Well, your Honor, in these proceedings, while
  

13   certainly Dr. Schiek wrote his testimony, let's face it,
  

14   prepared testimony is nothing more than a direct that goes -- I
  

15   am actually, yes, I am directing him through this.  Otherwise,
  

16   we could read the entire sections into the record, and I'm
  

17   trying to not do that.
  

18       JUDGE CLIFTON:  You know, I appreciate all guidance here.
  

19   We need the help of those of you who have years of experience
  

20   and have researched this thing, but I'm uncomfortable with
  

21   this, too.  You don't need Dr. Schiek for what you are trying
  

22   to do, but this is the only way you can have it in as
  

23   testimony.
  

24       MR. ENGLISH:  And the only alternative is to have him read,
  

25   just as he read two paragraphs, he can sit here and read nine
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 1   pages, your Honor.  I was trying to not do that.
  

 2       MR. BESHORE:  There is an alternative.
  

 3       JUDGE CLIFTON:  Mr. Beshore, please wait until you are at
  

 4   the mic.
  

 5       MR. BESHORE:  I'm sorry.  I mean, there is an alternative.
  

 6   The nine pages of, nine and a half pages, whatever it is, of
  

 7   regulations can be made a document and made part of the record,
  

 8   or noticed for that matter, officially noticed.  They, you
  

 9   know, they can be made part of the record for everyone to
  

10   analyze and see and review without being stated verbatim.
  

11       JUDGE CLIFTON:  Yeah.  You know, we don't need more paper,
  

12   and more words, we need -- we need to have our attention
  

13   focused on the ones that make a difference.  But, Mr. English,
  

14   if you are uncomfortable with having Dr. Schiek summarize it --
  

15       MR. ENGLISH:  If I may, your Honor, I'm not the one who
  

16   introduced this extraneous subject into the record, and made an
  

17   assertion on the record that it was a grandfather of mandatory
  

18   status.  So I'm having to correct an issue that was inserted
  

19   into the record by Mr. Beshore on earlier testimony, and make
  

20   it clear that it's not mandatory.  And I think that this is our
  

21   time to do that.
  

22           I can try to summarize, I'm actually mostly done with
  

23   trying to summarize these nine and a half pages.  But, you
  

24   know, the fact of the matter is that it didn't work the way
  

25   Mr. Beshore suggested, hinted, insinuated it worked when he
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 1   first examined Mr. -- Dr. Schiek.
  

 2       MR. BESHORE:  If I might, I was cross-examining Dr. Schiek.
  

 3   I don't know verbatim what I said, but certainly whatever I
  

 4   said was not, you know, is not evidence, and I resent the
  

 5   suggestion that I misstated in cross-examination, that if you
  

 6   -- I resent the suggestion that I misstated or misrepresented
  

 7   these regulations, which I know what they are quite well.
  

 8       JUDGE CLIFTON:  Can you, Mr. English, ask a more open
  

 9   question to Dr. Schiek and have, I assume he's read these, and
  

10   he probably has an opinion without just getting yeses from him?
  

11       MR. ENGLISH:  Okay.
  

12   BY MR. ENGLISH:
  

13      Q.  Whatever Mr. Beshore asked you, if somehow I was left
  

14   with the impression that Order 2 had mandatory pooling of
  

15   manufacturing plants, is that your understanding of how it
  

16   actually worked?
  

17      A.  That was my understanding of the point of the question,
  

18   that there was these former provisions in Order 2 that
  

19   essentially worked like mandatory pooling.  And looking at
  

20   these documents, and the changes that were made later, suggests
  

21   that, first of all, it wasn't completely like mandatory pooling
  

22   in 1957, and at later dates the Order amended the provisions to
  

23   require a plants to dispose of minimum percentages of receipts
  

24   for Class I purposes.  And I believe that was in December of
  

25   1990.

5202



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI

 1      Q.  That was the result of the 28-day, until this
  

 2   proceeding, the second longest Federal Order proceeding that I
  

 3   attended.  It still is the second longest, but I think it is
  

 4   about to fall into third place.  Is that correct?  That's the
  

 5   proceeding about Orders 1, 2, and 4 in 1988?
  

 6      A.  That's my understanding, yes.
  

 7      Q.  And just summarizing, and not my testimony in any way,
  

 8   what is your understanding of the reasons why that change was
  

 9   made -- the rule went into effect in 1991, but the final
  

10   decision is issued in December of 1990.
  

11      A.  So when I worked in Order 2, the one thing I do
  

12   remember pretty clearly were the call provisions of that order,
  

13   and when milk was short for fluid needs, the Market
  

14   Administrator would have a call meeting, I guess that would be
  

15   what I would call it, where the handlers would come in and
  

16   there would be discussion about the need for call provisions,
  

17   and what those essentially, like a temporary shipping
  

18   requirement for the duration that the call was in place, would
  

19   be.
  

20          My understanding is that, you know, it was never a
  

21   happy time.  There were a lot of unhappy people often in the
  

22   room, and the question is whether call provisions alone were
  

23   really all that effective as a means to direct milk to Class I
  

24   purposes.  You know, in the decision from the 1990 hearing --
  

25      Q.  '88 hearing.
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 1      A.  As I read it, the Department was concerned about the
  

 2   fact that some manufacturing plants were being required to
  

 3   supply milk to Class I uses at a very high level, whereas
  

 4   others were not required to do so at all and felt that that was
  

 5   a condition that needed to be addressed.  They were also
  

 6   concerned about Class I plants who might have to pay much
  

 7   higher give-up charges to get milk than other Class I plants
  

 8   who had supply arrangements, either with a handler that was
  

 9   required to ship, or with direct, with their own producers.  So
  

10   there was an equity issue with Class I handlers as well, based
  

11   on, again, my reading of the decision.
  

12      Q.  Okay.  And I'm not going to have you read sections of
  

13   that into the record, although I could.  At this time, your
  

14   Honor, I move admission of Exhibit 113 and the witness is --
  

15   well, after -- let's take care of that, and then the witness
  

16   will be available for cross-examination.
  

17       JUDGE CLIFTON:  Does anyone wish to question Dr. Schiek
  

18   regarding Exhibit 113 before determining whether you have any
  

19   objection to its being admitted?  There is no one.  Are there
  

20   any objections to the admission into evidence of Exhibit 113?
  

21   There are none.  Exhibit 113 is admitted into evidence.
  

22            (Thereafter, Exhibit Number 113, was
  

23            received into evidence.)
  

24       MR. ENGLISH:  Thank you, your Honor.
  

25       JUDGE CLIFTON:  Who will be the first to ask questions of
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 1   Dr. Schiek?  Mr. Beshore.
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. BESHORE:
  

 4      Q.  Marvin Beshore.
  

 5           Good morning, Dr. Schiek.
  

 6      A.  Good morning, Mr. Beshore.
  

 7      Q.  I would like to talk about California a little bit and
  

 8   then Order 2 a little bit, I guess.  You know, presently in
  

 9   California, and let's see, how many years have you been
  

10   familiar with the market here in California?
  

11      A.  I came out here in 1997.
  

12      Q.  Okay.  But presently there are no performance
  

13   requirements in the Order that amount to anything?
  

14      A.  Right.  That would be my understanding, yes.
  

15      Q.  Okay.  And there's mandatory pooling, everybody's in,
  

16   right?  Grade A producers?
  

17      A.  Technically, it's not mandatory pooling per se, it's
  

18   mandatory pricing of Grade A milk.  So if I'm a handler who, or
  

19   a plant that does not produce either Class I or mandatory
  

20   Class II products, I can operate as a nonpool plant, but that
  

21   doesn't alleviate my responsibility to pay the minimum
  

22   regulated price for the milk I buy for the uses that I have.
  

23      Q.  Okay.  But -- I appreciate the correction.  I'm, in
  

24   precise language, because I'm speaking somewhat informally in
  

25   terms of these words, mandatory is not in any -- we talk about
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 1   mandatory, it is not in Proposal 1 as a word?
  

 2      A.  True.
  

 3      Q.  It's not in CDFA regulations as a word.  So I
  

 4   appreciate your precision.
  

 5           But under the present California system, the producer's
  

 6   milk supplying even that nonpool plant is priced and pooled in
  

 7   the system, is that correct?
  

 8      A.  It is -- it is priced and it's pooled if it is supplied
  

 9   by a co-op, because a co-op is almost by definition a pool
  

10   handler in the order.  If you had a plant that had its own
  

11   direct ship supply, they could -- they could be depooled and
  

12   operate as a nonpool plant.  They would be required to pay the
  

13   plant blend to their producers, but that would only, again,
  

14   only be an option for plants that currently -- sorry, I'm
  

15   getting into a longer explanation than you want -- but plants
  

16   that currently make products that are not Class I or mandatory
  

17   Class II, and there's restrictions on if you depool your plant
  

18   you have to stay out for a whole year before you come back in.
  

19      Q.  Okay.  So -- and the CDFA regulations do -- there are
  

20   what are called again, probably not the term in the
  

21   regulations, but there's a call provision in the order,
  

22   correct?
  

23      A.  There is.  It's technically called the milk movement
  

24   requirements.
  

25      Q.  The milk movement requirements.  Okay.  So there are no
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 1   shipping requirements per se for Class I plants, and how do
  

 2   Class I plants get milk supplied presently?  What gets milk to
  

 3   those plants?
  

 4      A.  What directs it there?  In terms of the order
  

 5   mechanisms, we have those call provisions.  We talked about the
  

 6   fact that there is sort of this standing agreement, this
  

 7   agreement from the early days of pooling, and I would say for
  

 8   much of the history of the -- of the California system since
  

 9   the inception of pooling, Class I plants in part have been
  

10   supplied out of necessity, because we have had, you know, the
  

11   data I presented earlier about milk production growth.  Keeping
  

12   ahead of the milk production wave historically in California
  

13   has been one of the big reasons why you haven't needed an
  

14   actual performance requirements because they needed to find
  

15   homes for milk.
  

16      Q.  There's no place else for the milk to go.
  

17      A.  That -- that has been the case in a lot of the history
  

18   of California.  That -- that capacity was needed.
  

19      Q.  And so the, basically the market has, first of all, the
  

20   call has not, has that ever actually fully been used, to your
  

21   knowledge?
  

22      A.  I think in the past, I, since I have been at Dairy
  

23   Institute, I can't recall if it's, if it's been used more than,
  

24   it may have been used once or twice, but it is not something
  

25   that's been used frequently.  Again, I think because it hasn't
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 1   been needed because of the need to supply the market.
  

 2      Q.  Okay.  So basically the Class I plants have been
  

 3   supplied because of an unwritten understanding relating to the
  

 4   passage of the 1967 Gonsalves Act, correct?
  

 5      A.  Correct.
  

 6      Q.  That's your testimony, correct?
  

 7      A.  Uh-huh.
  

 8       JUDGE CLIFTON:  The uh-huh, doesn't --
  

 9       DR. SCHIEK:  Correct.
  

10       MR. BESHORE:  Thank you, your Honor.
  

11   BY MR. BESHORE:
  

12      Q.  And simply because producers in California need an
  

13   outlet for their milk, and Class I, and Class I and mandatory
  

14   Class II are some of the plants that are available as outlets
  

15   for milk?
  

16      A.  True.
  

17      Q.  Has the transportation system played any role?  Does it
  

18   play any role today in facilitating movements to those Class I
  

19   plants?
  

20      A.  I would say it facilitates movement by reducing the
  

21   extra costs that a Class I plant one would have to pay to
  

22   attract milk otherwise, but it doesn't require anybody to ship
  

23   milk.
  

24      Q.  Right.  Okay.  So basically under Proposal 1 you would
  

25   have pretty much all of those same ingredients.  You would have
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 1   a transportation credit system similar, not identical, to what
  

 2   you have today, correct?
  

 3      A.  Correct.
  

 4      Q.  And you would have a marketplace that's got the same
  

 5   relationship between milk and plants that you do now, correct?
  

 6      A.  Correct.
  

 7      Q.  Okay.  Your concern is that the 46 year-old unwritten
  

 8   understanding would be displaced in the marketplace and that
  

 9   would, that would lead to Class I plants having trouble getting
  

10   milk?
  

11      A.  Well, that's -- that's one concern.  And I think some
  

12   of the witnesses that testified, dairy farmer witnesses for
  

13   Proposal 1, expressed their concern that this reduction in milk
  

14   production in 2015 is not just an aberration, but the beginning
  

15   of a trend.  And if that's the case, then the need to ship
  

16   milk, the physical need to ship milk to find homes for it, is
  

17   not as much of a factor, and plants in California,
  

18   manufacturing plants, may decide, you know, we would rather
  

19   keep the milk in our plant, we get the pool draw anyway, we
  

20   would rather keep the milk in our plant and keep our
  

21   flow-through costs, or our manufacturing costs, lower because
  

22   we're operating more at full capacity in our manufacturing
  

23   plants.
  

24      Q.  Okay.
  

25      A.  So that is a concern and it is a concern that's been
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 1   echoed by my members in conversations that they have had with
  

 2   their suppliers.
  

 3      Q.  Okay.  So your members and you are now concerned that,
  

 4   in fact, the producer's testimony about challenges to producing
  

 5   milk in California might be fair and true and accurate?
  

 6      A.  I think we don't know whether they will come true or
  

 7   not, but certainly that's a factor to consider, and that's why
  

 8   I think performance standards are important in any Federal
  

 9   Order going forward, effective performance standards.
  

10      Q.  Okay.  Let's talk about the Order 2 situation a little
  

11   bit now.  Do you know when that particular status of plants in
  

12   Order 2 was originated?  That is, plants that did not have any
  

13   required performance requirements in order to pool any regular
  

14   routine required?  Do you know when that was originated?
  

15      A.  I don't.
  

16      Q.  Okay.  So as far as you know, it could well have been
  

17   there before, in fact, the language in '57 decision suggests
  

18   that it had been there nor some period of time?
  

19      A.  It could have, yeah.
  

20      Q.  Right.  And the suspension and cancellation language
  

21   that Mr. English was calling your attention to and reading and
  

22   quoting, etcetera, was basically the call provision in that
  

23   order.  Is that your understanding?  Included the call
  

24   provision in the order?
  

25      A.  Yeah, it, my understanding is it did, and it provided
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 1   the option to, I would call it opt out if they got permission
  

 2   from the co-ops supplying them, if they were co-op supplied.
  

 3      Q.  But -- okay.  But -- but it had a call in it, right?
  

 4      A.  There was a call provision in Order 2, that much I
  

 5   know.
  

 6      Q.  Okay.  Now, prior to 1987, do you know how many times,
  

 7   and assume with me for a moment that that provision went in
  

 8   there in the late '40's.  Prior to 1987, do you know how many
  

 9   times that call provision was used?
  

10      A.  I don't.  I know while I was there, I believe we had a
  

11   couple of meetings, call meetings, but I'm -- I know we had at
  

12   least one, I thought we had a second one, but we had at least
  

13   one.
  

14      Q.  Okay.  Do you know, testifying today, if there had ever
  

15   been such a meeting prior to that one?
  

16      A.  I don't.
  

17      Q.  Okay.  I think I have no further questions at this
  

18   time.  Thank you, Dr. Schiek.
  

19       JUDGE CLIFTON:  Who next has questions for Dr. Schiek?
  

20   Mr. Vetne.
  

21                        CROSS-EXAMINATION
  

22   BY MR. VETNE:
  

23      Q.  John Vetne, representative for Hilmar Cheese Company.
  

24           Dr. Schiek, there's been some testimony prior to yours
  

25   from Hilmar representative, and maybe from a Dean
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 1   representative, that there was at least for a moment of time,
  

 2   some difficulty attracting milk for Class I use in California.
  

 3   Is that the kind of circumstance for which you think some
  

 4   performance requirement ought to be institutionalized?
  

 5      A.  That would be part of it, yeah.
  

 6      Q.  Part of it?  And secondly, there is a proposal on the
  

 7   table, maybe two, that would increase the regulated cost of
  

 8   milk going for manufactured uses above what has historically
  

 9   been in place in California, correct?  Is that a correct
  

10   characterization of Proposal 1 and 2?
  

11      A.  For manufacturing plants?
  

12      Q.  Yes, for manufacturing plants.
  

13      A.  Yes, I would say that's accurate.
  

14      Q.  Okay.  And if manufacturing plants face increased
  

15   regulated costs and can't pass, fully pass those costs onto
  

16   buyers, wouldn't -- would there not be a greater incentive for
  

17   those manufacturing plants to retain their milk and operate at
  

18   full capacity for maximum efficiency and lower per unit costs?
  

19      A.  I would think that there would be a stronger economic
  

20   incentive to do that.
  

21      Q.  Thank you.
  

22       JUDGE CLIFTON:  Who next has questions for Dr. Schiek?  I
  

23   see none.  Redirect?
  

24       MR. ENGLISH:  I have none.
  

25       JUDGE CLIFTON:  Last call.  Any questions for Dr. Schiek on
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 1   this topic?  There are none.  Thank you, Dr. Schiek.
  

 2       DR. SCHIEK:  Thank you.
  

 3       JUDGE CLIFTON:  And Mr. English?
  

 4       MR. ENGLISH:  Well, I know we had a stretch break, but we
  

 5   haven't had a real morning break, your Honor.  The next witness
  

 6   will be Mr. Zolin, but I propose we take our morning break.
  

 7       JUDGE CLIFTON:  It's 11:17.  Please be back and ready to go
  

 8   at 11:35.
  

 9       (Whereupon, a break was taken.)
  

10       JUDGE CLIFTON:  We're back on record at 11:38.  Ms. Vulin?
  

11       MS. VULIN:  Thank you, your Honor.  We asked for
  

12   Mr. Al Zolin as our next witness.
  

13       JUDGE CLIFTON:  Ms. Vulin, I have two documents that I have
  

14   received.  How should I mark those?
  

15       MS. VULIN:  The first is the testimony with a couple
  

16   exhibits attached, and so we would mark that next in line,
  

17   which I believe is Exhibit 114.
  

18       JUDGE CLIFTON:  That is correct, Ms. Elliott?
  

19       MS. ELLIOTT:  Yes.
  

20       JUDGE CLIFTON:  Yes, that would be Exhibit 114.
  

21            (Thereafter, Exhibit Number 114 was marked
  

22            for identification.)
  

23       MS. VULIN:  And then the next we had intended to include,
  

24   but through an issue of printing didn't quite get stapled with
  

25   the others, so we just thought we could mark that separately
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 1   for ease of convenience.
  

 2       JUDGE CLIFTON:  Very good.  We'll mark the one-page
  

 3   document as Exhibit 115.
  

 4            (Thereafter, Exhibit Number 115, was
  

 5            marked for identification.)
  

 6       JUDGE CLIFTON:  Good.  Mr. Zolin, you remain sworn.  Again,
  

 7   I would like you to state and spell your name.
  

 8       MR. ZOLIN:  My name is Alan Zolin, A-L-A-N, Z-O-L-I-N.
  

 9       JUDGE CLIFTON:  Thank you.  Ms. Vulin, you may proceed.
  

10       MS. VULIN:  Thank you, your Honor.
  

11                       DIRECT EXAMINATION
  

12   BY MS. VULIN:
  

13      Q.  Mr. Zolin, I'll ask that you begin to read your
  

14   testimony into the record.
  

15      A.  Thank you.
  

16          My name is Alan Zolin.  I have been retained by Hilmar
  

17   Cheese Company to work with the Dairy Institute of California
  

18   (DIC) to develop an alternative proposal to Cooperative
  

19   Proposal Number 1.  I have worked with a task force made up of
  

20   a number of representatives from DIC member companies in order
  

21   to develop and submit Proposal 2.
  

22   Description of Proposal 2 Performance Standards for Pool Supply
  

23   Plants.
  

24           My testimony is intended to focus on the provisions
  

25   7(c) which identifies the performance requirements for a pool
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 1   supply plant.  These performance requirements, along with
  

 2   diversion limits, establish what milk can be associated with
  

 3   the FMMO pool.  Currently, in other FMMO's, this section refers
  

 4   to plants other than a distributing plant.  In Proposal 2, we
  

 5   include a new category of plant called 9(d).  I will discuss
  

 6   that provision at another time.  DIC is proposing that the base
  

 7   shipping requirement for plants defined in this section be 10
  

 8   percent.  We looked at Order 30 as a guide for performance
  

 9   requirements, because we believe the Class I utilization in
  

10   Order 30 and the potential California Order would be similar.
  

11   This similarity in Class I utilization is only one
  

12   consideration in determining the performance requirements, but
  

13   DIC believes it is the most important.
  

14      Q.  And can you tell us what region Order 30 covers?
  

15      A.  Order 30 covers the geographical region.  Well, I think
  

16   the name of the region is the Upper Midwest region.  I think of
  

17   it as covering Northern Illinois, with Chicago, Illinois as its
  

18   base; most, if not all, of the State of Wisconsin; a majority
  

19   of Minnesota; Northern Iowa; and I'm not sure if it stretches
  

20   into South Dakota, but I'm not, I'm just not sure how far west
  

21   it goes.
  

22      Q.  Thank you.  You may continue.
  

23      A.  The type of plants that supply plant qualifying
  

24   shipments can be made in order to meet the base performance
  

25   requirements, are the same as Order 30.  I guess I should add,
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 1   "in Proposal Number 2."
  

 2          I believe it was Henry Schaefer from USDA that gave a
  

 3   description of the operational aspects of these shipping
  

 4   requirements.  We thank USDA for providing that information and
  

 5   agree with his characterization of the operational aspects.
  

 6          Where Proposal 2 deviates from the language of Order
  

 7   30, and I crossed out the word "is", and let me read that,
  

 8   start that sentence again.
  

 9          Where Proposal 2 deviates from the language of Order 30
  

10   that, I guess "is" is okay -- is that we describe a bracket
  

11   system in order to modify the monthly base performance
  

12   requirements based on changing Class I utilization in paragraph
  

13   7(c)(2).  I have included a summary of the brackets as an
  

14   attachment to my testimony.  The reason DIC has added this
  

15   modification is to ensure that the Class I market is served.
  

16      Q.  So, Mr. Zolin, let's take a look at this attachment,
  

17   which is found on page 12 of this Exhibit 114.
  

18      A.  Okay.  This -- this, on page 12 towards the top, the
  

19   chart that has a heading Performance Shipping Requirements is
  

20   just a summary of the order language that we put in that covers
  

21   the additional shipping requirement brackets.  And just to
  

22   explain how it's read, the columns that are labeled "brackets"
  

23   are actually percentages of Class I utilization.  So if the
  

24   Class 1 utilization falls between, in the first line, between 0
  

25   and 14.9, the shipping percentage should be 10 percent going to
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 1   the column, you know, the right, to the right of it.
  

 2          Dropping down one line, if the Class I utilization is
  

 3   15 to 19.9 percent, then the appropriate shipping percentage
  

 4   for that particular month would be 15 percent.
  

 5          That same methodology follows all the way down to the
  

 6   last column that says above 50 percent.  So again, if the
  

 7   Class I utilization is greater than 50 percent, then the
  

 8   shipping requirement would be 50 percent for that specific
  

 9   month.
  

10           We stopped the bracketing system at that point, because
  

11   we felt that once we get above a Class I utilization market of
  

12   50 percent, that the appropriate shipping requirement of 50
  

13   percent would be the right one.  I don't think I found another
  

14   order in the system that had a higher shipping percentage than
  

15   50 percent, so we just stopped there and let it carry all the
  

16   way through.
  

17      Q.  So the left column, the bracket column, this would be
  

18   actual shipping percentages?
  

19      A.  Yes.
  

20      Q.  Excuse me, actual utilization percentages?
  

21      A.  Yes.  And as we get further into my testimony and get
  

22   to the chart below, we'll change how those two charts interact.
  

23      Q.  And just to be clear, the numbers in both of these
  

24   columns are all percentages?
  

25      A.  That is correct.
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 1      Q.  Okay.  Thank you.  So now we'll return back to page 2
  

 2   and have you continue reading your testimony.
  

 3      A.  In Proposal 2 we are recommending that the Market
  

 4   Administrator (MA) calculate the weighted average Class I
  

 5   utilization for the previous three months where information is
  

 6   available, and determine where that weighted average percentage
  

 7   falls into the bracketing system.  Since the proposed date for
  

 8   announcement of producer prices is "before the 13th of the
  

 9   month" we believe there's enough time for the MA to use the
  

10   three prior months.  The actual weighted average of Class I
  

11   utilization will be assigned to a bracket and then the
  

12   appropriate performance requirements will be announced by the
  

13   MA for the next month.  And I would like to add to my testimony
  

14   right there, that I believe we proposed that that announcement
  

15   will be made by the 15th of the previous month.
  

16      Q.  Would you like to add that into your testimony here?
  

17      A.  At that point, yes.
  

18      Q.  Okay.
  

19       JUDGE CLIFTON:  So you want that entire sentence or do you
  

20   want to say "by the 15th of the month?"
  

21       MR. ZOLIN:  I would actually add a new sentence that says,
  

22   "this announcement should be before the 15th of the previous
  

23   month."
  

24       JUDGE CLIFTON:  I don't know if you want "previous" so
  

25   there will be announced for -- okay.  They will be announced
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 1   for the next month.
  

 2       MR. ZOLIN:  Can I try it this way?
  

 3       JUDGE CLIFTON:  Yeah.
  

 4       MR. ZOLIN:  In the month of June, by May 15th, the Market
  

 5   Administrator will announce the shipping percentages for the
  

 6   month of June.
  

 7       JUDGE CLIFTON:  Okay.  I wonder -- would this work?  You
  

 8   have the word "announced".  What if you inserted a comma, by
  

 9   the 15th, comma, or announced by the MA, by the 15th, for the
  

10   next month.  Would that work?
  

11       MR. ZOLIN:  I think that works.
  

12       JUDGE CLIFTON:  Okay.  Let's try that.  So Ms. Elliott, you
  

13   see where we are?
  

14       MS. ELLIOTT:  Yes.
  

15       JUDGE CLIFTON:  We're in the middle of page 2.  So on the
  

16   line that says, "requirement will be announced by the MA" we'll
  

17   put ", by the 15th,".
  

18       MS. ELLIOTT:  Okay.
  

19       JUDGE CLIFTON:  And then would you read that sentence that
  

20   way, Mr. Zolin?
  

21       MR. ZOLIN:  Okay.  I'll start at the beginning.  The actual
  

22   weighted average Class I utilization will be assigned to a
  

23   bracket and then the appropriate performance requirement will
  

24   be announced by the MA, by the 15th of, for the next month.
  

25       JUDGE CLIFTON:  Thank you.
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 1       MR. ZOLIN:  I have included an example of how the MA would
  

 2   determine the monthly performance percentage.  In the example
  

 3   provided, I assumed the same amount of producer milk pooled in
  

 4   each month to calculate the weighted average of Class I
  

 5   utilization.
  

 6   BY MS. VULIN:
  

 7      Q.  So let's take a look at this example, I believe also
  

 8   found on page 12 of Exhibit 114.
  

 9      A.  Okay.  And what I would like to do is explain this
  

10   table which has the heading, "Example of MA Evaluation of Class
  

11   I Utilization for May through August, Shipping Percentage."
  

12          What I would like to do is start with the, with the row
  

13   that is for May and skipping over, well, going to Class I
  

14   utilization for the month of May isn't an important number in
  

15   calculation, but what we do is we skip over to the months used,
  

16   and we would look at the months of January, February, and
  

17   March, taking that as a weighted average, and that weighted
  

18   average, the previous three-month average percent is 11.7.
  

19   Taking 11.7 and going up to the bracket table above it, seeing
  

20   that it falls into the first bracket category of between 0 to
  

21   .14.9 we see that the appropriate shipping percentage for May
  

22   should be 10 percent.  And when we go back to the May row, we
  

23   see the shipping percentage for May is 10 percent.
  

24      Q.  And the reason we look at January, February, and March,
  

25   for the May percentage is because that percentage is announced

5220



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI

 1   in April?
  

 2      A.  The information for March is available to the Market
  

 3   Administrator in the early months of April, and he's required
  

 4   to do the pool computation and have it announced by April 13th.
  

 5   So basically, we don't know what April's utilization is yet,
  

 6   because that month hasn't been completed.  So when we talk
  

 7   about the three previous months, in this case we're talking
  

 8   about January, February, and March, because that's where the,
  

 9   that's where the information is available.
  

10           Okay?  To continue on this chart, I would like to skip
  

11   down to August and just kind of walk through that calculation.
  

12   And again, the months used in the calculation would be April
  

13   through June, so looking at the April Class I utilization of 16
  

14   percent, May would be 19 percent, and June would be 25.  The
  

15   average of those numbers is 20 percent.  Going up to the
  

16   bracketed table, 20 percent falls in the third category of
  

17   brackets which has a shipping requirement of 20 percent.  Going
  

18   back down to the lower table, shows that the 20 percent would
  

19   be the appropriate shipping requirement for the month of
  

20   August.
  

21      Q.  So this table shows that, how the actual Class I
  

22   utilization changes, how you would then utilize the bracket
  

23   system in order to find out what the shipping percentage should
  

24   be for that following month?
  

25      A.  And I'll get into it further in my testimony, but what
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 1   we're trying to do is provide an automatic adjuster to what the
  

 2   shipping requirement should be as Class I utilization changes
  

 3   in the marketplace.
  

 4      Q.  Thank you.  I'll have you return to your testimony on
  

 5   page 2 and continue.
  

 6      A.  We have added another new set of paragraphs to address
  

 7   the performance requirements of a handler that pools milk from
  

 8   producers that have quota milk.  We have added paragraphs 3 and
  

 9   4.  These two paragraphs add additional responsibility to
  

10   service the Class 1 market if the plant described in 7(c) is
  

11   pooling quota milk.  It is my understanding that the current
  

12   California State Order (CSO) has a version of a performance
  

13   requirement in the form of a call provision for quota milk if
  

14   it is determined that the Class I market isn't being served.
  

15   We used that concept in developing the language for paragraphs
  

16   3 and 4.  Proposal 2 sets a performance percentage of 60
  

17   percent of the actual quota milk, or an equivalent volume to
  

18   plants described in paragraph 7 (a), (b), and (d).  These
  

19   plants are fully regulated distributing plants or units of
  

20   distributing plants.  DIC felt that since these types of plants
  

21   are providing bottled milk to the California market, that their
  

22   Class I needs should always be met.  This additional
  

23   requirement, in most circumstances, should be enough to satisfy
  

24   the fluid milk needs of the market.
  

25           It is possible that the market could require additional
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 1   milk to meet its fluid needs.  DIC believes that again quota
  

 2   milk should be required to meet that obligation first.
  

 3   Paragraph 4 is similar to the action of the current CSO call
  

 4   provision.
  

 5      Q.  So let's go to page 7 now, and I think that this
  

 6   exhibit will help demonstrate a bit by what you mean there.
  

 7      A.  Okay.  Starting with, well, I guess page 7, 8, and 9,
  

 8   on the back of my testimony is actually the provisions from the
  

 9   California State Order, describing the milk movement
  

10   provisions.  I would like to highlight, mainly because we
  

11   talked about the percentages that we have in our proposal, on
  

12   page 8, for procurement region number 1 and number 2, the
  

13   current call provision would require a handler to ship 100
  

14   percent of their quota milk to the market, if requested.
  

15           On page 10, if I can go to that page.  This is a call
  

16   handler certification form.  If a bottler in California is
  

17   short of milk and cannot get that milk from the market through
  

18   normal channels, it can request a call where it's been required
  

19   that they fill out the call certification handler form, and in
  

20   that form, and I'm looking down to the, just before the
  

21   signature where it says name and signature, that there is a
  

22   requirement for which, what bottling plants located in the
  

23   state that can actually make this request.  And the
  

24   requirements are, that it has to have 80 percent more Class I
  

25   utilization, and less than 5 percent Class 4a, 4b usage in the
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 1   immediate, in the seven-day period immediately prior to the
  

 2   date of making this call.  So a handler or a plant has to meet
  

 3   those requirements before they can fill out this form.
  

 4           Once they fill out this form, they are also stating,
  

 5   and I think it might be in the language in the 7, 8, and 9,
  

 6   that they will be monitoring that that milk is only going to
  

 7   Class I, that is being shipped to them at call provision.
  

 8           Now, in order for the handler that is making this
  

 9   request, he has a specific supply plant that will be providing
  

10   him that milk, and that would be, as we turn to page 11, this
  

11   would be the description of who is responsible to supply that
  

12   milk.
  

13      Q.  Okay.  So this is an interesting exhibit.  Can you
  

14   explain to us how this is developed?  Who makes this document?
  

15      A.  Okay.  This is, again, is a document that is put
  

16   together annually by California State Order folks, CDFA, I
  

17   forgot the initials, and this is an, the one on page 11 is an
  

18   example of the procurement region number 1.  And based on the
  

19   supply plants that are currently, or supplying units, that are
  

20   currently in California, and this, on page 11 at the very top,
  

21   towards the right, under the ranked order of designated supply
  

22   handlers for period 1, it lists the name of Land O'Lakes,
  

23   California Dairies, and Leprino Foods.
  

24      Q.  So how are these three companies selected to be
  

25   included in this document?
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 1      A.  These are the three companies that are located in
  

 2   Region 1 to be required to provide fluid milk to the handlers
  

 3   in Region 1 that could be requesting a call.
  

 4      Q.  So it looks as here as during period 1, there is a set
  

 5   of different dates.  If a handler finds himself short of fluid
  

 6   milk for Class I uses, he can pull this out and say, "It's
  

 7   September 3rd."  So looking here I would call Land O'Lakes to
  

 8   supply this milk.
  

 9      A.  That is exactly correct.  Based on the time of the
  

10   year, and as you can see within the period 1, period 2, and
  

11   period 3, I believe all 52 weeks of the year are included.  The
  

12   individual supply handler, that order changes via every one of
  

13   the rotating weeks.  And since there are three supplying
  

14   handlers in this region, you have basically three periods, so
  

15   they just keep rotating through every week.
  

16      Q.  Interesting.  So this is for Region 1.  There is a
  

17   second region, though, isn't there in California?
  

18      A.  Yes, there is.  There's the Northern California region,
  

19   and I believe that that is been --
  

20      Q.  Marked Exhibit 115?
  

21      A.  Correct.
  

22      Q.  So if we can turn to that now, this can serve as a
  

23   second example of how the procurement process might work when
  

24   there are more handlers involved.  So can you walk us through
  

25   this?
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 1      A.  I sure can.  And in the ranked, again, looking to the
  

 2   right hand side, the ranked order of designated supply handlers
  

 3   for period 1, as you can see there are six handlers listed on
  

 4   this form.  I'll read their names.  For the period 1 it is
  

 5   Saputo Cheese, USA, Inc., Land O'Lakes, Inc., Dairy String
  

 6   Cooperative, Inc., Nestle Foods, sorry, Food, Hilmar Cheese
  

 7   Company, California Dairies, Inc.  So as we mentioned
  

 8   previously, in Region 1 that there's three supply units, here
  

 9   there are six, so we basically have six periods for the
  

10   rotation of who would be the supplying handler on any given
  

11   week during the year.
  

12      Q.  And they are ranked.  So that if Saputo Cheese which is
  

13   number one in the first period, if they were to supply a
  

14   hundred percent of their quota for Class I uses and max'd out,
  

15   then you would move down the list, and Land O'Lakes would be
  

16   the next person you call, correct?
  

17      A.  Exactly.  It is a -- it is, in the case of
  

18   September 3rd as the example that you gave, Saputo Cheese USA
  

19   would be responsible to provide a hundred percent of their
  

20   quota milk to the bottler that was short of milk until it was
  

21   exhausted, and then the next name on the list would be the next
  

22   call.  The only -- the only other issue on, or point to make on
  

23   that, assuming Saputo Cheese USA had very little quota producer
  

24   milk in their system, the fact that they are number 1, they
  

25   have to ship at least 50,000 pounds to the bottling operation,
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 1   even though their quota, SNF, fat calculation might only say
  

 2   they only have 25,000 available.  So you have to ship efficient
  

 3   one-load truck quantities as a minimum.
  

 4      Q.  So the 50,000 equates to one truck load?
  

 5      A.  One truck load of milk, and that's the minimum you
  

 6   would have to ship if you are involved in a call provision.
  

 7      Q.  Thank you.  Anything else you want to share about
  

 8   either page 11 of Exhibit 114 or from Exhibit 115?
  

 9      A.  No, I'm fine.
  

10      Q.  These seem like incredibly practical documents and that
  

11   they are laid out very clearly, they are easy to follow, and
  

12   they even provide the phone number.  It is kind of a one-stop
  

13   shop.
  

14      A.  It is.  I can't remember who said it, but someone did,
  

15   the California State Order has been looked upon as a Gold
  

16   Standard in many cases.  And I would have to agree.  They have
  

17   thought through a number of issues and have handled them very
  

18   effectively.
  

19      Q.  Thank you.  So I'll have you return to page 3 of your
  

20   written testimony, I believe you were two sentences into that
  

21   paragraph on page 3.
  

22      A.  Okay.  Proposal 2, add a timeframe when the performance
  

23   requirements associated with quota milk may be raised up to 85
  

24   percent.  The months of July through February are the timeframe
  

25   that these higher performance requirements could be applicable.

5227



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI

 1   A specific request needs to be made by a distributing plant
  

 2   operator to the MA, that it doesn't have enough milk for its
  

 3   Class 1 needs.  The MA then has the responsibility to evaluate
  

 4   market conditions, and has the authority to adjust these
  

 5   performance requirements based on that evaluation.  These
  

 6   higher performance requirements must be utilized in Class I at
  

 7   the bottling plants.  The CSO call provision has a similar
  

 8   requirement that bottlers must ensure the milk involved in the
  

 9   class, in the call, is utilized in Class 1.  The way the CSO
  

10   handles this test is by the, is by qualifying the handlers that
  

11   can request the call.  In order to qualify as a call handler,
  

12   you must have 80 percent Class I utilization  --
  

13      Q.  Must have at least 80 percent Class I utilization.
  

14      A.  Yeah, thank you.  Let me read that sentence again.
  

15          In order to qualify as a call handler, you must have at
  

16   least 80 percent Class I utilization, and a second test, is
  

17   that the "call handler has to certify that the milk would be
  

18   used in Class 1."
  

19      Q.  And did you want to a close quote there?
  

20      A.  Thank you.  Close quote at the end of Class 1.
  

21       JUDGE CLIFTON:  Ms. Elliott is right there.  Thank you,
  

22   Ms. Elliott.
  

23   BY MS. VULIN:
  

24      Q.  Thank you.
  

25      A.  And I found another typo.  I have written, the "MA",
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 1   and what I would like to say, because I'm talking about the
  

 2   California State Order system, "the CSO would then verify the
  

 3   certification of milk used in Class I on audit."
  

 4       JUDGE CLIFTON:  So Ms. Elliott is right there, she and I
  

 5   are both striking "MA" and inserting "CSO".
  

 6       MR. ZOLIN:  Okay.  Concentrated milk transferred to a
  

 7   distributing plant that has an agreed upon use of Class I, will
  

 8   also count to meet the performance requirements for the
  

 9   requirements described in all of Section 7(c).  This provision
  

10   is consistent to the order language in Order 30.
  

11   Intent.
  

12           DIC's intent is to assure that the Class I market has
  

13   an adequate supply of milk in potential changing market
  

14   conditions.  The bracketing of the supply plant shipping
  

15   percentages, percentage, and the quota performance requirements
  

16   are examples of that intent.
  

17           Also, Proposal 2 intends to provide supply plant
  

18   flexibility in the methods of meeting the performance
  

19   requirements.  The flexibility is critical in supply plant
  

20   servicing the Class 1 -- I'm going to include "market".  Class
  

21   1 market.
  

22       JUDGE CLIFTON:  All right.  Let us -- let us stop to do
  

23   that.  We're on page 4, about five lines down, we're inserting
  

24   the word "market" after "Class I".
  

25       MR. ZOLIN:  All right.  I'll start the sentence over.
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 1           The flexibility is critical in supply plants servicing
  

 2   the Class I market in a cost efficient (and efficient movements
  

 3   of milk) manner.  The concept of supply plant systems as
  

 4   described in 7(e) is just one example.  Allowing supply plants
  

 5   to create a system in order to meet the shipping requirements
  

 6   of the paragraph, inserting the word "the".
  

 7       JUDGE CLIFTON:  All right.  Ms. Elliott?
  

 8       MS. ELLIOTT:  Yes.
  

 9       JUDGE CLIFTON:  She's there.
  

10       MR. ZOLIN:  I'll start again.
  

11           Allowing supply plants to create a system in order to
  

12   meet the shipping requirements of the paragraph will help with
  

13   orderly marketing.  The language is very close to Order 30
  

14   language, except for the inclusion of a reference to a 9(d)
  

15   handler.
  

16       JUDGE CLIFTON:  So do you want us to insert "a"?
  

17       MR. ZOLIN:  I think I have a reference to a 9(d) handler.
  

18       JUDGE CLIFTON:  So you are fine with it as it is?
  

19       MR. ZOLIN:  I'm fine with it as it is.
  

20           Proposal 2 also provides the MA with a number of
  

21   opportunities to make adjustments to the performance standards
  

22   to ensure the performance standards reflect supply and demand
  

23   conditions.  We recognize the additional performance
  

24   requirements for quota milk, in effect, raise the overall
  

25   performance requirements for supply plants.  We rely on the
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 1   Department to factor all of our concerns into the appropriate
  

 2   set of performance requirements.  We stress, again, that the
  

 3   need service the Class I markets, the responsibility of quota
  

 4   milk, and flexibility and efficiency in the supply chain,
  

 5   should be the guide the Department uses in their decision
  

 6   making.
  

 7           Bracket system, I'm sorry, let's start again.  The
  

 8   bracket system will provide real time automatic adjustments to
  

 9   the performance standards, without the need to hold a hearing
  

10   or conduct exhaustive research on market conditions.  DIC
  

11   believes this type of automatic flexibility will result in a
  

12   very responsive order to meet the needs of the marketplace.
  

13   The supply and demand conditions can change -- start again.
  

14   But supply and demand conditions can change rapidly.  These
  

15   changes can result in inefficient movements of milk due to
  

16   performance requirements that are too high or the Class I
  

17   market not being served because the performance requirements
  

18   are set too low.
  

19           Proposal 2 specifically addresses this flexibility in a
  

20   number of places.  Within the quota performance standards of
  

21   7(c)(4), the MA has the discretion to adjust the performance
  

22   standards subject to market conditions.  Paragraph 7(a), I'm
  

23   sorry, paragraph 7(f) provides the MA with the overarching
  

24   ability to increase or decrease all of the performance
  

25   standards in paragraph 7(c) and 7(e).  The MA ability to adjust
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 1   the performance requirements has worked well in other FMMO's
  

 2   throughout the country.  This type of provision, which is
  

 3   included in 1033.7(g), was just recently utilized by the
  

 4   Mideast Order 1033.  On July 29th, 2015, the Mideast MA
  

 5   Order 33, made an adjustment to both the performance
  

 6   requirements for supply plants and the diversion limitations.
  

 7   The MA letter specifically refers to "avoiding uneconomical
  

 8   movements" as the main reason for making the adjustment to the
  

 9   performance requirements.  The adjustment will be in effect
  

10   "until further notice".  This is documented in a letter on the
  

11   MA 33 website located under the "NEWS" tab.
  

12   BY MS. VULIN:
  

13      Q.  The MA Order 33?
  

14      A.  Yeah, every MA has its own web page, and this would be
  

15   the Order 33 web page.  And down the left hand column they have
  

16   little tabs, and this letter would be found under the news tab.
  

17           I do not plan to present any testimony on provisions
  

18   that haven't been changed from the language that is included in
  

19   Order 30, but I want to highlight paragraph 7(g)(7).  This
  

20   paragraph refers to a situation where handler has a split
  

21   plant.  This is a pool plant and a nonpool plant in the same
  

22   location.  To establish a split plant, a handler must designate
  

23   which portion will be the pool plant and which, I'm sorry.  Let
  

24   me read it again.  To establish a split plant, the handler must
  

25   designate what portion will be the pool plant and the nonpool
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 1   plant.  The nonpool plant must be physically separate and
  

 2   operated separately from the pool plant.  DI feels that in
  

 3   conjunction with the 125 percent rule, and the producer
  

 4   touch-base requirements in Proposal 2 that are similar to
  

 5   Order 30, the split plant provision is needed to efficiently
  

 6   meet the pooling requirements.  DIC discussed as a group
  

 7   performance requirements in total as similar to the Texas Order
  

 8   in Section 1126.  This Order does not match the market
  

 9   similarities of the California market.  Primarily its Class I
  

10   utilization is higher than what is anticipated for California.
  

11   In Texas, there is no split plant provision and there is no
  

12   repooling rule such as Order 30's 125 percent rule.  DIC has
  

13   determined the combination of Order 30 performance standards
  

14   would be the best suited for the new California Order.  This
  

15   concludes my testimony.
  

16      Q.  Thank you, Mr. Zolin.  I ask just for one more
  

17   clarification.  If you could turn to page 1, please.  The
  

18   bottom paragraph, after, at the end of the first sentence you
  

19   said, "are the same as Order 30 in Proposal 2."
  

20      A.  I'm sorry, where is that?
  

21      Q.  The first sentence at the last paragraph.  You had
  

22   mentioned that you might want to add the phrase at the end of
  

23   that sentence "in Proposal 2".
  

24      A.  Yes.
  

25      Q.  Okay.  So if you could add it and then read the whole
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 1   sentence for us again, so we can get a sense of how it should
  

 2   read.
  

 3      A.  And Ashley, it is exactly where again?
  

 4      Q.  The first sentence of the last paragraph on page 1.
  

 5      A.  Okay.
  

 6      Q.  Okay?
  

 7      A.  And then I didn't write it down, so let's -- I just
  

 8   lost the space again.
  

 9      Q.  No problem.  After the phrase, "the same as Order 30",
  

10   you had mentioned you might want to add "in Proposal 2".
  

11      A.  Okay.  I got it now.
  

12      Q.  I wanted to confirm that that was true, and if so,
  

13   would you like us to add it into to the testimony?
  

14      A.  I'll read the sentence again.
  

15          The type of plant that supply plant qualifying
  

16   shipments can be made in order to meet the base performance
  

17   requirement are the same as Order 30 in Proposal 2.
  

18       JUDGE CLIFTON:  Ms. Elliott has that, and I'm marking it as
  

19   well.
  

20   BY MS. VULIN:
  

21      Q.  Thank you.  So I really appreciate this testimony, and
  

22   just to summarize the approach.  You're kind of trying to find
  

23   a way to continually balance these changes in the market
  

24   because if you are too far extreme and if your performance
  

25   requirements are too high, that's not going to work.  And if
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 1   they are too low, that's not going to work either.  So this is
  

 2   somewhat of a dynamic system that you are proposing here that
  

 3   can react to the market, but still ensure that we have got
  

 4   effective performance requirements in place?
  

 5      A.  And that is correct.  I, we use the flexibility part of
  

 6   our thought process is critical, servicing the Class I market,
  

 7   again, is critical.  The requirement for quota to perform, we
  

 8   feel, is critical.  And the prevention of an economic movement
  

 9   is critical.  So again, I think I mentioned that the
  

10   Department, as they make those evaluations, they should keep
  

11   those in mind.
  

12      Q.  Thank you.  Your Honor, I move to admit Exhibit 114 and
  

13   Exhibit 115.
  

14       JUDGE CLIFTON:  Does anyone wish to question Mr. Zolin
  

15   regarding Exhibit 114 before determining whether you object?
  

16   No one.  Are there any objections to the admission into
  

17   evidence of Exhibit 114?  There are none.  Exhibit 114 is
  

18   admitted into evidence.
  

19            (Thereafter, Exhibit Number 114, was
  

20            received into evidence.)
  

21       JUDGE CLIFTON:  With regard to Exhibit 115, does anyone
  

22   wish to question Mr. Zolin?  No one.  Are there any objections
  

23   to the admission into evidence of Exhibit 115?  There are none.
  

24   Exhibit 115 is admitted into evidence.
  

25            (Thereafter, Exhibit Number 115, was
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 1            received into evidence.)
  

 2       MS. VULIN:  Thank you, your Honor.  And no further
  

 3   questions from me, but I think my colleague, Chip English,
  

 4   would like to ask a couple.
  

 5       JUDGE CLIFTON:  Mr. English?
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. ENGLISH:
  

 8      Q.  Thank you.  Chip English.
  

 9          Good afternoon, Mr. Zolin?
  

10      A.  Good afternoon.
  

11      Q.  Let me start with just a clarification.  On page 5,
  

12   just so everybody's clear, near the bottom, and this paragraph
  

13   about what the requirements would be, you say "DIC feels that
  

14   in conjunction with the 125 percent rule," would that be the
  

15   repooling rule?
  

16      A.  That is correct.  That would be the repooling rule, I
  

17   believe it's in Section 13, I was going to run to get my order,
  

18   but you can confirm if I'm correct on that.
  

19      Q.  And you sort of referenced it on page 6, but I just
  

20   want to make sure that the record's clear that's what you are
  

21   referring to.
  

22      A.  That is correct, the repooling rule.
  

23      Q.  Okay.  So while you were reading your testimony I was
  

24   looking at the CDFA materials.  And on page 9, I note that
  

25   there's a penalty for the call handler if, upon audit, it turns
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 1   out that they didn't need the milk.
  

 2      A.  That's --
  

 3       JUDGE CLIFTON:  That they didn't what?
  

 4       MR. ENGLISH:  That they did not need the milk for the
  

 5   purpose that the call handler requires.
  

 6       MR. ZOLIN:  If I could restate that, Chip.  If on audit it
  

 7   is found that there is certification that the milk would be
  

 8   used in Class I is in error, then there is a penalty, that's
  

 9   correct.
  

10   BY MR. ENGLISH:
  

11      Q.  And it is $2.00 per hundredweight penalty, correct?
  

12      A.  That's correct.
  

13      Q.  That's pretty substantial?
  

14      A.  Yes, it is.
  

15      Q.  Let me talk about call provisions.  You were involved
  

16   with Kraft for a number of years in Order 2 and Order 30,
  

17   correct?
  

18      A.  Kraft operated pool supply plants, well, going back to
  

19   seal test days and bottling plants, in a significant number of
  

20   the orders at that time.  Because I forget if when I started
  

21   there might have been 45 or so orders.  So yes, I have been in
  

22   a number of the different orders.
  

23      Q.  And you were certainly familiar with call provisions?
  

24      A.  I -- yes, I am familiar with call provisions.
  

25      Q.  Is it, in your experience that it was necessary to
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 1   actually use a call provision to get milk to move?
  

 2      A.  The -- whenever a call -- whenever there was the rumor
  

 3   about a call provision because usually bottlers would call and
  

 4   suppliers would listen and say, no, I'm not going to make milk
  

 5   available.  There was always that undertone in the back of your
  

 6   mind that we're going to end up in a call.  And usually you
  

 7   would bluff for awhile, but you tried to prevent that from
  

 8   happening.
  

 9          I was involved in a situation, I don't know if it was
  

10   an actual call or just a meeting with the New York Market
  

11   Administrator, and it turned out, well, it was something that
  

12   at the end of the day, we walked out of there and we said we
  

13   really don't want to have this happen.  We'll provide the milk
  

14   to the fluid market.
  

15      Q.  So similarly, as you look at the materials that are on
  

16   page 11 of Exhibit 114 and Exhibit 115, there's been
  

17   discussion, questions by Cooperative proponent representatives,
  

18   of "well, gee, there's no problems.  It's all going to work
  

19   outside the Order."  You have heard that kind of examination?
  

20      A.  I have.
  

21      Q.  Looking at the historical piece here of a risk, say, in
  

22   any particular month of different entities being required to
  

23   ship a hundred percent of their quota milk, and given the
  

24   economic dynamic of wanting to keep your plant running at
  

25   committed volumes, does that suggest to you that an overlay to
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 1   what could be happening in California is, you don't want a call
  

 2   call?  A call is very disruptive?
  

 3      A.  I would agree with that, Mr. English, and if I could
  

 4   add to the to the record.  I believe it was put into testimony
  

 5   that there was a distributing plant that was short of milk last
  

 6   week, or I'm, I'm losing my weeks.  And my, James received an
  

 7   e-mail on his phone about that.  He showed it to me, and my
  

 8   first reaction was, "Where is Hilmar on the call list?"  I have
  

 9   to admit.  And we looked and we found out we weren't even in
  

10   that region, but at the same time, that was my first reaction,
  

11   is where am I on the call list?  So if I was number one, I
  

12   think I would maybe have had a very quick answer rather than
  

13   deliberated an answer that took maybe a few hours to think
  

14   about how to handle that.
  

15      Q.  So in your years of experience, the worst possible
  

16   outcome is to actually have the call used?
  

17      A.  Correct.
  

18      Q.  On page 12, for brackets, we have, you know, basically
  

19   0 to 14.9 at 10 percent.
  

20      A.  And that is correct.
  

21      Q.  So we don't, we don't actually have a mechanism for
  

22   going lower than 10 percent actually in the shipping
  

23   requirement, correct?
  

24      A.  I referred to base performance requirement in my
  

25   testimony and that is referring to the 10 percent.  So
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 1   basically anytime utilization is up to 14.9, the base shipping
  

 2   requirement takes effect.
  

 3      Q.  But of course, the Market Administrator has flexibility
  

 4   to go lower than that, correct?
  

 5      A.  If market conditions warrant that the shipping
  

 6   percentage should be 5 percent, they do have the ability to
  

 7   make that adjustment.
  

 8      Q.  And something like that happened in the Northeast this
  

 9   year under extraordinary circumstances, that it was lowered to
  

10   very low level?
  

11      A.  I am not close to the Northeast markets anymore.  I
  

12   actually am aware of that from testimony that has come up at
  

13   the hearing, so, yes.
  

14      Q.  And, finally, and I really don't want to revisit old
  

15   Order 2 too much here, but given your involvement with it, are
  

16   you aware that for bulk tank handlers units, bulk tank units on
  

17   that Order under the old Section 25, that there was a base
  

18   percentage under one provision, that was the percentage for the
  

19   same month the prior year?
  

20      A.  I am familiar with that.  Actually, and let's explain
  

21   why.  Whenever we have some old provisions that you are not
  

22   familiar with, some of us like to go back and find them.  So
  

23   yes, from cross-examination earlier in this hearing, there have
  

24   been things that have been brought up.  And, in fact, since you
  

25   have mentioned that, Chip, as we talk about our bracketing
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 1   system and how things work, and how the MA should evaluate
  

 2   market conditions, the concept of using previous year's same
  

 3   month utilization as some type of a starting point isn't a bad
  

 4   idea.  And if I can elaborate on that, Chip.
  

 5           One of the flaws of a bracket system is, we try to be
  

 6   responsive but there's seasonality and demand.  I use August
  

 7   through September as an example.  Schools start in, there's a
  

 8   little bit of stronger push from the need for fluid milk
  

 9   supplies, and if you go previous three months back, you are
  

10   actually taking some of the flush timeframes.  When I say
  

11   flush, the time of year when milk production is at its peak,
  

12   cows are, traditionally cows are at their flush.  So the
  

13   utilization might be actually lower than what is needed at the
  

14   time.  So that indicator, looking at previous years, previous
  

15   years, same month utilization, might be another good indicator
  

16   that the MA and the Department could look at.
  

17      Q.  Bottom line, you are proposing a solution, but there
  

18   needs to be flexibility.  And if the Department looks at other
  

19   options such as what used to exist in the concept of a same
  

20   month, prior year, we're not adverse to that?
  

21      A.  I'm sorry, Chip, repeat that?
  

22      Q.  We're not adverse to that idea?
  

23      A.  We're not adverse to that idea -- I'm sorry, I'm
  

24   talking over you.  The key is flexibility.  Changing market
  

25   conditions warrant that type of flexibility.  Basically, we
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 1   could just have adopted the Order 30 shipping performance of 10
  

 2   percent and left it at that, but we did feel that there were
  

 3   other things that needed to be added in, for this market in
  

 4   particular.
  

 5      Q.  Thank you, Mr. Zolin, that's all I have.
  

 6       JUDGE CLIFTON:  Who next will ask questions of Mr. Zolin?
  

 7   Mr. Beshore.
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. BESHORE:
  

10      Q.  Marvin Beshore.
  

11          Good afternoon, Mr. Zolin.
  

12      A.  Good afternoon, Marv.
  

13      Q.  Your Honor, if I could preface my cross-examination, I
  

14   have some questions I would like to ask Mr. Zolin, but I would
  

15   like to factor in the noon break here sometime while he's still
  

16   available so that there's some additional time to, you know,
  

17   digest his testimony before --
  

18       JUDGE CLIFTON:  Yes.
  

19       MR. BESHORE:  -- concluding?
  

20       JUDGE CLIFTON:  This is really important, this proposal.
  

21   And would you like to break now, Mr. Beshore?
  

22       MR. BESHORE:  I can at least pick up the loose end that's
  

23   been hanging for a couple of -- I don't know, a couple of times
  

24   earlier from Mr. DeJong's testimony earlier.  I think I can at
  

25   least pick up that now, and maybe some other questions.  I'm
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 1   not necessarily ready to break at the moment, but I would like
  

 2   to break while he's still on the stand.
  

 3       JUDGE CLIFTON:  All right.  Very fine.  I'll rely on you,
  

 4   Mr. Beshore, to signal when would you like to break for lunch.
  

 5   Mr. Zolin, I presume you intended to come back after lunch.
  

 6       MR. ZOLIN:  I intend to be here for a long time.
  

 7       JUDGE CLIFTON:  Good.  Very fine.  Then, Mr. Beshore, you
  

 8   may proceed.
  

 9   BY MR. BESHORE:
  

10      Q.  Mr. Zolin, let me pick up the Hilmar Cooperatives
  

11   subject that was, that I didn't ask you about the last time you
  

12   testified, but which has been pending.  Okay.
  

13          So there are two cooperatives whose names I can't
  

14   recall, that are listed on USDA and/or CDFA Cooperative lists
  

15   as located in Hilmar, California.  And are you familiar with
  

16   those?
  

17      A.  Okay.  And I will answer those questions, but I have a
  

18   little preamble first, if I may, Marv.  The first --
  

19      Q.  I'll give you that prerogative.  Sure?
  

20      A.  Thank you.  The first is that I wasn't present in the
  

21   room, was it a week ago Friday when the discussion started.
  

22      Q.  That's why Mr. DeJong said it was up to you to answer
  

23   it, I think.
  

24      A.  He looked around and said, oh, he's gone, but -- no,
  

25   no, no.  I'm sorry.  So we might have to give me a little bit
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 1   of a background and things, and that's fine.
  

 2          But with that said, I also, because I knew it would
  

 3   come up, I put a very short statement together that I would
  

 4   like to read first, and then we can go through the questions if
  

 5   that's okay.
  

 6      Q.  Even though it is cross-examination, I will yield to
  

 7   your direct testimony.
  

 8      A.  Thank you.  And again, at the end game we will have a
  

 9   discussion.
  

10           Okay.  I broke this up into a couple of paragraphs.
  

11   First, questions about my clients, that would be clients of
  

12   Zolin International, LLC.  I have a non-disclosure agreement
  

13   with all of my clients.  I consider confidential, the subject
  

14   matter of the project I work on for my clients.  Also, I keep
  

15   the identity of my clients confidential.  In the efforts to
  

16   keep my client's identity confidential, I must respond to all
  

17   questions about my current client list, clients I have had in
  

18   the past, or industry players that I most likely will never be
  

19   a client of mine, all in the same manner.  That is, I cannot
  

20   answer that question due to confidentiality concerns.
  

21           Second, questions about Hilmar's business partners and
  

22   how I can respond.  Hilmar has a non-disclosure agreement with
  

23   all of its partners.  Hilmar's MDA restricts discussion about
  

24   its business partners identity and relationship.  In matters
  

25   where I may be aware of Hilmar's business partners, I am bound
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 1   by their MDA.
  

 2           Third, Hilmar has given me permission to discuss
  

 3   independent dairy producers, IDP in a limited capacity.  A
  

 4   number of years ago, I was asked by Hilmar to explain to a
  

 5   number of dairy farmers that ship their milk to Hilmar Cheese
  

 6   the process of forming a dairy cooperative for the purpose of
  

 7   pooling milk on an FMMO.  After that meeting, the group of
  

 8   producers decided to move forward and form a qualified
  

 9   Cooperative under AMS.  I again was asked by Hilmar to help the
  

10   group of producers to fill out the appropriate paperwork and
  

11   submit the information to AMS.
  

12           I had numerous phone conversations with AMS -- I had
  

13   numerous phone conversations with AMS to help explain the
  

14   application.  Then some time later, I was notified by Hilmar
  

15   that IDP had received a letter stating that IDP was approved as
  

16   a qualified Cooperative.  I attended IDP's first annual meeting
  

17   to explain the ongoing reporting requirements for a qualified
  

18   Cooperative.  That describes my role in the formation of IDP.
  

19       JUDGE CLIFTON:  I understood everything except how you
  

20   can't disclose information about entities that are never going
  

21   to be your clients.
  

22       MR. ZOLIN:  Well, it is, let me walk through a scenario
  

23   that I have been caught in before.
  

24           Someone will come up to me and ask me if Great Lakes
  

25   Cheese, is Great Lakes Cheese a client of yours?  And I
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 1   responded no.  Then they asked me is Agrimark a client of
  

 2   yours?  And I said, which they happen to be one -- damn it --
  

 3   and I say, "I can't answer that question due to confidentiality
  

 4   concerns.  So you, and that is the trap I fell in.  So now I
  

 5   have gone to the extent that whenever anyone asks me about have
  

 6   you worked for so and so, I just have to respond, no.  The
  

 7   confidentiality, I have confidentiality concerns about that,
  

 8   and the Great Lakes, Agrimark example, they are both in the
  

 9   same region.
  

10       JUDGE CLIFTON:  Okay.  Mr. Beshore.
  

11   BY MR. BESHORE:
  

12      Q.  Do you file Federal Order reports for Independent Dairy
  

13   Producers?
  

14      A.  I do not.  IDP has a service contract relationship with
  

15   Hilmar.
  

16      Q.  Does Hilmar file Federal Order reports for Independent
  

17   Dairy Producers?
  

18      A.  Yes.
  

19      Q.  Do you perform that work under your contract with
  

20   Hilmar?
  

21      A.  I do not.
  

22      Q.  Dairy Stream.  Is that, is that a Cooperative in
  

23   California located or based or headquartered in Hilmar that you
  

24   are aware of?
  

25      A.  I specifically included in Exhibit 115, Region 2,
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 1   because it lists Dairy Stream Cooperative.
  

 2          I am familiar with Dairy Stream Cooperative.  They were
  

 3   made, or they are, they were created many years before I ever
  

 4   had any affiliation with Hilmar Cheese and I have very limited
  

 5   knowledge about what and who they are.
  

 6      Q.  Do they supply Hilmar, at Hilmar, California?
  

 7      A.  To the extent that I know about them, they are made up
  

 8   of producers that supply Hilmar in California.
  

 9      Q.  Okay.  Do the producers supply Hilmar through Dairy
  

10   Stream?
  

11      A.  I don't know the aspects of the relationship.
  

12      Q.  With respect to Independent Dairy Producers, do they,
  

13   do they operate in Texas?
  

14      A.  They are, if and when they, I don't look at how often
  

15   they are in and out of pools, but they tend to be in the
  

16   Central Order is where they operate, and I think that's where
  

17   they show up consistently.
  

18      Q.  Do you know where their members are located?
  

19      A.  I do not.
  

20      Q.  When you say they show up in the Central Order, do you
  

21   mean they -- they market milk that's pooled under the Central
  

22   Order?
  

23      A.  Thank you for the clarification.  When I look into the
  

24   Order 32, 32, handlers list, I see the Independent Dairy
  

25   Producers name, so --
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 1      Q.  Do you -- is the Hilmar, the Dalhart, Texas plant, has
  

 2   it ever been, to your knowledge, a pool plant under any
  

 3   Federal Order?
  

 4      A.  I doubt it.  It's -- I don't think it has -- well, I
  

 5   won't say I don't think it has Grade A status.  I don't know.
  

 6   I don't believe it ever has been.
  

 7      Q.  Okay.  Do you know if it has split plant facility?
  

 8      A.  That I do know, yes.
  

 9      Q.  It does have split plant facilities?
  

10      A.  I do know that.
  

11      Q.  Is there any reason to have those other than to be a
  

12   pool plant on the Federal Order?
  

13      A.  Well, you know, you plan for the future.
  

14      Q.  Is that a yes that that's the reason --
  

15      A.  I'm sorry.
  

16      Q.  -- a plant would have split plant facilities?
  

17      A.  We talk about physically separated and different ways
  

18   to have a split plant.  So if you are building a plant and you
  

19   say maybe down the road I may want to, let's go back.  Texas
  

20   has a split plant provision in it.  When you are building a
  

21   plant, you might as well build the flexibility into the plant
  

22   to take it to utilize the order provisions that would allow for
  

23   efficient pooling.
  

24      Q.  Okay.  And when you say Texas has a split plant, you
  

25   mean the Texas Order, Southwest Order, I guess.
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 1      A.  I guess technically it's called the Southwest Order,
  

 2   yes.
  

 3      Q.  So it's your understanding that the split plant
  

 4   physical facilities at Dalhart were constructed in order to
  

 5   have the possibility of pooling on a Federal Order?
  

 6      A.  We were planning ahead.
  

 7      Q.  You were involved in that plant?
  

 8      A.  The, actually that planning, it happened kind of after
  

 9   the fact.  We looked at an area that was easily adaptable.  So
  

10   yes, I came, I think the plant started construction 2003, 2004.
  

11   I don't remember when.  But whenever it was, the plant was up
  

12   and running by the time I was engaged with Hilmar, and I toured
  

13   it and I said, hmm, you can have a split plant if you would
  

14   like one.
  

15      Q.  Okay.  Have you -- have you done any studies of how
  

16   your proposed performance requirements, I'll use that to
  

17   encompass everything in Proposal 2, Part 7.
  

18      A.  May I interrupt Marv, are we done with the IDP?
  

19      Q.  For the moment, at least.  I'm not guaranteeing you
  

20   there aren't any other questions that come up, but I'm moving
  

21   onto another subject at the moment.
  

22           Okay.  Let me see what I was, see if I can recapture my
  

23   question there.  Have you done any studies with respect to how
  

24   the constellation of performance requirements that you have
  

25   talked about under Proposal 2, Section 7, how they might
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 1   function, given actual utilization percentages and
  

 2   potentialities?
  

 3      A.  The term studies, no.  In our working group under
  

 4   Dairy Institute, because we had a number of companies that had,
  

 5   have both California and Federal Order experiences, we
  

 6   discussed back to which orders would work and which orders
  

 7   wouldn't, and having fluid milk processors in the room, and
  

 8   having folks that are familiar with supply plant definitions in
  

 9   the room, so I would say discussions more than studies.
  

10      Q.  Okay.  Who -- who were the members of the task force
  

11   that's been referenced here a number of times, including in
  

12   your testimony, in the introduction?
  

13      A.  Don't put me -- I don't know them all, but I can, I can
  

14   rattle down the ones that stick in my head because the most
  

15   vocal ones were the ones you remember.  Obviously, Dean's was
  

16   part of the task force; Hilmar was part of the task force;
  

17   Kraft was part of the task force.  Saputo, okay, let me keep
  

18   going.  HP Hood, Clover Stornetta, I'm starting to draw blanks,
  

19   Leprino, thank you.  Anyone in the back want to raise their
  

20   hand?
  

21          There were, let me put it this way.  The producer
  

22   relations committee of Dairy Institute of California, people
  

23   would, I almost think it was the entire producer relations
  

24   committee would come to be part of the discussions at one time
  

25   or another, so --
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 1      Q.  Okay.  In -- in your in your proposal, more than one
  

 2   place, I think, but at least -- at least in Section 7(c)(4),
  

 3   which is at the top of page 47220 in Exhibit 1, the Federal
  

 4   Register Notice, the left column.
  

 5      A.  I see it, sir.
  

 6      Q.  Okay.  There's language "or as directed by the Market
  

 7   Administrator".  And you have talked about Market Administrator
  

 8   discretion in your testimony.
  

 9      A.  Correct.
  

10      Q.  Okay.  Do you say anywhere what you intend the Market
  

11   Administrator, how, to do, in exercising his discretion or
  

12   making those directions?
  

13      A.  I'm sorry, Marv, could you repeat the -- back to my --
  

14   I think I'm going back to those four criteria that the MA
  

15   should be looking at to evaluate market conditions to make
  

16   adjustments.
  

17      Q.  Are they in the order language, proposed order
  

18   language?
  

19      A.  Are they written in here?  No, they are not.
  

20      Q.  Okay.  Do you have any explicit directions here for how
  

21   he should go about, he or she, should go about determining
  

22   whether to, how to follow those criteria?
  

23      A.  We have no direct directions for how the MA would make
  

24   those determinations, but I would say that the provisions where
  

25   a Market Administrator can adjust performance requirements, I
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 1   believe is common to almost all Federal Orders.  I say I
  

 2   believe, I'm just not sure.  There might be one or two out
  

 3   there that does not have that.  So I think they know how to do
  

 4   it in.
  

 5      Q.  Okay.  Do your provisions, pooling provisions under
  

 6   Section 7, allow plants under, any plant in California, any
  

 7   non-7(a) or 7(b) plant to permanently stay out of the pool?
  

 8      A.  I believe so.
  

 9      Q.  Okay.  In other words, if Hilmar, or anybody else, not
  

10   to pick on Hilmar, but --
  

11      A.  Why not.
  

12      Q.  You are there.  Whatever.  If they didn't want to pool
  

13   under your proposal anytime, they would not have to.
  

14      A.  That is correct.  And again, I would like to add the
  

15   but.  We talked about the Hilmar Texas Dalhart plant is a
  

16   nonpool plant.  And so for many years I believe it was in just
  

17   that situation, it just never was concerned about pooling milk
  

18   in a Federal Order.
  

19      Q.  But it buys a large majority of its milk off the pool,
  

20   correct?
  

21      A.  Again, I'm going back to inception, for a number of
  

22   years when the plant was built and was operating, the market
  

23   conditions were such that they were a nonpool plant buying
  

24   Grade A milk not associated with any pool.
  

25      Q.  But in recent years they are predominantly supplied by
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 1   pool milk, correct?
  

 2      A.  I hesitate on the word predominantly, because I don't
  

 3   look at things, I hate to say I'm at 10,000 foot-level rather
  

 4   than the reports.  But it, it comes and goes, you know,
  

 5   depending on market conditions, it might be 100 percent nonpool
  

 6   milk, other times it might be 50 or 100 percent pool milk.  It
  

 7   is just a question of how the reports are being filled out and
  

 8   whether or not it's required or advantageous, I'll use, to be
  

 9   in the pool.  We tend to follow the same pattern that the major
  

10   cooperatives in Texas use when they take their Southwest cheese
  

11   plant on off the pool, and suddenly it is a pool plant one
  

12   month, completely nonpool the next.
  

13      Q.  But if it is never been a pool plant, it is not really
  

14   up to the plant whether the milk its purchasing gets pooled or
  

15   not, is it?
  

16      A.  Could you repeat the question, Marv?
  

17      Q.  If the plant is not a pool plant, and I think you have
  

18   testified Dalhart's never been a pool plant.
  

19      A.  Never been a pool plant.
  

20      Q.  Okay.  If its never been a pool plant, it is not up to
  

21   it whether it is purchasing pool milk or not, correct?
  

22      A.  I'll agree with that, yeah.
  

23      Q.  So you are not, it's not making any pooling or
  

24   depooling decisions, it's just buying milk?
  

25      A.  Correct.
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 1      Q.  Okay.  Your Honor, I would propose that we break for
  

 2   lunch at 12:44 on the hearing room clock.
  

 3       JUDGE CLIFTON:  Mr. English?
  

 4       MR. ENGLISH:  I do not disagree.  The difference, the only
  

 5   thing is, for production purposes, and I have no idea how long
  

 6   Mr. Zolin's going to be on afterwards.  But I'm aware that our
  

 7   next witness, we have testimony, but it has not been copied.
  

 8   And so I would propose this one day we go an hour and a half so
  

 9   that whoever is engaged that copying can have lunch and be back
  

10   here and listen to this.  So an hour and a half.
  

11       JUDGE CLIFTON:  Is there any objection?  I see none.
  

12   Please be back and ready to go at 2:15.  We go off record at
  

13   12:46.
  

14       (Whereupon, the lunch recess was taken.)
  

15                            ---o0o---
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1        THURSDAY, OCTOBER 29, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:18.  We have an
  

 3   announcement before we resume cross-examination.
  

 4       MS. MAY:  My announcement is that I -- to keep this room
  

 5   cool, we have to keep the doors closed otherwise they won't
  

 6   turn the air down for us.  That's why I closed the doors.
  

 7   That's all.  Laurel May.
  

 8       JUDGE CLIFTON:  This air may not be fresh, but it will be
  

 9   cool.  Mr. Beshore.  You may resume your cross-examination of
  

10   Mr. Zolin.
  

11                        CROSS-EXAMINATION
  

12   BY MR. BESHORE:
  

13      Q.  Thank you, your Honor, Marvin Beshore.
  

14           Good afternoon, Alan.  Thank you for the additional
  

15   break time, your Honor.  Although I'm still trying to work my
  

16   way through this and I think Al can help.
  

17           Let me see if I can walk, if you can walk me through or
  

18   walk with me through Section 7(c) to understand the intended
  

19   performance requirements for a supply plant.  And I'm
  

20   interested in, among other things, the inter-relationship here
  

21   of requirements imposed upon quota milk versus other milk.  So
  

22   if we start in (c), 1. Is the -- well, the basic 10 percent --
  

23       JUDGE CLIFTON:  Mr. Beshore, we all want to be on the same
  

24   page as you.
  

25       MR. BESHORE:  I'm sorry.
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 1       JUDGE CLIFTON:  You are in Exhibit 1.
  

 2       MR. BESHORE:  I am in Exhibit 1.  I am on page 47219, which
  

 3   is part of Proposal 2, and I'm in Section 1051.7, pool plant,
  

 4   and I'm in part (c), the middle column, supply plant.
  

 5       JUDGE CLIFTON:  Thank you.
  

 6   BY MR. BESHORE:
  

 7      Q.  So the opening clause sets out the basic 10 percent
  

 8   shipping requirement for supply plants, correct?
  

 9      A.  That is correct.
  

10      Q.  Okay.  And the denominator of that is, excludes 9(c),
  

11   milk of cooperatives, or 9(d), milk of proprietary bulk tank
  

12   handlers, correct?
  

13      A.  Well, in (c) it, what it says is not less than, I'm
  

14   going to start in the section that starts with "not less than
  

15   10 percent of Grade A milk received from dairy farmers."  Now
  

16   the parentheses says, (except dairy farmers described in
  

17   1051.12(b)).  And then it stops.  And so it does include
  

18   handlers described in 9(c) and 9(d).
  

19       JUDGE CLIFTON:  Do you have enough volume in the back?
  

20       MR. ZOLIN:  The performance requirements for 9(c), 9(d) and
  

21   supply plants are all 10 percent is what, the way I read the
  

22   language, Marv.
  

23   BY MR. BESHORE:
  

24      Q.  Okay.  Okay.  And thank you.
  

25      A.  It is that closing of the second parentheses that might
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 1   be confusing.
  

 2      Q.  Yeah, well, I think it did confuse me, and I appreciate
  

 3   your clarification.  And it goes onto also include diverted
  

 4   milk.
  

 5      A.  It includes the diverted milk in Section 13, it is
  

 6   identical, Section (c)(i) through little (iv) is identical to
  

 7   Order 30, except for that reference to 9(d).
  

 8      Q.  Section (c)(i) through (iv) is identical to Order 30,
  

 9   except for the paren small (d) references?
  

10      A.  And to be clear again, maybe some of those paragraphs
  

11   in the pool plant definition, it might be a (d) or an (e) or
  

12   something else in Order 30 because they have moved around, but
  

13   intent-wise, we just copied them.
  

14      Q.  Good.  So that helps.  Now, when we get to 2, then
  

15   (c)(ii), this is where you have your bracketed adjusted
  

16   percentage language, which is depicted then, on page 12 the
  

17   operation of which is depicted on page 12 of Exhibit 114.
  

18      A.  That is correct.
  

19      Q.  Okay.  Then we go to paren 3(c)(iii), which is at the
  

20   very bottom of the third column of Exhibit 1, page 47219, and
  

21   (iii) describes requirements relating to quota milk, if I'm, if
  

22   I'm understanding it; is that right?
  

23      A.  You are correct.
  

24      Q.  Okay.  So is this on top of, or inside of, the 1 and 2
  

25   requirements, or how does it relate to the 1 and 2 requirement?
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 1      A.  It is, paragraph 3 is in addition to the shipping
  

 2   percentages that were in the brackets.  So this is an
  

 3   additional requirement to supply the Class I market.
  

 4      Q.  Okay.  So, hypothetically, a plant has, you know, has a
  

 5   1,000 pounds of milk, you know, 500 of those hundredweight,
  

 6   half of it is quota milk and half of it is non-quota milk.
  

 7   Okay?  So what are its requirements then, to have all of its
  

 8   milk pooled?
  

 9      A.  Okay.  And, again, it's -- I'll do it, it's 10 percent
  

10   on the 1,000, so you have got 100, and then it is 60 percent on
  

11   the, you said 500?
  

12      Q.  Yes.
  

13      A.  So that would be 300, so its performance requirement
  

14   would be 400.
  

15      Q.  Okay.  So, in essence, the quota, if the hundred, if
  

16   the 10 percent is prorated over the quota and non-quota, the
  

17   quota milk is then delivering at what, 70 percent, the
  

18   non-quota at 5?
  

19      A.  It -- the quota milk is delivering at a higher rate, I
  

20   agree with you, and it is our belief that quota milk is, should
  

21   be required to perform for the Class I market.
  

22      Q.  At a rate which is a multiple, a substantial multiple,
  

23   well, it starts at six times as much as all other milk.
  

24      A.  And, that is correct.  And we use the 100 percent, we
  

25   looked at the current California State Order, looking at 100
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 1   percent performance on a call provision, and so we adopted that
  

 2   to a 60 percent number in this case.
  

 3      Q.  So basically you built in a 60 percent, really, it is
  

 4   more than that.  It is a 70 percent floor on, on quota milk
  

 5   being shipped, unless it is reduced down by discretion of the
  

 6   Market Administrator.
  

 7      A.  That was going to be my next comment, that there's
  

 8   always the opportunity for the adjustment to be made by the
  

 9   Market Administrator.  And, again, just for clarifying, because
  

10   I like to think of it as the quota milk performs.  It's, you
  

11   know, Mr. Producer A has to be shipped to a bottler.  That's
  

12   not the case.  It is any equivalent milk that the handler has
  

13   to meet that requirement.  So if the quota milk is in an, in a
  

14   location that is just "inefficient" to get it to a fluid
  

15   market, the handler could use its most efficient milk to supply
  

16   the Class I market.
  

17      Q.  Yeah, and the quota milk might be commingled on a truck
  

18   with non-quota milk, or commingled in a plant with non-quota
  

19   milk.
  

20      A.  I never thought of that.  I haven't -- maybe in
  

21   Northern California, but I -- the farms I see around here, the
  

22   word "commingle" doesn't exist.  They are four or five loads of
  

23   milk a day.
  

24      Q.  Well, I think the record makes clear, they are not, all
  

25   1450 farms in California are not four or five loads a day, you
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 1   understand that, of course?
  

 2      A.  I'm not that familiar with Northern California, so I am
  

 3   assuming there must be some small ones, yeah.
  

 4      Q.  Okay.  Let's go onto part four, then, on page 47220 of
  

 5   Exhibit 1.  This is, as I understand it then, an additional
  

 6   requirement, this is a seasonal requirement for performance of
  

 7   quota milk which establishes, and tell me if I'm wrong,
  

 8   establishes the minimum at 85 percent during the months of July
  

 9   through February, unless, of course, adjusted by the Market
  

10   Administrator.
  

11      A.  I would like to correct that.  It doesn't establish it
  

12   as a minimum of 85, it allows it to go up to 85.  So if you are
  

13   at, if paragraph 3 is 60, then you can move that up to 85
  

14   percent based on market conditions.
  

15      Q.  So when it says "during the months of July through
  

16   February, the operator of a supply plant under this paragraph
  

17   shall make qualified shipments of up to 85 percent of the quota
  

18   milk....if requested by the operator of such pool distributing
  

19   plant, or as directed by the Market Administrator."
  

20          Is that your caveat?
  

21      A.  Exactly, Chip -- Chip -- Marv.  This is where we --
  

22      Q.  How can you confuse us?
  

23      A.  My peripheral vision has you both in my sight and you
  

24   have, you know that X-O thing, you have a blind spot, Marv?
  

25   You are in the perfect spot where you sometimes disappear.
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 1      Q.  Thank you, Mr. Zolin.
  

 2      A.  Now I lost where I was.
  

 3      Q.  Explaining part 4, how it's supposed (c)4 explaining
  

 4   the that (c)4 at the top of 47220.
  

 5      A.  I remember my spot.  This paragraph 4, is the area that
  

 6   we tailored very closely to the California State Order call
  

 7   provision.  That was our model for drafting the language in
  

 8   paragraph 4, (i), (ii).  I think it stops there.
  

 9      Q.  So since you used that as a model, you like the way
  

10   that California state provision works if it's applied, I take
  

11   it?
  

12      A.  We found it -- it was interesting.  And based upon the
  

13   way Federal Orders operate on call provisions and other things,
  

14   we, this was a new twist and we thought, and I to use the
  

15   Proponent 1's terms, California handlers and producers are
  

16   familiar with it.
  

17      Q.  Okay.  So, let me -- let me see if I understand how
  

18   this could work.  If the, let's just talk about the Market
  

19   Administrator directing it.  If the Market Administrator
  

20   directs, a handler could be required to supply 85 percent of
  

21   its quota volume to a distributing plant, and that's in
  

22   addition to the basic 10 percent performance that presumably is
  

23   in place that month?
  

24      A.  Yeah.  The basic 10 is always there.  3 is there,
  

25   unless it gets superseded by 4 during those months, but it is,
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 1   you know, obviously you can't go over 100.  So it is whatever 3
  

 2   says, or in the months of July through February, what is
  

 3   determined for those months, and then that would supplant what
  

 4   was in 3.
  

 5      Q.  Okay.  Now, here's my next question on 4.  The clause
  

 6   right before "or as directed by the Market Administrator",
  

 7   says, and I'm got ellipses here, "...that supply plant shall
  

 8   may u[ to 85 percent of the quota milk or equivalent amount...
  

 9   if requested by the operator of such pool distributing plant."
  

10   So does that mean that the pool distributing, and then it says
  

11   "or directed by the Market Administrator."  Does that mean that
  

12   under this language, a pool distributing plant may request that
  

13   delivery level and the pool supply plant must, at that request,
  

14   deliver that amount?
  

15      A.  A simple answer is yes.  Mimicking the California
  

16   system where a distributing plant makes the call handler sort
  

17   of fills out the call handler certification form saying that
  

18   they specifically need milk.
  

19      Q.  Okay.  Now, let's -- let me ask you some questions
  

20   about how the, how the bracket system would function.  So, and
  

21   I'm looking at page 12 of Exhibit 114, and the language of
  

22   c(2), 1051.7c(2), on page 47219 of Exhibit 1.
  

23           If the shipping percentage for the prior three months,
  

24   now, if the Class 1 utilization percentage in the pool for the
  

25   prior three months was greater than, averaged more than 15
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 1   percent, this provision would kick in to increase the base
  

 2   level shipping requirement, correct?
  

 3      A.  Correct.
  

 4      Q.  And that three-month average would be determined by
  

 5   approximately the 13, and announced by the 13th of the month,
  

 6   the following month?
  

 7      A.  No.  The 13th is the date that the pool will have been,
  

 8   the blend price would have been calculated.  So the Market
  

 9   Administrator at that point, let's use months.  Like the 13th
  

10   of May, the Market Administrator will know what the Class 1
  

11   utilization is for April because they have completed the entire
  

12   pool.  And sometimes, most times, they are two, three days
  

13   early.  But our statement is that the announcement of, so the
  

14   blend price for that month will go out on the 13th or earlier,
  

15   the announcement for your shipping requirements will go out by
  

16   the 15th.
  

17      Q.  Okay.  And that is the announcement of the shipping
  

18   requirements for June?
  

19      A.  If you are talking May, it will be June that that would
  

20   be the shipping requirements for June.
  

21      Q.  Okay.
  

22      A.  Yes.
  

23      Q.  Now, if -- how does that interact, if it does, with the
  

24   Market Administrator's discretion under (f), this is 1051.7(f),
  

25   which starts at the bottom of the middle column on page 47220
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 1   of Exhibit 1.
  

 2      A.  I consider paragraph (f) to be the overarching
  

 3   authority for the Market Administrator to adjust all the
  

 4   percentages in Section (c).  So, for example, if we were
  

 5   looking at a situation where the averaging comes to 55 percent
  

 6   for a specific month, and let's say the month is December that
  

 7   it's going to be, and I know Christmas is in December, the
  

 8   Market Administrator may say a 50 percent shipping requirement
  

 9   for December is inappropriate based on the supply demand
  

10   conditions, knowing the channels.  We are going to announce a
  

11   35 percent shipping requirement for the month of December.
  

12      Q.  Okay.  So is the, where does it in the language, if it
  

13   is here, does it tell the, do you tell the Market Administrator
  

14   to make a bracket adjustment correction on his or her own
  

15   motion?
  

16      A.  Well, it, Marv, it says the shipping percentages -- may
  

17   be increased or decreased by the Market Administrator.
  

18      Q.  Which provision are you reading?
  

19      A.  (F).
  

20      Q.  Okay.  But that's my, this is my question.  (F) says at
  

21   the top of, in the first, I don't know, first full sentence I
  

22   think, on the top of the third column.
  

23      A.  Starting with the word "before".
  

24      Q.  Yeah, before.
  

25      A.  Okay.
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 1      Q.  The request has to be made in writing at least 15 days
  

 2   prior to the month for which it would be effective.  Well, go
  

 3   ahead and read that sentence.  Maybe I don't understand how
  

 4   it's supposed to work.
  

 5       JUDGE CLIFTON:  So you want Mr. Zolin to start with before
  

 6   making?
  

 7       MR. BESHORE:  Actually, why don't you start, start at the
  

 8   beginning of (f) and go through the sentence that begins
  

 9   "before making", there's about three sentences there, two or
  

10   three sentences.
  

11       MR. ZOLIN:  I see what you are saying, Marv, and it does
  

12   say that the interested parties would make a request 15 days
  

13   prior to the month of the requested revision to take effect.
  

14   So I think we do have somewhat of a timing issue there.
  

15   BY MR. BESHORE:
  

16      Q.  Okay.  I think -- yeah, I think there is a timing issue
  

17   there.  Since they wouldn't know what the shipping requirements
  

18   are on the 15th, until the 15th, and that's the last day to
  

19   request any possible consideration of an adjustment, and the
  

20   Market Administrator has to ask for information, make findings,
  

21   etcetera.  Correct?
  

22      A.  I'm reading it, and I agree, I think one of the issues
  

23   when you pool Order 30 language, and I agree, this one talks
  

24   about the timing.  I guess a modification would be in response
  

25   to the brackets, the Market Administrator will have the ability
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 1   to adjust those brackets when they announce on the 15th based
  

 2   upon supply and demand.
  

 3      Q.  So the brackets could be completely discretionary,
  

 4   basically, with the Market Administrator?
  

 5      A.  Our intent was to give the ability to make automatic
  

 6   adjustments to the shipping requirements based on supply and
  

 7   demand, and if, for some reason, that automatic methodology was
  

 8   creating an issue, instead of going to a hearing or exhaustive
  

 9   research by the MA, if they could make, in their discretion,
  

10   make an adjustment to those percentages.  That's our intent.
  

11      Q.  Okay.  And I understand that.  And appreciate that.
  

12   But now you say on the basis of supply and demand, but when you
  

13   are operating in an environment of open depooling, you are
  

14   really talking, these ratios are all, not really based on
  

15   supply and demand, they are based on pooled milk.  Are they
  

16   not?
  

17      A.  It is a combination of a number of things, and non,
  

18   milk not pooled would be one of the, one of the equations.
  

19      Q.  Okay.  And what I'm thinking about here is, the Class
  

20   I, the brackets work off the Class I utilization, but that can
  

21   vary on the basis of Class I demand, can and does vary, not on
  

22   the basis of milk pooled and depooled, I mean, that's the way
  

23   it works in the Federal Order 30 or any of the orders, right?
  

24      A.  Exactly.  Yes.
  

25      Q.  Yeah.  So I was looking at Exhibit 100, which
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 1   Mr. DeJong provided, which is statistics from Order 124,
  

 2   actually, you don't need to have a copy in front of you, let me
  

 3   just say --
  

 4       JUDGE CLIFTON:  Let me just hand him a copy.  Mr. Zolin?
  

 5   Let him look at it before you ask, please.
  

 6   BY MR. BESHORE:
  

 7      Q.  Sure.  So Exhibit 100 doesn't have Class I utilization
  

 8   on it, but it has a lot of other figures from the market.  And
  

 9   you can, you can see, and it was presented to illustrate how
  

10   Class III milk can vary markedly from month to month when
  

11   depooling is basically free and open, correct?
  

12      A.  I didn't hear the last few words.
  

13      Q.  When depooling is permissible?
  

14      A.  Yes.  I think almost every order, well, I won't say
  

15   that.  Yes, the producer milk that's pooled, and the Class III
  

16   utilization does change when there is the incentive to depool
  

17   based on the class prices and the blend prices.
  

18      Q.  So if you look at, for instance, I just went to the, or
  

19   had one of our team go to the website and just put Class I
  

20   utilization percentages on these months.
  

21      A.  Do I have that?
  

22      Q.  No, you don't.  But let me just give you two, okay?  So
  

23   in August, the Class I utilization percentage was 21.7, and
  

24   then --
  

25      A.  I don't want to write on the Judge's copy.
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 1      Q.  Well, I'm going to give you three numbers, you can
  

 2   probably hear them, remember them, or just note them.  So in
  

 3   August it was 21.7, and then in October, which in the bottom
  

 4   you can see, in October and November there were big amounts of
  

 5   large depoolings, and Class III utilization went way down on
  

 6   the order.  The class I utilization jumped to 35.8 and in
  

 7   October and 38.0 in November.
  

 8           And let me throw in the September number just so we
  

 9   have the four months in a row there, 23.9.  So under a system,
  

10   if Proposal 2 were in effect in this order, and you had those
  

11   kind of changes and utilization relating to depooling, the
  

12   Market Administrator in December would be announcing a
  

13   performance requirement for January that would be, you know,
  

14   what up about three brackets from what it would have been back
  

15   in August or September, right?
  

16      A.  Well, I kind of understand the math, but in order to
  

17   announce December, what you are saying is you are averaging the
  

18   August, September, and October utilization.
  

19      Q.  Well, I was saying September, October, November?
  

20      A.  Well, you couldn't, you wouldn't have November, so it
  

21   would have to be August, September, October, so, you know, it
  

22   is kind of catchy.  It took me awhile to get the chart right.
  

23      Q.  Well, I was -- yeah, I was saying in December for
  

24   January is what I meant to say.  I'm sorry.
  

25      A.  Okay.
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 1      Q.  Okay.  So in December for January, he would be,
  

 2   obviously with those months, the utilization being high, you
  

 3   know, the performance requirement would be, under the brackets,
  

 4   would be ratcheted up significantly, correct?
  

 5      A.  And even, Marv, the answer is yes.  And in the example,
  

 6   I, in the May through August timeframe on page 12, I basically
  

 7   doubled the shipping requirement from 10 to 20 percent.
  

 8   Obviously the, I started, I could have used 20 and 27 and 30
  

 9   percent numbers, I just happened to use the numbers that we
  

10   started to talk about.
  

11      Q.  But wouldn't that, aren't you just building in a system
  

12   that asks, almost demands, uneconomic shipments of milk because
  

13   you have an artificially high shipping percentage generated by
  

14   these artificially high utilization percentages which are a
  

15   product of open depooling?
  

16      A.  If, well, I'll deny, I'll disagree with the open
  

17   depooling comment.  But if the Market Administrator does not
  

18   make a determination that those percentages are inappropriate
  

19   and make an adjustment.  And so that's -- that's the
  

20   flexibility caveat that we give to the Market Administrator to
  

21   look at market conditions and manage the California Order so
  

22   there aren't those inefficient movements.
  

23      Q.  Okay.  So, let's -- now, walk with me through how the
  

24   Market Administrator is going to be thinking about that.  He's
  

25   in the middle of December, he's trying to figure out -- the
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 1   bracket, let's say the bracket calls for -- those three months
  

 2   average to roughly 30, I'll just say 30 -- so that under yours
  

 3   it would call for 30 percent shipping, you know.  You know that
  

 4   the that universe of milk here is only about 15 percent
  

 5   Class I, but let's say it calls for 30 percent shipping.  This
  

 6   is in the middle of December.
  

 7           Now, the 30 percent shipping, of course, is just the 30
  

 8   percent, for each handler, it is just 30 percent of the milk
  

 9   the handler wants to pool.
  

10      A.  Correct.
  

11      Q.  Now, to figure out how much milk, what the right
  

12   percentage is, the Market Administrator in the middle of
  

13   December is going to have to project how much milk the handlers
  

14   would pool in January, right?
  

15      A.  Uh-huh, correct.
  

16      Q.  In order to then apply a numerator to get the right
  

17   amount of milk to Class I plants, correct?
  

18      A.  Correct.
  

19      Q.  But you don't know how much milk is going to be pooled
  

20   in January until reports are filed sometime after the end of
  

21   January, in early February, by that what, 8th or 9th, I forget
  

22   what it is on your proposal.  I think we're at the 9th now,
  

23   right?
  

24      A.  I'm sorry I was, I was thinking of an answer to your
  

25   question and you kept talking.
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 1      Q.  You are ahead of me, I'm sure.  You know, you really
  

 2   aren't going to know how much milk going to be pooled until
  

 3   those decisions are made in the early part of February,
  

 4   correct?
  

 5      A.  I think the word is you won't know exactly.  But again,
  

 6   at the same time, you have estimates of what will and will not
  

 7   happen.  We have futures markets today that describe where
  

 8   prices may be going, and there is an opportunity for a judgment
  

 9   to step in.
  

10      Q.  Okay.  So the Market Administrator in the middle of
  

11   December is going to have to check the futures markets for
  

12   January for cheese, butter, and powder, and assuming that they
  

13   are correct, calculate an anticipated PPD for January, and then
  

14   assuming he's got that in the ballpark or he's got, he or she
  

15   has got that right, they are going to have to then make a
  

16   guesstimate of how much milk the handlers are going to pool or
  

17   depool or not pool based on that projected PPD, projected off
  

18   the futures market, correct?
  

19      A.  That would be a, yes, they would have to do that.  And
  

20   in today's world, many offices, Market Administrator offices,
  

21   provide estimates of PPD's one, two, three months out, and they
  

22   are quite good at it.
  

23      Q.  Publish estimates of PPD's, 1, 2, 3 months out?
  

24      A.  I tend to call them.  We have a conversation.
  

25      Q.  I haven't seen any of those published, but they -- they
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 1   provide them to you?
  

 2      A.  I call and ask.
  

 3      Q.  And you get them?
  

 4      A.  I have.
  

 5      Q.  Regularly?
  

 6      A.  When I'm interested what other people think the future
  

 7   is going to hold for the Class III in relationship to a PPD,
  

 8   yes, I do.
  

 9      Q.  Okay.  What do you, what do you expect under -- under
  

10   your proposal is going to happen to quota, let's say three,
  

11   four, six months in to Proposal 2?
  

12      A.  I'll answer that question if I can hand this back,
  

13   because I keep being afraid I'm going to write on it.
  

14      Q.  You have my permission, not that you needed it.
  

15      A.  Marv, I am an accountant, not an Economist, and I am
  

16   not that familiar with the quota system to begin with, so I
  

17   really don't have an opinion.  Other, I have heard testimony
  

18   here that I would just be repeating what other people have
  

19   said.  That's not truly my opinion, because I don't have one.
  

20      Q.  Since, if quota, basically, went away, was wiped out as
  

21   projected by the, by the AMS Economic Impact Analysis, as well
  

22   as testified to by Mr. Hatamiya, if that happened, the reliance
  

23   on quota milk to meet the needs of the market under, or to
  

24   perform or deliver under Proposal 2, would sort of be moot,
  

25   right?
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 1      A.  The answer to your question is yes.  If there is no
  

 2   quota milk, III and IV is a provision that will no longer
  

 3   function.  You mentioned a name I'm not familiar with, so I
  

 4   don't know who -- I was not here for this entire hearing, so I
  

 5   don't know who this person is that talks about the demise of
  

 6   quota.  I know that I was here for the first week, but I don't
  

 7   know who the other person is.
  

 8      Q.  You heard the testimony then, of the, of Ms. Stremix,
  

 9   the Economist for AMS?
  

10      A.  Yes.
  

11      Q.  Okay.  Okay.  That's all.  I don't have any other,
  

12   thank you, Al, I don't have any other questions.
  

13       JUDGE CLIFTON:  Who next has questions for Mr. Zolin?
  

14   Mr. English?
  

15                        CROSS-EXAMINATION
  

16   BY MR. ENGLISH:
  

17      Q.  Minor direct follow ups -- Chip English -- minor direct
  

18   follow ups on the discussion you just had with Mr. Beshore.
  

19   And while you were having the conversation with him, I was
  

20   looking through Order 30 and Order 124.  And he showed you the
  

21   Order 124 data with some pretty dramatic moves.  And he -- he
  

22   used the word "open depooling", correct?
  

23      A.  I heard the term and I disagreed with that term, yes.
  

24      Q.  Okay.  So what do you think he meant by that term?
  

25      A.  That there were no provisions or there are no
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 1   restrictions on milk being removed from the pool.
  

 2      Q.  Okay.  And I'm not sure how familiar you are with the
  

 3   Pacific Northwest Order 124, but do you know whether or not
  

 4   they have any repooling provisions in Order 124?  You are
  

 5   welcome to look.
  

 6      A.  I can look --
  

 7      Q.  124 -- if I represented to you --
  

 8      A.  I do not know off the top of my head, if they have any
  

 9   repooling provisions or not.
  

10      Q.  Well, if producer milk for Class III goes, in February,
  

11   from 58 million to 318 million, that would suggest a lack of
  

12   repooling restrictions?
  

13      A.  Mathematically you wouldn't be able to bring that much
  

14   milk on, yes, I understand.  So they must not have any.
  

15      Q.  Okay.
  

16      A.  Or there --
  

17      Q.  But we do, or our Proposal 2 does have repooling
  

18   provision restrictions, correct?  There are --
  

19      A.  Proposal 2 does have repooling restrictions, yes.
  

20      Q.  So the Market Administrator would know how much milk
  

21   can be repooled in a subsequent month based upon what happened,
  

22   correct?
  

23      A.  That is correct, Mr. English.  And the Judge and I were
  

24   discussing the lighting in here, and when you read something
  

25   with the light, sometimes you miss things.  And with
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 1   Mr. Beshore, we were talking about the timing that the
  

 2   Market Administrator has, and I did notice the phrase "on the
  

 3   Market Administrator's own initiative or at the request of
  

 4   interested parties," so I think the Market Administrator, on
  

 5   their own initiative, can pick things up a little bit faster
  

 6   than an interested party sending in a letter.
  

 7      Q.  You don't need me, I'm going there next.
  

 8      A.  It is hard to see, especially with the microphone, you
  

 9   know, you are close, you miss things.
  

10      Q.  All right.  So number 1, the Market Administrator can
  

11   investigate, correct?
  

12      A.  Correct.
  

13      Q.  And it's really not supply and demand conditions, it is
  

14   the Market Administrator finds that adjustment is necessary to
  

15   encourage needed shipments or to prevent uneconomic shipments?
  

16      A.  Right.  It goes both ways, supply the market or make
  

17   sure that there are not uneconomic shipments being moved with
  

18   surplus milk.
  

19      Q.  So the Market Administrator could, even before he
  

20   announces a percentage, as your own example for a December, if
  

21   the run up in November, of August, September, October, was a
  

22   very high Class I percentage, looking at December, and the fact
  

23   that there's Christmas, the Market Administrator would
  

24   certainly be able to adjust that?
  

25      A.  I agree.  And, Mr. English, if I can even add, and I'm
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 1   making sure it is still in my testimony that I didn't remove
  

 2   it.  I left the Michigan Order, and the Market Administrator in
  

 3   Michigan, and I'm sorry, it's Order 33, I use the old Orders,
  

 4   the Mideast Order, they adjusted provisions for shipping and
  

 5   diversion until further notice.  So they -- they had some
  

 6   incite into, not just next month, but down the road to make
  

 7   those types of decisions.
  

 8      Q.  And looking at the request to be made in writing, at
  

 9   least 15 days prior to the month, and maybe we'll adjust that
  

10   to 10 days, we can make that change, correct?
  

11      A.  Correct.
  

12      Q.  Or alternatively, the people in the industry will be
  

13   using the same incites and guidance that the
  

14   Market Administrator has, and so they will know, you know,
  

15   leading into December, they will have some idea at least, based
  

16   upon pricing relationships, of what was going on in August,
  

17   September, October, of whether they might have a problem coming
  

18   to December, and they could make that request?
  

19      A.  I agree with that.
  

20      Q.  And finally, just going back to my earlier questions,
  

21   it may be that the Secretary, in his wisdom, in looking at
  

22   this, could say, "you know, rather than using the prior three
  

23   months, I'm going to look at the same month last year," and
  

24   then the Market Administrator could use that.  So we have
  

25   flexibility.  We're asking for flexibility.
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 1      A.  Correct.  The intent is flexibility and automatic
  

 2   adjustment to conditions, that's what we're looking for.  The
  

 3   bracketing system was the one our task force agreed to.
  

 4      Q.  That's all I have.
  

 5       JUDGE CLIFTON:  Mr. Vetne?
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. VETNE:
  

 8      Q.  John Vetne, representative for Hilmar Cheese Company.
  

 9           Let's go back to your review, let's say of Exhibit 115.
  

10   It's easier.  I think you, I think you made a comment, and I
  

11   think it was in error, and I want you to agree with me.  That
  

12   all 52 weeks of the year are accounted for in these designated
  

13   supply handlers for procurement Region 2 in this case, and also
  

14   1.  I'm reading this, and the first date I see on Exhibit 115
  

15   is September 1.  And going forward chronologically to the back
  

16   of that page that's for period 5, the last date in sequence
  

17   would be April 30.  Do you see that?
  

18      A.  I do see that.
  

19      Q.  And the period between September 1 and April 30 does
  

20   not count 52 weeks?
  

21      A.  That is correct, John, it is not a full year.
  

22      Q.  So the current call provision applies during some
  

23   historical short supply or increased Class I demand period in
  

24   California?
  

25      A.  That is correct.
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 1      Q.  Okay.  And your understanding of the current system is
  

 2   that supply handlers must perform on the basis of the quantity
  

 3   of quota milk that they -- that they pool, essentially.
  

 4      A.  Yes, that is my understanding.
  

 5      Q.  Okay.  Now, quota milk, let's see, before there was
  

 6   quota, there were producers who got a better price based on the
  

 7   handlers use of their milk.  They sold milk to Class I buyer
  

 8   and got a better price on the basis of that handler's use.  Do
  

 9   you understand that?
  

10      A.  Going before quota, I'm thinking you are referring to,
  

11   like a, God, I'm trying to think of the terminology.
  

12      Q.  Handler pool?
  

13      A.  Handler pool, yeah.  Thank you.
  

14      Q.  So they got a better price based on the handlers use.
  

15      A.  Correct.
  

16      Q.  And then after quota, some producers got a better
  

17   price, quota, based on historical handler use of their milk,
  

18   correct?
  

19      A.  Correct.
  

20      Q.  And although a lot of time has lapsed, it's a
  

21   continuation of producers receiving, some producers receiving
  

22   better price based on an historical pattern of handler's use of
  

23   that milk?
  

24      A.  Correct.
  

25      Q.  Or of generation's precedent milk.  But when a handler

5278



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI

 1   is performing on the basis of quota milk they receive, it's not
  

 2   the quota milk that must perform, it is the handler buying the
  

 3   milk, correct?
  

 4      A.  Correct.  The handlers are regulated here in this
  

 5   situation.  The producers that own the quota are basically
  

 6   shipping into the handler, and then the handler has to deal
  

 7   with the type of milk supply he has coming in.
  

 8      Q.  So whatever cost there is involved in, in performing
  

 9   and making a shipment is borne by the handler, not the
  

10   quota-owning producer?
  

11      A.  It is borne by the handler with the one proviso, John,
  

12   is we give the flexibility to the handler to use any source of
  

13   milk to meet the requirements, but it is driven by how much
  

14   quota milk that handler has.
  

15      Q.  So in your, in Proposal 2 and in the existing system as
  

16   you understand it, the performing handler can perform with any
  

17   supply of milk available to that handler, as long as the
  

18   quantity equals the quantity of quota milk subject to the call
  

19   that the handler buys?
  

20      A.  Exactly.
  

21      Q.  Okay.  There haven't been many calls in California so
  

22   we don't know what might happen in the future with a
  

23   Federal Order, but if there is a real, if there is a real
  

24   prospective threat of call, would not handlers have a
  

25   marketplace disincentive to buy milk from producers that hold
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 1   quota?
  

 2      A.  Assuming we have a Federal Order in California, I
  

 3   would, as a consultant, I would probably be recommending to
  

 4   clients to buy milk from producers that does not have quota
  

 5   because of the complication and the well, there's a
  

 6   disincentive for me to buy because I'll be performing on that
  

 7   milk.
  

 8      Q.  All right.
  

 9      A.  If I may, John?
  

10      Q.  Please continue while I find my place here.
  

11      A.  I'll give you a second.  But it, I have been here maybe
  

12   half the time as everyone else has been here, so I apologize
  

13   for that.  But it seems every time we're looking to make
  

14   provisions fit, we run up into quota.  And it creates some type
  

15   of a mechanism we have to figure out how to fit it in.  And I
  

16   struggle, our Dairy Institute team struggled with it, I sensed
  

17   Proponent of Number 1 struggled with it a little bit.  It seems
  

18   the quota system is something that causes a lot of concern and
  

19   problems.
  

20      Q.  Okay.  Thank you.  And then there's one question here
  

21   that nobody else has covered.  In response to a couple
  

22   questions concerning performance levels and they need to
  

23   adjust, they need to set them right.  I think you said to the
  

24   effect, and I'm going to read my own notes, that if they are
  

25   too high, it's not going to work.  And if they are too low,
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 1   it's not going to work.  I think you responded in the
  

 2   affirmative to both of those scenarios.  Now, too high, it is
  

 3   not going to work because -- you answer the question.
  

 4      A.  Because there will be, if they are set too high it will
  

 5   be difficult to supply enough milk to, you know, you won't be
  

 6   able to get enough milk into the fluid market because they just
  

 7   won't need it.  Your performance levels are too high.  So
  

 8   that's going to be create the inefficient movements of trying
  

 9   to chase a Class I market.  As a supplier, let me look at my
  

10   list, you know, just read the first period; Saputo,
  

11   Land O'Lakes, Dairy Stream, Nestle, Hilmar, and
  

12   California Dairies are all going to be fighting for the same
  

13   Class I utilization, trying to find a home.
  

14      Q.  So there's too much milk, too much supply of milk
  

15   mandated by regulation to meet a demand that is smaller than
  

16   regulation would demand?
  

17      A.  Correct.
  

18      Q.  Okay.  And your comment that if they are too low it is
  

19   not going to work, let me suggest that that might be erroneous.
  

20   Because if they are set too low, supplies still might be made
  

21   available as indeed we have had testimony of availability,
  

22   supplies made available last week, simply by a call between
  

23   folks if the dairy industry and folks that were not subject to
  

24   any state call that week.
  

25      A.  I understand the marketplace has a more impact when the
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 1   performance levels are set too low.  I agree with what you are
  

 2   saying, John.
  

 3      Q.  So if they are too low, or let's say if they are set
  

 4   lower than somebody would like the market, they still might
  

 5   work, because the marketplace will respond, correct?
  

 6      A.  I agree with that.
  

 7      Q.  Thank you.
  

 8       JUDGE CLIFTON:  Mr. Beshore.
  

 9                        CROSS-EXAMINATION
  

10   BY MR. BESHORE:
  

11      Q.  Thank you.  Marvin Beshore.
  

12           Couple of quick follow ups, Al.  Not to quibble about
  

13   terms or whatever here, but I used the phrase open depooling.
  

14   The fact is, unless I have missed it, tell me I have, there's
  

15   no limit on depooling in Proposal 2.
  

16      A.  Other than, there's, to answer the specific question --
  

17      Q.  That's what I asked.
  

18      A.  -- I was, I think I heard we have been instructed to
  

19   use the word nonpooling, or nonpooled.  In the month that a
  

20   handler would be making a decision, there is no restrictions on
  

21   that decision, but there are consequences of that decision,
  

22   because you cannot, then, bring all that milk back the next
  

23   month.  So that decision to be non -- what's the term?
  

24      Q.  Not to pool, election not to pool, has --
  

25      A.  Not to pool.
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 1      Q.  Has no express limits in Proposal 2.
  

 2      A.  But has consequences, so when you make that decision,
  

 3   you have to be thinking three months at least out, if you want
  

 4   to be bringing that milk back.
  

 5      Q.  Well, doesn't the thought process relate to the
  

 6   universe of milk that that handler is managing?
  

 7      A.  I'm sorry, I don't understand the question.
  

 8      Q.  Well, you said you have to think at least three months
  

 9   out, and that's because you are projecting 125, times 125,
  

10   times 125, correct?
  

11      A.  It is the simple yep, yep, yep.
  

12      Q.  Okay.
  

13      A.  The simple math of the 125, yes.
  

14      Q.  But the handler that's depooling milk that's, you know,
  

15   that it makes sense for him to financially to depool, okay?
  

16   That may not be a hundred percent of that handler's milk?
  

17      A.  Oh, exactly.  And I'm going to -- in the Upper Midwest
  

18   where I have most of my familiarity with, very seldom does a
  

19   hundred percent of any handler's milk get depooled.  It's a
  

20   percentage.  It might be 50, it might be 75, it might be 25.
  

21      Q.  Hypothetically, if a handler's got 50 percent III, IV
  

22   use, 50 percent butter powder, Class IV Federal Order, Class 4a
  

23   California, okay?  If you got 50 percent Class IV utilization
  

24   and 50 percent Class III utilization or roughly --
  

25      A.  I know where you are going, Marv.
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 1      Q.  Okay.  Okay.  And one month it's, you know, the PPD is
  

 2   such that it's worthwhile, it's financially beneficial to
  

 3   depool the Class III, you can come back, depending on your
  

 4   ratio, you can come back the next month and repool if it's then
  

 5   financially beneficial to depool Class IV, you can, you could
  

 6   repool all your Class III and depool the Class IV without any
  

 7   limitation being effective, because your same amount of milk is
  

 8   still pooled?
  

 9      A.  I agree with the III, IV analysis.  Again, let me go to
  

10   the Upper Midwest.  There are very few operators that have that
  

11   50/50 split of Class III and Class IV.  In California, well, in
  

12   the rest of the country, let's go there, especially as you head
  

13   west.  It becomes more and more likely that there are handlers
  

14   in that situation.  In California today, because we have had a
  

15   lot of talk about the cooperatives are all butter powder, and
  

16   proprietaries are all cheese, that will change, but it still,
  

17   it's not going to be 50/50, Marv, it is going to be 90/10
  

18   cheese versus powder, with the one handler I'm thinking about.
  

19      Q.  Well, did you, you heard Mr. Hollon's testimony early
  

20   on?  Maybe you didn't.
  

21      A.  No.
  

22      Q.  Okay.  Okay.  One other question, I wonder if in
  

23   setting the base performance requirements under Proposal 2, did
  

24   you, did you actually just pencil out what they would generate
  

25   in terms of required deliveries?
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 1      A.  Well, four billion pounds of milk a month.
  

 2      Q.  Twelve and a half percent Class I?
  

 3      A.  I'm sorry, I was just going to go with -- I thought you
  

 4   asked what the shipping percentage would be.
  

 5      Q.  Well, no.  What I was asking, trying to ask, was
  

 6   whether you had actually determined whether your minimum
  

 7   shipping requirements would under supply, just supply, or over
  

 8   supply, the demand for which they're generated.  And here's
  

 9   what I'm looking at.  You've got about 20 percent quota milk,
  

10   correct?
  

11      A.  Roughly.  I don't know it as a percentage, I kind of
  

12   have it in my head as a number, but okay.  I'm sure you are
  

13   right.
  

14      Q.  Let's assume it's in that ballpark.  Okay?  You are
  

15   going to require quota to ship at the earlier arithmetic, the
  

16   60 percent plus 10 percent minimum, so that's, you know, that's
  

17   14 percent of the milk in the order right there.
  

18      A.  Right.
  

19      Q.  Okay.  And a twelve and a half utilization order,
  

20   Class I.  Now, you have got 10 percent of all the other milk at
  

21   supply plants that's also required to ship.  You are starting
  

22   out way over the top, aren't you?
  

23      A.  Somewhere in my testimony I said I, we, Dairy Institute
  

24   knows where the combination of the brackets and the quota
  

25   exceeds, provides more milk going to the fluid market than is
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 1   necessary, and that's why we're instructing the, wishing we can
  

 2   get the flexibility for the Market Administrator to adjust it.
  

 3      Q.  Or you could let it work as Mr. Vetne just went through
  

 4   with you, right?
  

 5      A.  There's so many options that we could have picked, and
  

 6   this is the one we picked.
  

 7      Q.  Okay.  Good.  Thanks.
  

 8       JUDGE CLIFTON:  Who else has questions for Mr. Zolin?
  

 9   Mr. English?
  

10                        CROSS-EXAMINATION
  

11   BY MR. ENGLISH:
  

12      Q.  You have Exhibit 1 in front of you?
  

13      A.  I do.
  

14      Q.  This is Chip English.
  

15          If you could go to 47223, and I'm looking at Section 13
  

16   now, and this is the repooling language.  The last paragraph
  

17   before Section 14, other source milk, could you read that
  

18   paragraph quickly?  Paragraph 4?
  

19      A.  It is the one that starts with a block of milk?
  

20      Q.  Yes.  Yes.
  

21      A.  Paragraph 4, "A block of milk may be considered
  

22   ineligible for pooling if the Market Administrator determines
  

23   that handlers altered the reporting of such milk for the
  

24   purpose of evading the provisions of this paragraph."
  

25      Q.  And that's the repooling paragraph, correct?
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 1      A.  That is the, it is the producer, it is the producer
  

 2   milk definition paragraph.
  

 3      Q.  But, well, okay.  But the paragraph is F, which is the
  

 4   repooling paragraph, correct?
  

 5      A.  Correct.
  

 6      Q.  Okay.  So is it the intent of the Dairy Institute, and
  

 7   if the language needs to be modified, it needs to be modified.
  

 8   But intent for the Dairy Institute that that would deal with
  

 9   the circumstances where a handler both Class III and IV milk
  

10   tries to just sort of keep the same volume of milk on, but one
  

11   month calls it Class III and the next month calls it Class IV?
  

12      A.  The Market Administrator would have the, be able to
  

13   determine, and if it's -- he can make that adjustment for the
  

14   provisions.
  

15      Q.  You agree?
  

16      A.  Yes.
  

17      Q.  Thank you.
  

18       JUDGE CLIFTON:  Who else has questions for Mr. Zolin?  Is
  

19   there any redirect?
  

20       MS. VULIN:  No, your Honor.
  

21       JUDGE CLIFTON:  Thank you, Ms. Vulin.  Are there any
  

22   questions from USDA on this topic?
  

23                        CROSS-EXAMINATION
  

24   BY MR. FRANCIS:
  

25      Q.  Will Francis, USDA.  Just a quick -- we have a couple
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 1   questions, but one question on the -- on your Exhibit 114 you
  

 2   included a document that has three pages that is from CDFA, the
  

 3   milk movement provisions pursuant to the Stabilization and
  

 4   Marketing Plans, and I believe it was Mr. English pointed out
  

 5   the penalty toward the back, it is on page 9 of your statement.
  

 6      A.  That is correct.
  

 7      Q.  Do you have some language that would at least allow
  

 8   something like that to happen in Proposal 2?
  

 9      A.  We do not have language that imputes a penalty.  I
  

10   would say I disagree with the way the California State Order,
  

11   where they put the proceeds.  It's my understanding that they
  

12   put the proceeds back into the pool.  They should read, they
  

13   should reimburse the handler that shipped the milk, in my
  

14   opinion.  But so, I like the idea of a penalty.  We don't have
  

15   language, but I don't like the language California uses.  It's
  

16   the handler that shipped the milk that has been injured, in my
  

17   opinion in this case, not the other producers in the
  

18   marketplace, unless I'm reading it wrong.
  

19      Q.  Okay.  But it was my understanding that at least in
  

20   recent history, the call provision has not been used.  And so
  

21   do you know if this penalty provision has ever kicked in?
  

22      A.  I don't believe the call provision has ever been used.
  

23   I don't believe the penalty provision has ever been used.  But
  

24   I don't agree the way it is written, because the way I
  

25   understand the penalty, the monies then go back into the
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 1   Producer Equalization Fund.  I believe the money should be
  

 2   returned to the handler that was required to ship milk that was
  

 3   in excess of the Class I needs, because that's the handler that
  

 4   incurred the lost efficiencies of the plant, incurred the
  

 5   transportation cost, the list goes on and on.  So I disagree
  

 6   with the way the state works.  But it's never been, it's never
  

 7   been utilized, as far as I know.
  

 8      Q.  Okay.  On the split plant designation, I believe you
  

 9   mentioned, and this is, I'm going to follow up.  An earlier
  

10   witness said you might be the one to respond to questions about
  

11   the facility in Texas.
  

12      A.  I am able to respond to the about the facility in
  

13   Texas, yes.
  

14      Q.  And so I believe you indicated earlier that the Hilmar
  

15   plant has a split plant designation.  Maybe I misunderstood.
  

16      A.  You misunderstood.  When the Hilmar plant was under
  

17   construction, I -- let me back up.  The Hilmar plant was
  

18   constructed in such a way that it would qualify as a split
  

19   plant.  It has the physical separation to be able to meet the
  

20   requirements of the Order in 126.
  

21      Q.  Okay.  And we're talking about the Dalhart, Texas
  

22   plant?
  

23      A.  The Hilmar Dalhart, Texas plant, correct.
  

24      Q.  Okay.  And I think you indicated that you are not the
  

25   one that files a report, but you have knowledge of how some of
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 1   the operations work, both in the Texas facility and in the
  

 2   California facility?
  

 3      A.  And to be specific, Will, there is no reports filed in
  

 4   the Dalhart plant or for the Dalhart plant, it is a nonpool
  

 5   plant.  I was involved in filing the reports for IDP its first
  

 6   few months of operation, and since then, I haven't seen a
  

 7   report in a couple years.  And I have no knowledge of who fills
  

 8   out reports to the California State Order.  I shouldn't say
  

 9   that.  I know who does it, but I have never seen that report.
  

10      Q.  Okay.  Then maybe my questions wouldn't be fruitful.
  

11   So I think all of our other questions have been answered or
  

12   addressed through other dialogue, so I think that's all we have
  

13   at this time.
  

14       JUDGE CLIFTON:  Are there any questions for Mr. Zolin, any
  

15   further questions?  I don't see any.  I'm just going to voice a
  

16   concern I have.
  

17           I know that we have to have our public officials have
  

18   discretion.  I know that there is case law that holds if
  

19   there's not adequate guidelines upon which that discretion is
  

20   to operate it can cause problems.  A specific example, I don't
  

21   even know where you would find this case, but a raisin
  

22   administrator here in California had the authority to allow the
  

23   harvesting of grapes on the weekend, and he denied the request.
  

24   And that was overturned because there weren't adequate
  

25   guidelines for the choosing whether to grant or deny the
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 1   request.  So I was a little surprised.  I thought what
  

 2   discretion meant was, you use your own best judgment, but
  

 3   apparently there have to be guidelines so that, I guess, so
  

 4   that people have some disclosure ahead of time as to what the
  

 5   decision will be based on.  So I just voice that as a concern.
  

 6   Mr. English?
  

 7       MR. ENGLISH:  I guess -- Chip English -- I guess that maybe
  

 8   then, a concern for the entire industry and the entire Federal
  

 9   Milk Order system, because this form of discretion in
  

10   Paragraph 7(f) exists throughout the Federal Order system.  It
  

11   may be applied a little differently here because of some unique
  

12   circumstances we have to deal with, but for instance, the
  

13   Market Administrator in the Northeast regarding matters that we
  

14   have already discussed with extraordinary circumstances
  

15   occurring, some of which were producers who were cut off
  

16   suddenly from a processor and were having difficulties
  

17   reassociating.  The Market Administrator made a number of
  

18   decisions which were made based upon market conditions.  And so
  

19   I mean, I, maybe we, at some point we can talk about those
  

20   cases are and see.  But boy, we have this discretion built into
  

21   the Market Administrators throughout the system.
  

22       JUDGE CLIFTON:  And I applaud that and I am in favor of
  

23   that, and it could be that no court will meddle with it because
  

24   it's just too complicated.
  

25       MR. ENGLISH:  That would be a smart court.
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 1       MR. BESHORE:  Marvin Beshore.  If I might.  I mean, just
  

 2   not to get into big legal argument about what there is or
  

 3   isn't.  But all the Orders presently require notice and
  

 4   comment.  And some of the things that we talked about here were
  

 5   judgments to be made without notice and comment, I think.
  

 6       MR. ENGLISH:  I guess I could go look at the language.  If
  

 7   we need to add that language, if it is in the other, we
  

 8   certainly don't intend it not to have notice and comment.  But
  

 9   if somehow we left something out, but I thought we were
  

10   mimicking as many other sections as possible.
  

11       JUDGE CLIFTON:  And of course that's a good start.
  

12       MR. ENGLISH:  I mean, I'm looking, actually, we do have
  

13   that.  We have that language, Mr. Beshore, "the
  

14   Market Administrator shall issue a notice stating that
  

15   adjustment is being considered and invite data, views, and
  

16   arguments."  So that's the identical language that's in
  

17   Order 1, so that's notice and comment.
  

18       MR. BESHORE:  I understand that, but it can't apply to an
  

19   announcement that's being made on the 13th of the month.
  

20       JUDGE CLIFTON:  And at any rate, I don't have any
  

21   solutions.  I just throw out a caution.  All right.
  

22           Any other questions for Mr. Zolin?  Mr. Zolin, thank
  

23   you so much.  You may step down.
  

24       MR. ENGLISH:  As long as the court reporter is okay, we're
  

25   prepared to proceed.  So I would call to the stand, Sue Taylor
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 1   for Leprino Foods.
  

 2       JUDGE CLIFTON:  Ms. Elliott, will this be 116?
  

 3       MS. ELLIOTT:  Yes.
  

 4       JUDGE CLIFTON:  All right.  116.
  

 5            (Thereafter, Exhibit Number 116, was
  

 6            marked for identification.)
  

 7       MR. ENGLISH:  This is Chip English.  What's being
  

 8   distributed is a five-page plus two, like six-page statement
  

 9   and two figures, total of eight pages all in one document.
  

10       JUDGE CLIFTON:  Please raise your hand if you do not yet
  

11   have a copy of 116.  It appears that everyone has a copy.
  

12   Ms. Taylor, is this your first time to testify in this
  

13   proceeding?
  

14       MS. TAYLOR:  Yes, it is.
  

15       JUDGE CLIFTON:  Would you raise your right hand, please,
  

16   and I'll swear you in.
  

17           Do you solemnly swear or affirm under penalty of
  

18   perjury that the evidence you will present will be the truth?
  

19       MS. TAYLOR:  Yes, I do.
  

20       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

21   name.
  

22       MS. TAYLOR:  My name is Sue Taylor.  S-U-E, T-A-Y-L-O-R.
  

23       JUDGE CLIFTON:  Thank you.  Mr. English, you may proceed.
  

24       MR. ENGLISH:  Thank you, your Honor.
  

25   /////
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 1                        DIRECT EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3      Q.  Good afternoon, Ms. Taylor.
  

 4      A.  Good afternoon, Mr. English.
  

 5      Q.  Would you proceed to read your Exhibit 116, through the
  

 6   end of your expertise, and before position.
  

 7      A.  Certainly.
  

 8          I am Sue Taylor, Vice President of Dairy Economics and
  

 9   Policy for Leprino Foods Company ("Leprino"),  headquartered in
  

10   Denver, Colorado.  Our business address is 1830 West 38th
  

11   Avenue, Denver, Colorado 80211.  Leprino operates nine plants
  

12   in the United States, manufacturing Mozzarella cheese and whey
  

13   products domestically, and marketing our products both
  

14   domestically and internationally.  Three of the nine plants are
  

15   located in the State of California and will be directly
  

16   impacted by the outcome of this hearing if a Federal Milk
  

17   Marketing Order (FMMO) is subsequently adopted through a
  

18   producer referendum.  Therefore, Leprino has a strong interest
  

19   in the decision by USDA as a result of this hearing.
  

20   Expertise
  

21           In my role as Vice President of Dairy Economics and
  

22   Policy at Leprino Foods, I am responsible for developing the
  

23   company's economic policy positions and advocating those
  

24   positions in appropriate forums, such as today's hearing.  I
  

25   have represented the company at all FMMO and California
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 1   Stabilization and Marketing Plan hearings that have related to
  

 2   cheese milk pricing over the last 20 years.
  

 3           My professional responsibilities have focused on dairy
  

 4   economics and policy issues since 1989, when I joined Sorrento
  

 5   Cheese as a Production Analyst and developed the Dairy
  

 6   Economist role.  From 1992 through 1994, I was a principal in a
  

 7   dairy economics and management consulting business, Dairy
  

 8   Management Concepts, which provided consulting services to a
  

 9   broad spectrum of dairy companies, most of whom operated
  

10   processing or manufacturing plants.  I have been at Leprino
  

11   since January 1995, leading the dairy economics, policy and
  

12   milk procurement efforts for roughly 20 years before
  

13   transitioning the milk procurement responsibilities to our
  

14   broader procurement group over the last year.
  

15           My educational background includes both Bachelor's and
  

16   Master's degrees from Cornell University in Agricultural
  

17   Education, with heavy emphasis on Agricultural Economics.
  

18   Immediately after my Bachelor degree, I taught High School
  

19   Agriculture.  Immediately after my Master's degree, I worked as
  

20   an Agricultural Loan Officer within the Farm Credit System,
  

21   managing a portfolio of dairy farm loans and mortgages on
  

22   behalf of Production Credit and Federal Land Bank.
  

23      Q.  So just going back for a moment to the bottom of
  

24   Page 1, in addition to Federal Milk Order hearings, you had
  

25   joined Leprino just prior -- lucky you -- to Federal Milk Order
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 1   Reform, correct?
  

 2      A.  Correct.
  

 3      Q.  And were you involved in that, that's not a hearing,
  

 4   were you involved in that entire effort as well for Leprino?
  

 5      A.  Correct.  I engaged in the informal rule making process
  

 6   that was part of the Reform.
  

 7      Q.  And that certainly involved cheese issues even as we're
  

 8   discussing today, correct?
  

 9      A.  Yes.
  

10      Q.  Continue with your statement, please.
  

11      A.  Position
  

12          Leprino supports the adoption of Proposal Number 2
  

13   developed by Dairy Institute of California if USDA promulgates
  

14   an FMMO that includes California.  I'll be testifying later in
  

15   the hearing on issues specifically related to the Class III
  

16   formula and other aspects of the Dairy Institute proposal.
  

17          My testimony today will focus upon Leprino's opposition
  

18   to mandatory regulated minimum price application to all milk
  

19   manufactured from Grade A milk within a geographic market.
  

20   Specifically, I am speaking in opposition to the pool plant
  

21   definition found in Section 1050.7(c) of the Cooperative
  

22   proposal (Proposal 1).
  

23      Q.  And let me interrupt you there.  And the Gremlins have
  

24   migrated completely over to us now.  The proposal that were
  

25   submitted were 1050, but I think the Department, the published
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 1   notice is 1051.  So that would be correct to be 1051.7(c).
  

 2      A.  Thank you, I referred back to --
  

 3      Q.  We all read it for days and missed it.
  

 4       JUDGE CLIFTON:  All right.  Ms. Elliott's right there.  So
  

 5   we're correcting on page 2, up four lines, we're striking the
  

 6   "0" just before the decimal point and making it be "1".
  

 7       MR. ENGLISH:  Please continue, Ms. Taylor.
  

 8       MS. TAYLOR:  This section defines a "plant that is located
  

 9   in the marketing area which during the month receives milk from
  

10   a producer located in the marketing area or from a cooperative
  

11   marketing the milk of a producer located in the market area,
  

12   pursuant to Section --" and I suspect that this also requires a
  

13   correction, 105, I believe that should be corrected to 1.9.
  

14       JUDGE CLIFTON:  Thank you, and Ms. Elliott already has it.
  

15   Thank you.
  

16       MS. TAYLOR:  -- (c)" as a pool plant under the Order.
  

17   Although the effect of this provision has been referred to as
  

18   "mandatory pooling" or "inclusive pooling", I think of it as
  

19   mandatory pricing since pricing and pooling are separate
  

20   activities and it is the market effects of mandatory
  

21   participation in minimum regulated pricing for all milk within
  

22   a geography that is at the root of my concern.
  

23           Although the California State Order has applied minimum
  

24   regulated pricing to all Grade A milk produced and processed in
  

25   the state for decades, it has not been without negative market
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 1   impacts.  The risks of setting the minimum regulated milk price
  

 2   too high in a system of biding minimum prices are significantly
  

 3   amplified.  These include, amongst other things, threats to the
  

 4   financial viability of manufacturers in the plant capacity they
  

 5   provide, and inefficient movement of milk in order to clear the
  

 6   market to out-of-area entities that are not subject to binding
  

 7   minimum regulated prices.  This inefficient movement of milk in
  

 8   order to clear surpluses, also results in lower producer
  

 9   returns due to increased cost to transport.  I and others will
  

10   speak in greater detail on these issues in later testimony,
  

11   supporting the class prices provisions of Proposal 2.
  

12           Another less obvious --
  

13       JUDGE CLIFTON:  Let me ask, is the pace at which the
  

14   witness is reading just about right?  Good.  Thank you.  You
  

15   may proceed.
  

16       MS. TAYLOR:  Thank you.
  

17           Another less obvious negative market consequence of
  

18   mandatory price and pooling is a reduction of competition
  

19   across manufacturing product classes.  In the context of a
  

20   largely manufacturing, of largely manufacturing milk sheds with
  

21   low Class I utilization and value, under a normally constructed
  

22   FMMO, marginal milk would tend to be bid into the higher valued
  

23   manufacturing complex.
  

24      Q.  Let me interrupt you there, if I may, what do you mean
  

25   by "manufacturing complex"?
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 1      A.  I'm referring to the combination of products made from
  

 2   the same hundred pounds of milk typically within a plant.  So
  

 3   on the cheese side, I'm referring to that combination of cheese
  

 4   and whey, with some butter, and I will go through in greater
  

 5   detail a graph that I have later in the presentation.  But I
  

 6   have valued essentially the same products that are in the
  

 7   Class III formula using the Class III yields.  So it is the
  

 8   combination of cheddar, whey, and butter, versus the nonfat dry
  

 9   milk butter combination.  So I think of it as the cheddar/whey
  

10   complex versus the butter/powder complex.
  

11      Q.  Thank you.  Please continue.
  

12      A.  Can you remind me where I left off?
  

13      Q.  Well, I interrupted you at the very end of the fourth
  

14   line at the word "complex" on page 3, and you are at the bottom
  

15   paragraph.
  

16      A.  Thank you.
  

17       JUDGE CLIFTON:  But before you continue I just want you to
  

18   tell me whether you want us to strike the "A" that's at the
  

19   beginning of the sentence.  You read it as if the A were not
  

20   there.  "You said in the context of largely "
  

21       MS. TAYLOR:  Yes, I would like to you strike the "A"
  

22   please, preceding largely.
  

23       JUDGE CLIFTON:  All right.  Ms. Elliott, thank you.  So now
  

24   you are starting with "this".
  

25       MS. TAYLOR:  Yes.
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 1           This happens today in areas without binding regulation,
  

 2   such as Idaho.  The competition for milk between cheese and dry
  

 3   milk plants in Idaho results in the bidding away of marginal
  

 4   milk from the lower valued use when there is a large price
  

 5   disparity.  The resulting increased production of the higher
  

 6   valued use product as a dampening effect on the product prices
  

 7   in that complex.  The reduction in production within plants
  

 8   with a lower valued use reduces the product surplus and
  

 9   contributes to affirming of finished product prices in that
  

10   complex.
  

11           However, in a regulatory scenario in which Grade A milk
  

12   cannot exist outside the regulated pricing system, and in which
  

13   the margins are neutralized across manufacturing complexes by
  

14   end product price formulas specific to the respective
  

15   complexes, there's little incentive to move milk to the higher
  

16   valued complex.  I believe that the California State Order
  

17   adoption of split prices for the manufacturing classes of
  

18   Class 4a and 4b in 1989 within the confines of mandatory
  

19   pricing and pooling, contributed to the divergence of values
  

20   and increased volatility for the cheese and butter, dry milk
  

21   complexes thereafter.  The divergence of product value later
  

22   resulted in USDA adopting split manufactured classes first,
  

23   through the Class III-A mechanism in the early '90's, and later
  

24   with the establishment of Class IV in Federal Order Reform.
  

25           Figure 1 (attached) shows the gross product values on a
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 1   milk equivalent basis using the yield factors that exist in the
  

 2   current FMMO Class III and IV formulas for the two complexes.
  

 3   Figure 2 (attached) shows the difference as defined by
  

 4   subtracting the gross Class IV value from the gross Class III
  

 5   value.  Make allowances are omitted from the analysis for
  

 6   simplicity.  Prior to California's establishment of separate
  

 7   milk prices for the cheese complex and the butter, dry milk
  

 8   complex in the late 1980's, marginal volumes of milk more
  

 9   easily moved to the complex yielding the higher returns.  In so
  

10   doing, the reduced production of the lower valued complex
  

11   resulted in an increase in prices for its products while the
  

12   increased production of the higher valued complex resulted in a
  

13   decrease in price for its product, driving toward price
  

14   convergence across the uses.  Wholesale shifts of milk between
  

15   the complexes were not required to effectuate the convergence
  

16   on committed milk moving on the margins was sufficient.  The
  

17   disparate values across the two complexes that developed after
  

18   California split the manufacturing class pricing, eventually
  

19   led to pressure to similarly split the manufacturing complex in
  

20   FMMO's.
  

21           Within the regulated milk supply, which includes all
  

22   Grade A milk under the existing Federal Order and under
  

23   Proposal 1, market signals --
  

24       JUDGE CLIFTON:  Would you begin again with that sentence,
  

25   please?
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 1       MS. TAYLOR:  Within the regulated milk supply which
  

 2   includes all Grade A milk under the existing California Order
  

 3   and under Proposal 1, market signals that ordinarily would
  

 4   compel a manufacturer to adjust output, increasing production
  

 5   when higher price signals, higher prices signal shortages, and
  

 6   decreasing production when lower prices signal surpluses, are
  

 7   negative -- or are negated by the parallel movement of cost
  

 8   with finished product values.  The lack of a margin-driven
  

 9   incentive to adjust production volumes results in a slower
  

10   adjustment to market surpluses and deficits of specific
  

11   finished products.  This lack of timely adjustment contributes
  

12   to a higher priced volatility for those finished products.  The
  

13   result is that milk from lower valued uses whose margins are
  

14   protected by the same system, remains more competitive than the
  

15   market would otherwise dictate.  In essence, road blocks exist
  

16   that dissuade milk from moving to its "highest and best"
  

17   manufactured use.
  

18           The ultimate consequence is that one class of
  

19   manufactured products may be in shortage at the same time that
  

20   another class of manufactured products may be in surplus.  That
  

21   inability to attract milk from lower valued manufacturing uses
  

22   to higher valued manufacturing uses, results in prices of
  

23   manufactured products pushing to greater extremes (both on the
  

24   high and the low side).  These prices are sustained for a
  

25   longer period of time than would be the case if differentials
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 1   in the economic value of those manufactured products allowed
  

 2   markets to move milk.  This volatility hurts producers,
  

 3   processors, and consumers, and the sustained disconnects are
  

 4   troublesome both at the producer and processor levels.  The
  

 5   different price levels create very different returns for
  

 6   producers across regions in the country depending upon
  

 7   investment in Class III and IV capacity in the region, and
  

 8   create challenges for processors, particularly in the export
  

 9   markets.
  

10           Although I'm critical of the market impacts of the
  

11   split manufacturing classes that exist both in California and
  

12   existing FMMO's, I'm not advocating a change in that structure
  

13   at this time.  But it is very important that if USDA
  

14   promulgates a California Federal Milk Marketing Order as a
  

15   result of this proceeding, mandatory minimum pricing of milk
  

16   for manufacturing not be adopted.  Adopting the same discretion
  

17   regarding the regulated price application in milk for
  

18   manufacturing that exists in all other FMMO's, will allow the
  

19   marketplace to work across greater volumes of milk, and I
  

20   believe, will result in the greater movement of milk into the
  

21   higher valued product complex at any given time.  That
  

22   increased responsiveness to market forces on 20 percent of the
  

23   US milk supply and of volume roughly equivalent to
  

24   New Zealand's total milk production will benefit the entire US
  

25   industry, including producers, processors, and consumers.
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 1      Q.  Thank you.  Thank you, Ms. Taylor.  Could you just turn
  

 2   to page 7 and Figure 1, and I know you have discussed the
  

 3   figure in your table.  Why don't you tell us what you did and
  

 4   what the chart shows here.
  

 5      A.  Certainly.  What we did was took the CME cheddar block,
  

 6   the CME AA butter, and the central whey price series for the
  

 7   period from January of 1985, actually, I should clarify that
  

 8   the CME didn't trade cheddar for a part of that, so in the
  

 9   earlier years it would be the National Cheese Exchange Cheddar
  

10   Price.  But we translated it into a hundredweight of milk gross
  

11   value by using the same yields that exist in the current
  

12   Class III formula.  And we did the same thing for the nonfat
  

13   dry milk and butter complex.
  

14      Q.  And what is Figure 2, on page 8?
  

15      A.  If I look at Figure 1, I identify that the differences
  

16   are not as clear just because of the scale on Figure 1.  And so
  

17   we added Figure 2 so that you could more clearly see the
  

18   differences between the Class III complex values and the
  

19   Class IV complex values.  And you can see that the differences
  

20   got over $6.00 just in one month, in 2004, with cheese being
  

21   above the butter powder values, and have almost reached $4.00
  

22   to the negative at times as well.  So this is simply to look at
  

23   those differences more clearly.
  

24      Q.  Even as I looked at Figure 1 initially, I sort of saw,
  

25   it sort of looked like they all tracked very closely.  But when
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 1   you do the subtraction and the scale, it gives you a different
  

 2   picture, correct?
  

 3      A.  Yes.
  

 4      Q.  Does Leprino have a practical ability to use Grade B
  

 5   milk?
  

 6      A.  No, we don't.  The products that we make, and the
  

 7   customers who we serve, require a Grade A milk supply.
  

 8      Q.  This testimony has addressed mandatory pooling.  Do you
  

 9   have any comments about disorderly marketing in California?
  

10      A.  At this point, I do not believe that disorderly
  

11   marketing exists.  To the extent that there has been market
  

12   dysfunction, it's been largely associated with periods when the
  

13   California Department of Food and Agriculture set a minimum
  

14   regulated price that exceeded the market clearing level, at
  

15   times stimulating overproduction at the dairy farm level, at
  

16   the same time as constraining plant capacity.  And that was,
  

17   that's been the cause of any market dysfunction, but on an
  

18   ongoing basis, I wouldn't consider that to be disorderly
  

19   marketing.
  

20      Q.  Turning to page 3 of Exhibit 116, in the carry over
  

21   paragraph when you say you think of mandatory pooling or
  

22   inclusive pooling as being mandatory pricing, and you say since
  

23   pricing and pooling are separate activities, could you explain
  

24   a little further what that concept means to you?
  

25      A.  Sure.  The point that I was trying to clarify there is
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 1   the potential confusion that might come along with somebody
  

 2   thinking that if you are part of the system, that, first of
  

 3   all, you have an option of whether to be in or not, but that
  

 4   the mandatory pooling would only apply to those who opt in.  So
  

 5   thinking about it in terms of clarifying between an individual
  

 6   handler pool and a market-wide pool, and I wanted to
  

 7   specifically address the, we're also talking about mandatory
  

 8   pricing that manufacturers are not being given the option of
  

 9   whether to be in or out.
  

10      Q.  Okay.  And also on page 3, could you elaborate, in the
  

11   second paragraph you have a statement that says, "this
  

12   inefficient movement of milk in order to clear surpluses also
  

13   results in lower producer returns due to increased cost to
  

14   transport."  Do you have any additional thoughts?  Could you
  

15   elaborate on that sentence?
  

16      A.  Certainly.  I'm aware at periods, of periods in the
  

17   same context as I already referred to, where the regulated
  

18   price overstimulated production beyond what willing plant
  

19   capacity would absorb in California, where milk was sold into
  

20   other states at a discount, and in addition to the delivered
  

21   price being at a discount below which a California plant could
  

22   buy that milk.  The producers also were absorbing the
  

23   transportation cost to get that milk out-of-state.  And so in
  

24   some cases it may be a return back to producers that's $5.00 or
  

25   $6.00 below what they could have gotten in California, had
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 1   there been flexibility in the California system to sell that at
  

 2   a market clearing price in California.
  

 3      Q.  Your Honor, I move the admission of Exhibit 116.
  

 4       JUDGE CLIFTON:  Does anyone wish to question Ms. Taylor
  

 5   before determining whether you have any objection to the
  

 6   admission into evidence of Exhibit 116?  Mr. Miltner?
  

 7                       CROSS-EXAMINATION
  

 8   BY MR. MILTNER:
  

 9      Q.  Good afternoon, Ms. Taylor.
  

10      A.  Good afternoon, Mr. Milton.
  

11      Q.  Perhaps these questions could come on cross, but I
  

12   think they speak to the construction of the tables, and so I
  

13   thought maybe this would be a better opportunity to talk about
  

14   it.  So am I correct that both Figures 1 and 2 you prepared, or
  

15   they were prepared under your direction?
  

16      A.  They were prepared under my direction.
  

17      Q.  And when the tables were prepared, were they prepared
  

18   using standard composition of milk, 3531?
  

19      A.  The Standard composition of milk which doesn't include
  

20   31, I believe, and on the protein side it is 2.99 and some
  

21   change.  But it is the standard composition at which
  

22   Federal Order prices are typically stated.
  

23      Q.  Okay.  I wanted to get a little bit more detail on the
  

24   yield you used to calculate that.  So for butter, what was the
  

25   yield per hundredweight that was used?
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 1      A.  Are you referring to the Class III or the Class IV
  

 2   formula?
  

 3      Q.  Let's start with -- well, let's do both.
  

 4      A.  Okay.  And I apologize, I did not bring up the yields
  

 5   for Class IV, so I may have to ask for a break to get those,
  

 6   but the Class III formula, the yield should be 9.6393 for
  

 7   cheddar block.
  

 8      Q.  Okay.
  

 9      A.  5.843 for whey.
  

10      Q.  Okay.
  

11      A.  And .4238 for butter.
  

12      Q.  Okay.  Thank you.
  

13       JUDGE CLIFTON:  Does anyone else wish to ask questions of
  

14   Ms. Taylor about Exhibit 116 before determining whether to
  

15   object?  No one.  Is there any objection to the admission into
  

16   evidence of Exhibit 116?  There are none.  Exhibit 116 is
  

17   admitted into evidence.
  

18            (Thereafter, Exhibit Number 116, was
  

19            received into evidence.)
  

20       MR. ENGLISH:  Your Honor, I suspected, and it turns out to
  

21   be correctly from the court reporter, that it appears to be
  

22   time for our afternoon break.
  

23       JUDGE CLIFTON:  Good.  And that -- that allows the
  

24   retrieval of the yield information on Class IV.  All right.
  

25           Let's take 15 minutes.  It's almost 4:00.  I mean, it
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 1   is almost 5 minutes 4:00.  Please be back and ready to go at 10
  

 2   minutes after 4:00.  4:10.
  

 3       (Whereupon, a break was taken.)
  

 4       JUDGE CLIFTON:  We're back on record at 4:10.  Mr. English?
  

 5       MR. ENGLISH:  Thank you, your Honor.
  

 6   BY MR. ENGLISH:
  

 7      Q.  Ms. Taylor, perhaps, did you rattle off a number a
  

 8   little too fast and want to correct the record and also add
  

 9   Class IV?
  

10      A.  Yes, certainly.  Thank you.  The Class III whey yield
  

11   that I quoted, I skipped a number.  And the correct yield
  

12   factor that was used in 5.8643.  I had omitted the 6.  And on
  

13   the Class IV yield, the butter yield that we used is 4.2385,
  

14   and the nonfat dry milk yield is 8.5982.  And I'll clarify on
  

15   the component levels as well.  So the component levels, at
  

16   standard assumption, the protein is 2.9915, which is the 3.1
  

17   protein in 100 pounds the skim, times .965, to get it to 100
  

18   pounds of standard milk with 3.5 fat.  And the other solids is
  

19   5.6935, again, 5.9 percent other solids in 100 pounds of skim,
  

20   multiplied by .965.
  

21      Q.  Okay.  We are going to have a test now and see who can
  

22   repeat that back, other than court reporter.  At this time,
  

23   your Honor, the witness is available for further examination by
  

24   others.
  

25       JUDGE CLIFTON:  Thank you.  Who would like to go first with
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 1   questions for Ms. Taylor?  Mr. Miltner?
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. MILTNER:
  

 4      Q.  Ryan Miltner, counsel for Select Milk Producers.
  

 5           My first question is, pertains to the last paragraph on
  

 6   page 3, in particular, the second half of that paragraph.  And
  

 7   without quoting the entirety of it, it seems to me that what
  

 8   you are describing I would lump in the category of simple
  

 9   supply and demand responses.
  

10      A.  That would be correct.
  

11      Q.  Okay.  Moving on to, actually it starts in that
  

12   paragraph and carries over, and I appreciate your explanation
  

13   of what you meant by complex, because that was a question I had
  

14   as well.
  

15          To delve into that a little bit more, when you, when
  

16   you think of a manufacturing complex in this context, is it a
  

17   single plant or is it more of an aggregate of all the plants in
  

18   a particular market or does it not matter?
  

19      A.  I'm thinking of it more in aggregate and some plants
  

20   may have more flexibility to alter volumes and through-put than
  

21   others.  I'm thinking of it in a broader market context.
  

22      Q.  Okay.  Looking at the Figure 2, obviously, the figure
  

23   represents what it, what it purports to be the difference
  

24   between the Class III gross value and the Class IV gross value
  

25   as you have calculated it.  What is the take away you want the
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 1   Secretary and the rest of us to pull from that?
  

 2      A.  That the variance between the two returns has increased
  

 3   over time, and that that difference, that disconnect between
  

 4   the butter powder value and the cheese value can be sustained
  

 5   for longer periods.  And my contention, there are several
  

 6   factors that have contributed to this over this time, and there
  

 7   are lots of things going on in the market.  But my contention
  

 8   is that with the volume of milk that in 1989 started to get
  

 9   isolated from the market forces by the split manufactured value
  

10   pricing, in the context of mandatory pooling, these disconnects
  

11   are both greater in value, as well as more sustained over a
  

12   period than you would have if we didn't have the mandatory
  

13   application of pricing and pooling in California.  And my
  

14   encouragement for a take away for the Secretary would be not to
  

15   make the same mistake in the promulgation of a Federal Order
  

16   rule.
  

17      Q.  In preparing your testimony, were there other
  

18   variations on this chart that you considered presenting other
  

19   than this one?
  

20      A.  No.
  

21      Q.  You stated in your testimony that you excluded the
  

22   impact of make allowances for simplicity.  I don't want to put
  

23   a word in your mouth.  Was it simplicity was the word that you
  

24   chose?  Yes.  Make allowances are omitted from the analysis for
  

25   simplicity.
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 1      A.  Correct.
  

 2      Q.  Did you or anyone else undertake the complexity of
  

 3   looking at this with the make allowances in it?
  

 4      A.  We did not.
  

 5      Q.  Did you or anyone else calculate what the net effect of
  

 6   make allowances are on the gross value for either Class III or
  

 7   Class IV, aside from this chart?
  

 8      A.  No, that is easily calculable under the present
  

 9   formula.  Quite honestly, given the timeframe at which we were
  

10   putting this together, for one, we didn't have explicit make
  

11   allowances for all of those product complexes going back to the
  

12   beginning of the period, and the additional complexity I didn't
  

13   think would add any value.
  

14      Q.  Let's talk about dairy math.  If one were to take the
  

15   current make allowances and multiply times the yields that you
  

16   have testified to, and aggregated those for each class, would
  

17   that, would you believe that would provide us with the overall
  

18   make allowance impact for the gross values in your figure?
  

19      A.  It would for recent times, it doesn't necessarily, it
  

20   may change the intersection on the axis.  It doesn't
  

21   necessarily change the conclusion.
  

22      Q.  And obviously as you go back and make allowances
  

23   change, or perhaps make allowances don't go back all the way to
  

24   '85, my history doesn't go back quite that far, but I don't
  

25   think they go back that far.  So you would have to do that, if
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 1   for the -- let me back up.  To incorporate that for the
  

 2   entirety of the period in your figure, there would be multiple
  

 3   make allowances for the same product, right?
  

 4      A.  Correct.  And then we would get into an argument on
  

 5   what the appropriate make allowance is, and whether a policy
  

 6   was incorrect at a given time, so we're keeping it simple.
  

 7      Q.  We won't do that today.  I have done some back of the
  

 8   envelope calculations, and it seems to me that the aggregate
  

 9   make for Class III is somewhere in the neighborhood of $3.20
  

10   plus or minus, and that the aggregate make allowance for
  

11   Class IV is somewhere around $2.20.  Does that sound reasonable
  

12   to you?
  

13      A.  I have not looked at them in sometime.  So if you have
  

14   done the math, I'll start with that framework.  But I cannot
  

15   confirm them at this point.
  

16      Q.  Okay.  Without confirming them, and assuming my math is
  

17   in the ballpark, and there's somewhere between 90 cents and a
  

18   dollar's difference in the make costs between the two classes,
  

19   that would reduce the spread between the two by that same
  

20   amount, correct?
  

21      A.  Yes.
  

22      Q.  Would if you were to reduce the spread by that 90 cents
  

23   to a dollar, does that change at all what you would like us to
  

24   take away from the figure?
  

25      A.  The variability would continue to be the same.  The
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 1   percent of the time that it's positive versus negative would
  

 2   shift, the X-axis, or the Y-axis intersect would shift, but I
  

 3   don't believe that the conclusion would shift.
  

 4      Q.  Okay.  Thank you.  That's all I have.
  

 5       JUDGE CLIFTON:  Mr. Vetne?
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. VETNE:
  

 8      Q.  John Vetne for Hilmar Cheese.
  

 9           I'm just trying to understand.  Bottom of page 5, last
  

10   paragraph, second sentence, "but it's very important that if
  

11   USDA promulgates a California Federal Milk Marketing Order as a
  

12   result of this proceeding, mandatory minimum pricing of milk
  

13   for manufacturing not be adopted."
  

14           You are there, as I read that, essentially, you are
  

15   referring to mandatory pooling of all milk and manufacturing
  

16   classes; is that correct?
  

17      A.  Correct.
  

18      Q.  Okay.  Which essentially is what the California State
  

19   Order system has now, correct?
  

20      A.  Correct.
  

21      Q.  And under a system where all manufacturing milk is
  

22   mandatorily pooled, the movement of raw producer milk to
  

23   highest and best manufacturing uses is inhibited; is that
  

24   correct?  Am I reading that correctly?
  

25      A.  Yes.
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 1      Q.  Okay.  So let me -- good, my understanding so far is
  

 2   good.  Let me continue.
  

 3           So if in a regulated system with two manufacturing
  

 4   classes, you would expect as a matter of pure economic
  

 5   incentive, for milk to seek a market outlet in a class where
  

 6   the revenue exceeds the blend price, that would be the depooled
  

 7   class, correct?
  

 8      A.  Yes.
  

 9      Q.  Okay.  And in milk moving towards that higher revenue
  

10   class because of the availability of those revenues, eventually
  

11   there would be more of that product produced and the market
  

12   value of those products would adjust, and eventually come down;
  

13   is that also correct?
  

14      A.  Correct.
  

15      Q.  And at the same time, with respect to the less valuable
  

16   class, economic incentive would be to draw milk, raw producer
  

17   milk, away from the less remunerative class and put it into the
  

18   class where you can get a premium market price above the blend,
  

19   correct?
  

20      A.  Correct.
  

21      Q.  And as a result, there would be a relative shortage
  

22   there would be less available milk for that less remunerative
  

23   class, and the prices of product in that class would go up, and
  

24   eventually there would be some kind of closer convergence, and
  

25   it would happen sooner, correct?
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 1      A.  Correct.
  

 2      Q.  I got it.  Thank you.
  

 3       JUDGE CLIFTON:  Who next has questions for Ms. Taylor?
  

 4   Mr. Beshore?
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. BESHORE:
  

 7      Q.  Marvin Beshore.  Good afternoon, Ms. Taylor.
  

 8      A.  Good afternoon, Mr. Beshore.
  

 9      Q.  Just some basic background, and probably not much more
  

10   here.
  

11          Leprino has nine plants in the United States, as you
  

12   have indicated.  Three are in California.  The other six, could
  

13   you tell us where they are?
  

14      A.  Certainly.  One straddles the New York-Pennsylvania
  

15   border, Waverly, New York-Sayre, Pennsylvania, I believe it is,
  

16   combination, one plant.  One is in Remus, Michigan; one is in
  

17   Allendale, Michigan; one is in Ft. Morgan, Colorado; one is in
  

18   Greeley, Colorado; one is in Roswell, New Mexico.  And the
  

19   three in California are, there's one in Tracy and two in
  

20   Lemoore.
  

21      Q.  Okay.  So I just want to talk about the non-California
  

22   plants, briefly.  Those are all nonpool plants, correct?
  

23      A.  Correct.
  

24      Q.  Okay.  In relation to the Federal Order system?
  

25      A.  Yes, correct.
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 1      Q.  And they are supplied by contracts with Cooperative
  

 2   associations?
  

 3      A.  That's correct.
  

 4      Q.  Okay.  And those contracts are long-term contracts, are
  

 5   they not?
  

 6      A.  They are.
  

 7      Q.  And for specified volumes of milk required at the
  

 8   plants?
  

 9      A.  Yes, with some nuances.
  

10      Q.  Okay.  With some ranges of --
  

11      A.  Seasonal balancing is provided.
  

12      Q.  Okay.  And while they are nonpool plants, the contracts
  

13   are based on Federal Order prices, are they not?
  

14      A.  Yes.
  

15      Q.  Class prices.
  

16      A.  Yes.
  

17      Q.  Without getting going any further than this, they are
  

18   at least minimum class prices, federally, correct?
  

19      A.  We are also from time to time offered milk at below
  

20   Federal Order minimums by that supplying cooperative.
  

21      Q.  Okay.  So the average price paid by your plants on, you
  

22   know, throughout the year, year-to-year, is at least Federal
  

23   Order minimum price, is it not?
  

24      A.  Yes, it is.
  

25      Q.  Okay.

5317



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI

 1       JUDGE CLIFTON:  Might I interrupt for some spellings,
  

 2   Mr. Beshore?
  

 3       MR. BESHORE:  Absolutely.
  

 4       JUDGE CLIFTON:  I don't know all the towns that you
  

 5   mentioned for the plants that are not in California.  I do know
  

 6   how to spell Ft. Morgan, and Greeley, Colorado, and Roswell,
  

 7   New Mexico.  But the others I need help with all of them.
  

 8       MS. TAYLOR:  Certainly.  Waverly is W-A-V-E-R-L-Y; and
  

 9   Sayre, Pennsylvania, where the southern part of the plant is,
  

10   is S-A-Y-R-E; Remus, R-E-M-U-S; Allendale, A-L-L-E-N-D-A-L-E.
  

11       JUDGE CLIFTON:  Thank you.
  

12   BY MR. BESHORE:
  

13      Q.  Now, with respect to the, you know, your comments about
  

14   milk moving to higher value and lesser valued circumstances.
  

15   Lesser value uses.  If butter and powder is a really strong
  

16   market at a really good price, you don't expect your
  

17   Cooperatives supplying your cheese plants for the volumes you
  

18   need to move that volume to the higher valued use, do you?
  

19      A.  There are times -- we work very closely with our
  

20   Cooperative to try TO accommodate both their needs while they
  

21   accommodate our needs, depending upon the overall supply and
  

22   demand balance.  So there is some flexibility at times,
  

23   depending upon our inventory levels and customer needs.
  

24      Q.  Well, I appreciate that.  But when we're talking about
  

25   the market moving in ways that, that reflects substantial
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 1   differences in those prices, I mean, you don't want your
  

 2   supplier to just play that market back and forth, you need a
  

 3   committed supply of milk for your product needs; isn't that
  

 4   correct?
  

 5      A.  Certainly we need a committed that coordinates with our
  

 6   overall business.  But there are, at times, when you have
  

 7   significant surpluses in the base commodity products of cheddar
  

 8   and butter powder.  There are times when there's some marginal
  

 9   milk available across the system, across the marketplace at
  

10   large that can move, and we don't need wholesale plant shut
  

11   downs.  It is incremental milk supplies that need to move, and
  

12   that will force the price convergence.
  

13      Q.  Okay.  So that milk moves if there's capacity to move
  

14   it to, correct?
  

15      A.  Correct.
  

16      Q.  Okay.  And when you are talking about butter powder
  

17   capacity, the Federal Order system, basically you are talking
  

18   about Cooperative investments; isn't that correct?
  

19      A.  There has been some proprietary investment as well, in
  

20   the powder side in particular in more recent years.  What I
  

21   would observe on the butter powder capacity side outside of
  

22   California, is once California adopted the split manufacturing
  

23   classes, there was an extended period where the overall returns
  

24   on the butter powder complex fell short of the cheese and whey
  

25   complex, and it was increasingly difficult for entities to
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 1   maintain that butter powder capacity.  And I would say part of
  

 2   that was, you know, an artifact of the California change.
  

 3   Therefore, there has not been as much capacity, flex capacity,
  

 4   to move milk back and forth until very recent years when world
  

 5   market prices pulled that complex up to a point where it
  

 6   incented additional capacity.
  

 7      Q.  But just to be clear, the years you are talking about
  

 8   there were like the '80's and the '90's when the III-A issues
  

 9   were, arose in the Federal Order system because of California
  

10   pricing?
  

11      A.  It would be in the '90's.
  

12      Q.  Early '90's?
  

13      A.  Right.  California shifted over.  My understanding is
  

14   that they had designated a separate class for cheese milk
  

15   versus butter powder milk, but they were setting it on a single
  

16   price until a period in 1989.
  

17      Q.  Okay.  So in the Federal Order system, not talking
  

18   about California now, in the Federal Order system, the great
  

19   majority of the butter powder capacity, until maybe some very
  

20   recent proprietary investment of which I'm not sure I'm aware,
  

21   but it has been on the Cooperative side; is that correct?
  

22      A.  Yes, is largely been maintained by cooperatives.
  

23      Q.  Okay.  I think that's all I have.  Thank you.
  

24       JUDGE CLIFTON:  Who else has questions for Ms. Taylor?
  

25   Dr. Schiek?
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 1                        CROSS-EXAMINATION
  

 2   BY DR. SCHIEK:
  

 3      Q.  William Schiek.
  

 4           Good afternoon, Ms. Taylor.
  

 5      A.  Good afternoon, Dr. Schiek.
  

 6      Q.  I know we're talking a little bit here about pooling
  

 7   issues, not pricing per se, but I guess I wanted to ask you
  

 8   about the importance of market clearing prices, setting prices
  

 9   on a regulated system that are market clearing.  Is that just
  

10   an issue that is important in the mandatory pooling environment
  

11   or is it important in other voluntary pooling environments as
  

12   well, and what's the difference?
  

13      A.  I believe it is universally important, but probably
  

14   even more critical in a mandatory pooling scenario.  But it is
  

15   still important under voluntary scenarios, because you have
  

16   manufactured capacity that is needed to balance the Class I
  

17   market in some regions of the country where you need to
  

18   participate in the regulated system in order, and get the pool
  

19   draw in order to be competitive at the farm level.  And so
  

20   setting the price level in areas above the market clearing
  

21   level, you know, even if it is voluntary.  And as a practical
  

22   matter, in order to compete in the marketplace, you need to
  

23   participate.  So it, it's important to be market clearing
  

24   regardless, but it is even more critical in a mandatory system.
  

25      Q.  And why is that more critical in a mandatory system?
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 1      A.  If you over value the milk, you are going to have a
  

 2   scenario similar to what California experienced in 2007, where
  

 3   you over stimulate milk production at the same time as plant
  

 4   capacity is at risk.  And we had, we'll go into more detail
  

 5   next week in my testimony.  But several cheese plants that were
  

 6   at financial risk, some closed, some defaulted on their
  

 7   producer payments for a period and were at risk of closure, and
  

 8   so you are sending a market signal that's completely
  

 9   inappropriate that, you know, essentially ends up with a lot of
  

10   inefficient movement of milk.
  

11      Q.  Okay.  In your discussion about market clearing in a
  

12   voluntary pooling system, I, just make sure, maybe I didn't
  

13   understand but just to make sure I got it right.  Are you, is
  

14   it, is what you said, if I could say it differently, basically,
  

15   if you are in a voluntary system and the system isn't market
  

16   clearing, even if you have the option to opt out, you are being
  

17   basically shut out from the pool draw so it's kind of like a
  

18   choice between two bad choices, right?  Is that accurate?
  

19      A.  Correct.
  

20      Q.  Okay.  On page 5 of your testimony you mention, you
  

21   talk about roadblocks existing to dissuade milk from moving to
  

22   its highest and best manufactured use.  And I wondered if you
  

23   could explain a little bit more about why having milk moved to
  

24   its highest best manufactured use is important or desirable?
  

25      A.  Certainly from the producer perspective, having a
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 1   higher percentage of the milk that's moving into the higher
  

 2   valued class increases the blend price and the pay out to
  

 3   producers.  From an overall market perspective, if you think
  

 4   about the impact on volatility, and this goes back to my
  

 5   argument that if you don't have the milk moving to the higher
  

 6   and best use, you end up with higher price levels on the
  

 7   product in shortage that kills off demand in this volatility.
  

 8   If -- if you don't have it moving and have that increased
  

 9   volatility, essentially you start killing off demand, both
  

10   domestically and internationally.  And so overall, I would
  

11   argue that it is not just processors who lose as they have
  

12   difficulty managing that volatility and satisfying the customer
  

13   needs, ultimately it is also the producers, because they lose
  

14   the market due to that -- that damage that comes from the
  

15   extremely high prices.  You just don't have the market
  

16   adjusting and moderating in a way that can continue to drive
  

17   demand forward.
  

18      Q.  Okay.  So is this, is that what you were referring to
  

19   when you said this volatility hurts producers, processors, and
  

20   consumers a little bit farther down on the page?
  

21      A.  It is.
  

22      Q.  Okay.  Kind of following up on one Mr. Miltner's
  

23   questions.  He was talking about the difference in the
  

24   manufacturing allowance on a per hundredweight basis.  And I
  

25   frankly, haven't look at the numbers recently either.  But I
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 1   was wondering, do you have kind of a, some knowledge of the
  

 2   cost of building a plant that handles a specified volume of
  

 3   milk, let's say if I was talking about a five million, four
  

 4   million pound a day plant, that wondering about the relative
  

 5   costs of building a butter powder facility versus a cheese whey
  

 6   facility, do you have any, can you enlighten me on that
  

 7   difference?
  

 8      A.  Well, I can tell you that Jim Leprino thinks we spend
  

 9   too much money on every plant, but beyond that, my
  

10   understanding is for a more generic cheddar plant even, the
  

11   cost of the facility is significantly higher than for a butter
  

12   powder plant of the same capacity.  I don't have, off the top
  

13   of my head, the specific factor, but it's significantly higher
  

14   cost of capital, as well as higher technical resources
  

15   typically required in order to operate the plant.
  

16      Q.  Okay.  Okay.  I think that's all I had.  Thank you.
  

17       JUDGE CLIFTON:  Who next will question Ms. Taylor?  Shall I
  

18   invite redirect before I ask if you have questions?  Is there
  

19   any redirect?
  

20       MR. ENGLISH:  Good invitation, but no.
  

21       JUDGE CLIFTON:  There is none.  Mr. Francis, do you have
  

22   questions?
  

23                        CROSS-EXAMINATION
  

24   BY MR. FRANCIS:
  

25      Q.  Will Francis, USDA.  Just a couple questions to follow
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 1   up.  On page 5, I think I know the answer, but I want to make
  

 2   sure.  In that middle paragraph, you make a statement about
  

 3   "these prices are sustained for a long period of time then
  

 4   would be the case if differentials in economic value of those
  

 5   manufactured products allowed markets to move milk."  When you
  

 6   refer to move, you are not necessarily referring to a physical
  

 7   transportation, but the choice to go into, as you describe it,
  

 8   the cheese complex versus the butter powder complex?
  

 9      A.  Correct.
  

10      Q.  Okay.  And in other areas, you used the similar terms
  

11   but I think I could understand the context of that choice.
  

12      A.  That's correct.
  

13      Q.  Okay.  And earlier on you were asked a question about
  

14   disorderly marketing in California, and you made a distinction
  

15   between disorder or disorderly and dysfunction.  Can you
  

16   elaborate a little more on the distinction and why you used
  

17   that word?
  

18      A.  I'm not sure it was so well-intentioned as to explain
  

19   it.  Other than not wanting to get tangled up in the whole
  

20   debate on the statute and disorderly marketing.  You know, the,
  

21   I think you could use the two words interchangeably.  I don't
  

22   think that at this time there's disorder in the California
  

23   market.  But in 2007, whether you call it dysfunction or
  

24   disorderly marketing, there was -- there were some real issues
  

25   where there were inefficiencies and incorrect market signals.
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 1   But again, that was associated with setting of regulated price
  

 2   above market clearing levels in the context of mandatory
  

 3   participation in the regulated price.
  

 4      Q.  Fair enough.  That's all we have at this time.
  

 5          Thank you.
  

 6       JUDGE CLIFTON:  Mr. Beshore?
  

 7                        CROSS-EXAMINATION
  

 8   BY MR. BESHORE:
  

 9      Q.  Okay.  Thank you.  Marvin Beshore.
  

10           Do I understand your testimony, Ms. Taylor, to be that
  

11   the periodic, the occasional movement of milk out of California
  

12   that's been referenced here back in '07, '08, and maybe, maybe
  

13   some in 2012, I'm not sure, but the occasional times when
  

14   milk's moved out, your testimony is that that's been a product
  

15   of the overpricing of milk to producers in California?
  

16   Regulated minimum price being too high causing an excess
  

17   production of milk in California?
  

18      A.  Milk can move out of California for a variety of
  

19   reasons.  There were particular times, and particularly in
  

20   2007, when it was a period of surplus, and the combination of
  

21   strong milk production with reduced plant capacity, willing
  

22   plant capacity, would lead me to believe that yes, it was the
  

23   over valuation of milk at that point 4b level that flowed
  

24   through to producers and provided that incentive for them to
  

25   continue to produce higher levels of milk than was demanded in
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 1   this market.
  

 2      Q.  Okay.  So if you are looking at those, if you are
  

 3   evaluating whether the regulatory prices are too high, or out
  

 4   of line, in that context, would you also want to evaluate
  

 5   whether the regulatory system is creating uneconomic incentives
  

 6   for milk to be coming into the state and taking up plant
  

 7   capacity because of regulatory price differences and factors?
  

 8      A.  Certainly.  Particularly when you get into the Class I
  

 9   market, for which I'm not an expert, the competitive dynamic
  

10   with surrounding areas is very important.
  

11      Q.  And -- okay.  So in fact, if in-state milk was,
  

12   in-state capacity was being taken up by out-of-state milk
  

13   coming in because of distortions in that market, you have to
  

14   look at that with respect to the milk going out in terms of the
  

15   total operation of that regulatory system of prices?  Fair?
  

16      A.  Yes, I would think you would want to understand what's
  

17   going on and milk flows all directions.
  

18      Q.  Okay.  Thank you.
  

19       JUDGE CLIFTON:  Mr. Francis.
  

20                        CROSS-EXAMINATION
  

21   BY MR. FRANCIS:
  

22      Q.  Will Francis, USDA.
  

23          Just on Figure 1 I just had one other additional
  

24   question about the prices that you used.  I think you said for
  

25   the Class III you used the CME block cheddar and the CME butter
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 1   price, but I didn't catch what you used for a whey price.
  

 2      A.  I believe that that was the central whey, central
  

 3   state's whey price.
  

 4      Q.  As reported by Dairy Market News?
  

 5      A.  As reported by Dairy Market News and picked up through
  

 6   the annual statistics.
  

 7      Q.  And --
  

 8      A.  A monthly average basis.
  

 9      Q.  Okay.  And for the Class IV nonfat dry milk price?
  

10      A.  I believe that was also Central State's.  I probably
  

11   should go back and confirm that it's a consistent price series,
  

12   that's a price series that I had embedded in another
  

13   spreadsheet.  I think Dairy Market News has defined the region
  

14   slightly differently over time, and so if you would like, I can
  

15   provide at a different time the specifics segments of time, if
  

16   it did, in fact, change.
  

17      Q.  But for the whey and the powder, nonfat dry milk, you
  

18   used basically the Dairy Market News data with some potential
  

19   variation depending on the region that was surveyed?
  

20      A.  Correct.  With an attempt to be consistent in the
  

21   application to the extent we could.
  

22      Q.  Yep.  Thank you.
  

23       JUDGE CLIFTON:  Who else has questions for Ms. Taylor?
  

24   Mr. Francis, do you want her to retrieve that information for
  

25   you for tomorrow as to what regions might have been involved in

5328



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI

 1   the pricing of the whey?
  

 2       MR. FRANCIS:  I think we're very familiar with Dairy Market
  

 3   News and I think I understand from the response, so I'm
  

 4   sufficient.  We don't need any further follow up thank you.
  

 5       JUDGE CLIFTON:  Thank you.  Are there any other questions
  

 6   for Ms. Taylor?  There are none.  You may step down.  Thank you
  

 7   so much.  Thank you.  And it is time for our nightly report.
  

 8   Chip English speaking.
  

 9       MR. ENGLISH:  Remember that Maine weather forecast.  So,
  

10   your Honor, we have made it through, almost through six weeks
  

11   of the hearing, and I think, if I don't waive any privilege,
  

12   people on my side of the aisle, or at least on my tables, would
  

13   probably tell you that I have begged, flogged, done what I can,
  

14   I just don't have a lot of witnesses for tomorrow.  And I
  

15   mentioned as to a couple people off record, and even while
  

16   Ms. Taylor was on the stand, one of my witnesses moved from
  

17   Friday to Monday.
  

18       JUDGE CLIFTON:  And you wanted flow to go the other way?
  

19       MR. ENGLISH:  And I wanted the flow to go the other way,
  

20   yes.  The flow of witnesses has been inefficient.  Inefficient
  

21   movement of witnesses.  And, of course, you know, you can't
  

22   ever predict the cross-examination.  I might have predicted
  

23   that Ms. Taylor wasn't done today.  So I have two witnesses for
  

24   tomorrow, down from three or four.
  

25           I have a Mr. Barry Murphy with BESTWHEY, all one word,
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 1   all caps, B-E-S-T-W-H-E-Y.  And I have returning to the stand,
  

 2   Mr. Rob Blaufuss from Dean Foods with respect to the issue of
  

 3   plant definitions.  So --
  

 4       JUDGE CLIFTON:  And Mr. Barry, what's his last name?
  

 5       MR. ENGLISH:  Barry Murphy, M-U-R-P-H-Y.
  

 6       JUDGE CLIFTON:  M-U-R-P-H-Y.  And his first name is spelled
  

 7   how?
  

 8       MR. ENGLISH:  I believe B-A-R-R-Y.  And I understand we
  

 9   might have -- I understand he has quite the Irish brogue.  So
  

10   Mr. English will be directing Mr., the Irish Murphy.
  

11       JUDGE CLIFTON:  You said Mr. English will.
  

12       MR. ENGLISH:  Yeah, Mr. English will be directing the Irish
  

13   Murphy.  And your Honor, all I can say is after six weeks, if
  

14   we have one short day as a result, you know, I apologize.  I
  

15   have done what I can.  At least it's a Friday, and I can assure
  

16   you I have done everything, including losing sleep, sending
  

17   e-mails at 5:00 a.m., making phone calls, and at some point I
  

18   am not at all in control of the circus.
  

19       JUDGE CLIFTON:  Now, I have a witness for tomorrow, and
  

20   that is Tom Van Nortwick, T-O-M, V-A-N, space, N-O-R-T-W-I-C-K.
  

21   This is the gentleman that I have asked to testify.  I don't
  

22   think his testimony will be long.  But he is the publisher of
  

23   "Agribusiness Publications".  So, when he comes, he often
  

24   comes, takes some pictures, makes sure we have chocolate milk.
  

25   When he comes, I would like to try to put him on so that we
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 1   don't keep him too long.  So hopefully that will work out.
  

 2       MR. ENGLISH:  Your Honor, with my witness list, I think
  

 3   that isn't going to be an issue now.  Again, remember the Maine
  

 4   weather forecast, it is a beautiful Friday so look for fog.
  

 5       JUDGE CLIFTON:  All right.  Are there any announcements
  

 6   about tomorrow or, since tomorrow is Friday, any reminders
  

 7   about next week or anything further out than that?
  

 8           Laurel May, we always like to hear it from you.
  

 9       MS. MAY:  Laurel May.  Monday we're -- Monday we're going
  

10   to the auditorium.  Facilities are limited there.  Also, we
  

11   will not be having refreshments that day, and we are not
  

12   allowed to eat in that room, so kind of plan to drink ahead and
  

13   snack outside or something.
  

14       JUDGE CLIFTON:  Very fine.  And those of you who did go in
  

15   there, know that there are very few electrical plugs, so you
  

16   will need to come with your laptops fully charged.  And if you
  

17   have any opportunity to recharge them during lunch, that will
  

18   be smart.  Okay.  Good.  Is there anything else before we go
  

19   off record?  Nothing.  We go off record at 4:53.
  

20       (Whereupon, the evening recess was taken.)
  

21                            ---o0o---
  

22
  

23
  

24
  

25
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 1          FRIDAY, OCTOBER 30, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We are back on record on October 30, 2015.
  

 3   It is a Friday.  It's approximately 9:01 in the morning.  This
  

 4   is Day 27 of the milk hearing.  We are in Clovis, California.
  

 5           My name is Jill Clifton.  I'm the United States
  

 6   Administrative Law Judge whose been assigned to take in the
  

 7   evidence in this hearing.  Evidence consists of testimony and
  

 8   exhibits.  We have had lots of both.
  

 9           I would like now to take the appearances of others who
  

10   are participating in the hearing, beginning with my fellow USDA
  

11   employees.
  

12       MR. FRANCIS:  Good morning, William Francis, F-R-A-N-C-I-S,
  

13   Dairy Marketing Specialist with USDA AMS Dairy Programs.
  

14       MS. MAY:  Good morning, Laurel May, USDA, AMS, Dairy
  

15   Program.
  

16       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

17   Assistant to the Deputy Administrator Dairy Programs
  

18   Agriculture Marketing Service.  Don't forget to fall back this
  

19   weekend.
  

20       MS. ELLIOTT:  Pamela Elliott, E-L-L-I-O-T-T, I'm a
  

21   Marketing Specialist with USDA AMS Dairy Program.
  

22       MR. MYKRANTZ:  John Mykrantz, M-Y-K-R-A-N-T-Z, Pacific
  

23   Northwest and Arizona Orders as an Agricultural Economist on
  

24   detail with Dairy Programs.
  

25       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
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 1   Agricultural Economist for the Upper Midwest Milk Marketing
  

 2   Order Federal Order 30, on detail to AMS Dairy Programs.
  

 3       MR. HILL:  Brian Hill, B-R-I-A-N, H-I-L-L, an Attorney with
  

 4   the Office of the General Counsel.  Six weeks down, three,
  

 5   four, five, six to go.
  

 6       MS. CHILUKURI:  Good morning, Rupa Chilukuri, R-U-P-A.
  

 7   C-H-I-L-U-K-U-R-I, I'm also an Attorney with the Office of the
  

 8   General Counsel.
  

 9       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

10   B-E-S-H-O-R-E, Attorney for the Proponents of Proposal
  

11   Number 1, California Dairies, Dairy Farmers of America, and
  

12   Land O'Lakes.
  

13       MR. VLAHOS:  John Vlahos, J-O-H-N, V-L-A-H-O-S, of the law
  

14   firm of Hanson Bridgett, H-A-N-S-O-N, B-R-I-D-G-E-T-T,
  

15   co-counsel for the same clients as Mr. Beshore.
  

16       MR. SCHAD:  Good morning, my name is Dennis Schad,
  

17   S-C-H-A-D, I work for Land O'Lakes.
  

18       MR. ENGLISH:  Good morning, my name is still Chip English,
  

19   C-H-I-P, E-N-G-L-I-S-H, I'm with the law firm of Davis, Wright,
  

20   Tremaine, with my principal office in Washington, DC, and I'm
  

21   here on behalf of Proponents of Proposal 2, the Dairy Institute
  

22   of California.  And in case you have missed the signs, there's
  

23   a marathon on Sunday and most of the roads are shut down.  I
  

24   think that's also why we're not in the main room in this
  

25   building, because that's where it is going to start.
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 1       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y, V --
  

 2   as in Victor -- U-L-I-N, I'm also an Attorney with Davis,
  

 3   Wright, Tremaine, representing the Dairy Institute of
  

 4   California.  And I would like to wish everyone a Happy
  

 5   Halloween, including Mr. Miltner, my comrade-in-arms.
  

 6       MR. SCHIEK:  Good morning, William Schiek.  S-C-H-I-E-K,
  

 7   with the Dairy Institute of California.
  

 8       MR. MURPHY:  Good morning, I'm Barry Murphy, M-U-R-P-H-Y, I
  

 9   represent a consulting firm called BESTWHEY, LLC, based in
  

10   San Francisco, California.
  

11       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

12   with the Dean Foods Company.
  

13       MR. DeJONG:  James DeJong, D-e, J-O-N-G, Dairy Policy
  

14   Economic Analyst with Hilmar Cheese Company, dairy farmer-owned
  

15   manufacturer of cheese, whey, and milk powder.
  

16       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N, with Hilmar
  

17   Cheese.
  

18       MR. VETNE:  John Vetne, I'm also a representative for
  

19   Hilmar Cheese.
  

20       MR. RAMIREZ:  Good morning, Miguel Ramirez, R-A-M-I-R-E-Z,
  

21   with Leprino Foods in Denver, Colorado.
  

22       MR. VU:  Hi, I'm Bao Vu, that's B -- as in boy -- A-O, las
  

23   is Vu, V -- as in Victor -- U, I'm with the law firm Stoel
  

24   Rives and we represent the California Producer Handlers
  

25   Association and the Ponderosa Dairy.  Thank you.
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 1       MR. VANDENHEUVEL:  Good morning, Rob Vandenheuvel,
  

 2   V-A-N-D-E-N-H-E-U-V-E-L, here with Milk Producers Council.
  

 3       MR. MILTNER:  Good morning, I'm Ryan Miltner with Select
  

 4   Milk Producers.
  

 5           There were a few comments earlier in the hearing about
  

 6   whether I think Attorneys or Economists were more buttoned up,
  

 7   and I think that Ms. Vulin and I have now settled that dispute.
  

 8       JUDGE CLIFTON:  Mr. Van Nortwick is expected to testify
  

 9   today and he's been taking some photos for the website in which
  

10   the audio feed recordings are being posted, so we must have a
  

11   picture of the two of you in costume for Halloween.
  

12           All right.  Other preliminary issues, announcements?
  

13       MS. MAY:  Good morning, everyone.  Laurel May with USDA.
  

14   Welcome to the day before Halloween session of our hearing.
  

15   Anybody that would like to, may witness at this hearing, and
  

16   anybody who would like to question any witness may do so.  We
  

17   are broadcasting via our live audio feed at
  

18   www.ams.usda.gov/live.  And we have a court reporter taking
  

19   transcripts of this hearing and the transcripts and exhibits
  

20   that are presented here, are available on our website
  

21   approximately two weeks after the end of each hearing week, and
  

22   that is the AMS dairy website.
  

23           We also have some copies of exhibits in the back of the
  

24   room that you are welcome to help yourself to, and we have
  

25   refreshments in the back for you, also.
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 1           Yesterday we ended the day with Ms. Taylor on the
  

 2   stand, and today, I believe we're starting with Mr. Murphy.
  

 3   Does that sound good?  And then Mr. Van Nortwick, whenever he
  

 4   is, I think you are going to insert him when he comes, and then
  

 5   Mr. Blaufuss is also on deck.
  

 6           And Mr. Vetne has a question, oh, you want to talk?
  

 7   I'm going away you can come and talk.
  

 8       JUDGE CLIFTON:  Mr. Vetne?
  

 9       MR. VETNE:  And for the last few weeks I have been
  

10   communicating off and on with the representative from Golden
  

11   Cheese, which is another dairy farmer-owned, Pacific Gold,
  

12   whatever, Leonard Vandenburg will be coming today, and he's
  

13   also going to present some testimony.  So, that's it.
  

14       JUDGE CLIFTON:  Do you know how to spell his name?
  

15       MR. VETNE:  Yes.
  

16       JUDGE CLIFTON:  Will you spell it for me, please?
  

17       MR. VETNE:  L-E-O-N-G-A-R-D, V-A-N-D-E-N-B-U-R-G.  Leonard,
  

18   V-A-N-D-E-R-B-U-R-G, no D -- you know how to spell Leonard.
  

19       JUDGE CLIFTON:  We will spell Leonard L-E-O-N-A-R-D.
  

20   However, I must compliment Mr. Vetne, he just answered exactly
  

21   as witnesses ought to answer, and it's all right for a witness
  

22   to be wrong, but when you are asked a yes or no question you
  

23   should start your answer yes or no.  All right.  Mr. English.
  

24       MR. ENGLISH:  Chip English.  Thank you.  And to make the
  

25   record clear, my understanding is Mr. Vetne learned that well
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 1   after closing last, yesterday -- I don't mean the spelling.
  

 2           So, yes, today the Dairy Institute has Mr. Murphy, who
  

 3   we would like to go on first.  And we have Rob Blaufuss.
  

 4   Mr. Blaufuss can go, he'll be happy to know, last, so obviously
  

 5   the other two witnesses could go between if they are here at
  

 6   that point.
  

 7           I would also like to do a little restaging for next
  

 8   week.  And let me start with Monday, and I don't have a
  

 9   complete list yet, I hope to have a complete list or at least a
  

10   better list by the time we're done today.  If we don't and I
  

11   get a better list over the weekend, I commit myself to
  

12   communicating with counsel and USDA as I learn things.  But
  

13   what I know for Monday, is a witness for Driftwood Dairy,
  

14   witnesses for Clover Stornetta, and assuming there's time and
  

15   at the moment there is, Mr. Zolin returns on Section 13
  

16   testimony.
  

17           Again, I am confident we'll have other witnesses, I
  

18   just don't have all the names in place, and I will try to
  

19   provide those before we're done today, otherwise over the
  

20   weekend to people.  I also would like to pre-stage one other
  

21   thing.  And that is that midweek next week, either Wednesday or
  

22   Thursday, we do expect Dr. Mark Stephenson to be here.  I need
  

23   to provide two very important caveats or conditions.
  

24   Dr. Stephenson is appearing to provide information for the
  

25   record and not as a witness for or against any proposal or for
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 1   or against any particular group of entities.
  

 2           And second, as of my most recent communication with
  

 3   Mr. Stephenson, he does not presently intend to testify about
  

 4   the Cooperative study that has been discussed otherwise in this
  

 5   proceeding, and we, for our part, that is to say the Dairy
  

 6   Institute of California and its representatives, have, and
  

 7   commit under those circumstances, to not ask him any questions
  

 8   about the study.  So I thought especially for those on the
  

 9   Internet, those who might be interested, letting people know
  

10   that Dr. Stephenson is likely to be here and testifying either
  

11   Wednesday or Thursday, I thought that was important
  

12   information.
  

13       JUDGE CLIFTON:  Thank you.  We have a few people who
  

14   arrived after I asked people to identify themselves and I would
  

15   like them to add their participation at this time.
  

16       MR. HOLLON:  Elvin Hollon, E-L-V-I-N, H-O-L-L-O-N, Dairy
  

17   Farmers of America, Proposal Number 1.
  

18       MS. KALDOR:  Rachel Kaldor, R-A-C-H-E-L, K-A-L-D-O-R,
  

19   Executive Director Dairy Institute of California.
  

20       MS. TAYLOR:  Sue Taylor, Leprino Foods, L-E-P-R-I-N-O, and
  

21   it is a lovely morning for a walk in Clovis.
  

22       JUDGE CLIFTON:  Is there anyone else who has not yet come
  

23   to the podium who is here and expects to, well, first of all,
  

24   let me have anyone else who is here and has not come to the
  

25   podium who would like to be acknowledged or introduced.
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 1       MS. KARLIN:  Marni Karlin, M-A-R-N-I, K-A-R-L-I-N, I'm
  

 2   General Counsel for the Organic Trade Association and I'm here
  

 3   observing.
  

 4       JUDGE CLIFTON:  Thank you.  And is there anyone now who has
  

 5   not yet come to the podium who expects to testify today or who
  

 6   would like to testify today?  No one yet.  All right.
  

 7           And as always, we welcome people to come and testify,
  

 8   and we welcome people to come and cross-examine.  The only
  

 9   other announcements that I have are, inquiring people want to
  

10   know whether it's Dairy Program or Dairy Programs.
  

11       MR. FRANCIS:  Will Francis, USDA.  We were recently
  

12   notified that it is Dairy Program, without the "S".  That was
  

13   our policy change recently when we updated our website.
  

14       JUDGE CLIFTON:  The case, as known in the Hearing Clerk's
  

15   office within the United States Department of Agriculture, is
  

16   in brackets [AO], which means agreements and orders, docket
  

17   number 15-0071.
  

18           Are there any other preliminary matters?  There being
  

19   none, I invite Mr. Murphy to the witness stand which is to my
  

20   right.
  

21       MR. ENGLISH:  Chip English.  We'll be passing out
  

22   statements to be marked as an exhibit, and people might want to
  

23   have Exhibit 96 with them, or we have some copies to pass out
  

24   in case people traveling light today didn't bring it with them,
  

25   and Exhibit 96 is the one labeled pounds of processed into
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 1   cheese, with sort number of whey plants.
  

 2       JUDGE CLIFTON:  Ms. Elliott, I believe this will be
  

 3   Exhibit 117; is that correct?
  

 4       MS. ELLIOTT:  Yes.
  

 5       JUDGE CLIFTON:  I'm marking mine as 117.
  

 6            (Thereafter, Exhibit Number 117, was
  

 7            marked for identification.)
  

 8       JUDGE CLIFTON:  And tell me again, Mr. English, which
  

 9   other?
  

10       MR. ENGLISH:  Exhibit 96, which was initially an exhibit
  

11   that Mr. Beshore asked questions of Mr. Greg Dryer about, and
  

12   has already been referenced in another testimony.  Again, we
  

13   just didn't want to add it yet again.  The witness, in
  

14   preparing his own testimony, had created a table, but we just
  

15   don't want to keep adding the same document to the record, so
  

16   we have referenced it as Exhibit 96, and I just thought it
  

17   would be easier if people knew that ahead of time.
  

18       JUDGE CLIFTON:  Mr. Murphy, I'll swear you in in a seated
  

19   position.  Would you raise your right hand, please?
  

20           Do you solemnly swear or affirm under penalty of
  

21   perjury that the evidence you will present will be the truth?
  

22       MR. MURPHY:  I do.
  

23       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

24   name for us.
  

25       MR. MURPHY:  Barry Murphy, B-A-R-R-Y, M-U-R-P-H-Y.
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 1       JUDGE CLIFTON:  Thank you.  And the distance you were from
  

 2   the microphone right then was quite good.  And as you testify,
  

 3   even though you may be looking at Mr. English, you do need to
  

 4   speak to that microphone, to the extent that probably it's not
  

 5   a good idea to try to speak to me because then we can't pick up
  

 6   your voice.
  

 7       MR. MURPHY:  Okay.
  

 8       JUDGE CLIFTON:  All right.  Mr. English, you may proceed.
  

 9       MR. ENGLISH:   Thank you.
  

10                       DIRECT EXAMINATION
  

11   BY MR. ENGLISH:
  

12      Q.  Could you read the introduction part of your statement
  

13   and then stop, please?
  

14      A.  My name is Barry Murphy and I have worked in
  

15   California's dairy industry for the past 25 years, first in
  

16   Senior Management corporate environments, and for the past 15
  

17   years, as a consultant to smaller cheese plants with specialty
  

18   cheeses and whey handling disposal needs.  My background
  

19   includes Dairy Science and Business Postgraduate degrees,
  

20   Technical and Operations Management, Sales and Marketing
  

21   Management, and green field project development and financing.
  

22   I live in San Francisco, California.
  

23      Q.  So sir, first, could you give us some more information
  

24   about your educational background?
  

25      A.  Yeah.  I graduated with a Bachelor's degree in Dairy
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 1   and Food Science in Ireland in 1984; graduated with a Master's
  

 2   degree in Dairy Milk Protein Chemistry in 1987; and then after
  

 3   coming to San Francisco in 1990, I graduated in '94 with an MBA
  

 4   in Operations Management.
  

 5      Q.  And you have referenced 25 years in the dairy industry
  

 6   in California.  What did you do post-education, in well, tell
  

 7   me where first and --
  

 8      A.  Yes, throughout my educational period I worked in the
  

 9   Irish dairy industry during the summers, worked for cheese and
  

10   butter co-ops in more or less a technical environment in labs
  

11   and quality control.  And after my first, before coming to
  

12   California, I spent three years in the UK working in the bakery
  

13   industry with United Biscuits, and in the soft drinks industry
  

14   with a company called AG Barr, both in -- both in operations
  

15   and technical management.
  

16      Q.  So what brought you to California?
  

17      A.  In the '80's, Ireland was going through a fairly steep
  

18   recession, so the Green Card was looking great, so I think I
  

19   actually applied for the Green Card while as an undergrad, and
  

20   then about five years later it showed up in the mail, so I was
  

21   gone.
  

22      Q.  And then?
  

23      A.  And then I had 90 days to execute.
  

24      Q.  And was that what also brought you to the dairy
  

25   industry?
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 1      A.  Yeah, I worked -- I left college having spent a lot of
  

 2   time in, my Master's program in Ireland was a protein research
  

 3   project working on whey proteins and caseins from milk.
  

 4       JUDGE CLIFTON:  Let me interrupt.  Let's go off record just
  

 5   a minute.  Let's take a two to three-minute stretch break while
  

 6   we make sure the audio feed is established, and I would like
  

 7   someone in the room to confirm before we go back on that you
  

 8   can hear it.
  

 9       (Whereupon, a break was taken.)
  

10       JUDGE CLIFTON:  We're back on record at 9:33.  The audio
  

11   feed was not working, it's now working.  I'm not going to go
  

12   back and do the preliminary items, but I do want to begin from
  

13   the very beginning with our first witness whose name is
  

14   Barry Murphy.
  

15           Mr. Murphy, you remain sworn, I would like you to again
  

16   state and spell your name.
  

17       MR. MURPHY:  Barry Murphy, B-A-R-R-Y, M-U-R-P-H-Y.
  

18       JUDGE CLIFTON:  Mr. English, I want you to proceed as if
  

19   Mr. Murphy had not yet said anything.  It will be repetitive in
  

20   the transcript, but I wanted to make sure that the audio feed
  

21   captures it.
  

22       MR. ENGLISH:  I understand and thank you, Judge Clifton.
  

23                       DIRECT EXAMINATION
  

24   BY MR. ENGLISH:
  

25      Q.  So Mr. Murphy, could you read just the introduction,
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 1   your one paragraph introduction, and then I will do a little of
  

 2   your background.
  

 3      A.  My name is Barry Murphy and I have worked in
  

 4   California's dairy industry for the past 25 years, first in the
  

 5   Senior Management Corporate Environment, and for the past 15
  

 6   years as a consultant to smaller cheese plants with specialty
  

 7   cheeses and whey handling disposal needs.  My background
  

 8   includes Dairy Science and Business Postgraduate degrees,
  

 9   Technical and Operations Management, Sales and Marketing
  

10   Management, and green field project development and financing.
  

11   I live in San Francisco, California.
  

12      Q.  So first let's go over your educational background.
  

13   What's your degrees are in, from where?
  

14      A.  Yeah, I graduated in 1984 from University College Cork
  

15   in Ireland with a degree in Dairy Food Science, then graduated
  

16   from same university in 1987 with a Master's degree in Milk
  

17   Protein Chemistry.  And then later in San Francisco, at
  

18   San Francisco State University, I took a, I graduated with an
  

19   MBA in Operations Management.
  

20      Q.  And while you were going to college or even working on
  

21   your Master's, what work experience do you have that would be
  

22   relevant for this proceeding?
  

23      A.  Yeah, while taking the undergraduate degree, it was
  

24   mandatory to spend the summers working for the co-ops in
  

25   Ireland, so I worked mostly with the labs at the cheese and
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 1   butter and powder plants in Cork in Ireland.
  

 2      Q.  And then before coming to California, what did you do
  

 3   and where did you work?
  

 4      A.  And then my Master's program was a research project.
  

 5   They make protein, a research project for Kerry Ingredients in
  

 6   Ireland, I was funded by them.  And then I moved on to work in
  

 7   the UK for three years, where I had left the dairy industry for
  

 8   a little bit to work in the baked goods industry for
  

 9   United Biscuits and also in the soft drinks industry for a
  

10   company based in Glasgow called AG Barr.
  

11      Q.  I know we're going to be asked, so how do you spell
  

12   Kerry, in Kerry Ingredients?
  

13      A.  Kerry is K-E-R-R-Y, Ingredients.
  

14      Q.  And then the other company you just mentioned?
  

15      A.  AG and then B-A-R-R, publicly traded company in the UK.
  

16      Q.  So what brought to you California?
  

17      A.  In the 1980's, Ireland was going through a severe
  

18   recession, so everybody in, most people in Ireland, I get at
  

19   the time, were applying for Green Cards.  So as I mentioned, I
  

20   think it was about five years later it just showed up.  And
  

21   then as soon as we were, we had lived in England for a few
  

22   years, my wife and I, and as soon as the Green Card came our
  

23   decision was made.
  

24      Q.  So -- so you came to California?
  

25      A.  Came directly to California, yeah.
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 1      Q.  And how did you get involved in the dairy industry?
  

 2      A.  So my first job, my intention when I came to California
  

 3   was to get back into the dairy industry having left it for
  

 4   three years.  So my first job was in San Jose as Quality
  

 5   Control Manager with Sorrento, Sorrento Cheese had a plant,
  

 6   Mozzarella whey powder plant in San Jose, California.
  

 7      Q.  And where did you go from there?
  

 8      A.  And then I spent about four and a half or five years
  

 9   there, and then I moved up to Petaluma what was Cal Co-op,
  

10   California Cooperative Cream and it became California Gold,
  

11   California Gold --
  

12      Q.  Cooperative Creamery.
  

13      A.  Cooperative Creamery, right.  Thank you.  And I spent
  

14   another five years up there.
  

15      Q.  And then where did you go from there?
  

16      A.  And then while at California Gold in Petaluma, we began
  

17   working on whey.  The whey industry was beginning to build, the
  

18   interest in whey proteins, so we started to research process,
  

19   processes and to look at market research for whey proteins.  So
  

20   as soon as Cal Gold had merged DFA, then a few of us set out on
  

21   our own and we started building whey blends across the U.S.,
  

22   Wisconsin, Illinois, and we started consulting with cheese
  

23   companies throughout the states, the US, that were interested
  

24   in developing their whey protein businesses.
  

25      Q.  Was that under a company name at that point?
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 1      A.  Yeah, that was under a cooperative called Evolutionary
  

 2   Ingredients.
  

 3      Q.  And about how long were you with Evolutionary
  

 4   Ingredient?
  

 5      A.  About three years.
  

 6      Q.  And then what did you do next?
  

 7      A.  So Evolutionary Ingredients lasted until about summer
  

 8   or late 2002.  The whey markets had collapsed in the middle of
  

 9   2002, so I -- I ended up completely on my own then, and I
  

10   formed a company called BESTWHEY, LLC, which is a, which is me
  

11   basically, a consulting company based in San Francisco, to work
  

12   on whey protein projects.
  

13          So my first my first project in late 2002, early 2003,
  

14   was with Marquez Brothers International, which is based here in
  

15   Hanford, California.  And then from there I worked with Rumiano
  

16   Cheese up in the North Coast of California.
  

17      Q.  Could you spell that, please?
  

18      A.  Rumiano Cheese, that's R-U-M-I-A-N-O, Cheese Company.
  

19   Then I worked for, I did a project with Farmdale Creamery in
  

20   Southern California.  Let's see, I worked for a company called
  

21   Valley Gold out in Gustine, California, on whey powders, these
  

22   were all whey-related projects or project development.  Did
  

23   some buying and selling of whey proteins from Land O'Lakes and
  

24   DFA.  Started, I did some work with Saputo out of Montreal,
  

25   some consulting work.  I worked on just in this state we worked
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 1   on a couple of green field projects that had never really come
  

 2   to fruition, massive green field projects.
  

 3      Q.  For this record, what is a green field project?
  

 4      A.  A green field is where you, where essentially you start
  

 5   with a field, I mean, it is just an idea.  And it generally
  

 6   involves venture capital or high risk money to start a project
  

 7   from scratch, with maybe a hundred acres, two hundred acres, or
  

 8   five acres, whatever the size of the project is.
  

 9      Q.  Were those connected in any way to whey production?
  

10      A.  Yeah, there was some interest.  The interest at the
  

11   time was to build, was to build large-scale cheese plants,
  

12   probably to compete with say Leprino, Saputo, or Hilmar in the
  

13   state, and then to obviously build on value-added products
  

14   through either whey powder, or whey protein, or permeate or
  

15   lactose powders.
  

16       JUDGE CLIFTON:  Gentlemen, you are talking as if you are in
  

17   ordinary conversation, but because of that, sometimes at the
  

18   end of one of yours conversation, the other one's already
  

19   talking.  So I need each of you, please, to wait until the
  

20   other's voice dies down totally before you start to talk.
  

21   Thank you.
  

22       MR. ENGLISH:  Thank you, your Honor.
  

23      Q.  Is there anything else about your background that you
  

24   think we need to know before with we proceed further?
  

25      A.  No, I think I have covered most of what I do at least
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 1   relative to the industry.
  

 2      Q.  Thank you.
  

 3      A.  Thank you.
  

 4       JUDGE CLIFTON:  In what city or area in California is
  

 5   Valley Gold located?
  

 6       MR. MURPHY:  That's in Gustine, California, it no longer
  

 7   exists.
  

 8       JUDGE CLIFTON:  All right.  And how is that Gustine
  

 9   spelled?
  

10       MR. MURPHY:  G-U-S-T-I-N-E.
  

11       JUDGE CLIFTON:  All right.  Thank you.  And we have your
  

12   statement so we know what your company, how your company looks
  

13   when it's written, BESTWHEY, LLC, but would you just describe
  

14   for the record how the word BESTWHEY appears?
  

15       MR. MURPHY:  I'm sorry, your Honor?
  

16       MR. ENGLISH:  I think --
  

17       JUDGE CLIFTON:  All one word with no space?
  

18       MR. MURPHY:  Yes.
  

19       JUDGE CLIFTON:  If you could spell it?
  

20       MR. MURPHY:  Yes, it is all one word, no space.  BESTWHEY,
  

21   B-E-S-T-W-H-E-Y, LLC.
  

22       JUDGE CLIFTON:  Thank you.  And you show it in all
  

23   capitals, is that how you typically write the name of BESTWHEY,
  

24   LLC?
  

25       MR. MURPHY:  Yes.
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 1       JUDGE CLIFTON:  Thank you.
  

 2       MR. ENGLISH:  Thank you, Judge Clifton.
  

 3   BY MR. ENGLISH:
  

 4      Q.  Mr. Murphy, at this point if you would read the
  

 5   remainder of your statement.
  

 6      A.  Position on Proposals
  

 7           BESTWHEY, LLC, opposes the proposal (Proposal 1) from
  

 8   the three producer cooperatives, California Dairies,
  

 9   Land O'Lakes, and Dairy Farmers of America, and strongly
  

10   believes that this proposal will restrict the growth of
  

11   California's cheese industry and eliminate most small cheese
  

12   businesses in the state.  BESTWHEY, LLC, supports the
  

13   Dairy Institute of California's alternative proposal
  

14   (Proposal 2) because it provides a more realistic value for
  

15   whey in the other solids price calculation based on the value
  

16   of liquid whey sold by cheese plants.  The Class III formula
  

17   used in the Cooperatives' proposal assumes that cheese plants
  

18   receive a dry whey finished product value for their whey
  

19   stream.  Based on my experience, this pricing formula
  

20   overvalues milk for most cheese makers in the state because
  

21   they do not, do not recover that assumed value from their whey
  

22   operations.
  

23   Whey Powder and Whey Protein Concentrate
  

24           Of the 57 cheese plants in California, one plant
  

25   manufacturers sweet whey powder (Kraft, Tulare) and the next
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 1   three major cheese companies (Leprino, Saputo, Hilmar) process
  

 2   most of the whey solids into products other than dry sweet
  

 3   whey, as described in Proposal 1, Class III with whey
  

 4   valuation, and for which the current markets are weak.  Ten
  

 5   other cheese companies process a liquid reverse osmosis whey or
  

 6   ultra-filtered whey, for sale as liquid to animal feed to other
  

 7   whey processors, and in four of these plants as dried whey
  

 8   protein.  All ten of these companies dispose of greater than 85
  

 9   percent of whey solids as animal feed at little or no value.
  

10   Facts:
  

11           1.  13 of the 57 cheese plants in California can
  

12           process whey to some degree per most recent CDFA data
  

13           (Hearing Exhibit 96).
  

14           2.  Use of the dry whey powder market value for
  

15           Class III pricing formula does not make sense and it
  

16           assumes that all plants utilize a hundred percent of
  

17           whey solids producing sweet whey, when in fact, one
  

18           plant in the state can achieve this.  A handful of
  

19           additional plants can capture the value from the bulk
  

20           whey -- from the bulk of the whey solids, while the
  

21           vast majority have minimal or no recovery of whey
  

22           solids.
  

23           3.  ROA solids sold in liquid form by two plants in the
  

24           state, and achieve 50 to 70 percent of the whey powder
  

25           value, minus freight costs.  Longer distances separate

5356



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII

 1           plants further in California than most other states,
  

 2           and thereby make freight costs a significant issue.
  

 3           For example, the Land O'Lakes, WPC-34 liquid haul from
  

 4           Orland, California to Kings County, California is over
  

 5           300 miles at a cost of $1200 per load, or 12 cents per
  

 6           pound of solids of WPC-34.  To haul from Industry,
  

 7           California to Tulare, California is 182 miles, at a
  

 8           backhaul cost of $475 per load, or 4 to 6 cents per
  

 9           pound of ROA solids.  Distances between plants and
  

10           freight costs in California are such that there is no
  

11           inner plant movement of raw unconcentrated whey in the
  

12           entire state when this is commonplace in Wisconsin.
  

13           4.  Whey Protein Concentrate (WPC-34) liquid solids are
  

14           sold by three plants in the state to dryers at 20 to 30
  

15           cents under or at 50 to 70 percent USDA Central/western
  

16           average of the Mostly Series WPC-34, delivered.
  

17           5.  The smallest cheese companies, representing at
  

18           least 70 percent of the 50 plus cheese plants in the
  

19           state, have no ability or economies of scale to process
  

20           whey, and actually pay up to a dollar per hundredweight
  

21           to dispose of way.  I work with a small cheese company
  

22           now that pays $250 per load of whey for disposal costs.
  

23   Conclusions
  

24           A.  Using the Dairy Institute's proposal to index the
  

25           other solids value in Class III to WPC-34 market value
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 1           makes more sense than using the dry whey market value
  

 2           since only one plant in the state can utilize a hundred
  

 3           percent of whey solids into sweet whey powder.  I
  

 4           understand that the Dairy Institute will be presenting
  

 5           this proposal next week.  The concept of basing the
  

 6           Class III other solids price on the value attainable by
  

 7           cheese plants that sell some form of liquid whey, makes
  

 8           sense, and is a much better approach than using dry
  

 9           whey prices for representing the whey value, the value
  

10           of whey.
  

11           B.  Adopting the three cooperatives' proposal will wipe
  

12           out a substantial portion of smaller cheese plants and
  

13           may result in reduced processing levels by larger
  

14           cheese plants, since they can move some of their volume
  

15           to other states.
  

16
  

17           The cheese business is a tough, small-margin business,
  

18           and for small cheese companies without the ability to
  

19           create value from the whey, it is even tougher.  For
  

20           the smaller plants, even with the higher gross margins
  

21           value less milk cost, all the cheese sales, on cheese
  

22           sales, making a profit is a struggle.  The relative
  

23           overhead costs are so high with smaller cheese plants
  

24           that they don't have the economies of scale to cover
  

25           the base overhead comfortably.
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 1           I have been told that the proposed Class III milk price
  

 2           increased -- excuse me -- I have been told that the
  

 3           proposed Class III milk price increase by the
  

 4           cooperatives would have average as much as a $1.80 per
  

 5           hundredweight for milk at times over the past few
  

 6           years.  This would be roughly 18 cents per pound of
  

 7           cheese value, and would likely wipe out a substantial
  

 8           portion of smaller cheese plants, because this 18 cent
  

 9           per pound would eliminate any potential profitability.
  

10           California's specialty cheese business competes with
  

11           products from across the US and some of these cheese
  

12           businesses must be buying milk outside the Federal
  

13           Pool, since their cheese pricing does not match Federal
  

14           Order Class III pricing in some cases.
  

15
  

16           My understanding is that many of these plants located
  

17   in Federal Order areas operate as nonpool plants and can pay
  

18   for milk based on the market.  When milk is in excess, these
  

19   nonpool plants are able to buy milk below class in order to
  

20   help the market clear.  These below class sales have been noted
  

21   in USDA's Dairy Market News.  My understanding is that both
  

22   California's current system and Proposal 1 do not have the kind
  

23   of options to buy milk below regulated class prices that exist
  

24   in Federal Order areas.
  

25           Under the current California regulated system,
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 1   cooperatives have the ability to assess plant losses back to
  

 2   farmer members.  In other words, if the regulated prices are
  

 3   too high for the plant to operate profitably, the cooperatives
  

 4   can reblend and pay their farmer owners on the basis of what
  

 5   the milk is really worth to the plant.  The non-Cooperative
  

 6   cheese business milk buyers do not have such an option when the
  

 7   regulated price is set too high.  This is clearly inequitable
  

 8   and provides no mechanism to clear milk with respect to cheese
  

 9   plants, which are owned primarily by non-Cooperative
  

10   businesses.
  

11   Cooperatives Versus Private Cheese Companies
  

12           Whey-derived products markets' have collapsed in recent
  

13   months, as have nonfat dry milk powder markets.  The private
  

14   cheese industry cannot assess losses to producers, and
  

15   therefore, must absorb these losses.
  

16           Dairy Farmers of America and Land O'Lakes have one
  

17   cheese plant each in California.  Based on my knowledge, both
  

18   sell liquid WPC below market to private cheese plant dryers.
  

19   Why have DFA and Land O'Lakes not invested in WPC dryers, not
  

20   to mention lactose or whey permeate handling dryer systems?
  

21   One likely reason is the tens of millions of dollars required
  

22   for investment in whey processing.  If the three Cooperative
  

23   proposal is adopted with its higher regulated price for cheese
  

24   milk, then both DFA and Land O'Lakes cheese plants will lose
  

25   money or break even at best, based on my knowledge of the kind
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 1   of operations they have and the normal costs associated with
  

 2   such operations.
  

 3           Why have the California Dairy Cooperatives sold or
  

 4   closed down their large California cheese plants and not
  

 5   developed their remaining cheese making operations?  One has to
  

 6   conclude that this is because they could not profitably operate
  

 7   large cheese plants, yet now, producers and the cooperatives
  

 8   are proposing an increase that will force cheese plants to pay
  

 9   more for milk, despite the fact that when cooperatives were
  

10   operating these cheese plants, they, in all likelihood, could
  

11   not operate them at a profit.  Their math simply does not work.
  

12           There is only so much money available with which to pay
  

13   for, pay for a cheese plant, run the cheese making operation,
  

14   pay dairy farmers for milk, and remain competitive with other
  

15   cheese suppliers in the marketplace.  The cooperatives propose
  

16   Class III formula would simply increase the milk price too much
  

17   for many cheese plants.
  

18   Final Conclusions
  

19           Many of California's smaller cheese plants will be
  

20   forced out of business should the Cooperatives' Class III milk
  

21   pricing proposal be adopted.  Several of the cheese plants that
  

22   I have consulted for over the past several years will be forced
  

23   out of business.  The larger cheese plants may reduce milk use
  

24   levels, as they have the ability to move some cheese production
  

25   out-of-state.  If a modest percentage of cheese manufacturing
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 1   is moved out of the state or disappears due to plant closure,
  

 2   then this will likely provide for an oversupply of milk in
  

 3   California, with no ability to sell below minimum mandated
  

 4   pricing to clear the market.
  

 5           BESTWHEY supports the concepts advanced by the
  

 6   Dairy Institute of California at the Class III other solids
  

 7   price should be based on the value of liquid whey.  BESTWHEY
  

 8   opposes the Cooperatives' proposal, with its too high for
  

 9   California Class III price and mandatory pooling.
  

10           Thank you.
  

11      Q.  Thank you, Mr. Murphy.  Chip English.
  

12          First, would it be fair to say that your expertise is
  

13   in understanding, helping plants be built, and otherwise
  

14   dealing with the costs of operating whey facilities, correct?
  

15      A.  Yes.
  

16      Q.  And you are not a Federal Milk Order expert, correct?
  

17      A.  Correct.
  

18      Q.  Have you testified at CDFA hearings on these pricing
  

19   issues?
  

20      A.  Yes.
  

21      Q.  Have you ever testified before at a Federal Milk Order
  

22   hearing?
  

23      A.  No.
  

24      Q.  Okay.  And to be clear, in order to have at least a
  

25   couple witnesses today, you are effectively appearing out of
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 1   order in our presentation, correct?  It would have been more
  

 2   ideal had we already presented the proposal for valuing whey,
  

 3   correct?
  

 4      A.  Correct.
  

 5      Q.  But because you were in San Francisco, you were able to
  

 6   come down as a favor to us today and testify to help put a
  

 7   witness on the stand, correct?
  

 8      A.  Correct
  

 9      Q.  So you are not the witness to talk about what Dairy
  

10   Institute is actually proposing, correct?
  

11      A.  Correct.
  

12      Q.  Okay.  Yeah.
  

13          Your Honor, I move admission of Exhibit 117.
  

14       JUDGE CLIFTON:  Does anyone wish to question Mr. Murphy
  

15   before determining whether you have any objections to the
  

16   admission into evidence of Exhibit 117?  There is no one.
  

17           Are there any objections to the admission into evidence
  

18   of Exhibit 117?  There are none.  Exhibit 117 is admitted into
  

19   evidence.
  

20           (Thereafter, Exhibit Number 117, was
  

21            received into evidence.)
  

22       MR. ENGLISH:  Your Honor, the witness is available for
  

23   further examination, although I may object if Captain America
  

24   does it.
  

25       JUDGE CLIFTON:  All right.  I have one question,
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 1   Mr. Murphy, would you look at the bottom of page 3?
  

 2       MR. MURPHY:  Okay.
  

 3       JUDGE CLIFTON:  And I'm looking at the phrase that begins
  

 4   on the second line up from the bottom and continues onto the
  

 5   last line on that page, "since only one plant in the state can
  

 6   utilize a hundred percent of whey solids into sweet whey."  And
  

 7   I believe when you read it you said sweet whey powder or
  

 8   something like that.
  

 9       MR. MURPHY:  That's correct, your Honor.
  

10       JUDGE CLIFTON:  Tell me the different names by which that
  

11   product, that product that only one plant in the state, can
  

12   utilize A hundred percent of whey solids into.  What are the
  

13   various names by which that product is known?
  

14       MR. MURPHY:  Let me see, to mention a few, sweet whey
  

15   powder would be one, extra grade whey powder, Grade A whey
  

16   powder, animal feed whey powder, and most contexts, at least
  

17   when it is dried, obviously I would put the word powder after
  

18   it.
  

19       JUDGE CLIFTON:  Thank you.  Who next has questions for
  

20   Mr. Murphy?  Mr. Beshore?
  

21                        CROSS-EXAMINATION
  

22   BY MR. BESHORE:
  

23      Q.  Marvin Beshore.
  

24          Good morning, Mr. Murphy, we have not met but I am the
  

25   attorney for the three cooperatives in this hearing, one of the
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 1   attorneys for the three cooperatives.
  

 2           Let's start with your responses to the questions that
  

 3   Mr. English asked you after you read your testimony.  And after
  

 4   you read your testimony and you made a number of comments about
  

 5   plants in the Federal Order system, what their cost of milk
  

 6   might be, you told Mr. English, if I understood you right, that
  

 7   you really don't know a lot about the Federal Order system,
  

 8   correct
  

 9      A.  Correct.
  

10      Q.  And, therefore, do you -- you wouldn't know much about
  

11   what the, you know, what the average cost of milk for cheese in
  

12   the Federal Order system would be, would you?
  

13      A.  Yeah.  The way I look at the, when I look at
  

14   Federal Order Class III pricing of milk, and it's true to say
  

15   I'm not an expert on it, but I just look at broadly.  So if I
  

16   see a Class III $18 milk price, I'm running with a $1.80 cheese
  

17   price or something along those lines.  I'm working with kind of
  

18   very broad assumptions.  But as far as any detail goes, no, I
  

19   would not be the right person for that.
  

20      Q.  Okay.  Although you felt free in your statement to make
  

21   comments about how cheese plants outside of California could
  

22   buy milk for less than class prices, etcetera, you really don't
  

23   have any knowledge of what the cost of milk for cheese is on
  

24   average for plants in the Federal Order system; isn't that
  

25   true?
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 1      A.  Yeah, the general assumption I'm using is it's a broad
  

 2   assumption, it is relatively accurate, it assumes ten percent
  

 3   cheese yield on standard milk price.
  

 4      Q.  But you're making comments about buying milk at less
  

 5   than class price in your testimony, right?  What was your basis
  

 6   for those comments?
  

 7      A.  My basis for that is I sell cheese in California.  So I
  

 8   sell whey proteins, I put deals together on whey, and on RO
  

 9   whey, I sell powders, I market powders, that's part of my
  

10   business.  And I also sell cheese products, specialty cheese
  

11   products in California.  And my basis for that was, is I have
  

12   looked at price lists from some companies that compete with
  

13   some of the companies I work in California, and when I have
  

14   looked, on those price lists I have seen published Class III
  

15   prices, and I can't figure out how they can get the cheese into
  

16   California at the prices that they get it into California at,
  

17   given that we have maybe 15 or 20 cent haul rates for some of
  

18   the specialty items out to California.  That leads me to
  

19   believe that there's something, either the company has some
  

20   significant technology I'm not aware of, or they are buying
  

21   milk below class
  

22      Q.  Okay.  That is helpful.  You are basing your judgments
  

23   off of product price lists, correct?
  

24      A.  Correct.
  

25      Q.  Okay.  So what products?
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 1      A.  Products I'm speaking to would be most, well
  

 2   predominantly feta cheese and fresh Mozzarella, so specialty
  

 3   cheese items.
  

 4      Q.  Okay.  That are being offered for sale in California
  

 5   from manufacturing plants outside California in the
  

 6   Federal Order marking areas, correct?
  

 7      A.  Correct.
  

 8      Q.  Okay.  Okay.  Good.  That's yeah, that's very helpful.
  

 9           So as you have indicated, you are not aware of the
  

10   operations of those plants, what technologies they may have
  

11   available or those sorts of things, correct?
  

12      A.  Yeah, I have a broad understanding, but, yeah, of
  

13   course I wouldn't know any of the confidentiality or the some
  

14   of the specific technologies.
  

15      Q.  Okay.  Now, what, when you currently, and as in
  

16   BESTWHEY, do you, do you consult with plants outside California
  

17   or just plants in California?
  

18      A.  Yes, I consult with plants, less so these days, but
  

19   yes, over the years I have worked with a lot companies,
  

20   predominantly in Wisconsin, maybe half a dozen whey protein
  

21   plants in Wisconsin.  In fact, I have built them from scratch,
  

22   three or four plants in Wisconsin.  Yeah.
  

23      Q.  Presently, when you testify that you are a, when your
  

24   page one of Exhibit 117 indicates that your company works with
  

25   small cheese plants and smaller cheese plants in California.
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 1   What, like what's the largest size or size range of your
  

 2   clientele?
  

 3      A.  So today it would be maybe million, 1.4 million pounds
  

 4   of milk a day.
  

 5      Q.  And under?
  

 6      A.  And below, yes.
  

 7      Q.  Okay.  And what -- do you work with any cheddar
  

 8   manufacturers or just other specialty cheese manufacturers?
  

 9      A.  Yes, I do.
  

10      Q.  Cheddar manufacturers?
  

11      A.  One of my clients makes cheddar, correct.
  

12      Q.  Is it -- is it fair that bulk cheddar is the, basically
  

13   the base price for cheese products, base price for pricing
  

14   cheese products, bulk cheddar?
  

15      A.  I think that's fair, yeah.
  

16      Q.  That's sort of the low price in everything is high
  

17   cheddar plus?
  

18      A.  Yes, correct.
  

19      Q.  And as far as specialty cheeses go, it's depending on
  

20   how specialty they are, I guess it is plus, plus, plus.
  

21      A.  Correct.
  

22      Q.  Okay.  And you make some comments about cooperatives,
  

23   cooperatives versus private cheese companies, etcetera.  And I
  

24   guess you had a little bit, you worked for a couple years with
  

25   a co-op, before it, with Cal Gold or whatever, when you were
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 1   working for Cal Gold, you were in, I think you testified you
  

 2   were the technical side of the cheese, whey, part of their
  

 3   operations?
  

 4      A.  Correct.
  

 5      Q.  Okay.  You weren't in the business, business side,
  

 6   finance side?
  

 7      A.  Yeah, actually, Cal Gold is where I made the transition
  

 8   from the, we developed a whole bunch of technologies, and
  

 9   that's where I made the transition into the business world.  So
  

10   at Cal Gold actually is where it all started for me starting to
  

11   sell whey proteins.  I did, in fact, transition at that
  

12   business to the whole, kind of brought the technology over to
  

13   the economics and business side of the industry.  Yeah.
  

14      Q.  Okay.  But you understand a cooperative is a business?
  

15      A.  It was all about making money, yeah.
  

16      Q.  Just like the private companies?
  

17      A.  Right.
  

18      Q.  And business, a Cooperative, just like a private
  

19   company, operates on capital?
  

20      A.  Right.
  

21      Q.  Right.  And so when you are talking about, you know,
  

22   it's easy for co-ops to assess losses to members or whatever,
  

23   versus private companies, what you are really saying is that
  

24   you think it's easier to get money, capital, from farmers than
  

25   from private lenders or banks or whatever.

5369



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII

 1       JUDGE CLIFTON:  Let me hear from Mr. English before you
  

 2   answer, Mr. Murphy.
  

 3       MR. ENGLISH:  I object to the characterization.  The
  

 4   witness never used the word easy.
  

 5       JUDGE CLIFTON:  I -- yeah.  I didn't think the predicate to
  

 6   your question was helpful, Mr. Beshore, so what you want to
  

 7   know from him is on what assumption he says that co-ops should
  

 8   just build whey --
  

 9       MR. BESHORE:  No, I'm asking about this.  The private
  

10   cheese industry cannot assess losses to producers, and
  

11   therefore, must absorb those losses.  That's part of what I'm
  

12   asking about.  The sentence at the bottom of page 5.
  

13       JUDGE CLIFTON:  All right.  So try your question again,
  

14   please.
  

15   BY MR. BESHORE:
  

16      Q.  Okay.  SO do you see that sentence, Mr. Murphy?
  

17      A.  Where is this?
  

18      Q.  I'm sorry, the very last sentence on page 5.
  

19      A.  Yes, I see it.
  

20      Q.  Okay.  So I guess my question is, is there some
  

21   difference between producers being assessed losses and private
  

22   non-Cooperative plants absorbing losses?
  

23      A.  Yeah, I think my point is that there's less escape
  

24   valves for the private cheese industry.  And really what I'm
  

25   referring to here is, so we have had a nonfat milk powder
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 1   collapse since January of 2014 we had $2.05 price or somewhere
  

 2   around the $2 mark, and today's I think the CME or NASS is
  

 3   around 88 cents.  So we have had a massive correction.
  

 4          The same goes for the the nonfat market is kind of the
  

 5   undertone of all these powder markets, whey powder included,
  

 6   WPC's included, lactose, permeate, anything to do with dairy
  

 7   powders is the undertone of the market is, in my opinion at
  

 8   least, and it's only an opinion, is nonfat milk powder.  My
  

 9   point is that when nonfat market over the course of which is
  

10   over 20 months now, goes from $2.05 all the way down to 88
  

11   cents, or beyond, apparently it had gone down into the low
  

12   70's, my point is that the cooperatives who were drying these
  

13   powders such as CDI, and I'm really only familiar with the CDI
  

14   plants in California that dry nonfat, I think Land O'Lakes does
  

15   as well in Tulare, there's going to be losses.  There's going
  

16   to be severe losses because milk is coming in at one price and
  

17   you are selling the powder at a lower price and this has gone
  

18   on for 20 odd months.  So it's lost month after month, while
  

19   the markets are sliding.  There has to be losses, there's no
  

20   other way around it.
  

21          My point is that the co-ops have the, at least the
  

22   ability to go in and do some reblends.  And I don't really
  

23   understand this, but if my understanding from what I hear is
  

24   that they can reblend the milk price and they can put an
  

25   assessment back into the dairy farmer on the milk price where
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 1   they can deduct so many cents per hundredweight of milk.
  

 2          My point is that the cheese businesses have no such
  

 3   ability, and yet whey powder and WPC-80 pricing, and you know,
  

 4   lactose, and permeate, and all these prices are collapsing just
  

 5   like nonfat.
  

 6      Q.  And so you're, while you have indicated you don't
  

 7   really understand the internal operations of the cooperatives,
  

 8   you seem to think that taking those losses from dairy farmers
  

 9   is easier or less painful than taking it from private owners of
  

10   companies or borrowing it from a private bank or some other
  

11   source; is that correct?
  

12      A.  Yeah, that's -- I think, yeah -- that's really not the
  

13   point.  The point is more of what the value of milk that the
  

14   reblend is about really capturing the true value of milk.  And,
  

15   you know, the dairy cooperatives can obviously do that with
  

16   their dairy farmer members, and the cheese companies have no
  

17   ability whatsoever to do that because they are buying at
  

18   minimum mandated prices plus a premium.
  

19      Q.  Plus premiums?
  

20      A.  Yeah.
  

21      Q.  Yeah.  In California, in fact, premiums are paid for
  

22   milk for basically all uses, are they -- to your knowledge?
  

23      A.  Yeah, I'll be honest, I'm only familiar with the 4b
  

24   premiums.  4b is just premiums on all 4b milk into every cheese
  

25   plants into the state from what I understand, yeah.
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 1      Q.  Okay.  You have testified to atop of page 6, your
  

 2   knowledge of the prices, I guess, of the transactions between
  

 3   DFA and Land O'Lakes and some -- the plant to which they sell
  

 4   liquid WPC, correct?
  

 5      A.  Correct.
  

 6      Q.  And how is it that you have knowledge of those
  

 7   transaction prices?
  

 8      A.  So the DFA plant is in Turlock, California, so I was
  

 9   one of the project managers building that plant before it was
  

10   DFA, when it was a joint venture between Cal Gold Cooperative
  

11   Creamery, and I can't remember if it was DCCA or Land O'Lakes,
  

12   but it was back in the late '90's.  So I was involved in the
  

13   contract negotiations for that plant, and kind of how we sold
  

14   that liquid whey.  And over the years, I stayed in touch with
  

15   the people that run that plant, and have never actually
  

16   purchased that WPC liquid, but I, we have, I have entered into
  

17   negotiation to purchase it.
  

18          And then for the Land O'Lakes plant, which is based in
  

19   Orland, California, I have, in fact, been instrumental in
  

20   purchasing 50 to 80 percent of that WPC over the last four to
  

21   five years for another client of mine.
  

22      Q.  Okay.  So you are an agent for the buyer of the whey?
  

23      A.  Correct.
  

24      Q.  Is that correct?
  

25      A.  Yeah.
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 1      Q.  Okay.  Now, when you say it's sold or purchased below
  

 2   market, I'm -- I'm not aware, so no one whose testified so far
  

 3   in this hearing has testified that any publicly available or
  

 4   published anywhere information about WPC prices, other than the
  

 5   range published in Dairy Market News.  Is there, are there
  

 6   other publicly available sources of market prices for WPC of
  

 7   any form?
  

 8      A.  No, no everything here is driven off of AMS USDA
  

 9   published data, the weekly Thursday morning publications.
  

10      Q.  Okay.  So when, and the weekly Thursday morning,
  

11   meaning Dairy Market News?
  

12      A.  Dairy Market News.
  

13      Q.  Okay.  So the WPC, you know, range that's published in
  

14   that is what you are talking about here?
  

15      A.  Yes.
  

16      Q.  And so what do you mean by below market?  I mean,
  

17   there's a range that's published there.
  

18      A.  Yes.  So we, most people, and certainly any, all of my
  

19   clients work off the average of the Mostly from that
  

20   publication, Dairy Market News.  But the below market is, we
  

21   buy the WPC from Land O'Lakes, certainly today.  DFA, I just
  

22   know through negotiations that it's all purchased below market,
  

23   so there's some discount off that market to the buyer.
  

24      Q.  Okay.  Okay.  Now, the closing of Cooperative cheese
  

25   plants in California that you are referencing here, one of the
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 1   one of them I guess you are talking about is the Golden Cheese
  

 2   Plant?
  

 3      A.  Correct.
  

 4      Q.  Which was in what the Los Angeles area?
  

 5      A.  Corona, Corona, California.
  

 6      Q.  Which is?
  

 7      A.  Southern California.
  

 8      Q.  Yeah.  Okay.  Now, it's pretty, it is clear, is it not,
  

 9   that there's not a lot of milk down there for cheese?
  

10      A.  I believe it's shrinking, yeah.  I can't speak to the
  

11   numbers, but yeah.  Chino Valley certainly doesn't have much
  

12   milk.
  

13      Q.  Okay.  And that was a fairly substantial plant,
  

14   correct?
  

15      A.  Yes, I believe it was like 6 million pounds plus a day.
  

16      Q.  Okay.  And in order to operate that plant, you would
  

17   have to be profitably, you would have to be running it at a
  

18   very high level of capacity, a good level of capacity like any
  

19   other cheese plant, correct?
  

20      A.  Correct.
  

21      Q.  And if there's not enough milk to run a plant at a good
  

22   level of capacity, it doesn't make a lot of sense to keep it
  

23   operating, does it?
  

24      A.  In that context, no.
  

25      Q.  Okay.  I -- are there, do you know, you testified you
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 1   are not here to talk about the details of the Proposal 2, the
  

 2   Dairy Institute proposal when whey pricing, but do you know
  

 3   what it is?
  

 4      A.  I have a general idea, yes.
  

 5      Q.  And what's your general idea?
  

 6      A.  So, again, these are my opinions, at least.  Based on
  

 7   the fact that in California we have one plant that processes
  

 8   dry whey, so the idea of basing it off just strictly off dry
  

 9   whey does doesn't make any sense.  The concept of maybe basing
  

10   it off liquid WPC-34 may make some sense since I have stated in
  

11   my testimony that 13 of the 57 plants in California can, in
  

12   fact, do at least some minimal processing with whey.
  

13   Therefore, although it does leave the other 40 odd plants or
  

14   whatever out in the dry because they can't, they are paying up
  

15   to a dollar a hundredweight to remove the whey.  So my
  

16   understanding is that for the movement of liquid whey, liquid
  

17   WPC, that we could pull put a value on that in California
  

18   discounting for chilling costs, freight costs, and then
  

19   whatever the sell price would be, which would be below the
  

20   market.  And then we, then the Dairy Institute would convert
  

21   that back for the purposes of Federal Order, to a dry whey
  

22   basis, that would be appropriate for California.
  

23      Q.  And are you aware of any publicly available sources of
  

24   any of those data, if any, of the data that you have mentioned
  

25   other than the Dairy Market News published WPC price?
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 1      A.  Well, no.  I guess the, the trades below market, of
  

 2   course, are all confidential.  But, of course, liquid WPC is
  

 3   not going to trade at the powder price, it is going to trade
  

 4   below the market.
  

 5      Q.  But I mean, other than WPC, the other elements of the
  

 6   formula that you understand, where is that information
  

 7   available?
  

 8      A.  I think the, my understanding of the Dairy Institute's
  

 9   proposal is that the only piece of data we need is the
  

10   published dry whey price.
  

11      Q.  Okay.  Very good.  Thank you.
  

12       JUDGE CLIFTON:  Mr. Murphy, I need help with a couple of
  

13   places in California that I don't know about.  You were
  

14   involved in the building of a plant in the late 1990's, in what
  

15   sounded to me like Toro, California?
  

16       MR. MURPHY:  Turlock, T-U-R-L-O-C-K.
  

17       JUDGE CLIFTON:  Okay.  Good.  And the other one, you
  

18   mentioned a Land O'Lakes facility based in and it sounded like
  

19   Orin?
  

20       MR. MURPHY:  It's Orland, O-R-L-A-N-D.
  

21       JUDGE CLIFTON:  Good.  Who next has questions for
  

22   Mr. Murphy?  Mr. "Captain America" Miltner.
  

23           Mr. Van Nortwick, would you please get a photo of this,
  

24   because it may not last the entire day of the hearing.
  

25       MR. MILTNER:  It likely will not, and I bring this shield
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 1   only to perry off Mr. English's objections.
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. MILTNER:
  

 4      Q.  Good morning, Mr. Murphy.
  

 5      A.  Good morning.
  

 6      Q.  My name is Ryan Miltner and I'm an Attorney and I work
  

 7   for Select Milk Producers.
  

 8           Among the products that you, I don't know if broker is
  

 9   the right word, but does that include feta cheese in the fresh
  

10   Mozzarella you referenced in your testimony?
  

11      A.  Yes.
  

12      Q.  It does.  Okay.  Feta cheese and fresh Mozzarella,
  

13   would you consider those to be high-moisture cheeses?
  

14      A.  Yes, I suppose given that cheddar is 38, everything
  

15   yeah, anything above 38 is high-moisture, correct.
  

16      Q.  Feta, does it fall somewhere in the 56 percent moisture
  

17   range?  55?
  

18      A.  No, we're, the products I'm talking about are more high
  

19   40's.
  

20      Q.  High 40's?
  

21      A.  Yeah.
  

22      Q.  Okay.  And the fresh Mozzarella, would that be similar
  

23   or higher?
  

24      A.  No, that is a little higher, maybe in the mid to high
  

25   50's.
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 1      Q.  Okay.
  

 2       JUDGE CLIFTON:  Mr. Miltner, I hate to interrupt, but would
  

 3   you lift your shield?
  

 4       MR. MILTNER:  Yes, I will.  Would you like me to get the
  

 5   mask, too, your Honor?
  

 6       JUDGE CLIFTON:  You have a mask?
  

 7       MR. MILTNER:  I do, I can get that.
  

 8       JUDGE CLIFTON:  Yes, please.  And you had gloves on
  

 9   earlier.
  

10       MR. MILTNER:  It is hard to be taken seriously with a mask
  

11   on.  Very well.
  

12       JUDGE CLIFTON:  I wrote down high 40's moisture.
  

13   BY MR. MILTNER:
  

14      Q.  Yeah, we're right where I think we should be, then.  In
  

15   today's current market, Mr. Murphy, what's the, what would an
  

16   expected wholesale price be for feta cheese?
  

17      A.  You know, I think that price would be confidential.
  

18      Q.  Okay.  Where might one want to look if they wanted to
  

19   research that?
  

20      A.  Depends what level of the market.  So you are talking
  

21   about from a cheese plant?
  

22      Q.  Yes.
  

23      A.  From a -- I guess you would call the cheese plant and
  

24   see if they would sell you some.  I think most of these prices
  

25   would be confidential.  I mean, even cheddar and jack and
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 1   Mozzarella would be confidential, even though they trade in and
  

 2   around the CME, so it would be plus or minus a few cents.
  

 3      Q.  For those products, the cheddars and the like, there
  

 4   are sources out there where we can get some information about
  

 5   the prices, whether it's from the CME or USDA.  I guess my
  

 6   question is, are you aware of any sources like that for either
  

 7   feta or Mozzarella?
  

 8      A.  I'm not, no.
  

 9      Q.  Okay.  Do those, you refer to them as specialty
  

10   cheeses, and when I think of specialty cheeses, I think that, I
  

11   think of cheeses produced, number one, typically in volumes
  

12   lower than commodity products.  Would you agree with that?
  

13      A.  Yes.
  

14      Q.  And that sell at a premium to commodity products.
  

15   Would you agree with that?
  

16      A.  Yes.
  

17      Q.  And for a cheese that has a 45 percent moisture
  

18   content, I would expect that the yields on a cheese like that
  

19   would be somewhat higher than for a 38 percent moisture cheddar
  

20   also.  Am I correct there?
  

21      A.  No.
  

22      Q.  Okay.
  

23      A.  Believe it or not, no.  I know what you are saying that
  

24   Van Slyke would indicate otherwise, but that is not true for
  

25   fresh Mozzarella.  Absolutely not.
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 1      Q.  How about for feta?
  

 2      A.  For feta, there would be a marginal increase in yield,
  

 3   yes.
  

 4      Q.  You get somewhere closer to 12 or 13 pounds per
  

 5   hundredweight?
  

 6      A.  Well, something higher than cheddar for sure.  I mean,
  

 7   a Van Slyke equation will give you some idea.
  

 8      Q.  Yeah.  So if you move the moisture content to 55
  

 9   percent, you are going to add 20 percent or so or more?
  

10      A.  Well, the fat level, it depends on the fat and so
  

11   forth.
  

12      Q.  Sure.  Okay.  Would the Van Slyke formula give you
  

13   similar results for the fresh Mozzarella or is that different?
  

14      A.  No, it doesn't apply to fresh Mozz.
  

15      Q.  Would you have to use the modified Van Slyke formula
  

16   for that?
  

17      A.  No, I don't think any formula would work for that.
  

18   There's losses associated with fresh Mozz, and there's other
  

19   issues with marketing, you've got 45-day shelf life so you have
  

20   a lot of product returns.  There's other nuances in that market
  

21   that, you know, that really you can't account for under some
  

22   simple, you know, you can't put an equation on it.
  

23      Q.  Yeah.  And as noted, it's not a commodity product, it
  

24   is certainly not a market clearing product or anything of the
  

25   like, correct?
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 1      A.  Right.  Right.
  

 2      Q.  I have a couple questions about your written statement.
  

 3   Do you have a copy of that in front of you still?
  

 4      A.  Yes.
  

 5      Q.  I think the first question I had was on page 4.  And
  

 6   this is under the heading of your statement called Conclusions,
  

 7   or titled Conclusions.  First paragraph under bullet or
  

 8   Section B.
  

 9       JUDGE CLIFTON:  Did you say page 4?
  

10       MR. MILTNER:  I did.
  

11       JUDGE CLIFTON:  Okay.  Oh, okay, I'm with you now.
  

12   BY MR. MILTNER:
  

13      Q.  So under B there, the last line of that paragraph, you
  

14   say, "since they" -- let me read the whole thing so we have
  

15   context.  "Adopting the three cooperatives' proposal will wipe
  

16   out a substantial portion of the smaller cheese plants, and may
  

17   result in reduced processing levels by the larger cheese
  

18   plants, since they can move some of their volume to other
  

19   states."
  

20          Can you expand on that, "since they can move some of
  

21   their volume to other states."  What do you envision happening
  

22   there?
  

23      A.  What I think will happen is, so the three big cheese
  

24   companies, Leprino, Hilmar and Saputo, all have plants
  

25   out-of-state.  I'm not sure, if you give me ten minutes I can
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 1   probably figure it out, but we know that Leprino has plants all
  

 2   over the U.S.; Hilmar has at least one plant in Texas; and
  

 3   Saputo has plants across the U.S., particularly in the Midwest.
  

 4   And this is also based on what I heard at a CDFA hearing, it
  

 5   was a comment, I believe, by Hilmar that milk will move
  

 6   out-of-state, that they would move milk out-of-state.  And I
  

 7   think, my opinion is that Hilmar certainly has plenty of plants
  

 8   around the rest of the U.S., in Colorado and New Mexico and so
  

 9   forth, that I just think it will be more beneficial for them to
  

10   get closer to their markets with milk at other plants.  I just
  

11   don't see any further expansion of cheese plants in California
  

12   if Proposal 1 was to be adopted.
  

13      Q.  And the three companies you have mentioned, Leprino,
  

14   Saputo and Hilmar, they are, you have stated, they are large
  

15   processors, I don't think anybody would disagree with that.  I
  

16   think your answer indicates that you believe they act
  

17   rationally economically, correct?
  

18      A.  Correct.
  

19      Q.  And as a result they seek efficiencies, which has led
  

20   partly to their success, correct?
  

21      A.  Correct.
  

22      Q.  Do you have any information to suggest that they have
  

23   the capacity to move their production from plants in California
  

24   to their other plants?
  

25      A.  No, no specific information or intelligence.  I believe
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 1   Leprino has finished a recent construction, or is in the middle
  

 2   of a major construction in Colorado.  My understanding, and I
  

 3   don't know this for a fact, is that Hilmar has capacity in
  

 4   Texas.  And as far as Saputo goes, I'm really not sure where
  

 5   they have capacity, yeah.
  

 6      Q.  Part of what you do is you advise cheese makers on whey
  

 7   processing capacity and abilities, correct?
  

 8      A.  Correct.
  

 9      Q.  And part of that, would it include a cheese plant
  

10   saying to you, "we want you to evaluate how large of a whey
  

11   processing component to incorporate into our plant"?
  

12      A.  Or if they even make that decision, correct.  Yeah.
  

13      Q.  Okay.  So if they decided they did want to add some
  

14   whey processing capacity, would you work with them to determine
  

15   how big it needs to be and what type of volume it should be
  

16   able to handle and things along those lines?
  

17      A.  Yes.
  

18      Q.  Would you ever advise a client to put in a whey
  

19   processing capability that had unused capacity in the hopes
  

20   that California would change regulation so that whey could flow
  

21   over, a product would flow over and you could capitalize on it?
  

22      A.  Just to understand your question.  Would I advise a
  

23   plant, a company to build more capacity than what they needed
  

24   so that they could take in outside whey?
  

25      Q.  Well, so that they would have capacity to take
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 1   advantage of regulatory changes that might happen in the
  

 2   future?
  

 3      A.  No.
  

 4      Q.  Yeah.  Okay.  I think I have just one more question and
  

 5   this is on the top of page 5.  My understanding, I'm going to
  

 6   read the first sentence there, "my understanding is that many
  

 7   of these plants located in Federal Order areas operate as
  

 8   nonpool plants and can pay for milk based on the market."
  

 9           Okay.  So that's what you have said.  I'm trying to
  

10   figure out what you want to encompass with your the words
  

11   "these plants".  Because in your previous paragraph you are
  

12   talking about California's specialty cheese business, and so
  

13   when you talk about "these plants" in the next paragraph that
  

14   are in Federal Order areas, are those also specialty cheese
  

15   plants, or does it encompass something more than that?
  

16      A.  Yeah, I think it encompasses the entire spectrum of
  

17   cheeses.
  

18      Q.  Okay.  Thank you very much.  I appreciate your answers.
  

19      A.  Thank you.
  

20       JUDGE CLIFTON:  Mr. Beshore?
  

21                        CROSS-EXAMINATION
  

22   BY MR. BESHORE:
  

23      Q.  Marvin Beshore.
  

24           Just a couple more questions, Mr. Murphy.
  

25      A.  Okay.
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 1      Q.  In terms of the pricing relating to, the pricing of
  

 2   milk as it relates to the product markets.  We talked about,
  

 3   you talked about the price of powder having come down from
  

 4   highs a year or more ago and being, you know, at a lower level
  

 5   now, and that that involves the buyers, the makers of powder
  

 6   absorbing losses.  Do you recall that colloquy we had?
  

 7      A.  Yes.
  

 8      Q.  Do you understand that milk pricing, the pricing of
  

 9   milk for powder is not determined until after the end of the
  

10   month when the milk is actually processed?
  

11      A.  Yes.
  

12      Q.  Okay.  And so that the price is determined based on the
  

13   actual product prices of powder that occurred during the month?
  

14      A.  Yes.
  

15      Q.  So that processors of milk for powder are not required
  

16   to pay a minimum price based on a powder value some months
  

17   previously, but on the value of powder actually sold, actually
  

18   sold during the month for which they are charged for the raw
  

19   milk, correct?
  

20      A.  Right.
  

21      Q.  So that keeps their price at, right with the market,
  

22   the milk price, with the market price of the manufactured
  

23   products being sold, does it not?
  

24      A.  No.
  

25      Q.  Does not?
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 1      A.  No.
  

 2      Q.  Okay.  You are assuming that the products, that the
  

 3   powder being sold was processed some months before?
  

 4      A.  No.  Well, well, actually, yes, I guess.  What I'm
  

 5   presuming is that when the market, when the market's coming
  

 6   down, no one is selling powder.  It ain't moving.  So the
  

 7   inventory is building, and that's really my point.  And so
  

 8   there's losses no matter which way you slice it.
  

 9      Q.  Because the inventory is building --
  

10      A.  So as the inventory devaluation every month, yeah, and
  

11   that's not captured in the milk price.
  

12      Q.  So you are assuming that the milk being processed is
  

13   not being sold?
  

14      A.  In a down market, it's not being sold.  There's no way.
  

15      Q.  Even though there are transactions reported --
  

16      A.  Sure.  There are, the market just slims up, right.
  

17   Sure there's transactions, but you are not clearing your
  

18   warehouse, so inventories are building.  That data is probably
  

19   publicly available, I don't look at it myself, but I think it
  

20   is available.
  

21      Q.  Okay.  But so when you are talking about losses, you
  

22   are primarily talking about, or maybe you are basically talking
  

23   about losses on inventory as opposed to losses relating to the
  

24   current manufacturer of the product?
  

25      A.  Yeah, I think it is a matter of mixing words.  I
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 1   believe that P and L statements month-to-month in the sliding
  

 2   market are going to be upside down, there's no way around it,
  

 3   because inventories are building.
  

 4      Q.  If inventories are market-to-market, correct?
  

 5      A.  Yeah.
  

 6      Q.  Yes.
  

 7      A.  Yes, correct
  

 8      Q.  Okay.  And when a market turns around, it works the
  

 9   other way?
  

10      A.  Correct.
  

11      Q.  Okay.  Let's look at Exhibit 96 a bit.  And you have
  

12   referred to it in your testimony.  I just want to, want to
  

13   understand.  If you go from top to bottom, you know, you, I
  

14   think your testimony referenced a number of plants that -- that
  

15   do not have whey processing capacity in California.  So the
  

16   first, the first category, Group 1 on Exhibit 96, is 17 of the
  

17   57 plants in California, correct?
  

18      A.  Correct.
  

19      Q.  Okay.  And of course they don't process whey, but they
  

20   don't process enough milk to reach a rounded percentage of the
  

21   total milk processed into cheese, correct?
  

22      A.  Correct.
  

23      Q.  Okay.  That's 17 of the 57.  Now, the next 8 process in
  

24   aggregate .2 percent of the milk for cheese in California,
  

25   correct?
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 1      A.  Correct.
  

 2      Q.  And they don't have whey processing capacity, correct?
  

 3      A.  Correct.
  

 4      Q.  Okay.  So that's 25.  Now, the next Group 3 of five
  

 5   plants, those plants, again, in aggregate process .2 percent of
  

 6   the milk processed into cheese and they do not have whey
  

 7   processing capacity, correct?
  

 8      A.  Correct.
  

 9      Q.  That's what, 30?  That's more than 50 percent of the 57
  

10   plants in California, and we have not reached one half of one
  

11   percent of the volume of milk processed into cheese in
  

12   California, correct?
  

13      A.  Correct.
  

14      Q.  Now, the next category, Group 4 has six plants, which
  

15   do not have whey processing capacity, and they, in aggregate,
  

16   represent .7 percent of the milk possessed into cheese in
  

17   California, correct?
  

18      A.  Correct.
  

19      Q.  Okay.  So now we have got 25, 30, 36 of the 57 plants.
  

20   Is that, am I adding that right?  17 and 8 is 25, and 5 is 30,
  

21   and 6 is 36, correct?
  

22      A.  Let's see,
  

23       MR. ENGLISH:  Getting into calculations.
  

24       MR. MURPHY:  We have 40 with the 4, or including number 4
  

25   Group 5?
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 1       MR. BESHORE:  Oh, I wasn't at Group 5.
  

 2       MR. MURPHY:  So 36 before that, yeah.
  

 3   BY MR. BESHORE:
  

 4      Q.  Okay.  36.  And we have just a little over one percent
  

 5   of the milk processed into cheese in California, correct?
  

 6      A.  Right.
  

 7      Q.  Okay.  And if you go into the next group which does
  

 8   have a whey processor, you get the 40 percent, and we could go
  

 9   on down.  You have some --
  

10       JUDGE CLIFTON:  You said you get to 40 percent.  You meant
  

11   40 plants?
  

12       MR. BESHORE:  I did, thank you.
  

13       JUDGE CLIFTON:  Okay.  You're welcome
  

14       MR. BESHORE:  Thank you, your Honor.  I meant 40 plants, as
  

15   Mr. Murphy had added.
  

16   BY MR. BESHORE:
  

17      Q.  And of course, skipping down to Group 9, the three
  

18   large plants which have whey processing capacity account for
  

19   56.4 percent of the milk processed into cheese, correct?
  

20      A.  Correct.
  

21      Q.  Now, the groups in between, that is Groups 5, 6, 7, and
  

22   8, which have, some of the plants process whey, but not all, is
  

23   it, in your knowledge of the plants and the industry in
  

24   California, is the whey processing roughly proportionate in
  

25   those groups?  In other words, where you have got 1 and 4 that
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 1   might account for roughly 25 percent of the volume in that
  

 2   group?  Where you have 1 and 3 it might account for roughly a
  

 3   third?
  

 4      A.  I'm sorry, I don't understand the question.
  

 5      Q.  If you take Group 5 where you have 1 of the 4 plants
  

 6   processes whey.
  

 7      A.  Okay.
  

 8      Q.  If we were just going to use this to come up with as
  

 9   good an estimate as we could of the relationship of whey
  

10   processing to total production of cheese in California, would
  

11   it be reasonable to take 25 percent of the volume represented
  

12   in aggregate in Group 5 and consider that that was available
  

13   for whey processing?
  

14      A.  Yes.
  

15      Q.  Okay.  And Group 6, a third of the volume we could use.
  

16      A.  Yes.
  

17      Q.  And it would be two-thirds for Group 7?
  

18      A.  Right.
  

19      Q.  And 80 percent for Group 8?
  

20      A.  Correct.
  

21      Q.  Okay.  Thank you very much.  That's all the questions I
  

22   have.
  

23      A.  Thank you.
  

24       JUDGE CLIFTON:  Mr. Vetne?
  

25       MR. VETNE:  Thank you, your Honor.  John Vetne, I am a

5391



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII

 1   representative for Hilmar Cheese Company.
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. VETNE:
  

 4      Q.  I have enjoyed your testimony.
  

 5           You indicated in response to some questions, that you
  

 6   helped build a whey processing plant, or at least one in
  

 7   Wisconsin, and worked with, consulted with whey manufacturers
  

 8   in Wisconsin?
  

 9      A.  Correct.
  

10      Q.  Okay.  And if you look on page 3, numbered paragraph 3,
  

11   the sentence that concludes that paragraph, "movement of raw
  

12   unconcentrated whey in the entire state," you are referring to
  

13   the State of California.  And then you go on, "when this is
  

14   commonplace in Wisconsin."  Your testimony as to what is
  

15   commonplace in Wisconsin, is that based on your observed
  

16   experience in Wisconsin?
  

17      A.  Yes, that's based on my direct experience.
  

18      Q.  Thank you.
  

19      A.  Yeah.
  

20      Q.  So unlike Wisconsin, whey does move from cheese plant
  

21   to other plants for processing in California, but it's
  

22   concentrated in some form before it so moves; is that correct?
  

23      A.  That's correct.
  

24      Q.  Okay.  And as I read your testimony, there are at least
  

25   three plants, I mean five plants, maybe only five plants, in
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 1   which some form of water removed or concentrated whey is
  

 2   shipped from cheese plants to another plant or other plants for
  

 3   processing, and those five are made up of the two plants that
  

 4   you refer to in paragraph 3, RO whey solids, correct?
  

 5      A.  Correct.
  

 6      Q.  Plus the three plants that dehydrate the whey and
  

 7   produce a liquid form of WPC-34, correct?
  

 8      A.  Correct.
  

 9      Q.  And the RO in paragraph 3, means reverse osmosis, which
  

10   is a means of taking the water out of whey; is that correct?
  

11      A.  That's correct.
  

12      Q.  Okay.  Are you aware of a plant in Visalia known as
  

13   Milk Specialties?
  

14      A.  Yes.
  

15      Q.  Yes.  That is a California plant that receives water
  

16   removed whey from other plants; is that correct?
  

17      A.  That's correct.
  

18      Q.  Okay.  Are you aware of any other plants in California
  

19   that receive water removed whey from cheese plants?
  

20      A.  Yes.
  

21      Q.  There are others?
  

22      A.  Yes.
  

23      Q.  Are you able to identify them?
  

24      A.  One is a direct client of mine, so just keep that
  

25   confidential for now.  They receive liquid WPC-34, and another
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 1   is, actually it is an animal feed company, that again, I'm the
  

 2   broker on the deal, it receives RO whey into their plant.
  

 3      Q.  Okay.  To further process the dehydrated whey or
  

 4   partially dehydrated whey into animal products, correct?
  

 5      A.  Yes.
  

 6      Q.  Okay.  Going back to your experience in Wisconsin, you
  

 7   indicate that unconcentrated whey might move from a cheese
  

 8   plant, or does move from cheese plants to whey processing
  

 9   facilities in Wisconsin.  Is the California practice of
  

10   dehydrating or partially dehydrating whey also used, that is,
  

11   taking some of the water out and moving it to whey plants in
  

12   Wisconsin?
  

13      A.  I'm sorry, I'm mixed up on the question about whether
  

14   it is California or Wisconsin.
  

15      Q.  The question is about Wisconsin.  We have discussed
  

16   something that's commonplace in Wisconsin and that is, taking
  

17   unconcentrated whole whey and moving it from a cheese plant to
  

18   a whey specialty plant.  In Wisconsin, is it also an
  

19   alternative practice at a cheese plant to RO or take some of
  

20   the water out and move it to a whey specialty plant?
  

21      A.  Yes.
  

22      Q.  So both methods are used?
  

23      A.  Yeah, very common in Wisconsin, yeah.
  

24      Q.  Okay.  And whether we're talking about Wisconsin or
  

25   California, does the receiving plant, the whey specialty plant,
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 1   engage in transactions with the cheese plant that supplies the
  

 2   whey, there is a purchase and sale of the concentrated or
  

 3   unconcentrated form of whey?
  

 4      A.  Yes.
  

 5      Q.  Okay.  And although those transactions are not publicly
  

 6   reported someplace in the aggregate, there are, nevertheless,
  

 7   business transactions that are discoverable if a government
  

 8   agency asked for them to be discoverable required for them to
  

 9   be discovered, are there not?
  

10      A.  Yes.
  

11      Q.  Thank you.  I think I heard from you two different
  

12   answers on commonplace use of cheddar prices to price other
  

13   forms of cheese.  In response to one question I think
  

14   Mr. Beshore asked, you agreed that other cheeses are frequently
  

15   priced on cheddar price plus.  And then later on, I think I
  

16   heard you say cheddar price plus or minus.  Would it be more
  

17   accurate to say it's plus or minus depending upon the cheese?
  

18      A.  It is more accurate to say plus or minus.
  

19      Q.  Because moisture content may vary, fat content may
  

20   vary, and other things, correct?
  

21      A.  Correct.
  

22      Q.  At the bottom of page 3, you are talking about one
  

23   plant that can utilize your testimony says, a hundred percent
  

24   of whey solids into sweet whey.
  

25      A.  Correct.
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 1      Q.  You are talking about the whey solids that come out of
  

 2   the cheese making operation?
  

 3      A.  Yes.
  

 4      Q.  And is not the production of whey solids into sweet
  

 5   whey, a process like any other process that involves some loss
  

 6   of solids through the pipes, so a hundred percent is
  

 7   unachievable, isn't it?
  

 8      A.  Yes, that's true.
  

 9      Q.  That's true.  And when whey is transferred from a
  

10   cheese plant to a whey specialty plant for further processing
  

11   into whatever market they want, there are losses of solids in
  

12   the process of transferring the whey from the plant into a
  

13   truck, and then from a truck again, into the whey specialty
  

14   plant, correct?
  

15      A.  Correct.
  

16      Q.  And those losses by that process would rationally
  

17   exceed losses incurred by a cheese plant that had a
  

18   side-by-side whey processing facility, correct?
  

19      A.  That's correct.
  

20      Q.  Okay.  All right.  Now, do you have that exhibit, what
  

21   is it, 56, 96?
  

22       MR. ENGLISH:  96.
  

23       MR. VETNE:  Exhibit 96 in front of you?
  

24       MR. MURPHY:  Yeah.
  

25   BY MR. VETNE:
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 1      Q.  I am asking you to, I will be asking you to infer to
  

 2   your best ability, if you can, what product or product mix is
  

 3   represented by the next to the last column.  You see average
  

 4   monthly pounds per plant, the next to the last column on that
  

 5   exhibit?
  

 6      A.  Yes.
  

 7      Q.  Okay.  We are there.  Okay.  Let's go to the bottom.
  

 8   The total average monthly pounds per plant for all groups is 27
  

 9   million pounds, closer to 28 million pounds, and the column
  

10   immediately preceding that has a total of almost 1.6 billion
  

11   pounds.  I did the math and come up with a percentage that the
  

12   27 million pounds represents 1.75 percent of the 1.5779 billion
  

13   pounds.
  

14          Can you infer from that what product is represented by
  

15   the column, the totals 27, 28 million pounds?  Let me precede
  

16   that with maybe another question.  If you are just making sweet
  

17   whey powder you get about five percent from incoming milk,
  

18   correct?
  

19      A.  Correct.
  

20      Q.  So if 1.7 percent is less than 5 percent, this would
  

21   represent some form of concentrated protein product from the
  

22   whey stream, correct?
  

23      A.  Correct.
  

24      Q.  Okay.
  

25      A.  Yeah.
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 1      Q.  And so go back up to the top, so the very first number
  

 2   in Group 1, is 561,000 pounds of milk, of which, pounds per
  

 3   plant for the whey stream is apparently 33,000 pounds.  That's
  

 4   also about 1.7 percent, so that was some concentrated form of
  

 5   whey represented in the usage of that milk, correct?
  

 6      A.  Correct.
  

 7      Q.  Reasonable to infer?
  

 8      A.  That sounds correct.
  

 9      Q.  Go down the average monthly pounds per plant, 1, 2, 3,
  

10   4, 5, 6 -- to the 6th number down, 21 million.
  

11          Do you see that?
  

12      A.  Yes.
  

13      Q.  Okay.  That's pounds for that group average and the
  

14   average incoming milk is 65 million.  That represents about 30
  

15   percent.  Would that, would it be reasonable to infer that that
  

16   represents the whey stream?
  

17      A.  Yes.
  

18      Q.  Okay.  Okay.
  

19       JUDGE CLIFTON:  I think we need to take a break.
  

20       MR. VETNE:  I think we need to consult.
  

21       JUDGE CLIFTON:  Yeah, that is very curious.  All of that is
  

22   quite curious.  Now, what I propose is this.  Mr. Murphy, can
  

23   you stay with us for another hour or two?
  

24       MR. MURPHY:  Yes.
  

25       JUDGE CLIFTON:  You said, Mr. English, not two?
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 1       MR. ENGLISH:  He does need to get back to San Francisco and
  

 2   so I would like to get him done.
  

 3       JUDGE CLIFTON:  Okay.  Mr. Van Nortwick would you come to
  

 4   the microphone for just a minute?  Mr. Van Nortwick?  Before we
  

 5   take our break, I just want to get the order of witnesses that
  

 6   we're going to have.  Mr. Van Nortwick, could you come to the
  

 7   microphone?  I just -- I just want to determine your
  

 8   availability.  All right.  So I hear he's good and when I'm
  

 9   ready, he's ready.  Then I would like to finish Mr. Murphy
  

10   before I begin Mr. Van Nortwick.  And that requires another
  

11   gentleman whose arrived to wait and I hope that will work.  So
  

12   please confer during the break.  We'll go back on record at
  

13   11:15.  We go off record at 10:58.
  

14       (Whereupon, a break was taken.)
  

15       JUDGE CLIFTON:  We are back on record at 11:15.  Mr. Vetne?
  

16       MR. VETNE:  Yes, your Honor.  During the break, everybody
  

17   in the room reached a consensus that John was wrong in the
  

18   assumptions built into the last series of questions.  Now I
  

19   have a Rosanne-Rosanna-Danna moment, "Never mind."
  

20           What those two columns show is actually milk pounds in
  

21   both cases.  One is the pounds by group and the other is per
  

22   plant.  So it's milk pounds in both cases, there are no product
  

23   pounds either indicated or inferred or inferrible.  Thank you.
  

24   That's all.  My questions are done.  Thank you, Mr. Murphy.
  

25       MR. MURPHY:  Thank you.
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 1       JUDGE CLIFTON:  Who next has questions for Mr. Murphy?
  

 2   Mr. Vandenheuvel?
  

 3                        CROSS-EXAMINATION
  

 4   BY VANDENHEUVEL:
  

 5      Q.  Rob Vandenheuvel, I'm with Milk Producers Council.
  

 6           Good morning, Mr. Murphy.
  

 7      A.  Good morning.
  

 8      Q.  Just a couple of questions to clarify some items for
  

 9   the record, and I will start with page 2 of Exhibit 117 of your
  

10   written testimony.
  

11          On the bottom half of page 2 you have got listed what
  

12   you qualify as facts, and there are five spreading from page 2
  

13   into the second half of page 3.  I wanted to focus particularly
  

14   on number 2 there, and I'll go ahead and just read the part
  

15   that I was going to ask the question about or that I am going
  

16   to ask the question about.  "Use of the dry whey powder market
  

17   value in the Class III pricing formula does not make sense and
  

18   it assumes that all plants utilize a hundred percent of whey
  

19   solids producing sweet whey."  I'll stop there.
  

20           Is that really what the Federal Order Class III price
  

21   and USDA assumes in setting that formula?  Do you believe
  

22   that's what they assume that a hundred percent of the plants
  

23   under the Federal Order formulas produce the products embedded
  

24   in those formulas?
  

25      A.  My assumption assumes that if we're all going to pay
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 1   for whey, one would have to assume that one is processing whey.
  

 2      Q.  Do manufacturers who purchase milk, pay for whey or do
  

 3   they pay for milk?  What is delivered to their plants?
  

 4      A.  They pay for milk.
  

 5      Q.  They pay for milk.  So whey is not something they pay
  

 6   for, but rather dry whey is a component of the formula which
  

 7   ultimately calculates that cost of milk, correct?
  

 8      A.  Correct.
  

 9      Q.  And so when we look at other end-product pricing
  

10   formulas in the Federal Order, and in fact, in the California
  

11   system, there are what we could call surrogate prices, would
  

12   you agree?  Cheddar cheese, nonfat dry milk, Grade A butter,
  

13   and I think Grade AA butter I think actually and dry whey,
  

14   correct?
  

15      A.  Correct.
  

16      Q.  So these are surrogates, they are not representative of
  

17   what every manufacturer in either the Federal Orders or
  

18   California manufacturers, correct?
  

19      A.  Correct.
  

20      Q.  So, in fact, it's not a fact that USDA in structuring
  

21   the Class III pricing formula assumes that a hundred percent of
  

22   the plants make dry whey as part of their operation?
  

23      A.  It's kind of like asking, does a butter powder plant
  

24   throw away the cream because you don't make butter?  It's the
  

25   same difference on fat component.  And it's, you know, the
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 1   point is, that you are paying for your components.  But in the
  

 2   case of whey, the argument that Dairy Institute has always made
  

 3   is that well, we got 13 plants here processing whey out of a
  

 4   total of 57.  I think that's kind of the argument that I'm
  

 5   making.
  

 6          Sometimes -- and I -- you are, in terms of the fact
  

 7   that I guess the Federal Order is sure, they must be presuming
  

 8   that everybody is processing whey, otherwise, why would we want
  

 9   to pay for whey?
  

10      Q.  Have we not established that manufactures don't pay for
  

11   whey, they pay for milk?
  

12      A.  They pay for milk, correct.
  

13      Q.  So again, it's -- it's not an assumption that, you are
  

14   not assuming, scratch that.  Again, it is not a fact that USDA
  

15   is assuming every manufacturer that buys milk for cheese making
  

16   purposes is making sweet whey, as the statement suggests?
  

17      A.  Correct.
  

18      Q.  Okay.  The page I would like to focus next on page 4,
  

19   the last full paragraph.  And this is more of a clarification
  

20   for the record.  Let me go ahead and read the sentence I'm
  

21   going to ask about:  "I have been told that the proposed
  

22   Class III milk price increase by the cooperatives would have
  

23   averaged as much as $1.80 per hundredweight milk at times over
  

24   the pass few years."
  

25            The term there that I'm going to focus on is Class III
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 1   milk price increase.  Are you aware of the fact that the
  

 2   formulas in Proposal 1 put forth by the cooperatives, is not an
  

 3   increased Class I milk price, but rather the same Class III
  

 4   milk price calculation as in all the other ten orders?
  

 5      A.  Right.
  

 6      Q.  So this could be read as, as a Class III milk price
  

 7   increase, but you are acknowledging that this is not an
  

 8   increase in milk price, regulated milk price above the current
  

 9   Class III prices already used in all the other ten Federal
  

10   Orders?
  

11      A.  My indication here is for 4b.
  

12      Q.  Okay.  So this is an increase above the --
  

13       JUDGE CLIFTON:  I'm not happy.  So you are talking, and you
  

14   are talking.  I want to go back to your question, because you
  

15   inserted Class I in your question while you were talking about
  

16   Class III, just inadvertently.  We all do it.  So start again
  

17   and take turns.
  

18   BY MR. VANDENHEUVEL:
  

19      Q.  Okay.  Well, I assume the part where I read that
  

20   sentence in is okay, and so I'll start at that point.  You are
  

21   aware that the Class III milk price calculation in
  

22   Proposal Number 1 is the same milk Class III milk price
  

23   calculation that exists in the other ten Federal Orders?
  

24      A.  Yes.
  

25      Q.  And then you explained, so I'll let you explain what
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 1   you meant by increase there?
  

 2      A.  So I meant, yeah.  I meant comparing this with
  

 3   Class III with Class, California Class 4b.
  

 4      Q.  Okay.  So the reference to the word increase there,
  

 5   even though California Class 4b does not appear in that
  

 6   sentence, the word increase is compared to the California
  

 7   Class 4b price?
  

 8      A.  Correct.
  

 9      Q.  Okay.  Later in that sentence, or in that paragraph,
  

10   you use the term, you calculate that $1.80 and it appears you
  

11   divide that by 10, which gets you to an 18 cents per pound of
  

12   cheese value.  Am I doing that calculation, correct?
  

13      A.  Yes.
  

14      Q.  Okay.  And that is based on what you are estimating as
  

15   a cheese yield, ten pounds per hundredweight of milk?
  

16      A.  Correct.
  

17      Q.  And then you go on and say that that 18 cents per
  

18   hundredweight would eliminate any potential profitability.
  

19          Do you see that?
  

20      A.  Yes.
  

21      Q.  Now, I'm going to focus on the $1.80 per hundredweight.
  

22       JUDGE CLIFTON:  Now, when you are talking about the 18
  

23   cents, are you wanting to ask him about 18 cents per
  

24   hundredweight or are you wanting to ask him about 18 cents per
  

25   pound?
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 1       MR. VANDENHEUVEL:  Well, I was referencing the 18 cents per
  

 2   pound would eliminate any potential profitability, that clause
  

 3   in the statement.
  

 4       JUDGE CLIFTON:  Okay.  Go ahead and ask it again, please.
  

 5   BY MR. VANDENHEUVEL:
  

 6      Q.  Okay.  Well, do you see the statement that you make
  

 7   that the, "for the smaller cheese plants, because this," okay.
  

 8   "Wipe out a substantial portion of the smaller cheese plants
  

 9   because this 18 cents per pound would eliminate any potential
  

10   profitability."
  

11          Do you see that statement?
  

12      A.  Yes.
  

13      Q.  Now, I'm going to focus actually on the $1.80 per
  

14   hundredweight, because as we discussed in an earlier question,
  

15   cheese manufacturers buy milk, they don't, and it is on a per
  

16   hundredweight basis.  But what you have basically stated, would
  

17   it be fair to say that your claim is that an increase of  $1.80
  

18   per hundredweight in the milk cost of a cheese manufacturer
  

19   would eliminate any profitability?  Can I make that same
  

20   characterization, since it's just a difference of whether you
  

21   convert it into cheese or whether it is measured in milk?
  

22      A.  Yes.
  

23      Q.  Do you, when a cheese manufacturer decides to build a
  

24   plant in any location, they make a calculation as to what their
  

25   cost of operation would be, including operational cost, input
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 1   of raw materials, labor, overhead and all that sort of thing,
  

 2   correct?
  

 3      A.  Correct.
  

 4      Q.  And they would then make estimates as to what the
  

 5   market value or what the sellable value is of the products they
  

 6   are making, correct?
  

 7      A.  Correct.
  

 8      Q.  And they would hopefully have a margin in between
  

 9   there, correct?
  

10      A.  Correct.
  

11      Q.  So with that assumption, do you have data beyond a
  

12   general statement about 18 cents per pound that we referenced?
  

13   Do you have data that shows that the overall margins of a
  

14   cheese manufacturer or of the small, smaller cheese plants you
  

15   reference, that that would eliminate, an increase of $1.80 per
  

16   hundredweight in milk, would eliminate any potential
  

17   profitability.  That's a pretty strong statement.  Do you have
  

18   data showing what the margins are for some of these smaller
  

19   cheese manufacturers?  Data that can be shared?
  

20      A.  I don't have any data here with me today.  But just to
  

21   give you, I'll give you two examples.  One is, I have worked on
  

22   some large projects, just I know the discussion here is on
  

23   small specialty cheese plans, but I have worked on large cheese
  

24   projects, and adoption of Class III in California, would
  

25   absolutely, without a doubt, just kill any potential
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 1   investment, in say a hundred to 2, $400 million project, any
  

 2   major cheese plant.  It would absolutely just kill the project,
  

 3   number one.  And then number two, now for that I do have data,
  

 4   I would have to get that to you.  However, where I have looked
  

 5   at various projects over the years where I could show that, it
  

 6   would just kill the return on investment.  It would just would
  

 7   knock the project off its rails completely.
  

 8           My experience with that, just to give you some
  

 9   reference that people may be aware of, the most common kind of
  

10   well-known project that I have worked on over the years is a
  

11   project called Blue Ribbon Cheese Company.  I have done a lot
  

12   of work on that.  Now, as far as smaller specialty cheese
  

13   plants go, specialty cheese plants, so I don't have any data
  

14   again with me, and I would need permission, since this data
  

15   would be confidential.  I consult and work with a smaller
  

16   cheese company in California today, that makes some specialty
  

17   cheeses.  It's about two and a half year-old business.  And my
  

18   belief, my strong belief is that the adoption of a Class III
  

19   Federal Order type pricing proposal as in Proposal 1, would
  

20   absolutely cripple this company.  It would just take it down.
  

21           Even some of my clients, my whey protein clients, I'm
  

22   going to mention one here even without permission, it would be
  

23   Farmdale Creamery.  I don't think that they would survive this
  

24   because they make cheddar cheese.  There's just no way they
  

25   would survive a Class III-type Order.  It's not going to
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 1   happen.  That's my genuine belief.
  

 2           And, you know, like I said, some of this data it's is
  

 3   not my data, it is confidential proprietary company data, and
  

 4   perhaps I could ask for it if it was required at a later date.
  

 5   I don't know if I can get my hands on it or not.
  

 6       JUDGE CLIFTON:  You are not required to try.  First of all,
  

 7   we have honored the proprietary nature or trade secret nature
  

 8   of such data, and you are not testifying on behalf of the
  

 9   client, you are testifying on your own behalf and based on your
  

10   own experience.  So it is not necessary for you to try to get
  

11   the data.
  

12       MR. MURPHY:  Okay.  Thank you.
  

13       JUDGE CLIFTON:  And we appreciate the experience you bring.
  

14   It is very helpful to us.
  

15       MR. MURPHY:  Okay.
  

16   BY MR. VANDENHEUVEL:
  

17      Q.  Thank you, your Honor.  And yeah, I wasn't asking to
  

18   breach any confidentiality.  In your response, however, is it
  

19   fair to say that while you reference data that maybe you have
  

20   access to, you are not able to provide the data, so it is
  

21   largely characterizations that are included in your testimony,
  

22   and even in your statement just now, this is not data that you
  

23   are sharing, it is your opinion of your interpretation of that
  

24   data.
  

25      A.  Correct.
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 1      Q.  You mentioned Blue Ribbon Cheese Company, you worked on
  

 2   that project?
  

 3      A.  Yes.
  

 4      Q.  Can you tell us a little bit more about what that
  

 5   project was?  I believe that was in California?
  

 6      A.  I think it's been a few years, that was a three
  

 7   million, I think, start up, maybe going to six million pounds
  

 8   of milk a day, encompassed, it was for Mozzarella, so it was,
  

 9   it would have competed with Hilmar, oh, sorry, it would have
  

10   competed with Saputo and Leprino.  There were some partners
  

11   involved in that project at the time, so big pizza companies
  

12   that would want the Mozzarella, and there was a European
  

13   investor on the whey side, the whey protein side.  And it did,
  

14   the project actually collapsed in the financial crisis of '08,
  

15   '09, in that timeframe due to just project financing vanished
  

16   overnight, obviously, with the financial collapse.
  

17      Q.  During the time that that plant was being considered,
  

18   the plans were being developed to build that plant, the
  

19   California Class 4b price that was in place at the time, and
  

20   part of all the assumptions going into building that plant, do
  

21   you know the relationship the Class 4b price had compared to
  

22   the Federal Order Class III price at that particular moment?
  

23      A.  Back in '08, I don't remember.  It is all, obviously it
  

24   is driven by the whey market, wherever the whey market was at,
  

25   I think, so anything above the make allowance obviously would
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 1   have an impact on it, or above the 4b formula.  And the 4b
  

 2   formula was different than what it is now, so I don't remember
  

 3   exactly now, no.
  

 4      Q.  The planning that went into Blue Ribbon Cheese, do you
  

 5   remember the approximate time when that idea started to develop
  

 6   and some of the work in developing the plans to build a plant,
  

 7   do you know approximately the time period?  Was it 2007, 2006,
  

 8   earlier?
  

 9      A.  Yeah, it was, let's see, it would have been, it would
  

10   have been the early 2000, like 2004, 2005 to like 2008, 2009,
  

11   yeah.
  

12      Q.  So a good portion of that planning period would have
  

13   been at a time when the California Class 4b price maintained an
  

14   end-product pricing formula for dry whey in our Class 4b
  

15   formula, not a scale that we operate now?
  

16      A.  I'm not sure.  I don't remember that.
  

17      Q.  Do you recall a hearing, which I believe you testified
  

18   in, in 2007, in October, when CDFA decided to change to a fixed
  

19   dry whey factor in the Class 4b formula?
  

20      A.  Is that when the 4b, so that's when there was just,
  

21   there was a total change in how the 4b whey factor --
  

22      Q.  This is a hearing in the 2007 when the small cheese
  

23   manufacturers petitioned for a hearing.  Do you remember that?
  

24      A.  I don't remember, but if I testified, I testified,
  

25   yeah.
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 1      Q.  So you don't remember if prior to that hearing we
  

 2   operated an end-product pricing formula that kept our Class 4b
  

 3   price closer to the Federal Order -- wait for me to finish,
  

 4   because I don't want to talk over you -- you if you don't
  

 5   recall the details of that hearing, do you recall that a
  

 6   hearing took place at some point, and prior to that hearing we
  

 7   operated in California an end-product pricing formula for dry
  

 8   whey that maintained the closer relationship, that allowed our
  

 9   Class 4b price to keep a closer relationship to the Federal
  

10   Order Class III price?
  

11      A.  I have some recollection of that, I just don't remember
  

12   the timing.
  

13      Q.  Okay.  And then finally, just to follow up, when I had
  

14   asked you about data on the small cheese businesses, some of
  

15   the early comments you made in the response to me was with
  

16   regard to some larger operations.  I mean, Blue Ribbon Cheese
  

17   Company you mentioned was a 3 to 6 million pound per day
  

18   operation.  But in terms of your comment, which as I noted on
  

19   page 4 was related to smaller cheese plants, you have testified
  

20   earlier that the smaller cheese plants often make specialty
  

21   products, correct?
  

22      A.  Yes.
  

23      Q.  And that an analysis of that plant's margins could not
  

24   be fairly assessed based on cheddar assumptions that we often
  

25   talk about in the regulated prices, but they have their own
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 1   market prices for those specialty products and their own cost,
  

 2   to be fair --
  

 3      A.  Sure.
  

 4      Q.  -- but their own margin calculations for those plants,
  

 5   correct?
  

 6      A.  Correct.
  

 7      Q.  And that specialty cheese plants of that nature with
  

 8   higher value end-products operate all over the country in
  

 9   Federal Order areas and outside of Federal Order areas,
  

10   correct?
  

11      A.  Correct.
  

12      Q.  That's all I have.  Thank you.
  

13       JUDGE CLIFTON:  Thank you, Mr. Vandenheuvel.  Who next has
  

14   questions for Mr. Murphy?  Mr. Zolin?
  

15       MR. ZOLIN:  Alan Zolin.
  

16                        CROSS-EXAMINATION
  

17   BY ZOLIN:
  

18      Q.  Mr. Murphy, just one follow up question about
  

19   Blue Ribbon Cheese.  Is there another entity that picked up
  

20   that cheese plant in Tulare, California, that you are aware of?
  

21      A.  Yes.  I'm not very aware of it, but yes, I have heard
  

22   that.
  

23      Q.  Do you know the, do you know the name of who that would
  

24   be?
  

25      A.  The new entity name?
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 1      Q.  Yeah?
  

 2      A.  No, I don't.
  

 3      Q.  Are you involved with the group that's working there?
  

 4      A.  No.
  

 5      Q.  Okay.  Thank you.
  

 6       JUDGE CLIFTON:  Who else has questions for Mr. Murphy?  I
  

 7   would invite redirect and then I will ask if Mr. Francis has
  

 8   questions.
  

 9                      REDIRECT EXAMINATION
  

10   BY MR. ENGLISH:
  

11      Q.  Thank you, your Honor.  Chip English.
  

12          Just a couple of questions.
  

13           In discussing with Mr. Beshore the conversation about
  

14   inventories being carried into a down market with losses, he
  

15   then said, and I'm not sure if it was an implication or not,
  

16   but he said, "but then in an up market, you know, you will make
  

17   money on the up market."  You remember that part of the
  

18   discussion?
  

19      A.  Yes.
  

20      Q.  In your experience, in the market that you have dealt
  

21   with, buyers look for the bottom of the market, and as soon as
  

22   they think it's going to go up, what do they do?
  

23      A.  They want to buy all around them.
  

24      Q.  So you get the full loss going down, right?  Correct?
  

25      A.  Correct.
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 1      Q.  And you don't necessarily get the full gain going up
  

 2   because your buyers are trying to get you down at the bottom of
  

 3   the market, correct?
  

 4      A.  Correct.
  

 5      Q.  Okay.  So then, and I think Mr. Vandenheuvel sort of
  

 6   got to clearing this up a little bit, we're appreciative, but
  

 7   Mr. Beshore asked you some questions relative to cheddar
  

 8   prices, and specialty cheese, and I think he asked you one
  

 9   question, well, if you have a specialty product, it might get a
  

10   cheddar plus price, correct?
  

11      A.  Correct.
  

12      Q.  Would it be true that it also then has a cost plus
  

13   element?
  

14      A.  Yes.
  

15      Q.  And he then said, "Well, if you have a really specialty
  

16   cheese, you might get price plus, plus, plus."  And you agreed.
  

17   Right?
  

18      A.  Yes.
  

19      Q.  Would you also have cost plus, plus, plus, in your
  

20   experience?
  

21      A.  Of course, yes.
  

22      Q.  That's all I have.
  

23       JUDGE CLIFTON:  Mr. Beshore?
  

24                       RECROSS-EXAMINATION
  

25   BY MR. BESHORE:
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 1      Q.  Marvin Beshore.
  

 2           Just one real quick follow up.  Whether you make money
  

 3   or lose money on selling those inventories depends on how well
  

 4   you price them, right?
  

 5      A.  Right.
  

 6      Q.  Yeah, it's not just automatic that, you know, you sell
  

 7   it all at the low, and you buy it, and you make it all at the
  

 8   high, correct?
  

 9      A.  Sorry, would you rephrase?
  

10      Q.  No, I'll leave it at that.  Summary, whether you make,
  

11   whether it's profitable selling inventories depends on how you
  

12   price them with respect to the market movements of price,
  

13   correct?
  

14      A.  Sure.  Correct.
  

15       JUDGE CLIFTON:  Mr. Francis, do you have questions for
  

16   Mr. Murphy?
  

17       MR. FRANCIS:  Yes.
  

18                       RECROSS-EXAMINATION
  

19   BY MR. FRANCIS:
  

20      Q.  Yes.  Thank you.  Will Francis, USDA.
  

21          Thank you, Mr. Murphy, for appearing in our hearing and
  

22   your testimony.  I just want to clarify a few things.  In your
  

23   direct testimony, in your written document you clearly indicate
  

24   you are opposing Proposal 1, and you're supporting the
  

25   Dairy Institute of California's alternate proposal, Proposal 2.

5415



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII

 1   And from the context of the rest of your testimony, my
  

 2   understanding is that you are, we have introduced a separate
  

 3   Exhibit 15, so in the Notice of Hearing we had some language
  

 4   that we included as Proposal 2 that referenced dry whey
  

 5   products in the formula.  And in Exhibit 15 there was an
  

 6   additional proposal which the Judge is allowing in to be
  

 7   discussed relative to liquid whey values.  And so I wanted to
  

 8   clarify, are you here testifying to that additional alternate
  

 9   proposal to price the formula using those liquid whey values?
  

10      A.  Yes.
  

11      Q.  Okay.  And maybe, I want to try to pick your brain
  

12   because you have knowledge and experience in brokering or
  

13   buying and selling both liquid whey products and dry whey
  

14   products.  So if we can explore that a little bit.
  

15           To your knowledge, are there publicly available sources
  

16   of market information, meaning reported prices for those
  

17   products?  And if so, can you help us by describing some of
  

18   those sources of information?
  

19      A.  For --
  

20      Q.  For both liquid whey and dry whey products?
  

21      A.  Okay.  No, there is, there are no published prices.
  

22   They are generally indexed, indexed off the published AMS Dairy
  

23   Market News prices for either western whey, or in California at
  

24   least it's western whey, or western WPC-34.
  

25      Q.  Okay.  And that would be a liquid WPC-34?
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 1      A.  Yes.
  

 2      Q.  Okay.  How about sources of information for dry whey
  

 3   products?
  

 4      A.  If you are to sell liquid whey in California?  So it
  

 5   would be again, if it was to be indexed, it would be indexed
  

 6   off the, off the western average of the Mostly for dry whey as
  

 7   published by the Dairy Market News.
  

 8      Q.  Okay.  So we're talking about two separate price
  

 9   series, both reported in AMS Dairy Market News?
  

10      A.  Yes, so there's a dry whey powder western average and
  

11   there's a WPC-34, Whey Protein Concentrate 34 western average.
  

12      Q.  And those are a price series that you routinely track
  

13   and have knowledge of in the course of your business?
  

14      A.  Yes.
  

15      Q.  And do those prices tend to move together or what is
  

16   their, is there a relationship between those prices?
  

17      A.  Yeah.  Long-term there's a good correlation, but in the
  

18   short-term, no, they do de-couple.
  

19      Q.  Okay.  On page 2 of your testimony, where you, before
  

20   the section labeled Facts, in that last sentence says "all ten
  

21   of these companies dispose of greater than 85 percent of whey
  

22   solids as animal feed at little or no value."  Can you help me
  

23   understand what you mean by "greater than 85 percent"?
  

24      A.  Yes.  So if you look at milk solids, so typical
  

25   Holstein milk is running 12 plus percent milk solids, so when
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 1   you make your cheese, you end up with whey from that cheese
  

 2   with 6 percent of those solids, or 6.25 or 6.35, they are
  

 3   typically the standard numbers, so half the solids end up in
  

 4   the whey.  But in that 6.25 percent whey solids, 0.6 percent of
  

 5   it is recoverable protein.  For either, whether it is 34 or
  

 6   whether it is WPC-80 or any other product.  So then that's
  

 7   really what I'm referring to as the 85 percent the other
  

 8   solids.  So of the, of say 6.25 percent solids in whey, if I,
  

 9   if we can recover 0.6 as protein, so that leaves 5.-something,
  

10   which represent, that's where that 85 percent number comes
  

11   from.  And typically, typically almost a hundred percent of the
  

12   time or anywhere where UF is used, you are going to have that
  

13   85 percent for disposal.
  

14      Q.  Okay.  And that's typically in a liquid form?
  

15      A.  Yes.
  

16      Q.  That gets shipped out?
  

17      A.  Yeah.
  

18      Q.  And where you say little or no value, is there a market
  

19   price for that?
  

20      A.  So if it's in its own concentrated form, it will cost,
  

21   as I mentioned in my testimony, about $250 just to haul it off,
  

22   if it is in the 5 and a half percent solids form.  If it's
  

23   reverse osmosis concentrated, it has some value as animal feed,
  

24   limited.  And I'm not sure that there's any profit in it
  

25   because of the cost of running those reverse osmosis systems.
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 1   I'm not convinced that there's actually any real, I mean, sure
  

 2   there's an environmental benefit, you do reduce the number of
  

 3   loads that need to be hauled off, there is some revenue from
  

 4   selling it as animal feed solids, but I'm, I'm not convinced
  

 5   that there's any profit in it.  My guess is it is break even.
  

 6      Q.  Okay.  And that's consistent with some earlier
  

 7   testimony that we have heard.  So you are really talking about
  

 8   sort of the net.  There's some savings involved in
  

 9   environmental benefits and foregone costs associated with that,
  

10   you do receive and revenue but --
  

11      A.  Especially haul rates.  So you save in haul rates.
  

12      Q.  Okay.  And continuing on the next page, on page 3, you
  

13   do reference some haul rates, and I was trying to follow along.
  

14   First, in item 3 on page, the top of page 3.  You talk about
  

15   whey powder value, and I think you are talking about that in
  

16   reference to the RO'd liquid, and it seems like you are
  

17   implying there's a price relationship somehow between a
  

18   powdered value and the liquid value.  Maybe -- I'm trying to
  

19   understand.
  

20      A.  Oh, yeah, so what I'm -- excuse me -- what I'm saying
  

21   here at the top of the first sentence, RO whey solids, so in
  

22   reverse osmosis you capture almost all of the whey solids.
  

23   Okay?  So the relationship of ROA solids would be to whey
  

24   powder, there's somewhat of a direct relationships because you
  

25   have got all of the solids, that's really what I'm saying
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 1   there, is that the, if you take ROA solids and deliver them to
  

 2   the, let's say a calf medical replacement plant, which is what
  

 3   I do, the value is 50 to 70 percent of the whey powder market,
  

 4   that's what I'm saying there.
  

 5      Q.  And then you have got some hauling costs?
  

 6      A.  Yes.
  

 7      Q.  That you are netting out?
  

 8      A.  Yes.
  

 9      Q.  That helps.  And later on in that section you do refer
  

10   to some specific values of cost of moving liquid whey products.
  

11   And so maybe just to explain a little more, there's, you
  

12   referenced in comparison what happens in Wisconsin.  Is it, you
  

13   know, typically you are not moving liquid whey out of a cheese
  

14   making plant, that there are facilities that dry it in-house,
  

15   and so that hauling portion doesn't really come into play.  But
  

16   in California, the typical, if there is revenue to be obtained
  

17   from the market, you are hauling some form of liquid whey
  

18   through the market, either to a further drying facility or some
  

19   other facility.  So I'm trying to understand some of the
  

20   relationships here.
  

21          So your example is that you are hauling WPC-34 300
  

22   miles and that's $1,200 per load, and I'm assuming that's a
  

23   full truck load of liquid WPC-34?
  

24      A.  Yes.
  

25      Q.  Okay.  And then you talk about, in the next sentence,
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 1   hauling from City of Industry, California to Tulare, at a
  

 2   different miles and you reference a backhaul cost.  So what was
  

 3   on the original haul versus how this compares to the backhaul,
  

 4   and what are you hauling both ways?
  

 5      A.  I believe there's milk going down and whey coming back.
  

 6   And the reason I put the back, I just wanted to be fair because
  

 7   I know the freight rate is $475, which is actually low, and
  

 8   then my question was why is it so low?  It's because it is a
  

 9   backhaul.  Whereas, on the Land O'Lakes out of Orland, it's a
  

10   direct haul, there's no backhaul from what I understand on
  

11   that.
  

12      Q.  Right.  And so milk, farm milk, goes down, and
  

13   somebody's already paid for that haul?
  

14      A.  Yes.
  

15      Q.  And you're back hauling an RO'd liquid whey product
  

16   back to Tulare?
  

17      A.  Correct.
  

18      Q.  Okay.  And that 475 is specific to that distance for a
  

19   full truck load?
  

20      A.  Yes.  Specific to that particular deal where there's
  

21   maybe a load a day of RO whey or a load, I forget the number
  

22   now.  It is a specific, so the deal is set up on the number of
  

23   loads per week.
  

24      Q.  Yeah.  Okay.  And then just finally later on in that
  

25   section, on number 5, you talk about small cheese plants that
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 1   pay $250 per load.  Is that a full truck load or a partial, or
  

 2   a different type of hauling?
  

 3      A.  For this particular example?
  

 4      Q.  Yes.
  

 5      A.  It, yeah, it is a full truck load, but it doesn't
  

 6   matter.  It could be a partial or a full it is going to be
  

 7   $250.
  

 8      Q.  It is a flat rate for hauling?
  

 9      A.  Yeah.
  

10      Q.  Okay.  I think that's all the questions we have at this
  

11   time.  Thank you very much.
  

12      A.  Thank you.
  

13       JUDGE CLIFTON:  Mr. Murphy, I need help understanding your
  

14   response to Mr. Francis' first question.  You gave an example
  

15   of the Holstein milk having 12 percent protein content?  Did I
  

16   get that right?
  

17       MR. MURPHY:  No.
  

18       JUDGE CLIFTON:  12 percent what content?
  

19       MR. MURPHY:  12 percent total solids.
  

20       JUDGE CLIFTON:  Total solids.  Now I understand.  Okay.
  

21   Thank you.  Do you have any comments to make, since you
  

22   understand these prices, do you have any comments to make about
  

23   California's fortification of milk and how that changes things?
  

24   When you have to price milk and so on, and determine whether a
  

25   plant would be profitable, does the fact that California
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 1   requires fortification of milk enter into your analysis at all?
  

 2       MR. MURPHY:  No.  Fortification of milk doesn't apply to
  

 3   the cheese side.  It is my understanding is that that's Class I
  

 4   milk solids for drinking milk only.
  

 5       JUDGE CLIFTON:  Okay.  All right.  So else has questions
  

 6   for Mr. Murphy?  Any further redirect?  Mr. Murphy, you have
  

 7   been an extremely valuable witness and I thank you so much for
  

 8   coming.  And you are free to step down.
  

 9       MR. ENGLISH:  Chip English for the Dairy Institute.  We
  

10   would yield at this point to whoever is next, whether it's
  

11   Mr. Vandenburg or whomever.
  

12       JUDGE CLIFTON:  I would like to call Mr. Van Nortwick.
  

13   Mr. Van Nortwick, if you will have a seat in the witness stand
  

14   to my right.  Welcome.
  

15       MR. VAN NORTWICK:  Thank you.
  

16       JUDGE CLIFTON:  I'll swear you in in a seated position.  If
  

17   you would raise your right hand, please.
  

18           Do you solemnly swear or affirm under penalty of
  

19   perjury that the evidence you will present will be the truth?
  

20       MR. VAN NORTWICK:  Yes, your Honor.
  

21       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

22   name.
  

23       MR. VAN NORTWICK:  Tom Van Nortwick, T-O-M, V-A-N,
  

24   N-O-R-T-W-I-C-K.
  

25       JUDGE CLIFTON:  What are your connections to Agribusiness
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 1   Publication?
  

 2       MR. VAN NORTWICK:  This is a 40 year-old company that I
  

 3   took over for my father in 2002 for him, operated his company
  

 4   until he passed away.  And we are publishers of farm magazines,
  

 5   including the Agribusiness Dairyman magazine for the last 35
  

 6   years.  Approximately.
  

 7       JUDGE CLIFTON:  I have mentioned your website several
  

 8   times.  And I'm the one who asked you to come and testify
  

 9   today.  I'm very grateful for the capturing of the audio feed
  

10   in pieces of recording so that we can play those from the
  

11   website.
  

12           I also asked you to testify because I'm involved in an
  

13   e-mail chain with you and Laurel May.  And I just wanted to ask
  

14   you about that.
  

15           I started this e-mail chain that included you and me
  

16   and Laurel May, with regard to looking at the website that
  

17   included exhibits and transcripts and so on, and I had some
  

18   suggestions; is that correct?
  

19       MR. VAN NORTWICK:  That is correct, your Honor.
  

20       JUDGE CLIFTON:  All right.  And so Ms. May and I were
  

21   included in another communication that included more than just
  

22   the three of us, it included one of the witnesses this that had
  

23   testified.
  

24       MR. VAN NORTWICK:  That is correct.
  

25       JUDGE CLIFTON:  All right.  And you included us because it
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 1   had to do with the audio feed; is that correct?
  

 2       MR. VAN NORTWICK:  Yes, two reasons.  That, and the witness
  

 3   had mentioned the atmosphere that had existed when she
  

 4   testified which contributed to her, that witness, being better
  

 5   able to share her testimony here at that time.  And so I was
  

 6   anxious to -- it's something that needs to be said, I'll talk
  

 7   briefly about it just very quickly, so for those two reasons.
  

 8   The audio that we will provide for her of her testimony and
  

 9   then as it relates to the entire hearing.
  

10       JUDGE CLIFTON:  Very good.  Well, I am very grateful for
  

11   what you are doing to enhance the ability of others to see what
  

12   goes on here, though they may not have the opportunity to be
  

13   here in the room at any point during the hearing.  Did I
  

14   explain to you that I was concerned that being included in that
  

15   e-mail involved more than just procedural items, it actually
  

16   was you presenting a viewpoint that others here should hear and
  

17   have the ability to cross-examine you on?
  

18       MR. VAN NORTWICK:  That is correct, your Honor.
  

19       JUDGE CLIFTON:  All right.  And so I also invited you,
  

20   while you are here, to address that issue, to read that e-mail
  

21   into the record, but also to testify about anything you would
  

22   like to about the dairy industry in California; is that
  

23   correct?
  

24       MR. VAN NORTWICK:  You did, you did make that invitation.
  

25       JUDGE CLIFTON:  All right.  Well, let's start with the
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 1   e-mail.  My point in asking you to read it to everyone is so
  

 2   that if there's anything in there that anyone would like to ask
  

 3   you questions about, they have the right to cross-examine you.
  

 4   This is my way of curing what would be an ex parte
  

 5   communication.  So I would like to explain right now before you
  

 6   read the e-mail, what the difference is between an ex parte
  

 7   communication and a procedural one.
  

 8           A procedural communication is something like an e-mail
  

 9   to Jill Clifton saying, "I'm late", "I'm running late", or an
  

10   e-mail to William Francis saying, "we have just gotten word
  

11   that one of our witnesses for tomorrow will be Joe Dokes".
  

12   Those are just about timing or we call them non-substantive.
  

13   They don't -- they don't have an opinion about the proceeding
  

14   and the way it should come out.  Those are fine.  But when a
  

15   communication is persuasive, it has to be shared with everyone,
  

16   so that is what this is about to begin with.
  

17           Now, we're distributing a copy of the e-mail.  Thank
  

18   you, Mr. Van Nortwick, for bringing copies.  I think we should
  

19   mark this as the next exhibit, that would be Exhibit 118; is
  

20   that correct, Ms. Elliott?
  

21       MS. ELLIOTT:  That's correct.
  

22           (Thereafter, Exhibit Number 118, was
  

23            marked for identification.)
  

24       JUDGE CLIFTON:  Raise your hand if you need a copy of
  

25   Exhibit 118?  Are there anymore?  Please raise your hand if you
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 1   need one, there are more.  If the copy machine is having
  

 2   trouble don't worry about it, everyone has a copy.
  

 3           And I thank you very much, Mr. Van Nortwick, for making
  

 4   these copies and bringing them to us.  All right.  So let's
  

 5   start with your testimony just reading into the record your
  

 6   e-mail, if you don't mind.
  

 7       MR. VAN NORTWICK:  Can I do a little preamble to this?
  

 8       JUDGE CLIFTON:  Certainly.
  

 9       MR. VAN NORTWICK:  I'm reminded of a time my father got me
  

10   a Timex watch, I was 10 or 11 years old.  It was really great
  

11   because it had to be wound.  Remember, some of you can still
  

12   remember when we wound our watches.  And dad said to me, "Tom,"
  

13   because that was my name, of course, and so he -- just for
  

14   Chip's clarification -- he called me Tom, and so he said, "Tom,
  

15   only wind that once a day and just enough.  Not too much, just
  

16   enough."  And so a day or two had gone by, but that winding was
  

17   just too much fun and I had wound it and wound it and wound it,
  

18   and pretty soon, guess what?  The watch no longer worked.
  

19           So I got the brilliant idea to take out my pocketknife,
  

20   turn that watch over, bend the band back, because the band
  

21   would flip over, and laid the watch down.  And about the time I
  

22   used my blade of my pocketknife to pop the back of that watch
  

23   off, my dad walks in the room.  And he said to me, as only
  

24   fathers can, he said, "Tom, there are only two kinds of people
  

25   that pull the back off a watch."  He said, "One is a jeweler

5427



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII

 1   and the other is a fool."  "I did not know you were a jeweler,"
  

 2   he said.
  

 3           And so I liken today's experience, and in fact, this
  

 4   entire hearing as me pulling the back off of the milk watch.
  

 5   And there's only my father saying to me, "There's only two
  

 6   kinds of people, Tom, that would pull the back off of a milk
  

 7   watch, and one would be Mr. Vetne and the other would be a
  

 8   fool."  And so I have pulled this watch cover off.  But it is
  

 9   fun to come here because you have done an excellent job, and I
  

10   have to extend to you my compliments to Judge Clifton, and to
  

11   the staff, and to the people from the USDA, the attorneys, for
  

12   the work that you are doing, and the leadership provided by the
  

13   co-ops.  I have not always been the biggest fan of co-ops.  If
  

14   you read my stuff, we have butted heads before.  But the
  

15   leadership exhibited, which is so huge, the vacuum of
  

16   leadership in this industry from the producer sector on in our
  

17   local and state county governments on, I am a big advocate that
  

18   we have all got to step up and do more and lead when we, in the
  

19   vacuum of leadership.  So my compliments.
  

20           And I don't think it is by chance that Judge Clifton is
  

21   here.  I don't know how that process happens, but in my
  

22   opinion, it has made all the difference.  And I have had that
  

23   expressed to me many times from other people.  And that was
  

24   part of Barbara's conversation with me after this e-mail was
  

25   sent, that she was so grateful that this Judge was here on that
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 1   day for her.  She felt that.  And I was listening, and I could
  

 2   hear in Judge Clifton's voice, the empathy necessary to
  

 3   understand what Barbara was going through that day.  And that
  

 4   the gentle nature that she used in dealing with that.  And the
  

 5   complimentary positive nature she really does for all of us who
  

 6   have witnessed her efforts on behalf of this hearing.   So my
  

 7   congratulations from the private sector.
  

 8           It's reaffirmed a tremendous appreciation I have for
  

 9   what you are all doing.  It's amazing to come this far and to
  

10   have this many people that know this much, in one place at one
  

11   time.  And I wish everybody could gain a greater appreciation
  

12   for what is transpiring.  And regardless of the outcome, you
  

13   have been able to assemble what is probably undoubtedly the
  

14   most in-depth group of people relative to milk.  And I don't
  

15   know why it is so complicated, I still don't get that part,
  

16   but, oh boy, is it complicated.
  

17           So from that, I have opened this back of the watch, and
  

18   I'm still learning.  And five years ago, six years ago, seven
  

19   years ago, I worked with a group of dairy producers to form the
  

20   National Dairy Producers Organization with Doug Maddox and Bill
  

21   Rowell, and some great men who felt there needed to be a
  

22   change, and there needed to be a change in the way producers
  

23   represented themselves and what they did.  And it was a great
  

24   learning experience for me.
  

25           But I, by no means, have any educational background in
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 1   milk.  Agriculture was my major, I wanted to be a veterinarian,
  

 2   didn't work out.  I have been in publications and publishing
  

 3   through most all of my career one way or the other.  And so
  

 4   sales and marketing is my expertise.  And if you will, you
  

 5   don't know this, but IBM once commissioned a study by
  

 6   consultants, and I make no disparaging remarks about
  

 7   consultants, but they were called in and paid $4 million by IBM
  

 8   to figure out what was wrong.  And they studied, and they
  

 9   studied, and they came back and everybody gathered together in
  

10   a big room and IBM was there, and the consultant came, and they
  

11   said, "Gentlemen, we have figured out the problem and the
  

12   problem is low sales.  And the solution to that problem is,
  

13   more sales."  Four million bucks to find out the solution to
  

14   the problem.
  

15           And so, and I think that from a marketing standpoint,
  

16   milk suffers from that.  Only one time did I hear somebody -- I
  

17   was so grateful to hear it, somebody sat right here and talked
  

18   about the taste of milk.  Do you know that in 49 states in this
  

19   country we do not fortify milk to California standards, and
  

20   therefore reduce the nutritional value and the taste of milk?
  

21   Why would we do that and then expect that sales are going to
  

22   grow.  And then most of all, I want you guys to envision
  

23   Valentine's Day.  You have got a special young lady or, in my
  

24   case we're a lot older now, that you are going to buy
  

25   chocolates for.  And you go and purchase a box of chocolates,
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 1   but you specifically look for the one that on the front of the
  

 2   box it says lowfat chocolate.
  

 3           Now, what kind of response do you think you are going
  

 4   to get from your significant other, or the one you are intended
  

 5   to impress if the front of the box says lowfat chocolate.
  

 6   Chocolate's not meant to be lowfat.  We're not supposed to put
  

 7   our garbage milk into chocolate milk.  You drink Barbara's
  

 8   chocolate milk back there, you know you got something worth
  

 9   having.  So there's some little marketing things that we could
  

10   be working on.  We spend a lot of money on marketing and sales
  

11   are going down in a lot of areas where they shouldn't be, and
  

12   so there's some issues.
  

13           Anyway, but I'm in sales and marketing.  It's all about
  

14   getting something sold and getting a fair price for it.
  

15           Barbara,
  

16           I just -- me and the former speaker -- I just wanted
  

17   you to know how impactful your testimony was today at the FMMO
  

18   hearings in Clovis.  I have now listened to hundreds of hours
  

19   of testimony, and no one has done a better job of putting to
  

20   voice these words that are so tender and so near one's heart so
  

21   as to almost be unspeakable.  You did, without exception, what
  

22   so badly needs to be done to properly represent the levels of
  

23   heartache and heartbreak that producers and their families have
  

24   faced in this state, and, in fact, throughout the entire
  

25   country.  It was an honor to hear it as you said the words
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 1   while I was not in the room not having known you were to
  

 2   testify.  I am so grateful to have been listening here in the
  

 3   office and to share in your tears in a private setting so as to
  

 4   not to have to divulge to others just how much your story meant
  

 5   to me and I am sure so many more.
  

 6           I have captured that testimony on an audio file and
  

 7   will see that you have a copy for your family to have and keep
  

 8   for many years to come.  I will get it into an MP4 file and
  

 9   bring it to you so you can have it for those future days when
  

10   it will do some good to remember how it was that you scaled
  

11   such a high mountain.  And then having reached the top, was
  

12   provided from that vista a clear vision of what was to come,
  

13   and even the trail that likened the poem by Robert Frost is
  

14   "less travelled by".  Then someday, like his traveler in the
  

15   poem, you will look back and say, "I believe or even you will
  

16   know, that that has made all the difference."
  

17           Thank you for the pleasure of working with you and to
  

18   have witnessed for myself how much it has all meant, and I know
  

19   still means.  I know from experience, these things will heal
  

20   over time.  While I can only imagine the important highs and
  

21   the deep despair that has accompanied your journey, I am
  

22   grateful to know that this important story of a family's
  

23   commitment and their resolve to work together.  I know that
  

24   important aspect of what you have gone through will help you,
  

25   your family, and all of us cherish even more the many victories
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 1   that will still lie ahead, that still lie ahead.  I am grateful
  

 2   that you took the time to share such personal experiences,
  

 3   feelings, and even the tender mercies, that have accompanied
  

 4   the difficult decision you have made together.  Your example of
  

 5   family, and what should, what that should mean to all of us, is
  

 6   likewise not wasted on those who have eyes to see and ears to
  

 7   hear.
  

 8           I am likewise grateful for your questioning of
  

 9   producers and others within the industry.  How have we come to
  

10   this?  How have we allowed this to happen?  How is it that we
  

11   find ourselves in this situation?  Not exactly your words,
  

12   those will come, but know that these, that those were powerful
  

13   words phrased in a question, and expressed as maybe only you
  

14   were able to express them at this time having gone through all
  

15   you have gone through.  Your questions are a clarion call that
  

16   every procedure and industry leader in the US dairy industry
  

17   should be prepared to answer and hold themselves and others
  

18   within their respective organizations accountable for, as well
  

19   as the needed progress that must be made by everyone in order
  

20   to stop this madness.  I am grateful to know that in reality
  

21   there are more than, that can and will stand with you, than
  

22   those that will stand against you and all of the producers, but
  

23   it will take an unparalleled effort to change the course that
  

24   has wreaked such devastation on so many for no gain at all,
  

25   only loss and destruction.
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 1       JUDGE CLIFTON:  And you signed off Tom.
  

 2       MR. VAN NORTWICK:  Tom.  I have known Barbara for many
  

 3   years.  In 2009, she was on the cover with four other, three
  

 4   other women, I believe it was.  Because I believe that if we
  

 5   had turned this over to the girls, I tell producers this all
  

 6   the time, if the women of dairy had had the responsibility of
  

 7   deciding how much milk to produce at any given time, in any
  

 8   market whether the demand was high or the demand was low, and
  

 9   they simply said, wait a minute, if we make more we get less,
  

10   the girls would have made the decision long ago to set pride
  

11   and vanity aside and go for the money.  They would have not let
  

12   us go this far.  And so I went to the women of dairy that
  

13   particular month, in May of 2009, and we had a conversation
  

14   about that.  So Barbara was on the cover and I have watched
  

15   from afar as she has developed her cheese business, her milk
  

16   and chocolate business, and, and I, through an organization
  

17   that Wisconsin called Dairy Pricing, which is Designed American
  

18   dairy farmers helping dairy farmers.  They purchase all the
  

19   milk from Barbara that I can give away to everybody that I see,
  

20   wherever I go.  And I try and do just that.  Because number
  

21   one, it's one of the best milk products.  We have three of the
  

22   best chocolate milk products right here in the Central Valley,
  

23   and Barbara happens to be one of them.
  

24           But farmers from all over the country are contributing
  

25   money specifically to help promote milk products of better

5434



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII

 1   quality and taste, higher nutrition in particular, and taste.
  

 2   Taste in the long run, gang, is everything.  It's everything.
  

 3   And it means everything to kids, too.  So, but those are some
  

 4   other things that are Marketing 101, we'll get there someday.
  

 5   Your Honor, that's all I have.
  

 6       JUDGE CLIFTON:  I'd invite any questions of
  

 7   Mr. Van Nortwick.
  

 8       MR. VAN NORTWICK:  Good decision.
  

 9       JUDGE CLIFTON:  Mr. Van Nortwick, I appreciate very much
  

10   your coming.
  

11       MR. VAN NORTWICK:  You're welcome.
  

12       JUDGE CLIFTON:  I know this was meant as a personal
  

13   communication, and I know it was with the great deal of emotion
  

14   that you shared it with us.  I think it's a very valuable
  

15   communication.  It's not proper to share this with USDA
  

16   employees without sharing it here with all the group, so we
  

17   have now cured that problem.
  

18       MR. VAN NORTWICK:  Glad I could help.  And I apologize for
  

19   the unintended consequence.
  

20       JUDGE CLIFTON:  Not a problem at all.  Thank you.
  

21   Mr. Vetne, oh -- I'm sorry, I need a two-minute break before
  

22   Mr. Van Nortwick leaves.  Mr. Van Nortwick, don't leave quite
  

23   yet.  Two minutes off the record.  We go off record at 12:16.
  

24       (Whereupon, a break was taken.).
  

25       JUDGE CLIFTON:  We're back on record at 12:19.  I would
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 1   like to admit into evidence Exhibit 118.  Is there any
  

 2   objection?  There is none.  Exhibit 118 is admitted into
  

 3   evidence.
  

 4           (Thereafter, Exhibit Number 118, was
  

 5            received into evidence.)
  

 6       JUDGE CLIFTON:  All right.  Now, we have been given another
  

 7   exhibit, I will mark it, Ms. Elliott, 119; is that correct?
  

 8       MS. ELLIOTT:  That's correct.
  

 9       JUDGE CLIFTON:  All right.  Exhibit 119.
  

10            (Thereafter, Exhibit Number 119, was
  

11            received into evidence.)
  

12       JUDGE CLIFTON:  Thank you for waiting.
  

13       MR. VANDENBURG:  You're welcome.
  

14       JUDGE CLIFTON:  I'm going to swear you in in a seated
  

15   position.  If you would raise your right hand, please.
  

16           Do you solemnly swear or affirm under penalty of
  

17   perjury that the evidence you will present will be the truth?
  

18       MR. VANDENBURG:  Yes, I do
  

19       JUDGE CLIFTON:  Thank you.  Please speak into the
  

20   microphone and state and spell your name for me?
  

21       MR. VANDENBURG:  My name is Leonard Vandenburg,
  

22   L-E-O-N-A-R-D, V-A-N-D-E-N-B-U-R-G.
  

23       JUDGE CLIFTON:  Thank you.  Mr. Vetne, you may proceed.
  

24                       DIRECT EXAMINATION
  

25   BY MR. VETNE:
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 1      Q.  Mr. Vandenburg, first, what is the location, town, city
  

 2   of your business?
  

 3      A.  Riverbank, California.
  

 4      Q.  And what county is that in?
  

 5      A.  San Joaquin.
  

 6      Q.  Okay.  Before you -- before you start, tell us
  

 7   something about yourself, your history with the dairy business?
  

 8      A.  I was born in the Netherlands.  We moved here to this
  

 9   country in 1955 and my father has been in the dairy business
  

10   all his life, and then I followed thereafter.  I started in the
  

11   dairy business myself when I was 20 years old and I milked
  

12   cows, up to 1,000 cows in New Mexico and also in California
  

13   until about 15 years ago.
  

14          In the meantime, while I was in the dairy business, I
  

15   was, started handling milk approximately 20, 25 years ago.  I
  

16   was involved with the National Farmers Organization.  I ended
  

17   up being their National Dairy Director for three years.  I also
  

18   started a dairy program for them in California.  I ended up
  

19   being their national Vice President for seven and a half years.
  

20           Since I left them, I started a company called Milk
  

21   Movers of America, which is now a consulting company.  I manage
  

22   a new cooperative called Pacific Gold Milk Producers based in
  

23   Ripon, and we handle milk across the State of California.
  

24   Those producers have then since started a specialty cheese
  

25   plant called Pacific Gold Milk Products, also known as Pacific
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 1   Gold Creamery.
  

 2          I am also third owner of a company called Organic West
  

 3   Milk, which we handle milk in numerous states on the West
  

 4   Coast.  I'm also a partner in Visalia Dairy Company, and we
  

 5   still feed 700 cattle at home.
  

 6       JUDGE CLIFTON:  How many head?
  

 7       MR. VANDENBURG:  700 head.
  

 8   BY MR. VETNE:
  

 9      Q.  What is Visalia Dairy Company?
  

10      A.  It is a fluid and yogurt plant.
  

11      Q.  Okay.  Processing plant?
  

12      A.  Yes, sir.
  

13      Q.  And you mentioned National Farmers Organization, that's
  

14   a farmer's cooperative that markets milk of its members?
  

15      A.  It is a bargaining organization, but it is registered
  

16   as a cooperative, yes..
  

17      Q.  Okay.  Proceed with -- you have prepared testimony, let
  

18   me ask you about that.  You previously appeared and gave
  

19   testimony at a hearing before CDFA in June of this year,
  

20   correct?
  

21      A.  Correct.
  

22      Q.  Okay.  And that hearing involved a proposal or
  

23   proposals, to raise the price of California 4b, Class 4b milk,
  

24   by adjusting the whey factor, the price that handlers pay for
  

25   milk by increasing the revenue attributed to whey; is that
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 1   correct?
  

 2      A.  Correct.
  

 3      Q.  Okay.  And the exhibit that's been marked is
  

 4   Exhibit 119, is the same testimony that you gave before the
  

 5   CDFA hearing panel?
  

 6      A.  Yes.
  

 7      Q.  Correct?
  

 8      A.  Correct.
  

 9      Q.  And you understand that the Proposal Number 1 in this
  

10   proceeding, similarly involves raising the portion of what
  

11   would be, now become a Federal Class III price attributable to
  

12   whey, correct?
  

13      A.  Correct.
  

14      Q.  And you understand that in addition to that, it would
  

15   also just increase the general price attributable for revenue
  

16   for selling cheese based on what is used in the Federal Order
  

17   system basically, a Central Market price, or wherever it's set,
  

18   correct ?
  

19      A.  Correct.
  

20      Q.  Okay.  Proceed with your testimony, please.
  

21      A.  Yeah.  And before I even, write or read this testimony,
  

22   I just want to make a point of making a statement that, maybe I
  

23   have had, maybe the only one or one of the only ones who have
  

24   had the privilege and the honor to be a dairy producer, a
  

25   broker, a processor, and I have seen every element out of every
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 1   side.
  

 2          And when I was a dairy producer, you know, we -- we
  

 3   testified in dairy on behalf of dairy producers because we
  

 4   didn't understand the other side.  And I am blessed with the
  

 5   opportunity at least to understand now both sides.
  

 6      Q.  Thank you.
  

 7      A.  I want to thank the hearing panel for allowing us the
  

 8   opportunity to express our views and our facts.
  

 9          I am representing Pacific Gold Milk Products, also
  

10   known as Pacific Gold Creamery, which owners consist of 30
  

11   dairy producers and several private investors, myself included.
  

12   I have also been a dairy producer all my life, until 15 years
  

13   ago.  I have served as the National Dairy Director for the
  

14   National Dairy Farmers Organization for three years, and the
  

15   National Vice President for seven and a half years.  I am
  

16   currently manager for Pacific Gold Milk Producers, a
  

17   Cooperative, a partner and manager of Organic West Milk,
  

18   partner in Visalia Dairy Company, and currently President of
  

19   Pacific Gold Milk Products, a specialty cheese plant, which I
  

20   am representing today with testimony for our cheese plant.
  

21          Many of our producers since 2008 were told there was no
  

22   room for their milk.  All the big co-ops denied these producers
  

23   a cry for help.  CDFA and trade organizations told them to sell
  

24   out because there was nothing that could be done.  They were
  

25   also told that the bigger producers could use their dairies to
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 1   feed heifers.  These producers were faced with selling at a
  

 2   depressed market, possibly losing everything they worked for
  

 3   over their entire life time, not have the next generation take
  

 4   over and the opportunity for, and the opportunity to have a
  

 5   career in the business their families worked so hard for.  Many
  

 6   producers faced with processors delinquent payments or
  

 7   processors terminating their contracts.  Many of these
  

 8   producers joined the new start up co-op named Pacific Gold Milk
  

 9   Producers.  Pacific Gold Milk Producers saved many producers
  

10   and their farms from extinction.
  

11           Most of these producers have decided to invest in their
  

12   own future by starting a specialty cheese plant called Pacific
  

13   Gold Creamery.  They did not ask for a hearing to bail them
  

14   out.  No, they did it the old-fashioned way, they took risk,
  

15   investments, debt, guts, vision, determination, can-do
  

16   attitude, and decided to be market-oriented, rather than be
  

17   production driven, and took matters in their own hands, through
  

18   relentless effort.
  

19           Now that I live, and breathe, and own a part of a
  

20   specialty cheese plant, I have developed a real appreciation
  

21   for the remarkable challenge it takes everyday to make and
  

22   satisfy the customer's demand for perfection.  The increasing
  

23   cost of higher quality standards, the regulatory standards from
  

24   every facet of our industry.  These continued increased costs
  

25   and demands from retailers, distributors, cut and wrap
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 1   operations, brokers, FDA, USDA, local and state inspectors, and
  

 2   above all, the consumers.  We, as a specialty cheese plant,
  

 3   embrace these quality requirements, as we wish to protect our
  

 4   dairy food image for each other.  If only one plant has a
  

 5   quality issue, everyone suffers consequences, but there is a
  

 6   real increasing in cost.  What are the costs?
  

 7       JUDGE CLIFTON:  Let me ask you to just read little more
  

 8   slowly.
  

 9       MR. VANDENBURG:  Sorry.
  

10       MR. VETNE:  The reporter has to take down what you are
  

11   saying.  Thank you.
  

12       MR. VANDENBURG:  Okay.  If you get behind, just stop me.
  

13       COURT REPORTER:  I don't have time to stop you.
  

14       JUDGE CLIFTON:  Beginning with "where are the costs."
  

15       MR. VANDENBURG:  In addition, lab technicians, increased
  

16   internal and third party testing, upgrading equipment,
  

17   upgrading the facilities, water quality, and the list goes on,
  

18   to meet the ever-demanding requirements.
  

19           I have also learned to appreciate the challenge in
  

20   trying to make money in the specialty cheese business in
  

21   California.  Pacific Gold Creamery has invested for nearly two
  

22   years of losses through the challenge of developing markets,
  

23   proving we can make perfect cheese everyday for over two years.
  

24   The cost of needed equipment for every type of cheese.  The
  

25   specialty cheese does, in fact, have higher premiums.  However,
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 1   much of these premiums are absorbed through the higher cost.
  

 2   The additional cost come from labor not being a single type
  

 3   streamline cheese operation, additional packaging cost,
  

 4   additional handling, and multiple days to make a single type
  

 5   cheese.  The additional cost to make these cheeses are as much
  

 6   as 20 cents per pound, or $2.44 per hundredweight.  The single
  

 7   largest reason we finally turned a profit is because of organic
  

 8   milk sales.  If we were to make a profit in conventional
  

 9   market, it would take another 18-plus months of investments.
  

10           The other hidden fact in cheese business is a start-up
  

11   cost and the constant upgrading of cheese making equipment.  In
  

12   an ideal world, under the reliable Van Slyke cheese formula, we
  

13   could capture 90 percent of the fat and 78 percent of the
  

14   protein, and that would be with a $1.87 per hundredweight loss.
  

15   However, with older equipment and used equipment, we are lucky
  

16   to capture 85 percent of the fat and 75 percent of the protein,
  

17   which would translate into $2.50 per hundredweight loss.  This
  

18   can be found in Exhibits A and B.
  

19   BY MR. VETNE:
  

20      Q.  Okay.  You have exhibits attached to your statement?
  

21      A.  I do.
  

22      Q.  Can you describe in summary fashion what is shown on
  

23   Exhibit A and B?
  

24      A.  This is, in a given time on a month, and I can't
  

25   recall, I think it was probably in May of this past year, I
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 1   believe, so you would have the California price of fat and the
  

 2   California price of solids nonfat, which would constitute a pay
  

 3   price, a blended pay price here in California.  You take those
  

 4   same numbers with the value of the same number in fat
  

 5   percentage.  Being that this is Holstein milk, your average
  

 6   protein more than likely will be 3.3 percent protein.  And you
  

 7   run those calculations through the Van Slyke formula, you can
  

 8   see on the bottom, you would have a negative $1.87 a
  

 9   hundredweight.  You take the same formula, I believe it is in
  

10   the next exhibit.
  

11      Q.  In the next page of your attachment to your testimony?
  

12      A.  Yes.
  

13      Q.  Which you have labeled Exhibit B.
  

14      A.  Where you might capture 85 percent of the fat and 75
  

15   percent of the protein, you would lose $2.50 a hundredweight.
  

16   Just as a side note, we have priced cheese vats, and cheese
  

17   tables.  And in this particular case, cheese vats, you know,
  

18   you could spend anywhere between, depending on the size, 50 to
  

19   $150,000 in one single cheese vat.
  

20      Q.  Okay.  Are you prepared to continue reading your
  

21   prepared testimony?
  

22      A.  I am.
  

23      Q.  Thank you.
  

24      A.  Forgive me, your Honor, I'm trying to remember where I
  

25   left off.
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 1       JUDGE CLIFTON:  At the bottom of page 2, and you are about
  

 2   to say "the core reason for the hearing."
  

 3       MR. VANDENBURG:  Thank you so much.
  

 4           The core reason for the hearing is discussing the whey
  

 5   values in California cheese plants.  When I was managing the
  

 6   National Farmers Organization Dairy Department in various
  

 7   Federal Orders, it was commonplace to pay anywhere from a
  

 8   dollar to two dollars under the Federal Order announced price.
  

 9   Most milk handling companies would share their pay price and
  

10   almost all the cooperatives paid under the announced price.
  

11   Are the USDA facts regarding nonpooled milk in the Federal
  

12   Orders --
  

13   BY MR. VETNE:
  

14      Q.  Excuse me, you, after the announced price on the second
  

15   line, you reference Exhibits C and D.  What is contained in
  

16   Exhibits C and D?  The attachments to your statement?
  

17      A.  This is information that I got from USDA and I relied
  

18   on their expertise and their information regarding pool
  

19   dollars, or pool pounds rather, and nonpool pounds.  And so in
  

20   California, all the milk for the most part is pooled.  In
  

21   Federal Orders, there are many, many pounds that are nonpooled,
  

22   and so we're trying to, you know, we're assuming we are
  

23   comparing apples to apples, and I think we're comparing
  

24   sauerkraut to bananas, really, so it doesn't work.
  

25      Q.  Okay.  And the point you want to make from Exhibits C
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 1   and D is that there is a lot of milk that is sold, traded in
  

 2   the Federal Order system that is not subject to the minimum
  

 3   price?
  

 4      A.  Yes, that's true.
  

 5      Q.  Whether something more or something less is paid is not
  

 6   revealed, but it is outside the system, correct?
  

 7      A.  That is correct.
  

 8      Q.  Okay.  Now, you, at, starting at the end of the second
  

 9   line on the third page of your statement.
  

10      A.  In the past ten years, the nonpool pounds average --
  

11      Q.  Start with the second line, are the USDA --
  

12      A.  Are the USDA facts regarding nonpooled milk in the
  

13   Federal Orders?
  

14      Q.  That's referring to Exhibit C and D, correct?
  

15      A.  Right.  In the past ten years, the nonpool pounds
  

16   averaged 28 billion pounds, or 14.83 percent for the years
  

17   2014, in which 34 billion pounds or 16.66 percent.
  

18       JUDGE CLIFTON:  Now, you have given us the overview by
  

19   talking about 12 billion pounds or 36 billion pounds, but I
  

20   would like you to read in the record all the numbers involved.
  

21   And you may do it just by 28,387, and so on, so that we
  

22   actually have the numbers that are in your testimony.  So if
  

23   you would read it, "in the past ten years, the nonpool pounds
  

24   averaged" and then give us that actual figure.
  

25       MR. VANDENBURG:  28,387,648,042 pounds, or 14.83 percent.
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 1   And for the year 2014 it was 34,320,535,045 pounds or 16.66
  

 2   percent.  The total Class III average volumes in the Federal
  

 3   Order is 57,655,012,004 pounds, or 49 percent of the Class III
  

 4   from nonpooled milk.  The price difference between Federal
  

 5   Order Class III and California 4b in the past ten years, is
  

 6   $1.45 a hundredweight.  It is completely unreasonable to try
  

 7   and compare the Federal Order Class III differential against
  

 8   4b, when approximately 50 percent of the Federal Order
  

 9   Class III was severely underpriced compared to pool milk.  Just
  

10   for the last four to five months, and I just want to reference,
  

11   I mentioned this testimony in June, so we're talking four,
  

12   five, six months prior to June.  Months -- several thousand
  

13   loads of milk was dumped and millions of pounds sold to cheese
  

14   plants from $7 to $10 under the announced price.  The $1.45 per
  

15   hundredweight differential number is a very misleading figure,
  

16   as nearly 15 percent of the lower price milk is not part of the
  

17   equation.
  

18           I just recently spoke with an Idaho plant cheese maker,
  

19   which incidentally as a side note, was just last week, said
  

20   that the average, Idaho cheese maker said that they paid an
  

21   average of $5 per hundredweight under the Class III for over
  

22   six months.
  

23       JUDGE CLIFTON:  Under the Class III price?
  

24       MR. VANDENBURG:  Under the Class III Federal Order price,
  

25   yes.
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 1       JUDGE CLIFTON:  So -- so normally we write that Federal
  

 2   Class III with Roman numerals, so we could consider that class
  

 3   Roman numeral III?
  

 4       MR. VANDENBURG:  Yes, your Honor.
  

 5       JUDGE CLIFTON:  Could I make that change now?
  

 6       MR. VANDENBURG:  Yes.
  

 7       JUDGE CLIFTON:  So Ms. Elliott, on the third page of the
  

 8   testimony, we're near the end of that first paragraph, next to
  

 9   the last line, you see class Arabic 3 price?  We'll just strike
  

10   the Arabic 3 and make that a Roman numeral III?
  

11       MS. ELLIOTT:  Okay.
  

12       MR. VETNE:  May I suggest, your Honor, that the same would
  

13   apply in the 5th line, the 6th line, and the 7th line, with
  

14   reference to class, and the 9th line off in the left margin.
  

15       JUDGE CLIFTON:  Yes.  So throughout, Ms. Elliott, this
  

16   particular paragraph, each place you see Class Arabic 3, if you
  

17   would strike through that and make that a Roman III?
  

18       MS. ELLIOTT:  Okay.
  

19       JUDGE CLIFTON:  And the other change I would like to make
  

20   in this paragraph, with your permission, is about seven lines
  

21   up where you say "severely underpriced" I would like the
  

22   spelling to be changed, it actually looks like "severally"
  

23   Ms. Elliott.  If you will strike that and insert "severely".
  

24   Okay?
  

25       MR. VETNE:  thank you.
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 1   BY MR. VETNE:
  

 2      Q.  We're starting now with the second full paragraph on
  

 3   that page.
  

 4      A.  Pacific Gold Creamery has turned our whey into Ricotta
  

 5   Cheese.  What most producers don't realize, is much of the
  

 6   cheese sold is sold at nearly a break even price or even a
  

 7   loss, depending on type and volumes, while the dried whey
  

 8   products, and in our case, Ricotta, subsidizes the cheese
  

 9   sales.  If it was not for our Ricotta sales from whey, we would
  

10   continue to lose money.  To increase the whey values to
  

11   producers equal to the Federal Order pricing, would be
  

12   devastating to the cheese plants in California and especially
  

13   small or mid-size cheese plants, such as ours.  The real
  

14   concern and unfairness that faces cheese plants are the whey
  

15   values that are going down due to increased volumes entering
  

16   into the marketplace.  Setting a flat dollar amount rather than
  

17   a percentage of the whey factor price is grossly unfair to the
  

18   cheese plants.  One other factor of unfairness is the
  

19   consideration of carving out and -- carving out the income from
  

20   California cheese plants from higher valued byproducts,
  

21   however, this is ignored in the specialty dry powders, powders
  

22   other than the whey powders, and why?
  

23          I am completely dumbfounded as to why we are here
  

24   asking for a greater portion of the whey value.  Over 80
  

25   percent of the milk is represented by producer controlled
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 1   cooperatives in California.  Over 95 percent of the producer
  

 2   pool in these cooperatives are not in the cheese business.  If
  

 3   there is so much money in the cheese and whey, why are these
  

 4   same producer controlled cooperatives not collecting 100
  

 5   percent of the whey income by investing and risking for the
  

 6   rewards, rather than taking it away from those that had earned
  

 7   it.
  

 8           The other facts in the market, our current domestic
  

 9   price is very strong compared to the global price.
  

10           I just wanted to stop here, just kind of ad lib a
  

11   little bit.  We see this more and more, and especially in the
  

12   last 20 years, and it's become more and more prevalent.  We
  

13   have a global price.  We always come in here looking for a
  

14   local solution, and it makes it very, very difficult to do
  

15   that, if not impossible.
  

16           The other factors in the market, our current domestic
  

17   price, is very strong compared to the global price.  The major
  

18   plant constructions in the past ten years have come in
  

19   non-regulated areas.  In regulated areas, we have witnessed
  

20   plant closures and no major expansion due to poor potential
  

21   economical returns to the increased prices would further
  

22   jeopardize exports.
  

23           Instead of coming to CDFA or Federal Milk Marketing
  

24   Order and pleading their case, I strongly believe that the case
  

25   should be confronted with Cooperative board and management and
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 1   revisit their own business model and plan.
  

 2           Many producers have chosen to use rBST, which has given
  

 3   the public the image and the belief of all milk is tainted with
  

 4   hormones.  Some producers are using sex semen to increase herd
  

 5   size and production, but when the supply and demands gets out
  

 6   of balance, driving milk prices down, then we all end up at a
  

 7   milk hearing seeking relief.  We, as an industry, must need to
  

 8   take some responsibility and ownership.
  

 9           We strongly support the need for dairymen to get a fair
  

10   price through meeting the consumer marketing demands.  We,
  

11   however, oppose a production driven model that ultimately
  

12   lowers prices and creates oversupply.
  

13           Pacific Gold Creamery do not support the proposed
  

14   Federal Milk Marketing Order in California.  And I would just
  

15   ad lib here that we would support the Dairy Institute proposal.
  

16   BY MR. VETNE:
  

17      Q.  Okay.  And you end your prepared statement with the
  

18   words, thank you, and your name as president of Pacific Gold
  

19   Creamery, as well as your signature, correct?
  

20      A.  Yes, thank you.
  

21      Q.  I wanted to ask you just a couple questions.  Pacific
  

22   Gold Creamery is the company that operates the cheese plant; is
  

23   that correct?
  

24      A.  Correct.
  

25      Q.  And is that primarily producer-owned?
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 1      A.  It is.
  

 2      Q.  Okay.  And the producers are those you described in the
  

 3   bottom of your first page of your testimony that had trouble
  

 4   finding a market or a good market for their milk about eight or
  

 5   nine years ago?
  

 6      A.  2008, 2009, 2010.
  

 7      Q.  Five, six and seven years ago?
  

 8      A.  Uh-huh.
  

 9      Q.  Okay.  What was the problem?  What, you said that they
  

10   asked for help and they didn't get any.  Who did they ask and
  

11   what what was the problem?
  

12      A.  In 2007, in 2008, there was a glut of milk.  There was
  

13   one company that decided to close the doors, which was Crystal
  

14   Creamery in Sacramento.
  

15      Q.  Yes.
  

16      A.  They informed all their producers that as of, they
  

17   closed their doors or made the announcement in January of 2008,
  

18   and I think they told them in July 1st of that same year they
  

19   would no longer be picking up those producers.  Those same
  

20   producers literally scrambled and begged in unison from other
  

21   cooperatives and milk plants to help, help them, and if they
  

22   would pick up their milk.  None of them would do it.  They
  

23   said, no we're not going to pick up your milk.  There's no need
  

24   for it, there's no room for it, we can't process it, you might
  

25   as well just sell out.
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 1      Q.  So the producers that got together and collectively
  

 2   decided to take economic risks and encumber their assets to
  

 3   make the cheese plant, they were producers that were formerly
  

 4   shipping to Crystal, and all of a sudden found themselves
  

 5   without a market for their milk; is that correct?
  

 6      A.  That's correct.  And it's not only Crystal, it was, you
  

 7   know, F and A Cheese, it was Foster Farms, many producers were
  

 8   let go there as well because there were no markets for it.  I,
  

 9   as a broker, was buying up to 60 loads a week from F and A
  

10   cheese just to keep them from having to freeze it and marketing
  

11   that milk, while they were three months behind in producer
  

12   payments.  Even though it's illegal, but there was no choice
  

13   and everybody just kind of tolerated at the moment, so we took
  

14   on many of those producers as well.
  

15      Q.  Okay.  In the second page of your statement you, near
  

16   the, just below the middle you said, "we finally turned a
  

17   profit because of organic milk sales."  Who was the "we" that
  

18   you are referring to there?  Is that the cheese company or the
  

19   producer Cooperative?
  

20      A.  No, the cheese company.
  

21      Q.  Okay.  The cheese company markets the milk of patrons
  

22   that, and Cooperative members that ship to the plant; is that
  

23   correct?  Is that where the organic milk comes from?
  

24      A.  They don't market the milk, they convert the milk into
  

25   cheese, and we sell the cheese.
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 1      Q.  You sell the cheese as organic cheese?
  

 2      A.  Yes, sir.
  

 3      Q.  Okay.  So you weren't selling organic raw milk, you
  

 4   were selling a product produced from organic raw milk?
  

 5      A.  That's correct.
  

 6      Q.  Okay.  So you, do you produce cheese that is both
  

 7   organic and non-organic?
  

 8      A.  Yes, we do.
  

 9      Q.  Okay.  So how do you work that?  Do you have two
  

10   different silos or receive organic milk on different days or
  

11   what?
  

12      A.  We do, in fact, have two different silos.  We have
  

13   methods and procedures to keep everything segregated, and we
  

14   run all of our organic milk first, and our convention milk
  

15   later.
  

16      Q.  All right.  Good.  Do you have anything more you want
  

17   to add before taking questions from folks in the room?
  

18      A.  No, not right now.
  

19      Q.  You can add anytime.
  

20      A.  Okay.
  

21      Q.  Thank you.  Can we receive Exhibit 119, please?
  

22       JUDGE CLIFTON:  Thank you, Mr. Vetne.  I do have a couple
  

23   of questions for Mr. Vandenburg about the wording of it.
  

24   Mr. Vandenburg, on page 1, in the second paragraph where you
  

25   mention that you are the Dairy Director for the National
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 1   Farmers Organization, and then later on in your statement you
  

 2   also mention that the National Farmers Organization has a dairy
  

 3   component.  And what is that dairy component called of the
  

 4   National Farmers Organization?  Is it the Dairy Division or
  

 5   something like that?
  

 6       MR. VANDENBURG:  I may have mentioned that they had, that
  

 7   we started a Dairy Division here in California, which I did
  

 8   start that for them here.
  

 9       JUDGE CLIFTON:  All right.  And on page 3 of your
  

10   testimony, on the beginning of the last paragraph, it is just a
  

11   partial paragraph, I just want Ms. Elliott to conform the word
  

12   after "I am completely" that's to be "dumb" founded, "D-U-M-B".
  

13   If you would make that correction.  And there was --
  

14       MR. VANDENBURG:  Thank you.
  

15       JUDGE CLIFTON:  Certainly.  And at, on your signature page,
  

16   the first full paragraph, Ms. Elliott, second line up from the
  

17   bottom, that sentence is, the way it was read by
  

18   Mr. Vandenburg, beginning with the third line up from the
  

19   bottom of that paragraph was, "in regulated areas we have
  

20   witnessed plant closures" so I would like you to strike the
  

21   word "closers" and just insert "closures".
  

22       MS. ELLIOTT:  Okay.
  

23       JUDGE CLIFTON:  All right.  Is there any objection to the
  

24   admission into evidence of Exhibit 119?  There are none.
  

25   Exhibit 119 is admitted into evidence.
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 1            (Thereafter, Exhibit Number 119, was
  

 2            received into evidence.)
  

 3       JUDGE CLIFTON:  Who would like to ask the first questions
  

 4   of Mr. Vandenburg?  Mr. Beshore?
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. BESHORE:
  

 7      Q.  Marvin Beshore.
  

 8           Good afternoon, Mr. Vandenburg.
  

 9      A.  Good afternoon, Marvin.
  

10      Q.  Just a couple of questions.  First of all, with respect
  

11   to the National Farmers Organization, can you clarify, you are
  

12   not currently in a position of any office with National
  

13   Farmers?
  

14      A.  That's correct.
  

15      Q.  So when -- when were, the positions you have indicated
  

16   here, National Dairy Director, National Vice President, when
  

17   did those capacities end?
  

18      A.  They ended in 2007.  I don't recall exactly what month.
  

19      Q.  The years?
  

20      A.  Yeah.
  

21      Q.  Okay.  So since 2007, you have not had any capacity
  

22   with NFO?
  

23      A.  That's correct.
  

24      Q.  Okay.  With, your Honor, I would like to show
  

25   Mr. Vandenburg Exhibit 96.
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 1           That's an Exhibit prepared by CDFA, and it was probably
  

 2   used, I think it was used in that June hearing when this
  

 3   testimony was presented.  Have you seen that before?
  

 4      A.  No.
  

 5      Q.  Okay.  Can you just -- it groups plants by size, and I
  

 6   wonder if you could tell us which group your cheese plant would
  

 7   fall in.
  

 8      A.  I'm just -- I'm just looking to see when the
  

 9   information.  So this information is from January through March
  

10   of this year?
  

11      Q.  Correct.
  

12      A.  It would be -- I'm trying to think here.  The second
  

13   group.
  

14      Q.  Okay.  Group 2 from the top?
  

15      A.  Yes.
  

16      Q.  Okay.  Thank you.  That is all I had on that exhibit.
  

17   Thank you, your Honor, for use of your copy.
  

18          On Exhibit C, no, wait, I'm not sure if it is C.
  

19       JUDGE CLIFTON:  I think there may be two C's?  Maybe?
  

20   BY MR. BESHORE:
  

21      Q.  Okay.  Maybe C is a front and back.  I'm looking at the
  

22   side of C that's not the e-mail from Mr. Stoker, but the table.
  

23      A.  Uh-huh.  Got it.
  

24      Q.  Okay.  So I think I have figured out these numbers, but
  

25   I want to make sure.  The column, the second column from the
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 1   right, "all Federal Order milk not pooled," now, that doesn't
  

 2   show up in the e-mail from Mr. Stoker on the other side, so is,
  

 3   that's a column you calculated?
  

 4      A.  No, that is, in fact, an e-mail from Mr. Stoker.  It
  

 5   may not show on his e-mail, but that's the information that he
  

 6   sent me.
  

 7      Q.  Okay.  Well, do you know how that column was
  

 8   calculated?
  

 9      A.  Not offhand.
  

10      Q.  Okay.  And at the bottom of that column there is, it
  

11   says, "Class III not pooled", what is that supposed to apply
  

12   to?
  

13      A.  The 49 percent to the right.
  

14      Q.  Okay.  And does that, is that to -- does that relate in
  

15   some way to those totals in that column?
  

16      A.  I believe that's the number of the 28 billion against
  

17   the 57.
  

18      Q.  Okay.  So does it, basically it's assuming that all of
  

19   the 28 billion or 57 billion is Class III?
  

20      A.  Correct.
  

21      Q.  So if that number is actually all the milk in the
  

22   United States that is not pooled on either the Federal Orders
  

23   or California, it's not really -- it's not really correct to
  

24   consider that all Class III, is it?
  

25      A.  Like I said, this is the information that I have got
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 1   from USDA.  I specifically asked them for what non, what the
  

 2   total pounds were that are not pooled in the U.S., and that's
  

 3   the numbers they gave me.
  

 4      Q.  Okay.  Okay.  I get -- I think I can get to the numbers
  

 5   of total US production that are not in Federal Orders or in
  

 6   California, but what I'm, what I'm specifically asking about
  

 7   is, it is not, well, on what basis would you consider that all
  

 8   Class III?
  

 9      A.  Because I would based on that if it -- if it is
  

10   nonpooled milk, generally it ends up in a cheese plant in
  

11   Class III.
  

12      Q.  Okay.  But like, back in Pennsylvania we got nonpooled
  

13   milk that's in unregulated Class I plants.  That would be
  

14   included in there too, right?
  

15      A.  Okay.
  

16      Q.  Okay.
  

17      A.  And so the price might be different, too, then.
  

18      Q.  Absolutely.
  

19      A.  Absolutely.
  

20      Q.  Okay.  And in any event, that's just all the milk, and
  

21   it is just assumed that it all the milk goes to cheese plants.
  

22      A.  Right.
  

23      Q.  Okay.  The plant in Idaho that was paying $5 under,
  

24   they weren't paying that to their producers, were they?
  

25      A.  They don't have producers.
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 1      Q.  Okay.  That's all I have.  Thank you, Leonard.
  

 2      A.  You're welcome.
  

 3       JUDGE CLIFTON:  Mr. English?
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. ENGLISH:
  

 6      Q.  Good afternoon, sir, Chip English for the Dairy
  

 7   Institute of California.  And when I heard the answer to one of
  

 8   your questions from Mr. Beshore, something occurred to me
  

 9   that's not in the record.  For USDA purposes, there's a
  

10   definition for small businesses for manufacturing facilities
  

11   that's based upon, for all the connected businesses with that.
  

12   So anything connected to Pacific Gold, that's 500, it is
  

13   actually fewer than 500 employees.  Would Pacific Gold meet
  

14   that definition?
  

15      A.  Absolutely.
  

16      Q.  Thank you.  That's all I have.
  

17       JUDGE CLIFTON:  I did want to clarify, Mr. Vandenburg, when
  

18   you started to testify, but before you went onto your exhibit,
  

19   let me find it.  I don't know how to spell the place where
  

20   Pacific Gold is, and I think you said Ripon.
  

21       MR. VANDENBURG:  The cheese plant is in Riverbank.
  

22       JUDGE CLIFTON:  The cheese plant is in Riverbank.  So if I
  

23   thought I heard something like Ripon, that's not true?
  

24       MR. VANDENBURG:  Our cooperative, Pacific Gold Milk
  

25   Producers is in Ripon.
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 1       JUDGE CLIFTON:  Pacific Gold --
  

 2       MR. VANDENBURG:  We have a secondary location there.
  

 3       JUDGE CLIFTON:  Okay.  And that's called Pacific Gold Milk
  

 4   Producers?
  

 5       MR. VANDENBURG:  Yes.
  

 6       JUDGE CLIFTON:  That's in Ripon, R-I-P-P-O-N?
  

 7       MR. VANDENBURG:  R-I-P-O-N.
  

 8       JUDGE CLIFTON:  Just one P?
  

 9       MR. VANDENBURG:  Yes.
  

10       JUDGE CLIFTON:  Okay.  And what is made there?
  

11       MR. VANDENBURG:  It is strictly an office and we broker
  

12   milk from that office.
  

13       JUDGE CLIFTON:  Okay.  So is there more than one plant?
  

14       MR. VANDENBURG:  No.
  

15       JUDGE CLIFTON:  One plant.  All right.  Who next has
  

16   questions for Mr. Vandenburg?  Captain America, Mr. Miltner.
  

17       MR. VANDENBURG:  I probably should profusely apologize,
  

18   maybe I overdressed and shouldn't have come like this.
  

19       JUDGE CLIFTON:  You know, from the beginning, and we're
  

20   just completing our sixth week, I have declared Fridays casual
  

21   Friday.  I'm so sorry we didn't let you know.
  

22       MR. VANDENBURG:  Had I know, I would have come in my rubber
  

23   boots.
  

24       MR. MILTNER:  You should blame your counsel, not the Judge.
  

25   I just note it's 1:00, I don't know how long I'm going to take,
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 1   but I'm happy to begin if you would like to begin.
  

 2       JUDGE CLIFTON:  Yeah, I would like to try to have this
  

 3   witness be allowed to have lunch with the group if he wants,
  

 4   but with no pressure, so let's finish his testimony.
  

 5       MR. MILTNER:  Very good.
  

 6                       DIRECT EXAMINATION
  

 7   BY MR. MILTNER:
  

 8      Q.  Mr. Vandenburg, Mr. Vetne, when he introduced you, he
  

 9   noted that you had testified at the June CDFS hearing.
  

10      A.  Correct.
  

11      Q.  And that this testimony was similar to that testimony,
  

12   correct?
  

13      A.  That's correct.
  

14      Q.  In fact, it's almost exactly the same, right?
  

15      A.  Correct.
  

16      Q.  Okay.  I wanted to look at Exhibit A of your statement
  

17   and ask some questions of you about how you put that together.
  

18   If you want to turn to that page and let me know when you are
  

19   ready.
  

20      A.  Okay.  Ready.
  

21      Q.  For the record, I'm Ryan Miltner, I represent Select
  

22   Milk Producers.  I only dress as Captain America once a year.
  

23           Mr. Vandenburg, for which month did you pool the prices
  

24   used in compiling Exhibit A?
  

25      A.  I failed to put that on there, but I believe it was in
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 1   May of this year.
  

 2      Q.  And the prices you used, were they prices that were
  

 3   published by USDA, or CDFA, or some other source?
  

 4      A.  CDFA.
  

 5      Q.  Let's look at the first line where it is the, where
  

 6   it's labeled fat.  Am I correct that that's just a straight
  

 7   multiplication across that line, you multiply the fat price
  

 8   times 3.7 percent fat to get --
  

 9      A.  Correct.
  

10      Q.  -- to get 693?
  

11      A.  Correct.
  

12      Q.  Similar with solids not fat?
  

13      A.  Correct.
  

14      Q.  Okay.  Let's move onto your Van Slyke formula there.
  

15   You have got 90 percent butterfat recovery on this exhibit,
  

16   correct?
  

17      A.  Correct.
  

18      Q.  And you have pulled the same 3.7 percent butterfat down
  

19   from the top, right?
  

20      A.  Correct.
  

21      Q.  Okay.  On the protein side, the 3.3, where did that
  

22   figure come from?
  

23      A.  Our Cooperative average all their members, averaged 3.3
  

24   protein, so that's the number that I used.
  

25      Q.  Okay.  And does your cooperative also average them 3.7
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 1   butterfat?
  

 2      A.  Yes.
  

 3      Q.  Okay.  So is Exhibit A -- well, strike that.
  

 4           You have testified that your butterfat recovery is 85
  

 5   percent or so, correct?
  

 6      A.  Correct.
  

 7      Q.  And you have utilized the fat and solids not fat and
  

 8   protein figures for your cooperatives members, correct?
  

 9      A.  Correct.
  

10      Q.  And you have a make allowance in there of 35 cents and
  

11   it says for PGC.  So can I assume that that is approximately
  

12   what you guys realize?
  

13      A.  For the cheese plant.
  

14      Q.  Okay.  So I guess other than the butterfat recovery,
  

15   does Exhibit A accurately represent the actual results for your
  

16   company?
  

17      A.  Yes.
  

18      Q.  Okay.  And so, if we turn to Exhibit B, is the only
  

19   difference between Exhibits A and B the butterfat recovery and
  

20   the protein factor?
  

21      A.  Yes.
  

22      Q.  With those two changes, does Exhibit B then, represent
  

23   the actual or close approximation of the actual results for
  

24   your company?
  

25      A.  Yes, with the clarification.
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 1      Q.  Okay.
  

 2      A.  With the moisture of that cheese standard there of 38,
  

 3   like with the cheddar.
  

 4      Q.  Yeah, you have got dry matter at 62 hundredths there,
  

 5   so 38 percent moisture.
  

 6      A.  That's correct.
  

 7      Q.  Okay.  You are either prescient or we're just lucky
  

 8   because that's where I was going to go next and ask if your
  

 9   plant in aggregate produces cheese with 38 percent moisture.
  

10      A.  There's times that we do, there's other times that we
  

11   don't.  This is just an example to illustrate that if we didn't
  

12   get involved in higher-ended cheeses and Ricotta, there's no
  

13   way in the world that we would even break even, let alone make
  

14   money.  So these type of cheeses is prohibitive from our plant
  

15   without a very large premium.
  

16      Q.  What do you mean when you say these types of cheeses?
  

17      A.  Cheddar.
  

18      Q.  Cheddar?  Okay.  Do you manufacture any cheddar?
  

19      A.  We do.
  

20      Q.  You do.  Okay.  I was looking at your website and I,
  

21   and the website it shows Mozzarella and Ricotta, and it shows
  

22   Greek cheeses.  I didn't see any cheddar on the website and
  

23   that's why I was, that's why I asked.
  

24      A.  Because when we lose that kind of money, we're not
  

25   trying to make cheddar.  You know, we do it for a special

5465



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII

 1   customer at a special rate, at a very small volume.  But this
  

 2   is just as a comparison for our plant.  We cannot make, can't
  

 3   even come close to cash flowing with that kind of cheese.
  

 4      Q.  Yeah, I would think that with 85 percent butterfat
  

 5   recovery and a make cost at 35 cents that would be difficult.
  

 6      A.  It would be difficult.  The only way to get around it
  

 7   is spend, go in debt for another half a million or a million
  

 8   dollars, which is prohibitive right now for us.
  

 9      Q.  Sure.  Thank you.  I don't think I have any other
  

10   questions, your Honor.
  

11          Your Honor, you were perhaps right in trying to get him
  

12   done before lunch.  So, thank you.
  

13       JUDGE CLIFTON:  Who else has questions for Mr. Vandenburg?
  

14   Shall I ask for redirect, Mr. Francis, before I ask for your
  

15   questions?  Is there any redirect?  Apparently not.  Mr. Vetne
  

16   is not in the room.  Mr. Francis.
  

17                        CROSS-EXAMINATION
  

18   BY MR. FRANCIS:
  

19      Q.  Will Francis, USDA.  Just a couple quick things.
  

20          I think I understand, Pacific Gold Milk Products is a
  

21   separate company that is the operator of a cheese plant.
  

22      A.  Yes.  And if I may, just for the record, the 30
  

23   producers, they are members of Pacific Gold Milk Producers as
  

24   cooperative members, they have invested and bought shares into
  

25   Pacific Gold Milk Products so they are, they have skin in the

5466



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII

 1   game and that's the relationship.
  

 2      Q.  Okay.
  

 3      A.  And we are a private corporation.
  

 4      Q.  And that was my next question.  Is the entire
  

 5   membership of the cooperative owners of the plant?
  

 6      A.  The entire membership for the exception of three
  

 7   individuals.
  

 8      Q.  Okay.  So the entire co-op is 33 producers?
  

 9      A.  No.  No.  I misunderstood your question.  I thought if
  

10   the entire ownership of the plant is all producers.  They are
  

11   all producers except three.
  

12      Q.  Okay.
  

13      A.  And of the members of the cooperative, there's probably
  

14   85 percent of those members are owners of the cheese plant.
  

15      Q.  Okay.  And what's the name of your cooperative, Pacific
  

16   Gold Milk Producers?
  

17      A.  Yes.
  

18      Q.  And how many members are in the cooperative?
  

19      A.  Approximately 40.
  

20      Q.  Okay.  Okay.  And then just, the last statement says,
  

21   "Pacific Gold Creamery," meaning that operator of the cheese
  

22   plant, "does not support the proposed Federal Milk Marketing
  

23   Order," but then in response to a question you said but you
  

24   would support the Dairy Institute proposal.
  

25      A.  Correct.
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 1      Q.  And so what we have before us are two alternate
  

 2   proposals, both related to establishing a Federal Order in
  

 3   California.  So Proposal 1 is from the three cooperatives, and
  

 4   there's specific language associated with their proposal, and
  

 5   the Dairy Institute has proposed a Federal Order for California
  

 6   with different language.  So do you support either of those?
  

 7      A.  We do not support the cooperative one.  And I could
  

 8   expand on that a little bit and I would like to do that.
  

 9      Q.  Yes, thank you.
  

10      A.  Because quite frankly, what I think is been in hearings
  

11   for many, many years, you know, the agenda for the past 30
  

12   years is exactly the same, the only thing different in the
  

13   agenda, is the date.  We come and argue the same subjects year,
  

14   after year, after year.  And I think the two things that are
  

15   missing is really understanding what is the problem.  And it is
  

16   pretty hard to figure out a solution if we don't even
  

17   understand the problem.  And I think we're missing the problem.
  

18   And it's so easy to target the, lately glamorous whey price,
  

19   lately, a year prior, and everybody wants to go after it.
  

20          It just amazes me that in 1968, when the Milk Pooling
  

21   Gonsalves Act was enacted in California, 95 percent of our milk
  

22   was Class I sales, and so the quota system worked great.  And
  

23   now we got a 13 percent Class I sales with the same quota
  

24   system, and it is broken.  And that's the real pink elephant in
  

25   the room.  And I'm not belittling the quota holder, and I'm not
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 1   belittly the guy that tries to buy it when he gets a 13 to 17
  

 2   percent return on the quota, if I was him, I would do the same.
  

 3   But now we have created two classes of dairymen in the state of
  

 4   California that doesn't work.
  

 5          The other thing is, it's amazing to me that we price
  

 6   our cheese off the CME, we price our butter off the CME, but we
  

 7   don't price our powder offer the CME or the NASS.  Why?  Well,
  

 8   the CWAP is a wonderful procurement tool and I don't think it
  

 9   works, but nobody wants to talk about that big pink elephant in
  

10   the room.
  

11          I was asked very first when I came to this hearing to
  

12   tell the truth, and that's what I'm going to do.  And I think
  

13   it's very hard to fix a problem if you can't even understand
  

14   what the problem is.  And I think we're missing the boat.  And
  

15   it's really handsome and it is kind of glamorous to go after
  

16   all these cheese plants because "whey" but I think that's a
  

17   very minor part of it.  I think we need to look at a bigger
  

18   picture.
  

19      Q.  Thank you.  That's all the questions we have.
  

20      A.  Thank you.
  

21       JUDGE CLIFTON:  Mr. Vetne?
  

22                      REDIRECT EXAMINATION
  

23   BY MR. VETNE:
  

24      Q.  To clarify, Mr. Vandenburg, you are speaking for the
  

25   cheese company, and with respect to your preferences, it would
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 1   be correct to say if there is going to be a Federal Order, it
  

 2   ought to be Proposal 2; is that correct?
  

 3      A.  That's correct.
  

 4      Q.  Okay.  Do you intend to say there should be a Federal
  

 5   Order rather than a State Order?
  

 6      A.  Could you ask that question again, I'm sorry?
  

 7      Q.  Is it your intention to say there should be a Federal
  

 8   Order in California rather than a State Order, or simply that
  

 9   if there is a Federal Order, Proposal 2 ought to be the one?
  

10      A.  I would prefer to see a State Order, I really do.  If
  

11   it was up to me, I think all the quota holders ought to get
  

12   paid.  We create equality among all the producers, and I think
  

13   we can figure out our solutions here within the state.  I think
  

14   the Federal Order is a very difficult process.  I have been in
  

15   Federal Order hearings before down in Dallas.  I think if we
  

16   can't fix them in the State Order, I'm not sure how we're going
  

17   to fix them all in the Federal Order.
  

18      Q.  And one more.  You have, the cheese company has less
  

19   than 500 employees.  Let's get specific, how many employees do
  

20   you have?
  

21      A.  30.
  

22      Q.  30?  How many employees does the cooperative have?
  

23      A.  5.
  

24      Q.  Thank you.
  

25       JUDGE CLIFTON:  Ms. May?
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 1                       RECROSS-EXAMINATION
  

 2   BY MS. MAY:
  

 3      Q.  Thank you.  Laurel May from USDA.
  

 4          I just have a couple of questions about your testimony,
  

 5   and I was hoping that you could help flush those statements out
  

 6   for me a little bit.
  

 7      A.  Sure.
  

 8      Q.  On the third page in the second paragraph from the
  

 9   bottom, you say that "the other real concern and unfairness
  

10   that faces cheese plants are the whey values are going down due
  

11   to increased volumes entering the marketplace."
  

12          Is that international or national whey values in the
  

13   international marketplace or the national marketplace?
  

14      A.  I think both.  It's an international market, and it's,
  

15   you know, more and more, you know, whey proteins is entering
  

16   the market, and I think it's lower, it certainly has something
  

17   to do with nonfat.  You know, a couple years ago you see nonfat
  

18   pricing at $2 per pound, it's got into the 70's here in
  

19   California, you know, that's dry pushing pressure on all the
  

20   commodities.  And so I think that has a bearing on it as well.
  

21      Q.  Okay.  My other question is on the next page, your
  

22   first full paragraph you say, "our current domestic price is
  

23   very strong compared to global prices."  And my question there
  

24   was were you talking about the current domestic cheese price?
  

25      A.  Cheese price.
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 1      Q.  Thank you.  Just a little confused.  Thank you so much.
  

 2      A.  You're welcome.
  

 3       JUDGE CLIFTON:  Are there other questions of
  

 4   Mr. Vandenburg?  I see none.  Mr. Vandenburg, is there anything
  

 5   you would like to add before you step down?
  

 6       MR. VANDENBURG:  No, I just thank you for the opportunity.
  

 7   I think sometimes, I have had the opportunity to travel and be
  

 8   around different countries, been on radio stations, done many
  

 9   speeches around the U.S., and sometimes we take for granted the
  

10   due process that we have in our country compared to other
  

11   places in the world, and I'm grateful for that.  And I'm
  

12   grateful for your time and everybody else.  So thank you.
  

13       JUDGE CLIFTON:  Thank you.
  

14       MR. VANDENBURG:  You're welcome.
  

15       JUDGE CLIFTON:  Mr. English, would you come to the podium,
  

16   please?
  

17       MR. ENGLISH:   Chip English.
  

18       JUDGE CLIFTON:  Is there only one witness remaining today,
  

19   to your knowledge?
  

20       MR. ENGLISH:  There is.  I might have thought we would
  

21   already be done today, so a little Maine fog showed up, but
  

22   that's okay.  We have Mr. Blaufuss for after lunch.
  

23       JUDGE CLIFTON:  Very fine.  And is there a document that
  

24   could be distributed before we break for lunch?
  

25       MR. ENGLISH:  If that's what people want.  I mean, if, you
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 1   know, if Mr. Beshore wants it enjoy his lunch with a document,
  

 2   we'll certainly pass it out.
  

 3       JUDGE CLIFTON:  They would just as soon work with a
  

 4   document beside them through their lunch.
  

 5       MR. ENGLISH:  We will distribute it right now.
  

 6       JUDGE CLIFTON:  Very good.  Please remain seated until you
  

 7   get your copy and then you are free to go to lunch.
  

 8           At this point, I've got to determine when we come back.
  

 9   Please be back and ready to go at 2:35.  2:35.  So we go off
  

10   record at 1:18.
  

11       (Whereupon, the lunch recess was taken.)
  

12                            ---o0o---
  

13
  

14
  

15
  

16
  

17
  

18
  

19
  

20
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 1         FRIDAY, OCTOBER 30, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:35.  I would like
  

 3   to invite Mr. Blaufuss to take the witness stand.  Mr. Francis,
  

 4   I presume that when we're finished here this evening, that we
  

 5   have to take everything with us; am I correct?
  

 6       MR. FRANCIS:  Will Francis, USDA.  We are checking to see
  

 7   if that room that we usually have available is going to be
  

 8   available to us over the weekend, so we will get back to you.
  

 9       JUDGE CLIFTON:  That's like a storage closet?
  

10       MR. FRANCIS:  Yes, it will be locked up over the weekend.
  

11       JUDGE CLIFTON:  Yeah, that's a very helpful place.
  

12       MR. FRANCIS:  Yep.  Thanks.
  

13       JUDGE CLIFTON:  Ms. Elliott, I'm looking at testimony of
  

14   Rob Blaufuss, Part 2, will that be Exhibit 120?
  

15       MS. ELLIOTT:  Yes.
  

16       JUDGE CLIFTON:  I'm marking mine as Exhibit 120.
  

17            (Thereafter, Exhibit Number 120, was
  

18            marked for identification.)
  

19       JUDGE CLIFTON:  And Mr. Blaufuss, you remain sworn.  I
  

20   would like you to again state and spell your name.
  

21       MR. BLAUFUSS:  Rob Blaufuss, B-L-A-U-F-U-S-S.
  

22       JUDGE CLIFTON:  Thank you.  Mr. English.
  

23                       DIRECT EXAMINATION
  

24   BY MR. ENGLISH:
  

25      Q.  Thank you, your Honor.  Chip English.
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 1          Mr. Blaufuss, you have a statement, and I note at the
  

 2   end there are end notes, which we do not, as usual, for the
  

 3   court reporter, we're just asking the exhibit to contain those,
  

 4   and so those do not have to be typed in.  And I have no
  

 5   additional direct at the moment, so Mr. Blaufuss, would you
  

 6   read Exhibit 120?
  

 7      A.
  

 8                          Introduction
  

 9           My name is Rob Blaufuss and I will testify today on
  

10   pool distributing plant, pool distributing plant units, supply
  

11   plant shipping requirement, and producer milk qualification
  

12   language found in Proposal 2.
  

13                 Pool Distributing Plant Language
  

14           Proponents of proposal 2 agree with the Cooperatives'
  

15   proposal, in that a 25 percent route distribution threshold for
  

16   a Section 1051.7(a) plant is more appropriate for a California
  

17   Federal Order.  The proposed language for a Section 1051.7(a)
  

18   in Proposal 2, has been revised to as follows:
  

19                (a) A distributing plant, other than a plant
  

20                qualified as a pool plant pursuant to paragraph
  

21                (b) of this Section or Section .7(b) of any
  

22                Federal Milk Order, from which during the month 25
  

23                percent or more of the total quantity of fluid
  

24                milk products physically received at the plant
  

25                (excluding concentrated milk received from another

5475



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII

 1                plant by agreement for other than Class I use) are
  

 2                disposed of as route disposition or are
  

 3                transferred in the form of packaged fluid milk
  

 4                products to other distributing plants.  At least
  

 5                25 percent of such route disposition and
  

 6                transfers, must be to outlets in the marketing
  

 7                area.
  

 8       JUDGE CLIFTON:  Now, you read on line 2 of the section,
  

 9   "any" is that how that should read?
  

10       MR. BLAUFUSS:  Yes.
  

11       JUDGE CLIFTON:  Ms. Elliott, do you see where I am?
  

12       MS. ELLIOTT:  Line 2?
  

13       JUDGE CLIFTON:  Of the indented paragraph.
  

14       MS. ELLIOTT:  Okay.
  

15       JUDGE CLIFTON:  Right now it says "an" and you will make it
  

16   "any".  Thank you.
  

17       MS. ELLIOTT:  Okay.
  

18       JUDGE CLIFTON:  Thank you.  You may continue.
  

19       MR. BLAUFUSS:  The Class I route distribution level at
  

20   which a plant attains pool distributing plant status is set by
  

21   each of the individual orders.  Pool distributing plant sales
  

22   qualification standards are higher no those orders which have
  

23   higher Class I utilization levels.  In Federal Order 5, 6, and
  

24   7, the Federal Orders with the highest Class I utilization
  

25   rates, the Class I route distribution at which a plant becomes
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 1   a fully regulated pooling distributing plant, occurs when a
  

 2   plant sells 50 percent or more of the milk physically received
  

 3   at the facility as Class I.  In Federal Orders 1, 32, 124, 126,
  

 4   and 131, that qualification standard is set as 25 percent of
  

 5   total sales.  As the result of a 2012 hearing, FMMO 33 has a
  

 6   pool distributing plant qualification of 30 percent.  Finally,
  

 7   an FMMO 30, the qualification standard is met when 15 percent
  

 8   of the milk physically received at the plant is sold as
  

 9   Class I.
  

10           Class I handlers are regulated by where their sales
  

11   occur, not by where their plant is physically located.  In
  

12   order for a plant to be a Section 1051.7(a) distributing plant,
  

13   it must sell a set percentage of their total Class I sales
  

14   within an FMMO.  Should a pool distributing plant fail to sell
  

15   25 percent of their total route dispositions into an individual
  

16   Federal Order, they would then be considered a partially
  

17   regulated plant.  Both Proposal 1 and Proposal 2 call for, call
  

18   for a 25 percent in-area shipping requirement.  Dean Foods
  

19   supports this in-area sales percentage, as it is consistent
  

20   with language found in other orders.
  

21       JUDGE CLIFTON:  In other?
  

22       MR. BLAUFUSS:  In other Federal Orders, thank you.
  

23           The Dairy Institute of California proposal provides
  

24   language in its California Federal Order proposal, which allows
  

25   for a formation of a distributing plant unit.  Proposal 2
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 1   language with regard to unit pooling, mirrors that of the Upper
  

 2   Midwest Order.  The language in Section 1051.7(d) allows for
  

 3   two or more plants operated by the same handler and located in
  

 4   the marketing area, to qualify for pool status as a unit, by
  

 5   meeting the total and in-area route disposition requirement of
  

 6   a pool plant.  Pool distributing plant language requires that
  

 7   at least one of the plants qualifies pursuant to Section
  

 8   1051.7(a).  Provision language also requires that other plants
  

 9   in the unit must process Class I or class II products.  Using
  

10   50 percent or more of the total Grade A fluid milk products
  

11   received in bulk from such plants or diverted therefrom by the
  

12   plant operator in Class I or Class II products.
  

13      Ensuring an Adequate Supply of Milk for Fluid Purposes
  

14           A supply plant is a plant which receives milk directly
  

15   from dairy farmers and transfers or diverts fluid milk products
  

16   to other plants or manufacturers dairy products on its
  

17   premises.  A supply plant ships a set percentage of the Grade A
  

18   milk received from dairy farmers to pool distributing plants.
  

19   In return for supplying Class I plants with milk, supply plants
  

20   are eligible to share in the Order's Class I revenues.  The
  

21   shipping percentages -- the shipping percentages for an
  

22   individual order are typically set at or near the Class I
  

23   utilization level of that, of the order.  Supply plant shipping
  

24   percentages are an important provision in the Federal Order
  

25   system.  They ensure that pool distributing plants have access
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 1   to an adequate milk supply, and allow for a reserve supply of
  

 2   milk available to serve the needs of the Class I market.
  

 3           Dean Foods supports the Dairy Institute of California's
  

 4   regulations around supply plant shipping percentages.  A key
  

 5   part of the Dairy Institute proposal is that it allows for
  

 6   shipping percentage to adjust over time, should changes occur
  

 7   in the Class I utilization in the California FMMO pool.  The
  

 8   adjustable shipping requirements will ensure that pool
  

 9   distributing plants will continue to receive an adequate milk
  

10   supply should the Class I utilization in the California pool
  

11   increase.  Federal Orders currently require a request to be
  

12   submitted to the individual Market Administrator offices in
  

13   order for shipping percentages to be adjusted.  This process
  

14   can be inefficient and puts the burden of proof on those
  

15   parties which seek to maintain the status quo rather than those
  

16   parties requesting the change.
  

17           The Dairy Institute proposal would be more efficient in
  

18   that all parameters for shipping percentage adjustments have
  

19   been already, have been already been provided in Section
  

20   1051.7(c)(2), although the Market Administrator could still
  

21   adjust the levels.  The adjustment would no longer be at the
  

22   sole discretion of the Market Administrator and would be based
  

23   entirely on the most current Class I utilization of the pool.
  

24   Should additional milk be needed for Class I purposes, the
  

25   quota or non-quota equivalent pounds, milk shipping percentage
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 1   would be adjusted further.
  

 2           When the quota plan was initially set up in California,
  

 3   the base pool quota was established as 110 percent of the
  

 4   Class I utilization accounted for during the base period
  

 5   divided by the number of days in that period the producer
  

 6   actually had Class I utilization.  The amount by which the
  

 7   production base exceeded pool quota was designated as daily
  

 8   base.  The Gonsalves Milk Pooling Act of 1969, eliminated the
  

 9   direct incentive to supply milk to fluid milk processors.
  

10   Unlike the Federal Orders, there are no direct requirements to
  

11   ship milk to Class I plants in the California state regulatory
  

12   system.  However, the underlying statutory regimes and
  

13   regulatory policies developed are unique.  Instead, California
  

14   relies on a call provision should milk not be made available to
  

15   fluid processors.  This provision requires that when milk is
  

16   needed, call handlers may place a call for milk to be used for
  

17   Class I purposes from designated supply plants.  To a certain
  

18   degree, historic tradition also plays a role in why Class I
  

19   markets remain supplied.  Since its introduction, quota and
  

20   Class I have shared a close link.  While there is no
  

21   requirement to supply fluid milk bottlers, there has long been
  

22   a historic sense of tradition to do so.
  

23           As I stated earlier, the cooperative proposal makes me
  

24   exceedingly anxious about our ability to track a milk supply
  

25   long-term.  A California Federal Order would likely represent a
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 1   reset of the status quo in California.  A reset of historic
  

 2   milk supply relationships would have dramatic implications for
  

 3   a Class I handlers' ability to source milk.  With no basic
  

 4   performance requirement on either quota or non-quota milk,
  

 5   supply plants may opt to ship milk to manufacturing plants
  

 6   which tend to be located closer to the milk production areas
  

 7   rather than Class I plants, which tend to be further away from
  

 8   the farms and closer to urban population centers.  Under the
  

 9   co-op proposal, all milk would enjoy the privileges of being in
  

10   a Federal Order pool, without ever actually having to meet any
  

11   of the basic shipping requirements found in all other Federal
  

12   Orders.  The co-op proposal would ultimately lead to increased
  

13   "pool riding" in California.  Pool riding occurs --
  

14       JUDGE CLIFTON:  Let me have you read that sentence again,
  

15   please.
  

16       MR. BLAUFUSS:  The co-op proposal could ultimately lead to
  

17   increased "pool riding" in California.  Pool riding occurs when
  

18   milk is allowed to attach itself to a Federal Order without
  

19   ever actually performing.  Non-performing supply plants are
  

20   allowed to enjoy the same privileges as those plants which are
  

21   serving the Class I market, in most instances, the higher blend
  

22   price.
  

23              Producer Milk Qualification Standards
  

24           All Federal Orders require producers to meet basic
  

25   requirements in order for producer milk to be associated with
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 1   an individual Federal Order.  In order for their milk to be
  

 2   considered pool milk, they must first "touch base" with a pool
  

 3   plant.  The touch base requirements are not meant to be onerous
  

 4   to the producer.  Producer requirements vary significantly from
  

 5   order to order, with higher requirements in place in higher
  

 6   Class I markets, and smaller requirements in those markets with
  

 7   low Class I utilization.
  

 8       JUDGE CLIFTON:  Let me stop you there.  I would like for us
  

 9   to make the change as you stated it.  We're on page 5, we're
  

10   the third line, fourth line down, in the section that has the
  

11   heading "Producer Milk Qualification Standards."  And I want to
  

12   know, Mr. Blaufuss, for the sentence that begins "the touch
  

13   base requirements are not meant" you want us to insert "be"
  

14   after the word "to"; is that right?
  

15       MR. BLAUFUSS:  Yes.
  

16       JUDGE CLIFTON:  All right.  Do you see that, Ms. Elliott?
  

17       MS. ELLIOTT:  Yes.
  

18       JUDGE CLIFTON:  All right.  Would you begin again,
  

19   Mr. Blaufuss, and read beginning with "the touch base
  

20   requirements."
  

21       MR. BLAUFUSS:  Certainly.
  

22           The touch base requirements are not meant to be onerous
  

23   on the producer.  Producer requirements vary significantly from
  

24   order to order, with higher requirements in place in higher
  

25   Class I markets, and smaller requirements in those markets with
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 1   lower Class I utilization.  In Florida, for example, in any
  

 2   month not less than ten days production must be physically
  

 3   received at a pool plant during the month in order for that
  

 4   milk to be eligible to be diverted.  Given the lower Class I
  

 5   utilization level, we are supportive of a touch base
  

 6   requirement that mirrors that of the Upper Midwest Order.  The
  

 7   the Dairy Institutes's Proposal does not allow for producer
  

 8   association to occur unless at least the lesser of one day's
  

 9   production or 48,000 pounds of milk of a dairy farmer is
  

10   physically received at a pool plant.
  

11           In order to ensure orderly marketing, there must also
  

12   be repooling requirements in place to limit a handler's ability
  

13   to bring a significant amount of milk back onto the order that
  

14   had previously been removed from the pool, also known as
  

15   depooling.  The Dairy Institute proposal does exactly that.  By
  

16   limiting the amount of milk reported by a handler to no more
  

17   than 125 percent of producer milk receipts pooled by the
  

18   handler during the prior month between April and February.
  

19   It may not exceed 135 percent in March.  Dean Foods feels that
  

20   these are appropriate repooling percentages, given the dynamics
  

21   of today's California dairy market.
  

22           The co-ops are trying to have it both ways in
  

23   Proposal 1.  In a Federal Order hearing in the Upper Midwest,
  

24   an order similar to California, and another hearing in the
  

25   Mideast, Dean Foods proposed inserting a true Dairy Farmer for
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 1   Other Markets provision into the respective Order language.
  

 2   These Dairy Farmers for Other Markets provisions were similar
  

 3   to the language currently found in Federal Order 1.  Like it
  

 4   does in Federal Order 1, this provision would have severely
  

 5   limited plant's ability to depool in the Upper Midwest and the
  

 6   Mideast by making it difficult for milk to return to the pool
  

 7   once the choice to remove it from the pool was made.  In both
  

 8   hearings the cooperatives, two of which are Proponents of
  

 9   Proposal 1, did not support our position.  With respect to the
  

10   Federal Order hearing, Federal Order 30 hearing, in fact,
  

11   Mr. Marvin Beshore, the Attorney representing DFA, Inc., LOL
  

12   Inc., etcetera, stated the following in his post-hearing brief:
  

13   "Furthermore, we do not advocate the adoption of proposals
  

14   which are more nearly prohibit depooling.  We do not believe
  

15   that such a radical change in the operations of Order 30 is
  

16   necessary at this time to correct the abuse of open repooling.
  

17   Dean Foods proposals would require more radical changes in
  

18   Order 30.  Proposal 2 represents an effective but modest
  

19   solution for the problem."
  

20           It is worth noting that the Proposal 2 in that Federal
  

21   Order 30 hearing called for the 125 percent repooling
  

22   limitations that proponents of Proposal 2 in this proceeding
  

23   have proposed.  Dean supports the Dairy Institute petition with
  

24   respect to repooling limitations, as it ensures uniformity
  

25   amongst all Federal Order and does not create a special
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 1   exemption.  This concludes part 2 of my testimony.
  

 2       JUDGE CLIFTON:  Mr. Blaufuss, on that page, when you read
  

 3   you added the word "is" page 6 up about five lines, when you
  

 4   read "it is worth noting," shall Ms. Elliott insert the word
  

 5   is?
  

 6       MR. BLAUFUSS:  Yes.
  

 7       JUDGE CLIFTON:  Thank you.  Then I have one other tiny --
  

 8       MR. BLAUFUSS:  You have a very good eye.
  

 9       JUDGE CLIFTON:  Thank you.  It's my job.
  

10       MR. ENGLISH:  While you are looking, your Honor, on page 3,
  

11   four lines from the bottom, there was an extra "been" and he
  

12   caught that, and I think he changed it.  So it is the sentence
  

13   that says, "The Dairy Institute proposal would be more
  

14   efficient in that all the parameters for shipping percentage
  

15   adjustments have already been provided."  And I think he first
  

16   stumbled over it then re-read it without the first "been".  So
  

17   I would ask that we strike the word "been" that appears before
  

18   the word "already".
  

19       JUDGE CLIFTON:  Thank you, Ms. Elliott.  So we have done
  

20   that.  We have stricken the first "been".  And that was my only
  

21   other one, Mr. English, so we're good.
  

22       MR. ENGLISH:  Your Honor, at this time I move admission of
  

23   Exhibit 120?
  

24       JUDGE CLIFTON:  Does anyone wish to question Mr. Blaufuss
  

25   before determining whether you have any objection?  No one.  Is
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 1   there any objection to the admission into evidence of
  

 2   Exhibit 120?  There are none.  There is -- there is, I think, I
  

 3   don't know what this is.
  

 4       MR. MILTNER:  Ryan Miltner.  I don't think this is an
  

 5   objection.  I think it is a point of clarification.  In the
  

 6   final paragraph there's a sentence where the witness has
  

 7   referred to Mr. Beshore.  And as attorneys, we make arguments
  

 8   and we file briefs, and the words maybe crafted by us, but they
  

 9   are not our own.  And I would suggest that a better phrasing of
  

10   the sentence that I would request the witness adopt, would be
  

11   that "with respect to the Federal Order 30 hearing, DFA, Inc.,
  

12   Land O'Lakes, Inc., stated the following in their post-hearing
  

13   brief.  That is my only comment.
  

14       JUDGE CLIFTON:  Mr. English, your response?
  

15       MR. ENGLISH:  I mean, it is up to the witness if that's
  

16   when he wants to do.  It doesn't say it is attributing the
  

17   statement to Mr. Beshore in the sense that it is somehow going
  

18   to come back for him.  Obviously, he is speaking for DFA and
  

19   Land O'Lakes, but it is up to the witness as to what he wants
  

20   to do.  I don't think it's up to ya'll.  I don't think it
  

21   creates an objection, it is his statement.
  

22       JUDGE CLIFTON:  I actually do think the words in a brief
  

23   are the words of the attorney.
  

24       MR. ENGLISH:  Okay.  That's fine.
  

25       JUDGE CLIFTON:  My opinion.  So I think it is fine the way
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 1   it is.  I mean, we have --
  

 2       MR. ENGLISH:  I accept your correction.
  

 3       JUDGE CLIFTON:  It is not a correction, I mean --
  

 4       MR. ENGLISH:  Well, correction of my view that it is not
  

 5   the words.  That's fine.  I -- I don't think it is, I don't
  

 6   think it is an objection, actually, to the statement anyway.  I
  

 7   would ask that it be left the way it is.
  

 8       JUDGE CLIFTON:  All right.  Very fine.  Thank you.  I
  

 9   appreciate, Mr. Miltner, your pointing that out.  Obviously,
  

10   attorneys have different viewpoints, for different clients, and
  

11   different situations, and so forth.  But I see nothing wrong
  

12   with the way this is laid out.  Is there any objection to the
  

13   admission into evidence of Exhibit 120?  There are none.
  

14   Exhibit 120 is admitted into evidence.
  

15            (Thereafter, Exhibit Number 120, was
  

16            received into evidence.)
  

17       MR. ENGLISH:  Your Honor, before I turn the witness over
  

18   for further examination, I would just point out to everybody
  

19   that that examination is what is standing between you and a
  

20   somewhat early Friday.
  

21       JUDGE CLIFTON:  Who will begin?  These are extremely
  

22   important provisions, as we all know.  I know you are just
  

23   teasing.  Mr. Beshore?
  

24                        CROSS-EXAMINATION
  

25   BY MR. BESHORE:
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 1      Q.  Marvin Beshore.
  

 2           I think we will safely beat that 5:00 whistle this
  

 3   Friday.
  

 4           Okay.  Mr. Blaufuss, the first, where we have some
  

 5   agreement here.  Can you pool distributing plant language, can
  

 6   you talk a little bit about why you decided to change the terms
  

 7   in Proposal 2 to confirm, to conform to those in Proposal 1 for
  

 8   distributing plants?
  

 9      A.  Well, I guess full honesty, I thought in our proposal
  

10   we had 25 to start with.  I didn't know that was actually a
  

11   change.  But I think to a certain point as well, I don't know
  

12   how much milk is coming into the state that become regulated as
  

13   as a Class I, but I know the number is north of zero.  And I
  

14   think compared to where we are today, you are going to have a
  

15   higher Class I utilization should there be a Federal Order in
  

16   California, assuming, of course, you also get the exempt PD
  

17   pounds added to the pool as well.
  

18      Q.  Okay.  So your, a factor is that you think the
  

19   utilization is going to end up being higher than it is today in
  

20   a California Federal Order, if there is one.  Higher than it is
  

21   today in the State Order.
  

22      A.  Yeah.  I think the pounds, some of the exhibits put
  

23   forth by CDFA, I think it would speak to, I don't know what the
  

24   magnitude would be, but I believe it would be higher, yes.
  

25      Q.  Okay.  So this is an instance where you think it's
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 1   legitimate to have one view in Order 30 and another one in
  

 2   California Order here, distributing plant in Order 30 is 15
  

 3   percent, right?
  

 4      A.  Yeah, but I think we'll also have a higher utilization
  

 5   for Class I in California than we do in Federal Order 30.
  

 6      Q.  Okay.  And therefore, the provisions of the California
  

 7   Order should be tailored to its, to its characteristics?
  

 8      A.  I think, as I stated in my testimony, is the Class I
  

 9   that, not utilization, but the shipping requirement on the 25
  

10   percent is what we're proposing, and I think generally it is
  

11   reflective of the Class I utilization in the Order.  And I
  

12   think today you are looking at probably a 14 percent.  I think
  

13   you get closer to maybe 20 percent if you add out-of-state
  

14   potentially with the PD's as well, and I think 25 percent is
  

15   generally reflected.  Whereas in the Upper Midwest, I'm kind of
  

16   guessing on numbers that can vary, but you're maybe ten percent
  

17   roughly.  So I think, yeah, you do have a noticeable difference
  

18   in a Class I, so it's not just I'm cherry picking.  I generally
  

19   feel that's going to be more reflective of the Class I in
  

20   California than the go forward.
  

21      Q.  Okay.  Somebody else might think that repooling
  

22   provisions in California ought to be different than Order 30,
  

23   too, right?
  

24      A.  I'm not sure I understand the question.
  

25      Q.  You're not just cherry picking, you are tailoring what
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 1   you recommend for California to the provisions of California
  

 2   as you understand them, correct?
  

 3      A.  I'm tailoring the Class I as I'm talking about in 7(a),
  

 4   to be generally reflective of the Class I in the Order.  Which
  

 5   is, I think, consistent with what I said in my testimony.
  

 6      Q.  Okay.
  

 7      A.  I don't think I'm creating a special exemption to have
  

 8   it been 25 percent.
  

 9      Q.  No, I mean, we support 25 percent.  I was just
  

10   exploring that it is different, for California, versus Order 30
  

11   in this case in your view.
  

12      A.  It's because you have a different level of Class I in
  

13   the pool.
  

14      Q.  Okay.
  

15       JUDGE CLIFTON:  So the answer to Mr. Beshore's question
  

16   was, yes, because, right?
  

17       MR. BLAUFUSS:  Not quite sure here.  I thought I answered
  

18   the question.
  

19       JUDGE CLIFTON:  Would you ask it again, Mr. Beshore?
  

20       MR. BESHORE:  I will move on.  I think --
  

21       JUDGE CLIFTON:  Okay.
  

22       MR. BESHORE:  I think we covered it.
  

23   BY MR. BESHORE:
  

24      Q.  Let me ask you about the unit pooling, distributing
  

25   plant unit provision.  Are there plants that you are aware of
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 1   in California that are likely to want to associate in that way?
  

 2      A.  I don't know.  I don't know how many stand-alone
  

 3   Class 2 are even in the State of California.
  

 4      Q.  Okay.  So that is a provision you are supporting, not
  

 5   because you are aware of any particular circumstances that
  

 6   might apply, but because you think it's generally appropriate
  

 7   to an Order, is that fair?
  

 8      A.  I think that's fair.
  

 9      Q.  Okay.  Let's go to Performance Requirements or Shipping
  

10   Requirements.  Etcetera.  Have you been involved in any Federal
  

11   Orders that had call provisions?
  

12      A.  I'm not sure what you mean by involved.
  

13      Q.  Well, have you been, while you have been working with
  

14   Dean and have some consultative role with Dean operational
  

15   personnel with respect to pooling issues, you have such a role,
  

16   I take it?
  

17      A.  I'm involved.  I'm not the guy but --
  

18      Q.  That was the word I used.  Okay?  Have you been
  

19   involved --
  

20      A.  I'm more the numbers guy.
  

21      Q.  Have you been involved in any, in pooling situations or
  

22   in, in the participation in any federal orders with call
  

23   provisions?
  

24      A.  Not in anytime at dean.
  

25      Q.  Okay.  That's all I wanted to understand, so I won't
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 1   ask you how they worked or didn't work.  Okay.
  

 2          Supply plant shipping percentages.  7(c) in your
  

 3   proposal.  Have you, and use the word gained, have you tested
  

 4   the provisions in Proposal 2, Section 7(c), with the
  

 5   anticipated utilizations and other factors in the California
  

 6   pool?
  

 7      A.  So I was listening yesterday with your cross with
  

 8   Mr. Zolin.
  

 9      Q.  Yes?
  

10      A.  I do know we seem to have a numbers problem and I
  

11   believe we're going to plan to address that before the end of
  

12   the hearing, and put forward, you know, a appropriate.  Our
  

13   intent wasn't to have all this extra shipping requirement that
  

14   it be more than necessary for the Order.  Of course we'll, what
  

15   the numbers or how that will be, I don't know, but we plan to
  

16   address that.
  

17      Q.  Okay.  So I could just drop that for now and somebody
  

18   else will pick up on that at some later time?
  

19      A.  I believe that's our intent.
  

20      Q.  With that understanding, I will drop it, or not ask
  

21   anymore questions about that.
  

22          Would that, that would include the 125 percent
  

23   repooling provisions, that sort of thing?
  

24      A.  I don't know that I see the tie there.
  

25      Q.  Okay.  Well, let's explore that maybe just a little
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 1   bit.  Have you been involved in running the numbers like with
  

 2   pooling and repooling in Order 30 where you have got the 125
  

 3   percent limitation?
  

 4      A.  I know that it is operating in the Order, but I don't
  

 5   know exactly what you are asking with that question.
  

 6      Q.  Okay.  So it operates in that Order but Dean doesn't
  

 7   pool any, Dean Foods, doesn't pool any supply plants in that
  

 8   order, correct?
  

 9      A.  I don't believe so.
  

10      Q.  Okay.  So you wouldn't have just personal experience in
  

11   figuring out how much milk you can, if you want to depool, how
  

12   much you depool this month and how it would work in repooling?
  

13      A.  Well, even if we did, we're Class I so we can't out of
  

14   the pool anyway.
  

15      Q.  Okay.  So you haven't gained out --
  

16      A.  Or I guess I should say --
  

17      Q.  Let me ask the question.  So you haven't gained out, to
  

18   use a colloquialism, I guess, how 125 percent might work with
  

19   volumes of milk that could be involved in a California Federal
  

20   Order?
  

21      A.  Need to correct part of my statement there.  We do have
  

22   a stand-alone Class II plant in Illinois that can elect to pool
  

23   or not pool.  We do not -- that's a Cooperative plant supply.
  

24      Q.  That plant is, Dean Foods owns and operates a
  

25   stand-alone Class II plant which is supplied by cooperatives?
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 1      A.  Correct.
  

 2      Q.  Okay.  Now, let me -- let me go back.  You were picking
  

 3   up on a prior question and correcting what you said, which I
  

 4   appreciate.  Let me get back to the question I tried to pose.
  

 5   Since you don't have any supply plants in Order 30 which would
  

 6   be subject to the 125 percent repooling, you haven't had
  

 7   occasion to personally work with that experience, correct?
  

 8      A.  Correct.
  

 9      Q.  And you have not or have you gamed out, to use a
  

10   phrase, how that would work with volumes that we know are
  

11   involved in the California marketplace?
  

12      A.  We haven't done modeling work or economic work to say
  

13   here's what happens with the 125.
  

14      Q.  Okay.  That's all, thank you.
  

15       JUDGE CLIFTON:  Who would next like to ask questions of
  

16   Mr. Blaufuss?
  

17           I'll invite redirect.  No redirect.  Mr. Francis, do
  

18   you have any questions?
  

19                        CROSS-EXAMINATION
  

20   BY MR. SCHAEFER:
  

21      Q.  Good afternoon.  Henry Schaefer, USDA.
  

22          On page 2 of your testimony, in the first full
  

23   paragraph, I believe it is the third sentence, it starts out,
  

24   "should a pool distributing plant fail to sell 25 percent of
  

25   their total route dispositions."  Are you referring to the
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 1   provision here that that would only be in California or are you
  

 2   referring to the Federal Orders in general, because obviously
  

 3   Order 30 has a 15 percent qualification for that first
  

 4   percentage, and the other Orders have various percentages, as
  

 5   you have pointed out.  So if a plant was shipping into one of
  

 6   those orders, that would be the particular percentage relative
  

 7   to that order.
  

 8      A.  Let me see if I have Federal Order 30 language here, I
  

 9   just might.
  

10      Q.  It's on page 116.  I think what you are looking for on
  

11   the right, bottom of the right hand column, it is actually
  

12   Section E in our Order, rather than Section D in the proposal.
  

13      A.  No, I don't think.
  

14      Q.  Well, that's for the unit, I'm sorry.  The 15 percent
  

15   is at, is in, right in (a).  And in Order 30 it says, "from
  

16   which during the month 15 percent of fluid milk products
  

17   physically received at the plant."
  

18      A.  I'm trying to reference here with the -- I think what
  

19   you are asking is the partially regulated status.  So most
  

20   Orders that I'm used to dealing with is, if I don't sell 25
  

21   percent into an individual Order, then I'm a partially
  

22   regulated plant.  That's what I think I was trying to discuss
  

23   here.
  

24      Q.  But, in, for instance, if you shipped 16 percent into
  

25   Order 30, and 20 percent into a 25 percent order you would be
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 1   related by Order 30.
  

 2      A.  You are correct.
  

 3      Q.  Okay.  In your discussion of the supply plants you
  

 4   talked about the steps outlined in the Order, in the proposal
  

 5   using the step process that Mr. Zolin talked about yesterday
  

 6   with regards to changing shipping percentages at a supply
  

 7   plant, he had mentioned that they reflects to other
  

 8   alternatives do you feel the same way?
  

 9      A.  Yes, to an extent.  Obviously, I have a pretty strong
  

10   opinion of shipping requirements, I think there's discretion
  

11   there, but there also needs to be ensuring an adequate supply
  

12   of fluid milk.  So I think there is, obviously we have a little
  

13   bit of a numbers problem that I think we plan to adjust, or, to
  

14   adjust moving forward at some point here.  But I still think
  

15   you need a strong shipping requirement in a Federal Order
  

16   structure.
  

17      Q.  Thank you.
  

18       JUDGE CLIFTON:  What other questions are there by anyone,
  

19   for Mr. Blaufuss?  Mr. Blaufuss, is there anything you want to
  

20   add before you step down?
  

21       MR. BLAUFUSS:  Not that I can think of.
  

22       JUDGE CLIFTON:  All right.  And will we see you again on
  

23   another topic?
  

24       MR. BLAUFUSS:  I think that's the safe assumption.
  

25       JUDGE CLIFTON:  I'm glad to hear it thank you you may step
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 1   down.  Ms. May, I would invite any announcements.  If you would
  

 2   come to the podium, please.
  

 3       MS. MAY:  Laurel May, USDA.
  

 4           I think this really probably only pertains to USDA, but
  

 5   we can store our boxed up stuff in the closet in the boardroom
  

 6   this weekend, but we won't be able to put it in there because
  

 7   there's a group using that room until 4:00, so if we, if we
  

 8   were to disband early, we would just stack our stuff up back
  

 9   there and the staff will move it back for us, and then they
  

10   will bring it into the auditorium on Monday.  So for the rest
  

11   of you, look forward to seeing you in the auditorium on Monday
  

12   morning.
  

13       JUDGE CLIFTON:  And the sound man, what do you propose?
  

14       MS. MAY:  I was under the impression that Tyler had worked
  

15   something out with them kind of on his own so I don't know-
  

16   what.
  

17       JUDGE CLIFTON:  All right.  So they may have their own
  

18   arrangement.  So for the rest of us, we should take everything
  

19   with us, bring it to the auditorium Monday morning, aware that
  

20   our laptops need to be fully charged and we need to have
  

21   adequate liquid already consumed because there will be no
  

22   refreshments.
  

23       MS. MAY:  Right.  You can still come out into the main
  

24   lobby to have coffee or whatever, but no food or drink in the
  

25   auditorium itself.
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 1       JUDGE CLIFTON:  All right.  And if we are drinking in the
  

 2   lobby, it's something we brought ourselves?
  

 3       MS. MAY:  Correct.  The caterers are not scheduled to come
  

 4   on Monday.
  

 5       JUDGE CLIFTON:  All right.  And then so far as you know, on
  

 6   Tuesday what room will we be in, do you know?
  

 7       MS. MAY:  Tuesday through Friday we should be back in this
  

 8   room here.
  

 9       JUDGE CLIFTON:  In the Independence Room.
  

10       MS. MAY:  Yes.
  

11       JUDGE CLIFTON:  All right.  All right, then.  Does anyone
  

12   have any questions for Laurel May?   Ms. Beshore, can you come
  

13   forward?  This is true, I would like for you state and spell
  

14   your name, please.
  

15       MRS. BESHORE:  Anne Marie Beshore, A-N-N-E space M-A-R-I-E.
  

16   B-E-S-H-O-R-E, does the staff of this beautiful hall care if we
  

17   leave coolers and lunch bags sitting in the lobby with our
  

18   personal refreshments?
  

19       MS. MAY:  I think you can probably -- it is my opinion that
  

20   there is the little walkway before you actually get into the
  

21   auditorium.  I think we can probably put stuff out there.  The
  

22   copier out in the hall.
  

23       JUDGE CLIFTON:  Thank you, I appreciate it.  I'm delighted
  

24   to announce we'll be leaving now.  There's more?  Mr. English?
  

25   Oh, I forgot, I need a preview, I'm so sorry.
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 1       MR. ENGLISH:  You don't have to have one.
  

 2       JUDGE CLIFTON:  I want one.
  

 3       MR. ENGLISH:   Actually, before I do the preview and this
  

 4   is I think long overdue, Laurel May, I know you have taken the
  

 5   lead, I know others have been involved, but seriously, for
  

 6   those us who have attended Federal Order hearings, we have
  

 7   never experienced the kind of facilities, catering, and I mean
  

 8   that in a good sense.  And I know, I'm especially saying this
  

 9   in advance of going to the auditorium on Monday, so I really
  

10   think that it has been outstanding.  And this is a difficult
  

11   process for all of us, and you and your team have made this so
  

12   much more bearable and really, you deserve a real vote of
  

13   thanks.  A round of applause, whatever people want to do.
  

14           And now, I'll do the preview.  This morning I indicated
  

15   that we expected to have a witness from Driftwood Dairy, and we
  

16   are still expecting to have a witness from Driftwood Dairy.
  

17   This morning I indicated that we expected to have witnesses,
  

18   plural, I suspect as a panel kind of thing, from
  

19   Clover Stornetta, and we are still anticipating that.  Just
  

20   one?  Okay.  I have misunderstood.  Just one witness.  I'll
  

21   talk about Al Zolin in a moment.  We do expect to have
  

22   Mr. Pat Fish, F-I-S-H, the Vice President of Operations from
  

23   Saputo, to be here on Monday.  And by definition, we are moving
  

24   into the pricing discussion with Mr. Fish.  And it would be
  

25   logical for Dr. Schiek to be connected to that testimony, and
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 1   we're still working exactly how we're going to put that
  

 2   together, but Mr. Fish is obviously coming in from, I say
  

 3   obviously, he's coming in from Wisconsin, so we would like to
  

 4   get him on the stand on Monday.  What that then says about
  

 5   Mr. Zolin, is that since he's here, in his own words, for the
  

 6   long-term, he is flexible as to his time.  As to whether he
  

 7   gets on Monday or not, it will depend on getting through the
  

 8   testimony on pricing, and you know, in those immortal words, if
  

 9   you think we have had some dense material, you ain't seen
  

10   nothing yet.  So that's what I anticipate for Monday.
  

11       JUDGE CLIFTON:  Very well.  Remember Cliff Carman's
  

12   admonition to fall back.  We will no longer have any hearing on
  

13   daylight savings time and it will be dark when we leave this
  

14   building.  We'll be sad.
  

15           All right.  Very good.  We go off record at 3:23.
  

16       (Whereupon, the evening recess was taken.)
  

17
  

18                            ---o0o---
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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10   which is in full force and effect.
  

11           I am not financially interested in this action and am
  

12   not a relative or employee of any attorney of the parties, or
  

13   of any of the parties.
  

14           I am the reporter that stenographically recorded the
  

15   testimony in the foregoing proceeding and the foregoing
  

16   transcript is a true record of the testimony given.
  

17
  

18
  

19
  

20           DATED:    December 16, 2015
  

21                    FRESNO, CALIFORNIA
  

22
  

23
  

24                     MYRA A. PISH, CSR
                     Certificate No. 11613

25
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 3
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 1          MONDAY, NOVEMBER 2, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on November 2, 2015.
  

 3   It's Monday.  We're in Clovis, California.  This is Day 28 of
  

 4   the milk hearing.
  

 5           My name is Jill Clifton.  I'm the United States
  

 6   Administrative Law Judge who is assigned to take in the
  

 7   evidence in this case.  I would like to take the appearances of
  

 8   others participating.  I would like you to come to a
  

 9   microphone, it looks like you have a choice today.  I would
  

10   like to start with employees of the United States Department of
  

11   Agriculture, and have them be followed by teams of proponents
  

12   and opponents.
  

13       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

14   Assistant to the Deputy Administrator Dairy Programs
  

15   Agriculture Marketing Service.
  

16       MS. MAY:  Good morning, Laurel May, USDA AMS Dairy Program.
  

17       MS. TAYLOR:  Good morning, Erin Taylor, USDA Dairy
  

18   Programs.
  

19       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

20   Agricultural Economist for the Upper Midwest Milk Marketing
  

21   Order Federal Order 30, on detail to USDA Dairy Programs.
  

22       MS. SWENSON:  Good morning, Virgil Swenson, V-I-R-G-I-L,
  

23   S-W-E-N-S-O-N, Assistant Market Administrator with the Central
  

24   Federal Order and on detail with AMS USDA Dairy Program.
  

25       MS. FRISIUS:  Good morning, Meredith Frisius,
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 1   F-R-I-S-I-U-S, and I'm here with Dairy Programs.
  

 2       MR. HILL:  Good morning, my name is Brian B-R-I-A-N,
  

 3   H-I-L-L, with the Office of the General Counsel.
  

 4       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

 5   B-E-S-H-O-R-E.  Counsel for the Proponents of Proposal
  

 6   Number 1, California Dairies, Inc., Dairy Farmers of America,
  

 7   Inc., and Land O'Lakes, Inc.
  

 8       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D, I work
  

 9   for Land O'Lakes.
  

10       MR. ERBA:  Eric Erba, E-R-I-C, E-R-B-A, I'm with California
  

11   Dairies, Inc.
  

12       MR. JABLONSKI:  Gary, G-A-R-Y, Jablonski,
  

13   J-A-B-L-O-N-S-K-I, Consultant for the Cooperatives.
  

14       MR. ENGLISH:  Good morning, your Honor.  Chip English
  

15   C-H-I-P, E-N-G-L-I-S-H, I am with the law firm of Davis, Wright
  

16   Tremaine, with my principal office in Washington DC, and I am
  

17   here on behalf of Proponents of Proposal 2, the Dairy Institute
  

18   of California.
  

19       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V -- as in Victor --
  

20   U-L-I-N, also co-counsel for the Dairy Institute of California.
  

21       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

22   Economist with the Dairy Institute of California, Proponents of
  

23   Proposal 2.
  

24       MR. FISH:  Good morning, Patrick Fish, F-I-S-H, I work for
  

25   Saputo, USA.
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 1       MR. DeJONG:  James DeJong, D-e, J-O-N-G, Dairy Policy
  

 2   Economic Analyst for Hilmar Cheese Company, farmer-owned
  

 3   manufacturer of cheese, whey, and milk powder.
  

 4       MS. TAYLOR:  Good morning, Sue Taylor with Leprino Foods,
  

 5   L-E-P-R-I-N-O.
  

 6       MR. BRITT:  Good morning, Mkulima Britt with Clover
  

 7   Stornetta Farms.  Mkulima is M-K-U-L-I-M-A, Britt, B-R-I-T-T,
  

 8   Clover, C-L-O-V-E-R, Stornetta, S-T-O-R-N-E-T-T-A, Farms.
  

 9       JUDGE CLIFTON:  Come back to the microphone, if you would.
  

10   Please tell me again how to say your name.  I have got it down.
  

11       MR. BRITT:  Mkulima, so you actually pronounce the M, and
  

12   it's M-K-U-L-I-M-A.
  

13       JUDGE CLIFTON:  Thank you so much.
  

14       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N, representing
  

15   Hilmar Cheese.
  

16       MR. VETNE:  John Vetne, also a representative for Hilmar
  

17   Cheese.
  

18       MR. RAMIREZ:  Miguel Ramirez with Leprino Foods.
  

19       MS. HANCOCK:  Nicole Hancock with Stoel Rives, representing
  

20   the California Producer Handlers Association and Ponderosa
  

21   Dairy.
  

22       MR. VANDENHEUVEL:  Rob Vandenheuvel,
  

23   V-A-N-D-E-N-H-E-U-V-E-L, here with Milk Producers Council.
  

24       MR. MILTNER:  Good morning, Ryan Miltner, M-I-L-T-N-E-R,
  

25   with the Miltner law firm, Counsel for Select Milk Producers.
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 1       JUDGE CLIFTON:  Is there anyone else who would like to come
  

 2   forward and be recognized who has not yet come to the podium?
  

 3   I see no one.
  

 4           Let us proceed with preliminary matters and
  

 5   announcements.  I would like to begin with those from employees
  

 6   of the United States Department of Agriculture.
  

 7       MS. MAY:  Good morning, Laurel May with USDA.  This is
  

 8   awkward.  Good morning, again.  We have the copier out in the
  

 9   little anteroom here in the corner if you need to use that.
  

10   And as you know, there's no food and refreshments here in this
  

11   room.  But otherwise, we're glad to see all of you.  I have got
  

12   one kudo on comfortable seating, so I think that's something
  

13   that we'll all enjoy today, even if everything else is a little
  

14   bit rough, but we appreciate your patience and indulgence.
  

15           The court reporter is doing transcripts, as always, and
  

16   they are available approximately two weeks after each hearing
  

17   week on our AMS dairy website.
  

18           Tyler is once again doing an audio feed for us and you
  

19   can access that at www.ams.usda.gov/live.
  

20           What else do you need to know?  So last week I think we
  

21   ended with Mr. Blaufuss talking to us about 7(a) plants; is
  

22   that correct?  And today I believe we're going to begin with
  

23   Mr. Britt from Clover Stornetta, and then Chip is going to fill
  

24   us in on the rest of the agenda.  And that's all I know about.
  

25       JUDGE CLIFTON:  That's a lot.  Thank you.  For those of you
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 1   who aren't in the room, the comments about the comfortable
  

 2   seats are because we are in the auditorium today.  This is at
  

 3   the Clovis Veterans Memorial District Building, where we have
  

 4   been so nicely accommodated, and it's a little awkward because
  

 5   people don't have tables on which to set their laptops and take
  

 6   their notes and so on, they are in auditorium seating, so it is
  

 7   not ideal for working, but we're grateful for the space.
  

 8           All right.  Mr. English, let us hear what you have in
  

 9   mind for evidence for today and beyond, if you wish.
  

10       MR. ENGLISH:  Chip English.  Good morning again, your
  

11   Honor.  So here's where I think we're going today, and I will
  

12   let you know other things, and we had conversations with
  

13   various parties over the weekend.
  

14           We are going to start with Mr. Britt for
  

15   Clover Stornetta.  Following Mr. Britt, we have Pat Fish from
  

16   Saputo and Dr. Schiek are going to propose testifying as a
  

17   panel on pricing issues.  We expect that testimony to be
  

18   substantive and take awhile.
  

19           At 11:00 a.m., if the weather doesn't prevent it,
  

20   Mr. Dolan from Driftwood Dairy is supposed to land.  We are not
  

21   anticipating putting him on until after lunch, and of course,
  

22   we hope he gets here.  In my experience with Fresno, rain like
  

23   this is like snow in DC.  So those are our witnesses for today.
  

24   As I mentioned off the record to your Honor and to a few other
  

25   participants, we had some technical difficulties over the
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 1   weekend, the Dairy Institute of California's e-mail system went
  

 2   down and actually we had some trouble with the Internet at the
  

 3   hotel this morning as well, so we had some production issues.
  

 4   But my anticipation is that Mr. Fish and Dr. Schiek will, with
  

 5   the other witnesses, fill the day regardless.
  

 6           I have given assurances to Mr. Beshore, because
  

 7   Mr. Vlahos won't be back until Thursday, that quota won't be
  

 8   discussed until Thursday.  That's an assurance I would give
  

 9   based upon the request regardless, but as it turns out, I don't
  

10   think that was an assurance that was difficult to give, either.
  

11           I did inform participants that with two exceptions for
  

12   next week, and this, of course, could be truly optimistic, but
  

13   it is theoretically possible that we could be done with most of
  

14   our case-in-chief by Thursday evening or Friday morning.  And
  

15   so I have contacted the other participants and let them know
  

16   that.  I'll let Ms. Hancock speak for himself, but I understand
  

17   that if necessary, they would be prepared to go forward
  

18   starting Friday.
  

19           The two issues that will not be ready this week are
  

20   transportation credits.  You are going to hear three times from
  

21   Mr. Blaufuss anyway this week, once on Class I pricing, once on
  

22   fortification allowance, and once as a panel on
  

23   producer-handler.  And so with all of that going on, the
  

24   transportation credit piece just won't be ready until next
  

25   week.  And the other witness that could come next week, and he
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 1   may not come back at all, is Mr. Suever for Hood.  So that's,
  

 2   that's our anticipation.  And again, I may be overly
  

 3   optimistic, but I wanted to make sure that the other
  

 4   participants knew where we were so that we wouldn't have a gap
  

 5   on Friday if it's true that we're done with our most of our
  

 6   case-in-chief on Thursday.
  

 7       JUDGE CLIFTON:  Would you help me with the spelling of the
  

 8   gentleman who is flying in today?
  

 9       MR. ENGLISH:  Sure it's Jim, J-I-M, Dolan, D-O-L-A-N.
  

10       JUDGE CLIFTON:  And what is the name of his dairy that
  

11   he --
  

12       MR. ENGLISH:  Driftwood, D-R-I-F-T-W-O-O-D.
  

13       JUDGE CLIFTON:  Good.  I think you told us about that but I
  

14   don't look at my old notes.
  

15       MR. ENGLISH:  That's part of what we said last week, you
  

16   right, your Honor, and I didn't have the name of Mr. Dolan at
  

17   the time.
  

18       JUDGE CLIFTON:  Very good,
  

19       MR. ENGLISH:  And so that's what we have.  We may or may
  

20   not have dairy farmers, obviously we will, as always, as
  

21   possible, accede the floor to them.
  

22       JUDGE CLIFTON:  Excellent.  Are there any dairy farmers
  

23   here now who have not yet come to the podium?  I see none.
  

24           All right.  Are there any other preliminary issues?
  

25   Does anybody else want to be heard on procedure, timetable,
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 1   questions?  I really can't go forward with the evidence until
  

 2   we have some comment about the World Series.
  

 3       MR. SWENSON:  Do you want me to lead a Royals cheer?  I
  

 4   think the people in Kansas City are very proud today of their
  

 5   Royals, so thank you for bringing that up, your Honor.
  

 6       JUDGE CLIFTON:  And I love your Royals shirt.
  

 7       MR. SWENSON:  I brought it hopeful that I would have a
  

 8   chance to wear it.
  

 9       JUDGE CLIFTON:  I think we did see, I know everybody works
  

10   hard who plays professional ball, but we really did see the
  

11   results of continuous hard work and never give up, never give
  

12   up, never give up.  It was pretty inspiring, I thought.
  

13           All right.  Let's go forward with the evidence, now I'm
  

14   comfortable.  Mr. Britt, you may be seated.  I'll be swearing
  

15   you in in a seated position.  Ms. Frisius, is this new exhibit
  

16   going to be Exhibit 121?
  

17       MS. FRISIUS:  It is.
  

18           (Thereafter, Exhibit Number 121, was
  

19            marked for identification.)
  

20       JUDGE CLIFTON:  Thank you.  Exhibits are being distributed.
  

21   If you don't have one and want one, please raise your hand.
  

22   Exhibit 121.  Thank you.
  

23           Mr. Britt, I'm going to swear you in now.  Would you
  

24   raise your right hand, please?
  

25           Do you solemnly swear or affirm under penalty of
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 1   perjury that the evidence you will present will be the truth?
  

 2       MR. BRITT:  I do.
  

 3       JUDGE CLIFTON:  Thank you.  I would like you to state and
  

 4   spell your name again, even though you just did.
  

 5       MR. BRITT:  First name is Mkulima, M-K-U-L-I-M-A, last name
  

 6   is Britt, B-R-I-T-T.
  

 7       JUDGE CLIFTON:  Mr. English, you may proceed.
  

 8                       DIRECT EXAMINATION
  

 9   BY MR. ENGLISH:
  

10      Q.  Mr. Britt, I'll have additional questions when you are
  

11   finished, but if you would read your statement, and read it
  

12   slowly enough for the court reporter to take it all down.
  

13   Please read your statement that is Exhibit 121.
  

14      A.  Thank you.
  

15          Good morning.  My name is Mkulima Britt and I am here
  

16   to testify on behalf of Clover Stornetta Farms, Incorporated,
  

17   located in Petaluma, California.  Petaluma is P-E-T-A-L-U-M-A.
  

18   Clover Stornetta is a member of the Dairy Institute, and we
  

19   generally support the Dairy Institute Proposal 2 for the
  

20   establishment of a Federal Milk Marketing Order, FMMO, in
  

21   California.  I'm here to comment specifically on the importance
  

22   of maintaining the exempt producer-handler limit of 3 million
  

23   pounds per month in the California FMMO as it exists in all
  

24   other Federal Orders.
  

25   /////
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 1   Personal Background
  

 2           I'm a board director and part of the third generation
  

 3   family owners of Clover Stornetta Farms.  Clover Stornetta was
  

 4   founded in 1977 by my grandfather Gene Benedetti, with a small
  

 5   group of partners, including his two sons.  Benedetti,
  

 6   B-E-N-E-D-E-T-T-I.  My current role is the Chief Sourcing
  

 7   Officer, and I have been an employee at Clover for over 19
  

 8   years.  My current responsibilities include oversight of
  

 9   sourcing for all raw ingredients, packaging, and finished goods
  

10   for all items that are manufactured or sold by Clover Stornetta
  

11   Farms, CSF.  Some of my prior roles within the company include
  

12   Chief Financial Officer, Vice President of Finance and
  

13   Operations, and Distribution Route Manager.
  

14           Actually, my career experience in dairy dates back over
  

15   30 years, when as a young teen, I would scoop ice cream for
  

16   Clover at the local fairs.  During this time, I also had the
  

17   distinct pleasure of donning the costume of our famous mascot
  

18   "Clo the Cow."  Clo always enjoyed taking pictures with her
  

19   many fans, but she hated it having her tail pulled.  As I got
  

20   to high school, the summer work became more intense and I
  

21   became part of the summer relief team working in full-time
  

22   shifts at the Clover distribution facility loading milk and ice
  

23   cream trucks.  My favorite shift was the 3 a.m. start in the
  

24   ice cream freezer.  No coffee needed to stay awake.
  

25           After graduating high school, I chose to leave
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 1   California and attend MIT, the Massachusetts Institute of
  

 2   Technology, to study engineering with the idea that I would not
  

 3   return to Clover or the dairy industry.  After two short years
  

 4   in Boston, I realized that an engineering career was not for me
  

 5   and I left MIT to find my true passion.  I returned to
  

 6   California, worked back at Clover for a time, and then moved to
  

 7   Sacramento to pursue an opportunity in the wine and spirits
  

 8   industry.  As much as I enjoyed the wine and spirits industry,
  

 9   after working almost four years in sales for a national
  

10   distributor, I found Clover and the opportunity to work in the
  

11   family business pulling me back, and I was ready embrace the
  

12   dairy industry for good.  As I returned to Clover, I also
  

13   returned to Sonoma State University to complete my BA degree in
  

14   Business Marketing.
  

15   Company Background
  

16           In the early 1900's, the Petaluma Cooperative Creamery
  

17   began distributing Clover brand dairy products to stores and
  

18   residential customers in the Petaluma, California area.  As
  

19   Petaluma and the rest of Sonoma and Marin counties continued to
  

20   grow, so did the co-op.  Clover brand products began showing up
  

21   in nearly every store and household in the North Bay.  In 1969,
  

22   Clo the cow first appeared as the official mascot for Clover
  

23   brand products, and has graced billboards in Northern
  

24   California ever since, with her magnificent smile and witty
  

25   puns.
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 1           In 1975, disaster hit.  The biggest fire the town of
  

 2   Petaluma had ever seen struck the co-op, destroying processing
  

 3   and bottling operations and the cooler.  Clover Stornetta
  

 4   Farms, Incorporated, was born from the ashes of that
  

 5   devastating fire.  Following a decision by the co-op not to
  

 6   rebuild the facility, my grandfather Gene Benedetti, his team
  

 7   of partners, purchased the wholesale distribution business from
  

 8   the Cal Co-op and Stornetta's Dairy in Sonoma, California in
  

 9   August of 1977.  In 1984, the company moved and consolidated
  

10   all of its distribution back to Petaluma.  In June 1991,
  

11   Clover Stornetta opened a new fluid milk processing facility at
  

12   the Petaluma location.  With the opening of the new bottling
  

13   facility, Clover was able to abandon the old Stornetta's
  

14   bottling facility in Sonoma, California.
  

15           Even with a new bottling plant, the dairy market in the
  

16   Bay Area of Northern California remained very competitive in
  

17   the early 1990's.  The owners of Clover knew they had to
  

18   differentiate from a commodity product in order to continue
  

19   successfully.  Clover began to source milk directly from a
  

20   small group of select producers.  Having its own pool of milk
  

21   allowed Clover to think differently and to respond to an
  

22   increasingly demanding and educated consumer base.
  

23           In 1994, Clover Stornetta Farms established the North
  

24   Coast Excellence Certified (NCEC) program, developing some of
  

25   the most rigorous quality standards in the dairy industry.
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 1   I have as an example in parentheses, (Somatic Cell Count, SCC -
  

 2   160,000 average).  At the time, Clover was the first dairy
  

 3   processor in the US to certify all of its producers -- should
  

 4   be did instead of do, did not use the controversial synthetic
  

 5   growth hormone, rBST.
  

 6       JUDGE CLIFTON:  Ms. Frisius, do you see where he's changed
  

 7   the word on page 2, second paragraph from the bottom, the last
  

 8   line?  We'll be striking the word "do" and inserting the word
  

 9   "did".
  

10       MS. FRISIUS:  Yes.
  

11       JUDGE CLIFTON:  Thank you.
  

12       MR. BRITT:  And I should clarify, it is still "do" as well,
  

13   but in this context, "did" is the appropriate.
  

14           Clover works together with the dairy families to govern
  

15   and set goals for the NCEC program.  Among its tasks are
  

16   defining sustainable agriculture and identifying a new
  

17   requirement the dairies are to meet each year in order to
  

18   enhance sustainable agriculture practices and continue
  

19   participating in the program.  Clover pays our NCEC dairy
  

20   producers a premium to produce milk to meet these rigorous
  

21   standards.  Each dairy is also visited at least once a year and
  

22   judged on its appearance and ranch maintenance practices.
  

23           Clover was one of the early leaders in the organic
  

24   fluid milk industry and became certified organic in 1999.  All
  

25   of Clover's conventional milk standards apply to its organic
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 1   milk and dairies as well.  Clover's organic sales have
  

 2   increased almost every year and now account for over 50 percent
  

 3   of its volume across all products.
  

 4           In November 2000, Clover Stornetta Farms became the
  

 5   first and only dairy in the US to be certified by the American
  

 6   Humane Association (AHA) for their animal welfare fair program,
  

 7   American Humane Certified.
  

 8           This annual certification by the AHA means that one may
  

 9   enjoy Clover products knowing that the lives of our family
  

10   dairy cows are:
  

11           *  Free to live and grow in a humane environment under
  

12           conditions and care that limit stress.
  

13           *  Free to enjoy a healthy life benefitting from injury
  

14           and disease prevention and rapid diagnoses and
  

15           treatment.
  

16           *  Free to readily access fresh water and a diet that
  

17           maintains full health and vigor.
  

18           *  Free to express normal behaviors and live in an
  

19           appropriate and comfortable environment that includes
  

20           sufficient space, proper facilities, shelter, a resting
  

21           area, and the company of its own kind.
  

22
  

23           Clover Stornetta currently distributes its products
  

24   primarily throughout Northern California but also, on a smaller
  

25   scale, in parts of Southern California and in neighboring
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 1   western states, including Nevada, Arizona, and Hawaii.  Clover
  

 2   Stornetta currently has 29 producers under contract who ship
  

 3   both conventional and organic milk to our plant.  Our producers
  

 4   are located primarily in Sonoma, Marin, and Humboldt Counties.
  

 5   Clover sells a full line of both conventional and organic
  

 6   fluid, byproducts, butter, cheese, and ice cream through our
  

 7   distribution areas -- excuse me -- throughout our distribution
  

 8   areas.
  

 9   Market Challenges
  

10           While many of the Clover contracted shippers hold
  

11   quota, Clover Stornetta does not own any of the dairies or cows
  

12   and is not a PD, producer-distributor.  As a non-exempt fluid
  

13   milk processor, Clover must pay into the California pool on a
  

14   monthly basis for all pounds of product used at the reported
  

15   class values.  This places Clover at a significant disadvantage
  

16   compared to the exempt producer-handlers that are allowed to
  

17   not account to the pool on the exempt quota portion (volume)
  

18   that they bring into their bottling plant from their own
  

19   operations, since they don't have any pool obligation (or
  

20   credit) on that volume.  The PH, producer-handler, pricing
  

21   advantage depends on how high the regulated Class 1 price that
  

22   you have to pay is compared to the quota price on that milk for
  

23   which the exempt PD does not need to report.
  

24           That margin plays several roles in the exempt
  

25   producer-handler's ability to beat regulated handlers in the
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 1   market.  First and obviously, fluid sales to wholesale
  

 2   customers.  Next, that margin is used to secure multiple
  

 3   customers.  They can be shifted or segmented from a prospective
  

 4   customer to prospective customer to gain market.  Once
  

 5   customers change suppliers, it's very hard to get them back.
  

 6   Exempt producer-handlers may use that margin advantage across
  

 7   other lines of products, cultured, frozen, and have advantages
  

 8   in gaining market beyond fluid milk.
  

 9           Clover has been successfully building a premium brand
  

10   ID by taking risks and listening to our customers.  We still
  

11   face these real challenges to be competitive against handlers
  

12   who enjoy a regulatory advantage.  Clover should be able to
  

13   market products on a level playing field.  The USDA has dealt
  

14   with the issue, with this issue.  Clover supports uniform
  

15   treatment of handlers across California and as they are
  

16   regulated across the U.S.
  

17           Thank you for allowing me to testify today.  I'm happy
  

18   to answer any questions.
  

19   BY MR. ENGLISH:
  

20      Q.  Thank you, sir, Chip English.
  

21           So let's start with a few questions more about your
  

22   family-owned company.  How many employees does Clover Stornetta
  

23   have in all aspect of its business?
  

24      A.  About 235 employees, both full and part time.
  

25      Q.  And let's discuss, this is the first time we have
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 1   discussed the geographic market in Northern California, and,
  

 2   you know, obviously people might know their geography, but for
  

 3   purposes of dairy marketing, could you describe a little bit
  

 4   about the Northern California market and your relationship to
  

 5   it in Petaluma?
  

 6      A.  Yes.  Petaluma is located about 45 miles due north of
  

 7   San Francisco.  Petaluma is in the southern portion of Sonoma
  

 8   County.  Sonoma County is bordered by Marin County to the
  

 9   south, and Napa County to the east.
  

10          Our general marketing area consists of the greater
  

11   Bay Area, which includes the North Bay, which is generally
  

12   considered Napa, Sonoma, and Marin Counties, as well as the
  

13   East Bay Counties and South Bay Counties and San Francisco
  

14   City.
  

15      Q.  Now, in your testimony you referred to having sales in
  

16   Nevada, Arizona, and Hawaii.  Are those, do you characterize
  

17   those as conventional milk sales or primarily organic sales?
  

18      A.  Those out-of-state sales are primarily organic.  And I
  

19   should also note that most often those sales are done through
  

20   other distributors or distributor networks, and not direct
  

21   sales from our company.
  

22      Q.  Approximately how many distributors does Clover
  

23   Stornetta support through its business?
  

24      A.  We have over 50 distributors.  They range in size from
  

25   single truck operators, one-person businesses, to rather large
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 1   distributors that have multiple facilities in multiple states.
  

 2      Q.  But a number of those smaller ones would also be small
  

 3   businesses with fewer than 500 employees?
  

 4      A.  Yes, I believe that many of them would be.
  

 5      Q.  Do you regularly purchase out-of-state milk?
  

 6      A.  We do not regularly purchase, but it does happen on
  

 7   occasion, and it is typically organic milk, just due to the
  

 8   nature of the organic milk market and the scarcity of that
  

 9   product at times.
  

10      Q.  And with an organic milk, do you find it necessary to
  

11   balance your own supplies?
  

12      A.  Yes.
  

13      Q.  And how do you do that?
  

14      A.  We do that in a number of different ways.  We will toll
  

15   dry skim milk for powder, we will also balance into butter, and
  

16   then we work with many other smaller manufacturers, including
  

17   cheese manufacturers, throughout Northern California to take
  

18   our milk and turn it into other products, byproducts, cheese,
  

19   ice cream, yogurt, etcetera.
  

20      Q.  Is it your experience that those entities that are
  

21   processing into cheese have whey processing facilities?
  

22      A.  Most of them do not.
  

23      Q.  Okay.  You used a phrase that I think I understand, but
  

24   the record may not reflect, and not everybody in the room may
  

25   know.  You said I think toll dry?
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 1      A.  Yes.
  

 2      Q.  So what did you mean by the term toll dry?
  

 3      A.  Toll drying is the process by where we will load out a
  

 4   tanker of skim milk from our facility, we will send it to a
  

 5   drying facility.  We maintain ownership of that product as it
  

 6   goes through that plant and is dried and turned into organic
  

 7   nonfat dry milk powder.
  

 8      Q.  Now, given I have a, I'm lucky enough to have an office
  

 9   in San Francisco, I'm not a member of the California Bar, but I
  

10   come out to San Francisco quite often, and obviously I'm aware
  

11   of residential housing issues, developmental issues.  How, if
  

12   at all, are those impacting your supply of milk?
  

13      A.  Supply in the North Bay and the Bay Area is, I would
  

14   say, similar to what has happened over the previous years in
  

15   the Southern California area, where as population densities
  

16   grow into rural areas, it pushes out or dries up the land
  

17   values for the dairy farmers.  Not to mention those grape
  

18   growers, or similar to the nut growers in the Central Valley,
  

19   that will also drive up land prices.  So it makes is very hard
  

20   for the dairy farmers to remain in business and remain
  

21   competitive when there are those types of other uses competing
  

22   for their land.  Not to mention the congestion and other
  

23   complications that come with these rising populations, just
  

24   makes it harder for the dairies, and frankly, for other
  

25   businesses to do business as well.
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 1      Q.  So how many farmers, dairy farmers are there in the
  

 2   region in which you are located?
  

 3      A.  There is approximately 82, I believe, in Sonoma and
  

 4   Marin County, and many of those dairies, in order to remain
  

 5   viable and competitive, have transitioned to organic.  All of
  

 6   them used to be conventional at one point in time.  And there
  

 7   used to be, back in the days of the co-op, where Clover
  

 8   originally started, the Petaluma co-op, its membership was at
  

 9   350 or so dairies, all from the surrounding Marin and Sonoma
  

10   Counties at one point in time.
  

11      Q.  So what challenges does that pose for your conventional
  

12   milk supply going forward?
  

13      A.  So as our conventional dairies and other conventional
  

14   dairies either go out of business or convert to organic, it
  

15   places us in a really tough position to find new conventional
  

16   milk to replace those that have converted or have gone out of
  

17   business in the same area.  So we are forced to look for
  

18   conventional sources further and further away from the North
  

19   Bay area.
  

20      Q.  So does that give you concerns going forward of, say,
  

21   how you are going to get that milk supply into your plant?
  

22      A.  Yes.
  

23      Q.  Okay.
  

24      A.  As well as the distance that it has to come from.
  

25      Q.  Your Honor, I note on page 3 of his testimony at the
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 1   top, and if I had spell checked it, my spell check would have
  

 2   caught it because I have eliminated the word diary or diaries
  

 3   in my -- but he read it correctly as dairies on the second
  

 4   line.  But as I think many of us sometimes type diary or
  

 5   diaries, he has diaries.  I would ask that that be corrected to
  

 6   be as he read and be dairies.
  

 7       JUDGE CLIFTON:  Yes, Ms. Frisius, on page 3, the second
  

 8   line, last word, we'll strike "diaries" and insert "dairies".
  

 9   I myself have found that I am writing it wrong occasionally.
  

10       MR. ENGLISH:  At this time I move admission of Exhibit 121.
  

11       JUDGE CLIFTON:  Does anyone wish to question Mr. Britt
  

12   before determining whether you have any objection to the
  

13   admission into evidence of Exhibit 121?  No one.  Are there any
  

14   objections to the admission into evidence of Exhibit 121?
  

15   There are none.  Exhibit 121 is admitted into evidence.
  

16            (Thereafter, Exhibit Number 121, was
  

17            received into evidence.)
  

18       MR. ENGLISH:  And the witness is available for further
  

19   examination.
  

20       JUDGE CLIFTON:  Thank you, Mr. English.  Who will begin
  

21   with questions for Mr. Britt?  Ms. Hancock.
  

22                        CROSS-EXAMINATION
  

23   BY MS. HANCOCK:
  

24      Q.  Nicole Hancock for the California Producer Handlers
  

25   Association.
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 1           Mr. Britt, you have your business Clover Stornetta, has
  

 2   been part of the California Dairy Industry since, I guess
  

 3   before 1969; is that right?
  

 4      A.  Clover Stornetta is 1977, was formed in 1977.  Both the
  

 5   Clover brand name and the Stornetta brand name were in
  

 6   existence prior to 1977.
  

 7      Q.  And what was the entity then?  Do you know the name?
  

 8      A.  Clover was the brand name of the co-op in Petaluma,
  

 9   Stornetta was the brand name of Stornetta Dairy located in
  

10   Sonoma.
  

11      Q.  I see.  So through its predecessor, at least through
  

12   the brand name at that time, and then the entity wasn't formed
  

13   until you said 1977?
  

14      A.  1977.
  

15      Q.  1977, okay.  So at least since 1977, Clover Stornetta
  

16   has been part of the California State Order system?
  

17      A.  Yes.
  

18      Q.  And you have operated within the California State Order
  

19   system or the Pooling Act that's been in place since that time?
  

20      A.  Yes.
  

21      Q.  And I think that would have been right before there was
  

22   the first amendment to the Pooling Act in 1978, and then there
  

23   was another amendment that was done in the 1990's, early
  

24   1990's, so you would have operated through all of these changes
  

25   as well?
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 1      A.  Yes.
  

 2      Q.  Okay.  Have you ever participated in any hearings with
  

 3   the CDFA?
  

 4      A.  I have.
  

 5      Q.  Which hearings have you participated in?
  

 6      A.  It's been probably just within the last ten years, so
  

 7   none prior.
  

 8      Q.  Do you know what they were pertaining to?
  

 9      A.  Transportation allowances and credits.  I have attended
  

10   several others.  I don't know that I have participated in any
  

11   others, besides those on transportation allowances and credits.
  

12      Q.  Okay.  And what was your participation in the one on
  

13   transportation allowances and credits?
  

14      A.  To comment on the, on those rates and how they affected
  

15   our business.
  

16      Q.  And what was your position at the time, how did they
  

17   affect your business?
  

18      A.  Those hearings are regularly held to adjust rates as
  

19   conditions change throughout the state.  And so my position at
  

20   the time was probably either as Vice President of Finance and
  

21   Operations, or perhaps the CFO, to comment on the impact of
  

22   those changes to our business.
  

23      Q.  And were you asking for an increase, decrease or stay
  

24   the same?
  

25      A.  Typically we would ask for increases if they were
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 1   merited.  Again, we source directly from dairies in our local
  

 2   area, so frequently they, we are advocates on their behalf.
  

 3      Q.  Okay.  So you were asking for an increase so that the
  

 4   producers that you sourced from from a farther distance away
  

 5   could receive additional compensation or be incentivized to
  

 6   bring their milk to you?
  

 7      A.  We would ask for increases to be in line with increases
  

 8   in other areas as prices of transportation rose.
  

 9      Q.  Have you ever been involved in any type of legislative
  

10   amendments or request for legislative amendments to the Pooling
  

11   Act?
  

12      A.  I have not.
  

13      Q.  Have you ever made any reports to the CDFA of any
  

14   concerns that you had with the way that the Pooling Act was
  

15   operated?
  

16      A.  I have not.
  

17      Q.  Have you ever complained to the CDFA or your
  

18   legislators or anyone about any type of disorderly market
  

19   conditions pertaining to how the quota system or the exempt
  

20   quota operated with in the Pooling Act?
  

21      A.  I have not personally, but I believe those issues have
  

22   been pointed out in the past by predecessors at Clover.
  

23      Q.  And do you know issues were pointed out?
  

24      A.  I believe there were comments made on the orderly or
  

25   disorderly marketing of milk in our area or as they would
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 1   affect Clover's business.
  

 2      Q.  And do you know who those comments, to whom those
  

 3   comments were made?
  

 4      A.  I don't.
  

 5      Q.  Do you know who made those comments on behalf of your
  

 6   entity?
  

 7      A.  You know, I would have to go back and check records,
  

 8   but I believe they were made most likely by one of the
  

 9   predecessors, CEO's, Mr. Gary Imm.
  

10      Q.  Okay.  As you sit here right now, we don't have the
  

11   details behind that information?
  

12      A.  I do not.
  

13      Q.  Okay.
  

14       JUDGE CLIFTON:  If I could just interject, how does
  

15   Mr. Gary Imm spell his last name?
  

16       MR. BRITT:  I-M-M.
  

17       JUDGE CLIFTON:  I-M-M, thank you.
  

18   BY MS. HANCOCK:
  

19      Q.  And are you aware of the difference between an
  

20   Option 66 producer-handlers exemption and the Option 70
  

21   producer-handler exempt quota?
  

22      A.  Yes.
  

23      Q.  What is your understanding of the difference?
  

24      A.  So I believe Option 66 producer-handlers, strike that.
  

25   I will say no.  I'll change my answer.
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 1      Q.  Okay.  So in your testimony when you are discussing the
  

 2   affect that the producer-handlers have had on your business, it
  

 3   could be either the Option 66 or the Option 70, depending on
  

 4   how those operate?
  

 5      A.  Yes.
  

 6      Q.  You are not sure which one would have an impact in
  

 7   which way on your business?
  

 8      A.  I have thoughts as to which ones are impacting our
  

 9   business more but I am not going to disclose those specifics at
  

10   this time.
  

11      Q.  Okay.  You mentioned distribution networks.  And I'm
  

12   just curious, I don't know how that actually works for your
  

13   business.  Can you help me understand how that works?
  

14      A.  Yes.  When talking about out-of-state distribution or
  

15   distributor, there is types of distributors that we have for
  

16   the business, so we'll sell product to a distributor like UNFI,
  

17   which is a national based natural organics product distributor,
  

18   and so we will sell product to them in California, and that
  

19   product, once it's sold, once we sell our product to them, we,
  

20   it could go any number of different places, and they have
  

21   multiple regions that they serve.
  

22      Q.  So do you use a distribution network just for your
  

23   out-of-state shipments or do you use a distributor network for
  

24   in-state sales as well?
  

25      A.  Both in-state and out-of-state.
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 1      Q.  Okay.  And do you sell it to them so that, maybe they
  

 2   get some kind of like a volume discount and then they just
  

 3   become the tentacles to additional consumer outlets?  Is that
  

 4   how that works?
  

 5      A.  It can -- I'm not going to comment on the discount, but
  

 6   we can sell it to them and they can sell it to other outlets.
  

 7      Q.  Okay.  So it gives you greater market distribution
  

 8   opportunities because they touch many more points than you
  

 9   would touch on your own?
  

10      A.  In some cases, yes.
  

11      Q.  And you said you have 50 distribution networks; is that
  

12   right?
  

13      A.  50 distribution companies.  Some of those are
  

14   individuals and some of them are larger companies.
  

15      Q.  Okay.  And did you identify what products it is that
  

16   you are selling?
  

17      A.  I don't believe I did.
  

18      Q.  Can you tell me what they are?
  

19      A.  Do you mean specifically to the distributors?
  

20      Q.  Well, what products are you manufacturing and
  

21   distributing?
  

22      A.  We manufacture fluid products at our processing
  

23   facility, and then we have other products manufactured at other
  

24   facilities in Northern California.  Those include byproducts,
  

25   ice cream, cheeses, yogurts, etcetera.
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 1      Q.  What's the etcetera?
  

 2      A.  Kefir, K-E-F-I-R, buttermilk, nonfat organic powder.
  

 3      Q.  And what percentage of your, what percentage are fluid
  

 4   milk sales?
  

 5      A.  Over 50 percent.
  

 6      Q.  And is that all organic?
  

 7      A.  No.
  

 8      Q.  What percentage is organic?
  

 9      A.  It's approximately 50 percent or just over 50 percent
  

10   organic, and 50, under 50 percent conventional.
  

11      Q.  Okay.  Thank you.  That's all I have.
  

12       JUDGE CLIFTON:  Who next has questions for Mr. Britt?
  

13   Mr. Beshore?
  

14                        CROSS-EXAMINATION
  

15   BY MR. BESHORE:
  

16      Q.  Marvin Beshore.
  

17          Good morning, Mr. Britt.
  

18      A.  Good morning.
  

19      Q.  I represent the dairy cooperatives that have brought
  

20   Proposal 1 for this hearing, which is CDI, DFA, and
  

21   Land O'Lakes, and I just have a couple of questions for you.
  

22   Are your, is a hundred percent of your milk supply through the
  

23   29 dairy farms that are contracted with you?
  

24      A.  No.
  

25      Q.  Do you purchase supplemental supplies, I know you have
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 1   some organic supplies coming in from further distances, do you
  

 2   purchase any supplemental supplies from cooperatives or from
  

 3   other sources than your independent farms?
  

 4      A.  Yes, we do.
  

 5      Q.  What portion of your supply would come from other
  

 6   sources?
  

 7      A.  The, I don't know that specifically, but one of the key
  

 8   ingredients that we purchase from other sources is condensed
  

 9   skim, so we can fortify on the conventional side.  On the
  

10   organic side, we use the organic nonfat dry milk powder.
  

11      Q.  Okay.  Do you purchase any farm milk raw, raw milk from
  

12   other sources, other than the organic supplies from distance?
  

13      A.  We do at times.
  

14      Q.  Okay.  When you purchase from other sources, do you
  

15   require the same certifications that you have indicated for
  

16   your own producers?
  

17      A.  We do as much as we can get them.  There are certain
  

18   times when that type of supply simply isn't available and we,
  

19   in order to meet the market demands, have to purchase other
  

20   milk.
  

21      Q.  Sure.  So your 29 producers, I take it, that some of
  

22   them are organic and some are conventional farms; is that
  

23   correct?
  

24      A.  Yes.
  

25      Q.  Okay.  Are all of them, do all of them, whether organic
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 1   or conventional, have the Clover certification that the North
  

 2   Coast Excellent Certified Certification that you mentioned on
  

 3   page 2 of your testimony?
  

 4      A.  All of those 29 do.
  

 5      Q.  Okay.  And do all of them also have certification
  

 6   through the American Humane Association?
  

 7      A.  Yes.
  

 8      Q.  So I would -- and you pay your producers a premium in
  

 9   order to obtain a milk supply with all those certifications and
  

10   production requirements, I assume?
  

11      A.  Yes, we do.
  

12      Q.  Is it fair to say, then, that your products are sold at
  

13   a premium in the marketplace?
  

14      A.  Yes, they are, generally.
  

15      Q.  Okay.  Do you, you mentioned that a number of your
  

16   producers, do you know what portion of the supply of milk from
  

17   your 29 producers is under the California quota program?
  

18      A.  I do not, off the top of my head.
  

19      Q.  Okay.  For those producers that, but you -- you have
  

20   testified that some of your producers do have quota, you are
  

21   quite aware of that?
  

22      A.  Yes.
  

23      Q.  And that's -- that's helpful to them, would it be your
  

24   understanding it is helpful to them in maintaining their
  

25   production and capacities in your region?
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 1      A.  Yes, I believe depending on the producer, that they
  

 2   view it differently.  So the most common difference is those
  

 3   that are organic, I think, because of the difference in organic
  

 4   pay prices to conventional prices have a different viewpoint on
  

 5   their quota holdings as do the conventional shippers.
  

 6      Q.  They don't need it quite as much as the conventional
  

 7   shippers?
  

 8      A.  Correct.
  

 9      Q.  Are you supportive of the producer quota program in
  

10   California to the extent that it's certainly helpful to your
  

11   conventional producers?
  

12      A.  I'm supportive of the, we are supportive of the
  

13   producers' rights to have quota, and the intent of my testimony
  

14   was not to, you know, exclude those rights to have quota for
  

15   the, for those producers.
  

16      Q.  Do you understand, well, let me just back up.  There's
  

17   been testimony from the, from the Economists at the USDA in
  

18   Washington, that if Proposal 1 were adopted, it would have the
  

19   effect of increasing prices for all dairy farmers in
  

20   California, including, of course, those that supply your dairy.
  

21   Would you be supportive of that?
  

22      A.  As I mentioned in my testimony, we are generally
  

23   supportive of the Dairy Institute Proposal Number 2, but I'm
  

24   certainly also supportive of the rights of all of our shippers
  

25   to make the decision on whether they want to adopt whatever
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 1   Federal Order is promulgated here.
  

 2      Q.  Okay.  And you would -- you would understand that they
  

 3   might be supportive of a program that would bring California
  

 4   dairy farm prices more in line with those around the country?
  

 5      A.  Yes.
  

 6      Q.  I think that's all I have.  Thank you very much,
  

 7   Mr. Britt.
  

 8      A.  You're welcome.
  

 9       JUDGE CLIFTON:  Mr. Britt, you identified an organic based,
  

10   natural and organic based distributor by its initials, and I
  

11   want to make sure I got the initials right.  I wrote down UNFI.
  

12       MR. BRITT:  That is correct, United Natural Foods,
  

13   Incorporated.
  

14       JUDGE CLIFTON:  Thank you.  Who next has questions for
  

15   Mr. Britt?  Ms. Taylor?
  

16                        CROSS-EXAMINATION
  

17   BY MS. TAYLOR:
  

18      Q.  Good morning, Mr. Britt.
  

19      A.  Good morning.
  

20      Q.  Erin Taylor with USDA.  I want to thank you on behalf
  

21   of the Department for coming here today and testifying and
  

22   giving your viewpoint from your company.  We appreciate it.
  

23      A.  Thank you.
  

24      Q.  Just a few questions.  A little bit more about your
  

25   business, and hopefully I didn't overlook it, but how many
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 1   plants do you all own?
  

 2      A.  Just one.
  

 3      Q.  And that's the one in Petaluma?
  

 4      A.  Correct.
  

 5      Q.  Is that primarily fluid processing?
  

 6      A.  Yes.
  

 7      Q.  So where is all your manufacturing done at?  Through
  

 8   that plant, too, or you have a --
  

 9      A.  We work with several other plants in Northern
  

10   California to get the rest of the products made.
  

11      Q.  Okay.  And on your producer suppliers, we did discuss,
  

12   Mr. English brought up the number of employees you all have in
  

13   your company, but with your producer suppliers, do you think
  

14   most of them would fall, or a portion of them would fall under
  

15   the small business definition as we define it as for producer,
  

16   $750,000 of gross revenue a year?
  

17      A.  I do not believe so.  I believe some of the
  

18   distributors may, but not the producers.
  

19      Q.  Okay.  I just want to make sure we capture your main
  

20   points of why you support the producer-handler exemption of
  

21   3 million pounds.
  

22           You describe the margin that you think a
  

23   producer-handler currently in California with exempt quota,
  

24   their margin benefit if I would say, is the difference between
  

25   the Class 1 price that all fluid processors must pay for their
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 1   fluid milk that they use, and then the announced quota price,
  

 2   which would be what that processor would then pay their
  

 3   producer, so that difference is what you deem the
  

 4   producer-handler advantage?
  

 5      A.  Yes.
  

 6      Q.  Okay.  And that is what you deem is what they can use
  

 7   to gain more fluid customers if they so choose, or to use that
  

 8   money to actually gain customers in any of their other product
  

 9   lines, manufacturing product lines?
  

10      A.  Yes.
  

11      Q.  Okay.  Has your company, do you believe your company
  

12   has lost a customer to a producer-handler in California
  

13   because of that advantage that you deemed?
  

14      A.  Yes, we have had cases where, and I can't disclose
  

15   names or specific --
  

16      Q.  Sure.  No details.
  

17      A.  -- situations, but yeah, we have had cases where we
  

18   have lost long-term customers.
  

19      Q.  Okay.  I had one other question.  You had a
  

20   conversation with Mr. English about balancing.  Can you just go
  

21   into that a little bit more?  You have to purchase more
  

22   out-of-state organic supplies, I guess, to meet your customer
  

23   contracts?
  

24      A.  Part of the model that we have is obviously, relies on
  

25   a pool of both conventional and organic milk that has certain
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 1   characteristics, certain values that we have traded up to to
  

 2   differentiate in the marketplace.  So we try as much as
  

 3   possible to have all of our supply be, have those same
  

 4   characteristics, and that leaves us with excess supply at
  

 5   times, depending on, you know, how the markets are reacting.
  

 6   And so when we do have excess supply, whether it's on the
  

 7   organic or the conventional side, and we have, you know, paid
  

 8   premiums for that product, we try not to, or try to lose the
  

 9   least amount of premium as possible.  And so we will, for the
  

10   organic product, for example, will balance so we don't lose
  

11   that premium into organic skim milk or nonfat dry milk powder
  

12   and butter.
  

13      Q.  And you said you fortify with organic nonfat dry milk
  

14   powder for your fluid products, so I --
  

15      A.  Correct.
  

16      Q.  Some of that gets used, then?
  

17      A.  Yes.
  

18      Q.  Okay.
  

19      A.  It can be stored and used for fortifying in the future.
  

20      Q.  One last question.  On your fluid sales, I know in here
  

21   it talks about, I don't know if it was just for your fluid
  

22   sales or manufacturing that you had a little bit more than half
  

23   is organic.  And the remainder, I didn't know if the breakdown
  

24   was for fluid sales or was for all of your product lines?
  

25      A.  As it happens, it's -- it actually applies to both

5540



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII

 1   fluid sales and all product that, as organic sales have been
  

 2   increasing along with trends, that we sell a bit more both
  

 3   organic milk fluid, as well as other products, byproducts,
  

 4   cheeses, butter, and then just a little bit less on the
  

 5   conventional side.
  

 6      Q.  Okay.  I think that's it.  Thank you very much.
  

 7       JUDGE CLIFTON:  Mr. Britt, it appears to me that your
  

 8   business is quite innovative and quite receptive to customer
  

 9   concerns.  How do you find out what those are?
  

10       MR. BRITT:  We have frequent and direct feedback from our
  

11   consumers.  A lot of it comes via the web and other outreach
  

12   that we have with our consumers, and we listen to them.  And
  

13   just one, in addition to the program aspects that we have built
  

14   on both the organic and conventional side, I'll give one brief
  

15   example.  And that is, about six or seven years ago we got a
  

16   new half gallon bottling machine.  That half gallon bottling
  

17   machine included the ability to put a fitment, a cap, in the
  

18   top of all of our paper half gallons, which was the way the
  

19   entire, especially the fresh organic market, was going.  And so
  

20   we put that cap in and got the new product, the new package out
  

21   to the consumer base, and our consumers in the Bay Area got
  

22   back to us right away and very vocally and said, "Well, we
  

23   can't use your paper half gallon for our recycling program
  

24   anymore or our curbside compost program anymore.  So shortly
  

25   after we had spent extra money to get this new machine in, we
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 1   took the fitment cap off, and haven't looked back.
  

 2       JUDGE CLIFTON:  I love that cap.  That's the, you just turn
  

 3   it, and then you have got the spout to pour the milk, and you
  

 4   don't have to fold out the corners of the top of the carton.
  

 5       MR. BRITT:  Yes, that's -- that's what we thought consumers
  

 6   wanted, but as it turns out they, in the Bay Area anyway or in
  

 7   our area, the consumers felt that the added inputs were not
  

 8   necessary, as well as particularly the ones that had
  

 9   composting, curbside composting could not use it anymore
  

10   without cutting out the fitment for the composting.  So we --
  

11   we got rid of the added inputs and received only positive
  

12   feedback thereafter.
  

13       JUDGE CLIFTON:  Very interesting.  There's a lot involved
  

14   in your business, I'm well aware.  What would you like to add,
  

15   if anything, before you step down?
  

16       MR. BRITT:  Nothing at this time.  Thank you all for your
  

17   time.
  

18       JUDGE CLIFTON:  Ms. Hancock, yes.
  

19                        CROSS-EXAMINATION
  

20   BY MS. HANCOCK:
  

21      Q.  Mr. Britt, Ms. Taylor asked you about whether you had
  

22   lost any sales based on what you perceived to be the advantage
  

23   that was given to producer-handlers.  And is it my
  

24   understanding you are not willing to share with us which
  

25   customer it is that you lost the sales to?
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 1      A.  Correct.
  

 2      Q.  And why would that be?
  

 3      A.  It's actually been several of the producer-handlers
  

 4   over the course of time that we have had instances of losing
  

 5   customers.  So I'm, again, can't name specific instances due to
  

 6   confidentiality.
  

 7      Q.  The name of the customer would be confidential to you?
  

 8      A.  Yes.
  

 9      Q.  Okay.  And would these be customers that were the
  

10   recipients of sales through your distribution network or
  

11   through your direct sales?
  

12      A.  In some cases they have been distributors themselves,
  

13   food service distributors.  In other cases they have been
  

14   institutional customers.
  

15      Q.  And --
  

16      A.  Meaning restaurants or schools.
  

17      Q.  Do you know which producer-handlers you lost sales to?
  

18      A.  Yes.  But again, because of the confidential nature of
  

19   the some of those bids, I'm not going to disclose them.
  

20      Q.  Well, the name of the producer-handlers wouldn't be
  

21   confidential, would it?
  

22      A.  Because of the bid, the bid process is confidential, so
  

23   I'm not going to disclose that at this time.
  

24      Q.  So if the bid process is confidential, does that mean
  

25   that you don't know who it is obtains the customer?
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 1      A.  Ultimately we do because we will see their trucks
  

 2   making deliveries or see that product in those accounts.
  

 3      Q.  Do you get to see what their bid price is?
  

 4      A.  No.
  

 5      Q.  So you don't know what amounts they bid, you just know
  

 6   that you didn't win the bid to the some customers?
  

 7      A.  Correct.
  

 8      Q.  And do you know how many times this has happened?
  

 9      A.  Several.
  

10      Q.  What's several?
  

11      A.  Again, it's -- so I can only speak to recent history,
  

12   but it's -- it's happened at least three times in the last
  

13   couple years.
  

14      Q.  And have you analyzed the volume of milk sales that you
  

15   have lost as a result of this?
  

16      A.  Do we know the volume of milk sales?
  

17      Q.  Right.  Have you quantified it or calculated what that
  

18   is?
  

19      A.  Yes.  We -- yes.
  

20      Q.  And what was it?
  

21      A.  Again, I don't have that specifically at hand.
  

22      Q.  And do you know what was the basis upon which your
  

23   customers were making their selections?  Was it only price
  

24   driven or were there other factors that were involved as well?
  

25      A.  Typically, those customers that we lost were, again,
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 1   long-standing customers that had actually paid, in some cases,
  

 2   a premium for our product for years, and then, again, that, you
  

 3   know, we ended up losing the business and believe that there
  

 4   were other competitive bids in there from other conventional
  

 5   processors as well that did not have the exempt status, and the
  

 6   ultimate winners were those that did.
  

 7      Q.  And has it been a hundred percent of the bids that you
  

 8   have put out there you have lost to these exempt producers?
  

 9      A.  No.
  

10      Q.  Do you know what the percentage of the bids that you
  

11   put out there is that you have lost to these producer-handlers?
  

12      A.  I do not.
  

13      Q.  Would it be more than ten percent of the bids that you
  

14   put out you have lost to producer-handlers?
  

15      A.  I'm not sure of the amount of bids.  I don't
  

16   necessarily review all the bids that go out, so I can't -- I
  

17   can't say for certain.
  

18      Q.  Okay.  So you don't know what, even what percentage you
  

19   would have lost to producer-handlers?
  

20      A.  I can't give you a percentage right now.
  

21      Q.  Okay.  And so help me understand what it is that you
  

22   believe is the advantage.  You said it was the difference
  

23   between the Class I payment and the quota premium price?
  

24      A.  Uh-huh.
  

25      Q.  Is that right?
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 1      A.  Correct.
  

 2      Q.  And so that, tell me, help me do the math on that how
  

 3   that would work?
  

 4      A.  So the Class I payment and the quota price, so I
  

 5   believe there's been prior testimony that's calculated that
  

 6   amount to be somewhere in the neighborhood of 70 cents to a
  

 7   dollar a hundredweight.
  

 8      Q.  So the producer, or the distributor side, the handler
  

 9   side, would pay the Class I price?  Is that what you are
  

10   saying?
  

11      A.  So our obligation is to pay the Class I price into the
  

12   pool, the exempt producer-handler does not have, does not have
  

13   to pay the Class I price.
  

14      Q.  So the handler, if they don't have to pay the Class I
  

15   price, your argument is that it gives them an advantage for the
  

16   amount of the Class I price they would have otherwise been
  

17   obligated to the pool they could put in their pocket and then
  

18   somehow negotiate a better deal with the customers?
  

19      A.  They could -- they could use that savings to
  

20   redistribute in any way they chose.
  

21      Q.  Okay.  And, so if, for example, they paid Class I price
  

22   for all the milk that they received, you believe then, that it
  

23   would be neutralized with respect to the competitive advantage
  

24   that the exempt quota would offer them?
  

25      A.  If we were all on a level playing field.
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 1      Q.  And to be on a level playing field, the
  

 2   producer-handlers, at least the handler side of the business,
  

 3   would have to pay at least Class I for the milk that they used
  

 4   to process into fluid milk?
  

 5      A.  Would pay the usage, however that product was used,
  

 6   whether it was Class I or Class II.
  

 7      Q.  And if they did that, it would be a level playing
  

 8   field?
  

 9      A.  Yes.
  

10      Q.  Okay.  Thank you.
  

11       JUDGE CLIFTON:  Ms. Taylor?
  

12                        CROSS-EXAMINATION
  

13   BY MS. TAYLOR:
  

14      Q.  Erin Taylor.  I knew I had one more question.
  

15      A.  Yes.
  

16      Q.  Just so the record, I don't think we went into how big
  

17   your business is and how much you process in fluid milk a
  

18   month, if you don't mind just giving us a relative estimate of
  

19   that?
  

20      A.  We process approximately 80,000 gallons a day, so about
  

21   25,000, or 25 million gallons annually.
  

22      Q.  Thank you.
  

23       JUDGE CLIFTON:  Mr. English?
  

24   /////
  

25   /////
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 1                      REDIRECT EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3      Q.  At the risk of my own witness telling me that I'm
  

 4   asking for confidential information, I'm going to at least --
  

 5   without naming names, can you tell me geographically where some
  

 6   of these customers are relative to your plant that you have
  

 7   lost?
  

 8      A.  Yes.  The customers are located in the San Francisco
  

 9   Bay Area and sometimes in our own backyard, Marin and Sonoma
  

10   County.
  

11      Q.  And the producer-handlers are located where?
  

12      A.  Generally in the Central Valley, Modesto, Fresno.
  

13      Q.  Okay.  That's all I had.
  

14       JUDGE CLIFTON:  Are there any other questions for
  

15   Mr. Britt?  I see none.  Mr. Mkulima Britt, thank you so much
  

16   for appearing here and sharing with us your knowledge.
  

17       MR. BRITT:  Thank you, your Honor.  Good pronunciation.
  

18       JUDGE CLIFTON:  Thank you.  I would invite our next
  

19   witnesses to come forward and be seated.  For those of you
  

20   listening in on the audio feed, we're going to have a panel of
  

21   two for this next session, so we're setting up the microphones
  

22   and distributing exhibits or exhibits.
  

23       MR. ENGLISH:  To be clear, there's one set of testimony,
  

24   one set of exhibits, they both say Dr. Schiek, but I think
  

25   they'll explain what they are doing exactly in a moment, who is
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 1   reading it, because I don't know from -- okay.  All right.
  

 2   Then it changed.
  

 3       JUDGE CLIFTON:  Thank you, Mr. English.  Would you like,
  

 4   Mr. English, for the testimony, to get the next number?
  

 5       MR. ENGLISH:  Yes, your Honor.
  

 6       JUDGE CLIFTON:  And Ms. Frisius, will that be Exhibit 122?
  

 7       MS. FRISIUS:  Yes.
  

 8       JUDGE CLIFTON:  All right.  That will be Testimony of
  

 9   Dr. William Schiek, Part 3.  And then the exhibits will be
  

10   Exhibit 123.
  

11            (Thereafter, Exhibit 122 and Exhibit 123,
  

12            were marked for identification.)
  

13       MR. ENGLISH:  So for the record, the statement has got a
  

14   cover sheet and then 15 pages from Dr. Schiek, and then the
  

15   exhibit has a cover sheet, and I guess hand number of pages up
  

16   1 through 42.
  

17           Dr. Schiek, before you give your statement on
  

18   Exhibit 122, I would like to ask Mr. Fish a few questions.
  

19       JUDGE CLIFTON:  All right.  Let me swear him in.
  

20       MR. ENGLISH:  Oh, I'm sorry.
  

21       JUDGE CLIFTON:  Dr. Schiek, you remain sworn.  I would like
  

22   you to state and spell your name, Dr. Schiek.
  

23       DR. SCHIEK:  Yes, William Schiek, S-C-H-I-E-K.
  

24       JUDGE CLIFTON:  Thank you.  And Mr. Fish, I'll swear you in
  

25   in a seated position.  If you would raise your right hand,
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 1   please.
  

 2           Do you solemnly swear or affirm under penalty of
  

 3   perjury that the evidence you will present will be the truth?
  

 4       MR. FISH:  I do.
  

 5       JUDGE CLIFTON:  Thank you.  And would you again state and
  

 6   spell your name for us?
  

 7       MR. FISH:  Patrick Fish, F-I-S-H.
  

 8       JUDGE CLIFTON:  Thank you.  And now, Mr. English, you may
  

 9   proceed.
  

10       MR. ENGLISH:  Thank you, your Honor.
  

11                       DIRECT EXAMINATION
  

12   BY MR. ENGLISH:
  

13      Q.  Mr. Fish, could you tell us by whom are you employed?
  

14      A.  Saputo Cheese US.
  

15      Q.  And what is your title?
  

16      A.  Vice President, US Milk and Byproducts.
  

17      Q.  And how long have you held that position?
  

18      A.  The current position, five years.
  

19      Q.  And before that?
  

20      A.  Prior to that, I have been with Saputo since their
  

21   acquisition in the US in 1998, so 17 years.  And I have been in
  

22   the industry a total of 30 years.
  

23      Q.  So let me backtrack.  What's your educational
  

24   background?
  

25      A.  I have a degree in Accounting from University of
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 1   Wisconsin at Madison.  And shortly after college, I worked in
  

 2   healthcare for four years.  And then in 1985 I joined the dairy
  

 3   business and essentially worked, in over that 30-year span, I
  

 4   worked in Accounting and Finance for 10 years, I worked in
  

 5   operation, cheese plant operations for 15 years, and in the
  

 6   last 5 years in procurement and byproducts.
  

 7      Q.  So who did you go work for in 1985?
  

 8      A.  In 1985, it was a small cheese company in Reedsburg,
  

 9   Wisconsin by the name of, that was, at the time was called
  

10   Suemnicht Cheese, which was owned by a meat company at the
  

11   time.
  

12      Q.  So I think first could you spell Reedsburg?
  

13      A.  Reedsburg, R-E-E-D-S-B-U-R-G.
  

14      Q.  And then the name of the cheese company?
  

15      A.  Suemnicht, S-U-E-M-N-I-C-H-T.
  

16      Q.  I would never have gotten close.
  

17       JUDGE CLIFTON:  S-U-E-M-N-I-C-H-T, Suemnicht.
  

18   so "nicht" is "night".  All right.  S-U-E-M-N-I-C-H-T.  Okay.
  

19   Good.  Thank you.
  

20   BY MR. ENGLISH:
  

21      Q.  And how long did you work for that entity?
  

22      A.  So Suemnicht was acquired in 1990 by a larger firm on
  

23   the East Coast called International Cheese, who, it was their
  

24   first acquisition in Wisconsin, and subsequent to that they
  

25   acquired a number of other cheese businesses throughout the,
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 1   through over the course of that five-year period, and
  

 2   eventually the company ended up evolving into Stella,
  

 3   S-T-E-L-L-A, Cheese.
  

 4      Q.  And was that the company that was eventually acquired
  

 5   by Saputo in 1998?
  

 6      A.  So, yes.  Stella was acquired.  I had actually left
  

 7   Stella and went to work for a company called Avonmore in
  

 8   Monroe, Wisconsin.  So Stella was acquired by Saputo, and then
  

 9   one year later Avonmore was acquired by Saputo in 1998.
  

10       JUDGE CLIFTON:  And how is Avonmore spelled?
  

11       MR. FISH:  Avonmore, A-V-O-N-M-O-R-E.
  

12       JUDGE CLIFTON:  So glad you are spelling these, I wouldn't
  

13   have gotten either of them right.  And I'm wrong about "nicht",
  

14   I said it was night, that's "nocht".  At any rate, I have got
  

15   the spelling in my head.  Thank you.
  

16   BY MR. ENGLISH:
  

17      Q.  Before we get started, is there anything else about
  

18   your background that you need us to know for the record?
  

19      A.  Other than I love the dairy industry, and it's been,
  

20   it's been a very interesting, evolving, and I have had an
  

21   opportunity to see different facets of the business, and have
  

22   been able to gain some knowledge, not only in cheese, but in
  

23   whey over that time, 30-year period.
  

24      Q.  Terrific.  All right.  Dr. Schiek, you are up.  If you
  

25   could read Exhibit 122, please.
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 1       DR. SCHIEK:
  

 2   Introduction
  

 3           The formulas for determining the component prices in
  

 4   Class III and IV are the foundation of all regulated milk
  

 5   prices under the proposed order.  The basic formulas utilizing
  

 6   dairy commodity prices from a designated time period are used
  

 7   to determine the prices for all classes of milk under the
  

 8   Order.  The price formulas for Class I and II will be discussed
  

 9   in subsequent testimony.  My focus today will be the formulas
  

10   for determining component values in Classes III and IV.
  

11           And I just would like to go off the testimony and say,
  

12   if I make it easier, any numeric designation I give, you can
  

13   take to be Roman Numeral rather than the Arabic.  If there's an
  

14   Arabic numeral, I'll note that.
  

15           There has been a lot of attention paid to regulated
  

16   price differences between the classes of milk under the
  

17   California State Order (CSO's) and those that exist under
  

18   FMMO's.  As Federal Orders have historically been concerned
  

19   with ensuring adequate supplies of, and the orderly marketing
  

20   of, milk for fluid uses, it is worth exploring the purpose for
  

21   which the Orders establish regulated minimum prices for
  

22   manufacturing classes -- that's (Class III and IV).
  

23           In order to assure that consumers have access to
  

24   adequate supplies of fluid milk products, prices for such milk
  

25   (Class I) need to be established at levels that encourage
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 1   production of adequate supplies of fluid grade (Grade A) milk
  

 2   and to attract such milk to Class I uses over other uses.
  

 3   In order to accomplish both of these purposes, Class I prices
  

 4   have been established at levels that are generally higher than
  

 5   the prices of milk for other uses.  Given the higher prices
  

 6   paid by Class I handlers, performance standards have been an
  

 7   important pooling mechanism -- have been important pooling
  

 8   mechanisms under the FMMO's to ensure that the Class I market
  

 9   is served.  From an economic perspective, the amount by which
  

10   minimum regulated Class I prices should exceed those of the
  

11   manufacturing classes under Order regulation today is a
  

12   debatable point.
  

13           If there is a need to set Class I prices higher than
  

14   those in other classes, then there is also a need to know what
  

15   those other class prices are.  So again, to make sure supplies
  

16   of milk for consumers were adequate, prices under the Orders
  

17   for manufacturing uses needed to be established as a basis for
  

18   determining Class I prices.  Establishing manufacturing class
  

19   prices based on what manufacturing plants were paying for
  

20   Grade B milk, or establishing them on the basis of finished
  

21   manufactured prices applicable to the plants of handlers being
  

22   regulated in the marketing area, implicitly recognizes the role
  

23   of manufacturing class prices as market clearing prices that
  

24   capture the balance of supply and demand in the marketing area.
  

25   It should not establish a new non-market based or enhanced
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 1   price for that milk.
  

 2           In the 1950's and 1960's, as transportation systems and
  

 3   equipment improved, and bulk milk handling became more widely
  

 4   adopted, milk for Class I uses began traveling further
  

 5   distances, moving between FMMO marketing areas rather than
  

 6   merely within a single FMMO marketing area.  With these changes
  

 7   it became more important to have a coordinated approach to
  

 8   Class 1 prices between orders, to move milk from geographic
  

 9   areas where milk was in surplus, to areas in deficit, ensuring
  

10   that the marketing of fluid milk remained orderly.  In order to
  

11   make sure that pricing conditions promoted orderly marketing
  

12   both within individual order areas and between orders, the idea
  

13   of a common basis for pricing within all areas began to gain
  

14   favor.
  

15           A Minnesota-Wisconsin (M-W) price series began being
  

16   used in some orders as the basis for order pricing of all
  

17   classes of milk.  The lowest class uses were generally set at,
  

18   or very close to the M-W price level.  The M-W price was an
  

19   average of prices paid by dairy product manufacturing plants
  

20   for Grade B milk in Minnesota and Wisconsin.  Over time, the
  

21   M-W price was chosen as the basis for pricing in more orders,
  

22   in part because the area had ample supplies of Grade B or
  

23   unregulated milk, but also because it was the largest reserve
  

24   supply of milk in the country.
  

25           By adopting the M-W as opposed to a manufacturing milk
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 1   price from say, Florida, it would be reasonable to assume a
  

 2   common price for manufacturing class milk established on the
  

 3   M-W basis, would be a minimum price that would be market
  

 4   clearing in all FMMO's where it applied, and particularly east
  

 5   of the Rockies, where interregional movements of milk were
  

 6   becoming more common.  Today, the states of Minnesota and
  

 7   Wisconsin are no longer the regions where milk used for
  

 8   manufacturing has its lowest spatial value, California now has
  

 9   that distinction.
  

10           It is important to keep in mind that under the current
  

11   FMMO system, the only plants that must be pooled are Class I
  

12   plants with qualifying levels of route dispositions.  The
  

13   orders require that manufacturing class prices be paid for such
  

14   milk that is pooled under the order, but do not require that
  

15   minimum class prices be paid for milk that is not pooled.  In
  

16   addition, the orders do not regulate the transaction between
  

17   the handler pooling the milk and nonpool plants.  This is an
  

18   important difference from the way minimum pricing is applied
  

19   under California's state system of pricing.  In California,
  

20   handlers must pay the minimum regulated class prices for all
  

21   Grade A milk they receive from producers, regardless of whether
  

22   or not that milk is pooled.  In addition, any plant buying milk
  

23   from a Cooperative is obligated to pay minimum class prices for
  

24   those purchases.  There are no below class sales for any plants
  

25   buying Cooperative milk in California.
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 1   Orders Prices Should be Minimum Prices
  

 2           To determine minimum prices under the order, the
  

 3   minimum regulated manufacturing class prices, Class III and IV,
  

 4   under a California order should not be set above market
  

 5   clearing levels in California.  As we noted in earlier
  

 6   testimony, this disparity between where products are produced
  

 7   and where they are consumed, creates a spatial value for
  

 8   commodity dairy products that is lower in the West and higher
  

 9   in the East.  If regulated milk pricing formulas fail to
  

10   account for differences in spatial value of finished dairy
  

11   products (and to account for current costs of manufacturing
  

12   dairy products from milk), the milk will not be properly
  

13   valued.  In considering whether what it means for regulated
  

14   milk prices to be market clearing, we have to look beyond the
  

15   balance of supply and demand of finished dairy products in the
  

16   national marketplace and focus clearly on what is happening in
  

17   the local (state or region) market for milk.  The markets for
  

18   finished dairy products clear nationally, but the market for
  

19   milk clears locally.  In its final decision from Federal Order
  

20   Reform, USDA noted -- and there's a cite from the Federal
  

21   Register (64 Fed. Reg. 16026, 16092 (April 2, 1999)):
  

22           "The price handlers can afford to pay for milk is
  

23   determined by the price for which finished product," should be
  

24   products, I believe, "can be sold.  Therefore, a pricing system
  

25   that translates finished product prices to a price for raw
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 1   milk, results in a representative raw milk price for both
  

 2   producers and handlers."
  

 3           In order for the preceding statement to be true, the
  

 4   price used in the regulated price formula must be
  

 5   representative of the price at which the handler sells his
  

 6   finished product.  Use of a national commodity price average
  

 7   likely results in an assumed achievable product price that will
  

 8   be lower than what some handlers actually receive, and higher
  

 9   than what others can achieve because of their location.  Also
  

10   in the Final Decision, USDA stated, and here's another cite:
  

11   (64 Fed. Reg. 16026, 16094-16095 (April 2, 1999)):
  

12           And now another quote:
  

13           "The importance of using minimum prices that are market
  

14   clearing for milk used to make cheese and butter/nonfat dry
  

15   milk, cannot be overstated.  The prices for milk used in these
  

16   products must reflect supply and demand, and must not exceed a
  

17   level that would require handlers to pay more for milk than
  

18   needed to clear the market and make a profit."
  

19       JUDGE CLIFTON:  And you've finished that quote.
  

20       DR. SCHIEK:  Oh, I'm sorry, end quote.  Thank you.
  

21           In setting regulated milk prices, the danger is not in
  

22   setting a minimum price that is too low, but in setting it too
  

23   high.  Regulated prices that are set too low, that is, below
  

24   the market clearing level -- that should be market clearing
  

25   level, not marketing clearing level -- can be compensated in
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 1   the marketplace through competitive premiums.  Regulated prices
  

 2   that are set too high, can lead to the milk produced by dairy
  

 3   farmers being left unpurchased or moved out of area to find a
  

 4   processing home.  Class III and IV prices in a California FMMO
  

 5   must be set at levels where the plants can clear the market and
  

 6   operate profitably.  The end-product pricing formulas used as
  

 7   the basis for determining Class III and IV component values
  

 8   under the order, should reflect the commodity prices actually
  

 9   received by California plants and manufacturing costs that are
  

10   reflective of current costs.  The use of national weighted
  

11   average commodity price levels and manufacturing costs that
  

12   don't reflect current conditions in the proposed marketing area
  

13   are not appropriate for California.
  

14       JUDGE CLIFTON:  Let's stop there, Dr. Schiek, and make
  

15   these few tiny little corrections to the statement.  So just
  

16   now you are on page 5, and you are at the end of the first
  

17   paragraph, and we strike the little "a" just before California?
  

18       DR. SCHIEK:  Correct.
  

19       JUDGE CLIFTON:  And let's see, oh, I don't have
  

20   Ms. Frisius.  We could come back and do this later when
  

21   Ms. Frisius is back.  I think that would be best.
  

22       DR. SCHIEK:  She's back.
  

23       JUDGE CLIFTON:  Ms. Frisius, we're about to make some tiny
  

24   changes to -- good.  Thank you.  This is very timely.  We're in
  

25   Exhibit 122.  We are not nearly through with it, but I just
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 1   wanted to make the changes we have gotten to so far.
  

 2           So on page 5, the first full paragraph, the last line
  

 3   should end "not appropriate for California" so we're striking
  

 4   the "a".
  

 5       MS. FRISIUS:  Okay.
  

 6       JUDGE CLIFTON:  All right?  Higher on that same page at the
  

 7   end of the second line, in parentheses you see "below the
  

 8   marketing" and that should be "below the market" so we're just
  

 9   striking the "ING".  And then Dr. Schiek thought perhaps we had
  

10   a quote that wasn't quite right.  Were you able to tell,
  

11   Mr. English, whether on page 4, whether the word "product"
  

12   should be plural?
  

13       MR. ENGLISH:  I believe I have been advised that the way he
  

14   has it in the text is correct.
  

15       JUDGE CLIFTON:  All right.
  

16       MR. ENGLISH:  I have got multiple nodding of heads from
  

17   Mr. Hill and Ms. Vulin has advised me as to that.  So I think
  

18   the way it was written is correct, that it was in the singular.
  

19       JUDGE CLIFTON:  All right.  Thank you.  And, of course, the
  

20   way that is said, "finished product", it, of course, could mean
  

21   "products", but we'll leave it like it is because we want to
  

22   make sure the quote's correct.
  

23           Nos, so far, that's the only thing I had noticed
  

24   Dr. Schiek.  Do you agree, Mr. English, so far?
  

25       MR. ENGLISH:  I agree.  And I was going to suggest that
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 1   maybe he finish the next paragraph on page 5, and then we take
  

 2   our morning break.  I'm finding that this room is such, and I
  

 3   think others may be finding it that we may need more, maybe
  

 4   shorter, but longer, more breaks, because I think people's
  

 5   voices are drying out without water, and there's also the
  

 6   nutrient management issue.  So I would actually suggest that he
  

 7   finish that paragraph and then we take a morning break and that
  

 8   we may just think about, have a 15-minute break now like we
  

 9   traditionally have, but then down the road have a ten-minute
  

10   break just to give people a chance to get up.  Because this
  

11   room is very difficult to maneuver the way -- we have been
  

12   lucky to have rooms where the rest rooms are located literally
  

13   connected to it.  And so I think that that would be helpful.
  

14   But let me have him finish that paragraph on page 5.
  

15       JUDGE CLIFTON:  I agree with you.  All right.  Dr. Schiek,
  

16   you may resume.
  

17       DR. SCHIEK:  Thank you.
  

18           Our proposal calls for USDA to establish Western prices
  

19   for butter, cheddar cheese block, nonfat dry milk, and dry whey
  

20   commodity prices, to be used in the Class III and Class IV
  

21   pricing formulas.  Unfortunately, we have been informed that
  

22   confidentiality concerns will not allow the Department to
  

23   report the dairy commodity prices paid by western plants.  In
  

24   the order language we submitted, we included default values
  

25   which adjusted the reported National Dairy Product Sales Report
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 1   (NDPSR) prices released by AMS for each of the dairy
  

 2   commodities based on the historical difference between the
  

 3   US NDPSR price and reported California or Western-based prices,
  

 4   for the same commodity.  And I reference Table 13.
  

 5           Manufacturing cost allowances in the formulas were
  

 6   updated based on the most recent weighted average manufacturing
  

 7   cost for each dairy commodity as reported in CDFA's
  

 8   manufacturing cost survey (Attachment 1).
  

 9      Q.  And just before we go off record, both Table 13 and
  

10   Attachment 1 are referring to Exhibit 123, correct, Dr. Schiek?
  

11      A.  Correct.
  

12       JUDGE CLIFTON:  Good.  I'm also glad to have this break
  

13   while people have these exhibits in hand, because, as you
  

14   promised, this is very meaty information.  Okay.
  

15           All right.  It is 10:42.  I don't think we need to go
  

16   clear to 11:00.  I guess we do.  It's now 10:43.  Please be
  

17   back and ready to go at 11:00.
  

18       MR. ENGLISH:  Thank you, your Honor.
  

19       (Whereupon a break was taken.)
  

20       JUDGE CLIFTON:  We're back on record at 11:02.
  

21   Mr. English?
  

22       MR. ENGLISH:  Thank you, your Honor.  During the break I
  

23   chatted briefly with my witnesses, and I have also discussed
  

24   briefly with Mr. Beshore.  This is, we have had wonderful
  

25   accommodations and the chairs are comfortable here, but it
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 1   turns out we have been extremely lucky to have water at all
  

 2   times, and I may get my throat dry, or the witness is going to
  

 3   get throat dry, and we may need just like a five-minute break
  

 4   at some point, because that's very tough to go through, and
  

 5   then this material is dry, too.  So before we go back to the
  

 6   written testimony on Exhibit 122, on page 5, Dr. Schiek just
  

 7   referenced Table 13 and Attachment 1, which are Exhibits 123.
  

 8   And that will take us through 14 pages of material.  And it's
  

 9   going to take a little while, but I want to go through it in
  

10   detail so that everyone knows what we're doing, how, and then
  

11   why.
  

12   BY MR. ENGLISH:
  

13      Q.  So, Dr. Schiek, first turning to Table 13, which
  

14   encompasses the first six pages of Exhibit 123.  Why don't you
  

15   just briefly first summarize, we're going to go through every
  

16   column, but briefly summarize what Table 13 is intended to show
  

17   and do.
  

18      A.  Okay.  So Table 13 contains historical price data for a
  

19   number of different price series, some of which are series that
  

20   have applied for use in developing pricing under the California
  

21   State Orders, some of which have been used in developing class
  

22   prices under the Federal Milk Marketing Orders.
  

23      Q.  And you've used NDPSR throughout, even though for some
  

24   of the timeframe it would have been NASS?
  

25      A.  That's true.
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 1      Q.  And we just didn't want to create two different
  

 2   headings, correct?
  

 3      A.  Correct.
  

 4      Q.  So, first of all, was this produced under your
  

 5   direction and control?
  

 6      A.  It was.
  

 7      Q.  Okay.  So let's start with page 1, and I want you to
  

 8   discuss each of the columns, and since the most convenient
  

 9   month would be the top line, let's look at January 2002, and
  

10   have you tell us what is in each column.
  

11      A.  Okay.  Well, the first column is obviously is the date,
  

12   month and year that the prices, the date to which the prices
  

13   apply or relate.
  

14           Column 2, the one that says CME butter, CDFA, that is
  

15   the simple average of the CME butter prices from the 26th of
  

16   the prior month to the 25th of the month it applied.  So in
  

17   this case, January 2002, that would be the simple average of
  

18   the CME butter prices from the 26th of December to the 25th of
  

19   January.  Okay?
  

20      Q.  Okay.
  

21      A.  And the second price is the California butter CDFA
  

22   price.  That is a FOB California plants price for butter that
  

23   was, is collected as part of the ongoing manufacturing cost
  

24   surveys, which we'll get into later when we talk about
  

25   Attachment 1.  In addition to collecting the cost, they collect
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 1   sales price FOB the plant information, and so that's a
  

 2   California price.  Now, that data comes out well after, you
  

 3   know, like if you are, if you have January data, it may not
  

 4   come out until the end of 2003.  So this is more of a, we go
  

 5   back and look at the sales in the plants of these products, and
  

 6   we, or the State collects data on what that product sold for
  

 7   FOB at the plant.  Okay?
  

 8       JUDGE CLIFTON:  And, Dr. Schiek, if you could go back one
  

 9   column.  Why does CDFA appear in that CME butter price?
  

10       DR. SCHIEK:  Because rather than being for a calendar
  

11   month, it's for the time period that CDFA uses in establishing
  

12   their prices, which is the 26th, 26th of the prior month to the
  

13   25th of the current month.
  

14       JUDGE CLIFTON:  Thank you.  You explained that, but I
  

15   didn't catch the significance until just now.  Thank you.
  

16       MR. ENGLISH:  Well, your Honor, I thank you, because again,
  

17   I think this material is extremely dense, and I think no amount
  

18   of explanation will be enough, so I think that that is very
  

19   much appreciated.
  

20   BY MR. ENGLISH:
  

21      Q.  All right.  So now you have discussed the third column,
  

22   or the second column of data, which is California butter CDFA.
  

23   So what is the next column?
  

24      A.  So the next column is the NASS or NDPSR butter price
  

25   for the month.  The one released by, now by AMS, formerly by
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 1   NASS, but the one that's used in establishing or calculating
  

 2   prices under the FMMO's.
  

 3      Q.  And what is the time period for that?
  

 4      A.  I believe it is the most recent four or five weeks of
  

 5   data, depending on the calendar composition, as of the fifth of
  

 6   the month following the month in which the pricing is
  

 7   applicable.
  

 8      Q.  Okay.  So what is the fourth column of data, headed
  

 9   CME, 40 pounds, CDFA?
  

10      A.  Okay.  So this is the simple average of the CME
  

11   40-pound blocks from the 26th of the prior month to the 25th of
  

12   the current month.  So again, it would be the 26th of December
  

13   through the 25th of January for this first row in the column.
  

14   And the next price, similar to what we saw in butter, this is
  

15   data that CDFA was collecting from cheese plants on FOB prices
  

16   at the plant in California for sales of 40-pound cheddar
  

17   blocks.
  

18      Q.  Okay.
  

19      A.  All right.
  

20      Q.  And what is the next column?
  

21      A.  The next column would be the NASS or NDPSR cheddar
  

22   cheese block only price.  And that would be a weighted average
  

23   for the month using the same time period that's typically used
  

24   for all the other commodities.
  

25      Q.  Again, the last four weeks announced on --
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 1      A.  Yeah, on or before the 5th, yeah.
  

 2      Q.  We then turn to the next column, which is CME 40 pounds
  

 3   average from CME?
  

 4      A.  Okay.  So this is when we get into talking about how
  

 5   we're calculating the basis between the California FOB price
  

 6   and the NDPSR cheddar price, we're going to use this number,
  

 7   which is, which is actually a calendar month CME simple average
  

 8   of the prices for cheddar block.
  

 9      Q.  All right.
  

10      A.  And then the next column is California plants, nonfat
  

11   dry milk.  This is kind of what we call the California weighted
  

12   average price for nonfat dry milk.  You will sometimes hear the
  

13   acronym CWAP, California Weighted Average Price, and that is
  

14   the price for the month of sales at California plants of nonfat
  

15   dry milk.
  

16      Q.  And the next column which is NDPSR, I assume or NASS,
  

17   nonfat dry milk?
  

18      A.  That's correct.  It is the same as the other NASS,
  

19   NDPSR commodity classes, the same geographic timeframe, or same
  

20   timeframe in terms of the most recent four or sometimes five
  

21   weeks of data available as of the fifth of the following month.
  

22      Q.  And the next column?
  

23      A.  Okay.  So this is the price for western dry whey.  It's
  

24   the average of the Mostly prices.  Again, a simple average of
  

25   the Mostly prices reported in Dairy Market News during the
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 1   period of the 26th of the prior month, to the 25th of the
  

 2   current month.
  

 3          Now, these are weekly prices so you will end up with
  

 4   four, occasionally five weeks of data.  Whatever, well,
  

 5   whatever is in the, however many prices are in that calendar
  

 6   timeframe of the 26th to the 25th.
  

 7      Q.  Okay.  And did you use the 26th, 25th because that's
  

 8   what you used, what California's used for the other products?
  

 9      A.  Correct.
  

10      Q.  Okay.
  

11      A.  And then --
  

12      Q.  The final column is NDPSR or NASS whey.
  

13      A.  That's correct.  And again, much like the other three
  

14   commodities, this is the price used in calculating the
  

15   Class III price, mainly a Class III other solids price under
  

16   the orders can also be used in calculating the class, well,
  

17   actually, these are monthly prices, so this wouldn't be used in
  

18   Class I, this would be just Class III.
  

19      Q.  So you did that for a number of months starting from
  

20   January 2002 through, it looks like you have fairly complete
  

21   data, we'll get to a foot note in a second, through July 2014;
  

22   is that correct?
  

23      A.  Well, actually --
  

24      Q.  I'm sorry.
  

25      A.  -- there is one set of data that disappears after
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 1   August 2011.
  

 2      Q.  I'm sorry.  Thank you.  So looking at Table 4 we don't
  

 3   actually have the same headings for production issues, but if
  

 4   you took the headings from all the other pages, for instance,
  

 5   you have got the date data for page 4, you have got CME butter,
  

 6   CDFA, at least in September 2011; California butter CDFA for
  

 7   September 2011; NDPSR butter for September 2011; but then you
  

 8   don't have the following two columns which are, CME 40-pound
  

 9   CDFA and California cheddar 40-pounds, correct?
  

10      A.  That's correct.
  

11      Q.  40 pounds?
  

12      A.  So what happened in that time period is that was the
  

13   last date, August 2011 was the last date for which CDFA
  

14   reported the FOB cheddar block price.  They stopped reporting
  

15   that data for confidentiality reasons.  And the reason we're
  

16   not including the CME 26th to the 25th, which would have been
  

17   Column 5, is because we were using that data to construct a
  

18   basis between that California FOB and the CME price.
  

19      Q.  So there was no point to --
  

20      A.  Right, once one of the series is gone, there's no point
  

21   continuing it going forward.
  

22      Q.  And so before I talk about the shaded section in the
  

23   foot note on page 4 of Table 13 of Exhibit 123, you get to
  

24   August of 2014, and you have now are not reporting the first,
  

25   second, third, and fourth column, which is CME Butter, CDFA;
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 1   California butter, CDFA; and the NDPSR butter.  Is that because
  

 2   of what you said about five or ten minutes ago, that you have
  

 3   to wait for CDFA to issue that data for California butter CDFA
  

 4   and they haven't issued it yet?
  

 5      A.  Correct, they haven't issued it yet, to my knowledge.
  

 6      Q.  Okay.  But to your knowledge, they will continue
  

 7   issuing it?
  

 8      A.  For butter, yes.
  

 9      Q.  And so as moving forward to a decision time, USDA could
  

10   take official notice of that information if they wanted to, and
  

11   we can start building more of that information, correct?
  

12      A.  Correct.  And I think that would be appropriate.
  

13      Q.  Okay.  So --
  

14       JUDGE CLIFTON:  I don't understand.  We're talking about
  

15   more than a year ago and they haven't reported it yet?
  

16       DR. SCHIEK:  Yes.  So --
  

17       MR. ENGLISH:  Let's be very clear about what we're talking
  

18   about what's not reported.  So there's the CME butter CDFA
  

19   column; there's the California butter CDFA; and there's the
  

20   NDPSR butter.  Which of those, we know the NDPSR butter has
  

21   been reported since then, but which of those other two columns
  

22   have not yet been released?
  

23       DR. SCHIEK:  The only one that hasn't been released is the
  

24   California butter, CDFA column, which is that FOB price that
  

25   only gets collected when the auditing staff that goes out and
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 1   does the manufacturing cost surveys, goes out and collects
  

 2   retroactively for the prior year or so.  So that data, that's
  

 3   the actual California location price data, and that most recent
  

 4   available is from July 2014.
  

 5   BY MR. ENGLISH:
  

 6      Q.  But in the normal course of events you would expect
  

 7   that audited data, we'll talk about how this is put together in
  

 8   a moment, but that audited data would become available and
  

 9   published by CDFA, correct?
  

10      A.  Correct.
  

11       MR. ENGLISH:  Does that help, your Honor?
  

12       JUDGE CLIFTON:  It does.  I understand if you have to go to
  

13   the farms to make that report, it would take longer.
  

14       DR. SCHIEK:  Yeah.  And in this case, they will be going to
  

15   the, actually the butter manufacturing plant --
  

16       JUDGE CLIFTON:  The plant.
  

17       DR. SCHIEK:  And auditing their sales data.
  

18       JUDGE CLIFTON:  Okay.  So this doesn't go to the farms,
  

19   this is an audit that goes to the plants.
  

20       DR. SCHIEK:  Correct.
  

21       JUDGE CLIFTON:  Okay.  That makes sense.  Thanks.
  

22   BY MR. ENGLISH:
  

23      Q.  So for the same reason that in September 2011 you just
  

24   stopped putting in the, I mean, we knew the CME 40 pounds,
  

25   correct?
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 1      A.  Correct.
  

 2      Q.  What we didn't get was the California cheddar 40
  

 3   pounds, because that's what CDFA stopped reporting, correct?
  

 4      A.  Correct.
  

 5      Q.  So that's why you just stopped reporting, including
  

 6   either column in September 2011, because you are not going to
  

 7   use it as a basis, because you don't have all the numbers,
  

 8   correct?
  

 9      A.  Correct.
  

10      Q.  Now, that's the same thing you have done, but for
  

11   different reason, starting in August of 2014 as to the butter
  

12   calculations, correct?
  

13      A.  That's correct.
  

14      Q.  And the difference is, then the normal course of events
  

15   down the road, the missing information would become available
  

16   and the Department if it so chose, and we ask at the end of the
  

17   hearing to take official notice, could do so to fill in more
  

18   recent information, correct?
  

19      A.  Correct.
  

20      Q.  Okay.  So now we have got sort of in the middle of the
  

21   page, September 2013 and October 2013, you have a shaded area
  

22   with foot notes for, I think, is that the CME 40 pounds
  

23   average, or I'm sorry, is that the NDPSR cheddar block only?
  

24      A.  That's the NDPSR cheddar block only price.
  

25      Q.  So what happened there?
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 1      A.  Well, there was a government shutdown, and as far as we
  

 2   could tell, that block only NDPSR price data was not reported
  

 3   during that timeframe.  So we have a series, then, that would
  

 4   end in, I believe it is September, but we're missing the data
  

 5   for October and November.  And so we constructed two numbers
  

 6   there, based on changes, percent changes in price levels during
  

 7   that timeframe from September at the CME, and making an
  

 8   assumption that that price change would be close to the price
  

 9   change that would be experienced in the, or that we would see
  

10   in the NDPSR data if it were available.
  

11      Q.  I mean, what we looked like we were doing, we were in
  

12   up market, and by the time, I think we now use the phrase,
  

13   government funding was restored, I think by that time we ended
  

14   up with reports, and so we knew what the price was in November,
  

15   and then so you reconstructed backwards, and it works to be
  

16   going up in that timeframe, and it is similar to the changes in
  

17   the CME; is that correct?
  

18      A.  Correct.
  

19      Q.  All right.
  

20      A.  And there's a foot note there that explains kind of how
  

21   we did that, it's very small writing.  So a magnifying glass
  

22   might be needed.
  

23      Q.  So turning to page 5 of Table 13, so that takes us just
  

24   for some of the products then, through September 2015, correct?
  

25      A.  Correct.
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 1      Q.  All right.  What does table -- what does Table 13,
  

 2   Page 6 do?  I see four different charts.
  

 3      A.  So, 15.  Okay.  6, so page 6 is the calculation of the
  

 4   price, average price spread between the series that we were
  

 5   looking at under that for a given five-year average.  So it is
  

 6   a five-year average of the monthly differences in prices
  

 7   between one series and another.  And so we're looking at the,
  

 8   the one I think I would focus on is the California NDPSR butter
  

 9   price spread for that first box or table, and that would be the
  

10   data from for the year of August through July, or the year
  

11   ending July for 2009 through 2014.  And you see that number is
  

12   a minus -$0.0218 dollars per pound.
  

13      Q.  And then you have it similar for cheddar blocks we'll
  

14   discuss in a moment why it is blocks only, and you have got the
  

15   whey, and then finally you have nonfat dry milk, and those
  

16   calculations are all done similarly, correct?
  

17      A.  Well, the whey and the nonfat dry milk are done very
  

18   similarly, slightly more recent timeframe for whey and nonfat
  

19   dry milk because there was more data available.
  

20          For cheddar, because the basis using the FOB cheddar
  

21   block price is getting kind of old because it's back in 2011 is
  

22   the most recent data we have, because the Department stopped
  

23   reporting it.  We looked at the difference between the
  

24   California weighted average, the California FOB price for
  

25   cheddar blocks, and compared it to the CME 40 pound block from
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 1   CME, CME 40 pound block price from CDFA, that is the 26th to
  

 2   the 25th.  So if you look in that box that has the cheddar
  

 3   prices for 2006 to 2011, we compared column 4 with column 3 and
  

 4   found there to be a 1.68 cent difference.  That's between the
  

 5   FOB cheddar price at California plants and the CME price for 40
  

 6   pound blocks.
  

 7           Now, because that's older data, we wanted to find a way
  

 8   to update to make more current in order to get a basis between
  

 9   the NDPSR price and the California FOB price, that doesn't,
  

10   isn't reported anymore.  So we compared the NDPSR cheddar block
  

11   price with a monthly average CME price, which is columns 5 and
  

12   6 in the 2009 to 2014 timeframe, and have a difference of .56
  

13   cents per pound.  And so those two were added together to
  

14   create a basis for the difference between the NDPSR cheddar
  

15   block only price and the California FOB value, or California
  

16   plant value price for cheddar cheese.  And so the sum of those
  

17   two is 2.24 cents per pound.
  

18      Q.  Okay.
  

19       JUDGE CLIFTON:  So it ought to be obvious to me, but it is
  

20   not.  Which one is lower?
  

21       DR. SCHIEK:  So that would say that the California FOB
  

22   price is lower than the NDPSR price.  So any of those ones in
  

23   parentheses indicate that they are lower than the California
  

24   price is lower than the NDPSR price.
  

25   BY MR. ENGLISH:
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 1      Q.  All right.  So that essentially takes us through Table
  

 2   13.
  

 3          So let's turn to Attachment 1.  And Attachment 1 takes
  

 4   us from pages 7 through, I think page 14.  So let's -- what is
  

 5   Attachment 1?
  

 6      A.  Okay.  Attachment 1 is the, what we call the CDFA
  

 7   manufacturing cost exhibit that is released by CDFA after they
  

 8   have completed their audited survey of manufacturing costs in
  

 9   California plants.  And it includes manufacturing cost data.
  

10   Today it includes manufacturing cost data on three products,
  

11   butter, nonfat dry milk, and cheddar cheese.
  

12           Going back to either earlier part of the 2000's there
  

13   was a period of three years where they included data on dry
  

14   whey, powder manufacturing costs in California, but those
  

15   stopped being reported because the number of plants making dry
  

16   whey in the state dropped below three, so you, if you look at
  

17   page 8 on Attachment 1, you will see a summary of the weighted
  

18   average manufacturing cost through time for each of the surveys
  

19   from the 2004 calendar year through the 2013 calendar year.
  

20   And you also see a release date for when the data was actually
  

21   released by the Department in this exhibit form, and that is,
  

22   you know, it's usually close to anywhere from 9 months to 11
  

23   months after the after the year ends that they are able to get
  

24   the survey audited cost data out.  And the first page of
  

25   Attachment 1, which is page 7, contains a little description
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 1   about the exhibit.
  

 2      Q.  And it is signed by a supervising auditor, correct?
  

 3      A.  Correct.  Venetta Reed is the supervising auditor who
  

 4   leads the group who go out and do these cost surveys and audit
  

 5   these costs.
  

 6      Q.  So let's look at page 8, a little detail, release date
  

 7   of 11/12/2014, I guess as an aside, do you have any idea from
  

 8   the Department when they expect to release the most recent
  

 9   data?
  

10      A.  I have not discussed it with them, but I note that the
  

11   last three years they have released it in November, so I would
  

12   be expecting it sometime within the month, unless they are
  

13   having difficulty.  A lot of times it depends on the issues and
  

14   time of the people that they work with in the plants in terms
  

15   of finishing the audit.  They do an audit exit with every sort
  

16   of plant manager, or whoever the person responsible for helping
  

17   with the audit, they have to get all those done before they,
  

18   and have confidence in the numbers before they release it.
  

19      Q.  So in the first, sort of above the table there's a
  

20   discussion of what costs are included.  And at the very end
  

21   this has a return on investments at 5.102 percent for 2013.
  

22          Do you know where the return for investments comes
  

23   from?
  

24      A.  Yeah.  That's an allowance that is some kind of return
  

25   on investment is kind of part of a concept of normal economic
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 1   cost that people won't engage in an activity unless there's
  

 2   some sort of return on investment.  And I believe further in
  

 3   the exhibit they talk about what, how that is determined.  But
  

 4   I believe it is the book value of the assets, times a bond
  

 5   rating, and I guess, oh, yes, Moody's BAA Corporate Bond Index,
  

 6   that's how they calculate that return on investment number.
  

 7      Q.  So is it fair to say now that page 8 is going to be a
  

 8   summary of the pages that follow, 9 through 14?
  

 9      A.  It is.
  

10      Q.  Okay.  So why don't you just go through, for instance,
  

11   the very first line, which is the study period of '04, released
  

12   in November of '05 and tell us what, what we're seeing there?
  

13      A.  Okay.  So it also, that's the study period, and the
  

14   release date was November of 2005.  So again, 11 months after
  

15   the study period.  And the weighted average cost, manufacturing
  

16   cost per pound of butter as determined by CDFA from the plants
  

17   in the survey was 13.68 cents per pound.  A number of plants in
  

18   the survey was 8, the next two columns I guess are for nonfat
  

19   dry milk, the weighted average manufacturing cost in that year,
  

20   2004, was 15.43 cents per pound, and there were ten plants in
  

21   the survey.  For cheddar cheese in 2004, the weighted average
  

22   manufacturing cost was 17.69 cents per pound, and there were 7
  

23   plants in the survey.  And that year they did do a dry whey
  

24   powder survey, and the cost, weighted average cost per pound
  

25   was 26.73 cents, and there were three plants in the survey.
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 1      Q.  And I think we have heard in the past in this hearing
  

 2   that at some point, well, I guess, we know there's only one
  

 3   now, correct?  Dry whey powder?
  

 4      A.  Correct.
  

 5      Q.  So that, there might have been two in, for the January
  

 6   through December 2007 study period, but beginning with the
  

 7   report issued September 2008, we no longer have the information
  

 8   from CDFA for dry whey powder, correct?
  

 9      A.  That's correct.
  

10      Q.  So if we could turn the page to page 9, can you tell us
  

11   what -- so this is, we have already said that page 8 was the
  

12   summary, so now we're looking at butter manufacturing costs,
  

13   correct?
  

14      A.  Okay.
  

15      Q.  So what does this table show?  This page show?
  

16      A.  So this is a breakdown of, rather than just a single
  

17   overall weighted average manufacturing cost, this breaks down
  

18   the butter manufacturing costs by labor, non-labor costs,
  

19   packaging, miscellaneous ingredients, general and
  

20   administrative costs, and return on investments.  And they also
  

21   break down, because there's enough plants to do this with, they
  

22   break it down into two groups, what they call a low cost group
  

23   and a high cost group.  And they also report a range of cost
  

24   from minimum to maximum.  And the thing to know about that
  

25   range is, those, the plants that are in the minimum for any
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 1   given category, and the plants that are in the maximum for any
  

 2   given category, can be different plants.  So it is not like,
  

 3   you know, the numbers in the minimum are for, all for the
  

 4   lowest cost.  Single plant that's the lowest overall total cost
  

 5   is for the plant that's the lowest in that that category, and
  

 6   the maximum, likewise.
  

 7      Q.  And so using this table, the average total cost for
  

 8   current weighted average, that's what gets translated to page
  

 9   8, the 0.1724, correct?
  

10      A.  Correct.  But it gives information on, it gives a
  

11   little information on the disbursement of cost, how widely
  

12   differing costs are in certain categories.  And I guess is
  

13   helpful information from a benchmarking standpoint for the
  

14   plants that participate in the survey, and also just to
  

15   understand when looking at a total cost number, how, you know,
  

16   how that was made up and how it varies.
  

17      Q.  So then page 10, as I see it, is sort of the back up
  

18   for page 9, sort of work up to page 9?
  

19      A.  Correct.
  

20      Q.  Page 10?  And it shows a comparison from 2012 to 2013
  

21   as well, correct?
  

22      A.  Correct.  And it breaks down the expenses in even more
  

23   detail, the, you still have the major categories like
  

24   processing labor, processing non-labor, but includes things
  

25   like, I guess it breaks out selected expenses.  So you can look
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 1   at things like energy, you can look at what's happening with
  

 2   sewer and water charges, property taxes, insurance, and the
  

 3   like, so there's a, there's a, again, a more fine breakdown
  

 4   detail of the weighted average cost by type of expense.
  

 5      Q.  So if you turn to page 11, this is now for nonfat dry
  

 6   milk manufacturing costs.  This is done in the same manor, but
  

 7   using obviously, the different numbers as what we just talked
  

 8   about for milk manufacturing cost, correct?
  

 9      A.  Correct.
  

10      Q.  And the number of plants, well, actually, the plants
  

11   may very well be different, correct?
  

12      A.  They may.  You know, a lot of times we think of butter
  

13   powder as being a joint product, and there will be a butter and
  

14   powder plant kind of located together on one location, and
  

15   there certainly are operations like that.  But certainly it is
  

16   possible to separate cream and move it to another facility for
  

17   butter churning, and then do the drying on a different
  

18   facility.  I don't know.  Personally, I think most of these
  

19   locations have butter and powder processing kind of in the same
  

20   site or general area.
  

21      Q.  But if you look back at page 8, the number of plants
  

22   that are surveyed for nonfat dry milk is consistently higher,
  

23   it's either one or two higher than butter.
  

24      A.  Correct.
  

25      Q.  So by definition, there may be overlap, all the butter
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 1   plants may be in the NFDM, we just don't know.  But we know for
  

 2   sure there are additional facilities for an NFDM that were
  

 3   surveyed, that were clearly not surveyed as part of butter,
  

 4   correct?
  

 5      A.  Correct.  Or it could be a situation where there is two
  

 6   drying plants on the same location with one central butter
  

 7   facility.
  

 8      Q.  Okay.  And similarly then, page 10 is the break out
  

 9   material for, I'm sorry, page 12 is the break out material for
  

10   nonfat dry milk similar to page 10 for butter, correct?
  

11      A.  Correct.
  

12      Q.  And finally, before we turn to the statement, we have
  

13   page 13, which is for cheese manufacturing costs.  And I note
  

14   that unlike for butter and powder, we don't have a low cost
  

15   group, median group, and a high cost group.  And I take it
  

16   that's probably because we're down to four plants; is that
  

17   correct?
  

18      A.  Yeah, there are four plants in the survey.  And because
  

19   of that, there's no way to break them into two without
  

20   breaching confidentiality, because if you had two plants in
  

21   each group and I knew my cost, I could figure out the other
  

22   plant in my group from an average, so they have to group all of
  

23   them together.
  

24      Q.  Otherwise, to your knowledge, this is done, what's
  

25   material on page 13 is done similarly to what was done on 9 and
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 1   11, for butter and nonfat dry milk?
  

 2      A.  Correct.
  

 3      Q.  Okay.  And finally, page 14 is the break out of the
  

 4   cheese cost similar to pages 12 and 10 for nonfat dry milk and
  

 5   butter?
  

 6      A.  Correct.
  

 7      Q.  Okay.  Before we return to your statement, which is
  

 8   Exhibit 122, is there anything else you want to say right now
  

 9   about Attachment 1?
  

10      A.  No.
  

11      Q.  Okay.
  

12       JUDGE CLIFTON:  I just have a quick question.  The court
  

13   reporter will find the spelling on page 7 of Venetta Reed, but
  

14   would you just read it into the record?
  

15       DR. SCHIEK:  Yes.  Her name is Venetta Reed, that's
  

16   V-E-N-E-T-T-A, R-E-E-D.
  

17       JUDGE CLIFTON:  And my other question, Dr. Schiek, is
  

18   whether you know what the four cheese manufacturing plants that
  

19   are included in this documentation are?
  

20       DR. SCHIEK:  I have a pretty good idea but no one has ever
  

21   told me what they are.  I think they, you know, there is no
  

22   announcement over who the participating plants are in the
  

23   survey.
  

24       JUDGE CLIFTON:  That's good enough.
  

25       DR. SCHIEK:  Okay.
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 1   BY MR. ENGLISH:
  

 2      Q.  All right.  If your throat's not too dry and you want
  

 3   to continue, do you want to continue on page 6 of your
  

 4   statement, Exhibit 122?
  

 5      A.  Okay.  On so page 6.
  

 6   Class III and Class IV Butterfat Price Formula
  

 7           The butterfat price is calculated by taking the
  

 8   National Dairy Product Sales Report (NDPSR) price for Grade AA
  

 9   butter, less a western value adjuster of -- and I should say
  

10   here, for all of these there will be a crossed out number and
  

11   then a new number in bold, the crossed out number is the number
  

12   that was in the, published in the Federal Register from our
  

13   proposal.  As we got some more recent data and corrected some
  

14   earlier errors in the spreadsheet, we have a new number that
  

15   that is represented by what's in bold, and that is what we're
  

16   proposing.  So if I could start that sentence again.
  

17           The butterfat price is calculated by taking the
  

18   National Dairy Product Sales Report NDPSR price for Grade AA
  

19   butter, less a western value adjuster of, and you strike out $0
  

20   .0208 and include in bold, $0.0218 per pound, less
  

21   manufacturing cost allowance of 17.24 cents per pound, the
  

22   result multiplied by a yield factor of 1.211.  The western
  

23   value adjuster was created, was calculated as the five-year
  

24   simple average of the monthly differences (the most recent data
  

25   available is for the period ending July 2014) between the NDPSR
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 1   Grade AA butter price and the California FOB price for butter
  

 2   as reported by the California Department of Food and
  

 3   Agriculture Dairy Marketing Branch collected as part of their
  

 4   annual manufacturing cost summaries.  The data can be found on
  

 5   the following website:
  

 6   http://www.cdfa.ca.gov/dairy/uploader/postings/
  

 7   manufacturingcost/
  

 8      Q.  We're going to have a couple here on this page, and on
  

 9   following pages of web sites, and when we get that, we're going
  

10   to ask those be typed into the record as if read, without going
  

11   through the painful aspect of trying to read it in and figuring
  

12   out whether it is a forward slash or reverse slash, if that's
  

13   acceptable, your Honor?
  

14       JUDGE CLIFTON:  It is, but I would like Dr. Schiek, not
  

15   necessarily to read the whole website, but at least indicate
  

16   what first couple of categories are after the www.
  

17       DR. SCHIEK:  Okay.  It's
  

18   cdfa.ca.gov/dairy/uploader/postings/manufacturingcost/
  

19       JUDGE CLIFTON:  Okay.  And some of us call those forward
  

20   slashes, but either way, you have given people an idea of where
  

21   to look, which I appreciate very much.  All right.  You may
  

22   resume.
  

23       DR. SCHIEK:  Okay.  The manufacturing cost allowance is the
  

24   most recent California weighted average manufacturing cost for
  

25   butter released in November 2014, which can be found in
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 1   Attachment 1, and is also reported at the following web page:
  

 2   And again, this would be
  

 3   https//www.cdfa.ca.gov/dairy/uploader/docs/Exhibit.pdf
  

 4           Attachment 2 contains a mathematical representation of
  

 5   the butterfat component price formula, as well as the price
  

 6   formulas for all of the other components used in Class I and
  

 7   class -- excuse me, in Class III and Class IV.
  

 8       JUDGE CLIFTON:  Just so it's perfectly clear, please read
  

 9   that sentence again.  That's important.
  

10       DR. SCHIEK:  Okay.
  

11           Attachment 2 contains a mathematical representation of
  

12   the butterfat component price formula, as well as the price
  

13   formulas for all of the other components used in Class III and
  

14   Class IV.
  

15   BY MR. ENGLISH:
  

16      Q.  So why don't you briefly turn to Attachment 2, I think
  

17   you are going to go through these in some detail, but let's
  

18   just look at Attachment 2, which is page 15 of the Exhibit 123,
  

19   and just, we're not going to read this into the record, just
  

20   briefly describe what this shows.
  

21      A.  Okay.  So this is the Class III and Class IV price
  

22   formulas.  And if you look at the Class III section on
  

23   Attachment 2, and you look at the bottom of that section, you
  

24   will see there's a butterfat price equal to the butter price,
  

25   less 2.18 cents, less 0, I should say, less 17.24 cents, times
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 1   1.211.  And that is the mathematical representation of the
  

 2   butterfat price formula.
  

 3      Q.  And to be clear, and you have got various bolds and you
  

 4   say that anything that's bold is where we have changed that
  

 5   which appears in the Federal Register, which is Exhibit 1, and
  

 6   refers to Proposal 2, Section 1051.50, correct?
  

 7      A.  Correct.
  

 8      Q.  Okay.  You are going to, this is not, yet, you will get
  

 9   there a little later in your testimony, the discussion of the
  

10   alternative proposal?
  

11      A.  Correct.
  

12      Q.  Which is now open for consideration, correct?
  

13      A.  Correct.
  

14      Q.  Okay.  All right.  Why don't you return now to your
  

15   testimony?
  

16      A.  Class IV Nonfat Solids Formula.
  

17          The nonfat solids price is calculated by taking the
  

18   NDPSR price for Grade A and Extra Grade nonfat dry milk less a
  

19   western value adjuster of, and then strike out $0.0257 and then
  

20   insert bold $0.0244 per pound, less the manufacturing allowance
  

21   of 19.97 cents per pound, with a result multiplied by a yield
  

22   factor of 0.99.  The western value adjuster was calculated as
  

23   the five-year simple average of monthly differences for the
  

24   period ending -- and this should say September 2015.
  

25       JUDGE CLIFTON:  All right.  So where it says July, we want

5587



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII

 1   to strike that.  Ms. Frisius, are you on page 7?  In the first
  

 2   full paragraph, about five lines down, would you strike "July"
  

 3   and insert "September"?  Good.  You may proceed.
  

 4           I would like you to go back, not only because this is
  

 5   difficult for me to figure out, but when you first read the
  

 6   first sentence of this section, you referred to "manufacturing
  

 7   allowance" and what's actually written "manufacturing cost
  

 8   allowance".  I think everybody knew you were talking about
  

 9   costs.  Does, is there a particular proper way that phrase is
  

10   expressed in these topics?
  

11       DR. SCHIEK:  Probably the most correct way would be to say
  

12   manufacturing cost allowance.  The other terms people will use
  

13   in conversation are manufacturing allowance or make allowance.
  

14   You will also hear the term make allowance used.  So those
  

15   three, in the context of end-product pricing of dairy
  

16   components are used pretty interchangeably.
  

17       JUDGE CLIFTON:  That is extremely helpful.  Thank you.  All
  

18   right.  Would you go back again, go to the top of page 7, and
  

19   again just read the heading and everything, please.
  

20       DR. SCHIEK:  Okay.
  

21   Class IV Nonfat Solids Formula
  

22           The nonfat solids price is calculated by taking the
  

23   NDPSR price for Grade A and Extra Grade nonfat dry milk, less a
  

24   western value adjuster of, again, strike $0.0257 and insert
  

25   $0.0244 per pound, less a manufacturing cost allowance of 19.97
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 1   cents per pound, with the result multiplied by a yield factor
  

 2   of 0.99.  The western value adjuster was calculated as the
  

 3   five-year simple average of monthly differences for the period
  

 4   ending September 2015, between the monthly NDPSR Grade A and
  

 5   Extra Grade nonfat dry milk price and the monthly California
  

 6   weighted average price for Grade A and Extra Grade nonfat dry
  

 7   milk as reported by CDFA.
  

 8           The CDFA data for nonfat dry milk or NFDM prices, can
  

 9   be found on the following website:
  

10   https://www.cdfa.ca.gov/dairy/xls/MonthlyCommodityPrices.xlsx
  

11       JUDGE CLIFTON:  Thank you.  And again, as Mr. English has
  

12   requested, I ask that the court reporter go to page 7 to put it
  

13   in exactly as you have it, but I appreciate your reading the
  

14   categories into the record.
  

15       DR. SCHIEK:  Okay.  The manufacturing cost allowance is the
  

16   most recent California weighted average manufacturing cost for
  

17   nonfat dry milk released in November 2014, which can also be
  

18   found in Attachment 1.
  

19   Class III Protein Price Formula
  

20           The protein price is calculated by replacing the NDPSR
  

21   cheddar block/barrel monthly price averaged used in existing
  

22   FMMO Class III price calculations with the NDPSR weighted
  

23   average cheddar cheese block price for the month, less an
  

24   adjuster for, strike out $0.0340, insert $0.0224, and replacing
  

25   the manufacturing cost allowance currently used in FMMO
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 1   Class III price calculations with $0.2291.  The western value
  

 2   adjuster was calculated in two steps.  First, the five-year
  

 3   simple average of the monthly differences between the simple
  

 4   average of the daily CME 40 pound block cheddar cheese price
  

 5   occurring from the 26th of the prior month to the 25th of the
  

 6   month when the protein price will be effective, and the
  

 7   California FOB price for cheddar blocks as reported by the
  

 8   California Department of Food and Agriculture, CDFA, for the
  

 9   month was calculated.  The five-year period of comparison was
  

10   the one ending in August 2011.  The California cheddar cheese
  

11   FOB prices were collected by CDFA's Dairy Marketing Branch as
  

12   part of their annual manufacturing cost summaries.
  

13   Unfortunately, the most recent California cheddar cheese price
  

14   data available is for that period referenced, I guess.  CDFA
  

15   stopped reporting the cheddar data for confidentiality reasons.
  

16           Next, the five-year simple average of the monthly
  

17   differences between the NDPSR weighted average monthly cheddar
  

18   cheese block price and the simple average of the daily CME 40
  

19   pound block cheddar cheese price -- and that should say for the
  

20   calendar month, strike occurring from the 26th to the word "of"
  

21   after the number 25th.
  

22       JUDGE CLIFTON:  Okay.  Ms. Frisius, if you will go with us
  

23   on page 8 to the middle of the page, third line down of the
  

24   first full paragraph, and beginning with the word "from", I'm
  

25   going to have Dr. Schiek read to us what we strike.  All the
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 1   words that we should strike.
  

 2       DR. SCHIEK:  Okay.  You should strike "occurring from the
  

 3   26th of the prior month to the 25th of", and then insert in
  

 4   that place the word "for" and then after the next word, which
  

 5   is "above" add the word "calendar".
  

 6       JUDGE CLIFTON:  Good.  So take that sentence from the top,
  

 7   if you will, please.
  

 8       DR. SCHIEK:  Okay.  Next, the five-year simple average of
  

 9   the monthly differences between the NDPSR weighted average
  

10   monthly cheddar cheese block price and the simple average of
  

11   the daily CME 40 pound block cheddar cheese price for the
  

12   calendar month when the protein price will be effective.
  

13       MR. ENGLISH:  As long as we're here, I think on the
  

14   previous paragraph you inserted the word "referenced" I believe
  

15   after that, in the, after period.
  

16       JUDGE CLIFTON:  Yeah, I don't think it's needed, but what
  

17   do you think, Mr. English?
  

18       MR. ENGLISH:  I don't know, I wanted to -- no, he says
  

19   fine.  Never mind.
  

20       DR. SCHIEK:  That's fine.
  

21       MR. ENGLISH:  I apologize.
  

22       JUDGE CLIFTON:  No, you are right.  He thought just at
  

23   first glance it needed to be in there, but I think it's
  

24   understood that you are talking about that period.  Okay.
  

25   BY MR. ENGLISH:
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 1      Q.  Why don't you continue the paragraph then, that you
  

 2   were just in on page 8?
  

 3      A.  This data comparison is for the five-year period ending
  

 4   in August 2014.  Consistent on a monthly basis with the period
  

 5   when FOB prices were available and ending, and with an ending
  

 6   date similar to the butter price comparison used to calculate
  

 7   the butter price adjuster used in the butterfat price formula.
  

 8   The differences calculated in each step were added together for
  

 9   the purposes of calculating the cheese price adjuster
  

10   (Table 13).
  

11           So again, if you return back to the exhibit, page 6 of
  

12   123, Exhibit 123, you can see how we essentially computed those
  

13   two differences.  I think we described this earlier when we
  

14   went through this page, the first difference between a negative
  

15   1.68 and the second difference being a negative .56, both of
  

16   those would be cents per pound the way I read them.  So that
  

17   the cumulative difference or basis is 2.24 cents per pound.
  

18           While the use of the two price series comparisons to
  

19   calculate the cheese price adjuster is somewhat complex --
  

20   there should be a comma there, and then -- we chose this method
  

21   in order to have an adjuster that was more representative of
  

22   current conditions in the market.
  

23       JUDGE CLIFTON:  Ms. Frisius, do you see where he wants us
  

24   to make that change?
  

25       MS. FRISIUS:  Uh-huh.
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 1       JUDGE CLIFTON:  Good.  So we're on page 8 and we have added
  

 2   a comma and made the capital "W" a small "w".  All right.
  

 3       DR. SCHIEK:  Class III Other Solids Price Formula
  

 4           If we are going to use dry whey to represent the other
  

 5   solids value as under the existing FMMO's, then at a minimum,
  

 6   the prices and manufacturing costs used should be appropriate
  

 7   for California.  This could be accomplished by subtracting an
  

 8   adjuster to the monthly NDPSR dry whey price for the month of
  

 9   and then strike $0.0084 and insert $0.0063 per pound.  This
  

10   western value adjuster for whey was calculated as the five-year
  

11   simple average of the monthly differences for the period ending
  

12   July, again, should be September 2015.
  

13       JUDGE CLIFTON:  All right.  And Ms. Frisius, are you there?
  

14   Fourth line down on page 9?
  

15       MS. FRISIUS:  Yes.
  

16       JUDGE CLIFTON:  We're striking July and inserting
  

17   September.  Thank you.
  

18       DR. SCHIEK:  I think I'll start that sentence again, if
  

19   that's all right, your Honor.
  

20       JUDGE CLIFTON:  Please.
  

21       DR. SCHIEK:  The western value adjuster for whey was
  

22   calculated as the five-year simple average of the monthly
  

23   differences for the period ending September 2015, between the
  

24   monthly NDPSR dry whey price and the simple average of the
  

25   weekly western dry whey Mostly prices between the 26th of the
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 1   prior month and the 25th of the month to which the NDPSR whey
  

 2   price average would apply.
  

 3           Unfortunately, CDFA no longer reports a manufacturing
  

 4   cost for dry whey due to confidentiality.  However, we believe
  

 5   an appropriate manufacturing cost allowance can be constructed
  

 6   by adding the difference between the FMMO Class III formula dry
  

 7   whey manufacturing allowance of 19.91 cents per pound and the
  

 8   Class IV nonfat solids formula make allowance of 16.78 cents
  

 9   per pound, an amount equal to 3.13 cents per pound, to the most
  

10   recent weighted average manufacturing cost for nonfat dry milk
  

11   from CDFA (Attachment 1).  The resulting dry whey manufacturing
  

12   cost allowance would be 23.1 cents per pound.
  

13           However, merely updating the western dry whey value and
  

14   manufacturing cost for dry whey, still does not reflect the
  

15   bulk of the products made, nor does it reflect the value of
  

16   whey to the plants that are unable to capture that value,
  

17   because they don't make finished whey products due to high
  

18   capital costs and their inability to recover these costs given
  

19   the scale of their operations.
  

20   BY MR. ENGLISH:
  

21      Q.  Why don't you stop there for a moment.  In the previous
  

22   paragraph you inserted the words per pound twice, once after
  

23   19.91 cents and once after 16.78.  Do you want that to be in
  

24   your testimony?
  

25      A.  I believe so, yes.
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 1      Q.  Okay.  Do you see where that is, your Honor?
  

 2       JUDGE CLIFTON:  I did.  So, Ms. Frisius, we're still on
  

 3   page 9, and the first number in the first full paragraph will
  

 4   have per pound inserted.  Have you already done it?
  

 5       MS. FRISIUS:  Yes.
  

 6       JUDGE CLIFTON:  And the second number in that paragraph
  

 7   will also have per pound inserted.  Thank you.  She's just
  

 8   right ahead of things.  I like her.
  

 9       MR. ENGLISH:  Your Honor, and before we move to the next
  

10   section, it's been an hour and I have had two coughing fits
  

11   without water, and Dr. Schiek I think, would you like a little
  

12   break for --
  

13       DR. SCHIEK:  Water would be nice.
  

14       JUDGE CLIFTON:  You know, I'm going to ask that we ask if
  

15   the people on stage testifying from a table can have water.
  

16   They may still have to scrounge to get some, but if they had it
  

17   and could have it on the table, it would certainly help.  For
  

18   counsel, I'm not asking for anything special, because I think
  

19   it's just unlikely that you are going to spill at this table,
  

20   so that's my request.  All right.  Let's take a break.  Do you
  

21   want ten minutes?
  

22       MR. ENGLISH:  Let's do ten, that will give somebody a
  

23   chance to ask that question.
  

24       JUDGE CLIFTON:  It's 12:03.  Let's be back and ready to go
  

25   at 12:15.
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 1       MR. ENGLISH:  Thank you, your Honor.
  

 2       (Whereupon, a break was taken.)
  

 3       JUDGE CLIFTON:  We're back on record at 12:15.
  

 4   Mr. English?
  

 5       MR. ENGLISH:  Thank you.  Chip English.  Thank you, your
  

 6   Honor.
  

 7   BY MR. ENGLISH:
  

 8      Q.  So, Dr. Schiek, if you would return to your testimony
  

 9   which is Exhibit 122, and read from the bottom of page 9.
  

10      A.  I have a new heading.
  

11   Alternative Formula for Other Solids Price Calculation
  

12           The current Class III component price formulas
  

13   establish a value for milk based on the price costs yields
  

14   associated with the plant making cheddar cheese and on the
  

15   plant converting the whey stream byproduct into dry whey.  The
  

16   problem with this formula construction is that for a plant that
  

17   does not manufacture dry whey, it's revenues did not match up
  

18   with a milk cost that is in part driven by movements in dry
  

19   whey prices.  Some plants make other finished whey products
  

20   that, at times, allow them to capture enough revenue to
  

21   compensate for the fact that they do not manufacture dry whey.
  

22   However, as the testimony of Mr. Barry Murphy indicated, there
  

23   are many cheese plants in California that cannot capture
  

24   revenues to offset their increased milk cost.  For cheese
  

25   makers that do not have finished whey operations, margins can
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 1   become compressed and their financial viability threatened by
  

 2   the manner in which the regulated minimum price is calculated
  

 3   under the current Class III formula.
  

 4           Investment costs to make finished whey products, that
  

 5   is dry whey, WPC, or WPI, are very high, and the majority of
  

 6   plants do not have enough volume no justify the investment.
  

 7   There are plants that cannot make finished product and which
  

 8   instead are selling liquid whey to others who make the finished
  

 9   product.  The value of this sale would be more appropriate for
  

10   a pricing formula because it is closer to a value that all
  

11   plants can achieve.  The value of the whey contribution should
  

12   be capped because there will be many cheese plants that cannot
  

13   find any viable market outlet for their whey and they will
  

14   capture no value from their whey stream.
  

15   The Value of the Whey in the Price of Milk
  

16           End-product pricing for milk attempts to represent a
  

17   market value for milk by capturing the value of the basic
  

18   commodities that can be produced from milk, less their make
  

19   cost, plus a reasonable return (ROI) to processors.  For
  

20   cheddar cheese, those factors are reasonably well-known.  The
  

21   byproduct from cheese production is whey, and the value of whey
  

22   to a cheese maker is much more difficult to establish.  The
  

23   baseline product chosen to represent the value of whey in the
  

24   FMMO other solids price formula has been dry whey.  It is
  

25   thought by some to be the lowest common denominator among the
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 1   wide array of products that can be derived from whey solids.
  

 2   The cost for drying a liquid product from whey containing
  

 3   approximately 6 percent solids have been debated and surveyed
  

 4   and have been used in FMMO regulated pricing.  The experience
  

 5   from recent years, however, has shown that dry whey prices are
  

 6   volatile and not necessarily indicative of whey's value to
  

 7   cheese makers or of industry trends.
  

 8           In order to capture value for whey, it must be dried in
  

 9   some form by someone.  That gives it the ability to be stored
  

10   and shipped at a reasonable cost.  The place to start in
  

11   establishing whey's value to a cheese maker then, is with a
  

12   finished product in dry form and work backwards from there.
  

13   The question is, which product is the most representative
  

14   indicator of the value of whey to a typical cheese maker.  USDA
  

15   reports information on dry whey, whey protein concentrates
  

16   (WPC), and whey protein isolates (WPI), in its Dairy Products
  

17   annual summary.  The whey protein concentrates are in two
  

18   categories, 25 to 49.9 percent protein and 50 to 89.9 percent
  

19   protein.  Whey protein isolates contain no less than 90 percent
  

20   protein.  In the US, just 5 percent of cheese plants produce
  

21   dry whey.
  

22           Cheese whey is approximately 6 percent solids.  About
  

23   12 percent of the solids are protein and 88 percent are other
  

24   solids, primarily lactose.  As measured by protein content (the
  

25   most valuable whey component) more than three times the amount
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 1   of US dry whey products are in the form of WPC/WPI rather than
  

 2   dry whey.  Over the past eight years, production of dry whey
  

 3   has been declining, while production of whey protein
  

 4   concentrates and isolates has been increasing.  Growth rates
  

 5   over that time based on production data contained in USDA's
  

 6   Dairy Products annual summary for the various categories, are
  

 7   as follows:
  

 8           WPC 25 - 49.9, +1.1 percent.
  

 9           WPC 50 - 89.9, +8.3 percent.
  

10           WPI, +9.5 percent.
  

11           All types of WPC or WPI, +6.1 percent.
  

12           Dry whey, -3.3 percent.
  

13           The difference in prices on a per pound of protein
  

14   basis between dry whey and WPC 34, has been extremely volatile
  

15   over the past eight years.  A cheese maker whose whey revenue
  

16   is derived from the market for WPC 34, while the milk price is
  

17   tied to the market for dry whey, has likely experienced margin
  

18   squeezes over that time which periodically have been dramatic.
  

19   Cheese Making Versus Whey Processing
  

20           The whey business is a completely different line of
  

21   business from the cheese business.  Equipment is different, the
  

22   technology is different, the target market is different.  The
  

23   sales and marketing effort is different and the products are
  

24   different.  Dry whey and WPC are nutritional ingredient
  

25   products utilized in a wide range of ancillary products, both
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 1   human and animal.  Cheese, on the other hand, can be an
  

 2   ingredient product, but the product made by most cheese plants
  

 3   is more likely a consumer product either at a retail or a food
  

 4   service level.  It is judged on the basis of flavor, texture,
  

 5   aroma, packaging, and perhaps performance in its intended use.
  

 6   For many cheese makers, making cheese is an art.  Whey
  

 7   processing is looked upon more as a science.  The capital cost
  

 8   required for a whey processing and drying plant is often larger
  

 9   than that of a comparable cheese plant.  To justify the size of
  

10   investment, a whey processor typically requires a substantial
  

11   volume of resident whey which may or may not be supplemented by
  

12   additional sources of external whey.  That scale requirement
  

13   rules out the vast majority of cheese plants in the country.
  

14   Despite that fact, current milk pricing encourages cheese
  

15   makers to venture into that line of business in which they may
  

16   have little interest, no proficiency, and no passion to pursue.
  

17   The Valuation of Cheese Whey
  

18           In 2012, a survey of all 121 Wisconsin cheese plants
  

19   (Attachment 3) was conducted by the Wisconsin Agricultural
  

20   Statistics Service in cooperation with the Wisconsin Department
  

21   of Agriculture Trade and Consumer protection, found that 80
  

22   percent of all respondents either did not process or did some
  

23   limiting processing, limited processing of the whey they
  

24   generated.  Only 20 percent produced some form of value added
  

25   dried product.  Limited processing results in some degree of
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 1   liquid product transport savings.  Those savings are required
  

 2   to be retained by the cheese plant to justify the investment in
  

 3   processing equipment and cover the cost of labor and operating
  

 4   expense to perform the processing.  Operating expenses include
  

 5   utilities, waste treatment, equipment cleaning, and
  

 6   maintenance, along with depreciation, interest, insurance,
  

 7   taxes, and the like.  The limited processing performed by
  

 8   smaller cheese operations is of negligible value to whey
  

 9   processing facilities that dry whey products, and have extra
  

10   capacity to purchase outside whey.  The value of limited
  

11   processing lies almost exclusively in the concentration of
  

12   solids and the resulting savings in freight expense.
  

13      Q.  Why don't you stop, Dr. Schiek, if you don't mind.  So
  

14   Attachment 3, I would like to talk about that for a few
  

15   minutes.  That starts on page 16 of Exhibit 123, and goes
  

16   through page 41, correct?
  

17      A.  Correct.
  

18      Q.  And it appears to be published by the Wisconsin Whey
  

19   Opportunities Working Group, with an e-mail address of
  

20   norm.monsen@Wisconsin.gov correct?
  

21      A.  Correct.
  

22      Q.  Can one of you summarize what is found in Attachment 3?
  

23       JUDGE CLIFTON:  And Mr. Fish, again, state your name before
  

24   you begin.
  

25      MR. FISH:  Sure.  Patrick Fish.
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 1           So basically, the study was conducted in an attempt to
  

 2   assess the whey situation in Wisconsin as unlike California,
  

 3   there were a number of very small cheese plants that operate in
  

 4   the state, and the initiative was basically done to gain an
  

 5   understanding of what the plants were doing with their whey,
  

 6   what level of processing was taking place, was the whey being
  

 7   concentrated, was the whey being cooled, where was the whey
  

 8   being shipped?
  

 9           So the long and short of the study, as Dr. Schiek
  

10   pointed out just a few minutes ago, was that about 80 percent
  

11   of the cheese plants in the state are either doing zero
  

12   processing of their whey or minimal processing at best.  So as
  

13   a result, that whey ends up, in some cases, being dumped.  Or
  

14   in other cases, is transported to a larger whey processing, a
  

15   centralized whey processing facility, where the remaining value
  

16   for the whey can be extracted.  Along with that comes the cost
  

17   to get the product from the smaller facilities to the larger
  

18   facilities for further processing, and someone has to bear the
  

19   cost of doing that.  And it's safe to say that has to be
  

20   absorbed by the larger processors.  It becomes a cost of
  

21   processing, if you will, to get the whey into a, we'll call it
  

22   a stable form.
  

23           Let me just maybe give you an example.  You will have a
  

24   small plant making cheese.  The whey gets put in a tank at 90
  

25   to 100 degrees, and that whey is only stable for about four
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 1   hours.  And to keep a food grade quality product, the whey has
  

 2   to either be processed or cooled within a four-hour period if
  

 3   the processor wants to be able to sell that whey as a food
  

 4   grade product.  So the small cheese plant ships the whey to the
  

 5   processor.  Typically what happens is the processor pays the
  

 6   freight to get it from the small plant to his larger facility,
  

 7   and either upon arrival he has to cool the whey immediately or
  

 8   it has to be concentrated to a higher solids level and cooled,
  

 9   and hopefully within a four-hour timeframe.  What you will find
  

10   is, with the smaller facilities that are either too far from a
  

11   large processor.  In a number of cases they don't have, the
  

12   distance is too great so that the value for the most part is
  

13   lost because they can't get it there fast enough, and as a
  

14   result some of that whey gets dumped.  It's a very common
  

15   situation in the State of Wisconsin, and I think just by, I'm
  

16   not as familiar with the small cheese plant environment in the
  

17   State of California.  We do transport whey.  "We" meaning
  

18   Saputo, we transport whey from our own cheese plants in the
  

19   state to a centralized processing plant, and we, too, absorb
  

20   the cost to get that whey from smaller, our smaller plants to
  

21   our larger processing facility.
  

22   BY MR. ENGLISH:
  

23      Q.  Thank you very much for that.  If you could just turn
  

24   briefly within the Wisconsin study, and I'm looking at the
  

25   exhibit pages 24 and 28, study pages 9 and 13.  And as I was
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 1   looking at it and as you were discussing this, it appears to me
  

 2   on page 24 of the exhibit, which is page 9 of the study, is
  

 3   that table at the bottom effectively what gives rise to the
  

 4   analysis that 80 percent of the whey operations have little or
  

 5   no whey processing capacity?
  

 6      A.  For the most part, yes.
  

 7      Q.  Okay.  And then on page 28 of the exhibit, which is
  

 8   page 13 of the study, that is, that appears to be an analysis
  

 9   of the average distance whey is transported for further
  

10   processing by the percent of plants; is that correct?
  

11      A.  Yes.
  

12      Q.  And that would go to your issue about needing to get it
  

13   somewhere within four hours in order to be able to reap any of
  

14   the benefits, correct?
  

15      A.  Correct.
  

16      Q.  Anything else you would like to say about the Wisconsin
  

17   study at this point?
  

18      A.  No.
  

19      Q.  Okay.
  

20          Dr. Schiek, if you would continue then, on the bottom
  

21   of page 13 of Exhibit 122.
  

22       DR. SCHIEK:  Am I at the paragraph beginning "in
  

23   California"?
  

24       MR. ENGLISH:  Yes, sir.
  

25       DR. SCHIEK:  In California, according to testimony, only
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 1   one plant dries whey on a consistent basis.  Only 13 of the 57
  

 2   cheese plants of the -- okay.  Only 13 of the 57 cheese plants
  

 3   process whey in any fashion.
  

 4       JUDGE CLIFTON:  So you probably did the math and that's
  

 5   probably 23 percent.
  

 6       DR. SCHIEK:  Probably is, but it doesn't make sense in the
  

 7   sentence, sorry.
  

 8       JUDGE CLIFTON:  But right now do you want to take the time
  

 9   to figure that out?  Like, for example, if that were put into
  

10   parentheses nothing would need to be stricken.
  

11       DR. SCHIEK:  Correct.  And it is 23 percent so let's put
  

12   that in parentheses.
  

13       JUDGE CLIFTON:  All right.  Ms. Frisius, at page 13, third
  

14   line up from the bottom, we'll just place two words in
  

15   parentheses, only 23 percent.  And Dr. Schiek, would you begin
  

16   again with the "in California".
  

17       DR. SCHIEK:  In California, according to testimony, only
  

18   one plant dries whey on a consistent basis.  Only 13 of the 57
  

19   cheese plants (only 23 percent) process whey in any fashion.
  

20   Most plants in the state receive no value for the whey from
  

21   their operation or the value is less than the cost of recovery
  

22   and transportation.
  

23           The alternative amendment to the other solids price
  

24   formula that we submitted to USDA on May 27th, 2015, was meant
  

25   to represent the value to a cheese maker of selling liquid WPC
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 1   34 to a plant that would then make the liquid product into a
  

 2   finished dry product.  The proposal was nearly identical to the
  

 3   one that was presented to CDFA at a Class Arabic 4b hearing,
  

 4   held on June 3rd, 2015.  Since that time, we have been able to
  

 5   gather additional information on the market for liquid whey
  

 6   being sold by cheese plants, and have found that there are
  

 7   great variety of different forms of liquid whey being marketed
  

 8   ranging, strike the word from -- ranging from dilute whey to
  

 9   liquid WPC with higher protein concentrations.  While there is
  

10   variation in the products being marketed, the concept of
  

11   adapting a formula that represents a liquid whey value, rather
  

12   than a finished dry whey value is one that we feel is
  

13   appropriate.
  

14       JUDGE CLIFTON:  And I'll just coordinate with Ms. Frisius.
  

15   So the first thing you did is strike the word from, from the
  

16   fourth line up from this first paragraph on page 14.  And the
  

17   second thing you did is on the next line, you just added ED to
  

18   market, to make it "marketed".  So would you begin again,
  

19   Dr. Schiek, with "since that time"?
  

20       DR. SCHIEK:  Since that time, we have been able to gather
  

21   additional information on the market for liquid whey being sold
  

22   by cheese plants and have found that there are a great variety
  

23   of different forms of liquid whey being marketed, ranging from
  

24   dilute whey to liquid WPC with higher protein concentrations.
  

25   While there is variation in the products being marketed, the
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 1   concept of adapting a formula that represents a liquid whey
  

 2   value, rather than a finished whey value, is one that we feel
  

 3   is appropriate.
  

 4       JUDGE CLIFTON:  Just after the word rather, read that
  

 5   again.  You left out a word.
  

 6       DR. SCHIEK:  Rather than a finished dry whey value is one
  

 7   that we feel is appropriate.
  

 8       JUDGE CLIFTON:  Thank you.
  

 9       DR. SCHIEK:  The milk price should reflect what the cheese
  

10   maker can earn by selling his wet separated whey FOB at his
  

11   cheese plant.  The likely buyer is someone devoted to the whey
  

12   processing business that has extra capacity and lies within a
  

13   reasonable distance.  Ideally, an ongoing survey of prices on a
  

14   pound of protein basis for which cheese plants sell liquid whey
  

15   to other plants for further processing, should be the basis for
  

16   establishing the other solids value for milk used to make
  

17   cheese, because it more accurately reflects returns achievable
  

18   by a greater number of plants.
  

19           Going off the testimony a minute.  Alternatively,
  

20   probably an even simpler method would be to survey plants that
  

21   are selling dilute raw whey and on the price that they receive
  

22   on total solids basis for the whey that they sell.
  

23       JUDGE CLIFTON:  Selling dilute what?
  

24       DR. SCHIEK:  Dilute raw whey.
  

25       JUDGE CLIFTON:  Dilute raw whey.
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 1       DR. SCHIEK:  Or unprocessed whey.
  

 2       JUDGE CLIFTON:  So it is just the whey stream?
  

 3       DR. SCHIEK:  Correct.
  

 4       JUDGE CLIFTON:  Okay.
  

 5       DR. SCHIEK:  Returning to the testimony.
  

 6           Unfortunately, no such ongoing survey of liquid whey
  

 7   prices exists.
  

 8           Instead, the value of whey in the Class III other
  

 9   solids formula should be a function of the WPC 34 market,
  

10   because that is the predominant buying scheme for liquid whey.
  

11   Whey processors are interested primarily in the protein portion
  

12   of the whey.  The lactose or permeate portion represents a
  

13   disposal problem to most cheese makers and is unlikely to be
  

14   compensated for by a whey processor.  By utilizing a WPC 34
  

15   reference price and converting it to a dry whey equivalent
  

16   basis, much of the current other solids pricing methodology can
  

17   be retained.  The costs for drying whey have been surveyed and
  

18   a dry whey manufacturing allowance, albeit one that is likely
  

19   outdated, is used in the current Class III formula.  The costs
  

20   of producing WPC 34 are not known, and we know of no publicly
  

21   available data on these costs.  A dry whey equivalent WPC 34
  

22   price can be calculated by first dividing the WPC 34 price, by
  

23   .34, which would express the price on a pound of protein basis.
  

24   This resulting price would then be multiplied by .12, the
  

25   assumed proportion of dry whey, that is protein, to complete
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 1   the conversion.
  

 2           The other solids factor would be the dry whey
  

 3   equivalent WPC 34 price, less the make allowance, less a factor
  

 4   to represent the cost of cooling the whey and delivering it to
  

 5   the nearest whey processing facility.  The proposed make
  

 6   allowance in the current -- the proposed make allowance is the
  

 7   current California nonfat dry milk weighted average
  

 8   manufacturing cost, plus the difference between the current dry
  

 9   whey make allowance, over the then current NFDM make allowance.
  

10   The transportation cost allowed is a distance of 50 miles at $3
  

11   per mile on 6 percent whey, or 5 cents per pound of whey
  

12   solids.  An allowance of 3 cents per pound of solids is
  

13   provided to compensate for the cost of cooling the whey.
  

14   Because the price does not serve to protect small cheese makers
  

15   when the WPC 34 price is very high, nor dairy prices when it's,
  

16   when the price is very low --
  

17       JUDGE CLIFTON:  If you would begin that sentence again,
  

18   please.
  

19       DR. SCHIEK:  Okay.  Because the price does not serve to
  

20   protect small cheese makers when the WPC 34 price is very high,
  

21   nor dairy producers when the price is very low, a floor of 25
  

22   cents per hundredweight on a skim milk basis, or 4.24 cents per
  

23   pound of other solids, and a ceiling price of $1.50 per
  

24   hundredweight, or 25.42 cents per pound of other solids, is
  

25   proposed.  The order language for this other solids price
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 1   calculation proposal is shown in Attachment 4.
  

 2   BY MR. ENGLISH:
  

 3      Q.  So let's turn to Attachment 4 of Exhibit 123, which is
  

 4   page 42, the last page of the exhibit.  And rather than reading
  

 5   in the order language which is in the Exhibit, why don't you,
  

 6   instead, provide what that, all that verbiage is as a
  

 7   mathematical formula, which we have listed at the bottom of the
  

 8   exhibit.
  

 9      A.  So the verbiage basically contains the method for
  

10   converting a WPC 34 price to a dry whey equivalent, and you see
  

11   that in the mathematical formula at the bottom.  WPC 34 price
  

12   divided by .34, times .12.  That's the conversion to a dry whey
  

13   equivalent.  And then we have got a number 31.1 cents.  That
  

14   includes a 23.1 cent make allowance, 5 cents for transporting
  

15   the whey, and 3 cents for cooling the whey.
  

16      Q.  So if you add 23.1, 5, and 3, that gets you to 31.1,
  

17   correct?
  

18      A.  Correct.
  

19      Q.  And then after you have done all of that calculation,
  

20   you multiply by 1.03, which you find in the current order
  

21   language, correct?
  

22      A.  Correct.
  

23      Q.  Which is what?
  

24      A.  That is the dry whey yield factor.
  

25      Q.  The dry whey yield factor.  Okay.
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 1       JUDGE CLIFTON:  And just to be clear, when you were talking
  

 2   about the formula, what do you do with the 31.10 cost?
  

 3       DR. SCHIEK:  You subtract it from the converted WPC 34
  

 4   price.
  

 5   BY MR. ENGLISH:
  

 6      Q.  And that's why the mathematical expression has stated
  

 7   "on Attachment 4", correct?
  

 8      A.  Correct.
  

 9      Q.  Okay.  Now, you first, of course, have to calculate a
  

10   WPC 34 price, correct?
  

11      A.  Correct.
  

12      Q.  And we have two ways of going about that.  The first,
  

13   and ultimately the preferred way, is to have the National Dairy
  

14   Product survey report, and it looks like I might have, when I
  

15   typed this up gotten that backwards, but so, you may want to
  

16   correct, your Honor, on Attachment 4 of the exhibit, the first
  

17   reference in the second line, it should be NDPSR, not NDSPR.  I
  

18   converted the letters there.
  

19       JUDGE CLIFTON:  All right.  So we will.  So we're in
  

20   Exhibit 123, we're on page 42, and the proposed language for
  

21   Section 1051.50(q) will be modified in the second line, we'll
  

22   strike NDSPR and insert what, Mr. English?
  

23       MR. ENGLISH:  NDPSR, which appears correctly five lines
  

24   below.
  

25       JUDGE CLIFTON:  Good.
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 1   BY MR. ENGLISH:
  

 2      Q.  So did we get that?  Okay.  The preferred mechanism
  

 3   would be to get the product price survey to now include a new
  

 4   product, correct?
  

 5      A.  Correct.
  

 6      Q.  And during Federal Order Reform, USDA proposed the new
  

 7   end-product price formulas, and started collecting that kind of
  

 8   data even before Federal Orders were adopted, correct?
  

 9      A.  That's my understanding, yes.
  

10      Q.  And so as I think we actually had some conversation
  

11   some weeks ago now, 7 CFR Part 1170, which is dairy product
  

12   mandatory reporting, is not subject to this kind of formal rule
  

13   making we're doing here, but is subject to Notice and Comment
  

14   rule making, correct?
  

15      A.  That's my understanding, yes.
  

16      Q.  Okay.  So we'll let the lawyers talk about it
  

17   eventually, but there's a mechanism in place if the Department
  

18   wants to move in this direction to start collecting this data.
  

19      A.  I believe there is.
  

20      Q.  Okay.  Now, if for some reason we don't have that data,
  

21   you nonetheless have a proposal written in the language at the
  

22   last sentence to use the Dairy Market News; is that correct?
  

23      A.  Yes.  Right now that is the, as I am aware of, the only
  

24   publicly available reference price for WPC that's available.
  

25   And it is the Central/West WPC 34 price, there is a range, and
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 1   there's also a Mostly.  And my understanding is that in most of
  

 2   the industry works off the average of the Mostly price when
  

 3   they look at examining prices and price tendencies, price
  

 4   trends, and that is quite often, as I have been told by people
  

 5   who are in this business, that's the price that's referenced
  

 6   when people are buying whey.  It's usually off of that price
  

 7   series.
  

 8      Q.  And if one looks at the proposal as submitted to the
  

 9   Department which is part of Exhibit 1, and/or the alternative
  

10   language that was submitted to the Department, this is a lot
  

11   simpler, right?  This is a lot shorter and simpler for
  

12   calculating other solids price?
  

13      A.  I believe it is, yes.
  

14       JUDGE CLIFTON:  And you held up, Mr. English?
  

15       MR. ENGLISH:  Attachment 4.
  

16       JUDGE CLIFTON:  Thank you.
  

17   BY MR. ENGLISH:
  

18      Q.  And it also tracks, obviously somewhat different, but
  

19   it tracks and is more parallel to the language in 1000.50(O),
  

20   which is the other solids price existing in existing Federal
  

21   Orders, correct?
  

22      A.  It's closer, yes, to the language.
  

23      Q.  So let me ask you a few other questions before asking
  

24   for the document to be admitted, and then maybe taking our
  

25   lunch break.
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 1          I want to take you back to page 4 of your testimony.
  

 2   When you quoted from Federal Order Reform and you told the
  

 3   story of how we went from the M-W to the end-product pricing,
  

 4   and you referenced, for instance, sort of the Department's
  

 5   movement towards a national price grid, correct?
  

 6      A.  Correct.
  

 7      Q.  Okay.  It's not, the Dairy Institute does not object to
  

 8   a national price grid, does it?
  

 9      A.  No, I think there's good economic justification for a
  

10   national price grid.
  

11      Q.  But our problem is using a national price grid that is
  

12   based on data that's 19-years old?
  

13      A.  That's part of it.  And based on just the fact that,
  

14   you know, regulation of California wasn't explicitly taken into
  

15   account in setting that price grid.
  

16      Q.  And whatever the lowest price was in the spatial
  

17   analysis in 1996, it's our view, and hopefully there will be
  

18   future testimony on this issue, that it looks more like
  

19   California's the lowest price as you have testified, correct?
  

20      A.  Yes.  I -- that's my belief.  And I have seen earlier
  

21   studies in the interim since Federal Order Reform that would
  

22   suggest that's the case.
  

23      Q.  Anything you would like to add before I move for
  

24   admission of Exhibit 122 and 123?
  

25      A.  I don't believe so.
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 1       MR. ENGLISH:  Your Honor, I move for the admission of
  

 2   Exhibits 122 and 123, and let me just look back at 123 for a
  

 3   moment again, and point out that Table 13 was developed under
  

 4   the direction and control of Dr. Schiek.  That Attachment 1 is
  

 5   official documents of CDFA, the kind of documents we have
  

 6   already seen put in this record.  Attachment 3 is an official
  

 7   document published by the Wisconsin Department of Agriculture,
  

 8   and Attachment 4, of course, is just language that we are
  

 9   proposing.  So I would move the admission of Exhibits 122 and
  

10   123 at this time.
  

11       JUDGE CLIFTON:  Does anyone wish to question either
  

12   Dr. Schiek or Mr. Fish before determining whether you have any
  

13   objection to the admission into evidence of Exhibit 122 or 123?
  

14   No one.  Is there any objection to the admission into evidence
  

15   of Exhibit 122?  There are none.  Exhibit 122 is admitted into
  

16   evidence.
  

17            (Thereafter, Exhibit Number 122, was
  

18            received into evidence.)
  

19       JUDGE CLIFTON:  Are there any objections of the admission
  

20   into evidence of Exhibit 123?  There are none.  Exhibit 123 is
  

21   admitted into evidence.
  

22            (Thereafter, Exhibit Number 123, was
  

23            received into evidence.)
  

24       MR. ENGLISH:  Your Honor, I note that it's about seven
  

25   minutes to 1:00.  And I think that rather than starting
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 1   cross-examination for another reason I'll mention in a second,
  

 2   it would be appropriate to take lunch, and I would point out
  

 3   that Mr. Dolan for Driftwood Dairy managed to, I guess coming
  

 4   from LA was better than coming from San Francisco -- he is here
  

 5   and we would propose that after lunch he go on, and I think
  

 6   that's a little more orderly than continuing these two for 15
  

 7   or 20 minutes, taking lunch, and then putting him on.
  

 8           I think it would make more sense if we come back from
  

 9   lunch, Ms. Vulin will handle his direct examination, and
  

10   obviously the cross will be whatever it is, and then after he's
  

11   completed so that he can hopefully get back to Los Angeles
  

12   tonight, these fine gentlemen can return to the stand.
  

13       JUDGE CLIFTON:  That sounds good to me.  Does anybody have
  

14   anything to bring up before we break for lunch?  Nothing.  It's
  

15   almost 1:00.  Please be back and ready to go by 2:15.  2:15.
  

16       (Whereupon, the lunch recess was taken.)
  

17                            ---o0o---
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1         MONDAY, NOVEMBER 2, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:19.
  

 3   Mr. Dolan, you may come forward.  And the way you get to where
  

 4   I am is back behind you -- you have already figured that out.
  

 5   Welcome.  And you may take either chair.  Very good.  I'll
  

 6   swear you in in a seated.  If you will raise your right hand,
  

 7   please.
  

 8           Do you solemnly swear or affirm under penalty of
  

 9   perjury that the evidence you will present will be the truth?
  

10       MR. DOLAN:  I do.
  

11       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

12   name.
  

13       MR. DOLAN:  Good afternoon.  MY name is Jim Dolan.  It's
  

14   J-I-M, D-O-L-A-N.  I'm here today as a representative of
  

15   Driftwood Dairy --
  

16       JUDGE CLIFTON:  Let me stop you just a minute.  I want to
  

17   recognize also Ms. Vulin.  Ms. Vulin, if you would identify
  

18   yourself.
  

19       MS. VULIN:  Ashley Vulin.
  

20       JUDGE CLIFTON:  And would you like him to just to begin?
  

21                       DIRECT EXAMINATION
  

22   BY MS. VULIN:
  

23      Q.  Yeah.  So Mr. Dolan, you have a statement you have
  

24   prepared to make today?
  

25      A.  Yes, I do.
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 1      Q.  And but not as an exhibit, just some notes prepared for
  

 2   your statement?
  

 3      A.  That's correct.
  

 4      Q.  And one thing you will want to make sure, it is natural
  

 5   in conversation to talk over each other a little bit, but you
  

 6   will want to wait until I'm done so the court reporter can get
  

 7   me down before she begins writing your answer.  So nice and
  

 8   slowly, you will read your statement into the record, please.
  

 9      A.  Okay.
  

10      Q.  Thank you.
  

11      A.  Good afternoon.  My name is Jim Dolan and I'm here
  

12   today as a representative of Driftwood Dairy, a regional fluid
  

13   milk bottling plant located in El Monte, California.  Driftwood
  

14   Dairy was purchase by my family 69 years ago.  Driftwood is now
  

15   owned by the Driftwood Dairy Holding Corporation.
  

16          I began working full-time in Sacramento for Crystal
  

17   Cream and Butter Company.  When I began working at the family
  

18   creamery in El Monte, we owned and milked cows, as well as
  

19   bottling milk.  We sold the cows in the mid-1980's.  Today we
  

20   service mostly schools, institutions, hospitality customers,
  

21   and the ingredients side the business that is the food business
  

22   that takes dairy ingredients to, as part of their ingredients,
  

23   and we fill those needs.
  

24      Q.  What other products do you specifically sell,
  

25   Mr. Dolan?
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 1      A.  We also sell juice products and we sell ice cream mix.
  

 2      Q.  And what fluid milk products do you sell?
  

 3      A.  Basically, all your Class I dairy products.
  

 4      Q.  Thank you.
  

 5      A.  We have very little resale trade, retail trade.
  

 6   Driftwood's marketing area covers pretty much the entire
  

 7   Southern California region from Lancaster on the Northeast,
  

 8   Banning on the Southeast, San Diego and Ventura.  We have
  

 9   served, I have served on the CDFA Advisory Committee and also
  

10   served several terms as a member of the Milk Producers Security
  

11   Trust Fund and Advisory Board.  I am here today to support the
  

12   proposal submitted by the Dairy Institute, Proposal Number 2.
  

13           The largest segment of our business is schools.  That
  

14   business is driven by competitive bidding, making it very cost
  

15   sensitive.  The ability to win customers in this highly
  

16   challenging market, makes it critical that Driftwood be able to
  

17   purchase our full, bulk milk supply in efficient and timely
  

18   manner, at price levels that allow us to be successful in the
  

19   current California State Marketing Order has been able to
  

20   perform satisfactory to meet our fluid milk needs.  Therefore,
  

21   if a Federal Marketing Order is designated for California, it
  

22   is imperative that it contain the performance standards that
  

23   guarantee the Class I market continues to be served as
  

24   efficiently as now.  We do not believe that the Cooperatives'
  

25   proposal contains the performance standards necessary to
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 1   adequately serve the California price market.
  

 2      Q.  The California class --
  

 3      A.  Class I market, I'm sorry.
  

 4      Q.  Thank you.
  

 5      A.  To further equalize the State fluid price market,
  

 6   Driftwood also supports regulation of California exempt
  

 7   producer distributors as contained in Proposal 1 and
  

 8   Proposal 2.
  

 9           Class I sales have been declining in the past few years
  

10   under pressure from competing beverage such as soy, almond,
  

11   coconut, and a host of other substitutes.
  

12      Q.  And those sales haven't been declining just in the last
  

13   few years, but in the last few decades?
  

14      A.  Decades, yes.  Added pressure also goes -- added
  

15   pressure from increased price levels and potential disruption
  

16   of the supply of the Class I market due to a lack of
  

17   performance standards will not help to stop the beverage
  

18   reverse of this trend.  In fact, we believe more efforts should
  

19   be made to expand Class I sales.
  

20          Driftwood's serving our regional schools is on the
  

21   front lines and is working to gain those lifelong customers.
  

22   The message that Driftwood would like to leave today is that no
  

23   regulated milk marketing program will be successful in the
  

24   long-run unless our customers are served and satisfied.  That
  

25   is the most important job for all of us, no matter what
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 1   position we feel along the supply chain.
  

 2          Thank you for this opportunity to provide our statement
  

 3   for the hearing.
  

 4      Q.  Thank you, Mr. Dolan.  So as a Class I handler, you
  

 5   have to pay the highest price for the milk you purchase?
  

 6      A.  Yes, we do.
  

 7      Q.  And you're not allowed to depool that milk, are you?
  

 8      A.  No.
  

 9      Q.  So really the only benefit or the only tool you have to
  

10   ensure that you are able to serve the Class I markets are
  

11   performance standards?
  

12      A.  That's correct.
  

13      Q.  And it looks like you have been working really hard in
  

14   order to grow the Class I market, particularly amongst youth?
  

15      A.  Yes, we have.
  

16      Q.  And that seems to be an important thing if we're trying
  

17   to grow a population of children into adults who are used to
  

18   drinking fluid milk?
  

19      A.  That's correct.
  

20      Q.  And in order to ensure that these contracts are always
  

21   going to be met for places like schools that can't have an
  

22   interruption in their milk supply, you need the ability to
  

23   ensure that you have a dedicated, constant stream of fluid
  

24   milk?
  

25      A.  Yes, we do.
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 1      Q.  And you think that that's best served through the
  

 2   performance standards.
  

 3      A.  That's, that is correct.
  

 4      Q.  Is there anything else you would like to add,
  

 5   Mr. Dolan?
  

 6      A.  Not right at the present time, no.
  

 7      Q.  Okay.  Thank you.
  

 8       JUDGE CLIFTON:  Thank you.  Would you spell El Monte for
  

 9   me.
  

10       MR. DOLAN:  E-L, M-O-N-T-E.
  

11       JUDGE CLIFTON:  Now, I recognize the general area in
  

12   Southern California that you serve.  Is your plant located
  

13   right in El Monte?
  

14       MR. DOLAN:  Yes, it is.
  

15       JUDGE CLIFTON:  El Monte.
  

16       MR. DOLAN:  Right.  We're 13 miles straight east of
  

17   downtown Los Angeles.
  

18       JUDGE CLIFTON:  Wow.  All right.  And it's just one plant?
  

19       MR. DOLAN:  Yes.
  

20       JUDGE CLIFTON:  And what products do you place in the
  

21   schools if you are successful with your bid?
  

22       MR. DOLAN:  Basically we have milk, the regular milk,
  

23   reduced fat milk, lowfat milk, skim milk, nonfat chocolate
  

24   milk.
  

25       JUDGE CLIFTON:  What size containers is that in?
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 1       MR. DOLAN:  Basically, half pints.
  

 2       JUDGE CLIFTON:  Half pints.  And how much of your business
  

 3   is school business?
  

 4       MR. DOLAN:  About 40 percent.
  

 5       JUDGE CLIFTON:  I'm sure the bidding to obtain those
  

 6   contracts is extremely competitive.
  

 7       MR. DOLAN:  Yes, it is.
  

 8       JUDGE CLIFTON:  All right.  Ms. Vulin?
  

 9   BY MS. VULIN:
  

10      Q.  So one more question, Mr. Dolan.  How many employees do
  

11   you have in your company?
  

12      A.  Approximately 250.
  

13      Q.  250.  And are they all located at the plant in
  

14   El Monte?
  

15      A.  Yes.
  

16      Q.  Thank you.
  

17       JUDGE CLIFTON:  Who next has questions for Mr. Dolan?
  

18   Welcome.  I didn't identify you this morning.
  

19       MS. OLIVER THOMPSON:  I just arrived right before lunch
  

20   break.
  

21       JUDGE CLIFTON:  Very good.  Welcome.
  

22                        CROSS-EXAMINATION
  

23   BY MS. OLIVER THOMPSON:
  

24      Q.  Megan Oliver Thompson.
  

25          Good afternoon, Mr. Dolan.
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 1      A.  Good afternoon.
  

 2      Q.  I'm one of the Attorneys representing the Cooperatives
  

 3   for Proposal Number 1.  Just a couple questions for you.
  

 4          You understand there are no performance standards under
  

 5   California law as it stands right now; is that right?
  

 6      A.  There -- there are call provisions that makes milk
  

 7   available in case it's not.
  

 8      Q.  Okay.  So there is a call provision under California
  

 9   law, correct?
  

10      A.  Yes.
  

11      Q.  But no performance standards per se, correct?
  

12      A.  Per se, there's not.
  

13      Q.  And the call provision is has not been used?
  

14      A.  It has not been needed.
  

15      Q.  And hasn't been used, right, therefore?  Okay.
  

16          Thank you.
  

17       JUDGE CLIFTON:  Who else has questions for Mr. Dolan?
  

18   Ms. Taylor?
  

19                        CROSS-EXAMINATION
  

20   BY MS. TAYLOR:
  

21      Q.  Good afternoon, Mr. Dolan.
  

22      A.  Good afternoon.
  

23      Q.  This is Erin Taylor.  I'm with the US Department of
  

24   Agriculture.  I want to thank you on behalf of the Department
  

25   for coming out today and expressing the views of your company.
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 1   I just have a few quick questions.
  

 2          You have 250 employees, but just for the record, could
  

 3   you give us an approximate size of your business, how many
  

 4   pounds of, how much milk do you process a month?
  

 5      A.  We -- our sales are about a little over a hundred
  

 6   million a year.
  

 7       JUDGE CLIFTON:  A hundred million what?
  

 8       MR. DOLAN:  Dollars.
  

 9   BY MS. TAYLOR:
  

10      Q.  And since, just, I want to make sure the record's clear
  

11   in your two main points, since we don't have an exhibit.  But
  

12   your main point for supporting Proposal 2, if I'm correct, was
  

13   you believe that performance standards are necessary to
  

14   guarantee that the Class I market is served?
  

15      A.  Yes.  Most of your market, your supplies are leaving
  

16   Southern California, which is becoming, which is a deficit
  

17   area, and so we need something to incentivize the movement to
  

18   Southern California for Class I.
  

19      Q.  Okay.  And currently the transportation credit and
  

20   allowance program in California helps cover some of those
  

21   costs?
  

22      A.  Yes.
  

23      Q.  Okay.  And another point you raised was that you want
  

24   to regulate exempt producer distributors.  Did I write that
  

25   down correctly?
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 1      A.  That's just to level the price of milk.
  

 2      Q.  Okay.  Can you just elaborate for the record a little
  

 3   bit more about why you want them?  I assume when you are saying
  

 4   that, is that you want the 3 million pound producer-handler
  

 5   limit as in all other Federal Orders that has also been
  

 6   proposed as part of Proposal 2?
  

 7      A.  Yes.
  

 8      Q.  Okay.  And could you, just so the record is clear,
  

 9   elaborate on why you feel that is necessary?
  

10      A.  Well, we compete with producer distributors in our
  

11   business, and we'd just like to compete on a level playing
  

12   field with the price of milk, price of raw milk.
  

13      Q.  And you feel they have some advantage?
  

14      A.  If they are not, if they are not regulated, yes, they
  

15   would.
  

16      Q.  And they currently do?  I'm trying to -- do they
  

17   currently have one under the California --
  

18      A.  They are partially regulated now.
  

19      Q.  Okay.  That's it.  Thank you.
  

20       JUDGE CLIFTON:  Who else has questions for Mr. Dolan?
  

21   Mr. Beshore, might you have questions for this witness?
  

22       MR. BESHORE:  I do not have any questions for Mr. Dolan.
  

23       JUDGE CLIFTON:  All right.  Thank you very much.  Is there
  

24   any redirect, Ms. Vulin?
  

25       MS. VULIN:  No thank you, your Honor.
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 1       JUDGE CLIFTON:  All right.  Thank you so much, Mr. Dolan, I
  

 2   very much appreciate your being here.  We'll now invite our
  

 3   team of Dr. Schiek and Mr. Fish.
  

 4       MR. ENGLISH:  And this is Chip English.  And they are
  

 5   available for further examination.
  

 6       JUDGE CLIFTON:  Who would like to ask the first
  

 7   cross-examination questions of either Dr. Schiek or Mr. Fish?
  

 8   Mr. Vetne, we would appreciate someone going first.  I know
  

 9   there's a lot of material here.
  

10                        CROSS-EXAMINATION
  

11   BY MR. VETNE:
  

12      Q.  John Vetne.  Representative for Hilmar Cheese Company.
  

13   Thank you very much, gentlemen.
  

14           I think either one of you that has an answer can
  

15   answer, and if one of you thinks the other one's answer is
  

16   incomplete, jump in.
  

17           All right.  Start with you, Dr. Schiek, and I think
  

18   I'll direct my questions to you.
  

19           Much of the data, Dr. Schiek, that you rely on for
  

20   product prices, as well as manufacturing costs or make
  

21   allowances, is derived from material that is reported or has
  

22   been at some point, reported by CDFA, correct?
  

23      A.  That's correct.
  

24      Q.  Okay.  And some of the prices that you have averaged
  

25   includes historical average of prices that will not be reported
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 1   in the future, correct?
  

 2      A.  Correct.
  

 3      Q.  Okay.  And the manufacturing allowances, the
  

 4   manufacturing allowances are derived exclusively from CDFA
  

 5   periodic audited surveys of manufacturing costs at California
  

 6   plants, correct?
  

 7      A.  Correct.
  

 8      Q.  Okay.  Now, you are aware that periodic survey of
  

 9   manufacturing costs is not something that is routinely done by
  

10   USDA, correct?
  

11      A.  Correct, I'm aware of that.
  

12      Q.  You are aware of that.  There have been a few hearings
  

13   since 2000 concerning manufacturing costs, but for those, the
  

14   industry gathered what they could and presented them at
  

15   hearings.  Did you -- let me precede that.  Did you attend any
  

16   of those hearings, Federal manufacturing cost hearings or were
  

17   you aware of them and reviewed what happened?
  

18      A.  I did attend the one in early 2000 after Federal Order
  

19   Reform came into effect, and testified there about the CDFA
  

20   manufacturing costs.  And I'm aware that there have been other
  

21   hearings to look at what the manufacturing costs are, what the
  

22   make allowances should be.
  

23      Q.  Okay.  If a Federal Milk Order were to come to
  

24   California, do you believe that there would be a need for, in
  

25   the future, the kind of information on manufacturing costs that
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 1   heretofore CDFA has provided by survey and audit of California
  

 2   plants?
  

 3      A.  I do.  I think if you are going to use an end-product
  

 4   formula for pricing, it is desirable, probably almost essential
  

 5   I would say, essential to have manufacturing costs that are as
  

 6   current as possible and updated frequently.
  

 7      Q.  Okay.  And taking that one step further, do you believe
  

 8   that continuing the kind of survey that CDFA has done in the
  

 9   past would be a good and reasonable, if not necessary,
  

10   expenditure of the assessments levied by USDA to make the
  

11   markets work, to run the program?
  

12      A.  Yeah, I would agree with that.  I think that would be a
  

13   good use of funds.
  

14      Q.  Okay.  Let me go back, then, to prices I started with
  

15   and digressed.  Some of the prices that have been used, average
  

16   range, to impute a geographic relationship between California
  

17   and other places, but as time goes by, that averaged price will
  

18   be less and less useful, correct?
  

19      A.  Specifically the average prices that I'm reporting
  

20   today?
  

21      Q.  Yes.
  

22      A.  Yes.
  

23      Q.  Plants, for example, the number of plants that are
  

24   available to report, the geographic distribution of production
  

25   may change in the future, correct?
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 1      A.  Correct.
  

 2      Q.  And with a differing geographic distribution of
  

 3   production, you may get a different price surface, correct?
  

 4      A.  Correct.
  

 5      Q.  Okay.  Would you agree with me that if the usefulness
  

 6   of average prices, as you have presented, comes into question,
  

 7   but prices can be surveyed and averaged someplace, that an
  

 8   alternative method that might be considered would be to impute
  

 9   the value back to California or back to the west by surveying
  

10   transportation costs instead, and using survey transportation
  

11   costs to impute a value at a location different from the
  

12   location where survey prices are available?
  

13      A.  Yes, I do think transportation costs are a key factor
  

14   in terms of determining the spatial value, location value.  Of
  

15   course, changes as you mentioned earlier, in production, plant
  

16   capacity at different locations can also affect that value.
  

17   But transportation is one of the key components that changes,
  

18   can change rapidly.
  

19      Q.  And, in fact, an FOB California plant price that has
  

20   been used by CDFA for several products is, in effect, a survey
  

21   price that reflects transportation costs to the consuming part
  

22   of the country where the demand is the greatest?
  

23      A.  It certainly reflects transportation costs, yes.
  

24      Q.  Okay.  I just, I took my calculator out and calculated
  

25   one number, I don't want to go through it for all the other
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 1   products, but when I looked at the return on investment for
  

 2   butter, in the CDFA manufacturing cost survey, just under 9,
  

 3   just under .9 cents, or just above, less than a penny per
  

 4   pound, and that was for 2013.  Then I looked back at prices for
  

 5   2013, they range about a $1.50 a pound, more or less.  That's a
  

 6   return on investment of 6/10's of one percent of the sale price
  

 7   of the product.  That seems pretty narrow, pretty small return
  

 8   on investment at the manufacturing source.
  

 9          Is there some reason why USDA or CDFA should target a
  

10   small return on investment when, when the process is
  

11   essentially one of great regulation?  Return on investment from
  

12   the price of the product to the cost of the ingredients?
  

13      A.  I don't think there's a reason to target a small return
  

14   on investment.  Probably, it bears kind of repeating of how the
  

15   return on investment is calculated under this cost survey.
  

16           They look at the net book value of the assets and apply
  

17   the corporate Moody's BAA Corporate Bond Index, and that rate,
  

18   or I should say the actual amount of the return on investment
  

19   on a per pound of product basis, is going to vary depending on
  

20   the book value of the asset.  So where you have old plants, you
  

21   could, you would have a lower return on investment number as
  

22   part of the cost.
  

23      Q.  So if the survey population were a population where the
  

24   plants are newer, the return on investment would reasonably be
  

25   higher then, correct?
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 1      A.  Yes, that number would be higher, that's correct.
  

 2      Q.  Okay.  And at least in, maybe I'm wrong about this, but
  

 3   my sense of information at this hearing is that there's at
  

 4   least one product line in which there are a number of plants
  

 5   that are fairly new and innovative and expensive, and that
  

 6   would be whey products.
  

 7      A.  Yeah, the whey products, and I'll be honest, I don't
  

 8   know the age of the whey plants and how new they are.
  

 9   Typically cheese plants in California, particularly the larger
  

10   ones who invested more because of the volumes that they deal
  

11   with, that make those investments feasible, are pretty good at,
  

12   pretty good is not really the right word.  They frequently
  

13   reinvest in those operations.  So they will update the
  

14   equipment, they will update the processes, they will try to
  

15   make the, improve efficiencies and things by investing more.
  

16   So that's kind of a continual process is how I see it.  Some of
  

17   the older plants, at least in the history of California,
  

18   somebody will build a plant, and you know, if you are going to
  

19   keep that plant going as an ongoing business and concern,
  

20   continual reinvestment is usually needed to keep up to spec, to
  

21   keep the quality and expectations of customers in the
  

22   marketplace.
  

23      Q.  Okay.  So I'm inferring, and I'm asking if you agree
  

24   with me, that if a make allowance, manufacturing cost allowance
  

25   produces a result that relies either on aging plants or a very
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 1   small return on investment, that that, in fact, will tend to
  

 2   discourage reinvestment and improvement of existing plants so
  

 3   that cheese can be produced more efficiently and the market can
  

 4   be served better to clear the market, correct?
  

 5      A.  Yeah.  I would agree with that statement.  I think if
  

 6   you are, if you are looking at an industry that has old plants,
  

 7   and therefore, calculating return on investment this way,
  

 8   results in a low number.  You can make the argument from a
  

 9   policy perspective, but I think that that's an industry that's
  

10   probably in need of investment, and by having a lower return on
  

11   investment number in the cost structure, or at least in the
  

12   make allowance, there is probably less incentive to invest.
  

13   Obviously less margin, less incentive to invest.
  

14       JUDGE CLIFTON:  If I could interrupt, Mr. Vetne.  I would
  

15   like Dr. Schiek, on page 9 of Exhibit 123, just to read into
  

16   the record again that full statement of what return on
  

17   investment is.  All the words of it.
  

18       DR. SCHIEK:  Sure.  So reading from the bottom of page 9 of
  

19   Exhibit 123, Return on Investment:
  

20           Calculated by subtracting accumulated depreciation from
  

21   the original cost of the assets, with the remaining book value
  

22   multiplied by Moody's "BAA" that's in quotes, Corporate Bond
  

23   Index.
  

24       JUDGE CLIFTON:  Thank you.  That's exactly what you were
  

25   talking about, but I just wanted to remind everything that it
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 1   is clearly defined.
  

 2   BY MR. VETNE:
  

 3      Q.  Okay.  Let's get a little more information on what
  

 4   Moody's Bond Index is.  Looking at Moody's Bond Index produces
  

 5   an interest rate; is that correct?
  

 6      A.  That's my understanding, yes.
  

 7      Q.  Okay.  And a fairly conservative interest rate.
  

 8      A.  "BAA" bond rating is not the most conservative.  It is
  

 9   not the least conservative, either.
  

10      Q.  Okay.  Okay.  Here's Mr. Fish is sitting up there
  

11   without anything to do for awhile, so this might be directed
  

12   more towards you, Mr. Fish.
  

13           The plants, the whey plants in Wisconsin that
  

14   specialize in whey products that aggregate whey from, as from
  

15   cheese plants, take the byproduct, do many of those produce
  

16   more than one whey product in their plant?
  

17      MR. FISH:  In some cases.
  

18      Q.  In some cases?  So the plants are capable of adjusting
  

19   from one whey protein concentrate product to another, or from a
  

20   whey protein concentrate to a whey protein isolate, as the
  

21   market for those individual products might signal, like,
  

22   protein may be achieve its highest value if sold in WP 80 or
  

23   whey protein isolates, so the plants can select the highest and
  

24   best use of the whey stream in the marketplace.  Is that
  

25   something that happens at some plants in Wisconsin?
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 1      A.  I would answer that by saying, in some cases that's
  

 2   true, in a number of other cases it's not.
  

 3      Q.  It's not because some plants just produce one --
  

 4      A.  Correct.
  

 5      Q.  -- kind of whey product?  Okay.
  

 6       JUDGE CLIFTON:  You were nodding yes when he finished his
  

 7   question.  You were nodding yes.  The court reporter can't take
  

 8   down a nod.
  

 9       MR. FISH:  Yes.
  

10   BY MR. VETNE:
  

11      Q.  The plants that have the flexibility to produce one or
  

12   more alternative products, are they plants that, that produce
  

13   the concentrated whey protein products rather than dry whey, or
  

14   are there some that do both?
  

15      A.  There are some plants that have the capability to do
  

16   both.
  

17      Q.  Okay.  So for either one of you, the marketing of some
  

18   form of concentrated wet whey is an unregulated commercial
  

19   transaction, correct?  In the federal system, correct,
  

20   Mr. Fish?
  

21      A.  Selling liquid whey?
  

22      Q.  Yes.
  

23      A.  Yes.
  

24      Q.  And in the state system, Dr. Schiek?
  

25       DR. SCHIEK:  Yes.
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 1      Q.  Okay.  And for that unregulated transaction of
  

 2   unregulated raw product, the buying market decides what to do
  

 3   with them, what to do with that product, correct?  That would
  

 4   be the receiving plant, whether they have multiple choices or
  

 5   not, it's the buyer that decides what to do with it, correct?
  

 6       MR. FISH:  Correct.
  

 7      Q.  And isn't this a bit like the M-W used to work?
  

 8   Manufacturers in Minnesota and Wisconsin would buy milk, and in
  

 9   the aggregate, decide what to do with it?  What kind of cheese
  

10   to make, what kind of product, nonfat dry milk, butter, cheese?
  

11   Eventually it became mostly cheese, but wouldn't it work sort
  

12   of the same way?  You have unregulated raw ingredient put into
  

13   a product and you try to assess the value of the raw ingredient
  

14   based upon how that is used?  Isn't that somewhat like the M-W
  

15   used to work?
  

16       DR. SCHIEK:  I'm not as, I would say familiar with those
  

17   transactions in Minnesota and Wisconsin in terms of purchases
  

18   of Grade B milk, but what -- what you are describing would seem
  

19   to fit the situation.
  

20      Q.  Okay.  And then I have, let's see, one more.  For the
  

21   whey factor, Dr. Schiek, you propose a calculated floor and
  

22   calculated ceiling.  My question to you is, have you looked at
  

23   that to see if they balance out?  The number of times you might
  

24   encounter a ceiling and a floor so that nobody is left holding
  

25   too much of the bag?
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 1      A.  So, yeah, we did look at that, and the number, the one
  

 2   that we proposed, the formula that's in our alternative
  

 3   proposal, I believe hit, during the five-year period that we
  

 4   looked at, which I believe went through August of this year, we
  

 5   did have, over that period, nine months where it hit the
  

 6   ceiling of $1.50 a hundredweight value of skim whey, and then
  

 7   nine months where it hit the floor of 25 cents.
  

 8      Q.  Awesome.
  

 9      A.  Well, yeah.
  

10      Q.  So at least we have a number of months balanced there.
  

11      A.  Yeah.  And so, you know, what we're trying to achieve
  

12   there is a number for plants that really aren't able to recover
  

13   very much value for their whey, if any.  If whey prices really
  

14   take off and get very high, that can create a very difficult,
  

15   if not untenable, financial position, squeeze, on those cheese
  

16   makers.  So the idea of the ceiling is that there's a limit to
  

17   how high it will go to kind of blunt the impact on cheese
  

18   makers of that type in high whey markets.  And then it seems
  

19   appropriate if you are going to have a ceiling, to have a
  

20   floor, so that when whey markets collapse there is some
  

21   downside protection at least at some level, on the down side
  

22   for producers.
  

23      Q.  Okay.  For those cheese plants that a majority of
  

24   cheese plants perhaps or minority of milk, but for those cheese
  

25   plants that don't have whey processing, their means of
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 1   recovering the cost of disposal of whey, or the imputed, but
  

 2   non-existent revenue stream that they get from whey that is
  

 3   imputed in the regulated price, their way of addressing that is
  

 4   to put that cost or that charge into their cheese price.
  

 5   That's the only place they can recover it from the market,
  

 6   correct?
  

 7      A.  If they are going to recover it, that would be the
  

 8   place where they could recover it.  If it's an option to do it.
  

 9      Q.  Yes, if that's an option.  But there's a limit for
  

10   that, because whatever cheese they produce is coming into the
  

11   marketplace, national marketplace, and there are others that
  

12   produce cheeses of that kind or similar kinds that compete with
  

13   their product?
  

14      A.  That's correct.  We had testimony from a cheese maker
  

15   at, I believe it was the hearing on 4b pricing and whey in
  

16   2007.  And his point was, you know, even though he was a
  

17   specialty cheese maker, I believe he was making fresh
  

18   Mozzarella.  That he faced limits in terms of how much he could
  

19   pass onto customers.  Meaning that fresh Mozzarella, I think he
  

20   said one of the biggest uses of fresh Mozzarella was in
  

21   restaurants with the salad bars.  And his comment was, if my
  

22   price for fresh Mozz gets too high, or if the price for fresh
  

23   Mozz gets too high, they simply remove it from the salad bar
  

24   and put at another product in there, bacon bits, or whatever
  

25   the other, you know, some sort of alternative product to entice
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 1   consumers.  So that was his example anyway.
  

 2      Q.  Okay.  When you referred to we, hearing, and 2007, you
  

 3   were referring to we here in California to a hearing before
  

 4   CDFA in 2007, the record for which, and decisions for which,
  

 5   are available on the CDFA website in their hearing matrix page,
  

 6   which has the hearings listed chronologically most recent on
  

 7   top, correct?
  

 8      A.  That's correct.
  

 9      Q.  Thank you.
  

10       JUDGE CLIFTON:  Mr. Beshore?
  

11                        CROSS-EXAMINATION
  

12   BY MR. BESHORE:
  

13      Q.  Marvin Beshore.
  

14          Good afternoon, gentlemen.
  

15      A.  Good afternoon.
  

16      Q.  Probably going to jump around in some irrational
  

17   fashion from topic to topic here, but I do have a couple
  

18   questions, a couple topics I want to pursue with you.  And I
  

19   think I only have one question or set of questions for
  

20   Mr. Fish, so I'll start and get those out of the way.
  

21           In your -- in your operations here in California, you
  

22   purchase milk from both independent producers and cooperatives
  

23   I understand; is that correct?
  

24       MR. FISH:  That's correct.
  

25      Q.  Okay.  And you pay, without getting into the level, you
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 1   pay some level of premium to those producers and cooperatives
  

 2   for your milk supply?
  

 3      A.  That's correct.
  

 4      Q.  Okay.  Now, there's been some testimony from, recently,
  

 5   from a Hilmar witness in particular, that there were
  

 6   occurrences in California in 2007 and 2015, I think if I have
  

 7   got the dates about right, when milk was shipped out of
  

 8   California, they had to ship milk out of California and perhaps
  

 9   others did.  Although there was capacity in state, it was not
  

10   willing capacity.  So you weren't here for that testimony, but
  

11   the, my understanding was that there was capacity, but nobody
  

12   wanted the milk.  The people with capacity didn't want the
  

13   milk.  Was Saputo in that circumstance during any periods of
  

14   time during those periods of time, say in 2007 or 2015, when
  

15   you had capacity, you knew there was a glut of milk in the
  

16   state, people were offering you milk and sending it
  

17   out-of-state, but you didn't, your capacity wasn't willing to
  

18   accept the milk?
  

19      A.  2007 pre-dates me in terms of my responsibilities.  In
  

20   2015?
  

21      Q.  Yeah, I think it was 2015 that was referenced.
  

22      A.  We process -- fortunately, our plants are extremely
  

23   busy, so we process, we have full supply contracts with two of
  

24   the larger co-ops and a producer base of our own, so to my
  

25   knowledge, I have no knowledge of milk leaving the state.
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 1      Q.  Okay.  And there's never been a time when Saputo had
  

 2   capacity to process but you weren't willing to process
  

 3   available milk with your capacity?
  

 4      A.  Not that I'm aware of.
  

 5      Q.  Okay.  So Dr. Schiek, at one of the last questions you
  

 6   addressed in response to questions from Mr. English, and this
  

 7   was after your prepared statement.  Let me see if I got it
  

 8   right.  Something to the effect you have no objection to a
  

 9   national hearing or a national price system for a Federal Order
  

10   manufactured class prices.  Did I get that right or wrong or
  

11   mix it up or down?
  

12       DR. SCHIEK:  I think you are -- I guess I'm not sure.  I
  

13   think what I was, we were talking about was this idea of a
  

14   national price surface or price grid as some have called it.
  

15   And the question was, are we saying, does Dairy Institute
  

16   believe that there is or should be a national price surface or
  

17   a system of prices.  And we're not objecting, I think the
  

18   answer was, we're not objecting to a system of prices, the
  

19   question is, what those prices look like.  Are the ones
  

20   currently employed in California, the right prices.
  

21      Q.  Okay.  So national system of prices implies to me, a
  

22   national policy regarding pricing.  Is that fair?
  

23      A.  I suppose the system would be the result of a policy
  

24   decision, so yeah.
  

25      Q.  Okay.  And presently, you are aware, of course, that
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 1   the policy decision, very explicit policy decision by USDA with
  

 2   respect to Class III and Class IV prices, Class II prices for
  

 3   that matter in the Federal Order system, is that there should
  

 4   be one uniform national price for those classes of milk?
  

 5      A.  I'm aware that there's one uniform price for those
  

 6   classes of milk, yeah.
  

 7      Q.  But you are also aware that that's an explicit policy
  

 8   adopted, or I would say articulated, articulated by USDA in the
  

 9   pricing decisions.
  

10      A.  Yes.
  

11      Q.  And you, do you disagree with that policy articulation?
  

12      A.  I think for the Federal Orders as they exist, that
  

13   policy is probably defensible.  I think when you talk about
  

14   expanding into an area that hasn't previously been regulated, I
  

15   think you have to look at it again.
  

16      Q.  Okay.  So you are, the policy that you are endorsing
  

17   today, and in this hearing in Proposal 2, is that there would
  

18   be one price for the presently existing ten Federal Orders,
  

19   including the Order in Arizona, and the Order, Pacific
  

20   Northwest Order including Oregon, Washington, there would be
  

21   one price for those Orders, then there would be another lower
  

22   price for California?
  

23      A.  So that is the result of our proposal, so, yes.  But I
  

24   would say that this is a California hearing, and that's the
  

25   only thing open for consideration.  My view would be that it
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 1   would, it would be appropriate to look at the whole national
  

 2   pricing surface if you are going to bring California into the
  

 3   Federal Order system.
  

 4      Q.  So you would, agree then, that the prices in the system
  

 5   for manufactured milk products for Class II, III, and IV, that
  

 6   those prices should be evaluated in the national hearing?
  

 7      A.  I do believe that the overall price system probably
  

 8   would be evaluated in a national hearing.  It would be more
  

 9   efficient than doing it case-by-case.  But I also believe, so
  

10   the answer is yes, it probably should be evaluated in a
  

11   national hearing.  But I also believe that since we're in a
  

12   California hearing and we're promulgating a California Order,
  

13   we ought to set a price that is correct and right for this
  

14   order.
  

15      Q.  Okay.  When you are -- you have referenced a number of
  

16   places to the use of, use of averaging and coming up with
  

17   regulatory, the factors in regulatory policies, correct?
  

18      A.  Correct.
  

19      Q.  Okay.  And you have indicated that, you know, that
  

20   obviously means some transactions are going to have higher
  

21   prices and some are going to have lower prices, and so some
  

22   participants are going to experience, you know, different
  

23   circumstances with respect to those price formulas, correct?
  

24      A.  Correct.
  

25      Q.  And is it your, is it your testimony, then, that, and
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 1   your position that notwithstanding national average product
  

 2   prices, California should have the lowest price in the national
  

 3   grid for manufactured milk, for milk used for manufactured
  

 4   products?
  

 5      A.  Yes, I think that's my assertion.
  

 6      Q.  Okay.  You understand that the current, the prices in
  

 7   the current Federal Order system are averages based on
  

 8   California prices, as well as prices in the rest of the
  

 9   country?
  

10      A.  I understand that the NDPSR price surveys include
  

11   California in there, so California is part of the calculation.
  

12      Q.  And since we don't know, the NDPSR doesn't release
  

13   regional prices, regional components, or statewide components,
  

14   we don't know whose high, for certain, with certainty, who is
  

15   high, who is low, or where those, how those prices are made up?
  

16      A.  We don't know that from the NDPSR survey, that's
  

17   correct.
  

18      Q.  By the way, the NPDSR survey, those prices, the
  

19   products used in that survey are different products than some
  

20   of the products that you recommend using for prices in the
  

21   Proposal 2, are they not?
  

22      A.  I believe the cheddar price is a block barrel weighted
  

23   average, with a conversion of the barrel price by adding 3
  

24   cents a pound.  And we're advocating using a block only price
  

25   because that's the majority, the great majority of cheddar
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 1   cheese made in California is cheddar block.
  

 2      Q.  And -- okay.  So there's a difference in the block, in
  

 3   the cheddar price series.  There's also a difference in the
  

 4   specifications for the powder prices, are there not?
  

 5      A.  Yes, there is.  The CWAP price has products that has
  

 6   been priced as long as 150 days, going back 150 days.
  

 7      Q.  Which is different than the NDPSR?
  

 8      A.  That's correct.
  

 9      Q.  Okay.
  

10       JUDGE CLIFTON:  Help me with the initials on what you just
  

11   said, CWAP.
  

12       DR. SCHIEK:  So the CWAP is the California Weighted Average
  

13   Price for nonfat dry milk in California.
  

14       JUDGE CLIFTON:  Simple.
  

15   BY MR. BESHORE:
  

16      Q.  Let me go to a couple of questions with respect to whey
  

17   pricing.  On the top of page 12 of Exhibit 122, I believe you
  

18   reference that a cheese maker can experience margin squeezes
  

19   when dry whey prices and WPC 34 prices are not aligned; is that
  

20   correct?
  

21      A.  That is on page 12, yes.
  

22      Q.  Okay.  That works both ways, does it not?
  

23      A.  It does.
  

24      Q.  So that sometimes there's a squeeze and sometimes
  

25   there's an up, and a profit, maybe a windfall, I don't know.

5645



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII

 1      A.  Yeah.  I don't really know if there's a windfall or a
  

 2   loss, but I do know the margins will probably expand and
  

 3   contract, depending on the relationship of those prices if the
  

 4   product price of what they are selling the whey for is based on
  

 5   WPC and the milk cost is based on dry whey.
  

 6      Q.  Okay.  So with respect to your formula, or the maybe
  

 7   the alternative formula which is Attachment 4 to Exhibit 123,
  

 8   you know, as I understand it, you are coming up with a value of
  

 9   protein, a gross value of protein based on the WPC prices,
  

10   which you would hope to have available through a new AMS price
  

11   survey, correct?
  

12      A.  That would be the preferred price series.
  

13      Q.  And then you're basically coming up with a net value by
  

14   drying that product, converting it to a dry product, using a
  

15   make allowance for drying, correct?
  

16      A.  Correct.
  

17      Q.  So if you are ending up with a price based on dry whey,
  

18   why don't you just, why -- seems like dry whey would be the,
  

19   you already have a price for dry whey.
  

20      A.  Yeah.  That's a good question, Mr. Beshore.  And so
  

21   yeah, we do have a price for dry whey.  And I think the
  

22   explanation is that we're trying to back into a value for, that
  

23   plants selling liquid whey would receive for the product they
  

24   sell, based on some measure of the value to the buyer.  So
  

25   we're, you know, that's why said, I think our preferred method,
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 1   if we could do it, would be to survey prices being paid for
  

 2   liquid whey.  That would be the cleanest and the straightest
  

 3   way to get at it.  And if USDA were able to undertake such a
  

 4   survey, I think that would be a good thing and a good way to
  

 5   get at the underlying value of whey to cheese makers,
  

 6   particularly smaller cheese makers that don't have the scale or
  

 7   the ability to manufacture products.  But if that's not
  

 8   available, then what we we're trying to do is figure out --
  

 9   okay.  Somebody who's buying liquid whey has an economic value
  

10   in mind that allows them to bid for that whey.  And, you know,
  

11   I think maybe Mr. Fish can give a little more color to this
  

12   because he's much more knowledgeable about this area than I am.
  

13   But the sense I have is that somebody's going to have to buy
  

14   that whey, cool it, transport it, cool it, and then process it.
  

15   And so that's going to impact what they would be willing to pay
  

16   the seller of that whey.
  

17      Q.  Okay.  I'm missing something, because I, you are
  

18   starting in Attachment 4, oh, you are saying you what you would
  

19   really like is a product, is a price for just raw, absolutely
  

20   raw, untreated, untreated whey?
  

21      A.  Liquid whey, liquid dilute whey, yeah.
  

22      Q.  Would you factor in there the liquid undiluted whey
  

23   that's just spread on the fields?  Is that how you would want
  

24   to get to that value?
  

25      A.  I think it would be a selling price that, where there's
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 1   an option to sell it.
  

 2      Q.  Okay.  But that, okay.  You are not proposing that,
  

 3   that's just sort of a pipe dream?
  

 4      A.  Well, I think we would propose it if we thought it
  

 5   could be easily done.  And I think, you know, it would be worth
  

 6   USDA considering doing that.  That would be one way to get at
  

 7   underlying value for the cheese maker.
  

 8      Q.  So if you look at in that system, you would only be
  

 9   pricing the whey produced by cheese plants that don't have
  

10   their own whey processing capacity, because you are just, it's,
  

11   it has to be a sale, so you are only pricing the portion of the
  

12   whey that is produced by cheese plants that don't have, can't
  

13   handle it themselves, correct?
  

14      A.  Yeah, I believe so.
  

15      Q.  You take that and then extrapolate that value to the
  

16   universe of whey, including that that's processed by companies
  

17   like Saputo who process whey, correct?
  

18      A.  Yeah.
  

19      Q.  Okay.
  

20      A.  I believe so.
  

21      Q.  If you look at Exhibit 96, we don't even have to have
  

22   it in front of us, I think you know these data.  In California,
  

23   the CDFA data shows that while there are a number of small
  

24   plants that don't process their own whey, that of the volume of
  

25   whey produced in all the plants in California, roughly 83, 84,
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 1   85 percent of that whey is processed by plants that have whey
  

 2   processing capacity, correct?
  

 3      A.  The bulk of the volume is processed by plants that have
  

 4   why processing capacity.  So yes, the bulk of the plants do not
  

 5   have whey processing capacity.
  

 6      Q.  Okay.
  

 7       JUDGE CLIFTON:  I can hand him Exhibit 96 if you want to be
  

 8   more specific.
  

 9      MR. BESHORE:  I don't really -- I don't really need it.  I
  

10   did, I walked through those calculations with one of the other
  

11   witnesses, and I don't even remember who it was, at some point.
  

12   And it's, you know it is in the 80's, the percentage of
  

13   capacity that is shown on there to be, to have whey process.
  

14   The percentage of the production that's shown to have whey
  

15   processing capacity.  And that sounds about right to you,
  

16   Dr. Schiek?
  

17       JUDGE CLIFTON:  Let me hand him the exhibit.
  

18       MR. BESHORE:  Sure.
  

19       DR. SCHIEK:  Yeah, that, that looks about right.
  

20   BY MR. BESHORE:
  

21      Q.  Okay.  Also on page 12 of your testimony, you say
  

22   toward the bottom that, it takes a substantial volume of
  

23   resident whey to justify the investment in the whey processing,
  

24   I'm paraphrasing.  Do you have a number, a volume number that
  

25   you are referring to there?
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 1      A.  I don't.  Do you have any?
  

 2      Q.  Maybe Mr. Fish does.
  

 3       MR. FISH:  Yeah, like how big, on how much milk a day a
  

 4   plant would need to process to justify whey processing; is that
  

 5   the --
  

 6      Q.  I'm not sure whether Dr. Schiek was referring to the
  

 7   whey volume or the raw milk volume.  I guess, one or the other,
  

 8   would be convertible back and forth.
  

 9       MR. FISH:  That's an interesting question.  I think earlier
  

10   we talked about the results of the Wisconsin whey study, and
  

11   some of the levels of investment required at, for varying size
  

12   plants.  Granted, that data is dated.  So I mean, I think the
  

13   investment level, if anything, is understated.  So I don't have
  

14   any firsthand knowledge of what varying levels of capacity,
  

15   what that investment is.  But, so it's difficult to put a
  

16   number on at what point it makes sense for the operator.
  

17      Q.  Okay.  Let me ask you, Dr. Schiek, on, I think, you
  

18   know, Mr. Vetne was going back to the M-W and you have some
  

19   comments about the M-W, and I think there's probably some
  

20   nostalgia in for the M-W sometimes when we start talking about
  

21   some of these pricing challenges.
  

22           But on the top of page 3, you're talking about the, you
  

23   know, the Minnesota, Wisconsin price.  And like, in the third
  

24   line you reference the M-W basis would be a minimum price that
  

25   would be market clearing in all FMMO's.  In your view, did it
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 1   work well that way when it was, when it was in place in the
  

 2   Federal Order system?
  

 3       DR. SCHIEK:  When I started in the industry in 1982, to my
  

 4   knowledge, and then through the '80's as I was sort of working
  

 5   on dairy research, the sense that I had was that, yes, it did
  

 6   work well that way because Minnesota and Wisconsin was, first
  

 7   of all, was Grade B milk, so it wasn't Grade A milk, it was a
  

 8   lower value just because of the different nature of Grade A and
  

 9   Grade B.  And also because there was so much milk produced up
  

10   in that part of the country.  And so, yeah, I think it worked
  

11   well from that standpoint for awhile.  You know, I kind of left
  

12   the dairy industry some and then came back in the late '90's,
  

13   and, you know, what was clear by then was that production of
  

14   milk, as well as manufacturing plant processing of that milk
  

15   had been moving farther and farther west, as particularly after
  

16   the 1985 Farm Bill, when support prices were reduced and milk
  

17   production in Wisconsin started to fall.
  

18      Q.  Okay.  So later in the next sentence, actually, in the
  

19   paragraph top of page 3 you say, "Today the states of Minnesota
  

20   and Wisconsin are no longer the regions where milk used for
  

21   manufacturing has its lowest spatial value."  And then you
  

22   continue, "California now has that distinction."  But I want to
  

23   focus on the first clause.  Is it your understanding that part
  

24   of the functionality of the Minnesota and Wisconsin price
  

25   series was that it was pricing milk in a region where milk for
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 1   manufacturing had its lowest spatial value?
  

 2      A.  I think when we go back to the -- pricing, the O'Claire
  

 3   pricing rule and the idea of a single base point pricing, the
  

 4   notion was that that's where the Class I base value was its
  

 5   lowest.  And there's a certain economic logic to me that
  

 6   manufacturing milk would have its lowest value use, again,
  

 7   because of a need for relationship among the different classes
  

 8   of milk within an area.
  

 9      Q.  Okay.  So that's your -- that's your assumption and
  

10   your understanding in terms of your comments and evaluation of
  

11   the M-W price?
  

12      A.  Correct.
  

13      Q.  Okay.  Now, if that were not the case, if, in fact,
  

14   milk for manufacturing use did not have its lowest spatial
  

15   value in Minnesota and Wisconsin, would that change your
  

16   thinking about pricing manufacturing milk on a national basis
  

17   at all?
  

18      A.  I still believe, Mr. Beshore, that if you are going to
  

19   set a price that is going to apply everywhere as a minimum
  

20   regulated price, if you don't establish it where milk has its
  

21   lowest value, you are overpricing milk to somebody.  And I
  

22   don't, it is a philosophical, an economic belief that that's a
  

23   not correct way to price milk.
  

24      Q.  Okay.  So I understand you're articulating a
  

25   philosophical and economic belief.  But if, in fact, the record
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 1   demonstrates that during the time when the M-W price applied
  

 2   throughout the Federal Order system and did the job, as you
  

 3   have acknowledged, that Grade B milk did not have its lowest
  

 4   spatial value in the Upper Midwest, wouldn't that be important
  

 5   for the Secretary to consider?
  

 6      A.  I think it would be important for the Secretary to
  

 7   consider.  I don't think it would change my conclusion.
  

 8      Q.  Well, your conclusion is based on theory, which is hard
  

 9   to change, right?
  

10      A.  Yeah.
  

11      Q.  Okay.  If, as a result of this hearing, if the
  

12   Secretary adopted your Proposal 2, the Dairy Institute's
  

13   suggestion that California have a lower price than the rest of
  

14   the orders, should each order have its own?  Should the Pacific
  

15   Northwest then have a different separate price from the rest of
  

16   the country, and Arizona the same way?
  

17      A.  Yeah, that's a good question, Mr. Beshore.  You know,
  

18   my view is that you would, you would either want to have a
  

19   regulated price surface for manufacturing milk, where you might
  

20   have zones where you have a lowest price zone, and maybe a
  

21   middle price zone, and a higher price zone, but probably the
  

22   clearer, clearest way to set a minimum price that would apply
  

23   everywhere, is to set it at where it has its lowest value.  So
  

24   my view would be that you probably would still have a minimum
  

25   regulated price that was the same everywhere, it just would
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 1   need to be --
  

 2      Q.  It would be the California price.
  

 3      A.  It would be the California price.
  

 4      Q.  Yeah.  Do you have any idea what impact that would have
  

 5   on dairy farmer income in the rest of the US?
  

 6      A.  I don't, really.  I think where market prices are
  

 7   already higher, there's -- there's a chance that it won't have
  

 8   significant impact, because the market's setting those prices
  

 9   above Order minimums anyway.
  

10      Q.  Okay.  Thank you, Dr. Schiek, Mr. Fish.  I don't have
  

11   any other questions at this time, your Honor.
  

12       JUDGE CLIFTON:  Thank you, Mr. Beshore.  Dr. Schiek, I was
  

13   intrigued when Mr. Beshore said, well, if you were trying to
  

14   get a price, for example, with the raw, unprocessed liquid
  

15   whey, the leftover whey stream, you wouldn't be including in
  

16   that survey, cheese plants that do their own processing of that
  

17   whey.  That intrigued me because the testimony that we have had
  

18   so far seems to indicate that when cheese manufacturers go into
  

19   the business of doing something with that whey stream, it's
  

20   partly because dealing with that whey stream is an expense and
  

21   a nuisance.  So your formula values the whey, but does it
  

22   adequately address the problem that the whey is for the
  

23   manufacturer that can't make money from it?
  

24       DR. SCHIEK:  So that's a good question.  And I think what
  

25   we're doing here is trying to strike a balance between the
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 1   cheese plants where there's a complete disposal cost associated
  

 2   with the whey that they're not able to get anything for it, and
  

 3   the fact that, you know, some plants are able to recover value
  

 4   for that whey.  And then there's plants in the middle that are
  

 5   selling whey and maybe offsetting some of their costs or maybe
  

 6   getting some value for selling the liquid whey.  And that group
  

 7   seems to be kind of in the middle, between the ones who are
  

 8   really not able to get any value and those that are getting
  

 9   more value.  And the idea of having the brackets of maximum
  

10   value and a minimum value is taking into account those plants
  

11   that don't have any ability to capture value from whey.
  

12       JUDGE CLIFTON:  We had the one gentleman who testified that
  

13   he pays the tanker trucks to come haul that product away.
  

14       DR. SCHIEK:  Correct.
  

15       JUDGE CLIFTON:  And if it is perishable within four hours,
  

16   it is a rather unwieldy product.
  

17       DR. SCHIEK:  It is, it's a conundrum for -- I mean, it's a
  

18   difficult problem from a policy perspective, because cheese
  

19   plants are so different, and what they are doing with the whey
  

20   is different.  And so I think we're trying to figure out how to
  

21   strike a balance and represent some value for the whey.  But we
  

22   feel like, you know, there's a lot of cheese plants that aren't
  

23   recovering value, or enough value to compensate for the added
  

24   milk costs associated with the current Class III formula.
  

25       JUDGE CLIFTON:  Mr. Fish, can you help?
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 1       MR. FISH:  If I would just maybe add a few comments.  I
  

 2   think the gist of what the, on the other solids value, there's
  

 3   a few things that I think need to be recognized and kind of the
  

 4   background of what's actually going on.
  

 5           Number 1, as we all know, the small cheese, we have an
  

 6   other solids value that's based on a whey price, assuming that
  

 7   people generating the whey are drying it.  And we know from the
  

 8   Wisconsin survey that that's not the case.  There's 80 percent
  

 9   of them do not dry whey.  So, number 1.
  

10           Number 2, one has to question the value or the using,
  

11   is dry whey the right product to use as a basis for the other
  

12   solids value?  Because what's been going on in the industry, at
  

13   the introduction I mentioned, I talked about evolution, and
  

14   there's been a significant movement in the whey industry to
  

15   higher protein products, WPC 34, WPC 80, WPC 90, protein across
  

16   the world is in vogue.  And so you have cheese makers and whey
  

17   processors that are trying to produce more products of higher
  

18   protein because that's where the value is.
  

19           So what was the -- what's proposed here is that if, is
  

20   whey is, whey is still being produced, but to keep it in
  

21   perspective and that protein is really the product of the
  

22   future and we need an other solids value that is based on a
  

23   finished product, in this case, the only published market we
  

24   have is for WPC 34.  Maybe in time there will be published
  

25   markets for 80 and isolate and higher levels, but the best we
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 1   have right now is WPC 34.  So, again, what we're attempting to
  

 2   do is create the value for a pound of protein, and rather than
  

 3   we have no good information surveyed on what does it cost to
  

 4   make a pound of protein, so let's take the value of protein in
  

 5   WPC 34 and convert it back to dried whey, which we have, we
  

 6   have costing data on.  And at the same time, in doing that,
  

 7   compensate the aggregators who are paying to haul the product,
  

 8   who are cooling the product, and get that built into a make
  

 9   allowance so they can be kept whole.
  

10       JUDGE CLIFTON:  Thank you.  Who else has questions for
  

11   Dr. Schiek and Mr. Fish?  Mr. Miltner?
  

12                        CROSS-EXAMINATION
  

13   BY MR. MILTNER:
  

14      Q.  Thank you.  Ryan Miltner, counsel for Select Milk
  

15   Producers.
  

16          Mr. Fish, did I hear you say that part of your job
  

17   responsibilities include finance and things along those lines?
  

18      A.  Not any longer.
  

19      Q.  Okay.  They did at one point?
  

20      A.  Yes.
  

21      Q.  So I didn't hear you completely incorrectly.
  

22           Do you recall questions from Mr. Vetne about return on
  

23   investment?  Do you recall hearing those?  I think they were
  

24   directed to Dr. Schiek, but did you hear them?
  

25      A.  Yes.
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 1      Q.  As I heard the question from Mr. Vetne, he -- he
  

 2   expressed a return on investment as a fraction where the
  

 3   numerator was the return on investment in dollar terms, and the
  

 4   denominator was the sales price for butter.  Do you recall
  

 5   that?
  

 6      A.  I remember the conversation, I wasn't, I don't recall
  

 7   the specifics.
  

 8      Q.  Okay.  In your finance experience, would that the same
  

 9   way would you calculate a return on investment, where you would
  

10   calculate it as a return on sales?
  

11      A.  I do know this, people view return on an investment in
  

12   different ways.  But I guess I can't comment.  It is not part
  

13   of what I do right now, so I, I can't comment on it, I guess.
  

14      Q.  Okay.  Thank you.
  

15          Dr. Schiek, you testified about the appropriate levels
  

16   for a minimum price and expressed your concern that setting a
  

17   minimum price too high would be problematic and then,
  

18   essentially, you can't set a minimum price too low, correct?
  

19       DR. SCHIEK:  Yeah, that's a good question.  I, you know, I
  

20   think you can take a statement like that to its extreme.  You
  

21   know, it's, if you set a minimum price at zero, then you are
  

22   basically saying let the market determine the price, right?  So
  

23   in a sense we know that a lot of industries, markets do set
  

24   price.  So I think what I'm saying is, yeah, you could set the
  

25   price, regulated price at zero, and then the market would
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 1   figure out what that price level ought to be.  You know, I
  

 2   think I said in earlier testimony that, you know, the regulated
  

 3   minimum price should serve to undergird the market, and I think
  

 4   that's more the concept.  That you are, you are somewhere near
  

 5   the market clearing price, but not above it so you're providing
  

 6   that sort of undergirding of the marketplace if you are going
  

 7   to have regulated pricing.
  

 8      Q.  Well, in your opinion, what would be the purpose of
  

 9   undergirding the market?
  

10      A.  I think it's a way to provide some stability in the
  

11   marketplace.
  

12      Q.  You would agree with me that one the purposes of milk
  

13   market regulation is to provide for protection of producers in
  

14   the absence of bargaining power, correct?
  

15      A.  Yeah, I believe that is one the goals.
  

16      Q.  And that if that is one the goals, that setting a
  

17   minimum price too low could be detrimental to producers in the
  

18   absence of bargaining power?
  

19      A.  I tend to view that there's a -- there's a market price
  

20   out there that is needed to supply all the demand at any given
  

21   price level, and if that demand at a particular price level
  

22   exceeds the supply, then the price is going to rise to meet
  

23   that demand until the equilibrium market clearing price is
  

24   reached.
  

25          So -- so I guess I'm -- I'm believing that the market
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 1   will determine the correct price.  I think if you, if you were
  

 2   to set regular price well below kind of what has been
  

 3   experienced, it may take awhile for that market to find that
  

 4   market clearing price.
  

 5      Q.  In order to find any market price, you require willing
  

 6   buyers and willing sellers, correct?
  

 7      A.  Correct.
  

 8      Q.  And you also, you have to have the absence of
  

 9   compulsion, correct?  Neither side must be compelled to
  

10   transact, correct?
  

11      A.  Correct.
  

12      Q.  I think we talked over each other there.
  

13      A.  Correct.
  

14      Q.  We both said correct.  And despite all of our
  

15   technological improvements and what not, milk and whey for that
  

16   matter, remain highly perishable products which adds an element
  

17   to the compulsion that must be considered, correct?
  

18      A.  Correct.
  

19      Q.  I want to change directions a little bit and try and
  

20   get a good handle on the cheese manufacturing prices, and
  

21   particularly how they are reported to USDA.  So for these
  

22   questions let's just assume that the NDPSR price for cheddar is
  

23   $1.70, which I think is pretty close to where we are, but it is
  

24   a good round number.  Okay?
  

25      A.  Uh-huh.
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 1      Q.  So if a cheese manufacturer in California is selling
  

 2   its cheese for $1.60 at its dock, is it your understanding that
  

 3   that price at $1.60 is what gets reported to USDA?
  

 4      A.  I guess the answer is I don't really know how those
  

 5   reports are filled out.
  

 6      Q.  Okay.  Is it your understanding that those prices are
  

 7   FOB the plant?
  

 8      A.  That was my understanding.
  

 9      Q.  Okay.  It is my understanding also, so let's work from
  

10   our understandings and take that for what it's worth.
  

11      A.  Okay.
  

12      Q.  If that same California plant sells the cheese to a
  

13   purchaser in Wisconsin or in the Mideast let's say, and the
  

14   price is $1.60 FOB the plant, and I think the record evidence
  

15   suggests that it may be ten cents per pound to haul the cheese
  

16   that far, and let's assume that's the price.  So in that, in
  

17   that instance, our understanding, I think mutually, is that the
  

18   price that gets reported there is still $1.60 to USDA.
  

19      A.  That would be my understanding.
  

20      Q.  Okay.  And one would assume that that's a profitable
  

21   sale for the cheese manufacturer or else rational, you know,
  

22   rational manufacturers wouldn't make that sale, correct?
  

23      A.  That would be the assumption, yeah.
  

24      Q.  Okay.  If that cheese manufacturer is able to sell the
  

25   cheese at $1.60 and then pay the freight cost to Wisconsin,
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 1   would not that suggest that there's ten cents of profit for
  

 2   every pound of cheese that's sold in California by the same
  

 3   manufacturer?
  

 4      A.  I'm not following that.  I would, my answer would be
  

 5   no, I'm assuming that somebody's paying that transportation
  

 6   cost, so -- so I guess I'm not seeing it.  That there's ten
  

 7   cents profit.
  

 8      Q.  Okay.  So I guess your assumption is that then the
  

 9   buyer is paying the freight in that hypothetical and that's why
  

10   there would not be profit for the sale made in California?
  

11      A.  I'm having trouble getting my mind around it this
  

12   afternoon.  So the plant, FOB price the plant is $1.60?
  

13      Q.  Correct.
  

14      A.  And that's what's being reported.  I guess I'm assuming
  

15   they are selling it for $1.70 in Chicago, and then the freight
  

16   cost is ten cents.  Am I -- that's -- that would be my
  

17   understanding.
  

18      Q.  Sure.  So in that -- and your understanding, then, if
  

19   they are selling it for $1.70, that's what the purchaser of the
  

20   cheese is paying, correct?
  

21      A.  Yes.
  

22      Q.  $1.60 of that essentially goes to the manufacturer,
  

23   correct?
  

24      A.  Correct.
  

25      Q.  And ten cents goes to pay for the freight truck?
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 1      A.  Right.  Correct.
  

 2      Q.  If that's a profitable sale, doesn't it follow that the
  

 3   sale in California at $1.60 leaves ten cents on the table, or
  

 4   essentially there's ten cents of profit not recognized there?
  

 5      A.  I'm not seeing it that way, Mr. Miltner, sorry.
  

 6       JUDGE CLIFTON:  Mr. Miltner, in both cases the cheese is
  

 7   priced at $1.60 FOB?
  

 8       MR. MILTNER:  Yes.
  

 9       JUDGE CLIFTON:  So how is it different whether it goes a
  

10   foot or whether it goes to Chicago?
  

11       MR. MILTNER:  I guess because there's an additional ten
  

12   cents that the purchaser is willing to transact there that's
  

13   not accounted for in California.
  

14       JUDGE CLIFTON:  But from the viewpoint of what it cost to
  

15   make that $1.60 worth of cheese, it is the same.  So I don't
  

16   see -- I don't see what --
  

17       MR. MILTNER:  Apparently I'm not conveying this well.
  

18       JUDGE CLIFTON:  You are not, because this is not, I mean,
  

19   your questions are very inciteful, and this one I'm not
  

20   following.
  

21       MR. MILTNER:  Then let me retire, and if I have the
  

22   opportunity to think this through again, I'll represent it.
  

23       JUDGE CLIFTON:  That sounds good.  I think we could all use
  

24   a break.  There's not as much oxygen in this room as there had
  

25   been in the others.  This is going to be a relatively short
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 1   break.  It's now 3:48.  Please be back and ready to go at 4:00.
  

 2       (Whereupon, a break was taken.)
  

 3       JUDGE CLIFTON:  We're back on record at 4:03.  Mr. Miltner?
  

 4       MR. MILTNER:  Thank you, your Honor.  I think I have found
  

 5   the error of my logic, or at least my presentation, Dr. Schiek,
  

 6   so we'll try again.
  

 7       DR. SCHIEK:  Okay.
  

 8   BY MR. MILTNER:
  

 9      Q.  Easy question.  You are familiar with this thing called
  

10   Dairy Market News?
  

11      A.  Yes.
  

12      Q.  Okay.  Among the useful pieces of information that they
  

13   include are reports on cheese sales.  Are you generally
  

14   familiar with those?
  

15      A.  Which cheese sales are we talking about?
  

16      Q.  I'm talking specifically about the regional reports on
  

17   wholesale cheese transactions?
  

18      A.  Yeah, I think I'm familiar with that section of the
  

19   report.
  

20      Q.  Okay.  Do you normally look at the relative, I guess,
  

21   the relative sales prices of cheese in the west versus other
  

22   parts of the country?
  

23      A.  No, I don't normally look at that.
  

24      Q.  Okay.  In the most recent edition, I'll report what's
  

25   here and let's just use that as a point for our discussion,
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 1   rather than for the truth of what I'm going to tell you, even
  

 2   though I'll be honest.  Okay?
  

 3           So 40 pound cheddar blocks in the Midwest are reported
  

 4   at 1.7250 dollars through 2.1200 per pound.
  

 5      A.  2.120?
  

 6      Q.  Uh-huh.  So $1.72 to $2.12.
  

 7      A.  Okay.
  

 8      Q.  For the west, cheddar 40 pound blocks are reported at
  

 9   $1.73 up through $2.17 and a half cents.
  

10      A.  Through what again?
  

11      Q.  $2.17 and a half.
  

12      A.  Okay.
  

13      Q.  Now, to eliminate any selection as far as ranges, let's
  

14   just look at those low figures.  So $1.72 and a half cents in
  

15   Midwest and $1.73 in the West, okay?
  

16      A.  Uh-huh.
  

17      Q.  Now, let's assume we have our California plant and it
  

18   manufactures 40 pound cheddar blocks, and it sells them to a
  

19   purchaser in Wisconsin for $1.73.  And based on our
  

20   understanding that we had discussed before, I picture that as
  

21   $1.63 return to the manufacturer and ten cents or so for
  

22   freight, okay?
  

23       JUDGE CLIFTON:  You had started the hypothetical, though,
  

24   with the assuming that the prices were FOB.  Are the Dairy
  

25   Market News prices FOB?  Did you establish any kind of
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 1   understanding about that?
  

 2       MR. MILTNER:  I guess we haven't established that.
  

 3   BY MR. MILTNER:
  

 4      Q.  Do we know, Dr. Schiek, do you know if the prices in
  

 5   Dairy Market News are reported as the prices for the plant or
  

 6   the prices for the purchasing entity?
  

 7      A.  For this section, I don't know.  And I have a
  

 8   recollection, so Mr. Miltner, I, again, I don't have the
  

 9   document in front of me.  I have a recollection that wholesale
  

10   prices on the regional basis are often reported in less than
  

11   carload lots, so mixed lots.  And there can be a lot of
  

12   variation in those prices.  So again, I don't know, you know, I
  

13   tend to think of, particularly when I think of the spatial
  

14   value and the bulk of product that's moving, I tend to think of
  

15   full carloads that move as opposed to mixed lots.  And you
  

16   might be referring to something that's full carloads, I don't
  

17   know.  But I'm, without seeing it I can't really get a mind on
  

18   what prices and what products it's actually referencing.
  

19      Q.  Okay.  Well, rather than try to get around that.  I'll
  

20   just leave it as it is.  Thank you.
  

21       JUDGE CLIFTON:  Certainly something to look into.  You have
  

22   raised an interesting issue.
  

23       MR. MILTNER:  Thank you.
  

24       JUDGE CLIFTON:  Who else has questions for Dr. Schiek and
  

25   Mr. Fish.  Mr. Beshore?
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 1                        CROSS-EXAMINATION
  

 2   BY MR. BESHORE:
  

 3      Q.  Marvin Beshore.
  

 4          Thank you for indulging me for a few more questions,
  

 5   your Honor.
  

 6       JUDGE CLIFTON:  Of course.
  

 7   BY MR. BESHORE:
  

 8      Q.  Dr. Schiek, have you done any calculations estimating
  

 9   the amount below the Federal Class III price the Dairy
  

10   Institute's proposal for Class III milk would be?
  

11      A.  Yeah, I have some rough numbers, but I will say there's
  

12   a witness who is going to be testifying on the impacts of the
  

13   proposal, and maybe more appropriate to talk to them when they
  

14   appear.
  

15      Q.  Okay.  As long as they are going to have a witness.
  

16      A.  We are going to have a witness.
  

17      Q.  I'll be satisfied.
  

18       JUDGE CLIFTON:  Do you know who that is, Dr. Schiek?
  

19       DR. SCHIEK:  Yeah, that will be Sue Taylor.
  

20   BY MR. BESHORE:
  

21      Q.  Okay.  And I think this is, this is for Mr. Fish.  I
  

22   have a lot to learn about whey, the whey business.  And I have
  

23   heard WPC 34 and the higher concentrations referred to both as
  

24   intermediate products, and I think you have referred to them as
  

25   finished products.  What's right?  Are they -- are they
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 1   finished products or are they, in case condensed whey, like
  

 2   condensed milk, mainly an intermediate product that's used in
  

 3   another product?
  

 4       MR. FISH:  Let's, maybe the best way to look at that is
  

 5   whey is much like milk, you can buy it in powder form, you can
  

 6   buy it in condensed form, UF form, RO form, whatever.  WPC in
  

 7   this case, is much the same way.  What's traded, what's
  

 8   published and traded on the Dairy Market News is a powdered
  

 9   product.  There are liquid versions of WPC that are sold below
  

10   market levels to kind of, because there's no drying cost
  

11   involved in the processing.  So does that answer your question?
  

12      Q.  Is it proper to refer to them as intermediate products
  

13   or finished products, what's most descriptive?
  

14      A.  I would say that the, if you are referring to the
  

15   products that are published in the Dairy Market News, those are
  

16   finished products.
  

17      Q.  The dry whey.
  

18      A.  Correct.
  

19      Q.  Okay.  Now, I'm referring to the, you know, the wet
  

20   whey products, including WPC 34 and higher levels of WPC 80, 70
  

21   whatever.
  

22      A.  So, okay.  So when you say WPC 34, WPC 80, WPC or WPI,
  

23   whey protein isolate, for the, finished those are finished
  

24   powder products.  Any one of those three can be sold, I would
  

25   call an intermediate product in a liquid form.
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 1      Q.  Okay.  So they are not actually powder, they are
  

 2   liquid, right?  Is WPI a powder?
  

 3      A.  Yes.  But it, so, yes.  But it, so, when you start,
  

 4   when you start with the whey and run it through a process to
  

 5   concentrate the protein, it's in a concentrated liquid form
  

 6   prior to being dried.  At any one of those protein levels, 34,
  

 7   80 or isolate.
  

 8      Q.  Okay.  And when they are talked about, they are talked
  

 9   about as concentrated liquids, is that --
  

10      A.  Talked about in?
  

11      Q.  When you say, WPC 80?
  

12      A.  That's a powder.
  

13      Q.  When you say WPC 34?
  

14      A.  That's a powder.
  

15      Q.  So, okay.  So what's the moisture level in WPC 34?
  

16      A.  In powder form it is about three percent.
  

17       JUDGE CLIFTON:  I'm confused.  How do you know without him
  

18   telling you -- okay.  So if he just said is WPC 34 powder or
  

19   liquid.  Would your answer be, could be either?
  

20       MR. FISH:  It could be either.
  

21       JUDGE CLIFTON:  Okay.  Is that also true of WPC 80 and
  

22   WPC 90?
  

23       MR. FISH:  Yes.
  

24       JUDGE CLIFTON:  Okay.
  

25       MR. FISH:  I apologize.  I thought he was making reference
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 1   to the, when people talk about, typically speaking, when people
  

 2   talk about the markets, WPC 34, 80, or isolate, they are
  

 3   referring to the market in powdered form.
  

 4   BY MR. BESHORE:
  

 5      Q.  So this is for Dr. Schiek.  Is that the market that is
  

 6   the start point for the formula on Attachment 4?
  

 7      A.  Correct, it's a powder price, powder form price that's
  

 8   published.
  

 9      Q.  Okay.  Thank you.  One final question.  The, for
  

10   Dr. Schiek, in Proposal 2, in various of the product price
  

11   formulas, you propose taking the CDFA cost study information
  

12   and essentially dropping it into a price formula, correct?
  

13      A.  Yes.
  

14      Q.  Okay.  That's not how CDFA uses this is cost study
  

15   information however, is it?
  

16      A.  That's correct.  They will sometimes set the
  

17   manufacturing cost allowance at the weighted average price,
  

18   sometimes they won't.  And some of the reasons for that may,
  

19   might be, they might look at the dispersion of the costs and
  

20   say, well, the weighted average cost is kind of in the middle
  

21   of a very big range, and there's some plants at the very low
  

22   end that are, would be perhaps experiencing a windfall.  And
  

23   they may decide to set it a little bit lower than the weighted
  

24   average cost.  That's a policy decision that they make.  We
  

25   were just trying to be consistent with our, with our proposal.
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 1      Q.  Okay.  By being consistent, you mean you are just going
  

 2   to apply the numbers without any application of policy to them?
  

 3      A.  We're, yeah, we're proposal those numbers as being
  

 4   appropriate.
  

 5      Q.  Okay.  Thank you.
  

 6       JUDGE CLIFTON:  Dr. Schiek, as we look at Attachment 4 in
  

 7   Exhibit 123, what portions of it are periodically updated with
  

 8   new information?
  

 9       DR. SCHIEK:  Well, the WPC 34 price is one that would
  

10   change monthly by the, with the market, so that's the only sort
  

11   of automatic change.  And then the 3110 is an aggregate of a
  

12   manufacturing cost allowance of, I think 2310, a cooling cost
  

13   of 3 cents per pound of solids, and then a transport cost of 5
  

14   cents per pound of solids.  So any one of those could be
  

15   updated periodically by a hearing.
  

16           Mr. Vetne's questioning of me was suggesting, or he
  

17   asked if I thought it would be a good idea to have some kind of
  

18   regular cost survey that could be used to update those formulas
  

19   more frequently, and I think I responded I thought that would
  

20   be a good idea.
  

21       JUDGE CLIFTON:  One of the witnesses who testified about
  

22   how the market fell out with various whey products and more
  

23   than one of these products, he thought some sort of a composite
  

24   price of whey protein products would be good.  Is it a problem
  

25   that there is no available published data on any product but
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 1   the WPC 34 in powder form?
  

 2       DR. SCHIEK:  That is the only one we have, but I think I
  

 3   would like to let Mr. Fish respond to the question, because he
  

 4   has a better understanding of the markets than me.
  

 5       MR. FISH:  So weekly there's a published --
  

 6       JUDGE CLIFTON:  Now, so that you don't break your neck,
  

 7   rather than talking to me, just talk to the microphone, but I
  

 8   appreciate it.
  

 9       MR. FISH:  So there is a Dairy Market News publishes weekly
  

10   the WPC 34 and the dry whey price.  So both products are,
  

11   again, are reported every week.  And what, I think what the
  

12   point that is trying to be made, and I'll just repeat this, to
  

13   your point, your Honor, you could use an average of the two.
  

14   Our feeling is that given the movement in the industry, and if
  

15   you looked at, I can't remember what page it is, Bill, in one
  

16   of the other charts, the whey production's actually decreasing
  

17   in the country.  WPC and WPI are increasing.  So it's our
  

18   recommendation that, and the only reported WPC product
  

19   currently is WPC 34.  At some point in time, perhaps, WPC 88 or
  

20   isolate will be reported as well, but for now, the only
  

21   concentrated protein that's reported is a 34 percent protein.
  

22           So we're, what we're suggesting is to determine the
  

23   value for a pound of that protein, and then, and convert it
  

24   back to a value in dry whey, because, just so you know, the 12
  

25   in that formula comes from the fact that whey powder has 12
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 1   percent protein.  So we're trying to take a product at 34
  

 2   percent protein and determine its value and apply that to a
  

 3   product called whey powder that has 12 percent protein.  And
  

 4   then, as you keep moving ahead in the formula, we're saying
  

 5   that the make allowance, which needs to be considered, the
  

 6   current 19.1 cents is not reflective of the true cost of
  

 7   producing it, and that the correct number is 31.1, when you
  

 8   take into account the cost that Bill mentioned about, the whey
  

 9   getting transported and the whey getting cooled to a point
  

10   where it can be processed as a food grade product.
  

11       JUDGE CLIFTON:  Thank you, that's very helpful.
  

12           Who else has questions for Dr. Schiek and Mr. Fish?
  

13   It's this -- this stuff is complicated enough, that if each of
  

14   you tell me three times the same thing, I'm beginning to get
  

15   it.  Ms. Taylor?
  

16                        CROSS-EXAMINATION
  

17   BY MS. TAYLOR:
  

18      Q.  Good afternoon.  This is Erin Taylor with the USDA,
  

19   Mr. Fish, I have not introduced myself to you, so thank you
  

20   very much for coming up here and testifying today.  The same,
  

21   of course, goes for you, Dr. Schiek.
  

22           So you will have to indulge me a little bit.  I'm sure
  

23   some of the questions I ask in general might be things that got
  

24   discussed in the previous two weeks I was not here.  And I'm
  

25   also one of those people who needs a little time to process, so
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 1   my questions would probably be a little more logical if I got
  

 2   to ask them tomorrow.  But since I don't, Mr. Fish, just for
  

 3   the record is clear, you are not, are you the first witness to
  

 4   testify on behalf of Saputo?  I want to make sure in the record
  

 5   there's some discussion somewhere about Saputo.
  

 6       MR. FISH:  I believe Greg Dryer testified, who is also a
  

 7   Saputo employee.
  

 8      Q.  Okay.  Great.  Where should we start?  Okay.
  

 9           I kind of want to start big picture.  In coming up with
  

10   your prices, in general, you want to make an adjustment to the
  

11   prices currently used in Federal Orders for California, and
  

12   that adjustment, you have kind of calculated, is taking the
  

13   national price that's reported by the National Dairy Product
  

14   Sales Report and subtracting off the California price, taking
  

15   that five-year average.
  

16      A.  Correct.
  

17      Q.  How come you decided to use five years?  Why is that an
  

18   appropriate average to compute?
  

19       DR. SCHIEK:  In trying to, essentially what we're trying to
  

20   do is estimate a basis by location, a difference between those
  

21   price series.  And there is some movement in those series, so
  

22   if you use too short a timeframe, you could end up with,
  

23   because of timing in the market and somewhat, you know,
  

24   differences in terms of the timing of how those prices are
  

25   constructed, you might not get an accurate read, so we want a
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 1   bit longer timeframe.
  

 2           Using something like ten years, then you run the risk
  

 3   of you're capturing a relationship that really is outdated,
  

 4   things change, supply and demand change, production changes,
  

 5   costs of moving product change, and so we kind of felt like
  

 6   five years was an appropriate range because it was current
  

 7   enough to reflect, large enough to kind of get a better picture
  

 8   of the true basis between those price series, but current
  

 9   enough to be relevant.
  

10      Q.  And along those same lines, we would be putting in the
  

11   regs, the regulations, a fixed adjustment, and you would be
  

12   using a price series, to get to that adjustment, you are using
  

13   a price series now that's collected by CDFA.
  

14      A.  Correct.
  

15      Q.  So going in the future, how would we make an
  

16   appropriate adjustment to that adjustment, if that, assuming
  

17   that those price series would no longer be published?
  

18      A.  Yeah.  That's a good question, and thank you for
  

19   bringing it up.  I think that, you know, to keep that price,
  

20   those price adjusters updated, just like Mr. Vetne asked me
  

21   about manufacturing cost allowances, surveying the plants on
  

22   the actual FOB prices received would also be something that
  

23   would be valuable and probably necessary to keep that, to have
  

24   information to update that price adjuster as needed.
  

25      Q.  Okay.  But part of your proposal doesn't include such a
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 1   survey by USDA?
  

 2      A.  Yeah, we didn't, we didn't include that.  That's right.
  

 3      Q.  Maybe next go round?
  

 4      A.  Yeah.
  

 5      Q.  And the same thing for make allowances, I would assume?
  

 6      A.  Yes.
  

 7      Q.  Okay.  So you want an adjustment for, you're asking for
  

 8   an adjustment to the California prices, an adjustment to the
  

 9   California make allowances, but there's a third part of the
  

10   formula of yields.
  

11      A.  Uh-huh.
  

12      Q.  Did you consider adjustment for California yields?  I
  

13   don't have a clue what it would be, if it would be, your yield
  

14   is higher or lower, but with that, was that something you
  

15   considered?
  

16      A.  Didn't really consider adjusting the yields.  I don't
  

17   know what those yields are.  Again, there's no, currently no
  

18   public data available on plant yields, but you raise an
  

19   interesting point.
  

20      Q.  Okay.  Let's turn to, I think your exhibits, which is
  

21   Exhibit number 123, page 6, please.  And I'm on the second box,
  

22   second table.  So I do understand what numbers you come up
  

23   with.  You take the, I'm talking about the third column from
  

24   the right.  California, minus CME CDFA 40 pounds.  I understand
  

25   how you come up with this adjustment that's .0168, and I also
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 1   understand how you, for a different time series you come up
  

 2   with the adjustment of .0056.  I'm lost on why those two
  

 3   numbers should be added together and applied to the cheese
  

 4   prices, the final adjustment of .0224.
  

 5      A.  Okay.  So that's a good question.  Thank you.  So what
  

 6   we're trying to do is establish, what we're really trying to do
  

 7   is establish a basis between NDPSR cheddar blocks and the
  

 8   actual price for cheddar cheese blocks received by California
  

 9   plants.  So we have this problem that the observations of those
  

10   prices received by California plants FOB the plant, that data
  

11   is older.  And we're trying to estimate that basis by, first,
  

12   looking at the difference between -- okay.
  

13          Ideally, what you would want to do if you had current
  

14   data on the FOB price for California plants, is you would
  

15   compare it to the data on NDPSR data on cheddar blocks, that
  

16   would be ideal.  Well, we don't have that, so we are trying to
  

17   figure out a way, how can we approximate that given the data
  

18   that we do have?  And so we looked at the comparison, kind of
  

19   using the CME as our sort of hinge here to swing on, or point
  

20   of reference, common point of reference.  And so we're taking
  

21   the comparison between the FOB California plant price and the
  

22   CME to get that basis.  And granted it's a historical basis, it
  

23   may have changed.  I think there's been some testimony in the
  

24   hearing already that suggests it may be larger today, but
  

25   that's the data, the objective data that we have is that data
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 1   at the end of 2011.  Then we're looking at the basis between
  

 2   the NPPSR block only place and the CME.  And the reasons those
  

 3   are slightly different timeframes, is because we, it's a bit of
  

 4   a judgment call as to whether the 26 to the 25th CME price, or
  

 5   the monthly average is a better approximation for NDPSR.  I
  

 6   guess our feeling was that the monthly average was probably
  

 7   closer.  It's difficult because of the way the NDPSR is
  

 8   constructed, it doesn't include a set proportion of the month,
  

 9   you know, that's constant across time.  So -- so we, but we --
  

10   we looked at the comparison in between the NDPSR cheddar block
  

11   and the CME monthly average to get that relationship.  So we
  

12   have the connection between California FOB prices in CME, and
  

13   then we also have the connection between CME and NDPSR.  And so
  

14   we're kind of trying to string that NDPSR California FOB by
  

15   going through the middle and looking at one side and then the
  

16   other and then adding them together.  Does that make sense?
  

17      Q.  Yes, I now can understand your logic.
  

18      A.  Okay.
  

19      Q.  So you are working through a midpoint to get to your
  

20   end game.
  

21      A.  Right.
  

22      Q.  Gotcha.  I don't know if I would have figured that out
  

23   in three months from now.  Okay.
  

24          What else did I have for you?  Let's turn to page 15 of
  

25   your Exhibit 123.  First, a few, what I think will be
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 1   corrections to the record, and I'm under the Class IV price
  

 2   formulas, nonfat solids price.  You have nonfat dry milk price
  

 3   at, I think the at should be deleted and it's just nonfat dry
  

 4   milk price, minus the .0244, minus, and you have .1678.  I
  

 5   believe this should be .1997, which in my notes said see page 7
  

 6   of your testimony.
  

 7      A.  Okay.  You know, as you say that, I think you are
  

 8   absolutely correct, it should be .1997.
  

 9      Q.  Yeah.  So I think we might need to get that corrected
  

10   on the official copies.
  

11       JUDGE CLIFTON:  Yeah, I'm going to need your help again.
  

12   So let's see.  Let me hear it from Dr. Schiek.  So we'll start,
  

13   Ms. Frisius, you and I will be on page 15 of Exhibit 123, and
  

14   we'll be looking at the Class IV calculation the third bullet.
  

15   And Dr. Schiek, how should it read?
  

16       DR. SCHIEK:  So it's nonfat solids price equals (nonfat dry
  

17   milk price - 0.0244 - 0.1997) times 0.99.
  

18       JUDGE CLIFTON:  So, Ms. Frisius, were you able to follow?
  

19       MS. FRISIUS:  Is it two or three 9's?  1997?
  

20       DR. SCHIEK:  1997, that's correct.
  

21       JUDGE CLIFTON:  So we strike the "at", we strike 0.1678,
  

22   and insert 0.1997.  Dr. Schiek, will that do?
  

23       DR. SCHIEK:  I think that's, that's correct.
  

24       JUDGE CLIFTON:  Ms. Taylor is amazing.
  

25       DR. SCHIEK:  She is.
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 1       MS. TAYLOR:  Thank you.  I like that to be on the record.
  

 2   I'm just kidding.  We need a little humor, it's late on this
  

 3   Monday.
  

 4   BY MR. TAYLOR:
  

 5      Q.  Let's see, let's go to page 9 of your testimony,
  

 6   please.  Second, well, the first full paragraph really, that
  

 7   starts with the word "unfortunately".  And this is where we're,
  

 8   you are discussing the dry whey make allowance, not in your
  

 9   alternative proposal, but would be in your first other solid's
  

10   price?
  

11      A.  Correct.
  

12      Q.  Okay.  You make the statement, "However, we believe an
  

13   appropriate manufacturing cost allowance can be constructed by
  

14   adding the difference," well, I won't read the whole very long
  

15   sentence, but you are discussing why the appropriate dry whey
  

16   make allowance is constructed the way you have outlined in this
  

17   paragraph.  And my question is can you just elaborate more on
  

18   why that is appropriate?
  

19      A.  Well, both dry, probably Mr. Fish should chime in here,
  

20   so feel free to, but both milk powder production and dry whey
  

21   production are drying processes.  So there's some similarities
  

22   in just the kind of activity that's going on.  Dry, or whey
  

23   solids are more dilute, so there is an added cost to drying
  

24   whey above manufacturing classes or the, excuse me, above
  

25   nonfat dry milk.  And, you know, the kind of the rule of thumb
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 1   number is, I have heard tossed around is 3 cents a pound extra
  

 2   drying cost.  And you know, when you look at the difference
  

 3   between the current manufacturing allowances in the Federal
  

 4   Order Class III and Class IV formulas, there is a difference
  

 5   that's a little more, 3.13 cents per pound.  And so what we, we
  

 6   don't have a, from the California weighted average
  

 7   manufacturing costs survey, we don't have a dry whey number,
  

 8   but we do have a nonfat dry milk number.  And so we're
  

 9   essentially applying that difference that we think is relevant.
  

10   We think that's in the ballpark to what it is to update a dry
  

11   whey manufacturing cost to something that's more indicative of
  

12   current cost.
  

13      Q.  Okay.  So when you say dilute, for the record, that
  

14   just means there is more water in your dry whey so it takes
  

15   longer to, more cost to get all that water out?
  

16      A.  Correct.  But Mr. Fish could elaborate on that if
  

17   he --
  

18       MR. FISH:  We have a tendency to make assumptions that
  

19   people understand the cheese business.  Sometimes, when cheese
  

20   is made and you separate the curd from the whey, the whey
  

21   that's left, sometimes we refer to that as either dilute whey
  

22   or raw whey.  At that point it has about 6 percent solids and
  

23   about 94 percent water.  So --
  

24      Q.  Okay.  And so the Class IV nonfat solids make allowance
  

25   you have in here .1678, that's the current make allowance for
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 1   in California?
  

 2       DR. SCHIEK:  I believe --
  

 3      Q.  Or that's --
  

 4      A.  -- go ahead.
  

 5      Q.  I'm sorry.  Is it the current make allowance or is it
  

 6   currently what's in the survey, because Mr. -- and I don't know
  

 7   if they are the same or not, but Mr. Beshore eluded to sometime
  

 8   what's in the survey is not what's actually in the formula.
  

 9      A.  I believe that that is not the California number, the
  

10   1678, or .1678 dollars per pound, I believe that's in the
  

11   Federal Class IV formula for nonfat solids, as is the dry whey
  

12   make allowance of 19.91.  Those are both Federal numbers.
  

13      Q.  And then you are adding the .313 to the --
  

14      A.  Yes.
  

15      Q.  Back to the --
  

16      A.  Okay.  So then --
  

17      Q.  I'm sorry.
  

18      A.  No, this is good, I'm glad you are asking these
  

19   questions.  So this is the difference between the two Federal
  

20   make allowances in the Federal Milk Marketing Orders, is that
  

21   3.13.  So if you take 1991 and subtract 1678, you get 0313.
  

22   Okay.  And then we're taking that difference, that 0313, and
  

23   we're adding it to the California nonfat dry milk manufacturing
  

24   cost.  And I, yeah, I should have put that step in here, you're
  

25   right.
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 1      Q.  .1997 I had it on my notes, but I had the scribble in
  

 2   front of it?
  

 3      A.  Yes.  Sorry, we're talking over each other.  I
  

 4   apologize.
  

 5       JUDGE CLIFTON:  Yeah, you are both geniuses, and I need you
  

 6   to go step by step, each of you.  So, Dr. Schiek, you go first,
  

 7   and then she can ask more questions.  So tell me what numbers
  

 8   you should have put in that you didn't show us?
  

 9       DR. SCHIEK:  Yeah, I didn't show the last step, which was
  

10   to take the difference between those two federal make
  

11   allowances, the make allowance for dry whey and the make
  

12   allowance for nonfat dry milk, that difference is .0313 dollars
  

13   per pound.  And I add that to the California weighted average
  

14   make allowance for dry whey from the most recent survey, which
  

15   was .1997 dollars per pound.  And if I did the math right, that
  

16   should get me to .2310 dollars per pound, as our proposed make
  

17   allowance for dry whey.
  

18       JUDGE CLIFTON:  So as we look at page 9, the first full
  

19   paragraph, the missing number that could be in this paragraph
  

20   so that we could see it, has the 1997 in it, but tell me again
  

21   that whole number?
  

22       DR. SCHIEK:  Which whole number, your Honor?
  

23       JUDGE CLIFTON:  I guess I could get it by subtracting.  I
  

24   know it has 1997 in it.  Is it 0  --
  

25       DR. SCHIEK:  Correct.  It is 0.1997 dollars per pound.
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 1       JUDGE CLIFTON:  All right.  And that relates to page 15 of
  

 2   your other exhibit.
  

 3       DR. SCHIEK:  Correct.
  

 4       JUDGE CLIFTON:  Exhibit 123.  Okay.  Now, back to
  

 5   Ms. Taylor.
  

 6   BY MS. TAYLOR:
  

 7      Q.  Thank you.  A few additional questions on just in
  

 8   general make allowances.  The make allowances that you propose
  

 9   if they are also used in say advanced pricing, you would want
  

10   those same numbers.  If they are not, and I'm not sure I would
  

11   have to look, but if they are not in your formula, proposal
  

12   that way, that is where would you like them, also.
  

13      A.  That is where we want them also, yeah.  And there will
  

14   be another witness to talk about Class I, II prices, I believe.
  

15      Q.  Okay.  Now, I want to go back, I want to focus on whey.
  

16   And I have a lot to learn when it comes to whey, and, etcetera.
  

17   So if you could, and I'm sure some of this has been discussed
  

18   in the past couple of weeks, so if you could indulge me a
  

19   little bit, and just give me, if you could, for the record, a
  

20   summary of the whey market in California.  As I have looked at
  

21   Exhibit 96, which someone referred to, there is, according to
  

22   this, 13 plants that process whey.  And in your testimony, only
  

23   one plant in California processes dry whey.  But could you put
  

24   some volume -- do you have the ability to put some volume
  

25   numbers behind that and give us just an idea of --
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 1      A.  Yeah, I don't have the ability to put volume numbers
  

 2   specifically on those.  The one plant is not among the largest
  

 3   plants, but it's larger than the majority, if that makes --
  

 4      Q.  Not along the largest plants that process whey?
  

 5      A.  That process whey.
  

 6      Q.  Okay.
  

 7      A.  So, you know, there's one plant, I believe it actually
  

 8   was entered into the record that it's the Kraft plant in Tulare
  

 9   that makes Parmesan cheese.
  

10      Q.  Okay.  On page 11 of your testimony, the last sentence,
  

11   in the middle paragraph, says, "In the US, just five percent of
  

12   cheese plants produce dry whey."  Does that come out of the
  

13   Dairy Products summary that you referenced in the previous
  

14   sentence?
  

15      A.  Yes.
  

16      Q.  Okay.
  

17      A.  I believe so, yes.
  

18      Q.  Okay.  And Mr. Fish, you discussed the Wisconsin
  

19   survey, and what I took away from that generally, is in
  

20   Wisconsin there's plants, 80 percent of the plants in Wisconsin
  

21   don't process whey; is that correct?
  

22       MR. FISH:  Either don't process it, or there's minimal at
  

23   best.
  

24      Q.  Do you think the Wisconsin market for whey is
  

25   appropriate, in cheese market, is also appropriate to compare
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 1   to California?  And I don't know the answer, but by the number
  

 2   of plants, the size of plants, the type of cheese they produce,
  

 3   etcetera, to deduce that maybe that same problem exists in
  

 4   California?
  

 5      A.  Yes, I do.  I think -- I think Wisconsin's more
  

 6   magnified only because you have a large number of very small
  

 7   plants that have no form of whey processing, as compared to
  

 8   California where there are some smaller plants, but comparing
  

 9   the two percentage wise, the California plants are larger.  But
  

10   you still have whey being transported.  It is just that there's
  

11   more plants in Wisconsin that have whey to get transported.
  

12      Q.  Okay.  On page 14, the last paragraph reads, the first
  

13   sentence, "instead, the value of whey in the Class III other
  

14   solids formula should be a function of the WPC 34 market
  

15   because that is the predominant buying scheme for liquid whey."
  

16   I guess there's been some discussion, so this might be
  

17   repetitive, but I kind of had that circled and wanted you to
  

18   elaborate a little more on that market.  I know it's the only
  

19   published series that we have on whey protein concentrate
  

20   products.
  

21          I don't know what I'm trying to ask, but I'm trying to
  

22   get, for the record, just the, how, why that is appropriate.
  

23   And I know other data you have put in here shows that dry
  

24   whey's declining.  I don't know if there's just anything you
  

25   can add just to make that clear.  And I will state that in
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 1   previous you have done a very good job of summarizing why the
  

 2   Dairy Institute is seeking this proposal and what it is trying
  

 3   to do, so I'm hoping you can add some clarity here.
  

 4       MR. FISH:  So maybe the best way to look at it is when you,
  

 5   let's take one of these, let's take a cheese plant that's
  

 6   generating 6 percent solids whey and it is going to ship the
  

 7   whey to somebody that's going to process it.  For a number of
  

 8   years, when that whey arrived at a processing plant, the whey
  

 9   was used to make whey powder.  What we're finding now is that 6
  

10   percent whey is still being shipped to these processing plants,
  

11   but the majority of the product that's being made is a WPC
  

12   product.  So I think dry whey served the industry well for a
  

13   number of years, and it, if there was a, if there was a fallacy
  

14   in the other solids formula relative to dry whey, is that it
  

15   did not, maybe these whey movements and the costs, the cost of
  

16   the whey, moving the whey and the cooling involved in whey
  

17   wasn't recognized.
  

18           So, again, we're trying to address that in the
  

19   proposal.  But the as significant part is the fact that we feel
  

20   that the, the other solids value should be attached to a whey
  

21   protein product, and the only one that's available for
  

22   publication is 34.
  

23      Q.  Okay.  And I don't know if this is a question for
  

24   Dr. Schiek or you, Mr. Fish.  In the other Federal Order price
  

25   formulas, we use the National Dairy Product Sales Report
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 1   prices, and these are verified prices.  And Dairy Market News
  

 2   are reported prices, but not necessarily somebody goes out to
  

 3   the plant to verify that that indeed was the actual price.  Can
  

 4   you speak to perhaps how that issue?
  

 5       MR. FISH:  I would, that, only because I don't actually
  

 6   report the surveyed numbers myself, but I happen to know the
  

 7   person at Saputo that does.  And in this case, she happens to
  

 8   handle the pricing for both.  So the format that's used for the
  

 9   whey sales reporting could certainly be used for the WPC 34
  

10   reporting, and I think it would be, the accuracy would be as
  

11   good as what we have for dry whey.
  

12      Q.  If the -- if we expanded the National Dairy Product
  

13   Sales Report to include WPC?
  

14      A.  Correct.
  

15      Q.  Okay.  Okay.  I want to talk about some of the details
  

16   of the actual alternative proposal and the numbers that you
  

17   used.  So on page 42 of your Exhibit 123, where you lay out
  

18   your alternative other solids price.  On the, this might be
  

19   just to clarify for the record, you say, it says, "the other
  

20   solids price per pound rounded to the nearest cent."  I think
  

21   that might need to be hundredth of a cent.  We usually do four
  

22   decimal places.
  

23       DR. SCHIEK:  That's correct.
  

24       JUDGE CLIFTON:  Do we want to make that change on the
  

25   document?
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 1       DR. SCHIEK:  I believe so, yes.
  

 2       JUDGE CLIFTON:  Direct us, Dr. Schiek, Ms. Frisius and I.
  

 3       DR. SCHIEK:  This is on Attachment 4, after the line that
  

 4   begins with Section 1051.50(q), toward the end of that line
  

 5   there's the words rounded to the nearest cent.  Insert between
  

 6   "nearest" and "cent", the word "hundredth".  Mr. English.
  

 7       MR. ENGLISH:  Your Honor?  Excuse me, Ms. Taylor, if I may.
  

 8   Having been the Scribner who caused this error, and I think if
  

 9   you look in the text that I intended to use, it's
  

10   one-hundredth, so if we're going to correct it, let's correct
  

11   it correctly.  So one-hundredth, and that was the Scribner and,
  

12   he shall remain nameless.
  

13       JUDGE CLIFTON:  You know, I don't see -- I don't see why I
  

14   don't see it.  We're on Attachment 4 right?
  

15       DR. SCHIEK:  Attachment 4.
  

16       MR. ENGLISH:  Your Honor, it is the very first line of
  

17   Section 1051.50(q) at the end there's the comma rounded to the
  

18   nearest, it reads cent with a comma, and Ms. Taylor is
  

19   absolutely correct, between nearest and cent we need to insert
  

20   one-hundredth.
  

21       JUDGE CLIFTON:  Ms. Frisius, have you found it and have you
  

22   done it already?  Good.  Thank you so much.  I now have found
  

23   it.
  

24       MS. TAYLOR:  I think that's my last one.
  

25   BY MS. TAYLOR:
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 1      Q.  Okay.  I'm just going to kind of work through as we go
  

 2   down this and try to just make sure that the logic behind it is
  

 3   clear and the Department understands what you intend to do.
  

 4       JUDGE CLIFTON:  Now, let me ask a question.  Is each of you
  

 5   also going to be here at 9:00 tomorrow morning?
  

 6       DR. SCHIEK:  I will be.
  

 7       MR. FISH:  I'm not scheduled to be here tomorrow, but if
  

 8   you would like me here, I'll change my flight plans
  

 9       MS. TAYLOR:  Your Honor, I will state that I'm really
  

10   almost done, and I probably will be done in five minutes.  I
  

11   realize it's getting towards 5:00.
  

12       JUDGE CLIFTON:  Well, that would be great, if you can, but
  

13   I do not want you to rush through this.
  

14       MS. TAYLOR:  This is the very last.
  

15       JUDGE CLIFTON:  Is your redirect, Mr. English, for
  

16   Mr. Fish?  So far?
  

17       MR. ENGLISH:  Probably not.
  

18       JUDGE CLIFTON:  All right.  I don't want to keep Mr. Fish
  

19   unnecessarily overnight, but if we need him, I would like him
  

20   to be here tomorrow.  So, all right.  Go ahead, Ms. Taylor.
  

21   BY MS. TAYLOR:
  

22      Q.  Okay.  So you want to, the first option is to take a
  

23   survey price that we survey and it's reported in the National
  

24   Dairy Product Sales Report.
  

25      A.  Correct.
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 1      Q.  For whey protein concentrate.  And the big picture idea
  

 2   is to take that and then convert it back to some dry whey
  

 3   value.  So to do that, you first divide the number by .34, and
  

 4   the way I was thinking that for every pound of, I think I
  

 5   messed this up.  For every pound of whey protein concentrate
  

 6   there's .34 pounds of protein, so you are kind of coming up
  

 7   with a per pound value of protein?
  

 8      A.  Correct.
  

 9      Q.  Then you take that value and multiply it by .12 because
  

10   for every pound of dry whey, in it is .12 pounds of protein.
  

11   So that kind of takes the whey protein concentrate and brings
  

12   it down to a dry whey value based on protein.
  

13      A.  Exactly.
  

14      Q.  And then you subtract the make allowance of .3110.  And
  

15   I wanted to talk about that for a second.  So that's taking the
  

16   dry whey make allowance, adjusting for cooling and adjusting
  

17   for a transportation cost.  For your transportation cost you
  

18   have a distance of 50 miles at $3.00 per mile on 6 percent
  

19   solids to come up with .05 dollars per pound of whey solids.
  

20   I'm just asking, why 50 miles?  Where does this $3.00 per mile
  

21   come from, etcetera?
  

22       DR. SCHIEK:  You want to go ahead?
  

23       MR FISH:  So what we did there is we took a, we surveyed
  

24   our own facilities, to be honest.  And pretty much --
  

25      Q.  Can you elaborate on your own facility?  Your own
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 1   Saputo or your own Dairy Institute?
  

 2      A.  Okay.  Because we're in the same situation where we
  

 3   have -- we have a central facility in California to process
  

 4   whey and one in Wisconsin, and we have outlet plants that ship
  

 5   whey to the central locations.  So we surveyed our own, and
  

 6   this is, this is one of the surveys, Bill, I don't know if it
  

 7   was the entire survey, but we used our numbers as part of that
  

 8   survey.
  

 9       DR. SCHIEK:  If I can add to that.  There was testimony on
  

10   Friday by a whey consultant, Barry Murphy, and he was talking
  

11   about hauling costs, and he had some numbers in there on
  

12   different haul costs.  And I would say that he had a primary
  

13   haul over a fairly long distance that was about, based on the
  

14   numbers he presented, if you did the math, it was about $4 a
  

15   mile.  But he also said there was some whey that was being back
  

16   hauled, which is a cheaper haul because somebody's already paid
  

17   some of the freight, and if you can do a backhaul people will
  

18   take less for the haul because it beats driving the truck back
  

19   empty and getting nothing for it, and that was somewhat less
  

20   than $3.  So $3 seemed to be an appropriate number that kind of
  

21   represented the range, sort of what haul costs per mile.
  

22      Q.  So we can look to that exhibit of Mr. Murphy for that
  

23   $3?
  

24      A.  Yes.
  

25      Q.  Give or take how you came up with the $3, numbers came
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 1   out of there?
  

 2      A.  Right.  I would say that the numbers would show that
  

 3   the $3 was sort of consistent in the range of what he reported.
  

 4      Q.  And the 50 miles?
  

 5      MR. FISH:  Again, I think that was what you will find if you
  

 6   called, if you picked up the phone and called a trucking
  

 7   company that hauls liquid products and asked them what their
  

 8   cost for running mile is, they would tell you it is about $3 to
  

 9   $4 it could be some cases less, but we used, that's where the
  

10   $3 came.  From it's a pretty consistent value used in the
  

11   industry.
  

12      Q.  But the distance of 50 miles, is that supposed to, is
  

13   that representing generally how much you move from one of your
  

14   smaller plants to your larger processing whey processing
  

15   facility?
  

16      A.  In our case, and again, I wasn't here for
  

17   Barry Murphy's testimony so I can't speak to that, but it would
  

18   represent a Saputo cost from a number of locations on average.
  

19      Q.  Okay.
  

20       DR. SCHIEK:  Also, if you look at Exhibit 123, page 28,
  

21   there's a chart that talks about, this is Wisconsin numbers
  

22   that shows how far a product moves in Wisconsin.  And 50 miles
  

23   isn't quite the midpoint, but it is reasonably close.  I think,
  

24   you know, the testimony of Mr. Murphy suggested that whey
  

25   moving long distances, a tremendous amount of the value gets
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 1   eaten up, so it's kind of a judgment in terms of a number that
  

 2   would represent the fact that whey does need to be hauled, but
  

 3   we're not trying to pick the longest hauls, we're trying to
  

 4   come up with a number that seems reasonably representative.
  

 5      Q.  And kind of the same questions for your cooling costs
  

 6   of .03 dollars per pound of solids, where did that number come
  

 7   from?
  

 8       MR. FISH:  That was actually run through a -- we use a
  

 9   modeling spreadsheet that you -- you enter in data that how
  

10   many pounds of whey you are trying to cool per hour, the
  

11   starting temperature and the end temperature, and it will
  

12   calculate how many kilowatts of electricity it will take to run
  

13   an ammonia, in this case ammonia compressor, to cool the
  

14   product down.  I think in the example we used like a hundred
  

15   degrees down to 45.
  

16      Q.  And since that is standard, then this cost would be
  

17   pretty much standardized between whey processing plants?
  

18      A.  I would say that's pretty representative, because if it
  

19   was, it is not, it is a pretty straightforward engineering
  

20   calculation.
  

21      Q.  Okay.
  

22       JUDGE CLIFTON:  That was s hundred degrees down to what?
  

23       MR. FISH:  45.
  

24       JUDGE CLIFTON:  45?
  

25       MR. FISH:  I don't have the -- it was either a hundred to
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 1   45, I know 45 was the cool temperature.  We either started at
  

 2   100 or 110, I can't remember exactly.
  

 3   BY MS. TAYLOR:
  

 4      Q.  But this is a calculation you did for your Saputo
  

 5   plants?
  

 6      A.  Yeah, I --
  

 7      Q.  Just so the record is clear.  We're not wondering five
  

 8   months from now where did .03 come from?
  

 9      A.  And you, as part of this spreadsheet, you can put in
  

10   utility costs for different parts of the country.  If it is
  

11   12 cents in California and 10 cents in Wisconsin, it will
  

12   adjust that -- that cost accordingly.
  

13      Q.  Okay.  And last question, I hope, you have the floor
  

14   price of .25, of 25 cents, and a ceiling of $1.50.  I'm not
  

15   familiar with CDFA, but is that the floor and the ceiling they
  

16   currently have in their system, or where did those numbers come
  

17   from, and why are they appropriate?
  

18       DR. SCHIEK:  Yeah.  That number is in, frankly, it is a
  

19   judgment about what -- what would be a level that, you know, a
  

20   smaller cheese plant might be able to tolerate if they aren't
  

21   getting value for their whey before, you know, really, they
  

22   fell under extreme stress.  And I think another thing is, we
  

23   were trying to kind of come up with a number that hit the
  

24   ceiling and the floor roughly the same amount of time.
  

25           So currently there's a temporary number at CDFA, I
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 1   think it's $2 that the Secretary put in.  That's a temporary
  

 2   number.  That's higher than it's been, I think the top end CDFA
  

 3   was 75 cents until this temporary factor went into place.  The
  

 4   hearing panel recommended a top ceiling of $1.50 as part of
  

 5   their recommendation for the temporary change.  Those are some
  

 6   of the numbers that are out there.  We just felt like $1.50 was
  

 7   a reasonable number because we're, again, we're trying to
  

 8   provide some limit that when whey prices or WPC prices get
  

 9   really high, it's not going to cause so much stress that we see
  

10   cheese plants going out of business because of it.
  

11      Q.  And when you say it gives a range where it hit the
  

12   floor an equal number of times as it hit the ceiling, what
  

13   price series are you talking about?
  

14      A.  Talking about when you apply that whole formula and run
  

15   it through, it hit the ceiling of $1.50 nine times over the
  

16   five-year period and it hit the floor nine times over the
  

17   five-year period.
  

18      Q.  Of the data that you presented in your exhibit?
  

19      A.  Right.  Correct.
  

20      Q.  I have one more question I need to ask.  You talked
  

21   about the dairy, at the bottom it talks about using the
  

22   "Central West WPC 34 Mostly price as reported by Dairy Market
  

23   News between the 26th of the prior month and the 25th of the
  

24   month in which the price being computed will be effective."
  

25          Usually, in Federal Orders we use the announced price
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 1   after the month on or before the 5th.  How come this is a
  

 2   different price series and we're not just using the announced
  

 3   Dairy Market News average price for the month?
  

 4      A.  That's a good question.  In my experience, when you
  

 5   what we tend to see reflected in the NDPSR, sometimes the
  

 6   observation is that it tends to follow what's happening in the
  

 7   primary market that people are using to price off of.  So you
  

 8   will see the CME, movements in the CME will be reflected in the
  

 9   NDPSR a lot of times the follow week.  So I guess by using the
  

10   25th and the 26th you kind of capture that same period.
  

11   Obviously, if we had an NDPSR price for WPC 34, I think we
  

12   would want it the same pricing period that is currently used
  

13   for consistency.  I guess we think if we're using the Central
  

14   West WPC 34 Mostly price from Dairy Market News, by having a
  

15   slightly earlier time period because of the reference, the way
  

16   that's referenced in pricing whey, it would come out, represent
  

17   the actual prices people are paying more in the following week,
  

18   and so it would kind of match up with the NDPSR from a timing
  

19   perspective.  I maybe muddled that, but that's the idea.
  

20      Q.  Okay.  And now I'm finished.  Thank you very much for
  

21   indulging me a few extra minutes.
  

22       JUDGE CLIFTON:  Let me ask, just for questions for
  

23   Mr. Fish, and Dr. Schiek will continue cross-examination
  

24   tomorrow.  But -- but I would like Mr. Fish not to stay
  

25   overnight just for cross-examination.  Let's ask any Mr. Fish
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 1   questions now.  Mr. Beshore?  And Mr. English, you may also
  

 2   save your redirect until tomorrow, unless you have some for
  

 3   Mr. Fish.
  

 4       MR. ENGLISH:  I'm not gonna have time for a preview, then,
  

 5   so --
  

 6       JUDGE CLIFTON:  No, we have to have a preview.  Go ahead,
  

 7   Mr. Beshore.
  

 8      MR. BESHORE:  These are technical, I think they are for
  

 9   Mr. Fish.
  

10                        CROSS-EXAMINATION
  

11   BY MR. BESHORE:
  

12      Q.  When we're talking about these, this whey processing,
  

13   we're talking about whey that's already been separated, where
  

14   the cream's already been separated?
  

15       MR. FISH:  Yes.
  

16      Q.  Okay.  When you are processing it in your own plant,
  

17   does, is there any reason that it needs to be cooled?
  

18      A.  No, it does not.  Not unless it's, if the, if you would
  

19   process it and then store it for more than four hours, but
  

20   typically speaking it's not, because it's processed within the
  

21   appropriate timeframe.
  

22      Q.  Okay.  So cooling and transportation are basically
  

23   functions that only relate to whey that's being aggregated from
  

24   other sources?
  

25      A.  For the most part, yes.

5698



TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII

 1      Q.  Okay.  What do you do with your lactose from the, or
  

 2   the permeate from the WPC process?  I mean, is there value
  

 3   that's captured in that?
  

 4      A.  There -- there can be.  Some of it's, and I can only
  

 5   speak for Saputo, some of it's dried as permeate and dried as
  

 6   lactose, some of it is animal fat, and all depends on market
  

 7   conditions at the present time.  Drying permeate and lactose is
  

 8   not a profitable business, so -- but there's times when it is
  

 9   profitable when the markets are in the right position.
  

10      Q.  So it tends to relate to the lactose market and those
  

11   prices?  Is that --
  

12      A.  Yes.
  

13      Q.  -- fair?  Okay.  I think this is, I guess this is for
  

14   Dr. Schiek.
  

15       JUDGE CLIFTON:  Can you save that until tomorrow?
  

16       MR. BESHORE:  I can.  I can.  Absolutely.
  

17       JUDGE CLIFTON:  Mr. Fish, we will be able to let you catch
  

18   your plane.  And thank you so much, you have added a great deal
  

19   of understanding.
  

20           And Dr. Schiek, we'll continue with cross and direct
  

21   tomorrow.
  

22           I would like some preview.  I know Mr. English has to
  

23   leave, I know we're quite late for your obligation.
  

24       MR. ENGLISH:  I will do the best I can, but, yeah, I'm
  

25   running up against a situation here.  Tomorrow, I don't know
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 1   the name, I'm sorry.
  

 2       JUDGE CLIFTON:  That's okay, just give us an idea.
  

 3       MR. ENGLISH:  We have a fluid processor tomorrow, and then
  

 4   we have got two Wisconsin cheese makers, Steve Buholzer,
  

 5   B-U-H-O-L-Z-E-R, for Klondike, and Steve Stettler,
  

 6   S-T-E-T-T-L-E-R, for Decatur Dairy.  And I think there's an
  

 7   Al Michaels - - what's his company name, Rachel?  Mike Anthony,
  

 8   I'm sorry, from Unified Grocers.
  

 9       JUDGE CLIFTON:  Thank you.  And I know you have to run.
  

10       MR. ENGLISH:  Yes, I really do.  Thank you.
  

11       JUDGE CLIFTON:  Good.  And we'll have more of a thorough
  

12   preview tomorrow morning when it is -- when we're back here.
  

13   All right.
  

14           See you all at 9:00 tomorrow morning, we'll be in the
  

15   Independence Room.  I presume we remove everything from this
  

16   room tonight.
  

17       MS. MAY:  We have to move it over there now.
  

18       JUDGE CLIFTON:  Oh, we have to move it over there now.
  

19       MS. MAY:  But just set it up against the wall because
  

20   there's a band practice there at 6:00.
  

21       JUDGE CLIFTON:  There's a band practice there at 6:00 so we
  

22   just move it out of here and over against the wall in the
  

23   Independence Room.  All right.  Good.
  

24   We go off record at 5:09.
  

25       (Whereupon, the evening recess was taken.)
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 1          TUESDAY, NOVEMBER 3, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record, at 9:01 in the
  

 3   morning it is November 3, 2015.  It is a Tuesday.  We're in
  

 4   Clovis, California.  This is the milk hearing.  This is Day 29
  

 5   of the hearing.
  

 6           My name is Jill Clifton.  I'm the United States
  

 7   Administrative Law Judge who is assigned to take in the
  

 8   evidence at this hearing.  The evidence consists of testimony
  

 9   and exhibits.  And the testimony will be certified when I
  

10   certify the transcript, that will include any corrections that
  

11   I adopt.  Those are proposed by anyone who wants to suggest
  

12   them.  And once I certify the exhibits that were either
  

13   admitted or rejected, and certify the corrected transcript all
  

14   in one document, my involvement in the case is concluded.
  

15           I would like now to take appearances of others
  

16   participating, beginning with employees of the USDA.
  

17       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

18   Assistant to the Deputy Administrator Dairy Programs.
  

19       MS. TAYLOR:  Good morning, Erin Taylor, T-A-Y-L-O-R,
  

20   Marketing Specialist with AMS Dairy Program, the singular.
  

21       MS. MAY:  Good morning, Laurel May, USDA AMS Dairy Program.
  

22       MS. FRISIUS:  Good morning, Meredith Frisius, F-R-I-S-I-U-S
  

23   and I'm with the USDA Dairy Program.
  

24       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

25   Agricultural Economist for the Upper Midwest Milk Marketing
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 1   Order Federal Order 30 on detail to USDA Dairy Programs.
  

 2       MR. SWENSON:  Virgil Swenson, V-I-R-G-I-L, S-W-E-N-S-O-N,
  

 3   Assistant Market Administrator with the Central Order in
  

 4   Kansas City, on detail with USDA AMS Dairy Program.
  

 5       MS. BECKER:  Good morning, Lauren Becker, an Attorney with
  

 6   the USDA Office of the General Counsel.
  

 7       MR. HILL:  Good morning, I'm Brian Hill, H-I-L-L, Attorney
  

 8   with the Office of the General Counsel.
  

 9       MR. BESHORE:  Marvin Beshore, M-A-R-V-I-N, B-E-S-H-O-R-E,
  

10   Counsel for the Cooperative Proponents of Proposal Number 1,
  

11   California Dairies, Dairy Farmers of America, and Land O'Lakes.
  

12       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

13   Megan is M-E-G-A-N, I'm an Attorney with the firm Hanson
  

14   Bridgett in San Francisco.  That's spelled H-A-N-S-O-N,
  

15   B-R-I-D-G-E-T-T, and I'm co-counsel for the Proponents of
  

16   Proposal Number 1.
  

17       MR. JABLONSKI:  My name is Gary, G-A-R-Y, Jablonski,
  

18   J-A-B-L-O-N-S-K-I, Consultant working with the dairy
  

19   cooperatives.
  

20       MR. ENGLISH:  Good morning, your Honor.  My name is
  

21   Chip English, C-H-I-P, E-N-G-L-I-S-H, I'm an Attorney with the
  

22   law firm of Davis, Wright, Tremaine with my principal office in
  

23   Washington DC, and I'm here on behalf of Proponents for
  

24   Proposal 2, the Dairy Institute of California.  And I think I'm
  

25   also in favor of the plural.
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 1       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y, V --
  

 2   as in Victor -- U-L-I-N, co-counsel for the Dairy Institute of
  

 3   California.
  

 4       MR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

 5   Economist with the Dairy Institute of California.
  

 6       MR. UMHOEFER:  Good morning, I'm John Umhoefer, J-O-H-N,
  

 7   U-M-H-O-E-F-E-R, and I'm Executive Director of the Wisconsin
  

 8   Cheese Makers Association.
  

 9       MR. STETTLER:  Good morning, Steve Stettler,
  

10   S-T-E-T-T-L-E-R, President of Decatur Dairy and a cheese Maker
  

11   out of Wisconsin.
  

12       MR. BUHOLZER:  Good morning, Steve Buholzer,
  

13   B-U-H-O-L-Z-E-R, one of the co-owners of Klondike Cheese in
  

14   Monroe, Wisconsin.
  

15       JUDGE CLIFTON:  Would you spell your name again, I didn't
  

16   write fast enough.
  

17       MR. BUHOLZER:  B-U-H-O-L-Z-E-R.
  

18       JUDGE CLIFTON:  Thank you.
  

19       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

20   with the Dean Foods Company.
  

21       MS. TAYLOR:  Good morning, Sue Taylor with Leprino Foods,
  

22   L-E-P-R-I-N-O.
  

23       MR. DeJONG:  Good morning, James DeJong, D-e, J-O-N-G,
  

24   Dairy Policy Economic Analyst with Hilmar Cheese, dairy
  

25   farmer-owned manufacturer of cheese, whey, and milk powders.
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 1       MR. RAMIREZ:  Good morning, Miguel Ramirez, R-A-M-I-R-E-Z,
  

 2   with Leprino Foods in Denver, Colorado.
  

 3       MR. ZOLIN:  Good morning, Alan Zolin, A-L-A-N, Z-O-L-I-N,
  

 4   representing Hilmar Cheese.
  

 5       JUDGE CLIFTON:  Where's Mr. Vetne?
  

 6       MR. ZOLIN:  Sleeping.
  

 7       MS. HANCOCK:  Nicole Hancock, Stoel Rives, representing the
  

 8   California Producer Handlers Association and Ponderosa Dairy.
  

 9       MR. LAI:  Good morning, Victor Lai, V-I-C-T-O-R, L-A-I,
  

10   with Producers Dairy Foods, a member of the California
  

11   Producers Handlers Association, one of the Proponents for
  

12   Proposal Number 3.
  

13       MR. VANDENHEUVEL:  Good morning, Rob Vandenheuvel,
  

14   V-A-N-D-E-N-H-E-U-V-E-L, here on behalf of Milk Producers
  

15   Council.
  

16       MR. MILTNER:  Good morning, Ryan Miltner, M-I-L-T-N-E-R,
  

17   Attorney for Select Milk Producers.
  

18       JUDGE CLIFTON:  And just in time, Rachel Kaldor.
  

19       MS. KALDOR:  Rachel Kaldor, R-A-C-H-E-L, K-A-L-D-O-R,
  

20   Executive Director of Dairy Institute of California.
  

21       JUDGE CLIFTON:  Is there anyone who has not yet come to the
  

22   podium who would like to be introduced?  There is not.  Is
  

23   there anyone who has not yet come to the podium who expects to
  

24   testify today?  There is not.
  

25           Let us go ahead with preliminary matters, including any
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 1   announcements, beginning with those from the USDA.
  

 2       MS. MAY:  Laurel May with USDA.  Something tells me that
  

 3   people were tired of my morning announcements because I cannot
  

 4   find any of my cheat sheets.  So you guys know all the basic
  

 5   stuff.  And that, for instance, we have a court reporter who is
  

 6   taking the transcripts, and that those and the exhibits are
  

 7   available on our website about two weeks after the end of each
  

 8   hearing week, so you can look for those.  And as always, we are
  

 9   broadcasting this live, and you can find the link for that at
  

10   www.ams.usda/live.gov.  You know all this stuff, so it is not
  

11   really necessary.
  

12           Yesterday at the end of the day we had Dr. Schiek and
  

13   Mr. Fish on the stand, and I think they are going to be coming
  

14   back today, but not until after we hear from Mr. Stettler and
  

15   Mr. Buholzer?  Correct?
  

16           And the only other announcement that I have is that
  

17   next week we will be moving this hearing to the Piccadilly Inn
  

18   at the Airport, not to be confused with the Piccadilly Inn over
  

19   by the University.  And on Veteran's Day, which is Wednesday of
  

20   next week, we intend to go ahead and keep on keeping on, so
  

21   plan to be there.
  

22       JUDGE CLIFTON:  I'm so pleased we were able to do that.
  

23   Everyone wants to finish while we're here this trip in
  

24   November, and it would be a shame if we didn't use that day and
  

25   were shy by one day and had to come back in December.  So I'm
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 1   very pleased that it's been approved for us to work on
  

 2   Veteran's Day.  And I think that's a way to honor our veteran's
  

 3   in addition.
  

 4           The docket number for this proceeding, as known in the
  

 5   Hearing Clerk's office in the U.S. Department of Agriculture
  

 6   is, in brackets [AO] 15, docket number 15-0071.  Other
  

 7   preliminary matters or announcements?
  

 8       MR. ENGLISH:  Chip English.  Good morning everyone, again.
  

 9           So actually, Mr. Fish is not here, I think we completed
  

10   him yesterday.  Regardless, we are going to start with a panel
  

11   of two Wisconsin Master cheese makers, and so that's
  

12   Mr. Buholzer from Klondike and Mr. Stettler from Decatur Dairy.
  

13   And so they are going to be testifying as a panel.  Then we'll
  

14   bring Dr. Schiek back to finish whatever cross-examination and
  

15   what I now expect to be modest redirect.
  

16           At which point, assuming Mr. Vetne has joined us, he
  

17   will be testifying Part 2 on pricing.  We do expect another
  

18   fluid processor, Mr. Mike Anthony for Unified Grocers, he's
  

19   coming in, we hope, on the same flight that, well, different
  

20   day, but the same flight that Mr. Dolan was on yesterday, so he
  

21   would, I think, best be on right after lunch if we can work
  

22   that out.
  

23           If we get all of those done, we would then move to
  

24   Mr. Blaufuss, Part 3, on pricing.  And I am prepared, if those
  

25   all get done, we have two relatively short pieces, Part 4 and
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 1   Part 5 from Mr. Zolin, testifying first on Section 13, and last
  

 2   on Section 86, which is payments to the Market Administrator on
  

 3   milk, but that would be if we get that far.
  

 4           I do want to remind everybody that we are anticipating
  

 5   Dr. Mark Stephenson to be here tomorrow, and as part of that
  

 6   reminder, two important caveats:  Number one, he will not be
  

 7   testifying for or against any proposal but presenting
  

 8   information for the record.  And second, again, the last I had
  

 9   heard from him, he does not anticipate speaking about any study
  

10   he did for the cooperatives.  And as long as that's what
  

11   happens, we commit from our side entirely, that we will not be
  

12   asking any questions about that study.
  

13           I don't know, because I have not seen how extensive his
  

14   testimony will be, and, therefore, it is somewhat difficult for
  

15   me to predict how long he'll be on the stand.  In fact, I would
  

16   safely say I have no idea.  We do have some other witnesses
  

17   that I can discuss later tonight, hopefully at 4:55, about that
  

18   we would have, if, for some reason, he's not on for the whole
  

19   day.  So we will have other witnesses regardless.  And I still
  

20   anticipate as of the fact that Dr. Schiek is going to carry
  

21   over from yesterday, I don't think changes my forecast of
  

22   yesterday that except for two witnesses that may, one
  

23   definitely and one possible for next week, that we are done
  

24   with our case-in-chief no later than the morning break on
  

25   Friday.
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 1       JUDGE CLIFTON:  That's just excellent.  I'm pleased by
  

 2   that.
  

 3           I would ask all of you to help me make sure that we do
  

 4   have Mr. English have his opportunity to give us a preview for
  

 5   tomorrow before we get to 5:00.  I know we cut it extremely
  

 6   close yesterday.  He arrived with a minute to spare, and that's
  

 7   just too tension-producing.  So I'm glad we got Mr. Fish done
  

 8   so that he didn't have to stay another day, that was my
  

 9   objective and so we did it.  But let's all try to make that not
  

10   quite so nerve-wracking as yesterday.
  

11           And Mr. Hollon, would you come forward and identify
  

12   yourself?
  

13       MR. HOLLON:  Good morning, Elvin Hollon, Dairy Farmers of
  

14   America, supporter of Proposal Number 1, E-L-V-I-N,
  

15   H-O-L-L-O-N.
  

16       JUDGE CLIFTON:  Thank you.  Are there any preliminary
  

17   matters?  There being none, I would invite the two gentlemen
  

18   who will testify as a panel to come forward, this would be
  

19   Mr. Stettler and Mr. Buholzer, I'm not saying it correctly
  

20   but --
  

21       MR. BUHOLZER:  You did good.
  

22       JUDGE CLIFTON:  Close enough, I moved one chair out of the
  

23   way so it would be easier to get up the stairs, but you will
  

24   need to move it back.  And I'm going to swear you in in a
  

25   seated position, and I'll swear you, swear you in together, but
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 1   I'll ask each of you to state your name when you say yes.
  

 2           So let me begin by having each of you raise your right
  

 3   hand, please.
  

 4           Does each of you solemnly swear or affirm under penalty
  

 5   of perjury that the evidence you will present will be the
  

 6   truth?
  

 7       MR. STETTLER:  I do.
  

 8       MR. BUHOLZER:  I, Steve Buholzer, do.
  

 9       MR. STETTLER:  I, Steve Stettler, do.  Forgot that already.
  

10       JUDGE CLIFTON:  Very fine.  And this, Mr. Steve Buholzer,
  

11   would you again spell your name, including your first name?
  

12       MR. BUHOLZER:  S-T-E-V-E-N, B-U-H-O-L-Z-E-R.
  

13       JUDGE CLIFTON:  And Mr. Stettler, if you will spell, state
  

14   and spell your full name, or your first and last name.
  

15       MR. BUHOLZER:  Steve Stettler, S-T-E-V-E, S-T-E-T-T-L-E-R.
  

16       JUDGE CLIFTON:  Good.  Now you can experiment a little bit.
  

17   You saw how clearly Mr. Stettler's voice came through.  You may
  

18   actually -- I know particularly when you are reading your
  

19   statement you have to be able to see the paper, and I think the
  

20   mic can be kind of to the side of your mouth rather than
  

21   directly in front and it will still pick you up.  All right.
  

22           We are distributing two documents.  Mr. English, what
  

23   do we have?
  

24       MR. ENGLISH:  We have a statement on the letterhead of
  

25   Klondike Cheese Company, which is obviously Mr. Buholzer's
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 1   testimony, and I'm gonna ask that that be marked.  That is a
  

 2   three-page statement with two pages of attachments, so it is
  

 3   five pages in total.
  

 4       JUDGE CLIFTON:  All right.  I think that will be
  

 5   Exhibit 124.  Am I correct, Ms. Frisius?  All right.  That will
  

 6   be Exhibit 124.
  

 7       MR. ENGLISH:  And then Mr. Stettler has a two-page
  

 8   statement and one page exhibit for three pages that I would ask
  

 9   to be marked as Exhibit 125, your Honor.
  

10       JUDGE CLIFTON:  Very fine.  I'm marking mine accordingly.
  

11   Exhibit 125.
  

12            (Thereafter, Exhibit Numbers 124 and 125,
  

13            were marked for identification.)
  

14       JUDGE CLIFTON:  Raise your hand if you need a copy of
  

15   either Exhibit 124 or Exhibit 125.  It appears everyone has
  

16   one.  Good.  All right.
  

17           As we distribute these, if you have any left over and
  

18   can put them on the back table, that would be great.
  

19   Mr. English, you may proceed.
  

20                       DIRECT EXAMINATION
  

21   BY MR. ENGLISH:
  

22      Q.  I think it will be easier if I just have them
  

23   individually read Exhibit 124 and 125 in the record, and then
  

24   I'll have additional questions of direct.
  

25          So, Mr. Buholzer, if you could go first.
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 1       MR. BUHOLZER:  Hello, my name is Steve Buholzer.  My
  

 2   brothers and I and our children own Klondike Cheese Company.
  

 3   It is a midsize cheese factory located in Monroe, Wisconsin.
  

 4   Klondike was established in the late 1800's as a co-op.  In
  

 5   1925, my grandfather, Ernest Buholzer, was hired as a, by the
  

 6   co-op as a cheese maker.  In 1947, my father Alvin and my
  

 7   mother Rosa took over management of the co-op.  In 1973, our
  

 8   family bought the co-op.  Over the years we have produced a
  

 9   variety of cheeses to try to stay profitable.  Klondike Cheese
  

10   Company currently manufactures traditional Feta, flavored Feta,
  

11   brick, Muenster, and Havarti cheeses, and most recently Greek
  

12   yogurt.
  

13           In 2001, Klondike expanded business by constructing a
  

14   new cheese manufacturing facility and installing a
  

15   computerized, fully-automated coagulator.  With the addition of
  

16   the coagulator and the advanced technology, Klondike has more
  

17   than doubled its production of Feta to meet the growing demand
  

18   of this specialty cheese.  In 2013, Klondike expanded again to
  

19   produce Greek yogurt.
  

20           In the 1940's, we produced four wheels of Swiss cheese
  

21   per day.  Today we produce over 125,000 pounds of cheese a day.
  

22   In the 1980's, we were a small family business with eight
  

23   employees, now we have 162 employees.  We have grown from 10
  

24   patron farms to 75.  Our current patrons are larger and produce
  

25   more milk than our earlier patrons.  We have gone from
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 1   processing 20,000 pounds of milk per day to one million pounds
  

 2   of milk per day.  Klondike Cheese currently sells -- Klondike
  

 3   Cheese Company currently sells cheese and yogurt to many
  

 4   national retailers and food service distributors.  Our produce
  

 5   mix is 75 percent food service and 25 percent retail.  We sell
  

 6   our own Odyssey branded product, as well as a private label for
  

 7   customers.
  

 8           We are located seven miles from the nearest
  

 9   municipality and therefore, have to process our own waste
  

10   water.  In 2006, we upgraded our waste water facility at a cost
  

11   of $3.9 million and ongoing operation costs of $300,000 each
  

12   year.  Our waste water treatment plant is an anaerobic and
  

13   aerobic pretreatment system.  We spread the treated water on
  

14   100 acres of land that we own.  Alfalfa is grown and harvested
  

15   on the land by local farmers.  Hydraulic loading is an issue
  

16   for us.  We are limited in the amount of waste water we can
  

17   produce per day due to our limited acreage.  There is no
  

18   adjacent land for purchase that would allow us to expand.
  

19           JUDGE CLIFTON:  Now, when you talked about the waste
  

20   water you said produce, which is probably true, but the word
  

21   you have it in your statement is "processed", so what you can
  

22   process limits the amount you are allowed, or could deal with
  

23   if you produce it.
  

24       MR. BUHOLZER:  That's all we can deal with, correct.
  

25       JUDGE CLIFTON:  Okay.
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 1       MR. BUHOLZER:  Yeah.  Due to these land constraints --
  

 2       MR. ENGLISH:  Actually, I think you skipped "there is no
  

 3   adjacent land" I'm sorry.
  

 4       MR. BUHOLZER:  Oh, I didn't get to that, I'm sorry.
  

 5   There's no adjacent land for purchase that would allow us to
  

 6   expand.
  

 7           Due to these land constraints and tighter DNR
  

 8   requirements, we are in the planning stages of an upgrade to a
  

 9   higher rate system, at an estimated $3 million.  This will
  

10   allow us to expand our cheese and yogurt production only, but
  

11   will not allow us to expand into whey drying.
  

12           For a small to midsize cheese manufacturer, the demands
  

13   of our whey stream have changed dramatically.  In the 1960's,
  

14   all the whey went back to local farms to be used as hog feed.
  

15   As more farmers got out of the hog business, the whey started
  

16   to become a burden.  Klondike put in equipment to first ship
  

17   warm whey to a drying facility for animal feed.  A few years
  

18   later we upgraded to cool the whey and were able to ship to a
  

19   plant that made whey protein concentrate.  In 1984, we
  

20   installed our first ultra-filtration system.  This allowed us
  

21   to sell WPC 34 to a neighboring whey processing facility in
  

22   order to gain revenue.  At that time, the permeate was spread
  

23   on the land as fertilizer.  In 2004, we installed a reverse
  

24   osmosis system for the permeate so that we could increase the
  

25   solids and sell it to a neighboring processor to increase our
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 1   revenue.  Our whey processing capabilities are limited by our
  

 2   production of Feta cheese.  Feta cheese produces a higher acid
  

 3   whey that must be blended with other whey in order to be dried.
  

 4   This fact, along with our limited waste water capacity, only
  

 5   allows us to sell liquid products to a larger whey processing
  

 6   facility, thus, limiting the amount of revenue we can generate.
  

 7   At this time, Klondike Cheese has no other options to recoup
  

 8   any additional revenue from its whey stream.
  

 9           The issue is the other solids milk price is based on
  

10   the dry whey price, which doesn't accurately reflect our whey
  

11   revenue.  So there are months that Klondike Cheese cannot earn
  

12   revenues on concentrated whey and permeate that meet the whey
  

13   value in the Class III milk price.  This will be demonstrated
  

14   in the attached spreadsheet.  The deficit hinders our ability
  

15   to invest in our operation, in the face of ever-increasing
  

16   costs brought on by buyer demands, food safety requirements,
  

17   environmental regulations, and overheads.
  

18           Thank you.
  

19       MR. ENGLISH:  Mr. Stettler, your turn, Exhibit 125.
  

20       MR. STETTLER:  I have a little shorter story.
  

21           I am Steve Stettler, President of Decatur Dairy, Inc.,
  

22   in Brodhead, Wisconsin.  We have been a cooperative since 1942
  

23   and were started by seven farmers to turn our milk into cheese
  

24   and market it.
  

25           Decatur Dairy has seen several changes over the years
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 1   and has grown over the years to supply the needs of its
  

 2   customers.  We have went from making Swiss cheese to Muenster,
  

 3   brick cheese, farmer cheese, and now we also make Havarti,
  

 4   Gouda, specialty Swiss, and several cheese curds.  Decatur
  

 5   Dairy makes several smaller batches of cheese for its retail
  

 6   store producing its own Colby, Cojack, Monterey Jack, and
  

 7   several smoked cheeses.
  

 8           Decatur Dairy has sold its whey since the early 1970's
  

 9   to processors to take the protein out of the product.  Decatur
  

10   Dairy has always sold warm whey and has whey processing plants
  

11   close to the facility.
  

12           Back in the 1970's, Decatur Dairy was paid a flat rate
  

13   for whey.  The rate being .14 to .16 cents on solids, and that
  

14   did not change until 2012 when the rate changed to a percentage
  

15   of dry whey.  Now, I may add to the, to my testimony, also,
  

16   that these are modest numbers .14 to .16 cents.  When I go back
  

17   we are actually down to .04 to .06 cents, so that number has
  

18   varied, but it had never gone over .16 cents.
  

19           Dry whey pricing hurts us because we only sell wet
  

20   whey.  And for Decatur Dairy to build a dryer is out of the
  

21   question.
  

22           My cooperative is in favor of changing the way whey is
  

23   priced in milk pricing.  Decatur Dairy sells its cheese, cream,
  

24   and whey and that is how we pay for our milk and the milk price
  

25   is based.  When the other solids price gets raised, we pay more

5720



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   for solids than the waste solids price can make up for.
  

 2   Decatur Dairy feels our milk price will not be lower because of
  

 3   this, but will be more competitive and fair.
  

 4           The cooperative has had many discussions on whey and
  

 5   how to sell it, and if it makes sense to invest in the
  

 6   equipment to process.  There are so many issues for us to
  

 7   invest in processing equipment for whey.  Waste water is a big
  

 8   issue, as whey equipment would add another 30,000 gallons of
  

 9   waste water in just cleaning the equipment, and if you want to
  

10   reuse the water, there would also be the redesign of piping to
  

11   handle the water, and cleaning those lines add more waste
  

12   water, also.  Waste water improvements to handle this amount of
  

13   water and the byproducts of permeate would be as high as
  

14   $2 million, and that really doesn't have a payback.
  

15           Decatur Dairy would also have to expand the building
  

16   for equipment, and right now land is not available for building
  

17   additions.  The cooperative could easily be $3 million plus in
  

18   investments if whey investment was looked at.
  

19           The other way whey pricing is being done, the money
  

20   that is being paid for whey really doesn't cover the investment
  

21   if it is not changed.  In the past, if you invested in whey
  

22   equipment at the right time, it would pay for itself because it
  

23   did not have a huge impact on milk pricing, and other solids
  

24   did not have the high value and the demand, the demand was not
  

25   as great as it is today.  Unfortunately, we did not have the
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 1   space or facility to invest in the equipment.
  

 2           Our cooperative strongly encourages a review of this
  

 3   pricing.  Decatur Dairy has been short on covering milk costs
  

 4   for the last five years, with 2012 being a negative .5386
  

 5   cents.  In 2013, it was a negative 5291.  In 2014, we were a
  

 6   negative 7114, and in 2015, there was a negative of 6 cents and
  

 7   three quarters.  The only months in those years that the
  

 8   cooperative was in the black and covering their cost was 2015.
  

 9   It was July 2015, with a positive 3.58 cents.  August 2015 we
  

10   were a positive 2.735 cents, and in September we were positive,
  

11   I take that back, I made a mistake there.  In August 2015 we
  

12   were a positive 27 cents .35, and in September we were a
  

13   positive 46 cents .49.
  

14           Decatur Dairy would like to invest in whey and do the
  

15   processing the correct way, but it just doesn't work with the
  

16   current system.  We all know the demands for solids will come
  

17   back and milk price will reflect that for the farmer.  The
  

18   cooperative would like to see a system where the price of whey
  

19   would generate some profits to reinvest in whey processing, as
  

20   it is a huge expense.  Thank you.
  

21   BY MR. ENGLISH:
  

22      Q.  The first thing, Mr. Stettler, going back to the
  

23   paragraph when you were giving the numbers.  First of all, all
  

24   those numbers were in cents, and so when you said 5386 it was
  

25   53.86 cents, correct?
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 1      A.  They are in cents, yes.
  

 2      Q.  And if you go to 2014, looking at your chart and
  

 3   looking at that, you read it correctly, I believe, and you read
  

 4   it differently from the text.  You read 71.14 cents, what's
  

 5   written there is 7.114, so if the zero should be struck on
  

 6   Exhibit 125, correct?  It's really 0.7114, correct?
  

 7      A.  Yes, .07114.
  

 8      Q.  So I'd ask that the zero after the period for 2014 be
  

 9   struck so that it reads 0.7114.
  

10       JUDGE CLIFTON:  Now, the two of you did not just now say
  

11   the same thing as each other, so I want to make sure what this
  

12   is supposed to be.  Are you looking at a chart and getting it
  

13   from there, Mr. English?
  

14       MR. ENGLISH:  Yes.  And I wasn't going to talk about the
  

15   chart yet, I was trying to fix this first.  But I guess if you
  

16   look at page 3, Mr. Stettler, and the audience, at 2014, and
  

17   the last column for 2014, which is the second to the last line
  

18   in red, it's a negative 0, it is dollar sign, $0.7114, correct,
  

19   Mr. Stettler?
  

20       MR. STETTLER:  Correct.
  

21   BY MR. ENGLISH:
  

22      Q.  Okay.  And that's the number you meant to have on
  

23   Page 2 of your testimony, correct?
  

24      A.  Correct.
  

25      Q.  Okay.  And, in fact, I think he actually read it that
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 1   way, your Honor, I think he read it correctly.
  

 2       JUDGE CLIFTON:  All right.
  

 3       MR. ENGLISH:  So the line that says 2014 was a negative
  

 4   0.07114, really should read, 2014 was a negative 0.7114; is
  

 5   that correct, Mr. Stettler?
  

 6       MR. STETTLER:  Correct.
  

 7       JUDGE CLIFTON:  Thank you both.  Ms. Frisius, on the third
  

 8   line down from the next to the last paragraph on page 2, we're
  

 9   going to strike a "0" so that the phrase that begins with
  

10   "2014" will say, "2014 was a negative 0."  now we strike a
  

11   "0.7114."  All right.  Mr. English?
  

12       MR. ENGLISH:  Thank you.
  

13       JUDGE CLIFTON:  Now, are you through with going over those
  

14   numbers, because I would like him to do them one more time.
  

15       MR. ENGLISH:  I was done, but if you want him to go through
  

16   them again, your Honor, I'm happy to do that.
  

17       JUDGE CLIFTON:  Okay.  So let's look at those again and
  

18   express them clearly in cents.  So -- so we're still in that
  

19   next to the last paragraph on page 2.  We're starting with
  

20   2012, and read that again, and go slowly so that we can capture
  

21   in our minds how many cents were lost.  So 2012?
  

22       MR. STETTLER:  With 2012 being a negative .5386 cents.
  

23       JUDGE CLIFTON:  Now, it is -- if you put in the point it is
  

24   part of a dollar.
  

25       MR. STETTLER:  I don't know how you want to me to read it.
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 1       JUDGE CLIFTON:  That sounds great.  53.86 cents sound
  

 2   great.  Now, what it's written as, is as parts of a dollar.
  

 3       MR. STETTLER:  Correct.
  

 4       JUDGE CLIFTON:  But you don't have to read it that way, you
  

 5   can read it like you just did.
  

 6       MR. STETTLER:  All right.
  

 7       JUDGE CLIFTON:  So start again, then, with 2012.
  

 8       MR. STETTLER:  2012 being a negative 53.86 cents; 2013 was
  

 9   a negative 52.91 cents; 2014 was a negative 7.114 cents.
  

10       JUDGE CLIFTON:  Or 71.14.
  

11       MR. STETTLER:  No, it is 7 --
  

12       MR. ENGLISH:  We struck the zero there, remember.
  

13       MR. STETTLER:  Yeah, we struck the zero.  This is a point,
  

14   my paper says .07, which would be 7 cents.
  

15       MR. ENGLISH:  I understand that.  But I thought we just
  

16   went through and you agree that if you look at page 3 of your
  

17   testimony, of which is the exhibits.
  

18       MR. STETTLER:  It is .0
  

19       MR. ENGLISH:  It is 0.7
  

20       MR. STETTLER:  I was reading it off the paper.
  

21       MR. ENGLISH:  Everybody else struck the zero, we need you
  

22   to strike the zero, too.
  

23       MR. STETTLER:  I didn't do to that.  2014 was a negative
  

24   .7114.
  

25       JUDGE CLIFTON:  Okay.  Now, just, just tell me --
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 1       MR. STETTLER:  71.4 cents.
  

 2       JUDGE CLIFTON:  One more time, 71.14?
  

 3       MR. STETTLER:  2014 was a negative 71.14 cents; 2015 was a
  

 4   negative 6.75 cents.
  

 5       JUDGE CLIFTON:  So every single one of those five years was
  

 6   a loss?
  

 7       MR. STETTLER:  Correct.
  

 8       JUDGE CLIFTON:  All right.  And then continuing on with
  

 9   your next sentence.
  

10       MR. STETTLER:  The only months in those years that the
  

11   cooperative was in the black and covering their costs was
  

12   July '15, with a positive 3.58 cents.  August '15 was a
  

13   positive 27.35 cents, and September was a positive 46.49 cents.
  

14       JUDGE CLIFTON:  Good.  I'm totally happy.  Thank you.
  

15   Mr. English?
  

16       MR. ENGLISH:  Thank you.
  

17   BY MR. ENGLISH:
  

18      Q.  So let me take you, first separately, and then at some
  

19   point you can answer questions whoever you want to have answer
  

20   the questions, but let me take you first separately through
  

21   your exhibits and ask a few other questions.
  

22          So let me start with you, Mr. Buholzer.  Can you tell
  

23   us a little bit more about yourself?  We all have that
  

24   privilege, and, well, actually, the lawyers don't, but
  

25   everybody else on the witness stand has had the privilege, and
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 1   everybody is a little shy.  So why don't you tell us a little
  

 2   about who you are, and your educational background, and your
  

 3   work background.
  

 4      A.  I'm a lifelong cheese maker.  My brothers and I -- I
  

 5   got two brothers, Ron and Dave, I'm the youngest of the three.
  

 6   We grew up in the house, which is common in the small cheese
  

 7   factories of Wisconsin.  There was a house upstairs where mom
  

 8   and dad lived, so I grew up, you know, in the, around the plant
  

 9   learning the business.  I graduated from high school in 1970,
  

10   and my brother got back from Service.  He was in Vietnam the
  

11   same year, and I went to one year of college and came back.
  

12   And if we wanted to join mom and dad in business, but our co-op
  

13   was, it was a small.  I don't know, we maybe had ten or twelve
  

14   farm owners at that time, they did not want to -- we needed to
  

15   expand to feed potentially four families instead of one family.
  

16   And the farmers didn't want to go into debt, so they agreed to
  

17   sell the co-op to mom and dad and my two brothers and myself.
  

18   So we formed a corporation at that point and we've grown to the
  

19   point now, where I'm third generation in the business, and now
  

20   the fourth generation which is my son, my nephew, my son-in-law
  

21   and my daughter-in-law are all working at the plant in a full
  

22   time basis.
  

23          And we have grown a lot.  We made entirely Swiss cheese
  

24   until 1970, I think, dad made his last Swiss.  And then we have
  

25   made different cheeses.  We have made cheddar cheese,
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 1   Mozzarella, almost anything that -- we were never afraid to
  

 2   change to find a market to stay competitive.  And, you know,
  

 3   even though we weren't a co-op and necessarily answering to the
  

 4   farmers like a co-op does, it's still in, it's still really
  

 5   competitive for milk.  If you don't have a good milk price,
  

 6   there's no reason the farmer will, doesn't move to a better
  

 7   pricing structure, which I don't blame them for that.
  

 8          So we have been real proactive in trying to do
  

 9   different things to keep our company going and growing.  And we
  

10   have had nice growth.  Feta cheese has been a really good thing
  

11   for our company, but it does present problems with the whey
  

12   processing, as I mentioned in my testimony.
  

13      Q.  All right.  Are you a master cheese maker?
  

14      A.  Yes, I'm a Wisconsin master cheese maker.
  

15      Q.  What exactly is that?
  

16      A.  To be -- in Wisconsin we have a cheese maker's
  

17   licensing program.  And to get that you have to apprentice for,
  

18   I don't know, what is that, a year, Steve?  Or just -- just the
  

19   cheese maker's license.
  

20       MR. STETTLER:  10 or 12, no, it's one year.
  

21       MR. BUHOLZER:  Yeah, to just get a normal cheese maker's
  

22   license is a one-year apprenticeship and then you have to pass
  

23   an exam.  To become a master it is a ten-year apprenticeship,
  

24   and you have to take courses at UW Madison Center for Dairy
  

25   Research, and it is a really rigorous exam.  And we're -- in
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 1   Wisconsin we're really proud of that Master Cheese Maker
  

 2   program because it sets us apart and we believe it makes us
  

 3   better cheese makers because of the, we can interact with
  

 4   other, with our peers, and we get a lot of help from the
  

 5   university if we have technical issues, and it's just been a
  

 6   wonderful thing for us.
  

 7      Q.  Thank you.  You have already said in your statement
  

 8   that you have 162 employees, and I just want to make sure
  

 9   that's throughout all your operations that might be, if you
  

10   have any inter-related companies or anything, that's all the
  

11   employees you have.
  

12       MR. BUHOLZER:  Yes, that's correct.  All of our facilities
  

13   located in one place in Monroe there.
  

14       MR. ENGLISH:  All right.
  

15       JUDGE CLIFTON:  One place in what?
  

16       MR. BUHOLZER:  Monroe, Wisconsin.
  

17   BY MR. ENGLISH:
  

18      Q.  So I want to ask a few questions for clarification from
  

19   page 2 of your statement.  You said your waste water treatment
  

20   plant is an anaerobic and aerobic pre-treatment system.  We
  

21   haven't had those terms in the record yet, so could you tell us
  

22   what that means?
  

23      A.  Yes.  The anaerobic system, it consists at this point,
  

24   we capture our floor water, we have to pump it because the
  

25   cheese factory's at the bottom of the hill and the only flat
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 1   spot we have is on top of the hill.  So we have to pump it up
  

 2   into, we have got three holding lagoons, two 500,000-gallon
  

 3   anaerobic, and anaerobic means you don't want air, the bugs
  

 4   that digest your waste are -- I'm not a scientist -- but bugs
  

 5   that don't like oxygen.  So that is to dissolve our sludge
  

 6   somewhat.
  

 7          It goes from those two 500,000-gallon holding lagoons
  

 8   to a 11 million gallon aerobic lagoon.  And the aerobic lagoon
  

 9   has, we have got five, 20 horsepower aerators that we, you
  

10   know, pump oxygen in, and a different anaerobic process takes
  

11   over, and it works similar to a municipality.  But a
  

12   municipality takes the BOD and all the other things down to
  

13   zero so they can go to a stream with it.  We only have to drop
  

14   it down to a low level, which I don't know the exact number.
  

15   And then we irrigate on about hundred acres of farmland that,
  

16   and even Wisconsin with our short growing season than here in
  

17   California, we're able to always get four real nice crops of
  

18   Alfalfa, some years five depending on how much the rain gets in
  

19   our way as far as harvesting.  So then we harvest those crops,
  

20   it goes back to local farmers to be fed to the dairy cattle,
  

21   who ship us milk again.  So it is a kind of a self-sustaining
  

22   thing.
  

23      Q.  And I'm going to apologize, but you used the letters
  

24   BOD, and so if you could just describe that for us?
  

25      A.  Oh, Biological Oxygen Demand.
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 1      Q.  Okay.  In the middle of your page, and I'm pretty sure
  

 2   I know what it is, but so somebody doesn't have a question
  

 3   sometime later, you said DNR requirements, is that Wisconsin
  

 4   Department of National Resources?
  

 5      A.  That's correct.
  

 6      Q.  So that's a regulatory demand?
  

 7      A.  Correct.
  

 8      Q.  I think we had some discussion of this issue.  Turning
  

 9   over to page 3, when you say prior to 2004 that permeate was
  

10   spread on the land, what is the permeate?
  

11      A.  When you, cheese whey has basically two components,
  

12   protein and lactose.  When we run it through an
  

13   ultra-filtration in order to take the protein out, you reject
  

14   the lactose.  The lactose is the permeate stream.
  

15      Q.  Okay.  And you have discussed the higher acid whey, and
  

16   again, I think we have heard some testimony about this.  But
  

17   why must it be blended with other whey in order to be dried?
  

18      A.  You know, I'm not an expert on drying whey, but we
  

19   actually looked into a putting in a small dryer just to run our
  

20   own facility.  And for some reason when the acidity gets
  

21   higher, which is a lower PH, it just, it wants to ball up in
  

22   the dryer, plug nozzles, there's just, from all the consultants
  

23   we talked about, it's just, it's a mess.  So the larger whey
  

24   plants where maybe my stream, and at Klondike, our Feta whey is
  

25   the bigger of our two streams.  Our brick, Muenster, and
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 1   Havarti whey would be fine, it would dry great, but it's not
  

 2   enough to blend the Feta whey up.  So when we send it to a
  

 3   larger facility that's maybe processing millions of pounds of
  

 4   whey a day, they can blend it up and they don't notice it I
  

 5   guess is what happens.
  

 6      Q.  Does that affect the price you can get for it, if you
  

 7   know?
  

 8      A.  Not -- I don't think too terribly bad.  You know, it's
  

 9   always in, because I have to negotiate the contract every year
  

10   or two, and it always comes up in the conversation.
  

11      Q.  Okay.  So it's affecting it in some way and not
  

12   positive, correct?
  

13      A.  It definitely is not positive.
  

14      Q.  Again, on clarification, and actually this is for both
  

15   of you, for you, Mr. Buholzer, on page 3; and for you,
  

16   Mr. Stettler, on your first page, when you discuss how whey is
  

17   priced in milk pricing, you're referring to the Federal Milk
  

18   Order pricing.  Is that what you mean?
  

19      A.  Correct.
  

20      Q.  Okay.  And that was yes for Mr. Buholzer.  Is that also
  

21   yes for Mr. Stettler?
  

22       MR. STETTLER:  Yes, correct.
  

23      Q.  All right.  So Mr. Buholzer, if we now can turn to your
  

24   pages 4 and 5, should we talk first about page 5, which is
  

25   listed whey operating cost, or should we talk about Klondike
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 1   Cheese Whey P and L?
  

 2       MR. BUHOLZER:  It's up to you.
  

 3      Q.  All right.  Well, why don't you tell us what you are
  

 4   showing here and walk us through one month of one year.
  

 5      A.  Okay.
  

 6      Q.  So well, I guess it is all 2014.  So do you want to
  

 7   walk us through January of 2014 and tell us what it is you are
  

 8   showing us here?
  

 9      A.  All right.  In January '14, on the top column, it is
  

10   showing that we brought in 11,526,621 pounds of milk, and then
  

11   the next column is the pounds of milk fat, which is the pounds
  

12   of milk times the fat test.  And the next column, the pounds of
  

13   protein, which is pounds of milk times the protein test.  And
  

14   the next column is the milk other solids, which is the same
  

15   equation.
  

16          And then we use nonfat dry milk in our Feta cheese,
  

17   which is the next columns over to raise solids so we can get
  

18   more throughput through our automated cheese making system.  So
  

19   in January we purchased 467,185 pounds of nonfat, nonfat
  

20   standard commodity.  So there's an estimated protein value and
  

21   an estimated other solids value, which I don't know where
  

22   that's published, but I know it's published someplace.
  

23          And so those are those numbers.  And then the next
  

24   column is the Federal Milk Marketing other solids price per
  

25   pound, and then the next column is the calculated other solids
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 1   cost.  And if you go to the bottom table, in January it shows
  

 2   my revenue.  My UF whey sales, that could actually read UF
  

 3   protein, because we take the whole whey and then we run it
  

 4   through the UF, and we get two components.  The first column is
  

 5   the protein and the other column is the permeate, so that maybe
  

 6   should have been labeled different.
  

 7       JUDGE CLIFTON:  Let us do that now.  Ms. Frisius, on
  

 8   Page 4, the table, we're in the bottom section and we're just
  

 9   looking at the names of the columns.  And in the bottom
  

10   section, the top first category says UF whey sales.  We'll
  

11   strike "whey" and insert "protein".  And just so we're clear,
  

12   that is just the protein that's taken out of the whey.
  

13       MR. BUHOLZER:  That's correct.
  

14       JUDGE CLIFTON:  Okay.
  

15       MR. BUHOLZER:  And ours is sold at 34, WPC, which is whey
  

16   protein concentrate, 34 percent.
  

17       JUDGE CLIFTON:  Then maybe I shouldn't have stricken the
  

18   whey.
  

19       MR. ENGLISH:  Would it be UF whey protein sales?
  

20       MR. BUHOLZER:  Whey protein concentrate, possibly.
  

21       MR. ENGLISH:  UF whey protein concentrate sales?
  

22       MR. BUHOLZER:  At 34 percent if you want to be totally
  

23   accurate, because, you know, we could be making 60 or we could
  

24   be making 80, but we're making 34.
  

25       MR. ENGLISH:  I think we want to be as accurate and
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 1   complete as possible, but we want it to be your words and not
  

 2   mine, and not even Judge Clifton's.
  

 3       MR. BUHOLZER:  SO let's call it whey protein concentrate 34
  

 4   percent.
  

 5       JUDGE CLIFTON:  Okay.  So what we're inserting before the
  

 6   word "protein" is "whey".  Whey protein 34 percent concentrate
  

 7   sales.
  

 8       MR. BUHOLZER:  Sales.
  

 9       JUDGE CLIFTON:  Do you want it again, Ms. Frisius?  You are
  

10   good?  Thank you.
  

11       MR. BUHOLZER:  Okay.  So in January we sold, and the second
  

12   column is the price I received.  And so then it came to the
  

13   pounds, times the price, and --
  

14       MR. ENGLISH:  So just to be clear in the record, because
  

15   what you are saying is for January you had 278,120 pounds,
  

16   correct?
  

17       MR. BUHOLZER:  Yep.
  

18       MR. ENGLISH:  And you got a price of $1.5456, correct?
  

19       MR. BUHOLZER:  Correct.
  

20       MR. ENGLISH:  And that's the total revenue then of 429,852,
  

21   correct?
  

22       MR. BUHOLZER:  That's also correct.
  

23   BY MR. ENGLISH:
  

24      Q.  All right.
  

25      A.  The other stream is the whey permeate, which is the
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 1   lactose stream.  And we had 504,000 pounds -- 504,312 pounds,
  

 2   and in January I got 10 cents a pound of solids, and for a
  

 3   total revenue of $50,431.  And the next column is my total whey
  

 4   revenue of $480,283.  The next is the Federal Milk Marketing
  

 5   Order Class III other solids cost of for my milk supply was
  

 6   $396,752, I had a processing cost of $25,905, for a net margin
  

 7   of $57,626, or the next column is 49.99 cents per hundredweight
  

 8   on my milk.
  

 9      Q.  Which just happened to be the one month of the whole
  

10   year that you actually made money?
  

11      A.  That's correct.  All the rest of the other 11 months
  

12   were all negative for me.
  

13      Q.  So now, is the processing cost on page 4 derived in
  

14   some way from page 5 is that where we would go?
  

15      A.  Yes, it is.
  

16      Q.  So could you describe where your processing cost comes
  

17   from?
  

18      A.  Well, the first column is labor.  It takes, you know,
  

19   two, at least two guys, two full-time people.  And with, you
  

20   know, with insurance and overhead, we came up with $112,000.
  

21   The cleaning chemicals came directly from, we do biweekly
  

22   chemical inventories and usage rates, so that's a direct
  

23   number.  The electric cost is, you know, we have got a lot of
  

24   electricity going in our plant, so what I did to derive this
  

25   cost is, our whey processing system is all off a, of one, it's
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 1   a separate set of motor control center parts.  So we put, we
  

 2   took an amp draw when everything was running, you know,
  

 3   normally we put an amp draw, and then we -- we -- our
  

 4   electricity is based on kilowatts.  Our rate is 8 cents a
  

 5   kilowatt hour, so I took the amps, times the volts, and that
  

 6   gives you the kilowatts.  And I came up with, and then times
  

 7   the hours that the machinery runs, and I came up with the
  

 8   $46,280.
  

 9          The waste water costs those are -- and so the
  

10   electricity is a little bit of an estimate.  But, if anything,
  

11   I was conservative on it because I did that recently in the
  

12   summer months when it is really hot outside, because the
  

13   cooling takes so much more load, I'm sure they would be higher
  

14   than that, but I wanted to make sure I was conservative on
  

15   this.  The waste water costs are, again, direct numbers that we
  

16   can, in our booking system that we have, depreciation, again,
  

17   is a direct number that we have.
  

18          Membrane replacement.  Ultra-filtration system and a
  

19   reverse osmosis system is just filters and pumps, and the
  

20   filters have a finite life and they are expensive.  And the
  

21   three-year life is actually for the RO.  And that's being
  

22   pretty generous.  We get better life than most people, but one
  

23   of the reasons is, we're a five-day plant, not a seven-day
  

24   plant.  So, you know, a seven-day plant, and we're also, you
  

25   know, maybe 18-hours instead of 24-hours.  So I get little bit
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 1   longer life than some companies.  And same with the next column
  

 2   is the 1.5, that was actually the ultra-filtration membranes,
  

 3   so I think I was generous on those costs.
  

 4          And then so we got the total of $324,000 and divided it
  

 5   by the 12 months for $27,016 a month, or 9.31 cents per pound
  

 6   of -- Tammy, our controller, put this in as UF solids.  So I
  

 7   don't know if that's, I got to be honest with you, I don't know
  

 8   if that's including the permeate on that 9 cents, but I'm
  

 9   looking more at the $27,000 a month, actually.
  

10      Q.  So to be clear, the three year membrane life is for the
  

11   RO membrane?
  

12      A.  Correct.
  

13      Q.  And the one and a half year membrane life is for the UF
  

14   membrane?
  

15      A.  That's correct.
  

16      Q.  Okay.  So that 9.31 cents would be carried back to the
  

17   processing cost against the pounds, correct?
  

18      A.  That's correct.
  

19      Q.  Okay.  So even if you didn't have that processing cost,
  

20   I was looking at your columns, and it looks like, other than
  

21   January and February of 2014, even if you didn't have the
  

22   processing cost, just the FMMO other solids cost would be
  

23   greater than the value that you receive for the total whey; is
  

24   that correct?
  

25      A.  That's correct.
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 1      Q.  Okay.  Now, did you prepare, or was it -- was the
  

 2   tables on pages 4 and 5?
  

 3       JUDGE CLIFTON:  I'm sorry, I'm not seeing that.  So help me
  

 4   see that.
  

 5       MR. ENGLISH:  All right.  Your Honor, I was looking at the
  

 6   bottom set of tables with the large all capital typed total
  

 7   whey revenue, which is all in black.  So it's, the one that
  

 8   says total whey revenue.  For instance, January is $480,283.
  

 9   Do you see that now?
  

10       JUDGE CLIFTON:  Yes.
  

11       MR. ENGLISH:  Okay.  And I was comparing that column of
  

12   total whey revenue to only the next column, which is cost of
  

13   products sold, FMMO, OS for other solids cost.
  

14       JUDGE CLIFTON:  Yes.
  

15       MR. ENGLISH:  So I was excluding the next column, which is
  

16   the processing cost.
  

17       JUDGE CLIFTON:  Yes.
  

18       MR. ENGLISH:  And I was asking him to confirm with me that
  

19   if you just look at those two columns, total whey revenue in
  

20   the black and the FMMO other solids cost in the red, that other
  

21   than January and February, the FMMO other solids cost exceeded
  

22   the total whey revenue for every month March through December.
  

23       JUDGE CLIFTON:  I see it now.
  

24       MR. ENGLISH:  And you agree with that, Mr. Buholzer,
  

25   correct?
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 1       MR. BUHOLZER:  That's correct.
  

 2       MR. ENGLISH:  Thank you for asking, your Honor.
  

 3       JUDGE CLIFTON:  Thank you.
  

 4       MR. ENGLISH:  When it comes to numbers, sometimes I move
  

 5   very fast.
  

 6   BY MR. ENGLISH:
  

 7      Q.  All right.  Did you prepare or did you cause pages 4
  

 8   and 5 to be prepared at your direction and control?  Did you do
  

 9   it personally or ask for somebody to do it who works for you?
  

10      A.  Yes.  Tammy Federoff, our controller, did it for us.
  

11      Q.  Now, I'm sure you are going to be asked a couple of
  

12   other questions, and one of them that comes to my mind is, is
  

13   Klondike Cheese Company a pool plant?
  

14      A.  Yes, we are.
  

15      Q.  Have you always been a pool plant?
  

16      A.  Yeah, well, many years.
  

17      Q.  Okay.  Before I turn to Mr. Stettler, is there anything
  

18   else you would like to add, and before I turn you over to the
  

19   further examination?
  

20      A.  Not at this time.
  

21      Q.  Terrific, sir.  All right.  Your turn, Mr. Stettler.
  

22   First, are you a master cheese maker?
  

23       MR. STETTLER:  Yes, I am.
  

24      Q.  Thank you.  Second, unlike Mr. Buholzer, you didn't
  

25   disclose how many employees Decatur Dairy has.  Can you tell us
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 1   how many employees it has?
  

 2      A.  I have 33.
  

 3      Q.  Okay.  And I admit I got a little confused when you
  

 4   were reading from the middle of the page, when you went off the
  

 5   script and you said something about the rates.  So when it
  

 6   changed in 2012 to a percentage of dry whey, can you tell us
  

 7   what a range is you have gotten since 2012?
  

 8      A.  Since 2012 we're on a percentage of dry whey.  And we
  

 9   are at 52, well, it's changed, I was at 55 now I'm at 52.5
  

10   percent of dry whey.
  

11      Q.  So if it goes down, by definition, you are getting
  

12   less, correct?
  

13      A.  Correct.
  

14      Q.  So I want you then to turn to page 3.  And if, you have
  

15   obviously already provided the conclusion of this for the years
  

16   2012, look at 2013.  Do you want to correct here in the bottom
  

17   section under page 3, looks like there's an inverted number, it
  

18   says 2103 looking at the bottom of the page?
  

19       JUDGE CLIFTON:  Where at the bottom, oh just the way the
  

20   year is expressed.
  

21       MR. STETTLER:  Oh, yeah.
  

22       MR. ENGLISH:  Do you want to change that from 2103 --
  

23   although we may still be here -- to 2013?
  

24       MR. STETTLER:  2013, yes.
  

25       JUDGE CLIFTON:  Ms. Frisius, do you see where he is?
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 1       MS. FRISIUS:  Yes.
  

 2   BY MR. ENGLISH:
  

 3      Q.  All right.  So you have already provided those numbers
  

 4   as conclusions for the years and also for the months.  So if
  

 5   it's easiest, it's easier for me if you just go across the top
  

 6   line, which is January 2012.  Could you tell us what it is you
  

 7   are showing here on this chart?
  

 8       MR. STETTLER:  Well, the first column is the Federal Order
  

 9   price for other solids.  The second column is the dry whey
  

10   price, published dry whey price, and then the third column is
  

11   52.5 percent of dry whey, which is what we get paid.
  

12      Q.  Okay.
  

13      A.  And then the fourth column is the Federal Order cost of
  

14   other solids, which is an estimated 5.6 percent other solids.
  

15      Q.  5.6 or 5.69?
  

16      A.  5.69 of other solids.  So that's pretty much what we're
  

17   paying for our milk --
  

18      Q.  Okay.
  

19      A.  -- on other solids.  So the next column is the value of
  

20   our whey.  And then we subtract the Federal Order price from
  

21   our value of whey, and that's how we come up with the plant
  

22   other solids margin.
  

23      Q.  All right.  So the one thing I didn't immediately
  

24   follow is the column that is the whey sales value per
  

25   hundredweight at 5.69 percent.  How is that derived?  Is it
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 1   derived using the column of 52.5 percent of NDPSR whey, or how,
  

 2   where is the 2.05?
  

 3      A.  The $2.05 is figured, yeah, that's figured from the
  

 4   55.5 dry whey.  That, if you multiply it out times other
  

 5   solids, that's what we're going to get.
  

 6      Q.  Okay.  Now, you just said 55.5?
  

 7      A.  Well, the 52.5 is where we come up with the number, but
  

 8   we use the same value on our milk solid at 5.69, and that's
  

 9   where we come up with that value of $2.05.4 cents.
  

10      Q.  Now, unlike, Mr. Buholzer, you haven't done a
  

11   processing cost, correct?
  

12      A.  No.
  

13      Q.  Because you are not processing?
  

14      A.  Correct.
  

15      Q.  Okay.  Do you have to pay to transport it or is this
  

16   the, is this the value at your plant that you get?
  

17      A.  They pay me the value at my plant.
  

18      Q.  Okay.  So the transport is being carried by them; is
  

19   that correct?
  

20      A.  Correct.
  

21      Q.  So this is the net amount you get?
  

22      A.  Yes.
  

23      Q.  Do you have anything further that you would like to add
  

24   before I move the admission of the exhibits and turn you over
  

25   for further examination?
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 1      A.  No, sir.
  

 2      Q.  Okay.  Your Honor, I'm sorry, did you want to do
  

 3   something?
  

 4       JUDGE CLIFTON:  I do have a question.  Most recently you
  

 5   have been in the black.  Why would that be, if you know.
  

 6       MR. STETTLER:  Well, other solids have gone down.  The
  

 7   price of other solids have gone down, so that's the main
  

 8   reason.
  

 9       JUDGE CLIFTON:  All right.  And is that because it went
  

10   from 55 percent to 52 or it went, did it go down further?
  

11       MR. STETTLER:  No, we're still at 52.5 percent.
  

12       JUDGE CLIFTON:  All right.  But the whey price that is
  

13   determined by the market is what went down?
  

14       MR. STETTLER:  Our whey prices also went down, but so has
  

15   other solids.
  

16       JUDGE CLIFTON:  Okay.
  

17       MR. STETTLER:  So there's a there's kind of a balance right
  

18   now.
  

19       JUDGE CLIFTON:  All right.
  

20   BY MR. ENGLISH:
  

21      Q.  If the price of whey goes low enough, then the formula
  

22   doesn't work against you; is that point?
  

23      A.  For me, if the price of whey goes lower, I'm actually
  

24   better off because I get 50 percent of the lower price.  If the
  

25   whey price goes high, I actually lose.  Where Steve would gain,
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 1   I would lose, because I only get 50 percent of the higher
  

 2   number, where I don't -- I don't reap the benefits of dry whey
  

 3   because I'm only getting a percentage.
  

 4      Q.  So if the function of the formula which you are being
  

 5   paid, for your instance, that's different from what's happening
  

 6   with Mr. Buholzer?
  

 7      A.  Correct.  For my operation, I've known for several
  

 8   years that I do better with a lower whey price.
  

 9      Q.  Okay.  And just to be clear, you haven't included
  

10   October 2015 in this chart because we don't have those final
  

11   numbers yet; is that correct?
  

12      A.  Correct.  I don't have those.
  

13      Q.  Okay.  Any other clarifying questions you want to ask,
  

14   your Honor?
  

15       JUDGE CLIFTON:  You know, I still don't understand why you
  

16   get, why you are better off when the price goes down.  Because
  

17   I just see that you are paid a percentage, so I'm still
  

18   struggling with that.
  

19       MR. ENGLISH:  Let me see if I can ask him some questions
  

20   and see if I can work that out.
  

21       JUDGE CLIFTON:  Okay.
  

22   BY MR. ENGLISH:
  

23      Q.  So the fourth column, which is FMMO other solids cost?
  

24      A.  Correct.
  

25      Q.  It's now down, if you look at September 2015, it's down
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 1   to 0.2646, correct?  Which is 26.46 cents, correct?
  

 2      A.  Correct.
  

 3      Q.  Now, if we go up to the top, and just going to the top
  

 4   because it's easiest, it's $2.8632, so it is more than ten
  

 5   times more in January of 2012 than it was for September of
  

 6   2015, correct?
  

 7      A.  Correct.
  

 8      Q.  You get paid 52 and a half percent of the actual whey
  

 9   price which factors into the other solids price, correct?
  

10      A.  Correct.
  

11      Q.  So 52 percent of a bigger number, actually leaves you
  

12   with a larger loss than 52 percent of a smaller number,
  

13   correct?
  

14      A.  That is correct.
  

15      Q.  Does that help, your Honor?
  

16       JUDGE CLIFTON:  No, but as long as Dr. Schiek is following
  

17   it, I'm good.
  

18       MR. STETTLER:  Well, if you look at -- if you look at
  

19   Column 5 where it turns to the black, that number is larger
  

20   than Column 4, that's what this, that's what the change is.  So
  

21   the value, the value of my whey is more than the value of
  

22   solids in my milk.
  

23       JUDGE CLIFTON:  That makes sense to me.  Thank you.
  

24       MR. STETTLER:  That's where the problem is, that's where
  

25   the problem is with the whole formula.
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 1       JUDGE CLIFTON:  All right.
  

 2       MR. ENGLISH:  Meaning what?  What -- expand, please.
  

 3       MR. STETTLER:  Well, when the value of whey gets that high,
  

 4   it raises my other solids price.  Where you look, I mean, we
  

 5   were at $2.86 at one point, you know, and now we're down to 26
  

 6   cents.  And in the early days of whey, there wasn't that much
  

 7   value put on other solids, and that's why if you got into whey
  

 8   business early, you could pay your equipment off.  Where now,
  

 9   as you can see, there's a value in the formula, so you have to
  

10   take that value for your whey and pay it to the milk.
  

11       JUDGE CLIFTON:  That -- now I understand.
  

12   BY MR. ENGLISH:
  

13      Q.  So again, going a little further with that.  When
  

14   Federal Order Reform, based on 1996 data, was finalized in
  

15   1999, you didn't see any kind of values for whey like you have
  

16   seen in recent years; is that correct?
  

17      A.  Without looking, I would -- I would suspect not, but
  

18   without looking at it I can't answer that.
  

19      Q.  All right.  I don't want to -- that's fine.  All right.
  

20   Your Honor, I move admission of Exhibit 124, actually, let me
  

21   go back.  Did you prepare or cause to prepare under your
  

22   direction and control what is page 3?
  

23      A.  I worked with my Executive Director from Wisconsin
  

24   Cheese Makers on this, so together we put these numbers
  

25   together.  I had all the data, I just hadn't put it on the
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 1   paper.
  

 2      Q.  But you participated in directly in that?
  

 3      A.  Yes, absolutely.
  

 4      Q.  Okay.  Your Honor, I move admission of Exhibit 124 and
  

 5   125.
  

 6       JUDGE CLIFTON:  Let us start with Exhibit 124.  Does anyone
  

 7   want to ask questions of Mr. Buholzer before determining
  

 8   whether you have any objections?  No one.  Is there any
  

 9   objection to the admission into evidence of Exhibit 124?  There
  

10   are none.  Exhibit 124 is admitted into evidence.
  

11            (Thereafter, Exhibit Number 124, was
  

12            received into evidence.)
  

13       JUDGE CLIFTON:  With regard to Exhibit 125, does anyone
  

14   want to ask questions of Mr. Stettler before determining if you
  

15   have an objection?  No one.  Is there any objection to the
  

16   admission into evidence of Exhibit 125?  There are none.
  

17   Exhibit 125 is admitted into evidence.
  

18            (Thereafter, Exhibit Number 125, was
  

19            received into evidence.)
  

20       MR. ENGLISH:  Your Honor, I actually forgot one or two
  

21   questions that I meant to ask of the two of them together.
  

22      Q.  So do you understand that this proceeding is about
  

23   promulgating a brand new potential Federal Order for California
  

24   only?
  

25       MR. BUHOLZER:  Yes, I do.
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 1       MR. STETTLER:  Yes, I do.
  

 2      Q.  Okay.  And so whatever comes out of this isn't going to
  

 3   have any immediate impact on Federal Order 30, correct?
  

 4       MR. BUHOLZER:  Correct.
  

 5       MR. STETTLER:  Correct.
  

 6      Q.  And you understand that that would, at least until, if
  

 7   there ever is a proceeding nationally for Order 30, leave
  

 8   California with a different, and likely lower price for cheese
  

 9   than for you?
  

10          Do you understand that, a regulated price?
  

11       MR. STETTLER:  It is possible.
  

12       MR. BUHOLZER:  Yes.
  

13      Q.  Okay.  And does that raise any concerns for you?
  

14       MR. STETTLER:  It is lower now, so no.
  

15      Q.  Mr. Buholzer?
  

16       MR. BUHOLZER:  No, we'd have to compete.
  

17      Q.  Okay.
  

18       MR. STETTLER:  Our price is Wisconsin is all based on
  

19   competitive milk pricing.  I mean, we -- we have a different
  

20   environment than California.
  

21      Q.  The witnesses are available for examination.
  

22       JUDGE CLIFTON:  Well, Mr. Stettler, help me here.  I think
  

23   what you are telling me is you pay more than the regulated
  

24   minimum price?
  

25       MR. STETTLER:  That's correct.
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 1       MR. BUHOLZER:  All the time.
  

 2       JUDGE CLIFTON:  Okay.  Who else has questions for
  

 3   Mr. Stettler or Mr. Buholzer?  Mr. Beshore?
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. BESHORE:
  

 6      Q.  Good morning, gentlemen.  Marvin Beshore.  I represent
  

 7   the cooperatives that have requested this hearing and wish for
  

 8   their dairy farmers in California, a Federal Milk Order.  And
  

 9   includes DFA and LOL who have operations in the Upper Midwest,
  

10   and also California Dairies, which is just here in California.
  

11   So I really thank you for your testimony and for coming here
  

12   when, you know, this doesn't involve you in anyway, certainly,
  

13   but the information you provided is interesting and useful, I
  

14   think.
  

15           Do you understand that, or let me suggest that the
  

16   reason my clients, my dairy farmers, requested this hearing and
  

17   the reason we're here is basically because they are getting
  

18   paid a lot less for their milk than you pay your farmers day in
  

19   and day out, month in and month out.  Do you understand that's
  

20   the basic dynamic under this proceeding?
  

21       MR. STETTLER:  Yes.
  

22       MR. BUHOLZER:  Yes.
  

23      Q.  Okay.  And you have just testified in response to
  

24   Mr. English's questions that, you know, you pay the minimum
  

25   Federal Order Class III price, plus competitive premiums month
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 1   in and month out in Wisconsin, correct?
  

 2       MR. STETTLER:  That's correct.
  

 3       MR. BUHOLZER:  That's correct.
  

 4      Q.  Just out of curiosity, can you remember, either of you,
  

 5   anytime that you paid less for milk than the minimum Class III
  

 6   price to your patrons?
  

 7       MR. BUHOLZER:  It has never happened at Klondike.
  

 8       MR. STETTLER:  There would have been a time where I, when I
  

 9   was not a pool plant and I didn't have the options of selling
  

10   my cheese at a higher price, and there was more pooling money
  

11   available, we were probably lower then minimum price.
  

12      Q.  Okay.  And how long ago was that?  You don't have to be
  

13   precise.
  

14       MR. STETTLER:  Ten years.
  

15      Q.  Okay.  Do both of you purchase exclusively Grade A milk
  

16   at this time?
  

17       MR. BUHOLZER:  No.
  

18       MR. STETTLER:  No.
  

19      Q.  Okay.  So some of your patrons are Grade B producers?
  

20       MR. STETTLER:  Correct.
  

21       MR. BUHOLZER:  Yes.
  

22      Q.  Okay.  So Mr. Buholzer, Klondike, if I understood your
  

23   testimony, maybe you can help me with this, is processing about
  

24   a thousand pounds, a million pounds a day.  Did I understand
  

25   that right?
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 1       MR. BUHOLZER:  That's correct, sir.
  

 2      Q.  Okay.  And so what I wasn't sure about, on your, on
  

 3   page 4 of Exhibit 124 it showed total milk purchases of per
  

 4   month of around, you know, 11, 12 up to 15 million pounds,
  

 5   which is closer to a half a million pounds a day.
  

 6       MR. BUHOLZER:  Yeah.  We -- the nonfat milk we buy, which
  

 7   is on the other column, of course we reconstitute that with
  

 8   water so we're about around a million pounds milk equivalent.
  

 9      Q.  Okay.  Got it.  Thank you.  So on this, on the same
  

10   Exhibit then, 4, page 4, when you calculated the other solids
  

11   cost, if my quick arithmetic is correct, you were including the
  

12   cost of other solids in the nonfat dry milk as well as in your
  

13   fresh milk?
  

14      A.  That's correct, sir.
  

15      Q.  Okay.  Now, when you are buying nonfat dry milk, that
  

16   is being bought at whatever the market price is for nonfat at
  

17   the time, correct?
  

18      A.  That's correct.
  

19      Q.  Okay.  Which is not necessarily the same price as the
  

20   price for other solids in fresh milk and the Federal Order
  

21   prices for that month?
  

22      A.  That's also correct.
  

23      Q.  Okay.  Do you try to -- I'm sure you do try to, you
  

24   guys have short pencils the way you run your businesses, you
  

25   try to buy that nonfat what it is at a very good price and have
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 1   it available for your use as you need it?
  

 2      A.  Actually, we generally contract yearly, so we don't do
  

 3   much spot stuff.  We don't have warehouse capabilities to do
  

 4   that, so, you know, we get two or three loads a week, every
  

 5   week, throughout the year.
  

 6      Q.  So, like, at the present time, the price of other
  

 7   solids in the nonfat, if you were just isolating that, would be
  

 8   somewhat less than the price in your fresh milk for, under the
  

 9   Federal Order milk pricing, would it not?
  

10      A.  You know, I'm a master cheese maker, I'm not an
  

11   accountant
  

12      Q.  Okay.  Yeah, I'm a lawyer, I'm not an accountant
  

13   either, I may be real wrong about that.  But in any event,
  

14   there's a different price factor or a different cost factor
  

15   when you are buying the powder on the powder market, you are
  

16   buying the milk on the Federal Order milk price market?
  

17      A.  Yes, we can agree to that definitely.  Yes.
  

18      Q.  Okay.  Thank you.  So are you familiar with a study
  

19   that was called Opportunities for the Wisconsin Whey Industry,
  

20   a Wisconsin whey study that was done in 2013?
  

21      A.  I have -- yeah.  I have probably, I looked at it a
  

22   little bit in '13, but it's been a long time since I looked at
  

23   it.
  

24      Q.  Okay.  How about you, Mr. Stettler?
  

25       MR. STETTLER:  I was aware of it, but I haven't really read
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 1   it.
  

 2      Q.  Okay.  It was -- it's been marked as an exhibit and
  

 3   presented and admitted into evidence as an exhibit as part of
  

 4   yesterday when Mr. Fish from Saputo was testifying, along with
  

 5   Dr. Schiek.  And I wonder if --
  

 6       JUDGE CLIFTON:  Shall I hand them a copy?
  

 7       MR. BESHORE:  I would appreciate that, your Honor, this is
  

 8   Attachment 3 to Exhibit 123.  And I'm on page, the page that's
  

 9   marked 24 on the bottom, handwritten number 24 on the bottom.
  

10       MR. STETTLER:  Okay.
  

11   BY MR. BESHORE:
  

12      Q.  Okay.  And there's a chart here which represents a
  

13   survey, as I understand it, of cheese plants in Wisconsin in
  

14   2011, and how they, how they handled whey, and how many plants
  

15   handled whey, and it has 1, 2, 3, 4, 5, 6 different categories
  

16   of whey handling, level of processing it's called.  Do you see
  

17   that, where it is called Level of Processing, then it has six
  

18   rows under that?
  

19       MR. BUHOLZER:  Yes.
  

20      Q.  Okay.  Let me go with Mr. Buholzer first.  Which level
  

21   would represent Klondike's whey handling?
  

22       MR. BUHOLZER:  Well, I have got to read the footnotes down
  

23   at the bottom here quick before I can answer that.
  

24      Q.  Sure, please do.
  

25      A.  We would be limited processing, footnote number 3, but
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 1   I don't know if this is exactly accurate, because they are not
  

 2   talking anything about my permeate or lactose stream on that,
  

 3   but that would be the closest for me.
  

 4      Q.  The closest, okay.  So there might even be additional
  

 5   categories that could be refined on this list of how of levels
  

 6   of processing of whey?
  

 7      A.  In my case, yes.
  

 8      Q.  Okay.  And Mr. Stettler, Decatur, what your
  

 9   cooperative, what level of processing would you fit into here?
  

10       MR. STETTLER:  I would be in number 2, sold for whole whey
  

11   for processing.  I think there was 41 plants there.
  

12      Q.  Okay.  So would you agree with me that each of these
  

13   levels, and I'll ask Mr. Buholzer first, each of these levels
  

14   and possible additional refinements represent different manners
  

15   of handling whey, all of which are engaged by different cheese
  

16   manufacturers in Wisconsin?
  

17       MR. BUHOLZER:  Without reading the study, I would assume
  

18   that's what it says, but I haven't read the, you know, like, I
  

19   really -- I really don't want to go on record saying what this
  

20   means without understanding what it means.
  

21      Q.  Okay.  Do you have any thoughts on that, Mr. Stettler,
  

22   whether this represents the fact that cheese plants in
  

23   Wisconsin have many different ways, at least six levels, and
  

24   perhaps more as Mr. Buholzer indicated if you refine them
  

25   further, many different ways of handling whey?
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 1       MR. STETTLER:  Well, there are different ways of handling
  

 2   whey but I don't know how I would classify them all, so I mean.
  

 3      Q.  Okay.  Well -- okay.  So setting aside exactly how they
  

 4   are classified, and I don't want to be stuck into those boxes
  

 5   necessarily, would you not agree that the choices made by the
  

 6   cheese maker, I'll ask you first, Mr. Stettler, the choices
  

 7   made by the cheese maker in terms of how they handle whey,
  

 8   result in different income streams and cost configurations for
  

 9   that particular manufacturer?
  

10       MR. STETTLER:  It would be facility-driven, yes.
  

11      Q.  So each individual manufacturer would have their own
  

12   configuration of costs?
  

13      A.  Correct.
  

14      Q.  And revenues?  Okay.  That's yes?
  

15      A.  Yes.
  

16      Q.  She can't take a nod.  And would you agree with that
  

17   also, Mr. Buholzer?
  

18       MR. BUHOLZER:  Yes, I would.
  

19      Q.  Okay.  Now, let me just back up to Federal Order
  

20   pricing a bit.  I think you indicated you are both pool plants.
  

21       MR. BUHOLZER:  That's correct.
  

22       MR. STETTLER:  Yes.
  

23      Q.  And part of the CMPC system of pooling if I read right
  

24   when I looked at the list of plants on the Market
  

25   Administrator's website, correct?
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 1       MR. BUHOLZER:  Yes.
  

 2       MR. STETTLER:  Yes.
  

 3      Q.  Okay.  Do you get regular -- besides being assured that
  

 4   you are pooled being part of that system, are you, do you
  

 5   receive regular distributions from that pooling program each
  

 6   month or how does that work?
  

 7       MR. BUHOLZER:  Yeah, it varies.  It's been negative the
  

 8   last few months where it's actually been a draw.  Most months
  

 9   it's a positive, that's one of the reasons we're in it, to try
  

10   to get the best return we can to our farm patrons.
  

11      Q.  Okay.  You are talking about the pool draw?
  

12      A.  Correct.
  

13      Q.  Okay.  Okay.  So I was talking about the CMPC, super
  

14   pool system, I don't know if it is still called that, it used
  

15   to be called that years ago.  The CMPC pooling program that
  

16   enables you to, in which you are in a system of supply plants,
  

17   it's called.
  

18      A.  Okay.
  

19      Q.  Does that result in any revenues to you other than the
  

20   pool draw?
  

21      A.  Not that I'm aware of.
  

22      Q.  Okay.  Mr. Stettler?
  

23       MR. STETTLER:  For me, I have only been in the pool since
  

24   August so it is new to me.  I haven't really done a lot with
  

25   CMPC.
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 1      Q.  Okay.  So Mr. Buholzer, do you -- do you ever have to
  

 2   give up milk?
  

 3       MR. BUHOLZER:  Yes.  I have to ship -- well, last year --
  

 4   in a typical year I'm going to say I ship 20 loads.  2014 we
  

 5   didn't ship any because milk was so long in the Midwest, and
  

 6   2015 so far I have shipped one load.
  

 7      Q.  Okay.  And if you to ship, you get paid for that?
  

 8      A.  That's correct, yes.
  

 9      Q.  Is there a give-up cost associated with that?
  

10      A.  Well, you know, you sell it as Class I and you know,
  

11   the prices, the Class I, II, and III are always, you know,
  

12   bouncing around, so, I mean, yeah, it is fair.  We get a fair
  

13   price for it.
  

14      Q.  Okay.  Both of you, I think, if I read it right,
  

15   process or, yeah, manufacture, make some Class II products as
  

16   well as Class III products.
  

17       MR. BUHOLZER:  That would only be me, sir, we make yogurt.
  

18      Q.  Okay.  What portion of your production is yogurt versus
  

19   the cheeses?
  

20      A.  It is real low, we just opened our yogurt plant a
  

21   couple years ago.  Percentage-wise it's, I think last month we
  

22   sold maybe 400,000 pounds of yogurt, total, versus I don't know
  

23   how many pounds of cheese.  Without a calculator I can't give
  

24   you the percentage.
  

25      Q.  I don't need the precise percent.
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 1      A.  Yeah, it's small, I wish it was bigger.
  

 2      Q.  You are hoping it grows?
  

 3      A.  Yeah.
  

 4      Q.  I guess, yeah.  And do you have a retail store at your
  

 5   location?
  

 6      A.  We do not.
  

 7      Q.  You do not.  Do you, Mr. Stettler?
  

 8       MR. STETTLER:  Yes, we do.
  

 9      Q.  You do.  And what portion of your production is sold
  

10   through the retail?
  

11       MR. STETTLER:  It's very small.  I -- I mean, we run about
  

12   50,000 pounds of cheese a day, and I -- I don't know if I sell
  

13   that in a month out of the store.
  

14      Q.  Okay.
  

15      A.  I mean, of our own products.  I mean, I don't have
  

16   those numbers in front of me.
  

17      Q.  I'm not looking for precise numbers or -- and I'm not
  

18   looking for anything that you don't want to share, that's your
  

19   prerogative here.
  

20           In terms of your size of your plant, Mr. Stettler, you
  

21   say you are making about 50,000 pounds of cheese a day.
  

22      A.  There are times when we do 40 to 50.
  

23      Q.  40 to 50?  And is that seven days a week or how does --
  

24   what do you run?
  

25      A.  Six days.
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 1      Q.  Six days?  Okay.  I think those are all the questions I
  

 2   have at this time.  Thank you very much, gentlemen.
  

 3       JUDGE CLIFTON:  It's 10:30.  Gentlemen, if you have time, I
  

 4   would like us to take a 15-minute break and then invite you
  

 5   back for further questions.  Would that work for both of you?
  

 6       MR. BUHOLZER:  That's fine.
  

 7       MR. STETTLER:  Yes.
  

 8       JUDGE CLIFTON:  All right.  Let's do that.  Let's take our
  

 9   break now, be back and ready to go at 10:45.
  

10       (Whereupon, a break was taken.)
  

11       JUDGE CLIFTON:  We're back on record at 10:46.  Who next
  

12   has questions for these gentlemen, Mr. Buholzer and
  

13   Mr. Stettler?  Mr. Vetne?
  

14                        CROSS-EXAMINATION
  

15   BY MR. VETNE:
  

16      Q.  Okay.  I'll enter my morning appearance, John Vetne,
  

17   representative for Hilmar Cheese Company.
  

18           Both of you have, as I read your statement and heard
  

19   most of your testimony, both of you have experienced challenges
  

20   and losses in handling the whey stream of cheese; is that a
  

21   fair statement?
  

22       MR. BUHOLZER:  That's correct.
  

23       MR. STETTLER:  That's correct.
  

24      Q.  But your total enterprise cooperative or cheese plant,
  

25   is able to sell cheese products and receive a return on that
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 1   and still have money left over to pay producers generally a
  

 2   premium over Class III, correct?
  

 3       MR. BUHOLZER:  Correct.
  

 4       MR. STETTLER:  Yes.
  

 5      Q.  And that's because you take, what you end up doing with
  

 6   the whey losses and the whey challenges is essentially moving
  

 7   that over to the cheese and to try to get it out of the cheese
  

 8   market rather than the whey market, correct?
  

 9       MR. BUHOLZER:  That's correct.
  

10      Q.  Is that true for both of you?
  

11       MR. STETTLER:  I have had whey conversations where it's
  

12   like, don't raise my price of cheese because you are not
  

13   getting the value of whey, especially when whey and WPC went
  

14   really high.  So I mean, the buyers are educated enough to
  

15   understand that they are not going to replace the value of
  

16   whey.
  

17      Q.  Okay.  Let me ask about the buyers.  Do you market your
  

18   cheese to intermediaries that cut, wrap, convert into consumer
  

19   packaging or food service packaging?
  

20       MR. STETTLER:  We do both, I do both.
  

21       MR. BUHOLZER:  Yeah, all of the above.
  

22      Q.  All of the above.  So you have some direct sales from
  

23   your operations in consumer or food service packaging to
  

24   wholesalers?
  

25       MR. BUHOLZER:  Yes, we do.
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 1       MR. STETTLER:  Yes.
  

 2      Q.  Okay.  And whether your product is marketed through a
  

 3   cut and wrap converter or directly to a wholesaler, for all of
  

 4   those wholesalers you meet competition from others that, that
  

 5   make a similar product and would like to offer it to your
  

 6   customers, correct?
  

 7       MR. STETTLER:  All the time.
  

 8       MR. BUHOLZER:  That's always the case.
  

 9      Q.  That's always the case.  Okay.  Are you generally
  

10   familiar with the identity of those that compete with you, make
  

11   similar products?
  

12       MR. BUHOLZER:  In the case of the Feta cheese, yes, it is a
  

13   limited -- in the case of our Feta cheese there is a limited
  

14   number of people manufacturing it.  Like on the Muenster and
  

15   the Havarti and the bricks, where there's more people, you may
  

16   not know your competition as well.
  

17      Q.  Okay.  Because those products are produced throughout
  

18   the country?
  

19       MR. BUHOLZER:  More, there will be more plants making it
  

20   than with the Feta cheese, yes.
  

21      Q.  Okay.  Do either one of you know whether you meet
  

22   competition for the products you make with cheese that's
  

23   produced in the western states, Idaho, California, the
  

24   Northwest?
  

25      MR. BUHOLZER:  In my case, there are Feta production plants
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 1   out west here that I know of.  And I -- I don't know about the
  

 2   other cheeses, the brick, Muenster, and Havarti, if there's any
  

 3   out, I'm sure there is at some of your specialty cheese plants
  

 4   out here, but I'm not aware of them.
  

 5       MR. STETTLER:  I'm not aware of any.  I sell some cheese in
  

 6   California but --
  

 7      Q.  Okay.
  

 8       MR. STETTLER:  But I don't know of anybody that would
  

 9   process Muenster or Brick, Havarti.
  

10      Q.  Would it be fair to say that the ability of each of you
  

11   to pay a premium to your producers is directly dependent upon
  

12   the intensity of competition you meet from other cheese makers?
  

13       MR. STETTLER:  Well, the competition from other cheese
  

14   makers may not necessarily raise your sales price, but it could
  

15   raise your cost amount.
  

16      Q.  How is that?
  

17       MR. STETTLER:  Well, if they are paying more for milk, you
  

18   may have to pay more for milk.
  

19      Q.  Okay.  So you are talking about competition from cheese
  

20   makers within the Upper Midwest, within Order 30, as far as
  

21   competition for raw milk, correct?
  

22       MR. STETTLER:  Well, I'm talking about cheese makers in my
  

23   backyard.
  

24      Q.  Okay.
  

25      A.  This guy here, we're talking about each other.
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 1      Q.  Well, follow me here for a minute and see if you agree.
  

 2   If there were cheese of the varieties that you make coming into
  

 3   the Midwest from Texas, Idaho, California, that significantly
  

 4   undercut the price that you were offering cheese to your
  

 5   customers, you would have to lower your price, wouldn't you?
  

 6       MR. BUHOLZER:  Possibly, it depends.  A customer is built
  

 7   on many things, quality, service, long-term relationships, but
  

 8   it could be detrimental, correct.
  

 9      Q.  Okay.  And at least you mentioned that you are aware of
  

10   the California price, it's lower now, has been for awhile,
  

11   correct?
  

12       MR. BUHOLZER:  Yes.
  

13       MR. STETTLER:  Correct.
  

14      Q.  Okay.  If -- if Western Cheese, cheese from the West,
  

15   again Idaho, California, elsewhere, that is marketed to the
  

16   Midwest has not, to this time, undercut your ability to sell
  

17   cheese and have enough money left over to pay premiums to dairy
  

18   farmers, has it?
  

19       MR. BUHOLZER:  No, it hasn't.
  

20       MR. STETTLER:  No, no, it hasn't.
  

21      Q.  Do you know, by the way, whether your competitors in
  

22   the West are able to pay a similar premium relative to their
  

23   regulated price as you are able to pay a premium relative to
  

24   yours?
  

25       MR. BUHOLZER:  I don't know that for a fact, I would have
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 1   no way of knowing that.
  

 2      Q.  Okay.  Thank you.
  

 3       MR. STETTLER:  I'm not aware of any.
  

 4       JUDGE CLIFTON:  Who next has questions for this panel?
  

 5           Now, I have a question, Ms. Taylor.  Would you like
  

 6   Mr. English to do any redirect that he has before you ask
  

 7   questions or are you ready?
  

 8       MS. TAYLOR:  Whatever he prefers.
  

 9       JUDGE CLIFTON:  All right.  Right this minute he's saying
  

10   he doesn't have any redirect, so let us have you go,
  

11   Ms. Taylor, and then Mr. English may have some redirect.
  

12                        CROSS-EXAMINATION
  

13   BY MS. TAYLOR:
  

14      Q.  Good morning.  My name is Erin Taylor, I'm with the US
  

15   Department of Agriculture, and I first want to thank both of
  

16   you for coming out here and participating in this proceeding
  

17   and giving your views from your company's perspective.
  

18          I have a few questions for both of you.  I think I'll
  

19   start with Mr. Stettler, if I pronounced that correctly?
  

20       MR. STETTLER:  Yes.
  

21      Q.  Okay.  You are a small business with 33 employees but
  

22   Decatur Dairy is a cooperative?
  

23      A.  Yes.
  

24      Q.  That's correct?  And how many cooperative members do
  

25   you have?
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 1      A.  76.
  

 2      Q.  Okay.  And part of the Department's things we must
  

 3   consider in this rule making proceeding is the impact on small
  

 4   businesses.  And just curious, and I know you are a Wisconsin
  

 5   cooperative, but would most of your cooperative members qualify
  

 6   as a small business and we define that around 315,000 pounds of
  

 7   milk production per month?
  

 8      A.  About 90 percent of them would be small business.
  

 9      Q.  Okay.  So your cooperative sells wet whey to a local
  

10   processing plant and you don't do any processing of the whey
  

11   stream at your plant; is that correct?
  

12      A.  Yes.
  

13      Q.  Okay.  And how close is the facility that you ship it
  

14   to?
  

15      A.  15 miles.
  

16      Q.  Okay.  And do you pay the transportation or does that
  

17   plant pay the transportation cost?
  

18      A.  We do not pay the transportation.
  

19      Q.  Okay.  And I wanted to turn to the last, or your second
  

20   page of your statement.
  

21      A.  Yes.
  

22      Q.  The second paragraph on the bottom it starts, "Our
  

23   cooperative strongly encourages a review of this pricing."  And
  

24   the second sentence reads, "Decatur Dairy has been short on
  

25   covering milk costs the last five years."  Is that all of your
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 1   milk costs or just your whey stream portion?
  

 2      A.  It would be the whey stream portion.
  

 3      Q.  Okay.  I think that's all I have.  Thank you very much,
  

 4   Mr. Stettler, and I would like to move to you, Mr. Buholzer.
  

 5       JUDGE CLIFTON:  Would you say it again because I know you
  

 6   don't put the emphasis on the "BU" so say it again.  We'll get
  

 7   it.
  

 8       MR. BUHOLZER:  Buholzer.
  

 9       MS. TAYLOR:  My maiden name is French, so I completely
  

10   understand.
  

11   BY MS. TAYLOR:
  

12      Q.  Your company, Klondike Cheese Company, is not a
  

13   cooperative, correct?  You are just a cheese manufacturer.  It
  

14   used a cooperative but now it's solely owned by your family?
  

15      A.  That's correct.
  

16      Q.  And you have 75 shippers?
  

17      A.  Yes.
  

18      Q.  And they are independent shippers?
  

19      A.  Yes.
  

20      Q.  And same question about small businesses, would most of
  

21   them qualify as a small business?
  

22      A.  Yeah, I'm going to be probably the same percentage as
  

23   Steve was, around 90 probably.
  

24      Q.  Okay.  And so in general, your company does do some
  

25   whey processing, if I'm correct.  You take your whey stream and
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 1   you either UF it or RO it to produce WPC 34 wet whey or
  

 2   permeate?
  

 3      A.  Yes.
  

 4      Q.  And you cool that at your facility?
  

 5      A.  Yes.
  

 6      Q.  My questions might seem kind of elementary, but I'm
  

 7   just learning this whey process.
  

 8      A.  That's okay.  That's what I'm here for.
  

 9      Q.  Okay.  And then you ship both of those products to a,
  

10   for another facility for processing?
  

11      A.  Yeah, it is two separate places, but it ships away,
  

12   yes.
  

13      Q.  And how close are those facilities?
  

14      A.  The lactose permeate is about seven miles and the WPC
  

15   is about 15 miles.  They are both real close and they also
  

16   both, it is FOB my plant so it is --
  

17      Q.  Okay.  I wanted to turn to your exhibit, and I'll start
  

18   with the profit and loss tables that you have.  I just want to
  

19   make sure that we're clear on the numbers so that when we are
  

20   looking at this months down the line, we know what's on here.
  

21   On the second row of, second set of tables on the bottom, it
  

22   says, we changed it to UFWPC 34 sales, and you have total
  

23   pounds, and for January that's 278,120 pounds.  Is that pounds
  

24   of protein?
  

25      A.  That's pounds of solids.
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 1      Q.  Pounds of solids.  And then for the whey permeate
  

 2   sales, that's also total pounds of solid?
  

 3      A.  That's correct.
  

 4      Q.  Okay.  On your costs that you give us on the following
  

 5   page, your operating costs for 2014, we're total of $324,196.
  

 6   Is that for both whey products that you produce, the permeate
  

 7   and the WPC?
  

 8      A.  Yes, it is.
  

 9      Q.  Okay.  So I was working through the numbers and I do
  

10   believe that the 9 cents is the average per UF solids, the way,
  

11   if you'll indulge me, that it came out, so around that when I
  

12   used that.  But would it be appropriate to take that total cost
  

13   and really it should go against all your solids, both your WPC
  

14   and your permeate solids to come up with an average cost of
  

15   processing?  Would that be a correct way of looking at the
  

16   cost?
  

17      A.  Well, that would be correct if you are looking at it,
  

18   if you need to put it on a column basis, but I'm basically
  

19   looking at the dollars and the page before.  And the total
  

20   dollars come off and then we took that by our other solids
  

21   cost, so, yes, that probably would be a -- that 9 cents would
  

22   be different, because it would be spread over more pounds, but
  

23   dollar-wise it's going to be the same.
  

24      Q.  I agree.  But just so we wanted to make sure that was
  

25   the appropriate way to look at that number.  And that includes
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 1   your cost of cooling, correct?  You talked about your
  

 2   electricity cost included all of that?
  

 3      A.  Yes.  As I said before, I think I was pretty
  

 4   conservative on that.  But I needed to be to make sure I was
  

 5   correct as possible.
  

 6      Q.  Okay.  And because I'm knew to this whey process,
  

 7   learning about it, when you make your products, you just run it
  

 8   through, do you run it through one time and get both products
  

 9   out, or do you run it through one time and you get WPC, and you
  

10   run the remaining back through again and get permeate?
  

11      A.  Yeah, it's actually two different systems.  The
  

12   ultra-filtration system, you run the, first you take the whey
  

13   and run it through the separator to take the cream out, and
  

14   then you run it through the ultra-filtration system that
  

15   separates the proteins, and then the stream off that goes to
  

16   another machine, which is a reverse osmosis system, which takes
  

17   water out of the lactose.
  

18      Q.  Okay.  I believe that's all I have.  I do want to thank
  

19   both of you for coming, and especially putting in actual
  

20   numbers from your plants and I know a lot of that is
  

21   confidential information.  We don't always get this type of
  

22   data from individual plants.  And it's, from the Department's
  

23   perspective, if we're asked to make a decision on numbers, to
  

24   see real numbers not just theoretical things so I do want to
  

25   specifically thank you for that.  That's all I have.
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 1       JUDGE CLIFTON:  Mr. Beshore?
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. BESHORE:
  

 4      Q.  Just a couple, two additional questions that came to me
  

 5   on some of the questions you were asked after me.
  

 6           With respect to the purchasers of your whey products,
  

 7   are they cheese plants or aggregators, or otherwise?  And
  

 8   either Mr. Buholzer?
  

 9       MR. BUHOLZER:  In my case, the lactose or the permeate is
  

10   going to a plant that only does drying and they make animal
  

11   feed, it's just, it's the only outlet that's close enough.  My
  

12   system could go human grade, but there's nobody close enough
  

13   that I can ship to.
  

14      Q.  So that's not a cheese plant that has whey processing
  

15   on the side?
  

16       MR. BUHOLZER:  No.
  

17      Q.  Free-standing dryer.
  

18      A.  Yeah.
  

19      Q.  Thank you.
  

20      A.  And the, my whey protein concentrate also goes onsite.
  

21   Where it goes, there is a cheese plant, but it is a separate
  

22   whey plant, it is a whole separate entity.
  

23      Q.  Okay.
  

24      A.  So it is not just a neighboring cheese maker who has
  

25   some equipment in.  It is more than that.
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 1      Q.  And Mr. Stettler?
  

 2       MR. STETTLER:  I have the same thing.  I, actually there's
  

 3   a partnership kind of involved with my whey, because the one
  

 4   plant that's so close, they take it in, and they both have,
  

 5   that plant has whey capabilities and also cheese, but the
  

 6   facility I send it to is just whey.  And then that product,
  

 7   through an agreement, goes north to another plant.  So it's
  

 8   actually two plants working together to use my product.
  

 9      Q.  Okay.  And are they both cheese plants with whey, with
  

10   associated facilities?
  

11      A.  No, one is cheese and whey and the other one is just
  

12   whey.
  

13      Q.  Just whey.  Okay.  Thank you.  And one other question,
  

14   Mr. Stettler, you mentioned this, but I didn't hear anything
  

15   from Mr. Buholzer wasn't asked.  Your product, let me just
  

16   clarify, you have product that goes to California, I think you
  

17   indicated?
  

18       MR. STETTLER:  A little bit.
  

19      Q.  Do you have other sales west of Wisconsin?
  

20       MR. STETTLER:  For me.
  

21      Q.  No, I mean, Mr. Stettler, just to clarify Mr. Stettler
  

22   and then the same question to you.
  

23       MR. STETTLER:  Well, I have sales in Iowa, Nebraska, I mean
  

24   some.
  

25      Q.  Okay.  And then some in California?
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 1      A.  Right.
  

 2      Q.  Okay.  Thank you.  And same?
  

 3       MR. BUHOLZER:  Yeah, the same thing.  I mean, we're, we got
  

 4   sales all over the United States, they just, some states a
  

 5   little bit, some states more.  The closer in, the more, you
  

 6   know, just the nature of the beast.
  

 7      Q.  Sure.  But you're national?
  

 8       MR. BUHOLZER:  Correct.
  

 9      Q.  Okay.  Very good.  Thank you again, gentlemen.
  

10       JUDGE CLIFTON:  Before I invite redirect, are there any
  

11   other questions for the panel by anyone else?  I see none.
  

12   Redirect, Mr. English?
  

13                      REDIRECT EXAMINATION
  

14   BY MR. ENGLISH:
  

15      Q.  Thank you, your Honor.  Chip English.
  

16          Gentlemen, my redirect is in the form of a thank you.
  

17   Appreciate your coming.  We really appreciate your bringing
  

18   rain with you, and but really, on behalf of everybody, and I
  

19   really mean it, thank you very much for bringing this
  

20   information for the record.  And that's all I have, your Honor.
  

21       JUDGE CLIFTON:  Gentlemen, we really do appreciate it.
  

22   Just as both of them have said.  You can imagine how difficult
  

23   this decision making process will be for the USDA employees,
  

24   and we appreciate your contribution.
  

25       MR. STETTLER:  Thank you.
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 1       MR. ENGLISH:  Your Honor, Chip English.  At this time, as
  

 2   forecast earlier this morning, I'd ask that Dr. Schiek return
  

 3   to the stand.  I don't know whether there's any additional
  

 4   cross-examination.  I would like to wait for my redirect until
  

 5   there has been additional, assuming there is any, so this may
  

 6   be relatively short or not, I don't know.  Mr. Beshore is
  

 7   raising his hand so I guess maybe not.
  

 8       MR. BESHORE:  Relatively short.
  

 9       MR. ENGLISH:  So Dr. Schiek is returning.  So it's clear
  

10   for the record, he and Mr. Pat Fish testified yesterday with
  

11   respect to pricing issues, and they testified as a panel, but
  

12   we did ask everybody who had questions of Mr. Fish, because of
  

13   his Wisconsin experiences, to be completed yesterday.  And my
  

14   understanding was he was completed.  So the questions today
  

15   will be of Dr. Schiek, and that may not, well, we'll see what
  

16   he can answer about the Wisconsin issues, but I presume that
  

17   Mr. Beshore has whatever questions he has.
  

18           So just setting the stage so the record's clear,
  

19   Dr. Schiek has returned to complete his portion of the
  

20   cross-examination and redirect.
  

21       JUDGE CLIFTON:  Yes.  And Mr. Beshore, you may begin it,
  

22   today.
  

23                        CROSS-EXAMINATION
  

24   BY MR. BESHORE:
  

25      Q.  Marvin Beshore.  I just have one question which may
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 1   lead to some others, but one topic I should say, Dr. Schiek.
  

 2   On page 4 of your testimony, which is Exhibit 122.  There's a
  

 3   sentence that I think I have heard at least twice, maybe more
  

 4   than that now in the hearing, and it's the top paragraph, "the
  

 5   market's for finished dairy products clear nationally, but the
  

 6   market for milk clears locally."  Do you see that?
  

 7      A.  Yep.
  

 8      Q.  Ad I think this was also in your prior testimony,
  

 9   correct?
  

10      A.  Correct.
  

11      Q.  Okay.  So it seems like maybe it is sort of a mantra
  

12   for the position I'm hearing from Dairy Institute.  And my
  

13   first question about that, is that, is there a source for that
  

14   or is that something that's been kind of coined for this
  

15   proceeding?
  

16      A.  There's not a, that I'm aware, there's not a source for
  

17   that, Mr. Beshore.  I think, as I indicated earlier testimony,
  

18   it's just kind of an experiential observation that, you know,
  

19   product moves, finished product moves in national markets, and
  

20   you know, milk is, does not, at least as bulk milk, it does not
  

21   because there's limits on how far you can transport it and
  

22   still have value with the product.
  

23      Q.  So do you mean that to be just an observation of fact
  

24   or a statement of policy that should be applied in this
  

25   proceeding?
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 1      A.  Well, it's, from my perspective, it's an observation of
  

 2   what I observe in the marketplace, so that's the, that's the
  

 3   genesis of the statement.  And I think to the extent that that
  

 4   is what happens in the marketplace, it is something that should
  

 5   be considered in formulating policy.
  

 6      Q.  Okay, so if that is something that happens and should
  

 7   be considered in formulating policy, can you define for me
  

 8   locally?
  

 9      A.  That's a good question.  It's probably a little
  

10   trickier to come up with the boundaries of what a local market
  

11   is.  I think it depends on the market that you are in.  Locally
  

12   can mean, I guess within a reasonable distance to ship the
  

13   product before you start losing lots of value.  So, for
  

14   example, I guess I can give you examples.  In California, you
  

15   know, local clearing I think would be within the state, if,
  

16   like if you are in the Central Valley somewhere within
  

17   California could be considered a local clear.  Shipping it to
  

18   Idaho would probably not be considered a local clear, or
  

19   shipping it some, even as far as Arizona.  I suppose if you
  

20   were in Southern California, Arizona could be thought of as
  

21   clearing locally.
  

22           I think what I'm really trying to delineate there is
  

23   the distance, the long distance shipments are not really local
  

24   clearing.  That's my thought about it.
  

25      Q.  So what -- what is your -- when you are using it as a
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 1   basis for recommendations for policy in this hearing, are you
  

 2   saying that prices should be set so that no milk is cleared
  

 3   from the State of California to Arizona?
  

 4      A.  No.  I think -- I think what I'm saying is that the
  

 5   fact that product markets for the milk markets need to clear is
  

 6   just something that needs to be considered, and there's a
  

 7   practical limitation on how far the milk can go to clear it.
  

 8      Q.  What is that practical limitation?
  

 9      A.  Well, I think it's -- it's determined by the cost of
  

10   hauling the milk and the value of the milk.
  

11      Q.  So are you aware of the distances in Federal Order
  

12   markets which milk travels regularly and routinely to clear?
  

13      A.  I am not particularly aware.  I do know milk travels
  

14   for fluid use fairly long distances.  I'm not aware of the
  

15   market clearing distances it's traveling in other regions of
  

16   the country.
  

17      Q.  Okay.  Are you suggesting in this hearing that there
  

18   are dysfunctions in other markets if milk is regularly
  

19   traveling substantial distances to clear?
  

20      A.  I don't think I have any comment on other markets that
  

21   I'm not really familiar with.
  

22      Q.  Okay.  If the price in -- if milk needs to move from
  

23   California to Nevada to clear the market, is that a non-local
  

24   transaction in your view?
  

25      A.  I think it depends.  I think it depends kind of on
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 1   where it is originating from.  California is a big state.
  

 2      Q.  It depends if it came from Southern California it might
  

 3   not be local?
  

 4      A.  Might not.
  

 5      Q.  Okay.  And then you would consider that to be something
  

 6   that should be regulated out, so-to-speak?  Avoided by
  

 7   regulation?
  

 8      A.  I'm not clear on your, the question.
  

 9      Q.  Okay.  Maybe I don't understand your recommended
  

10   recommendations for policy.  As I, as I understand it, you are
  

11   recommending prices that will assure that milk clear locally in
  

12   California.
  

13      A.  I think maybe we're, what I'm referring to is kind of
  

14   the view of how the market works overall.  I mean, how does
  

15   the, how does the product, milk product, or milk marketed in
  

16   the marketplace get utilized, and how does it sort of flow from
  

17   producer to a plant that uses the milk in the marketplace.  So
  

18   I think you can always have instances, and I think I said this
  

19   earlier, where you might have distressed milk that has to move
  

20   longer distances, or you might have a short seasonal peak, but
  

21   what you don't want to have is a consistent situation.  If you
  

22   have a consistent situation where the milk price is stimulating
  

23   production to the point where it's always having to travel or
  

24   frequently having to travel at more than just an occasional
  

25   basis, long distances to find a home, that would be
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 1   representative of a milk price that's not market clearing.
  

 2   That's really what I'm saying.
  

 3      Q.  And can you tell us what a long distance is in that
  

 4   context?
  

 5      A.  I don't have a definition of a long distance.  And like
  

 6   I say, I think it depends on, to some degree, on conditions in
  

 7   the marketplace.  There are some marketplaces where just normal
  

 8   hauling of milk is longer distances.  There are others where
  

 9   the normal functioning of the market is shorter hauls.  But I
  

10   would say beyond those distances that milk normally moves
  

11   routinely in the marketplace.
  

12      Q.  How much beyond?
  

13      A.  I guess I don't have a definitive number of miles
  

14   beyond for you.
  

15      Q.  If it depends on market conditions, do you have any
  

16   criteria for those conditions that you can provide?  I think
  

17   you said the distance depends on the market conditions.  And
  

18   I'm wondering if you can, you can't provide a distance, can you
  

19   tell us anything about the conditions that would suggest it's
  

20   too far?
  

21      A.  I don't know if I have specific conditions in mind.
  

22   I'm thinking that, again, a lot of it will depend on what the
  

23   value of the milk is.  And as you begin losing value for that
  

24   milk below the cost of production of the milk, that would be,
  

25   that would be one indicator, one market indicator of it being
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 1   too far.
  

 2      Q.  Okay.  Is there an amount below the cost of production
  

 3   that would indicate it is too far?
  

 4      A.  No, I don't have a specific number, Mr. Beshore.
  

 5      Q.  Thank you.
  

 6       JUDGE CLIFTON:  Who has additional questions for Dr. Schiek
  

 7   on the pricing issue?  I see none.  Redirect?
  

 8                      REDIRECT EXAMINATION
  

 9   BY MR. ENGLISH:
  

10      Q.  Thank you, your Honor, Chip English.
  

11           So first, Dr. Schiek, something that we may have
  

12   discovered overnight.  Looking at Exhibit 123 and the
  

13   manufacturing costs, it could be just as well any of them, but
  

14   let's look at cheese manufacturing costs which is page 13 of
  

15   the exhibit, which is part of the Attachment 1, the materials
  

16   from the California Department of Food and Agriculture dated
  

17   November 12, 2014.
  

18           All right.  Do you have that?
  

19      A.  Which page again?
  

20      Q.  Page 13, it is the cheese manufacturing cost.
  

21      A.  Correct.
  

22      Q.  So we, you have introduced into the record, along with
  

23   Mr. Fish, the idea of a make allowance based on some of these
  

24   historical numbers, correct?
  

25      A.  Correct.
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 1      Q.  Okay.  And looking at the information that's on
  

 2   Page 13, first as a predicate, are you aware that when USDA
  

 3   develops a make allowance, it includes a marketing
  

 4   administrative cost?
  

 5      A.  I am aware.
  

 6      Q.  Okay.  Does CDFA include a marketing cost?
  

 7      A.  No, they do not.
  

 8      Q.  Okay.  So will Ms. Taylor address that at greater
  

 9   detail?
  

10      A.  I believe so.
  

11      Q.  And that's Sue Taylor, not Erin Taylor, just for
  

12   clarity of the record.  Is that correct, Dr. Schiek?
  

13      A.  That's correct, Sue Taylor.
  

14      Q.  It just dawned on me that I couldn't just say
  

15   Ms. Taylor.  So two final questions.  First, Mr. Beshore asked
  

16   you a number of questions about the issue about the history of
  

17   the M-W and whether it represented the lowest price with lost
  

18   value for manufacturing products.
  

19          Do you remember those discussions?
  

20      A.  I do.
  

21      Q.  Having thought about it first, if you look at your
  

22   testimony on page 3, when Mr. Beshore brought up the issue, he
  

23   referenced the minimum price that would be market clearing in
  

24   Federal Orders on the third line of page 3, and then he
  

25   referenced the issue about "today the states of Minnesota and
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 1   Wisconsin are no longer the regions where milk used for
  

 2   manufacturing has its lowest spatial value."  But he omitted
  

 3   the discussion with you about the concept of particularly east
  

 4   of the Rockies.
  

 5          So what further discussion do you have today about what
  

 6   might have been going on in the 1908's with respect to the M-W
  

 7   and lowest value and how it relates to your testimony?
  

 8      A.  Yeah.  In the 1980's, as I think I said, the use of the
  

 9   M-W and the open floor basing point showed it was fairly
  

10   consistent in terms of the price relationships for Class I
  

11   across the eastern part of the U.S., that relationship was less
  

12   clear in terms of Class I pricing west of the U.S., and the
  

13   other thing --
  

14      Q.  West of the Rockies?
  

15      A.  West of the Rockies, sorry.  And the other thing that
  

16   was happening during that time is that there were more, there
  

17   was the emergence, I guess, of manufacturing beginning to take
  

18   place in larger quantities, larger plants, larger volumes of
  

19   milk being manufactured in the Western U.S. at the time.
  

20      Q.  Including places like Idaho?
  

21      A.  Including places like Idaho.
  

22      Q.  But -- and I know that you are not necessarily a
  

23   Federal Order expert, but, in fact, in 1985, in the Farm Bill
  

24   of '85, Congress adopted new Class I differentials, or new
  

25   minimum Class I differentials that were effective no less than
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 1   two years, but only made those applicable to east of the
  

 2   Rockies.  Is that your understanding?
  

 3      A.  That's my understanding.  It's pretty, my understanding
  

 4   is pretty limited to that.
  

 5      Q.  And to the extent there might have been other Grade B
  

 6   supplies, say, in states like Kentucky, would those have served
  

 7   as any kind of reserve for milk in the Federal Order system?
  

 8      A.  Not to my knowledge.
  

 9      Q.  Okay.  And, finally, there's been a lot of conversation
  

10   around the idea that somehow this would establish a lower
  

11   different price for California.  Do we have at least a
  

12   recommendation going forward for the Department if that creates
  

13   a concern for the Department, as to the timing and
  

14   implementation of a California Federal Order about what could
  

15   be done?
  

16      A.  Yes.  You know, I heard the testimony earlier in the
  

17   hearing of Mr. Metzger, where he suggested that one way of
  

18   dealing with that, if it's a concern, is to essentially hold
  

19   off on a decision in this proceeding and convene a national
  

20   hearing to address the issue.
  

21      Q.  Or issue even a recommended decision and use the base
  

22   of the recommended decision for a national hearing is one
  

23   option, correct?
  

24      A.  Correct.
  

25      Q.  I have no further questions, your Honor.
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 1       JUDGE CLIFTON:  Did the redirect prompt any further
  

 2   questions for Dr. Schiek on this issue?  I see none.
  

 3   Dr. Schiek, thank you.  You may step down.
  

 4       MR. ENGLISH:  Your Honor, Chip English.
  

 5           So the plan that I had was not necessarily working, but
  

 6   I am prepared to be flexible.  My next witness was going to be
  

 7   Mr. Vetne, and I understand that our just-in-time production is
  

 8   not just-in-time, in this particular instance.  But I do have
  

 9   Mr. Zolin, Part 4, to testify at this time.
  

10       JUDGE CLIFTON:  Could the new gentleman come forward and
  

11   identify yourself, and particularly if you would like to
  

12   testify today.  Yes, please.  We may want to take you before we
  

13   take Mr. Zolin, if you prefer that.
  

14       MR. SUNDQUIST:  My name is Ron Sundquist and I'm a reporter
  

15   for the Clovis Roundup Newspaper.  I document events being held
  

16   at the Clovis Veteran's Memorial District, so I have no
  

17   comments for the board, but I'm very much interested in your
  

18   activities and the dialogue is very interesting.  I'm not into
  

19   this material deep enough to say anything on the subject.
  

20       JUDGE CLIFTON:  All right.  Well, we're delighted that you
  

21   are here.  Welcome.  And I would like to make sure that this
  

22   gentleman is given, Mr. Sundquist, is given a copy of the
  

23   exhibits when distribute them.
  

24       MR. SUNDQUIST:  I appreciate that very much, and I will
  

25   certainly, if I do get any photos, represent this organization
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 1   to its finest.
  

 2       JUDGE CLIFTON:  Thank you, so much.
  

 3       MR. SUNDQUIST:  I'm sorry I didn't address you.  Your title
  

 4   is Administrative Law Judge, I see.
  

 5       JUDGE CLIFTON:  That's correct.
  

 6       MR. SUNDQUIST:  I see.  So, Jill, I'm very thankful for you
  

 7   asking me to come up and very honored.
  

 8       JUDGE CLIFTON:  Thank you.
  

 9       MR. SUNDQUIST:  And thank you to all the representatives
  

10   who are here.
  

11       JUDGE CLIFTON:  Thank you we appreciate your coverage.
  

12   All right.  Mr. Zolin, you may take the witness stand.
  

13       MR. ENGLISH:  As he does, I know that Mr. Vetne has
  

14   arrived, so we do have sort of just-in-time production, but we
  

15   are nonetheless going to go forward as just planned.
  

16       JUDGE CLIFTON:  Ms. Frisius, I believe this will be
  

17   Exhibit 126; is that correct?
  

18       MS. FRISIUS:  Yes.
  

19       JUDGE CLIFTON:  So I'm marking testimony of Alan Zolin,
  

20   part 4, as Exhibit 126.
  

21           (Thereafter, Exhibit Number 126, was
  

22            marked for identification.)
  

23       MR. ENGLISH:  And I note, your Honor, that it is a cover
  

24   sheet and a one-page statement on the back, so there is only
  

25   one piece of paper, but we are trying to conserve paper and so
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 1   we managed to print it on both sides.
  

 2       JUDGE CLIFTON:  And Mr. Zolin, you remain sworn.  Would you
  

 3   again state and spell your name?
  

 4       MR. ZOLIN:  My name is Alan Zolin A-L-A-N, Z-O-L-I-N.
  

 5       JUDGE CLIFTON:  Thank you.  Mr. English, you may proceed.
  

 6                       DIRECT EXAMINATION
  

 7   BY MR. ENGLISH:
  

 8      Q.  Mr. Zolin, would you read your statement, which is
  

 9   Exhibit 126?
  

10      A.  I shall.
  

11   Introduction
  

12           My name is Alan Zolin.  I have been retained by Hilmar
  

13   Cheese Company to work with the Dairy Institute of California
  

14   (DIC) to develop an alternative proposal to Cooperative
  

15   Proposal 1.  I have worked with the task force made up of a
  

16   number of representatives from DIC member companies in order to
  

17   develop and submit Proposal 2.
  

18   Description of Proposal 2 Producer Milk
  

19           Section 1051.13, is commonly known as the producer milk
  

20   section of all the FMMO's.  This section, in coordination with
  

21   the performance standards from paragraph 7(c), defines what
  

22   milk may be associated with the Order.  As I have stated in
  

23   previous testimony, the DIC working group used Order 30
  

24   language as a basis for Proposal 2.  Proposal 2 has added a
  

25   reference to a 9(d) provision, I will address the 9(d)
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 1   provision at another time.
  

 2           I would like to thank the USDA representative,
  

 3   Henry Schaefer, for providing an overview of the producer milk
  

 4   provision.  We agree with Mr. Schaefer's testimony and his
  

 5   characterization of the operational aspects.
  

 6           In Proposal 2, we follow directly with the existing
  

 7   Order 30 language for paragraph 13.  We maintain the same
  

 8   language for the following concepts:
  

 9           1)  Milk will be priced at the location of the plant
  

10   where it is first physically received.
  

11           2)  Producer touch base requirements is one day's
  

12   production or 48,000 pounds of milk, whichever is the smallest.
  

13           3)  To be eligible for diversion, touch base must be
  

14   met anytime in the first month the dairy farmer is a producer.
  

15           4)  Re-association with the market is necessary if a
  

16   dairy farmer loses producer status.
  

17           5)  Milk that is diverted shall be priced at the
  

18   location of the plant to which diverted.
  

19           6)  Producers under a state pricing program.
  

20           7)  125 Rule will be applied for repooling milk.
  

21           8)  Penalty for evading provisions-Section
  

22   1051.13(f)(4).
  

23       JUDGE CLIFTON:  Now, just so that that will be typed right,
  

24   that's 1051.13(f)4.
  

25       MR. ZOLIN:  Correct.  1051.13(f)4.  The diversion
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 1   limitations that are part of Proposal 2 are reciprocal of the
  

 2   base shipping percentage (10 percent) described in 7(c).
  

 3   (100 minus shipping percentage).  This relationship would also
  

 4   apply for any of the bracketed adjustments that may occur in
  

 5   7(c)(2).  And finally, in the Market Administrator's (MA) and,
  

 6   I'm sorry, let me start again.  And finally, if the
  

 7   Market Administrator (MA) makes an adjustment to the shipping
  

 8   requirements under 1051.7(c), that adjusted shipping
  

 9   requirement should be used in determining the diversion limits.
  

10   This concludes my testimony.
  

11   BY MR. ENGLISH:
  

12      Q.  So let me first, you used the parentheses and I think
  

13   you said a hundred minus shipping percentage, you meant a
  

14   hundred percent minus shipping percentage, correct?
  

15      A.  That is correct.
  

16      Q.  It is correct as written?
  

17      A.  It is correct as written.  A hundred percent minus
  

18   shipping percentage.
  

19      Q.  So let me just go up and discuss just a few of these
  

20   elements.  First, the touch base requirement as one, as the
  

21   smaller of one days' production or 40,000 pounds of milk.
  

22       JUDGE CLIFTON:  What did you just say, Mr. English?
  

23       MR. ENGLISH:  I'm up in number 2, and I asked him about the
  

24   genesis of the producer touch base requirement as being the
  

25   smaller of one days' production or the 40,000 pounds of milk.
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 1       JUDGE CLIFTON:  See, each time you say that number, it
  

 2   sounds to me like you saying 40,000, but you are saying 48.
  

 3       MR. ENGLISH:  48,000.
  

 4       JUDGE CLIFTON:  Good.  All right.
  

 5       MR. ENGLISH:  Apparently the court reporter agrees with
  

 6   you, your Honor.
  

 7       JUDGE CLIFTON:  Yeah, you treat numbers so casually.  I
  

 8   would like you to dwell on the numbers.
  

 9       MR. ENGLISH:  48,000.
  

10       JUDGE CLIFTON:  Thank you very much.
  

11   BY MR. ENGLISH:
  

12      Q.  So what is the genesis of the 48,000 pounds?
  

13      A.  The 48,000 pounds is what the working group determined
  

14   was the average load size of a load of milk coming off of a
  

15   farm, both in California and in other parts of the country.  So
  

16   again, to identify 48,000 as a number would be appropriate for
  

17   a producer that has multiple loads of milk coming off the farm,
  

18   that would be an appropriate number to meet the touch base
  

19   requirements.
  

20      Q.  And then for an entity that has less than that, it
  

21   won't have to do as much, I mean if it's, if it has 24,000, it
  

22   doesn't have to ship two loads, it just ships its one days'
  

23   production, correct?
  

24      A.  Correct.  And again, I stated that the Order 30
  

25   provisions were the guidelines that the group used in
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 1   Wisconsin, it is common for producers, multiple producers to be
  

 2   commingled on a truck to bring that milk to market.  We were
  

 3   looking at the smallest, whichever is smallest portion to
  

 4   handle a producer that does not produce one truck load of milk
  

 5   a day.
  

 6      Q.  And then to some extent you did a little, what I may
  

 7   call shortcutting, so if you go down to number 6, you
  

 8   referenced producer under state pricing program, which is not
  

 9   exactly a sentence or even a phrase, so much for just-in-time
  

10   production.  But I assume that that's referring to Section
  

11   13(e) which, go ahead and describe it.
  

12      A.  That's correct.  This would be in paragraph (e) in
  

13   Section 13, which describes a producer that's subject to
  

14   inclusion in a market-wide equalization pool and under the
  

15   authority of a state government that maintains market-wide
  

16   pooling of returns.
  

17      Q.  And we have had some discussion in this hearing about
  

18   how that provision came about in other Federal Orders, correct?
  

19      A.  Correct.
  

20      Q.  And the idea is to have the same limit so that you
  

21   can't effectively pool milk both on a Federal Order and a State
  

22   Order at the same time?
  

23      A.  That's correct.
  

24      Q.  Okay.  So turning to number 7, you call it the 125 Rule
  

25   be applied for re-pooling milk.  So please describe that, and
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 1   also tell us about the month of March.
  

 2      A.  Okay.  The 125 Rule is -- is a provision that I believe
  

 3   well, I believe it started in Order 30 or it was first
  

 4   introduced in Order 30, where it was determined that if a
  

 5   handler depooled milk.
  

 6      Q.  Or elects not to pool?
  

 7      A.  Thank you, or elects not to pool milk, that in order to
  

 8   reassociate that milk back with the pool, there would be a
  

 9   limit of 125 percent of the previous month's milk pooled.  So
  

10   for example, if a handler had 100 pounds of producer milk in
  

11   month A, depool, determine not to associate 20 pounds of milk
  

12   in the next month, which would bring his producer receipts back
  

13   down, or down to 80.  In the next month he would only be able
  

14   to reassociate 125 percent of that 80 pound number, which would
  

15   bring you back to 100 pounds of milk.
  

16          In the case of, I think you said March, because of the
  

17   number of days associated with February, the 135 percent is
  

18   applied for the reassociation in the month of March.
  

19      Q.  Now, I think from some questions Mr. Beshore asked
  

20   earlier, have you looked at that and determined the
  

21   appropriateness of those levels if milk does not elect to pool
  

22   in one month and then the repooling limits?
  

23      A.  I have looked at it, our task force looked at it, we
  

24   looked at the decision made, recommended in the Final Decision
  

25   for Order 30 as the 125 percentage being an appropriate
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 1   percentage to give consequences, I think the word was used, for
  

 2   not associating milk with the pool and then trying to
  

 3   reassociate.  The group agreed that the 125 Rule would be
  

 4   appropriate and serve the same purpose as it does in the
  

 5   Chicago Regional Market.  It would serve the same purpose in
  

 6   California.
  

 7      Q.  And finally, turning briefly to number 8, which is the
  

 8   penalty for evading provisions, which is, as Judge Clifton
  

 9   noted 1051.13(f)4.  You and I already discussed that a little
  

10   bit last week, I guess, correct?
  

11      A.  Correct.
  

12      Q.  And so whether some rewording, if necessary, is there,
  

13   or otherwise giving us what one might call Administrative Rule
  

14   Making history as opposed to Legislative History, you would
  

15   agree in response to some of the questions from Mr. Beshore to
  

16   other witnesses, that if a handler, or even a group of handlers
  

17   have blocks of milk that they attempt to stay on the pool with
  

18   one block and move another block off on Class III or IV, or use
  

19   the two blocks to do that, that this provision ought to be used
  

20   to prevent that kind of situation?
  

21      A.  I would agree with that.
  

22      Q.  I have no further questions, your Honor, I move
  

23   admission of Exhibit 126.
  

24       JUDGE CLIFTON:  Does anyone wish to question Mr. Zolin
  

25   before determining whether you object to the admission of
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 1   Exhibit 126?  No one.  Is there any objection to the admission
  

 2   of into evidence of Exhibit 126?  There are none.  Exhibit 126
  

 3   is admitted into evidence.
  

 4           (Thereafter, Exhibit Number 126, was
  

 5            received into evidence.)
  

 6       MR. ENGLISH:  Thank you, your Honor.  And the witness is
  

 7   available for further examination.
  

 8       JUDGE CLIFTON:  Mr. Beshore?
  

 9       MR. BESHORE:  Mr. Zolin, are you going to come back later
  

10   with the modification of the performance requirements under
  

11   Section 7(c) that we talked about the other day?
  

12       MR. ZOLIN:  I wasn't here all the time, Mr. Beshore, so
  

13   when you mention the modifications, I might have to consult
  

14   with the Dairy Institute attorney to find out what those
  

15   modifications were.
  

16       MR. BESHORE:  Well, we haven't heard them yet, that's what
  

17   I was asking about.
  

18       JUDGE CLIFTON:  I think you, yourself, Mr. Zolin, talked
  

19   about the fact that the numbers needed, the task force numbers
  

20   needed a little more work so that there wasn't too much
  

21   shipping required.
  

22           Do you recall this?
  

23       MR. ZOLIN:  I do recall the, as we look at how we, I guess
  

24   I'll use the word, add quota performance and 7(c) shipping
  

25   performance, I do remember that, sir.

5793



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1       MR. BESHORE:  So my question was, are you going to testify
  

 2   later on any proposed revisions to those requirements?
  

 3       MR. ZOLIN:  Yes, I will.
  

 4       MR. BESHORE:  Okay.  I would like to defer, if I might,
  

 5   your Honor, cross-examination with respect to the producer milk
  

 6   terms here in Exhibit 126 until we have the refined performance
  

 7   requirements that we just referenced because they -- they go
  

 8   together in my mind, and I would like to just cross-examine
  

 9   once about those proposed requirements.
  

10       JUDGE CLIFTON:  Mr. English, your response?
  

11       MR. ENGLISH:  I don't object.  I'm not sure I agree they go
  

12   together in quite the same way, but it doesn't matter, I don't
  

13   object, so we're fine.
  

14       JUDGE CLIFTON:  All right.  Good.  I tend to agree with
  

15   Mr. Beshore, looks to me like they go together, but when we
  

16   have them, then we'll know whether they go together or not.
  

17   But, yes, Mr. Beshore, you may reserve your cross-examination
  

18   of Mr. Zolin on this issue, until we have that issue.
  

19       MR. BESHORE:  Thank you.
  

20       JUDGE CLIFTON:  Who next has questions for Mr. Zolin?
  

21   Ms. Taylor?
  

22                       CROSS-EXAMINATION
  

23   BY MS. TAYLOR:
  

24      Q.  Good morning still, Mr. Zolin.
  

25      A.  Good morning.
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 1      Q.  Just a question on your repooling limits of 125.
  

 2       JUDGE CLIFTON:  You know, what we may have to do since we
  

 3   have both a Sue Taylor and an Erin Taylor, we may have to have
  

 4   you say who you are.
  

 5       MS. TAYLOR:  This is Erin Taylor, USDA.
  

 6   BY MS. TAYLOR:
  

 7      Q.  Just a question on your repooling limits of 125 and 135
  

 8   percent.  You said that the working committee worked together
  

 9   and decided that 125 percent was an appropriate number.  Could
  

10   you just go a little more into what you factored in to decide
  

11   that 125 percent was appropriate and perhaps what the
  

12   Department should look for if it decides to put in that
  

13   repooling limits are appropriate in deciding what the specific
  

14   number should be?
  

15      A.  Okay.  The committee specifically looked at the
  

16   Order 30 recommended and Final Decision that implemented the
  

17   125 percent rule for that market.  Again, we felt a comparison
  

18   of California with the Order 30 market, based on Class I
  

19   utilization, as well as the amount of manufacturing milk in the
  

20   market, was, again, an indicator that the market's could
  

21   operate similarly.  The working committee is made up of a
  

22   number of companies that pool milk in Order 30, Saputo,
  

23   Dean Foods, Kraft, are all companies that had pooled milk in
  

24   Order 30 before and have a familiarity with the working aspects
  

25   of it.  We did evaluate 115 percent Rule to see how that would
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 1   work in the marketplace, and the determined that that would be
  

 2   a little bit, it would be more difficult to reassociate which
  

 3   could, at times, be problematic.  So based on, again, market
  

 4   size, market utilization, and the response, the consequences
  

 5   that were associated with not associating milk with the market,
  

 6   we felt the 125 Rule was an appropriate standard to use.
  

 7      Q.  Okay.  Thank you.  And one final question.  And you
  

 8   might have touched on this with Mr. English, and I was reading
  

 9   so I didn't quite hear every question.  But with your limit on
  

10   diversions to not on pool plants located inside the marketing
  

11   area, just confirming that that is the intent it can only go to
  

12   the nonpool plant in the marketing area?
  

13      A.  That's correct.
  

14      Q.  That's all I have.  Thank you.
  

15       JUDGE CLIFTON:  Who else has questions for Mr. Zolin at
  

16   this time?  I see none.  Any redirect, Mr. English?
  

17       MR. ENGLISH:  No, your Honor.
  

18       JUDGE CLIFTON:  All right.  No redirect.  Mr. Zolin, you
  

19   may step down.  Thank you so much.
  

20       MR. ENGLISH:  Your Honor, at this time, while distribution
  

21   is going on, although I think a lot of the distribution has
  

22   already gone on, Mr. Vetne will return to the stand for what is
  

23   effectively his Part 2, pricing of Grade A milk issues and we
  

24   have a statement to be marked, it's eight-pages, although it is
  

25   really six-plus pages with a references page at the end, and
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 1   then a separate document which is those references, a 45-page
  

 2   document.  I would like to have those marked.
  

 3       JUDGE CLIFTON:  Let's see, we want to start with the
  

 4   statement, and that is the shorter document.
  

 5   Ms. Frisius, am I correct that this will be Exhibit 127
  

 6       MS. FRISIUS:  Yes.
  

 7       JUDGE CLIFTON:  All right.  The smaller document will be
  

 8   127.
  

 9            (Thereafter, Exhibit Number 127, was
  

10            marked for identification.)
  

11       JUDGE CLIFTON:  And the thicker document will be 128.
  

12            (Thereafter, Exhibit Number 128, was
  

13            marked for identification.)
  

14       JUDGE CLIFTON:  Mr. Vetne, you remain sworn.  Would you
  

15   again state and spell your name?
  

16       MR. VETNE:  John Vetne, V-E-T-N-E.
  

17                       DIRECT EXAMINATION
  

18   BY MR. ENGLISH:
  

19      Q.  Mr. Vetne, will you please read your statement?
  

20      A.  Yeah, I can do that.  This is the entitled:
  

21          The Second Statement of John H. Vetne on FMMO Policy
  

22   Evolution:  Pricing Grade A Milk Used to Manufacture Dairy
  

23   Products
  

24           In my prior statement, I outlined the evolution of
  

25   orderly marketing concepts applied by USDA to economic
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 1   regulation under Federal Milk Marketing Orders and introduced
  

 2   the agency's application of supply and demand pricing under
  

 3   7 U.S.C. 608c(18) to individual marketing areas.  The
  

 4   discussion highlighted the views of leading dairy experts who
  

 5   have guided the evolution of USDA's Milk Marketing Order
  

 6   policies, conforming to the instruction of the Secretary's
  

 7   Judicial Officer concerning the role of such expert views --
  

 8   the role such expert views have in Marketing Order development
  

 9   and review.
  

10           In this statement I will review the evolution of
  

11   surplus milk pricing policies under FMMO's.  In yesterday's
  

12   testimony, Bill Schiek traced much of this history and
  

13   identified the culmination of the agency's surplus milk pricing
  

14   policy as of FMMO Reform in 1999, which bears repetition:
  

15                "The importance of using minimum prices that are
  

16                market clearing for milk used to make cheese and
  

17                butter/nonfat dry milk cannot be overstated.  The
  

18                prices for milk used to produce these products
  

19                must reflect supply and demand --"
  

20       JUDGE CLIFTON:  I'm sorry, because this is a quote, I want
  

21   you to do that sentence again.
  

22       MR. VETNE:
  

23                "The prices for milk used in these products must
  

24                reflect supply and demand, and must not exceed a
  

25                level that would require handlers to pay more for
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 1                milk than needed to clear the market and make a
  

 2                profit."
  

 3           And that's from 64 Fed. Reg. 16026 at page 16094-95,
  

 4   April 2, 1999.
  

 5           For "clear the market" pricing, remember that minimum
  

 6   pricing is guided by Section 608c(18), and the focus of that
  

 7   section is on supply and demand for milk and milk products.
  

 8   "In the marketing area to which the contemplated" Milk Order
  

 9   relates.
  

10           USDA's post-FMMO Reform "clear the market" policy was
  

11   tested in 2001 and 2002 when manufactured dairy product make
  

12   allowances were addressed in a hearing.  In that proceeding,
  

13   some producer groups urged USDA to provide more revenue to
  

14   producers by establishing make allowances at a rate less than
  

15   the "clear the market and make a profit" objective.  The
  

16   producers observed that many dairy farmers were suffering
  

17   financial distress and experienced cost of production in excess
  

18   of milk revenue.  The Secretary responded as follows:
  

19                There appears to be no logical or economic reason
  

20                for changing make allowances for processing plants
  

21                because of a change in the cost of producing milk.
  

22                If milk's to clear the market, clients must be
  

23                willing to accept it.  Make allowances that
  

24                decline as a result of increasing milk production
  

25                costs would squeeze plant margins and
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 1                manufacturers will have to choose between not
  

 2                receiving milk, refusing to receive pooled milk,
  

 3                or paying less than order prices to cooperative
  

 4                associations for milk used in manufactured
  

 5                products.  None of these outcomes would be in the
  

 6                best long-term interests of dairy farmers,
  

 7                processors, or consumers.  Many dairy farmers,
  

 8                facing increased costs of production would have to
  

 9                find alternative outlets for their milk.
  

10           And that ends the quote.  That's found at
  

11   67 Fed. Reg. 67905 at page 67915, published November 7, 2002.
  

12           In the 1962 Nourse -- the 1962 Nourse Report explains
  

13   the classified pricing system and pricing policies in Part 2 of
  

14   that report.  On pages II-1-6 to 7, the Report explains that
  

15   national supply and demand drive hard dairy product prices, but
  

16   market clearing prices for milk must be assessed on a local
  

17   basis.  And I quote from the Nourse report:
  

18       JUDGE CLIFTON:  Go slowly, please.
  

19       MR. VETNE:
  

20                Passing from Class I to the lowest price
  

21                classification, it is to be noted that, if the
  

22                market price structure is to permit the marketing
  

23                of the entire supply available to a market, price
  

24                levels for surplus milk sufficiently remunerative
  

25                to raw milk buyers to assure handling of such milk
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 1                should be established for the lowest value
  

 2                classification.  From this, it follows that the
  

 3                group of products included in this lowest price
  

 4                category (as well as the prices established for
  

 5                this class) depends upon the supply of milk and
  

 6                excess of Class I requirements, the products that
  

 7                local market processors can manufacture from these
  

 8                excesses, and the prices that can be realized for
  

 9                these products.  Historically, Order prices had
  

10                been lowest for milk used for the relatively
  

11                highly concentrated products such as butter and
  

12                the so-called "hard" cheeses.  The market prices
  

13                for these products (which influences the prices
  

14                producers can charge handlers) are largely
  

15                determined on the basis of supply and demand
  

16                forces of national scope) including government
  

17                outlets under the price support program.
  

18           End of quotation.  The Nourse Report described product
  

19   price formulas and competitive milk price formulas for surplus
  

20   milk pricing.  At the end of its discussion on surplus milk
  

21   pricing, the Nourse Committee cautioned (at pp. II-1-20to21) on
  

22   the need to continuously reassess pricing levels for surplus
  

23   milk as conditions change from time to time.
  

24   And I'm starting a quote from the Nourse Report:
  

25                While there are various types of formulas that are
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 1                used in establishing surplus prices, no formula so
  

 2                far developed, has given the right answer all the
  

 3                time.  The final judgment in regard to the surplus
  

 4                price, must be based on the developments in the
  

 5                market.  A formula may yield fairly satisfactory
  

 6                results for a considerable period of time and then
  

 7                yield wrong prices which cause undue hardship to
  

 8                some elements in the market, and yield windfalls
  

 9                to others.  Accordingly, close and continuous
  

10                attention must be devoted to surplus pricing, not
  

11                only in relation to internal market developments,
  

12                but also in respect to the relationships between
  

13                surplus prices in adjacent fluid markets and
  

14                national manufactured dairy products markets.
  

15       JUDGE CLIFTON:  And --
  

16       MR. VETNE:  And that ends the quote.
  

17       JUDGE CLIFTON:  And the last phrase there beginning with
  

18   adjacent is how?
  

19       MR. VETNE:  Adjacent fluid milk markets and national
  

20   manufactured dairy products markets.
  

21       JUDGE CLIFTON:  Thank you.
  

22       MR. VETNE:  End of quote.
  

23           A decade after the Nourse Report, USDA's Milk Pricing
  

24   Advisory Committee set the stage for use of product price
  

25   formulas to fix prices for surplus milk.  Part 2 of the
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 1   Advisory Committee Report recommended that product price
  

 2   formulas be used to price Grade A milk used to produce butter,
  

 3   powder, and cheese in the absence of reliable Grade B survey
  

 4   competitive prices (M-W) because the Grade B milk volume was
  

 5   rapidly dwindling.  Following the foundation laid in the Nourse
  

 6   Report, the Advisory Committee explained the fundamental
  

 7   principles for surplus milk pricing.
  

 8           And again, I'm quoting now:  "In established such a
  

 9   substitute -- "
  

10       JUDGE CLIFTON:  Start again, please.
  

11       MR. VETNE:
  

12                In establishing such a substitute [for the M-W]
  

13                procedure, the following principles must be
  

14                recognized:  The residual market for manufactured
  

15                products must clear.  To do this, product prices
  

16                must be flexible.  Surplus milk prices must, in
  

17                turn, closely track revenues for manufacture
  

18                products or economic distortions will result.
  

19           Then, a bit later in that same report, continuing with
  

20   quote:
  

21                The prices of the so-called "hard" manufactured
  

22                products (butter, cheese, and nonfat dry milk) are
  

23                established in a national market.  Handlers
  

24                producing such products have no opportunity to
  

25                adjust prices at which they sell such products, to
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 1                assure adequate margins relative to the price for
  

 2                surplus milk established under a Milk Order.
  

 3                Therefore, the level of surplus price relative to
  

 4                the more or less fixed revenues on manufactured
  

 5                products as determined by the national market,
  

 6                tends to prescribe the margins a processor
  

 7                realizes on surplus milk.  If all the reserve
  

 8                supplies of milk not needed for fluid use are to
  

 9                be marketed in an orderly way, and the market
  

10                cleared, the price for surplus milk must be
  

11                closely related to net revenues from the sale of
  

12                manufactured products after the deduction of
  

13                processing costs.
  

14           Recognizing the importance of a reasonable make
  

15   allowance to assure manufacturer margins, and thereby willing
  

16   market clearing capacity, the Advisory Committee cautioned that
  

17   constant review and frequent adjustments would be required.
  

18           Starting a new quote from the Advisory Committee
  

19   Report, part 2:
  

20                One of the most troublesome aspects of developing
  

21                a product price formula is obtaining an adequate
  

22                basis for arriving at a measure of manufacturing
  

23                costs or make allowances and keeping them up to
  

24                date -- the words keeping them up to date are
  

25                underscored, and that underscoring appeared in the
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 1                original that I downloaded from the Internet.
  

 2                The Department and the industry cannot shirk this
  

 3                responsibility.  The committee considers -- and
  

 4                that should be "an" not "and".  The committee
  

 5                considers an annual review of make allowances on a
  

 6                verifiable basis to be necessary in order to keep
  

 7                up inflation and the effects of technological
  

 8                change as an input to Federal Order decisions.
  

 9                And that ends the quote.
  

10       JUDGE CLIFTON:  And let me pause.  Ms. Frisius, you have
  

11   got it.  Thank you very much.  We're just striking a "D" so
  

12   that the word "and" becomes "an" forth line up in that quote on
  

13   page 4.
  

14       MR. VETNE:  Thank you, your Honor.
  

15           The guidance provided by the Advisory Committee has
  

16   largely been followed by USDA in product price formulas adopted
  

17   in the 1990's for butter and powder, and in FMMO Reform, but
  

18   review and assessment of make costs and updating of make
  

19   allowances, has fallen somewhat short.  The current reference
  

20   product price formula for Class III and IV milk was fixed for
  

21   federally-regulated markets at the time of FMMO Reform in 1999.
  

22   A significant contribution --
  

23       JUDGE CLIFTON:  Please read that sentence again.
  

24       MR. VETNE:  Okay.
  

25           The current reference product price formula for
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 1   Class III and IV milk, was fixed for federally-regulated milk
  

 2   markets at the time of FMMO Reform in 1999.  A significant
  

 3   contribution to the agency's class pricing deliberation was
  

 4   made by the 1996 Cornell US Dairy Sector Simulator based on
  

 5   1993 supply and demand conditions, which quantified, strike
  

 6   the -- a price surface for Class 1 milk.
  

 7       JUDGE CLIFTON:  So you want us to strike the "S" after
  

 8   "surface"?
  

 9       MR. VETNE:  Yeah.  Please.
  

10       JUDGE CLIFTON:  All right.  Done.
  

11       MR. VETNE:  The USDSS, that's the US Dairy Sector
  

12   Simulator, and the Final Reform Decision uses the initials
  

13   USDSS frequently.  The USDSS Report also showed price surfaces
  

14   for milk used to produce butter, powder, and cheese.
  

15           For powder and butter, the lowest prices on the
  

16   National surface were in the West and Northwest.  The 1993 NFDM
  

17   price surface lowest price was in Central California -- and I
  

18   have reproduced in the text the map from the 1996 report, which
  

19   is accessible online in the URL is contained in two places in
  

20   the statement, and this is the NFDM price surface map, and
  

21   heading up the map is Simulated Value of Standardized Milk at
  

22   Powder Plants Based on 1993 Annual Data, Preliminary.
  

23           Back to text.  Oh, I should say, with apologies, that
  

24   the map that is produced here and on the following page is
  

25   black and white in your copy, but Ms. Frisius has a color map
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 1   for the originals because it appeared in color in the report,
  

 2   so I only made four copies of the color pages.
  

 3       JUDGE CLIFTON:  We appreciate your doing that.  I know when
  

 4   you are getting these things photocopied, that takes extra care
  

 5   and I thank you.
  

 6       MR. VETNE:  Returning to text:  This generally corresponds
  

 7   with the geographic distribution of 1993 NFDM production as
  

 8   reported by NASS.  For 1993, the national midpoint of total
  

 9   US NFDM production, an approximate line where half of the NFDM
  

10   is produced to the West of the line and half to the East, was
  

11   along the Eastern border of California and Washington, that's
  

12   the state of Washington.  These two states accounted for
  

13   545,055,000 pounds of NFDM, nearly 58 percent of total US NFDM
  

14   production of 947,117,000 thousand pounds.
  

15       JUDGE CLIFTON:  So 947 million?
  

16       MR. VETNE:  117,000 -- it is 947,117,000 pounds.  NASS
  

17   Dairy Products Annual Summary 1995, Exhibit 128, page 7.
  

18           The 1993 relationship of California NFDM production to
  

19   the rest of the United States was similar in 2004 and 2014.
  

20   NASS Dairy Products Annual Summaries, 2005 and 2015,
  

21   Exhibit 128, pages 13 and 19.
  

22       JUDGE CLIFTON:  Ms. Frisius, I would like you to insert in
  

23   those blanks on page 5, 128 in each of them, that's the last
  

24   full paragraph on page 5.  Mr. Vetne, you may continue to read.
  

25       MR. VETNE:  Thank you.  The 1993 USDSS price surface for
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 1   cheese revealed low price locations in the far Upper Midwest,
  

 2   Southern Idaho, and in Central California.
  

 3       JUDGE CLIFTON:  Let me ask you, in the far upper
  

 4   Upper Midwest?  How should this read?
  

 5       MR. VETNE:  In the far Upper Midwest, just as written.
  

 6       JUDGE CLIFTON:  Far upper, Upper Midwest?
  

 7       MR. VETNE:  In the upper reaches of the Upper Midwest is
  

 8   what it -- and you will see that when you turn the page, your
  

 9   Honor.  Okay.
  

10       JUDGE CLIFTON:  Very good.
  

11       MR. VETNE:  Southern Idaho and in Central --
  

12       JUDGE CLIFTON:  Go ahead and start the sentence again,
  

13   please.
  

14       MR. VETNE:  The 1993 USDSS price surface for cheese
  

15   revealed low price locations in the far Upper Midwest.
  

16       JUDGE CLIFTON:  Do you want to read it like you have
  

17   written it?
  

18       MR. VETNE:  Yes.
  

19       JUDGE CLIFTON:  Okay.  One more time.  I know you are
  

20   operating on very little sleep.
  

21       MR. VETNE:  Did we need to say that again?  Starting the
  

22   sentence again.
  

23           The 1993 USDSS price surface for cheese revealed low
  

24   price locations in the far Upper Midwest --
  

25       JUDGE CLIFTON:  I want you to say both uppers.
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 1       MR. VETNE:  No -- I don't -- you know, right over my head.
  

 2   As I just read it.  Southern Idaho and in Central California --
  

 3       JUDGE CLIFTON:  No, no, no, not as you just read it, you
  

 4   have never read it right.
  

 5       MR. VETNE:  I'm not reading it the way it is written, your
  

 6   Honor, I am striking one of the uppers.
  

 7       JUDGE CLIFTON:  Okay, then.  Truly?  Is that what you want
  

 8   us to do?
  

 9       MR. VETNE:  Yes, please.  Yes.
  

10       JUDGE CLIFTON:  All right.  Then, Ms. Frisius, at the
  

11   bottom of page 5, the last line, strike the first "upper",
  

12   please.
  

13       MR. VETNE:  You know, I did not see those two words.  I
  

14   read it three times and I did not see two words there.
  

15   Obviously -- okay.
  

16       JUDGE CLIFTON:  Now, I hesitate to do this, but I would
  

17   like you to start the sentence again.
  

18       MR. VETNE:  The 1993 USDSS price surface for cheese
  

19   revealed low price locations in the far Upper Midwest, Southern
  

20   Idaho, and in Central California as shown on the, turn to
  

21   Page 6, following USDSS map.
  

22           And the map is produced, cut and paste from the 1996
  

23   report, the original of the exhibit shows this in color.  And
  

24   it's, the map is entitled Simulated Class III Price of
  

25   Standardized Milk at Cheese Plants Based on 1993 Annual Data,
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 1   Preliminary.
  

 2           Returning to text:  The corresponding geographic
  

 3   distribution of cheese production, as well as the subcategory
  

 4   of cheddar cheese production in 1993, is shown in NASS dairy
  

 5   products.  The Western states produced only 23 percent of the
  

 6   nation's cheese and 22 percent of the nation's cheddar cheese
  

 7   in 1993.
  

 8           The geographic midpoint was approximately in the North
  

 9   Central areas of NASS reporting regions, that's Exhibit 128,
  

10   pages 3, 5, and 7, and let's turn to that right now.
  

11   Page 1 -- Exhibit 128, pages 3, 5, and 7, and I'll show you
  

12   what to look for.
  

13           Okay.  Page 3 of the exhibit, which is a photocopy of
  

14   page 19 of the NASS Dairy Products Annual Summary, 1995, which
  

15   contains data for calendar year, I mean, 1994, which contains
  

16   data for calendar year 1993, shows at that time that there were
  

17   six geographic regions for which NASS reported various dairy
  

18   products.  Some of the products are reported in aggregated
  

19   regions, some of them are reported in each region.
  

20       JUDGE CLIFTON:  Now, I'm looking at seven regions, is that
  

21   what you see?
  

22       MR. VETNE:  One, two, three, seven regions.  I missed
  

23   New England, how could I do that?  It was just sort of combined
  

24   in my vision with Middle Atlantic, but, yes, there were seven
  

25   at the time.
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 1           And if you'll look at the following page, which is
  

 2   Page 4 of Exhibit 128, page 21 of the NASS Annual Summary,
  

 3   1994, containing 1993 data, I have copied the, this page 4 is
  

 4   butter production and it shows butter in various states, and
  

 5   then it is aggregated by the regions, and in the middle has
  

 6   U.S. total.  If you turn to page 5, similar information.
  

 7       JUDGE CLIFTON:  I'm sorry, you have to go back for me.  So
  

 8   these regions aren't the same as on the prior page.
  

 9       MR. VETNE:  Yes, they are same as the prior page.  If you
  

10   notice for butter, for example, there is data for
  

11   North Atlantic where the regions are indicated.  North Atlantic
  

12   in this particular report would include in the map both
  

13   New England and Middle Atlantic, they aggregated those because
  

14   that's the only way they could report them, so that would be
  

15   North Atlantic.
  

16           And getting to cheese, which is on page 5 of
  

17   Exhibit 128, which is a copy of page 25 of the Annual NASS
  

18   Dairy Products, 1994 for 1993 data, you will see there are a
  

19   number of states for which cheese production is identified, the
  

20   quantity and number of plants producing those products.  Near
  

21   the bottom there is a U.S. total, and then the aggregation for
  

22   the various regions is contained below that.  Again,
  

23   North Atlantic is aggregated, New England and Middle Atlantic.
  

24   Each North central and West North Central is essentially what
  

25   we think of including the Upper Midwest, and then there's a
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 1   number for the West.  So you can compare production in any
  

 2   region to the U.S. total, and add up the regional totals, and
  

 3   adjust for the states that are available to find an approximate
  

 4   midpoint of national production.  On page 6 of Exhibit 128,
  

 5   similar information is provided for cheddar cheese for the year
  

 6   1993, and the number of plant producing those products.  And
  

 7   using a similar approach, you can identify regional production,
  

 8   some state production, to approximate a midpoint in the
  

 9   United States where production is equal to the West and East of
  

10   that point.
  

11           And finally -- and finally on page 7 of Exhibit 128,
  

12   similar data is provided for nonfat dry milk.  All the
  

13   information for calendar year 1993 is on one page, they
  

14   required less print and page space because there were fewer
  

15   plants and fewer individual states.  Turning to text.
  

16       JUDGE CLIFTON:  Before you continue to read, shall I ask
  

17   Ms. Frisius to fill in the two blanks with 128 on page 6?
  

18       MR. VETNE:  Yes, please.
  

19       JUDGE CLIFTON:  All right.  Done.  Thank you.
  

20       MR. VETNE:  Okay.  Continuing in the fifth line of the text
  

21   on page 6.
  

22           NASS dairy products data for 2004 and 2014 reveal that
  

23   cheese and cheddar cheese production midpoint, the cheese and
  

24   cheddar cheese production midpoint, is still in the Midwest,
  

25   NASS Central Region, even though production's share represented
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 1   by the West climbed to 43 percent for all cheese, and 46
  

 2   percent for cheddar cheese in 2014 -- that's Exhibit 128,
  

 3   Pages 9 to 11 and 15 to 17.  It logically follows that an
  

 4   average price for cheese or for cheddar cheese would
  

 5   essentially be a Midwest price.  We do not know, unfortunately,
  

 6   whether the geographic distribution of NDPSR cheddar cheese
  

 7   productions or survey price averages follow this pattern.
  

 8           And the rest of the testimony is just sort of complete
  

 9   data available, which I thought was pretty important.
  

10           The current list of California cheese plants that
  

11   contribute to this picture, that is the picture of Western and
  

12   California cheese production, is contained in the CDFA Dairy
  

13   Plant List, reproduced on pages 20 to 24 of Exhibit 128, and in
  

14   a CMAB list of cheese plants eligible to use the Real
  

15   California Seal, Exhibit 128, pages 24 to 43.
  

16       JUDGE CLIFTON:  Pages 25?
  

17       MR. VETNE:  25 to 43, yes.
  

18       JUDGE CLIFTON:  All right.
  

19       MR. VETNE:  CMAB is California Milk Advisory Board.
  

20   Finally, to complete some information, and I know USDA's
  

21   burning to -- burning to receive, a Census Bureau Economic
  

22   Report showing California cheese plants grouped by employee
  

23   numbers is contained in the Exhibit 128, pages 44-45.  And that
  

24   includes my contribution to the record at this point.  Thank
  

25   you very much.
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 1       JUDGE CLIFTON:  All right.  Thank you.  And Ms. Frisius,
  

 2   will you fill in the three blanks on page 7 with the numbers
  

 3   128?  Mr. English?
  

 4   BY MR. ENGLISH:
  

 5      Q.  Good afternoon, Mr. Vetne.  Chip English.
  

 6      A.  Good -- afternoon already?
  

 7      Q.  So let me see if I can understand or take you through
  

 8   your market discussion in the first piece of your testimony.
  

 9   And I think, from my perspective, what I want to look at is on
  

10   page 2 and 3, and I just want to have you help me identify for
  

11   the record where it is you think that the concept of a local
  

12   market for clearing of the milk appears?  So, for instance, on
  

13   page 2, in the middle of the full quote from the Nourse Report,
  

14   actually, it is the second quote, because they are both full,
  

15   it does appear to be that there's a reference to the products
  

16   that the local market processors can manufacture from these
  

17   excesses.  So is that an example where a local market comes
  

18   into play?
  

19      A.  Absolutely.  I mean, Nourse, the Nourse Report and the
  

20   Milk Pricing Advisory Committee Report sort of pre-staged
  

21   Dr. Schiek's shortened explanation of supply and demand, dairy
  

22   products clear nationally, milk clears locally.  Both Nourse
  

23   and the Advisory Committee referred to the function of the
  

24   national market in clearing products, and how does that
  

25   translate to the local market, which is, I think, your
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 1   question.
  

 2           And the Nourse Report -- how does the local -- how does
  

 3   milk clear locally?  The products that the local market
  

 4   processors can manufacture from these excesses, that's the
  

 5   excess milk production surplus.  And the prices that can be
  

 6   realized for these products, that wouldn't make much sense
  

 7   unless the prices realized referred back to local product
  

 8   processors, local market processors.
  

 9      Q.  Similarly on page 3, the carry over quote, and you read
  

10   "the final judgment in regard to the surplus price must be
  

11   based on the developments in the market singular," correct?
  

12      A.  That's the way it's written.
  

13      Q.  Okay.  And if you compare that to the closing sentence
  

14   of your quote, "accordingly, close and continuous attention
  

15   must be devoted to surplus pricing, not only in relation to
  

16   internal market developments," correct?
  

17      A.  Correct.
  

18      Q.  "-- but also in relation to adjacent fluid milk
  

19   markets."  So that must imply there's different markets,
  

20   correct?  It says it?
  

21      A.  Nourse addressed marketing areas, that's what this is
  

22   referring to.  Marketing areas and the rules governing the
  

23   marketed milk within marketing areas, that's --
  

24      Q.  And finally in that sentence there's the reference to
  

25   "and national manufactured dairy products markets."  If -- if
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 1   you didn't need to worry about clearing the local market, you
  

 2   wouldn't have to have the sentence, would you?  I mean, the
  

 3   sentence structure by itself indicates and supports the point
  

 4   you are trying to make?
  

 5      A.  Exactly.  The milk clears locally, dairy products clear
  

 6   nationally.  And this is -- and this counsel's examination of
  

 7   the local market over time to see how things might change.  And
  

 8   in California, we all know there's one significant change and
  

 9   that is from 1993 to 2015 there has been an explosion of milk
  

10   used to produce cheese.
  

11      Q.  Now, someone on the other side might say, "but, wait a
  

12   minute, with that explosion, isn't that captured by the NDPSR
  

13   reporting?"  And what would your response be?
  

14      A.  Isn't that captured?
  

15      Q.  Well, if you have this explosion, if now you have
  

16   doubled effectively the percentage of milk that is produced
  

17   that was made from cheese relative to the other markets in the
  

18   West, given the weighted average in the National Dairy Products
  

19   Sales Report, a critic of what you are saying would say, "wait
  

20   a minute, we are capturing that.  We're capturing that right
  

21   there."
  

22      A.  Actually, I would agree that that would be captured in
  

23   the dairy product price average, and as the explosion
  

24   continues, I would expect that the midpoint, if you look at
  

25   geographic distribution of production, the midpoint would be
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 1   creeping west.  So -- so that the Federal Order premium, or
  

 2   California discount, whichever you use, for products would not
  

 3   be as great.  And notably, as the average price or midpoint
  

 4   price creeps west, it is a price based on surfaces, which is
  

 5   lower than the competitive price for milk used to produce
  

 6   cheese in Minnesota and Wisconsin.  It would, that western
  

 7   moving price, would provide greater margins to Minnesota and
  

 8   Wisconsin and other points east, plants, provide them added
  

 9   opportunities to receive revenues from the sale of product and
  

10   translate that into premiums for their producers.  West of the
  

11   line, that would not happen.  Those revenues would not be
  

12   available for payment to producers if the price, regulated
  

13   price, to the far west of the line pretended to be the price
  

14   wherever the line is, wherever the average is.
  

15      Q.  Well, in fact, the price or the value west of the line
  

16   is more appropriately part of the local market necessity for
  

17   clearing the market, correct?
  

18      A.  That's the line to the west.  Every market to the east
  

19   of the line will have product revenue translatable to producer
  

20   milk prices, equal to or exceeding the imputed
  

21   Class III price, and every point to the west of the line would
  

22   have product revenue insufficient to satisfy the average
  

23   Class III price.  So the examination must be to the revenue
  

24   received by local manufacturers for their products.  Those
  

25   products sold in a national marketplace, and we have had
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 1   discussion on how that's priced.  It is priced FOB and then
  

 2   sent East, and for which there's a transportation component.
  

 3      Q.  And, finally, you did not read into the record your
  

 4   foot notes?
  

 5      A.  I did not.  If you want me to --
  

 6      Q.  I'm not.  I'm only pointing it out, and we're asking
  

 7   them to be -- obviously it's in the, it is in the exhibit, and
  

 8   I'm not asking, to be clear, to be put into the transcript,
  

 9   especially now that you have finished reading the transcript.
  

10   Unless there's, and I don't see any in this particular case,
  

11   but unless you see a particular footnote that you want to
  

12   discuss.
  

13      A.  Not at this point.
  

14      Q.  Okay.  Your Honor, I move the admission of Exhibit 127
  

15   and 128.
  

16       JUDGE CLIFTON:  Does anyone wish to question Mr. Vetne
  

17   about either Exhibit 127 or Exhibit 128 before determining
  

18   whether you have any objection?  No one.  Is there any
  

19   objection to the admission into evidence of Exhibit 127?  There
  

20   are none.  Exhibit 127 is admitted into evidence.
  

21            (Thereafter, Exhibit Number 127, was
  

22            received into evidence.)
  

23       JUDGE CLIFTON:  Are there any objections to the admission
  

24   into evidence of Exhibit 128?  There are none.  Exhibit 128 is
  

25   admitted into evidence.
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 1            (Thereafter, Exhibit Number 128, was
  

 2            received into evidence.)
  

 3   BY MR. ENGLISH:
  

 4      Q.  Anything else in the exhibit, maybe the plant list or
  

 5   anything that you would want to talk about more before I allow
  

 6   others to provide further examination?
  

 7      A.  I assume that questions from other people may trigger a
  

 8   comment from me.  And just, let me state that it is my
  

 9   intention, sometime before the end of this day or maybe
  

10   tomorrow, to e-mail versions of my statement and the cover page
  

11   for the exhibits for ease of hyperlink access to interested
  

12   parties and participants.  I'll send it to people on the list
  

13   and ask that you forward that so other people have the same
  

14   opportunity.
  

15      Q.  Anything else before I let lose the Dogs of War?
  

16      A.  Sit down, Chip.
  

17       JUDGE CLIFTON:  Mr. Beshore.
  

18                        CROSS-EXAMINATION
  

19   BY MR. BESHORE:
  

20      Q.  Marvin Beshore.
  

21           Hi, John.
  

22      A.  Hello, Marvin.
  

23      Q.  Will you be testifying again in this proceeding or is
  

24   this the last time?
  

25      A.  I don't think so, but there's a possibility.  So you
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 1   better do it now.
  

 2      Q.  Okay.  That's what I'll do.
  

 3          Looking at Exhibit 128, would you agree with me that
  

 4   all of the contents of 128 of the list, on the front of it are
  

 5   documents that are routinely accepted into the record of these
  

 6   proceedings, as requests for official notice?
  

 7      A.  Absolutely.
  

 8      Q.  And looking at 127, the last page the references, would
  

 9   you agree to the same question, that all of those references,
  

10   and I think that includes everything in the foot notes, are
  

11   documents that are routinely accepted into the record of these
  

12   proceedings on official notice?
  

13      A.  Yes, for the most part.  The only maybe gray area one,
  

14   would be the the Cornell Study Report from 1991, called
  

15   Geographic Price Relationships, which is the kind of document
  

16   that are routinely relied upon by analysts that appear, and --
  

17      Q.  That's a university publication?
  

18      A.  That's a university publication, yes.  So I think it's
  

19   officially noticeable.
  

20      Q.  Okay.
  

21      A.  And it might even qualify as an ancient document.
  

22      Q.  Okay.  So with that, I would like you, then, to take me
  

23   through Exhibit 127, and identify for me portions of your
  

24   comments in 127 that could not be made on brief, as opposed to
  

25   in testimony, that require testimony from the witness stand.
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 1      A.  Require?  Anything that is officially noticeable is
  

 2   facts, opinion, analysis, or history, and this contains a
  

 3   combination of all -- all those things -- that are made part of
  

 4   the record somehow.  I elected to highlight and focus on those
  

 5   sections from these documents.  I haven't asked, maybe it would
  

 6   be a good idea to take official notice of the whole thing.  I
  

 7   think everybody can, and should be able to refer to any of
  

 8   these publications for purposes of briefing that hasn't been
  

 9   done yet.  So the chair I'm sitting in is, and the, is a
  

10   vehicle to provide these facts, including historical facts,
  

11   policy facts, analytical facts for the record, so that's what I
  

12   have done.  Sort of similar to reading pages and pages from the
  

13   Federal Register as the Proponents did early in their
  

14   testimony.  I think that's fair.
  

15      Q.  So it's fair because it's tit-for-tat?
  

16      A.  No, that is not.
  

17      Q.  Okay.  So let me go back to my question.
  

18      A.  Yes.
  

19      Q.  Assuming that all of these documents had been accepted
  

20   into this record as officially noticed, I want you to identify
  

21   for me what, by line, what in Exhibit 127 could not have been
  

22   said, argued in the same manner in a post-hearing brief.
  

23      A.  Okay.
  

24       JUDGE CLIFTON:  Let me interrupt for just a minute.  Are
  

25   you moving that we take judicial notice of all of them?  It
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 1   hasn't been moved at this point.
  

 2       MR. BESHORE:  No, I'm not, but they have been accepted into
  

 3   the record this way, I don't have any problem --
  

 4       JUDGE CLIFTON:  They have been -- what has been accepted
  

 5   into the record?
  

 6       MR. BESHORE:  The --
  

 7       JUDGE CLIFTON:  Little excerpts of them, right?
  

 8       MR. BESHORE:  Yes, the Exhibits 127 and 128.
  

 9       JUDGE CLIFTON:  Right.
  

10       MR. BESHORE:  Right.
  

11       JUDGE CLIFTON:  But that's a whole different thing than our
  

12   taking judicial notice of every document that's cited.  So I
  

13   don't understand your question.
  

14       MR. VETNE:  I do.
  

15       JUDGE CLIFTON:  All right.  Go ahead, then.
  

16       MR. BESHORE:  If I might, we, by informal agreement,
  

17   counsel at the beginning of the hearing, we deferred requesting
  

18   official notice of documents until the end as a matter, or
  

19   towards the end, as a matter of practice and simplicity.  There
  

20   are going to be lots of documents officially noticed, probably
  

21   by mutual request, many of these being among them.
  

22       JUDGE CLIFTON:  All right.  As long as counsel remember my
  

23   rule, that everything that I judicially notice, officially
  

24   notice, that's what I get to do, officially notice, I have a
  

25   hard copy.  Even if it's from a website.  Because web sites
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 1   change their content, and I want to know what it is that we
  

 2   officially noticed.  So as long as you remember that ground
  

 3   rule.  Okay.  I'll get out of my interfering with your
  

 4   question.  And Mr. Vetne, you may answer.
  

 5       MR. VETNE:  Yes.  Your Honor, the way I understand the
  

 6   question is, I believe Mr. Beshore is chastising me for
  

 7   including in a statement things that could be officially
  

 8   noticed --
  

 9       MR. BESHORE:  No.
  

10       MR. VETNE:  -- and argued.  Maybe that's not correct, but
  

11   I'll tell you why I excerpted them here, which I think is
  

12   important for an answer to your question.
  

13       JUDGE CLIFTON:  No, I think you are on the wrong track.
  

14   He's wondering why this is from the witness stand instead of in
  

15   a brief.
  

16       MR. BESHORE:  Precisely.
  

17       MR. VETNE:  And that's the chastisement I had in mind.
  

18       MR. BESHORE:  That has nothing do with the documents being
  

19   officially noticed, John.
  

20       MR. VETNE:  Yes.  Here's why it is important.  We're here
  

21   in a public -- we are here in a public forum and uniquely, and
  

22   I hope not uniquely for the future, a lot of the dairy industry
  

23   is paying attention to what happens here.  The focus from,
  

24   whether it's CDFA documents, USDA documents, historical
  

25   documents, policy analysis, the focus that we give at this, at
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 1   this hearing, helps develop the record.  And I think
  

 2   importantly, not only helps people understand what the parties'
  

 3   approach and focus is, it helps AMS personnel in a very unique
  

 4   proceeding, the first Federal Milk Order Promulgation
  

 5   Proceeding in what, 25 years, the last one being in 1990.  That
  

 6   is the importance of doing it in this, in this forum, rather
  

 7   than simply referring to the brief.  You have attention, you
  

 8   have focus, and you develop an understanding of how this fits
  

 9   in to the facts.  I have said before that if this, if this were
  

10   a trial, it could probably be done in a week.  It would be just
  

11   facts.  It wouldn't be some of those connecting the dots that
  

12   require reference to prior Federal Registers or NASS data or
  

13   CDFA data, it just take official notice of everything, go home
  

14   and write your brief.  Might take less than a week.  So that's
  

15   my objective.
  

16   BY MR. BESHORE:
  

17      Q.  Okay.  Now, you have told me why you have presented
  

18   Exhibit 127 in this way, you have not stated what, if anything,
  

19   in Exhibit 127 could not have been presented in a brief, but
  

20   had to be presented from the witness stand.
  

21      A.  Oh, you know, it would be difficult, now the history
  

22   stuff could have been exclusively briefed, the policy history,
  

23   Federal Register history that all of us have undertaken, but
  

24   the juxtaposition here of USDSS price surfacing and NASS dairy
  

25   products geographic distribution, is something I had not looked
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 1   at, and I needed to look at that and articulate it and put it
  

 2   together, and then have that observation tested, perhaps, by
  

 3   cross-examination or direct examination.  I think that's, that
  

 4   would be very difficult to do in the first instance, in a
  

 5   brief.  It is better for the record and better for me to do it
  

 6   in this manner in this form.
  

 7      Q.  So you are saying there's something in 127 that could
  

 8   not have been expressed in the same typeset and narrative in a
  

 9   brief?
  

10      A.  I beg your pardon?
  

11      Q.  Did you say that there, did you identify something in
  

12   127 that could not have been presented with the exact same
  

13   typeset, and narrative, and --
  

14      A.  I'm saying that -- I'm saying that the comparison of
  

15   data, the USDSS, the NASS data, production distribution would
  

16   be more difficult to present and understand in a briefing
  

17   format, but I do not understand.  The purpose here is to, you
  

18   know, develop facts relating to marketing of milk and products
  

19   in California.  And I do not understand how questions relating
  

20   to presentation alternatives, whether brief or by witness, will
  

21   lead to relevant information.
  

22      Q.  Okay.  So if I understand it, your purpose and desire
  

23   is that by reading Exhibit 127 into the record and answering
  

24   leading questions from Mr. English about it, you hope that you
  

25   will have more impact in this proceeding than if you had
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 1   presented the same thing in a brief?
  

 2       MR. ENGLISH:  Mr. Beshore may have inadvertently forgotten
  

 3   that Mr. Vetne said "tested by examination" which of course
  

 4   would be much more than by me.  And you know, I could go
  

 5   through this document line by line.  I think at some point this
  

 6   questioning is more argumentative than questioning.  But I do
  

 7   think that omitting the fact that Mr. Vetne specifically said,
  

 8   answering questions about it so people can test it is the words
  

 9   he used, was left out.
  

10       JUDGE CLIFTON:  I would like to chime in with my two cents'
  

11   worth here.  I understand exactly where Mr. Beshore is coming
  

12   from.  We are basically court-like in this Town Hall meeting.
  

13   And so normally, lawyers, I'm going to start with lawyers, I
  

14   realize Mr. Vetne is retired and he's a representative, but
  

15   normally lawyers are somewhat hobbled because they draw out
  

16   facts through witnesses, and then they make their arguments to
  

17   the jury, or in briefs, separately.  It is a little
  

18   uncomfortable for those of us who are law-trained to see a
  

19   presentation from the witness stand that looks like a brief.
  

20   It's a mixing of the fact-finding that goes on from
  

21   presentation of evidence, and the legal analysis that is
  

22   applied to those facts that normally comes in from the briefs.
  

23   So I can understand why he's asking the question.
  

24           It also puts others at a little bit of a disadvantage
  

25   if they don't get to be both representative and witness.
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 1   I so admire the history and the knowledge of all of you who are
  

 2   here, and particularly the lawyers, because they have been in
  

 3   multiple proceedings.  But we have done a lot of things here
  

 4   that take longer for the presentation of "just the facts",
  

 5   that's in quotes, "just the facts".  For example, if this were
  

 6   a trial, nobody would have been allowed to read in his written
  

 7   statement, he would have identified it, it would have been
  

 8   admitted as evidence, and the people listening in on audio feed
  

 9   would have no idea what was presented.  Nobody would until the
  

10   end.
  

11           That's not the way we're doing it.  We're doing it, as
  

12   Mr. Vetne says, in a way to try to grasp it while we're still
  

13   here.  There is an advantage to that.  And that is, we can ask
  

14   more intelligent questions of all of the fact witnesses.
  

15           So I personally am very grateful for Exhibits 127 and
  

16   128.  If I were deciding this case, it would have helped to
  

17   have little bitty excerpts from these historic documents that
  

18   have been mentioned by several witnesses and that most of us
  

19   have never read, so that's my two cents' worth.
  

20           I certainly understand Mr. Beshore's discomfort with
  

21   this coming in the same way, for example, as an Economist's
  

22   analysis comes in.  All right.  That's my two cents' worth.
  

23           Now, do you remember the question, Mr. Vetne?
  

24       MR. VETNE:  I do not.
  

25       MR. BESHORE:  I withdraw the question.  I have no further
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 1   questions.
  

 2       JUDGE CLIFTON:  Thank you, Mr. Beshore, I do appreciate
  

 3   that.  All right.  Who else has questions for Mr. Vetne?
  

 4   Mr. Miltner?
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. MILTNER:
  

 7      Q.  Ryan Miltner, counsel for Select Milk Producers.
  

 8           John, we have had about at least two days', probably
  

 9   more, testimony specifically about cheese manufacturing costs
  

10   and whey processing in particular.  Is your statement here
  

11   directed principally at the Class III formula?
  

12      A.  I would say it's directed at Class III and IV pricing,
  

13   but as I have been sitting here and perceived the issues and
  

14   existing pricings, I think the bigger problem is in the
  

15   Class III pricing.  And as you have noted every morning when we
  

16   get up and introduce ourselves, I'm a consultant and a
  

17   representative for Hilmar Cheese, so that has to be important.
  

18   But as we said in the very first day, you know, this is about
  

19   cheese prices, milk for cheese pricing, and it is about the
  

20   whey factor in milk for cheese pricing, so that's why we're
  

21   here.  So I wanted to focus on the evolution of policies with
  

22   respect to surplus milk pricing and apply them to pricing of
  

23   milk used to produce cheese.
  

24      Q.  Define for us, if you would, what you mean when you
  

25   refer to surplus milk?
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 1      A.  Oh, surplus milk, as I used it here, simply employs the
  

 2   term used by Ed Nourse and his committee, that they used the
  

 3   term surplus milk as applicable to any used other than Class I.
  

 4   I think we have come to our, the industry's, perspective has
  

 5   evolved to a point where we're looking at milk used to produce
  

 6   butter, powder, and cheese as surplus, and even some of that is
  

 7   necessary to balance fluid markets, so surplus products would
  

 8   be Class III and IV products.
  

 9      Q.  But I hear you also say that not necessarily all
  

10   Class III products or all Class IV products are surplus.
  

11      A.  They are surplus -- well, obviously, shrinkage is not
  

12   surplus, it gets in Class III.  But they are surplus, but the
  

13   surplus, seasonal, weekend it's milk not needed by the fluid
  

14   market, either on a particular day, a particular week, a
  

15   particular month, a particular season, or in the case of
  

16   markets like California and the Upper Midwest, never needed.
  

17      Q.  So it really -- so in the context of your testimony, it
  

18   really is any milk that doesn't go into Class I, you would
  

19   refer to that as surplus?
  

20      A.  I would refer to that as surplus because that's the way
  

21   Ed Nourse and the Advisory Committee referred to it.
  

22      Q.  Okay.  If you would look at page 2 of your statement,
  

23   please.  What I'm looking at carries over actually to page 3.
  

24   The quoted sentence reads:  "While there are various types of
  

25   formulas that are used in establishing surplus prices," and

5829



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   then it -- it goes on, similarly, "surplus prices" there would
  

 2   refer to the prices for any class of milk other than Class I?
  

 3   Is that how you read that?
  

 4      A.  That I believe was the context of the, in the Nourse
  

 5   Report, yes.
  

 6      Q.  Okay.  And so we're clear, that's referring to the
  

 7   price for the milk rather than the price of the product --
  

 8      A.  Absolutely.
  

 9      Q.  -- produced?
  

10      A.  Yes, classified price.  This comes in the section on
  

11   classified pricing --
  

12      Q.  Okay.
  

13      A.  -- of milk.
  

14      Q.  Let's look at the next, the next quote on page 3.
  

15      A.  By the way, I heard from a dairy farmer in Tennessee
  

16   who has been listening in, and he commented in an e-mail that
  

17   they had their first cold snap and the flies are gone.
  

18      Q.  Mr. Sumner is a lucky guy.
  

19      A.  That's exactly who it was.
  

20      Q.  And because the mic didn't pick all that up,
  

21   Mr. Sumners, there was general laughter in the room when I
  

22   mentioned your name, only because we all know you are listening
  

23   in attentively.
  

24           Okay.  So the next quoted section, it is on page 3,
  

25   there's another term that I would like for you to expound upon
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 1   for us.  It begins in the second line, and it reads, "the
  

 2   residual market for manufactured products must clear."  So in
  

 3   that, in the context of that quote, what is the residual market
  

 4   being referred to?
  

 5      A.  Well, it refers to manufactured products, which are
  

 6   produced with residual milk in the milk shed.  It combines the
  

 7   two, that's my read of this.
  

 8      Q.  So is residual milk the same as surplus milk?
  

 9      A.  I think in this context there are a lot of terms that
  

10   we use interchangeably and synonymously.  Remember,
  

11   Mr. Miltner, that Part 2 of the Advisory Committee Report was
  

12   focused on a process and a methodology to price milk used to
  

13   produce manufactured products at a time when there would be no
  

14   more M-W survey price available.
  

15      Q.  Do you have, do you happen to have a copy of that
  

16   report on your electronic device there?
  

17      A.  Maybe.  Milk Policy Pricing and Procedures, Part 2,
  

18   Alternative Pricing Procedures.  Yes, I do.
  

19      Q.  Okay.  Could you go to the 11 page of that, which I
  

20   believe is actually the numbered page 7.
  

21      A.  That helps, pdf page 11, correct?
  

22      Q.  Correct.
  

23      A.  Yes.
  

24      Q.  The first words on the page I'm looking at are "the
  

25   impact of price support decisions," are we looking at the same
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 1   page?
  

 2      A.  We are.
  

 3      Q.  Let's look at the second paragraph, the second
  

 4   sentence, and I will read it, I'll read the section I'm looking
  

 5   at because I think we may be some of the only folks that have
  

 6   copies of this in front of us.
  

 7          "During the 1970 through '72 period, returns from
  

 8   cheese were higher than from butter and powder.  Butter and
  

 9   powder was, therefore, the lowest revenue-generating use.  It
  

10   was, therefore, the true residual market for milk.  It can be
  

11   argued that it is, therefore, the best reflector of industry
  

12   supply/demand conditions."
  

13      A.  Yes.
  

14      Q.  Okay.  So isn't the report actually saying that it is
  

15   the product which returns the lowest overall revenue that is
  

16   the residual product in the residual market?
  

17      A.  Well, remember this, that the Federal Order pricing
  

18   system, at the time this was written, had a Class III price
  

19   that included butter, nonfat dry milk, and cheese, there was no
  

20   separation of those two, so producers, cooperatives had an
  

21   incentive to market milk to its highest and best use because
  

22   that provided the greatest revenue return within that, that
  

23   lower class, but that lower class did not have two separate
  

24   regulated prices.  And I think Sue Taylor talked about this in
  

25   her prior statement.  She talked about the separation of taking
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 1   nonfat dry milk and butter out of Class III inhibited the
  

 2   process of, first, having milk flow to its highest and best
  

 3   use.  And secondly, inhibited the market correction whereby
  

 4   those two prices come back together, if they ever do.
  

 5           So where you have a product that, a market for milk
  

 6   that returns more than an alternative market, you put as much
  

 7   into that as you can.  First, Class I, Class II, cheese in this
  

 8   case, and everything else that's left over that you can't get a
  

 9   better return for is a residual use.  That is no longer perhaps
  

10   true in the same way, because under the current system,
  

11   producers, marketers, where there is a regulated Class III
  

12   price and a regulated Class IV price, do not have an incentive
  

13   to put it into the highest and best use, because the pool value
  

14   to the marketer is exactly the same.  The market created an
  

15   incentive to put it in the highest and best use, disaggregating
  

16   those two uses into two class prices, took away that incentive.
  

17   So we're, in this case, this discussion, I think it is pretty
  

18   obvious, if there is -- if there are markets where you get more
  

19   revenue, you put it there.  If you got any left over, that's
  

20   residual to the revenue generating markets.
  

21      Q.  Okay.  So to distill all that down, what I hear you say
  

22   at the end is that, in fact, when Class III commands a higher
  

23   value than Class IV, Class IV is, in fact, the residual market?
  

24      A.  No.
  

25      Q.  No?
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 1      A.  Not anymore.
  

 2      Q.  Okay.
  

 3      A.  It is the same market.  Producers get the same price.
  

 4   In this context, there's a residual market because the returns,
  

 5   the actual prices were less to those who marketed to nonfat dry
  

 6   milk and butter plants.  And the reverse has happened,
  

 7   sometimes nonfat dry milk and butter were higher in this
  

 8   period.  It's gone back and forth.
  

 9      Q.  You say that the producers receive the same price
  

10   because of the pooling function.
  

11      A.  Currently under two classes.
  

12      Q.  Yeah.
  

13      A.  Producers receive the same price because of the pooling
  

14   function, and therefore -- and therefore, the residual market
  

15   characteristic that's described in the -- in the 1973 report
  

16   doesn't exist the same way.  Now, there maybe --
  

17       JUDGE CLIFTON:  Hold that thought.  This is weighty
  

18   testimony and we'll do it after lunch.  So you remember where
  

19   you are?
  

20       MR. VETNE:  I do.  I have it right here on my screen.
  

21       JUDGE CLIFTON:  Okay.  Keep it.  I'm going to call you both
  

22   back.  I need a break.  All right.  Everybody, please come back
  

23   ready to resume at about 2:20.  220.
  

24       (Whereupon, the lunch recess was taken.)
  

25                            ---o0o---
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 1         TUESDAY, NOVEMBER 3, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:20.
  

 3           Ms. Vulin, how would you like to proceed?
  

 4       MS. VULIN:  Well, with the court's permission, we would
  

 5   like to have Michael Anthony come to the stand, since we just
  

 6   have him for a brief amount of time.
  

 7       JUDGE CLIFTON:  Yes, I approve of that.  Mr. Anthony, if
  

 8   you would come forward and be seated to my right.
  

 9       MS. VULIN:  And we currently have an exhibit that we're
  

10   distributing, a copy of which is in front of your Honor.
  

11       JUDGE CLIFTON:  Thank you.
  

12       MS. VULIN:  We would ask that that be marked as --
  

13       JUDGE CLIFTON:  Yes, 129 it shall be.
  

14            (Thereafter, Exhibit Number 129, was
  

15            marked for identification.)
  

16       JUDGE CLIFTON:  Please raise your hand if you need a copy
  

17   of Exhibit 129.
  

18           Mr. Anthony, I'll swear you in in a seated position.
  

19   Would you raise your right hand, please?
  

20           Do you solemnly swear or affirm under penalty of
  

21   perjury that the evidence you will present will be the truth?
  

22       MR. ANTHONY:  Yes, I do.
  

23       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

24   name.
  

25       MR. ANTHONY:  Michael Anthony, M-I-C-H-A-E-L, last name

5835



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   Anthony, A-N-T-H-O-N-Y.
  

 2                        DIRECT EXAMINATION
  

 3   BY MS. VULIN:
  

 4      Q.  Thank you, Mr. Anthony.
  

 5          Before we get into your written statement today, can
  

 6   you just give us a little bit of your background and how you
  

 7   got involved in the dairy industry?
  

 8      A.  Sure.  I have been currently with Unified Grocers 11
  

 9   years.  I have spent the majority of my career in food and
  

10   beverage, mainly in the consumer package good segment.  I came
  

11   to Unified 11 and a half years ago, after being with the
  

12   Kellogg's Company.  All of it on the West Coast.  I have been
  

13   Southern California-based for my entire career.  And I came to
  

14   work at Unified, I actually used to sell to Unified Grocers
  

15   when they were known as Certified Grocers, so a prior vendor of
  

16   theirs.  I was hired by an old boss of mine and that's how I
  

17   ended up at Unified.
  

18      Q.  Thank you.  So I'll ask now that you please read your
  

19   statement into the record?
  

20      A.  Okay.  Would you like me to read all the way through
  

21   and --
  

22      Q.  Yes, please.  And I'll stop you if there's any point
  

23   that I think we elucidate further with questions.
  

24      A.  Okay.  Great.
  

25          My name is Michael Anthony and I am the Executive
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 1   Director of Manufacturing Divisions for Unified Grocers.  I
  

 2   have been at Unified for 11 years in various Senior Leadership
  

 3   roles, while maintaining responsibility within the Dairy
  

 4   Division each of those years.  I have current responsibility
  

 5   for all plant operations and sales divisions within
  

 6   manufacturing, and I report in to the EVP of Perishables/Fresh
  

 7   Foods within the corporate structure.  In addition, I serve on
  

 8   three California boards, Dairy Institute, California Milk
  

 9   Processors, and Dairy Council.
  

10           Unified Grocers is a member-owned cooperative of
  

11   independent grocery chains in stores throughout the Western
  

12   United States.  The dairy processing plant is one of two
  

13   manufacturing facilities owned by the company, with the other
  

14   being a bakery plant.  The dairy plant is the only one for the
  

15   company located in Southern California, with all other dairy
  

16   programs being partnerships with other dairies.  We are a
  

17   unique business model for a dairy, in that Unified's
  

18   predominant business is grocery, frozen, deli, and perishables,
  

19   wholesale services to our members.  And dairy is a subsidiary
  

20   type business available as a service convenience to our, to the
  

21   members.  They are not obligated to purchase dairy from our
  

22   company -- from the company.
  

23           Our dairy is relatively small in size (acreage) and
  

24   scope (volume) and is focused predominantly on fluid milk and
  

25   drinks.
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 1      Q.  How many people work at the dairy?
  

 2      A.  We're roughly 100 employees, and that includes both
  

 3   workers in the plant operations and management.
  

 4      Q.  But that's not the whole company, correct?
  

 5      A.  No, Unified Grocers, being a cooperative, has a number
  

 6   of divisions, grocery, frozen, deli, services, real estate, the
  

 7   total, and again, you are talking union and non-union, drivers,
  

 8   warehouse folks, about 3,000.
  

 9      Q.  Okay.  But the dairy itself has only a hundred?
  

10      A.  The dairy itself is only a hundred.
  

11      Q.  Thank you.  Please continue.
  

12      A.  Okay.  We are an intercity Los Angeles-based business
  

13   and employee a number of personnel from within the Southern
  

14   California neighborhoods we serve.  Unified is mainly private
  

15   label based milk producer, and we rely on the growth and
  

16   success of our member accounts to keep our volume and business
  

17   going.  They rely on the continual supply of milk in order to
  

18   fulfill the needs of their consumers, largely Hispanic-based,
  

19   with seven days a week of service.
  

20           We have a solid working relationship with our supplier
  

21   of raw milk and good supply under the current California State
  

22   Order with rare disruptions in service.  This is important to
  

23   us, since we are located in Southern California and have
  

24   limited options to obtain other raw milk supply.  Our concern,
  

25   being smaller-sized and geographically constrained, would be
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 1   maintaining that adequate supply of milk and doing so at the
  

 2   competitively-priced model.  We are in an extremely competitive
  

 3   environment in Southern California, with consumption levels
  

 4   declining each year and constant pressures from our retailers
  

 5   to be lower priced.  The impact of paying a high federal price
  

 6   would equate to potential lost business for us in our
  

 7   independent segment.  Loss of volume will continue to drive our
  

 8   fixed and variable costs up, which create an inability for us
  

 9   to pay our members patronage dividends.  Any additional
  

10   incentives needed to be paid out due to mandatory pooling or
  

11   additional transportation concerns, again, due to our
  

12   geography, would have to be passed onto our retail members who
  

13   are not very accepting to costs that don't impact them.  This
  

14   would ultimately force the company to make an economic decision
  

15   about future of -- about the future of our dairy.
  

16           Our members have the ability to seek out other dairies
  

17   and buy their milk from them, if they choose.  At Unified, we
  

18   have worked diligently over this past year to take a number of
  

19   costs out of the system, out of our system, in order to remain
  

20   competitive for our members.  An additional layered cost into
  

21   our structure creates that competitive disadvantage that will
  

22   make it difficult for us to continue operations without getting
  

23   out of milk production entirely.
  

24      Q.  Thank you, Mr. Anthony.
  

25      A.  You're welcome.
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 1      Q.  So you mentioned that you have a very tightly margined
  

 2   product.  So if you were to experience even a minor shift in
  

 3   your cost structure, what would that do to your company?
  

 4      A.  Well, the concern we have is, when it comes to costs,
  

 5   you know, we're obligated to pass on costs, we're obligated to
  

 6   raise prices if need be.  Our members, our member-customers are
  

 7   not obligated to buy from us, and needless to say, they are not
  

 8   too thrilled when we have to pass on those costs.  So we have
  

 9   tried to maintain by operational efficiencies, we have cut
  

10   costs where we need to.  It's challenging.  It's -- it's been a
  

11   tough year.  We rely on the volume just to get the efficiency.
  

12   So any disruption, any loss of volume, it impacts our cost.
  

13      Q.  And you said you are located in Southern California.
  

14      A.  Correct.
  

15      Q.  So the majority of your milk, if not all of it, comes
  

16   from the Southern California area?
  

17      A.  The majority of our milk actually comes from the
  

18   Central Valley, Bakersfield and above.
  

19      Q.  Okay.  And if you were to have a disruption in the
  

20   volume of that milk, if you weren't getting the deliveries that
  

21   you needed, that would have a significant impact on your
  

22   business?
  

23      A.  Oh, certainly.  We are, as I mentioned in the
  

24   statement, we are a seven-day a week operation.  We're
  

25   delivering seven days a week.  Our members rely on it.  It is
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 1   an extremely -- it's a labor-intensive program that we have.
  

 2   We are, you know, probably our own internal transportation
  

 3   costs probably run a little bit higher because we deliver seven
  

 4   days a week to our retailers.  Independent grocers typically
  

 5   don't have large back rooms, there's not a lot of holding
  

 6   power, so they are dependent upon their duty to get them milk
  

 7   everyday.
  

 8      Q.  And currently do you have any issues getting served
  

 9   with the fluid milk that you need?
  

10      A.  We have not.  We're, as I mentioned in the statement,
  

11   we have got, with the exception of, you know, maybe an act of
  

12   nature shutting down the Grapevine, which happened a few weeks
  

13   back because of flooding, that's very rare.  But, you know, we
  

14   have been fortunate that our supply has been pretty strong.
  

15      Q.  And your concerns are in testifying here today is that
  

16   if there is any change in your ability to acquire this milk or
  

17   in the price at which you can acquire it at, both of these
  

18   would provide significant challenges for your business?
  

19      A.  Yeah, that's correct.  Again, we're -- the model that
  

20   we're under being a cooperative with our members, we have a
  

21   certain obligation to return to them the best price, as well as
  

22   patronage dividend.  Being co-op owned, we are owned by those
  

23   members, it's technically their dairy.  They own the dairy so
  

24   anything that is made in the way of profits is returned right
  

25   back to the members, so therefore, when it comes to pricing,
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 1   they are looking at every little bit.  If it goes up a penny,
  

 2   that penny gets passed on.  They have options, they can go
  

 3   somewhere else.
  

 4      Q.  Is there anything else that you would like to add or
  

 5   share in addition to your testimony here?
  

 6      A.  I think for, you know, for our type of business, it is
  

 7   unique, and, you know, I mentioned our members because we're
  

 8   member-owned within the co-op.  They do have options.  My
  

 9   concern, and in a lot of this is just concern from the fact
  

10   that, you know, we have seen milk levels and milk consumption
  

11   decline over the years.  We have seen some of the costs go up.
  

12   I mean, pay more for rent to park our transportation on, I pay
  

13   more for our water bills, I'm paying more for everything.
  

14   Again, our members are saying, okay, go control your costs
  

15   elsewhere.  And the concern lies in, I don't want to lose
  

16   California milk to, say, an outside, outside of the state.  And
  

17   our members have been known to bid out the business and look,
  

18   because they are trying to find bottom line best cost.  So
  

19   those concerns lie, at least with our company, in making sure
  

20   the consumption stays where it's at and making sure costs stay
  

21   relative to be competitive to the market.
  

22      Q.  All right.  Well, thank you very much, Mr. Anthony.  I
  

23   would like to move to admit Exhibit 129.
  

24       JUDGE CLIFTON:  Does anyone want to ask questions of
  

25   Mr. Anthony before determining whether you object?  No one.  Is
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 1   there any objection to the admission into evidence of
  

 2   Exhibit 129?  There are none.  Exhibit, 129 is admitted into
  

 3   evidence.
  

 4            (Thereafter, Exhibit Number 129, was
  

 5            received into evidence.)
  

 6       MS. VULIN:  Thank you, your Honor, I have no questions at
  

 7   this time.
  

 8       JUDGE CLIFTON:  I have two, Mr. Anthony.  One refers to
  

 9   your statement and you read it as saying that you can't afford
  

10   high price, and your statement as typed said higher price, and
  

11   I would like you to elaborate on that.  Because when Ms. Vulin
  

12   asked you, you really indicated that any increase in cost would
  

13   be problematic.
  

14       MR. ANTHONY:  Yes, and your Honor, I'm looking for it on
  

15   here.  In which paragraph?  I see it.  Thank you.  Yes.
  

16           So to answer your question, your Honor, when I look at
  

17   the landscape of Southern California and that market, and we're
  

18   not, you know, we're not alone in the dairy industry, certain
  

19   beverages and other food products are in the same landscape.
  

20   Any additional costs that go higher, we pass on or we end up
  

21   having -- having to take out of our system somewhere else.  So
  

22   I have to work a little bit more diligently at cutting
  

23   overtime, or saving on waste water, or whatever it is, in order
  

24   to make up on any higher costs.
  

25       JUDGE CLIFTON:  My other question relates to your mention
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 1   of the Grapevine.  And for folks who don't know about it, would
  

 2   you describe what you meant?
  

 3       MR. ANTHONY:  The, you know, we usually only worried during
  

 4   the, our wintertime which is, usually, unfortunately not enough
  

 5   rain and/or snow.  Usually around February you start to worry
  

 6   you may get a little ice on the road and have to shutdown for a
  

 7   short time.  We got some oddball storms that hit in wiped out
  

 8   some roads a few weeks back and caused some huge delays.  So
  

 9   again, concern from our side, when Mother Nature hits, if there
  

10   is no contingency plan or an opportunity to get more milk, I
  

11   hit overtime at record highs on those days.  So right?  Because
  

12   the milk had to be diverted to the coast, came in, and so we
  

13   had staff on hand at our plant, ready to receive milk, ready to
  

14   produce milk, and had nothing to do.  So we were delayed a
  

15   Friday, Saturday, for all of our shipment of milk.
  

16       JUDGE CLIFTON:  So the only way it could reach you is to go
  

17   clear West to the coast and then come back to you?
  

18       MR. ANTHONY:  And then come back to LA.  So going up and
  

19   over the Grapevine, and I didn't describe it very well, sorry.
  

20   The Grapevine goes up to an altitude of, I don't know maybe
  

21   4,000, 3,000, and when it gets icy, they can shut it down,
  

22   there's no other alternative except to turn around and go back
  

23   and that causes delays not only for the supplier of the milk,
  

24   but for the processors who are waiting for their milk.  And
  

25   then, in turn, the customer, our retailer members that I talked
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 1   so much about who lovingly would call us on the phone saying
  

 2   "where is my milk?"  So it does have a domino effect of not
  

 3   being able to get that milk supply in proper order.
  

 4       JUDGE CLIFTON:  What highway number does the Grapevine
  

 5   bear?
  

 6       MR. ANTHONY:  I think it is technically the 5.  It's where,
  

 7   let's see where, where 99 ends, and then comes into the 5, and
  

 8   then goes up.  The road that actually went out, I believe was
  

 9   the 58 or something like that, there was a portion of the road,
  

10   and I am not positive on those numbers, but there was a portion
  

11   of the road that wiped out and had to be restored.
  

12       JUDGE CLIFTON:  Thank you.  Who else has questions for
  

13   Mr. Anthony?  Mr. Beshore.
  

14                        CROSS-EXAMINATION
  

15   BY MR. BESHORE:
  

16      Q.  Marvin Beshore.
  

17          Good afternoon, Mr. Anthony.
  

18      A.  Good afternoon.
  

19      Q.  I'm the attorney for the dairy farmer cooperatives that
  

20   have requested this hearing and requesting a Federal Order.
  

21   I'm really glad to hear we have a good, you have a good
  

22   relationship with your raw milk supplier, we try hard anyway.
  

23   Just a couple of questions about, you know, your business here.
  

24   Can you describe the geographic area of the stores that your
  

25   members own that you supply with the milk products?
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 1      A.  Yes.  For the dairy specifically, the Southern
  

 2   California dairy, we go up to the Central Coast,
  

 3   San Luis Obispo, Paso Robles area, down far south as San Diego
  

 4   to the border, and out to the Inland Empire, Palm Springs,
  

 5   Coachella area.  We do not ship up into Bakersfield and above.
  

 6   So that's a general geography of where we will ship to.
  

 7      Q.  So in your stores, your member stores that you supply
  

 8   with dairy products in that geographic area, who would be
  

 9   competing with their own company to supply dairy products?  In
  

10   other words, who are alternate suppliers that they might look
  

11   to if they were unhappy with their cooperative?
  

12      A.  Yeah, any other dairy that had the ability to serve
  

13   their needs.
  

14      Q.  Okay.  And would those be primarily dairies in
  

15   Southern California?
  

16      A.  Could be.  Could be out-of-state.  In the past we have
  

17   had some of our members bid out business to out-of-state
  

18   dairies just to test the waters and test the market to see what
  

19   price they could get.  A lot of it depends on, you know,
  

20   economies of scale.  If somebody is coming into distribute, you
  

21   know, do they have the opportunity to ship to our members.  So,
  

22   yeah, I mean, you are really competing with any and all dairies
  

23   that have that ability to pack a retail-type operation and
  

24   package it together for them.
  

25      Q.  Okay.  Other than testing the waters out-of-state,
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 1   would it be fair that the primary options would be within
  

 2   dairies that are within your geographic area and those of your
  

 3   stores?
  

 4      A.  Certainly.  Yeah.  The primary.
  

 5      Q.  And so, just in case, you know, you are not familiar
  

 6   with federal pricing or not that much because you are not
  

 7   subject to it, I would assume?
  

 8      A.  Correct.
  

 9      Q.  Okay.  So if the price changes, the price formula
  

10   changes under a Federal Order, it would change for all your
  

11   Southern California competitors in the same way?  Do you
  

12   understand that or were you aware of that?
  

13      A.  Yes.
  

14      Q.  Okay.  So in that respect at least, it wouldn't
  

15   competitively, you wouldn't be changed in any way?
  

16      A.  Yes.  Under the -- under our co-op structure, again,
  

17   I'm required to return back patronage dividends, so in any way,
  

18   shape, and form, I mean, we are earning for our members.  And
  

19   so any movement in any type of costs, and I guess that was the
  

20   point that I was driving at, is that any kind of movement
  

21   impacts what that cents per gallon is that we return, and there
  

22   is an expected cents per gallon return.
  

23      Q.  Right.  And I guess I was thinking more of your concern
  

24   with the volume effect, that is, loss of volume would have an
  

25   effect on your margin?
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 1      A.  Yes, and it is.  I believe that's an impact also.  When
  

 2   I look at what's happened over the last couple of years, I have
  

 3   seen retailers of ours that have doubled in size in the number
  

 4   of their stores, and they have lost volume.  That's a
  

 5   consumption issue, that's a, you know, that's a pricing issue,
  

 6   as price has driven -- our retailers are extremely price
  

 7   sensitive.  It's a -- they are not -- they are not -- they are
  

 8   more low-ball price operators.  And if you hit, I mean, I get
  

 9   it, where the whole market could change and go up 50 cents, for
  

10   instance, that's going to drive our retailers into a new price
  

11   structure that's very difficult.  So in one way, shape, and
  

12   form, I would probably lose volume, which is going to impact my
  

13   cost.  And that's the concern area.
  

14      Q.  Okay.  Very good.  When you look at patronage
  

15   dividends, and of course, farmer cooperatives are patronage
  

16   dividend structures also, is there any, is there a target range
  

17   that Unified Grocers has for returning patronage dividends,
  

18   X-percent of sales, or X-percent of patronage volume?
  

19      A.  Yes, it is.  I would have to do the math on what the
  

20   percentage is, but we do it in a cents per gallon.  And so we
  

21   are, it is expected that we achieve a certain cents per gallon.
  

22   And if you don't, that's where we start to run into some
  

23   problems from being competitive, because you are not returning
  

24   the full amount that they expect.
  

25      Q.  Okay.  So your pricing model then, would be to, that
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 1   you need to be competitive in your into store price on a
  

 2   current basis?
  

 3      A.  Correct.
  

 4      Q.  And in addition, with the expectation on the stores you
  

 5   are serving, on your members that they would have the patronage
  

 6   return at the end of the year?
  

 7      A.  Correct.
  

 8      Q.  Okay.  Thank you very much.
  

 9      A.  You're welcome.
  

10       JUDGE CLIFTON:  Who next has questions for Mr. Anthony.
  

11   Mr. Miltner?
  

12                        CROSS-EXAMINATION
  

13   BY MR. MILTNER:
  

14      Q.  Good afternoon, Mr. Anthony.  My name is Ryan Miltner.
  

15   I'm counsel for Select Milk Producers.
  

16      A.  Okay.
  

17      Q.  It's perhaps more difficult than it appears to write
  

18   questions and listen to questions at the same time, so I'm
  

19   going to do my best not to repeat anything, okay?
  

20      A.  Okay.
  

21      Q.  How many actual members do you have?
  

22      A.  I would say over a thousand.  I do not know the exact
  

23   number.  We run, we're Western United States, so we are up and
  

24   down the West Coast.
  

25      Q.  And that includes your members in the Pacific
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 1   Northwest?
  

 2      A.  Pacific Northwest, Portland, Northern California
  

 3   Southern California, out to Arizona, Texas, maybe a little in
  

 4   Colorado.
  

 5      Q.  Okay.  And you do, your company does sell products to
  

 6   non-members as well, correct?
  

 7      A.  Correct.  Yes.
  

 8      Q.  And that includes dairy products?
  

 9      A.  Yes.
  

10      Q.  I was looking at some of the information on your
  

11   website, and I came across something that suggested that your
  

12   patronage dividends are paid as a result of the operations of
  

13   your milk plant in California and your milk plant in the
  

14   Pacific Northwest.  Is that accurate?
  

15      A.  Yes, that is accurate.
  

16      Q.  Okay.  Is there anything else that goes into your
  

17   patronage dividends, other than the proceeds from the operation
  

18   of those plants?
  

19      A.  No.  No.
  

20      Q.  Okay.  And it looks like you paid about $9.5 million in
  

21   each of the last two fiscal years in patronage.  Does that
  

22   sound correct to you?
  

23      A.  That sounds correct.
  

24      Q.  I got a few questions about your plant here in
  

25   California.  How old is that plant?
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 1      A.  Oh, gosh, that's a great question.  Well, the plant or
  

 2   how long have we owned it?  The plant is --
  

 3      Q.  I'll take any information you are willing to share with
  

 4   us.
  

 5      A.  Unified has had that at least 40 plus years.  Beyond
  

 6   that, I don't know how long the plant has been there.  I think
  

 7   it was a butter plant before.
  

 8      Q.  Okay.
  

 9      A.  I believe -- yeah.
  

10      Q.  And in terms of the products that come out of that
  

11   plant, you produce milk in gallon jugs?
  

12      A.  Milk in gallon jugs, milk in half, and milk in quarts.
  

13      Q.  Are those all in plastic containers or do you --
  

14      A.  Yes.
  

15      Q.  -- do you do any gable top?
  

16      A.  No gable, no gable top.
  

17      Q.  Okay.  Any products that would be considered Class 2
  

18   products in California?
  

19      A.  No, we are predominantly probably 90 percent milk and
  

20   the rest is juice and drinks.
  

21      Q.  If you are willing to share with us the volume of
  

22   products you produce, I would be interested in that.
  

23      A.  I would be willing to give a range.
  

24      Q.  I would be happy --
  

25      A.  If that's acceptable.
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 1      Q.  That's perfectly acceptable to me.
  

 2      A.  In terms of volume gallons, we roughly do 30 to 50
  

 3   million gallons.
  

 4      Q.  Is that per month?
  

 5      A.  Per year.
  

 6      Q.  Per year, okay.  So it is a smaller plant, relatively?
  

 7      A.  Correct.
  

 8      Q.  Compared to the rest of the industry in California?
  

 9      A.  That's correct.
  

10      Q.  Okay.  Thank you very much.  I appreciate your answers.
  

11      A.  You're welcome.
  

12       JUDGE CLIFTON:  Who next has questions for Mr. Anthony?
  

13   Ms. Taylor?
  

14                        CROSS-EXAMINATION
  

15   BY MS. TAYLOR:
  

16      Q.  Good afternoon.
  

17      A.  Good afternoon.
  

18      Q.  My name is Erin Taylor, I'm with USDA.  And I first
  

19   want to thank you on behalf of the Department for coming to
  

20   this hearing and presenting testimony on behalf of your
  

21   company.
  

22      A.  You're welcome.
  

23      Q.  I should think most of my questions were answered by
  

24   Mr. Beshore's questions and Mr. Miltner.  You eluded to a
  

25   co-op, having a cooperative supply, the cooperative being your
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 1   primary supplier, but I don't think that was specifically
  

 2   stated on the record.  Can you say whether your suppliers are
  

 3   cooperative or independent shippers to your dairy?
  

 4      A.  You are talking about our supplier, not us as a
  

 5   cooperative, I'm assuming.
  

 6      Q.  How do you get your raw milk supply, is it through a
  

 7   co-op?
  

 8      A.  Yes.  Yes, I just wanted to clarify because I had
  

 9   testimony on us, of Unified being a cooperative.
  

10      Q.  Right.  And Mr. Miltner indicated from your website
  

11   there's a plant in the Pacific Northwest.  Is that your bakery
  

12   plant?
  

13      A.  No, no, the plant in the Pacific Northwest is a, and I
  

14   referenced in the statement, we have partner dairies, so
  

15   Unified does not have a physical plant, nor do we own a plant
  

16   anywhere but Southern California.  We work with other dairies
  

17   throughout the Northern California and the Pacific Northwest,
  

18   where they have -- they have a basically a licensing to license
  

19   and produce our products under our name, and that's the
  

20   partnership program.
  

21      Q.  Okay.
  

22      A.  Yeah, so it is not a physical plant that we operate.
  

23      Q.  Okay.  The last paragraph in your statement, the second
  

24   sentence says, "An additional layered cost into our structure
  

25   creates that competitive disadvantage that will make it
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 1   difficult for us to continue operations without getting out of
  

 2   milk production entirely."
  

 3          There was some discussion with Mr. Beshore about, you
  

 4   would still be on the same competitive stance as your fluid
  

 5   competitors, but you would still have to pay your minimum
  

 6   Class I price.  Is this competitive disadvantage in
  

 7   relationship to those competitors or into juice and other
  

 8   beverage competitors?
  

 9      A.  It is predominantly milk.  And it has a direct
  

10   reference to total costs within our operation and the ability
  

11   to maintain the volume that's needed in that plant to maximize
  

12   those costs and to spread the costs evenly in order to achieve
  

13   our patronage dividends.  Without achieving our patronage
  

14   dividend, our retail members will not, they will not stay with
  

15   a milk program.
  

16      Q.  Okay.  I think that's it.  Thank you so much.
  

17      A.  You're welcome.
  

18       JUDGE CLIFTON:  Does anyone else have further questions of
  

19   Mr. Anthony before I invite redirect?  None.  Ms. Vulin,
  

20   redirect?
  

21                       REDIRECT EXAMINATION
  

22   BY MS. VULIN:
  

23      Q.  Mr. Anthony, just a couple quick questions.
  

24          So if you had trouble acquiring milk for your plant,
  

25   would you have to pay premiums on that milk in order to acquire
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 1   it?
  

 2      A.  I would imagine that we would.  And, you know, again, I
  

 3   mention in the statement, that, you know, we have a good
  

 4   relationship and we rely on that steady flow of milk.
  

 5   Disruptions in any way, whether it is, you know, from Mother
  

 6   Nature of a road going out or the ability to get it on a steady
  

 7   supply or needing to go elsewhere, I would imagine it would
  

 8   drive up some premiums.
  

 9      Q.  Yeah, and could your business handle having to pay
  

10   premiums for its milk supply?
  

11      A.  It would be difficult and for all the reasons that I
  

12   just spoke of.  I mean, those are the realities of the costs
  

13   that we're dealing with and what we're having to pay in running
  

14   our operation.  I believe it would be difficult.
  

15      Q.  Thank you.  No further questions.
  

16       JUDGE CLIFTON:  Mr. Anthony, I appreciate very much your
  

17   coming here.  I can tell you are quite busy from seeing the
  

18   number of things you supervise.  Is there anything else you
  

19   would like to add before you go?
  

20       MR. ANTHONY:  No, I think I'm good, thank you.
  

21       JUDGE CLIFTON:  All right.  Thank you so much.
  

22       MR. ENGLISH:  Your Honor, Chip English.  And we did take
  

23   Mr. Anthony out of order, as we said we might.  So at this
  

24   point it would be appropriate for Mr. Vetne to return, and I
  

25   think Mr. Miltner was questioning him, and whether they can
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 1   remember the exact spot they were in, that's up to them.
  

 2       JUDGE CLIFTON:  Welcome back to the witness stand,
  

 3   Mr. Vetne.  Mr. Vetne, would you again state your name?
  

 4       MR. VETNE:  John Vetne, V-E-T-N-E.
  

 5       JUDGE CLIFTON:  And Mr. Miltner, would you again state
  

 6   yours?
  

 7       MR. MILTNER:  Ryan Miltner, M-I-L-T-N-E-R.
  

 8       JUDGE CLIFTON:  Thank you.  Mr. Vetne, I cut you off
  

 9   mid-sentence, can you return to what you were explaining?
  

10       MR. VETNE:  When I left for lunch I thought I could, but
  

11   it's gone.  We were on page 7.
  

12                   CONTINUED CROSS-EXAMINATION
  

13   BY MR. MILTNER:
  

14      Q.  We were on page 7.
  

15      A.  Part 2 of the Milk Pricing Policy Report from 1973.
  

16      Q.  We were.  And with the help of the court reporter, I
  

17   took a moment to read through the last few things we said, and
  

18   you, as I now have been reminded, were discussing Class III and
  

19   IV prices and why things have changed since the Knutson Report,
  

20   and I believe you were articulating about how they are both
  

21   residual price formulas.  And there was something also about
  

22   producers being indifferent to supplying either cheese plants
  

23   or butter powder plants.
  

24      A.  Yes, we had been discussing the concept of residual
  

25   market for milk, as explained in the Dairy Policy Committee
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 1   Report.  And at the time it was written, producers,
  

 2   cooperatives, had choices under one class to market to cheese
  

 3   or butter powder depending upon which commanded the highest
  

 4   marketplace, so by default, the product combination that
  

 5   commanded the lowest market price, and therefore, the lowest
  

 6   milk returns, would be the residual.  The highest and best use
  

 7   of milk was achieved having one class for both manufacturing
  

 8   uses.
  

 9           I don't have the exact page references in the report,
  

10   but the Committee acknowledged that, as a matter of policy,
  

11   USDA could have two classes, manufacturing classes, to account
  

12   for those price differences, or one manufacturing class so that
  

13   highest and best use would be, in effect, economically forced
  

14   upon the supply community.  My recollection is further that the
  

15   preference expressed in the report was for a single class.  Of
  

16   course this did not materialize for reasons that Sue Taylor
  

17   described earlier.
  

18      Q.  And on page 7, I think we --
  

19      A.  Page 7 of my statement or of the report?
  

20      Q.  I'm sorry, page 7 of Part 2 of the Knutson Report, I
  

21   had read a section that included the sentence, "butter and
  

22   powder was, therefore, the lowest revenue generating use."  And
  

23   it continues, "it was, therefore, the true residual market for
  

24   milk.  It can be argued that it is, therefore, the best
  

25   reflector of industry supply/demand conditions."  And that's
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 1   the end of the quote.
  

 2      A.  Yes.
  

 3      Q.  So I think the question we got, we were approaching, or
  

 4   partially addressed before lunch was, is it appropriate for us
  

 5   to look to the current cheese formulas or cheese market as a
  

 6   true residual market for milk?
  

 7      A.  Not the same way it is described here, because at least
  

 8   the minimum price in pooled revenues for Class III and IV are
  

 9   the same.  The only, I think Sue went into this, too, the only
  

10   effective way for either Class III or Class IV to serve as a
  

11   residual market in this context, is if one class provides
  

12   revenues in the form of premium pricing that are not available
  

13   for milk going to the other class.  The existence of a
  

14   marketplace premium would serve the same function as highest
  

15   and best use described in the Milk Pricing Advisory Committee
  

16   Report.  So to that extent, I can't identify Class III or
  

17   Class IV as the residual market, because in our experience
  

18   since Federal Order Reform, there have been times when Class IV
  

19   has been highest, more frequently Class III has been highest,
  

20   but it goes both ways.
  

21           Premiums, however, the effect of premiums in drawing
  

22   milk to the highest and best use would be constrained if the
  

23   formula price set a milk price that really doesn't allow for a
  

24   margin and therefore, a premium difference between the product
  

25   value and the milk value.
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 1      Q.  In many markets, isn't it true that Class III milk does
  

 2   command a premium today?
  

 3      A.  Oh, absolutely.  In Minnesota, Wisconsin, the Upper
  

 4   Midwest, but that's been a discussion since day one, or
  

 5   virtually since day one here.
  

 6      Q.  Sure.
  

 7      A.  You know, apparently the Class III price there, as at
  

 8   any location to the East of that point, it is a national
  

 9   Class III price, but there is a price surface and prices the
  

10   value rises as you go east, so there appears to be some higher
  

11   value in Minnesota and Wisconsin than -- than the surveyed
  

12   price fixed, I think a little bit west of Wisconsin.
  

13      Q.  And in your years of watching the Federal Orders and
  

14   working with processors and others, is it, have you observed
  

15   that the, well, what have you observed about the levels of
  

16   those Class III premiums?
  

17      A.  Where?
  

18      Q.  The areas you just mentioned.  Let's talk about the
  

19   Upper Midwest in particular?
  

20      A.  Upper Midwest.  The Upper Midwest, it's fact, long been
  

21   the fact that it's a very competitive market of manufacturing
  

22   capacity seeking milk supplies, and that creates high premiums,
  

23   if the premiums are available in the margin.
  

24      Q.  It's, would you agree that it's one of the few areas in
  

25   the country where market power isn't so consolidated that both
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 1   buyers and the sellers realize competition for the sale and
  

 2   purchase of milk?
  

 3      A.  You better state that question all over again, because
  

 4   I think it had some assumptions in it --
  

 5      Q.  Well, that was the point.?
  

 6      A.  -- that I might not completely embrace.
  

 7      Q.  Okay.  Let's break it down.  First of all, would you
  

 8   agree that not every area of the country has a sufficient
  

 9   number of buyers or sellers of milk to constitute what an
  

10   Economist might consider a competitive free market or a
  

11   competitive marketplace?
  

12      A.  I don't know where the Economists draw the line, but I
  

13   would agree there are many places in the country where there
  

14   are certainly fewer buyers bidding for the milk supply than in
  

15   the Upper Midwest, and my logical conclusion from that is, you
  

16   know, maybe the milk prices in those places aren't as high as
  

17   they might be if there were a number of bidders.
  

18      Q.  You have done work both for clients, and I would
  

19   categorize it as academically or just out of individual
  

20   curiosity, about market power and consolidation, correct?
  

21      A.  Yes.
  

22      Q.  Would you categorize the Upper Midwest as an, as a
  

23   market where there is true competition for manufacturing milk
  

24   supplies?
  

25      A.  There certainly is competition.  I'm not sure I adopt
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 1   the word "true" because I don't want to infer there are places
  

 2   where it's false.  But definitely a lot of competition for milk
  

 3   supplies among the manufacturers there, yes.
  

 4      Q.  Would you also agree that there are formulas in the
  

 5   Federal Order system are meant to discover prices rather than
  

 6   set them?
  

 7      A.  Who?  We need some definitions here.
  

 8      Q.  Okay.
  

 9      A.  Going to the last phrase that you used, I think the
  

10   Federal Order Reform recommended in the Final Decisions, as
  

11   well as the 1995 Farm Bill, sought to encourage some free
  

12   market flexibility in premiums to adjust in the short-term to
  

13   changing conditions in the market.  The Nourse Committee,
  

14   interestingly, took somewhat different view.  The Nourse
  

15   Committee thought if there were substantial premiums in the
  

16   market, that was indicative of the either the regulated price
  

17   not being high enough or somebody achieving too much market
  

18   power to the disadvantage of others, and therefore, the
  

19   Secretary should consider terminating the Marketing Order
  

20   because it wasn't effective.
  

21          As we look at the Department's program brochure, the
  

22   Federal Milk Marketing Order program, last updated in 1989, and
  

23   the decisions that followed, more and more, the Department
  

24   recognizes the utility and efficiency of allowing room for
  

25   premiums to work in a market to address changes in supply and
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 1   demand, that setting of fixed price too high would not permit.
  

 2   So that's the last part of your question.  I can't remember the
  

 3   first part anymore.
  

 4      Q.  Nor can I at this point.
  

 5      A.  Okay.  Good.
  

 6       JUDGE CLIFTON:  If I could interrupt, Mr. Miltner, I just
  

 7   want to be sure Mr. Vetne, when Mr. Miltner refers to the
  

 8   Knutson Report, and you refer to the Milk Pricing Advisory
  

 9   Committee Report, you, Mr. Vetne, are talking about them as if
  

10   they are the same report.
  

11       MR. VETNE:  They are, in fact, the same report.
  

12   Ron Knutson was Chairman of the Committee that issued reports
  

13   in 1972 and '73, as Ed Nourse was Chairman of the Committee
  

14   that issued the report in 1962.
  

15       JUDGE CLIFTON:  And I see that you encapsulate that on the
  

16   bottom of page 3 in your footnote 3, but just, again, for the
  

17   record, would you spell this Knutson.
  

18       MR. VETNE:  K-N-U-T-S-O-N.  And Knutson's name is actually
  

19   in the web URL by which the document may be accessed through
  

20   the University of Wisconsin.
  

21       JUDGE CLIFTON:  Thank you.  Mr. Miltner?
  

22   BY MR. MILTNER:
  

23      Q.  And I guess since we're clearing up the record on that
  

24   point, those are the same reports you were referred to your
  

25   previous testimony, and I think we, you or me, or both of us
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 1   referred to them as the Knutson Report then.
  

 2      A.  I think we did.  I think at the part, my prior
  

 3   testimony focused on orderly marketing policy evolution.  I
  

 4   don't think I referred to Part 2 of the Knutson Report at the
  

 5   time.  Part 2 comes into particular play when you are talking
  

 6   about policy for manufactured, milk used to produce
  

 7   manufactured products, something other than the M-W.
  

 8      Q.  Okay.  So let's back off the side path we have
  

 9   travelled down for the past minute or two.
  

10      A.  I'm glad to do that.
  

11      Q.  Do you agree that the purpose of, particularly the
  

12   Class III and Class IV formulas in the Federal Orders, are
  

13   meant to discover the value of milk rather than set a value of
  

14   milk?
  

15      A.  As you phrased the question, I'm not sure I can
  

16   distinguish those two concepts.
  

17      Q.  Okay.  Do you want to answer or should I clarify it?
  

18      A.  And I'll tell you why I can't, then maybe you can ask.
  

19      Q.  Okay.
  

20      A.  Because the formula as it operates seeks to determine a
  

21   commodity value.  And from that commodity value, determine or
  

22   set or fix a milk price that must be paid.  And the difference
  

23   between the commodity value and the milk price is only the make
  

24   allowance, so I think the process both discovers and sets, but
  

25   it is not constrained anyplace where the commodity value is
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 1   actually higher than that discovered by the survey process.
  

 2   So, for example, in New England, far to the East where there's
  

 3   a large population, Class III value may be much higher, but the
  

 4   minimum obligation is only essentially a Midwest Class III
  

 5   blend price.
  

 6      Q.  Returning to the issue of premiums in the
  

 7   Upper Midwest.  Do you have any opinion or observation as to
  

 8   whether the Class III price plus the realized premiums, exceed
  

 9   the Class IV price on a consistent basis?
  

10      A.  Almost always, that's my observation.
  

11      Q.  Yeah.  Okay.
  

12      A.  If my recollection is accurate, that's my observation,
  

13   not just my opinion.  That's what I have seen on paper.
  

14      Q.  And since there is a certain level of competition in
  

15   the Upper Midwest market, would that not suggest that it is
  

16   Class IV which is the residual class, at least in that market?
  

17      A.  No.
  

18      Q.  No?  Why do you reach that conclusion?
  

19      A.  The producer gets the same pool price regardless.
  

20   Okay.  But I admit, I do not know to the extent there is butter
  

21   and powder manufactured there, and there is a small amount of
  

22   NFDM, and quite a bit of butter.  I don't know what those, if,
  

23   what those plants pay in the form of premium equals, exceeds,
  

24   or is less than what cheese companies pay in bidding for milk.
  

25   So if I knew that, I would be able to give a more informed
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 1   response, and maybe that's a good thing to look for.
  

 2      Q.  Doesn't the producer get the same price for a Class I
  

 3   delivery then, as well, as for a Class III delivery or a
  

 4   Class IV delivery?
  

 5      A.  Regulated price?  Yeah, it's identical.  It's
  

 6   identical.  There is some presumed benefit to adjustment by
  

 7   location.  It is ordinarily the case that a cheese or
  

 8   manufacturing plant is close to the major milk production
  

 9   areas, and that distributing plants tend to be closer to the
  

10   cities, so that producer gets a little bit more in the milk
  

11   price, but not enough more to cover the extra transportation
  

12   costs.
  

13      Q.  Okay.  So I'm having a little bit of an issue pulling
  

14   this all together in my head, so help me.
  

15      A.  Okay.  Ask me a leading question.
  

16      Q.  I'll do my best.
  

17      A.  Thank you.
  

18      Q.  You say that we can't look to -- we can't look to the
  

19   Class III and IV prices to determine which is a reserve or a
  

20   residual price, because the producer receives the same either
  

21   way, correct?
  

22      A.  That's correct.  The producer receives the same
  

23   regardless.  In almost every situation, the producer is
  

24   indifferent to whether his or her milk goes Class I, II, III,
  

25   or IV.  So some mechanism must be available, there is, in fact
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 1   in the Upper Midwest, as there is in California, some
  

 2   transportation allowances, and those go to handlers and the
  

 3   handlers decide how they are passed through to producers.  The
  

 4   producers do get higher blend prices by location, but what
  

 5   attracts milk to Class I markets is just as cheese markets,
  

 6   manufacturing plants, as premiums.  And for that purpose, the
  

 7   suppliers in the Upper Midwest have organized to create CMPC
  

 8   pricing, which is a premium mechanism, collected premium
  

 9   mechanism outside of the order structure to get milk to Class I
  

10   plants.  That, combined with performance requirements, which
  

11   mandates certain percentage of milk go to Class I, are the two,
  

12   the carrot and the stick that supply the Class I market, but it
  

13   is not the Class I price that provides the incentive.
  

14      Q.  How would you like the Department to determine which is
  

15   the residual class for milk?
  

16      A.  I don't think they need to.
  

17      Q.  Why or why not?
  

18      A.  I don't think they need to.  Now that we have -- we
  

19   have price formulas, determine an appropriate, observe and find
  

20   an appropriate product price in the market you are looking at,
  

21   prices that are manufactured by processors in that market,
  

22   determine a reasonable make allowance allowing a reasonable
  

23   return on an investment, and milk will flow to those uses.  If
  

24   you don't do that, milk will flow far away just to find a home.
  

25      Q.  Is it possible that in a market with low Class I
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 1   utilization, in a competitive market for cheese or butter or
  

 2   powder, that Class I is actually the residual class?
  

 3      A.  I can imagine that in the future.  I don't see it now.
  

 4   Remember that we're dealing in a market where cheese
  

 5   consumption has grown, cheese value has grown.  And in
  

 6   California, 30 percent of the solids are exported so we have a
  

 7   new demand market and that is exports.
  

 8      Q.  Okay.  Thank you, sir.
  

 9      A.  Thank you.
  

10       JUDGE CLIFTON:  Who next has questions for Mr. Vetne?  I
  

11   would invite redirect.
  

12       MR. ENGLISH:  I have none, your Honor.  I thank my friend
  

13   and my colleague, Mr. Vetne, for his testimony.
  

14       MR. VETNE:  Thank you.
  

15       JUDGE CLIFTON:  Thank you.  And I do as well, Mr. Vetne.
  

16       MR. VETNE:  Thank you, your Honor.
  

17       JUDGE CLIFTON:  You may step down.  I would like a
  

18   ten-minute break before we begin Mr. Blaufuss' testimony; is
  

19   that all right?  I know we just got back from lunch, but let's
  

20   be back and ready to go in ten minutes.  That would be 3:30.
  

21       (Whereupon, a break was taken.)
  

22       JUDGE CLIFTON:  We're back on record at 3:32.  Mr. English?
  

23       MR. ENGLISH:  Thank you, your Honor.  I'm going to have you
  

24   mark a document in a moment, but before you do, and giving
  

25   people plenty of notice, which is to say a few minutes, I,
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 1   during this direct exam, I am going to reach back five weeks in
  

 2   the hearing to a galaxy far, far away, and bring back
  

 3   Exhibit 24, the Central Milk Producers Cooperative, CMPC, price
  

 4   sheets.  And I have a copy here.  And Mr. Blaufuss and I will
  

 5   be going through those as part of his direct at this time.  So
  

 6   I just thought I would let people know that, as we go forward.
  

 7           Could we have it marked, your Honor, as the next
  

 8   exhibit?
  

 9       JUDGE CLIFTON:  Ms. Frisius, will that be Exhibit 130?
  

10       MS. FRISIUS:  Yes.
  

11       JUDGE CLIFTON:  I am marking mine as Exhibit 130.
  

12            (Thereafter, Exhibit Number 130, was
  

13            marked for identification.)
  

14       JUDGE CLIFTON:  And Mr. Blaufuss, you remain sworn.  I
  

15   would like you again to state and spell your name.
  

16       MR. BLAUFUSS:  Rob Blaufuss, B-L-A-U-F-U-S-S.
  

17                       DIRECT EXAMINATION
  

18   BY MR. ENGLISH:
  

19      Q.  All right.  Please, Mr. Blaufuss, proceed with your
  

20   statement that is Exhibit 130, known as your testimony,
  

21   Part 3?
  

22      A.  All right.  As I stated in may earlier testimony, the
  

23   stated goals of the Agricultural Marketing Agreement Act are to
  

24   "Establish and maintain such orderly marketing conditions for
  

25   any agricultural commodity enumerated in Section 8c(2) (the
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 1   section which includes milk) as will provide, in the interests
  

 2   of both producers and consumers, an orderly flow of the supply
  

 3   thereof to market throughout its normal marketing season to
  

 4   avoid unreasonable fluctuations in supplies and price."  It is
  

 5   these goals that have guided U.S. dairy policy since the
  

 6   1930's.  It is also why the Federal Order system has been
  

 7   predicated upon Class I.  While the U.S. dairy industry has
  

 8   rapidly advanced in the decades that have followed, we continue
  

 9   to rely on depression era realities to shape our milk price
  

10   regulations.  In the past decade alone, the U.S. has gone from
  

11   an exporter of last resort, to one where we are exporting
  

12   approximately 15 percent of the total solids produced on an
  

13   annual basis.  Given the current market realities, and
  

14   relationships amongst the different value streams of milk,
  

15   there begs a question, why should Class I milk continue to be
  

16   treated as a special class of milk compared to all other
  

17   classes of milk?  What is the basis in maintaining Class I
  

18   differentials in the "higher of" provision?  The Cooperatives
  

19   have provided absolutely no rationale as to why the current
  

20   Federal Order classified pricing architecture should be
  

21   maintained, especially as it relates to Class I.
  

22          The rationale for assigning Class I as the highest
  

23   value in the pool is largely tied to the historic belief around
  

24   the inelasticity of demand for fluid milk.  Fluid milk has long
  

25   been thought of as a highly inelastic product.  The problem,
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 1   however, is that studies conducted on the subject are decades
  

 2   old and have not been updated to reflect current market
  

 3   conditions.  Fluid milk is no longer just competing against
  

 4   fruit juices and soda, it is also competing against the wide
  

 5   array of other beverages, a great many of which are made to
  

 6   resemble many of the same nutritional characteristics of fluid
  

 7   milk and used for the same purposes; such as for coffee or used
  

 8   on cereal.  I won't sit her today and tell you the price is the
  

 9   only issue currently impacting the fluid milk industry, nor
  

10   will I tell you that fluid milk is significantly, is a
  

11   significantly elastic product.  What I will say is that Dean
  

12   strongly refutes the long-held belief that some of the industry
  

13   still shares, that the price of fluid milk plays no role in
  

14   sales.  While consumers may not notice when the Class I price
  

15   ranges from, say, $12 to $16 per hundredweight, they certainly
  

16   do when that price ranges from $15 to $30 per hundredweight.
  

17           In the October 26th, 2012 Cheese Market News, there was
  

18   an article that discussed a white paper titled, "A Long-Term
  

19   Turnaround for Fluid Milk, Dairy Industry Must Take a Trustee
  

20   Approach.  The white paper quoted in the article was not
  

21   written by Dean Foods, nor was it written by the International
  

22   Dairy Foods Association.  It was, in fact, a Dairy Management,
  

23   Inc., report, with the quotes in the article attributed to
  

24   DMI's CEO, Tom Gallagher.  As stated by Mr. Gallagher, "The
  

25   problem is clear and the solution is even clearer.  Fundamental

5870



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   change in how we handle price and market the product is needed,
  

 2   and it is needed now."  The article later went on to say, "The
  

 3   problem is that each time the cycle occurs, we see more and
  

 4   more consumers leave the category, or buy less milk than they
  

 5   did previously due to price pressures.  But some consumers
  

 6   don't resume purchasing when the price drops back down, so over
  

 7   time, we essentially teach consumers that they can live without
  

 8   milk."  While the article may be three years old, its reality
  

 9   still holds true today.
  

10          The data does not lie on fluid milk demand.  Per capita
  

11   fluid milk consumption in the U.S. has declined from
  

12   approximately 29 gallons in 1975, to 19 gallons in 2013.
  

13   Maintaining a high Class I price through differentials and the
  

14   higher of, does nothing to help drive sales.  In low
  

15   Class I utilization markets, such as California and the
  

16   Upper Midwest, the "higher of" provision is more about price
  

17   enhancement than it is about orderly marketing.  Basing Class I
  

18   off of the Class III would occasionally result in price
  

19   inversions, and where Class II and Class IV could be higher
  

20   than Class I.  Tighter pooling standards would help solve the
  

21   issue, but it also would require adequate shipping
  

22   requirements, an important provision not included in the
  

23   cooperative proposal.  Most Class I handlers have milk supply
  

24   contracts that would keep fluid milk plants supplied during
  

25   times of inversion.  Even if additional money was needed to
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 1   attract milk to Class I, it could be paid by Class I handlers
  

 2   through increased over order premiums.
  

 3           This FMMO promulgation hearing requires more than
  

 4   simply rote recital based, at best, on 1996 data as to the
  

 5   level of any Class I differential.  Especially when the
  

 6   cooperatives propose no performance standards, the basis for
  

 7   any Class I differential in 2015, needs to be proved in the
  

 8   level justified fully.
  

 9      Q.  And you have some end notes that you propose not
  

10   reading into the record, and we're not asking the court
  

11   reporter to type them in, correct?
  

12      A.  Correct.
  

13      Q.  So before I turn to the great joy of discussing central
  

14   milk producers cooperative price announcements, I have just
  

15   have one question on your testimony.  You twice referred to the
  

16   concept of the "higher of" provision.  And while almost all of
  

17   us in the room may know what that is, the record I don't think
  

18   does.  So could you please describe what you mean by the
  

19   "higher of" provision?
  

20      A.  Certainly.  So in any given month, the Class I fluid
  

21   price set by either the higher of the Class III price or the
  

22   Class IV price.  So in those months in which Class III is above
  

23   Class IV, Class III will set the Class I price.  When Class IV
  

24   is higher than Class III, then Class IV will set the Class I
  

25   price.
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 1      Q.  And to be clear, that is based upon the advanced price
  

 2   announcements, correct?
  

 3      A.  Correct.
  

 4      Q.  Okay.  So, your Honor, before I turn to Exhibit 24, I
  

 5   would like to the move admission of Exhibit 130, just so I
  

 6   don't forget.
  

 7       JUDGE CLIFTON:  Does anyone wish to question Mr. Blaufuss
  

 8   about Exhibit 130 before determining whether you have any
  

 9   objections?  No one.  Is there any objection to the admission
  

10   into evidence of Exhibit 130?  There are none.  Exhibit 130 is
  

11   admitted into evidence.
  

12            (Thereafter, Exhibit Number 130, was
  

13            received into evidence.)
  

14   BY MR. ENGLISH:
  

15      Q.  So turning to Exhibit 24, which is the price
  

16   announcements from CMPC from January 1, 2012 through July 15th,
  

17   2015.  I want to first ask, were you the original source of
  

18   what actually was turned in as Exhibit 24, five weeks ago?
  

19      A.  No, I was not.
  

20      Q.  Okay.  But since then have you reviewed the price
  

21   sheets that are Exhibit 24?
  

22      A.  Yeah, they definitely look to be accurate, or at least
  

23   for what I'm used to seeing.
  

24      Q.  In fact, you receive these in your everyday business?
  

25      A.  Correct.
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 1      Q.  And Dean Foods pays for milk based upon these price
  

 2   announcements for its operations in that area of the country?
  

 3      A.  Correct.
  

 4      Q.  Okay.  So I asked, or tried to ask, a previous witness
  

 5   some questions about how the price sheet worked, and I think to
  

 6   is say at least it didn't go very well.  So I would like to ask
  

 7   you to turn to the May 1, 2015, effective May 1, 2015, price
  

 8   sheet, which is the third to the last in this document.  And
  

 9   can you tell us how you, in your job as a Class I handler,
  

10   calculate or use this document to calculate what you are going
  

11   to be charged?  And let's just to do it on a gross basis, if
  

12   that's possible.  And as you go through it, let's clearly
  

13   indicate what number you are starting with and what number you
  

14   end up with.  I guess also people might want to have the June
  

15   announcement out, because the purpose of this is to tie
  

16   together to the bottom left hand corner of the June
  

17   announcement, which lists May 2015 CMPC, minimum pricing
  

18   information.
  

19      A.  All right.  So looking at May, basically how we do it
  

20   is we kind of reverse engineer it.  So we start with the end
  

21   result.  So if we look at the May price sheet, the price for
  

22   Class I would be $21.40 per hundredweight.
  

23      Q.  And that's the number, the large number in the upper
  

24   middle section of the page listed for minimum class prices per
  

25   hundredweight, minimum class prices base zone -- I had it right
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 1   the first time, minimum class prices per hundredweight, right?
  

 2      A.  Correct.
  

 3      Q.  And that's $21.40 right in the middle, correct?
  

 4      A.  That's correct.
  

 5      Q.  Middle upper, okay.  So what happens next?
  

 6      A.  So what we'll do, so there's a processor assessment of
  

 7   20 cents per hundredweight, we're going to subtract that 20
  

 8   cents from the 21.40.
  

 9      Q.  And that's the milk pep assessment?
  

10      A.  Correct.
  

11      Q.  Okay.  And so you are going to subtract 20 cents from
  

12   the 21.40.
  

13      A.  And then we'll also subtract out the Federal Order 30
  

14   administration fee, which is that 3 cents.
  

15      Q.  Okay.  So you subtracted 23 cents so far.
  

16      A.  Correct.  And the next step we'll do, so since the base
  

17   price, the base zone in Chicago, we're going to take off the
  

18   $1.80 differential off that number as well.  So in the base
  

19   zone in that Order, it's going to be $1.80 per hundredweight.
  

20      Q.  Okay.  And that gets you to what?
  

21      A.  If my math's correct, it gets me to $19.37 per
  

22   hundredweight.
  

23      Q.  All right.  So what do you do next?
  

24      A.  We then compare that to what the announced Class I
  

25   price was, or the advanced Class I price, mover price.  So for
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 1   the month of May, I have written down it was $15.83 per
  

 2   hundredweight.
  

 3      Q.  And that doesn't actually appear on the chart, but you
  

 4   go get that from the Market Administrator's information?
  

 5      A.  Correct.  Find that in a lot of different places.
  

 6      Q.  So that takes you to what?
  

 7      A.  So you subtract off the $19.37 from the $15.83 per
  

 8   hundredweight, and that gets you to a gross premium for that
  

 9   month of $3.54 per hundredweight.
  

10      Q.  Now, you just actually subtracted the larger number
  

11   from the smaller number, but it wouldn't matter, you are
  

12   looking at what the difference is between those two numbers,
  

13   correct?
  

14      A.  Correct.
  

15      Q.  So if you take the $3.54, what do you do next?
  

16      A.  So the $3.54 hundredweight is the gross level.  There
  

17   is also some credits that you can earn, should you --
  

18      Q.  And those credits are where, under line 3?
  

19      A.  Under line 3.  So in this case, buyers can earn up to a
  

20   maximum of 20 cents per hundredweight for weekly uniform
  

21   receipts; 45 cents per hundredweight for monthly uniform
  

22   receipts; there's also a 5 cent at the end of the year if you
  

23   receive, I guess they will call uniform receipts over the
  

24   twelve months, but for purposes of this month you are not going
  

25   to include that.  And then there's also if you, buyers can earn
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 1   a credit of 12 cents per hundredweight on milk purchased on the
  

 2   basis of farm weights and tests, and producer butterfat tests.
  

 3      Q.  And we'll come back to what that all means but, if you
  

 4   get all those credits, it takes you down to what?
  

 5      A.  My math has it at $2.77 per hundredweight.
  

 6      Q.  And if you compare that to the June sheet showing the
  

 7   May price, that actually is $2.78?
  

 8      A.  Yeah, I suspect there's some kind of rounding somewhere
  

 9   in the numbers that I'm not picking up, but I have looked at a
  

10   few different months and I have been a penny under in all but
  

11   one of them, and the other one I was spot on.
  

12      Q.  Okay.  Now, going back to the credits.  Is that
  

13   something that everybody gets?
  

14      A.  As I have been told by those in Dean who are directly
  

15   working with this on a day in, day out basis, it's not our
  

16   belief that these uniform receipts are a hundred percent
  

17   received.  I don't believe we do, and I don't believe a lot of
  

18   Class I handlers in the area do, but we will certainly earn at
  

19   least a portion of those credits.
  

20      Q.  Okay.  So the bottom line is that when you also have in
  

21   your possession the Market Administrator's announcement for the
  

22   advanced Class Price, Class I price, you can, taking the
  

23   original number of $21.40, subtracting the processor assessment
  

24   of 20 cents, subtracting the 3 cents for the Market
  

25   Administrator, subtracting the Class I --
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 1      A.  Base differential.
  

 2      Q.  -- base differential of $1.80, then subtracting the --
  

 3      A.  The actual Class I mover price.
  

 4      Q.  -- the mover price and the credits, you can get to the
  

 5   number that's shown in the left hand column within a penny,
  

 6   correct?
  

 7      A.  Correct.
  

 8      Q.  All right.  And again, this is something that you are
  

 9   responsible for and you review these sheets regularly,
  

10   correct?
  

11      A.  Correct.  I monitor them from time to time when
  

12   different projects come up.
  

13      Q.  Your Honor, at this time I move admission of
  

14   Exhibit 24.  The point of this was that it wasn't admitted
  

15   earlier.
  

16       JUDGE CLIFTON:  Does anyone wish to question this witness
  

17   before you determine whether you have any objection?  No one.
  

18   Are there any objections to the admission into evidence of
  

19   Exhibit 24?  There are none.  Exhibit 24 is admitted into
  

20   evidence.
  

21            (Thereafter, Exhibit Number 24, was
  

22            received into evidence.)
  

23       MR. ENGLISH:  And, your Honor, the witness is now available
  

24   for further examination.
  

25       JUDGE CLIFTON:  Who will begin with questions of
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 1   Mr. Blaufuss?  Mr. Beshore?  Thank you.
  

 2       MR. BESHORE:  I think my hand or my name comes up by
  

 3   default, one or the other.
  

 4       JUDGE CLIFTON:  You know, I really appreciate it.  It is
  

 5   not easy to be the first to cross-examine.  You have just
  

 6   gotten the testimony, and I appreciate very much your being
  

 7   willing.
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. BESHORE:
  

10      Q.  Thank you.  Marvin Beshore.
  

11          Good afternoon, Mr. Blaufuss.
  

12      A.  Good afternoon.
  

13      Q.  Let's look at Exhibit 24 real quick first.  And stay
  

14   with the May 1 announcement which you went through with -- the
  

15   May 1 announcement which you went through with, in part, with
  

16   Mr. English.
  

17           Would you look at notes, I don't know, notes (7) (8)
  

18   in the middle of the page where there are, you know, additional
  

19   details with respect to the applicable prices.  And just for
  

20   the hearing record, and so we can have the context for the
  

21   discussion, read number 7.
  

22      A.  Number 7:  "Effective February 1, 2008, milk from any
  

23   source for which CMPC is the authorized marketing agent, shall
  

24   be eligible to receive a 90 cent per hundredweight credit for
  

25   all non-affidavit Class I milk ordered and received."
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 1      Q.  Okay.  And let's go ahead and read number 8, also.
  

 2      A.  Number 8:  "Effective March 1, 2012, affidavit milk
  

 3   from any source for which CMPC is the authorized marketing
  

 4   agent, shall be charged 75 cents per hundredweight on all plant
  

 5   production or plant bulk sales of Class II, III, or IV milk
  

 6   that is either labeled or marketed as affidavit milk."
  

 7      Q.  Okay.  So both (7) and (8) refer to affidavit milk or
  

 8   non-affidavit milk, and can you tell us what that is?  Do you
  

 9   know what that refers to?
  

10      A.  I believe that refers to rBST or rBST free milk.
  

11      Q.  And affidavit is, referring to that milk as affidavit,
  

12   can you explain that, do you know why it is described that
  

13   way?
  

14      A.  I don't.  I mean, I know generally that affidavit or
  

15   non-affidavit means rBST free.
  

16      Q.  And just to get the, you know, the colloquial in
  

17   essence, or the industry term, if it is affidavit milk it would
  

18   be your understanding that that is milk that is for which the
  

19   buyer is assured comes from cows not treated with rBST?
  

20      A.  I believe that to be true, yes.
  

21      Q.  Okay.  So non-affidavit milk would be then, milk from
  

22   farms where the farmer, the dairy farmer, has not certified
  

23   that he has not used rBST?
  

24      A.  I think that's true.  I think we backed into the right.
  

25      Q.  I think we did also, and it -- it's kind of like, you
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 1   know, it costs you 90 cents, or you get a credit, on number 7
  

 2   you get a credit of 90 cents per hundredweight if you buy
  

 3   non-affidavit milk, right?
  

 4      A.  I believe that's what the sheet says.
  

 5      Q.  Okay.  Does Dean Foods ever buy non-affidavit milk?
  

 6      A.  I don't know.
  

 7      Q.  Okay.  Sometimes referred to as conventional, it's not
  

 8   on this milk sheet, but I guess is that also used, conventional
  

 9   milk meaning being from sources that are, you don't know
  

10   whether rBST has been used or not, but it's not certified to be
  

11   rBST free?
  

12      A.  I don't know if our entire system is rBST free.  I
  

13   would hate to sit up here and tell you something that's not
  

14   true.  I believe the vast majority, I don't know if we entirely
  

15   have no BST in the system.
  

16      Q.  Okay.  In any event, and my point is not to determine
  

17   whether you ever buy one or other, but in terms of this price
  

18   sheet, when you got to the point of $2.77, that was assuming
  

19   that it is affidavit milk, correct?
  

20      A.  Would you ask that question again, please?
  

21      Q.  Okay.  Let me get at it another way.  The numbers, the
  

22   parenthetical numbers in the middle here, generally are
  

23   conditions or qualifications with respect to the the price, the
  

24   announced $21.40 price, correct?
  

25      A.  Correct.
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 1      Q.  And the uniform, the receiving credits which you
  

 2   described in response to Mr. English, are showing number 3
  

 3   there, correct?
  

 4      A.  Correct.
  

 5      Q.  And they are described as credits, meaning that they
  

 6   would come off of the top line price that you started with
  

 7   when you described, the number from which you backed down, I
  

 8   guess, correct?
  

 9      A.  Correct.  And they are included when it says the
  

10   minimum class prices based zone, they tied parenthetical 3
  

11   which shows the credits.
  

12      Q.  Okay.  So you showed how a number -- a number of items
  

13   come off of that in your analysis, and you get down to a
  

14   premium of $2.77.  And so my question is, the 7, if you were
  

15   going to get, if you were going to order non-affidavit milk,
  

16   you would get an additional 90 cent credit or a credit off that
  

17   $2.77, would you not?
  

18      A.  I believe that to be true just from reading number 7
  

19   here.
  

20      Q.  Okay.  And then number 8 I think is meant to indicate
  

21   that if the plant resells milk that it has purchased from CMPC
  

22   sources and labels it or markets it as affidavit milk, you
  

23   will, there will be a charge for that; is that your
  

24   understanding?
  

25      A.  I believe that to be true.
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 1      Q.  Okay.  Okay.  So the 90 cents, the $2.77, then, would
  

 2   include 90 cents for rBST, for the rBST free affidavit.  So
  

 3   that if you, if a plant buying from CMPC sources were
  

 4   purchasing just straight conventional milk, the price would be
  

 5   90 cents per hundredweight, less than $2.77 or $1.87?
  

 6      A.  From reading bullet 7, I would believe that to be true.
  

 7      Q.  Very good.
  

 8       JUDGE CLIFTON:  And just for the record, would you tell us,
  

 9   Mr. Blaufuss, how rBST looks?  Where the capital letters are?
  

10       MR. BLAUFUSS:  I believe lower case rBST.
  

11       JUDGE CLIFTON:  Thank you.  And I know there's more than
  

12   one way to do it, is it possible that the only capital letter
  

13   is the B?
  

14       MR. BLAUFUSS:  I think I have only seen it where the R is
  

15   the lower case, everything else is capitalized.
  

16       JUDGE CLIFTON:  Okay.  I need help with this.  I always
  

17   forget how it is, because it's odd.  Mr. English, would you
  

18   help me here with this?
  

19       MR. BESHORE:  I think your witness is correct.
  

20       MR. ENGLISH:  I think he's correct.  And having litigated
  

21   to the 6th Circuit, it is rBST, and I don't propose to say what
  

22   it is, because I don't want to spell it this afternoon.
  

23       JUDGE CLIFTON:  So all the letters are capital but the r?
  

24   Okay.  Well, I have seen it more than one way, but we'll use
  

25   that for this, unless somebody else wants to give me an

5883



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   alternative.  Okay.  We'll go with this, for now.  In any
  

 2   event, everyone will know what it means, because it starts with
  

 3   a small letter, everything else is capital.  All right.
  

 4           And just for the record, when you are talking, both of
  

 5   you mentioned the term 277 you were talking about $2.77?  Is
  

 6   that correct?
  

 7       MR. BESHORE:  yes.
  

 8       MR. BLAUFUSS:  Yes.
  

 9       JUDGE CLIFTON:  Very good.  Mr. Beshore.
  

10   BY MR. BESHORE:
  

11      Q.  Thank you.  Now, in addition to these various
  

12   enumerated prices and credits on, that we have discussed on
  

13   Exhibit 24, the May 2015 announcement, if you look further to
  

14   the bottom, Area 2, and under the subheading Area 2 and Area 3,
  

15   are there additional credits that a buyer may be entitled to
  

16   off the premiums that has been, that we have detailed thus far?
  

17      A.  Yes.  So if you look at Area 2 and Area 3, they do
  

18   mention credits issued on Class II sales that go into different
  

19   areas.
  

20      Q.  Okay.
  

21      A.  Outside of just the general area.
  

22      Q.  Okay.  Are there -- are there also credits right above
  

23   Area 2, competitive credits on Class I sales in certain areas?
  

24      A.  Yes, that's what it states.
  

25      Q.  Okay.  So the purchaser, the Class I dairy purchasing
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 1   from CMPC or pursuant to the CMPC price announcement from CMPC
  

 2   authorized sources, their aggregate net price for the month
  

 3   over order, over the minimum regulated order, would be the
  

 4   product of all these various charges and credits that are
  

 5   reflected in the price announcement.
  

 6      A.  Correct.  So how I tend to think about it is, the
  

 7   number I walk through is kind of the general base, but if you
  

 8   are going to sell into certain regions, you are going to have,
  

 9   as it states here, some credits.
  

10      Q.  Right.  If you were to buy conventional non-RBST free
  

11   milk, you would have that 90 cent credit on all your Class I?
  

12      A.  That's what it states on this document.
  

13      Q.  Okay.  So let's, I think I'm done with Exhibit 24.
  

14   Let's go to your testimony here on Blaufuss, Part 3, which the
  

15   number for which I didn't note.
  

16       JUDGE CLIFTON:  Oh, yes, 130.
  

17       MR. BESHORE:  Thank you.
  

18       JUDGE CLIFTON:  You're welcome.
  

19   BY MR. BESHORE:
  

20      Q.  In the first full paragraph, the first sentence, you
  

21   quote at length from the Agricultural Marketing Agreement Act.
  

22   I don't want to read that quote, but the second sentence after
  

23   that you state, "it is also why the Federal Order system has
  

24   been predicated upon Class I."  It, referencing the long quoted
  

25   part of the statute, I take it; is that correct?
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 1      A.  Correct.  In my general belief, and I think the belief
  

 2   of the quote that I have from Mr. Hatamiya, that the
  

 3   Federal Orders are, their goal is to ensure an adequate supply
  

 4   of fluid milk to fluid processors.
  

 5      Q.  So, you are, it refers to that quote.  I want you to
  

 6   tell me what words in that quote you are referring to when you
  

 7   say, "it is why the Federal Order system has been predicated
  

 8   upon Class I."
  

 9      A.  It is my belief, so if you look at the line "as will
  

10   provide in the interest of producers and consumers an orderly
  

11   flow of supply," I believe that line to be a supply of milk to
  

12   fluid processors.
  

13      Q.  Okay.  And which words there tell you that it is an,
  

14   only relates to a supply to fluid processors?  Which words?
  

15      A.  In that line, there is nothing that specifically calls
  

16   it out.  It is my general belief, and I think the belief of
  

17   others, maybe perhaps not Proponents of Proposal 1, that the
  

18   goal of the Federal Order system is for ensuring an adequate
  

19   supply to fluid milk processors.
  

20      Q.  Okay.  Are there any other words other than that clause
  

21   there, that you believe that belief is, that you understand
  

22   that belief to be premised upon?
  

23      A.  Not in that quote.
  

24      Q.  Okay.  Now, with respect to "higher of" pricing.  Are
  

25   you -- price inversions are not a very orderly circumstance in
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 1   the system, would you agree?
  

 2      A.  I think we have, in a lot of cases, for fluid plants
  

 3   milk supply agreements with suppliers, and I generally think
  

 4   that absent a "higher of" provision, I think there's a
  

 5   mechanism in terms of an unregulated price that would make both
  

 6   parties or make the suppliers whole.
  

 7      Q.  Okay.  So I understand that you feel you could hold
  

 8   your suppliers to delivering Class I, even if Class I is lower
  

 9   than Class II or Class III or Class IV, correct?
  

10      A.  I think you have to pay a competitive price in the
  

11   market to get milk into your plants.  Whether or not that is a
  

12   regulated price or an unregulated price, it is kind of where
  

13   you sit in the chain of where you think those dollars should be
  

14   generated.
  

15      Q.  Okay.  And you are satisfied to work either way?
  

16      A.  I don't know what you mean by that question.
  

17      Q.  Well, to either get your milk through the higher
  

18   regulated price or through the marketplace price of over order
  

19   prices?
  

20      A.  I think we have to pay a competitive price to get milk
  

21   into our plants.
  

22      Q.  Okay.  So let me get back to the question that I posed
  

23   to start this.  Isn't it, aren't price inversions, in essence,
  

24   a disorderly condition in a classified price system in the
  

25   Federal Order system?
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 1      A.  You know, I know this issue came up during Federal
  

 2   Order Reform, and that was one of the rationales given.
  

 3   Whether or not they said it would cause disorder in the market,
  

 4   I don't know.
  

 5      Q.  Okay.  But that was one of the rationales for the
  

 6   higher, so-called "higher of" use for the base for Class I
  

 7   prices?
  

 8      A.  I believe at that time when they were putting that in
  

 9   place, that was one of the rationale.
  

10      Q.  Okay.
  

11      A.  Whether or not they stated it was because of disorderly
  

12   conditions, I don't know, but there were multiple plants put
  

13   forward to price Class I milk, and that's the one the
  

14   Department ultimately went with.
  

15      Q.  Set aside whether we attach to it the weighted term
  

16   disorderly, it was one of the conditions that was, upon which
  

17   the "higher of" was based in the Reform Decision, correct?
  

18      A.  It was one of the concerns of the Department.
  

19      Q.  Right.  And so if you go away from that, it would be
  

20   even more of a concern, correct?  That is, it's likely that
  

21   there will be more price inversions if there's not a higher of
  

22   basis for Class I prices, isn't that just a fact?
  

23      A.  I'm not sure that I can accurately predict the future
  

24   and say Class III is going drive it all the time, Class IV is
  

25   going to drive it all the time.  The market factor is going to

5888



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   dictate whether or not there will be inversions.  If there's
  

 2   Class III becomes the driver and cheese prices stay high
  

 3   relative to powder, I can't say one way or the other that you
  

 4   are going to have compared to the last three years, will have
  

 5   more inversions.
  

 6      Q.  Okay.  So are you advocating going off the higher of?
  

 7      A.  In this concept, what I'm talking about in this is
  

 8   basically, look, in Proponents of Proposal 1 have basically
  

 9   stated that they are just going to go along with what's in the
  

10   books, and what USDA has set, or what the Federal Order Reform
  

11   set, is how we price milk in the U.S.
  

12      Q.  You mean, adopt the existing national grid?
  

13      A.  Correct.  And what I'm asking here, we look at the way
  

14   Class I fluid sales have declined, the extreme volatility in
  

15   the industry, and just the general sense that the higher of
  

16   provision completely, for the most part, severely limits our
  

17   ability to hedge Class I milk.  So we look at all other classes
  

18   of milk, be it II, III or IV.  You know, there's adequate and
  

19   fairly strong ways of hedging those input prices.  For Class I,
  

20   from an internal perspective, the basis risk between what that
  

21   higher of provision severely limits our ability to hedge the
  

22   Class I volume effectively.
  

23      Q.  Well, you have the same ability to hedge Class III and
  

24   IV as the California dairy farmers do to hedge III and IV,
  

25   don't you?
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 1      A.  Well, we're not really hedging Class III or Class IV,
  

 2   we're predominantly a Class I processor.
  

 3      Q.  But that's your basis risk.  If you are talking about
  

 4   hedging Class I, the basis risk is whether it is going to be
  

 5   Class III or Class IV, correct?
  

 6      A.  I haven't looked at the basis between California
  

 7   hedging on III and IV basis, because that's not something we
  

 8   look at as a Class I processor.
  

 9      Q.  But haven't you been here for this hearing?
  

10      A.  I have.
  

11      Q.  Haven't you heard the witnesses from your group say
  

12   that California producers ought to be able to blend their
  

13   futures instruments between III and IV and have a nice hedge
  

14   for their milk price?
  

15      A.  I know there was a discussion, but I don't know that I
  

16   can recite it verbatim.
  

17      Q.  Okay.
  

18      A.  It is all in the hearing record, so --
  

19      Q.  Are you -- but are you advocating an abandonment of the
  

20   higher of for Class I?
  

21      A.  I think since we're in a promulgation hearing, I think
  

22   the Proponents of Proposal 1, it is their job, and propose why
  

23   the rationale for maintaining it the way it is today.  I want
  

24   the discussion of is there a better way to price Class I milk?
  

25   It is differentials, is it the higher of, is that what attracts
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 1   milk to Class I, or is it the premiums?  You know, we haven't
  

 2   had a discussion.  We basically just say, yep, what was decided
  

 3   in Federal Order Reform still fits today.  And my point of
  

 4   this, I think there should be a discussion, we're promulgating
  

 5   a Federal Order, and I think there should be a discussion on
  

 6   what is the right way to price milk.
  

 7      Q.  And what's your recommendation with respect to whether
  

 8   the higher of should be used for Class I?
  

 9      A.  I don't know that I have approval to get into what
  

10   Dean's Federal Order Reform.
  

11      Q.  I thought that's why you were here to testify.
  

12      A.  Well, is this a Federal Order Reform hearing, or, I
  

13   mean.
  

14      Q.  It is a Federal Order hearing.  Okay.  So you don't
  

15   have a position to testify to with respect to that?
  

16      A.  Not today, no.
  

17      Q.  Thank you.  That's all I have.
  

18       JUDGE CLIFTON:  Who next has questions for Mr. Blaufuss?
  

19   Ms. Taylor?
  

20                        CROSS-EXAMINATION
  

21   BY MS. TAYLOR:
  

22      Q.  Erin Taylor with USDA.
  

23          Good afternoon, Mr. Blaufuss.
  

24      A.  Good afternoon.
  

25      Q.  A few just questions that relate to the conversation
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 1   you just had with Mr. Beshore.
  

 2          So you are here not necessarily testifying on the
  

 3   position of the Dairy Institute, but solely on Dean Foods.  And
  

 4   Dean Foods doesn't have a position, necessarily right now, on
  

 5   what should be the alternative to the higher of?
  

 6      A.  I think we're a part of a coalition, and at the end of
  

 7   the day we came together as a group with a proposal that works
  

 8   for all.  And you know, there's enough in the proposal that
  

 9   made us comfortable with being able to attract, ensure and
  

10   attract an adequate supply to Class I.
  

11          If I'm just putting my Dean Foods hat on, what I have
  

12   talked to on the Federal Order pricing, you know, that
  

13   certainly would have been more of a discussion piece.
  

14      Q.  And the coalition and the Dairy Institute's position in
  

15   their Proposal 2 is still going forward with the higher of to
  

16   price Class I milk?
  

17      A.  That's what's in our proposal.
  

18      Q.  Okay.  Your statement talks about the Class I
  

19   differential and the national price grid and how you don't
  

20   think that the cooperatives have supported the, provided an
  

21   adequate support for why we should just adopt the differentials
  

22   for California; is that correct?
  

23      A.  I think that's correct.  I mean, we're basing, I
  

24   believe as Mr. Schad's testimony that talked about the
  

25   timeframe of when this data came about, and we're talking data
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 1   from the mid to late '90's.  I think if we're going to talk
  

 2   about updating the price surface, I would like data to be less
  

 3   than, call it 15 to 16 years old.
  

 4      Q.  The differentials in Proposal 2, are they still the
  

 5   same, though, as what's in Proposal 1?
  

 6      A.  I believe so.
  

 7      Q.  So your, the Institute's position now would be that for
  

 8   now you are supporting the current differentials and you would
  

 9   elude to in the future perhaps some change to what they maybe
  

10   should be?
  

11       MR. ENGLISH:  Your Honor, if I may, Chip English.  You
  

12   know, obviously we had to put a proposal together.  I think as
  

13   I indicated in my opening statement, you know, we think that
  

14   things have to be proved.
  

15       MR. BESHORE:  That's not an objection, your Honor,
  

16       MR. ENGLISH:  This is an explanation of counsel for the
  

17   position of the Dairy Institute of California, which I think is
  

18   entirely appropriate, given the fact that the question goes to
  

19   that.  So I ask for permission to be able to give a statement
  

20   of what the Dairy Institute of California's position is.
  

21       JUDGE CLIFTON:  I will allow you to do that after the
  

22   examination of this witness is complete.
  

23       MR. ENGLISH:  All right.
  

24   BY MS. TAYLOR:
  

25      Q.  And I'll explain why I'm questioning what I'm
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 1   questioning.  I'm just trying, for the record, to be clear
  

 2   about -- you know, you are up here and presenting testimony on
  

 3   why you don't think necessarily the differentials have been
  

 4   supported, and why maybe the higher of is not the way to go.
  

 5   As I read it, you think maybe Class I should be priced off of
  

 6   Class III, and if there's a price inversion in that given
  

 7   month, then premiums will take over and get that milk to
  

 8   Class I if necessary; is that correct?
  

 9      A.  I would generally agree with that.  If I understand
  

10   your question, yes.
  

11      Q.  I probably talked too fast, my mom tells me not to do
  

12   that.  So I'm just trying to, just generally for the record, so
  

13   when we go back, when we come back and have to read through the
  

14   testimony back in DC, and remember what we heard five months
  

15   ago, and summarize just generally what you are up here
  

16   testifying to, that's it.  I'm not trying to get any kind of
  

17   "gotcha" questions, it's just generally that, is what I'm
  

18   looking for.  So I don't know if that's clears it up for
  

19   Mr. English anymore.
  

20           I really don't have any other, any other questions.
  

21       JUDGE CLIFTON:  Mr. Blaufuss, are you asking that everyone
  

22   begin to reconsider some of these basic presumptions for some
  

23   future national rule making hearing?  Is that part of why
  

24   you're not limiting this document to the Proposal Number 2?
  

25       MR. BLAUFUSS:  No, I don't think I'm trying to foreshadow a
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 1   national hearing on this.  My point is, Mr. English had stated
  

 2   in his opening statement, I believe, all those weeks ago now,
  

 3   you know, nothing can be assumed and nothing is to be given.  I
  

 4   think you have to defend the position, defend why maintaining
  

 5   the status quo as it relates to pricing is how we should go.
  

 6   And that's what, my point of this testimony was trying to get
  

 7   at.
  

 8       JUDGE CLIFTON:  All right.  Do you have some uncertainty as
  

 9   to whether Proposal Number 2 is identical to Proposal Number 1
  

10   with regard to differentials?
  

11       MR. BLAUFUSS:  I believe they are the same, but I don't
  

12   have the proposals sitting in front of me.  I believe they
  

13   maintain the same Class I differentials.
  

14       JUDGE CLIFTON:  All right.
  

15       MR. BLAUFUSS:  Proposal 2 versus Proposal 1.
  

16       JUDGE CLIFTON:  All right.  Who next has questions for
  

17   Mr. Blaufuss?  Mr. Beshore?
  

18                        CROSS-EXAMINATION
  

19   BY MR. BESHORE:
  

20      Q.  Marvin Beshore.  I apologize, just one question on the
  

21   CMPC Exhibit 24 that I didn't get to.  And it just relates to
  

22   the scope of the proposal or of the document, the price
  

23   announcement.  The Class I prices there, of course, only apply
  

24   to Class I, which is roughly ten percent or so in the Order 30,
  

25   correct?
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 1      A.  The premium that I went through is Class I only.
  

 2      Q.  Right.
  

 3      A.  The premiums tied with the mover.
  

 4      Q.  Right.  So it only, if it were to apply to all the milk
  

 5   in the market, it would only apply to roughly ten percent or
  

 6   whatever the Class I utilization is that month, correct?
  

 7      A.  I would assume it to be that premium to attach to
  

 8   whatever the Class I volume is, that the CMPC handles.
  

 9      Q.  And, in fact, CMPC only represents basically the old
  

10   Order 30 side of the current Order 30, which is much larger
  

11   than, which is a merger or a combination of multiple Orders
  

12   resulting from Federal Order Reform, correct?
  

13      A.  I'll be honest, I don't know.  I don't know how much of
  

14   an area it encompasses.
  

15      Q.  Okay.  So -- okay.  So you don't know what portion of
  

16   the Federal Order 30 the CMPC Price Announcement relates to?
  

17      A.  I don't.
  

18      Q.  Okay.  Very good.  Thank you.
  

19       JUDGE CLIFTON:  Another complication.  Ms. Taylor.
  

20   Ms. May.
  

21                        CROSS-EXAMINATION
  

22   BY MS. MAY:
  

23      Q.  Actually, it's Ms. May.  I have a question about your
  

24   statement on, toward the bottom of the second page.  In your
  

25   last paragraph there it says "maintaining a high Class I price
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 1   through differentials and the "higher of" does nothing to help
  

 2   drive sales."  My question is, do you believe that it is the
  

 3   role of the federal Marketing Orders to help drive sales
  

 4   somehow?
  

 5      A.  No.  I think my point with that is, if you are always
  

 6   setting Class I as the highest value, which is in a given month
  

 7   is typically the case, so if you have the higher of and the
  

 8   Class I differentials, you are setting a high Class I price
  

 9   relative to the other classes of milk, and I'm of the belief
  

10   that milk is not a highly inelastic product.  I still think it
  

11   is inelastic, but not highly.  I think if you have the highest
  

12   price in the market, and the way that we have had the
  

13   volatility in say the last two or three years, I think that's
  

14   impacted sales.
  

15      Q.  Okay.  So would you have a suggestion for an
  

16   alternative?
  

17      A.  I don't know that I'm here to testify to the
  

18   alternative.  We certainly have some company opinions, but I
  

19   don't, I'm not at liberty to discuss internal discussions at
  

20   this point.
  

21      Q.  Which is probably appropriate, I was just curious.
  

22   Thank you.
  

23       JUDGE CLIFTON:  Who else has questions for Mr. Blaufuss
  

24   before I invite redirect?  No one.  Mr. English?  Redirect?
  

25   /////
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 1                      REDIRECT EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3      Q.  Let me see if I can do this through asking
  

 4   Mr. Blaufuss.
  

 5          So the Dairy Institute put in a complete proposal for
  

 6   all provisions, correct?
  

 7      A.  Correct.
  

 8      Q.  Okay.  But just because we put in a section, does not
  

 9   mean that we have decided to put in testimony to support that
  

10   section, correct?
  

11      A.  Correct.
  

12      Q.  Okay.  That's it.
  

13       JUDGE CLIFTON:  Ms. Taylor?
  

14       MS. TAYLOR:  Erin Taylor.  So just so we're clear going
  

15   forward, then, there's not going to be a witness from the
  

16   Institute to talk about the Class I differentials that you all
  

17   have proposed?
  

18       MR. ENGLISH:  There will be not a witness from the Dairy
  

19   Institute of California to support Class I differentials.
  

20       MS. TAYLOR:  Okay.
  

21       JUDGE CLIFTON:  Are there any other questions for
  

22   Mr. Blaufuss?
  

23       MR. ENGLISH:  I have something for you, your Honor.
  

24       JUDGE CLIFTON:  All right.
  

25       MR. ENGLISH:  Since you expressed an interest, but I wanted
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 1   make sure that I didn't misspell it.  Recombinant bovine
  

 2   somatotropin, rBST.  R-E-C-O-M-B-I-N-A-N-T.  Next word Bovine,
  

 3   B-O-V-I-N-E.  Last word is somatotropin,
  

 4   S-O-M-A-T-O-T-R-O-P-I-N.
  

 5           Bovine Somatotropin, or BST, occurs naturally in cows.
  

 6   The recombinant or synthetic version is what is treated, and
  

 7   that's why it is lower case "r" and in capital BST.
  

 8       JUDGE CLIFTON:  Okay.  But somatotropin is all one word,
  

 9   right?
  

10       MR. ENGLISH:  Yes, it is.
  

11       JUDGE CLIFTON:  But it has a capital S and a capital T?
  

12       MR. ENGLISH:  Yes, ma'am.  I didn't do it.
  

13       JUDGE CLIFTON:  All right.  So I'll pay more attention to
  

14   labels next time I'm in the store.
  

15       MR. ENGLISH:  And if we're done with Mr. Blaufuss, I do
  

16   have one more witness.
  

17       JUDGE CLIFTON:  Oh, now this is good news.  We're making
  

18   more progress than I had thought.
  

19           Thank you, Mr. Blaufuss, you may step down.
  

20       MR. ENGLISH:  I am bringing back Mr. Zolin for Part 5.
  

21       JUDGE CLIFTON:  This is the testimony of Mr. Alan Zolin.
  

22   Ms. Frisius, I'm assuming that the testimony would be
  

23   Exhibit 131.
  

24       MS. FRISIUS:  That's correct.
  

25       JUDGE CLIFTON:  And that the exhibits to the testimony
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 1   would be Exhibit 132.
  

 2           (Thereafter, Exhibit Numbers 131 and 132,
  

 3            were marked for identification.)
  

 4       JUDGE CLIFTON:  Mr. Zolin, you remain sworn.  Would you
  

 5   again state and spell your name?
  

 6       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N.
  

 7       JUDGE CLIFTON:  Thank you.  Mr. English, you may proceed.
  

 8                       DIRECT EXAMINATION
  

 9   BY MR. ENGLISH:
  

10      Q.  Thank you, your Honor.
  

11          Mr. Zolin, would you read your Exhibit 131, which is
  

12   Testimony of Alan Zolin, Part 5?
  

13      A.  Yes, I will.  But I would like to start first by
  

14   clearing up a question I think I just heard with Rob up here.
  

15   I already testified in support of the general 1000 provisions
  

16   for Dairy Institute.  The section I'm going to be speaking
  

17   about now is part of that Section 1000, it's the non-member
  

18   deduction, is the way I refer to it.  I'm specifically
  

19   testifying for Hilmar Cheese Company on this issue.
  

20           So with that, I'll read my testimony.
  

21           My name is Alan Zolin.  I have been retained by Hilmar
  

22   Cheese Company (HCC) to work with Dairy Institute of California
  

23   (DIC) to develop an alternative proposal to Cooperative
  

24   Proposal 1.  I have worked with a task force made up of a
  

25   number of representatives --
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 1      Q.  You are going a little too fast, I think.  You were
  

 2   starting to speed up.  And the court reporter agrees with me.
  

 3      A.  I want to finish at least one thing today.
  

 4           I have worked with a task force made up of a number of
  

 5   representatives from DIC member companies in order to develop
  

 6   and submit Proposal 2.
  

 7   Description of Proposal 2 Deduction for Marketing Assessment
  

 8           In Proposal 2, DIC has proposed to adopt the
  

 9   Section 1000.86 language for the deduction for marketing
  

10   services.  Mr. Mykrantz provided testimony on the operational
  

11   aspects of the provision and what services are provided by the
  

12   Market Administrator (MA) for non-member producers.  Basically,
  

13   the MA provides market information and dairy industry news to
  

14   non-member producers.  The MA also provides the verification of
  

15   the component tests that is utilized in the payment of
  

16   non-member producers.
  

17   Description of HCC Producer Information and General Background
  

18           HCC is the largest buyer of non-member milk in the
  

19   state of California.  As a farmer-owned company, HCC has
  

20   developed extensive market information tools for the direct
  

21   shipper to help run their dairy business.  I have included the
  

22   screen shots of the HCC producer services website.  These
  

23   screen shots are meant as an example of the type of information
  

24   that is provided to the direct shipper (and the owners as
  

25   well).  HCC provides numerous web site links to public
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 1   information sites.  These links include, I'm sorry, these
  

 2   include links to the CME website, the Cheese Market News
  

 3   website, Dairy Market News website, (publication from USDA),
  

 4   etcetera.
  

 5           HCC produces a monthly newsletter called Producer
  

 6   Connection that provides both HCC specific information and
  

 7   general industry information to the direct shippers.  This HCC
  

 8   specific information would include quality award winners,
  

 9   cheese yield award winners, news about the Turlock, California
  

10   powder plant, producer annual meeting location luncheons, and
  

11   details about specific pricing programs that HCC offers to its
  

12   direct shippers.  The general market information would be, for
  

13   example, information about the FMMO hearing in California.  The
  

14   producer connection is posted to the HCC website.  It is mailed
  

15   to every direct shipper through the USPS and faxed to every
  

16   direct shipper that has a fax machine.
  

17           I would like to break away from my written testimony.
  

18   It was brought to my attention that also there's a weekly
  

19   publication that Hilmar puts out and does the exact same thing.
  

20   It is mailed, it's faxed, and it's put up on the website.  And
  

21   I believe it's called Weekly Dairy Facts.
  

22           At this time I would like to turn to the exhibit and
  

23   just walk through the three or four pages that I have on that
  

24   exhibit.
  

25           Page 1 of the exhibit is a screen shot of the Producer
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 1   Services home page.  And going across the top, you can see
  

 2   there's a tab for resources, a tab for news, a tab for risk
  

 3   management programs, and a tab to contact the milk team.  This
  

 4   would be the team of Hilmar employees that work directly with
  

 5   the direct shippers.
  

 6           Down the left hand side of the home page under the
  

 7   column that's headed producer services, you would have Daily
  

 8   Market updates, that would be links to the CME website, as well
  

 9   as the Dairy Market News website.  Obviously, the next one
  

10   down, Hilmar Producer Connection, that's the newsletter that is
  

11   specific to the producers in California.  The Dalhart Producer
  

12   Connection would be specific to the Dalhart producers.  The
  

13   producer handbook for both locations would deal with quality
  

14   information, and basically the terms of agreement between
  

15   Hilmar and the direct shipper.  A market basket premium
  

16   calculator, where the individual farmer can go in, and based on
  

17   his components and quality, calculate what his pay price will
  

18   be from Hilmar for both the California market and the Texas
  

19   market.  Different farm maintenance information, and then again
  

20   a tab for Ask the Milk Team.  Also on the website, as we look
  

21   at Hilmar reports and the Dalhart reports, the individual
  

22   producers can access their own specific information on
  

23   different types of test results, quality results, any payroll
  

24   statements if they need for tax purposes, as well as a
  

25   combination of reports.
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 1           Turning to the next page, the top says screen shots
  

 2   from the HCC producer website.  It's the resource and news
  

 3   section, so there's actually two pages being shown on this
  

 4   page.  The first would be the resource.  The page extends down
  

 5   quite extensively and we were only able to capture about the
  

 6   first quarter of the page, but again, links the different web
  

 7   sites as well as resource information for the dairymen.  The
  

 8   news section, which would include both industry news, as well
  

 9   as Hilmar-specific news.
  

10           Turning to the next page.  The top says, A Sample of
  

11   Page 1 from the Hilmar Location Newsletter Sent to Producers.
  

12   A similar monthly newsletter is also sent to the Dalhart
  

13   producers.  In the matter of confidentiality we crossed out the
  

14   actual names of the different producers that won the Cream of
  

15   the Crop award, as well as the Cheese Champs, and also the
  

16   producers that had the most improved cheese yields in the
  

17   formula.  And again, this is a two-page newsletter, so this is
  

18   just example of page 1 of the type of information that goes out
  

19   to dairymen.  We specifically picked this one because it did
  

20   have the information about the outreach programs that USDA did
  

21   hold in California, and giving them the locations and where
  

22   they were for them to be able to attend.
  

23           And then, again, part of the resource tab, I'm on the
  

24   next to the last, I think it is the last page of the exhibit,
  

25   this is again, a truncated version of the industry resources
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 1   that are available to the Hilmar shipper once they are on the
  

 2   website for different links and for market information for the
  

 3   producer to investigate.
  

 4           And with that, I would like to go back to my written
  

 5   testimony.
  

 6           HCC contracts with an outside firm to conduct the
  

 7   entire laboratory testing of the components in the direct
  

 8   shipper's milk supply.  It is the test results from the outside
  

 9   firm that HCC uses and its producer payroll system to make
  

10   payments to the direct shippers.  Part of the deduction for
  

11   non-member assessment is for verification of tests.  The
  

12   concern, as I understood it, that underlies the present
  

13   assessment concept, was that the MA was assuring that the test
  

14   that a proprietary plant uses for payment to its producers were
  

15   accurate.  With the use of third party testing companies in,
  

16   let me start again.  With the use of third party testing
  

17   companies in California being commonplace, perhaps the need for
  

18   the cost and test verifications can be reduced.
  

19       JUDGE CLIFTON:  Now, just read it from the word "perhaps".
  

20   Perhaps?
  

21       MR. ZOLIN:  Perhaps the need for the -- I'm sorry, perhaps
  

22   the need for and cost of test verification can be reduced.
  

23   HCC Concerns About the Rate Charged for Marketing Services
  

24           Section 1000.86 allows the MA to set the rate to be
  

25   charged non-member producers at no more than 7 cents per
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 1   hundredweight.  HCC requests that the MA research what
  

 2   proprietary plant programs are made available to direct
  

 3   shippers, and through that investigation, determine if the
  

 4   information provided could be a substitute for the MA
  

 5   information provided or, at a minimum, utilized to reduce the
  

 6   cost of the MA services being provided.  In the determination
  

 7   of the rate to be charged, ACC requests that the rate be set at
  

 8   a level that is reflective of the services provided.  I am
  

 9   aware that the deduction for non-member services does vary
  

10   between orders.  I'm also aware from time to time that the
  

11   deduction may be waived by the MA, and I specifically reference
  

12   Central Order 32.  That is in error, when I was on their
  

13   website, I believed I saw that the deduction had been waived,
  

14   but it was the Market Administrator assessment, I, by
  

15   mistakenly was reading the waiver of.  But I will state that
  

16   the MA in Central Order 32, as recently I think about a year or
  

17   two ago, reduced their assessment from 6 cents to five cents.
  

18           HCC appreciates the diligence the MA's utilize to keep
  

19   costs in line, but HCC believes that the current California
  

20   dairy industry may present a different producer dynamic than
  

21   found in most other Federal Orders.  In the Upper Midwest
  

22   Order 30, there are a few non-member producers.
  

23       JUDGE CLIFTON:  Please read that sentence again.
  

24       THE WITNESS:  I see it.  The microphone gets right in the
  

25   way of my eye to see.
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 1           In the Upper Midwest Order, there are very --
  

 2       JUDGE CLIFTON:  Wait, wait, just a minute.  I think you can
  

 3   put the microphone a little to the left or the right so that
  

 4   you can see your page, and read it one more time, please.
  

 5       MR. ZOLIN:  In the Upper Midwest Order 30 there are very
  

 6   few non-member producers.  The reason is that the 7 cent per
  

 7   hundredweight charge to non-member producers is onerous.  What
  

 8   has occurred in the marketplace is marketing cooperatives have
  

 9   been created and most non-members have joined these
  

10   cooperatives.  In my opinion, the sole reason for those
  

11   cooperatives existence, is to allow the dairy farmer to avoid
  

12   the full 7 cent charge.  These marketing cooperatives charge
  

13   their producer members one and one half cents, and then I wrote
  

14   down (1 1/2 cents per hundredweight).  The dairy farmer owners
  

15   of HCC would serious consider the option of joining a marketing
  

16   cooperative for themselves and the other direct shippers to
  

17   Hilmar if the rate set for the non-member deduction is too
  

18   high.
  

19           And this concludes my testimony.
  

20       MR. ENGLISH:  Just one note for the record, your Honor.
  

21   The screen shots from the website for the official record copy
  

22   and for what was provided to you and the court reporter, are in
  

23   color.  For everyone else, they are in black and white.  Your
  

24   Honor, I move the admission of Exhibit 131 and 132.
  

25       JUDGE CLIFTON:  Does anyone wish to question Mr. Zolin on
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 1   either of these exhibits before determining whether you have
  

 2   objections?  No one.  Is there any objection to the admission
  

 3   into evidence of Exhibit 131?  There are none.  Exhibit 131 is
  

 4   admitted into evidence.
  

 5            (Thereafter, Exhibit Number 131, was
  

 6            received into evidence.)
  

 7       JUDGE CLIFTON:  Are there any objections of the admission
  

 8   into evidence of Exhibit 132?  There are none.  Exhibit 132 is
  

 9   admitted into evidence.
  

10            (Thereafter, Exhibit Number 132, was
  

11            received into evidence.)
  

12       MR. ENGLISH:  Your Honor, the witness is available for
  

13   further examination.
  

14       MR. ZOLIN:  And if I could add one comment on this?
  

15       MR. ENGLISH:  Or the witness may add another comment.
  

16       MR. ZOLIN:  And directly to the Department.  With my final
  

17   statement, I guess I left a "so what" off of the page.  And
  

18   basically what we're, what I'm here to testify to, is as the
  

19   marketing cooperatives can perform the types of services that
  

20   the MA requires as far as being a qualified cooperative, and
  

21   they are charging the cost of one and a half cents, I would
  

22   really appreciate the Department looking at how they can have
  

23   their cost in that one and a half cent range like the marketing
  

24   cooperatives do.  So the "so what" is, there's a huge
  

25   difference in overall dollars paid between a 7 cent and one and
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 1   a half cents with the type of milk we're talking about here in
  

 2   the State of California.  So, and that does conclude my
  

 3   testimony.
  

 4       JUDGE CLIFTON:  Who would like to begin cross-examination
  

 5   of Mr. Zolin on this topic?
  

 6                        CROSS-EXAMINATION
  

 7   BY MS. TAYLOR:
  

 8      Q.  Good afternoon, Mr. Zolin.
  

 9      A.  Good afternoon.
  

10      Q.  First, it was just pointed out to me on your exhibit
  

11   where you, on the second page where you have in paren "Central
  

12   Order 32" but in your discussion you talked about how that was
  

13   not, in fact, the case.  If we could --
  

14      A.  Exactly, it was in error.
  

15      Q.  So we --
  

16      A.  I did see a waiver, but it was the MA fee and not the
  

17   non-member fee, so I picked off the wrong line.
  

18      Q.  Can we strike that line from your --
  

19      A.  You certainly can.
  

20      Q.  The whole sentence and the parens?
  

21      A.  Correct.
  

22      Q.  Okay.
  

23      A.  I am not aware of any other Order that may have waived
  

24   the non-member assessment.
  

25      Q.  So we're striking the sentence "I am also aware that
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 1   from time to time the deduction has been waived by the MA", in
  

 2   parens, "Central Order 32"?
  

 3      A.  Correct.
  

 4      Q.  Okay.
  

 5       JUDGE CLIFTON:  Thank you.  Ms. Frisius is nodding her head
  

 6   yes, so she has got it, and I'm doing it also on my copy.
  

 7   Good.  Thank you.
  

 8   BY MS. TAYLOR:
  

 9      Q.  It might be also somewhere -- my question, the answer
  

10   to my question might be somewhere in the past six weeks' of
  

11   testimony, but for efficiency sake, how many direct shippers
  

12   has Hilmar have?
  

13      A.  I believe the number I have testified in the past is
  

14   somewhere above 200.
  

15      Q.  Okay.  And --
  

16       JUDGE CLIFTON:  And there you are just talking about the
  

17   plant in California?
  

18       MR. ZOLIN:  That is correct.  That is just a plant in
  

19   California.
  

20   BY MS. TAYLOR:
  

21      Q.  And you provide these marketing services which you have
  

22   elaborated to all your producers?
  

23      A.  In the state of California and -- that ship to the
  

24   plant in California, as well as that ship to the plant in
  

25   Dalhart, Texas.
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 1      Q.  Is that, is the service you provide, do they pay an
  

 2   extra assessment to Hilmar or that's just part of the service
  

 3   you provide in the price that they receive for their milk?
  

 4      A.  The way I understand the, it is not a charge to the
  

 5   producer, it is a service that Hilmar Cheese provides both in
  

 6   Texas and in California.
  

 7      Q.  Okay.  And do you know if, you said you would like the
  

 8   Department to investigate the proper level, and you would think
  

 9   that would be around one and a half cents, because that is what
  

10   marketing cooperatives in Order 30 currently charge?
  

11      A.  That is correct.
  

12      Q.  Do you know if that's about what it cost Hilmar, I
  

13   mean, to provide those services?
  

14      A.  The certainly --
  

15       JUDGE CLIFTON:  Wait, wait, wait, just a minute.  Did you
  

16   say that that's because that's what is charged in Order 30?
  

17       MR. ZOLIN:  It is what is charged by marketing cooperatives
  

18   that are operating in Order 30.
  

19       JUDGE CLIFTON:  Okay.  All right.  So Ms. Taylor was
  

20   correct.  I didn't catch that.  Thank you.
  

21       MR. ZOLIN:  And as far as the cost of Hilmar providing the
  

22   services for third party testing, as well as the market
  

23   information, it is in the range of one and a half cents to two
  

24   cents.
  

25   BY MS. TAYLOR:
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 1      Q.  Great.  And on page, your first page, the last sentence
  

 2   actually talks about the use of third party testing companies
  

 3   in California is commonplace.  Could you elaborate on that?
  

 4   You have discussed for Hilmar, but we haven't asked any other
  

 5   actual plants before this point if they do that.
  

 6      A.  It is my understanding that a number of the members of
  

 7   Dairy Institute that have direct shippers, use third party
  

 8   labs.  It is also, I am aware that some of the cooperatives in
  

 9   California, specifically two that I know of that are Proponents
  

10   of Proposal 1, use third party labs.
  

11      Q.  Okay.  What's CDFA's role then?  You send those lab
  

12   tests to them so they can verify payroll, etcetera?
  

13      A.  I honestly don't know what CDFA's role is in the
  

14   verification of tests for producers.
  

15      Q.  Okay.  That's all the questions I have.  Thank you.
  

16       JUDGE CLIFTON:  Does anyone else have cross-examination
  

17   questions for Mr. Zolin?  No one.  Is there any redirect?
  

18   None.  All right.  Thank you, Mr. Zolin.  You may step down.
  

19       MR. ENGLISH:  Well, your Honor, I note it is twelve minutes
  

20   to the hour and I have actually run out of witnesses for the
  

21   day and I have caught up with yesterday.  So for the preview
  

22   that I gave you yesterday morning and to today, I'm actually on
  

23   schedule.
  

24           I continue to have many moving parts and people who may
  

25   or may not appear.  So I'm going to talk about people I know
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 1   are appearing, rather than whatever else.
  

 2           For tomorrow, we are expecting Dr. Mark Stephenson.
  

 3   I'm not going to repeat the caveats again, I'll do it tomorrow
  

 4   morning.  But we're expecting Dr. Mark Stephenson, and if he is
  

 5   done, and if the very light, breezy, and short testimony of
  

 6   Ms. Taylor is ready, we will then proceed with that tomorrow.
  

 7       JUDGE CLIFTON:  She's in the room, folks, she's back by the
  

 8   copy machine.  She heard him.  Light, breezy, short, from an
  

 9   Economist, right?  She said, "he's being sarcastic."
  

10       MR. ENGLISH:  For which I'll pay in some way, your Honor.
  

11   So that is tomorrow's schedule.
  

12       JUDGE CLIFTON:  You think that will consume the entire day?
  

13       MR. ENGLISH:  I can't guarantee it, but I seriously believe
  

14   that it should.
  

15       JUDGE CLIFTON:  Ms. Taylor -- this is Ms. Erin Taylor that
  

16   I'm calling on.
  

17       MS. TAYLOR:  I was going to request sometime before you all
  

18   finish your case-in-chief, you indicated that there would not
  

19   be a witness talking about the Class I differentials in the
  

20   future.  Is there any way at some point to provide a list of
  

21   maybe topics you won't be providing a witness on, just for us
  

22   when we're going back through the record and trying to make
  

23   sure we don't accidentally overlook a provision that you did or
  

24   didn't discuss?
  

25       MR. ENGLISH:  I will try to figure out how I can do that.
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 1   I don't know if it will be by the end of the hearing, but I
  

 2   mean, I think --
  

 3       JUDGE CLIFTON:  Could be in the briefs?
  

 4       MS. TAYLOR:  That's fine.  And I mean, maybe Class I
  

 5   differentials is the main one, I have no idea.  But, if -- just
  

 6   so it's a little more, we can just be a little more organized
  

 7   going forward trying to work on a decision.
  

 8       MR. ENGLISH:  Well, I think we didn't talk about Class II
  

 9   differential, either.
  

10       MS. TAYLOR:  That's very true.
  

11       MR. ENGLISH:  So I think, let me see what I can do.  And
  

12   maybe a statement of counsel at the end when we're doing
  

13   official notice things or whatever, but I will -- let me think
  

14   about it.
  

15       MS. TAYLOR:  That will be great.  Thank you.
  

16       JUDGE CLIFTON:  While we have got just a minute, did you
  

17   finish?
  

18       MR. ENGLISH:  Yes, your Honor.
  

19       JUDGE CLIFTON:  Okay.  Mr. Beshore?
  

20       MR. BESHORE:  I'm interested in the next witness.
  

21       JUDGE CLIFTON:  Come to the microphone, please.
  

22       MR. BESHORE:  If we complete --
  

23       JUDGE CLIFTON:  Whoa, don't talk until you get there.
  

24       MR. BESHORE:  Marvin Beshore.  When we complete Ms. Taylor
  

25   mid-afternoon tomorrow, I'm wondering who the next witness will
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 1   be.
  

 2       MR. ENGLISH:  I think her statements presently -- never
  

 3   mind.  I do not have another witness for tomorrow.  It actually
  

 4   is my sincere belief that those two will cover day.  And I have
  

 5   done everything I can to be, provide this information.  This is
  

 6   the first hearing we have ever done that kind of thing.  I do
  

 7   not have where I'm going next, because I don't have things done
  

 8   yet, Mr. Beshore.
  

 9           I mean, it is all just-in-time production, and there is
  

10   nothing else at the moment that I'm aware of that is ready to
  

11   go.  And it won't be ready tomorrow.  And besides which, it is
  

12   my genuine professional belief that those two, and in fact, I
  

13   think possibly the one, could consume the day.
  

14       JUDGE CLIFTON:  All right.  Now, here's my question, don't
  

15   leave, Mr. English.  We know that when Mr. Beshore completed
  

16   his case-in-chief, that then you, Mr. English, began with your
  

17   case-in-chief.  So my question to all the attorneys is, when
  

18   each of you has completed his case-in-chief, how do you want to
  

19   handle what comes next?  And I guess I should hear from
  

20   Mr. Beshore first on that.
  

21       MR. BESHORE:  I guess we have had some very loose informal
  

22   discussions, but my assumption and recommendation would be that
  

23   Ms. Hancock would then proceed with her witnesses with respect
  

24   to Proposal 3 and Proposal 4.  After which, we have some
  

25   rebuttal, not lengthy, but some rebuttal with respect to our
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 1   case.  And I guess we would go right down the line from there.
  

 2   Those are as formulated thoughts as I have at this point.
  

 3       JUDGE CLIFTON:  All right.  And then I'll hear from
  

 4   Mr. English about what happens after all the cases in chief
  

 5   have been presented, and then I'll hear from Ms. Hancock.
  

 6       MR. ENGLISH:  First, I agree.  One of those things we did a
  

 7   lot more in the early part of the proceeding.  I think we hear
  

 8   from Ms. Hancock and her witnesses on Proposals 3 and 4, and
  

 9   Dairy Institute may, may not have rebuttal of proposal,
  

10   something on 3 or 4 since we obviously won't have heard it
  

11   until then.
  

12           But I think that, you know, the way these hearings have
  

13   run recently, the last word has gone to the Proponents of
  

14   Proposal 1.  And so I certainly think that the way he is
  

15   describing it, is accurate.
  

16       JUDGE CLIFTON:  All right.  And Ms. Hancock?
  

17       MS. HANCOCK:  I think when Mr. English is finished with his
  

18   case, I will present Proposal number 3.  We anticipate we'll
  

19   have six witnesses; four producer-handlers, an order language
  

20   person, and somebody to provide more historical information on
  

21   the State Pooling Act.  And then when that's finished, I'll
  

22   move into Proposal number 4 for Ponderosa.  At this point I
  

23   anticipate two witnesses, one on Federal Order, and one from
  

24   the entity perspective.
  

25           I don't honestly, I mean, if Mr. English finishes to

5916



TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

 1   where I put one witness on on Friday, I think Monday we would
  

 2   conclude producer-handlers.  None of these, other than the
  

 3   first witness, is going to be overly lengthy.  I guess all of
  

 4   that just depends on how long the cross-examinations are.  And
  

 5   I would anticipate Ponderosa's would finish on Tuesday.  And
  

 6   maybe this is all very optimistic, you know, you never really
  

 7   know.  I have told everybody else, not the USDA, generally I'm
  

 8   optimistic by nature.  It could just be that's me, but if we
  

 9   really do get one witness on the stand on Friday, like I say,
  

10   by lunch, it's likely that we could finish three by the end of
  

11   the day.  Did I say Friday?  If we get one on the stand on
  

12   Friday, it is likely we could finish producer-handlers on
  

13   Monday.
  

14           And I will, a lot of my, all but one of my witnesses
  

15   are coming from out-of-town.  So at this point I only have one
  

16   witness coming on Friday.  And I don't want to have them fly
  

17   in, to then have to kick them back out for the weekend.  So
  

18   that's where I'm at for scheduling for Friday.
  

19       MR. ENGLISH:  Your Honor, Chip English.  Let me say two
  

20   things.  First, I have committed to Ms. Hancock to keep her as
  

21   informed as I can.  I think tomorrow is the telling day about
  

22   where this is, and I will keep her informed so she can make
  

23   what decisions she can.  And certainly at the end of the day
  

24   tomorrow I'm going to have a much better idea about whether we
  

25   are going to finish, as I have hopefully projected, by Friday
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 1   morning.
  

 2           Let me try to respond to Mr. Beshore maybe a little
  

 3   different way.  I don't have things prepared, but here's the
  

 4   topics left.  And I have already committed that we won't start
  

 5   quota before Thursday morning, which is part of why I don't
  

 6   have something for tomorrow, if we're done with -- so again,
  

 7   I'm assuring you, as I have before, because of Mr. Vlahos
  

 8   especially, that we're not going to start quota until Thursday,
  

 9   and that is one of the reasons why I'm not going to have
  

10   something else tomorrow, I'm not going to say it is the only
  

11   reason, but it is one of the reasons.  The other topics we
  

12   still have to cover --
  

13       JUDGE CLIFTON:  Let me get out my tentative schedule here.
  

14   Okay.  You may proceed.
  

15       MR. ENGLISH:  Okay.  So related to that, and as to the
  

16   initial issue of quota, there will be either one or two
  

17   witnesses.  In addition, Mr. Zolin will return for Part 6 on
  

18   the 9(d) provision, because it's directly related to quota.
  

19       JUDGE CLIFTON:  That's D like dog?
  

20       MR. ENGLISH:  D like dog, Section 9(d).  Mr. Blaufuss will
  

21   return for Part 4 on fortification allowance.  At some point,
  

22   Mr. Zolin, Mr. Blaufuss, a combination of the two, will return
  

23   to the stand to speak to the 7(c) question that has been
  

24   pending now since last week.
  

25           We still have transportation credits, and I just don't
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 1   think that's going to get done this week, but we're still
  

 2   trying.  And we have Dean Foods on producer-handler, which
  

 3   obviously we'll do before we hand it over to Proposal 3.
  

 4           So there are some other people who, you know, may or
  

 5   may not show up.  If they do, they will be relatively short
  

 6   statements.  I just don't have enough fixed on that to know
  

 7   whether it is even going to happen.  But I think, Mr. Beshore,
  

 8   that's what I can tell you where we are.  I hope that helps.
  

 9       MR. BESHORE:  Helpful, yes.
  

10       JUDGE CLIFTON:  And my other question for you, Mr. English,
  

11   is what is the status of the Federal trial the week after next?
  

12       MR. ENGLISH:  Well, it is not a trial, but it is a hearing
  

13   that is set for Motion to Amend.  The Judge, again, has always
  

14   in the past, at least three times, maybe four times, we have
  

15   never actually had a hearing in the case, and the Judge has
  

16   always, 48-hours before the hearing is scheduled, removed the
  

17   case from the hearing docket.
  

18           It is presently still on the hearing docket for Monday
  

19   afternoon, November 16th, at 1:30.  It is my fond hope that we
  

20   will be done by then.  So -- but that is still on the docket.
  

21   And obviously, I'll continue to give you any update you ask
  

22   for, but if it is taken off the docket, I will let you know,
  

23   and obviously, Ms. Megan Oliver Thompson would know when I know
  

24   as well.  So we will inform people as soon as we know.
  

25       JUDGE CLIFTON:  So let me ask you, is the worst that could
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 1   happen is that you would not be able to participate, and
  

 2   therefore, I think we would not go forward on the one day,
  

 3   Monday, November 16th?
  

 4       MR. ENGLISH:  And only in the afternoon, your Honor.
  

 5       JUDGE CLIFTON:  So you could actually be here for part of
  

 6   the day?
  

 7       MR. ENGLISH:  Yes, I have no reason to believe I couldn't
  

 8   be here for the morning.
  

 9       JUDGE CLIFTON:  Okay.  And I will commit to you any
  

10   information I can give you, and all I can say is, we have never
  

11   had a hearing yet.  Maybe this will be the one time.
  

12       JUDGE CLIFTON:  All right.  Mr. Beshore?
  

13       MR. BESHORE:  Yes.
  

14       JUDGE CLIFTON:  And it is 5:00, so we want to wrap this up
  

15   pretty quick.
  

16       MR. BESHORE:  This is just real quick, just in the interest
  

17   of getting all the information out that we're aware of.  I
  

18   think the word has gotten out to the countryside that we may
  

19   not be here forever, and there are some dairy farmers who have
  

20   indicated that they are interested in coming and testifying
  

21   next week, three or four I think have tentatively indicated to
  

22   our team that they may, may come in.  So we'll have some dairy
  

23   farmers next week.
  

24       JUDGE CLIFTON:  Good.
  

25       MR. ENGLISH:  Thank you, Mr. Beshore.  And if they show up
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 1   this week or some others show up this week, obviously we will,
  

 2   as always, accommodate them.
  

 3       JUDGE CLIFTON:  Yes, I would kind of like them not to
  

 4   interrupt Dr. Stephenson.
  

 5       MR. ENGLISH:  I wasn't -- yes, I would like that as well.
  

 6       JUDGE CLIFTON:  That will work out well if they are not in
  

 7   conflict with his time, although they may want to be here to
  

 8   hear him.
  

 9           All right.  I believe we can go off record.  Is there
  

10   anything further before we do that?  No?  May we leave our
  

11   things here in place?  Excellent.  Good.
  

12           I'll see you tomorrow morning.  We'll go on record at
  

13   9:00.  You are welcome to come as early as 8:00.  We go off
  

14   record at 5:01.
  

15       (Whereupon, the evening recess was taken.)
  

16                            ---o0o---
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1         WEDNESDAY, NOVEMBER 4, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on November 4, 2015.
  

 3   It is a Wednesday.  It is approximately 9:00 in the morning.
  

 4   We are in Clovis, California, and this is Day 30 of this milk
  

 5   hearing.
  

 6           My name is Jill Clifton.  I'm the United States
  

 7   Administrative Law Judge who has been assigned to take in the
  

 8   evidence at this hearing.  The evidence consists of the
  

 9   testimony and the exhibits.  We have, in the 30 days,
  

10   accumulated so far, I believe, 132 exhibits, and much excellent
  

11   testimony.
  

12           I would like now to take appearances of those regular
  

13   participants in the hearing, beginning with my fellow USDA
  

14   employees.
  

15       MR. HILL:  Good morning, my name is Brian Hill, B-R-I-A-N
  

16   H-I-L-L, I'm an Attorney with the Office of the General Counsel
  

17   Marketing, Regulatory, and Food Safety Programs Division.
  

18       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

19   Assistant to the Deputy Administrator, Dairy Programs
  

20   Agricultural Marketing Service, USDA.
  

21       MS. TAYLOR:  Good morning, Erin Taylor, T-A-Y-L-O-R,
  

22   Marketing Specialist with Dairy Program.
  

23       MS. MAY:  Good morning, Laurel May, with USDA AMS
  

24   Dairy Program.
  

25       MS. FRISIUS:  Good morning, Meredith Frisius,
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 1   F-R-I-S-I-U-S, with USDA Dairy Program.
  

 2       MR. SWENSON:  Good morning, Virgil Swenson, V-I-R-G-I-L,
  

 3   S-W-E-N-S-O-N, Assistant Market Administrator for the
  

 4   Central Federal Order in Kansas City, and here on detail with
  

 5   USDA AMS Dairy Program.
  

 6       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

 7   Agricultural Economist for the Upper Midwest Federal Milk
  

 8   Marketing Order Federal 30 on detail with USDA Dairy Programs.
  

 9       MS. BECKER:  Good morning, Lauren Becker, B-E-C-K-E-R, I'm
  

10   an Attorney in the Office of the General Counsel.
  

11       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

12   B-E-S-H-O-R-E, counsel for the Proponents of Proposal Number 1,
  

13   California Dairies, Inc., Dairy Farmers of America, Inc., and
  

14   Land O'Lakes, Inc.
  

15       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

16   Megan is M-E-G-A-N, I'm an Attorney with the law firm Hanson
  

17   Bridgett in San Francisco, H-A-N-S-O-N, B-R-I-D-G-E-T-T, and
  

18   I'm co-counsel for the proponents of Proposal Number 1.
  

19       MR. WEGNER:  Thomas Wegner, T-H-O-M-A-S, W-E-G-N-E-R, I'm a
  

20   Dairy Economist with Land O'Lakes.
  

21       MR. JABLONSKI:  Gary, G-A-R-Y, J-A-B-L-O-N-S-K-I,
  

22   Consultant with the Cooperatives of Proposal Number 1.
  

23       MR. ENGLISH:  Good morning, your Honor, my name is
  

24   Chip English, C-H-I-P, E-N-G-L-I-S-H, I'm with the law firm of
  

25   Davis, Wright, Tremaine, where I used to have an office in
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 1   Washington DC.  I'm here on behalf the Proponents of
  

 2   Proposal 2, and I note that today is Day 30.  Yesterday we
  

 3   surpassed the Order 1, 2, and 4 hearing length from 1998
  

 4   hearing of 28 days.
  

 5       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V -- as in Victor --
  

 6   -U-L-I-N, also an Attorney with Davis, Wright, Tremaine,
  

 7   representing the Dairy Institute of California.
  

 8       MR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

 9   Economist for the Dairy Institute of California, and I would
  

10   just like to comment in response to Mr. English, it's not a
  

11   competition.
  

12       MR. DeJONG:  Good morning, James DeJong, D-e, J-O-N-G,
  

13   Dairy Policy Economic Analyst with Hilmar Cheese, dairy
  

14   farmer-owned manufacturer of cheese, whey, and milk powder.
  

15       MR. VETNE:  John Vetne, representative for Hilmar Cheese.
  

16       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N, representative
  

17   for Hilmar Cheese.
  

18       MS. HANCOCK:  Good morning, Nicole Hancock with Stoel
  

19   Rives, representing the California Producer Handlers
  

20   Association and Ponderosa Dairy.
  

21       MR. VU:  Good morning, Bao Vu, that's B -- as in boy --
  

22   A-O, last is Vu, V -- as in Victor -- U, I'm with the law firm
  

23   Stoel Rives, and we represent the California Producer Handlers
  

24   Association and Ponderosa Dairy.  Thanks.
  

25       MR. VANDENHEUVEL:  Good morning, Rob Vandenheuvel,
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 1   V-A-N-D-E-N-H-E-U-V-E-L, here with Milk Producers Council.
  

 2           And sitting in the back, the volume seems a little bit
  

 3   lighter today than it has been, so just a note.
  

 4       JUDGE CLIFTON:  Would you like it a little louder?  Yes?
  

 5   All right.  Let us increase the volume on the podium mic, and I
  

 6   think mine as well.  Yes.  We're going to give a headache to
  

 7   the USDA.  Okay.  Still need to have it up a little.  This is
  

 8   better, I can tell already.  All right.
  

 9           I would like now to invite any other person who is
  

10   either observing or participating who would like us to have the
  

11   proper spelling of your name.
  

12       MR. STEPHENSON:  My name is Mark Stephenson, M-A-R-K,
  

13   S-T-E-P-H-E-N-S-O-N, I'm with the University of Wisconsin.
  

14       JUDGE CLIFTON:  Thank you, Dr. Stephenson.  All right.  And
  

15   we have an observer that I would like to have come forward and
  

16   identify herself, if she would like to.
  

17       MS. SHEA:  Just because you asked, your Honor.
  

18   Kelly Shea, K-E-L-L-Y, S-H-E-A, with the White Wave Foods
  

19   Company.
  

20       JUDGE CLIFTON:  Thank you.  All right.  Is there anyone
  

21   else who would like to come forward?  I see no others.  Let us
  

22   go forward then, with announcements and preliminary issues.
  

23       MS. MAY:  Laurel May with USDA.  I found my cheat sheets
  

24   now you get to hear the whole thing.
  

25           Everybody's welcome to testify.  If you would like to
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 1   testify, you may let one of us know and we'll get you into the
  

 2   line up.  If you would like to question any of the witnesses,
  

 3   you may do so by approaching the microphone.
  

 4           We are broadcasting via a live audio feed which can be
  

 5   found at www.ams.usda.gov/live.
  

 6           The court reporter is recording official transcripts of
  

 7   this hearing which will be available approximately two weeks
  

 8   after the end of each hearing week, and you can also access
  

 9   these transcripts and exhibits at the AMS Dairy website.
  

10           We have copies of some of the exhibits in the back in
  

11   those two file boxes on that table if you would like to help
  

12   yourself to those.  And everyone is welcome to enjoy the
  

13   refreshments that we have in the back.
  

14           Yesterday, at the end of the day, we had Mr. Zolin on
  

15   the stand, and I believe he was finished.  And so this morning
  

16   I believe we're looking for Dr. Stephenson.
  

17           As a reminder, we will be moving this hearing to the
  

18   Piccadilly Inn at the Airport next week, and we plan to work
  

19   through Veterans' Day on Wednesday.
  

20       JUDGE CLIFTON:  Yes, we'll work the whole week and
  

21   including Veterans' Day.
  

22           All right.  A couple of preliminary matters that I
  

23   would like to mention.  One is the docket number of the case
  

24   as it is known in the Hearing Clerk's Office in the United
  

25   States Department of Agriculture.  In brackets, capital [AO]
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 1   docket number 15-0071.  I would like to mention also that the
  

 2   audio feed is available for anyone to record to use for your
  

 3   own purposes.  The USDA is not recording it, it's sent out via
  

 4   a YouTube website, I believe, and it's not preserved anywhere
  

 5   by USDA.  There is a local business that is maintaining a
  

 6   website with those captured audio feeds, Agribusiness
  

 7   Publications.  And so anyone is welcome to access their website
  

 8   at www.my-dairyman.com in order to listen to audio feeds from
  

 9   prior sessions.
  

10           The exhibits that have been posted to the USDA, let me
  

11   back up.  The exhibits that have been posted to the AMS
  

12   website, AMS is the first part of that website, not USDA, are
  

13   also repeated on the my-dairyman.com website.
  

14           Are there any other preliminary matters, Mr. English?
  

15       MR. ENGLISH:  Good morning, your Honor, Chip English.  A
  

16   couple things.
  

17           First, which has now become standard, our sort of
  

18   expected schedule.  And the Dairy Institute has one witness
  

19   today, we hope, which is Sue Taylor, if she gets on.
  

20   Dr. Stephenson is here but I don't want to claim him as our
  

21   witness since he has told us he's not appearing in favor of or
  

22   against any proposal.  It remains my view that that will take
  

23   the day, and if it doesn't, I apologize.  I don't want to
  

24   endorse this person, but there are no known's, there are no
  

25   unknowns, and there are unknown unknowns.  And those all
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 1   encompass people who may have said they might show up, and
  

 2   haven't.  People who are here but their testimony is not ready,
  

 3   and part of that's because I haven't had time to review it at
  

 4   all, but we're doing the best we can, and that is our
  

 5   expectation for today.
  

 6           I would like to, before I sit down, bring up one other
  

 7   issue.  And I appreciate the fact, your Honor, that you brought
  

 8   up in response to some Official Notice questions yesterday,
  

 9   your view about hard copies.  And it may just be, I'm sure
  

10   that's what you said five or six weeks ago, I can't find notes
  

11   on it, but then I didn't look.  But it didn't resonate with me
  

12   the way it resonated at 3:45 this morning.  And as it turns
  

13   out, Mr. Beshore and I have had conversation, and it turns out
  

14   Mr. Beshore was at least thinking along similar lines.  I'm not
  

15   looking to resolve the issue today, and indeed I mentioned it
  

16   to you briefly procedurally off the record before we started,
  

17   but I do think that there's ways of looking at this maybe a
  

18   little differently that don't mean we don't kill a lot more
  

19   trees.  And so, for instance, there are Federal Register
  

20   documents that are easily accessible, fixed in place and time,
  

21   there are decisions of the Secretary, most of which are the
  

22   Federal Register, and so I just want to raise the question of
  

23   maybe thinking about it a different way going forward, and we
  

24   might have proposal about that at a future day.  So again, I
  

25   just wanted to, so everybody have the opportunity knowing that
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 1   that thought process is there and obviously we welcome other
  

 2   input.  But we're just concerned about making the record with
  

 3   all of that so big and burdensome for carrying it around, and
  

 4   not to mention the cost of copying.  And some of this could be
  

 5   that proponents of various proposals could get together at some
  

 6   point and say, look, these are the ones we're going to take so
  

 7   we don't show up with duplicate copies.
  

 8           So anyway, I'm not trying to resolve the issue today,
  

 9   and Mr. Beshore, you are certainly welcome to be heard, but I
  

10   just wanted to at least raise the issue.
  

11       JUDGE CLIFTON:  Thank you, Mr. English.
  

12       MR. BESHORE:  Marvin Beshore.
  

13           Just real quickly, two things.  I have been notified, I
  

14   believe there will be a producer tomorrow, expecting to testify
  

15   maybe right after lunch, so just for everybody's notes with
  

16   respect to that.
  

17           On an official notice, Mr. English and I have talked,
  

18   we have got some, certainly some common views on how these
  

19   documents might be handled.  I would add USDA publications to
  

20   the list of, to the category of Federal Register documents as a
  

21   category of officially noticed and noticeable documents which,
  

22   I think we really, well, I would certainly prefer that we not
  

23   need to reproduce for the record, and so I would ask at the
  

24   right time we'll ask that, you know, there be consideration
  

25   given to that.  There may be some other categories too, but
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 1   those are the ones that come to mind, to begin with.  And
  

 2   certainly, I respect the thought behind your Honor's original
  

 3   indication that if there's something that's officially noticed,
  

 4   it should be available conveniently, and it should be known,
  

 5   and readily identifiable precisely to anyone using the record.
  

 6   I mean, I think that's, to me, that's the most, that's most
  

 7   important thing that everybody knows what it is and there's no
  

 8   question about what it is.  So, anyway, with that, I'll stop.
  

 9       JUDGE CLIFTON:  Thank you, Mr. Beshore, I agree with you.
  

10   And after I said what I did about wanting copies of all the
  

11   officially noticed documents, I remembered that counsel have
  

12   already indicated that they would expect USDA to look at the
  

13   updated statistics when they are working on their recommended
  

14   decision, because there will be more information, including
  

15   perhaps what direction things are going.  And so I don't mean
  

16   that the web sites that are noticed should be captured as a
  

17   snapshot in time, never to progress.
  

18           I am in agreement with Mr. Beshore that it should be
  

19   easy for everyone to find the officially-noticed documents.
  

20   And perhaps even if all you give me in paper is one page of the
  

21   website, the beginning page, which would have the website
  

22   information on it, and probably some title or something of that
  

23   nature.  I'm also aware that the way web sites work, sometimes
  

24   you cannot type in the whole URL to get where you are going,
  

25   you have to know how to reach it in steps, and some, maybe that
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 1   might be a good way for you to identifying what's beneficially
  

 2   noticed also, to describe the steps you go through to get to
  

 3   the page that's of interest.
  

 4           So, thank you.  I'm glad you are all thinking about
  

 5   this, and I will be flexible and will appreciate your input.
  

 6   Any other preliminary matters?  All right.  I see none.
  

 7           Dr. Stephenson, would you come forward, please, and
  

 8   I'll swear you in.
  

 9           We have received copies of Dr. Stephenson's testimony.
  

10   Is there anyone who still needs a copy?  And Ms. Frisius, will
  

11   we be marking this as Exhibit 133?
  

12       MS. FRISIUS:  Yes.
  

13       JUDGE CLIFTON:  Thank you.  I'm marking mine as
  

14   Exhibit 133.
  

15            (Thereafter, Exhibit 133, was
  

16            marked for identification.)
  

17       JUDGE CLIFTON:  I'll swear you in in a seated position.
  

18   Will you raise your right hand, please?
  

19           Do you solemnly swear or affirm under penalty of
  

20   perjury that the evidence you will present will be the truth?
  

21       DR. STEPHENSON:  I do.
  

22       JUDGE CLIFTON:  Thank you.  We need a little more volume on
  

23   Dr. Stephenson's mic.  And would you state and spell your name?
  

24       DR. STEPHENSON:  My name is Mark Stephenson, that's
  

25   M-A-R-K, S-T-E-P-H-E-N-S-O-N.
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 1       JUDGE CLIFTON:  Thank you.  And do you, in your statement,
  

 2   describe what your Ph.D. is in?
  

 3       DR. STEPHENSON:  I will be happy to do that for you.  My
  

 4   Ph.D. is in the area of Agricultural Economics.  I have a
  

 5   Bachelor's and Master's degree in Dairy Science, and a second
  

 6   Master's and Ph.D. in Agricultural Economics, from Cornell
  

 7   University.
  

 8       JUDGE CLIFTON:  Thank you.  At any time you want to deviate
  

 9   from your written statement, you are welcome to.  It might be
  

10   helpful if you tell us when you are doing that, because when
  

11   the court reporter is typing, later on she'll have the benefit
  

12   of your written statement as a guide.
  

13           I'm so grateful that you are here, Dr. Stephenson.
  

14       DR. STEPHENSON:  Well, thank you, I wish I could say the
  

15   same, but -- no, I do appreciate being here.  Thank you very
  

16   much for being able to get me on the stand today.
  

17       JUDGE CLIFTON:  Certainly.  And when you read your
  

18   statement, I would like you to include in your reading, all the
  

19   titles, including the one at the very top.
  

20       DR. STEPHENSON:  All right.
  

21           This is my testimony on the U.S. Spatial Value of Milk
  

22   and Whey Practices in Cheese Plants.
  

23           My name, again, is Mark Stephenson, Ph.D., I'm the
  

24   Director of Dairy Policy Analysis at the University of
  

25   Wisconsin in Madison.
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 1   Introduction
  

 2           Judge Clifton and personnel of AMS Dairy Programs, I'm
  

 3   appearing before you to offer testimony relevant to the
  

 4   promulgation hearing of a California Federal Milk Marketing
  

 5   Order (FMMO).  I am an Agricultural Economist currently
  

 6   employed at the University of Wisconsin as the Director of
  

 7   Dairy Policy Analysis.  For more than 30 years, my work has
  

 8   focused on the dairy industry, both at the firm and sector
  

 9   levels.  I have testified at several FMMO hearings over that
  

10   time period.
  

11           My testimony today is not as a witness in support of,
  

12   or in opposition to, any particular proposal, but rather to
  

13   offer comments and research results that have bearing on the
  

14   promulgation decision.  Primarily, I would like to offer
  

15   incites into the spatial value of milk in California and across
  

16   the country, and to summarize current research into whey
  

17   processing practices of U.S. cheese plants.
  

18   Spatial Value of Milk
  

19           The background for my testimony derives from numerous
  

20   Federal Milk Marketing Order issues that were subject of
  

21   discussion in the mid-1990's.  The Grade B milk supply had
  

22   declined to the point that the old Minnesota-Wisconsin,
  

23   (otherwise known as the M-W price survey) was being questioned
  

24   as a monthly price discovery method for FMMO's.  The level of
  

25   Class I differentials were also being challenged in many parts
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 1   of the country.  Members of Congress were discussing whether
  

 2   the U.S. dairy markets should be combined into a mandatory and
  

 3   single FMMO, including State Order regulation.
  

 4           In response to these issues, the 1996 Farm Bill
  

 5   provided guidelines and directed the Secretary of Agriculture
  

 6   to complete modifications to FMMO's under a strict timeline.
  

 7   Dairy Programs of the Agricultural Marketing Service (AMS)
  

 8   contracted with the Cornell program on dairy markets and policy
  

 9   to conduct research into alternatives for price discovery and
  

10   potential modifications of the Class I differentials.  I was
  

11   the Associate Director for Outreach with the Cornell Program on
  

12   dairy markets and policy at that time and helped to develop the
  

13   U.S. Dairy Sector Simulator (the USDSS).  This spatially
  

14   disaggregated model of the U.S. dairy industry provided
  

15   insights into geographic price relationships that were used by
  

16   AMS in developing their 1999 recommended decision for Class I
  

17   differentials across the U.S.
  

18   The U.S. Dairy Sector Simulator
  

19           The USDSS is a highly detailed mathematical spatial
  

20   optimization model, but at its core solves a fairly practical
  

21   problem:  How to get milk from dairy farms to plants to be
  

22   processed into various dairy products and distribute those
  

23   dairy products to consumers in the most efficient way (lowest
  

24   cost) possible.  The model takes the total milk supply, plant
  

25   locations, and product mix and consumer demand as it existed
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 1   for an individual month.  It indicates how to move that farm
  

 2   milk to plants via the existing road network and distributes
  

 3   the finished products to consumers, also according to the road
  

 4   network.
  

 5   The Milk Supply Data
  

 6           Data needs for the USDSS are significant.  These data
  

 7   include the amounts and composition of farm milk and dairy
  

 8   products consumed, disaggregated by regions in the U.S., and
  

 9   accounting for imports and exports.  To represent the U.S. milk
  

10   supply where possible, we used county estimates of milk
  

11   production and composition.  California is a state where those
  

12   values are available.  Where those data are not available, we
  

13   use state values and estimate county level milk production from
  

14   agricultural census and FMMO data.  We aggregate the data from
  

15   the 3,112 counties in the contiguous 48 states into 231 milk
  

16   supply regions, to reduce computational intensity of solving
  

17   such a spatially disaggregated model.
  

18           Footnote 1 indicates that there are some additional
  

19   maps that show the supply regions and points and other data
  

20   supporting this testimony, which can be found at a website
  

21   http://DairyMarkets.org/CA
  

22   Dairy Product Demand Data
  

23           The USDSS model is comprehensive:  It includes all
  

24   sources and uses of milk and dairy components in the U.S.  The
  

25   current structure includes 19 final and 18 intermediate product
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 1   categories.  Intermediate product categories are those like
  

 2   cream, condensed skim milk, nonfat dry milk, etcetera, which
  

 3   can be used in the further manufacture of other dairy products,
  

 4   such as cheese or ice cream.  The final products are consumer
  

 5   products such as fluid milk, yogurt, cheese, etcetera, which
  

 6   satisfy domestic consumption or export sales.  All dairy
  

 7   products have different component requirements and some product
  

 8   component values differ by region.  For instance, California's
  

 9   lower fat fluid milk is fortified with skim milk solids, as per
  

10   the state regulation.
  

11           A variety of data sources are used to determine per
  

12   capita demand for dairy products.  For example, the Economic
  

13   Research Service (ERS) reports some calculations of dairy
  

14   product demand and other values are determined from route
  

15   dispositions of FMMO's.  County-level demands are then
  

16   calculated based on per capita demand and population and then
  

17   aggregated into 424 demand locations.
  

18   Dairy Plant Data
  

19           As with the aggregation of milk supply and demand
  

20   location, dairy plants are represented at 628 locations.
  

21   Although there are more plants than this in the U.S., we use a
  

22   single location to represent multiple processing entities if
  

23   they are not actually geographically distant from one another.
  

24   Plants are constrained to process only the products that are
  

25   produced at any location (i.e., a fluid milk plant location
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 1   cannot process cheese).
  

 2           The USDSS tracks and accounts for multiple components
  

 3   in products.  For example, a fluid milk plant that has excess
  

 4   butterfat can send cream to a churn ice cream plant or other
  

 5   manufacturing facility with the need of the cream.  Of course
  

 6   sending the cream from a fluid plant, also sends nonfat solids
  

 7   to the receiving plant, requiring somewhat more milk than is
  

 8   necessary to meet only the fluid needs.
  

 9   Imports, Exports, and Stocks
  

10           USDSS uses three locations for port cities in the
  

11   Atlantic, Pacific and Gulf Coast regions.  Imports and exports
  

12   products exactly match those reported in the months modeled.
  

13   Some dairy products are storable and accounted for in the model
  

14   as stocks, which can be increased or drawn upon as observed in
  

15   the months modeled.
  

16   Transportation Costs
  

17           A road network of actual road mileage connects all of
  

18   the supply, demand, plant, and trade locations in the model.
  

19   There are about 200,000 possible road routes connecting
  

20   locations in the USDSS.  States also have differing gross
  

21   vehicle weight limits which restricts the size of loads
  

22   shipping raw milk or finished products that can be transferred
  

23   between some states.  These limits are also represented within
  

24   the model.
  

25           The cost to assemble milk to a plant, ship intermediate

5942



TRANSCRIPT OF PROCEEDINGS - VOL. XXX

 1   dairy ingredients from plant to plant, or to distribute
  

 2   finished dairy products, are calculated for every road route.
  

 3   Fuel and energy costs differ across the country, as do labor
  

 4   costs, and are factored into our calculations.  Transportation
  

 5   costs are an important driver of the model outcomes, and as for
  

 6   other information, are calculated for each month for which the
  

 7   model is used.
  

 8   The Primal Solution
  

 9           The model's purpose is to find the least-cost
  

10   combination of assembling milk from farms to plants, processing
  

11   dairy products, and distributing them to meet domestic consumer
  

12   and export demand, while respecting a large number of
  

13   constraints imposed.  Constraints include such things as cheese
  

14   or any other dairy product, can't be made without ingredients
  

15   that ultimately come from milk supplied by the farms
  

16   represented in the model.  Another constraint is that finished
  

17   dairy products must contain the milk components and be provided
  

18   in the amounts that consumers in the region demand.  Finally,
  

19   shipments can't exceed the road weight limits of any state.
  

20           There are two types of solutions that come from such a
  

21   model:  A "primal solution" and a "dual solution".  The primal
  

22   solution describes the physical flows of product through the
  

23   dairy supply chain network.  The dual solution represents the
  

24   relative monetary values of milk and dairy products at each
  

25   model location.
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 1           We have assembled data and determined solutions for the
  

 2   USDSS model for March and September 2014, representative of
  

 3   flush and short months.  An example of the primal output is
  

 4   shown in Figure 1.  In this figure, the green lines represent
  

 5   milk assembly flows from farms to plants, which are represented
  

 6   by the triangles.  A triangle with no obvious green lines
  

 7   simply represents a local milk supply.  Orange squares
  

 8   represent demand locations, and orange lines represent
  

 9   distribution of finished products from plants to demand
  

10   locations.  The yellow lines in Figure 1 are cream shipments.
  

11   The size of triangles, squares, and the weight of lines, gives
  

12   an indication of the relative volume shipped or processed.
  

13           Figure 2 shows the primal solution of cheese plants for
  

14   March 2014.  Cost minimizing solutions favor a more local milk
  

15   supply and a more distant distribution of finished products
  

16   than is the case for fluid milk plants, shown in Figure 1.
  

17           Primal solution flow maps can be constructed for any of
  

18   the products in the model.  Although we can constrain the model
  

19   to capacitate plants, we do not have complete information about
  

20   plant capacities.  As such, we usually run the model with plant
  

21   locations able to process as much product at the processing
  

22   site as the model would choose to do.
  

23       JUDGE CLIFTON:  Now, let me stop you there, Dr. Stephenson,
  

24   because we can now see these figures, Figure 1 and Figure 2,
  

25   and I would like us to have a chance just to try to see what is
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 1   here.  You can tell me at what point in your written testimony
  

 2   you want to walk us through an understanding of how to read
  

 3   Figure 1 and Figure 2.
  

 4       DR. STEPHENSON:  I could do that right now, if you would
  

 5   like, if that would be helpful.
  

 6       JUDGE CLIFTON:  That would be great.  Yes.
  

 7       DR. STEPHENSON:  Again, these are the, what we would call
  

 8   product flows that occur from the primal solution.  And I'm
  

 9   showing two different maps here that are indicative of two
  

10   different products.  The Figure 1 shows the least cost fluid
  

11   milk processing location and flows.  And this is for the
  

12   March 2014 solution.
  

13           So, once again, if you start at the farm level, the end
  

14   of the green line is where we would have farm milk represented
  

15   and moving toward a plant which is represented as a triangle.
  

16   So that triangle is showing you processing locations for fluid
  

17   milk that the model would like to process.  And again, the
  

18   relative weight of those lines and the sizes of the triangle,
  

19   give you an indication at least of the size or volume of the
  

20   flows or processing at that location.  The orange lines are
  

21   showing distribution of the finished fluid milk products.  And
  

22   the orange rectangles are showing you the distribution
  

23   locations.  So if we have a triangle that has no obvious green
  

24   lines going to it, it simply means that there is an adequate
  

25   local milk supply to feed that plant.  In other words, milk is
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 1   moving short distances.  It's still assigned a cost, even
  

 2   though it is relatively short distance.  This is one way of
  

 3   displaying a tremendous amount of information that would be
  

 4   difficult to do with all of the individual outputs that come
  

 5   from a computer-run model like this.  And likewise, if we have
  

 6   a single rectangle represented in orange, it is just indicating
  

 7   local distribution.  But the distribution can be further from
  

 8   that.
  

 9           The Figure 2 is showing you the solution for the least
  

10   cost and American cheese processing locations and flows.  And
  

11   the same sort of thing is shown here, that we have yellow
  

12   lines, which would indicate cream either coming from or going
  

13   to a plant.  And we have the product flows of finished products
  

14   shown in orange.  We don't show the locations here as
  

15   rectangles because it just gets messy to do that.  But it is
  

16   obvious that the solutions for these two different kinds of
  

17   dairy products look very different.
  

18           This is what the model would choose to do as the least
  

19   cost solution.  It doesn't try to solve for fluid milk first,
  

20   and then move onto another product category.  It does all of
  

21   the products simultaneously.  So this is, indeed, a least cost
  

22   solution for the global dairy system.
  

23           Now, I haven't included products or all months that we
  

24   could print from this particular publication, just because it
  

25   would probably overwhelm us with detail.  But in the footnote 1
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 1   on page 2, where I indicate that you can access additional
  

 2   maps, this is at the DairyMarkets.orgCA, there are some
  

 3   additional maps there where you can look at September
  

 4   solutions, for example, and you can look at some other product
  

 5   solutions if you have an interest.  These are the ones that I
  

 6   felt were important for this particular hearing.
  

 7           Although it is difficult -- I'm continuing the
  

 8   testimony that I have written -- although it is difficult to
  

 9   evaluate the degree to which the USDSS model matches actual
  

10   outcomes with available data, we can compare model-generated
  

11   volume of five dairy products to those produced in the regions
  

12   of the U.S. based on a monthly Dairy Products report that's
  

13   published by the National Agriculture Statistics Service.  The
  

14   correlation between the model-generated regional production
  

15   quantities and the observed values in the report is greater
  

16   than .88 for all products evaluated in both months and as high
  

17   as .99 for many products such as cheese (those correlations are
  

18   very high).  Moreover, the model results are not sensitive to
  

19   changes of plus or minus five percent in demand values or
  

20   estimated transportation costs.  Both outcomes suggest a high
  

21   degree of confidence in the sensibility of the model outcomes.
  

22   In addition, the model has been used as the principal
  

23   analytical tool for two studies that have been published in
  

24   well-known international journals Food Policy and Environmental
  

25   Science and Technology (footnoted 2, with references to

5947



TRANSCRIPT OF PROCEEDINGS - VOL. XXX

 1   Nicholson, He, Gao, and Gomez.)  And so the USDSS has been
  

 2   subject to both industry and peer review.
  

 3           Figures 1 and 2 demonstrate that it is economically
  

 4   efficient to have a great deal of cheese manufactured in areas
  

 5   of relative surplus milk production when compared to other
  

 6   products such as fluid milk.
  

 7   The Dual Solution
  

 8           The dual solution indicates the marginal value of an
  

 9   additional unit of milk at a farm supply or plant location.
  

10   Conceptually, this can be thought of as follows:  If you would
  

11   ask a fluid milk plant owner how much more they would be
  

12   willing to pay for another hundredweight of milk, they would
  

13   have to consider all of their options for other milk supplies,
  

14   and the cost of transporting that milk to their plant, and they
  

15   would have to consider the additional sales opportunities for
  

16   the finished product and the cost of distribution to those
  

17   locations.  This value would never be more than the cost of
  

18   transportation from the closest supply region and it will be
  

19   minimal in some locations where there's plenty of milk or
  

20   little nearby demand.  (Noted in bold for emphasis) Thus,
  

21   supply, demand, and transportation costs become the important
  

22   determinants of the relative spatial values of milk.
  

23           The USDSS dual values for fluid milk are what AMS
  

24   contracted with the Cornell Program on Dairy Markets and Policy
  

25   to provide in response to the issues identified in the 1996

5948



TRANSCRIPT OF PROCEEDINGS - VOL. XXX

 1   Farm Bill.  Results from the USDSS have been extensively used
  

 2   by AMS Dairy Programs over the years as a resource in
  

 3   consideration of hearings discussing changes in Class I
  

 4   differentials.
  

 5           In the original publication, (footnote 3, Pratt, James,
  

 6   Phillip Bishop, Eric Erba, Andrew Novakovic, and Mark
  

 7   Stephenson, Normative Estimates of Class I Prices Across U.S.
  

 8   Markets, we do have a reference for that at:
  

 9   http://dairymarkets.org.PubPod/Reference/Library/Pratt,etal.07.
  

10   1998.b.pdf
  

11       JUDGE CLIFTON:  Dr. Stephenson, in that footnote you read
  

12   it as "U.S. markets" "prices across U.S. markets," would you
  

13   re-read that phrase?
  

14       DR. STEPHENSON:  Yes, normative estimates of Class I prices
  

15   across U.S. milk markets.
  

16       JUDGE CLIFTON:  Thank you.
  

17       DR. STEPHENSON:  That is the title.  Thank you for the
  

18   clarification.
  

19           In the original publication documenting Class I
  

20   differential estimates using 1995 data, it was noted, that
  

21   other dairy products also have spatial price relationships.
  

22   "Just as USDSS generates relative milk values at fluid
  

23   processing locations utilized in the optimal solution, it also
  

24   generates relative milk values at manufacturing locations."
  

25           Figure 7 of that document is displayed "a price surface
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 1   map" of model-generated cheese differentials in which,
  

 2   "Generally, theses values increase from low-valued areas in the
  

 3   Northwest to high-valued areas in the East and Southeast."  A
  

 4   copy of that map is shown in Figure 3.
  

 5           I might make note that this was scanned from the
  

 6   original document which itself was scanned, and it is hard to
  

 7   read those numbers on there, but I will try to provide at least
  

 8   some interpretation of that in the text here.
  

 9           The Class III price surface with the 1995 data, showed
  

10   that a difference of about 30 cents per hundredweight of milk
  

11   between Central California and a location like Chicago in the
  

12   Upper Midwest.  I chose these two locations because they are
  

13   both regions of surplus milk which manufacture significant
  

14   quantities of cheese, and which are sold outside their
  

15   respective regions.  Figure 2 demonstrates this and also shows
  

16   that the flows are generally from West to East and slightly
  

17   North to South.  Another way to interpret that 30 cent
  

18   difference back in 1995, is that a Central California
  

19   manufacturer of cheese could not afford to pay any more than 30
  

20   cents less than a processor in the Upper Midwest and still be
  

21   competitive with Midwest cheese plants -- ceteris paribus,
  

22   meaning that all other things being equal.
  

23           It should be noted that spatial prices shown in the map
  

24   in Figure 3 have a fixed value added to each location and
  

25   should not be interpreted as the Class III price, or what would
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 1   have been the Basic Formula Price, at that time.  It is the
  

 2   difference in prices between location that is of importance.
  

 3           I would note that the Figure 3 has the title U.S.
  

 4   Model-Generated Cheese Differentials, May 1995.
  

 5       JUDGE CLIFTON:  And read again that title, the first part
  

 6   of it, you said U.S., but it's more than just U.S.
  

 7       DR. STEPHENSON:  Excuse me, it is the USDSS Model-Generated
  

 8   Cheese Differentials, May 1995.
  

 9           Since the initial analysis --
  

10       JUDGE CLIFTON:  If you could go back.  You promised to help
  

11   us with this since we can't read the numbers.  Do you know what
  

12   the numbers are, or did you at one point in studying it?
  

13       DR. STEPHENSON:  Yes, I do.  And, in fact, we can look up
  

14   the values of numbers at each of the locations.  I provided the
  

15   one that I think is important to the discussion here.  There is
  

16   a difference of 30 cents per hundredweight of milk between the
  

17   Central California region and Chicago, Illinois.  And I use
  

18   those two locations because they are areas of surplus milk
  

19   supply and significant cheese manufacturing.
  

20       JUDGE CLIFTON:  Thank you.
  

21       DR. STEPHENSON:  And if you make comparisons with the
  

22   Figure 2, primal solution map, the flows of product, this would
  

23   indicate that plants will need to be competitive with one
  

24   another to serve those Eastern Coast markets, and this is the
  

25   difference in price that would achieve that sort of
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 1   equilibrium.
  

 2       JUDGE CLIFTON:  Thank you.
  

 3       DR. STEPHENSON:  Since the initial analyses of the 1995
  

 4   data, the USDSS model has been updated to represent two months
  

 5   of the year in each of 2001, 2006, 2011, and now for 2014.
  

 6   Figure 4 shows the March 2014 solution for marginal cheese milk
  

 7   values.  Again, it is the difference in prices across the
  

 8   surface that matters and not the absolute values shown.  For
  

 9   simplicity and interpretation, the lowest marginal milk values
  

10   in this map is shown as a zero dollar value.
  

11           The important item to note in Figures 3 and 4 is that
  

12   the difference in marginal value between Central California and
  

13   Chicago is now about 70 cents per hundredweight of milk.  A
  

14   similar difference was observed in the analysis of data from
  

15   the September 2014.  We have seen a steady progression from
  

16   that 30 cents difference in 1995 to today's value over time.
  

17   For instance, the 2006 model runs (footnote 4 is noted
  

18   Nicholson, Charles, Sources of Differences in California
  

19   Class 4b and Federal Milk Marketing Order Class III Prices
  

20   During 2007 to 2012, published in April of 2012, is a Briefing
  

21   Paper on the dairymarkets.org website) showed about a 60 cent
  

22   difference in the cheese milk price surface between the same
  

23   locations.
  

24           Figure 4's title is USDSS Model-Generated Cheese
  

25   Difference in Marginal Value of Milk at Cheese Plants from
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 1   Low-Value Point, March 2014, with Footnote 5 noted there.  It
  

 2   shows (values are shown only those regions of the U.S. where
  

 3   the model predicts cheese processing to be located.)
  

 4           That's why the bottom quarter or so of the U.S. map is
  

 5   not being shown with values, because the model would not have
  

 6   predicted that that would be optimal to process in those
  

 7   locations.
  

 8   The Evolution of Markets
  

 9           Recall that supply, demand, and transportation costs
  

10   are the important determinants for relative spatial values of
  

11   milk.  To help partition these changes in value over time, we
  

12   ran the March 2014 data using the same transportation costs as
  

13   used in the 1995 model runs.  This showed that about half of
  

14   the difference in costs from 1995 to 2014 was due to higher
  

15   transportation costs, and half of it was due to changes in the
  

16   relative spatial locations of milk supply and demand for dairy
  

17   products.
  

18           In the 19 years from 1995 to 2014, California milk
  

19   supplies had increased by about 67 percent, and more generally,
  

20   in the western states, milk supplies had increased by more than
  

21   82 percent.  Over this same time period, the California
  

22   population had increased by 23 percent and the western states
  

23   by about 34 percent.  Clearly, milk production has increased by
  

24   much more than the local demand for milk and dairy products in
  

25   this region, diminishing the relative value of milk.
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 1           It is fair to recognize that per capita consumption of
  

 2   milk and dairy products has also risen over that 19-year time
  

 3   period.  Taking into account the per capita demand for milk and
  

 4   dairy products, California was about 7.2 billion pounds of milk
  

 5   net surplus in 1995, and was about 18.7 billion pounds of milk
  

 6   net surplus in 2014.  The western states are about 34.4 billion
  

 7   pounds net surplus as a region.
  

 8           Figure 5 shows the change in the intensity of milk
  

 9   production at the county level across the country for a recent
  

10   decade.  That decade, by the way, is from 2001 to 2011.
  

11   Changes in milk production have clearly been occurring within
  

12   California as well as the rest of the country.  It's important
  

13   to note that milk values California change, not just because of
  

14   what happens in California, but also because of what happens
  

15   outside of the state.  Strong growth in milk production in
  

16   Idaho and other western states has had an impact on California
  

17   milk values, as well as their own internal growth.
  

18           The title for Figure 5 is the Change in Milk Production
  

19   Intensity from 2001 to 2011.  And this was calculated at the
  

20   county level, so it shows more than just state changes in milk
  

21   production, it gives much greater detail than that.
  

22           In that Figures 5, there is a red line in the center of
  

23   the map with arrows which shows the centroids of milk
  

24   production by decade.  A centroid is a geographically-weighted
  

25   average.  This, too, demonstrates that milk production has been
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 1   moving to the west for at least the last five decades,
  

 2   affecting the spatial value of milk.  The weighted average
  

 3   calculation, or centroid, requires a substantial change in
  

 4   regional values to show a visible change in map coordinates.
  

 5           Figure 5 shows that the Southeast has been losing milk
  

 6   production, with the exception of a few isolated pockets in
  

 7   Florida and Georgia.  AMS Dairy Programs recognized this when
  

 8   it announced a tentative final decision, in February, 2008, to
  

 9   raise Class I differentials in the Appalachian, Florida, and
  

10   Southeast Milk Marketing Orders.  A fundamental conclusion from
  

11   these analyses is that spatial milk values for milk, or spatial
  

12   values for milk cannot be considered static for long periods of
  

13   time, and this has implications for minimum regulated prices.
  

14   Minimum Class Prices
  

15           The Federal Milk Marketing Order system has tried to
  

16   mimic what an Economist would call a "competitively determined
  

17   price" with the tools of classified pricing and pooling.  The
  

18   spatial value of milk is recognized in Class I differential
  

19   values, but for many years all other classes of milk have had
  

20   identical regulated minimum values across the country at the
  

21   same point in time.
  

22           Economists often draw a graph with supply and demand
  

23   lines.  The intersection of these lines would represent a
  

24   combination of price and quantity where dairy markets would
  

25   equilibrate the quantity produced exactly matches that which
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 1   buyers wish to purchase.  This is the competitively determined
  

 2   price that is the target for price regulation.  As a practical
  

 3   matter, markets are ever-changing and we cannot observe those
  

 4   equilibrium price quantity values in anything like real time.
  

 5   A practical solution to this problem is that FMMO's have
  

 6   regulated minimum prices that must be paid and have tried to
  

 7   set that standard somewhat below market clearing price.
  

 8           The combination of a low enough price mover and
  

 9   geographically different Class I values has historically
  

10   allowed blended pool values to represent an approximate spatial
  

11   price for producer milk.  Any differences could be made up with
  

12   voluntary premiums paid above the regulated minimum.  A real
  

13   concern is with minimum pricing setting the regulated level
  

14   above the market clearing price.  At that point, producers are
  

15   willing to supply more milk to markets than consumers wish to
  

16   purchase.  This would certainly be evidence of "disorderly
  

17   marketing".
  

18           This has occasionally happened in the Pacific Northwest
  

19   and less frequently in other FMMO's.  However, because most of
  

20   the milk in these regions is cooperatively marketed, the
  

21   cooperative can, under FMMO regulation, reblend the lower milk
  

22   price back to its member owners.  The same mechanism cannot be
  

23   implemented for proprietary transactions.
  

24           The concern with a California FMMO is that our current
  

25   product price formulas may not set the Class III minimum price
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 1   low enough to allow the western markets to clear on a regular
  

 2   basis.  Higher transportation costs and additional surplus milk
  

 3   supplies suggest that the competitive price difference between
  

 4   the major cheese producing region of the country have grown.
  

 5           Two solutions present themselves to assure orderly
  

 6   markets.  One is that minimum price be calibrated to be just
  

 7   below the lowest value of milk in the country.  The other is
  

 8   that regional manufacturing prices differ by enough to reflect
  

 9   the geographic market values.  The problem with a flat but
  

10   lower minimum price is that the price may be so low in the
  

11   higher value regions of the country as to be meaningless if
  

12   premiums are asked to carry too much of the value.  A better
  

13   solution may be to reflect the regional price variation with a
  

14   price surface as we do in Class I milk.
  

15           As recently as the early 1990's, we did not have a
  

16   Class IV milk price.  However, in 1993, USDA separated
  

17   manufacturing milk prices into Class III (milk used for cheese)
  

18   and Class IIIa (milk used to make nonfat dry milk).  The IIIa
  

19   price was regionally different and used a product price formula
  

20   driven by the Central States nonfat dry milk powder price for
  

21   states east of the Rockies, and the Western nonfat dry milk
  

22   price which was generally 2 to 6 cents per pound lower for
  

23   western states.  Product price formulas with regionally
  

24   distinct product prices could serve the purpose.
  

25   Alternatively, a manufacturing price differential could be
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 1   added to the class price mover, as long as the class price
  

 2   mover reflects a spatial value below the lowest level.
  

 3           I would like to move now to talk a little bit about
  

 4   whey practices in the U.S.
  

 5           The price of whey can have a great impact on producer
  

 6   prices and input costs for cheese manufacturers.  Indeed, whey
  

 7   prices have been at the center of much of the discussion of
  

 8   California milk price issue.  On the one hand, producers paid
  

 9   under the California State Order have argued that the value of
  

10   dry sweet whey has not been fully captured in the 4b milk
  

11   price.  California plants, on the other hand, have argued that
  

12   very little dry sweet whey is produced in the state, and many
  

13   smaller plants regulated in FMMO's have complained that they
  

14   are being charged for the value of whey but not able to capture
  

15   that value in product sales.
  

16           I'm in the process of surveying cheese plants across
  

17   the U.S. to better understand the current utilization of whey
  

18   in this country.  Although I am still receiving responses from
  

19   plants, I thought that it might be useful to provide a summary
  

20   of participants responses to date.
  

21   Descriptive Statistics
  

22           To date, I have received 88 responses to the survey,
  

23   some are not yet complete and have been excluded from this
  

24   report.  There are 62 completed surveys that I will use to
  

25   characterize U.S. plants.  These 62 plants are located in 16
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 1   states.  Table 1 describes the range of processing volumes, and
  

 2   Table 2 shows the status of plant regulation.
  

 3           Title for table 1 is:  Number of Cheese Plants by Milk
  

 4   Volume in a Processing Day.
  

 5           First category is less than 100,000 pounds of milk per
  

 6   day.  There were 11 respondents in that category.
  

 7           Between 100,000 and 1 million pounds of milk per day,
  

 8   16 respondents.
  

 9           Between 1 million and 3 million pounds of milk per day,
  

10   23 respondents.  And more than 3 million pounds of milk per
  

11   day, 12 respondents.
  

12           Table 2 describes the regulation of these cheese plant
  

13   respondents, those who indicated that they were a Federal Order
  

14   pool plant numbered 26; those who purchased milk from a
  

15   cooperative who pools the milk were 14; those who are regulated
  

16   under a State Order were 13; and unregulated cheese plants were
  

17   9.
  

18           12 of the plants received whey from other plants to
  

19   process along with the whey produced in their own cheese
  

20   operation.  Not surprisingly, all of the plants processing less
  

21   than 100,000 pounds of milk per day are selling or disposing of
  

22   all of their whey.
  

23       JUDGE CLIFTON:  I would like to interrupt, if I may.  We're
  

24   at the top of page 11, and you read it a little bit different
  

25   from what's written.  So when plants buy whey, are they buying
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 1   it for their cheese operation?
  

 2       DR. STEPHENSON:  They are buying it for their whey
  

 3   operation to further process into a final product that's
  

 4   distinct from cheese.  So if they have the equipment and
  

 5   capacity to produce a final dried whey product, they may also
  

 6   have the capacity to process more whey than they are producing
  

 7   in their cheese operation at that location.
  

 8       JUDGE CLIFTON:  Thank you.  Would you read that page again
  

 9   from the top?
  

10       DR. STEPHENSON:  Yes, I will read it as written.
  

11           Twelve of the plants receive whey from other plants to
  

12   process along with the whey produced in their own plant.  Not
  

13   surprisingly, all of the plants processing less than 100,000
  

14   pounds of milk per day are selling or disposing all of their
  

15   whey.  15 percent of plants processing from 100,000 to 2
  

16   million pounds of milk per day, process a portion of their whey
  

17   into some form of product for sale.
  

18           83 percent of plants processing more than 2 million
  

19   pounds of milk per day, are processing some or all of their
  

20   whey into a final product for sale.
  

21           Of the plants not processing a final product, about 15
  

22   percent are disposing whey by land-spreading or fed to local
  

23   livestock.  All plants disposing of whey, incur the cost, or
  

24   the hauling cost, but some also pay to dispose of the whey
  

25   beyond the cost of hauling.
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 1           The average distance to dispose of whey was about 85
  

 2   miles, although some plants had options as close as 200 -- or
  

 3   20 miles.
  

 4           The remaining plants not processing a final product are
  

 5   selling or transferring whey in various forms to another plant.
  

 6   These plants averaged about 65 miles to the receiving
  

 7   destination, but the range was from 2 miles to 250 miles.
  

 8           Figure 6 shows the distribution of distance for the
  

 9   plants in the box plot.  The title of Figure 6 is:
  

10   The Distance From Cheese Plant to Whey Processing or Disposal.
  

11           And I might describe what the box plot shows.  These
  

12   are often called box-and-whisker plots.  The central box area
  

13   that has a gray bar in the middle of it, shows the middle 50
  

14   percent of observations that we have in plants, and the two
  

15   smaller boxes which make up the one larger box, are 25 percent
  

16   of the observations.  The line going to the whisker at the
  

17   bottom, or the line going to the whisker at the top, are
  

18   showing the 25 percent of plants in that particular range, or
  

19   those two ranges.  And the circles that are shown above are
  

20   statistical outliers, they are plants that are sending milk an
  

21   unusual distance from the remainder.
  

22           That gray shaded area in the middle gives you a 95
  

23   percent confidence interval of where the true mean or average
  

24   of the distribution of whey processing occurs.
  

25           Using a cost --
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 1       JUDGE CLIFTON:  Excuse me, and looking at that, the main
  

 2   distance is from 30 miles to 60 or 70 miles?
  

 3       DR. STEPHENSON:  A little more than 70 miles, that's
  

 4   correct.
  

 5       JUDGE CLIFTON:  Okay.  Thank you.  That's a wonderful
  

 6   graph.  Thank you.
  

 7       DR. STEPHENSON:  Using a cost of transportation model that
  

 8   was developed at Cornell University (footnote 6, Pratt,
  

 9   Wasserman and Trerise, Milk Hauling Cost Analysis Version 2,
  

10   March 1994, Cornell University.  Also available at the
  

11   dairymarkets.org website) and it has since been updated to
  

12   Version 4, I have estimated the hauling cost per hundredweight
  

13   of whey in a fully loaded tractor trailer.  Hauling is
  

14   estimated to cost about $1.79 per hundredweight for the
  

15   250-mile destination, 46 cents per hundredweight for the 2-mile
  

16   destination, and about 88 cents per hundredweight for the
  

17   average 65-mile destination.
  

18           Virtually all of the cheese plants are separating the
  

19   cream from the whey stream.  Many of the plants transporting
  

20   the whey to an aggregator or other plant for final processing,
  

21   do some initial processing of the product.  54 percent are
  

22   pasturizing the whey, and about 69 percent are cooling the
  

23   whey.  87 percent are concentrating the whey by reverse osmosis
  

24   and/or ultra-filtration processes prior to shipment.  Figure 7
  

25   shows the total solids in the whey products shipped from the
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 1   cheese plants to other plants for further processing.  The
  

 2   average solids was about 23 percent.  The transportation cost
  

 3   to deliver a pound of solids in the average concentration of
  

 4   whey, the average distance, would be 88 cents divided by the 23
  

 5   pounds of solids, or 3.83 cents per pound of solids.
  

 6           Figure 7, which shows this distribution, is entitled
  

 7   Percent of Solids in Whey Shipped for Further Processing.
  

 8   Again, I would note that the range here is from a little less
  

 9   than 7 and a half percent to a little more than 45 percent.
  

10           A few years ago, I conducted a study of the costs of
  

11   ultra-filtration of milk.  There were a significant economies
  

12   of scale in those plants.  Figure 8 shows the processing costs
  

13   that were estimated at various plant sizes for concentration to
  

14   about 3 times (3x) its initial solids content.  This 3x
  

15   concentration is about the average of the plants reported in
  

16   Figure 7.
  

17           Plants shipping this semi-processed whey averaged about
  

18   one million pounds of milk for processing day.  That volume of
  

19   whey, processed through ultra-filtration, is estimated to cost
  

20   about 60 cents per hundredweight of whey.  The raw whey from
  

21   these plants averaged about 6.7 percent total solids or about
  

22   8.96 cents per pound of whey solids processed (that would be 60
  

23   cents divided by the 6.7 pounds of solids.)
  

24           Obviously, there's quite a range of transportation
  

25   distances these plants have reported.  There's also quite a

5963



TRANSCRIPT OF PROCEEDINGS - VOL. XXX

 1   range of processing being done by plants transporting their
  

 2   whey to final product processors, but using average values,
  

 3   there is something like a 12.79 cents (which is the 3.83 cents
  

 4   plus 8.69 cents) cost --
  

 5       JUDGE CLIFTON:  8 point what?
  

 6       DR. STEPHENSON:  8.69 cents, that was the cost of
  

 7   transportation.
  

 8       JUDGE CLIFTON:  And is that what you have got written here?
  

 9       DR. STEPHENSON:  I do.  In fact I --
  

10       JUDGE CLIFTON:  I'm seeing 8.96 instead of 8.69.
  

11       DR. STEPHENSON:  You're right, excuse me, this is a typo,
  

12   if that was the case.
  

13       JUDGE CLIFTON:  Okay.  Do you have -- let's see, 8 --
  

14       DR. STEPHENSON:  No, 8.96 was the cost for processing the
  

15   total solids in the ultra-filtration per pound of whey solids,
  

16   noted in the paragraph above.  And shown down here is 8.96
  

17   cents again in that formula to get to the 12.79 cents total
  

18   cost.
  

19       JUDGE CLIFTON:  Okay.  Good.  So begin again with the
  

20   sentence, last sentence on page 12, if you will, the word but.
  

21       DR. STEPHENSON:  But using average values, there is
  

22   something like a 12.79 cents, which would be 3.83 cents plus
  

23   8.96 cents, cost per pound of solids being incurred by plants
  

24   that are not processing their whey into a final product for
  

25   sale.
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 1           I have taken the other solids value per pound, as
  

 2   announced by AMS, from January 2000 to September 2015, and
  

 3   added the additional average transportation and processing cost
  

 4   calculated above, which was 12.79 cents, to them.  They are
  

 5   displayed in the histogram in Figure 9.  This graphic shows the
  

 6   frequency of the estimated value per pound of solids that a
  

 7   cheese maker would need to recover in the transaction with
  

 8   final whey product processor to break even.
  

 9           That Figure 8 above Figure 9, first, let me read the
  

10   title of that, which is:  The Processing Costs per
  

11   Hundredweight of Milk in Ultra-Filtration Plants.  And Figure 9
  

12   is:  The Frequency of Cost per Pound of Other Solids Processing
  

13   and Transportation from January 2000 through September 2015.
  

14   And it goes from a low of 5 cents per pound, up to 75 cents per
  

15   pound.
  

16       JUDGE CLIFTON:  So help me understand Figure 9, if you
  

17   will, Doctor.  The dates, since it covers about 15 years, the
  

18   dates are represented how in this Figure 9?  What is the most
  

19   recent experience?
  

20       DR. STEPHENSON; the most recent experience would be
  

21   September 2015, and I don't recall, I would have to look at a
  

22   price announcement by the Federal Milk Marketing Orders what
  

23   that whey price was for that particular month, but there would
  

24   have been an other solids value that a cheese maker would be
  

25   paying for in the milk that they received.  And that's what's
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 1   indicated here, plus that 12.79 cents for the processing and
  

 2   transportation to the final whey manufacturer.
  

 3       JUDGE CLIFTON:  And so when we say "frequency of cost" are
  

 4   the highest bars the ones that the cost that have most
  

 5   frequently occurred?
  

 6       DR. STEPHENSON:  That is correct.  So, for example, around
  

 7   that 15 to 20 to 25 cents we see several bars or observations,
  

 8   about 30 months in each of those, where we would have seen
  

 9   prices like that.  And, you know, relatively fewer, there's
  

10   another spike in prices a little bit later around the 50 cents
  

11   in total.  This, again, would have been the cost of the other
  

12   solids purchased by the cheese plants, and it would also
  

13   include that 12.79 cents.
  

14       JUDGE CLIFTON:  So does this represent what the cheese
  

15   plants had to pay because of a component pricing formula or
  

16   something else?
  

17       DR. STEPHENSON:  It represents two things.  It represents
  

18   what they would have had to pay by that component pricing
  

19   formula, and it represents my estimate of the current costs of
  

20   transportation and processing in average cheese plants.  So, in
  

21   other words, for a plant that has to do something with their
  

22   whey and can't process that to final product, it represents,
  

23   you know, the cost of both purchasing the ingredient, doing the
  

24   processing, and sending it to someone who can transform that
  

25   into final product.  I am sorry about the confusion on the
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 1   graphic.
  

 2       JUDGE CLIFTON:  No, this is excellent information that we
  

 3   have been trying to figure out witness by witness.  And your
  

 4   data to produce this came from what?
  

 5       DR. STEPHENSON:  The data comes from Federal Milk Marketing
  

 6   Order price announcements, where they announce the price of
  

 7   other solids, or have since January of 2000.
  

 8       JUDGE CLIFTON:  But what we haven't been able to get at
  

 9   yet, until you brought this chart, is the processing cost.  Is
  

10   that from your survey?
  

11       DR. STEPHENSON:  This is from work that has been done in
  

12   very recent years.  The ultra-filtration, and I would certainly
  

13   want to suggest that this is only one process that plants can,
  

14   or do, use.  This is not reverse osmosis, for example, a
  

15   different process, this is only ultra-filtration.  It can take
  

16   those plant, or the solids in a whey stream to about the
  

17   average levels that we were seeing in the survey being shipped.
  

18   But obviously, there's a very wide variety of experience that
  

19   plants are doing in the transformation of their product.  This
  

20   gets them to about an average value.  Some plants are shipping
  

21   raw whey product that's maybe pasteurized and probably cooled,
  

22   but not otherwise processed.  So there can be quite a
  

23   distribution of costs.  This is simply representative of an
  

24   average set of values.
  

25       JUDGE CLIFTON:  Thank you.
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 1       DR. STEPHENSON:  Top of page 14, then.
  

 2           The survey has indicated that there are several methods
  

 3   employed to arrive at a value for whey sold, whether raw or
  

 4   partially processed, that is transferred from a cheese plant.
  

 5   Table 3 shows the percentage of responses to several of the
  

 6   methods used.
  

 7           Table 3's title is:  The Method Used to Determine a
  

 8   Value for Whey Sold to Another Plant.
  

 9           The first category is, and not ranked by percentages,
  

10   but just the first line on the Table 3.  On a solids basis as a
  

11   percentage or multiple of publicly reported whey price --
  

12       JUDGE CLIFTON:  Read that phrase again, of publicly
  

13   reported?
  

14       DR. STEPHENSON:  A Publicly reported dry whey price, 28
  

15   percent of respondents indicated that that was the way they
  

16   determined value sold to another plant.
  

17           There were no respondents who indicated that they
  

18   determined value on a solids basis as specified discount or
  

19   premium applied to a publicly reported dry whey price.
  

20           4 percent of respondents reported that they did it on a
  

21   solids basis as a percentage or multiple of a publicly reported
  

22   whey protein concentrate, 34 price.
  

23           20 percent reported that it was on a solids basis as a
  

24   specified discount or premium applied to a publicly reported
  

25   WPC 34 price.

5968



TRANSCRIPT OF PROCEEDINGS - VOL. XXX

 1           20 percent indicated that it was just on a liquid basis
  

 2   per hundredweight.
  

 3           And 28 percent said other.  And for other, I asked them
  

 4   to respond, and most often it was explained as a simple fixed
  

 5   price per pound of solids.
  

 6           I didn't ask respondents to provide any specific
  

 7   formulas so I cannot deduce what their income was relative to
  

 8   the costs they might have incurred.
  

 9           In summary, I have many friends and acquaintances
  

10   employed in the California dairy industry, producers,
  

11   cooperatives, and processors, and I'm well aware of the
  

12   problems they have been addressing over the last several years.
  

13   It's my measured opinion that there has been room for higher
  

14   milk price for producers than was regulated by the California
  

15   State Order.  But it is my caution to regulators when
  

16   considering the implementation of a uniform manufacturing price
  

17   from coast to coast, that markets will punish a price that is
  

18   above market clearing levels.  I would fear that imposing our
  

19   current Federal Order Class III product price formula upon the
  

20   California dairy industry could, over time, affect cheese plant
  

21   profitability sufficiently to cause a significant shift in
  

22   ownership of cheese plants from proprietary firms to
  

23   cooperative structure, where losses can be reblended back to
  

24   members.
  

25           As long as product price formulas are used for milk
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 1   price regulation, the value of whey is likely to be a
  

 2   controversy.  Dairy farmers demand to capture whey's value in
  

 3   the regulated price.  If whey products were valuable enough,
  

 4   like the cheese co-product, small and medium-size plants might
  

 5   be able to afford the capital investment necessary to capture
  

 6   the value of whey.  However, only the largest plants are able
  

 7   to invest in today's drying technology.
  

 8           The smallest cheese plants are not trying to compete by
  

 9   producing commodity products.  They are trying to produce
  

10   differentiated cheese products whose value can carry the cost
  

11   of discarded whey, but it's the mid-sized cheese plants who are
  

12   probably caught in the most difficult place--to be large, too
  

13   large to significantly differentiate a product and too small to
  

14   afford a dryer.
  

15           I don't have answers to many of the concerns raised by
  

16   the stakeholders in the California dairy industry, but I have
  

17   done enough research with this sector to be convinced that
  

18   spatial prices and whey values should be carefully considered
  

19   by regulators.
  

20           And that was the end of my prepared statement.
  

21       JUDGE CLIFTON:  Dr. Stephenson, this is a remarkable
  

22   document and I thank you for it.  I think we'll take a little
  

23   break before we have cross-examination, because lots of people
  

24   will have lots of questions, and I would like you to move
  

25   around and get some fluid.
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 1           I do ask just the spelling on this last line of the
  

 2   next to the last paragraph, "too" large would be "TOO" and too
  

 3   small, "TOO"?
  

 4       DR. STEPHENSON:  Yes, it would.
  

 5       JUDGE CLIFTON:  All right.  We'll just make that change on
  

 6   the record copy, page 14 of Exhibit 133, last line of the next
  

 7   to the last paragraph.
  

 8       DR. STEPHENSON:  I normally catch those.
  

 9       JUDGE CLIFTON:  Well, you did a marvelous job on this.  No
  

10   complaints.
  

11           Okay.  Thank you.  Let's see what time it is.  Because
  

12   there's so much material here, I think you should have your
  

13   15-minute break, even though we're a bit early.  Please be back
  

14   and ready to go at 10:50 -- 10:40, thank you.
  

15       (Whereupon, a break was taken.)
  

16       JUDGE CLIFTON:  We're back on record at 10:41.
  

17   Mr. English?
  

18                        CROSS-EXAMINATION
  

19   BY MR. ENGLISH:
  

20      Q.  Thank you, your Honor.
  

21          Good morning, Dr. Stephenson.
  

22       JUDGE CLIFTON:  And state your name.
  

23       MR. ENGLISH:  I'm Chip English.
  

24   BY MR. ENGLISH:
  

25      Q.  Your Honor, I may take this in pieces, which is to say,
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 1   after a period of time I may sit down and let others go.  This
  

 2   is the first time I have seen the testimony, too, so I'm still
  

 3   working through it myself.
  

 4       JUDGE CLIFTON:  Yes, everyone will be welcome to have
  

 5   numerous opportunities to question Dr. Stephenson.  There is a
  

 6   lot of very important information to cover.
  

 7   BY MR. ENGLISH:
  

 8      Q.  But let me start, if I may, you, like a number of
  

 9   witnesses, have been somewhat shy about listing all the things
  

10   you have done, and you did have a little bit of a conversation
  

11   with the Judge, but I would like to maybe go through that a
  

12   little in greater detail.  When did you get your Ph.D.?
  

13      A.  I may misstate this, I'm sorry, most people remember
  

14   these things like they would remember when they had their green
  

15   Chevy pick up, but it was 1987, I think, but I would have to
  

16   look back and see, Chip, honestly.
  

17      Q.  Before 1990?
  

18      A.  Yes.
  

19      Q.  And after you got your Ph.D., where were you first a
  

20   professor?
  

21      A.  I was first a professor at the University of Wisconsin
  

22   at River Falls.  I was there for three years.  I was then hired
  

23   at Cornell University, where I spent about 18 years, I think.
  

24   It was 18 years.  And then about 6 years ago, I was hired back
  

25   at the University of Wisconsin at Madison.
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 1      Q.  And during that time, approximately what percentage of
  

 2   your work would you say would be connected to the dairy
  

 3   industry?
  

 4      A.  One hundred percent.  I have always worked entirely
  

 5   with the dairy industry.
  

 6      Q.  And during that timeframe, other than what you have
  

 7   already told us about, which was the work you did as an
  

 8   Associate Director for Outreach when you helped develop the
  

 9   U.S. Dairy Sector Simulator, have you had other occasion to
  

10   consult with USDA with respect to dairy policy?
  

11      A.  Sure.  I mean, I have worked with USDA any number of
  

12   times on other projects where we have done some additional work
  

13   and provided insight.  This USDSS model has probably comprised
  

14   the bulk of that effort through the past.  I'm not sure that
  

15   there's been another model that's been used more in USDA
  

16   testimony or work from outside the Department than this model
  

17   has.
  

18      Q.  Now, we have talked about, or you have talked about how
  

19   the model's been used by USDA.  Has it also been used or
  

20   discussed by folks at the other end of the street, the
  

21   U.S. Capitol, Congress?
  

22      A.  It has, quite a number of times.  I have often been
  

23   contacted by members of Congress, and the groups that I work
  

24   with have worked with members of Congress as they begin to
  

25   think about policies and changes that may be made.  They, often
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 1   times, would like to know what the impact of those would be.
  

 2   So it's not unheard of at all, particularly on a five to
  

 3   seven-year cycle to have quite a bit of conversation with folks
  

 4   in Washington.
  

 5      Q.  And I actually don't have the answer.  Have you
  

 6   testified before Congress or Congressional hearings?
  

 7      A.  I have at least two times, maybe three.  I can't
  

 8   remember if it was three or two, but, yes.
  

 9      Q.  Okay.  And you also say you have testified at several
  

10   Federal Milk Marketing Order hearings over that time period?
  

11      A.  Yes, that's correct.
  

12      Q.  Can you discuss, just briefly, what the subjects were
  

13   that you can recall from those?
  

14      A.  Sure.  There was one shortly after my Ph.D. work where
  

15   I looked at the costs of seasonality in the dairy industry, was
  

16   one piece of testimony.  And it used a precursor to this USDSS
  

17   model to talk about some of the costs of that particular
  

18   seasonality.  I have looked at, and testified, to some of the
  

19   product price formulas and impacts of those, or changes in
  

20   price discovery, at least.
  

21      Q.  Okay.  Your Honor, I am not going to belabor the point
  

22   at this point.  I do want to move that Dr. Stephenson be
  

23   accepted as an expert in Agricultural Economics with an
  

24   emphasis in Dairy Economics Regulation and Policy.
  

25       JUDGE CLIFTON:  With an emphasis in dairy?
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 1       MR. ENGLISH:  Economics, regulation, and policy.
  

 2       JUDGE CLIFTON:  Does -- Mr. Beshore?
  

 3       MR. BESHORE:  May I voir dire?
  

 4       JUDGE CLIFTON:  Yes.  And, Mr. Beshore, just so that
  

 5   everyone could hear that, would you repeat what you requested?
  

 6       MR. BESHORE:  I asked may I voir dire.
  

 7       JUDGE CLIFTON:  Yes.
  

 8       MR. BESHORE:  V-O-I-R, D-I-R-E.
  

 9       JUDGE CLIFTON:  Very good.  And state your name.
  

10       MR. BESHORE:  Marvin Beshore.
  

11       JUDGE CLIFTON:  Thank you.
  

12                      VOIR DIRE EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Okay.  No questions about Agricultural Economics or
  

15   Dairy Market Regulation.  My question is with respect to
  

16   policy.  Was any of your, you know, undergraduate or graduate
  

17   work focused on policy as opposed to, you know, the other
  

18   things that you have indicated you studied?
  

19      A.  In the graduate program, do you mean?
  

20      Q.  Undergraduate, graduate, either.
  

21      A.  Sure.  Yes.  It's been common, as I mentioned, in the
  

22   past, at least cyclical, periodic for Washington or members of
  

23   Congress, their staff to contact us with ideas that they are
  

24   percolating for changes in dairy policy and to say, you know,
  

25   what would the implications of these be?  Can you give us an
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 1   answer through some of your modeling techniques or professional
  

 2   judgment?
  

 3      Q.  Okay.  No, I understand that.  What I was in artfully
  

 4   looking for, or asking, attempting to elicit, was whether your
  

 5   degree programs, theses, etcetera, were any of them policy
  

 6   papers as opposed to economics papers?
  

 7      A.  No, they were addressing issues.  And specifically, I
  

 8   guess, during my Ph.D. program, I did look at the costs of
  

 9   butter and powder plants and implemented those costs with a
  

10   spatial model to try to assess some of the expenses involved in
  

11   balancing dairy markets.  And that was later introduced into
  

12   testimony in Federal Order hearing.  So it wasn't work that was
  

13   specifically about policy, but it was work that's related to
  

14   solving problems for dairy industry.
  

15      Q.  Okay.  Generating economic analyses or reports that
  

16   could then be taken by policy makers and utilized?
  

17      A.  Yes.  Marv, I guess just as a general, just as a
  

18   general theme or direction that I'd like to pursue, is not work
  

19   for policy sake.  I'm not trying to create policy, I'm not
  

20   trying to think about policy, I'm trying to do analyses that
  

21   help people understand what maybe some of the unintended
  

22   consequences or intended consequences may be for policies that
  

23   they might like to implement.
  

24      Q.  Very good.  Thank you very much.
  

25       JUDGE CLIFTON:  Dr. Stephenson, I'm looking on the first
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 1   page of Exhibit 133.  What is your current title?
  

 2       DR. STEPHENSON:  My current title is Director of Dairy
  

 3   Policy Analysis.
  

 4       JUDGE CLIFTON:  And how long have you been the Director of
  

 5   Dairy Policy Analysis at the University of Wisconsin?
  

 6       DR. STEPHENSON:  Six years.  It was a position that was
  

 7   created when I came there.
  

 8       JUDGE CLIFTON:  And when you were at your previous
  

 9   university, what was your title as you left?
  

10       DR. STEPHENSON:  The working title there was Director of,
  

11   Associate Director of -- I think I have it in here.  It's not a
  

12   title that I used frequently, it's a title that was bestowed
  

13   upon me with the Cornell Program on Dairy Markets and Policy,
  

14   the Associate Director of Outreach with the Cornell Program on
  

15   Dairy Markets and Policy.
  

16       JUDGE CLIFTON:  All right.  Policy is inextricably entwined
  

17   with your work.  I appreciate your statement that you don't do
  

18   it just for the sake of policy, but policy at its best does, in
  

19   fact, evaluate practically what problem-solving and
  

20   consequences are.
  

21           I do accept you, oh -- did anyone else want to question
  

22   Dr. Stephenson before determining whether you have any
  

23   objection?  No one.  Does anyone object to my accepting
  

24   Dr. Stephenson as an expert in Agricultural Economics with an
  

25   emphasis in Dairy Economics, Regulation, and Policy?  No one.
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 1   Dr. Stephenson, I do accept you as an expert in Agricultural
  

 2   Economics with an emphasis in Dairy Economics, Regulation, and
  

 3   Policy.  Mr. English.
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. ENGLISH:
  

 6      Q.  Thank you, your Honor.
  

 7           And just as I did yesterday, although it's going to be
  

 8   awhile before I get there, I will be, at some point, asking
  

 9   Dr. Stephenson to look at Exhibit 30, which was never admitted
  

10   but it was the 2011 Chicago Workshop of Economists report on
  

11   the 2006 data, which he's referenced in his testimony.  So I
  

12   just want people to know ahead of time.  It will take me awhile
  

13   to get there, but so people can have Exhibit 30 handy at some
  

14   point.
  

15           So you said actually in the discussion we just had,
  

16   which is called voir dire, that some of your other work even
  

17   before the U.S. Dairy Sector Simulator came along was sort of
  

18   like a precursor to the model; is that correct?
  

19      A.  Yes, that's correct.
  

20      Q.  And is it fair to say that given the number of years
  

21   you have worked on the model and the model changes over time or
  

22   is updated?
  

23      A.  Oh, absolutely.  There are two ways in which the model
  

24   can be updated.  One of them is just simply data.  As we're
  

25   looking at different time periods, we know that the results
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 1   will change if the fundamental data underlying that has
  

 2   changed.  But we have also changed structure in the model to
  

 3   maybe address questions that people have wanted to have
  

 4   addressed.  So as an example, we have added product categories
  

 5   as some of those products became more important to a dairy
  

 6   industry.
  

 7      Q.  So it's -- it's a dynamic model in a way, that it's not
  

 8   static, you don't just leave it in place, you have done things
  

 9   to it when you have been asked questions and made changes to
  

10   it?
  

11      A.  Yes, that's correct.
  

12      Q.  Okay.  Now, you haven't actually presented in this
  

13   particular document, your data for September, or your results
  

14   for September 2014, have you?
  

15      A.  No, I didn't in here just because I felt that it was
  

16   not as important.  But once again, the footnote on page 2 that
  

17   provides access to both this testimony itself in PDF form, has
  

18   some of the additional supporting maps to look at, the
  

19   September, some of the product maps of the September time
  

20   period.
  

21      Q.  And I think you said earlier, I'm not sure if it was
  

22   actually in your written statement or if it was added, that the
  

23   September results were not materially or significantly
  

24   different from the March 2014 results for cheese?
  

25      A.  No, I don't think that they are.  You can certainly
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 1   look at them, but the difference in price, for example, is not
  

 2   materially different at all.
  

 3      Q.  Now, I think you did a fair amount of this, but going
  

 4   to page 4 and looking at the figures, I just want to maybe have
  

 5   you pick a location and describe it just a little more for
  

 6   particular location.  And since we're in California, if you can
  

 7   look at, you know, Figure 1, and describe -- I guess I'm
  

 8   assuming those, the two boxes, the larger two boxes, would be,
  

 9   one would be Los Angeles and the other would be the Bay Area?
  

10      A.  That's correct.
  

11      Q.  Okay.  So I'm not sure, there's a lot of detail out of
  

12   it, but could you describe sort of what you are seeing, say,
  

13   out of Los Angeles area for Figure 1?
  

14      A.  Sure.  Out of Los Angeles, you can see in this
  

15   particular graphic the large triangle which represents the
  

16   volume of processing capacity, overlaid against the large
  

17   rectangle there, square, which indicates the large demand in
  

18   this population area as well.  There is a fairly heavy green
  

19   line from somewhat north of Los Angeles, indicating a milk
  

20   assembly flow to those plants and product being processed and
  

21   distributed, both locally, and also a little bit to the north
  

22   and west of the Los Angeles area.
  

23      Q.  Okay.  And then turning to Figure 2, looking at
  

24   California, there's three triangles, but the largest one would
  

25   be near us, where we are today?
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 1      A.  That's correct.  Uh-huh.
  

 2      Q.  Okay.  And so what does that triangle represent and
  

 3   then what do the lines show coming out of that triangle?
  

 4      A.  That triangle would represent a fairly large cheese
  

 5   processing location.  Once again, not necessarily emblematic of
  

 6   a single plant processing there, but in that location, that
  

 7   multi-county area, a great deal of cheese being processed.
  

 8          The orange lines are the product flows of the cheese
  

 9   product from that area.  A heavy line going down toward
  

10   Los Angeles, but many lines going down toward the Southeast and
  

11   Florida and through the Gulf states.
  

12      Q.  Turning to page 5 --
  

13       JUDGE CLIFTON:  Before you leave that, Mr. English, as I
  

14   look at those lines, Dr. Stephenson, and I see the little green
  

15   line with an arrow, that is somewhere within New Mexico, well,
  

16   the border of New Mexico and Texas, what is that?
  

17       DR. STEPHENSON:  That, again, is milk that is moving from a
  

18   supply location to the plant in New Mexico for being processed.
  

19   Most of these have relatively few green lines because there's
  

20   adequate milk supply near the plant.  And if we showed
  

21   absolutely every flow on a map like this, it gets to be
  

22   unreadable.  So we try to express them in ways that provide
  

23   some greater understanding of what the model's trying to do.
  

24       JUDGE CLIFTON:  Thank you.
  

25       MR. ENGLISH:  Actually, I am going to jump ahead, thank
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 1   you, your Honor, for doing that.
  

 2   BY MR. ENGLISH:
  

 3      Q.  I want you to -- I want you to keep that figure in
  

 4   mind, and then I want you to also look at Figure 4 on page 7.
  

 5   And I think what you said is the model doesn't reflect, I'm
  

 6   looking at the blank space between the green, which basically
  

 7   covers most of the Gulf states, Florida, Louisiana, what I
  

 8   would call 90 percent of Texas, except for maybe the Panhandle,
  

 9   30 or 40 percent of New Mexico, and a good portion of Arizona.
  

10   And I think what you said is the model wouldn't make those
  

11   places, for efficient movements.  Is that, or of this
  

12   production of cheese?  Or what were you saying about that?
  

13      A.  That's correct.  The model is fairly dispassionate
  

14   about whether it would choose to operate a cheese plant in a
  

15   known location.  It could, but it can't -- it can't create a
  

16   plant where one doesn't exist.  But it can shut plants down
  

17   that, you know, it doesn't think are in the right location or
  

18   just simply not use them, let's put it that way.
  

19          And that area down there in that very southern band,
  

20   the reason it's not showing up in color there is that there's
  

21   not a large enough volume of cheese being processed in that
  

22   location to provide data at those points.  So, for example, I
  

23   think that cheese plant in New Mexico is large enough to
  

24   provide, you know, data down to that point, but not beyond it.
  

25      Q.  So which cheese plant are you referring to, the small
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 1   one in the bottom, the bottom of --
  

 2      A.  The larger one on the border of Texas.
  

 3      Q.  Oh, on the border of Texas?
  

 4      A.  Uh-huh.
  

 5      Q.  So what is your conclusion about that for the model
  

 6   that --
  

 7      A.  Well, I don't want you to read too much into that.
  

 8   It's just to say that we wouldn't project or try to project
  

 9   values across an area where we don't have data at least at the
  

10   boundaries.
  

11      Q.  Okay.
  

12      A.  So the plants that are actually providing product and
  

13   doing processing in the model are giving us enough data to fill
  

14   in the gaps between them.
  

15      Q.  All right.
  

16      A.  And it's an interpolation that's called krieging
  

17   methods.
  

18      Q.  I'm sorry, what?
  

19      A.  Krieging, K-R-I-E-G-I-N-G, it is a mapping methodology
  

20   that just interpolates multiple points, values at the points.
  

21   We have real actual values.  That is actually shown in this
  

22   Figure 3 on page 6, where we have specific points being shown
  

23   and values at those points that are too fuzzy and small to
  

24   actually read here, but it's those values that are letting the
  

25   mapping program project over that surface of the rest of the
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 1   country.  And we are just simply showing the mapped values in
  

 2   Figure 7, as opposed to the points.
  

 3      Q.  I think the most critical thing I heard, what you are
  

 4   telling me was, but don't over read that space as in some way.
  

 5   Is that, that's what I heard you say?
  

 6      A.  Well, we absolutely have small amounts of cheese being
  

 7   processed in some of these areas, but the USDSS model would
  

 8   have said we probably shouldn't have it, it is not the most
  

 9   efficient location for the simplification of the data that the
  

10   model actually has to process in those areas.
  

11      Q.  Okay.  So now I want to go back to page 5.
  

12       JUDGE CLIFTON:  Would you spell again that term, krieging?
  

13       DR. STEPHENSON:  Krieging, K-R-I-E-G-I-N-G.
  

14       JUDGE CLIFTON:  Thank you.  So page 4, Mr. English?
  

15       MR. ENGLISH:  Page 5, your Honor.
  

16       JUDGE CLIFTON:  Page 5.
  

17   BY MR. ENGLISH:
  

18      Q.  And you made a comment, and I understood what you mean,
  

19   but whether or not the record would reflect it at some point in
  

20   the future, I'm referring to the discussion you had about
  

21   correlations being observed, values greater than 0.88 for all
  

22   products, and as high as 0.99 for many products, and you said
  

23   that was a very high correlation.  And why does that matter?
  

24      A.  Well, for example, a correlation of one would say that
  

25   we would perfectly predict what the, from the model, what the
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 1   real world outcomes would be for the volumes of cheese
  

 2   processed in different locations.
  

 3          We do try to make sure that when we have model results
  

 4   like this, that the model is as correct as can be from a
  

 5   theoretical standpoint and from a construction standpoint.  If
  

 6   it's not coming close to replicating observations that we see
  

 7   in the market, then we would probably either think that the
  

 8   model was not well specified, was not well built, or that it
  

 9   was trying to tell us something really strong.  And in this
  

10   particular case, what it's saying is that it is doing a pretty
  

11   good job with the areas where we can actually look at it and
  

12   compare it to real world results.  So the economy of the U.S.
  

13   dairy market is producing cheese and other dairy products in
  

14   the location that this model would predict it should.  Not
  

15   perfectly, but very well.
  

16      Q.  Turning to your discussion on page 10, and I just want
  

17   to ask you, since your survey's yet not been completed, does
  

18   the lack of being complete undermine the results in any way or
  

19   what would you conclude from this, notwithstanding the fact
  

20   that the surveys are not complete?
  

21      A.  Yeah, if I thought that we didn't have enough
  

22   information in the survey to at least offer some insights for
  

23   AMS to consider in the hearing process, I wouldn't have
  

24   provided it here.  And there were, in fact, a few of these
  

25   plants.  We had 88 that have entered data already, I believe it
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 1   was 62 plants, yes, 62 that were complete surveys, and I felt
  

 2   that they were complete enough to report some of the data from
  

 3   that.  We are following up with plants that haven't got
  

 4   completed surveys yet.  We make phone calls to ask them
  

 5   questions that we have in their responses, but 62 of the plants
  

 6   were complete enough to include here.
  

 7      Q.  Now, this data is not audited?
  

 8      A.  It isn't audited.  I don't have authority to audit, but
  

 9   we do try to make comparisons with known data where we can to
  

10   go back into that.
  

11          I do stress that this is early days on this study.
  

12   This was information that has been in the process of being
  

13   collected for about a month, and we simply haven't had the
  

14   opportunity yet to go back in and check with plants and known
  

15   pieces of information where we can do kind of cross-checks on
  

16   that to verify both completeness and sensibility of data and
  

17   plants, but we don't audit.
  

18      Q.  And nonetheless, and notwithstanding the fact it is not
  

19   complete, you didn't see the data, you yourself just said you
  

20   wouldn't have shown and testified if you weren't comfortable
  

21   what were you seeing --
  

22      A.  Absolutely correct.  And there are pieces of this
  

23   information that I think are, I haven't digested well enough to
  

24   feel like I'm ready to say here is more information.  This was
  

25   information that I thought was complete enough, and not
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 1   terribly controversial, from my point of view, to provide here.
  

 2      Q.  So then turning to page 11 -- apparently, your Honor,
  

 3   we did not sufficiently recognize the Kansas City Royals
  

 4   earlier this week -- so we take whatever levity we can at this
  

 5   point, Dr. Stephenson.
  

 6      A.  Understood.
  

 7      Q.  Turning to page 11, and your discussion of a
  

 8   transportation model.  So Version 2.0 was March 1994, it's been
  

 9   updated to Version 4.  That's tells me that it's been around
  

10   now for well over 20 years?
  

11      A.  Yes.  And even longer than that, but, yes, it was a
  

12   model that's been heavily used by cooperatives who contract
  

13   with milk haulers and milk haulers themselves to understand
  

14   their own costs.
  

15      Q.  So it is something that's relied on generally by the
  

16   industry?
  

17      A.  Well, yes.  And the industry has other opportunities
  

18   now, I think, for assessing some of their costs.  But at the
  

19   time that this was initially developed, many of the smaller
  

20   operators in particular, but cooperatives as well, did want to
  

21   work with their milk hauling companies to make sure that they
  

22   understood what their costs were and that their costs were
  

23   going to be covered.  That was the genesis of developing this
  

24   model.  But it's been very useful to have since that time
  

25   period as well, because it -- it provides some data and input
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 1   into other research products that we do like this.
  

 2      Q.  Okay.  On page 13, and I was trying to pay very close
  

 3   attention to all of it, and especially when Judge Clifton was
  

 4   asking you questions.  But I'm not yet sure that I understand
  

 5   Figure 9.  So first, again, partly for clarity of the record,
  

 6   what is a histogram?
  

 7      A.  A histogram describes the distribution of the
  

 8   observations that you have.  And so the distribution here would
  

 9   be the costs per pound of cheese, and the, or, excuse me, the
  

10   cost per pound of other solids, and that includes both what was
  

11   charged as a minimum price by the Federal Milk Marketing Orders
  

12   to cheese plants that were regulated, and it includes the
  

13   assessment of 12.79 cents for processing and transportation of
  

14   the whey solids to an additional plant for further processing,
  

15   or final processing.
  

16      Q.  So, I understand the X axis.  For the Y axis, what
  

17   precisely is the frequency?  Is it the number of times per
  

18   month?
  

19      A.  No, this would be the number of months that a cost, if
  

20   you take, for example, that .25, that's 25 cents per pound of
  

21   solids.  Okay?  Other solids.  And it would show that about 30
  

22   months had that level of cost in it over this time period of
  

23   January 2000 through September of 2015.
  

24      Q.  Okay.
  

25      A.  We could have displayed this dispersion more like I did
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 1   in those box-and-whiskers box, and I'm sorry I didn't just now.
  

 2   This also gives information about, you know, the range that we
  

 3   see on these costs, and how frequently those costs occur.
  

 4      Q.  All right.  So I want to go back now briefly to page 7,
  

 5   and your statement at the top, which is the USDSS model has
  

 6   been updated to represent two months of the year in each of
  

 7   2001, 2006, 2011, and now for 2014.
  

 8      A.  That's correct.
  

 9      Q.  Now, there was a dairy Economist meeting in Chicago in
  

10   2011, which I believe reported the 2006 results, correct?
  

11      A.  That's correct.  My colleague, Chuck Nicholson, I
  

12   think, reported on those model results then.
  

13      Q.  Okay.  Do you have a copy of Exhibit 30 with you?
  

14      A.  I do.
  

15      Q.  So now you said that your colleague Chuck Nicholson
  

16   reported them.  But, so this is a, basically this is a copy of
  

17   a power point presentation, so it's 29 pages but two slides per
  

18   page, so it is basically 58 slides, correct?
  

19      A.  That's correct.
  

20      Q.  And you said that, that your colleague Chuck Nicholson
  

21   reported the results, but your name is also listed on the power
  

22   point, correct?
  

23      A.  That's correct.  And I have used the term "we" in my
  

24   testimony here, because Dr. Nicholson has also worked with me
  

25   to assemble this 2014 data as well.
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 1      Q.  Okay.  And so you did work on the 2006 --
  

 2      A.  That's correct.
  

 3      Q.  -- data, which was reported by 2011.  Have you seen
  

 4   this power point presentation before?
  

 5      A.  Yes.
  

 6      Q.  Okay.
  

 7      A.  It's been awhile, but, yes.
  

 8      Q.  I don't know whether you need to leaf through it, but
  

 9   first I want you to authenticate it.  Can you just say yes,
  

10   this is --
  

11      A.  Yes, this is certainly.  I recall Dr. Nicholson putting
  

12   this together and presenting this, this talk at our meeting.
  

13      Q.  And again, the "we" part means you would have also
  

14   helped him with the underlying data and maybe something else?
  

15      A.  Yes, absolutely, yes.
  

16      Q.  Okay.  So I would like to turn, first, to page 8, and I
  

17   think we have talked somewhat about this, but this has two
  

18   slides regarding some revisions or changes.  Could you just
  

19   tell me a little bit more about what these two slides tell us
  

20   with respect to the original model and the previous model?
  

21      A.  Sure.  We added a number of product categories to the
  

22   model at this point in time, to reflect a lot of the
  

23   intermediate products in particular.  We were seeing whey
  

24   protein concentrates, dry wheys, ultra-filtered milk, and milk
  

25   protein concentrates, being produced in greater quantities and
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 1   becoming more important as what we would call intermediate
  

 2   products, or products that would be used in other dairy
  

 3   products.  And so we explicitly expanded the model to include
  

 4   those.  That's what this particular slide is showing.
  

 5           We had also, at that point in time, made a few other
  

 6   changes to the model as well in reporting some final product
  

 7   categories.  More recently, with the 2011 data, no, excuse me,
  

 8   with the 2006 data, the model was later updated to include
  

 9   Greek yogurt as a separate category from regular yogurt because
  

10   we had some questions on a research project to take a look at
  

11   Greek yogurts, so there have been model updates over time.
  

12           We have added a few data points in time to represent
  

13   new processing plant locations, which means, of course, that we
  

14   need to update the road network and, of course, as I indicated,
  

15   the data always need to be updated when we we run the model.
  

16      Q.  In the changes slide on the bottom, you also list
  

17   non-linear yield functions based on use of cream and skim
  

18   fractions and intermediate products.  And then you say, results
  

19   in endogenous composition.  Could you explain a little bit more
  

20   about that?
  

21      A.  Sure.  We -- we finessed a bit about what the model was
  

22   doing in the middle of its solutions here, so at one point in
  

23   time, we had dairy products that had to have very specific
  

24   composition of ingredients.  And what we also realized, was
  

25   that, in fact, most of our products that have standards of
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 1   identity, have some small range on composition that's
  

 2   allowable.  And we have done that in the model too, to indicate
  

 3   where it's not particularly binding constraint.  You can use
  

 4   more of the component to make a pound of cheese, for example.
  

 5   If it's a particularly costlier binding constraint, then you
  

 6   can use just a little bit less.  But they are small windows
  

 7   that are in there.
  

 8          We also wanted to make sure in the model that we are
  

 9   tracking every bit of component across the United States.  So
  

10   as an example, when a plant brings in milk, it has regionally
  

11   different composition, and the components are accounted for in
  

12   a plant are used for whatever they are used for there, and the
  

13   products that get shipped from there maybe as a final product
  

14   or an intermediate product, that we are not losing or creating
  

15   components anywhere in the model.  They are accounting
  

16   equations that were added here to assure ourselves that we had
  

17   this mass balance that was being fully represented and fully
  

18   responded to in the model, internally endogenously.
  

19      Q.  And I apologize, I should have asked you to look at
  

20   page 9, because I think that may also go to that point.  The
  

21   two slides there, I think, list both the final products and I
  

22   think the intermediate products that you just discussed.
  

23      A.  That's correct.  Uh-huh.
  

24      Q.  Okay.  Now, turning to page 10 at the bottom, and then,
  

25   over the next couple of pages, you have got fuel costs
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 1   scenarios and you have got changes in Class I price surface
  

 2   with changes in fuel costs.
  

 3          Do you see that?
  

 4      A.  I do.
  

 5      Q.  So what were you showing, or trying to show with that
  

 6   slide and the slides that follow on pages 11 and 12?
  

 7      A.  Well, this was a case where we were providing some
  

 8   emphasis on the dual part of the solution to the models, and
  

 9   were trying to assess the impacts to the dairy industry of
  

10   changing fuel costs.  This was at a time when diesel fuel costs
  

11   has increased rather substantially.  They have retreated
  

12   somewhat since then, but we wanted to get an idea about what
  

13   the impact on milk values were of prices.  So we ran the model
  

14   looking at the impacts of these fuel prices at different
  

15   levels.
  

16          If I remember correctly, the $2.36 was the average fuel
  

17   cost at the time, and then we increased this to $3.50 a gallon
  

18   to reflect the current time period in which the model was run,
  

19   not the time period for which the data were represented.  And
  

20   also a $5 per gallon diesel fuel price.
  

21      Q.  This is for Class I analysis?
  

22      A.  These reports, I believe, were all Class I, but I would
  

23   have to look to see.  Yeah.  They are Class I results.
  

24      Q.  Okay.  So looking at the May 2006, $2.36, that's the
  

25   lowest fuel level.  And so when I look in California, Central
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 1   California, I see $1.20, correct?
  

 2      A.  Yes.
  

 3      Q.  Okay.  And if you used, using the smallest fuel level,
  

 4   I'm figuring that that means that by the time you get to
  

 5   Florida you have sort of the smallest difference of these three
  

 6   maps, because if you use the $5.00 fuel, you would end up with
  

 7   a much bigger difference by the time you get to Florida; is
  

 8   that correct?
  

 9      A.  That's correct.
  

10      Q.  Okay.  So if we look at $2.36 on 11, it looks to me
  

11   like $2 line runs right up almost through Chicago?
  

12      A.  Yes.
  

13      Q.  Okay.  So that would be an 80 cent difference for
  

14   Class I price surface from Central California to, up to
  

15   Chicago?
  

16      A.  Yes.
  

17      Q.  Okay.  And I'm not sure whether you brought it up with
  

18   you, but I did, during the break, look at your website, Dairy
  

19   Markets, which, as I think you told us, includes more maps that
  

20   you didn't put in.  And I'm not asking to put it in, although
  

21   we could if we needed to, but when I looked at that, it looks
  

22   to me like the central, the price in Central California is
  

23   $1.60, you don't have this with you, I just want to you -- do
  

24   you remember what it would be?
  

25      A.  I don't recall.  I wouldn't want to talk about that
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 1   unless I was looking at it, I guess.
  

 2      Q.  Can I show it to you?
  

 3       JUDGE CLIFTON:  Yes, you may approach the witness.  Do you
  

 4   have it on your laptop, Mr. English?
  

 5       MR. ENGLISH:  I do.
  

 6   BY MR. BESHORE:
  

 7      Q.  So first, could you confirm that that is from your
  

 8   website, I'm not showing you some bizarre document I created
  

 9   for myself?
  

10      A.  Good luck with that.  No, this is -- this is certainly
  

11   from our website.
  

12      Q.  And for March of 2014, does that show $1.60 in Central
  

13   California as the lowest value for the Class I price surface?
  

14      A.  I'm not sure that it is the lowest value, but it is
  

15   just about the lowest value.  I see a little corner clear up in
  

16   North Dakota that looks like $1.40 or something like that, but
  

17   yes.
  

18      Q.  Okay.  But $1.60 in Central California, correct?
  

19      A.  Yes.
  

20      Q.  And then as I looked at it, it looks like the lines for
  

21   Chicago may have shifted just enough so it maybe actually
  

22   between two lines, but would it look like it's certainly at
  

23   least 80 cents and maybe 90 cents now between Chicago and
  

24   Central California, so somewhere in the $2.40 to $2.50 range?
  

25      A.  Yes, it looks like it is about that, yes.
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 1       JUDGE CLIFTON:  And Dr. Stephenson, what website are you
  

 2   referring to as "our" website?
  

 3       DR. STEPHENSON:  I used the "our" website to refer to the
  

 4   dairy markets and policy website, which is dairymarkets.org
  

 5       MR. ENGLISH:  Which is footnote one, your Honor.
  

 6       JUDGE CLIFTON:  Thank you.
  

 7       MR. ENGLISH:  And if you go to,
  

 8           dairymarkets.org/CA/CLI0314.bnp,
  

 9   which I think would be March 14, if the 0314 is right.
  

10       DR. STEPHENSON:  That's correct, Class I.
  

11       MR. ENGLISH:  And it's a BD map, so it's -- but you can get
  

12   there directly from footnote 1.
  

13           Give me one minute, your Honor.
  

14       JUDGE CLIFTON:  Certainly.
  

15   BY MR. ENGLISH:
  

16      Q.  Dr. Stephenson, thank you very much.  Again, I might be
  

17   back but I may also have been completed, and very much
  

18   appreciate your coming here today.
  

19      A.  Sure.
  

20       JUDGE CLIFTON:  Who will ask the next questions of
  

21   Dr. Stephenson?  Mr. Beshore.
  

22       MR. ENGLISH:  I'm sorry.  I apologize.
  

23       JUDGE CLIFTON:  Mr. English?
  

24       MR. ENGLISH:  Since he doesn't have a lawyer, someone needs
  

25   to move in the exhibit.  I would move Exhibit 133, his
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 1   testimony, and also at this time, his having authenticated it
  

 2   and discussed it, I would move admission of Exhibit 30.
  

 3       JUDGE CLIFTON:  Let us start with Exhibit 133.  Does anyone
  

 4   wish to question Dr. Stephenson before determining whether you
  

 5   object?  No one.  Is there any objection to the admission into
  

 6   evidence of Exhibit 133?  There are none.  Exhibit 133 is
  

 7   admitted into evidence.
  

 8            (Thereafter, Exhibit 133, was
  

 9            received into evidence.)
  

10       JUDGE CLIFTON:  With regard to Exhibit 30, does anyone wish
  

11   to question Dr. Stephenson before determining whether you have
  

12   objections?  No one.  Are there any objections to the admission
  

13   into evidence of Exhibit 33 -- I'm sorry, 30, thank you --
  

14   there are none.  Exhibit 30 is admitted into evidence.
  

15            (Thereafter, Exhibit 30, was
  

16            received into evidence.)
  

17       JUDGE CLIFTON:  Mr. Beshore?
  

18                        CROSS-EXAMINATION
  

19   BY MR. BESHORE:
  

20      Q.  Thank you, Marvin Beshore.
  

21           Good morning, again, Mark.
  

22      A.  Good morning, Marv.
  

23      Q.  I want to start with a couple of questions about the
  

24   whey survey.  Do you have information with respect to the
  

25   geography of the plants that responded to the survey?
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 1      A.  I do.  Of the -- there were, I believe it was 16
  

 2   different states that have participated in this of the 62
  

 3   plants that I'm reporting here, so it covered a fair geography.
  

 4   I can describe the geography.  I will not reveal, as I don't
  

 5   with any of these surveys that are considered proprietary
  

 6   information, specifically who has participated and who hasn't.
  

 7   But we have had plants from the Northeast all the way to the
  

 8   west, and states in between.
  

 9      Q.  Can you reveal, or do you have and can you reveal any
  

10   concentration of the states?  I mean, how many were in
  

11   Wisconsin, how many were in California, or any other
  

12   information of that nature?
  

13      A.  There were about a third of the plants that were in the
  

14   Upper Midwest, most of them in Wisconsin; there were about a
  

15   third of the plants in the West, most of them in California,
  

16   and the other third was disbursed across the Mideast and the
  

17   Northeast.
  

18      Q.  Okay.  So when you describe the West in that, when you
  

19   used the West in that terminology, what are you including?
  

20   What states?
  

21      A.  From Colorado roughly West.
  

22      Q.  Including Idaho?
  

23      A.  Yes.
  

24      Q.  And New Mexico?
  

25      A.  Yes.
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 1      Q.  With respect to, I'm on page 10, with respect to the
  

 2   regulation status of the plants, I'm not sure there's much
  

 3   significance to this, but it's come up a number of times in the
  

 4   hearing.  Do you have any information with respect to whether
  

 5   the pool plants have a nonpool side and/or vice versa?  You
  

 6   know, split plants, that kind of thing?
  

 7      A.  I know what you are talking about, Marvin, but I didn't
  

 8   ask that question.
  

 9      Q.  Okay.
  

10      A.  So this was simply the response of a plant to a
  

11   question that is, you know, laid out here, exactly what is your
  

12   regulation?  These categories that were given were the ones
  

13   that word for word are on the survey and a plant would choose
  

14   between those.
  

15      Q.  Okay.  And was there any, did you seek any information
  

16   with respect to whether the category of unregulated plants
  

17   purchased milk that was, that was pooled under Federal Orders?
  

18      A.  Well, I did ask the question, or shown there the
  

19   response category shown in the second line there, of whether
  

20   the milk that was purchased was already pooled or was pooled by
  

21   a cooperative, but that would have been the only option that
  

22   was available.
  

23      Q.  Okay.  Now, do you have any information with respect to
  

24   the portion of the milk?  Maybe I missed it somewhere here.
  

25   But if you took a category of the plants that, for instance,
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 1   more than 3 million pounds of milk per day, 12 plants, do you
  

 2   know, and maybe, I apologize if you said it in here and I have
  

 3   lost it, how many of those process the whey onsite?
  

 4      A.  Into final products?
  

 5      Q.  Process it into -- in any manner.
  

 6      A.  Well, all of them would have processed it in some
  

 7   manner or another, and I include the processing to be
  

 8   concentration to be shipped to another plant for drying.
  

 9      Q.  And of those -- of those plants, how many processed it
  

10   into a final product, do you know that?
  

11      A.  You know, I don't remember precisely, but it was the
  

12   majority of those plants, but not all of them, that I know.
  

13      Q.  Okay.  And the same question, the same information with
  

14   respect to the plants, the 23 plants that were between
  

15   1 million and 3 million pounds of milk per day, how many of
  

16   those plants processed the whey onsite?
  

17      A.  To some degree all of them would have done that.
  

18      Q.  Okay.
  

19      A.  Into final products, a small proportion.
  

20      Q.  Do you know what portion of the volume of milk
  

21   represented in the survey was processed onsite by plants into
  

22   final products, whey products?
  

23      A.  No, I didn't do that calculation.  And again, I
  

24   provided categories or wanted to know, not -- excuse me --
  

25   didn't provide categories.  I reported these in categories for
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 1   plants.  I let them choose what they entered in terms of the
  

 2   amount of milk that they were bringing in, but I haven't done
  

 3   that calculation yet.  It would be a large proportion of whey
  

 4   that was processed into final product at the plant.
  

 5      Q.  Okay.  So without pulling the document out and going
  

 6   through the calculations, there's an exhibit, it's 96 in the
  

 7   record, that comes from CDFA, was prepared by CDFA, and it has
  

 8   a range of, an array of cheese plants in the state by volume
  

 9   processed, much as you do here, and an indication of whether
  

10   they process whey or not.  And when we have gone through it,
  

11   you can -- you can essentially, it doesn't identify any plants
  

12   or any such thing, but you can essentially determine that
  

13   roughly 85 percent, I'm not being precise, but in that area of
  

14   the volume of whey produced at plants is processed by the
  

15   plants onsite.  And does that meet with your general knowledge
  

16   of the industry?
  

17      A.  I wouldn't be surprised at a number like that.  I,
  

18   again, would have to look at this.  You know, again, when I
  

19   have the opportunity to go back in and further look at this, I
  

20   would like to know how representative the plants sample is that
  

21   we have here.  Is it over sampled by smaller or larger plants?
  

22   But unquestionably, large plants, a single large plant can
  

23   provide a great deal of weighted average value.
  

24      Q.  Right.  And in the industry today, those large plants
  

25   are processing their whey onsite.
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 1      A.  Most of them are, not all.
  

 2      Q.  Most of them are.  Okay.  Okay.  So if in the area, I'm
  

 3   not being, pretending to be precise, but in the range of, you
  

 4   know, between 85 percent of the whey is being processed to
  

 5   finish products onsite, if we are talking about building
  

 6   transportation and other related costs into a whey value, we're
  

 7   really talking about the 15 percent or so that's not in that
  

 8   category, correct?
  

 9      A.  It is a reasonable thing to suggest, yes.
  

10      Q.  Well, I mean it's pretty much just arithmetic, right?
  

11      A.  It is, yes.
  

12      Q.  So --
  

13       JUDGE CLIFTON:  Mr. Beshore, the way you asked your
  

14   question it sounded to me like of the hundred percent that have
  

15   a whey stream, 85 percent of those process onsite and the other
  

16   15 percent ship it.  But what it -- but what that doesn't
  

17   reflect is how many of the whey streams are totally
  

18   unprocessed.  So if you don't mind, could you go back and ask
  

19   your question again?
  

20       MR. BESHORE:  Okay.  And I was attempting to talk about
  

21   volumes as opposed to numbers of plants, your Honor.
  

22       JUDGE CLIFTON:  But volumes of the whey streams that are
  

23   actually processed in some way as opposed to total values of
  

24   whey streams.
  

25       MR. BESHORE:  No.  I was talking about the total volume of
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 1   whey generated by the universe of a cheese making industry.
  

 2       JUDGE CLIFTON:  So volumes of whey generated.
  

 3       MR. BESHORE:  Correct.
  

 4       JUDGE CLIFTON:  So you are talking about things that have
  

 5   had a great deal of water removed, no?
  

 6       MR. BESHORE:  I'm talking about the raw whey stream from
  

 7   the process of converting raw farm milk into cheese.
  

 8       JUDGE CLIFTON:  Okay.  All right.  Given that that's what
  

 9   you are talking about, Dr. Stephenson, help him understand the
  

10   percentages that he wants to know.
  

11       DR. STEPHENSON:  My understanding of Mr. Beshore's question
  

12   was of total volume of whey, not total number of plants.  So I
  

13   answered it.
  

14       JUDGE CLIFTON:  When you say whey, what do you mean by
  

15   whey?
  

16       DR. STEPHENSON:  I mean, if we think about all of the
  

17   cheese that's manufactured, regardless of plant numbers or
  

18   plant sizes, total volume of cheese, there's a total volume of
  

19   whey that is a co-product of that processing.  And I was
  

20   responding to Mr. Beshore's question of the 85 percent as being
  

21   the total volume of whey that is created in the cheese
  

22   manufacturing process of the country.
  

23       JUDGE CLIFTON:  Is that what you wanted, Mr. Beshore,
  

24   rather than the volume of whey stream?
  

25       MR. BESHORE:  I think whey stream is another -- another
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 1   manner, not whey -- another manner of describing the gross
  

 2   volume of whey that is the result of cheese making.
  

 3       JUDGE CLIFTON:  Okay.  Let me see if I understand this.
  

 4   I'm going to hand him Exhibit 96.  And what I would like to you
  

 5   understand and explain to me, Dr. Stephenson, from Exhibit 96,
  

 6   is how many of the plants that end up with left overs from
  

 7   making cheese, process that liquid byproduct, which I'm going
  

 8   to call a whey stream, into some kind of whey product?
  

 9       DR. STEPHENSON:  From this particular chart, if I was
  

10   following the logic I think of what Mr. Beshore was asking the
  

11   question for, I would say that that Group 4 down through Group
  

12   1 would probably be that volume of product which would not be
  

13   represented as final whey, at least roughly by these numbers on
  

14   here.  So in other words, the 85 percent of volume of the --
  

15   boy, what is that -- 1.5.
  

16       MR. BESHORE:  Basically, the 85 percent represents taking
  

17   just prorating in the categories where there's 4 out of 5, 3
  

18   out of 6, I don't have it in front of me, but if you prorate
  

19   the volume within those categories and aggregate it, just add
  

20   it up, you get in the mid-80's range of volume that is
  

21   indicated to have, as having been processed by those plants.
  

22   Does that look -- just eyeballing it.
  

23       DR. STEPHENSON:  Roughly, yes.
  

24   BY MR. BESHORE:
  

25      Q.  Okay.  I'm not trying to be, as I indicated, precise to
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 1   the, you know, to the decimal percent, but roughly.
  

 2      A.  Yes.
  

 3      Q.  Okay.  And not talking about plant numbers, we're just
  

 4   talking about gross volume of --
  

 5      A.  I realize you don't want to talk about plant numbers,
  

 6   yes.
  

 7      Q.  Well, no, there's been a lot of talk about plant
  

 8   numbers, but I want to talk about volume.
  

 9      A.  I realize that.
  

10      Q.  Okay.  Good.  That's -- maybe just, you know, one
  

11   other, one other question or so on the whey, on the whey issue.
  

12           So when you have got information such as on Figure 9,
  

13   the histogram, which I probably still don't understand, but I
  

14   don't really, I don't really need to.
  

15      A.  I'll take note of that.  I won't use that in testimony
  

16   again.
  

17      Q.  What you are representing there involved values that
  

18   included transportation costs?
  

19      A.  It did, and partial processing.
  

20      Q.  And partial processing.  Very good.  Thank you.  Okay.
  

21   So now I want to go to other parts of your testimony, you know,
  

22   the USDSS model.  And you have gone, you have -- your testimony
  

23   and, of course, all the supporting documents, documentation
  

24   relating to the USS system in its evolution over the years and
  

25   its iteration, focuses in details what goes into the model, and
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 1   there are many inputs.
  

 2      A.  That's correct.
  

 3      Q.  Okay.  What I'm interested in at the moment is what
  

 4   does not go into the model, and I'm wondering if you have, if
  

 5   that's ever been, if you have ever just note -- prepared, and
  

 6   noted, and called to our attention, summarized, the things that
  

 7   don't go into the model but that are part of the real world of
  

 8   producing, processing, buying, selling, milk dairy products.
  

 9      A.  Yes, there are a number of things.  I mean, first of
  

10   all, I would just say that we would always view modeling as
  

11   being a simplification of reality, so there's a very good
  

12   reason why we don't include everything in here or don't try to.
  

13   There are also a few things that we didn't include at one point
  

14   in time that we do today because we think detail can be
  

15   important.
  

16      Q.  Sure.
  

17      A.  And that includes such things as the addition of those
  

18   intermediate and final products where we added categories, it
  

19   includes the mass balancing being done all throughout the model
  

20   that wasn't done originally as well.
  

21           We have wanted to consider moving the model from the
  

22   semi-static state, well, it is actually a static model.
  

23      Q.  I'm sorry to interrupt you, but that's the point I
  

24   wanted to get to.  It was described as a dynamic model, and
  

25   that, in terms of the use of that term in econometric modeling,
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 1   that's not correct, is it?
  

 2      A.  This is not an econometric model.  It is an economic
  

 3   model, but not an econometric model.
  

 4      Q.  Okay.  An economic model, it is not a dynamic model.
  

 5      A.  It is not.  It takes a snapshot at one point in time
  

 6   and it is says, given the economic forces that people were
  

 7   operating under at that point in time, how much milk did they
  

 8   choose to produce at the farm level, how much dairy product did
  

 9   consumers choose to consume, we take those as given, and then
  

10   we look at all of this information in the middle and provide
  

11   incites from the model's solution of that.  So it is static as
  

12   a point in time.
  

13          I think the reference that I understood in terms of
  

14   dynamic was that the structure of the model, the data of the
  

15   model have changed over the years that we have been working on
  

16   it.
  

17      Q.  Right.  Okay.  So it's been updated over time?
  

18      A.  Several times, yes.
  

19      Q.  As you have described.  Okay.  Now, so I want to get to
  

20   what's not in the model.  Okay?  So in terms of decision making
  

21   of all participants along the chain from farm to consumer,
  

22   would it be correct that what the model assumes is that all
  

23   decision making is done solely with respect to low cost of
  

24   purchase or of input or purchase?
  

25      A.  I would go further than that and say that we don't have

6007



TRANSCRIPT OF PROCEEDINGS - VOL. XXX

 1   purchase costs in the model, we have costs of transportation,
  

 2   costs of transformation of milk into products, for example,
  

 3   those kinds of things.  And we say, minimize these costs for
  

 4   us.  So in economic theory, in a perfectly competitive world,
  

 5   minimizing costs takes us to the same solution as we have with
  

 6   profit maximization.
  

 7      Q.  Okay.
  

 8      A.  If prices would have been included in here and it was a
  

 9   perfectly competitive world, we would get the same solution by
  

10   maximizing profits.
  

11      Q.  Okay.  And so, in essence, the only determinant of the
  

12   movements of product is the cost.
  

13      A.  That's correct.
  

14      Q.  So let's look --
  

15      A.  Well, okay.  Let me back up.  It is correct in so far
  

16   as that is the primary thing that's driving it, subject to all
  

17   the constraints that we have in the model that you can't create
  

18   cheese out of nothing, you know, for example, or you have to
  

19   satisfy the demands for these products at all these different
  

20   locations.  But costs are the things that are driving the
  

21   precise model solution, that's why there's only one solution to
  

22   any model run like this, not a thousand, not a million.
  

23      Q.  Okay.  So in terms of the plants then, one, I think I
  

24   have heard before and today, that capacity is not a constraint
  

25   in the model, plant capacity.
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 1      A.  It can be, we have built that in there, but we don't
  

 2   have enough information on real capacities of all plants to be
  

 3   able to utilize that in a way that we feel comfortable with, so
  

 4   we do try to go back after we have done a solution on a model
  

 5   like this, to the things this we can observe and say how well
  

 6   does this replicate what we think happens in the reel world?
  

 7   We have had many opportunities to have people tell us that, oh,
  

 8   you know, that this is actually indicating what premiums are
  

 9   pretty much in different regions of the country, this is the
  

10   kind of movements that we see for milk and dairy products.  And
  

11   again, not just relying on people's testimony to us about how
  

12   well it replicates their experience, we can look at U.S. values
  

13   for some things like the volume of five product categories to
  

14   say, is the model reproducing what we observe to happen in the
  

15   world, or in our U.S. dairy world, in terms of the volume of
  

16   product processed.
  

17      Q.  So the answer is, there are, while you have constraints
  

18   some data on constraints, constraint is not a -- plant capacity
  

19   is not a constraint in any of the -- that is used in generating
  

20   any of the -- any of the model results that you have reviewed
  

21   here today?
  

22      A.  That's correct.  The model could make a plant bigger
  

23   than it actually is, or it can choose to not process at a
  

24   location where it actually does get processed.
  

25      Q.  Okay.  And so just another non-factor in the data that
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 1   goes to the model is the ownership structure of the plants,
  

 2   correct?
  

 3      A.  That's correct.  We don't -- well, I'm not sure how you
  

 4   would suggest we should break ownership out, but we could look
  

 5   at proprietary versus cooperative ownership, and we don't do
  

 6   that.
  

 7      Q.  Okay.  So that's -- that's really the categories I was
  

 8   thinking about.
  

 9      A.  Okay.
  

10      Q.  Okay.  And that's not been done and doesn't, is not
  

11   reflected in any of the results?
  

12      A.  That's correct.
  

13      Q.  Okay.  And so another, you know, limitation of what is
  

14   involved in the model is the products that are, that are
  

15   assumed to be produced in the model.  I mean, and I'm looking
  

16   at the revised model final products on page 9 I think of the
  

17   power point Exhibit 30, if you can, if you have that.
  

18      A.  It was given to me, yes.
  

19      Q.  Yes.  Right.  If you have it available to you?
  

20      A.  I do.
  

21      Q.  Okay.  So when we look at this, and I'm interested in
  

22   cheese, okay?  What I see is, and what I, and tell me if this
  

23   is right, what I understand is that the cheese soon to be
  

24   produced and therefore modeled, is in two categories, cheddar
  

25   cheese and other cheese, correct?
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 1      A.  Yes.  And actually, cheddar, rather than using the
  

 2   title cheddar, it would have been better to use American cheese
  

 3   here.  But other would include everything but the
  

 4   American-style cheeses.
  

 5      Q.  Okay.  So I was wondering about the cheddar versus
  

 6   American because one of the figures on, you know, in your
  

 7   prepared testimony, talks about American cheese, Figure 2.
  

 8      A.  Yes.
  

 9      Q.  Okay.  So I think you're telling me that the model,
  

10   final products, revised model final products on page 9 of
  

11   Exhibit 30, which says cheddar is not precisely correct, it
  

12   should say American.
  

13      A.  Cheddar is a bit restrictive.  We are really including
  

14   American-style cheeses there.
  

15      Q.  Okay.  And so what do you include then, in
  

16   American-style cheeses?
  

17      A.  Most all of the products that are reported as
  

18   American-style cheeses by USDA.  In fact, all of the products
  

19   that are included in there that are reported by USDA.  So this
  

20   certainly would not include Italian-style cheeses where you
  

21   might ask what are those products?  Mozzarella would certainly
  

22   be a large one, but all of the provolone, parmesan products
  

23   that are fairly different from one another, and yet are called
  

24   Italian, too.
  

25      Q.  So when you use the American cheese category then for
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 1   consumption, does ERS report consumption of American cheese?
  

 2      A.  I believe that they do, but I would have to go back and
  

 3   take a look to see whether they do or not.
  

 4      Q.  Okay.  And if they don't, you would have, you would
  

 5   have, they mixed consumption through some use of whatever they
  

 6   do report?
  

 7      A.  ERS reports a few things on a regular basis and they
  

 8   report a number of consumption studies that they have done only
  

 9   very periodically, occasionally.  And they have had a fairly
  

10   extensive report several years ago that included a lot more
  

11   varieties than they are reporting regularly in their dairy data
  

12   spreadsheets.
  

13      Q.  Okay.  So American cheese represents what, 20, 25
  

14   percent of cheese production now?
  

15      A.  I believe it's about that, yes.
  

16      Q.  In that area somewhere?
  

17      A.  Yeah.
  

18      Q.  So is there -- Mozzarella is not included here.  That's
  

19   a separate category?
  

20      A.  Not as a separate category, that's correct.
  

21      Q.  Or Italians, you didn't either.  So essentially, your
  

22   output would kind of lump together Feta, Gouda, Gorgonzola,
  

23   parmesan, provolone, Mozzarella, Hispanic, etcetera, etcetera
  

24   correct?  As other cheese?
  

25      A.  When you are aggregating the data for this, all of
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 1   those product categories go into other, that's correct.
  

 2      Q.  And you --
  

 3      A.  As I mentioned, this page 9 looking at the final
  

 4   product categories, lists simply yogurt here.  After this talk
  

 5   was given, and for another research project, we disaggregated
  

 6   yogurt into Greek yogurt and other yogurt.  Okay?
  

 7          So we would typically think about trying to
  

 8   disaggregate things at a point in time when we have a
  

 9   researchable question for which it's important to make that
  

10   distinction.  You will also notice that there were four MPC
  

11   products, which seems like overkill perhaps.
  

12      Q.  You might think that.
  

13      A.  But that was for a particular research task that was
  

14   being done.
  

15      Q.  So and that was a task where, is it fair to, to guess,
  

16   that somebody retained your services or the University's
  

17   services to model a specific project relating to MPC products?
  

18      A.  It was, yes.
  

19      Q.  Okay.  And so over time, you know, what, you know, the
  

20   various elements of the model, what's in and what's out,
  

21   including that, have been craft, have been just evolved with
  

22   respect to what you have been asked to do.
  

23      A.  Sure.
  

24      Q.  Okay.  Let me look at, or let's stay on Figure 2 there
  

25   a minute.  On Figure 2, all these American cheese lines go one
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 1   way.  Is that because they are only showing, I mean, why is
  

 2   that?  You are not, in any way, representing that cheese only
  

 3   moves West to East in the United States?
  

 4      A.  No, no.  In fact, there are a few locations here where
  

 5   I can see in the State of Washington or even California, for
  

 6   example where it is going East to West, so there are a few --
  

 7      Q.  Towards the coast?  Do you mean towards the coast?
  

 8      A.  Sure.  Sure.
  

 9      Q.  Okay.
  

10      A.  But predominantly, and recall that this is a model that
  

11   would say if we had a completely coordinated supply chain where
  

12   one person could make the best possible solution, this would be
  

13   the lowest cost solution to move product in this fashion.  We
  

14   know it doesn't all move in this fashion, and in many cases
  

15   it's because we have branding and product is going to move east
  

16   and west and north and south.  And yet we would also recognize,
  

17   I think, from results like this, that that, in some cases, is
  

18   moving against an economic stream.  You are swimming upstream.
  

19   There's a current there that makes it more difficult to do it.
  

20   Perhaps you can carry that on the basis of branding.
  

21      Q.  Right.  And that's because people are people and they
  

22   are not robots when they do these consuming things, right?
  

23      A.  No.
  

24      Q.  I mean, that's the effect of branding, isn't it correct
  

25   the effect of branding and other factors that can't be built
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 1   into a model like this, are the human factors involved in the
  

 2   marketplace?
  

 3      A.  They could be built into a model like this, except that
  

 4   we don't feel that that was important to answer the questions
  

 5   at the time that the model was done.
  

 6      Q.  Okay.  So there's been testimony in the hearing about,
  

 7   for instance, yesterday, from cheese makers in Wisconsin, that
  

 8   you know, they are selling cheese in California, and that's not
  

 9   shown on here.  At least I don't see any lines going from
  

10   Wisconsin to California.  So is that because of branding?  I
  

11   mean, they are swimming upstream in your view of the economics,
  

12   that's --
  

13      A.  That's correct.
  

14      Q.  -- that's depicted here.  Is that because of branding,
  

15   quality, human factors, history?
  

16      A.  Sure.
  

17      Q.  All those things?
  

18      A.  Yes.
  

19      Q.  Okay.  And the same thing for the fact that cheddar
  

20   cheese in Vermont has, it's been noted, is available in Clovis,
  

21   made in Vermont, has been branded in Vermont, is available in
  

22   Clovis.  That's due to all those factors also?
  

23      A.  Yes, it is.
  

24      Q.  Okay.  Let me go to Figure 4, if we could, in
  

25   Exhibit 133.  So just in terms of arithmetic again, which is
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 1   about as high an order of calculation as I can do.  Your
  

 2   narrative says, "the difference between Central California and
  

 3   Chicago is about 70 cents per hundredweight."  So you're
  

 4   comparing the 10 to the 80, is that what that number is?
  

 5      A.  Well, yes.  We have the 10 to the 80, and that, yes,
  

 6   precisely.  I did look at specific points, and I think that it
  

 7   was 77 cents was a difference between a location closes to
  

 8   Chicago and in Central California.
  

 9      Q.  So I just wondered, just out of curiosity, why would
  

10   you compare Central California, which is a production center of
  

11   cheese, to Chicago which is, there aren't any cheese plants in
  

12   Chicago?
  

13      A.  There are some pretty close.  The reason I did that is
  

14   that conceptually when we think about what has to happen out
  

15   here, if we have major milk surplus regions, i.e. the West and
  

16   the Upper Midwest, if product is going to be competitive for
  

17   those East Coast markets, it has to get to a place, a point
  

18   like Chicago, for example, at about the same competitive price
  

19   before it moves onto the Eastern Metropolitan regions.  And
  

20   that's why I chose Chicago.  It is a bit random, but
  

21   nevertheless, this is showing you that there is a surface, a
  

22   flow that is generally from Northwest to Southeast.
  

23      Q.  Right.  Now, I understand that.  But if you were,
  

24   really, if you were comparing cheese plants in California
  

25   versus those in, you know, in the Upper Midwest, you would be
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 1   comparing 10 to 60 in Wisconsin probably, so the middle of
  

 2   Wisconsin or maybe 50 in Minnesota?  Would you not?
  

 3      A.  With the exception that if we were competing for
  

 4   Eastern markets, I doubt that we would take cheese up into an
  

 5   enclosed pocket behind the Great Lakes before we would go down
  

 6   to the south of them and move toward those Eastern markets,
  

 7   that's why I showed that.
  

 8      Q.  But, and I understand why you showed that, but if there
  

 9   will be persons in this, participants in this hearing who you
  

10   would well know would be wanting to use your testimony to base
  

11   milk prices off of, wouldn't you properly use your information,
  

12   if you wanted to do that, compare points of production to point
  

13   of production in terms of the relative difference?
  

14      A.  Again, the model can choose to produce cheese where it
  

15   wants to in the volumes that it does, as long as there's a
  

16   plant in any location.  So it's every bit as valid to compare
  

17   it to a New York state plant, for example, in here as well.
  

18           You make the case where you will, I guess, Marvin, but
  

19   it seemed sensible to me to think about it in a region where we
  

20   could both launch from points of economic competitiveness.
  

21      Q.  Okay.  So if you were launching from Minnesota and
  

22   California to a point in Chicago, Minnesota would start at 40
  

23   cents more than California, not 80 more.
  

24      A.  It would have to get down to Chicago, yes.  There's a
  

25   difference of price from there for sure, yes.
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 1      Q.  Okay.  And you may have explained this and I missed it,
  

 2   but why would the model generate the lowest price in the area
  

 3   of Northern California and Southern Oregon, which is the zero
  

 4   circle as far as I can tell, where there's minimal milk and
  

 5   minimal cheese?
  

 6      A.  And minimal population.
  

 7      Q.  And minimal population?
  

 8      A.  I mean, that's an important driver of all this, too.
  

 9   It takes all of that into account at the time that it solves,
  

10   as well as the demand for all of the other dairy products in
  

11   here, so it's not just cheese that it's solving for, I'm only
  

12   reporting cheese in this one graphic.
  

13      Q.  Okay.  But all the other products factor into that as
  

14   well?
  

15      A.  Yes, they do, sure.
  

16      Q.  And tell me again.  You don't, the model, I'm pretty
  

17   sure you testified to this and I made a note of it and I wanted
  

18   to try to understand.  The model does not give any priority to
  

19   Class I production, correct?
  

20      A.  No, it does not.
  

21      Q.  Or 2 or 3 or 4?
  

22      A.  No, they are all going to have their needs met.
  

23      Q.  Now, on Figure 4, and again, you might have explained
  

24   this and I missed it, New England's white doesn't show any
  

25   price or anything up there, but we know there's cheese up there
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 1   in Vermont.  So what does that mean?
  

 2      A.  Well, it is an indication that there's not much
  

 3   processing that the model wanted to do in that area.  There's
  

 4   some.  I mean, you can see, for instance, in, I'm not sure what
  

 5   that, maybe Chateaugay location in Northern New York, there's a
  

 6   plant that's being used and there's a smaller one in Vermont,
  

 7   but again, the volume was small enough that the map just didn't
  

 8   pick that up.  So, nothing personal, but the model's rather
  

 9   impassionate about that.
  

10      Q.  And if it is not significant, it doesn't, not
  

11   considered to be significant within the model's parameters of
  

12   reference, it just doesn't show it?
  

13      A.  You could color it out further if you want to.  We
  

14   have -- we have done that occasionally in the past, this is
  

15   just where the particular mapping software that we do just says
  

16   there's not enough information out there to find the krieging
  

17   algorithm to color it further.  So you are you are getting
  

18   outside the boundary at which I would say I'm confident in
  

19   giving you spatial milk values.
  

20      Q.  You don't really know what the value might be up in
  

21   Vermont?
  

22      A.  If it was really important to you for this particular
  

23   hearing, we could probably, you know, focus in on that.
  

24      Q.  Okay.  On Figure 3, which, you know, you explained why
  

25   we really can't read it, at least I can't.  Do you know what
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 1   the, what the values were in in the Northeast?
  

 2      A.  You know, I can't read this, Marv, and I didn't go back
  

 3   to look at that.  We could pull up the document.  I think that
  

 4   it has some values in it.  If it doesn't, we can -- we can lift
  

 5   those values out of earlier model runs that were done from
  

 6   saved data.
  

 7      Q.  Okay.  Let's turn to Figure 5, which is on page 8.
  

 8      A.  By the way, I would say that the document that's
  

 9   referenced here from which this map was taken --
  

10      Q.  Yes.
  

11      A.  -- has a much broader discussion about what this
  

12   Class III price surface actually is, or was.  Or indeed the
  

13   other manufactured price surface was as well.
  

14      Q.  That's the 98 iteration, or the 98 --
  

15      A.  Yes, it is.  That's correct.  It's referenced, you can
  

16   pull it up, and it could be submitted if you would like to do
  

17   that.
  

18      Q.  Okay.  On Figure 5, which is on page 8.  Would you
  

19   agree that the green areas showing increases in milk production
  

20   during the ten-year period here, imply that it was, that
  

21   document I guess, that it was profitable to produce milk in
  

22   those areas?
  

23      A.  No.  I think that it probably was, but I can't imply
  

24   that from what's happened here.  There certainly has been
  

25   momentum, there certainly has been growth, and I would assume

6020



TRANSCRIPT OF PROCEEDINGS - VOL. XXX

 1   that producers made decisions about how much milk they wanted
  

 2   to produce based on that.
  

 3      Q.  But there could have been some collective irrationality
  

 4   which led to some of these, some of these green outbursts?
  

 5      A.  Well, it is one of the issues that I think the dairy
  

 6   industry has.  We have, at the milk production decision level,
  

 7   40,000 independent decisions that are being made, on a daily
  

 8   basis, I might add, and it's not a coordinated supply chain.
  

 9      Q.  Okay.  And those aren't decisions that you can, you can
  

10   model in any particular fashion, right?
  

11      A.  We try to do that with the very different type of model
  

12   than I'm reporting here, but yes, they are very personal
  

13   decisions.
  

14      Q.  Okay.
  

15      A.  And reflect different groups of assets that people have
  

16   to work with.
  

17      Q.  Okay.  Now, going on to pages 9 and 10 in Exhibit 133.
  

18   Now, here's where you are discussing minimum class prices.  And
  

19   at the top of page 10 you reference some of the history of USDA
  

20   use of regional prices for manufacturing milk values, in
  

21   particular IIIa or butter powder.  Do you recall that?
  

22      A.  I do, yes.
  

23      Q.  Okay.  And as you, I think, report, there was a time
  

24   that USDA experimented, if you will, with multiple regional
  

25   prices for those manufactured product values, correct?
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 1      A.  And it goes back much further than this.  I mean, USDA
  

 2   and Federal Milk Marketing Orders had very different regional
  

 3   prices fairly early in their evolution.
  

 4      Q.  Right.  Yeah, and if you go back far enough, there were
  

 5   probably, you know, 10 or 15 or maybe even more different
  

 6   prices for the same manufactured product values in the system.
  

 7      A.  Yes.
  

 8      Q.  Okay.  And over time, that has, policy has evolved in
  

 9   USDA so that those regional price differences have been
  

10   eliminated, correct?
  

11      A.  We have four product price formulas now.
  

12      Q.  Right.  And since 2000, the final decision in Federal
  

13   Order Reform in 2000, all of the regional differences in
  

14   Class III were eliminated so that there's one national price
  

15   for Class III and the same thing for Class IV, correct?
  

16      A.  That's correct, and that was stated in here.
  

17      Q.  Right.  That was done by the USDA as a policy decision
  

18   when they had before them in the hearing record, among other
  

19   things, Figure 3 of Exhibit 133, correct?
  

20      A.  Yes.  That's correct.
  

21      Q.  And other, and other, you know, price models that were
  

22   generated in that process of Federal Order Reform when you were
  

23   retained by the Department to provide input into the -- that is
  

24   you being Cornell generally -- retained by the Department for
  

25   input into the process?
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 1      A.  Correct.
  

 2      Q.  Okay.  So I think I have one final area of questions to
  

 3   explore at the, and then I'll be done for now.
  

 4           On page 14, the concluding sentence of the first
  

 5   paragraph under summary, you express a fear that "imposing the
  

 6   current, our current Federal Order Class III product price
  

 7   formula on the California dairy industry could, over time,
  

 8   affect cheese plant profitability sufficiently to cause a
  

 9   significant shift in ownership of cheese pants from proprietary
  

10   firms to a cooperative structure where losses can be reblended
  

11   back to members."
  

12           Now, I want you to tell me where, if anywhere, you have
  

13   observed that occurring in the rest of the country that has
  

14   been under the current Federal Order Class III product price
  

15   formulas?
  

16      A.  Well, Marv, that's why I put something like this in a
  

17   summary.  This is based on, I guess what I would call my
  

18   professional judgment in looking at and working with an
  

19   industry over more than 30 years, and the concerns that I have.
  

20   That 30 cent difference that we had back in the 1990's for
  

21   cheese prices has been absorbed into the regulated pricing
  

22   system we have, with some problems in regions of the country,
  

23   as noted in the testimony, but has been workable.  But I think
  

24   it's a different thing when we start to look at the
  

25   promulgation of 20 percent, an additional 20 percent of the
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 1   milk supply being regulated in the same fashion at a time when
  

 2   that difference is much larger than the 30 cents we had before.
  

 3   I'm concerned that it would cause disorderly marketing
  

 4   conditions.
  

 5      Q.  My question was not precise enough, I fear.
  

 6      A.  Sharpen it.  And I will try to answer it.
  

 7      Q.  Now, where, if anywhere, have you observed changes in
  

 8   ownership of cheese plants occurring from proprietary firms
  

 9   going from proprietary firms to cooperative structure in the
  

10   country?
  

11      A.  In a regulated system?
  

12      Q.  Yes.
  

13      A.  I could look at the Southwest as an example, at least
  

14   partially.  Other areas where we see the issue of profitability
  

15   being challenged in the Northwest, and you know, reblending
  

16   that has to occur back to members.  It is an issue.  That's not
  

17   a transfer of ownership, but I'm suggesting that markets will
  

18   win.  At some point along the way they are going to have to
  

19   express what they need to express in one form or another, and
  

20   if we regulate a minimum price above market clearing levels,
  

21   there are relatively few release valves for that kind of a
  

22   problem.
  

23      Q.  Okay.  Do I understand that you have not actually seen
  

24   any change of ownership of cheese plants for proprietary firms
  

25   to a cooperative structure anywhere in the country?
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 1      A.  I mentioned the Southwest where at least we have a
  

 2   portion of a plant that has moved over to cooperative
  

 3   ownership.
  

 4      Q.  Moved over or been built by cooperatives?
  

 5      A.  On the other side of the wall, that's correct.
  

 6      Q.  So there hasn't been any change in structure from
  

 7   proprietary to cooperative there, has there?
  

 8      A.  No.
  

 9      Q.  Thank you.  And is there, can you cite any instances
  

10   where what you fear will occur, has, in fact, occurred?
  

11      A.  Not of, that I can think of off the top of my head,
  

12   Marv.
  

13      Q.  Okay.  With respect to, you have used the term, you
  

14   know, disorderly marketing.  Is that, there's been a lot of use
  

15   of that term and it's basically been sort of in the eye of the
  

16   testifier at the time, or the beholder.
  

17          Are you -- let me try to relate that.  I think you have
  

18   tried to relate it somewhere and I don't have the page here, to
  

19   market clearing issues.  Is that fair?  Do you relate those two
  

20   things?
  

21      A.  Yes, I think that the term disorderly marketing is a
  

22   very fuzzy term.  It's one of those things that we appear to
  

23   know it when we see it, but we have a hard time precisely
  

24   defining it.  And I think that historically we have defined
  

25   this as market failure issues, where we had prices that perhaps
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 1   were spiralling downward out of control as a result of
  

 2   competition and required at least regulation in the marketplace
  

 3   to say, let's provide some boundaries at least for the markets.
  

 4      Q.  Okay.  Do you understand it to put any constraints upon
  

 5   the distances in which farm milk moves from farm to market?
  

 6      A.  I wouldn't describe disorderly marketing that way, but
  

 7   I think that if we saw milk moving in both directions, for
  

 8   example, then that would be a question mark.  Why should it
  

 9   move necessarily in two directions?  Although we see this
  

10   sometimes.
  

11      Q.  Right.  For instance, you may or may not be aware in
  

12   California, because the state can't price interstate movements
  

13   of milk, it has led to movements that may occur because of
  

14   those regulatory conditions.  Are you aware of that?
  

15      A.  Yes, I am.  And we have had instances in the past where
  

16   we had to have changes in Federal Order rules as well, Federal
  

17   Orders themselves, with pooling issues, for example, when, you
  

18   know, milk was either moving long distances to or at least
  

19   being pulled on distant markets.
  

20      Q.  Mostly being pooled without moving?
  

21      A.  Mostly being pooled without moving.
  

22      Q.  Okay.  I think I that's all I have right now, Mark.
  

23   Thank you very much.
  

24       JUDGE CLIFTON:  Mr. Beshore, thank you.  Who next has
  

25   questions for Dr. Stephenson?  Mr. English?
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 1       MR. ENGLISH:  I looked at my watch and I looked at the
  

 2   court reporter, and we have gone now I think an hour and 35 or
  

 3   an hour and 40 minutes, and she seems to be indicating the need
  

 4   for a break.
  

 5       JUDGE CLIFTON:  All right.  Let me get a show of hands.
  

 6   The choices are break for lunch or break for 10 or 15 minutes.
  

 7   So I would like to ask first, how many of you would prefer that
  

 8   when we break now it will be for lunch?  Please raise your
  

 9   hand.  And how many will prefer that we break for 10 or 15
  

10   minutes?
  

11       MR. ENGLISH:  We can do either, I guess.
  

12       JUDGE CLIFTON:  The majority want to break for lunch.
  

13   Dr. Stephenson, how long are you available to us today?
  

14       DR. STEPHENSON:  I can be here the whole day.
  

15       JUDGE CLIFTON:  Excellent.  Thank you.  Let us break for
  

16   lunch.  Is it -- let me ask this, is it awkward for
  

17   Dr. Stephenson to accompany groups of proponents?  I don't
  

18   know, you know, he's not --
  

19       MR. ENGLISH:  That's up to him.
  

20       JUDGE CLIFTON:  All right.  So let him make his choice.  It
  

21   is 12:20.  Please be back and ready to go at 1:35.  1:35.
  

22       (Whereupon, a break was taken.)
  

23                            ---o0o---
  

24
  

25
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 1        WEDNESDAY, NOVEMBER 4, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 1:37.  Who will be
  

 3   the next person with questions for Dr. Stephenson?  Mr. Vetne?
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. VETNE:
  

 6      Q.  John Vetne, representative for Hilmar Cheese.
  

 7           Good afternoon, Dr. Stephenson.  Thank you.
  

 8      A.  Good afternoon.
  

 9      Q.  Thank you for coming.  While it's fresh on my mind, I
  

10   want to go to some of the recent questions and answers that you
  

11   had, I think the focus was on, on the conversion of
  

12   manufacturing facilities from proprietary to cooperative-owned.
  

13   Would you agree with me that the business model of a
  

14   cooperative is a bit different than a business model of a
  

15   for-profit corporation?
  

16      A.  Yes, I would agree with that.
  

17      Q.  And one of the elements in cooperative decision making
  

18   is to try to have a home for the milk of all members; is that
  

19   correct?
  

20      A.  In most cooperatives, that's historically been the
  

21   case, yes.
  

22      Q.  And have you observed, during your professional career,
  

23   that meeting that objective, occasionally, if not frequently,
  

24   requires a cooperative to operate a manufacturing plant at a
  

25   loss compared to a for-profit business model?
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 1      A.  It is a cost that's borne by many of the cooperatives
  

 2   that choose to have balancing services and functions in the
  

 3   marketplace, that's correct.
  

 4      Q.  What do you mean by balancing services?
  

 5      A.  I mean that we have milk that is produced 365 days a
  

 6   year, and not always demanded at all plants.  Historically,
  

 7   fluid plants have been processed seven days a week, and the
  

 8   milk that is not processed has to be taken care of, and
  

 9   cooperatives often will pick that up and either balance it
  

10   themselves or find other plants who are willing to take it, and
  

11   seasonally those imbalances in supply and demand are also often
  

12   challenging that cooperatives are picking up the additional
  

13   cost of balancing the marketplace.
  

14      Q.  And beyond just balancing a market for Class I
  

15   purposes, there are occasions when just the supply exceeds
  

16   demand for Class I and II, and it has to put somewhere.  Is
  

17   that also a component, finding a home for that milk?
  

18      A.  Yes.  It's not always manufactured by the cooperatives,
  

19   but typically they will be looking for a home for that wherever
  

20   they can, and that's often found in other manufactured and more
  

21   storable dairy products.
  

22      Q.  Would you agree with me that the cooperative
  

23   manufacturing practices in the Pacific Northwest where
  

24   cooperatives, several, more than one cooperative operate both
  

25   cheese and butter powder facilities, that that is a function
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 1   served by those plants to find a home for the cooperative milk?
  

 2      A.  Yes, I think that those cooperatives and those plants
  

 3   are doing just exactly that.
  

 4      Q.  Yeah.
  

 5      A.  As well as just markets for the member product anyway.
  

 6   It is not always just a market of last resort, but they have
  

 7   regular channels, of course, that they are also servicing.
  

 8      Q.  Whenever a cooperative operates a manufacturing plant,
  

 9   whatever the objective, find a home for milk or balancing the
  

10   cooperative, will, and has a fiduciary duty to, its members to
  

11   market at the best prices they possibly can, correct?
  

12      A.  Absolutely.
  

13      Q.  Have you observed circumstances where the surplus or
  

14   residual supply of the market has moved from being processed by
  

15   proprietors to cooperatives, though not necessarily in the same
  

16   product mix, such as it became unprofitable to operate a cheese
  

17   plant so the cheese plant closed and then that volume went to
  

18   either an existing or newly constructed cooperative powder
  

19   plant?
  

20      A.  Yes, there certainly have been any number of instances
  

21   where proprietary or cooperatively-owned plants have been
  

22   closed and the volume of product moved somewhere else, and
  

23   usually it's, if there are cooperatives marketing in the area,
  

24   they are the ones that have done the work and absorbed the cost
  

25   of finding the home for the product.
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 1      Q.  Okay.  And just as a matter of practical common sense
  

 2   investment, where there is an opportunity for a proprietor to
  

 3   build a plant and make a profit, projected profit, you would
  

 4   expect to see a proprietor engaged in that function in that
  

 5   market?
  

 6      A.  Yes, I would.  But I mean, maybe restate the question,
  

 7   that seems more like a conclusion than a question.
  

 8      Q.  It is a conclusion.  I'm asking if you would agree,
  

 9   because I want to go the Pacific Northwest.  There isn't a lot
  

10   of proprietary cheese making done up there, is there?
  

11      A.  Not in the Northwest, no.
  

12      Q.  Okay.  And you are aware that cooperatives there have
  

13   occasionally suffered challenges, if not losses, because of
  

14   federal pricing, and have done what they could, including
  

15   depooling milk and blending those costs back to their
  

16   producers?
  

17      A.  Yes, I'm aware of that.
  

18      Q.  Okay.  Now, I want to go to page 4, and I have to go to
  

19   my desk for just a second and get my little screen.
  

20       JUDGE CLIFTON:  Certainly, Mr. Vetne.  So we're in
  

21   Exhibit 133, page 4.
  

22       MR. VETNE:  That is correct, your Honor.
  

23   BY MR. VETNE:
  

24      Q.  The least cost American cheese processing location in
  

25   flows shown in this map, does, for that product, the model use
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 1   data, from say March of 2014 on the volume of American cheese
  

 2   produced in California and find a most efficient distribution
  

 3   for that cheese?
  

 4      A.  No, the model doesn't know that.  What the model has
  

 5   done is to, in the data that we are pulling together and
  

 6   supplying to the model, it would determine what the domestic
  

 7   consumption needs were in that particular month in every county
  

 8   of the contiguous 48 states, and for export, and for changes in
  

 9   stock levels of those products.  And it would then, through
  

10   solution, try to find the least cost means of supplying that.
  

11   So the model's pretty agnostic as far as where does the product
  

12   come from, as long as it achieves the lowest cost.
  

13      Q.  Okay.  So as to where the product comes from, the model
  

14   solves production and distribution efficiency nationally,
  

15   correct?
  

16      A.  That's correct.
  

17      Q.  Okay.  Let me see if I understand a bit more about the
  

18   what the model does.  Say we're looking at California.  The
  

19   model knows something about the population of California,
  

20   correct?
  

21      A.  That's correct.
  

22      Q.  And the model knows something about per capita
  

23   consumption of fluid milk products, correct?
  

24      A.  Correct.
  

25      Q.  And the model solves demand for fluid milk in the least
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 1   efficient manner possible, correct?
  

 2      A.  The most efficient.
  

 3      Q.  Boy, yes, thank you for getting that.
  

 4       JUDGE CLIFTON:  Now, Mr. Vetne, you switched gears on me,
  

 5   because you had directed his attention to American cheese and
  

 6   you just said milk.  So I just want to make sure we're still
  

 7   talking about --
  

 8       MR. VETNE:  We digressed.
  

 9       JUDGE CLIFTON:  Okay.
  

10       MR. VETNE:  We digressed from Figure 2 for a moment.
  

11       JUDGE CLIFTON:  Okay.
  

12   BY MR. VETNE:
  

13      Q.  And the model does something similar for soft products,
  

14   class, Federal Class II.  It knows the population, it knows per
  

15   capita consumption, and will find a least cost source of milk
  

16   and distribution in California, if that's available, correct?
  

17      A.  That's correct.
  

18      Q.  Okay.  And the same would be true for Class III and IV.
  

19   The model knows something about per capita cheese consumption,
  

20   population, and for --
  

21      A.  For the products that are involved in Class III and IV,
  

22   that's correct.  This is a product-driven model, but once those
  

23   products are derived, then we can look at the value of milk
  

24   going into the plants producing those products that we
  

25   associate with Class III or 4b, or whatever it happens to be.
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 1      Q.  Okay.  So basically if there is, in this model, and
  

 2   again, using California for an illustration, if there is
  

 3   production exceeding local demand for milk and milk products of
  

 4   that population, the model seeks to export milk in the former
  

 5   products, or even fluid if the model can solve it, in the most
  

 6   efficient way possible.
  

 7      A.  That's correct.  And of course there are cross-state,
  

 8   cross-border movements here of milk and other dairy products.
  

 9      Q.  Okay.  Do you have Exhibit 30 in front of you, or
  

10   nearby?
  

11      A.  I do.
  

12      Q.  Handy?  Let's see, on numbered page 20 in the version
  

13   that appears on my screen here, there are flows for fluid for
  

14   May 2006, and flows for cheese for May 2006, at a fuel cost for
  

15   cheese of $2.36 per gallon.  Do you see that?
  

16      A.  I do.  Uh-huh.
  

17      Q.  And I'm looking at that map and eyeballing it and
  

18   comparing it a little to, well, not a little, totally to
  

19   Figure 2 in your testimony.  And it looks like the distribution
  

20   flow in Exhibit 30, page 20, is a bit broader and a bit more
  

21   robust than in your testimony in Figure 2.  Is that because the
  

22   Exhibit 30 flows were for cheese, and in your testimony the
  

23   flows were for a portion of the cheese being American cheese?
  

24      A.  You know, my apologies, but I don't remember.  This was
  

25   several years ago when this was created.  The title says
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 1   cheese, I'm going to assume that it was for all cheese,
  

 2   aggregate cheese, as opposed to American cheese, but I don't
  

 3   know that for sure.
  

 4      Q.  Okay.  And do you recall, because there were similar
  

 5   product flow, there was similar product flow information and
  

 6   mapping in the 1996 report based on calendar year 1993, milk
  

 7   and product production, which was also labeled cheese.
  

 8          Do you recall whether that was all cheese or --
  

 9      A.  I don't.  I would really have to go back and look.
  

10      Q.  Okay.  So you were -- you were asked some questions
  

11   what the model does not include.  It does not include, if I
  

12   could categorize that, any human decision which would create
  

13   inefficiency or cost above the most efficient distribution.
  

14      A.  That's correct.  I mean, there are really only three
  

15   human decisions that are considered in this model, or taken as
  

16   given.  That is, the decision for how much milk to produce and
  

17   where, how much dairy product to consume and where, and where
  

18   were plants built to produce certain products.
  

19      Q.  Okay.  Oh yeah, that's the other thing.  I remember the
  

20   1996 report on 1993 data showed a triangle just in North
  

21   Georgia distributing cheese into Florida.  There's no
  

22   significant cheese capacity in the Southeast anymore, is there?
  

23      A.  Not much, no.  They are very small.
  

24      Q.  Okay.  So let's take a couple of illustrations of
  

25   what's not in there.  I'm going to ask you, you know, if you
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 1   introduce that component, how it might affect the observations.
  

 2   Let's say that California consumer demand for cheese, 30
  

 3   percent of it is satisfied by cheese coming from someplace
  

 4   else, either from across the ocean, or from Washington, Oregon,
  

 5   or from Wisconsin, Idaho it doesn't matter, but 30 percent of
  

 6   consumption is from outside of California, which the model
  

 7   would not accept because it is inefficient, but what would that
  

 8   do to the distribution flow from California of now 30 percent
  

 9   has been displaced?
  

10      A.  Let me ask a clarifying question --
  

11      Q.  Yes, please.
  

12      A.  -- if I might.  For example, are you saying that that
  

13   demand existed but we're satisfying it from outside the area --
  

14      Q.  Yes.
  

15      A.  -- or that we simply no longer have 30 percent of the
  

16   demand in California that we did?
  

17      Q.  Yeah, the demand is exactly the same as the model.
  

18   They are, the demand is an existing demand, but 30 percent of
  

19   it is satisfied from cheese originating outside of the state.
  

20      A.  And this is something we could do.  We could say, for
  

21   example, I want to make sure that 30 percent of the cheese
  

22   that's consumed in California is processed in Vermont, or
  

23   something like that.  And if you do that, what you observe
  

24   always is that you have increased the cost to the model for
  

25   having imposed that additional constraint on it, and it does
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 1   have to reorder essentially everything that's there to a small
  

 2   degree, or potentially could reorder that.  So, for example,
  

 3   the milk that would have been used from California to process
  

 4   into cheese and otherwise flow into other parts of maybe most
  

 5   likely the Southeast, might be looking for an additional home
  

 6   somewhere else, perhaps even back in Vermont, although, less
  

 7   likely.
  

 8      Q.  Okay.  And if there were capacity in California to
  

 9   handle it, there would be additional product produced, so
  

10   whether it's cheese or nonfat dry milk --
  

11      A.  That's true.
  

12      Q.  -- and that who have to be marketed someplace.
  

13      A.  That's correct.  As I said, anything that's an
  

14   additional constraint along those lines or that would happen,
  

15   will increase the cost to the whole system.
  

16      Q.  Okay.  So to the extent that there are, as we know
  

17   there are, human decisions that create costs that are
  

18   unacceptable to the model, the model provides, as I understand
  

19   it, some kind of directional indicator of where the prices and
  

20   price relationships would go; is that right?  You start with
  

21   the most efficient, and once you add costs, you sort of know
  

22   the direction but you don't know where it ends up.
  

23      A.  Well, when the model has solved the solution, we can
  

24   look at these dual values, if you will.  And it is essentially
  

25   saying, what we would be willing to pay, or up to how much
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 1   would we be willing to pay for an extra hundredweight of milk
  

 2   to just drop in out of the sky at this particular location?  In
  

 3   other words, by how much could I reduce the entire cost of
  

 4   solving this U.S. dairy model if I had one more hundredweight
  

 5   of milk at this point at this location?  It is a marginal value
  

 6   of the milk and product at that location.
  

 7      Q.  Okay.
  

 8      A.  And you are now suggesting, I think, through this
  

 9   question, that we would have the equivalent of another 30
  

10   percent of the milk used in cheese consumption in California
  

11   available in California, potentially, to be used for cheese
  

12   manufacture or butter powder manufacturer or fluid milk or
  

13   anything else.
  

14      Q.  Okay.  And following that, let's assume the 30 percent
  

15   is displaced.  If we use the model for a starting point, how
  

16   would you expect to see that, if it is perceptible, in a price
  

17   surface, as on page 7?
  

18      A.  Those additional quantities of milk in that area that
  

19   are not satisfying its highest and best use at the time, would
  

20   be expected to lower the marginal value of milk, and likewise,
  

21   the additional demand or requirement for that milk, say, in a
  

22   plant in Vermont that's now making this cheese, would be much
  

23   higher as well, because we need more milk now in that area to
  

24   process the cheese that's now being used for California.
  

25      Q.  Got it.  Okay.
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 1      A.  So it has the effect of increasing that price surface,
  

 2   the slope of that price surface.
  

 3      Q.  Okay.  Thank you.  Now, digressing just for a second.
  

 4   On Exhibit 30, I think it was page 9, one of the products that
  

 5   is now included or can be included, are casein and caseinates.
  

 6   I asked a prior witness what that was and the witness didn't
  

 7   know, so I'm asking you.  What is that product?
  

 8      A.  Well, casein is the other milk protein or the category
  

 9   of other milk proteins other than whey proteins.  And it is
  

10   usually derived from milk with an acid-based solution that
  

11   causes it to coagulate and flocculate out.  Caseinates are a
  

12   bit more soluble, and I believe are treated with sodium
  

13   hydroxide, I think.
  

14      Q.  You said protein other than the whey protein.  So in
  

15   cheese making, casein is a subcomponent of the proteins in
  

16   milk; is that correct?
  

17      A.  That's correct.
  

18      Q.  And in cheese making, casein is the protein that
  

19   remains in the cheese that provides desired cheese
  

20   functionality?
  

21      A.  Yes, that's correct.
  

22      Q.  Okay.
  

23      A.  Most of the casein stays in the cheese.
  

24      Q.  Okay.  You responded to a question by Chip English that
  

25   that the model wants to account for every bit of component.
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 1   The model's designed to avoid creating components where they
  

 2   don't exist or losing components in the process, correct?
  

 3      A.  That's correct.  There is a certain amount of shrink in
  

 4   the U.S. system and a certain amount of shrink that's allowable
  

 5   in this model as well.
  

 6      Q.  Okay.  So that was my next question, because when you
  

 7   were discussing whey, towards the end of your statement on
  

 8   Page 12, Figure 7, total solids and whey shipped for further
  

 9   processing, and you calculated some cost for that.  A cheese
  

10   maker that does not have whey processing facility at the cheese
  

11   site to produce a final marketable dry whey product, as I
  

12   understand it, that cheese maker will either partially
  

13   dehydrate the whey, but usually dehydrate the whey, if they
  

14   can, and pump it into a truck.  And the truck comes to a
  

15   consolidator, it's pumped out of the truck, and then into the
  

16   plant where the final whey product is made.  But in that
  

17   sequence of transactions, going through a pipe and going into
  

18   the truck, and coming out of the truck, there are some solids
  

19   lost.
  

20           So my question is, when you calculated the per pound
  

21   costs here, the more solids that are lost, the more cost there
  

22   is per pound.  How did that, did you factor that in or did you
  

23   simply take the whey stream coming out of the cheese and apply
  

24   a cost to that whey stream without shrinkage?
  

25      A.  I didn't include shrink in these costs, so this is just
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 1   a theoretical yield that is taken from the answers that were
  

 2   given in the plants, as though they had processed this with the
  

 3   whey that we also asked composition questions about.  So we got
  

 4   responses from the folks from the survey as to what their, in
  

 5   composition of the whey was, the raw whey.
  

 6      Q.  The raw whey coming out of the whey stream when cheese
  

 7   was made?
  

 8      A.  That's correct.
  

 9      Q.  Okay.
  

10      A.  And what the composition was, at least of total solids,
  

11   in the product that they were partially dehydrating and sending
  

12   on.  But it didn't account for shrink.
  

13      Q.  And there is, in fact, shrink?
  

14      A.  There is, in fact, shrink, yes.
  

15      Q.  And if whey cream is not separated in that process,
  

16   butterfat and whey cream tends to adhere to surfaces of pipes
  

17   and trucks more than the other solids, correct?
  

18      A.  It does as I understand it, yes.
  

19      Q.  Okay.
  

20      A.  But I will also say that most of the respondents in
  

21   here were separating their whey cream.
  

22      Q.  At the plant where they make cheese?
  

23      A.  At the plant where they make cheese.
  

24      Q.  Okay.  So at least on that portion of the whey, they
  

25   would be operating similarly to the large plants that have
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 1   their own whey processing and final product manufacturing?
  

 2      A.  Those first few steps are likely very similar, that's
  

 3   correct.
  

 4      Q.  Are there -- are there any cheese plants that convert
  

 5   whey cream into a final marketable product?
  

 6      A.  I am not aware of any, John, but it could be the case.
  

 7   That was a question that wasn't asked.
  

 8      Q.  Okay.  It is commonplace, if not universal, for whey
  

 9   cream to be collected at a cheese plant and then put in truck
  

10   and sold as whey cream to a buyer that does something with it,
  

11   correct?
  

12      A.  Yes.
  

13      Q.  Okay.
  

14      A.  Common practice.
  

15      Q.  I forgot a question on page 7.  If you will go back to
  

16   your prepared statement.  In the top line you say that "since
  

17   1995, the USDSS model has been updated."  And I wondered
  

18   whether model meant something that the program does as opposed
  

19   to something, different data that goes into the program.
  

20      A.  In all cases with this statement, I would be indicating
  

21   that we are updating the data that goes into the program.  In
  

22   many of the instances where we have updated the model, we have
  

23   also been updating the structure of the model to do something
  

24   that it hadn't done before, to disaggregate product categories
  

25   into, you know, the larger list that you had asked about on
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 1   page 9 of --
  

 2      Q.  Exhibit 30?
  

 3      A.  Exhibit 30.
  

 4      Q.  Okay.  Oh, in response to a question from Mr. Beshore,
  

 5   you answered in the affirmative that there is one national
  

 6   price for Class III.  Do you recall that question and that
  

 7   answer?  You said yes?
  

 8      A.  If I answered it precisely that way, I would have said
  

 9   for Federal Milk Marketing Orders.
  

10      Q.  That wasn't my question.  So Class III --
  

11      A.  But that would have been true for Class III, correct?
  

12      Q.  Well, it depends.  Actually, there is a State Class 3,
  

13   but it is not cheese.  But the Class III price does not apply
  

14   throughout the nation on all milk used to produce cheese.
  

15      A.  That's correct.
  

16      Q.  So it is a, it's a component of national prices for
  

17   cheese, some of which are not subject to the Federal Class III
  

18   price at all, correct?
  

19      A.  That's correct.
  

20      Q.  You mentioned something about, in response to an
  

21   earlier question about imports or exports.
  

22           And so explain how the model captures, if at all,
  

23   products such as nonfat dry milk or skim milk powder or cheese
  

24   in demand in the export model.  You did say that the model
  

25   meets a hundred percent of consumer demand where there are
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 1   exports.  I assume some of those consumers are foreign
  

 2   consumers, but maybe not.  So explain how exports and imports,
  

 3   if at all, are factored in the model.
  

 4      A.  Yeah, we do account for all of the trade in dairy
  

 5   products, imports and exports.  It does occur in a few more
  

 6   than three ports in this country, but the largest volumes of
  

 7   which are captured on the West Coast, and we do have ports in
  

 8   all of the three major waterways; the Pacific, the Atlantic,
  

 9   and the Gulf Coast region.  So the model will bring product in
  

10   from there, will export product at that point.  And we only
  

11   consider it delivered to those ports as being the final demand.
  

12   We don't try to, in this version of a model, track it to its
  

13   ultimate destination by country or anything of the sort.
  

14      Q.  Oh, okay.  So if I'm observing something on the cheese
  

15   map on page 4, to the extent that the model accounts for
  

16   exports, if it is West Coast exports, it would be cheese going
  

17   to the Pacific Ocean and that's where it stops.
  

18      A.  That's correct.  In fact, there's really quite a heavy
  

19   line that's going from Central California, the Fresno area
  

20   here, down to Los Angeles, and a portion of that is export of
  

21   cheese out of the Los Angeles port.
  

22      Q.  I got it.
  

23      A.  And I think that --
  

24      Q.  Is there a similar line near New York City, or
  

25   New Jersey up on top?
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 1      A.  Yeah, although I'm trying to recall whether there were
  

 2   actually any shipments out of those ports from the model
  

 3   solution.
  

 4          Again, you know, this would be a short distance of
  

 5   movement to go from Central California to a port, then it would
  

 6   from, say, Western New York over to a port that's -- it may be
  

 7   satisfying just domestic demand for product as well.  I can't
  

 8   really disaggregate that from here, but --
  

 9      Q.  Okay.  Can you --
  

10      A.  But exports are certainly covered.
  

11      Q.  Was it Galveston, Houston, one of those ports?
  

12      A.  Houston was the port in the Gulf Coast.
  

13      Q.  Yes.
  

14      A.  And I think it's New York City, the port in the East
  

15   Coast, and Los Angeles, the port in the West Coast.
  

16      Q.  Got it, okay.  On the top of page 11, the last two
  

17   sentences.  I just want to make sure I understand your use of
  

18   the word product in those last two sentences.  Three lines up
  

19   from the bottom of that top paragraph you refer "to process a
  

20   portion of the whey into some form of product for sale."  And
  

21   then in the next paragraph you conclude with "into a final
  

22   product for sale."  So final product means some sort of dry
  

23   whey product that has a market that can be stored, and at least
  

24   some of those products are reported that have published average
  

25   sales, correct?  It is a final product?
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 1      A.  Yes.
  

 2      Q.  Whey protein concentrate, whey protein isolate, that
  

 3   kind of thing?
  

 4      A.  Right.
  

 5      Q.  And when some form of product for sale, is that a
  

 6   universe that includes both final products and wet products
  

 7   that have to be further processed?
  

 8      A.  That's correct.  Mostly it is wet products in reference
  

 9   to that first paragraph there, but it is a product that
  

10   actually has a transaction that occurs.  It's not a final sale
  

11   necessarily.  It is a sale to a plant that is likely to be
  

12   processing this into a dry final product.
  

13      Q.  Okay.  Now, I have a question on page 13, Figure 9.
  

14      A.  I wish I hadn't put that in there.
  

15      Q.  I love it.  I like the whiskers thing.  I can show it
  

16   to my cat.
  

17           You said that this is a frequency during that time
  

18   period at which certain range of costs occurred, that's the way
  

19   I understood it, correct?
  

20      A.  That's correct.
  

21      Q.  But you also explained that the costs that went into
  

22   this bar graph included the 12-point -- 12.79 cents per pound
  

23   solids that you explained in the preceding text.
  

24      A.  That's correct.
  

25      Q.  My question to you is, I'm looking at the far left bar
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 1   and it looks to me like that's about 5 cents or less.  How can
  

 2   12.79 cents be accounted for in a bar that only goes up to 5
  

 3   cents?
  

 4      A.  Product price formulas can generate negative values for
  

 5   other solids.
  

 6      Q.  Okay.  So during this time period, there was a month or
  

 7   months in which the whey component in the Class III price
  

 8   actually resulted in a subtraction from the cheese price minus
  

 9   make allowance?
  

10      A.  That's right.  It would have been a negative value in
  

11   the product price formula.
  

12      Q.  Okay.  Good.  That is really, really helpful, because I
  

13   was scratching my head.  That's all I have for now.  Thank you
  

14   again, so much.
  

15       JUDGE CLIFTON:  Who next has questions for Dr. Stephenson?
  

16   Ms. Taylor, would you like to ask some now?  It may generate
  

17   some other questions.
  

18       MS. TAYLOR:  I do have some questions.  I didn't know if I
  

19   would have any left after everyone else got done, but I do.
  

20       JUDGE CLIFTON:  State your name for us.
  

21       MS. TAYLOR:  Erin Taylor with USDA.
  

22                        CROSS-EXAMINATION
  

23   BY MS. TAYLOR:
  

24      Q.  Good afternoon, Dr. Stephenson.
  

25      A.  Good afternoon.
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 1      Q.  First, thank you for coming out here today and
  

 2   participating in this proceeding as a -- not in support of, or
  

 3   in opposition to any proposal.
  

 4          I first want to talk about your model write up and then
  

 5   we'll concentrate on whey.  I just want to go over the
  

 6   difference between, for the record, the primal solution and the
  

 7   dual solution, just to make sure it is clear.  So I can either
  

 8   tell you what I think and you can tell me I'm wrong and correct
  

 9   me, or you could just go ahead and let me see if I can
  

10   interpret what you told me again.
  

11          The way I read the primal is kind of like the least
  

12   cost combination of assembling milk needs, kind of a total cost
  

13   look, whereas the dual is a marginal look.
  

14      A.  That's correct.
  

15      Q.  Okay.  On page 4, on Figure 1, and I think this might
  

16   just be a printing issue with the different colors, but in
  

17   California, some of the lines look light blue.  But are they
  

18   supposed to be green?
  

19      A.  No, you are correct that they are actually light blue.
  

20      Q.  Can you explain what those are for?  Because I don't
  

21   think we have been over that yet.
  

22      A.  Yes.  Those are actually, the model is moving product
  

23   to ice cream plants as well, so these are nonfat solids that
  

24   are moving to ice cream plants.
  

25      Q.  So they are moving towards the triangles, not away?
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 1      A.  That would be correct, yeah.  I'm sorry about that,
  

 2   that it wasn't listed here, but we do have a number of
  

 3   different colors that we use to represent movements of
  

 4   different products in there, and I guess that I hadn't even
  

 5   looked to see whether this was picking up those couple of the
  

 6   other product that can flow as well.
  

 7      Q.  Okay.  In Figure 2 where we have the plants and moving
  

 8   towards the demand points, and there's been some discussion,
  

 9   but just in a simplistic form, you tell the model where the
  

10   plants are, and you tell the model where the demand is, and the
  

11   model comes up with where the orange lines should be?
  

12      A.  That's correct.  This was, again, taking into account
  

13   all of the products that we have to produce simultaneously.
  

14   These long-distance shipments of cheese that you are seeing in
  

15   Figure 2 were part of the least cost solution that the model
  

16   could find.
  

17      Q.  Okay.  And do you know that the model doesn't take in
  

18   any type of plant capacity constraint?
  

19      A.  We don't have that turned on in this solution because
  

20   we don't know in all cases what the plants are capable of
  

21   processing.  We do know on a number of locations what plants
  

22   are capable of doing, but we don't know all of them, and so we
  

23   typically have not chosen to capacitate the plants.
  

24      Q.  Could you, if possible, explain, I guess, what the
  

25   impacts of not being able to have that constraint might -- and
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 1   I would initially think that the model could then predict that
  

 2   a plant that you have in here would produce an excess amount of
  

 3   product that's just not capable of producing, and that would
  

 4   have, you know, effects down the line of where the milk, how
  

 5   you get your milk and then where the product goes, and you
  

 6   know, ripple effects?
  

 7      A.  Yes, and that's absolutely correct.  That if the model
  

 8   chooses to operate a plant well above it's actual capacity,
  

 9   then, you know, if it can't do that in the real world
  

10   currently, in the short-term at least, you know, a plant is not
  

11   going to process all of that, and it would have to be processed
  

12   at another one of the locations in here.  So giving the plant
  

13   the freedom, or giving the model the freedom to select its own
  

14   plant sizes, if you will, will reduce the costs more than we
  

15   would see in the real world.  But I do have that second check
  

16   that I think is actually pretty important, and that is to say
  

17   at least by region this is replicating what's produced in the
  

18   region very closely.
  

19      Q.  Okay.  On fuel costs, does the model have one singular
  

20   fuel cost or fuel costs by regions?
  

21      A.  Fuel cost by regions.  We have an index of fuel values.
  

22   They are different across the country.  California's much
  

23   higher fuel costs than you would note in, say, Texas, for
  

24   example.  And the model's transportation cost functions pull on
  

25   that index to increase those costs in areas where they are high
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 1   and to reduce them where they are low.  The same thing is true
  

 2   for labor costs.
  

 3      Q.  Okay.  I do want to move to the whey portion of your
  

 4   testimony.  And if the Judge would indulge me, I don't know if
  

 5   I have an extra one around here, when I'm asking questions, I
  

 6   want to actually refer to Exhibit 123, that was entered on
  

 7   Monday I believe.  If we could get the witness a copy.  Thank
  

 8   you, Judge.  Appreciate it.
  

 9          I won't refer to that one at first, I have other
  

10   questions, but just so you have it up there.  And just, I'm
  

11   going to, on Exhibit 123 that was entered by Dr. Schiek on
  

12   Monday, in there is a Wisconsin whey study, and that's
  

13   specifically some questions.  I just want to compare some of
  

14   the things you have to what's in here.
  

15          So first on your survey, you had 88 responses and 62
  

16   were complete, but how did you choose the cheese plants that
  

17   you surveyed?  What was your population of plants and response
  

18   rate, etcetera?
  

19      A.  We made an attempt to assemble a list of cheese plants
  

20   and contacts in those plants across the country.  That's still
  

21   not complete, but I do have excellent representation from the
  

22   Northeast, from the Upper Midwest, from the far West, and from
  

23   quite a bit of the Mideast as well.  So we have, we think, most
  

24   of the plant capacity in the country.  But we're continuing to
  

25   collect that information.  We send that off to plants as we get
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 1   new data about where the plants are located.
  

 2      Q.  And do you have any idea of the percentage of cheese
  

 3   production your survey covers or the percentage of whey
  

 4   production that your survey covers on the volume basis?
  

 5      A.  I don't at this point, but I, it is a calculation that
  

 6   we could do, by looking at the amount of milk the plants say
  

 7   that they have processed, and making some judgments, and the
  

 8   types of cheeses.  We also ask about the kinds of cheeses that
  

 9   are being processed in these cheese plants, making some
  

10   judgments about yields.  So we could get at least a rough idea
  

11   about what percentage of product is represented in the plants.
  

12      Q.  Okay.  And on page 10, one of the, on Table 2, one of
  

13   the line items is "plants were regulated under a State Order."
  

14   Would that include, California is a State Order, there are
  

15   other state orders, but is that primarily California plants in
  

16   there or does that include other plants?
  

17      A.  Well, without trying to divulge other plants, it does
  

18   include some operations not in California.
  

19      Q.  Okay.  That's what I was wondering.  Now, I want to
  

20   refer to page 24 of Exhibit 123, if I could, and then compare
  

21   it to page 10 and 11 of your testimony.
  

22          So on Monday, Dr. Schiek and Mr. Fish from Saputo
  

23   entered in this study on whey processing in Wisconsin, and they
  

24   talked about, and other cheese plants we have had come here
  

25   have talked about the level of whey processing that they have
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 1   done in their plants, whether it is what they call minimal
  

 2   processing or cooling and UF'ing and then shipping it.  And I
  

 3   was wondering on this, and it is not labelled, but on this
  

 4   chart there's different levels of processing, where that would
  

 5   fit in your first paragraph on page 11, when you say, and this
  

 6   goes to Mr. Vetne's questions, "15 percent of plants processing
  

 7   100,000 to 2 million pounds, process a portion of the whey into
  

 8   some form of product for sale."  And I was just trying to see
  

 9   if you could relate that to the different levels of processing
  

10   in this table.
  

11      A.  Yes.  If plants had been skimming the whey stream, and
  

12   if they have been pasteurizing the whey stream and cooling it,
  

13   then I considered that to be processing level, so they were
  

14   doing something.  They weren't shipping hot whey.
  

15      Q.  And can you define skimming the whey stream for the
  

16   record?
  

17      A.  Yes, I meant removing some portion of the whey cream.
  

18      Q.  Okay.  And then the final product for sale would be
  

19   either the, perhaps the commodity processing or value-added
  

20   processing.
  

21      A.  It would have included the value-added processing, so
  

22   it could have included some of the UF'ing.  I mean, the minimal
  

23   processing that they had here for me, would have been skimming,
  

24   pasteurizing, and cooling.
  

25      Q.  Okay.
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 1      A.  Additional processing would include UF or RO or both.
  

 2      Q.  In the last line in that first paragraph, "83 percent
  

 3   of plants processing more than 2 million pounds of milk per day
  

 4   are processing some or all of their whey into final product for
  

 5   sale."  Do you know how many plants that is?  Because the
  

 6   breakdown on the previous page doesn't have a 2 million
  

 7   breakdown.
  

 8      A.  No.  And you know, this was a little bit arbitrary on
  

 9   my part, but I looked for natural breaks in the observations
  

10   that we had, and it was pretty clear that at that 2 million
  

11   pound area we had a gap in number of plants, and that there was
  

12   a significant amount of processing that was occurring on those
  

13   plants that were above that 2 million pounds.  I could have
  

14   provided that extra breakout perhaps, if it would not have, you
  

15   know, revealed too many more categories of plants, but I don't
  

16   think it would have.  I think it would have been fine.
  

17      Q.  Okay.
  

18      A.  Because the 1 to 3 had, a large number of 3 million
  

19   pounds of milk a day, had a large number of observations.
  

20      Q.  On that same paragraph, my other note has, you talk
  

21   about the making some form of product for sale.  There's been
  

22   some discussion of smaller cheese plants shipping their whey to
  

23   a larger company, and in some aspects, that company, both
  

24   plants are owned by the same company, so there wouldn't
  

25   necessarily be a sale, I think that's how it's been discussed
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 1   on the record.  Would that transaction show up somewhere in
  

 2   here, that plant-to-plant movement, if it's both plants were
  

 3   owned by the same company?
  

 4      A.  No, and, well, again, there's not that level of detail
  

 5   in this survey to be able to tell exactly how that transfer
  

 6   takes place, although we did ask a little bit of question about
  

 7   that.  But in my experience, plants that are transferring some
  

 8   of their product often have mechanisms for valuing it one plant
  

 9   to another, even though it is an internal transfer.  But, you
  

10   know, those are data quite often that I don't like to report,
  

11   because they can look quite distorted.
  

12      Q.  If you would turn on page, let's see if I can find it.
  

13   Well, let me ask a different question.  On your processing
  

14   costs that you discuss on page 12, and part of that is in
  

15   Figure 8, I guess.  Just can you, would that be considered,
  

16   like a make allowance?
  

17      A.  It could.  But, you know, I do want to qualify this at
  

18   a very early stage to say I picked one type of processing,
  

19   that's ultra-filtration.  And in the report that I have done
  

20   here, I picked right at the average volume that would have been
  

21   processed by these plants.  There are certainly more than one
  

22   type of processing that are being done at these plants, there's
  

23   quite a range in size, so I'm reporting only one.  But it does
  

24   mimic reasonably well the 3x concentration, the average total
  

25   solids that we saw in the reported whey streams.
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 1      Q.  Okay.  I think my final question, on page 14, your
  

 2   Table 3, one of the lines it says "on a liquid basis per
  

 3   hundredweight" and that's 20 percent.  I guess that's how they
  

 4   determine the value for whey sold.  But could you just explain
  

 5   what that means?  The other ones I understand they are based on
  

 6   a WPC 34 price plus or minus, but what's on a liquid basis per
  

 7   hundredweight?
  

 8      A.  It's largely a fixed value, so over time.  So if a
  

 9   plant was shipping a certain volume of milk, or of whey to
  

10   another operation, they have agreed ahead of time that they
  

11   will pay so many cents per hundredweight for the whey.
  

12      Q.  As opposed to the final line when it is on the pound of
  

13   solids?
  

14      A.  That's correct.
  

15      Q.  Okay.  I think that's all I have.  Thank you very much.
  

16       JUDGE CLIFTON:  Dr. Stephenson, I remember one of your
  

17   statements, and I wondered how people solve this problem.  You
  

18   mentioned that many times plants operate five days a week to
  

19   take in the raw milk, but of course the cows are milked seven
  

20   days a week.  How is that typically addressed, if you know?
  

21   You mentioned co-ops, but how would it typically be done
  

22   between dairy farmers and proprietary plants?
  

23       DR. STEPHENSON:  Well, most proprietary plants that would
  

24   process, they are going to have their own milk supply, may not
  

25   have a full milk supply.  They may purchase at least a portion
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 1   of their milk from cooperatives, and then, once again, the
  

 2   cooperatives are doing essentially the balancing.  In maybe a
  

 3   few cases, a proprietary plant would have to contract with
  

 4   another plant for sale of that product on a regular basis to be
  

 5   processed, but that's not common.  It's mostly the cooperative
  

 6   structure that is balancing the U.S. dairy system.  They may do
  

 7   this in conjunction with proprietary plants, cheese plants, or
  

 8   otherwise, that are willing to take that additional milk and
  

 9   process it on the weekends or during the heavy milk supply
  

10   portions of the year.
  

11       JUDGE CLIFTON:  What other questions are there for
  

12   Dr. Stephenson?  Mr. Beshore?
  

13                        CROSS-EXAMINATION
  

14   BY MR. BESHORE:
  

15      Q.  Marvin Beshore.
  

16           Just one question, but one comment first.  I appreciate
  

17   your comments about balancing in response to the Judge's
  

18   question, because those costs and burdens which are taken on by
  

19   the cooperative sector are basically not recognized in the
  

20   system in terms of any regulated prices or compensation, and so
  

21   I appreciate that.
  

22           My question is, you made some comments in Exhibit 133
  

23   about the Pacific Northwest and market events up there.  And in
  

24   response to a question from John Vetne, which was very long,
  

25   and included the, as I understood it, to which you responded
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 1   yes.  Okay?  A long question to which you responded yes.  It
  

 2   included the assertion that losses experienced by cooperatives
  

 3   in the Pacific Northwest, were caused by Federal Order pricing.
  

 4   Did you mean to say that?
  

 5      A.  Caused by?  No.  I guess that it is possible to avoid
  

 6   Federal Order pricing should an area like the Northwest not
  

 7   wish to have that there, or wish to pool plants in that region,
  

 8   they would have the opportunity to not pool the cheese plant,
  

 9   for example, if they didn't want to.  So the plants may not
  

10   have experienced that pricing that would have caused problems.
  

11      Q.  Well, what -- and I think in your in 133 here, you said
  

12   something to the effect that, events up there have been, you
  

13   know, exhibit disorderly marketing conditions or something to
  

14   that effect.  Did you so testify?  Do you recall that?
  

15      A.  I'm not sure that I used the word under that particular
  

16   circumstance.  I would have to look back here, Marvin, I guess,
  

17   to see.  But I have indicated that it has been a problem for
  

18   the Northwest for a good many years.
  

19      Q.  Okay.
  

20      A.  Not always, but periodically.
  

21      Q.  Isn't the biggest problem for the manufacturers in the
  

22   Northwest, the California competition which has been, which is
  

23   their regional nemesis and which is substantially the regulated
  

24   minimum price for which is substantially below their regulated
  

25   price?  Isn't that their biggest problem?
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 1      A.  I think that has been an issue, but there's also a lot
  

 2   of unregulated milk in Idaho as well.
  

 3      Q.  What are you talking about when you are talking about
  

 4   the losses in the Pacific Northwest, specifically?  What's your
  

 5   basis for the knowledge about them?
  

 6      A.  This goes back a good many years.
  

 7      Q.  How many?
  

 8      A.  Probably 15 years.
  

 9      Q.  Pre-Reform?
  

10      A.  Or just about at the time of Reform, actually.
  

11      Q.  Okay.
  

12      A.  At the point of Reform, there were -- there were
  

13   problems that the USDSS model projected that would be shown, I
  

14   guess, in the dairy system in the country.  One of them was
  

15   going to be pooling.  So that if we collected the proceeds from
  

16   classified pricing and distributed them back to producers
  

17   according to a Class I price surface, which is the zoning that
  

18   we have used typically in Federal Milk Marketing Orders, that
  

19   there would be problems at the borders.  This is something that
  

20   we discussed, it was something that did occur, and it was
  

21   something that had to be taken care of by modifications to
  

22   those plants.
  

23          We also talked about the likelihood of problems in the
  

24   Northwest at the time, and it has been a problem for the
  

25   Northwest more during some periods of time than others.
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 1      Q.  But what has been a problem?  What are you testifying
  

 2   to that has been a problem?
  

 3      A.  The problem is a regulated minimum price that gave them
  

 4   problems being competitive with other milk supplies.
  

 5      Q.  Competitive within what marketplace?  With what -- in
  

 6   what manner?
  

 7      A.  Well --
  

 8      Q.  Are you talking about product markets or what markets
  

 9   are you talking about being competitive in?
  

10      A.  Products, for example, like cheese in the U.S. markets.
  

11   Their competition would have to be to move product either East
  

12   and compete with other products, producers in the West.  That
  

13   has been true that California has been a problem for them
  

14   because of lower milk supply prices and relative proximity
  

15   that's similar, or they have to push the product West,
  

16   essentially export overseas.  And those, many of those products
  

17   markets have developed for them over time.
  

18      Q.  So those are problems that occurred back about 15 years
  

19   ago, right around the time of Reform, correct?
  

20      A.  Began about that time.
  

21      Q.  Okay.  Have you observed the production of cheese in
  

22   that region over the years since 2000?  The trends in
  

23   production of cheese, I should say.
  

24      A.  Yes.  I think that they have been, and I guess, Marvin,
  

25   I can't say that I know exactly what they are doing this year
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 1   without looking at the data in comparison to just a year ago,
  

 2   or a few years ago.  But they have been producing relatively
  

 3   more other product than cheese.  Their product mix has changed.
  

 4      Q.  Since 2000, that's your testimony?
  

 5      A.  I believe that's the case.  But again, I wouldn't want
  

 6   to make a strong statement without looking at data.
  

 7      Q.  I appreciate that.  Thank you.  That's all I have.
  

 8       JUDGE CLIFTON:  Dr. Stephenson, when you said that it was
  

 9   anticipated there would be problems at the borders, is that the
  

10   borders of the marketing orders or the -- what other borders?
  

11       DR. STEPHENSON:  It was the borders of the marketing
  

12   orders.  There was consolidation from, I believe it was 33 or
  

13   34 Federal Orders into 13 at the time, and the collection of
  

14   monies that were that larger pool and the distribution from us
  

15   in looking at model results would have said this will be a
  

16   problem in some border areas.
  

17       JUDGE CLIFTON:  Mr. Vetne?
  

18       MR. VETNE:  Beg your pardon, your Honor, I had some upside
  

19   down notes and tiny print I didn't observe.
  

20                        CROSS-EXAMINATION
  

21   BY MR. VETNE:
  

22      Q.  Okay.  Let's see.  Figure 4, on page 7, has a title
  

23   USDSS Model-Generated Cheese Difference in Marginal Value of
  

24   Milk at Cheese Plants, correct?
  

25      A.  Correct.
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 1      Q.  Keep the -- bear that in mind.  Going back one page to
  

 2   page 6, USDSS Model-Generated Cheese Differentials, May 1995.
  

 3   And I just went online and got to that page and it, the figure
  

 4   further elaborates that it is 3.5 percent milk at standard
  

 5   solids not fat.
  

 6      A.  Correct.
  

 7      Q.  So what -- is Figure 4 also standardized milk or is it
  

 8   milk at test?
  

 9      A.  No, it is 3.5 percent milk, not at test.
  

10      Q.  Okay.
  

11      A.  So we wanted to make sure that it was at least
  

12   comparable to what had been reported before.
  

13      Q.  All right.  And then I went back to the the 1996 paper,
  

14   the original U.S. Dairy Sector Simulator paper, which had a
  

15   cheese price surface, or actually, it wasn't a cheese price
  

16   surface, it was -- it was on page 81 of that.  A, as in apple,
  

17   10, and the title there used was, Simulated Class III Price of
  

18   Standardized Milk at Cheese Plants.
  

19          Is there a difference in what is captured by simulated
  

20   Class III price and cheese difference marginal value of milk?
  

21   Are they measuring something slightly different in the two?
  

22      A.  No.  We have always struggled with how do we report
  

23   these values.  And I did try to mention, I think at least a
  

24   couple of times in my testimony, that the important thing is
  

25   the difference between spatial values, because in the case
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 1   where we're trying to report differentials, we will add a fixed
  

 2   amount to everybody, to this price surface to get something
  

 3   that looks like a differential.  And the same thing would have
  

 4   been true for a cheese milk price at that time.  I didn't
  

 5   recall that in the document that you are referencing, but one
  

 6   thing that we did at that point was to look at the total dollar
  

 7   value that would have been generated by the sale of milk into
  

 8   cheese plants, and to say, what do we need to add to the
  

 9   spatial price differences or values to generate exactly the
  

10   same total value of dollars to dairy producers.  And that's
  

11   probably the Class III value that we reported there.
  

12          We have since come to realize that that was difficult
  

13   to explain to people, and so the spatial price difference from
  

14   one point to another would be identical, you know, if you
  

15   subtracted that fixed value as we were reporting here, with the
  

16   zero value over in the western part of the country.
  

17      Q.  Okay.  But in 1993 and 1995, there was no element other
  

18   than an imputed element, in the Class III price for whey or
  

19   whey products, correct?
  

20      A.  No, that's correct.  And we would not have been trying
  

21   to do that.  We would have been looking at the Basic Formula
  

22   Price at that point in time, and saying, you know, what would
  

23   the sale of the Basic Formula Price milk have totaled in dollar
  

24   value?  What do we need to add to this price surface to equal
  

25   the total value in the U.S. of the Basic Formula Price sales.
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 1      Q.  Okay.  And now looking at Figure 4 on page 7, Cheese
  

 2   Difference in Marginal Value of Milk.  Am I correct in reading
  

 3   that as you are plotting a surface looking at the value of
  

 4   cheese and milk goes into it, but it's -- it's the cheese part
  

 5   of the use of milk that you are plotting here, not -- the whey
  

 6   is, the whey and whey values and costs of whey are not included
  

 7   in Figure 4?
  

 8      A.  Well, in some sense they would be.  Because what we are
  

 9   asking is at a cheese processing location, how much would you
  

10   be willing to pay to have an extra hundred pounds of milk right
  

11   here at this location, to manufacture more product?  Whey is a
  

12   co-product of cheese manufacturing.
  

13      Q.  Okay.  And then does, does, in effect, the model assume
  

14   that the cheese makers in the model have the same, process the
  

15   same costs for whey?  All things -- is it sort of, is it an all
  

16   all things, all other things being equal, what are the
  

17   differences based on what your observed cheese values?
  

18      A.  Yes, there are processing costs for whey in here.  So
  

19   different types of cheese, the American-style cheese in this
  

20   model and the all other cheese have slightly different whey
  

21   yields in the model, and different components in that.  So the
  

22   whey processing is slightly different cost as well, given the
  

23   different components of the whey product.  And when you are
  

24   thinking about the, this marginal value of additional milk at a
  

25   cheese plant location, it is not just for that cheese market,
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 1   it is also to satisfy the use of whey products in the rest of
  

 2   the country as well.  So in that particular instance, there is
  

 3   if, and I think I put that in the, in the website, one of the
  

 4   maps that has a whey flow, a primal flow of that, there is a
  

 5   very heavy line that's indicating whey products to export.
  

 6   About half of our whey is exported from the country.  So it
  

 7   does favor plants, to some extent, that are close to a port.
  

 8      Q.  Okay.  In the whey portion of your testimony you
  

 9   discuss different ways of dealing with whey, and that in
  

10   Wisconsin it's common for cheese plants to partially dehydrate
  

11   the whey stream and ship it off to an aggregator who makes whey
  

12   products, which comes at a cost.  To the extent that other
  

13   parts of the country, California, Idaho, Washington,
  

14   New England, doesn't matter, have different costs for that,
  

15   because whey aggregators are not present, or not present
  

16   locally, are those different costs for disposing of, or
  

17   handling whey captured in the model?
  

18      A.  No, they aren't.  In fact, John, just for
  

19   clarification, we would assume that whey processing is
  

20   occurring at these cheese plant locations anywhere that there
  

21   is actually whey processing that occurs in the country, so if
  

22   we have a cheese plant that processes product, then it is a
  

23   plant indicated in here that can -- can process much.
  

24          Now, you could receive whey from another plant to be
  

25   processed in final product, but typically most of our whey is
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 1   being chosen to be produced at plants here with this capacity.
  

 2      Q.  Okay.  So model imputes to the cheese plants that are
  

 3   in the model, the ability to convert the whey stream to a final
  

 4   whey product?
  

 5      A.  That's likely to be the choice that the model is
  

 6   making.  If it has a choice between two plants and we don't
  

 7   capacitate them, it would probably say it's going to cost less
  

 8   if we just make this a big plant and it processes all the
  

 9   cheese and the whey products here.
  

10      Q.  Okay.  And the other question that I overlooked has to
  

11   do with Figure 2 on page 4.  The long orange lines, I need to
  

12   say this again to make sure I understand it, if I'm correct.
  

13   The long orange lines reflect distribution of finished cheese
  

14   products to consuming publics, correct?
  

15      A.  Correct.
  

16      Q.  Okay.  And the way I'm looking at it, it looks like the
  

17   model has the cheese that's manufactured prepared in some kind
  

18   of commercial packaging, either consumer food service packaging
  

19   and distributed in that form from the cheese plants; is that
  

20   correct?
  

21      A.  No, we don't put that level of refinement on this.
  

22      Q.  Okay.  We have had some discussion at this hearing
  

23   about plants that specialize in converting bulk cheese of
  

24   various kinds.  Cut and wrap, shred, and bulk cheese flows from
  

25   all parts of the country to these converters, and then from the
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 1   converters to wholesale distributors, and from wholesale
  

 2   distributors to stores, and from stores to the kitchen.
  

 3           So does this model in any way incorporate the function
  

 4   of those converters of bulk cheese to consumer or food service
  

 5   cheese units?
  

 6      A.  No, it doesn't do that.  It is simply saying once we
  

 7   have processed product into a 40-pound blocks or 500-pound
  

 8   barrels, or 640's, then we're done.  We can ship those to
  

 9   points of consumption.
  

10      Q.  Okay.  So that's something that could be built into the
  

11   model, but is not there yet?
  

12      A.  It could be, absolutely.  And if we had good data on
  

13   how much of the product was actually cut and wrapped, or
  

14   processed, shredded, and where those plants are located, then,
  

15   you know, the model would try to ship them from cheese plants
  

16   in the east, to cut and wrap in the Midwest, and finished
  

17   product back to the East Coast.
  

18      Q.  Okay.  Is that one of those real-life commercial
  

19   practices that would add cost to distribution that is not
  

20   captured by the model?
  

21      A.  That's correct.
  

22      Q.  Okay.  Now, going back to the Pacific Northwest.  At
  

23   the time the USDSS model produced its first results in 1996 and
  

24   then again, I think in 1998?
  

25      A.  Yes.
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 1      Q.  There were in place, there was in place in those
  

 2   documents, a cheese value price surface, and that was discussed
  

 3   by the Economists, and USDA had that available.  And USDA chose
  

 4   to have a one Class III price for the Federal Order system.
  

 5   There was, at that time, by observing the model output, a
  

 6   rational basis to have a lower Class III price in the
  

 7   Pacific Northwest in particular, in the Federal Order system,
  

 8   correct?
  

 9      A.  Well, we had provided a rationale through, you know,
  

10   the look of this price surface, yes.
  

11      Q.  Okay.  So Mr. Beshore asked you a question about hasn't
  

12   the Pacific Northwest suffered some competitive disadvantage
  

13   because of the California discount.  Would it be just as
  

14   correct to say that California, that Pacific Northwest has
  

15   suffered some competitive disadvantage because the Federal
  

16   Premium was exported to the Northwest?
  

17      A.  The minimum prices in the two regions were different,
  

18   generally lower, than, in fact, I think in all cases lower in
  

19   California.
  

20      Q.  Okay.  Thank you.
  

21       JUDGE CLIFTON:  Dr. Stephenson, I'm intrigued by the fact
  

22   that half of the whey is exported.  Are there any global prices
  

23   for finished product of whey that you rely on?
  

24       DR. STEPHENSON:  We do with a different type of modeling
  

25   effort than this, yes.  We observe values of whey both as
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 1   reported in Oceania, and in fact, separate countries of
  

 2   Oceania, Australia, New Zealand, as well as the European Union.
  

 3   So we do watch what is happening to whey prices in other areas.
  

 4   But the U.S. is the largest single exporter of whey in the
  

 5   world.
  

 6       JUDGE CLIFTON:  And what are the best places to look for
  

 7   values of finished product whey that are published for U.S.
  

 8   whey or U.S. whey exports?
  

 9       DR. STEPHENSON:  Many of the world, actually, looks at the
  

10   U.S. Dairy Market News that are reporting these values and
  

11   collecting them, but in some cases, they are collecting some of
  

12   these values through reported web sites now in the European
  

13   Union and/or Oceania.
  

14       JUDGE CLIFTON:  And do you have any explanation for the
  

15   volatility in the prices of finished product whey that we have
  

16   heard about in this hearing from various processors, located in
  

17   California?
  

18       DR. STEPHENSON:  Yeah.  We -- it's a struggle to
  

19   understand.  I think all of the reasons we see the volatility,
  

20   and many cases, I think people like myself that do try to keep
  

21   an eye on markets, imagine that these whey price volatilities,
  

22   and in some cases other products like nonfat dry milk, are
  

23   moving further than is probably needed at times to either
  

24   satisfy demand or to clear markets.  So, in other words, the
  

25   price volatility seems a bit more extreme than is necessary,
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 1   but it happens nonetheless.  The markets are moving prices to
  

 2   very high levels and then you get demand pushed back sometimes
  

 3   or excess product on markets.  And a little bit of that goes a
  

 4   long way toward taking products to very low prices, which we're
  

 5   observing today.
  

 6       JUDGE CLIFTON:  Thank you.  Who else has questions?
  

 7   Mr. Vandenheuvel?
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. VANDENHEUVEL:
  

10      Q.  Good afternoon, Dr. Stephenson.  Rob Vandenheuvel,
  

11   Milk Producers Council.  I just had one area I wanted to
  

12   explore a little bit.
  

13           In presenting Figure 1 and Figure 2 in your exhibit,
  

14   notwithstanding where the lines go, it is a very clear visual
  

15   reminder that while Class I markets could still be identified
  

16   as a local or regional issue, the Figure 2 shows that
  

17   manufactured products, in this case cheese, are very much a
  

18   national market that we're dealing with, it is product moving
  

19   all over the country.  You would agree with that?
  

20      A.  I would agree with that, yes.
  

21      Q.  And so not looking to go down a whole long policy
  

22   discussion or theory of history, but would you agree that the
  

23   way our current Federal Order pricing regulations operate for
  

24   manufactured milk products, Class II, Class III, Class IV, is
  

25   that the practical affect is USDA sets a uniform price or the
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 1   same price across the country, and each of the regions within
  

 2   that structure competes for a milk supply, and you hear about
  

 3   over order premiums are higher in certain areas, and they
  

 4   compete for a milk supply above the base price that applies
  

 5   everywhere.
  

 6      A.  Yes, in general, that's the case.  Yes.
  

 7      Q.  So when I look at page 9 of your testimony on the very
  

 8   bottom, actually the last word on the page "A" and then move
  

 9   into page 10, but I needed to catch that "A", "a better
  

10   solution may be to reflect the regional price variation with a
  

11   price surface as we do with Class I milk."
  

12          If we -- if USDA were to establish a differential
  

13   system for manufactured milk where the regulated minimum price
  

14   was different in different regions of the country, wouldn't
  

15   USDA be put in a position of actually picking winners and
  

16   losers amongst the United States, giving advantages to some
  

17   areas of the country as opposed to just letting areas compete
  

18   above the base price that applies everywhere?
  

19      A.  I would hope that that weren't the case because that
  

20   would imply that there was no reason for premiums to exist.  In
  

21   other words, I would assume that USDA would want to have
  

22   minimum prices that were below market clearing levels and allow
  

23   some variables for premiums in all markets.  That's what's
  

24   traditionally been the case, but we have, you know, some
  

25   regions of the country where that's more difficult to express.
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 1   Premiums certainly aren't the same in every location.
  

 2      Q.  Wouldn't it be true that for any cheese manufacturer
  

 3   looking to sell their product, that there's going to be a
  

 4   certain element of local demand, and then certain element of
  

 5   further out demand, more national markets that they seek?  We
  

 6   have heard from witnesses in this hearing that sell product
  

 7   locally but also try to branch out into other markets for
  

 8   growth potential?
  

 9      A.  Yes, for opportunity for sales, sure, absolutely.
  

10      Q.  So the plants that operate within each of the regions
  

11   in California included, are, in essence, competing with each
  

12   other for markets all over the country, are they not?  I mean,
  

13   they have an advantage on some of their local markets, but they
  

14   are competing with each other in other markets?
  

15      A.  Yes.
  

16      Q.  And so the way USDA currently has it set up, where
  

17   there's one price, they are competing on an equal playing
  

18   field.  Now, it may make more sense, would you agree, maybe
  

19   make more sense to manufacture milk in one area?  Right now it
  

20   appears that the Upper Midwest may be an attractive place to
  

21   purchase and manufacture milk into cheese, they pay higher
  

22   premiums than other regions, but that's a function of the
  

23   marketplace and their ability to pay those higher prices,
  

24   wouldn't you agree?
  

25      A.  Well, it is a function of quite a variety of things,
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 1   including the decisions that individual producers have made on
  

 2   the volume of milk that they are willing to produce at the
  

 3   prevailing prices.  And we take that as a given in this
  

 4   particular model.  So, you know, we look at this and say, this
  

 5   is what producers chose to produce under the regulations that
  

 6   existed at that point in time.
  

 7      Q.  Okay.  But you would see from a macro standpoint, if
  

 8   USDA is, I mean, they are not in -- we would agree they are not
  

 9   in the position of trying to enhance cheese manufacturing in
  

10   one of the part of the country and depress cheese manufacturing
  

11   in another, correct?  That's not their role in this system?
  

12      A.  I don't think that you would get a witness from USDA to
  

13   say that's what we're trying to do, no.  I think that they are
  

14   very fair and they put on the blindfold and hold up the scales
  

15   of justice when they are looking at making Federal Order
  

16   recommended decisions.
  

17      Q.  But, you know, so if that's our underlying assumption,
  

18   isn't it, from a macroeconomic standpoint, isn't it true that
  

19   if you give a regulated advantage to one region of the country,
  

20   if you are inherently benefitting in that region and making it
  

21   more profitable, more, giving them more opportunities because
  

22   they have a lower regulated minimum price than another area
  

23   where you don't afford that same opportunity?
  

24      A.  No, it's too simplistic to state that.  And I won't let
  

25   you paint me in that particular corner.  Because producers are
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 1   making decisions that are based on the assets that they can
  

 2   employ to produce milk in different regions.  The Southeast I
  

 3   think has had a very difficult time over the last many years
  

 4   because fundamentally, conditions have changed for them.
  

 5   Higher-yielding cows simply can't produce as much milk in the
  

 6   hot and humid climates as they could before.  We're
  

 7   experiencing shortages in that region of the country that are
  

 8   much more severe than they used to be, and that's not because
  

 9   prices are lower there, it's because prices are higher there,
  

10   and you should say don't they have an advantage?  I don't think
  

11   they do.  It's dependent on a lot of things, and not all of
  

12   which are captured in the model.  We take those decisions as
  

13   given.
  

14      Q.  You have got some experience looking at the Margin
  

15   Protection Program that USDA oversees through their farm
  

16   services agency, department or division?
  

17      A.  Yes.
  

18      Q.  And in that program there is, there is one milk price,
  

19   and one feed cost that drives whether a payment or an indemnity
  

20   is made under that program, and so a national program?
  

21      A.  It is national program.
  

22      Q.  Do you know why Congress chose and crafted -- because
  

23   that's a statute they wrote, they made, Congress made the
  

24   decision.  Do you know why Congress made the decision to set
  

25   one, use one U.S. price and one feed calculation in calculating
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 1   indemnities?
  

 2      A.  I wasn't inside on the discussions, but I think that
  

 3   they were using this as an indicator, a means of moving the
  

 4   needle, if you will, about need for producer support during
  

 5   points in time.  And it tends to be the case, although it is
  

 6   not perfect, that when producers are having problems, most all
  

 7   producers are having problems in the country.  2009, as an
  

 8   example, that it wouldn't have mattered which indicator you
  

 9   tried to take a look at to say is this a good time or a bad
  

10   time in the dairy industry, it would have reflected that this
  

11   was a tough time in the dairy industry for almost all
  

12   producers.
  

13      Q.  If you will indulge me for just a moment, because I
  

14   want to give this background in advance of the question I'm
  

15   going to ask.
  

16           There was a proposal put forth during the deliberations
  

17   of the Farm Bill, to have a regional approach to calculating
  

18   feed costs for the Margin Protection Program.  And
  

19   Congressional, there was discussion at the House Agriculture
  

20   Committee, and we can, in fact, pull up the transcripts of the
  

21   House Agriculture Committee hearing that was held on this
  

22   issue, and a comment was made by a Congressman out of Iowa,
  

23   Congressman Steve King, that stated, "wouldn't having a
  

24   regional feed cost adjuster, regional approach, put USDA and
  

25   Congress in the position of advantaging one area of the country
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 1   having a program that triggers in earlier in one area or
  

 2   another?"  This is a national program.
  

 3           Wouldn't there be a parallel in how USDA regulates a
  

 4   Federal Milk Marketing Order for manufacturing milk and setting
  

 5   a baseline without picking winners and losers?  And I know you
  

 6   don't want to get painted in that corner, but aren't there some
  

 7   parallels here in that scenario?
  

 8      A.  I understand the direction that you are coming from on
  

 9   this, and I think that if you were trying to take a look at the
  

10   Margin Protection Program, mostly, not entirely, and I would be
  

11   the first to say this, but mostly those boats are all rising
  

12   and falling on the same tides, okay?  So dairy producers in one
  

13   part of the country are generally experiencing the same kind of
  

14   declining conditions or improving conditions, perhaps to
  

15   differing degrees, but nevertheless, as a measure of need for
  

16   the program it could be okay.
  

17          I think the Margin Protection Program may be argued as
  

18   to whether or not it triggers a need for me as to how much does
  

19   my premium cost.  In other words, if I decided that from my
  

20   farm I needed to have protection at the $8 level to trigger
  

21   when I'm actually getting into problems, that's an expensive
  

22   premium.  Maybe another farm feels in another part of the
  

23   country as though they needed a $6 level of trigger to move
  

24   when it needs to be there, it's a lower premium cost.  So it
  

25   maybe about calibrating premium prices as much as anything.
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 1   But I understand the argument that you are making.  I'm just
  

 2   not sure I can go completely with that with a Federal Milk
  

 3   Marketing Order, they are very different programs.
  

 4      Q.  All right.  Well, thank you very much for your time and
  

 5   for coming out today.
  

 6       JUDGE CLIFTON:  Who next has questions for Dr. Stephenson?
  

 7   Dr. Stephenson, I see none.  Is there anything you would like
  

 8   to add before I invite you to step down?
  

 9       DR. STEPHENSON:  No, but I would thank you for your
  

10   patience and your good questions, and I appreciate the
  

11   opportunity to about talk before the group today.
  

12       JUDGE CLIFTON:  Well, we thank you.  We appreciate very
  

13   much what you have brought to the hearing.
  

14       DR. STEPHENSON:  Thanks.
  

15       JUDGE CLIFTON:  You may step down.  Mr. English?
  

16       MR. ENGLISH:  I think we're going to take a break, but I
  

17   just thought I would announce that one of my known unknowns has
  

18   become a known known, and so we're going to go to next to
  

19   Joe Paris testifying for Joseph Gallo Farms, but I think we
  

20   also need our afternoon break.
  

21       JUDGE CLIFTON:  Good.  I'm glad to know what's coming next.
  

22   Let's see, let's be back and ready to go at 3:30.  We go off
  

23   record at 3:12.
  

24       (Whereupon, a break was taken.)
  

25       JUDGE CLIFTON:  We're back on record at 3:33.  Mr. Gallo, I
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 1   would invite you to come to the witness chair to my right.  I'm
  

 2   sorry, Mr. Paris.  Mr. Paris of Gallo.  I'm going to mark
  

 3   Mr. Paris' statement as Exhibit 134, Exhibit 134.
  

 4           (Thereafter, Exhibit 134, was
  

 5            marked for identification.)
  

 6       JUDGE CLIFTON:  Mr. Paris, I'll swear you in in a seated
  

 7   position.  If you will raise your right hand, please.
  

 8           Do you solemnly swear or affirm under penalty of
  

 9   perjury that the evidence you will present will be the truth?
  

10       MR. PARIS:  Yes.
  

11       JUDGE CLIFTON:  Please state and spell your name.
  

12       MR. PARIS:  My name is Joe Paris, J-O-E, P-A-R-I-S, just
  

13   like the city in France.
  

14       JUDGE CLIFTON:  Thank you.  Ms. Vulin, if you would
  

15   identify yourself, you may proceed.
  

16       MS. VULIN:  Ashley Vulin for the Dairy Institute of
  

17   California.
  

18                       DIRECT EXAMINATION
  

19   BY MS. VULIN:
  

20      Q.  Mr. Paris, thank you for being here today.  I'll ask
  

21   that you begin reading your statement into the record, and if
  

22   there's anything additional you want to add, I might interrupt
  

23   you throughout.
  

24      A.  Okay.
  

25          My name is Joe E Paris.  I'm a Dairy Consultant
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 1   representing Gallo Cattle Company, LP, doing business as
  

 2   Joseph Gallo Farms.  I am responsible for the milk and cream
  

 3   into and out of Joseph Gallo Farms.  I also work in the farm
  

 4   service agency for Gallo's farming operations.  I provide
  

 5   market information and other pertinent information to the
  

 6   senior management of Gallo on a daily basis.
  

 7      Q.  Mr. Paris, can I ask you, could you go just a little
  

 8   bit slower for us so the court reporter can make sure to get
  

 9   everything down?
  

10      A.  Okay.  I'll try that.
  

11      Q.  Thank you.
  

12      A.  Prior to September of 1998 (when I started my own
  

13   consulting business) I worked for National Farmers Organization
  

14   for 26 years.  During that time, I provided testimony on behalf
  

15   of National Farmers at several Federal Milk Order hearings.
  

16      Q.  Mr. Paris, what were your job titles, what were your
  

17   roles at National Farmers Organization?
  

18      A.  Various roles at various times.  At some hearings I was
  

19   actually a Regional Director in the area, at other times I was
  

20   an Area Director, and there were times when I was Director of
  

21   Operations for the organization.
  

22      Q.  And what different job responsibilities did you have
  

23   during your time at National Farmers Organization?
  

24      A.  Building our dairy program, managing the staff.  I
  

25   started out as a fieldman in South Dakota and Nebraska, and
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 1   then worked in Missouri, Kansas City, and Oklahoma, became a
  

 2   Regional Director there.  Then I went to Michigan, spent four
  

 3   years in Michigan as a Regional Director; went to Ohio, spent
  

 4   four years in Ohio as a Regional Director; and then went to
  

 5   work in Pennsylvania and New York and some of the Northeast
  

 6   New England states.  And while I was there, in 1988 they
  

 7   appointed me as Eastern Operations Director which covered from
  

 8   the State of Wisconsin through Maine.
  

 9      Q.  Wow, so you have had a pretty comprehensive dairy
  

10   history.
  

11      A.  In '91 I moved to California, that's where I have
  

12   stayed.
  

13      Q.  Thank you.  I'll ask that you continue.
  

14      A.  If I can find my place.
  

15      Q.  After I moved.
  

16      A.  After I moved to California in '91, I have not been
  

17   involved in any Federal Order hearings, but have testified in
  

18   several State Order hearings.
  

19      Q.  Any Federal Milk Order hearings?
  

20      A.  No.
  

21      Q.  Okay.
  

22      A.  I don't think, not since '91.
  

23          Joseph Gallo Farms is located at 10561 West Highway 140
  

24   in Atwater, California.  At this location we have the Gallo
  

25   Cottonwood Dairy and the Gallo Cheese Plant, as well as Gallo

6080



TRANSCRIPT OF PROCEEDINGS - VOL. XXX

 1   Global Nutrition, a whey processing plant.  Two miles east of
  

 2   the Gallo cheese plant is the Gallo Santa Rita Dairy.  Between
  

 3   the two dairies, Gallo milks approximately 8,000 cows.  We farm
  

 4   several thousand acres to provide feed for our milk cows.
  

 5      Q.  And I'm sure someone might ask this later, how many
  

 6   employees do you have at Joseph Gallo Farms?
  

 7      A.  It certainly varies seasonally because the amount of
  

 8   farming we do, but I would guess about 300, and a little more
  

 9   in the season when we're farming.
  

10      Q.  Thank you.  You may continue.
  

11      A.  Gallo supports the Dairy Institute's alternative
  

12   proposal at this hearing.  Gallo is opposed to the Cooperative
  

13   proposal as written.  We are taking no stand on other proposals
  

14   at this hearing.
  

15          Joseph E. Gallo started farming in 1946.  In 1983, he
  

16   hired a Wisconsin cheese maker to help him realize his
  

17   childhood dream to make and market cheese.  He and the cheese
  

18   maker built the Gallo cheese plant.  Since that time, the plant
  

19   has been improved and expanded several times.  The cheese plant
  

20   plans to process close to five hundred million pounds of milk
  

21   this year into various cheese varieties, including cheddars,
  

22   Monterey Jack, Mozzarella blocks, and pasta filata.  At this
  

23   time, much of the milk that Gallo processes is bought from
  

24   outside suppliers.  We concentrate whey from our own plant and
  

25   are a market for whey protein concentrate (WPC) from other
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 1   small plants in the area.  The WPC is processed and dried into
  

 2   Whey Protein Isolate at the Gallo Global Nutrition plant, part
  

 3   of the Gallo complex.
  

 4          Domestically, we sell packaged cheese under the brand
  

 5   of Joseph Farms Cheese.  Most of this cheese is found in
  

 6   grocery chains in California or Wal-Mart and Costco.  We also
  

 7   export cheese into Mexico and other countries, both branded and
  

 8   unbranded.  Some of the cheese is sold as commercial blocks or
  

 9   food service.
  

10          Gallo has always tried to invest in ways to not only
  

11   improve our efficiency, but in a way to protect our
  

12   environment.  The Gallo methane digester provides electricity
  

13   to operate the plant.  Waste water from the plant is used to
  

14   flush the Cottonwood Dairy lanes to a separator where solids
  

15   are taken out before the liquid goes into the digester.  Solids
  

16   are then composted and used to fertilize land.  The system cost
  

17   millions of dollars to build and maintain.  Gallo Global
  

18   Protein is another large investment where we process WPC from
  

19   our cheese plant and from a few other small cheese plants.
  

20           If Gallo had been required to pay the Federal Order
  

21   Marketing Class III price for the last several years, none of
  

22   these improvements could have taken place.  Gallo a small plant
  

23   when compared with national companies in California, and would
  

24   not have been able to generate enough profit to invest in these
  

25   long-term sustainable projects.  One thing I will say, Gallo
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 1   has won many awards from state to national under
  

 2   sustainability.  Without profits, there is no investment.  From
  

 3   January 2014 through September 2015 we believe that Gallo's
  

 4   cost per pound of cheese, cost per pound of cheese would be
  

 5   22.37 cents --
  

 6       JUDGE CLIFTON:  Wait now, you left out some words.  Start
  

 7   that sentence again, would you, please?
  

 8       MR. PARIS:  From January 14 through September 15, we
  

 9   believe that Gallo's cost per -- and I don't have it in -- per
  

10   pound of cheese is not written in here.  I'm adding per pound
  

11   of cheese to my testimony.  Would be 22.37 cents --
  

12       JUDGE CLIFTON:  Let's see, he's got a different version
  

13   than mine.
  

14       MR. PARIS:  Yes, I did not add those words in there, I add
  

15   them here now.
  

16           But, I said by an average of 22.3 cents.  I see right
  

17   here.  I believe Gallo's cost per pound of cheese would have
  

18   increased under the Cooperatives' proposal by an average of
  

19   22.3 cents per pound.
  

20       JUDGE CLIFTON:  That's 22.37 cents?
  

21       MR. PARIS:  Yes.
  

22       JUDGE CLIFTON:  Thank you.
  

23       MR. PARIS:  This kind of cost increase would make us
  

24   uncompetitive in every market we serve, and possibly eliminate
  

25   our sales in Mexico.
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 1           As mentioned earlier, Gallo milks 8,000 cows in two
  

 2   facilities.  We certainly understand the plight of dairymen in
  

 3   the State of California.  Both our dairy producers and cheese
  

 4   plant operators, we are at the mercy of the marketplace.
  

 5       JUDGE CLIFTON:  Now, would you read that sentence again,
  

 6   please?
  

 7       MR. PARIS:  Both as dairy producers and cheese plant
  

 8   operators, we are at the mercy of the marketplace.  Volatility
  

 9   can be the enemy of both producer and processors.  Long-term
  

10   planning and investment is needed in order to grow both the
  

11   producer segment and the processor segment of the dairy
  

12   industry.  If the cooperatives' proposal is adopted as written,
  

13   it is our opinion that the cheese sector in California will
  

14   stagnate almost immediately.  Some medium and small plants will
  

15   no longer be able to sustain their processing plants.
  

16   Producers will find themselves with fewer markets, the
  

17   California market will find itself at a pre-1985 position of
  

18   being mostly a butter powder industry.
  

19           How would we respond at Joseph Gallo Farms if the
  

20   Cooperatives' Federal Milk Order proposal is adopted?  One
  

21   scenario would be to eliminate all outside suppliers of milk
  

22   and reduce our cheese sales to only our Joseph Farms packaged
  

23   cheese.  We might need to add a few more cows and take
  

24   advantage of the higher milk prices.  Our branded product
  

25   prices would have to be increased in order to main overall
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 1   profitability.
  

 2       JUDGE CLIFTON:  In order to maintain?
  

 3       MR. PARIS:  In order to -- our branded product prices would
  

 4   have to be increased in order to maintain overall
  

 5   profitability.  We could also look at diversifying our
  

 6   operation by planting more permanent crops.  At the very least,
  

 7   we would have to eliminate any premiums or handling charge we
  

 8   currently pay our suppliers.
  

 9   BY MS. VULIN:
  

10      Q.  So currently you pay at least some of your suppliers
  

11   premiums?
  

12      A.  Yes.
  

13      Q.  And you think possibly one of the ways that you would
  

14   have to deal with an increase in prices is to further grow your
  

15   processing segment?
  

16      A.  Further grow our dairy farms.
  

17      Q.  Your producer?
  

18      A.  And take advantage of the higher price there, and
  

19   eliminate the suppliers that we have now.
  

20      Q.  To take advantage of the price, you'd need to both be a
  

21   producer and a processor?
  

22      A.  Right.  And we'd probably have to raise our cheese
  

23   prices, cut out anything but our branded product.
  

24      Q.  Thank you.  You may continue.
  

25      A.  We could look also at diversifying -- I read that.
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 1          At the very least, we would have to eliminate any
  

 2   premiums or handling charges we currently pay our suppliers.
  

 3           Producers have a tendency to look at the Midwest or the
  

 4   East Coast and feel that they are being deprived of a fair
  

 5   price.  These producers serve an entirely different market than
  

 6   what we have in California.  Because of their location, these
  

 7   areas serve the vast population that runs from the Midwest to
  

 8   the East Coast, and from Maine to Florida.  Because of
  

 9   transportation costs, they can demand higher prices for their
  

10   products.  Much of the California's production services not
  

11   only the West Coast population, but also Mexico and the export
  

12   market.  These export markets, including Mexico, cannot pay the
  

13   prices that would be needed to offset the increased cost of the
  

14   Federal Milk Marketing Order Class III price.  Even in emerging
  

15   markets, incomes will not allow any chance for profit or
  

16   growth.  We know that when the cheese prices are over $2 per
  

17   pound, both domestic and export sales are reduced.  What we
  

18   hear about the growth in middle class in many of the emerging
  

19   countries to which we export cheese does not mean that they
  

20   have the same ability to purchase as the middle class in this
  

21   country.
  

22      Q.  So being located in California, you have to pay higher
  

23   transportation costs for your cheese than -- than producers
  

24   located in the Midwest or the East Coast?
  

25      A.  If we wanted to go to those markets, it would cost us,
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 1   it would be impossible.  It would be too high.
  

 2      Q.  So one of the things you have done is looked at markets
  

 3   outside the United States, like Mexico?
  

 4      A.  Yes.
  

 5      Q.  But those markets tend to be much more price sensitive?
  

 6      A.  Yes, they are.
  

 7      Q.  And it's just a different --
  

 8      A.  And we have exported some to Japan and other countries.
  

 9   In the Federal Order marketing area, plants are allowed to
  

10   depool and there's no minimum pricing laws that require a
  

11   minimum payment to depool milk.  The Cooperatives' proposal
  

12   does not allow depooling in the California Milk Marketing
  

13   Order, unlike other Federal Milk Marketing Orders.
  

14          In fact, that fact alone could cause disorderly
  

15   marketing conditions for cheese plants in California.  Due to
  

16   large increases in the milk production in other parts of the
  

17   country, it has been reported that milk has been purchased for
  

18   as much as $7 per hundredweight below the minimum regulated
  

19   price in this last spring -- in the spring and summer of 2015.
  

20   We have heard also reports of many loads of milk being dumped
  

21   in this same period.  Today in California it is unlawful to pay
  

22   less than the regulated price unless milk does not meet the
  

23   Grade A standards of quality and the milk is degraded.  Many of
  

24   the plants in the Upper Midwest have much lower overhead costs
  

25   due to California's regulations that have nothing to do with
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 1   milk.  Many of the plants are medium to small and process
  

 2   specialty cheeses.  Some are able to buy manufacturing grade
  

 3   milk at a reduced cost on a regular basis.  In the last several
  

 4   years we have seen large cooperative cheese plants close in
  

 5   California due to losses -- closed due to losses from prices
  

 6   required under the current California state pricing system.
  

 7   The Cooperatives' proposal would be greatly increase these
  

 8   costs.  Gallo supports the Dairy Institute's proposal that
  

 9   allows depooling in California.
  

10           Joseph Gallo Farms is opposed to the Cooperatives'
  

11   proposal as written.  Some plants, for some plants it would
  

12   mean closure.  For others it might mean a complete change in
  

13   the way they do business, including the amount of milk they
  

14   could purchase.  I know the cheese plants that have planned to
  

15   add -- I know of cheese plants that have planned to add
  

16   additional cheese making equipment or whey processing
  

17   equipment, that would not be able to meet the plan due to
  

18   dramatically increased milk costs.  The cost of raw milk in the
  

19   cheese plant can be 95 percent of its total cost.  Areas that
  

20   we compete with the cheese sales, such as Idaho and Utah, are
  

21   not priced regulated under any state or Federal Order.
  

22           We support the principles of the Dairy Institute's
  

23   proposal, in particular the concepts of moving the whey pricing
  

24   from dry whey to whey protein concentrate, a much more
  

25   market-oriented price.  It is our understanding that there is
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 1   only one plant in California currently drying whey.  Most whey
  

 2   product pricing is related to the WC price, rather than the dry
  

 3   whey market.
  

 4      Q.  The WPC price?
  

 5      A.  Yes.
  

 6      Q.  Thank you.
  

 7      A.  Most whey product pricing is related to WPC price
  

 8   rather than the dry whey market.
  

 9          Gallo is concerned that the implementation of a Federal
  

10   Milk Order in California could cost the closure of small to
  

11   medium sized cheese plants, including Gallo's.  This would
  

12   result in less processing capacity in the state and more
  

13   producer milk seeking a market.
  

14          Thank you for the opportunity to testify on behalf of
  

15   Joseph Gallo Farms.  And this concludes my testimony.
  

16      Q.  Thank you, Mr. Paris.  I think I neglected at the
  

17   beginning of your testimony to ask that be labeled as
  

18   Exhibit 134.
  

19       JUDGE CLIFTON:  Yes, it has been.  Thank you.
  

20       MS. VULIN:  Thank you, your Honor.
  

21       JUDGE CLIFTON:  And I would like just, with Mr. Paris'
  

22   permission to add two words.  On page 2, the last full
  

23   paragraph, the top line, the way, way you read that, Mr. Paris,
  

24   you inserted a "they" and I think that belongs in that printed
  

25   line.  Would you read the sentence again for me?
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 1       MR. PARIS:  This is on the last paragraph?
  

 2       JUDGE CLIFTON:  It's the last full paragraph that starts
  

 3   with the word producers.
  

 4       MS. VULIN:  This is the second page of the printed
  

 5   testimony, so actually third piece of paper.
  

 6       MR. PARIS:  Okay.
  

 7       JUDGE CLIFTON:  Oh, yeah, and I guess it is not the last
  

 8   full paragraph, it is the next to the last.
  

 9       MR. PARIS:  So you want me to read that line again?
  

10       JUDGE CLIFTON:  Yes, please.
  

11       MR. PARIS:  Producers have a tendency to look at the
  

12   Midwest or the East Coast and feel that -- I should insert
  

13   they -- are being deprived of a fair price.
  

14       JUDGE CLIFTON:  All right.  And Ms. Frisius, are you there?
  

15   Good.  Thank you.  So we have inserted that word "they", and
  

16   then on the next page, at the end of that first paragraph, read
  

17   that sentence for me, if you will.  It starts with the word
  

18   Gallo.
  

19       MR. PARIS:  Gallo supports the Dairy Institute's proposal
  

20   that allows depooling in California.
  

21       JUDGE CLIFTON:  Right.  So we'll just insert the word "in".
  

22       MR. PARIS:  I knew I should have had our Secretary
  

23   double-check this, but I didn't have time.
  

24       JUDGE CLIFTON:  Well, you actually did beautifully.  And
  

25   there were a couple of other small ones, but I don't think they
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 1   matter, so those are the only two that I wanted to make sure we
  

 2   had those words.
  

 3       MS. VULIN:  Mr. Paris, these aren't our first edits, and
  

 4   I'm sure they won't be our last.  At this time I would like to
  

 5   move the admission of Exhibit 134.
  

 6       JUDGE CLIFTON:  Does anyone wish to question Mr. Paris
  

 7   before determining whether you object?  No one.  Are there any
  

 8   objections to the admission into evidence of Exhibit 134?
  

 9   There are none.  Exhibit 134 is admitted into evidence.
  

10            (Thereafter, Exhibit 134, was
  

11            received into evidence.)
  

12       MS. VULIN:  Mr. Paris, is there anything else you would
  

13   like to add in addition to what you have shared with us to your
  

14   testimony today?
  

15       MR. PARIS:  Not at this time.
  

16       MS. VULIN:  Well, thank you very much for being here, I
  

17   have no further questions.
  

18       JUDGE CLIFTON:  Thank you, Ms. Vulin.  Who would like to
  

19   ask additional questions of Mr. Paris?  Mr. Miltner.
  

20                        CROSS-EXAMINATION
  

21   BY #1:
  

22      Q.  Good afternoon, Mr. Paris.
  

23      A.  Good afternoon.
  

24      Q.  Ryan Miltner, counsel for Select Milk Producers.
  

25           I'm looking at what is the, it's the third page of your
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 1   statement.  It is actually the second page with text on it.
  

 2   It's starts, the first words are, "if Gallo had been required
  

 3   to pay," do you see where I'm looking at there?
  

 4      A.  Yes.
  

 5      Q.  Okay.  So in that paragraph you stated that from
  

 6   January 2014 through September 2015, cost per cheese for Gallo
  

 7   would be 22.37 cents higher under the Cooperative proposal.
  

 8      A.  That is correct.
  

 9      Q.  Okay.  Can you tell us how you arrived at that figure?
  

10      A.  We took the pricing during those months of what the
  

11   Federal Order Class III price would be and what the California
  

12   Class 4b price would be based on components, and run a
  

13   spreadsheet.  And then we took the amount of cheese, looked at
  

14   the cost between the two, took an amount of cheese that we
  

15   processed in that time, and used it to run a cost per pound of
  

16   cheese, and the average was 22.37 cents for that period of
  

17   time, January 2014 through September 30th of 2015.
  

18      Q.  And are you familiar with the changes to the
  

19   California 4b price formula?
  

20      A.  Certainly.
  

21      Q.  That were recently implemented?
  

22      A.  Right.
  

23      Q.  Do you have any thoughts as to how those changes would
  

24   affect this calculation that you included in your testimony?
  

25      A.  We just simply ran what those actual prices were and we
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 1   didn't go beyond that where they might be.  Now, we do notice
  

 2   though the average is 22.3 cents, it ranged from 37 cents to 10
  

 3   cents depending on the month.  Part of that is because of the
  

 4   whey price, where the whey price was at.  And possibly the
  

 5   difference in the last few months that we have seen a change in
  

 6   the California pricing.
  

 7      Q.  And I think that if you went back far enough you might
  

 8   even find some situations where there would actually be a
  

 9   positive benefit to being priced under the Federal Order versus
  

10   a California Order.
  

11      A.  I didn't run, I didn't go back any farther than that,
  

12   and, you know, I would be surprised if it was, except for maybe
  

13   a month or two.  There may be months when that was true.
  

14      Q.  Do you have any, have you done any analysis to
  

15   determine whether the recent changes to the 4b price formula
  

16   will cause hardship for Gallo?
  

17      A.  With the whey price where it is, it has not caused us a
  

18   lot of heartburn.  If the whey factor was where it was, it
  

19   would be a lot of heartburn.  It would have had, it would be
  

20   very costly to us.
  

21      Q.  What do you mean by if the whey factor were where it
  

22   was?
  

23      A.  Well, the price of whey has gone down, you know, that's
  

24   probably all, in the hearing record already.  It's dropped
  

25   tremendously and down about 22 and a half cents, something like
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 1   that now.  And so with it that low in the new pricing formula
  

 2   in the 4b price, it is not a lot of, not a lot of money.  But
  

 3   if it was back up at 80 cents where it was in 2009 or 2012
  

 4   whenever it was there, it would be impossible make any money.
  

 5   In fact, at that time, under the old formula that we had, Gallo
  

 6   found that their costs were $2.00 a hundredweight over what
  

 7   they'd be getting out of their products.
  

 8      Q.  So what you are focusing on there is more the price of
  

 9   the whey rather than the mechanism with in the formula itself?
  

10      A.  I think the price of the whey has been the big factor
  

11   in this change, although there is some, based on the change in
  

12   the California 4b price temporarily for one year.
  

13      Q.  Sure.  The cows that Gallo owns, and those farms, do
  

14   they own any quota?
  

15      A.  No.
  

16      Q.  You mention in your statement that you, that one of the
  

17   possible responses of Gallo to a Federal Order would be
  

18   eliminating premiums or handling charges paid to your
  

19   suppliers.
  

20      A.  That's correct.
  

21      Q.  So I can infer from that that you currently pay
  

22   premiums to your suppliers; is that right?
  

23      A.  That's correct.
  

24      Q.  Has that been the case historically as well?
  

25      A.  Yes.
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 1      Q.  Do you change your premiums in response to changes in
  

 2   the California 4b formulas?
  

 3      A.  We haven't that much at this point, but we're looking
  

 4   at some new pricing formulas which we would probably do that.
  

 5   So far, our contracted prices are based off quality premiums, a
  

 6   special premium that we pay for special milk into the plant,
  

 7   and some protein premium.
  

 8      Q.  Are you willing to share with us, for the record, what
  

 9   the average premium paid to your producers is?
  

10      A.  Our outside suppliers?
  

11      Q.  Yes, sir.
  

12      A.  I didn't ask permission to share that, but it is in
  

13   excess of 75 cents on the average per hundredweight.
  

14      Q.  Thank you.  I don't want you to get in hawk with
  

15   Mr. Gallo or anything.
  

16      A.  Believe me, I won't.
  

17      Q.  Very good.  You also mentioned that you have exported,
  

18   or your company has exported cheese as far as Japan?
  

19      A.  Uh-huh.
  

20      Q.  Which I think is pretty unique for cheese makers.
  

21   Exports are more and more important, but Japan is one country I
  

22   don't here frequently mentioned as an outlet for U.S. cheese.
  

23   Is that type of export sale pretty typical for Gallo?
  

24      A.  We have exported to Japan, we have exported to Korea.
  

25   We have, there's other Asian countries we have had, and those
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 1   are basically blocks that we export, and they are there at
  

 2   times and at times they are not there.  It's -- it's not steady
  

 3   business.
  

 4      Q.  Okay.  I would be interested in your opinion as to why
  

 5   that business is not steady for you.
  

 6      A.  We're actually a plant that is designed to do our own
  

 7   brand.  We cannot compete with large block makers.  There has
  

 8   to be strong demand, and when there's times of strong demand,
  

 9   we are able to export some and actually make some profit off
  

10   it.  But on a day-to-day basis, it is hard to do.  We do supply
  

11   blocks to some domestic people that buy it, cut it and wrap it
  

12   themselves, and that's another, food service and things like
  

13   that.  But export sales, when there's great demand out there,
  

14   we have taken advantage of some of that and exported blocks.
  

15      Q.  Does the price variation in the 4b price in California
  

16   contribute in any way to your ability or inability to regularly
  

17   or consistently supply an export market?
  

18      A.  I think it has more to do with the demand for the
  

19   export market than it does the 4b price.
  

20      Q.  Okay.  Gallo Global Protein, you testified that it
  

21   produces WPC.  What types of whey protein concentrate does it
  

22   produce?
  

23      A.  It processes WPC into WPI 90.
  

24      Q.  So describe for us, I guess, the process how you take
  

25   whey from your cheese making operations and get to WPI?
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 1      A.  It goes through an ultra-filtration system, about three
  

 2   different steps.  It is then dried into WPI.  We have permeate
  

 3   that comes off of it that we do nothing with, except, I think
  

 4   they may sell a little of it sometimes, but most of it is used
  

 5   in cattle feed.  It's not really profitable.
  

 6      Q.  So the whey from the cheese plant becomes filtered and
  

 7   concentrated into WPC, then it moves to your plant where you
  

 8   further process it into WPI 90?
  

 9      A.  The whey from the plant goes to the new Gallo nutrition
  

10   protein, which is 20 feet away.
  

11      Q.  Okay.
  

12      A.  We also buy some WPC from other people.  We take our
  

13   whey and what WPC we buy, and it is all runs through the
  

14   filters in the Gallo plant.  Now, I'm not the operator of the
  

15   plant, and I do not understand all the technical parts of that.
  

16   But I know that when we're done, we have WPI, and that's what
  

17   we sell.  We do have another product that comes off of that
  

18   which is a little bit of the protein that's left, and some of
  

19   the fat that's left, we call Pro Cream, and most of that is
  

20   sold for animal feed.
  

21      Q.  What does Gallo Cheese do with its whey cream?
  

22      A.  That's where we get the Pro Cream.
  

23      Q.  Okay.
  

24      A.  It goes right into the mix.  We don't skim the whey
  

25   cream at all.  I guess technically it goes for animal feed.
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 1      Q.  Your Mozzarella blocks and pasta filata cheese, do
  

 2   those tend to be high moisture cheeses, and I guess greater
  

 3   than 50 percent.  Someone's asked me what I think is high
  

 4   moisture.
  

 5      A.  Honestly, I'm not sure.  I'm not a cheese maker,
  

 6   either.
  

 7      Q.  Okay.
  

 8      A.  I would say they might be a little lower, I'm not sure.
  

 9      Q.  Okay.  All right.  Well, I thank you for your answers.
  

10   I don't have anything further, your Honor.
  

11       JUDGE CLIFTON:  Thank you.  Mr. Paris help me understand
  

12   where Atwater, California is.  What county is it located in?
  

13       MR. PARIS:  It's located in Merced County.  It is,
  

14   actually, the town's about five miles north of Merced.  Our
  

15   plant is ten miles west of Merced, but it is in the Atwater Zip
  

16   code.  And Livingston is about another ten miles the other way,
  

17   so we're kind of the center of the valley there.
  

18       JUDGE CLIFTON:  All right.  And when did you start
  

19   consulting with Gallo Farms?
  

20       MR. PARIS:  October 1998.
  

21       JUDGE CLIFTON:  All right.  And that's just right after you
  

22   started your consulting business?
  

23       MR. PARIS:  Yes.  You don't want me to tell the whole
  

24   story, but yes, that is correct.
  

25       JUDGE CLIFTON:  I bet I --
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 1       MR. PARIS:  I had told Mr. Gallo I was thinking about that
  

 2   and in July, and I was going to see somebody else that had some
  

 3   interesting, had some interested me to do something, and Mike
  

 4   said, "When can you come and see me?"  I said, "How about
  

 5   Monday?"  And I started on Tuesday.
  

 6       JUDGE CLIFTON:  I love that story.  Now, do you consult for
  

 7   all of these entities, the farms, the cheese plant, the
  

 8   dairies, and the Global Nutrition business?
  

 9       MR. PARIS:  I don't have really anything to do with the
  

10   Global Nutrition business.  I handle milk coming in, coming
  

11   out, whatever milk we buy I work with them on the contracts and
  

12   those kind of things.  The only other aspect that I do is Gallo
  

13   Farming, where I handle all the reports that need to go to the
  

14   farm service agency.  I do not deal with the NRSC, there's
  

15   other people that do that.  And I provide Mike Gallo and the
  

16   other senior managers marketing information on a daily basis.
  

17       JUDGE CLIFTON:  And the initials you used were the Natural
  

18   Resources Conservation Service?
  

19       MR. PARIS:  Yes.
  

20       JUDGE CLIFTON:  And that's a USDA entity?
  

21       MR. PARIS:  Yes.
  

22       JUDGE CLIFTON:  All right.  Do you help set the prices at
  

23   which your products will be sold?
  

24       MR. PARIS:  Are you talking about cheese products?
  

25       JUDGE CLIFTON:  Let's start with that, yes.
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 1       MR. PARIS:  No.
  

 2       JUDGE CLIFTON:  What other products do you sell besides the
  

 3   cheese and the whey?  Do you sell any fluid milk?
  

 4       MR. PARIS:  A little bit of olive oil.
  

 5       JUDGE CLIFTON:  Olive oil?
  

 6       MR. PARIS:  Small amount.  We will be selling almonds in
  

 7   the near future.
  

 8       JUDGE CLIFTON:  When you mentioned that you have 300
  

 9   employees, did that include all of the different operations you
  

10   have described in your testimony?
  

11       MR. PARIS:  Yes, that would be the whole Gallo complex.
  

12   And in the times that we farm there's probably another 150 to
  

13   200 farm workers.
  

14       JUDGE CLIFTON:  Who next has questions for Mr. Paris?
  

15   Mr. Vetne?
  

16       MR. PARIS:  Been a long time since we have been in this
  

17   position, isn't it, John?
  

18                        CROSS-EXAMINATION
  

19   BY MR. VETNE:
  

20      Q.  We are in the same position relative to each other that
  

21   we have been in the past.
  

22      A.  Absolutely.
  

23       JUDGE CLIFTON:  And your name, sir?
  

24       MR. VETNE:  John Vetne, representative for Hilmar Cheese
  

25   Company.
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 1   BY MR. VETNE:
  

 2      Q.  Mr. Paris, I have been an observer at a distance of the
  

 3   growth of Gallo Cattle Company's cheese making business.
  

 4      A.  Uh-huh.
  

 5      Q.  My recollection is that when Joseph Gallo started out,
  

 6   he started out making cheese only from his own cows.
  

 7      A.  Uh-huh.
  

 8      Q.  The milk of his own cows, and then gradually grew to
  

 9   receive milk from other sources.
  

10      A.  Uh-huh.
  

11      Q.  Were you there during that time when he was doing it
  

12   just from his own cows?
  

13      A.  I know of that time, but I didn't come until later on.
  

14   When I first started dealing with Gallo Farms, I was working
  

15   with National Farmers Organization.  And there was another
  

16   small cooperative that was selling milk to them, and then they
  

17   bought some from National Farmers, a small quantity to begin
  

18   with.
  

19      Q.  Okay.
  

20      A.  And that was when I was working for National Farmers,
  

21   that was my introduction to Gallo Farms.
  

22      Q.  Okay.  But during the, during the course of the 17
  

23   years that you worked there, you gained some understanding of
  

24   history of Gallo as you indicated in your testimony?
  

25      A.  Yes.
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 1      Q.  Do you have awareness of when Gallo started and was
  

 2   making cheese exclusively from milk of its own enterprise cows,
  

 3   whether Gallo was required to participate in the California
  

 4   pool?
  

 5      A.  They were not in the California pool.
  

 6      Q.  They were operating as a nonpool plant?
  

 7      A.  Operating as a nonpool plant.
  

 8      Q.  Okay.  And at some point did that change?
  

 9      A.  Yes.
  

10      Q.  When did that change?
  

11      A.  About the second year I worked for them.
  

12      Q.  And what was the, what event occasioned the change?
  

13      A.  I was going down the road and thinking about certain
  

14   things, and all of a sudden it popped into mind, why aren't we
  

15   pooled?  Because I saw there was an advantage there and nobody
  

16   else had ever looked at that.  And so I went to Mike Gallo and
  

17   we went and met with the Dairy Marketing Division and the Milk
  

18   Pooling Division at the same time, and asked them what steps we
  

19   had to take in order to be part of the pool.  And they told us,
  

20   and sent us a letter requesting it on a certain date, and you
  

21   are a member of the pool.  So that's what we did.
  

22      Q.  So prior to that time, Gallo had an option to be in
  

23   California a nonpool plant?
  

24      A.  Yes.  They have that option today.
  

25      Q.  And they have that option today.  Is that an election
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 1   that can be made month to month?
  

 2      A.  Once a year.
  

 3      Q.  Once a year?
  

 4      A.  We currently -- we currently are a nonpool plant as of
  

 5   July 1.  Prior to that, we were a pool plant for a couple
  

 6   years.
  

 7      Q.  Okay.  Is the milk that's being received by Gallo
  

 8   pooled by other entities?
  

 9      A.  Yes.
  

10      Q.  Does that include the milk of Gallo's own farms being
  

11   pooled through another entity?
  

12      A.  No.
  

13      Q.  Okay.  So some of your -- some of Gallo's milk is
  

14   pooled milk some of it is not pooled milk?
  

15      A.  Correct.  We buy milk from cooperatives that's pool
  

16   milk.
  

17      Q.  Okay.  And for the milk that is purchased, CDFA
  

18   regulates the price.
  

19      A.  Yes.
  

20      Q.  Okay.  Is the -- is the farm a separate legal entity
  

21   from the cheese plant?
  

22      A.  No, they are both owned by Gallo Cattle Company.
  

23      Q.  Okay.  Good.  Thank you very much.
  

24       JUDGE CLIFTON:  Who next has questions for Mr. Paris?
  

25   Ms. Oliver Thompson.
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 1                        CROSS-EXAMINATION
  

 2   BY MS. OLIVER THOMPSON:
  

 3      Q.  Megan Oliver Thompson.
  

 4          Good afternoon, Mr. Paris.
  

 5      A.  Good afternoon.
  

 6      Q.  I'm one of the attorneys representing the dairy
  

 7   cooperatives in this matter.
  

 8      A.  Okay.
  

 9      Q.  So I just want to be clear on timing.  Mr. Gallo
  

10   started his dairy farms in 1946; is that right?
  

11      A.  Yes.
  

12      Q.  Okay.  And then it was 1983 that he started the cheese
  

13   business?
  

14      A.  Yes.
  

15      Q.  You mentioned in your --
  

16      A.  He started farming in '46 but he didn't start dairy
  

17   business of raising cows until later on.  That was probably
  

18   '78.  The cheese plant was built in '83.  And one of the
  

19   reasons why he built the cheese plant is the cooperatives
  

20   wouldn't take his milk and he was shipping it to Nebraska.  And
  

21   so he decided it would be much more profitable to build his own
  

22   cheese plant.
  

23      Q.  Okay.  Thank you.  That's exactly the clarification I
  

24   was looking for.  So 1978 is when he started the dairy?
  

25      A.  I think that's about, I can't speak to that exactly,
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 1   but I think it was '78.  He was raising heifers and selling
  

 2   them and he decided to start milking his own cows.  I think
  

 3   that was in '78.  The cheese plant was built in '83.
  

 4      Q.  Okay.  You mention in your testimony a number of
  

 5   different ways in which Gallo has invested in its business to
  

 6   try to improve efficiency and I just wanted to walk through
  

 7   each of those and ask you when those were put in place.
  

 8      A.  Okay.
  

 9      Q.  First you mentioned the Gallo methane digester?
  

10      A.  Yes.
  

11      Q.  Okay.  When was that?
  

12      A.  I think that was 2006.
  

13      Q.  Okay.  And then you talk about a waste water processing
  

14   system.  When was that?
  

15      A.  Well, that -- it's, there's -- there's been changes
  

16   over time, but basically that started not long after the
  

17   digester was put in.  You want me to walk through that system?
  

18      Q.  I don't think so.
  

19      A.  Okay.
  

20      Q.  I'm more looking for kind of the timeframe of when the
  

21   business was able to put these operations into place.
  

22      A.  Okay.
  

23      Q.  But -- so you are saying that that part of the system
  

24   was put into place after, sometime after 2006 when the
  

25   digester --
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 1      A.  Yes, and it's been improved over the years.  Things
  

 2   have changed over the years.  It's been a work in progress, I
  

 3   guess you'd say.
  

 4      Q.  Thank you.  And then the whey processing facility, when
  

 5   was that put into place?
  

 6      A.  I don't know the exact time, but I think it was around
  

 7   2010, 2011.
  

 8      Q.  Okay.  So all of the improvements you talked about in
  

 9   your testimony were instituted within the last ten years; is
  

10   that right?
  

11      A.  Yes, those two particular ones, yes.
  

12      Q.  Okay.  Now, today, Gallo does uses both its own milk
  

13   and milk purchased from other suppliers to process cheese as
  

14   you testified?
  

15      A.  Yes.
  

16      Q.  Does it use all of its own milk in the cheese
  

17   processing?
  

18      A.  Yes.
  

19      Q.  Okay.  And can you say what percentage is milk from
  

20   your own farm as opposed to milk bought from others?
  

21      A.  No.
  

22      Q.  Okay.  And you mentioned that you do buy co-op milk.
  

23   Do you buy milk from any independents or --
  

24      A.  No, we just buy co-op milk at this time.
  

25      Q.  Okay.  In terms of the cheeses that are produced by

6106



TRANSCRIPT OF PROCEEDINGS - VOL. XXX

 1   Gallo, can you tell me what percent of your production is
  

 2   attributed to each type of cheese?
  

 3      A.  No, I do not have those numbers.
  

 4      Q.  Okay.  And can you tell me what are the yields for each
  

 5   type of cheese?
  

 6      A.  I do not have those numbers.
  

 7      Q.  You have talked about the type of whey that is
  

 8   processed.  Is this WPI 90 the only final whey product that
  

 9   Gallo produces?
  

10      A.  Well, that plus what we call Pro Cream, which is -- and
  

11   then you have got permeate that comes off the system.
  

12      Q.  Okay.
  

13      A.  Permeate is a lot of lactose.  It makes a good dressing
  

14   for cattle feed, and you know, someday they may get into where
  

15   they are doing something with it, but not at this point.
  

16      Q.  Okay.  And where does Gallo sell its WPI 90?  In what
  

17   market?
  

18      A.  I don't know where they sell all of it.  It goes
  

19   through some people.  They have been, I don't know where they
  

20   sell it.
  

21      Q.  Do you know if it is in-state?
  

22      A.  Domestically, although some of it may be exported.
  

23      Q.  Okay.  And domestic throughout the United States
  

24   potentially?
  

25      A.  I think so.
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 1      Q.  Okay.  Do you know how it's priced?
  

 2      A.  No.
  

 3      Q.  You testified that you are processing WPC from your own
  

 4   plant and you also purchase it from others.  I kind of want to
  

 5   get at the reason for purchasing it from others.  Is that to
  

 6   increase profitability?
  

 7      A.  That's the point, increase the amount of flow you have
  

 8   got going through the plant, try to maximize the flow going
  

 9   through the plant because that's when it is going to run its
  

10   most efficient.  We don't, at this current time we're not
  

11   producing enough of our own whey to take up all the capacity we
  

12   have and there are a few other plants around that have that,
  

13   that WPC that we buy from them.
  

14      Q.  Okay.  So by buying WPC from others, you are kind of
  

15   defraying some of the costs by filling the capacity and also
  

16   having more to sell in the end?
  

17      A.  Trying to run it efficiently.
  

18      Q.  Yep.  I think you said earlier, if I remember
  

19   correctly, that that part of your business is not highly
  

20   profitable, but it is indeed profitable; is that right?
  

21      A.  That I said what?
  

22      Q.  I think you said it is not highly profitable?
  

23      A.  The Global Nutrition?
  

24      Q.  Yes.
  

25      A.  No, not now.
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 1      Q.  Okay.  But is it indeed profitable?
  

 2      A.  I believe that it's profitable, although there have
  

 3   been times when it was not profitable.  And if we weren't
  

 4   buying some of it, it might not be profitable.  If we rely just
  

 5   on our own whey.
  

 6      Q.  Okay.
  

 7      A.  It's those last little bits that makes it profitable,
  

 8   you know.  Even with the cheese plants, the last two or three
  

 9   vats that makes it profitable.
  

10      Q.  So you have adjusted in order to make it a profitable
  

11   business?
  

12      A.  We are attempting to do that, yes.
  

13      Q.  I understand Gallo sells cheese domestically and also
  

14   exports it.  Are you able to say what percentage is sold
  

15   domestically as opposed to outside the country?
  

16      A.  No.
  

17      Q.  Okay.
  

18      A.  I can say the bulk of it is domestic.
  

19      Q.  Okay.  You also mentioned that you are going to be
  

20   selling almonds soon?
  

21      A.  Yes.
  

22      Q.  How many acres of almond trees are you growing?
  

23      A.  I think we planted 1,400 acres.  It is called
  

24   diversification.
  

25      Q.  We have heard about that here.
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 1      A.  Uh-huh.
  

 2      Q.  And how long ago did you do that?
  

 3      A.  Last year.
  

 4      Q.  Okay.
  

 5      A.  And this year.  We had, the oldest trees we got is one
  

 6   year old.
  

 7      Q.  Okay.  On the third page of the Exhibit 134, I'm going
  

 8   to direct you again to a sentence that Mr. Miltner referenced
  

 9   in his questions in the first paragraph, where you say that
  

10   "from January 2014 through September 2015, we believe that
  

11   Gallo's cost for pound of cheese would have increased under the
  

12   cooperatives' proposal by an average of 22.37 cents."
  

13      A.  Yes.
  

14      Q.  Why did you choose that time period?
  

15      A.  Quite honestly, I wasn't sure I was going to testify in
  

16   this hearing until just in the last few days because of some
  

17   health issues and some other issues.  And so I, when I looked
  

18   at this, I didn't have time to go back and dig everything up,
  

19   so I went back to January of 2014 and ran through
  

20   September 2015.
  

21      Q.  Okay.
  

22      A.  That's the reason I took that time period.
  

23      Q.  Okay.  So it was really just a matter of convenience
  

24   and timing and all of that, there wasn't some conscious
  

25   decision that you weren't going to go back farther in time?
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 1      A.  That's correct.
  

 2      Q.  Okay.  Now I want to direct you to the last page of
  

 3   your testimony.  The first paragraph where you talk about
  

 4   depooling.  Have you done any studies regarding the benefit of
  

 5   depooling, you know, related to this particular testimony in
  

 6   Federal Order system on anything more than a, you know, spot
  

 7   basis?
  

 8      A.  No, I have not done any in-depth studies on it.  I
  

 9   figured a lot of other people probably testifying here would do
  

10   that and there would be a lot of information there on that.
  

11          I could probably tell you that I worked in many Federal
  

12   Orders over the years prior to the consolidation, and we have,
  

13   we did a lot of pooling and we did a lot of depooling.  I can
  

14   tell you that in 2003 we pooled a lot of milk from California
  

15   out into certain Federal Orders until they decided to plug
  

16   those holes, and haven't done any since.  But that was a lot of
  

17   fun, and profitable.
  

18          But we know in California, and Gallo has probably been
  

19   the only plant in California that, over the years, have been in
  

20   the pool at times and been out of the pool at times.
  

21      Q.  Okay.  So you're basing your, the benefits of depooling
  

22   on your experience here in the California, your ability to
  

23   depool on an annual basis?
  

24      A.  Yes, at times it is profitable, at times it is
  

25   profitable to be in the pool.  That's the same way it is done
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 1   in other Federal Orders.  Sometimes it is profitable to have
  

 2   that milk in the pool, sometimes it is profitable to depool it.
  

 3      Q.  And have you looked at all at what the average cost of
  

 4   milk is to Federal Order plants?
  

 5      A.  Not recently.
  

 6      Q.  In that same paragraph toward the end you say "in the
  

 7   last several years we have seen large cooperative cheese plants
  

 8   close due to the losses from the prices required under our
  

 9   current California state pricing system."
  

10      A.  Uh-huh.
  

11      Q.  What's your basis for that statement?
  

12      A.  Well, there was a plant down in Corona that closed, a
  

13   large plant, because it couldn't, it wasn't profitable.  And my
  

14   understanding is Land O'Lakes closed a cheese plant several
  

15   years because it wasn't profitable.  Now, I don't have private
  

16   information into the amount of monies that they made or didn't
  

17   make, I don't know that.  But I do know they closed.  And I --
  

18   I assume they closed because they weren't profitable.
  

19      Q.  Okay.  But your, the basis for saying, the reason you
  

20   are providing for their closure is based on an assumption you
  

21   are making not any other --
  

22      A.  Based on assumption that I'm making because I talked to
  

23   a lot of people that were involved and were told that.
  

24      Q.  Okay.  But other than that, you don't have any direct
  

25   information?
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 1      A.  No, I don't have any direct information.  I couldn't
  

 2   tell you how much money they made or didn't make.
  

 3      Q.  Okay.  In the next paragraph you talk about, toward the
  

 4   end you say "the cost of raw milk into a cheese plant can be 95
  

 5   percent of its total cost."
  

 6      A.  Maybe even higher.
  

 7      Q.  Is that true at Gallo?
  

 8      A.  Our largest cost in the cheese plant is the cost of the
  

 9   raw milk.  We even, on our own farm, we pay our own farms a
  

10   premium over and above the 4b price whether we pooled or
  

11   depooled.
  

12      Q.  In your experience, is that a or a low, this 95
  

13   percent?
  

14      A.  I think it is probably a good average.  When I ask what
  

15   the cost of milk is down to Gallo, they tell me it is about 95
  

16   percent.
  

17      Q.  In that same paragraph you talk about, you know, one of
  

18   the bases for your opposition to the cooperatives' proposal is
  

19   that it may mean closure for some small cheese plants.  But
  

20   based on your testimony, that doesn't seem to be true for
  

21   Gallo; is that right?
  

22      A.  I think we have some abilities at Gallo that others may
  

23   not have.  I think some of those are buying a hundred percent
  

24   of their milk from other suppliers or are more at a
  

25   disadvantaged position than what Gallo would be.  If Gallo was
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 1   buying a hundred percent of their milk from other suppliers, we
  

 2   might have to close.  But we have the advantage of having some
  

 3   of our own cows.  And we have the advantage, if we needed to,
  

 4   to cut back on the amount of cheese we make except our branded
  

 5   cheese, which is profitable, and increase the number of cows
  

 6   that we have to make that cheese.  Our cows are all crossbred
  

 7   or Jerseys, they have a high cheese yield, and we take
  

 8   advantage of that.  Most of the milk we purchase, or can
  

 9   purchase, is milk that is Holstein milk, which has a much lower
  

10   cheese yield.
  

11          And so we would do whatever we needed in order to try
  

12   to stay in business.  It could be we would sell out and be an
  

13   almond farmer.  I wouldn't want to see that because I don't
  

14   know anything about almonds.
  

15      Q.  But you are learning.
  

16      A.  I really don't want to know about almonds.  I love the
  

17   dairy business.  I would have to go to work for one of your
  

18   people.
  

19      Q.  Okay.  Just a couple more questions.  The next
  

20   paragraph you talk about the Dairy Institute's proposal of
  

21   moving the whey pricing from dry whey to the WPC.  Have you
  

22   done any studies on that?
  

23      A.  We haven't done a lot, but we know in our own pricing
  

24   of the WPI.  The WPC market is a much closer market oriented
  

25   price than dry whey on our sales for WPI, and our sales are
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 1   based off of that market, yet we still use, for regulations,
  

 2   the dry whey price.  Right now it is probably an advantage to
  

 3   us, but not necessarily selling our WPI, but paying for the
  

 4   milk.  But -- but that, like everything else, is, that market's
  

 5   volatile it will be turn around go the other direction one of
  

 6   these days.
  

 7      Q.  And have you done any studies on what the impacts would
  

 8   be of changing that -- that method of pricing?
  

 9      A.  No.  But I'm sure there's others that testified here
  

10   that they have.
  

11      Q.  Okay.  Thank you, Mr. Paris.  That's all I have.
  

12      A.  Thank you.
  

13       JUDGE CLIFTON:  Mr. Paris, I would like you to go down to
  

14   your fourth paragraph of your testimony,
  

15       MR. PARIS:  First page of it?
  

16       JUDGE CLIFTON:  Yes, please.
  

17       MR. PARIS:  Okay.
  

18       JUDGE CLIFTON:  At the end of that paragraph when you are
  

19   talking about "we concentrate whey from our own plant and are a
  

20   market for whey protein concentrate, WPC, from other small
  

21   plants in the area."
  

22       MR. PARIS:  Uh-huh.
  

23       JUDGE CLIFTON:  In what form does that WPC come to you from
  

24   those other small plants in the area?
  

25       MR. PARIS:  It's in liquid form.
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 1       JUDGE CLIFTON:  And what concentration is it, if you know?
  

 2       MR. PARIS:  It's WPC 34, most of it.  We do buy some that
  

 3   is not that high.  It's -- it just RO'd, and it is a little
  

 4   less, it is not as concentrated as the other.  RO is reverse
  

 5   osmosis that they use, they take the water out of it, but it is
  

 6   not WPC.
  

 7       JUDGE CLIFTON:  Do you know if that liquid form that comes
  

 8   to your plant has been pasteurized and cooled before it is
  

 9   shipped to you?
  

10       MR. PARIS:  Yes, it is.  And we have very high standards,
  

11   quality standards on it coming in, plus it needs to be Kosher.
  

12       JUDGE CLIFTON:  Okay.  Thank you.  Who next has questions
  

13   for Mr. Paris?  Mr. Miltner?
  

14                        CROSS-EXAMINATION
  

15   BY MR. MILTNER:
  

16      Q.  Mr. Paris, just a couple quick questions.  The first is
  

17   triggered by your last answer.  Is all your cheese and all your
  

18   products Kosher?
  

19      A.  Yes.
  

20      Q.  Okay.  Are you familiar with the manufacturing cost
  

21   surveys that CDFA publishes?
  

22      A.  Yes, I look at those.
  

23      Q.  Okay.  Are any of your plant's costs included in those
  

24   studies?
  

25      A.  I think so currently.  I know in the past they have

6116



TRANSCRIPT OF PROCEEDINGS - VOL. XXX

 1   been.
  

 2      Q.  Okay.  Now --
  

 3      A.  Cheese plant.
  

 4      Q.  Okay.  So I'm -- you have testified that the raw milk
  

 5   is 95 percent of your total cost.  Okay?
  

 6      A.  Somewhere in that area.
  

 7      Q.  Somewhere in that area.
  

 8      A.  Yeah, if I was to ask what, how much is the percentage
  

 9   of our cost is raw milk?  They would tell me 95 percent,
  

10   because I have asked that question, that's the reason I know
  

11   that.
  

12      Q.  Sure.  So CDFA says that the total cost to make cheese
  

13   is about 23 cents a pound.
  

14      A.  Okay.
  

15      Q.  Okay.  And that doesn't include obviously the raw
  

16   product cost.
  

17      A.  Correct.  That's what it just cost to make it.
  

18      Q.  Right.  So if I do the math it seems either you're
  

19   selling your cheese for about $5.00 a pound, which I don't
  

20   think is the case --
  

21      A.  No.
  

22      Q.  Or your manufacturing costs are substantially less than
  

23   California's weighted average?
  

24      A.  I think if you looked at the cost study, the cost study
  

25   that Gallo is in is one of the smaller units with higher costs.
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 1      Q.  Okay.  Thank you.  That's all I have.
  

 2       JUDGE CLIFTON:  Who next has questions for Mr. Paris?
  

 3   Mr. Vandenheuvel?
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. VANDENHEUVEL:
  

 6      Q.  Good afternoon, Joe.
  

 7      A.  Good afternoon, Rob.
  

 8      Q.  Rob Vandenheuvel, Milk Producers Council.  Just a
  

 9   couple of questions.
  

10          You had mentioned that you can't talk about the
  

11   specific volumes of milk that you produce versus milk that you
  

12   purchase going into the plant, but you did testify that Joseph
  

13   Gallo Farms milks about 8,000 cows, correct?
  

14      A.  Yes.
  

15      Q.  And so just my back-of-the-envelope calculations that
  

16   equates somewhere in the vicinity of 200 million pounds of milk
  

17   a year, so which would mean you would be buying more than half
  

18   of the milk that goes through your plant.  Would that sound
  

19   generally accurate?
  

20      A.  We buy more than half the milk going into our plant.
  

21      Q.  Okay.  Thank you.  There's some testimony in your
  

22   exhibit about some of the your sales specifically to Mexico.
  

23      A.  Uh-huh.
  

24      Q.  And some commentary on the second page of the text,
  

25   about some of the challenges of those markets and that, talking
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 1   about Middle Class in Mexico is not the same as the Middle
  

 2   Class here in the United States?
  

 3      A.  Correct.
  

 4      Q.  And some of the testimony included limitations for, you
  

 5   know, getting additional values out of those markets because
  

 6   they just, as you said, can't afford to pay higher prices for
  

 7   this their products?
  

 8      A.  My experience is that they are a little more price
  

 9   sensitive there than they are domestically here.
  

10      Q.  Now, those export sales have been part of your, part of
  

11   Gallo farms growth strategy over the years in reaching new
  

12   markets?
  

13      A.  Yes.  And we sell branded product down there.
  

14      Q.  Sell branded product.  And so that has allowed Gallo
  

15   Farms to grow their market share, or their sales, through, in
  

16   addition to the domestic markets, now some export markets?
  

17      A.  Yes.
  

18      Q.  So in interpreting your testimony, it seems to
  

19   indicate, and I would like you to tell me if this is inaccurate
  

20   or, you know, you don't agree with this, but it seems to
  

21   indicate that your decision to export into these markets and
  

22   the limitations in getting value added dollars out of the
  

23   marketplace in those sales to Mexico, that you tie that to the
  

24   opportunity to buy lower cost milk in California.  And what I
  

25   mean by that is the testimony, as I read the testimony, it
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 1   seems to sound like, to the extent that you are selling your
  

 2   products at a discount, you think that it's only appropriate to
  

 3   pass that discount along through a lower regulated milk price.
  

 4   Would that be part of your testimony?
  

 5      A.  I would say because of the pricing in California, that
  

 6   it is a big part of the reason we can send branded cheese into
  

 7   Mexico.
  

 8      Q.  So essentially that discount --
  

 9      A.  If that was eliminated, that might eliminate that
  

10   market.
  

11      Q.  So that discount in those prices of products that you
  

12   are getting relative to comparable, branded domestic sales,
  

13   your testimony is that it is appropriate to pass that discount
  

14   along in the form of a lower regulated milk price to the dairy
  

15   farmers who are supplying more than half of the milk you need?
  

16      A.  No, I'm not saying that at all.  I'm saying that we
  

17   find that through the California system and the regulated
  

18   prices in California, we have the ability to sell our branded
  

19   product into Mexico at a price that they are willing to pay.
  

20   That's what I'm saying.  And as I looked at the Federal Order
  

21   prices were in there, we would sell much less product into
  

22   Mexico, because of the 22 cents per pound increase in that
  

23   cheese price.
  

24      Q.  So Joseph Gallo Farms is only willing to sell milk into
  

25   Mexico at the prices that the market will gather, as long as
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 1   they can pay a lower price for the milk that they buy relative
  

 2   to Federal Order competition?
  

 3      A.  No, I'm not saying that.  What I'm saying is that we
  

 4   have been able to sell product into Mexico at the prices of the
  

 5   regulated prices and what we pay in premiums for several years.
  

 6   If the Federal Order came in and our prices went up 22 cents a
  

 7   pound, and it, I have not looked that over five or six years,
  

 8   and that is over the 18, 19 month period, which is significant,
  

 9   it might be difficult to do it.  Because the Middle Class that
  

10   are customers in Mexico, are more price sensitive than the
  

11   Middle Class people in the State of California.
  

12      Q.  So if Joseph Gallo farms had to pay a price --
  

13      A.  We are paying a price.
  

14      Q.  Let me finish my sentence, sir.  If Joseph Gallo Farms
  

15   had to pay a price equal to the Federal Order Class III as
  

16   proposed, which is the price that applies in the other ten
  

17   Federal Orders on a regulated basis, Joseph Gallo Farms would
  

18   longer be willing to sell as much milk into Mexico.
  

19      A.  We don't sell milk.
  

20      Q.  Correction.  Joseph Gallo Farms would be -- would not
  

21   be willing to sell as much cheese into Mexico because of that
  

22   higher price?
  

23      A.  That's -- we would be willing to sell all the cheese we
  

24   could sell down there.  The problem is, the consumer wouldn't
  

25   buy it.
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 1      Q.  Okay.
  

 2      A.  That's the problem.
  

 3      Q.  And fortunately, in California you are able to secure
  

 4   cheaper milk supplies than you would in the Federal Order areas
  

 5   to help pass that discount along to the producer?
  

 6      A.  I didn't say that.  I think -- I think that from my
  

 7   analysis from what I have looked, that the prices in California
  

 8   would be higher under the cooperative proposal than they are
  

 9   now.
  

10      Q.  I agree with you there.  Thank you very much.
  

11       JUDGE CLIFTON:  Mr. Beshore?
  

12                        CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Marvin Beshore.  I said I wasn't going to cross-examine
  

15   Joe Paris.
  

16      A.  Well, I would have been hurt if you hadn't.
  

17      Q.  And I'm not going to, we go back too far.  But I have
  

18   got one question, what is the market for Kosher WPI?
  

19      A.  Honestly, Marvin, I really don't know what it is, but
  

20   most WPI needs to be Kosher.  The market almost demands Kosher
  

21   WPI, as I know it.  And the people we deal with on it, as I
  

22   understand it, the people we sell it to demand Kosher WPI.
  

23      Q.  Do you know, are the prices for Kosher WPI published
  

24   anywhere, any price surveys, price series?
  

25      A.  I don't know that you can find that much of a price
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 1   series on WPI anywhere that's reliable.  I wish that we had
  

 2   one, because I have looked for it, and there's nothing out
  

 3   there really.  All you get is WPC and those things and that's
  

 4   what you have to look at to determine one way or the other.
  

 5      Q.  You make sure you pass the Rabbi's fees along?
  

 6      A.  Don't get me started on that.
  

 7      Q.  I won't.
  

 8       JUDGE CLIFTON:  Who next has questions for Mr. Paris?
  

 9   Ms. Taylor?
  

10                        CROSS-EXAMINATION
  

11   BY MS. TAYLOR:
  

12      Q.  Good afternoon, Mr. Paris.
  

13      A.  Good afternoon.
  

14      Q.  My name is Erin Taylor.  I'm with the USDA and I want
  

15   to thank you first for coming here today and sharing the views
  

16   of your company --
  

17      A.  Thank you.
  

18      Q.  -- at this proceeding.  I just have a few questions as
  

19   we're nearing the end of our day.
  

20          Your whey plant, you gave processing capacity for the
  

21   cheese plant, how much whey do you produce a year, if you know?
  

22      A.  I don't know that I can give you a total amount of
  

23   that.  I mean, we probably have those numbers, I just didn't
  

24   get them for this particular hearing.  Like I said, I prepared
  

25   this very rapidly.
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 1      Q.  So I might ask you some questions, and if you don't
  

 2   know, that's fine, but I'll just ask them.
  

 3          My first question, just because I'm curious, can you
  

 4   tell me what pasta filata cheese is because I've actually never
  

 5   heard of that?
  

 6      A.  Mozzarella balls.
  

 7      Q.  Mozzarella balls.  Okay.  Thanks.
  

 8      A.  That's what we make.  To some extent, provolone is the
  

 9   same kind of a process.  We also sell Mozzarella, low,
  

10   six-pound loaves that are -- it's cooked Mozzarella is what it
  

11   is.  We also make block Mozzarella, which is just stirred curd.
  

12      Q.  Okay.  You buy whey WPC from other sources to process
  

13   at your plant.  Do you pay the haul for that?  Do you buy it
  

14   FOB the plant you are buying it from, do you know?
  

15      A.  We pay the haul on it, and then we price it back to
  

16   them based on, at their plant.  But we pick it up and pay the
  

17   haul on it.
  

18      Q.  And do you know about how far the average haul is on
  

19   those loads that you buy?
  

20      A.  I can --
  

21      Q.  Just an estimate?
  

22      A.  One place is about 300 miles, one place is about 20
  

23   miles, the other place is about 30 miles.
  

24      Q.  So you buy from about three different plants?
  

25      A.  Yes.
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 1      Q.  Okay.  And your distribution domestically, is that
  

 2   throughout the United States?
  

 3      A.  Of the WPI?
  

 4      Q.  No, of your cheese.  I know most of it's found in
  

 5   grocery stores.
  

 6      A.  Most of our cheese is in the Pacific Northwest,
  

 7   California, Arizona, Mexico, and we do sell some to
  

 8   distributors that you can find it on the East Coast, but that's
  

 9   going through some distribute or that we sell to.
  

10      Q.  Okay.
  

11      A.  We don't market it out there in those areas at all.
  

12      Q.  Okay.  On the second page of your testimony you talk
  

13   about the 22.37 cents.
  

14      A.  Uh-huh.
  

15      Q.  And the final sentence in that paragraph says, "this
  

16   kind of cost increase would make us uncompetitive in every
  

17   market, in every market we service and possibly eliminate our
  

18   sales to Mexico."  And I know you just had a conversation about
  

19   your sales to Mexico, so I'm not necessarily focused on that.
  

20   But uncompetitive in your domestic markets, would you, if all
  

21   the other cheese plants in California are still paying the same
  

22   regulated price, would you still consider yourself
  

23   uncompetitive, if that price happened to be higher?
  

24      A.  I realize that, you know, there is that situation where
  

25   if you are paying, if everybody is regulated, you all pay the
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 1   same price, although there are differences in what you pay in
  

 2   premiums in that such a thing.  In that relationship, we would
  

 3   not be uncompetitive in some of the markets that we serve.  But
  

 4   the cost would be much higher, and it could be that some of
  

 5   those other plants would go out of business and things like
  

 6   that, and, you know, or we might.  We might not be able to pass
  

 7   all that along to our customers.  You have to pass cost
  

 8   increases on to your customers.  Sometimes you can, sometimes
  

 9   you can't.
  

10      Q.  So you might be competitive, but because of the cost
  

11   increase, you might be selling less cheese because it is
  

12   higher?
  

13      A.  Yes.  Certainly Mexico and any other exports are an
  

14   issue.
  

15      Q.  You said that the cheese plant is a nonpool plant in
  

16   California currently?
  

17      A.  Yes.
  

18      Q.  So I don't know, I'm learning about the California
  

19   system and have been learning for the past year, but you have a
  

20   nonpool plant status, but you still have to pay the regulated
  

21   minimums, am I correct, for that milk?
  

22      A.  Yes.
  

23      Q.  You don't get --
  

24      A.  Based on in-plant utilization.
  

25      Q.  Okay.  And on the last page of your statement, first
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 1   paragraph, you talk about milk being purchased, "it has been
  

 2   reported that milk has been purchased as much as $7 a
  

 3   hundredweight below the minimum regulated prices in the spring
  

 4   and summer of 2015."  I just wanted to know your source or is
  

 5   that just what you have heard from conversations, or --
  

 6      A.  I know a lot of people.  I have worked from Maine to
  

 7   California.  I know a lot of people and I stay in touch with
  

 8   them what's going on in the marketplace and around.  And I know
  

 9   from at anecdotal information I have, that last spring in the
  

10   Northeast, milk was selling for less than, selling $7 under the
  

11   regulated price.  And I have also heard that a lot of milk out
  

12   there was being skimmed, the fat was being sold and skim was
  

13   being dumped.
  

14       JUDGE CLIFTON:  And the skim was being what?
  

15       MR. PARIS:  Dumped.
  

16       JUDGE CLIFTON:  Dumped.
  

17       MR. PARIS:  And I think there's been other publications
  

18   that have actually talked about that issue.
  

19       MS. TAYLOR:  I think that's all I have.  Thank you very
  

20   much for coming here today.
  

21       MR. PARIS:  Thank you.
  

22       MS. TAYLOR:  I think my colleague has one.
  

23                        CROSS-EXAMINATION
  

24   BY MS. MAY:
  

25      Q.  Laurel May from USDA.  I had just one question.  On the
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 1   second page of your testimony of the text, in the fourth
  

 2   paragraph down, you say "because of transportation costs,
  

 3   they," meaning the Midwest and East Coast producers, I guess,
  

 4   "can demand higher prices for their products."
  

 5          Can you clarify that, they, and --
  

 6      A.  Many of the products coming out of the Midwest are
  

 7   going to the East Coast, so they are demanding a premium for
  

 8   that to cover transportation costs, plus others.  And you can
  

 9   look in the Dairy Market News, you can see what some of those
  

10   sales are on a regular basis.  Much higher than what you can
  

11   sell cheese for in the State of California.
  

12      Q.  So you are saying that they are charging at higher
  

13   prices because they are adding --
  

14      A.  They have to recover their transportation, but they are
  

15   in a place that they can do that.  We can't -- we can't sell
  

16   any cheese to the East Coast because our transportation costs
  

17   would be way too high.
  

18      Q.  Did you have, were you here when Dr. Stephenson was
  

19   testifying?
  

20      A.  Just for a little bit this afternoon, yeah.
  

21      Q.  Because he showed us a chart that shows the
  

22   distribution of cheese going all the way across the country
  

23   from California, so that's kind of an interesting contrast.
  

24      A.  Let me say this, the type of cheese and the size of
  

25   plant that we do in California is different from what some
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 1   company as big as Hilmar might do.  Now, they would have a huge
  

 2   cost increase also.  But they may be selling out East, I don't
  

 3   know whether they are.  I don't know how their marketing goes,
  

 4   but I know they are a lot larger plant, probably a much more
  

 5   efficient plant than we are at Gallo, although we try our best,
  

 6   and we don't compete in that market.  We compete in the market
  

 7   where we have a branded cheese that we think tastes better than
  

 8   anybody else's out there and that's where our sales are at,
  

 9   because of the recipes we use and have used for a long time.
  

10   And we have a reputation for having the best Pepper Jack Cheese
  

11   there ever was, and our our extra sharp cheddar will stand up
  

12   to anybody's anywhere, and I don't care whose, and we proved
  

13   that with blind taste tests with Costco and some other
  

14   companies.  So we're in a different market than larger plants
  

15   might be.
  

16      Q.  Okay.  It was just, the way the sentence was written
  

17   confused me.
  

18      A.  It's not really a good sentence.  I probably shoulda
  

19   re-done that.  Like I said, late at night I'm doing this and
  

20   it's not, it's not as good as it could have been, I'll put it
  

21   that way.
  

22      Q.  So then your answer just prompts me to ask one more
  

23   question.  You mentioned earlier that most of your distribution
  

24   is here on the West Coast --
  

25      A.  Yes.
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 1      Q.  -- and to Mexico, but then you said you do have some
  

 2   Eastern sales.  Is that with the same branded product that you
  

 3   sell here or is it under different labels?
  

 4      A.  It's the same branded product that gets picked up by
  

 5   somebody we sell with out here in this area, it could be in
  

 6   Arizona, I don't know where it would be.  But it gets picked up
  

 7   in their system, and we have heard that people call us and say,
  

 8   hey, I bought your cheese, how can I get that on a regular
  

 9   basis?  Well, we don't supply it out there, but somebody that
  

10   we sell that's a distributor may be selling some of it out
  

11   there.  It's not a large amount at all.  And we have nothing to
  

12   do where they sell it.  We sell to them in California or
  

13   Arizona and they buy it some, sell it someplace else.
  

14      Q.  That's interesting.  Thank you so much.
  

15      A.  Thank you.
  

16       JUDGE CLIFTON:  I know we're running short on time, but
  

17   I'll invite any further questions.  Do you have any redirect
  

18   Ms. Vulin?
  

19       MS. VULIN:  No further questions.  I just wanted to thank
  

20   you, Mr. Paris, for joining us.  I know that it was a long trip
  

21   and we really appreciate you fitting us in.
  

22       MR. PARIS:  Well, I'm glad I did.
  

23       JUDGE CLIFTON:  I am, too.  Now, Mr. Paris, you told me
  

24   that your testimony was going to be very short.
  

25       MR. PARIS:  It was.
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 1       JUDGE CLIFTON:  And I told you that I liked the sound of
  

 2   your voice and I was hoping you would testify for a long time.
  

 3       MR. PARIS:  Well, my voice is not like what it once was.
  

 4   But I came from Southern Missouri and I still, even though I
  

 5   have worked in the North and worked in California since 1977,
  

 6   still got that, a little bit of that Hillbilly twang to it.
  

 7       JUDGE CLIFTON:  Thank you so very much, Mr. Paris.
  

 8   Mr. English?
  

 9       MR. ENGLISH:  I want to thank you, too, Mr. Paris.  Good to
  

10   see you again.  All right.  It is that time of our program.
  

11       JUDGE CLIFTON:  Yes, 4:57.
  

12       MR. ENGLISH:  I think I remember Mr. Beshore yesterday
  

13   asking who my witness would be this afternoon when Ms. Taylor
  

14   got off the stand mid-afternoon.  So -- and at the time I said
  

15   I really don't know how long Dr. Stephenson would go.
  

16           So Ms. Taylor will start tomorrow morning,
  

17   Ms. Sue Taylor, unless Ms. Erin Taylor wishes to get on the
  

18   stand, but I think it is not the right answer, so, for her.  So
  

19   Ms. Sue Taylor will be back on the stand first tomorrow morning
  

20   with Part 2 of her testimony.  And we did divide it up into
  

21   Part 2 and 3, and there will be another part either later
  

22   tomorrow or Friday morning, just to get it done.
  

23           We also now have another known known that used to be a
  

24   known unknown -- that's the last time I'll say that -- from
  

25   Nestle, a short, relatively short statement from
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 1   Steve Kluesner, K-L-U-E-S-N-E-R.  Then the order will depend,
  

 2   but we do expect to discuss quota tomorrow, and Dr. Schiek will
  

 3   return to the stand to discuss quota.  And I'm not promising
  

 4   the order after I get past Nestle, I'm not promising the order.
  

 5   So Dr. Schiek on quota, Mr. Zolin on Section 9 (d), which is
  

 6   his Part 6.
  

 7           I understand from Mr. Beshore we may have a dairy
  

 8   farmer at some point, and I sort of put it in there because I
  

 9   figured that maybe lunch time, we'll see.  We have
  

10   Mr. Blaufuss, Part 4, on fortification.
  

11           We have got Mr. Zolin, Part 7, on a modification to
  

12   7 (c).  Not completely yet done, so I'm not sure whether it
  

13   will be ready for tomorrow.  And then we have, if it's ready,
  

14   Sue Taylor, Part 3.
  

15           If all that gets done, so be it.  That would mean for
  

16   Friday morning we would have Dean Foods testifying on the
  

17   producer-distributor exempt quota issue.  I don't think it's,
  

18   again, as I have said all week, I don't think it is likely that
  

19   we'll get the transportation credits piece done, and I may have
  

20   some stray cats that show up next week.
  

21       JUDGE CLIFTON:  You may have what?
  

22       MR. ENGLISH:  I call them stray cats.
  

23       JUDGE CLIFTON:  Stray cats?
  

24       MR. ENGLISH:  Witnesses that have sort of indicated they
  

25   might show up.  So I don't know what to say to Ms. Hancock, and
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 1   I, you know, I just don't know whether we can get all of that
  

 2   done, and I don't know where that puts you.  I have tried to
  

 3   have conversations with you and do the best I can to keep you
  

 4   informed.  And Mr. Beshore, you have a question?
  

 5       MR. BESHORE:  Nestle's topic?
  

 6       MR. ENGLISH:  It is going to be like other entities,
  

 7   general.  It will be general.
  

 8       JUDGE CLIFTON:  Mr. Beshore's question was Nestle's topic,
  

 9   to which Mr. English responded, general.
  

10           Ms. Hancock, I believe your witness needs to testify
  

11   Friday, coming in specifically for that purpose; is that
  

12   correct?
  

13       MS. HANCOCK:  Nicole Hancock.  No, we do not have a witness
  

14   that needs to testify on Friday.  We have a witness who is
  

15   local that we can have testify on Friday and will be ready,
  

16   will likely be here anyway for the producer-handler discussion,
  

17   I'm hoping.  So I think it will be fine.  We can put him on or
  

18   not.  It will give us some flexibility.
  

19           Beyond, if for some reason things moved really fast
  

20   beyond that witness, I don't have anyone else on Friday
  

21   available.  To me it's a little bit too risky to try and bring
  

22   more people in to leave them hanging over the weekend.  So I do
  

23   have somebody that, my Federal Order witness, I believe, will
  

24   need to be off the stand by Tuesday.  But at this point, it
  

25   still looks -- I'm still optimistic.
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 1       JUDGE CLIFTON:  Good.  Thank you.  That's very helpful.
  

 2   Mr. Beshore?
  

 3       MR. BESHORE:  Well, just to get all the information out
  

 4   here.  There is a producer tomorrow, and another one that I'm
  

 5   told is coming in Friday.
  

 6       JUDGE CLIFTON:  Do you know their names?
  

 7       MR. BESHORE:  The, Friday is Mr. Doornenbal, who was here
  

 8   earlier is coming back, I'm told.  And I don't have the name
  

 9   for tomorrow.
  

10       JUDGE CLIFTON:  All right.  Thank you.
  

11       MR. BESHORE:  I don't think I have a name.
  

12       JUDGE CLIFTON:  All right.  Thank you so much.  We go off
  

13   record at 5:02.  See you in the morning.
  

14       (Whereupon, the evening recess was taken.)
  

15                            ---o0o---
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1         THURSDAY, NOVEMBER 5, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We are back on record on November 5, 2015.
  

 3   It's a Thursday.  It's approximately 9:00 in the morning.  This
  

 4   is Day 31 of the milk hearing.  We are in Clovis, California.
  

 5           My name is Jill Clifton.  I'm the Administrative Law
  

 6   Judge who has been assigned to take in the evidence of this
  

 7   hearing.  I would like now to take the appearances of my fellow
  

 8   USDA employees, and then following them, the appearances of the
  

 9   other participants, including first, teams for proponents and
  

10   opponents.
  

11       MS. MAY:  Good morning.  I am Laurel May with USDA AMS
  

12   Dairy Program, Marketing Specialist in the Rule Writing
  

13   division.
  

14       MS. TAYLOR:  Good morning, Erin Taylor, Marketing
  

15   Specialist with AMS Dairy Program.
  

16       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

17   Assistant to the Deputy Administrator Dairy Programs,
  

18   Agriculture Marketing Service, U.S. Department of Agriculture.
  

19       MS. FRISIUS:  Good morning, Happy Thursday.  This is
  

20   Meredith Frisius, F-R-I-S-I-U-S, I'm with USDA AMS Dairy
  

21   Programs as a Dairy Marketing Specialist.
  

22       MS. BECKER:  Good morning, Lauren Becker, B-E-C-K-E-R, I'm
  

23   an Attorney in the Office of the General Counsel for USDA.
  

24       MR. HILL:  Good morning, Brian Hill, B-R-I-A-N, H-I-L-L, an
  

25   Attorney with the Office of the General Counsel.
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 1       MR. SWENSON:  Good morning, Virgil Swenson, V-I-R-G-I-L,
  

 2   S-W-E-N-S-O-N, Assistant Market Administrator with the Central
  

 3   Federal Order in Kansas City, and on detail with AMS Dairy
  

 4   Program.
  

 5       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

 6   Agricultural Economist for the Upper Midwest Milk Marketing
  

 7   Order Federal Order 30, on detail to USDA Dairy Programs.
  

 8       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

 9   B-E-S-H-O-R-E, Attorney for the Proponents of Proposal
  

10   Number 1, California Dairies, Inc., Dairy Farmers of America,
  

11   Inc., and Land O'Lakes, Inc.
  

12       MR. VLAHOS:  Good morning, John Vlahos, J-O-H-N,
  

13   V-L-A-H-O-S, of the law firm of Hanson Bridgett, H-A-N-S-O-N,
  

14   B-R-I-D-G-E-T-T, San Francisco, co-counsel for the Cooperative
  

15   Proponents of Proposal 1.
  

16       DR. ERBA:  Good morning, Eric Erba, California Dairies,
  

17   E-R-I-C, E-R-B-A.
  

18       MR. WEGNER:  Good morning, Thomas Wegner with Land O'Lakes,
  

19   T-H-O-M-A-S, W-E-G-N-E-R.
  

20       MR. JABLONSKI:  Gary Jablonski, G-A-R-Y, J-A-B-L-O-N-S-K-I,
  

21   Consultant with the Proponents of Proposal 1.
  

22       MR. ENGLISH:  Good morning, your Honor, my name is
  

23   Chip English, C-H-I-P, E-N-G-L-I-S-H, I'm an Attorney with the
  

24   law firm of Davis, Wright, Tremaine with a law firm office in
  

25   Washington DC.  I'm here on behalf of Proponents of Proposal
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 1   Number 2, the Dairy Institute of California.
  

 2       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V -- as in Victor --
  

 3   U-L-I-N, also an attorney with Davis, Wright, Tremaine with my
  

 4   principle office in Portland, Oregon -- I don't think I have
  

 5   shared that yet.  Also at attorney representing the
  

 6   Dairy Institute of California.
  

 7       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

 8   with the Dean Foods Company.
  

 9       MR. DeJONG:  James DeJong.  D-e, J-O-N-G, Dairy Policy
  

10   Economic Analyst for Hilmar Cheese, dairy farmer-owned
  

11   manufacturer of cheese, whey, and milk powders.
  

12       MR. KLUESNER:  Good morning, Steve Kluesner, S-T-E-V-E,
  

13   K-L-U-E-S-N-E-R, with Nestle North American Procurement.
  

14       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N, representative
  

15   for Hilmar Cheese.
  

16       MR. VETNE:  John Vetne, also a representative for Hilmar
  

17   Cheese.
  

18       MS. TAYLOR:  Sue Taylor with Leprino Foods, L-E-P-R-I-N-O.
  

19       MR. RAMIREZ:  Miguel Ramirez, R-A-M-I-R-E-Z, with Leprino
  

20   Food in Denver, Colorado.
  

21       MS. HANCOCK:  Nicole Hancock with Stoel Rives, representing
  

22   the California Producer Handlers Association and Ponderosa
  

23   Dairy.
  

24       MR. VU:  Good morning, Bao Vu, B -- as in boy -- A-O, last
  

25   name is Vu, V -- as in Victor -- U, with the law firm Stoel
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 1   Rives, and we represent the California Producer Handlers
  

 2   Association and Ponderosa Dairy.  Thanks.
  

 3       MR. VANDENHEUVEL:  Good morning, Rob Vandenheuvel,
  

 4   V-A-N-D-E-N-H-E-U-V-E-L, here on behalf of Milk Producers
  

 5   Council.
  

 6       MR. MILTNER:  Ryan Miltner, good morning, Ryan Miltner
  

 7   M-I-L-T-N-E-R, counsel for Select Milk Producers.
  

 8       MS. REED:  Good morning, Kristine Reed, K-R-I-S-T-I-N-E,
  

 9   R-E-E-D, co-counsel for Select.
  

10       JUDGE CLIFTON:  Is there anyone else who has not yet come
  

11   to the podium who would like to be identified?  Not yet.  I
  

12   would like now to go on to announcements and preliminary
  

13   matters.
  

14       MS. MAY:  Good morning.  Laurel May with USDA.  My
  

15   colleagues and I welcome you to this session of our hearing to
  

16   consider a Federal Milk Marketing Order for California, and
  

17   welcome you to participate by witnessing or by asking questions
  

18   of any witness that you would like to do so.
  

19           We are broadcasting, as you know, via live audio feed,
  

20   which is accessible at www.ams.usda.gov/live, and the court
  

21   reporter continues to take official transcripts of this hearing
  

22   which will be available approximately two weeks at the end,
  

23   after the end of each hearing week on the AMS dairy website.
  

24           We do have copies of some of the our exhibits in the
  

25   back of the room in those file boxes, and they are filed by
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 1   number, so if you would like to look at some of those, you are
  

 2   welcome to.
  

 3           Just to remind you of what our plans are, after
  

 4   tomorrow we will move this hearing to the Piccadilly Inn at the
  

 5   Airport, and that is located at the Northwest corner of Peach
  

 6   and McKinley Avenues, it's kind of behind the Shell station and
  

 7   there's a bunch of pine trees out there so you can't exactly
  

 8   see the hotel right from the corner, but if you drive either
  

 9   direction on one of those roads, you will see it.
  

10           And then Judge Clifton asked me to remind you that the
  

11   following week, if the hearing is still in session, we will be
  

12   moving to the Falls Event Center, which is at 4105 West
  

13   Figarden.  And the way you get to that is by going straight
  

14   west on Bullard Avenue, and after you cross Marks, this is, you
  

15   know, like ten miles down there, you cross Marks and the
  

16   Bullard will begin to kind of loop to your left, kind of to the
  

17   south, and that becomes Figarden, we call it the Fig Garden
  

18   Loop, I think it is Figarden Drive is the actual name of it.
  

19   And just after Brawley, the Event Center is on your left and
  

20   there's plenty of parking behind the Event Center.  But we will
  

21   continue to meet at 9:00 in the morning at both locations.
  

22           Yesterday when we ended we had Mr. Paris from
  

23   Joseph Gallo on the stand.  I believe we were done with his
  

24   cross-examination.  This morning I understand that
  

25   Ms. Sue Taylor from Leprino will be taking the stand, and then
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 1   depending on how things go, Mr. Kluesner from Nestle, and then
  

 2   it will be up to -- we'll see what happens after that, that's
  

 3   where I'll leave that.
  

 4       JUDGE CLIFTON:  Thank you so much.  Mr. English?
  

 5       MR. ENGLISH:  Good morning, again, your Honor.
  

 6   Chip English.  So where we're going today, and this is a little
  

 7   bit of a modification from yesterday and having talked to
  

 8   people, apparently I was overly optimistic anyway, according to
  

 9   the people.  So we are going to start, as predicated or
  

10   predicted yesterday with Sue Taylor, what I have been calling
  

11   Part 2.  And to make that clear, this is going to be pricing
  

12   and impacts on Leprino, and the pricing impacts on the pool
  

13   will be separate, and that's what I call Part 3.
  

14           As I said yesterday, Nestle, Steve Kluesner, will come
  

15   next, and that order was what I predicted yesterday.  And then
  

16   I said after that it's a little bit up for grabs and it has
  

17   changed.  So after Nestle and Steve Kluesner, and recognizing I
  

18   believe that there may be a dairy farmer at some point today,
  

19   we would turn to one of two things next, and the order depends
  

20   on production issues for one, and post-production issues for
  

21   another.  And that is Zolin, Part 6, on Section 9(d), the
  

22   proprietary bulk tank handler provision; and Rob Blaufuss,
  

23   Part 4, on fortification.  And that really is all we're going
  

24   to have ready today, and I have already informed all the
  

25   participants of that.  That is to say that Sue Taylor, Part 3,
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 1   the pricing impacts on the pool, will go tomorrow, and
  

 2   Dr. Schiek on quota will go tomorrow.  I guess I should say
  

 3   that depending on the drafting of regulatory language, which
  

 4   appears to fall to one person, it could be that Mr. Zolin gets
  

 5   on today with Part 7, the modifications to Section 7(c), but
  

 6   that just, the language isn't drafted yet, and that person's a
  

 7   little busy.
  

 8           Thanks, Mr. Hollon.  Oh, by the way, you didn't enter
  

 9   your appearance yet.
  

10       JUDGE CLIFTON:  I don't know whether he comes in just two
  

11   minutes late on purpose to avoid the parade, I'm not sure.  He
  

12   does it consistently.
  

13       MR. ENGLISH:  I might have been thinking something along
  

14   those lines, your Honor.
  

15       MR. BESHORE:  He has a day job.
  

16       MR. ENGLISH:  So do we all.  Anyway, my view of this is
  

17   that if we had a shorter day tomorrow, you know, it's going to
  

18   wash out.  And while we prefer to have a shorter day on a
  

19   Friday, I think that the reality is the quota and the
  

20   Sue Taylor, Part 3, are going to go tomorrow and I appreciate
  

21   everybody's indulgence.  And we really are working very hard to
  

22   get all this done.
  

23       JUDGE CLIFTON:  Those who are here know how hard it is to
  

24   be ready for each days' hearing.  And you may think that we are
  

25   doddling along, going 9:00 to 5:00, and taking lunch, and
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 1   breaks, but it is amazing how much work has gotten done.  And
  

 2   of course, it has to get done outside the 9:00 to 5:00 hours.
  

 3   I really appreciate very much how hard all of you are working.
  

 4       MR. ENGLISH:  Thank you, your Honor.  And that's absolutely
  

 5   true.  Thank you.
  

 6       JUDGE CLIFTON:  My addition to the announcements is that
  

 7   tomorrow is casual Friday.  Please make sure you wear very
  

 8   comfortable clothes, whatever you would like.  I emphasize
  

 9   shoes, make sure you wear your favorite footwear.  All right.
  

10           And the docket number by which the Hearing Clerk in the
  

11   United States Department of Agriculture knows this case is in
  

12   brackets [AO] docket number 15-0071.
  

13           All right.  Any other preliminary matters or
  

14   announcements?  There is a little noise because they are
  

15   cooking right behind us, and I hope you all had breakfast.
  

16   Smells really good.
  

17           All right.  I see nothing further, so we'll call the
  

18   first witness.  Ms. Taylor, you may come to the stand.
  

19   Ms. Frisius, will this exhibit be Exhibit 135?
  

20       MS. FRISIUS:  It will be.
  

21       JUDGE CLIFTON:  I am marking my copy as Exhibit 135.  135.
  

22            (Thereafter, Exhibit Number 135, was
  

23            marked for identification.)
  

24       JUDGE CLIFTON:  And Ms. Taylor, I'll swear you in in a
  

25   seated position -- well, you remain sworn.  Would you again
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 1   state and spell your name.
  

 2       MS. TAYLOR:  Certainly.  Sue Taylor, S-U-E, T-A-Y-L-O-R.
  

 3       JUDGE CLIFTON:  Thank you.  Ms. Vulin, if you will identify
  

 4   yourself and then you may proceed.
  

 5       MS. VULIN:  Ashley Vulin for the Dairy Institute of
  

 6   California.
  

 7                        DIRECT EXAMINATION
  

 8   BY MS. VULIN:
  

 9      Q.  Thank you, Ms. Taylor, for joining us again.  I would
  

10   ask that you begin reading your written statement into the
  

11   record.
  

12      A.  Thank you.
  

13          I'm Sue Taylor, Vice President of Dairy Economics and
  

14   Policy for Leprino Foods Company ("Leprino"), headquartered in
  

15   Denver, Colorado.  I previously testified at this hearing so
  

16   will forego the company and personal background.
  

17   Position
  

18           Leprino supports the adoption of Proposal Number 2,
  

19   developed by Dairy Institute of California, if USDA
  

20   ("Department") promulgates a Federal Milk Marketing Order that
  

21   includes California.  I previously testified in support of
  

22   Dairy Institute's proposal regarding pool plant definitions and
  

23   in opposition to the pool plant definition found in
  

24   Section 10 -- gosh -- it should be 51 rather than 50, carried
  

25   that one over from the original co-op petition .7.
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 1       JUDGE CLIFTON:  Now, let me stop you.  Do you have it,
  

 2   Ms. Frisius?  All right.  And now read the section number again
  

 3   in its entirety, please, Ms. Taylor.
  

 4       MS. TAYLOR:  It would be Section 1051.7(c) of the
  

 5   Cooperatives' proposal, Proposal 1.
  

 6           My testimony today will focus more broadly on regulated
  

 7   milk price policy and specifically in support of Dairy
  

 8   Institute's Class III price proposal (Proposal 2) and in
  

 9   opposition to the Class III price proposal found in Proposal 1.
  

10        JUDGE CLIFTON:  Now, I want to ask if the volume is loud
  

11   enough in the back.  It's good.  Excellent.  Thank you.
  

12   You may continue.
  

13       MS. TAYLOR:  Thank you.
  

14   Today's Dairy Industry Context
  

15           In today's domestic and international environments, it
  

16   is more critical than ever that the minimum regulated milk
  

17   pricing system influence be minimized.  Competition across the
  

18   entire food complex for "share of stomach" is very high.
  

19   Whether innovating a new dairy product or seeking dairy space
  

20   as an ingredient in the development of a new innovative food,
  

21   it is important that dairy demand not be constrained by overly
  

22   burdensome price regulations.
  

23           The USDA dairy industry is increasingly integrated with
  

24   global dairy markets.  U.S. exports were minimal in the
  

25   mid-90's before the Uruguay round of the WTO introduced

6149



TRANSCRIPT OF PROCEEDINGS-VOL. XXXI

 1   disciplines that led to growth and developing economies and
  

 2   rising global prices for dairy.  Over 15 percent of US dairy
  

 3   milk solids are now exported in the form of various dairy
  

 4   products.  Leprino and many other manufacturers, along with
  

 5   producers through their check-off dollars, have made
  

 6   significant investments in developing exports that will drive
  

 7   up demand for US dairy products, and along with it, the demand
  

 8   and price for raw milk to dairy farmers.  These are the
  

 9   opportunities that will raise all ships for the industry.  As
  

10   the Department considers its decision from this hearing, it is
  

11   important to ensure that the California Federal Milk Marketing
  

12   Order facilitates, rather than inhibits, the collective
  

13   industry's ability to leverage this opportunity.
  

14   Importance of Market Clearing Prices
  

15           Regulated milk price policy must be set at levels that
  

16   contribute to orderly marketing of milk.  This necessitates
  

17   that the regulated minimum milk prices for the manufacture of
  

18   hard manufactured products be set at levels that clear milk in
  

19   the market in an orderly fashion.  To do so, the minimum
  

20   regulated price of milk in California must be set at a level
  

21   that does not exceed values after allowing for reasonable
  

22   returns that are achievable under good management practices by
  

23   the California manufacturers.
  

24            Milk used for manufacturing, whether for cheeses or
  

25   for butter and dry milks, is the primary method for California
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 1   dairy farmers to market the volume of milk that is produced
  

 2   beyond the milk required for the higher priced and more
  

 3   perishable Class I and II products.  The utilization of nearly
  

 4   80 percent of California's milk production in classes III and
  

 5   IV highlights the importance of these manufacturing outlets in
  

 6   marketing California's milk production.  Because of the
  

 7   critical role that Class III and IV products play in marketing
  

 8   producer milk components beyond the borders of California, it
  

 9   is crucial that the price formulas be market oriented,
  

10   reflecting the values of California-manufactured products, FOB
  

11   manufacturing plant.
  

12           The importance of setting the regulated price at a
  

13   level that is not intrusive on the market is increased when the
  

14   regulated price is based on an end product price formula.  End
  

15   product price formulas contrast with survey-based milk prices
  

16   like the old M-W and BFP price series previously used in FMMO's
  

17   in their rigidity.  The previous surveyed milk price would flex
  

18   with market conditions and had the flexibility to reflect
  

19   changes in manufacturing costs on a real time basis.  In
  

20   contrast, manufacturing cost allowances in the end product
  

21   price formulas are only changed through rule making processes.
  

22   The cumbersome process for adjusting these allowances
  

23   necessitates that regulated price formulas be set at a level
  

24   that allows other market forces to work and adjustments to
  

25   occur outside of the regulated system.
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 1           There is substantial risk in setting and regulating
  

 2   prices too high.  Overregulating prices results in disorderly
  

 3   marketing by encouraging additional milk production that the
  

 4   market does not have already outlet for, while decreasing
  

 5   demand at the processor level.  Additionally, the setting of
  

 6   regulated prices at too high of a level discourages investment
  

 7   in innovative technology the industry requires to develop
  

 8   commercially viable new products.  However, there is little
  

 9   risk in setting the regulated price to low, since the market
  

10   compensates through the development of premiums.
  

11           The University BFP Committee commissioned to advise
  

12   USDA during the FMMO Reform process echoed the need to view
  

13   regulated pricing as market clearing minimums in stating that:
  

14                Minimum pricing reduces the need for the Secretary
  

15                to fine tune the price of milk to reflect local or
  

16                regional uniquenesses in a market setting that is
  

17                nation in scope.  Regional price differentials for
  

18                manufactured products which may vary seasonally
  

19                and over time, can be set by market forces where
  

20                over order premiums are warranted.
  

21           Additionally, the FMMO Reform Final Decision on BFP
  

22   replacement and make allowances, reveals that the policy
  

23   decision is premised upon the ability of milk to escape the
  

24   application of minimum regulated milk prices.  It states that:
  

25                Manufacturing plant operators who find the level
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 1                of make allowances inadequate compared to their
  

 2                actual costs, also have the alternative to not
  

 3                participate in a Federal Order marketable pool.
  

 4           This ability for a manufacturing plant operator to step
  

 5   outside of the Federal Order marketable pool that was
  

 6   anticipated by the Department in the Reform Final Rule is not
  

 7   provided under Proposal 1.  The importance of setting the
  

 8   regulated price at a market clearing level is even more
  

 9   critical given that suggested change in policy.
  

10   BY MS. VULIN:
  

11      Q.  And both of those quotations had foot notes with
  

12   citation to the source of the quote.  We would ask the court
  

13   reporter to please incorporate those as if they were read into
  

14   the record, with your Honor's permission.
  

15       JUDGE CLIFTON:  Yeah, we have a little problem with the
  

16   formatting the way the transcript goes in putting in.  We can
  

17   easily have the court reporter type, for example, a website,
  

18   but when you get into formatting like either end notes or foot
  

19   notes, it is almost as difficult as charts, because it is like
  

20   25 lines to a page and so forth.  What we could do instead, is
  

21   now have Ms. Taylor read those foot notes, if you would like.
  

22       MS. VULIN:  Sure.  And Ms. Taylor, could you please
  

23   identify which quotation the footnote is related to?
  

24       MS. TAYLOR:  Certainly.  The first quotation came from the
  

25   BFP University Study Committee Report entitled, "An Economic
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 1   Evaluation of Basic Formula Price (BFP) Alternatives".  And
  

 2   that was published in June of 1997, commonly referred to as the
  

 3   BFP Report, and that quote specifically was found on page 147.
  

 4           And the second quote can be found in, gosh, now I'm
  

 5   going to have -- I might need some help with this,
  

 6   64 Fed. Reg, I believe that would be pages 16025 and 16097,
  

 7   okay.  Now, I'm a little bit confused here on the citation.
  

 8       JUDGE CLIFTON:  You are doing fine.  The first page number
  

 9   that you read was the beginning of that particular portion of
  

10   the Federal Register, and the second page number you read is
  

11   where that quote is found.  So you did it just right.
  

12       MS. TAYLOR:  Well, thank you.  And that's in column 2, and
  

13   that publication date was April 2nd of 1999.
  

14   BY MS. VULIN:
  

15      Q.  Thank you, Ms. Taylor.  I'll have you continue.
  

16      A.  Dairy Institute (Proposal 2) Class III Formula.
  

17          The Class prices that apply to milk for hard product
  

18   manufacturing (Classes III and IV) should be set no higher than
  

19   the levels that are reflective of the value that can be
  

20   returned through good management practices in the lowest value
  

21   order to which the regulations apply.  The promulgation of an
  

22   Order for California necessitates that the Class III formula be
  

23   revisited in the California context.  My preference is that
  

24   USDA suspend this hearing or defer the outcome's implementation
  

25   until a national hearing can be held to review and revise the
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 1   existing Class III formula in light of today's costs and other
  

 2   market factors, along with the potential inclusion of
  

 3   California in the FMMO system.  In the absence of a suspension
  

 4   of this hearing until a national hearing can be held, it is
  

 5   very important that the Class III price formula that is adopted
  

 6   through the California promulgation proceeding be set in
  

 7   relationship to achievable returns in California using the most
  

 8   recent available data.  It will be important to proceed to a
  

 9   Class III/IV national hearing on a timely basis after the
  

10   California rule making, both because those formulas are based
  

11   upon nearly ten year-old data and to consider the implications
  

12   of the outcome of this proceeding on other parts of the
  

13   country.  Additionally, this hearing record has already
  

14   revealed that the whey factor in the current Class III price
  

15   formula over values whey relative to what can be achieved by
  

16   small cheese makers.  A national hearing should be held to
  

17   correct the factor across the system.
  

18          The Class III price formula can be dissected by
  

19   products and the price discovery reference, yields, and make
  

20   allowances for each.  The Class III formulas that currently
  

21   exist in the FMMO system look to cheddar cheese, butter, and
  

22   dry whey to establish the minimum regulated Class III price.
  

23   The products represented in the formula should represent the
  

24   most generic commodity value within the products subject to
  

25   that class's price regulation.  Those products must have
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 1   clearly identifiable specifications that can be associated with
  

 2   prices received in cost of manufacturing products of the same
  

 3   specifications.  The product yields should represent the yields
  

 4   that are reasonably attained by the regulated entities, and the
  

 5   make allowances should reflect at least the cost of converting
  

 6   milk into those products with a return on investment and
  

 7   marketing allowance.
  

 8      Q.  Ms. Taylor, first you read that with "a" return on
  

 9   investment.  Would you like us to strike the "N" in that word?
  

10      A.  Sure.
  

11       JUDGE CLIFTON:  Thank you, Ms. Frisius.
  

12   BY MS. VULIN:
  

13      Q.  And this paragraph, essentially what you are saying is
  

14   that the Class III formula needs to be set low enough so that
  

15   the most generic version of these products can be economically
  

16   feasible to produce.
  

17      A.  Absolutely.  And that is the, in my mind, a basic
  

18   premise of the entire milk pricing system.  It should be set up
  

19   as a minimum regulated milk pricing system, it is not setting
  

20   up maximum.  And you need to accommodate the most generic forms
  

21   that clear the market.  And so that's a long-held frame of
  

22   reference within the regulated system.  And that's something
  

23   that, whether it is proprietary processors or co-ops, I feel it
  

24   is very important.  What you find sometimes even amongst the
  

25   co-ops is, if you get that regulated price set too high, those
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 1   who invest in infrastructure and assets to manufacture
  

 2   products, those members pay the penalty, whereas those who
  

 3   don't essentially get that higher regulated price.  So that
  

 4   basic premise is a benefit to clearing the market, regardless
  

 5   of the ownership structure.
  

 6   Price Discovery
  

 7           Dairy Institute's primary proposal is to use a western
  

 8   NDPSR price series for the price discovery mechanism for each
  

 9   of the product prices.  The proposal also contains default
  

10   equations to use as a surrogate if USDA determines that
  

11   confidentiality concerns limit the Department's ability to
  

12   release a western price series.  Discussions with AMS staff
  

13   prior to the call of hearing revealed that there may be
  

14   confidentiality concerns.  I recently learned that the
  

15   confidentiality restrictions may relate more to confidentiality
  

16   concerns in the area outside of the Dairy Institute proposed
  

17   geography for the western price series, than confidentiality
  

18   concerns regarding the release of the western area data.  Dairy
  

19   Institute's intent, while selecting the states for inclusion in
  

20   the western NDPSR price series, was to start along the Pacific.
  

21   The inclusion of states beyond the Pacific was intended to
  

22   address the confidentiality concerns that USDA might have
  

23   regarding the release of the western price series.  If the
  

24   inclusion of the additional states has inadvertently created a
  

25   confidentiality issue for the balance of the country, USDA
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 1   should consider defining an area that includes the Pacific
  

 2   states of California, Oregon, and Washington, and only add
  

 3   contiguous states, to the extent that the addition of the those
  

 4   states contributes to the ability to eliminate the
  

 5   confidentiality constraints.  The Department should not add
  

 6   states beyond the geography defined in the Dairy Institute
  

 7   proposal.
  

 8       JUDGE CLIFTON:  May I interrupt?  I would like for you to
  

 9   tell us what NDPSR stands for.
  

10       MS. TAYLOR:  I still think of it as the old NASS survey, so
  

11   you are going to challenge me.  National Dairy Price --
  

12       MS. ERIN TAYLOR:  Product Sales Report.
  

13       MS. SUE TAYLOR:  Thank you for phone in from a friend.
  

14       JUDGE CLIFTON:  That's great.  So National Dairy Product
  

15   Sales Report.  And tell me who publishes that?
  

16       MS. SUE TAYLOR:  And that is published by AMS.
  

17       JUDGE CLIFTON:  All right.  And you said, I'm thinking of
  

18   the old NASS report, tell us the history of why it is you are
  

19   thinking of the old NASS report?
  

20       MS. TAYLOR:  The price series that I'm referring to is, you
  

21   know, generally, it can be described as the price series that
  

22   is collected for the purposes of establishing the commodity
  

23   prices that are used in the milk price formula.  When USDA
  

24   adopted end product pricing within the Federal Orders in
  

25   January of 2000, they needed to have, actually, I don't recall,
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 1   I was going to say mandatory and auditable prices, I'm not sure
  

 2   that that existed on the very front end.  But in any case, more
  

 3   specific price series to rely upon for that calculation.
  

 4           National Agricultural Statistics Service, or NASS, was
  

 5   the agency that originally had the responsibility for
  

 6   collecting that data, summarizing it, and publishing it for AMS
  

 7   and industry use.
  

 8       JUDGE CLIFTON:  Thank you.
  

 9       MS. TAYLOR:  That was later transitioned to AMS.
  

10       JUDGE CLIFTON:  Thank you very much.  So we're back on
  

11   Page 6.
  

12   BY MS. VULIN:
  

13      Q.  Starting at "if the Department."
  

14      A.  Thank you.
  

15          If the Department determines that adjusting the region
  

16   defined for price discovery does not overcome the
  

17   confidentiality concerns, the Department should adopt the
  

18   surrogate formulas as defined in Dr. Schiek's testimony.  These
  

19   factors were generally derived by comparing the relevant NDPSR
  

20   survey prices with CDFA audited reports of prices received for
  

21   the commodities in California.
  

22          Proponents of Proposal 1 have questioned the existence
  

23   of a spatial price pattern for dairy commodities that is
  

24   essentially West Coast plus transportation costs to the markets
  

25   in the East.  This price surface is the market reflection of
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 1   the supply and demand balance where there are
  

 2   disproportionately high volumes of production of those products
  

 3   in the west, and the disproportionately high consumption of
  

 4   those products in the population centers of the East.  The
  

 5   spatial relationship was reflected in the publication of
  

 6   regional prices in the NASS price survey when they published
  

 7   the regional data.  It also is reflected in the comparison of
  

 8   the audited prices received data published by CDFA that was
  

 9   used by Dr. Schiek to calculate the price formula factors for
  

10   the respective products.  And it is reflected in the spatial
  

11   equilibrium model results that were introduced into the hearing
  

12   record by Dr. Stephenson of University of Wisconsin.
  

13          The concept of location value of a commodity is not
  

14   unique to dairy commodities.  It is commonly referred to as
  

15   basis and can be described as the difference between the local
  

16   market and a reference price.  Basis is common in most
  

17   commodity markets, and it is not a new term, and it is not a
  

18   synonym -- not a cinnamon either -- but not a synonym for
  

19   disorderly marketing conditions.  Most farmers are familiar
  

20   with the term basis, as it is common in the grain markets, such
  

21   as the difference between Iowa/Illinois corn prices and New
  

22   Orleans, etcetera, or Iowa/Illinois corn prices in California,
  

23   as well as the energy markets, say, Texas oil vs. Brent oil.
  

24   Because basis reflects local market conditions, it is directly
  

25   influenced by several factors, including:
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 1          Local supply and demand conditions.  Local supply and
  

 2   demand conditions impact basis.  The prices in deficit areas
  

 3   generally reflect the price required to attract the product
  

 4   from the surplus supply region for the commodity.
  

 5          USDA's Central Federal Milk Marketing -- I'll start
  

 6   that again.  USDA's Central Federal Milk Market Administrator
  

 7   Staff publishes annually a map showing the milk production per
  

 8   capita by state.  The map from the February 2015 Marketing
  

 9   Services Bulletin, Number 13, from the Central Milk Marketing
  

10   Order is reproduced below as Figure 1.  The US average per
  

11   capita milk production shown in the map legend is 646 pounds.
  

12   I calculated an estimated per capita milk need to serve the
  

13   domestic market at 549 pounds, simply by taking the 646 pounds
  

14   and reducing it by 15 percent exports.  States that produce
  

15   less than 600 pounds per capita are pictured on the Central
  

16   Order map in light or medium gray and are considered "deficit"
  

17   states.  States that produce more than 600 pounds milk per
  

18   capita are shaded in dark gray and are considered "surplus"
  

19   states.  It is easy to see that most of the deficit states are
  

20   in the Eastern part of the country, which means the efficient
  

21   and orderly movement of dairy products needs to take place to
  

22   supply the needs of the population in those areas.  Although
  

23   specific products, particularly branded retail products, may be
  

24   produced in a deficit area and be distributed nationally, the
  

25   flow of dairy commodities is largely from the surplus area to
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 1   the deficit area.
  

 2      Q.  So now we're looking at Figure 1, and you had stated
  

 3   that it would require 600 pounds per capita in order to serve
  

 4   the local market, and anything in excess of that would be
  

 5   surplus, correct?
  

 6      A.  Actually, the 600 pounds is the break point that the
  

 7   Central Order has used in categorizing the shading.  For the
  

 8   domestic market, I estimated at 549 pounds, so we don't have a
  

 9   precise match up there, but in general you can consider, and
  

10   they do show on the map this specific per capita milk
  

11   production by state, so you can look and see where those break
  

12   points.  And generally, I think I might have seen one state
  

13   that, if you moved it to the 549 number, might change shades, I
  

14   believe Indiana.
  

15      Q.  I see that.
  

16      A.  Would be the one state that would flip.  But otherwise,
  

17   you can generally say light shading and medium shading in gray
  

18   is deficit in terms of the production of milk to serve their
  

19   own population on a presumption that their consumption is at
  

20   national average on a per capita basis.  This is a simplified
  

21   way of looking at where the surpluses are and where the
  

22   deficits are, because as I already said, product will move for
  

23   branded reasons, for other reasons, into different areas.  So
  

24   for example, not all cheese consumed in California will have
  

25   been produced in California.  But nonetheless, it gives a good
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 1   overview of surplus and deficit areas.
  

 2      Q.  Looking at this map it looks like the entire West Coast
  

 3   is a surplus area.
  

 4      A.  Yeah, with the exception of Nevada.  But given the vast
  

 5   volumes of milk produced in California, if you think about how
  

 6   it is actually Nevada can be served from the surrounding states
  

 7   that have that surplus production, that wouldn't be an area to
  

 8   be concerned about, nor would Montana or Wyoming.
  

 9      Q.  But also California and Washington, the Coastal states,
  

10   are all at a surplus?
  

11      A.  Yes.
  

12      Q.  Then you have another cluster of states that are some
  

13   incredibly high surplus including Idaho.
  

14      A.  Yes.  Okay.
  

15      Q.  Thank you.  You may continue.
  

16      A.  Transportation Costs.
  

17          California is relatively isolated from the rest of the
  

18   country being located on the Western edge of the mainland.  A
  

19   California manufacturing plant must compete for sales on a
  

20   delivered price basis with manufacturers in other parts of the
  

21   country.  This may be manifested by the manufacturer arranging
  

22   the transportation and pricing the product at the customer's
  

23   location or selling FOB manufacturing plant at a discount
  

24   related to transportation costs to what would otherwise be a
  

25   delivered price.  In either case, the all-in price of the
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 1   customer must be competitive with the supply alternatives and
  

 2   the net price of the manufacturer is reflective of that
  

 3   competition and the cost to transport the product to the
  

 4   customer.  Even many of the dairy products marketed at retail
  

 5   within California are first delivered to converting facilities
  

 6   to the East of California before being cut or shredded,
  

 7   packaged and delivered to the retailer's distribution center
  

 8   for further distribution back into California.
  

 9           California values are lower than parts of the country
  

10   further east because more milk is produced in California than
  

11   is consumed in California, and surplus milk in the form of
  

12   manufactured products is cleared into the deficit areas of the
  

13   country.
  

14   Leprino's Distribution and Transportation Costs.
  

15           Leprino's California production is sold worldwide.
  

16   Over 13 percent of our California cheese production and nearly
  

17   90 percent of the our California whey products are exported.
  

18   Nearly half of our California cheese volume that is sold
  

19   domestically is shipped east of the Mississippi.  Much of this
  

20   cheese is shipped into the milk and cheese deficit Southeast
  

21   market.  The cost of trucking cheese from our California plants
  

22   to the Midwest, where many of our customers who produce frozen
  

23   foods or shred and package cheese for retail distribution
  

24   around the country are located, is in excess of ten cents per
  

25   pound, and the cost of trucking to the Northeast and Southeast
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 1   is roughly 15 cents per pound, plus or minus a penny, depending
  

 2   upon location.  In order to compete for those customers, our
  

 3   pricing needs to be competitive with alternative supply sources
  

 4   in other parts of the country, most importantly, in the
  

 5   Midwest.
  

 6      Q.  So you said nearly half of your cheese volume is sold,
  

 7   that's sold domestically is shipped east of the Mississippi?
  

 8      A.  That's correct.
  

 9      Q.  And on those products if they go to the Midwest, they
  

10   have at least a 10 cents per pound cost of trucking, and if
  

11   they go all the way to the Southeast, they have up to 15 cents
  

12   per pound.
  

13      A.  Correct, 15.  When I look at the data, most of the data
  

14   points were between 14 and 16.
  

15      Q.  So on a large portion, the majority of your milk you
  

16   incur significant transportation costs, the majority of your
  

17   milk products.
  

18      A.  That's correct.
  

19      Q.  Thank you.
  

20      A.  Cheese Valuation.
  

21          Both the current Class III formula and Dairy
  

22   Institute's proposal is based upon a cheddar cheese production
  

23   model.  Cheddar cheese has formed the basis of regulated
  

24   cheese, milk, and end product price formula since California
  

25   developed a separate Class 4b milk price formula in 1989, and
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 1   USDA replaced the old BFP with the end product price formula in
  

 2   2000.  Cheddar cheese was historically the most common cheese
  

 3   produced and was the market clearing product within the complex
  

 4   as reflected by its inclusion in the Dairy Price Support
  

 5   Program that was terminated in the 2014 Farm Bill.  The
  

 6   specifications for cheddar cheese are clearly identified in
  

 7   FDA's standard of identity and large volumes of bulk cheddar
  

 8   cheese continue to be produced.
  

 9           Given the increases in Mozzarella production for which
  

10   the volume now exceeds cheddar production both in California
  

11   and in the U.S., some have suggested that the Class III formula
  

12   may be -- I'll start again with that phrase.  Some have
  

13   suggested that the Class III formula be based upon Mozzarella.
  

14   In contrast with cheddar cheese, Mozzarella specifications vary
  

15   significantly in order to optimize the performance within a
  

16   customer's application.  FDA's standard of identity breaks the
  

17   Mozzarella category into eight products.  Attachment A is a
  

18   table that shows the name, moisture range, fat on a dry basis,
  

19   commonly referred to as FDB, wet fat, and CFR reference for the
  

20   various products.
  

21      Q.  Can we turn to that Attachment A now?
  

22      A.  Certainly.
  

23      Q.  It's found on the second to the last page.  So can you
  

24   tell us the information that's included in this table?
  

25      A.  This was a summary created by some of our folks in our
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 1   product development group that simply, well, it's an attempt to
  

 2   show, and this is used quite often to help walk customers
  

 3   through the range of Mozzarella products, to summarize the
  

 4   different kinds of Mozzarella cheeses that are described and
  

 5   defined by FDA standard of identity.  In the left column we
  

 6   have the name that is used for that particular kind of
  

 7   Mozzarella.  Then we have, in the second column from the left,
  

 8   the moisture content.  And you will see in the top four
  

 9   products, nonfat Mozzarella cheese, lowfat Mozzarella cheese,
  

10   light Mozzarella cheese, and reduced fat Mozzarella cheese,
  

11   that, in fact, FDA is not defining explicitly in that standard
  

12   of identity, the moisture content.  Or the middle column, the
  

13   FDB, the fat on a dry basis, are not defined specifically.  And
  

14   in those cases, they are defining a wet fat for the finished
  

15   product.  And then on the, in the right column is the CFR
  

16   reference for that particular standard of identity.  And in
  

17   some cases, the person summarizing this has pulled relevant
  

18   verbiage that better describes the defining aspects of that
  

19   particular product.
  

20          As you get down below the top four products into low
  

21   moisture part skim Mozzarella cheese, you will note that they
  

22   are defining specific moistures, but with significant ranges.
  

23   So, for example, low moisture part skim, the moisture can range
  

24   from 45 percent to 52.  They also are defining a specific fat
  

25   on a dry basis.  In this case, from 30 to 45 percent.  But they
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 1   have no definition for wet fat that is explicit in the CFR.
  

 2      Q.  So between the top four Mozzarella products and the
  

 3   bottom four Mozzarella products, not only do they have
  

 4   different standards of identity, but they use different factors
  

 5   to even define those standards of identity?
  

 6      A.  That's correct.
  

 7      Q.  Okay.  So I'll have you return to the testimony now, I
  

 8   believe we're on page 10, beginning with the complexity.
  

 9      A.  The complexity of using Mozzarella in the regulated
  

10   pricing model should be clear on its face.  To satisfy the need
  

11   to have a clearly specified product in the Class III price
  

12   formula, one product, such as low moisture part skim
  

13   Mozzarella, would need to be selected from within the broader
  

14   Mozzarella group.
  

15          The next filter that would need to be applied to the
  

16   eligible product definitions is form.  The product form is
  

17   intended to be bulk and not differentiated with value added
  

18   processes.  This eliminates the inclusion of retail product and
  

19   shredded product, as well as other value added processes.
  

20   After narrowing the Mozzarella that would be eligible for
  

21   reporting to low moisture part skim Mozzarella that is sold in
  

22   unshredded form of bulk size, the eligible volume is much
  

23   smaller than that represented in the bulk cheddar category.  We
  

24   reviewed our California production and identified the
  

25   proportion that would be ineligible for reporting during our
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 1   fiscal year 2014 fiscal year.  That volume represented in
  

 2   excess of 80 percent of our California Mozzarella production.
  

 3   I do not have visibility to our competitor's production
  

 4   profile, but expect that much of their Mozzarella is similarly
  

 5   sold in shredded form, given the nature of the Mozzarella
  

 6   market.  If that is the case, the volume of Mozzarella that
  

 7   would be reportable is roughly 60 percent of the volume of
  

 8   cheddar cheese production in California within the same period.
  

 9   Cheddar remains the dominant form of uniform bulk cheese
  

10   produced in California.
  

11      Q.  So back in Attachment A we learned that if you are
  

12   looking to use Mozzarella as the standard, you are going to
  

13   have to narrow it to merely a representative class that is
  

14   quite small really, and possibly not representative of the
  

15   entire class of products.
  

16      A.  That would be correct.  It's important in these
  

17   products, because of the differences in product specification
  

18   have their on cost associated with them, and collecting the
  

19   prices, the prices are differentiated by product.  If you have
  

20   a higher fat product, it's going to be a different price than
  

21   if you have a skim product.  And so it is very important to
  

22   have very clearly defined specifications within a relatively
  

23   narrow range in order to have a relevant price and
  

24   manufacturing cost, and yield all matched together.  And those
  

25   volumes would be, again, much smaller.  You know, even my
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 1   analysis that I just laid out, probably is overly generous,
  

 2   because the range within low moisture part skim Mozzarella is
  

 3   large enough that you would probably even want to narrow it to
  

 4   a narrower range of FDB's and moisture within that product
  

 5   category, which if I had done that, would drop the numbers even
  

 6   more.
  

 7      Q.  So even after we narrow for the type of product, we
  

 8   have to narrow, if it was processed out of bulk block form,
  

 9   which narrows it even further, so then we have a very, a sliver
  

10   of the product commodity space trying to be a barometer for an
  

11   entire commodity that really has maybe not much to do with
  

12   that, if we had to rely on Mozzarella.
  

13      A.  That's correct.
  

14      Q.  Okay.  Thank you.  Starting at bulk cheddar on the
  

15   bottom of page 10.
  

16      A.  Bulk cheddar remains the best product upon which to
  

17   build the Class III price formula.  The price for most
  

18   commodity cheeses produced within the U.S. is referenced to the
  

19   price of spot cheddar cheese traded with the Chicago Mercantile
  

20   Exchange or CME.  The form of bulk cheddar that should be used
  

21   in the California FMMO Class III formula is 40 pound block
  

22   cheddar.  To my knowledge, all bulk cheddar production in
  

23   California is produced in the block format.  Additionally, most
  

24   other commodity cheeses, including Mozzarella, reference to the
  

25   block cheese, or the block price on the CME.  Therefore, use of
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 1   the 40 pound block price is in the formula is consistent with
  

 2   California production and returns.
  

 3   Cheddar Yields.
  

 4           Dairy Institute's proposal incorporates the yield
  

 5   factor for cheddar cheese that is embedded in the FMMO
  

 6   Class III formula.  Fat capture and yields range with vat
  

 7   configuration.  The range of fat capture and yields to
  

 8   California can be expected to be similar to that reflected in
  

 9   the hearing records that establish the yield assumptions in the
  

10   current Class III formulas.
  

11   Cheddar Make Allowance.
  

12           Dairy Institute's proposed cheddar make allowance
  

13   should be amended from the 22.91 cents included in Dr. Schiek's
  

14   testimony, to 23.06 cents per pound cheddar.  The 23.06 cents
  

15   make allowance is calculated by adding California's cost from
  

16   the CDFA most recent audited cost studies of 22.91 cents per
  

17   pound cheddar and an administrative additional marketing cost
  

18   allowance of -- there's a demon there -- thought we got this
  

19   out -- okay.  I would like the record copy to delete the dollar
  

20   sign before the 0.15, so it is 0.15 cents per pound on a dollar
  

21   basis .0015.
  

22      Q.  Less than a penny?
  

23      A.  Less than a penny.  Not even two-tenths of a cent.
  

24      Q.  I think your overly hopeful attorneys might have
  

25   intervened, so apologies.
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 1       JUDGE CLIFTON:  And Ms. Frisius has signaled that she has
  

 2   stricken the dollar sign.
  

 3       MS. TAYLOR:  This proposed make allowance is both
  

 4   consistent with the principle that the make allowance should be
  

 5   reflective of the most current cost data available and is
  

 6   consistent with USDA's methodology from the 2008 Class III/IV
  

 7   Final Decision.  Specifically, that decision adopted a cheddar
  

 8   make allowance based upon the CDFA weighted average cost from
  

 9   its audited cost study released September 2007m covering
  

10   cheddar cheese plant costs for January through December 2006 of
  

11   19.88 cents, plus a sales in administrative cost allowance of
  

12   .15 cents per pound.  The sales and administrative costs is
  

13   added because none is captured in the underlying CDFA cost
  

14   study.
  

15   Whey Cream Valuation.
  

16           The Dairy Institute proposal contained in the Notice of
  

17   Hearing does not address errors in the valuation of whey cream
  

18   in the Class III price formula.  The issue remains a problem
  

19   but the economic impact of error varies around the country.
  

20   This is an issue that should be addressed through a national
  

21   Class III/IV hearing in the near future.  The over valuation is
  

22   rooted in both volume and value assumptions embedded in the
  

23   current Class III formula.
  

24           The current formula assumes that all of the fat
  

25   received at the plant that is not captured in cheddar cheese is
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 1   recovered and converted to Grade AA butter.  This assumption is
  

 2   inconsistent with manufacturing realities, and it is
  

 3   inconsistent with the record from the 2006-2007, Class III/IV
  

 4   price formula hearing.  The existing Class III price formula
  

 5   also assumes the whey cream is used to produce Grade AA butter,
  

 6   which is not permitted by USDA's own regulations.
  

 7           Whey cream outlets are very limited in California.  Our
  

 8   whey cream sales from our California locations are generally to
  

 9   one of three markets.  One in California that seems to have
  

10   very limited demand, and two in Wisconsin.  Our prices net well
  

11   below the CME's AA butter market, regardless -- let me re-start
  

12   that sentence.  Our prices net well below the CME AA market
  

13   price regardless of outlet for our whey cream.
  

14       JUDGE CLIFTON:  Do you want us to insert the word "butter"
  

15   after the AA?
  

16       MS. TAYLOR:  That would be fine.
  

17       JUDGE CLIFTON:  All right.  Thank you, Ms. Frisius.
  

18       MS. TAYLOR:  Pricing in Wisconsin is at or below flat
  

19   market, that's CME Grade AA butter -- depending upon the market
  

20   conditions.  The cost of transport on our whey cream delivered
  

21   to Wisconsin exceeds 54 cents per pound fat.  The number of
  

22   buyers for whey cream nationally continues to shrink placing
  

23   additional downward pressure on whey cream returns as sellers
  

24   are forced to ship whey cream greater distances to find
  

25   markets.
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 1           While we are waiting patiently for a national
  

 2   Class III/IV hearing to address this, the Department should be
  

 3   cognizant in this promulgation proceeding of the over valuation
  

 4   as they consider factors adopted in the balance of the Class
  

 5   III formula.
  

 6           Separate from the whey cream technical error is the
  

 7   need to amend the Dairy Institute butter make allowance to
  

 8   include the, again, delete the dollar sign -- to include the
  

 9   .15 cent administrative and marketing cost adjustment.  The
  

10   butter make allowance would be amended from 17.24 cents per
  

11   pound butter to 17.39 cents per pound.
  

12       JUDGE CLIFTON:  And let me coordinate with Ms. Frisius.
  

13   Have you stricken the --
  

14       MS. FRISIUS:  Yes.
  

15       JUDGE CLIFTON:  Thank you, the dollar sign.  Thank you.
  

16       MS. TAYLOR:  Whey valuation.
  

17           The California cheese industry experience of 2007 is a
  

18   case study in the setting of minimum regulated prices above
  

19   market clearing levels.  The cheese industry stress was
  

20   manifested in California by consolidation, producer payment
  

21   defaults, and reductions in plant throughput.  Although often
  

22   characterized as a "small cheese maker issue" it clearly was
  

23   not.  Several large cheese plants with whey processing capacity
  

24   also experienced significant challenges.  Land O'Lakes was very
  

25   public about the financial difficulties at their CPI plant in
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 1   Tulare, and subsequently sold that plant.  Dairy Farmers of
  

 2   America ("DFA") was similarly quite clear that their Corona
  

 3   plant had been a financial drain.  Their August 8th, 2007,
  

 4   press release (Attachment B) announcing the reduction in
  

 5   throughput August 31st, 2007, and planned closure January 1st,
  

 6   2008, indicated that, "Market conditions and operating results
  

 7   have hindered success at our Corona plant and in our American
  

 8   cheese division.  We constantly look for ways to end losses and
  

 9   stimulate profitability."
  

10   BY MS. VULIN:
  

11      Q.  And that press release is attached here on the last
  

12   page, Attachment B?
  

13      A.  That's correct.
  

14      Q.  Thank you.
  

15      A.  In a conversation that I had the prior day with a
  

16   Senior Executive of DFA, I was told that the September 1
  

17   reduction was designed to reduce the plant throughput to a
  

18   level at which the processing of their whey stream into any
  

19   product other than dry whey could be eliminated, thereby
  

20   eliminating the losses on the other more specialized whey
  

21   products produced at the plant.  Although I'm not privy to the
  

22   magnitude of the losses on these other specialized whey
  

23   products, one can assume that they had to be very significant
  

24   to have justified the increased plant overhead cost per unit of
  

25   production that is associated with the reduced throughput.
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 1           Additionally, several of the petitioners at the
  

 2   September 2007 CDFA hearing testified that they curtailed
  

 3   cheese production due to the poor whey economics.  Three cheese
  

 4   plants struggled to fulfill producer payment obligations and
  

 5   were placed on the ineligible list for the CDFA Producer
  

 6   Security Trust Fund.  All of these changes were reflective of
  

 7   the stress that had been created because the Class 4b price
  

 8   generated a milk price that exceeded the revenue stream of the
  

 9   finished products being produced by many of the state's cheese
  

10   makers.
  

11   Whey Factor
  

12           The inclusion of an explicit whey factor in regulated
  

13   pricing had its origin with the implementation of Federal Order
  

14   Reform in January 2000.  Similar to California, many cheese
  

15   plants outside California did not, and do not, have whey
  

16   processing capacity.  However, the inclusion of the whey factor
  

17   within the Federal Order system was expected to boost the
  

18   Class III price by a modest enough amount that a small cheese
  

19   maker that lacked sufficient scale to cost effectively process
  

20   whey, was perceived to be able to cover the whey portion of
  

21   milk price through premiums garnered on the specialty cheeses,
  

22   if produced.  In its first year of implementation, the whey
  

23   factor contributed 29 cents per hundredweight to the Federal
  

24   Order Class III formula.
  

25           The explicit inclusion of a whey factor became an
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 1   increasingly challenge for those without whey processing
  

 2   capacity, as whey prices strengthened a few years later.  With
  

 3   whey driving up regulated minimums by over $3.00 per
  

 4   hundredweight at times in 2007, plants without processing
  

 5   capacity struggled and soon some were shuttered.  In Federal
  

 6   Order areas, some plants that are located in dense cheese
  

 7   production regions were able to recoup some value by the sale
  

 8   of whey to consolidators as prices increased.  But, as
  

 9   Wisconsin cheese makers Mr. Buholzer and Mr. Stettler testified
  

10   earlier in this hearing, the whey factor was even problematic
  

11   for those cheese makers selling to whey consolidators in
  

12   Wisconsin.  The whey factor was also problematic for
  

13   manufacturers of whey proteins because dry whey values in the
  

14   milk price formulas outstripped returns for protein in lactose.
  

15   It was not uncommon in that timeframe for cheese makers unable
  

16   to recover the whey value assumed in the Class III milk price
  

17   formula to negotiate with their suppliers for relief from the
  

18   full Class III price.
  

19           The existence of an explicit whey factor has been
  

20   problematic for cheese makers without whey processing capacity
  

21   regardless of whether they are operating in the Federal Orders
  

22   or California.
  

23      Q.  Ms. Taylor, I would ask that you just slow down just a
  

24   little bit.  Thanks.
  

25      A.  However, the binding nature of the current California

6177



TRANSCRIPT OF PROCEEDINGS-VOL. XXXI

 1   State Order and the Cooperatives' Proposal 1, under which
  

 2   minimum regulated prices are enforced on all Grade A milk
  

 3   manufactured in California, limits market based approaches to
  

 4   relief.  This lack of a pressure relief valve severely limits
  

 5   the range of milk values that can be applied to whey without
  

 6   risking significant damage to plant capacity.
  

 7           Much testimony has been incorporated into this hearing
  

 8   record regarding the inability to economically process whey in
  

 9   smaller cheese plants.  Whey processing is highly capital
  

10   intensive.  The extraordinarily high capital costs create a
  

11   barrier to entry for small cheese plants.  In its raw form,
  

12   dilute whey from a cheese vat has limited value in the
  

13   marketplace.  Skim whey, prior to condensing, is typically
  

14   around 6 percent solids.  At this low level of concentration,
  

15   transportation costs quickly consume the historic market value
  

16   above cost of processing.  Some intermediate size plants can
  

17   condense their whey for more economic transport for further
  

18   processing at a large plant.  However, the returns achieved for
  

19   any intermediate products short of the finished whey that is
  

20   used in the milk price formulas, fall short of finished product
  

21   value.
  

22           The diversity of whey products also creates challenges
  

23   relative to explicit inclusion of a whey factor in the
  

24   regulated pricing system.  Dry whey was historically viewed as
  

25   the lowest common denominator amongst all whey products.  This
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 1   was because it is the most generic whey product requiring the
  

 2   least advanced technology, and returns were generally lower
  

 3   than those for the more highly refined whey proteins.  It was
  

 4   thought that so long as the milk price was based upon dry whey
  

 5   prices, the whey contribution to the milk price would not be
  

 6   overstated for those who process whey.  This long-held
  

 7   assumption is challenged from time to time and was proven to be
  

 8   incorrect in 2007.  As more processors invested in whey
  

 9   fractionation technology the increased production of whey
  

10   protein concentrates depressed those prices.
  

11      Q.  By way fractionation technology, do you mean further
  

12   processing the whey down to a usable substance?
  

13      A.  I'm referring to the splitting of the whey stream to
  

14   isolate the protein from the carbohydrate, and the level of
  

15   isolation varies by product, but it is typically done by
  

16   ultra-filtration.
  

17      Q.  Thank you.
  

18      A.  Simultaneously, as older plants producing dry whey were
  

19   mothballed, the supply and demand balance pushed dry whey
  

20   prices up.  Consequently, the portion of the milk price
  

21   attributable to the dry whey value outstripped the returns from
  

22   whey protein concentrate, particularly in operations that did
  

23   not also produce lactose.  It was one contributing factor to
  

24   replacing the explicit whey factor within the California
  

25   Federal, excuse me, the California Class 4b formula with a 25
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 1   cents fixed factor in 2007.  Proposal 2 --
  

 2       JUDGE CLIFTON:  I'm going to stop you there.  This is
  

 3   extremely valuable and very helpful, and I'm going to call a
  

 4   five-minute stretch break before you resume at the very bottom
  

 5   of page 15.
  

 6       (Whereupon, a break was taken.)
  

 7       JUDGE CLIFTON:  We're back on record at 10:15.
  

 8   Ms. Vulin, would you help us find our place again?
  

 9   BY MS. VULIN:
  

10      Q.  Yes, we are on the bottom of page 15, starting at the
  

11   heading, Proposal 2 Whey Valuation
  

12      A.  Thank you.
  

13   Proposal 2 Whey Valuation
  

14           The Dairy Institute proposal appropriately caps the
  

15   whey contribution in the Class III formula in recognition that
  

16   44 Class 4b plants do not even recover a liquid whey value and
  

17   the viability of some of those plants will likely be threatened
  

18   by the increased cost burden related to a product that they
  

19   cannot, even under best management practices, extract a value
  

20   from the whey stream.  Many small cheese makers have testified
  

21   at prior CDFA hearings that they cannot sustain their
  

22   operations at an incremental milk cost of $1.50 per
  

23   hundredweight of milk attributable to whey.  They cannot
  

24   achieve the plant efficiency assumed in the formula make
  

25   allowance for cheese, so our outsider perspective of their
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 1   potential margins based upon local specialty cheese sale prices
  

 2   at retail is likely unrealistic.  I cannot speak to how many of
  

 3   these cheese makers are at risk of closing if the incremental
  

 4   milk cost generated by the whey factor in the formula is
  

 5   sustained at $1.50.  But I will note that based upon prior
  

 6   testimony at CDFA hearings, even the $1.50 per hundredweight
  

 7   milk may challenge their viability.
  

 8   Proposal 2 Alternative Whey Valuation
  

 9           The Dairy Institute proposal to value the whey portion
  

10   of the Class III milk formula relative to its concentrated
  

11   liquid whey value is consistent with the philosophy that the
  

12   Order will value the most generic product within a product
  

13   group.  The record clearly shows that there are scale barriers
  

14   to recovering full finished product value from the whey market.
  

15   Some plants without sufficient scale to process their own whey
  

16   dispose of the whey into their waste treatment solutions,
  

17   others sell concentrated whey either before or after
  

18   ultra-filtration to other cheese plants or whey consolidators.
  

19           The WPC 34 price index is the most common reference
  

20   used for the sale of liquid concentrated whey by cheese plants
  

21   selling concentrated whey within California.  As many witnesses
  

22   have testified at this hearing, the prices received for that
  

23   liquid whey are discounted to reflect that the liquid
  

24   concentrated whey requires additional processing with highly
  

25   specialized and capital intensive equipment in order to produce
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 1   a full value product.  If sold FOB seller plant, the price is
  

 2   discounted by the buyer for the cost of transport.  If sold on
  

 3   a delivered basis, the net return to the selling plant would be
  

 4   the invoiced price, less the cost of transport.  The Class III
  

 5   formula should reflect the returns achievable at the
  

 6   concentrated whey seller's plant.
  

 7           The Dairy Institute proposal reflects a survey of
  

 8   cheese plants and was corroborated by Mr. Barry Murphy, a
  

 9   consultant working with many of the cheese makers with
  

10   insufficient capacity to have economically viable whey
  

11   processing operations producing dry products at this hearing.
  

12   Whey Make Allowance.
  

13           To remedy the omission of the .15 cents per pound
  

14   administrative and marketing allowance in the Dairy Institute
  

15   proposal, the whey make allowance outlined in Dr. Schiek's
  

16   testimony should be increased by that amount.  And I will note
  

17   that I added "in" and would like that added in the record copy
  

18   prior to Dr.
  

19       JUDGE CLIFTON:  Prior to what?
  

20       MS. TAYLOR:  Dr.  Outlined "in" Dr. Schiek's.
  

21       JUDGE CLIFTON:  Oh, Ms. Frisius, do you see?  You're
  

22   inserting "IN", thank you.
  

23       MS. TAYLOR:  The revised proposed make -- the revised
  

24   proposed whey make allowance is 23.10 cents before including
  

25   transportation and cooling costs in the formula.
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 1   BY MS. VULIN:
  

 2      Q.  And just to be clear, since we had a little mix up on
  

 3   this earlier, the .15 cents per pound is less than a penny, in
  

 4   fact .15 cents?
  

 5      A.  Right.  It is midway between a tenth and two-tenths of
  

 6   a cent.
  

 7      Q.  Thank you.
  

 8       JUDGE CLIFTON:  Would you just read that last sentence one
  

 9   more time?
  

10       MS. TAYLOR:  The revised proposed whey make allowance is
  

11   23.10 cents before including transportation and cooling costs
  

12   in the formula.
  

13   USDA should not adopt the Cooperative Class III formula.
  

14           The Department should not adopt the Cooperative's
  

15   proposal for Class III and IV pricing.  In essence, the
  

16   Cooperatives are asking for price equality with other FMMO's
  

17   without allowing for equality in the way the price applies.
  

18   The proposal sets the Class III and IV prices in California
  

19   equal to what was set in the balance of the FMMO's based upon a
  

20   hearing in 2006/2007.  This proposal was supported simply by
  

21   the rationale that prices should not be different.  They have
  

22   not entered evidence specific to the relevance of the formula
  

23   factors to California.
  

24           The price levels generated by the cooperatives'
  

25   proposal, Proposal 1, have already proven untenable in a less
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 1   onerous version.  The price levels exceed those that were
  

 2   generated by the Class 4b formula, strike did, before
  

 3   December 2007, when overvaluation led to the financial
  

 4   difficulties in closure of cheese plants, three cheese plants
  

 5   being placed on the ineligible list for the Producer Security
  

 6   Trust Fund for failure to pay timely, and the sale of a
  

 7   proprietary cheese company referenced earlier in my testimony.
  

 8           It is not difficult to anticipate the damage that would
  

 9   be done if Proposal 1 is adopted.  The proposal, once again,
  

10   sets up the scenario of signals to producers to increase milk
  

11   production while signalling to cheese makers to reduce
  

12   manufacturing capacity.  Based upon history, that signal will
  

13   be once again manifested in increased cheese plant
  

14   bankruptcies, plant closures, and a shift in manufacturing
  

15   volumes from California to other states by multi-state
  

16   operators.  The proposal would set up a scenario in which even
  

17   those of us with a scale and capability to economically process
  

18   whey would be better off shifting production.  In addition to
  

19   our cheese making assets, we have invested hundreds of millions
  

20   of dollars in capital to produce specialized whey products in
  

21   our California plants and continue to need to reinvest in order
  

22   to maintain markets in a highly dynamic marketplace.  Adoption
  

23   of the proposal would, over the long-term, result in a loss of
  

24   reinvestment in California facilities and their eventual
  

25   obsolescence and closure.
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 1   Class IV Formulas
  

 2           Leprino encourages USDA to apply the same principles to
  

 3   Class IV price formula as are advocated for Class III.
  

 4   Regulated prices must not provide artificial financial
  

 5   incentives between the manufacture of Class III and IV
  

 6   products.  The very intent and nature of pooling is to mute the
  

 7   competition for market outlets from various uses of milk.
  

 8   However, a pricing and pooling system that completely
  

 9   eliminates the incentive to place milk in its highest and best
  

10   use, or which provides an incentive to manufacture milk into
  

11   lowered valued uses, does not serve dairy producers,
  

12   manufacturers, or consumers well.  To accomplish neutrality,
  

13   the pricing formula must be established by consistently
  

14   applying the same principles to both manufacturing complexes.
  

15   The Dairy Institute proposal takes an even-handed approach to
  

16   the two manufacturing classes, utilizing western-based prices
  

17   and California-based make allowances.  Consistent with that,
  

18   the nonfat dry milk and butter make allowances should be
  

19   increased from those contained in Dr. Schiek's testimony by an
  

20   administrative and marketing allowance of .15 cents, resulting
  

21   in revised proposed make allowances of 17.39 cents for butter,
  

22   and of 20.12 cents for nonfat dry milk.
  

23   Conclusion
  

24           If the Department promulgates an Order that is adopted
  

25   through a producer referendum, the outcome of this hearing will
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 1   have significant impacts throughout both the U.S. and global
  

 2   dairy industries.  The production within California of 20
  

 3   percent of the U.S. milk supply and significant volumes of
  

 4   dairy commodities that also serve the global market makes it a
  

 5   significant force across broad geography.
  

 6           If the Department promulgates an Order from this
  

 7   proceeding, it should adopt the Dairy Institute proposal,
  

 8   Proposal 2.  This proposal will allow milk for manufacturing to
  

 9   move more freely to its higher and better use.  That, in turn,
  

10   will lead to reduced price volatility and provide a more stable
  

11   plant forum with which the industry can grow demand.  It also
  

12   sets prices at market-clearing levels that allow for orderly
  

13   marketing.  These are critical elements that will contribute to
  

14   the broader industry's ability to drive demand to the benefit
  

15   of producers, processors, and consumers.
  

16   BY MS. VULIN:
  

17      Q.  Thank you, Ms. Taylor.  And is there anything else that
  

18   you would like to add in addition to to your written testimony?
  

19      A.  Not at this point.
  

20      Q.  Thank you.
  

21       JUDGE CLIFTON:  I have a couple of coordinating points with
  

22   Ms. Frisius.  On page 18, in the paragraph that is entitled
  

23   Class 4 formulas, as you read the statement, Ms. Taylor, you
  

24   made a couple of words plural, and I propose that we add the
  

25   "S" to each of those words now, but I need for you to confirm
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 1   that's what we should do.  So four lines up from the bottom of
  

 2   that paragraph, the line begins, "western based price" and you
  

 3   read "western based prices".  Shall we insert an S?
  

 4       MS. TAYLOR:  Yes.
  

 5       JUDGE CLIFTON:  All right.  And again, the last line of
  

 6   that paragraph begins with the word "allowance" and you read
  

 7   "allowances".  Shall we add an S to that word?
  

 8       MS. TAYLOR:  Yes.
  

 9       JUDGE CLIFTON:  All right.  And then Ms. Frisius also
  

10   signaled to me in page 17, in the next to the last paragraph,
  

11   actually, the last full paragraph, we struck the word "did"
  

12   and she signaled to me that that has been done in the record.
  

13       MS. TAYLOR:  Yes.
  

14       JUDGE CLIFTON:  All right.  Then, Ms. Vulin, shall we deal
  

15   with the exhibit?
  

16       MS. VULIN:  Yes, we would move at this time to admit
  

17   Exhibit 135.
  

18       JUDGE CLIFTON:  Is there anyone who would like to question
  

19   Ms. Taylor before determining whether you have any objection?
  

20   Are there any objections to the admission into evidence of
  

21   Exhibit 135?  There are none.  Exhibit 135 is admitted into
  

22   evidence.
  

23            (Thereafter, Exhibit Number 135, was
  

24            received into evidence.)
  

25       MS. VULIN:  Thank you, Ms. Taylor, no further questions.
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 1       JUDGE CLIFTON:  Who will begin cross-examination of
  

 2   Ms. Taylor.  Mr. Beshore.
  

 3                        CROSS-EXAMINATION
  

 4   BY MR. BESHORE:
  

 5      Q.  Marvin Beshore.
  

 6           Thank you, your Honor.  Good morning, Ms. Taylor.
  

 7      A.  Good morning, Mr. Beshore.
  

 8      Q.  Let me, I want to start with just a few questions about
  

 9   Leprino's operations and sales, and what's been referenced in
  

10   your testimony today.  First of all, not to repeat but just to
  

11   set the background, Leprino has six plants in the United States
  

12   outside of California, at which six manufacture, cheese
  

13   manufacturing plants as you testified the other day?
  

14      A.  That's correct.
  

15      Q.  Okay.  And they are all in the Federal Order system,
  

16   buy milk that's pooled in the Federal Order system.
  

17      A.  We buy milk, the areas where the plants are located,
  

18   some of them that, from an -- well, first of all, they are all
  

19   nonpool plants.
  

20      Q.  Right.
  

21      A.  And from an economic incentive perspective, there's
  

22   some areas where I would expect that all that milk is pooled,
  

23   but that decision has been made by the cooperative that
  

24   supplies us.  There are some that are located in areas where I
  

25   suspect that that may not be pooled full time.
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 1      Q.  Okay.  In any event, as you testified the other day,
  

 2   the price of milk at those plants averages to be at least the
  

 3   minimum Federal Order Class III price.
  

 4      A.  That's correct.
  

 5      Q.  Okay.  What portion, if you look at Leprino as a
  

 6   national production system and company, six plants outside of
  

 7   California, three plants in California, what portion of
  

 8   production of cheese is in California versus the rest of the
  

 9   country?
  

10      A.  There are going to be certain things that I'll be a
  

11   little bit more vague on because of privately-held company and
  

12   competitive issues.  I will tell you it is significant, you
  

13   know, in terms of the California footprint, very significant,
  

14   but I will not give you a precise percentage.
  

15      Q.  Can you give me any more than significant?  Less than
  

16   50 percent in California of national total production?
  

17      A.  Yes.
  

18      Q.  Okay.  Is it roughly proportional on a total plant
  

19   system basis?
  

20      A.  No.  Our California plants are larger on average than
  

21   our plants outside of California.
  

22      Q.  Okay.  That gives us something to work with there.
  

23   Now, Leprino's product mix in its plants, is it, do you produce
  

24   all of the -- by the way, this information about standards of
  

25   identity for Mozzarella on Attachment A of Exhibit 134 is
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 1   extremely useful and interesting.
  

 2       JUDGE CLIFTON:  135.
  

 3       MR. BESHORE:  135, I'm sorry, Exhibit 135.
  

 4   BY MR. BESHORE:
  

 5      Q.  Does Leprino produce all those products listed on
  

 6   Attachment A?
  

 7      A.  We do not.
  

 8      Q.  Do you produce products that are not listed on
  

 9   Exhibit A, Attachment A to 135?
  

10      A.  Yes.
  

11      Q.  Okay.
  

12      A.  We produce many of the ones that are on A.
  

13      Q.  Okay.
  

14      A.  But we do not produce nonfat Mozzarella cheese.
  

15      Q.  The first one listed?
  

16      A.  Right.
  

17      Q.  Okay.  What else?
  

18      A.  I don't believe that we produce the bottom one, the
  

19   Mozzarella cheese that's defined as 52 to 60 on moisture and
  

20   greater than 45 on FDB.  I'm not certain of that, but that's my
  

21   sense.
  

22      Q.  Okay.  And your sense is that you think you do produce
  

23   the other six?
  

24      A.  Yes.
  

25      Q.  Okay.  Is there -- is there specialization within the
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 1   Leprino system in terms of production of these products, that
  

 2   is, does one of the plants produce all the, you know, low
  

 3   moisture part skim Mozzarella for your system, or is there
  

 4   specialization within products at your plants?
  

 5      A.  There's some specialization where some plants are
  

 6   dedicated to products where we can do full-day runs of a single
  

 7   product, and there are certain designated plants where we will
  

 8   do smaller runs for a specialized product.
  

 9      Q.  Okay.  Is there, are there any products that are run at
  

10   only one plant for full national distribution?
  

11      A.  I believe we do have, I have not kept up on all of our
  

12   flexibility across plants, but I can tell you in the past that,
  

13   for example, the higher level of fat reduction that was
  

14   required for some of those cheeses restricted those products to
  

15   plants that had greater separation capacity on the front end,
  

16   because we don't want to slow down the production process by
  

17   the additional separation required and so we don't have that
  

18   level of separation in every plant.
  

19      Q.  Okay.  Level of fat skim separation?
  

20      A.  Right.  Right.  We also have some plants that are fully
  

21   dedicated to shredding and freezing the product, selling it in
  

22   that form.  What we call our quality lock cheese, where we are
  

23   using individual quick-freezing technology to essentially lock
  

24   in the performance parameters of that cheese at the time it's
  

25   made.  There are some other plants that will produce a bulk
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 1   product that is shredded by our customer.
  

 2      Q.  Okay.  So the plants that are, could you tell us where
  

 3   the plants that are dedicated to shredding and distribution of
  

 4   only that product are located?
  

 5      A.  Tracy would be one of them; Lemoore East would be one
  

 6   of them, and we have, just to clarify for the record, there is
  

 7   no Zip code called Lemoore East.  We have two manufacturing
  

 8   facilities in Lemoore, California, and for internal
  

 9   identification, we refer to one as west and one as east.  So
  

10   our original Lemoore plant that we acquired in 1986, I believe,
  

11   is strictly the IQF production of cheese.
  

12       JUDGE CLIFTON:  It is what?
  

13       MS. TAYLOR:  IQF is the term that I used.  And that's
  

14   represents Individual Quick Freezing.  And it's a technology
  

15   that Leprino adopted from the frozen vegetable folks back in
  

16   the 1980's.  And my understanding is that Jim Leprino figured
  

17   out that if the vegetable guys could freeze peas and keep each
  

18   as a unique pea, that, you know, at that point, if people froze
  

19   shredded cheese, it would come out as a big block of ice when
  

20   done.  And so he figured that we should be able to do enough
  

21   research and development to figure out how to adopt that same
  

22   technology to cheese in a way that enhances the functionality
  

23   of that cheese.
  

24   BY MR. BESHORE:
  

25      Q.  Okay.  And if I understood your testimony, I don't want
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 1   to get it wrong, the Tracy and Lemoore East plants are
  

 2   completely dedicated TO producing product with that technology?
  

 3      A.  That's correct.  Lemoore West has that capability.  It
  

 4   also has capability of producing a block Mozzarella, and it
  

 5   also has capability to produce a form that we refer to as
  

 6   ribbon.  And ribbon is a proprietary form that only we produce,
  

 7   where we, rather than forming the Mozzarella into, say, 6 pound
  

 8   blocks or 20 pound blocks for bulk, we extrude the Mozzarella
  

 9   coming off the vat, but there's a mixing kneading process in
  

10   between.  We extrude it into 1 to 2-inch thick ribbons that the
  

11   tech services folks would be terrified to have me try to
  

12   describe this, just on an eyeball basis two feet wide in some
  

13   cases, it varies by plant.  But in any case, a long ribbon of
  

14   cheese that then gets cut up into sizes that we can either put
  

15   into thousand pound totes or into smaller packages that then
  

16   could be used through distribution to small independent
  

17   pizzerias.
  

18      Q.  Okay.  So the shredded products that are produced at
  

19   Tracy and Lemoore East?
  

20      A.  Yes.
  

21      Q.  East?  Are they packaged right at the plant and then
  

22   sold FOB the plant?
  

23      A.  They are packaged at the plant and the sales approach
  

24   will vary by customer.  We have some customers who pick up at
  

25   the plant, and in that case it would be FOB pricing.  But the
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 1   vast majority of our customers are priced at their location,
  

 2   and we have a system where we don't want our customers to try
  

 3   to dictate where their cheese is produced within the system, it
  

 4   is important for us to retain that flexibility across those
  

 5   nine plants.  And so we will price them based on the delivered
  

 6   price that we need to be competitive.  And then, essentially,
  

 7   we end up eating some of that transportation cost, if we are
  

 8   delivering it from an uneconomic source.
  

 9      Q.  Okay.  That's -- you -- that's a pricing -- that's a
  

10   product sales policy that Leprino has for its purposes, that
  

11   you price, that you deliver it to your customer without their,
  

12   without them dictating the source?
  

13      A.  Yes.
  

14      Q.  Okay.  Okay.
  

15      A.  Now, I should clarify that, of course, we work with our
  

16   customers and many customers require plant approvals and all
  

17   those other quality parameters and work hard to make sure that
  

18   they are very comfortable and we try to maintain the highest
  

19   standards on quality regardless of where we are producing it.
  

20   But the customers do have some collaboration.  They generally
  

21   will qualify a set of plants.
  

22      Q.  Okay.  So are the plants in California, Tracy and
  

23   Lemoore East, are they the only two plants in the system that
  

24   are dedicated to just one finished product?
  

25      A.  We have been changing so much of our plant
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 1   configuration, so let me think.  They would not be.  We
  

 2   converted our Waverly plant to a fresh ribbon plant within the
  

 3   last couple of years, so they don't have the capacity to flex.
  

 4      Q.  So they are producing solely the fresh ribbon that
  

 5   Waverly, then?
  

 6      A.  Correct.
  

 7      Q.  Is that the ribbon that you described earlier?
  

 8      A.  Yes, yes.
  

 9      Q.  Okay.  Is that the only other plant that's specialized
  

10   to one product only?
  

11      A.  Our Greeley facility, the newest in our system, also is
  

12   a fresh ribbon plant, does not have the capability to flex into
  

13   the individually quick frozen product.
  

14      Q.  So the fresh ribbon, let's say from Waverly, where
  

15   would it be distributed?
  

16      A.  That would primarily be distributed into the Northeast
  

17   market.  Much of it would go into that New York, New Jersey
  

18   independent pizzeria market.  Some may go outside of that
  

19   further down the Seaboard.
  

20      Q.  And the plants in Michigan, what products are, the two
  

21   plants there, what products or group of products are produced
  

22   there?
  

23      A.  Remus is a string cheese plant.
  

24      Q.  Strictly string?
  

25      A.  Strictly string cheese.  Allendale is primarily a fresh
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 1   ribbon product, but also has the capability to produce the IQF
  

 2   product.
  

 3      Q.  Okay.  So is there any other plant besides Remus that's
  

 4   a string plant?
  

 5      A.  We also produce string cheese in Ft. Morgan, Colorado.
  

 6      Q.  Okay.  Let's say you have string cheese customers in
  

 7   Texas, where would they be supplied from?
  

 8      A.  I do not see the specific information.  I would assume
  

 9   that they would likely be supplied from Ft. Morgan.
  

10      Q.  And if you had string cheese customers on the West
  

11   Coast here in California and other points, I assume they would
  

12   be, where would they be supplied from?
  

13      A.  I presume also from Ft. Morgan.  Now, there are --
  

14   there are some constraints relative to what products can be
  

15   made in each of those plants, though, as well.  So you may have
  

16   national distribution from each plant, it's not strictly a
  

17   distance calculation.
  

18      Q.  Okay.  Right.  So based on the total product mix and
  

19   what plant you can most efficiently and economically make those
  

20   products at, is it fair to just generalize and say Leprino's
  

21   got a national, it's got a national production system, a
  

22   national customer base, products that are distributed
  

23   nationally, and it is coordinated in the best possible fashion?
  

24      A.  That's what we attempt to do.  And of course, with the
  

25   addendum that it is an international customer base at this
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 1   point.  We are focused on the national at the moment, I
  

 2   presume.
  

 3      Q.  Right.  I was, but thank you for mentioning that.  Now,
  

 4   you indicated, I think, what, ten percent of roughly of
  

 5   California production is exported, if I remember?
  

 6      A.  I believe that it was higher than that.
  

 7      Q.  Okay.
  

 8      A.  I believe it was -- let me look.
  

 9      Q.  And I was drawing from memory, which is probably
  

10   faulty.  Page 9, 13 percent, second full paragraph?
  

11      A.  Yep, that makes sense.  13 percent on the cheese
  

12   production and close to 90 percent on the whey products, which
  

13   would be the combination of the whey proteins and lactose.
  

14      Q.  Okay.  Do you export cheese or whey from any of your
  

15   other facilities outside of California facilities?
  

16      A.  Yes.
  

17      Q.  What percentage, if you know, from the Federal Order
  

18   system of plants, if I can call them that, system of plants
  

19   outside of California?
  

20      A.  I can tell you that all of the string cheese that we
  

21   export would come out of plants that make get Federal Order
  

22   milk, because that's the only, those are the only plants that,
  

23   in which we produce the string cheese.
  

24      Q.  Okay.
  

25      A.  The string cheese exported is largely used in stuffed
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 1   crust pizza, which we have had that benefit of having invented
  

 2   a technology that allows the cheese to melt but not disappear
  

 3   from inside the crust, and none of our competitors have done
  

 4   that, and so we have been in that market since probably the
  

 5   late '90's.  And as we talk, I'm looking for my cheat sheets.
  

 6   Could you ask your question again?
  

 7      Q.  Well, the question was what percentage of production
  

 8   outside of California is export, cheese and/or whey?
  

 9      A.  Why don't I just give you the total company --
  

10      Q.  Sure.
  

11      A.  -- percentages.  We're, close to 10 percent of our
  

12   cheese is exported, and just over 60 percent of our whey in
  

13   various forms is exported.  As I look at the data, obviously
  

14   California makes up a big portion of that.
  

15      Q.  Okay.  Very good.  Thank you.
  

16       JUDGE CLIFTON:  May I interrupt just a minute, Mr. Beshore?
  

17   The Tracy plant, is that in California?
  

18       MS. TAYLOR:  Yes.
  

19       JUDGE CLIFTON:  And how is Tracy spelled?
  

20       MS. TAYLOR:  T-R-A-C-Y.
  

21       JUDGE CLIFTON:  And the Lemoore plants, they are both in
  

22   California?
  

23       MS. TAYLOR:  Yes.
  

24       JUDGE CLIFTON:  And how is Lemoore spelled?
  

25       MS. TAYLOR:  L-E-M-O-O-R-E.
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 1       JUDGE CLIFTON:  And I know you've covered some of this in
  

 2   your prior testimony, but I would like to get it here.  In what
  

 3   state is the Waverly plant located?
  

 4       MS. TAYLOR:  Let's just call it New York, it straddles the
  

 5   New York-Pennsylvania border.
  

 6       MR. BESHORE:  It seems to show up on Pennsylvania
  

 7   statistics sometimes for some reason.
  

 8       MS. TAYLOR:  That's a good point.  My understanding is that
  

 9   we have had that plant since 1978.  I'm not sure who, but it
  

10   was somebody prior to Leprino who decided it was a good idea to
  

11   build a plant that straddled two states.  And apparently, when
  

12   we first started operating that plant, both states wanted to
  

13   apply all their inspections, etcetera.  And eventually New York
  

14   deferred to Pennsylvania in matters of plant inspection, as
  

15   well as, as I understand it, reporting on the statistics.
  

16       MR. BESHORE:  Somebody said the intake was on one side,
  

17   probably on the Pennsylvania side.
  

18       MS. TAYLOR:  That's correct, the milk intake is on the
  

19   Pennsylvania side.
  

20       JUDGE CLIFTON:  And how is Waverly spelled?
  

21       MS. TAYLOR:  W-A-V-E-R-L-Y.
  

22       JUDGE CLIFTON:  All right.  And Greeley and Ft. Morgan are
  

23   both in Colorado.
  

24       MS. TAYLOR:  Correct.  Greeley is G-R-E-E-L-E-Y.
  

25   And Ft. Morgan, is typically abbreviated Ft. M-O-R-G-A-N.
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 1       JUDGE CLIFTON:  Yes, with the Morgan being capital M and a
  

 2   separate word.
  

 3       MS. TAYLOR:  Correct.
  

 4       JUDGE CLIFTON:  And then in Michigan, I know it's been
  

 5   spelled in the record before, but I don't remember, how is
  

 6   Remus spelled?
  

 7       MS. TAYLOR:  Remus is R-E-M-U-S.
  

 8       JUDGE CLIFTON:  Allendale?
  

 9       MS. TAYLOR:  A-L-L-E-N-D-A-L-E.
  

10       JUDGE CLIFTON:  Thank you.  I know you have done, someone
  

11   has done that before for me, but I thank you.  Mr. Beshore.
  

12       MR. BESHORE:  Okay.
  

13   BY MR. BESHORE:
  

14      Q.  Do you know what proportion of your product, and I'll
  

15   just talk national, not export, is sold FOB the plant versus
  

16   delivered to customer's locations?
  

17      A.  I do not.
  

18      Q.  Would it be more than half, less than half?  Which is
  

19   the greater?
  

20      A.  I think that more than half is on a delivered basis.
  

21   The net effect on the economic side is pretty comparable.
  

22      Q.  Okay.  You have talked about distribution from
  

23   California east of the Mississippi and into the Southeast.  Is
  

24   that, is that true?  Do you distribute from California plants
  

25   East of the Mississippi and into the Southeastern United
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 1   States?
  

 2      A.  Yes, a great deal of our product flows into the
  

 3   Southeast.
  

 4      Q.  From the California plants?
  

 5      A.  From the California plants.
  

 6      Q.  Okay.  So to deliver from California to the Southeast,
  

 7   you have a plant in New Mexico, correct?
  

 8      A.  Correct.
  

 9      Q.  And you have two plants in Colorado?
  

10      A.  Correct.
  

11      Q.  And you go past those plants, I mean not literally past
  

12   the plants, but you take product that's produced West of them
  

13   and deliver it to points hundreds of miles, hundreds of miles
  

14   east of those locations, correct?
  

15      A.  Yes, and that's reflective of the vast consumption in
  

16   the Eastern Seaboard versus the vast production that we have in
  

17   our western network.
  

18      Q.  Or is it based on the products that Leprino, where it
  

19   manufacturers its products as well?
  

20      A.  There is an impact by product, but regardless, and we
  

21   have, over time, adjusted which products we're producing in
  

22   which plants.  And even when, much of the product that's going
  

23   into the Southeast is in the IQF, the quality locked cheese
  

24   form.  Even when Roswell was producing that same product forum
  

25   on a full-time basis, product from California was transported
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 1   into the Southeast.
  

 2      Q.  But less than it is now because Roswell is not
  

 3   producing it, and therefore, you have to transport more from
  

 4   California, correct?
  

 5      A.  I'm not sure that it's less.  I have not seen that
  

 6   data.  There's a lot of California, because of the fresh
  

 7   product that we're producing in Lemoore West, a lot of that
  

 8   product is going up to the Upper Midwest, and so that is
  

 9   displacing some of the QLC that we have produced otherwise
  

10   here, so I don't have the data to determine that.  But the
  

11   movements are not irrational.  They are -- they are, it's
  

12   because of the demand in the Southeast.  There's a tremendous
  

13   amount of demand and we serve a lot of the large pizza chains,
  

14   and ship into their distribution centers in the Southeast.
  

15      Q.  But it is a product of where you produce it and where
  

16   your customers demand it, it's a combination?
  

17      A.  It's a combination.  Yeah, we will optimize the system.
  

18      Q.  The, what is the fresh product that you reference
  

19   that's produced in Lemoore West that's shipped into the
  

20   Midwest, Upper Midwest?
  

21      A.  That's the ribbon product that I referred to quite
  

22   often, shipped into the Upper Midwest in the thousand pound
  

23   totes.  As much as we would like to think that all customers
  

24   would want to have the quality locked cheese that we produce,
  

25   the IQF cheese, there are many customers who are food
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 1   manufacturers, whether they are making frozen pizza, or
  

 2   entrees, or something else of that sort, who have shredding
  

 3   operations within their production line.  So if you can picture
  

 4   a pizza production line, the cheese application is a very small
  

 5   part of that.  They already have the equipment that will shred
  

 6   and dose it, so they are looking for bulk cheese rather than
  

 7   pre-shredded cheese.
  

 8      Q.  Does anybody produce that product in the Upper Midwest,
  

 9   any of your competitors?
  

10      A.  Yes.  A lot of those customers are buying from many,
  

11   many, different sources, and they will be using Mozzarella that
  

12   might be in block form, not ribbon, so the equipment is set up
  

13   so it is not constrained to only use the ribbon form.
  

14      Q.  So is that an example of a situation where you say,
  

15   product is manufactured in California, shipped to converter
  

16   locations or processor locations outside of California, and
  

17   then shipped back into California for consumption?
  

18      A.  Yes, that would be one of those cases, and it would be
  

19   shipped back into California.  It could be shipped back in as
  

20   retail shredded cheese that's been packaged by those customers,
  

21   or it could be shipped back in in the form of a frozen pizza or
  

22   any number of other food items.
  

23      Q.  Okay.  Now, you have not offered any cost of
  

24   production.  I mean, any manufacturing cost information from
  

25   Leprino for this hearing record.  Do you intend to?
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 1      A.  No.  I know I could pull some data relative to
  

 2   comparisons, say, of electricity or any number of other things
  

 3   that are inputs.  I can tell you that we, when I have looked at
  

 4   that in the past, and I have challenged our production
  

 5   accounting folks to dissect it in different ways.  The
  

 6   challenge with doing it on a plant basis is we have such
  

 7   differences across the plants.  But if you look at it relative
  

 8   to the rate per input, our costs in California are
  

 9   significantly higher than they are in outside of California.
  

10      Q.  Well, the total production of cheese, these cheeses are
  

11   all, you know, you are different products are all specialized
  

12   and represent different costs among them, do they not?
  

13      A.  For the individual cheese, absolutely.
  

14      Q.  Okay.
  

15      A.  And that's why you get driven toward looking at rates
  

16   and not rolled up numbers.
  

17      Q.  There's also not been any price information offered
  

18   with respect to Mozzarella or any other Italian cheeses for
  

19   purposes of milk price, minimum milk pricing.  Do you intend to
  

20   provide any for the record?
  

21      A.  No, and quite honestly, the net returns for any typical
  

22   Mozzarella manufacturer equilibrate over time with a net return
  

23   for a cheddar maker, because there is sufficient flex capacity
  

24   across the country by companies who can divert milk into the
  

25   higher return use that will complicate the record by what is
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 1   the Mozzarella discount to the CME that offsets the higher
  

 2   yield.  And what's the manufacturing cost?  The market forces,
  

 3   the economics, and competition across cheese makers drives
  

 4   those net returns to equilibrate over time, so it's not
  

 5   necessary for the hearing record.
  

 6      Q.  So let me see if I understand this.  First of all,
  

 7   Mozzarella, or Italian, Mozzarella by itself there's more
  

 8   Mozzarella production than there is cheddar production in the
  

 9   United States today, correct?
  

10      A.  As I said in my testimony, yes.
  

11      Q.  And if you take all Italian types, there's roughly 50
  

12   percent more production total U.S. than cheddar production,
  

13   correct?
  

14      A.  I haven't looked at all Italian.
  

15      Q.  Okay.  Well, the dairy product summary will be in and
  

16   shows that.  And it's your position, and I take it that of the
  

17   Dairy Institute, that in order to have, that if you were to put
  

18   price and make cost information about the Italian types or
  

19   Mozzarella, it would just be too confusing for the Secretary to
  

20   figure out in coming up with minimum prices for producer milk,
  

21   correct?
  

22      A.  It's my contention that it's irrelevant because it
  

23   doesn't represent a cheese that can be very specifically and
  

24   uniformly identified.  If you do narrow it to that product that
  

25   could be narrowly identified, as I worked through in my
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 1   testimony, that's probably a low moisture part skim product,
  

 2   and by the time you look at that volume, it is much smaller
  

 3   than the cheddar production that's eligible to be reported.
  

 4   Therefore, it's not worth looking at.  On top of that, it's
  

 5   also just inconsistent with the concept of going to the most
  

 6   generic product.  It's also inconsistent with the concept of,
  

 7   again, the returns equilibrate.
  

 8      Q.  I understand that's your assertion, but there is
  

 9   absolutely no information in this record in terms of financial
  

10   information, price, or cost information with respect to
  

11   production and sales of Mozzarella or any other Italian types
  

12   to evaluate that assertion; isn't that correct?
  

13      A.  That's correct.  But I have put into the record the
  

14   fact that you have much lower volume that would be eligible.
  

15   And, in fact, the co-op proposal does not use anything other
  

16   than cheddar, and so it was not something that we would have
  

17   even considered in the dialogue.
  

18      Q.  But your economics, your testimony with respect to the
  

19   results of a minimum price with respect to cheddar are based on
  

20   what you assert would happen with respect to production of
  

21   Italian cheeses for Leprino and everybody else who does Italian
  

22   cheeses as well as cheddar manufacturers?
  

23      A.  I'm not sure I understand what your question is.
  

24      Q.  Okay.  If we're pricing all cheese at one price,
  

25   Class III at one minimum price, when you talk about economic
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 1   effects, you are not, you are talking about economic results
  

 2   for all cheese manufacturers, not just cheddar manufacturers.
  

 3   When you assert that there will be constraints in production,
  

 4   losses, etcetera, you are talking about everybody, not just
  

 5   cheddar manufacturers, correct?
  

 6      A.  All producers of what I would term commodity cheese.
  

 7      Q.  Okay.  Only producers of commodity cheese?
  

 8      A.  There are going to be some differentiated products,
  

 9   whether it's on the cheese side or otherwise, that may have
  

10   different effects.
  

11          Dairy Goddess is producing cheese.  Bless her if she
  

12   can get a much higher price at the local farm market, but in
  

13   California where 40 billion pounds of milk is produced, the
  

14   market must clear through commodity cheese.
  

15      Q.  Okay.  Your Honor, I would suggest this is a good time
  

16   for the morning break, at least I would make that motion.
  

17       JUDGE CLIFTON:  I agree.  And I notice that we have got
  

18   some new people that have arrived, and they may want to
  

19   testify, and this will give people a chance to greet them.
  

20           Ms. Vulin, did you have any extra copies of
  

21   Ms. Taylor's testimony?  I know a couple of the gentlemen in
  

22   the back would like that.
  

23       MS. VULIN:  We have one but we can make more.
  

24       JUDGE CLIFTON:  There's some on the back chair.  Okay.
  

25   Good.  All right.  Let us take a 15-minute break.  Please be
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 1   back and ready to go at 11:17.  11:17.
  

 2       (Whereupon, a break was taken.)
  

 3       JUDGE CLIFTON:  We are back on record at 11:18.
  

 4   Mr. Beshore?
  

 5       MR. BESHORE:  Your Honor, there is a dairy farmer here who
  

 6   has come to testify, and I'm certainly perfectly prepared to
  

 7   yield to him testifying at this time, and he's prepared to go
  

 8   forward now.
  

 9       JUDGE CLIFTON:  Wonderful.  I invite you to come forward,
  

10   sir.  And I'm going to ask that you come up on the platform
  

11   next to me.  There are some steps at the opposite end of the
  

12   platform.  Welcome.
  

13           You may be seated.  I'll swear you in in a seated
  

14   position.  What I'll do, I'll swear you in first, and then I'll
  

15   ask you your name, and to spell it, and then we'll go from
  

16   there.
  

17       MR. VERBURG:  Okay.
  

18       JUDGE CLIFTON:  Would you raise your right hand, please?
  

19           Do you solemnly swear or affirm under penalty of
  

20   perjury that the evidence you will present will be the truth?
  

21       MR. VERBURG:  Yes, ma'am.
  

22       JUDGE CLIFTON:  Thank you.  Please speak into the
  

23   microphone rather than to me, because that way it will be
  

24   captured better.  And state and spell your name.
  

25       MR. VERBURG:  Okay.  My name is Jacob, J-A-C-O-B,
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 1   V-E-R-B-U-R-G.  My address is 1142 --
  

 2       JUDGE CLIFTON:  Let me stop you.  We'll take a business
  

 3   address if that's also where you operate your business.
  

 4       MR. VERBURG:  Yes, same.
  

 5       JUDGE CLIFTON:  Yes.  All right.  You may proceed.
  

 6       MR. VERBURG:  My address is 1142 North Hart Road, H-A-R-T,
  

 7   Modesto, California.  95358.
  

 8       JUDGE CLIFTON:  And Modesto is less than a hundred miles
  

 9   from here; is that correct?
  

10       MR. VERBURG:  Yes, Stanislaus County.
  

11       JUDGE CLIFTON:  Very good.  Mr. Beshore?
  

12                       DIRECT EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  I thank you very much for coming today, Mr. Verburg.
  

15   And you have some comments you would like to make and please
  

16   have at it.
  

17      A.  Thank you.  I have a written statement first and then
  

18   after a written statement, I have some comments to make about
  

19   our sick industry.
  

20           I, myself, and my son, we operate Verburg and Son
  

21   Dairy, and we are in support of the Federal Marketing Order
  

22   proposal put forward by the Cooperatives, and that's
  

23   Proposal Number 1.
  

24           My dairy operation, like I said, is in Modesto,
  

25   California.  We milk between 950 and 1,000 cows.  I have been
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 1   in the dairy business on my own for 53 years.  Before that, we
  

 2   were in the dairy business, of all places, in Torrance,
  

 3   California, which is where we had a Cash-and-Carry, at most.  I
  

 4   don't know if everybody knows what a Cash-and-Carry operation
  

 5   is, but that's where you milk the cows, you process the milk,
  

 6   and you sold it through the front door.  In those days, we're
  

 7   talking about the '50's now, in those days you could actually
  

 8   sell your milk for half a cent to two cents, depending on what
  

 9   the state said, less than what the local grocer could sell it
  

10   for, because you were processing and selling on the premises.
  

11   I don't think there's a Cash-and-Carry left today.  We were the
  

12   last dairy to leave Torrance because they passed an ordinance
  

13   saying we don't want anymore cows in the city.  So we were the
  

14   last ones to leave Torrance.
  

15           As far as the rest of this, I'm just going to read it
  

16   to you.  Okay.
  

17           Time and time again, I and other dairy producers have
  

18   called California Department of Food and Agriculture (CDFA) to
  

19   fix our state pricing system, so that I and other dairy
  

20   producers in our state are paid prices for our milk that are in
  

21   line with the rest of the country.  The failure of the CDFA to
  

22   fix our state system has led me and other dairy producers
  

23   across the far state, to support joining the Federal Marketing
  

24   Order system.
  

25           I have been a dairy producer in California all my life.
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 1   Our state has some of the highest costs and of production in
  

 2   the country, due to high cost of land, dairy input, cost
  

 3   associated with environmental labor, which is really starting
  

 4   to hurt us, and all the other many regulations that dairy
  

 5   producers must adhere to in order to operate a dairy in the
  

 6   State of California.  Adding the unprecedented challenges
  

 7   created by the ongoing historic drought, make the outlook for
  

 8   dairy producers here more uncertain.
  

 9           I and other dairy producers simply cannot afford to be
  

10   so significantly underpaid compared to dairy producers in the
  

11   rest of the country.  As to the cooperative proposal states,
  

12   dairy producers in our state have been paid an average of $1.85
  

13   a hundredweight lower average from August 2012 to May 2015.  If
  

14   our prices are inline with producer prices in the Federal Order
  

15   system, we would not have seen more than 300 dairies exit the
  

16   last five years, and many more dairy producers questioning
  

17   whether or not to continue -- and my son is one of them.
  

18           Not only are we paid significantly less than farmers in
  

19   other states, we are also at a great disadvantage under the new
  

20   Dairy Margin Protection Program.  Because our prices in this
  

21   state are so much lower, the Dairy Margin Protection Program is
  

22   much less effective in California, given the fact that all milk
  

23   price used for the MPPP approaching $2.00 higher than the price
  

24   I and other dairy producers in our state receive.  This program
  

25   provides no real safety net when prices are out.
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 1           I support the Cooperatives' proposal because it will
  

 2   align our pricing with the Federal Order system, continue our
  

 3   state quota program that dairy farmers have invested in over
  

 4   many years, and bring the process of determining our prices
  

 5   inline with the rest of the Federal Order system.
  

 6           That's the end of my prepared written statement.  Now,
  

 7   I want to get personal.
  

 8           I have one son that refused to milk cows.  He said,
  

 9   "Dad," he says, "I'm going to grow almonds."  He said, "It is a
  

10   lot easier life and it pays better."  I lost that son, but he
  

11   still, the fact remains is, my grandson is now farming those
  

12   almonds, and he's doing real well.  Around my dairy, there is
  

13   no more open land, except what I own.  It's all trees.  When I
  

14   moved there in 1963, when I bought that ranch, there was 27
  

15   dairies on North Hart Road, which is two miles long.  Today I
  

16   am the only dairy on North Hart Road.  There are no others.
  

17           I know we're producing more milk today than what we did
  

18   in 1963, I understand that.  But we have gotten more efficient.
  

19   The system has made us more efficient.
  

20           My other son today, he is saying, "Dad, why are we
  

21   doing this?"  Because I love cows.  But still, we can't
  

22   continue the way we're going, it's not going to work.  You are
  

23   going to lose more and more of these producers.  So I ask this
  

24   hearing, please consider these proposals that are before you
  

25   right now and today.
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 1           If you have any questions, please, I'll answer them to
  

 2   the best of my knowledge.
  

 3       JUDGE CLIFTON:  Mr. Beshore.
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. BESHORE:
  

 6      Q.  Thank you, Mr. Verburg.  I had just one question.  I
  

 7   don't think you covered this.  Can you just tell us a little
  

 8   bit about how you market your milk, who you sell it to, and
  

 9   what your history's been that way.  And also, I'll just throw
  

10   out a second question, you can get into both of them.  Do you
  

11   have any quota and how do you look at that?
  

12      A.  My dairy sells milk, for 40 years we sold to Berkeley
  

13   Farms which were the Sabbati Brothers, they sold their
  

14   operation to Dean Foods.  When Dean Foods bought it, they
  

15   decided that they were going to have all their milk come from
  

16   DFA.  I'm not a very co-op minded-type person.  I'm too darn
  

17   independent to be co-op minded.  Even my walnuts don't go to a
  

18   co-op, okay?  And I do have walnuts.
  

19           So when Berkeley decided they had to have co-op milk, I
  

20   quit Berkeley and I went to Foster Farms, which is now no
  

21   longer Foster Farms, but they go under a different label today.
  

22   But that's where my milk goes to today, is to Foster Farms.  I
  

23   have been with Foster Farms now for about six and a half, seven
  

24   years.
  

25           As far as my quota, I'm one of the few people in the
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 1   state that is covered by over 80 percent of my production,
  

 2   which is covered by quota.  If you look at the value of the
  

 3   quota today, the value of my quota is over $2 million, if I
  

 4   were to sell it tomorrow morning.  So a lot, I hear a lot of
  

 5   arguments from fellow dairymen saying, "Oh, well, if I had your
  

 6   quota, I would never go for a Federal Order because you are
  

 7   going to lose your quota."  Okay.  I feel so strongly about
  

 8   this Federal Order that it's going to work and we're going to
  

 9   be able to keep our quota, that I am willing to sacrifice that
  

10   $2 million.  That answer your question?
  

11      Q.  Yes, sir.
  

12       JUDGE CLIFTON:  Who next has questions for Mr. Verburg?
  

13       MR. VERBURG:  You got a pretty quiet crowd here today.
  

14       JUDGE CLIFTON:  Yeah, but they are thinking.  You just --
  

15   you just unloaded a lot, as you know.  Ms. Taylor?
  

16                        CROSS-EXAMINATION
  

17   BY MS. TAYLOR:
  

18      Q.  Good morning, Mr. Verburg.
  

19      A.  Good morning.
  

20      Q.  My name is Erin Taylor.  I'm with the US Department of
  

21   Agriculture, and I would like to first thank you on behalf of
  

22   the Department for coming here today and taking time out of
  

23   your schedule to come down here and give us your thoughts on
  

24   this proceeding.  It is very important the Department hears
  

25   directly from producers, so we first want to thank you for
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 1   participating.
  

 2           You said you milked about 950 to 1,000 cows.  The
  

 3   Department, in making its findings, has to consider the impact
  

 4   on small businesses.  And the way that's defined, we have come,
  

 5   and roughly about a production of 315,000 pounds of milk a
  

 6   month.  Would you fit under that small business definition?
  

 7      A.  No, I'm over that.
  

 8      Q.  And you stated you have over 80 percent of your
  

 9   production covered by quota?
  

10      A.  Yes, ma'am.
  

11      Q.  Is it your opinion that that quota and that extra value
  

12   you get from that is helping you keep business going when you
  

13   feel that the prices aren't currently aligned?  You are not
  

14   getting an adequate price as compared to other producers in the
  

15   rest of the country?
  

16      A.  Correct.
  

17      Q.  Okay.
  

18      A.  That's correct.  The quota right now, last time I
  

19   checked, quota was bringing back a net return of about 16
  

20   percent.  So nowhere else can you get an investment today in a
  

21   bank and get 16 percent back on your investment.  Okay?  So
  

22   quota has always been an excellent deal, and that's why I own
  

23   as much quota as what I own.
  

24      Q.  How long have you owned that quota?  Have you been
  

25   purchasing as you have been getting --
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 1      A.  I have been purchasing over the last, almost when
  

 2   Gonsalves Pooling Act came in, which is what created the quota
  

 3   system, when Mr. Gonsalves created that in the legislature,
  

 4   that's what I received, I think, something like 120, 130 pounds
  

 5   of quota, because I was only milking at that time 72 cows.  So
  

 6   over the years, I have always, when I increased my herd, I
  

 7   increased my quota, because it's always been a good deal.  A
  

 8   lot of guys bought new pick ups and new cars for their mother,
  

 9   but not me.  I bought quota.
  

10      Q.  Thank you very much.
  

11       JUDGE CLIFTON:  So, Mr. Verburg, you understand that if the
  

12   USDA proposes that there be a Federal Milk Marketing Order for
  

13   California, that the proposal would then be voted on by people
  

14   such as yourself?
  

15       MR. VERBURG:  Yes.  Yes, I understand that.  And believe it
  

16   or not, I'm a citizen of this country now, so I can vote.
  

17       JUDGE CLIFTON:  You say that as if it's not been always
  

18   true.
  

19       MR. VERBURG:  Well, it's been true for the last 25 years.
  

20   But you got to remember, mom and dad showed up in this country
  

21   at Ellis Island in 1952 with ten squalling brats.  Okay?  And I
  

22   was one of the ten squalling brats.
  

23       JUDGE CLIFTON:  You were a squalling brat in your younger
  

24   years?
  

25       MR. VERBURG:  Weren't we all?  Just ask your mother.
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 1       JUDGE CLIFTON:  From what country did your parents come?
  

 2       MR. VERBURG:  We are all emigrated from Holland.
  

 3       JUDGE CLIFTON:  Holland.  And is Verburg a dutch name?
  

 4       MR. VERBURG:  Oh, absolutely.  Yes, it is.
  

 5       JUDGE CLIFTON:  It doesn't seem to have enough vowels to be
  

 6   Dutch.
  

 7       MR. VERBURG:  You are talking about someone that's from
  

 8   Friesland, not from Holland.  Okay?  If it's Fries, which the
  

 9   other half of the dairy population is Fries, okay?  That's the
  

10   province of Holland that's clear up against the German border,
  

11   Okay?  That's Fresland.  Okay.  In Holland we always called
  

12   them a "Frases stive kopf, sic" which means a free stiff head.
  

13   Because they were very stubborn individuals, not that Dutchman,
  

14   because I think I just explained to the gentlemen back here a
  

15   little while ago, I said, "You know, when it comes to Dutchmen,
  

16   wooden head, wooden shoes, wouldn't listen."
  

17       JUDGE CLIFTON:  Do you know how to spell Fresland?
  

18       MR. VERBURG:  Yes.
  

19       JUDGE CLIFTON:  How is it?
  

20       MR. VERBURG:  F-R-E-S-L-A-N-D, freeze land.
  

21       JUDGE CLIFTON:  Thank you.  Who else would like to question
  

22   this producer?
  

23       MR. VERBURG:  He's got a question, I just know it.
  

24       JUDGE CLIFTON:  Are you talking about Mr. Hill right here?
  

25       MR. VERBURG:  No, I don't know the gentleman's name, but I
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 1   can see it on his face.
  

 2       JUDGE CLIFTON:  Mr. Vetne, do you have any questions for
  

 3   Mr. Verburg?
  

 4       MR. VETNE:  No, but I'm going to walk up here anyway.  I
  

 5   just wanted to bond with you a little bit.  I was one of --
  

 6       JUDGE CLIFTON:  Identify yourself, please.
  

 7       MR. VETNE:  I'm John Vetne, I'm a representative for Hilmar
  

 8   Cheese, and I was one of three squalling brats that arrived in
  

 9   this country in 1952 from Norway, not too far away, ya?
  

10      MR. VERBURG:  Yeah.  But I didn't think that was your
  

11   question.
  

12       JUDGE CLIFTON:  Does anyone else have questions for
  

13   Mr. Verburg?  None.  You do get off lightly, sir.
  

14       MR. VERBURG:  I have been lucky all my life.  The reason I
  

15   have been lucky all my life is because this country let me in,
  

16   and that's why I have been lucky.  I'm proud to be an American
  

17   citizen.
  

18       JUDGE CLIFTON:  Ms. Taylor, I know you hate to follow that,
  

19   but welcome back.  And thank you both Ms. Taylor and
  

20   Mr. Beshore, for yielding the floor.  And Mr. Beshore, you may
  

21   resume your examination of Ms. Taylor.
  

22                   CONTINUED CROSS-EXAMINATION
  

23   BY MR. BESHORE:
  

24      Q.  Marvin Beshore.  Thank you, your Honor.
  

25          Ms. Taylor, when we left off, if I remember, we were,
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 1   some of the discussion was with respect to the use of cheddar
  

 2   costs, the cheddar, cost of manufacturing cheddar as a proxy
  

 3   for cost of making all cheeses with one Class III price, and
  

 4   you indicated that you felt the costs of making Mozzarella or
  

 5   Italian cheeses and cheddar would equilibrate over time, that
  

 6   they would be close because -- is that a fair?
  

 7      A.  I think you misunderstood me.
  

 8      Q.  Okay.
  

 9      A.  It's the net returns that equilibrate over time.  You
  

10   have different yields, different costs, different prices
  

11   received, but it is the margin that re-allocates milk to
  

12   whatever the higher margin product is.
  

13      Q.  Are you -- is there plant capacity that can switch from
  

14   one to the other in terms of the higher return?
  

15      A.  Yes.  Divisco has flex capacity of significance.  I
  

16   believe that Foremost Farms still has capacity, I believe that
  

17   Land O'Lakes still has capacity that can flex between cheddar
  

18   and Mozzarella production.  Additionally, over time you will
  

19   see new plant investments that convert plants, if again, the
  

20   margin on one cheese exceeds the sustained margin on another
  

21   cheese.
  

22      Q.  Okay.  So as far as pricing of milk for cheese is
  

23   concerned, while there are at anytime different returns perhaps
  

24   from different products, over time you are satisfied with one
  

25   minimum regulated price because over time the returns will
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 1   equilibrate or equalize?
  

 2      A.  Yes, and specific to commodity cheeses.
  

 3      Q.  Is that what Leprino makes, commodity cheese?
  

 4      A.  Yes.  I would say that the Mozzarella space, we have a
  

 5   fair amount of specialization within that space.  But we're
  

 6   still disciplined in the marketplace relative to the
  

 7   alternatives, like any other commodity cheese.
  

 8      Q.  Okay.  You have suggested in your testimony that if
  

 9   there is, that there's substantial risk in setting the
  

10   regulated price too high, over regulating prices results in
  

11   disorderly marketing, etc., I'm on page 3.  Can you tell us,
  

12   since the current prices were established in the Federal Order
  

13   system in 2000 with Federal Order Reform, what disorderly
  

14   marketing has been created by the Federal Order prices?
  

15      A.  There -- in the area of discretionary application of
  

16   that milk price due to nonpool plants in areas where the
  

17   location value is lower, there has not been disorderly
  

18   marketing for, because, for example, in the Pacific Northwest,
  

19   all the primary cheese assets are owned by cooperatives and
  

20   they have chosen not to be bound by the Class III formulas, as
  

21   I understand it.  They don't use the NDPSR in their formula at
  

22   all because it overvalues the cheese price.
  

23          Similarly, in 2007, when the whey value exceeded what
  

24   could be returned by cheese makers who didn't have that whey
  

25   capacity, and in some cases cheese makers who had fractionation
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 1   capacity but the returns didn't meet the sweet whey assumption
  

 2   in the formula, because they were not bound by minimum
  

 3   regulated prices being nonpool plants, they negotiated safety
  

 4   valve releases, and so in those cases, had they been bound into
  

 5   the regulation, as Proposal 1 suggests, there would have been
  

 6   disorderly marketing.
  

 7          Relative to cases where the Class III price applied and
  

 8   created disorderly marketing because those cheese plants were
  

 9   in areas where essentially you have to participate in the Order
  

10   regulations in order to compete for milk, those areas I'm not
  

11   sure I can come up with a specific disorderly marketing
  

12   condition.  Many of those also have higher value, milk higher
  

13   value cheese returns because they are so close to the
  

14   consumption areas.
  

15      Q.  Okay.  So you are saying the Pacific Northwest is an
  

16   area, but let's set that aside for the moment.  Can you tell me
  

17   what other areas or plants or players you are talking about
  

18   with respect to the 2007 situation in the Federal Order system?
  

19      A.  Again, we may be defining things differently and
  

20   precisely, because some of these are, you know, they are in
  

21   areas that are regulated by Federal Orders, but the Federal
  

22   Order price is such that either that or their ownership
  

23   structure is such that they are not bound to that Class III
  

24   price.  I'm thinking of places like the Southwest, where I
  

25   understand that the JV between Glanbia and the co-ops drive a
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 1   price on a product price formula that is separate from the
  

 2   Class III formula.  And so by its nature result in prices that
  

 3   sometimes fall below Class III.  I believe that the same would
  

 4   be considered for the plant in Dalhart, Texas.  I don't recall
  

 5   the particular situation in 2007.  I have also been told that
  

 6   there were and Utah cheese plants that, again it is, right now
  

 7   we don't have an Order that specifically --
  

 8      Q.  There was no Order there in 2007.
  

 9      A.  -- covers that geography, but ordinarily some of those
  

10   plants would have paid on Class III and negotiated with their
  

11   milk suppliers during that period to pay a lower price that was
  

12   more appropriate based on their returns.  And so the lack of
  

13   disorderly marketing in that period west of the Mississippi,
  

14   was largely related to the lack of a binding price.
  

15      Q.  Now, do you have personal knowledge of the terms of the
  

16   joint venture between, with respect to Glanbia and Southwest
  

17   Cheese?
  

18      A.  I do not have knowledge of the specifics.
  

19      Q.  Okay.  So any testimony that you are giving with
  

20   respect to what prices may be payable by Southwest Cheese for
  

21   milk at that plant, are not based on your personal knowledge?
  

22      A.  That's correct.
  

23      Q.  And, of course, in terms of my question was in 2007,
  

24   now you talked about Utah, but there was no Federal Order there
  

25   in 2007.  You understand that, correct?
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 1      A.  That's correct.
  

 2      Q.  So then in terms of 2007 problems in the Federal Order
  

 3   system you are citing Southwest cheese for which you have no
  

 4   personal knowledge of the transactions, and the Dalhart plant,
  

 5   is that it?  Are there any other, do you have any other
  

 6   examples of issues that you would cite?
  

 7      A.  There were, my understanding again, Pacific Northwest
  

 8   we have cheddar production made by cooperatives.  And my
  

 9   understanding is that it is not isolated to 2007 in that case.
  

10   But because the NDPSR price is a weighted average across the
  

11   country, and that average represents some location value east
  

12   of Washington State, that they do not pay a milk price that's
  

13   based on the NDPSR survey.  They have that discretion, both
  

14   because, again, cheese in the Federal Order, typically cheese
  

15   milk is not obligated to be part of the regulation,
  

16   additionally, because they are cooperatively held.
  

17      Q.  Okay.  So because they are cooperative plants they
  

18   don't count basically, is your view?
  

19      A.  Oh, certainly they count, they are an important part of
  

20   the market.  But relative to disorderly marketing, because they
  

21   are not obligated to pay the price that otherwise overvalues
  

22   milk, it didn't create disorderly marketing.
  

23      Q.  In terms of what was paid, what's been paid for milk in
  

24   the Pacific Northwest, you would agree with me, would you not,
  

25   that the mailbox price information that's regularly compiled by
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 1   the federal Market Administrator and published as part of this
  

 2   record would indicate what's being paid to producers?
  

 3      A.  What's being paid to producers, correct.
  

 4      Q.  Okay.  And if that's being paid by producers by
  

 5   cooperatives, they are, they must be getting the money
  

 6   somewhere to pay it to producers, correct?
  

 7      A.  Yes.  And the cooperative has a range of outlets, both
  

 8   from their own production which covers a market basket of goods
  

 9   that goes well beyond cheese, so it can be coming from that.
  

10   It also could be coming from revenue on their bulk milk sales.
  

11      Q.  Okay.  So, let me ask this.  Have you done any, as I
  

12   understand it, your testimony and the Dairy Institute position
  

13   with respect to pricing in the Federal Order system, is that
  

14   the relief valve of depooling provides a significant revenue
  

15   protection for purchasers of milk in Federal Order system that
  

16   you don't see in Proposal 1 and is a major factor in opposition
  

17   to Proposal 1; is that correct?
  

18      A.  It's not revenue protection, we're talking about cost.
  

19      Q.  Okay.  Cost.  That the cost that, that the depooling
  

20   option, from your perspective, reflects a cost of milk that is,
  

21   reflects a cost of milk factor that is important and not
  

22   reflected in Proposal 1, correct?
  

23      A.  I'll depart from depooling because I think depooling
  

24   implies that the milk is normally pooled, and say that the
  

25   optional pooling and participation provides a relief valve
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 1   against regulated prices that are above market clearing levels.
  

 2      Q.  Okay.  And, therefore, if it applies, if it involves
  

 3   any relief at all, would have to mean that the buyers are
  

 4   paying less than the minimum regulated price, the nonpool
  

 5   buyers, correct?
  

 6      A.  Not necessarily.
  

 7      Q.  Well, if they are still paying the minimum class value,
  

 8   what's the relief?
  

 9      A.  There are decisions to be made relative to, let's say
  

10   that you ordinarily pooled and you see an economic opportunity
  

11   for a short time, it may be that the repooling provisions are
  

12   such that that will impact, you know, your decision to be in or
  

13   out in any given month.
  

14      Q.  Have you done any studies for this record of the
  

15   economics of pooling, electing not to pool, depooling, and
  

16   actual prices paid for milk for the manufacture of cheese in
  

17   any Federal Order markets?
  

18      A.  No.
  

19      Q.  Let me -- the map regarding production and consumption,
  

20   shifting topics here.  I just have a couple of more loose ends.
  

21   On page 8 of Exhibit 135.  That doesn't reflect any export
  

22   consumption, correct?
  

23      A.  Correct.  And that's where the middle of the page 7 I
  

24   noted that if you just do a kind of broad adjustment, the
  

25   646 pounds reduced by 15 percent exports, then the domestic
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 1   consumption would be implied to be 549.
  

 2      Q.  Okay.  But the western states are majors, including not
  

 3   just California, but Idaho, Washington, Arizona are major
  

 4   exporters of manufactured dairy products, are they not?
  

 5      A.  Yes.
  

 6      Q.  With respect to the request to include a .15 cent
  

 7   add-on to make allowances, whey make allowance, or cheddar make
  

 8   allowance, or western-based prices, that .15 factor in the
  

 9   Federal Order formulas is based on data from what, the Reform
  

10   process?
  

11      A.  That's correct, so it's probably low.
  

12      Q.  Okay.  But it is good enough as long as we get it in
  

13   there?
  

14      A.  At the moment it is, until we have such time to have
  

15   some broader study on the issue.
  

16      Q.  Which might apply to prices as well, they are good
  

17   enough now until we had a national hearing to potentially
  

18   change them?
  

19      A.  No, I wouldn't agree with that.  I think that you
  

20   significantly risk plant capacity in the application of your
  

21   proposal.  The magnitude of the overvaluation is much more
  

22   significant.  If we're off on this .15 by a factor of 2, if
  

23   really it should be .3 at this point, just knowing our own
  

24   cost, I would be confident to say that that factor should not
  

25   be lower, if anything it's higher.  We are off by less than
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 1   two-tenths of a cent per pound.  We are not multiplying that by
  

 2   10.  Pretty minimal.
  

 3      Q.  Just so we understand, and there's no question here,
  

 4   it's fine to be off low, but you don't want to have any
  

 5   possibility of being the least bit high in prices, correct?
  

 6      A.  No, actually, if we're off on this, it would mean that
  

 7   we're going to be overvaluing milk.  But we're off by, we're
  

 8   overvaluing it by a much smaller magnitude .15 to .3.  Let's
  

 9   say that the administrative and sales costs are double what
  

10   we're estimating here.  That's a much lower magnitude of being
  

11   off.  You know, if we corrected it, we would have a lower
  

12   regulated price.
  

13      Q.  Right.
  

14      A.  But what you are talking about is potentially a
  

15   regulated price that's off by, you know, north of a dollar, not
  

16   overestimated by --
  

17      Q.  Right.  We're talking about the dollar plus that
  

18   Mr. Verburg just testified about, that is the difference
  

19   between what he's paid for milk and what producers in the rest
  

20   of the country are paid for milk for the same purposes,
  

21   correct?
  

22      A.  I missed his testimony.
  

23      Q.  You did?
  

24      A.  I did.
  

25      Q.  That's a shame.  Okay.  On page 6.  You have stated
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 1   that this is the second full paragraph, first sentence.
  

 2   "Proponents of Proposal 1 have questioned the existence of a
  

 3   spatial price pattern for dairy commodities that is essentially
  

 4   West Coast plus transportation cost to markets in the East."
  

 5           Now, are you talking about testimony there or are you
  

 6   just making a, you know, a rhetorical assertion?
  

 7      A.  As I listened to Mr. Hollon's testimony at this
  

 8   hearing, my recollection of his answers was that he did not
  

 9   acknowledge any kind of a spatial price relationship for
  

10   commodities across the country.
  

11      Q.  That's what you heard?
  

12      A.  That's what I heard.
  

13      Q.  Did you hear Mr. Schad's testimony?
  

14      A.  I was gone from the hearing for a week, so I listened
  

15   part of those days, but also had a different meeting for part
  

16   of those days, so I'm not sure.  I heard some, but not all, of
  

17   his testimony.
  

18      Q.  Okay.  Is it possible that, or isn't it correct that,
  

19   just as the USDA recognized that there are varying FOB prices
  

20   for dairy commodities throughout the country, whether they be
  

21   butter, powder, cheese, but there should be one price as a
  

22   policy that Proposal 1 recognizes a fact of there being
  

23   different FOB prices in some areas but advocates a price policy
  

24   of one price.  Isn't that the fair representation of
  

25   Proposal 1?
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 1      A.  I'm not fighting the idea of having one manufactured
  

 2   milk price.  In fact, I'm an advocate, in that must be valued
  

 3   at the lowest value return market to which the regulations
  

 4   apply, otherwise you imperil plant capacity.
  

 5      Q.  Okay.  So the lowest one price, no average pricing, the
  

 6   lowest narrow set of FOB prices that apply, that's your
  

 7   recommendation?
  

 8          That's a cross-examination question, I can ask her if
  

 9   that's her recommendation?
  

10       JUDGE CLIFTON:  I'll hear your objection, but I'm going to
  

11   allow the witness to answer.  She's doing perfectly fine on her
  

12   own.
  

13       MR. ENGLISH:  I think she is, but it may be perfectly fine
  

14   except when you start characterizing what she said before.  And
  

15   I don't think she ever used the word narrow and I just have had
  

16   this concern in the past that this would have been an attempt
  

17   to re-characterize.  And that's my objection.
  

18       JUDGE CLIFTON:  Your objection is noted.  Mr. Beshore,
  

19   would you ask your question again?
  

20       MR. BESHORE:  I think I would like it to be read back.
  

21       JUDGE CLIFTON:  All right.
  

22            (Thereafter, the requested testimony
  

23            was read by the court reporter.)
  

24       JUDGE CLIFTON:  We're back on record.  Ms. Taylor, you may
  

25   respond.
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 1       MS. TAYLOR:  When you look at the Dairy Institute proposal
  

 2   which advocates the use of commodity prices from, originally it
  

 3   was the full western area, but as I described in my testimony,
  

 4   the intent is, you start on the West Coast, Washington, Oregon,
  

 5   and California, and then extend east to the point where you
  

 6   essentially overcome some of the confidentiality issues on the,
  

 7   on any concerns from USDA's perspective.  If, in fact, USDA
  

 8   were to find that Washington, Oregon, and California, were
  

 9   inappropriate grouping of states, it would be very difficult to
  

10   argue that that's a narrow set given their total milk
  

11   production and also commodity production that would be included
  

12   in the survey.
  

13       MR. BESHORE:  Okay.  I have no other questions at this
  

14   time, your Honor.  Thank you, Ms. Taylor.
  

15       JUDGE CLIFTON:  Mr. Vetne?
  

16                        CROSS-EXAMINATION
  

17   BY MR. VETNE:
  

18      Q.  John Vetne, representative for Hilmar Cheese.
  

19           Ms. Taylor, you were -- you were asked a question or
  

20   two about milk going for manufactured use that is not pooled,
  

21   there was some concern about the terminology depooled or not
  

22   pooled, I'll use not pooled.  And do you recall that, first of
  

23   all, are we on the same page?
  

24      A.  I think there were multiple questions so as you
  

25   progress I should catch it.
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 1      Q.  Okay.  We're in the same neighborhood, let's see if we
  

 2   can get to the right house.
  

 3           And as I recall, you questioned the extension of that
  

 4   to a conclusion that the buyers did not pay class price or an
  

 5   equivalent non-compulsory value for the milk.
  

 6           Do you recall your answer there?
  

 7      A.  Is this in regards to the Pacific Northwest and other
  

 8   areas largely in the west?
  

 9      Q.  Or any market, yeah.
  

10      A.  Yes.
  

11      Q.  Well, any market in which milk was not pooled, and
  

12   there was a question about whether class prices are being paid
  

13   or not.
  

14          Do you recall that?
  

15      A.  Yes.
  

16      Q.  Okay.  Would you agree with me that in markets to the
  

17   west of the equilibrium line, let me put it that way, west of a
  

18   point in geography where the average is reached, that from that
  

19   point west, and further west you go, there would be a challenge
  

20   to pay a regulated price because the price surface shows a
  

21   lower value than the average price at those locations west of
  

22   the midpoint?
  

23      A.  Yes, that would be correct, particularly if it was a
  

24   cheese plant that had same economics as are reflected in terms
  

25   of yield and cost structure, as are reflected in the formulas,
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 1   the regulated formulas.
  

 2      Q.  So if such a plant's or such a milk supply, let's put
  

 3   it, not the plant, milk supply, whether it is the plant's
  

 4   producer patrons or cooperatives supplying the plant receive
  

 5   milk that was not pooled, that usually occurs on occasions
  

 6   where the classified price is higher than the blend price,
  

 7   correct?
  

 8      A.  If it's depooled, it would generally be because the
  

 9   classified price is above the plant price, there could be milk
  

10   that's not pooled for many other reasons.
  

11      Q.  Yes, okay.  When there is that inversion in class price
  

12   values versus pool price values, would you not expect that the
  

13   difficulty of a cheese manufacturer or pool supplier to pay
  

14   class prices would be even greater if during those months a
  

15   contribution to the pool had to be made as opposed to other
  

16   months in which there might be a draw?
  

17      A.  When milk is depooled due to competitive reasons in
  

18   some markets, the plant may still pay out that.  If they don't
  

19   have to pay that out for competitive reasons, then it does
  

20   provide a cushion to some extent for those months in which they
  

21   do participate and adhere to the class price.
  

22      Q.  And there are some other regulatory factors which
  

23   improve the plant operators or milk suppliers' ability to pay
  

24   dairy farmers for milk that is not pooled, and one of those is,
  

25   there's a savings, temporary or otherwise, of the
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 1   administrative assessment, correct?
  

 2      A.  Yes.
  

 3      Q.  Okay.  Does Leprino make something that I buy in the
  

 4   store called fresh Mozzarella?
  

 5      A.  If you are referring to the Mozzarella balls in brine,
  

 6   we do not.
  

 7      Q.  Okay.  Yes, that's what I'm referring to.  Is that a
  

 8   whole milk Mozzarella?  High fat?
  

 9      A.  I believe so, but I'm not specifically knowledgeable
  

10   about it.
  

11      Q.  Okay.  Do you make something called stirred curd
  

12   Mozzarella?
  

13      A.  We do not.  All of our product is pasta filata.
  

14      Q.  Pasta filata?  What's filata mean?
  

15      A.  Taken together I can tell you that it refers to the
  

16   stretching and kneading process within Mozzarella cheese
  

17   making.  I'm not sure which piece means which part.
  

18      Q.  Okay.  Your plant in, that straddles the
  

19   Pennsylvania-New York line in Waverly, some state, city called
  

20   Waverly in one of those states, does the nearby milk shed
  

21   extend into a portion of Pennsylvania that is not regulated by
  

22   a state pricing and pooling system?
  

23      A.  We purchase all of our milk in that area from a
  

24   cooperative so I don't have all of the details.  My
  

25   understanding is, in the Northeast, of course, we're nonpool
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 1   plant, so the co-ops decisions around whether to pool or not
  

 2   are made on an economic basis.  But largely the milk that we're
  

 3   buying I would expect to be associated with the Northeast
  

 4   Federal Order, and my understanding is that the Pennsylvania
  

 5   Milk Marketing Board does not regulate Class III milk, so it's
  

 6   not -- the milk may be procured from an area that doesn't show
  

 7   up on the map as being part of the Federal Order but resides in
  

 8   Pennsylvania, but I'm not sure that the pricing gets impacted
  

 9   by the existence of the state pricing system.
  

10      Q.  Are you aware there are some regulatory obstacles in
  

11   the Northeast order to bringing milk into the pool and taking
  

12   it off the pool on a monthly basis?
  

13      A.  Yes.
  

14      Q.  Okay.  So you don't know whether the milk that you
  

15   receive from the cooperative includes milk that the cooperative
  

16   might elect to participate in unregulated transactions in
  

17   Pennsylvania, simply surplus to that market, but not priced by
  

18   the state authorities?
  

19      A.  Correct, I would not know that.
  

20      Q.  And it's also not too far from the Western New York
  

21   State Order, which is a pricing and pooling location, state
  

22   milk pricing and Milk Pooling location, correct?
  

23      A.  Correct.
  

24      Q.  And you don't know whether the milk that the
  

25   cooperative delivers to you may be milk that is priced under
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 1   the state system?
  

 2      A.  That's correct.
  

 3      Q.  Okay.  You indicated that your cheese is marketed to
  

 4   buyers under two major alternative pricing systems for your
  

 5   company.  One is, you make an agreement and agree to ship
  

 6   finished cheese to location your buyer says to deliver it to
  

 7   and you price it at that location, you take care of
  

 8   transportation; is that correct?
  

 9      A.  Correct.
  

10      Q.  That's one.  And you also sell cheese FOB your plant.
  

11   A buyer will purchase the cheese, take title at that point, and
  

12   take care of transportation; is that the other one?
  

13      A.  Correct.
  

14      Q.  Okay.  Would it be correct to say that the AMS NDPSR
  

15   system does not allow for similar marketing options for cheese
  

16   plants because milk is priced FOB the storage facility?
  

17      A.  Okay.  So you are bringing up an interesting nuance
  

18   that I think is a problem within the data collection for NDPSR.
  

19   My understanding is that the price to be reported if that plant
  

20   is being sold directly from the plant is supposed to be
  

21   reported FOB --
  

22       JUDGE CLIFTON:  Start again.  The price to be reported if
  

23   and then start again.
  

24       MS. TAYLOR:  If it is sold --
  

25       JUDGE CLIFTON:  If what is sold?
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 1       MS. TAYLOR:  The cheese or any other reportable product.
  

 2   So it would apply to cheese, butter, nonfat dry milk, and whey.
  

 3   That if it is sold from the manufacturing plant, that the, I
  

 4   believe the price gets reported FOB manufacturing plant.
  

 5   However, if the manufacturing plant moves that product to a
  

 6   storage location prior to its further distribution and
  

 7   delivery, the price is reported FOB storage location, which, if
  

 8   that storage location is located close to the plant location,
  

 9   probably doesn't significantly impact its location value.
  

10   However, one thing that we have encountered is, for example, we
  

11   do produce some nonfat dry milk in our Greeley plant.
  

12   BY MR. VETNE:
  

13      Q.  Greeley?
  

14      A.  Greeley, Colorado.
  

15      Q.  Yes.
  

16      A.  And I became aware that because we were moving that
  

17   product to Michigan for storage and absorbing that cost,
  

18   essentially the NDPSR price that we were reporting incorporated
  

19   that gain in location value as we moved it East, it was
  

20   reported, essentially we ate the transportation to the extent
  

21   that that gets rolled into the survey price.
  

22      Q.  Okay.  So if you had storage of the -- to the extent
  

23   you have storage of that product in Colorado and you reported
  

24   FOB the Colorado location, you report a lower price because you
  

25   have not yet, the system has not yet attached a lower a
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 1   transportation cost to that movement.
  

 2      A.  Try to make sure I understand.  The price reported in
  

 3   Colorado would be reflective of the location value of that
  

 4   product in Colorado.  Once we move it to a location further
  

 5   east, if it goes into storage rather than going directly to a
  

 6   customer, the price gets grossed up effectively to the location
  

 7   value that exists in that area where we store it.
  

 8      Q.  Okay.  So let me see how I -- so powder, for example,
  

 9   from Colorado, could be reported at two different prices; one,
  

10   a price at the Colorado location, FOB the Colorado location,
  

11   which would be a lower price than a price say in Michigan,
  

12   correct?
  

13      A.  Yes.  But that option is not ours the way the NDPSR
  

14   survey is written.  Once we make that movement, we have no
  

15   option relative to netting out the transportation costs that
  

16   drove that higher value.
  

17      Q.  So if you sold it, if you sell it FOB Colorado and your
  

18   buyer moves it to Michigan, you report one price, which is
  

19   lower than if you move it to a storage location in Michigan and
  

20   then you report the higher price and that higher average gets
  

21   incorporated into the NDPSR survey?
  

22      A.  That's correct.
  

23      Q.  Okay.  And are you aware that USDA's questions and
  

24   answers on that kind of transaction is that that kind of
  

25   movement is or should be reflected in the make allowances part
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 1   of the marketing costs?
  

 2      A.  I have not had those direct conversations.  I have
  

 3   heard that some others have gotten that response.
  

 4      Q.  Okay.  You had a series of questions and answers, as I
  

 5   recall, you used the term flex movement of shifting of milk
  

 6   supplies between different products produced by the same
  

 7   company to cheddar or Mozzarella back and forth depending on
  

 8   which is the highest and best return to the company at the
  

 9   moment, correct?
  

10      A.  Yes.
  

11      Q.  Recall that?  For a broader producer milk supply, not
  

12   limiting it to a manufacturing plant operator that has both
  

13   kinds of plants, would you not expect producers in the market
  

14   to respond the same way by shifting their available milk
  

15   supplies to the highest and best use within those two
  

16   categories at any given time?
  

17      A.  I think that those adjustments, if you are talking
  

18   about incentives within the same product group, probably happen
  

19   more gradually in that when a company decides to give up milk,
  

20   they also have the penalty of unabsorbed overhead, and they
  

21   also have the constraints relative to satisfying those
  

22   particular customers, and so it's not something that's
  

23   generally done for minor disparities in returns.  And I would
  

24   expect any disconnects on a short-term basis between, say,
  

25   Mozzarella production, economics in cheddar to be very minimal
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 1   by contrast with what I talked about the other day in Part 1 of
  

 2   my testimony, where across product classes, the butter powder
  

 3   complex versus the cheese complex, sometimes those disparities
  

 4   are closer to the $2.00 range.  And so I would expect the
  

 5   reallocation to happen more readily with those kinds of
  

 6   disparities than on a short-term basis between, say Mozzarella
  

 7   and cheddar.  It would have to be a longer-term disconnect
  

 8   between Mozzarella and cheddar.  And I just don't see that
  

 9   happening because of the number of companies that have the
  

10   internal flexibility to do that re-allocation.  I don't see
  

11   that level of disparity between the complexes.
  

12      Q.  Based on your observations of the market for milk to
  

13   those two commodities, would you say that although there may be
  

14   slightly different incentives to produce one over the other,
  

15   that the disconnect is not as great as you might see between,
  

16   say Class IV kind of products and Class III kind of products?
  

17      A.  Yes.
  

18      Q.  Okay.  Okay.  Finally opening your statement.  And I'm
  

19   on paragraph, page 2, about 6 lines up, well, five lines up.
  

20   The lines start with the word "values".  That clause is a
  

21   "level that does not exceed values after allowing for" do you
  

22   see that line?
  

23      A.  Yes, yes.
  

24      Q.  Okay.  I inferred when I read this, that you meant
  

25   product values, but I want to make sure that finished products,
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 1   dairy product values?
  

 2      A.  I wasn't thinking that narrowly.  I was thinking more
  

 3   broadly.  The, you know, the overall milk price that's the
  

 4   combination of prices received yields and cost of conversion.
  

 5      Q.  Prices received would be received for products?
  

 6      A.  Correct.
  

 7      Q.  Cost of conversion would be manufacturing allowance,
  

 8   correct?
  

 9      A.  Correct.
  

10      Q.  And after that is done, you end up with the milk price,
  

11   correct?
  

12      A.  Extended by a yield, yes.
  

13      Q.  Okay.
  

14       JUDGE CLIFTON:  I'm sorry, what was your response?
  

15       MS. TAYLOR:  Extended by a yield, yes.
  

16       JUDGE CLIFTON:  By a yield.
  

17       MS. TAYLOR:  By yield.
  

18   BY MR. VETNE:
  

19      Q.  I'm still not understanding why I was wrong to read in
  

20   the word product.  The minimum regulated price of milk
  

21   California must be set at a level that does not exceed values
  

22   after allowing for reasonable returns.
  

23      A.  My interpretation of your question was that you were
  

24   narrowing it to the price of the product.
  

25      Q.  Okay.  Got it.  Now I'm on page 5.  The paragraph that
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 1   ends on top of page 5.  You refer to the "hearing record
  

 2   revealing that the whey factor in the current Class III price
  

 3   formula overvalues the whey relative to what can be achieved by
  

 4   small cheese makers."
  

 5           I was left with the impossible impression that large
  

 6   cheese makers have done just fine with the whey formula.  Isn't
  

 7   it true that there have been times when it is overvalued for
  

 8   anybody that doesn't make dry sweet whey?
  

 9      A.  Yes, that has been the case.  At times, when the
  

10   protein the more highly fractionated whey products sometimes
  

11   don't achieve the same value returns as the dry whey, and
  

12   probably rather than refer to, in this sentence, small cheese
  

13   makers, I more appropriately should have referenced cheese
  

14   makers with insufficient scale to economically process whey.
  

15   Because, in fact, I think Mr. Murphy's testimony and other
  

16   testimony that we have had, would indicate many people who have
  

17   plants that are up to, say 2 million pounds of milk.  I think
  

18   Mr. Murphy was referring to volume of whey.  I don't recall
  

19   that it was one and a half million, but in any case, they are
  

20   not insignificantly sized plants that still struggle to put in
  

21   the equipment and efficiently process the whey.
  

22      Q.  All right.  Your testimony, as I read it, pays
  

23   particular attention to the importance as well as the
  

24   difficulty of establishing economically sound Class III and IV
  

25   prices, correct?
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 1      A.  Yes.
  

 2      Q.  Okay.  Now, the system regulates Class I prices, the
  

 3   price for milk going into a package or a bottle, which is then
  

 4   sold, but for those products, the regulations do not fix the
  

 5   margin, correct?
  

 6      A.  That's correct.
  

 7      Q.  It doesn't come at you both from the top and the
  

 8   bottom, it's just the bottom, the price for milk.
  

 9      A.  That's correct.
  

10      Q.  And that is also true for Class II products?
  

11      A.  Correct.
  

12      Q.  Class III and IV involve unique regulatory economic and
  

13   policy factors, because it is based on the calculation that
  

14   takes a product price and produces a milk price, and in that
  

15   calculation, the manufacturer only has what's left in the
  

16   middle.
  

17      A.  That's correct.
  

18      Q.  And if manufacturers of any of those products that from
  

19   which the regulated prices are derived, first individually, if
  

20   individual manufacturers sought to recover some of that
  

21   inadequate margin or overvalued product price from buyers, they
  

22   would face resistance in the commodity market competition,
  

23   because other buyers would offer it lower.  There is that
  

24   problem when you are trying to pass on that cost, correct?
  

25      A.  Yes, there are two problems with the construct.  One
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 1   is, obviously competition from alternative supply sources
  

 2   always discipline what you can recover from the marketplace,
  

 3   regardless of what product that you produce.  But additionally,
  

 4   it is the circularity that you point out.  Where, if you do
  

 5   have the ability, and maybe the overall market has the ability
  

 6   to raise the prices, the rigidity of the end product price
  

 7   formulas means that that translates into a higher milk cost.
  

 8   It doesn't better your situation overall if the entire complex
  

 9   goes up.  If you are a first adopter and are able to achieve
  

10   that price, you may have a benefit for a period until the rest
  

11   of the market --
  

12      Q.  So I understand.  If the manufacturer's collectively
  

13   seek to recover their costs or inadequate margins from the
  

14   market, if they collectively raise their prices, does no good
  

15   whatsoever because the regulated price raises right along with
  

16   the same boat?
  

17      A.  Correct.
  

18      Q.  And that is a constraint that does not affect Class II
  

19   and Class I pricing?
  

20      A.  That's correct.  They still have the constraints from
  

21   the marketplace and consumer demand issues, but their milk
  

22   price is not tied to the finished product value.
  

23      Q.  So if there is to be any return on investment for the
  

24   Class III and IV products, it has to be built into how you
  

25   measure the product value and the make allowance provided?
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 1      A.  Yes.  One other way to look at it is that's true within
  

 2   that cheddar complex, if you can differentiate and get a better
  

 3   price, a higher yield, a lower cost, any of those factors are
  

 4   helpful.  But over time, even if you get that benefit because
  

 5   of the alternatives that manufacturers of cheese tend to have
  

 6   to go into different cheeses, the market will still discipline
  

 7   that margin back down to what a cheddar guy can get.
  

 8      Q.  Okay.  Thank you.  I move to page 12 of your testimony.
  

 9   The first sentence, first line under the heading whey
  

10   valuation.  Are we on the same page and the same line?
  

11      A.  Yes.
  

12      Q.  Okay.  You refer to 2007 as "a case study in the
  

13   setting of minimum regulated prices above market clearing
  

14   levels."  Lest anyone listening come to what I believe an
  

15   erroneous conclusion that you're pointing a finger at the
  

16   regulators for deliberately choosing a price that was above
  

17   market clearing levels, what happened in 2007 is not because of
  

18   the, it was the intention of the regulators to set a price,
  

19   when that, whenever that formula was adopted above market
  

20   clearing levels, correct?
  

21      A.  Correct.  They didn't understand fully the market.
  

22      Q.  Well, maybe nobody did, but there were, the market for
  

23   whey products moved in a way perhaps not anticipated at the
  

24   time the formula was created.
  

25      A.  I think that's necessary.
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 1      Q.  So what we have is, in 2007, is an example of
  

 2   unintended consequence, correct?
  

 3      A.  Correct.
  

 4      Q.  Okay.  A consequence of perhaps providing a formula
  

 5   that was too rigid in its construct by choosing one whey
  

 6   product for which to value all uses of whey?
  

 7      A.  I would agree with that, but it goes beyond the
  

 8   decision between dry sweet whey and fractionated products.  It
  

 9   was driven also by the fact that many cheese makers don't have
  

10   the capacity to efficiently process whey at all, some of the
  

11   testimony we have heard earlier.
  

12      Q.  Okay.  Would it be your recommendation to the
  

13   Department in deliberation on this hearing, to look carefully
  

14   for potential unintended consequences whenever the price
  

15   formula, however the price formula is set?
  

16      A.  Yes.
  

17      Q.  Thank you.  And then, finally, let's see.  Well, maybe
  

18   not finally.  Page 15, two lines up from the bottom of the page
  

19   you refer to 44 Class 4b plants that do not even recover liquid
  

20   whey value.  In context, this might be confusing just so we all
  

21   understand what you are referring to.  When you say Class 4b in
  

22   this one place, you are referring to a California
  

23   classification of milk used to produce cheese.
  

24      A.  I am.  And I appreciate you focusing me in on that
  

25   number, because as I read it, I recognized that I did not
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 1   update that to the most recent data, and I believe the number
  

 2   should be 36, if I'm doing math from the stand properly.
  

 3      Q.  Okay.  The 44 plants that you were referring to came
  

 4   off of a CDFA list of cheese plants that do not have a
  

 5   complimentary whey manufacturing operation.
  

 6      A.  That's correct.
  

 7      Q.  And your modified number of 36 comes from a more
  

 8   updated CDFA list of cheese plants; is that correct?
  

 9      A.  That's correct.
  

10      Q.  Good.  Thank you.
  

11       JUDGE CLIFTON:  Ms. Taylor, shall we amend the record
  

12   copies accordingly?
  

13       MS. TAYLOR:  Yes, please.
  

14       JUDGE CLIFTON:  All right.  Ms. Frisius, page 15, second
  

15   line up, we'll strike the number 44, and Ms. Taylor what number
  

16   do we insert?
  

17       MS. TAYLOR:  36.
  

18       JUDGE CLIFTON:  Thank you.
  

19   BY MR. VETNE:
  

20      Q.  Okay.  And then finally, I have been scratching my head
  

21   for awhile because you and other witnesses have used, I'm
  

22   looking at page 16, have used the term WPC 34, and sometimes
  

23   that reference meant a finished dry whey product which, as I
  

24   understand it, the dry whey product is 34 percent protein; is
  

25   that correct?  The finished dry whey product that is referred

6246



TRANSCRIPT OF PROCEEDINGS-VOL. XXXI

 1   to as WPC 34.
  

 2      A.  That is correct.
  

 3      Q.  Okay.  And there's something else that is not a
  

 4   finished product which also gets the designation of WPC 34.
  

 5   What in the wet product does the 34 refer to?
  

 6      A.  It does become confusing because the wet product you
  

 7   could think of the concentration of solids overall in the wet
  

 8   volume, but, in fact, that's not what this refers to.  When
  

 9   people talk about liquid WPC 34, they are talking about a whey
  

10   product that where the whey stream has been pushed through
  

11   ultra-filtration to concentrate up the protein from, sweet whey
  

12   usually is about 12 percent protein, so they are splitting off
  

13   enough the carbohydrate stream to get the protein as a percent
  

14   of total solids in the solids component to 34 percent, but then
  

15   the concentration in terms of how many solids there are for
  

16   the, say a hundred pounds of wet whey, may vary from plant to
  

17   plant and operation to operation.  So the 34 refers strictly to
  

18   the protein as a percent of total solid.
  

19      Q.  Okay.  Whether it is wet or dry?
  

20      A.  Correct.  Actually, there's a nuance I probably
  

21   shouldn't even go into.  You also hear people talk about.
  

22   WPC 35.  My understanding is that 34 is actually the protein
  

23   content of dry WPC 34, and it's -- the difference is that you
  

24   have 3 and a half percent moisture in rough terms in dry whey.
  

25      Q.  In the finished marketable product?
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 1      A.  In the finished -- yeah, right.
  

 2      Q.  So if we're talking about wet WPC 34, we're talking
  

 3   about something that comes in liquid form, is delivered to a
  

 4   whey plant that converts liquid whey into some sort of finished
  

 5   product, and that the expected dry product from the wet
  

 6   product, is WPC 34?
  

 7      A.  That's correct.
  

 8      Q.  Because all that's required to be done is to remove
  

 9   water?
  

10      A.  That's correct.  And it might be that somebody uses a
  

11   WPC 34 liquid whey stream to further fractionate into 80 or
  

12   isolate, but my understanding is that even in those cases the
  

13   pricing between buyer and seller tends to be based only the WPC
  

14   34 market.
  

15      Q.  And the WPC 34 market to which you are referring in
  

16   response just now is the dry WPC 34 market?
  

17      A.  That's correct.
  

18      Q.  Okay.  And what you hope to happen as a result of this
  

19   proceeding, and perhaps even in a broader basis, is to find a
  

20   way to survey transaction prices that include wet WPC 34?
  

21      A.  That would be the ideal.
  

22      Q.  Okay.  Thank you.
  

23       JUDGE CLIFTON:  Ms. Taylor, I'm so glad Mr. Vetne asked
  

24   about this.  Is there, on the Chicago Mercantile Exchange, an
  

25   item that relates to this?
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 1       MS. TAYLOR:  There is not.  But USDA AMS through their
  

 2   Dairy Market News reporting, collect prices and publish them
  

 3   every Friday in the Dairy Market News.  I believe they are
  

 4   actually available online a little ahead of that, but they are
  

 5   contained in the weekly Dairy Market News.
  

 6       JUDGE CLIFTON:  And surely the industry has figured out a
  

 7   way to either call the liquid liquid or to call the powder
  

 8   powder so that when we see WPC 34 we know which is being
  

 9   discussed, but it is not typically done, is it?
  

10       MS. TAYLOR:  When people are generally referring to WPC 34
  

11   without adding the qualifier liquid before or after, you can
  

12   think about it as probably a dry product.  If they are
  

13   referring to a condensed or liquid product, I would expect them
  

14   to use that as a modifier.
  

15       JUDGE CLIFTON:  All right.  So looking at your page 16, you
  

16   are talking about using the powder index to value the liquid
  

17   concentrate?
  

18       MS. TAYLOR:  That's correct.
  

19       JUDGE CLIFTON:  So I think you probably explained it
  

20   perfectly in this paragraph, but could you tell me again, just
  

21   what is it that you want to be used and how?
  

22       MS. TAYLOR:  Okay.  The ideal, going back to the basic
  

23   construct of minimum milk price regulation, to value the most
  

24   generic product form that is achievable under good management
  

25   practices across the regulated entities, the ideal would be to
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 1   value condensed WPC 34.  And, you know, as I would also say on
  

 2   the milk side, but is no longer available because of
  

 3   limitations in volume, the ideal would be to survey the price
  

 4   transacted on loads of liquid WPC 34 and use that as a price
  

 5   reference.  Because the concentration in terms of the solids
  

 6   within that liquid would vary, that would have to be put then
  

 7   onto a solid equivalent basis.
  

 8           If a survey cannot be done, then we go to the
  

 9   methodology that was elaborated in greater detail by Dr. Schiek
  

10   in his testimony that uses the WPC 34 index and translates that
  

11   back into a liquid equivalent basis using the normal whey
  

12   makes, well, it converts first over to a dry whey equivalent on
  

13   protein.  You apply the regular whey makes, but there is also
  

14   an adjustment in return based on transportation cooling costs
  

15   which are typically incurred to get that liquid WPC 34 between
  

16   the originating plant and the plant that's going to be
  

17   processing it into the final product.
  

18       JUDGE CLIFTON:  So if one is referring to the concentrated
  

19   liquid WPC 34, is the lactose still in there?
  

20       MS. TAYLOR:  There is still some lactose left in there, not
  

21   all of the residual 66 percent would be lactose, but much of it
  

22   would be.  And the extent that you then further separate the
  

23   protein from the lactose, WPC 80, if we ignore the fact there's
  

24   a bit tiny moisture in the dry product, you can say probably
  

25   has almost 20 percent lactose.
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 1       JUDGE CLIFTON:  Who next has questions for Ms. Taylor?
  

 2   Ms. Taylor?
  

 3                        CROSS-EXAMINATION
  

 4   BY MS. ERIN TAYLOR:
  

 5      Q.  Good afternoon, Ms. Taylor.
  

 6      A.  Good afternoon, Ms. Taylor.
  

 7      Q.  I cannot wait to see the transcript of Ms. Taylor and
  

 8   Ms. Taylor.
  

 9          Could you -- can we first start off, you had some
  

10   conversation with Mr. Beshore on Leprino's cheese operations
  

11   mainly, but could you give us just a brief overview of
  

12   Leprino's footprint in whey processing?
  

13      A.  Sure.  We produce sweet whey in two plants.  One is
  

14   Waverly, New York; one is Allendale, Michigan.  Allendale's
  

15   whey processing also includes the condensed whey that we
  

16   condense in Remus and transport down to Allendale for further
  

17   processing.  The Remus plant is a little less than a million
  

18   pounds of milk a day, so it falls within that plant size where
  

19   you cannot economically process whey.
  

20           As we move west of the Mississippi, we have, in our
  

21   newest plant, our Greeley, Colorado plant the capability to
  

22   produce WPC 80 and WPI in lactose.  I'm going to have to double
  

23   check my cheat sheet.  I'll move to California next as I look.
  

24           In California we produce WPC 80 in both Lemoore plants.
  

25   In our Tracy plant, we concentrate and ship the retentate to
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 1   Lemoore West.  We produce lactose in all three plants.  And in
  

 2   a moment I will tell you what we produce in the other Colorado
  

 3   plants.  Too many papers.
  

 4       JUDGE CLIFTON:  I applaud you in bringing them, because so
  

 5   many witnesses would just keep answering "I don't know," "I
  

 6   don't recall," "I don't have that here," and I thank you for
  

 7   bringing your materials.
  

 8       MS. TAYLOR:  Ft. Morgan is WPC 80 and lactose; Greeley, I
  

 9   believe I already covered, WPI, WPC 80, and lactose; Roswell is
  

10   WPC 34 and lactose.  I believe that covers all nine plants.
  

11   BY MS. ERIN TAYLOR:
  

12      Q.  And do you solely process whey from Leprino's cheese
  

13   operations or do you also buy additional whey for processing?
  

14      A.  We solely use our own whey.
  

15      Q.  Okay.  On page 5 in the middle paragraph, talking about
  

16   the Class III formula, you talked some about product yields and
  

17   that product yields should represent the yields that are
  

18   reasonably attained by regulated entities.
  

19          Is it your opinion that the yields currently in the
  

20   Federal Order formulas are relatively reflective of the yields
  

21   incurred by cheddar manufacturers in California?
  

22      A.  Yes.  As I noted in my testimony, there's a range of
  

23   fat captures, and the fat captures will be what move that yield
  

24   around primarily.  There's a range that's achievable by vats,
  

25   and so I suspect that there's a range of yields achievable
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 1   within plants in California, but I believe that 90 percent fat
  

 2   capture assumption that is embedded in the yields in the
  

 3   existing Federal Order formula, is still reflective of the
  

 4   yields achievable by plants with older vats, and we still have
  

 5   some plants with older vats in California.
  

 6      Q.  You have touched on this a few times, but just to be
  

 7   clear.  When it comes to price discovery, as the Dairy
  

 8   Institute had proposed western survey of prices to use, and
  

 9   there were some confidentiality issues raised by USDA.  So it
  

10   is your position of Leprino and the Dairy Institute or just
  

11   Leprino's position that we could look at ways to find some
  

12   western price series that would avoid those confidentiality
  

13   issues?
  

14      A.  I have not had final conversations with the folks at
  

15   Dairy Institute, although they reviewed my testimony and did
  

16   not raise any concerns on that methodology.  And having been
  

17   part of that discussion, my expectation is that they would
  

18   concur, but I can't speak on their behalf at the moment.
  

19      Q.  Okay.
  

20       JUDGE CLIFTON:  Do you think you would be able to answer
  

21   that question while we're still at this hearing?
  

22       MS. TAYLOR:  Yes.
  

23       JUDGE CLIFTON:  Okay.  Great.
  

24       MS. TAYLOR:  I'm getting some nods yes.
  

25   BY MS. ERIN TAYLOR:
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 1      Q.  I'm sure that will show up in brief, also.  On page 10
  

 2   in your discussion of cheese valuation, talking about filters
  

 3   on what products -- I think this is in regards to what
  

 4   products, how you would get down to some commodity products and
  

 5   what would or would not be included.  In the middle paragraph
  

 6   you talk about eliminating retail product and shredded product.
  

 7   And this is a discussion, I think, on why Mozzarella would not
  

 8   be practical to be part of the formulas because you have such a
  

 9   small volume.
  

10          So when Leprino, do you sell your Mozzarella as bulk
  

11   and which could be considered a commodity or do you sell it
  

12   already with some value added to it or both?
  

13      A.  Both.  I would consider the shredding and individual
  

14   quick freezing process to be value added.  I would consider
  

15   much of what we do in terms of improved functionality and
  

16   customizing for specific applications to be value added.  So we
  

17   do have some that is, well, first of all, it all competes on a
  

18   very commoditized basis nonetheless, you have some
  

19   differentiation but not much, but in terms of the volume that
  

20   is sold unshredded, I think I have in here that essentially
  

21   when I narrowed down to just the low moisture part skim that is
  

22   sold in bulk, and that includes block or ribbon, I have
  

23   excluded more than 80 percent of our volume.
  

24      Q.  Okay.
  

25       JUDGE CLIFTON:  And what size is is the block?
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 1       MS. TAYLOR:  Gosh, I know I should have asked that question
  

 2   back at the office.  I think it is 6 and 20's, and so some
  

 3   people might even argue that the 6 pounders are too small to be
  

 4   considered bulk commodities, but I believe that we do 6 pounds
  

 5   and 20 pounds.  I'm not absolutely sure.
  

 6   BY MS. ERIN TAYLOR:
  

 7      Q.  On page 11 there is a discussion starting your
  

 8   discussion on the cheddar make allowances, and I take this as
  

 9   a, perhaps as in the same as before, Leprino's position that we
  

10   should add an additional amount on for administrative marketing
  

11   costs, and that might be a Dairy Institute position later, but
  

12   right now you are speaking just for Leprino?
  

13      A.  I believe that Bill Schiek pointed to this during the
  

14   end of his testimony.  I was writing mine and discovered the
  

15   omission while he was on the stand, so he did not have a lot of
  

16   time to digest it and so just signaled it in response to Chip.
  

17      Q.  Okay.  Currently, plants in California, if they don't
  

18   have that, if they don't have that factor currently in that the
  

19   make allowance as administered by CDFA, can you expand, have
  

20   they just adjusted to that reality and are they eating that
  

21   cost or have they somehow been able to account for that
  

22   somewhere else in their total selling of that product.
  

23      A.  One thing that's unique to California versus the
  

24   Federal Order system, is California is using the CME rather
  

25   than a survey price.  The price assumption that gets buried in
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 1   the California 4b formula, gets adjusted from time to time by
  

 2   hearing based on, the Department will issue an exhibit that
  

 3   shows, I don't recall whether it is 24-months or more, I
  

 4   believe it is a hearing exhibit here, of price history, through
  

 5   which then you determine what the average price received in
  

 6   California is relative to the CME.  But the fact that you are
  

 7   not in that loop with the survey, I believe provides a little
  

 8   bit more flexibility.
  

 9      Q.  Okay.  Often we hear that the Federal Order system it's
  

10   that circularity, and here you are saying that circularity
  

11   currently might not exist in California when it comes to that
  

12   factor?
  

13      A.  Correct.  It is not a direct circularity, a reel time
  

14   circularity.
  

15      Q.  Okay.  On page 11, discussing the current formula, the
  

16   first full paragraph, page 12, excuse me.  The current formula
  

17   and this is Class III formula, assumes that all fat received at
  

18   the plant that is not captured in cheddar cheese is recovered
  

19   and converted to Grade AA butter, and the whey cream then is
  

20   also priced at the Grade AA, at the Class III butter price,
  

21   butterfat price.  But is there not an adjustment in the formula
  

22   to account for the fact that not all the fat stays with the
  

23   cheese, and that's found in the protein portion of the
  

24   Class III price?
  

25      A.  You want to get into a big ditch for --
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 1      Q.  I don't want to get too far in that ditch.
  

 2      A.  Okay.  So how it works is, you have, within the cheddar
  

 3   yield assumptions in the protein formula, an assumption that 90
  

 4   percent of the fat is captured in the cheddar cheese.
  

 5   Actually, if I can come up with the formula sheet, I will be
  

 6   more specific as to which piece of the formula.
  

 7           Okay.  So the 1.383 factor in the protein formula is
  

 8   the pounds of cheddar cheese that are produced from a pound of
  

 9   protein.  The balance of the formula is trying to make a
  

10   correction for the fact that cheddar makers are using all of
  

11   the fat for cheddar cheese but they are paying for the
  

12   butterfat component at the butter value.  And as you trace that
  

13   balance through, the 1.572 is the yield of cheddar cheese from
  

14   a pound of fat, and then it's reduced by the butterfat price
  

15   times .9.  That reduction means that you have ten percent of
  

16   the fat that is still valued at the full AA butter price.  So
  

17   for one, you have an assumption there's no loss in the system,
  

18   and as you go through cheddar manufacturing economics, you will
  

19   find that probably you lose at least maybe instead of
  

20   recovering ten percent of the fat that goes in the vat in the
  

21   whey cream, you might recover seven or eight percent.  And so
  

22   that factor, that .9 probably needs to be .92 or .93.  And then
  

23   on top of it, it leaves the rest of the fat valued at the AA
  

24   butter market, and the whey cream returns are much lower than
  

25   the AA butter.
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 1      Q.  The whey cream, I don't know if you were here
  

 2   yesterday, I think it was yesterday, someone talked about Pro
  

 3   Cream.  Were you here for that conversation?
  

 4      A.  I recall hearing it.
  

 5      Q.  I was just wondering if that term, Pro Cream, is
  

 6   synonymous with your whey cream?
  

 7      A.  No, no.  The whey cream is separated from the whey
  

 8   after it comes off of the vat and before it's made into either
  

 9   dry whey or WPC and/or WPI and lactose, or just as a permeate
  

10   going out to animal feed.
  

11           The Pro Cream that was referred to yesterday is a high
  

12   fat protein product that, as I understand it, is generated in
  

13   the production of whey protein isolate.  So that's confirmation
  

14   that, in fact, you are not able to capture and all of the fat
  

15   over into the whey cream side.  Some of the fat resides back on
  

16   the sweet whey side or whatever else you are doing with that
  

17   whey stream.
  

18      Q.  Okay.  There was a lot of discussion with both
  

19   Mr. Beshore and Mr. Vetne on 2007.  And I think you have eluded
  

20   to it, but just so there's clarity in the record, could you
  

21   just explain for the record what occurred in 2007 and how you
  

22   feel cheese manufacturers were, from I take from your
  

23   testimony, harmed in that instance?
  

24      A.  Certainly.  The victim of my own preparation, I have
  

25   price levels that I would like to refer to.
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 1           As I mentioned during my testimony, I think, well,
  

 2   actually, I'm going to backtrack a little bit to, I think that
  

 3   one of the proponents of Proposal 1 made a comment that whey
  

 4   valuation has been embedded in milk prices going back to the
  

 5   1960's, and I would like to observe that to the extent that's
  

 6   true, it's because it was a cost and constrained the ability to
  

 7   pay.  And there is lots of information out in the public
  

 8   sector, including a fair number of papers by Truman Graf, a
  

 9   professor at UW, or at Madison, I believe, that reflect the
  

10   fact that whey processing was a lost proposition in that
  

11   period.
  

12           When you get to Federal Order Reform, that was really
  

13   the first time whey was captured in an explicit end product
  

14   price formula, and it was done at Federal level.  Although, I
  

15   will tell you that I and Leprino at the time thought that that
  

16   was a bad idea because there was no value for dilute whey
  

17   traded in the market, there was a little bit of a, I guess a
  

18   casual, but in truth we all fought it, an attitude that it was
  

19   contributing very little to the milk price.  And so yes, it was
  

20   a bad idea.  But would it cripple the industry?  I'm not sure
  

21   anybody expected it to cripple the industry.  So when you look
  

22   at the whey contribution to the regulated milk price, that
  

23   first year it was less than 30 cents a hundredweight.
  

24           What happened in 2007 is, you ended up with a very high
  

25   whey price, and part of that was related to worldwide protein
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 1   demand being very strong, and it got the milk price that was
  

 2   the portion attributable to whey up above $3.00 per
  

 3   hundredweight.  And so folks who might have been able to absorb
  

 4   20 cents a hundredweight, were then in a position where if they
  

 5   weren't recovering any of that whey value, they were under
  

 6   water by a very significant margin.  And so we went from this
  

 7   no harm, no foul situation because whey prices historically had
  

 8   been so low that they really didn't generate that much impact
  

 9   on the milk price, to something that was crippling, and that's
  

10   really what drove the 2007 situation.
  

11           At the same time as you ended up with those without
  

12   processing capacity being crippled, you had a lot of folks who
  

13   had innovated and invested in high level whey fractionation
  

14   technology that were also under water because sweet whey prices
  

15   exceeded the returns from even the protein concentrates for a
  

16   period in there.  Now, they were not under as much financial
  

17   distress as the folks who had no whey processing capacity at
  

18   all, and largely the folks who went bankrupt, or in California,
  

19   FNA cheese which had cheese plants that weren't timely, I think
  

20   they were up around 2 million pound a day plants, but they
  

21   didn't have a full whey solution, they ended up with producer
  

22   payment problems, and eventually were forced, under financial
  

23   stress, to sell.  Saputo acquired those plants.
  

24      Q.  Okay.  And I think, and later in your testimony you
  

25   talk about how at that time, in your opinion, lots of people
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 1   started producing these different fractionated whey products,
  

 2   so prices for those products went down, where less people were
  

 3   producing dry whey so those prices went up, and that was the --
  

 4   I'm trying to get, that's kind of a very simplistic view of the
  

 5   numbers that you just put out there.
  

 6      A.  Yes.  We have had that general migration.  It's been
  

 7   painful enough, I would say, even this year in certain
  

 8   products, higher level products.  That I am picking up that
  

 9   there are some folks who are starting to add capacity on the
  

10   sweet whey side, their dry whey side.  I have to apologize, I
  

11   always think of sweet whey, or of dry whey as sweet whey
  

12   because it has so much lactose.  I think there was an earlier
  

13   witness who explained that sweet whey is produced not from an
  

14   acid environment to coagulate the cheese.  And so dry whey can
  

15   be sweet or acid, so not to confuse the record.  But in any
  

16   case, there are times this year that the returns from the
  

17   higher valued products have been unfavorable enough that my
  

18   understanding is that there are folks who are starting to add
  

19   capacity for dry whey just so that they can flip capacity.
  

20           Until now, I would say most plants, because of the high
  

21   expense, capital expense with whey processing, have not had the
  

22   capacity to move between dry whey and fractionated wheys.
  

23   Those with fractionation capability quite often will have
  

24   capacity to move between levels of protein, but with dry whey
  

25   versus fractionation, usually we haven't had flex capacity in
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 1   the industry.
  

 2      Q.  Okay.  On page 14 at the bottom you have a sentence
  

 3   which says, "however, the binding nature of the current
  

 4   California State Order and the Cooperatives' Proposal 1 under
  

 5   which minimum regulated prices are enforced on all Grade A milk
  

 6   manufactured in California, limits market based approaches to
  

 7   relief."
  

 8          As I understand the current regulations in California
  

 9   is that, even if a plant is isn't pooled, you still have to pay
  

10   minimum classified prices --
  

11      A.  That's correct.
  

12      Q.  -- for that milk.
  

13      A.  That's correct.
  

14      Q.  And I want to better understand then, how, if the
  

15   Cooperatives' proposal were all plants are pooled and you would
  

16   have to pay those minimum prices for milk as you currently do
  

17   under the system, how that's different than your current
  

18   situation?
  

19      A.  It's the price level.
  

20      Q.  Okay.
  

21      A.  And that goes back to, I think that there is risk in
  

22   having mandatory pricing and pooling, regardless.  And, in
  

23   fact, am aware of some companies that chose not to build plants
  

24   in California over the last few decades, precisely because the
  

25   regulatory risk that's associated with not being able to get
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 1   outside of that system.  But in any case, if the price is set
  

 2   low enough, then you have the ability to adjust to the market.
  

 3   But if it's set, as the co-op proposal is in my opinion, at a
  

 4   level above what can be achieved, then it's an even bigger
  

 5   problem.
  

 6      Q.  Okay.  So the, kind of like the main underlying problem
  

 7   is not necessarily the fact that everyone would have to be
  

 8   pooled, it is that the price level of which you would be pooled
  

 9   at would be a Federal Order national price and not the
  

10   California specific price.
  

11      A.  We can live, as has been shown by our investment in
  

12   California over the last 30 years, we can live within a
  

13   mandatory pricing system, don't necessarily think that it is
  

14   the right policy solution, but we can live within it so long as
  

15   the prices are set low enough.  I think that there are a lot of
  

16   other bad market consequences of that system, as I described
  

17   when I talked about mandatory pooling and pricing the other
  

18   day, in that it retards the movement of milk to the higher and
  

19   better use across manufacturing classes.  So it's, from a
  

20   policy perspective, I think it has negative consequence for the
  

21   industry at large.  But from an economic, day-to-day business
  

22   operation, so long as those prices are set low enough, we can
  

23   have an economically viable operation.
  

24      Q.  Okay.  On Proposal 2, the bottom of page 15, when you
  

25   talk about the Proposal 2 valuation, you said the Dairy
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 1   Institute proposal appropriately capsulates contribution.  Can
  

 2   you expand on why you feel those, the floor and the cap is
  

 3   appropriate for California?
  

 4      A.  I tried to write this section in a way where I was
  

 5   clear that I'm not, I don't have the data to say, you know, is
  

 6   $1.50 as the top end, the right top end?  Maybe $1.00 is, maybe
  

 7   $1.75 is.  I don't have that data, but the concept of a cap,
  

 8   and a cap in a price level that we aren't jeopardizing the
  

 9   ability to manufacture viably for those entities that can't
  

10   process whey I think is appropriate.
  

11      Q.  Okay.  And the number you amended to say 36 Class 4b
  

12   plants, and you pulled that for some updated CDFA list.  I just
  

13   want the source of that number, what list or what year does
  

14   that reflect?
  

15      A.  I believe this has already been entered into the record
  

16   and somebody might be able to help me with an exhibit number.
  

17   96?
  

18      Q.  Thanks.  One of my last questions.  On page 18 you are
  

19   talking about Class IV formulas.  In the middle of that
  

20   paragraph, the sentence beginning "however" reads, "however, a
  

21   pricing and pooling system that completely eliminates the
  

22   incentive to place milk in its highest and best use or which
  

23   provides an incentive to manufacture milk into lower value uses
  

24   does not serve dairy producers, manufacturers, consumers -- or
  

25   consumers well."  That's a statement that has been said here
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 1   and, you know, I have heard many times outside of any Federal
  

 2   Order rule making, so I would ask that you expand on that
  

 3   statement a little bit and how you feel that, I guess,
  

 4   Proposal 1 would not allow milk to move to its highest and best
  

 5   use.
  

 6      A.  That refers to what I elaborated on relative to
  

 7   mandatory pooling.  If you apply the Federal Order regulations
  

 8   as they are applied everywhere in the system, where
  

 9   manufacturers are not obligated to participate, I think that
  

10   you will have some manufacturers who opt to stay out of the
  

11   system, and there will be more competition because they will
  

12   have that revenue to bid away milk from a lower valued use.  So
  

13   I think over time you end up with milk moving more easily and
  

14   reduced volatility because you will end up with those
  

15   adjustments in production as a result of that movement.
  

16          The reference to incentivizing manufactured milk into
  

17   lower valued uses is a reflection of my concern, both based on
  

18   history and based on some questions that were asked here about
  

19   the balancing class.  That at times have been some inherent
  

20   biases to favor one class versus the other.  And generally,
  

21   that's favoring the butter powder class over cheese.  And in
  

22   the past there was a, there was a prior Director of the Dairy
  

23   Marketing Branch, I believe, in California, who, in private
  

24   conversations, maybe even in public conversations would say
  

25   that, "of course you buy, you give more margin to the butter
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 1   powder guys rather than the cheese guys."  And it was premised,
  

 2   as I understand, a little bit on the fact that there was,
  

 3   butter powder was perceived to be a balancing class and
  

 4   probably less efficient plant utilization as a result.
  

 5          I think in today's market where powders, in fact, are
  

 6   probably traded in much greater volumes in the world market,
  

 7   and have a tremendous amount of demand, and where manufacturers
  

 8   are building powder plants specifically to satisfy that demand,
  

 9   it's very difficult to justify trying to bias milk flow from a
  

10   milk price policy perspective one direction or the other.  And
  

11   to the extent we do, I think we do it at our own peril and to
  

12   damage the U.S. industry.
  

13      Q.  Okay.  And so in your final conclusion paragraph, you
  

14   say, "this proposal will allow milk from manufacturing to move
  

15   more freely to its highest and best use," and you are of that
  

16   opinion because plants have the ability to not participate in
  

17   the pool under the Dairy Institute proposal, where they don't
  

18   have that ability under the Cooperatives' proposal.
  

19      A.  That's correct.
  

20      Q.  Okay.  And just a couple clarifying questions on your
  

21   Attachment A.  Under, for example, low moisture part skim
  

22   Mozzarella cheese, it gives the percentages, but there's a
  

23   number 46 to 52 in the brackets.  What is that, if you know?
  

24      A.  You know, that's a very good question.  It wasn't until
  

25   I was looking at it while I was testifying that I noticed it,
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 1   and so I'm not sure what that's intended to be.  I believe that
  

 2   the numbers above it are the numbers from the actual CFR, but I
  

 3   can clarify that and get back to you on that.
  

 4      Q.  And can you, just for the record, describe what the fat
  

 5   dry basis means and the wet, define what wet fat means?
  

 6      A.  Fat on a dry basis would be a calculation of the volume
  

 7   of fat in proportion to the volume of total solids in the
  

 8   cheese.  The wet fat would be the volume of fat in relationship
  

 9   to the total volume of the cheese, including moisture.
  

10      Q.  Okay.  I think my colleague has a few questions for
  

11   you.
  

12                        CROSS-EXAMINATION
  

13   BY MS. MAY:
  

14      Q.  This is Laurel May from USDA.  I have a lot of
  

15   questions and I think maybe it would be better for me to screen
  

16   them with my colleague to make sure that they aren't completely
  

17   dumb so that you don't all have to sit through that, and then
  

18   we can come back.
  

19       JUDGE CLIFTON:  Yes, let's find out, the gentleman from
  

20   Nestle, let me know what your time constraints are today.  You
  

21   are here all day?  Wonderful.  Good.  Are you content to let us
  

22   complete Ms. Taylor's testimony before you testify?
  

23       MR. KLUESNER:  Yes.
  

24       JUDGE CLIFTON:  Good.  Excellent.  Thank you.  The answer
  

25   was yes.  All right.  Why don't we break for lunch and
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 1   Ms. Taylor, I'm sorry, I know you have another presentation to
  

 2   work on, and you probably hoped you would be able to begin, but
  

 3   that won't happen yet.
  

 4           Let's see.  It's already almost 1:20.  So please be
  

 5   back and ready to go at 2:35.  2:35.
  

 6       (Whereupon, the lunch recess was taken.)
  

 7                            ---o0o---
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 1        THURSDAY, NOVEMBER 5, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:36.  Ms. May?
  

 3                        CROSS-EXAMINATION
  

 4   BY MS. MAY:
  

 5      Q.  Thank you.  This is Laurel May with USDA, and I,
  

 6   luckily for you, winnowed it down to two questions through
  

 7   lunch.
  

 8           Okay.  So my first question is on your discussion about
  

 9   the DPMRP prices for 40 pound blocks of cheddar cheese.  And I
  

10   was under the impression that we also collect information on
  

11   500 pound barrels of cheddar cheese and that those prices are
  

12   considered into the average that we use for that cheddar cheese
  

13   price.  Are you suggesting that we don't use that?
  

14      A.  It's a starting point.  I assume that what you are
  

15   referring to is the same thing as I referred to, the NDPSR?
  

16      Q.  Sorry, yes.
  

17      A.  And you are correct that we are proposing that the
  

18   NDPSR cheese price that includes barrels not be used in the
  

19   California Order.  To my knowledge, there's no cheddar barrels
  

20   produced in California, so it's not relevant in California.
  

21      Q.  Okay.  Good thing we asked.
  

22      A.  There is some additional basis risk that comes with the
  

23   NDPSR barrel inclusion and there's some technical errors in the
  

24   existing formula that I can elaborate on, but it might be a
  

25   ditch you aren't interested in inviting.
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 1       JUDGE CLIFTON:  I would like to hear it.  Yeah.  If there
  

 2   is something, if there is a glitch that causes it not to work
  

 3   the way it is, even though that may relate to other orders, we
  

 4   would rather know sooner rather than later.
  

 5       MS. TAYLOR:  Thank you, Judge.
  

 6           The calculation of the NDPSR cheese price under the
  

 7   current orders does a weighted average of the block price and
  

 8   the barrel price, plus 3 cents.  The origin of the 3 cents,
  

 9   well, let me back up.  The barrel price is adjusted from the 39
  

10   percent moisture price to a 38 percent moisture price, and
  

11   barrel cheddar is typically used for processed cheese, and the
  

12   buyers of barrel cheddar are interested in the solids, and so
  

13   it is typically priced at not per total volume, but per pound
  

14   solids, that's the practice in the industry.  So the, as I
  

15   understand it, most barrel is traded in a way where they may
  

16   index the CME price, but the CME price is at 39 percent, so
  

17   they will calculate a price per pound solid by taking that and
  

18   dividing it by .61, the .61, 61 percent solids that would be in
  

19   a 39 percent moisture price, and that determines a price per
  

20   pound solid.
  

21           What USDA does in making that adjustment from 39
  

22   percent moisture barrel to 38 percent, is essentially they are
  

23   grossing it up.  You can take the 39 percent price and multiply
  

24   it by .62 over .61, and so they are adding onto the 39 percent
  

25   price, a value that moves with overall cheese prices.  That
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 1   might be relevant, but the combination of that moisture
  

 2   adjustment to get to 38 percent, with a 3 cent add-on, is
  

 3   doubling up the adjustment.  The 3 cents was derived back in
  

 4   the late '90's based on observations that the typical spread
  

 5   between blocks and barrels was 3 cents, but that was using a 39
  

 6   percent moisture barrel price.  If you were to do that same
  

 7   calculation based on 38 percent moisture barrels, you would
  

 8   find that there's very little difference.  And so there's this
  

 9   doubling up within the current factor.
  

10   BY MS. MAY:
  

11      Q.  So your use of the term "technical error" is referring
  

12   to this doubling up --
  

13      A.  Correct.
  

14      Q.  -- issue?  Okay.  Okay.  That satisfies me.
  

15          Judge Clifton, did that satisfy you?
  

16       JUDGE CLIFTON:  Yes.
  

17       MS. MAY:  Okay, good.
  

18   BY MS. MAY:
  

19      Q.  So then my other question was a real simple one, I'm
  

20   sure, for you.  On page 17 of the very last line you say that,
  

21   you know, the proposal would set up a scenario in which all
  

22   these things make it so that it would be, you would be better
  

23   off shifting production.  What do you mean by shifting
  

24   production?
  

25      A.  I'm referring to companies with multi-state
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 1   manufacturing capacity.  And so what I'm referring to is to the
  

 2   extent that capacity is available within our system, in our
  

 3   plants outside of California, and specifically plants further
  

 4   east, shift production out of the California plants over to
  

 5   plants in the east.  And we have been building out additional
  

 6   capacity in Colorado.  I already mentioned the Greeley
  

 7   facility.
  

 8          The Greeley facility was planned in three phases.  We
  

 9   have completed two phases and we are very close to pulling the
  

10   trigger on the third phase.  It will be relatively soon that we
  

11   will move forward with the construction on the third phase.
  

12   And so it would be redeploying some volumes of milk to other
  

13   plants.
  

14      Q.  Where it would be more favorable conditions for you to
  

15   be priced and produce?
  

16      A.  Correct.
  

17      Q.  Okay.
  

18      A.  If we end up paying a Federal Order price here that
  

19   represents, again, a location value that's further east, then
  

20   we would be incented to move, move that production over to the
  

21   areas that are closer to what's assumed in the Federal Order
  

22   price.
  

23      Q.  Okay.  Thank you.  That's all I have.
  

24       JUDGE CLIFTON:  Who next has questions for Ms. Taylor?
  

25   Mr. Beshore?
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 1                        CROSS-EXAMINATION
  

 2   BY MR. BESHORE:
  

 3      Q.  Marvin Beshore.
  

 4           Just a couple of follow ups.  On the block barrel
  

 5   issue, Sue, to be fair, that issue has been fully litigated in
  

 6   prior hearings and decided against the position you advocated,
  

 7   by the Secretary, correct?
  

 8      A.  The arguments have been made, I'm not sure whether
  

 9   litigated is the proper term.
  

10      Q.  I will take that back.  The arguments have been made,
  

11   the same ones that you made today you have made in prior
  

12   hearings, and the current formula has been the one determined
  

13   to be appropriate by the Secretary.
  

14      A.  That's correct.  And I'm not convinced that those who
  

15   made that decision understood the issue.
  

16      Q.  Really?
  

17      A.  And hopefully further elaboration in different terms is
  

18   helpful.
  

19      Q.  You really don't think the Department on those hearing
  

20   records, which were very elaborate and argued and testified to
  

21   on those issues, you don't think the Department understood what
  

22   it was doing?
  

23       JUDGE CLIFTON:  I think that's a little unfair.  What
  

24   Ms. Taylor said was that she did not think that the Department
  

25   fully understood, and I think you just asked if the Department
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 1   didn't know what it was doing?
  

 2       MR. BESHORE:  Understand I think I said, what it was doing
  

 3   in in making that decision.
  

 4       JUDGE CLIFTON:  Yeah.  Well, you know, she has her opinion,
  

 5   you have yours, and anyone has the opportunity to read what the
  

 6   Secretary did or did not say about the issue, but I would like
  

 7   to you reword your question if you would like her answer on
  

 8   this.
  

 9   BY MR. BESHORE:
  

10      Q.  I'm not sure how I would reword it.  I understood her,
  

11   I understood her to say that the decision was made without the
  

12   decision maker understanding the subject matter of the
  

13   decision.  Is that what you said, Ms. Taylor?
  

14      A.  What I would say is that we have it in the hearing
  

15   record in 2006, 2007 --
  

16      Q.  2000 also, I think.
  

17      A.  I don't know whether that was the case or not.  But in
  

18   any case, like interpersonal communication between me and you,
  

19   Marv, there can be some confusion along the way, and that
  

20   doesn't necessarily change the facts or change -- there's no
  

21   problem in going back and having another conversation about
  

22   things that you don't think are factually correct.
  

23      Q.  Okay.  I just wanted to make sure this record was clear
  

24   that that issue had been fully discussed in prior records.
  

25      A.  It had been a topic within the hearing.
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 1      Q.  Okay.  Now, let me ask this.  I would like to just run
  

 2   through Leprino's plants, and if you can, tell me when the last
  

 3   year of capacity expansion has occurred or multi-million dollar
  

 4   substantial capital investments made in the facilities.  Is
  

 5   that -- do you understand what I'm asking there?  Either, you
  

 6   know, capacity expansion or multi-million dollar investment in
  

 7   the facilities, and if you can't hit the year, as close as you
  

 8   can.
  

 9      A.  Marv, I'm not sure that I can tell you off the top of
  

10   my head precisely.  I can tell you that we update all of our
  

11   plants on an ongoing basis.  And as I think across our plant
  

12   system, I'm not sure that there's a single plant that wouldn't
  

13   have had multi-million dollar investment within the last year.
  

14      Q.  Okay.  How about capacity expansion?  You mentioned
  

15   Greeley, of course, which is the newest plant in the system,
  

16   right?
  

17      A.  Yes.
  

18      Q.  Okay.  And that has been, that's projected for its
  

19   second expansion after the initial construction, if I
  

20   understood you correctly.
  

21      A.  Correct.
  

22      Q.  How about other capacity expansions, and I'm talking
  

23   outside of California now, or start outside of California.
  

24      A.  We, operationally, have made some adjustments that have
  

25   impacted capacities in a range of plants.  I can't off the top

6275



TRANSCRIPT OF PROCEEDINGS-VOL. XXXI

 1   of my head tell you precisely when each of those occurred.
  

 2      Q.  Okay.  Has that, have those operational changes which
  

 3   involved, would involve capital investment I assume?
  

 4      A.  Yes.
  

 5      Q.  Would they have been made at all of the other five
  

 6   locations in the Federal Order system within, let's say, the
  

 7   last ten years?
  

 8      A.  No.
  

 9      Q.  Some further back than that?
  

10      A.  There are some of those that have not been extended to
  

11   all plants.
  

12      Q.  Okay.  What's the second newest plant, Leprino plant in
  

13   the Federal system?  Is it the second plant in Michigan?
  

14      A.  No.
  

15      Q.  Roswell?
  

16      A.  How do you define new?  We completely renovated a
  

17   plant, had it fully shutdown, it's like new in many ways, we
  

18   have owned it longer than Roswell.
  

19      Q.  Which one is that?
  

20      A.  Ft. Morgan.
  

21      Q.  Okay.  When did you add the second plant in Michigan?
  

22      A.  I believe 1988.
  

23      Q.  And when was the Roswell plant built?
  

24      A.  I might have my dates wrong, so I believe that, I
  

25   believe that we built Ft. Morgan originally in 1992, and
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 1   acquired Roswell, I believe, in 1994, and it was a cheddar
  

 2   plant, a cheddar barrel plant I believe when we acquired it
  

 3   from AMPI.
  

 4      Q.  Okay.  Great.  Thank you.  To your knowledge, were
  

 5   there any bankruptcies of cheese manufacturers in the Federal
  

 6   Order footprint area, whether they were pool plants per se, in
  

 7   the 2007 -- 2006, 2007, whey price run-up period?
  

 8      A.  I have a recollection of somebody telling me that there
  

 9   were, but I don't know precisely.  And I also want to circle
  

10   back to your last question, which was that the most recent
  

11   plant that was built before Greeley?
  

12      Q.  Yes.
  

13      A.  That would be Lemoore West.
  

14      Q.  Okay.  I was -- I was limiting my question to the
  

15   Federal, to the non-California system.  So Ft. Morgan would be
  

16   correct in that -- in the -- in the outside of California?
  

17      A.  I believe it would be Roswell if you go to actual
  

18   ownership, and then Ft. Morgan before it, but Ft. Morgan had a
  

19   substantial renovation more recently than we acquired Roswell.
  

20      Q.  Very good.  Thank you.  Now, I guess I just have one
  

21   final question.  Isn't there, in terms of price regulation
  

22   policy, isn't there a risk of setting regulated minimum prices
  

23   too low, as well as the risk you have testified to of setting
  

24   them too high?
  

25      A.  I don't believe so.
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 1      Q.  Really?  No risk?
  

 2      A.  I, you know, there are a lot of areas of the country
  

 3   and a lot of areas where the world exists in quite good harmony
  

 4   relative to the trading of milk on a day-to-day basis, and so
  

 5   premiums develop and they exist.  There's nothing that incents
  

 6   a processor to gut their milk supply.  We ship out probably 20
  

 7   percent of the volume that we bring in, so we have to make sure
  

 8   that our milk supply remains healthy, and I think that that
  

 9   keeps the system honest.
  

10      Q.  I think you answered a different question than I asked,
  

11   and that, the question you answered was, I think, is it
  

12   necessary to have a minimum regulated price at all?  And I
  

13   think you said, in your opinion it's not.  Am I correct?
  

14      A.  Yes.
  

15      Q.  Okay.  Now, my question was, when you do have minimum
  

16   regulated prices, when you set them on the low end, isn't it
  

17   possible to create the situation where the purchasers of milk
  

18   are not incentivized to be efficient?
  

19      A.  No.  If the regulated price is set too low, then
  

20   competition will keep the drive for efficiency.
  

21      Q.  In other words, in your view, if it is set too low, it
  

22   won't be effective in the marketplace?
  

23      A.  If it's set below market clearing levels, it won't
  

24   dictate the total price.  What's required to bring forth a milk
  

25   supply dictates the total price.
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 1      Q.  But isn't it the case that if a minimum, if purchasers
  

 2   of milk can buy it at values that are what I would consider too
  

 3   low, they are not, they don't have any incentive to be
  

 4   efficient, sufficiently efficient to, as efficient as if it
  

 5   were higher, put it that way.
  

 6      A.  Well, first of all, low and high don't have as much to
  

 7   do with the plant decisions as what the margin is, what the
  

 8   relative relationship is to the value they are receiving.  So
  

 9   you can have a low price that gives you a big margin or a high
  

10   price that gives you very little margin.
  

11      Q.  Well, let's make them relative to the margin, low
  

12   relative to the margin versus high -- that is, low providing a,
  

13   you know, a nominally, or a, you know, a high margin, and high
  

14   providing a nominally low margin.
  

15      A.  Okay.  And you are asking about the scenario where it
  

16   would be a high margin.
  

17      Q.  Yes, that's right.  Is there not an incentive in that
  

18   situation, is there not built into that situation the possible,
  

19   a lack of incentive for efficiency on the buyers?
  

20      A.  I don't think so.  You would be a profit maximizer, and
  

21   so even in that scenario you would try to be as efficient as
  

22   you can.  Additionally, if the margins are sufficient and
  

23   attractive, you will invite additional investment in the
  

24   industry as well as innovation.
  

25      Q.  Thank you.
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 1       JUDGE CLIFTON:  Ms. Taylor, what were you explaining when
  

 2   you said something about 20 percent of the volume we bring in?
  

 3   There's no incentive to gut your supply of milk.
  

 4       MS. TAYLOR:  Oh.  As a cheese maker, it is important to be
  

 5   close to your milk supply because the cost of transport of your
  

 6   inputs far exceeds the cost of transport of your outputs.  And
  

 7   so in rough terms, the volume of our finished products is
  

 8   equivalent to about 20 percent by the time you add up the
  

 9   cheese, the cream, and the powders, 20 percent of the volume of
  

10   the milk that comes into the plant.  We, our objective is to be
  

11   able to procure milk within a 50-mile radius of our plants.
  

12       JUDGE CLIFTON:  Who next has questions for Ms. Taylor?
  

13   Mr. Vetne?
  

14                        CROSS-EXAMINATION
  

15   BY MR. VETNE:
  

16      Q.  John Vetne representative for Hilmar.
  

17           The history of dairy in America, as I recall, is that
  

18   when the AMAA was created, milk markets were very local, and
  

19   product markets were similarly fairly local.  Do you recall
  

20   reading that and hearing that talking about it?
  

21      A.  Yes.
  

22      Q.  Okay.  Today's market, product markets, are national
  

23   and international, correct?
  

24      A.  Correct.
  

25      Q.  In order to compete in national and international
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 1   markets, you can't be lax about efficiency.  You have to try to
  

 2   beat the efficiency of your competitor everyday, correct?
  

 3      A.  Correct.
  

 4      Q.  In fact, there is an international player in dairy at
  

 5   New Zealand where there is no regulated price and they, in
  

 6   fact, have produced some of the most efficient production of
  

 7   dry milk products in the world, and market those dry milk
  

 8   products because of their efficiency, correct?
  

 9      A.  That's correct.
  

10      Q.  Okay.  Thank you.
  

11      A.  And they have just doubled their Mozzarella capacity.
  

12       JUDGE CLIFTON:  Are there any other questions for
  

13   Ms. Taylor?  Is there any redirect?
  

14                      REDIRECT EXAMINATION
  

15   BY MS. VULIN:
  

16      Q.  Ashley Vulin, Dairy Institute of California.
  

17           First, just a minor point.  Wondering if we can look at
  

18   the first page and make an edit to the date.  We had
  

19   optimistically put November 4th in case Ms. Taylor made it on
  

20   the stand then, but today is the 5th.  So for accuracy, I would
  

21   ask that the Court strike the 4 and turn it into a 5.
  

22       JUDGE CLIFTON:  All right.  And, Ms. Frisius, top page of
  

23   Exhibit 135.  Thank you.
  

24   BY MS. VULIN:
  

25      Q.  Thank you, your Honor.
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 1          So I'm going to bounce around a little bit.  First,
  

 2   during his first cross-examination of you, Mr. Beshore asked
  

 3   you if it was your opinion that a farmer in California should
  

 4   be paid less than the Class III price that all other farmers in
  

 5   the United States are paid.  But not all farmers in the United
  

 6   States are paid the regulated Class III price; is that correct?
  

 7      A.  That's correct.  And I don't recall that question, even
  

 8   up there.
  

 9      Q.  Okay.  So if that was a predecessor question, then
  

10   that's something you would want to correct?
  

11      A.  That's correct.  They are not all paid through
  

12   Class III.
  

13      Q.  Thank you, Ms. Taylor.  And from Ms. Erin Taylor had
  

14   asked you a bit about the history of whey pricing.  And is
  

15   there anything that you would like to add to that testimony?
  

16      A.  Sure.  I was just, I referenced, among other things, a
  

17   monograph from Dr. Truman Graf, and that's G-R-A-F, relative to
  

18   the economics of whey.  And my argument was, that to the extent
  

19   that whey value was reflected in milk prices prior to 2000,
  

20   they were reflected through the survey price of manufacturers
  

21   in Minnesota and Wisconsin.  And during much of that period,
  

22   and I haven't taken a full look all the way through the '90's
  

23   as to when that pivoted, it was reflected through a loss, and
  

24   so a reduction in the milk price.  Which to me is very
  

25   different than reflecting it as an assumed profit and applied
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 1   across people who don't have that capacity.
  

 2          One of the documents I was referring to is on
  

 3   Mark Stephenson's website.  It is called Economics of the Whey
  

 4   Problem by Truman F. Graf.  It is an Extension Publication from
  

 5   November 1976, Number 117.  And in that there is a table on
  

 6   page 4 that shows the U.S. wholesale prices for dry whey from
  

 7   1970 to '76, as quoted by ERS USDA Dairy Situation.  The prices
  

 8   are largely ranging from, it looks like a low of 4.8 cents to a
  

 9   high of 7.65 cents, with the exception of 1974 got up to 9.41
  

10   cents.  The rest of the prices are largely in that, you know,
  

11   five to five and a half cent range, plus or minus a half cent.
  

12   And in that same document --
  

13       JUDGE CLIFTON:  I'm going to interrupt, I would like you to
  

14   give me those numbers again.  Now, these numbers from '70 to
  

15   '76, are these showing losses or are these showing something
  

16   else?
  

17       MS. TAYLOR:  I'm going to give you the prices and then
  

18   separately in the document there is a cost estimate.  And so I
  

19   can give you the precise numbers for the years rather than
  

20   characterizing them.
  

21   1970 is 5.59 cents; 1971, 4.84 cents; 1972, 5.63 cents; 1973,
  

22   7.65 cents; 1974, 9.41 cents; 1975, 6.02 cents; and 1976, 6.25
  

23   cents.  Again, it is a table on page 4, and then on the
  

24   Page 20 there is discussion of processing economies that says,
  

25   "USDA estimates indicate that present drying costs are 8 to 9

6283



TRANSCRIPT OF PROCEEDINGS-VOL. XXXI

 1   cents per pound of human grade non hydro scopic dry whey."
  

 2   BY MS. VULIN:
  

 3      Q.  So that's an 8 to 9 cent cost?
  

 4      A.  Correct.  And so that data is what led me to believe
  

 5   that cheese manufacturers were losing money on the production
  

 6   of whey, and therefore, to the extent that it did get embodied
  

 7   in the survey price, it was a reduction in the ability to pay,
  

 8   to pay, and therefore, a lower survey price.
  

 9      Q.  Thank you.  So now I have turned to Attachment A in
  

10   your testimony, Exhibit 135.  And previously we had talked
  

11   about these ranges.  So right now I'm in the moisture column,
  

12   in the low moisture part skim Mozzarella cheese row, and that
  

13   has the 45 percent to 52 percent range, and below that it says
  

14   46 to 52.  Were you able to figure out what this is, and do you
  

15   have any opinion on if we should keep it in the document?
  

16      A.  Yes, I did discuss this with the author of the
  

17   document, and those ranges are internal notes.  So those ranges
  

18   do not appear in the CFR.  Therefore, I recommend that we
  

19   strike those numbers that are found within the parentheses.  So
  

20   for low moisture part skim Mozzarella cheese, the moisture
  

21   range of 46 to 52 would be struck.
  

22       JUDGE CLIFTON:  Let me ask you something, you know, so
  

23   let's read it, start, Ms. Taylor, it doesn't say 45 percent to
  

24   52 percent, it says greater than 45 percent to less than or
  

25   equal to 52 percent, right?
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 1       MS. TAYLOR:  Correct.
  

 2       JUDGE CLIFTON:  So the 46 to 52 just interprets that,
  

 3   right?
  

 4       MS. TAYLOR:  It was an internal interpretation, and when I
  

 5   asked the author, given the CFR, could you have a low moisture
  

 6   part skim Mozzarella that satisfies the standard of identity
  

 7   that is 45.1 percent.  And his answer was, he assumes you can,
  

 8   and so I think rather than us leave our interpretation on the
  

 9   table, we should remove that because that's not specifically in
  

10   the CFR.
  

11       JUDGE CLIFTON:  I see.  I see now how you have to be very
  

12   precise with these things.  All right.  So, Ms. Frisius, are
  

13   you on this table, Attachment A?
  

14       MS. FRISIUS:  Uh-huh.
  

15       JUDGE CLIFTON:  And, Ms. Taylor, we'll strike as you call
  

16   it, so please lead us through everything you want stricken.
  

17       MS. TAYLOR:  Please strike under low moisture, part skim
  

18   Mozzarella cheese, moisture 46 to 52, and in the FDB column,
  

19   30 to 44.  In the next line for part skim Mozzarella, please
  

20   strike 53 to 60; and in the FDB 30 to 44.  In the low moisture
  

21   Mozzarella cheese whole milk, moisture, please strike the 46 to
  

22   52; and then in the bottom row, the Mozzarella cheese moisture,
  

23   please strike the range of 53 to 60.
  

24       JUDGE CLIFTON:  Thank you.
  

25       MS. VULIN:  Thank you, Ms. Taylor.
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 1       JUDGE CLIFTON:  Now, while we're there, I'm just referring
  

 2   on the very last box to the right hand side, and we have got a
  

 3   cite to the Federal Regulations, and we all know what it is
  

 4   looking at it, but do you want us to fix it?
  

 5       MS. TAYLOR:  Yes, please.  It should be 21 CFR instead of
  

 6   the CFR 21.
  

 7       JUDGE CLIFTON:  All right.  Ms. Frisius, do you have that
  

 8   also?  Thank you.  All right.  Go ahead.
  

 9   BY MS. VULIN:
  

10      Q.  Thank you, your Honor, good catch.
  

11          So, Ms. Taylor, Mr. Beshore asked you a question to
  

12   which you responded that you recalled, it was your recollection
  

13   that the cooperatives did not recognize the spatial value of
  

14   the products.
  

15      A.  Yes.
  

16      Q.  And were you in attendance at this hearing on
  

17   September 30th, 2015?
  

18      A.  Yes.
  

19      Q.  And were you present that day for Mr. Hollon's
  

20   testimony?
  

21      A.  Yes.
  

22      Q.  I'm going to read you an excerpt from that testimony
  

23   that's currently available on the AMS website.  The page is
  

24   1366, it will be Mr. Chip English questioning, and Mr. Hollon
  

25   answering the questions.  So:
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 1          "QUESTION:  So going back then, to the regulated price
  

 2   as well, the Class i utilization in a given market will
  

 3   influence mailbox prices, correct?
  

 4          MR. HOLLON ANSWERS:  Yes.
  

 5           MR. ENGLISH:  Does proximity to major population
  

 6   centers, for instance, on the East Coast, have an impact on
  

 7   mailbox prices?
  

 8           MR. HOLLON:  It may.
  

 9           MR. ENGLISH:  Isn't it a fact that major products used
  

10   in classified pricing such as cheese, butter, and nonfat dry
  

11   milk, tend to sell at higher premiums the more east they move?
  

12           MR. HOLLON:  I'm not aware of that.
  

13           MR. ENGLISH:  You are not aware that cheese products
  

14   sold, say into New Jersey, command a higher price than cheese
  

15   products sold in Chicago?
  

16           MR. HOLLON:  No.
  

17           Mr. ENGLISH:  And if I asked that question about other
  

18   geographical regions, the answer would be the same, you are not
  

19   aware of differences?
  

20           MR. HOLLON:  Correct."
  

21           Is this consistent with your recollection of the
  

22   Cooperatives' testimony?
  

23      A.  Yes, it is.
  

24      Q.  No further questions.  Thank you.
  

25       JUDGE CLIFTON:  Ms. Taylor, I would like you to look at
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 1   page 7, and your Footnote 3 is one that we did not read into
  

 2   the record, and I can't, just looking at Page 7, I can't quite
  

 3   find what it is a reference -- what reference it is to.
  

 4       MS. TAYLOR:  It is intended to be a reference to Figure 1,
  

 5   the map.
  

 6       JUDGE CLIFTON:  Okay.  So it is where we could find
  

 7   Figure 1?
  

 8       MS. TAYLOR:  That's correct.
  

 9       JUDGE CLIFTON:  Then I would like you to read into the
  

10   record that link so that people who want to find that can do it
  

11   easily.
  

12       MS. TAYLOR:  Certainly.  It's the federal, the Central
  

13   Federal Order website, www.fmmacentral.com/publications.
  

14       JUDGE CLIFTON:  Thank you very much.  All right.  Any other
  

15   questions for Ms. Taylor?  Ms. Taylor, thank you so much.  I
  

16   appreciate the document and your testimony.
  

17       MS. TAYLOR:  Thank you.
  

18       MR. ENGLISH:  Your Honor, Chip English.  Steve Kluesner
  

19   from Nestle.
  

20       JUDGE CLIFTON:  Welcome.  I believe we will be marking this
  

21   as Exhibit 136, is that correct, Ms. Frisius?
  

22       MS. FRISIUS:  Correct.
  

23       JUDGE CLIFTON:  I'm marking mine as Exhibit 136.
  

24            (Thereafter, Exhibit Number 136, was
  

25            marked for identification.)
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 1       JUDGE CLIFTON:  We'll wait just a minute until everyone has
  

 2   a copy.  It appears they have been distributed.  I'm going to
  

 3   swear you in in a seated position.  Would you raise your right
  

 4   hand, please?
  

 5           Do you solemnly swear or affirm under penalty of
  

 6   perjury that the evidence you will present will be the truth?
  

 7       MR. KLUESNER:  I do.
  

 8       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

 9   name for us.
  

10       MR. KLUESNER:  My name is Steven Kluesner, that's
  

11   S-T-E-V-E-N, K-L-U-E-S-N-E-R.
  

12                        DIRECT EXAMINATION
  

13   BY MR. ENGLISH:
  

14      Q.  Good afternoon, sir.
  

15          Would you please read the first paragraph of your
  

16   statement and then I'm going to ask you a few questions.
  

17       JUDGE CLIFTON:  And before you do that, I want Mr. English
  

18   to tell us again who he is.
  

19       MR. ENGLISH:  Sorry, he is here on behalf of Nestle.
  

20       JUDGE CLIFTON:  No, I mean you.
  

21       MR. ENGLISH:  Oh.
  

22       JUDGE CLIFTON:  Chip English.
  

23       MR. ENGLISH:  Thank you, your Honor.
  

24   My name is Chip English and I'm an Attorney for the Dairy
  

25   Institute of California, Proponents of Proposal 2.  And I am
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 1   presenting the next witness, who is Mr. Kluesner of Nestle.
  

 2       JUDGE CLIFTON:  You may proceed.
  

 3       MR. ENGLISH:  Thank you, your Honor.
  

 4       MR. KLUESNER:  My name is Steven Kluesner.  I'm the Group
  

 5   Manager for dairy responsible for Nestle North American
  

 6   Procurement, and today I am representing all Nestle businesses.
  

 7   In my role, I am responsible for milk and dairy ingredients
  

 8   procurement for Nestle brands in United States and Canada.
  

 9   This includes procurement relationships with individual dairy
  

10   farmers, cooperatives, and proprietary handlers and
  

11   manufacturers.  Prior to my position I currently hold with
  

12   Nestle, I held positions with Nestle Global Milk Products
  

13   Procurement in Switzerland; Foremost Farms USA, Wisconsin; and
  

14   Wells Enterprises in Iowa.  I hold a Bachelor's Degree from
  

15   Iowa State University in Agricultural Studies with an emphasis
  

16   in Dairy Science.  I developed today's testimony in cooperation
  

17   with Nestle staff and present it today with authorization from
  

18   Nestle leadership.
  

19   BY MR. ENGLISH:
  

20      Q.  So let me work up from this.  You were at Wells
  

21   Enterprises.  A number of us in the room know exactly where
  

22   that is, but not everybody does.  Could you tell us what Wells
  

23   Enterprises was and what your position with them was?
  

24      A.  Yeah, I was an Assistant Procurement Manager for Wells,
  

25   at the time it was called Wells Dairy, Inc., it is a
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 1   privately-owned ice cream manufacturer in Iowa.
  

 2      Q.  Not going to put a plug in for the blue bunny?
  

 3      A.  Not today.
  

 4      Q.  I guess not.  How long were you there?
  

 5      A.  I was there for four years.
  

 6      Q.  Okay.  And then where did you go next?
  

 7      A.  After that I went to work for Foremost Farms in
  

 8   Baraboo, Wisconsin.
  

 9      Q.  What did you do for them?
  

10      A.  I was the Director of Fluid Milk Marketing.
  

11      Q.  And how long were you there?
  

12      A.  I was there for five years.
  

13      Q.  Okay.  And then what was your position, what were your
  

14   actual positions with Nestle?
  

15      A.  With Nestle, prior to going to Switzerland I worked on
  

16   the Nestle dairy team as a Procurement Manager for five years,
  

17   where I was responsible for the fluid dairy ingredients and the
  

18   hedging of nonfat dry milk and butter.  And after five years, I
  

19   went to Switzerland where I was on the global team, now I'm
  

20   managing the purchasing of global powders for 43 different
  

21   countries.
  

22      Q.  And how long were you in Switzerland?
  

23      A.  I was in Switzerland on a mission for two years.
  

24      Q.  And how long have you been back?
  

25      A.  I have been back for four months.
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 1      Q.  And look, you got to come to Clovis.
  

 2      A.  Not quite like Lake Geneva, but it is nice.
  

 3       JUDGE CLIFTON:  You know, so far, I want to be him.
  

 4   BY MR. ENGLISH:
  

 5      Q.  All right.  Why don't you continue with your statement,
  

 6   sir.
  

 7      A.  Okay.  Nestle in the United States includes:  Nestle
  

 8   USA, Nestle Nutrition, Nestle Purina Pet Care Company, Nestle
  

 9   Waters North America, and is part of Nestle S.A., the world's
  

10   largest food company, headquartered in Vevey, Switzerland.
  

11   Nestle S.A. employes over 330,000 globally and operates over
  

12   390 manufacturing plants, of which Nestle USA is the largest
  

13   individual market and employs 23,000 and operates 25
  

14   manufacturing facilities and 43 distribution centers focused on
  

15   making branded food and beverages.
  

16           Nestle USA currently operates plants that utilize fluid
  

17   dairy products:  Ice cream factories, California we have two
  

18   factories; one factory in Indiana; one in Maryland; and one in
  

19   Utah.
  

20           We have evaporated milk factory, one located in
  

21   California.  A fluid beverage factory, one located in Indiana.
  

22   A prepared foods factories, one located in South Carolina; one
  

23   in Arkansas; Utah; and one in Ohio.
  

24           Nestle nutrition factory located in Wisconsin; and
  

25   confection factories located in Wisconsin and Illinois.
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 1           1.  Currently, in California we are buying fluid dairy
  

 2   ingredients for our two ice cream factories and our baking
  

 3   factory.  Each receive, excuse me, the baking factory is the
  

 4   evaporated food factory for clarification, I'm sorry, the
  

 5   evaporated milk factory.  Each receives fluid milk and fluid
  

 6   dairy ingredients as contracted, either from supplying
  

 7   cooperatives or from patron supply.  Nestle is not paying
  

 8   non-cost-justified up charges for the milk we receive.  Nestle
  

 9   is testifying to the current situation of fluid dairy
  

10   procurement in California as being orderly.
  

11           2.  I testify today in support of the Dairy Institute's
  

12   Proposal Number 2, which would operate without mandatory price
  

13   regulation, allowing us to purchase milk priced in California
  

14   as Federal Orders currently do in the rest of the U.S.  Under
  

15   the Cooperatives' Proposal 1, Nestle plants in California would
  

16   be required to pay the higher FMMO class prices, while our
  

17   competitors in other FMMO regions are not required to do so.
  

18   In the Cooperatives' proposal, all plants are pool plants
  

19   requiring mandatory pooling.  In all other Federal Orders, the
  

20   handlers decide whether to associate with the Order pool or,
  

21   excuse me, with the Order pool if it benefits them financially
  

22   to do so.  If they do not associate with the pool, USDA does
  

23   not mandate the price plants must pay for Class II, III, and IV
  

24   usage.  So if Nestle suppliers decide they want to associate
  

25   with the pool, Nestle will continue to pay the price negotiated
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 1   with the supplier when Nestle would not be required to pay the
  

 2   regulated minimum price unless they chose to do so.
  

 3           3.  Mandatory pooling within the Order of California
  

 4   would put Nestle's business at a competitive disadvantage to
  

 5   competitors operating in orders that do not have the same
  

 6   pooling requirements.  These differences in competitive nature
  

 7   would cause a change in manufacturing strategy, potentially
  

 8   resulting in manufacturers evaluating replacing current
  

 9   production with open capacities in other states resulting in
  

10   less overall demand for dairy products in California.
  

11   Manufacturing plants need to be competitive with plants in
  

12   other Federal Orders.  By not being consistent with Federal
  

13   Order rules in all regulated areas and making all plants only
  

14   in California regulated, would destroy our ability to compete
  

15   with others located outside of the state.  Nestle has a long
  

16   history and a huge investment in the California dairy industry.
  

17   With the size and scale of our operations in the state, and the
  

18   low margin nature of the ice cream business, we cannot function
  

19   in a non-competitive environment.  Inconsistent rules across
  

20   Federal Orders would require re-evaluation of current Nestle
  

21   manufacturing strategies and bring focus to other parts of the
  

22   U.S.
  

23           4.  Nestle purchases a large percent of the California
  

24   dairy, of California dairy products, from dairy commodities,
  

25   fluid supplies domestically to powders internationally.  The
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 1   proposals to implement Federal Orders in California would
  

 2   result in higher prices under the Cooperatives' proposal, also
  

 3   making international purchasing decisions now subject to
  

 4   reevaluation.  Procurement decisions have to be driven by the
  

 5   economics and the ability to source products at prices that
  

 6   make our operations financially viable.  Enhanced product
  

 7   prices caused by higher regulated prices that are not present
  

 8   in other regions of the U.S. or globally, and that are
  

 9   unsupported by market realities, make the purchasing of
  

10   products from California less likely.  The current system that
  

11   enables the development of supply for international business
  

12   over the past ten plus years would not be viable any longer and
  

13   would cause a shift of focus to other less regulated regions of
  

14   the world for growth.
  

15           We currently have a strong relationship with
  

16   manufacturers in California and would like very much, and would
  

17   very much like to continue to procure dairy ingredients in the
  

18   state.  Nestle would like to see a consistent approach to
  

19   regulation across Orders allowing our businesses to continue to
  

20   be competitive and grow in communities we have established
  

21   manufacturing.
  

22      Q.  Thank you.  Now, when you discuss some of your
  

23   competitive situations, your plants in California, is there a
  

24   facility in Nevada that you feel like you compete against?
  

25      A.  Yes, very much, yes.  Very much.
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 1      Q.  What is that facility and where is that located?
  

 2      A.  There's a competitive ice cream manufacturing facility
  

 3   in Henderson, Nevada owned by Unilever, I believe.
  

 4      Q.  And to your knowledge, are a number of ice cream plants
  

 5   located in Federal Orders nonpool plants?
  

 6      A.  To my knowledge, yes.
  

 7      Q.  And, in fact, you worked for Wells, and despite my lame
  

 8   joke about the blue bunny, to your knowledge was that a nonpool
  

 9   plant when you were there?
  

10      A.  It was a nonpool plant, correct.
  

11      Q.  Your Honor, I move admission of Exhibit 136.
  

12       JUDGE CLIFTON:  Would anyone like to question Mr. Kluesner
  

13   before determining whether you object?  No one.  Is there any
  

14   objection to the admission into evidence of Exhibit 136?  There
  

15   are none.  Exhibit 136 is admitted into evidence.
  

16            (Thereafter, Exhibit Number 136, was
  

17            received into evidence.)
  

18       MR. ENGLISH:  I have no further questions of this witness.
  

19   He's available for further examination.
  

20       JUDGE CLIFTON:  Who will ask the first questions of
  

21   Mr. Kluesner?  Mr. Beshore.
  

22                        CROSS-EXAMINATION
  

23   BY MR. BESHORE:
  

24      Q.  I tried to look around for other volunteers but didn't
  

25   work.  Marvin Beshore.
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 1           Good afternoon, Mr. Kluesner.
  

 2      A.  Hello.
  

 3      Q.  Let's talk a little bit first about, you know, your
  

 4   plants, and their products, and sources of supply, and sales
  

 5   areas, that sort of thing.  So if we look at the ice cream
  

 6   factories, I'm just going to go through 136 here.  Two
  

 7   factories in California.  Do they make products other than ice
  

 8   cream?
  

 9      A.  No, they do not.
  

10      Q.  Or other novelties?
  

11      A.  They make novelties, that's correct, yes.
  

12      Q.  Okay.  What I think your testimony indicates, you
  

13   purchase fluid milk as well as dairy ingredients for those
  

14   plants; is that correct?
  

15      A.  Correct.  For one of them, fluid milk.  The other
  

16   one's, the other plant does not take fluid milk directly, but
  

17   dairy ingredients.
  

18      Q.  Where are there, to differentiate here, where are the
  

19   two located, what cities?
  

20      A.  One is located in Tulare the other one is located in
  

21   Bakersfield.
  

22      Q.  Which one takes fluid milk, which one doesn't?
  

23      A.  Bakersfield takes fluid milk, a small amount.
  

24      Q.  Okay.  In addition to fluid milk, what other dairy
  

25   ingredients are used at Bakersfield?
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 1      A.  Condensed skim, cream, whey.
  

 2      Q.  Do you use powder at all?
  

 3      A.  No.
  

 4      Q.  Okay.  So what portion, you said fluid milk is a small
  

 5   portion of the total ingredient mix there roughly, what
  

 6   portion?
  

 7      A.  I don't know exactly the percentage, but it would be
  

 8   less than five percent.
  

 9      Q.  Okay.  Is that supplied from cooperatives or your own
  

10   producers or how do you get the milk?
  

11      A.  It is supplied from cooperatives.
  

12      Q.  Okay.  Now, at Tulare there's no fluid milk received at
  

13   that plant, I take it?
  

14      A.  Correct.
  

15      Q.  So what dairy ingredients are purchased there?
  

16      A.  Cream and condensed skim and whey.
  

17      Q.  Any powder?
  

18      A.  No.
  

19      Q.  Okay.  When you say whey, there's been lots of talk in
  

20   this record about all the various whey products and
  

21   formulations.  Can you tell us what whey product you are
  

22   buying?
  

23      A.  Just sweet whey powder.
  

24      Q.  And that's the only whey product?
  

25      A.  Yes.
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 1      Q.  Okay.  What is the distribution area of the products
  

 2   that you make at your California factories?  And I'll take
  

 3   Bakersfield first.
  

 4      A.  Bakersfield is national, with not all of it, but
  

 5   depending on what's manufactured on which line, you could have
  

 6   national distribution.
  

 7      Q.  How about Tulare?
  

 8      A.  Tulare is national on pretty much everything they make
  

 9   there, but there's a limit to the amounts.
  

10      Q.  Okay.  Now, are the dairy ingredients, setting aside
  

11   the small portion of fluid milk, which I understand would be
  

12   subject to minimum prices set by CDFA, correct?
  

13      A.  Correct.
  

14      Q.  Okay.  Are the dairy ingredients that you purchase in
  

15   the California plant subject to minimum CDFA prices?
  

16      A.  We pay the minimum CDFA prices.
  

17      Q.  Okay.  But are you required to pay the minimum CDFA?
  

18      A.  Yes.
  

19      Q.  You are?
  

20      A.  Yes.
  

21      Q.  For the condensed skim?
  

22      A.  Yes.
  

23      Q.  For the cream?
  

24      A.  Yes.
  

25      Q.  For the whey?
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 1      A.  Whey, I do not recall specifically on whey.
  

 2      Q.  From what sources do you acquire the cream and
  

 3   condensed skim for your California plants?
  

 4      A.  The majority of it is within the State of California.
  

 5   There is a small amount from time to time that would come from
  

 6   outside the state.
  

 7      Q.  Okay.  Is it from cooperatives from other proprietary
  

 8   handlers or --
  

 9      A.  Both.
  

10      Q.  Okay.  And it is your testimony that when you purchase
  

11   those ingredients from, let's just take other proprietary
  

12   handlers, that they are subject to minimum CDFA pricing?
  

13      A.  Yes.
  

14      Q.  Okay.  Let's move to the ice cream plant in Indiana.
  

15   What dairy ingredients do you acquire, do you purchase there
  

16   for its production, fluid milk or just --
  

17      A.  Cream and condensed skim, fluid milk and whey as well
  

18      Q.  Okay.  Is that a, that's a nonpool plant, I assume?
  

19      A.  Correct.
  

20      Q.  How much?
  

21       JUDGE CLIFTON:  I have got to slow the two of you down a
  

22   little bit.  Don't answer him until you know the court reporter
  

23   has finished typing what he said, okay?
  

24       MR. KLUESNER:  Sorry.
  

25       JUDGE CLIFTON:  I interrupted you, you were talking about
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 1   Indiana, I think.
  

 2   BY MR. BESHORE:
  

 3      Q.  Yes.  What percent of the dairy ingredients is fresh
  

 4   fluid milk as opposed to the cream condensed --
  

 5      A.  Very small.  Again, it is.
  

 6       JUDGE CLIFTON:  You are not following my instruction.
  

 7       MR. KLUESNER:  Sorry, I'm a slow learner.
  

 8       MR. BESHORE:  I'm in the same boat, I think.
  

 9   BY MR. BESHORE:
  

10      Q.  What products are made there?
  

11      A.  Ice cream and novelties as well.
  

12      Q.  And what's the distribution area?
  

13      A.  It's mainly in the central part of the U.S., some does
  

14   travel back and forth depending on what was manufactured on
  

15   what line.
  

16      Q.  What city is or town is, what's the address of the
  

17   Indiana plants?
  

18      A.  It's Ft. Wayne, Indiana.
  

19      Q.  Okay.  The Maryland plant, where is that located?
  

20      A.  It's located in Laurel, Maryland.
  

21      Q.  And what are the ingredients that, what, first of all,
  

22   what products are made there?
  

23      A.  Ice cream and novelties again.
  

24      Q.  And what's the distribution area from that plant?
  

25      A.  Mainly the East, but there is some distribution that
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 1   goes to other parts of the U.S., depending on the line and
  

 2   what's manufactured there.
  

 3      Q.  Okay.  So what are, what dairy ingredients do you use
  

 4   at the Laurel plant?
  

 5      A.  Again, a small amount of milk.  Less, I would say
  

 6   again, less than five percent cream and condensed skim and
  

 7   whey.
  

 8      Q.  And that's a, that's a nonpool plant?
  

 9      A.  Correct.
  

10      Q.  Where is the plant in Utah located?
  

11      A.  Salt Lake.
  

12      Q.  And same set of questions on that plant.  What do you
  

13   make and where do you get the ingredients?
  

14      A.  They make mainly ice cream there.  It is for specific
  

15   areas that at higher elevations, and it's a very, very small
  

16   plant, with very small lines.
  

17      Q.  Okay.  Thank you.  Now, the evaporated milk factory in
  

18   California, where is that located?
  

19      A.  It's in Modesto, California.
  

20      Q.  And does it make strictly just evaporated canned milk?
  

21      A.  Yes, it does.
  

22      Q.  Okay.  What's the distribution area from that plant?
  

23      A.  Nationally.
  

24      Q.  In fact, that's one of only two canned milk plants in
  

25   the country anymore, right?
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 1      A.  Yes.
  

 2      Q.  The other one is in New York?
  

 3      A.  Yep.
  

 4      Q.  Okay.  What are the ingredients for the evaporated milk
  

 5   factory?
  

 6      A.  Milk only.
  

 7      Q.  Fresh milk only?
  

 8      A.  Correct.
  

 9      Q.  Okay.  Is that supplied from your own producers or
  

10   cooperatives?
  

11      A.  Both.
  

12      Q.  In part 1 of your statement on the second page, you
  

13   make the statement, "Nestle is not paying non-cost-justified up
  

14   charges for the milk we receive."  Is that is an interesting
  

15   phraseology in terms of what you pay for milk.  Do you pay
  

16   premiums on the raw milk, on the milk you are purchasing for
  

17   your evaporated milk factory?
  

18      A.  Yes, we do.
  

19      Q.  And do you consider them cost justified premiums?
  

20      A.  Yes.
  

21      Q.  Okay.  And so in what respect are they cost justified
  

22   from your perspective?
  

23      A.  Cost justified in the fact that we would have to pay a
  

24   premium for our own milk supply from producers as well.
  

25      Q.  Okay.  And --
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 1      A.  It is.
  

 2      Q.  So you pay your own producers a premium?
  

 3      A.  Yes.
  

 4      Q.  And therefore, your cooperative supply is going to,
  

 5   going to get a premium also?
  

 6      A.  Correct.  Yes.
  

 7      Q.  Okay.  Does the cooperative, you know, balance your
  

 8   needs at that plant?
  

 9      A.  Yes, that's one of the reasons that we buy outside milk
  

10   is for balancing the manufacturing.
  

11      Q.  Okay.  The fluid beverage factory in Indiana, what
  

12   location is that?
  

13      A.  That is in Anderson, Indiana.
  

14      Q.  Is that a relatively new plant?
  

15      A.  Yes, it was built in, well, started production in 2007.
  

16      Q.  And what products do you make there?
  

17      A.  Class I milk, and coffee creamers, and nutritional
  

18   beverages.
  

19      Q.  What's the distribution area for the plant?
  

20      A.  National.
  

21      Q.  Do you, what are the, is it solely raw milk supplied to
  

22   that plant?  Is that the sole dairy ingredient or do you have
  

23   other ingredients?
  

24      A.  I didn't understand your question, I'm sorry.
  

25      Q.  Your dairy ingredients at Anderson, is it solely farm
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 1   milk or do you purchase other ingredients for those products?
  

 2      A.  It's farm milk and then there are some nonfat dry milk
  

 3   that goes in there, other ingredients sugars, and different
  

 4   things for manufacturing, and some MPC that's used in the
  

 5   nutritional side of the business.
  

 6      Q.  Okay.  So is that a pool plant or a nonpool plant?
  

 7      A.  It is a fully regulated plant on Order 33.
  

 8      Q.  Okay.  And the milk supplies to that plant, are they
  

 9   Cooperative or independent supplies?
  

10      A.  They are Cooperative.
  

11      Q.  And are those supplies acquired at a premium?
  

12      A.  Yes, they are.
  

13      Q.  The plant in South Carolina, where is that and what
  

14   products does it make?
  

15      A.  Gafney, it's prepared foods.  It would be any sort of
  

16   frozen meal.
  

17      Q.  Any fresh milk purchased at that plant?
  

18      A.  No, those are, any of the prepared food plants would be
  

19   cream and condensed skim.  It's very small amounts.
  

20      Q.  Okay.  So that, the South Carolina, Arkansas, Utah, and
  

21   Ohio, I'm going over to the second page, all those prepared
  

22   food plants, the dairy ingredients are cream and condensed
  

23   skim?
  

24      A.  Yes, used ingredients, yes.
  

25      Q.  And no fresh milk?
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 1      A.  No fresh milk at all.
  

 2      Q.  Okay.  The nutrition factory in Wisconsin, what
  

 3   location?
  

 4      A.  That's in Eau Claire, Wisconsin.
  

 5      Q.  The famous Eau Claire, maybe infamous.  What dairy
  

 6   ingredients do you purchase there?
  

 7      A.  That is a 2 percent milk that we buy for manufacturing.
  

 8      Q.  So is that acquired from proprietary or cooperative
  

 9   sources?
  

10      A.  Sorry, I have to think back.  I have only been back
  

11   here for four months, I got to think for a minute.  That I
  

12   believe is from a proprietary supply.
  

13      Q.  Is the Eau Claire plant a pool or nonpool plant?
  

14      A.  Nonpool.
  

15      Q.  What do you make there?
  

16      A.  It's a nutritional, a specialized nutritional beverage.
  

17      Q.  What's the distribution in the area for that?
  

18      A.  It's national.
  

19      Q.  The confection factories, is that -- is that chocolate?
  

20      A.  Chocolate, caramel, mainly condensed skim, or
  

21   evaporated milk, or sweetened condensed milk.
  

22      Q.  What's the location in Wisconsin?
  

23      A.  Wisconsin is Burlington.
  

24      Q.  And Illinois?
  

25      A.  Illinois is Franklin Park, that's the main one.
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 1      Q.  I'm sorry?
  

 2      A.  Franklin Park.
  

 3      Q.  And did you say what, condensed skim and sweetened
  

 4   condensed?
  

 5      A.  Sweetened condensed milk, correct.  And there is some
  

 6   butterfat that goes in there as well, typically AMF.
  

 7      Q.  No fresh milk?
  

 8      A.  No.
  

 9       JUDGE CLIFTON:  Butterfat typically what?
  

10       MR. KLUESNER:  AMF, it's basically butter oil.
  

11       JUDGE CLIFTON:  And does AMF stand for?
  

12       MR. KLUESNER:  Anhydrous Milk Fat.
  

13       JUDGE CLIFTON:  Thank you.
  

14   BY MR. BESHORE:
  

15      Q.  Okay.  Thank you for that, for that information on your
  

16   plants there, Mr. Kluesner.  From your purchase of milk in
  

17   California directly from independent farmers, how, within what
  

18   geographic range of your plant of Modesto are your farmers
  

19   located?
  

20      A.  I would guess within 40 miles.
  

21      Q.  What's the prevailing premium on farm milk in that
  

22   area, pay price?
  

23      A.  I would rather not answer that question.
  

24       JUDGE CLIFTON:  You are not required to.
  

25       MR. BESHORE:  I think he knows the rules.
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 1   BY MR. BESHORE:
  

 2      Q.  Now, you say in point number 2 on page 2 here, that you
  

 3   would like to, I'm paraphrasing, but basically you want to be
  

 4   able to buy milk at prices that are not subject to minimum
  

 5   regulation.
  

 6      A.  We would like to be able to buy milk if regulated,
  

 7   consistent with our other factories across the nation.
  

 8      Q.  Okay.  Now, let's just take your, let's take the, well,
  

 9   actually, in California which plant uses the most, obviously
  

10   the Modesto factory would use the most fresh milk, I assume.
  

11      A.  Yes, in fresh milk form, yes.
  

12      Q.  Are you familiar with the status in milk supply of your
  

13   only competitor in the country for that plant, what it pays for
  

14   milk?
  

15      A.  Most specifically, no.
  

16      Q.  You are not?
  

17      A.  No.
  

18      Q.  But you want to, if you, wouldn't that be important?
  

19   If you want to pay what your competitor's pay, you only have
  

20   one competitor for that plant in the country, and you don't
  

21   know what it pays for its milk?
  

22      A.  Well, I would assume I would know if they were going to
  

23   pay roughly, well, I would have an idea.  I wouldn't know
  

24   exactly what they were going to pay, but I would have roughly
  

25   an idea.
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 1      Q.  They are going to pay Federal Order price plus
  

 2   something, right?
  

 3      A.  I don't know that specifically.
  

 4      Q.  Well, you said you knew, you thought you knew roughly
  

 5   what they would pay.  What did you mean by that?
  

 6      A.  You asked me if I would know exactly what they would
  

 7   pay.  Not exactly, you asked me if I knew what they would pay,
  

 8   and I said no, but it would probably be somewhere around a
  

 9   regulated price.  I would not know if it was higher or lower.
  

10      Q.  Okay.  Now, you have national distribution from your
  

11   ice cream plants in California.  So do you know what your
  

12   competitors across the country are paying for their ingredients
  

13   for ice cream?
  

14      A.  Not specifically, no.
  

15      Q.  Do you know generally?
  

16      A.  Again, roughly, I would have no idea if it was exactly
  

17   the regulated price.
  

18      Q.  You do know that the minimum regulated price that you
  

19   have in California is lower than that in the rest of the
  

20   country, correct?
  

21      A.  Yes.
  

22      Q.  Now, you expressed concern in point 2 here about
  

23   whether you would be required to associate with the pool or
  

24   not.  Do you, have you ever done a cost study on what the value
  

25   is, if any, of being pooled or not being pooled as an ice cream
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 1   manufacturer in the in Federal Order marketing areas?
  

 2      A.  Lately, no, I have not.
  

 3      Q.  But you say "mandatory pooling would put Nestle's
  

 4   within an order of California's," this is point number 3,
  

 5   "would put Nestle's businesses at a competitive disadvantage to
  

 6   competitors operating in Orders that do not have the same
  

 7   pooling requirements."  Wouldn't that depend on what your,
  

 8   whether, regardless of the pooling requirements, wouldn't it
  

 9   depend, depend on what your competitors were paying there?
  

10      A.  It comes back to price level, yes.  I mean, it depends
  

11   what the price level would be.
  

12      Q.  So let me ask the question again.  Have you done any
  

13   study on what difference, if any, mandatory pooling would have
  

14   on your cost of milk on an annual basis?
  

15      A.  Have I done personally?  No, I have not done
  

16   personally.
  

17      Q.  Has your company done such a study?
  

18      A.  Company?  No.
  

19      Q.  Have you seen any such study presented to you by anyone
  

20   associated with the Dairy Institute team here today?
  

21      A.  I have, yes.
  

22      Q.  At cost study relating to mandatory pooling?
  

23      A.  I saw a, yes.  I saw the numbers that were put together
  

24   by the Dairy Institute of California that would show what the
  

25   difference would be between, basically between Proposal
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 1   Number 1 and would Proposal Number 2.
  

 2      Q.  Okay.  And was it your assumption that those
  

 3   differences were the product of mandatory pooling?
  

 4      A.  That is my assumption, yes.
  

 5      Q.  Okay.  Point number 4, I have -- I'm having a little
  

 6   trouble understanding exactly what this is about.  Is this
  

 7   mainly directed to international sales?
  

 8      A.  Mainly, yes.
  

 9      Q.  Okay.  Do you sell, what, evaporated milk
  

10   internationally?
  

11      A.  We do sell some internationally.  We are a large buyer
  

12   of powders internationally of the U.S.
  

13      Q.  For what uses?
  

14      A.  Many different uses.
  

15      Q.  Okay.  I didn't -- yeah.  And the reason I asked for
  

16   what uses.  They are not, as a large buyer of powders, it would
  

17   seem from your explanation of the products made and the
  

18   ingredients used at these plants, that you are not buying the
  

19   powders for your own use, primarily.
  

20      A.  Not in the U.S., but for our own use in the 43 other
  

21   countries that we do business.
  

22      Q.  Okay.  When you say in the first sentence of 4,
  

23   "Nestle's purchases a large percent of California dairy
  

24   products from dairy commodities."  You are referring there to
  

25   your purchases of condensed skim and cream and whey I take it?
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 1      A.  Yeah, I mean it could be condensed skim, cream, whey
  

 2   cheese, butter, so this is, there is a multitude of different
  

 3   things.  I don't think there's any dairy product that's
  

 4   manufactured that we do not buy.
  

 5      Q.  Okay.  But you buy them, Nestle buys them for other
  

 6   operations other than your dairy manufacturing plants?
  

 7      A.  The majority of it would go into all the plants
  

 8   domestically that I have listed, and I have not listed the
  

 9   international plants or needs.
  

10      Q.  Okay.  I'm only talking about the domestic plants.  But
  

11   you are not using cheese as an ingredient anywhere though,
  

12   right?
  

13      A.  Yes, we are.
  

14      Q.  Okay.  Where did I miss that?
  

15      A.  Cheese is an ingredient that falls underneath our
  

16   Nestle USA business, Nestle pizza division, and our prepared
  

17   foods division as well.  I'm sorry, I did misspoke in the fact
  

18   that we do take cheese into prepared foods when we were talking
  

19   about earlier.
  

20      Q.  Okay.  So among the plants listed here, the prepared
  

21   foods factories would be ones that use cheese, as well as the
  

22   other ingredients you mentioned.
  

23      A.  Prepared foods, yes.  To clarify what's listed on the
  

24   testimony here, are the factories that only take fluid
  

25   ingredients.  We do have factories that use many different
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 1   dairy ingredients across the nation that are not listed here.
  

 2      Q.  Okay.  And, okay.  Thank you.  That's all I have right
  

 3   at the moment.  Thank you, Mr. Kluesner.
  

 4       JUDGE CLIFTON:  Who next has questions for Mr. Kluesner?
  

 5   Ms. Taylor?
  

 6                        CROSS-EXAMINATION
  

 7   BY MS. TAYLOR:
  

 8      Q.  Good afternoon, Mr. Kluesner.
  

 9      A.  Hello.
  

10      Q.  I'm Erin Taylor with the USDA.  Thank you on behalf of
  

11   the Department for coming here today and expressing the views
  

12   of Nestle.  We do appreciate that.
  

13           Just a few questions.  I first won't ask you my small
  

14   business question because with however many employees, I'm
  

15   pretty sure you would not fall under that definition.
  

16           For your, since this is about California, for the milk
  

17   that you purchase in California, could you give us a rough
  

18   estimate on what is supplied by cooperatives and what is
  

19   supplied by independent shippers, if you don't mind?
  

20      A.  As far as what ingredients are supplied?  Is that your
  

21   question?
  

22      Q.  Yes.
  

23      A.  Okay.  From, we have cooperatives would be condensed
  

24   skim and cream mainly, and milk.  And then from independents,
  

25   we get cream supply from a few small ones, a few small
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 1   suppliers.
  

 2      Q.  Few small plants?
  

 3      A.  Well, small supply that we get from probably larger
  

 4   plants, but it's a smaller supply.
  

 5      Q.  Okay.  Under the current California system you do pay
  

 6   California State Order minimum prices, even though your plants,
  

 7   I think you said your plants are not pooled in California?
  

 8      A.  We pay the minimum price in California.
  

 9      Q.  You pay the minimum price.
  

10      A.  Yeah.
  

11      Q.  Okay.  I take it from, your main concern with
  

12   Proposal 1 and why you support Proposal 2, it gives your plants
  

13   the option to pool just like in the other ten Federal Orders
  

14   currently, there's pooling provisions that allow plants to pool
  

15   if they qualify or opt not to pool?
  

16      A.  That is correct.
  

17      Q.  And so you don't necessarily have a concern with, or
  

18   maybe you do, you can explain.  If you have a concern as to the
  

19   prices that would be in a Federal Order system, whether they be
  

20   the prices as proposed by the co-ops or the prices as proposed
  

21   by the Dairy Institute, so long as you had the ability to opt
  

22   whether to participate or not.  Granted, I'm sure you would
  

23   like the lower price, but your main issue is with the pooling?
  

24      A.  Correct.  That's correct.  If the price was the same
  

25   across the nation, it would, we would look, or it would be good
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 1   to have consistency across the ability to in the pool status as
  

 2   well.
  

 3      Q.  Okay.  And my final question is just about your whey
  

 4   purchases.  You purchase mostly dry sweet whey?
  

 5      A.  For ice cream manufacturing, yes.
  

 6      Q.  And how do you, there's been a lot of conversation
  

 7   about whey purchasing.  Could you elaborate generally how you
  

 8   determine the price that you purchase that for?
  

 9      A.  It varies.  Most -- it would be market indexed pricing
  

10   for the whey.  Whether it's the report or some sort of, whether
  

11   it is the report that establishes a price, there would be an
  

12   index to that.
  

13      Q.  Okay.  Indexed off the CME or --
  

14      A.  There's multiple.  There's multiple indexes that we
  

15   use.  There's not one specific one.
  

16      Q.  Okay.
  

17      A.  But they all function similar, with just different
  

18   indexes.
  

19       JUDGE CLIFTON:  If I could inquire further about that.  Are
  

20   these published indexes or do you pay some kind of service to
  

21   gather the pricing information for you on whey?
  

22       MR. KLUESNER:  These are the published indexes --
  

23       JUDGE CLIFTON:  Okay.
  

24       MR. KLUESNER:  -- that we have been referring to.  Some
  

25   within Sue Taylor's testimony as well.
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 1       JUDGE CLIFTON:  Okay.
  

 2       MS. TAYLOR:  I think that's it.
  

 3       JUDGE CLIFTON:  Are there further questions for
  

 4   Mr. Kluesner?
  

 5       MS. TAYLOR:  We have one more question.
  

 6       JUDGE CLIFTON:  Good.  And there's also in the back.
  

 7       MS. TAYLOR:  I'm going to let me colleague ask you this
  

 8   question.
  

 9                        CROSS-EXAMINATION
  

10   BY MS. MAY:
  

11      Q.  My name is Laurel May.  Apparently my handwriting is
  

12   not legible.  So my question was, do you procure any California
  

13   milk or milk products for use in out-of-state plants?
  

14      A.  Procure milk, you mean as far as fluid milk itself or
  

15   are you talking about dairy ingredients?
  

16      Q.  Either or both?
  

17      A.  We have taken some California dairy ingredients into
  

18   our Salt Lake factory, but it's very little volume that we take
  

19   there.
  

20      Q.  And then do you bring any out-of-state milk into
  

21   California for use in your plants here?
  

22      A.  From time to time we do, yes.  Depends on what, there
  

23   may be a special need of some sort that we would not be able to
  

24   get here theoretically, and we would bring it in.
  

25      Q.  What would be a special need?
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 1      A.  Maybe an rBST-free type of product that wouldn't
  

 2   necessarily be available, we would buy from whoever we could
  

 3   get it from.
  

 4      Q.  Okay.  Thank you.
  

 5       JUDGE CLIFTON:  Ms. Reed?
  

 6                        CROSS-EXAMINATION
  

 7   BY MS. REED:
  

 8      Q.  Kristine Reed.  I represent Select Milk Producers.
  

 9          I just have a couple of questions to make sure I'm
  

10   understanding your testimony.  I wanted to look at paragraph 4
  

11   on page 3, and I know you had a conversation with Mr. Beshore
  

12   about this.  But, in general, in this paragraph you're talking
  

13   about, in part, about products that you purchase domestically
  

14   for use in your international plants; is that right?
  

15      A.  Correct.
  

16      Q.  Okay.  So, for instance, is that mostly powders then?
  

17      A.  Yes.
  

18      Q.  What percentage of those, if you can tell us, is
  

19   purchased in California versus other parts of the country?
  

20      A.  I can say the vast majority of it is purchased in
  

21   California.
  

22      Q.  Okay.  So then in the next to the last sentence when
  

23   you are talking about if there's an enhancement in product
  

24   prices, that would make the purchase of product from
  

25   California, continued purchases of California, less likely for
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 1   Nestle is what you are saying?
  

 2      A.  Exactly.  Yeah.  For other, say more competitive
  

 3   regions globally.
  

 4      Q.  Okay.  Would you anticipate if that were the case, that
  

 5   you would shift your purchases elsewhere in the United States
  

 6   to either other federally-regulated regions or non-regulated
  

 7   regions, or would you anticipate is there enough of a market
  

 8   globally that you would look globally for those replacement
  

 9   products?
  

10      A.  We would evaluate both, of course, but there is, yes,
  

11   there is enough of a market globally that could be replaced.
  

12      Q.  Okay.  And then finally, in your last kind of closing
  

13   paragraph you state, "we currently have strong relationships
  

14   with manufacturers in California and we would very much like to
  

15   continue to procure dairy ingredients in the state."  When I
  

16   read that whole sentence, I would replace manufacturers with
  

17   producers, is that what you are talking about in that context?
  

18   Co-op supplied?
  

19      A.  Yes, yes, correct.
  

20      Q.  Okay.  I just wanted to make sure.  Thanks.  That's it.
  

21      A.  Yes.
  

22       JUDGE CLIFTON:  Is that -- Mr. English, would you, you can
  

23   talk about anything, but I'd particularly like to know about
  

24   that particular word in that last paragraph.
  

25       MR. ENGLISH:  I would like to explore that, Chip English, I
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 1   would like to explore that as well.
  

 2                       DIRECT EXAMINATION
  

 3   BY MR. ENGLISH:
  

 4      Q.  So if you could look at your statement there.
  

 5      A.  Okay.
  

 6      Q.  You are talking about, "currently have strong
  

 7   relationships with manufacturers in California."  So let me
  

 8   just see if I can clarify, because I think it may cover
  

 9   cooperatives, to the extent you buy product that's produced by
  

10   cooperatives, such as nonfat dry milk powders or condensed
  

11   skim, correct?
  

12      A.  Correct.
  

13      Q.  Okay.  But I at least thought that it was broader than
  

14   that, and you mentioned the purchase of cheese that you use in
  

15   the country, so we would also include other dairy products.  So
  

16   it's broader than co-ops, it would also include cheese products
  

17   as well?
  

18      A.  Yes, that's correct.
  

19      Q.  Okay.  So it's basically dairy product manufacturers
  

20   generally?
  

21      A.  Exactly.  Exactly.
  

22      Q.  Does that help, your Honor?
  

23       JUDGE CLIFTON:  Yeah, I, but from Ms. Reed's question, I
  

24   got the idea that he's talking not only about strong
  

25   relationships with manufacturers, but also with some producers.
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 1   Is that fair?
  

 2       MR. KLUESNER:  Well, it would be co-ops in general, the
  

 3   producer part would go back to the co-ops we do business with
  

 4   as well, I think.
  

 5       MR. ENGLISH:  I agree with you.  I think it's even broader
  

 6   than I just made it, I think it includes Ms. Reed's issue,
  

 7   which is actually the dairy farmer element; is that correct?
  

 8       MR. KLUESNER:  Correct, yes.
  

 9       MR. ENGLISH:  But it also includes the cooperatives as
  

10   manufacturers of finished products, correct?
  

11       MR. KLUESNER:  Exactly.
  

12       MR. ENGLISH:  And then it includes those people making
  

13   other products for dairy ingredients like cheese?
  

14       MR. KLUESNER:  Yes, correct.
  

15       MR. ENGLISH:  The full spectrum?
  

16       MR. KLUESNER:  Yes.
  

17       JUDGE CLIFTON:  All right.  Thank you.  And do you have
  

18   other redirect?
  

19       MR. ENGLISH:  That is my only redirect.
  

20       JUDGE CLIFTON:  All right, then.  Are there any other
  

21   questions for Mr. Kluesner?  Actually, I want to know where you
  

22   are going when you leave Clovis?
  

23       MR. KLUESNER:  Ohio via Denver.
  

24       JUDGE CLIFTON:  Are you headquartered in -- where are you
  

25   headquartered?
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 1       MR. KLUESNER:  My office is in, near Cleveland, Ohio.
  

 2       JUDGE CLIFTON:  All right.  Ms. Reed, where is your office?
  

 3       MS. REED:  Cincinnati.
  

 4       JUDGE CLIFTON:  Cincinnati.  Mr. English, anything further
  

 5   of Mr. Kluesner?
  

 6       MR. ENGLISH:  No, I would thank him very much for coming.
  

 7   And I was going to suggest our afternoon break, I think the
  

 8   court reporter agrees, and that would give me also a chance to
  

 9   start distributing the testimony of Mr. Zolin part whatever.
  

10       JUDGE CLIFTON:  Yes, it is already slightly after 4:00.
  

11   Please be back and ready to go at 4:18.  418.  That gives you
  

12   15 minutes.
  

13       (Whereupon, a break was taken.)
  

14       JUDGE CLIFTON:  All right.  We have Mr. Zolin in the
  

15   witness chair and in just a minute I'll have him identify
  

16   himself.  We also have two documents that have been distributed
  

17   Mr. English?
  

18       MR. ENGLISH:  Yes, your Honor.  During the break, I believe
  

19   everybody should have, I made sure, and of course Ms. Frisius
  

20   got her four and you and the court reporter.  There's is a
  

21   two-page document labeled Testimony of Alan Zolin, Part 6, that
  

22   I would like to have marked first.  And then there's a, it's
  

23   three-pages, but it is printed on front and back, an attachment
  

24   I would have marked as the next document.
  

25       JUDGE CLIFTON:  Ms. Frisius, will the testimony of
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 1   Alan Zolin, Part 6, be Exhibit 137?
  

 2       MS. FRISIUS:  It will be.
  

 3       JUDGE CLIFTON:  Thank you.  Exhibit 137
  

 4            (Thereafter, Exhibit Number 137, was
  

 5            marked for identification.)
  

 6       JUDGE CLIFTON:  And then the --
  

 7       MR. ENGLISH:  We have a Dairy Institute of California
  

 8   Modifications to Proposed Section 1051.9(d).
  

 9       JUDGE CLIFTON:  1051.9(d) all right.  We'll mark that then
  

10   as Exhibit 138.
  

11            (Thereafter, Exhibit Number 138, was
  

12            marked for identification.)
  

13       JUDGE CLIFTON:  Mr. Zolin, you remain sworn.  Would you
  

14   again state and spell your name?
  

15       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N.
  

16                        DIRECT EXAMINATION
  

17   BY MR. ENGLISH:
  

18      Q.  Mr. Zolin, why don't you proceed by reading
  

19   Exhibit 137.
  

20      A.  Okay.
  

21   Introduction
  

22           My name is Alan Zolin.  I have been retained by Hilmar
  

23   Cheese Company (HCC) to work with Dairy Institute of California
  

24   (DIC) to develop an alternative proposal to Cooperative
  

25   Proposal 1.  I have worked with a task force made up of a
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 1   number of representatives from DIC member companies in order to
  

 2   develop and submit Proposal 2.
  

 3   Description of Proposal 2 Handler Definition with an Addition
  

 4   of a New Paragraph 9(d)
  

 5           DIC has included a new paragraph in the handler
  

 6   definition.  This new paragraph is 9(d).  This paragraph has
  

 7   been in other FMMO's in the past.  The original concept of this
  

 8   paragraph was created by USDA in a 1981 decision for a hearing
  

 9   held to determine pooling provisions for the Southwest Idaho,
  

10   Eastern Oregon, FMMO 135.  At the time, USDA was applauded for
  

11   its innovative thinking and problem-solving by the proponents
  

12   of changing the way supply plant handlers could qualify as a
  

13   handler.  The new type of handler created is called a
  

14   "proprietary bulk tank handler" (PBTH).  The concept was to
  

15   allow proprietary handlers to pool milk in a similar manner
  

16   that cooperative handlers can pool milk under the 9(c)
  

17   provision.  The proprietary handler would not need to create a
  

18   physical pool supply plant in order to meet the performance
  

19   requirements of the Order.  The requirements for a proprietary
  

20   handler in order to meet the definition of this section are:
  

21           1)  The PBTH must operate a plant located in the
  

22   marketing area and the milk is not processed into Class I at
  

23   the facility.
  

24           2)  Prior to operating as a PBTH, the Market
  

25   Administrator (MA) must receive a statement from the pool plant
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 1   operator where the milk of the PBTH is to be received
  

 2   specifying that the PBTH will be the responsible handler for
  

 3   the milk.
  

 4           Back in the 1980's, proprietary handlers did not have
  

 5   the ability to meet the performance standards via shipments
  

 6   directly from the farm.  Proprietary handlers had -- I'm sorry,
  

 7   let me start over -- proprietary handlers only had the option
  

 8   to meet performance requirements via the supply plant
  

 9   definition.  This methodology would require a proprietary
  

10   handler to accumulate Grade A milk at a supply plant and make
  

11   shipments (transfers) to a pool distributing plant.  The
  

12   innovative decision recommended by USDA changed that paradigm
  

13   and allowed a proprietary plant to meet the performance
  

14   standards by moving milk directly from the farm to a pool
  

15   distributing plant.  This concept followed -- I'm sorry -- this
  

16   concept allowed for the more efficient movement of milk by
  

17   eliminating unnecessary transportation costs and the unloading
  

18   and reloading milk to service the Class I market.
  

19           Since 1981, numerous recommended decisions from the
  

20   USDA created a methodology for a supply plant to meet the
  

21   performance standards with movements to pool distributing
  

22   plants directly from the farm.  In testimony on the pooling
  

23   standards in FMMO Order 30, Mr. Henry Schaefer -- I think
  

24   that's a misspelling Henry, I just noticed it -- described the
  

25   practice of (wet the tank once a month) --
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 1       JUDGE CLIFTON:  Are those parentheses or quotations?
  

 2       MR. ZOLIN:  Actually, they are supposed to be quotes, I'm
  

 3   sorry.  It's that shade of the microphone again.
  

 4           As a requirement to -- okay.  Let me very start.
  

 5           In testimony of the pooling standards in FMMO Order 30,
  

 6   Mr. Henry Schaefer described the practice of "wet the tank once
  

 7   a month" as a requirement to demonstrate that a pool supply
  

 8   plant is capable and prepared to meet the performance
  

 9   standards.  It is DIC's intent that with that, with the
  

10   addition of the PBTH that the only difference between the PBTH
  

11   provision and normal supply plant handler status, is that the
  

12   requirement to wet the tank will not be necessary, DIC believes
  

13   that the same market conditions that are present in California
  

14   were also present in the Western FMMO 135.  Plus, the interest
  

15   of USDA in preventing uneconomic movements of milk, is as
  

16   important now as it was in the 1980's.
  

17           HCC is supportive of Proposal 2 that includes the PBTH
  

18   provision.  Any relief that can be provided on the operational
  

19   efficiencies at the HCC milk intake is welcome.  By not having
  

20   to wet the tank the HCC cheese plant can focus on milk
  

21   receiving efficiencies.  Currently, HCC received over 250 milk
  

22   trucks a day and utilizes five receiving bays.  The HCC
  

23   smallest silo size is 1.6 million pounds of milk.  Milk is
  

24   received 24 hours per day, 7 days per week.  There is little
  

25   room and/or time to wet the tank in order to meet the
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 1   regulatory requirements.  These metrics represented by the HCC
  

 2   plant are significantly greater than the milk receiving systems
  

 3   of cheese plants in the Upper Midwest.  Without any intake
  

 4   modification, HCC would not dedicate -- I'm sorry -- without
  

 5   any intake modification, HCC could not dedicate a silo to be
  

 6   its pool supply plant.  Therefore, the PBTH provision will
  

 7   allow HCC to pool milk in a manner similar to the 9(c)
  

 8   provision for cooperatives and operate its manufacturing plant
  

 9   without needing to meet additional FMMO restrictions on its
  

10   milk receiving patterns.
  

11           And that concludes my testimony.
  

12   BY MR. ENGLISH:
  

13      Q.  I want to come back to that last paragraph in 137 but
  

14   after we discuss 138.  So the conditions and the terms that you
  

15   have discussed -- well, first let me say this.  Were you
  

16   involved with Kraft Foods at the time of the original Idaho
  

17   Order going in?
  

18      A.  The, I started at Kraft in 1984, so the decision that
  

19   put the Order promulgation I believe was 1981, so I was not
  

20   involved with the original decision, but I was involved in
  

21   decisions that put the proprietary bulk tank handler in other
  

22   Federal Order across the country.
  

23      Q.  Now, when you put it, when you got it put in other
  

24   Orders, did you go back AND look at what the Secretary did in
  

25   order to put it in in the Idaho order?
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 1      A.  Exactly.  Back in the '80's we looked at what was done,
  

 2   and I would have to say, copied the language.  The one area I'm
  

 3   specifically familiar with IS a Federal Order that is no longer
  

 4   in existence, I believe it was the Tennessee Valley Order,
  

 5   Order 11.
  

 6      Q.  Okay.  Was it your understanding, what was your
  

 7   understanding when you looked at it, of how it developed?  Was
  

 8   it a proposal from industry?
  

 9      A.  Oh, the proposal itself was, like I said, it was
  

10   applauded.  It was a, it was not in the hearing record.
  

11      Q.  It wasn't in the Hearing Notice.
  

12      A.  I'm sorry, it was not in the Hearing Notice.  It was --
  

13   it was the Department's solution to a problem, and it was
  

14   better than the solution that was being provided by handlers
  

15   and processors in that market to address the same situation.
  

16   How can a proprietary plant meet the performance requirements,
  

17   via shipments directly from the farm.
  

18      Q.  Now, some 20 years later, after Federal Order Reform,
  

19   there was a Hearing Notice for the Pacific Northwest and
  

20   Western Order, correct?
  

21      A.  That is correct.
  

22      Q.  And was the Proprietary Bulk Tank Handler Provision a
  

23   subject of discussion at that proceeding?
  

24      A.  It was the subject of discussion at that proceeding,
  

25   yes, it was.
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 1      Q.  Were you at that proceeding?
  

 2      A.  I was not at that proceeding, but a Kraft
  

 3   representative was.
  

 4      Q.  Now, what had happened in the intervening 20 years or
  

 5   more particularly after Federal Order Reform in your mind that
  

 6   caused the Proprietary Bulk Tank Handler Provision to be
  

 7   discussed at some length in the proceeding in 2002?
  

 8      A.  In the 20 years that the provision was in effect, I'm
  

 9   going to go way back, Chip, I know early in the '80's, the
  

10   Kraft plants that operated in the Idaho Order, did use the
  

11   Proprietary Bulk Tank Handler Provision.  Most of those plants
  

12   were located in the Central Idaho area.  And over time, it
  

13   became the Kraft plants became nonpool plants and no longer
  

14   pooled milk in that Order, and so we kind of left the system.
  

15   Other manufacturers came in, other folks came in, and it's my
  

16   understanding that over time, there were perceived abuses of
  

17   the provision.  One I'm familiar --
  

18      Q.  Okay.  May I interrupt for a second?  Well, one thing
  

19   that happened was Federal Order Reform happened, correct?
  

20      A.  Yes.  Okay.  And merged some Orders, yes.
  

21      Q.  And merged some Orders, correct?
  

22      A.  Correct.
  

23      Q.  So the Idaho Order ended up being merged with --
  

24      A.  I believe --
  

25      Q.  -- great Basin?
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 1      A.  Great Basin Order and got the name Western Order.
  

 2      Q.  Did that change the utilization of the market?
  

 3      A.  It did.  It did.  Because it brought more Class I
  

 4   utilization into the marketplace.
  

 5      Q.  So what impact would that have had on the desirability
  

 6   of using the provision to pool?
  

 7      A.  As we have talked all through the 29 days we have been
  

 8   here --
  

 9       JUDGE CLIFTON:  Today is 31.
  

10       MR. ENGLISH:  Well, actually, he was on vacation in Italy
  

11   for part of it, so --
  

12       MR. ZOLIN:  I apologize.  I lost the train of thought.
  

13   BY MR. ENGLISH:
  

14      Q.  I was asking about what impact did Federal Order Reform
  

15   merger, which as you said, changed the Class I utilization by
  

16   raising it, have on the desirability of pooling milk?
  

17      A.  And we have talked about pooling milk, not pooling
  

18   milk.  Class I utilization of a market, in the market is a very
  

19   key consideration of what the blend price is going to be, which
  

20   is a major factor in determining whether milk is in the pool or
  

21   out of the pool.  So with higher utilization, the draw to be
  

22   part of the pool would be very great.
  

23      Q.  So then I interrupted you.  You were about to talk
  

24   about what was discussed at the hearing, at least in your
  

25   understanding.
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 1      A.  And again, I wasn't at the hearing.  I remember the
  

 2   discussion back in 2003 I think it was.  But I've obviously
  

 3   refreshed my memory by reading the recommended decision.  Two
  

 4   items come to mind.  The first would be the abuse or possible
  

 5   abuse of the diversion limitations in the Order.  I believe the
  

 6   Order had a 90 percent diversion limitation at the time.  But
  

 7   with the wording that was in the Order, it allowed for that
  

 8   diversion to be multiplied up until almost a 98 or 99 percent
  

 9   diversion limit, so that would be one.
  

10           The second item that I'm aware of that was a concern
  

11   had to do with minimum order pricing, and specifically, Class I
  

12   handlers all having the same, paying the minimum price for
  

13   milk.
  

14      Q.  Okay.  So what we submitted for the Dairy Institute, as
  

15   you, yourself, said when you went down to Tennessee, was the
  

16   identical language that had been put into the Idaho Order at
  

17   the time, correct?
  

18      A.  That is correct.
  

19      Q.  Okay.  So since the Hearing Notice has been issued,
  

20   have you and the Dairy Institute had occasion to look at that
  

21   language and determine whether or not, in light of what
  

22   happened with the hearing in 2002, that there might be some
  

23   modifications that you want to make?
  

24      A.  That --
  

25      Q.  Are going to make?
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 1      A.  That's exactly true.  I'll get back to the intent.  The
  

 2   intent is to allow proprietary handlers to pool milk in the
  

 3   same manner that cooperative organizations can pool milk.  If
  

 4   there was a flaw in the language, we should fix the flaw.  But
  

 5   the concept is a good concept.
  

 6      Q.  Okay.  So -- so, for instance, under both proposal,
  

 7   well, actually, not proposal -- under Proposal 2 there is a 90
  

 8   percent diversion limit, correct, for cooperatives?
  

 9      A.  That is correct.  A 90 percent diversion limit for all
  

10   handlers.
  

11      Q.  All handlers.
  

12      A.  Yes.
  

13      Q.  And to the extent the Idaho language, once it was
  

14   merged into, with the Western Order and higher utilization,
  

15   could have theoretically led to a 99 percent diversion
  

16   limitation, that's not your intent, correct?
  

17      A.  That is correct.  That is not our intent.
  

18      Q.  So what modification, looking at Exhibit 138, what
  

19   modification are we proposing to deal with that risk of
  

20   interpretation, meaning instead of a 90 percent diversion
  

21   limitation, to something like a 99 percent diversion
  

22   limitation?
  

23      A.  I'm assuming, I have a colored copy in front of me.
  

24   And of course --
  

25      Q.  The court reporter has a color copy, the Judge has a
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 1   color copy, and the official record has a color copy, everyone
  

 2   else has black and white, but in track changes, you can see
  

 3   stricken language and underlined language.
  

 4      A.  So the real, the real, in the very first paragraph,
  

 5   about four lines from the bottom of the first paragraph, we
  

 6   added the description of two types of plants where the milk
  

 7   would be shipped to, and that would be a 7(a) plant or a 7(b)
  

 8   plant, which are descriptions of pool bottling plants.  The
  

 9   language that was in the Order just referred to a pool plant.
  

10   So we are identifying the type of plant that would, the milk
  

11   needs to be delivered to.
  

12      Q.  And the rest of Exhibit 138 is the Hearing Notice for
  

13   the Idaho Western Order proceeding in 2002.  And from that
  

14   Hearing Notice, does your language track one of those
  

15   proposals?
  

16      A.  Okay.  Bear with me, yes.  Proposal Number 14, which
  

17   would be on page 9626.
  

18      Q.  Of the Federal Register.
  

19      A.  Of the Federal Register.  It would be, it was submitted
  

20   by, it would be in the middle of the page, submitted by the
  

21   Market Administrator.  Proposal 14 was language that is, I
  

22   believe, identical to the language that we now have written in
  

23   our modification.
  

24      Q.  And so that was actually submitted by the Market
  

25   Administrator's office for that Order at the time, correct?
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 1      A.  That's correct.
  

 2      Q.  And do you know who testified in favor of that?
  

 3      A.  I didn't until coming to this hearing.  It was
  

 4   Mr. Mykrantz that testified at the hearing for that proposal.
  

 5      Q.  Okay.  So the second concern that was leveled, and
  

 6   there was obviously a lot of argument about whether it was
  

 7   actually happening, but the second concern that was leveled was
  

 8   the question of minimum prices, correct?
  

 9      A.  That is my understanding, yes.
  

10      Q.  And on Exhibit 138, have you also proposed changes that
  

11   would address that issue?
  

12      A.  We have added a new paragraph 3 for the Section 9(d) to
  

13   address that, that issue of potential under order payments to a
  

14   supplier.
  

15      Q.  And that's because the milk that's actually received at
  

16   the, whichever plants receives it is going to have to report
  

17   and pay for it, correct?
  

18      A.  Correct.
  

19      Q.  Now, looking again at Exhibit 138, the Hearing Notice,
  

20   was there a proposal submitted along those lines?
  

21      A.  Yes, in the Federal Register on page 9625, Proposal 11,
  

22   which I believe was submitted by, I see it now, MariGold
  

23   Dairies, there is language that is, as I'm looking making sure,
  

24   is identical to our new paragraph 3.
  

25      Q.  And it is proposal what?

6333



TRANSCRIPT OF PROCEEDINGS-VOL. XXXI

 1      A.  Proposal Number 11.
  

 2      Q.  Now, if you look above Proposal Number 11, MariGold
  

 3   indicated that it was submitting multiple proposals?
  

 4      A.  That is correct.
  

 5      Q.  Any one of which would solve the problem in its view?
  

 6      A.  Correct.
  

 7      Q.  So, and the other two proposals would be proposals 12
  

 8   and 13?
  

 9      A.  That is correct.
  

10      Q.  Okay.  Even though we have, for purposes of
  

11   Exhibit 138, adopted effectively at, you know, Proposal 11 from
  

12   that Hearing Notice, do you have a position on a preference for
  

13   any of those provisions?
  

14      A.  Obviously, we picked the one we have as our preference,
  

15   but they are all addressing the same subject.  They all handle
  

16   it, I think, and they accomplish the same.  So as a preference,
  

17   no.  If the Department picks one of the others, I think that
  

18   would be fine with, certainly with me and I think with Dairy
  

19   Institute.
  

20       JUDGE CLIFTON:  While we're looking at Exhibit 138 and the
  

21   proposed language, shall we utilize the section number that's
  

22   at issue here in that final paragraph?
  

23       MR. ENGLISH:  Your Honor, I typed this ten times and got it
  

24   wrong.
  

25       JUDGE CLIFTON:  I knew it wasn't Mr. Zolin.
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 1       MR. ENGLISH:  Well, I think I mentioned earlier that
  

 2   someone was very busy writing order language and apparently,
  

 3   you know, whatever.
  

 4           Yes, your Honor, thank you very much.  Paragraph 3,
  

 5   would you agree, Mr. Zolin, that says milk defined as producer
  

 6   milk pursuant to -- I don't know how I copied this particular
  

 7   version.  So it should be Section 1051.13.
  

 8       JUDGE CLIFTON:  All right.  So Ms. Frisius, your copying?
  

 9   Do you see where he is?
  

10       MS. FRISIUS:  Uh-huh.
  

11       JUDGE CLIFTON:  Would you do it again, Mr. English?
  

12       MR. ENGLISH:  It should be Section 1051.13.
  

13       MS. FRISIUS:  No (d)?
  

14       MR. ENGLISH:  No (d).  The reference to 9(d) is wrong, too,
  

15   it is supposed to reference Section 13, which is Producer Milk.
  

16       JUDGE CLIFTON:  And then would you like to conform the
  

17   opening paragraph, the next to the last line, similarly?
  

18       MR. ENGLISH:  Yes, your Honor.  The scrivener copied from
  

19   the word document submitted to the Department, and in doing so,
  

20   just brought in that 50.  I don't know why I just didn't use
  

21   50, but anyway.
  

22       JUDGE CLIFTON:  So we're going to strike, Ms. Frisius, in
  

23   that one, we can just strike the 0 and put in the 1.
  

24       MR. ENGLISH:  Yes, your Honor.  Do you agree with those,
  

25   Mr. Zolin?
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 1       MR. ZOLIN:  I'm not on the same page so could you point me
  

 2   to where we are?
  

 3       JUDGE CLIFTON:  Yeah.
  

 4       MR. ENGLISH:  It is the 50 to 51 issue.
  

 5       MR. ZOLIN:  I agree.
  

 6       MR. ENGLISH:  All right.  Do you accept those changes,
  

 7   Mr. Zolin?
  

 8       MR. ZOLIN:  I do.
  

 9       MR. ENGLISH:  All right.  Thank you, your Honor.
  

10           With those modifications to the modifications, your
  

11   Honor, I would move admission of both Exhibit 137 and 138.
  

12       JUDGE CLIFTON:  This is a tiny, tiny thing, and I just
  

13   think we aught to go ahead and do it.  We have the Arabic 1 on
  

14   page 1 a couple of times, and I think we want the Roman numeral
  

15   I, is that true?
  

16       MR. ENGLISH:  That was a different typist.
  

17       JUDGE CLIFTON:  The first time I see it is in the middle of
  

18   the page under subsection 1, we're talking about Class I at the
  

19   facility, and do you see, Mr. Zolin?
  

20       MR. ZOLIN:  I see, yes.
  

21       JUDGE CLIFTON:  Do you think that should be a
  

22   Roman Numeral I?
  

23       MR. ZOLIN:  Yes.
  

24       JUDGE CLIFTON:  All right.  And Ms. Frisius, are you there,
  

25   too?
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 1       MS. FRISIUS:  Yes.
  

 2       JUDGE CLIFTON:  And then the next place I see it is the
  

 3   last line of the last full paragraph, it just says Class I
  

 4   market.
  

 5       MR. ZOLIN:  I see that and I agree as well.
  

 6       JUDGE CLIFTON:  Okay.  And then I have a question on the
  

 7   next to the last line on page 1.  You had read it two different
  

 8   ways, "either in testimony of the pooling standards" or "in
  

 9   testimony on the pooling standards."  And it doesn't matter to
  

10   me, I just want it the way you want it.
  

11       MR. ZOLIN:  Let's leave it as "of" that's the way it is
  

12   written.
  

13       JUDGE CLIFTON:  "Testimony of the pooling standards?"
  

14       MR. ZOLIN:  Correct.
  

15       JUDGE CLIFTON:  Okay.  So we'll leave that alone.  And then
  

16   you mentioned that you thought you had misspelled Schaefer, I
  

17   think he has only one F in his name.
  

18       MR. ZOLIN:  I agree.  I saw that as I was reading through
  

19   it.
  

20       JUDGE CLIFTON:  So we'll strike an F.  All right.  That's
  

21   all I noticed, Mr. English, and I know those are very small.
  

22       MR. ENGLISH:  No, I appreciate it, your Honor, especially
  

23   because they weren't my typos.  With that, I would move
  

24   admission of Exhibit 137 and 138 as modified by multiple
  

25   people.
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 1       JUDGE CLIFTON:  Does anyone want to question Mr. Zolin
  

 2   before you determine whether you have any objections to
  

 3   Exhibit 137?  No one.  Is there any objection to the admission
  

 4   into evidence of Exhibit 137?  There are none.  Exhibit 137 is
  

 5   admitted into evidence.
  

 6            (Thereafter, Exhibit Number 137, was
  

 7            received into evidence.)
  

 8       JUDGE CLIFTON:  And does anyone want to question Mr. Zolin
  

 9   before determining when you object to the Exhibit 138?  No one.
  

10   Are there any objections to the admission into evidence of
  

11   Exhibit 138?  There are none.  Exhibit 138 is admitted into
  

12   evidence.
  

13            (Thereafter, Exhibit Number 138, was
  

14            received into evidence.)
  

15       MR. ENGLISH:  So the witness will be available for further
  

16   examination.  I just note that it is 4:45 and yesterday somehow
  

17   we consumed ten minutes talking about preliminary matters, but
  

18   I don't know how many questions there will be of this witness
  

19   he'll obviously be here tomorrow.  But if you want to start for
  

20   five minutes or so, your Honor, that's clearly up to you.
  

21       JUDGE CLIFTON:  All right.  Why don't we.  We'll see if we
  

22   can complete it.  If not, we'll carry it over to tomorrow.
  

23   Mr. Beshore, would you go first, please?
  

24                        CROSS-EXAMINATION
  

25   BY MR. BESHORE:
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 1      Q.  At your request, your Honor, I will.
  

 2           Marvin Beshore.
  

 3      A.  Hello, Marv.
  

 4      Q.  Hi, Al.  So let me -- let me see if I can figure out
  

 5   what's going on here.  If HCC is a pool plant, such as under
  

 6   Proposal 1, this proposal really doesn't have any pertinence,
  

 7   right?
  

 8      A.  This is proposal language in Proposal 2.
  

 9      Q.  I understand.
  

10      A.  There is, under Proposal 1, with mandatory pooling, all
  

11   the bells and whistles that we have talked about, a proprietary
  

12   bulk tank handler wouldn't be necessary because I understand
  

13   there's no performance requirements in Proposal Number 1.
  

14      Q.  Okay.  So basically, you're proposing this to be part
  

15   of Proposal 2 so that, because you don't want to necessarily
  

16   have Hilmar as a pool plant, right?
  

17      A.  Correct.
  

18      Q.  But you want to pool milk?
  

19      A.  Correct.
  

20      Q.  And under Proposal 2 you can pool milk by creating a
  

21   split plant, right?
  

22      A.  I think I did testify about split plants somewhere in
  

23   this, but yes, that is a possibility to use a split plant, yes.
  

24      Q.  Okay.  But you don't want to pool milk at Hilmar as a
  

25   split plant?

6339



TRANSCRIPT OF PROCEEDINGS-VOL. XXXI

 1      A.  That would not be our preferred option.
  

 2      Q.  And that's what -- that's what the wet the tank once a
  

 3   month testimony is about?
  

 4      A.  Exactly.
  

 5      Q.  So you want to have a plant, you want to pool milk by
  

 6   reporting it on paper, basically.
  

 7      A.  It is very similar to a 9(c) reporting system.  And, in
  

 8   fact, in practice, where I have seen a 9(c) and 9(d) in
  

 9   Tennessee Valley, it is a paper transaction, both the
  

10   cooperative transaction, and the proprietary handler
  

11   transaction was filing a report.
  

12      Q.  Okay.  So the, how is it that the abuse of selling milk
  

13   at under Class I minimum prices, which occurred up in Order
  

14   135, is avoided?
  

15      A.  First, I don't know if it was ever proven that that was
  

16   what was going on.  I know it was discussed, and so I won't, I
  

17   won't agree that that was going on.  But from a standpoint of
  

18   paragraph 3 in our modification is addressing who the, whose
  

19   responsible to pay the producers.
  

20      Q.  But it's -- okay.  So who would be responsible to pay
  

21   the producers?
  

22      A.  It is at the pool plant where the milk is received.
  

23      Q.  Okay.  So, and you, but you have got what, a ten
  

24   percent, well, we don't know what your pooling standards are
  

25   yet.
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 1      A.  Well, let's just go with the ten, and there is always
  

 2   the brackets, but the ten is a good base number to use.
  

 3      Q.  So you have a ten percent performance requirement.  So
  

 4   when your proprietary bulk tank unit, ten percent of the milk
  

 5   goes to 7(a) or 7(b) plant, and the rest of it goes to the
  

 6   Hilmar nonpool plant, correct?
  

 7      A.  That is a very good strong possibility, yes.
  

 8      Q.  Okay.  Now, so on the milk, who pays, and that's all,
  

 9   that's a given set of producers -- who pays those producers?
  

10      A.  It could be -- it could be the pool plant where the
  

11   milk's received, it could be Hilmar Cheese, it could be a
  

12   combination of both.
  

13      Q.  Okay.  So under this system, a producer could, it could
  

14   be, the Market Administrator could be obligated to look at two
  

15   producer payrolls to determine if one producer was getting paid
  

16   the minimum price or not?
  

17      A.  I would think the more likely scenario is one party
  

18   could take over the payroll for the producers.
  

19      Q.  Okay.  But it would not be able to be Hilmar, it would
  

20   have to be the plant with responsibility under, as you have
  

21   described it to me, I take it.
  

22      A.  I would think that the pool plant would be the, that
  

23   would be responsible for the payroll, because that's where the
  

24   Market Administrator would look to if there wasn't payment to
  

25   the producer.

6341



TRANSCRIPT OF PROCEEDINGS-VOL. XXXI

 1      Q.  So what would, what's the difference then?  So that's a
  

 2   distributing plant, they could have their own independent
  

 3   producers, if they were pooling them they could receive ten
  

 4   percent, divert the other 90.  Why do you need the proprietary
  

 5   bulk tank handler?
  

 6      A.  From a standpoint of not having to wet the tank,
  

 7   maintaining the producer milk supply at Hilmar.  There's a
  

 8   connection there.
  

 9      Q.  But if the customer, if the distributing plant has the
  

10   responsibility for paying them, and you have said they would be
  

11   likely to payroll them, you've lost the connection anyway,
  

12   haven't you?
  

13      A.  The distributing plant could contract with Hilmar to
  

14   pay the producers to run their producer payroll.
  

15      Q.  And then, then the Market Administrator would audit the
  

16   distributing plant and Hilmar anyway.
  

17      A.  I'm not concerned about audit.
  

18      Q.  Oh, okay.  Okay.  That's -- that's good.  I think I
  

19   understand.  Thank you.
  

20       JUDGE CLIFTON:  Okay.  This is probably a good stopping
  

21   point, and we'll continue with cross-examination of Mr. Zolin
  

22   on this tomorrow.  And we'll leave it to Mr. English where in
  

23   the program you will be.  And Mr. English, let's wrap up today
  

24   with discussion of tomorrow.
  

25       MR. ENGLISH:  Thank you, your Honor.  We certainly had some
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 1   slippage today.  Now, tomorrow we may have a dairy farmer, I
  

 2   understand.
  

 3       MR. BESHORE:  One for sure, possibly two.
  

 4       MR. ENGLISH:  And as always, if they are here in the
  

 5   morning and want to go first, they get to go first.  If they
  

 6   want to wait, they get to wait, whatever they want.  So
  

 7   everything I have to say is contingent on that.  But our
  

 8   intention is to start tomorrow with Rob Blaufuss, well, it's
  

 9   going to be Part 5 even though he hasn't done Part 4 yet, but
  

10   start with Rob Blaufuss, Part 5, along with Matt Williams, both
  

11   from Dean Foods, testifying as a panel about the
  

12   producer-handler, producer-distributor issue.  And that's so
  

13   Mr. Williams, who was some other operational responsibilities,
  

14   can get back to those, even though Mr. Blaufuss is now
  

15   permanently, well, semi-permanently in Clovis.  So we're going
  

16   to start with that, again, subject to producer-handler.
  

17           Then I think it would make most sense to finish what
  

18   Mr. Zolin has done just so we don't leave hanging shads around,
  

19   so I think we would go to that.
  

20           What we have left then, is Mr. Blaufuss on Part 4,
  

21   fortification, which is produced and all ready to go.  And I
  

22   think that is most likely to be the next piece, but might move
  

23   this order around.  We do have -- I have homework tonight.
  

24   Hopefully no typos.  The modification of 7(c) and try to get
  

25   that on.  Obviously we have got Dr. Schiek on quota, and I
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 1   understand for Mr. Vlahos, the ideal situation would be if we
  

 2   get that tomorrow, and I'm certainly not going to push it to
  

 3   push it, and I will try to do that, Mr. Vlahos.
  

 4           And if I'm not missing something, we have got
  

 5   Sue Taylor, Part 3, and that is the impacts on the pool.
  

 6   That's a lot.  And so I don't know what to say to you,
  

 7   Ms. Hancock, although you may very well have somebody here
  

 8   tomorrow anyway because we're putting some testimony on.  But I
  

 9   would strongly suspect that that's going to finish the day.  If
  

10   it doesn't, as I said all along, I'm not ready to go on
  

11   transportation credits anyway.  So if Ms. Hancock has somebody
  

12   ready and is able to, fine, but we didn't get the short day
  

13   today, that's for sure.  But that's what we have got.
  

14           And I have to say that I would think that leaving aside
  

15   finishing -- well, that's just a lot.
  

16       JUDGE CLIFTON:  You know, you got everything done today
  

17   that you had announced this morning except for Mr. Blaufuss on
  

18   fortification.  It was an excellent day and I have no
  

19   complaints.
  

20       MR. ENGLISH:  Thank you, your Honor.
  

21       JUDGE CLIFTON:  You're welcome.  All right.  Are there any
  

22   other announcements?  Nothing.  We go off record at 4:55.
  

23       (Whereupon, the evening recess was taken.)
  

24                            ---o0o---
  

25
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 1          FRIDAY, NOVEMBER 6, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on November 6, 2015.
  

 3   It is a Friday.  This is Day 32 of the milk hearing and we are
  

 4   in Clovis, California.
  

 5           My name is Jill Clifton, I'm the United States
  

 6   Administrative Law Judge who is taking in the evidence at this
  

 7   hearing.  I would like to take the appearances of my fellow
  

 8   USDA employees, and then the appearances of other participants
  

 9   in the proceeding, starting with the teams for proponents and
  

10   opponents.
  

11       MR. HILL:  Good morning, my name is Brian Hill, I'm an
  

12   Attorney with the United States Department of Agriculture's
  

13   Office of the General Counsel Marketing Regulatory and Food
  

14   Safety Programs Division.
  

15       MS. TAYLOR:  Good morning, my name is Erin Taylor.  I'm a
  

16   Marketing Specialist with AMS Dairy Program.
  

17       MS. MAY:  Good morning, Laurel May with USDA AMS Dairy
  

18   Program.
  

19       MR. CARMAN:  Good morning, welcome to the end of another
  

20   week.  Clifford Carman, C-A-R-M-A-N, Assistant to the Deputy
  

21   Administrator Dairy Programs.
  

22       MS. BECKER:  Good morning, Lauren Becker, I'm an Attorney
  

23   in the Office of the General Counsel at USDA.
  

24       MS. FRISIUS:  Happy Friday, everybody.  This is
  

25   Meredith Frisius, F-R-I-S-I-U-S, and I'm with USDA AMS Dairy
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 1   Program.
  

 2       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

 3   Agricultural Economist for the Upper Midwest Milk Marketing
  

 4   Order Federal Order 30, on detail to USDA Dairy Programs.
  

 5       MR. SWENSON:  Good morning, Virgil Swenson, V-I-R-G-I-L,
  

 6   S-W-E-N-S-O-N, Assistant Market Administrator with the Central
  

 7   Federal Order in Kansas City on detail with USDA AMS Dairy
  

 8   Program, for the very last day.
  

 9       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

10   B-E-S-H-O-R-E, Attorney for the Proponents of Proposal
  

11   Number 1, California Dairies, Dairy Farmers of America, and
  

12   Land O'Lakes.
  

13       MR. VLAHOS:  John Vlahos, J-O-H-N, V-L-A-H-O-S, with the
  

14   law firm of Hanson Bridgett in San Francisco, H-A-N-S-O-N,
  

15   B-R-I-D-G-E-T-T.
  

16       MR. JABLONSKI:  Gary Jablonski, G-A-R-Y, J-A-B-L-O-N-S-K-I,
  

17   working with the Cooperatives of Proposal Number 1.
  

18       MR. WEGNER:  Good morning, Thomas Wegner, Land O'Lakes,
  

19   T-H-O-M-A-S, W-E-G-N-E-R.
  

20       MR. ENGLISH:  Good morning, your Honor, for the 32nd time,
  

21   at least for this hearing.  My name is Chip English,
  

22   E-N-G-L-I-S-H, I'm an Attorney with the law firm of Davis,
  

23   Wright, Tremaine, with an office in Washington DC, and I'm here
  

24   on behalf of the Dairy Institute of California, which is the
  

25   Proponents of Proposal Number 2.
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 1       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y, V --
  

 2   as in Victor -- U-L-I-N, Attorney with Davis, Wright, Tremaine,
  

 3   representing the Dairy Institute of California.
  

 4       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

 5   K-A-L-D-O-R, Executive Director of Dairy Institute of
  

 6   California.
  

 7       MR. DeJONG:  Good morning, James DeJong, D-e, J-O-N-G,
  

 8   Dairy Policy Economic Analyst with Hilmar Cheese Company, dairy
  

 9   farmer-owned manufacturer of cheese, whey, milk powder.  And I
  

10   have some of my colleagues with me, behind me.
  

11       MR. DeROOY:  Art DeRooy, D-e, R-O-O-Y, Controller Milk
  

12   Accounting, Hilmar Cheese Company.
  

13       MR. DAHLSTROM:  Good morning, Mark Dahlstrom,
  

14   D-A-H-L-S-T-R-O-M, Dairy Procurement Manager for Hilmar Cheese
  

15   Company.
  

16       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N, Consultant for
  

17   Hilmar Cheese Company.
  

18       MR. VETNE:  John Vetne, also a representative for Hilmar
  

19   Cheese.
  

20       MS. TAYLOR:  Good morning, Sue Taylor, from Leprino Foods,
  

21   L-E-P-R-I-N-O.
  

22       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

23   with the Dean Foods Company.
  

24       MR. WILLIAMS:  Matt Williams, W-I-L-L-I-A-M-S, I'm here
  

25   with the Dean Foods Company.
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 1       MS. HANCOCK:  Nicole Hancock with Stoel Rives, I represent
  

 2   the California Producer Handlers Association and Ponderosa
  

 3   Dairy.  And today through the ABA, the American Bar
  

 4   Association, is Love Your Lawyer Day.  So --
  

 5       MR. SHEHADEY:  Got to work hard for that one I think for
  

 6   all of us.  My name is Richard Shehadey, S-H-E-H-A-D-E-Y, I'm
  

 7   with Producers Dairy Foods and Bar 20 Dairy Farms, and enjoy
  

 8   your double chocolate today.
  

 9       JUDGE CLIFTON:  Oh, and thank you.  This is from Producers
  

10   Dairy, I understand.
  

11       MR. SHEHADEY:  Yes, that's our product.
  

12       JUDGE CLIFTON:  I haven't sipped it yet, but I'm so happy
  

13   to have it.  Spell your last name for me again, I didn't quite
  

14   get it.
  

15       MR. SHEHADEY:  Sure, S-H-E-H-A-D-E-Y.
  

16       JUDGE CLIFTON:  And you pronounce it Shehadey?
  

17       MR. SHEHADEY:  Shehadey.
  

18       JUDGE CLIFTON:  Thank you so much.
  

19       MR. LAI:  Good morning, Victor Lai, L-A-I, with Producers
  

20   Dairy Foods.
  

21       MR. VU:  Good morning, Bao Vu, B -- as in boy -- A-O, Vu, V
  

22   -- as in Victor -- U.  I'm with the law firm Stoel Rives and we
  

23   represent the California Producer Handlers Association and
  

24   Ponderosa Dairy.  Thanks.
  

25       MR. VANDENHEUVEL:  Rob Vandenheuvel,
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 1   V-A-N-D-E-N-H-E-U-V-E-L, here on behalf of Milk Producers
  

 2   Council.
  

 3       MR. VANDEN HEUVEL:  Geoffrey Vanden Heuvel G-E-O-F-F-R-E-Y,
  

 4   and then, V-A-N-D-E-N, H-E-U-V-E-L.  I'm a dairy farmer in
  

 5   Chino, California.  I'm also Vice Chairman of Milk Producers
  

 6   Council.
  

 7       MS. REED:  Good morning, Kristine Reed, K-R-I-S-T-I-N-E,
  

 8   R-E-E-D, I'm an attorney with the Miltner Law Firm, and we
  

 9   represent Select Milk Producers.  Thanks.
  

10       JUDGE CLIFTON:  And the Cincinnati Bengals one.
  

11       MS. REED:  Yeah, but I'm a Browns fan.  I'm disappointed
  

12   but not exactly surprised.
  

13       MR. HOLLON:  Elvin Hollon, E-L-V-I-N, H-O-L-L-O-N, with
  

14   Dairy Farmers of America, supporting Proposal Number 1.
  

15       JUDGE CLIFTON:  I am so happy to see you at the podium,
  

16   Mr. Hollon.
  

17       MR. HOLLON:  So maybe Monday we can discuss the LSU-Alabama
  

18   game.
  

19       JUDGE CLIFTON:  Is there anyone who -- oh, good, more
  

20   people.
  

21       MR. SHEHADEY:  Scott Shehadey with Producers Dairy Foods.
  

22       MR. SHEHADEY:  Richie Shehadey with Producers Dairy foods,
  

23   R-I-C-H-I-E.
  

24       JUDGE CLIFTON:  If you have not yet given your business
  

25   card to the court reporter and you have one, I would like you
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 1   to do that at our first break.  All right.
  

 2           Is there anyone else who would like to come forward and
  

 3   be identified at this time, particularly if you expect to
  

 4   testify today I would like you to come forward.  All right.  No
  

 5   one at this time.  Let's move on then, to preliminary matters
  

 6   and announcements.
  

 7       MS. MAY:  Laurel May with USDA.  Good morning and welcome.
  

 8   I have a big crowd here today, that's kind of fun for a Friday.
  

 9   Byway of announcement, just a reminder that tonight we will be
  

10   packing up here and moving to the Piccadilly Inn at the
  

11   Airport, which is at the Northwest corner of McKinley and Peach
  

12   Avenues behind the Shell station, so we'll see you there Monday
  

13   morning.  Otherwise, everything else must go from here tonight.
  

14           And then we'll be there all week next week.  And then
  

15   the following week, assuming that we are still in session, we
  

16   will be meeting at the Falls Event Center which is at
  

17   4105 West Figarden Drive here in Fresno, and that is kind of a
  

18   westward expansion of Bullard Avenue, so as you go west on
  

19   Bullard, after you cross Marks it will start covering around to
  

20   the south, and once you cross Brawley, the Event, the Falls
  

21   Event Center will be on your left, and there's parking behind
  

22   the building.
  

23           Yesterday afternoon we had Mr. Zolin on the stand and I
  

24   think this morning rather than go back to him we're going to
  

25   start with Mr. Blaufuss and Mr. Williams, appearing as a panel.
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 1   And I'm sure Mr. English will give us a lot more detail about
  

 2   that.  And that's all I have.
  

 3       JUDGE CLIFTON:  Thank you so much.  Mr. English?
  

 4       MR. ENGLISH:  Good morning, your Honor.  Chip English.  And
  

 5   had a fair amount of discussion off the record about procedure,
  

 6   so I think at least for most of the people in the room this
  

 7   won't be a surprise, some it will be, as we're going forward.
  

 8   But for the record, we are going to start today, unless there's
  

 9   dairy farmers who I understand will be here at some point, but
  

10   I don't see them at the moment.  We're going to start today
  

11   with Matt Williams and Rob Blaufuss regarding the
  

12   producer-handler/producer-distributor exempt quota issue, and
  

13   that will be called Rob Blaufuss Testimony, Part 5, because
  

14   that's how it got put together, even though he hasn't yet put
  

15   his Part 4 testimony in.
  

16           When they are complete we're going to bring Mr. Zolin
  

17   back so we don't have loose threads all over the place and
  

18   we're going to have him finish 9(d).
  

19           We then will have Mr. Blaufuss, after that break of
  

20   however length, return with Part 4, which is fortification
  

21   issues.
  

22           After that, while it's not yet complete, I am confident
  

23   on this one, that we will be able to bring Al Zolin on on the
  

24   corrections/adjustment for 7(c).  I do understand that we are
  

25   likely to have two dairy farmers, I know that's not in
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 1   anybody's control, but I think Mr. Beshore is indicating one
  

 2   for sure.
  

 3           So let me say what's not going to happen today, and all
  

 4   along I have said that the transportation credits, and by the
  

 5   way, that's Rob Blaufuss, is not going to happen this week, and
  

 6   it is not going to be ready Monday, so I think we should move
  

 7   forward and it will come a little later.
  

 8           What clearly isn't going to happen today is a
  

 9   discussion of the quota.  I would expect and intend fully to
  

10   have that on the stand first thing Monday morning.
  

11       JUDGE CLIFTON:  Now, your voice dropped, I know you said
  

12   quota.
  

13       MR. ENGLISH:  The quota is the quota section, which is the
  

14   testimony of Dr. Schiek, is going to go on first thing Monday
  

15   morning, absent a dairy farmer who would take precedence, but
  

16   that would be going first.
  

17           I had some hope that we would have Sue Taylor's Part 3
  

18   piece done.  I think that hope is frankly fading, even though
  

19   there was a person I know was working all night on the data, at
  

20   least one person working all night on the data, and I have had
  

21   some discussion with people off the record, and I understand
  

22   that, as I view it, as I hear it, the two principle concerns,
  

23   and the number one concern expressed by your Honor is, are we
  

24   going to get done by Friday, November 20th?  And I understand
  

25   from everybody in the room, that even if we, and by the way, I
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 1   once forecast we would be done Tuesday of next week anyway, so
  

 2   what I understand from everybody I've talked to in the room, no
  

 3   one believes that's going to be a problem, and the hope and
  

 4   expectation is that we can be done maybe by the second or third
  

 5   day of that week of the 16th.  But I also understand that even
  

 6   if I got everything done today, probably would be a very good
  

 7   chance we would have to go that week because of people's
  

 8   schedules.
  

 9           So we may have a short day today, but that may be a
  

10   little bit like talking to Janet Leal about when the Feds are
  

11   going to raise the interest rate, and because a number of
  

12   people have looked at me and said that's a lot of stuff anyway.
  

13   But I can say that given the fact that I have not and will not
  

14   have a chance to review the Class III material, it's just not
  

15   going today.  It's not going to happen.  So if we end up with a
  

16   short day, and I'll let others address whether they might have
  

17   a witness, then we do.  And I had some people who frankly got a
  

18   big smile on their face when I said that.  I think others said
  

19   they were indifferent.
  

20           So that's what I have.  And we'll do our best to move
  

21   forward, and I assure you that we really are working diligently
  

22   on all this.  And we really will, without doubt, without doubt,
  

23   be ready to put quota and Sue Taylor, Part 3, on Monday.
  

24       JUDGE CLIFTON:  And how many witnesses will you have with
  

25   regard to quota?
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 1       MR. ENGLISH:  Well in a way Mr. Zolin's 9(d) testimony
  

 2   addresses sort of some issues, but the reality is, Dr. Schiek
  

 3   is the quota witness, and there's only one.  So there's that
  

 4   one witness, and there's Sue Taylor, Part 3, which I understand
  

 5   is likely to be a relatively, no more than relatively, a short,
  

 6   absolutely, in absolute terms, a short statement.  But then
  

 7   there's the data.  And that's what's taking us so long is the
  

 8   data.  And so those would be the two pieces we would have for
  

 9   Monday.
  

10       JUDGE CLIFTON:  And tell me again what Ms. Taylor's, Part
  

11   3, is about?
  

12       MR. ENGLISH:  The Part 3 is the impact, she talked on
  

13   Part 2 of the impacts on Leprino of proposals, and her impacts
  

14   will be the impacts of Proposal 2 on pricing.  So it's the
  

15   pricing issue.  But that's, in other words, before it was about
  

16   Leprino, this is about class prices, what we would anticipate
  

17   for regulated prices.
  

18           So that's my, what I have for today.  And you know, I
  

19   guess, with the rate we have gone on some things, and I can
  

20   tell you that obviously it's going to depend a little bit on
  

21   the length of examination on some of these pieces.  I could see
  

22   some examination on the producer-distributor issue, and
  

23   Mr. Blaufuss' statement on fortification, while it is
  

24   relatively short as I mentioned yesterday, there are 62 pages
  

25   of tables, or actually 11 tables, but there are 62 pages, and
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 1   at least 8 of the tables have two columns with separate sets of
  

 2   numbers and calculations.  And he and I are going to walk
  

 3   through that and explain that on additional direct.  So that
  

 4   could take awhile anyway.
  

 5       JUDGE CLIFTON:  That's very helpful.  Thank you.  All
  

 6   right.  Are there any other preliminary matters?  I would read
  

 7   into the record the docket number by which the United States
  

 8   Department of Agriculture Hearing Clerk knows this case, and
  

 9   that is in brackets [AO] docket number 15-0071.
  

10           I would also like to say that this Clovis Veterans
  

11   Memorial District has been wonderful to us.  And if we indeed
  

12   finish before the week of Thanksgiving, then this is our last
  

13   time here.  I'm so pleased that Laurel May discovered it.  It's
  

14   a relatively new facility.  We have seen how many diverse
  

15   groups use it.  I can't imagine a better community builder in
  

16   honor of Veterans than this.  It's just been great.  And the
  

17   hearing's been great, and isn't it wonderful that we had this
  

18   opportunity to talk with one another in between sessions
  

19   because we have plenty of room.  I just can't say enough how
  

20   our physical location has benefitted the hearing process.
  

21           All right.  Let us go onto the evidence.  Mr. English,
  

22   do you have anything to distribute?
  

23       MR. ENGLISH:  Chip English.  Yes, your Honor.  What we are
  

24   distributing, your Honor -- Chip English again -- is three
  

25   documents.  In order, the first document would be Testimony of
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 1   Rob Blaufuss, Part 5, followed by Exhibits of Rob Blaufuss,
  

 2   Part 5, followed by a statement by Matt Williams.  So I would
  

 3   ask that they be marked in that order.
  

 4       JUDGE CLIFTON:  All right.  The first one, the Testimony of
  

 5   Rob Blaufuss, would that be Exhibit 139, Ms. Frisius?
  

 6       MS. FRISIUS:  Yes.
  

 7           (Thereafter, Exhibit 139, was
  

 8            marked for identification.)
  

 9       JUDGE CLIFTON:  The exhibits of Rob Blaufuss will be
  

10   Exhibit 140.
  

11            (Thereafter, Exhibit 140, was
  

12            marked for identification.)
  

13       JUDGE CLIFTON:  And the exhibit of Matt Williams will be
  

14   Exhibit 141.
  

15            (Thereafter, Exhibit 141, was
  

16            marked for identification.)
  

17       JUDGE CLIFTON:  Mr. Blaufuss and Mr. Williams, you are
  

18   welcome to come to the witness stand.  I'll wait until the
  

19   documents are distributed until I swear in Mr. Williams.
  

20           If you do not yet have a copy of these three exhibits
  

21   and want copies, would you raise your hand?  All right.
  

22           I'll go forward.  Mr. Williams, is this your first time
  

23   to testify in this proceeding?
  

24       MR. WILLIAMS:  Yes.
  

25       JUDGE CLIFTON:  I would like to swear you in in a seated
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 1   position.  If you will raise your right hand, please.
  

 2           Do you solemnly swear or affirm under penalty of
  

 3   perjury that the evidence you will present will be the truth?
  

 4       MR. WILLIAMS:  Yes.
  

 5       JUDGE CLIFTON:  Please state and spell your name.
  

 6       MR. WILLIAMS:  Matt Williams, M-A-T-T, Williams,
  

 7   W-I-L-L-I-A-M-S.
  

 8       JUDGE CLIFTON:  Thank you.  And Mr. Blaufuss, you remain
  

 9   sworn.  Would you state and spell your name, please?
  

10       MR. BLAUFUSS:  Rob Blaufuss, Blaufuss, B-L-A-U-F-U-S-S.
  

11       JUDGE CLIFTON:  Thank you.  Mr. English, you may proceed.
  

12                       DIRECT EXAMINATION
  

13   BY MR. ENGLISH:
  

14      Q.  Thank you, your Honor.
  

15          Mr. Blaufuss, why don't you go first and read your
  

16   statement which is marked 139 -- hold one second, there are
  

17   five end notes on the testimony.  And we are not asking that
  

18   they be put in the transcript, but I want to note them.  They
  

19   are on Exhibit 139 and they will be part of the record, if and
  

20   when Exhibit 139 is admitted, but we are not asking the court
  

21   reporter to put them in the transcript.
  

22          Now, if you could go forward, Mr. Blaufuss.
  

23      A.  Okay.
  

24                   Producer-Handler Regulations
  

25           As Found in Section 1051.10 of Proposal 2, a

6362



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1   producer-handler is defined as a person who operates a dairy
  

 2   farm and a distributing plant from which there is route
  

 3   disposition in the marketing area from which total route
  

 4   disposition and packaged sales of fluid milk products to other
  

 5   plants during the month does not exceed 3 million pounds, and
  

 6   who the Market Administrator has designated a producer-handler
  

 7   after determining that all of the requirements of the section
  

 8   have been met.
  

 9           While there are many similarities between Proposal 2
  

10   and Proposal 1 with respect to Section 1051.10 regulations,
  

11   there are also several key differences.  Proposal 2 mirrors the
  

12   producer-handler regulations that currently exist in Federal
  

13   Orders 124 and 131.  The key difference between Proposal 2 and
  

14   Proposal 1 is the additional ownership requirements those
  

15   operating in Federal Orders 124 and 131 must abide by to be
  

16   considered producer-handlers.  The increased ownership
  

17   requirements borne to producer-handlers under Proposal 2, can
  

18   be found in Section 1051.10(b), Parts 1 and 2.  Experience in
  

19   FMMO's west of the Rockies, with its larger sized dairy farms
  

20   has demonstrated that the provisions in Order 124 and 131 are
  

21   needed to assure that an entity doesn't meet the
  

22   producer-handler definition while manipulating its milk
  

23   production through use of lease cows or other creative
  

24   ownership structure arrangements, which undermine the integrity
  

25   of the purpose behind the limitations on these entities.
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 1           The fluid milk industry operates in a highly
  

 2   competitive market where business can be won or lost over
  

 3   fractions of a penny of a gallon.  It is imperative that milk
  

 4   pricing regulations do not provide an artificial regulatory
  

 5   advantage to one similarly situated regulated handler over
  

 6   another.  California state milk pricing regulations do exactly
  

 7   this with respect to exempt producer distributors, also known
  

 8   as producer-handlers in the Federal Order system.  California
  

 9   producer-handlers enjoy a significant competitive advantage
  

10   over fully regulated Class I handlers.  Under California milk
  

11   pricing regulations, producer-handlers effectively avoid paying
  

12   into the California pool, the difference between the minimum
  

13   Class I price and the quota price on all exempt quota holdings.
  

14           Having a different set of rules for fully regulated
  

15   handlers compared to those who are not, creates disruption in
  

16   the Class I market.  Disruptive conditions arise when some, but
  

17   not all, Class I handlers are able to avoid paying Class I
  

18   prices.  Class I handlers not subject to full regulations, are
  

19   able to use artificially low regulated cost structure to offer
  

20   a lower price to customers than a fully regulated handler
  

21   could.
  

22           Unlike producer-handlers in all other Federal Orders,
  

23   California producer-handlers enjoy a soft cap exemption.  A
  

24   soft cap allows the California producer-handlers to retain the
  

25   Class I exemption on a set level of quota pounds, while still
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 1   being allowed to increase their total Class I route
  

 2   disposition, without fear of ever becoming fully regulated.
  

 3   This soft cap provision is the proverbial gift that keeps on
  

 4   giving.  The California producer-handlers are able to expand
  

 5   their Class I sales by diluting the dollars they avoid paying
  

 6   into the pool over the totality of their Class I sales.  While
  

 7   it erodes their full per gallon competitive price advantage,
  

 8   they are able to -- they are able still -- say it again, they
  

 9   are still able to retain a competitive price advantage over
  

10   fully regulated Class I processors.
  

11           All Federal Milk Marketing Orders fully regulate
  

12   producer-handlers whose mostly Class I route dispositions
  

13   exceed 3 million pounds.  The Federal Order regulations operate
  

14   under what is termed a hard cap.  Any producer-handler over the
  

15   three million pound threshold, begins fully regulated and does
  

16   not retain an exemption on any of their Class I sales.  They
  

17   are required to pay into the pool the regulated minimum Class 1
  

18   price, on all milk they procure.
  

19           The California producer-handlers exempt quota pounds
  

20   are held static regardless of their sales volumes.  However,
  

21   unlike current Federal Order regulations, there are no sales
  

22   volume limits placed on California producer-handlers which
  

23   would lead them into becoming fully regulated handlers.
  

24           USDA has ruled on multiple occasions that
  

25   producer-handler exemptions create disorderly marketing and put
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 1   fully regulated Class I handlers at a competitive disadvantage.
  

 2   After a 2005 hearing in Federal Orders 124 and 131, USDA found
  

 3   that, "producer-handlers with more than 3 million pounds of
  

 4   route disposition per month in both the Pacific Northwest and
  

 5   the Arizona, Las Vegas marketing areas, are the primary source
  

 6   of disruption to the orderly marketing of milk."  USDA went
  

 7   further in that decision when they stated that "this disorder
  

 8   is evidenced by significantly inequitable minimum prices that
  

 9   handlers pay in reduced blend prices that dairy farmers receive
  

10   under the terms of each area's Marketing Order."
  

11           In a 2009 Federal Order hearing decision around the
  

12   producer-handler issue, USDA asserted that "when uniform
  

13   minimum price conditions exist, the basis for orderly marketing
  

14   is present.  In the absence of uniformity of minimum prices
  

15   among producers and handlers, the basis for orderly marketing
  

16   is undermined."  USDA concluded its decision by stating that
  

17   producer, "producer-handlers with total Class I route
  

18   disposition in excess of 3 million pounds per month enjoy
  

19   significant competitive sales advantages because they do not
  

20   pay the Class I price for raw milk."  A proposal for a soft cap
  

21   (regulation of a producer-handler only for route disposition
  

22   greater than 3 million pounds) made in that proceeding was
  

23   expressly rejected by USDA.
  

24           Dean Foods fully supports the Dairy Institute of
  

25   California's proposal to cap the producer-handler exemption to
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 1   those with 3 million pounds or less of monthly Class I route
  

 2   dispositions.  We are also supportive of the Dairy Institute
  

 3   language which uses the current Federal Order 124 and 131
  

 4   language, which eliminates the potential for producer-handlers
  

 5   to change their ownership structure in an effort to avoid
  

 6   regulation.  In order for a Federal Order to work effectively,
  

 7   all handlers must operate under the same set of rules.  As
  

 8   stated by USDA in 2009, "producer-handlers with monthly Class I
  

 9   route disposition of 3 million pounds or less, are not a cause
  

10   of disorderly marketing conditions that warrant correction."
  

11   In order to ensure an equal playing field, Proposal 3 must be
  

12   rejected.  While the producer-handlers downplay the impacts of
  

13   exempt quota, the exemption allows them to enjoy a significant
  

14   competitive advantage over fully regulated route distributing
  

15   plants.  This advantage has clear value.  The producer-handlers
  

16   stated as much in their amended supplemental proposal for a
  

17   California Milk Marketing Order, when they stated that "between
  

18   1994 and March 1995, the producer-handlers collectively
  

19   invested $9,298,677.84 to acquire quote that would receive the
  

20   exempt treatment."
  

21           The regulatory price difference between a fully
  

22   regulated California Class 1 plant and an Option 70
  

23   producer-distributor is readily calculable in any given month.
  

24   Exhibit 140, Table 1, does exactly this.
  

25       JUDGE CLIFTON:  Let us stop there and we'll insert that in
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 1   the document on the record copies.  140, and if you would begin
  

 2   that paragraph and that sentence again, please.
  

 3       MR. BLAUFUSS:  Will do.  The regulatory price difference
  

 4   between a fully regulated California Class 1 plant and an
  

 5   Option 70 producer-distributor is readily calculable for any
  

 6   given month.  Exhibit 140, Table 1, does exactly this.
  

 7       JUDGE CLIFTON:  And let us also write in Table 1.  Thank
  

 8   you.  And Mr. Blaufuss, you may continue.
  

 9       MR. BLAUFUSS:  All right.  Column B represents the monthly
  

10   announced Southern California Class 1 price at 3 and a half
  

11   percent butterfat; column C represents the monthly announced
  

12   Northern California Class 1 price at 3 and a half percent
  

13   butterfat; and Column D represents the monthly announced quota
  

14   price at 3 and a half percent butterfat.
  

15           The regulated price advantage producer-handlers in
  

16   California enjoy is equal to the difference between the
  

17   announced Class 1 price and the monthly announced quota price.
  

18   In order to calculate the per hundredweight price advantage, I
  

19   simply took the Southern California Class 1 price and
  

20   subtracted the monthly announced quota price.  The results of
  

21   this calculation can be found in Column E.  I performed the
  

22   same calculation for the producer-handler advantage compared to
  

23   the Northern California Class 1 price, these results can be
  

24   found in Column F.  Finally, I calculated the per gallon
  

25   regulated cost advantage current California regulations provide
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 1   exempt producer-handlers for a gallon of whole milk.  A gallon
  

 2   of whole milk weighs approximately 8.62 pounds, which would
  

 3   mean a hundredweight of milk would yield approximately 11.6
  

 4   gallons of packaged milk.  By dividing the per hundredweight
  

 5   price advantage for both Southern and Northern California by
  

 6   11.6, I was able to ascertain the per gallon regulated price
  

 7   advantage.  The monthly regulated price advantage can be found
  

 8   in Column H.  As the data shows, from January 2010 through
  

 9   August of 2015, California producer-handlers enjoyed a 16 cent
  

10   per gallon regulated price advantage over fully regulated
  

11   Class 1 distributing plants located in Southern California.
  

12   Over that same period, the regulated price advantage equals 14
  

13   cents per gallon compared to Northern California Class 1
  

14   plants.  The single largest multi-advantage, which occurred in
  

15   December of 2014, was 50 cents a gallon and 47 cents per gallon
  

16   for Southern and Northern California respectively.  The lowest
  

17   price advantage over that same period was negative 11 cents per
  

18   gallon for Southern California, and negative 13 cents per
  

19   gallon for Northern California.  This monthly low advantage
  

20   occurred in February of 2011.
  

21           Proponents of Proposal 3 (based upon questions to date)
  

22   appear to try to divert attention away from the magnitude of
  

23   the exempt quota pounds by comparing it to the total pounds of
  

24   milk in the California pool.  This comparison is a red herring.
  

25   In order to gain a full appreciation of the impact that
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 1   producer-handlers have, one must compare the exempt quota
  

 2   pounds against the total Class 1 volume in the State of
  

 3   California.  In using CDFA Table AC we can do exactly that.
  

 4   For the month of August 2015, producer-handlers exempt Class 1
  

 5   pounds totaled 20,989,392 pounds, while it's total pool Class 1
  

 6   volume was 99,557,362 pounds.  Total producer-handler Class 1
  

 7   volumes combined exempt quota and pool pounds equalled
  

 8   120,546,754 pounds.  Total Class 1 pounds from out-of-state
  

 9   totalled 29,756,864 pounds.  With the exempt quota pounds and
  

10   out-of-state Class 1 milk included, there was a total of
  

11   503,016,796 pounds of Class 1 in California.  As the data
  

12   shows, total producer-handler volume in August 2015 represented
  

13   approximately 24 percent of the total California Class 1
  

14   volume.
  

15           Dean has absolutely no problems competing in a
  

16   competitive environment, so long as all entities are operating
  

17   on an equal playing field.  In recent years, competition has
  

18   increased, not the plants located outside of California moving
  

19   milk into the state, but rather exempt producer-distributors
  

20   located in the State of California, who, because of a favorable
  

21   regulatory advantage, are able to offer customers a lower
  

22   price.  Increased volatility in Class 1 pricing and declining
  

23   sales volumes could ultimately lead to an even greater
  

24   competitive advantage should producer-handlers in the state be
  

25   allowed to continue to operate as they do today.  Under both
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 1   Proposal 1 and Proposal 2, the four current producer-handlers
  

 2   operating in California would still be able to maintain their
  

 3   producer-handler status should they have less than 3 million
  

 4   pounds of Class 1 route dispositions in a given month that meet
  

 5   the other requirements by not relying on other farm production.
  

 6   I note that from our knowledge, these entities do not actually
  

 7   meet these definitions.  California is not an island.  What
  

 8   happens in this hearing will have ripple effects on all Federal
  

 9   Orders.  USDA would be going against their own precedent set in
  

10   previous national and regional producer-handler hearings should
  

11   it decide to continue to allow California producer-handlers to
  

12   enjoy all of the current regulatory advantages that exist under
  

13   the California State Order in a potential new Federal Order.
  

14   BY MR. ENGLISH:
  

15      Q.  So before turning over to Mr. Williams, I had two sort
  

16   of technical things I think on page 6.  Two technical things on
  

17   page 6, this is Chip English.  The first is, and you, in both
  

18   instances you read it correctly which is different from the
  

19   prepared text.  So on top of page 6, when you said, carrying
  

20   over from, I'm sorry, top of page 6, carrying over from 5 when
  

21   you said "Class 1 in California" the word "the" appears at the
  

22   top of page 6 and should probably be omitted, correct?  And you
  

23   didn't read it.
  

24      A.  Sorry, I'm not seeing where you are pointing me here.
  

25      Q.  Right before the word California on page 6, the very
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 1   first line of page 6.
  

 2      A.  Yes.
  

 3      Q.  And you didn't read "the" because "the" didn't really
  

 4   correctly work, and so "the" should be deleted, correct?
  

 5      A.  Correct.
  

 6       JUDGE CLIFTON:  Thank you, Ms. Frisius.
  

 7   BY MR. ENGLISH:
  

 8      Q.  And similarly, four lines down, I'm sorry, five lines
  

 9   down, fourth line of the next paragraph, which you read
  

10   "distributors located in the State of California" the word "of"
  

11   does not appear in your testimony as written, but it should
  

12   properly be included, correct?
  

13      A.  Correct.
  

14       JUDGE CLIFTON:  Thank you, Ms. Frisius, we'll add the word
  

15   "of".  And then I had one that I wanted to draw to your
  

16   attention, Mr. Blaufuss, this is a small thing, but I want you
  

17   to go back to page 1.  And I want you to read again the first
  

18   sentence of the last paragraph, which is only a partial
  

19   paragraph.
  

20       MR. BLAUFUSS:  I knew as I said it you were going to bring
  

21   it up, because I said it differently, I think.
  

22           The fluid milk industry operates in a highly
  

23   competitive market where business can be won or lost over
  

24   fractions of a penny a gallon.
  

25       JUDGE CLIFTON:  Correct.  All right.  And the reason I
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 1   think that tiny thing is important is the first time you read
  

 2   it you said "over fractions of a penny of a gallon" and that
  

 3   word "of" doesn't help us understand it.  So, now we have got
  

 4   it as you wrote it.
  

 5       MR. BLAUFUSS:  Uh-huh.
  

 6       JUDGE CLIFTON:  All right.  Mr. English?
  

 7   BY MR. ENGLISH:
  

 8      Q.  So at this point, Mr. Williams, if you could read your
  

 9   statement, which is Exhibit 141.
  

10      A.  Okay.  My name is Matt Williams and I'm the Senior
  

11   Vice President for the West Region of Dean Foods Company.  I am
  

12   responsible for the P&L for 16 fluid milk plants and two ice
  

13   cream plants in the Western United States, including
  

14   California.  I have worked for Dean Foods for 6 years and have
  

15   20 years of experience in the dairy, consumer packaged goods,
  

16   and grocery industries.  In California, Dean Foods operates
  

17   three fluid milk plants -- one in Hayward, California, and two
  

18   in City of Industry, California.  Additionally, we operate one
  

19   ice cream plant in Buena Park, California.  One of my
  

20   responsibilities is to evaluate and approve pricing for private
  

21   label milk contracts with customers in response to requests for
  

22   proposals ("RFP's").
  

23           Today, I am here to provide an example of how the
  

24   producer-handler regulated milk cost advantage creates an
  

25   uneven playing field that significantly impacts Dean Foods'
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 1   ability to compete in the private label Class 1 milk category.
  

 2   Over the last three years, due to the producer-handler
  

 3   regulated milk cost advantage, Dean Foods' California plants
  

 4   have lost significant private label milk volume, requiring us
  

 5   to consolidate plants and lay off 60 employees.  In fact, since
  

 6   January 2013, Dean Foods has lost over 20 million gallons of
  

 7   annual private label milk volume to producer-handler dairies in
  

 8   California through RFP processes.  There should be no doubt
  

 9   that the reason for these losses is the substantial competitive
  

10   advantage producer-handlers receive from purchasing their
  

11   largest input cost at a materially lower price than other
  

12   processors pay.
  

13           In late 2012, Dean Foods' dairies in Northern and
  

14   Southern California, submitted a bid in response to an RFP
  

15   issued by a national retailer.  When the RFP results were
  

16   announced, we learned that we lost to producer-handler dairies,
  

17   111 retail stores that purchase an average volume of 160,000
  

18   gallons per store.  In Southern California, a store that is
  

19   located only 13.8 miles away from our Alta Dena Dairy (which
  

20   was the then-current DSD supplier), was awarded to a
  

21   producer-handler dairy that is located 241 miles away from that
  

22   same store for continued DSD delivery.  In Northern California,
  

23   our Berkeley Farms Dairy was then, the then-current DSD
  

24   supplier to a store that is 21.1 miles away from the plant.
  

25   However, that store was awarded to a producer-handler dairy
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 1   that is located 154 miles away from the store for continued DSD
  

 2   delivery.  As discussed below, the only logical explanation for
  

 3   how a processor located over 150 miles further away from a
  

 4   delivery point than a competing processor could be, could bid a
  

 5   competitive DSD price, is because of the producer-handler
  

 6   regulated milk cost advantage.
  

 7           More specifically, the bid criteria outlined in the
  

 8   above-referenced national retailer RFP required two milk price
  

 9   quotes, one for dock pick up and one for DSD delivery.  I will
  

10   focus my testimony on the DSD price quote.  The DSD price was
  

11   to be determined based on the bidder's cost per gallon to
  

12   deliver product on a dedicated DSD route to the retailer
  

13   stores, taking into account each store's distance from the
  

14   producing plant.  For the purpose of the DSD price quote, the
  

15   distance radius ranged from 0 to 25 miles from the producing
  

16   plant up to 351 to 400 miles from the producing plant in
  

17   sequential increments.  The RFP required bidders to use the
  

18   following criteria in order to determine the DSD cost per
  

19   gallon, spread over an average payload of 4,000 gallons per
  

20   trailer -- truck cost per mile (to include labor and asset
  

21   costs), four deliveries per week, per store, in a DSD, and a
  

22   diesel fuel rate based on actual diesel fuel costs for the
  

23   month of April of 2012.  Simply put, the structure of the RFP
  

24   DSD price criteria contemplated that the retailer's stores that
  

25   were closest to the producing plant would have a lower
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 1   delivered milk price than those stores that were further from
  

 2   the producing plant, due to the higher distribution costs that
  

 3   would be incurred by the more distant plant.
  

 4           However, despite the cost advantage built into the RFP
  

 5   to those producing plants that were located closer to the
  

 6   retailer stores, the more distant producing plants were awarded
  

 7   the business.  This result cannot credibly be explained by
  

 8   claiming that the producer-handler plants have more efficient
  

 9   plant operations that enable them to overcome the materially
  

10   higher distribution costs they incur for the business.  First,
  

11   because raw milk represents a substantial majority (over 70
  

12   percent) of the total costs of processing and packaging a
  

13   gallon of milk, any cost advantages in those areas of
  

14   operations that a producer-handler may have, would have a
  

15   minimal impact on the overall bid price.  It would not be
  

16   nearly sufficient to offset the substantial disadvantage in its
  

17   distribution costs.  Second, based on my industry knowledge and
  

18   familiarity with Dean Foods processing costs through its more
  

19   than 60 plant network, I know there is very little variability
  

20   between operations and costs associated with long production
  

21   runs of gallon and half gallon private label white milk, which
  

22   made up a substantial part of the RFP at issue.  Therefore, the
  

23   only reasonable conclusion is that the more distant
  

24   producer-handler plants were able to bid competitively with
  

25   their competitors who are closer to the retailer stores because
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 1   producer-handlers pay substantially less for the raw milk they
  

 2   purchase, and they use that substantial advantage to overcome a
  

 3   materially higher distribution cost.
  

 4           It is no secret that a milk processor's material cost
  

 5   to process and deliver private label Class 1 milk to a retail
  

 6   store include raw milk, processing and packaging, and
  

 7   distribution.  It is indisputable that a processor that incurs
  

 8   substantially higher distribution costs than its competitor
  

 9   must achieve a material advantage in either its raw milk
  

10   procurement or processing and packaging costs in order to
  

11   compete on price.  The RFP as an example only emphasizes this
  

12   point, because it required four deliveries, per week, per
  

13   store.  Therefore, considering the minimal impact on overall
  

14   price that can be attributed to the variability between
  

15   operations and costs associated with processing and packaging
  

16   gallon and half gallon private label white milk, the only
  

17   logical explanation for why a processor could offer a
  

18   competitive sale price to a store that is 241 miles away from
  

19   its producing plant compared to a competing processor's plant
  

20   that is only 13.8 miles away from the same store, is that the
  

21   more distant processor must have a significant advantage on its
  

22   raw milk cost that is used to offset a significantly higher
  

23   distribution cost.
  

24           Thank you for allowing me to testify.
  

25       JUDGE CLIFTON:  Would you re-read the last sentence?  I
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 1   know it is a long sentence and I'm sorry to make you do that,
  

 2   but I would like to you re-read it.
  

 3       MR. WILLIAMS:  Therefore, considering the minimal impact on
  

 4   overall price that can be attributed variability between
  

 5   operations and costs associated with processing and packaging
  

 6   gallon and half gallon private label white milk, the only
  

 7   logical explanation for why a processor could offer a
  

 8   competitive sale price to a store that is 241 miles away from
  

 9   its producing plant, compared to a competing processor's plant
  

10   that is only 13.8 miles away from the same store, is that the
  

11   more distant processor must have a significant advantage on its
  

12   raw milk cost that it uses to offset a significantly higher
  

13   distribution cost.
  

14       JUDGE CLIFTON:  Thank you.  Mr. English.
  

15       MR. ENGLISH:  Thank you, your Honor I think you captured
  

16   that one.
  

17   BY MR. ENGLISH:
  

18      Q.  Similarly, if you go back to page 3, in the middle of
  

19   the long paragraph that starts on that page with "however", in
  

20   the middle of the paragraph you have the sentence that starts
  

21   "second, based on my industry knowledge and familiarity", in
  

22   the next line down I think you may have said "processing costs
  

23   through its more than 60 plant network" if it reads "processing
  

24   costs throughout its more" would the word "throughout" be the
  

25   word you prefer to use?

6378



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1      A.  Throughout.
  

 2      Q.  Did you have any others, your Honor?  Okay.
  

 3       JUDGE CLIFTON:  I should have answered audibly, no.  Thank
  

 4   you.
  

 5       MR. ENGLISH:  I wasn't going to point that out, your Honor.
  

 6   BY MR. ENGLISH:
  

 7      Q.  So when you testify as a panel it's important that, I
  

 8   think, as you identify who is speaking, but I'm going to try,
  

 9   at least in my part, to identify, ask questions sequentially of
  

10   you so that we will know.
  

11          So I'm going to start with you, Mr. Williams, and ask a
  

12   few follow up questions.  But first, I want to is ask a little
  

13   more about you and your experience, since this is the first
  

14   time you have testified in this proceeding.  Where did you
  

15   start in business?
  

16      A.  I started with the Gallo Wine Company out of college.
  

17   I worked after the Gallo Wine Company with Pepsi Bottling
  

18   Group, which is a DSD delivery company for carbonated soft
  

19   drink beverages.  I was with them for nine years, I was with
  

20   Gallo for four.  From there I worked for a division of the
  

21   Coca Cola Company, Odwalla Juice, which was also a DSD delivery
  

22   business for the juice business, and was with them for five
  

23   years.  And now with Dean Foods for six.
  

24      Q.  Okay.  Could you spell for the record Odwalla?
  

25      A.  O-D-W-A-L-L-A.
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 1      Q.  And you have gotten a little bit ahead of me with this
  

 2   by using DSD, but I think we need to have what that is?
  

 3      A.  DSD is an acronym for Direct Store Delivery.
  

 4      Q.  As opposed to dock pick up?
  

 5      A.  As opposed to dock pick up or warehouse delivered.
  

 6      Q.  And what is your position with Dean Foods today?
  

 7      A.  I'm the Senior Vice President for the West Region.
  

 8      Q.  And as you say, you are responsible for the profit and
  

 9   loss for 16 fluid milk plants and two ice cream plants in the
  

10   Western United States, correct?
  

11      A.  Correct.
  

12      Q.  Another term that I think might need some explanation,
  

13   you used the phrase private label milk.  What is private label
  

14   milk?
  

15      A.  Private label milk is milk that is manufactured under a
  

16   retailer's own label.  So as an example, a customer has a label
  

17   that they want to manufacture and you put their own store name
  

18   on the label, store brand milk is another way to refer to it
  

19   as.
  

20      Q.  And that's distinguished from sort of a branded name?
  

21      A.  Branded milk, which is an associated with the dairy.
  

22      Q.  Okay.  And over on page 2, the bottom paragraph, when
  

23   you are discussing the distribution costs, given the fact that
  

24   the RFP required four deliveries per week, that how does that
  

25   impact those distribution costs, the requirement for four
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 1   deliveries per week?
  

 2      A.  Well, I think what it was designed to do was to
  

 3   identified very specific, it took the variability out of the
  

 4   way that a processor could cost the bid.  Everybody was on a
  

 5   level playing field.  It was a requirement to participate in
  

 6   the bid with the customer, and so it was requiring each store
  

 7   to receive four individual DSD deliveries per week to that
  

 8   individual store.
  

 9      Q.  So if you had to distribute 230 miles farther, you
  

10   would have to do that 230 miles, four times in a week?
  

11      A.  Correct.
  

12      Q.  Before I return to Mr. Blaufuss, is there anything you
  

13   would like to add to your statement?
  

14      A.  No.
  

15      Q.  So Mr. Blaufuss, your testimony is that on the
  

16   regulated cost advantage, the differences between the Class 1
  

17   and the quota price, correct?
  

18       MR. BLAUFUSS:  Correct.
  

19      Q.  In the earlier producer-handler decisions, did the
  

20   Department conclude that in traditional Federal Orders, the
  

21   advantage was the difference between the Class 1 and the blend?
  

22      A.  That's correct.
  

23      Q.  And so your testimony, in essence, is consistent with
  

24   that, with the difference being that because of the exempt
  

25   quota and the way it works, that the difference is actually a
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 1   little less, in that if you had a traditional federal blend for
  

 2   California without the quota, that difference would actually be
  

 3   larger, correct?
  

 4      A.  Correct.
  

 5      Q.  Okay.  Now, you have indicated that you have looked at
  

 6   the information that CDFA provided, and on page 5, the simple
  

 7   average of, I'm sorry, the total exempt pounds are 20,989,392,
  

 8   correct?
  

 9      A.  Correct.
  

10      Q.  So a simple average of the four plants would mean that
  

11   there exempt quota was something north of $5,000,000 -- I mean,
  

12   5,000,000 pounds, correct?
  

13      A.  Correct, for that month.
  

14      Q.  Okay.  And as you have indicated, the Secretary was
  

15   presented in the national hearing with respect to federal
  

16   regulation of producer-handlers, with what amounted to a soft
  

17   cap of 3 million pounds, correct?
  

18      A.  Correct.
  

19      Q.  How would that soft cap work, in your understanding?
  

20      A.  So basically, on a soft cap provision, you know, up
  

21   until 3 million pounds you would have an exemption.  Once you
  

22   go past that, so say for this example you have 5 million pounds
  

23   of route disposition in a month, you would be exempted on the
  

24   3 million but have to pay into the pool on the 2.
  

25      Q.  So, and the Secretary rejected that, correct?
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 1      A.  Correct.
  

 2      Q.  So in here, if you try to draw a parallel, the soft cap
  

 3   would have to be even higher, correct?
  

 4      A.  Correct.
  

 5      Q.  And one of the things I think that make it quickly very
  

 6   confusing here is, under the Federal Orders there are
  

 7   requirements of producer-handlers that they basically are all
  

 8   self-contained, correct?
  

 9      A.  Correct.  I think, our regulations Proposal 2 do allow
  

10   a certain amount of outside milk, but it is minimal.  I believe
  

11   in our proposal it is 150,000 pounds a month.
  

12      Q.  Which, again, matches up with existing Federal Orders,
  

13   correct?
  

14      A.  Correct.
  

15      Q.  To your knowledge, do any of the producer-distributors
  

16   in California qualify, leaving aside this question of exempt
  

17   quota, and leaving aside the 3 million pound cap, would they
  

18   qualify for producer-handler treatment under a traditional
  

19   Federal Order analysis?
  

20      A.  No.  Based on what I have been told, the California
  

21   market with respect to the current producer-distributors,
  

22   possibly all four, but at very least three, buy a level of milk
  

23   from outside their own system well above that 350,000 pound
  

24   threshold.
  

25      Q.  So even if the Cooperative proposal in 1, or your
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 1   proposal, Dairy Institute's Proposal in 2 is adopted, in order
  

 2   to move to some other level in what is yet to be shown to us
  

 3   for proposal language for Proposal 3, there would have to be a
  

 4   brand new category created, correct --
  

 5      A.  Correct.
  

 6      Q.  -- in Federal Orders?
  

 7      A.  Yeah.
  

 8      Q.  Before I turn to the exhibit, you indicated on the top
  

 9   of page 6 from your calculation, that it would appear that from
  

10   August 2015, approximately 24 percent of the total entire
  

11   Class 1 volume is represented by the four producer-distributors
  

12   under Exemption 70, correct?
  

13      A.  Correct.
  

14      Q.  So that would leave 76 percent for all other Class 1
  

15   processors in California, correct?
  

16      A.  That would be correct.
  

17      Q.  How many processors is that?  How many plants?
  

18      A.  So if I look at CDFA Exhibit AC, I believe it was
  

19   Exhibit 61, AC, there is 35 total Class 1 handlers as of
  

20   December 2014, and there were four Option 70 handlers at that
  

21   month as well.
  

22      Q.  So four Option 70 handlers have 24 percent, and 31 have
  

23   76 percent?
  

24      A.  That's how I interpret that.
  

25      Q.  Okay.  So let's turn to Exhibit 140.  So I know, I know
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 1   you discussed it in your testimony, but I think it is another
  

 2   thing people are reading your testimony and not necessarily
  

 3   looking at the exhibit, so I think it would be useful to run
  

 4   through just one example again, and you know, I don't, I'll let
  

 5   you pick which one.  I guess I would say pick a January so it's
  

 6   in a rational place, but if you want to pick January 2010,
  

 7   which is page 1 of Table 1, that's fine.
  

 8      A.  Yeah, I'll just pick January 2010 to make it easy, that
  

 9   way I'm not, again, being accused of cherry picking a number.
  

10   So January of 2010, and this is how the math works out.  So in
  

11   Column B is just the announced Southern California Class 1
  

12   price that gets announced by CDFA.  So in January of 2010, that
  

13   price was $18.49 a hundredweight.  Column C is just the
  

14   Northern California price, or Nor Cal as I have listed in the
  

15   title heading, and that's just again, the CDFA announced
  

16   Class 1 price, so that was $18.22 per hundredweight.  The
  

17   California quota price for January 2010 was $15.18 per
  

18   hundredweight.  And as I stated in my testimony, the difference
  

19   that, the advantage they enjoy is the difference between the
  

20   announced Class 1 price and that quota price, so making the
  

21   adjustment for both Nor Cal and So Cal, so first, in Column E
  

22   is the So Cal advantage, and that was $3.31 per hundredweight
  

23   for the month of January 2010.
  

24      Q.  For that you just subtracted Column D from B?
  

25      A.  Yes, B from D.
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 1      Q.  Okay.
  

 2      A.  And then for Column F it's --
  

 3       JUDGE CLIFTON:  I'm sorry, D from B?
  

 4       MR. BLAUFUSS:  B as in boy, from D as in dog.
  

 5       MR. ENGLISH:  No, I think it is the other way around,
  

 6   B minus D.
  

 7       MR. BLAUFUSS:  That's what I said.
  

 8       MR. ENGLISH:  Oh, all right.  Now I'm confused.
  

 9       JUDGE CLIFTON:  Try it one more time.
  

10       MR. BLAUFUSS:  So Column E is Column B as in boy -- or B as
  

11   in Blaufuss, whatever you want to say -- minus D as in dog.
  

12       JUDGE CLIFTON:  Good.  Thank you.
  

13       MR. ENGLISH:  All right.
  

14   BY MR. ENGLISH:
  

15      Q.  I apologize if I got confused.  So then Column F is the
  

16   same calculation for Northern California, taking C, as in cat,
  

17   minus D, as in dog?
  

18      A.  That is correct.
  

19      Q.  Okay.  So what is Column G and H, then?
  

20      A.  So G and H was just some simple math that I did, just
  

21   trying to put it on a per gallon basis, and the easiest to do
  

22   was just to do on a straight 3 and a half per fat basis, which
  

23   is what fluid milk is in California for whole.  So Column G is
  

24   just taking Column E, divided by the 11.6, which is the amount
  

25   of gallons you get in a hundredweight of milk, assuming that
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 1   you have a weight of 8.62 pounds per gallon.  So for January
  

 2   2010, that advantage on a per gallon basis for Southern
  

 3   California for the producer-handlers was 29 cents a gallon.
  

 4   And then moving to Column H, it is the same math just using
  

 5   Northern California prices, and we're looking at a 26 cent per
  

 6   gallon advantage.
  

 7      Q.  And part of why you did that is that even though your
  

 8   milk cost is based on hundredweight, when you sell it to
  

 9   customer, you sell it by a price per gallon, correct?
  

10      A.  Correct.
  

11      Q.  Just a couple more questions.  I note for a couple
  

12   months, and I just want to go through it to discuss it.  So for
  

13   instance, for February 2011 you actually have a price inversion
  

14   or a negative, so could you discuss that briefly and what
  

15   happens there?
  

16      A.  Yeah, maybe I'll talk big picture and then we'll get to
  

17   the interworking's of it.  But basically, the advantage is
  

18   greatest when the Class 1 is significantly higher than the
  

19   quota price.  And the quota price is going to be, it basically
  

20   developed or the way they set it, is a set price above the
  

21   total overbase for the entire market.  So it is based on the
  

22   total utilization in the California market.  Well, there are
  

23   some months, because dairy prices are announced at many
  

24   different time periods, so there could be significant price
  

25   movements in the market that impact different classes of milk
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 1   much differently from others.  So for example, Class 1 milk is
  

 2   announced no later than the 10th of the month prior to which it
  

 3   is effective.  So I don't know what the calendar was, I forget
  

 4   when the November price was announced, but the latest it would
  

 5   have been was October 10.  Whereas, if I'm looking at a 4a, 4b
  

 6   price, you are using, I believe it is the 26th of the month
  

 7   prior through the 25th of the current month.  So there's
  

 8   different time periods that can cause these prices to swing
  

 9   significantly.  And so when we have negative inversions like
  

10   this, what that basically means is the Class 1 price was
  

11   actually the low price in the pool, I believe that's what that
  

12   would show, and that's because under a rapid run up in certain
  

13   commodity prices that caused the blend to rise significantly
  

14   from the time you announced that Class 1 price.
  

15      Q.  Okay.  Nonetheless, the average for any year is
  

16   certainly going to still be significantly to the positive,
  

17   correct?
  

18      A.  Correct.  You look at the data, and I was kind of
  

19   looking at this while Matt was talking.  So I have January
  

20   2010, so we've got, call it five years and change, 1, 2, 3, 4,
  

21   5 and a half years.  For Southern California there was only two
  

22   months in which there was a negative, and for Nor Cal, I
  

23   believe there would have been three in which it would have been
  

24   negative.
  

25      Q.  All right.  Anything else that you would like to add?
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 1      A.  Well, I know the question will get asked, and maybe
  

 2   I'll preempt it and I'll provide a little detail.  So when I
  

 3   looked at the total percent of Class 1 volume, there was one
  

 4   additional piece of information that was not in AC.
  

 5          And a little background.  When CDFA entered the data
  

 6   for Exhibit 61, AC, I was highly surprised at the total level,
  

 7   looking at the top line, the total producer-handler Class 1
  

 8   pool utilization.  And I figured I was missing something in
  

 9   that total number, so I reached out to CDFA to figure out what
  

10   I was missing, and they said, yes, that number is correct,
  

11   that's the total volume.  And then I was doing the math, and
  

12   that number, just adding the exempt pounds to the total pounds
  

13   here listed, basically I was getting a number that was roughly
  

14   26 percent of the Class 1 utilization.  And I thought that was
  

15   high, and I asked them, is that reflective?  And they provided
  

16   the number, because the one piece I was missing was the milk
  

17   from out-of-state.  And so the one piece that was missing was
  

18   the 29,756,864 pounds of out-of-state.  So to get an accurate
  

19   reflection, of taking out-of-state, total milk pooled, exempt
  

20   pounds, and putting it on a like basis, that's what led me to
  

21   the 24 percent.  Because I didn't want to have an apples to
  

22   oranges and say they are 26 percent when they are really not.
  

23   I tried to be as accurate as possible.  And that's, that data,
  

24   that 29 million pounds, is not in their data set, but CDFA did
  

25   provide it.
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 1       JUDGE CLIFTON:  So tell me again how much milk you
  

 2   attribute to milk from out-of-state?
  

 3       MR. BLAUFUSS:  For the month of August it was 29,756,864.
  

 4       JUDGE CLIFTON:  Okay.  Let me read it back to you,
  

 5   29,756,864.
  

 6       MR. BLAUFUSS:  Correct.
  

 7       JUDGE CLIFTON:  And that was for the month of August of
  

 8   2015?
  

 9       MR. BLAUFUSS:  Correct.
  

10       MR. ENGLISH:  And that's the total out-of-state Class 1
  

11   pounds, correct?
  

12       MR. BLAUFUSS:  Correct.  And that's total of Class 1
  

13   pounds, that's not pounds potentially that you are bringing in
  

14   to go into a producer-handler plant, that's all Class 1 pounds.
  

15       MR. ENGLISH:  Okay.  Your Honor, I have no further
  

16   questions.  I move admission of Exhibit 139, 140, and 141.
  

17       JUDGE CLIFTON:  Let me start with Exhibit 140.
  

18       MR. ENGLISH:  140 or 139?
  

19       JUDGE CLIFTON:  139, thank you.  139.  Does anyone wish to
  

20   question Mr. Blaufuss before determining whether you have any
  

21   objections?  No one.  And let me ask now, with regard to 140,
  

22   does anyone wish to question Mr. Blaufuss before you determine
  

23   whether you have objections?  No.  With respect to Exhibit 139,
  

24   are there any objections to it being admitted into evidence?
  

25   There are none.  Exhibit 139 is admitted into evidence.
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 1            (Thereafter, Exhibit 139, was
  

 2            received into evidence.)
  

 3       JUDGE CLIFTON:  With regard to Exhibit 140, are there any
  

 4   objections to it being admitted into evidence?  There are none.
  

 5   Exhibit 140 is admitted into evidence.
  

 6            (Thereafter, Exhibit 140, was
  

 7            received into evidence.)
  

 8       JUDGE CLIFTON:  With regard to Exhibit 141, does anyone
  

 9   wish to question Mr. Williams before determining whether you
  

10   have any objections?  No one.  Are there any objections to the
  

11   admission into evidence of Exhibit 141?  There are none.
  

12   Exhibit 141 is admitted into evidence.
  

13            (Thereafter, Exhibit 141, was
  

14            received into evidence.)
  

15       MR. ENGLISH:  Your Honor, if I may have a brief word with
  

16   my client, I just want to make sure I didn't miss something.
  

17       JUDGE CLIFTON:  Certainly.
  

18       MR. ENGLISH:  So far, gentlemen, you have spoken about the
  

19   impact of this on your operations or other Class 1 handlers,
  

20   but what is the implication of that for producers that are not
  

21   producer-distributors in the Order?
  

22       MR. BLAUFUSS:  Yeah, so Dean Foods in the State of
  

23   California is obviously majority cooperative supplied, so
  

24   that's where we receive our milk.  So lost sales to us, you
  

25   know, ipso facto, means a loss of sales to our suppliers as
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 1   well.  So that has a direct impact on producers in the State of
  

 2   California.  And if you look at just the exempt pounds as well,
  

 3   I'm just talking from the blend perspective, so again, I
  

 4   mentioned some commentary around, you know, USDA decisions
  

 5   around the fact that it lowers the blend price, because you are
  

 6   not contributing those Class 1 dollars to the pool, which
  

 7   typically is the highest value, it also impacts producers.
  

 8       MR. ENGLISH:  And now to be fair, that's also true about
  

 9   the Class 1 pounds coming from out-of-state, correct?
  

10       MR. BLAUFUSS:  That's correct.
  

11       MR. ENGLISH:  I think I may have asked you this in a prior
  

12   piece of testimony, but I may have forgotten.  Are you buying
  

13   any milk from out-of-state?
  

14       MR. BLAUFUSS:  For our California plants, no.
  

15       MR. ENGLISH:  Okay.
  

16       MR. BLAUFUSS:  Not that I'm aware of.
  

17       MR. ENGLISH:  Gentlemen, again, I think, when you are asked
  

18   questions, depending on how they are asked, if you are jumping
  

19   around, please make sure you identify who is responding.  But
  

20   it will depend obviously on examination.  Thank you.  They are
  

21   available for further examination.
  

22       JUDGE CLIFTON:  Who would like to go first with questions
  

23   for Mr. Williams and Mr. Blaufuss?  Mr. Beshore, thank you.
  

24                        CROSS-EXAMINATION
  

25   BY MR. BESHORE:
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 1      Q.  I'll be first and I'll be short.  I just have one
  

 2   question for each of you, or one area for each of you.
  

 3   Marvin Beshore.
  

 4           So, Mr. Blaufuss, the out-of-state pounds for August
  

 5   was, you know, was something I noted.  So what do you
  

 6   understand those pounds to represent?  Did you get that
  

 7   information from Mr. Shippelhoute?
  

 8       MR. BLAUFUSS:  Yes.
  

 9      Q.  Okay.  So what do you understand those pounds to
  

10   represent exactly?
  

11      A.  It was ascribed to me it was the total Class 1 pounds
  

12   from out-of-state.
  

13      Q.  Okay.  So just so I understand.  If a hundredweight of
  

14   milk comes in from out-of-state to a plant in California, and
  

15   it has 80 percent Class 1 utilization at that plant, let's say,
  

16   okay?  How -- what amount of that hundred pounds that was
  

17   delivered into that plant would be shown in this, would be
  

18   included in this 29 million pounds?  I'm assuming it would be
  

19   80 pounds, but is that your understanding also?
  

20      A.  I'm assuming they have the ability of knowing where
  

21   those pounds are going, so I would assume if they are
  

22   attributing to a Class 1 that is it is going into a Class 1
  

23   package, or it is being used in a Class 1 purpose, and they are
  

24   not going to bring in milk say it is Class 1 and have it be a
  

25   different class, I don't think.
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 1      Q.  Well, I mean, when the milk comes into the plant it
  

 2   gets commingled with all the other milk that's there and all
  

 3   the other uses at that plant for the month, it has to be, you
  

 4   know, assigned or classified in some way, right?  I mean,
  

 5   that's the way --
  

 6      A.  Correct.
  

 7      Q.  -- that's the way pooling and pricing works?
  

 8      A.  Correct.
  

 9      Q.  And so there's been testimony that that out-of-state
  

10   milk gets the "plant blend" or supposedly, supposedly at least
  

11   gets the "plant blend".  You have heard that?
  

12      A.  I have heard that.  But we're not, you know, like I
  

13   said, in our milk supply maps, we are California produced,
  

14   processed, and sold, and so I don't know exactly how that
  

15   works.  But yes, that's been testified to.
  

16      Q.  Okay.  Would your understanding of plant blend mean the
  

17   plant utilization on a pro rata basis, Class 1, Class 2,
  

18   Class 3, Class 4, whatever it is?
  

19      A.  Correct.
  

20      Q.  Okay.  So I know there is data, I don't know the
  

21   exhibit, there's data from CDFA, and their exhibit on total
  

22   volume of out-of-state bulk milk coming into California.  You
  

23   have seen that?
  

24      A.  I believe I have.
  

25      Q.  Okay.
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 1      A.  I didn't -- because a lot of that data they put it in
  

 2   the skim equivalent, so I didn't spend much time looking at
  

 3   what those numbers were, but I believe that was a data set.
  

 4      Q.  Okay.  Okay.  So assuming that data is there, this
  

 5   total Class 1 pounds would be a subset of that data, assuming
  

 6   it is there for August 2015?
  

 7      A.  I would believe so.  The only caveat would, I don't
  

 8   have the data set that you are referencing in front of me.
  

 9      Q.  I don't have it in front of me either.
  

10      A.  So if I remember correctly, they did do some, it was
  

11   bulk condensed, it was bulk cream, they also did some of that.
  

12   I don't know if that's the same data set you are talking.
  

13      Q.  I was talking just bulk milk coming in.  I don't know
  

14   if there was bulk cream or condensed coming in, I was talking
  

15   bulk milk coming in.
  

16      A.  I would imagine, yes, this would be a subset of the
  

17   bulk milk coming in.
  

18      Q.  Okay.  And then I have a question for Mr. Williams.
  

19           On page 3, of Exhibit 141, in the middle of the full
  

20   paragraph, at the top, or slightly below the middle.  The
  

21   sentence that begins "second".  Do you see that?
  

22       MR. WILLIAMS:  Uh-huh.
  

23      Q.  "Based on my industry knowledge and familiarity with
  

24   Dean Foods' processing costs throughout its 60 plant network, I
  

25   know there is very little variability between operations in
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 1   costs associated with long production runs of gallon and half
  

 2   gallon of private label white milk which made up a substantial
  

 3   part of the RFP at issue."
  

 4          I just want to ask you a couple of questions about that
  

 5   sentence.  The 60 plant network, geographically where are those
  

 6   plants?
  

 7       MR. WILLIAMS:  The country.
  

 8      Q.  The entire country?
  

 9      A.  Yes.
  

10      Q.  So you are talking about all of Dean's plants there,
  

11   Dean Foods plants?
  

12      A.  Correct.
  

13      Q.  Okay.  And when you talk about costs associated with,
  

14   with these production runs, can you just give me a, give me a
  

15   hit list, checklist of what costs you are talking about there?
  

16   Are they like, electricity, etcetera?
  

17      A.  Yeah, it's the cost -- it's the cost to actually
  

18   convert a gallon of milk through the plant, into a bottle.  And
  

19   so that activity, right?  If you think about manufacturing
  

20   gallons of private label white milk, long runs, that activity
  

21   cost is, there's very little variability in a plant attached to
  

22   that specific activity.  Right?
  

23      Q.  Okay.
  

24      A.  And what I'm trying to point out is that there is,
  

25   whether or not you are at a plant that has a lot of complexity
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 1   and has a lot of skews in it and does a lot of different
  

 2   things, or a plant that is less complex and does less things,
  

 3   when you assign cost specific to that activity, which is
  

 4   manufacturing a gallon of private label white milk, which is
  

 5   very long runs, very efficient, that variability between plants
  

 6   in terms of cost, which includes electricity, labor, overhead,
  

 7   that variability is not material enough to create a significant
  

 8   cost advantage.
  

 9      Q.  Okay.  Thank you.  I think I have it.  Thank you very
  

10   much.  Appreciate it.
  

11       JUDGE CLIFTON:  Who next has questions for either or both
  

12   of the panel members?  Ms. Hancock?
  

13                        CROSS-EXAMINATION
  

14   BY MS. HANCOCK:
  

15      Q.  Good morning.  Nicole Hancock for the California
  

16   Producer Handlers Association and Ponderosa Dairy.  I forgot
  

17   one thing hold on one second.
  

18          Do you guys have a calculator up there?
  

19       MR. WILLIAMS:  No.
  

20       MS. HANCOCK:  Do you have a phone with a calculator on it?
  

21       MR. WILLIAMS:  No.
  

22       MS. HANCOCK:  Well --
  

23       MR. BLAUFUSS:  I listened to rules on Day 1 where we were
  

24   told not to bring our phones to the stand.
  

25       MS. HANCOCK:  Well, does anyone want to volunteer up a
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 1   phone or a calculator for the witnesses?
  

 2       MR. ENGLISH:  Excuse me, before we go down that road, I'm
  

 3   going to remind everybody that the last time we did this
  

 4   exercise it resulted in a complete disaster.  So if we are
  

 5   going to start doing calculations, we may have to take a break
  

 6   and come back, so I want to note that I remain disinclined to
  

 7   have witnesses do calculations on the stand, and I'm not going
  

 8   to -- and one of the problems is phones.  And I think most of
  

 9   these people nowadays use computers and Excel spreadsheets, and
  

10   I think very clearly what happened in the issue with
  

11   Mr. Beshore and Dr. Schiek, both of whom who know how to do
  

12   math, was the use a phone calculator.  That was truly a
  

13   disaster.
  

14       JUDGE CLIFTON:  Now, as a person who relies on my phone
  

15   calculator, I would like to point out that you're correct,
  

16   Mr. English, in your concern about where the decimal place
  

17   goes, because that was the issue then, and that can be very
  

18   tricky.  I don't reject the idea of calculations being done by
  

19   a witness, particularly when we have a whole room full of
  

20   people who can provide corrections through their questioning,
  

21   if needed.  So I'll hear the question, your objection is noted,
  

22   Mr. English.  I'm likely to allow witnesses on the witness
  

23   stand to do calculations, so we'll see how difficult this would
  

24   be.
  

25       MS. HANCOCK:  I will note that the disaster that happened
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 1   was not my calculation, and this witness has provided
  

 2   calculations, and I guess I just want to verify that they are
  

 3   accurate.  So I guess we're stuck in a pickle, if anybody has a
  

 4   calculator that the witnesses could use, I would appreciate it,
  

 5   or a phone.  Or perhaps we can take a break and locate one.
  

 6       JUDGE CLIFTON:  Why don't you ask your question first, and
  

 7   you know, your question may be, "would you agree with me that",
  

 8   and then you do the math, and if their answer is, "I can't do
  

 9   that from up here", then we'll deal with that.
  

10       MS. HANCOCK:  Okay.  Let's do that.
  

11   BY MS. HANCOCK:
  

12      Q.  Do you have, Mr. Blaufuss, do you have Exhibit 61,
  

13   Table AC with you?
  

14       MR. BLAUFUSS:  I do.  I do.
  

15      Q.  Okay.  And let's see, I am, I guess cross-referencing
  

16   to what I understand is your calculation in Exhibit 139, your
  

17   prepared testimony.  And on, and --
  

18       JUDGE CLIFTON:  And Ms. Hancock, I'm sorry to interrupt,
  

19   but what other exhibit do we need in front of us?
  

20       MS. HANCOCK:  Exhibit 61, AC.
  

21       JUDGE CLIFTON:  61, AC, okay.  Good.
  

22       MS. HANCOCK:  And this was the CDFA's table that included
  

23   some information on producer-handlers exempt quota.  And I want
  

24   to make sure I understand how you are factoring your numbers in
  

25   your testimony.
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 1   BY MS. HANCOCK:
  

 2      Q.  So am I correct when you calculate the 24 percent, tell
  

 3   me in Exhibit 61, AC, what numbers you were using to calculate
  

 4   that?
  

 5       MR. BLAUFUSS:  Okay.  So we'll start at the top line.  So
  

 6   the 99,557,362 pounds is the total pounds, that does not
  

 7   include for producer-handlers, it does not include their exempt
  

 8   quota, but it could include milk from outside the state.
  

 9      Q.  If the producer-handlers purchased milk from outside
  

10   the state it could be factored into that number, is that what
  

11   you are saying?
  

12      A.  That is correct.
  

13      Q.  And so you use that number as your baseline number, and
  

14   then what other numbers did you use to calculate your
  

15   percentage?
  

16      A.  The 20,989,392, which is the exempt pounds for Class 1
  

17   utilization.
  

18      Q.  So am I correct then, that you took the 20 million
  

19   number and divided it by the 99 million number?
  

20      A.  That's incorrect.
  

21      Q.  You took the $99 million number and divided it?
  

22      A.  No, I took the 99 million number, plus the 20 million
  

23   number, because the 99 does not include their exempt pounds.
  

24      Q.  Okay.
  

25      A.  So call it roughly 120 million.

6400



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1      Q.  And then you divided it by the 20 million?
  

 2      A.  No.
  

 3      Q.  What did you do then?
  

 4      A.  So -- do you just want me to run through the formula
  

 5   without the details?  We can do that.
  

 6      Q.  Yeah, that would be great.
  

 7      A.  So 120 million pounds roughly, which includes the total
  

 8   pool utilization plus their exempt pounds, that came to 120
  

 9   million pounds.  I then -- so that's how much both exempt and
  

10   non-exempt, that is the producer-handler volume for the month
  

11   of August, so it's 120 million pounds.  So if we look at AC,
  

12   61, the total pooled Class 1 utilization was roughly
  

13   452 million pounds.  So in order to get the total Class 1
  

14   pounds, I then had to add the 20 million pounds, which is
  

15   exempt and not included in that 452, so call it 472.  I then
  

16   added the 29 million pounds roughly, from outside the state of
  

17   California, which is what gave me the 503 number.  So I'm
  

18   dividing the 120 million by the 503 million, which comes to
  

19   roughly 24.  If I remember correctly in my head, it came to
  

20   roughly 23.8 percent, if you want to add another decimal.
  

21      Q.  Okay.  So your 24 percent calculation is the amount of
  

22   Class 1 production that the producers have that, in the State
  

23   of California.  Is that essentially what you are calculating?
  

24      A.  It would be their sales volume.
  

25      Q.  Their sales volume.  Do you know what the percent --
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 1       JUDGE CLIFTON:  Now, you said the producers, you are
  

 2   talking about the producer-handlers?
  

 3       MS. HANCOCK:  I'm sorry, I meant to say the
  

 4   producer-handlers.
  

 5   BY MS. HANCOCK:
  

 6      Q.  So it is 24 percent is the sales volumes, which is
  

 7   really the plant sales, right?
  

 8       MR. BLAUFUSS:  It would be the four producer-handlers,
  

 9   that's their total sales volume for the month, on a total
  

10   percentage of the pool.
  

11      Q.  Their plant sales, right?
  

12      A.  Sure.
  

13      Q.  Because your farm doesn't sell finished product, right?
  

14      A.  Correct.  It's the four individual producer-handlers
  

15   and their plants, that's their total sales.
  

16      Q.  I'm not trying to trick you, I just want to make sure
  

17   I'm clear.
  

18      A.  I'm sure you are not.  I was just trying to think
  

19   through that.  I was a little confused.  We're good.
  

20      Q.  Okay.  So the answer is yes, it's the plant sales?
  

21      A.  Correct.
  

22      Q.  Okay.  And what percentage of the Class 1 sales does
  

23   Dean Foods make up in California?
  

24      A.  I don't know.
  

25      Q.  Do you know how many millions of pounds of Class 1 milk
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 1   Dean Foods sells in California?
  

 2      A.  I do not.
  

 3      Q.  Mr. Williams, how about you, do you know?
  

 4       MR. WILLIAMS:  I know that the gallons that I could share,
  

 5   but we could obviously do the math that calculated the pounds.
  

 6   I'm happy to share a range in terms of our gallons.
  

 7      Q.  Let's do that.
  

 8       MR. WILLIAMS:  And I'm going to refer to private label
  

 9   white milk only, Class 1 private label white milk, which is
  

10   what I think we're here to talk about today.  We do between 135
  

11   and 145 million gallons of private label white milk in the
  

12   State of California.
  

13      Q.  So 135 to 145 million gallons of private label white
  

14   milk?
  

15      A.  Yes.
  

16      Q.  And what does that convert to -- you said you could do
  

17   the math to convert --
  

18      A.  I don't have a calculator in front of me.
  

19      Q.  So if I give you a calculator, could you convert it?
  

20       JUDGE CLIFTON:  Don't do that, just tell us how you would
  

21   convert it and then we can do that.
  

22       MR. WILLIAMS:  You would take the, you convert, obviously,
  

23   the gallons per pound to a per hundredweight to get the pounds
  

24   of the volume.  So you take what, again, a finished gallon is,
  

25   you get 11.6 finished gallons.  All right.
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 1       MR. BLAUFUSS:  So basically we have 135 -- you said 135 to
  

 2   140 million, a gallon of milk weighs, in California can range
  

 3   because of the fortification, but let's say whole milk weighs
  

 4   8.62 pounds.  So you take the gallons, times the pounds, and
  

 5   that gives you your total pounds.  So it would 135 -- let's use
  

 6   whole milk, let's say it is all whole milk, 135 to 140 million
  

 7   gallons, times 8.62, and that gives you the pounds.
  

 8       MS. HANCOCK:  Times 8.62?
  

 9       MR. BLAUFUSS:  Time 8.62.
  

10       MS. HANCOCK:  8.62.  And that will give me the pounds?
  

11       JUDGE CLIFTON:  Now, let's go back to Mr. Williams.  When
  

12   you said, Mr. Williams, private label white milk, were you,
  

13   were you, is that all of the Class 1 milk or is that --
  

14       MR. WILLIAMS:  That is not, and I'm not comfortable with
  

15   sharing our total Class 1, that's private, our total
  

16   utilization of Class 1 milk.  That is not all of our, that is
  

17   not all of our utilization of Class 1 milk.  We have other
  

18   Class 1 milk that we also manufacture that's not included in
  

19   that number.
  

20       JUDGE CLIFTON:  All right.
  

21   BY MS. HANCOCK:
  

22      Q.  Can you tell us what percentage of your total Class 1
  

23   utilization is this private label white milk?
  

24       MR. WILLIAMS:  It is approximately 50 percent.
  

25      Q.  Okay.  So if I double the number --
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 1      A.  No, that's of our total manufactured volume before,
  

 2   that's not -- that's -- that's 50 percent of our total
  

 3   manufactured volume, yes, of Class 1 milk.
  

 4      Q.  So help me understand how it --
  

 5      A.  So private label white milk represents about 50 percent
  

 6   of our total manufactured volume that we have in our plants,
  

 7   which includes other things besides white milk, it includes
  

 8   obviously, byproducts, it includes juice, drinks.  But of our
  

 9   total manufactured volume in our fluid milk plants, milk is 50
  

10   percent, or private label white milk is 50 percent of that
  

11   total volume.
  

12      Q.  Okay.  So let's try it this way.  So when we're looking
  

13   at Exhibit 61, Table AC, and let's even add in the out-of-state
  

14   milk, so we're at 503 million pounds of milk for the total
  

15   Class 1 pool.  Do you see that?  That was based on
  

16   Mr. Blaufuss' calculations?
  

17       MR. BLAUFUSS:  For the month of August, yes.
  

18      Q.  For the month of August 2015, right?
  

19       MR. BLAUFUSS:  Correct.
  

20      Q.  So can you tell me what percentage of the total pool
  

21   Class 1 utilization is Dean Foods?
  

22       MR. BLAUFUSS:  I can't.
  

23      Q.  Is it more than the producer-handlers?
  

24       MR. BLAUFUSS:  I honestly don't know the data.  I can't say
  

25   one way or the other.  I truly don't have sales volumes for

6405



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1   California, that I see.
  

 2      Q.  Mr. Williams?
  

 3       MR. WILLIAMS:  No, I don't have the data here in front of
  

 4   me, no.
  

 5      Q.  Okay.  Even though you don't have the data in front of
  

 6   you, based on your knowledge and your experience in California,
  

 7   do you know if it is more or less than what the
  

 8   producer-handler has of the Class 1 pool?
  

 9      A.  I mean, I would, I could assume that it would be more
  

10   based off of our scope and geographic reach.
  

11      Q.  It's considerably more, isn't it?
  

12      A.  I don't know how you are defining considerably, but it
  

13   would obviously be -- I'm not exactly sure what their customer
  

14   base is is compared to ours, but I would assume that it is
  

15   more.
  

16      Q.  Would you characterize it as significantly more?
  

17      A.  I'm not sure how you are defining significantly, so --
  

18      Q.  Well, is it, let's say, if the producer-handlers, the
  

19   four of them combined represents 24 percent of the Class 1
  

20   utilization pool for California, would Dean Foods make up 40
  

21   percent at least, in your view?
  

22      A.  Well, again, there's other processors in the state that
  

23   I'm not familiar with what their volume is, obviously, the
  

24   verticals, such as, you know, the Safeway-owned plants, the
  

25   Ralph's-owned plants, the Kroeger-owned plants, so I'm not sure
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 1   what their make up of volume is, so I don't know that if we're
  

 2   24 percent and we are more than that, what the other ones are
  

 3   to say if it is significant or not.
  

 4      Q.  Okay.  And but it is your responsibility to manage the
  

 5   profit and loss statements for Dean Foods for this Western
  

 6   Region?
  

 7      A.  Uh-huh.
  

 8      Q.  Is that a yes?
  

 9      A.  Yes.
  

10      Q.  And does that include California?
  

11      A.  Yes.
  

12      Q.  Okay.  So as the person who is responsible for the
  

13   P&L's, as you sit here today, you are not sure what percentage
  

14   of the California pool the Class 1 utilization that you
  

15   comprise?
  

16      A.  Relative to the, to what, I mean, I am -- not of the
  

17   Class 1 milk that's utilized, no.
  

18      Q.  Okay.  Can you tell me, how does Dean Foods compare in
  

19   the Class 1 markets to other competitors?
  

20      A.  How are you defining competitors?
  

21      Q.  Well, anybody else who sells, that sells your same
  

22   Class 1 products?
  

23      A.  How do we compare from what perspective?
  

24      Q.  Is Dean Foods the largest Class 1 or fluid milk
  

25   sales --
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 1      A.  In the country?  In the country?  No, we're not.
  

 2      Q.  In California?
  

 3      A.  I don't know what the make up is of the volume of the
  

 4   rest of the market to know if we are the largest or not.
  

 5      Q.  Do you consider yourself the leading food and beverage
  

 6   company and the largest processor and direct to store
  

 7   distributor of fluid milk in the country?
  

 8      A.  I mean, if -- are you reading a statement from our
  

 9   website?
  

10      Q.  I'm reading a statement that's on every prospectus,
  

11   every piece of literature, every marketing advertisement that I
  

12   have seen from Dean Foods.
  

13      A.  Okay.
  

14      Q.  Are you familiar with that statement?
  

15      A.  Yes, I am.
  

16      Q.  Okay.  And so you would agree with me that Dean Foods
  

17   is the leading food and beverage company, and the largest
  

18   processor, and direct to store distributor of fluid milk and
  

19   other dairy, and dairy case products in the whole United
  

20   States?
  

21      A.  I would like to see your statement that you are reading
  

22   from.  I'm not familiar with the exact statement that you are
  

23   reading and I -- but we are, I mean, we are a significant
  

24   player in the market and have a large share of the category of
  

25   the process of milk, of milk in California, as well as rest of
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 1   the country.  But not, we are not -- we don't have the leading
  

 2   share with in the entire country.
  

 3      Q.  Okay.  Okay.  And you're headquartered in Dallas,
  

 4   Texas?
  

 5      A.  Yes.
  

 6      Q.  And can you tell me what the brands are that you
  

 7   distribute in California?
  

 8      A.  In terms of fluid milk or --
  

 9      Q.  In terms of fluid milk?
  

10      A.  So we, obviously, sell our own brands and we're
  

11   regional dairy brands, as well as we manufacture private label
  

12   milk, if we're referring to milk only, Class 1 milk.
  

13      Q.  And what are the names of those brands?
  

14      A.  Alta Dena with Berkeley Farms as the brands that we
  

15   sell.  Swiss, as well as a recent campaign to add the Dairy
  

16   Pure label to our Alta Dena and to our Berkeley Farms label.
  

17      Q.  So, kind --
  

18      A.  As well as other control brands that we sell as well.
  

19      Q.  And what do you mean by control brands?
  

20      A.  So secondary labels such as Foremost is another label
  

21   that we sell.
  

22      Q.  Country Fresh?
  

23      A.  No, not in California.
  

24      Q.  Okay.  In other areas outside of California?
  

25      A.  We do sell a label Country Fresh outside of California.
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 1      Q.  Garelick Farms?
  

 2      A.  Outside of California, yes.
  

 3      Q.  Not in California?
  

 4      A.  No.
  

 5      Q.  Land O'Lakes?
  

 6      A.  Not in California.
  

 7      Q.  Okay.  And you just license the Land O'Lakes brand name
  

 8   to sell outside of California?
  

 9      A.  We do, for certain categories.
  

10      Q.  Lehigh Valley Dairy Farms?
  

11      A.  Yes.
  

12      Q.  In California?
  

13      A.  No.
  

14      Q.  Mayfield?
  

15      A.  Not in California.
  

16      Q.  McArthur?
  

17      A.  Not in California.
  

18      Q.  But yes on all of these to outside of California?
  

19       JUDGE CLIFTON:  On all of these, what do you mean by that?
  

20       MS. HANCOCK:  All of the brands that I have listed that you
  

21   said are not in California.
  

22       MR. WILLIAMS:  Those are brands that are Dean Foods brands,
  

23   but not in sold in California.
  

24   BY MS. HANCOCK:
  

25      Q.  Meadowgold?
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 1      A.  Not in California.
  

 2      Q.  But other outside of California?
  

 3      A.  Yes.
  

 4      Q.  Oak Farms?
  

 5      A.  Yes and no.  So yes to your first question, we sell it;
  

 6   no, we don't sell it in California.
  

 7      Q.  Okay.  Pet?
  

 8      A.  Yes.
  

 9      Q.  In California?
  

10      A.  No.
  

11      Q.  Okay.  TG Lee?
  

12      A.  Yes and no.  Would you like me to answer them that way
  

13   as you go through them?
  

14      Q.  Well, yes, in California?
  

15      A.  Yes, we sell them, no, not in California.
  

16      Q.  Tuscan?
  

17      A.  Yes, we have the brand, not in California.
  

18      Q.  Okay.  And any other brands that you can think of that
  

19   I didn't mention?
  

20      A.  Not for the sake of this, no.
  

21      Q.  And Dean Foods sells and distributes processed milk in
  

22   all of the states in the United States?
  

23      A.  No, we do not.
  

24      Q.  Which, can you tell me what your distribution
  

25   territories are?
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 1      A.  I can speak on behalf of the West Region.  So we have
  

 2   processing in, and we sell to all states except for Oregon,
  

 3   Washington, and we have small business in Arizona.
  

 4       JUDGE CLIFTON:  If I could interrupt.  One of the labels
  

 5   that you mentioned that Dean uses within California is Dairy
  

 6   Pure?  How is that spelled?
  

 7       MR. WILLIAMS:  D-A-I-R-Y, P-U-R-E.
  

 8       JUDGE CLIFTON:  And it's two different words or all
  

 9   together
  

10       MR. WILLIAMS:  Yes.
  

11       JUDGE CLIFTON:  All right.  And then, from you,
  

12   Ms. Hancock, I would like spellings of the labels that you
  

13   asked him about that we don't already are have in the record.
  

14   Garelick Farms, how is that spelled?
  

15       MS. HANCOCK:  Garelick Farms, G-A-R-E-L-I-C-K.
  

16       JUDGE CLIFTON:  And Lehigh Valley, how is that spelled?
  

17       MS. HANCOCK:  L-E-H-I-G-H.
  

18       JUDGE CLIFTON:  Is that all one word?
  

19       MS. HANCOCK:  Lehigh is, yes.
  

20       JUDGE CLIFTON:  And no capital H?
  

21       MS. HANCOCK:  Not that I'm looking at, but they would know
  

22   better than I.
  

23       JUDGE CLIFTON:  Are you looking from a website?
  

24       MS. HANCOCK:  I'm looking from my notes.
  

25       JUDGE CLIFTON:  Oh, okay.  Then you may not know how to the
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 1   spell the things that you have got; is that right?
  

 2       MS. HANCOCK:  That's fair.
  

 3       JUDGE CLIFTON:  So we should just put them down like we
  

 4   heard them?
  

 5       MS. HANCOCK:  Well, they are their brands so I'm sure they
  

 6   can tell us.
  

 7       MR. BLAUFUSS:  Which brand are you talking about?
  

 8       JUDGE CLIFTON:  All right.  Lehigh Valley.
  

 9       MR. BLAUFUSS:  L-E-H-I-G-H.
  

10       JUDGE CLIFTON:  All right.  And no capital H?
  

11       MR. BLAUFUSS:  No.
  

12       JUDGE CLIFTON:  All right.  And what was the next one you
  

13   said after that, Ms. Hancock?
  

14       MR. HANCOCK:  Mayfield.
  

15       JUDGE CLIFTON:  All right.  And how is that spelled,
  

16   Mr. Williams?
  

17       MR. WILLIAMS:  M-A-Y-F-I-E-L-D.
  

18       JUDGE CLIFTON:  All right.  And I believe the next one was
  

19   McArthur; is that correct?
  

20       MS. HANCOCK:  Yes.
  

21       MR. WILLIAMS:  M-c, A-R-T-H-U-R.
  

22       JUDGE CLIFTON:  All right.  Was the next one Meadowgold?
  

23       MR. WILLIAMS:  M-E-A-D-O-W-G-O-L-D.
  

24       JUDGE CLIFTON:  Ms. Hancock, was the next one Oak Farms?
  

25       MS. HANCOCK:  Yes.
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 1       JUDGE CLIFTON:  Is that two different words?
  

 2       MS. HANCOCK:  Two words.
  

 3       JUDGE CLIFTON:  Okay.  And the next one was Pet; is that
  

 4   correct, Ms. Hancock?  Is that just P-E-T?
  

 5       MR. WILLIAMS:  Yes.
  

 6       JUDGE CLIFTON:  All right.  And the next one, was that
  

 7   TG Lee?
  

 8       MS. HANCOCK:  That's correct.
  

 9       JUDGE CLIFTON:  And how is that spelled?
  

10       MR. WILLIAMS:  TG, a new word, L-E-E.
  

11       JUDGE CLIFTON:  All right.  And was the next one Tuscan,
  

12   Ms. Hancock?
  

13       MS. HANCOCK:  Yes.
  

14       MR. WILLIAMS:  T-U-S-C-A-N
  

15       JUDGE CLIFTON:  All right.  And what was the next one,
  

16   Ms. Hancock?
  

17       MS. HANCOCK:  I don't know.  I don't have anything after
  

18   that.
  

19       JUDGE CLIFTON:  Okay, thank you.  Thank you both.
  

20       MR. HILL:  Your Honor?
  

21       JUDGE CLIFTON:  Mr. Hill?  And you don't have a mic.
  

22       MR. HILL:  This is Brian Hill.  We might be need a small
  

23   break at this point.  It's been about an hour and 45 minutes
  

24   and I would like to have a break for the court reporter and for
  

25   myself.
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 1       JUDGE CLIFTON:  Good man.  Thank you, Mr. Hill.  I think
  

 2   this is a good time to take a break.  It's nearly 10:50, so
  

 3   please be back and ready to go at 11:05.
  

 4       (Whereupon, a break was taken.)
  

 5       JUDGE CLIFTON:  We're back on record at 11:06, now it's
  

 6   11:07.  Ms. Hancock, you were right there at the podium, I
  

 7   guess you are getting another document.
  

 8       MS. HANCOCK:  Your Honor, I was just grabbing another
  

 9   document for reference.
  

10   BY MS. HANCOCK:
  

11      Q.  Mr. Williams, I wasn't sure if I was clear on my
  

12   question to you before, when you gave me the 135 to 145 million
  

13   pound number, was it an annual number?
  

14      A.  Yeah, the number I gave you was actually a gallon
  

15   number --
  

16      Q.  Okay.
  

17      A.  -- not a pound.
  

18      Q.  Okay.  145 million gallons, but that's an annualized
  

19   number, right?
  

20      A.  Yes.
  

21      Q.  Okay.
  

22      A.  Yes.
  

23      Q.  Okay.
  

24       MR. BLAUFUSS:  And I guess just to be clear, the range was
  

25   135 to 140 million gallons annually.
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 1       JUDGE CLIFTON:  I wrote down 145.  Now, I, when
  

 2   Mr. Williams talked he said, I thought, between 135 and 145
  

 3   million gallons of private label white milk.  And then
  

 4   Mr. Blaufuss, when you added, you said 135 to 140 million
  

 5   gallons.
  

 6       MR. BLAUFUSS:  I misheard.  Whatever Matt says is the true
  

 7   number.
  

 8       JUDGE CLIFTON:  Okay.  Well --
  

 9       MR. BLAUFUSS:  I'll stop talking.
  

10       JUDGE CLIFTON:  It is not meant to be precise.  It is meant
  

11   to be a range and I understand that.  All right.  Go ahead,
  

12   Ms. Hancock.
  

13   BY MS. HANCOCK:
  

14      Q.  And Mr. Williams, just since we have that on the
  

15   record, I just want to be clear the range was 135 to 145
  

16   million gallons of private label white milk, right?
  

17      A.  Correct.
  

18      Q.  And then, so we have it all in one spot on the record,
  

19   I can multiply that by 8.62 to get to the hundredweight, so
  

20   then I would -- is that right?
  

21      A.  Correct.
  

22      Q.  And --
  

23       MR. BLAUFUSS:  No, pounds.
  

24       MS. HANCOCK:  Then I get to the pounds, right?  You have to
  

25   answer audibly.
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 1       MR. WILLIAMS:  Yes, yes.
  

 2   BY MS. HANCOCK:
  

 3      Q.  Okay.  And then -- and that's what you said was 50
  

 4   percent of the total manufactured volume for Dean Foods in
  

 5   California.
  

 6      A.  Correct.
  

 7      Q.  Okay.  I think this is for Mr. Blaufuss, but either one
  

 8   of you could answer.  Is it your position from Dean Foods, that
  

 9   you do not want the quota system to be implemented into a
  

10   Federal Milk Marketing Order in California?
  

11       MR. BLAUFUSS:  No, we are part of the Dairy Institute of
  

12   California, we agree with the proposal they put forward.  I
  

13   mean, it was an issue that we definitely struggled to come to a
  

14   conclusion on, but we are supportive of what we have in
  

15   Proposal 2.
  

16      Q.  Okay.  So and Proposal 2 has a provision or a mechanism
  

17   for the quota system to be preserved, right?
  

18       MR. BLAUFUSS:  I'm not sure I understand the question.
  

19   Would you say it differently, please?
  

20      Q.  In Proposal Number 2, the Dairy Institute's proposal,
  

21   there is a mechanism in there by which the quota system would
  

22   be preserved; is that right?
  

23      A.  It allows quota, it calls, it allows quota to be in the
  

24   system, yes.  We didn't just say no, there's no quota.
  

25      Q.  Okay.  And are you saying there's a difference then,
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 1   between what you have proposed and the quota system as it
  

 2   exists in California today, is that where your confusion is?
  

 3      A.  Honestly, I'm not sure what the question you are
  

 4   asking.  I'm getting confused in the question.
  

 5      Q.  Well, which part is confusing you?
  

 6      A.  What you are asking me.
  

 7      Q.  So is it that I'm saying quota system?
  

 8      A.  If you could just ask the question again, maybe I would
  

 9   understand it then.
  

10      Q.  So in Proposal Number 2 you have a mechanism by which
  

11   you would preserve the regular quota that's held by producers,
  

12   is that a better way to say it?
  

13       JUDGE CLIFTON:  I'm confused.  We're talking, so far up
  

14   until now we have been talking about producer-handler
  

15   exemption.  And now we have gone on to a new topic, quota.  So
  

16   I'm confused by your question.
  

17       MS. HANCOCK:  Okay.
  

18       JUDGE CLIFTON:  I don't see them as equal.  If you want to
  

19   ask Mr. Blaufuss if he considers the producer-handler, the
  

20   existing California producer-handler exemption to be the same
  

21   thing as quota, then I would understand your question better.
  

22       MS. HANCOCK:  Maybe I'm not being clear about this.  I'm
  

23   not asking about the exempt quota right now, I'm not talking
  

24   about that.  I'm just talking about the quota system in
  

25   general.
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 1       JUDGE CLIFTON:  Okay.  So we're going to go there now.  So
  

 2   go ahead and formulate your question again.
  

 3   BY MS. HANCOCK:
  

 4      Q.  Okay.  So my question to you Mr. Blaufuss or
  

 5   Mr. Williams, if you know, is under Dairy Institute's Proposal
  

 6   Number 2, is it your understanding that at least a portion of
  

 7   the California State Order quota system would be preserved?
  

 8       MR. BLAUFUSS:  It allows for quota in the system.
  

 9      Q.  Okay.  And does it allow for quota in the system as it
  

10   operates under the California State Order system?
  

11      A.  No, because we don't allow for the exempt quota.
  

12      Q.  Okay.  So putting aside the exempt quota for just a
  

13   second, what I would consider just the regular quota that
  

14   operates to allow producers who hold regular quota to receive a
  

15   premium from the pool, under your Proposal Number 2, is it your
  

16   understanding that it would operate the same way?
  

17      A.  I honestly do not know the exact mechanisms how the
  

18   quota would work.  I know we'll somebody who will speak
  

19   directly on the quota issue who will be much better to answer
  

20   that type of question.
  

21      Q.  Okay.  Fair enough.  And so it is your understanding,
  

22   though, that it would be a different, from the California State
  

23   quota system, with respect to the treatment for exempt quota;
  

24   is that fair?
  

25      A.  Yes.
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 1      Q.  Okay.  Because under Proposal Number 2, your proposal
  

 2   does not preserve any part of the exempt quota treatment?
  

 3      A.  I believe that's what Proposal 2 states, yes.
  

 4      Q.  Okay.  What is your understanding of what would happen
  

 5   with the exempt quota if a Federal Milk Marketing Order were
  

 6   implemented?
  

 7      A.  Again, I would direct that to the person who is going
  

 8   to be directly testifying on quota.  They will be able to much
  

 9   more succinctly and probably more accurately answer your
  

10   questions directly tied to quota and treatment under
  

11   Proposal 2.
  

12      Q.  Thank you, I appreciate that.  So let's talk about the
  

13   Proposal Number 2 as it relates to the producer-handler
  

14   definition that's been proposed by you all, and that's fair
  

15   ground to talk about with you?
  

16      A.  Yes.
  

17      Q.  Okay.  What is your, and you mention it in your
  

18   statement, but since we kind of get it on the fly, I just kind
  

19   of want to kind of chat with it chat over it and see if I am
  

20   understanding this correctly.  But tell me what you understand
  

21   the difference to be between Proposal Number 1 and
  

22   Proposal Number 2 for the definition of producer-handler?
  

23      A.  Well, as I stated in my testimony, and I believe I gave
  

24   the exact sections where you can find the main differences.  It
  

25   basically tightens up some of the ownership criteria to not
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 1   allow for, for lack of a better term I'll call it ownership
  

 2   gains or changes that can occur to allow to escape the
  

 3   regulation.  Other than that, I believe Proposal 1 calls for
  

 4   the same 3 million pounds and still calls for the 150,000 pound
  

 5   out of your own system milk purchasing.
  

 6      Q.  So is it fair to say that Proposal Number 2 would be
  

 7   just more restrictive on who would qualify as a
  

 8   producer-handler because of that ownership limitation?
  

 9      A.  We directly, I believe directly modeled what we have in
  

10   our producer-handler section to be exactly what's in Orders 124
  

11   and 131, which is the areas that directly surround, obviously,
  

12   the general area of California.
  

13      Q.  That wasn't my question, though.  My question is, is it
  

14   your understanding that Proposal Number 2 would be more
  

15   restrictive as to who would qualify as a producer-handler than
  

16   Proposal Number 1 proposed definition of producer-handler?
  

17      A.  We have tighter ownership requirements in how we treat
  

18   that, how they get regulated.  So if that's your definition,
  

19   then I guess, yes.
  

20      Q.  So tighter regulations.  So it would potentially be
  

21   more limited, it wouldn't be more expensive, right?
  

22      A.  In what term?
  

23      Q.  More people would not qualify under your definition
  

24   than under Proposal Number 1?
  

25      A.  I don't know if more people would or wouldn't.  It
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 1   depends on how their plant sales, it depends on all the other
  

 2   criteria listed for the definition of a producer-handler.
  

 3      Q.  And you understand that none of the four exempt quota
  

 4   holders would qualify under either producer-handler definition?
  

 5      A.  It's my understanding of talking to people intimate
  

 6   with the industry, and California specifically, it was
  

 7   indicated to me that the milk purchased from outside the system
  

 8   for at least three of the four would be above that 150,000
  

 9   pound threshold.  Potentially all four, but at least three.
  

10      Q.  And your definition would also include a 3 million
  

11   pound per month threshold as well; is that right?
  

12      A.  Yes, same as Proposal 1 and Proposal 2, I believe, have
  

13   the same thresholds.
  

14      Q.  So if the producer, that the exempt quota holders that
  

15   I represent, if they produce more than 3 million pounds per
  

16   month, they wouldn't qualify under either proposal; is that
  

17   your understanding?
  

18      A.  If you are above that 3 million pound in route
  

19   dispositions, then yes -- Class 1 route dispositions.
  

20      Q.  Okay.  And this question is for either one of you.  Are
  

21   you familiar with the restrictions in California that a handler
  

22   or plant is not allowed to sell product for below cost for the
  

23   manufactured cost of production?
  

24       MR. WILLIAMS:  Yes.
  

25      Q.  And I only wait because the court reporter has to take

6422



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1   down your answer, so it has to be audible, so that's why I wait
  

 2   for you to say it out loud.  So you are aware of that
  

 3   provision?
  

 4       MR. WILLIAMS:  Yes.
  

 5      Q.  And what do you understand is how that works?
  

 6      A.  Well, there's a -- there's a, in the CDFA document
  

 7   there's a formulation of how it's calculated to properly
  

 8   account for all costs in the operation through everything from
  

 9   conversion cost, to logistics cost, to overhead, to have to
  

10   demonstrate that you are not selling below cost based off of
  

11   your cost associated with all of those different components.
  

12   There is a formula that's available on the website that kind of
  

13   identifies that, both for retailers as well as for processors.
  

14      Q.  Do you know what happens or what -- what if you suspect
  

15   that somebody is not complying with that provision, do you know
  

16   what kind of options you have to try and correct that?
  

17      A.  Yeah, there's a formal process where you can actually
  

18   submit to the state, either for retailer or a processor is
  

19   selling below cost, and then there's an investigation that's
  

20   done.
  

21      Q.  By the -- by the state under the California State Order
  

22   system?
  

23      A.  Yes.
  

24      Q.  Have you ever reported anybody for potentially
  

25   violating that provision?

6423



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1      A.  Not that I can recall, no.
  

 2      Q.  Okay.  Would you agree with me that -- well, I guess
  

 3   one of you mentioned level playing field in your testimony.  Do
  

 4   you remember which one that was?
  

 5       MR. BLAUFUSS:  I believe that was me, Rob Blaufuss.
  

 6      Q.  And equal playing field I guess, right?  I think you
  

 7   have equal playing field and level playing field in your
  

 8   testimony?
  

 9       MR. BLAUFUSS:  If you can point me to the pages, I'm not
  

10   sure exactly off the top of my head if I did or didn't.
  

11      Q.  So in Exhibit 139, your testimony on page 6, I found
  

12   equal playing field at the first sentence in that paragraph.
  

13   It says, "Dean has absolutely no problems competing in a
  

14   competitive environment so long as all entities are operating
  

15   on an equal playing field."
  

16          Do you see that?
  

17      A.  I do.
  

18      Q.  And does that mean that, well, you tell me.  What do
  

19   you mean by that, "equal playing field"?
  

20      A.  From a regulated cost structure, so that all entities
  

21   who are selling Class 1 are paying Class 1 prices in all the
  

22   pounds that they are taking in and selling.
  

23      Q.  Okay.  So if everybody is paying at least Class 1 price
  

24   for their milk, that would be an equal playing field or a level
  

25   playing field?
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 1      A.  I would say paying Class 1 into the California pool on
  

 2   all pounds.
  

 3      Q.  Does it matter where you pay it to?
  

 4      A.  Well, from the statewide blend and how the quota and
  

 5   overbase prices are set, yes, it does matter who is paying it.
  

 6   So if your clients are retaining that exempt quota pounds and
  

 7   all the Class 1, that's dollars on Class 1 that we, Dean Foods,
  

 8   a fully regulated handler, would have to pay into the pool.
  

 9      Q.  Okay.  As long as you are genuinely paying that Class 1
  

10   price and not -- not through, you know, not getting it back in
  

11   another form, but as long as you are actually incurring that
  

12   cost for that product at the Class 1 price, that would be a
  

13   level playing filed?
  

14      A.  In my testimony I am referencing a regulated minimum
  

15   Class 1 price that handlers pay into the pool.  So when I talk
  

16   about equal level playing field, it is the dollars that I
  

17   physically have to put into the pool every month.  So if we're
  

18   a hundred percent Class 1, we're paying all that in the pool,
  

19   your handler, or your clients have a certain amount of pounds
  

20   where they don't have to pay in Class 1 dollars into the pool,
  

21   and that difference, as I referenced in the testimony, they are
  

22   saving the difference between quota price and the Class 1 price
  

23   announced in any given month.
  

24      Q.  Okay.  And Mr. Williams, do you agree with that?  As
  

25   long as you are paying the Class 1 price, you have a level
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 1   playing field?
  

 2       MR. WILLIAMS:  I agree with Rob's statement, yes.
  

 3      Q.  Okay.  And do you agree that, well, do you -- I want to
  

 4   talk about regular quota, not the exempt quota, but regular
  

 5   quota for a second.  You understand that regular quota offers
  

 6   the producer an opportunity to receive a premium price for its
  

 7   Class 1 products that were, or for the milk that it delivered
  

 8   that was turned into Class 1 product?
  

 9       MR. BLAUFUSS:  No, the quota premiums, premium on top of
  

10   the entire statewide over, or the statewide blend overbase
  

11   price.  So there is a fixed differential attached to the
  

12   overbase price announced by the State of California, which is
  

13   what the quota price is.  So it's got no direct tie with
  

14   Class 1 dollars, it's just the total pool dollars.
  

15      Q.  Okay.  So based on that definition, you understand that
  

16   the regular quota holders receive a premium price for the milk
  

17   that they deliver to the pool that's represented by the quota
  

18   ownership?
  

19       MR. BLAUFUSS:  Quota holders get paid a higher price than
  

20   those who do not own quota, so overbase.
  

21      Q.  Okay.  And overbase being what the rest of the pool
  

22   would receive if you are not holding a quota ownership, right?
  

23      A.  Correct.  If you don't hold quota on any pounds or
  

24   you're receiving the overbase price.
  

25      Q.  Do you know how quota --
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 1       JUDGE CLIFTON:  Wait, what did you just say?  Would you say
  

 2   it again, Mr. Blaufuss?  If you don't hold quota --
  

 3       MR. BLAUFUSS:  Quota holders get a premium above the
  

 4   overbase, folks who are getting paid overbase.  So if you don't
  

 5   hold -- so if -- let me put it succinctly.  The overbase is
  

 6   those, is the price set by those who do not own quota, so the
  

 7   quota price is a premium on top of what the monthly announced
  

 8   overbase price is.
  

 9       JUDGE CLIFTON:  Thank you.
  

10   BY MS. HANCOCK:
  

11      Q.  On page 3 of your testimony you talk about the
  

12   Federal Order, and make comparisons to the California State
  

13   Order system.  I want to, I want to turn to that now and talk
  

14   about how the, what your understanding is of how the
  

15   producer-handler, under the Federal Order system has operated.
  

16   Is it fair to say that you believe that the producer-handler
  

17   exempt quota is similar to the producer-handler exemptions that
  

18   were in the Federal Order system?
  

19      A.  Were or currently in the Federal -- I'm confused by
  

20   your question.
  

21      Q.  Well, you were drawing comparisons in your testimony,
  

22   at least that's how I read it, so maybe I'm wrong, but were you
  

23   saying that the producer-handlers, the USDA's hearing and
  

24   ultimate determination on producer-handlers in implementing the
  

25   3 million cap, is, should be applied as the justification for
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 1   eliminating the exempt quota in the California state system?
  

 2      A.  I don't know that I see the direct correlation there.
  

 3   The Federal Order system, as my understanding prior to when all
  

 4   these hearings occurred, there wasn't a set limit on what their
  

 5   pounds were in a given month.  And so when we went to the
  

 6   national hearing, they said 3 million pounds was that threshold
  

 7   and that's what they set.  So if you are under 3 million pounds
  

 8   in raw dispositions in a given month, you were an exempt
  

 9   producer-handler, a producer-handler who didn't have to pay in
  

10   on that volume, if you were above 3 million and a fully
  

11   regulated handler, just like any other Class 1 handler.
  

12      Q.  So are you saying that that justification and
  

13   explanation should be part of the justification for why exempt
  

14   quota should not be preserved if a Federal Order is implemented
  

15   in California?
  

16      A.  We believe in uniformity amongst the different orders,
  

17   and we do not, or do not want having different Federal Orders
  

18   that have a different set of rules compared to everybody else.
  

19   So we are of the belief, and we agreed with, you know, we
  

20   testified at these different Federal Orders hearings that
  

21   occurred both in the regional -- maybe not the regional but at
  

22   least the national -- to get them fully regulated.  So we agree
  

23   the three million pounds we are supportive of the Dairy
  

24   Institute proposal, and that's, nationally that's that cap.  We
  

25   are fine with the three million cap.
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 1      Q.  So but that is not what I'm asking.  What I'm asking
  

 2   is, what is the justification that you are, that you are
  

 3   proposing is the reason why exempt quota should not be
  

 4   preserved?  Is it the same justification that was used to
  

 5   implement three million pound cap in the Federal hearings?
  

 6      A.  I think as I stated in my testimony, we think the
  

 7   exempt quota is highly disruptive in the Class 1 space.  You
  

 8   are 24 percent of the market and are given a set percentage
  

 9   where you don't have to pay Class 1 dollars into the pool.
  

10          And I think if you look at the Federal Order system as
  

11   a whole, three million pounds in a given month was the cap set,
  

12   and I think we view that that is something that would, what
  

13   California should do as well.
  

14          If your -- if your clients are under that three million
  

15   pounds, they can still continue to enjoy producer-handler
  

16   status that all other producer-handlers in the U.S. and Federal
  

17   Order system enjoy.  And I think that's what I stated in my
  

18   testimony.  So if they are under that three million cap, then
  

19   they can continue to operate as a producer-handler.  If they
  

20   are not, if they are above three million pounds, then they are
  

21   going to be a fully regulated Class 1 handler, and that's what
  

22   our proposal does.
  

23      Q.  Okay.  So are you saying that the exempt quota, when
  

24   you say disruptive and we chatted about this before, I want to
  

25   make sure I'm clear on this.  Are you saying that disruptive is
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 1   the same thing as disorderly market conditions?
  

 2      A.  No.  So I believe the first go round, my Part 1,
  

 3   disorderly to me, the definition is ensuring an adequate supply
  

 4   of fluid milk, or milk for fluid purposes.  That's number one
  

 5   and main number one.  Number two is efficient movements and
  

 6   orderly movements of milk.  So by my definition of disorderly,
  

 7   no, that's not disorderly.  But I find and what we believe the
  

 8   exempt quota to be highly disruptive in the Class 1 space,
  

 9   because the producer-handlers, as I went through in my volume
  

10   numbers, they are a significant amount of volume in the State
  

11   of California.
  

12      Q.  Okay.  So I guess -- I guess I'm still not entirely
  

13   clear.  You are not saying that the exempt quota is creating
  

14   the conditions that were used to cap producer-handler
  

15   exemptions in the national hearings, you are not saying that
  

16   the same justifications apply here, are you?  And here's what
  

17   I'm getting at, because in those national hearings, the
  

18   conclusion was that it did create disorder in the market
  

19   because of the kind of open-ended opportunities that the
  

20   exemptions for those producer-handlers had.  And so what I'm
  

21   trying to figure out is, are you saying that that justification
  

22   that created disorder in the market should be applied to this
  

23   case here in California?
  

24      A.  So let's be clear of what happened.  So we testified at
  

25   that 2009 hearing, so everything is on the record.  The USDA
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 1   did find to be disorderly, and let's be clear what was going on
  

 2   at the time.  So there was no cap on the producer-handlers,
  

 3   they were skirting the regulations and growing in size, and
  

 4   certain areas were undermining the entire classified pricing
  

 5   system, at least that's our view.  We might not like it, but in
  

 6   California they are given a regulatory advantage.  And so
  

 7   these, in my book, are two different things.  We might not like
  

 8   the regulation, but it is there.  Whereas, we look at when we
  

 9   said it was disorderly, they were creating major disorder in
  

10   those areas of which the producer-handlers were increasing in
  

11   size.
  

12          So I think you are trying to make the disruptive equal
  

13   disorderly.  And we have testified to disorderly conditions
  

14   when we testified in those Federal Orders, and in my view,
  

15   that's the difference in this structure.
  

16      Q.  And I am not, I'm not trying to make you say anything.
  

17   It's really not a trick.  I'm just trying to understand if
  

18   there's a difference and if there's not.  If they are different
  

19   things, then that's fine for me.  I just want to understand
  

20   that they are different.  And it sounds to me like you are
  

21   saying that the Federal Order was different.  You are talking
  

22   about it in here because your testimony is pertaining to
  

23   producer, your producer-handler definition.  I just want to
  

24   make sure I'm clear that you are not saying that justification
  

25   is why the exempt quota should not be preserved in Idaho -- or
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 1   in California.
  

 2      A.  I'm honestly not you sure I understand the question.
  

 3      Q.  Are they two different things?  Is it apples and
  

 4   oranges, is that what you are saying?
  

 5      A.  No, I think what I'm talking about was more, I thought
  

 6   you were going at the disruptive versus disorderly definition.
  

 7   And so that's how I understood and that's how I answered the
  

 8   question.
  

 9      Q.  Okay.  So you are saying that exempt quota might create
  

10   disruption, but in the national hearings, the producer-handlers
  

11   in those instances actually created disorder.
  

12      A.  They were different conditions.
  

13      Q.  Okay.  And the exemptions were different; is that
  

14   right?  The conditions are different because the exemptions
  

15   were different, right?
  

16      A.  I think where you are losing me here is you keep
  

17   mentioning exemptions.  I don't know that I would view the
  

18   Federal Order as an exemption.  It is just there wasn't a cap
  

19   on the producer-handlers, as I understand it.  And whereas in
  

20   California, it's considered an exemption, so you are exempt on
  

21   this many pounds, anything above that you are pooled.  So I
  

22   think that's why, you know, when you ask the questions, I'm not
  

23   trying to be defensive, I am generally trying, I'm confused of
  

24   the differentiation.  And so that's how I differentiate it.
  

25      Q.  Okay.  That's fair.  So you are just saying it was
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 1   different in the national hearings on producer-handlers, they
  

 2   weren't dealing with an exemption like we are here.  Is that
  

 3   fair?  Is that where the disconnect was?
  

 4      A.  There's no exempt quota in the Federal Order system,
  

 5   so, yes, they would be different.
  

 6      Q.  Okay.  And this goes to either one of you.  When you
  

 7   are entering into a market to look for opportunities to sell
  

 8   product, and you talked about you were, you have been undercut
  

 9   on bids, can you tell me how that process works?
  

10       MR. WILLIAMS:  Well, I mean, I think that -- I could take
  

11   it.  And I think there's a really good example, which is the
  

12   bottle of water there, right?  So the reality is, is that you
  

13   have a package that you put it in and you have to cost that
  

14   package, and you have to blow a bottle, and there's resin that
  

15   you buy to do that.  And you then have to buy a label to put on
  

16   that package.  And then you have to put a cap onto that
  

17   package.  What you put in that product is, in our case, milk.
  

18   And that's how you arrive at your cost that you then determine
  

19   is the starting point for your bid.  And you then need to,
  

20   obviously, apply your logistics costs on top of that, you need
  

21   to obviously apply your cost to get it through your plant onto
  

22   the dock on top of that, and then you have overhead, and then
  

23   you obviously have a return that you are trying to generate for
  

24   your shareholders, for your employees, or for your business, to
  

25   arrive at the price that you can sell to the marketplace.
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 1      Q.  And you said return for your shareholders.  Dean Foods
  

 2   is a publicly-traded company?
  

 3      A.  Yes.
  

 4      Q.  And you have shareholders that you are ultimately
  

 5   trying to bring a return to?
  

 6      A.  Correct.
  

 7      Q.  Okay.  Okay.  So, and you said you are trying to get a
  

 8   return for your shareholders.  Is that your margin, your
  

 9   profit?
  

10      A.  Yes, I mean, that is, yeah.  That is -- that is -- at
  

11   the end of the day, yes, profit.
  

12      Q.  Okay.  So you take all of your inputs and then you look
  

13   at what the profit or margin that you are trying to make on
  

14   each specific -- do you do that on a product-by-product basis?
  

15      A.  You do it on a product-by-product basis as well as on
  

16   the total customer, correct.  Yes.
  

17      Q.  And then ultimately, you are trying to bring back a
  

18   return and you want to maximize that return as much as you can
  

19   while still preserving that customer relationship?
  

20      A.  You want to optimize your return, correct, yes.
  

21      Q.  Okay.  So tell me how these bid processes work.  Do you
  

22   get notice of an opportunity to bid for a customer?
  

23      A.  You do.  And I think that they vary.  And I think that
  

24   that was kind of why I provided the testimony that I did.  In
  

25   the case of the bid that I was referring to, the way that the
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 1   bid was put together, it was designed to take the variability
  

 2   out of the bid in terms of the, in terms of the companies that
  

 3   chose to bid on the business.  There were very specific
  

 4   criteria that were laid out in the bid and it eliminated a lot
  

 5   of the variability.  Every single customer looks at how they
  

 6   put bids together differently, but in the case of this bid,
  

 7   there were very specific criteria around costs associated with
  

 8   delivering private label milk to this specific customer that
  

 9   was designed to eliminate variability to create transparency
  

10   for the customer, based off of the companies that wanted us to
  

11   quote a price.
  

12      Q.  To quote a price?
  

13      A.  To provide a price.
  

14      Q.  Yeah.  So the customer in this case, is a national
  

15   retailer, announces an opportunity to bid?  Is that -- I want
  

16   to back it all the way up and walk through it a little bit.
  

17      A.  They do.  Yeah, so they announce and they send out a
  

18   template to the parties that they want to have bid on the
  

19   business.  And from there, it is the responsibility of the
  

20   parties to complete the template and provide that final pricing
  

21   back to the to the retailer.
  

22      Q.  Is that a transparent process?  Do you know who, I
  

23   mean, is it, like you see the e-mail string, you can see
  

24   everybody who has an opportunity to bid on it, or do you know
  

25   who the other competitors are going to be going in?
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 1      A.  No, we do not.
  

 2      Q.  So it is a blind bid, you just know it's due by a
  

 3   certain date?
  

 4      A.  Correct.
  

 5      Q.  Okay.  And can you tell me what criteria you were
  

 6   filling in for them?  So in this instance, you said they were
  

 7   pretty specific because they wanted to kind of strip out the
  

 8   flexibility, or they wanted to, you know, make it more of a
  

 9   formulaic approach.  What's the criteria that they are looking
  

10   at?
  

11      A.  Raw milk cost is one; conversion cost is another; the
  

12   resin cost per pound at the current month was one component;
  

13   your label as well as your cap cost, that was the, you know,
  

14   the components that they used to arrive at what they called the
  

15   dock price.  And from there they provided very specific
  

16   criteria around the total DSD price, which I referred to in my
  

17   testimony, which was frequency of delivery, which was
  

18   consistent for every single supplier.  It was dedicated routes,
  

19   which was dedicated there to that specific customer.  Dedicated
  

20   frequency, and those were the components that they included to
  

21   remove the variability from the bid.
  

22      Q.  So when you say "remove variability from the bid", what
  

23   do you mean by that?
  

24      A.  As an example, when you submit a bid and a customer
  

25   does not tell you how many deliveries you need to make to the
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 1   store, you can make, you can put into your bid that we're going
  

 2   to deliver three times, where another supplier might put in the
  

 3   bid, I'm expected to deliver five times.  Obviously, if you are
  

 4   delivering to a store three times versus five times, the store
  

 5   that you deliver to three times to is going to have a lower
  

 6   logistics cost associated with that.  And the example that I
  

 7   cited in my testimony, that variability was removed from the
  

 8   bid.  Also another significant variability that was removed
  

 9   from the bid was the idea of dedicated routing, so you had to
  

10   route the stores associated with this bid specifically to this
  

11   customer, so there was no way to spread costs against
  

12   delivering to that specific customer against other accounts
  

13   that might be on that specific route.  So again, these are just
  

14   examples of how it was to create a very transparent bid for the
  

15   retailer and to remove what could be viewed as variability in
  

16   the eyes of the retailer.
  

17      Q.  Okay.  What year was this?  Did you tell us in here?
  

18      A.  It is in my testimony, yes.
  

19      Q.  You will to forgive me, because we go through them
  

20   quickly so I don't get to absorb it as much as I would like to.
  

21   Can you tell me, do you know what year it was?
  

22      A.  2012.
  

23      Q.  2012.
  

24      A.  Late 2012.
  

25      Q.  And then other than the items that you mentioned, can
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 1   you think of anything else that was on the bid or did you give
  

 2   me the list already?
  

 3      A.  I gave you what I can recall, yeah, the majority of the
  

 4   items, or the items that I can recall from reviewing the bid.
  

 5      Q.  Okay.  And you said this is a transparent process, but
  

 6   that's just from the retailer side, right?
  

 7      A.  Correct.  Between the retailer and the individual
  

 8   companies that they are asking to bid for the business.
  

 9      Q.  Okay.  And you can't see, if you can't see who the
  

10   other --
  

11      A.  No, I cannot.
  

12      Q.  Let me finish just so my record's clear.  But if you
  

13   can't see who the other competitors are, then that means you
  

14   never see any of their component listings either, or factors
  

15   that are input in for their bids?
  

16      A.  Correct.
  

17      Q.  Okay.  And you don't have any idea how many people or
  

18   how many plants were actually bidding on those, on this account
  

19   that you have used in your example?
  

20      A.  No, I do not.  However, like I stated, because of the
  

21   specificity of this bid that was provided, it eliminated the
  

22   majority, the majority of the variability that a company that
  

23   was bidding could actually apply to the bid.  So there was
  

24   tremendous specificity in the bid that removed that variability
  

25   that, that I think is important to my testimony.

6438



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1      Q.  And as I understand it, the items that were removed
  

 2   that were the variables would be the frequency of the
  

 3   deliveries and the dedicated routes; is that right?
  

 4      A.  Frequency of delivery, dedicated routing, dedicated
  

 5   routes, diesel fuel cost -- diesel fuel cost based off of the
  

 6   month of April 2012, as well as the sequential distance and how
  

 7   the bid the business based off of store distance from your
  

 8   producing plant.
  

 9      Q.  So you identify that, that distance from your plant for
  

10   the store, or for the retail account?
  

11      A.  Yes.
  

12      Q.  Okay.  And but that would be different for each plant,
  

13   right, depending on where they are located?
  

14      A.  Correct.
  

15      Q.  So for each person bidding on that national account,
  

16   where it depends on where their plant is located that would
  

17   then set whatever those sequential distance from the plant
  

18   numbers would be?
  

19      A.  Yeah, and as my testimony stated, the way the bid was
  

20   designed, that clearly a producing plant that was close to an
  

21   existing store should receive the lowest possible price because
  

22   of the logistics component.  And as I stated in my testimony,
  

23   when we were, had stores that were less than 15 miles away from
  

24   our plant and we're getting, and we're servicing that account
  

25   and we lost that account to a processor that was 240 miles
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 1   away, there was obviously some component in the way that they
  

 2   built their bid that obviously created an advantage to offset
  

 3   the logistics cost.  And what I am referring to is obviously
  

 4   the raw milk cost advantage.
  

 5      Q.  For this retail account, how many stores were in
  

 6   California?
  

 7      A.  It's more than 500, less than 750, I don't know the
  

 8   exact number of stores.
  

 9      Q.  So is it fair to say that with that, that's a fairly
  

10   large number of stores.
  

11      A.  Correct.
  

12      Q.  Is it fair to say then, that there are stores kind of
  

13   disbursed throughout the State of California?
  

14      A.  Yes.
  

15      Q.  Okay.  They are not all condensed in any one area or
  

16   region of California, they are just disbursed from the very
  

17   Northern tip all the way down to the Southern?
  

18      A.  Yes.
  

19      Q.  And when you, when Dean Foods was bidding on that, were
  

20   they bidding on the entire State of California?
  

21      A.  No, the bid was provided on a store-by-store basis, so
  

22   you had to bid a price for each individual store.
  

23      Q.  Okay.  And that's how you know if you lost a store that
  

24   was this many miles away from you that was closer than somebody
  

25   who actually won the bid, that's how you know that something's
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 1   seemed off, because you are bidding on a store-by-store basis,
  

 2   right?
  

 3      A.  Correct.
  

 4      Q.  So if you know that you didn't get the bid, and then
  

 5   you see their product in the store, that's what alerts you to
  

 6   the fact that there might be something different in the way
  

 7   that you have bid, and you are trying to figure out then, what
  

 8   it was that allowed them to bid under you?
  

 9      A.  Correct.
  

10      Q.  And is price the only criteria that is used by this
  

11   national account in making that determination?
  

12      A.  Based off of my 20 years of knowledge or industry
  

13   knowledge and my 6 years in the dairy industry, there are three
  

14   main reasons why customers would switch supply.  Obviously
  

15   quality being one.
  

16          In our industry, having a high-quality product is
  

17   something that is tantamount to the success of a dairy program.
  

18   Every single one of Dean Foods dairies are SQF certified, which
  

19   is the highest level of quality certification that you can
  

20   receive.  We had no quality complaints with the customer.  The
  

21   second would be service.  Obviously, being a world class
  

22   service provider is what is expected of every single supplier.
  

23   With most customers, we had no issue with service, none on
  

24   record.  And the third would be price.  Right?  So those are
  

25   the three components and my experience in the industry would
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 1   drive a retailer to change suppliers, and as it relates to this
  

 2   specific bid, we had no issue in what I would kind of highlight
  

 3   as area one and two, and so we're drawing to the conclusion
  

 4   that the reason why we did, indeed, lose the business was
  

 5   obviously based off of price.
  

 6      Q.  What do you mean area and one and two, what's that?
  

 7      A.  Example one and two, quality and service that I just
  

 8   pointed out.
  

 9      Q.  Oh, okay.
  

10      A.  Yeah.
  

11      Q.  And so you had, you had this account before 2012?
  

12      A.  Yes.
  

13      Q.  And how long had you had the account before your bid in
  

14   April of 2012?
  

15      A.  We had enjoyed the business since they were, as they
  

16   were opening stores and entering the market at some level of
  

17   variation based off of different plants and, you know, when the
  

18   stores were obviously coming to market.  I can't tell you
  

19   exactly how many years we had each specific store, but we had
  

20   been the supplier for more than three years in the stores that
  

21   we lost during, after the bid process.
  

22      Q.  Okay.  So enough of a time period that it is fair to
  

23   say that that national account would have experience with the
  

24   quality of your product and with the service that you provide?
  

25      A.  Absolutely.
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 1      Q.  Okay.  And, okay.  So back to the bid.  You have -- if
  

 2   we take out the items that you say are the kind of variable,
  

 3   that they fixed for you, that are not variables?
  

 4      A.  Right.
  

 5      Q.  We have a list left over that are potential variables.
  

 6      A.  Correct.
  

 7      Q.  And one of those is raw milk cost, conversion cost,
  

 8   resin cost, label and cap cost, and then your DSD price?
  

 9      A.  No, the DSD price I think, I mean, well, a component of
  

10   the DSD price.  Your labor costs.
  

11      Q.  Okay.  And do you have unions for your employees?
  

12      A.  We do.
  

13      Q.  Okay.  And that's a higher cost to operate an employee
  

14   base with unions?
  

15      A.  It is.
  

16      Q.  So of that, I count five, so there's five variable
  

17   components in the bid; is that right?
  

18      A.  Maybe if you want to read them to me I can just kind of
  

19   validate, verify which ones you are referring to.
  

20      Q.  Yeah.  So I have raw milk cost?
  

21      A.  Conversion, raw milk, uh-huh.
  

22      Q.  Conversion cost is one?
  

23      A.  Yep.
  

24      Q.  Resin cost is one?
  

25      A.  Uh-huh.
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 1      Q.  Label and cap cost I have combined as one.
  

 2      A.  Yes.
  

 3      Q.  And DSD price or at least the labor component.
  

 4      A.  Yes.
  

 5      Q.  Okay.  So I have five variables if you combine label
  

 6   and cap?
  

 7      A.  You do.  Right.
  

 8      Q.  So any flexibility that you have as a plant bidding on
  

 9   a final product in any of those five areas would allow you some
  

10   opportunities to reduce the price that you offer; is that
  

11   right?
  

12      A.  There's -- yes.  But it varied, varying levels of
  

13   materiality, which I think is very important to point out.
  

14   When you are talking about resin and labels and caps, the
  

15   variability that is in a processor's ability to procure those
  

16   is mils, not pennies, we're talking mils.  Conversion, as I
  

17   provided in my testimony, the conversion cost to actually
  

18   manufacture a private label gallon of milk, the variability in
  

19   our own plants is somewhat relatively immaterial in terms of
  

20   the variability of that, and then you are left with DSD.  And
  

21   just to give you a reference point -- so I would just like to
  

22   share with you just some quick kind of math that I would like
  

23   to provide for the group.  So we did an analysis with a third
  

24   party hauler that could actually go and deliver from Tulare
  

25   down to Southern California today.  And they quoted us a rate
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 1   of $1,200 to make four deliveries from Tulare down to
  

 2   Southern California, with four stops.  That was a $1,200 cost.
  

 3   A typical truck can handle 3,800 gallons of milk on its truck.
  

 4   So that means that your cost per gallon to deliver that milk is
  

 5   about 31 cents per gallon.
  

 6           Today, if I made that same delivery with a union driver
  

 7   from my plant into Southern California, it's $600 for that
  

 8   total delivery, for that driver to go out and make those four
  

 9   deliveries for one day.  That's 15 cents a gallon.  So my point
  

10   being, is that when you are delivering from this marketplace
  

11   into Southern California, you are paying two times what you
  

12   would pay to make that same delivery if that, if the producing
  

13   plant was in Southern California.  And so my point being, is
  

14   that when you look at the variability that you laid out, the
  

15   five different areas, raw material cost, conversion, resin,
  

16   label cap, and then DSD, the reality is, is that there's one
  

17   area where the variability can still be significant, and that
  

18   is in raw milk cost.
  

19      Q.  And that's your experience based on Dean Foods; is that
  

20   right?
  

21      A.  That is, the third-party hauler cost is from receiving
  

22   a quote from an independent third party hauler.  The
  

23   variability in labor rates between a union driver and a
  

24   non-union driver is probably 20 percent, not 50 percent, so you
  

25   kind of factor those all in, and you look at the other markets
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 1   and you look at other roles within the industry DSD drivers,
  

 2   and you kind of know what a traditional rate is in terms of
  

 3   hours, and you can derive that that is an area that can be of
  

 4   significant advantage from one supplier to the other.  So if
  

 5   that makes -- that's what -- that's what I'm saying that's my
  

 6   experience, and yes, it is, but that's my experience
  

 7   understanding the full breadth of really direct store delivery
  

 8   business.
  

 9      Q.  Okay.  And you are saying that in your experience, you
  

10   don't believe that there's a lot of flexibility for other
  

11   plants to have a swing in those prices much further beyond what
  

12   you are able to get in your accounts?
  

13      A.  What I'm suggesting is that there is variability, but
  

14   they are not material enough to offset what I am identifying is
  

15   a logistics gap that is significantly material.
  

16      Q.  And the volumes of product that Dean Foods sells from
  

17   its plants, or offers to its customers, does that give you an
  

18   advantage in providing bids to accounts?  Meaning, do you, or
  

19   even in the flexibility in variability of these prices, because
  

20   of the volumes that you have going through your plants?
  

21      A.  I mean, I think that there's -- there is -- again, it's
  

22   in terms of, are you talking about our ability because we have
  

23   a lot of volume in our plants that we're able to --
  

24      Q.  Yeah, is there additional buying power that you have
  

25   because you can maybe negotiate additional discounts from your
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 1   inputs if you are --
  

 2      A.  Yeah.
  

 3      Q.  -- because you have larger volumes?
  

 4      A.  There is.  I think that when it comes to some of the
  

 5   ones that we're referring to, you know, resin, labels and caps,
  

 6   there is obviously, with every, any aspect of any business,
  

 7   when you buy significant quantities, you get a discount.  The
  

 8   reality is that when you add those up to the materiality of
  

 9   bidding a per gallon price for milk, they are not significant
  

10   to create a significant advantage versus the marketplace.
  

11      Q.  Okay.  So you said that you are doing for this national
  

12   account, a bid for each one of those stores.  So does that mean
  

13   that you are actually submitting somewhere between 500 and 750
  

14   bids for the State of California?
  

15      A.  Not individual bids.  It is one template, right?  That
  

16   has each individual store on the template.
  

17      Q.  Okay.  So you are submitting one bid for the entire
  

18   State of California, and in there you are covering the number
  

19   of stores, the 500 to 750 stores?
  

20      A.  Yes.
  

21      Q.  And were you also bidding on that account nationally at
  

22   the same time?
  

23      A.  We were.
  

24      Q.  And how many more stores were you bidding on at the
  

25   same time?
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 1      A.  More than 1,000 and less than 3,000.  I don't know the
  

 2   exact number.
  

 3      Q.  And is that submitted all within the same bid or do you
  

 4   do it on a state-by-state basis?
  

 5      A.  It is done on an, it's how the retailer would like to
  

 6   have the bid, and it was state-by-state.
  

 7      Q.  And can you tell me what the other states were?
  

 8      A.  In the, I can refer only to the West, which is the area
  

 9   that I was responsible for, so if I recall, the entire, every
  

10   state in which this retailer did business in was part of the
  

11   RFP during that period of time in 2012.
  

12      Q.  And when you say that, is that limited to just the west
  

13   or is it your understanding that this Dean Foods bid on every
  

14   state across the United States that this retail --
  

15      A.  Yes, they did.  We did.
  

16      Q.  Yes, the entire country?
  

17      A.  Yes.
  

18      Q.  Okay.  So this retail account put every start that they
  

19   had in the whole United States out for bid?
  

20      A.  Correct.
  

21      Q.  Okay.  And the 1,000 to 3,000 that you gave me, was
  

22   that just your territory in the Pacific Northwest, or was that
  

23   nationwide?
  

24      A.  No, that would be, that's my assumption, that's my
  

25   estimate of the number of stores nationwide.
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 1      Q.  Okay.  And how many stores were in your territory?
  

 2      A.  I don't have the exact number.  It's -- let's -- it's
  

 3   between 1,000 and 1,500.
  

 4      Q.  So at least half of the stores nationwide are located
  

 5   in your territory?
  

 6      A.  Probably less than half, but about 30 percent.
  

 7      Q.  Remind me again what your territory is?
  

 8      A.  Today my territory goes from West Texas to the State of
  

 9   Hawaii, with the exception of Oregon, Washington, and Arizona,
  

10   where we don't have operations.
  

11      Q.  So did you bid on any of the retail accounts in Oregon,
  

12   Washington -- was it Oregon, Washington, and --
  

13      A.  Arizona?  No, we did not.
  

14      Q.  Okay.  And was that the same territory that you had
  

15   back in 2012?
  

16      A.  I did, but I was in a different capacity.
  

17      Q.  What was your capacity in 2012?
  

18      A.  I was the Vice President of Sales.
  

19      Q.  So literally, this was your job back in 2012, to put
  

20   this bid together or to work with your team to put the bid
  

21   together?
  

22      A.  Yes.
  

23      Q.  Okay.  And of those 1,000 to 1,500 stores, how many of
  

24   those stores were you able to secure for the bid?
  

25      A.  Well, I'm here to testify on the impact of the State of
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 1   California, and that's kind of what I focused my testimony on,
  

 2   which I stated we lost 111 stores as the outcome of that bid in
  

 3   the State of California.
  

 4      Q.  Did you lose all of the 111 stores in California to
  

 5   producer-handlers?
  

 6      A.  We did.
  

 7      Q.  And was it -- and that was -- do you know how many of
  

 8   those four producer-handlers you lost them to?
  

 9      A.  We lost them to two.
  

10      Q.  Okay.  Do you know which two?
  

11      A.  Producers Dairy and Crystal Foster Farms.
  

12      Q.  Okay.  So the two largest of the producer-handlers; is
  

13   that right?
  

14      A.  I'm not sure of their size but that's who we lost them
  

15   to.
  

16      Q.  Are you familiar with the producer-handlers operations?
  

17      A.  Not one hundred percent, no.  But I know that they are
  

18   in dairy operations.
  

19      Q.  Beyond knowing that they are in dairy operations, do
  

20   you have any other information about their business?
  

21      A.  No.
  

22      Q.  And in your testimony, I think on page 1 you say that
  

23   "Dean Foods has lost over 20 million gallons of annual private
  

24   label milk volume to producer-handler dairies in California
  

25   through RFP processes," and I'm reading from page 1 of your
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 1   testimony.  What timeframe are you referring to there?
  

 2      A.  I'm referring to two specific bids that took place, one
  

 3   obviously in 2012 that was effective in January of 2013.  And
  

 4   then there was one that took place recently this year as well,
  

 5   and we lost some volume, and that also equates out to the
  

 6   20 million gallons that we have lost in total.
  

 7      Q.  So it was then two bid processes that make that up that
  

 8   20 million gallons of annual private label milk?
  

 9      A.  Uh-huh.  Yes.
  

10      Q.  Okay.  One in 2012 and then one in 2015?
  

11      A.  Correct.
  

12      Q.  Okay.  Any other instances that you can think of?
  

13      A.  There's one other example with one other customer, a
  

14   food service customer in Las Vegas, but not relevant to the
  

15   conversation for California.
  

16      Q.  It was a producer-handler?
  

17      A.  Yes.
  

18      Q.  And you lost the bid for a Nevada customer?
  

19      A.  Yes.
  

20      Q.  Okay.  And so not relevant because it is not in
  

21   California?
  

22      A.  Correct.
  

23      Q.  So you lost a 2012 bid and then one in 2015.  Of that
  

24   20 million gallons, how much is from the 2012 bid that you
  

25   lost?
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 1      A.  The majority is from the 2012 bid.
  

 2      Q.  Can you tell me majority, what do you mean, like 90
  

 3   percent?
  

 4      A.  75 percent.
  

 5      Q.  So of the 20 million, 75 percent was from the 2012 bid,
  

 6   approximately?
  

 7      A.  Correct.
  

 8      Q.  So approximately the other 25 percent was from the 2015
  

 9   bid that you lost?
  

10      A.  Yes.
  

11      Q.  On that national account, is it your understanding that
  

12   Dean Foods lost that national account on a nationwide basis?
  

13      A.  We did not lose the account, we did lose stores in the
  

14   bid, but we did not lose the account.
  

15      Q.  And you lost a good majority of those stores in that
  

16   nationwide bid process?
  

17      A.  We did lose stores.  It depends on how you are viewing
  

18   what a good majority is.
  

19      Q.  Did Dean Foods consider it to be significant in terms
  

20   of its overall nationwide profit and loss that it lost this
  

21   nationwide account in 2012?
  

22      A.  We did, but we are still one of their top ten suppliers
  

23   and their largest dairy supplier today.
  

24      Q.  But it was significant enough on a nationwide basis
  

25   that you lost that account, that it was reported in your
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 1   financial statements that you share with shareholders, right?
  

 2      A.  That is correct.
  

 3      Q.  And it was, do you know what the percentage of a hit
  

 4   was to Dean Foods by losing this nationwide account, at least
  

 5   in part?
  

 6      A.  It was approximately, it was a reduction to, we were,
  

 7   it was a reduction of about 20 percent of our business.
  

 8      Q.  So in losing about 20 percent of your business, and
  

 9   that's on a nationwide basis to this account, correct?
  

10      A.  Correct.
  

11      Q.  And how much of that 20 percent of the business that
  

12   you lost, was lost in California?
  

13      A.  We were a significant portion of the loss in the
  

14   overall business.
  

15      Q.  What's a significant portion?
  

16      A.  20 to 25 percent.
  

17      Q.  Okay.  So of the total 20 percent of the nationwide
  

18   account that was, or the dollars that were lost to Dean Foods,
  

19   20 percent of that was in California?
  

20      A.  Can you please restate your question?
  

21      Q.  Well, you said 20 -- Dean Foods lost about 20 percent
  

22   of this account's business; is that right?  On a nationwide
  

23   basis?
  

24      A.  Correct.  Of our business with the customer, yes.
  

25      Q.  And then 20 percent of what you lost you attributed to
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 1   California?
  

 2      A.  Yes.
  

 3      Q.  Okay.  And are you saying that the producer-handlers
  

 4   that displaced Dean Foods in California caused Dean Foods to
  

 5   lose the other 80 percent of the business in the rest of the
  

 6   country?
  

 7      A.  No, I'm not saying that.
  

 8      Q.  Okay.  So that had to have been based on one of the
  

 9   other, one of the three reasons that you gave, either it was
  

10   the quality, or the service, or the price in those territories?
  

11      A.  No, I don't think that.  I think that the bid was taken
  

12   on a state-by-state basis, and again, my testimony is here to
  

13   talk about the impact of the, of the bid on my specific
  

14   business.  And again, we lost 20 million gallons in that bid
  

15   process in the State of California.  And I'm, and the factors
  

16   that were associated with why we lost it, are obviously, like I
  

17   said, quality, service, and price is what I view in my
  

18   experience, as three reasons why customers do make the decision
  

19   to move supply.  And in referring to the testimony for the
  

20   State of California, we did lose, like I said, the 20 million
  

21   gallons of volume.
  

22      Q.  Okay.  I don't think you answered my question, though.
  

23   And I understand and appreciate that you are here to talk about
  

24   California.
  

25      A.  Right.
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 1      Q.  But I can't separate the two, because if there's other
  

 2   justifications that go into why you lost the account on a
  

 3   nationwide basis, it does apply to why you lost it in
  

 4   California, and it does apply to my clients' perspectives on
  

 5   whether or not your assumptions of why you lost to them were
  

 6   accurate or not.  So I'm just trying to understand, if you are
  

 7   trying to say that because the producer-handlers hold exempt
  

 8   quota in California, and you believe that that's why they were
  

 9   able to undercut you in your bids in California for this
  

10   national account, right?
  

11      A.  Correct.
  

12      Q.  Okay.  Are you saying that because those
  

13   producer-handlers were able to win the bids in California, that
  

14   that's what caused you to lose the other 80 percent that you
  

15   lost to this national account?
  

16      A.  No, I'm not saying that.
  

17      Q.  Okay.  So the other 80 percent, you are saying, was for
  

18   different reasons that you lost those accounts.
  

19      A.  Based off of what we as a company believe are the
  

20   reasons why you lose business, which is price, quality, or
  

21   service, I'm not, I don't know exactly what reason why the
  

22   retailer made the decision to move the business.  What I am
  

23   testifying to is that in the State of California, quality and
  

24   service were not an issue with this specific customer, and my
  

25   experience would then lean to the fact that price was the

6455



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1   factor in terms of why the business left.
  

 2      Q.  Was price the factor for why the other 80 percent left
  

 3   in the other states, other than California?
  

 4      A.  I don't know exactly why the, why the customer made the
  

 5   decision.  But again, when it comes to private label milk,
  

 6   price is usually the winning equation on why customers make the
  

 7   decision to leave.  So I would assume where we lost the
  

 8   business in other parts of the country, the reason the decision
  

 9   was made was based off of price.
  

10      Q.  And Mr. Blaufuss, maybe you can weigh in on this.  In
  

11   those other states where this national account was lost, are
  

12   there Federal Orders in place?
  

13       MR. BLAUFUSS:  Yes, there are Federal Orders in the U.S.
  

14      Q.  In the other states that this national account exists
  

15   in which Dean Foods lost that business?
  

16       MR. BLAUFUSS:  Yes, there are states which we do business
  

17   that fall in the Federal Orders that would have been included
  

18   in this bid.
  

19      Q.  Okay.  And in those Federal Orders is the same
  

20   producer-handler definition of limiting the cap at three
  

21   million pounds, does that exist in those areas?
  

22      A.  The cap in the Federal Order system is three million
  

23   pounds of Class I route dispositions for producer-handlers.
  

24      Q.  And did that cap, was that cap in place at the time
  

25   that the other 80 percent of the business was lost to this

6456



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1   national account?
  

 2      A.  The national hearing put that in place in 2009.
  

 3      Q.  And this bid took place in April of 2012?
  

 4      A.  That's what Matt testified to, so Matt -- and my daily
  

 5   activity is not with sales, it is not with doing these bids, so
  

 6   you are asking me a lot of these questions that honestly I
  

 7   don't deal with this area.
  

 8      Q.  Okay.  Mr. Williams, so if the cap for, of the other
  

 9   Federal Orders was put in place for producer-handlers in 2010,
  

10   and this bid was in 2012, you would agree with me then, that
  

11   those Federal Orders contained the producer-handler cap in
  

12   those areas; is that right, at the time that you made the bid?
  

13       MR. WILLIAMS:  Yes.
  

14      Q.  Okay.  Have you, from Dean Foods, ever won any bids
  

15   against a producer-handler in California?
  

16       MR. WILLIAMS:  We have.
  

17      Q.  Do you know how many?
  

18      A.  No, not off the top of my head.
  

19      Q.  Do you know if it's more than five?
  

20      A.  It is between, yeah, I mean, it could be more than
  

21   five.  I would have to think through, if you want me to -- I
  

22   mean, how much time do you want me to take to answer the
  

23   question?
  

24      Q.  I want you to take as much time as it takes to get the
  

25   information out.
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 1      A.  Yes, there are more than five.
  

 2      Q.  Okay.  How many more than five?
  

 3      A.  I am getting a little bit older that I can't remember
  

 4   everything.  I would say it's more than five and less than
  

 5   seven.
  

 6      Q.  And what timeframe are you talking about?
  

 7      A.  During my tenure within the company over the last six
  

 8   years.
  

 9      Q.  So in the last six years, you believe that you have,
  

10   Dean Foods has been able to win about seven bids against, or
  

11   about six, sorry -- it's supposed to be Love Your Lawyer Day --
  

12   let me say that again.  So in the last six years, you believe
  

13   that you have been able to win about six accounts from
  

14   producer-handlers?
  

15      A.  About five to six, just between five and seven, about
  

16   six.
  

17      Q.  And around six accounts.  What is the, how many gallons
  

18   of milk would that represent or gallons of product?
  

19      A.  15 million gallons.
  

20      Q.  50?
  

21      A.  15.
  

22      Q.  15, 1-5?
  

23      A.  Yes.
  

24      Q.  Okay.  And do you still have those accounts today?
  

25      A.  Yes.
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 1      Q.  Okay.  And do you know what years those bids were won?
  

 2   I want to protect, I want to protect the confidential side of
  

 3   this, so without naming them, if you went through the six, can
  

 4   you kind of tell me what years they would have been won?
  

 5      A.  They have been, obviously from, in the last six years
  

 6   is the ones that I'm obviously testifying on, 2009, 2011, '12
  

 7   and then, '12 -- yeah, '09, '11, and '12.  2009, 2011, and
  

 8   2012.
  

 9      Q.  So you are lucky in the odd years and '12.
  

10      A.  Well, except for one year that you are referring to.
  

11      Q.  And so there would have been maybe two in each of those
  

12   years, is that what you are thinking of?
  

13      A.  Yes, as I can recall.
  

14      Q.  Okay.  And are those stores located through, that you
  

15   won, the bids that you won, are they located throughout the
  

16   State of California?
  

17      A.  They are.
  

18      Q.  Can you give me the kind of territory?  Does it go from
  

19   North all the way down to the South or is it located in any
  

20   specific areas?
  

21      A.  Southern California and Northern California.
  

22      Q.  Okay.  All six were in those locations?
  

23      A.  Yes.
  

24      Q.  And where are your plants located?
  

25      A.  We have two in the City of Industry and then one in
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 1   Hayward, California.
  

 2      Q.  So I'm not from California, tell me where those are
  

 3   located?
  

 4      A.  Hayward is located just south of the Oakland Airport,
  

 5   right just in close proximity to Oakland, California.  And then
  

 6   City of industry is located on the 60 Freeway, in between the
  

 7   57 and the 605, it is due East of the Los Angeles by about 30
  

 8   miles, and they are within two miles of one another in the
  

 9   City of Industry.
  

10      Q.  Okay.  Thank you.  So of the accounts that you won, are
  

11   any of them more than 200 miles from your plants?
  

12      A.  Not the stores that we bid to service from, no.
  

13      Q.  Okay.  Is it fair to say that you don't have any of the
  

14   cost data for any of the producer-handlers?
  

15      A.  Yes.
  

16      Q.  You don't have any of the plant manufacturing cost
  

17   data?
  

18      A.  No, I do not.
  

19      Q.  Okay.  So -- and I don't want to oversimplify this, but
  

20   I want to understand because there's something that kind of
  

21   feels off when I read in your statement you say, you kind of
  

22   walked through this bid process, and then you say, "this result
  

23   cannot credibly be explained by claiming that the
  

24   producer-handler plants have more efficient plant operations
  

25   that enable them to overcome the materially higher distribution
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 1   costs they incur for the business."  And I guess, you know, you
  

 2   walked through the bid process, and talk about all these
  

 3   factors, and then you say it is only logical to concluded that
  

 4   the reason they were able to get this bid is because they have
  

 5   this price advantage.  Is that fair to say?
  

 6      A.  Yes.
  

 7      Q.  Okay.  So is your position really that you believe
  

 8   Dean Foods should be able to win every bid against a
  

 9   producer-handler because you should be able to gauge what these
  

10   other kind of fixed costs are?
  

11      A.  No.  I think that, you know, our point of view is that
  

12   when 70 percent of the costs to make a gallon of milk are in
  

13   your raw milk costs, that the reality is that when you look at
  

14   this example that we have laid out, when you are delivering and
  

15   adding significant distribution costs from your plant, the only
  

16   way that you can obviously achieve that is through an advantage
  

17   that Rob has testified to, which is, you know, the raw milk
  

18   advantage that they have through the, through the exempt quota.
  

19      Q.  Okay.  But it is fair to say you don't really know what
  

20   factors went into their ability to quote the price; is that
  

21   right?
  

22      A.  I'm only testifying on my expertise in the industry and
  

23   my understanding of the industry and the cost inputs relative
  

24   to the dairy industry, but I do not know their costs.
  

25      Q.  Okay.  So you would agree that you are trying to make

6461



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1   an educated guess, but you have limited information from which
  

 2   to make that, to draw that conclusion.  Is that fair to say?
  

 3      A.  I think I have plenty of information to draw my
  

 4   conclusion, based off of, you know, understanding the industry,
  

 5   understanding the materiality of the differences that can come
  

 6   from the other costs associated with, obviously, manufacturing
  

 7   milk, and that's why I feel that I can, I have enough
  

 8   information to draw my conclusion.
  

 9      Q.  And you feel confident in that that's the only reason
  

10   why they could, they could undercut Dean Foods on a bid is
  

11   because of this exempt quota?  You are confident you have
  

12   enough information to draw that conclusion?
  

13      A.  Again, based off of my knowledge of the industry and
  

14   knowing that price is a major factor on why customers make the
  

15   decision to move to different suppliers, that is the conclusion
  

16   that I'm coming to.
  

17      Q.  Okay.  And DFA is one of your suppliers, isn't it?
  

18      A.  Yes.
  

19      Q.  So you are a customer of DFA, Mr. Hollon?
  

20      A.  Correct.
  

21      Q.  Okay.  Mr. Blaufuss, I want to talk to you a little bit
  

22   about the -- I changed gears here.  I want to talk to you about
  

23   when you talked about the kind of soft cap, hard cap in the
  

24   producer-handlers hearing, the national hearing that -- you
  

25   attended that?
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 1       MR. BLAUFUSS:  No, I believe I would have been still an
  

 2   undergrad, or no, in 2009 I would have just gotten out of grad
  

 3   school.
  

 4      Q.  Okay.
  

 5       MR. BLAUFUSS:  So I was not at the hearing, no.
  

 6      Q.  Okay.  But you have read up on it and that's why you
  

 7   are providing the information that you've provided here today?
  

 8      A.  That's correct.
  

 9      Q.  And you've talked with people who have, from
  

10   Dean Foods, who participated in that hearing just so you could
  

11   get up to speed and talk about it?
  

12      A.  You know, I can honestly say I read, most of what I
  

13   know I read through the hearing transcripts.  What we testified
  

14   to, obviously I have talked to internal people who have
  

15   extensive knowledge of the issue, but a lot of it has come
  

16   through the hearing transcripts.
  

17      Q.  And you have mentioned, you were talking about the soft
  

18   cap.  And am I correct in saying that you are suggesting that
  

19   the producer handlers are operating like a soft cap was in the
  

20   Federal Order hearing?
  

21      A.  Yes.  So they are granted an exemption on a certain
  

22   amount of pounds.  Well, yes.  So they are granted exemption on
  

23   a set amount of pounds and anything above that becomes pooled.
  

24   So they are exempt from paying Class 1 on that level of exempt
  

25   quota, above that, then they have to answer to the pool.
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 1      Q.  Okay.  And in the Federal Order hearing, nobody ever
  

 2   had to invest any money, or there was no kind of investment
  

 3   that was made into obtaining that soft cap; is that right?
  

 4      A.  Correct.  There was no quota system, so there wasn't a
  

 5   quota cost.
  

 6      Q.  Okay.  And you understand that with exempt quota that
  

 7   there's actually been dollars invested, and business,
  

 8   structural investments made in order to obtain that exempt
  

 9   quota?
  

10      A.  I believe that part of it with the quota system was put
  

11   in, that they were granted the exempt quota, and I believe
  

12   through your own proposal, you have stated that yes, you paid
  

13   additional monies to acquire additional quota.
  

14      Q.  You didn't know that on your own, though, or have
  

15   information about that?
  

16      A.  Just knowing the quota system generally.  I mean, it is
  

17   not, California quota isn't something I focus in on my
  

18   day-to-day activities at Dean Foods.
  

19      Q.  Okay.  Do you understand that an exempt quota holder,
  

20   well, in acquiring that quota, that they are actually issued a
  

21   quota certificate, an ownership certificate that shows that
  

22   they own a tangible piece of asset?
  

23      A.  Again, I don't know the inner workings of having a
  

24   certificate and all those details of quota.  I mean, I would,
  

25   again, if you are going to get specific with questions on
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 1   quota, I would save it for our quota discussion.
  

 2      Q.  Okay.  And this, the soft cap, though, that you are
  

 3   talking about, that was pertaining to new entries into the
  

 4   market, right?  Somebody who was going to be producing, they
  

 5   could be exempt up to a certain amount?
  

 6      A.  I honestly don't recall off the top of my head how that
  

 7   was applied.  If it was new, if it was current, I just know
  

 8   that it was discussed.
  

 9      Q.  Okay.  So is it, these are questions that I should,
  

10   then, defer likewise to the quota witness?
  

11      A.  If it's tied to quota, yes.
  

12      Q.  Okay.  So when you say in your testimony "the soft cap
  

13   provision is the proverbial gift that keeps on giving," and
  

14   then the next sentence, I'm reading from page 2 of your
  

15   testimony, "the California producer-handlers are able to expand
  

16   their Class 1 sales by diluting the dollars they avoid paying
  

17   into the pool over the totality of their total Class 1 sales."
  

18   Can you help me understand what you are referring to there?
  

19      A.  So the exempt quota, it's a static number, relatively
  

20   static number.  And so you are saving having to pay the Class 1
  

21   of the pool, and so the difference on those pounds that you are
  

22   saving, is the Class 1 minus the quota price.  So that if you
  

23   only had volume or sales to match your exempt quota, that's the
  

24   full advantage.  So if you go up a gallon above that ten
  

25   gallons, or ten million above that, it dilutes out the value of
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 1   that exempt quota advantage.  And that's what I mean by the
  

 2   sale.  So if they didn't go out and increase their sales above
  

 3   what their exempt quota sales would be, they're diluting out
  

 4   the total value of that over the totality of their gallon
  

 5   sales.
  

 6      Q.  So how is it a gift that keeps on giving?
  

 7      A.  Because they can spread those dollars out however they
  

 8   best see fit.
  

 9      Q.  So --
  

10      A.  They have a pool of dollars to work with that they are
  

11   not paying into the pool, and how they choose to allocate those
  

12   amongst they're going to a customer, is how they choose to do
  

13   that.
  

14      Q.  Okay.  So am I correct that you are saying that this
  

15   would then allow them to reduce their cost on the plant side so
  

16   that they would have a greater margin window that they could
  

17   use to negotiate their bid prices; is that fair?
  

18      A.  Could you repeat the question, please?
  

19      Q.  Well, you are saying that there's this price advantage,
  

20   and I'm trying to figure out what your understanding is of how
  

21   it works.  Are you saying that the plant side of their business
  

22   uses that cost advantage, or this exempt quota advantage to
  

23   reduce their cost, their input cost into their manufactured
  

24   cost of goods?
  

25      A.  As I understand it, Dean Foods, and maybe I'll just
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 1   keep it more proud and if I don't answer your question, I'm
  

 2   sure you will let me know.  Dean Foods pays Class 1 prices on
  

 3   all of our Class 1 pounds.  The exempt quota holders pay a
  

 4   Class 1 price on the volume they hold above their exempt quota
  

 5   pounds.  So let's say they have 100 pounds of Class 1 sales and
  

 6   let's say 20 of it is exempt.  So they are paying the Class 1
  

 7   price on 80 pounds of it, and only basically having the quota
  

 8   price on the remaining 20.
  

 9      Q.  Okay.  So the net effect of that is that the total cost
  

10   of goods for that plant would be less than somebody who was
  

11   paying Class 1 price for all of the milk that they acquired; is
  

12   that right?
  

13      A.  Yes, it's an advantage.
  

14      Q.  Okay.  So that's what I'm just trying to understand.
  

15   So you are saying that the manufactured cost of goods, so which
  

16   would include the price of the raw milk, right?
  

17      A.  Yes.
  

18      Q.  That the manufactured cost of goods would be less for a
  

19   producer-handler than it would be for somebody who did not have
  

20   an exempt quota allocation?
  

21      A.  That is my belief.
  

22      Q.  Okay.  And it is that lower manufactured cost of goods
  

23   that gives them the opportunity to go out and bid on contracts
  

24   and secure them with that advantage?
  

25      A.  Having a lower cost of milk price is definitely helpful
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 1   when you are going to a customer.
  

 2      Q.  Okay.  But that's what you are saying is the disruption
  

 3   in the market?
  

 4      A.  I believe that cost advantage is disruptive to the
  

 5   market.  As a term in the Federal Order structure, is similarly
  

 6   situated handlers having the same regulated cost structures.
  

 7   So you are not creating an advantage to one handler over the
  

 8   other.  In this case, as I have testified to, and Matt has put
  

 9   in his testimony as well, we believe that there is a difference
  

10   in the regulated cost structure between we as a fully regulated
  

11   Class 1 handler and the exempt producer-handlers.
  

12      Q.  Okay.  So, and when Dean Foods bids on a customer
  

13   account, do you always build in a margin so some level of
  

14   profitability when you are bidding on an account?
  

15       MR. WILLIAMS:  Yes.
  

16      Q.  And do you have a target margin that you are shooting
  

17   for for all of your accounts?
  

18       MR. WILLIAMS:  We have -- we have a target that we, it's
  

19   not specific to each individual, it's specific to each
  

20   individual account.
  

21      Q.  Okay.  So it is not specific to product lines, it is
  

22   specific to accounts, right?
  

23      A.  It's a combination of both.
  

24      Q.  Okay.  Can you share with me the range?  Do you want to
  

25   share a range of the margin that you are talking about?
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 1      A.  No, I do not.  No, that's confidential information.
  

 2      Q.  Okay.  So --
  

 3       JUDGE CLIFTON:  Let me interject.  I think a lunch break
  

 4   would be a good idea.  So Mr. Williams, were you planning to --
  

 5       MR. WILLIAMS:  I have Producers chocolate milk, I'm good --
  

 6   double chocolate.
  

 7       JUDGE CLIFTON:  I found it good as well.  If we break for
  

 8   lunch, but you are required to be back on the witness stand
  

 9   after lunch, would that work out with your schedule,
  

10   Mr. Williams?
  

11       MR. WILLIAMS:  Sure.
  

12       JUDGE CLIFTON:  Okay.  Why don't we break now, so remember
  

13   where you are, and please be back and ready to go at 1:40.
  

14   1:40.
  

15       (Whereupon, a lunch break was taken.)
  

16                            ---o0o---
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1         FRIDAY, NOVEMBER 6, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We are back on record at 1:46.  As I have
  

 3   said before, thank you for waiting for me.
  

 4           I would like to invite the panel to return to the
  

 5   witness stand, and I would like to invite Ms. Hancock to resume
  

 6   cross-examination.
  

 7   BY MS HANCOCK:
  

 8      Q.  Nicole Hancock.
  

 9           So I think where we left off, I had asked a question
  

10   about, I think it was with Mr. Williams, and I was asking about
  

11   whether you -- I guess just to kind of back up a smidge, just
  

12   so it is all in context.  We are talking about how you bid on
  

13   your customer, or how you submit your bids and how you
  

14   calculate those numbers.  Is that where you believe we left
  

15   off?
  

16       MR. WILLIAMS:  Yes.
  

17      Q.  Okay.  And we talked about all the factors that we
  

18   talked about earlier, and I think the last topic that we were
  

19   talking about was margins that you -- you, when you build in
  

20   that bid, you are also building in some type of a margin in
  

21   there as well; is that fair?
  

22      A.  Correct.
  

23      Q.  Okay.  So you would agree then, that margin is another
  

24   kind of variable that can be used in making a bid or setting a
  

25   bid amount for a customer?
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 1      A.  Yes.
  

 2      Q.  And if you were a plant who operated on a business plan
  

 3   that was projected out based on larger margins, that would be a
  

 4   factor in the amounts that are bid out to customers, right?
  

 5      A.  Correct.
  

 6      Q.  And then in your negotiating power, it kind of gives
  

 7   you some flexibility, you can pull back on your own margins,
  

 8   make them as thin as you want, depending on what your
  

 9   motivation is for getting that customer?
  

10      A.  That's correct.
  

11      Q.  And, so Dean Foods, how is it that you set your
  

12   margins?  Do you have a team of people that have come up with
  

13   kind of a range or do you have authority to do that on your
  

14   own?
  

15      A.  I have an expectation on operating income that I need
  

16   to deliver for my area of responsibility, my area of
  

17   responsibility annually.
  

18      Q.  Okay.  So you just get to operate within the parameters
  

19   that will ultimately let you achieve your goals?
  

20      A.  Correct.
  

21      Q.  Okay.  And so do you move that mark on your margin,
  

22   your percentage that you have set on your bids that you are
  

23   putting out?  Do you move that quite a bit depending on who you
  

24   are bidding at the time?
  

25      A.  There is different levels of variability in terms of
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 1   the margin that we generate on various customers, if that
  

 2   answers your question.
  

 3      Q.  I think so.  Can you tell me how far that market moves,
  

 4   kind of the range of movement?  You don't have to tell me what
  

 5   your margins are on your bids, but can you tell me how far that
  

 6   mark moves depending on who the customers are?
  

 7      A.  It seems, I feel like we're getting into a little bit
  

 8   of confidential territory in terms of how we bid business and
  

 9   our motivations for doing so.
  

10      Q.  Okay.  So you are not comfortable sharing that
  

11   information?
  

12      A.  No.
  

13      Q.  Okay.  And is it fair to say then that you don't have
  

14   that information about your competitors either?
  

15      A.  No, I do not.
  

16      Q.  Okay.  And that would be -- that would be an area that
  

17   is not kind of fixed, that's an area that would be a variable
  

18   as we described it, in talking about the criteria used in
  

19   determining what prices you set for your bids?
  

20      A.  That is an area that could be considered variability.
  

21   But again, based off of my industry expertise and 20 years of
  

22   business, it seems like the businesses are in the business of
  

23   making money.  So that is why I would ascertain that that's
  

24   probably not as much of a variable as maybe you are drawing it
  

25   to be.
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 1      Q.  Okay.  But it is kind of the nature of the business
  

 2   that sometimes you win bids and sometimes you lose bids; is
  

 3   that right?
  

 4      A.  Yes.
  

 5      Q.  One of the factors that, I don't know where it fits
  

 6   into the five that we talked about, as kind of your
  

 7   administrative and overhead expense, where do you put that in
  

 8   the five that we talked about?
  

 9      A.  That would be probably in the one that we did not cover
  

10   in terms of what are one of the components to costing.
  

11      Q.  So it would be kind of another sixth additional --
  

12      A.  Yes.
  

13      Q.  I just want to finish my question.  It would be kind of
  

14   a sixth additional factor that would be considered in setting
  

15   your pricing; is that fair?
  

16      A.  Yes.
  

17      Q.  And that would also play heavily into what kind of
  

18   margins you could anticipate from a bid price, right?
  

19      A.  Correct.
  

20      Q.  And if you have a considerable of overhead, it would
  

21   add to the amount of costs that are factored into your
  

22   manufacture cost of goods?
  

23      A.  It would.  But again, I think it goes back to what you
  

24   said is, you allocate cost obviously differently to win bids,
  

25   and with private label milk business being so critical to a
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 1   manufacturing plant's ability to be successful, you are
  

 2   absorbing those costs across different bids in different ways.
  

 3      Q.  The answer is yes, though, that's a factor in --
  

 4      A.  That --
  

 5      Q.  -- in what the manufactured cost of goods would be?
  

 6      A.  Yes.
  

 7      Q.  Okay.  And then do you offer, as from Dean Foods, do
  

 8   you offer any kind of rebates to your customers?
  

 9      A.  Again, that's confidential information relative to
  

10   customers that I would not like to share and testify to at this
  

11   time.
  

12      Q.  Okay.  If, hypothetically speaking, you did offer a
  

13   rebate, would that be a cost of the goods sold that you would
  

14   factor in?
  

15      A.  Again, if in the -- in the industry, as an industry of
  

16   practice, again, offering a rebate would be part of your
  

17   pricing, right?  To cover all of the costs that we just laid
  

18   out, so it's not an incremental cost above and beyond the ones
  

19   that we just talked about.
  

20      Q.  Okay.  So if you were determining your manufactured
  

21   cost of goods, it wouldn't be calculated into that number, but
  

22   it would be determined, it would be a factor that you use to
  

23   determine what your levels of margins are.  Is that fair?
  

24      A.  Yes.
  

25      Q.  Okay.  And so rebates.  Do you offer any kind of
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 1   marketing allowances to any of your customers?
  

 2      A.  Again, you are asking -- I'm not -- it's confidential
  

 3   information on what type of rebates and if we offer rebates and
  

 4   marketing allowances to our customers.  I'm here to obviously
  

 5   testify on how we quote RFP pricing relative to a bid.
  

 6      Q.  Okay.  And then what about, what about any kind of
  

 7   growth incentives?  Do you offer any kind of volume sales
  

 8   growth incentives to any of your customers?
  

 9      A.  Again, I view that as confidential information and am
  

10   not comfortable with sharing that with you, to answer your
  

11   question.
  

12      Q.  Okay.  Would you agree to me, though, that it would be
  

13   really important information to have when you are considering
  

14   whether or not Dean Foods had a price advantage or was at a
  

15   disadvantage in pricing its product bids to customers against,
  

16   say, local California plants?
  

17      A.  Well, I wouldn't say that I think that all of those, if
  

18   you do choose to offer any type of price off to a customer, it
  

19   all is going to be absorbed in your ability to, in terms of
  

20   what your total cost is to obviously generate a profit based of
  

21   the components that we laid out.  And so it's a factor that
  

22   would be considered.  However, it's all based off of your input
  

23   costs, the ones that we have kind of talked about in terms of
  

24   your ability to offer that.
  

25      Q.  Okay.  Is there any, well, I guess, let me say this
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 1   differently.  Do you offer nationwide accounts any type of
  

 2   additional incentives because you have the ability to service
  

 3   them nationally?
  

 4      A.  Again, I view that as confidential information in terms
  

 5   of our relationships with our customers in terms of how we
  

 6   price them, and would prefer not to answer the question.
  

 7      Q.  Okay.  Thank you.  That's all I have.
  

 8       JUDGE CLIFTON:  Who next has questions for either of these
  

 9   panel members, either Mr. Williams or Mr. Blaufuss?
  

10                        CROSS-EXAMINATION
  

11   BY MR. SHEHADEY:
  

12      Q.  My name is Richard Shehadey.  I introduced myself
  

13   earlier when we opened this morning.  I just had one question.
  

14       JUDGE CLIFTON:  And just so the record is clear, and what
  

15   entity are you affiliated with?
  

16       MR. SHEHADEY:  I'm with the Producers Dairy Foods and
  

17   Bar 20 Dairy Farms and a member of the California Producer
  

18   Handler Association.
  

19   BY MR. SHEHADEY:
  

20      Q.  There was a statement made this morning that of the
  

21   accounts that were bid and acquired, that none of them were
  

22   over 200 miles, and I have a question about that statement,
  

23   because there's milk bottled in Hayward, Berkeley Farms milk in
  

24   Bakersfield.  And Bakersfield is 110 miles South of Fresno.
  

25   And according to my Google or Apple Map a few minutes ago, from
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 1   the Berkeley Farms plant in Hayward to an account in
  

 2   Bakersfield is 271 miles.  And my question would be, do you
  

 3   have business in Bakersfield that is served out of your plant
  

 4   in Hayward?
  

 5       MR. WILLIAMS:  We do.  It is a significantly small portion
  

 6   of the business that we have in our total plant operations in
  

 7   Hayward, California.  And quite honestly, we have other plans
  

 8   to move it to another plant, which would be a closer plant,
  

 9   because, in order to offset the logistics cost.  However, as a
  

10   dairy that has a third party that we negotiate with, which is
  

11   our union, we need to obviously get sign off and buy off with
  

12   our union contract to allow to us do that.  But that is indeed
  

13   the case.  But it is not nearly as significant as the 20
  

14   million gallons that are being delivered into the market that
  

15   we lost, that account for the volume that's into the other
  

16   market today.
  

17       MR. SHEHADEY:  And you would agree that it is 271 miles
  

18   based on my Apple?
  

19       MR. WILLIAMS:  I will agree with that.
  

20       MR. SHEHADEY:  Okay.  Thank you.
  

21       JUDGE CLIFTON:  Who next, Mr. Beshore?
  

22                        CROSS-EXAMINATION
  

23   BY MR. BESHORE:
  

24      Q.  Just one quick follow up question for Mr. Blaufuss on
  

25   the data set that we were, I was asking about earlier.
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 1          Do you have Exhibit 61, which is the CDFA information
  

 2   CDFA, Z, which titled Classification of Bulk Milk Skim and
  

 3   Cream Received by California Pool Plant?
  

 4       MR BLAUFUSS:  Yes.
  

 5      Q.  Okay.  And this runs through July 2015.  My question
  

 6   is, is the, to the best of your knowledge, is the August
  

 7   Class 1 utilization in your testimony that I asked you about
  

 8   before, the August number for this same data set?
  

 9      A.  Looking at the data set and just looking from a year
  

10   back, so you are looking at roughly 27 million pounds, it would
  

11   seem to be generally reflective that's where that number would
  

12   be coming from.
  

13      Q.  So you think it is the August number for the same set
  

14   of data?
  

15      A.  I believe it would be.
  

16      Q.  Okay.  Thank you very much.  That's all.
  

17       JUDGE CLIFTON:  Who next has questions for Mr. Williams or
  

18   Mr. Blaufuss?  I have just a couple then, I'll see if anyone
  

19   else does.  Mr. Williams, you referred to a mil.  What portion
  

20   of a penny is a mil?
  

21       MR. WILLIAMS:  A tenth.
  

22       JUDGE CLIFTON:  A tenth?  Okay.  Thanks.  And when you gave
  

23   the example to show the difference between hauling costs of 31
  

24   cents a gallon and 15 cents a gallon, I didn't quite catch what
  

25   I was comparing.  So when you talked about the 31 cents a
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 1   gallon you were talking about from Tulare to Southern
  

 2   California; is is that correct?
  

 3       MR. WILLIAMS:  That is correct.
  

 4       JUDGE CLIFTON:  And the 15 cents a gallon was from what
  

 5   place to what place?
  

 6       MR. WILLIAMS:  That was from our Alta Dena plant in
  

 7   Southern California to four retail outlets located within a
  

 8   50-mile radius of our plant, and so that cost is kind of what
  

 9   that would cost us to pay for the labor, the truck, to actually
  

10   make those four deliveries based off of 3,800 gallons on a
  

11   truck, which is what a typical truck can handle in terms of
  

12   total gallons on the truck.
  

13       JUDGE CLIFTON:  Thank you.  Who next has questions?
  

14   Ms. Taylor?
  

15                        CROSS-EXAMINATION
  

16   BY MS. TAYLOR:
  

17      Q.  Good afternoon, Erin Taylor.  Mr. Williams, I'm with
  

18   USDA, I don't believe I have introduced myself to you yet.  So
  

19   welcome.
  

20      A.  Nice to meet you.
  

21      Q.  I first want to go back what's on just happened to the
  

22   questions Mr. Beshore asked you, Mr. Blaufuss.
  

23           I did not quite catch what you two were talking about,
  

24   but I think you two knew what you were talking about because
  

25   perhaps you talked about it before you got on the stand, that
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 1   might be wrong, I don't know.  But you talked about, it was
  

 2   CDFA, the Exhibit 61, Table Z, August 2015 is what I think what
  

 3   you were referring to.  And you said, whatever number, and I
  

 4   don't have that exhibit in front of me, but that number in that
  

 5   exhibit is in your testimony, probably found on page 5.  Were
  

 6   you talking about the 503 -- what number were you talking about
  

 7   can be found in both places?
  

 8       MR. BLAUFUSS:  So I was talking about the 29,756,864
  

 9   pounds.
  

10      Q.  The out-of-state milk?
  

11      A.  Correct, the out-of-state milk found towards the bottom
  

12   of page 5.
  

13      Q.  Okay.  Thank you.  Okay.  I want to just quickly ask a
  

14   few questions.  We have kind of gone down many tangents with
  

15   your cross, and kind of bring it back to big picture stuff and
  

16   make sure that the Department understands big picture what your
  

17   proposal is and why you are supporting it.
  

18          And as I read your testimony, Dean Foods, a take away
  

19   that Dean's Food opinion is that producer-handlers operating
  

20   currently in California under the California State Order system
  

21   have a regulated cost advantage over fully regulated fluid
  

22   plants; is that correct?
  

23      A.  Yes.
  

24      Q.  And you equate that difference to be the difference
  

25   between Class 1, the Class 1 price, and the quota price of the
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 1   respective months for the amount of exempt quota that that
  

 2   producer-handler has?
  

 3      A.  For each pound of, I guess hundredweight of exempt
  

 4   quota, yes, that would be the difference.  The So Cal or
  

 5   Nor Cal Class 1 price minus the monthly announced quota price.
  

 6      Q.  Okay.  And when I took your numbers for, out of your
  

 7   chart for example, and I -- let's see where I was, somewhere,
  

 8   where you had, let's see, 20 million pounds of exempt quota,
  

 9   roughly, and 99 million pounds of pooled Class 1.  So you add
  

10   those two together, it is a total of 120 million pounds roughly
  

11   of producer-handlers Class 1.  And so the exempt quota on that
  

12   accounts for, if you will indulge me, around 17 percent is what
  

13   I came up with, is out of all of the producers Class,
  

14   producer-handlers Class 1 utilization, 17 percent of it is, has
  

15   exempt quota.  I took the 20 million, divided by the total of
  

16   120 million, that's what I came up with.
  

17          The numbers, I guess what I'm trying to say is, I don't
  

18   need the confirmation on the numbers, but whatever the percent
  

19   of exempt quota that they have that pricing advantage of, and
  

20   you listed that in your exhibit tables, they take that
  

21   advantage and they can spread it on the rest of their volume.
  

22   So while they might have an advantage of say, 14 cents a gallon
  

23   on their exempt quota, they can take that 14 cents, and this is
  

24   what you talked about diluting it across the rest, they dilute
  

25   it across the rest of their gallons sold to be able to have
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 1   that cost advantage.
  

 2      A.  They allocate it how they best see fit.
  

 3      Q.  Okay.  And it's the opinion of Dean that USDA should
  

 4   continue its adopting California the same policy on
  

 5   producer-handlers as we have in the other ten Federal Orders,
  

 6   and you would -- is that correct?
  

 7      A.  We would adopt what's in 124 and 131, which is a little
  

 8   bit different because of the ownership restrictions.
  

 9      Q.  Okay.  But the three million hard cap is more what I
  

10   was getting at in that question.
  

11      A.  Yes, that's correct.  So it has a three million hard
  

12   cap and the 150,000 pounds a month in milk outside their own
  

13   system.
  

14      Q.  And if the producer-handler didn't meet that cap, then
  

15   they would be a fully regulated distributing plant if they met
  

16   those qualification standards.
  

17      A.  Could you ask that question again, please?
  

18      Q.  If the producer-handler exceeded that 3 million pound
  

19   cap, they would then be a fully regulated distributing plant on
  

20   the California Order, as you have it proposed?
  

21      A.  Correct.  It is a hard cap, so if they go to three
  

22   million and one pound, then it is above the cap, they are fully
  

23   regulated.
  

24      Q.  We have talked a lot about the four larger
  

25   producer-handlers that are part of the California Producer
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 1   Handler Association, but I do want to talk about the other
  

 2   producer-handlers in California, and I think they are
  

 3   Option 60, I think I have got that correct, the smaller ones?
  

 4      A.  I believe it is 66.
  

 5      Q.  66, okay.  Do you know if any of those would fall below
  

 6   the, most of those would fall below the three million cap?
  

 7      A.  I believe in order to be an Option 66 you have to be a
  

 8   pretty small volume, which I have to believe is well below the
  

 9   three million.  Though, I can't say that with all certainty, I
  

10   don't have the Option 66 language, but I have a feeling they
  

11   pretty, they are definitely a lot smaller.
  

12      Q.  Okay.  And if they met below the three million cap, but
  

13   say they purchased more than 150,000 pounds of milk outside of
  

14   their own farm production, then they would not the meet the
  

15   producer-handler definition either; is that correct?
  

16      A.  Those are two criterias, so you have the three million
  

17   and 150, and I think if you check one of those boxes, that
  

18   would make you non-exempt.
  

19      Q.  Okay.  On the numbers that you put, I just want to make
  

20   sure, on page 5 of your testimony where you put in numbers and
  

21   the 29 million pounds were out-of-state milk?
  

22      A.  Uh-huh.
  

23      Q.  I want to make sure that's not somehow double counted
  

24   in the producer-handler numbers because they can purchase
  

25   out-of-state milk?
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 1      A.  Yes.  And that's a good question.  In the information I
  

 2   was told is the 99 million pound number could include
  

 3   out-of-state milk, but not necessarily that it does.  So there
  

 4   is the potential there could be some extra numbers there, but
  

 5   if anything else, my number would be probably the most
  

 6   conservative.  I'm guessing if you maybe take a few pounds out
  

 7   of here, there actually would raise that percentage from 24 to
  

 8   a number higher than 24.
  

 9      Q.  Okay.
  

10      A.  But I would view my 24 as the most conservative number.
  

11      Q.  Okay.  Okay.  Thank you for that.
  

12          Mr. Williams, I just had a quick question for you, and
  

13   I first wanted to thank you for offering to share some actual
  

14   cost data into the record.  We don't often get that from
  

15   companies for obvious reasons, so it is appreciated by the
  

16   Department when we can look at actual numbers instead of just
  

17   theoretical things.
  

18          My question for you is, and I think it was covered
  

19   mostly, but just to be clear is, what I take away from your
  

20   testimony is that since raw milk costs account for roughly 70
  

21   percent of your total cost, that the variability that you can
  

22   use to adjust the other 30 percent is really minuscule or
  

23   di minimus, it would not make up for the regulated cost
  

24   advantage that the producer-handlers have as you see it; is
  

25   that correct?
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 1       MR. WILLIAMS:  That's my position, yes.
  

 2      Q.  Okay.  And that would equate to the, for example, the
  

 3   difference in transportation cost, which you went into where
  

 4   Tulare to Southern Cal movement would cost about 31 cents a
  

 5   gallon while your local plant would, for the same deliveries,
  

 6   would cost about 15 cents per gallon?
  

 7      A.  Correct.  Correct.
  

 8      Q.  That's it.  Thank you very much.
  

 9       JUDGE CLIFTON:  Is there any other cross-examination before
  

10   I invite redirect?  I see none.  Is any redirect?
  

11                      REDIRECT EXAMINATION
  

12   BY MR. ENGLISH:
  

13      Q.  Yes, your Honor, Chip English, thank you.
  

14           Let me start with a couple of things and let me see if
  

15   I can further try to clear it up.  Ms. Taylor, I apologize that
  

16   it got done so quickly, but the CDFA Exhibit 61, Table Z
  

17   actually ends at July 2014 -- and 2015, I'm sorry, July of
  

18   2015.  And so I believe, Mr. Blaufuss, if you would agree with
  

19   me, the question Mr. Beshore was saying is the other Table AC
  

20   you are referring to had August 2015 data, and you were missing
  

21   that piece of data that isn't on Table Z, correct?
  

22       MR. BLAUFUSS:  That's correct.
  

23      Q.  And Mr. Beshore was saying, was asking you whether
  

24   based upon your conversations with Mr. Shippelhoute, whether
  

25   you would conclude that the August 2015 number you were getting
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 1   would be similar to the class, actually was the number for the
  

 2   Class 1 for August 2015 when the rest of the table ended in
  

 3   July 2015.  Was that your understanding of the question?
  

 4      A.  Correct.  So if I look at the data, it seems to really
  

 5   fit that that would be the number for August 2015 just based on
  

 6   last year's number.
  

 7      Q.  And then in response to the issue that Ms. Taylor asked
  

 8   you about, about sort of dilution effect, I think your answer
  

 9   was it could be spread as they see fit, correct?
  

10      A.  I believe that's what I said.
  

11      Q.  So one option is to spread it over all the volume of
  

12   the milk, correct?
  

13      A.  Correct.
  

14      Q.  But another option would be to take the advantage and
  

15   apply it to one bid at a time, correct?
  

16      A.  Correct.
  

17      Q.  Now, even I got a little confused, and I wasn't sure
  

18   between the questions and answers whether I didn't hear the
  

19   question right or if I didn't hear, so I just want to go to
  

20   three areas first.  And I thought I heard the question as
  

21   being, and this has to do about Dean Foods and it is relative
  

22   size, I thought I heard the question as being are they the
  

23   largest throughout the United States.  And if that were the
  

24   question, then I, what would your answer have been?  If the
  

25   question was are you the largest throughout the United States?
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 1       MR. WILLIAMS:  Yes, we are the largest throughout the
  

 2   United States.
  

 3      Q.  Okay.  Yeah, Rob do you want to take it?
  

 4      MR. BLAUFUSS:  So throughout would imply every single
  

 5   region, so there's certain regions where we don't have volume,
  

 6   we'll pick out the Pacific Northwest, so we're not the largest
  

 7   there.  As a whole, in the US as a whole, yes, we are largest
  

 8   fluid milk processor, but we're not the largest in every single
  

 9   region of the country.
  

10      Q.  And when you referenced, I'm going to this convenience
  

11   store customer, nationwide convenience store customer, and you
  

12   were you asked a number of questions by Ms. Hancock that said
  

13   that the lost sales outside of California were 80 percent.
  

14   Would that be an accurate reflection of what your testimony
  

15   was?
  

16       MR. WILLIAMS:  No, I think that the testimony is that we
  

17   lost about 20 percent of our business in totality, and
  

18   California was 20 percent of the 20 percent that we lost in
  

19   total, but we still did retain business with the customer in
  

20   California.
  

21      Q.  Is it a fact that you retain business that, does the
  

22   customer remain a significant customer of Dean's today?
  

23      A.  The customer is, yes, they are still a significant
  

24   customer of Dean Foods today, and we still service the customer
  

25   today in the US, and additionally, we still service the
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 1   customer today in California.
  

 2      Q.  So when you lost the 111 stores, was there anything
  

 3   about the stores you maintained that adds to your discussion
  

 4   about your conclusions?
  

 5      A.  Yeah, I think that there was a boundary in terms of
  

 6   distance from the plant that acquired the store, which was,
  

 7   like I said, that 241 miles.  Stores below that, we did not
  

 8   lose.  So we still retained stores within our geographic area.
  

 9   And so my point being that if quality, service, or price, were
  

10   some of the factors, there was only, there's only so far that a
  

11   dairy could reach with an advantaged cost on milk to offset the
  

12   logistics cost that allowed them to reach a boundary from their
  

13   plant.  Everything below that we retained.  And so that would
  

14   argue that it wasn't quality or service that was the issue with
  

15   why we lost the business.  Right?  It was another factor.  And
  

16   what we're pointing to is the one that we have been
  

17   highlighting, which is the raw milk advantage.  The raw milk
  

18   advantage only can get you so far when you start to have to
  

19   burden your cost with logistics, right, and mileage from your
  

20   producing plant.  And that is my, that's what I wanted to
  

21   clarify.
  

22       JUDGE CLIFTON:  When you say, Mr. Williams, below that, are
  

23   you talking about south of that?
  

24       MR. WILLIAMS:  Yes, so I think that my point being, is that
  

25   240 miles south, that's where the plant or the plant that
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 1   picked up and acquired the business could do that in a way that
  

 2   achieved their own cost benefit and be able to obviously
  

 3   deliver their own margins, whatever those may be.  Anything
  

 4   below that is --
  

 5       JUDGE CLIFTON:  Further.
  

 6       MR. WILLIAMS:  Further.  You couldn't make it, it was
  

 7   further.  And that further distance could not support the
  

 8   logistics cost, which then, obviously, led to the fact we
  

 9   believe that it was price that allowed them to get that chunk
  

10   of business, and service and quality was okay because we
  

11   retained a very large piece of business with the customer
  

12   today.
  

13       MR. ENGLISH:  Thank you, your Honor, for helping, and
  

14   that's all I have.
  

15       JUDGE CLIFTON:  Are there any follow up questions for
  

16   either Mr. Williams -- yes, Mr. Beshore.
  

17                       RECROSS-EXAMINATION
  

18   BY MR. BESHORE:
  

19      Q.  I have one burning detail question that probably will
  

20   never have another person available to answer it, and it's been
  

21   referenced in the record here somewhere I think.
  

22          I have always heard, this is for Mr. Williams, so I
  

23   have always heard, we have heard discussion that refrigerated
  

24   trucks delivering packaged fluid milk products carry 40,000
  

25   pounds of products, I mean, that's been the, that's just, I
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 1   have heard it any number of times.  8.6 times 3,800 gallons is
  

 2   32,000 or some pounds.  Can you tell me the difference between
  

 3   those pay loads?
  

 4       MR. WILLIAMS:  I will have to defer to the fact -- I'm not
  

 5   again, I am the P&L owner, not the person -- I'm the P&L
  

 6   owner -- again, we cube out our trucks, Dean Foods, at 3,800
  

 7   gallons per load.  And so that is the number that we use, and I
  

 8   referred that to my logistics expert to give me what he cubes
  

 9   out today.
  

10       MR. BESHORE:  Okay.  Thank you.
  

11       JUDGE CLIFTON:  I love his animation.  Anything,
  

12   Ms. Hancock?
  

13                       RECROSS-EXAMINATION
  

14   BY MS. HANCOCK:
  

15      Q.  I wanted to follow up on the price advantage discussion
  

16   that you just had.  Mr. Williams, can you tell me, when you are
  

17   bidding on a contract, how long are those bids good for?  How
  

18   long are those customer contracts are you locking in?
  

19      MR. WILLIAMS:  It depends on the customer.
  

20      Q.  So in the case of the national account, how long on the
  

21   account, or how long of a contract are you locking in in that
  

22   instance?
  

23      A.  Again, it varies on the customer.  It could be from a
  

24   year to three years.
  

25      Q.  Okay.  So for the national account that we were talking
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 1   about where you lost 111 stores, do you know what the term was
  

 2   for those contracts?
  

 3      A.  I do.
  

 4      Q.  And what was that?
  

 5      A.  The original term was anywhere from a two to a four
  

 6   year bid.  It varied depending on the region and that was
  

 7   determined by the customer.
  

 8      Q.  Okay.  And with this customer, once they locked in this
  

 9   bid, did -- did the plant have the ability to kind of
  

10   incrementally increase the price on their own?
  

11      A.  Are you referring to the plant that retained the
  

12   business?  There was, I would say they could move the price
  

13   based off of the commodity input costs that were agreed upon in
  

14   the bid, and they moved, you know, based off of what was agreed
  

15   upon in terms of the agreed upon commodity moves that they were
  

16   willing to accept on a monthly basis or annual basis.
  

17      Q.  Okay.  So whoever it was, whether it was you that did
  

18   win some bids in some instances in California with this
  

19   national account, and then the producer-handlers won some bids
  

20   as well, whatever price they were locked in at, there were
  

21   movements but it was set, right?  There was a formula that was
  

22   determined on how those prices would move; is that correct?
  

23      A.  That is correct.  And so what you are starting margin,
  

24   or the dollars that you have to pay for your logistics costs,
  

25   and your overhead, and your SG&A, and your profit, those were
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 1   established at the start of the bid.  There was no opportunity
  

 2   to enhance those margins once you bid, when you bid the price
  

 3   at the original RFP.
  

 4      Q.  And are those contracts still continuing through today
  

 5   that you bid on in 2012?
  

 6      A.  In some instances yes and in some instances no.
  

 7      Q.  So some of the accounts that you have, that you lost
  

 8   back in 2012, have you gotten any of those back?
  

 9      A.  The account that I referred to, the national retailer
  

10   that I testified on?
  

11      Q.  Correct.
  

12      A.  Yes.  So we have retained business from the 2012 bid,
  

13   but we have also lost additional business from what we, what we
  

14   had at the start of the 2012 bid, and that was business that we
  

15   lost at the bid that just took place here in 2015.
  

16      Q.  Okay.  So the second instance that you said that you
  

17   lost customer to producer-handlers, it was for the same exact
  

18   account, national account?
  

19      A.  It was for the same exact national account.
  

20      Q.  Okay.  So for the amounts that were locked in, that
  

21   means since there was no movement once it was locked in, you
  

22   couldn't adjust your margins at all, whatever price advantage
  

23   was used to lock in those prices was used up with locking in
  

24   those accounts then; is that right?
  

25      A.  That is.

6492



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1      Q.  Okay.  So and since it was locked and there was no way
  

 2   to get out of those contracts because you couldn't kind of
  

 3   increase your margins, there was no way to use that price
  

 4   advantage for any other contracts; is that right?
  

 5      A.  That would be correct.
  

 6      Q.  Okay.  Thank you.
  

 7       JUDGE CLIFTON:  Are there any further questions for
  

 8   Mr. Williams or Mr. Blaufuss on this topic?  There are none.
  

 9   Mr. Williams, my special thanks to you for staying over.  I
  

10   know you have a very busy agenda and I appreciate very much
  

11   your coming back.  Thank you.
  

12           And Mr. Blaufuss, as always, I appreciate the work that
  

13   you do in order to bring the data to us, and we will see you
  

14   again.
  

15       MR. BLAUFUSS:  That you will.
  

16       MR. ENGLISH:  Chip English.  I, too, thank you both.  And
  

17   Mr. Williams especially, I know that you have other things to
  

18   do, even as Mr. Blaufuss does, but he's here for awhile.  So as
  

19   we excuse them, your Honor, my understanding is that we have, I
  

20   believe two dairy farmers.
  

21           And first I want to thank the dairy farmers who are
  

22   coming on for waiting long enough to permit this testimony to
  

23   be finished, because they would have had the right to come on,
  

24   as other dairy farmers, but in discussions with them, they
  

25   allowed this to continue, so I want to publicly thank them for
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 1   doing that so Mr. Williams will be back here.
  

 2       MR. VLAHOS:  Your Honor, I believe at this time we will be
  

 3   having only one dairy farmer to testify at this point.  We
  

 4   would like to call for the opportunity to testify at this
  

 5   proceeding, Mr. Rien Doornenbahl.  Mr. Doornenbahl has prepared
  

 6   some written testimony, your Honor, so we would like to have
  

 7   that distributed before we start.
  

 8       JUDGE CLIFTON:  Yes, please.
  

 9       MR. VLAHOS:  Your Honor, may that be marked next in order?
  

10   I think it is 142, if I'm not mistaken.
  

11       JUDGE CLIFTON:  Ms. Frisius, do you believe the next number
  

12   is 142?
  

13       MS. FRISIUS:  Yes, 142.
  

14       JUDGE CLIFTON:  All right.  Thank you.
  

15           (Thereafter, Exhibit 142, was
  

16            marked for identification.)
  

17       MR. VLAHOS:  Your Honor, Mr. Doornenbal prepared, I
  

18   believe, 35 copies.  I hope that's enough.
  

19       JUDGE CLIFTON:  Very good.  And do you need to make anymore
  

20   or do we have sufficient?  Thank you.
  

21           Mr. Doornenbal, you have testified in this proceeding
  

22   already; is that correct?
  

23       MR. DOORNENBAL:  That's correct.
  

24       JUDGE CLIFTON:  You remain sworn.  Would you again state
  

25   and slowly spell your name?
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 1       MR. DOORNENBAL:  My name is Rien Doornenbal, that's spelled
  

 2   R-I-E-N, last name, D-O-O-R-N-E-N-B-A-L.
  

 3       JUDGE CLIFTON:  Thank you.  And we have marked your
  

 4   statement as Exhibit 142.  Mr. Vlahos, you may proceed.
  

 5       MR. VLAHOS:  Thank you, your Honor.
  

 6                        DIRECT EXAMINATION
  

 7   BY MR. VLAHOS:
  

 8      Q.  Mr. Doornenbal, you are a California dairy farmer?
  

 9      A.  Yes, I am.
  

10      Q.  And you have testified here before; is that correct?
  

11      A.  I did briefly.
  

12      Q.  Yes.  You have come today to make a statement byway of
  

13   testimony in support of Proposal Number 1 of the California
  

14   Dairy Co-ops; is that correct?
  

15      A.  That is correct.
  

16      Q.  Some of your background is covered in your written
  

17   testimony.  Let me just ask you a couple of questions.  One
  

18   thing that isn't mentioned in your written testimony is whether
  

19   you are a holder or owner of quota.  Are you?
  

20      A.  Yes, we are.
  

21      Q.  And what percentage of your total production is covered
  

22   by quota?
  

23      A.  Somewhere in the neighborhood of 40 to 45 percent.
  

24      Q.  And did you get that by issuance by the State or did
  

25   you purchase it?
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 1      A.  I think my father was issued a few pounds, maybe 25
  

 2   pounds of, in those days they called it fat, but the rest was
  

 3   purchased.
  

 4      Q.  Okay.  Thank you.  And through whom do you market your
  

 5   milk?
  

 6      A.  We are members of the CDI, as well as, or which would
  

 7   be California Dairies, Incorporated, as well as DFA or
  

 8   Dairy Farmers of America.
  

 9      Q.  Thank you.  You may proceed with your written testimony
  

10   now.
  

11      A.  Thank you.
  

12           The title of my testimony is, Why Now?
  

13           My name is Rien Doornenbal.  My wife Lieske and I own
  

14   and operate a 1600 cow dairy farm near the town of Escalon,
  

15   about 120 miles north of here.
  

16           Our son Pete, with his wife Laura and children, operate
  

17   their own dairy farm near Caldwell, Idaho.  Our son John, with
  

18   his wife Maryann and children, operate their own farm, their
  

19   own dairy farm near Middleton, Idaho.  Our daughter Tieneke and
  

20   her family live near Tacoma, Washington.  Her husband Hans grew
  

21   up on his family's dairy farm, and currently sells John Deere
  

22   farm equipment.  Our son Luke, his wife Brittany and family,
  

23   live near us and farm almonds.  Brittany comes from a
  

24   California dairy family and has a Dairy Science degree from
  

25   Cal Poly.
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 1           Even though our children are not directly involved in
  

 2   the Escalon operation, our businesses are connected to each
  

 3   other in many ways and the welfare of our California operation
  

 4   effects the next two generations just as much as it effects
  

 5   Lieske and myself.
  

 6           My wife and I, our four children, and each of their
  

 7   spouses, support Proposal Number 1 for a Federal Milk Marketing
  

 8   Order for California, and I'm sure each one of our 13 grand
  

 9   kids would lend their support as well.
  

10           This attempts by the producer segment of the dairy to
  

11   move towards a Federal Milk Marketing Order for California is
  

12   certainly a, certainly an historic event.  The final outcome
  

13   will determine not only if our family continues to milk cows in
  

14   California, but will be a determining factor for many others as
  

15   well.  Much testimony has been given as to the that fact that
  

16   milk production is down in California because many producers
  

17   have been forced out of business.  Without some substantial
  

18   improvement in the price relative to producers in other parts
  

19   of the country, not only will we continue to see producers
  

20   forced out, but we are starting to notice another trend.
  

21           In many discussions with my peers as I prepared for
  

22   this testimony, the common word I heard is "tired".  "I'm just
  

23   getting tired of putting a tremendous amount of effort and
  

24   capital into my dairy business and getting very little or
  

25   nothing in return."
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 1           Without Proposal Number 1 for a Federal Milk Marketing
  

 2   Order for California, many of us have no confidence that
  

 3   milking cows in California will be a worthwhile endeavor in the
  

 4   future.  Without a proper Federal Milk Marketing Order for
  

 5   California, you will see many more producers who decide to take
  

 6   their assets and do something else.
  

 7           So why is this the right time for the California dairy
  

 8   industry to move to a Federal Milk Marketing Order?  More
  

 9   specifically, a Federal Milk Marketing Order for California as
  

10   proposed by the three co-ops, CDI, DFA, and LOL, and supported
  

11   by all three industry trade groups, California Dairy Campaign,
  

12   Milk Producers Council, and Western United Dairymen?  The short
  

13   answer to my question can be found in a recent Wall Street
  

14   Journal article titled "Big Milk Goes Sour."
  

15       JUDGE CLIFTON:  Go ahead and read that title again, please.
  

16       MR. DOORNENBAL:  "Big Milk Market Goes Sour."  I would like
  

17   to draw your attention to one paragraph in that article:
  

18   "California Dairy farmers have lost their competitive
  

19   advantage," says Jerry Dryer, editor of the newsletter, Dairy
  

20   and Food Market Analyst, Inc.  "There is clearly a resurgence
  

21   in the Upper Midwest" and other traditional dairying areas.
  

22           I want to repeat because this is very important,
  

23   "CALIFORNIA DAIRY FARMERS HAVE LOST THEIR COMPETITIVE
  

24   ADVANTAGE."
  

25           I also want to emphasize that we are NOT looking for a
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 1   competitive advantage over any other producer areas, all we
  

 2   want is to adopt a Federal Milk Marketing Order for California
  

 3   so we can operate under the Federal Milk Marketing Order
  

 4   minimum prices, instead of the California State Order, or CSO,
  

 5   minimum prices.
  

 6           Some of my testimony will be about our own family dairy
  

 7   operation, how we went from 120 cows in the early '70's to 1600
  

 8   cows today.  I will share that story because it is a typical
  

 9   story of growth and expansion of the production side of the
  

10   dairy industry in California.  More importantly, I would like
  

11   to "paint a picture", if you will, of the social and economic
  

12   conditions that existed during what I call the "golden age" of
  

13   dairying in California, how those conditions have changed, and
  

14   hopefully bring more clarity to the question, to the answer to
  

15   the more clarity to the answer to the question, "why now"?  You
  

16   probably have heard a lot of testimony, and will hear more
  

17   about how the drought, regulations, reduced forage sources, and
  

18   the competition for higher value crops have affected the
  

19   California producers.  While I agree with that, all these --
  

20       JUDGE CLIFTON:  Now, let me just make sure that that last
  

21   phrase is clear.  Have affected?
  

22       MR. DOORNENBAL:  The California dairy producers.
  

23       JUDGE CLIFTON:  Okay.  Thanks.
  

24       MR. DOORNENBAL:  While I agree with that, and all these
  

25   factors have affected our operation, my testimony will take a
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 1   slightly different direction.  My father was born in Holland,
  

 2   the second son of a small farmer.  Tradition determined that my
  

 3   father's older brother would take over the family dairy farm.
  

 4   My father's dream from the time that he was a, from the time he
  

 5   was a very young boy is -- I'm -- excuse me for -- I'll start
  

 6   over.  My father's dream from the time he was very young was to
  

 7   eventually have his own dairy farm.  Even as a grade school
  

 8   boy, dad knew intuitively that leaving Holland was his destiny.
  

 9           My parents met during the German occupation of Holland
  

10   during World War II.  Very shortly after the war, on July 4,
  

11   1947, they stepped off a train in Ripon, California.  My
  

12   parents, Herman and Clazina, were barely in their mid-20's.
  

13   Like so many immigrants, what they lacked in cash, was made up
  

14   by courage.
  

15           My father worked as a milker for a dairy farmer in the
  

16   Ripon area, while my mother cleaned house for others.  A few
  

17   years later, with the money they had saved and a small loan
  

18   from one of my mother's uncles, they were able to purchase
  

19   30 cows and rent a small dairy farm near Ripon.  A year and a
  

20   half later they purchased their first property near the
  

21   neighboring town of Escalon.  We still dairy there.  And that
  

22   first property is still affectionately called "the home place".
  

23   Dad thought, "If only I can get this herd up to 60 cows."
  

24           Our family story is somewhat typical of literally
  

25   hundreds of Dutch and Portuguese immigrant families that came
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 1   to California in the late '40's, '50's, and '60's.  While these
  

 2   families were not the only social and cultural group that grew
  

 3   dairy production in California, they were nevertheless, a huge
  

 4   contributing factor.  It is these two groups of people that
  

 5   make up a large part of my institutional memory of the growth
  

 6   of the California dairy industry.
  

 7           I will attempt to show how these families and others
  

 8   hungry to succeed, were willing to work, take risks, and were
  

 9   able to expand production because of the opportunities that
  

10   opened up to them.
  

11           Lieske and I were married in 1974 and started a
  

12   partnership with my parents in 1975.  I have had "boots on the
  

13   ground" since just before milk production in this state started
  

14   to take off.  I have witnessed an experienced much success on
  

15   the production side of the dairy business in California.  More
  

16   recently, I have witnessed and experienced that our industry
  

17   has been brought down to its knees in humility.
  

18           To understand some of the history, let's look at milk
  

19   production for California versus Wisconsin, starting in 1945, a
  

20   70-year period.  I chose Wisconsin merely as a representative
  

21   state for Midwest milk production.  (Please see Exhibit A.)
  

22   BY MR. VLAHOS:
  

23      Q.  Mr. Doornenbal, stop for one moment.  While you
  

24   mentioned Exhibit A, I would like to ask you just a couple of
  

25   questions about that so it is clear on the record.  Could you
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 1   tell us what Exhibit A demonstrates?
  

 2      A.  Exhibit A demonstrates the milk production for
  

 3   California for a 70-year period, as well as the milk production
  

 4   for a 70-year period for the state of Wisconsin.  And then I
  

 5   break it down into, mostly into ten-year periods, although the
  

 6   first period is a 26-year period.  But I show what happened in
  

 7   ten-year periods to the milk production increase in California
  

 8   versus the milk production increase or decrease in Wisconsin.
  

 9      Q.  And from where did you get the information from which
  

10   you made these exhibits or these charts?
  

11      A.  I received the information from Annie AcMoody, who is
  

12   the Economist for Western United Dairymen, and I am a member of
  

13   Western United Dairymen.  And I might add, I'm also a member of
  

14   California Dairy Campaign, and as well as Milk Producers
  

15   Council.
  

16      Q.  Thank you.  You may resume your testimony.
  

17       JUDGE CLIFTON:  Before we leave Exhibit A, can you tell me,
  

18   when I see, for example, on the top line for 1945, and I see
  

19   California 5.7, what is that?  5.7 what?
  

20       MR. DOORNENBAL:  Billion pounds of milk.  And the next part
  

21   of my testimony -- the next part of my testimony will bring a
  

22   lot of clarity to to this exhibit.
  

23   BY MR. VLAHOS:
  

24      Q.  Thank you, your Honor, for making that clarification.
  

25           You may continue with your prepared testimony.
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 1      A.  Thank you.
  

 2      Q.  You were on page 3 at the beginning of the second
  

 3   paragraph.
  

 4      A.  Thank you.
  

 5          Let's break it down into production from 1945 through
  

 6   1970, a 26-year period.  California production was up 3.8
  

 7   billion pounds, probably mostly due to Class 1 sales, as the
  

 8   population exploded post-World War II.  Wisconsin production
  

 9   was up 3.5 billion pounds, statistically no difference.
  

10          I believe it would be instructive to know that by 1970,
  

11   Class 1 usage in California was at about 75 percent, and that
  

12   percentage had not changed dramatically, since regulated
  

13   pricing started in California in 1935, even before the Federal
  

14   Milk Marketing Order for the rest of the country came into
  

15   existence.
  

16          From 1971 through 1980, California was up 4.1 billion
  

17   pounds, Wisconsin up 3.9 billion pounds.  Still statistically
  

18   no difference.
  

19       JUDGE CLIFTON:  And the Wisconsin number, just to be
  

20   precise because you are carrying this out a couple of decimal
  

21   places, for Wisconsin what was it up?
  

22       MR. DOORNENBAL:  3.9 billion pounds.
  

23       JUDGE CLIFTON:  All right.  It's not 3.98, it is just that
  

24   B stands for billion.
  

25       MR. VLAHOS:  Your Honor, I noticed that myself, and all of
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 1   these figures the B looks a little bit like an 8, but it is
  

 2   supposed to be a B.
  

 3       JUDGE CLIFTON:  Okay.  Thank you.
  

 4       MR. DOORNENBAL:  Okay.  From 1971 through 1980, California
  

 5   up 4.1 billion pounds; Wisconsin up 3.9 billion pounds.  Still
  

 6   statistically no difference.
  

 7           For 35 years following World War II, California milk
  

 8   production was up 7.9 billion pounds and Wisconsin, 7.4 billion
  

 9   pounds.  I think we would agree that California and Wisconsin
  

10   to be up and virtually the same amount in a 35-year period is
  

11   very, is a very interesting statistic, especially if we study
  

12   what happened the next 30 years.
  

13           From 1981 to 1990, California increased production by
  

14   7.3 billion pounds, and Wisconsin by 1.9 billion pounds.
  

15           From 1991 to 2000, California increased production by
  

16   11.3 billion pounds, and Wisconsin actually lost production by
  

17   1 billion pounds.
  

18           From 2001 to 2010, the trend actually starts to change
  

19   slightly, California is up 8.2 billion pounds, a little less
  

20   than the previous decade, and Wisconsin is up 2.8 billion
  

21   pounds, ending that state's decline.
  

22           Let's look at the next four-year period of 2011 to
  

23   2014.  Wisconsin and California increased production by roughly
  

24   the same amount, although Wisconsin by a greater percentage.
  

25           How do we explain the 20-year period of 1981 to 2000,
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 1   California production came up by 18.6 billion pounds?
  

 2   Wisconsin didn't even increase by a billion pounds.  In fact,
  

 3   Wisconsin's production during the second decade of that period
  

 4   lost a billion pounds.
  

 5           California production from 1981 to 2000 increased by
  

 6   18.6 billion pounds, an astounding number if we consider that
  

 7   this increase alone was more than double the yearly production
  

 8   of 1970.
  

 9           How did this happen?  First of all, by the early 1970's
  

10   the California dairymen started to feel the effects of the
  

11   Gonsalves Milk Pooling act.  By the early '70's the rank and
  

12   file dairymen came to understand and feel the stability of the
  

13   Milk Pooling Act -- came to understand and feel the stability
  

14   that the Milk Pooling Act brought to the industry.  Every
  

15   dairyman knew where they stood as to their share of Class 1
  

16   usage and became confident that the new system was working.
  

17   There was to longer the vulnerability brought on by the Class 1
  

18   bottlers that gave them the power to grant and take away
  

19   contracts to produce milk for that market.
  

20           Once the producers realized the pool quota that was
  

21   granted to them as a result of the Gonsalves Milk Pooling
  

22   Act -- I'm going to start over, sorry.  Once the producers
  

23   realized the pool quota that was granted to them as a result of
  

24   the Gonsalves Milk Pooling Act was really theirs, and they no
  

25   longer feared or were preoccupied with their relationship with
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 1   the fluid bottlers, they had the peace of mind to focus on the
  

 2   production of milk.  George Mertens testified on September 22,
  

 3   that the Gonsalves Milk Pooling Act gave us back our dignity.
  

 4   I should say quote, "gave us back our dignity" unquote.  The
  

 5   Pooling Act still does not fully explain why milk production
  

 6   took off in the late '70's.  Really, how did we increase from
  

 7   less than 10 billion pounds in 1970, to greater than 40 billion
  

 8   pounds in 2010?  I believe the driving factor was not with
  

 9   cheap land, cheap feed, irrigation, or cheap water.  In fact,
  

10   the key factor needed to produce forage is water and it has
  

11   always come at some cost in California.
  

12           Water for growing crops has, and continues to be, free
  

13   for the Midwest dairymen, because no entity, persons,
  

14   bureaucrat, or government, can control the rain that falls out
  

15   of the sky.  We will come to realize this this distinction more
  

16   in the future, because there is no doubt that the water we need
  

17   in California to grow the roughages for our cows, will come
  

18   under increased government and bureaucratic control.
  

19           So what happened?  What is the rest of the story?  It
  

20   is very simply one thing; the California dairymen were way
  

21   ahead of the rest of the country in developing the skill, the
  

22   expertise, and physical facilities, to handle large numbers of
  

23   dairy cows.  Quite simply, our advantage was that our overhead
  

24   cost on a per unit of production was far lower than the more
  

25   traditional dairy producing areas such as the Upper Midwest.
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 1   This expertise was developed not because we were more
  

 2   intelligent or forward thinking than our peers in the Midwest,
  

 3   we discovered the "California advantage" unintentionally and
  

 4   accidentally.
  

 5           Let's take a look at what the model of milk production
  

 6   looked like prior to World War II across much of the United
  

 7   States.  Most of the milk was produced on farms, not even
  

 8   called dairy farms, because milk was only one of the
  

 9   commodities produced.  Most of these farms contained other farm
  

10   animals, such as chickens and hogs.  Virtually all the feed for
  

11   the animals was grown on the farm.  Often only cream was sold
  

12   for cash and the skim milk fed to the hogs.  Most of these
  

13   farms were small family operations.  The number of cows milked
  

14   was pretty much dependent on how many family members were
  

15   willing to participate in the milking.  Remember, it was done
  

16   by hand.
  

17           After World War II, many of the farms across the United
  

18   States started to concentrate on fewer commodities and many
  

19   chose to no longer milk cows, and others chose to specialize in
  

20   producing milk.  However, the basic model for producing milk
  

21   did not change for many years.  Most dairy farms all across the
  

22   Midwest remained relatively small operations producing the bulk
  

23   of their own feed.  Cows were housed, milked, and fed in the
  

24   quintessential red or white, all-American big barn during most
  

25   of the year.  These dairy farms were very labor-intensive and
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 1   the facilities were very expensive to build.
  

 2           In California, our first experience with larger herds
  

 3   started in Southern California with the increased demand for
  

 4   fluid milk as the population grew rapidly.  Dairy farms in that
  

 5   part of the state have had a long history of being larger than
  

 6   other parts of the country, going all the way back to the
  

 7   1920's.  These dairies, as they became known, as opposed to
  

 8   dairy farms, were some of the first to specialize in the large
  

 9   scale production of milk.
  

10           Post-World War II, most dairies in the Southern part of
  

11   California were sized --
  

12       JUDGE CLIFTON:  Is that post-World War II?
  

13       MR. DOORNENBAL:  I'm sorry.  Thank you.
  

14           Prior to World War II, most dairies in the southern
  

15   part of the state were sized in multiples of 30 cows because 30
  

16   cows was the accepted number of cows one employee could
  

17   hand-milk, two times per day.  An example of a typical dairy
  

18   which served the LA market would milk 60 cows, be owned by one
  

19   individual employing two men known as milkers.  Cows were
  

20   housed in fed in open lots called corrals, and milked in
  

21   buildings that were built for the single purpose of milking
  

22   even though they were called barns.  To this day, the modern
  

23   milking parlor in California is still referred to as "the milk
  

24   barn".
  

25           After World War II, with the invention of the milking

6508



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1   machine, the typical dairy doubled in size and doubled again
  

 2   with the implementation of the pipeline milking system.  Many
  

 3   of these dairies were financed by the fluid milk processors
  

 4   because of the challenge to meet the demand of the population
  

 5   explosion.  As housing replaced dairies in the traditional
  

 6   dairy areas near the coast, many dairies moved inland to the
  

 7   other side of LA, to the Chino Valley area.  These moves
  

 8   allowed the dairymen to build even larger and more modern
  

 9   dairies, all the while increasing the ability to manage -- all
  

10   the while, increasing their ability to manage larger herds of
  

11   cows efficiently.  By the early '70's, very little farmland
  

12   remained in Southern California, making it necessary to import
  

13   roughages from the Imperial Valley, as well as the Central
  

14   Valley.
  

15           This combination of events led to a very specialized
  

16   dairy production model in Southern California.  It was a place
  

17   where many Dutch, Portuguese, and Basque immigrants got their
  

18   start working as cow milkers.  Many learned the business side
  

19   of dairying from their employers.  Many of which either
  

20   willingly -- many of which either willingly or unknowingly
  

21   mentored these young immigrants.  Hundreds of young families
  

22   saved money and started small dairies in the Central Valley,
  

23   Washington State, and Idaho.  At the same time, many sons of
  

24   the Southern California dairymen started in the Central Valley,
  

25   and other states including New Mexico and Texas.  Most of these
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 1   families that left Southern California to start dairies in
  

 2   other places, took with them the basic know-how to manage
  

 3   larger herds.  And even though they may have started small,
  

 4   many expanded a aggressively and rapidly.
  

 5           Even though the dairy expansion in the Central Valley
  

 6   started in the '70's, it really took off in the '80's.  The
  

 7   weather allowed us to still house cows in open lots, and the
  

 8   milking took place in ever increasing labor efficient milking
  

 9   parlors, often operated up to 24 hours per day.  These type of
  

10   facilities were much more economical to build on a per cow
  

11   basis compared to what was common in the Midwest at the time.
  

12   The regulatory and permitting process to be able to construct
  

13   new or expanding facilities was easy, simple, and inexpensive.
  

14   The requirements to meet building and environmental codes were
  

15   reasonable and affordable.
  

16           Roughage in the Central Valley was cheaper than in
  

17   Southern California because it was either grown by the dairymen
  

18   or purchased nearby, eliminating expensive transportation
  

19   costs.  Feeding of silage became an almost universal practice
  

20   in the Central Valley.  Corn and forage crop silages are very
  

21   economical feeds and fit extremely well into the dairy cow
  

22   diet.  (Due to the fact that silages, by their very nature,
  

23   have a low dry matter content, moving them long distances does
  

24   not make economic sense.)
  

25           When I was growing up and during my, our earlier years
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 1   of business, the main grain we fed was barley, shipped to
  

 2   California from the Northwest by rail, usually by a few
  

 3   carloads at a time, to the feed mills.  These feed mills
  

 4   steamrolled the barley to make it digestible for the cows.  In
  

 5   the 1980's, we started feeding some rolled corn, usually
  

 6   blended with some barley.  As time went on, economics
  

 7   determined that we would totally eliminate barley.  Feed mills
  

 8   started expanded their storage and rolling capacity, and
  

 9   started receiving corn from the Midwest shipped to California
  

10   on dedicated trains a mile long, hauling 110 cars each, that's
  

11   11,000 tons per trip.  Keep in mind that during much this time
  

12   fuel prices were lower and the cost to transport the grain to
  

13   the Valley was cheap.  At the same time, the raw product cost
  

14   of corn was very inexpensive.  It was, by and largely produced
  

15   by farmers subsidized by the U.S. government to do so.  Over
  

16   time, we figured out that we could make milk cheaper in the
  

17   Central Valley than anywhere else in the country.  The
  

18   California dairymen had discovered the "California advantage".
  

19           Before we go on, we need to look back to the dairy
  

20   provisions of the 1977 Farm Bill and how that impacted milk
  

21   production in California relative to the rest of the country.
  

22   I personally believe that the impacts of that misguided policy,
  

23   though welcome at the time, ended up being a thorn in our side,
  

24   and we still feel some of the pain today.  The 1977 Farm Bill
  

25   set the support price of milk at 80 percent of parity, with
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 1   semi-annual adjustments.  The support price went from $8.26 in
  

 2   1977, to its peak of $13.26 in 1981.
  

 3           The high milk prices we received as a result of these
  

 4   unwarranted high support prices were a huge windfall for
  

 5   dairymen all across the country.  I remember thinking after one
  

 6   of those, after one of -- should be of -- the announcements
  

 7   that the support price had gone up again, thinking this can't
  

 8   end well.
  

 9           During that time, my father and I were coming back from
  

10   our accountant in Modesto.  And as we approached the Mercedes
  

11   dealership I half seriously suggested we both go in and buy a
  

12   new car.  Dad said, "maybe we should do that, but let's sleep
  

13   on it for a night."  The Mercedes was forgotten, but we were
  

14   soon pouring cement for more corrals and going to the cow
  

15   dealer buying heifers that were soon to freshen and make milk.
  

16   We did the same thing as most other dairymen in the state did,
  

17   we increased production.
  

18           One particularly astute California dairyman that I
  

19   know, responded to the 1977 Farm Bill by selling his pool quota
  

20   and using the proceeds to expand from 1,000 cows to 3,000 cows
  

21   in a very short amount of time.
  

22           So let's look at the milk production increase comparing
  

23   California to Wisconsin for a 10-year period following the
  

24   passage of the 1977 Farm Bill.  California went up 12 billion
  

25   pounds, went from 12 billion pounds to 18 billion pounds, a 50
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 1   percent increase, while Wisconsin went from 21 billion pounds
  

 2   to 24 billion pounds, an 18 percent increase.  Why the
  

 3   difference?  We both had windfall profits.  The reason was
  

 4   simple, our model of dairying in California at that time was
  

 5   relatively inexpensive and very easy to expand, while the
  

 6   Wisconsin model was not.  Once again, "the California
  

 7   advantage".
  

 8           California dairying grew in spite of lower than average
  

 9   milk prices.  The only way we could compete was to continue to
  

10   reduce costs, which were mostly done through the economies of
  

11   scale.  To put it another way, the technology needed to be
  

12   efficient was expensive, and it required larger and larger
  

13   dairies to be able to spread out the per unit cost.
  

14           I have heard that some USDA representatives here would
  

15   like to hear testimony from some producers with less than
  

16   $750,000 gross income.  That would be a dairy of about 175
  

17   cows, and they virtually don't exist anymore.  The California
  

18   advantage did not work well for the smallest dairies.
  

19           Many of the dairymen that built larger -- many were the
  

20   dairymen that built larger than original planned facilities.
  

21   As they embarked on the planning process, they often decided to
  

22   build the largest dairy possible with the access to financing
  

23   often times being the limiting factor.  They discovered that to
  

24   a degree, the larger they built, the lower it cost on a per cow
  

25   basis.  If one were to run the numbers, it is no wonder that so

6513



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1   many 3,000 cow and larger dairies have been built.
  

 2           From the time that Lieske and I went into business in
  

 3   1975, until 2009, I don't believe we ever had a time that we
  

 4   felt our dairy was at risk financially.  In fact, during that
  

 5   whole period, I remember very few dairymen that were forced out
  

 6   of business by their banks.  The most successful were the ones
  

 7   with a reasonable amount of management ability and willing to
  

 8   leverage themselves financially in order to continue to grow.
  

 9   The smaller dairies such as ours of 120 cows in 1975, either
  

10   grew or went out of business.  Those smaller dairies that went
  

11   out before 2009, generally did not go bankrupt.  Mostly, they
  

12   voluntarily went out and used their assets in other ways.
  

13           So what was the cumulative effect?
  

14           1.  The learned ability to manage large herds.
  

15           2.  Opportunity to build cost-effective facilities.
  

16           3.  Reasonably priced roughage and cheap grain.
  

17           4.  Windfall profits as a result of the 1977 Farm Bill.
  

18           5.  A large group of immigrant families and second
  

19   generation dairymen with a passion for the diary business.
  

20            This led to the explosion of milk production in
  

21   California, which then led to the need to build more processing
  

22   capacity.  The opportunities to grow, sell milk, and still make
  

23   a profit, led to a culture in the dairy industry to incentivize
  

24   the processors to build plants.  It is a well-accepted fact in
  

25   the industry that high make allowance, that the high make
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 1   allowances in California were used to incentivize for growth in
  

 2   the cheese industry.  In my opinion, the FOB adjuster was part
  

 3   of that scenario.  This was not an organized movement, but more
  

 4   of an evolution.  Neither was it a perfect marriage, but it did
  

 5   involve the producers, the co-ops, the processors, and the
  

 6   California Department of Food and Agriculture at different
  

 7   times and in different ways.  I will even add to the list, the
  

 8   California Milk Advisory Board in which I served on the state
  

 9   level.  The California Milk Advisory Board started to promote
  

10   cheese heavily in the 1980's, because after all, "we are
  

11   becoming major cheese producing state."  As producers, we're
  

12   not always -- as producers, we were not always happy with those
  

13   arrangements, but utilized the "California advantage" we had to
  

14   put up with the California discount.
  

15           Let's take a tour of what the modern dairy looks like,
  

16   as compared to 35 years ago.  The main thing -- the main thing
  

17   we would notice is in the area of housing.  As in most areas of
  

18   life, we keep evolving.  Very few of the open lots are left.
  

19   Today, most dairy cows in California are housed in huge steel
  

20   barns called free-stall barns, protecting them from the sun and
  

21   providing a clean, dry, comfortable place year-round in which
  

22   to eat and lay down.  Inside you will find a soaking system on
  

23   timers to periodically wet the cows, and huge fans to move air
  

24   across the cows to evaporate the water to aid in cooling on any
  

25   hot day.  This type of housing is not a luxury, it is an
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 1   economic necessity to take care of our cows the best way we
  

 2   know how, to allow them to produce all the milk they are able
  

 3   to within their genetic potential.
  

 4           Let's not forget that the regulatory climate has
  

 5   changed drastically.  My description of the process (on page 5,
  

 6   second paragraph down) is not even recognizable today.  I would
  

 7   challenge anyone here to tell us of any new facilities built in
  

 8   the state since 2009.
  

 9           Next we get on a plane -- next let's get on a plane and
  

10   travel to Wisconsin, "America's dairy land", and tour modern
  

11   dairies in that state.  As we travel about the countryside, we
  

12   would start to see evidence of construction going on for new
  

13   and expanding facilities.  The first thing you would notice is
  

14   the absence of the quintessential red or white, all-American
  

15   big barn.  Gone are the silos for storing silage for feed.  We
  

16   would soon notice that the typical modern California dairy and
  

17   the up-to-date Wisconsin dairy, don't look very different.
  

18   Both have milking parlors for the single purpose of harvesting
  

19   milk with the same technology on the inside.  Both utilize
  

20   free-stall barns for housing, and both utilize silage piles on
  

21   large slabs on cement outside.  Size-wise, many of the
  

22   Wisconsin dairies would be similar to California.
  

23           Let's go into the office as the California dairymen and
  

24   the Wisconsin dairymen converse.  You will soon discover, as
  

25   opposed to a generation or two ago, that these people are from
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 1   the same world.  They will talk about employee management, cow
  

 2   comfort, and the use of custom operators to do much of the farm
  

 3   work and harvesting the resulting crops.  After awhile you will
  

 4   hear the words Dairy Comp 305.  Dairy Comp 305 is a cow
  

 5   management computer program developed in California to help
  

 6   manage large herds.  It is now used all over the world and is
  

 7   certainly the most prevalent dairy cow management software in
  

 8   the United States.  Soon these two dairymen will discuss the
  

 9   use of cameras to verify milking protocols, that milking
  

10   protocols are being followed, and to help keep watch of the
  

11   maternity cows.  They will discuss the use of nutrition
  

12   consultants to formulate proper diets for the cows, and they
  

13   may compare protocols or standard operating procedures for a
  

14   host of tasks on a modern dairy, regardless if that would be
  

15   California, Wisconsin, Texas, South Dakota, New York or Idaho.
  

16           What has happened in the last 35 years in the dairy
  

17   industry in the United States, is the almost complete
  

18   homogenization of dairy management practices, technology, and
  

19   facility design.  California is no longer the low cost
  

20   producer, but our current pricing system completely ignores
  

21   that fact.  At one time we were way ahead of the rest of the
  

22   country for efficiency, but now we are barely on par.  Our
  

23   "California advantage" has evaporated.
  

24           California passed Wisconsin in milk production in 1993.
  

25   This was not taken lightly by not only the dairymen of that
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 1   state, but by everyone from the Governor of the Wisconsin
  

 2   Department of Agriculture Trade and Consumer Protection and all
  

 3   the way down to many ordinary citizens.  I attended a meeting
  

 4   some 20 years ago, and one of the speakers was associated with
  

 5   the Wisconsin dairy industry.  This man was visibly upset that
  

 6   we had overtaken them as the number one milk producing state.
  

 7   He predicted that some someday times would get really bad, and
  

 8   the Wisconsin dairymen would once again regain their number one
  

 9   spot.  His theory was that the frugality of the Wisconsin
  

10   dairyman would save the day, and all of us in California would
  

11   go broke.  The speaker was half right.
  

12           Today, the Wisconsin dairy business is thriving and the
  

13   California, and California is struggling, but he was dead wrong
  

14   about how it would happen.
  

15           I would like to quote Dr. Danny Klinefelder, Professor
  

16   and Extension Specialist, Texas A&M University Department of
  

17   Agricultural Economics:
  

18                "The only truly sustainable competitive advantage,
  

19                is the ability to learn and adapt faster than your
  

20                competition.  Therefore, the most successful
  

21                businesses are learning organizations.  This
  

22                involves recognizing that someone, somewhere, has
  

23                a better way of doing things, and everyone in the
  

24                business needs to be driven to find it, learn it,
  

25                adapt it, and continually improve on it."
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 1           At some point in the last 20 years, the Midwest dairy
  

 2   producers have decided to learn and adapt.  They recognize that
  

 3   someone, somewhere, has a better way of doing things, and they
  

 4   are driven to find it, to adapt it, and continually improve on
  

 5   it.  Another way of stating this is the dairy producers in
  

 6   California have been beat at our own game by the dairy
  

 7   producers in the rest of the country.  California dairymen are
  

 8   very good at learning and adapting, but as long as we are in
  

 9   the CSO, many of us question if the effort to do so is
  

10   worthwhile.
  

11   BY MR. VLAHOS:
  

12      Q.  Excuse me, Mr. Doornenbal, by CSO you meant the
  

13   California State Order?
  

14      A.  I do.
  

15      Q.  Thank you.  You can proceed.
  

16      A.  Thank you.  I sometimes feel that we, as producers,
  

17   have reached a Faustian Bargain with the rest of the
  

18   stakeholders in the California dairy industry.  The German
  

19   legend has it that Professor Faust traded his soul for
  

20   unlimited knowledge.  I feel like we producers at times traded
  

21   a low milk price for plant capacity in order to be able to
  

22   produce an unlimited amount of milk even if the price is far
  

23   short of what producers in the rest of the country were getting
  

24   for milk, for were getting for milk to produce the same
  

25   product.  (See second paragraph, previous page.)  Like
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 1   Professor Faust, once the bargain was set in place, and as
  

 2   conditions changed, we producers realized too late that we had
  

 3   become powerless to adjust the terms of the "bargain".  In
  

 4   fact, even as more change has become needed, we have felt the
  

 5   tentacles of the "bargain" dig deeper into our skin to the
  

 6   point of drawing blood.
  

 7          Now, some of you might think that I am being
  

 8   overdramatic with my description of our current situation.
  

 9   Let's unpack this a little bit, if you will.
  

10           Are there any dairymen in the room?
  

11       JUDGE CLIFTON:  Please raise your hand if you consider
  

12   yourself a dairyman.
  

13       MR. DOORNENBAL:  What does -- what does -- what does the,
  

14   what do the numbers 2-0-0-9 mean to either one of you?
  

15       JUDGE CLIFTON:  Now, if they want to respond, I would like
  

16   them to come to the podium and speak into the microphone so
  

17   that I can hear your responses.  And I would invite you to do
  

18   that at this time.  If you have a response to his question,
  

19   what do the numbers 2-0-0-9 mean o you?
  

20       MR. VANDEN HEUVEL:  Geoffrey Vanden Heuvel, dairyman,
  

21   Chino, California.  2009 was a disaster, that's what it means
  

22   to me.
  

23       MR. DOORNENBAL:  Thank you.
  

24       JUDGE CLIFTON:  Next?
  

25       MR. SHEHADEY:  2009 was not only a disaster --
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 1       JUDGE CLIFTON:  Please identify yourself again.
  

 2       MR. SHEHADEY:  Richard Shehadey, Producers Dairy and Bar 20
  

 3   Dairy Farms, so I'll talk about the Bar 20 Dairy Farms because
  

 4   that's half my life.
  

 5           Yeah, it was a disaster for the dairymen.  It went on
  

 6   for two and a half, three years, I mean, we just rocked along
  

 7   down on the bottom.  And many dairymen were upside down, I know
  

 8   we were during that period of time.  We're talking about a
  

 9   thousand dollars plus a cow that you would lose and you have to
  

10   feed them.  And in the dairy business you can't cut back.  You
  

11   don't have salesmen so you can't cut back on salesmen.  You
  

12   can't not feed the cows.  And if you sell the cows, you have no
  

13   income.  So it's a lose-lose situation for a dairyman.
  

14           You are really stuck in a hole.  And when you don't
  

15   control the price, you don't control the feed, you can be
  

16   upside down and in disaster pretty quick.
  

17       MR. DOORNENBAL:  Mr. Shehadey, you mentioned the dollar
  

18   amount of a thousand dollars a cow.  For what period of time
  

19   was that, that, does that represent a thousand dollars a cow
  

20   loss?
  

21       MR. SHEHADEY:  It was a good six to nine months.
  

22       MR. DOORNENBAL:  Would you say -- I'm wondering if you
  

23   meant that was a year, what was lost during a year.
  

24       MR. SHEHADEY:  Yeah, it would carry on.  It didn't go from
  

25   a thousand to zero, I mean, it was a thousand, to eight
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 1   hundred, nine hundred, or twelve hundred, depending on the
  

 2   month, and the relationship between the price and the cost, but
  

 3   it was totally upside down for the dairymen.  It was for us.
  

 4       JUDGE CLIFTON:  I need a little further explanation of
  

 5   that, loss of a thousand dollars per cow.  Do you mean that
  

 6   your dairy operation went in the hole a thousand dollars for
  

 7   every cow in your herd?
  

 8       MR. SHEHADEY:  Yes, that's correct.  And we milk 7500 cows,
  

 9   so simple math we could figure that out.
  

10       JUDGE CLIFTON:  Thank you.  Was there anyone else who put
  

11   his hand up as a dairyman who would respond?  You may proceed.
  

12   BY MR. VLAHOS:
  

13      Q.  Thank you, Mr. Vanden Heuvel and Mr. Shehadey, and now
  

14   you indeed my proceed, as the Judge said.
  

15      A.  I could ask that of any dairyman, feed supplier, dairy
  

16   supply vendor, or dairy equipment dealer anywhere in the United
  

17   States and I would get exactly the same answer.
  

18          The memory of calling the bank every month to draw a
  

19   hundred thousand dollars or more on our lines of credit just to
  

20   pay the monthly bills, will be etched in my memory forever.
  

21   The low dairy commodity prices of 2009 affected every dairyman
  

22   in the United States in virtually the same way.  The industry
  

23   as a whole throughout the United States took losses running
  

24   into a negative of three or four dollars per hundred pounds of
  

25   milk.  Losses of one thousand dollars per cow were not uncommon
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 1   throughout the industry all across the United States.
  

 2          According to our CPA-prepared accrual-based
  

 3   financial's, Lieske and I, that's my wife and I, lost
  

 4   $1,324,127 producing milk in California during 2009.  I believe
  

 5   that negative number is somewhat in the range of normal for a
  

 6   dairy of our size.  Unbeknownst to the California dairymen, the
  

 7   worst was still yet to come.
  

 8          Please allow me to describe what these words
  

 9   "California discount" mean.  It is simply the spread or
  

10   difference between CSO Class 4b and the Federal Milk Marketing
  

11   Order Class III price.
  

12      Q.  Could you read that again?  I think you left out a
  

13   word.  Start again, "please allow me".
  

14      A.  If the California discount is simply the spread or
  

15   difference between the California State Order Class 4b price
  

16   and the Federal Milk Marketing Order Class III price.
  

17      Q.  Proceed.
  

18      A.  Nothing more, nothing less.
  

19           Since the CSO Class 4b price is always less than the
  

20   FMMO Class III price (please see Exhibit B) to refer to that
  

21   difference as the "California discount" is appropriate.  For
  

22   the purposes of this testimony is much more clear and concise
  

23   to address the disparity as the California discount as opposed
  

24   to continually referring to the long list of acronyms and
  

25   calculations the phrase replaces.
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 1           As dairy commodity prices started to recover in 2010,
  

 2   let's examine what happened to the California discount.
  

 3   (Please see Exhibit B).  I think there are two numbers that are
  

 4   glaring.  They are the California discount and the impact that
  

 5   has had, that has had on producer income since 2010.  Let's use
  

 6   our dairy again as a good example of how these numbers affect
  

 7   dairy families throughout the state.
  

 8           From January 2010 through July 2015, our dairy produced
  

 9   2,543,273 hundredweights of milk.
  

10      Q.  Could you read that number again, please?
  

11      A.  2,500,000 --
  

12      Q.  543?
  

13      A.  543,273 hundredweights of milk -- thank you.
  

14          The impact of the California discount was 79 cents for
  

15   that five year and seven month period.  The impact of the
  

16   California discount of 79 cents for that five year and seven
  

17   month period was $2,009,185 for our dairy.
  

18          I'm going to use Cornell Kasbergen's comments on
  

19   Page 961 of these hearing transcripts:  "In an industry where
  

20   we must compete for animals and feed with dairies around the
  

21   country, this discount puts us at a huge disadvantage.  In
  

22   fact, it puts the entire California dairy industry at risk and
  

23   is why we are here today."
  

24           The California discount of $2,009,185 could have gone a
  

25   long way to backfill the 2009 disaster and also give us some
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 1   badly needed working capital.
  

 2           Let's look at the numbers another way and the scenario
  

 3   gets even uglier.  The California discount impacted the
  

 4   California dairymen on an average of 23 cents per hundredweight
  

 5   for the period of 2005 through 2009, a five-year period.  For
  

 6   the period of 2010 through July of 2015, a five year and seven
  

 7   month period, the impact of the California discount was 79
  

 8   cents per hundredweight.  The amount of the increase of the
  

 9   impact of the California discount for the later time period was
  

10   56 cents.  The increase alone was twice as much as the previous
  

11   five-year period impact of 23 cents.
  

12           If we use the 56 cents and multiply that by the
  

13   2,543,273 hundredweights which we produced, we arrive at an
  

14   amount of $1,424,232.  This is shocking.  The increase of the
  

15   California discount that occurred from 2010 through 2015 would
  

16   have more than backfilled our loss of $1,324,127 that we
  

17   experienced in 2009, the worst year in dairying for the
  

18   country's dairymen since the Great Depression.  We have lost
  

19   the California advantage, but the California discount
  

20   continues.
  

21           We dairy --
  

22       JUDGE CLIFTON:  I want to interrupt because I want you to
  

23   go back to the paragraph just before that, and I want you to
  

24   read a sentence again, because you talked about a period from
  

25   2010 to 2015, and you really meant through July of 2015.
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 1       MR. DOORNENBAL:  That is correct.
  

 2       JUDGE CLIFTON:  So just read that sentence again that
  

 3   starts "the increase of the California discount".
  

 4       MR. DOORNENBAL:  Thank you.  The increase of the California
  

 5   discount that occurred from 2010 through July -- I'm sorry, let
  

 6   me start over again.
  

 7           The increase of the California discount that occurred
  

 8   from 2010 through July of 2015 would have more than backfilled
  

 9   our loss of $1,324,127 that we experienced in 2009, the worst
  

10   year in dairying for the country's dairymen since the Great
  

11   Depression.
  

12           We have lost the California advantage, but the
  

13   California discount continues.  We dairymen of this state have
  

14   learned much about our California State Order (CSO) in recent
  

15   years, and I'm going to quote one of my dairymen friends who
  

16   started before pooling:  "Who would have thought that we would
  

17   be working towards a Federal Milk Marketing Order?  It used to
  

18   be if we had a problem, we could call a hearing in Sacramento
  

19   and fix it."  Not that we dairymen were always a hundred
  

20   percent happy with the outcome, but we seemed to always reach
  

21   some reasonable compromise.  That is no longer the case.
  

22   (Please read Rob Vandenheuvel's testimony given on October 5.)
  

23           We have learned some new terms during this hearing.
  

24   First, the "California discount", then the "California
  

25   advantage", which no longer exists, now we will learn one more
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 1   term called, the "California flaw".  Please don't think I'm
  

 2   joking or trying to be cute.
  

 3           The California flaw is the flaw that we producers have
  

 4   discovered with our CSO pricing system.  We have found that
  

 5   ultimately the class prices and the formulas that determine
  

 6   those prices, are the final decision of one person.  That
  

 7   person is the Secretary of the California Department of Food
  

 8   and Agriculture, and I'm not referring to any one person, only
  

 9   the position.  The Secretary has the power to set class prices
  

10   where he or she wishes to set them, regardless of what any of
  

11   the other stakeholders in the industry have to say about that.
  

12   Only the Governor could change it.  This is not an entirely
  

13   comforting reality for the processors, either.
  

14           We have discussed much about the "California discount",
  

15   what if some day the Secretary woke up, had an epiphany, and
  

16   decided to help the dairy producers out and call a hearing and
  

17   in spite of whatever the hearing panel might recommend, come
  

18   out with a change to the formula for the CSO Class 4b that
  

19   would result in a price in excess to the Federal Milk Marketing
  

20   Order Class III?  There is nothing that the California -- there
  

21   is nothing in the California Food and Agriculture Code that
  

22   would prevent this from happening.  We would call that the
  

23   "California premium".
  

24           So in reality, we have a system whereby both the
  

25   processors and the producers are vulnerable to the wishes and
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 1   whims of the Secretary of the California Department of Food and
  

 2   Agriculture.
  

 3           This is not a system -- this is a system that not only
  

 4   frustrates us producers, but makes our bankers very leery of
  

 5   any funding for our dairies.  No one in the industry can
  

 6   predict prices.  Now we have learned that we cannot even
  

 7   predict the relationship of the CSO class prices to the Federal
  

 8   Milk Marketing Order class prices.  The problem adds more risk
  

 9   to the ones that we as producers -- should be already --
  

10   already have to manage.  Our bankers know it and don't like it.
  

11   Our banker told me this about our dairy loans, that's four our
  

12   our dairy.
  

13           Our bankers know it and don't like it.  Our banker told
  

14   me this about our dairy loans, "Unofficially, you are on a
  

15   five-year plan.  If you can't pay for it in five years, forget
  

16   it."  In the next breath he's ready to loan us all we might ask
  

17   for to develop an orchard and they don't even produce until
  

18   year three.  Like so many dairy families, we are waiting to see
  

19   what the outcome of the Federal Milk Marketing Order process
  

20   will be.
  

21           I will share with you a little of our family plan for
  

22   the Escalon dairy.  If we get a Federal Milk Marketing Order
  

23   plan that works for California dairymen, I'm sure our banker
  

24   will take us off the five-year plan.  Lord willing, we will
  

25   then start to upgrade our older facilities and recommit
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 1   ourselves to dairying in California.
  

 2           Absent of that, we will develop a plan to gracefully
  

 3   exit the California dairy business.  Fortunately a few years
  

 4   ago we started diversifying, and have many options as to how to
  

 5   direct our modest assets.  We do not even meet -- it does not
  

 6   even mean we would sell the cows.  Loading them up on trucks
  

 7   and moving them to another state is a pretty simple process.
  

 8   It would not be our first choice to no longer milk cows in
  

 9   California.  Although our facilities are older, they could
  

10   certainly continue to be viable with some remodeling.  We have
  

11   an excellent group of employees, we have a good herd of cows,
  

12   and I have been recently, I have been really excited recently
  

13   as we start to see the results of Genomic testing.
  

14           We have good land, and a good water area, and enough
  

15   acres to grow our own silage.  We are a business that is
  

16   willing to learn and adapt.
  

17           My parents "jumped across the pond" when things didn't
  

18   look promising for their goals and dreams.  They came to love
  

19   this country, just like Lieske, myself, and our children do.
  

20   We believe in this country and the opportunities that exist,
  

21   now, and in the future, despite the talk of some naysayers.  If
  

22   dairying is something we no longer do in Escalon, I'm sure
  

23   other opportunities exist, and I believe we won't even have to
  

24   "jump across the pond" to find them.
  

25       MR. HILL:  Your Honor, this is Brian Hill.  At this point,
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 1   it's about 3:30, and we have been going for about an hour and
  

 2   45 minutes, and she as a very tough job.  Can we get a break at
  

 3   this moment?
  

 4       JUDGE CLIFTON:  I think so for two reasons.  One is, this
  

 5   is extremely intense, very valuable information, and delivered
  

 6   with great impact.  And I think we all need a little break
  

 7   before we ask you questions.  So let's call this break, it will
  

 8   be about, oh, why don't we take about 18 minutes.  Please be
  

 9   back and ready to go at 3:45.  Thank you.
  

10       (Whereupon, a break was taken.)
  

11       JUDGE CLIFTON:  We're back on record at 3:46.
  

12           Mr. Doornenbal, I would invite you back to the witness
  

13   stand, please.  Before I invite additional questions, I want to
  

14   coordinate with Ms. Frisius to make a couple of insertions that
  

15   the witness made as he read through Exhibit 142.  It is very
  

16   small, and anyone reading it would probably know where to do
  

17   these changes in your own head, but I would like to just do
  

18   them for the record copy.
  

19           So Mr. Doornenbal, if you will look with me to make
  

20   sure I'm doing the right thing.  On page 2, in the middle,
  

21   there's a paragraph that begins "my father was born in Holland"
  

22   and on the second line of that paragraph, the sentence that
  

23   begins "my father's dream" and the way you read that,
  

24   Mr. Doornenbal, was, "my father's dream from the time he was
  

25   very young" which means I would strike the "a", is that what
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 1   you want us to do?
  

 2       MR. DOORNENBAL:  Yes.
  

 3       JUDGE CLIFTON:  All right.  Then on page 3, I don't, even
  

 4   though you read it a little different from the way it's written
  

 5   in the second paragraph, I don't think we need to change
  

 6   anything there.
  

 7           The very last line you read, "in fact, the key factor"
  

 8   and here is the last line "needed to produce forage is water
  

 9   and has always come at some cost."  So we would strike the word
  

10   "to" and insert the word "at".  Would that be satisfactory,
  

11   Mr. Doornenbal?
  

12       MR. DOORNENBAL:  Yes, I'm reading it.
  

13       MR. VLAHOS:  She is asking, Mr. Doornenbal, if that's okay
  

14   with you.
  

15       MR. DOORNENBAL:  I'm reading it myself.  I'm sorry, I'm not
  

16   following exactly where you mean.
  

17       JUDGE CLIFTON:  Would you read for me, Mr. Doornenbal, the
  

18   sentence in the last paragraph, it's a partial paragraph on
  

19   page 3, that starts "in fact".
  

20       MR. DOORNENBAL:  In fact, the key factor needed to produce
  

21   forge is water and has always come" there, I see it.  It says
  

22   "to" but it should be "at", "has always come at some cost in
  

23   California."
  

24       JUDGE CLIFTON:  Good.  Thank you.  And then I would like us
  

25   to go to page 5, again at the bottom of the page, the last full
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 1   paragraph.  The second sentence, if you would read that for us,
  

 2   Mr. Doornenbal, the way you want it.  "I remember thinking".
  

 3       MR. DOORNENBAL:  I remember thinking after one of the
  

 4   announcements that the support price had gone up again, "this
  

 5   can't end well".
  

 6       JUDGE CLIFTON:  Good.  So we would strike the word "to" and
  

 7   insert the word "of" before the words "the announcements".
  

 8       MR. DOORNENBAL:  Correct.
  

 9       JUDGE CLIFTON:  And then on page 6.  I would like you to
  

10   go, Mr. Doornenbal, to the third full paragraph, so that
  

11   paragraph begins with "California dairying" and the third
  

12   sentence you start it "to put it another way" and in order to
  

13   accomplish that we would strike "on the other" and just write
  

14   in "another".  "To put it another way, the technology needed to
  

15   be efficient is expensive."
  

16       MR. DOORNENBAL:  That's -- yes, that would be the correct
  

17   way.
  

18       JUDGE CLIFTON:  Okay.  So we'll strike "on the other" and
  

19   insert "another".  Then, down two paragraphs from that, the
  

20   paragraph starts with, "many were the dairymen that built
  

21   larger than originally planned facilities" and when we go to
  

22   the very last sentence of that paragraph, how would you read
  

23   that, Mr. Doornenbal?
  

24       MR. DOORNENBAL:  Okay.  If one were to run the numbers, it
  

25   is no wonder that so many 3,000 cow and larger dairies have
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 1   been built.
  

 2       JUDGE CLIFTON:  All right.  We'll insert the word "been".
  

 3   And then this is very small, but what I suggest is in the very
  

 4   last paragraph, which is a partial paragraph, three places
  

 5   there you read the word "led" and I'm just going to suggest
  

 6   that that be spelled "-L-E-D-" rather than "L-E-A-D" so we'll
  

 7   just strike the "A" in that word three times.  "So this led to
  

 8   the explosion of milk production in California, which then led
  

 9   to the need to build more processing capacity."  And in the
  

10   next sentence, "the opportunities to grow, sell milk cheap, and
  

11   still make a profit, led".
  

12       MR. DOORNENBAL:  I would agree with that.
  

13       MR. VLAHOS:  Your Honor, if I may, unless my hearing was
  

14   bad, I think he, when he read it, he may have left out the word
  

15   "cheap", but now that you have gone through it again, I think
  

16   that's taken care of.
  

17       JUDGE CLIFTON:  Oh, okay.  So would you read that sentence
  

18   again, Mr. Doornenbal, the second sentence in that part
  

19   paragraph.  Would you read "the opportunities to grow" from the
  

20   beginning?
  

21       MR. DOORNENBAL:  The opportunities to grow, sell milk
  

22   cheap, and still make a profit, led to a culture in the dairy
  

23   industry to incentivize the processors to build plants.
  

24       JUDGE CLIFTON:  Very good.  And then that paragraph
  

25   continues onto page 7, and in that paragraph, the next to the
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 1   last sentence, you left out the word "late" when you read it.
  

 2   So I would like you to read it again to include everything you
  

 3   have written there.  It begins "the California Milk Advisory
  

 4   Board."
  

 5       MR. DOORNENBAL:  I'm sorry, we're going to have, we're
  

 6   going to have to start over with you telling me where we are
  

 7   at.  Are we on page 7?
  

 8       JUDGE CLIFTON:  We are on page 7, the fourth line down.
  

 9       MR. DOORNENBAL:  Okay.  The California Milk Advisory Board,
  

10   is that where you would like me to read?
  

11       JUDGE CLIFTON:  Yes, and the sentence is fine as written,
  

12   but because you didn't read it exactly as written, I would like
  

13   you to read it again.
  

14       MR. DOORNENBAL:  The California Milk Advisory Board started
  

15   to promote cheese heavily in the late '80's because, after all,
  

16   we are becoming a major cheese producing state.
  

17           That last statement is actually in quotations.  So
  

18   maybe I should read it this way:  The California Milk Advisory
  

19   Board started to promote cheese heavily in the '80's because
  

20   "after all, we are becoming a major cheese producing state."
  

21       JUDGE CLIFTON:  And do you prefer the phrase late 1980's or
  

22   just 1980's?
  

23       MR. DOORNENBAL:  The late '80's.
  

24       JUDGE CLIFTON:  The late '80's.  Okay.  Good.  Now, down
  

25   further on that page we're going to go to the third paragraph
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 1   from the bottom, so let's go into the office, and then I would
  

 2   insert the word "to", just after "office".  Do you see where I
  

 3   am?  That's how you read it.  "Let's go into the office to
  

 4   listen."
  

 5       MR. DOORNENBAL:  Yes, that would work well.  Thank you.
  

 6       JUDGE CLIFTON:  All right.  So we insert the word "to"
  

 7   there.  And then that same paragraph you inserted a word after
  

 8   the word "verify".  So I would like you to read the sentence
  

 9   that begins three lines up from the last of that paragraph,
  

10   starts "soon these two dairymen will discuss."
  

11       MR. DOORNENBAL:  I'm not finding it so quickly.  Are we on
  

12   the third from the bottom paragraph still?
  

13       JUDGE CLIFTON:  Yes.  Third line up from the bottom of that
  

14   paragraph.
  

15       MR. DOORNENBAL:  Soon these two dairymen will discuss the
  

16   use of cameras to verify milking protocols that, it should be
  

17   that, there should be a that in there.  That milking protocols
  

18   are being followed and to help keep watch of maternity cows.
  

19       JUDGE CLIFTON:  All right.  So we'll insert the word "that"
  

20   in between "verify" and "milking".  All right.
  

21           Now, the next page, on the third paragraph down, that
  

22   paragraph starts "at some point in the last 20 years."
  

23       MR. DOORNENBAL:  I see it.
  

24       JUDGE CLIFTON:  And I would like you to read the second
  

25   sentence of that paragraph.
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 1       MR. DOORNENBAL:  They recognize that someone, somewhere has
  

 2   a better way of doing things, they are driven to find it, adapt
  

 3   it, and continually improve on it.
  

 4       JUDGE CLIFTON:  Okay.  All right.  So we just want that
  

 5   word "find", "they are driven find it."  Do you see where we
  

 6   are, Ms. Frisius?
  

 7       MS. FRISIUS:  No, which page?
  

 8       MR. DOORNENBAL:  Yes, that should be a "D" instead of an
  

 9   "E".
  

10       JUDGE CLIFTON:  Okay.  We are on page 8 and we're on the
  

11   third paragraph from the top, the second line.  "They are
  

12   driven to find it"  F-I-N-D.  Okay.  Good.  Now, I'm turning
  

13   the page, I'm turning the page, now I'm on page 10.  And you
  

14   inserted a word when you read it and I would like for us to do
  

15   it IN your testimony.  We're in the fourth paragraph on
  

16   Page 10, which starts, "this problem adds one more risk to the
  

17   ones we as producers" and you inserted the word "already have
  

18   to manage."
  

19       MR. DOORNENBAL:  That would be correct.
  

20       JUDGE CLIFTON:  All right.  Do you see where that is,
  

21   Ms. Frisius?
  

22       MS. FRISIUS:  Yes.
  

23       JUDGE CLIFTON:  Okay.  All right.  So I think that, then,
  

24   captures the meaning that you read us.  And Mr. Vlahos, I would
  

25   now ask you to ask any additional questions you have of
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 1   Mr. Doornenbal.
  

 2       MR. VLAHOS:  Mr. Doornenbal, you have completed your
  

 3   testimony; is that correct?
  

 4       MR. DOORNENBAL:  Yes, I have.
  

 5       MR. VLAHOS:  With that, your Honor, I would move for the
  

 6   admission into evidence of Exhibit number 142.
  

 7       JUDGE CLIFTON:  Is there anyone who wishes to question
  

 8   Mr. Doornenbal before determining whether you object?  No one.
  

 9   Are there any objections to the admission into evidence of
  

10   Exhibit 142?  There are none.  Exhibit 142 is admitted into
  

11   evidence.
  

12       MR. VLAHOS:  Thank you, your Honor.  Now Mr. Doornenbal is
  

13   available for further examination.
  

14            (Thereafter, Exhibit 142, was
  

15            received into evidence.)
  

16       JUDGE CLIFTON:  Thank you, Mr. Beshore.
  

17   BY MR. BESHORE:
  

18      Q.  Marvin Beshore.
  

19           Thank you so much for your testimony, Mr. Doornenbal.
  

20   I think three quick questions.  On page 9 you talked about, the
  

21   middle of, just below the middle of the page, you talk about
  

22   the California discount and it is, and talk about values per
  

23   hundredweight for different periods and its impact upon your
  

24   dairy.  And I think you reference there Exhibit B to
  

25   Exhibit 142.  Is that where you have shown the numbers for the
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 1   California discount?
  

 2      A.  Yes.
  

 3      Q.  Okay.  And just to be clear, the numbers that you were
  

 4   quoting per hundredweight on page 9, are the blended amounts of
  

 5   the, that hit your paycheck?
  

 6      A.  Correct.
  

 7      Q.  Okay.  And they are not the actual amount per
  

 8   hundredweight that the 4b price is discounted, but it is your
  

 9   mailbox price discount basically?
  

10      A.  Exactly.
  

11      Q.  Okay.
  

12      A.  It is the impact recognizing that the percentage of the
  

13   milk in 4b ranged, well, in two of those periods was 44
  

14   percent, one period was 45 percent.
  

15      Q.  Right.  Okay.  Thank you.  Now, on page 10, you
  

16   reference as you're talking about considering the future
  

17   options for your dairy, you say you have an excellent group of
  

18   employees.  How many employees are just dedicated to the dairy
  

19   operation?
  

20      A.  Just to the dairy would be 15.
  

21      Q.  15.  Okay.  Is that -- okay.  15 employees, 1600 cows,
  

22   is that roughly, a typical ratio in California on a California
  

23   dairy?
  

24      A.  I think so.  And I might be, I might be off, I might be
  

25   off a couple, I would have to sit down and tally it up, but
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 1   it's at least 15.
  

 2      Q.  Okay.  Very good.  One other quick question.  You talk
  

 3   about, you know, you have an excellent herd, a good herd of
  

 4   cows and the excitement relating to the results of genomic
  

 5   testing.  And I don't think any of the dairymen who have
  

 6   testified yet have explained, you know, described what genomic
  

 7   testing is and how that's such a successful venture in your
  

 8   business.  If you could just explain that, or talk about it a
  

 9   little.
  

10      A.  Well, I'll start off with, I was afraid this might come
  

11   up, and I was worried how I would answer it.
  

12      Q.  Well, I didn't mean to put you on the spot.
  

13      A.  I'll start off with the process.  So when we have a
  

14   calf that is born, we can take a little tiny piece out of its
  

15   ear, it would be a little piece of about an eighth of an inch
  

16   in diameter, you would just punch a little piece out of the
  

17   ear.  That goes to the lab.  And then the lab will do genomic
  

18   sequencing, and will give us a prediction, it is not a hundred
  

19   percent accurate, but it is somewhere in the neighborhood of 70
  

20   percent accurate.  It will give us a prediction as to how that
  

21   animal, how the traits of that animal will compare to the
  

22   average Holstein in the United States on those varying traits.
  

23   And it will use, often times it will use a numerical way of
  

24   describing it, so if the animal is better, let's say in
  

25   fertility, then that would be expressed in a positive number.
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 1   And if she is, if her genomic tests show that she is probably
  

 2   less fertile than the average Holstein cow in the United
  

 3   States, it would show as a negative number.
  

 4      Q.  Okay and you can use that information then in managing
  

 5   your herd?
  

 6      A.  Yes.
  

 7      Q.  Okay.  Thank you.  Thank you very much.  That's all I
  

 8   have.
  

 9       JUDGE CLIFTON:  That was very well explained.  Who else has
  

10   questions for Mr. Doornenbal?  Mr. English.
  

11                        CROSS-EXAMINATION
  

12   BY MR. ENGLISH:
  

13      Q.  Good afternoon, Chip English, good afternoon, sir.
  

14           So on the bottom of page 4, I just want to explore a
  

15   little bit about your discussion as housing replaced dairies
  

16   and the dairy is moving.  You said, "these moves allowed the
  

17   dairymen to build even larger, more modern dairies."  Do you
  

18   mean by that that the dairies naturally sold very valuable real
  

19   estate near the coast, and then were able to buy, using that
  

20   money that they got for the sale of their real estate, they
  

21   were able to invest it in larger operations in the Chino area
  

22   that at least then was relatively less expensive land?
  

23      A.  So please remember that even though I feel I have a
  

24   good understanding of how milk production in California grew, I
  

25   was only in the dairy area west of Los Angeles one time in my
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 1   life.  Those dairies there were not on the coast, but they were
  

 2   in the neighborhood of Bellflower, Artesia, and I have no
  

 3   knowledge of the financial arrangements that transpired so that
  

 4   dairies left that area and moved to the Chino Valley.
  

 5      Q.  Well, what did you mean then about these moves allowed
  

 6   the dairymen to build even larger, more modern dairies?
  

 7      A.  Because if they, for, well, we'll just use my dairy for
  

 8   example.  If I were to sell, let's say, to someone that wanted
  

 9   to plant almonds, I would not build an identical dairy to what
  

10   I have, I would build a modern dairy, and a modern dairy, in
  

11   order to be viable, would be 3,000 cows instead of 1600 cows.
  

12   So it is quite possible that, well, in my case, I know I would
  

13   borrow the money to build larger.  But it would be, in my case,
  

14   it would be larger and it would be more modern.  So I'm
  

15   assuming they did the same thing.
  

16      Q.  Okay.  Thank you, sir, that's all I have.
  

17       JUDGE CLIFTON:  Who next has questions for Mr. Doornenbal?
  

18                        CROSS-EXAMINATION
  

19   BY MS. TAYLOR:
  

20      Q.  Good afternoon.  I want to thank you for coming here to
  

21   testify today.  My name is Erin Taylor.  I'm with the USDA, and
  

22   I was not here for your first statement, but thank you for
  

23   coming back to give us your second statement.  Just a few
  

24   questions.  You talk about the California advantage, and that's
  

25   why you attribute California milk production being able to
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 1   expand so much historically.  And just so the record's clear,
  

 2   the California advantage you attribute to being able to have a
  

 3   low per unit cost to produce milk; is that right?
  

 4      A.  Only as it pertains to costs other than feed.
  

 5      Q.  Okay.
  

 6      A.  And I called that overhead cost.
  

 7      Q.  Okay.  But it doesn't include feed cost?
  

 8      A.  No, it does not.
  

 9      Q.  Okay.  And on page 6 of your testimony, you talk about
  

10   the lack of small dairies in California that would meet our
  

11   small business definition of $715,000 -- $750,000, excuse me.
  

12   And you said that "the California advantage did not work well
  

13   for the smallest dairies."  Can you just elaborate a little bit
  

14   more on that statement on why it didn't work well?
  

15      A.  I think I tried to explain a little bit of that in the
  

16   next paragraph.  If you give me a moment, I'll try to find it
  

17   and expand on it.
  

18      Q.  Sure.
  

19      A.  If we look at the paragraph above that, do you see
  

20   where it says "California dairying?"
  

21      Q.  Uh-huh.
  

22      A.  "California dairying grew in spite of lower than
  

23   average milk prices.  The only way we could compete was to
  

24   continue to reduce costs, which was mostly done through the
  

25   economies of scale."  And so that is why the smaller dairies
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 1   were not, the California advantage did not work well for them,
  

 2   because they were not able to buy the technology and the
  

 3   equipment necessary to be efficient, and because the cost, they
  

 4   didn't have enough units or enough cows to spread the cost
  

 5   over.
  

 6      Q.  Okay.  So if you didn't get big, you really couldn't
  

 7   take advantage of the California advantage?
  

 8      A.  That's correct.
  

 9      Q.  Is that another way to put that?
  

10      A.  In my opinion, that's correct.
  

11      Q.  And on the very bottom of the page you talk about the
  

12   FOB adjuster.  Could you explain for the record what that is in
  

13   the California price formulas?
  

14      A.  You know, I'll have to -- I'll have to use the same
  

15   excuse that my friend George Mertens used, that I'm not a
  

16   pricing guru.  But I know that it was -- it was a cost that
  

17   affected the dairymen, and I know that it was a cost or a
  

18   number or a factor that was often discussed in hearings, and of
  

19   course, the dairymen and the processors had different opinions
  

20   on whether or not there should be an FOB adjuster or -- or
  

21   whether or not there shouldn't be.  So I'm, you know, I don't
  

22   know the details, too much more detail, but I know that it was,
  

23   it seems to me that it was a factor, where at times dairymen
  

24   compromised on that issue.
  

25      Q.  Okay.  Page 9 you talk about, a little bit less than
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 1   halfway down the page, says "from January 2010 through July of
  

 2   2015" you give how much milk your dairy produced and said "the
  

 3   impact of the California discount of 79 cents for that five to
  

 4   seven-year period was 2 million plus dollars."
  

 5      A.  Right.
  

 6      Q.  So another way is, in your opinion, if Federal Order
  

 7   prices had been as nationally accepted in the other ten Federal
  

 8   Orders had been applicable in California, then that time period
  

 9   you would have received 2 million more dollars for your milk
  

10   than you actually did.
  

11      A.  That is correct.
  

12      Q.  Okay.  And my final question is, I know you are sitting
  

13   here in support of the prices as proposed in Proposal 1, so can
  

14   you explain why you think those Federal, well, those prices as
  

15   proposed would be more appropriate method for paying California
  

16   producers over the California state prices, or, for example, or
  

17   also as the prices as proposed in Proposal 2?
  

18      A.  I am not familiar with what is proposed in
  

19   Proposal Number 2.
  

20      Q.  That's fair so we'll stick to what's in Proposal 1.
  

21      A.  The main way to answer your question, I would say, is
  

22   that there is very little, if any, subjectivity given when it
  

23   comes to, when it involves very little subjectivity when it
  

24   comes to determining how the price is arrived or the formula
  

25   that determines the price in the Federal Milk Marketing Order
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 1   system.  And as I have testified here that in California,
  

 2   ultimately the Secretary is the one that makes the final
  

 3   decision as to what the formula will be, that, in effect, gives
  

 4   us the final price or the minimum price.
  

 5      Q.  And that's as opposed to the federal system where,
  

 6   while the Secretary may make a recommendation, the producers
  

 7   ultimately vote on whether to accept that or not?
  

 8      A.  That's correct.
  

 9      Q.  Okay.  I think that's it.  Thank you very much for
  

10   coming today.
  

11      A.  You're welcome.
  

12                        CROSS-EXAMINATION
  

13   BY MS. MAY:
  

14      Q.  Hi there, Laurel May, also from USDA.  I have a couple
  

15   of questions for you also.  You talked about, and I actually
  

16   can't find this now, but I remember you saying something about
  

17   part of the advantage that California dairymen enjoyed earlier,
  

18   you know, in your career or in the state's dairy history, was
  

19   due to the rapid population explosion in California after World
  

20   War II, so that there was an opportunity to sell milk, I guess?
  

21   Is that --
  

22      A.  That is correct.  There was, and once again, I had
  

23   coffee with a good friend of mine who spent, who dairies up in
  

24   in area now, but spent a good part of his career dairying in
  

25   Southern California, and he's the one that, that told me that
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 1   there was such a demand for milk at times, we're going back to
  

 2   the '50's, that there was such a demand for milk at times, that
  

 3   in order to get producers or to find producers that would
  

 4   produce the milk, sometimes the processors would actually
  

 5   finance those producers.  And I cannot -- I cannot say exactly
  

 6   what those years were exactly, what that period of time was,
  

 7   but it goes along ways back.
  

 8      Q.  So then I wonder if the regional nature of marketing at
  

 9   that time was also maybe why you really couldn't compare what
  

10   was going on in Wisconsin to what was going on in California,
  

11   with people servicing more local markets maybe than they do
  

12   now?
  

13      A.  No, I think, I think the point that was I was trying to
  

14   bring across is that because of the temperate climate that we
  

15   have had in California, the housing that was necessary as
  

16   compared to the Midwest, was pretty minimal in California, as
  

17   opposed to the Midwest.
  

18      Q.  Housing for the cows?
  

19      A.  For the cows.
  

20      Q.  Uh-huh.  Okay.  Then let me ask you about your
  

21   statement on page 7.  You talked about "the regulatory climate
  

22   has changed drastically," and I think you are eluding to maybe
  

23   different building codes or other, what are some of the
  

24   challenges that you face now if you are trying to build a new
  

25   dairy?
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 1      A.  Back in the '80's and '90's it was relatively simple to
  

 2   get a permit and construct a dairy.  Today, there are just
  

 3   many, many hoops that have to be jumped through that didn't
  

 4   exist in those days.  And probably one of the, one really good
  

 5   example is that in those days, in the '80's and '90's, when
  

 6   they, when the dairymen or the contractors would construct a
  

 7   lagoon for holding water, waste water, they did that without a
  

 8   tremendous amount of oversight.  They were able to construct
  

 9   lagoons that were functionable, they constructed them well, but
  

10   today if you wanted to do the same thing, you would have to put
  

11   in two full liners of plastic lining the whole bottom of the
  

12   lagoon, which adds a tremendous amount of expense to
  

13   constructing a dairy.  And then also, what I have noticed also
  

14   over the years, is that now we haven't -- we haven't built
  

15   anything substantial since 2009, but even whenever we have done
  

16   something minor in recent years, and I noticed this trend just
  

17   continued to go in the direction of, the codes continued to
  

18   require heavier construction, higher wind loads.  For example,
  

19   the footings and the posts that were required on a free stall
  

20   barn, going back in the '80's and the '90's, the footings that
  

21   the posts went into were much smaller, didn't require near as
  

22   much cement, the posts were a smaller diameter.  And today, if
  

23   someone builds that same free stall barn to do basically the,
  

24   to hold the same load, all of the components in that barn are
  

25   much, much heavier.  And I didn't come here to testify to this,
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 1   but it seems a little -- it seems a little odd that I have
  

 2   never seen a free stall barn that was built in the '80's that
  

 3   has blown down, and yet the code has changed drastically.  So
  

 4   that's another example that I can think of.
  

 5          Another one is, if you build a remodel a, we call them
  

 6   milking barns, milking parlor, you have are required to have a
  

 7   bathroom.  Today that has to be handicap accessible, which I
  

 8   don't disagree with, but the number of wheelchair-bound people
  

 9   that come to visit is very few and far between.
  

10      Q.  Okay.  So you are right, we probably aren't here to
  

11   talk about dairy construction, but it is interesting.  Are
  

12   dairymen required to retrofit the existing dairies to meet
  

13   code?
  

14      A.  As a general rule, no.
  

15      Q.  So it is just new construction or renovations that you
  

16   do voluntarily?
  

17      A.  Correct.
  

18      Q.  Okay.  I think that's enough from me.  Thanks.
  

19       MR. DOORNENBAL:  Well, you answered, or you asked some
  

20   interesting questions and so maybe I can add a little bit more
  

21   to the discussion.
  

22           So I think it's pretty well understood that back in the
  

23   day, so-to-speak, our cows were housed out in the open, and in
  

24   the Midwest they were in the quintessential red or white barn.
  

25   The Midwest has completely changed and they are now, as I
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 1   explained, they are housing their milking parlors and ours, you
  

 2   see very little difference.  And so they have been able to,
  

 3   what, they are -- they brought their cost of construction on a
  

 4   per head basis, they have brought that way down.  We, our cost
  

 5   of construction actually has come up for factors, and I'm not
  

 6   even going to blame it on the codes or on regulatory or the
  

 7   regulatory climate.  The cost of constructing a new dairy farm
  

 8   in California on a per cow basis, comes close to being the same
  

 9   as in Wisconsin, because our standards have risen so much.  We
  

10   no longer are efficient with cows in open corrals.  We have to
  

11   give them virtually the same building that they use in
  

12   Wisconsin, because we don't want our cows in the mud.  We don't
  

13   want our cows in the sun when it gets to be over 75 degrees.
  

14   We want -- we want them to stay cool, even though sometimes
  

15   outside it gets to be over a hundred degrees and so we provide
  

16   ways to cool them.  And if we don't -- if we don't provide
  

17   those kind of facilities, then with the genetic potential that
  

18   our cows have today, we will, they will not be able to produce
  

19   the amount of milk as, for example, our neighbor who has those
  

20   kind of facilities.  And it basically boils down to economics.
  

21   It pays to provide those kind of facilities for the cows.  And
  

22   all of the technology that goes into those buildings has
  

23   drastically changed over the years.  And I'll just give you one
  

24   last example.  Even the pitch of the roof is very particular,
  

25   because if the roof is at a certain pitch, and it's steep
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 1   enough, and if the, the end walls are high enough, and if you
  

 2   leave a certain gap down the middle, that barn will breeze and
  

 3   it will pull in air from the outside and move it over the top
  

 4   of those cows and escape through the gap that is in the top.
  

 5   And that size of that gap is correlated to the size of the rest
  

 6   of the roof, so it gets all very, it gets very technical, but
  

 7   it is necessary today.
  

 8   BY MS. MAY:
  

 9      Q.  So then your testimony would be that basically
  

10   California dairies have to have the same kind of inputs and
  

11   investment that Wisconsin dairies do, and the big difference
  

12   being feed prices and what you get for raw milk?
  

13      A.  That is correct.  Now, I will -- I will qualify this a
  

14   little bit.  They do have to deal with cold.  So in California
  

15   we're going to see the same barn, it's going to look the same,
  

16   except in California the ends are open and the sides are open.
  

17   If you go to Wisconsin, the ends are built in such a way so
  

18   that there are there are doors, and big doors, and so they can
  

19   open or close those big doors.  And in the sides where we are
  

20   completely open, they will have a curtain made out of canvas
  

21   that they can raise or lower depending on the temperature.  But
  

22   actually, you know, those are two relatively inexpensive
  

23   additions to their construction that we don't need to have.
  

24      Q.  Thank you.
  

25       JUDGE CLIFTON:  Who next who next has questions for
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 1   Mr. Doornenbal?  Mr. Vlahos.
  

 2                      REDIRECT EXAMINATION
  

 3   BY MR. VLAHOS:
  

 4      Q.  John Vlahos.  One quick question.  Do you have any
  

 5   estimate of how much time you spent preparing this testimony?
  

 6      A.  A hundred hours.
  

 7      Q.  Thank you.
  

 8       JUDGE CLIFTON:  Are there any other questions for
  

 9   Mr. Doornenbal?  Did that lead to a question?
  

10       JUDGE CLIFTON:  All right.  Last chance.  None.
  

11           Mr. Doornenbal, I thank you so much.  You know, when
  

12   you were here before you promised that you would be back with a
  

13   more comprehensive statement.  I had no clue that it would be
  

14   this comprehensive.  This is an extremely valuable document.  I
  

15   thank you.
  

16       MR. DOORNENBAL:  Thank you.  And I thank all of you for
  

17   allowing me to testify.  And, your Honor, I proofread this, my
  

18   wife did some proofreading, the girl that works in the office
  

19   helped.  I did, I came up with the text, the information, and
  

20   most of the words, but they put it together in the office and
  

21   did a lot of the proofreading, and then I proofread it.  And I
  

22   am amazed after all that effort of proofreading, that there
  

23   were still mistakes.  But I'm even more amazed that you caught
  

24   all of them.
  

25       JUDGE CLIFTON:  Thank you.  We have another producer who
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 1   would like to testify today and I would like to take his
  

 2   testimony next.  Thank you.  It's been a long day.  I'm glad
  

 3   you are still here.  Would you -- let's see, I haven't sworn
  

 4   you in before, let me do that now.  I'll do that in a seated
  

 5   position.  Would you raise your right hand, please.
  

 6           Do you solemnly swear or affirm under penalty of
  

 7   perjury that the evidence you will present will be the truth?
  

 8       MR. VANDEN HEUVEL:  I do.
  

 9       JUDGE CLIFTON:  Thank you.  Please again state and spell
  

10   your name.
  

11       MR. VANDEN HEUVEL:  My name is Geoffrey Vandenheuvel.
  

12   First word is G-E-O-F-F-R-E-Y, last name is V -- as in Victor
  

13   -- A-N-D-E-N, H-E-U-V-E-L.
  

14       JUDGE CLIFTON:  Now, you have the capital H, and are you
  

15   related to the other Vandenheuvel that's in the room?
  

16       MR. VANDEN HEUVEL:  He's my son.
  

17       JUDGE CLIFTON:  All right.  Does that mean he has a capital
  

18   H?
  

19       MR. VANDEN HEUVEL:  He does not.
  

20       JUDGE CLIFTON:  Okay.
  

21       MR. VANDEN HEUVEL:  But we're running out of time, your
  

22   Honor, so if you don't mind, we'll skip that story and take it
  

23   off record.
  

24       JUDGE CLIFTON:  All right.  Very fine.  You may proceed
  

25   with your statement.
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 1       MR. VANDEN HEUVEL:  Well, it's an honor to be here and I
  

 2   want to thank everyone for -- and your Honor, for allowing
  

 3   dairy farmers to kind of skip in line.  It's -- I have been
  

 4   listening to a lot of this on the Internet, and it is
  

 5   fascinating.  If I start in the morning, I shoot the whole day.
  

 6   So I appreciate USDA's making this available online.
  

 7           I have been in the dairy business since August 1 of
  

 8   1979.  And so let me get the most important thing out.  I am, I
  

 9   milk about 780 cows in Chino, California, which is about 40
  

10   miles East of Los Angeles.  I sell my milk to Alta Dena Dairy,
  

11   and I have a contract with Alta Dena dairy to sell my milk.
  

12   That contract is managed by milk Dairy Marketing Service, I
  

13   think it is Milk Marketing Services now, which is Dairy Farmers
  

14   of America-owned marketing, but I do have a contract, so I
  

15   would be an independent shipper, I'm not a member of DFA.
  

16           I have been active in dairy politics in California
  

17   almost, from the early 1980's.  I testified in practically all
  

18   the California hearings, probably from about '84 on, until my
  

19   son Rob took over as manager of Milk Producers Council, and
  

20   took over those duties.  And so I have testified at many, many,
  

21   many hearings in California and also had an opportunity to
  

22   participate in USDA's hearing in Alexander, Virginia in 2000,
  

23   where the current formula, end product pricing formulas were
  

24   developed.  So I have got a lot of experience in working with
  

25   these formulas.
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 1           And I took up Rien's testimony.  First of all, my
  

 2   compliments to Rien Doornenbal.  Absolutely fabulous job of
  

 3   laying out the history.  And so what I would like to do is just
  

 4   kind of fill in a few little gaps, because Rien's got a
  

 5   similar -- I started in '79, he started in '75.  There is a
  

 6   pretty significant economic difference between starting in '75
  

 7   or '79.  I don't know what Rien's case is, but I got a friend
  

 8   of mine that started in 1978, one year before I did, he paid
  

 9   $700 a cow for his herd, his first herd.  I paid $1400 a cow a
  

10   year later, which tells you what happened, what was happening
  

11   in California.  And Rien's gone into a pretty good history of
  

12   that.
  

13           But when you look at the tremendous growth that
  

14   occurred in California in the 1980's, it really was a direct
  

15   response to the increase in the support price from $8.26 a
  

16   hundredweight in 1977, to $13.26 just four years later.  That
  

17   was an enormous amount of cash that got pumped into the dairy
  

18   sector.  And in California, that amount of increase in price
  

19   made it profitable to produce milk for manufacturing.
  

20           Up until that time, we had not really been much of a
  

21   manufacturing state.  We pretty much took care of our fluid
  

22   market, and there wasn't a big incentive to produce
  

23   manufacturing milk, but suddenly it became profitable to do
  

24   that.  But there was no market demand.  There wasn't the market
  

25   that was running this price up, it was the government that was
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 1   running the price up.  And consequently, you know, we wanted to
  

 2   produce milk because the government was -- was facilitating a
  

 3   higher price but there wasn't really any buyer out there to
  

 4   take all this milk.  So where did it go?  And the answer is, it
  

 5   went into government warehouses.
  

 6           And how did we get it there?  California used the fact
  

 7   that we had a State Order to discount California milk to
  

 8   incentivize the construction of plant capacity to take
  

 9   advantage of this higher price even though there was no real
  

10   true market for this, other than the government.  I went and
  

11   researched this back in the day, and I went and looked at all
  

12   the Commodity Credit Corporation Purchases from California
  

13   sources between 1981 and 1989.  And when you total it together,
  

14   we sold $3.2 billion of surplus dairy products to the Commodity
  

15   Credit Corporation with California Sources between '81 and '89.
  

16           California, what we were doing was being noticed by the
  

17   rest of the country.  And the Feds already, the fed, and the
  

18   national political leaders, President Regan was elected in
  

19   1980, the assassination attempt took place on him in the
  

20   Spring, I believe, of '81.  And one of the first acts he did
  

21   when he recovered in the hospital, was to sign the bill to
  

22   freeze the support price increases, and the national policy
  

23   began to try to ratchet this back.  And we had diversion
  

24   program, and then a whole herd buy out.  But one of the things
  

25   was, is here you had California using its State Order to
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 1   incentivize and facilitate the increase in production of milk,
  

 2   and because the support program was committed to buy anything
  

 3   offered to it at the support price, they were obligated to buy
  

 4   it, and California could create a margin for its plants which
  

 5   made it profitable for the plants to make this product even
  

 6   though it really, there wasn't a market value.
  

 7           The producers could do it because the price was high,
  

 8   and as Rien explained, once we got the ball rolling and figured
  

 9   out how to milk more cows and take advantage of the California
  

10   advantage.  Then all we needed was a home for that milk.  And a
  

11   home to a dairyman is somebody who picks it up.  Where that
  

12   product ends up at the end of the day isn't particularly
  

13   relevant.
  

14           But Congress then, in 1985, and Rob mentioned this in
  

15   the testimony or earlier in this hearing, the National
  

16   Commission on Dairy Policy looked at this and said, states
  

17   shouldn't be allowed to have policies that run contrary to
  

18   national policy.  And the national policy was to try to shrink
  

19   milk production, and here California was facilitating it.
  

20           Rien, and the reason I took his testimony up, is that
  

21   on page 7 of his testimony there's a sentence, "as producers we
  

22   were not always happy with those arrangements, but to utilize
  

23   the California advantage we had to put up with the California
  

24   discount."  Well, you could put me down one of those producers
  

25   who was very unhappy about this for 30 years.  That's why I got
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 1   involved in dairy politics, was I did not think this was
  

 2   appropriate policy, and I fought against it.  I started a my
  

 3   own trade association with a bunch of other people that felt
  

 4   like I did in the early 1980's, and eventually got involved in,
  

 5   in mainline producer trade association and milk producers, and
  

 6   things have evolved.  But it's most of the time when we would
  

 7   have these hearings, it would be the producers like me, more
  

 8   independent producers, against the processors and the
  

 9   cooperatives.
  

10           The cooperatives were very much in favor of these
  

11   discounts.  And it was interesting, I actually felt real sorry
  

12   for Tom Wegner and Eric Erba and a lesser extent Elvin earlier
  

13   in this hearing, where Chip would read their testimony from
  

14   past hearings, but they were the enemy.  I mean, they weren't
  

15   the enemy, we are all friends here, but they were opponents.
  

16   The producers were divided and it was very frustrating.
  

17           So in the interest of time let's just roll forward to
  

18   today.  I mean, this is unprecedented.  You got the
  

19   cooperatives, the trade associations, the California producers,
  

20   who historically have not agreed amongst each other, all in
  

21   favor of Proposal 1.  And I am in favor of Proposal 1.
  

22           Why?  Well, Rien's question, why?  The cooperatives
  

23   have finally figured out that their dairymen are more at risk
  

24   than their plants.  I mean, I think there was a belief, and
  

25   unfortunately, I think CDFA officials may have believed this,
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 1   too, and I think the processors still do, that California dairy
  

 2   farmers will produce more milk no matter what we pay them.
  

 3   We're finding out that isn't true.  We have reached our limit.
  

 4   The California advantage is gone and our competitors have
  

 5   figured out, as Rien I think very, very aptly described, we're
  

 6   no longer the most efficient kid on the block.  We can't afford
  

 7   it anymore.  So we really are kind of here at a fork in the
  

 8   road.  The producers have banded together to support
  

 9   Proposal 1.  It's not perfect, but it's a pretty good proposal,
  

10   and so I would just put myself down as on record in favor of
  

11   Proposal 1.
  

12           Be happy if anybody wants to start exploring all the
  

13   details, I could go on for a long, long time about it.  But
  

14   it's Friday afternoon and I don't know if anybody wants to do
  

15   that.  But I thank you for the opportunity to testify.
  

16       JUDGE CLIFTON:  Who will begin with questions for
  

17   Mr. Vanden Heuvel?  Mr. Beshore, thank you.
  

18                        CROSS-EXAMINATION
  

19   BY MR. BESHORE:
  

20      Q.  Good afternoon, Geoff.  Not to be repetitive, and I
  

21   hope it's not, but in your 30-plus years of heavy involvement
  

22   in, you call it California dairy politics I guess, have all of
  

23   the stakeholders in the producers side ever been on the same
  

24   page as they are in this hearing?
  

25      A.  I don't believe so.  I don't believe we have ever
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 1   witnessed the kind of universal support for a proposal.  And
  

 2   let me elaborate just a bit because, and this is new in the
  

 3   last really year.  Because I, you know, Californians are proud
  

 4   of being Californians.  And I think, there, the rest of the
  

 5   country when I travel, and actually I'm a Midwest kid myself, I
  

 6   moved out here from when I was 15 from Michigan, so I feel like
  

 7   a Californian, but I still get to the Midwest.  And I realize
  

 8   the rest the country, how they view California.  There is a
  

 9   pride in California, you know, we think we do things better and
  

10   there's a lot of that, and we were proud of having a California
  

11   system.  And to see guys that have always been proud of a
  

12   California system, say, "we're done, we got to go to a Federal
  

13   Order", reflects a paradigm shift in the thinking of California
  

14   producers that I think is unprecedented, and I don't think the
  

15   processing community in California appreciates this.  I think,
  

16   and you know that's the sad thing, from my perspective we could
  

17   have solved this in this state and there just wasn't a
  

18   willingness.  So, you know, we are where we are.
  

19      Q.  Do you think the unanimity says something about the
  

20   fundamental economics and their depth in the present situation?
  

21      A.  Well, I think, I mean, you know, I got interviewed
  

22   actually by a Vietnamese, we got a big Vietnamese community in
  

23   Southern California from South Vietnam, and I don't know how
  

24   they got my name, but they, they have a Vietnamese television
  

25   station in 2009.  Came out and they did an interview on my
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 1   dairy, and that's the only reason I remember.  They actually
  

 2   put Vietnamese subtitles under the interview, I got interviewed
  

 3   in English.
  

 4          But I was -- I was, at that time I was milking 1400
  

 5   cows.  I mean, I got my own story about how I survived '09, and
  

 6   it was bloody and difficult.  Very thankful to be here.  I was
  

 7   losing $150,000 a month.  It was hundred dollars a cow a month.
  

 8   I mean, that is, you get your milk check, and you got, you got
  

 9   bills that are, that were $150,000 gap, $5,000 a day.  I mean,
  

10   it blows my mind to even think of it sitting here.  And it was
  

11   universal.  I mean, the amount that we -- we burned through
  

12   20 years of accumulated equity in this industry.  It is
  

13   absolutely unbelievable to me.  But that's what happened.
  

14           So, you know, we, then, and I think Rien brought this
  

15   out so incredibly in his testimony, that was bad, but that was
  

16   universal.  Okay?  Everybody in America, all the dairy farmers
  

17   were losing like that.  But why we have got to be an a level
  

18   playing field is what happened after that.  That was our time
  

19   to recover.  And actually, you know, I think the testimony of
  

20   Rien, I mean, the amount of money that we were short exceeded
  

21   the amount of money we lost in '09.  And that's what we needed
  

22   to recover.  And actually, if you want to know what's happening
  

23   today on the ground, there's a dairy a week going out right
  

24   now.  Because what happened was '14 was really good, I mean, we
  

25   made money.  But I'm pretty sure if you didn't sell something
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 1   to fix your balance sheet, all that '14 did was it paid back
  

 2   trade debt and maybe brought your debt down to the bank.  But
  

 3   now we're back into a negative, where current income doesn't
  

 4   cover current expenses and hasn't for some time.  And guys who
  

 5   haven't cured their balance sheets and created some liquidity
  

 6   are caught in a vice, because now everybody's on notice, right?
  

 7           Up until 2009, Rien said it very well.  Guys went out
  

 8   of business, those were basically either bad family situations
  

 9   or decisions of choice.  I got friends that are bankers, they
  

10   called dairy loans evergreen loans.  They never got paid back,
  

11   they always grew, and they were always good.  I mean, some of
  

12   these big banks had never lost a dime in the dairy industry,
  

13   that's why we had such good rates.  That all changed in '09.
  

14   So they -- they spent, the banks have spent the last five years
  

15   cleaning up all this mess.  And I mean, it's a mess.  But they
  

16   cleaned it up.
  

17           And now they, if a guy now doesn't have the money to
  

18   pay the bills, you know, cows eat everyday, so if that, if you
  

19   are on, if you are paying your bills in 30 days and suddenly
  

20   you can't pay that whole bill in 30 days, immediately you are,
  

21   the trade knows there is something going on.  Go to the bank,
  

22   try to borrow it -- they know.  And right now they can sell you
  

23   out and get -- so the pressure is starting to come back onto
  

24   the producers.  And what are you seeing?  You are seeing a
  

25   dairy a week going out.

6561



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1           And the other thing is, you know, I read a book, the
  

 2   Horton Reports, a friend that used to work for USDA does a hay
  

 3   newsletter.  This morning, this weekend report came out, he
  

 4   talks about the auction, 65 percent of the cows got sold to
  

 5   out-of-state buyers.  Of the heifers that came through Overland
  

 6   Stockyard, 80 percent of 'em got sold to out-of-state buyers.
  

 7   We are not competitive to buy the cattle that are here in
  

 8   California, much less go back East and try to find cattle.  And
  

 9   that's why we cannot keep giving this kind of discount away and
  

10   be competitive.  But, you know, it's a big industry, there's a
  

11   lot of momentum behind it, but we're killing it,
  

12      Q.  Thank you.
  

13       JUDGE CLIFTON:  Mr. Vanden Heuvel, when you said they can
  

14   sell you out, are you talking about the bank feeling insecure?
  

15       MR. VANDENHEUVEL:  The bank is -- the bank, you can't hide
  

16   from them because, you know, they know, they know that current
  

17   income doesn't cover current expenses.  But expenses have to be
  

18   paid for.  So where are you going to get the money to pay the
  

19   bill?  You either don't pay the bill, and the trade, you know,
  

20   the grain company carries you or the hay company carries you,
  

21   or you go to the bank and borrow the money and then pay for the
  

22   bill.  So both entities, the trade creditors and the banks,
  

23   once you are in that position, then they have to make a
  

24   decision about you.  And right now, if you've basically been
  

25   paying your bills, they don't want to go with you.  They don't
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 1   want to give you, they don't want you to go from 30 to 60 days,
  

 2   or 90 days, they have been down that road.  The banks don't
  

 3   want to advance you, I mean, there's a limit.  And I think they
  

 4   pretty well figured out who they think is going to make it and
  

 5   who they think won't.  And they are putting pressure on people.
  

 6   And people are responding to that.  And you know what?  This is
  

 7   extremely tiring.  It is extremely tiring.  So guys are saying,
  

 8   hey, we're done.
  

 9       JUDGE CLIFTON:  Mr. Vanden Heuvel, do you have some fear
  

10   that processors will not survive if they pay to California
  

11   producers as producers have paid in other Federal Milk
  

12   Marketing Orders?
  

13       MR. VANDENHEUVEL:  You know, I would like to think if I was
  

14   them I wouldn't say what they say, but I find that quite
  

15   disingenuous.  I really do.  I mean, look, they are basically
  

16   all competing against each other.  We have price movements in a
  

17   normal year of 20, 30, 40 cents a pound of cheese, $2 to $4.
  

18   They pass all those along to their customers.  When the price
  

19   of cheese at the CME goes up ten cents in a month, they pass
  

20   that along to their customer.  So when the Federal Order comes
  

21   in here and there's a price change, they are going to blame it
  

22   on USDA, and they are going to blame it on all the dairy
  

23   farmers and whoever else they want, just like they do in the
  

24   grocery stores when it goes up.  There's going to be a one-time
  

25   adjustment, and they are going to have to move their price up,
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 1   because it happens to everybody, and then we're going to move
  

 2   on.
  

 3           So, you know, this whole thing about the whey, look,
  

 4   when you, when USDA no longer could use an M-W price series,
  

 5   which was actually going out and figuring out how much people
  

 6   were just paying for milk and they had to go to an end product
  

 7   pricing, you had to pick some end product.  So what do they do?
  

 8   They pick cheddar cheese.  That was the logical one to pick.
  

 9   Well, big plants, making big cheddar cheese, have a whey
  

10   stream.  So you have to look at the complete unit.  That plant
  

11   makes cheddar cheese, it's a commodity cheese, and it is got a
  

12   whey stream.  So they put values on that particular unit, and
  

13   that's what prices milk for everybody making cheese.
  

14           Now, the guys who are not, the guys, everybody's got to
  

15   find their way in that system, and they all have.  They have
  

16   all found their way or they wouldn't be in business.  And they,
  

17   will there have to be adjustments made?  Absolutely.  We'll all
  

18   have to make adjustments.  I live in Southern California, I got
  

19   a unique set of circumstances, and quota, and all the rest.  I
  

20   could sit there and complain about one thing or another, but
  

21   the fact of the matter is, the system is the system.  You pick
  

22   the system, if they are consistent rules, people adjust.
  

23           And the one thing that I think it really critical, and
  

24   I guess this is the one thing that Sue Taylor and I agree on,
  

25   is there ought to be one regulated minimum price, I heard her
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 1   say that yesterday.  And I agree, we don't agree on the level
  

 2   of that price, but you know what?  If Sue and I could solve
  

 3   this problem by ourself, go out there, I think we could.
  

 4   Because we're philosophically not that far apart.  I had a
  

 5   great time working with Sue and a number of her colleagues.  We
  

 6   got to know each other, we worked hard at trying to come up
  

 7   with something.  Weren't successful, but we gave it a try.
  

 8           But there ought to be, USDA should not be picking
  

 9   winners and losers.  We need a National Price Surface for
  

10   manufacturing milk, certain regions will do better than others
  

11   because they have certain advantages, but USDA is the referee.
  

12           Why is the government involved in regulation?  Look,
  

13   the fundamentals of dairy farming is, a dairy farmer produces
  

14   milk 365 days a year, it is perishable, you cannot hold it.  He
  

15   has to sell it.  And when you have a normal business
  

16   relationship, you have a willing buyer and a willing seller,
  

17   either one of them doesn't have to do the deal.  And when, and
  

18   they get together to do the deal, and supply demand dictates
  

19   what the price is between a willing buyer and a willing seller.
  

20   In the dairy industry, a dairy farmer has a fresh product, he
  

21   has to sell it, and a buyer does not have to buy it, and
  

22   doesn't have to buy it from him.  So there needs to be a
  

23   referee, and that's why the government is involved, they are
  

24   the referee.  The referee has to be fair.  And one uniform
  

25   regulated price nationwide for manufacturing is the structure
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 1   that the US dairy industry ought to have.  I think USDA has
  

 2   been strong on that, I think they are absolutely correct on
  

 3   that.  Does it need to be adjusted from time to time?  Probably
  

 4   yes.  Is that what this hearing is about?  No.  This hearing is
  

 5   about whether California ends up joining that system.  And it
  

 6   is high time and I'm really, really happy to be this far.
  

 7   Unfortunately, we're probably still many, many months to come
  

 8   before this relief is a reality in California.
  

 9       JUDGE CLIFTON:  Mr. English, I'm not going to ask for any
  

10   preview for Monday, I'll assume that it is left overs from
  

11   today, and whatever else happens, which gives us only five more
  

12   minutes for questions for Mr. Vanden Heuvel.
  

13           Who would like to go next?  Yes, sir, Mr. Doornenbal?
  

14   And once you get to the podium, state your name again.
  

15       MR. DOORNENBAL:  Rien Doornenbal.
  

16                        CROSS-EXAMINATION
  

17   BY MR. DOORNENBAL:
  

18      Q.  Geoff, you talked quite a bit about producers being
  

19   forced out of the business, and you're from an entirely
  

20   different part of the state than I am, so what you see everyday
  

21   and experience everyday is what's going on in the Chino Valley.
  

22   What I see everyday and experience is what goes on in Escalon
  

23   and Oakdale.  So I made a comment in my testimony that, also
  

24   that many were forced out of business, but I made the comment
  

25   that we are starting to notice another trend.  And then I

6566



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1   really didn't talk about that trend, but predicted that that
  

 2   trend would continue if we did not have a federal, proper
  

 3   Federal Milk Marketing Order for California, you will see many
  

 4   more producers who decide to take their assets that they have
  

 5   left and do something else.
  

 6          Now, in my area I'm noticing that trend.  We have, we
  

 7   have several of my neighbors that have been forced out of
  

 8   business this year.  And you are right, 2014 was a fantastic
  

 9   year, but their banks just didn't want to go with them any
  

10   longer.  But I'm noticing quite a few producers who aren't
  

11   being forced out of business at all, and just deciding that
  

12   they are going to take the assets they have left and do
  

13   something else.  Are you noticing any of that or are you aware
  

14   of any of that going on?
  

15      A.  Yeah, Chino Valley is a unique place and it is going on
  

16   the extent to which, I mean these are anecdotes, the bottom
  

17   line is California is dropping in production and we're losing
  

18   dairy farmers.  I still don't understand why USDA's cow numbers
  

19   don't show this drop, because we got lots of anecdotal evidence
  

20   that there's a reduction in cow numbers, and that hasn't shown
  

21   up in USDA's data yet, I think it probably will at some point,
  

22   but Chino is a unique place.  I read the same things you read,
  

23   and I get those notices of all the herds going out, so I don't
  

24   really know how to respond to you.
  

25          I think there's a great, you know, I mean, everybody is
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 1   trying to figure out where they are, and when do you move, and
  

 2   what do you do, and all that.  I think there's just a lot of
  

 3   uncertainty in the California dairy.  There's uncertainty about
  

 4   a directions.  And that is different than what you had in
  

 5   Wisconsin as you talked.  I talked to a Wisconsin guys, they
  

 6   are, they are so optimistic, that's the amazing thing is
  

 7   there's hope and excitement for the future in the Midwest now,
  

 8   and gloom and doom in California.  And that's not typical for
  

 9   us, because we tend to be more optimistic people.  But more
  

10   than that I can't say.
  

11      Q.  Thank you.  And, your Honor, would you allow me to
  

12   answer the same question that you asked of Mr. Vanden Heuvel
  

13   concerning whether or not he feared the processors, and I'll
  

14   ask, I would like to have you ask the question so I have it
  

15   correct.
  

16       JUDGE CLIFTON:  I would like to.  Is there any way you can
  

17   return?  How many miles are you from here?
  

18       MR. DOORNENBAL:  I would -- I would be willing to return.
  

19   I'm 120 miles.  But I, first of all, I appreciate the
  

20   thoroughness of this effort, of what's going on here.  And I'm
  

21   honored to be part of it, and I would be -- I would be willing
  

22   to come back.
  

23       JUDGE CLIFTON:  All right.  I think that's going to be
  

24   necessary, because I only have one more minute, and I want to
  

25   make sure that Mr. Vanden Heuvel has that minute.
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 1       MR. DOORNENBAL:  Thank you.
  

 2       JUDGE CLIFTON:  You're welcome.  Ms. Taylor?
  

 3       MS. TAYLOR:  Well, since we only have one minute, I would
  

 4   like the ability to utilize that one minute, if I may, since I
  

 5   will not be back here next week.
  

 6                        CROSS-EXAMINATION
  

 7   BY MS. TAYLOR:
  

 8      Q.  First, Mr. Vanden Heuvel, my name is Erin Taylor.  I'm
  

 9   with the USDA.  And I --
  

10      A.  I recognize the voice.
  

11      Q.  Thank you very much for coming here this afternoon and
  

12   sharing your views as a dairy producer in California.  On
  

13   behalf of the Department we do want to thank you for taking
  

14   time to come out here.  In the essence of time, I'll only ask a
  

15   couple questions.
  

16          The first, and I don't think you addressed this, do you
  

17   own quota?
  

18      A.  I do.  Not very much, I'm about 20 percent.
  

19      Q.  About 20 percent.  Okay.  And you talked about the
  

20   reason California production increased so much in the '80's is
  

21   because of the support price?  One of the reasons?
  

22      A.  That was a huge, that was a huge reason.  There wasn't
  

23   a big drop in the cost of production, what was different was
  

24   the price of milk went up.
  

25      Q.  Went up, okay.  And then you said, as a result of
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 1   California -- my notes say, I interpreted what you said, the
  

 2   California State Order discounted the milk price to incentivize
  

 3   the building of plants?
  

 4      A.  Correct.
  

 5      Q.  And at that time, would you, is it of your opinion that
  

 6   this discount then, didn't return a value to you that you think
  

 7   was appropriate to what the market value of what your milk was,
  

 8   or the products that were sold in the market?
  

 9      A.  Well, I was aware that there wasn't -- I mean, at the
  

10   one hand we were, the government's ending up buying all this
  

11   product, I mean, and massive amounts of product.  So you got
  

12   this big milk surplus out there.  And it's like having, if you
  

13   think about it in a car, you got one foot on the gas pedal, one
  

14   foot on the brake.  And the Feds were trying to apply the brake
  

15   and California was applying the gas pedal.  And they could get
  

16   away with it because they had a State Order, okay?  If you
  

17   remember the M-W was tracking the support price and then the
  

18   M-W fell below the support price.  USDA did not raise the
  

19   federal make allowance in the support program and bring it up,
  

20   because they were trying to send a message to the dairy
  

21   industry, we got too much milk, you need to throttle back.  And
  

22   at that very same time, California, because it had a State
  

23   Order, had the ability to discount even further underneath
  

24   that, and give its plants a margin.  And frankly, the plants,
  

25   once they had their margin, they had every incentive in the
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 1   world to just add plant capacity.
  

 2      Q.  Okay.  Thank you for that answer.  And my final
  

 3   question is, you talked about when USDA chose commodity cheddar
  

 4   to use in its price formulas.  In your opinion, the Department
  

 5   recognized that as a byproduct of that was the whey stream, and
  

 6   then they placed some value on the whey stream.  So I will ask
  

 7   you a similar question to I asked, what I asked Mr. Doornenbal.
  

 8           Can you just quickly explain why you then think Federal
  

 9   Order prices, or the prices as contained in Proposal 1 are more
  

10   appropriate method for paying California producers now?
  

11      A.  Look, and this is where I agree with Sue, there needs
  

12   to be one price, okay?  And we all have the opportunity we have
  

13   today is to go into the Federal system at the same price.
  

14          Is the Federal price appropriate?  That's not the
  

15   question at this hearing.  Okay?  Is the Federal price
  

16   appropriate?  You give me the same price as somebody else then
  

17   it is on me.  But we can no longer live with the state using
  

18   its police power, the State of California using its police
  

19   power to discount California regulated prices relative to the
  

20   Federal.  It's inappropriate, it's always been inappropriate in
  

21   my opinion, and now the whole producer sector has come to that
  

22   point of view.
  

23      Q.  Okay.  Thank you very much.
  

24       JUDGE CLIFTON:  If anybody has a compelling, burning
  

25   question, I'll allow it, but it's 5:03.  All right.

6571



TRANSCRIPT OF PROCEEDINGS - VOL. XXXII

 1           Mr. Vanden Heuvel, you are a remarkable witness and I
  

 2   wish you would come back again to talk about some of the topics
  

 3   that we're going to talk about next week.
  

 4       MR. VANDEN HEUVEL:  Well, I think Sue's going back on the
  

 5   stand, she usually gets my blood boiling, so maybe she can
  

 6   provoke me to come back.
  

 7       JUDGE CLIFTON:  That would be helpful.  That would be quite
  

 8   helpful.  For now, you may step down.
  

 9       MR. VANDEN HEUVEL:  Thank you, your Honor.
  

10       JUDGE CLIFTON:  All right.  I'll see you all Monday at the
  

11   Piccadilly Inn at the Airport.  We'll go on record at 9:00.  We
  

12   now go off record at 5:04.
  

13       (Whereupon, the evening recess was taken.)
  

14
  

15                            ---o0o---
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1          MONDAY, NOVEMBER 9, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on November 9, 2015.
  

 3   It's a Monday.  It's approximately 9:03 in the morning.  We're
  

 4   in Fresno, California.  We're at the Piccadilly Inn Airport.
  

 5   We have changed from our location of many weeks and we have
  

 6   returned to this location.  This is Day 33 of the milk hearing.
  

 7           My name is Jill Clifton.  I'm the United States
  

 8   Administrative Law Judge whose been assigned in take in the
  

 9   evidence at this rule making hearing.  I work for the
  

10   United States Department of Agriculture and I would like now to
  

11   invite others who are employed by the United States Department
  

12   of Agriculture to come and enter their appearances.  Be very
  

13   careful, anywhere there's a microphone, there is a tripod
  

14   supporting it that will trip you.
  

15       MS. MAY:  Good morning, I'm Laurel May with USDA.  I'm with
  

16   the AMS Dairy Program and glad to see all of you here this
  

17   morning.
  

18       MS. FRISIUS:  Good morning, this Meredith Frisius,
  

19   F-R-I-S-I-U-S, with AMS.
  

20       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

21   Agricultural Economist for the Upper Midwest Milk Marketing
  

22   Order Federal Order 30 on detail to AMS Dairy Programs.
  

23       MR. HILL:  Welcome to the eighth week.  I'm Brian Hill, an
  

24   Attorney with the Office of the General Counsel.
  

25       MR. BESHORE:  Good morning, Marvin Beshore.  M-A-R-V-I-N,
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 1   B-E-S-H-O-R-E, attorney for the Proponents of Proposal
  

 2   Number 1, California Dairies, Dairy Farmers of America, and
  

 3   Land O'Lakes.
  

 4       MR. VLAHOS:  Good morning, John Vlahos, J-O-H-N,
  

 5   V-L-A-H-O-S, law firm of Hanson Bridgett, H-A-N-S-O-N,
  

 6   B-R-I-D-G-E-T-T, co-counsel for the Co-op Proponents of
  

 7   Proposal Number 1.
  

 8       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D, I work
  

 9   for Land O'Lakes.
  

10       MR. JABLONSKI:  Gary Jablonski, G-A-R-Y, J-A-B-L-O-N-S-K-I
  

11   working with the Cooperatives of Proposal Number 1.
  

12       MR. ENGLISH:  Good morning, Chip English, E-N-G-L-I-S-H,
  

13   I'm with the law firm of Davis, Wright, Tremaine, with an
  

14   office, I still think I do, in Washington DC, and I'm here on
  

15   behalf of the Dairy Institute of California, Proponents of
  

16   Proposal 1 -- 2, did it again.
  

17       JUDGE CLIFTON:  I just have to comment for the record that
  

18   both Mr. Beshore and Mr. Vlahos signaled "touchdown".
  

19       MR. ENGLISH:  Well, let's just say I didn't get any time
  

20   off for the weekend.
  

21       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y, V --
  

22   as in Victor -- U-L-I-N, also an Attorney with Davis, Wright,
  

23   Tremaine, with the Dairy Institute of California, supporting
  

24   Proposal 2.
  

25       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
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 1   Economist with the Dairy Institute of California.
  

 2       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

 3   K-A-L-D-O-R, Executive Director Dairy Institute of California.
  

 4       MR. DeJONG:  James DeJong, D-e, J-O-N-G, Dairy Policy
  

 5   Economic Analyst for Hilmar Cheese, dairy farmer-owned
  

 6   manufacturer of cheese, whey, and milk powder.
  

 7       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N, Consultant with
  

 8   Hilmar Cheese Company.
  

 9       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

10   with the Dean Foods Company.
  

11       MR. RAMIREZ:  Good morning, Miguel Ramirez, Leprino Foods
  

12   in Denver, Colorado.
  

13       MS. TAYLOR:  And Sue Taylor with Leprino Foods,
  

14   L-E-P-R-I-N-O.
  

15       MS. HANCOCK:  Nicole Hancock with Stoel Rives, representing
  

16   the California Producer Handlers Association and Ponderosa
  

17   Dairy.  And I will note that Laurel reminded me first thing
  

18   this morning that it's no longer Love Your Lawyer Day so we're
  

19   back to normal.
  

20       MR. GONSALVES:  My name is Anthony Gonsalves, I am
  

21   President of Joey Gonsalves and Son.  I am here representing
  

22   the California Producer Handler Association, my last name is
  

23   spelled G-O-N-S-A-L-V -- as in Victor --E-S.  My father was the
  

24   author of the Milk Pooling Act.  Thank you.
  

25       MR. LAI:  Good morning, my name is Victor Lai, V-I-C-T-O-R,
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 1   L-A-I, with Producers Dairy Foods.  Thank you.
  

 2       MR. VANDENHEUVEL:  Good morning, Rob Vandenheuvel,
  

 3   V-A-N-D-E-N-H-E-U-V-E-L, with Milk Producers Council.
  

 4       MS. REED:  Good morning, Kristine Reed, Attorney for
  

 5   Select Milk Producers.  I'm going crazy and not spelling my
  

 6   name today because it is Week 8, so --
  

 7       JUDGE CLIFTON:  You know, we're extremely fortunate to have
  

 8   consistency with the court reporter.  The same court reporter
  

 9   who is in the room with us is preparing the transcript.  That
  

10   is not always the case.  Sometimes someone who has never heard
  

11   any of it types the transcript.  We are very blessed with the
  

12   arrangement that's made here.
  

13           Is there anyone who has not yet come to the podium who
  

14   would like to be identified at this time?
  

15       MR. BARCELLOS:  Good morning, Tom Barcellos, T-O-M, B- as
  

16   in Boy -- A-R-C-E-L-L-O-S, dairy producer from Porterville,
  

17   California, which is in Tulare County.  I will be looking to
  

18   testify at some point.  I am very flexible so I understand
  

19   there's people that need to get done and get out, so I would be
  

20   more than happy to get them out of the room.  So, thank you.
  

21       JUDGE CLIFTON:  Thank you so much.  I appreciate that.
  

22   We're very glad to have you here.  All right.
  

23           Is there anyone else who would like to be identified at
  

24   this time?  Seeing no hands or people coming to the podium,
  

25   we'll go on to the announcements and other preliminary matters.
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 1       MS. MAY:  Good morning, Laurel May with USDA.  Welcome to
  

 2   the Piccadilly Inn at the Airport.  Glad to see all of you here
  

 3   this morning.
  

 4           Since we have changed locations, maybe we'll go through
  

 5   our whole list of announcements.  As you know, everybody is
  

 6   welcome to testify, if they would like to.  And to do so, you
  

 7   just need to let one of us know that you would like to get into
  

 8   the schedule.  Anybody in the audience may question any of the
  

 9   witnesses.  And to do that, you merely need to approach the
  

10   microphone up here at the podium and the Judge will recognize
  

11   you.
  

12           We are broadcasting this session of the hearing via
  

13   live audio feed which is accessible at www.ams.usda.gov/live.
  

14           The court reporter is recording official transcripts of
  

15   this hearing which will be available approximately two weeks
  

16   following the end of each hearing week.  The transcripts and
  

17   exhibits can be accessed at our AMS Dairy Program website.
  

18   Some of the exhibits have left overs and so we have put those
  

19   in those file boxes in the back corner over there behind the
  

20   sound guy, and you can go through the files and see if there
  

21   are any exhibits that you would like to pick up.
  

22           There are light refreshments here in the back of the
  

23   room that you are welcome to enjoy.  Mr. Lai told us that he
  

24   brought some G-rated Eggnog to share, so please enjoy that.
  

25           Okay.  The end of the day last Friday we had
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 1   Mr. Geoffrey Vanden Heuvel on the stand, and today I believe we
  

 2   are going to begin by having Mr. Zolin return to the stand to
  

 3   be crossed on some previous testimony that he gave, but we
  

 4   didn't finish his cross-examination.  Beyond that, I will let
  

 5   Mr. English and Mr. Beshore and Ms. Hancock explain what's
  

 6   going to happen.
  

 7       JUDGE CLIFTON:  Thank you, Ms. May.  Mr. English?
  

 8       MR. ENGLISH:  Thank you, your Honor, Chip English.
  

 9           So let me first describe what our plan was walking in
  

10   today, and then I'll talk about what I understand may be some
  

11   moving pieces and how we might try to address it.
  

12           There was a time 10 or 11 days ago when I predicted we
  

13   would be for the Dairy Institute of California with our
  

14   case-in-chief by tomorrow, Tuesday.  At some point last week,
  

15   what I can only call irrational exuberance kicked in and I said
  

16   Friday of last week, so I'm not going to forecast anymore.
  

17   Although I do think, subject to what we're about to hear about
  

18   other issues, we would finish tomorrow morning.
  

19           So here's what I had for today before walking in the
  

20   door today.  We have got Mr. Zolin on Section 9(d).  He has
  

21   already given his testimony exhibits, which are Exhibit 131 and
  

22   Exhibit 132, in case people want to have those ready for his
  

23   return.  What he did was his direct exam and Mr. Beshore had,
  

24   at least temporarily, concluded a cross, but of course
  

25   Mr. Zolin is back so there may be more questions there.  We
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 1   have 9(d) to complete.
  

 2           I then had Mr. Zolin staying on the stand and doing
  

 3   Section 7(c), what I call the fix.  This is in response to the
  

 4   questions asked by Mr. Beshore weeks ago.  And in addition,
  

 5   Mr. Beshore had reserved his cross-examination of Mr. Zolin on
  

 6   Section 13.  And we call that all Al Zolin, Part 7, which is
  

 7   also the last chapter for Mr. Zolin in this proceeding.
  

 8           And then we had Dr. Schiek coming to the stand on
  

 9   quota, and that's his Part 4.  We also had a left over issue
  

10   from Mr. Blaufuss that never got on last Friday as we
  

11   anticipated, and so that would come after Dr. Schiek,
  

12   Rob Blaufuss, Part 4, on fortification, remembering that he's
  

13   already done Part 5.
  

14           After that, we had Sue Taylor, her Part 3, which is
  

15   called price impacts.  And candidly, I would think that would
  

16   be somewhat ambitious, and I wasn't sure she would get on the
  

17   stand today, but I was also very confident that if she did her
  

18   direct she wouldn't finish her cross today.
  

19           We then would have, tomorrow morning, finishing
  

20   Ms. Taylor.  And at that point we would have Mr. Blaufuss,
  

21   Part 6, transportation credit, ready to go so we could just
  

22   wrap up without any loose ends.
  

23           I presently have no other Dairy Institute of California
  

24   witnesses expected, of course, we reserve the right after
  

25   Proposal 3 and 4 to be heard, to come back.  But right now,
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 1   that is our entire list.
  

 2           So when I came in this morning Ms. Hancock approached
  

 3   me and she indicated that Mr. Gonsalves has, is going to
  

 4   testify and needs to leave by 1:00 p.m. tomorrow.  Here's the
  

 5   issues that we have.  And I understand there's some dairy
  

 6   farmers here and more dairy farmers coming.  Mr. Zolin was
  

 7   supposed to leave last week and put off his flight a couple
  

 8   times and is now scheduled to leave tomorrow at 1:00, and he's
  

 9   already paid extra money to change those air tickets, so we
  

10   have got to get Mr. Zolin on and off today no matter what,
  

11   that's why I'm putting him ahead of Dr. Schiek.
  

12           Mr. Blaufuss and Ms. Taylor need to be done by
  

13   Wednesday afternoon.  So the easiest thing for me to do to
  

14   accommodate Ms. Hancock would be to put Dr. Schiek later, but
  

15   that creates the problem that we have been assuring Mr. Vlahos
  

16   that we would get Dr. Schiek on when it was convenient for him.
  

17   And he has a long-standing commitment for tomorrow, so that
  

18   makes it difficult, and Dr. Schiek's ready to go by the way.
  

19   So we are ready to go, and I want to live up to my commitment
  

20   to my friend and colleague, Mr. Vlahos.
  

21           What I need -- if we are going to accommodate, and
  

22   again, I didn't know about this until this morning, I'm not
  

23   just -- if we're going to accommodate Mr. Gonsalves, and I have
  

24   no idea what he's going to say and I have no idea how long his
  

25   cross is going to be, I have got to know that the witnesses who
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 1   are ready to go today, Mr. Blaufuss and Ms. Taylor, in agreeing
  

 2   to go, I think effectively after Mr. Gonsalves tomorrow, are
  

 3   going to get out of here on their schedule.  And if I can get
  

 4   that commitment from everybody in the room, then I am prepared
  

 5   to make the accommodation to Ms. Hancock and Mr. Gonsalves.  If
  

 6   I can't get that commitment, then I need to move forward with
  

 7   my witnesses who have been here a long time and, you know, they
  

 8   need to get out of here.  But I think it's probably doable, but
  

 9   on the other hand, I was the one who predicted we would be done
  

10   last Friday, and I obviously cannot predict the length of
  

11   testimony, and I'm giving up.  Maine weather forecasters do
  

12   better than I do.  So that's the conundrum we have, your Honor.
  

13           We are prepared to be flexible, but I need to make sure
  

14   that Mr. Zolin gets done today, and I need to make sure that
  

15   Ms. Taylor and Mr. Blaufuss are done Wednesday afternoon.  So
  

16   with that in mind, that's what I have got and I'll let others
  

17   speak to that.
  

18       JUDGE CLIFTON:  Okay.  I'll hear from the rest of you.  I
  

19   would expect intensive cross-examination now that we're getting
  

20   into quota, so I think the witnesses will take some time.  I
  

21   think it's very smart to have Dr. Schiek go forward on that
  

22   issue before the others go, so that's just off the top of my
  

23   head.
  

24       MR. ENGLISH:  And I understand, your Honor.  I just -- I
  

25   just need to make sure that people who have major meetings and
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 1   commitments that are both professional and personal, to get
  

 2   done here, and have been here throughout the entire proceeding,
  

 3   and literally have other things that they have scheduled, can
  

 4   live up to those commitments, and that my accommodation doesn't
  

 5   end up dis-accommodating them and their businesses.  So that's,
  

 6   that's my concern.  And it is my obligation, both personally
  

 7   and professionally, to Mr. Blaufuss and Ms. Taylor.
  

 8       JUDGE CLIFTON:  Mr. Beshore?
  

 9       MR. BESHORE:  Just real quick.  From our perspective, we're
  

10   ready to accommodate in every way possible.  We would like to
  

11   see Dr. Schiek go first with quota because Mr. Vlahos is only
  

12   available to our team today and that's an important part of his
  

13   contribution.
  

14           I would say, you know, Mr. Barcellos has introduced
  

15   himself and he's willing to accommodate, we really appreciate
  

16   that.  I have, and just as an additional factor as we look
  

17   forward towards the week, I have a communication from
  

18   Ms. McBride that there are four dairy farmers that she was
  

19   expecting to come in on Wednesday.  I have asked her if they
  

20   could be late Wednesday or even Thursday, to, you know,
  

21   accommodate the schedule, and I haven't heard back.  But --
  

22   but, you know, that's our piece.  We're ready to accommodate
  

23   Mr. English and Ms. Hancock in whatever way possible within
  

24   those minimal constraints.
  

25       JUDGE CLIFTON:  Ms. Hancock?
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 1       MS. HANCOCK:  What I would propose is that we just go ahead
  

 2   and move forward with Mr. Zolin and then Dr. Schiek as planned,
  

 3   and we see how far we get, and then we'll be in a position to
  

 4   make another decision.  It's definitely our scheduling issue,
  

 5   and I don't want to do anything to try and upset the
  

 6   opportunities for the people who have been here for eight weeks
  

 7   to leave.  So I don't think that would be fair to them.  So my
  

 8   proposal is, let's just move forward and see how far we get and
  

 9   then we'll figure it out.
  

10       JUDGE CLIFTON:  Great.  Excellent.  Thank you.  Who else
  

11   would like to be heard on any preliminary issue?  No one.
  

12   Good.  Let's get on with the evidence.  So Mr. Zolin, would you
  

13   return to the stand?
  

14       MR. ENGLISH:  Your Honor, Chip English, and what Mr. Zolin
  

15   is testifying about is Exhibits 131 and 132, this is the
  

16   Section 9(d) provision, also known as the Proprietary Bulk Tank
  

17   Handler Provision.  And as I indicated earlier, direct was
  

18   complete, Mr. Beshore had done preliminary cross, he may have
  

19   more, you know, with the intervening time to think about
  

20   things, and so Mr. Zolin is available for that further
  

21   examination.
  

22       JUDGE CLIFTON:  Thank you, Mr. English.  Mr. Beshore?  And
  

23   Mr. Zolin, you remain sworn.  I would like you to again state
  

24   and spell your name.
  

25       MR. Zolin:  My name is Alan Zolin, A-L-A-N, Z-O-L-I-N.
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 1       JUDGE CLIFTON:  All right.  Make yourself comfortable with
  

 2   the respect to your microphone.  I know we have to see the
  

 3   exhibit as well as speak into it.  Is it good, do you think?
  

 4       MR. ZOLIN:  I'm okay.
  

 5       JUDGE CLIFTON:  All right.  If you need to stop at any time
  

 6   and we'll move the base of it, just let us know.
  

 7   Mr. Beshore, you may proceed.
  

 8       MR. BESHORE:  Thank you, your Honor.
  

 9                        CROSS-EXAMINATION
  

10   BY MR. BESHORE:
  

11      Q.  Marvin Beshore.
  

12          Just two questions further on the Proprietary Bulk Tank
  

13   Handler, Mr. Zolin.  Does the request, the proposal to include
  

14   this 9(d) provision, have anything to do with quota?
  

15      A.  It did at the beginning of our discussion, but as we
  

16   have progressed in our decision making, it does not.
  

17      Q.  Okay.  Second question, is it the contemplation of this
  

18   proposal that a handler or a plant operator could file both a
  

19   pool plant report and a Proprietary Bulk Tank Handler Report
  

20   and, you know, divide up milk supplies among them or between
  

21   them?
  

22      A.  We did not contemplate multiple reports.  And I guess
  

23   when I say "we" I would have to say I did a lot of the
  

24   contemplating on how this provision would work.  I did testify
  

25   about the intake situation, how busy it is at our Hilmar plant,
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 1   and I looked at the Proprietary Bulk Tank Handler Report as
  

 2   being the Hilmar Report if a Federal Order was put in
  

 3   California, so I did not contemplate having multiple type
  

 4   reports for my client.
  

 5      Q.  Okay.  So it's not the intention of the proposal, then,
  

 6   to facilitate multiple reports for the same handler, the same
  

 7   plant?
  

 8      A.  That is not the intent of the proposal.
  

 9      Q.  Okay.  Thank you.
  

10       JUDGE CLIFTON:  Who next has questions for Mr. Zolin?
  

11   Now, let me ask, Mr. English, would you come back to the
  

12   podium?  Shall we do this with the three categories one by one
  

13   or is he available for cross on all three that you mentioned?
  

14       MR. ENGLISH:  I think that's going to make more sense, this
  

15   issue is discreet enough and separate enough from the 7(c) and
  

16   Section 13 issue that it would make more sense, and it may very
  

17   well be that the questions I expect now are going to be
  

18   technical from USDA at this point, so I would actually think it
  

19   would make sense, and this is a different enough issue in
  

20   Section 9, it's not about, it's about who needs to report and
  

21   how that reporting occurs, not who qualifies, not about
  

22   qualification issues, which are what the 7(c) and the 13 are
  

23   about, performance standards and qualification issues.  So I
  

24   think it is discreet enough that it makes sense to keep it
  

25   divided.
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 1           Now, I know all the other issues combine, but I would
  

 2   prefer we get this one done and then move on to the next one.
  

 3       JUDGE CLIFTON:  I like it.  Thank you.  Who else has
  

 4   questions about Section 9(d)?  Mr. Schaefer?
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. SCHAEFER:
  

 7      Q.  Good morning, Mr. Zolin.
  

 8      A.  Good morning.
  

 9      Q.  First thing I wanted to mention -- Henry Schaefer,
  

10   USDA -- first thing I wanted to mention is, I believe the
  

11   exhibits that we're looking at are 137 and 138, and I believe
  

12   Mr. English mentioned 131 and 132.
  

13      A.  I thank you because I was looking at mine saying, I
  

14   wonder if I marked them incorrectly.
  

15       MR. ENGLISH:  I apologize.
  

16       MR. SCHAEFER:  Too bad they aren't all that easy.
  

17       JUDGE CLIFTON:  Hold on just a minute, Mr. Schaefer, so we
  

18   can all get 137 and 138.  Mr. Schaefer, you may proceed.
  

19   BY MR. SCHAEFER:
  

20      Q.  Thank you, your Honor.  A couple things here, I guess,
  

21   is, I want to kind of get a handle on to make sure we
  

22   understand where you are headed with this proposal.  And my
  

23   first question, I guess, is, when the handler fills out the
  

24   report, as you mentioned your Hilmar client and they would fill
  

25   out a single report, will they be the handler then, for payment
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 1   to producers?
  

 2      A.  Our modification that we added to the proposal says
  

 3   that the pool plant that receives the milk would be the handler
  

 4   for that report.  This is going back to some of the concerns
  

 5   brought up in the Idaho-Oregon marketplace that had this
  

 6   provision in there in the past.  So the expectation would be
  

 7   that the receiving pool plant or pool distributing plant would
  

 8   be the handler for that milk.
  

 9      Q.  And so they would be the handler for the entire report?
  

10   So if you had 300 million pounds on the Hilmar report, for
  

11   instance, on this 9(d) report, then the pool plant, 7(a) or
  

12   7(b) plant, would therefore be responsible for minimum payment
  

13   on that 300 million pounds of milk?
  

14      A.  That would be correct.
  

15      Q.  You realize, of course, that if something does happen,
  

16   that handler is responsible for payment to those producers?
  

17      A.  I do understand that.  And from a standpoint of
  

18   relationships with that pool distributing plant, I'm sure a
  

19   contractual resolution will be handled between Hilmar and that
  

20   distributing plant.
  

21      Q.  Do you know if any other, in your experience in your
  

22   consulting business and with Kraft, that any other
  

23   Federal Order has honored a contract between two proprietary
  

24   handlers, like in this scenario, if there was a default?
  

25      A.  I do understand that, Henry, that is not the case.  But
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 1   I wasn't thinking of a contract, I was almost thinking of like
  

 2   a letter of credit or some form of instrument that would
  

 3   guarantee payment.
  

 4      Q.  Along the same lines then, that the distributing plant
  

 5   will be the handler responsible for that or the 9 or the 7(a),
  

 6   7(b) plant, that milk would also, that handler would then also
  

 7   be responsible to the Order for any classification on that
  

 8   milk, so they would settle with the pool, the PSF, on that
  

 9   entire quantity of milk?
  

10      A.  Correct.
  

11      Q.  Do you know if that would have any impact on any of the
  

12   qualification, any qualification of that 7(a) or (b) plant?
  

13      A.  Henry, if I can ask a little more clarification
  

14   meaning.  Would it cause the plant not to be a distributing
  

15   plant?
  

16      Q.  Well, there's a number of questions there, obviously,
  

17   when you start to get into this.  But one, of course, is would
  

18   it cause the distributing plant to not be able to qualify as a
  

19   distributing plant?  And would it also affect the in-area sales
  

20   percentage?
  

21      A.  I do not believe that would be the case because, again,
  

22   from a standpoint of mainly thinking of the diversion of milk
  

23   back to a nonpool plant, I do not believe that gets involved in
  

24   those calculations.
  

25      Q.  Would the, since the 7(a) or 7(b) plant would be the
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 1   responsible handler on this milk, how do you intend that
  

 2   payment between or settlement be here, will they be a single
  

 3   payment to the 9(d) handler on Class or on producer blend
  

 4   price?
  

 5      A.  Let me try to answer the question the way I think I
  

 6   understood it.  I'm -- my mind went to advance and finals, and
  

 7   I'm not sure if that's where you wanted to go.  But certainly a
  

 8   settlement between the two parties could be an invoice that
  

 9   involves, you know, the entire equation.  So I believe there
  

10   could be a single settlement between the two parties.
  

11      Q.  Okay.  On your order language that, in Exhibit 138, in
  

12   number 2 and number 3, at the end of number 2 it sounds to me
  

13   like the applicant who is the 9(d) handler will be the
  

14   responsible handler for the milk, and in number 3 you are
  

15   saying that the pool plant will be responsible for the milk.
  

16   Which is it?
  

17      A.  I would say it would be number 3.
  

18      Q.  And so that last part of number 2 would need to be
  

19   deleted or reworded or something?
  

20      A.  I would like for the Department to make any technical
  

21   corrections in the, in the Order language.
  

22      Q.  Would there be any issues with the 9(d) handler being
  

23   the responsible party for all the milk on the report and
  

24   settling with the pool, with the PSF, on that milk?
  

25      A.  I have no problems with that.  And the reason we went
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 1   with this addition was the discussion that was held at the
  

 2   Idaho, I'll just call it the Idaho hearing, to address issues
  

 3   that were a concern of the Proprietary Bulk Tank Handler.  So
  

 4   from a standpoint of allowing the nonpool plant to be the
  

 5   responsible handler, I'm fine with that.  But I do recognize
  

 6   that there were some concerns brought up back in, I think the
  

 7   hearing was 2000, 2001, in that timeframe, to be sure that we
  

 8   correct any imperfections in the proposal.
  

 9      Q.  Okay.  And I think my last question, and this touches a
  

10   little bit on qualification, you realize that without having a,
  

11   the Hilmar plant, since you have brought them up as the party
  

12   that you are looking at in this scenario, would not have a pool
  

13   plant to it, that they would still have to qualify milk at some
  

14   pool plant, the either the one-day touch base or the 48,000,
  

15   they could not do it at that facility?
  

16      A.  We understand that, yes.
  

17      Q.  Okay.  Thank you, Al.
  

18       JUDGE CLIFTON:  Who next has questions for Mr. Zolin on
  

19   this issue?  Is there any redirect on this issue?
  

20                      REDIRECT EXAMINATION
  

21   BY MR. ENGLISH:
  

22      Q.  Chip English.  And thank you, Mr. Schaefer, for
  

23   correcting me on the exhibit numbers, I hope I don't hit the
  

24   Trifecta by having a third set of numbers wrong, if and when I
  

25   get to Mr. Blaufuss.
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 1          So I just want to follow up a little bit, Mr. Zolin,
  

 2   and looking at the exhibit attachment which is Exhibit 138, I
  

 3   believe, it is numbered on my screen.  And so we added
  

 4   paragraph 3 at the bottom of the first page, which was, do you
  

 5   recall how many options there were that were offered back in
  

 6   the Western Order?  I know that's a week ago now.
  

 7      A.  If you give me a second, Chip, I can look.  There were,
  

 8   back to the attached to my testimony, Proposal 11, Proposal 12,
  

 9   and Proposal 13, I believe were all options given.
  

10      Q.  And the paragraph 3 was essentially the Proposal
  

11   Number 11 on page 5 of the exhibit?
  

12      A.  That is correct.
  

13      Q.  If you look briefly at Proposals 12 and 13, the purpose
  

14   of those proposals was to do what as opposed to Proposal 11?
  

15      A.  The purpose of those other proposals, and I must -- I
  

16   must say, I'm looking, I have read through these a couple of
  

17   times, is to allow the Proprietary Bulk Tank Handler to be the
  

18   handler on that milk.
  

19      Q.  But effectively to make a payment to that, it's a
  

20   payment from the entity that is bottling the milk, to the
  

21   Proprietary Bulk Tank Handler, correct?
  

22      A.  Correct.
  

23      Q.  Similar to an association?
  

24      A.  Correct.
  

25      Q.  Which would create an obligation under the pool for
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 1   minimum price, correct?
  

 2      A.  That is correct.
  

 3      Q.  Okay.  And that, we're not saying you have to take
  

 4   what's in paragraph 3 of Exhibit 138.  You have indicated that
  

 5   you are also thinking that it could look at what's our
  

 6   proposals 12 and 13 on 138?
  

 7      A.  Yes.
  

 8      Q.  Okay.  That's all I have on this particular issue, your
  

 9   Honor.
  

10       JUDGE CLIFTON:  Does that prompt further questions on this
  

11   issue?  I see none.  Mr. English, you may proceed to the next
  

12   issue.
  

13       MR. ENGLISH:  Your Honor, this was produced last Thursday,
  

14   it is actually two documents, they are connected and they
  

15   should have been one document, but that's not what happened.
  

16           Your Honor, I don't dare try to predict what exhibit
  

17   number this is and get it wrong.
  

18       JUDGE CLIFTON:  All right.  I think our last exhibit number
  

19   already assigned was Exhibit 143.  Ms. Frisius, will the
  

20   testimony of Alan Zolin be Exhibit 143?
  

21       MS. FRISIUS:  It will be.
  

22       JUDGE CLIFTON:  Okay.  Exhibit 143 will be testimony of
  

23   Alan Zolin, Part 7, and the accompanying document I'll mark as
  

24   Exhibit 144, and I'll have Mr. English tell us what each of
  

25   these things is.
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 1            (Thereafter, Exhibit 143 and Exhibit 144
  

 2            were marked for identification.)
  

 3       MR. ENGLISH:  Well, Exhibit 143 is a brief statement by
  

 4   Mr. Zolin that I will then expand upon with him through
  

 5   examinations, and it has to do with some proposed modifications
  

 6   to Proposal 2 as printed in the Federal Register.  On page, I'm
  

 7   sorry, for the pause, your Honor, I was trying to get the page,
  

 8   Exhibit 1, Proposal 2, this is going to modify language that's
  

 9   found on 47220 -- I apologize, it starts on 47219, the bottom
  

10   of 47219, the last paragraph 3, carrying over to 47220 through
  

11   paragraph 4, and we'll renumber paragraph 5 as paragraph 4.  So
  

12   that's what this testimony is going to be about.
  

13           Why don't we let him read it and then we can go through
  

14   the documentation.  But the bottom line is, this is a proposal
  

15   to amend Proposal 2 starting on page 47219 of Exhibit 1, the
  

16   third column, the paragraph that starts 3.  A supply plant
  

17   under this paragraph, the very bottom of the third column of
  

18   page 47219.
  

19       JUDGE CLIFTON:  Good.  That's very helpful.
  

20       MR. ENGLISH:  Okay.  And then carrying over to 47220, it's
  

21   going to, basically it is going to delete what's in the Federal
  

22   Register in 47219, that bottom paragraph, starting paragraph 3,
  

23   starting over to 47220, delete the paragraph 4, it's going to
  

24   insert a new paragraph 3 to replace 3 and 4, and renumber the 5
  

25   as 4.
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 1       JUDGE CLIFTON:  Thank you.  That's a good roadmap for us to
  

 2   begin.
  

 3       MR. ENGLISH:  Okay.
  

 4       JUDGE CLIFTON:  All right.  So I have marked as
  

 5   Exhibit 144, a document that's entitled Dairy Institute of
  

 6   California, Modified Proposed Section 1051.7(c).  And
  

 7   Mr. English, you may begin.
  

 8                       DIRECT EXAMINATION
  

 9   BY MR. ENGLISH:
  

10      Q.  All right.  And Mr. Zolin, why don't you read your
  

11   statement that is the second, the back page of Exhibit 143, and
  

12   then we'll have some additional discussion.
  

13      A.  Okay.
  

14   Introduction
  

15           My name is Alan Zolin.  I have been retained by Hilmar
  

16   Cheese Company to work with Dairy Institute of California (DIC)
  

17   to develop an alternative proposal to Cooperative Proposal 1.
  

18   I have worked with a task force made up of a number of
  

19   representatives from DIC member companies in order to develop
  

20   and submit Proposal 2.
  

21   Description of Proposal 2 Modification of Shipping Requirements
  

22           DIC wants to modify Proposal 2, specifically in
  

23   Section 7(c).  DCI would like to eliminate Paragraph 7(c)(3) in
  

24   its entirety.  DIC requests a renumbering of paragraph 4 to be
  

25   Paragraph 3, and paragraph 5 would be the new paragraph 4.  DIC
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 1   would also modify the new paragraph 7(c)3 to operate as a call
  

 2   provision.  DIC has decided to adopt a call provision from
  

 3   Order 68 into Proposal Number 2.  The call provisions that were
  

 4   in Order 68 had the following provisions:
  

 5           1.  The Market Administrator (MA) will designate a
  

 6   "call area" which will include pool supply plants and
  

 7   distributing plants.
  

 8           2.  The MA will make an announcement about what the
  

 9   minimum level of shipments is needed to meet Class 1 needs with
  

10   in the call area.
  

11           3.  The MA may investigate supply and demand conditions
  

12   on his own initiative or by a request of an interested party.
  

13           4.  Qualifying shipments to a pool distributing plant
  

14   in the call area must be in addition to any shipments the
  

15   handler is already making to distributing plants.
  

16           5.  Credit is given to a supplier for performance to
  

17   distributing plants outside of the call area if the supply
  

18   plant notifies the MA prior to any call announcement.
  

19           6.  Penalty provisions for any supply plant that
  

20   doesn't comply with a call shipping requirement is the loss of
  

21   pool status for one year.
  

22           DIC believes the call provisions proposed, in
  

23   conjunction with the shipping requirements discussed earlier,
  

24   will ensure an adequate supply of milk to be provided to the
  

25   fluid market.
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 1           This concludes my testimony on this issue.
  

 2      Q.  So that's what we're doing, and we'll describe it a
  

 3   little more when we go look at Exhibit 144, but what was the
  

 4   genesis, what caused this change to come about?
  

 5      A.  Within the Dairy Institute task force, we talked quite
  

 6   a bit about having a call provision and we tried to tie the
  

 7   call provision in to quota milk in California.  As we started
  

 8   to work through that process -- as we started to work through
  

 9   that process, it became more difficult to actually get the
  

10   right percentages and identify percentages on what handlers
  

11   would have to perform to meet the standards in a particular
  

12   month.  By revising the proposal the way we have, we now have
  

13   straight shipping percentages, as described in, bear with me,
  

14   in paragraph 2, as well as in paragraph 1.  And the call, which
  

15   is again, an additional requirement if it's determined that
  

16   supply and demand conditions warrant additional milk to come to
  

17   the fluid market.
  

18      Q.  Now, you obviously recall that you had some questions
  

19   for Mr. Beshore about how the math would work and how much milk
  

20   would be required to be shipped under the Dairy Institute of
  

21   California's proposal as drafted and published on page 4721 and
  

22   4722 of Exhibit 1, correct?
  

23      A.  I do remember that.
  

24      Q.  And do you remember similar questions to Mr. Blaufuss?
  

25      A.  I do.
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 1      Q.  Okay.  So what, if anything, does this proposal found
  

 2   in Exhibit 144 do with respect to that so-called math issue?
  

 3      A.  Okay.  What it does is, number 1 -- and I'm going back
  

 4   to my testimony, I believe it was Exhibit 114 where I had the
  

 5   brackets listed towards the end of that proposal.  The brackets
  

 6   are now the shipping requirements that will be required of pool
  

 7   supply plants in the Order.
  

 8      Q.  And unlike the way Proposal 2 read, especially in
  

 9   deleted (c)(3), there's no sort of pyramiding of shipping
  

10   requirements that adds quota milk, correct?
  

11      A.  That is correct.  Quota milk has been removed from the
  

12   discussion.
  

13      Q.  Okay.  Before we look at Exhibit 144, and you have
  

14   mentioned your earlier exhibit, having looked at that, is there
  

15   anything you want to say about -- and that was Part 3
  

16   testimony, right?
  

17      A.  That would have been Part 3 testimony, yes.
  

18      Q.  In preparing for today, is there anything you would
  

19   like to say about that exhibit in Part 3?
  

20      A.  I would.  Re-reading the proposal, or, I'm sorry,
  

21   re-reading my testimony of Exhibit 114 I found an error on
  

22   Page 6.  And what I state on page 6 is that I was describing
  

23   that we looked at the Texas --
  

24       JUDGE CLIFTON:  Let me stop you until we all find our 114.
  

25   I'm turning in Exhibit 114 to page 6.  All right.  It is at the
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 1   very end of Exhibit 114.  Mr. Zolin, you may proceed.
  

 2       MR. ZOLIN:  Okay.  On the second line, the sentence that
  

 3   starts, "in Texas there is no split plant provision," I believe
  

 4   that's incorrect.  I did look at the Order and I believe I saw
  

 5   a split plant provision there, so I would like to strike that
  

 6   and have the sentence read, "in Texas --"
  

 7       MR. ENGLISH:  Wait, I'm not sure we can strike it since
  

 8   it's already been admitted.
  

 9       JUDGE CLIFTON:  That's correct.  We won't change the
  

10   original exhibit, but anyone who is searching the record merely
  

11   needs to search for 114 to find this testimony, but, yes, I do
  

12   not propose that we, that we extract 114 from its place on the
  

13   website.  It will stay there, but this testimony is just as
  

14   effective by the way you are giving it to us, Mr. Zolin.  So
  

15   start again, please.
  

16       MR. ZOLIN:  Okay.  I would like the sentence to, that
  

17   sentence should have read, "in Texas there is no repooling
  

18   rule, such as Order 30's 125 percent rule."
  

19   BY MR. ENGLISH:
  

20      Q.  And what you are correcting is the concept that there
  

21   is not a splint plant provision under the Order 126, correct?
  

22      A.  That's correct.
  

23      Q.  Okay.
  

24       JUDGE CLIFTON:  All right.  So what you would be striking
  

25   is just about, I don't know, seven words.  The words being
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 1   stricken, if you are looking at it, Mr. Zolin, is, we could
  

 2   strike "no split plant provision and there is".
  

 3       MR. ZOLIN:  If I may, your Honor.  I would strike right
  

 4   after the word "Texas" "there is no split plant provision and".
  

 5       JUDGE CLIFTON:  Okay.  So, yes, I agree, that little phrase
  

 6   goes together.  So we strike "there is no split plant provision
  

 7   and" -- and then the sentence reads as you have said, read it
  

 8   one more time as it should have been stated.
  

 9       MR. ZOLIN:  In Texas there is no repooling rule such as the
  

10   Order 30's 125 percent rule.
  

11       JUDGE CLIFTON:  Okay.
  

12       MR. ENGLISH:  Okay.  Thank you.
  

13   BY MR. ENGLISH:
  

14      Q.  Before we turn to Exhibit 144, was there anything else
  

15   you wanted to say?
  

16      A.  No, that is all.
  

17      Q.  So now, looking at Exhibit 144, which is a three-page
  

18   document, we have reproduced in track changes, what I call
  

19   track changes from Word, Section 1051.7(c) from Proposal 2, but
  

20   as modified pursuant to Exhibit 143, your testimony, correct?
  

21      A.  That is correct.
  

22      Q.  Okay.  So we have made no change to (c)(1) on page 1,
  

23   correct?
  

24      A.  That is correct.
  

25      Q.  And we have made no change to (c)(2) on page 1 over
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 1   through the first half of page 2, correct?
  

 2      A.  That is correct.
  

 3      Q.  And so first, before we look at the addition on page 2,
  

 4   on page 3 you have deleted what was paragraph 3 and 4, correct?
  

 5      A.  That is correct.
  

 6      Q.  And you have renumbered 5 as 4, correct?
  

 7      A.  Paragraph 5 now becomes paragraph 4.
  

 8      Q.  So what, again, is paragraph 3?
  

 9      A.  Okay.  Paragraph 3 is a restatement of the call
  

10   provision from the Order 68, I believe it was called the Upper
  

11   Midwest Order at the time.  The only modification I'm aware of
  

12   from that original language is that we again reference the 9(d)
  

13   status at the very bottom of page 2, which would have been in
  

14   paragraph 3 (ii)(a).
  

15      Q.  And obviously we have hopefully modified to conform to
  

16   what's proposed Order 1051, correct?
  

17      A.  Correct.
  

18      Q.  And then addition, looking at page 3 for a moment.  In
  

19   paragraph (b) --
  

20      A.  Yes.
  

21      Q.  -- we have referenced section, in paragraph (b) the
  

22   last line we have referenced 1051.42(b)(2) and then it says as
  

23   other than Class I.  Order, old Order 68 doesn't exist anymore,
  

24   correct?
  

25      A.  That's correct.  The Order was merged with Order 30.
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 1      Q.  And is Section 42 the transfers and diversions section?
  

 2      A.  It is.
  

 3      Q.  Okay.  So would you agree that we have made a
  

 4   conforming change to account for changes in Federal Order
  

 5   Reform that altered the language that Order 68 referred to?
  

 6      A.  I agree with that.
  

 7      Q.  Okay.  So we have made that change as well; is that
  

 8   correct?
  

 9      A.  Yes.
  

10      Q.  Okay.  So now, can you talk a little bit about your
  

11   experience in dealing with old Order 68 and the call provision,
  

12   so that this record has your professional experience and
  

13   historical experience with respect to how the call provision
  

14   actually operated?
  

15      A.  Okay.  In my time with Kraft foods, we had two
  

16   manufacturing plants located in Minnesota that pooled milk on
  

17   Order 68.  And although I do not remember the call provision
  

18   ever being put into effect, although I could be wrong on that,
  

19   I do have a very strong memory of being called to the Market
  

20   Administrator's office to have a discussion about the
  

21   possibility of a call being invoked.  And after that
  

22   discussion, it was suggested that those of us that were in the
  

23   "potential call area" make some more milk available for Class I
  

24   use in order to avoid a possible call, so I do have that
  

25   experience.  And but, again, like I said, it was never an
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 1   actual call that I'm aware of, it was more of individual
  

 2   parties getting together and making sure milk found its way to
  

 3   the Class I needs.
  

 4      Q.  Is that byway of saying, in addition to the Market
  

 5   Administrator having that heart-to-heart conversation with the
  

 6   entities, that somehow that meant the milk flowed?
  

 7      A.  It flowed the next day.
  

 8      Q.  So with that, anything else you want to add about that?
  

 9      A.  No, that's all.
  

10      Q.  So with that, your Honor, I'm sorry, there's one modest
  

11   correction on Exhibit 143.  If you turn to the testimony,
  

12   Mr. Zolin, under description of Proposal 2, Modification of
  

13   Shipping Requirements, you read it as it is written, but I'm
  

14   wondering whether you want to correct the second sentence as
  

15   opposed to all the other references to Dairy Institute of
  

16   California reads "DCI", would you like to correct that?
  

17      A.  I see that, yes, it should be Dairy Institute of
  

18   California or "DIC", yes.
  

19       JUDGE CLIFTON:  All right.  So Ms. Frisius, just under the
  

20   heading on the Exhibit 143, the heading that says, Description
  

21   of Proposal 2 Modification of Shipping Requirements, in the
  

22   first line, the second reference to the Dairy Institute of
  

23   California will be made to read "DIC" rather than "DCI", so we
  

24   strike "DCI" insert "DIC".  All right?
  

25       MR. ENGLISH:  Actually, I do have one more set of
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 1   questions, Mr. Zolin.
  

 2   BY MR. ENGLISH:
  

 3      Q.  Was there another alternative that we considered with
  

 4   respect to paragraph 3, using Order 68?  Is there something we
  

 5   also thought about?
  

 6      A.  The Order 68 also had a reserve supply plant program,
  

 7   we did discuss that.
  

 8      Q.  Okay.  How about the CDFA call provision issue, did we
  

 9   talk about that?
  

10      A.  Oh, certainly.  Again, most of the discussion in our
  

11   task force was looking at the CDFA call provision, you know,
  

12   versus a call area.  We found it interesting how CDFA runs the
  

13   program with identification of specific plants and the rotation
  

14   of plants.  Again, we looked to the Department to determine
  

15   what is the most effective way to service the Class I market.
  

16   Obviously, Order 68 and these provisions that we're referencing
  

17   were written back, I'm imagining in the '70's or '80's.  If
  

18   there's a better mousetrap, maybe we should address those as
  

19   well.
  

20      Q.  Thank you, Mr. Zolin.  Your Honor, at this point I move
  

21   admission of Exhibit 143 and 144, and then the witness will be
  

22   available for further examination on this issue, and by
  

23   Mr. Beshore on his reserved issue regarding Section 13.
  

24       JUDGE CLIFTON:  Thank you, Mr. English.  Mr. Zolin, when
  

25   you say you looked to the Department, you were referring to the
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 1   United States Department of Agriculture, correct?
  

 2       MR. ZOLIN:  That is correct.
  

 3       JUDGE CLIFTON:  And why is that even after you had looked
  

 4   at what California did?
  

 5       MR. ZOLIN:  Well, from a standpoint, and it is after
  

 6   attempting to write Order language, we have realized how
  

 7   difficult that is.  And so by being able to use Order 68 as the
  

 8   guide, we feel we would minimize the mistakes we may make.  The
  

 9   Department is well-versed in writing Order language.  And
  

10   again, by the suggestion of following the CDFA call provisions
  

11   with their technical expertise in writing the language, we
  

12   would other yield to that expertise.
  

13       JUDGE CLIFTON:  Now, you just said CDFA, you would yield to
  

14   that expertise, and that confused me.
  

15       MR. ZOLIN:  Because I was referring to the current CDFA
  

16   call provision, that's when I was trying to reference CDFA.  It
  

17   is USDA that has the technical expertise in writing
  

18   Federal Order language.
  

19       JUDGE CLIFTON:  Okay.  So after looking at the CDFA, you
  

20   chose to rely on the expertise of the USDA?
  

21       MR. ZOLIN:  Correct.
  

22       JUDGE CLIFTON:  Okay.
  

23       MR. ENGLISH:  But if I may, nonetheless, for now, based
  

24   upon past history and practice, and the fact that the language
  

25   worked, we're using Order 68 language, correct?
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 1       MR. ZOLIN:  That is correct.
  

 2       JUDGE CLIFTON:  Who would like to begin with
  

 3   cross-examination on this issue?
  

 4       MR. ENGLISH:  Actually, your Honor, I moved the admission
  

 5   of Exhibit 143 and 144.
  

 6       JUDGE CLIFTON:  All right.  Very good.  Does anyone wish to
  

 7   question Mr. Zolin with regard to Exhibit 143 or 144 before
  

 8   determining whether you have any objection?  And we're going to
  

 9   move my microphone, it keeps drifting downward.  Anyone who
  

10   wishes to question Mr. Zolin with regard to Exhibit 143 or 144
  

11   before determining whether you object?  No one.  Is there any
  

12   objection to the admission into evidence of Exhibit 143?  There
  

13   are none.  Exhibit 143 is admitted into evidence.
  

14            (Thereafter, Exhibit 143, was
  

15            received into evidence.)
  

16       JUDGE CLIFTON:  Is there any objection of the admission
  

17   into evidence of Exhibit 144?  There are none.  Exhibit 144 is
  

18   admitted into evidence.
  

19            (Thereafter, Exhibit 144, was
  

20            received into evidence.)
  

21       JUDGE CLIFTON:  Who would like to be the first to question
  

22   Mr. Zolin on these provisions?  Mr. Beshore?
  

23                        CROSS-EXAMINATION
  

24   BY MR. BESHORE:
  

25      Q.  Thank you, your Honor.  Marvin Beshore.
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 1           Good morning, Al.
  

 2      A.  Good morning.
  

 3      Q.  I just want to explore, I appreciate your, you know,
  

 4   the modifications here, and the, actually, it probably moves us
  

 5   incrementally closer, if that's conceivable.
  

 6          I want to explore how this would work in particular
  

 7   with respect to Hilmar using, since you are testifying for
  

 8   Hilmar, and I want to use them as an example.  Okay?  So
  

 9   Mr. DeJong has testified that Hilmar, if I remember correctly,
  

10   represents about 12 percent of the milk in California.  Does
  

11   that sound right?
  

12      A.  That sounds right.
  

13      Q.  Okay.  Which, by my math, is something over 400 million
  

14   pounds of milk a month.
  

15      A.  I don't, I think in terms of milk a day, so the 400
  

16   is --
  

17      Q.  At current production levels in California, my math
  

18   says around 14 million a day.
  

19      A.  I testified on an earlier subject, 250 loads, over 250
  

20   loads of milk a day.
  

21      Q.  50,000 pound loads?
  

22      A.  Rough number, yeah.
  

23      Q.  So it would be 12 and a half million at 250 loads,
  

24   something, okay.
  

25      A.  Right.
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 1      Q.  So we're -- we're in the same area.  So if you use
  

 2   400 million pounds a month for math here, simple path.  If
  

 3   Hilmar were to qualify, if there was a Federal Order under
  

 4   Proposal 2 and Hilmar were to seek to qualify its milk, it
  

 5   would need deliveries of 40 million pounds to distributing
  

 6   plants, correct?
  

 7      A.  That is correct.
  

 8      Q.  Okay.  How many sales does Hilmar have now on a regular
  

 9   basis to distributing plants?
  

10      A.  On a regular basis, none.
  

11      Q.  Okay.  So if an order, if Proposal 2 went in, and
  

12   Hilmar wanted to qualify its producers for the blend, it would
  

13   need to find 40 million pounds of sales which it doesn't
  

14   presently have at distributing plants in California, correct?
  

15      A.  That is exactly what would -- that's how it works,
  

16   Marv, yes.
  

17      Q.  So that means that's someone else is supplying those
  

18   sales now, you would have to displace 40 million pounds of
  

19   sales of some other market participant in order to pool Hilmar,
  

20   correct?
  

21      A.  It would have to displace, I'm assuming the markets are
  

22   being met, the fluid needs are being met today, so yes.
  

23      Q.  Well, you don't have any information that they are not
  

24   being met, correct?
  

25      A.  There was a couple of stutters during this hearing
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 1   process where Class I market wasn't being met.  But in general,
  

 2   I believe that's the case.  And in order for Hilmar to pool all
  

 3   of its milk, it would need 40 million pounds of Class I sales.
  

 4   But I would also say, I'm not sure if all of that milk would be
  

 5   pooled, Day 1.  That's something that might take a very long
  

 6   time to accomplish.
  

 7      Q.  In any event, it would, it would represent a huge
  

 8   change in supply arrangements to California distributing
  

 9   plants, that's fair, is it not?
  

10      A.  It would -- we would become a new supplier.  That would
  

11   definitely be the case.
  

12      Q.  Would you agree with me that it's, it's presently, in
  

13   recent years it's been very beneficial for Hilmar to be part of
  

14   the California market-wide pool?
  

15      A.  I'm not sure I understand what you mean by beneficial.
  

16      Q.  It's been financially beneficial.  It's drawn
  

17   consistently, month after month, it's drawn money from the
  

18   California pool to pay its producers the overbase, to assure
  

19   its producers the overbase price?
  

20      A.  I would have to say yes.
  

21      Q.  Do you have any idea how many how many millions of
  

22   dollars per month Hilmar has been drawing on average from the
  

23   California pool to pay its producers?
  

24      A.  I do not know.
  

25      Q.  Okay.  But we can figure that out pretty readily by
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 1   looking at the 4b price and the overbase price and Hilmar's
  

 2   volume and just doing that arithmetic, right?
  

 3      A.  It is a mathematical calculation.
  

 4      Q.  Okay.  With respect to the producer, the producer milk
  

 5   provisions in Proposal 2, 13, and the new, you know, the
  

 6   modified provisions in Part 7, yeah, Part 7, do they, have you
  

 7   reviewed them and do they fit together do you think?  Or how do
  

 8   they, you know, how does that work?  Do you need to change up
  

 9   anything in 13?
  

10      A.  I do not believe we need to change anything in 13
  

11   because the shipping percentages that we modified will then
  

12   just be the reciprocal to get to the diversion limits earmarked
  

13   in 13.  So if it is a ten percent shipping requirement, the
  

14   diversion limits would be 90.  And if it's a 50 percent
  

15   shipping requirement, the diversion limitations would be 50
  

16   percent.
  

17      Q.  If you did -- if you did not have the Bulk Tank Handler
  

18   Provision, Proprietary Bulk Tank Handler Provision, would you,
  

19   would the producer milk provisions remain the same?
  

20      A.  Could you be a little clearer on the question?
  

21      Q.  If under Proposal 2, if you didn't have, you know,
  

22   what, 9(d), if 9(d) wasn't a part of the proposal, would you be
  

23   making any changes to what you now have on the table in terms
  

24   of Part 13 and 7(c)?
  

25      A.  I guess I'll say I have to think about that.  I don't
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 1   have an answer coming right off the top of my head.  If you
  

 2   would like to point me on something I should be aware of that
  

 3   I'm not aware of, I would appreciate that.  But I can't see a
  

 4   change I would have made.  If there was no 9(d) would we be
  

 5   changing anything in 7 and 13?  I would have to say no.
  

 6      Q.  In terms of moving from the CDFA call framework to the
  

 7   order, old Order 68 call provisions, in terms of, what do you,
  

 8   how do you contemplate that working in terms of geography of
  

 9   both plants requesting a call and handlers required to serve a
  

10   call?
  

11      A.  Preventing uneconomical movements would be my first
  

12   thought as we start talking about geography.  It's my
  

13   recollection in Order 68 the times, that the one time the
  

14   Market Administrator was considering the call area to be both
  

15   the same for the distributing plants and the suppliers, but I'm
  

16   not sure that is a requirement.  The Department, the MA could
  

17   pick, let's just say Los Angeles as the call area for the
  

18   distributing plant and then pick a supply region, Bakersfield,
  

19   as a potential supply area, I believe that flexibility is
  

20   there.
  

21      Q.  Okay.  So from a supplier, your perspective, how would
  

22   you, how would you anticipate that being defined?  Let's assume
  

23   you have three cooperatives that proponent, the cooperatives
  

24   supporting Proposal 1 represent roughly 75 percent of the milk,
  

25   let's assume they, you know, that they report as under 9(c),
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 1   and you have, you know, I don't know, how would you define the
  

 2   geography?  Who would you include in the geography?  You are
  

 3   not going to have a reserve supply plant system, so I'm just
  

 4   wondering how you see that working?
  

 5      A.  You know, from a standpoint again, the Cooperative and
  

 6   the Proprietary Bulk Tank Handler has to have a plant somewhere
  

 7   in the marketing area.  If the MA has to pick a geography, he
  

 8   would pick that plant that would be either the 9(c) plant that
  

 9   the cooperative is using and/or the Proprietary Bulk Tank
  

10   Handler plant, so is the way I see it.  And I guess I'm not a
  

11   hundred percent sure if under the current CDFA, and I was
  

12   looking for it, if they, I know they have two regions for CDFA,
  

13   and when they mention the two regions, I don't know if they
  

14   specifically mention a, let's just say CDI plant location or
  

15   just mention CDI, Land O'Lakes, and I can't find that exhibit,
  

16   so I was trying to see who was in Region Number 1 and how they
  

17   are actually worded.
  

18      Q.  Would you anticipate, how do you anticipate the call
  

19   being quantified?  It -- would it be, just be a, you know, say
  

20   you have got ten percent, would it just be the, you know,
  

21   addition, that the handlers identified would have to go to 12
  

22   or 15, or how do you anticipate the call being -- what's your
  

23   intention with respect to how the call would be quantified?
  

24      A.  It would be that addition, just like you described it,
  

25   Marv, it would be if the call, if the current shipping
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 1   requirements is ten percent and the Market Administrator has
  

 2   issued a call and would raise the shipping requirements to 12,
  

 3   let's just say, that would be the new performance requirements
  

 4   for the suppliers in that call region.  I did mention there
  

 5   were a number of, well, a credit given if you are already
  

 6   supplying.  Let's just say you are a supplier that happens to
  

 7   be shipping 14 percent, and the call goes to, forces go from 10
  

 8   to 12, if you notify the Market Administrator prior to the call
  

 9   announcement going out, that 14 percent would actually service
  

10   or meet the call provision.
  

11      Q.  So if it was going to be set at 14, anybody that was
  

12   already there or above would not be subject to the call?
  

13      A.  Correct.
  

14      Q.  Okay.  Do you, in your call framework, do you
  

15   anticipate the call being applicable for a month or for some
  

16   other time period?
  

17      A.  I would say it would be applicable for a month.
  

18      Q.  And do you intend that it would, the timing for
  

19   requesting and for the Market Administrator to invite data and
  

20   comment, would be, I'm looking if I see the 15-day language.
  

21      A.  You won't, it's not in there.
  

22      Q.  Okay.  So what time period do you anticipate would be
  

23   involved in that process?
  

24      A.  I would think it would be very short.  My history with
  

25   the Order 68, it took a phone call, it took a flight up, and it
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 1   was solved the next day.
  

 2      Q.  Well, I understand the informal resolution of the
  

 3   issue, but in terms of the formal resolution of it, if a call
  

 4   is actually to be issued, did you intend there to be no time
  

 5   framework specified around the process of, you know, requesting
  

 6   a call inviting data views and arguments, and then making an
  

 7   order?
  

 8      A.  If a call is going to be requested by a handler, it
  

 9   usually means it is a very real time situation, so giving
  

10   15-days notice or 30-day notice was not in our intent.  If the
  

11   Market Administrator, under his own investigation, and/or a
  

12   request from a handler would need to make a quick decision.
  

13      Q.  Now, have you considered in re-evaluating Part 7(c)
  

14   here, have you -- have you evaluated the appropriateness of the
  

15   10 percent in view of the existence of dedicated blocks of milk
  

16   that are committed to and pooled at distributing plants?
  

17      A.  When you say considered, obviously, Class I markets
  

18   being served, but the performance standards with a Federal
  

19   Order as they operate throughout the whole country, performance
  

20   is necessary to associate with the pool.  So is it a situation
  

21   that I'm concerned of those pre-existing contracts with
  

22   bottlers and their suppliers?  Sure.  But we would become, and
  

23   I'm speaking now as Hilmar, we would become a new supplier on
  

24   the block.
  

25      Q.  Okay.  But what I was -- what I was getting at was
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 1   something a little, just slightly different.
  

 2           Okay.  There are, you are aware, and I think, you know,
  

 3   this is all within the, within in-house in the Dairy Institute
  

 4   here, that there are blocks of independent producer milk at
  

 5   some distributing plants, we have had some testimony about
  

 6   some.
  

 7      A.  I am aware of that, yes.
  

 8      Q.  Okay.  And there may be, you know, relationships with
  

 9   smaller entities in the marketplace at some of the distributing
  

10   plants, that is, neither Hilmar, nor Land O'Lakes, CDI, or DFA,
  

11   there may be some other supplies that are already committed to
  

12   those distributing plants.  My question is, if you are, you
  

13   know, if you are requiring 10 percent, you know, performance
  

14   from the rest of the marketplace, have you evaluated whether
  

15   that will, will or will not generate uneconomic shipments of
  

16   milk?
  

17      A.  I don't know if it would generate uneconomic shipments
  

18   of milk because I don't know where all of the suppliers milk
  

19   supplies are in relationship to their manufacturing plants, but
  

20   certainly it would, it would require someone who is not a
  

21   supplier to the Class I market today to look for and search for
  

22   a Class I market in order to meet these pooling provisions,
  

23   assuming the manufacturer is going to want to be in the pool.
  

24      Q.  Okay.  Thank you, Al.  I don't have any other questions
  

25   at this time for you.
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 1       JUDGE CLIFTON:  Who next has questions for Mr. Zolin on
  

 2   this topic, or these topics?  I'm waiting for just a moment
  

 3   just to see if there's anything further.  Anything further for
  

 4   Mr. Zolin?
  

 5           Mr. Beshore, you may, let's -- why don't we take a
  

 6   break.  This is a good time for one, anyway.  So, please be
  

 7   back and ready to go at 10:40,
  

 8       (Whereupon, a break was taken.)
  

 9       JUDGE CLIFTON:  We're back on record at 10:41.  If you are
  

10   not seated, just become quiet please.  Who has additional
  

11   questions for Mr. Zolin?  Does USDA have any questions for
  

12   Mr. Zolin on this topic?  Mr. Zolin, you wowed 'em.  All right.
  

13           This is the last opportunity to ask questions of
  

14   Mr. Zolin for this entire hearing.  Can anyone think of
  

15   something?  Mr. English, redirect?
  

16                      REDIRECT EXAMINATION
  

17   BY MR. ENGLISH:
  

18      Q.  Mr. Zolin, you were asked some questions by Mr. Beshore
  

19   about Hilmar's going to need to qualify to ship 40 million
  

20   pounds to qualify its milk.  Do you have any additional
  

21   comments on that?
  

22      A.  Well, you know, again, I would go back to the comment I
  

23   made about assuming all the milk would be pooled, is the first
  

24   comment.  Because again, Proposal Number 2 does not have
  

25   mandatory pooling associated with it.  I made the comment
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 1   inefficient movements is something that Hilmar is concerned
  

 2   about having to ship milk long distances, but I also understand
  

 3   that milk currently moves fairly long distances to service
  

 4   Class I needs.  There's out-of-state milk going into
  

 5   California, maybe Hilmar is located closer to those bottlers
  

 6   that might require that milk, and we might have somewhat of an
  

 7   advantage in supplying those markets.  And as always,
  

 8   flexibility is another key area that a Federal Order has to
  

 9   have flexibility.  And I think we have discussed the
  

10   Market Administrator does have flexibility to adjust shipping
  

11   requirements, if a 10 percent level is deemed too high,
  

12   creating inefficient movement.  So those were the break
  

13   thoughts that I had.
  

14      Q.  And that's all I have.  And that's my last question,
  

15   assuming nobody else has any follow up for Mr. Zolin.  And
  

16   thank you very much for your testimony.
  

17      A.  Thank you.
  

18       JUDGE CLIFTON:  Yes, very few of us in this room could
  

19   craft the technical language required for this kind of an
  

20   operation, and so we really appreciate the work that you and
  

21   your task force did, Mr. Zolin.  Thank you so much.
  

22       MR. ZOLIN:  Thank you.
  

23       JUDGE CLIFTON:  Our next witness will be Dr. Schiek, so if
  

24   there are any exhibits to distribute, we'll do that now.
  

25       MR. ENGLISH:  Your Honor, Chip English.  Yes, there will be
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 1   two documents, testimony of Dr. William Schiek, Part 4, and a
  

 2   series of Exhibits A through H, that are 45 pages in length.
  

 3       JUDGE CLIFTON:  It appears that everyone has received a
  

 4   copy, and some extras are being placed on the back table, which
  

 5   is great.  All right.
  

 6           It's 10:47.  Ms. Frisius, will the testimony of
  

 7   Dr. Schiek, Part 4, be Exhibit 145?
  

 8       MS. FRISIUS:  Yes.
  

 9       JUDGE CLIFTON:  All right.  I'm marking mine as Exhibit
  

10   145.
  

11            (Thereafter, Exhibit 145 was marked
  

12            for identification.)
  

13       JUDGE CLIFTON:  And I'm marking the exhibits as
  

14   Exhibit 146.
  

15            (Thereafter, Exhibit 146 was marked
  

16            for identification.)
  

17       JUDGE CLIFTON:  The title of Exhibit A, the top document,
  

18   starts out Draft Guidelines.  Mr. English, you may proceed.
  

19                       DIRECT EXAMINATION
  

20   BY MR. ENGLISH:
  

21      Q.  Thank you, your Honor.
  

22          Dr. Schiek, why don't you begin reading your statement
  

23   and I will periodically interrupt, especially to discuss the
  

24   documents that are in Exhibit 146, which I meant to call
  

25   attachments and ended up calling exhibits.  So go ahead and
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 1   start with Exhibit 145, please, sir.
  

 2      A.  Okay.
  

 3   Introduction
  

 4           California's quota system has its origins in the
  

 5   Gonsalves Milk Pooling Act, as testimony from earlier in this
  

 6   hearing indicates.  Under the current state milk pooling plan,
  

 7   producers receive an extra 19 and a half cents per pound of
  

 8   solids nonfat on their milk production that is covered by quota
  

 9   as compared to the price they receive for milk not covered by
  

10   quota, or non-quota milk.  As I mentioned earlier in my
  

11   testimony -- as I mentioned in earlier testimony (Exhibit 79),
  

12   pool quota came about as a means of compensating producers who,
  

13   historically, had a higher percentage of their milk shipments
  

14   to Class 1 uses under the contract system that was in effect
  

15   prior to pooling.  According to earlier testimony from Dr. Eric
  

16   Erba, (Exhibit 42):  "One of the declared purposes of the
  

17   Gonsalves Milk Pooling Act is to equalize gradually the
  

18   distribution of Class 1 and Class 2 utilization."  The notion
  

19   of quota equalization, where all producers would eventually
  

20   have quota allocations that covered 95 percent of their
  

21   production base, was anticipated as the state's population and
  

22   Class 1 use grew.  The goal of equalization, where prices paid
  

23   to producers would become more uniform or equal, has
  

24   similarities to the notion of paying uniform prices to
  

25   producers under FMMO's.
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 1           Regarding our proposal on quota, I want to clarify what
  

 2   might be a major misperception.  The Dairy Institute and its
  

 3   members did not set out, nor is it our goal, to destroy quota.
  

 4   As you have heard, some of our member companies purchase milk
  

 5   from farmers who own quota.  We understand how important quota
  

 6   is to California's dairy farmers.  At this hearing, we have
  

 7   heard the testimony of dairy farmers who own little or no
  

 8   quota, but who nonetheless support the quota program and the
  

 9   continued payment of quota value in California out of the pool
  

10   first.
  

11           The question of how to deal with quota going forward is
  

12   not new or unique to this FMMO promulgation proceeding.  The
  

13   California dairy industry has been discussing the future of
  

14   quota for some time -- for quite some time.  In 1978, the
  

15   California legislature passed a statutory amendment that
  

16   brought about the equalization of all original production base
  

17   and pool quota that existed at the inception of the pooling
  

18   program, noting that equalization had not occurred as rapidly
  

19   as expected.  Later, as Dr. Erba noted in his testimony
  

20   (Exhibit 42, page 8) CDFA appointed a committee of producers in
  

21   1991 to conduct listening sessions --
  

22       JUDGE CLIFTON:  19 what?
  

23       DR. SCHIEK:  '91.
  

24       JUDGE CLIFTON:  Okay.
  

25       DR. SCHIEK:  -- to conduct listening sessions throughout
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 1   the state to receive comments and input on the milk pricing
  

 2   regulatory system.  In 1993, a quota bill passed in the
  

 3   California legislature that resulted in a change in the
  

 4   distribution of quota revenues.  Prior to enactment of the
  

 5   legislation, higher milk class revenues were allocated directly
  

 6   to quota milk first, before any of those revenues were made
  

 7   available for non-quota milk.  After 1993, the current "fixed
  

 8   differential" of 19 and a half cents per pound of solids
  

 9   nonfat, or SNF, also ($1.70 per hundredweight at standard milk
  

10   test) was put in place.
  

11           The change to the fixed quota premium (quota
  

12   differential) did not put an end to discussions about possible
  

13   modifications and/or termination of quota.  In the early
  

14   2000's, producer representatives from different organizations
  

15   met to consider changes to the milk pricing and pooling plan.
  

16   The group was assisted by a trio of analysts with long
  

17   experience in the California dairy industry; Jay Goold, former
  

18   Manager of Western United Dairymen; Glenn Gleason, former
  

19   Chief, CDFA Milk Pooling Branch; and Dr. James Gruebele, former
  

20   CEO of Dairyman's Cooperative Creamery Association.  Quota and
  

21   the possibility of terminating the program was something that
  

22   was discussed during the group's meetings.  In 2005, the
  

23   California Milk Advisory Board (CMAB) commissioned a study of
  

24   California's dairy industry that focused on how the industry
  

25   could be successful in the face of mounting environmental
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 1   challenges and global competition.  CMAB hired McKinsey &
  

 2   Company to study the California dairy industry and make
  

 3   recommendations about strategies the industry could pursue to
  

 4   meet the dairy farmers' challenges with increasingly onerous
  

 5   environmental regulation and associated costs.  One of the
  

 6   options put forward was the idea of creating a debt obligation
  

 7   or bond that would be paid back from the pool but which would
  

 8   provide revenue for quota holders to pay for costs associated
  

 9   with meeting new environmental regulations
  

10   Summary of California State Level Review of the Quota Program
  

11           In 2007, then CDFA Secretary Kawamura established an
  

12   advisory committee to analyze the current situation of
  

13   California Milk Pool quota and consider possible changes to
  

14   quota.  The committee was asked to "explore if quota should
  

15   continue, be modified, or retired."  These three options had
  

16   subset questions, including identifying various modification or
  

17   retirement plans, the advantages or disadvantages of each
  

18   option, legal or legislative requirements for modification or
  

19   retirement, and the financial consequences of modification or
  

20   retirement.  The committee was also requested to "seek producer
  

21   input prior to making recommendations to the Secretary for
  

22   action."
  

23           The committee members and the process they undertook
  

24   are summarized in the California Dairy Review from August 2007,
  

25   published by CDFA.  The committee held six public meetings on
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 1   the issue and undertook an "in-depth review of the California
  

 2   milk pooling program -- past and present."  This publication
  

 3   also summarized some of the areas that generated the most
  

 4   discussion of the committee, including an analysis of the price
  

 5   formula, the financial and legal investment needed to buy out
  

 6   quota, how such a buy out would be funded, and regional quota
  

 7   adjusters (RQA's) (Exhibit A).
  

 8      Q.  So your reference to Exhibit A there is Exhibit 146?
  

 9      A.  Correct.
  

10      Q.  And Exhibit A is the first 13 pages of Exhibit 146?
  

11      A.  That's correct.
  

12      Q.  First, let me just note, I think because we didn't
  

13   print it in color some of the headings say on page 7, look
  

14   arguably a little out of focus.  Is that because the color
  

15   version would actually sort of highlight it a little bit?
  

16      A.  Correct.  I think that's, I don't know, maybe that's
  

17   called embossing and the multiple colors makes it stand out.
  

18   In black and white it just looks fuzzy.
  

19      Q.  Is there anything in particular right now that you want
  

20   to point out before you continue your testimony about
  

21   Exhibit 146?
  

22      A.  I don't believe so.
  

23      Q.  Okay.  So why don't you continue then on page 4 of
  

24   Exhibit 145?
  

25      A.  On August 9, 2007, the committee issued its QRC (Quota
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 1   Review Committee) Executive Summary.  After review, the
  

 2   committee of 11 voted as follows:  Quota unchanged (6 votes),
  

 3   modify quota, (0 votes), retire quota, (5 votes).  Since the
  

 4   required super majority for retirement was not met, that's 8
  

 5   out of 11, the recommendation was that quota be left unchanged.
  

 6           Similar to the Dairy Institute of California
  

 7   discussions regarding our FMMO proposal, the committee tried to
  

 8   work through a number of different options to address revision
  

 9   to the quota program -- to address a revision to the quota
  

10   program.  However, it was unable to agree on an acceptable
  

11   manner in which quota could be modified or retired.  As part of
  

12   the third option, retiring quota, the committee considered a
  

13   self-funding annuity method, a sunset provision on the quota,
  

14   and a single pay out via revenue bond funding.  However, for a
  

15   variety of reasons (which can be found in greater detail in
  

16   reviewing the meeting notes of the committee) these options
  

17   were considered unworkable.
  

18          The committee did make some conclusions regarding the
  

19   option of leaving quota unchanged.  These included that quota
  

20   could just "go away" or be retired with no value to quota
  

21   holders (but that that outcome would be an unlikely one.)  It
  

22   even concluded that the complication of quota helped them
  

23   preserve the status quo system:  Quote from the committee:
  

24   "Quota helps protect the pool.  If we, dairy producers, move to
  

25   a referendum to change one aspect of quota/pooling, everything
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 1   may be up for evaluation."  They also found that quota added
  

 2   complexity to the California pricing structure, "increasing the
  

 3   difficulty to understand the system."
  

 4           The committee was unable to agree on a way that the
  

 5   quota system could be altered, when its only task was to look
  

 6   at the system in isolation of other provisions.  It is also
  

 7   interesting that the group recognized that no more quota would
  

 8   be issued without growth in the Class 1 and 2 utilization
  

 9   growth.  Given the difficulty the committee had grappling with
  

10   changes to quota, it is not surprising that the Cooperatives'
  

11   proposal does not attempt to alter the quota system in any way
  

12   that might lead to easier integration into and greater
  

13   compatibility with the way existing FMMO's work.
  

14   Placing Quota Within a California FMMO
  

15           As I discuss below, we have struggled with the quota
  

16   issue for this proceeding, but it is important, I believe, to
  

17   recognize that our struggle is not new, is not unique to our
  

18   organizations discussions, and is not unique to this
  

19   proceeding.  Our belief is that our difficulty grappling with
  

20   how to place quota into a California Federal Order is actually
  

21   natural since the concept of quota does not fit comfortably
  

22   within the FMMO framework.
  

23           While there have been various plans in FMMO's (such as
  

24   base excess plans in old Orders 4, 5, 7, 11, and 46) in the
  

25   past, we understand that authorization for those provisions
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 1   have have expired (see Exhibits B through E).  One of the
  

 2   central features of FMMO's is to require that minimum regulated
  

 3   uniform class prices are paid by handlers, and in turn, that
  

 4   minimum uniform prices be paid to dairy farmers subject to
  

 5   specific authorized adjustments.
  

 6      Q.  So let me stop you there.  In the middle that paragraph
  

 7   you reference Exhibits B through E.  Is that also from
  

 8   Exhibit 146?
  

 9      A.  It is.
  

10      Q.  So let me have you describe what those are.  Starting
  

11   on page 14 through page 16 is Exhibit B, and is that a copy of
  

12   the Agricultural Marketing Agreement Act as it existed in 1940?
  

13      A.  It is.  So this is an old, older copy of the
  

14   Agricultural Marketing Agreements Act.
  

15      Q.  Okay.  And then we turn to Exhibit C, which fortunately
  

16   we had a larger-type version.  Thank you to the International
  

17   Dairy Foods Association, MIF legislative history, so we have
  

18   got pages 17, 18, and 19, which are the Agricultural Marketing
  

19   Agreement Act of 1937 as amended effective January 1, 1971.  Is
  

20   that?
  

21      A.  That's correct.
  

22      Q.  Okay.
  

23      A.  And this section contains a lot of the language that
  

24   describes how, what, the authorizations for base excess plans
  

25   and seasonal plans under the Orders.
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 1      Q.  Okay.  So let's look at that for a moment, and looking
  

 2   at, starting on page 17 you have Section 5, and you have got
  

 3   (A) and (B), moving over to page 18, under under (B)(ii) you
  

 4   have got adjustments, these are the specified authorized
  

 5   judgments you were referring to a moment ago on page 5 of your
  

 6   testimony?
  

 7      A.  Correct.
  

 8      Q.  And (A), (B), and (C) we're familiar with, and they
  

 9   exist today correct?  As written?
  

10      A.  Yes, that's my understanding.
  

11      Q.  If you look at (D), there's language in (D) that says,
  

12   "to encourage seasonal adjustments in the production of milk."
  

13   Is it your understanding that doesn't exist today?
  

14      A.  That's my understanding.  When I look at the current
  

15   copy, those provisions are no longer there.
  

16      Q.  Okay.  So then starting at the semi-colon, before, so
  

17   before (E), on the page 18 you have got a paragraph (E),
  

18   correct?
  

19      A.  Correct.
  

20      Q.  And then you have got a clause (F), that's two lines
  

21   down, three lines down from (E), correct?
  

22      A.  Yes.
  

23      Q.  All on page 18, correct?
  

24      A.  Correct.
  

25      Q.  And then over on page 19, all the way down to the last
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 1   two lines where it is (C) you have additional language for
  

 2   clause (F), correct?
  

 3      A.  Correct.
  

 4      Q.  Okay.  All of that language expired with the '96
  

 5   Farm Bill?
  

 6      A.  Again, that's my understanding, yes, that language went
  

 7   away in 1996.
  

 8      Q.  Okay.  So let's now turn to Exhibit D which is page 20
  

 9   through pages 23, and you have referenced old Orders 4, 5, 7,
  

10   11 and 46.  What was Order 4?
  

11      A.  Order 4 was the Middle Atlantic Milk Marketing Order.
  

12      Q.  And Order 5 was?
  

13      A.  Order 5 was, I believe, Carolina.
  

14      Q.  And then maybe later Appalachian?
  

15      A.  Later the Appalachian, but it was Carolina in the
  

16   1980's and '90's before Federal Order Reform.
  

17      Q.  And then Order 7?
  

18      A.  Would have been the Southeast.
  

19      Q.  Order 11?
  

20      A.  Order 11, I believe was Tennessee.
  

21      Q.  And Order 46?
  

22      A.  I believe was the Louisville Order.
  

23      Q.  Okay.  To be clear, 11 might have been Tennessee Valley
  

24   is that?
  

25      A.  Tennessee Valley, yes.
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 1      Q.  Okay.  So you have included in Exhibit D of 146,
  

 2   Pages 20 through 23, is one example of the base excess language
  

 3   from Order 4?
  

 4      A.  That's correct.
  

 5      Q.  Okay.  So now let's turn to Exhibit E, which is pages
  

 6   24 through 27 of Exhibit 146.  And what is Exhibit E?
  

 7      A.  Exhibit E contains the amendments to the Orders where a
  

 8   lot of the language pertaining to the base excess plan was
  

 9   removed.
  

10      Q.  So for instance, on page 25 in the middle column, could
  

11   you read just above the language that says "list of subjects in
  

12   7 CFR" that paragraph that starts after "consideration"?  I'm
  

13   on page 25, which is 69017 of the Federal Register, and in the
  

14   middle column, just above "list of subjects" down at the
  

15   bottom.
  

16      A.  Okay.  After consideration of all relevant material and
  

17   other available information, it is hereby found and determined
  

18   that effective January 1, 1997, the provisions of each of the
  

19   orders specified below do not tend to effectuate the declared
  

20   policy of the Act.
  

21      Q.  And then if you go up in that same column, in that same
  

22   page, to the first full paragraph after the two line carry
  

23   over, could you read from "regardless"?
  

24      A.  Regardless of the possible economic effects which may
  

25   result from termination of seasonal base plans upon small

6633



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII

 1   entities, there is no alternative to this termination action
  

 2   since under, since the underlying statutory authority expires
  

 3   on December 31, 1996.
  

 4      Q.  Okay.
  

 5      A.  In considering the impact --
  

 6      Q.  You can stop.  That's, I'm sorry, just the one
  

 7   paragraph.
  

 8      A.  All right.
  

 9      Q.  All right.  Could you then return to your statement 145
  

10   on page 5?
  

11      A.  So the starting point in our thinking about quota was
  

12   to look at the Cooperative proposal and see whether it would
  

13   work given our understanding of the purposes and goals of
  

14   FMMO's.  We have already noted our concerns about the mandatory
  

15   pooling aspects of the Cooperatives' proposal.  These concerns
  

16   include its lack of traditional pooling standards that would
  

17   direct milk to Class 1 uses and the way that it captures all
  

18   manufacturing plants in the state as pool plants, not allowing
  

19   those plants to operate as nonpool plants.  The consequences of
  

20   what we view as the implications of mandatory pooling were
  

21   discussed in earlier testimony.
  

22           When we examined the Cooperative proposal, we first
  

23   concluded that the non-quota blend price concept, setting aside
  

24   the quota payment first from overall Producer Settlement Fund
  

25   proceeds --
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 1       JUDGE CLIFTON:  Let me interrupt you, Dr. Schiek.  Please
  

 2   start again from the beginning of page 6.
  

 3       DR. SCHIEK:  When we examined the Cooperative proposal, we
  

 4   first concluded that the non-quota blend price concept, that
  

 5   is, setting aside the quota premium payment first from overall
  

 6   Producer Settlement Fund proceeds, does not properly address
  

 7   the issue of out-of-state dairy farmer milk that will end up
  

 8   being part of any FMMO pool.  Historically, all out-of-state
  

 9   dairy farmers' milk was credited at the plant blend under the
  

10   California State Order (CSO).  Those farmers could not, and did
  

11   not, own any quota, and the plant blend they received
  

12   compensated them for the fact that they did not have the
  

13   opportunity to receive a quota price.  It is, of course, the
  

14   case that FMMO's have the right to pool out-of-state milk,
  

15   unlike the CSO.  However, we believe that the out-of-state milk
  

16   must receive the traditional FMMO blend price without
  

17   subtraction of the quota premium.
  

18           The 1996 Farm Bill language, which to my knowledge, did
  

19   not specifically amend the AMAA is as follows:  "The order
  

20   covering California shall have the right to reblend and
  

21   distribute order receipts to recognize quota value."  I will
  

22   discuss this provision a bit more below, but our view is that
  

23   provision does not alter uniform payment provisions of the Act.
  

24   (7 USC Section 608c(5)(B)), or the "trade barrier" language,
  

25   (7 USC Section 608c(5)(G)).  While a California FMMO can (and
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 1   should) include out-of-state milk in its market-wide pool, it
  

 2   is our view that paying the quota premium before calculating
  

 3   the FMMO non-quota blend price clearly expands the California
  

 4   quota program to cover out-of-state milk, something it does not
  

 5   do today.
  

 6           Based on the foregoing, our starting point is that USDA
  

 7   must, instead, establish, first, a traditional FMMO Producer
  

 8   Settlement Fund in order to pay uniform prices to dairy farmers
  

 9   who could never own quota and, as proposed, will not be
  

10   permitted to own quota going forward.  Even if out-of-state
  

11   producers were allowed to purchase quota today, the fact
  

12   remains that original issued quota, which was never available
  

13   to out-of-state dairy farmers, was free.  As we heard in
  

14   testimony from Desert Hills Dairy, some of those out-of-state
  

15   farmers have been shipping to California Class 1 plants for
  

16   generations.
  

17           Given our view that out-of-state producers must be paid
  

18   a traditional blend, our first thought was that we would have
  

19   two pools or pool calculations.  One would pay the full order
  

20   blend price to out-of-state producers first, the remaining
  

21   funds would be apportioned to all California producers in the
  

22   pool, on the basis of quota and non-quota prices that would be
  

23   calculated after the payments to out-of-state producers have
  

24   been made.  Under our original concept, there would have been
  

25   no option for California producers to opt out of the
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 1   quota/non-quota payout system, and no option for them to
  

 2   receive a traditional order blend.  Based on our earlier
  

 3   concerns about mandatory pooling, our concept as we were
  

 4   thinking about it, would also have allowed for handlers to
  

 5   elect not to pool their milk subject to repooling restrictions.
  

 6           We next examine the consequences of this quota concept.
  

 7   There has been discussion of an Arizona pool distributing plant
  

 8   that is presently fully regulated on the Arizona FMMO, yet with
  

 9   significant route disposition into California.  We believe from
  

10   our knowledge of that plant, that it will likely easily meet
  

11   the Section 1051.7(a) "pool distributing plant" definition
  

12   under either Proposal 1 or 2.  We see at least two additional
  

13   problems with the cooperatives' treatment of quota as applied
  

14   to that operation (or any similarly situated operation that is
  

15   located out-of-state and ends up being fully regulated under a
  

16   new California FMMO.)
  

17           First, it is our understanding that this plant receives
  

18   producer milk from both Arizona and California dairy farmers.
  

19   Again, we assert that the Arizona dairy farmer must receive the
  

20   traditional FMMO blend price and not the non-quota blend price.
  

21       JUDGE CLIFTON:  Let me ask you there, you left out the word
  

22   "milk" in the sentence, and if you want it in there, I would
  

23   like to you read the sentence again.
  

24       DR. SCHIEK:  Okay.  First, it is our understanding that
  

25   this plant receives producer milk from both Arizona and
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 1   California dairy farmers.  Again, we assert that the Arizona
  

 2   dairy farmer milk must receive the traditional FMMO blend price
  

 3   and not the non-quota blend price.  But the California dairy
  

 4   farmer shipping to that plant almost certainly owns no quota
  

 5   based upon CDFA's quota holding requirements.  So then we have
  

 6   two dairy farmers, both shipping to an Arizona milk plant, who
  

 7   today receive the traditional FMMO blend price under the
  

 8   Arizona FMMO.  If Proposal 1 were adopted, but with a
  

 9   requirement that out-of-state milk be paid a traditional blend,
  

10   the two producers would find themselves treated differently --
  

11   the Arizona producer getting the traditional blend price, and
  

12   the California producer receiving the lower non-quota blend
  

13   price.  That result makes us extremely uncomfortable, both
  

14   1) because the California dairy farmer is currently receiving
  

15   the Arizona FMMO blend price today and would, just because a
  

16   new California FMMO is created, receive a lower price that is
  

17   not a traditional FMMO blend price; and 2) because that
  

18   California dairy farmer shipping across state lines into that
  

19   Arizona plant would receive a lower FMMO minimum price than the
  

20   Arizona farmer simply because of his farm's location.
  

21           The second problem we identified is that the Arizona
  

22   plant will be contributing to the quota premium through the
  

23   pool on any California milk purchases, unlike what happens
  

24   today.  To the extent that the plant -- to the extent that that
  

25   plant attracts a milk supply today using at least the full FMMO
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 1   traditional blend, the logical economic impact is that the
  

 2   California milk supply will look to recoup some or all of its
  

 3   lost revenue to over order premiums.  This will increase the
  

 4   Arizona plant's procurement cost and disadvantage that plant in
  

 5   distributing products into the state, and as a result, will, in
  

 6   a manner, limit the marketing of milk products into California.
  

 7   That is our thinking.  So when examining these transactions
  

 8   between California dairy farmers and out-of-state pool
  

 9   distributing plants, we conclude that such plants and the dairy
  

10   farmers who supply them, must be subject to the traditional
  

11   FMMO blend price program, just like out-of-state dairy farmers
  

12   whose milk is pooled under the order.
  

13           A California dairy farmer shipping to the Arizona plant
  

14   as we just described, will most certainly have neighboring
  

15   dairy farmers in California who will be subject to the
  

16   California quota program.  Today, that California farmer
  

17   shipping to an Arizona pool distributing plant receives a
  

18   traditional FMMO blend price, while the CSO producer on his
  

19   overbase milk, receives the state's announced overbase price.
  

20   This situation is a consequence of the California State Order,
  

21   CSO and FMMO pricing systems existing side by side.  Under a
  

22   California FMMO as proposed by the cooperatives, and with the
  

23   modifications that we believe will need to be made, it would
  

24   now have two dairy farmers located near each other, receiving
  

25   non-uniform regulated prices under the FMMO.  The only thing
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 1   creating that new problem is the geographical distribution of
  

 2   their milk to plant locations in different states under a
  

 3   California FMMO with quota/non-quota pricing.
  

 4           The cooperatives will maintain that the situations we
  

 5   subscribe described are why the Order needs to take quota off
  

 6   first and establish a non-quota blend for all milk, including
  

 7   out-of-state milk.  But our view is that paying producers
  

 8   differently on the basis of quota holdings would seem to
  

 9   violate the notion that all producers should receive a uniform
  

10   price, with the exception of allowable adjustments.  This is
  

11   particularly true because the Farm Bill language merely says,
  

12   "the Order covering California shall have the right to reblend
  

13   an distribute order receipts to recognize quota value."  The
  

14   cooperatives and their supporters have used many terms or
  

15   phrases that do not appear in the legislation, that we believe
  

16   alters the meaning of the words used by Congress.
  

17   (See Exhibit F).
  

18   BY MR. ENGLISH:
  

19      Q.  So please stop, and please turn to page 28, and again,
  

20   Exhibit F of Exhibit 146, correct?
  

21      A.  Correct.
  

22      Q.  So if you turn to page 28, and first, this is just a
  

23   sample, correct?
  

24      A.  Yes, I believe this is a sample.
  

25      Q.  It is not intended to be exhaustive?
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 1      A.  It is not exhaustive, correct.
  

 2      Q.  So without reading in all the language, we have got
  

 3   eight examples, could you just put in the record the, in the
  

 4   highlighted and underlined words that reflect your thinking
  

 5   about Exhibit F as it applies to the statement you just made on
  

 6   page 9 of Exhibit 145?
  

 7      A.  Well, I think what we're pointing out here is we have
  

 8   just read the language and the words that are in that language,
  

 9   these were additional words that Cooperative witnesses have
  

10   used to color or interpret that language.  One word identified
  

11   first is "retaining", another would be "maintaining", another
  

12   would be "authorization", another would be "not in any way be
  

13   diminished or effective, affected", another would be "allow for
  

14   the continuation of the quota program", "the quota program
  

15   should have the right to exist", again, "not in any way
  

16   diminished or affected", that the "quota would be not in way
  

17   diminished or affected", that "the legislation allows for the
  

18   continuation of the quota program", and that "the full economic
  

19   value must be determined and maintained", and that "the
  

20   language authorized the Federal Order that incorporates quota".
  

21   And our point is that none of those words appear in the
  

22   statute.
  

23      Q.  So if you could return to your testimony on page 9,
  

24   Exhibit 145.
  

25      A.  Of particular note is the fact that the California Food
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 1   and Agricultural Code Section 62712(e) says, and I quote, "All
  

 2   pool quotas initially determined or pursuant to Section 62707
  

 3   shall be recognized and shall not in any way be diminished."
  

 4   Congress could have used that precise phrase, but did not.
  

 5   Nor did Congress amend the provisions requiring uniform payment
  

 6   to producers or those preventing "barriers" to out-of-state
  

 7   milk, this would be Section 608c(5)(B) and 608c(5)(G).  Even if
  

 8   the cooperatives' altered interpretation is correct, Congress
  

 9   did not say, that the value of quota could only be recognized
  

10   in the fashion presented in Proposal 1.  Indeed, the
  

11   cooperatives take it even further by enhancing the value of
  

12   quota at the expense of out-of-state milk, rather than simply
  

13   recognizing quota.  The difficulties associated with fitting
  

14   quota into the FMMO structure is a conundrum that was not
  

15   created by the Dairy Institute.
  

16           So our belief is that USDA cannot treat those two
  

17   California Dairy Farmers differently, relying on the "recognize
  

18   quota value" language.  The combined weight of these concerns
  

19   what brought us to our proposal as submitted to USDA.  And is
  

20   part of Proposal 2 as contained in exhibit -- that should say
  

21   1.  First, all out-of-state producers will receive the
  

22   traditional FMMO blend for their milk pooled in California.
  

23   For California, the basic concept is that there are two options
  

24   for producers.  Producers may continue to receive
  

25   quota/non-quota prices, or they may opt to be paid the
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 1   traditional FMMO blend for the California order.  The
  

 2   traditional blend value applicable to those producers who elect
  

 3   to be paid on a quota/non-quota basis, will be transferred to
  

 4   the California Department of Food and agriculture (CDFA) for
  

 5   reblending and distribution to producers.  By giving producers
  

 6   the choice to opt out of quota/non-quota pricing, our view is
  

 7   that uniform payment provisions of the Act are satisfied
  

 8   because it is the producers -- should say who, are electing to
  

 9   be paid differently, as opposed to the order requiring that
  

10   they be paid differently.  We also note that by paying the
  

11   traditional blend rather than the non-quota price to
  

12   out-of-state producers, we are not creating a trade barrier
  

13   with respect to such milk.
  

14           An overview of the quota provisions and the operation
  

15   of the Producer Settlement Fund is as follows:  Quota terms and
  

16   reporting requirements are defined in Section 1051.11.  The opt
  

17   out provision, Section 1051.68, for producers who wish to be
  

18   paid on the basis of a traditional FMMO blend is also included.
  

19   Provisions regarding payments to the Producer Settlement Fund
  

20   are contained in Section 1051.71, while payments from the
  

21   Producer Settlement Fund are specified in Section 1051.72.  The
  

22   proposed order language also contains provisions for partial
  

23   payments to producers and Cooperative associations (Section
  

24   1051.73.)  We also note that our proposal contains plant
  

25   location adjustments for producer milk and nonpool milk
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 1   (Section 1051.75) as is common in all other FMMO's.
  

 2           I believe that most here are aware that we modeled
  

 3   these provisions on the Oregon program.  The language we used,
  

 4   excuse me, the language used in the pool payments provisions
  

 5   are based on those in the Oregon-Washington Order as published
  

 6   in the Federal Register (34 Fed. Reg. 17684, 17711-17712
  

 7   (October 31, 1969.))  The mechanism for irrevocable election by
  

 8   a California dairy farmer is found in Section 1051.68.  Under
  

 9   this provision, the Market Administrator gives initial notice
  

10   of his intent to make payment of producer's returns to
  

11   producers who participate in the quota program, which would be
  

12   any California producer whose farm, whose milk is received at a
  

13   California plant.  So producers are "in" unless they choose
  

14   irrevocably to "opt out" in writing before the first day of the
  

15   month that they want to be paid the uniform or order blend
  

16   price.
  

17           The partial payment would essentially work as with
  

18   other FMMO's (Section 1051.73.)  A partial payment will be made
  

19   by handlers to producers who are not being paid through
  

20   cooperatives for milk received during the first 15 days of the
  

21   month.  Such payments to individual producers will be made on
  

22   or before the 26th of the month.  Partial payments for milk
  

23   received from Cooperative association members must be made on
  

24   or before one day in advantage of the date that such payment is
  

25   required to be made to individual producers.  I'm using the
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 1   term individual producers here to apply to producers who aren't
  

 2   being paid by cooperatives.  Payments for milk received from
  

 3   Cooperative association pool plants, or from Section 1051.9(c),
  

 4   or Section 1051.9(d), handlers, must also be made on or before
  

 5   one day in advance of the date that such payment is required to
  

 6   be made to individual producers.  Partial payments are to be
  

 7   made at not less than the lowest class price for the preceding
  

 8   month.  Provisions are made for payments by handlers to
  

 9   producers and Cooperative associations in unusual circumstances
  

10   such as death or inability to locate the payee in order to make
  

11   payment.  The information that must accompany payments to
  

12   producers is also specified.
  

13           Under Section 1051.71, handlers make payment to the
  

14   Producer Settlement Fund.  These payments must be made no later
  

15   than the 15th day after the end of the month.  Payment shall be
  

16   the amount, if any, that the total value of milk to the handler
  

17   is in excess of the aggregate amount paid to producers or
  

18   Cooperative associations.
  

19           In order to calculate and facilitate payment of the
  

20   traditional FMMO blend and then the quota value, one hundred
  

21   percent of the final payment would be made to the Market
  

22   Administrator -- to the Market Administrator.  The Market
  

23   Administrator, pursuant to Section 1051.72, would calculate an
  

24   amount due each producer based upon the volume of producer milk
  

25   times the producer price differential (at location value under
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 1   Section 1051.75), plus butterfat pounds times the butterfat
  

 2   price, plus the protein pounds times the protein price, plus
  

 3   the pounds of other solids times the other solids price, make
  

 4   adjustment, if any, for somatic cell adjuster, reduced by the
  

 5   partial payment made under 1051.73 and less an amounts due for
  

 6   market services under Section 1051.86, and less authorized
  

 7   deductions from the producer.  Final payment is usually a
  

 8   handler function, but given that money will need to move to
  

 9   CDFA, for distribution, we could not find a way to recognize
  

10   quota, meet the requirements to pay uniform prices to
  

11   producers, and leave this final distribution in the hands of
  

12   the handlers.
  

13           California dairy farmers who do not elect to leave the
  

14   California quota program would have all monies due, have all
  

15   monies due, paid by the Market Administrator to CDFA for
  

16   redistribution of order proceeds under California's quota
  

17   program.  It's under Section 1051.72(c)2.  Out-of-state dairy
  

18   farmers and those California farmers who elect under
  

19   Section 1051.68, to irrevocably receive the traditional FMMO
  

20   blend, would be paid directly or as a handler payment to their
  

21   cooperatives for their milk based upon this method, unadjusted
  

22   for quota (Section 1051.72(b) and (c)(1)).  Individual
  

23   producers must be paid on or before the 18th day after the end
  

24   of the month, while funds would be paid to Cooperative
  

25   associations and CDFA on or before the 16th day after the end
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 1   of the month.
  

 2           In putting together this proposal, we knew that there
  

 3   was some risk that the quota program would erode over time,
  

 4   even as the Oregon program did over 18 plus years, but we also
  

 5   acknowledged that USDA's preliminary economic analysis
  

 6   conclusions were significantly faster in light of the Oregon
  

 7   history than we anticipated.  Despite the preliminary economic
  

 8   analysis conclusions on a pure economic basis, we continue to
  

 9   recognize that quota has had more staying power than would be
  

10   suggested by looking at just the revenue stream of various
  

11   alternatives.  As noted above, regarding California non-quota
  

12   holders support for the quota, there is something more going on
  

13   that is undergirding the California quota system.
  

14           CDFA, I should say this is Exhibit 61 by CDFA, Table
  

15   AB, shows that more than 50 percent of the farmers in
  

16   California own 30 percent or less production quota.  Farmers
  

17   with more than 50 percent of the solids, hold less than 35
  

18   percent of the total production quota -- that should be quota.
  

19   Doing some calculations with the data in this table suggests
  

20   that at least 62 percent of the producers representing 63
  

21   percent of the pool milk, would receive a higher price under a
  

22   traditional blend than under quota/overbase pricing.  Strictly
  

23   speaking, and looking at pure economics, one would think that
  

24   political support for quota would be low, but that is hardly
  

25   the case.  As such, it may be that the economic decisions
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 1   suggested by the Preliminary Economic Analysis and
  

 2   Mr. Hatamiya's testimony, may not happen in the timeframe
  

 3   expected.  Regardless, the Dairy Institute does propose to
  

 4   recognize quota value, but not in the manner done by the
  

 5   cooperatives under Proposal 1, and it is what we see as the
  

 6   limitations of the federal statute that pushed us to these
  

 7   conclusions.
  

 8           So what we proposed was based on our thinking about how
  

 9   to wrestle with quota within a California FMMO.  It attempts to
  

10   reflect both of the Farm Bill language about recognizing quota,
  

11   and the AMAA provisions that speak to uniform prices to
  

12   producers and trade barriers.  But the foregoing is not the end
  

13   of our story or our discussions.  We have certainly looked at
  

14   options throughout this hearing.  While we do not have
  

15   consensus, we have discussed an alternative concept the
  

16   Secretary might consider when reviewing his options for a
  

17   California FMMO.
  

18   Recognizing the Value of Quota
  

19           A number of witnesses in this hearing, and a number of
  

20   reports on the history of FMMO and CDFA milk regulation, have
  

21   described the market chaos and inequity that preceded
  

22   government milk price and pooling regulation.  Some producers
  

23   have a significant price advantage because they marketed their
  

24   milk to the more lucrative Class 1 market.  Other producers
  

25   engaged in destructive competition to gain part of that, of the
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 1   higher valued market.  Cooperatives had little bargaining
  

 2   leverage to help even the playing field, and handlers played
  

 3   one group of producers against the other.
  

 4           At the request of dairy farmer cooperatives, USDA
  

 5   created milk orders that required handlers to pay classified
  

 6   minimum milk prices based on the handlers use of milk, and
  

 7   distributed a revenue blend or uniform price to producers
  

 8   irrespective of handlers use of their milk.  In the FMMO model,
  

 9   producers who enjoyed a Class I advantage before regulation,
  

10   immediately lost their favored status and received the same
  

11   uniform price as other producers when market-wide pooling
  

12   became effective.
  

13           California's route was somewhat different.  From the
  

14   1930's to the late 1960's, CDFA regulated minimum milk prices
  

15   but did not prefer, did not provide for market-wide pooling of
  

16   milk revenues.  Producers who sold to Class 1 plants,
  

17   therefore, received a much higher price than producers who did
  

18   not have a Class 1 market.
  

19           The Gonsalves Milk Pooling Act and a subsequent pooling
  

20   plan sought to introduce market-wide pooling to the California
  

21   system, but attempted to do so gradually.  Producers with a
  

22   high share of the Class 1 market before pooling were permitted
  

23   to retain the benefit of historic use of their milk in Class 1
  

24   through the quota allocations they received, entitling them to
  

25   a higher quota pool price on those allocations.  This, it was

6649



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII

 1   thought, would induce the high Class 1 producers to approve of
  

 2   a pooling system.  The expectation was that more quota would be
  

 3   issued to the less favored producers as Class 1 sales
  

 4   increased, and pool revenue distribution would eventually
  

 5   equalize among producers.  As we know, this did not happen.  In
  

 6   nearly 50 years since revenue pooling was first authorized in
  

 7   California, the state dairy industry, CDFA, and the state
  

 8   legislature have grappled unsuccessfully with the problem of
  

 9   quota and methods by which uniform pricing following the
  

10   federal model might be achieved.
  

11           The 2014 Farm Bill authorized Federal Milk Order
  

12   regulation for California with a caveat that USDA recognize
  

13   quota value.  The cooperative proposal, Proposal 1, assumes
  

14   that Congress allowed USDA to incorporate the current state
  

15   quota system into a Federal Milk Order.  Perhaps so, but if
  

16   this is the only on Congress intended, it would have been easy
  

17   to express it clearly.  The problem with incorporation of quota
  

18   into a Federal Milk Marketing Order is the tension that it
  

19   creates with a purpose of the AMAA.  The Federal Court of
  

20   Appeals Decision in Blair v. Freeman, 370 F.2d 229
  

21   (D.C. Cir. 1966) -- I'm going to start that sentence again.
  

22   The Federal Court of Appeals decision in Blair vs. Freeman has
  

23   interesting parallels with the quota issue.  In that case, USDA
  

24   provided a nearby price differential to producers located close
  

25   to population centers and close to fluid milk plants that
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 1   supplied the market.  The nearby differential was designed by
  

 2   the Secretary to compensate nearby producers for the reduction
  

 3   in their share of the fluid milk market resulting from their
  

 4   inclusion in the blended uniform price system -- and that was a
  

 5   quote, I'm sorry, it began with quote, "the nearby differential
  

 6   was designed by the Secretary to compensate nearby producers
  

 7   for the reduction in their share of the fluid milk market
  

 8   resulting from a conclusion that the blended uniform price
  

 9   system," end quote, Blair at 236.
  

10           Noting that "the core of the Congressional program was
  

11   a uniform minimum price for producers that did not turn or vary
  

12   with" handler use of milk.  The court held "irrespective of
  

13   motive, the act forbids consideration of the use to which the
  

14   milk of a particular producer or class of producers is put,
  

15   historically, or potentially, in adjusting the uniform minimum
  

16   price to be paid to such producers."  Blair at 237.
  

17           So is adjustment of producer prices by quota a payment
  

18   based on historic use of the quota holders -- it should say
  

19   Class 1 SNF volume -- permitted?  In our view, no, unless the
  

20   2014 Farm Bill is read very differently, and we don't think it
  

21   can or should be.  But even if it is, it would still be
  

22   intention with the core AMAA objective of market-wide revenue
  

23   pooling provisions that were not modified by Congress.
  

24           Our view is that the Secretary has the potential
  

25   opportunity to equalize milk revenue distribution of among
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 1   California producers as is done in all current Federal Milk
  

 2   Order markets.  As long as the "value of quota" is recognized,
  

 3   this might be done gradually or quickly.  But the U.S.
  

 4   Secretary of Agriculture should be reluctant to perpetuate with
  

 5   no end in sight, a payment system that strikes at the heart of
  

 6   the federal program.
  

 7           If incorporation of the existing quota plan into
  

 8   federal regulation is authorized, USDA should expressly reserve
  

 9   the option to gradually correct any non-uniformity in the
  

10   distribution of milk revenues to California producers.
  

11           A means to commence that process in the near future, or
  

12   when the Secretary may deem it appropriate, can be incorporated
  

13   by a simple addition under miscellaneous provisions at the end
  

14   of a Federal Milk Marketing Order for California as follows:
  

15       MR. BESHORE:  Your Honor?  Your Honor?  I have an objection
  

16   to this proposed modification.
  

17       JUDGE CLIFTON:  State who you are and begin again.
  

18       MR. BESHORE:  Marvin Beshore.  Before Dr. Schiek reads this
  

19   proposed modification, I have an objection.  Of course,
  

20   modifications to proposals are properly brought, such as
  

21   Mr. Zolin's many modifications, such as Mr. Zolin's earlier
  

22   today.  However, this is a proposed modification which would
  

23   not have been included in the Hearing Notice because it is
  

24   plainly explicitly not authorized by the Act in its regulations
  

25   and, therefore, it should not be heard in this hearing.
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 1           Now, what I'm -- what I'm talking about is the Revision
  

 2   Request Notice and Comment Proceedings to change the payment
  

 3   regulations of an order.  The Act as embodied in
  

 4   Section 7 CFR Section 900.32 regarding informal rule making,
  

 5   specifically only authorizes informal rule making for non-price
  

 6   issues.  I'll quote it, "USDA may elect to use informal rule
  

 7   making procedures under 553 of Title 5, United States Code, to
  

 8   amend Federal Milk Marketing agreements and orders, other than
  

 9   provisions that directly affect milk prices.  In making this
  

10   determination, consideration shall be given to the nature and
  

11   complexity of the proposal, the potential regulatory and
  

12   economic impacts on affected entities, and any other relevant
  

13   matters."
  

14           This requested notice and comment provision, which is
  

15   553, as in Reg. 900.32, this notice and comment provision would
  

16   clearly affects blend prices, milk prices to producers, and
  

17   it's a provision, which, if it had been pre-submitted to the
  

18   Department in a proposed order, would not have been noticed,
  

19   because it's plainly, explicitly, not authorized.  So I object
  

20   to it and we should not hear it in the proceeding.
  

21       MR. ENGLISH:  Your Honor, there's a whole lot in this
  

22   proceeding that is extraordinary.
  

23       JUDGE CLIFTON:  Go ahead.
  

24       MR. ENGLISH:  Chip English.  There's a whole lot in this
  

25   proceeding that's extraordinary, including what one might have
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 1   said should have been in included in the hearing notice of an
  

 2   improper and illegal attempt to maintain quota at the expense
  

 3   of out-of-state dairy farmers, to maintain quota that's not
  

 4   consistent with the Federal Order statute with respect to
  

 5   recognize quota value.  There's no harm in this witness at this
  

 6   point, testifying about what could be done, and we can have
  

 7   legal argument about what that could be.  If we're going to
  

 8   say, we're going to argue about what may or may not be
  

 9   permitted, then we might as well go back to Day 1 and start
  

10   arguing about whether the Hearing Notice should have been
  

11   issued.  Because the fact of the matter is, Proposal 1, in our
  

12   view, plainly relies on a language that does not amend the
  

13   AMAA, unlike what was done by Congress back in 1965 and 1970,
  

14   that led to provisions on Exhibit C of Exhibit 146 that covered
  

15   two full pages of text that don't exist today.  And that's
  

16   because Congress knew how to modify uniform prices and they
  

17   didn't do that now.  So if we're going to make the argument
  

18   that you can't testify on page 17 about this possibility of
  

19   something being done, or maybe a modification to it that could
  

20   cover it under formal rule making in some way, then -- then we
  

21   might as well be arguing all day long about whether any
  

22   provision should be heard at all, and we have not done that.
  

23           And what's sauce for the goose is sauce for the gander.
  

24   The fact of the matter is that, yes, we have a Hearing Notice.
  

25   We don't believe that the statute remotely says anything like
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 1   the co-ops want it to say, and if we want to say then,
  

 2   therefore, that it should never have been heard, we could have
  

 3   said that.  The same argument applies.
  

 4       JUDGE CLIFTON:  Mr. Beshore?
  

 5       MR. BESHORE:  Marvin Beshore.  Just a very brief reply.
  

 6   The Secretary had before him the arguments which Mr. English
  

 7   has stated now and rejected them and published the Hearing
  

 8   Notice.  This proposed modification was not before the
  

 9   Secretary.  That's the difference.
  

10       JUDGE CLIFTON:  All right.  Your very strong objection,
  

11   Mr. Beshore, is noted.  Very interesting for Mr. English to use
  

12   the language "improper and illegal".  You know, there's going
  

13   to be a lot of work done in Agricultural Marketing Service of
  

14   the U.S. Department of Agriculture determining just what is
  

15   allowed and is not allowed under the statute and everything
  

16   that has gone before us before today in interpreting it.  I
  

17   have no idea what the ultimate decision will be.
  

18           First of all, one of the key issues, as Mr. English
  

19   points out, is there is a great deal of difference between
  

20   opinions about whether there's disorderly marketing in
  

21   California.  That's a threshold issue.
  

22           This quota issue is so complicated that I will gladly
  

23   entertain anybody's ideas about how to do it.  Mr. Beshore,
  

24   your objection is noted, and it is a strong caution to the
  

25   Department that this suggestion may not be legal, but I'll
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 1   still hear the evidence on it.
  

 2           Mr. English, did you have anything further on that
  

 3   issue?
  

 4       MR. ENGLISH:  No, your Honor, I think he can continue on
  

 5   page 17.
  

 6       JUDGE CLIFTON:  Okay.
  

 7       DR. SCHIEK:  Okay.  This is a citation of language,
  

 8   Section 1051.91.  The Administrator may, by notice and comment
  

 9   rule making, prescribe a procedure or method to equalize blend
  

10   prices among producers by removing from this order provisions
  

11   relating to payment of quota, of a quota premium for some milk
  

12   and a non-quota price for other milk.  These terms are defined
  

13   in Section 1051.17.
  

14       JUDGE CLIFTON:  So Dr. Schiek, when you said this is a
  

15   citation, what this truly is is, as you said on the previous
  

16   page, proposed language?
  

17       DR. SCHIEK:  Proposed language, that's correct.
  

18       JUDGE CLIFTON:  And it's proposed language that wasn't in
  

19   Exhibit 1.
  

20       DR. SCHIEK:  Correct.
  

21       JUDGE CLIFTON:  And it was developed while we were here at
  

22   this hearing?
  

23       DR. SCHIEK:  It was.
  

24       JUDGE CLIFTON:  Okay.  All right.  You may continue to read
  

25   on page 17.
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 1       DR. SCHIEK:  Although the efforts of the dairy industry and
  

 2   regulators in California have not resulted in a solution to the
  

 3   quota problem, these efforts have been constrained by state law
  

 4   that does not constrain USDA's innovation in finding
  

 5   alternative ways to "recognize quota value".
  

 6           We have not found a consensus solution that addresses
  

 7   all the concerns we have outlined in the relatively short time
  

 8   since USDA received the Cooperative proposal.  Clearly,
  

 9   California producers are on a regulatory train that perpetuates
  

10   a form of the current quota system.  But given time, USDA may
  

11   come up with solutions.  We have, however, considered another
  

12   solution.
  

13           For example, quota certificates could be converted to
  

14   freely negotiable instruments unrelated to milk or SNF
  

15   production, having the same total economic value of quota
  

16   espoused by cooperatives' witness, Mr. Lon Hatamiya.  Before
  

17   proceeding, which we should note, however, that the current
  

18   quota price of $525 may overstate value of total quota.  In a
  

19   recent publication, Dan Sumner and Jisang Yu called The
  

20   Agricultural Act of 2014 and Prospects for the California Pool
  

21   Quota Market, from the Journal of Agribusiness, Fall 2014,
  

22   pages 193 through 2006, Exhibit G --
  

23   BY MR. ENGLISH:
  

24      Q.  206, not 2006.
  

25      A.  Sorry, 293 through 206, Exhibit G, observe that the
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 1   rise in quota prices during the spring and summer of 2014 may
  

 2   be attributed to a producer perception of lower risk in quota
  

 3   ownership due to the Farm Bill (page 204).  The authors also
  

 4   suggest that if an FMMO produces higher milk prices, the value
  

 5   of quota will diminish and the opportunity of plants or
  

 6   producers to depool in an FMMO would also diminish quota value.
  

 7           To my understanding, the view of Sumner and Yu seem to
  

 8   suggest that Mr. Hatamiya's calculation of total economic value
  

 9   of quota is probably nearly as high as it can get.  The fact
  

10   that interest rates are currently low would also drive up quota
  

11   prices, since it takes a greater investment to produce a target
  

12   income stream when interest rates are low than when interest
  

13   rates high.  However, the purpose, for the purpose of
  

14   constructing an example, we use Mr. Hatamiya's estimate.  Thus,
  

15   the total economic value of nearly 1.2 billion which creates --
  

16       JUDGE CLIFTON:  1.2 billion what?
  

17       DR. SCHIEK:  Dollars.  Plus the total economic value of
  

18   nearly $1.2 billion, which creates for all quota owners an
  

19   annual income stream of $139,329,759.23 (Exhibit 54, page 16).
  

20   That is the annual payout at variable quota rates with some
  

21   payments adjusted for farm location or RQA's.  Converted to
  

22   equal monthly installments, the quota payout total
  

23   $11,610,813.27 per month.
  

24           Several witnesses, including Mr. Hatamiya, likened the
  

25   quota investment and payout to an annuity.  An annuity is a
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 1   similar asset providing an income stream over time from an
  

 2   annuity price investment.  An annuity investor may determine
  

 3   what income stream a fixed investment will produce over
  

 4   variable durations of annuity payouts, or determine what amount
  

 5   of annuity investment is required to produce a targeted income
  

 6   stream over a targeted period of time.  For quota in the
  

 7   aggregate, we know the quota investment value, approximately
  

 8   $1.2 billion, and the periodic income stream payment,
  

 9   approximately $11.6 million per month, so the full economic
  

10   value of the quota can be recognized by an annuity calculation
  

11   to determine the number of months of payout of $11.6 million
  

12   needs to be made to conform to the full $1.2 billion current
  

13   economic value.
  

14           Fortunately, the calculation required is made fairly
  

15   simple by banking website annuity calculators, such as the
  

16   calculator on the bankrate.com website.  For the calculation, a
  

17   growth rate is also required.  We used an investment growth
  

18   rate of 0.01 percent because of low, of current low interest
  

19   rates and the need to impute a conservative low risk investment
  

20   for this purpose.  Any imputed growth rate would project an
  

21   increase in quota prices and thereby total economic value as
  

22   defined in this example.  Quota provides an income stream and
  

23   not necessarily investment growth, so we use a nominal growth
  

24   rate in the annuity calculator.  Thus, on the annuity
  

25   calculator, the starting principal is $1,163,388,061.50.  The
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 1   withdrawal amount is $11,610,813, and the growth rate is 0.01
  

 2   percent.  The solution to the inquiry, length of payouts is
  

 3   8.36 years (Exhibit H).  In other words, recognition of the
  

 4   value of quota can be fully accomplished by a payout over
  

 5   8 years and 4 months of exactly the same monthly amount now
  

 6   being paid to quota owners.
  

 7           The sum of such value could be designated an obligation
  

 8   or debt of the California Milk Pool, except USDA should still
  

 9   deal with out-of-state milk in an appropriate way and paid out
  

10   as a form of annuity over a period of about 8.4 years.  An
  

11   illustration of this is shown on the annuity calculation from
  

12   the bankrate.com website, which is attached, and that's
  

13   Exhibit H.  The amount paid each month to retire the debt in
  

14   this illustration is exactly the amount that is paid out each
  

15   month in the form of quota premium milk prices, as calculated
  

16   by Mr. Hatamiya.
  

17           As we noted throughout this testimony, quota remains
  

18   difficult to incorporate into an FMMO.  The solution contained
  

19   in Proposal 2 sought to reconcile the issue of -- and this is,
  

20   should be changed from "reconciling" to "recognizing" quota,
  

21   with the need to pay producers uniformly and avoid putting up a
  

22   trade barrier by forcing out-of-state producers to receive the
  

23   overbase price.  In our view, Proposal 1 has the shortcomings
  

24   of its mandatory pooling aspects, its perpetuation of
  

25   non-uniform payment to producers, and its denying the
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 1   traditional order blend price to out-of-state producers.  We
  

 2   have looked at options other than what was contained in our
  

 3   proposal as a way to recognize quota value.  The annuity
  

 4   proposal discussed above is one such example.  Dairy Institute
  

 5   does not endorse this particular solution at this time, but it
  

 6   illustrates that there are solutions that recognize quota value
  

 7   without unending perpetuation of non-uniform blend prices to
  

 8   producers.
  

 9   BY MR. ENGLISH:
  

10      Q.  Now, at the very end of your statement on page 20 you
  

11   have six end notes, and has become the custom now, we're not
  

12   asking the court reporter to transcribe those into the
  

13   transcript, it will just carry over with Exhibit 145, correct?
  

14      A.  Correct.
  

15      Q.  Okay.
  

16       JUDGE CLIFTON:  Just to summarize the end notes,
  

17   Dr. Schiek, it appears that all but one of them are references
  

18   to the California Department of Food and Agriculture website;
  

19   is that true?
  

20       DR. SCHIEK:  I actually believe that all of them are
  

21   references to the -- well, they are all references to that task
  

22   force on quota from 2007.  There's one, the California Dairy
  

23   Review Publication, that was a separate write up of the summary
  

24   of what took place and what's in those other exhibits.
  

25       MR. ENGLISH:  But all of that is actually part of Exhibit A
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 1   to 146, correct?
  

 2      DR. SCHIEK:  Correct.
  

 3      MR. ENGLISH:  So the end notes are there, but frankly, your
  

 4   Honor, it is all part of the exhibit.  As we were developing
  

 5   things, we ended up adding that.
  

 6       JUDGE CLIFTON:  Excellent.  All right.  So Mr. English,
  

 7   what I would like to do next is go back through and have
  

 8   Ms. Frisius and I coordinate on the little changes that were
  

 9   made in Exhibit 145.
  

10           Do you want to begin that process or shall I begin with
  

11   what I noted?
  

12       MR. ENGLISH:  Well, maybe we could do it together for
  

13   efficiency purposes, and I'll start on a page and say that's
  

14   what I have, and then you can chime in, does that make sense?
  

15       JUDGE CLIFTON:  Excellent.  So Ms. Frisius, you are ready
  

16   to copy regarding Exhibit 145?
  

17       MR. ENGLISH:  And I have got one on page 1, the fifth line
  

18   down, he read, "as I mentioned in earlier testimony, Exhibit
  

19   79, pool quota came about as a means of compensating
  

20   producers."  So unless Dr. Schiek disagrees with me, I would
  

21   propose we insert the word "a" between "as" and "means".
  

22       DR. SCHIEK:  I would agree.
  

23       JUDGE CLIFTON:  Done.
  

24       MR. ENGLISH:  And that's what I have on page 1, your Honor.
  

25       JUDGE CLIFTON:  All right.  That's all.  I didn't even have
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 1   that one.  Well, you are going to get to chime in here, because
  

 2   I don't have any for until --
  

 3       JUDGE CLIFTON:  I have page 2.
  

 4       MR. ENGLISH:  I don't have anything until page 7, your
  

 5   Honor.
  

 6       JUDGE CLIFTON:  All right.  So page 2, the third line up
  

 7   from the bottom, Dr. Schiek, you read that line on "how the
  

 8   industry could be successful in the face of mounting
  

 9   environmental challenges" and so there's an insertion of the
  

10   word "of" after the word "face".  Do you want that?
  

11       DR. SCHIEK:  Yes, I do.
  

12       JUDGE CLIFTON:  Okay.  Done.  Then, I also have nothing --
  

13   I have something on, yeah, page 7 is the next I have.
  

14   Mr. English, what do you have?
  

15       MR. ENGLISH:  I believe he omitted the word "other" in the
  

16   next to the last paragraph, in the last sentence of the
  

17   paragraph that starts "we next examine" the last sentence in
  

18   the parenthetical he said "or any similarly situated operation"
  

19   so I think it should be "other" should be inserted and it
  

20   should be "situated" not "situation".
  

21       JUDGE CLIFTON:  Okay.  So I see "other".
  

22       MR. ENGLISH:  I know, but I don't think he read the word.
  

23       JUDGE CLIFTON:  Oh, I see.  So there's nothing wrong with
  

24   the exhibit.
  

25       MR. ENGLISH:  There's nothing wrong with the exhibit, but I
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 1   don't think he, I mean, he didn't read the word, and then I
  

 2   think "situation" should be "situated".
  

 3       JUDGE CLIFTON:  All right.  So, I agree.  Dr. Schiek, on
  

 4   page 7, seven lines up, would you like the word "situation" to
  

 5   be made into "situated"?
  

 6       DR. SCHIEK:  Yes, I would.
  

 7       JUDGE CLIFTON:  All right.  And would you read that
  

 8   sentence one more time?
  

 9       DR. SCHIEK:  We see at least two additional problems with
  

10   the cooperatives' treatment of quota as applied to that
  

11   operation or any other similarly situated operation that is
  

12   located out-of-state and ends up being fully regulated under a
  

13   new California FMMO.
  

14       JUDGE CLIFTON:  And Mr. English, where do you have your
  

15   next one?
  

16       MR. ENGLISH:  Next one I have on page 8, your Honor, I
  

17   think he omitted the word "California" he read the word
  

18   "California" and it is not in the text, so I want to see if
  

19   that's what he wanted to say.  This is the only full paragraph
  

20   on the page, Dr. Schiek, so up from the bottom about six lines
  

21   when you read you said "so in examining those transactions
  

22   between" you inserted the word "California dairy farmers" which
  

23   I think is correct, but I just wanted to make sure you intended
  

24   to insert the word "California" there.
  

25       DR. SCHIEK:  I did.
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 1       JUDGE CLIFTON:  Ms. Frisius, do you see where that is?  All
  

 2   right.  We're six lines up from the bottom on page 6, and we're
  

 3   going to insert the word "California" prior to the word "dairy
  

 4   farmers".  And so, Dr. Schiek, just read that sentence again,
  

 5   please.
  

 6       DR. SCHIEK:  So in examining these transactions between
  

 7   California dairy farmers and out-of-state pool distributing
  

 8   plants, we conclude that such plants and the dairy farmers who
  

 9   supply them, must be subject to the traditional FMMO blend
  

10   price program, just like out-of-state dairy farmers whose milk
  

11   is pooled under the order.
  

12       MR. CARMAN:  Your Honor, you were on page 8 not page 6?
  

13       JUDGE CLIFTON:  We were on page 8.  Did I say 6?  I'm so
  

14   sorry, thank you, that helps a lot.  No wonder she couldn't
  

15   find it.  Sorry, Ms. Frisius.
  

16       MR. ENGLISH:  I have nothing else on page 8, and my next
  

17   are on both on page 10.
  

18       JUDGE CLIFTON:  I agree.
  

19       MR. ENGLISH:  And he actually said at the time that it
  

20   should read this way, so on page 10, in the full, the only full
  

21   paragraph on the page, the fourth line he said "Exhibit 1" he
  

22   inserted the word "1" and said the word "1" should be or the
  

23   number 1 should be inserted.
  

24       JUDGE CLIFTON:  Do you agree, Dr. Schiek?
  

25       DR. SCHIEK:  I do.
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 1       JUDGE CLIFTON:  All right.  So, Ms. Frisius, fourth line
  

 2   down, where the word capital E "Exhibit" begins the line, we'll
  

 3   add a number, Arabic "1" to refer to Exhibit 1.
  

 4       MR. ENGLISH:  And then the same paragraph, your Honor, four
  

 5   lines up from the bottom, I think he even said "I want to
  

 6   insert the word who", so "payment provisions of the Act are
  

 7   satisfied because the producers who are electing to be paid
  

 8   differently."
  

 9       JUDGE CLIFTON:  Ms. Frisius sees it.  Yes.  We'll make that
  

10   correction.  And then just read that line, if you would,
  

11   Dr. Schiek, starting with "payment provisions of the Act".
  

12       DR. SCHIEK:  Payment provisions of the Act are satisfied
  

13   because it is the producers who are electing to be paid
  

14   differently.
  

15       JUDGE CLIFTON:  Good.
  

16       MR. ENGLISH:  So then on page 11, the second paragraph or
  

17   the first full paragraph after the carry over paragraph, I
  

18   think you corrected something and then you also read something
  

19   correctly differently from what's in the text, and it is, they
  

20   are both in the last three lines.  So the third line up from
  

21   that you said "which would be any California producer whose
  

22   milk as opposed to a farm being received at a California plant"
  

23   I don't want to picture the whole farm being received, that, so
  

24   the word "milk" should replace the word "farm", your Honor.
  

25       JUDGE CLIFTON:  Yes, and Ms. Frisius has it.  Done.
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 1       MR. ENGLISH:  The next line down I think he read more
  

 2   grammatically correctly, "producers are in unless they choose
  

 3   irrevocably to opt out" so he moved the word "to" from before
  

 4   "irrevocably" to after the word "irrevocably".
  

 5       JUDGE CLIFTON:  All right.  So we just strike the word "to"
  

 6   where it is and write it again just before the quotes and
  

 7   that's so as not to split an infinitive.  This is getting
  

 8   really good.  Dr. Schiek, would you begin to read from the
  

 9   worded words "which would" and just read from there to the end
  

10   of this paragraph
  

11       DR. SCHIEK:  Okay.  Which would be any California producer
  

12   whose milk is received at a California plant.  So producers are
  

13   in unless they choose irrevocably to opt out in writing before
  

14   the first day of the month.
  

15       JUDGE CLIFTON:  Good.
  

16       MR. ENGLISH:  All right.  We can decide where the
  

17   infinitive got split another day.  I have nothing else on
  

18   Page 11, your Honor, and I have nothing on page 12, but I have
  

19   some things on page 13.
  

20       JUDGE CLIFTON:  All right.  You may proceed.
  

21       MR. ENGLISH:  So on page 13, in the first full paragraph
  

22   again, after the carry over paragraph in the fourth line down
  

23   in the parenthetical, it reads, "right now, in light of Oregon
  

24   history" and I believe he inserted the word "the" "in light of
  

25   the Oregon history."
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 1       JUDGE CLIFTON:  Is that how you want it, Dr. Schiek?
  

 2       DR. SCHIEK:  That -- yeah, I think adding a "the" in there
  

 3   is helpful.
  

 4       JUDGE CLIFTON:  All right.  Do you see where he is,
  

 5   Ms. Frisius?  Good.  That's done.  (In light of the Oregon
  

 6   history.)
  

 7       MR. ENGLISH:  The next paragraph down he noted these
  

 8   corrections at the time, instead of saying "CDFA Exhibit 61" he
  

 9   said CDFA, "Exhibit 61 by CDFA, Table AB."
  

10       JUDGE CLIFTON:  Yes, Ms. Frisius has it.  So just read that
  

11   first part of that sentence for us, Dr. Schiek.
  

12       DR. SCHIEK:  Exhibit 61, by CDFA, Table AB, shows.
  

13       JUDGE CLIFTON:  Good.
  

14       MR. ENGLISH:  And then similarly two lines down from that,
  

15   the clause the carries over that says "then 35 percent of the
  

16   total production" he inserted the word "quota" after
  

17   "production" so "35 percent of the total production quota".
  

18       JUDGE CLIFTON:  And Dr. Schiek, is that how you want it?
  

19       DR. SCHIEK:  Yes.
  

20       JUDGE CLIFTON:  So we insert after production "quota" and
  

21   then put the period.  And Ms. Frisius has it.  Would you just
  

22   read that sentence that begins on the line above with the word
  

23   farmers?
  

24       DR. SCHIEK:  Farmers with more than 50 percent of the
  

25   solids production hold less than 35 percent of the total
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 1   production quota.
  

 2       JUDGE CLIFTON:  All right.
  

 3       MR. ENGLISH:  Your Honor, I have nothing else on page 13,
  

 4   and the next one I have is on page 16.  So I have nothing on 14
  

 5   and 15.
  

 6       JUDGE CLIFTON:  I have a tiny one on 15.  Dr. Schiek, the
  

 7   first full paragraph, in the fourth line down, you have a Roman
  

 8   numeral I for Class and I think you meant that to be Arabic.
  

 9       DR. SCHIEK:  That should be Arabic, that's correct.
  

10       JUDGE CLIFTON:  All right.  So we'll just strike the Roman
  

11   numeral I and make an Arabic 1 so that any reference to Class 1
  

12   in this paragraph has the Arabic 1.  Ms. Frisius has it.
  

13       MR. ENGLISH:  So the next one I have, your Honor, is on
  

14   page 16, and it's the, again, what I keep calling the first
  

15   full paragraph, but the paragraph after the carry over, and it
  

16   is the sentence that starts "so is it just producer prices by
  

17   quota" and in the next clause he said it should correctly read
  

18   "quota holders Class 1 SNF volumes" so inserting Class 1,
  

19   Arabic 1, in between "holders" and "SNF".  Is that correct,
  

20   Dr. Schiek?
  

21       DR. SCHIEK:  As I look at that, I really think that should
  

22   be Roman numeral, because we are really talking about
  

23   Federal Order now.
  

24       MR. ENGLISH:  But, all right.  So I got the wrong 1 between
  

25   the Arabic and the Roman, but I'm right you want to insert the
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 1   words "Class I".
  

 2       DR. SCHIEK:  Class I, yeah, after "quota holders" and
  

 3   before "SNF volume".
  

 4       MR. ENGLISH:  Okay.  But it is Class I then because you are
  

 5   looking at Federal Order, okay.  Sorry to confuse you.
  

 6       JUDGE CLIFTON:  So all we're adding then, Dr. Schiek, is,
  

 7   two things, Class and I?
  

 8       DR. SCHIEK:  Correct.
  

 9       JUDGE CLIFTON:  And it goes just after "quota holders".
  

10   All right.  Ms. Frisius has it.
  

11       MR. ENGLISH:  And then I have nothing else on 16, nothing
  

12   on 17, 18, I have only one on 19.
  

13       JUDGE CLIFTON:  But I have something else on 16.  On the
  

14   last paragraph, which is not a full paragraph, I don't see
  

15   anything at all in that paragraph.  I think I must have used it
  

16   to mark my place when Mr. Beshore objected.  Okay.
  

17       MR. ENGLISH:  So I have nothing on 17 or 18, your Honor.
  

18   And the next thing I have is on 19, when he changed reconciling
  

19   to recognizing.
  

20       JUDGE CLIFTON:  A couple of things on 18.  I got lost in
  

21   the grammar in the first paragraph.  I, particularly the
  

22   sentence that begins with "thus".
  

23       DR. SCHIEK:  Is this on 18 or 19?
  

24       JUDGE CLIFTON:  Page 18.
  

25       DR. SCHIEK:  Okay.
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 1       JUDGE CLIFTON:  First full paragraph.  If you could just,
  

 2   to yourself, read it, Dr. Schiek, and tell me if you can do
  

 3   anything to improve the grammar so that it flows better.
  

 4       DR. SCHIEK:  I think the word "of", "thus the total
  

 5   economic value" should be "is" "nearly 1.2 billion, which
  

 6   creates for all quota owners an annual income stream of" what
  

 7   it is, 139,329,000.
  

 8       JUDGE CLIFTON:  Great.  We just needed a verb.  All right.
  

 9   Ms. Frisius, do you see where that is?  All right.  We're
  

10   striking the word "of" and we're putting in "is", and that is
  

11   in the sixth line down from the top, on page 18.  So just read
  

12   me that sentence, Dr. Schiek, beginning with thus.
  

13       DR. SCHIEK:  Thus, the total economic value is nearly 1.2
  

14   billion, which creates --
  

15       JUDGE CLIFTON:  Billion what?
  

16       DR. SCHIEK:  Excuse me, $1.2 billion which creates for all
  

17   owners --
  

18       JUDGE CLIFTON:  Start again.
  

19       DR. SCHIEK:  Okay.  Thus, the total economic value is
  

20   nearly $1.2 billion which creates for all quota owners an
  

21   annual income stream of $139,329,759.23, Exhibit 54 page 16.
  

22       JUDGE CLIFTON:  Good.  Thank you.  And then the only other
  

23   thing that I heard you add as you read it is in the next
  

24   paragraph, the fourth line up from the bottom, you read the
  

25   word "quota" before "investment value".  And do you want us to
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 1   put it in the exhibit?
  

 2       DR. SCHIEK:  Okay.  Where -- which paragraph am I?
  

 3       JUDGE CLIFTON:  So you are in the second paragraph on
  

 4   Page 18, fourth line up from the bottom, you read the word
  

 5   "quota" before the phrase "investment value".  Now, maybe you
  

 6   don't need it because the first part of your sentence says "for
  

 7   quota in the aggregate" so we don't really need it, do we?
  

 8       DR. SCHIEK:  I agree, we don't need it.
  

 9       JUDGE CLIFTON:  We don't need it.  Okay, good.  So nothing
  

10   else on that page.  Mr. English?
  

11       MR. ENGLISH:  So I have one last one, which is on page 19
  

12   and he effectively already made the correction, it is in the
  

13   bottom paragraph, second line, next to the last word before
  

14   quota, the exhibit says "reconciling" and he said it should be
  

15   "recognizing".
  

16       JUDGE CLIFTON:  Ms. Frisius, do you see that?
  

17       MS. FRISIUS:  Uh-huh.
  

18       JUDGE CLIFTON:  Good.  Done.
  

19       MR. ENGLISH:  And unless you have anything else, your
  

20   Honor, that's all the changes or corrections I had.
  

21   Dr. Schiek's raising his hand.
  

22       JUDGE CLIFTON:  Dr. Schiek?
  

23       MR. ENGLISH:  It is a new one, you have the witness wanting
  

24   to say something.
  

25       DR. SCHIEK:  Yeah, in the proposed language on 17, very
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 1   last line of that it says Section 1051.17, I believe should be
  

 2   .11, 1051.11.
  

 3       JUDGE CLIFTON:  Do you want to check that out, Mr. English?
  

 4       DR. SCHIEK:  I think when I was writing it I may have been
  

 5   looking at someone else's proposal.
  

 6       MR. ENGLISH:  Well, 17 is reserved, so therefore, I don't
  

 7   think we want to refer to it.  11 is the definition of
  

 8   California quota program and producer quota, so I think 11 is
  

 9   correct, your Honor.
  

10       JUDGE CLIFTON:  All right.  So Ms. Frisius, we're on
  

11   Page 17 at the end of the proposed language and we're striking
  

12   the .17 and making it be .11.  Done.
  

13       JUDGE CLIFTON:  Good catch.  The only other thing I would
  

14   like to do, just for the benefit of those using the exhibit, on
  

15   page 19, in the middle of the page there's a paragraph that
  

16   includes an illustration of this is shown on an annuity
  

17   calculation.  And you told us where to find it, Dr. Schiek, and
  

18   I would like for us to write it in on this exhibit on page 19.
  

19   You told us it was Exhibit H, so I want to make sure that's it.
  

20       MR. ENGLISH:  It is, your Honor.
  

21       JUDGE CLIFTON:  All right.  Then I would like us to insert
  

22   there after the word "attached", we'll just insert "Exhibit H
  

23   of Exhibit 146".  Done.  All right.  Thank you, Mr. English.
  

24       MR. ENGLISH:  All right.  Your Honor, I do have some
  

25   additional direct.  I note we have been going, we took an early
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 1   first break, so I think we have been going for an hour and 45
  

 2   minutes now, so depending on people's likes and dislikes, I
  

 3   wonder whether, and especially the witness, but everybody else,
  

 4   whether it makes sense to take our lunch now then I can finish
  

 5   the direct after lunch.  And that also gives people a chance to
  

 6   look at the testimony and come up with cross-examine and maybe
  

 7   there will be a minute or two shorter, or maybe a minute or two
  

 8   longer.  But I do know we have been going an hour and 45
  

 9   minutes, at a it's been pretty intense I think for the court
  

10   reporter.  So at a minimum, I would say we take a 15-minute
  

11   break, then the only question is do we take the lunch break
  

12   instead?
  

13       JUDGE CLIFTON:  Okay.  I agree that we need a break.  I
  

14   want to know from first Mr. Beshore and then Ms. Hancock,
  

15   whether you would prefer, I'm going to ask for show of your two
  

16   hands, whether you would prefer lunch now or just 15 minutes.
  

17   If we take just 15 minutes then there will be more direct
  

18   before you go to lunch.  So Mr. Beshore and Ms. Hancock, the
  

19   first vote is you want 15 minutes, the second vote is you want
  

20   lunch.  Do you want 15 minutes?  Do you want lunch?  Okay.  Do
  

21   you want lunch?  Yes, they would prefer lunch.
  

22           Thank you, Mr. English, for letting the people who are
  

23   impacted the most choose.  So let's see, please be back and
  

24   ready to go at 1:40.  1:40.
  

25           (Whereupon, the lunch recess was taken.)
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 1         MONDAY, NOVEMBER 9, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 1:44.  Let's see,
  

 3   Dr. Schiek, he was here and he just disappeared.  Very good.
  

 4   Thank you, Dr. Schiek, for returning to the witness stand.
  

 5           Before you begin, Mr. English, and I know we're about
  

 6   to have cross-examination after you finish your direct, I had a
  

 7   thought during lunch that I would just like to share with you.
  

 8   When I was ruling on Mr. Beshore's objection, I mentioned the
  

 9   term disorderly marketing.  I think a threshold question, even
  

10   before the Department considers that issue when it determines
  

11   what's authorized under the Act, is whether it needs even to
  

12   find the condition of disorderly marketing or whether it needs
  

13   merely to find that something will promote orderly marketing in
  

14   California and/or elsewhere.  I don't know.  I don't know what
  

15   the answer is.  There are so many very important questions
  

16   about what the Act authorizes that are going to have to be
  

17   dealt with and that's just the beginning of it all.
  

18           All right.  Mr. English?
  

19       MR. ENGLISH:  Thank you, your Honor.
  

20   BY MR. ENGLISH:
  

21      Q.  So as we begin your additional direct, Dr. Schiek, I
  

22   think we have already discussed in Exhibit 146, A through F,
  

23   but we haven't spent anytime yet on Exhibits G and H.  So could
  

24   you again tell us what Exhibit G is?
  

25      A.  So Exhibit G is a copy of a journal article that
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 1   appeared in the Journal of Agribusiness, Fall 2014 issue,
  

 2   entitled "The Agricultural Act of 2014, and Prospects for the
  

 3   California Milk Pool Quota Market.  And that was written by
  

 4   Daniel Sumner and Jisang Yu.
  

 5      Q.  Had you read that before this proceeding?
  

 6      A.  I had.  I actually was asked to review it before it was
  

 7   put in for publication.
  

 8      Q.  What does that mean exactly?
  

 9      A.  I was contacted by the editor of that, of this
  

10   particular issue of the Journal of Agribusiness and he asked me
  

11   to submit a review of the article.
  

12      Q.  And did you do so?
  

13      A.  I did.
  

14      Q.  And then turning to Exhibit H, which is the annuity
  

15   calculator.  Could you walk us through, I mean, I know you
  

16   talked about it in the testimony, but could you walk us through
  

17   how this works, if it is somebody could duplicate it or make
  

18   changes if they wanted to and run it.  So this starts on
  

19   Page 43 of the exhibit, so could you walk us through it?
  

20      A.  Sure.  Just off, this is Exhibit H, and in Exhibit 146,
  

21   just to say at the outset there are a lot of different
  

22   financial web sites out there, I think CNN has one, Yahoo has
  

23   one, bankrate.com is the one that this one refers to.  And in
  

24   all those, there's certain financial calculators, you can have
  

25   a calculator that determines your, what your 401k might grow to
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 1   good given enough time and enough money, and there's others
  

 2   that calculate savings rates to achieve some sort of savings
  

 3   goal, and they are usually categorized in different ways.  Like
  

 4   there is a car finance payment applicator, there's a home
  

 5   mortgage calculator, there's any number of things.  Under the
  

 6   category at the bankrate.com, you would click on, if you look
  

 7   on Exhibit H, and you look at near the top there's three or
  

 8   four words there, home, rates, calculators, and mobile.  If you
  

 9   click on the calculators button, it gives you a whole bunch of
  

10   different financial calculators, and they are grouped by area.
  

11   So this one is in the investments area or investment area.  And
  

12   what you do, if you are interested in the length of the payback
  

13   period, which is kind of what we were looking at in this
  

14   example, we had this sort of starting principal value which was
  

15   based on the selling price of quota and the amount of quota out
  

16   there.  And then we -- we looked at the withdrawal amount as
  

17   being the monthly quota payment that's, you know, historically
  

18   been made or something very close, or an average payment, it
  

19   varies a little bit from month to month, but we looked at a
  

20   fixed number.  So we put that monthly quota payment in as the
  

21   withdrawal amount, where again, that's a monthly payment,
  

22   monthly amount that pays out on quota.  So the interval between
  

23   withdrawals is monthly.  The starting principal was that,
  

24   nearly $1.2 billion worth of quota, that was actually 1.163 and
  

25   change, billion dollars.
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 1          And then we used a nominal growth rate.  Because I
  

 2   think as I pointed out in the text, the testimony using a
  

 3   larger growth rate actually increases the value of the quota,
  

 4   and so the point here was to look at quota's currently worth
  

 5   and how long it would take to pay it back at this particular
  

 6   rate.  So you input those four items, the withdrawal amount,
  

 7   the interval between withdrawals, the starting principal, and
  

 8   the growth rate, and then you calculate and the answer came
  

 9   back, it's 101 months, which I think is 8 years and five
  

10   months, or 8.4 years on a decimal basis.  So that's -- that's
  

11   all that showed was just an example on how to sort of calculate
  

12   an annuity payout based on the value of quota.
  

13      Q.  And were you here for the testimony of Annie AcMoody
  

14   with regard to quota?
  

15      A.  I believe I was.
  

16      Q.  Yeah.  And so is this consistent with what she
  

17   testified about, about what annuity would be worth if you
  

18   bought the quota and what it would do, how long it would take
  

19   to pay it off, if you bought a pound of quota?
  

20      A.  To my recollection it was, yeah.
  

21      Q.  So you have discussed the Dairy Institute of
  

22   California's evolution on what it submitted and what its been
  

23   doing at the hearing.  Can you describe how these documents,
  

24   especially Exhibit 145, got created?
  

25      A.  Yes.  So Exhibit 145 I would describe as really an
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 1   attempt, at least the first part of the document was more of an
  

 2   attempt to describe how we thought about things as we were
  

 3   preparing it proposal for this proceeding.  And so it draws on
  

 4   the meetings, the group meetings that we had with members of
  

 5   our working group to think about how a Federal Order might work
  

 6   for California.  But, you know, as terms of putting this
  

 7   document together when we, especially when we, after we heard
  

 8   the USDA economic, preliminary economic analysis, we began to
  

 9   think, you know, our goal was not to see quota disappear
  

10   quickly with -- with little value to producers.  So we began to
  

11   think of alternatives, and met as a group the folks who have
  

12   been here pretty much at every hearing, we met as a group and
  

13   discussed how we might come up with an alternative way of
  

14   recognizing quota value from what we originally proposed.  And
  

15   so in kind of working through our thought process, the group,
  

16   members of the group gave me a lot of input, a lot of
  

17   suggestions, but the document was my final work product.  I had
  

18   to decide what I was going to put in and what I was not going
  

19   to put in.
  

20      Q.  So I want to turn for a few minutes and talk about
  

21   Oregon.  And I'm going to start with, obviously I want to know
  

22   where you came from on it in terms of our development of
  

23   Proposal 2.  So based upon your reading of what the Department
  

24   did back in 1969, so how USDA get to the conclusions it
  

25   ultimately reached with respect to that Order?
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 1      A.  Yeah.
  

 2       JUDGE CLIFTON:  Yes, let me hear the objection, Mr. Vlahos.
  

 3   You are wondering how Dr. Schiek is going to know how USDA made
  

 4   its determinations, but I'll hear it from you.
  

 5       MR. VLAHOS:  You correctly guessed.  John Vlahos, by the
  

 6   way.  I'm going to object on the grounds speculation because it
  

 7   calls for the witness to speculate what was the in mind of USDA
  

 8   when they made this decision.
  

 9       JUDGE CLIFTON:  I note your objection.  There may be some
  

10   objective observations that Dr. Schiek can make from history,
  

11   but I think, Mr. English, you at least need to reword your
  

12   question.
  

13       MR. ENGLISH:  Sure.
  

14   BY MR. ENGLISH:
  

15      Q.  Did you, in preparation for Proposal 2, and ultimately
  

16   for this testimony, did you study the decision on proposed
  

17   marketing agreement and order that you have cited in your
  

18   testimony for Oregon?
  

19      A.  I did.
  

20      Q.  Okay.  And further, in light of what was proposed
  

21   Proposal 2, in light of that reading of actually what the
  

22   Secretary said, what did you take from it?
  

23      A.  Sure.
  

24       MR. VLAHOS:  Your Honor, John Vlahos again, I'm going to
  

25   object to the question.  It's just a rewording and it suffers
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 1   from the same infirmity.  He's asking, he's reading it, what he
  

 2   drew from it, and that's speculating.  If he's going to say
  

 3   what the USDA thought about it, I still think it is
  

 4   objectionable.
  

 5       JUDGE CLIFTON:  Your objection is noted but overruled.  The
  

 6   difference here is now he's focusing on what he reads in the
  

 7   decision which is published, and we can all try to say what we
  

 8   take from that.  I know we have had objections in the past that
  

 9   only the Secretary should tell us what the Secretary said.  But
  

10   here, I'll hear what the witness believes.
  

11           Well -- welcome.  Let me interrupt.  We have a new
  

12   arrival.  Would you identify yourself for the record?
  

13       MR. RICHMOND:  Thank you, your Honor, very much.
  

14   William Richmond, R-I-C-H-M-O-N-D, with USDA AMS Dairy
  

15   Programs.  Please forgive my tardiness.  Good to be here.
  

16       JUDGE CLIFTON:  Oh, you are not tardy, we're just so glad
  

17   to see you.  Ms. Becker, I don't think I took your appearance
  

18   this morning either, so I should do that now.
  

19       MS. BECKER:  Lauren Becker, Attorney for USDA.
  

20       JUDGE CLIFTON:  Thank you.  All right.  And I just, because
  

21   I'm doing this, I just want to note that shortly after each
  

22   participant identified himself, Elvin Hollon arrived and has
  

23   been participating throughout.
  

24       MR. ENGLISH:  Without dark glasses.
  

25       JUDGE CLIFTON:  All right.  So I interrupted.  So I
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 1   overruled the objection, and you may answer, Dr. Schiek, as
  

 2   based on what the Secretary said, what was your take on it?
  

 3   You may answer.
  

 4       DR. SCHIEK:  Okay.  Thank you.  So as I looked at the
  

 5   decision and how the Secretary responded, it seemed there were
  

 6   some areas of note that the Secretary made.  One was that the
  

 7   importance of uniform prices to all producers was something
  

 8   that was referenced by the Secretary, and the importance of
  

 9   that, and equitably attributing uniform prices to producers in
  

10   the market.
  

11           He also talked about the issue of treating producers
  

12   differently depending on where they shipped milk to, whether
  

13   they were Oregon plants, whether they were located, whether the
  

14   producers were inside Oregon or outside Oregon.  And but they
  

15   also noted that, you know, a quota program the way Oregon had
  

16   run it, was was not -- not something that they felt was
  

17   authorized by the Act.  So instead, they noted that the Act
  

18   permitted or would permit producers to voluntarily, if they
  

19   desired to do so, assign their share of the uniform price to
  

20   the State of Oregon for redistribution on the basis of the base
  

21   plan that was in effect in Oregon.  So --
  

22   BY MR. ENGLISH:
  

23      Q.  SO tying that together then with page 10, would that be
  

24   ultimately, how does that connect rather than, how does that
  

25   connect ultimately to your statement in the middle of page 10,
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 1   which is that the traditional blend value applicable to those
  

 2   producers who elect to be paid on a quota/nonquota basis will
  

 3   be transferred to California Department of Food and Agriculture
  

 4   for reblending and distribution to producers?
  

 5      A.  Yes.  So I think the argument here is that in light of
  

 6   what USDA's decision was from that rule making procedure, this
  

 7   seemed to be a way of dealing with quota that was modeled after
  

 8   that same procedure, and that was, in the words of the
  

 9   Secretary, the Act did not prohibit the Secretary from doing
  

10   this, from just having producers elect to assign their uniform
  

11   price receipts to the state for redistribution on the basis of
  

12   quota value.
  

13      Q.  Did the group consider whether we could forego that
  

14   particular route and allow or make it such that the
  

15   Market Administrator could stand in the shoes of CDFA there,
  

16   and therefore, we simplify the process by having the Market
  

17   Administrator make that distribution?
  

18      A.  Yeah, I think, Mr. English, as a practical matter, in
  

19   some ways it would be easier if the Market Administrator could
  

20   handle all the money.  And again, I think we were erring on the
  

21   side of looking at how in this decision in 1969, how the
  

22   Secretary handled the issue of the Oregon base plan and that
  

23   they felt they had the, the Act permitted them to handle it
  

24   that way, so we put our proposal together on those same lines.
  

25   But, you know, it might be that handling it within the, having
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 1   the Market Administrator handle it within, totally within his
  

 2   authority, would be -- would be certainly an easier way to do
  

 3   it.
  

 4      Q.  And it could be a mechanism by which Congress meant
  

 5   when it said reblend and redistribute proceeds to recognize
  

 6   quota value?
  

 7      A.  Yeah, it could mean that.  Yes.
  

 8      Q.  All right.  At this time, your Honor, I move admission
  

 9   of Exhibits 145 and 146?
  

10       JUDGE CLIFTON:  Didn't I do that already?
  

11       MR. ENGLISH:  No, we went through all the corrections, but
  

12   we have not yet gone to the point of moving for admission.
  

13       JUDGE CLIFTON:  Mr. Beshore?
  

14       MR. BESHORE:  I have a conditional objection to the
  

15   admission of Exhibit 145 and the testimony accompanying it.  It
  

16   is, and that is this.  Early in this proceeding, it seems like
  

17   ages ago, our witnesses were interrupted repeatedly with the
  

18   objection on behalf, from Mr. English and the Dairy Institute
  

19   of California, that witnesses could not testify to what the
  

20   legislation means, and what the Secretary means when he's
  

21   saying this, that, or the other.  We didn't think that was an
  

22   appropriate objection, your Honor allowed the testimony.
  

23           My conditional objection is this.  If, in the decision
  

24   making process, the Administrator, or ultimately the Secretary,
  

25   were to grant that objection any weight, that I would move that
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 1   Dr. Schiek's exhibit not be admitted and that his testimony,
  

 2   which is replete, in fact, the only basic function of it is to
  

 3   argue what the legislation means, that it be stricken.
  

 4       JUDGE CLIFTON:  Thank you.  Your objection is noted.  I
  

 5   reassert -- oh, Mr. English, did you wish to be heard?
  

 6       MR. ENGLISH:  I do.  Obviously, I can understand where
  

 7   Mr. Beshore's coming from.  I would note what I think is a
  

 8   distinction.  And the distinction is, we didn't talk about, we
  

 9   talked about how the group evolved to a position.  And the
  

10   testimony is about how we got somewhere.  We're obviously going
  

11   to have to argue the law.  Whether or not Mr. Schiek's
  

12   statements about what the group thought were the law, the point
  

13   of the testimony is to describe for the Secretary how we got
  

14   from point A to point B.  And in addition, how we developed or
  

15   why we developed a couple of alternatives.  That is different
  

16   in scale than saying this is what the statute means.  Because
  

17   it's all about how we got to where it.  That's the testimony
  

18   and that's why it should be admissible, regardless of the legal
  

19   statements.  It is different.
  

20           But I accept, you know, if I understand the point.  If
  

21   there's legal statements in there and the Secretary should do
  

22   it, and frankly, the Secretary is going to have to make his own
  

23   decision about what the law means.
  

24       JUDGE CLIFTON:  Mr. Vlahos?
  

25       MR. VLAHOS:  John Vlahos.  I don't think the distinction
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 1   made by Mr. English is correct.  Although in some instances Dr.
  

 2   Schiek has testified how they got from A to B, thereafter, in
  

 3   discussing why Proposal 2 is proper and why Proposal 1 is not,
  

 4   there's the same kind of legislative interpretation that's
  

 5   used, and it is not used solely for the purpose of how they got
  

 6   the thought process of how they got from A to B.  If you
  

 7   carefully examine the entirety of this document, it is replete
  

 8   with testimony that is based on interpretation of statute.
  

 9       JUDGE CLIFTON:  I agree with you, Mr. Vlahos, there would
  

10   be no help from Exhibit 145 if it were completely
  

11   dis-associated with binding regulations or interpretations of
  

12   what's applicable under the statute.  I repeat my appreciation
  

13   of the objections, I think they are wonderful caution signs.
  

14   And I repeat my determination that this is not a court
  

15   proceeding, and I welcome ideas, even those ideas that seek to
  

16   determine what the law requires.  Ultimately, it is the
  

17   Secretary that must make that ultimate determination, but I do
  

18   not think lay witnesses or expert witnesses, or attorneys,
  

19   should be barred from giving it a try.  And that's what we have
  

20   got going on here.  Mr. English?
  

21       MR. ENGLISH:  I have, I'm just waiting to see whether
  

22   there's questions before objection, and whether there's other
  

23   objections other than Mr. Beshore's conditional objection.
  

24       JUDGE CLIFTON:  Does anyone wish to ask additional
  

25   questions of Dr. Schiek regarding Exhibit 145 or 146 before
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 1   determining whether you have any objections to their being
  

 2   admitted?  No one.  Is there any objection of the admission
  

 3   into evidence, other than those already stated, of Exhibit 145?
  

 4   There are no additional objections.  Exhibit 145 is admitted
  

 5   into evidence over objections.
  

 6           (Thereafter, Exhibit 145 was
  

 7            received into evidence.)
  

 8       JUDGE CLIFTON:  Is there any objection to the admission
  

 9   into evidence, other than that already stated, of Exhibit 146?
  

10   There are none.  Exhibit 146, even though it wasn't
  

11   specifically targeted, it is, in fact, incorporated into
  

12   Exhibit 145, so I also consider it being admitted over
  

13   objections.  Exhibit 146 is admitted over objections.
  

14           (Thereafter, Exhibit 146, was
  

15           received into evidence.)
  

16       MR. ENGLISH:  Thank you, your Honor.  The witness is
  

17   available for further examination.
  

18       JUDGE CLIFTON:  Thank you.  Who would like to go first?
  

19   Mr. Vlahos.
  

20                        CROSS-EXAMINATION
  

21   BY MR. VLAHOS:
  

22      Q.  First, your Honor, I would like to, on the record,
  

23   thank Mr. English for his courtesy in keeping me notified as to
  

24   when Dr. Schiek would be testifying as to quota because I'm
  

25   obviously quite interested in the subject.  And I thank
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 1   Mr. English for that professional courtesy.
  

 2           The second, I would like to make a little preliminary
  

 3   thing, your Honor, in that this proceeding, in fact, this
  

 4   examination is in the sense a grand de ja vu, because I got
  

 5   involved with the dairy, legal side the dairy industry on
  

 6   account of pooling and quota in defending it.
  

 7           In the Spring of 1969, I walked into the office one day
  

 8   as a young partner, and a senior partner said to me, "How would
  

 9   you like to defend a suit that attacks the Constitutionality of
  

10   the Gonsalves Milk Pooling Act?"  I said, "Sure, what is it?"
  

11   His response was not reassuring.  He said, "Damned if I know."
  

12           And now I find myself, 46 years later, in exactly the
  

13   same position and who would have thunk it.
  

14           Anyway, good afternoon, Dr. Schiek.
  

15      A.  Good afternoon, Mr. Vlahos.
  

16      Q.  Dr. Schiek, when you are testifying here today, you are
  

17   testifying on behalf of the Dairy Institute, are you not?
  

18      A.  I am.
  

19      Q.  And the opinions that you are giving are not just your
  

20   own, but those of the Dairy Institute?
  

21      A.  They are.
  

22      Q.  Okay.  Just some preliminary thing, a couple of
  

23   preliminary things.  In the past, has it not been the position
  

24   of the Dairy Institute that quota is essentially a producer
  

25   issue and it's something it's about redistribution of producer
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 1   funds that are not of concern to the Dairy Institute?  Would
  

 2   that be a fair statement?
  

 3      A.  Yeah, I think within the context of the state program,
  

 4   we have viewed the quota as a producer program.  I think the
  

 5   only time we have, times we have had objections has been when
  

 6   it's impacted additional revenue generation by increasing
  

 7   regulated minimum prices.
  

 8      Q.  But in terms of the quota program itself, can you cite
  

 9   any times the Dairy Institute actually took a position against
  

10   the quota system?
  

11      A.  I'm not aware of any.
  

12      Q.  Okay.  And you have been with the Dairy Institute how
  

13   long?
  

14      A.  Since 1997.
  

15      Q.  Okay.  And when you got to the job in 1997, no doubt
  

16   you ascertained other prior positions had taken opposition to
  

17   the California dairy quota program?
  

18      A.  Yeah, when I first got to the Dairy Institute, I think
  

19   we had come from a point where there had been a quota reform
  

20   bill, I think 1993, it became effective in 1994, that
  

21   established the $1.70 or 19 and a half cent per pound solids
  

22   not fat, fixed differential.  And I remember there was concern
  

23   at that time because some of the Class 1 prices were increased,
  

24   and that was an issue that Dairy Institute was very concerned
  

25   about.  And I think the issue, the discussions at our meetings
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 1   on a policy basis was concern about the attempt to increase
  

 2   regulated minimum prices to basically keep the quota program
  

 3   going.
  

 4      Q.  And was there any formal position taken by the Dairy
  

 5   Institute at that time?
  

 6      A.  I think we had a formal position.
  

 7      Q.  You think or do you know?
  

 8      A.  We had a formal position that basically said that we
  

 9   would oppose price increases to accommodate quota.
  

10      Q.  Okay.  You indicated that, in your testimony at page 1,
  

11   that the Dairy Institute and its members did not set out nor
  

12   was it your goal, this is a Dairy Institute and it's members
  

13   goal, to destroy quota; is that correct?
  

14      A.  That's correct.
  

15      Q.  Did you, when you made that statement, recognize that
  

16   there were those who felt that by virtually the way Proposal 2
  

17   worked, that it would, in fact, destroy quota eventually?
  

18      A.  Yeah.  I believe that we understood, as I said in my
  

19   testimony, that given what happened with the Oregon program,
  

20   that quota would probably go away over time.  What we didn't
  

21   understand was the analysis that basically indicated it would
  

22   occur more quickly.  That was something we weren't aware of.
  

23      Q.  Well, we'll go into that more later when we talk about
  

24   it in later portions of your testimony.  The first part of your
  

25   testimony seems to be focused on various discussions and so
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 1   forth of how the producers and others wanted to deal with
  

 2   quota.  For example, you talk about the early 2000's, producer
  

 3   representative, this is on page 2, by the way -- and I'll try,
  

 4   if I forget to mention what page I'm talking about, would you
  

 5   remind me because I don't mean to not to let you know what it
  

 6   is?
  

 7      A.  Sure, I will do that.
  

 8      Q.  You state, it is in the first full paragraph, "that in
  

 9   the early 2000's, producer representatives from different
  

10   organizations met to consider changes, including the
  

11   possibility of terminating the program."
  

12          Nothing came of that, did it?
  

13      A.  No, nothing did come of it.
  

14      Q.  In 2005, you mentioned that the Milk Advisory Board
  

15   commissioned a study of California's dairy industry, focusing
  

16   on how the industry could be successful and so forth, and hired
  

17   a firm, McKinsey & Company, to study the industry; is that
  

18   correct?
  

19      A.  Correct.
  

20      Q.  And in terms of dealing with quota, nothing came of
  

21   that, right?
  

22      A.  That's correct.
  

23      Q.  You mentioned that one of the options put forward was
  

24   the idea of creating a debt obligation, and by the way, that's
  

25   on the top of page 3?
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 1      A.  Uh-huh.
  

 2      Q.  One of the options put forth was the idea of creating a
  

 3   debt obligation or bond that would be paid back from the pool.
  

 4   Nothing ever came of that?
  

 5      A.  That's correct.
  

 6      Q.  You mention that there was a, also on page 3, that "in
  

 7   2007, the Secretary of Food and Agriculture of California,
  

 8   Secretary Kawamura, established an advisory committee to study
  

 9   the situation of pooling and set forth various options to
  

10   explore if quota should continue, be modified, or retire."  And
  

11   nothing came of that, right?
  

12      A.  That's correct.
  

13      Q.  You mentioned that "the quota review committee," this
  

14   is on the top of page 4, "the quota review committee had an
  

15   executive summary and sort of voted on the issue."  What's
  

16   that, terminating quota?
  

17      A.  Yeah, they had three options to vote for, one was
  

18   leaving quota unchanged, another was to modify it in some way,
  

19   another was to retire it or terminate it, I guess you could
  

20   say.
  

21      Q.  And they didn't reach the super majority, but the
  

22   majority of that committee voted for quota to be unchanged; is
  

23   that correct?
  

24      A.  Correct.  There were six votes for unchanged and five
  

25   for retiring.
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 1      Q.  Okay.
  

 2       JUDGE CLIFTON:  Where are we?
  

 3       MR. VLAHOS:  Excuse me, your Honor, top of page 4.
  

 4       JUDGE CLIFTON:  All right.
  

 5       MR. VLAHOS:  I'm sorry if I didn't mention that before.
  

 6       JUDGE CLIFTON:  No, you did, 6 to 5, all right.  Thank you.
  

 7       MR. VLAHOS:  Sorry.
  

 8   BY MR. VLAHOS:
  

 9      Q.  The -- it said, the committee, you, on the second
  

10   paragraph, excuse me, of page on page 4, you indicate that
  

11   "this committee tried to work out a number of options, but they
  

12   all considered them unworkable."  Is that correct?
  

13      A.  Correct.
  

14      Q.  Turn your attention to the top of page 6.  First off,
  

15   the first paragraph, the second sentence says, "historically,
  

16   out-of-state farmers' milk was credited at the plant blend and
  

17   under the California State Order (CSO)."
  

18          What evidence do you have that out-of-state farmers'
  

19   milk was actually credited at the plant blend?
  

20      A.  Well, I think we had the testimony of Mr. Lightenberg
  

21   here at the hearing in terms of how he was paid.  If I remember
  

22   his testimony, he talked about receiving the plant blend.
  

23      Q.  Other than his testimony, anything else?
  

24      A.  In discussions with CDFA, my understanding from those
  

25   discussions was that there was a credit, it was essentially a
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 1   pass-through, a credit at the plant blend, and then a debit
  

 2   back so that there was, there was no money owed to the pool.
  

 3   But in terms of the actual pay prices, other than my
  

 4   understanding from talking to members, plant blend is my
  

 5   understanding what was being paid.
  

 6      Q.  It is your understanding.  But other than what you have
  

 7   testified to, you have no actual basis, evidentiary basis?
  

 8      A.  Correct.  I have no payment receipts or anything.
  

 9      Q.  Thank you.  Going through the process from which your
  

10   group, I'll just use that term, your group, if you don't mind,
  

11   reached its conclusions on how they were going to treat the
  

12   issues in Proposal Number 2, you talked about your group's, I
  

13   think it is the group's first thought that's on the top of
  

14   Page 7.  Do you recall that; is that correct?
  

15       JUDGE CLIFTON:  I've forgotten the first part of your
  

16   question, could you ask it again?
  

17       MR. VLAHOS:  Excuse me, your Honor, I interrupted you and I
  

18   didn't mean to, excuse me.  Do you want me to proceed?
  

19       JUDGE CLIFTON:  Yes.  Would you ask your question again?
  

20       MR. VLAHOS:  Certainly.
  

21   BY MR. VLAHOS:
  

22      Q.  I just want to refer you to the top of page 7 where it
  

23   says, "given our view that out-of-state producers must be paid
  

24   the traditional blend, our first thought was that we would have
  

25   two pools or pool calculation, one would pay the full order
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 1   price to out-of-state producers first, the remaining funds
  

 2   would be apportioned to all California producers in the pool on
  

 3   the basis of quota and non-quota prices that would be
  

 4   calculated after payments to out-of-state producers had been
  

 5   made."
  

 6       JUDGE CLIFTON:  You read it a little different from what
  

 7   Dr. Schiek wrote.  The beginning of that, "one would pay the
  

 8   full order blend price" and you left out the word "blend" I
  

 9   think.
  

10       MR. VLAHOS:  Excuse me, consider it inserted, I meant to
  

11   insert it.
  

12       JUDGE CLIFTON:  Okay.  You may proceed, Mr. Vlahos.
  

13   BY MR. VLAHOS:
  

14      Q.  Yes.  You indicated that under that proposal, the next
  

15   phrase that "no option for them to receive a traditional order
  

16   blend," was that first thought rejected?
  

17      A.  Yes, as we began thinking about the implications of
  

18   that.
  

19      Q.  And were the implications based on two different
  

20   things, one was the out-of-state milk coming into California,
  

21   and the other dealt with the Arizona, issue of the plant in
  

22   Arizona?
  

23      A.  I think the out-of-state milk coming in, Mr. Vlahos,
  

24   was part of what got us to the first thought.
  

25      Q.  Okay.
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 1      A.  And then the second thought was when we began thinking
  

 2   about these interactions with out-of-state plant, Arizona
  

 3   plant.
  

 4      Q.  Okay.  Your first thought would have taken care of the
  

 5   out-of-state milk coming in; is that correct?
  

 6      A.  Our first thought would have, would have dealt with the
  

 7   issue of paying out-of-state milk producers a traditional
  

 8   Federal Order blend price.
  

 9      Q.  And if there had not been that issue about the Arizona
  

10   plants, would that have been a sufficient way to deal with
  

11   out-of-state milk?
  

12      A.  If you are just looking at out-of-state milk, the
  

13   out-of-state milk question, yes.  I think that would be
  

14   appropriate.  I think we -- we had concerns about uniform,
  

15   payment of uniform prices to producers as an overarching
  

16   concern as well.
  

17      Q.  That overarching concern is based upon your
  

18   interpretation of what the Federal Farm Bill language means; is
  

19   that correct?
  

20      A.  More based on our thinking of what the Agricultural
  

21   Marketing Agreement Act requires.
  

22      Q.  But that's based, the reason that you are focusing on
  

23   the agricultural, on the Act, is that you interpret the Farm
  

24   Bill provision as quote, "not amending the Act" and therefore,
  

25   all these provisions of the Act concerning uniform prices are
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 1   still applicable?
  

 2      A.  It's true, yes, that our thinking was that the Act was
  

 3   not amended in the process of the --
  

 4      Q.  And would your legal interpretation --
  

 5       JUDGE CLIFTON:  I'm sorry, were you finished?  That the Act
  

 6   was not amended in the process of what?
  

 7       DR. SCHIEK:  Of the Farm Bill.
  

 8       JUDGE CLIFTON:  Okay.
  

 9   BY MR. VLAHOS:
  

10      Q.  Then I asked you, if your interpretation of what the
  

11   Farm Bill allows or permits is wrong, your concern about your
  

12   first thought would also be wrong.
  

13      A.  I'm not sure about that question.  I think -- I think
  

14   the concerns about out-of-state producers being able to
  

15   participate in the quota program would still stand or their
  

16   lack of being able to participate.  So I'm not sure I can agree
  

17   with you on that second piece.
  

18      Q.  Perhaps I didn't make myself clear.  I'm just saying,
  

19   suppose, suppose you were wrong about what the Act required.
  

20   Let me back up.  Maybe I can make this clear.  I think what you
  

21   said that your original proposal is if essentially you had sort
  

22   of like a two pool system?
  

23      A.  Uh-huh.
  

24      Q.  Where the out-of-state producers would be paid before
  

25   you deducted out the quota premiums and then the California
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 1   producers be paid a blend after deduction of those premiums, is
  

 2   that sort of the idea of the first proposal?
  

 3      A.  If, I believe if I understand you, Mr. Vlahos, I think
  

 4   you are correct in that the out-of-state, the blend price would
  

 5   be calculated before any quota premiums were withdrawn.
  

 6      Q.  Okay.  And you said even if, even if that were
  

 7   permitted, there would still be a problem because there would
  

 8   be the issue of non-uniform prices, correct?
  

 9      A.  I believe I said that non-uniform prices was our
  

10   overarching concerns -- one of our overarching concerns.
  

11      Q.  And what I was trying to get at is your feeling that
  

12   your overarching concern that there had to be uniform prices is
  

13   based on your interpretation of the Congressional language in
  

14   the Farm Bill; is that correct?
  

15      A.  I think, yes, it is based on the interpretation that
  

16   the uniform payment, the uniform prices provisions of the Act
  

17   are still valid.
  

18      Q.  Okay.  And if you were wrong about that, that that is
  

19   not the proper interpretation of the Farm Bill, then your
  

20   concern about the fact that, that the two pool way of handling
  

21   quota would still violate uniform price provisions of the Act
  

22   would also be wrong?
  

23       JUDGE CLIFTON:  Don't answer that.  When Dr. Schiek
  

24   clarified that he was concerned about provisions of the Act,
  

25   and then you asked him if his interpretation is wrong about the
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 1   language of the Farm Bill, which is not going back to the
  

 2   Agricultural Marketing Agreement Act, I got confused.
  

 3       MR. VLAHOS:  Okay.  If you got confused, that's enough for
  

 4   me, I'll reword it.
  

 5       JUDGE CLIFTON:  Okay.  So his concern is not just in
  

 6   looking at that little phrase in the Farm Bill, his concern is
  

 7   he states in his testimony is about particularly two provisions
  

 8   of the Agricultural Marketing Agreement Act.
  

 9       MR. VLAHOS:  Yes, your Honor.
  

10       JUDGE CLIFTON:  Yeah, so if you can take all that into
  

11   account and ask your question, I'm okay.
  

12       MR. VLAHOS:  Perhaps I'm not clear, because as I understand
  

13   the witness' position, and the Dairy Institute's position, is
  

14   that the Farm Bill did not amend the Act.  And because it did
  

15   not amend the Act, those provisions of the Act concerning
  

16   uniform prices paid are still applicable.  And my point is, and
  

17   that's based on the idea that the Farm Bill did not amend the
  

18   Agricultural Act, which I'll call for shortness the Act.
  

19           My point is, if the farm, if the proper interpretation
  

20   of the Congressional Act is that whether it expressly amended
  

21   it or not, it permitted --
  

22       JUDGE CLIFTON:  Now, Congressional Act.  Of course they are
  

23   both Congressional acts.
  

24       MR. VLAHOS:  The Farm Bill.  The Farm Bill.
  

25       JUDGE CLIFTON:  Okay.  All right.  Start again?
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 1       MR. VLAHOS:  If the Farm Bill did, in fact, permit there to
  

 2   be essentially two prices, a pool price that was, that was paid
  

 3   after deduction of the quota premium, then the provisions of
  

 4   the Act, meaning the Agricultural Marketing, Milk Marketing
  

 5   Act, would no longer be a bar to a two pool provision.
  

 6       JUDGE CLIFTON:  Mr. English, I'll hear your comment.
  

 7       MR. ENGLISH:  I think there's a number of levels of
  

 8   problems with the question.  First, he didn't actually respond
  

 9   to your issue, because you properly pointed out that there are
  

10   two sections of the Act, uniform payments and trade barriers.
  

11   And second, it's not a question of whether, it's not just a
  

12   question of whether, it's not just a question of whether
  

13   amended the Act, it's also a question what the language is
  

14   that's used.  And I think the question is therefore, too
  

15   narrowly focused.
  

16       JUDGE CLIFTON:  I agree.  So I know, I know what you want,
  

17   it's just too complicated to boil it down to that simple a
  

18   question and answer.
  

19       MR. VLAHOS:  You know what, your Honor, I think we're going
  

20   to boil it down in terms of our legal argument, and maybe that
  

21   will do it.  But I want to identify, what I'm trying to
  

22   identify here is what are the objections to the idea of this
  

23   two pool thing.  Not that we propose that, but I want to know
  

24   what the objections are.  The one I understood was the trade
  

25   barrier issue, and there are two subparts of that.  One was
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 1   milk coming out-of-state from out-of-state producers, the
  

 2   others dealt with the Arizona plant out-of-state, I'm using
  

 3   those as just shorthand.  So that was, that was one set of
  

 4   things.
  

 5           So anyway I'm going to proceed on.  I would like to
  

 6   examine just for a moment, so that I can understand what the
  

 7   concern about the Arizona plant.  I know you have discussed it
  

 8   but could you explain for me so that I can further understand
  

 9   what the problems are that you see?
  

10       DR. SCHIEK:  So, Mr. Vlahos, I think if I can kind of boil
  

11   that discussion down, I think there were a couple of
  

12   objections, but they were based on the fact that the first
  

13   objection, which is the out-of-state milk objection, has to be
  

14   dealt with.  So it's sort of built on that.
  

15   BY MR. VLAHOS:
  

16      Q.  Okay.
  

17      A.  First premise.  And then it's how two producers,
  

18   producer located in California versus a producer located in
  

19   Arizona, how they would get treated under that, if you, if you
  

20   kind of kept the idea of quota overbase for California
  

21   producers, and now you have got this traditional blend for
  

22   Arizona producers, for example, in that.  They have a different
  

23   price among producers serving a pool plant under the Order,
  

24   that was the first concern.  The idea was that, there ought to
  

25   be a uniform price -- our thinking, our thinking, what was
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 1   guiding our thinking was this notion of uniform prices to those
  

 2   producers.  Then that raised another issue in our mind.  And
  

 3   that is, now you have got, if you treat those producers the
  

 4   same, you have got the two California producers, one shipping
  

 5   to an Arizona plant and one shipping to a California plant, and
  

 6   I'm not, there can be differences there because of the location
  

 7   of the plant.  I accept that.  But the kind of differences that
  

 8   go with one being paid a blend and one being paid an overbase
  

 9   price, for example, that raised another slightly different
  

10   uniform price issue for us.  And so the conclusion of that was
  

11   that this idea that all the California producers would be in
  

12   this quota overbase system we didn't think would work.
  

13      Q.  Okay.  And do you think it violated any provision of
  

14   the AMMA?
  

15       JUDGE CLIFTON:  AMAA?
  

16       MR. VLAHOS:  Didn't I say that?
  

17       JUDGE CLIFTON:  Let's go with that, AMAA.
  

18       MR. VLAHOS:  Yes.
  

19       JUDGE CLIFTON:  Okay.
  

20   BY MR. VLAHOS:
  

21      Q.  All right.
  

22      A.  Yes, again, I think we're seeing the uniform prices
  

23   provision as sort of the core, and that was, that was what was
  

24   guiding our thinking.
  

25      Q.  Okay.  Commencing on page 11.
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 1       JUDGE CLIFTON:  I would like to just ask a question, if I
  

 2   could, Mr. Vlahos.  Dr. Schiek, these are real life situations
  

 3   currently existing; is that correct?
  

 4       DR. SCHIEK:  Yes.
  

 5       JUDGE CLIFTON:  All right.
  

 6   BY MR. VLAHOS:
  

 7      Q.  There was discussion in both your written testimony and
  

 8   answer to questions by Mr. English concerning the Oregon
  

 9   program.  Now, can you explain what the Oregon program was?
  

10      A.  Yes, my understanding of the Oregon program was that it
  

11   was a producer-based program where dairy farmers were,
  

12   essentially had a base that was tied to their use, the usage of
  

13   their milk and they received a certain price on that base
  

14   program, that base plan, and then on the excess above that
  

15   base, received a different price, a lower price.
  

16      Q.  Okay.  And was there, in that program, was there any
  

17   Congressional authorization for that program?
  

18      A.  I don't believe so, no.
  

19      Q.  Okay.  Not getting into what it exactly provides, but
  

20   there was nothing like the Farm Bill provision that we have
  

21   been discussing that applied to the Oregon situation.
  

22      A.  No, I don't believe so.
  

23      Q.  Okay.
  

24       JUDGE CLIFTON:  Mr. Vlahos, if I could interrupt again, do
  

25   you, you used the word base, Dr. Schiek, as meaning a limit on
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 1   how much of their milk would get the best price?
  

 2       DR. SCHIEK:  Yes.  It would, again, be a limit that was
  

 3   based on their historical shipments.
  

 4       JUDGE CLIFTON:  All right.  So there must have been a
  

 5   surplus of milk?
  

 6       DR. SCHIEK:  Yes, I think the idea was that there were
  

 7   producers who produced more than their base.
  

 8   BY MR. VLAHOS:
  

 9      Q.  And if I understood your testimony, Dr. Schiek,
  

10   Proposal 2 was modeled after this Oregon program?
  

11      A.  Yes, some of the provisions in Proposal 2 were, we
  

12   looked at the Oregon program in crafting some of those
  

13   provisions.  The Oregon, not the Oregon program, but the
  

14   Oregon-Washington Order when Oregon became a part of the
  

15   Oregon-Washington Federal Milk Marketing Order.
  

16      Q.  Okay.  You mentioned in your discussion about Oregon,
  

17   and I'm going to quote it, it is in the first full paragraph on
  

18   page 11, and it's the last sentence of that paragraph that
  

19   says, "so producers are "in" unless they choose irrevocably to
  

20   "opt out" in writing before the first day of the month if they
  

21   want to be paid the uniform (order blend) price."
  

22           Was there a similar irrevocable opt out provision in
  

23   the Oregon plan?
  

24      A.  Yes, I believe though, it was flipped.  I think you
  

25   were out unless you opted in, so it --
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 1      Q.  You could opt in, but otherwise you were out?
  

 2      A.  That's my understanding, yes.
  

 3      Q.  Why, in the Proposal 2, did you make the irrevocable
  

 4   opt out provision?
  

 5      A.  As opposed to an opt in is that the question?
  

 6      Q.  Well, no, you have a provision now that once a, once a
  

 7   producer decides to opt out, essentially makes the irrevocable
  

 8   election, that's it forever; is that correct?
  

 9      A.  Correct.
  

10      Q.  What's the purpose of that?
  

11      A.  Again, I think it was this idea that the Order should
  

12   strive to have uniform prices, and I think the other issue is
  

13   the notion of producers going back and forth, and whether that
  

14   would be workable or not.  In other words, being in, going out,
  

15   coming back into the program.
  

16      Q.  Sort of like pooling and depooling of plants, milk?
  

17      A.  Maybe you could say that.  Although I see it more of
  

18   looking at the way the California system works, is where if you
  

19   don't deliver to the pool for a certain amount of time, you
  

20   are, you lose your quota.
  

21      Q.  The effect of an irrevocable situation, once they make
  

22   the, producers once make the election, does that lead
  

23   eventually to a destruction of the quota program?
  

24      A.  I think over time it would result in producers being
  

25   paid on the blend basis as opposed to quota overbase.
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 1      Q.  Specifically, that would get rid of the quota?
  

 2      A.  Over time, yes.
  

 3      Q.  Over time.  You, I'm going to refer you now,
  

 4   Dr. Schiek, to page 13, the first full paragraph, and I'm going
  

 5   to read it to you.  I think this relates to your comment about
  

 6   over time.  "In putting together this proposal, we knew that
  

 7   there would be some risk that the quota program would erode
  

 8   over time, even as the Oregon program did over 18 plus years.
  

 9   But we also acknowledge that USDA's preliminary economic
  

10   analysis conclusions were significantly faster (in light of the
  

11   Oregon history) than we anticipated.  Despite the preliminary
  

12   economic analysis conclusions on a pure economic basis, we
  

13   continue to recognize that quota has had more "staying power"
  

14   than would be suggested by looking at it, at just the revenue
  

15   stream of various alternatives, as noted above regarding
  

16   California non-quota holders support for the quota, excuse me,
  

17   non-quota holders support for the quota, there is something
  

18   more going on that is undergirding the California quota
  

19   system."
  

20           Now, keeping that comment in mind, you are aware that
  

21   the preliminary economic analysis, impact analysis, predicted
  

22   that after three decision points, quota essentially would be
  

23   gone.
  

24      A.  Yes, I'm aware of that.
  

25      Q.  And you were present during Mr. Hatamiya's testimony,
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 1   correct?
  

 2      A.  I was.
  

 3      Q.  And in his analysis it would take four decision points,
  

 4   by that time quota would essentially be gone.
  

 5      A.  Yes, I remember that.
  

 6      Q.  And you acknowledge that after some period of time, it
  

 7   is really true that quota would essentially be gone.
  

 8      A.  Yes, I believe after a some period of time.  It is a
  

 9   question of how long.
  

10      Q.  So your only question is how long it would take?
  

11      A.  That's accurate.
  

12      Q.  How, in your knowledge, how long would it take?
  

13      A.  I don't really know.  The experience of Oregon said
  

14   18 plus years, that was not as rapid as what was predicted by
  

15   the USDA analysis or by Mr. Hatamiya.
  

16      Q.  Other than what happened in Oregon, do you have any
  

17   other basis for saying how long it would take?
  

18      A.  Not how long, specifically.  I do note that, you know,
  

19   in examining kind of the incentives, I guess, to, I think in
  

20   the following paragraph we talk about the fact that 62 percent
  

21   of the producers representing 63 percent of the milk, would
  

22   actually have a higher price than they do under the current
  

23   quota overbase system if they were to adopt a blend price
  

24   system, yet we haven't seen the sort of level of discontent or
  

25   drive toward a blend price system that might be, might be
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 1   suggested by the economic incentives.
  

 2      Q.  Well, we don't have, excuse me, were you through?  I
  

 3   didn't mean to interrupt.
  

 4      A.  Go ahead.
  

 5      Q.  We don't have a Federal Milk Marketing Order currently
  

 6   that has provisions like Proposal Number 2.
  

 7      A.  Correct.
  

 8      Q.  And you think that producers would be, if there were
  

 9   such a proposal, that they would not have the economic
  

10   incentives to opt out, so-to-speak?
  

11      A.  If there were such a proposal as Proposal 2, is your
  

12   question would they have economic incentives to opt out?
  

13      Q.  Yes.
  

14      A.  Yes, they would.
  

15      Q.  Okay.  At the bottom of page 13, and I think it is the
  

16   second to the last sentence, it's the one that begins "as
  

17   such", and I'll quote it.  "As such, it may be that the
  

18   economic decisions suggested by the preliminary economic
  

19   analysis and Mr. Hatamiya's testimony, may not happen in the
  

20   timeframe expected."  What if they did happen in the timeframe
  

21   expected?  Excuse me, the timeframe expected, yes.
  

22      A.  Then it would be a rapid reduction or rapid decline in
  

23   quota.
  

24      Q.  And do you think that would be a way that the Order
  

25   would recognize the value of quota?
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 1      A.  I believe we recognize the value of quota simply
  

 2   because of the way the quota premium can be paid out through
  

 3   the, through the mechanism that we have proposed.
  

 4      Q.  But if quota is essentially phased out, destroyed after
  

 5   three or four decision points soon after, do you consider that,
  

 6   that quota, the value of quota has been recognized?
  

 7      A.  I think you could, yes, you could look at it that way,
  

 8   that it has been recognized.
  

 9      Q.  How is it recognized?
  

10      A.  By the fact that the quota premium can be paid through
  

11   that system.  Producers are making a choice to decide to leave
  

12   the system, but the value can be paid.
  

13      Q.  But if they make that choice, suppose a producer makes
  

14   that choice, and gosh, it was erroneous.  He can't go back, can
  

15   he?  It is irrevocable.
  

16      A.  It is an irrevocable choice the way we proposed it.
  

17      Q.  And that's why I'm wondering why you made it
  

18   irrevocable.
  

19      A.  Again, I think my understanding in the Oregon program
  

20   was that there was also a choice there.
  

21      Q.  Well, just because the Oregon program made it
  

22   irrevocable why include that in the California program when it
  

23   would just exacerbate the destruction of quota?
  

24      A.  I think the idea that we had when we did that, was
  

25   that, that constructing it that way would be, would meet the,
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 1   what we saw as the requirements of the provisions of the Act
  

 2   regarding uniform payment to producers, but allow for a
  

 3   treatment of quota where the, where the $1.70, for example
  

 4   could be paid,
  

 5      Q.  What in the AMAA would require making that opt out
  

 6   provision irrevocable?
  

 7      A.  I don't know that there is specifically anything in the
  

 8   AMAA that would make it need to be irrevocable.
  

 9      Q.  Okay.  I think you would agree with me that there is no
  

10   doubt that quota in California has significant value.
  

11      A.  I would agree with you.
  

12      Q.  Okay.  You -- I think in your testimony you said that
  

13   maybe Mr. Hatamiya's testimony at 520, 525?
  

14      A.  525, yes.
  

15      Q.  Maybe the high point, but that's certainly one point of
  

16   determining the value; is that correct?
  

17      A.  Yes.
  

18      Q.  Okay.  And if you were to have a provision that
  

19   recognized, if you were compelled by a Farm Bill to recognize
  

20   the value, would that be a value that you would have to
  

21   recognize?
  

22      A.  I think the term "recognize quota value" is, in my
  

23   view, again, this is just my thinking, not necessarily specific
  

24   enough to, I mean, you could recognize quota value by paying
  

25   out the $1.70, not necessarily recognizing the asset value at
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 1   any particular point in time which has fluctuated over the
  

 2   years.
  

 3      Q.  You have talked about, in your testimony, some
  

 4   alternatives to recognizing the value.  And one of them was
  

 5   some sort of an annuity?
  

 6      A.  Correct.
  

 7      Q.  Do you know of any other FMMO that has created by the
  

 8   regulation for the annuity?
  

 9      A.  I do not.
  

10      Q.  Now, let's examine what the value of quota is to a
  

11   producer.  First, I guess, it is an asset that can be bought
  

12   and sold, correct?
  

13      A.  It is an asset that can be bought and sold, correct.
  

14      Q.  And recently, in fact, almost uniformly for the last 14
  

15   months, something in the nature of $525 per pound, correct?
  

16      A.  I believe it's been in that range, yes.
  

17      Q.  Okay.  It is also a -- as an asset, it can be used, and
  

18   has been used, as some of the testimony producers have
  

19   indicated, as collateral for loans, correct?
  

20      A.  Producers have testified to that, yes.
  

21      Q.  Okay.  And it's also, even if not used as collateral,
  

22   it is used to bolster up financial statements, balance sheets,
  

23   in order to secure financing with financial institutions; isn't
  

24   that correct?
  

25      A.  I understand there's been testimony to that.  I don't
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 1   have firsthand knowledge.
  

 2      Q.  It's also a valuable asset, is it not, in that it
  

 3   produces a stream of income, correct?
  

 4      A.  Correct.
  

 5      Q.  And that stream of income is in the nature of 1.70 per
  

 6   hundredweight of solids not fat quota, correct?
  

 7      A.  Well, yes.  It is 19 and a half cents per pound of
  

 8   solids not fat quota, and that equilibrates at a standard test
  

 9   milk to $1.70, yes.  That's correct.
  

10      Q.  So if quota is diminished or destroyed within two to
  

11   three, or excuse me, between three decision points, or four,
  

12   all those values are lost, aren't they?
  

13      A.  Certainly if quota is gone after three or four decision
  

14   points, if those, whatever length those are, then, yes, that's
  

15   the asset value is not there anymore, that's correct.
  

16      Q.  And have you considered what might happen to producers
  

17   who have used that quota to secure financing for their
  

18   operations?
  

19      A.  I suspect that would make things difficult.
  

20      Q.  Quite difficult.
  

21      A.  Probably so.
  

22      Q.  Okay.  This annuity, let me see if I understand it.
  

23   First place, it is an annuity that would pay out the same
  

24   amount that quota holders are now receiving for the quota every
  

25   month.
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 1      A.  Over the life of the annuity, yeah.
  

 2      Q.  But only over the life of the annuity?
  

 3      A.  Correct.
  

 4      Q.  And the life of the annuity that you have predicted is
  

 5   8.4 years?
  

 6      A.  Correct.
  

 7      Q.  If there were no annuity, how long would they be
  

 8   receiving that same amount?
  

 9      A.  Are you -- I guess I want to make sure I understand
  

10   your question.  Are you saying if it was just the continuation
  

11   of the current program?
  

12      Q.  Yes.
  

13      A.  As long as the program would continue.
  

14      Q.  And it has continued in the same form, namely 19 and a
  

15   half cents per pound of solids not fat, for, well, since 1994?
  

16      A.  Since '94, yes.
  

17      Q.  21 years.  And it actually can't be changed, can it?
  

18   Unless 1) the legislature changes it, the California
  

19   legislature, or 2) producers vote it out; is that correct?
  

20      A.  That's my understanding.
  

21      Q.  Okay.  So that guaranteed stream of income that a quota
  

22   holder has under the quota program is not limited by 8.4 years?
  

23      A.  Under the current program, no, it's not.
  

24      Q.  Okay.  If I understood your testimony correctly, the,
  

25   I'll use the term buy out, that would be accomplished by this
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 1   by an annuity, would be paid for out of the pool, correct?
  

 2      A.  Yes.
  

 3      Q.  That means that people who own quota would be paid to
  

 4   buy out their own quota.
  

 5      A.  To the extent that they are not receiving the blend
  

 6   price, yes.  They would -- they would receive a somewhat lower
  

 7   price because of the quota premium being taken off the top.
  

 8      Q.  Well, if it is coming out of the pool, and they are in
  

 9   the pool, and they are using the pool funds to buy it out to,
  

10   this, to buy this annuity, they are paying for the annuity to
  

11   buy out their own quota, are they not?
  

12      A.  Yes, I think you could look at it that way.  I do
  

13   think, you know, what we're trying to do is think of an
  

14   alternative or present another way that USDA might be able to
  

15   recognize quota value that doesn't, as we said in our
  

16   testimony, doesn't lead to the perpetuation of paying producers
  

17   a non-uniform basis with no end in sight.
  

18      Q.  Now, if I understood the letter that accompanied the
  

19   submission of Proposal 2, the primary, the very first point of
  

20   that was, there should be no Federal Milk Market Order in
  

21   California, correct?
  

22      A.  I believe we made that statement, yeah.
  

23      Q.  There are several ways to assure that, isn't there?
  

24   One is to, that the USDA agrees with the Dairy Institute's
  

25   position that there hasn't been a showing sufficient to justify
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 1   such an order for California.  That's one way, correct?
  

 2      A.  Correct.
  

 3      Q.  Another way would be to propose a Federal Milk Market
  

 4   Order for California that came, that contains such provisions
  

 5   regarding quota as to make it very likely that dairy farmers
  

 6   voting on the proposal would vote no.
  

 7      A.  I'm sure there's a lot ways one could construct an
  

 8   Order.  I am not convinced that necessarily, again, in light of
  

 9   the fact that I believe 62 percent of the producers
  

10   representing 63 percent of the milk would be better off.  I
  

11   don't know that it's a guarantee that it would be voted down.
  

12      Q.  Okay.  I'm not suggesting you guarantee, it would
  

13   enhance the possibility that it would be voted down, would it
  

14   not?
  

15      A.  I think that's possible.  Sure.
  

16      Q.  Okay.  Well, may I confer?
  

17       JUDGE CLIFTON:  Certainly, Mr. Vlahos.
  

18   BY MR. VLAHOS:
  

19      Q.  Dr. Schiek, I'm going to turn now to some questions
  

20   about the actual wording of Proposal Number 2 as regards to
  

21   quota, and I'm going to start that with the confession that the
  

22   labyrinthing nature of Federal Milk Market Order language, both
  

23   in the existing orders and those proposed, to me make the
  

24   Internal Revenue Code by comparison, as easy to read and
  

25   understand as the Ten Commandments.  So it is a little
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 1   difficult, so please indulge me, and I may not have understood
  

 2   fully some of your provisions, and that's why I'm seeking some
  

 3   clarification.  Do you have a copy of the Federal Register in
  

 4   front of you?
  

 5      A.  I do.
  

 6      Q.  And I'm talking about the Notice of Hearing.
  

 7      A.  Exhibit 1?
  

 8      Q.  Yes.
  

 9      A.  Yep, I have that.
  

10      Q.  First off, and correct me if I'm wrong, I find three
  

11   sections that actually talk about the California quota program.
  

12   One is 1051.11, which is definitions.
  

13      A.  Uh-huh.
  

14      Q.  One is 1051.68, which deals with producer payment,
  

15   notices of producers about payments.  And one is 1051.72, which
  

16   deals with the computation of amounts due to producers and
  

17   co-ops, and payment to the same.  Those are the three that I
  

18   notice.  Have I missed any?
  

19          And let me parenthetically say, to be fair, that there
  

20   are some internal references to other sections, but one of them
  

21   that directly bears upon this is there's a reference in 1051.68
  

22   to 1051.62(h), although that doesn't actually use the word
  

23   quota in it, I think it is a section that specifically does
  

24   deal with quota, in part.  Can you find any others?
  

25      A.  I believe those are the primary ones, yes.
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 1      Q.  Okay.  And let's turn actually to 1051.68, and under
  

 2   that section, let me get my page here, that's the one that
  

 3   talks about the irrevocable notice, correct?
  

 4      A.  Correct.
  

 5      Q.  If a --
  

 6       JUDGE CLIFTON:  Let's make sure we're on the same page.
  

 7   What I'm looking at, Mr. Vlahos, is Exhibit 1, and it's a
  

 8   Federal Register excerpt, and I'm looking at page 47232.  Is
  

 9   that where you are?
  

10       MR. VLAHOS:  That is where I am, your Honor, and
  

11   particularly in the third column of that page that deals with
  

12   1051.68.
  

13   BY MR. VLAHOS:
  

14      Q.  If a quota holder makes that irrevocable notice, excuse
  

15   me, by the way, it says an irrevocable notice.  What is
  

16   irrevocable, the notice or the election?
  

17      A.  I believe it's the election is the intent there.
  

18      Q.  The way it reads, it reads like it is the notice.  The
  

19   intent was to make the election irrevocable, correct?
  

20      A.  I believe so, yes.
  

21      Q.  Okay.  Now, if that irrevocable election is made, it's
  

22   an election to receive the prices that are set forth in
  

23   1051.62(b), correct?  Excuse me, (h) not (b)?
  

24      A.  Yes.
  

25      Q.  Now, (h), 1051, and by the way, would you mind if
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 1   hereinafter I just say Section 62, knowing each time I mean
  

 2   1051. is that all right with you?
  

 3      A.  It's okay with me.
  

 4      Q.  Okay.  Section 62(h) says, calls for, defines the
  

 5   statistical uniform price for milk containing 3.5 percent
  

 6   butterfat, computed by combining the Class III price and the
  

 7   producer price differential, correct?
  

 8      A.  Yes, that's Section (h).
  

 9      Q.  If you will just, for a moment I'm trying to see if
  

10   that means the same thing as in 1051.72.  Subsection .72
  

11   subsection (a) talks about payments that are in an amount not
  

12   equal to, and then there's a list of things about what are
  

13   added and what are deducted and so forth and so on.
  

14      A.  Could I shortcut you on that?
  

15      Q.  Yeah, you can shortcut anything.
  

16      A.  That's not -- the intent isn't to pay the statistical
  

17   uniform prices, it's to pay the pool prices.  So it probably
  

18   should just say 1051.62.
  

19      Q.  (h)?  So in point of fact --
  

20      A.  Just 62.
  

21      Q.  The way this is drafted, subsection (a) which calls for
  

22   payment to certain producers, in 1062(h) which calls for
  

23   payment to other milk producers aren't the same?
  

24      A.  Right.  And that's -- that's not the intent.
  

25      Q.  I see that, but I wanted to point out that -- that it
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 1   is, that it is wrong.
  

 2      A.  Yes.  It is -- it is an error.  It is a drafting error.
  

 3      Q.  All right.  Now, let's turn to 1062, excuse me, to
  

 4   Section 72, subsection (b).  Subsection (b) deals with payments
  

 5   to producers who haven't authorized a co-op associate to
  

 6   receive them, what payments are to be to them; is that correct?
  

 7      A.  Yes.
  

 8      Q.  And these are not, are these producers who, excuse me,
  

 9   do they include those producers who have opted out of the quota
  

10   system?
  

11      A.  Yes.  This would be producers who are not subject to
  

12   the California quota program.  So by the provisions of 68, that
  

13   would have to be the producers either who were out-of-state
  

14   producers or who have opted out.
  

15      Q.  And would also include, I guess, producers who had no
  

16   quota at all?
  

17      A.  Not necessarily.  I believe the way 68 is written, any
  

18   producer whose farm is located in California and whose milk is
  

19   received at a plant located in California, unless they notify.
  

20   So that would include California producers who have no quota
  

21   would be in, in the quota overbase calculation unless they
  

22   opted out.
  

23      Q.  If I understand what you just said, you are saying that
  

24   68 includes producers that have no quota?
  

25      A.  The way it is written, yes.
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 1      Q.  Well, let me -- let's go through it, if we can,
  

 2   together.  And I'm not trying to be difficult, I'm truly trying
  

 3   to understand.
  

 4      A.  Uh-huh.
  

 5      Q.  Section 68 begins with, "notification shall be given by
  

 6   the market to producers of intent to make payment -- "
  

 7       JUDGE CLIFTON:  Well, now --
  

 8       MR. VLAHOS:  Slow down?
  

 9       JUDGE CLIFTON:  Yeah, because you left out a word.
  

10       MR. VLAHOS:  I will try to slow down and be more thorough
  

11   in my reading.
  

12       JUDGE CLIFTON:  And why don't you read the title, too,
  

13   since we are getting the whole section.
  

14   BY MR. VLAHOS:
  

15      Q.  I shall.  Payments to producers under the California
  

16   quota program.  Notification, well, just starting off right
  

17   there, this is a notice to producers that have quota, isn't it?
  

18      A.  It's a notification to producers.
  

19      Q.  Well, okay.  Let's go through it, and I'm going to
  

20   read, and correct me if I miss something.
  

21          Notification shall be given by the Market Administrator
  

22   to producers of intent to make payment of producer returns
  

23   attributable to producers who participate in the California
  

24   quota program in accordance with Section 1051.72.
  

25          So aren't we talking to producers who participate in
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 1   the program and not to participants -- am I missing something,
  

 2   Mr. English?
  

 3       MR. ENGLISH:  Yes.
  

 4       MR. VLAHOS:  Okay.  Thank you.
  

 5       MR. ENGLISH:  You know, order language it is very hard to
  

 6   draft, this is all really one sentence.  And so if you look at
  

 7   the next part of this where the colon is, those who are
  

 8   participating in the quota program, as he just said, shall be
  

 9   identified as follows:  "Any producer whose farm is located in
  

10   California and whose milk is received at a plant located in
  

11   California unless they have made this irrevocable election
  

12   out."  So it's all producers in California start in --
  

13       MR. VLAHOS:  With all due respect, Mr. English, I think
  

14   this section needs rewriting if it were to be adopted, because
  

15   what it says, "those who participate in the California quota
  

16   program", people who don't have quota don't participate in the
  

17   California quota, and the thing after the colon doesn't help
  

18   it.  But anyway, that's argument.  Let's not mess with that.
  

19   But I think there is a drafting error.
  

20   BY MR. VLAHOS:
  

21      Q.  Now, also in that section, getting back to
  

22   Section 72 (b), there's a disjunctive there that I don't
  

23   understand.  Again, to read, "on or before the 18th day after
  

24   the end of each month, the Market Administrator shall pay
  

25   direct to each producer who is not authorized the Cooperative
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 1   association to receive payment for such producer or for milk
  

 2   not subject to the California quota program."  I don't
  

 3   understand the disjunction and perhaps you can help me out what
  

 4   the intent here is.
  

 5      A.  I think the intent here is, we're using language to do
  

 6   two things; one is to talk about payment to producers who are
  

 7   not essentially being paid through their Cooperative
  

 8   association.  And the second is that this provision applies to
  

 9   producers who are not subject to the quota program because that
  

10   payout is going to be done differently.
  

11       JUDGE CLIFTON:  I want you to keep talking about it, but
  

12   just focus for a minute on the very last part of this
  

13   subsection (b) that Mr. Vlahos wants us to examine.  So we're
  

14   on page 47233 of the Federal Register, this is in Exhibit 1,
  

15   and we're in the first column.  And the very last phrase in
  

16   this subsection (b) does not, it does refer to Section 1051.86.
  

17   So would you turn, Dr. Schiek, to 1051.86, and tell us what
  

18   that is?
  

19       DR. SCHIEK:  That is (c), Section 1000.86 which is the
  

20   deduction for marketing services.
  

21       JUDGE CLIFTON:  Okay.
  

22       MR. VLAHOS:  And actually, to be fair, Dr. Schiek, that
  

23   really has no relevance to what you and I have been talking
  

24   about.  It's just another deduction.  Correct?
  

25       DR. SCHIEK:  Correct.
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 1   BY MR. VLAHOS:
  

 2      Q.  Okay.  Okay.  Let's turn to subsection 72(c)1, and that
  

 3   deals to payments who co-ops whose members have authorized to
  

 4   receive payments on their behalf; is that correct?
  

 5      A.  Yes.
  

 6      Q.  Now, this section in its language says that the
  

 7   payments are going to be made to a Cooperative association, and
  

 8   then later it says, which is not subject to the California
  

 9   quota program pursuant to Section 1051.68.  Just one reference
  

10   there, 1051.68 makes no reference to cooperatives; am I
  

11   correct?
  

12      A.  No, it does not.  So you are correct.
  

13      Q.  Okay.  Although again, is that maybe also one of those,
  

14   and I'm not criticizing, I'm just saying, may be one of those
  

15   drafting errors?
  

16      A.  I think, again, the intent is the same to basically say
  

17   this payment provision applies to Cooperatives with respect to
  

18   producers who are not part of the quota system, or who have
  

19   elected to not be part of the quota system.  That's the intent
  

20   anyway.
  

21      Q.  Okay.  Whatever the language says, that's the intent?
  

22      A.  That's the intent.
  

23      Q.  Okay.  Do you think the language says that?
  

24      A.  Well, it made sense to me when I read it, but it
  

25   doesn't necessarily mean it makes sense to everyone.
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 1      Q.  Okay.  Good enough.  I'm also confused a little bit
  

 2   though, even assuming that 1068 mentions Cooperatives, it says
  

 3   that payments are going to be made to each Cooperative
  

 4   association which is not subject to a California quota program
  

 5   pursuant to 1051.68.  But 1061.68 applies to producers and
  

 6   let's say, and co-ops who are a part of the California quota
  

 7   system.  So I don't understand that sentence.
  

 8      A.  So, again, I think the intent here is to provide
  

 9   requirements on payments to producers who receive their
  

10   payments from their co-ops, but it's to apply to producers who
  

11   are not going to be paid on the basis of quota and overbase.
  

12   So I don't know if that clarifies it any more, but that's what
  

13   the intent is there.
  

14      Q.  I thank you for the intent, it does not clarify the
  

15   language for me.  It does tell me what your intent is.
  

16           Now, I'm going to get into how the quota premium gets
  

17   paid.  How does it get paid and where?
  

18      A.  It gets paid by CDFA.
  

19      Q.  And pursuant to what section?
  

20      A.  So the Order language does not provide direction for
  

21   CDFA to pay for quota or to pay on the basis of quota or
  

22   overbase, or quota and non-quota.  What it does is it, this
  

23   section (c)(2) directs the Market Administrator to make
  

24   payments to the Milk Pooling Branch of CDFA for the producers
  

25   and Cooperative association members, I guess this would be, for
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 1   milk subject to the quota program.  So the producers who are in
  

 2   the quota program and are going to be paid on the basis of
  

 3   their quota and overbase, or quota and non-quota holdings, this
  

 4   basically directs the Market Administrator to move those funds,
  

 5   pay those funds to CDFA, and then CDFA will distribute them to
  

 6   producers.
  

 7      Q.  Thank you.  But what's unclear to me is what is paid
  

 8   over to the California Department of Food and Agriculture Milk
  

 9   Pooling Branch.  I can't see anywhere where it says the quota
  

10   premium is paid there.
  

11      A.  So, yeah, it references the aggregate of the payments
  

12   otherwise due such individual producers and Cooperative
  

13   associations pursuant to Paragraph B, and subparagraph c(1) of
  

14   this section.
  

15      Q.  But those two paragraphs aren't, don't refer to payment
  

16   of quota premium?
  

17      A.  What they refer to is essentially the payment of the
  

18   blend value.  So what this is suggesting is, or the producer
  

19   payment prices under Section 62, so what this paragraph is
  

20   saying is that that value that those producers are owed at the
  

21   blend, that aggregate value would be paid to CDFA, and that
  

22   that would, CDFA would redistribute based on quota and
  

23   overbase.
  

24      Q.  Well, I am sure that was your intent, but what I'm
  

25   finding difficulty is finding any language that says that.  And
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 1   it is your contention that (c)(2) actually says that?
  

 2      A.  Yeah.  Yes.
  

 3      Q.  Well, I guess we're going to have to have some
  

 4   disagreement on that.  And with that, I think I concluded my
  

 5   cross-examination.
  

 6       JUDGE CLIFTON:  Thank you, Mr. Vlahos.  Dr. Schiek, would
  

 7   you look please with me at Provision A8, so that's the last
  

 8   provision just before B that we discussed at length, and you
  

 9   will see that that has a reference to the same kind of
  

10   marketing services being deducted.
  

11           Do you think that section should be conformed to be
  

12   like the last part of subsection (b)?  Do you see the
  

13   difference between them?
  

14       DR. SCHIEK:  So on the last part of subsection (b) you are
  

15   talking -- okay.
  

16       JUDGE CLIFTON:  Would you help, Mr. English?
  

17       MR. ENGLISH:  Yes.  So while I might disagree about any
  

18   other drafting errors, I would say it does look like in 8 we
  

19   have 1000.86 versus B we have 1051.86, and so probably, would
  

20   you agree, Dr. Schiek, that in 8 it should be 1051.86, and you
  

21   just managed to miss one of those?
  

22       DR. SCHIEK:  Yes, it should be.
  

23       MR. ENGLISH:  Thank you, your Honor.
  

24       JUDGE CLIFTON:  Thank you.  See, I do the little stuff.
  

25   This complicated stuff is beyond me.  Mr. Beshore?
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 1                        CROSS-EXAMINATION
  

 2   BY MR. BESHORE:
  

 3      Q.  Thank you, your Honor, Marvin Beshore.
  

 4           Good afternoon, Dr. Schiek.
  

 5      A.  Good afternoon.
  

 6      Q.  I would like to explore with you just a bit the
  

 7   legislative language that you are construing, and if you go to
  

 8   page 6 of 145, in the middle paragraph, right about the middle
  

 9   of the page, the sentence that starts with the 1996 Farm Bill
  

10   language, continues, "which to my knowledge did not
  

11   specifically amend the AMAA is as follows:" So I want to just
  

12   look at this language with you, see if I can understand what
  

13   your interpretation is.  So the first part of it says, "the
  

14   Order covering California shall have the right to reblend."
  

15          Do you see that?
  

16      A.  Yes.
  

17      Q.  Okay.  Now, prior to this legislation, would an Order
  

18   covering the State of California have had the right to reblend
  

19   under the AMAA?
  

20      A.  I don't believe so.
  

21      Q.  Okay.  So prior to this legislation, a California order
  

22   would not have had the right to reblend, therefore, it must
  

23   follow that this legislation provided some right for that order
  

24   that it did not have under the legislation pre-existing,
  

25   correct?
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 1      A.  As I read the language, yes.
  

 2      Q.  So what, if the order has new rights after the
  

 3   legislation under the law than it did before, in what sense can
  

 4   you say that it was not amended?
  

 5      A.  Mr. Beshore, in terms of our thinking, and certainly
  

 6   others may have other thinking on this, there's no reference in
  

 7   the language specifically to the AMAA, that would be one thing.
  

 8   So our view in looking at it was we have this language that
  

 9   says, "The order covering California shall have the right to
  

10   reblend and distribute order receipts to recognize quota
  

11   value."
  

12      Q.  I'll get to the last half of it?
  

13       MR. ENGLISH:  Would you let him answer the question,
  

14   please?
  

15       JUDGE CLIFTON:  I agree.  You will be able to examine
  

16   further on the last half, but it is proper for Dr. Schiek, in
  

17   formulating his thought, to get hold of the whole piece.
  

18       DR. SCHIEK:  And at the same time, we have these provisions
  

19   of the AMAA that talk about uniform payment to producers, and
  

20   also the Section in 5(g) that talks about trade barriers.  So,
  

21   you know, what we're thinking or what our thinking was, was
  

22   trying to reconcile those concepts, the Farm Bill language with
  

23   the AMAA language.
  

24   BY MR. BESHORE:
  

25      Q.  So if these are separate, non-integrated pieces of
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 1   legislation, is that your -- is that your position?  That since
  

 2   it's not amending the Act, these are, these are separate and
  

 3   you don't put them together, they are separate non-integrated?
  

 4      A.  I don't know if I would characterize it that way, but I
  

 5   do see them as both still operative, I guess.  And again,
  

 6   that's the thinking that we had.  Others may see it
  

 7   differently, but that's how we thought about it.
  

 8      Q.  So when this law, when Congress said "the order" what
  

 9   was it referring to there?
  

10      A.  The order covering California.
  

11      Q.  And what order would it have been talking about?
  

12      A.  Well, it's going to be a Federal Order.
  

13      Q.  Under what statute?
  

14      A.  It's a Farm Bill language reference to a Federal Order.
  

15      Q.  Under what statute would there be a Federal Order?
  

16      A.  The statutory authority would be from the AMAA.
  

17      Q.  Okay.  So Congress was talking about an order under the
  

18   AMAA covering California, correct?  You agree with that?
  

19      A.  They are talking about a Federal Order.
  

20      Q.  Okay.  And it did not have the right to reblend,
  

21   Federal Orders did not have the right to reblend before this
  

22   legislation.  You have acknowledged that, correct?
  

23      A.  That would be my understanding, yes.
  

24      Q.  Okay.  And now it has the right to reblend.  What does
  

25   reblend mean as far as you are concerned, in this Congressional
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 1   legislation?
  

 2      A.  Reblend would be to have the, would be to essentially
  

 3   distribute order receipts on another basis.
  

 4      Q.  In a way --
  

 5       JUDGE CLIFTON:  Your voice dropped off.  Say it again?
  

 6       DR. SCHIEK:  To redistribute order receipts on another
  

 7   basis.
  

 8       JUDGE CLIFTON:  On another basis.
  

 9       MR. BESHORE:  In other words, on a basis that it could not
  

10   distribute them before this legislation, correct?
  

11       DR. SCHIEK:  Yes.  As I read the language, that's what it
  

12   means.
  

13   BY MR. BESHORE:
  

14      Q.  Now, "distribute order receipts".  What do you
  

15   understand that language in the '96 Farm Bill to be referring
  

16   to?
  

17      A.  I think that would mean pool receipts.
  

18      Q.  Okay.  The, in other words, that speaks to how the
  

19   funds in the Producer Settlement Fund are distributed to dairy
  

20   farmers, correct?
  

21      A.  Yes.
  

22      Q.  And prior to this legislation, would a California
  

23   Federal Order have had the right to distribute pool funds to
  

24   recognize quota value?
  

25      A.  I don't believe so.
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 1      Q.  But now it does?
  

 2      A.  "Has the right" is what the language says.  It has the
  

 3   right.
  

 4      Q.  Now, so now a California Federal Order can do something
  

 5   that it was not authorized to do under the Agricultural
  

 6   Marketing Agreement Act before the 1996 Farm Bill was passed;
  

 7   isn't that correct, Dr. Schiek?
  

 8      A.  It has the right to do something it could not do before
  

 9   the Act was passed.
  

10      Q.  Right.  It has the right to distribute order receipts
  

11   to recognize quota value, which it could not do before the Act
  

12   was passed; isn't that correct?
  

13      A.  Yes.
  

14      Q.  Are you familiar with the parts of the Agricultural
  

15   Marketing Agreement Act which describe how the pool may be
  

16   distributed before this legislation was passed?
  

17      A.  I'm familiar with Section 608c(5)(B).
  

18      Q.  Okay.  And that described how the order was authorized
  

19   to distribute pool proceeds before the 1996 Farm Bill was
  

20   passed; isn't that correct?
  

21      A.  Yes.
  

22      Q.  Okay.  And now, as you have testified, after the 1996
  

23   Farm Bill was passed, the order can distribute, the California
  

24   Order has the right to distribute order proceeds to recognize
  

25   quota value, which it did not have before the Farm Bill was
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 1   passed; isn't that correct?
  

 2      A.  Yes, I think there was permission there there that was
  

 3   not there before.
  

 4      Q.  So, therefore, as far as you are concerned, the law was
  

 5   not amended?
  

 6      A.  My view is that the payment of uniform prices is pretty
  

 7   much the heart of the order program.  And as I look at this, it
  

 8   is, again, you are asking me, so as I look at this language, I
  

 9   see it as a permissive, shall, the order shall have the right.
  

10   But again, I think our thinking was we were trying to reconcile
  

11   both of those issues, that uniform payment to producers and
  

12   this language from the '96 Farm Bill.
  

13      Q.  So when you say it is a permissive, when you are
  

14   looking at it as permissive, in your view, this was permitted
  

15   but not compelled?
  

16      A.  I would say that would be right.
  

17      Q.  Thank you.
  

18       JUDGE CLIFTON:  Who next -- Ms. Hancock, do you have
  

19   something?  Mr. Hill, would you pull the mic toward you?
  

20       MR. HILL:  This is Brian Hill.  Before we go into another
  

21   round of questioning, I think we need to have a slight break.
  

22   It's been nearly an hour and 50 minutes at this point.
  

23       JUDGE CLIFTON:  That time really did fly, I'm telling you.
  

24   Okay.  Let's be back and ready to go at 3:45.
  

25       (Whereupon, a break was taken.)
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 1       JUDGE CLIFTON:  We're back on record at 3:46.
  

 2   Ms. Hancock, I would like you to come to the podium.  I have a
  

 3   procedural matter I would like to address first.  I wanted to
  

 4   ask, Ms. Hancock, would you be the one presenting direct
  

 5   testimony of Mr. Gonsalves?
  

 6       MS. HANCOCK:  Mr. Bao Vu from my office will present his
  

 7   testimony.
  

 8       JUDGE CLIFTON:  All right.  Do you have any interest in
  

 9   presenting his testimony now in the hope that he could leave
  

10   today, or would you prefer, and it's entirely up to you, to
  

11   proceed with your cross-examination of Dr. Schiek?
  

12       MS. HANCOCK:  So if it helps at all, I think my
  

13   cross-examination is going to be very short of Dr. Schiek, and
  

14   so I think it makes sense to just finish it.  And Mr. Gonsalves
  

15   is here until 1:00 tomorrow, but there is a chance that he
  

16   could potentially be able to come back on Friday.  And I think
  

17   it has to be, and I have told Chip this, or Mr. English this, I
  

18   think it's a priority that he is able to get his witnesses who
  

19   have been here for all these weeks out the door.  And give him
  

20   a little bit of reprieve, too, because he can't really let down
  

21   until he is done with his case.  So I'll leave it to him if he
  

22   wants to start, if he wants to start Mr. Gonsalves.  And I told
  

23   him I would give him an advance copy of the testimony so he
  

24   could make the determination.  It's -- it is just historical
  

25   legislative history, it is not getting into any opinion
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 1   testimony, so that might make it fast testimony.
  

 2       JUDGE CLIFTON:  Okay.  So far that has not been fast
  

 3   testimony.
  

 4       MS. HANCOCK:  Fair enough.
  

 5       JUDGE CLIFTON:  All right.  Good.  So you may resume, you
  

 6   may begin your cross-examination of Dr. Schiek.
  

 7                        CROSS-EXAMINATION
  

 8   BY MS. HANCOCK:
  

 9      Q.  Good afternoon, Dr. Schiek.
  

10      A.  Good afternoon.
  

11      Q.  Nicole Hancock for the Producer Handlers Association
  

12   and Ponderosa.  Let me see, I just have a few questions.  Am I
  

13   understanding correctly, you have, in your testimony, in
  

14   talking about quota, quota was put into place in order to
  

15   compensate producers; is that right?
  

16      A.  It was put in place, I think, to get producers to
  

17   support pooling.
  

18       JUDGE CLIFTON:  Your voice dropped.
  

19       DR. SCHIEK:  It was put in place, I believe, to get
  

20   producers to support pooling, that was part of the overall
  

21   concept of bringing pooling in, and quota was necessary for
  

22   that.
  

23   BY MS. HANCOCK:
  

24      Q.  And it was a form of compensation to the producers for
  

25   creating that Class I relationships with their processors?
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 1      A.  Yeah, I think that's what I said in my testimony.
  

 2      Q.  Okay.  And I said it before, I just want to make sure
  

 3   that I'm understanding it correctly.  So even if you have said
  

 4   it, I just want to make sure that I have got it and I'm
  

 5   understanding it the same way you meant it.  So what about
  

 6   exempt quota?
  

 7      A.  So are you asking about our proposal on exempt quota
  

 8   or --
  

 9      Q.  No, I'm still talking about compensating producers.
  

10   Exempt quota was issued as a form of compensation at the same
  

11   time; is that right?
  

12      A.  Exempt quota was -- yes.  It was issued at the same
  

13   time pooling came into place to, to again, get support for
  

14   pooling from folks who were affected by that producer-handlers.
  

15      Q.  Okay.  But it was also a form of compensation, like the
  

16   quota, regular quota was issued to producers; is that right?
  

17      A.  Yeah, it can be looked at that way, sure.
  

18      Q.  And it's actually, for regular quota, it's the producer
  

19   that owns that quota; is that right?
  

20      A.  Producer owns quota, yes.
  

21      Q.  And it's issued in the form of a certificate of
  

22   ownership, were you aware of that?
  

23      A.  Actually, no.  So I'll take your word for that.
  

24      Q.  Okay.  So under Proposal Number 2 from Dairy Institute,
  

25   what happens to exempt quota?
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 1      A.  So the way we treat exempt quota is it really, it
  

 2   becomes regular quota under our proposal.
  

 3      Q.  And is there any compensation given to the exempt quota
  

 4   holders to recognize the additional value that exempt quota
  

 5   holds?
  

 6      A.  We haven't included any, no.
  

 7      Q.  Okay.  You agree that there is a value above and beyond
  

 8   regular quota that exempt quota represents to those who hold
  

 9   it?
  

10      A.  I believe there's -- there's certainly a market value
  

11   over that market value.  There's a value to the holder of
  

12   quota, holder of exempt quota, and I think that's been
  

13   testified to.  What that, you know, in terms of equating that
  

14   to a market value, I don't know exactly what -- what that would
  

15   be.
  

16      Q.  Okay.  But you agree that above and beyond regular
  

17   quota, the exempt quota holds an additional value?
  

18      A.  Yeah, it holds an additional value for the
  

19   producer-handler.
  

20      Q.  Under the Dairy Institute's proposal, would regular
  

21   quota remain transferrable as it is today under the California
  

22   state system?
  

23      A.  Yes.  We haven't -- we haven't provided any provisions
  

24   to keep that from happening, that's handled within the CDFA.
  

25      Q.  And the depooling or the election not to pool, that's a
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 1   choice that's made by the producer?
  

 2      A.  That's a choice that's made by the handler, the
  

 3   election to pool.
  

 4      Q.  I thought you said that the farmers get an option to
  

 5   either stay in the pool and take their quota benefit, or accept
  

 6   the traditional Federal Order price?
  

 7      A.  Okay.  So what you are talking about there is the
  

 8   election to either continue to be paid by, on the basis of
  

 9   quota and overbase, and/or the decision to get a blend price,
  

10   and that is a producer decision.
  

11      Q.  Okay.  And I think you covered this.  Once they make
  

12   the decision, it is a permanent decision if they have elected
  

13   to take the traditional Federal Order blend price?
  

14      A.  Correct.  That's how we proposed it.
  

15      Q.  And then if they owned quota at the time that they make
  

16   that election, they would have to sell it to somebody who has
  

17   opted to stay in the pool?
  

18      A.  Presumably that's what would happen, yeah.
  

19      Q.  Okay.  So do you just --
  

20       JUDGE CLIFTON:  I'm confused by the who has decided to stay
  

21   in the pool.  By that, Ms. Hancock, you mean who has decided to
  

22   stay with the option of having the value of the quota
  

23   recognized?
  

24       MS. HANCOCK:  Yes.
  

25       JUDGE CLIFTON:  Okay.

6737



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII

 1       MS. HANCOCK:  I get stuck in using the wrong terms so you
  

 2   will have to forgive me for that.  What I meant was, for those
  

 3   producers who have elected to stay, who have elected to
  

 4   continue to receive the quota benefit for the payments under
  

 5   the, whatever it's called, the -- where they are receiving the
  

 6   quota payment.
  

 7      DR. SCHIEK:  The quota plan.
  

 8   BY MS. HANCOCK:
  

 9      Q.  The quota plan.  So they would have to, if somebody
  

10   elected to take the traditional Federal Order payment, they
  

11   would have to then sell their quota to farmers who were still
  

12   electing to take the quota benefits; is that right?
  

13      A.  Yes, that would be how it would work.
  

14      Q.  Could they sell to a farmer who did not, was not
  

15   participating in the quota blend payment option, and allow
  

16   somebody new to enter into that payment plan?
  

17      A.  I would think if it was a new producer, that would be
  

18   an option for them.  I'm not sure if it's a producer that has
  

19   already opted out, whether that would, the way it's written
  

20   would work.
  

21      Q.  So the number of potential buyers for the quota would
  

22   go down, it would have to be a new producer; is that right?
  

23      A.  Yeah, depending on how many people decide to opt out.
  

24   The number of potential buyers could go down.
  

25      Q.  So would you agree, then, that the market value for
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 1   that quota would be diminished because the number of potential
  

 2   buyers would be reduced?
  

 3      A.  Yeah, I think that could be a consequence.  Sure.
  

 4      Q.  So under Proposal Number 2 or, and/or Proposal
  

 5   Number 1, if a producer-handler produced more than the three
  

 6   million pound mark, they would not qualify as a
  

 7   producer-handler within the definition; is that right?
  

 8      A.  That's correct.
  

 9      Q.  So then they would just really be a producer, a farmer?
  

10      A.  Uh-huh.  Correct.
  

11      Q.  And a handler, a plant, right?  It would just be
  

12   operating two separate entities without any regulatory, or they
  

13   would be operating under the regulations as an independent
  

14   producer and independent handler?
  

15      A.  Right.  If I understand your question, instead of
  

16   having a producer-handler status, they would be a handler with
  

17   respect to their processing plant, and a producer with respect
  

18   to their farms.
  

19      Q.  Is that how you understand it basically?
  

20      A.  Yes.
  

21      Q.  Okay.  So well, I think that's good.  That's all I
  

22   have.  Thank you.
  

23       JUDGE CLIFTON:  Who else has questions for Dr. Schiek?
  

24   Mr. Schaefer?
  

25   /////
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 1                        CROSS-EXAMINATION
  

 2   BY MR. SCHAEFER:
  

 3      Q.  Henry Schaefer.
  

 4           I don't know whether I got demoted or promoted but they
  

 5   sent me over here.
  

 6           Dr. Schiek, thank you for coming.  A few questions in
  

 7   Mr. Vlahos was kind of headed down this path, and he came just
  

 8   about this close, and I was thinking, "oh, good, I don't have
  

 9   to ask any questions."  But didn't quite get there.
  

10           With regard to payment to producers, as I read the,
  

11   understand your order language, the partial payment portion of
  

12   that, the handlers would just pay the producers as currently in
  

13   most orders; is that correct?
  

14      A.  Correct.
  

15      Q.  Then when we get into 72, which is final payment to
  

16   producers, we have got (B), c(1), and c(2).  And in (B), as I
  

17   understand from what you said and your order language,
  

18   basically the 72(B) provision, has the Market Administrator
  

19   paying producers who are not members of cooperatives, or have
  

20   not authorized the Cooperative to collect their payment and
  

21   have no quota; is that correct?
  

22      A.  Or are, have elected not to be part of the quota.  They
  

23   have elected to take the federal blend option, right.
  

24      Q.  Okay.  And so then in 72(C)(1), the Market
  

25   Administrator is paying the co-op for the producers that have
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 1   authorized the co-op to collect that for them, and they also
  

 2   have no quota in that group; is that correct?
  

 3      A.  Again, I think that it's for those producers that are,
  

 4   have opted to be part of the blend pay out as supposed to the
  

 5   quota pay out.
  

 6      Q.  Okay.  But that would also include ones that don't have
  

 7   quota at all?
  

 8      A.  Okay.  So I think the answer, the answer is no as I
  

 9   understand what we attempted to do here, which is unless the
  

10   producer specifically opts out, they are going to get paid on
  

11   the basis of the quota and non-quota holding.  So if they are a
  

12   hundred percent non-quota, they are going to get a hundred
  

13   percent of the non-quota price, if they stay in the
  

14   quota/non-quota pool, so-to-speak.  If they opt out, then they
  

15   get the blend price.  So if they have not opted out, if they
  

16   have opted out, they would they would be paid according to the
  

17   provisions of (C)(1).
  

18      Q.  Okay.  So the ones that don't have any quota at all
  

19   would just get paid by the Cooperative as in a normal payment
  

20   procedure?
  

21      A.  That's not what we intended.  I think the idea is, if
  

22   you have no quota at all and you are a California producer,
  

23   just like today, if you have no quota in California today, you
  

24   get paid the overbase price on all your milk.  So the idea here
  

25   is that a producer has to elect to opt out if they want to
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 1   receive the blend price.  So if they have not opted out, they
  

 2   would, if they have not opted out, they would still be part of
  

 3   the quota overbase or quota non-quota pool, and they would be
  

 4   paid the non-quota price, a hundred percent non-quota price.
  

 5   If they opt out, then they would get paid the blend.
  

 6      Q.  Okay.  And then the co-op would pay that directly and
  

 7   they would not, and the co-op would pay that directly just as
  

 8   they would otherwise?
  

 9      A.  Right.
  

10      Q.  Okay.
  

11      A.  Right.
  

12      Q.  And then in (c)(2), or yeah, 72 (C)(2), the Market
  

13   Administrator is going to pay for the producers that have quota
  

14   and are not part of a basically are not part of a Cooperatives;
  

15   is that correct?
  

16      A.  They would pay for, I believe for both.
  

17      Q.  Okay.
  

18      A.  And that money would go over to CDFA for distribution.
  

19      Q.  Okay.  And so that brings up the question, where does
  

20   CDFA get the money to pay out the quota?
  

21      A.  So what would be transferred from the Market
  

22   Administrator would be the blend value of all those producers'
  

23   quota, and then they would, CDFA would reblend it to pay it out
  

24   on a basis of quota and non-quota.
  

25      Q.  And --
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 1      A.  And they would pay it out.
  

 2      Q.  And as I read the order language in the calculation of
  

 3   the blend price, there is nothing in that calculation that
  

 4   shows any deduction for quota monies, so where would the Market
  

 5   Administrator get the money to pay out the quotas at CDFA?
  

 6      A.  So the way it's set up is that they wouldn't be paying
  

 7   quota, they would be transferring the blend value of all the
  

 8   producers who want to be paid on the basis of quota and
  

 9   non-quota to CDFA.  CDFA would then figure out, okay, what's
  

10   the -- what's the quota price, what's the non-quota price,
  

11   based on that pool of revenue that they have.  So it would be a
  

12   redistribution of that blended value revenue on the basis of
  

13   quota and overbase or quota and non-quota, I'm sorry.
  

14      Q.  And would that be the last, since this is kind of a
  

15   three steps here, is that what remains after the first, after
  

16   72(b) and 72(c)(1) are paid out?
  

17      A.  That's the intent, yeah.
  

18      Q.  Okay.  Okay.  Since the Market Administrator is
  

19   involved quite a bit in the payment to producers and payment to
  

20   cooperatives here out of the, for the final payment, was there
  

21   any analysis or looking at what the cost would be to the Market
  

22   Administrator to do that?
  

23      A.  No, there wasn't specifically an analysis of the cost,
  

24   so, no.
  

25      Q.  Okay.  And then, again, going back to a little bit to
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 1   the payment procedure.  Who is going to be responsible for
  

 2   minimum payment?  Since the Market Administrator is paying some
  

 3   of these producers, is it the Market Administrator, then, would
  

 4   be responsible for minimum payment to the producer, or the
  

 5   handler that they are, were -- that pooled them, which is how,
  

 6   normally the handler who pooled them is responsible for minimum
  

 7   payment and the Market Administrator assures that that is done.
  

 8   In this case, would that still be true?
  

 9      A.  So I think this is different.  The handlers are still
  

10   responsibile on that partial payment at the terms that are kind
  

11   of listed here.  But, yes, the final payment would be made to
  

12   the Market Administrator.  They would have to make that
  

13   calculation to determine that the payment was made, or to make
  

14   the correct payment.  Correct.
  

15       JUDGE CLIFTON:  Would you just express that thought again,
  

16   Dr. Schiek?  So you have gotten to the final payment, who makes
  

17   it to the producer?
  

18       DR. SCHIEK:  The Market Administrator, which is different
  

19   than, yes, how it's done in most orders.
  

20   BY MR. SCHAEFER:
  

21      Q.  So the Market Administrator has to get the information
  

22   from the handler.
  

23      A.  Right.
  

24      Q.  And the pool would have to be structured so that the
  

25   money is in the pool --
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 1      A.  Correct.
  

 2      Q.  -- to make that final payment?
  

 3      A.  Correct.
  

 4      Q.  Okay.  Thank you very much, Dr. Schiek.
  

 5       JUDGE CLIFTON:  Ms. May.
  

 6                        CROSS-EXAMINATION
  

 7   BY MS. MAY:
  

 8      Q.  Good afternoon, Laurel May with USDA.
  

 9      A.  Good afternoon.
  

10      Q.  I have a few questions for you.  Your discussion about
  

11   this alternative proposal, is that something that you are
  

12   actually proposing or is that just an example of something that
  

13   you looked at that might work?
  

14      A.  I would say the latter.  It is something we looked at.
  

15   We still, I think, had issues in terms of, we weren't certain
  

16   about whether it satisfies our concerns about out-of-state milk
  

17   the way it's structured, but we wanted to put it out as an
  

18   example of what we thought was another way to recognize quota
  

19   value.  That's essentially what it was.
  

20      Q.  Okay.  My impression from your discussion is that you
  

21   are perhaps inviting USDA to come up with a solution here or an
  

22   alternative?
  

23      A.  I think what we were saying is that USDA is ultimately
  

24   going to make a decision about how -- how things are going to
  

25   work with regard to quota in a California Federal Milk
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 1   Marketing Order, and we were, I guess, providing an example on
  

 2   just another item to consider or another idea to consider.
  

 3      Q.  Well, and we certainly welcome ideas.  On that one
  

 4   proposal, one of the questions I had was about setting the
  

 5   value of quota at any given point from which you would start,
  

 6   you know, calculating the annuity.  And so how, where would you
  

 7   see that happening?
  

 8      A.  You know, I think using the example that we have used,
  

 9   we were looking at a point in time, and you know, one option
  

10   would be to kind of look at a point in time like when the order
  

11   becomes effective, what is it, what is the trading value of
  

12   quota, or you could look, I suppose, at an average over a
  

13   recent period of time, recognizing that there's fluctuations.
  

14   So those would be the ways I would look at it.
  

15      Q.  Okay.  So it wasn't necessarily that number that you
  

16   had in the --
  

17      A.  No, that -- no, no.
  

18      Q.  -- proposal.  Okay.  Hang on one second.  One of our
  

19   colleagues suggested that we ask you about your example of the
  

20   Arizona plant on page 8.  The second problem that you
  

21   identified is that "the Arizona plant will be contributing to
  

22   the quota premium through the pool on any California milk it
  

23   purchases, unlike what happens today.  To the extent that the
  

24   plant attracts a milk supply today using at least the full FMMO
  

25   traditional blend, the logical economic impact is that the
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 1   California milk supply will look to recoup some or all of that
  

 2   lost revenue through over order premiums."
  

 3          I, for sure, was having a hard time getting my head
  

 4   around that whole diagram.
  

 5      A.  Okay.  That's fair.  I think the idea there is that the
  

 6   producer is receiving one price today.  As we see that
  

 7   situation, under a Federal Order, they would be receiving a
  

 8   lower price.  Obviously, it depends on the competitive
  

 9   conditions, whether that producer is able to basically say I
  

10   want to get the higher price that I was being paid before, but
  

11   if that is the case, they might, the issue is that plant would
  

12   pay over order premiums to make that happen, whereas other
  

13   plants may be similarly situated who are located in California
  

14   maybe aren't paying those over order premiums, or don't need to
  

15   pay those over order premiums, because there was no
  

16   pre-existing, different payment level to begin with.
  

17      Q.  Okay.  So it's the change from one --
  

18      A.  It is the change.
  

19      Q.  Okay.  That makes more sense.
  

20      A.  Okay.
  

21      Q.  All right.  Thank you.
  

22                        CROSS-EXAMINATION
  

23   BY MR. RICHMOND:
  

24      Q.  Bill Richmond, USDA.  Thank you, Dr. Schiek.
  

25          Just one additional minor clarifying question to just
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 1   revisit a question that Ms. May had.
  

 2          You say on page 1, I believe, that the Dairy Institute
  

 3   and its members did not set out basically to destroy the quota
  

 4   program.  Yet, you agree throughout your, the line of cross
  

 5   examination that you agreed with the Department's analysis that
  

 6   if the Dairy Institute's proposal were, in fact, adopted, that
  

 7   there essentially wouldn't be enough money to pay out quota in
  

 8   a relatively short amount of time.  Correct?
  

 9      A.  Or, yeah, or another way to look at it is quota holders
  

10   would exit the system, and pretty much at the end, the
  

11   producers in there would be receiving just a blend value.
  

12      Q.  Okay.  And so based on the shortcomings of Proposal 1
  

13   as you have described, so you know, mandatory pooling,
  

14   non-uniform payments to producers, denying the traditional
  

15   order blend price to out-of-state producers, is it your intent
  

16   to basically give the Department some kind of flexibility in
  

17   recognizing the California quota program?
  

18      A.  Yeah, I think that's accurate.  That's an accurate
  

19   statement.  I mean, we were trying to describe how we ended up
  

20   where we ended up with the proposal that we put forward.  We
  

21   also tried to say, Hey, there might be another way, another way
  

22   to, potential way to recognize quota, but, yes, the flexibility
  

23   I think is what we're giving or what we're arguing for.
  

24      Q.  Okay.  Just a flexibility with what we're able to do
  

25   under the statute.  Okay.  We appreciate it very much.  That's
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 1   all.  Thank you.
  

 2       JUDGE CLIFTON:  Dr. Schiek, did your group discuss what
  

 3   would happen if California changed the rules about quota?  Such
  

 4   as changing from the way they now pay for the solids not fat
  

 5   part or any other change that might make a big difference in
  

 6   what percentage of revenues were required to satisfy quota?
  

 7       DR. SCHIEK:  We didn't specifically look at that.  We, you
  

 8   know, we did kind of look at maybe different, you know, on this
  

 9   annuity idea, different payback lengths, but didn't reach any
  

10   particular conclusions on that.
  

11       JUDGE CLIFTON:  Because that's a fixed dollar amount and
  

12   not a percentage, you would think it would need updating from
  

13   time to time, but it hasn't been updated for, what was it, 21
  

14   years or something of the like?  Am I right on that?
  

15       DR. SCHIEK:  That's correct.  The pooling statute
  

16   amendments from 1994 set that rate at 19 and a half cents per
  

17   pound of quota, solids not fat, and it hasn't been changed
  

18   since.
  

19       JUDGE CLIFTON:  And as you see it, USDA would have nothing
  

20   to do with any changes, it would all be done under California's
  

21   system?
  

22       DR. SCHIEK:  Yeah, I think, you know, what we proposed was
  

23   having, having the State or the Federal Order collect the
  

24   revenue and then transfer it to the state for distribution.
  

25       JUDGE CLIFTON:  And the way the Market Administrator would
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 1   decide what amount of money to turn over to the California
  

 2   Department of Food and Agriculture is based on what
  

 3   calculation?
  

 4       DR. SCHIEK:  It's based on the producers, the blend value
  

 5   or the uniform price that would be paid to those producers in
  

 6   aggregate who elect to stay as part of the quota/non-quota
  

 7   system.  That's the total amount of money that would be
  

 8   available and transferred.
  

 9       JUDGE CLIFTON:  And you call it a quota/non-quota group,
  

10   but is there anybody in that group that's non-quota?
  

11       DR. SCHIEK:  Well, any individual producer is going to have
  

12   some share of quota and non-quota.
  

13       JUDGE CLIFTON:  I get it.  Thank you.  So we know that the
  

14   California producers all are crying out for the Federal Order
  

15   prices, we have herd heard it over and over and over again.  It
  

16   seems somehow Draconian to me to say to people holding quota,
  

17   "Everybody can have those Federal Order prices but you."  That
  

18   that seems really unfair to me.
  

19       DR. SCHIEK:  So under the proposal, they would have the
  

20   option to say, we want to be paid the Federal Order blend
  

21   price.  So they could, they could have access to that by making
  

22   that election.
  

23       JUDGE CLIFTON:  But only if they give up their valuable
  

24   asset?
  

25       DR. SCHIEK:  That's true, the way it is structured, which
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 1   is one of the reasons why we looked at another alternative as
  

 2   more of an annuity pay out to essentially pay off the quota.
  

 3       JUDGE CLIFTON:  And yet, the only way that can be funded is
  

 4   out of the revenue stream for each month's receipts from the
  

 5   sale of the milk?
  

 6       DR. SCHIEK:  That's correct.
  

 7       JUDGE CLIFTON:  That's the rub.
  

 8       DR. SCHIEK:  Yep.
  

 9       JUDGE CLIFTON:  There's no fund.  Yeah, I think USDA is
  

10   going to have to have a lot of flexibility.  It's just a very,
  

11   very difficult problem.  Who else has questions for Dr. Schiek?
  

12   Any redirect?
  

13                       REDIRECT EXAMINATION
  

14   BY MR. ENGLISH:
  

15      Q.  At the danger -- Chip English -- at the danger of
  

16   making things more confusing.  Going back to the questions from
  

17   Judge Clifton, one of the, is it one of the conundrums for USDA
  

18   that if they adopt, as in Proposal 1, the quota system, that
  

19   California can change by statute how the quota system works,
  

20   effectively changing the pricing under the Federal Orders?
  

21      A.  I believe that would be a possibility, yes.
  

22      Q.  So let me just see if I can clarify Section 68, and we
  

23   acknowledge it came from Oregon, so maybe if you turn it
  

24   around.  If the concept is that on Day 1, first of all, we take
  

25   the out-of-state milk out, correct, Dr. Schiek?
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 1      A.  Correct.
  

 2      Q.  On Day 1 every dairy farmer in California, whether they
  

 3   have quota or not, or if they have a hundred percent quota or
  

 4   one percent quota, is part, is a California, is a participant
  

 5   in the California quota program, correct?
  

 6      A.  Correct.
  

 7      Q.  Okay.  So when one reads the Section 72, assume for a
  

 8   moment that no one opts out the first month, just to read
  

 9   Section 72, then the only monies paid under (b) or (c) would be
  

10   for out-of-state milk, correct?
  

11      A.  Correct.
  

12      Q.  Okay.  And so to the extent that, and I can understand
  

13   why, to the extent questioners have said that overbase milk is
  

14   automatically included in (b) or (c), that's not right, it is
  

15   only milk that has opted out of being a participant in the
  

16   California quota program, correct?
  

17      A.  It's only -- right.  It's only the out-of-state milk or
  

18   milk that's opted out.
  

19      Q.  Okay.  That's all I have, your Honor.
  

20       JUDGE CLIFTON:  Additional questions from USDA?
  

21                      RECROSS-EXAMINATION
  

22   BY MR. CARMAN:
  

23      Q.  Clifford Carman, USDA.  Could you clarify the opt out
  

24   timing that you are talking about?  For example, if the Order
  

25   were to start January 1, 2017, would the opt out provision be
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 1   acceptable issued in December of 2016?
  

 2      A.  Okay.  So there's no Order yet, and yet they wouldn't
  

 3   be able to -- you are saying they wouldn't be able to opt out a
  

 4   month ahead of time because there is no Order, so that would
  

 5   mean the first month everybody would be in.  That's the way it
  

 6   is drafted.  Maybe that's something we need to look at in terms
  

 7   of providing for that flexibility so they could opt out that
  

 8   first.
  

 9      Q.  Well, it would make a provision in the Order effective
  

10   before the Order was effective, so I think there's a timing
  

11   issue.
  

12      A.  Okay.  Well -- well said, and thank you for noting
  

13   that.
  

14       JUDGE CLIFTON:  Are there any other questions before I
  

15   invite further redirect?  I see none.  Further redirect?  There
  

16   is none.  Dr. Schiek, thank you for helping us with an
  

17   extremely difficult subject.
  

18       MR. ENGLISH:  So, your Honor, what I propose doing is
  

19   getting Mr. Blaufuss started, and getting him on the stand,
  

20   getting his testimony distributed, and going those 30 minutes
  

21   or whatever we have.  And then I commit, to look at, if
  

22   Ms. Hancock can share with me the testimony.  And if I think
  

23   that as a result of that, cross-examination will be limited,
  

24   I'll try to work with her or otherwise come back Friday.  I do
  

25   understand from Mr. Beshore that there are four dairy farmers
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 1   coming Wednesday and they couldn't move.  So that may make it a
  

 2   little harder.  I'm trying to work with you, Ms. Hancock, but
  

 3   I'm not sure if -- let me stop talking and get Mr. Blaufuss on
  

 4   the stand.
  

 5       JUDGE CLIFTON:  We appreciate that.  And I'm very glad to
  

 6   know about the dairy farmers have to be Wednesday, which makes
  

 7   it harder for us to finish Ms. Taylor and Mr. Blaufuss on time.
  

 8       MR. ENGLISH:  We are distributing a relatively short
  

 9   statement, a little over six pages -- well, six pages plus an
  

10   end note, testimony of Rob Blaufuss, Part 4, and a modest
  

11   little 62 page exhibit also labeled Part 4.  And for those who
  

12   weren't here or have conveniently forgotten for good and
  

13   sufficient reason, Part 4 is coming after Part 4 -- I think
  

14   that's perfectly appropriate for this proceeding -- but this is
  

15   the fortification allowance section.
  

16       JUDGE CLIFTON:  Does everyone get colored copies of the
  

17   exhibits?
  

18       MR. ENGLISH:  Yes, at great expense it turns out.
  

19       JUDGE CLIFTON:  Yeah, it is extremely expensive, and I
  

20   appreciate it because it's very helpful.
  

21           Ms. Frisius, I'm going to mark the testimony of
  

22   Mr. Blaufuss, Part 4, as 147; that is right?  Then I'm going to
  

23   mark the exhibits of Mr. Rob Blaufuss, Part 4, as Exhibit 148.
  

24           (Thereafter, Exhibit 147 and Exhibit 148,
  

25            were marked for identification.)
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 1       JUDGE CLIFTON:  Mr. Blaufuss, you remain sworn.  Would you
  

 2   again state and spell your name?
  

 3       MR. BLAUFUSS:  Rob Blaufuss, B-L-A-U-F-U-S-S.
  

 4       JUDGE CLIFTON:  Please raise your hand if you do not have a
  

 5   copy of both these exhibits?  Does anyone else need the
  

 6   exhibits?  All right.  Mr. English, you may proceed.
  

 7                        DIRECT EXAMINATION
  

 8   BY MR. ENGLISH:
  

 9      Q.  And I note, again, that Exhibit 147, on page 7, has an
  

10   end note that we don't ask to be put into the transcript as
  

11   being in the exhibit, and I ask Mr. Blaufuss -- although I do
  

12   think those of us who attend this should get some kind of
  

13   honorary Ph.D. in Economics -- but I ask Mr. Blaufuss to read
  

14   his statement, and I will ask that especially when you read
  

15   numbers, and there's going to be a lot of them, if you could
  

16   read slowly as you get to those.  All right.
  

17      A.  All right.
  

18                    Class I Formula Revisions
  

19           Prior to providing my testimony regarding the
  

20   fortification of fluid milk products, I would first like to
  

21   make revisions to the Dairy Institute of California hearing
  

22   proposal.  The revisions would make adjustments to the Class I
  

23   price calculations as found in Section 1051.50(a)(d).
  

24       JUDGE CLIFTON:  All right.  And just so everyone can hear
  

25   what you are saying, you are saying A like apple, D like dog?
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 1       MR. BLAUFUSS:  That is correct.
  

 2       JUDGE CLIFTON:  Okay.
  

 3       MR. BLAUFUSS:
  

 4   (d)Class I Fluid Carrier Price=(Class I Skim Price*.24)/87.5
  

 5   (a)Class I Price=(Butterfat Price per Pound*3.5) + (Class I SNF
  

 6   Price per Pound*9) + (Class I Fluid Carrier Price per Pound
  

 7   *87.5)
  

 8                  Fortification Credit Revision
  

 9           Proponents of Proposal 2 will also revise the
  

10   fortification credit calculation currently found in
  

11   Section 1051.60(6) for both nonfat dry milk and condensed skim.
  

12   The revised fortification language will mirror current
  

13   California statutory language.  The stabilization plan
  

14   language, as it is, as it relates to condensed skim, states the
  

15   following:
  

16                Each handler, using condensed market skim milk for
  

17                fortifying Class I products, may deduct for each
  

18                pound of milk solids nonfat in such condensed
  

19                market skim milk, a maximum charge of 9 and 87
  

20                hundredth cents ($0.0987) cents per pound.  This
  

21                deduction shall be allowed in calculating the
  

22                gross pool obligation of such handler pursuant to
  

23                the provisions of the Pooling Plan.
  

24       JUDGE CLIFTON:  Now, a tiny thing, but you seem to have
  

25   here a quotation, and if you read "solids nonfat" rather than
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 1   "solids not fat", does it mean the same thing?
  

 2       MR. BLAUFUSS:  I would leave it as it's written because
  

 3   that was pulled from the statutory language.
  

 4       JUDGE CLIFTON:  All right.  And so would you just read the
  

 5   first two lines of the quote again?
  

 6       MR. BLAUFUSS:  Each handler, using condensed market skim
  

 7   milk for fortifying Class I products, may deduct for each pound
  

 8   of milk solids not fat in such condensed market skim milk a
  

 9   maximum charge.
  

10       JUDGE CLIFTON:  Good.  Thanks.  You may proceed.
  

11       MR. BLAUFUSS:
  

12            Fortification of Fluid Milk in California
  

13           As a result of California's higher fluid milk standards
  

14   (as compared to Federal Standard of Identities), differences
  

15   exist in raw milk costing compared to the Federal Order system.
  

16   In the Federal Order system, per FDA, fluid milk standards have
  

17   have a minimum milk solids nonfat level of 8.7 percent
  

18   regardless of fat content.  In California, the base fluid milk
  

19   standards are set at 8.7 percent milk solids nonfat -- I'm
  

20   sorry, correct that -- in California, the base fluid milk
  

21   standards are set at 8.7 percent MSNF for whole, 10 percent
  

22   MSNF for reduced fat milk, 11 percent MSNF for lowfat milk, and
  

23   9 percent MSNF for skim milk.  The elevated level of skim
  

24   required for reduced fat and lowfat milks in California fluid
  

25   milks, necessitates that Class 1 processors in the state
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 1   fortify their milk, either with condensed skim or nonfat dry
  

 2   milk.
  

 3           Currently, in all Federal Orders, the Class I mover
  

 4   price in any given month is set by just two factors, skim and
  

 5   butterfat.  In California, however, there are three factors
  

 6   which are used to set Class 1 prices.  These three factors are
  

 7   butterfat, solids nonfat, and fluid carrier.  The California
  

 8   Class 1 price splits the skim value into two different value
  

 9   streams, solids nonfat and fluid carrier.  In order to ensure
  

10   equal raw product costing under CA fluid milk standards, a
  

11   three factor Class 1 price is necessary.  The goals in setting
  

12   up a system of a three factor Class 1 pricing system is to make
  

13   plants indifferent as to who they receive their milk from and
  

14   to ensure the orderly movements of milk in the state.  Those
  

15   plants which receive higher solids milk will pay a higher price
  

16   for milk coming into the plant compared to those plants with
  

17   lower solids milk.  The low test milk comes at a lower cost to
  

18   those plants, allowing them to pay for a higher level of
  

19   fortification and not be uncompetitive with the plant receiving
  

20   high test milk.
  

21           At the onset of the initial discussion around the
  

22   possibility of California Federal Order hearing, I believe I
  

23   began analyzing what the impact would be to Class 1 milk
  

24   costing under a Federal Order system compared to current
  

25   pricing mechanisms.
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 1       JUDGE CLIFTON:  Current what kind?
  

 2       MR. BLAUFUSS:  Current California pricing mechanisms.  Of
  

 3   particular interest was the impacts of fortification costing
  

 4   differences between the Federal Order and California.  The
  

 5   process of calculating the cost to fortify milk in California
  

 6   is fairly straightforward.  The additional solids used to
  

 7   fortify the fluid milk products are brought into the plant on a
  

 8   Class 2 basis.  In the handler report, however, there is an
  

 9   adjustment made, be it an increase or decrease, to convert the
  

10   Class 2 skim cost of fortification into a -- into a Class 1
  

11   price.  At the end of the day, all solids used to manufacture a
  

12   Class 1 fluid product in California --
  

13       JUDGE CLIFTON:  Read that line again, just from the top of
  

14   page 3.
  

15       MR. BLAUFUSS:  -- manufacture a Class 1 fluid milk product
  

16   in California are priced at the Class 1 price.  For those
  

17   plants which use condensed skim, an .0987 cent per pound credit
  

18   is applied for each pound of solids used to fortify the fluid
  

19   milk product.
  

20       JUDGE CLIFTON:  And let me just make sure I understand what
  

21   the dollar amount is.  Looking at that dollar amount, it's what
  

22   again?
  

23       MR. BLAUFUSS:  It would be 9.87 cents per pound.
  

24       JUDGE CLIFTON:  Thank you.
  

25       MR. BLAUFUSS:  The Federal Orders fortification costing is
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 1   handled noticeably different than current California costing.
  

 2   Federal Orders bring in milk solids nonfat used in
  

 3   fortification as a receipt into the plant and then allocates
  

 4   the vast majority of the skim as Class IV utilization.  USDA
  

 5   then converts the receipts to a skim equivalent using set
  

 6   factors.  The difference between a receipt factor volume and
  

 7   the utilization factor volume represents the volume increase in
  

 8   Class I volume due to fortification.  This increased Class I
  

 9   volume is what is better known as displacement.  The full list
  

10   of fortification factors can be found in Table 1 in
  

11   Exhibit 148.
  

12       JUDGE CLIFTON:  And, Ms. Frisius, will you please insert
  

13   there 148 on page 3 in the blank?
  

14       MS. FRISIUS:  Yes.
  

15       JUDGE CLIFTON:  Thank you.
  

16       MR. BLAUFUSS:  In consultation with Pacific Northwest
  

17   Federal Order staff, I developed out a time series model to
  

18   calculate the full per hundredweight Class I costs, factoring
  

19   in the costs associated with the USDA fortification
  

20   regulations.  I will show the differences in per gallon cost
  

21   for two percent and one percent milks, as well as whole and
  

22   skim milks, for manufacturers with high (9.2 percent SNF), low
  

23   (8.8 percent SNF), and standard tests (actual California SNF
  

24   test levels) milk using both dare Dairy Institute's three
  

25   factor Class I price formula and the current Federal Order two
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 1   factor Class I price formula.  Both analysis will use, both
  

 2   analyses will use the Dairy Institute's proposed pricing
  

 3   formulas and adjusted make allowances.  I will illustrate just
  

 4   how much of an impact not having a three factor Class I formula
  

 5   has on a plant's ability to remain competitive in the market.
  

 6           From a Dean Foods perspective, condensed skim is the
  

 7   preferred method to fortify fluid milk products in California
  

 8   to meet the fluid standards.  In my analysis I will focus
  

 9   solely on fortification costing using condensed skim.  My
  

10   analysis used what is called Pearson's Square to arrive at a,
  

11   at the combination of market test skim milk and condensed skim
  

12   milk to reach the required MSNF level per the California fluid
  

13   milk standards for both 2 percent and one percent.  Pearson's
  

14   square is a mathematical formula which calculates what pounds
  

15   of two different testing products (milk and condensed) are
  

16   needed to arrive at a specified number of pounds at a specific
  

17   skim test.
  

18           To calculate the skim equivalent of the fortifying
  

19   agent for a two factor pricing system, I multiplied the pounds
  

20   of condensed skim needed to fortify a hundredweight of milk
  

21   standardized to either two percent or one percent milk fat, by
  

22   their respective USDA fortification factors.  My analysis
  

23   assumes a condensed skim solids nonfat percentage of 33.5
  

24   percent.  This level of solids nonfat in the fortifying agent,
  

25   per USDA guidelines, equals a volume factor of .904 and a
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 1   Class IV fortification factor of 2.709.  Multiplying the pounds
  

 2   of condensed needed to fortify two percent and one percent milk
  

 3   by their respective factors provides the skim equivalent pounds
  

 4   which will then be used to calculate the cost of fortification.
  

 5   Once the skim equivalent pounds of the fortifying agent are
  

 6   known, I was then able to calculate the value of fortification.
  

 7   There are two separate calculations made in the fortification
  

 8   cost build up.  The first step is to multiply the skim
  

 9   equivalent pounds assigned to the volume factor by the per
  

10   pound Class I price, at a $2.10 per hundredweight base
  

11   differential level.  Next, the skim equivalent pounds allocated
  

12   to fortification is multiplied by the per pound Class IV skim
  

13   price.
  

14           The fortification and milk cost build up for milk at
  

15   test can be found in Table 3.
  

16       JUDGE CLIFTON:  All right.  So this is Table 3 of
  

17   Exhibit 148?
  

18       MR. BLAUFUSS:  Correct.
  

19       JUDGE CLIFTON:  All right.  And I would like, Ms. Frisius,
  

20   for us to show that Table 3 of Exhibit 148 here in the last
  

21   paragraph of page 4.
  

22       MS. FRISIUS:  Okay.
  

23       JUDGE CLIFTON:  You may proceed.
  

24       MR. BLAUFUSS:  Thank you.  The same model discussed just
  

25   now was then used to calculate milk at fortification costs for
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 1   producer milk at 9.2 percent and 8.8 percent SNF levels to test
  

 2   how differences in the MSNF content of producer milk impacts
  

 3   raw product costing.  Using the model just laid out for a two
  

 4   factor Class I pricing system, I then calculated the milk cost
  

 5   in California with a three factor Class I pricing system.  The
  

 6   only functional differences between the two factor and three
  

 7   factor model is that the skim cost portion is broken into two
  

 8   separate cost categories, solids nonfat and fluid carrier.  The
  

 9   three factor pricing calculation, for California milk at test,
  

10   can be found in table 4, of Exhibit 148.
  

11       JUDGE CLIFTON:  All right.  Ms. Frisius, would you enter
  

12   that on the record copies, on top of page 5?
  

13       MS. FRISIUS:  Yes.
  

14       JUDGE CLIFTON:  Table 4, Exhibit 148.  Thank you.  You may
  

15   proceed.
  

16       MR. BLAUFUSS:  Using the Class 1 pricing formula as laid
  

17   out in the Dairy Institute hearing proposal and actual
  

18   commodity prices from 2010 through 2014, I calculated per
  

19   gallon cost for whole, reduced fat, low fat, and skim milks.
  

20   Also factored into the per cost build up, per gallon cost build
  

21   up, was the fortification and displacement cost to fortify
  

22   reduced fat and lowfat milks to meet the California fluid milk
  

23   standards.  A shrink factor of one percent was assumed for all
  

24   fat categories.  The final piece of the total per gallon cost
  

25   build up is the fortification credits.  The total level of
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 1   fortification credits are estimated using the Dairy Institute's
  

 2   proposal and are adjusted to reflect the solids nonfat content
  

 3   of the milk coming into the plant.  Dairy Institute language
  

 4   would have provided the maximum allowed fortification credit
  

 5   throughout 2010 through 2014 of 9.87 cents per pound of skim
  

 6   solids.  The level of fortification credit was corrected to
  

 7   reflect a percentage of MSNF in producer milk, be it 8.8
  

 8   percent, 8.9 percent, or 9.2 percent.
  

 9           The per gallon cost differences of fluid milk products
  

10   show notable differences under a three factor Class I pricing
  

11   system compared to the two pricing, two factor pricing formula.
  

12       JUDGE CLIFTON:  So let us make though changes, Ms. Frisius.
  

13   So we're on page 5, we're in the last full paragraph, second
  

14   line, and the first thing we do is strike the "a" just after
  

15   the word "the".  Is that right, Mr. Blaufuss?
  

16       MR. BLAUFUSS:  Actually, strike out the "the" leave the
  

17   "a".
  

18       JUDGE CLIFTON:  Oh, all right.  Strike the "the".
  

19       MR. BLAUFUSS:  Yeah, I had to re-read the sentence to see
  

20   what fit better.
  

21       JUDGE CLIFTON:  Okay.  And then we call it "two factors",
  

22   so we insert "factor" between "to" and "pricing".
  

23       MR. BLAUFUSS:  That is correct.
  

24       JUDGE CLIFTON:  Would you read that sentence again, please.
  

25       MR. BLAUFUSS:  The per gallon cost differences of fluid
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 1   milk products show notable differences under a three factor
  

 2   Class I pricing system, compared to a two factor pricing
  

 3   formula.
  

 4           The key difference is that while prices for reduced fat
  

 5   and low fat milks are higher under a three factor formula than
  

 6   they would be under a two factor formula, the price gap between
  

 7   high test milk and low test milk is much flatter.  As Table 2
  

 8   of Exhibit 148 shows, a three factor Class I pricing formula
  

 9   levels the competitive playing field by significantly reducing
  

10   the per gallon price gap between a plant taking in high solids
  

11   milk and a plant which takes in low solids milk.
  

12       JUDGE CLIFTON:  And Ms. Frisius, will you fill in the blank
  

13   in that last full paragraph on page 5 to show Table 2 of
  

14   Exhibit 148?  Thank you.  You may proceed, Mr. Blaufuss.
  

15       MR. BLAUFUSS:  Thank you.
  

16           Under a two factor price formula, the 2010 through 2014
  

17   per gallon cost of reduced fat milk at a high test skim
  

18   averaged $1.6171 cents per gallon, while the low test skim
  

19   averaged 1.65, $1.6565, a difference of .0394 per gallon.  That
  

20   price difference --
  

21       JUDGE CLIFTON:  All right.  So let's -- let's just make
  

22   sure it is clear what dollar amounts we're talking about.  So
  

23   the first number, okay.  So the way I would like you to read
  

24   it, if you would, is, for example, 161. or, no, you can't read
  

25   it that way.  What is the best way to read this so that it is
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 1   right in the transcript?  I'll ask you to read it this way,
  

 2   Mr. Blaufuss, just read, $1.6171, if you will, just so it's
  

 3   clear.  And read the sentence from the beginning.
  

 4       MR. BLAUFUSS:  Okay.
  

 5           Under a two factor price formula, the 2010 through 2014
  

 6   per gallon cost of reduced fat milk at a high test skim
  

 7   averaged $1.6171, while the low test skim averaged $1.6565, a
  

 8   difference of 3.94 cents per gallon.  That price difference
  

 9   averaged 3.82 cents per gallon for lowfat milk, over that same
  

10   period.  In comparison, the 2010 through 2014 reduced fat per
  

11   gallon cost with high test skim milk under a three factor
  

12   formula, averaged $1.6815, while the low test skim milk per
  

13   gallon price averaged $1.6810, a difference of only $0.0005 per
  

14   gallon.  Lowfat per gallon cost for high and low test skim
  

15   solids milk under a three factor pricing formula averaged
  

16   $1.6234 and $1.6228, respectively, a difference of only $0.0006
  

17   per gallon.
  

18           Given the nature of the California fluid milk market,
  

19   the 3.94 and 3.82 cents per gallon price advantage enjoyed by
  

20   plants taking in milk with high nonfat solids, would represent
  

21   a significant competitive price advantage over those plants
  

22   which are taking in low nonfat solids milk.  This per gallon
  

23   price gap would give an incentive to fluid milk processors to
  

24   procure milk from those farms which have a higher level of milk
  

25   solids, while at the same time jettisoning those farms that are
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 1   producing milk with lower solids levels
  

 2       JUDGE CLIFTON:  All right.  We'll just insert the word
  

 3   "time" as you read it, we're on page 6, about the middle of the
  

 4   page, the first full paragraph, fifth line down.  We're
  

 5   inserting the word "time" after the word "same" and before the
  

 6   word "jettisoning".
  

 7       MR. BLAUFUSS:  Shifting from using milk from Holstein herds
  

 8   Jersey herds could potentially lead to disorderly marketing for
  

 9   no other reason that to take advantage of the two factor
  

10   Class I pricing regulations.  As my calculation shows, the
  

11   competitive advantage enjoyed by a plant taking in high nonfat
  

12   solids milk is significantly reduced in a Class I pricing
  

13   system, which splits the skim pricing into two separate
  

14   components, nonfat solids and fluid carrier.  It is also
  

15   important to note that a three factor Class I pricing formula
  

16   would represent the status quo for Class 1 in California.
  

17   Those involved in the fluid milk industry in the state have a
  

18   strong understanding and comfort level in a pricing formula
  

19   which splits the value of skim into two separate components,
  

20   solids nonfat and fluid carrier.  The three factor Class I
  

21   pricing formula, per my analysis, would actually lead to higher
  

22   per gallon cost for whole, reduced fat, low fat, and skim
  

23   milks.  Despite this, Dean feels that a three factor pricing
  

24   formula is necessary in order to ensure orderly conditions in
  

25   the California Class 1 market.
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 1   BY MR. ENGLISH:
  

 2      Q.  Chip English.  I have about four or five minutes to
  

 3   start and I was trying to figure out what might make the most
  

 4   sense, and I might jump ahead and then come back, well,
  

 5   tomorrow or Wednesday, or whenever we do this.  So if I can
  

 6   just try to tie things together today.  If you could look first
  

 7   at the bottom of page 5 of your testimony, Mr. Blaufuss, and
  

 8   also have your exhibit handy.
  

 9          When you say "under a two factor price formula for 2010
  

10   to 2014 for gallon cost reduced fat milk at a high test skim,"
  

11   you say averaged 1.6171; is that correct?
  

12      A.  Correct.
  

13      Q.  If you look at Exhibit 148, Table 2, page 2, which IS
  

14   headed Per Gallon Cost Sheet for High SNF, Actual SNF, and Low
  

15   SNF Milk, where would we find the 1.6171 for the two factor
  

16   2010, 2014 average for high test skim?
  

17      A.  It would be in the upper left for high test.  So 9.2
  

18   percent is high test, the actual is just actual test, and the
  

19   8.8 is considered to be low solids.
  

20      Q.  So let's just look at Table 2.  You have got six little
  

21   tables there, correct, in Table 2?
  

22      A.  That's correct.
  

23      Q.  So upper left corner, would that be the two factor
  

24   analysis for high test?
  

25      A.  That's correct.
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 1      Q.  And the right hand side in the upper is the three
  

 2   factor analysis for high test; is that correct?
  

 3      A.  That's correct.
  

 4      Q.  And then the actual is the middle and the two factors
  

 5   on the left; is that correct?
  

 6      A.  That is correct.
  

 7      Q.  And on the right you have got the three factor for the
  

 8   actual SNF, correct?
  

 9      A.  That's correct.
  

10      Q.  And so finally on that page, you have got the, on the
  

11   left hand column, the lower side, the two factor for 8.8 SNF,
  

12   so low SNF, correct?
  

13      A.  Correct.
  

14      Q.  And then the final is the three factor on the right; is
  

15   that correct?
  

16      A.  That's correct.
  

17      Q.  So going through, I'm not sure, maybe that's the only
  

18   one.  So that's how Table 2 works.  And a lot of the other data
  

19   is the build up to Table 2; is that correct?
  

20      A.  Correct.  So I thought about being a jerk and putting
  

21   the cliff notes at the back to make sure everybody had to look
  

22   through the analysis, but like the friendly professor that I am
  

23   today, I made sure to put them up front for those who did not
  

24   want to do all that reading.
  

25      Q.  Okay.  So continuing back to page 5, you have
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 1   referenced the low test milk averaged 1.6565, and where do we
  

 2   find that on Table 2, page 2?
  

 3      A.  It would be the third column on the bottom.
  

 4      Q.  And the lower --
  

 5      A.  Third column from the left.
  

 6      Q.  And it is the left hand side for two factor, correct?
  

 7      A.  Correct.
  

 8      Q.  Because on this chart, everything on the left is two
  

 9   factor, everything on the right is three factor, correct?
  

10      A.  That is correct.
  

11      Q.  All right.  So trying to use my time very wisely,
  

12   turning to page 6, when you reference the three factor for high
  

13   test milk for 2010, 2014 is $1.6815, where do we find that?
  

14      A.  That would be in the upper right table, the third
  

15   column from the left.
  

16      Q.  Okay.  And in the next line you said for low test is
  

17   $1.6810, and we drop down to the bottom table, right hand side,
  

18   third column, correct?
  

19      A.  Correct.
  

20      Q.  Okay.  And just to complete the picture on page 6 for
  

21   the day, you could do the same thing you have for the high test
  

22   three factor pricing for lowfat milk, you would find the
  

23   $1.6234 in the column immediately right of $1.6815, correct?
  

24      A.  Correct.
  

25      Q.  And so similarly, you would find the $1.6228 down at
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 1   the bottom right, correct?
  

 2      A.  Correct.
  

 3      Q.  Okay.  I think I went as fast as I can to try to move,
  

 4   now, tomorrow, or whatever day we put you back up, we're going
  

 5   to undo the cliff notes and go figure out how you got there,
  

 6   correct?
  

 7      A.  I believe we will be doing that.
  

 8       JUDGE CLIFTON:  I'm going to start calling him
  

 9   Dr. Blaufuss.
  

10       MR. ENGLISH:  So, your Honor, I would then propose we stop
  

11   there for now.  I think we have wisely used 30, 35 minutes of
  

12   time to move forward.
  

13       JUDGE CLIFTON:  Yes, I appreciate very much that you have
  

14   given us all that data so that everyone can analyze it.
  

15       MR. ENGLISH:  And I want everybody to do their homework
  

16   tonight, because I'm working tonight.
  

17           Let me just preview.  I will try to spend five minutes
  

18   or so talking to Ms. Hancock.  I remain a little concerned
  

19   about four dairy farmers coming on Wednesday, but I don't know
  

20   how extensive the cross-examination of Mr. Blaufuss might be,
  

21   and I think the analysis is what it is, but I don't know.  I'm
  

22   a little -- I'm getting a not sure.  So I just don't know what
  

23   to do.  So I'll try to have a conversation with Ms. Hancock and
  

24   we'll try to reach some resolution tonight or tomorrow morning.
  

25   I'm -- I think Ms. Taylor's testimony that's left, the
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 1   statement will be shorter and the tables will be complex.
  

 2       JUDGE CLIFTON:  What is she talking about?
  

 3       MR. ENGLISH:  This is her part, this is the impact on
  

 4   pricing of the California, the Dairy Institute of California
  

 5   proposal.  It is very unimportant, very short.  I think
  

 6   Mr. Beshore will stipulate that he will have like five minutes
  

 7   of questions -- so I will do what I can, but I just have to get
  

 8   these witnesses done Wednesday afternoon no matter what.
  

 9       JUDGE CLIFTON:  Understood.  We'll get 'er done.  You know,
  

10   we don't want to go without lunch, but we could.
  

11       MR. ENGLISH:  As long as that's just before
  

12   cross-examination.
  

13       JUDGE CLIFTON:  Somebody's suggesting we order in pizza.
  

14   All right.  So there's a lot of interest in what Ms. Hancock is
  

15   going to show Mr. English as in who else the exhibit?  So the
  

16   question is who else gets to preview it?
  

17       MS. HANCOCK:  Ms. Hancock.  So we have agreed to share
  

18   Mr. Gonsalves' testimony just so they have an idea, with the
  

19   hopes that we can get him on in the morning and off.  And I
  

20   think what Chip had thought was that if we can, if it was short
  

21   enough, that he thought we could get him on and off, we
  

22   wouldn't have a lot of the stuff, then we would maybe do that.
  

23   Otherwise, we're going to have to punt him later.
  

24           But I just found some errors that we need to correct,
  

25   and so I think -- and he doesn't know this, but what I'm going
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 1   to propose is that we just e-mail it to him as soon as we are
  

 2   done.  We said we would give it to Marvin as well, if you guys
  

 3   want it, you can have it, too.  And then we'll hand out the
  

 4   exhibits tomorrow, because those are not scanned in the way
  

 5   that we could share it.
  

 6       JUDGE CLIFTON:  Is it easy for you, Ms. Hancock, to send
  

 7   your e-mail to Mr. English, Mr. Beshore, Mr. Vlahos, and
  

 8   Laurel May?
  

 9       MS. HANCOCK:  Yes.
  

10       JUDGE CLIFTON:  Okay.  Let's do that.  Laurel May can
  

11   decide whether to distribute it to USDA personnel or not.
  

12       MS. HANCOCK:  I don't know if I have John Vlahos and
  

13   Kristine, I already asked Kristine and she told me she didn't
  

14   care.
  

15       JUDGE CLIFTON:  But thank you, yes.  Kristine Reed, if she
  

16   wants it.  And Mr. Vandenheuvel, do you want it as well?  Yes.
  

17   So would you get Mr. Vandenheuvel's e-mail, Ms. Hancock?  Right
  

18   behind you.
  

19       MS. HANCOCK:  I got him.
  

20       JUDGE CLIFTON:  Good.  Thank you so much.  That will help a
  

21   lot.
  

22       MS. HANCOCK:  And I don't know how this fits in.  After
  

23   Mr. -- Mr. Gonsalves, and then after Chip is done, our next
  

24   witnesses are going to be Mr. Shehadey, Mr. Otis, Ted DeGroot,
  

25   and a Federal Order specialist.  I will note that, you know,
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 1   our, three of those are producers as well, and I don't know if
  

 2   they get the same privilege to try and get them on and off the
  

 3   stand, but they have some scheduling issues, too, that we're
  

 4   trying to get through.  So I think if we can get them through
  

 5   by the end of the week, we'll be all right.  And then Ponderosa
  

 6   goes after that.  Right now we have two witnesses for
  

 7   Ponderosa.
  

 8           I think Ponderosa, we might have to do one of them on
  

 9   Friday because he's not available on Thursday, so as long as we
  

10   can get them, I mean, we might have to move that around, but I
  

11   think definitely by Friday.  Only one of the producer-handlers
  

12   is going to have any meat, any bulk to their testimony.  The
  

13   others are going to be fairly succinct.  So, I mean, I think
  

14   once we get through the first one, it's going to go pretty
  

15   fast.
  

16       JUDGE CLIFTON:  Ms. Hancock, what was the person you named
  

17   after Mr. Otis?
  

18       MS. HANCOCK:  Ted D-E, G-R-O-O-T, from Rockview.
  

19       JUDGE CLIFTON:  From Rockview?
  

20       MS. HANCOCK:  Yes.
  

21       JUDGE CLIFTON:  Thank you.  All right.  Does anyone else
  

22   have questions for Ms. Hancock about what her line up is?  No.
  

23           Ms. Hancock, thank you so much for the courtesy of the
  

24   e-mailing of the exhibit, that's very helpful.  Mr. English?
  

25       MR. ENGLISH:  As I say, we'll do the best we can.  My life
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 1   is not particularly well ordered, which is why I'm working
  

 2   constantly all weekend.  I have a client who is literally
  

 3   flying in tonight to have dinner with me on an unrelated
  

 4   subject, insisting that I actually spend a little time on
  

 5   something else.  So that means I'm not going to be reading this
  

 6   until tomorrow morning.
  

 7       JUDGE CLIFTON:  Ms. May?
  

 8       MS. MAY:  I just wanted to mention that there are two other
  

 9   producer witnesses coming in this week, one will be here and
  

10   only available Thursday afternoon, and the other will be here
  

11   Thursday but will also be available Friday.  And those are both
  

12   witnesses that Mr. Dan Smith is bringing out here.  So we have
  

13   agreed to allow to get them on the schedule, too.  But
  

14   Mr. Smith says they will probably both only take about half
  

15   hour each.
  

16       JUDGE CLIFTON:  Very good.  Thank you.  Ms. May, do we, can
  

17   we leave anything in this room?
  

18       MS. MAY:  I believe we can.
  

19       JUDGE CLIFTON:  So sound system can stay in place.  If we
  

20   want to leave our exhibits, we can leave them.  Thank you so
  

21   much.  All right.  A good day, truly a good day.  We're off
  

22   record now at 5:01.
  

23       (Whereupon, the evening recess was taken.)
  

24                            ---o0o---
  

25

6775



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII

 1                   COURT REPORTERS CERTIFICATE
  

 2
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 1         TUESDAY, NOVEMBER 10, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on November 10, 2015.
  

 3   It's a Tuesday.  It is approximately 9:01 in the morning.  We
  

 4   are in Fresno, California, and this is Day 34 of the milk
  

 5   hearing.
  

 6           My name is Jill Clifton.  I'm the United States
  

 7   Administrative Law Judge who is assigned to take in the
  

 8   evidence at this case, I would -- or in this case I should say.
  

 9   I would like to have my fellow United States Department of
  

10   Agriculture employees come forward at this time and enter their
  

11   appearances for the day.  I would like them, for them to be
  

12   followed by teams of proponents and opponents and other
  

13   participants.  Also, if you are here to testify today, I would
  

14   like you to come at the end of all the others to state and
  

15   spell your name as the others will do.
  

16       MR. RICHMOND:  Good morning, my name is William Richmond,
  

17   R-I-C-H-M-O-N-D, I'm with USDA Agricultural Marketing Service,
  

18   Dairy Programs in Washington, DC.
  

19       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

20   Assistant to the Deputy Administrator, Dairy Programs,
  

21   Agricultural Marketing Service, USDA.
  

22       MS. FRISIUS:  Good morning, Meredith Frisius,
  

23   F-R-I-S-I-U-S, here with USDA Dairy Program.
  

24       MS. BECKER:  Good morning, Lauren Becker, B-E-C-K-E-R, I'm
  

25   an Attorney in the Office of the General Counsel for USDA.

6781



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIV

 1       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

 2   Agricultural Economist for the Upper Midwest Milk Marketing
  

 3   Order, Federal Order 30, on detail to USDA Dairy Programs.
  

 4       MS. MAY:  Good morning, Laurel May with USDA, AMS Dairy
  

 5   Program.  I'm a rule maker in the Order Formulation and
  

 6   Enforcement Division.
  

 7       MR. HILL:  Good morning, I'm Brian Hill with the Office of
  

 8   the General Counsel, Marketing Regulatory and Food Safety
  

 9   Programs Division.
  

10       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

11   B-E-S-H-O-R-E, Attorney for the Dairy Farmer Cooperatives
  

12   supporting Proposal 1, California Dairies, Inc., Dairy Farmers
  

13   of America, Inc., and Land O'Lakes, Inc.
  

14       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

15   Megan is M-E-G-A-N, I'm an Attorney with the law firm
  

16   Hanson Bridgett, H-A-N-S-O-N, B-R-I-D-G-E-T-T, also Counsel for
  

17   the Proponents of Proposal Number 1.
  

18       MR. SCHAD:  Good morning, my name is Dennis Schad,
  

19   S-C-H-A-D, I work for Land O'Lakes.
  

20       MR. ERBA:  Eric Erba, California Dairies, E-R-I-C, E-R-B-A.
  

21       MR. JABLONSKI:  Gary Jablonski, G-A-R-Y, J-A-B-L-O-N-S-K-I,
  

22   working with the Cooperatives of Proposal Number 1.
  

23       MR. GARBANI:  Good morning, Pete Garbani, spelled
  

24   G-A-R-B-A-N-I, and I'm with Land O'Lakes.
  

25       MR. ENGLISH:  Good morning, your Honor, Chip English,
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 1   E-N-G-L-I-S-H, with the law firm of Davis, Wright, Tremaine, my
  

 2   office in Washington, DC.  And thank you very much, Mr. Sumner,
  

 3   for reminding me, I was going to say here on behalf of the
  

 4   Dairy Institute of California supporters of Proposal Number 6,
  

 5   just to see if everybody was listening, but Proposal Number 2,
  

 6   thank you.
  

 7       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V -- as in
  

 8   victorious -- U-L-I-N, Attorney with Davis, Wright, Tremaine,
  

 9   also representing the Dairy Institute of California.
  

10       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

11   Economist with Dairy Institute of California.
  

12       MS. KALDOR:  Rachel Kaldor, R-A-C-H-E-L, K-A-L-D-O-R,
  

13   Executive Director Dairy Institute of California.
  

14       MR. ZOLIN:  Alan Zolin, A-L-A-N, Z-O-L-I-N, representing
  

15   Hilmar Cheese.
  

16       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

17   with the Dean Foods Company.
  

18       MS. TAYLOR:  Good morning, Sue Taylor with Leprino Foods.
  

19       MS. HANCOCK:  Nicole Hancock with Stoel Rives, representing
  

20   the California Producer Handlers Association and Ponderosa
  

21   Dairy.
  

22       MR. SHEHADEY:  Richie Shehadey, Producers Dairy.
  

23       JUDGE CLIFTON:  I'm sorry, I have got to get the spelling
  

24   again.  I know I have gotten it once or twice, but --
  

25       MR. SHEHADEY:  On the last name?  She - had - EY.
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 1       JUDGE CLIFTON:  She - had - E-Y.
  

 2       MR. SHEHADEY:  There you go.  Good?
  

 3       JUDGE CLIFTON:  Give me the letters, please.
  

 4       MR. SHEHADEY:  S-H-E, she -- had -- H-A-D -- E-Y.
  

 5       JUDGE CLIFTON:  I get it.  Thank you.
  

 6       MR. VU:  Hi.  Bao Vu, B-A-O, V-U, with the law firm
  

 7   Stoel Rives, and we represent the California Producer Handlers
  

 8   Association and Ponderosa Dairy.  Thanks.
  

 9       MR. DeGROOT:  Good morning, Ted DeGroot, spelled
  

10   D-e-G-R-O-O-T, with Rockview Farms and Ponderosa Dairy.
  

11       MR. GONSALVES:  Good morning, Anthony Gonsalves,
  

12   Professional Legislator, Representative for the California
  

13   Producer-Handlers, G-O-N-S-A-L-V -- as in Victor -- E-S.
  

14   Thank you.
  

15       MR. DeGROOT:  Good morning, Amos DeGroot, Rockview Farms,
  

16   Ponderosa Dairy.
  

17       JUDGE CLIFTON:  That's spelled the same as Ted spells it?
  

18       MR. DeGROOT:  Yes.
  

19       JUDGE CLIFTON:  Thank you.
  

20       MR. LAI:  Good morning, Victor Lai with Producers Dairy
  

21   Foods V-I-C-T-O-R, L-A-I, thank you.
  

22       MS. LOPES:  Good morning, Linda Lopes, L-O-P-E-S, dairy
  

23   person.
  

24       MS. DUARTE:  Good morning, Antoinette Duarte, D-U-A-R-T-E,
  

25   dairy producer, Elk Grove, California.
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 1       MS. REED:  Good morning, Kristine Reed, I'm an Attorney
  

 2   with the Miltner Law Firm, and I represent Select Milk
  

 3   Producers.
  

 4       MR. VANDENHEUVEL:  Rob Vandenheuvel,
  

 5   V-A-N-D-E-N-H-E-U-V-E-L, here with Milk Producers Council.
  

 6       JUDGE CLIFTON:  Is there anyone else who would like to be
  

 7   identified at this time?  No one.  I would like now to invite
  

 8   preliminary matters, announcements, and the like.
  

 9       MS. MAY:  Good morning, Laurel May with USDA AMS Dairy
  

10   Program, also feeling victorious because I was finally able to
  

11   get into the VPN -- it's monumental.
  

12           As you know, everybody is welcome to testify at this
  

13   hearing, if they would like to.  And to do so, you merely need
  

14   to let me or somebody else on the USDA staff know that you
  

15   would like to do that and we'll get you into the line up.
  

16   Anybody who would like to may also question any of the
  

17   witnesses during cross-examination, and to do that you would
  

18   just notify the Judge and approach the podium and you can do
  

19   that.
  

20           We are broadcasting this session of the hearing via
  

21   live audio feed and you can access that at
  

22   www.ams.usda.gov/live.
  

23           The court reporter is taking transcripts and making
  

24   those available to you online approximately two weeks after the
  

25   end of each hearing week.  You can access those at the AMS
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 1   Dairy website.  We do have some extra copies of exhibits on
  

 2   that table back there behind Mr. Vandenheuvel, and so you are
  

 3   welcome to help yourself to those if you would like.
  

 4           Yesterday, at the end of the day we had Mr. Blaufuss on
  

 5   the stand, I believe, and he's looking forward to returning,
  

 6   but I think that according to what I have heard, we might be
  

 7   hearing from a couple of women producers, Lisa Lopes and
  

 8   Antoinette Duarte, who are here from Turlock and Elk Grove,
  

 9   respectively.  So I will turn the time over to somebody else to
  

10   tell us what's happening.
  

11           One more thing, just as a reminder, after this week's
  

12   sessions here at the Piccadilly, we will be moving over to the
  

13   Falls Event Center, which is at 4105 West Figarden Drive, and I
  

14   can give you more precise directions to that if you want.
  

15       JUDGE CLIFTON:  Thank you, Ms. May.  Mr. English?
  

16       MR. ENGLISH:  Good morning, Chip English.
  

17           Yes, your Honor, Ms. May is correct that, of course
  

18   obviously Mr. Blaufuss was on the stand when we finished
  

19   yesterday, I think we all know that.  And we certainly are
  

20   prepared to return him to the stand when the time permits.  We
  

21   have had, I can say, extensive discussions after the hearing
  

22   yesterday, over the evening, early this morning, and I believe
  

23   we have reached sort of the following sort of concept; the two
  

24   dairy persons who just identified themselves would testify
  

25   first, and we are happy to do that.  We believe, and I thank
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 1   Ms. Hancock for sharing the testimony of Mr. Gonsalves last
  

 2   night, we believe based upon what we have read, and at least
  

 3   what I think, subject to how I have been wrong throughout this
  

 4   hearing, how long the cross-examination would likely go, that
  

 5   it should be -- emphasize the word should be -- safe to then
  

 6   turn to him, and we are prepared to accommodate the
  

 7   professional lobby person on that with respect to his
  

 8   testimony, with the hope and expectation that he can be done by
  

 9   1:00 p.m. when that's when he needs to leave.  With that, we
  

10   would then turn back to Mr. Blaufuss to complete Part 4,
  

11   fortification.  And then depending on exactly how things work
  

12   with what's ready at that moment, what we will be ready today
  

13   with Rob Blaufuss, Part 6, transportation, and Sue Taylor,
  

14   Part 3, price impacts.
  

15           I have a couple of housekeeping things to do after
  

16   that, and other than I think you raised an issue before the
  

17   hearing, your Honor, that would complete our testimony and the
  

18   overly optimistic part of me says we can finish that today.
  

19   After much laughter -- I think more realistically, we should be
  

20   able to finish that, I would think, before noon tomorrow.  So I
  

21   think, again, subject to all the vagaries of these things being
  

22   different than you think they are going to be, while I'm taking
  

23   some risk, and if I'm wrong, this is going to be on me, that I
  

24   think we can accommodate Mr. Gonsalves today, as requested by
  

25   Ms. Hancock, and we are prepared to do that with the hope and
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 1   expectation -- by the way, I understand from Mr. Beshore there
  

 2   are four dairy farmers tomorrow, but my understanding is they
  

 3   would be in the afternoon, so hopefully we would finish with
  

 4   what we have got.
  

 5           So we're willing, I hope it's not a big risk.  I think
  

 6   we have all had the opportunity now to have Mr. Blaufuss'
  

 7   testimony over night so hopefully that would compact a little
  

 8   bit of the examination.  Ms. Taylor has a short statement and
  

 9   four tables.  I'm not going to predict how long
  

10   cross-examination is going to go on that.  Mr. Blaufuss has a
  

11   short statement on transportation credits.  So we are
  

12   cautiously optimistic that we could be done by noon tomorrow.
  

13       JUDGE CLIFTON:  Would anyone else like to be heard with
  

14   preliminary matters?  I have a couple.
  

15           I thought of some additional questions that I would
  

16   like Dr. Schiek to respond to.  I would actually like every
  

17   Economist who has not yet testified on quota, to keep in mind
  

18   what I'm thinking and help me with this struggle.
  

19           I would like to have a practical suggestion for USDA to
  

20   consider.  Nobody knows what USDA is going to do, but in the
  

21   event it determines that a Federal Milk Marketing Order is in
  

22   order, that it would be a good thing, USDA has to deal with
  

23   quota.  USDA has control over very little about how quota is
  

24   priced, how it's issued, and so on.  There could be changes
  

25   that might occur through California entities, so this is what I
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 1   want everyone to think about.  Suppose that the USDA determined
  

 2   that the idea of sunsetting quota is a good one, a step toward
  

 3   uniform prices, but that it should not be abrupt and that it
  

 4   should allow the value of quota to be realized.  So suppose
  

 5   that the USDA determined that the way it would deal with quota
  

 6   is that the receipts would have a percentage that is devoted to
  

 7   quota holders, and that that percentage would diminish over
  

 8   time, very gradually, until no more percentage was paid over to
  

 9   the quota holders.  If some system like that were to be
  

10   evaluated, what would the starting percentage be?  What is the
  

11   current percentage that is paid to quota holders?  And if the
  

12   USDA determined that some percentage would be paid over to
  

13   quota holders, that would just be a mathematical calculation of
  

14   what the receipts are, that percentage goes to quota holders.
  

15   Now, it does come from the top of the pool and I know there's
  

16   some objection to that.  But it's one pool at least.  And
  

17   anyone doing business with the California pool would have,
  

18   would be on notice there's quota that has to be dealt with and
  

19   then they can choose whether or not to have business
  

20   transactions that involve the California pool.  And if the
  

21   percentage diminishes gradually over time in a way that's
  

22   designed to recognize the value of the quota and not rob
  

23   anybody of his quota value, you could eventually work toward
  

24   uniform prices.
  

25           So I have no idea if this could be figured out, but if
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 1   it could be, we certainly need the help of all the Economists
  

 2   to figure it out.  Mr. Beshore?
  

 3       MR. BESHORE:  Marvin Beshore.  If I might, and I don't want
  

 4   to go into a long discussion, it's -- but just to make it known
  

 5   and clear on the record -- it's the position of the
  

 6   cooperatives that the quota rights under state law are vested
  

 7   property rights which must be recognized pursuant to the
  

 8   Federal Statute authorizing this hearing.  And therefore, they
  

 9   are not subject to erosion or dissipation by Federal
  

10   Regulation.  I'll leave it at that, but I want that noted.
  

11       JUDGE CLIFTON:  Thank you.  Mr. English?
  

12       MR. ENGLISH:  First, your Honor, thank you, and we
  

13   certainly will do so, but clearly not today.  And, in fact, it
  

14   may be later and allow things to move forward.
  

15           I just want to make sure I had all of it, because at
  

16   least when you said procedurally to me before going on the
  

17   record that you might want to recall Dr. Schiek, I thought you
  

18   suggested that there were a couple questions you wanted to ask.
  

19   Is this the whole -- does this encompass it or is there more?
  

20       JUDGE CLIFTON:  No.  No, well, I guess my overall concern
  

21   is, how does USDA deal with the fact that it does not control
  

22   what California is going to do with respect to quota?  It
  

23   doesn't control changes with regard to how quote is paid, it
  

24   doesn't control whether quota is issued, it doesn't control
  

25   anything about quota.  So how does, number one, how does a
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 1   Federal Order deal with figuring out what part of receipts
  

 2   would be paid over to quota holders, so that's the first thing.
  

 3           And then the second thing is, how to work toward
  

 4   uniform pricing.  And then the third thing is, how to
  

 5   compensate quota holders for the full value of their holding.
  

 6           If, for example, there were some sort of a formula and
  

 7   California decided to go on and retire quota and appropriated
  

 8   the money to do it, or that would be -- that would be an impact
  

 9   that wouldn't change anything under the Federal Order because
  

10   the Federal Order would pay a certain percentage over to the
  

11   quota holders, and if there are no more quote holders, there
  

12   would be no more percentage.  So I don't know how it can work,
  

13   I just think if there's to be a Federal Milk Marketing Order in
  

14   California, this is probably the biggest problem.
  

15       MR. ENGLISH:  And thank you, your Honor, and obviously we
  

16   heard you yesterday with some of your questions.  Let me
  

17   respond very briefly, I don't want to get into a legal debate
  

18   and upset our apple cart with timing, but obviously, I
  

19   fundamentally disagree with Mr. Beshore on what the statute
  

20   means and requires.  And, you know, we certainly believe that,
  

21   yes, there's the Farm Bill language, but because it was not
  

22   written with language such as notwithstanding any of the
  

23   provision of law, because it was not written to physically
  

24   amend Section 608c(5)(b), the Secretary, in our view, needs to
  

25   read all of those and make them consistent, and one cannot
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 1   overrule the other.  That is our thesis from yesterday.
  

 2           So, yes, especially I wrote down number two, the
  

 3   Secretary needs to look at this issue, which is why we tried to
  

 4   provide at least one piece yesterday.  So I thank you for that,
  

 5   I don't want to, again, get into an extended legal debate
  

 6   today, but I wanted to make sure -- and I just wanted also to
  

 7   say I think that there is something that gets lost in this
  

 8   proceeding, and that is that the quota money isn't just extra
  

 9   dollars lying around.  That's money that is coming out of other
  

10   dairy farmers.  And one of the questions is, who are those
  

11   dairy farmers going to be, and how long should that continue?
  

12   So I'm ready to go with dairy farmers.
  

13       JUDGE CLIFTON:  Thank you.  Ms. Hancock?
  

14       MS. HANCOCK:  I just want to make sure that in the
  

15   discussion of value and quota that what's also not lost in this
  

16   is the treatment, the historical treatment for exempt quota as
  

17   well and the values that are assigned to that.  And I'm not
  

18   saying that I agree with kind of an extended buy out, but to
  

19   the extent that that is an option that's being considered, I
  

20   think it is important to consider the exempt quota as well, as
  

21   well as the treatment for the out-of-state producers and the
  

22   impact it would have on them in changing the system.
  

23       JUDGE CLIFTON:  Thank you.  And I hope you will have the
  

24   true solution.  I'm looking forward to it.  No pressure, right?
  

25   No pressure.
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 1           I have said it before, I'll say it again, I am so
  

 2   grateful for the experience and the wisdom and the help that we
  

 3   are getting from every participant in this proceeding.  It's
  

 4   very much appreciated.
  

 5           All right.  Let's see, let me ask, let me ask the two
  

 6   dairy producers who will testify first, to come to the podium
  

 7   together.  Have you discussed, and as each of you responds to
  

 8   this you can speak into the microphone and say who you are
  

 9   before you tell me your answer.  Have you discussed which one
  

10   of you will go first?
  

11       MS. LOPES:  Yes, I will.  Linda Lopes.
  

12       JUDGE CLIFTON:  Linda Lopes will go first.  All right.  And
  

13   do you have any document that you want to have made an exhibit?
  

14       MS. LOPES:  Yes, I have my testimony.
  

15       JUDGE CLIFTON:  All right.  And do you have copies of it to
  

16   distribute?
  

17       MS. LOPES:  Yes, they have, it's been taken care of.
  

18       JUDGE CLIFTON:  All right.  And people are holding up their
  

19   copies.  So let's see, who still needs them.  I would like a
  

20   copy, and I would like to make sure Ms. Frisius has her four.
  

21           All right.  And Ms. Duarte, will you be involved at all
  

22   in Ms. Lopes' testimony?  Will you be asking her any questions
  

23   from the podium, for example?
  

24       MS. DUARTE:  No, I won't.  I have testimony from my heart
  

25   and my mind.  I have not prepared anything to pass out.
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 1       JUDGE CLIFTON:  All right.  Very good.  Then I would invite
  

 2   you to be seated until Ms. Lopes has completed her testimony
  

 3   and then we'll call you.
  

 4           Ms. Lopes, you may be seated in the witness stand,
  

 5   which is this big table to my right.  Please raise your hand if
  

 6   you would still like a copy of the testimony of Linda Lopes,
  

 7   California dairy producer?  It appears they have all been
  

 8   distributed.  Ms. Frisius, will this Exhibit be 149?
  

 9       MS. FRISIUS:  Yes.
  

10       JUDGE CLIFTON:  Yes.  Exhibit 149,
  

11            (Thereafter, Exhibit 149, was
  

12            marked for identification.)
  

13       JUDGE CLIFTON:  I'm marking my copy.  Ms. Lopes, I'll swear
  

14   you in in a seated position.  If you will raise your right
  

15   hand, please.
  

16           Do you solemnly swear or affirm under penalty of
  

17   perjury that the evidence you will present will be the truth?
  

18       MS. LOPES:  I do.
  

19       JUDGE CLIFTON:  Thank you.  Please again, state and spell
  

20   your name.
  

21       MS. LOPES:  Linda Lopes, L-O-P-E-S.
  

22       JUDGE CLIFTON:  Thank you.  You may proceed.
  

23       MS. LOPES:  My name is Linda Lopes and I'm a dairy producer
  

24   from Turlock, California, where my husband and I own and
  

25   operate a 500 cow dairy operation for 48 years.  We ship our
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 1   milk to California Dairies, Inc.  I currently serve as
  

 2   President the California Dairy Women, am a member of the
  

 3   California Dairy Campaign, California Farmers Union,
  

 4   Progressive Ag Organization, the National Family Farm
  

 5   Coalition, and California Milk Advisory Board.
  

 6           I greatly appreciate the opportunity to testify here
  

 7   today in strong support of the Federal Order proposal put forth
  

 8   by California Dairies, Inc., Dairy Farmers of America, Inc.,
  

 9   and Land O'Lakes.  An important aspect of the proposal is to
  

10   maintain our state quota system.  I realize the proposal will
  

11   not solve all the problems of the California dairy producer,
  

12   but it is a start.
  

13           I do not claim to be an expert on milk pricing, but I
  

14   am in charge of the financial business of the dairy operation.
  

15   This job has been very difficult.  I have become an expert in
  

16   balancing a checkbook and knowledgeable in the business's
  

17   income and expenses.  I know that we're not covering our cost
  

18   of production.  Our dairy has been on the CDFA cost study for
  

19   over 20 years and I know the majority of the dairies have been
  

20   losing money.
  

21           In the past 15 years, I have testified many times at
  

22   the California Department of Food and Agriculture in order to
  

23   correct this bad situation, only to be granted pennies or
  

24   nothing.  I had high hopes when Karen Ross was appointed
  

25   Secretary of Ag.  I thought she would be a change.  She wasn't.
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 1   She has been the biggest disappointment for California dairy
  

 2   women.  She has done nothing of significance for California
  

 3   dairymen.
  

 4           The California dairy business at this moment is
  

 5   disintegrating before our eyes.  I hear from many distressed
  

 6   dairy wives who say they cannot take this constant pressure
  

 7   much longer.  Thousands of cows have been sold for beef.  We
  

 8   have lost many dairies, many dairymen, some committing suicide.
  

 9   The dairy industry in California has split many families.  My
  

10   husband and I have worked side-by-side to maintain our
  

11   operation, along with our son, our only child.  When our son
  

12   returned from Cal Poly he was excited to be back on the dairy.
  

13   When he married in 1998, we made him a partner.  He became the
  

14   manager, as we cut back on some of the physical work.  He had a
  

15   difficult time handling the stress of the business, the work
  

16   and not covering the cost of production during the bad years.
  

17   There have been more bad years than good years.  On July 3,
  

18   2013, he left the business without notice.  We had to give him
  

19   a settlement for his partnership.  Since he left, my husband
  

20   and I had to step up.  We've taken over his jobs.  We have not
  

21   seen our grandchildren since Christmas.  They loved the dairy.
  

22   This has been the most difficult thing I've ever had to endure.
  

23   He resents us for being in the dairy business, which led him
  

24   into the business.  If the Federal Order had been in place, we
  

25   would have been paid at least a dollar more per hundredweight
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 1   and things might have been different today for our family.
  

 2           I realize this hearing is not for the purpose of
  

 3   pricing milk -- no, I realize this hearing is not for the
  

 4   purpose of pricing milk, however, we have to have a more stable
  

 5   pricing system if we want the younger generation to continue
  

 6   the dairy industry.
  

 7           Today, many dairymen are changing to trees.  Trees are
  

 8   a lot less work and a lot more money.  I think the Federal
  

 9   Order will be the first step as it puts the California dairy
  

10   farmers in line with other producers throughout the federal
  

11   system.  The cost of production must be part of the equation.
  

12   The Margin Protection Program does nothing for us in
  

13   California.
  

14           In conclusion, it has been far too long that dairy
  

15   producers in California have been at this disadvantage.  We
  

16   need to be on a level playing field.  I urge you to adopt the
  

17   Cooperatives' Federal Order proposal.  I thank the United
  

18   States Department of Agriculture for the opportunity to present
  

19   this testimony today.  Thank you.
  

20       JUDGE CLIFTON:  Thank you, Ms. Lopes.  How long have you
  

21   and your husband been operating the 500 cow dairy operation?
  

22   48 years, you say?
  

23       MS. LOPES:  Yes.
  

24       JUDGE CLIFTON:  Has it been located on the same ground that
  

25   entire time?
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 1       MS. LOPES:  No, we originally started in Merced, and then
  

 2   we bought in Turlock in 1981, so we have been there for 34
  

 3   years.
  

 4       JUDGE CLIFTON:  And I'm sure that when you included your
  

 5   son in the partnership, you expected that to be a benefit to
  

 6   him.  When was that?
  

 7       MS. LOPES:  That was in 1998 when he got married, we made
  

 8   him a partner.
  

 9       JUDGE CLIFTON:  And were there good years for a time?
  

10       MS. LOPES:  You mean as a business having good years or
  

11   good years?
  

12       JUDGE CLIFTON:  Yes.  Yes, financially for the business.
  

13       MS. LOPES:  Yes, but we have had a lot less good ones than
  

14   bad ones.
  

15       JUDGE CLIFTON:  Has that been true ever since 1998?
  

16       MS. LOPES:  Oh, that's been ever since the beginning, I
  

17   believe.  But at the beginning, as long as you worked hard, you
  

18   could get through it.  But today that is not true.  Today it is
  

19   so far off, like today, say the cost of production is $19.00
  

20   and we're getting 15, so that's a big difference to make up.
  

21   And two people in their 60's can't do all the work, you have
  

22   hired help that you have to pay.
  

23       JUDGE CLIFTON:  There's one word in your statement that I
  

24   think we may want to change on the record copy.  It's on
  

25   Page 2, and it's in the top paragraph, which is just a partial
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 1   paragraph.  And when you say fourth line up from the bottom of
  

 2   that paragraph, "this has been the most difficult thing I have
  

 3   ever had to endure."  We just need to respell thing, is that
  

 4   right?  Do you see it?  I'm looking at it.
  

 5       MS. LOPES:  Yes, I have "think".  I'm sorry.
  

 6       JUDGE CLIFTON:  No problem.  We can fix it now.  All right.
  

 7   So Ms. Frisius, do you see where I am?
  

 8       MS. FRISIUS:  Yes.
  

 9       JUDGE CLIFTON:  Thank you.  So we're just changing the word
  

10   "think" to "thing".  And is there anything else you would like
  

11   to add before I invite questions from all the people here?
  

12       MS. LOPES:  No, I just think we really need this at this
  

13   time to finally get some stability in the industry here in
  

14   California.  It's been needed for quite some time.
  

15       JUDGE CLIFTON:  Now, when you say civility --
  

16       MS. LOPES:  Stability.
  

17       JUDGE CLIFTON:  Thank you.  Thank you.  Stability.
  

18       MS. LOPES:  It could be civility too, as far as that goes.
  

19       JUDGE CLIFTON:  Who would like to ask the first questions
  

20   of Ms. Lopes?  Mr. Beshore.
  

21                        CROSS-EXAMINATION
  

22   BY MR. BESHORE:
  

23      Q.  Marvin Beshore.  Thank you for coming and testifying
  

24   today, Ms. Lopes.  I have just one question.  You have heard,
  

25   you were here in the room when there was some discussion this
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 1   morning about quota, the quota program, and you, of course, had
  

 2   prepared your comments here today before -- before coming, and
  

 3   made the statement, "an important aspect of the proposal is to
  

 4   maintain our state quota system."  So I would just like you to
  

 5   elaborate on that.  Tell us why that was part of your statement
  

 6   and how it's -- how it's important to you.
  

 7      A.  Well, we have a lot -- there's value to our quota.  We
  

 8   have a lot of money invested in our quota depending upon how
  

 9   much quota you have, and to just take it away I don't think
  

10   that would be fair.  So there would have to be some way to --
  

11   to, I don't know what would be the right way to do it, you
  

12   know.  But doesn't some other states in the Federal Order
  

13   system also have quota?  Isn't there another state that has
  

14   quota?
  

15      Q.  Actually --
  

16      A.  Is it Ohio or someplace?
  

17      Q.  No, there are not.
  

18      A.  There are not?  Somebody always says there is someone
  

19   that does.
  

20      Q.  No.
  

21      A.  That's what my husband always tells me.
  

22      Q.  Virginia has a system called the Base System, which
  

23   sometimes is thought to be somewhat similar, but it is
  

24   actually, it is actually quite different.  So on your, so,
  

25   what, do you own quota?
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 1      A.  Yes.
  

 2      Q.  Okay.  And what portion of your production roughly is
  

 3   covered by quota?
  

 4      A.  It's not a large.  I think maybe like 30 percent.
  

 5   Yeah.  Some people have a lot more.  But, you know, there's a
  

 6   value to that quota on your financial statement when you look
  

 7   at it.  But I know that when quota started, we weren't supposed
  

 8   to do, to have a value, but it's become a value and people have
  

 9   spent a lot of money buying quota, and there should be some way
  

10   to compensate for that.
  

11      Q.  And it is a value on your --
  

12      A.  Yes, definitely.
  

13      Q.  -- on your balance sheet?
  

14      A.  Yes.
  

15      Q.  So when you go to the bank --
  

16      A.  Yes.
  

17      Q.  -- that's part of your financial statement?
  

18      A.  Yes, yes, and I would hate to lose it.  Yes.
  

19      Q.  Thank you very much.  That's all I have.
  

20       JUDGE CLIFTON:  Who next has questions for Ms. Lopes?
  

21   Mr. Richmond?  And Ms. Lopes, be sure to wait until he is
  

22   finished talking before you respond.
  

23       MS. LOPES:  Thank you.
  

24                        CROSS-EXAMINATION
  

25   BY MR. RICHMOND:
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 1      Q.  Bill Richmond, USDA.  Thank you very much for coming
  

 2   here this morning.  We appreciate your testimony.  We just
  

 3   wanted to thank you, especially, we know you have put a lot of
  

 4   effort into this process so far with your work with California
  

 5   Dairy Women and the California Dairy Campaign, and it's really
  

 6   been a big help to us in the Department in better understanding
  

 7   the California dairy industry.  So thank you.
  

 8      A.  Thank you.
  

 9       JUDGE CLIFTON:  Are there other questions for Ms. Lopes?
  

10   Ms. Lopes, what else would you like us to know before you
  

11   leave?
  

12       MS. LOPES:  Well, the dairy business is a good business,
  

13   and I think we need to do this to help to get it more stable so
  

14   the younger generation will want to be in the dairy business.
  

15   You know, the average age for people in the dairy business is
  

16   pretty high, and if we want it to continue and have a product
  

17   for our consumer, we have to do something to keep the younger
  

18   generation wanting to continue with this business.
  

19       JUDGE CLIFTON:  Thank you so much.
  

20       MR. BESHORE:  Your Honor, has the exhibit been marked and
  

21   received?
  

22       JUDGE CLIFTON:  It's been marked, but not yet received,
  

23   Mr. Beshore, thank you.  Does anyone have any other questions
  

24   for Ms. Lopes before you determine whether you have any
  

25   objection to Exhibit 149?  No one.  Are there any objections to
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 1   the admission into evidence of Exhibit 149?  There are none.
  

 2   Exhibit 149 is admitted into evidence.
  

 3           (Thereafter, Exhibit 149, was
  

 4            received into evidence.)
  

 5       JUDGE CLIFTON:  Ms. Duarte, you may now come forward.  Now,
  

 6   I think you will need to pull your chair closer to the table so
  

 7   that your mouth will be at the right distance from this
  

 8   microphone.  I'll swear you in in a seated position.  If you
  

 9   would raise your right hand, please.
  

10           Do you solemnly swear or affirm under penalty of
  

11   perjury that the evidence you will present will be the truth?
  

12       MS. DUARTE:  I do.
  

13       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

14   name.
  

15      MS. DUARTE:  Antoinette Duarte, A-N-T-O-I-N-E-T-T-E,
  

16   D-U-A-R-T-E.
  

17       JUDGE CLIFTON:  I am pronouncing it wrong.
  

18       MS. DUARTE:  It is the Portuguese.
  

19       JUDGE CLIFTON:  Thank you.  We want to know about you and
  

20   your involvement in the industry, in addition to your message
  

21   for us.  So you may proceed in any way you like.
  

22       MS. DUARTE:  Thank you.  I would apologize for not
  

23   preparing anything, but this is, I was asked to come down weeks
  

24   ago, and to put something on paper, I was having a difficult
  

25   time.  I attended and presented testimony in Sacramento, and it
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 1   just seemed like you get tired of putting things on paper.  And
  

 2   sometimes coming from your mind and your heart is better.
  

 3           My husband and my son and I own and operate a dairy in
  

 4   Elk Grove, California, where, at one time we had 28 dairies and
  

 5   today we have 6.  My son did not go to college, he went to a
  

 6   JC, and because of an injury back in, I would say 18 years ago
  

 7   that my husband got, my son did not pursue his college career,
  

 8   and he stayed home, and he has been with us ever since then.
  

 9           Five years ago my husband suffered a stroke.  And all
  

10   the responsibility of the dairy fell on my son's hands on the
  

11   morning of May 22nd, 2010.  And he is with us struggling,
  

12   working hard, doesn't have anytime to spend with his children.
  

13   He's got three kids, two boys and a girl.  And I look at the
  

14   dairy industry and I see there is no future for my
  

15   grandchildren.  In fact, I have sat down with them and I
  

16   basically told them, "If you guys decide you want to think
  

17   about coming to the dairy, I'm going to smack your hands with a
  

18   ruler."  Because it's a lot of hard work, a lot of stress.  The
  

19   rewards are you work as a family, but the negative is every
  

20   month you are eating away your equity.
  

21           We do have approximately 56 percent of our milk is
  

22   quota.  Our quota value is 56 percent.  We belong to, we ship
  

23   our milk to DFA.  And I am the Vice President of California
  

24   Dairy Women, which we began our organization in 1996.  And like
  

25   I mentioned, I've been to Sacramento many times and presented
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 1   testimony.
  

 2           In our area, the reason why we have lost a lot of
  

 3   dairies is the volatility.  There's quite a few young dairymen
  

 4   who could not stay in business any longer.  They did not see a
  

 5   light at the end of the tunnel.  The equity was being eaten
  

 6   away.  And then when you have investors coming in and offering
  

 7   large amounts of money for acreage to turn those nice dairies
  

 8   into walnut trees.  In our area it's either walnut trees or
  

 9   grapes.  And in the past four years there has been three large
  

10   dairies that have gone into walnut trees and one dairy behind
  

11   me who is being sold, I believe it's this Thursday, and one of
  

12   them, part of the parcel will be into walnut trees.
  

13           I believe it is time for a change that California goes
  

14   into the Federal Order.  We have suffered enough volatility.
  

15   It is time to change hands on how our milk is being priced.  I
  

16   realize that there is a lot of opposition, but in order for us
  

17   to have a healthy dairy industry on the farm side, if there's
  

18   no changes, we're not going to have a local milk, such as I
  

19   stated, in Elk Grove, from 28 dairies down to 6.  It is very
  

20   sad.  It is a very sad situation.
  

21           I have had, my road where I live on is very, very busy
  

22   now because Elk Grove is growing, and I have had people who
  

23   stop by don't realize how far we are from Elk Grove, that they
  

24   have run out of gas, because they go down and visit the local
  

25   correctional center.  And many of them have stated where did
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 1   all the dairies go?
  

 2           We, at one time, had many children come out and tour
  

 3   our dairy, and because of the responsibility that we have
  

 4   incurred in the last five years due to my husband's health, we
  

 5   had to stop it because it took a lot of time.  But I'm seeing
  

 6   that the people that lost because we stopped was the children.
  

 7   Because they don't have the advantage of coming out to the
  

 8   dairies and seeing where their milk comes from.  And so if we
  

 9   do lose more and more dairies, that is going to be a major
  

10   impact for the local supply of our milk, and then, of course,
  

11   the economy of our community, and also the children who will
  

12   not be able to see where the cows are at.
  

13           I support the Proposal Number 1 from the DFA and CDI,
  

14   and I'm hoping that the Department will see fit that we, in
  

15   order to have a stable industry on the dairy producer side,
  

16   that we can have the opportunity to go into the Federal Order.
  

17       JUDGE CLIFTON:  I don't know where Elk Grove is.  Could you
  

18   describe for me what county you are in?
  

19       MS. DUARTE:  We're in Sacramento County, approximately 15
  

20   miles from Sacramento.  My husband and my son, my, actually, my
  

21   husband and I started the dairy 43 years ago.  I am a third
  

22   generation dairy farmer.  My son, like I said, has taken over
  

23   the responsibility, and at one time I thought maybe my children
  

24   would be a great business for them.  But if this continues, we
  

25   might not be in business for my children.  My oldest grandson
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 1   is 11.  He's out there driving tractor, pulling calves, very
  

 2   hands-on, so it's nothing where he shies away from work.  But
  

 3   like I say, I keep instilling in him, get an education and go
  

 4   find something else to do, because we might not be in business
  

 5   if this continues this way.  Equity is being eaten.  And we
  

 6   just renewed our loans, our hay loan and our lines, and
  

 7   speaking to our banker, they are very concerned with the loss
  

 8   of dairies that are going out every week.  These are not small
  

 9   operations.  We're milking 560 cows, and when you see dairies
  

10   that are going out every week and advertising, sending out to
  

11   other dairymen, 5, 6, 7, 1000, 1200 cows, it is a signal that
  

12   things need to be, the pricing system needs to be changed in
  

13   order for us to have a healthy dairy segment for the producers.
  

14       JUDGE CLIFTON:  When you say you're a third generation
  

15   dairy producer, where were the original location -- where was
  

16   the original location and has that changed over time?
  

17       MS. DUARTE:  My grandfather started his dairy in Stockton,
  

18   and then went back to Azures and took my father and my two
  

19   uncles.  And then at the age of 19, my dad remembered how
  

20   California was a land of opportunity, so he came here at the
  

21   age of 19.  And then my uncle, his brother, followed five
  

22   months later.  They milked cows for, I believe it was almost
  

23   two years, and then got married and then they started a dairy
  

24   as a partnership.  And then in 1973, my dad bought some
  

25   property, and along with my brothers, they went and they moved
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 1   half of the cows to Escalon, which is in the Stanislaus County
  

 2   area.  And then when my dad passed away 10 years ago, my
  

 3   brothers decided, four 4 years ago, to sell the dairy.
  

 4           And it was a wonderful dairy.  It was one of the
  

 5   largest, I should say it was one of the most efficient, because
  

 6   it was president first round barn that milked eight cows at the
  

 7   time in 1973.  It was an idea that came from New Zealand.  And
  

 8   the dairy is still there.  The people that bought the land,
  

 9   also, it's going to go into almond trees.
  

10           But my husband and I did start our own dairy.
  

11   Actually, went into debt before we even got married.  At that
  

12   time, the banks allowed the husband and wife not being married
  

13   to sign on the dotted line.  So we love our area, we love the
  

14   industry, but the volatility, as I stated, my husband suffered
  

15   a stroke and it was the effects of the stress.  He was very
  

16   involved with the dairy industry as far as he was a Board
  

17   Member of Western United for many years.  And at that time, him
  

18   and another gentleman who have also passed, and his sons have
  

19   carried on the legacy of their dairy, stressed that going into
  

20   the Federal Order.  And here we are years later and we're still
  

21   talking about it.
  

22       JUDGE CLIFTON:  When you say equity is being eaten, do you
  

23   have any numbers for the USDA to consider about the equity
  

24   being eaten and the business that you are involved in?  For
  

25   example, do you know how much of your equity is lost each year?
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 1   Do you know how much your dairy operation is losing?  Do you
  

 2   have any kind of numbers like that that would be of assistance?
  

 3       MS. DUARTE:  To give out personal information, I have no
  

 4   problem on that.  I'm roughly about $24,000 short each month.
  

 5   I finished our year-end, we are incorporated, became
  

 6   incorporated 2006 because our son is in the dairy business, and
  

 7   we have two other children who are not.  So to protect his hard
  

 8   work and dedication, we incorporated.  And our year ended
  

 9   October 31st.  And of course, by the beginning of October I
  

10   already know basically, what our standings are.  And I don't
  

11   need $24 milk, I don't need $20 milk.  I just want whatever it
  

12   cost me to produce that milk.  We have five employees, and
  

13   everything has gone up.  Each month you look at the bill and
  

14   there's an added surcharge for this, and an added surcharge for
  

15   that.  And that extra dollar that we would be getting by being
  

16   in the Federal Order, it would help with all the extra charges
  

17   that we are getting.
  

18           We have become so efficient -- we have been told, "you
  

19   need to be efficient in order to stay in the business."  We
  

20   have become efficient.  We have no other way to tighten the
  

21   belt.  And yet, we're losing dairies, we're losing equity, and
  

22   I'm only in here because my son wants it.  And in the past two
  

23   years I keep telling him, "Justin, we need to get out."  He
  

24   goes, "Mom, one more year."  How could I put a For Sale sign
  

25   and sell my cows if my son is there working from 4:30 in the
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 1   morning until sometimes 8:00 at night.  And he does all the
  

 2   breeding, he does the relieving, the feeding.  Not the milking,
  

 3   we have good relief milkers for that.  But to oversee
  

 4   everything.  And I don't have the heart to put a big For Sale
  

 5   sign because he just pleads, one more year, one more year.  So
  

 6   I told him, I said, "If we do not go into the Federal Order,
  

 7   Justin, there is no future, so you better start preparing that
  

 8   we will put this dairy up for sale and join the rest of the
  

 9   community and put trees in."
  

10       JUDGE CLIFTON:  What is the name of the incorporated
  

11   business?
  

12       MS. DUARTE:  Duarte Family Dairy, Inc.  And hopefully, like
  

13   I mentioned, I told my grandsons, please get an education and
  

14   go in, if you like the dairy industry, there's other aspects of
  

15   the industry that you can become involved in and be in business
  

16   with, but not on the farm.  But I see my grandson out there
  

17   with his dad, and he's literally out there working very hard,
  

18   and I'm so proud of him, and I would like to carry on the
  

19   legacy to have the fifth generation involved in the dairy
  

20   industry on the ranch.
  

21       JUDGE CLIFTON:  Do you have anything else you would like to
  

22   add before I invite questions?
  

23       MS. DUARTE:  No.  I want to thank you for the opportunity
  

24   and I do support the Proposal Number 1, as I stated.
  

25       JUDGE CLIFTON:  Who would ask the first questions of
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 1   Ms. Duarte?  Mr. Beshore?
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. BESHORE:
  

 4      Q.  Marvin Beshore.  Thank you, Ms. Duarte.  Just one
  

 5   question.  Can you tell us a little bit and provide, you know,
  

 6   for this record, information about how you acquired the quota
  

 7   on your farm, or how you came to have that quota holding?
  

 8      A.  We purchased it.  We purchased every pound of it in
  

 9   increments, as we could.  And we have gotten information, like
  

10   I said, dairies going out of business, and people are buying
  

11   quota.  There is one of the brokers that told me every time
  

12   some quota is available he's got people buying it, so there is
  

13   a value to it.  And there, hopefully there is, you know, for it
  

14   to stay in with the value, if we do want to move on to the
  

15   Federal Order.
  

16      Q.  Okay.  So neither your business, you and your husband's
  

17   operation, nor your family, actually had any quota issued to
  

18   you at the time the law was passed in --
  

19      A.  Very few pounds.  Just a couple pounds here and there
  

20   and that was it.  But no -- no 95 percent of it was purchased.
  

21      Q.  Okay.  Very good.  Thank you very much.  Thanks for
  

22   coming.
  

23      A.  Thank you.
  

24       JUDGE CLIFTON:  Who else has requests for Ms. Duarte?
  

25   Mr. Richmond?
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 1       MR. RICHMOND:  Bill Richmond.  Thanks a lot, Ms. Duarte, we
  

 2   appreciate it.  It's been very helpful.
  

 3       JUDGE CLIFTON:  Are there other questions for Ms. Duarte?
  

 4   I thank you so very much.  I thank both of you for coming and
  

 5   sharing your heartache, as well as the factual data that the
  

 6   USDA has to have.  Thank you.
  

 7       MS. DUARTE:  May I add something?
  

 8       JUDGE CLIFTON:  Yes.
  

 9       MS. DUARTE:  My brother, when they sold the ranch, he got
  

10   the opportunity to work for a local auction yard in Escalon,
  

11   which is Stanislaus County, just a few miles away from the
  

12   original dairy where my dad and my brothers and my mom had.
  

13   And he, him and I have contact almost everyday.  And he has
  

14   shared with me that lately, in the past two months, about a
  

15   month and a half I should say, that the faces of the dairymen
  

16   going in to take the cows that are no longer productive to
  

17   beef, and he said it's very, very sad to see the concern, the
  

18   stress, the unknown, the uncertainty, the future that lies
  

19   ahead of the dairy producers.  And taking the cows that are no
  

20   longer producing, hoping that that's going to pay a bill, fill
  

21   that void between the cost and the income that we're receiving.
  

22   And when we get our milk check and we see out there what we are
  

23   getting paid per hundredweight, and it's around $16, it doesn't
  

24   pay the bills.  It does not pay.  And that causes a lot of
  

25   stress amongst the families, husbands and wives, the bankers
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 1   and the dairymen, the dairymen and their suppliers, and it
  

 2   trickles down on and on and on.
  

 3           Thank you for this opportunity.
  

 4       JUDGE CLIFTON:  You are most welcome.  And thank you.
  

 5           I think we're ready now for Mr. Gonsalves' testimony.
  

 6   If you would come forward at this time and take the witness
  

 7   stand.  And I would invite the distribution of any exhibit that
  

 8   would be introduced through his testimony.
  

 9           All right.  I think there are two documents that are
  

10   being distributed, one is the Testimony of Anthony Gonsalves,
  

11   and the other is the Exhibits to the testimony.  Please raise
  

12   your hand if you do not yet have a copy of each.  All right.
  

13   Let us mark the exhibits first, and then I'll swear in
  

14   Mr. Gonsalves.  Ms. Frisius, I believe the testimony of
  

15   Anthony Gonsalves would be Exhibit 150; is that correct?
  

16       MS. FRISIUS:  Correct.
  

17       JUDGE CLIFTON:  Exhibit 150.
  

18            (Thereafter, Exhibit 150, was
  

19            marked for identification.)
  

20       JUDGE CLIFTON:  And the exhibits to the testimony of
  

21   Anthony Gonsalves would be 151.  Exhibit 151.
  

22            (Thereafter, Exhibit 151, was
  

23            marked for identification.)
  

24       JUDGE CLIFTON:  I will swear you in in a seated position.
  

25   Would you raise your right hand, please?
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 1           Do you solemnly swear or affirm under penalty of
  

 2   perjury that the evidence you will present will be the truth?
  

 3       MR. GONSALVES:  Yes.
  

 4       JUDGE CLIFTON:  Thank you.  And Mr. Vu, if you will
  

 5   identify yourself and then you may proceed.
  

 6                       DIRECT EXAMINATION
  

 7   BY MR. VU:
  

 8      Q.  Thank you, your Honor.  Bao Vu.
  

 9          Good afternoon, Mr. Gonsalves.
  

10       JUDGE CLIFTON:  Oh, no, it's not.
  

11   BY MR. VU:
  

12      Q.  It's morning.  Good morning, Mr. Gonsalves.  How are
  

13   you doing?
  

14      A.  Doing good, thank you.
  

15      Q.  Thank you so much for being here today, and a special
  

16   thank you to the parties, the Judge and the USDA for
  

17   accommodating our schedule.  So I'm going to have you just read
  

18   your statement, and I may interrupt you from time to time to
  

19   flesh some things out, but I don't anticipate doing so too
  

20   frequently.  So for now, I'll have you just get started, and
  

21   please keep in mind to read the headings and to read slowly for
  

22   the court reporter's benefit.  Thank you.
  

23       MR. ENGLISH:  Your Honor?
  

24       JUDGE CLIFTON:  Yes, Mr. English?
  

25       MR. ENGLISH:  I'm not going into interrupt the testimony.
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 1   What I would like to do, though, is just note that I want to
  

 2   reserve our rights to raise admissibility objections only
  

 3   until after he's read it, and just don't need to discuss it now
  

 4   we can let him go.
  

 5       JUDGE CLIFTON:  Good.  Thank you.  Yes, you may reserve
  

 6   that right.  All right.  Then, Mr. Gonsalves, when you give
  

 7   your testimony to us, I want the headings to be included in
  

 8   what you state.
  

 9       MR. GONSALVES:
  

10                           INTRODUCTION
  

11           Good morning -- not afternoon -- and thank you for
  

12   allowing me to share my testimony with you today.  My name is
  

13   Anthony Gonsalves and I am President of Joe A. Gonsalves & Son,
  

14   a lobbying firm, specializing in the representation of clients
  

15   before the California State legislature.  My dad, Joe A.
  

16   Gonsalves, started the firm in 1975.
  

17           I am here to testify in support of the California
  

18   Producer Handlers Association, Proposal 3, seeking to recognize
  

19   existing quota value in California, including the value of
  

20   "regular" and "exempt" quota presently held by a class of
  

21   producers commonly referred to as "Producer-Handlers" or
  

22   "Producer-Distributors".  While these terms are interchangeable
  

23   in California, I will call them "exempt quota holders" for the
  

24   purpose of this testimony, in order to differentiate them from
  

25   the producer-handler definition used in the federal orders and
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 1   as proposed by both the Cooperatives and the Dairy Institute.
  

 2           I have witnessed behind-the-scenes, the legislative
  

 3   efforts involving the Gonsalves Milk Pooling Act and related
  

 4   dairy and quota issues for the past 38 years.  The legislative
  

 5   history I will be testifying about today, highlights that a
  

 6   class of quota called exempt quota held by the remaining four
  

 7   exempt quota holders has been an integral part of the
  

 8   California quota system since the conception in 1967.
  

 9      Q.  I'm going to interrupt you real quick, Mr. Gonsalves, I
  

10   see in your testimony that you state that you --
  

11       JUDGE CLIFTON:  That -- follow the example of the witness
  

12   Mr. Vu, and pace your voice accordingly.
  

13   BY MR. VU:
  

14      Q.  Oh, sorry.  Thank you.
  

15          Mr. Gonsalves, I see in your testimony that you state
  

16   you have been involved in the Gonsalves Milk Pooling Act and
  

17   related dairy and quota issues for the past 38 years.  Can you
  

18   give us some of your education and work history following high
  

19   school?
  

20      A.  Well, I started out working as a Manager at Thrifty
  

21   Drug Store, and worked my way up through the ladder, and
  

22   decided I was more interested in politics so I took a job with
  

23   the State Senate for a year before starting with my father in
  

24   1977.  But I think my training started back in 1963 walking
  

25   precincts for my father when he was running for the State
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 1   Assembly.
  

 2          And I can tell you, he felt so emotionally involved in
  

 3   passing the Gonsalves Milk Pooling Act.  I remember when he
  

 4   came home from Sacramento and he literally broke down in his
  

 5   office in tears when the Governor signed that bill.
  

 6      Q.  Perfect.  You can continue.
  

 7      A.
  

 8                         JOE A. GONSALVES
  

 9           My dad, Joe A. Gonsalves, was a true exemplification of
  

10   the fulfillment of the American dream.  From the humblest
  

11   beginnings in the farming region of the Imperial Valley, he and
  

12   his immigrant parents settled in Artesia where they began the
  

13   first of several dairy farms.  He ultimately operated his own
  

14   successful dairy farm.  Then, he was elected in 1958 to serve
  

15   as a City Council member for the new City of Dairy Valley (now
  

16   the City of Cerritos).  He then served for two terms as Mayor,
  

17   until 1962, when he was elected to the California State
  

18   Assembly.  When he left to start his career in State office,
  

19   his dad told him, "Joe, do something for the dairy farmers."
  

20   And indeed, from 1963 to 1966 that is exactly what he tried to
  

21   do, though with little success.  Finally, in 1967, he
  

22   introduced AB, Assembly Bill AB 910, the Gonsalves Milk Pooling
  

23   Act.  Which, after a series of amendments, became law on
  

24   November 8th, 1967.
  

25             AB 910 -- THE GONSALVES MILK POOLING ACT
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 1   I.  Background
  

 2           Prior to the enactment of AB 910, California dairy
  

 3   farmers were often at the mercy of the processors.  Too
  

 4   frequently, dairy farmers would be given little notice of
  

 5   changes in the amount of milk the processors would be willing
  

 6   to accept, leaving such farmers with no place to send their
  

 7   milk product, and placing them in a weak bargaining position to
  

 8   dispose of their perishable product.  A number of milk pooling
  

 9   bills were introduced in the 1960's prior to AB 910, including
  

10   another bill by my dad.  These ultimately proved to be
  

11   unsuccessful.  However, because the dairy industry could not
  

12   reach agreement upon how to achieve a Pooling Plan that it
  

13   would be acceptable to all sectors of the industry.
  

14   Furthermore, before the introduction of AB 910, the Dairy
  

15   Institute, which of course sought to protect the interests of
  

16   the processors, had an "iron grip" on the Dairy and Livestock
  

17   Committee.  These factors often served as impediments to
  

18   successful pooling legislation.
  

19           To overcome the obstacles to such enactment of pooling
  

20   legislation, my dad decided to enlist the help of his friend,
  

21   Assembly Speaker Jesse Unruh, who ultimately changed the
  

22   dynamics of the Assembly Dairy and Livestock Committee by
  

23   merging it with the Assembly Agriculture Committee.  The
  

24   increased membership of the newly merged committee resulted in
  

25   a decrease of the Dairy Institute's influence.  This allowed my
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 1   dad to push AB 910 through this first committee in which his
  

 2   prior pooling bill previously stalled.
  

 3           My dad worked tirelessly for each vote and closely
  

 4   shepherded AB 910 through the entire legislative process,
  

 5   including keeping in constant contact with the Governor and his
  

 6   administration to avoid the possibility of gubernatorial veto.
  

 7   For those of you who do not know, the Governor of California in
  

 8   1967 was our former President Ronald Regan.  On Thursday,
  

 9   July 27th, 1967, at 11:40 a.m., the Governor signed AB 910 (the
  

10   Gonsalves Milk Pooling Act).  It became law on November 8th,
  

11   1967.  I have a photograph of my dad and Governor Regan the day
  

12   he signed AB 910 into law.  That's part of the packet.
  

13           In light of the spirited debate and numerous
  

14   compromises that resulted in an amendment, in amendments to
  

15   AB 910, the bill represented a compromise in unity among all
  

16   facets of the California dairy industry.  Specifically, because
  

17   a simple revenue pooling system as used under the Federal Milk
  

18   Marketing Order system would have imposed losses on farmers who
  

19   held covenant Class 1 contracts, the Gonsalves Milk Pooling Act
  

20   established the alternative "quota system".  Under California's
  

21   quota system, farmers who had history of Class 1 contracts were
  

22   assigned enough quota to ensure them the highest price for that
  

23   portion of their milk that had previously been under contract.
  

24   Other farmers who did not previously have Class 1 contracts,
  

25   were assigned the rights to new quota that was created as
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 1   Class 1 sales expanded, thereby opening up, thereby opening the
  

 2   Class 1 market to those who may not otherwise have been able to
  

 3   obtain Class 1 contracts (and Class 1 prices for their milk).
  

 4           A further balance was stricken to pass AB 910, the
  

 5   issuance of "exempt quota".  To a class of producers who were
  

 6   producing raw milk that they processed themselves into a
  

 7   Class 1 finished product, rather than receiving regular quota,
  

 8   these producers were issued exempt quota as part of the quota
  

 9   system.  Exempt quota holders were vertically integrated
  

10   farmers with simultaneous ownership of both production and
  

11   processing facilities.  Because of this, they were not subject
  

12   to the same pressures of regular farmers who were often at the
  

13   mercy of milk processors.  Thus, much like the compromise that
  

14   resulted in allocation of regular quota, the exempt quota was
  

15   issued to recognize the lack of financial assistance offered to
  

16   them by pooling their milk.  The exempt quota was issued as
  

17   certificates of ownership to the producer entity, the handlers
  

18   and the handler side, while it still had to report fully to the
  

19   pool, received the deduction or credit for the volumes of
  

20   exempt quota owned by the producer.
  

21       JUDGE CLIFTON:  Now, you have written that a little
  

22   differently, so I may need you to explain that.  Would you read
  

23   that last sentence again, the one you just read?
  

24       MR. GONSALVES:  The exempt quota was issued as certificates
  

25   of ownership to the producer entity, and the handler side,

6820



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIV

 1   while it still had to report fully to the pool, received the
  

 2   deduction or credit for the volumes of exempt quota owned by
  

 3   its own processor.
  

 4       JUDGE CLIFTON:  So --
  

 5       MR. GONSALVES:  Producer, I mean.
  

 6       JUDGE CLIFTON:  Yeah, its own producer.  So the handler had
  

 7   to report the producer's exempt quota volume but got a credit
  

 8   back?  Is that right?  Do I understand it?
  

 9       MR. GONSALVES:  Yes.
  

10       JUDGE CLIFTON:  Okay.  Thank you.  You may resume.
  

11       MR. GONSALVES:  Thank you.  In addition to the provisions
  

12   for regular and exempt quota, the Gonsalves Milk Pooling Act
  

13   required the Director to come up with a formula for pooling,
  

14   for a Pooling Plan, and submit it in a referendum to all
  

15   eligible market milk producers for their approval or
  

16   disapproval.  The Gonsalves Milk Pooling Act was quite specific
  

17   in certain permissive and restrictive provisions that the
  

18   Pooling Plan must contain.  After extensive research,
  

19   revisions, and testing, the committee and the Department
  

20   prepared a draft of the proposed Pooling Plan, which went to a
  

21   public hearing held in several locations throughout the state
  

22   of California starting in February 1968.
  

23           Testimony at these hearings indicated the proposed Pool
  

24   Plan needed adjustments and the hearing, the hearings were
  

25   continued until May 1968 when amendment was presented.  As a
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 1   result of this hearing, the final proposed Pooling Plan was
  

 2   submitted to producers for a vote on September 10th, 1968.  The
  

 3   votes were counted on November 8th, 1968.  Producers gave an
  

 4   overwhelming approval to the Pooling Plan far surpassing the
  

 5   required percentage for approval.
  

 6   II.  Exempt Quota Provisions
  

 7           As I stated earlier, when the Gonsalves Milk Pooling
  

 8   Act was implemented, the quota system was established to
  

 9   include both regular and exempt quota.  In July 1969, there
  

10   were 49 exempt quota holders.  For milk falling within exempt
  

11   quota, the exempt quota holders paid their farm business units
  

12   the Class 1 price.
  

13           The original Gonsalves Milk Pooling Act stated,
  

14   however, that in the future, any Class 1 sales exempt quota
  

15   holders were able to acquire, must have quota for those Class 1
  

16   sales, and instead of receiving the Class 1 price for that
  

17   milk, the exempt quota holders would have to share those new
  

18   Class 1 sales with the pool.  That meant that although they
  

19   sold Class 1 milk, they would receive a blend price for that
  

20   milk.  This was part of the sacrifice that the exempt quota
  

21   holders had to make in conceding to the Gonsalves Milk Pooling
  

22   Act, and part of the compensation that they gave up in order to
  

23   receive their exempt quota.  If they had not voted for the
  

24   Pooling Act, they could have continued to grow their Class 1
  

25   market and continued to reap the benefits and higher payments
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 1   for their increased Class 1 sales.  By accepting the volume of
  

 2   exempt quota assigned to them, they gave up the opportunity for
  

 3   higher, for the higher sales.
  

 4           It is very clear that from the beginning the
  

 5   legislative intent was that the California producer holding
  

 6   exempt quota in 1967 would participate in the quota system by
  

 7   receiving exempt quota assignments in proportion to their
  

 8   historic production.
  

 9           I have included as exhibits various documents
  

10   supporting the legislative history.  I believe it is clear in
  

11   these documents that the legislative intent was that exempt
  

12   quota holders be considered part of the quota system and the
  

13   foundation of AB 910.
  

14   BY MR. VU:
  

15      Q.  I'm going to interrupt you really briefly,
  

16   Mr. Gonsalves.
  

17          And so as I look through the exhibits, the way I
  

18   understand they are organized, and you can correct me if I'm
  

19   wrong, is that the first exhibit, generally, is the enacted
  

20   legislation and then the exhibits following the enacted
  

21   legislation are the legislative history leading up to that; is
  

22   that correct?
  

23      A.  That's correct.
  

24      Q.  Who compiled all these exhibits that are in
  

25   Exhibit 151?
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 1      A.  Well, my office and I compiled all the exhibits from
  

 2   the files my father kept from 1966 on, on Milk Pooling.
  

 3      Q.  And so it sounds to me like these are files that are
  

 4   maintained by your firm; is that correct?
  

 5      A.  That is correct.
  

 6      Q.  And how did your firm come to obtain these documents?
  

 7      A.  Well, the documents are all public record.  The
  

 8   different ones from Legislative Council and the Senate Ag
  

 9   Committee actually came from the Policy Committees and from the
  

10   attorneys for the legislature.
  

11      Q.  Perfect.  And in the interest of time, subject to
  

12   Mr. English's admissibility objection, of course, I'm going to
  

13   just highlight a few of the exhibits as we move forward that
  

14   may be helpful to the USDA.  So looking now at Exhibit 151,
  

15   which is your exhibit packet; is that correct?
  

16      A.  Correct.
  

17      Q.  Exhibit A-1 is the Gonsalves Milk Pooling Act as it was
  

18   enacted; is that correct?
  

19      A.  That's correct.
  

20      Q.  And then turning to Exhibit A-4, which is a series of
  

21   photographs, can you explain to me what those photographs are
  

22   of and why you include them here?
  

23      A.  Well, for the historical theme I think it's very
  

24   important to realize the history of the Gonsalves Milk Pooling
  

25   Act.  And these were pictures that were taken the day that the
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 1   Governor signed my father's legislation.
  

 2      Q.  And then looking forward to the next section that
  

 3   starts off with 1977 Amendments.  I just want to be clear for
  

 4   the record, you didn't become involved with the firm officially
  

 5   until 1977, correct?
  

 6      A.  That's correct.
  

 7      Q.  So in with regard to these 1977 amendments, were you
  

 8   involved in what you are about to testify to?
  

 9      A.  Yes.
  

10      Q.  And being involved in these 1977 amendments, did you
  

11   have to go back and learn the history the legislative history
  

12   of the original Gonsalves Milk Pooling Act and how it came to
  

13   fruition?
  

14      A.  If you had the opportunity to share in Thanksgiving
  

15   dinners and Christmas dinners, you were getting history on the
  

16   Gonsalves Milk Pooling Act on a regular basis.
  

17      Q.  Perfect.  You may proceed.
  

18      A.  1977 AMENDMENT TO GONSALVES MILK POOLING ACT.
  

19          In 1977, AB 1110 was introduced by a Assembly Member
  

20   Barry Keene on behalf of the producers.  AB 1110, as
  

21   introduced, had a requirement forcing exempt quota holders to
  

22   share all their Class 1 sales with the pool, essentially doing
  

23   away with the exempt quota.  After much debate and negotiation,
  

24   that proposal was removed.  In its place was a provision
  

25   allowing exempt quota holders to buy additional exempt quota,
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 1   reaffirming the commitment to preserve the exempt quota as part
  

 2   of the quota system.
  

 3          Specifically, in Assembly Ways and Means Committee,
  

 4   AB 1110 was amended to provide for the exempt quota holders to
  

 5   increase their amount of exempt quota.  In this committee, this
  

 6   amendment was adopted over the sponsors and the authors
  

 7   objections.  The exempt quota allowed under this amendment, was
  

 8   part of an overall amendment to the quota system, and the
  

 9   exempt quota acquired under this amendment, was part of the
  

10   California quota system.
  

11           During the discussions about the proposed amendment
  

12   there was some opposition from the dairy industry to allowing
  

13   exempt quota holders to buy more exempt quota.  Director
  

14   Richard Rominger, from the Department of Food and Agriculture,
  

15   wrote a letter calling for a meeting to help mediate the dairy
  

16   industry's differences.  If they came to an agreement, AB 1110
  

17   would be able to move forward in the legislative process.
  

18           After the meeting at the Department of Food and
  

19   Agriculture and after all parties involved in those discussions
  

20   reached a compromise position, the dairy industry agreed to
  

21   support AB 1110, which included the containment, included the
  

22   continued allowance of exempt quota.  As you will see in
  

23   Exhibit B-5, my dad composed a letter showing they had all come
  

24   to a consensus and AB 1110 was signed into law three months
  

25   after the Rominger meeting.  As with the initial enactment of
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 1   the Gonsalves Milk Pooling Act, the quota system discussions,
  

 2   negotiations, and amendments, always included the exempt quota.
  

 3           I have included as exhibits, various documents
  

 4   demonstrating the legislature's intent with the respect of the
  

 5   1977 amendments.
  

 6      Q.  I'm going to interrupt you again, Mr. Gonsalves, and
  

 7   I'll let you grab a sip of water, too.  So is it your
  

 8   understanding that the effect of these 1977 amendments were to,
  

 9   among other things, allow for then present exempt quota holders
  

10   to obtain more exempt quota?
  

11      A.  That's correct.
  

12      Q.  And then turning to Exhibit B-1, which is, of course,
  

13   in marked Exhibit packet 151, B-1 is, excuse me, B-1 is AB 1110
  

14   as enacted; is that correct?
  

15      A.  That's correct, that's the chapter version.
  

16      Q.  And then continuing to highlight only some of the more
  

17   interesting exhibits, I'm going to move forward to B-3.  Can
  

18   you describe what this letter is?
  

19      A.  B-3 is the letter from the Director of the California
  

20   Department of Food and Agriculture, Mr. Rominger, requesting
  

21   the dairy industry come to a meeting to try and resolve the
  

22   issues an AB 1110.
  

23      Q.  And then turning to the second page of the letter, it
  

24   looks like it is actually in enclosure attachment to the
  

25   letter.  Joe Gonsalves is a person who received an invitation
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 1   in accordance with this letter, does that look correct to you?
  

 2      A.  I'm going to have to find it.
  

 3       JUDGE CLIFTON:  Just the next page after the letter, B-3.
  

 4       MR. GONSALVES:  Yes, it is.
  

 5   BY MR. VU:
  

 6      Q.  And that meeting was ultimately held on July 14th,
  

 7   1977, correct?
  

 8      A.  Correct.
  

 9      Q.  Then turning to Exhibit B-5, can you please describe
  

10   that to me?
  

11      A.  This is a memo written by my father that was
  

12   distributed to the members of the Senate Finance Committee,
  

13   which is the Fiscal Committee of the State Senate, and he is
  

14   letting the members know that they had their meeting and
  

15   everyone in the dairy industry were in support of the bill, and
  

16   that he did not want to have any additional amendments to taken
  

17   to the bill.
  

18      Q.  So it's fair to state that a meeting was held on
  

19   July 14th, 1977, correct?
  

20      A.  Correct.
  

21      Q.  And then as a result of that meeting, there is a memo
  

22   from your father stating that the dairy industry had reached a
  

23   compromise with regard to AB 1110, correct?
  

24      A.  Correct.
  

25      Q.  And the ultimate affect of AB 1110 was to allow those
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 1   presently, then presently holding exempt quota to obtain more
  

 2   quota, correct?
  

 3      A.  Correct.
  

 4      Q.  And AB 1110 was ultimately enacted with that provision?
  

 5      A.  It was signed into law, yes.
  

 6      Q.  Perfect.  I'll let you continue reading your testimony.
  

 7      A.  1993 Amendment to the Gonsalves Milk Pooling Act
  

 8          In 1993, Senator Dan McCorquodale introduced
  

 9   Senate Bill SB 688.  SB 688 revised the milk pooling statutes
  

10   to produce a fixed deferential of $1.70 between quota and
  

11   overbase.  AB 688 also increased the ability of producers
  

12   holding exempt quota to capture the Class 1 price on more of
  

13   their production through additional exempt quota purchases.
  

14           My dad and I became involved in SB 688 when it was
  

15   heard in a subcommittee of the Senate appropriations hearing
  

16   bills that were on the suspense file.  My dad presented an
  

17   amendment, and it was accepted by the proponents and entered as
  

18   an author's amendment by Senator McQorquodale.  SB 688 then
  

19   went to the Agriculture Committee and through the rest of the
  

20   legislative process with our complete support.
  

21           This bill was overwhelmingly supported by all the
  

22   legislative policy and physical committees, as well as both
  

23   floors prior to the Governor's signature.  AB 688 became law in
  

24   1993 because all the dairy industry gave its support and was
  

25   satisfied that AB 1285 would be introduced the following year.
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 1           In 1994, Assembly Member Sal Cannella introduced
  

 2   AB 1285 to address the sunset clause contained in SB 688 (which
  

 3   was to expire January 1, 1995).  That sunset clause, however,
  

 4   did not affect the additional exempt quota allowed to
  

 5   producer-handlers.
  

 6           I have included as exhibits to my testimony,
  

 7   legislative documentation concerning AB 688 and 1285.  I
  

 8   believe my exhibits clearly show the legislature's intent on
  

 9   including the exempt quota amendments.  Through substantive
  

10   amendments, negotiations, compromises, and debates, the quota
  

11   system that included both regular and exempt quota, were yet
  

12   again approved by the industry.
  

13      Q.  I'm going to interrupt you one more time,
  

14   Mr. Gonsalves.  With regard to exempt quota, what was your
  

15   understanding of the effect that SB 688 had?
  

16      A.  That legislation allowed the producer-handlers,
  

17   producer-distributors, to buy exempt quota with no cap.  It was
  

18   an ongoing provision.
  

19      Q.  And then you have included, it seems, some legislative
  

20   history about AB 1285.  Can you explain what effect, if any,
  

21   AB 1285 had on the exempt quota provisions, then existing?
  

22      A.  We have two legislative counsel's opinions, both on the
  

23   McCorquodale Bill and the Cannella Bill, that state clearly
  

24   that the exemption for the producer-handlers was not
  

25   sunsetting, it was ongoing.  But the legislative history on
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 1   1285 was very clear that in the McCorquodale Bill it had this
  

 2   language, but it also stated in there the ongoing exemption for
  

 3   the producer-handlers.
  

 4          We even have a letter from the Republican leader of the
  

 5   senate asking for Governor Wilson at the time, to sign the
  

 6   Cannella Bill so that the deal that was made between the two
  

 7   pieces of legislation would continue, including the
  

 8   producer-handlers exemption.
  

 9      Q.  And the legislative history surrounding SB 688 and
  

10   AB 1285 are included in your exhibit packet, and are generally
  

11   Exhibits C and D in their sub exhibits, is that accurate to
  

12   say?
  

13      A.  That's correct.
  

14      Q.  Okay.  You can keep on going.  Thank you.
  

15      A.  Attempt to Eliminate Exempt Quota Failed
  

16          In 1995, Senator Dave Kelley introduced SB 105.  This
  

17   bill was introduced on behalf of a co-op, otherwise known as
  

18   "California Milk Producers."  They were attempting to reverse
  

19   what was already agreed upon previously in the SB 688 and
  

20   AB 1285 package.  AB 105, as introduced, would have based the
  

21   amount of exempt quota held by producers based upon 1978
  

22   figures.  This bill was soundly defeated on the Senate floor on
  

23   May 1st, 1995, with a vote of Ayes 10, Noes 20.  In order for
  

24   it to pass, SB 105 needed 21 Aye votes; it came up 11 short and
  

25   was at a standstill.  It was the legislative intent to preserve
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 1   exempt quota as part of the quota system.
  

 2           Shortly after the Senate floor vote, and at the request
  

 3   of exempt quota holders, a meeting was called with the dairy
  

 4   industry.  In an effort to have unity in the dairy industry,
  

 5   the exempt quota holders offered a compromise to cap their
  

 6   ability to purchase exempt quota and roll back the purchase
  

 7   date to March 1st, 1995.  After this date, the exempt quota
  

 8   volumes were frozen and producers could no longer acquire or
  

 9   purchase any further exempt quota.  Any quota acquired after
  

10   that date was acquired as regular quota.  The exempt quota
  

11   would naturally sunset or expire with the tables of
  

12   consanguinity when the generational limitations were met.
  

13   Since that date, the quota system has continued to operate with
  

14   regular quota and exempt quota, as well as the other pooling
  

15   calculations for base and overbase production payments.
  

16           I have included as exhibits the legislative history on
  

17   SB 105.
  

18                            CONCLUSION
  

19           Throughout the legislative history of the Gonsalves
  

20   Milk Pooling Act, the quota system has had many aspects beyond
  

21   the regular quota held by any producer.  The entirety of the
  

22   quota system in California included both regular quota and
  

23   exempt quota.  Out-of-state milk was not subject to the pool in
  

24   exchange for not receiving the benefits of a quota system.
  

25   Together, all of these aspects make up the quota system since
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 1   its inception in 1967.
  

 2           When the USDA considers the quota system in California
  

 3   and the investments made by all quota holders, I respectfully
  

 4   request the investments of exempt quota holders be included in
  

 5   the Federal Milk Marketing Act for California, and the overall
  

 6   aspects of the quota system be preserved in its entirety.
  

 7   Thank you.
  

 8           I'm available to answer any questions concerning the
  

 9   Gonsalves Milk Pooling Act and/or the exempt quota that is
  

10   outlined in California Food and Agriculture Code.
  

11      Q.  Thank you, Mr. Gonsalves.  And I have some questions
  

12   for you.
  

13          So the 1995 amendments to the Gonsalves Milk Pooling
  

14   Act that you describe in essentially the last section of your
  

15   testimony, the legislative history supporting that amendment is
  

16   an Exhibit E to your exhibit packet; is that correct?
  

17      A.  I'm getting there.  Okay.  What was the question, I'm
  

18   sorry?
  

19      Q.  So the legislative history surrounding the 1995
  

20   amendments are in Exhibit E; is that correct?
  

21      A.  That's correct.
  

22      Q.  And you also state with regard to the 1995 amendments,
  

23   that they limited the purchase of the exempt quota to March 1,
  

24   1995; is that correct?
  

25      A.  That's correct.
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 1      Q.  And you also state in your testimony that after that
  

 2   date, exempt quota volumes were frozen and producers could no
  

 3   longer obtain additional exempt quota; is that correct?
  

 4      A.  That's correct.
  

 5      Q.  And is that your understanding of the system between
  

 6   1995 and the present?  In other words, since 1995 and to the
  

 7   present, exempt quota could not additionally be obtained,
  

 8   correct?
  

 9      A.  That's correct.
  

10      Q.  Mr. Gonsalves, what's your understanding of the Federal
  

11   Milk Marketing Order system?
  

12      A.  I have been asked from time to time, because I have so
  

13   many friends in Congress and United States Senate, why don't I
  

14   lobby in Washington?  And my patent answer for that is, "I
  

15   don't lobby foreign governments."  I have no idea how the
  

16   Federal Order works.
  

17      Q.  Have you ever read a Federal Milk Marketing Order?
  

18      A.  No, I have not, no offense.
  

19       JUDGE CLIFTON:  I think that's my favorite line from this
  

20   entire hearing.
  

21       MR. VU:  I think that's it for my direct, for now, I'll
  

22   step aside.
  

23       JUDGE CLIFTON:  Thank you, Mr. Vu.  Ms. Hancock?
  

24       MR. VU:  Oh, no, I will not step aside yet.  Your Honor,
  

25   I'd offer Exhibit 150.
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 1       JUDGE CLIFTON:  Does anyone wish to ask questions just on
  

 2   150?  We'll just start with 150, before we get to the exhibits.
  

 3   So just 150, does anyone wish to ask Mr. Gonsalves questions
  

 4   about anything before you determine whether you have any
  

 5   objections to the admission of Exhibit 150?  No one.  Is there
  

 6   any objection to the admission into evidence of Exhibit 150?
  

 7   Mr. English?
  

 8       MR. ENGLISH:  Your Honor, I said I would reserve my rights
  

 9   under of admissibility.  And while I may know where this may be
  

10   going, nonetheless, I rise to object on three grounds of
  

11   various sections.
  

12           Certainly, before he joined the firm in 1975, and while
  

13   he might have been visiting legislative offices, his testimony
  

14   about things that happened before '75 are, and appear to be
  

15   hearsay, and it's even double hearsay when -- may appear to be
  

16   harmless, but nonetheless it is double hearsay when he puts in,
  

17   when he left to start his career in the State office, "His dad
  

18   told him, Joe, do something for the dairy farmers."  So he's
  

19   got what the grandfather told the father, which is double
  

20   hearsay.
  

21           And there's other hearsay throughout this.  For
  

22   instance, the statements about before '75 when the committee
  

23   was reconstituted about the so-called influence the
  

24   Dairy Institute had.
  

25           I would also say that legislative history is not
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 1   something that is to be testified about, although a lot of
  

 2   people have done it, and, in this proceeding, but legislative
  

 3   history is a term of art.  And frankly, he's attached a lot of
  

 4   it, although some of the things he's attached are individual
  

 5   statements of individuals, but there is legislative history in
  

 6   the attachments.  But to the extent that he says, this is
  

 7   legislative history, or this is the intent, or this is what was
  

 8   meant, that is objectionable on the grounds it's legal opinion
  

 9   or is an attempt to offer his statements as legislative history
  

10   as opposed to what the actual legislative history is.
  

11           So we object to that extent.  And again, I know how the
  

12   ruling is going to go, but we need to note the objection.
  

13       JUDGE CLIFTON:  Yes.  I value very much that objection
  

14   because I think it is a useful caution, nevertheless, it's
  

15   overruled, and it would not keep this document from becoming
  

16   part of the evidence.
  

17            Does anyone else have any objection to the admission
  

18   into evidence of Exhibit 150?  No one.  I do admit into
  

19   evidence, over objection, Exhibit 150.  150.
  

20           (Thereafter, Exhibit 150, was
  

21            received into evidence.)
  

22       JUDGE CLIFTON:  Now, with regard to Exhibit 151.
  

23   Mr. English, the same objection you just made will apply here
  

24   and you are welcome to add to it if you wish.  Is there anyone
  

25   that wishes to question Mr. Gonsalves before determining
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 1   whether you have any objection to the admission into evidence
  

 2   of Exhibit 151?  No one.  Is there any objection, in addition
  

 3   to what Mr. English has already stated, which will be applied
  

 4   also with regard to Exhibit 151, any additional objection by
  

 5   anyone?  I see none.  Exhibit 151 is admitted into evidence,
  

 6   over objection.
  

 7           (Thereafter, Exhibit 151, was
  

 8            received into evidence.)
  

 9       MR. VU:  I will now step aside.
  

10       JUDGE CLIFTON:  Thank you, Mr. Vu.  So people are saying it
  

11   is time for a break before cross.  Yes, it certainly is.  It's
  

12   already 10:45.  Please be back ready to go at 11:00.
  

13       (Whereupon, a break was taken.)
  

14       JUDGE CLIFTON:  We're back on record at 11:06.  Who would
  

15   like to ask the first questions of Mr. Gonsalves?
  

16       MR. GONSALVES:  Your Honor?
  

17       JUDGE CLIFTON:  Mr. Gonsalves?
  

18       MR. GONSALVES:  On the objection of hearsay, I would like
  

19   to respond to that, if I may.
  

20       JUDGE CLIFTON:  I'm sorry, what, Mr. Vu?
  

21       MR. VU:  That's okay.
  

22       JUDGE CLIFTON:  Go ahead, Mr. Gonsalves.
  

23       MR. GONSALVES:  On the question of hearsay on the
  

24   Dairy Institute's iron grip on the committee back during
  

25   Milk Pooling, and also on what my grandfather said to my
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 1   father, my father wrote a book called A Capitol Life.  And that
  

 2   book is in the State library and the State Legislative Library,
  

 3   and those were quotes taken out of his own biography.  Thank
  

 4   you.
  

 5       JUDGE CLIFTON:  Thank you.  A Capitol Life, how is that
  

 6   Capitol spelled?  How did he spell it?
  

 7       MR. GONSALVES:  With an O.
  

 8       JUDGE CLIFTON:  With an O.  Okay.  Thank you.  Mr. English,
  

 9   you may proceed.
  

10       MR. ENGLISH:  I do want to respond briefly.  As we've heard
  

11   a lot in the news recently, what's written in a book isn't
  

12   necessarily true.  My hearsay objection stands.
  

13       JUDGE CLIFTON:  Understood.  Understood.  And hearsay is
  

14   admissible in USDA proceedings.  Of course, the trier of fact
  

15   needs to determine how reliable hearsay is.  Mr. English?
  

16       MR. ENGLISH:  Thank you.
  

17                        CROSS-EXAMINATION
  

18   BY MR. ENGLISH:
  

19      Q.  Mr. Gonsalves, I understand that you don't have a lot
  

20   of experience with Federal Milk Orders, but you agree you're
  

21   testifying in a Federal Milk Marketing Order hearing today,
  

22   correct?
  

23      A.  Correct.
  

24      Q.  Okay.  Have you read the proposal as submitted by the
  

25   California Producer Handlers Association, which is
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 1   Proposal Number 3?
  

 2      A.  Yes.
  

 3      Q.  Okay.  Have you read -- so that, it's my understanding
  

 4   that there's actually going to be specific language offered at
  

 5   some point in time to, well, I guess I should say, is there
  

 6   specific language, do you know the specific language to be
  

 7   offered to implement what is in the Hearing Notice
  

 8   Exhibit 147235?
  

 9      A.  Yes, I understand.
  

10      Q.  Have you seen that language?
  

11      A.  No, I have not.
  

12      Q.  So you don't know whether it deviates in anyway from
  

13   the language that appears on page 47235, do you?
  

14      A.  I do not.
  

15      Q.  Okay.  You, yourself, raised the issue of
  

16   consanguinity.  And first, for the record, that's not a term
  

17   that everybody uses everyday.  What exactly do you understand
  

18   that term to mean?
  

19      A.  The producer-handlers in the statute has a definition
  

20   what a producer-handler is.  They can not sell their business
  

21   and the people that buy the business then has the exempt quota,
  

22   it has to be bloodlines and moving down the bloodline.
  

23      Q.  So consanguinity --
  

24      A.  Family members.
  

25      Q.  -- consanguinity would be the degrees in which you
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 1   stand in place with the person who owns the right today; is
  

 2   that right?
  

 3      A.  Correct.
  

 4      Q.  Okay.  And there are limits at some point to what can
  

 5   happen with that; is that correct?
  

 6      A.  That's my understanding.
  

 7      Q.  Okay.  And again, understanding that you don't have a
  

 8   lot of that information on Federal Orders, do you know what the
  

 9   term individual handler pool is?
  

10      A.  No, I do not.
  

11      Q.  Okay.  Do you understand that to the extent that
  

12   producer-distributors in California hold exempt quota, they are
  

13   not obligated to pay the California pool on that volume?
  

14      A.  Correct.
  

15      Q.  Okay.  And that is what you are asking to be continued
  

16   in a Federal Order, correct?
  

17      A.  If the Federal Order is going to recognize the quota
  

18   system, in the California quota system you have both the normal
  

19   quota and the exempt quota, and they should recognize both.
  

20      Q.  Well, my question was, do you understand that if it
  

21   goes into a Federal Order, as your group is proposing, that
  

22   effectively that volume that is subject to exempt quota of
  

23   Class 1 sales, would not be shared with the other order
  

24   producers?
  

25      A.  That's correct.
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 1      Q.  Okay.  Now, you used, you did use the term
  

 2   producer-handlers and distinguished exempt quota holders from
  

 3   producer-handlers.  Do you understand that under the
  

 4   producer-handler definition in Federal Orders, that, first,
  

 5   there is a limit that they have no more than 3 million pounds
  

 6   of total Class 1 sales?
  

 7      A.  That is my understanding.
  

 8      Q.  Okay.  Do you also understand that except for a very
  

 9   modest amount of milk, 150,000 pounds, they cannot purchase any
  

10   other volumes of milk from other sources?
  

11      A.  I understand that, but I also understand this is a
  

12   different Federal Order for California.
  

13      Q.  I am asking you questions as to how you understand it
  

14   works, sir.
  

15      A.  Yes.
  

16       JUDGE CLIFTON:  Now, I guess hearing the exchange between
  

17   the two of you, were you asking him, Mr. English, how it works
  

18   in all the existing Federal Milk Marketing Orders?
  

19       MR. ENGLISH:  Yes, your Honor, but I was also using his own
  

20   term of producer-handlers, which he was distinguishing from
  

21   exempt quota holders.  So it would, and in fact, as I
  

22   understand it, theirs is a separate provision that wouldn't
  

23   alter the fact that there would still be a producer-handler
  

24   definition which would work under the Federal Orders.  So in
  

25   fact, it would be under both, it's just they are actually
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 1   asking for a different provision.
  

 2       JUDGE CLIFTON:  Okay.  Ms. Hancock, let me hear from you
  

 3   then I'm going to ask Mr. English to ask his question again.
  

 4       MS. HANCOCK:  Your Honor, we have made clear as this
  

 5   witness has testified, he's here to talk about the legislative
  

 6   history.  He's already said he does haven't any experience or
  

 7   knowledge about Federal Orders.  We will have a witness that
  

 8   will put in our language.  We will also have our
  

 9   producer-handlers that will testify about how it works for them
  

10   and what they are proposing.  But I think trying to trap him
  

11   into some language or some admissions about how it would work
  

12   in a Federal Order system, when he's already said he doesn't
  

13   have any experience or knowledge about that, is outside the
  

14   bounds of his testimony, and it's not reflective of the
  

15   positions he's here to talk about.
  

16       JUDGE CLIFTON:  Thank you, Ms. Hancock.  Anyone who
  

17   testifies here has two opportunities.  The first is to share
  

18   what they know and the second is to learn something new.
  

19           I have no objection to any questioner of a witness
  

20   making the witness aware of certain things and asking their
  

21   opinion about it, but I'm not sure, Mr. English, the way you
  

22   asked your question, I'm not sure that it -- I would like to
  

23   you start again.
  

24       MR. ENGLISH:  I will certainly rephrase it and go back, but
  

25   your Honor, I'm presented with two problems not of my making.

6842



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIV

 1   First, the witness said, "I'm hear today to testify in support
  

 2   of," I'm sorry, "I'm here to testify in support of California
  

 3   Producer Handlers Association Proposal 3."  So that's what he's
  

 4   here to testify about.  He didn't say, "I'm here to give you
  

 5   legislative history."  If he said, "I was here to give you
  

 6   legislative history," and hadn't said, "I'm here to support
  

 7   Proposal 3," then Ms. Hancock might be right.  But she didn't
  

 8   do that.
  

 9           Number two, I am faced with the problem that I don't
  

10   have the actual language of Proposal 3 in front of me.  So
  

11   that's not my fault, and it's a result of a drive-by witness
  

12   which we have agreed to allow to come in early.
  

13       JUDGE CLIFTON:  A drive-by witness?
  

14       MR. ENGLISH:  Well, I can't say parachute because he drove.
  

15       MS. HANCOCK:  I guess first off, I'm not entirely sure how
  

16   we have kind of taken what feels like a little bit more of a
  

17   hostile approach.
  

18           This would have been our first witness whether we went
  

19   now or whether we went tomorrow, it is just that Mr. English
  

20   has been telling us that we would be putting our case on since
  

21   Friday of last week, and so we asked him, we also told him that
  

22   if it didn't work out we would be happy to accommodate all of
  

23   his requests.  So he's not at all disadvantaged by the fact
  

24   that Mr. Gonsalves has been our first witness.  Our position
  

25   hasn't changed.  Unfortunately, we can only put on one witness
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 1   at a time, and so you have to eek out the information.  We
  

 2   certainly haven't had the benefits of all of Mr. English's
  

 3   testimony, but that doesn't mean that one witness then becomes
  

 4   the voice for the entirety of the case.
  

 5           As his witnesses have done, they have limited what they
  

 6   were testifying to.  Mr. Blaufuss said specifically he would
  

 7   not be talking about quota, that would come with the later
  

 8   witness.  In this case, this witness is here to talk about
  

 9   legislative history that supports our proposal, but he's not
  

10   here to be the entirety of our case.
  

11       JUDGE CLIFTON:  So do you want -- do you want to hear from
  

12   this witness that he's not here to talk about quota and he's
  

13   not here to talk about exempt quota?  You don't want to hear
  

14   that from this witness?
  

15       MS. HANCOCK:  I didn't say that.  I'm not sure what --
  

16       JUDGE CLIFTON:  Okay.  All right.  Thank you.  Mr. English,
  

17   you may resume.
  

18   BY MR. ENGLISH:
  

19      Q.  Thank you, your Honor.
  

20          So I believe where I was trying to go is that thinking
  

21   about the existing provision in Federal Orders and the
  

22   provision that would be in this Federal Order separate and
  

23   apart from whatever language we have yet to see on Proposal 3,
  

24   do you understand that producer-handlers, in addition to not
  

25   being permitted to sell more than 3 million pounds of Class 1
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 1   milk to include not to lose their exemption, that they cannot
  

 2   purchase more than 150,000 pounds from outside their
  

 3   operations?
  

 4       JUDGE CLIFTON:  And in, in that phrase, Mr. English, you
  

 5   are using producer-handlers in the existing Federal Milk
  

 6   Marketing Orders; is that correct?
  

 7       MR. ENGLISH:  Yes and no, your Honor.  And here -- okay.
  

 8   Let me ask it another different way.
  

 9       JUDGE CLIFTON:  Okay.
  

10   BY MR. ENGLISH:
  

11      Q.  On page 1 of your testimony, Mr. Gonsalves -- this is
  

12   where I got there, your Honor, from his own testimony.  On
  

13   Page 1 you have emphasized that because of some interchangeable
  

14   terms, producer-handlers or producer-distributors, you were
  

15   trying to clarify and speak about entities that you called
  

16   exempt quota holders, correct?
  

17      A.  I was referring to how producer-handlers and
  

18   producer-distributors had been recognized in the California
  

19   legislature in analyses and in statute.
  

20      Q.  Okay.  But for purposes of this testimony, because you
  

21   understand that there's this other thing under producer, under
  

22   Federal Orders, and as proposed in the California Federal Order
  

23   in Proposals 1 and 2, called producer-handlers, isn't that why
  

24   you, for clarity, tried to use the term exempt quota holders?
  

25      A.  I think, Mr. English, I tried to make it fairly clear
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 1   the last time when I made a cute statement about "I don't lobby
  

 2   foreign governments," that I'm not an expert on the Federal
  

 3   Order, and it would be very difficult for me to be answering
  

 4   questions on that.
  

 5          If you would like to ask me questions about California
  

 6   legislative history and the statutes, I think I could be of
  

 7   some benefit to you there.
  

 8      Q.  Okay.  Well, let me -- I had actually gotten a clear
  

 9   answer from you, that you said you did understand that under
  

10   the Federal Orders producer-handlers could not sell more than
  

11   3 million pounds of Class 1.  You already answered that
  

12   question; is that correct?
  

13      A.  That is correct.  I understand that is --
  

14      Q.  Thank you.
  

15       JUDGE CLIFTON:  However, Mr. English, Mr. Gonsalves added
  

16   that, under consideration here is a Federal Milk Marketing
  

17   Order that has not yet been promulgated, and that he's holding
  

18   out the possibility that it might having some different in it.
  

19       MR. ENGLISH:  And I understand that, your Honor, I'm trying
  

20   to draw some distinctions, if I can.
  

21       JUDGE CLIFTON:  Okay.  Go ahead and do what you are going
  

22   to do next.
  

23       MR. ENGLISH:  Okay.
  

24   BY MR. ENGLISH:
  

25      Q.  You represent a group of people who have a treatment
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 1   under the California system for something called exempt quota,
  

 2   correct?
  

 3      A.  Correct.
  

 4      Q.  Okay.  Now, do your clients purchase, do any one or
  

 5   more, can you tell us whether any one or more of them purchase
  

 6   more than 150,000 pounds of milk from sources other than their
  

 7   own farms?
  

 8      A.  I don't know the answer to that.
  

 9      Q.  Okay.  Fine.  Do you understand that today, and in
  

10   Proposals 1 and 2 as written for this California Federal Milk
  

11   Order, there is no provision for a treatment of something like
  

12   exempt quota?
  

13      A.  That is my understanding.
  

14      Q.  And if Proposal 3, as written in the Federal Register,
  

15   if the language that we see, that we haven't seen yet, allows
  

16   for the removal of the degree of family consanguinity, does
  

17   that also mean that the exempt quota that exists today in
  

18   California would be allowed for free trans -- basically
  

19   transfer to other persons?
  

20      A.  Not having seen the language --
  

21       MS. HANCOCK:  Hold on one second.
  

22       JUDGE CLIFTON:  Ms. Hancock?
  

23       MS. HANCOCK:  Nicole Hancock.  And I'll represent for the
  

24   record, we put this in our proposal, in our amended proposal,
  

25   we are not asking for any kind of modification to the tables of
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 1   consanguinity.  We understand, at the time that I wrote the
  

 2   initial proposal, I didn't have a full understanding of how the
  

 3   Federal Milk Marketing proposals would work in conjunction with
  

 4   the state statute.  Once I had a chance to dive in deeper on
  

 5   that, I understand that it wouldn't, it wouldn't supersede
  

 6   that, and so the state limitations on the consanguinity
  

 7   requirements would remain in place.  So we're not at all going
  

 8   to be proposing in this matter any kind of amendment or
  

 9   modification to the Tables of Consanguinity.
  

10       JUDGE CLIFTON:  Okay.  So Ms. Hancock, don't leave.  So if
  

11   I'm looking at language in the Federal Register on Exhibit 1,
  

12   page 47235, that says, "CPA also proposes to remove the degrees
  

13   of family consanguinity as it pertains to the ownership of
  

14   exempt quota, to allow for the continuation of exempt quota
  

15   transfers within a family."  Should I consider that stricken?
  

16       MS. HANCOCK:  If that's the appropriate mechanism, stricken
  

17   or withdrawn, whatever the mechanism is to take that off the
  

18   table for purposes of this hearing.
  

19       JUDGE CLIFTON:  Okay.
  

20       MS. HANCOCK:  And I had footnoted that into our amendment,
  

21   and I probably should have made it clear before now, but it's
  

22   not something that we are pursuing in this hearing.
  

23       JUDGE CLIFTON:  Okay.  That's helpful.  Thank you very
  

24   much.
  

25       MR. ENGLISH:  Thank you, this is Chip English, thank you,
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 1   Ms. Hancock, that is very helpful.
  

 2   BY MR. ENGLISH:
  

 3      Q.  Now, notwithstanding that, and with your vast
  

 4   experience in California legislature, there is certainly
  

 5   nothing that would prevent the legislature from changing those
  

 6   provisions in the future, correct?
  

 7      A.  That's correct.
  

 8      Q.  Okay.  Now, you reference in your testimony the history
  

 9   of how exempt quota started and how there were some expansions.
  

10   Isn't it the case that since 1995 there have been some efforts
  

11   by the California Producer Handlers to further expand their
  

12   ability to grow exempt quota?
  

13      A.  There was one bill that was amended to include a
  

14   provision to allow for the expansion for the producer-handlers.
  

15   The bill was amended in Senate Appropriations Committee and
  

16   passed that committee.  The bill then went to the floor of the
  

17   Senate and the bill passed the floor of the Senate to the
  

18   Assembly.  The author of the bill decided that he wanted to
  

19   change course and amended the bill before it was ever heard in
  

20   a policy committee in the Assembly, so there was no vote taken
  

21   on the producer-handler in the Assembly exemption.
  

22      Q.  So for clarity in the record, when was that?
  

23      A.  What year?
  

24      Q.  Yes, what year?
  

25      A.  I don't have that with me.
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 1      Q.  Okay.  And going back to the question I just asked
  

 2   about consanguinity.  In your experience with the California
  

 3   legislature, is there anything to prevent the California
  

 4   legislature in the future from amending the provision to allow
  

 5   exempt quota to be larger?
  

 6      A.  I would say that there, it is possible, but difficult.
  

 7      Q.  But nothing prevents your clients, after Federal Order
  

 8   is adopted, if one's adopted, from going to the California
  

 9   legislature to make that request, right?
  

10      A.  That's correct.
  

11      Q.  You referenced 49 exempt producer-handler, sorry,
  

12   exempt quota holders back in 1967, and then I guess it got down
  

13   to 6 by 1993; is that correct?
  

14      A.  I don't know if that's correct.
  

15      Q.  All right.  In the interim, between 1967 and 1978, up
  

16   through 1978, exempt quota holders were free to buy additional
  

17   quota and exempt quota to grow their exempt quota?
  

18      A.  I don't know the answer to that.
  

19      Q.  Didn't you --
  

20      A.  Oh, you mean in the amendment in 1978?
  

21      Q.  Yes.
  

22      A.  Yes, they were allowed to buy additional exempt quota,
  

23   I'm sorry.
  

24      Q.  Okay.  And do you though whether they bought any of
  

25   that quota from some of those 49 businesses who are not in
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 1   business today?
  

 2      A.  I do not know the answer to that.
  

 3      Q.  Going to page 3 of your testimony.
  

 4      A.  Okay.
  

 5      Q.  And on the bottom paragraph you used the term "covenant
  

 6   Class 1 contracts".  And I may have missed something in this 34
  

 7   days of hearing, but I don't think I have heard a definition of
  

 8   covenant Class 1 contracts.  Do you know what that definition
  

 9   was?
  

10      A.  That was a term my father used.
  

11      Q.  But I got to be careful about asking about that.
  

12       JUDGE CLIFTON:  Go ahead.
  

13       MR. GONSALVES:  He used to tell the story about the
  

14   representative from the creamery coming to the dairy farm
  

15   before Milk Pooling, and having to have a case of his favorite
  

16   case of booze or stock with his trunk full of meat to be able
  

17   to keep his Class 1 contracts, and I think that's why he
  

18   referred to that.
  

19      MR. ENGLISH:  Your Honor, I object to my previous question.
  

20   BY MR. ENGLISH:
  

21      Q.  I guess what I'm really getting at there, you have the
  

22   sentence, "Specifically because of simple revenue pooling
  

23   system as used in the Federal Milk Marketing Order system,
  

24   would impose losses on farmers who held covenant Class I
  

25   contracts, the Gonsalves Milk Pooling Act established the

6851



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIV

 1   alternative quota system."
  

 2          And I understand, again, that you have limited
  

 3   knowledge or no knowledge about Federal Milk Orders, but to the
  

 4   extent when a Federal Order went into effect, if what it did
  

 5   was establish a system of pooling of revenues that didn't exist
  

 6   before that, wouldn't that have also taken from Federal Order
  

 7   producers who had the privilege of selling to Class 1 plants,
  

 8   those revenues to share with other producers?
  

 9      A.  Prior to the Milk Pooling Act?
  

10      Q.  I'm drawing a distinct, yes, I'm drawing a parallel
  

11   between price to the Milk Pooling Act, how is that different
  

12   from prior to a Federal Order, if you accept with me the
  

13   proposition that a Federal Order adoption meant that producers
  

14   who sold to Class 1 plants and had the privilege of a higher
  

15   price, then had that money shared with the other order
  

16   producers.
  

17      A.  Prior to Milk Pooling, the dairy farmer was at the
  

18   mercy of the creamery.  They may have had Class 1 contracts,
  

19   and 30 days later they did not.  They were going to get paid a
  

20   different amount.  So the quota system was put in place so that
  

21   they would have a guarantee for their milk that they produced,
  

22   whether it was Class 1 or Class 4, or whatever the class was,
  

23   they would have, they would know what they were going to
  

24   receive each month from the creamery.
  

25      Q.  So if the record in this hearing and the history of
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 1   Federal Orders were to demonstrate that that identical
  

 2   situation existed in Federal Orders and that nonetheless
  

 3   pooling and pricing came along, how is what California did
  

 4   different in spirit than what the Federal Orders did?
  

 5      A.  I think the difference is the dairy farmers had quota,
  

 6   and that quota had a value, and that quota could be sold.  And
  

 7   they had a guarantee that their milk would be shipped and taken
  

 8   by the creameries.
  

 9      Q.  And didn't Federal Order producers who had whatever
  

10   revenue stream before a Federal Order, didn't the Federal Order
  

11   effectively impose losses on those producers when the Federal
  

12   Order came in and established no quota for them?
  

13      A.  I do not know.
  

14      Q.  Fine.  On page 4, on the carry over paragraph, eight
  

15   lines down, well, seven lines down, you say, "exempt quota
  

16   holders were vertically integrated farmers with simultaneous
  

17   ownership of both production and processing facilities."
  

18          Do you see that sentence?
  

19      A.  Yes.
  

20      Q.  Does that mean in that sentence that all the production
  

21   they had went to the processing facility?
  

22      A.  I believe that is the case.  When the Gonsalves Milk
  

23   Pooling Act was enacted, again, my father exempted them because
  

24   they had their own dairy farms, they had their own processing
  

25   plant, and they went out and got their own sales.  They did not
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 1   need protection from themselves and they did not need to share
  

 2   in the pool for their own products.
  

 3      Q.  And turning the question on its head.  Did the
  

 4   processing facilities buy only the from the production of the
  

 5   farms?
  

 6      A.  Back in 1968?
  

 7      Q.  Yes.
  

 8      A.  I believe because of the definition at that time there
  

 9   may or may not have been some dairy farmers that were selling
  

10   their milk to these processors, but that milk would not be
  

11   included in the exempt quota.
  

12      Q.  And so going back to my question a few moment ago, do
  

13   you know whether that has changed, whether today the processing
  

14   facilities are buying other milk that's not subject to the
  

15   exempt quota?
  

16      A.  I believe that several of the producer-handlers are
  

17   buying milk from other dairy farmers and they are treated the
  

18   same in the quota system.
  

19      Q.  That is to say for that milk they have to share, they
  

20   actually have to pay the pool and share that money with the --
  

21      A.  That's correct.
  

22      Q.  -- producers.  We're going to turn for a couple
  

23   minutes, I'm going to flip back and forth, we're going to turn
  

24   for a couple minutes to Exhibit 151.  And you included as the
  

25   last part of C-5, page, a page, well, I guess it is an entire
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 1   document, so it's, you included from the unfinished business,
  

 2   pages 1 through 4.
  

 3      A.  Mr. English, what am I looking for?
  

 4      Q.  You are looking for C-5.
  

 5      A.  C-5.
  

 6      Q.  Can you tell us what C-5 is, please?
  

 7      A.  Unfinished business is the Senate floor analysis
  

 8   essentially.  It is done by the Senate Rules Committee, as you
  

 9   can see the Office of Senate floor Analysis.
  

10      Q.  Okay.  So this basically has an analysis of the
  

11   legislation and then it has a list --
  

12      A.  And what it means by unfinished business, it means that
  

13   it has gone through the entire legislative process.  It is back
  

14   for concurrence only.  And if passed, it goes before the
  

15   Governor for his approval.
  

16      Q.  Were you involved in this particular piece of
  

17   legislation?
  

18      A.  Yes.
  

19      Q.  And were you involved when this unfinished business
  

20   document was published?
  

21      A.  Yes.
  

22      Q.  Okay.  At the very end of the report there's a
  

23   discussion about arguments and opposition, and referencing
  

24   Consumers's Union.  We have had a lot of testimony in this
  

25   proceeding and we haven't heard from Consumers, but do you
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 1   recall in your active involvement, the Consumers Union
  

 2   objected?
  

 3      A.  That's correct.
  

 4      Q.  Okay.  And looking at the very last two sentences, was
  

 5   part of their objection that the quota system imposed
  

 6   additional costs on consumers?
  

 7      A.  Because of the $1.70 differential --
  

 8      Q.  Yes.
  

 9      A.  -- price, they were concerned that it was going to cost
  

10   the consumers more money.
  

11      Q.  Thank you.
  

12      A.  And the bill had a sunset, and that's why the Cannella
  

13   Bill had to be introduced, because the Department and the
  

14   Governor wanted to see what the results were going to be, and
  

15   so they did a short sunset on this bill.  And finding that
  

16   there wasn't a big spike in cost to the consumers, the Cannella
  

17   Bill was passed and we moved the sunset.
  

18      Q.  Now, turning to E-6.
  

19      A.  E?
  

20      Q.  As in English.  I believe it is a two-page document.
  

21      A.  That's correct.
  

22      Q.  And this was your firm's opposition to Senate Bill 105?
  

23      A.  Correct.
  

24      Q.  Okay.  And do you recall this document?
  

25      A.  I do.
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 1      Q.  Okay.  So let me turn to the second page.  And first of
  

 2   all, did Senate Bill 105 pass?
  

 3      A.  Senate Bill 105, which this document is referring to,
  

 4   in opposition to the members of the Senate floor received only
  

 5   10 aye votes.
  

 6      Q.  But my question was did it pass?  Did it pass?
  

 7      A.  Well, the bill passed after the language was removed
  

 8   that harmed the Producer Handlers Association.
  

 9      Q.  Okay.  Thank you.  So let's look at Exhibit 1 for a
  

10   moment, because the language I think you just said, that got
  

11   removed would have altered the current law, correct?
  

12      A.  Correct.
  

13      Q.  So does that mean that example 1 stayed the current law
  

14   when the bill was ultimately passed without the piece of
  

15   legislation that you said harmed the Producer Handlers
  

16   Association?
  

17      A.  The bill was introduced to roll back the exemption on
  

18   quota for the producer-handlers.  That portion of the bill was
  

19   defeated on the floor of the Senate.  After a meeting with the
  

20   dairy producers, there was a compromise to put in a date that
  

21   allowed the additional quota that the producer-handlers had
  

22   already purchased from the McCorquodale Bill and the Cannella
  

23   Bill to stand.  And that was an agreement, and that agreement
  

24   then, was put into the Kelley Bill, and that's when the
  

25   Kelley Bill passed.
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 1      Q.  All right.  I'm sorry I'm struggling through this.  I'm
  

 2   trying to understand, did the legislation that year, in the
  

 3   end, alter your little Example 1 chart?
  

 4      A.  In the Example 1 chart, that is current law that we
  

 5   were pointing out and how that affected them, and if the bill
  

 6   was to pass, it would have altered that --
  

 7      Q.  So --
  

 8      A.  -- from their -- from their purchase of the additional
  

 9   exempt quota that they purchased.
  

10      Q.  Okay.
  

11      A.  Example 3 shows what the bill was going to do.
  

12      Q.  Yeah, and I'm not interested in what the bill was
  

13   trying to do.
  

14      A.  Well, you asked if it passed, so I was trying to give
  

15   you an example how it passed and how it did not pass.  To say a
  

16   bill was introduced and did that bill pass and amendments
  

17   follow --
  

18      Q.  I am, sir, I'm trying to get at what change, if any,
  

19   since you said Example 1 was current law, correct?
  

20      A.  That's correct.
  

21      Q.  Okay.  After the legislation was passed, when it was
  

22   all done, the next year, what, if anything, changed in
  

23   Example 1?
  

24      A.  The only thing that changed was they were not allowed
  

25   to purchase additional exempt quota.
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 1      Q.  Okay.  But nonetheless, the chart as you show it, to
  

 2   the extent they had exempt quota, had not changed; is that
  

 3   correct?
  

 4      A.  That's correct.
  

 5      Q.  All right.  Now, in your chart you show the PD, I
  

 6   assume that means producer-distributor, correct?
  

 7      A.  Correct.
  

 8      Q.  Pays, and there's an example of a Class 1 of $13.64.
  

 9   And you're showing an arrow from the plant pays to the state,
  

10   and then you are showing an arrow from the state to the
  

11   producer-distributor farm.  Correct?  That's what you show?
  

12      A.  That's what it shows.
  

13      Q.  Okay.  Did the money actually flow from the
  

14   producer-distributor plant to the state, and from the state to
  

15   the producer-distributor farm, or was it an accounting
  

16   mechanism that where the state wasn't involved in the actual
  

17   flow of funds?
  

18      A.  It is a generally an accounting mechanism.
  

19      Q.  So it might have been the kind of thing we do when we
  

20   are trying to show people in this complex world how it works,
  

21   but it wasn't that the actual money flowed, correct?
  

22      A.  That's correct.
  

23      Q.  Thank you.  Now, to the extent you say the
  

24   producer-distributor farm receives the $13.64, that is not
  

25   audited by CDFA, correct?
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 1      A.  I don't know.
  

 2      Q.  Okay.  So on page 5 of your testimony now, back to
  

 3   Exhibit 150 --
  

 4       JUDGE CLIFTON:  May I interject, Mr. English?  For the
  

 5   court reporter typing the transcript, you have had three
  

 6   spellings that I would like for you to highlight for us,
  

 7   beginning after Mr. English took you to Exhibit E-6.
  

 8       MR. GONSALVES:  Okay.
  

 9       JUDGE CLIFTON:  So the first one was McCorquodale.
  

10       MR. GONSALVES:  Yes.
  

11       JUDGE CLIFTON:  And so would you just spell that from your
  

12   letter?
  

13       MR. GONSALVES:  M-C, C-O-R-Q-U-O-D-A-L-E.
  

14       JUDGE CLIFTON:  And then the next one was Cannella, if you
  

15   would spell that.
  

16       MR. GONSALVES:  C-A-N-N-E-L-L-A.
  

17       JUDGE CLIFTON:  And then the next one was Kelley.
  

18       MR. GONSALVES:  K-E-L-L-E-Y.
  

19       JUDGE CLIFTON:  And then you also referred, I believe, to
  

20   Cannella when you were talking earlier with Mr. English about
  

21   C-5, and you were talking about the concern about more cost to
  

22   consumers, and there was a sunset provision, and it was taken
  

23   away when the price to consumers did not increase.  What bill
  

24   was it that took away the sunset provision?
  

25       MR. GONSALVES:  The first bill that passed was
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 1   Senator McCorquodale's Bill, SB 688.  That bill had a provision
  

 2   with a sunset clause.  Following the McCorquodale Bill was
  

 3   AB 1285, Cannella, which made some adjustments to that bill,
  

 4   but also removed the sunset clause.
  

 5       JUDGE CLIFTON:  Thank you.  All right.  Mr. English, back
  

 6   to where you were going.
  

 7       MR. ENGLISH:  Thank you.  And thank you for doing that,
  

 8   your Honor.
  

 9   BY MR. ENGLISH:
  

10      Q.  So now I'm back on Exhibit 150, page 5 for a few
  

11   minutes.
  

12      A.  Okay.
  

13      Q.  And under item 2, exempt quota provisions, in that
  

14   paragraph, the third sentence, which is the last sentence, you
  

15   say, "For milk falling within exempt quota, the exempt quota
  

16   holders pay their farm business units the Class 1 price."
  

17   That's what you say, correct?
  

18      A.  Correct.
  

19      Q.  Okay.  If that, if you don't know whether that is
  

20   audited, how do you know that statement to be true?
  

21      A.  I don't know for sure whether or not the state audits
  

22   them on a regular basis.
  

23      Q.  Do you know whether the state audits them at all for
  

24   that particular issue?
  

25      A.  No.
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 1      Q.  Okay.  So turning a little lower in that page you are
  

 2   talking about, and I think we have talked a little bit about
  

 3   the changes and how exempt quota holders, as you say, would
  

 4   have to share new Class 1 sales with the pool, and that, as you
  

 5   say, that meant that although they sold Class 1 milk, they
  

 6   would receive a blend price for that milk.  Your next sentence
  

 7   is, "that was part of the sacrifice that exempt quotas had to
  

 8   make in conceding to the Gonsalves Milk Pooling Act."  So what
  

 9   exactly is the sacrifice that they had to make?
  

10      A.  Well, in instead of receiving the Class 1 price for
  

11   their fluid milk, they would get a blend price.
  

12      Q.  Okay.  And do you understand that to the extent Federal
  

13   Orders, when they came in and there were producers who were
  

14   getting a Class 1 price had to share that with the pool, that
  

15   that also happened to Federal Order producers, they had to
  

16   share that blend price?
  

17      A.  I don't know that.
  

18      Q.  Now, your last sentence on that page is, "by accepting
  

19   the volume of exempt quota assigned to them, they gave up the
  

20   opportunity for the higher sales."  Is that --
  

21      A.  That's correct.
  

22      Q.  Okay.  So does that mean that as a result of that, they
  

23   didn't grow?
  

24      A.  I would say as a result of that, we only have four
  

25   left.
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 1      Q.  Okay.  And do you know whether those, if any of those
  

 2   four have grown since that time?
  

 3      A.  I believe they all have.
  

 4      Q.  Okay.
  

 5      A.  But they have also had two pieces of legislation that
  

 6   allowed them to buy more exempt quota.
  

 7      Q.  Well, let me turn, then, to your last, very last page
  

 8   of Exhibit 151, which is Exhibit A, E-8, and it is a one-page
  

 9   document.  And first, in looking through your testimony and the
  

10   relationship to that, it looks like from page 11 of page 150,
  

11   in the footnote that is listed as producer-distributor outline,
  

12   dated 1995.  So was this a document that your firm produced as
  

13   part of its talking points or discussion points for discussing
  

14   legislation?
  

15      A.  I believe this was produced by the legislature.
  

16      Q.  Oh, this is the legislature that produced this?
  

17      A.  I believe this was part of another document, actually.
  

18      Q.  I mean --
  

19      A.  That the front page must have --
  

20      Q.  If you look at the last paragraph, it looks more
  

21   argumentative to me than something the legislature would
  

22   produce, because it says, "Why should the PD's have to share
  

23   their hard working Class 1 sales?"  I mean, that sounds to me
  

24   like something your firm might have used to argue why a
  

25   provision should or shouldn't be adopted.
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 1       JUDGE CLIFTON:  Let me interrupt for just a minute.  Is it
  

 2   possible that Mr. Gonsalves is right, that this is page 2 of a
  

 3   two-page document?  Down at the bottom it shows total page 2.
  

 4       MR. VU:  We will have to double check that.
  

 5       JUDGE CLIFTON:  Very good.  If it turns out that there was
  

 6   another page that would help identify the source of it, we'll
  

 7   add it.  Okay.  Go ahead.
  

 8   BY MR. ENGLISH:
  

 9      Q.  Looking at this, do you recognize this document, sir?
  

10      A.  I do recognize the document, and I believe there is a
  

11   cover page to this.  And I don't, I don't have it in the
  

12   documentation, it may have got lost.
  

13      Q.  Well, you have produced this document from your
  

14   records, correct?
  

15      A.  Correct.
  

16      Q.  Okay.  And when you see the statement at the bottom,
  

17   this raises a good question, "why should the PD's have to share
  

18   their hard working Class 1 sales," isn't that the kind of
  

19   statement you would have made in terms of arguing in favor of
  

20   your clients?
  

21      A.  That is a discuss point that has been in the California
  

22   legislature since the inception of the Gonsalves Milk Pooling
  

23   Act and has been often written, not just by our firm, but also
  

24   by legislative analysts and others.
  

25      Q.  Okay.  So you believe this could be a legislative
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 1   analyst issue?
  

 2      A.  It could be a follow up on a Senate Ag Committee
  

 3   document or it could be legislative analyst, but that is an
  

 4   argument that's been before the California legislature on when
  

 5   they milk their own cows, they have their on processing plant,
  

 6   and they go out and get their own sales, why do they have to
  

 7   share in that?
  

 8      Q.  Okay.  So let's go up a little bit.  The second
  

 9   paragraph there's the statement, "in 1978, the PD's only
  

10   represented 3.96 percent of the total Class 1 sales in
  

11   California."  Do you see that?
  

12      A.  Yes.
  

13      Q.  Does that resonate with you as having been correct at
  

14   the time?
  

15      A.  Yes.
  

16      Q.  The next statement is, "to date, they even represent
  

17   less than 3.64 percent."  Is that correct?
  

18      A.  That's correct.
  

19      Q.  Does that resonate with you?
  

20      A.  Yes.
  

21      Q.  Okay.
  

22      A.  And those were figures that were given by the
  

23   Department of Food and Ag.
  

24      Q.  Sure.  And then it's followed with what one might call
  

25   a rhetorical question, but nonetheless, it says, "How much of
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 1   an impact could they have with this small percentage?"
  

 2          Do you see that?
  

 3      A.  That's correct.
  

 4      Q.  Okay.  Do you know what percentage the
  

 5   producer-distributors have of the Class 1 market today?
  

 6      A.  I do not.
  

 7      Q.  Okay.  Do you know that there's testimony in this
  

 8   hearing that it is 24 percent?
  

 9      A.  I do not.
  

10       MS. HANCOCK:  Your Honor, I would object, that
  

11   misrepresents --
  

12       JUDGE CLIFTON:  Come to the microphone, please,
  

13   Ms. Hancock, and start again.
  

14       MS. HANCOCK:  I object on the grounds I think it
  

15   misrepresents what the comparison is today.
  

16       JUDGE CLIFTON:  All right.  Thank you.  Your objection is
  

17   noted.
  

18       MR. ENGLISH:  I would note that Mr. Blaufuss testified that
  

19   he did a calculation that it was 24 percent of the total
  

20   Class 1 sales.
  

21       MR. GONSALVES:  And these calculations came from the
  

22   California Milk Pooling Branch.
  

23   BY MR. ENGLISH:
  

24      Q.  Well, and Mr. Blaufuss' came from the compilation of
  

25   the CDFA as well, sir.  So let me ask you this, having studied
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 1   California, do you also know that the overall sales of Class 1
  

 2   have gone down in California, especially in the last decade?
  

 3      A.  I do not know that.
  

 4      Q.  Okay.  I have no further questions for this witness.
  

 5       JUDGE CLIFTON:  Who next would ask questions of
  

 6   Mr. Gonsalves?  Mr. Beshore?
  

 7                        CROSS-EXAMINATION
  

 8   BY MR. BESHORE:
  

 9      Q.  Marvin Beshore.  I have just one question,
  

10   Mr. Gonsalves.  On page 11 of Exhibit 150, your testimony, in
  

11   the conclusion there's a sentence, the first paragraph of the
  

12   conclusion, "out-of-state milk was not subject to the pool in
  

13   exchange for not receiving the benefits of the quota system."
  

14   I don't recall, and help me because maybe I missed it, any
  

15   prior observations in your recitation of the legislative
  

16   history, discussion of out-of-state milk, or I don't recall
  

17   seeing any references to that in Exhibit 151.  Are there, can
  

18   you point me to some?
  

19      A.  I don't believe there is any reference to out-of-state
  

20   milk there.  I believe it was a federal court case.
  

21      Q.  Okay.  I just wondered why --
  

22      A.  It wasn't part of legislative history.
  

23      Q.  I just wondered then, why that observation, or what is
  

24   the basis for that statement in your conclusion?
  

25      A.  Well, the basis in my conclusion is that the quota
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 1   system in California, although it's been somewhat flawed
  

 2   sometimes, has worked very well.  And if we're going to go to a
  

 3   Federal Order, those who have purchased quota, those who have
  

 4   exempt quota, and those because of the federal ruling, ought to
  

 5   be considered.
  

 6      Q.  Okay.  I'm just -- I'm just limiting my focus here to
  

 7   the out-of-state.  I'm just wondering why the observation to,
  

 8   about out-of-state milk was included in your, the conclusion of
  

 9   your testimony here, when I didn't see it anywhere in the
  

10   anything that came before it.
  

11      A.  I did not bring legislation that I believe failed
  

12   passage that was trying to limit out-of-state milk coming into
  

13   California.
  

14      Q.  Okay.  Did Ms. Hancock's law firm, Stoel Rives,
  

15   represents out-of-state producers, are you also here on behalf
  

16   of out-of-state producers?
  

17      A.  I'm here on behalf the California producer-handlers.
  

18      Q.  And that group only?
  

19      A.  Yes.
  

20      Q.  Okay.  Thank you very much.
  

21      A.  Thank you.
  

22       JUDGE CLIFTON:  Who next has questions for Mr. Gonsalves?
  

23       MR. RICHMOND:  Bill Richmond, USDA.  We don't have any
  

24   questions, Mr. Gonsalves.  We just want to express our
  

25   gratitude for the legislative history.  It really helps our
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 1   understanding of the program, so thank you for that.
  

 2       MR. GONSALVES:  Thank you very much.
  

 3       JUDGE CLIFTON:  Mr. Gonsalves, is there anything you would
  

 4   like to add now so we will have a full understanding?
  

 5       MR. GONSALVES:  Well, my father cared deeply about the
  

 6   dairy industry, being a former farmer, his father a farmer, his
  

 7   brothers were farmers, they went through tough times in the
  

 8   '40's, '50's, and '60's, and he truly wanted to set up a
  

 9   program so that dairy farmers would have the opportunity to
  

10   invest money and have security and get a decent payment back so
  

11   they could stay in business.  And so when you take in your
  

12   consideration of all the testimony, I hope you take into
  

13   consideration the quota system.  Thank you.
  

14       JUDGE CLIFTON:  Mr. Gonsalves, we're honored that you came,
  

15   and I thank you.  And I'm very glad that we were able to have
  

16   you testify while you were here this trip so that you did not
  

17   have to stop again.  And Mr. English, I'm very grateful for
  

18   that, thank you.
  

19       MR. GONSALVES:  Thank you again, Mr. English.
  

20       MR. ENGLISH:  Your Honor, at about 5:00 a.m. this morning I
  

21   said that I had fond hopes of getting one of my witnesses back
  

22   on at noon, and I expressed concern that it might not happen,
  

23   and so I thank Ms. Hancock, it is now 11:58, and I call
  

24   Mr. Blaufuss back to the stand to discuss Exhibits 147 and 148.
  

25   Which means, remember that little optimistic forecast I had
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 1   this morning, I'm feeling some optimism.
  

 2       JUDGE CLIFTON:  Mr. Blaufuss, you remain sworn.  I would
  

 3   like you again to state and spell your name.
  

 4       MR. BLAUFUSS:  Rob Blaufuss, B-L-A-U-F-U-S-S.
  

 5       JUDGE CLIFTON:  Thank you.  Mr. English, you may proceed.
  

 6       MR. ENGLISH:  Thank you, your Honor.  Chip English.
  

 7                   CONTINUED DIRECT EXAMINATION
  

 8   BY MR. ENGLISH:
  

 9      Q.  So we were sort of rushing last night to fill seven
  

10   minutes, so I want to backtrack a little bit now.
  

11          So looking at Exhibit 147, which is your testimony.  On
  

12   the bottom of page 1, through a combination of production
  

13   errors and either too many or a few eyes on this, you reference
  

14   a fluid milk standards, FDA standard minimum level at the very
  

15   bottom left hand, of 8.7 percent.
  

16          Do you see that?
  

17      A.  I do.
  

18      Q.  So is the -- as opposed to what, as someone phrased to
  

19   me yesterday, what God had the cow produce, what is the FDA
  

20   standard of identity for milk?
  

21      A.  8.25.
  

22      Q.  8.25 percent, correct?
  

23      A.  Correct.
  

24      Q.  Okay.  Nonetheless, the statement at the end where you
  

25   say "the California base fluid milk standards are set at 8.7
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 1   percent," that's correct?
  

 2      A.  That's correct, that's a California standard flow.
  

 3      Q.  And as it turns out, because milk from the cow
  

 4   actually, especially in California, would it average at least
  

 5   8.7 percent?
  

 6      A.  Yeah, it would be north of that, yes.
  

 7      Q.  Okay.  So you don't have to standardize or that is to
  

 8   say, fortify whole milk in California, correct?
  

 9      A.  Correct.  Typically the standards are high enough where
  

10   you don't fortify whole or skimmed milk.
  

11      Q.  So the correction that we put on the bottom of
  

12   Page 1, and I guess, your Honor, we would like Exhibit 1 to
  

13   modify, I'm sorry, Exhibit 147, not Exhibit 1, we're not trying
  

14   to modify Exhibit 1, please -- Exhibit 147, page 1, the
  

15   reference at the bottom line to the FDA standard of identity of
  

16   8.7 percent we would ask to be modified to be 8.25 percent.
  

17       JUDGE CLIFTON:  Ms. Frisius, are you there?  The first, the
  

18   first content on the very last line of page 1.  All right.  So
  

19   we're striking 8.7 percent and inserting 8.25 percent.
  

20   BY MR. ENGLISH:
  

21      Q.  Okay.  Now, does that change affect in any way your
  

22   calculations and tables in Exhibit 148?
  

23      A.  No.
  

24      Q.  Okay.  On page 2, I believe when you read the
  

25   testimony, and I agreed with it, the bottom paragraph, the very
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 1   first line you read, "at the onset of the initial discussion
  

 2   around the possibility of a California Federal Order hearing.
  

 3   We would insert the word "a" between "of" and "California",
  

 4   your Honor, and that's how he read it.
  

 5       JUDGE CLIFTON:  Ms. Frisius, are you there?
  

 6       MR. ENGLISH:  Page 2, the bottom paragraph, the line that
  

 7   says, "at the onset of the initial discussion around the
  

 8   possibility of," that's first line.
  

 9       JUDGE CLIFTON:  All right.  Done.
  

10       MR. ENGLISH:  And then I think he inserted 148 a couple of
  

11   times, and I think she actually did that as we went long on
  

12   pages 3 and 4.
  

13       MS. FRISIUS:  Yes.
  

14       MR. ENGLISH:  And on 5 there's a, there is also 148.  And,
  

15   your Honor, I'm a little hazy in my recollection, it may be
  

16   that we actually fixed it on page 5, but the paragraph up from
  

17   the bottom that says, "the per gallon cost difference" the next
  

18   line said, "three factor Class 1 pricing system compared to the
  

19   two factor pricing formula," we struck the word "a" inserted
  

20   the word "factor", and I can't remember now, whether we did
  

21   that yesterday or not, Ms. Frisius.
  

22       JUDGE CLIFTON:  Yeah, but then we made it different.  So
  

23   the way it ended for the record copy, it reads, and we're on
  

24   page 5, the last full paragraph, second line, the way the
  

25   record copy now reads, and I'm going to ask Ms. Frisius to
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 1   confirm this, but it reads, "compared to a two factor pricing
  

 2   formula."  Is that correct, Ms. Frisius?
  

 3       MS. FRISIUS:  Correct.
  

 4       JUDGE CLIFTON:  And that was what Mr. Blaufuss asked for.
  

 5       MR. ENGLISH:  Thank you for correcting my incorrect
  

 6   correction.
  

 7       JUDGE CLIFTON:  Well, I had corrected it wrongly
  

 8   originally, so.
  

 9       MR. ENGLISH:  Well, I apparently wasn't following along to
  

10   the next part.
  

11           And then a couple lines down where there's a blank
  

12   after table, he read "as Table 2 of Exhibit 148," and she's
  

13   nodding her head she has that.
  

14       JUDGE CLIFTON:  Yeah, Ms. Frisius has that.  Yes.
  

15       MR. ENGLISH:  So that's all I had on Exhibit 147, your
  

16   Honor, do you have anything else that we didn't get through
  

17   yesterday?
  

18       JUDGE CLIFTON:  Yes, I think we also did this.
  

19   Ms. Frisius, with regard to page 6, the first full paragraph,
  

20   the fifth line down, I believe we inserted the word "time"
  

21   before "jettisoning".  Yes.  So we did that, Mr. English, and
  

22   that's all.
  

23       MR. ENGLISH:  Great.
  

24   BY MR. ENGLISH:
  

25      Q.  All right.  So now turning to Exhibit 148, before I you
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 1   additional questions, did you have, Mr. Blaufuss, with respect
  

 2   to an Excel spreadsheet sort of issue, a correction for, a
  

 3   correction for Tables 3, 5, and 7, for the two factor formula?
  

 4      A.  Yes.  So there's a label change we need to make.
  

 5   Basically what happened was my Excel spreadsheet didn't match
  

 6   up with the columns as shown here, so where Columns I, actually
  

 7   this would be Column I.
  

 8      Q.  Okay.  So let's start on page 3, let's be as clear as
  

 9   we can be.  We're on page 3 of Table 3, and Column I with the
  

10   yellow Pearson Square, 2 percent below that, right?  You have
  

11   Pearson Square 2 percent in yellow?
  

12      A.  Correct.
  

13      Q.  And Column I and Column J are above that, so you are
  

14   going to speak to Column I, correct?
  

15      A.  Correct.
  

16      Q.  So what is the change in the label of Column I?
  

17      A.  So that equation should be 100*F-G/F-.335.  So instead
  

18   of the G it should say F, and instead of the H it should say G.
  

19      Q.  Okay.
  

20       JUDGE CLIFTON:  Do you have room, Ms. Frisius, just to
  

21   strike the first G and make it an F, and strike the first H and
  

22   make it a G?
  

23       MS. FRISIUS:  Yes.
  

24       JUDGE CLIFTON:  Then do you have room to strike the second
  

25   G and make it an F?
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 1       MS. FRISIUS:  Uh-huh.
  

 2       JUDGE CLIFTON:  Yes.
  

 3       MS. FRISIUS:  Yes.
  

 4       JUDGE CLIFTON:  Good.
  

 5   BY MR. ENGLISH:
  

 6      Q.  Okay.  So that same change, Mr. Blaufuss, would need to
  

 7   be made for Table 3, page 3 and page 4, correct?
  

 8      A.  Correct.
  

 9       JUDGE CLIFTON:  Table 3?
  

10       MR. ENGLISH:  We were just on Table 3, page 3, but that
  

11   table has two pages, your Honor, so on the next page, page 4,
  

12   the identical change would need to be made changing the G to F,
  

13   the H to G, and the G to F.
  

14       JUDGE CLIFTON:  All right.  Good.  So we only do it twice.
  

15       MR. ENGLISH:  Well, so far.
  

16       JUDGE CLIFTON:  So far.
  

17       MR. ENGLISH:  That's Table 3.
  

18       JUDGE CLIFTON:  Okay.
  

19       MR. ENGLISH:  Then we need to go to Table 5.
  

20       JUDGE CLIFTON:  Now, let's not go there yet.  Ms. Frisius,
  

21   let me know when you are ready to move.  You're ready?
  

22       MS. FRISIUS:  Yes.
  

23       JUDGE CLIFTON:  Okay.  Good.  Mr. English?
  

24       MR. ENGLISH:  Page 22 is Table 5, and this is the two
  

25   factor formula, and so this is the identical, is this the
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 1   identical change, Mr. Blaufuss?
  

 2       MR. BLAUFUSS:  That's correct.
  

 3       MR. ENGLISH:  So again, the G to F?
  

 4       JUDGE CLIFTON:  Wait, wait, now, I'm on page 22.
  

 5       MR. ENGLISH:  22, Table 5,
  

 6       JUDGE CLIFTON:  Okay.
  

 7       MR. ENGLISH:  The difference, your Honor, is merely the
  

 8   level of the skim.  Correct, Mr. Blaufuss?
  

 9       MR. BLAUFUSS:  That's correct.
  

10       MR. ENGLISH:  So -- so basically, it's just the very same
  

11   label change.
  

12       JUDGE CLIFTON:  Okay.  And Ms. Frisius, what's easier for
  

13   you, just to copy it from what you have already done or to have
  

14   us read it to you again?
  

15       MS. FRISIUS:  It's fine, I will just do it from what I have
  

16   already done.
  

17       JUDGE CLIFTON:  All right.  She says it's fine, she'll just
  

18   do it from what she's already done.
  

19       MR. ENGLISH:  And so for Ms. Frisius' purposes, it is pages
  

20   22 and 23 for Table 5, and one more time when we get to
  

21   Table 7.
  

22       JUDGE CLIFTON:  All right.  So, Ms. Frisius, please alert
  

23   us when you are ready.
  

24       MS. FRISIUS:  Okay.
  

25       JUDGE CLIFTON:  She's fast.  Mr. English?
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 1       MR. ENGLISH:  Faster than I can get to Table 7.
  

 2       Table 7 is pages 41 and 42, and again, this is for the two
  

 3   factor formula only, Mr. Blaufuss; is that correct?
  

 4       MR. BLAUFUSS:  That is correct.
  

 5   BY MR. ENGLISH:
  

 6      Q.  And it's just for the label under Column I; is that
  

 7   correct?
  

 8      A.  That is correct.
  

 9      Q.  And the G goes to F, and the H goes to G, and the G
  

10   goes to F, correct?
  

11      A.  Correct.
  

12      Q.  You got 'em?
  

13       MS. FRISIUS:  Yeah.
  

14       MR. ENGLISH:  Great.
  

15       JUDGE CLIFTON:  And we only do that twice, pages 41 and 42;
  

16   is that correct?
  

17       MR. ENGLISH:  Yes, your Honor.
  

18       JUDGE CLIFTON:  All right.
  

19   BY MR. ENGLISH:
  

20      Q.  Now, the most important question about those labels,
  

21   does that change the results?
  

22      A.  No.  When I noticed it, I caught it on the three factor
  

23   but didn't on the two.  Obviously when I saw the label issue I
  

24   had a little bit of anxiety if it was the formula, but it turns
  

25   out it was just the column labels, the formulas are accurate.
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 1      Q.  Okay.  All right.  So now let's sort of revisit, as you
  

 2   said yesterday, you put the cliff notes at the beginning,
  

 3   correct?
  

 4      A.  That's correct.
  

 5      Q.  So let's talk about Table 1.  So what, walk us through
  

 6   Table 1 and we'll walk through one or two of the numbers for
  

 7   the lines.  What exactly is Table 1 showing us?
  

 8      A.  So this Table 1 is the data table that was provided to
  

 9   me by USDA, and these are just the factors used to basically
  

10   come to a skim equivalent value for both the fortification
  

11   value and the increased volume due to fortification, which
  

12   would be priced at Class I.
  

13      Q.  And you say from USDA, did you work with a particular
  

14   Market Administrator's office?
  

15      A.  Yeah, it would be the Pacific Northwest.
  

16      Q.  Okay.  And so what does, what does the first line, just
  

17   walk us through it.  I understand that you got it from Pacific
  

18   Northwest, the record won't know what that means.  Why don't
  

19   you just walk you us through the headings and the very first
  

20   line.
  

21      A.  So the first column is the percent total solids in the
  

22   mixture, and that's just to represent the condensed skim
  

23   percentage, which is basically what's going to dictate what
  

24   factors you are going to use.  So in this case I chose 33 and a
  

25   half, which generally reflective of condensed skim, and that's
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 1   going to, that dictated what I used for, if you go to the last
  

 2   two columns, the volume factor and the Class IV fortification
  

 3   factor.
  

 4      Q.  So -- so you used, for your calculation purposes, going
  

 5   down about 30 percent of the way, you used the line over 33.5
  

 6   but not over 34.5?
  

 7      A.  I used over 32 and a half but not over 33.5.
  

 8      Q.  All right.  And again, USDA generated, Order 124
  

 9   generated this for you?
  

10      A.  I think it's a standard document that they have.  I
  

11   don't think the individual Order generated it, I think it is
  

12   just a standing document that the Federal Order system abides
  

13   by.
  

14       JUDGE CLIFTON:  Do you, Mr. Blaufuss, for the purpose of
  

15   this testimony, consider condensed and concentrated as the same
  

16   thing?
  

17       MR. BLAUFUSS:  That is my understanding.
  

18       JUDGE CLIFTON:  Okay.  All right.  Mr. English?
  

19   BY MR. ENGLISH:
  

20      Q.  Okay.  Thank you.  So the chart gives you more
  

21   information than you needed; is that right?
  

22      A.  Correct.
  

23      Q.  What you needed was the volume factor and the Class IV
  

24   fortification factor; is that correct?
  

25      A.  That's correct.
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 1      Q.  Okay.  So you needed the volume factor of .0904, and
  

 2   you needed the Class IV fortification factor of 2.709?
  

 3      A.  That's correct.
  

 4      Q.  Okay.  And where did you take those numbers next?
  

 5      A.  Well, they are going to show up, those individual
  

 6   numbers, so the .904 and the 2.709 will show up in the
  

 7   individual data tables as the factors to be used in order to
  

 8   figure out how many pounds of skim equivalent I need to fortify
  

 9   the fluid milk.
  

10      Q.  So for instance, if we go to page 5, which is the third
  

11   page of Table 3, you have an analysis called Costing at Actual
  

12   California Skim Test 2 Price Formula, correct?
  

13      A.  Correct.
  

14      Q.  And you just used the numbers that appear in Columns R
  

15   and S of that page, correct?
  

16      A.  That's correct.
  

17      Q.  Okay.  And so throughout this document, for the back up
  

18   for the various tables, that will be the Columns R and S -- or
  

19   wherever the -- if it's different, that will be the columns for
  

20   that column -- the numbers.
  

21      A.  Yeah, I don't know the column labels, but anytime I
  

22   have a volume factor or fortification factor, those will be
  

23   consistent regardless if I'm talking two factor or three factor
  

24   or any level of skim.
  

25      Q.  Okay.  So you tell me if this is the chart you want to
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 1   use or a different one as the example.  Which one do you want
  

 2   to use as, well, for walking it through?
  

 3      A.  Well, let's just do the actual since it is there.
  

 4      Q.  Okay.  So we'll do actual for January 2010, does that
  

 5   work for you?
  

 6      A.  That's fair.
  

 7      Q.  Okay.  So we have got the 0.904 and the 2.709 in
  

 8   Columns R and S, and those come from Table 1, 32 and a half,
  

 9   over 32 and a half but less than --
  

10       THE COURT REPORTER:  Mr. English, can you do numbers a
  

11   little slower, please?
  

12       MR. ENGLISH:  No.
  

13       THE COURT REPORTER:  Thank you.  Appreciate that.
  

14       MR. ENGLISH:  All right.
  

15       JUDGE CLIFTON:  And just so people know where this is,
  

16   right now we're looking at Exhibit 148, page 5.
  

17       MR. ENGLISH:  And page 1.
  

18   BY MR. ENGLISH:
  

19      Q.  So just to be clear, we are using in what's Columns R
  

20   and S on page 5, the identical information coming from page 1
  

21   for volume factor and Class IV fortification factor for over
  

22   32.5 but not over 33.5.  Correct, Mr. Blaufuss?
  

23      A.  That's correct.
  

24      Q.  Okay.  So where does Column T come from, or should we
  

25   go look somewhere else first?
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 1      A.  Well, it kind of depends on how much in the weeds you
  

 2   want to get in the numbers.
  

 3      Q.  I think we should do one line for the numbers so the
  

 4   record has January, let's do January 2010, and run the numbers
  

 5   so that anybody can either double check us or understand where
  

 6   they came from.
  

 7      A.  Okay.
  

 8      Q.  So rather than my trying to go through it, why don't
  

 9   you tell me how January 2010 works?
  

10      A.  All right.  Well, I'll just start from the beginning,
  

11   then, on Table 3, on page 3.  So obviously column A is just the
  

12   month.  Column B and C, since I'm using the actual in this
  

13   case, are reflective of CDFA data for the actual market milk
  

14   for both skim and fat for producer milk.  So for January of
  

15   2010, the skim percent was 8.86 percent and the fat percent was
  

16   3.76 percent.
  

17      Q.  Okay.
  

18      A.  And so the next step was to calculate the percent SNF,
  

19   which is the solids nonfat in a hundredweight of farm milk, and
  

20   all I did there was 1 minus C, so it is essentially the percent
  

21   of skim with the fat taken out, so that came to .9624.
  

22           Column E is just the percent SNF.  So in this case,
  

23   Column E on January 2010 is 0886, which is just 8.86 percent.
  

24      Q.  Okay.
  

25      A.  Column F was trying to figure out what the skim SNF
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 1   test of the market milk is.  And what we're doing there is just
  

 2   dividing column E by column D.  And with respect to Columns G
  

 3   and H, it's essentially trying to figure out what percent skim
  

 4   do you need to hit once you put fat back in that you are going
  

 5   to get to representing a 10 percent and 11 percent per the
  

 6   California solids to meet the fortification standards of the
  

 7   State of California.
  

 8      Q.  So what you mean is that once you have reduced the
  

 9   butterfat in order to get it down to 2 percent, by definition
  

10   you now have less milk, correct?
  

11      A.  Correct.
  

12      Q.  And in addition, you need to fortify to a higher
  

13   standard than the cow would have given you anyway, correct?
  

14      A.  Correct.
  

15      Q.  So that is why you have that different percentage,
  

16   correct?
  

17      A.  That's correct.
  

18      Q.  Okay.  And G is for 2 percent and H is for 1 percent,
  

19   correct?
  

20      A.  That's correct.
  

21      Q.  Okay.  So what did you do next?
  

22      A.  So the next step was to use a Pearson Square to figure
  

23   out, okay, I need this amount of skim, how am I going to divvy
  

24   that up between a condensed and just the regular market milk.
  

25   And so what the Pearson Square did here was basically tell me
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 1   in Columns I and J, how many pounds of condensed I need and how
  

 2   many pounds of milk did I use to get to the level.  And I did
  

 3   it the same, so Columns I and J is using Pearson Square for 2
  

 4   percent, and K and L is the Pearson Square for 1 percent,
  

 5   assuming, of course, the condensed skim is 33 and a half
  

 6   percent solids nonfat.
  

 7       JUDGE CLIFTON:  Now, this Pearson Square, P-E-A-R-S-O-N,
  

 8   Square, is that a formula that's widely used for this kind of
  

 9   calculation?
  

10       MR. BLAUFUSS:  Well, I use it for this, I use it for other
  

11   things, too.  You are talking about if you got farm milk coming
  

12   in, how many pounds cream generation you can use it for, and
  

13   there's different things that it's used for in the dairy
  

14   industry.
  

15       JUDGE CLIFTON:  Okay.
  

16       MR. ENGLISH:  Are you the only one who uses it?
  

17       MR. BLAUFUSS:  No.  I know I use it, I know the MA staff
  

18   who we kind of walked through this with, that's what he also
  

19   suggested using, so I believe it's widely used in the industry.
  

20   BY MR. ENGLISH:
  

21      Q.  All right.  So just to be clear, the abbreviation in a
  

22   number of these columns, such as Column I and Column K and
  

23   column M, COND, would that be condensed?
  

24      A.  That's correct.
  

25      Q.  Okay.  So what did you do next?
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 1      A.  So once I moved past the Pearson Square percentage,
  

 2   really what I'm doing in Columns M and N and O and P, is then
  

 3   standardizing that product to a 2 percent or 1 percent.  So in
  

 4   the case of Column M, I'm talking Column I times 1 minus .02,
  

 5   so it's, in this case since I'm looking at 2 percent, .02
  

 6   represents the fat level.  So that's saying I have 98 percent
  

 7   skim in that product.  So it is multiplying Columns I and
  

 8   Columns J by .98 to make sure that I'm not, I'm using 98 pounds
  

 9   of skim and I'm using 2 pounds of fat.  Whereas in Columns I,
  

10   J, K, and L is assuming a hundred pounds, so I need to
  

11   standardize that down to reflect that there's fat in that
  

12   product ultimately when it goes to the consumer.
  

13      Q.  And you do that similarly for the 1 percent, but using
  

14   .01 rather than .02, correct?
  

15      A.  Correct.  So the Columns M and N for 2 percent will add
  

16   up to 98 pounds, and then for O and P on a 1 percent, the skim
  

17   will add up to 99.
  

18      Q.  All right.  So we have gotten through Column P, and I
  

19   had already jumped ahead, so now on page 5, Column Q is the
  

20   month again, and we have already discussed Columns R and S,
  

21   correct?
  

22      A.  That's correct.
  

23      Q.  So that brings us to Column T.
  

24      A.  Yes.  So columns T, U, V, and W, is just calculating
  

25   the skim equivalent based on the factors that we just walked
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 1   through in Columns R and S, and the amount of condensed in milk
  

 2   that I'll be using to fortify the product.  So for Columns T,
  

 3   or for Column T, you multiply the volume factor found in Column
  

 4   R, times the condensed pounds in the product found in Column M.
  

 5      Q.  Which were the standardized pounds, correct?
  

 6      A.  Correct.
  

 7      Q.  Okay.
  

 8      A.  And then for the fortification factor I'll be taking
  

 9   Column S times Column M.
  

10      Q.  And that's for the two percent, so you would do
  

11   essentially the same calculation using the applicable columns
  

12   for O for 1 percent, correct?
  

13      A.  That's correct.
  

14      Q.  Okay.  Otherwise the calculation's identical to what
  

15   you just discussed, correct?
  

16      A.  Correct.
  

17      Q.  All right.  So what are columns, what is Column X?
  

18      A.  Column X is the Class I skim milk price which includes
  

19   a $2.10 hundredweight differential.  So all the analysis that I
  

20   did, whether I am talking a two factor or three factor, assumes
  

21   a 2.10 base differential, so that's already been included in
  

22   the numbers.
  

23      Q.  And Column Y?
  

24      A.  Is the Class IV skim cost, which will be used to
  

25   calculate the fortification value.  So basically, you know, if
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 1   you want to maybe skip a step ahead to kind of give a broad
  

 2   overview.
  

 3      Q.  Sure.
  

 4      A.  Anytime that we're talking the volume factor, you are
  

 5   going to multiply that by the Class I value, and the
  

 6   fortification is going to be multiplied by the Class IV value.
  

 7   Kind of as I walked through in my testimony, you know, the bulk
  

 8   of the cost is going to be cost to the Class IV because most of
  

 9   it is allocated to fortification, but since you are fortifying
  

10   a product you end up with a higher amount of Class I volume and
  

11   that gets allocated on the volume basis.
  

12      Q.  Okay.  The displacement?  Is that the displacement?
  

13      A.  That's correct.
  

14      Q.  Okay.  All right.  So now, that was page 6.  We would
  

15   next turn to page 8; is that correct?
  

16      A.  That's correct.
  

17      Q.  Okay.  And Column Z is the month again, correct?
  

18      A.  Correct.
  

19      Q.  All right.  So now, we've finished the Alphabet so we
  

20   go to double A, correct?
  

21      A.  We do.  So the value of fortification is what we're
  

22   trying to figure out in Columns AA, AB, AC, and AD.  So just
  

23   walking through the 2 percent value of fortification
  

24   calculation, taking the Column X, which is the per
  

25   hundredweight Class I skim milk price, times Column T, which is
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 1   the pounds of volume skim equivalent divided by a hundred.  So
  

 2   since I'm using a hundredweight price, I need to get the pounds
  

 3   into a hundredweight level as well so that I'm not
  

 4   overinflating the value.  The fortification value, so the next
  

 5   column over in AB, I'm taking Column Y, which is the Class IV
  

 6   skim cost, times Column U, which is the fortification skim
  

 7   equivalent pounds divided by a hundred.
  

 8      Q.  And so that's the 2 percent for AC and AD, Columns AC
  

 9   and Columns AD, you are doing basically the same calculation
  

10   but for 1 percent; is that correct?
  

11      A.  That's correct.
  

12      Q.  Okay.
  

13      A.  And both the Class I skim milk price and Class IV skim
  

14   costs are exactly the same, so there's no change in the price.
  

15      Q.  So since AE is another column of months, what happens
  

16   in AF?
  

17      A.  So AF is, I'm actually looking at this and trying to
  

18   figure out what the value of milk is.  So the previous
  

19   calculation was saying here's the value of fortification, well,
  

20   that's not the only cost, obviously we're paying for the milk
  

21   as well.  And so in this case I'm valuing the milk at actual
  

22   solids contents as we walk through in the first two columns,
  

23   and going through and basically multiplying Columns X, which is
  

24   the Class I skim milk price, times Column N, which, if I can
  

25   remember, basically I'm just going through and looking at the
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 1   value and calculating this is how many pounds of skim I'll
  

 2   have, this is how many pounds of fat, and then adding that up
  

 3   and saying this is the value of milk, which is what Columns AF,
  

 4   AG, and AH are doing.
  

 5      Q.  Okay.  And that's for 2 percent, correct?
  

 6      A.  That's correct.
  

 7      Q.  And for 1 percent it is the identical kind of
  

 8   calculation in Columns AI, AJ, and AK, correct?
  

 9      A.  Correct.
  

10      Q.  All right.
  

11      A.  And again, this assumes a 2.10 differential zone.
  

12      Q.  All right.  So, first of all, that basically is how
  

13   Table 3 works, correct?
  

14      A.  Correct.
  

15      Q.  And then that's for -- that's for actual California
  

16   Skim Test 2 factor.  When we go through the rest of the tables,
  

17   so Table 4, is the actual California skim test at the
  

18   III Class.  So that's going to be a little different, so we
  

19   need to go through that example as well?
  

20      A.  I don't think we need to go through the first part
  

21   because it's identical, the only, obviously, the part that's
  

22   going to change is we're not pricing it on a skim and
  

23   butterfat, you are pricing it on butterfat solids nonfat in a
  

24   fluid carrier.
  

25      Q.  So what you are saying is Table 4, pages 11, 12, 13, 13
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 1   the first half, are identical, but when we get to the second
  

 2   half of 13, once we start moving into columns, especially
  

 3   Columns X, Y, and Z, it is going to change, correct?
  

 4      A.  Correct.
  

 5      Q.  But up until that point in time, up through Column W,
  

 6   you are doing it the same way as you have done it, correct?
  

 7      A.  Correct.
  

 8      Q.  All right.  Okay.  So why don't we not repeat steps A
  

 9   through W, and turn to Columns X on page 13.
  

10      A.  Okay.  So the Class I skim milk price is being
  

11   calculated as it was before.  Obviously, where we're different
  

12   here is we're splitting that skim value into the solids nonfat
  

13   fluid carrier.  So as I walk through in page 1, we did make
  

14   some revisions to our pricing formula.  When we had initially
  

15   put in the hearing proposal, we had an SNF factor of 9 and a
  

16   fluid carrier factor of 91, which would, of course, ignore the
  

17   fact that you are at standard going to have a 3 and a half
  

18   percent fat level.  So California has pretty good milk, but I
  

19   don't think they can run 102.5 percent solids level in pricing.
  

20           So we adjusted the fluid carrier down to reflect the
  

21   fact that, yes, there's butterfat in milk.  So instead of 91,
  

22   we adjusted that down to 87.5, which is the value used in
  

23   Column Z.  And then Column Y, we made that SNF value stay at 9
  

24   percent.  Typically, in the Federal Order structure we're
  

25   valuing SNF at 9 percent.  California runs theirs a little bit
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 1   different in their Class I price formula, they assume an 8.7
  

 2   percent solids nonfat.  So it is a little bit different, but we
  

 3   figure we're talking a Federal Order proposal, let's try to
  

 4   incorporate as much we can into our proposal.
  

 5      Q.  All right.  And then what is Column Z?
  

 6      A.  So Column Z is the fluid carrier cost.  So we're taking
  

 7   the Class I skim milk times .24 and dividing that by 87.5.
  

 8      Q.  And Column AA?
  

 9      A.  Is the skim milk cost for Class IV.  And then for AB
  

10   we're calculating the Class IV SNF, which is just AA divided by
  

11   9, which AA is the Class IV skim cost.
  

12      Q.  And again, you are using the 9 from Federal Orders,
  

13   correct?
  

14      A.  Correct.
  

15      Q.  Okay.  So we go to page 15.  I'm sorry, that's not 15,
  

16   page 16.  Why don't you, I think this completes the three
  

17   factors, this page?
  

18      A.  This is the value fortification.
  

19      Q.  Right?
  

20      A.  Correct.
  

21      Q.  Okay.
  

22      A.  It is in the value of fortification, I just kind of
  

23   walked through with MA staff.  This is going to assume that
  

24   there's a 9 percent SNF level in the milk being used to produce
  

25   the condensed, so I was describing that's why I have the .09 in
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 1   Columns AD, AE, and AF, and also, AG, AH, and AI.
  

 2      Q.  So again, 1 percent would be done the same way as 2
  

 3   percent, so let's do the 2 percent in AD, AE, and AF?
  

 4      A.  Okay.
  

 5      Q.  Or is that what you meant, you just did already?
  

 6      A.  No, I'm just making sure I have the right columns here.
  

 7   Put this together a while ago.  All right.
  

 8          So Column AD we're taking Column T, which is the volume
  

 9   of the skim equivalent of the fortifying agent, times
  

10   Column Y, which is the Class I SNF price per pound times .09.
  

11   Column AE we're taking Column T, which again is the volume
  

12   fortification factor, times Column Z, which is the fluid
  

13   carrier cost per pound, and multiplying that by a 1-.09, and I
  

14   guess another point I should mention here, since I am taking
  

15   1-.09, that obviously equals 91.  It is important to point out
  

16   that this is the base number that is being multiplied again,
  

17   has already been standardized down to reflect the fat's been
  

18   taken out, so it is truly 91 percent, 9 percent of the true
  

19   skim, so I'm not overvaluing that value of fortification.
  

20           And then Column AF is the fortification value, so
  

21   Column U, which is the skim equivalent of the fortifying agent
  

22   for the fortification, times AB, which is the Class IV SNF
  

23   price per pound times .09.
  

24      Q.  And then again, the same analysis for 1 percent,
  

25   correct?
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 1      A.  Correct.
  

 2      Q.  All right.  We're almost there.  We need to turn, I
  

 3   think, to page 19; is that correct?
  

 4      A.  Correct.
  

 5      Q.  So what is this?  How does this table work?
  

 6      A.  So, again, I'm calculating here the value of milk using
  

 7   the actual skim SNF test of the incoming milk, so it is going
  

 8   to be reflective of the monthly skim level in the milk being
  

 9   produced on the farm, so I'm pricing that using the Class I SNF
  

10   price that we walked through.  The amount of fluid carrier in
  

11   the milk, times the fluid carrier price, and so on so forth,
  

12   the butterfat, and ultimately arriving at a per hundredweight
  

13   price using the actual skim test and the formulas laid out that
  

14   we walked through.
  

15      Q.  And again, the same for 1 percent, correct?
  

16      A.  Correct.
  

17      Q.  So now that is the analysis for actual California skim
  

18   test three factor formula, correct?
  

19      A.  Correct.
  

20      Q.  You then do the identical analysis for both three
  

21   factor and two factor for the high and the low skim test,
  

22   correct?
  

23      A.  Correct.
  

24      Q.  And that's what follows in the, in those tables that
  

25   follow, Table 3, so let's just look very quickly, I'm sorry,
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 1   the Table 5 is the high, what appear to be the high skim test
  

 2   for two factor formula, correct?
  

 3      A.  That's correct.  So in this case I am assuming a high
  

 4   skim to be 9.2 percent.
  

 5       JUDGE CLIFTON:  Okay.  So we have gone to page 22 of the
  

 6   exhibit.
  

 7       MR. ENGLISH:  Right.  And that is basically the identical
  

 8   two factor test, the two factor, like Table 3, but for 9.2
  

 9   percent, your Honor.  Okay?  And otherwise, Table 5 is
  

10   calculating the same way as Table 3, Mr. Blaufuss?
  

11       MR. BLAUFUSS:  Correct.
  

12   BY MR. ENGLISH:
  

13      Q.  Okay.  So then we get to Table 6 which starts on page
  

14   30, and now we have turned to the three factor formula for the
  

15   high California skim test, correct?
  

16      A.  Correct.
  

17      Q.  And that, except for the fact it is California, it's
  

18   9.2 percent California skim test, otherwise the calculation is
  

19   done identically as on Table 4, correct?
  

20      A.  Correct.
  

21      Q.  And then that takes us to Table 7 which starts on
  

22   Page 41, and now we're looking at the 8.8 percent or low
  

23   California skim test, correct?
  

24      A.  Correct.
  

25      Q.  And for the two factor formula, correct?
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 1      A.  Correct.
  

 2      Q.  And so other than the fact that it's the low skim test,
  

 3   Table 7 is identical to Tables 3 and Table 5, correct?
  

 4      A.  Correct.
  

 5      Q.  And Table 8, starting on page 49, is the three factor
  

 6   formula for the 8.8 percent or low California skim test,
  

 7   correct?
  

 8      A.  Correct.
  

 9      Q.  And other than it being the low California skim test,
  

10   Table 8 is identical to Tables 4 and Table 6, correct?
  

11      A.  Correct.
  

12      Q.  All right.  So that would take us through Table 8,
  

13   which ends on page 59.  So do we go to Table 9 next or do we go
  

14   back to Table 2, Mr. Blaufuss?
  

15      A.  You know, it would almost probably be easier to go
  

16   through Table 9, then we can kind of walk through line by line
  

17   once we do that, to get to where I got a landed cost.
  

18      Q.  All right.  Let's do Table 9, which is on page 60 of
  

19   this document.
  

20      A.  All right.  So Tables 9, 10, and 11 are the same
  

21   obviously basic calculations, I'm just adjusting the skim level
  

22   to be reflective of high, low, and actual.  And I guess maybe
  

23   answering the question before it gets asked, over this period
  

24   that I looked at, the average of the five years the SNF level
  

25   was 8.88 percent, so there wasn't much of a difference between
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 1   my low factor and my medium factor, and I guess my rationale
  

 2   for that is, I didn't want to put an SNF test at, call it 8.5
  

 3   and say that was low, and have to come back and fortify my
  

 4   whole and my skim milk.  So I tried to go as low as low as I
  

 5   could go without having to create other complications in my
  

 6   math.
  

 7      Q.  Okay.  So walk us through Table 9 and then tell us
  

 8   what's different for Tables 10 and 11.
  

 9      A.  So for Table 9 this is the actual skim SNF test.  So if
  

10   you look at the percent skim in producer milk, which would be
  

11   the third label from the bottom left of the table, that 8.88
  

12   reflects the actual test.  The 96.3 represents the percent
  

13   skim, so it's a hundred percent minus the fat, so 96.3 percent.
  

14      Q.  So your actual butterfat was 3.7?
  

15      A.  I believe for the month I looked at in this case, yes.
  

16   And then the SNF test in the market milk, which was just the
  

17   8.88 divided by the 96.3.
  

18      Q.  Okay.
  

19      A.  And in order to figure out how many pounds of SNF I
  

20   have and how much I need to add to get to a 10 percent or 11
  

21   percent milk, I standardized that SNF test of market milk to be
  

22   reflective of a 2 percent or 1 percent.  So the 2 percent milk
  

23   skim label is just taking .98 times that 9.22, and again, for
  

24   the 1 percent, taking 9.22 times .99.
  

25      Q.  So that's what gives you the 9.04 percent for
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 1   2 percent, and the 9.13 percent for 1 percent?
  

 2      A.  Correct.
  

 3      Q.  Okay.
  

 4      A.  So I guess just starting at the top and working my way
  

 5   down with the chart.  So the first line is the gallons in the
  

 6   California hundredweight of milk.  And this data was, I
  

 7   believe, provided by Dr. Schiek a few years ago.  I think he
  

 8   received it, information from CDFA staff at that time to kind
  

 9   of give a general reflection how much a gallon of milk weighs
  

10   in the California system, which varies, compared to what the
  

11   Federal Orders have its standard weights.  So in the case of
  

12   2 percent it was assumed that a gallon weighs 8.67 pounds, and
  

13   for 1 percent, a gallon weighs 8.71 pounds.  So obviously just
  

14   doing the math, tells you you are going to get 11.53 gallons
  

15   for 2 percent, and for 1 percent you will get 11.48 for each
  

16   hundredweight of milk.
  

17      Q.  Okay.
  

18      A.  The pounds of solids per gallon of standard milk, this
  

19   assumes standard is whole milk, so 8.7 percent solids.  So
  

20   .7499 is the pounds of solids per gallon in standard milk, and
  

21   then try to, my goal here was to figure out the pounds of
  

22   solids per gallon need to fortify.  That's just the pounds of
  

23   solids I needed to add to the mix to get up to the 11 percent
  

24   and 10 percent solids content.  And that's also the factor used
  

25   to calculate the base condensed allowance.  So the allowances
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 1   on per pounds the solids used, so that's how I'm getting at the
  

 2   .0082 and the 0161.
  

 3           Okay.  And then basically for the total fortification
  

 4   allowance credit per hundredweight, it is just the gallons in a
  

 5   hundredweight times that base allowance.
  

 6      Q.  So how is Table 10 different from Table 9?
  

 7      A.  The only thing that's been adjusted in Table 10 from
  

 8   Table 9, is again, that third line column label up, percent
  

 9   skim and producer milk has been changed to reflect the high
  

10   skim that 9.2 percent skim, which then flows through the model
  

11   to figure out the pounds of skim I need to fortify.
  

12      Q.  And Table 11 does the same thing but the low test,
  

13   right?
  

14      A.  Correct.
  

15      Q.  Okay.  And so the purpose of that was to be able to
  

16   create your analysis to show what impact some of this would
  

17   have on the desirability of purchasing different levels if you
  

18   didn't have a fortification allowance?
  

19      A.  Correct.  So you're going to have two components of
  

20   this, there is going to be a milk price and a fortification
  

21   cost.  So you are going to have varying levels of both
  

22   depending on what the solids content is.  So if you have a
  

23   higher solids content you are going to have a higher cost in
  

24   your milk and you should have a lower cost in your
  

25   fortification, and vice versa if you have lost test.
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 1      Q.  So if you didn't make a fortification allowance
  

 2   adjustment in a California Federal Order, but because of
  

 3   California's statutory program requiring fortification, you
  

 4   would, without such allowance, create first a non-uniform price
  

 5   for milk, correct?
  

 6      A.  Yeah, and I think I said that in my testimony.  We view
  

 7   it as creating unequal raw product costing for handlers.
  

 8      Q.  Which could create incentives to alter your milk supply
  

 9   in order to fix that problem, correct?
  

10      A.  Correct.  I mean, if I'm looking at it, just looking at
  

11   the differences in the two factor I think it was roughly, we'll
  

12   call it 4 cents to make easy math, and so that's basically
  

13   telling me I've got roughly 40 cents a hundredweight in savings
  

14   from high test skim compared to low test in a raw product milk
  

15   cost.
  

16      Q.  I'm going to go back to Table 2 I think in a moment,
  

17   but did I read it correct that if you do a three factor versus
  

18   two factor, that the cost of milk to Class I handlers actually
  

19   goes up?
  

20      A.  That's what my numbers would indicate, yes.
  

21      Q.  Okay.  All right.  So having described Table 9 and
  

22   having talked yesterday about the cliff notes, how do we get
  

23   to, how do we get to the cliff notes in Table 2?
  

24      A.  All right.  So I guess I'll start line by line.  The
  

25   same basic premise is going to hold whether or not we're
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 1   talking a two factor or three factor.  I'll start just first
  

 2   with the two factor and with the 9.2 percent SNF milk.  So the
  

 3   milk cost for all of these different two factor, three factor,
  

 4   all the various skims are going to be pulled off the data table
  

 5   that I provided subsequently.  So that's where the milk cost
  

 6   lines are coming from.  The fortification costs and the
  

 7   displacement costs per hundredweight are coming from the same
  

 8   data sources, so the various columns that we walked through.
  

 9   Which, obviously, you have your milk cost, your fortification
  

10   cost, and your displacement are going to equal up to being your
  

11   raw milk cost.  So using the example of a reduced fat, two
  

12   factor, with fortification, the raw milk cost would be $17.36
  

13   per hundredweight, your fortification cost would be .84 cents
  

14   per hundredweight, and the displacement value would be .34
  

15   cents per hundredweight.
  

16       JUDGE CLIFTON:  I'm sorry, you've got to show me exactly
  

17   where you are, I'm lost.
  

18       MR. BLAUFUSS:  So the third column from the left in the
  

19   upper left table.
  

20       JUDGE CLIFTON:  All right.
  

21       MR. ENGLISH:  Called reduced, correct?
  

22       MR. BLAUFUSS:  Reduced, correct.
  

23       JUDGE CLIFTON:  Okay.  So tell me again what you just told
  

24   me.
  

25       MR. BLAUFUSS:  So the milk cost, assuming 9.2 percent
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 1   solids in the milk, would be $17.36 per hundredweight.  The
  

 2   cost to fortify that product to meet California standards would
  

 3   be 84 cents per hundredweight.  And the extra volume increase
  

 4   that we created as a result of fortification, which would be
  

 5   price to Class I, that's called displacement and that would be
  

 6   34 cents per hundredweight.  You add the $17.36 per
  

 7   hundredweight with the 84 cents per hundredweight, and the 34
  

 8   cents per hundredweight, and that lands you at your raw milk
  

 9   cost of $18.54 per hundredweight.
  

10           With regards to shrink, I assumed a 1 percent shrink.
  

11   And shrink will be priced at the lowest class price, so in this
  

12   case, lowest price between Class III or Class IV.  And my
  

13   pricing formulas are reflective of that, so it's always going
  

14   to pull the lowest class price.  And I guess the other portion
  

15   I should mention is, because I'm sure someone will notice that
  

16   the shrink isn't consistent across, I also assume that the
  

17   fortification, so the condensed coming in, is also going to be
  

18   factored into the shrink calculation.
  

19   BY MR. ENGLISH:
  

20      Q.  So the more fortification, the larger the shrink.
  

21      A.  Correct.
  

22      Q.  All right.
  

23      A.  So the total milk cost is going to be the raw milk cost
  

24   plus the shrink factor, so using the reduced, the total milk
  

25   cost is $18.71 per hundredweight.
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 1       JUDGE CLIFTON:  The door closed just as you said that, say
  

 2   again what the total milk cost is?
  

 3       MR. BLAUFUSS:  The total milk cost would be your raw milk
  

 4   cost, so in the case of reduced, it would be $18.54 per
  

 5   hundredweight, and then you would also add in your shrink cost,
  

 6   so in this case 18 cents per hundredweight, which lands you at
  

 7   the $18.71 per hundredweight.  Obviously, if you are looking at
  

 8   the face of that, that should be $18.72.  I would imagine
  

 9   having a rounding difference there.
  

10   BY MR. ENGLISH:
  

11      Q.  What about the fortification allowance?  Is that
  

12   actually do you need to take, would that be what takes you down
  

13   to $18.71?
  

14      A.  No.  Because I am coming in, I brought that in since
  

15   that's a per gallon cost, I brought that in at the end.  So you
  

16   are, I'm essentially taking the total milk cost, figuring out
  

17   the weight of a gallon, and getting the per gallon cost, and
  

18   then factoring in that per gallon fortification.
  

19      Q.  So the fortification gets calculated, even though it's
  

20   above it, it gets calculated after the total milk cost?
  

21      A.  Correct.  I brought that in at the end and that's just
  

22   how I ended up doing it.  You will have the same number, just
  

23   get there a different way.
  

24      Q.  And as you said, the analysis for the other five, the
  

25   three factor, and the two and three factor for the different
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 1   levels of skim, are all done the same way, correct?
  

 2      A.  Correct.
  

 3      Q.  Okay.
  

 4      A.  Except, of course, in the three factor you are going to
  

 5   be factoring in the fluid carrier SNF not just skim.
  

 6      Q.  Should we walk through that quickly just to make sure
  

 7   it's not lost or do you think it's covered?
  

 8      A.  I think we covered it when we covered the two and three
  

 9   tables.
  

10       JUDGE CLIFTON:  So, Mr. Blaufuss, as I look at Table 2, I
  

11   understand your intention was to help us with the fortification
  

12   issue, but this seems like a wonderful spreadsheet to show the
  

13   cost of milk.
  

14       MR. BLAUFUSS:  Yes, I guess I'll make a caveat here, and I
  

15   don't think we mentioned this.  After we went to publication,
  

16   obviously there was a lot of moving targets with make
  

17   allowances changes and the FOB adjuster changes, the one thing
  

18   that I will note is my make allowance for the SNF for Class II
  

19   and Class IV.  I used the original make allowance and I didn't
  

20   update that portion to be reflective of the recent up changes
  

21   in the last week or two that have been made.
  

22           The analysis still holds true in talking about
  

23   relationships, because whether or not I'm talking two factor or
  

24   three factor, it's the same make allowance throughout.  I don't
  

25   have an issue of saying, here's the relationship, but I'm not
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 1   going to sit here and say that didn't play a role in saying
  

 2   here's the actual milk cost.  So I'm not portraying this to be
  

 3   here's the per gallon cost, I'm portraying to say here's the
  

 4   relationship among the different factors.
  

 5   BY MR. ENGLISH:
  

 6      Q.  Based upon the make allowance that was being used ten
  

 7   days ago?
  

 8      A.  Correct.  So my make allowance is .1678, I believe the
  

 9   one that Dr. Schiek updated was .1997.  So all the FOB
  

10   adjusters are the same and yet are reflective of where we are
  

11   at now.  Merely the only thing that I didn't get updated was
  

12   the make allowance for SNF for Class IV and Class II.
  

13       MR. ENGLISH:  Now you are lost?
  

14       JUDGE CLIFTON:  You know when I came in here, I didn't know
  

15   that a gallon of milk under the California Order would weigh
  

16   something different from the gallon of milk under the Federal
  

17   Milk Marketing Orders.  This is hard.
  

18       MR. ENGLISH:  Well, I was thinking we would have three or
  

19   for minutes of cross-examination and he would be done before
  

20   lunch, right?
  

21       MR. BLAUFUSS:  Well, maybe to make it a little more clear
  

22   when I am talking about make allowance issue, so when you are
  

23   calculating a solids not fat price, it is the nonfat dry milk
  

24   price, minus the make allowance, minus, in our case, the FOB
  

25   adjuster, times .99, so the only thing in the formula that
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 1   would be different is just that make allowance factor.  So
  

 2   commodity prices are the same, the FOB adjusters are the same,
  

 3   it is just I used too low of a make allowance.
  

 4       MR. ENGLISH:  I'm going to let Mr. Beshore ask a quick
  

 5   question, I think it is purely for clarification.
  

 6       MR. BESHORE:  I may show my complete ignorance here.  Are
  

 7   you using like Proposal 2 prices throughout this?
  

 8       MR. BLAUFUSS:  Yes, except I'm using the, I believe hearing
  

 9   proposal, USDA, basically said there's no western price
  

10   formulas, so I'm using the pure default price, which was the
  

11   NDPSR values.
  

12       MR. BESHORE:  For the whole time period from January 10 --
  

13       MR. BLAUFUSS:  Correct.
  

14       MR. BESHORE:  -- forward, you went back and re-calculated
  

15   what they would all be assuming proposal -- okay.  Wow.  Okay.
  

16       MR. BLAUFUSS:  Correct.
  

17       MR. ENGLISH:  Why do you think these price impacts have
  

18   taken awhile to get to the stand.  I agree, "wow".
  

19           I have a proposal to make.  I think I'm done with
  

20   direct exam.  What I would like to do is move admission of
  

21   Exhibit 147 and 148 and then take lunch.  I think I will not
  

22   have additional direct after that, but I'm hoping that maybe
  

23   taking lunch would allow people to, if not digest food, digest
  

24   this data, unless it gives them something else, and might
  

25   shorten or might not, cross-exam.
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 1           But I agree, your Honor, this is, I agree with both you
  

 2   with your comment that this is really intense stuff, and I
  

 3   agree with Mr. Beshore's technical legal term, "wow".  So I
  

 4   think I'm done with direct and I think I'm very impressed, and
  

 5   so I would move admission of Exhibit 147 and 148.
  

 6       MR. BESHORE:  Can Mr. Hollon get a question in before we --
  

 7       JUDGE CLIFTON:  Yes, I think that would help us as we
  

 8   evaluate over lunch.  And Mr. Hollon, if you would identify
  

 9   yourself when you start.
  

10       MR. HOLLON:  Elvin Hollon, Dairy Farmers of America.
  

11   Rob, the equation that you changed, it was -- go to page 3.
  

12       MR. BLAUFUSS:  Uh-huh.
  

13       MR. HOLLON:  And the Column I, the 4.11 is the equation
  

14   above supposed to yield 4.11?  So if I take 100 times F minus
  

15   G, and divide by G minus 3.35 --
  

16       JUDGE CLIFTON:  Divide it by F.
  

17       MR. HOLLON:  Okay.  Divide it by F?
  

18       MR. BLAUFUSS:  That's what my formula said.
  

19       MR. HOLLON:  Well, just asking you, F minus G has got to be
  

20   a negative number, 9.2 minus 10, so how do I get a positive
  

21   number?
  

22       MR. BLAUFUSS:  Because you are also taking your F, which is
  

23   9.02 minus a negative, so that should also be a negative, so
  

24   you have two negative numbers.
  

25       MR. HOLLON:  Okay.  So -- so when it says F minus .335,
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 1   it's supposed to say F plus .335 if I'm minus the minus?
  

 2       MR. BLAUFUSS:  I'll double check my formula, but I believe
  

 3   that's F minus C, F minus .335.
  

 4       MR. HOLLON:  Man, I hate these complicated spreadsheets.
  

 5       MR. BLAUFUSS:  You and me both.
  

 6       MR. HOLLON:  We both have good reason to do that.  Does --
  

 7       MR. ENGLISH:  Wait a minute, isn't F -- F is a percentage,
  

 8   but .335 is not a percentage.  So if you express F as a
  

 9   non-percentage, Mr. Blaufuss, it would be .0920, correct?
  

10       MR. BLAUFUSS:  Correct.
  

11       MR. ENGLISH:  And so you would be subtracting .335 from
  

12   .092662, so that would give you a negative denominator, a
  

13   negative numerator, which gives you a positive, correct?
  

14   Divide them?
  

15       MR. BLAUFUSS:  I believe that's what my formula has.
  

16       MR. HOLLON:  Assuming the numbers are right.  One other
  

17   question?
  

18       MR. ENGLISH:  Sure.
  

19       MR. HOLLON:  Back on Table 2, the 1.6171 or any of those
  

20   numbers, can you show me where 1.6171 shows up in one of the
  

21   other tables or does it?
  

22       MR. BLAUFUSS:  It doesn't.  So that's basically doing the
  

23   simple math, but it is the cost build up, and then just taking
  

24   the here is a weights, which I provided for reduced fat and low
  

25   fat in the vat, and just figure out how many gallons I'm
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 1   getting per that hundredweight.
  

 2       MR. HOLLON:  Okay.  Thank you.
  

 3       JUDGE CLIFTON:  Does anyone -- anyone else want to clarify
  

 4   before you go to lunch?  Think about this?  Ms. May?
  

 5       MS. MAY:  Laurel May with USDA.  Just a couple of questions
  

 6   about the notations on your testimony, page 1.  At the end of
  

 7   the first paragraph you say that you are going to make
  

 8   adjustments to the Class I price calculations as found in
  

 9   Section 1051.50(a)(d), which is, there is kind of no such
  

10   thing, so are those paragraphs (a) and (d) maybe?
  

11       MR. BLAUFUSS:  Yes.
  

12       MS. MAY:  Those are on page 47228 of the Federal Register.
  

13       MR. BLAUFUSS:  Yes, that should be (a) and (d), not (a)(d).
  

14       MS. MAY:  Okay.  And then my other question --
  

15       JUDGE CLIFTON:  Let's make that change now.  Thank you very
  

16   much.  So Ms. Frisius, with regard -- we should have done that
  

17   from the, we should have noticed that from the beginning, but I
  

18   mean, I sort of noticed it, but all right.  So we're on page 1,
  

19   the third line down, we're going to insert the word "and" in
  

20   between the (a) and (d).  Thank you.
  

21       MR. ENGLISH:  In fact, your Honor, a correction to
  

22   Exhibit 1, page 47228, column 2.  Thank you for catching that,
  

23   Ms. May.
  

24       MS. MAY:  You're welcome.  I have one more.  In the
  

25   sentence under fortification credit revision on the same page,
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 1   "proponents are also going to revise the fortification credit
  

 2   calculation found in Section 1051.60(6), I'm wondering if that
  

 3   isn't supposed to be paragraph (a) and paragraph (a)5 and (a)6,
  

 4   which would be on the Federal Register page 47231, starting in
  

 5   the middle column.  60(6) is not a correct notation.
  

 6       MR. ENGLISH:  Maybe we'll consider that one at lunch,
  

 7   because obviously you are right, there's no 60(6), so rather
  

 8   than rushing that and giving you an answer which we then
  

 9   re-correct why don't we -- unless you have another question.
  

10       MS. MAY:  No, those were my two just about the exhibits
  

11   themselves.
  

12       MR. ENGLISH:  All right.
  

13       JUDGE CLIFTON:  Okay.  Good.  So we haven't admit these
  

14   yet.
  

15       MR. ENGLISH:  Well, let's hold off then, in case there's
  

16   other little things like that.
  

17       MR. RICHMOND:  Bill Richmond, USDA.  The only other
  

18   question we had was, and you can think about this, too, for
  

19   Exhibit 148, if you wanted to provide the actual spreadsheets
  

20   for us, we can potentially post them online when we do post the
  

21   PDF's, so it may help.  It would absolutely help us in
  

22   understanding the spreadsheets, it may help others.  Completely
  

23   up to you.
  

24       MR. BLAUFUSS:  Okay.
  

25       MR. ENGLISH:  By that, do you mean the underlying

6909



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIV

 1   spreadsheets in raw form?  In other words, in native form?
  

 2       MR. RICHMOND:  Yes.
  

 3       MR. ENGLISH:  Okay.  We will certainly think about that.  I
  

 4   think I know what the answer is going to be.
  

 5       JUDGE CLIFTON:  The "show your work" provision?
  

 6       MR. RICHMOND:  Yes, absolutely.
  

 7       JUDGE CLIFTON:  Are there other questions before we break
  

 8   for lunch?  I'd just like to say, I'm pretty impressed,
  

 9   Mr. English, with the way you grasped that negative divided by
  

10   the negative issue.  Well done.  All right.  Let's see what
  

11   time it is.  I'm going to call it 1:10, it almost is, so please
  

12   be back and ready to go at 2:25.
  

13       MR. ENGLISH:  Thank you, your Honor.
  

14       (Whereupon, the lunch recess was taken.)
  

15                            ---o0o---
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1        TUESDAY, NOVEMBER 10, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:26.  Mr. English.
  

 3       MR. ENGLISH:  Thank you, your Honor.  Before I go back and
  

 4   ask about admission of 147 and 148, and also turn Mr. Blaufuss
  

 5   over to further examination, it's been suggested by more than
  

 6   one person that today's scintillating discussion of the forest
  

 7   may have lost track of the trees.  And since we are where some
  

 8   of the greatest trees are in the world, I thought maybe I would
  

 9   return briefly, and maybe went too fast yesterday and decide to
  

10   retrace to yesterday.  So, in a nutshell, Mr. Blaufuss, so
  

11   what?
  

12       JUDGE CLIFTON:  That's good.  That's good.  That was so
  

13   what, question mark, right?
  

14       MR. ENGLISH:  And may I help you out?
  

15       MR. BLAUFUSS:  I can get it.  So really when the initial
  

16   discussion of a potential California Federal Order hearing
  

17   started, from an internal perspective we tried to see what
  

18   California standard milk does if you are using a standard
  

19   Federal Order formula compared to what's going on in
  

20   California.  And so what we tried to do here was look at the
  

21   relationships and how the Federal Order pricing versus
  

22   California pricing works given that you have to fortify, and
  

23   what those relationships are for different handlers who have
  

24   different solids content in the milk coming into the plant.
  

25   And so it's trying to look at a relationship to say is it a
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 1   half a cent a gallon, a penny a gallon difference under two
  

 2   factor, and that's really what I was trying to accomplish here.
  

 3   So I wasn't try to say, you know, here's the blended per gallon
  

 4   cost of the Proposal Number 2.  I'm trying look at the
  

 5   relationship of a two factor versus three factor using the
  

 6   prices as laid out in Proposal 2.
  

 7       JUDGE CLIFTON:  Okay.  Remind me what the two factors are
  

 8   in a two factor analyses.
  

 9       MR. BLAUFUSS:  So a two factor is just butterfat and skim.
  

10   In a three factor we are talking butterfat, solids nonfat, and
  

11   fluid carrier.
  

12       JUDGE CLIFTON:  Mr. English.
  

13       MR. ENGLISH:  Thank you.
  

14   BY MR. ENGLISH:
  

15      Q.  So again, and part of this may be that I was trying to
  

16   get ten minutes of testimony into 6 minutes and 10 seconds
  

17   yesterday.  Going back to Table 2 and your cliff notes, and
  

18   looking at the bottom of page 5 and the top of page 6.  First
  

19   of all, you have included a column for whole milk, correct?
  

20      A.  Correct.
  

21      Q.  But this analysis is completely irrelevant as to whole
  

22   milk because you don't fortify whole milk, correct?
  

23      A.  Correct.
  

24      Q.  And for simplification, in page 5 and 6, you have tried
  

25   to look at just reduced fat milk, correct?
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 1      A.  Reduced fat and low fat.
  

 2      Q.  I'm sorry, yes.  And so what you were trying to show,
  

 3   looking at page 5, is you say that "under the two price
  

 4   formula, the cost of reduced fat milk at high test, the high
  

 5   test skim is 1.6171," and yesterday you pointed that out,
  

 6   correct?  As being where on Table 2?
  

 7      A.  It would be the third column from the left.
  

 8      Q.  Under top spot?
  

 9      A.  Top left on Table 2.
  

10       JUDGE CLIFTON:  Wait a minute now, you lost me at fat milk.
  

11       MR. ENGLISH:  At reduced fat milk.
  

12       JUDGE CLIFTON:  You didn't say reduced fat milk, you said
  

13   fat milk.  Start again.
  

14   BY MR. ENGLISH:
  

15      Q.  On page 5 you were initially comparing reduced fat milk
  

16   at the high test skim, correct?
  

17      A.  Correct.
  

18      Q.  And that's what you were just pointing out in that
  

19   column is $1.6171, correct?
  

20      A.  That is correct.
  

21      Q.  And you are comparing that to the two factor, same
  

22   thing, reduced fat milk, which is the bottom box, same column,
  

23   of 1.6565, correct?
  

24      A.  That is correct.
  

25      Q.  And that has a, just under 4 cent difference, correct?
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 1      A.  Correct.
  

 2      Q.  3.9 --
  

 3      A.  94 cents per gallon.
  

 4      Q.  Yeah.  And when you go to the three factor formula for
  

 5   those same types of milk, so third column, reduced fat, upper
  

 6   right versus bottom right.  Upper right you have 1.6815,
  

 7   correct?
  

 8      A.  That is correct.
  

 9      Q.  Bottom right you have 1.6810, correct?
  

10      A.  Yes.
  

11      Q.  And that is a difference of .05 cents, correct?
  

12      A.  Yes.
  

13      Q.  Okay.  And what conclusion do you draw from those
  

14   differences?
  

15      A.  That you have a much tighter difference depending, or
  

16   regardless of what the skim content is under a three factor
  

17   pricing formula.
  

18      Q.  And why is a tighter difference important?
  

19      A.  You are ensuring equal raw product costing for handlers
  

20   in the Class I space, so that nobody has a competitive
  

21   advantage based on their skim content of the milk coming in.
  

22      Q.  And in addition, what impact would that have to the
  

23   pool of using a three factor formula versus a two factor
  

24   formula?
  

25      A.  My data would show that the per gallon cost would be
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 1   higher in a three factor than a two factor.
  

 2      Q.  And so the pool, maybe not a huge number, but the
  

 3   pool's going to be bigger?
  

 4      A.  Correct.  There will be more Class I dollars.
  

 5      Q.  All right.  Your Honor, I repeat my request to admit
  

 6   Exhibits 147 and 148.
  

 7       JUDGE CLIFTON:  Let's go back to Ms. May's question on
  

 8   Page 1.
  

 9       MR. ENGLISH:  I'm sorry, thank you very much.
  

10   BY MR. ENGLISH:
  

11      Q.  So this is the question in the middle of the page, and
  

12   so, Mr. Blaufuss, your testimony has focused exclusively on
  

13   condensed, use of condensed, correct?
  

14      A.  Correct.
  

15      Q.  So this language we are proposing would be for
  

16   condensed which is 1051.60(a)(6), correct?
  

17      A.  Correct.
  

18      Q.  Okay.  And there could be conforming changes to (a)(5),
  

19   but Dean Foods doesn't use nonfat dry milk, correct?
  

20      A.  That's what my belief is.  I don't believe we use any
  

21   nonfat dry milk to fortify.
  

22      Q.  So at the moment, we don't have testimony on what that
  

23   language would be, but we may very well brief it from the
  

24   Dairy Institute of California, but the focus of this testimony
  

25   has been on (a)(6).
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 1       JUDGE CLIFTON:  All right.  So the proposal, Mr. English,
  

 2   is, to insert (a) in the second line just below the heading
  

 3   Fortification Credit Revision on page 1 of Exhibit 147?
  

 4       MR. ENGLISH:  Yes, between the 60 and the 6.
  

 5       JUDGE CLIFTON:  All right.  Do you see that, Ms. Frisius?
  

 6   Thank you.  Done.
  

 7       MR. ENGLISH:  And we, just as a statement for the record,
  

 8   we don't disagree that it a similar change could be made to
  

 9   (a)(5) we just refocused on (a)(6) today.
  

10       JUDGE CLIFTON:  Is there anyone who wishes to question
  

11   Mr. Blaufuss with regard to Exhibit 147 to determine whether
  

12   you have any objections to it being admitted?  No one.  Are
  

13   there any objections to the admission into evidence of
  

14   Exhibit 147?  There are none.  Exhibit 147 is admitted into
  

15   evidence.
  

16            (Thereafter, Exhibit 147, was
  

17            received into evidence.)
  

18       JUDGE CLIFTON:  Does anyone wish to question Mr. Blaufuss
  

19   regarding Exhibit 148 before you determine whether you have any
  

20   objections?  No one.  Are there any objections to the admission
  

21   into evidence of Exhibit 148?  There are none.  Exhibit 148 is
  

22   admitted into evidence.
  

23            (Thereafter, Exhibit 148, was
  

24            received into evidence.)
  

25       MR. ENGLISH:  Your Honor, the witness is available for
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 1   further examination.
  

 2       JUDGE CLIFTON:  Who will be the first to question
  

 3   Mr. Blaufuss on this issue?  Mr. Beshore?
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. BESHORE:
  

 6      Q.  Marvin Beshore.  Good afternoon, Mr. Blaufuss.
  

 7      A.  Good afternoon.
  

 8      Q.  I have just a couple of questions and they are sort of
  

 9   this level and not down on this level.
  

10      A.  You don't want to get buried in the weeds today?
  

11      Q.  Not in the weeds, at the moment.  So taking off from
  

12   some of the last questions with Mr. English.  Is there really a
  

13   problem that needs to be addressed by this?  Are there, do you
  

14   have any information on actual tests to distributing plants
  

15   which show a sufficient variation that needs to be addressed
  

16   with this complication to the Order language?  I'm assuming
  

17   that your calculations and analysis, you know, is correct.  And
  

18   you know, there may be questions about it from people that are
  

19   more capable of getting into it than I am, but assuming it is
  

20   correct, is there actually a problem out there that needs to be
  

21   addressed by bringing a fluid carrier into an order where we
  

22   don't have it in any other orders?  So I'm wondering is it, you
  

23   know, there may be a theoretical problem, but the Order has,
  

24   you know, large plants, diverse milk supplies.  I mean, is
  

25   there really any difference that amounts to any difference in
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 1   the, you know, in the content of the milk coming into
  

 2   distributing plants which, you know, which needs to be
  

 3   addressed here?
  

 4      A.  Well, first off, I don't have the other Class I
  

 5   bottlers' information to know what their solids content are.
  

 6   The only thing I can say, you know, it hasn't been a problem in
  

 7   California today because they do have the three factor pricing
  

 8   formula.  So I can't stick to it and say there's disorder and
  

 9   it is causing inefficient movements of milk today, but the
  

10   three factors what we have in California today, and whether or
  

11   not it's needed or not, it was at one point, when they put in
  

12   the pricing system in California, it was thought to be valid.
  

13   And I still think given how we price milk in California today,
  

14   I think it is still valid.
  

15      Q.  So it's -- you want to -- it is preventive if not
  

16   curative?
  

17      A.  I think you could look at it that way.  I don't have
  

18   any data that says if we have a two factor, automatically
  

19   inefficient movements of milk are going to occur.  If I'm
  

20   looking at how you price milk, I don't -- I have a higher per
  

21   gallon cost, but you have more equal raw product costing among
  

22   handlers.
  

23      Q.  Okay.  But for the issue with, you know, that you have
  

24   addressed with the fluid carrier, I gather that the amount of
  

25   of the fortification credit which is presently in California,
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 1   which is the same in Proposal 1 and is as in Proposal 2, is
  

 2   appropriate and satisfactory as far as you are concerned, the
  

 3   Dairy Institute is concerned?
  

 4      A.  Well, I will say, just talking fortification credit
  

 5   alone, we have made the modification.  If I'm looking at what
  

 6   we had in our Proposal 2 and looking in the last five years, we
  

 7   actually would have had an average credit significantly above
  

 8   0987.  And actually, I think if I remember correctly, credit
  

 9   came to about 20 cents on average.  So actually when we made
  

10   this modification, we're reducing the potential credit in our
  

11   proposal to reflect current California and to eliminate any
  

12   kind of increase fortification credit that we may receive under
  

13   what was originally Proposal 2.
  

14      Q.  Okay.  But with the modification, you are satisfied
  

15   that that's a sufficient fortification credit?
  

16      A.  Correct.
  

17      Q.  Okay.  Just a question about the generation of the
  

18   fluid carrier value.  Where does the .24 come from?
  

19      A.  As I understand, actually, I talked to Dr. Schiek about
  

20   this probably a week or two ago.  I think there was a late
  

21   '90's hearing or we'll call it residual value was put in place,
  

22   so they had attached the .76 to the SNF value and the .24 to
  

23   the fluid carrier.  And the exact rationale behind it I don't
  

24   know.  I was just informed that that's kind of when that got
  

25   put in place, was the late '90's hearing.
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 1      Q.  Okay.  And so that's, you just carried it forward
  

 2   because it is in the CDFA formulas now?
  

 3      A.  Correct.
  

 4      Q.  Basically.  On --
  

 5       JUDGE CLIFTON:  I just want to make sure I'm clear.  So
  

 6   Mr. Blaufuss, you just said .76 to the solids not fat and .24
  

 7   to the what?
  

 8       MR. BLAUFUSS:  .76 solids not fat, .24 to the fluid
  

 9   carrier.  And actually, if you go, if we just want to have a
  

10   visual of what the formula looks like, it is page --
  

11       JUDGE CLIFTON:  Yes, please.
  

12       MR. BESHORE:  Page 1 of your testimony.
  

13       MR. BLAUFUSS:  Oh, yeah, that will do.
  

14       JUDGE CLIFTON:  Okay.  So --
  

15       MR. BESHORE:  That's where I was looking at it anyway.
  

16       MR. BLAUFUSS:  You can get there different ways, it's
  

17   certainly easier
  

18       JUDGE CLIFTON:  Okay.  So I'm looking at page 1 of
  

19   Exhibit 147, and I definitely see the .24.  Where do I find the
  

20   .76?  Oh, I'm not concerned with that here, am I?
  

21       MR. BLAUFUSS:  No, that's the only revision we made.  So in
  

22   order to calculate the SNF value, and this is, I didn't have it
  

23   here, but basically, not basically, you are taking the Class I
  

24   skim times .76 and then you are dividing that by 9.
  

25       JUDGE CLIFTON:  Okay.
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 1       MR. BLAUFUSS:  And that's the SNF calculation.
  

 2       JUDGE CLIFTON:  Okay.  Thank you.  Mr. Beshore?
  

 3   BY MR. BESHORE:
  

 4      Q.  Okay.  In Exhibit 148, on the two series, which cost
  

 5   out at the high and the low solids content at 9.2 on the high
  

 6   side and 8.8 on the low side.  I notice on both of those you
  

 7   just use, you use pool butterfat contents in each case.  That
  

 8   is just the same, same butterfat as on the actual table.  And
  

 9   I'm just wondering if that, I mean, when you have high test,
  

10   high solids milk, you tend, you always have higher butterfat, I
  

11   think.  And when you have low solids, you tend to, it tends to
  

12   go with lower butterfat.  I wonder if that makes any difference
  

13   in any of this.
  

14      A.  I didn't view it causing any kind of major change.  If
  

15   I was going to adjust it, I think looking at the files that I
  

16   had, I had enough variables that were moving around, that I
  

17   didn't see what benefit it would be to move around the fat as
  

18   well, and I didn't want to create any different, any
  

19   differences based on the fat alone, because really in this case
  

20   I'm more worried about what's going on in the skim.
  

21      Q.  Right.  I guess, again, I'll take your word for it.  I
  

22   guess that doesn't make any difference.  It is just, I don't
  

23   know, intuitively I wonder whether it makes any difference
  

24   because you are working with either more or less pounds of skim
  

25   in the milk to generate your formulas.  And maybe it doesn't
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 1   make any difference.  I'll leave it at that.  I just noticed it
  

 2   and was interested.
  

 3          One other -- one other little thing I noticed on the
  

 4   numbers here.  If you just look at Table 3, I guess it carries
  

 5   all the way through, your targets, this is in G and H, Columns
  

 6   G and H, your targets I noticed are 10.2 and 11.1, I mean,
  

 7   slightly, I guess above the minimum required level.  Is there a
  

 8   reason for that?
  

 9      A.  That was the direction the MA staff pointed me towards
  

10   and I think ultimately when you land a skim test you want to be
  

11   slightly above the minimum to make sure that you are meeting
  

12   that threshold.  I would assume they are just adding a little
  

13   extra value there to create a little more over run so you are
  

14   not creating a 9.8 or 9.9 once you have the full product in.
  

15      Q.  Okay.  Now, you have said that you, that all of
  

16   Exhibit 148 was run based on the prices that would be generated
  

17   by Proposal 2's formulas.  Am I right on that?
  

18      A.  Yes.  So if I'm talking based commodity values, I'm
  

19   using the default values because obviously there's no western
  

20   price survey for the different commodities that we have in
  

21   Proposal 2.  So for both the advanced and the announced, it was
  

22   the actual NDPSR prices, announced per USDA AMS, and then I
  

23   actually went back in, so we're talking these classified
  

24   pricing formulas.  I also used, you know, our pricing formulas
  

25   today and pulled them all the way back so there was no formula
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 1   changes between 2010 and 2014.
  

 2      Q.  And were you using the Proposal 2 proposed FOB adjuster
  

 3   in the fault of a western price?
  

 4      A.  Yes.
  

 5      Q.  Okay.  And the Proposal 2 make allowances?
  

 6      A.  With the one difference is I didn't make the update on
  

 7   the nonfat dry milk make allowance.  But it was the same for,
  

 8   it's not like I had announced in one make allowance and the
  

 9   advanced in another, they were consistent.  And so that's why
  

10   in my view I didn't view having to reprint all this, because I
  

11   wasn't trying to come to a full line of cost, I was looking at
  

12   the price differences.  So my view, as long as those formulas
  

13   weren't different, it didn't create major issues.
  

14      Q.  And what about the whey value?
  

15      A.  In this I just used the base NDPSR whey, dry whey.
  

16      Q.  Do you -- do you show the class, resulting Class I
  

17   prices here anywhere?
  

18      A.  The Class I, the skim portion, you can find, so if I'm
  

19   just looking at Table --
  

20      Q.  Column X, I guess.
  

21      A.  Yeah, Table 3, Column X will have the Class I skim
  

22   milk, so that's a skim value, and that includes a 2.10
  

23   differential.  And then if we go further back and look at the
  

24   butterfat, that actually has the butterfat value as well with a
  

25   2.10 differential.
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 1      Q.  That would be --
  

 2      A.  Columns AJ and DG.
  

 3      Q.  And AJ is butterfat per pound?  Since it is one
  

 4   percent, would that 1.5809 in January 10 would be a pound of
  

 5   butterfat?
  

 6      A.  Correct.  So really AJ would be where you would look to
  

 7   find the value, since you are multiplying by one.
  

 8       JUDGE CLIFTON:  To find the value of what?
  

 9       MR. BLAUFUSS:  A pound of butterfat.  So if you look in
  

10   Column AG, that's two pounds of butterfat, so it's going to be
  

11   double the rates on a per pound basis.
  

12       MR. BESHORE:  That's all the questions I have right now.
  

13   Thank you, Mr. Blaufuss.
  

14       JUDGE CLIFTON:  Who next has questions for Mr. Blaufuss?
  

15   Mr. Schaefer?
  

16                        CROSS-EXAMINATION
  

17   BY MR. SCHAEFER:
  

18      Q.  Henry Schaefer with USDA.
  

19          Good afternoon, Mr. Blaufuss.
  

20      A.  Good afternoon.
  

21      Q.  I think I'll start with what may be the more
  

22   complicated issue.
  

23           In your revisions to the Part 50(d) and part 50(a) on
  

24   page 1, in the Class I price which is (a), you use a SNF price
  

25   times 9.  And as you mentioned, in all the Federal Order stuff
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 1   we do use 9 for nonfat solids, but in most cases, if not all
  

 2   cases, that's referring to 9 pounds of nonfat in the skim.  And
  

 3   it would seem to me that when you are combining it with 35
  

 4   here, that that should be adjusted for, that that nonfat solids
  

 5   is actually in the skim, because you have got the 3 and a half
  

 6   percent butterfat.  And the same would apply for the fluid
  

 7   carrier, because that's really making up the skim fraction,
  

 8   which, when we normally convert, when Federal Orders we
  

 9   convert, we're using 9 pounds of nonfat solids in the skim,
  

10   would that be correct?
  

11      A.  You mean 9 percent?
  

12      Q.  Or 9 percent, or 9 pounds in a hundred pounds of skim.
  

13      A.  Yes, that's what I'm interpreting that.
  

14      Q.  Okay.  So would it be, am I interpreting that correctly
  

15   that the 9 pounds, the number 9 in that equation should
  

16   actually be something lower than that to reflect the fact that
  

17   you are using it to combine into a 35 price?
  

18      A.  I think this is what's used as the base mover price, so
  

19   when I look at it, even what the Federal Order speak is, you
  

20   have a 9 percent SNF value, that's the assumed factor for price
  

21   setting, and if you have 8.8 you are going to get costed at
  

22   that.  So if I look at how you announce it, this is how I would
  

23   announce it, and then you look at the plant to see what skim
  

24   and the fat ended up being in the allocation.
  

25      Q.  But when we announce the price at 35, it's not, does
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 1   not have 9 percent nonfat solids in it, it actually has 8.685
  

 2   percent in it because of 35 test.
  

 3      A.  I see what you are saying.  Yes.  I did not make that
  

 4   differentiation, put it that way.  Basically, in this I'm
  

 5   saying, I'm assuming 9 percent SNF, 3 and a half percent and
  

 6   everything else is fluid.
  

 7      Q.  Okay.  So really what we would need to do to get to a
  

 8   3.5 is change that to 8.685, and the fluid carrier would have
  

 9   to be .87815 or 87, I'm sorry, 87.815.
  

10      A.  Which is essentially what California does today.  So
  

11   they announce it at 3 and a half percent fat, an 8.7 percent
  

12   SNF, and a 878.
  

13      Q.  Very close to what they do, we're not that far apart
  

14   when it comes to the 35.  They are a little different on their,
  

15   currently on their nonfat solids because they use an 87 as
  

16   their number.  Okay.
  

17      A.  Yes.
  

18      Q.  I think in your discussion on, I can't remember whether
  

19   it was Mr. English or Mr. Beshore, there was, in the next
  

20   paragraph there where you are talking about your fortification
  

21   credit revisions, and I think they clarified it for me, but I
  

22   kind of want to be sure here.  So what you are saying is you
  

23   are going to replace, in the case of the condensed, which is in
  

24   51, Section 1051.65, 60, and then (5), that you are going to
  

25   replace it with the italics that you have in there and a
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 1   similar thing for nonfat dry milk; is that correct?
  

 2      A.  Yes.
  

 3      Q.  So we're going to take out all the language that's in
  

 4   there today and just replace it with that?
  

 5      A.  That would be our intent.
  

 6      Q.  Okay.  And do we need the pursuant to the provisions of
  

 7   the Pooling Plan in if it is going to be in the Federal Order?
  

 8      A.  No, I don't believe you would.  Basically pulled the
  

 9   quote and I wanted to make sure I pulled the full quote, not
  

10   the partial quote, in case anybody went back and looked.
  

11      Q.  Okay.  Looking at a little more on the pricing scenario
  

12   with three of the three factors of butterfat, nonfat solids,
  

13   and a fluid carrier.  So you're suggesting from what you have
  

14   said so far, that we would have those three factors allocated
  

15   when we do our allocation so that we would know how much of
  

16   each one of those factors is in there; is that correct?  In
  

17   Class I?
  

18      A.  Correct.
  

19      Q.  Similar to what we do today with other solids and
  

20   protein in Class III?
  

21      A.  Correct.
  

22      Q.  Okay.  Kind of a question that came to me that I found
  

23   kind of interesting is, do you know if a plant ships, currently
  

24   that if a California plant ships milk, packaged milk
  

25   out-of-state, do they collect a credit on that if it's going
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 1   out with fortification?
  

 2      A.  I don't believe so, because I don't know they could
  

 3   regulate that, though I don't know that a hundred percent to be
  

 4   the case.  I think the pool is going to be produced, processed
  

 5   and sold.  That would be my belief.  I don't -- I'm not a
  

 6   hundred percent positive on that.
  

 7      Q.  Okay.  And then I guess the kind of a question that
  

 8   keeps coming to mind in our, a lot of our discussion here in
  

 9   the California hearing is, is it really necessary, and I think
  

10   this also came up, maybe Mr. Beshore brought it up, is
  

11   fortification really necessary in California when the rest of
  

12   the Federal Orders or the other Federal Orders in the United
  

13   States don't have any fortification credit, or, and they do
  

14   fortify?  And so I guess my question is, do you really feel it
  

15   is necessary here when we don't have it anywhere else in the
  

16   country on milk that's fortified?
  

17      A.  In that question are you saying there's milk in the
  

18   Federal Order system that is fortified today?
  

19      Q.  Correct.
  

20      A.  I guess I'm not generally aware that there is a lot of
  

21   milk that's fortified in the Federal Order system, besides some
  

22   protein plus potentially.  I don't know what they would be
  

23   fortified to, if we are talking the same 10 percent or 11
  

24   percent, or if it's a number south of there.  I would view
  

25   there could be some differences among those two different
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 1   beliefs.
  

 2      Q.  So if I guess if I summarize that, when California,
  

 3   with their relatively high fortification on 2 percent and 1
  

 4   percent, that you feel it's necessary to have that credit in
  

 5   there?
  

 6      A.  Yes.
  

 7      Q.  I believe that's all the questions I have.  Thank you,
  

 8   Mr. Blaufuss.
  

 9       JUDGE CLIFTON:  Mr. Blaufuss, were you able to give more
  

10   thought to whether you could produce the spreadsheets that
  

11   support your exhibits?  And Mr. English?
  

12       MR. ENGLISH:  Your Honor, the conundrum we find ourselves
  

13   in, is we would love to do it, but, Mr. Blaufuss, do you have
  

14   any idea how many hours you spent in creating those
  

15   spreadsheets?
  

16       MR. BLAUFUSS:  Quite a few.
  

17       MR. ENGLISH:  More than a hundred?
  

18       MR. BLAUFUSS:  Let's ballpark it there.
  

19       MR. ENGLISH:  So your Honor, it is not proprietary in the
  

20   traditional sense of being confidential, but if we share with
  

21   USDA and they put up on their website, then all other Class I
  

22   processors who may be competitors of Dean Foods are basically
  

23   getting a gift of that spreadsheet.  And you know, it would be
  

24   nice if we could do it, but given the ex parte rules and the
  

25   nature of things, we can't hand it over to USDA without them
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 1   putting it up.  And we could not get, and I don't think we're
  

 2   going to get, permission from Dallas to basically take
  

 3   Mr. Blaufuss' valuable time and basically put it out there.
  

 4   It's just something that we can't do.
  

 5           I can say that there was a spreadsheet initially that
  

 6   Mr. Mykrantz shared with Mr. Blaufuss, and if it happens USDA
  

 7   already has that, they can, I guess, make that available
  

 8   generally, and then people could obviously, already getting a
  

 9   starting point with this analysis, which is already out there,
  

10   be able to re-create it.  But to simply hand over the work
  

11   product, over lunch we just could not find our way clear to do
  

12   that because of what is the very valuable time that it is and
  

13   what it would mean as a gift to others who are competitors of
  

14   Dean Foods.
  

15       JUDGE CLIFTON:  When Mr. Mykrantz testified, did he provide
  

16   the spreadsheet that you are referring to as an exhibit?
  

17       MR. ENGLISH:  No, I think what he did was before the
  

18   hearing was noticed, and I can ask Mr. Blaufuss, how many years
  

19   ago did you start on this project?
  

20       MR. BLAUFUSS:  I was actually looking at the e-mail, and I
  

21   thought I'd looked correctly, and I think I initially contacted
  

22   him about two years ago.
  

23       JUDGE CLIFTON:  Could Mr. Blaufuss provide as an exhibit
  

24   the spreadsheet he got from Mr. Mykrantz?
  

25       MR. ENGLISH:  I'll let Mr. Blaufuss answer that.
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 1       MR. BLAUFUSS:  It is USDA material so, yes.
  

 2       JUDGE CLIFTON:  That would help.  At least then we have got
  

 3   a format.
  

 4       MR. BLAUFUSS:  And there would actually be two, so he
  

 5   provided a snapshot for one month for both two factor and three
  

 6   factor.
  

 7       JUDGE CLIFTON:  And was that your template?
  

 8       MR. BLAUFUSS:  Yes.
  

 9       JUDGE CLIFTON:  I think that would help.
  

10       MR. ENGLISH:  We will get that done in the next couple
  

11   days, your Honor.
  

12       JUDGE CLIFTON:  Okay.  Great.
  

13       MR. ENGLISH:  I hope that's an appropriate compromise.
  

14   Again, I hope people understand the struggle we had, given the
  

15   investment that Dean Foods made in creating the document.
  

16       JUDGE CLIFTON:  All right.  Very good.  Are there other
  

17   questions for Mr. Blaufuss?  Mr. Beshore?
  

18       MR. BESHORE:  So I have one question then I may yield to
  

19   Mr. Jablonski who, they speak in a different language.
  

20                       CROSS-EXAMINATION
  

21   BY MR. BESHORE:
  

22      Q.  What's your thought, Mr. Blaufuss, of whether the
  

23   credit, the fortification credit, should be applicable if milk
  

24   is fortified beyond the State of California requirements?
  

25       JUDGE CLIFTON:  Can you be more specific?  I mean, he's got

6931



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIV

 1   nothing to work with at all.
  

 2   BY MR. BESHORE:
  

 3      Q.  Well, I think he might, but I will try to tie it down
  

 4   some more.  The language on 47231, 1051.60(a)(6) talks about
  

 5   deducting for each pound of milk, nonfat solids this is
  

 6   unrevised, but just to get the point, and condensed skim milk
  

 7   used for fortifying Class I products to meet the State of
  

 8   California's fluid milk standards.  And of course, you have
  

 9   discussed how for one percent, reduced fat and one percent you
  

10   need to fortify.  So my question is, in that fortification
  

11   credit, which is in Proposal 1 as well as Proposal 2, costs
  

12   producers money, cost the pool money.
  

13          My question is, if, for whatever reason, fortification
  

14   is done beyond that required by the State of California, should
  

15   the fortification credit apply?
  

16      A.  I can honestly say I haven't thought about that exact
  

17   scenario, but it's not our intent to create some scenario where
  

18   you are giving people the ability to abuse the credit beyond
  

19   just meeting the State standards.  So, I mean, you are not
  

20   going to be able to -- it's not my intent to say you can
  

21   fortify milk up to 20 percent solids and draw the credit.
  

22   That's not my intent.  I can honestly say I haven't thought
  

23   about that.
  

24      Q.  Okay.  I will yield to Mr. Jablonski.
  

25       MR. JABLONSKI:  Gary Jablonski.
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 1                        CROSS-EXAMINATION
  

 2   BY MR. JABLONSKI:
  

 3      Q.  Under the three factor pricing system, if you have
  

 4   differences in incoming milk receipts, like 8892 from
  

 5   unfortified products, doesn't that reflect a difference in cost
  

 6   for unfortified products currently, since there's a solids not
  

 7   fat pricing system in place now?
  

 8      A.  I'm not sure I'm understanding the question.  What I --
  

 9   I'll answer it in how I think you are asking it, and I'm sure
  

10   you will correct me if I'm wrong.  When I'm going through the
  

11   formulas, I'm actually pricing the milk at standards.  So I'm
  

12   assuming 92, left over is going to be fluid, so it's actually a
  

13   price in the actual solids in the milk and the fluid in the
  

14   milk, so there's going to be a differentiation in just the base
  

15   skim value or the base milk value and the fortification.  So if
  

16   you have a higher solids, you are going to have a higher milk
  

17   price, whereas you will have a lower fortification.  And vice
  

18   versa with the low test.
  

19      Q.  If you don't fortify --
  

20      A.  Correct.
  

21      Q.  -- you say you are going to have a higher milk test,
  

22   milk cost for the higher milk, incoming milk?
  

23      A.  Correct.
  

24      Q.  And that's happening now, right?  I mean, if you get a
  

25   higher test milk, it is going to cost you more for your milk
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 1   and whole milk?
  

 2      A.  Correct.  Correct.
  

 3      Q.  And point of clarification.  I believe on Table 3,
  

 4   Column G and H, you were asked about the 10.2041 --
  

 5       JUDGE CLIFTON:  Hold on just a minute, let us get to
  

 6   Table 3.  All right.  And where do you want us to look,
  

 7   Mr. Jablonski?
  

 8       MR. JABLONSKI:  G and H.
  

 9       JUDGE CLIFTON:  Okay.
  

10   BY MR. JABLONSKI:
  

11      Q.  There's a question about the 10.2041 percent and the
  

12   1.1111 percent.
  

13      A.  Uh-huh.
  

14      Q.  As I understand it, you have 98 pounds of skim at those
  

15   it tests, so when you add the butterfat to it you get a hundred
  

16   pounds of milk, and that's when they equal 10.00 and 11.00
  

17   percent solids not fat in the finished product.  That's trying
  

18   to clarify why those numbers aren't 10.0 and 11.0 on those?
  

19      A.  Yes, that's my belief.  This is the formulas that
  

20   Mr. Mykrantz provided, and that's my belief is you're kind of
  

21   overshooting on the skim to pull it back down when fat
  

22   ultimately gets added.
  

23      Q.  Thank you.
  

24      A.  Yep.
  

25       JUDGE CLIFTON:  Are there other questions for Mr. Blaufuss
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 1   on this topic?  Ms. May?
  

 2                        CROSS-EXAMINATION
  

 3   BY MS. MAY:
  

 4      Q.  Laurel May with USDA.
  

 5           On page 3 of your testimony, you, at the second line up
  

 6   there it says, "a 9.87 cents per pound credit is applied."  Is
  

 7   that a maximum of 9 cents credit?  It's not a fixed number,
  

 8   right?
  

 9      A.  It's the max, but it's my understanding the last couple
  

10   of years in talking to our plan accountants and to CDFA staff
  

11   is that 98.7 is the credit applied, so it's the maximum, but it
  

12   is also the credit plants are receiving on fortification
  

13   credit.
  

14      Q.  Because the formula that you use always comes up to at
  

15   least that?
  

16      A.  It's, you know, what you read in the first page is the
  

17   actual, so there's not like you are subtracting one number from
  

18   another to get to that.  You know, you may deduct for each
  

19   pound of milk solids nonfat in such condensed market skim milk,
  

20   a maximum charge of 9 and 87 hundredths cents, and you are
  

21   basically given that.
  

22      Q.  Okay.  So I just wondered like where the concept of a
  

23   maximum came from.  And are you, is Proposal 2 suggesting the
  

24   same maximum number with some kind of sliding scale something
  

25   below that?
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 1      A.  No.  So, I mean, I don't know where the initial 0987
  

 2   came in, I just know that's currently what's in California
  

 3   regulations.  And that's a number, it's not a sliding scale.
  

 4   If I could talk what we would have in our initial is what was
  

 5   in the Federal Register, there was months, a few months where
  

 6   the fortification credit would go to zero, but it was also some
  

 7   months where when you do the math, it comes to being about 30
  

 8   to 40 cents on the value.  So we wanted to eliminate all that
  

 9   and just keep the 0987.
  

10      Q.  So it can be 0987 but no more than that, regardless of
  

11   how much it really cost?
  

12      A.  Correct.
  

13      Q.  Okay.  And did I miss where you or somebody else said
  

14   whether this credit would be available to out-of-state handlers
  

15   who ship milk into California for distribution?
  

16      A.  I think with a lot of these regulations, if they are
  

17   pooling that volume of milk, they should be eligible for the
  

18   credit.  So if that milk was being pooled as Class I in the
  

19   state of California, I think they are eligible to receive the
  

20   benefits of being in the pool in that case.
  

21      Q.  Okay.  Finally, on page 6 you say that it's Dean Foods
  

22   view that you should use the three factor formula for
  

23   calculating a fortification credit.  Is that just Dean Foods
  

24   view or do you have any sense that it is the view of all the
  

25   other proponents of Proposal 2?
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 1      A.  While I am a member of the Dairy Institute of
  

 2   California, I am only here for Dean Foods.  I can't speak to
  

 3   what our competitors views are in the issue.
  

 4       JUDGE CLIFTON:  Mr. English, would you also like to
  

 5   respond?
  

 6       MR. ENGLISH:  Yes.  This is an official position of the
  

 7   Dairy Institute of California as well.
  

 8       MS. MAY:  Great.  Thank you.  That's all my questions.
  

 9       JUDGE CLIFTON:  Who else has questions for Mr. Blaufuss on
  

10   this topic?  Mr. Blaufuss, is there anything you would like to
  

11   add before I invite redirect?
  

12       MR. BLAUFUSS:  Nope.
  

13       JUDGE CLIFTON:  Is there any redirect?
  

14       MR. ENGLISH:  No, your Honor.
  

15       JUDGE CLIFTON:  All right.  Mr. Blaufuss, thank you so
  

16   much.  I am very pleased that there were people in our audience
  

17   who knew how to talk to you about these figures.
  

18       MR. ENGLISH:  Your Honor, if Ms. Hancock is ready to go,
  

19   otherwise we would do Mr. Blaufuss, Part 6.  But I think for
  

20   those who don't know from the Internet, we had a discussion
  

21   before lunch, after we went off the record that we had some
  

22   scheduling issues, and Ms. Hancock has kindly, I think got a
  

23   witness ready to go.  So I think Mr. Blaufuss will now come off
  

24   the stand, and he'll be the next witness after this, subject to
  

25   any dairy farmers.
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 1       JUDGE CLIFTON:  Excellent.  Thank you, Mr. English.  Thank
  

 2   you, Mr. Blaufuss, you may step down now.
  

 3       MR. ENGLISH:  And I thank Ms. Hancock and her team.
  

 4       JUDGE CLIFTON:  And we are distributing documents.  All
  

 5   right.  If documents are being distributed, the Judge needs
  

 6   them.  And who else?  All right.  So we have a witness in the
  

 7   witness chair.  Before I swear him in, let's talk about the
  

 8   documents.
  

 9           Ms. Hancock, if you would identify yourself and tell us
  

10   what we have here?
  

11       MS. HANCOCK:  Nicole Hancock for Stoel Rives.  We have the
  

12   testimony of Richard Shehadey, that will be the first exhibit
  

13   we mark.  What number are we on?
  

14       JUDGE CLIFTON:  I believe that will be 152.  So that will
  

15   be the testimony of Richard Shehadey.
  

16       MS. HANCOCK:  And then the exhibits to the testimony of
  

17   Richard Shehadey will be Exhibit 153.
  

18           (Thereafter, Exhibit 152 and Exhibit 153,
  

19            were marked for identification.)
  

20       JUDGE CLIFTON:  All right.  Is there anybody who does not
  

21   yet have copy for your use of Exhibit 152 and 153?  It appears
  

22   everyone has a copy.
  

23           Mr. Shehadey, I'll swear you in at this time.  I
  

24   believe this is the first time you have testified in this
  

25   hearing; is that correct?
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 1       MR. SHEHADEY:  Yes, it is.
  

 2       JUDGE CLIFTON:  All right.  Well, we have appreciated your
  

 3   being here.  We have also appreciated the products that you
  

 4   brought for us to enjoy.
  

 5       MR. SHEHADEY:  We're happy to do that.
  

 6       JUDGE CLIFTON:  Thank you.  All right.  Then if you would
  

 7   raise your right hand.
  

 8           Do you solemnly swear or affirm under penalty of
  

 9   perjury that the evidence you will present will be the truth?
  

10       MR. SHEHADEY:  Yes, I do.
  

11       JUDGE CLIFTON:  Thank you.  Ms. Hancock, you may proceed.
  

12       MS. HANCOCK:  Thank you, your Honor.
  

13                        DIRECT EXAMINATION
  

14   BY MS. HANCOCK:
  

15      Q.  Mr. Shehadey, Exhibit 152 is your prepared statement?
  

16      A.  Yes.
  

17      Q.  And if you wouldn't mind, can you read that into the
  

18   record, please?
  

19      A.  Read the statement?
  

20      Q.  Yes.
  

21      A.  Okay.
  

22   Introduction
  

23           My name is Richard Shehadey and I am the Chief
  

24   Executive Officer of Producers Dairy Foods ("Producers Dairy")
  

25   and an owner in Bar 20 Dairy, LLC, ("Bar 20 Dairy").  I'm
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 1   submitting this testimony in support of Proposal Number 3
  

 2   submitted by the California Producer Handlers Association
  

 3   ("CPHA") regarding a potential Federal Milk Marketing Order for
  

 4   the State of California.  I support the adoption of a Federal
  

 5   Milk Marketing Order as proposed by the Cooperatives in
  

 6   Proposal Number 1, preserving the quota system "intact" as
  

 7   Dr. Eric Erba testified to in this hearing in Exhibit 42.  With
  

 8   the addition of CPHA's Proposal Number 3 to the Cooperatives'
  

 9   proposal, the quota system will be preserved "intact" because
  

10   it will include both types of quota, regular and exempt.
  

11   Producers Dairy History
  

12           I wish to start by explaining the Producers story --
  

13   Producers Dairy Story, excuse me.  It first began as Producers
  

14   Dairy Delivery Company in December of 1932 by a group of
  

15   ambitious men wanting to package and deliver high quality milk
  

16   products in the local community here in Fresno, California.  It
  

17   started with a small milk processing plant and a few trucks to
  

18   deliver fresh milk directly to people's homes in glass bottles.
  

19           In 1949, my father, Larry Shehadey, bought an interest
  

20   in that then small milk delivery business.  By 1955, my father
  

21   bought out the other two partners such that Producers Dairy has
  

22   been an entirely family-owned independent company ever since.
  

23   And though my father did not have a college degree, he worked
  

24   incredibly hard to make Producers Dairy the number one dairy in
  

25   the area in a very short period of time.
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 1           One of his creative and pioneering marketing decisions
  

 2   was to associate Producers Dairy with Hopalong Cassidy, who,
  

 3   for the benefit of younger generations, was a well-known and
  

 4   respected fictional cowboy who was also just called "Hoppy" in
  

 5   TV shows that ran in the 1950's and 1960's.  This helped build
  

 6   up Producers Dairy's market of its Class 1 products by
  

 7   marketing and creating brand recognition of our products, with
  

 8   efforts such as putting photos of Hoppy on Producers Dairy milk
  

 9   containers and trucks, distributing product coupons available
  

10   at grocery stores to attend Hoppy's Saturday matinees, and
  

11   creating a Producers Dairy radio jingle that ran on local
  

12   stations.  All these efforts helped develop Producers Dairy's
  

13   Class 1 sales.  These unique efforts really encouraged people
  

14   to not only think positively about Class 1 milk and drink it,
  

15   but to also look for Producers Dairy products in the stores
  

16   where they shopped.  I have included Exhibit A to my testimony
  

17   a picture of our early advertisements with Hoppy and a picture
  

18   of my father with one of our Hoppy-branded delivery trucks.
  

19           In 1957, my father decided he could better control milk
  

20   quality and help when supplies were tight by having his own
  

21   dairy farm.  As a result, he built our first dairy cow milking
  

22   operation which he named Bar 20 Dairy after Hoppy's ranch.
  

23   Over the years, our family continued to invest and expand our
  

24   Bar 20 dairy cow milking operations to continue to control the
  

25   quality of the milk that goes into Producer's Dairy products.
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 1           Operating a vertically integrated business allows us to
  

 2   protect the quality of our product, and in turn, the quality of
  

 3   our brand.  Bar 20 Dairy's operations have been key and
  

 4   fundamental to Producers Dairy's reputation of providing some
  

 5   of the highest quality milk available in the market.  Our first
  

 6   dairy farm included a glass viewing room to accommodate
  

 7   busloads of school children taking field trips there.  We have
  

 8   connected our brand equity to Bar 20 Dairy's farm operations by
  

 9   our unwavering commitment to "healthier, happier cows" on our
  

10   farms and exceptional milk quality.  We are Validus certified
  

11   for our farm practices and animal welfare.  Attached as
  

12   Exhibit F is an explanation of this certification.
  

13           We pride ourselves on operating an efficient plant,
  

14   distribution system, and supply chain.  We understand that
  

15   price is critical component to our -- is a critical component
  

16   to our business and we work hard to control and manage our
  

17   operating costs.  We re-invest in assets and technology to
  

18   remain as efficient and as lean as possible in our operations.
  

19   But we have great deal of urban market customers (in deficit
  

20   areas), and we have to absorb the costs of shipping to those
  

21   markets.  We do not, and will not, receive any transportation
  

22   funds for delivering to these deficit areas.  The net impact is
  

23   that it saves the pool money and this is a regulatory
  

24   disadvantage to us as compared to our competitors.
  

25           Our customers appreciate our family-owned status, our
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 1   high-quality products (including our ability to effect and
  

 2   ensure quality all the way from our farm to our customers), our
  

 3   focus on customer satisfaction, the strength of our brands, our
  

 4   knowledge of the industry and farms, our reinvestment into the
  

 5   future, our philosophy and direction as a business, our control
  

 6   over our supply chain.  These are the factors that will
  

 7   utilize, excuse me, these are the factors that we utilize to
  

 8   secure our customer base and compete against other fluid
  

 9   processors.
  

10   Personal Background
  

11           For more than 50 years, I have been involved in our
  

12   family dairy business.  I have done everything in our
  

13   operations from running tractors, milking cows, and holding
  

14   various leadership roles.  I received my Bachelor of Science
  

15   degree in Business Administration from Fresno State College in
  

16   1965.  I'm currently on the Board of the Dairy Council of
  

17   California (30 years), California Milk Processor Board (a
  

18   founding director and Board Member for 22 years), the local
  

19   California Milk Advisory Board (District 8 Committee for 15
  

20   years), and the Milk Industry Foundation, a member organization
  

21   of International Dairy Foods Association (for over 25 years and
  

22   I was the past Secretary).
  

23           I have been a member of the Holstein Association for
  

24   more than 40 years.  I also sit on numerous local community and
  

25   non-profit boards.  Can I ad lib for a minute?
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 1       JUDGE CLIFTON:  Certainly.  You may depart at anytime and
  

 2   add to what we have in the exhibit.
  

 3       MR. SHEHADEY:  Okay.  When I heard this availability was
  

 4   open at 3:00 today, I was supposed to be at the Valley
  

 5   Children's Hospital, I'm on the Foundation Board out there, so
  

 6   when it mentioned numerous local community and non-profit
  

 7   boards, I thought of that because that's where I'm supposed to
  

 8   be sitting right now.
  

 9       JUDGE CLIFTON:  And I see you are wearing the proper shirt
  

10   to be there.
  

11       MR. SHEHADEY:  To be there, right.  But I'm happy to be
  

12   here and fill in the time.
  

13       JUDGE CLIFTON:  Thank you so much.
  

14       MR. SHEHADEY:  Thank you.
  

15           I have previously been appointed and served on the
  

16   California Department of Food and Agriculture ("CDFA") Quota
  

17   Review Committee.  That committee was tasked with reviewing the
  

18   quota system and whether any feasible options existed to
  

19   reasonably end it.  The analysis done included an evaluation of
  

20   quota, which was found to be worth over a billion dollars in
  

21   value.  The committee evaluated various options but concluded
  

22   that the cost to buy out all the allocated quota and potential
  

23   impact to the pool was too great.  Therefore, no further action
  

24   was taken.
  

25   The California Producer-Handler Association
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 1           Today, I present this testimony on behalf of not only
  

 2   Producers Dairy, but also the three other exempt quota holders.
  

 3   The CPHA is made up of:  (1) Foster Dairy Farms, Inc.;
  

 4   (2) Hollandia Dairy, Inc.; (3) Producers Dairy Foods, Inc.; and
  

 5   (4) Rockview Dairies, Inc.  Their farms own exempt quota, also
  

 6   known as "Option 70" producer-handlers.  Option 70
  

 7   producer-handlers are fully-regulated, reporting to the pool
  

 8   for the Class 1 sales.
  

 9           One CPHA is member is located in Fresno --
  

10   BY MS. HANCOCK:
  

11      Q.  Mr. Shehadey, that last sentence was footnoted down at
  

12   the bottom of page 3.  Can you read that footnote as well?
  

13      A.  Yes.
  

14          In contrast, "Option 66" producer-handlers are fully
  

15   exempted from the pool for their entire production and do not
  

16   participate in the quota system.  CPHA members are not
  

17   Option 66 producer-handlers.
  

18      Q.  Thank you.
  

19      A.  One CPHA member is located in Fresno County, one is
  

20   located in Stanislaus County.  The other two CPHA members are
  

21   located in Southern California (San Diego County and San
  

22   Bernardino County), which are deficit areas of milk production,
  

23   which it is increasingly more -- where it is increasingly more
  

24   difficult to maintain milk supply and dairy operations.  These
  

25   four members of the CPHA are California's final exempt quota
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 1   holders (out of the original 49) and we seek to preserve our
  

 2   asset, along with preservation of the rest of the quota system.
  

 3   Gonsalves Milk Pooling Act - Exempt Quota
  

 4           When the Gonsalves Milk Pooling Act was enacted in
  

 5   1967, Producers Dairy had already been operating for many
  

 6   years, both its own dairy farm and processing plant, as well as
  

 7   carrying its own marketing efforts and building up demand for
  

 8   its Class 1 products.
  

 9           During those years that preceded the Gonsalves Milk
  

10   Pooling Act, the California milk industry was otherwise in a
  

11   state of upheaval and turmoil as the extreme competition for
  

12   Class 1 contracts existed among other producers.  The Gonsalves
  

13   Milk Pooling Act was primarily created to address industry
  

14   problems that did not affect producer-handlers because all the
  

15   milk from their dairy operations flowed to a dedicated Class 1
  

16   plant.
  

17       JUDGE CLIFTON:  I would like you to read that again because
  

18   you wrote it "our dairy operations" and you read it "their
  

19   dairy operations".  So start again with that sentence, please.
  

20       MR. SHEHADEY:  Okay.
  

21           The Gonsalves Milk Pooling Act was primarily created to
  

22   address industry problems that did not affect producer-handlers
  

23   because all the milk from our dairy operations flowed to a
  

24   dedicated Class 1 plant.  And what I meant by "our" there was
  

25   "our", all four of us.
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 1           Legislators fashioned the California quota system under
  

 2   the Gonsalves Milk Pooling Act to provide for exempt quota in
  

 3   consideration and recognition of a producer-handler's unique
  

 4   structure in creating its own Class 1 market.
  

 5           Through legislation, producers and producer-handlers,
  

 6   were allocated quota and exempt quota, both assets that over
  

 7   the last 50 years have become a valuable part of our business
  

 8   operations.  Producers were issued regular quota that was
  

 9   assigned base on their historical production of raw milk that
  

10   was sold to Class 1 handlers.  Producer-handlers were likewise
  

11   issued exempt quota for the historical production and sale of
  

12   Class 1 milk.  The producers were also assigned a base
  

13   production volume, and anything produced beyond the base and
  

14   quota assignments it was paid as overbase production.  CPHA
  

15   farms hold exempt quota, regular quota, and assignments for
  

16   base.  The majority of the milk produced by CPHA members is
  

17   paid as overbase production.  All of this milk and all handler
  

18   sales are reported to the pool, including those volumes covered
  

19   by exempt quota.  Exempt quota is treated as a deduction from,
  

20   or credit to, the pool.  I have included as Exhibit B to my
  

21   testimony, a document issued by the Department of the -- excuse
  

22   me.  I have included as Exhibit B to my testimony, a document
  

23   issued by the Dairy Marketing Branch of the California
  

24   Department of Food and Agriculture that more fully discusses
  

25   the policy considerations that ultimately led to the existing
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 1   quota system in California.
  

 2           Exempt quota can be converted to regular quota through
  

 3   relinquishment of exemption treatment (by notifying CDFA),
  

 4   through the sale of quota to another producer, through the
  

 5   sunsetting of the consanguinity requirements, or by falling out
  

 6   of compliance with the legislative limitations.  If exempt
  

 7   quota is converted to regular quota, it is then entitled to the
  

 8   regular quota premium payments.  So just as the farm side of
  

 9   our business (Bar 20 Dairy) holds the exempt quota value, it
  

10   cannot receive other benefits from the pool.
  

11   Quota as a Producer -- excuse me -- Quota is a Producer, Not a
  

12   Handler, Benefit
  

13            Producer-handlers operate two separate and distinct
  

14   business units.  Bar 20 dairy is our farm that is a stand-alone
  

15   separate business entity that produces the milk.  Producers
  

16   Dairy is a processing plant that is a separate distinct
  

17   business entity that processes the raw milk into a consumer
  

18   product.  They are separate legal entities and we operate them
  

19   as separate business units with separate financial books.  As
  

20   with regular quota, Bar 20 Dairy, our producer side of the
  

21   business, receives all of the value and benefit of exempt
  

22   quota.  Exempt quota is an asset for Bar 20 Dairy.  It is a
  

23   transferrable asset that holds accounting book value, and one
  

24   to which Bar 20 assigns an asset value on its balance sheet.
  

25   The California --
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 1       JUDGE CLIFTON:  It's a very small difference, but just read
  

 2   again the ending of that sentence, beginning, second, second
  

 3   line up, "and one to which".
  

 4       MR. SHEHADEY:  And one to which Bar 20 Dairy assigns an
  

 5   asset value on its balance sheet.
  

 6       JUDGE CLIFTON:  Thank you.
  

 7       MR. SHEHADEY:  The California State Order regulates and
  

 8   audits the handler side of producer-handlers and Option 70
  

 9   producer-handlers are fully accountable to the pool in a
  

10   California State Order system.  Each of the CPHA members
  

11   reports to the CDFA for all of the product that is processed by
  

12   our handler arm of the business through the monthly CDFA 800
  

13   report.  The exempt quota is a deduction from, or credit to,
  

14   the pool as a benefit to our dairy farms.  Since the inception
  

15   of the quota system in California, Producers Dairy pays Bar 20
  

16   Dairy the Class 1 price for the milk received up to the amount
  

17   of the exempt quota.  The plant doesn't care where they buy
  

18   their milk from, as long as it's quality milk.  It costs the
  

19   same whether they buy it from our farm as exempt quota milk or
  

20   whether they buy it from CDI.  Bar 20 Dairy receives the full
  

21   benefit of the exempt quota value, other milk received from
  

22   Bar 20 is paid at pool prices.
  

23       JUDGE CLIFTON:  Now, anytime you read, anytime you say
  

24   Bar 20 but you have written Bar 20 Dairy, we know that it's
  

25   Bar 20 Dairy; is that correct?
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 1       MR. SHEHADEY:  Yes.
  

 2       JUDGE CLIFTON:  Is there any other entity in the
  

 3   neighborhood also called Bar 20 other than the Bar 20 Dairy?
  

 4       MR. SHEHADEY:  No.
  

 5       JUDGE CLIFTON:  Okay.  Good.  All right.
  

 6       MR. SHEHADEY:  Not that I'm aware of.  I'm used to calling
  

 7   it Bar 20, so correct me if you need it in the record properly,
  

 8   I'm happy to do that.
  

 9       JUDGE CLIFTON:  Okay.  Well, then I would like you to do
  

10   that sentence again, beginning just after CDI, period.
  

11       MR. SHEHADEY:  Sure.
  

12           Bar 20 Dairy receives the full benefit of the exempt
  

13   quota value; other milk received from Bar 20 Dairy is paid at
  

14   pool prices.  Approximately two-thirds the milk we receive from
  

15   Bar 20 Dairy is paid at overbase price.  Proposal Number 3
  

16   preserves the quota system intact, allowing the quota benefit
  

17   to the dairy farms who hold it to continue to preserve the
  

18   investment they have made into that asset.
  

19           As an Option 70 producer-handler, Producers Dairy has
  

20   never used the benefits from holding exempt quota to undercut
  

21   or bid for fluid milk contracts with customers, because it does
  

22   not have it to give.  It is critically important for me to
  

23   communicate that the plant side of our business (Producers
  

24   Dairy) does not receive a price advantage from our exempt
  

25   quota, as the plant does not have it to give.
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 1   BY MR. SHEHADEY:
  

 2      Q.  Mr. Shehadey, I want to pause there for just a moment.
  

 3   You have bolded text in that paragraph and in the preceding
  

 4   paragraph.  Can you tell me what the purpose is of having the
  

 5   bolded language there?
  

 6      A.  Well, for the last 40 years I have heard from our
  

 7   competitors that we have a price advantage, and I'm trying to
  

 8   make it about as solid with my hand in the air and swearing to
  

 9   God as I can that this is a fact, and it's a fact, and it's a
  

10   fact.  We pay our dairy farm Class 1 for the milk, they have
  

11   the exempt.  The only thing they can do is give a load of
  

12   manure with every new account we get.  They don't have anything
  

13   to give, all they have is cows and manure and milk.
  

14          They get the advantage, Producers Dairy does not have
  

15   the advantage from a price standpoint.  We pay the same price
  

16   as everybody else that we compete with.
  

17      Q.  And have you verified that that's the case with the
  

18   other producer-handlers as well that have Option 70 exempt
  

19   quota?
  

20      A.  They have told me that that's the case, yes, and they
  

21   will have a chance to verify that themselves.
  

22      Q.  You can continue on.
  

23      A.  Thank you.  Producers Dairy pays the Class 1 price to
  

24   Bar 20 Dairy.  Bar 20 Dairy receives the full benefit of the
  

25   exempt quota.  Producers Dairy includes the Class 1 prices in
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 1   the cost of production for our fluid milk and it competes in
  

 2   the marketplace to sell our fluid products with customer
  

 3   service, with branding recognition, and based on the
  

 4   efficiencies we can build into our plant and distribution
  

 5   systems.  We operate on a level playing field with all of the
  

 6   other handlers in the industry.  Our exempt quota has never
  

 7   given Producers Dairy a competitive advantage over other
  

 8   handlers, as it is a benefit held by Producers or Bar 20 Dairy,
  

 9   and the two are operated as separate business units.
  

10       JUDGE CLIFTON:  May I ask a question about that right here?
  

11       MR. SHEHADEY:  Surely.
  

12       JUDGE CLIFTON:  So we're almost to the bottom of page 4 of
  

13   your testimony, which is Exhibit 152.  Is there different
  

14   ownership of Bar 20 Dairy than there is of Producers Dairy?
  

15       MR. SHEHADEY:  There's a little different family ownership,
  

16   but the way consanguinity works, it is the same family, so I
  

17   would say yes and no.
  

18       JUDGE CLIFTON:  All right.
  

19       MR. SHEHADEY:  It's the same family.  It's the Shehadey
  

20   family and it is within the consanguinity, so it is all -- my
  

21   brother and his children, and me and my children.
  

22       JUDGE CLIFTON:  Thank you.  And you may resume, you're at
  

23   the last part paragraph, the bottom of page 4.
  

24       MR. SHEHADEY:  Scott Hofferber with Farmdale Creamery
  

25   testified about a hypothetical situation in which a
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 1   producer-handler could use the financial benefit from having
  

 2   exempt quota and using that to secure customers and displace
  

 3   other handlers.  Other handlers testified that they worry that
  

 4   the CPHA has used its exempt quota price advantage to undercut
  

 5   bids or secure customer bids.  That has never been the case
  

 6   with Option 70 producer-handlers.  No Option 70
  

 7   producer-handler has ever used their exempt quota to win any
  

 8   customer account.
  

 9                Simply put, the suggestion that CPHA members use
  

10   their exempt quota to secure customer bids is not based in
  

11   reality.  Any sales we have won were not attributed to our
  

12   exempt quota holdings, because that benefit goes entirely to
  

13   the farm operations.  Any sales that we have gained is because
  

14   of our hard work, quality of product, and customer service.
  

15   Price is always a factor in any competitive arena, and we work
  

16   hard to ensure that we build in efficiencies to our business.
  

17   We offer our customers a high-quality product with impeccable
  

18   customer service.  We have control over the quality of our
  

19   product from the farm through to the final product that is sold
  

20   to our customers.  We have invested in modern technology, we
  

21   control our cost through operating an efficient distribution
  

22   system and supply chain.  Hard work and dedication toward
  

23   improving efficiencies on the handler side of our business is
  

24   what provides the ability to submit competitive bids for
  

25   customers business; it is not exempt quota and never has been
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 1   because the benefit goes to the farming operations.  As
  

 2   Producers Dairy's mission has stated for over 20 years, it is
  

 3   to produce --
  

 4       JUDGE CLIFTON:  Let he have you start that sentence again,
  

 5   please.
  

 6       MR. SHEHADEY:  As Producers Dairy's mission statement has
  

 7   stated for over 20 years is "To produce the highest quality
  

 8   products, at the lowest cost per unit, while meeting customer
  

 9   expectations every time."
  

10   Producer's Dairy -- Exempt Quota Impact and Meaning
  

11           Producers Dairy was initially issued exempt quota in
  

12   1969 and later purchased quota that was allowed to be converted
  

13   to be exempt quote under the last '93 amendment to the
  

14   Gonsalves Milk Pooling Act.
  

15       JUDGE CLIFTON:  All right.  So I'm confused.  So Producers
  

16   Dairy at that time was a dairy farm rather than a processor?
  

17       MR. SHEHADEY:  No, we're calling my statement Producers
  

18   Dairy, but it is both, the statement is for Producers Dairy and
  

19   Bar 20 Dairy Farms.
  

20       JUDGE CLIFTON:  Okay.  So just look at this sentence with
  

21   me.  "Producers Dairy was initially issued exempt quota in
  

22   1969."
  

23       MR. SHEHADEY:  It should be our Bar 20 Dairy Farm
  

24   operations.
  

25       JUDGE CLIFTON:  Okay.  Was it in existence then, that long
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 1   ago?
  

 2       MR. SHEHADEY:  '69, yes, it was.
  

 3       JUDGE CLIFTON:  Okay.  So do you think that sentence should
  

 4   strike Producers Dairy and instead insert Bar 20 Dairy?
  

 5       MR. SHEHADEY:  Yes, I do.
  

 6       JUDGE CLIFTON:  Ms. Hancock, any objection?
  

 7       MS. HANCOCK:  No, not at all, your Honor, thank you.
  

 8       JUDGE CLIFTON:  All right.  Ms. Frisius, we'll do that on
  

 9   page 5, right in the middle of the page.  First two words under
  

10   the heading Producers Dairy -- well, the first word.  Let's
  

11   look at the heading.  Does the heading also need to be changed
  

12   or no?
  

13       MS. HANCOCK:  We can change the heading as well, your
  

14   Honor.  I guess this was meant because it's the party entity
  

15   for the CPHA proposal member is Producers Dairy, but Bar 20 is
  

16   the entity that owns it, so I think that that's more accurate
  

17   if we change that as well.
  

18       JUDGE CLIFTON:  All right.  So Ms. Frisius, we'll replace
  

19   Producers Dairy with Bar 20 Dairy in two places, the heading
  

20   right in the middle of the page and the first two words that
  

21   begin the paragraph.  All right.  And I have marked my copy
  

22   accordingly.
  

23           So start again, if you will, in the middle of page 5,
  

24   and begin to read the heading as we have amended it and
  

25   continue on from there, if you will.

6955



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIV

 1       MR. SHEHADEY:  Yes, that was a nice catch.  That's makes
  

 2   accurate now.
  

 3       JUDGE CLIFTON:  You just drilled it into me.
  

 4       MS. HANCOCK:  She's known for those.
  

 5       MR. SHEHADEY:  Thank you.  Appreciate it.
  

 6   Bar 20 Dairy -- Exempt Quota Impact/Meaning
  

 7           Bar 20 Dairy was initially issued exempt quota in 1969
  

 8   and later purchased quota that was allowed to be converted to
  

 9   be exempt quota under the last '93 amendment to the Gonsalves
  

10   Milk Pooling Act.  Over the years, we have invested millions of
  

11   dollars to acquire additional quota.  However, since the '93
  

12   amendments as of March '94, we, along with all of the other
  

13   Option 70 producer-handlers, have not been allowed to expand or
  

14   grow the amount of exempt quota that we hold.  As a result, the
  

15   exempt quota we have had since '94 has remained fixed without
  

16   the possibility to ever increase the exempt quota volumes.  I
  

17   have included as Exhibits C to my testimony, a redacted version
  

18   of Bar 20 Dairy Dairy's Exempt Quota History.
  

19       JUDGE CLIFTON:  That's probably fine.  You probably, it's
  

20   probably called.
  

21       MS. HANCOCK:  Let's take a second and turn to Exhibit C in
  

22   Exhibit 153, and we printed these before we realized we should
  

23   have numbered them, so I apologize.
  

24       JUDGE CLIFTON:  That's fine.  No problem.  Well, you have
  

25   even got folio numbers on it, that's quite helpful actually.
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 1       MS. HANCOCK:  Kinda fancy.
  

 2       JUDGE CLIFTON:  Yes, it is.  So let's see, all right.  So,
  

 3   Exhibit C, pretty much --
  

 4       MS. HANCOCK:  It has a big black block in the middle of the
  

 5   page.  Mr. Shehadey, can you explain for us what Exhibit C is
  

 6   here?
  

 7       MR. SHEHADEY:  Exhibit C?
  

 8   BY MS. HANCOCK:
  

 9      Q.  To your exhibit.
  

10      A.  With the blocked out section?
  

11      Q.  Yes.
  

12      A.  Those are the purchases of quota we made over the
  

13   years.
  

14      Q.  And it starts with January 1 of 1996.  Do you think
  

15   that that is supposed to be --
  

16      A.  That's wrong, it should be '69 instead of '96, that's a
  

17   typo.  It started, it's progressive from 1969 on through '95.
  

18      Q.  And who produced this document?  Where did you get this
  

19   document from?
  

20      A.  I think that came from the CDFA.  I think that's from
  

21   their records.
  

22      Q.  Okay.  And so, we have, can you tell us what is blocked
  

23   out there in the black box?
  

24      A.  Oh, it would be the, it says up at the top, the seller,
  

25   fat, solids, quota, and the dollars paid, what it cost over the
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 1   time there.
  

 2      Q.  And why is it blacked out there?
  

 3      A.  It was confidential information that we didn't think
  

 4   that was necessary.  The discussion was to present the amount
  

 5   or the years that we bought it and that we did buy it.
  

 6      Q.  So if this wasn't blocked out it would have numbers in
  

 7   each one of these columns?
  

 8      A.  Yes, it would.
  

 9      Q.  And including dollar amounts as well?
  

10      A.  Yes, it would.
  

11      Q.  Okay.  And so we've blocked it out to protect the
  

12   confidentiality of the information that you have that's
  

13   individual to you, but we have totaled up the total sum paid by
  

14   all of the Option 70 producer-handlers who we represent in this
  

15   case, to get the number that we'll see in your testimony?
  

16      A.  Yes, that's correct.
  

17      Q.  Okay.  And then if we walk down the second column there
  

18   next to the date, tell me what those descriptions represent?
  

19      A.  Well, that was, those are just original issue, that's
  

20   what the pool issued, then the others are purchased.
  

21      Q.  And then it has in November 1st --
  

22      A.  The growth, excuse me, growth would be when Class 1
  

23   went up and then purchased is when we purchased.
  

24      Q.  Okay.
  

25      A.  Now, the growth issued was probably, I don't have the
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 1   amounts here, but it was, there were nominal amounts.  It was
  

 2   because they pretty much divvied it out to everybody, so there
  

 3   was small amounts that went out to everybody.
  

 4      Q.  That was part of the equalization?
  

 5      A.  It is the increase in Class 1, yeah.
  

 6      Q.  Okay.
  

 7      A.  I don't know what they called it, but when the Class 1
  

 8   went up, they had, and since quota was based on Class 1 sales,
  

 9   they gave out additional quota because Class 1 went up.
  

10      Q.  And then if you move down, you have, on January 1,
  

11   1978, converted to exempt 1, do you know what that refers to?
  

12      A.  Yeah, that would be the legislation that went through
  

13   in '77 or I think it was finalized in '78, that we could
  

14   convert what we had purchased up to that time to exempt quota.
  

15      Q.  And then it's asterisks.  There's the asterisks as a
  

16   cross-reference at the bottom, could you read that into the
  

17   record?
  

18      A.  Excuse me, which one?
  

19      Q.  Where it has "January 1, 1978, converted to exempt,"
  

20   and it has an asterisk and then a 1?
  

21      A.  Oh, number 1?
  

22      Q.  Yeah, on the bottom.  Can you read what that legend
  

23   says there?
  

24      A.  It says, "Converted to exempt, number 1, quota
  

25   purchased as non-exempt from '69 through '77 and converted to
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 1   exempt in '78."  From that legislation or because of that
  

 2   legislation.
  

 3      Q.  So that would correspond to the 1978 amendments to the
  

 4   Pooling Act?
  

 5      A.  Yes, it would.
  

 6      Q.  Okay.  And then you have additional growth down through
  

 7   March of '94 when it says that there were several purchases
  

 8   made.  Do you see that?
  

 9      A.  Yes.
  

10      Q.  And what does that reflect?
  

11      A.  Just purchased quota from different sources, different
  

12   people.
  

13      Q.  So that's the window of time when you have a financial
  

14   investment into your exempt quota, that's what that's referring
  

15   to is that time period where you actually had dollars that were
  

16   outlaid to purchase and acquire that quota?
  

17      A.  Yes.
  

18      Q.  Okay.  And what does the, what does the asterisk refer
  

19   to on January 1 of '96?
  

20      A.  Lost exemption.  That we bought some and it was passed
  

21   the date, so it wouldn't qualify, so it's regular quota, it is
  

22   not exempt quota.
  

23      Q.  And then that refers to, I think Mr. Gonsalves
  

24   testified this morning that it went retroactive where anything
  

25   purchased after a certain date in March of '95 --
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 1      A.  '95, I believe.
  

 2      Q.  Lost its exempt quota treatment?
  

 3      A.  Right.  That's correct.  So we do have a small amount
  

 4   of regular quota, Bar 20 does, owns a small amount of regular
  

 5   quota in addition to the exempt quota.
  

 6      Q.  And if you look at the top of that page, what does it
  

 7   say up there on that title?
  

 8      A.  Bar 20 Dairy Exempt Quota history.
  

 9      Q.  So who does it show owns that exempt quota?  Which
  

10   entity?
  

11      A.  Bar 20 Dairy.
  

12      Q.  Okay.  All right.  Let's --
  

13       JUDGE CLIFTON:  Let's not leave this yet.  Ms. Frisius,
  

14   would you amend on this exhibit, the date that says '96 to '69
  

15   on the record copies.  All right.  That's done.
  

16           All right.  And now, Ms. Hancock, you may take us where
  

17   you will.
  

18   BY MS. HANCOCK:
  

19      Q.  Thank you, your Honor.  I think we were at the
  

20   paragraph beginning.  "Exempt quota is a valuable asset" on
  

21   page 5.
  

22      A.  It's right after the comment on Exhibit C there.
  

23       JUDGE CLIFTON:  Yeah, but don't go there yet because we
  

24   want to make sure we have the right words that end the previous
  

25   sentence.  So do you think you should say, Mr. Shehadey, "I
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 1   have included as Exhibit C to my testimony, a redacted version
  

 2   of" and then do you think we should just have the very title
  

 3   that's on Exhibit C?
  

 4       MR. SHEHADEY:  Bar 20 Dairies -- Exempt Quota.
  

 5       JUDGE CLIFTON:  Okay.  The title actually says Bar 20 Dairy
  

 6   Exempt Quota History.
  

 7       MR. SHEHADEY:  Uh-huh.
  

 8       MS. HANCOCK:  If we just strike the possessive Dairy's off
  

 9   of that sentence, I think it will read correctly.
  

10       MR. SHEHADEY:  Take this word that has the 's off?
  

11       JUDGE CLIFTON:  All right.  So Ms. Frisius, that's what
  

12   we'll do, we'll just strike one word, "DAIRY's".  Thank you.
  

13   All right.  Good.  Otherwise we have to say Bar 20 Dairies, Bar
  

14   20 Dairy's Exempt Quota History, which is cumbersome.
  

15       MR. SHEHADEY:  Well, this way it ties in with the
  

16   Exhibit C directly.
  

17       JUDGE CLIFTON:  Very good.  All right.  Thank you.  So now
  

18   you may continue to read with the words exempt quota.
  

19       MR. SHEHADEY:  Thank you.
  

20           Exempt quota is a valuable asset owned by Bar 20 Dairy.
  

21   In addition to exempt quota, Bar 20 also owns regular quota.
  

22       JUDGE CLIFTON:  That's Bar 20 Dairy.
  

23       MR. SHEHADEY:  Bar 20 Dairy also owns regular quota.  We
  

24   agree with Dr. Erba and Lon Hatamiya that quota has a value
  

25   that is both measurable and immeasurable, as noted in
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 1   Exhibit 42 and 54 respectively.  Regular quota has a two-fold
  

 2   value, (1)  the value that comes from the premium pricing
  

 3   received for Class 1 milk production; and (2) the value that
  

 4   can be had as a transferrable asset in buying or selling
  

 5   regular quota.  Exempt quota not only holds the values of
  

 6   regular quota, but also has an additional value in that the
  

 7   value of that volume of milk is deducted from the pool.  The
  

 8   measure of the exempt quota value for our farm is the
  

 9   difference between Class 1 and quota prices that the farm would
  

10   receive if it were paid from the pool.
  

11       MS. HANCOCK:  So I want to pause for one second, your
  

12   Honor.  It is ten to 4:00 and I don't know if you want to sneak
  

13   in a break or if you want us to plow through.
  

14       JUDGE CLIFTON:  I think a break would be a really good
  

15   idea.  All right.  So let us be back ready to go at 4:10.
  

16   4:10.  Brian wants you back at 4:05.  We'll come back at 4:05.
  

17   Good.  Ms. Hancock, you may resume.
  

18   BY MS. HANCOCK:
  

19      Q.  Mr. Shehadey, you were reading on your exhibit,
  

20   prepared statement, that's in Exhibit 152, we're on the bottom
  

21   of page 5, beginning with the title Quota and Exempt Quota
  

22   Required Investments to Acquire.
  

23      A.  Yes, found it.
  

24      Q.  Do you want to go ahead and continue?
  

25      A.  Yes.
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 1   Quota and Exempt Quota Required Investments to Acquire
  

 2           Producers and producer-handlers incurred a cost in
  

 3   acquiring their respective quotas within the quota system.  The
  

 4   original assignment was based on the historical production of
  

 5   milk used for Class 1 milk sales, so the investment came in the
  

 6   form of creating markets for the milk or the buyer
  

 7   relationships for that milk with the processor of that milk.
  

 8           As the quota system evolved with the the 1978 and 1993
  

 9   amendments to the Gonsalves Milk Pooling Act, regular quota and
  

10   exempt quota were assigned to producers and producer-handlers
  

11   relative to their additional production and sales volumes
  

12   reflecting additional market expansion of Class 1 sales.
  

13   Producer-handlers were also allowed to acquire exempt quota by
  

14   purchasing it through legislative allowances that were
  

15   ultimately capped in 1994.
  

16      Q.  I think that we established that that was March of 1995
  

17   so should we change that?
  

18      A.  That was capped in, yeah, March of '95.
  

19       JUDGE CLIFTON:  All right.  Ms. Frisius, do you see where
  

20   he is at the top of page 6?  All right.  Five lines down we're
  

21   going to strike 1994 and insert March '93; is that correct?
  

22       MR. SHEHADEY:  '95.
  

23       JUDGE CLIFTON:  '95, March 1995.  Thank you.
  

24       MR. SHEHADEY:  Thank you.
  

25           Bar 20 Dairy invested millions of dollars in acquiring
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 1   exempt quota.  The California producer-handler (CPHA) has
  

 2   collectively invested an additional $9,298,677.84 to acquire
  

 3   this exempt quota.
  

 4       JUDGE CLIFTON:  Now, let me refer back to page 1, I think
  

 5   that's where you tell us who is in CPHA.  You will have to help
  

 6   me find it.
  

 7       MS. HANCOCK:  It is a little further on, your Honor.  It is
  

 8   on --
  

 9       JUDGE CLIFTON:  The top of page 3.
  

10       MR. SHEHADEY:  Page 3.
  

11       JUDGE CLIFTON:  Okay.  So when you say that the CPA has
  

12   acquired or has invested, collectively invested, if we look to
  

13   the top of page 3, is what we look at there the farms, the
  

14   producers?  Is that what's named there or are processors named
  

15   there?
  

16       MS. HANCOCK:  Your Honor, those are just entity titles for
  

17   the members of the Producer Handler Association, but they will
  

18   talk about, the individual witnesses will talk about their
  

19   farms that actually made the acquisition, which have different
  

20   names.
  

21       JUDGE CLIFTON:  Okay.  So that's a little confusing, folks,
  

22   just sayin'.
  

23   BY MS. HANCOCK:
  

24      Q.  Okay.  So Mr. Shehadey, would it be more accurate then
  

25   to say, "the farms of the CPHA have collectively invested" in
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 1   that last sentence that has --
  

 2      A.  You could say, "the dairy farms of CPHA have
  

 3   collectively invested an additional 9 million to acquire this
  

 4   exempt quota."
  

 5      Q.  Okay.
  

 6       JUDGE CLIFTON:  So let's do that, Ms. Frisius, we'll strike
  

 7   "the CPHA" and we will insert "the dairy farms" and help me
  

 8   with the wording, Mr. Shehadey.
  

 9       MR. SHEHADEY:  Of the CPHA.
  

10       JUDGE CLIFTON:  Of the CPHA.
  

11       MS. HANCOCK:  And I think we need to strike an additional,
  

12   because I think the total for the four is that 9 million
  

13   number.
  

14       JUDGE CLIFTON:  Mr. Shehadey, do you agree that the word
  

15   "additional" should, that we should strike it?
  

16       MR. SHEHADEY:  Yes, it is inclusive of our purchases also,
  

17   so it shouldn't be additional.
  

18       The dairy farms of the CPHA have collectively invested and,
  

19   invested, instead of an, we should take that out, and
  

20   additional, and it would just be "they have invested 9,298 to
  

21   acquire this exempt quota."
  

22       JUDGE CLIFTON:  All right.  Does that include all of the
  

23   money spent throughout the history of the each of these dairy
  

24   farms to acquire the exempt quota?
  

25       MR. SHEHADEY:  That's what I understand, yeah.  It would be
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 1   over that same period of time that I had on Exhibit C was it?
  

 2       JUDGE CLIFTON:  Yes.
  

 3       MR. SHEHADEY:  Yes.
  

 4       JUDGE CLIFTON:  Okay.  Thank you.  So read the sentence
  

 5   again so Ms. Frisius can check the corrections she made.
  

 6       MR. SHEHADEY:  The dairy farms of the CPHA have -- I should
  

 7   say have instead of has -- have -- collectively invested
  

 8   $9,298,677.84 to acquire this exempt quota.
  

 9       JUDGE CLIFTON:  Thank you.
  

10   BY MS. HANCOCK:
  

11      Q.  Mr. Shehadey, before you get started again, just to be
  

12   clear, has your plant ever invested any money in acquiring your
  

13   exempt quota?
  

14      A.  No.
  

15      Q.  And so all of the funds that came out of an account to
  

16   pay for the exempt quota came from which entity?
  

17      A.  Bar 20 Dairy Farms.
  

18      Q.  Okay.  You're free to continue when you are ready.
  

19      A.  Preservation of exempt quota also requires compliance
  

20   with ongoing business structural limitations.  In order to
  

21   maintain exempt quota treatment.  The producer and handler
  

22   business units must be over 95 percent common ownership as
  

23   compared to the original issuance of the exempt quota in 1969.
  

24   Because of the original ownership requirement for exempt quota
  

25   holders that is benchmarked against the original issuance of
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 1   quota, we have been prohibited from selling any part of our
  

 2   business, either the farm or plant side of our business.
  

 3   Knowing that we had to keep our business units intact to
  

 4   preserve our exempt quota treatment, we instead have made
  

 5   strategic business decisions, both at the farm and at the plant
  

 6   in order to ensure that the business units stay within the
  

 7   original 95 percent ownership requirements.  All of these have
  

 8   been investments into obtaining, maintaining, and preserving
  

 9   our asset:  Exempt quota.
  

10           In evaluating to adopt --
  

11      Q.  I think we skipped a page.  Should be a heading, Quota
  

12   System is Integral.
  

13      A.  Oh, excuse me.
  

14   Quota System is Integral to Operations
  

15           Exempt quota has essentially allowed us to maintain the
  

16   business structure that my father had already created when the
  

17   Gonsalves Milk Pooling Act was enacted.  It has allowed us to
  

18   continue to not only exist, but survive in an increasingly
  

19   competitive industry that has consolidated significantly since
  

20   the 1960's.
  

21           When Producers Dairy began, there were numerous
  

22   producer-handlers in the Central Valley of California.  But
  

23   today, we are one of the few remaining in the Valley.  When the
  

24   Gonsalves Milk Pooling Act was originally enacted in 1967,
  

25   there were 49 producer-handlers in California, but today there
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 1   are only four.  Each of the four remaining producer-handlers is
  

 2   an independent, family-owned, and privately-held company, which
  

 3   is rare in today's dairy industry landscape that is otherwise
  

 4   composed of large corporate conglomerates and grocery-owned
  

 5   captives.  If the exempt quota holders held such a price
  

 6   advantage, you would not have seen such a decline in these
  

 7   numbers for the 45 that are not here today.  Farmers do not
  

 8   usually go out of business because they are making too much
  

 9   money.
  

10      Q.  Mr. Shehadey, I have a question that I don't think we
  

11   have covered so far in this hearing.  When the exempt quota
  

12   holders were originally granted in 1969, and then later on
  

13   where there were opportunities to grow or increase exempt quota
  

14   holders, could new exempt quota holders be created?
  

15      A.  No.
  

16      Q.  Okay.  So --
  

17      A.  It's a grandfather from 1969 and prior, but not after.
  

18   No one could come in and become a producer-handler under
  

19   Option 70.
  

20      Q.  And then after March of '94 you couldn't expand any of
  

21   your exempt quota holdings either?
  

22      A.  That's correct.
  

23      Q.  Okay.
  

24      A.  Go on?
  

25      Q.  Yes, please.
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 1      A.  Quota system is integral to operations --
  

 2      Q.  Oh, you read that.  We're on the paragraph, "in
  

 3   evaluating".
  

 4      A.  I'll get the right page here.
  

 5          In evaluating whether to adopt a Federal Milk Marketing
  

 6   Order in California, Congress tasked the Secretary with
  

 7   recognizing quota value.  7 U.S.C. Section 7253(a)(2)
  

 8   ("California shall have the right to reblend and distribute
  

 9   order receipts to recognize quota value.")  The Joint
  

10   Explanatory Statement of the Committee of Conference reiterated
  

11   the intent behind preserving the quota value, which meant
  

12   recognize the quota system:
  

13           The managers intend for the Secretary --
  

14       JUDGE CLIFTON:  Now, it appears that you're quoting here.
  

15   Is this a quote?
  

16       MR. SHEHADEY:  Yes.
  

17       JUDGE CLIFTON:  Okay.  Begin the quote then.
  

18       MR. SHEHADEY:  It's taken from the statement of the
  

19   committee.  Should it be a quote?
  

20       MS. HANCOCK:  Yes.  You are just, she just wants you to
  

21   identify it as a quote for the record.
  

22       MR. SHEHADEY:  Right, because it's inset in here as a
  

23   quote.
  

24       JUDGE CLIFTON:  Right, inset, and then when you finish that
  

25   inset, you can tell us that you have finished it.
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 1       MR. SHEHADEY:  Unquote?  Okay.  To start:
  

 2                The managers intend for the Secretary to conduct a
  

 3                hearing prior to the issuance of an order
  

 4                designating the State of California as an FMMO.
  

 5                The provisions provides --
  

 6       JUDGE CLIFTON:  Now read it exact.
  

 7       MR. SHEHADEY:
  

 8                The provision provides the Secretary of
  

 9                Agriculture with the discretion if a California
  

10                FMMO is requested, to recognize the long-standing
  

11                California quota system.
  

12       MR. ENGLISH:  Your Honor?
  

13       JUDGE CLIFTON:  Mr. English?
  

14       MR. ENGLISH:  I'm going to object to the next sentence with
  

15   the legal interpretation of the only means to recognize.
  

16       JUDGE CLIFTON:  Or "the only way by which"?
  

17       MR. ENGLISH:  Yeah, is to preserve.  I object to that for
  

18   the reasons stated in the past, and I also know what your
  

19   ruling is going to be.
  

20       JUDGE CLIFTON:  Thank you, Mr. English, your objection is
  

21   noted.  I will ask that the United States Department of
  

22   Agriculture employees utilize your objection as a caution.
  

23   Nevertheless, I will accept into evidence this witness's
  

24   interpretation as stated in this exhibit.  So you may continue
  

25   to read, Mr. Shehadey.
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 1       MR. SHEHADEY:  The only way by which to recognize,
  

 2   "recognize the long-standing California quota system," is to
  

 3   preserve the value of both regular quota and exempt quota
  

 4   together, as they are both granted at the quota system's
  

 5   inception.  The inception of the quota system granted to both
  

 6   regular producers, the value of regular quota, and granted to
  

 7   Option 70 producer-handlers the right to hold exempt quota.
  

 8   The value of quota for Option 70 producer-handlers is found
  

 9   only in their exempt quota, and if exempt quota were not
  

10   adopted as part of the quota system, it would diminish the
  

11   CPHA's quota value.
  

12           The California Food and Agriculture --
  

13       JUDGE CLIFTON:  And should we conform that to what we did
  

14   on the previous page?  The quota value is actually not owned by
  

15   the entities that you have identified as the CPHA, is it?
  

16       MS. HANCOCK:  So it would be the dairy farms of the.
  

17       MR. SHEHADEY:  It would be "the CPHA dairy farms".
  

18       JUDGE CLIFTON:  Good.  So Ms. Frisius, do you see where we
  

19   are, end the first full paragraph on page 7?  We'll just add,
  

20   after CPHA, apostrophe "s", dairy farms, and then an apostrophe
  

21   after the "s" on farms.
  

22       MR. SHEHADEY:  Yes, that explains it.
  

23       JUDGE CLIFTON:  And if you would now read that sentence
  

24   again, Mr. Shehadey,
  

25       MR. SHEHADEY:  Yes.
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 1           The value of quota for Option 70 producer-handlers is
  

 2   found only in their exempt quota, and if exempt quota were not
  

 3   adopted as part of the quota system, it would diminish the
  

 4   CPHA's dairy farms' quota value.
  

 5   BY MS. HANCOCK:
  

 6      Q.  Thank you, your Honor.
  

 7      A.  The California Food and Agricultural Code has long
  

 8   since provided that the exempt quota value would not be
  

 9   diminished and we (Option 70 producer-handlers) as an ongoing
  

10   business operation, have relied on that protection to continue
  

11   to invest in the structure and business model that will allow
  

12   us to preserve our exempt quota.
  

13   Cal. Ag. Code Section 62716(e) ("All pool quotas initially
  

14   determined pursuant to Section 62707 shall be recognized and
  

15   shall not in any way be diminished."); Section 62707 ("There
  

16   shall be no downward adjustment of pool quota below the quota
  

17   initially established pursuant to this chapter.")
  

18           As noted in the CPHA additional proposal, the
  

19   producer-handlers quota exemption is relatively insignificant
  

20   in terms of overall production in California.  In July 2015, as
  

21   reported by the CDFA, only .65 percent of total pooled milk
  

22   fell under the exempt quota.
  

23           To look at the exempt quota through all perspectives
  

24   based on the CDFA data, today exempt quota can be viewed as
  

25   follows:
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 1           *  0.65 percent of the total pool milk in California,
  

 2           (note that exempt quota is calculated in the total pool
  

 3           and then deducted.)
  

 4           *  .26 percent of quota --
  

 5       JUDGE CLIFTON:  Now, read that second bullet point again,
  

 6   please?
  

 7       MR. SHEHADEY:  Second bullet point, 2.6 percent of quota,
  

 8   which is a 10 percent drop since 2007.
  

 9           Next bullet point, 4.6 percent of the total Class 1
  

10   pooled.
  

11           And the fourth bullet point, 17.4 percent of the CPHA
  

12   Class 1 production (compared to 1985 when exempt quota made up
  

13   66 percent of CPHA members' Class 1)
  

14   BY MS. HANCOCK:
  

15      Q.  Now, Mr. Shehadey, if we could turn to Exhibit D in
  

16   Exhibit 153?
  

17      A.  Yes.
  

18      Q.  You have a table there.  Is this a table that you and
  

19   your staff completed?
  

20      A.  Yes, it's from the CDFA information.
  

21      Q.  And when you say CDFA information, it's in part from
  

22   Exhibit 61 table AC?
  

23      A.  Some of it is, yeah.
  

24      Q.  Okay.  And then you have some additional information on
  

25   1985 in there?
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 1      A.  Yes.
  

 2      Q.  And what was that information from?
  

 3      A.  Well, it would all be from CDFA information we received
  

 4   at different times.
  

 5      Q.  And how is it that you had information from the 1985
  

 6   time period?
  

 7      A.  I don't recall the reason why we gathered it at that
  

 8   time.
  

 9      Q.  This is information you have been tracking over the
  

10   years?
  

11      A.  Yeah.
  

12      Q.  And you have sat on various committees with the CDFA?
  

13      A.  Yes.
  

14      Q.  Review committees, reviewing, in effect, I think you
  

15   testified earlier you reviewed a quota, the quota program as a
  

16   whole?
  

17      A.  That was in 2007, I believe.
  

18      Q.  And prior to that you have attended other CDFA
  

19   committee meetings as well?
  

20      A.  Yes.  Or if there was proposed legislation or some
  

21   discussion, we might have gathered more information from CDFA
  

22   at these different times.
  

23      Q.  Okay.  You can go ahead and continue on your testimony.
  

24       JUDGE CLIFTON:  Let me ask about that last bullet point.
  

25   So we're talking here about Class 1 production, and so that,
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 1   does that Class 1 production actually come from the handlers?
  

 2       MR. SHEHADEY:  Yeah, it's actually their sales.
  

 3       JUDGE CLIFTON:  Okay.  Thank you.
  

 4       MS. HANCOCK:  So it's not the total pool, it's just the
  

 5   total Class 1 production for the producer-handlers?
  

 6       MR. SHEHADEY:  Yes, sales.  Class 1 sales.
  

 7       JUDGE CLIFTON:  Thank you.
  

 8       MR. SHEHADEY:  If you go to the Exhibit D --
  

 9       JUDGE CLIFTON:  Yes.
  

10       MR. SHEHADEY:  That number is on here so it shows how it is
  

11   calculated.
  

12       JUDGE CLIFTON:  And just show me where to look for --
  

13       MR. SHEHADEY:  Okay.  That 17.4 percent is over to the left
  

14   on the bottom, there's three lines; total producer-handler
  

15   Class 1 sales, total producer-handler exempt quota, and then
  

16   percent of the exempt, which is a calculation of those two.
  

17   And that came from the Table AC, which I think was Exhibit 61.
  

18   A prior exhibit.
  

19   BY MS. HANCOCK:
  

20      Q.  Mr. Shehadey, is out-of-state milk production factored
  

21   into this calculation?
  

22      A.  No, I don't believe so.
  

23      Q.  And if you added out-of-state milk Class 1 sales to
  

24   this number, what would that do to your percentage?
  

25      A.  Well, it wouldn't affect this percent, because this one
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 1   is just producer-handler sales.
  

 2      Q.  Okay.  Oh, that's right.
  

 3      A.  But if you took it of the total sales, it would go down
  

 4   because the number would be bigger that you are dividing into.
  

 5      Q.  Okay.  So the 4.6 percent of the total Class 1 pool, if
  

 6   out-of-state milk, and I'm back on Exhibit 152, you have 4.6
  

 7   percent of the total Class 1 pool, if out-of-state milk were
  

 8   factored into the Class 1 pool, what would that do to your
  

 9   percentage of the Class 1 pool?
  

10      A.  That would go down.
  

11      Q.  Okay.  You would have an even smaller percentage of --
  

12      A.  Percentage of the total pool including out-of-state,
  

13   right.
  

14      Q.  Okay.
  

15       JUDGE CLIFTON:  Now, you may continue, Mr. Shehadey, just
  

16   below the bullet points.
  

17       MR. SHEHADEY:  Okay.  Thank you.
  

18           These numbers reveal that the exempt quota as a
  

19   percentage of the pool Class 1 production, and even as a
  

20   percentage of Class 1, CPHA Class 1 production is shrinking as
  

21   the years go by.
  

22           Over the years, many of the other 45 producer-handlers
  

23   have relinquished the benefit of their exempt quota in order to
  

24   make changes to their business structure or to sell the quota
  

25   as regular quota to qualify, liquefy their asset.  Exempt quota
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 1   holders have declined more than 91 percent since the enactment
  

 2   of the Gonsalves Milk Pooling Act, with 49 exempt quota holders
  

 3   in '69, 27 in 1975, but only four today.
  

 4      Q.  If we look back at Exhibit D one more time in your
  

 5   Exhibit 153, what you have calculated there on that bottom box
  

 6   is, it has January of 1985, March of 2009, and then there's a
  

 7   percentage.  What does that percentage reflect?
  

 8      A.  Which one?
  

 9      Q.  On Exhibit D in that bottom box?
  

10      A.  Yeah.
  

11      Q.  You have the first column, which is January of 1985; is
  

12   that right?
  

13      A.  Yes.
  

14      Q.  Then the next column is March of 2009; is that right?
  

15      A.  Yes.
  

16      Q.  So does that help you recall, you must have had this
  

17   data in March of 2009.  Is that the time that you were sitting
  

18   on the committee with the CDFA evaluating quota?
  

19      A.  I don't remember the date.  I mean, why that was that.
  

20   It seems like that committee was earlier than that, '07 or '08.
  

21      Q.  Okay.  And then the third column, you have change '85
  

22   versus '09, what are you reflecting there?
  

23      A.  That would be the growth from '85 to '09, of Class 1
  

24   producer-handler sales.
  

25      Q.  Okay.  And then if we look at the next column for
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 1   August of 2015, has the total producer-handler Class 1 sales
  

 2   grown since March of 2009?
  

 3      A.  It is almost the same.  The sales and the exempt quota
  

 4   has actually gone down some.
  

 5      Q.  Okay.
  

 6      A.  So the percentage went from 17.7 in '09 to 17.4 in
  

 7   2015.
  

 8      Q.  Okay.  You are free to continue on with your statement.
  

 9   I think it starts with "as the number of exempt".
  

10      A.  As the number, yeah.  Okay.  The reason I'm having
  

11   trouble on these pages is, I had them print a large print for
  

12   me so I could easily read it, but the pages don't coincide with
  

13   everybody else's, so I'm going back and forth trying to be sure
  

14   everybody understands what I'm trying to say.
  

15           Well, thank you.  As the number of the exempt quota
  

16   holders have decreased, so has the producer-handlers percentage
  

17   of Class 1 sales.  Between '85 and today, the exempt quota
  

18   holders percentage of our total Class 1 sales has decreased
  

19   from 66 percent to 17.4 percent since 1985, a 48.5 percent
  

20   decrease in 30 years.
  

21           I have included in Exhibit D to my testimony, a
  

22   document entitled, "Key California Milk Market Facts Regarding
  

23   Producer-Handlers," which shows the decline of producer-handler
  

24   production during various periods between '69 to 2009.
  

25   Exhibits E are the Class 1 prices that we used to calculate the
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 1   average over the last 20 years.
  

 2      Q.  And if you turn to Exhibit E, can you tell me where you
  

 3   received this information from?
  

 4      A.  That was all, it says at the bottom it is source CDFA,
  

 5   and that gives the website, it came off of their website.
  

 6      Q.  Okay.  And over the past 20 years that you have charted
  

 7   here, what was the average Class 1 price?
  

 8      A.  If you go to the last page, the average is $1.14
  

 9   difference between a Class 1 and quota, so that would be the
  

10   exempt quota value average for 20 years.
  

11      Q.  And how did you factor that amount?
  

12      A.  How did I factor it?
  

13      Q.  Yeah, how did you calculate that amount?
  

14      A.  We added it up and just divided it by all of those
  

15   months and came up.
  

16      Q.  Tell me what the columns that are represented in
  

17   Exhibit E are that you used to calculate that exempt quota
  

18   difference?
  

19      A.  Well, on the first page, the first column is a month,
  

20   then the year -- the month, the year, Class 1 Northern
  

21   California, Quota Hundredweight, and the difference.
  

22      Q.  Okay.  So then you took, you took the Class 1 amount,
  

23   and you added that column up?
  

24      A.  Well --
  

25      Q.  Or did you do it month by month?
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 1      A.  I think we added it all up.
  

 2      Q.  You have the difference there at the end of each month,
  

 3   right?  So you have -- you have taken Class 1 price and
  

 4   subtracted the quota price for each, for each month?
  

 5      A.  Yeah, it's the average difference for the 20 years.
  

 6      Q.  So the average on the bottom there is just the average
  

 7   of the difference reflecting what the exempt quota value was
  

 8   for that 20 years?
  

 9      A.  Yeah, as you can see, some months it's positive, some
  

10   months it's negative.  If you go to July 1998, it was a minus
  

11   177.  So that's where the $1.14 came in, it's a total of, total
  

12   difference for 20 years for all those months.
  

13          But the $1.14 is a hundredweight for the 20 years that
  

14   the exempt quota would have been as a premium over quota to the
  

15   producer-handlers.
  

16      Q.  So some months --
  

17      A.  In value.
  

18      Q.  So some months exempt quota is a greater value than in
  

19   other months?
  

20      A.  Yes.
  

21      Q.  And this is the value that Bar 20 receives?
  

22      A.  Yes.
  

23      Q.  And what about your plant, does your plant receive any
  

24   of this value?
  

25      A.  No, the plant pays it.
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 1      Q.  Pays the Class 1 price?
  

 2      A.  Yes, for the exemption.
  

 3      Q.  Has there been a month ever since you have owned exempt
  

 4   quota that the plant did not pay that Class 1 price?
  

 5      A.  No.  Every month it's been paying Class 1 price since
  

 6   the outset in 1969.
  

 7      Q.  Okay.  We can continue on with your next heading.
  

 8       JUDGE CLIFTON:  Before you go there, Mr. Shehadey, looking
  

 9   at Exhibit E, is the Fresno area in the Northern California
  

10   portion of the state?
  

11       MR. SHEHADEY:  Yes, it is.
  

12       JUDGE CLIFTON:  And of your three other holders of exempt
  

13   quota, how many of them are in the Northern California portion
  

14   of the state?
  

15       MR. SHEHADEY:  One other, Foster Farms Dairy.
  

16       JUDGE CLIFTON:  All right.  So half of you are in the
  

17   Northern California?
  

18       MR. SHEHADEY:  That's correct.
  

19       JUDGE CLIFTON:  And the other half are in the Southern
  

20   California?
  

21       MR. SHEHADEY:  That's correct.
  

22       JUDGE CLIFTON:  Go ahead, Ms. Hancock.  No, go -- you go
  

23   ahead, Mr. Shehadey.  You are starting with a new heading.
  

24       MR. SHEHADEY:  New heading:
  

25   California Exempt Quota is not the Same as Federal Order
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 1   Producer-Handler Exemptions
  

 2           Exempt quota is not the same as Federal Order
  

 3   producer-handlers exemptions that were addressed in the 2010
  

 4   final rule from the USDA Agricultural Marketing Service.  The
  

 5   quota system is a benefit asset held by a producer and it was
  

 6   the compensation and recognition given to the producers for
  

 7   creating a Class 1 market:  regular quota was assigned to
  

 8   producers, and exempt quota was assigned to producer-handlers.
  

 9   This is a legislative grant of an asset to producers and
  

10   producer-handlers who had created the Class 1 market.
  

11           The exempt quota is a booked asset for the producer
  

12   business units, not the handler side of the business, and the
  

13   financial value for the exempt quota is held by the producer.
  

14   The handler side of our business is fully regulated and reports
  

15   all sales to the pool.  Exempt quota is treated as a deduction
  

16   from (or credit to) the pool.  Exempt quota is a finite amount
  

17   that cannot be expanded or sold.  The CPHA members cannot sell
  

18   their business or transfer it to anyone outside of the original
  

19   ownership family line.  The exempt quota will eventually cease
  

20   to exist once the generational transfers have been met, and the
  

21   exempt quota will then be converted to regular quota.
  

22           Federal Order producer-handlers, on the other hand,
  

23   were operationally and factually different from California
  

24   exempt quota holders.  In the Federal Order system,
  

25   producer-handlers used to be fully exempted from the pool.
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 1   This was a benefit to the handler side of the business and
  

 2   there was, as there was no pool obligation for
  

 3   producer-handlers.  There was no financial investment required
  

 4   to obtain their exemption benefit and they did not have any
  

 5   asset value for their exemption rights which the California
  

 6   quota system offers.  Producer-handlers could sell their
  

 7   businesses as long as the joint ownership requirements were
  

 8   met.  They did not have any legislative rights to a
  

 9   transferrable asset with book value.  The exemption did not
  

10   expire or sunset with the tables of consanguinity, as in the
  

11   case with the CPHA.  The sky was the limit and their exemption
  

12   was unlimited as to scope, time, volume and potential.  There
  

13   was tangible evidence revealing that they had created disorder
  

14   markets in the markets by their unlimited growth and market
  

15   penetration.
  

16           As explained by Dr. Erba and Mr. Hatamiya, all of the
  

17   justifications for preserving quota also apply to preserving
  

18   exempt quota.  Indeed, if the Secretary is going to preserve
  

19   the quota system, he logically must include both regular and
  

20   exempt quota.  The Cooperatives have presented no evidence of
  

21   disorderly market conditions created by the quota, and the
  

22   Dairy Institute of California has repeatedly stated that there
  

23   are no disorderly market conditions in California.
  

24           At most, some handlers have alleged perceived
  

25   competitive concerns that have never materialized into an
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 1   actual evidence ("paranoia" as one handler described it).
  

 2   Preserving exempt quota does not present a risk of disorderly
  

 3   market conditions that were present in the Federal Order
  

 4   producer-handler hearings.  Indeed --
  

 5       JUDGE CLIFTON:  Wait, wait, wait, okay.  All right.  I'm
  

 6   with you.
  

 7       MR. SHEHADEY:  Want me to restate that?
  

 8       JUDGE CLIFTON:  Yeah, would you just start with preserving
  

 9   exempt?
  

10       MR. SHEHADEY:  Sure.
  

11           Preserving exempt quota does not present a risk of
  

12   disorderly market conditions that were present in the Federal
  

13   Order producer-handlers hearings.  Indeed, after 50 years of
  

14   exempt quota being part of the California State Order system,
  

15   to my knowledge, there has never been a finding of disorderly
  

16   market conditions, and no reports that any CPHA member has
  

17   improperly priced product below cost because of the exempt
  

18   quota.  This is a further acknowledgement that the quota
  

19   system, including the exempt quota, presents no significant
  

20   disruption to the market.
  

21   Financial Impact Analysis
  

22           As the USDA economic analysis noted, there is
  

23   essentially no economic impact or change from baseline if
  

24   exempt quota is preserved.  This makes sense, given that
  

25   preserving the exempt quota simply preserves the status quo of
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 1   what has existed under the California State Order system since
  

 2   the inception of the Gonsalves Milk Pooling Act.  Further, if
  

 3   exempt quota were to be eliminated, the net effect on the pool
  

 4   would be minimal, if any, for other producers.  The exempt
  

 5   quota would be converted to regular quota so it would be paid
  

 6   at a premium and also qualify for transportation allowances.
  

 7   Based on our calculations, and a confirmed in Dr. Erba's
  

 8   testimony, this would result in plus or minus a penny a pound
  

 9   to the pool.  A penny a hundredweight -- should that be
  

10   hundredweight, I think?
  

11       MS. HANCOCK:  Yeah.
  

12       MR. SHEHADEY:  A penny a hundredweight to the pool.
  

13       JUDGE CLIFTON:  So shall we change that?  Are you sure?
  

14       MR. SHEHADEY:  It should be cwt.
  

15       JUDGE CLIFTON:  All right.  Ms. Frisius, do you see where
  

16   we are on page 9, the last part of the first paragraph under
  

17   financial impact analysis?  We're going to strike LB, and
  

18   insert CWT.
  

19       MS. FRISIUS:  Yes.
  

20       JUDGE CLIFTON:  Thank you.
  

21       MR. SHEHADEY:  If the Cooperative's proposal were adopted
  

22   and exempt quota were not preserved, presumably the exempt
  

23   quota would be converted to regular quota.  CPHA would receive
  

24   quota premium prices for its Class 1 milk, Class 1, over the
  

25   last 20 years of that -- period.
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 1       MS. HANCOCK:  That should say Bar 20 there or the dairy
  

 2   farms of the CPHA?
  

 3       MR. SHEHADEY:  CPHA dairy farms would receive quota
  

 4   premiums.  Yeah, you should add dairy farms, I guess, just to
  

 5   clarify it.
  

 6       JUDGE CLIFTON:  All right.  Ms. Frisius, do you see where
  

 7   he is?  All right.  So we're inserting, right after CPHA we're
  

 8   inserting "dairy farms" and would you read that sentence again,
  

 9   Mr. Shehadey?
  

10       MR. SHEHADEY:  Yes, thank you.  That's the start of a
  

11   sentence, so:  CPHA dairy farms would receive quota premium
  

12   prices for its Class 1 milk (Class 1).  Over the last 20 years,
  

13   the difference between the Class 1 price and the quota price
  

14   has averaged $1.14 a hundredweight.  That's in that Exhibit D I
  

15   think it is, the one we were just looking at.  By converting
  

16   the exempt quota to regular quota, the California Producer
  

17   Handler Association would then be entitled to transportation
  

18   allowances, to which they are currently not entitled.  In
  

19   effect, the CPHA farms would lose a significant value that they
  

20   obtained through investment and organizational structure
  

21   preservation in return for near zero benefit to the pool.
  

22   There is no financial explanation for eliminating exempt quota,
  

23   there is only a financial justification to preserve exempt
  

24   quota for its holders who have invested millions in obtaining
  

25   and preserving those assets.
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 1       MS. HANCOCK:  I think we have one more "dairy farms" that
  

 2   needed to be inserted in the middle there, "by converting the
  

 3   exempt quota to regular quota, the CPHA dairy farms," do you
  

 4   agree?
  

 5       MR. SHEHADEY:  By converting the exempt quota to regular
  

 6   quota, the CPHA dairy farm would then be entitled to
  

 7   transportation allowances.
  

 8       JUDGE CLIFTON:  Do you want us to insert dairy farms there,
  

 9   Mr. Shehadey?
  

10       MR. SHEHADEY:  Yes, please.
  

11       JUDGE CLIFTON:  All right.  Ms. Frisius?  Thank you.
  

12       MR. SHEHADEY:  For clarification.
  

13       JUDGE CLIFTON:  All right.
  

14       MR. SHEHADEY:  Okay.
  

15   CPHA Proposal
  

16           The CPHA Proposal Number 3 seeks to supplement the
  

17   Cooperatives' Proposal Number 1 by preserving the treatment for
  

18   exempt quota as part of a California Federal Milk Marketing
  

19   Order that attempts to preserve the quota system "intact."
  

20           CPHA proposes to provide for an express definition of
  

21   exempt quota in Section 1051.17 by ensuring the value and
  

22   calculations contained in the California Food and Ag Code
  

23   Sections 62708, 62708.1, 62708.5, and 62722 are preserved.
  

24   CPHA then proposes to modify the Cooperatives' proposal in
  

25   Section 1051.60 to allow for a deduction of exempt quota

6988



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIV

 1   volumes prior to making any pool calculation payments for quota
  

 2   premium payments.  CPHA believes that making these changes,
  

 3   along with any other changes that USDA deems necessary to
  

 4   effect preservation of exempt quota, will preserve the exempt
  

 5   quota along with the regular quota, for a collective
  

 6   preservation of the quota value and the California quota
  

 7   system.
  

 8           Based on my discussions with representatives of the
  

 9   Cooperatives' proposal, we believe the Cooperatives will not
  

10   oppose preservation of the exempt quota along with preservation
  

11   of the quota system.
  

12   Conclusion
  

13           In conclusion, any California Federal Milk Marketing
  

14   Order that recognizes a quota system must also recognize the
  

15   California quota system as a whole, including exempt quota for
  

16   the State's exempt quota holders.
  

17           Exempt quota has been part of the Gonsalves Milk
  

18   Pooling Act from the start and must be part of any quota system
  

19   going forward.  All of the justifications for preserving
  

20   regular quota equally apply to preserving exempt quota as well.
  

21   The exempt quota is critical for the last independent
  

22   family-owned producer-handlers that remain in the California
  

23   dairy industry.  It's not only family-owned, but also
  

24   family-invested -- and I should add family-run.
  

25           Thank you for your time and attention and consideration
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 1   of this testimony given.
  

 2       JUDGE CLIFTON:  I think we should add family-run.  Is that
  

 3   true of all four of the family farms?
  

 4       MR. SHEHADEY:  Well, there's family involvement in all four
  

 5   of them.
  

 6       MS. HANCOCK:  It's required, isn't it?
  

 7       MR. SHEHADEY:  Ownership is a requirement, but in this
  

 8   case, they are all involved in the business at one point or
  

 9   other.
  

10       MS. HANCOCK:  Where would you like to insert that?
  

11       MR. SHEHADEY:  Right after family-invested it should say,
  

12   not only family-owned, but also family-invested and family-run.
  

13       JUDGE CLIFTON:  Ms. Frisius?
  

14       MS. FRISIUS:  Yep.
  

15       JUDGE CLIFTON:  Good.  Thank you.  All right.  Done.
  

16       MS. HANCOCK:  Your Honor, I would move for the admission of
  

17   Exhibits 152 and 153.
  

18       JUDGE CLIFTON:  You had one more sentence, Mr. Shehadey.
  

19       MS. HANCOCK:  I thought he read it.
  

20       JUDGE CLIFTON:  Oh, you already read that before we went
  

21   back?
  

22       MR. SHEHADEY:  Thank you for your time and attention and
  

23   consideration of this testimony given.
  

24       JUDGE CLIFTON:  Very good.
  

25       MR. SHEHADEY:  Thank you.
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 1       JUDGE CLIFTON:  All right.  I have a whole different
  

 2   viewpoint.  Why did they call it "exempt"?  It caused me much
  

 3   consternation.
  

 4       MR. SHEHADEY:  I think it is because you actually take
  

 5   those sales and equivalent sales of a quota, and they call it
  

 6   exempt quota, but they take that sales out of the pool
  

 7   calculation, and the rest of it you pay into the pool for your
  

 8   Class 1, or 2, or 3, or 4 sales.  But the exemption, you get to
  

 9   pay your own farm for your Class 1 sales.  So if we had a
  

10   hundred pounds of Class 1 sales, and let's say 20 of those
  

11   pounds were exempt to our own farm, then we would pay the farm
  

12   Class 1 for the 20 pounds, and we would pay into the pool for
  

13   the other 80 pounds, which our processing plant is 95 percent
  

14   Class 1, so that other 80 pounds would be 95 percent Class 1.
  

15       JUDGE CLIFTON:  So you don't contribute to the pool for
  

16   your own dairy farms' production?
  

17       MR. SHEHADEY:  Exempt.
  

18       JUDGE CLIFTON:  The exempt portion of the production.
  

19       MR. SHEHADEY:  Yes, that's correct.
  

20       JUDGE CLIFTON:  And that's why they call it exempt.
  

21       MR. SHEHADEY:  That's correct.
  

22       JUDGE CLIFTON:  It is exempt from a requirement to the
  

23   pool?
  

24       MR. SHEHADEY:  Yes.
  

25       JUDGE CLIFTON:  Okay.  All right.  So could you expand,
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 1   Mr. Shehadey, on a footnote that you have?  I know we're
  

 2   running out of time, and cross-examination we'll never get
  

 3   finished today, but -- or a different day if not tomorrow.  But
  

 4   when you -- when you explain the difference between Option 70
  

 5   and Option 66 --
  

 6       MR. SHEHADEY:  Yes.
  

 7       JUDGE CLIFTON:  Could you explain to me a little bit about
  

 8   what you are not, that other option?
  

 9       MR. SHEHADEY:  Yeah, Option 66 are producers that are
  

10   totally exempt, but it is a very small amount, I can't remember
  

11   the exact amount, but it is very, very small, and they are
  

12   exempt.  They would be similar to the three million pound
  

13   equivalent in a Federal Order.  They stay under that amount.
  

14   We are --
  

15       JUDGE CLIFTON:  Did you say 300 million pounds?
  

16       MR. SHEHADEY:  3 million pounds.  Is it per month?  Or I
  

17   think it is per month.
  

18       JUDGE CLIFTON:  Right.
  

19       MR. SHEHADEY:  I'm not that familiar with the Federal
  

20   Order.  But so they are exempt from reporting to the pool, and
  

21   on a Federal Order I imagine they are exempt if they are under
  

22   that 3 million pounds of reporting to the pool just have to
  

23   prove they are under.
  

24       JUDGE CLIFTON:  They have to report.  They have to report.
  

25       MR. SHEHADEY:  Do they?
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 1       JUDGE CLIFTON:  Yeah.  Okay.
  

 2       MR. SHEHADEY:  But the Option 70 is ourselves, and we are
  

 3   over that minimum, so that's why our quota is called exempt.
  

 4       JUDGE CLIFTON:  Over what minimum?
  

 5       MR. SHEHADEY:  We're over the minimum of the 66, Option 66.
  

 6   We're Option 70, so we fall under a different category.
  

 7       JUDGE CLIFTON:  Do you know what the minimum is that allows
  

 8   you to remain Option 66?
  

 9       MR. SHEHADEY:  No, I'm not sure what it is.  It's very
  

10   small though.  Very small.
  

11       JUDGE CLIFTON:  All right.  So, Ms. Hancock, you move the
  

12   admission of both these exhibits?
  

13       MS. HANCOCK:  I do, your Honor.
  

14       JUDGE CLIFTON:  All right.  Is there anyone who wishes to
  

15   question Mr. Shehadey before determining you have objections
  

16   with regard to Exhibit 152 or 153?  No one.  Is there any
  

17   objection to the admission into evidence of Exhibit 152?  There
  

18   is none.  Exhibit 152 is admitted.
  

19            (Thereafter, Exhibit 152, was
  

20            received into evidence.)
  

21       JUDGE CLIFTON:  Is there any objection to the admission
  

22   into evidence of 153?  There is none.  Exhibit 153 is admitted
  

23   into evidence.
  

24           (Thereafter, Exhibit 153, was
  

25            received into evidence.)
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 1       JUDGE CLIFTON:  All right.  Let's look at what time it is.
  

 2   It is eight minutes to 5:00.  I just think starting cross would
  

 3   be foolish.  Does everyone agree with me?
  

 4       MS. HANCOCK:  I have a little direct first, your Honor,
  

 5   so --
  

 6       JUDGE CLIFTON:  Okay.
  

 7       MS. HANCOCK:  -- I really do agree.
  

 8       JUDGE CLIFTON:  Very good.  Ms. Hancock, you may resume.
  

 9       MS. HANCOCK:  Do you want me to continue now or do you
  

10   want?
  

11       JUDGE CLIFTON:  Yes.
  

12   BY MS. HANCOCK:
  

13      Q.  Okay.  Mr. Shehadey, you prepared your testimony
  

14   several days ago; is that right?
  

15      A.  Yes.
  

16      Q.  Okay.  And since then we have had some additional
  

17   testimony here that you have been present for portions of it;
  

18   is that right?
  

19      A.  Yes, some of it.
  

20      Q.  Okay.  And we had Dean Foods present testimony.  Were
  

21   you here that day?
  

22      A.  Yes, I was.
  

23      Q.  Okay.  And I think they described, Mr. Williams -- are
  

24   you familiar with Mr. Williams?
  

25      A.  Yes.
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 1      Q.  Do you know him personally?
  

 2      A.  Yes.
  

 3      Q.  And what --
  

 4      A.  I have met him at industry meetings, I don't know him
  

 5   very well.
  

 6      Q.  And what about Mr. Blaufuss?
  

 7      A.  First time, really.
  

 8      Q.  Okay.  And they have discussed in their testimony a
  

 9   national account that your entity and another entity, another
  

10   producer-handler entity won against them in both 2012 and 2015.
  

11   Do you recall that testimony?
  

12      A.  Yes.
  

13      Q.  And the national account, as your understanding is the
  

14   same account for both those bids?
  

15      A.  Yes.
  

16      Q.  Okay.  And without naming it, are you familiar with
  

17   what national account is?
  

18      A.  Yes, I am.
  

19      Q.  Can you tell me what your recollection, what your
  

20   recollection is about that bid process, and how you were able
  

21   to win that bid?
  

22      A.  Well, I think it was more than price because it was a
  

23   national situation, and a national decision by the people in,
  

24   that own that group of stores, and California was a small,
  

25   relatively small percentage of the total stores that were
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 1   affected by it.
  

 2      Q.  And did you, in any way, have an opportunity to apply
  

 3   any of the benefits that you receive from exempt quota to help
  

 4   you price that bid to win that national account?
  

 5      A.  No, because the farm had that money, and the farm
  

 6   doesn't sell milk, they sell tanker loads of milk.  The
  

 7   process, Producers Dairy acquired a portion of that bid and
  

 8   they didn't have any exempt quota to utilize, it went to the
  

 9   farm.
  

10      Q.  And Mr. Williams identified several categories of
  

11   information in his testimony that he believes are the variables
  

12   that can be used in order to price bids, and made comments
  

13   about which ones are flexible and which ones are inflexible.
  

14   Can you talk about those categories as well?
  

15      A.  Well, there's a lot of numbers that go into the cost of
  

16   distribution, the cost of processing, your cost per gallon,
  

17   gallons per man hour in your plant, and your distribution cost.
  

18   Just how efficient your people are in doing their job.  There's
  

19   a lot of parts that go into that formula and the numbers that
  

20   you put in on a bid.
  

21          He also mentioned that they took $20 million worth of
  

22   from the producer-handler association, or that we took
  

23   20 million from them, and I can think of 10 million they took
  

24   from us in the last five years, that's just one of the four
  

25   producer-handlers.  So I think if the other producer-handlers
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 1   are willing to put a number out there, it will probably be more
  

 2   than the 20 million they got back.
  

 3      Q.  So you are saying that Producers Dairies has lost bids
  

 4   to Dean Foods?
  

 5      A.  I can think of two, one in about 2010 and one in, let's
  

 6   see, what is it, about five years ago, so yeah, about 2010 and
  

 7   about 2013, each one was about five million.
  

 8      Q.  And do you Producers, does Producers Dairy lose bids to
  

 9   other handlers in the market?
  

10      A.  Yeah, from time to time.
  

11      Q.  And do you have any kind of price advantage that you
  

12   are able to apply to those bids based on any profitability from
  

13   your farms, even if it is not the exact exempt quota, are you
  

14   able to apply the profits that you earn on your farm to your
  

15   overall plant operations in making those bids?
  

16      A.  No, it's a separate business, it's a separate P&L, it's
  

17   a separate balance sheet, and the money that goes to them stays
  

18   there.  They will reinvest it in the farming side, but not in
  

19   the processing side.
  

20      Q.  And you were here for Mr. Rien Doornenbal's testimony,
  

21   do you remember that?
  

22      A.  Yes, I was.
  

23      Q.  And he had asked for some comments about some losses to
  

24   farms and to Producers.  Do you recall that as well?
  

25      A.  Yes, I do.
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 1      Q.  And you actually stood up and testified, right?
  

 2      A.  He asked if there were any producers in the audience
  

 3   that would like to comment on the year 2009.  I think I got up
  

 4   and supported him in his thoughts, because it's -- it's true.
  

 5      Q.  And tell me about 2009.  Did you -- did your farm lose
  

 6   a lot of money that year?
  

 7      A.  Yes, we did.
  

 8      Q.  Do you recall how much you lost?
  

 9      A.  It was a round number, around a thousand dollars a cow.
  

10      Q.  Okay.  And how many cows do you have on the farm?
  

11      A.  We milk about 7500.
  

12      Q.  So approximately $7.5 million in 2009 you lost in the
  

13   farm?
  

14      A.  Yes, that's correct.
  

15      Q.  And that's even withholding exempt quota; is that
  

16   right?
  

17      A.  Yes.
  

18      Q.  So how did you cover those losses for the farm?
  

19      A.  Our family put money in, personal money into the
  

20   business, into the farming business.
  

21      Q.  Was your plant profitable that year?
  

22      A.  2009?  Yeah, I think it was.
  

23      Q.  Were you able to allocate any of the profits from your
  

24   plant side to help offset the losses at your farm?
  

25      A.  No, it's a separate business.  You can't allocate
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 1   because they were separate businesses.  And they -- they did
  

 2   not loan money to the farm, they did not give them any money,
  

 3   there was no money interchanged.  Our family owns both
  

 4   businesses, so our family was responsible to take care of the
  

 5   farm when it was in trouble.
  

 6      Q.  How much of the milk that your farm produces is paid as
  

 7   overbase production?
  

 8      A.  About two-thirds.
  

 9      Q.  And the rest is either exempt quota or quota?
  

10      A.  Yes.
  

11      Q.  What impact does that two-thirds paid as overbase have
  

12   on your farm?
  

13      A.  Well, the impact, it puts us in the same position as a
  

14   lot of other dairymen out there that don't have much quota.  We
  

15   have about 32 percent quota, which is a third.  And with us,
  

16   it's exempt quota, almost all exempt quota, so we were, are
  

17   able to pay the Class 1 price as opposed to quota price, that
  

18   helped us out some, but it was tough.  We built a new dairy in
  

19   2005, and so we were just building the herd, and so when you
  

20   build a new dairy with, I'll call them "foreign" cows, cows
  

21   that you have had to purchase, it takes many years for the
  

22   genetics to work and for you to be self-sufficient where you
  

23   are raising your own heifers for your own replacements.  You
  

24   know, the normal time period is about ten years.  In fact, it's
  

25   true, here we are at 2015 and we're just about to where we were
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 1   raising all our own replacements.
  

 2          And in 2009 was only four years after 2005, so our
  

 3   dairy was inefficient on top of having the market crash.  And
  

 4   yet, we had a highly modern, efficient operation, it just was
  

 5   not, you know, sorted out yet and perfected.
  

 6      Q.  Thank you.  I have no further questions, your Honor.
  

 7       JUDGE CLIFTON:  I'm going to leave it to Mr. English and
  

 8   Mr. Beshore and Ms. Hancock to determine when the cross of this
  

 9   witness should occur.  And I don't think we need to decide that
  

10   right now.  And for now, you may step down, Mr. Shehadey.
  

11   Thank you so much.  We'll need you back, though.
  

12           Mr. English, do you have any preview for tomorrow?
  

13       MR. ENGLISH:  That preview would be the aforementioned
  

14   discussion that you just said we would have off the record.
  

15   Obviously, I would love to get my witnesses on, on the other
  

16   hand, Ms. Hancock and Mr. Shehadey did a nice favor for us and
  

17   the whole hearing by showing up this afternoon, so if they want
  

18   to get started in morning and go first thing.  Obviously, I
  

19   would still like to get Rob Blaufuss on tomorrow, and off.  If
  

20   Sue Taylor doesn't, she understands what happened, and I know
  

21   we have four dairy farmers tomorrow afternoon.  But, you know,
  

22   I, Mr. Shehadey and Ms. Hancock did a favor and if they want to
  

23   go first tomorrow, I'm not going to object to that, but if they
  

24   want to delay it, that's fine, too.
  

25       MR. BESHORE:  Just in terms of the schedule tomorrow, I'm
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 1   notified that the four dairy farmers will be here about 3:00 in
  

 2   the afternoon.  So I had asked them to come towards the end of
  

 3   the day, it might work, and that's when they are expected.
  

 4       MS. HANCOCK:  Nicole Hancock.  I think we'll finish up with
  

 5   Mr. Shehadey in the morning, and then we can move to
  

 6   Mr. Blaufuss, and I think that still gives us time to have them
  

 7   off before we get to the producers tomorrow afternoon.
  

 8       JUDGE CLIFTON:  So have we given up all hope of finishing
  

 9   Ms. Taylor tomorrow?
  

10       MR. ENGLISH:  No, I never give up hope.  You know, the fact
  

11   of the matter is, I will be more organized and hopefully
  

12   shorter with any cross-examination of Mr. Shehadey tomorrow.
  

13   We understand the risk by doing what we did, but our goal will
  

14   be move ahead.  We did well today, and you know, I would like
  

15   to think that we can get Ms. Taylor done tomorrow.
  

16       JUDGE CLIFTON:  Okay, then.
  

17       MR. ENGLISH:  And I may be wrong.
  

18       JUDGE CLIFTON:  Have a good evening.  I'll see you all
  

19   tomorrow morning at 9:00.  We go off record at 5:03.
  

20       (Whereupon, the evening recess was taken.)
  

21                            ---o0o---
  

22
  

23
  

24
  

25
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 1        WEDNESDAY, NOVEMBER 11, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on November 11, 2015.
  

 3   It's a Wednesday.  It's approximately 9:03 in the morning.
  

 4   This is Day 35 of the milk hearing.  We are in Fresno,
  

 5   California and I would like to take -- well, first let me say
  

 6   who I am.  I'm Jill Clifton.  I'm the United States
  

 7   Administrative Law Judge whose been assigned to take in
  

 8   evidence at this hearing.
  

 9           I would like to take appearances of other participants,
  

10   beginning first with my fellow USDA employees, followed by the
  

11   teams of proponents and opponents, and followed by other
  

12   participants, including anyone who expects to testify today.
  

13       MR. HILL:  Good morning, this is Brian Hill.
  

14   Happy Veteran's Day.  I'm with the Office of the General
  

15   Counsel Marketing Regulatory and Food Safety Programs Division.
  

16       MR. RICHMOND:  Good morning, Bill Richmond,
  

17   R-I-C-H-M-O-N-D, with US AMS Dairy Programs.  Good morning.
  

18       MS. MAY:  Good morning, Laurel May with USDA AMS Dairy
  

19   Program in the Order Formulation and Enforcement Division.
  

20       MR. CARMAN:  Good morning -- Happy Birthday.  He's not
  

21   paying attention.  Clifford Carman, C-A-R-M-A-N, Dairy Programs
  

22   Agricultural Marketing Service USDA.
  

23       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

24   Agricultural Economist for the Upper Midwest Milk Marketing
  

25   Order Federal Order 30, on detail to USDA Dairy Programs.
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 1       MS. BECKER:  Good morning, Lauren Becker, I'm an Attorney
  

 2   in the Office of the General Counsel with USDA.
  

 3       MS. FRISIUS:  Good morning, this is Meredith Frisius, and
  

 4   today is my last day, so goodbye everybody.
  

 5       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

 6   B-E-S-H-O-R-E, Attorney for the Proponents of Proposal
  

 7   Number 1, California Dairies, Dairy Farmers of America, and
  

 8   Land O'Lakes.
  

 9       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

10   Megan is M-E-G-A-N, I'm an Attorney with the firm Hanson
  

11   Bridgett, H-A-N-S-O-N, B-R-I-D-G-E-T-T, in San Francisco, and
  

12   also Counsel for the Cooperatives proposing Proposal Number 1.
  

13       MR. SCHAD:  Good morning, I'm Dennis Schad, S-C-H-A-D, I
  

14   work for Land O'Lakes.
  

15       MR. JABLONSKI:  Gary Jablonski, G-A-R-Y, J-A-B-L-O-N-S-K-I,
  

16   Consultant with the Cooperatives of Proposal Number 1.
  

17       MR. ENGLISH:  Good morning, your Honor, Chip English,
  

18   E-N-G-L-I-S-H, I'm an Attorney with the law firm of Davis,
  

19   Wright, Tremaine, with my principal office in Washington, DC.
  

20   I'm here on behalf of the Dairy Institute of California,
  

21   Proponents of Proposal Number 2.  And, yes, in honor of
  

22   Veteran's Day, I am not wearing a tie, and I may not wear one
  

23   for the rest of the hearing.
  

24       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V -- as in
  

25   Veteran -- U-L-I-N.  Happy Veteran's Day and shout out to
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 1   Grandpa Clarence, my favorite vet -- here representing the
  

 2   Dairy Institute of California.
  

 3       MR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

 4   Economist with the Dairy Institute of California.
  

 5       MS. KALDOR:  Good morning, Rachel Kaldor, R-A-C-H-E-L,
  

 6   K-A-L-D-O-R, Executive Director Dairy Institute of California.
  

 7       MR. BLAUFUSS:  Good morning, Rob Blaufuss, B-L-A-U-F-U-S-S,
  

 8   with the Dean Foods Company.
  

 9       MS. TAYLOR:  Sue Taylor with Leprino Foods, and I am hoping
  

10   that this is my last day, not that I don't enjoy all of your
  

11   company.
  

12       MS. HANCOCK:  Nicole Hancock with Stoel Rives, representing
  

13   the California Producer Handlers Association and Ponderosa
  

14   Dairy.
  

15       MS. de la RIVA:  Good morning, Tiffanie de la Riva, that's
  

16   T-I-F-F-A-N-I-E, de, la, R-I-V-A with the firm Stoel Rives for
  

17   California Producer Handlers Association and Ponderosa Dairy.
  

18       MR. SHEHADEY:  Good morning, Scott Shehadey,
  

19   S-H-E-H-A-D-E-Y, with Producers Dairy Foods.
  

20       MR. SHEHADEY:  Richard Shehadey, R-I-C-H-A-R-D,
  

21   S-H-E-H-A-D-E-Y, and I am one of the owners of Bar 20 Dairy
  

22   Farms, an exempt quota holder, and Producers Dairy Foods in
  

23   Fresno.
  

24       MS. SHEHADEY:  I'm Sue Shehadey, S-H-E-H-A-D-E-Y, and with
  

25   Producers Dairy.
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 1       MR. SHEHADEY:  Good morning, Richie Shehadey,
  

 2   S-H-E-H-A-D-E-Y, Producers Dairy Foods.
  

 3       MR. LAI:  Good morning, Victor Lai, L-A-I, with Producers
  

 4   Dairy Foods.  Thank you.
  

 5       MS. REED:  Good morning, Kristine Reed with the law firm
  

 6   of, I guess it's the Miltner law firm, and we represent Select
  

 7   Milk Producers.
  

 8       MR. VANDENHEUVEL:  Rob Vandenheuvel,
  

 9   V-A-N-D-E-N-H-E-U-V-E-L, here with Milk Producers Council.
  

10       JUDGE CLIFTON:  Is there anyone else who has not yet come
  

11   to the podium that would be, that would like to be recognized?
  

12   Is there anyone else who has not yet come to the podium who
  

13   expects to testify today?  No one at this time.
  

14           I would like now to turn to announcements and other
  

15   preliminary matters, beginning with those from the U.S.
  

16   Department of Agriculture employees.
  

17       MS. MAY:  Laurel May with USDA.  Good morning and welcome
  

18   to today's session of the hearing.  We are glad all of you have
  

19   come to join us.  If anybody would like to ask questions of the
  

20   witnesses, they may do so by approaching the podium and being
  

21   recognized by the Judge.
  

22           We're broadcasting via a live audio feed which is
  

23   accessible at www.ams.usda.gov/live.
  

24           The court reporter is steadily working on transcripts
  

25   for us, and we're making every effort to get those posted as
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 1   soon as we can after the end of each weeks' hearings.  You can
  

 2   access those at our AMS Dairy website.
  

 3           We have copies of some of the past exhibits on the
  

 4   table in the back in the file boxes there, and they are filed
  

 5   by exhibit number, so if you need to find a specific one you
  

 6   can.
  

 7           Yesterday we ended with Mr. Shehadey on the stand, and
  

 8   I believe he will be returning first this morning to do
  

 9   cross-examination.  And then I believe it is, Mr. Blaufuss is
  

10   up.
  

11       JUDGE CLIFTON:  Thank you, Ms. May.  Other preliminary
  

12   matters or announcements?  Mr. Beshore?
  

13       MR. BESHORE:  Marvin Beshore.  First, I would like to thank
  

14   your Honor and all the USDA employees for accommodating this
  

15   hearing and working today on this federal holiday.  And I would
  

16   like to thank your superiors, the powers at be back at
  

17   Washington for accommodating that and facilitating that,
  

18   because this hearing's very important -- very important for the
  

19   dairy farmers here in California.
  

20           I have an objection that I would like to lodge at this
  

21   time, or I guess it is an objection.  The audio for this
  

22   hearing is a terrific benefit, it allows people who are not
  

23   here to be in the room, in essence, and hear what's going on.
  

24   And the comments that your Honor made in request for additional
  

25   testimony yesterday at the beginning of this hearing, were
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 1   heard, they were heard by dairy farmers in California, and the
  

 2   phones in the Cooperative offices were ringing yesterday
  

 3   because of that.
  

 4           The suggestion, and it really, it's an issue that is,
  

 5   you know, that is extremely important to dairy farmers, and if
  

 6   quota, as your Honor suggested, if we are to pursue a
  

 7   discussion that quota is to be in some way termed out, you
  

 8   know, in some way paid off or otherwise sunsetted in this
  

 9   regulatory process, we shouldn't have even been here, because
  

10   it's a non-starter for California dairy farmers.  It's a
  

11   non-starter.  The $1.2 billion of equity on their balance
  

12   sheets, which would evaporate as I discussed very early in this
  

13   hearing on Proposal 2, or which would be sunsetted presumably
  

14   if the non-proposal suggestion that was not even endorsed by
  

15   Dairy Institute, but was in Dr. Schiek's testimony and
  

16   apparently facilitated the whole thought process here, if that
  

17   idea of paying quota off with farmers' own money is pursued in
  

18   this hearing, we shouldn't even be here because it is a
  

19   completely non-starter.
  

20           And what I think we have lost in this process, and this
  

21   is really a fundamental, it's a basis for the legal point that
  

22   I mentioned yesterday, and I would like to emphasize here this
  

23   morning is, there's no reconciliation of quota and the
  

24   uniformity provisions of 608c(5)(B) of the Agricultural
  

25   Marketing Agreement Act.  They are not reconcilable.  We can be
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 1   here until Doom's Day, and you can not reconcile those things.
  

 2           That's why we have a Farm Bill to allow this hearing.
  

 3   We couldn't have this hearing with the quota system without a
  

 4   Farm Bill, because the Agricultural Marketing Act uniformity is
  

 5   fundamentally irreconcilable with quota, you can't do it.  We
  

 6   had a Farm Bill.  It is supercedes, amends, supercedes,
  

 7   whatever word you want to use, it allows this hearing.  That's
  

 8   why we're here.  The Farm Bill said you can divide up those
  

 9   proceeds in a way that recognizes the value of quota.  So
  

10   that's why we're here.  Those things are, to talk about
  

11   reconciling, to talk about reconciling the pre-existing AMAA
  

12   with the Farm Bill, is to go on a fool's errand.  It can't be
  

13   done.
  

14           Now, I understand the Dairy Institute's position.  They
  

15   don't want this hearing, they don't want an Order, and this
  

16   entire discussion is frankly a cynical attempt to put sand in
  

17   the gears of this process, to embed it with a poison pill so
  

18   that it is not able to come to any fruition for the dairy
  

19   farmers of California.
  

20           So with that objection to further testimony about
  

21   terming out, paying off, sunsetting quota in this, in this
  

22   proceeding, I will step down.
  

23       JUDGE CLIFTON:  Mr. Beshore, before you step down,
  

24   Mr. English, just a minute.  I certainly understand that you
  

25   object to any diminishment or termination of quota, and that's
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 1   an argument that, of course, you have made from the very
  

 2   beginning.  But what you have said today amazes me, because you
  

 3   have said, by saying that we shouldn't even be here, you have
  

 4   said, contrary to my understanding that we were in a
  

 5   promulgation hearing and everything needs to be considered,
  

 6   including the uniqueness of the situation we have already
  

 7   established here in California.  And to suggest that we should
  

 8   not even have evidence or examine alternatives that the
  

 9   Department will have a difficult time with no matter what,
  

10   really does surprise me.  So how do you respond to the fact
  

11   that this is a promulgation hearing and all ideas are welcome?
  

12       MR. BESHORE:  In this manner:  With respect to what I said,
  

13   the dairy farmers of California must vote -- must vote to
  

14   approve an Order.  We have made it clear long before this
  

15   Hearing Notice was issued, and at the hearing in whatever way
  

16   we can, that the value of quota and its preservation is a
  

17   sinequan omen of an Order here, and maybe I have been more
  

18   emphatic about it and more direct about it, but I mean, it's
  

19   just, you know, it's just a fact.  It's not -- it's not even,
  

20   you know, it's just a fact.  It will not -- an Order that
  

21   doesn't preserve the value on those dairy farmers' asset
  

22   balance sheets is just not going to be approved.  And yes, it
  

23   can be discussed, and certainly the manner of accommodating
  

24   quota and wrapping the Order around the California quota
  

25   system, the manner of how that works, and the details of
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 1   that's -- that's on the table.  We have discussed it, there are
  

 2   other ways to discuss it, and particular applications of it are
  

 3   certainly appropriate for discussion and part of the whole
  

 4   thing.  But, you know, eliminating it, I mean, I just have to
  

 5   be candid, eliminating it by sunsetting it through the Order,
  

 6   buying it out through the Order or whatever is, it's frankly a
  

 7   non-starter.  We have to -- and I don't -- that's not a secret
  

 8   to anybody here, I don't think, your Honor.  And that's what I
  

 9   was trying to make clear.
  

10       JUDGE CLIFTON:  Well, don't leave yet.  I just want to
  

11   think through the ultimate conclusion.  So -- so what you are
  

12   saying, I think, is that if the USDA finds that the Federal
  

13   Order system is not compatible with the existing California
  

14   quota system, you don't want a proposed California Order?
  

15       MR. BESHORE:  Well, an Order that would not recognize the
  

16   value and preserve the existing quota on California dairy
  

17   farmers' balance sheets, I would not be approved in a
  

18   referendum.
  

19       JUDGE CLIFTON:  Well, that's a different issue.
  

20       MR. BESHORE:  Well that's the point I was making, that it
  

21   wouldn't be approved.
  

22       JUDGE CLIFTON:  So -- so you are saying that even before we
  

23   get to a vote, we should assume that a vote is useless?
  

24       MR. BESHORE:  If it -- if it eliminates the quota system it
  

25   is.  It is a foregone conclusion, I don't say it is useless,
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 1   but the result is a foregone conclusion.  I mean, there is not
  

 2   a dairy farmer in California that's got thousands and thousands
  

 3   and thousands or millions of dollars on their balance sheet in
  

 4   quota that's going to approve a vote that eliminates it in two
  

 5   months.  Well, I mean, why would they?
  

 6       JUDGE CLIFTON:  Eliminates it in two months?  Are you
  

 7   thinking that's the only kind of proposal that would be
  

 8   considered here?
  

 9       MR. BESHORE:  Well, that's the only proposal that's been
  

10   put on the table.  The other --
  

11       JUDGE CLIFTON:  No, no, no, were you listening to
  

12   Dr. Schiek?
  

13       MR. BESHORE:  That was not a proposal.
  

14       JUDGE CLIFTON:  Oh, I see what you are saying.  You are
  

15   saying, you are saying that the USDA is confined to the exact
  

16   words of proposals and cannot consider alternative suggestions
  

17   as to how they might work all this out?
  

18       MR. BESHORE:  No, I wouldn't say that.  I certainly don't
  

19   have that -- don't come with that, with that understanding now.
  

20       JUDGE CLIFTON:  All right.  I, you know, I am hopeful that
  

21   everyone will understand about this kind of a process, that you
  

22   have your first choice and then, in an effort to reconcile
  

23   competing views, you consider whether you do have a second
  

24   choice.  In other words, I want this, but if not exactly that,
  

25   I could live with this.  The all-or-nothing before we even get
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 1   to briefing and before we even get to the Secretary's
  

 2   publication of something, to me it's just, it's unfortunate.
  

 3           All right.  Thank you.  Your objection is lodged.
  

 4   Mr. English?
  

 5       MR. ENGLISH:  Your Honor, I'll try to be relatively brief,
  

 6   but I think, you know, maybe on Days 34 and 35 we finally got
  

 7   to the heart of this entire proceeding.  And, you know, let me
  

 8   start with, we don't know how dairy farmers would vote.  To say
  

 9   in advance I think is unfortunate.  If farmers were to get some
  

10   kind of instrument that is worth at least as much as quota and
  

11   could be pledged and negotiated and transferred, which is even
  

12   better than quota, who is to say whether or not in those terms
  

13   they will be enthusiastic or not.
  

14           The problem here, the central problem here, is that
  

15   Mr. Beshore, even in this presentation, had to use words that
  

16   Congress didn't, twice.  He used the word "preserve"; Congress
  

17   didn't use the word "preserve".  Congress didn't use the word
  

18   "retain", "maintain", "authorize", "in no way diminish",
  

19   "continue", "have the right to exist".  That has been at the
  

20   heart of this.
  

21           Long before proposal was submitted, before I was
  

22   retained by anybody in this proceeding, I spoke at a Western
  

23   United meeting several years ago, and I presented this
  

24   conundrum.  I said, "Look, don't just go joyfully down this
  

25   road and think that this language means what you think it
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 1   means."
  

 2           I think it's wonderful the Internet is out there and I
  

 3   think it is wonderful the dairy farmers are listening, because
  

 4   maybe finally California dairy farmers are hearing something
  

 5   other than the mantra that "don't worry, you are going to get
  

 6   what you want."  This is a promulgation hearing.  And in a
  

 7   promulgation hearing, everything is open, and most importantly,
  

 8   we have to find out how this is going to work.
  

 9           We are not as inflexible as the co-ops.  We will try to
  

10   find alternatives, and we do think that it is not as simple as
  

11   saying, in non-negotiable terms, give us what we want or we're
  

12   going home.  And I think that is unfortunate.  I think the fact
  

13   of the matter is that Congress did not say what the co-ops want
  

14   it to say.  Now, ultimately, that's for the Secretary to
  

15   determine.  But we wouldn't have to have this mantra of
  

16   different words used all the time if Congress had spoken as
  

17   clearly as the co-ops say.
  

18           I am grateful for your request yesterday.  We will be
  

19   prepared to testify about it.  We will present alternatives and
  

20   we don't think that people should have a foregone conclusion.
  

21   If they do, then maybe we ought to have this discussion before
  

22   we had a hearing.  I know these hearings present the
  

23   interesting conundrum that people can't go to court and have a
  

24   declaratory judgment.
  

25           Let's face it, it is going to come down to what does
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 1   the statute mean?  Mr. Beshore and his clients and fellow
  

 2   counsel have their interpretation, we have our interpretation,
  

 3   the Secretary may have a different interpretation.  That's why
  

 4   we have a hearing.
  

 5       MS. HANCOCK:  Nicole Hancock.  Your Honor, I guess I'd just
  

 6   like to, I guess weigh in a little bit.  I have to admit, your
  

 7   comment yesterday did take me aback because I do think it's a
  

 8   different direction than where I understood this proceeding was
  

 9   going, and there might be value to it in exploring it, but I
  

10   have to admit that from my perspective and my client's
  

11   position, it's difficult at this stage of the case or this
  

12   stage of the proceeding to start fresh in that new direction,
  

13   or what could be a new direction.  You know, we have held the
  

14   position all along that exempt quota, just like quota, holds a
  

15   value.  But we have not staged this case in a way that we were
  

16   presenting evidence and witnesses and testimony in an effort to
  

17   try and cash out an asset value that is held.  And I do think
  

18   that all of the thought and analysis and presentation of
  

19   evidence and testimony, would be heavily influenced if it were
  

20   to take that direction.
  

21           And so when we are eight weeks in, looking at maybe a
  

22   week left hopefully, it is difficult to turn corners and go in
  

23   that way and be able to really have the ability to do the
  

24   homework necessary in order to place that value on there,
  

25   because it's not so simple as just calculating a straight
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 1   number.  And even I think the testimony that Mr. Hatamiya
  

 2   offered, he was using a valuation number, but I don't believe
  

 3   at all that that was intended to be a cash out value, and that
  

 4   if you can somehow get that value to farmers, that that somehow
  

 5   makes them whole.
  

 6           I think we have heard testimony throughout this
  

 7   entirety of the proceeding that quota and exempt quota is
  

 8   something bigger and much more tangible to these producers than
  

 9   what is represented or reflected in a purchase or a sale price.
  

10   And I think even Dr. Schiek reflected that in his testimony
  

11   when he said, it doesn't make sense to me, I don't know what's
  

12   going on that there's a carry over legacy even from the
  

13   producers who no longer hold quota, why they are so interested
  

14   in preserving it.  And I think it goes to the core and the
  

15   heart of what is in the producer's world and industry here in
  

16   California.  And I think that's what all along both the
  

17   proposals, and then even 3 and 4 with their design to
  

18   supplement those proposals, was all along designed with the
  

19   idea of preserving it.  And they have intended to preserve it
  

20   in different ways, one having a different effect or not.  But
  

21   none of them were in a, designed to have us present evidence to
  

22   cash it out.
  

23           So my point here is that I feel like I'm somewhat hem
  

24   stringed in order to address that, especially in the time
  

25   that's remaining.  I don't have the ability to put evidence
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 1   into the record or the time that it would take to really
  

 2   calculate and provide that value if that's what we were going
  

 3   to do.  So that's my concern with what I believe would be a
  

 4   little bit of an adjustment in direction.
  

 5           I do believe that there, you know, from my perspective,
  

 6   I don't know where the USDA will come out on this.  I think
  

 7   there's some other threshold issues of what is the standard
  

 8   that -- that we're really shooting for here?  Do we need to
  

 9   prove disorderly conduct or disorderly market conditions in
  

10   order to maintain an Order or in order to shift an Order from
  

11   the state system to the federal system?  We don't have an
  

12   answer for that that I know that's clear.  That certainly is
  

13   one of the threshold issues that we have to decide.  And then
  

14   once that's decided, have we met it?  And we're playing to all
  

15   of those issues throughout the course of these eight weeks and
  

16   in the remaining week, and that's a big challenge in and of
  

17   itself.  And I just don't feel tooled up to be able to change
  

18   directions without really be able to sit down with my grouping
  

19   of clients and evaluate whether this is something that they
  

20   could do, wanted to do, and if they did, how would we actually
  

21   go about facilitating it?
  

22       JUDGE CLIFTON:  I agree with what you have said,
  

23   Ms. Hancock.  I remember when you cross-examined Mr. Hatamiya,
  

24   he hadn't even really thought about the exempt quota.  And you
  

25   had him continually agree that if we're going to preserve
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 1   quota, or if quota has a value, so does exempt quota.  But he
  

 2   didn't have, he hadn't analyzed that in the same way he had the
  

 3   regular quota.  So you, at this stage, don't even have that
  

 4   foundation of that study for the exempt quota that we have for
  

 5   the regular quota.
  

 6           All I can suggest to you is that you may, after talking
  

 7   with your clients, need to decide whether you are going to move
  

 8   to reopen if we leave here next week.  To reopen for the
  

 9   purpose of that issue to receive that as soon as you can, as
  

10   soon as you can submit it, and how we would do that.
  

11           I understand that you may not have the ability to
  

12   quantify the value.  I think the value should be quantified.  I
  

13   think all it does is it allows the Secretary, no matter what
  

14   twists and turns have to be made with each piece of the
  

15   evidence, it allows the Secretary to have further information.
  

16   But I don't want your clients to be disadvantaged on providing
  

17   that.  And I agree with you that I didn't even begin to think
  

18   about that so much until testimony of this week really.  So
  

19   think about it.  We'll talk about it some more.
  

20       MS. HANCOCK:  Just one comment on that.  I do believe that
  

21   Mr. Hatamiya provided us an incredible amount of foundation for
  

22   our position, so I don't want to leave that hanging and assume
  

23   that I have adopted that position, because I think at the end
  

24   of the day if I needed it to preserve my position I would
  

25   absolutely assert it.  But I do believe it is a disadvantage to
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 1   our position that I'm concerned with, and that's the point I
  

 2   was trying to make, so thank you.
  

 3       JUDGE CLIFTON:  Yes, now, before you leave, so I think what
  

 4   I have learned so far, and see if I'm on the right track, quota
  

 5   is bought and sold freely, but exempt quota because of the
  

 6   family requirements, is transferrable in such a small arena
  

 7   that it's not bought and sold freely.  Am I right about that?
  

 8       MS. HANCOCK:  You are partially right.  So you can buy it
  

 9   and sell it within the family unit to preserve the exempt
  

10   treatment for quota, you can sell it outside of the family unit
  

11   and it's converted to regular quota and it's transferred as
  

12   regular quota at that point.  So there are two markets for
  

13   exempt quota instead of just the one.
  

14       JUDGE CLIFTON:  Okay.  All right.  And we'll hear more
  

15   about it.  I know the cross-examination of Mr. Shehadey is
  

16   going to be very interesting.  I'm going to learn more.  All
  

17   right.  Thank you so much.  Mr. English?
  

18       MR. ENGLISH:  Two things.  First, I have been advised the
  

19   audio may have been lost.
  

20       JUDGE CLIFTON:  When was it lost?
  

21       SOUND GUY:  For about 15, seconds.  The Internet kicked me
  

22   off.
  

23       JUDGE CLIFTON:  Okay.  The audio was lost for about 15
  

24   seconds.  Was it during Ms. Hancock's presentation?  It was
  

25   during Ms. Hancock's presentation.  All right.  To the extent
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 1   that the audio was lost, the transcript will have it.  It will
  

 2   mean if you listen to the audio feed that's on the Agribusiness
  

 3   Publications website, it will be lost there, too.  All right.
  

 4   Mr. English?
  

 5       MR. ENGLISH:  And I don't want to belabor the point here
  

 6   too much, but I do want to respond very briefly to Ms. Hancock.
  

 7   And I know that she wasn't here on the day that I gave my
  

 8   opening statement, but, boy, if this wasn't pre-staged in my
  

 9   opening statement, I don't know what was.  And so for someone
  

10   to say we were disadvantaged to not know that somehow other
  

11   issues could come up, I just -- I just beg to differ.
  

12           Now, I'm the last one to say I want to come back
  

13   December 7th.  And I don't know what the answer is right now.
  

14   I think let's get back to the hearing, let's get going, but I
  

15   just don't think that anybody can say they have been
  

16   disadvantaged.  Somebody may say, well, I don't want to hear
  

17   that because that's just outside my realm of where I want to
  

18   go, but -- but I think as our own, as Dr. Schiek's testimony
  

19   indicated, the reason the Dairy Institute's been struggling is
  

20   they have been trying to figure out how to move this, and they
  

21   are not as inflexible as everybody else.  And I just come back
  

22   to the fact that all I ever hear is the word "preserve", except
  

23   from Congress.
  

24       JUDGE CLIFTON:  Thank you.  Yeah, I -- the reason I agree
  

25   with Ms. Hancock is that I never thought about it until this
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 1   week, about, I guess when I really began to focus on the issue
  

 2   was when we looked at the legislative history that
  

 3   Mr. Gonsalves presented, and it was emphasized by Mr. Vlahos'
  

 4   cross-examination, which was brilliant, that the repeated
  

 5   attempts in California to retire quota or in some other way
  

 6   deal with it, had all failed.  And I began to realize through
  

 7   what testimony came in after that, that it may be that the
  

 8   Secretary will decide that, that in order to have a Federal
  

 9   Order it has to work toward what has failed thus far in the
  

10   California system.  I don't know.  I have no idea.
  

11           And as all of you know, it's my job to remain neutral.
  

12   And sometimes it may look like I'm favoring one proposal over
  

13   another.  I do not intend to do that and I apologize if I have
  

14   created that impression.  What I think my job is, is to try to
  

15   anticipate the hard, hard work that the United States
  

16   Department of Agriculture has ahead of it, and to try to make
  

17   sure that while we were here we gave them as much information
  

18   as we could.  Mr. Beshore?
  

19       MR. BESHORE:  I just want to make one quick point.  Before
  

20   we extend this hearing or take a whole lot more testimony about
  

21   this hypothetical that has been raised by the Dairy Institute
  

22   and by no other party, we should all be clear, there, the issue
  

23   here is dairy farmer's money, it is a dairy farmer issue, the
  

24   Dairy Institute has not a penny in it.
  

25       JUDGE CLIFTON:  Yes, I agree.  Yeah, every processor has
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 1   its producers.  They have to work together as a team or neither
  

 2   will survive.  Finding that magic balance where both can
  

 3   survive and thrive is an extremely difficult situation.
  

 4   Obviously, the market has to do the bulk of that.  All right.
  

 5   Well, that was certainly an exciting beginning.  Are there any
  

 6   other preliminary matters?
  

 7           Then, Mr. Shehadey, I have got the crowd warmed up for
  

 8   you.  Ms. Hancock, did you have anything else you wanted to ask
  

 9   on direct before Mr. Shehadey is available on
  

10   cross-examination?
  

11       MS. HANCOCK:  No, your Honor.
  

12       JUDGE CLIFTON:  All right.  Who would like to begin?
  

13   Mr. English?
  

14                        CROSS-EXAMINATION
  

15   BY MR. ENGLISH:
  

16      Q.  Chip English.  I tried to get Mr. Beshore to go first,
  

17   but he declined.
  

18           Good morning, Mr. Shehadey.
  

19      A.  Good morning.
  

20      Q.  And let me just say again, thank you for your
  

21   flexibility in your schedule for helping filling in a gap
  

22   yesterday afternoon so we can move the hearing along.  That is
  

23   much appreciated.
  

24           If you could first turn to your Exhibit 153, which is
  

25   the exhibits to your testimony, I had a couple of quick
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 1   questions on that, and then to go back to your testimony.  And
  

 2   I wanted to start with Exhibit E, which is near the end, and is
  

 3   your calculation, as I understood it, of your average value,
  

 4   the $1.14 was the average value of your exempt quota; is that
  

 5   correct?
  

 6      A.  Yes.
  

 7      Q.  Okay.  And I just have a technical question.  When you
  

 8   did this analysis, did you factor in the regional, the RQA's,
  

 9   Regional Quota Adjuster, did you calculate that in?
  

10      A.  No, I don't believe so.
  

11      Q.  Okay.  Does the RQA affect your location?
  

12      A.  We're in Fresno, yeah.  If it was regular quota, it
  

13   would.  But it doesn't affect our exempt quota.
  

14      Q.  Okay.  And how does it not affect your exempt quota?
  

15      A.  Because it's exempt from the pool so the RQA is not
  

16   applied to.
  

17      Q.  Okay.  And when you say exempt from the pool, what you
  

18   mean is that Producers Dairy, it is the entity that accounts to
  

19   the pool, correct?
  

20      A.  As a processor, yes.
  

21      Q.  Okay.  It's not Bar 20 Dairy that accounts to the pool,
  

22   correct?
  

23      A.  What do you mean by accounts to the pool?
  

24      Q.  Well, somebody files a report every month for the pool,
  

25   with the pool, correct?
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 1      A.  Yes, the 800 report in California.
  

 2      Q.  800 report.  And that's filed by Producers Dairy,
  

 3   correct?
  

 4      A.  By the processor, right.
  

 5      Q.  Correct?
  

 6      A.  Yes.
  

 7      Q.  So Bar 20 Dairy does not, in any way, file that report,
  

 8   correct?
  

 9      A.  That's correct.
  

10      Q.  Okay.  Now, going back to Exhibit 153, and now I'm
  

11   looking at Exhibit C, and I certainly am not looking for the
  

12   confidential information, I just want to understand this a
  

13   little better.  It also, by the way, has a label CPHA 0003 at
  

14   the bottom, just so we're identifying the right document.  Is
  

15   that the page you are on now?
  

16      A.  Yes.
  

17      Q.  Okay.  And you have indicated a footnote 2, quota
  

18   purchased after March 1, 1995, lost exemption, January 1, 1996,
  

19   held as regular quota.  So you have some regular quota that was
  

20   exempt quota, but lost its exempt status, correct?
  

21      A.  Yeah, it never qualified for exempt because when they
  

22   made the law retroactive to March '95, that piece of quota fell
  

23   out of this list.
  

24      Q.  Okay.  Now --
  

25      A.  Became regular quota.
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 1      Q.  What's not shown here, and again, I'm not looking for
  

 2   details, but does Bar 20 Dairy also own additional regular
  

 3   quota other than the regular quota that was as identified in
  

 4   footnote 2?
  

 5      A.  No, I don't believe so.
  

 6      Q.  Okay.  Now, as I read your testimony, looking at the
  

 7   Federal Orders and your own discussion that you brought up
  

 8   about producer-handlers in the Federal Orders that ended up
  

 9   being regulated when the 3 million pound cap came in, if you
  

10   are following me so far.  That's -- I'm --
  

11      A.  I believe so, yes.
  

12      Q.  That you recognize, you have testified, that those
  

13   entities did act in a way that was disorderly, correct?  For
  

14   the market?
  

15      A.  I don't know who those entities are, but I believe what
  

16   caused the hearings in 2009 was from a disorderly condition
  

17   around the country, different parts of the country.
  

18      Q.  So you do not disagree with the result the Secretary
  

19   came in in those proceedings, right?
  

20      A.  I don't know I haven't read the result, but they put a
  

21   3 million dollar cap in.
  

22      Q.  A pound?
  

23      A.  3 million pounds, yeah.  So there must have had a
  

24   reason for it.
  

25      Q.  Okay.  So you have already discussed a little bit with
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 1   your attorney, and what is the purpose, if you know, of the 95
  

 2   percent common ownership requirement between Producers Dairy
  

 3   for instance, and Bar 20, but anybody else wants to be, who is
  

 4   a PD?  What is the purpose of that provision, if you know?
  

 5      A.  I don't know.
  

 6      Q.  Okay.  So when the plant operation is profitable, does
  

 7   it pay out money to the family?
  

 8      A.  The plant operation?  No, it's a corporation, so it
  

 9   earns its own money and keeps it.
  

10      Q.  Okay.  It doesn't ever -- does it pay dividends?
  

11      A.  When we pay taxes we pay dividends.
  

12      Q.  Well, do you receive, I mean, when you, that statement
  

13   confused me a little bit and I used to be a tax lawyer, so do
  

14   you actually receive money out of the, is the family actually
  

15   receive cash out of the corporation?
  

16      A.  The people that work for the corporation have a salary.
  

17      Q.  Right.
  

18      A.  The people that do not, and the people that work there
  

19   that have ownership would receive a dividend when and if we pay
  

20   it.
  

21      Q.  And have you paid dividends in the last ten years?
  

22      A.  Yes.
  

23      Q.  Okay.  Does the plant pay bonuses to employees?
  

24      A.  Yeah, if they earn it.
  

25      Q.  Are some of those bonuses paid to employees who are
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 1   also owners?
  

 2      A.  Could be.
  

 3      Q.  Okay.  When the farm is profitable, does it pay out
  

 4   money to the family?
  

 5      A.  No.
  

 6      Q.  It never has?
  

 7      A.  No.
  

 8      Q.  Are family members employed on the farm?
  

 9      A.  Some.
  

10      Q.  Do they receive a salary?
  

11      A.  Yes, if they are employed there.
  

12      Q.  Do some of the family members who are owners, who are
  

13   employed on the farm receive bonuses from the farm?
  

14      A.  Yes.
  

15      Q.  Okay.  So I want to go over a couple terms.  So
  

16   yesterday I think you gave an example, and if I get the example
  

17   wrong, let's correct it.  But I thought you had the example,
  

18   and I emphasize that I don't, certainly do not want this to be
  

19   representative of your operation, but I think I heard the
  

20   example discussed about a hundred pounds with 20 pounds of
  

21   quota, and the remaining being -- 20 pounds of exempt quota and
  

22   the remaining just being non-quota, correct?  Was that what I
  

23   heard?
  

24      A.  I'm trying to remember why I gave that example, but if
  

25   you can refresh my memory.
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 1      Q.  Well, let's assume -- let's assume a plant with a
  

 2   hundred pounds or a hundred hundredweight, whichever you wish
  

 3   to go with, and it has 20 exempt pounds, so it has a hundred
  

 4   pounds and 20 exempt pounds.
  

 5      A.  Well, it wouldn't be the plant, it would be the farm.
  

 6      Q.  Okay.  So the plant has a hundred pounds, it processes
  

 7   a hundred pounds, and 20 of those are farm exempt pounds.  All
  

 8   right.  Does that help?
  

 9      A.  Okay.  Continue.
  

10      Q.  All right.  And it otherwise receives 80 pounds.
  

11      A.  From other sources that were --
  

12      Q.  From other sources or even from its own farm that it is
  

13   more --
  

14      A.  It is not exempt.
  

15      Q.  -- it is not exempt.
  

16      A.  Okay.  Continue.
  

17      Q.  Okay.  So, and now, I think you said that assume that
  

18   plant, and you may have actually said it is your plant, but
  

19   again, I'm not looking for that, but assume that plant is 95
  

20   percent Class 1.
  

21      A.  Yes.
  

22      Q.  Okay.  So would you agree with me that in that case,
  

23   you take, for calculating the pool accounting report, the form
  

24   800 that you need to file, that you subtract those 20 pounds of
  

25   exempt quota off of the 95 pounds of Class 1 in order to
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 1   account to the pool.
  

 2      A.  Yes, that's correct.
  

 3      Q.  And then the remaining 80 pounds are 75 pounds Class 1
  

 4   and 5 pounds whatever else you have within the plant, correct?
  

 5      A.  That sounds correct, yeah.
  

 6      Q.  Okay.  You used for your Exhibit D, as one of the
  

 7   bases, Exhibit 61(a)(c), correct?
  

 8      A.  Yes.
  

 9      Q.  Okay.  Do you have that in front of you?
  

10      A.  Yes, I do.
  

11      Q.  Great.  So would you agree that, with our conversation
  

12   we have just been talking about, that if we look at the, the
  

13   lines, the first two lines, and this is now an aggregate,
  

14   correct?  So this is certainly not your operation, because this
  

15   is all the exempt producer-distributors, correct?
  

16      A.  Yes.
  

17      Q.  Okay.  So you agree that in order to calculate the
  

18   total Class 1 pounds at the four producer-distributors, you
  

19   would add those first two lines, correct?
  

20      A.  Yes.
  

21      Q.  Okay.  And going back to the discussion we just had, if
  

22   all the producer-distributors filed just one report, just to
  

23   simplify things, the first thing they would do on the form 800
  

24   is subtract those 20,989,392 thousand pounds, correct?  From
  

25   their Class 1 pounds, correct?
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 1      A.  It's been so many years since I did the 800 report, I'm
  

 2   not sure of the priorities as to which step goes first.
  

 3      Q.  It would happen near the front, near the beginning,
  

 4   right?
  

 5      A.  Yeah, we report all the sales, so it would be those two
  

 6   together, and then we credit the exemption.
  

 7      Q.  Right.  You just credit the exemption out?
  

 8      A.  I believe so.  I'm trying to remember how the report
  

 9   works, there's a lot of lines on the report, because you have
  

10   fat and solids and fluid and --
  

11      Q.  Okay.
  

12       MS. HANCOCK:  We will have -- this is Nicole Hancock -- we
  

13   will have a witness that will bring his costing director who
  

14   will be able to walk through the calculations with you.
  

15       JUDGE CLIFTON:  Who is that?
  

16       MS. HANCOCK:  Dennis Lund.
  

17       JUDGE CLIFTON:  All right.  L-U-N-D?
  

18       MS. HANCOCK:  Yes, your Honor.
  

19       JUDGE CLIFTON:  Good.  Thank you.
  

20   BY MR. ENGLISH:
  

21      Q.  SO just to be clear from our discussion earlier, it is
  

22   handlers like Producers Dairy who are regulated by the
  

23   California State Order, correct?
  

24      A.  What do you mean by regulated?
  

25      Q.  They are the ones who have to file the form 800 report
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 1   and have to account to the pool, correct?
  

 2      A.  They file the 800 report, yes.
  

 3      Q.  Well, when I say regulated, you in your own testimony,
  

 4   used the phrase fully regulated, did you not?
  

 5      A.  You are talking about the milk receipts and reporting?
  

 6   We are audited by the state, so I guess we're regulated and
  

 7   audited.
  

 8      Q.  All right.  So, I mean, that's why I used the term
  

 9   because you used the term on page 3 of your testimony.  Okay?
  

10      A.  Okay.  But we're regulated in many ways, so I just want
  

11   to clarify what you were trying to ask.
  

12      Q.  You are regulated by -- I used the phrase California
  

13   State Order, I didn't mean regulated by environmental
  

14   regulators or anything else, I used the phrase California State
  

15   Order, okay?
  

16      A.  Okay.
  

17      Q.  All right.
  

18       JUDGE CLIFTON:  Just so I'm clear on what you mean,
  

19   Mr. Shehadey, when you respond to him in these questions, you
  

20   have in your mind Producers Dairy.  Producers Dairy is the one
  

21   that has to file the report; Producers Dairy is the one that
  

22   gets audited.  Am I correct?
  

23       MR. SHEHADEY:  Yes, thank you.
  

24       MR. ENGLISH:  And thank you, your Honor.
  

25   BY MR. ENGLISH:
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 1      Q.  Similarly, dairy farmers, and I'm going to use the word
  

 2   dairy farmers, I usually use the word producers, but that's
  

 3   going to confuse the heck out of everything right this second.
  

 4   So dairy farmers are not regulated by the California State
  

 5   Order, correct?
  

 6      A.  Well, they are not audited, although the pooling
  

 7   auditors that audit the processor are there to protect the,
  

 8   I'll use the word dairy farmers.
  

 9      Q.  They are to protect them, but not regulate them,
  

10   correct?
  

11      A.  Probably.  Yeah.  Probably not under your definition of
  

12   regulate there.
  

13      Q.  Okay.  So -- so, for instance, looking at the Food and
  

14   Agricultural Code, and specifically the discussion of exempt
  

15   quota, the language I see is that any producer-handler who
  

16   qualifies under this section and elects to operate outside the
  

17   pool, the entity that elects to operate outside the pool to the
  

18   extent permissible in the language that follows, is Producers
  

19   Dairy, Correct?
  

20       MS. HANCOCK:  Your Honor?
  

21       MR. SHEHADEY:  I'm not sure what you are reading.
  

22       MS. HANCOCK:  One second.  One second.  I'll object to the
  

23   extent that he's being asked about some statutory provisions
  

24   that the witness doesn't have in front of him.  And also to the
  

25   extent, I guess, Mr. English has been objecting about asking

7036



TRANSCRIPT OF PROCEEDINGS-VOL. XXXV

 1   people for legal conclusions.  I think he, at a minimum, he has
  

 2   to establish this witness' knowledge about the specific
  

 3   provisions, give him a chance to look at it, and then respond
  

 4   accordingly so he's not just asking him things in isolation
  

 5   without putting it into full context.
  

 6       JUDGE CLIFTON:  The objection is noted.  I -- I need a
  

 7   break.  I know it's not even 10:00.  I -- let me say this, it
  

 8   is important what Mr. English is doing.  It is important for us
  

 9   to understand how this quota exempt, this exempt quota, is in
  

10   play both with respect to the pool and with no respect to the
  

11   pool.  It's particularly complicated since it all goes through
  

12   a handler.  So I want Mr. English to continue to ask
  

13   Mr. Shehadey about these things, but the objection is noted.
  

14   Mr. Shehadey may not have at his beckon call the vocabulary
  

15   with which to respond to Mr. English.  So, you know, if when
  

16   Mr. Shehadey contemplates the question, if he does not feel
  

17   qualified to respond to that and would prefer to defer to
  

18   someone who has hands on experience lately with that part of
  

19   the operation, that's fine with me.  Ms. Hancock?
  

20       MS. HANCOCK:  And just to be clear, I'm in no way saying
  

21   that Mr. Shehadey is not capable of answering how this works.
  

22   I mean, he's been in this business and was the Controller when
  

23   this Pooling Act was implemented, so I believe that he can
  

24   answer these questions.
  

25           I just don't want him asked about statutory language
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 1   that he doesn't have the ability to look at in front of him,
  

 2   and put it into context.  I just want him to be given the most
  

 3   full and fair opportunity to understand what he's answering.
  

 4       JUDGE CLIFTON:  Okay.  I think what we need here is not so
  

 5   much him looking at the statute, I think we need him to think
  

 6   about how it works.  So let us all take a break.
  

 7           It's now 10:00.  Please be back and ready to go at
  

 8   10:15.  10:15.
  

 9       (Whereupon, a break was taken.)
  

10       JUDGE CLIFTON:  We're back on record at 10:16.
  

11   Mr. English, I'm sorry that I interrupted you.  I hope you can
  

12   pick up where you left off.
  

13       MR. ENGLISH:  I believe I can.  I just wanted to have one
  

14   quick response which is that this witness in his testimony went
  

15   through some detail about how he viewed the exemption to work,
  

16   and so I was just trying to follow up on that.
  

17   BY MR. ENGLISH:
  

18      Q.  So first, do you understand that while it might be
  

19   economically foolish, you would have the right, effectively, to
  

20   not elect to treat the farms' exempt quota as exempt and
  

21   effectively treat all your milk as being pooled regardless?
  

22       JUDGE CLIFTON:  Now, let's not use the word your, let's
  

23   talk about Bar 20 or let's talk about Producers Dairy.
  

24       MR. ENGLISH:  I would like to do that, your Honor, and I
  

25   guess one thing is, do you understand that CDFA treats a
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 1   producer-distributor as one entity?
  

 2       MR. SHEHADEY:  No, they don't.
  

 3   BY MR. ENGLISH:
  

 4      Q.  Do you understand that the term producer-distributor
  

 5   used in the singular, is intended to refer both to a producer
  

 6   side and the processing side of your operation?
  

 7      A.  But they are two separate entities.
  

 8      Q.  With 95 percent common ownership rule, correct?
  

 9      A.  Family, common family ownership.
  

10      Q.  Yes.
  

11      A.  Yes.
  

12      Q.  And do you understand --
  

13       MS. HANCOCK:  If he could finish.
  

14       MR. ENGLISH:  Yes, sure, go ahead.
  

15       MR. SHEHADEY:  But they are separate entities and they are
  

16   different family members between our two entities.
  

17   BY MR. ENGLISH:
  

18      Q.  Do you understand that for Pooling Plan purposes,
  

19   regardless of whether legally they are two separate entities,
  

20   CDFA treats them as if they are one entity?
  

21      A.  I don't know.  I can't answer that.
  

22      Q.  Fine.  You do agree that the entity that must account
  

23   to the pool for the form 800 is Producers Dairy, correct?
  

24      A.  They, they fill out the 800 report and send it in to
  

25   CDFA as required.
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 1      Q.  Okay.  And that is the entity that is permitted to
  

 2   deduct from its Class 1 pounds, any exempt pounds for milk
  

 3   received from Bar 20 Dairy, correct?
  

 4      A.  That would be part of the reporting process, but the
  

 5   exemption is owned by Bar 20.  So in effect, they would be
  

 6   required to do that because Bar 20 Dairy owns the exempt quota
  

 7   as if any other dairy that had quota would be reported to the
  

 8   CDFA on the 800 report accordingly.
  

 9      Q.  Nonetheless, as a result of exempt quota, in your view
  

10   owned by Bar 20 Dairy, the form 800 report filed by Producers
  

11   Dairy will deduct those exempt pounds from Producer Dairy's
  

12   Class 1 pounds in before calculating what is due to the pool,
  

13   correct?
  

14      A.  Yes, that's the process.
  

15      Q.  Thank you.
  

16      A.  We also report quota for other shippers that we would
  

17   have.
  

18      Q.  And so now we're talking about, effectively, that
  

19   again, not wanting to use a specific example, but assuming 80
  

20   pounds that's other shippers, at 95 percent, that that is what
  

21   you have to report to the pool, and part of that; is that
  

22   correct?  Let me start with that before I do the next part.
  

23      A.  It would be, if you took used the hundred pound
  

24   example, you would take the 20 pounds out that would be exempt,
  

25   and then you would deal with the other 80 pounds as pool,
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 1   normal pool reporting.
  

 2      Q.  Okay.
  

 3      A.  Which could be quota and overbase.
  

 4      Q.  Correct.  So for normal pool reporting, you now figure
  

 5   out the plant blend on your 80 percent, correct?
  

 6      A.  No.
  

 7      Q.  Okay.  All right.  Let's back up.  So we're now talking
  

 8   about the 80 pounds, and you said that, well, the example we're
  

 9   using is a 95 percent Class 1, so of the 80 pounds, we agree
  

10   that 75 pounds is Class 1, correct?
  

11      A.  Based on your example, yes.
  

12      Q.  Based on the example.  And let's just assume for
  

13   simplicity purposes that the five pounds is 4(a), okay?
  

14      A.  Well, it could be Class 2 and 3, also.  In our plant,
  

15   more likely 2 and 3 like eggnog or buttermilk.
  

16      Q.  I'll be happy to go with 2/3.
  

17      A.  Okay.
  

18      Q.  You would multiply the 75 pounds of pooled Class 1 by
  

19   the Class 1 price, correct?
  

20      A.  Okay.  Yeah, Class 1 price as established by the state.
  

21      Q.  Yes.
  

22      A.  We would pay the 75 pounds at Class 1, and then
  

23   whatever the other five was, 2 or 3, we would be obligated,
  

24   they caught it a pool obligation, so it is an obligation for
  

25   that amount into the pool.
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 1      Q.  Right.  So you calculate on your 75 pounds, and you
  

 2   calculate on your 5 pounds, and that creates a total amount
  

 3   due, correct?
  

 4      A.  To the pool.
  

 5      Q.  To the pool.
  

 6      A.  Yes, that's correct.
  

 7      Q.  And you would then pay your producers, if they are
  

 8   quota producers, you would pay them the quota price on their
  

 9   milk for the month, correct?
  

10      A.  Yeah, that we probably have, we have probably paid them
  

11   an advance, and trying to think of the timing of this.  We pay
  

12   them in advance and then there's a settlement later in the
  

13   month where you pay them based on their quota, you know, base
  

14   and overbase.
  

15      Q.  Sure.  So but simplifying and leaving the timing out
  

16   for a moment, at the end of the day, you are going to pay your
  

17   quota holders on those 80 pounds of milk, the quota price,
  

18   correct?
  

19      A.  Yes, although two-thirds of our milk comes from CDI, so
  

20   we really owe that to them.
  

21      Q.  And do they tell you how much that milk is quota milk
  

22   or overbase?
  

23      A.  You know, I'm not sure.  I haven't seen the reporting,
  

24   but it would come through the pool and we would follow whatever
  

25   the pool requirements are.
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 1      Q.  So to simplify it a little bit, you pay your producers
  

 2   what is required by the order for quota and overbase, correct?
  

 3   At some point?
  

 4      A.  Yeah.  And also our own farms, because Bar 20 has about
  

 5   a third of their milk is exempt, so that means two-thirds of it
  

 6   goes through the pool as overbase.  And they produce about a
  

 7   third of the milk that we sell, so that means a sixth of the
  

 8   milk that we sell would be exempt, and of the milk we produce,
  

 9   two-thirds of it is overbase and the other two-thirds we buy
  

10   from CDI.
  

11      Q.  Thank you.  I think I can try to make that work.  I'm
  

12   just trying to simplify it.  What I'm trying to get at is, at
  

13   the end of the day you have paid producers, whether, I'm sorry,
  

14   dairy farmers?
  

15      A.  Yes.
  

16      Q.  I'm sorry, you are in a unique situation here so this
  

17   will be easier for the next witness, but you pay dairy farmers,
  

18   whether it's Bar 20 or CDI, and leaving aside the exempt for a
  

19   moment, exempt quota, you pay them a price as determined by the
  

20   CSO based on overbase and quota which leaves something left
  

21   over to pay the pool, correct?
  

22      A.  Usually because we're 95 percent Class 1, so our
  

23   prices, we usually have a pool obligation, yes.
  

24      Q.  Okay.
  

25      A.  Beyond what we pay out to our own farm through the pool
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 1   and to CDI.
  

 2      Q.  And that's what I was trying to get to, you have a pool
  

 3   obligation.  And I realize in some extraordinary month you
  

 4   might not have a pool obligation.
  

 5      A.  Yeah, it fluctuates from month to month.
  

 6      Q.  Okay.  So trying to get to two bottom lines here, the
  

 7   first part of my examination.  The first is, to the extent you
  

 8   pay money into the pool, after doing all these calculations, it
  

 9   is only on those 80 pounds and not on those 20 exempt pounds we
  

10   have been using in our example, correct?
  

11      A.  Well, the 20 pounds we took out is not part of our pool
  

12   obligation, so we wouldn't pay into the pool on that.
  

13      Q.  That's what I was saying.
  

14      A.  Because that's the word exempt, it is taken out before
  

15   the pool calculation is done.
  

16      Q.  Precisely.  And that was what I was trying to get at
  

17   sir, and so thank you for that.  And part of that was, I think
  

18   at the end of your examination, before, at least at the end of
  

19   your statement, before Ms. Hancock asked you a question, Judge
  

20   Clifton yesterday had sort of a question of, you know, why is
  

21   the word exempt used.  And the answer is because there really
  

22   is these 20 exempt pounds that you don't account to the pool
  

23   for, correct?
  

24      A.  Well, we, you used the word account.  It is reported
  

25   all the way through, the deduction is shown, it's taken from
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 1   our sales, our sales are reported or usage they call it.
  

 2      Q.  Okay.
  

 3      A.  So yes, it's accounted for all the way through.
  

 4      Q.  All right.  It is accounted for, but in the end it is
  

 5   washed out and you don't calculate a pool obligation based upon
  

 6   it, correct?
  

 7      A.  Not to the pool, but we have an obligation to our dairy
  

 8   farm, Bar 20.
  

 9      Q.  I'm going to get to that in a moment, but I'm talking
  

10   about the pool, all right?  You do not have an obligation to
  

11   the pool on those 20 pounds and that's why it is called exempt,
  

12   correct?
  

13      A.  That's correct, yes.
  

14      Q.  Thank you.  Now --
  

15       JUDGE CLIFTON:  Could I just interrupt?
  

16       MR. ENGLISH:  Of course.
  

17       JUDGE CLIFTON:  So with regard to Bar 20's exempt quota,
  

18   there is no obligation to the pool, and I believe you told me
  

19   there is no benefit from the pool.
  

20       MR. SHEHADEY:  That's correct.
  

21       JUDGE CLIFTON:  So you don't get the transportation credits
  

22   for that milk, you never get a draw from the pool for that
  

23   milk, it's as if the pool doesn't exist for that exempt quota;
  

24   is that correct?
  

25       MR. SHEHADEY:  That's correct.
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 1       JUDGE CLIFTON:  You have to report but there are no, no
  

 2   money goes either into the pool or comes out of the pool for
  

 3   that exempt quota?
  

 4       MR. SHEHADEY:  Well, we do have to pay all of the fees on
  

 5   that exempt milk.  On our reporting statement, we have the,
  

 6   that we pay to the, our Bar 20 Dairy farms every month, we have
  

 7   all of the income is on there.  The exempt milk, the Class 1,
  

 8   fat, solids, fluid, because they are all three factors in
  

 9   California on the pricing on Class 1, and then we have overbase
  

10   milk which is reported or paid based on the pool prices.  And
  

11   we even have a regional quota adjuster in there that lowers the
  

12   quota price.  And the farm has a settlement every month.  And
  

13   we also have all the deductions for the administrative fees,
  

14   for administering the pool, the Dairy Council fees, so holds at
  

15   various fees and hauling costs.  It is a normal dairy farmer
  

16   settlement, only for the exempt milk we pay Class 1 instead of
  

17   the pool prices.  And at the end we have the amount that we pay
  

18   the farm, a settlement sheet just like any other farmer would
  

19   have, producer.
  

20       JUDGE CLIFTON:  So are there, are there administrative fees
  

21   based on Bar 20's exempt quota paid to CDFA?
  

22       MR. SHEHADEY:  Yes.  It is on the total pounds that we
  

23   produce, total hundredweight.
  

24       JUDGE CLIFTON:  And Dairy Council fees on behalf of Bar
  

25   20's exempt quota have to be paid.
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 1       MR. SHEHADEY:  Yes, they are.  They are reported every
  

 2   month on the settlement sheet.
  

 3       JUDGE CLIFTON:  Okay.  Thank you, Mr. English.
  

 4       MR. SHEHADEY:  So that's why I was having a hard time
  

 5   saying it is totally outside of everything, because it's not.
  

 6   It's recognized, and they charge fees on it.  Of course, the
  

 7   hauling cost would haul that exempt milk along with the others
  

 8   so they pay for that, so there's other things that do tie it
  

 9   into the settlement.
  

10   BY MR. ENGLISH:
  

11      Q.  Nonetheless, leaving aside the fees for the actual cost
  

12   of the milk, that cost of the milk is not ultimately, for the
  

13   exempt quota, is not ultimately paid into or paid out of the
  

14   pool, correct?
  

15      A.  No, it's not paid through the pool, it's paid directly
  

16   to Bar 20.
  

17      Q.  All right.
  

18      A.  As we have for 60 years.
  

19      Q.  Now, nonetheless, regardless of what you choose to pay
  

20   Bar 20, CDFA does not audit that amount on exempt quota, that
  

21   is, the transaction between Producers and Bar 20, correct?
  

22      A.  They audit the pounds to make sure we're accounting for
  

23   everything that we have sold, because it's a -- you have an
  

24   obligation, and then you have your payments to your farmers, or
  

25   to CDFA, or whatever, CDI, excuse me.
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 1      Q.  They audit the pounds but they don't audit the price
  

 2   you pay, correct?
  

 3      A.  I don't believe so, no.
  

 4      Q.  So it would be fair to say that whether, you know, you
  

 5   may have done it for 60 years, but, in essence, what the
  

 6   transaction is between Producers Dairy and Bar 20 as to the
  

 7   exempt quota is a private determination between those two
  

 8   entities that CDFA does not interfere with?
  

 9      A.  Well, we have done it for 60 years.  We've paid Class 1
  

10   before the pool was in, and we pay Class 1 after the pool was
  

11   in, and we haven't changed.
  

12      Q.  I understand what it is you do, what I'm asking you to
  

13   do is to confirm, since you believe, and I agree with you, that
  

14   CDFA does not audit beyond the pounds, but they don't audit the
  

15   dollars, that that is strictly a voluntary as to CDFA, it is a
  

16   voluntary transaction as to the dollars.
  

17      A.  I never thought about it that way, but I guess so.
  

18   We're consistent.  We do the same thing we have done for 60
  

19   years.
  

20       JUDGE CLIFTON:  Well, let me follow up on Mr. English's
  

21   question and ask it a different way.  When you say you're
  

22   paying Class 1, you mean you are paying the regulated minimum
  

23   price in California for Class 1 milk.
  

24       MR. SHEHADEY:  Yes, as published each month by the State of
  

25   California.

7048



TRANSCRIPT OF PROCEEDINGS-VOL. XXXV

 1       JUDGE CLIFTON:  Would you feel that you would have the
  

 2   right in California to pay less than the Class 1 regulated
  

 3   price for that milk that you get from Bar 20 on the, on its
  

 4   exempt quota?
  

 5       MR. SHEHADEY:  We know the people, the family members that
  

 6   are involved in Bar 20 would rather have us pay more than the
  

 7   Class 1 price, so that's probably, I don't want to open that
  

 8   argument up.  After 60 years of working together with the other
  

 9   people in our family on the farming side, we just have a policy
  

10   that we do that.  And we have been consistent for 60 years, so
  

11   we follow whatever the published price is, but we never thought
  

12   about deviating from that.
  

13       JUDGE CLIFTON:  Sorry to keep interrupting you,
  

14   Mr. English.  I find this whole exempt quota thing fascinating
  

15   because it's so different from quota in my mind.
  

16       MR. ENGLISH:  Thank you, your Honor, and thank you,
  

17   Mr. Shehadey.
  

18   BY MR. ENGLISH:
  

19      Q.  So, but in addition, whether, so you choose to pay the
  

20   Class 1 price from Producers to Bar 20, and you have done so
  

21   for 60 years, but you also agree that you are not, on those 20
  

22   pounds of milk, unlike the 80 pounds of milk, paying into the
  

23   pool or some unusual months getting out of the pool, correct?
  

24      A.  On the 20 pounds?
  

25      Q.  Correct?
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 1      A.  Correct, it is outside the pool.
  

 2      Q.  Okay.  And that is different from the treatment for
  

 3   your competitors who are not producer-distributors, correct?
  

 4      A.  I don't know what they do.
  

 5      Q.  Well, they, don't they, aren't they regulated on all of
  

 6   their milk?
  

 7      A.  I guess so.  I don't own -- I don't own those
  

 8   companies, but we pay the same prices they pay, we pay Class 1
  

 9   for a Class 1 usage.
  

10      Q.  But you are paying it, at least on a portion, directly
  

11   to your farmers, and not having to share it with the rest of
  

12   the pool on those 20 pounds, correct?
  

13      A.  Well, yeah, but the farmer shipped us the milk, we sold
  

14   it as Class 1 and we paid Class 1 for it, so in effect it went
  

15   to a farmer, went to our farm, we produced the milk.
  

16      Q.  Well, but to the extent your competitors have to pay
  

17   hundred pounds of their milk, they have less money left over to
  

18   say.  Pay for premiums, correct?
  

19      A.  I don't know what you mean premiums.
  

20      Q.  Does that mean you don't pay premiums on your milk?
  

21      A.  Not to our farm.
  

22      Q.  Okay.  So if a competitor of yours pays a premium
  

23   because it doesn't have its own farm milk over and above paying
  

24   the Class 1 price either directly to its farmers or to the
  

25   pool, they are paying more for their milk than you are for that
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 1   own farm milk, correct?
  

 2      A.  I don't know.  We pay premiums on the milk we buy from
  

 3   the outside.  So --
  

 4      Q.  Okay.
  

 5      A.  We do pay premiums, yes.
  

 6      Q.  So you pay premiums on the milk you buy from outside
  

 7   but you don't pay premiums on 20 percent, assuming it's 20
  

 8   percent, of the exempt quota, correct?
  

 9      A.  Yeah, but we have other costs.  We have a, like a field
  

10   man cost, we have other costs similar to the other cooperatives
  

11   that charge premiums.  There's a series of reasons that they
  

12   have premiums more than grade, and it's covered by things that
  

13   they have to, expenses they have to handle the milk.  And
  

14   there's a legitimate cost for that.  So we have some of those
  

15   same kind of costs with our own dairy farm, so to say there's
  

16   no cost to it because we are not paying somebody else for a
  

17   premium wouldn't be right or accurate.
  

18      Q.  Now, you have testified on page 2 of your testimony,
  

19   and you have already mentioned a few times I think here today,
  

20   this is the second paragraph, "We have a great deal of urban
  

21   market customers in deficit areas and we have to absorb the
  

22   cost of shipping to those markets."  Correct?
  

23      A.  Where was that?
  

24      Q.  I'm on the second paragraph of your testimony.
  

25      A.  Okay.
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 1      Q.  Yeah, it is the second paragraph of the one we heard.
  

 2   Listen, I understand why you were reading on bigger yesterday
  

 3   and we did it, too, it does get confusing.
  

 4      A.  I have got the original one now so we're tracking here.
  

 5      Q.  If you have the original, that is terrific.  So I'm
  

 6   looking at the second paragraph?
  

 7      A.  Yes, in the middle there.
  

 8      Q.  Yes.
  

 9      A.  Okay.  Go ahead.
  

10      Q.  And you say, "We have a great deal of urban market
  

11   customers in deficit areas and we have to absorb the cost of
  

12   shipping to those markets."  Correct?
  

13      A.  Yes.
  

14      Q.  And you are successfully able to do that, correct?
  

15      A.  Well, it's a cost to us, yes.
  

16      Q.  But you succeed.  You sell out in those deficit areas
  

17   and you absorb those transportation costs, correct?
  

18      A.  Yeah, we absorb those costs along with all the other
  

19   costs of producing the product and running the business.
  

20      Q.  Okay.  Yesterday, on additional direct from
  

21   Ms. Hancock, you discussed the hardships that the farm faced in
  

22   2009, correct?
  

23      A.  Yes.
  

24      Q.  And you said that the family put money into the farm as
  

25   a result, correct?
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 1      A.  We did.  Yeah, we had to.
  

 2      Q.  Does the family also invest money in the plant?
  

 3      A.  No.
  

 4      Q.  So the plant's self-sustaining?
  

 5      A.  Yes, it is.
  

 6      Q.  Okay.  Do you know what the term individual handler
  

 7   pool is, or means?
  

 8      A.  No.
  

 9      Q.  Okay.  If a Federal Order were to be adopted, and, as
  

10   you propose, and I understand, we'll see the text later, let's
  

11   assume a Federal Order is adopted and voted in along the lines
  

12   that you're looking for, nothing prevents you or the California
  

13   Producer Handlers Association from seeking from the California
  

14   legislature, more exempt quota, correct?
  

15      A.  That's pretty hard to predict what the legislature's
  

16   going to do.
  

17      Q.  But nothing prevents you from asking, right?
  

18      A.  There's no law against asking.  I don't know how
  

19   realistic the request would be.
  

20      Q.  I'm not agreeing with you.  So I want to turn now, and
  

21   last, to your Exhibit D on Exhibit 153.  And I want to just
  

22   look at this, and I also want to compare it, I'm sorry, I
  

23   apologize.  I want to compare it to your testimony on page 7.
  

24      A.  Okay.
  

25      Q.  And so where would I find, and maybe it's not on here,
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 1   so I apologize, but when I look at the bullet points on page 7,
  

 2   and you say first, "0.65 percent of the total pooled milk from
  

 3   California (note that exempt quota is calculated in the total
  

 4   pool and then deducted)" is that found on this table or is that
  

 5   found on Exhibit 61, Table AC?
  

 6      A.  That's found on Exhibit 61, and it's the, let's see,
  

 7   the total pooled milk divided by the producer-handler Class 1,
  

 8   exempt Class 1, to give a percentage of exempt milk to the
  

 9   total pool.
  

10      Q.  Okay.  I think you may have told me the right
  

11   parentheses, but you might have had the wrong thing dividing
  

12   the wrong number.  I think you might have meant that to get .65
  

13   you would divide the exempt quota by the total pool, is that --
  

14      A.  Yes.
  

15      Q.  Okay.  All right.  I may have misheard, but I thought I
  

16   heard just the opposite.  I want to make sure we're on the same
  

17   page.
  

18      A.  My math might have been upside down.
  

19      Q.  That's okay.  And then the next bullet you have 2
  

20   percent, it's, the exempt quota is 2.6 percent of quota, and
  

21   you say that's a drop of 10 percent since 2007.  Where would I
  

22   find that, if it's on here?
  

23      A.  The 2.6 is calculated by, if you go down to
  

24   producer-handler quota, fat is 24,078 and the regular quota is
  

25   909,196.  And if you divide the 909 into the 24, you get to
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 1   2.6.
  

 2      Q.  Okay.  And then you say, "the exempt quota is 4.6
  

 3   percent of the total Class 1 pooled," correct?
  

 4      A.  That's what I said.
  

 5      Q.  And where do I get that from?
  

 6      A.  Okay.  That's, the exempt quota product is 20,989,392.
  

 7      Q.  Okay.
  

 8      A.  And it is divided by 452,270,540.
  

 9      Q.  Okay.
  

10      A.  Which is a total pool utilization.
  

11       JUDGE CLIFTON:  Say that number again, please?
  

12       MR. SHEHADEY:  It's 452,270,540 it is the fourth category
  

13   down from the top, under product.
  

14       JUDGE CLIFTON:  Yes.  I'm looking at the very last page of
  

15   Exhibit 61 with you, Mr. Shehadey, and I agree that that's what
  

16   that number says.  I thought that the first time you read it
  

17   you said, 452,275,540 and that's why I asked you to read it
  

18   again.
  

19       MR. SHEHADEY:  Thank you for clarifying.
  

20       JUDGE CLIFTON:  Well, I may have misheard.  But at any
  

21   rate, say it again how you are looking at it.
  

22       MR. SHEHADEY:  Okay.  It is 20,989,392, which is the exempt
  

23   Class 1 quota, divided by total Class 1 utilization,
  

24   452,270,540.
  

25       JUDGE CLIFTON:  Thank you.
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 1       MS. SHEHADEY:  And that comes out to 4.6 percent.
  

 2       MR. ENGLISH:  Okay.
  

 3   BY MR. ENGLISH:
  

 4      Q.  And then finally, looking at the, you have referenced,
  

 5   and it's exempt quota is 17.4 percent of the California
  

 6   Producer Handlers Association Class 1 production, and you have
  

 7   indicated that's compared to 1985, and that looks like you are
  

 8   getting that data from Exhibit D, correct?
  

 9      A.  Is that the right number here?  Yeah, D.
  

10      Q.  Okay.  So --
  

11      A.  Down at the bottom, the boxes at the bottom there have
  

12   those figures.
  

13      Q.  So I'm interested in the boxes at the bottom and I want
  

14   to talk a little more about what's going on there.  But first,
  

15   you indicated in your testimony that you serve on the
  

16   California Milk Processor Board, correct?
  

17      A.  Yes, I do.
  

18      Q.  Now, what is -- is one of the purposes of that board to
  

19   help figure out ways to increase Class 1 sales?
  

20      A.  Yeah, fluid milk sales.
  

21      Q.  Right.  So having been a founding director and a Board
  

22   Member for 22 years, and I know you folks have worked as hard
  

23   as you can, but we're not exactly going in the right direction,
  

24   are we?
  

25      A.  Well, across the country lots of competition with other
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 1   beverages out there.
  

 2      Q.  And in California we're not doing real well, are we?
  

 3      A.  No, about the same as the rest of the country.
  

 4      Q.  And would you agree with me that the total Class 1
  

 5   sales in 2015 are less than the Class 1 sales in 2009?  Total
  

 6   California, I don't know if you have the numbers in front of
  

 7   you yet, would you agree with me just because of you're
  

 8   founding director and Board Member for 22 years, that fluid
  

 9   milk sales have been down year over year, and are lower in 2015
  

10   than they were in 2009?
  

11      A.  There's probably a one or, one to two percent decrease
  

12   per year.
  

13      Q.  Okay.  So if that's correct, you might be somewhere
  

14   between a 6 and 12 percent decrease over 6 years?
  

15      A.  Yeah, although it's leveled off the last year, which is
  

16   a good thing for the industry.
  

17      Q.  Sure.  I'm interested in the fact that if you look at
  

18   your, I mean, you have discussed in your percentages the
  

19   percentage of exempt quota as a percent of various numbers, but
  

20   you didn't talk about the total sales for
  

21   producer-distributors.  You agree that if you look at that
  

22   first line, total producer-handler Class 1 sales, from 1985 to
  

23   March 2009, you have helped us out and you have told us that's
  

24   a 332.8 percent increase, correct?  I'm looking at your boxes
  

25   that you just said were on Exhibit D, and I'm looking at the
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 1   first line that is total producer-handler Class 1 sales.
  

 2      A.  1985?
  

 3      Q.  Yeah, and I was comparing '85 of 27, say .8 million,
  

 4   and then March 2009, which is 120.2 million.
  

 5      A.  Yes.
  

 6      Q.  And you have indicated that that is a 332.8 percent
  

 7   increase, correct?
  

 8      A.  Yes, on the sheet here.
  

 9      Q.  And then from March 2009 to August 2015, you have
  

10   indicated that it's essentially flat, but even so, the
  

11   increases, there's a modest increase from March 2009 to
  

12   August 2015, correct?
  

13      A.  That's pretty much flat.
  

14      Q.  Well, when do schools open in California?
  

15      A.  The middle of August.
  

16      Q.  Okay.  And schools are open throughout March?
  

17      A.  Yeah, unless there's Easter week.
  

18      Q.  Okay.  So you might be three weeks versus two weeks, so
  

19   there's a modest difference, but so, but, if there's been a 6
  

20   to 12 percent drop in fluid milk sales, if you take 1 to 2
  

21   percent for 6 years, nonetheless the producer-handlers have
  

22   stayed pretty even, correct?
  

23      A.  Yeah, we work pretty hard.  You have to remember, we're
  

24   farmers.  We're not Wall Street guys, corporate guys, we're all
  

25   dairy farmers.  And we know how to work hard and how to make a
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 1   living, you do what you got to do.  You milk those cows 360
  

 2   days a year, it's 365, excuse me, I left the five days out for
  

 3   vacation.
  

 4      Q.  That's gonna hurt those cows for the five days.
  

 5      A.  A lot of farmers don't get a vacation.  I mean, it's
  

 6   not an easy life.  You harvest your product, in effect, twice a
  

 7   days, 365 days a year.  If you are growing almonds, you harvest
  

 8   them once a year so you got time to enjoy your family and take
  

 9   a vacation.  Dairy farmers have a tough life.  And that's what
  

10   we're, that's the way our family thinks, those are our family
  

11   values.
  

12      Q.  And that's true, of course, of the two-thirds of the
  

13   milk you buy from CDI, correct?
  

14      A.  Those dairy farmers?  Yes.
  

15      Q.  Okay.
  

16      A.  Good people.
  

17      Q.  So you were here yesterday for the testimony of
  

18   Mr. Gonsalves?
  

19      A.  Yes, I was.
  

20      Q.  Okay.  And I don't know whether you have his Exhibit
  

21   151 with you?
  

22      A.  No, I don't.
  

23      Q.  I mean, if I can, if the last page, I don't know
  

24   whether your counsel wants to bring the whole thing up or if I
  

25   can have the Judge hand over, but I have the last page.
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 1       JUDGE CLIFTON:  I'll be happy to hand that to him.  There
  

 2   you go.
  

 3       MR. SHEHADEY:  Thank you.
  

 4       JUDGE CLIFTON:  You're welcome.
  

 5   BY MR. ENGLISH:
  

 6      Q.  So I had Mr. Gonsalves go over this and while he
  

 7   couldn't remember the genesis of it, he agreed with the
  

 8   numbers.  So in the second paragraph, it says that "in 1978,
  

 9   producer-distributors only represented 3.96 percent of the
  

10   total Class 1 sales," correct?
  

11      A.  That's what it says.
  

12      Q.  And then to date, and I think we heard this was about
  

13   1995, they represent less than 3.64 percent, correct?
  

14      A.  That's what it says, yes.
  

15      Q.  Okay.
  

16      A.  There were also 49 PD's when it started, and by 1976 or
  

17   '75 there was 27.
  

18      Q.  Right.  So I'm going to hand out a document to be
  

19   marked as an exhibit, your Honor, and we have unfortunately, a
  

20   production error, but we'll discuss that in a second.
  

21       JUDGE CLIFTON:  All right.  Everybody else, don't go away
  

22   from your seat, because these will be distributed to you, but
  

23   you may stand up and stretch.  We'll go off record for about 2
  

24   or 3 minutes.
  

25       (Whereupon, a break was taken.)
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 1       JUDGE CLIFTON:  I believe the distribution of the documents
  

 2   has been completed.  Ms. Frisius, I'm thinking this will be
  

 3   Exhibit 154, see if you agree with that.
  

 4       MS. FRISIUS:  Yes.
  

 5       JUDGE CLIFTON:  Yes, all right.  Exhibit 154.  I have
  

 6   marked mine accordingly.
  

 7            (Thereafter, Exhibit Number 154, was
  

 8            marked for identification.)
  

 9       JUDGE CLIFTON:  Does anybody else need a copy?  All right.
  

10   Mr. English, you may proceed.
  

11       MR. ENGLISH:  Thank you.  And people are going to want to
  

12   have Exhibit 61 in front of them, in addition to Table AC and D
  

13   and Z, and I gave Ms. Hancock some advanced notice, which is to
  

14   say in the last three minutes.  And also handed the tables to
  

15   the witness, Mr. Shehadey.  And I would first note that in
  

16   putting this together, we had a little production error, and so
  

17   down to the right hand side there is a column that lists
  

18   August 2009 source, that's supposed to be August 2015 source.
  

19       JUDGE CLIFTON:  All right.  Ms. Frisius, do you see that,
  

20   the heading, the extreme right hand part of the page, the
  

21   bottom box?  All right.  What are we changing it to,
  

22   Mr. English?
  

23       MR. ENGLISH:  2015.
  

24       JUDGE CLIFTON:  August.
  

25       MR. ENGLISH:  Yeah, the month is correct, the year is 2015.
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 1   All right.
  

 2       JUDGE CLIFTON:  Thank you.  We have made that change on the
  

 3   record copy.
  

 4   BY MR. ENGLISH:
  

 5      Q.  So Mr. Shehadey, to spare everybody looking at my
  

 6   handwriting, we produced the tables at the bottom of Exhibit D,
  

 7   of Exhibit 153, which we have just been discussing for the last
  

 8   few minutes.  Do you see that?  That's the first part and it
  

 9   says excerpt from Exhibit 153, do you see that?
  

10      A.  Yes.
  

11      Q.  So unless we have a typo, and God willing we don't,
  

12   that is supposed to have been reproduced identically from
  

13   Exhibit D.  And were you here for the testimony?
  

14       JUDGE CLIFTON:  Sorry, from Exhibit D as in David of
  

15   Exhibit 153.
  

16       MR. ENGLISH:  Of Exhibit 153, sorry.  Thank you, your
  

17   Honor.
  

18   BY MR. ENGLISH:
  

19      Q.  So were you here, Mr. Shehadey, and I believe you were,
  

20   for the testimony of Mr. Blaufuss last Friday with respect to
  

21   producer-distributors?
  

22      A.  Some of it, yeah.
  

23      Q.  Okay.
  

24      A.  I was in and out.
  

25      Q.  Did you get a copy of his statement?
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 1      A.  No.
  

 2      Q.  You didn't.  Okay.
  

 3      A.  No.
  

 4      Q.  Are you aware that he testified about a calculation of
  

 5   trying to figure out what the size of the California pool was,
  

 6   not the California pool, I strike that.  The total amount of
  

 7   California Class 1 sales?
  

 8      A.  Yeah, I remember a discussion about that, whether it
  

 9   included out-of-state or in-state, I wasn't sure where those
  

10   figures came from or what it meant.
  

11      Q.  Okay.  Well, why don't we quickly look through it.  So
  

12   for August 2015, below for additional analysis, the
  

13   out-of-state Class 1 August 2015, is listed as 29,756,864, and
  

14   there's an asterisk, which we'll get back to in a minute.  And
  

15   over the source, we're saying that's Exhibit 139, page 5, and
  

16   Mr. Blaufuss testified that that was a number he got by calling
  

17   CDFA.  All right?  Do you see that?
  

18      A.  Yes.
  

19      Q.  Okay.  Now, still staying on August of 2015, we have
  

20   just moved the number down, the 20,989,392, from your Exhibit D
  

21   from Exhibit 153, which also comes from Table AC of Exhibit 61.
  

22   We have just moved that number down.  Do you see that?
  

23      A.  Yes, I do.
  

24      Q.  Okay.  And then looking at Table AC, the total pooled
  

25   Class 1 from Table AC is 452,270,540 do you see that?
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 1      A.  No.
  

 2      Q.  Table AC, it's the fourth line of Table AC.  Starting
  

 3   at the top of the page, you have got total producer-handler
  

 4   Class 1 pool utilization is the first line, total
  

 5   producer-handler exempt use is the second line?
  

 6      A.  Oh, here it is.
  

 7      Q.  You see it?
  

 8      A.  Yes, it's the fourth line down.
  

 9      Q.  Okay.
  

10      A.  Okay.
  

11      Q.  Now, to be clear, and going to the asterisk, there may
  

12   well be, according to CDFA, if there is, there may be
  

13   duplication between, of some kind, I don't know, it could be
  

14   one pound, it could be far more than one pound, that could be
  

15   duplication of the out-of-state Class 1 that is included in
  

16   Table AC total producer-handler Class 1 pool utilization.
  

17   Okay?  So there could be some duplicative pounds.  You know the
  

18   entities of the California Producer Handler Association,
  

19   correct, sir?
  

20      A.  I know who they are, yes.
  

21      Q.  Yes.  And you know, for instance, that without naming
  

22   names, one of them has a farm out-of-state that it receives
  

23   milk from, correct?
  

24      A.  I believe so, yeah.
  

25      Q.  So if that entity is receiving pounds from
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 1   out-of-state, some of those pounds are likely going to be in
  

 2   the Class 1 out-of-state pounds, and also in the total
  

 3   producer-handler Class 1 pool utilization, correct?
  

 4      A.  I imagine so, I don't know.
  

 5      Q.  Okay.  So I'm not going to ask you to do the math, but
  

 6   if our math is correct, that ends up with 503,016,796 pounds.
  

 7   We had to use slightly different data for March 2009 because we
  

 8   don't have Table AC.  But we do have, and I have provided to
  

 9   you, first we have Table Z from Exhibit 61, it's the, that's
  

10   right, the vertical page.  So do you see on that page for March
  

11   03, so it uses the third month of the year, do you see March
  

12   2009, Class 1 of 64,806,798 pounds?
  

13      A.  I don't know what Table Z is, there's no title on it.
  

14      Q.  The CDFA witness, Mr. Shippelhoute, testified that it
  

15   was out-of-state milk being received and how it was classified
  

16   in California.
  

17      A.  So it is out-of-state milk coming in?
  

18      Q.  Yes.
  

19       JUDGE CLIFTON:  On -- I'm having trouble, Mr. English.
  

20       MR. ENGLISH:  If you look at CDFA Z, page 3.
  

21       JUDGE CLIFTON:  Well, yes, and I'm looking at March of
  

22   2009.
  

23       MR. ENGLISH:  Right
  

24       JUDGE CLIFTON:  And the first column has 74 million.
  

25       MR. ENGLISH:  But that's total product.
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 1       JUDGE CLIFTON:  Then where your number comes from is which
  

 2   column?
  

 3       MR. ENGLISH:  Is the Class 1 line, which is 64 million.
  

 4       JUDGE CLIFTON:  Which is the very next column.
  

 5       MR. ENGLISH:  Yes.  All right.
  

 6   BY MR. ENGLISH:
  

 7      Q.  All right.  Do you see that, Mr. Shehadey?
  

 8      A.  Yes.
  

 9      Q.  Okay.  So again, for the next line, PD exempt Class 1,
  

10   we have simply, I mean, confirming it is also Table AC, we have
  

11   just moved it down from Exhibit D of Exhibit 153, your own
  

12   information, which is 21,253,353 pounds.  Do you see that?
  

13      A.  Yes.
  

14      Q.  Okay.  Now, I'm going to strain everybody's eyes.  If
  

15   you turn to page 2 of CDFA D, of Exhibit 61, and again, I
  

16   provided that to you.  We have the data there for a number of
  

17   years and months, but in particular, the bottom, we have got
  

18   2009 and we have March.
  

19          Do you see that?
  

20      A.  Yeah, down toward the bottom.
  

21      Q.  Yes, do you see March?
  

22      A.  Yes.
  

23      Q.  Okay.  Now, I'm not going to ask us to do the math, but
  

24   do you see that after the producer-handler exempt Class 1,
  

25   there is a whole series of columns for pooled component pounds,
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 1   and the first one, the first set of columns is for fat.  Do you
  

 2   see that?
  

 3      A.  Yes.
  

 4      Q.  Okay.  And the first column of the fat columns is the
  

 5   Class 1 fat, correct?
  

 6      A.  Yeah, I see the number here.
  

 7      Q.  Okay.
  

 8       JUDGE CLIFTON:  Okay.  I'm sorry, I'm looking at Table D
  

 9   and I'm seeing fortification, powder, condensed skim, I don't
  

10   think I'm in the right place.
  

11       MR. ENGLISH:  All right.  This is page 2, and maybe just D
  

12   is one of these tables that has a number of -- yes, it's --
  

13       JUDGE CLIFTON:  Thank you, Mr. English, all right.
  

14       MR. ENGLISH:  It is, the Table D is a little confusing
  

15   because it's a series of different documents, but it only has
  

16   one page 2.
  

17       JUDGE CLIFTON:  All right.  Thank you.
  

18       MR. ENGLISH:  Okay.
  

19       JUDGE CLIFTON:  And so the columns up at the top --
  

20       MR. ENGLISH:  There's pool pounds, then there's
  

21   producer-handler exempt Class 1 pounds, and then there's an
  

22   enormous column for pooled component pounds, which has three
  

23   categories; fat, fluid carrier Class 1, and SNF.  And maybe I'm
  

24   just going to simplify this, because this has gone on too long,
  

25   Mr. Shehadey.  Would you agree that if you add fat Class 1,
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 1   fluid carrier Class 1, and SNF Class 1 for pooled component
  

 2   pounds, you should come up with the total pooled Class 1?
  

 3       MR. SHEHADEY:  Yeah, how did you calculate the fluid
  

 4   carrier?
  

 5   BY MR. ENGLISH:
  

 6      Q.  It is in the middle, there's three columns.  There's
  

 7   three sets of columns, it's literally right in the middle.  You
  

 8   have fat and you have SNF on the right, and between fat and SNF
  

 9   you have one single column for fluid carrier Class 1.
  

10          Do you see that?
  

11      A.  Yeah, I see it now.
  

12      Q.  So would you agree that if you take, for the month of
  

13   March 2009, the fat for Class 1, the fluid carrier for Class 1,
  

14   and the SNF for Class 1, that should be, and add those
  

15   together, total pooled Class 1, correct?
  

16      A.  It should be, yeah.
  

17      Q.  Okay.  All right.  So assuming my math is correct, and
  

18   consistent, I think, with what we have heard about Class 1
  

19   sales dropping, Class 1 sales for March 2009 to August 2015,
  

20   went down by a little over 14 percent, correct?
  

21      A.  Based on your calculations here.
  

22      Q.  Okay.  And nonetheless, using the calculations of the
  

23   producer-distributor percentage of their pounds of Class 1 on
  

24   total Class 1, you have gone up by 0.84 percent, correct?
  

25      A.  Yeah, pretty much flat.
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 1      Q.  And none of that is because you have a price advantage?
  

 2      A.  No, it's not.
  

 3      Q.  Thank you.  I have no further questions.
  

 4      A.  There's many other factors in the industry that have
  

 5   caused that.  And last night when I was thinking about this
  

 6   discussion, I went back and made some notes from my memory.
  

 7           In 1971, Borden left California.  They closed five
  

 8   plants in Northern California, sold them to different
  

 9   processors, there was turmoil in the marketplace.
  

10           1977, Arden sold to Knudsen.  There were three or four
  

11   plants involved in that that affected Southern California.
  

12           In 1978, Challenge sold to Foremost.  There was about
  

13   five plants and they were all over California.
  

14           In 1984, Foremost and Knudsen merged and became a $1.7
  

15   billion company.
  

16           In 1986, Knudsen and Foremost went bankrupt.  They were
  

17   both run by investors.  They went bankrupt, they closed for a
  

18   week, I won't use the word how they treated the farmers, but
  

19   there was a lot of money they owed the farmers and didn't pay
  

20   it.  They sold their plants, north and south, there was big
  

21   disruption in the market, there were opportunities, and we had
  

22   customers calling us and coming to us like crazy.  And when I
  

23   say we, I'm talking about all the producer-handlers.  Each one
  

24   of these transitions caused turmoil in the marketplace and it
  

25   gave us opportunities to gain business.  Had nothing to do with
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 1   price.
  

 2           1988, Carnation Company, who was owned by Nestle at the
  

 3   time, closed two fluid plants in Los Angeles on Main Street and
  

 4   in Oakland.  They just closed them.  Everyone was scrambling
  

 5   for business.  We happened to be at the right place at the
  

 6   right time in each one of these.  All of our producer-handlers.
  

 7   These are opportunities for gaining business without price
  

 8   involved.
  

 9           In 1998, Berkeley Farms sold to Dean Foods.  Here we
  

10   went from the Sabatti family that owned Berkeley Farms to a big
  

11   corporation out of Texas.  A lot of customers in San Francisco
  

12   didn't like buying from a big corporation.
  

13           In 1989, Alta Dena sold to Bongrain, which is a French
  

14   company.
  

15           In 1999, Bongrain sold it to Deans.  Here's more
  

16   disruption and change in the marketplace.
  

17           In 2009, Santee Dairy sold to Dean Foods.
  

18           All of these activities that were designed to, for big
  

19   corporations to make money or make more money, affected our
  

20   marketplace, and it had nothing to do with price, the price of
  

21   milk, it had to do with service, customer service, and having a
  

22   relationship with the customer.  So I just wanted to lay that
  

23   out, because there's a lot more going in this marketplace than
  

24   than some small exemption.
  

25           I also did a calculation on our exemption, and when
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 1   you, when you go to -- where's my exhibits -- you go to this
  

 2   $1.14 in Exhibit E, if you take the $1.14 and you reduce it to
  

 3   a gallon, that's a hundred pounds.  If you reduce it to a
  

 4   gallonage, which you divide it by 11.6, you get 9.8 cents a
  

 5   gallon over this 20-year period, so-called advantage.  But if
  

 6   17.4 percent of our sales are from this exemption, you reduce
  

 7   that 9.8 cents down to 1.7 cents, and that's the money that's
  

 8   going to our farming operation, but it's not a lot of money to
  

 9   work with when you look at all the other factors that have to
  

10   do with business today.
  

11      Q.  You want to add anything else?
  

12      A.  No, that was my notes from last night before I went to
  

13   bed.
  

14      Q.  That's fine.  Nonetheless, your, the CPHA are now 24
  

15   percent of the Class 1 market in California, correct?
  

16      A.  That's your calculation, yeah.
  

17      Q.  I have no further questions of the witness.
  

18       JUDGE CLIFTON:  Okay, I have got some spellings here before
  

19   I invite the next cross.  So Borden sold five plants, then
  

20   Arden.
  

21       MR. SHEHADEY:  A-R-D-E-N.  They were a grocery store and
  

22   milk processor that sold milk out of the marketplace.
  

23       JUDGE CLIFTON:  And then Knudsen, help me again.
  

24       MR. SHEHADEY:  K-N-U-D-S-E-N.
  

25       JUDGE CLIFTON:  All right.  And then I think I know
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 1   Challenge and Foremost.
  

 2       MR. SHEHADEY:  That's F-O-R-E-M-O-S-T.
  

 3       JUDGE CLIFTON:  All right.  And then you named --
  

 4       MR. SHEHADEY:  Carnation Company.
  

 5       JUDGE CLIFTON:  Well, no, I'm going to skip a few, and I'm
  

 6   going to go down to when Alta Dena sold to something sounding
  

 7   French.
  

 8       MR. SHEHADEY:  Okay.  B-O-N-G-R-A-I-N.
  

 9       JUDGE CLIFTON:  B-O-N-G-R-A-I-N.  All right.  Is that all
  

10   one word?
  

11       MR. SHEHADEY:  Yes, Bongrain.
  

12       JUDGE CLIFTON:  And no capital in the middle?
  

13       MR. SHEHADEY:  No, it's one word with a capital B.
  

14       JUDGE CLIFTON:  All right.  And then the next one I need to
  

15   spell is the last one you mentioned and it sounded like Santee?
  

16       MR. SHEHADEY:  Santee, S-A-N-T-E-E.
  

17       JUDGE CLIFTON:  Okay.  That was an amazing compilation of
  

18   information.  How were you able to pull it together?  Where did
  

19   you have it written?  It is all in your head?
  

20       MR. SHEHADEY:  50 years of being in this industry, I can
  

21   tell a story about each one of those transitions.
  

22       JUDGE CLIFTON:  And you remember the years they happened?
  

23       MR. SHEHADEY:  Yes.
  

24       JUDGE CLIFTON:  That's amazing.  Okay.  Now, on this, I
  

25   wanted to go back --
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 1       MR. SHEHADEY:  Sure.
  

 2       JUDGE CLIFTON:  -- on this $1.14 that I find in your
  

 3   Exhibit --
  

 4       MR. SHEHADEY:  D.
  

 5       JUDGE CLIFTON:  Exhibit 153, your Exhibit D, and that's the
  

 6   average at the bottom, over what period of time?
  

 7       MR. SHEHADEY:  Exhibit E, I believe.
  

 8       JUDGE CLIFTON:  E, thank you.
  

 9       MR. SHEHADEY:  Yeah, it was over 20 years.
  

10       JUDGE CLIFTON:  All right.  And tell me again how you
  

11   converted the $1.14?
  

12       MR. SHEHADEY:  Okay.
  

13       JUDGE CLIFTON:  To get the cents per gallon?
  

14       MR. SHEHADEY:  The $1.14 is for a hundred pounds of milk.
  

15   A gallon weighs 8.62 for one gallon, so when you divide 8.62
  

16   into a hundred, it comes up with a factor of 11.6.  So you
  

17   divide the $1.14 by 11.6 and you will find out how many gallons
  

18   are in that $1.14.  And it ends up at 9.8 cents a gallon, but
  

19   our exempt sales are 17.4 percent, which comes from Exhibit D.
  

20   Our August '15 sales are 17.4, and our March '09 were 17.7.
  

21   But I used the 17.4 percent to show what percentage of our
  

22   sales are actually exempted where this figure would apply, and
  

23   it ended up as 1.7 cents actually, value.
  

24       JUDGE CLIFTON:  Per gallon advantage for the last 20 years
  

25   on Bar 20's exempt quota.
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 1       MR. SHEHADEY:  Yes.  And that money went to Bar 20.
  

 2       JUDGE CLIFTON:  All right.  Who next has cross-examination?
  

 3   Mr. English?
  

 4       MR. ENGLISH:  I'm sorry, I forgot one thing.
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. ENGLISH:
  

 7      Q.  This is just clarification.  When you talk about the
  

 8   fact that Producers does not receive transportation funds for
  

 9   delivering to these deficit areas, I want to be clear.  That's
  

10   because the existing transportation credit system in the CSO
  

11   does not provide them to any plant located in Fresno, correct?
  

12      A.  Well, it wouldn't provide it for us because we haul
  

13   finished products.  There's no transportation allowance on
  

14   finished products.
  

15      Q.  I understand.  But I wanted to make clear that
  

16   whatever's going on in the transportation credit,
  

17   transportation allowance system, the fact that you are not
  

18   getting it has nothing to do because of your location with
  

19   being a producer-distributor, correct?
  

20      A.  No, I don't understand your question.
  

21      Q.  So assume for a moment that you did not have
  

22   producer-distributor status on exempt, you didn't have exempt
  

23   pounds.  Because of your plant's location in Fresno, you
  

24   wouldn't be eligible for transportation credits?
  

25      A.  Because the plant's in Fresno.
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 1      Q.  Yes.
  

 2      A.  That's correct.
  

 3      Q.  That's what I was trying to get at, sir.
  

 4      A.  That's correct.
  

 5       JUDGE CLIFTON:  Okay.  Who will go next.  Mr. Beshore,
  

 6   thank you.
  

 7                        CROSS-EXAMINATION
  

 8   BY MR. BESHORE:
  

 9      Q.  Marvin Beshore.
  

10           Good morning, Mr. Shehadey.
  

11      A.  Good morning.
  

12      Q.  Just a couple of areas I wanted to ask you a few
  

13   questions.
  

14      A.  Sure.
  

15      Q.  First off, with respect to Bar 20 Dairy, I think you
  

16   testified you now have 7500 cows?
  

17      A.  Yes, milking.
  

18      Q.  Can you -- can you give us a little history of Bar 20
  

19   in terms of its -- of its size?  I think you, if I remember
  

20   right, you referred to a five years ago or so there was an
  

21   expansion there.  So could you take it from, say, 1970 or '69,
  

22   from that period up, you got a great memory for your business,
  

23   which is understandable.  Can you take the Bar 20, the dairy
  

24   farm operation, from, you know, roughly its size back around
  

25   '69, '70 when the Pooling Act went in, to date?
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 1      A.  Well, 1972 we built a new dairy.  We had an older
  

 2   facility we were renting in '69, and we had probably, if I can
  

 3   think of the number of cows then, maybe 700, 750, on two
  

 4   facilities.  And we built a new dairy east, or west of Fresno
  

 5   in 1972, and then we expanded that, or filled in, we built a
  

 6   larger dairy than we had cows for so we had room to grow.  We
  

 7   bought some land around it, over time, these are over a few
  

 8   years.  And we continued to buy some land as it came available
  

 9   around us for feed because as we had more cows, we wanted to
  

10   have more feed, and it made sense.
  

11           So next change would, well, through the '80's we pretty
  

12   much expanded that operation as much as we could.  We got up to
  

13   about 32, 3300 cows between our old original dairy and the new
  

14   place.  And then in the early 2000's we were looking at
  

15   building another dairy nearby.  So we ended up buying the
  

16   property across the street, it was 320 acres, across from the
  

17   dairy we built in '72, west of Fresno, about 25 miles.  And
  

18   took about a year and a half, it's right when they passed
  

19   SB 700, and requirements were really strict, and we were kind
  

20   of the test case at that time, so it took longer to build it,
  

21   and cost more.  And but we finally got through that, work well
  

22   with the Air Board and Water Board and opened it in 2005.
  

23           But in the meantime there was, I think it was a Mad Cow
  

24   Disease problem.  And they closed the borders and the price of
  

25   cows -- so heifers couldn't come in from Canada, and the price
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 1   of cows went through the roof, right at a time when we were
  

 2   committed to this facility.  So the cows cost more.  We had to
  

 3   go all over the country to find cows to fill our dairy.  And
  

 4   the quality of the cows was questionable.  When you buy them in
  

 5   a hurry and buy what you can, you get what you got.  So the
  

 6   quality of the cows was not up to our standards.
  

 7           So we ended up building the new facility, which was for
  

 8   6500 or 6400 actually, 3200 on each side.  There's two sides,
  

 9   two 80-cow rotaries.  And across the street was our older
  

10   operation, which was really overcrowded.  So we -- we took
  

11   about 2,000 of those and moved them over.  And so we were
  

12   milking about 12 to 1500 there, and then the 6400 in the new
  

13   place.
  

14           But the quality of the cows, the, you know, pounds per
  

15   day was down, health wasn't as good as it should be, all the
  

16   issues that dairymen understand.  And so it took us years to
  

17   get, years and years, in fact, this year is probably the first
  

18   year where we're comfortable with having our own replacements,
  

19   which is about ten years from when we built it.
  

20      Q.  Okay.  So by 2005, if I got, if I have my notes right
  

21   here, you had the facilities, the capacity for your present
  

22   herd size of 7500?
  

23      A.  Yes.
  

24      Q.  Okay.  And -- okay.
  

25      A.  We're actually permitted for more than that, but right
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 1   now we're at 7500.
  

 2      Q.  Okay.  Now, during that -- during those years, was
  

 3   your, and let me back up.  Presently you are roughly one-third
  

 4   your own production and two-thirds supplied through CDI; is
  

 5   that correct?
  

 6      A.  That's correct.
  

 7      Q.  Okay.  Besides the Bar 20, do you purchase from any
  

 8   other family farms in family herds?
  

 9      A.  Not at this time.  We have in the past.
  

10      Q.  Okay.  Has the one-third, two-third ratio, has that
  

11   been pretty much your pattern back through the decades there,
  

12   '70's, '80's, '90's, in terms of one-third your own production
  

13   and two-thirds or the rest outside?
  

14      A.  No, at one time we were nearly all exempt at the farm,
  

15   because we only had 3,000 cows, or 2800 to 3200 cows, so we
  

16   were probably 80 percent exempt.  It's the same pounds we have
  

17   today, but because we have added cows, it's all been on the
  

18   overbase, you know, the pool value.
  

19      Q.  So that period of time would have been probably in the
  

20   early '90's, which is when you acquired the, got up to the
  

21   level, well, when you were allowed to acquire the exempt quota
  

22   that you have today?
  

23      A.  Well, we didn't build a new facility so we were limited
  

24   to like 3200 at the old facility, so we really didn't get to
  

25   the larger amounts until 2005.
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 1      Q.  Okay.  Very good.  That's -- that's helpful.
  

 2      A.  It also made it difficult, not only 2009 was upside
  

 3   down because of the cost of feed and the low price of milk for
  

 4   everyone, and we had an inefficient operation running, but we
  

 5   also, you know, had to pay the bills like everybody else.  Pay
  

 6   the feed bills, you got to feed them, got to milk them.
  

 7      Q.  Is your production from your own herd today, is it
  

 8   running, you know, something around the state average which
  

 9   might close to 2,000 pounds per month per cow?
  

10      A.  We look at it gallons per day.
  

11      Q.  Okay.
  

12      A.  So our pounds per day, which, we are up there.  We are
  

13   over 8 and a half, to 8 gallons per day.
  

14      Q.  Per cow?
  

15      A.  Per cow.
  

16      Q.  Okay.  The Producer Handler Association, can you, can
  

17   you tell us a little bit about that?  Is that -- and you're a
  

18   professional Board Member, I think.  Is that a, is that like a
  

19   non-profit corporation that's got bylaws and the Board of
  

20   Directors?
  

21      A.  It is just an association, so it is -- it's kind of
  

22   loose, like most small organizations put together by a group of
  

23   farmers.
  

24      Q.  Okay.  So it's an unincorporated association?
  

25      A.  I think so.  I don't know if it's incorporated or not.
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 1      Q.  Do you know if it has bylaws?
  

 2      A.  I don't -- I don't know if we do or not.
  

 3      Q.  Do you have a Board of Directors?
  

 4      A.  All four of us.
  

 5      Q.  Okay.  You know, do you have regular meetings?
  

 6      A.  No.
  

 7      Q.  Okay.  So do you have minutes, files, anything like
  

 8   that?
  

 9      A.  No.
  

10      Q.  Okay.  The, in your testimony you have cited the
  

11   investment that was, has been made in exempt quota, the
  

12   $9,000,000 amount, which I can't put my fingers on it the
  

13   immediately.  I take it that's a, that's a number that
  

14   represents the aggregate investment by the four members of the
  

15   Producer Handler Association?
  

16      A.  Yes, that's correct.
  

17      Q.  Okay.  And we know the total amount of exempt pounds,
  

18   but I have never seen any information in the submissions prior
  

19   to this hearing or in your testimony with respect to an
  

20   investment per pound of exempt quota.  Can you, do you have
  

21   that information or can you tell us what the, you know, what
  

22   the average price per pound of exempt quota has been that --
  

23      A.  No, no, I can't because we buy it as regular quota and
  

24   it becomes exempt with those amendments in 1978 and 1995.
  

25      Q.  Okay.  So you buy it as regular quota, so it would
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 1   have, would it have been reflected in, for instance, the
  

 2   transactions that Dr. Erba testified to at the history of quota
  

 3   transactions from the CDFA files?  Would your purchases, the
  

 4   four producer-handler purchases be reflected in those
  

 5   transaction documents, in your understanding?
  

 6      A.  I would think so, because Exhibit C came from the CDFA,
  

 7   the one with the blackout there for the prices and that per
  

 8   pound.
  

 9      Q.  Right.
  

10      A.  That came from CDFA.  So I would imagine they would
  

11   have every producer's background.
  

12      Q.  Right.  Okay.  So when you were purchasing there in
  

13   1994, and I'm looking at Exhibit C, you were just purchasing
  

14   quota from the general regular quota market?
  

15      A.  Yes.
  

16      Q.  And then in your hands it became exempt quota if you
  

17   attached it to your farm that was supplying your plant?
  

18      A.  We were allowed to do that with that legislation.
  

19      Q.  I understand that you are allowed to do it, I'm just
  

20   trying to understand the nature of the transaction.  And I
  

21   guess I was under a misconception that there was a sort of
  

22   another market just in exempt quota here, but you were actually
  

23   buying in the regular quota market and then in your hands it
  

24   became exempt?
  

25      A.  That's correct.  And we cannot sell exempt quota.  I
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 1   could not sell exempt quota to one of the other
  

 2   producer-handlers.
  

 3      Q.  Right.  But you could sell it back as regular quota?
  

 4      A.  To the marketplace, to anybody.  Right.  That's
  

 5   correct.
  

 6      Q.  So one of the, one of the statutory limitations you
  

 7   have as a producer-handler in California relates to the
  

 8   consanguinity regulations.  And as I understand it, tell me if
  

 9   this is correct, I think it is from your testimony, the law is
  

10   such that because of those consanguinity requirements,
  

11   eventually that exemption will go away by the passage of time.
  

12      A.  Yeah, literally we'll die off.
  

13      Q.  Literally.  So that's what I wanted to get to.
  

14      A.  Yes.
  

15      Q.  When do you expect that to happen, for instance?
  

16   That's really morbid, I guess.
  

17      A.  That's a good --
  

18      Q.  I didn't -- sorry.  Let me depersonalize that.  Okay.
  

19   So, you know --
  

20      A.  How many years?
  

21      Q.  Knowing what the -- knowing what the generational
  

22   limitations are and the average generational life expectancies,
  

23   I don't have -- can you tell us anything about, you know, not
  

24   necessarily your family, but the, you know, the four, you know,
  

25   I mean, what's the -- what's the horizon on that exemption?
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 1      A.  Well, since we're dairy farmers and we drink a lot of
  

 2   milk we're pretty healthy.  My father lived to 102 and a half
  

 3   and he drove a Dodge Viper until he was 95, so he was pretty
  

 4   active and pretty healthy.
  

 5          And I'm 73, so I plan on being around for awhile.  And
  

 6   my children are in the business.  And it's hard to project, but
  

 7   it would be years.
  

 8      Q.  Okay.  Which generation is the last under the law in
  

 9   your family?
  

10      A.  I think it is past our grandchildren.
  

11      Q.  Your grandchildren?
  

12      A.  Yeah.  And they, you know, they may not like the
  

13   business.  They may not like milking cows.  They may become
  

14   doctors and attorneys, have an easy life.
  

15       JUDGE CLIFTON:  Did he say easy life?
  

16       MR. BESHORE:  We have heard that one.
  

17   BY MR. BESHORE:
  

18      Q.  On, this is 153, Exhibit D, it shows the change from
  

19   five producer-handlers in 2009, to four in 2014.  And maybe you
  

20   talked about this and I missed it, but who was the
  

21   producer-handler that was, shows up here in 2009 and isn't here
  

22   in 2014?  And what happened to that operation?
  

23      A.  It was Scott Brothers down in Southern California, and
  

24   they weren't producing, too my knowledge, they weren't
  

25   producing enough Class 1 to really justify the exemption,
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 1   although they still have a dairy farm, they produce a lot of
  

 2   specialty yogurt products, and they have a good business going
  

 3   there, so they kind of focused in a different direction.  So it
  

 4   was their choice to convert it.  I imagine they converted it to
  

 5   regular quota so that their farm would still have regular
  

 6   quota, then it wouldn't matter where they shipped it.  I mean,
  

 7   they could ship it, but it wouldn't matter how they used it,
  

 8   excuse me.
  

 9      Q.  So one of the, and again, maybe Mr. English asked this
  

10   and I didn't get it, but there's a, on one of the exhibits you
  

11   show it, the 10 percent drop in one period of time.  Well,
  

12   maybe I have to pursue that later.  I can't find it.  That's
  

13   all I have at the moment.  Thank you, Mr. Shehadey.
  

14       JUDGE CLIFTON:  We'll invite you back up if you find it,
  

15   just signal, Mr. Beshore, and I'll let you finish your
  

16   examination.
  

17            Who would like to go next with questions for
  

18   Mr. Shehadey?  I have got a couple of questions.  Let me ask
  

19   this.  From what you have done, Mr. Shehadey, I believe that
  

20   the Bar 20 operation prefers exempt quota to regular quota.  Am
  

21   I correct?
  

22       MR. SHEHADEY:  That's correct.
  

23       JUDGE CLIFTON:  Why?
  

24       MR. SHEHADEY:  Well, exempt quota they can get the Class 1
  

25   price direct, as they always had from the outset of the dairy
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 1   farm, and regular quota would be at whatever the pool price is.
  

 2   And over the years, that pool price has been dragged down
  

 3   because of the high Class 4a and 4b price here, and the fixed
  

 4   differential of $1.70, it keeps getting dragged down because of
  

 5   the lower usage, lower price usage.
  

 6       JUDGE CLIFTON:  All right.  And so if a proposal was to
  

 7   convert all exempt quota to regular quota, have you tried to
  

 8   figure out what that would cost the Bar 20 operation?
  

 9       MR. SHEHADEY:  Oh, it is probably, and it varies from month
  

10   to month, as you saw in that Schedule E how it varies from
  

11   month to month, the differential, but it could be $750,
  

12   $800,000 a year.
  

13       JUDGE CLIFTON:  Mr. Beshore?
  

14   BY MR. BESHORE:
  

15      Q.  Yeah, I found the number I was looking for, and again,
  

16   I hope this isn't repetitive.  I'm on page 7 of your testimony,
  

17   at least page 7 of 152 at least on the copy I have.  The bullet
  

18   points.  Your second bullet point, two-thirds of the way down
  

19   in the page?
  

20      A.  Yes.
  

21      Q.  Says that the quota is dropped 10 percent from 2007,
  

22   to, I guess this is today.  Can you tell me what happened there
  

23   or what that reference is, and I get --
  

24      A.  I think it was the loss that the one producer-handler
  

25   that converted it to regular quota.
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 1      Q.  Okay.  Okay.  So that's what you think that would be?
  

 2      A.  I believe that was the difference, yeah.
  

 3      Q.  Yeah.  Very good.  Just one other, one of the other
  

 4   question.  In terms of your milk supply, is it correct that CDI
  

 5   would balance your needs at your plant?
  

 6      A.  They do balance our needs, yes.
  

 7      Q.  And there hasn't been a lot of discussion about this at
  

 8   this hearing, and I just want to, want to ask you to describe
  

 9   that a little bit.  Do you run, your fluid milk plants, does
  

10   their demand for milk vary from day-to-day during the week
  

11   depending on production runs somewhat?
  

12      A.  Well, we run six days, so it's pretty balanced through
  

13   the week.  Weekends are usually a little more, but you can play
  

14   with inventories produce products on different days to balance
  

15   that out as best you can.
  

16      Q.  Are the demands, are the seasonal with the schools and
  

17   college and those sorts of contracts somewhat --
  

18      A.  Yeah, that affects it to some extent, volume-wise.
  

19      Q.  So does CDI absorb those ups and downs, either from
  

20   day-to-day or over the seasons in your, for your plant
  

21   operations?
  

22      A.  Yeah, they have a number of customers so they can
  

23   balance it between their customers.  If fluid milk goes down in
  

24   the summertime because of schools, ice cream goes up, so they
  

25   sell more ice cream to the ice cream manufacturers, more
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 1   product.  And they try to balance it.  They do a good job.
  

 2      Q.  I know they find a place for the farmers milk.
  

 3      A.  They might make butter and powder out of it and sell
  

 4   it.
  

 5      Q.  And they have invested plants in order to be able to
  

 6   have that option for that milk, right?
  

 7      A.  Oh, yeah, and they sell it all over the world.
  

 8      Q.  Right.  And but just in terms of, in terms of the, of
  

 9   your operation, your milk at Bar 20 goes to the plants seven
  

10   days a week, 365?
  

11      A.  Yes.
  

12      Q.  Okay.  And then whatever variations you have, whatever
  

13   they may be are balanced through your Cooperative supply?
  

14      A.  Yes.
  

15      Q.  Okay.  Thank you.
  

16      A.  That's part of the fee we pay, that's part of that
  

17   balancing.  Balancing is one of the factors of the cost of the
  

18   premium.
  

19      Q.  Right.
  

20      A.  I mean, the value of the premium.
  

21      Q.  Right.  And that's a service that you need and is
  

22   valuable and you negotiate a payment for it?
  

23      A.  Yes, it is.
  

24      Q.  Yep.  Thank you.
  

25       JUDGE CLIFTON:  Help me remember, Mr. Shehadey, what CDI
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 1   stands for?
  

 2       MR. SHEHADEY:  California Dairies, Inc.
  

 3       JUDGE CLIFTON:  And is that a Cooperative?
  

 4       MR. SHEHADEY:  Yes.
  

 5       JUDGE CLIFTON:  And the source of the milk that supplies
  

 6   Producers Dairy plant is located where?
  

 7       MR. SHEHADEY:  It comes from Cooperative members, but it's
  

 8   direct shipped to us from their farms, and it's within about 25
  

 9   miles of our plant.  And we monitor the quality, you know,
  

10   extensively.  And so if there's a problem with the shipper,
  

11   then we, you know, they have working on a quality issue, then
  

12   we change that shipper and they send us another one.
  

13       JUDGE CLIFTON:  They being the Cooperative?
  

14       MR. SHEHADEY:  CDI, yeah.  The Cooperative.
  

15       JUDGE CLIFTON:  Puts you in touch with a separate shipper.
  

16       MR. SHEHADEY:  A separate shipper, yes.
  

17       JUDGE CLIFTON:  Who else has questions for Mr. Shehadey?
  

18   Mr. English.
  

19       MR. ENGLISH:  So, your Honor, turns out when you do
  

20   exhibits at 5:00 a.m. in the morning, you get what you get.
  

21           What I have is, and I've already discussed this very
  

22   briefly with Ms. Hancock.  On Exhibit 153, where we already
  

23   corrected the August 2009 to be August 2015 source.
  

24       JUDGE CLIFTON:  We're looking at 154?
  

25       MR. ENGLISH:  I'm sorry, 154.  Thank you.  I can't correct
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 1   153, it's already admitted and it is not my exhibit.
  

 2           So Exhibit 154, this is the exhibit that we have shown,
  

 3   we have not offered so it's not been admitted, so it wasn't
  

 4   objected to yet, Mr. Shehadey.  And 154 we have found two other
  

 5   errors and we have actually made new copies.  Since we haven't
  

 6   admitted it already, it might make sense if I identify right
  

 7   now what the errors are.
  

 8           Under March 2009, the bottom area, where we have
  

 9   percent PD Class 1, and we had 23.12 percent.  That number,
  

10   actually, when we were running the numbers later in the
  

11   morning, that number should actually be 20.55 percent.
  

12   Now, again, my idea answer is to provide another document,
  

13   since we haven't admitted, and then that would actually change
  

14   the August 2015, last line, California PD Class 1 percentage,
  

15   raising it from 0.84 percent to 3.41 percent.  And we can do it
  

16   either way, but I have a clean document which fixes all those
  

17   errors.
  

18       JUDGE CLIFTON:  What I would propose to do, Mr. English, is
  

19   we have already had testimony about the one we have got.
  

20       MR. ENGLISH:  I agree.
  

21       JUDGE CLIFTON:  And so I would like you to give us the
  

22   clean one, and but either, we'll refer to it as Exhibit 154(a)
  

23   or we'll refer to it as Exhibit 155, either way.
  

24       MR. ENGLISH:  And I will accept, obviously, the answer of
  

25   adding a document, and I think going back to the beginning of
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 1   the hearing, the only reason we had an Exhibit 20(a) was
  

 2   Exhibit 20(a) showed up long after we had done Exhibit 20, and
  

 3   I don't have a preference.  I don't like (a) designations, so I
  

 4   would prefer going Exhibit 155.
  

 5       JUDGE CLIFTON:  Good.  Let's do that.  And that way we'll
  

 6   know what he was looking at when he testified, and then we'll
  

 7   see the new one.  So we'll mark this correction as 155.  Thank
  

 8   you.
  

 9            (Thereafter, Exhibit Number 155, was
  

10            marked for identification.)
  

11       JUDGE CLIFTON:  And of course, the way Mr. Shehadey wisely
  

12   testified is, he said, "if your math is correct", relying on
  

13   your math.  We're just now distributing copies of Exhibit 155.
  

14       MR. ENGLISH:  In answer to Mr. Carman's question about
  

15   whose math it was, I take full responsibility.
  

16       JUDGE CLIFTON:  All right.  If you do not have a copy of
  

17   Exhibit 155, would you raise your hand?  Appears everyone has
  

18   it.  Mr. English, you may proceed.
  

19       MR. ENGLISH:  So I just, and the reason I did it now, your
  

20   Honor, rather than when I actually offer it through a different
  

21   witness, I wanted to at least give this witness an opportunity.
  

22   Obviously, the increase from March 2009 to August 2015, as a
  

23   percentage, it is much more significant.  So I at least wanted
  

24   to the give witness, in fairness, if he chose, he already gave
  

25   some extensive explanation, but I wanted to give him an
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 1   opportunity, if he chose, to discuss this difference as opposed
  

 2   to the 0.84 percent difference that he showed earlier.  And if
  

 3   he doesn't want to, that's fine.  But if he wants to add
  

 4   something, that's fine, in fairness.
  

 5       JUDGE CLIFTON:  So Mr. Shehadey, as I recall, the way you
  

 6   characterized the change for the producer-distributors was that
  

 7   it was essentially flat when we were looking at Exhibit 154 at
  

 8   the very last number shown.
  

 9       MR. SHEHADEY:  Yes.
  

10       JUDGE CLIFTON:  And now that you are seeing Exhibit 155
  

11   where it is not so flat, do you want to add to your comments
  

12   about any changes that might have occurred between March of
  

13   2009 and August of 2015?
  

14       MR. ENGLISH:  And maybe in fairness, your Honor, his
  

15   reference to flat, I think was pure numerical number.  And you
  

16   are now referring to percentage.  So I want to be clear on the
  

17   record, again, out of fairness, and I think Ms. Hancock's going
  

18   to do it anyway, but I think when he was testifying earlier
  

19   about relatively flat, he was doing strictly the numbers, and
  

20   the numbers haven't changed.  All that's changed is the
  

21   percentage.  So just taking that into consideration, and then
  

22   if Ms. Hancock wants to add something, that's fine, too.
  

23       MS. HANCOCK:  So I agree with what Mr. English said, and I
  

24   think, I guess that my caution about this document is obvious,
  

25   that one, Mr. Shehadey didn't, and this will obviously go to

7091



TRANSCRIPT OF PROCEEDINGS-VOL. XXXV

 1   the admissibility, but I want to caution that he didn't create
  

 2   this document.  And what we're looking at is the total, the top
  

 3   we have the number of total producer-handler Class 1 sales
  

 4   reflected in three different time periods.  And then there's
  

 5   some additional things going on down below that are not related
  

 6   necessarily, or I don't think, I think it is obvious they are
  

 7   not related to the producer-handler Class 1 sales.  It's the
  

 8   changes in the out-of-state Class 1.  And so, I guess I just
  

 9   want to make sure that we're comparing apples to apples when
  

10   he's asking these questions.  Up top is where we're looking at
  

11   producer-handler numbers for Class 1 sales.
  

12       JUDGE CLIFTON:  Thank you, Ms. Hancock.  I appreciate that.
  

13       MR. ENGLISH:  Your Honor, to be clear, what we did for the
  

14   number that's just been corrected for percent PD Class 1, is we
  

15   did take the line from up above.  So for instance, March 2009,
  

16   we took the 120,242,049, and that was divided by the
  

17   584,942,733, which is our calculation of the total Class 1 in
  

18   the market, done the exact same way Mr. Blaufuss did last
  

19   Friday.  And yes, obviously there is a difference in the
  

20   Class 1 pounds, that's obvious.  But even if you account for
  

21   that, there is some significant change, and besides which it is
  

22   our contention that this is consistent with the change in fluid
  

23   market.  So I think we have lost track probably of the question
  

24   that was being asked of the witness, and if Ms. Hancock wants
  

25   to ask, that's fine.
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 1       MR. HANCOCK:  I guess then, he's just, I guess, highlighted
  

 2   what the real objection here is, and that this is his argument
  

 3   and not a question for the witness.
  

 4       MR. ENGLISH:  I'm not making an argument.  I was giving him
  

 5   the courtesy of saying, okay, look, I made a mistake, here's
  

 6   the real numbers.  It looks like if we're right the number
  

 7   change is bigger.  And in that case, if he wants to, he doesn't
  

 8   have to say a word, but if you would like to, does he have
  

 9   anything he wants to say about, assuming our numbers are right,
  

10   about that number.  That's all I'm asking.
  

11       MS. HANCOCK:  My concern is that they are asking him about
  

12   their own mistakes and putting the document in front of him.
  

13   They put one document in front of him earlier and tried to get
  

14   him to adopt it, and now they have come back and put another
  

15   document in there and they want to ask him about their own
  

16   mistakes.  So, I mean, the numbers are in there, they are what
  

17   they are, we're just adding them up, dividing them, and
  

18   quantifying them in different ways, in whatever ways that makes
  

19   it look more favorable to whatever our position is.  To me,
  

20   this is argument.  The numbers are what they are.
  

21           When Mr. Shehadey put his numbers in, he was putting
  

22   new numbers in that hadn't been in the record before.  But at
  

23   this point, it is just asking him to do the calculations that
  

24   Mr. English has been objecting to all along when we have other
  

25   witnesses do it, they have done the calculations so they
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 1   haven't given Mr. Shehadey the benefit of doing the
  

 2   calculations, but they are asking him to confirm their own
  

 3   numbers that they have just proven they have made mistakes on
  

 4   along the way.
  

 5           So this is my concern with asking this witness.  If
  

 6   they want to put their own witness on and talk about this, you
  

 7   know, that would make more sense to me.
  

 8       MR. ENGLISH:  Your Honor, Chip English.  I think we're
  

 9   losing the forest through the trees.  I never once asked him to
  

10   adopt it.  I asked specifically, assuming our numbers are
  

11   right, and I merely was providing a courtesy, which may have
  

12   been a mistake, of giving him an opportunity, assuming our
  

13   numbers are right, and assuming if he wants to say anything,
  

14   which he may not want to do, that since I asked him the
  

15   question when the number was showing a much smaller difference,
  

16   assuming our numbers are correct, and it's not argument, is
  

17   there something when he wants to say about that.  If he doesn't
  

18   want to say, he doesn't.  And I think the question was fairly
  

19   simple and fairly straightforward, and it was done in the
  

20   spirit of fairness as opposed to ambushing after he was off the
  

21   stand and may have left the room.
  

22       JUDGE CLIFTON:  Okay.  So Mr. Shehadey, do you want to add
  

23   anything with regard to whether the producer-distributor
  

24   percentage of Class 1 has, in fact, increased from March 2009
  

25   to August 2015?
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 1       MR. SHEHADEY:  Well, the 14 percent drop just seems a
  

 2   little extreme.  I know it's gone down, but just 14 percent
  

 3   seems more than what it -- what it should be.  But I don't want
  

 4   to get into a percent here or percent there, but we have good
  

 5   relationships with our customers.  We have been able to
  

 6   maintain them through this decrease in milk consumption.  And
  

 7   we, I think most of the producer-handlers feel the same way,
  

 8   they are family businesses, they have relationships with their
  

 9   customers, and it's more than just, you know, bidding on price.
  

10   I mean, maybe your large customers are thinking more about
  

11   price, but we have one large customer that we have had since
  

12   they had five locations in Northern California, five warehouses
  

13   in Northern California, and that was in 1985.  And they have
  

14   stayed with us since 1985 to today.  We have a good
  

15   relationship with them.  So if other sales are going down, we
  

16   have not experienced that, as like maybe some other people
  

17   have.
  

18       JUDGE CLIFTON:  Mr. English?
  

19       MR. ENGLISH:  No further questions.
  

20       JUDGE CLIFTON:  Thank you.  And thank you for your team for
  

21   getting us corrected on this right away.  We have all made
  

22   mistakes here, we have all misstated things, it's been
  

23   difficult.  Very often when the brain's focused on one thing,
  

24   something else slips a bit.  All right.
  

25           Who else has cross-examination for Mr. Shehadey on this
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 1   issue?  Mr. Richmond?
  

 2                        CROSS-EXAMINATION
  

 3   BY MR. RICHMOND:
  

 4      Q.  Bill Richmond, USDA.  Thanks a lot, Mr. Shehadey, we
  

 5   appreciate it.
  

 6      A.  Yes, thank you.
  

 7      Q.  As you know, producer-handlers in California are very
  

 8   different than producer-handlers in other Federal Order
  

 9   systems.
  

10      A.  Yes.
  

11      Q.  So we appreciate your help in understanding what
  

12   happens here in California, and I also just wanted to express
  

13   thanks for the work of your sons, and also with Mr. Lai, too,
  

14   they have put a lot of work into this and really helped us kind
  

15   of get to this point.  So thank you.
  

16      A.  I think it's really important that you understand how
  

17   California, you know, works, has operated from Day 1.  So
  

18   that's why we brought Mr. Gonsalves in to explain the history.
  

19      Q.  It helped a lot.  In looking at the initial proposal
  

20   compared to your exhibit, there's a few minor differences.  And
  

21   I just wanted to maybe give you the opportunity first, to back
  

22   way up and just tell us, give you the opportunity to tell us
  

23   exactly what you want us to do.
  

24      A.  Well, all along we have said that, you know, quota
  

25   should be part of the new Order.  If you are going to write up
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 1   an Order, quota has to be part of it, because, you know, I'm
  

 2   on, I'm on a number of boards and committees that have a lot of
  

 3   dairy farmers on it and I know how they feel.  They are really
  

 4   concerned about the value of quota.  And I was on the Quota
  

 5   Review Committee and it was comprised of producers, which we
  

 6   are one.  And the discussion at that time, we had six meetings
  

 7   in Sacramento to discuss what do we do with quota, what do we
  

 8   do with quota, back in 2007.  And the big concern was, well, we
  

 9   need to protect it.  But if we are going to get to equalize it,
  

10   say, to get rid of it, then there's a value there.  And at that
  

11   time it was a billion dollars, today it's like $1.2 billion
  

12   because the value of quota has gone up some.  But it is really
  

13   important that we maintain that.
  

14          And our exempt quota was really based on quota.  It's a
  

15   kind of quota.  It is quota, only it's exempt quota because we
  

16   created the Class 1 sales ourselves, as opposed to another
  

17   producer that might sell to a Class 1 plant.
  

18          When I was a controller at the time the pool went in, I
  

19   did the reporting for the pool to set up the quota for the
  

20   people that qualified for quota, so we had two or three other
  

21   shippers, I can remember two of them for sure, and they they
  

22   shipped to us, and we had 95 percent Class 1, so the milk they
  

23   shipped to us, they got 95 percent quota on it.  Our own farm
  

24   shipped to us and we got a percentage of, and at that time we
  

25   didn't have, we didn't have a large herd, but the herd we had
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 1   we qualified in '69 for the quota that we have now, but it was
  

 2   exempt quota, so that we could continue to pay the Class 1 like
  

 3   we had for the years before to our own farming operation.  That
  

 4   was a philosophy behind exempt quota.  It was to protect, the
  

 5   quota went to protect the producers, and it's a good thing.
  

 6   And they got the freedom to but it and sell it, which we don't
  

 7   have.  And they have the freedom to keep it forever which we
  

 8   don't have, because we have the consanguinity requirement.
  

 9          But we got exempt quota, which allowed us to continue
  

10   to pay ourselves the Class 1 price since we had created the
  

11   sales for that milk, went out and got the customers, and beat
  

12   the streets, and, you know, kept the business.  And so that was
  

13   really the philosophy behind it.
  

14          Then they said, well, we can't have it wide open, we
  

15   need to have it controlled, and that's understandable, and
  

16   that's why we have a fixed amount of quota.  They adjusted it a
  

17   couple of times in '78 and '95, but the philosophy was based on
  

18   the original philosophy of exempt PD's have exempt quota, and
  

19   the rest of the producers have regular quota.
  

20      Q.  Okay.  As you know, in current Federal Orders and under
  

21   Proposals 1 and 2, when the level of Class 1 sales exceeds 3
  

22   million pounds you are essentially not a producer-handler
  

23   anymore, you become a fully-regulated handler.  So is the
  

24   position of the Producer Handlers Association, are you in
  

25   support of that or opposed or?
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 1      A.  We want to maintain our exemption even in a Federal
  

 2   Order, as we have it today.  Not a new increased exemption, but
  

 3   the same amount of pounds, and we feel it should be
  

 4   administered through the State of California so they can manage
  

 5   the quota portion of the Federal Order.
  

 6          I think they would have to handle the purchases between
  

 7   other producers on regular quota.  They have to manage who has
  

 8   it, how many pounds they have, and how that's technically, how
  

 9   that would be done, I don't know, but I think it would be a
  

10   working relationship between, you know, the Federal Order
  

11   administrators and California.
  

12      Q.  And I think in your exhibit you stated that along with
  

13   any other changes the USDA deems necessary to kind of maintain
  

14   this, I took that as imposing some kind of level of flexibility
  

15   in figuring out a way to kind of meet that end?
  

16      A.  Yes.  We have an expert coming in to help with language
  

17   and he's pretty well knowledgeable, I think, on Federal Orders.
  

18   And he should be able to help with, you know, those kind of
  

19   technical questions as to how could you make it work.
  

20      Q.  Okay.  So in terms of whether or not you would be a
  

21   producer-handler or a handler under a potential California
  

22   Federal Milk Marketing Order, you are indifferent to that as
  

23   long as the exempt quota is preserved?
  

24      A.  Yeah, as long as we can handle it similar to the way we
  

25   do now, and I think that's the concern of all the producers out
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 1   there.  And I'm sure if you, if you write it up so that, you
  

 2   know, there's a chance that the quota could go away, especially
  

 3   at no value, they could lose it, it will be voted down.  I
  

 4   mean, the producers know what they have now.  I don't think
  

 5   they want to go into a black hole.  So their anticipation is
  

 6   that they will have the same quota value there and quota
  

 7   benefits, which would be the monthly, you know, difference in
  

 8   price, whether it's $1.70 continuing or whatever you came up
  

 9   with.  But I'm sure that's going to be a key part of the value
  

10   to the whole thing you are going to write up, as far as whether
  

11   they like it or not or would vote on it or not.
  

12      Q.  Sure.  Okay.  Thank you.
  

13          Shifting gears a little bit.  This, into the kind of
  

14   specifics of the exempt quota space.  Do you know if there's a
  

15   way that the volume of exempt quota issued to a
  

16   producer-handler can exceed the level of production at one of
  

17   the producer-handler farms?  Like, is there a way for you to
  

18   have exempt quota on milk that you would potentially purchase
  

19   from a farm you don't own?
  

20      A.  No, it has to be our own farm.
  

21      Q.  Your own farm?
  

22      A.  Yeah.  That's one of the requirements.
  

23      Q.  Got it.  Okay.  I think that's all.  That's all we have
  

24   for now.  I appreciate it.
  

25      A.  Okay.  Thank you.
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 1       JUDGE CLIFTON:  Who else has questions for Mr. Shehadey?
  

 2   None.  Mr. Shehadey, is there anything else you would like to
  

 3   say before you step down?  Redirect?  Never mind.  Redirect.
  

 4   Thank you, Ms. Hancock.
  

 5                      REDIRECT EXAMINATION
  

 6   BY MS. HANCOCK:
  

 7      Q.  Mr. Shehadey, have you been able to increase the
  

 8   business that you have at your plant over the years?
  

 9      A.  Yes, we have.
  

10      Q.  Is any of the increase that you ever had from your
  

11   plant, attributed in any way to the exempt quota that you hold
  

12   by your farm?
  

13      A.  No, it's not, because if the money goes to the farm.
  

14   We don't have the money to give.
  

15      Q.  Have you ever distributed money from your, from the
  

16   profits that you make at the farm and recapitalize them back
  

17   into your plant in any way?
  

18      A.  No.  They are different family members, they are
  

19   different businesses.  Bar 20 Dairy Farms was a partnership for
  

20   many years, and then our attorneys said it should be an LLC
  

21   instead of a partnership, but basically we operate it as a
  

22   partnership, and Producers Dairy is a Sub S corporation.
  

23      Q.  And so you talked about with Mr. English about you have
  

24   made dividend payments to your members from the plant, to your
  

25   shareholders.  Tell me about those?
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 1      A.  The only time we make dividends is when we have tax
  

 2   liability, because maybe we made a profit that year and we pay
  

 3   taxes, and we share, since it's a Sub S corporation, whatever
  

 4   the taxes are, each owner pays his percent, becomes a personal
  

 5   tax.  And then each owner has to pay taxes on that profit that
  

 6   the company made.  So we have a family policy that says we will
  

 7   pay dividends to help pay those taxes.  There's no other reason
  

 8   we pay dividends.  We don't pay dividends just for the fun of
  

 9   it or joy of it.  We keep the money in the business, we put the
  

10   money that we make back into the business, that's helped us
  

11   grow and be efficient, put out a good quality product with the
  

12   latest technology throughout our operation.
  

13          One of the things we have had this last year has been
  

14   the Air Board requirements in California has been a big expense
  

15   for all the dairies here.  Having to change their trucks, and
  

16   new engines, and air quality requirements, so the business
  

17   requires money to keep it going.
  

18      Q.  I'm going to shift gears a little bit.  At the very
  

19   beginning of Mr. English's examination of you he asked you
  

20   questions about how your, how the payments were reported or how
  

21   your plant reports to the pool.
  

22          Do you remember talking about that with him?
  

23      A.  Yes.
  

24      Q.  Okay.  And you said your farm owns, Bar 20, owns some
  

25   regular quota, right?
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 1      A.  Yes.
  

 2      Q.  Okay.  Are these sale reported to the pool as well?
  

 3      A.  Yes.
  

 4      Q.  By your plant?
  

 5      A.  Yes, it is.
  

 6      Q.  Does Bar 20 report any of those pounds to the pool?
  

 7      A.  Well, the processing plant reports it on the 800
  

 8   report, because they are responsible to fill it out for whoever
  

 9   you receive milk from.  Every processor has to fill out an 800
  

10   report.
  

11      Q.  Okay.  Does any of the reporting that your plant does
  

12   to the pool or to CDFA have any impact on who actually owns
  

13   that regular quota?
  

14      A.  I don't understand your question.
  

15      Q.  Well, because the plant reports that, just because the
  

16   plant reports those volumes to the pool, it doesn't mean that
  

17   the plant owns the regular quota, right?
  

18      A.  No.
  

19      Q.  Okay.  And similarly, the plant making the report to
  

20   the pool about what exempt quota is held, there's no ownership
  

21   title, there's no ownership tied to the reporting obligations
  

22   is my point.
  

23      A.  No, there's not.
  

24      Q.  Okay.  The reporting obligations that you are, whether
  

25   you are reporting the Class 1 sales that you paid to your farm
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 1   for exempt quota or for regular quota, that's just to determine
  

 2   how much your plant owes to the pool?
  

 3      A.  That's correct.
  

 4      Q.  Okay.  If exempt quota, if a Federal Order were
  

 5   implemented in California and exempt quota was not part of it,
  

 6   who would suffer that loss?
  

 7      A.  Our family.
  

 8      Q.  Which family?
  

 9      A.  The Shehadey family.
  

10      Q.  Right, but which entity would suffer that loss?
  

11      A.  Oh, the farm would.
  

12      Q.  Okay.  And --
  

13      A.  Bar 20 Dairy farm.
  

14      Q.  The family that owns the plant, would they suffer the
  

15   loss from, if exempt quota were not continued?
  

16      A.  Well, not because of the processing plant, but if they
  

17   have ownership, which a number of them do, in the farm
  

18   operation also, they would suffer from that.
  

19      Q.  Okay.  So only the ones that also had an interest in
  

20   the farm would suffer the loss?
  

21      A.  That's where the loss would be.
  

22      Q.  And the ones who have an ownership interest in only,
  

23   the family members who have an interest only in the plant, but
  

24   not the farm, it would be, it would make no difference to them?
  

25      A.  No, because it wouldn't matter who woe bought the milk
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 1   from, and to the processing plant, they are going to pay the
  

 2   Class 1 price either as an exemption to the farm or to the
  

 3   pool.  So the cost is the same from a cost standpoint to the
  

 4   processing plant.
  

 5      Q.  Thank you.
  

 6       JUDGE CLIFTON:  Are there any other questions for
  

 7   Mr. Shehadey?  Mr. English, re-cross?
  

 8                       RECROSS-EXAMINATION
  

 9   BY MR. ENGLISH:
  

10      Q.  But there would be, on the, following up directly,
  

11   following up directly on the questions from Ms. Hancock.  But
  

12   the plant would now, as the plant, be contributing the money it
  

13   is not presently contributing on that hypothetical 20 percent,
  

14   to the pool, correct?
  

15      A.  If -- give me the scenario.
  

16      Q.  The scenario is Ms. Hancock's scenario, that if the
  

17   Federal Order doesn't incorporate exempt quota and, as she
  

18   said, the loss is at the farm, I'm following up and saying but
  

19   in addition, the plant which presently pays, in your testimony,
  

20   the Class 1 price on those 20 pounds, hypothetically, to Bar 20
  

21   Dairy, would have to contribute whatever share there is to the
  

22   pool on those 20 pounds even as it contributes on the 80 pounds
  

23   today, correct?
  

24      A.  We would pay into the pool if we were a normal producer
  

25   without the exemption.  And then we would pay Bar 20 the quota
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 1   price for the milk, as opposed to the Class 1 price that they
  

 2   have got all along.
  

 3      Q.  And that's it.  Thank you.
  

 4       JUDGE CLIFTON:  Anything further on that issue,
  

 5   Ms. Hancock?
  

 6       MS. HANCOCK:  No, thank you.
  

 7       JUDGE CLIFTON:  Thank you.  Mr. Shehadey, now, is there
  

 8   anything else you would like to add for our understanding?
  

 9       MR. SHEHADEY:  No, not particularly.  Other than, you know,
  

10   it's, I think it's important that that the people responsible
  

11   to put this together, put together something that the producers
  

12   would be willing to back.  I mean, otherwise it can be a futile
  

13   effort.  Because you have got to look at the value of the quota
  

14   and what, and the way the banks look at it and the way the
  

15   producers look at it and the value to them.  And if they have
  

16   any fear of losing that without a legitimate buy out of some
  

17   kind, they won't vote for it.  I mean, so it's when I say
  

18   futile effort, it will be a waste of time in the long run.  It
  

19   would be nice to have an improvement in what we have now is
  

20   what, why the original proposal was written.
  

21           And the co-ops for three co-ops to work together on
  

22   anything is astounding.  So to have them work together on this
  

23   for the benefit of their members, you know, the good dairy
  

24   farmers out there that are working their tails off, I commend
  

25   them on that.  And that's why we support the co-op proposal,

7106



TRANSCRIPT OF PROCEEDINGS-VOL. XXXV

 1   because we understand the farmer's plight and that we need to
  

 2   make some changes.  Hopefully you can put together a good
  

 3   program.
  

 4       MR. RICHMOND:  Bill Richmond.  Can I just make one
  

 5   suggestion?
  

 6       MR. SHEHADEY:  Sure.
  

 7       MR. RICHMOND:  There's a sentence right before the
  

 8   conclusion part on page 10 that says based on your discussions
  

 9   with representatives of the co-ops, they would not oppose this.
  

10   We would really, it would really help us to see something like
  

11   that in a brief, as to the Cooperatives support of this
  

12   proposal.
  

13       MR. SHEHADEY:  Yeah, okay.
  

14       MR. BESHORE:  We'll have some rebuttal.
  

15       JUDGE CLIFTON:  Mr. Shehadey, I extend my personal thanks
  

16   to you.  We have been hearing about this, you know, since the
  

17   very beginning.  And not until you, did it begin to have some
  

18   clarity.  And I appreciate very much what you have brought to
  

19   the hearing.
  

20       MR. SHEHADEY:  Well, thank you.  Our counsel wanted to put
  

21   me on first just because of my years involved since the outset
  

22   of the pool, and understanding of the marketplace, so I was
  

23   happy to be able to try to explain.  I mean, I could talk for
  

24   hours about this business, but I appreciate the opportunity to
  

25   speak, and I appreciate your clarification on some of the
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 1   issues as we went through the language to make sure it said
  

 2   what we were trying to say.  So I thank you for your time.
  

 3       JUDGE CLIFTON:  You're welcome.  Thank you.  All right.  I
  

 4   think it might be wise to take at least a stretch break.  What
  

 5   time is it?
  

 6       MR. ENGLISH:  12:15, your Honor, 12:20.  I also thank you,
  

 7   Mr. Shehadey, again, for jumping in and helping us fill the
  

 8   gap.
  

 9           I was going to suggest, I think the court reporter
  

10   certainly needs the break.  I would think partly because I know
  

11   we have some dairy farmers coming, it might make sense to take
  

12   like a ten-minute break and then at least start with
  

13   Mr. Blaufuss.  I know there's some issues I need to discuss
  

14   with him, so I think we won't get completely done and then take
  

15   lunch, but I think let's at least use some of the time, say,
  

16   get started back at 12:30, and work with him for a little
  

17   while, and then maybe take lunch at either 12:45 or 1:00 and
  

18   see how far I get in his examination for now
  

19       JUDGE CLIFTON:  All right.  Let's do that then.  It is
  

20   12:20.  Please be back and ready to go at 12:30.
  

21       (Whereupon, a break was taken.)
  

22       JUDGE CLIFTON:  We're back on record.
  

23       MR. ENGLISH:  So your Honor, we're going to call
  

24   Mr. Blaufuss back to the stand, and what we have handed out in
  

25   the interim are two documents; one, a revised Table 2, which
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 1   refers to Exhibit 148, but we can talk about its number in a
  

 2   second; and the second document I have handed out is Testimony
  

 3   of Rob Blaufuss, and I believe everybody should have one.
  

 4       JUDGE CLIFTON:  So raise your hand if you do not have one
  

 5   of these very colorful one-page chart, and one of these,
  

 6   Testimony of Rob Blaufuss, Part 6.  You should have one, you
  

 7   should have each.  So do we want to number each of them,
  

 8   Mr. English?
  

 9       MR. ENGLISH:  Yes, and because of the order I'm going to go
  

10   in, I would prefer to label the revised Table 2, first.  And I
  

11   still think, my preference would be to go with the next exhibit
  

12   number, but you could conceivably, based upon what we did with
  

13   Exhibit 20, make this 148(a) if you so desire, but I have no
  

14   preference.
  

15       JUDGE CLIFTON:  All right.  I like the idea of making it
  

16   148(a) because it either replaces or supplements what 148 has.
  

17   So please mark revised Table 2 as Exhibit 148(a).
  

18            (Thereafter, Exhibit Number 148A, was
  

19            marked for identification.)
  

20       JUDGE CLIFTON:  And with regard to the testimony of
  

21   Rob Blaufuss Testimony, Part 6, Ms. Frisius, I would say this
  

22   is Exhibit 156.  Is that what you have?
  

23       MS. FRISIUS:  Correct.
  

24       JUDGE CLIFTON:  Exhibit 156
  

25            (Thereafter, Exhibit Number 156, was
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 1            marked for identification.)
  

 2       MR. ENGLISH:  So for a little theater program before lunch,
  

 3   we're going to do Exhibit 148(a) first; we're going to go back
  

 4   to Exhibit 155, just to talk about the numbers for a second,
  

 5   second; and then we're going to do, read Exhibit 156, and then
  

 6   I will have additional direct on Exhibit 156, but I propose
  

 7   that will be more efficient after lunch.
  

 8       JUDGE CLIFTON:  Very good.  Mr. Blaufuss, you remain sworn,
  

 9   would you again state and spell your name?
  

10       MR. BLAUFUSS:  Rob Blaufuss.  B-L-A-U-F-U-S-S.
  

11       JUDGE CLIFTON:  Thank you.  Mr. English, you may proceed.
  

12                       DIRECT EXAMINATION
  

13   BY MR. ENGLISH:
  

14      Q.  Thank you.  Good afternoon, Mr. Blaufuss.  If you'd
  

15   turn first to what's been marked as Exhibit 148(a).  Would you
  

16   tell us what this is here for?
  

17      A.  Yes.  So after the questions of yesterday, so this is
  

18   revised on table that was included in my testimony yesterday
  

19   from Mr. Schaefer, first and foremost, the revisions made was
  

20   to reduce the skim percentage from the 9 percent to 8.7 to be
  

21   reflective of how skim, I should have put it in the initial
  

22   analysis.  And so it would be 8.7 percent SNF instead of 9
  

23   percent, and it would be 87.8 percent fluid carrier rather than
  

24   87.5.  And so the spreadsheets that were provided yesterday, I
  

25   used the same math, I just made that adjustment to those two
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 1   categories.
  

 2          I also made the adjustments, as I mentioned yesterday,
  

 3   my nonfat dry milk make allowance was too low, so I went ahead
  

 4   and updated that to be reflective of what's in the Dairy
  

 5   Institute Proposal, as well as adding the additional make
  

 6   allowance factor for the butterfat, SNF, other solids, and
  

 7   protein, adding the .0015 addition to the make allowance as
  

 8   will, as per Proposal 2 that Dr. Schiek walked through.
  

 9      Q.  And rather than burdening the record with the 63 pages
  

10   of tables and going through that really fun analysis from
  

11   yesterday, what you are giving us is the cliff notes, correct?
  

12      A.  Correct.  Using the same formulas we walked through
  

13   just making those adjustments.
  

14      Q.  So anybody can duplicate it in the same way by building
  

15   the spreadsheet, correct?
  

16      A.  Correct.
  

17      Q.  So when you do that, what conclusion do you reach?
  

18      A.  There's no change in the conclusion.  The numbers might
  

19   adjust, adjusted a little bit, but they are still roughly 4
  

20   cents a gallon difference when you look at a high test versus
  

21   low test on a two factor pricing, which is fat and skim, and
  

22   you shrink that gap significantly when you move to a three
  

23   factor.
  

24      Q.  So on your testimony you had given us the precise
  

25   numbers, so why don't we go through the exact same numbers.  So
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 1   in the upper left hand column, two factor test for the high
  

 2   test skim, what number do you end up with?
  

 3      A.  Excuse me, what numbers are you --
  

 4      Q.  In the upper, I'm looking at Table 2, and looking at
  

 5   reduced fat, upper left hand corner for two factor, which is
  

 6   the high, correct?  That's the high skim?
  

 7      A.  Correct.
  

 8      Q.  Okay.  So what number do you get?
  

 9      A.  $1.5973 a gallon.
  

10      Q.  And if you use the low test for reduced fat, what
  

11   number do you get?
  

12      A.  $1.6356 per gallon.
  

13      Q.  And what's the difference?
  

14      A.  3.83 cents per gallon for reduced.
  

15      Q.  And then for the three factor for reduced fat milk,
  

16   what number do you get?
  

17      A.  For the high test I have $1.6925 per gallon, and for
  

18   the low test skim I have $1.69 per gallon.
  

19      Q.  So that's gone from .05 cent difference to .25 cent
  

20   difference, correct?
  

21      A.  That's correct.
  

22      Q.  From yesterday to today?
  

23      A.  Correct.
  

24      Q.  Is there anything else you want to tell us about
  

25   revised Table 2, Exhibit 148(a)?
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 1      A.  No.
  

 2      Q.  Okay.
  

 3       JUDGE CLIFTON:  Let me ask, since Mr. Blaufuss hopes to be
  

 4   gone after today, whether you have created an exhibit to show
  

 5   us what you got from the Market Administrator that you used as
  

 6   the basis for your spreadsheets?  They were e-mail attachments
  

 7   which gave you your start.
  

 8       MR. BLAUFUSS:  Yeah, I have no problem sharing that.  I
  

 9   mean, I think that's data that USDA would, if asked, release
  

10   anyway, so if that's something that they wish, then yes, I can
  

11   share those two snapshot files that I was sent.
  

12       JUDGE CLIFTON:  Yes.  So how would that become an exhibit
  

13   here if Mr. Blaufuss is leaving today?
  

14       MR. ENGLISH:  I don't know.  I guess he will provide us the
  

15   spreadsheet and we will, he'll get us an e-mail and we will
  

16   somehow get it to USDA, or maybe USDA --
  

17       JUDGE CLIFTON:  It needs to be an exhibit.  If he has the
  

18   e-mail and can, with his laptop, send it to somebody here, who
  

19   could then testify they got it from him, you will recall the
  

20   conversation here, he doesn't want to release his spreadsheet
  

21   but --
  

22       MR. ENGLISH:  No, I know, I am just trying to think it
  

23   through.  Just, I'm sorry, I'm trying to think this through.
  

24       MR. RICHMOND:  Bill Richmond, USDA.  We absolutely don't
  

25   have a problem with it.  I think we would feel a lot better, if
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 1   necessary, having the author of the document here, having
  

 2   someone that could at least attempt to explain the methodology
  

 3   and what the document attempted to try to convey.  So I think
  

 4   until we're able to do that --
  

 5       MR. ENGLISH:  I guess that's what I'm struggling with, your
  

 6   Honor, is who should do it.  Since I didn't make the request, I
  

 7   wasn't going to suggest that USDA do that, but I'm thinking the
  

 8   better way, if it can be done, is for USDA to do it, but I was
  

 9   not going to put them to that burden.  But I think it is
  

10   probably better than --
  

11       MR. RICHMOND:  We, I think for the time being, we feel
  

12   comfortable with this.
  

13       JUDGE CLIFTON:  And you are pointing to Exhibit 148(a)?
  

14       MR. RICHMOND:  Yes.
  

15       JUDGE CLIFTON:  All right.  And it was Mr. Mykrantz who
  

16   gave you the original spreadsheet; is that correct,
  

17   Mr. Blaufuss?
  

18       MR. BLAUFUSS:  Yes, there was two spreadsheets, one for a
  

19   two factor, one for a three factor, both of which came from
  

20   him, yes.
  

21       JUDGE CLIFTON:  All right.  So I guess if USDA finds it
  

22   useful to show the math, even though we don't have
  

23   Mr. Blaufuss' math, the template would be available from
  

24   Mr. Mykrantz, and the USDA could put it on the website.
  

25       MR. RICHMOND:  Absolutely.
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 1       JUDGE CLIFTON:  Okay.  Let's leave it at that.  Very good.
  

 2       MR. ENGLISH:  Thank you, your Honor, and thank you for your
  

 3   flexibility, and thank you, Mr. Richmond.
  

 4   BY MR. ENGLISH:
  

 5      Q.  All right.  So turning to Exhibit 155, first, you were
  

 6   not the initial author of this document, correct?
  

 7      A.  That is correct.
  

 8      Q.  Absolve you of the error.  But you have -- you have
  

 9   looked at it and have you verified the information on what is
  

10   Exhibit 155?
  

11      A.  Yes.
  

12      Q.  So just to confirm, did you pick the month of March
  

13   2009 to do this analysis?
  

14      A.  No, the months chosen were just the months that were
  

15   given for the total sales volume for the producer-handlers.
  

16      Q.  Could you have picked a different month?
  

17      A.  If I had the producer-handler sales volume I could
  

18   have.
  

19      Q.  Okay.  But in other words, there's -- there is
  

20   insufficient data in the record for you to select a different
  

21   month other than March 2009 and August 2015, correct?
  

22      A.  Correct.
  

23      Q.  Okay.  And that's because the data point that you don't
  

24   have, other than for March 2009 and August 2015, is the total
  

25   producer-handler Class 1 sales numbers that appear for
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 1   January 1985, March 2009, and August 2015?
  

 2      A.  That's correct.
  

 3      Q.  Okay.  And none of us have any data in the record for
  

 4   1985, other than that data point, correct?
  

 5      A.  Correct.
  

 6      Q.  So you have already, the analysis for August 2015, is
  

 7   that identical to the analysis you gave us last Friday?
  

 8      A.  That's correct.
  

 9      Q.  Okay.  And the data from March 2009, the out-of-state
  

10   Class 1 sales, is the number from where?
  

11      A.  It's from one of CDFA's exhibits that's in the hearing
  

12   record.
  

13      Q.  Okay.  And again, you have now personally looked this
  

14   over and looked at all the documents and verified that these
  

15   numbers are correct?
  

16      A.  That's correct.
  

17      Q.  All right.  Why don't you now read your statement that
  

18   is Exhibit 156.
  

19      A.  Okay.
  

20                          Introduction
  

21           I am an appreciative of the work that Proponents of
  

22   Proposal 1 performed with regards to their transportation
  

23   credit language.  It is clear that the cooperatives spent
  

24   considerable time in developing a transportation credit program
  

25   for a potential California Federal Order.  That said, I would
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 1   like to provide an overview of how the transportation credit
  

 2   and allowance program would function in Proposal 2 and concerns
  

 3   I have with parts of the Cooperatives' proposal.
  

 4   Dairy Institute of California Transportation Credit Proposal
  

 5           The Dairy Institute of California Federal Order hearing
  

 6   proposal language with regards to transportation allowances and
  

 7   credits, largely mirrors that of current California State Order
  

 8   regulations.  The key difference however is that the DIC
  

 9   proposal takes into account the differences and the location
  

10   value of milk.  Under the Dairy Institute proposal, the current
  

11   California transportation credits and allowances would be
  

12   reduced by the difference in the location differential value of
  

13   the plant receiving milk and the supply area to which it is
  

14   serving that market.
  

15           In all current Federal Orders, producer pay prices are
  

16   adjusted based on the location value of the plant to which they
  

17   ship to.  As an example, a producer delivering milk into a
  

18   Class 1 plant in Los Angeles would be paid at the base zone
  

19   differential.  A producer whose milk is shipped to a butter
  

20   powder plant in Fresno, which is located in a $1.60 per
  

21   hundredweight differential zone, would have their blend price
  

22   reduced by 50 cents per hundredweight.  This difference in the
  

23   location value of milk is a tool which assists in ensuring an
  

24   adequate supply of milk for fluid purposes.  Proponents of
  

25   Proposal 1 have not included a location adjustment in the
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 1   producer pay prices in their California Federal Order proposal.
  

 2                            Concerns
  

 3           While I am very appreciative of the study undertaken by
  

 4   the Proponents of Proposal 1 on this issue, I do have some
  

 5   concerns with parts of their proposal.  These concerns are
  

 6   addressed below.
  

 7   1) No producer location differential adjustments.  As well as
  

 8   not including any direct requirements to serve the Class 1
  

 9   market byway of performance standards, the Proponents of
  

10   Proposal 1 also do not include plant location adjustments for
  

11   producer milk.  All producers will be paid at the same rate
  

12   regardless if they ship milk to a Class 1 plant in Los Angeles,
  

13   or if they ship milk to a butter powder plant in Fresno.  This
  

14   further reduces a Class 1 plant's ability to track a milk
  

15   supply.
  

16   2) The fixed coefficient values used in the computation of the
  

17   transportation payment.  In order to calculate the monthly
  

18   transportation allowances, the Cooperatives rely on the fixed
  

19   coefficient values calculated in their regression analysis of
  

20   2013 data.  In time, there is the potential that these
  

21   coefficients may not be as predictive in the future as they are
  

22   today.
  

23   3) Using an 8-week average EIA diesel price.  The Proponents of
  

24   proposal one use an eight-week average EIA diesel price to
  

25   adjust the base diesel price in their Transportation Allowance
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 1   Program.  An eight-week price average could potentially make
  

 2   the allowance program slow to respond to real time changes in
  

 3   energy prices.  The Southeast and Appalachian Federal Orders
  

 4   transportation credit programs, for example, use a four-week
  

 5   average diesel price to adjust their credit payment program
  

 6   levels.
  

 7       JUDGE CLIFTON:  We're done?
  

 8       MR. BLAUFUSS:  We're done.
  

 9       MR. ENGLISH:  Well, we're done until I do my additional
  

10   direct.  And as a preview of that, are we going to make some
  

11   changes to the proposal language after lunch, Mr. Blaufuss,
  

12   with respect to who and under what circumstances transportation
  

13   allowances and credits can be paid?
  

14       MR. BLAUFUSS:  Yes.
  

15       MR. ENGLISH:  Okay.  And does that have to do with the
  

16   issue of out-of-state milk?
  

17       MR. BLAUFUSS:  That's correct.
  

18       MR. ENGLISH:  So at this point, your Honor, I do think
  

19   subject to two things, I think it is efficient to move to
  

20   lunch.  And that is, before lunch I would at least like to move
  

21   the admission of 148(a) and 155, I'm going to hold off on 156
  

22   because we haven't had a chance to do additional direct.  But I
  

23   would move admission of 148(a) and 155 at this time.
  

24       JUDGE CLIFTON:  And just a moment ago when you said what
  

25   sounded like 140(a), it was actually 148(a) in your clipped
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 1   manner of speaking; is that correct?
  

 2       MR. ENGLISH:  I might object to the characterization, but
  

 3   yes, 148(a).
  

 4       JUDGE CLIFTON:  We have got him trained.
  

 5       MR. ENGLISH:  For 13 seconds.
  

 6       JUDGE CLIFTON:  Does anyone wish to question Mr. Blaufuss
  

 7   before determining whether you have any objection to the
  

 8   admission into evidence of Exhibit 148(a)?  No one.  Are there
  

 9   any objections to the admission into evidence of
  

10   Exhibit 148(a)?  There are none.  Exhibit 148(a) is admitted
  

11   into evidence.
  

12            (Thereafter, Exhibit Number 148(a), was
  

13            received into evidence.)
  

14       JUDGE CLIFTON:  With regard to Exhibit 155, does anyone
  

15   wish to question Mr. Blaufuss before determining whether you
  

16   object?
  

17       MS. FRISIUS:  Your Honor, it is 156, not 155.  155 was the
  

18   corrections that are --
  

19       MR. ENGLISH:  That's the one we're looking at, I'm sorry.
  

20       MS. FRISIUS:  Sorry, 155 you want marked?
  

21       JUDGE CLIFTON:  So 155 should look like this.
  

22       MS. FRISIUS:  So you don't want 156, his testimony?
  

23       MR. ENGLISH:  Not at the moment.  I apologize.  I'm going
  

24   to hold off because we're going to do additional direct.  What
  

25   I'm asking for, Ms. Frisius, is the admission of Exhibit 155,
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 1   which is the corrected version of Exhibit 154, and in case
  

 2   anybody is wondering, we are not offering 154, it will be
  

 3   marked.
  

 4       JUDGE CLIFTON:  But thank you, Ms. Frisius, I'm glad you
  

 5   are paying close attention.  So Ms. Hancock?
  

 6       MS. HANCOCK:  I just have a couple of questions in aid of
  

 7   exploring whether I have an objection, I guess.
  

 8                      VOIR DIRE EXAMINATION
  

 9   BY MS. HANCOCK:
  

10      Q.  Mr. Blaufuss, on Exhibit 155, at the top of the page
  

11   there's some charting there and it shows a total
  

12   producer-handler Class 1 sales.  Do you see that?
  

13      A.  I do.
  

14      Q.  And then there's volumes that are assigned for January
  

15   of '85, March of 2009, and August of 2005?
  

16      A.  2015.
  

17      Q.  2015, I'm sorry.  Thank you.  Is that otherwise
  

18   correct?
  

19      A.  Yes.
  

20      Q.  And in March of 2009 it shows that the total
  

21   producer-handler Class 1 sales were 120,242,049.
  

22      A.  120 million.
  

23      Q.  I was trying to read slow, and I kind of lost track.
  

24   120,242,049?
  

25      A.  Yes.
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 1      Q.  And then August of 2015 is 120,546,754?
  

 2      A.  That's correct.
  

 3      Q.  Okay.  So are those the numbers that you used to factor
  

 4   into, on the bottom, your California PD Class 1 percent change?
  

 5      A.  Are you, I'm trying to figure out which number you are
  

 6   looking at.
  

 7      Q.  Now I'm at the very bottom of your calculations.  What
  

 8   I'm trying to figure out is whether those two numbers that I
  

 9   just read you in March of 2009 and August of 2015 are at all
  

10   factored into what you have on the bottom chart.
  

11      A.  Yes.
  

12      Q.  Where are they reflected?
  

13      A.  So if you are looking at the March 2009, you are going
  

14   to take that 120,242,049 divided by the 584,942,733 and that's
  

15   how you should land at the 20.55 percent.
  

16      Q.  Okay.  And then the same for August of 2015, you have
  

17   taken that 120 million number and divided it by the 503 million
  

18   number?
  

19      A.  That's correct.
  

20      Q.  And so -- and so from that, then, you have created the
  

21   two percentages that are below that as well?  The 20 .55
  

22   percent, those are the results of that division that you did?
  

23      A.  So I'll guess I'll start with the negative 14 percent,
  

24   that's just looking at the 5 --
  

25      Q.  Hold on one second, I'm not there yet, you got to go
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 1   slow for me.  What I'm trying to figure out is, so for, let's
  

 2   back up.  For March of 2009, you took the 120,242,049 divided
  

 3   by the 584 million number to get your percentage?  Your 20
  

 4   percent?
  

 5      A.  The 20.55 yes, the math that we walked through.
  

 6      Q.  Okay.  And then August 2015 you did the same thing to
  

 7   get your 23.96 percent, right?
  

 8      A.  Correct.
  

 9      Q.  And then you have subtracted the difference between
  

10   those two to come up with the difference or to total the
  

11   producer-distributor Class 1 percent change?
  

12      A.  It's, I believe, a share change.  So, in this case, you
  

13   look at March 2009, it was 20.55 percent of the Class 1 market,
  

14   and in August 2015 it was a 23.9, 23.96 percent share of the
  

15   Class 1 market.  And so the difference between that 23.96
  

16   percent and the 20.55 percent equals that 3.41 percent.
  

17      Q.  Okay.  So that 3.41 percent you are, you are point
  

18   there is just to say it is a share of market?  An increase in
  

19   the share of market?
  

20      A.  That's what that percent difference would be, yes.
  

21      Q.  Okay.  But to figure out the percent of change in
  

22   there, actual producer-handler Class 1 sales, you would just
  

23   compare the 120 million number; is that right?
  

24      A.  The actual pounds on the sales growth you take X2 minus
  

25   X1 over X1.  So X2 would be August 2015 sales data, X1 in this
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 1   case would be March 2009, and then you divide that by the March
  

 2   2009 sales, and that would be your sales volume percent change.
  

 3      Q.  Okay.  And if I have done my math right, that is a .25
  

 4   percent change; is that right?
  

 5      A.  Yes.
  

 6      Q.  Okay.  And you would agree that this 3.41 percent
  

 7   change in the percentage of the pool is largely attributed to
  

 8   the difference in how much out-of-state milk was coming in?
  

 9      A.  That's the data that's laid out by CDFA, so that's
  

10   representative of here's the total Class 1 sales.
  

11      Q.  Is that a yes?
  

12      A.  I'm not sure what the question was, but I'm looking at
  

13   it here is the Class 1 volume for both months.
  

14       JUDGE CLIFTON:  Mr. Blaufuss, just look up at the
  

15   out-of-state Class 1, look at the volume for March 2009, and
  

16   the volume for August 2015.
  

17       MR. BLAUFUSS:  Uh-huh.
  

18       JUDGE CLIFTON:  All right?  So ask your question again,
  

19   Ms. Hancock.
  

20   BY MS. HANCOCK:
  

21      Q.  So my question to you, Mr. Blaufuss, is that difference
  

22   in the percent of the producer-handler share of the market that
  

23   you have reflected between March of 2009 and August of 2015, is
  

24   largely attributed to the difference in the out-of-state
  

25   Class 1 numbers that are noted there?
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 1       MR. ENGLISH:  Objection, your Honor, I'm not sure what the
  

 2   word largely means.  If she means majority, she's not right.
  

 3   Because it's 81 million pound difference of 35, so 35 would be
  

 4   less than majority, so maybe it would help her to, help if she
  

 5   would define what largely means.  I also think we have strayed
  

 6   beyond voir dire, your Honor, in the cross-examination.
  

 7       JUDGE CLIFTON:  No, this is proper, she is trying to
  

 8   determine whether she objects to the admission of this
  

 9   document.  So, Mr. Blaufuss, you may respond to her question.
  

10       MR. BLAUFUSS:  Let me do some quick math here.  If I'm
  

11   looking at the difference, and I would agree with what
  

12   Mr. English said, if we're looking at the difference between
  

13   out-of-state Class 1 between March of 2009 and August of 2015,
  

14   we're looking at roughly a 34 million pound difference.  We'll
  

15   call it 34 and a half to be easy math.  The total difference in
  

16   the Class 1 sales was roughly 82 million pounds so that doesn't
  

17   even equal half.  So yes, it's played a factor, but just to say
  

18   it was a majority factor I wouldn't agree with that
  

19   characterization.
  

20   BY MS. HANCOCK:
  

21      Q.  Okay.  But it is a factor, then, that affects the
  

22   number, right?  Because it -- it shrinks by 30,000 or whatever,
  

23   30 million?
  

24      A.  Yes.
  

25      Q.  Okay.  And then the other component to the difference
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 1   in the change in the percentage of the total pool is just the
  

 2   amount that is actually pooled as a whole for Class 1 plant?
  

 3      A.  There's been a loss of sales in California.
  

 4      Q.  Okay.  But you had to kind of back out of that
  

 5   calculation by kind of breaking down the fat and solids nonfat
  

 6   to factor that; is that right?
  

 7      A.  To figure out the pounds of pool Class 1?
  

 8      Q.  That's correct, for March of 2009?
  

 9      A.  I mean, that's the pounds that were in the pool per
  

10   CDFA Exhibit, it's already been introduced in the hearing.
  

11      Q.  I guess, your Honor, I would object on the grounds that
  

12   I think it is misrepresentative of what they have offered it
  

13   for.  And for what they offered it for was in the testimony of
  

14   Mr. Shehadey.  Further, I would move to strike to the extent
  

15   that they have asked Mr. Shehadey about these numbers and
  

16   represented it to be something different than what this
  

17   actually reflects.  I think that when they were proposing the
  

18   numbers to him, they were talking about, and Mr. Shehadey was
  

19   talking about, the sales remaining flat, he was talking about
  

20   the total sales of the producer-handler which have, in fact,
  

21   remained flat at .25 percent, and the difference in the change
  

22   compared to the pool is not at all attributed to the
  

23   producer-handlers, but in fact, changes to the out-of-state
  

24   market and the pool itself.  So that's the basis for my
  

25   objection to this document and the basis of my motion to strike
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 1   or to the extent that they discussed this with Mr. Shehadey.
  

 2       MR. ENGLISH:  Your Honor, Chip English.
  

 3       JUDGE CLIFTON:  Wait, let me hear from Mr. English first,
  

 4   and then let me here from --
  

 5       JUDGE CLIFTON:  Okay.  Mr. Beshore.
  

 6       MR. BESHORE:  Well, I just wanted to join in, I think this
  

 7   is probably stated by Ms. Hancock, but on 155, the two numbers
  

 8   at the bottom, minus 14 and plus 3.1, are labeled as identical,
  

 9   but they are not identical.  One is a share percentage the
  

10   other is a volume percentage comparison, and there's been
  

11   testimony to that.  But I think that makes it quite misleading.
  

12       JUDGE CLIFTON:  Go -- don't leave.  Okay.  So when we're
  

13   looking, let's look first at the producer-distributor percent
  

14   change.
  

15       MR. BESHORE:  Yes.
  

16       JUDGE CLIFTON:  So --
  

17       MR. BESHORE:  That's a market share percent change.
  

18       JUDGE CLIFTON:  Yes, correct.
  

19       MR. BESHORE:  And it's not a volume percent change.  The 14
  

20   is a volume percent change.  They are two different ratios
  

21   labeled as if they are comparative ratios.
  

22       JUDGE CLIFTON:  You know, you are amazing, Mr. Beshore,
  

23   thank you.  Mr. English?
  

24       MR. ENGLISH:  I think we can explain the label and it's
  

25   being explained as we go along.  And then we can call that, you
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 1   know, a share.  The fact of the matter is, your Honor, that
  

 2   what Exhibit 155 demonstrates, and it doesn't matter whether
  

 3   the milk comes from out-of-state.  First, Mr.  Blaufuss is the
  

 4   point to come up with a total Class 1 sales in California?
  

 5       MR. BLAUFUSS:  Correct.  Out-of-state milk coming in as
  

 6   Class 1, the exempt pounds, and then just the total pooled
  

 7   Class 1 is supposed to be representative of the total Class 1
  

 8   in the State of California.
  

 9       MR. ENGLISH:  So if you left out the out-of-state Class 1
  

10   sales for either or both months, would you be properly
  

11   representing the total sales of Class 1?
  

12       MR. BLAUFUSS:  No, no, I would not.
  

13       MR. ENGLISH:  So the fact of the matter is, that what the
  

14   14.01 percent is, is a drop from March 2009 to August 2015,
  

15   correct?
  

16       MR. BLAUFUSS:  That's correct.
  

17       MR. ENGLISH:  Okay.  And we can call it a share, your
  

18   Honor, so we can modify the exhibit to call it a share, that
  

19   nonetheless, the share that the producer-distributors have of
  

20   Class 1 over that period has changed.  So I would propose that
  

21   we say if that's what people say it is, and I don't disagree, I
  

22   think it wasn't intended to be, to say otherwise, but if it's
  

23   the share of Class 1 producer-distributor change, then I would
  

24   say that corrects any misperception, and it is the case that
  

25   that share has gone up from 20.55 to 23.96.
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 1       JUDGE CLIFTON:  All right.  So I propose then, and I'm
  

 2   going to ask Mr. Blaufuss if he agrees with this.  The words at
  

 3   the very bottom of Exhibit 155 that now say, "California
  

 4   producer-distributor Class 1 percent," no, "Class 1, percent
  

 5   change," I would add, "of market share".  Would that be
  

 6   accurate, Mr. Blaufuss?
  

 7       MR. BLAUFUSS:  Yes.
  

 8       JUDGE CLIFTON:  All right.  So I'm going to add that, and
  

 9   I'm going to ask Ms. Frisius to add that on the record copy.
  

10   So after the word "change" we add "of market share".  So
  

11   there's a, there is Class 1, and I'm going to ask her to put a
  

12   comma after Class 1.  So it's Class 1, and then the percent is
  

13   a percent change of market share.  All right.
  

14           Now, let's look at the number just above that.  That's
  

15   also Class 1, and so I'm going to propose, Mr. Blaufuss, that
  

16   we put a comma after the 1, Class 1, and then add something to
  

17   explain what the percentage change is of.  And Mr. Blaufuss,
  

18   what should we call it?
  

19       MR. BLAUFUSS:  CA Class 1 percent change volume share or
  

20   volume sales.
  

21       JUDGE CLIFTON:  Okay.  Mr. English, is that satisfactory to
  

22   you?
  

23       MR. ENGLISH:  That is satisfactory to me.
  

24       JUDGE CLIFTON:  That's called change of volume sales.
  

25       MR. BLAUFUSS:  Or sales volume, however you want to write
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 1   it.
  

 2       JUDGE CLIFTON:  Let's call it sales volume, thank you.
  

 3   Change of sales volume.  Okay.  Ms. Frisius, on the record copy
  

 4   I want you to put a comma after the 1, on California Class 1,
  

 5   comma, percent change of sales volume.  All right.
  

 6           So the way that will read, those last two categories,
  

 7   say, "California Class 1, percent change of sales volume," and
  

 8   the next line down says, "California producer-distributor"
  

 9   which is shown as P-D, "Class 1 percent share of market share."
  

10       MR. ENGLISH:  And, your Honor, I would like to bifurcate
  

11   and deal with the exhibit first and then deal with the motion
  

12   to strike, because I think that will take us longer.  If we
  

13   can't bifurcate it, we can't bifurcate it.  It is to strike the
  

14   testimony of Mr. Shehadey as it relates to the exhibit.
  

15       JUDGE CLIFTON:  Well, okay.  Let me just comment on that.
  

16   The reason we have Exhibit 154 identified and therefore, in the
  

17   record, is that the witness testified from it.  And his
  

18   testimony related to it, until today.  And so it will remain in
  

19   the record, but I understand why Mr. English is not moving its
  

20   admission, it has flaws.  So the identified Exhibit 154 remains
  

21   in the record, and anyone can look at it as part of what, well,
  

22   as, when Mr. Shehadey is asked to look at Exhibit 154, this is
  

23   what he looked at.
  

24           All right.  Now, with regard to 155, Mr. English, you
  

25   may continue.
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 1       MR. ENGLISH:  All right.  I believe that, the fact at this
  

 2   point the exhibit is properly labeled, it is identified where
  

 3   the data comes from, and I think it should be admitted.  And it
  

 4   shows precisely that, even as Class 1 sales have dropped in
  

 5   California, the market share for one group of entities and
  

 6   maybe others, but for this group of entities has gone up.
  

 7   That's what it shows, that's what it's intended show, and I
  

 8   think it is admissible.
  

 9           As to the further motion to strike testimony related to
  

10   it or 154, I don't think it's a fair representation,
  

11   Mr. Shehadey did not understand that what we were talking about
  

12   at least generally, was the concept that producer-handlers had
  

13   grown in relative market share as to others.  And he certainly
  

14   found a way to answer the question more than adequately, and if
  

15   you are going to strike any portion of the testimony, you then
  

16   have to strike all of it, including his explanation.  So I
  

17   think that the fair reading is that it all should come in.  I
  

18   think he more than adequately explained in his view of why the
  

19   markets have changed.
  

20       JUDGE CLIFTON:  We had -- let me tell you what I think the
  

21   significance of Exhibit 155 is.  We had previously had
  

22   testimony, and it may have been from Mr. Blaufuss, I don't
  

23   recall, that made us focus on the difference between saying the
  

24   producer-handlers, the producer-distributors, share of the
  

25   California sales is rather minimal.  And we had had testimony
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 1   that said, but if you look at the Class 1 fluid sales, it's not
  

 2   minimal.  And so, for example, when we look at page 7 of
  

 3   Exhibit 152, Mr. Shehadey's testimony, the percentages that he
  

 4   is indicating there, include bullet points that talk about the
  

 5   total pooled milk in California, saying that the exempt quota
  

 6   is calculated in the total pool and then deducted, and that
  

 7   looks quite minimal in his statistic, 0.65 percent, less than a
  

 8   one percent figure, he gives.  So to me, that then, is in
  

 9   contrast with both the prior evidence about, look at the
  

10   Class 1 fluid sales.  Look at that.
  

11           And that is emphasized again in this Exhibit, Exhibit
  

12   155.  So I certainly am not going to strike it.  I think it has
  

13   value, and I think that Mr. Shehadey had ample opportunity to
  

14   discuss all of the issues, including how producer-distributors
  

15   serve and maintain their customers, and how they added, in
  

16   fact, milk when milk couldn't find a home elsewhere.  So I
  

17   think that all goes together nicely, in my opinion, and I'm not
  

18   going to strike it.
  

19           I will hear any other further objection, and
  

20   Mr. English, I'll hear anything further you want to add at this
  

21   point.  No.  Any further objection?  All right.  So I admit
  

22   into evidence, over objection, Exhibit 155.
  

23           (Thereafter, Exhibit Number 155, was
  

24            received into evidence.)
  

25       JUDGE CLIFTON:  All right.  Now, lunch.
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 1       MR. ENGLISH:  Precisely.
  

 2       JUDGE CLIFTON:  Let's be back and ready to go at 2:30.  We
  

 3   go off record at 1:16.
  

 4       (Whereupon, the lunch recess was taken.)
  

 5                            ---o0o---
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 1        WEDNESDAY, NOVEMBER 11, 2015 -- AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:30.  Mr. English?
  

 3       MR. ENGLISH:  Chip English.  Thank you, your Honor.  I
  

 4   don't have a lot of questions for additional direct, but if
  

 5   people could have Exhibit 1 handy, and this is a discussion on,
  

 6   the overall discussion is on pages 47230 and 47231.
  

 7                   CONTINUED DIRECT EXAMINATION
  

 8   BY MR. ENGLISH:
  

 9      Q.  Do you, on behalf of the Dairy Institute, have any
  

10   proposed modifications with respect to transportation
  

11   allowances, Mr. Blaufuss?
  

12      A.  Yes.
  

13      Q.  Okay.  And what is the purpose of the modifications?
  

14      A.  To include milk that is being pooled that's outside the
  

15   State of California to be eligible to receive the
  

16   transportation allowances.
  

17      Q.  So for that purpose, do you have language to offer and
  

18   would you tell us the first place where it would be offered?
  

19      A.  So in Section 1051.55.
  

20      Q.  We're going to be on page 47231, but he's carrying over
  

21   from 47230, paragraph B(2)(iii), does that help?
  

22      A.  Yes, sorry.
  

23      Q.  So this is on the first column, on the left, that is on
  

24   the left hand column of 47231?
  

25      A.  Correct.
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 1      Q.  Okay.  So where would you insert language?
  

 2       JUDGE CLIFTON:  First, read for us what you're looking at
  

 3   before you tell us what you would insert.
  

 4       MR. ENGLISH:  Well, that's what I was asking him to do,
  

 5   your Honor.  I was asking him where in 3 little i he would
  

 6   insert language, then we're going to have him read the language
  

 7   that he's going to insert.
  

 8       JUDGE CLIFTON:  Oh, okay.  In order to make sure we're all
  

 9   looking at what he's looking at, I would like for him to at
  

10   least begin to read how it looks now.  Okay.  And first of all,
  

11   Mr. Blaufuss, what is the page number that you are going to
  

12   read from in Exhibit 1?
  

13       MR. BLAUFUSS:  It would be 47231.
  

14       JUDGE CLIFTON:  All right.  And start it out for us so we
  

15   can see if we're looking at the same thing you are looking at.
  

16       MR. BLAUFUSS:  Correct.  So in 3 little i, and the first
  

17   sentence says, "for plants located in the located, located in
  

18   located in the Southern California."
  

19       JUDGE CLIFTON:  Yeah, that's what it says.  Yeah.  So it's
  

20   good we're revising it.
  

21       MR. ENGLISH:  More changes than we thought.
  

22       JUDGE CLIFTON:  Okay.  So I think everybody's there.  So
  

23   when he says 3 little i, he's talking about (iii) all right.
  

24       MR. ENGLISH:  So for plants located, and then strike in the
  

25   located.
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 1       JUDGE CLIFTON:  So Mr. English, you may ask your next
  

 2   question now.
  

 3   BY MR. ENGLISH:
  

 4      Q.  Well, why don't we --  well, because it's going to --
  

 5   we're going to change it.  So would you read it, the first
  

 6   clause as it should read, Mr. Blaufuss, for plants.
  

 7      A.  For plants located in the Southern California receiving
  

 8   area consisting of the counties of Los Angeles, Orange,
  

 9   Riverside, San Bernardino, San Diego, and Ventura Counties
  

10   receiving milk from counties other than Riverside or
  

11   San Bernardino -- and we would insert "or from outside the
  

12   marketing area".
  

13      Q.  So the insert that we're going to ask you is going to
  

14   be the same language that we insert in several locations; is
  

15   that correct, sir?
  

16      A.  That's correct.
  

17      Q.  And the language again is, slowly?
  

18      A.  Or from outside the marketing area.
  

19      Q.  Okay.  And it looks like we somehow managed to have the
  

20   same error of extra language in each of these sections, so each
  

21   of them should read, for plants located in the, once, correct?
  

22   So we don't have located in the twice, correct?
  

23      A.  That's correct.
  

24      Q.  Okay.  So 3 little i, so where else would you make this
  

25   change?
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 1      A.  In Section iv.
  

 2      Q.  Or four in the hole?  And where would that change go in
  

 3   that one?
  

 4      A.  It would be inserted, so I guess I'll just read the
  

 5   sentence, "for plants located in the Bay Area receiving area
  

 6   consisting of the counties of Alameda, Contra Costa,
  

 7   Santa Clara, Santa Cruz, San Francisco, and San Mateo,
  

 8   receiving milk delivered from any county," and then I would
  

 9   insert "or from outside the marketing area".
  

10      Q.  Okay.  And where is the next change?
  

11      A.  In part lower case v.
  

12      Q.  And is the same language?
  

13      A.  Correct.
  

14      Q.  And so could you read that clause with the added
  

15   language in 5 in the hole?
  

16      A.  Yeah, for plants located in the North Bay receiving
  

17   area consisting of the counties of Marin, Napa, Solano, Sonoma,
  

18   receiving milk delivered from any county or from outside the
  

19   marketing area.
  

20      Q.  Okay.  And finally, do you have one more change?
  

21      A.  Lower case vi.
  

22      Q.  vi?
  

23      A.  That's what I said.
  

24      Q.  All right.  So for 6 in the hole, yes?
  

25      A.  Yes.
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 1      Q.  Could you read the language as it should read?
  

 2      A.  For plants located in the Sacramento receiving area
  

 3   consisting of Sacramento County, receiving milk delivered from
  

 4   any county, and following that insert "or from outside the
  

 5   marketing area".
  

 6      Q.  Okay.  Is that all the changes you have to offer?
  

 7      A.  Yes.
  

 8      Q.  Okay.  Your Honor, at this time I call for admission of
  

 9   Exhibit 156 and make the witness available for
  

10   cross-examination.
  

11       JUDGE CLIFTON:  Does anyone wish to question Mr. Blaufuss
  

12   about his testimony with regard to Exhibit 156 before
  

13   determining whether you object?  No one.  Are there any
  

14   objections to the admission into evidence of Exhibit 156?
  

15   There are none.  Exhibit 156 is admitted into evidence.
  

16            (Thereafter, Exhibit Number 156, was
  

17            received into evidence.)
  

18       JUDGE CLIFTON:  Who would like to begin the questioning of
  

19   Mr. Blaufuss?  This is your last chance, this hearing.
  

20   Mr. Beshore?
  

21                        CROSS-EXAMINATION
  

22   BY MR. BESHORE:
  

23      Q.  Thank you.  Marvin Beshore.  I would not pass up the
  

24   last chance.
  

25           With the -- let me ask you.  Start with the discussion
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 1   on page 1 of your testimony, on Dairy Institute Proposal.  So
  

 2   does the Dairy Institute Proposal retain all three, three
  

 3   provisions for movement of milk or relating to the location of
  

 4   which milk is delivered, relating to compensation for getting
  

 5   milk to certain locations, that is location values for
  

 6   delivered prices, transportation credits, and transportation
  

 7   allowances?
  

 8      A.  Yes, that's my understanding.
  

 9      Q.  Okay.  So unless I missed it, you didn't talk about the
  

10   transportation credits at all.  What's that about?
  

11      A.  I focused on the allowances.  I'm a Dairy Institute
  

12   member but I'm also here for Dean Foods.  Dairy Institute
  

13   proposal still calls the transportation credits, but I didn't
  

14   really discuss it in any form.
  

15      Q.  Do you know why it's in the proposal?
  

16      A.  I believe that's what we agreed to as a group and
  

17   that's what ultimately Dairy Institute decided to put in their
  

18   proposal.
  

19      Q.  Okay.  Do you know anything more than that, about what
  

20   function those credits serve or are intended, why they are
  

21   intended to be there?
  

22      A.  Generally, I believe the credit system is meant to help
  

23   move milk from plant to plant.
  

24      Q.  And why would plant to plant, why should the pool pay
  

25   for movements from plant to plant?
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 1      A.  I believe we just maintained California, current
  

 2   California regulations in the proposal.
  

 3      Q.  Okay.  You don't know anything more about why they are
  

 4   needed?
  

 5      A.  No.
  

 6      Q.  Okay.  So the location value, location differential,
  

 7   zone differential payment system, let's talk about that a
  

 8   little bit.
  

 9           And let's, just for purposes of discussion, talk about
  

10   plants in Southern California, the $2.10 zone, which Dean Foods
  

11   has two fluid plants in that area, right?
  

12      A.  That's correct.
  

13      Q.  So when you, under Proposal 2, you have a system that
  

14   provides a higher blend price payment out of the pool for all
  

15   deliveries of producer milk to those locations, correct?
  

16      A.  Correct, because $2.10 is the highest zone in the state
  

17   of California.
  

18      Q.  So that $2.10 is payable irrespective of the distance
  

19   from which the milk travels to the plants, correct?
  

20      A.  That's correct.
  

21      Q.  So that within, you know, within the $2.10 zone, there
  

22   could be milk movements that, well, are there milk movements
  

23   within the zone that get the differential only or do they all
  

24   get a differential plus an allowance?
  

25      A.  I believe from looking at our mile brackets, we are
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 1   reducing, we're reflecting the fact that if milk is coming from
  

 2   Fresno, where it is 50 cents difference, you are relatively
  

 3   subtracting that value off of what is currently in the CDFA
  

 4   regulations for the current allowance.
  

 5      Q.  Okay.  So are the allowance amounts in Proposal 2, the
  

 6   current CDFA allowance amounts less some value related to the
  

 7   location differential grid?
  

 8      A.  Given that the regulations obviously call for milk to
  

 9   come from multiple counties or different counties, I believe
  

10   there was some averaging based on the differences in some of
  

11   those counties and what their differential value was to go into
  

12   some of those Southern California facilities.  So to say, I
  

13   can't sit here and say that it is a one for one subtraction,
  

14   there was a little bit of average to bundle the groupings of
  

15   counties as they are laid out in the proposal.
  

16      Q.  Does your, does Proposal 2, what's the, there are
  

17   non-Class 1 plants in the $2.10 zone, correct?  Are you aware
  

18   of that?
  

19      A.  I don't have the plant list in front of me, but it
  

20   wouldn't surprise me.
  

21      Q.  Okay.  Well, there have been a couple of witnesses from
  

22   Dairy Institute, a couple of cheese plant operators that are in
  

23   the Southern California area as I recall.
  

24          Do you remember that?
  

25      A.  Yes.
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 1      Q.  Okay.  So -- so you have got cheese plants down in the
  

 2   $2.10 zone.  If milk's delivered to those plants, it will be
  

 3   entitled to the same blend price as milk delivered to the
  

 4   Class 1 plants in the same zone, correct?
  

 5      A.  That's correct.
  

 6      Q.  And that would represent, you know, a cost to the pool,
  

 7   correct?  In that they are going to draw $2.10, draw a blend
  

 8   price out of the pool based on the $2.10 zone, same as the
  

 9   Class 1?
  

10      A.  Correct.  If they are in that same zone, base zone
  

11   differential, they would have the same blend price.
  

12      Q.  So one of the differences between Proposal 1 and
  

13   Proposal 2 is that in your, in the deficit zones, the
  

14   Non-Class 1 or 2 facilities do not draw additional value out of
  

15   the pool.  Would you agree with that, as you understand
  

16   Proposal 1 and 2?
  

17      A.  Sorry, could you restate that?
  

18      Q.  Okay.  So let me just, you talk about Proposal 1, so I
  

19   think transportation credits under Proposal 1, so I'm assuming
  

20   you have got a basic working understanding of --
  

21      A.  Yeah, are we talking allowances or credits?
  

22      Q.  Well, we're talking about what you call allowance and
  

23   what we call credit.
  

24      A.  Okay.  So I can see where, how we're confused here.
  

25      Q.  Okay.  So Proposal 1 has, does not propose continuing
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 1   what's called, what you call, what Proposal 2 calls the
  

 2   transportation credit program, okay?
  

 3      A.  Okay.
  

 4      Q.  Okay.  So I don't know what we want to call them, we'll
  

 5   call them transportation/credits or something.
  

 6      A.  Yep, I got it in my notes.  There will be no further
  

 7   confusion of the terms.
  

 8      Q.  Okay.  Good.  So one of the differences, and you know,
  

 9   a basic difference between the way Proposal 1's system of
  

10   compensating milk for moving to Class 1 is that, under
  

11   Proposal 1 we'd only compensate movement to Class 1 or 2 plants
  

12   in our system.  You understand that?
  

13      A.  Yes, I believe that to be true.
  

14      Q.  Okay.  Whereas under Proposal 2, working with the blend
  

15   payments payable to all plants in the deficit zones, in
  

16   essence, you are going to be taking money out of the blend
  

17   price pool for movements to the Class 3 or 4 plants in that
  

18   zone, correct?
  

19      A.  I would say we carry forward the rules and regulations
  

20   that are found in other Federal Orders, in that the plants,
  

21   depending on where they are located and the base differential
  

22   zones, that will be the payment they are allowed to take out in
  

23   the blend price.  So if they are a price point that's below the
  

24   base zone differential, then they will have a negative number
  

25   on their blend calculation.
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 1      Q.  And if they are in a plus zone they would have a
  

 2   positive number?
  

 3      A.  Yeah, and I think that was some of the math I worked
  

 4   through my first time up, was some of that Class 2 condensed
  

 5   numbers and adjusting those blend prices.
  

 6      Q.  Okay.  But just so it's clear for the record, one of
  

 7   the aspects of the location price system is that it prices all
  

 8   milk in that location zone, whether it be Class 1, Class 2,
  

 9   Class 3 or Class 4?
  

10      A.  That's correct.
  

11      Q.  Okay.  Okay.  So let me -- the modifications to your
  

12   proposal, Proposal 2, to provide for payment of out-of-state
  

13   milk or out of marketing area milk, is the rate to be the
  

14   highest rate that you have or what would the rate be?
  

15      A.  It would be the rate, whatever bracket they fit into.
  

16   So I would assume if milk's coming from outside of the state,
  

17   assuming the plant's in the Central part of California or the
  

18   Coast, it would probably be fitting in the top category of
  

19   miles bracket.
  

20      Q.  Okay.  So moving to your comments on on Proposal 1, and
  

21   we appreciate your appreciation, of course.  On the fixed
  

22   coefficient number, of course that could be changed if need be
  

23   by, you know, by a hearing and an amendment, of course, right?
  

24      A.  Certainly.  Yeah, I mean, I'm just raising it as a
  

25   potential concern.  It's not something that I have a major
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 1   issue with.
  

 2      Q.  Okay.  If cost did go up and with that fixed
  

 3   coefficient, the additional cost would fall on the, you know,
  

 4   on the handler supplying the milk, as opposed to the pool.  I
  

 5   mean, this is something that basically you would be, with the
  

 6   fixed coefficient, your reimbursement is going to be subject to
  

 7   that fixed coefficient.  If costs went up, you wouldn't have an
  

 8   adjustment in there to change it automatically, and the handler
  

 9   would -- would have, would bear the cost if they went up?
  

10      A.  And by handler, do you mean plant or the reporting, the
  

11   person reporting the producer milk.
  

12      Q.  Well, I meant the handler that would be able to capture
  

13   the transportation allowance/credit?
  

14      A.  So if there would be the adjustment, yeah, that would,
  

15   it would either be adjusted higher or lower, depending
  

16   ultimately how it was adjusted and what happened with the
  

17   energy prices.
  

18      Q.  Okay.  But setting aside energy prices, if, because it
  

19   is a fixed coefficient you don't get an additional
  

20   reimbursement, even though general cost of transportation had
  

21   gone up, that's going to fall on whoever's responsible for
  

22   those costs, right?
  

23      A.  I believe that's true, yes.
  

24      Q.  Okay.  And with respect to the moving average on the
  

25   fuel adjustment.  You suggest a four week, we proposed an eight
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 1   week.  One of the basic difference there is just how, to what
  

 2   extent spikes in short term movements in prices up or down are
  

 3   reflected in the short-term in the reimbursement, correct?
  

 4      A.  Correct.  Yeah, you are using a longer sort of
  

 5   eight-week average compared to a four, so it should flatten out
  

 6   the spikes.  And all things being equal, eventually you will be
  

 7   made whole in that transaction.  I just noted to say that eight
  

 8   week is longer than what's been in other Orders, not that
  

 9   there's, you know, it creates undue pressure on folks from
  

10   using eight week versus four.
  

11      Q.  But if it, if one of the thoughts was that it would
  

12   smooth it out a little bit, you would agree that it would, and
  

13   that it would eventually roll in whatever the price movements
  

14   were?
  

15      A.  Yeah, from a pure theory basis, yeah, that's how it
  

16   should work.  The number will eventually get caught up in the
  

17   average.
  

18      Q.  Okay.  You have a provision in Proposal 2, it's
  

19   10.55(c), it says, "the credit rates, transportation allowances
  

20   and credit rates shall be increased or decreased by the Market
  

21   Administrator to reflect per hundredweight changes in the
  

22   actual transportation cost as published by the California
  

23   Department of Food and Agriculture and its hauling rates
  

24   survey."
  

25          I didn't hear you testimony about that, but is that

7146



TRANSCRIPT OF PROCEEDINGS-VOL. XXXV

 1   still part of the proposal?
  

 2      A.  I believe so.
  

 3      Q.  Do you have any other comments for the record about,
  

 4   you know, what, you know, what data from what cost studies
  

 5   would be used by the Market Administrator, whether there would
  

 6   be any notice and comment before they were changed, or whether
  

 7   there was a lockstep change, what our base is?  Do you have
  

 8   anything more to offer on how that's supposed to work?
  

 9      A.  Not outside what's written in part (c).
  

10      Q.  Okay.  That's all I have right now.  Thank you,
  

11   Mr. Blaufuss.
  

12       JUDGE CLIFTON:  Who next has questions?  Ms. Hancock.
  

13                        CROSS-EXAMINATION
  

14   BY MS. HANCOCK:
  

15      Q.  Good afternoon.  Nicole Hancock.
  

16           The changes that you made to allow out-of-state milk to
  

17   receive transportation allowances or to qualify for
  

18   transportation allowances, can you tell me why it is that you
  

19   decided to make that change?
  

20      A.  Yeah, I think it keeps with what I talked about with
  

21   fortification.  It's my opinion and the Dairy Institute's
  

22   opinion, that if that milk is in the pool and it's fully pooled
  

23   and fully regulated, then it should enjoy the same benefits of
  

24   other milk that's in the pool, be it fortification or
  

25   transportation.
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 1      Q.  So how does that impact or does it impact, the
  

 2   treatment for out-of-state producers' ability to participate in
  

 3   the quota payment plan under Proposal 2?
  

 4      A.  I don't know.  Speaking from a quota perspective, just
  

 5   from what I just said, if it's fully pooled and fully
  

 6   regulated, they would enjoy the same benefits.  But if it's
  

 7   milk that isn't being pooled, then they would not enjoy having
  

 8   fortification or transportation credits or allowances,
  

 9   depending on how you use the term.
  

10      Q.  So as you, and I recognize that you are not the quota
  

11   person, I am just -- as you sit here, are you aware of any
  

12   changes that proposal, that are being made to Proposal Number 2
  

13   with respect to who can participate in the quota, in the quota
  

14   program?
  

15      A.  I don't believe we have adjusted our quota from what we
  

16   have discussed with, what Dr. Schiek discussed and what was in
  

17   the proposal.
  

18      Q.  Okay.  Thank you.
  

19       JUDGE CLIFTON:  What other questions are there for
  

20   Mr. Blaufuss?  Mr. Vandenheuvel?
  

21                        CROSS-EXAMINATION
  

22   BY MR. VANDENHEUVEL:
  

23      Q.  Good afternoon.
  

24      A.  Good afternoon.
  

25      Q.  Rob Vandenheuvel, Milk Producers Council.  Just a
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 1   couple clarifying questions, Mr. Blaufuss.
  

 2          Following up on Mr. Beshore's question about
  

 3   Provision C of that section relating to future adjustments, and
  

 4   I got distracted for minute so if I'm covering something he
  

 5   already asked you -- this statement indicates that "the
  

 6   allowance in credit rate shall be increased or decreased by the
  

 7   Market Administrator to reflect per hundredweight changes in
  

 8   the actual transportation costs."
  

 9           Is it intended that that's kind of vague in its
  

10   application, that the Secretary would have flexibility?  And
  

11   the reason I ask is because these, the hauling rate survey that
  

12   is noted in that language does not, it does not aim to try to
  

13   say what a transportation allowance or credit should be, but
  

14   rather what rates are from different locations and different
  

15   mileages.  So is it purposely vague in how it's written?
  

16      A.  I can only say what I told Mr. Beshore.  I really have
  

17   no other explanation or more details I can offer outside what's
  

18   written in the language.
  

19      Q.  Have you participated in a CDFA hearing in the past
  

20   where they set these allowance rates in the brackets?
  

21      A.  No, I haven't participated in any CDFA hearings.
  

22      Q.  Okay.  Thank you.  All right.  In general, in your
  

23   experience, who pays the hauling costs of transporting milk
  

24   from the farm to the plant, in this case, a Class 1 plant that
  

25   would be eligible for these transportation allowances or
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 1   credits?
  

 2      A.  Sometimes that transaction is picked up by the plant,
  

 3   most of the times it is picked up, borne onto the cost of the
  

 4   producer, as I understand it.
  

 5      Q.  As you understand it.  The language of Proposal 2,
  

 6   Section 1055, or 1051.55(b) is, contains the provisions related
  

 7   to the Transportation Allowance Program, just making sure I'm
  

 8   looking at the right place, correct?
  

 9      A.  Yeah, (b) would be the allowances.
  

10      Q.  So if I'm looking here, it appears that (b) starts,
  

11   "each handler operating an eligible pool plant and the handler
  

12   that transfers or diverts bulk milk from a pool plant to an
  

13   eligible pool plant, and each handler described in 1051.9(c) or
  

14   1051.9(d) that delivers producer --
  

15       JUDGE CLIFTON:  Just to be clear, Mr. Vandenheuvel,
  

16   1051.9(c)?
  

17       MR. VANDENHEUVEL:  Yes.
  

18       JUDGE CLIFTON:  Or 1051.9(d)?
  

19       MR. VANDENHEUVEL:  Yes.  I'm sorry, shorthand there.
  

20   BY MR. VANDENHEUVEL:
  

21      Q.  So I guess my point, rather than reading Federal
  

22   Register language into the record, my point is that this
  

23   allowance applies to a handler that's either purchasing milk or
  

24   responsible for delivering milk to a, to a pooled handler that
  

25   meets the definitions of this section, that would be who gets
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 1   credit for the transportation allowance?
  

 2      A.  Yes.  So it would be a 9(c), 1051.9(c), 1051.9(d) and
  

 3   then a pool plant, I mean, there's the language, so "eligible
  

 4   pool plant, handler transfers or diverts bulk milk to a pool
  

 5   plant to other eligible pool plants that would be available to
  

 6   receive that credit for that allowance," or however you want to
  

 7   use the term.
  

 8      Q.  Okay.  And 1051.9(c), those are cooperatives?
  

 9      A.  That is correct.
  

10      Q.  Okay.  Does Dean Foods buy all of its milk supply from
  

11   cooperatives in California?
  

12      A.  No.
  

13      Q.  So there are independent shippers that Dean Foods has a
  

14   relationship with?
  

15      A.  That's correct.  And I have testified to such in
  

16   complete Part 1.
  

17      Q.  Okay.  Under a scenario where Dean Foods purchases milk
  

18   direct from a dairy farmer who receives the credit or the
  

19   allowance in this case, who -- what -- to what is that
  

20   allowance applied?  Is it directly to the producer or is it on
  

21   the plant's obligation to the pool, or the plant's accounting
  

22   to the pool?
  

23      A.  I believe as it's been described to me, that would go
  

24   to the producer, or at least that's my understanding.
  

25      Q.  You are aware that is how it is in currently in
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 1   California, that milk is, or that those dollars are sent to the
  

 2   producer?
  

 3      A.  Yes.
  

 4      Q.  Okay.  I don't see in this section where that is, so is
  

 5   there in another section where there's an obligation from the,
  

 6   an obligation for the pool plant to pass along those
  

 7   transportation allowance dollars to their direct shipper, in
  

 8   order to mirror what's currently going on in California?  Maybe
  

 9   it is another section.
  

10      A.  Sorry, I'm just trying to read to see here.
  

11      Q.  Okay.
  

12       JUDGE CLIFTON:  And for the record, this discussion has
  

13   been on Exhibit 1, page 47230, the third column.
  

14       MR. BLAUFUSS:  I don't see where that language is included,
  

15   but it would be my understanding that that would be a change
  

16   that we would be willing to make to be reflective of what's in
  

17   current regulations.
  

18   BY MR. VANDENHEUVEL:
  

19      Q.  Okay.  So it is the Dairy Institute's position, as you
  

20   understand it, that these transportation allowances in the case
  

21   where a Cooperative is not involved in the transaction, that
  

22   that money would, in fact, be directly, it would be passed
  

23   through the handler of the pool plant to its direct shipper?
  

24      A.  That's my understanding how the California system works
  

25   today, and that's how we would intend that to be in our
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 1   proposal.
  

 2      Q.  All right.  With that understanding, I can't say I see
  

 3   that in the proposal, and so perhaps another witness, since,
  

 4   you know, your availability is limited, could provide
  

 5   additional testimony at some point, because it doesn't, at this
  

 6   point I don't see it, and it's -- it's difficult to assess
  

 7   whether I'm done with this issue unless it is very clear in the
  

 8   language.  So with that caveat, I don't have anymore questions
  

 9   at this time.
  

10       JUDGE CLIFTON:  Thank you for that, Mr. Vandenheuvel.  Who
  

11   else has questions for Mr. Blaufuss?
  

12       MR. RICHMOND:  Bill Richmond, USDA.  I think we have some
  

13   questions, but could we just have maybe perhaps a couple of
  

14   minutes?
  

15       JUDGE CLIFTON:  Yes.  Let's see, it's 3:03.  Let's -- it's
  

16   3:04.  Let's plan to be back and ready to go about 3:12.  3:12.
  

17       (Whereupon, a break was taken.)
  

18       JUDGE CLIFTON:  We're back on record at 3:12.
  

19   Mr. Richmond?
  

20                        CROSS-EXAMINATION
  

21   BY MR. RICHMOND:
  

22      Q.  Thank you, your Honor.  Thank you for the short break.
  

23           Just a couple questions, Mr. Blaufuss.
  

24           Okay.  So help us understand Exhibit 156.  So what this
  

25   does is identify some of the issues that the Dairy Institute
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 1   has with Proposal 1.  I think what we're having trouble
  

 2   understanding is, do you intend to provide any alternatives to
  

 3   what was proposed or are we just identifying areas that could
  

 4   potentially be improved?
  

 5      A.  I think our proposal calls for both transportation
  

 6   credit allowance, and that's what I have referred to.  So I'm
  

 7   not making any amendments besides the one that I talked through
  

 8   with Mr. English from our original proposal.
  

 9      Q.  Okay.  And I think what triggered the break was -- was
  

10   from Mr. Vandenheuvel's questions about figuring out where in
  

11   your proposal there are provisions for milk coming directly
  

12   from farms to plants, and how that credit scheme could work.
  

13   So it would really help us if maybe you could help us
  

14   understand the intent the Dairy Institute a little better?
  

15      A.  With respect to Mr. Vandenheuvel's question, you know,
  

16   I think it would just take a little clean up, a sentence or two
  

17   addition, or just a couple words.  It's part (b) that he talked
  

18   through, to make sure that it's clear that if it is direct
  

19   ship, it is functioning as it is today.  And I don't know what
  

20   the exact language would be, but it would be our intent to
  

21   maintain what occurs today would occur under our proposal, so
  

22   that that money is being passed along, it's not being collected
  

23   and saved and not distributed as it is today.
  

24      Q.  Okay.  I appreciate that.  That helps.  So has Dean
  

25   Foods or the Dairy Institute done any kind of analysis in terms
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 1   of the total dollars involved that we're talking about here?  I
  

 2   mean, what might a typical Dean Foods plant or a plant of that
  

 3   size, not to get into any kind of proprietary information of
  

 4   the like, but what kind of allowance dollars are we talking
  

 5   about?
  

 6      A.  Without getting into specifics, if you look at my
  

 7   Testimony 1, you can kind of do some math around it and
  

 8   figuring out, you know, potentially what ballpark it would be
  

 9   miles-wise, as I put in our milk supply maps, so you can kind
  

10   of get a sense that route, how many miles our milk is away from
  

11   our plants.
  

12      Q.  Okay.  And maybe a better way to frame the question is,
  

13   if you think about the entire dollar amount that would be
  

14   subtracted form the pool in order to pay transportation
  

15   allowance or transportation credits?
  

16      A.  The total credit or the, and I guess in our case, the
  

17   allowance, Proposal 1 would be the credit, I would assume that
  

18   that dollar amount would be what's generated today or pulled
  

19   out of the California pool today, and I don't have that number
  

20   available.  I would imagine that's a number we could find, but
  

21   I don't have that number.
  

22      Q.  So you don't see as a result of your modification to
  

23   Proposal 2, regards to milk coming from outside of the
  

24   marketing area, you don't envision there to be any kind of
  

25   increase in total dollars that are coming out of the pool?
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 1      A.  I think you would have an increase because you would be
  

 2   regulating out-of-state milk that today you are not regulating,
  

 3   but at the same time you are also adding, in this case, a
  

 4   Class 1 product that's not being regulated, so you are also
  

 5   adding value to the pool while also having some subtraction as
  

 6   well, so it cuts both ways.
  

 7      Q.  Okay.  Are you able to perhaps estimate the volume of
  

 8   milk from out-of-state that --
  

 9      A.  I think you can get a rough estimate on CDFA Exhibit 61
  

10   and I don't know which part that would be, but they actually
  

11   have a calculation for the amount of out-of-state Class 1
  

12   pounds coming into California.  And they go month by month, so
  

13   you can do an estimate, roughly, of how many pounds that is on
  

14   a monthly basis.
  

15      Q.  Okay.  I think that's all we have.  Thank you.
  

16      A.  Yep.
  

17       JUDGE CLIFTON:  Before I invite redirect, is there anyone
  

18   else who has questions for Mr. Blaufuss on this topic or any
  

19   other, since he's leaving us?  Oh, Mr. Beshore's excited.  I
  

20   see none.  Is there any redirect, Mr. English?
  

21       MR. ENGLISH:  Chip English.  Your Honor, I have no
  

22   redirect, I just want to thank Mr. Blaufuss for Parts 1, 2, 3,
  

23   5, 4, and 6 of his testimony, and especially thank him for his
  

24   long attendance at that proceeding, since he and a few others I
  

25   think are starting to get out of here.  But I'm very grateful
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 1   for his assistance.  I have no redirect.
  

 2       JUDGE CLIFTON:  Yes, I already nominated you to be called
  

 3   Doctor.  I do encourage you to work on that Ph.D., young man.
  

 4       MR. BLAUFUSS:  That's way too much math and statistics for
  

 5   me to ever want to do.
  

 6       JUDGE CLIFTON:  Thank you so much.  You may step down.
  

 7       MR. BLAUFUSS:  Thank you, your Honor.
  

 8       JUDGE CLIFTON:  What I would like to do is invite some
  

 9   dairy farmers to testify, and I would like to begin with
  

10   Mr. Netto.  If you would come forward, please.
  

11           Please make yourself comfortable and I'll be swearing
  

12   you in in a seated position and then I'll ask you to state and
  

13   spell your name for us.
  

14           Speaking into this microphone is a little tricky, you
  

15   may have to scoot closer toward it, and it is also difficult,
  

16   when it's in your face, to see your notes, but hopefully that
  

17   will work out.  All right.  Feel comfortable?
  

18       MR. NETTO:  I'm good.
  

19       JUDGE CLIFTON:  Good.  If you would raise your right hand,
  

20   please.
  

21           Do you solemnly swear or affirm under penalty of
  

22   perjury that the evidence you will present, will be the truth?
  

23       MR. NETTO:  I do.
  

24       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

25   name.
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 1       MR. NETTO:  My name is James Netto.  It's J-A-M-E-S, N --
  

 2   as in Nancy -- E-T-T-O.  I'm from Hanford, California.  You
  

 3   want a little background?
  

 4       JUDGE CLIFTON:  Yes.
  

 5       MR. NETTO:  Okay.  I'm -- actually, my family emigrated
  

 6   here in the early 1900's and I'm actually the third generation
  

 7   at different times to have dairy cows and milk them, and we
  

 8   have been different businesses.
  

 9           I started in business when I was 20 years old in a
  

10   small little 50-cow dairy in Laton, California.  I proceeded to
  

11   go into the grain business in 1986.  I am a partner at a
  

12   company called Penny Newman Grain, based out of Fresno,
  

13   California.  We service one-third of the dairymen in California
  

14   buy feed from us.  I'm Vice President of Production and Sales.
  

15           Over the years, I have had different companies.  Me and
  

16   my brother and my family, we formed a company called Netto Ag.
  

17   We process corn silage.  We're the second largest corn silage
  

18   company in the State of California and possibly in the nation,
  

19   we do a million and a half tons a year.
  

20           I also have two dairies.  I have a 1200 cow Holstein
  

21   dairy and about 950 cow Jersey dairy.  So I'm pretty
  

22   intertwined in the dairy business, to say the least.  Most of
  

23   my income, or non-income, comes from the dairy industry.
  

24       JUDGE CLIFTON:  Now, let me stop you there.  That is
  

25   amazing.  All right.  What is the company called that's right
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 1   here in Fresno that produces the feed, including the silage?
  

 2       MR. NETTO:  It's called Penny Newman Grain Company.  We're
  

 3   a 138 year-old company and there's three owners.  And we're the
  

 4   fourth set of owners, and it's been sold to the employees each
  

 5   and every time in the last 138 years.  So we're the fourth set
  

 6   of owners.  We're the second oldest company in Fresno.
  

 7       JUDGE CLIFTON:  Wow.  Truly?
  

 8       MR. NETTO:  Truly.  Continuously ran company.  Penny, like
  

 9   penny in your pocket -- Newman Grain.
  

10       JUDGE CLIFTON:  Is Penny Newman all one word?
  

11       MR. NETTO:  Yeah.  Penny Newman Grain Company.
  

12       JUDGE CLIFTON:  So if it's the second oldest business in
  

13   Fresno, in what year did it begin?
  

14       MR. NETTO:  I think it was 1876, I think.  It's 138 years
  

15   old so I would have to back up the math, but we're right there.
  

16       JUDGE CLIFTON:  Wow.  And currently it's owned by the
  

17   employees?
  

18       MR. NETTO:  There's three of us.  We were all employees
  

19   when we got there, and our boss sold us the business.  I was
  

20   there a year and a half, and I think my the one partner was
  

21   there eight years, the majority owner, and so there's three of
  

22   us that own it.  We have been together for almost 28 years now.
  

23   And our big thing is we service the dairy industry, so we have
  

24   seen the high's and the low's of the industry.
  

25       JUDGE CLIFTON:  Now, I mentioned the silage, but I might
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 1   have gotten that mixed up.  Is the silage strictly Netto Ag's
  

 2   business or does Penny Newman do silage?
  

 3       MR. NETTO:  It is strictly Netto Ag.  It is owned by myself
  

 4   and my brother, his wife and my wife.  And we have been in
  

 5   business about 32 years, I think, from the time we bought our
  

 6   first silage truck.  And now we employ about, during the season
  

 7   we employ about 135 people.  Penny Newman employs about 180 and
  

 8   the dairy and the farming, which we farm about 1900 acres, we
  

 9   have, oh, I think about 26 employees there.
  

10       JUDGE CLIFTON:  Who is filling in for you while you are
  

11   here?
  

12       MR. NETTO:  You know what?  I hire good people.  So -- and
  

13   the key to any business is to have the right people work for
  

14   you.  So --
  

15       JUDGE CLIFTON:  That is a tremendous amount of work going
  

16   on.  I'm very impressed.
  

17       MR. NETTO:  Thank you.
  

18       JUDGE CLIFTON:  So how old were you when you first were
  

19   around cows?
  

20       MR. NETTO:  Well, I was, I started milking cows at the age
  

21   of 10.  We had 20 cows.  Then my dad got out of the business
  

22   when I was 15, I think.  And I always had a love for the
  

23   animals.  So when I was 20 I married a dairy girl and went to
  

24   work for my father-in-law.  Quit college, got married, went to
  

25   work for my father-in-law.  And six months after that I said I
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 1   went to go into business for myself, so I found a neighbor up
  

 2   the road that wanted to sell some cows, and I borrowed some
  

 3   money from my grandfather, and I started.  And, you know what?
  

 4   We didn't have much, but we just made it work.  And over the
  

 5   years, the dairy industry has been very, very good to me.
  

 6       JUDGE CLIFTON:  Now, you mentioned Laton, California.
  

 7   Would you spell that for me?
  

 8       MR. NETTO:  L-A-T-O-N.
  

 9       JUDGE CLIFTON:  L-A-T-O-N.  Where is that?
  

10       MR. NETTO:  That's about 20 miles due south of here.
  

11       JUDGE CLIFTON:  All right.  And the Fresno business,
  

12   Penny Newman's, obviously been here all that time.
  

13       MR. NETTO:  Correct.
  

14       JUDGE CLIFTON:  Is Netto Ag also based in Fresno?
  

15       MR. NETTO:  It's in Hanford, which is probably about 28
  

16   miles south of here.
  

17       JUDGE CLIFTON:  And that's where you have your business
  

18   address?
  

19       MR. NETTO:  Yeah.  Born and raised there, too.  I live two
  

20   miles from where I was born.
  

21       JUDGE CLIFTON:  All right.  Very good.  All right.  That's
  

22   excellent background.  Do you want to give us any additional
  

23   background before you begin with your message?
  

24       MR. NETTO:  No, I think that's probably enough.  It's more
  

25   than everybody wants to hear, probably.
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 1       JUDGE CLIFTON:  No, that's very exciting, actually.
  

 2       MR. NETTO:  The reason I came down here today was, it's
  

 3   pretty simple, is that I have watched the industry in a
  

 4   tailspin for the last, except with the exception of last year
  

 5   since last year was a great year, but since '09 we have been in
  

 6   a tailspin.  And so I came down here to support the California
  

 7   Co-ops Proposal to move to the Federal Order.  And probably the
  

 8   reason, I think every dairyman in California ought to be able
  

 9   to wake up in the morning and compete with everybody across the
  

10   U.S.  And you can't, you -- if we're on equal playing field,
  

11   and then if we can't make it in the dairy industry in
  

12   California, we should exit the industry.  But right now, we're
  

13   at a different, we're at a disadvantage the way the CDFA is
  

14   pricing our milk.  And in order to, in order to move the next
  

15   level, to find out -- I think California dairymen are already
  

16   doing it.
  

17           I hear a lot of things about diversification.  Our
  

18   industry, there's a lot of dairymen moving to trees already.
  

19   We have, you know, we just recently, I went over some numbers
  

20   with my friends who I have been on a co-op board before, but
  

21   I'm not anymore, and the average co-op, the three co-ops in
  

22   California are almost averaging 6.6 reduction in milk in the
  

23   last, this is in the last few months, over year on year, month
  

24   on month might be better to put it on that way, it's not year
  

25   on year.  I can understand why that's coming because I have two
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 1   dairies, and if it wasn't for the love of the cows, it is not a
  

 2   very good business, to be honest with you.  I stay in it
  

 3   because my family did it, and I feel this loyalty to my
  

 4   animals, and my employees, and everything.  But, you know,
  

 5   it's, dairymen are price takers, not price givers.  And so we
  

 6   need somebody to rationally look at what we are doing and how
  

 7   we should be paid.  And it seems like the state has let us
  

 8   down.  In my opinion, I have gone to the hearings, I have
  

 9   listened to it, we come out with nothing.
  

10           I was with a dairyman this morning, I had breakfast
  

11   with him, and he's debating getting out.  Really good friend of
  

12   mine.  He says, you know, "I'm getting at the age, why should I
  

13   stay in, James?  I am not making enough money to pay my bills,
  

14   I can't go on vacation, I'm just getting by.  I am eating up
  

15   equity."  And he brought up, he said, look, because I told him
  

16   I was coming to the hearing, he goes, "If we got to the Federal
  

17   Order and it was, and got rid of change the whey allowance and
  

18   all that," the numbers that he's looked at, he said it would,
  

19   per thousand cows, would be $200,000 a year, and he has 1200,
  

20   so math says it's $240,000.  He would make more.  He goes,
  

21   "James, that's the difference between making it and not.  And
  

22   you know, you need to go here and tell people, well, what are
  

23   we doing?  We have to move in a different direction."
  

24           I know the processors have electrical costs that are
  

25   expensive, and but so does every dairyman.  We live in the same
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 1   state.  So they always talk about their costs, they want us to
  

 2   pay the highest feed price, but yet get the lowest price for
  

 3   our milk over the rest of the United States, or at the lowest.
  

 4           What I keep telling everybody is that, put us at a
  

 5   level that if we belong in the dairy business, if I can compete
  

 6   with the guy in Wisconsin, then I'll stay in the business.  But
  

 7   if we can't, then we need to move on to pistachios and almonds.
  

 8   But if that happens, we're going to lose a lot of jobs in the
  

 9   state.  I mean, the numbers of the, what is it, I don't know
  

10   exactly the numbers, I don't -- but it's huge.  One dairy job
  

11   versus six it makes.  It's -- the numbers are big.  I don't
  

12   know exactly what they are, but -- so, you know, I been doing
  

13   this for a long time.
  

14           And from 1986, if I remember the year, let me see.
  

15   Well, let's put it this way, from 2009 until this year, we have
  

16   lost 471 dairy families in the State of California.  And it is
  

17   out of those, I looked, I wrote a bunch of names down last
  

18   night just to see, and I come up with that it affected my
  

19   businesses, out of those 471 I serviced 120 of them in that
  

20   timeframe.  And I watched people, I knew two really good guys
  

21   that just couldn't take it, they decided to take their lives,
  

22   and, you know, tragedy.
  

23           But I think in any business, you don't mind waking up
  

24   in the morning and having a chance.  But the CDFA continues to
  

25   send us to a gun fight with a knife, by not getting us in a
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 1   price that is equal to our Wisconsin friends, our Michigan
  

 2   friends, and the rest of the country.  We're not saying give us
  

 3   more money, we're saying, put us in the game, Coach, get us off
  

 4   the bench.
  

 5           And that's -- that's all we're asking for with our
  

 6   proposal.  I have been wanting a Federal Order for five years.
  

 7   I spoke up on it, and you know, so, I think that's that's a big
  

 8   point.  That I think people just, nobody's asking for more,
  

 9   we're asking to give us a chance, you know, let us compete.
  

10           And the processors want to compete, but they want us to
  

11   compete at a disadvantage.  We just can't go on like this.
  

12   We're going to, you know, ethanol, you know, yeah, I heard the
  

13   Rien Doornenbal's testimony.  I happened, somebody said, listen
  

14   to this guy, so I put it on the other day and I listened to it
  

15   from my office.  Everything -- I wanted to make a statement
  

16   about that gentleman, everything he said about this history of
  

17   California was spot on.  And I want to back his statements when
  

18   I testify, that his historical from day one to today was
  

19   really, really good, and his historical view and his
  

20   perspective of the industry.  So that was pretty impressive.
  

21           You know, we can't, you know, I know we got the Milk
  

22   Protection Program, you know, MPP they call it, and it just
  

23   doesn't work.  I spent $53,000 last year signing up for that
  

24   and we never got close.  And when the price of milk was down
  

25   this year, I never got close to getting a payment, because
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 1   we're only 20 percent of the market, so they use 20 percent of
  

 2   the feed cost.  And they blend that into the pool, the Federal
  

 3   Government does.  The problem is, we got the highest feed cost
  

 4   in the country.  Yet, so -- so whenever they do start paying,
  

 5   we'll be the last ones to get paid.  And then -- then the
  

 6   processor says, "you guys can use hedging to make money."
  

 7   Well, I tried that, too.  And the problem is, is because the
  

 8   California Order is different than the Federal Order, our basis
  

 9   does not work, because it we got different pricing schedules.
  

10   So the, you know, and so you, you it's like being a bull spread
  

11   in the corn business.  It don't work.
  

12       JUDGE CLIFTON:  It's like being what?
  

13       MR. NETTO:  Well, it's like, it's in the corn business when
  

14   you, when you, when you buy I coined this, but you buy Canola,
  

15   and you buy soy bean meal to cut the, what it is, it basically
  

16   covers your hedge.  In other words, but they are supposed to
  

17   run parallel.  So if Canola, theoretically if Canola goes up,
  

18   if soybean meals goes up 20, Canola should go up $20 a pound,
  

19   but it don't happen.
  

20           And that's the same thing that's happened when we try
  

21   to hedge milk in California.  I think if you ask just about
  

22   every dairyman in California, that's tried to hedge milk.  80
  

23   percent of them don't do it anymore because they don't run
  

24   parallel.
  

25           So in closing, you know, I just think that we need to
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 1   be, give the California dairymen a chance to make it.  And I go
  

 2   back, I don't want to be in business if I don't belong.  But I
  

 3   just want the opportunity, and I think every dairyman in
  

 4   California wants the opportunity to compete.  And if we don't
  

 5   belong in the business, fine.  But what we have today puts us
  

 6   at a disadvantage every morning when we wake up.  And we can't
  

 7   continue down this road.  And I think that's why the California
  

 8   dairymen, the co-ops are here today.  And what they are trying
  

 9   to do.  And I appreciate the time you folks have been here
  

10   since late September, and it's kind of like, you know,
  

11   fascinates me that you can sit here that long, to tell you the
  

12   truth.
  

13           But please, when we look at this, think about just
  

14   giving the California dairymen opportunities to compete.  And
  

15   I'll end my statement there.
  

16       JUDGE CLIFTON:  Thank you.  That's a very powerful
  

17   statement.  Who would like to begin asking questions?
  

18   Mr. Beshore?
  

19                        CROSS-EXAMINATION
  

20   BY MR. BESHORE:
  

21      Q.  Marvin Beshore.  Thank you, Mr. Netto, very much, for
  

22   coming and your statement.  Just one quick question.  Where are
  

23   your herds located and how do you -- how do you market your
  

24   milk from the your areas?
  

25      A.  Both my herds, one is located in Hanford, California,
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 1   and one is located seven miles, which is on the Hanford-Laton
  

 2   border.  All my milk is marketed through Land O'Lakes co-op.
  

 3      Q.  Thank you very much.
  

 4       JUDGE CLIFTON:  Who next has questions for Mr. Netto?
  

 5   Mr. Richmond?
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. RICHMOND:
  

 8      Q.  Bill Richmond, USDA.
  

 9          Thank you very much, Mr. Netto, for your testimony.  We
  

10   appreciate it.
  

11          Do you own quota?
  

12      A.  Yeah, I have, I think I'm about, my Holstein dairy
  

13   does.  It's about 25 percent of my production is in the quota,
  

14   25 percent of my milk is in a quota position.
  

15      Q.  And so in your support of the Cooperatives' proposal to
  

16   establish a Federal Milk Order for California you would --
  

17      A.  Include the quota?  Yeah.  I think there's hundreds of
  

18   millions, I don't even know the amount of money invested, and I
  

19   think if we don't include it and proceed forward with it, that
  

20   it would have financial disaster for our industry in
  

21   California.  It needs to be a part of the process going
  

22   forward.  Quota is basically, it's tooken out of the dairyman's
  

23   money.  We adjust it between ourselves if it stays in the pool,
  

24   so I don't know how it would affect a processor.  Because it is
  

25   really the dairymen part it out the way, we take 16 percent of

7168



TRANSCRIPT OF PROCEEDINGS-VOL. XXXV

 1   the total gross milk goes to quota, and the rest of the money
  

 2   goes to everybody else.  So I think it is a dairyman issue, the
  

 3   quota.  I don't know how it really is a processor issue, other
  

 4   than maybe the Class 1 people have to pay a little more for
  

 5   milk, and I don't know that part of the game that well to speak
  

 6   about it.  But it is really governed by the, it is overseen by
  

 7   the state, but it is dairymen money that's distributed where it
  

 8   needs to be distributed.  And there's a lot of dollars invested
  

 9   in it.  And I think if the quota is not put in, I would bet any
  

10   amount of money the quota, that we would not get the Federal
  

11   Order off the ground in California.
  

12      Q.  I appreciate it very much.  Thank you.
  

13      A.  No problem.
  

14       JUDGE CLIFTON:  Mr. English?
  

15                        CROSS-EXAMINATION
  

16   BY MR. ENGLISH:
  

17      Q.  Mr. Netto, Chip English for the Dairy Institute of
  

18   California.  I just want to follow up on that series of
  

19   questions and your response.
  

20           I mean, I understand your statement that the quota is
  

21   about dairy farmers, but do you understand in Proposal Number
  

22   1, it is the co-ops position that in order to make the quota
  

23   work, that you have to have mandatory pooling so that all
  

24   processing facilities in the state are required to be pooled?
  

25      A.  Are required to be pooled?
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 1      Q.  Yes.  Do you understand that?
  

 2      A.  Yes, I understand that, sure.
  

 3      Q.  So that certainly impacts processing plants, correct?
  

 4      A.  I would imagine.
  

 5      Q.  Okay.  Do you understand that as part of that, first,
  

 6   do you understand there are Federal Orders that every existing
  

 7   Federal Order has performance standards to make sure that milk
  

 8   moves to Class 1 operations at some level?
  

 9          Do you know about that?
  

10      A.  A little bit, not a lot.
  

11      Q.  Okay.  Do you understand that Proposal Number 1, if
  

12   adopted, would have no performance standards so the Class 1
  

13   plants would have no assurance of receiving an adequate supply
  

14   of milk?
  

15      A.  We're only quota milk, Class 1 milk is less than 20
  

16   percent of our total milk supply, I don't see what the issue
  

17   would be.  There's plenty of milk to take care of the Class 1
  

18   milk supply, and by having a pool that would seem to facilitate
  

19   it better than not having a pool.
  

20      Q.  If Class 1 plants feel differently, does that mean that
  

21   they have a stake at this?
  

22      A.  Pardon me?
  

23      Q.  If Class 1 plants feel differently, that they need
  

24   performance standards as they have them under existing Federal
  

25   Orders, doesn't that mean that Class 1 plants have a stake in
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 1   how Proposal 1 comes out and deals with quota?
  

 2      A.  Wouldn't -- wouldn't the price go to the highest,
  

 3   wouldn't the milk price -- why would any dairyman turn down
  

 4   more money for his milk if it was in a pool?  Why would we
  

 5   starve a Class 1?  If I'm going to get $1.50 more a
  

 6   hundredweight for my milk in a Class 1 situation, don't you
  

 7   think the milk would rise to the highest price?  It would go to
  

 8   the highest bidder, which would not be a cheese plant, which
  

 9   would be a Class 1 plant?
  

10      Q.  But if in a pool you get the same amount of money
  

11   regardless, why do you bother shipping milk to a Class 1 plant
  

12   at all?
  

13      A.  Well, because when you have a pool, you got the quota
  

14   system, we're not going to get rid of the quota, and it's going
  

15   to facilitate the Class 1 market.
  

16      Q.  What will actually encourage an individual producer or
  

17   an individual organization to move the milk once you pool the
  

18   price and have no performance standards?
  

19      A.  I don't have an answer to that because I'm not a
  

20   processor on that part.
  

21      Q.  Thank you, sir.
  

22       JUDGE CLIFTON:  Who else has questions for Mr. Netto?
  

23   Ms. May?
  

24                        CROSS-EXAMINATION
  

25   BY MS. MAY:
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 1      Q.  Hi there.  Laurel May with USDA.
  

 2          I have just a small one.  Early in your testimony you
  

 3   said, you were talking about many dairies going to trees, and
  

 4   you said there's an average, there's an average of 6.6
  

 5   something reduction in milk, and you didn't say what the unit
  

 6   was that you were --
  

 7      A.  Well, in California, all three co-ops, in talking to
  

 8   their board members and some of their management, have all seen
  

 9   a reduction since like September forward to now, of at least
  

10   6.6 percent of their milk production is down from a year ago, a
  

11   month on month.  So you take in October versus October, October
  

12   '14 versus October '15, the average, the three largest co-ops,
  

13   their board members are telling me the least amount down is 6.5
  

14   percent in production in total milk that is being sent to the
  

15   creamery.
  

16          So what that's telling me is that our system is, we,
  

17   for the last, for the last, I have been in this business 30
  

18   years, and I understood the processor's point of view that, you
  

19   know, how can you guys cry uncle, you keep growing.  You keep
  

20   growing.  And you know what?  They actually had a good point.
  

21   And, if things are so bad, why don't you guys get out of
  

22   business?  But you guys keep growing.
  

23          Well, okay.  And so I sit there and I think about it as
  

24   a businessman I say, yeah, you know what, they got a good
  

25   point.  Part of it was the real estate in California was just
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 1   doing this in LA, and guys would sell out for $300,000 an acre,
  

 2   bring it down here and buy land for $4,000 an acre, and instead
  

 3   of milking 1,000 cows in LA, they milked 3,000 and still have a
  

 4   ton of money in the bank.
  

 5          So we had that kind of false economics going on, we had
  

 6   little dairymen going out, and we had bigger dairymen getting
  

 7   bigger.  Now, I'm watching 5,000 cow dairies go out of
  

 8   business, I'm watching 500 cow dairies go out of business.  And
  

 9   in the past it was hard to plead your case that we weren't
  

10   making money because production was always rising.
  

11          Well, let's look at an opposite now.  Production is,
  

12   this year, is down 6.6 percent, the rest of the country is up
  

13   3.1.  A lot of areas, a lot of the large milk sheds are up 2.9,
  

14   I just looked at it.  And so I think that crude model we have
  

15   in California is broken, and we need to go in a different
  

16   direction.  We need to try to save our industry and save all
  

17   the jobs in California.
  

18          So -- and we have a lot of jobs here due to the dairy
  

19   industry.  I'm sure somebody's testified to how many jobs that
  

20   the dairy industry actually, you know, materializes because of
  

21   that little cow milk in that milk barn.  And so, but, so now I
  

22   think finally the dairymen in California have something to
  

23   stand up and say, yeah, things are bad, we're down over 6.6
  

24   percent.  Statewide we're down 3 and a half percent total
  

25   supposedly by CDFA.  But I know the three co-ops, all of them
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 1   are telling us they are down tremendously this year.
  

 2          And what's happening, I'll go back to the tree
  

 3   scenario, is a lot of dairymen I talk to say, "I'm cutting back
  

 4   a little bit on cows.  I'm going to go plant me some" -- I own
  

 5   pistachios, walnuts, and almonds, I farm them all.  They are
  

 6   not even in the same category as a milk cow financially, I
  

 7   mean, it is just a fact.
  

 8          And so we have a lot of dairymen that are talking
  

 9   about, we haven't had a new dairy built in California, that I
  

10   can think of, in five years.  You know, all the existing
  

11   dairymen are just hanging on, fixing this, fixing that, and
  

12   continuing to try to survive in the business.  But this
  

13   business model cannot go on.  And I'm here because I have a lot
  

14   of jobs that I, that I have to try to keep, keep my people in
  

15   money and keep them taking care of their family.  And if I
  

16   don't have dairymen, I have got to let people go, and I don't
  

17   look forward to that.  So I would like the dairy industry to
  

18   get healthy.  And the only way to do it is to put us on an even
  

19   playing field with the rest the country, and then let's let the
  

20   chips fall where they may, and then we did everything we can,
  

21   that we can do for our dairymen.
  

22      Q.  Thank you so much for clarifying that for us.
  

23      A.  Thank you.
  

24       JUDGE CLIFTON:  Mr. Netto, if I wanted to look on CDFA's
  

25   website, I wouldn't be able to tell from that, would I, that a
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 1   co-op's receipts of milk are down 6.6 percent from September
  

 2   2015, looking back to September 2014?
  

 3       MR. NETTO:  No.
  

 4       JUDGE CLIFTON:  You know because you talk to people?
  

 5       MR. NETTO:  I'm friends with, I probably know close to a
  

 6   third of the dairymen in California.  So yeah, I do talk to the
  

 7   board members.  I, like I say, I was a former Board Member, and
  

 8   I have heard numbers that just floored me.  And I can tell by
  

 9   the amount of feed I'm selling, too, my numbers are down in
  

10   seals.  Because the dairymen, if simple math, if there's 8
  

11   percent less milk being produced, or 6 percent, there's 6
  

12   percent less feed being consumed.  And, so, yeah.  It's pretty
  

13   obvious we are in a tailspin.  It has started.
  

14       JUDGE CLIFTON:  And you specifically mentioned September
  

15   compared to last September, October compared to last October,
  

16   has it just started?
  

17       MR. NETTO:  Well, last year was a really, really good year.
  

18   We had a spike in milk prices, as did the whole country.  And
  

19   even when the whole country, we were still behind by a dollar,
  

20   we are always behind by a dollar in California, we have learned
  

21   to live with that.  But yeah, we were behind, and but last year
  

22   was a great year.  My dairy, it was -- it was, but I have given
  

23   it all back this year.  And the only reason that I probably
  

24   have just started going into the red at my facility, is because
  

25   I had all that extra cash in feed that I had bought to feed my
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 1   cattle because I had money to buy it, just like every dairyman.
  

 2   So the first few months of this year, I, on my accounts
  

 3   receivables, people were paying their bills.  I was saying, how
  

 4   are these guys paying their bills at, you know, the price of
  

 5   milk is pretty cheap.  Usually my AR starts getting bigger, my
  

 6   accounts receivable, and it takes longer to pay, and we have
  

 7   got to go out and push for money, but this year they seem to
  

 8   have made it pretty good until April or May.  But what happened
  

 9   was, the old money they made last year ran out.  So now we're
  

10   starting to see the effects of our accounts receivables are
  

11   starting to increase and getting bigger.
  

12           So, yeah, that was the difference between one year to
  

13   the other.  It's, you know, we have had I think the last month
  

14   we have averaged at least two dairies a week selling out in the
  

15   last month across the state, maybe three at the auction barns
  

16   are pretty busy.  It usually gets slow around Christmastime, so
  

17   we won't have too many more.  But off the top of my -- like I
  

18   said, I just talked to the auction yard, I think in the last
  

19   month between all, between four auction yards, they have had 11
  

20   sales.  So yeah, we are seeing a decrease in -- and what's
  

21   funny is every, every sale we go to now, you know, young stock
  

22   is the important, is the bloodline of a dairy that you have
  

23   heifers to replace your aging herd.  But when we go to the sale
  

24   now and 90 to 95 percent of the every heifer bought at the sale
  

25   that the dairymen put up, every one of them is going
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 1   out-of-state.  So it tells you that we are just moving in a
  

 2   different direction.
  

 3           Where before, 15 years ago, we bought all the heifers
  

 4   in Wisconsin and brought them to California.  Now Wisconsin is
  

 5   coming to California and buying all the heifers and taking them
  

 6   back.  So, yeah, we do have an issue here and we have to cure
  

 7   it.
  

 8       JUDGE CLIFTON:  Who else has questions from Mr. Netto?
  

 9   Mr. Netto, is there anything you would like to add before you
  

10   step down?
  

11       MR. NETTO:  No.  I just want to thank you for your time.
  

12   And all, I know you guys have made some big sacrifices in being
  

13   here.  I know it hasn't been easy being here in beautiful
  

14   Fresno all these months.  But thanks for coming.
  

15       JUDGE CLIFTON:  Fresno has been wonderful to us.
  

16       MR. NETTO:  Yeah, it is actually a great place to live.
  

17       JUDGE CLIFTON:  It is.  And congratulations to those who
  

18   planned the infrastructure here, including the highways and so
  

19   on.  It is just a marvelous place.  Thank you.
  

20           I have many Adams' here.  I would like to begin with
  

21   Mr. Adams, please.  Thank you.  We're now distributing a
  

22   document.  Ms. Frisius, I believe this is 157.  And this
  

23   particular document has a name at the bottom, Lantz Adams.
  

24   Please be seated.
  

25           (Thereafter, Exhibit Number 157, was
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 1            marked for identification.)
  

 2       JUDGE CLIFTON:  All right.  I'll swear you in in a seated
  

 3   position.  Would you raise your right hand, please?
  

 4           Do you solemnly swear or affirm under penalty of
  

 5   perjury that the evidence you will present will be the truth?
  

 6       MR. ADAMS:  Yes.
  

 7       JUDGE CLIFTON:  Thank you very much.  Please state and
  

 8   spell your name.
  

 9       MR. ADAMS:  Lantz Adams, L-A-N-T-Z, A-D-A-M-S.
  

10       JUDGE CLIFTON:  Thank you.  And I want to make sure
  

11   everyone has a copy of your statement before you actually
  

12   begin.  If you need a copy of the one-page Exhibit 157, please
  

13   raise your hand.  All right.  It appears that everyone has one.
  

14           Mr. Adams, I see that we have the written statement.
  

15   As you read it into the record, you are welcome to depart from
  

16   it at any time and add things.  It may help if you say, I'm
  

17   adding something here, just so we can keep track.
  

18       MR. ADAMS:  Okay.
  

19       JUDGE CLIFTON:  Okay.  All right.  You may proceed.
  

20       MR. ADAMS:  Good afternoon.  My name is Lantz Adams and I
  

21   am 15 years old and in the Tenth grade at Immanuel High School.
  

22   My father is a third generation dairy farmer and our dairy is
  

23   in Laton, California.  I am writing to you because our dairy
  

24   farm, like many others, is in dire financial straits and may
  

25   not make it to a fourth generation.  That thought makes me
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 1   sick.  As I think of my family's situation, and understanding
  

 2   that the USDA will make the final decision about how a
  

 3   California Federal Order will look, I have thought of several
  

 4   issues that you should consider:
  

 5   1.  Dairymen are going out of business due to low milk prices.
  

 6      A.  Many multi-generation family dairies are going out of
  

 7           business.
  

 8      B.  Over 90 percent of dairies, including our own, are
  

 9           family-owned.
  

10      C.  All of the earlier generations' work is sacrificed when
  

11           a dairy exits the industry.
  

12   2.  Dairies going out of business cause a negative impact on
  

13   society.
  

14      A.  Unemployed people become dependent on social programs.
  

15      B.  When dairies go out of business, it negatively affects
  

16           allied industries.
  

17      C.  After a loss of a dairy, it can be catastrophic to the
  

18           family structure.
  

19   3.  Additional items regarding milk.
  

20      A.  Dairy products from other countries could be
  

21           questionable quality.  (Example, melamine in Chinese
  

22           baby formula.)
  

23      B.  If less dairy products are getting produced, prices may
  

24           go up.  This could result in a less healthy diet.
  

25      C.  According to well-known doctor expert,
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 1           Dr. Wendy Bazilian, author of The SuperFoods Rx Diet
  

 2           and co-owner of San Diego-based Bazilians Health
  

 3           Clinic, unlike most other "wellness" drinks, milk is
  

 4           naturally nutrient-rich and balanced with a unique
  

 5           proportion of carbs, protein, in addition to the
  

 6           bone-boosting calcium, phosphorous and Vitamin D.
  

 7           Finally, I understand the importance of having milk
  

 8   processors in the State of California, but I also understand
  

 9   the necessity of having dairy families willing and able to
  

10   profitably produce the milk to fill those plants.
  

11           I know I'm only a kid, but what I see in this industry
  

12   is not good and is only getting worse.
  

13           Sincerely,
  

14           Lantz Adams.
  

15       JUDGE CLIFTON:  This is extremely thoughtful.  I appreciate
  

16   very much your putting it together.  I would like now to invite
  

17   questions from others.  Mr. Beshore, would you begin?
  

18                        CROSS-EXAMINATION
  

19   BY MR. BESHORE:
  

20      Q.  I will.  Thank you, very much, Lantz, for coming today.
  

21   Marvin Beshore.  Do you need an excuse to get back to school
  

22   tomorrow?
  

23      A.  No, I think I'm okay.
  

24      Q.  I think we might be able to arrange it.
  

25          How did you, how did you come to learn what you know
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 1   about the dairy business and what's in your statement here?
  

 2      A.  Well, being a part of a dairy family, we experience
  

 3   these issues daily, going throughout the, going through being a
  

 4   dairy and producing milk.
  

 5      Q.  What are your chores on the farm?
  

 6      A.  Well, I often feed cows, vaccinate, ear tag, I feed all
  

 7   the cows on the weekends, I usually end up milking once or
  

 8   twice.  We're a small dairy, 80 cows.  A lot of the work is
  

 9   family done.  We only have one working hand on the dairy, so a
  

10   lot of the chores is done by myself and my sisters and mother
  

11   and dad.
  

12      Q.  Do you have FFA at Immanuel?
  

13      A.  Second year.
  

14      Q.  Second year?
  

15      A.  Yes.
  

16      Q.  Way to go.
  

17       JUDGE CLIFTON:  Who next has questions for young Mr. Adams?
  

18       Now, I can't believe your sisters are not coming up here to
  

19   ask you a few questions.  I tell you what, would each of you
  

20   just come to the podium and tell us who you are, since you have
  

21   already been identified as dairy hands.  I would like you to
  

22   state and spell you name and tell us your age and where you go
  

23   to school.
  

24       MS. ADAMS:  Hello, everyone.  My name is Kolbi Adams.
  

25   K-O-L-B-I.  I'm currently in eight grade and I go to
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 1   Woodrow Wilson Junior High School in Hanford.
  

 2       MS. ADAMS:  Hi, I am Rikki Adams, R-I-K-K-I.  I'm ten years
  

 3   old and I go to Laton Elementary School.
  

 4       JUDGE CLIFTON:  Does either of you have any questions for
  

 5   the witness?
  

 6       MS. KOLBI ADAMS:  Who is your favorite sister?
  

 7       MR. ADAMS:  No comment.
  

 8       JUDGE CLIFTON:  Let's move along to the next question.
  

 9   Rikki Adams, do you have any questions?
  

10       MS. RIKKI ADAMS:  No.
  

11       JUDGE CLIFTON:  Thank you both very much for coming
  

12   forward.  Who else has questions for Mr. Lantz Adams?  Ms. May?
  

13                        CROSS-EXAMINATION
  

14   BY MS. MAY:
  

15      Q.  Mr. Adams, thank you so much for testifying today.  We
  

16   appreciate it.  It helps USDA be able to formulate
  

17   recommendations for the Secretary when we get the input from
  

18   producers such as yourself.
  

19          Were you planning to continue in your family's dairy
  

20   business?
  

21      A.  Of some sort, yes.  Maybe in partnership with my
  

22   sister, hopefully.  The dairy is a lot of work.
  

23      Q.  Your favorite sister?
  

24      A.  Yeah, that's right, my favorite sister.
  

25      Q.  All right.  In some fashion you say?
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 1      A.  In some fashion, yes.
  

 2      Q.  Well, good for you.  All right.  Well thank you very
  

 3   much.
  

 4       JUDGE CLIFTON:  Are there any other questions for
  

 5   Mr. Adams?  You know, you make us all very proud.
  

 6       MR. ADAMS:  Thank you.
  

 7       JUDGE CLIFTON:  Do you have anything to add?
  

 8       MR. ADAMS:  I just want to thank you for allowing me to
  

 9   come up here and testify.
  

10       JUDGE CLIFTON:  You're most welcome, and thank you.  You
  

11   may step down.  Do we have any other dairymen, dairy producers,
  

12   dairy farmers, who are ready to testify?
  

13           The document that's being distributed now, I'm marking
  

14   as Exhibit 158.
  

15           (Thereafter, Exhibit Number 158, was
  

16            marked for identification.)
  

17       JUDGE CLIFTON:  All right.  It appears they have been
  

18   distributed.  Let me go back to Exhibit 157, which is Lantz
  

19   Adams' statement.  Is there any objection to that being
  

20   admitted into evidence?  There is none.  Exhibit 157 is
  

21   admitted into evidence.
  

22            (Thereafter, Exhibit Number 157, was
  

23            received into evidence.)
  

24       JUDGE CLIFTON:  Welcome, Ms. Adams.  Would you raise your
  

25   right hand and I'll swear you in in a seated position.
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 1           Do you solemnly swear or affirm under penalty of
  

 2   perjury that the evidence you will present will be the truth?
  

 3       MS. ADAMS:  I do.
  

 4       JUDGE CLIFTON:  Thank you.  And now as you testify, be sure
  

 5   to testify into the microphone, and state and spell your name
  

 6   for us, please.
  

 7       MS. ADAMS:  My name is Michelle Adams, it's
  

 8   M-I-C-H-E-L-L-E, A-D-A-M-S.
  

 9       JUDGE CLIFTON:  Thank you.  You may proceed.
  

10       MS. ADAMS:  Before I begin my testimony, this is in
  

11   addition to what I have written.  I just want to share with all
  

12   of you that I was not born into a dairy family.  I grew up here
  

13   in Fresno.  I went to McLane High School.  I was an athlete.
  

14   And when I first met my husband, the flies really bothered me.
  

15   And I just want all of you to know that this dairy has become a
  

16   huge part of my life, and I hope that during my testimony that
  

17   you can understand that I don't come from a dairy background,
  

18   so what I'm going to share with you is very personal to me and
  

19   I apologize if I get teary about it.
  

20       JUDGE CLIFTON:  Let me have you spell McLane for me, your
  

21   high school.
  

22       MS. ADAMS:  It's  M-C, L-A-N-E, we were the Highlanders.
  

23       JUDGE CLIFTON:  Very good.
  

24       MS. ADAMS:  I won't tell you when I graduated because that
  

25   would give away my age.  I'll keep that to myself.
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 1           Anyway, hello, my name is Michelle Adams, and I want to
  

 2   tell you a story about our family farm.  I feel it is important
  

 3   for you to identify with dairy owners and their families on a
  

 4   personal level in order to have a clear picture of real faces
  

 5   of the dairy industry today.
  

 6           In 2009, my father-in-law sold out and left the dairy
  

 7   business.  When the cows were sold and loaded on a trailer, it
  

 8   was heart wrenching to watch them go.  They weren't just money
  

 9   making machines, but really members of our family which we had
  

10   taken care of for generations.  Out of that misery, my husband
  

11   Rick and I started Adamscows Dairy, a small 85 cow, third
  

12   generation dairy farm.  When Rick and I started the dairy over,
  

13   we were milking 12 cows in July of 2009.  We are currently
  

14   milking closer to 100 cows with plans to grow back to 160.
  

15           In 2009, the dairy outlook was bleak and many dairymen
  

16   could not believe that we would venture into starting over with
  

17   12 cows.  However, my husband's life has been this farm from
  

18   the time he was born and it has been his destiny to be a
  

19   dairyman.
  

20           I have been married to Rick for 16 years now, 10 of
  

21   which he worked for his dad, and 6 years since we started over
  

22   making all of our own decisions, including which bills we
  

23   couldn't afford to pay.  It has not been easy.  In fact, there
  

24   have been times for me personally that the depression and bad
  

25   feelings were more than I could bear.  I am very fortunate to
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 1   have an income outside of the dairy.  I have been a teacher for
  

 2   19 years and I love my job, and the income and benefits it
  

 3   provides for my family.  It is because of my steady income that
  

 4   we are still in the dairy business.  The milk check just isn't
  

 5   enough to pay all our dairy bills on a regular basis.  I would
  

 6   say at least 10 months of a 12 month fiscal year, my salary
  

 7   supplements the dairy's needs financially.  It seems to be a
  

 8   regular event to temporarily dip into my off farm salary to
  

 9   make end's meet.  Rick does not draw a salary, and too often
  

10   there just isn't enough money to go around.
  

11           Our herd hasn't grown over time as it should, because
  

12   we have to beef cows in order to pay astronomical energy, fuel,
  

13   and feed bills.  It is devastating to call my husband and say,
  

14   "You need to see who can go to the sale" because we just don't
  

15   have enough money to pay the basic bills to keep the power on
  

16   and buy fuel to irrigate our crops to keep them from burning up
  

17   in the field.
  

18           There are many days in the last few years that I will
  

19   say to my husband, "If you told me tomorrow you were selling
  

20   the cows, I would be all over it."  I guess I'm a stronger
  

21   person than I realize because sometimes I think the stress to
  

22   make end's meet is more than I can handle, but somehow I get
  

23   through it.  Rick has always seemed to know when I need a smile
  

24   and a hug.  And I know he doesn't like hearing my wish to sell
  

25   out, in fact, I know it probably strikes his heart like a

7186



TRANSCRIPT OF PROCEEDINGS-VOL. XXXV

 1   piercing knife every time I have said it.  He still manages to
  

 2   be the best dairyman he can be and walks out the door to the
  

 3   farm that has his sweat and blood and soil, in the soil and the
  

 4   cows.
  

 5           My husband is amazingly kind-hearted.  When I drive out
  

 6   to see him working, he always has a smile on his face.  You
  

 7   see, he loves being a dairy farmer.  It is just what he does
  

 8   everyday, day in, day out.  His hours are 24 in a day.  He
  

 9   milks and feeds the cows everyday, and farms 115 acres to make
  

10   sure we have the feed to feed them.  He is one of the most
  

11   dedicated people to the cows he loves.  He works 7 days a week,
  

12   365 days a year, and he is still smiling.  I often wonder how a
  

13   person can be so happy when each month is a struggle to
  

14   survive.  He can always find the good, even on the worst days.
  

15           We have one employee who has been with us over 20 years
  

16   who is also instrumental in the survival of our dairy farm.
  

17   The real story, though, is that of our three children who work
  

18   in almost every capacity of our farming operation.  Our son
  

19   Lantz, nearly 16, milks cows, does mechanical repairs, drives
  

20   silage trucks, takes care of baby calves, and heifers and he
  

21   feeds every weekend.  Our daughter Kolbi, nearly 14, also milks
  

22   cows and works on the farm in various jobs.  Recently she
  

23   disked a 20 acre, 20 acres all by herself.  Her dad smiling
  

24   again at the great life adventures our farm allows our kids to
  

25   have.  Kolbi has an uncanny knowledge of the herd and can
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 1   nearly identify each cow by their markings, and who each cow's
  

 2   moms are.  She is really amazing.  Our daughter Rikki, 10, is a
  

 3   great assistant in the barn, bringing in cows to be milked,
  

 4   washing out the poop in the parlor, helping feed calves, and
  

 5   other tasks given to her.
  

 6           As for me, besides teaching full-time, coaching
  

 7   volleyball at my school, and coaching high school basketball, I
  

 8   swath all of our feed and drive the silage trucks.  I ear tag
  

 9   and vaccinate our baby calves, and I'm also an extra set of
  

10   hands when Rick need me for something...and I have the burden
  

11   of facing and paying the bills, even when there isn't enough
  

12   money to cover them.  That is clearly the worst job on the
  

13   dairy, a job that should be easy, but ultimately consumes me
  

14   with frustration, desperation, and pain.
  

15           Here is the big question -- why is our milk worth less
  

16   than other producers in the United States of America, and what
  

17   can be done about it?  Frankly, it is unjust and unethical for
  

18   other dairymen in this great free country to have a higher milk
  

19   price than the dairymen in California.  I have been told the
  

20   average price over the last few years have been about a dollar
  

21   per hundredweight higher.
  

22       JUDGE CLIFTON:  Read that sentence again, would you please?
  

23       MS. ADAMS:  Yes.  I have been told the average price over
  

24   the last few years could have been dollar per hundredweight
  

25   higher.  I can't help but get excited about how much that would
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 1   improve the bottom line of our dairy.  We are a small dairy,
  

 2   that, it should say that has everything tied up in the farm,
  

 3   and we absolutely have no savings.  Everything we make is
  

 4   invested back into our farm and that is a huge risk.
  

 5           It would be an amazing feeling if we could count on the
  

 6   milk check covering bills four out of five years, instead of
  

 7   one out of five years.  Rick isn't getting any younger and our
  

 8   kids are growing up before our eyes.  Someday we will reach the
  

 9   point that Rick can't work like he does.  We need to get fairly
  

10   compensated for our milk, it just might enable us to pay all of
  

11   our bills and hire someone to help take some of the load off of
  

12   Rick.  At this point it is only a dream to be somewhat
  

13   profitable, to pay the bills that come in every month, and to
  

14   be able to rest easy knowing all is good at Adamscows Dairy.
  

15   Things aren't good.  We are a loving, supporting family that
  

16   works everyday to carry on a family tradition.  Our plan was,
  

17   and still is, for Rick to milk the cows himself for a few years
  

18   until we are milking enough cows to justify hiring a
  

19   milker/calf feeder.  At the current milk pricing system through
  

20   CDFA, there is no way we will ever reach that point yet.
  

21           Today is Veteran's Day, a day that hold I hold very
  

22   dear to my heart.  It honors people like myself, a Veteran who
  

23   proudly served in the United States Army.  It honors their
  

24   sacrifice so willing and determined to protect this great
  

25   country from foreign and domestic issues.  How ironic that I
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 1   testify today regarding a domestic issue, sharing the sacrifice
  

 2   and determination my family gives each day to survive in the
  

 3   face of economic hardship to maintain a dairy that is not paid
  

 4   a fair price for the milk we produce.  It should not be a
  

 5   burden we have to bear.  I will continue to pray and hope that
  

 6   someday things will get better.
  

 7           Thank you for hearing my family dairy farm story.
  

 8           Respectfully,
  

 9           Michelle Adams.
  

10       JUDGE CLIFTON:  Ms. Frisius, I would like you to make the
  

11   change that Ms. Adams suggested on page 3, the first full
  

12   paragraph, up three lines, we're just going to insert the word
  

13   "has".  So that will read, on that line "dairy that has
  

14   everything tied up in the farm."  Thank you.
  

15           Ms. Adams, this is a remarkable document and I thank
  

16   you very much.
  

17       MS. ADAMS:  It is very heartfelt.
  

18       JUDGE CLIFTON:  I would like to invite questions of
  

19   Ms. Adams.  Mr. Beshore, would you begin, please?
  

20                        CROSS-EXAMINATION
  

21   BY MR. BESHORE:
  

22      Q.  Marvin Beshore.  Thank you, Ms. Adams for your
  

23   testimony.  I've just a question or two.
  

24          One of the factors, one of the things that the United
  

25   States Department of Agriculture is to consider in making their
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 1   decision at this hearing is how the decision would impact
  

 2   small, what are called small businesses, as defined by the
  

 3   Small Business Administration in DC, for dairy farms that is an
  

 4   entity that has a gross revenue, annual gross revenue of less
  

 5   than $750,000, I think, if I got it right.  Is the Adamscows
  

 6   Dairy have a gross income of less than $750,000?
  

 7      A.  Yes, it does.
  

 8      Q.  How is your milk from your dairy marketed?  Where you
  

 9   ship your milk?
  

10      A.  We ship to Land O'Lakes and the technical aspect of
  

11   that, I would not be able to answer that question.
  

12      Q.  That's fine.
  

13      A.  We ship to Land O'Lakes.  I know we make terrific
  

14   butter.
  

15      Q.  No doubt about it.  Thank you very much.  That's all.
  

16   Thank you.
  

17       JUDGE CLIFTON:  Who next has questions for Mrs. Adams?
  

18       MR. RICHMOND:  Bill Richmond, USDA.  Ms. Adams, we just
  

19   really want to thank you and your family for coming.  We
  

20   appreciate it.  It helps us a lot.
  

21       MS. ADAMS:  Thank you.  I think it is important for you
  

22   guys to see a face of the families that work very hard to
  

23   produce the milk that this state has, and we are a very unique
  

24   entity in California, where we have 85 cows, and everything we
  

25   do on our farm is, we do everything on our farm.  The only
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 1   thing we hire is we have a guy come up and pick our hay up.  We
  

 2   bale our hay, we chop our corn, we milk our cows, because
  

 3   financially it was the only way for us to survive, and we're
  

 4   really struggling to do that.  So thank you.
  

 5       MR. RICHMOND:  Thank you.
  

 6       JUDGE CLIFTON:  Who next has questions for Mrs. Adams?
  

 7       MR. ADAMS:  Who is your favorite husband?
  

 8       MS. ADAMS:  That would be you, the only one I have.
  

 9       JUDGE CLIFTON:  May I presume that you are Rick Adams?
  

10       MR. ADAMS:  I'm Rick Adams.
  

11       JUDGE CLIFTON:  Well, I love your family.
  

12       MS. ADAMS:  Thank you.  Very proud of them.
  

13       JUDGE CLIFTON:  And we also want you to have a less
  

14   desperate day.
  

15       MS. ADAMS:  Well, it's my day because I'm a Veteran, so I'm
  

16   going to enjoy the rest of it.
  

17       JUDGE CLIFTON:  I would like to just ask, I meant to do
  

18   this earlier, would the Veterans in this room please stand?
  

19           Do you have anything else you would like to add,
  

20   Ms. Adams
  

21       MS. ADAMS:  No, I think I'm good.  I appreciate all of your
  

22   time today in hearing my story.
  

23       JUDGE CLIFTON:  Thank you so much.  Is there any objection
  

24   to the admission into evidence of Exhibit 158?  There is none.
  

25   Exhibit 158 is admitted into evidence.

7192



TRANSCRIPT OF PROCEEDINGS-VOL. XXXV

 1            (Thereafter, Exhibit Number 158, was
  

 2            received into evidence.)
  

 3       JUDGE CLIFTON:  Thank you so much, Adams Family.
  

 4   Mr. Adams, you may come forward.  Ms. Frisius, I'm going to
  

 5   mark the document currently being distributed as Exhibit 159.
  

 6            (Thereafter, Exhibit Number 159, was
  

 7            marked for identification.)
  

 8       JUDGE CLIFTON:  So the question is, do we need a break?
  

 9   No, she's good.  It's almost 4:20.  I'll swear you in in a
  

10   seated position.  All right.  Please raise your hand if you
  

11   still do not have a copy of Exhibit 159.  It is also entitled
  

12   at the top Adamscows Dairy, but this one is showing Rick Adams
  

13   at the end.
  

14           All right.  It appears the documents have been
  

15   distributed.  I'll swear you in, Mr. Adams.  Would you raise
  

16   your right hand, please?
  

17           Do you solemnly swear or affirm under penalty of
  

18   perjury that the evidence you will present will be the truth?
  

19       MR. ADAMS:  Yes.
  

20       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

21   name.
  

22       MR. ADAMS:  Rick Adams, R-I-C-K, A-D-A-M-S.
  

23       JUDGE CLIFTON:  Thank you.  You may proceed.
  

24       MR. ADAMS:  Thank you for your time and for holding this
  

25   hearing.  My name is Rick Adams of Adamscows Dairy in Laton,
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 1   California.  Our family dairy operation strongly supports
  

 2   California joining the Federal Milk Marketing Order system so
  

 3   much that three members of my family are testifying here today.
  

 4   We are all here testifying in support of Proposal 1 put forward
  

 5   by the State's Cooperatives, CDI, DFA, and LOL.
  

 6           I want to begin by describing our dairy operation.  As
  

 7   a Land O'Lakes member-owner milking under 100 cows, we are
  

 8   definitely one of the smaller dairies in the state, given that
  

 9   the average herd size is now more than 1200 cows.  We are a
  

10   small dairy farm and grow our own forages with family labor
  

11   doing many of the milking, feeding, and farming operations.
  

12           Given the failure of our system to pay a price that is
  

13   in line with prices paid across the Federal Order system --
  

14       JUDGE CLIFTON:  Let me have you read that one again, you
  

15   left out one word.
  

16       MR. ADAMS:  Okay.  I'm sorry.  Given the failure of our
  

17   state's system to pay a price that is in line with prices paid
  

18   across the Federal Order system, dairy operations in our state,
  

19   both large and small, continue to question whether or not they
  

20   can afford to continue producing milk in our state.  We are
  

21   quota owners and have made that investment in an effort to
  

22   reduce our risk.  We are in support of maintaining the quota
  

23   system as it is, and are adamantly opposed to modifying the
  

24   program in any way.
  

25           As an older, smaller dairy farm, we realize that we
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 1   have unique challenges in today's economic landscape, and that
  

 2   is why we do everything we can to cut expenses, including
  

 3   eliminating hiring custom operators.  It simply isn't possible
  

 4   for us to pay these costs.  If fact, when my son was 11 years
  

 5   old, he started driving his own silage truck when we chop our
  

 6   silage.  We struggle to survive without bank loans because we,
  

 7   as a family farm, refuse to lose what my dad and grandpa before
  

 8   him worked so hard to achieve.  So --
  

 9       JUDGE CLIFTON:  I just want you to read that sentence one
  

10   more time, please.  We struggle.
  

11       MR. ADAMS:  We struggle to survive without bank loans
  

12   because we, as a family farm, family dairy farm, refuse to lose
  

13   what my dad and grandpa before him worked so hard to achieve.
  

14   So my wife's teaching income is, in the short run, continually
  

15   being used to keep our dairy in operation.  This is not a
  

16   planned business strategy and not one we can maintain
  

17   long-term.
  

18           Under our state system, when California Department of
  

19   Food and Agriculture Secretary Ross denied our petitions to
  

20   increase our prices so that they are in line with the Federal
  

21   Order system, one of the things she claimed was that she
  

22   couldn't provide such an increase because of her concern about
  

23   the small cheese makers.  No such concern has been given to
  

24   small dairy operations like mine, and I do not, I don't agree
  

25   that milk pricing regulations should be driven by the possible
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 1   impact on small cheese makers.  One of my biggest frustrations
  

 2   has been the fact that CDFA regularly publishes cost of
  

 3   production reports, and these reports clearly show that our
  

 4   costs are well above our prices we that we receive.
  

 5           In conclusion, I would like to thank you for your time
  

 6   and implore the USDA to adopt the Cooperative's proposal so
  

 7   that dairy farmers in California are paid prices that are in
  

 8   line with the Federal Order system.
  

 9           One last closing thought.  President John F. Kennedy
  

10   was once quoted as saying, "The farmer is the only man in our
  

11   economy who buys everything at retail, sells everything at
  

12   wholesale, and pays the freight both ways."  Well, I agree with
  

13   sentiment, but I would like to take it, but I want to take it
  

14   one step farther.  As California dairy farmers, we are here
  

15   pleading for our mere survival.  While it is off of our backs
  

16   that cheese makers with benefit packages and 401k's are telling
  

17   us they can't afford to pay us what we deserve.  It seems
  

18   obvious to me that when they are crunching numbers, their only
  

19   concern is their profitability, rather than giving any concern
  

20   to whether ours or any other dairy can survive on the bargain
  

21   basement prices they claim they can afford to pay.  Makes me
  

22   one, why can other western cheese processors in the Federal
  

23   Order afford to pay Federal Order prices, but California's
  

24   can't?
  

25           Thank you for the opportunity to testify here today.
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 1           Rick Adams.
  

 2       JUDGE CLIFTON:  Thank you, Mr. Adams.
  

 3       MR. ADAMS:  Sorry I didn't make you cry.
  

 4       JUDGE CLIFTON:  Your wife did, that was enough.
  

 5           So this is Day 35, and yet your wife's testimony, your
  

 6   son's testimony, and your testimony give us yet another new
  

 7   look.  And I really appreciate this.  Thank you.
  

 8           I would like to invite questions.  Who would like to
  

 9   begin.  Mr. Beshore.  Thank you.
  

10                       CROSS-EXAMINATION
  

11   BY MR. BESHORE:
  

12      Q.  Thank you, Mr. Adams.  Marvin Beshore.
  

13          One of the items that you mentioned that, in addition
  

14   to the information your family members have provided, is the
  

15   quota ownership.  I would just like to ask you about that.
  

16   Have you tell us about that.  Approximately how much quota do
  

17   you own?  What portion of your production does it cover, and
  

18   can you tell us how you came to own it, when you acquired it,
  

19   what your investment thought was?
  

20      A.  Well, we actually, when my dad sold the cows we bought
  

21   the quota from him.  When he sold the cows, we knew we were
  

22   going back into business.  So we bought his quota, and our plan
  

23   was to fully utilize that quota much shorter order than we have
  

24   now.  We actually have about 200 percent of our utilization. We
  

25   have way more, our plan was to grow into that production, and
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 1   circumstances haven't allowed it.  So we're making my dad
  

 2   payments that we cannot utilize the full ownership of the
  

 3   quota.
  

 4      Q.  So your production doesn't reach your quota amount
  

 5   right now?
  

 6      A.  No.
  

 7      Q.  Okay.  Very good.  Thanks again for coming.  I
  

 8   appreciate that.
  

 9      A.  Thank you.
  

10       JUDGE CLIFTON:  Who next would like to ask questions of
  

11   Mr. Adams, I should say Mr. Rick Adams.
  

12       MR. LANTZ ADAMS:  Who is your favorite child?
  

13       MR. RICK ADAMS:  The one with the last name Adams.  I just,
  

14   you know, this is not something I had prepared, but, you know,
  

15   we are a very committed little tiny dairy farm family, and you
  

16   know, my wife says that, you know, when she comes out I'm
  

17   always smiling.  Well, I hope you guys recognize that with a
  

18   family like I have, how can I not smile?
  

19       JUDGE CLIFTON:  You are making me cry now.  Who next has
  

20   questions for Mr. Adams?  Ms. May?
  

21       MS. MAY:  We don't actually have any questions.  However,
  

22   we just wanted to thank you very much for coming and bringing
  

23   your family with you today to let us know what your dairy
  

24   experience is.  It helps us with, like I told your son, to make
  

25   our decisions, so, or our recommendations.  So thank you very
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 1   much.
  

 2          MR. ADAMS:  Thank you guys, we really appreciate it.
  

 3   On behalf of my industry, I thank you.
  

 4       JUDGE CLIFTON:  Does anyone have any questions of Mr. Rick
  

 5   Adams before you determine whether you have any objection to
  

 6   the admission into evidence of Exhibit 159?  No one.  Are there
  

 7   any objections to the admission into evidence of Exhibit 159?
  

 8   There are none.  Exhibit 159 is admitted into evidence.
  

 9   Mr. Adams, thank you again.
  

10            (Thereafter, Exhibit Number 159, was
  

11            received into evidence.)
  

12       JUDGE CLIFTON:  Are there any other producers, dairymen,
  

13   dairy persons, dairy farmers, who would like to testify now?
  

14   Let's take three minutes while we say good-bye to the people
  

15   who are departing and then we'll get right back to work.
  

16   Please be ready to go at 4:31.
  

17       (Whereupon, a break was taken.)
  

18       JUDGE CLIFTON:  We're back on record at 4:33.  A document
  

19   is being distributed, two documents are being distributed.
  

20   Ms. Vulin, shall the testimony of Sue Taylor, Part 3, be our
  

21   next exhibit number?
  

22       MS. VULIN:  Yes, please, your Honor, I believe Exhibit 160.
  

23       JUDGE CLIFTON:  Yes, that's what I have.  Ms. Frisius, do
  

24   you agree, this will be Exhibit 160, that is the Testimony of
  

25   Sue Taylor, Part 3.
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 1       MS. FRISIUS:  Yes.
  

 2       JUDGE CLIFTON:  All right.
  

 3            (Thereafter, Exhibit Number 160, was
  

 4            marked for identification.)
  

 5       JUDGE CLIFTON:  And then the numerous documents, I see that
  

 6   I have right at the top of the first page a blank where I can
  

 7   put in the exhibit number.  I'll put in there 161, 161.
  

 8            (Thereafter, Exhibit Number 161, was
  

 9            marked for identification.)
  

10       MS. VULIN:  And, your Honor, some of these are stapled a
  

11   little bit separately just for convenience of printing, but
  

12   this is intended to be one entire exhibit together.
  

13       JUDGE CLIFTON:  Very good.  Ms. Taylor, you remain sworn.
  

14   Would you again state and spell your name?
  

15       MS. TAYLOR:  Certainly.  Sue, S-U-E, Taylor, T-A-Y-L-O-R.
  

16                        DIRECT EXAMINATION
  

17   BY MS. VULIN:
  

18      Q.  Now, Ms. Taylor, before we begin, we had intended for
  

19   you, probably too optimistically, to get on the stand a bit
  

20   earlier today; is that correct?
  

21      A.  Correct.
  

22      Q.  And in doing so, we thought that Mr. Blaufuss could
  

23   assist in any additional questions so that we might be able to
  

24   provide the USDA with as much information as possible, correct?
  

25      A.  That's correct.
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 1      Q.  But with the timing of your getting on the stand now,
  

 2   and Mr. Blaufuss having to return to work, he will be unable to
  

 3   join you on the stand today, correct?
  

 4      A.  That's correct.  And in light of that, I would like to
  

 5   strike the final sentence of the first paragraph.
  

 6      Q.  The sentence reading, "Rob Blaufuss of Dean Foods has
  

 7   joined me on the witness stand to assist with potential
  

 8   questions related to Class I or II.
  

 9      A.  Correct.
  

10       JUDGE CLIFTON:  Ms. Frisius, do you see the sentence we're
  

11   to strike?
  

12       MS. FRISIUS:  Yes.
  

13       JUDGE CLIFTON:  Thank you.  And that is the last sentence
  

14   of the first paragraph of Exhibit 160.  Ms. Vulin?
  

15       MS. VULIN:  Okay.
  

16   BY MS. VULIN:
  

17      Q.  Okay.  Ms. Taylor, I'll ask now that you please read
  

18   your statement into the record.
  

19      A.  I'm Sue Taylor.  I previously testified at this
  

20   proceeding on behalf of Leprino Foods.  Today, I'm testifying
  

21   on behalf of Dairy Institute and my testimony is focused
  

22   specifically on the regulated milk price impacts of the Dairy
  

23   Institute proposal, Proposal 2.
  

24           Attached are tables that show the calculated minimum
  

25   regulated prices resulting from the application of the
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 1   Proposal 2 (Dairy Institute) formulas documented in Attachment
  

 2   A to the commodity prices that existed over the ten-year period
  

 3   from January 2005 through December 20 -- that should be '14
  

 4   instead of 2015.
  

 5       JUDGE CLIFTON:  All right.  And Ms. Frisius, do you see
  

 6   that change for the record copy, third line down of the second
  

 7   paragraph?
  

 8       MS. FRISIUS:  Yes.
  

 9       JUDGE CLIFTON:  Thank you.
  

10       MS. TAYLOR:  This analysis does not capture the adjustments
  

11   that would be expected -- and please strike "to" -- in the
  

12   marketplace, including changes in the commodity prices that
  

13   would occur as milk allocation adjusts due to increased
  

14   competition across a manufactured product complexes of cheese
  

15   versus butter and dry milk.  Additionally, the analysis does
  

16   not include adjustments that would likely occur in over order
  

17   premiums.
  

18           Throughout the tables I refer to the two methodologies
  

19   for evaluation of other solids in the Class III formula as "dry
  

20   whey" referring to the proposal, as modified, contained in the
  

21   "Notice of Hearing" or "liquid WPC" referring to the
  

22   alternative proposal that was submitted to USDA in the May 27,
  

23   2015, letter to the Department and is also under consideration
  

24   at this hearing.
  

25           The following is a brief description of the tables:
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 1   BY MS. VULIN:
  

 2      Q.  So now, Ms. Taylor, we'll have you go through and read
  

 3   this brief description but then we're going to back and dig
  

 4   into the tables together so we can get into some of the data.
  

 5      A.  Yes.
  

 6          *  Attachment B, Table 1:  Class III, Class IV, pricing
  

 7   factors.
  

 8          *  Pages 1-3 shows the Proposal 2:
  

 9                *  Western pricing factors calculated based upon
  

10                the default value formulas in the left table;
  

11                *  NASS/NDPSR/AMS pricing factors currently in use
  

12                in the Federal Milk Marketing Order system in the
  

13                middle table; and
  

14                *  California State Order commodity prices in the
  

15                right table.
  

16          *  Pages, and replace 5 with 4 -- pages 4-6, show
  

17                the Proposal 2 Western pricing factors less:
  

18                *  NASS/NDPSR/AMS as appropriate, pricing factors
  

19                currently in use in the Federal Milk Marketing
  

20                Order system in the left table; and.
  

21                *  California State Order commodity prices in the
  

22                right table.
  

23           *  Attachment B, Table 2:  Advanced Pricing Factors
  

24           *  Pages 1-3 show the Proposal 2:
  

25                *  Western advanced pricing factors calculated
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 1                based upon the default value formulas in the left
  

 2                table;
  

 3                *  The NASS/NDPSR/AMS advanced pricing factors
  

 4                currently in use in the Federal Milk Marketing
  

 5                Order system in the middle table; and
  

 6                *  California State Order advanced pricing factors
  

 7                for Class I in the right table.
  

 8       JUDGE CLIFTON:  Now, we have gotten to the bottom of page 1
  

 9   and I just want to coordinate with Ms. Frisius.  Ms. Frisius,
  

10   you did strike, as requested, the "TO" in the fourth line of
  

11   paragraph 2?
  

12       MS. FRISIUS:  Yes.
  

13       JUDGE CLIFTON:  Thank you.  And with regard to the first
  

14   inset in the bottom half of the page, you did strike the number
  

15   5 and insert the number 4 for the pages?
  

16       MS. FRISIUS:  Correct.
  

17       JUDGE CLIFTON:  Thank you.
  

18       MS. TAYLOR:  And we'll have another correction immediately.
  

19           The top of page 2.  As I reprinted and tried to resize
  

20   some of these tables, the number of pages that the tables ended
  

21   up on got moved around.  So the top of page 2:
  

22           *  Should be pages 4 to 5, rather than 5 to 6, show the
  

23           Proposal 2 advanced pricing factors less:
  

24                *  AMS advanced pricing factors currently in use
  

25                in the Federal Milk Marketing Order system in the
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 1                left table; and
  

 2                *  California State Order advanced pricing factor
  

 3                in the right table.
  

 4      *  Attachment B, Table 3:  Class IV Pricing Impact
  

 5           *  Pages 1-3 show the Proposal 2:
  

 6                *  Class IV component and hundredweight prices
  

 7                under Proposal 2 in the left table;
  

 8                *  Class IV component and hundredweight prices
  

 9                restated based upon current price formulas adopted
  

10                in October 2008 in the middle table; and
  

11                *  Class 4a component and hundredweight prices
  

12                using the most recent permanent formulas
  

13                (August 2012) under the California State Order in
  

14                the right table.
  

15           *  Pages 4-6 show the Proposal 2:
  

16                *  Class IV prices less Class IV component and
  

17                hundredweight prices restated based upon current
  

18                price formulas adopted in October 2008 in the
  

19                Federal Milk Marketing Order system in the left
  

20                table; and
  

21                *  Class 4a component and hundredweight prices
  

22                using the most recent permanent formulas (August
  

23                2012) under the California State Order in the
  

24                right table.
  

25   /////
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 1      *  Attachment B, Table 4:  Class III pricing impact
  

 2           *  Pages 1-3 show the Proposal 2:
  

 3                *  Class III component and hundredweight prices
  

 4                under both the dry whey and liquid WPC other
  

 5                solids valuation proposals in the left table;
  

 6                *  Class III component and hundredweight prices
  

 7                restated based upon current price formulas adopted
  

 8                in October 2008; and
  

 9                *  Class 4b component and hundredweight prices
  

10                using the most recent permanent formulas (August
  

11                2012) under the California State Order in the
  

12                right table.
  

13           *  Pages 4-6 show the Proposal 2 Class III prices less:
  

14                *  Class III component and hundredweight prices
  

15                restated based upon current price formulas adopted
  

16                in October of 2008 in the Federal Milk Marketing
  

17                Order system in the left table; and
  

18                *  Class 4b component and hundredweight prices
  

19                using the most recent permanent formulas (August
  

20                2012) under the California State Order in the
  

21                right table.
  

22      *  Attachment B, Table 5:  Class II Pricing Impact
  

23           *  Pages 1-3 show the Proposal 2:
  

24                *  Class II component and hundredweight prices
  

25                under Proposal 2 in the left table; and
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 1                *  Class II component and hundredweight prices
  

 2                restated based upon current price formulas adopted
  

 3                in October 2008 in the right table.
  

 4           *  Pages 4-6
  

 5                *  Weighted Class 2 and 3 component and
  

 6                hundredweight prices using the most recent
  

 7                permanent formulas (August 2012) under the
  

 8                California State Order.  This table consolidates
  

 9                the California price across Classes 2 and 3 by
  

10                weighting a simple average of the Northern
  

11                California and Southern California Class 2 prices
  

12                with a statewide Class 3 price based upon total
  

13                solids utilization.
  

14       JUDGE CLIFTON:  Now, let me interrupt, we're at the top of
  

15   page 3, shall we add to the record copy the word "California"?
  

16       MS. TAYLOR:  Yes, please.
  

17       JUDGE CLIFTON:  All right.  You see where she read that,
  

18   Ms. Frisius, where we're in the top topic and we're down about,
  

19   I don't know, seven lines, and we see the line begins "by
  

20   weighting a simple average of the Northern California and
  

21   Southern" and that's where we insert the word "California".
  

22       MS. FRISIUS:  Okay.
  

23       JUDGE CLIFTON:  Thank you.
  

24       MS. TAYLOR:  *  Pages 7-9 show the Proposal 2, Class II
  

25   prices less:
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 1                *  Class II component and hundredweight prices
  

 2                restated based upon current class formulas,
  

 3                excuse me, that should be current price formulas,
  

 4                adopted in October 2008 in the Federal Milk
  

 5                Marketing Order system in the left table; and
  

 6                *  Weighted Class 2 and 3 component and
  

 7                hundredweight prices using the most recent
  

 8                permanent formulas (August 2012) under the
  

 9                California State Order in the right table.
  

10      *  Attachment B, Table 6:  Class I Pricing Impact
  

11           *  Pages 1-3 show the Proposal 2:
  

12                *  Class I component and hundredweight prices
  

13                under both the dry whey and liquid WPC, other
  

14                solids valuation in the left table.  Actually, it
  

15                is the entire table.
  

16       JUDGE CLIFTON:  How should we have this written?
  

17       MS. TAYLOR:  I would strike left?
  

18       JUDGE CLIFTON:  Do you see where she is, Ms. Frisius?
  

19       MS. FRISIUS:  Yes.
  

20       JUDGE CLIFTON:  We're just striking the word left.
  

21       MS. TAYLOR:  Pages 4-6 show the:
  

22                *  FMMO Class I component and hundredweight prices
  

23                restated based upon current price formulas adopted
  

24                in October 2008; and
  

25                *  The CDFA Class 1 component in hundredweight
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 1                prices using the most recent permanent formulas
  

 2                (August 2012) under the California State Order in
  

 3                the right table.
  

 4       MS. VULIN:  And just to clarify, you want to include right
  

 5   table there?
  

 6       MS. TAYLOR:  Yes.
  

 7       MS. VULIN:  Okay.  Thank you.
  

 8       MS. TAYLOR:  Pages 7-9 show the Proposal 2 Class I base
  

 9   component in hundredweight prices less:
  

10                *  The Class I base component in hundredweight
  

11                prices restated based upon current price formulas
  

12                adopted in October 2008 in the FMMO in the left
  

13                table; and
  

14                *  The California differential Class 1 -- strike
  

15                differential from that -- the California Class 1
  

16                component in hundredweight prices, using the most
  

17                recent permanent formulas (August 2012) in the
  

18                right table.
  

19       JUDGE CLIFTON:  Let me stop you there.  Ms. Frisius, do you
  

20   see where to strike differential?
  

21       MS. FRISIUS:  Yes.
  

22       JUDGE CLIFTON:  Thank you.  Continue on the very bottom of
  

23   page 3.
  

24       MS. TAYLOR:  It is important to note that this is a bit of
  

25   an apples and oranges comparison, since the Proposal 2 Class I
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 1   prices represent the Class I base prices to which the Class I
  

 2   differential ($1.80 per hundredweight in Northern California,
  

 3   and $2.10 per hundredweight in Southern California) are added
  

 4   to determine the Class I price.  In contrast, the California
  

 5   State Order does not apply a discreet differential for Class 1
  

 6   price -- that should be prices, plural -- and the price is
  

 7   inclusive of all value.
  

 8       JUDGE CLIFTON:  And Ms. Frisius, you will just make the
  

 9   word "price" at the end of the fourth line on page 4 "prices".
  

10       MS. FRISIUS:  Okay.
  

11       JUDGE CLIFTON:  Thank you.
  

12       MS. TAYLOR:  In addition to the adjustments that will occur
  

13   in the Proposal 2 pool related to the conformance of the
  

14   application of pricing and pooling consistent with the balance
  

15   of the Federal Milk Marketing Orders, the pool revenue from
  

16   Class I will be enhanced by the additional volume that is
  

17   currently exempt from pool obligation through the Type 70
  

18   producer-handler exemption under the California State Order.
  

19   BY MS. VULIN:
  

20      Q.  Thank you, Ms. Taylor.  In the first sentence of that
  

21   last paragraph you added the word "the" before "conformance"
  

22   "related to the conformance of the application."  I'm not sure
  

23   if that changes the meaning, but wanted to check with you.
  

24      A.  I'll take input from people who are better at grammar
  

25   than me.  I'm not sure it makes any difference.
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 1      Q.  I didn't think so, but just wanted to confirm.  So
  

 2   Ms. Taylor, thank you for your statement today.
  

 3          I note that we only have about ten minutes left, so I
  

 4   think I would just like to introduce Exhibit 2, but refrain
  

 5   from digging into some of the details since I think that's
  

 6   going to be clearer if we can do it all at once rather than
  

 7   piecemeal here and then begin again tomorrow morning, with your
  

 8   Honor's permission.
  

 9       JUDGE CLIFTON:  Certainly.  I would like her to talk about
  

10   Attachment A to the Exhibit 160, just to say what it is.
  

11       MS. TAYLOR:  Certainly.  Attachment A is a summary of the
  

12   Dairy Institute Proposal 2 class price formulas as they have
  

13   been amended through the hearing process.  And so as you may
  

14   recall during my testimony, the make allowances were amended
  

15   for the marketing and administrative adjustment that's
  

16   incorporated in the current Federal Order make allowances, so
  

17   they will vary from, Dr. Schiek's testimony, I believe, by that
  

18   amount.
  

19       MS. VULIN:  But otherwise, the formulas are identical to
  

20   what he had in his testimony?
  

21       MS. TAYLOR:  I believe so.
  

22   BY MS. VULIN:
  

23      Q.  Thank you, Ms. Taylor.
  

24          So Attachment B is a series of six tables reflecting
  

25   pricing factors under different approaches of determining the
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 1   price; is that correct?
  

 2      A.  Correct.  It was my attempt to calculate the class
  

 3   prices under the Dairy Institute proposal and compare them with
  

 4   the prices that would be generated under the identical
  

 5   commodity prices historically under the current Federal Order
  

 6   formulas, and also compare them versus the class prices that
  

 7   would be generated under CDFA's milk price formulas.  And in
  

 8   both the federal comparison and in the state comparison, we
  

 9   compared them with the class prices that would be generated
  

10   under the most current permanent formulas.  So, for example,
  

11   the California comparison would not include the temporary price
  

12   adjustment that currently is deployed by CDFA.
  

13          And in the case of California, or the Federal Orders, I
  

14   believe that in many of these class prices there was a formula
  

15   change that occurred in October 2008, so we would have restated
  

16   the prices before that to use the same formula that was
  

17   implemented in October of 2008.
  

18      Q.  And all of these prices are historical looking,
  

19   correct?
  

20      A.  Correct.
  

21      Q.  Okay.  And you prepared all of these tables or oversaw
  

22   individuals who helped with the preparation?
  

23      A.  Yes.
  

24      Q.  Thank you, Ms. Taylor.  I think I will reserve the
  

25   remainder of my questions, unless there's anything else
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 1   preliminary you would like to add, Ms. Taylor, until tomorrow
  

 2   morning.
  

 3      A.  That's fine.
  

 4       JUDGE CLIFTON:  Ms. Taylor, this means you did not get out
  

 5   of here in time to meet the obligations that you have.  I'm
  

 6   sorry.
  

 7       MS. TAYLOR:  Thank you.
  

 8       JUDGE CLIFTON:  All right.  Mr. English, do you want to
  

 9   give us a preview of tomorrow, or Ms. Vulin, do you want to
  

10   give us a preview of tomorrow?
  

11       MS. VULIN:  You will get to see me again tomorrow and
  

12   Ms. Taylor.  And we will be finishing this up in the morning
  

13   and then -- we hope -- and then I think other than a few small
  

14   kind of wrap up matters that we might have, we will be
  

15   concluded with presenting our case, absent rebuttal.
  

16       MR. ENGLISH:  Absent any rebuttal on Proposals 3 or 4, and
  

17   of course, we are, you know from yesterday's discussion and
  

18   today's discussion, at some point, and not tomorrow, and I
  

19   suspect not Friday, Dr. Schiek will, we expect, return to speak
  

20   to the issues addressed in that discussion.
  

21       JUDGE CLIFTON:  Thank you.  And I persist in my request for
  

22   it.  I thank you.
  

23       MR. ENGLISH:  Fine.
  

24       JUDGE CLIFTON:  All right, then.  Ms. Hancock?
  

25       MS. HANCOCK:  So we have another, tomorrow we have another
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 1   producer-handler.  It's much shorter.  It is a producer-handler
  

 2   and his cost accountant, it's much shorter but he'll be the one
  

 3   that gives us the calculation, but they do have to leave by
  

 4   3:30 to get back to town for another meeting that they have.
  

 5   And then they are not available on Friday, so I'm hoping that
  

 6   we can get him on and off.
  

 7           And then we have Gino Tosi who will provide Federal
  

 8   Order language for the producer-handlers, then he will go sit
  

 9   down quickly in the seat, to hop back up to provide Federal
  

10   Order language for Ponderosa.  And then we are out of witnesses
  

11   tomorrow.  Those are the only three that we will have
  

12   available.
  

13           We will only have one more after that, and that will go
  

14   on on Friday, and that's Ted DeGroot.  And he will testify on
  

15   behalf of the California Producer Handlers Association, sit in
  

16   a seat really quick, pop back up, and talk about Ponderosa, and
  

17   then we are done.
  

18       JUDGE CLIFTON:  So, Mr. Beshore, you had anticipated that
  

19   by Friday you might need to go forward with your rebuttal or
  

20   anything else that you wanted to put on in response to what we
  

21   have gotten so far.  So it appears that may be true.  All
  

22   right.
  

23           Does anyone else have anything byway of announcements?
  

24   We, I presume, can leave everything in this room overnight.
  

25   That's very helpful.  Good.  Anything else?
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 1           No.  All right.  It appears that's all we need to
  

 2   announce at this point.  So I'll see you tomorrow morning.  We
  

 3   go on record at 9:00.  Now, we go off record at 4:56.
  

 4       (Whereupon, the evening recess was taken.)
  

 5                            ---o0o---
  

 6
  

 7
  

 8
  

 9
  

10
  

11
  

12
  

13
  

14
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 1             UNITED STATES DEPARTMENT OF AGRICULTURE
  

 2               BEFORE THE SECRETARY OF AGRICULTURE
  

 3                            _________
  

 4   In re:                      )     [AO]
                               )    Docket No. 15-0071

 5                               )
        Milk in California     )

 6   ___________________________ )
  

 7
  

 8               BEFORE U.S. ADMINISTRATIVE LAW JUDGE
                         JILL S. CLIFTON

 9
                   Thursday, November 12, 2015

10
                            9:01 a.m.

11
  

12                      Piccadilly Inn Airport
                    5115 East McKinley Avenue

13                     Clovis, California 93727
  

14
  

15
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17                          VOLUME 36
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19
  

20
  

21
  

22
  

23   Reported by:
  

24   Myra A. Pish CSR
   Certificate No. 11613

25
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 1   APPEARANCES:
  

 2   U.S. DEPARTMENT OF      Office of the General Counsel
   AGRICULTURE:            BY: BRIAN HILL, ESQ.

 3                              LAUREN BECKER, ESQ.
  

 4
   U.S. DEPARTMENT OF      WILLIAM RICHMOND, Dairy

 5   AGRICULTURE:               Product Marketing Specialist
                           LAUREL MAY, Marketing Specialist

 6
  

 7   CALIFORNIA DAIRIES,     Law Offices of Marvin Beshore
   INC., DAIRY FARMERS     BY:  MARVIN BESHORE, ESQ.

 8   OF AMERICA, INC.,       Hanson Bridgett, San Francisco
   LAND O'LAKES, INC.:     BY:  MEGAN OLIVER THOMPSON, ESQ.

 9
  

10   DAIRY INSTITUTE OF      Davis Wright Tremaine
   CALIFORNIA:             BY:  CHIP ENGLISH, ESQ.

11                                ASHLEY VULIN, ESQ.
  

12   LEPRINO FOODS:          SUE TAYLOR, Vice-President
                           Dairy Economics and Policy

13
  

14   CALIFORNIA PRODUCER     Stoel Rives
   HANDLERS ASSOCIATION:   BY:  NICOLE HANCOCK, ESQ

15                           VICTOR LAI, ESQ.
                           TIFFANIE de la RIVA, ESQ.

16
   SELECT MILK PRODUCERS:  MILTNER LAW FIRM, INC.

17                           BY:  KRISTINE REED, ESQ.
                                 RYAN MILTNER, ESQ.

18
  

19
                            ---o0o---

20
  

21
  

22
  

23
  

24
  

25
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 1                 I N D E X  -  V O L U M E  36
  

 2                 WITNESSES IN CHRONOLOGICAL ORDER
  

 3
   SUE TAYLOR:

 4
      CONTINUED DIRECT EXAMINATION BY MS. VULIN         7232

 5      CROSS-EXAMINATION BY MR. BESHORE                  7272
      CROSS-EXAMINATION BY MR. SCHAD                    7286

 6      CROSS-EXAMINATION BY MR. SCHAEFER                 7287
      CROSS-EXAMINATION BY MR. BESHORE                  7297

 7
  

 8   FRANK OTIS and
   DENNIS LUND:

 9
      DIRECT EXAMINATION BY MS. HANCOCK                 7301
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 1         THURSDAY, NOVEMBER 12, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We are back on record on November 12, 2015.
  

 3   It is a Thursday.  It is approximately 9:01 in the morning.
  

 4   This is Day 36 of the milk hearing and we are in Fresno,
  

 5   California.
  

 6           My name is Jill Clifton.  I'm the United States
  

 7   Administrative Law Judge who is tasked with taking in the
  

 8   evidence at this rule making hearing.  I work for the United
  

 9   States Department of Agriculture.  I would like to take
  

10   appearances of other participants, beginning first with my
  

11   fellow employees from the United States Department of
  

12   Agriculture, and then continuing on with teams of proponents
  

13   and opponents, and then other participants, including some that
  

14   we welcome back today, and some that we see for the first time
  

15   today.
  

16           If you expect to testify today, I would like you to be
  

17   part of the line up who come forward and make your appearance.
  

18       MR. CARMAN:  Good morning, your Honor, Clifford Carman,
  

19   C-A-R-M-A-N, Assistant to the Deputy Administrator Dairy
  

20   Programs Agriculture Marketing Service USDA -- it is with an S.
  

21       MR. RICHMOND:  Good morning, I'm William Richmond,
  

22   R-I-C-H-M-O-N-D, with USDA Agricultural Marketing Service and
  

23   Dairy Programs in the Order Formulation and Enforcement
  

24   Division in Washington, DC, good morning.
  

25       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
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 1   Agricultural Economist for the Upper Midwest Milk Marketing
  

 2   Order Federal Order 30 on detail with the USDA Dairy Programs.
  

 3       MS. BECKER:  Good morning, Lauren Becker with USDA Office
  

 4   of the General Counsel.
  

 5       MS. MAY:  Good morning, Laurel May with USDA, AMS Dairy
  

 6   Program, I'm a Rule Writer with the Order Formulation and
  

 7   Enforcement Division.
  

 8       MR. HILL:  And I'm Brian Hill with the Office of the
  

 9   General Counsel, Marketing Regulatory and Food Safety Programs
  

10   Division.
  

11       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

12   B-E-S-H-O-R-E, Attorney for the Proponents of Proposal
  

13   Number 1, California Dairies, Inc., also referred to as CDI;
  

14   Dairy Farmers of America, Inc., also referred to as DFA; and
  

15   Land O'Lakes, Inc., also referred to as LOL.
  

16       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

17   Megan is M-E-G-A-N, I'm an Attorney with the law firm Hanson
  

18   Bridgett in San Francisco, that's H-A-N-S-O-N, B-R-I-D-G-E-T-T,
  

19   and I'm also Counsel for the Proponents of Proposal Number 1.
  

20       MR. SCHAD:  Good morning, I'm Dennis Schad, S-C-H-A-D, I
  

21   work for Land O'Lakes.
  

22       MR. JABLONSKI:  Gary Jablonski, G-A-R-Y, J-A-B-L-O-N-S-K-I,
  

23   Consultant with the Cooperatives of Proposal Number 1.
  

24       MR. ERBA:  Good morning, Eric Erba, E-R-I-C, E-R-B-A, I
  

25   work for California Dairies, Inc.

7222



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1       MR. ENGLISH:  Good morning, your Honor, Proposal 2.
  

 2   Chip English, E-N-G-L-I-S-H, I'm with the law firm of Davis,
  

 3   Wright, Tremaine, with my principal office in Washington, DC.
  

 4   I am here on behalf of the Dairy Institute of California, and
  

 5   they are Proponents of Proposal 2.  And I want to note in
  

 6   advance of one of our people today that I'm a proud resident of
  

 7   the State of Maine.
  

 8       MS. VULIN:  Good morning, Ashley Vulin, I'm also a
  

 9   representative of the Dairy Institute of California.
  

10       MR. SCHIEK:  William Schiek, S-C-H-I-E-K, Economist with
  

11   the Dairy Institute of California.
  

12       MS. TAYLOR:  Good morning, Sue Taylor with Leprino Foods.
  

13       MR. OTIS:  Good morning, Frank Otis with Foster Dairy
  

14   Farms, Crystal Creamery, that's O-T-I-S.
  

15       MS. HANCOCK:  Nicole Hancock, Stoel Rives, representing the
  

16   California Producer Handlers Association and Ponderosa Dairy.
  

17       MR. LUND:  Dennis Lund, L-U-N-D, Director of Cost
  

18   Accounting for Foster Dairy Farms, Crystal Creamery.
  

19       MS. de la RIVA:  Good morning, Tiffanie de la Riva with the
  

20   firm Stoel Rives, here for California Producer Handlers
  

21   Association and Ponderosa Dairy.
  

22       MR. LAI:  Good morning, Victor Lai, L-A-I, with Producers
  

23   Dairy Foods.
  

24       MS. REED:  Good morning, Kristine Reed with the Miltner law
  

25   firm on behalf of Select Milk Producers.
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 1       MR. MILTNER:  Good morning, Ryan Miltner, Miltner law firm
  

 2   on behalf of Select Milk.
  

 3       MR. VANDENHEUVEL:  Good morning, Rob Vandenheuvel,
  

 4   V-A-N-D-E-N-H-E-U-V-E-L, here with Milk Producers Council.
  

 5       MR. SMITH:  Good morning, Daniel Smith, D-A-N-I-E-L,
  

 6   S-M-I-T-H, from Montpelier, Vermont, representing the Kentucky
  

 7   Dairy Development Council, the Georgia Milk Producers,
  

 8   Incorporated, and the Tennessee Dairy Producers Association.
  

 9       MR. WILLIAMS:  Everett Williams, Georgia Milk Producers and
  

10   Dairymen.  E-V-E-R-E-T-T, and then Williams.
  

11       MR. SPARROW:  Richard Sparrow, I'm a dairy farmer from
  

12   Kentucky.
  

13       MR. TOSI:  Good morning, your Honor, my name is Gino Tosi.
  

14   G -- like George -- I-N-O, last name Tosi, T -- like Tom --
  

15   O-S-I, I'll be testifying today on behalf of the California
  

16   Producer Handlers Association and Ponderosa Dairy.  Thank you.
  

17       JUDGE CLIFTON:  Mr. Tosi, it is remarkable that yesterday
  

18   when I asked the Veterans to stand, our witness and you were
  

19   the only Veterans in the room.  I'm amazed at that.  There are
  

20   lots of us here.  Thank you for your service.
  

21       MR. TOSI:  Thank you.
  

22       JUDGE CLIFTON:  Is there anyone else who has not yet
  

23   approached the podium who would like to do so at this time?
  

24           I would like now to go to preliminary matters and
  

25   announcements.  I notice that Laurel May is double tasking
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 1   today.  She is now taking exhibits and corrections to exhibits,
  

 2   and so on, coordinating with witnesses and all other duties.
  

 3       MS. MAY:  We have a saying at AMS, it is "all other duties
  

 4   as assigned" at the end of your position description, and
  

 5   that's what I'm doing today.
  

 6           Welcome to the hearing.  Glad to see all of you here
  

 7   this morning.  Looking forward to hearing from some producers
  

 8   and other people today.
  

 9           If you would like to testify in this hearing, you
  

10   simply need to let us know that you would like to do so and we
  

11   can get you into the line up.  If you would like to ask
  

12   questions of any of the witnesses, you may do so by raising
  

13   your hand or approaching the podium and having the Judge
  

14   acknowledge you.
  

15           As always, we are broadcasting this session of the
  

16   hearing via live audio feed, which is available online at
  

17   www.ams.usda.gov/live.
  

18           The court reporter is taking official transcripts of
  

19   this hearing and they are available on our AMS Dairy website
  

20   approximately two weeks after the end of each hearing week.
  

21   And there are copies of some of the past exhibits back in the
  

22   corner where Mr. Tosi is looking at the file boxes.  You are
  

23   welcome to help yourself to any of those, if you would like
  

24   them.  And we do have other copies of some of the earlier ones
  

25   back in the hotel, so if there any that you don't see there let
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 1   me know and we might be able to come up with some others.
  

 2           My recollection, which is getting shorter and shorter,
  

 3   is that yesterday Sue Taylor was on the stand, and I believe
  

 4   today we are going to continue with her testimony and direct,
  

 5   or cross-examination, and then we have a couple of producers
  

 6   who introduced themselves this morning who would like to
  

 7   testify.  So I will turn it over to Chip.
  

 8       JUDGE CLIFTON:  Mr. English, I know Ms. Vulin is examining
  

 9   Ms. Taylor, but I'm calling on you with regard to the
  

10   preliminary matters, such as scheduling.
  

11       MR. ENGLISH:  Thank you, your Honor, and I think we'll have
  

12   a number of people coming up.  But we have, and I think pretty
  

13   much remarkably for this proceeding, had a lot of discussions
  

14   among counsel to try to work things through, and so my part of
  

15   this is to say that, yes, we would like to have Ms. Taylor get
  

16   on the stand and finish her direct and her cross so that she
  

17   can return, delayed, to her meetings.  And then I think turn it
  

18   over to others talk about what's going to happen next.  I will
  

19   say that after Ms. Taylor, we have a couple of housekeeping
  

20   matters and they are basically two statements of party
  

21   witnesses, the party parties, just to put in the record, under
  

22   801(d)(2), and that will finish our case-in-chief.  And then we
  

23   do understand that at some point in the near future, near to be
  

24   defined, Dr. Schiek will return to respond to your questions
  

25   from Tuesday.
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 1           But otherwise we are going to be done.  And I will say
  

 2   that as of this moment, subject to not knowing everything
  

 3   that's going to happen, we do not have any rebuttal.  So we do
  

 4   not presently anticipate rebuttal as we think about scheduling.
  

 5           And then I'll say one more thing, hopefully I will have
  

 6   more information by this afternoon.  Right now we have not
  

 7   heard anything from the Federal District Court located about
  

 8   five miles from here, and so at the moment, that hearing is
  

 9   still scheduled for 1:30 Monday afternoon.  So we obviously are
  

10   hoping to hear, and I, you know, if you hear a shout of joy
  

11   some time today, you will know what that is about.
  

12       JUDGE CLIFTON:  Didn't you say though, Mr. English, that
  

13   typically you find out on the Friday before the hearing?
  

14       MR. ENGLISH:  Well, I think it maybe 48 -- but you may be
  

15   right, we could hear as late as tomorrow.  What I'm saying is
  

16   the second I know, you know, the only thing we'll know is if we
  

17   get good news, which is the view of not having a hearing so it
  

18   doesn't cause whatever issues.  So anyway, that's where we are,
  

19   and I assure you that, that we're -- I won't interrupt a
  

20   witness, well, maybe not, but, you know, everybody will know as
  

21   soon as I know.
  

22       JUDGE CLIFTON:  Thank you.  I do appreciate that.  In any
  

23   event, whether your hearing requires you to be elsewhere, we
  

24   will start Monday morning, because you will be able to join us
  

25   for that.
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 1       MR. ENGLISH:  Yes.
  

 2       JUDGE CLIFTON:  And then I will not keep going without you
  

 3   so, if you have to be gone we'll not be in hearing here during
  

 4   that time, but it could be a short time that you are gone so --
  

 5       MR. ENGLISH:  And we're still looking at some options to
  

 6   try to help out because we want to keep going.
  

 7       MR. ENGLISH:  I assure everybody in this room that I think,
  

 8   like everybody in this room, I have every single motivation in
  

 9   the world to be done on or preferably before next Friday.
  

10       MS. HANCOCK:  Nicole Hancock.  I was going to offer our
  

11   line up that will follow when Mr. English is done with his
  

12   case-in-chief.  We have Frank Otis and Dennis Lund from Foster
  

13   Farms Dairy and Crystal Creamery to testify.  They do have to
  

14   leave by 3:20 so we're hoping that, hoping we can make that.
  

15   If we get into a time crunch, we're willing to buy some pizzas
  

16   and blaze on through lunch, if that's what it takes, but we
  

17   need to get him out of here.  I think his testimony is
  

18   valuable, so I would really like to be able to put it on if I
  

19   can.
  

20           When that's done, if there's more cleanup witnesses,
  

21   that might happen then.  Some other witnesses that I think we
  

22   might hear from, we also have Gino Tosi, who is available and
  

23   he'll put on testimony for Federal Order language for Producer
  

24   Handlers Association, and then separately for Ponderosa Dairy,
  

25   and then that is all of the witnesses that we have available
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 1   today.  We have one more producer-handler that will testify
  

 2   tomorrow for both Producer Handlers Association and then
  

 3   separately for Ponderosa Dairy.
  

 4       MR. SMITH:  Your Honor, Dan Smith.  The two dairy farmers
  

 5   from the Southeast who introduced themselves, Mr. Williams and
  

 6   Mr. Sparrow, are here for, throughout today, and they can serve
  

 7   at whatever works best for your scheduling.  So they are
  

 8   available for the day.
  

 9       JUDGE CLIFTON:  Mr. Smith, there was a dairy farmer here
  

10   from Tennessee earlier this week, we didn't get him on.  He was
  

11   a little ambivalent about whether he wanted to interrupt in
  

12   order to testify.  He was very respectful.  And I'm -- I didn't
  

13   catch his name, but I'm, I would imagine that he's part of your
  

14   group, and I'm sorry that that we didn't hear from him.
  

15       MR. SMITH:  Well, you and I both imagine that.  I heard if
  

16   he was here last night in the second connection I took, I think
  

17   that's what it was, and he was, but apparently he was gone
  

18   before I got here, so I will extend your expression of courtesy
  

19   to him through the network.
  

20       JUDGE CLIFTON:  Thank you.
  

21       MR. BESHORE:  Marvin Beshore.  If I might, just some
  

22   information for everyone with respect to our rebuttal.  We're
  

23   prepared to move forward tomorrow with rebuttal, assuming, you
  

24   know, that things will have evolved to the point where we can
  

25   start our rebuttal.  We do have a dairy farmer, two dairy
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 1   farmers, Mr. Hollon is indicating to me, who we expect to be,
  

 2   who plan to be here tomorrow, you know, to testify.  And
  

 3   looking just out towards next week, our rebuttal has nine or
  

 4   ten pieces to it.  At this point, as we see it, some of them
  

 5   are very brief.
  

 6           But one scheduling issue I'll just flag now, Mr. Hollon
  

 7   cannot be here from midday Monday through Tuesday, I think
  

 8   we'll be able to work other pieces around that, but he has a
  

 9   number of those parts, has responsibility for a number of those
  

10   parts of our rebuttal case.
  

11       JUDGE CLIFTON:  So he would be back Wednesday morning?
  

12       MR. BESHORE:  Yeah, late Tuesday.  Available Wednesday
  

13   morning, yes.
  

14       JUDGE CLIFTON:  Who else has preliminary matters, whether
  

15   they are scheduling or any other concerns?  I see none.
  

16           I would like to add what I'm thinking about now.  I'm
  

17   thinking about briefing.  And typically, what we do is we wait
  

18   until the transcript corrections have been proposed and ruled
  

19   on, and then we have briefs.  In this case, I will permit not
  

20   only the opening briefs, but also reply briefs.  This is too
  

21   complicated and too important to have you see in a brief by
  

22   someone else, an argument that you need to address, and that
  

23   you need to alert the Department to other things they should
  

24   consider.  So we'll have to have two rounds of briefs.
  

25           Now, that does not require anyone who submits an
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 1   opening brief to also submit a reply, it is an opportunity, not
  

 2   a requirement.  Anyone is welcome to submit a brief.  You don't
  

 3   have to have been an attorney representing a proponent.  But
  

 4   everyone who chooses to submit a brief should understand that
  

 5   if you will put yourself in the shoes of the US Department of
  

 6   Agriculture, and take into account what they need to consider,
  

 7   it will be very helpful.
  

 8           The United States Secretary of Agriculture is a very
  

 9   hands-on, very knowledgeable leader, who will be very involved
  

10   in this.  There are legal constraints, even on a Secretary of
  

11   Agriculture.  Those may be the most difficult parts of dealing
  

12   with all of the information.  So we need your wisdom, we need
  

13   your collective wisdom, even though you come from different
  

14   points of view.  I think if you respond to one another's, and
  

15   I'm going to call them reply briefs, ideas, it will be very
  

16   valuable to the people who have to work with these very
  

17   difficult issues.
  

18           All right.  That's all I have.  Are there any other
  

19   preliminary matters?  None.  Let us continue then with Sue
  

20   Taylor's testimony.
  

21           Let's see, for those who weren't here yesterday and do
  

22   not have a copy of Exhibit 161 and 160, are there any other
  

23   copies available?
  

24       MS. VULIN:  Yes, your Honor.  We have maybe five of each.
  

25       JUDGE CLIFTON:  Please raise your hand if you would like a
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 1   copy of the exhibits that Ms. Taylor is testifying about.  She
  

 2   began this yesterday.  There are two exhibits and I'll invite
  

 3   you to mark them with the numbers we have placed on them, if
  

 4   you would like.  The document entitled Testimony of Sue Taylor,
  

 5   Part 3, is Exhibit 160, and Exhibit 161 is the Attachment B, as
  

 6   in boy, to that testimony, but it has its own exhibit number,
  

 7   161.
  

 8           Ms. Vulin, if you will identify yourself again, and
  

 9   then you may proceed.  Ms. Taylor, you remain sworn.  I would
  

10   like you to state and spell your name one more time for us.
  

11       MS. TAYLOR:  Thank you.  It's Sue, S-U-E, Taylor,
  

12   T-A-Y-L-O-R.
  

13       MS. VULIN:  And I'm Ashley Vulin for the Dairy Institute of
  

14   California.
  

15                   CONTINUED DIRECT EXAMINATION
  

16   BY MS. VULIN:
  

17      Q.  Ms. Taylor, yesterday you read your written statement
  

18   Exhibit 160 into the record, correct?
  

19      A.  Yes.
  

20      Q.  And so today I would like us to turn to Attachment B,
  

21   which are the set of tables that you created.  I would ask that
  

22   everybody please turn to Table 1 of Attachment B, which is
  

23   Page 1 of the entire table packet.
  

24           Now, Ms. Taylor, can you give us, first off, just kind
  

25   of an overview of the content of this table, Table 1?
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 1      A.  Certainly.  To orient everybody broadly to the tables,
  

 2   I selected a period starting January 2005 and going through
  

 3   December 2014, so a ten-year period.  And for each table I
  

 4   attempted to analyze the price outcomes by applying the
  

 5   regulated price surface, regulated price formulas in Proposal 2
  

 6   to the commodity prices that existed through that period.  And
  

 7   there is a comparison with the existing Federal Order prices
  

 8   and also with the existing CDFA prices relative to the formulas
  

 9   in use, the permanent formulas in use at this point in time.
  

10           Table 1 specifically provides you with a commodity
  

11   price inputs that were used in those calculations.  So for
  

12   Table 1, the left block is the set of commodity price inputs
  

13   used for the Dairy Institute proposal, which those who have
  

14   been here will recall, first of all, asked for USDA to use a
  

15   western survey price to drive the commodity prices, but in the
  

16   event that a survey cannot be conducted without violating
  

17   confidentiality concerns, asks the Department to use certain
  

18   default values that were calculated and submitted by Dr. Schiek
  

19   based upon data of prices received and California, versus the
  

20   NDPSR numbers predominantly.  So in Table 1, well, I'll orient
  

21   you as well.  Immediately after the column headings, below the
  

22   column headings, I have a row that I have titled column
  

23   designation.  And I put into that row, letters so that we can
  

24   refer to the specific columns, and below that is column math.
  

25   So for those columns where I have done math based on other
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 1   columns, I have attempted to -- to document what that
  

 2   relationship is.
  

 3      Q.  Thank you, Ms. Taylor.  And I just wanted to point out,
  

 4   those headings are particularly helpful because this table
  

 5   spans multiple pages, both vertically and horizontally, so you
  

 6   will see that whereas page 3, the furthest column to the right
  

 7   is Column M, as in mother, you pick up on page 4 at Column N,
  

 8   as in Nancy, but you also continue down onto the next page
  

 9   within Column N, so that kind of helps orient those who are
  

10   looking at the table to make sure they can visualize the table
  

11   in its entirety.
  

12      A.  Thank you.  That was helpful.  And if you look at, for
  

13   example, page 3, you will see that at the bottom of each table,
  

14   it's a pages 1 through 3, essentially would be the same set of
  

15   columns but progressing through the months from 2005 through
  

16   2014, and at the bottom I have shown annual averages, and a
  

17   ten-year average, and that should carry through with each table
  

18   that we look at.  Going back to specifics around Columns A
  

19   through E, which are the price inputs for the analysis on the
  

20   class price outcomes for the Proposal 2, those products which
  

21   have comparable NDPSR surveys that already exist, are
  

22   calculated using the default values relative to the NDPSR
  

23   prices that were previously published by USDA.  So in the case
  

24   of western butter, western nonfat dry milk, and western dry
  

25   whey, those were calculated directly from the NDPSR prices
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 1   released by AMS at the time that class prices are announced.
  

 2      Q.  And those are Columns F through I?
  

 3      A.  Yes.  Now, in the case of Column C, western cheddar 40
  

 4   pound blocks, those prices were calculated with the exception
  

 5   of the government shutdown, during which the specific block
  

 6   data was not released, but otherwise those, Column C would be
  

 7   calculated relative to the monthly average block price that fed
  

 8   into the NDPSR cheese price.  So again, the NDPSR cheese price
  

 9   would be over in Column H, but because those are comprised of
  

10   both blocks and barrels, we had to tease out the block part of
  

11   that, and the Column C would be a calculation relative to the
  

12   block only piece of Column H.
  

13          In the case of Column E, the western whey protein
  

14   concentrate 34 price, that was calculated using the weekly data
  

15   from Dairy Market News and it was calculated based on the
  

16   average of the mostly's for a Central Western WPC 34, and that
  

17   was again, for the same periods that were associated, or I are
  

18   defined in the Dairy Institute proposal for each month.
  

19           Columns F through I, once again, are the published
  

20   prices from USDA for the commodities used in the calculation of
  

21   class prices.  And Columns J through M similarly are the
  

22   published prices, but from the State of California, CDFA, that
  

23   were used to drive their milk price formulas.  One thing I'll
  

24   point out is that there was a period when CDFA did not use the
  

25   western dry whey series, they had a flat 25 cent factor in 4b
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 1   price formula, but they did include their calculation in their
  

 2   exhibit in this hearing, so I used that data.
  

 3      Q.  Thank you, Ms. Taylor.  So now if we could turn to
  

 4   Page 4, which picks up at Table N or excuse me, Column N as in
  

 5   Nancy, can you explain how these calculate in the data that you
  

 6   provided in Columns A through N?
  

 7      A.  Certainly.  So pages 4 through 6 represent the
  

 8   difference in the commodity price used in our analysis of the
  

 9   Dairy Institute proposal versus those prices that were used in
  

10   the Federal Order calculations and those prices that were used
  

11   in the California State Order calculation.  So you can clearly
  

12   see in Columns N, O, and Q, that price discount that was used
  

13   in, or was proposed in Dr. Schiek's testimony to get the NDPSR
  

14   price series to a western equivalent.  These are the default
  

15   values that are in the formula.  The 2.18 cent discount on
  

16   butter, the 2.44 cent discount on nonfat dry milk, and the .63
  

17   cent discount on dry whey.
  

18           In the case of Column P, you will see that there's much
  

19   more variability in the calculation, but that, again, as I
  

20   described in pages 1 through 3, is driven by the fact that the
  

21   Dairy Institute proposal is based on cheddar blocks, and the
  

22   existing cheese price in Class III formulas is a combination of
  

23   blocks and barrels.
  

24           The same analysis is done then again, for the
  

25   California State Order commodity prices over time, and that's
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 1   columns R through U.
  

 2       JUDGE CLIFTON:  So, you know, Ms. Taylor, how B sounds like
  

 3   P sounds like -- I believe you were calling our attention when
  

 4   you pointed out the greater disparity, Column P like Paul?
  

 5       MS. TAYLOR:  That's correct.
  

 6       JUDGE CLIFTON:  Okay.
  

 7       MS. VULIN:  Thank you, your Honor.
  

 8   BY MS. VULIN:
  

 9      Q.  So Ms. Taylor, let's take January 5th, which begins on
  

10   page 1, and I'll just have you kind of read across the line
  

11   throughout each of the pricing columns to explain what that
  

12   number is and what it means, so we can just kind of use that as
  

13   an example to understand the table as a whole.
  

14      A.  Certainly.  And just to clarify, that would be
  

15   January of 2005, and Column N, as in Nancy, would be calculated
  

16   by taking, from page 1, the first row Column A, and reducing it
  

17   by Column F, so that would be the western butter series that's
  

18   going to drive the analysis of the Proposal 2 outcomes, minus
  

19   the, at that time, NASS butter price used in the Federal Order
  

20   system.
  

21           Column O, nonfat dry milk, will refer back to the
  

22   western nonfat dry milk price found in Column B on page 1, top
  

23   row, reduced by the Column G on page 1, first row, the NASS
  

24   nonfat dry milk price.
  

25           Column P would be the western cheddar price found in
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 1   Column C on the first page, reduced by Column H on the first
  

 2   page, first row, the AMS cheese price, the block barrel
  

 3   combination.
  

 4           And in Column Q it would be the western dry whey price
  

 5   found in Column D in the first table, reduced by the NASS dry
  

 6   whey price in Column I on page 1, first row.
  

 7           We go through that same process again on the California
  

 8   State Order commodity prices, so Column R is going back to the
  

 9   first page, Column A minus Column J.  Column S is Column B
  

10   minus Column K.
  

11           In the case of the California State Order commodity
  

12   prices, nonfat dry milk is based on a survey, it's the
  

13   California weighted average price, and if you will recall, we
  

14   had some, we're essentially locking down some relationship in
  

15   the Dairy Institute proposal, so you end up with some
  

16   variability there as well as on the, again, the cheddar block.
  

17   In the dry whey, Column T is C minus L from the first page.
  

18      Q.  Column T as in Tom?
  

19      A.  Yes.  And Column U is D, as in dog, minus Column M from
  

20   the first page.
  

21      Q.  And neither the NASS pricing nor the California State
  

22   Order commodity pricing provided a value for WPC, correct?
  

23      A.  Correct.  So I don't have those comparisons in this
  

24   table.  I just provide simply what our price assumption was in
  

25   the first table.
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 1      Q.  Thank you.  And now turning to page 6, after the
  

 2   calculations between the two comparisons at the very end, which
  

 3   you had pointed out earlier, but I wanted to highlight again
  

 4   now that we have gone through the calculations, you have the
  

 5   yearly average for each of those calculations as well as the
  

 6   ten-year average.
  

 7      A.  Yes.  And as you look through those individual years
  

 8   and the ten-year average, you will see that it's obvious that
  

 9   again we have hinged consistently to the NDPSR national survey
  

10   for butter, nonfat dry milk, and dry whey.  The cheddar cheese
  

11   variability is related to the fact that we're using cheddar
  

12   block instead of blocks and barrels.  And when it comes to the
  

13   State Order comparison, you will see a larger spread on average
  

14   from the State Order price series on butter and cheddar,
  

15   whereas nonfat dry milk are both within a penny of that
  

16   ten-year history, and that larger variability in the pricing, I
  

17   believe, is related to the different timeframes that we used to
  

18   establish those discounts.
  

19      Q.  Because of all the changes in the market that happened
  

20   between 2005 and 2014?
  

21      A.  Yes.
  

22       JUDGE CLIFTON:  Ms. Taylor, how do I see that there's a
  

23   greater difference?  What do I look at to see that?
  

24       MS. TAYLOR:  I was looking at the ten-year average, so it's
  

25   the lowest line on that table.  And over in the right hand
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 1   portion of the table, where we're comparing with the Dairy
  

 2   Institute proposal with the California State Order commodity
  

 3   prices -- well, I guess there are a few things that are
  

 4   happening in this.  One, these are commodity prices before the
  

 5   discount factor that's embedded in the California class price
  

 6   formulas.  And so there's that piece that is not represented
  

 7   here.  These prices would be in the case of butter and cheddar,
  

 8   the CME price averages from the 26th of the prior month to the
  

 9   25th of the current month.  And then the California formulas
  

10   apply a discount, it's referred to as the FOB factor, in the
  

11   formula outside of this part of the calculation.
  

12           But what I was referring to is that 4.07 cent discount
  

13   on butter and the 2.09 discount on cheddar.  And as I think
  

14   more about it, part of the reason why those are the greater
  

15   discount in this part of the calculation, or the analysis, then
  

16   the other two factors is, the other two factors are based on
  

17   real time surveys, and the butter and cheddar are based on the
  

18   CME price and then the discount is, the FOB discount is applied
  

19   separately in the formula.
  

20   BY MS. VULIN:
  

21      Q.  Thank you, Ms. Taylor.  Is there anything else you want
  

22   to tell us about Table 1?
  

23      A.  No, I think that that covers largely Table 1.  And it
  

24   also largely covers Table 2, because Table 2, if I can have
  

25   people turn to that, is in the same format, same logic, but
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 1   covers the advanced pricing factors.  So those factors used for
  

 2   the calculation of anything that has an advanced price
  

 3   announcement, so it would be a portion of all of Class I and a
  

 4   portion of Class II prices.
  

 5          Now, once again, we have some price series that are
  

 6   hinged off of published prices by AMS that have been published
  

 7   over the years, and some where a calculation had to be made to
  

 8   fit that particular timeframe.  And specifically those that
  

 9   required a separate calculation are Columns C, D, and E, which
  

10   would be the western cheddar 40 pound block, western dry whey,
  

11   and western WPC.  And those calculations would have been done
  

12   using the same timeframe that is used to calculate the advanced
  

13   price commodity prices.  And in the case of the western cheddar
  

14   40 pound block, that would have been indexed to the NDPSR or
  

15   NASS's, in the case that it applies, release of the cheddar
  

16   block price.  And the western dry whey would have been
  

17   calculated relative to the Dairy Market News weekly dry whey
  

18   quotes, as would be the case with western WPC 34.
  

19      Q.  And in comparing page 6 with page 12, which are the
  

20   ten-year average for the Class III and IV pricing factors of
  

21   Table 1, and then the ten-year average for the advanced pricing
  

22   factors in Table 2, you can see that there's a lot of
  

23   consistency between them, and that the columns that you
  

24   mentioned, C, D, and E, did have some effect but there are
  

25   still a lot of similarity between these two tables?
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 1      A.  Correct.  As you look at the difference between the
  

 2   advanced pricing -- I haven't done it -- but if you look at the
  

 3   same relative to the announced commodity prices is used in the
  

 4   existing formulas on the Federal Order side, you would
  

 5   similarly see a lot of consistency, but they are not equal in
  

 6   terms of relationship.
  

 7      Q.  So just two different lenses through which to view the
  

 8   pricing?
  

 9      A.  Well, there's one set of data, Table 1, is used in the
  

10   calculation of Class III and IV prices, and also the butterfat
  

11   piece of Class II, and the calculations on Table 2 are related
  

12   to Class I prices and the SNF portion of Class II.
  

13      Q.  Thank you, Ms. Taylor.  So turning now to Table 3,
  

14   which is on page 13, and is entitled Class IV pricing impacts.
  

15   Can you please just do the same thing and walk us through the
  

16   set up of this table and the meaning of the various columns?
  

17      A.  Certainly.
  

18           So on Table 3 we're looking specifically at the
  

19   Class IV price which would apply to butter and dry milk
  

20   regulated prices.  The calculations are driven from the
  

21   commodity prices that I explained in Table 1.  The prices shown
  

22   on pages 1 through 3 --
  

23      Q.  Pages 1 through 3 of Table 3, which are also pages 13
  

24   through 15, correct?
  

25      A.  Correct.  And to clarify, the 13 through 15 would be
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 1   the handwritten page numbers, just so that it is a little
  

 2   easier for people to make their way through the whole
  

 3   attachment.  So these would be the commodity, or the, excuse
  

 4   me, they would be the component prices that are calculated
  

 5   based on the commodity prices that we have seen in Table 1.
  

 6           So for example, the left portion of that table, of
  

 7   Table 3, page, I'll use the handwritten 13 is where I'm at, the
  

 8   Column A would be the butterfat component price that would be
  

 9   calculated based on the use of the formula that is proposed by
  

10   Dairy Institute, and for reference, we have had some
  

11   adjustments through the hearing, or some amendments to that
  

12   formula, so I had included that as Attachment A, page 5 on the
  

13   back of my, the body of my testimony.  So it would be the
  

14   application of those price formulas using the commodity prices
  

15   that existed in January of 2005.
  

16      Q.  And just to clarify, you are using the amended price
  

17   formulas?
  

18      A.  Correct.
  

19      Q.  Thank you.
  

20      A.  Column B would be the same logic, using the solids not
  

21   fat calculation.  And Column C would be grossing up those
  

22   components on a standard component assumption under the Federal
  

23   Order system of 3.5 percent fat and 8.685 percent solids not
  

24   fat.
  

25           The middle table that's entitled Class IV FMMO prices,
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 1   October 2008 formulas, would be the component and hundredweight
  

 2   values that were announced from October 2008 to current.  And
  

 3   for the period from January 2005 through September of 2008
  

 4   would be the recalculated component prices by applying that
  

 5   2008 formula to the commodity prices that existed in that
  

 6   timeframe.
  

 7           The table to the right, the California State Order
  

 8   prices, current permanent formulas from August 2008, would be
  

 9   the IV-A component prices the would be calculated based on the
  

10   formula that existed at the time that, well, it is the last
  

11   permanent set of formulas.  One nuance that I'll point out,
  

12   Columns G and H are straightforward, they are component price
  

13   calculations.  Column I and J, there is a difference in the
  

14   standard component assumption that is used by California State
  

15   Order as they quote hundredweight prices versus the California
  

16   order.  It's not a large difference, but the assumption in the
  

17   California State Order when they quota hundredweight values is
  

18   3.5 percent fat, 8.7 percent SNF, and in the Federal Order it
  

19   is 3.5, 8.685.  And I based my comparisons when I look at
  

20   hundredweights with the California system, on that Federal
  

21   Order standard assumption, just so that I have apples and
  

22   apples.  But I did want to show the 3.5, 8.7 number because
  

23   most people will look at it and try to compare it with what's
  

24   been announced by CDFA and say it is wrong.  So I wanted to
  

25   show, in this case, both columns, so people can get a comfort
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 1   level on its accuracy.
  

 2      Q.  So Column I is just provided for context for Column J,
  

 3   but won't be entered into your calculation because it would
  

 4   essentially be an oranges to apples calculation?
  

 5      A.  Correct.
  

 6      Q.  Thank you.
  

 7       JUDGE CLIFTON:  So often it is just a penny difference on a
  

 8   hundredweight.
  

 9       MS. TAYLOR:  Right.  I mean, it's not a big difference
  

10   between 8.7 pounds of SNF and 8.685, but in the interest of
  

11   accuracy I did want to differentiate.
  

12   BY MS. VULIN:
  

13      Q.  So now if we could turn to page 16, that's where you
  

14   start to run the comparisons starting with Column K.  Would you
  

15   walk us through those, please?
  

16      A.  Certainly.  The Column K through M is a comparison, the
  

17   Class IV price from the Dairy Institute proposal, less the
  

18   Federal Order as announced.  Well, actually, it's not as
  

19   announced, with that clarification, I have taken the 2008
  

20   formula and brought it forward into 2005, so you will see, once
  

21   again, some consistency in those differences which are
  

22   explained by the fact that we have, in the Dairy Institute
  

23   proposal, adopted the same yield assumption and basic structure
  

24   on Class III and IV.  The differences are driven by different
  

25   price levels, which again, we're primarily asking for a survey
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 1   price, but for the purpose of this analysis, have used a
  

 2   default value, and also it's the difference in make allowance.
  

 3      Q.  The Columns M through N, as in Nancy, through P, as in
  

 4   Paul, are the comparison with the California State Order
  

 5   Class 4a prices.
  

 6      Q.  And then if we follow this column down to page 18, I
  

 7   should say these columns, then we'll get down to our annual and
  

 8   our ten-year average on page 18?
  

 9      A.  That's correct.  Page 18, the ten-year average
  

10   difference on Class IV versus what the Federal Order formula
  

11   would drive, 60 cents per hundredweight.  And the average
  

12   difference relative to the class price that would be calculated
  

13   based on permanent regulation at CDFA is a 21 cent reduction.
  

14      Q.  Thank you, Ms. Taylor.  So we'll turn now to Table 4,
  

15   starting on page 19.  And we have got a lot of columns here, so
  

16   I will ask that you do the same and walk us through the meaning
  

17   of each of these.
  

18      A.  The Table 4 is the Class III pricing impacts.  This
  

19   table is complicated a bit because there are two different
  

20   approaches to other solids that are being considered under the
  

21   Dairy Institute Proposal.  One being based on dry whey, one
  

22   being based on the whey protein concentrate 34 values, back
  

23   into a, essentially a liquid whey value equivalent.
  

24      Q.  And Ms. Taylor, can you identify the columns that
  

25   address the first calculation you noted, the dry whey
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 1   valuation?
  

 2      A.  Sure.  So columns Column C is the calculation of the
  

 3   other solids price, using the dry whey proposal.  I also, for
  

 4   purposes of comparison with California, which does not split
  

 5   protein from other solids, needed to calculate a solids not fat
  

 6   equivalent for the purpose of this analysis.  And so Column E
  

 7   would be the theoretical solids not fat price per pound to be
  

 8   used in that comparison.
  

 9          In order to calculate the solids not fat equivalent, I
  

10   used the ratios that exist in the Federal Order, which would be
  

11   5.9 pounds of other solids, plus 3.1 pounds of protein, divide
  

12   that by 9 to get your price per pound of other, of solids not
  

13   fat.  So C would be the other solids price that's used to
  

14   calculate the theoretical solids not fat price in Column E, and
  

15   also used to calculate the Class III hundredweight value in
  

16   Column G, which shows the, again, dry whey proposal.
  

17      Q.  Thank you.  So we have Column C, as in cat; E, as in
  

18   elephant; and G, as in giraffe, just to stay consistent.  C, E,
  

19   and G, which apply to the dry whey valuation.
  

20      A.  Correct.
  

21      Q.  And now could you identify for us which columns you
  

22   would look you when evaluating the liquid whey valuation, the
  

23   alternative proposal?
  

24      A.  In all cases, these are just one column to the right of
  

25   the ones I just noted.  So the other solids, based on the
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 1   liquid whey proposal, show up in Column D; the solids not fat
  

 2   price, again, using the same logic that I already described,
  

 3   but using the liquid whey proposal in Column F, and the
  

 4   Class III hundredweight value using the liquid whey proposal,
  

 5   would be Column H.
  

 6      Q.  Thank you, Ms. Taylor.  So now I'll ask you to start
  

 7   back at the beginning now that we have differentiated what we
  

 8   will use those columns for, and have you begin at A and walk us
  

 9   across your calculations.
  

10      A.  So A would simply be the butterfat price calculated
  

11   under the Dairy Institute Proposal; B is the protein price
  

12   calculated under the Dairy Institute Proposal; and Column C is
  

13   the other solids based on the dry whey Dairy Institute
  

14   Proposal; and D --
  

15      Q.  You have done C through H for us, I'll let you get past
  

16   having to do that again.  If you want to pick up at I?
  

17      A.  I through L would be the Federal Order prices, again,
  

18   from October 2008 to current, should be based on the announced
  

19   price, prior to that, they are restated.  In Columns M through
  

20   P would be the California State Order prices using the formulas
  

21   that existed in August of 2012 to restate prior periods.
  

22      Q.  So now we can turn to page 22 to see the comparisons
  

23   you have run using those numbers, correct?
  

24      A.  Yes.
  

25      Q.  So I'll just have you walk us through those.
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 1      A.  Okay.  On page 22, this would simply, similar format to
  

 2   what we have already discussed, left hand side is a comparison
  

 3   with the Dairy Institute outcomes versus the Federal Order
  

 4   Class III, and on the right side versus the California State
  

 5   Order.  The only thing, only nuance that I'll point out is the,
  

 6   again, we have the two different versions of the other solids
  

 7   valuation, and therefore, two different versions on the
  

 8   Class III hundredweight value.  The dry whey version is in
  

 9   Column S and U, and the liquid WPC version is in Column T and
  

10   V.
  

11      Q.  V as in Vulin?
  

12      A.  V as in Vulin.  And similarly, on the State Order,
  

13   there's the comparison where the dry whey based Dairy Institute
  

14   Proposal shows up in Columns X and Z; the liquid WPC version
  

15   shows up in Y and AA.
  

16      Q.  And then if we turn to page 24 we'll be able to find
  

17   the yearly averages and then the ten-year average that we have
  

18   seen in the other tables, correct?
  

19      A.  Correct.  And in this case, you will see in the Federal
  

20   Order block ten-year average, the dry whey approach reduces the
  

21   ten-year average by 85 cents, and the liquid WPC other solids
  

22   valuation reduces it by $1.42.  In the comparison versus the
  

23   California State Order prices, the dry whey version reduces the
  

24   price by, or increases the price by 35 cents, and the liquid
  

25   WPC version reduces it by 22 cents.
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 1      Q.  Thank you, Ms. Taylor.  So I'll ask that we skip
  

 2   Table 5 for now and move to Table 6, which you can find on the
  

 3   legal-sized paper at the very end of your packet.  Because of
  

 4   the size of this document, we had to try and print it larger,
  

 5   and even then it is a good eye exam test for anyone who is
  

 6   interested in testing your eyesight.
  

 7           So we're on Table 6, which is page 34 of the packet,
  

 8   but hopefully easily found, as it's larger than the other
  

 9   pages.  And I'll ask, Ms. Taylor, that you tell us Table 6,
  

10   Class 1 pricing impacts.  Can you walk us through this table,
  

11   please?
  

12      A.  I hope.  Okay.  So Class I pricing is more complicated.
  

13   The prices as similar to what I already walked through, because
  

14   you have the driver being the higher of, effectively, the
  

15   butter powder value or the cheese value.  We have the extra
  

16   columns showing what that skim value would be under both the
  

17   other solids proposal based on dry whey, as well as the other
  

18   solids based on the liquid WPC.  So there is a little bit of
  

19   extra complication here.
  

20          The Columns A through C, well, let's say A through D,
  

21   focus on the component prices that are used to calculate the
  

22   skim that will drive the selection of the higher of.  So
  

23   Column A would be the advanced protein price using the
  

24   Class III protein formula calculation.  The Column B would be
  

25   the advanced other solids price, using the advance, or using
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 1   the dry whey factor in the Class III formula from Dairy
  

 2   Institute.  Column C would be the other solids factor using the
  

 3   liquid WPC, approach.
  

 4           The SNF solids calculation in D would be the SNF price
  

 5   using the Class IV formula.  Columns E through G would be the
  

 6   calculation of the skim value that then would allow you to
  

 7   select the higher of.  So Column E is the Class III skim value
  

 8   using the dry whey factor; Column F is the Class III skim value
  

 9   using the WPC, liquid WPC factor; Column G would be the
  

10   Class IV skim using the Class IV formula for SNF.
  

11           The Columns H through I show you the higher of under in
  

12   Column H, if a dry whey factor as proposed by Dairy Institute
  

13   is adopted.  And in Column I, if the liquid WPC factor is used
  

14   in the higher of calculation.
  

15           Based upon that -- okay.  So Columns J through N are
  

16   the allocation of the Class I mover between SNF fluid carrier,
  

17   and I'm showing in Column N, the fat price.  So the J through M
  

18   are really the skim allocation between the SNF and the fluid
  

19   carrier, and the SNF in Column J is driven by the dry whey
  

20   factor, and the fluid carrier in Column L is driven by the dry
  

21   whey factor.  The SNF in K is driven by the liquid WPC factor,
  

22   and the fluid carrier in M is driven by the liquid WPC factor.
  

23           Column N shows the advanced Class I fat pricing, and
  

24   the Columns O and P show the Class I base milk price.  Column O
  

25   being, that would be, that would be driven using a dry whey
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 1   formula for other solids.  And P being that that would be
  

 2   driven by the liquid WPC factor being used to calculate other
  

 3   solids.
  

 4           The Columns Q through T are simply taking that
  

 5   hundredweight base milk price and adding the respective
  

 6   differentials, $1.80 for Northern California, and $2.10 for
  

 7   Southern California.
  

 8       JUDGE CLIFTON:  Let me interrupt you for just a minute.
  

 9           (Noise from other room interruption.)
  

10           You may proceed.
  

11       MS. TAYLOR:  So in this case the dry whey factor would be
  

12   used --
  

13       JUDGE CLIFTON:  Let me stop you.
  

14           (Noise from airplane interruption.)
  

15           Okay.  Go ahead.
  

16       MS. TAYLOR:  So in this case, the dry whey factor is used
  

17   in calculations for Columns Q and S, and the liquid WPC factor
  

18   would be used in the calculation of Columns R and T.
  

19   BY MS. VULIN:
  

20      Q.  And we see those calculations running through page 34,
  

21   35, and 36, and then if we turn to page 37 we will pick up
  

22   again at Column U.  Could you walk us through these columns,
  

23   please?
  

24       JUDGE CLIFTON:  There's a noisy aircraft overhead.  We are
  

25   at the Piccadilly Inn Airport.
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 1   BY MS. VULIN:
  

 2      Q.  So we're on page 37, looking at Column U.
  

 3      A.  I have to ground myself, because the difference between
  

 4   this Table 6 and the others is, in Table 6, or in the others I
  

 5   had essentially the calculations for both, for all three, the
  

 6   Dairy Institute, Federal Order, and California all on the front
  

 7   set of pages.
  

 8          In the case of Table 6, because of the complexity of
  

 9   the Class I calculation, what we have gone through so far is
  

10   strictly the Dairy Institute piece.  And so page 37 starts the
  

11   summarization of the existing Federal Order and the existing
  

12   CDFA pieces of the calculations.  So the Columns U through AA
  

13   would be the Federal Order prices, again, restated to the
  

14   October 2008 formulas.  And the Columns AB through AK are the
  

15   CDFA regulated milk prices restated to current permanent
  

16   formulas.
  

17      Q.  So then to get to the comparisons, I believe we turn to
  

18   page 40, which is the third to the last page of the document.
  

19   Could you walk us through the comparisons here, please,
  

20   Ms. Taylor?
  

21      A.  Certainly.  So on page 40, this is, they have bottom
  

22   line analysis of what's the difference between the Dairy
  

23   Institute Proposal and the existing Federal Orders or the
  

24   existing CDFA data.  In the left five columns, which it seems I
  

25   failed to letter, is the comparison with the Federal Order
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 1   based Class 1 price, fat, skim based on the dry whey proposal,
  

 2   skim based on the WPC 34 proposal, liquid WPC 34 proposal, and
  

 3   then the associated hundredweight comparisons.
  

 4           This is a base Class I price to base Class I price
  

 5   comparison.  The columns to the right, the table to the right
  

 6   is a little bit of an apples and oranges comparison as I noted
  

 7   in my testimony, because California doesn't apply a
  

 8   differential to a comparable number that you would find in the
  

 9   Federal Order for a base month price.  Effectively what they do
  

10   is calculate a commodity reference price, whose, in the
  

11   formulas are not adjusted automatically every time 4a and
  

12   Class 4b formulas are adjusted.  And those formulas I'll
  

13   characterize very loosely as being richly rooted in those
  

14   manufactured class formulas at one time, without having any
  

15   make allowances in them.  And so inherently they have an
  

16   elevation in price level.  And so this comparison versus the,
  

17   from the Federal Order base price to the California Class 1
  

18   price, is apples and oranges.  And probably another way that we
  

19   could compare it is, the Federal Order price inclusive of the
  

20   differential, that would really be the apples and apples
  

21   comparison, but there's some complications in doing that in
  

22   itself, so I chose just to keep it cleaner.  But we should
  

23   recognize the price that would be paid for Class I under the
  

24   Dairy Institute Proposal in a Federal Order system, would be
  

25   increased by the differential amount from the prices
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 1   represented here.
  

 2      Q.  So are these prices then, are they going to be a little
  

 3   bit too low or a little bit too high?
  

 4      A.  These would represent the Dairy Institute prices as
  

 5   being lower than those that would apply by the differential
  

 6   that would apply at that plant.
  

 7      Q.  Thank you, Ms. Taylor.  So I'll -- guide us now to
  

 8   Page 42, which is the end of that table, where we can find our
  

 9   annual averages over the ten-year period, and then our ten-year
  

10   average for this data, correct?
  

11      A.  Yes.  So the base month comparison for the ten-year
  

12   average, using the dry whey other solids valuation is 36 cents
  

13   lower than the base month average that would have existed using
  

14   the October 2008 formulas going backwards in the Federal Order,
  

15   using the liquid WPC approach, a little over 55 cents lower.
  

16           Relative to the California State Order, and this is
  

17   where I would like to remind everybody again, the actual price
  

18   paid in the Federal Order would include an additional
  

19   differential, but if you do a comparison between the Class I
  

20   base month price and the California State Order price using the
  

21   dry whey factor, it would be $2.59 difference.
  

22           Now, the one thing I should point out in this table,
  

23   it's the only place where, instead of having the component
  

24   calculated based on dry whey right next to the component
  

25   calculated on the liquid WPC proposal, I have grouped.  So in
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 1   the left side of that California comparison, fat, SNF, fluid
  

 2   carrier, and hundredweight are all calculated on the dry whey
  

 3   factor, and then at the right side of that table it's all
  

 4   calculated on the WPC, liquid WPC factor.  And so the
  

 5   difference, again, for the ten-year average using the dry whey
  

 6   factor is 2.5863, and the difference using the liquid WPC,
  

 7   okay -- and I see I need to make a correction in that column
  

 8   heading.  Fourth line down, right most column, where it says
  

 9   dollars per hundredweight at 3.5 fat, 8.685 SNF, 87.815 fluid
  

10   carrier, instead of saying dry whey, that should say liquid
  

11   WPC, as is also noted in the heading that is above those last
  

12   four columns.
  

13      Q.  So, Ms. Taylor, we should probably begin on page 40 to
  

14   make that correction, since that's the beginning of that
  

15   column, correct?
  

16      A.  That's correct.
  

17      Q.  Okay.  So, your Honor, we would ask that that
  

18   correction be made to the record copy.
  

19       JUDGE CLIFTON:  All right.  Let's do the easy thing first,
  

20   and let's give the columns letters, and then we will have an
  

21   easier time pinpointing exactly where we're making that change.
  

22   So how would you like us to label the columns beginning with
  

23   page 40 so that each one has a letter?
  

24       MS. TAYLOR:  We ended the prior set of tables, it would
  

25   appear with AK, so now I'm going to have to test my memory of
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 1   the alphabet.
  

 2       MS. VULIN:  So we probably want to begin at AL.
  

 3       MS. TAYLOR:  AL, then AM, AN, as in Nancy.
  

 4       MR. BESHORE:  So what are we marking?
  

 5       MS. VULIN:  So we are on page 40, we are four lines down on
  

 6   the column designation row.  And we accidentally omitted the
  

 7   labels for those columns, so now we're filling them in,
  

 8   beginning with the fat dollars per pound column, which will
  

 9   begin with an AL; the skim dry whey column, which will be AM,
  

10   as in mother; the skim WPC 34 column, which would be AN, as in
  

11   Nancy; the dry whey column, which will be AO; the liquid WPC
  

12   column, which will be AP.
  

13           Now we're moving over to the right hand table.  This is
  

14   the Proposal 2 base month Proposal less the California State
  

15   Order Class 1 prices.  So now I'm in the fat column, which will
  

16   be AQ; the SNF column, which will be AR; the fluid carrier
  

17   column, which will be AS; the dry whey column, which will be
  

18   AT; the fat column, which will be AU; the SNF column, which
  

19   will be AV; the fluid carrier column, which will be AW; and the
  

20   liquid PC column, which is currently at one we're going to
  

21   change, so that will be AX; and then additionally, above the
  

22   addition of AX there, we would ask that dry whey be stricken
  

23   and replaced with liquid WPC.
  

24           And we ask that these corrections be carried on through
  

25   page 41 and 42, your Honor.  I'm happy to talk through those,
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 1   if you think necessary.
  

 2       JUDGE CLIFTON:  No, I want you to be quiet.  Oh, you mean
  

 3   walk us through it.  I thought you meant keep going while we're
  

 4   making these changes.  Okay.  So, Ms. May, are there any
  

 5   questions you would like to ask about the changes just made?
  

 6       MS. MAY:  No, I think I have got it.
  

 7       JUDGE CLIFTON:  Great.  Thanks.  All right.  And what we
  

 8   will do in our leisure, Ms. Vulin, is make exactly those same
  

 9   changes to pages 41 and 42, and may proceed.
  

10   BY MS. VULIN:
  

11      Q.  Thank you, your Honor.
  

12           Is there anything else, Ms. Taylor, that you want to
  

13   add regarding Table 6?
  

14      A.  Yes, please.  The thing that I would point out, again,
  

15   relative to price impacts on Table 6, if you look at the
  

16   ten-year average.
  

17      Q.  On page 42?
  

18      A.  Yes.  I would like to point out again, that the Federal
  

19   Order piece, that's the Dairy Institute Proposal, the data
  

20   omits the Class I differential, which will be different
  

21   depending upon plant location, and it's $2.10 in
  

22   Southern California, so you could think about the difference
  

23   in, let's say -- now I figured out that I didn't relabel my
  

24   columns in that table.  Okay.  Column AX, the right most
  

25   column, you could think of the price impact being, rather than
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 1   the $2.78 in the $2.10 zone, it would be the 68 cent reduction.
  

 2   And similarly, you know, over on the, in column AT, instead of
  

 3   the $2.58 in that $2.10 zone, it would be 48 cent difference.
  

 4       JUDGE CLIFTON:  Okay.  And when you refer to the $2.10
  

 5   zone, you are referring to $2.10 zone?
  

 6       MS. TAYLOR:  Correct, where the differential that would be
  

 7   applied would be $2.10.
  

 8       MS. VULIN:  Thank you, Ms. Taylor.  So your Honor, before
  

 9   we begin Table 5, I would request that we stake a small break.
  

10   We have gone through a lot of data and there might be a small
  

11   change that we would like to make to Table 5.
  

12       MR. ENGLISH:  Chip English.  So this might define how small
  

13   the break is, so we'll see if we can help define it.  This is a
  

14   lot of material and a lot of information, and we have been
  

15   working, even as Ms. Vulin and Ms. Taylor have been going
  

16   through it.
  

17           And the first three pages of Table 5 are fine.
  

18   Beginning on page 4 of Table 5, and the easiest thing to do is
  

19   look at the first column on the left.  Page 4 of the Table 5, I
  

20   don't have those numbers.  Page 28, thank you.
  

21           There's a nuance in California that a price is
  

22   announced and holds for two months, and that nuance somewhere
  

23   in these 42 pages of tables did not get picked up in what is
  

24   presently Table 5 that you all have in front of you.  And that
  

25   will carry forward, just on the California side of things.
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 1   That will carry forward starting on page 4, does not affect the
  

 2   Federal Order values, but obviously would affect the
  

 3   comparison.
  

 4           Dr. Schiek has been re-running those calculations, and
  

 5   we actually have already, in my hand, one copy of what would
  

 6   could arguably replace all of Table 5, and/or we could make it
  

 7   Exhibit A, something A, whatever the number is, because I'm
  

 8   confused.  So that would be the reason to take a short break so
  

 9   that we can get copies of that and get that on.  And I know it
  

10   is 10:20, so it is maybe a little short of where we normally
  

11   take our break, but I think it makes more sense to do that and
  

12   have her complete Table 5 after we do that
  

13       JUDGE CLIFTON:  I agree.  And I'm glad you alerted us
  

14   before so that people weren't trying to solve it themselves.
  

15       MR. ENGLISH:  That's why I thought we would take the break,
  

16   tell you ahead of time of what we're doing and why we're taking
  

17   the break.
  

18       JUDGE CLIFTON:  Right.  And we won't take a short break,
  

19   we'll take 15 minutes.
  

20       MR. ENGLISH:  And the good news is, in the world we live
  

21   in, this is the smallest class I think, so, I mean, but it is
  

22   important, all of these numbers are important, so we want to
  

23   fix that.
  

24       JUDGE CLIFTON:  Very good.  Please be back and ready to go
  

25   at 10:37.  10:37.  That gives you 15 minutes.
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 1       (Whereupon, a break was taken.)
  

 2       JUDGE CLIFTON:  We are back on record at 10:37.  Ms. Vulin?
  

 3       MS. VULIN:  Thank you, your Honor.  We have printed what is
  

 4   titled Table 5, Class 2 pricing impacts, but begins on
  

 5   Page number 43.  And this document we're going to ask be made
  

 6   part of Exhibit 161, and that you simply append it at the end
  

 7   of the document to begin after the Table 6 legal-sized page
  

 8   documents.  I have additional copies here.  Is there anyone who
  

 9   has not received a copy of the new Table 5, beginning on
  

10   Page 43?
  

11       JUDGE CLIFTON:  It appears everyone has a copy.  Very fine.
  

12   Then I would suggest that you just resume your examination of
  

13   Ms. Taylor.
  

14       MS. VULIN:  Thank you, your Honor.
  

15   BY MS. VULIN:
  

16      Q.  So Ms. Taylor, before we begin this Table 5, I would
  

17   ask that you please turn to page, Table 5, beginning on
  

18   Page 25.
  

19           And, your Honor, I will leave it up to you, but I would
  

20   like to make some indication on this page whether to X-out the
  

21   entire table or to make a notation that this table is no longer
  

22   the correct version that we -- and we would not support anyone
  

23   relying on this table.
  

24       JUDGE CLIFTON:  Let me look at them.
  

25       MS. VULIN:  Beginning on page 25.
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 1       JUDGE CLIFTON:  They look so different.  Okay.
  

 2       MS. VULIN:  May I recommend just an X through the table?
  

 3       JUDGE CLIFTON:  I -- you know, I have testimony from this
  

 4   witness about this document, do I not?
  

 5       MS. VULIN:  We haven't looked at this table specifically,
  

 6   she referenced it in her written testimony.
  

 7       JUDGE CLIFTON:  But not today?
  

 8       MS. VULIN:  But not today.  We skipped Table 5 and moved to
  

 9   Table 6.
  

10       JUDGE CLIFTON:  Oh, I remember you did that.  Aren't you
  

11   clever.
  

12       MS. VULIN:  So we haven't looked at this specific data.
  

13       JUDGE CLIFTON:  All right.  Then, yes, I think what we
  

14   should do is, we should put a line from the top left corner,
  

15   just a line down through to the lowest right hand corner on
  

16   each of these pages; 25, 26, 27, 28, 29, 30 and 31, and 32 and
  

17   33.  I believe we should do that.  And on page 25 we should
  

18   say, "See pages 43 through 51".  Would that suffice?
  

19       MS. VULIN:  Yes, your Honor, thank you.
  

20       JUDGE CLIFTON:  Ms. May, do you have any questions about
  

21   that?
  

22       MS. MAY:  Why today?  No, I got it.
  

23       MS. VULIN:  Thank you, your Honor.
  

24   BY MS. VULIN:
  

25      Q.  So, Ms. Taylor, I ask that you now turn to page 43,
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 1   which is Table 5 that we provided.  Can you, similar to the
  

 2   other tables, walk us through what each of these tables means,
  

 3   please?
  

 4      A.  Certainly.  On page 43, the left block of columns is
  

 5   the Class II price under Dairy Institute's Proposal, and the
  

 6   right block is the Federal Order prices restated to the
  

 7   October 2008 formulas in the right.  And these are, again, the
  

 8   component and hundredweight prices that are calculated using
  

 9   the commodity prices that existed in those months.
  

10           So Column A is the butterfat price per pound on Class
  

11   II; Column B is the SNF price per pound for Class II under the
  

12   Dairy Institute Proposal; Column C is the skim per
  

13   hundredweight; and Column D is the Class II at Federal Order
  

14   standards, per hundredweight.  That's all, again, A through D
  

15   is under the Dairy Institute proposal, and the same column
  

16   layout for E through H for the Federal Order existing formulas.
  

17      Q.  Thank you, Ms. Taylor.  I ask now that you turn to
  

18   Page 46, please.  And beginning in Column I on page 46, can you
  

19   walk us through these California State Order prices?
  

20      A.  Certainly.  And to clarify once again, the California
  

21   Order has two-month pricing, advance pricing on the Class 2
  

22   piece, and so they lock in relative to the commodity values
  

23   prior to the first of those two months.  And so what you would
  

24   see, if you look at this table versus what was in my original,
  

25   the original allowed that calculation to happen every month, so
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 1   the numbers are changed by essentially the second month getting
  

 2   corrected to be locked the same as the first month in the
  

 3   period.
  

 4          The Column I is the Southern California butterfat Class
  

 5   2 price; Column J, is the Southern California solids not fat
  

 6   Class 2 price; and the Column K would be the hundredweight
  

 7   price, again, restated similar to what I have done in other
  

 8   tables from the normally quoted 3.587 reference that California
  

 9   uses, down to the 3.58685 reference used in California.
  

10           The next block is the same, but for Northern
  

11   California, because there is a price difference in Northern
  

12   California versus Southern California, so that would be
  

13   Columns L through N.  And then starting in Column O we have the
  

14   Class III price.  Again, we have the Federal Order Class II is
  

15   equivalent to the combination of 2 and 3 in California.  So
  

16   Column O is the Class III fat; Column P is Class III SNF; and
  

17   Column Q is the Class III hundredweight restated to the Federal
  

18   Order components.
  

19           In order to try to establish a consolidated value
  

20   across California's Class 2 and 3, we then took a simple
  

21   average of the Class 2 prices between Northern and Southern
  

22   California, and weighted that simple average with the Class III
  

23   price based on the pool utilization.  So columns R and S, are,
  

24   would be the total solids utilization for Class II in the pool;
  

25   and Column S would be total solids utilization for Class III in
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 1   the pool.
  

 2           Column T would be that weighted average result, where
  

 3   we took the simple average of Northern and Southern California
  

 4   Class 2, weighted it with the Class 3 price, to come up with
  

 5   that weighted average in Column T, it is fat price per pound;
  

 6   Column U it is SNF price per pound; and Column V it is a
  

 7   hundredweight equivalent.
  

 8      Q.  Columns T, U, and V take into account the data provided
  

 9   in Columns I through S, to develop these weighted averages,
  

10   correct?
  

11      A.  That's correct.
  

12       JUDGE CLIFTON:  Let's go off record a minute.
  

13       (Whereupon, a break was taken.)
  

14       JUDGE CLIFTON:  We are back on record.
  

15   BY MS. VULIN:
  

16      Q.  So now I would ask that you turn to page 49, please.
  

17   And here, similar to the other tables, we can see the
  

18   comparisons between the Dairy Institute Proposal, the Federal
  

19   Milk Marketing Order standard prices, and then the California
  

20   State Order weighted prices, correct?
  

21      A.  That's correct.  In Columns U through X, we have the
  

22   comparison between the Dairy Institute Proposal and the Federal
  

23   Order Class II price as restated.
  

24          In Columns Y through AA we have the comparison between
  

25   the Dairy Institute Proposal and the California State Order
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 1   weighted average.
  

 2      Q.  Thank you.  And if we turn to page 51, at the bottom of
  

 3   that page we're able to find our annual averages and then the
  

 4   ten-year average that we have seen in the other tables?
  

 5      A.  That's correct.  Pointing you to the hundredweight
  

 6   impact of the Dairy Institute Proposal, the Class II price
  

 7   would be 58 cents below the Federal Order Class II price; and
  

 8   the Dairy Institute Class 2 price would be 15 cents higher than
  

 9   the existing California State Order Class 2 price.
  

10      Q.  Thank you, Ms. Taylor.  Is there anything else you
  

11   would like to add in regards to Table 5?
  

12      A.  No.
  

13      Q.  How about any of the other tables, anything else you
  

14   would like to add?
  

15      A.  No.
  

16      Q.  Your Honor, at this time I would like to move to admit
  

17   Exhibit 160 and Exhibit 161.
  

18       JUDGE CLIFTON:  Let's start with 160.  Does anyone wish to
  

19   question Ms. Taylor before determining whether you have any
  

20   objection to it being admitted?  No one.  Are there any
  

21   objections to the admission into evidence of Exhibit 160?
  

22   There are none.  Exhibit 160, that's 160, is admitted into
  

23   evidence.
  

24            (Thereafter, Exhibit Number 160, was
  

25            received into evidence.)
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 1       JUDGE CLIFTON:  With regard to Exhibit 161, is there anyone
  

 2   who wishes to question Ms. Taylor before determining whether
  

 3   you have any objection to it being admitted into evidence?
  

 4       MS. VULIN:  Just for the record, I want to confirm that the
  

 5   newly printed 5 is a part of Exhibit 161, and we would like
  

 6   everyone, if they would, to just paper clip those together and
  

 7   consider them one exhibit.
  

 8       JUDGE CLIFTON:  Yes, I agree.  It is an exhibit that goes
  

 9   from page 1 to page 51.  No one.  Are there any objections to
  

10   the admission into evidence of Exhibit 161?  There are none.
  

11   Exhibit 161 is admitted into evidence.
  

12            (Thereafter, Exhibit Number 161, was
  

13            received into evidence.)
  

14       MS. VULIN:  Thank you, your Honor.
  

15       JUDGE CLIFTON:  Mr. English.
  

16       MR. ENGLISH:  Chip English.  Your Honor, during the break
  

17   we were efficient getting documents copied, and we had some
  

18   conversations about scheduling.  And I understand there's
  

19   concerns, but I'm really going to fight hard for Ms. Taylor,
  

20   because she's already missing meetings that are very important
  

21   meetings.  So, here in a nutshell, I hope we don't spend a lot
  

22   of time discussing this and delaying it, is how I understand
  

23   the lay of the land.
  

24           First, I want to thank Mr. Smith and his dairy farmers.
  

25   My understanding is, and I may have, I don't know which one is
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 1   which, but one of the farmers is on a 7:00 p.m. flight tonight,
  

 2   so if we went a little late, we could conceivably get him done
  

 3   if we needed to.  The other farmer is actually going to be here
  

 4   tomorrow morning, and so if worse comes to worse, could go
  

 5   tomorrow morning.  But obviously we want to accommodate them
  

 6   and get them on sooner.
  

 7           Second, Ms. Hancock has graciously shared with me the
  

 8   statement of Mr. Otis.  And it is shorter, I can't say how long
  

 9   additional direct is, but it is certainly shorter than the
  

10   testimony of we heard yesterday, and I can tell you that from
  

11   my initial look without knowing what the additional direct is,
  

12   my cross-exam is a significantly shorter.  I understand they
  

13   need to leave at 3:20, on the other hand, they are, I
  

14   understand they are a producer-distributor, but they are a
  

15   distributor, I think they are more like my clients.
  

16           Without spending a lot of time on it, I would like to
  

17   push forward with the cross-exam of Ms. Taylor to see if she
  

18   can get out of here to get to her meeting this afternoon, if at
  

19   all possible.
  

20           I understand at some point in time we may need to break
  

21   to do something, and I certainly will commit to work with
  

22   Ms. Hancock about Mr. Otis, although I do think that we have
  

23   been trying to push through and there's been various things
  

24   that we have accommodated.
  

25           Again, I don't want to spend a lot of time on it.  I
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 1   can even, without talking to my client, offer to share the
  

 2   pizza cost if that's what we decide to do on lunch.  So I would
  

 3   like to see if we can just move forward and get this done.
  

 4       JUDGE CLIFTON:  Does anyone want to be heard on scheduling?
  

 5   Mr. Beshore?
  

 6       MR. BESHORE:  I believe that we should adjourn the cross of
  

 7   Ms. Taylor for the moment and allow Ms. Hancock's witness who
  

 8   is only available today, and Mr. Smith's witness, and then
  

 9   continue with Ms. Taylor.
  

10           In terms, and just make very quickly, there's a lot of
  

11   data here that's been changed this morning.  If I have to
  

12   cross-examine now so that she can leave, I don't think that's
  

13   appropriate.
  

14       MR. ENGLISH:  Your Honor, we were handed massive pieces of
  

15   data that people didn't have the privilege of having overnight.
  

16   I would indicate that Table 5, all data is important, but I
  

17   think everybody cares a whole lot more about Class III and IV
  

18   and I.  But, you know I think that we can spend a lot of time
  

19   debating this or we can move forward.
  

20           I really, on behalf of the Dairy Institute, and on
  

21   behalf of Ms. Taylor, who has worked absolutely phenomenal
  

22   hours to get this done, I owe it to her to get her done and get
  

23   her out of here.  Let's see how far we can get.  If at some
  

24   point we may need to take a break for Mr. Otis, but again, I
  

25   indicate that Mr. Smith has graciously told me that his farmers
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 1   can go later or even tomorrow morning, so I don't know why we'd
  

 2   interrupt Ms. Taylor for that purpose, and I think we need to
  

 3   get done.  And I think Ms. Taylor needs to be heard on this as
  

 4   well, because she really is missing very important leadership
  

 5   meetings, and she needs to get done.
  

 6       JUDGE CLIFTON:  Ms. Hancock, where are Mr. Otis and
  

 7   Mr. Lund from?
  

 8       MS. HANCOCK:  They are from Modesto, your Honor.  If we
  

 9   don't get them on today, we have had them on hold since Friday,
  

10   and if we don't get them on today, I lose them for the rest of
  

11   the length of this hearing through next week, because they have
  

12   pushed their meetings out already as well.  And I appreciate
  

13   that Ms. Taylor has as well.  And it's just a predicament, and
  

14   frankly, the longer we talk about it, the less ground we're
  

15   gaining, but we can order pizzas now and maybe break for a half
  

16   an hour, or whatever the court reporter is willing to do.
  

17   We'll do as much as we can, that's why we gave them the
  

18   testimony, you know, it's important for our case to get the
  

19   testimony on, and if we don't get it on today before they have
  

20   to leave, we lose the opportunity.
  

21       JUDGE CLIFTON:  Now, you say they have to leave this room
  

22   at 3:30?
  

23       MS. HANCOCK:  They have to leave Fresno by 3:20.
  

24       JUDGE CLIFTON:  They have to leave this room at 3:20.
  

25       MS. HANCOCK:  That's right.
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 1       JUDGE CLIFTON:  All right.  What I want to do, I want to
  

 2   finish Ms. Taylor.  I want her then to go, she's out-of-state,
  

 3   she has to go back to Colorado, I believe, so I want to finish
  

 4   her first.  Then I'm happy to push through with Mr. Otis and
  

 5   Mr. Lund.  I don't think we should break for pizza.  I think we
  

 6   should just get it done.  And then if we're hungry and it's not
  

 7   yet 5:00, we'll figure out what to do about food.
  

 8       MS. HANCOCK:  The court reporter is the only --
  

 9       JUDGE CLIFTON:  She looks forlorn.  So that's what --
  

10   that's what I would like to do.  So let's get after it.  All
  

11   right.  Ms. Vulin.  Let me hear from Mr. Smith.
  

12       MR. SMITH:  Not to belabor, but just to to be clear,
  

13   Mr. Sparrow's flight leaves at 7:00, so he needs to be at the
  

14   airport in timely fashion before that.
  

15       JUDGE CLIFTON:  What time does he need to leave this room?
  

16   Figure that out and let me know.
  

17       MS. SMITH:  If we say an hour, so he needs to leave no
  

18   later than 5:30, quarter to 6:00.
  

19       JUDGE CLIFTON:  Okay.  You are saying he needs to leave no
  

20   later than 5:30.  Okay.  Thank you.  Fortunately, the airport
  

21   is just around the corner from here.  I wouldn't want to walk,
  

22   though.  Okay.  Ms. Vulin, you may proceed.
  

23       MS. VULIN:  I have concluded my direct examination and
  

24   Ms. Taylor is now available for cross-examination.
  

25       JUDGE CLIFTON:  Who will ask the first questions of

7271



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1   Ms. Taylor?  You know, at times like this I wish Mr. Vetne were
  

 2   still here.  Thank you, Mr. Beshore.  I appreciate it.  I know
  

 3   it is very difficult.
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. BESHORE:
  

 6      Q.  Starting is not the difficulty, concluding without
  

 7   recourse is the issue.  Marvin Beshore.  Good morning --
  

 8      A.  Good morning.
  

 9      Q.  -- Ms. Taylor.  The Dairy Institute's, the data, you
  

10   know, what 50, 60 pages, whatever it is now, there are no blend
  

11   prices calculated in that set of data, correct?
  

12      A.  That's correct.
  

13      Q.  But that's what dairy farmers of California will
  

14   experience if the Dairy Institute's Proposal were to be
  

15   adopted, correct?
  

16      A.  I don't believe that that would be representative of
  

17   the broad experience of dairy farmers.
  

18      Q.  They wouldn't have minimum regulated blend prices?
  

19      A.  There would be an announced blend price, but because
  

20   the Dairy Institute Proposal adopts the traditional Federal
  

21   Order rules regarding the application of the price and pooling,
  

22   the blend price would be less relevant for many of the dairymen
  

23   because there would be a competitive price that would be set up
  

24   outside of the blend.
  

25      Q.  Have you done any, do you have any tables to suggest to
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 1   the dairy farmers of California what those, what you project
  

 2   those prices to be?
  

 3      A.  I do not.
  

 4      Q.  So what we can work with are your minimum prices, so
  

 5   let's work with them.  Your proposed prices which would, which
  

 6   would, under, which would be minimum regulated prices.  So I
  

 7   would like to ask, your Honor, to mark as the next exhibit, a
  

 8   one-page document.
  

 9       JUDGE CLIFTON:  All right.  Some help, please, passing them
  

10   out.  I'm going to mark this, Ms. May, Exhibit 162.
  

11            (Thereafter, Exhibit Number 162, was
  

12            marked for identification.)
  

13       JUDGE CLIFTON:  Ms. May will need numbers of them.  Are you
  

14   content with just one now, Ms. May?  Everyone has a copy.
  

15   Mr. Beshore.
  

16   BY MR. BESHORE:
  

17      Q.  Thank you.  On Exhibit 162, Ms. Taylor, we have, which
  

18   is titled, Difference Between Federal Order Prices and Dairy
  

19   Institute of California Proposal 2 Prices, 2014 Annual Total,
  

20   The New California Discount.
  

21           So we have filled in, from the sources indicated on the
  

22   footnote, the pounds of utilization in California and the CDFA
  

23   pool in 2014.  What I would like you to assist us with is
  

24   completing this table by filling in the price difference per
  

25   hundredweight for each of the classes on this on this table,
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 1   and we will need to, you will need to point us, direct us to
  

 2   the page and location in Exhibit 161, I guess it is, where
  

 3   these price differences can be found.  Let's start with start
  

 4   with Class I.
  

 5      A.  The premise of this calculation is inaccurate in terms
  

 6   of reflecting what would happen.  Even your own proponent
  

 7   witnesses for Proposal 1 recognize, that, in fact, milk would
  

 8   come outside of the pool, that there would be a competitive
  

 9   pricing surface that would exist, and, in fact, as I noted in
  

10   Part 2 of my testimony, I would expect, and I also noted in
  

11   this testimony, I would expect that the underlying prices to be
  

12   quite different as a result.  You would have more product price
  

13   conversions between the manufacturing classes and that
  

14   competition would likely drive a price surface with premiums to
  

15   farmers that would be quite different than what you have
  

16   calculated or are trying to have me calculate here.
  

17          The only way to get an effective price level at the
  

18   farm level is to push it through an econometric model of sorts.
  

19   In fact, Dairy Institute did contact Dr. Stephenson, probably
  

20   18 months ago, recognizing that there's so many dynamic changes
  

21   that would be --
  

22          MR. BESHORE:  Your Honor, I hate to interrupt the
  

23   witness, but this, I just, we've experienced a dissertation
  

24   which was not an answer to my question, and you know, they
  

25   could make all the arguments on redirect whatever they want.  I

7274



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1   asked for a number from Exhibit 161.
  

 2       JUDGE CLIFTON:  She's in the middle of explaining why that
  

 3   won't work and I'll hear her out.
  

 4       MR. BESHORE:  It's not a matter of working, I asked for a
  

 5   number.
  

 6       JUDGE CLIFTON:  I know you asked for a number.
  

 7       MR. BESHORE:  Is there a number and what is it?
  

 8       JUDGE CLIFTON:  Let me hear the rest of her explanation.
  

 9       MR. BESHORE:  Why would -- why is that appropriate on cross
  

10   when I asked for a number, and there's, it hasn't been
  

11   provided.
  

12       JUDGE CLIFTON:  No, it hasn't.  Would you let Ms. Taylor
  

13   finish, please.  Ms. Taylor, you were explaining that you had
  

14   contacted Dr. Stephenson.  Please resume.
  

15       MS. TAYLOR:  Yes, thank you, your Honor.  We contacted
  

16   Dr. Stephenson about 18 months ago to see if he might be
  

17   willing to do some modeling for us so that we could fully
  

18   anticipate all the adjustments that would occur relative to any
  

19   proposal we have put forward, but unfortunately he had already
  

20   done some work for the cooperatives, your clients, and felt
  

21   that he would be in conflict modeling the California State
  

22   Order for Dairy Institute, in conflict with his arrangement
  

23   with you folks as well.  That is the only model that I know of
  

24   that exists, that will last capture, not only the regulated
  

25   price impacts, but also what goes on in the marketplace, which
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 1   ultimately you premised your question on dairy farmers needing
  

 2   to know what the impact is to them.  It's not the regulated
  

 3   price impact, it's all-inclusive, including the competitive
  

 4   premiums.
  

 5       MR. BESHORE:  Okay.
  

 6       JUDGE CLIFTON:  Mr. Beshore, do you want the witness
  

 7   instead, to respond to a question of what would the minimum
  

 8   regulated price be under the Proposal 2 for each of these
  

 9   classes?
  

10       MR. BESHORE:  I'm, I would.  And, your Honor, I didn't ask
  

11   the witness to do any calculations, I don't intend to ask the
  

12   witness to do any calculations.  I asked her, I attempted to
  

13   start asking her, to locate on her 50 plus pages of tables and
  

14   charts for us, the four numbers that would fill in the columns
  

15   on Exhibit 162 for price difference per hundredweight under
  

16   Proposal 2 versus Federal Order prices.
  

17       JUDGE CLIFTON:  What price do you want her to look for?
  

18       MR. BESHORE:  First, Class I first.
  

19       JUDGE CLIFTON:  No, no, no, do you want her to look for
  

20   what a farmer can expect in his mailbox or do you want her to
  

21   look for a minimum regulated price?
  

22       MR. BESHORE:  I want her to look for the difference between
  

23   the Federal Order price and the Dairy Institute of California
  

24   Proposal 2 price for Class I for to start with.
  

25       JUDGE CLIFTON:  All right.  And I think you are talking
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 1   about minimum regulated price.
  

 2       MR. BESHORE:  I am.  That is -- those are the prices which
  

 3   are in Proposal 2.  She's already testified she hasn't
  

 4   calculated any blend prices, or any over order prices, or any
  

 5   other prices except minimum prices, those are the only prices
  

 6   that are in her table and that is the price that I would ask
  

 7   her to point us to.
  

 8       JUDGE CLIFTON:  All right.  Ms. Taylor, can you do that?
  

 9       MS. TAYLOR:  Yes.  And, Mr. Beshore, I'm interpreting this
  

10   to be the difference from the Federal Order price, not the
  

11   difference from the CDFA --
  

12       MR. BESHORE:  Yes.
  

13       MS. TAYLOR:  -- existing prices.
  

14   BY MR. BESHORE:
  

15      Q.  Yes, that's correct.  As titled, Difference Between
  

16   Federal Order Price and Dairy Institute of California Proposal
  

17   2 Price and the Difference.
  

18      A.  Okay.  For Class I, the difference per hundredweight
  

19   over a ten-year average, found on page 42 of the exhibit, is
  

20   55.5 cents.
  

21      Q.  Okay.  And since we're using 2014, I wasn't clear
  

22   enough, we're using 2014 numbers here for utilization, so I
  

23   would prefer, I would request the 2014 average numbers in each
  

24   of these categories.  So that's page 42 for Class I?
  

25      A.  That is.  And I'll give you two sets of numbers because
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 1   it does get impacted by whether the dry whey proposal is
  

 2   adopted or the liquid WPC proposal is adopted.  So for 2014,
  

 3   under the dry whey proposal, it would be 30.36 cents.
  

 4      Q.  Negative 30.36 cents?
  

 5      A.  Yes.
  

 6      Q.  And that's column --
  

 7      A.  Column AO.
  

 8      Q.  Okay.  So the dry whey negative would be minus 30.36
  

 9   cents, 2014 average.  And then for the liquid WPC it would be
  

10   what?
  

11      A.  A negative 77.81 cents.
  

12      Q.  And that, of course, is liquid WPC is the preferred
  

13   proposal of Dairy Institute, correct?
  

14      A.  Yes.
  

15      Q.  Okay.
  

16       JUDGE CLIFTON:  And what column is that please, Ms. Taylor?
  

17       MS. TAYLOR:  I believe that would be AP.  Yes, AP, as in
  

18   Paul.
  

19   BY MR. BESHORE:
  

20      Q.  Okay.  So let's -- same.  I would ask for the same
  

21   numbers then, for Class II, 2014, annual average.
  

22      A.  The Class II would be found on page 51, and the
  

23   difference would be a reduction of 52 cents in 2014, and that
  

24   shows up in column X.
  

25      Q.  Okay.  Page -- what was the page again?
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 1       JUDGE CLIFTON:  51
  

 2       MR. BESHORE:  51?
  

 3   BY MR. BESHORE:
  

 4      Q.  Okay.  So it is 43 cents for -- I'm sorry, is there
  

 5   only one?
  

 6      A.  52 cents.
  

 7      Q.  Okay.  And that's whether it's dry whey or liquid whey?
  

 8      A.  That's correct.  The Class II price is calculated based
  

 9   on nonfat dry milk.
  

10      Q.  Got it.  Thank you.  Class III?  Same number annual
  

11   average 2014 for Class III.
  

12      A.  Class III would be found on page 24, and under the dry
  

13   whey proposal it would be a reduction of $1.02, under the
  

14   liquid whey proposal it would be a reduction of $2.03.
  

15      Q.  Okay.  $1.02 annual in 2014 for the dry whey, $2.03
  

16   annual 2014 for the liquid whey, correct?
  

17      A.  Yes.
  

18      Q.  And that's page 24 of Exhibit 161?
  

19      A.  Correct.
  

20       JUDGE CLIFTON:  And would you identify the columns for us
  

21   please, Ms. Taylor?
  

22       MS. TAYLOR:  The dry whey would be Column U, and the liquid
  

23   WPC would be column V.
  

24       JUDGE CLIFTON:  Column V?
  

25       MS. TAYLOR:  V as in Victor, yes.
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 1       JUDGE CLIFTON:  Thank you.
  

 2       MR. BESHORE:  Okay.
  

 3   BY MR. BESHORE:
  

 4      Q.  Let's move to the Class IV prices and annual 2014.
  

 5      A.  That price impact would be found on page 18, and it
  

 6   would be a reduction of 60 cents a hundredweight.
  

 7      Q.  And that's not affected by alternative scenarios for
  

 8   liquid whey, correct?
  

 9      A.  That's correct.
  

10       JUDGE CLIFTON:  What column, please?
  

11       MS. TAYLOR:  That would be found in column M as in Mary.
  

12   BY MR. BESHORE:
  

13      Q.  Okay.  Now, I don't have a column on Exhibit 162 for a
  

14   comparison with current CDFA prices.
  

15       JUDGE CLIFTON:  I'm sorry, I have to go back.  Tell me
  

16   again the number that you have just told Mr. Beshore with
  

17   regard to Class IV, Ms. Taylor?
  

18       MS. TAYLOR:  Page 18, a reduction of 60 cents, .60.
  

19       JUDGE CLIFTON:  All right.  6, thank you.  I wrote it down
  

20   wrong.  Thank you.
  

21   BY MR. BESHORE:
  

22      Q.  Okay.  Now, I didn't put a set of boxes on 162 or
  

23   didn't make a separate exhibit to compare Proposal 2 prices
  

24   with current or 2014 CDFA prices, but I would like you to
  

25   provide that information for us and tell us where we can, point
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 1   it out on Exhibit 161 and tell us what those values are.
  

 2   Going, you know, sequentially Class I, II, III, and IV.
  

 3      A.  Class I, recall that the comparison with California
  

 4   from the base month Federal Order price over to the California
  

 5   Class 1 price is a bit of a mismatch since the California price
  

 6   is all-inclusive and the California base month doesn't include
  

 7   the differential, and I disagree with the methodology used by
  

 8   Mr. Hollon on how to establish that weighted average
  

 9   differential, so I will simplify it and use the $2.10 and the
  

10   $1.80, which, again, I'm not claiming to be the average.  The
  

11   difference netting out the $2.10 would be for the dry.
  

12       JUDGE CLIFTON:  Now, lead us to where you are looking.
  

13       MS. TAYLOR:  Okay.  Page 42.
  

14       JUDGE CLIFTON:  Okay.  And just so the transcript will
  

15   reflect, when you say 210 you are talking about $2.10 and when
  

16   you say 180 you are talking about $1.80.
  

17       MS. TAYLOR:  That's correct.
  

18       JUDGE CLIFTON:  Okay.
  

19       MS. TAYLOR:  And in Column AT we have the price difference
  

20   with a dry whey factor, and in 2014 that is $2.29, so it, with
  

21   the $2.10 differential that would be an 18 cent reduction.
  

22       MR. BESHORE:  2.29 minus $2.10 would be 18 cents?
  

23       MS. TAYLOR:  19 cents.
  

24   BY MR. BESHORE:
  

25      Q.  Thank you.  And liquid whey?
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 1      A.  Column AX, the reduction in 2014 would be $2.76,
  

 2   adjusted by that $2.10 would be 66 cents.
  

 3      Q.  Negative 66 cents.  Okay.
  

 4       JUDGE CLIFTON:  Let me make sure I got the response.  Is it
  

 5   negative, Ms. Taylor?
  

 6       MS. TAYLOR:  Yes.
  

 7       JUDGE CLIFTON:  And is the 19 cents also negative?
  

 8       MS. TAYLOR:  Yes, it would be.
  

 9       JUDGE CLIFTON:  Thank you.
  

10   BY MR. BESHORE:
  

11      Q.  Okay.  Let's move to Class II, then.  Comparing 2014
  

12   CDFA prices, with the 2014 Proposal 2 prices, would that be on
  

13   page 51?
  

14      A.  Yes, it would be.  And in 2014, the Class II price
  

15   would be 6 cents above the California price, and that would be
  

16   found on page 51.
  

17      Q.  And that's the far right column?
  

18      A.  Correct.  The one that, on page 49, where the table
  

19   starts is labeled as AA.
  

20      Q.  Okay.  Let's go to Class III then.  2014 difference
  

21   between Proposal 2 and the CDFA prices.  Would we go to
  

22   Page 24?
  

23      A.  Yes, page 24, the difference in 2014, using the dry
  

24   whey factor would be an increase of $1.49.
  

25      Q.  Okay.  And with the liquid WPC?
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 1      A.  That would be 47 cents, and the dry whey would be found
  

 2   in Column Z, as in Zebra, and the liquid WPC in Column AA.
  

 3      Q.  Okay.  And Class IV price, would that be on page 18?
  

 4      A.  Yes, it would.  The 2014 difference is a reduction of
  

 5   41 cents, so a negative .41, and that's found in Column P, as
  

 6   in Paul.
  

 7      Q.  Okay.  Very good.  Thank you, Ms. Taylor.  Let me, let
  

 8   me have marked as the next numbered Exhibit 163.
  

 9       JUDGE CLIFTON:  I'm going to mark this new hand out as 163.
  

10            (Thereafter, Exhibit Number 163, was
  

11            marked for identification.)
  

12       MR. BESHORE:  I just want to check some numbers in your
  

13   tables with, with Exhibit 163.  And I think if these are all,
  

14   if all our copies are marked, there's a highlight line through
  

15   the Class I base price number in the left column of 163.  Do
  

16   you see that?  Is that marked that way on yours, Ms. Taylor and
  

17   your Honor?
  

18       JUDGE CLIFTON:  Yes, and mine's in color, mine's a red
  

19   mark, and people are shaking their heads theirs is, too.
  

20       MR. BESHORE:  Okay.  Very good.
  

21   BY MR. BESHORE:
  

22      Q.  So where on, and this is just printed this last evening
  

23   from the AMS website.  Could you direct us to where the Class I
  

24   base prices are on, for 2015, I'm sorry, 2014, where they are
  

25   on your chart of tables, Exhibit 161?

7283



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1      A.  They are on page 39.
  

 2      Q.  Okay.
  

 3      A.  And they are --
  

 4      Q.  What column?
  

 5      A.  Column Y.
  

 6      Q.  Okay.  So Column Y of page 39.  And I want to direct
  

 7   your attention to the December 2014 number in column, in
  

 8   Exhibit 161, Column Y.  Could you tell us what that number is?
  

 9      A.  That is 22.66.
  

10      Q.  And then looking at Exhibit 163, can you tell us what
  

11   the number is for December, 2014 an Exhibit 163?
  

12      A.  22.53.
  

13      Q.  Okay.  Can you explain why they are not the same or
  

14   what the difference is?
  

15      A.  No.
  

16      Q.  You mentioned Dr. Stephenson and the desire to have him
  

17   do some econometric modeling for you; is that correct?
  

18      A.  Yes, that was a discussion that we had probably 18
  

19   months ago as Dairy Institute was formulating their initial
  

20   proposal.
  

21      Q.  Did you -- and were you requesting him to do something
  

22   to do the USDSS type modeling that he testified to in this
  

23   hearing?
  

24      A.  I believe that that was around his spatial equilibrium
  

25   model --
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 1      Q.  Yes.
  

 2      A.  -- the one that not only shows you what the final price
  

 3   is after the market's adjust, but shows you some of the
  

 4   dynamics in between.  So it's not the, it's not looking at the
  

 5   regional price relationships so much as it is the longer term
  

 6   market dynamics.
  

 7      Q.  And did you hear him present any information of that
  

 8   nature in this hearing?
  

 9      A.  He did not present the information that we were
  

10   interested in.
  

11      Q.  I understand that.
  

12      A.  Which is -- my recollection, I was working from my
  

13   hotel at the time that he testified, but my recollection is he
  

14   was talking about relative price relationships geographically
  

15   in this hearing, as opposed to what a change in policy would
  

16   result in within the State of California.
  

17      Q.  Well, I heard him testify that his modeling is economic
  

18   models and not econometric models, did you hear that?
  

19      A.  That could have been a clarification, and I will not
  

20   dispute his characterization.
  

21       MR. BESHORE:  Okay.  Your Honor, I don't have anymore
  

22   questions at this time, but I may have, we may have some later
  

23   when we have continue to have a few minutes to evaluate this
  

24   and hear what other questions maybe asked of Ms. Taylor.
  

25       JUDGE CLIFTON:  Who else has questions for Ms. Taylor?
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 1   Before I call on USDA employees to see if they have questions,
  

 2   is there someone else who has questions for Ms. Taylor?
  

 3   Mr. Schad.
  

 4                        CROSS-EXAMINATION
  

 5   BY MR. SCHAD:
  

 6      Q.  Good morning, Sue.
  

 7      A.  Good morning, Mr. Schad.
  

 8      Q.  I wasn't here when you testified last time, and I asked
  

 9   Marvin to ask you some questions, and quite frankly, he doesn't
  

10   remember whether he did, so at the risk of being redundant,
  

11   does Leprino have any independent dairy farmers in California?
  

12      A.  We do.
  

13      Q.  Okay.  Is it true to say that the majority of Leprino's
  

14   milk is bought in California from co-op sources?
  

15      A.  That's correct.
  

16      Q.  Okay.  Does Leprino pay independent and co-op supplies
  

17   monies above California minimum prices, premiums?
  

18      A.  We do.
  

19      Q.  Thank you.
  

20       JUDGE CLIFTON:  I didn't quite hear your question, did you
  

21   ask above minimum prices?  Is that what your question was?
  

22       MR. SCHAD:  Yes.
  

23   BY MR. SCHAD:
  

24      Q.  During the period of 2007/2008 and 2015, we have heard
  

25   testimony that milk was shipped out-of-state.  Did Leprino ship
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 1   any milk from their independent supply, out-of-state?
  

 2      A.  No.
  

 3      Q.  There's been testimony that there was a capacity in
  

 4   California during those periods that was not utilized, I guess
  

 5   it is called willing capacity or unwilling capacity, that is,
  

 6   plant capacity that could have been utilized except for initial
  

 7   round price.  Did Leprino have any such capacity during those
  

 8   period that I mentioned?
  

 9      A.  There were some periods while I was over milk
  

10   procurement, where we made some decisions relative to the
  

11   marginal milk above contract that redirected milk that we
  

12   otherwise would have put into California to some of our other
  

13   plants.  We always satisfied our contractual commitments.  This
  

14   is on the marginal milk above those contracts.
  

15      Q.  Would the answer be yes then?
  

16      A.  Yes.
  

17      Q.  Thank you.
  

18       JUDGE CLIFTON:  I'll call on USDA, unless someone else has
  

19   questions first.  USDA?  Mr. Schaefer?
  

20                        CROSS-EXAMINATION
  

21   BY MR. SCHAEFER:
  

22      Q.  Good morning, Ms. Taylor, or is it afternoon, I haven't
  

23   looked at the clock here, so -- some of the questions
  

24   Mr. Beshore asked helped me out on what I had looked at last
  

25   evening.  One of the issues or one of the things I noticed is I
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 1   tried to compute your component prices from the commodity
  

 2   prices, and I got the commodity prices figured out all right,
  

 3   because you had mentioned in your testimony that you had to add
  

 4   in the adjustment factor, and so I got to the commodity prices.
  

 5   But at least on Class III I'm not able to get the component
  

 6   prices.  And I think my question is, in Attachment A of
  

 7   Exhibit 160 you list the component price, there's the formulas
  

 8   for arriving at the component prices.  And I the question I
  

 9   guess I'm going to start with is, are those the formulas that
  

10   were used to calculate the component prices in your
  

11   Exhibit 163?
  

12      A.  They should have been.
  

13       JUDGE CLIFTON:  161
  

14       MR. SCHAEFER:  161, I'm sorry.  Yes, thank you, your Honor.
  

15   BY MR. SCHAEFER:
  

16      Q.  And so, and those have the adjustments in them for the,
  

17   at marketing and I can't remember, administrative, and so
  

18   forth, and --
  

19      A.  The marketing and administrative is embodied in the
  

20   make allowance, not in the underlying commodity price.
  

21      Q.  Right.  Correct.  And but those are in there.  And so
  

22   when we take this all back to Washington or to whoever is going
  

23   to do the analysis here, these are the formulas, then, that you
  

24   are, these are your final formulas at this point in time that
  

25   you are proposing that the Secretary adopt in Proposal 2?
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 1      A.  I'm going to take one more look when you ask that
  

 2   question, and ask Dr. Schiek to be reviewing at the same time.
  

 3       JUDGE CLIFTON:  We're looking at Attachment A to 160, and
  

 4   Mr. Schaefer's question is, are these the final formulas
  

 5   proposed under Proposal 2?
  

 6       MR. SCHAEFER:  Would it be beneficial to have a short break
  

 7   here while they search for that, your Honor?
  

 8       JUDGE CLIFTON:  It would be.  Before the break, though, is
  

 9   there a disconnect between the two of you on how the make
  

10   allowance is considered?  I don't know enough about it to even
  

11   know.
  

12       MS. TAYLOR:  And Mr. Schaefer, if there's a concern that is
  

13   specific to a particular component, that would be helpful.
  

14       MR. SCHAEFER:  Actually, it was the all the components with
  

15   regard to Class III.  I did not really chase down some of the
  

16   other ones.  I was getting a little glassy eyed, and when I get
  

17   glassy eyed, that's the end of it.
  

18       MS. TAYLOR:  I don't know whether this might be helpful,
  

19   but I did prepare, just so that I could get comfortable with
  

20   the table, because as you know, there's a lot of data in that
  

21   spreadsheet.  I prepared a reconciliation for Class III and IV
  

22   impacts that breaks it down by factor and does tie back to the
  

23   bottom line number.  And we have made copies of that in case
  

24   you would like to see that.
  

25       MR. SCHAEFER:  I think that would be quite helpful.
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 1       JUDGE CLIFTON:  So let's take a break, and you can
  

 2   determine whether you want to make that an exhibit, as you
  

 3   discuss that with your team.  Let's take, this is extremely
  

 4   important.  Let's take ten minutes.  Please be back and ready
  

 5   to go at 11:44.  11:44
  

 6       (Whereupon, a break was taken.)
  

 7       JUDGE CLIFTON:  We're back on record at 11:45.
  

 8   Mr. English?
  

 9       MR. ENGLISH:  Obviously, Mr. Schaefer was talking to
  

10   Ms. Taylor, but we talked about a document before going off the
  

11   record, which has now been distributed to everybody, I believe,
  

12   and it is headlined Reconciliation of Proposal 2 Dairy
  

13   Institute Class III and IV impacts.
  

14       JUDGE CLIFTON:  I am going to mark that as Exhibit 164.
  

15   164.  Will that work, Ms. May?
  

16            (Thereafter, Exhibit Number 164, was
  

17            marked for identification.)
  

18       JUDGE CLIFTON:  Thank you.  And, Mr. Schaefer, you have a
  

19   copy of this 164?
  

20       MR. SCHAEFER:  Yes, I do.
  

21       JUDGE CLIFTON:  All right.  You may proceed.
  

22   BY MR. SCHAEFER:
  

23      Q.  Okay.  Could you kind of go through what Exhibit 164
  

24   contains here, Ms. Taylor, so we kind of get a handle on it?
  

25      A.  Certainly.  And again, the spreadsheet that generated
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 1   all these different tables was so massive that I wanted to
  

 2   confirm that, in fact, my bottom line number on Class III and
  

 3   IV impacts in the larger tables was attributable specifically
  

 4   to things that I could identify.  And so I dissected the
  

 5   proposed changes in the formulas between the make allowance and
  

 6   the price level.  It's easier to, easiest to start at the top
  

 7   relative to Class IV, because those component price formulas
  

 8   are more straightforward, so you will see that in the top table
  

 9   or top block within the table, I have Class IV, and I have
  

10   broken it by component into SNF and fat.  And then within each
  

11   component I have broken it into make allowance and price
  

12   levels.
  

13          So starting with the SNF make allowance row, the
  

14   current Federal Order make allowance for nonfat dry milk is
  

15   16.78 cents, and our proposed factor is 20.12 cents, the
  

16   difference being 3.34 cents, which results in a reduction in
  

17   regulated price, so I'm showing it as a negative.  And if you
  

18   take that 3.34 cent increase in the make allowance and multiply
  

19   it by the nonfat dry milk yield assumed within the solids
  

20   nonfat formula for Class III of .99, then you have a change in
  

21   the component price of .0031 cents.  Multiply that by the
  

22   solids not fat assumed in a hundredweight of milk at standard
  

23   test of 8.685, that translates into an impact per
  

24   hundredweight, a reduction in the Class IV hundredweight price
  

25   of 28.72 cents.
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 1           On the price level, again, the Dairy Institute proposal
  

 2   is to use a survey of western prices.  If that is not
  

 3   available, we have a default value of taking 2.44 cents off of
  

 4   the national average of the NDPSR price series.  So similarly,
  

 5   multiplying that 2.44 cent reduction in price by the .99 yield
  

 6   factor, brings you to the .0242 cents per pound SNF impact,
  

 7   translating into 20.98 cents per hundredweight.  So the SNF
  

 8   combined impact of the change in the make allowance, and the
  

 9   and price level, is a 50 cent reduction in the hundredweight
  

10   value of Class IV.
  

11           I went through that same process on the fat side, and
  

12   rather than going through all the individual numbers, I'll just
  

13   point out the numbers that don't appear.  So I would be
  

14   extending the difference in make allowance or price level by
  

15   the yield factor of 1.211 found in the fat formula for
  

16   Class III.  And then to translate from component to
  

17   hundredweight, multiply it by the 3.5 pounds of fat, and my
  

18   conclusion is there's a 10 cent reduction per hundredweight
  

19   related to the changes in the fat factors, for a total
  

20   reduction of 60 cents per hundredweight on the Class IV
  

21   hundredweight or, price, I believe that ties to the table.
  

22           Class III, I went through a similar practice, but as
  

23   you well know, Mr. Schaefer, we have some extra complications
  

24   in the Class III formula because we value fat at the butter
  

25   value, and then we make a correction for valuing it at butter
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 1   rather than cheese over in the protein price.  And so I've
  

 2   broken the protein portion of the Class III formula into
  

 3   multiple pieces.  The top section is the cheddar value of
  

 4   protein, and that is within the protein equation, the front
  

 5   part of it, where there's a yield factor of 1.383.  So if you
  

 6   look at the, I'll start with the cheddar value of protein make,
  

 7   we have an increase in the make allowance of 3.03 cents
  

 8   multiply that by 1.383, gets into a change of component price
  

 9   of 4.19 cents.  Translating then over into a change per
  

10   hundredweight of 12.54 cents.  Similar process in that first
  

11   block on the cheddar value of protein for price level using the
  

12   1.383 yield.
  

13           The next several lines that start with cheddar value of
  

14   fat is the portion of the protein formula that corrects for the
  

15   difference in cheddar value of cheese versus the butter value
  

16   of fat, which is what we're paying for the fat component under
  

17   Federal Order pricing.  So at the same logic applies, but the
  

18   cheddar value of fat part of that formula has a yield of 1.572.
  

19   And to translate between the fact that you are paying for 3.5
  

20   pounds of fat at the same time as you are paying for 2.99 and
  

21   some change of protein, there's that 1.17 factor, so for these
  

22   purposes I would have taken, under that make allowance line,
  

23   the 3.03 cents multiplied it by the yield of 1.572 and the 1.17
  

24   to translate into the change per pound component.  And that
  

25   would have been the same methodology as you go all the way
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 1   through that shaded area through the credit for payment of fat,
  

 2   and butter value, that's also, well, actually that one wouldn't
  

 3   use the cheddar yield.  It's the .9 times 1.17.
  

 4           When you get to fat, same is the equation up above, the
  

 5   1.211 yield.  And when you get to the other solids, similar
  

 6   logic in the yield embodied in the formula is 1.03.  And so I
  

 7   come down to the 86 cents, which ties closely to that table.
  

 8           When I reviewed during the break, my price formulas in
  

 9   the table, I did not have any concerns on their accuracy.  I
  

10   will point out again, though, that we're using a block rather
  

11   than a block barrel combination cheddar price, and the one
  

12   other thing that we noted as we reviewed it, is that in the
  

13   formulas on page 5 of Exhibit 160, my testimony for Part 3, we
  

14   omitted the .15 cent marketing allowance and administrative
  

15   allowance in the WPC 34 equation relative to the make
  

16   allowance.  It should be instead of the 3110, it should be
  

17   3125, and that was reflected in my spreadsheet formula.
  

18      Q.  Okay.  So basically the work that you have done on this
  

19   would use these formulas, except for, and the change on the
  

20   alternative other solids price, and so --
  

21      A.  That's correct.
  

22      Q.  Okay.  A couple other questions while we are on this
  

23   is, we have got a number of different factors in here, and I
  

24   thought I might just take a minute to review them a little bit
  

25   so we're clear on what they are as we move forward.
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 1          So for instance, in the cheese in the protein price
  

 2   formulation we have a .0224.
  

 3       JUDGE CLIFTON:  Mr. Schaefer, so that we can all look on
  

 4   with you, are you looking at Attachment A to Exhibit 160?
  

 5       MR. SCHAEFER:  Yes, I am.
  

 6       JUDGE CLIFTON:  Okay.
  

 7   BY MR. SCHAEFER:
  

 8      Q.  And that is to adjust the NDPSR numbers to a western
  

 9   states value?
  

10      A.  That's correct.
  

11      Q.  And the .2306 is your make allowance, and I believe
  

12   those were the California make allowances?
  

13      A.  They are the California make allowances, plus the .15
  

14   cents, consistent with the methodology that was used in the
  

15   October 2008 implementation from the '06, '07 hearing.
  

16      Q.  And so for each one of the highlighted numbers on here,
  

17   for so, that you go on in the cheese formula you have the .0224
  

18   and the 2306, the same is true for those, of course.  And we go
  

19   down to other solids, again, we have an adjustment for
  

20   location, I guess I'll call it, western states versus NDPSR.
  

21      A.  That's correct.  And in the liquid WPC alternative,
  

22   there's also the adjustment that was outlined in Dr. Schiek's
  

23   testimony relative to the transportation and cooling.
  

24      Q.  And that's included in the --
  

25      A.  That's included in the make allowance.
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 1      Q.  In the 31?
  

 2      A.  3125.
  

 3      Q.  3125.
  

 4      A.  3125, correct.
  

 5      Q.  I believe that's all I have at this time, Ms. Taylor.
  

 6   Thank you very much.  I appreciate the work that you have done
  

 7   to put these numbers in and it's nice to have something there
  

 8   to start from to work with from our point of view.  Thank you
  

 9   very much.
  

10      A.  Thank you.
  

11       JUDGE CLIFTON:  Who else has questions for Ms. Taylor?
  

12   This is the last call before redirect.
  

13           Mr. Beshore, you look frustrated.  Is it because you
  

14   haven't had enough time to digest it all?
  

15       MR. BESHORE:  That's correct.
  

16       JUDGE CLIFTON:  I don't know exactly how we would handle
  

17   it, but Mr. Beshore, if you think of additional questions after
  

18   we have dismissed Ms. Taylor, bring them up and we'll figure
  

19   out what to do about it.  All right?  All right.  Then,
  

20   additional questions.  Ms. May?
  

21       MS. MAY:  Did you want me to change that formula on page 5
  

22   of exhibit, or well it's attachment A of Exhibit 160 to include
  

23   the .15 cents?  Ms. Taylor just talked about it.
  

24       JUDGE CLIFTON:  All right.  So Ms. Taylor, with regard to
  

25   the administrative allowance, did you want to make any change
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 1   to Attachment A to Exhibit 160?
  

 2       MS. TAYLOR:  Yes, I would.
  

 3       JUDGE CLIFTON:  Walk us through what you would like Ms. May
  

 4   to write on the record copies.
  

 5       MS. TAYLOR:  I was a little too hasty piling up my
  

 6   materials.
  

 7       MS. VULIN:  Could it be on page 5 of your written
  

 8   testimony, Ms. Taylor?
  

 9       MS. TAYLOR:  Yes, it is.  And under the Class III formula,
  

10   it would be the fourth formula down, starting with alternative.
  

11       MS. VULIN:  Fifth formula down perhaps?
  

12       MS. TAYLOR:  Yes, thank you.  The fifth formula down
  

13   starting with alternative other solids price, at the end of the
  

14   second line, prior to the end parens, replace the number that's
  

15   .3110, with .3125.
  

16       JUDGE CLIFTON:  Ms. May, good job.
  

17       MS. MAY:  Thank you.
  

18       JUDGE CLIFTON:  You're welcome.  Ms. Vulin, you may
  

19   proceed.
  

20       MS. VULIN:  Are there no further questions from anyone else
  

21   before I begin redirect?
  

22       JUDGE CLIFTON:  Mr. Beshore?
  

23                        CROSS-EXAMINATION
  

24   BY MR. BESHORE:
  

25      Q.  Okay.  With respect to the -- Marvin Beshore -- with
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 1   respect to the correction on the Attachment A, did I understand
  

 2   you to say, Ms. Taylor, that that correction has already been
  

 3   factored into the calculations in Exhibit 161?
  

 4      A.  Yes.
  

 5      Q.  Okay.  So it is then already included in the numbers
  

 6   that you gave us for Exhibit 162?
  

 7      A.  Yes.
  

 8      Q.  Okay.  Thank you.
  

 9       JUDGE CLIFTON:  All right.  At this time, are there any
  

10   other questions for Ms. Taylor before redirect?  You may begin
  

11   redirect, Ms. Vulin.
  

12       MS. VULIN:  It is very short and sweet, your Honor, I would
  

13   just move to admit Exhibit 164, the reconciliation of
  

14   Proposal 2, Dairy Institute Class III and IV Impacts, that
  

15   Ms. Taylor has covered.
  

16       JUDGE CLIFTON:  Does anyone wish to question Ms. Taylor
  

17   before determining whether you have objection?  No one.  Is
  

18   there any objection of the admission into evidence of
  

19   Exhibit 164?  There is none.  Exhibit 164 is admitted into
  

20   evidence.
  

21            (Thereafter, Exhibit Number 164, was
  

22            received into evidence.)
  

23       MS. VULIN:  Thank you, your Honor.  I have nothing further.
  

24       JUDGE CLIFTON:  Mr. Beshore?
  

25       MR. BESHORE:  I would like to move the admission of
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 1   Exhibit 163.  We will fill in the -- we will complete the
  

 2   calculations for the new California Discount on Exhibit 162
  

 3   when we have a Ph.D. who can do the arithmetic.
  

 4       JUDGE CLIFTON:  All right.  Thank you.  And you
  

 5   represented, Mr. Beshore, that this is right off the USDA
  

 6   Agricultural Marketing Service website?
  

 7       MR. BESHORE:  I did.
  

 8       JUDGE CLIFTON:  All right.  Is there any objection to the
  

 9   admission into evidence of Exhibit 163?  There is none.
  

10   Exhibit 163 is admitted into evidence.
  

11            (Thereafter, Exhibit Number 163, was
  

12            received into evidence.)
  

13       JUDGE CLIFTON:  All right.  Is there any reason why
  

14   Ms. Taylor should not be permitted, not only to step down, but
  

15   to be excused?  There is none.
  

16           Ms. Taylor, I know you are arriving at your meetings
  

17   late, I am very grateful for all the work you did and that you
  

18   stayed over.  Thank you.
  

19       MS. TAYLOR:  Thank you.
  

20       MR. ENGLISH:  Your Honor, Chip English.  I mentioned some
  

21   housekeeping matters.  I am prepared, they are simple, they can
  

22   go anytime, I would rather we get Ms. Hancock's witness on the
  

23   record.  I would just yield the floor so we can get through
  

24   today's testimony.
  

25       JUDGE CLIFTON:  Very good.  Thank you.  All right, then.  I
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 1   already have a copy of the testimony of Frank Otis.  I would
  

 2   like to give it our next number which I believe is 165.  Do you
  

 3   agree, Ms. May?
  

 4       MS. MAY:  Yes.
  

 5       JUDGE CLIFTON:  So please mark accordingly, testimony of
  

 6   Frank Otis, Exhibit 165.
  

 7           (Thereafter, Exhibit Number 165, was
  

 8            marked for identification.)
  

 9       JUDGE CLIFTON:  Welcome, Mr. Otis.
  

10       MR. OTIS:  Thank you, your Honor.
  

11       JUDGE CLIFTON:  Do you want to testify as a panel?
  

12       MS. HANCOCK:  Yes.
  

13       JUDGE CLIFTON:  Is there anyone who needs a copy of 165
  

14   which is entitled Testimony of Frank Otis?  It appears everyone
  

15   has one.
  

16           I'm going to swear you both in, gentlemen, at the same
  

17   time.  I'll be swearing you in seated, and when I ask you to
  

18   respond, I would like you to tell me what your name is before
  

19   you give me the response, and to take turns.  I suggest
  

20   Mr. Otis go first.
  

21           Would each of you raise your right hand, please?
  

22           Does each of you solemnly swear or affirm under penalty
  

23   of perjury that the evidence you will present will be the
  

24   truth?
  

25       MR. OTIS:  I do.  Frank Otis.
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 1       JUDGE CLIFTON:  Thank you.
  

 2       MR. LUND:  Dennis Lund, I do.
  

 3       JUDGE CLIFTON:  Thank you both.  And Ms. Hancock, if you
  

 4   would identify yourself again and then you may proceed.
  

 5       MS. HANCOCK:  Nicole Hancock with Stoel Rives, representing
  

 6   the California Producer Handlers Association.
  

 7                        DIRECT EXAMINATION
  

 8   BY MS. HANCOCK:
  

 9      Q.  Good morning, gentlemen.
  

10          Mr. Otis, did you prepare this statement?
  

11      A.  I did.
  

12      Q.  Okay.  If you wouldn't mind, go ahead and read your
  

13   prepared written statement for the record.
  

14      A.  Okay.  My name is Frank Otis and I am the President and
  

15   CEO of Foster Dairy.  I have brought with me Dennis Lund,
  

16   Foster Dairy Director of Cost Accounting who has been with
  

17   Foster Dairy for 28 years, and prior to that, with Knudsen for
  

18   twelve years.  I am here to testify about the Foster Dairy
  

19   producer-handler operations, and how for nearly 50 years Foster
  

20   Dairy has participated in the California quota system, which
  

21   has, since its inception in 1967, included a class of quota
  

22   called exempt quota, limited to producer-handlers.  I offer
  

23   this testimony in support of the Cooperatives' Proposal
  

24   Number 1, as combined with the California Producer Handlers
  

25   Association Proposal Number 3.
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 1           I joined Foster Dairy in 2012, moving from
  

 2   Philadelphia, Pennsylvania, where I ran a specialty cheese
  

 3   company (Alouette USA) for five years.  Prior to that, I was a
  

 4   minority owner and operated a large butter powder company with
  

 5   Dairy Farmers of America.  I have worked in all segments of the
  

 6   dairy business; cheese, ice cream, butter, culture, milk,
  

 7   powder, for over the last 27 years.  Time flies when you are in
  

 8   the dairy business.  I have a BA from Southern Oregon
  

 9   University and an MBA from the University of Redlands.  I have
  

10   been married to my best friend Ann for 28 years, and we have
  

11   two wonderful children, Ashley 26 and Ryan 21.
  

12       JUDGE CLIFTON:  Let me stop you for just a moment.  The
  

13   second sentence of the paragraph you just completed reading on
  

14   page 2, reads as present, "prior to that I owned" and you read
  

15   it differently.  How would you like it to read in this exhibit?
  

16       MR. OTIS:  I would like it to be read, "prior to that I was
  

17   a minor owner and operated a large butter/powder company with
  

18   DFA."
  

19       JUDGE CLIFTON:  Ms. May, can you make that correction,
  

20   please.
  

21       MS. MAY:  Sorry, I missed it.
  

22       JUDGE CLIFTON:  Okay.  That's all right.  You are on
  

23   Page 2, the second paragraph, line 3.  You are going to strike
  

24   the word "owned" and insert "was a minority owner".
  

25       MS. MAY:  That I "was a minority owner and operated"?
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 1       JUDGE CLIFTON:  That I was, I guess we should say "I was a
  

 2   minority owner of and operated" yes.
  

 3       MS. MAY:  Okay.
  

 4       JUDGE CLIFTON:  All right.  Thank you.  You may proceed.
  

 5   BY MS. HANCOCK:
  

 6      Q.  Mr. Otis, if you could slow down just a smidge, I think
  

 7   we're doing double-time on our court reporter today and so I
  

 8   don't want to wear her out too soon.
  

 9      A.  I would be happy to.
  

10          Foster Dairy operates under a DBA called Crystal
  

11   Creamery for its plant side of the business dating back to
  

12   1920's.  Our dairy farms are operated under a separate entity
  

13   called Foster Farms Dairy, which was originally founded in 1941
  

14   by Max and Verda Foster.  The same family still owns and
  

15   provides oversight of the business today, which sells branded
  

16   products under the name of Crystal Creamery and Humboldt
  

17   Creamery.  Today, Foster Farms dairy has five separate farming
  

18   and milking sites in Hickman, California.
  

19          Our administrative offices and five processing
  

20   facilities are located in Modesto, California, and two other
  

21   processing facilities in Fernbridge (Humboldt County),
  

22   California.  Crystal Creamery distributes its manufactured
  

23   dairy products from eight distribution centers covering the
  

24   Central Valley and Northern California markets.  We manufacture
  

25   and sell fluid milk, cultured sour cream, cottage cheese, ice
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 1   cream, butter, nonfat dry milk powder, cream, as well as fruit
  

 2   drinks and water.  About 45 percent of our processed dairy
  

 3   products is Class 1 fluid milk.
  

 4          Our production plant purchases 15 percent of our total
  

 5   raw milk supply from our own farms.  We purchase approximately
  

 6   75 percent of our raw milk needs from 19 independent producers
  

 7   in California.
  

 8      Q.  Did you say 75 percent?
  

 9      A.  75 percent, yep.  The remaining 10 percent we purchase
  

10   from different milk brokers.  Of the 15 percent that is
  

11   produced at our farms, approximately 56 percent is exempt
  

12   quota.  That is, 18 percent of our total Class 1 -- that is 18
  

13   percent of our total Class 1 production is exempt.  That exempt
  

14   quota does not offer our plant any pricing advantage.  The
  

15   entirety of our exemption benefit is isolated with our dairy
  

16   farms.
  

17          Our entities each have their own profit and loss
  

18   statements and they are separate legal entities.  Our exempt
  

19   quota is on our dairy farm P & L and is calculated as a benefit
  

20   to the farm to our farm.  Our production plant and commercial
  

21   operations do not receive any benefit from our exempt quota.
  

22           Our creamery (plant) pays all of the independent
  

23   producers the announced blend price for the milk.  All
  

24   processors ultimately pay the particular plant in plant blend
  

25   rate through the CDFA pool system to their producers.  The
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 1   amount we pay is based on how we use the milk, calculated
  

 2   through the pool system that is blended and distributed to
  

 3   producers.  When our plant (creamery) pays our farms, we pay
  

 4   the Class 1 rate for exempt quota volumes that our farms
  

 5   produces and deliver to our plant.
  

 6          The reason that we pay the rate to our farm -- the
  

 7   reason that rate -- the reason we pay that rate to our farms is
  

 8   because the volume is exempt from the pool system at the
  

 9   Class 1 rate, so we receive a credit from the pool for the
  

10   Class 1 value that is the exact same as what we pay our farms.
  

11   Our farms will realize the benefit, and the creamery pays the
  

12   same rate as if it acquired the milk from any other source.  In
  

13   sum, our creamery pays the same price regardless of whether we
  

14   get the raw milk from our farm, from our independent producers,
  

15   or from our milk brokers.
  

16           Foster Farms dairy has specifically structured its
  

17   family-owned business in a way that preserves its exempt quota
  

18   holding since the quota system was created in 1967.  This
  

19   family ownership structure includes the investment of hundreds
  

20   of millions of dollars in capital spending in the dairy farms,
  

21   processing facilities, and distribution centers over the last
  

22   50 years.  In doing so, Foster Dairy established business
  

23   relations with thousands of retailers with the goal of
  

24   promoting and selling dairy offers to millions of Northern
  

25   California consumers and beyond.
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 1           Foster Dairy, under the leadership of Max Foster, was a
  

 2   key participant in the negotiations with the state legislators
  

 3   in the establishment of the Pooling Act of 1967.  His
  

 4   participation resulted in all California producers securing
  

 5   fair distribution of the monies that they received for the milk
  

 6   that they farmed.  In these negotiations, which resulted in the
  

 7   1967 Pooling Act, the Producer-Handlers, of which Foster Dairy
  

 8   was the largest, gave away significant advantages as a dairy
  

 9   farming and processing company.  In exchange for this support
  

10   of the 1967 Pooling Act, Foster Farms Dairy was given initial
  

11   exempt quota in the 1967, in 1967, based on its Class 1 fluid
  

12   sales at that time.  The exempt quota, even back then, was an
  

13   asset that was booked for our farm.
  

14           Over the decades to follow, Foster Farms Dairy exempt
  

15   quotas increased with the California Legislators' 1978
  

16   amendment.  This particular amendment provided all
  

17   producer-handlers the opportunities to convert any regular
  

18   quota between 1967 and 1977 to exempt quota, in which Foster
  

19   Farms Dairy participated.
  

20       JUDGE CLIFTON:  I would like you to read that sentence one
  

21   more time, please.
  

22       MR. OTIS:  Okay.  This particular amendment provided all
  

23   producer-handlers the opportunity to convert any regular quota
  

24   purchased between 1967 and 1977 to exempt quota, in which
  

25   Foster Farms Dairy participated.  With the 1993 amendment, any
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 1   regular quota purchased from 1978 through 1993 was converted to
  

 2   exempt quota, and the Option 70 producer-handlers were able to
  

 3   purchase additional quota until March of 1995.  Again, Foster
  

 4   Farms Dairy invested further into exempt quota and continued,
  

 5   and continued to maintain the benefit at the farm level.  The
  

 6   exempt quota and the regular quota were given to producers to
  

 7   protect from the further dilution of their Class 1 markets.
  

 8           Foster Farms Dairy has spent several million dollars to
  

 9   acquire exempt quota on just the 1993 amendment alone.  Since
  

10   March of 1995, there has been no further allowances of
  

11   additional exempt quota and these exempt quotas remain frozen
  

12   with the 1995 volume that each producer-handler had at that
  

13   time.  Although these exempt quotas cannot be sold, they do
  

14   represent the measurable financial asset to Foster Farms Dairy,
  

15   which today, has a value totalling millions of dollars on the
  

16   Foster Farms Dairy balance sheet.  In addition to the value
  

17   listed in the Foster Farms balance sheet, the cost of
  

18   maintaining exempt quota has been considerable for Foster Farms
  

19   Dairy, including the additional cost related to foregoing
  

20   strategic business opportunities, in favor of maintaining
  

21   exempt quota eligibility.  Note that the asset is held by our
  

22   dairy farm side of the business, and all value of the exempt
  

23   quota is within the dairy farm side as well.  Foster Farms
  

24   Dairy does not own regular quota, it holds all of its producer
  

25   benefits as exempt quota.
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 1       MS. HANCOCK:  I think there's a typo there on exempt.
  

 2       JUDGE CLIFTON:  Shall we just --
  

 3       MR. OTIS:  Oh, yeah, there's a P missing.
  

 4       JUDGE CLIFTON:  All right.  So Ms. May, we are just going
  

 5   to re-spell exempt, it's the third line, fourth line up on
  

 6   Page 5.  Thank you.
  

 7       MR. OTIS:  Like I mentioned, our farm is the entity that
  

 8   receives the exempt quota as an asset that is identified on our
  

 9   balance sheet as a "milk pooling right".  The quota is booked
  

10   as pounds of solid nonfat, which can be converted to
  

11   hundredweight.  The value of the exempt quota is worth more to
  

12   my farms than just the booked value, as it is a legislative
  

13   value that was created to compensate us for the markets that
  

14   we, that were created when the exempt quota was issued and then
  

15   through the two subsequent amendments to increase exempt quota.
  

16           Exempt quota is a producer benefit.  In this hearing,
  

17   exempt quota holders have been accused of using exempt quota to
  

18   disrupt the commercial marketplace by targeting customer bids
  

19   or somehow undercutting our competitors on price.  This has
  

20   NEVER occurred.  We have to be competitive, and be very good at
  

21   what we do, and do it as an efficiently as possible, but we
  

22   compete on a level playing field.  We pay the exact same price
  

23   to our farm as we pay to other independent producers.  Even
  

24   when the market is really good for our farm milk prices, we do
  

25   not use those benefits to cut costs at our plant or commercial
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 1   level.  And when the farms are losing money, it does not impact
  

 2   how we price, how I price my product.  They are separate
  

 3   entities.
  

 4           Dean Foods has assumed that we have used a price
  

 5   advantage from exempt quota, but they are wrong.  Dean Foods
  

 6   has suffered -- Dean Foods has not suffered at the hands of any
  

 7   exempt quota.  Yes, there was one national bid that we won
  

 8   against Dean Foods, but it was not because of exempt quota.  We
  

 9   won that bid on a level playing field for our raw milk, for our
  

10   raw cost of milk.  We competed on all the factors that Dean
  

11   Foods uses for its bid and won fairly.  Dean Food has won more
  

12   bids against us, Foster Farms, than we have won -- than we have
  

13   one against them, and that is proof that we do not have any
  

14   pricing competitive advantage.  In 2011 and 2013, Dean Foods
  

15   won two separate bids against Foster Dairy for a total of 15
  

16   million gallons per year.  Adding that to the --
  

17       JUDGE CLIFTON:  Let me stop you, 15 million gallons -- read
  

18   the rest of that.
  

19       MR. OTIS:  I'm sorry.
  

20       JUDGE CLIFTON:  15 million gallons --
  

21       MR. OTIS:  Of milk per year.
  

22       JUDGE CLIFTON:  Thank you.
  

23       MR. OTIS:  Yep.  Adding that to the ten million gallons, it
  

24   should be milk, a year, that they took from Producer Dairy,
  

25   they have clearly exceeded what they claim we have taken from
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 1   them.
  

 2       JUDGE CLIFTON:  And before you continue, I'm going to ask
  

 3   Ms. May to make that addition.  We're at the bottom of page 6,
  

 4   Ms. May, second line up.  We're just going to add after
  

 5   gallons, we're going to say, well, it is gallons of, we're just
  

 6   going to add "milk per".
  

 7       MS. MAY:  Got it.
  

 8       JUDGE CLIFTON:  Thank you.  And would you read that
  

 9   sentence again, please, beginning with adding.
  

10       MR. OTIS:  Adding that to the ten million gallons of milk a
  

11   year that they took from Producer Dairy, they have clearly
  

12   exceeded what they claim we have taken from them.  Simply
  

13   stated, we have lost more bids to Dean Foods than we have won.
  

14   There is no advantage for our plant or in bidding on prices to
  

15   customers.  All of the benefits of exempt quota stays with our
  

16   farm.
  

17           Exempt quota has been engrained in the California quota
  

18   system since its inception and indeed, it was necessary to
  

19   achieve the consensus that led to the adoption of the
  

20   California system.  Exempt quota has been a win-win for all
  

21   involved, and has played a part in the significant dairy growth
  

22   that the State of California has enjoyed for decades.  It is
  

23   for these reasons that Foster Dairy and Crystal Creamery
  

24   believe preservation of the quota system intact and recognition
  

25   of the value of the California quota necessary, including the
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 1   maintenance of both regular quota and exempt quota.
  

 2           To be clear, the California Producer Handler
  

 3   Association supports the Cooperative proposal.  We are not
  

 4   attempting to change or alter the proposed Federal Order
  

 5   Producer-Handler definition, and we do not oppose creating a
  

 6   producer-handler exemption for those that fit within the
  

 7   criteria, even though we do not fit within the volume
  

 8   limitations.  We are seeking to preserve the treatment of our
  

 9   exempt quota, along with the rest of the regular quota that
  

10   makes up the quota system, and we have proposed to include an
  

11   "exempt quota" definition to treat us as exempt quota holders
  

12   and avoid conflict with the producer-handler definitions in
  

13   Federal Orders.  While we are proposing language through our
  

14   Federal Order language expert, we are flexible in the approach
  

15   and welcome help from the USDA to craft or modify the language
  

16   to accomplish our goals as outlined in this testimony.
  

17           Thank you for allowing me to testify before you today.
  

18       MS. HANCOCK:  Your Honor, at this point I would move for
  

19   the admission of Exhibit 165.
  

20       JUDGE CLIFTON:  Does anyone wish to question Mr. Otis
  

21   before determining whether you object?  No one.  Are there any
  

22   objections to the admission into evidence of Exhibit 165?
  

23   There are none.  Exhibit 165 is admitted into evidence.
  

24            (Thereafter, Exhibit Number 165, was
  

25            received into evidence.)
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 1       MS. HANCOCK:  Thank you, your Honor.
  

 2           Mr. Lund or Mr. Otis, before I turn you over for
  

 3   cross-examination by other parties or participants, is there
  

 4   anything that you would like to add or comment on?
  

 5       MR. OTIS:  I think our statement said it all.
  

 6       MS. HANCOCK:  Okay.  At this point, your Honor, I turn it
  

 7   over for cross-examination.
  

 8       JUDGE CLIFTON:  Who would like to begin with questions for
  

 9   Mr. Otis and/or Mr. Lund?  If you have a question, you may
  

10   indicate the party that you would like to answer it, or you may
  

11   toss the question up and let them each respond if they would
  

12   like, however you would like to proceed.
  

13   Who would like to begin?  Mr. English?
  

14                        CROSS-EXAMINATION
  

15   BY MR. ENGLISH:
  

16      Q.  Good afternoon, gentlemen.  My name is Chip English.
  

17   I'm the Attorney for the Dairy Institute of California.
  

18       MR. OTIS:  Good afternoon.
  

19      Q.  So I'm just going to ask the questions, and whichever
  

20   one wishes to answer, answers.  For the benefit of the court
  

21   reporter, certainly at least initially it would help if you
  

22   identify which of you is answering, but that's for her, not for
  

23   me, I'll realize who is answering, but the paper document has a
  

24   little harder time.
  

25          And I really don't have a lot of questions for you, but
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 1   I would like to start on page 6 Mr. Otis' testimony in the top
  

 2   paragraph.  And the discussion where "this was legislative
  

 3   value that was created to compensate us for the markets that
  

 4   were created when the exempt quota was issued."  And I'm just
  

 5   trying to understand what that sentence means.  What markets
  

 6   were created when the exempt quota was issued?
  

 7      MR. OTIS:  The Class 1 markets that we created back then,
  

 8   the fluid milk markets that we promoted and created.
  

 9      Q.  Would they be the Class 1 markets that you already had,
  

10   is that what you meant?
  

11       MR. OTIS:  Nope.  It would be the Class 1 markets that, in
  

12   our farming and processing facility, that we created, went out
  

13   and got, and sold new customers with.
  

14      Q.  Was that using the exempt quota to go get those
  

15   customers, is that what you mean?
  

16       MR. OTIS:  No, we didn't have exempt quota then.  Prior to
  

17   that, there was an advantage, obviously, to have your farm and
  

18   your processing facility together, and you were able to manage
  

19   your milk supply accordingly.
  

20       MR. LUND:  Dennis Lund.  I'll clarify.  At the time the
  

21   exemption was developed, we did have farming, and processing,
  

22   and current Class 1 sales, and that's what the basis of the
  

23   quota and exempt quota was based on.  And then it grew after
  

24   that, obviously.
  

25      Q.  All right.  That's what I thought.  I was just -- fine.
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 1   I didn't want to get into semantics.  So let me just ask, when
  

 2   you pay the Class 1 rate to your farm, I understand that, of
  

 3   course, CDFA audits the pounds, all your pounds are audited,
  

 4   including the pounds from your farm that are both subject to
  

 5   exempt quota and those that are not subject to exempt quota,
  

 6   correct?
  

 7       MR. LUND:  Yes.
  

 8      Q.  But CDFA does not audit the dollars paid with respect
  

 9   to the exempt quota, correct?
  

10       MR. LUND:  In my experience, they have never asked about
  

11   the rate we pay.
  

12      Q.  Okay.  And if they haven't asked about it, they haven't
  

13   audited it, correct?
  

14       MR. LUND:  They may have seen it but they didn't ask about
  

15   it.
  

16      Q.  So now, I just was doing some quick math, and that can
  

17   be dangerous, especially on Day 36, it was dangerous on Day 35.
  

18   But when I see your numbers on page 3, and let me just use, for
  

19   simplicity, a hundred pounds.  So as I read your testimony, and
  

20   I thank you for the detail, you are telling us that assuming
  

21   you had 100 pounds, 45 of those pounds are processed in the
  

22   Class 1 fluid milk, correct?
  

23       MR. LUND:  Of all the milk processed, yes.
  

24      Q.  So 100 pounds, yeah, to be clear, my 100 pounds is all
  

25   the milk processed by your fluid plant operation, correct?
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 1       MR. LUND:  Yes.
  

 2      Q.  And in that case, 45 of the pounds are processed into
  

 3   Class 1.  And then you tell us that, and yes, I checked the
  

 4   math, and yes, you are right, that 18 percent of your total
  

 5   Class 1 production is exempt.
  

 6       MR. LUND:  That's an approximate number.  It changes from
  

 7   month to month, year to year, but on average that's about
  

 8   right.
  

 9      Q.  So if you have 45 pounds total, then I would take 18
  

10   percent of that, which is something just south of 9 pounds?
  

11       MR. LUND:  That would be right.
  

12      Q.  Okay.  So if you have, and I'm, again, simplifying the
  

13   math here, don't need to get too many decimals, I realize these
  

14   are hypotheticals, if you have 100 pounds and 45 of those are
  

15   Class 1, and you don't, and you are exempt on 9, so that leaves
  

16   36 pounds that you do have to account to and pay for the pool,
  

17   correct?  On the Class 1 side?
  

18       MR. LUND:  That would be the portion that's, that is paid
  

19   as normal, as a normal producer would get.
  

20      Q.  And by that you mean that those 36 pounds plus the
  

21   other 55 pounds, so we're up to 91 pounds obviously, on those
  

22   31 pounds, you both account to the pool and you pay farmers
  

23   minimum prices, regulated minimum prices that are audited by
  

24   CDFA and you contribute to the pool to the extent you have a
  

25   payment of the pool, correct?
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 1       MR. LUND:  The number you came up with was 91 pounds out of
  

 2   the 100?
  

 3      Q.  Yes.
  

 4       MR. LUND:  Yes, that's true.
  

 5      Q.  Okay.  Now, I'm just curious, and I'm sure others may
  

 6   have told you this and you, I just want to make clear you don't
  

 7   have to give us confidential information, but given your
  

 8   utilization and your exempt quota, except for what I would call
  

 9   extraordinary events when you have price inversions and Class 1
  

10   is less than manufactured prices, do you, on those the 91
  

11   pounds, end up making some contribution to the pool each month?
  

12       MR. LUND:  Ask the question again.
  

13      Q.  Sure.  So I'm trying to leave out months in which
  

14   there's price inversions that cause the Class 1 price to be
  

15   less than manufactured prices, so I leave those out of the
  

16   equation.  Other than that, on these 91 pounds that we have
  

17   talked about that you do account to the pool, do you usually
  

18   pay into the pool on those 91 pounds, pay contribution into the
  

19   pool?
  

20      MR. LUND:  I would say normally there have been times when
  

21   the pool actually owed us money.
  

22      Q.  Right?
  

23       MR. LUND:  But overall we pay according to our end plant
  

24   usage percentage by class, and comparing that to what we made a
  

25   basically a down payment to the producers for that milk,
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 1   generally we have to pay into the pool, yes.
  

 2      Q.  Okay.  On page 5 of your testimony, in the second
  

 3   paragraph near the end you have said that "the cost of
  

 4   maintaining exempt quota has been considerable for Foster Farms
  

 5   Dairy, including the additional cost related to foregoing
  

 6   strategic business opportunities in favor of maintaining exempt
  

 7   quota eligibility."  And I'm really not asking you to tell me
  

 8   specific opportunities, but I guess I'm asking generally, what
  

 9   kinds of business activities or opportunities would an entity,
  

10   any PD, need to forego in order to maintain the status?
  

11       MR. OTIS:  It would be any strategic alliance that would
  

12   involve releasing or the selling of ownership that would then
  

13   disqualify us for exempt holding.
  

14      Q.  I'm a little slower today than I was yesterday, and a
  

15   little slower yesterday than I was the day before, so what you
  

16   are referring to there is the 95 percent common ownership rule?
  

17       MR. OTIS:  Yes.
  

18      Q.  So I'm just curious, I mean, I understand the benefit
  

19   to the farm, but if there's no benefit to the plant, why are
  

20   the PD's fighting so hard to keep the provision?
  

21       MS. HANCOCK:  I didn't hear the end of that.
  

22       JUDGE CLIFTON:  Why are they fighting so hard to keep the
  

23   provision?
  

24       MR. OTIS:  Well, because it's going to my farms, and it's a
  

25   credit that nets out most of the time to be financial advantage
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 1   through our farm operations.  So common sense would tell you we
  

 2   would like to keep that.
  

 3       MR. ENGLISH:  Thank you.  That's all the questions I have.
  

 4       JUDGE CLIFTON:  Who next has questions for this panel
  

 5   either Mr. Otis or Mr. Lund or both?  Mr. Beshore.
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. BESHORE:
  

 8      Q.  Marvin Beshore.
  

 9          Gentlemen, I represent the cooperatives which have
  

10   brought forth Proposal 1 for this hearing, and I have just a
  

11   couple of questions.  So just maybe a clarification here for
  

12   Mr. Otis.  In the third line of your testimony you reference
  

13   working for an entity for twelve years, which is identified as
  

14   K-N-U-T-S-O-N.   Now, there's been a bunch of testimony of
  

15   several items of testimony prior to this about a dairy
  

16   operation in California that was Knudsen, K-N-U-D-S-E-N, I
  

17   think.  That's the company?
  

18       MR. OTIS:  Yeah, Knudsen, yes, not Knutson.
  

19       JUDGE CLIFTON:  Oh, we have got a misspelling?
  

20       MR. OTIS:  We have a misspelling.
  

21       JUDGE CLIFTON:  See?  Mr. Beshore is amazing, isn't he?  He
  

22   knows so much.  All right.  So Ms. May, page 2, third line
  

23   down.  We're going to change the spelling of Knutson to
  

24   Knudsen, being K-N-U-D-S-E-N instead of what's there.
  

25       MR. BESHORE:  Credit Dr. Erba for that, not me.
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 1       MR. OTIS:  Thank you.
  

 2   BY MR. BESHORE:
  

 3      Q.  Now, a couple of questions about your Foster Farms
  

 4   Dairy.  You say you have five separate farming and milking
  

 5   sites in Hickman, California.  What county is that?
  

 6       MR. OTIS:  Stanislaus County.
  

 7      Q.  Stanislaus, okay.  And they are all in one location
  

 8   there or general location?
  

 9       MR. OTIS:  General location.
  

10      Q.  How many cows do you milk?
  

11       MR. OTIS:  Approximately 5700.
  

12      Q.  In aggregate?
  

13       MR. OTIS:  Yes.
  

14      Q.  Total, okay.
  

15       MR. OTIS:  Milking cows.
  

16      Q.  Yes.  What -- are they state average production per day
  

17   or what's your average production per day, do you know?
  

18       MR. OTIS:  I would say we're a little bit above the
  

19   average, I would say we are, you know, depending on the year,
  

20   anywhere between 85 and 90 pounds a day.
  

21      Q.  That's very good production.
  

22       MR. OTIS:  Yes, it is.
  

23      Q.  Okay.  With respect to your configuration that are
  

24   purchases, your own farm is about 15 percent of your supply,
  

25   you have 19 independent producers, for about 75 percent of the
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 1   supply.  The other 10 percent you say is from different milk
  

 2   brokers.  Are you talking there about purchases of raw milk or
  

 3   dairy commodities and milk?
  

 4      MR. OTIS:  No, this is raw milk and because of the school
  

 5   influx, of school milk, you know, and summertime coming on.  So
  

 6   we balance about ten percent of our milk supply with a broker
  

 7   that moves either our milk to somebody or helps us bring milk
  

 8   in.
  

 9      Q.  Okay.  And so you balance your supply through a broker,
  

10   and when you say ten percent, is that, that's then, on a yearly
  

11   total, that's about what, a --
  

12       MR. OTIS:  That's about the average, yeah.  It would be a
  

13   little heavier in certain times of the year, but of selling or
  

14   receiving.
  

15      Q.  Okay.  Do you buy any milk from cooperatives?
  

16       MR. OTIS:  We have, sure.
  

17      Q.  Okay.  With respect to your 75 percent of your supply
  

18   to independent producers, do you pay then premiums over the
  

19   minimum, over minimum CDFA price?
  

20       MR. OTIS:  We do.
  

21      Q.  Do you pay premiums to the, your own farms as well?
  

22       MR. OTIS:  We do.  They all have the same quality bonuses
  

23   and incentives.  All 19 independent and our five dairy farms.
  

24      Q.  Okay.  So are those -- are those quality and component
  

25   incentives based on, you know, like on component values --
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 1       MR. OTIS:  It's estimated performance.
  

 2      Q.  If you can wait until I'm done.  You anticipated the
  

 3   question completely, but in order to have a good transcript
  

 4   here, we need to only have one of us speaking at a time.
  

 5          So are your bonus programs or premium programs based on
  

 6   both component levels in the producer milk and somatic cell
  

 7   count quality factors?
  

 8       MR. LUND:  Yes.
  

 9      Q.  How about rBST free, do you require rBST free milk from
  

10   your suppliers?
  

11       MR. OTIS:  We do.
  

12      Q.  And that is that your total supply?
  

13       MR. OTIS:  It is.
  

14      Q.  Okay.  The three plants, or three processing, five
  

15   processing facilities, can you describe them just a little bit?
  

16   Where are they and what products do they process?
  

17       MR. OTIS:  I can.  If you can appreciate, we have five
  

18   processing facilities under one general roof in Modesto, so we
  

19   process fluid milk, ice cream, cottage cheese, powder, butter,
  

20   out of those facilities.  We consider them separately,
  

21   obviously, processing facilities.  And then we have two other
  

22   processing facilities under the, on the same land in Fernbridge
  

23   that we process ice cream and powder and fluid milk from.
  

24      Q.  Do you make -- are any of your products organic?
  

25       MR. OTIS:  Yeah, we do an organic product under the
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 1   Humboldt Creamery and some private label customers.
  

 2      Q.  Is that at the Fernbridge locations?
  

 3       MR. OTIS:  We actually produce organically certified
  

 4   plant-wise in both facilities.  A majority of our organic milk
  

 5   supply comes from the Fernbridge, Humboldt County area.
  

 6      Q.  Is any of your own farm production organic?
  

 7       MR. OTIS:  They are not.
  

 8      Q.  On page 5, I think there's some discussion of quota and
  

 9   how it was acquired and some of the limitations of it, and
  

10   there maybe, first of all, there was some testimony yesterday
  

11   from another one of your colleagues, and I asked him about how
  

12   the purchases of exempt quota had been acquired during the time
  

13   when you were allowed to purchase it.  His testimony was that
  

14   it was basically purchases of regular quota which could then
  

15   become exempt quota in the hands of a producer-handler.  Is
  

16   that Foster Farms' experience also?
  

17       MR. LUND:  Yes, it's true.
  

18      Q.  So the purchases pre-1995 I guess, were -- were just
  

19   off the regular quota market, if you will, by Foster Farms?
  

20       MR. LUND:  Yes, it was no different -- well, it was regular
  

21   quota, but in our hands became exempt.
  

22      Q.  And you could, if you chose to for any reason, sell the
  

23   quota back into the regular quota market also, correct?
  

24      MR. LUND:  We could sell the quota, but then we would also
  

25   lose that exemption.
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 1      Q.  I understand.  You wouldn't own it anymore so you
  

 2   wouldn't have the exemption.  So is it the testimony, I guess
  

 3   this is for either of you gentlemen, Mr. Lund, maybe you
  

 4   directly handle some of the checkbooks and ledgers, is it your
  

 5   testimony that on the basis of the actual financial
  

 6   transactions on a monthly basis in your company, that funds are
  

 7   paid for the quota to the farm entity the separate entity at
  

 8   the Class 1 price?
  

 9       MR. LUND:  In the 28 years I have been there, yes, that's
  

10   the way we have paid it.
  

11      Q.  Okay.  And that's paid out in the same way as the other
  

12   85 percent of your milk supply.  I mean, in the same sequence
  

13   and routine?
  

14       MR. LUND:  Except that we no longer issue a physical check.
  

15   It's more of a journal entry within our financial system.
  

16      Q.  From one entity to the other?
  

17       MR. LUND:  That's true.
  

18      Q.  Okay.  I think those are all the questions I have right
  

19   now.  Thank you very much, gentlemen.
  

20       JUDGE CLIFTON:  Who next has questions for either Mr. Otis
  

21   or Mr. Lund or both?  Mr. Richmond?
  

22                        CROSS-EXAMINATION
  

23   BY MR. RICHMOND:
  

24      Q.  Bill Richmond, USDA.  Good afternoon, gentlemen.  We
  

25   appreciate your testimony.  Just a couple of quick questions.
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 1   You understand that the producer-handler provisions in the
  

 2   existing Federal Orders are pretty different than the
  

 3   producer-handler provisions that are in place here in
  

 4   California currently?
  

 5       MR. OTIS:  We do -- I do.
  

 6      Q.  And do you understand that under the Proposal 1 and 2
  

 7   from the Cooperatives and from the Dairy Institute, that they
  

 8   would more or less align the producer-handler provisions under
  

 9   the proposed Federal Order with those that currently exist?
  

10       MR. OTIS:  The 1 and 2 proposal?  Yes.
  

11      Q.  And you are in support of Proposal 1?
  

12       MR. OTIS:  With the caveat of 3 being incorporated inside
  

13   of it, yes.
  

14      Q.  Okay.  I guess what I'm asking is, there's potential
  

15   if, under adoption of that proposal, that you would, you would
  

16   no longer be a producer-handler, you would become a fully
  

17   regulated handler.  And I guess you would be okay with that as
  

18   long as you were able to maintain your exempt quota?
  

19       MR. OTIS:  I think the general statement would be, just
  

20   sitting here, I would say as long as we maintain what we enjoy
  

21   today, we would be okay with that.
  

22      Q.  Okay.
  

23       MR. OTIS:  But to make a general statement, I don't -- I
  

24   would have to see the language and --
  

25      Q.  Okay.  That's fine.  I understand.  That sounds good.
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 1       MR. LUND:  Can I clarify the word enjoyment?  I mean, we
  

 2   made a sizeable investment for this as well, it's not something
  

 3   that's just given to us.
  

 4      Q.  Absolutely.  I understand.  At the end of your exhibit
  

 5   you note that you would, you're flexible in the approach and
  

 6   welcome help from the USDA to craft or modify language to
  

 7   accomplish your goals as clarified in the exhibit.  As part of
  

 8   that, would you be open to a, perhaps an audit, or some other
  

 9   means of verifying that you are, in fact, paying your farm at
  

10   the Class 1 price?
  

11       MR. OTIS:  Yeah.  I will tell you that I would check with
  

12   the family first, but today I would have no problem with that.
  

13   We have nothing to hide.  But I would -- would want to get the
  

14   family's okay with that.
  

15      Q.  Okay.  I think that's all we have.  I appreciate it.
  

16       JUDGE CLIFTON:  I have a question for either or both of
  

17   you.  If I were trying to understand the value of quota, or the
  

18   value of exempt quota, how would I begin?
  

19       MR. OTIS:  How do we qualify it or how would you -- because
  

20   it's listed, if you look at our P & L for our farms, you will
  

21   see a line that says "milk pooling rights" which is our quota
  

22   value.  So there's a credit that's attached to that, usually.
  

23   Sometimes it can go the other way, but mostly it's a positive.
  

24   That shows that we earned X amount of credit in our farms for
  

25   that milk that was exempt.  So it's a separate line that's in
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 1   our P & L.  It is not blended into the revenue center.
  

 2       JUDGE CLIFTON:  So you are talking about your profit and
  

 3   loss that's prepared monthly?
  

 4       MR. OTIS:  Yes.
  

 5       JUDGE CLIFTON:  And it shows the advantage that you had for
  

 6   that month by not being involved in the payments into the pool?
  

 7       MR. OTIS:  Yes, it shows the, what we think it's an
  

 8   advantage but what we earned over a period of time.  It is the
  

 9   exempt quota.  It's, you say advantage, I say it's what we have
  

10   earned over a period of time, either by getting it in the
  

11   '67 legislative agreement, or buying it later on.  So I
  

12   wouldn't call it an advantage, it's an earned exempt credit,
  

13   quota credit.
  

14       JUDGE CLIFTON:  Now, your statement said that undervalues
  

15   it, that it's actually worth more than what your profit and
  

16   loss statement books it at.  So, Mr. Lund?
  

17       MR. LUND:  Just to clarify.  Obviously buying quota is at a
  

18   higher rate than the natural blend --
  

19       JUDGE CLIFTON:  Rather than talk to me, which I appreciate,
  

20   please talk to the microphone.
  

21       MR. LUND:  Purchasing quota gives you 19 and a half cents
  

22   per pound total solids nonfat higher than the blend rate that
  

23   you would receive if you did not have quota.  In our case, the
  

24   quota that is exempt, that would be the differential between
  

25   the quota rate and the current month Class 1 rate.  That
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 1   differential changes from month to month, wildly I might add,
  

 2   but over a period of time it averages out to be pretty much the
  

 3   same number within 10 or 20 percent year over year.  But we
  

 4   identify the difference between what we would pay at a quota
  

 5   rate, versus the Class 1 rate, and we identify that amount,
  

 6   which is noted on the financials of the dairy farms.  So we do
  

 7   identify what that benefit is each month.
  

 8       JUDGE CLIFTON:  Now, we had some testimony that explained
  

 9   that there are two ways to look at the value of quota, I'm just
  

10   talking about regular quota.  And one is that income stream,
  

11   month after month after month, but another is just its asset
  

12   value, what it could be traded for, what it could be sold for.
  

13   Do you look at exempt quota similarly?  And I guess I would ask
  

14   Mr. Lund.
  

15       MR. LUND:  It is booked at what we paid for it.  It doesn't
  

16   have any additional value on the books.  It's booked at what we
  

17   pay for it.
  

18       JUDGE CLIFTON:  We have no idea as all this evidence is
  

19   evaluated, what the Secretary of Agriculture will choose at
  

20   each juncture based on legal requirements and evidence and so
  

21   on, but if it were determined that exempt quota should be
  

22   treated like regular quota under a Federal Milk Marketing
  

23   Order, how should exempt quota holders be compensated, if
  

24   there's any mechanism to do that, for the loss that they would
  

25   incur by having their exempt quota converted to regular quota?
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 1       MR. OTIS:  Boy, that's an excellent question, your Honor,
  

 2   that I'm not prepared to answer today.  I mean, honestly, that
  

 3   would really take some consideration beyond a casual comment
  

 4   here.
  

 5       JUDGE CLIFTON:  And I believe you probably value your
  

 6   exempt quota as higher than regular quota; is that true?
  

 7       MR. OTIS:  Well, we don't own any regular quota, so your
  

 8   question do we value our quota differently than quota owners,
  

 9   regular quota owners?
  

10       JUDGE CLIFTON:  Well, let's say you had an opportunity to,
  

11   let's say there was some regular quota for sale.
  

12       MR. OTIS:  Uh-huh.
  

13       JUDGE CLIFTON:  And you had the money to buy it, and
  

14   because you had the entity you do, it could become exempt quota
  

15   just by buying it.
  

16       MR. LUND:  No, not anymore.
  

17       JUDGE CLIFTON:  No?  Not anymore.  Okay.  All right.  So
  

18   suppose since 1995 you can no longer have it become exempt.
  

19       MR. OTIS:  Precisely.
  

20       JUDGE CLIFTON:  All right.  So if you bought some regular
  

21   quota today, do you think you would regard it as equal in value
  

22   to exempt quota that you have held since 1995 or earlier?
  

23       MR. LUND:  My question would be, how do you define value?
  

24   Financially on the books it would be whatever you pay for it.
  

25   Now, personally how we value it, we know it has more value than

7328



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1   regular quota.  If we had regular and exempt quota, we know the
  

 2   exempt is worth more to us as an income stream, but on the
  

 3   books it would be valued the same.
  

 4       JUDGE CLIFTON:  All right.  Who else has questions for
  

 5   Mr. Lund, Mr. Otis?  I don't see any other questions.
  

 6   Redirect?
  

 7                      REDIRECT EXAMINATION
  

 8   BY MS. HANCOCK:
  

 9      Q.  Nicole Hancock.
  

10          Mr. Lund, Judge Clifton was asking you about the value
  

11   what you have booked on the books for the exempt quota, and you
  

12   mentioned that you have the amounts identified on there that
  

13   are equal to what you paid for it; is that right?
  

14       MR. LUND:  That's true.
  

15      Q.  That's not -- you are not saying that's what the value
  

16   is if you were to calculate a value to the business overall,
  

17   are you?
  

18       MR. LUND:  No.  That, and that's not even the market value,
  

19   it's the purchase value.
  

20      Q.  Okay.  Can you help us have a better appreciation of
  

21   what, why you have booked what you paid for rather than the
  

22   market value for that exempt quota on the books?
  

23       MR. LUND:  That's generally accepted accounting principles.
  

24      Q.  Which is what you are governed by in keeping the books?
  

25       MR. LUND:  That's true.
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 1      Q.  Okay.  And then speaking of books, when Mr. Beshore was
  

 2   asking you about how you pay your farm for the milk that you
  

 3   buy from your farm and you mentioned that it was a journal
  

 4   entry, can you help us understand, do you operate two separate
  

 5   legal entities at the administrative -- let me say that
  

 6   differently.  Do you provide administrative services for your
  

 7   separate legal entities?
  

 8       MR. LUND:  There are some administrative services in
  

 9   common, but there are administrative services separate at the
  

10   dairy and at the creamery.
  

11      Q.  Okay.  So when you say you make a journal entry, is
  

12   this just a paper transaction or is it actually money?  Does it
  

13   actually change who is entitled to have those funds?
  

14       MR. LUND:  It's a paper transaction.  There's no money
  

15   transmitted between any entities.
  

16      Q.  Do your -- is it an actual change of money though,
  

17   where your farm actually is the one that's entitled to those
  

18   funds instead of your creamery?
  

19       MR. OTIS:  They would be if you had separate, if you had
  

20   separate funding sources or what have you.  But it is the same
  

21   bank, it is the same accounts.  So I mean, for example, this
  

22   hearing and the cost of defending our position here would be a
  

23   charge that we would charge to the farms.  Okay?  So it would
  

24   be an expense that would be charged to the farms.
  

25   Administrative handlings and activities that we provide to
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 1   farms, we charge them a charge.  We don't send them a bill,
  

 2   it's a journal entry to say, hey, we had the PD hearing which
  

 3   cost us 30,000 this month, here is this charge to your farm.
  

 4   So, I mean, there's no checks that are exchanging hands.  That
  

 5   would be, for us, Impractical.
  

 6      Q.  And how do you allocate your administrative costs
  

 7   between your separate entities?
  

 8       MR. OTIS:  We agree upon it with the farm general manager
  

 9   and say, listen, these are the services we're providing you,
  

10   and we're going to charge you X percent, and we review that on
  

11   an annual basis in case something changes dramatically as far
  

12   as the services that our administrative staff provides to our
  

13   farms.  Because we don't want to duplicate our efforts in
  

14   administrative.
  

15      Q.  So would that allow the plant at all to allocate any of
  

16   those benefits differently to take a price advantage that the
  

17   farm receives for the payment of that milk to allow as a
  

18   passthrough to its customers?
  

19       MR. OTIS:  Listen, you could do what whatever you wanted
  

20   to, if you wanted really to move paper around, that's why I
  

21   think this gentleman asked about a possible audit and looking
  

22   at the books.  I mean, I can tell you specifically that we do
  

23   not ever interfere with the price of our milk, and what our
  

24   commercial operation pays, and what our farm gets credit for.
  

25   We can't.  Because honestly, I can't run my business based on a
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 1   credit from my PD handling that is not -- because it changes
  

 2   all the time.  That changes all the time.  When I'm making
  

 3   money in the farm, I can't start pouring into my commercial
  

 4   operation.  You just can't run a business that way.  And that
  

 5   is why we separate the two.  But technically speaking, I think
  

 6   that's the question and why somebody asked about the audit, is
  

 7   could you?  Absolutely.  No, it is not against the law to do
  

 8   that, if that's the question.  But we don't and we never have.
  

 9   And Dennis has been here 28, I have known Foster, the owner,
  

10   one of the owners, about it, he said we have always separated,
  

11   and that was Max's purpose.  And I think we heard testimony
  

12   yesterday that that was similar.
  

13       MR. LUND:  And in our bill of materials and our
  

14   calculations of cost of milk, we only use the class price plus
  

15   premiums, plus bonuses, plus assessments we pay in calculating
  

16   our milk cost.  So there's no producer option, exempt option,
  

17   that plays into that calculation.
  

18      Q.  So your manufactured costs for your plant, that is what
  

19   can be audited by the CDFA that you are accountable for
  

20   insuring that you are selling at or above that amount.
  

21       MR. LUND:  CDFA is going to audit what we pay to the
  

22   producers, and even ourselves, basically, for the non-exempt to
  

23   make, and how we use the milk.  That's what they audit.  How do
  

24   you use the milk to make sure you are paying into the pool or
  

25   to the producers the minimum rates.

7332



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1      Q.  Okay.  Thank you.
  

 2       JUDGE CLIFTON:  Who else has questions for Mr. Otis and/or
  

 3   Mr. Lund?  I see none.  Is there anything you would like to add
  

 4   before you leave us?
  

 5       MR. OTIS:  Thank you for letting us out early.  We
  

 6   appreciate it.
  

 7       JUDGE CLIFTON:  I'm so grateful you were here and that you
  

 8   have given us your statements.  Very helpful.  Thank you both.
  

 9           Is there anything objection -- did I -- it is already
  

10   admitted.  165 is already admitted.  All right.  Now, it's
  

11   1:04.  Why don't we take a stretch break and then I think we'll
  

12   have the producers that are here with Mr. Smith; is that
  

13   correct?
  

14       MS. HANCOCK:  Do you want to do the 30-minute lunch break
  

15   now?
  

16       JUDGE CLIFTON:  Is this a good time to do it?
  

17       MS. HANCOCK:  Yeah.
  

18       JUDGE CLIFTON:  All right.  Then let us take just a half
  

19   hour.  It's 1:05.  Please be back and ready to go at 1:35.
  

20       (Whereupon, the lunch recess was taken.)
  

21                            ---o0o---
  

22
  

23
  

24
  

25
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 1        THURSDAY, NOVEMBER 12, 2015 - -AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 1:37.  Before we
  

 3   continue with evidence, I would like now to take appearances of
  

 4   those who are here who did not come to the podium this morning,
  

 5   even if you are not testifying today.  If you are testifying
  

 6   another day or are otherwise participating, I would like you to
  

 7   come forward now and enter your appearance.
  

 8       MR. WHITCOMB:  Thank you, Judge Clifton.  I'm guessing that
  

 9   I might have been one of those that you were perhaps suggesting
  

10   should appear.  I will introduce myself.  I'm Walter E.
  

11   Whitcomb, I'm the Commissioner of Agriculture Conservation and
  

12   Forestry for the State of Maine.  And I'm here both, and will
  

13   have testimony to present tomorrow.  I had no intention to
  

14   speak today so that's why I didn't come forward, again,
  

15   earlier.  But I will offer some comments as part of the, on the
  

16   record tomorrow.
  

17           I have a personal interest and a professional interest.
  

18   I actually attended a number of you at all the Vlsack
  

19   proceedings in '09 and have an association with California,
  

20   Rob, back to walking around the fields of New England with Dick
  

21   Claus as he was buying cattle for Hilmar Cheese folks, so we, I
  

22   don't want to say I'm responsible for what happened, but we
  

23   have some association all across the country.  Thank you for
  

24   the opportunity.
  

25       JUDGE CLIFTON:  Thank you for being here.  I'm delighted
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 1   that you are here and I'm glad that you will lend some
  

 2   information to the hearing record for the Secretary's
  

 3   consideration.
  

 4       All right.  To whom may I thank, send my thanks, give my
  

 5   thanks, for the pizza that we just enjoyed, which saved us
  

 6   about 45 minutes?  And did the payment for the pizza come out
  

 7   of -- let me make sure I have her name right --
  

 8   Ms. de la Riva's pocket?
  

 9       MS. de la RIVA:  No, it did not.
  

10       JUDGE CLIFTON:  Okay.  I would like to know to whom we owe
  

11   our thanks?
  

12       MS. de la RIVA:  Stoel Rives.
  

13       JUDGE CLIFTON:  Stoel Rives?  The law firm?
  

14       MS. DE LA RIVA:  Yes.
  

15       JUDGE CLIFTON:  Bless you, bless you, bless you.  Thank you
  

16   so much.  All right, then.  I think we're ready for
  

17   Mr. Sparrow's testimony, am I correct?
  

18       MR. SMITH:  Dan Smith.  We're actually going to hear from
  

19   Mr. Williams.  And I understand you were going to take
  

20   Mr. Williams and Mr. Sparrow; is that correct?
  

21       JUDGE CLIFTON:  It is up to Mr. Williams and Mr. Sparrow.
  

22   It's easy for us to set up two microphones, if they would like
  

23   it testify together.  Is that what you mean?
  

24       MR. SMITH:  No, I just meant, what you said before lunch
  

25   was we were going to take both of them this afternoon.  And in
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 1   that case, Mr. Williams is going first.  That's all.
  

 2       JUDGE CLIFTON:  Oh, what you want to know from me is
  

 3   whether Mr. Sparrow will come right after Mr. Williams?
  

 4       MR. SMITH:  Yes.
  

 5       JUDGE CLIFTON:  Yes, that's my plan, thank you.  So
  

 6   Mr. Williams is in the witness stand.  I'm going to swear you
  

 7   in in a seated position.  If you will raise your right hand,
  

 8   please.
  

 9           Do you solemnly swear or affirm under penalty of
  

10   perjury that the evidence you will present will be the truth?
  

11       MR. WILLIAMS:  I do.
  

12       JUDGE CLIFTON:  Thank you.  Even though you have already
  

13   given us your name and spelled it, would you do so again?
  

14       MR. WILLIAMS:  I'm J. Everett Williams, E-V-E-R-E-T-T,
  

15   W-I-L-L-I-A-M-S.
  

16       JUDGE CLIFTON:  Thank you.  And when you say J. Everett
  

17   Williams, am I to write out the word Jay or the initial J.
  

18       MR. WILLIAMS:  Initial J.
  

19       JUDGE CLIFTON:  And you are known by Everett?
  

20       MR. WILLIAMS:  Correct.
  

21       JUDGE CLIFTON:  All right.  Thank you.  And I am seeing
  

22   that we have testimony of Everett Williams being distributed, I
  

23   believe, I will be marking this, Ms. May, as Exhibit 166; is
  

24   that correct?
  

25       MS. MAY:  That is correct.
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 1            (Thereafter, Exhibit Number 166, was
  

 2            marked for identification.)
  

 3       JUDGE CLIFTON:  So we'll pause until each person has a copy
  

 4   of the testimony of Everett Williams.  We're good.  Mr. Smith,
  

 5   would you identify yourself again, please?
  

 6       MR. SMITH:  Dan Smith, representing the Kentucky Dairy
  

 7   Development Council, Georgia Milk Producers, Incorporated, and
  

 8   the Tennessee Dairy Producers Association.
  

 9       JUDGE CLIFTON:  Thank you.  You may proceed.
  

10       MR. SMITH:  Thank you, your Honor.
  

11                       DIRECT EXAMINATION
  

12   BY MR. SMITH:
  

13      Q.  Mr. Williams, did you prepare the statement that has
  

14   been marked as Exhibit 146?
  

15       JUDGE CLIFTON:  166.
  

16       MR. SMITH:  166.  My math is slow like Chip's, I guess, I
  

17   apologize.
  

18   BY MR. SMITH:
  

19      Q.  Please proceed with your statement, Mr. Williams.
  

20      A.  I appreciate the opportunity to come here today.
  

21          My name is J. Everett Williams.  My family and I own
  

22   and operate WDairy, LLC.  The farm's address is 1141 Broughton
  

23   Road, Madison, Georgia, 30650.  I am also President of Georgia
  

24   Milk Producers, Incorporated, and am testifying today in this
  

25   capacity as well.  Georgia Milk Producers address is
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 1   1641 New High Shoals Road, Suite 5, Watkinsville, Georgia
  

 2   30677.
  

 3           I am a graduate of University of Georgia with a
  

 4   Bachelor of Dairy Science Degree in Agriculture.  After
  

 5   graduation, I managed a dairy operation in Southern Georgia
  

 6   from 1975 to 1978.  I returned to the family farm in 1978.
  

 7           My father, John E. Williams, started the farm in 1958.
  

 8   At the time of my return, the dairy consisted of 90 milk cows,
  

 9   400 acres, and one employee.  WDairy has since grown to its
  

10   current size of 1800 milk cows, 1827 head of young stock, and
  

11   3600 hundred acres of owned and rented land.  The operation has
  

12   27 full-time and two part-time employees.
  

13           My two sons, Justin and Daniel, returned to the farm
  

14   following their graduation from University of Georgia in 2005
  

15   and 2007.  Justin oversees the cropping operation and Daniel
  

16   oversees the livestock side of the operation.
  

17           It's a typo on this next one, it was in 2012.
  

18       JUDGE CLIFTON:  All right.  Ms. May, do you see the
  

19   reference to 2002?  We'll just make that 2012.
  

20       MS. MAY:  Got it.
  

21       JUDGE CLIFTON:  Thank you.
  

22       MR. WILLIAMS:  In 2012, a new 72-stall rotary parlor and a
  

23   third freestall barn were built to accommodate the increased
  

24   herd size and to replace facilities that had been in use since
  

25   1958.  No longer dependent on milk tanks, the dairy direct
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 1   loads milk into milk tankers and has reduced milking time from
  

 2   24 hours a day to 18 hours a day.  Fans and misters in the
  

 3   freestall barns contribute to cow comfort and reduce the effect
  

 4   of heat stress on the herd.
  

 5           All forage crops are grown on the farm and fed in the
  

 6   form of silage.  In 2014, we harvested 29,000 tons combined of
  

 7   corn, rye grass, and sorghum.  Close attention is paid to
  

 8   ration analysis to aid in milk production and cow health.
  

 9   No-till and irrigation is used to improve crop production and
  

10   manure is recycled by applying it to crop land to improve soil
  

11   productivity.
  

12           The dairy also has an integrated recycling program.
  

13   Sand is used and recycled for freestall bedding, lagoon water
  

14   is recycled for flushing barns and irrigating crops, well water
  

15   is used to cool the milk and then goes to the cow water
  

16   troughs.
  

17           In sum, paying attention to detail, researching new
  

18   ideas and the willingness to try new concepts has allowed the
  

19   dairy to grow and improve.
  

20           As I indicated at the outset, I am the President of
  

21   Georgia Milk Producers, Incorporated, and am here testifying in
  

22   this capacity.  I am a member of the Board of Directors for
  

23   Cobblestone Milk, although I am not testifying on behalf of
  

24   Cobblestone.  I am also a Veterinary Advisory Board Member for
  

25   the University of Georgia of Veterinary School.
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 1           Georgia Milk Producers is a producer-funded
  

 2   organization located in Watkinsville, Georgia.  Georgia dairy
  

 3   producers vote by referendum every three years to maintain
  

 4   Georgia Milk's operation.  Producers pay a one cent per
  

 5   hundredweight assessment to enable Georgia Milk to operate
  

 6   communication, promotion, and education programs.
  

 7           Georgia Milk's main objective is to educate dairy
  

 8   producers, the public, and governing officials on all issues
  

 9   affecting Georgia's dairy industry.  These include legislation,
  

10   environmental regulations, animal health and milk pricing.  In
  

11   the last category, milk pricing, Georgia Milk works to be
  

12   directly involved in Federal Orders processes that affect
  

13   Georgia producers.
  

14           Georgia Milk has a 16-member Board of Directors
  

15   representing the ten Georgia Milk and American Dairy
  

16   Association districts in Georgia.  All directors are dairy
  

17   producers who ship to either the Dairy Farmers of America,
  

18   Maryland-Virginia Milk Producers, Lonestar Milk Producers, or
  

19   Southeast Milk, Incorporated, Cooperatives.  Each director is
  

20   elected to serve on the Board of Directors by dairy producers
  

21   during Georgia Milk's fall district meetings.  The Board
  

22   meetings are open to all Georgia producers.
  

23           Georgia Milk is a strong and vibrant organization
  

24   because Georgia itself is one of the major milk producing
  

25   states in the deep south.  Georgia produces about 1.7 billion
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 1   pounds of milk annually, and ranks 24th in milk production
  

 2   nationally.  Dairy is in the top 10 of Georgia's agricultural
  

 3   commodities, annually contributing 1.2 billion to the state's
  

 4   economy.
  

 5       JUDGE CLIFTON:  That's 1.2 billion what?
  

 6       MR. WILLIAMS:  To the state's economy.
  

 7       JUDGE CLIFTON:  Would that be $1.2 billion?
  

 8       MR. WILLIAMS:  Yes.
  

 9       JUDGE CLIFTON:  Thank you.
  

10       MR. WILLIAMS:  Along with favorable temperatures and
  

11   growing seasons, the state provides a supportive educational
  

12   and regulatory environment for agriculture and dairy farming.
  

13   Demand for milk has increased with the growing population of
  

14   the state and region.  Georgia is home to three major milk
  

15   processing facilities which assure a stable in-state supply of
  

16   packaged milk for consumers.  In addition, Georgia is an
  

17   important supplier of the large and substantially milk deficit
  

18   Florida marketplace, with almost half of Georgia's raw milk
  

19   production exported and utilized there.
  

20           Despite these advantageous marketing conditions, as
  

21   with dairy farming across this country, maintaining a
  

22   profitable dairy farm and working to promote the health and
  

23   growth of my state industry, is a constant uphill battle,
  

24   struggle.  While we have relatively high classified minimum
  

25   prices in the southeast, it yet remains a challenge to be
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 1   assured of adequate producer pay prices and cash flows because
  

 2   a significant amount of the higher prices is used to bring in
  

 3   deficit milk and to balance the market.
  

 4           Earlier in the hearing, Calvin Covington presented
  

 5   testimony identifying that milk production in the Southeast
  

 6   declined from 13.5 to 9.5 billion pounds between 1995 and 2014.
  

 7   At the same time, according to Mr. Covington, fluid consumption
  

 8   in the Southeast was 12.2 billion pounds in 2014.  Milk
  

 9   production for our region is thus, in deficit of 2.7 billion
  

10   pounds, which is almost 30 percent of fluid demand.
  

11           Our market, in other words, is in severe distress to
  

12   provide the required raw milk supply for the regions's Class I
  

13   fluid demand.  According to Mr. Covington, "lower producer
  

14   prices and less milk make this challenge more difficult."  I
  

15   certainly echo his opinion, as both a dairy farmer and as
  

16   President of our statewide producer organization committed to
  

17   maintaining and growing our local milk supply.
  

18           As is also common for dairy farmers across the country,
  

19   I strongly believe that farmers should support each other in
  

20   any effort to improve their market circumstance.  From this
  

21   vantage point, I recognize that California dairy farmers have
  

22   petitioned for this hearing in order to improve the operation
  

23   of their regulated marketplace.  From what I understand, the
  

24   California producers are seeking establishment of a Federal
  

25   Order because the California state regulation does not fairly

7342



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1   allocate market value between processors and producers.
  

 2           Let me emphasize, therefore, that I support in
  

 3   principle, the California producer's effort to adopt a Federal
  

 4   Order to improve their market circumstances.  At the same time,
  

 5   however, I also believe the Department has a responsibility to
  

 6   ensure that regulation devised to promote orderly marketing in
  

 7   one market area should not cause detriment to producers in
  

 8   another marketing area.  Based on the information we have
  

 9   received from the Department, I am concerned about the
  

10   possibility of such detriment being the outcome of this hearing
  

11   for my market in the Southeast.
  

12           Mr. Covington's prior testimony further cites the
  

13   Department's analysis indicating the potential negative impact
  

14   that all of the hearing proposals would have on producer
  

15   payments in the Southeast.  While this information was already
  

16   received as part of his testimony, I would like to present it
  

17   again to emphasize its significance from my perspective as a
  

18   dairy farmer and as President of Georgia Milk Producers.
  

19           Basically, the proposal on the chart shows that in
  

20   Appalachians, the change in the blend prices go from anywhere
  

21   negative 4 cents to a negative 13 cents on average.  In the
  

22   Florida Marketing Order, it goes anywhere from negative 1 cent
  

23   to negative 22 cents.  And in the Southeast Order, it goes from
  

24   a negative 24 to a negative 26 cents.
  

25           In Georgia, the average farm has about 375 cows and
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 1   produces about 7.5 million pounds of milk annually, or about
  

 2   75,000 hundredweight annually.  According to the Department's
  

 3   calculations, the average Georgia farm pooled on the Southeast
  

 4   Order, would thus lose, on average, about $19,500 per year.
  

 5   For the year 2024, (which is the "Minimum" in Mr. Covington's
  

 6   calculation), the projected loss is $25,500.
  

 7           On my farm, which is quite a bit larger, the average
  

 8   annual loss would be 123,000, and the loss projected for 2024
  

 9   would be 161,000.
  

10           Overall, for the state's aggregate milk production of
  

11   1.7 billion pounds or 17 million hundredweight, the average
  

12   loss would be just over 4.4 million, and the loss projected to
  

13   2015 would be 5.8 million.
  

14       JUDGE CLIFTON:  Now, just so it's clear, all those figures
  

15   you gave us where you were talking about losses and so forth,
  

16   you were speaking in terms of dollars; is that correct?
  

17       MR. WILLIAMS:  Yes.
  

18       JUDGE CLIFTON:  All right.
  

19       MR. WILLIAMS:  The other potential negative impact of the
  

20   different proposal is a decline in our region's milk
  

21   production.  According to Mr. Covington's further review of the
  

22   Department's analysis, milk production would decline or at
  

23   best, remain flat under all of the different proposals.  This
  

24   is understandable given the projected reduction in producer
  

25   prices.
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 1           As described above, Mr. Covington has indicated that
  

 2   "lower producer prices and less milk" make more difficult our
  

 3   challenge of providing an adequate supply of fluid milk for our
  

 4   region.  From the calculations provided above, it is quite
  

 5   apparent to the producers in Georgia Milk Producers that all
  

 6   the proposals being considered in this hearing would likely
  

 7   cause even greater stress for our region if adopted in their
  

 8   current form.
  

 9           On behalf of Georgia Milk, I respectfully request that
  

10   the Department give careful consideration to this potential
  

11   negative impact from the establishment of a California Order on
  

12   the Southeast, as reflected in the Department's own analysis.
  

13   If further analysis confirms the likelihood of such a negative
  

14   impact from the proposals under consideration, adjustment must
  

15   be made to ensure that establishment of a California Order will
  

16   not harm our region, or other regions of the country.
  

17           Finally, I express my support for recommendation by
  

18   Mr. Sparrow regarding the follow up regulatory process.  As
  

19   Mr. Sparrow proposed, at the least, if the Department is to
  

20   establish an Order of questionable impact on other regions, it
  

21   must ensure that a follow up regulatory process is in place
  

22   that will allow for far more timely adjustment to be made than
  

23   currently possible under existing order amendment procedures.
  

24       MR. SMITH:  Does that conclude your written testimony,
  

25   Mr. Williams?
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 1       MR. WILLIAMS:  Written testimony.  I wanted to add a couple
  

 2   of things.  Basically, we're here today because the Kentucky
  

 3   Dairy Development Council, and the Tennessee Dairy Producer
  

 4   Association, and Georgia Milk Producers all started looking at
  

 5   the analysis the Department put out, and how this possible
  

 6   change would affect our prices.  And we are definitely not
  

 7   against California's developing an Order system, but we are
  

 8   concerned about what effect it might have in the Southeast.
  

 9           Also, when I look through the analysis, it's data in
  

10   there that does not make good sense to me.  And I'm looking at
  

11   it on common sense and a real high, far distant level, not down
  

12   in the pennies.  But basically, and I went to our local Market
  

13   Administrator office in Atlanta and presented a question and it
  

14   went to Washington, and I still haven't gotten anywhere with
  

15   it.  And I talked to Mr. Clifford just awhile ago, and he says
  

16   he's going to find the problem for me.  And I guess the bottom
  

17   line is, when you look at the two proposals, you have the co-op
  

18   proposal that's basically going to add a dollar to the pay
  

19   price in California, which should, and this is all in the
  

20   analysis, and that's going increase 540 million pounds of extra
  

21   milk.  And of course that has repercussions all back over the
  

22   United States.
  

23           And if you look at the charts, they saying it is going
  

24   to lower the brim price in the Appalachian Order 13 cents,
  

25   Florida price Order 22 cents, and the Southeast 26 cent.  But
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 1   then you look at the Institute proposal, and it basically
  

 2   raises the California producer price about 10 cent, and that in
  

 3   turn, according to the analysis, increases 60 million pounds of
  

 4   production, which is not a lot of production.  So therefore, it
  

 5   only affects the Appalachian Order 4 cents, so that's 13 to 4
  

 6   cents on that one.  The Florida Order goes from 22 cents to 1
  

 7   cent on those two proposal.  But the Southeast Order stays 26
  

 8   to 24, which just my simple common sense looking at it, it's
  

 9   got to be wrong.  And I can't find anybody to tell me I'm
  

10   wrong, but nobody can find the answer.  So I really think
  

11   that's substantial, 'cause it really makes it look like all
  

12   these proposal has the same effect in the Southeast, which they
  

13   don't.
  

14           And I guess I'm really a strong supporter of co-ops,
  

15   and I think it is great we're moving forward with this type
  

16   hearing here.  But it also concerns me that even with a strong
  

17   market like in California, and we have three co-ops that have a
  

18   vast majority of the milk, that we still need the Federal Order
  

19   system to be able to price milk and be fair.  I think that
  

20   points out how much need it is in creating a level playing
  

21   field in the Federal Order system all across the United States.
  

22   And I guess that concludes what I have to say.
  

23       MR. SMITH:  At this time, your Honor, I would move the
  

24   admission of Mr. Williams' statement, and then make him
  

25   available for cross-examination.

7347



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1       JUDGE CLIFTON:  I need a little clarification.  I don't
  

 2   know if, Mr. Smith, perhaps you are the one to help me here.
  

 3   Are the excerpts from prior evidence that are at the bottom of
  

 4   page 3 and the top of page 4, from Ms. Steeneck's --
  

 5       MR. SMITH:  No, it --
  

 6       JUDGE CLIFTON:  -- document.
  

 7       MR. SMITH:  Excuse me, the paragraph immediately preceding
  

 8   the tables indicates that they were presented as part of
  

 9   Mr. Calvin Covington's testimony.
  

10       MR. WILLIAMS:  And the data came directly out of the
  

11   46-page Department analysis.
  

12       JUDGE CLIFTON:  All right.  Thank you.  That's helpful.
  

13   All right.  Is there anyone who would like to question
  

14   Mr. Williams with regard to Exhibit 166 before determining
  

15   whether it should be admitted into evidence?  No one.  Is there
  

16   any objection to Exhibit 166 being admitted into evidence?
  

17   There are none.  Exhibit 166 is admitted into evidence.
  

18            (Thereafter, Exhibit Number 166, was
  

19            received into evidence.)
  

20       JUDGE CLIFTON:  Do you have questions of the witness,
  

21   further, Mr. Smith, or would you like to invite
  

22   cross-examination?
  

23       MR. SMITH:  No, I -- Mr. Williams is available for
  

24   cross-examination.
  

25       JUDGE CLIFTON:  Who would like to begin?  Ms. Hancock?
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 1                       CROSS-EXAMINATION
  

 2   By MS. HANCOCK:
  

 3      Q.  Good afternoon, Mr. Williams.  I'm Nicole Hancock.  I
  

 4   represent the California Producer Handlers Association and
  

 5   Ponderosa Dairy.
  

 6          I am just a little bit curious.  The area where you
  

 7   produce milk you said is in a milk deficit area?
  

 8      A.  Yes.
  

 9      Q.  Tell me what you mean by that.
  

10      A.  Milk deficit in relation to the fluid needs of the
  

11   marketplace.  We produce less milk than what the market needs
  

12   on a year-round basis.
  

13      Q.  Okay.  So you have plants that are asking for more milk
  

14   than what you can provide?
  

15      A.  Yes.
  

16      Q.  And have you been able to use that deficit situation in
  

17   order to increase the raw prices or the prices of your raw
  

18   milk?
  

19      A.  Could you ask that again?
  

20      Q.  Yeah.  We have talked a lot in this case about supply
  

21   and demand, and I think the Dairy Institute or some of the
  

22   parties have suggested that if there's too much milk in the
  

23   market, that it, that that's what drives the milk prices down.
  

24   And so what I'm wondering is, is it your experience that since
  

25   you are in a deficit area, if you have been able to ask for a
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 1   premium price or an extra price for your raw milk from your
  

 2   from your plants?
  

 3      A.  In years past we have had over order premiums that
  

 4   co-ops have been able to negotiate with processors.  Those over
  

 5   order premiums have been drastically decreased in the last few
  

 6   years because of the general, just general marketing
  

 7   conditions.
  

 8      Q.  So it's fair to say that even though you are in a
  

 9   deficit area, it doesn't really drive up your milk prices that
  

10   much?
  

11      A.  No.  Okay.  Say it again?
  

12      Q.  Yeah, sorry, we distracted you there.  That was a ploy.
  

13      A.  I thought so.
  

14      Q.  So is it fair to say, then, that even if you are, even
  

15   though you're producing in a milk deficit area, it doesn't
  

16   allow you to ask for more money from your milk just because you
  

17   are producing in a deficit area?
  

18      A.  You may ask for more money, but the negotiation appears
  

19   that we receive less over order premiums.  And what we miss in
  

20   supplying the Southeast, we do not have any manufacturing, so
  

21   milk is not pulled out of manufacturing plants to supply fluid
  

22   plants when they need it, it has to be brought in.  So
  

23   therefore, it's brought in a lot of times at a deficit from
  

24   what the plants will pay, so that lowers the premium for
  

25   everybody.
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 1      Q.  I see.  Okay.  Thank you very much.  That's all I have.
  

 2      A.  Okay.
  

 3       JUDGE CLIFTON:  Who next has questions for Mr. Williams?
  

 4   Mr. Beshore.
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. BESHORE:
  

 7      Q.  Marvin Beshore.
  

 8           Good afternoon, Mr. Williams.  I represent the
  

 9   Cooperatives here in California that have brought the
  

10   Proposal 1, and so we really appreciate support in principle
  

11   that you brought from the Southeast.  I have just a couple of
  

12   questions maybe.
  

13           How many producers are there in Georgia, dairy farmers?
  

14      A.  Approximately 230.
  

15      Q.  And they are all members of Georgia Milk Producers, is
  

16   that the way that works?  Or how does that work?
  

17      A.  Yes.
  

18      Q.  All right.  Milk in the Southeast, you say Georgia's a
  

19   deficit area, but nevertheless, it's in your testimony, it's a
  

20   substantial percentage of the milk in Georgia is shipped down
  

21   into Florida, correct?
  

22      A.  Correct.
  

23      Q.  Okay.  So why would that be?  I mean, maybe you can
  

24   just explain a little bit how things work there in the
  

25   Southeast in terms of where the milk, where the milk goes, how
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 1   it's drawn.
  

 2      A.  Basically, you have plants in Florida that are short of
  

 3   milk, there's not enough milk produced in Florida.  So in most
  

 4   Federal Order system, it dominoes down.  Georgia milk moves to
  

 5   Florida, and then, say, North Carolina milk moves into Georgia
  

 6   to fill in.  And a lot of the Georgia dairy industry has been
  

 7   based on fulfilling the market in Florida.
  

 8      Q.  Okay.  And is there under the -- scratch that.  The
  

 9   Cobblestone Cooperative, did you -- is that -- did you say you
  

10   are a member of Cobblestone?
  

11      A.  I am a member.
  

12      Q.  Okay.  Yeah, but you were on the board, you are not on
  

13   the board, you are not speaking for them, but where are they
  

14   based?  Where are their producers?
  

15      A.  They have one producer in Georgia and the rest of them
  

16   are in Virginia and North Carolina.
  

17      Q.  Okay.  Yeah, and I know Mr. Covington spoke on their
  

18   behalf --
  

19      A.  Right.
  

20      Q.  -- when he was here earlier.  So is their milk kind of
  

21   dominoed south out of Virginia for the most part, towards the
  

22   Carolinas and Georgia?
  

23      A.  Cobblestone has a marketing agreement with
  

24   Maryland-Virginia Milk Producers, and wherever the sales are
  

25   needed, the Cobblestone milk moves, they use that milk to move
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 1   to fill in.
  

 2      Q.  Very good.
  

 3      A.  Cobblestone is a marketing co-op of larger producers,
  

 4   and so they ship tractor trailer loads, so they are pretty
  

 5   convenient, and they are strategically located to different
  

 6   plants in the Southeast, so Maryland-Virginia and other co-ops
  

 7   use them to fill in.
  

 8      Q.  So some of that milk, if it's trailer load, lots
  

 9   produced on the farms, it travels a little easier than some of
  

10   the tankers that are assembled on the smaller farms?
  

11      A.  Yes.
  

12      Q.  Okay.  And with respect to, you testified to the manure
  

13   recycling program in your own farm.  Is that something that's
  

14   required by regulations in the State of Georgia, or is that
  

15   something that you have developed on your own initiative, or
  

16   can you just talk about that a little bit?
  

17      A.  Okay.  Basically, any large dairy these days have a
  

18   manure management plan.  It's based on some rules the DPPA has
  

19   put out, and basically you account for all the nutrients your
  

20   cows put out in the form of manure, and you put it back on crop
  

21   land in a responsible manner that crops going to use that
  

22   manure and recycle and not have a pollution of groundwater or
  

23   runoff water.
  

24      Q.  Okay.  So that's, you know, those requirements are
  

25   generated initially through the U.S. EPA?
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 1      A.  Yes.
  

 2      Q.  To your understanding?
  

 3      A.  But it is also a sustainable because it's a good
  

 4   practice.  You lower fertilizer cost by recycling.
  

 5      Q.  Okay.  Very good.  Now, you are on the Vet Board there.
  

 6   Are you also a Veterinarian?
  

 7      A.  I am not.
  

 8      Q.  Okay.  So that's a public or a dairy constituent
  

 9   membership on the State Board?
  

10      A.  Just another public service of trying to emphasize to
  

11   our local Veterinary School that food and animal medicine is
  

12   still important, not companion out.
  

13      Q.  Very good.  Okay.  So just a couple of thoughts with
  

14   respect to the blend price impacts.  With respect to the price
  

15   impacts that you have observed in, you know, in your testimony,
  

16   and that were reflected in the USDA study.  Of course, that was
  

17   presented early in the hearing, there's been testimony about
  

18   it, and you may not be aware of some of the information that
  

19   has come to light.  But is it correct that your understanding
  

20   is that the negative price impacts in the Southeast are
  

21   essentially a function of the Proposal 1 if adopted, generating
  

22   additional milk production in California, 500 or so million
  

23   pounds I think you indicated, and that's what would tend to
  

24   cause in an overall supply fashion, the prices to go down in
  

25   the Southeast?
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 1      A.  That's my understanding.  No more than my understanding
  

 2   the Federal Orders of the other components.  That's my
  

 3   understanding.
  

 4      Q.  Okay.  Well, so, so bad news for California producers,
  

 5   but good news for you in the Southeast.  The actual information
  

 6   in record about production in California in 2014, which was the
  

 7   first year of data, or which was, for which there was
  

 8   projections in the USDA study, the actual production in
  

 9   California was more than 2 billion pounds less than the
  

10   production assumed for the year 2014 in that USDA study.  Were
  

11   you aware of that?
  

12      A.  I was aware that California production has been
  

13   decreasing, especially this year.
  

14      Q.  Right.  Okay.  And so this year, at the rate that it's
  

15   declining, it will decline another 1 to 2 billion pounds of
  

16   production this year in California, and that would tend to have
  

17   a more positive effect on prices going forward in the Southeast
  

18   if we got a lower base of production here in California,
  

19   wouldn't you think?
  

20      A.  Yes.
  

21      Q.  Okay.  In fact, the decline in California this year
  

22   might be --
  

23      A.  Yes.
  

24      Q.  -- might be as much as the whole production in the
  

25   state of Georgia for the year.
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 1      A.  Correct.
  

 2      Q.  Or something like that.  Okay.  Thank you very much for
  

 3   coming and testimony.
  

 4       JUDGE CLIFTON:  Who next has questions for Mr. Williams?
  

 5   Mr. Richmond?
  

 6       MR. RICHMOND:  Bill Richmond, USDA.  Mr. Williams, we
  

 7   appreciate you coming and wanted to let you know that we're
  

 8   working on getting you some answers to your questions.  Our
  

 9   model has taken a lot of abuse, but we're working on it.
  

10       JUDGE CLIFTON:  Are there any other cross-examination
  

11   questions before I invite redirect from Mr. Smith?
  

12   Yes, Mr. Beshore?
  

13                        CROSS-EXAMINATION
  

14   BY MR. BESHORE:
  

15      Q.  I'm sorry, just have one other question of possible
  

16   interest here.  Are there producer-handlers or large
  

17   producer-handlers down in your markets that you are aware of?
  

18      A.  Processors or producers?
  

19      Q.  Producers that, producer-handlers, like, a process, a
  

20   farm that also packages and markets and so its own milk?
  

21      A.  In Georgia there's not any except the very small ones,
  

22   they are just a few thousand pounds a day.
  

23      Q.  Thank you.
  

24      A.  That I know of.
  

25       JUDGE CLIFTON:  Let's see, I wanted to make sure I got
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 1   down, Mr. Williams, when you were answering Mr. Beshore about
  

 2   the environmental practices that you follow, and you mentioned
  

 3   the rules of the, and I didn't know whether you were saying EPA
  

 4   or whether you were talking about a Georgia entity that's like
  

 5   that.  It sounded to me like you said DPPA, which --
  

 6       MR. WILLIAMS:  No, okay.  The way I understand it, we have
  

 7   a little different situation in Georgia.  EPA writes the big
  

 8   rules, they turn it off to EPD, which is our state government
  

 9   part.  And then we really fortunate in the state of Georgia,
  

10   our EPD contracts with the Department of Ag to enforce the
  

11   rules and regulations.  They inspect, they review our nutrient
  

12   management plan, best practices, and if they find an issue they
  

13   turn it back over to EPD for enforcement.
  

14       JUDGE CLIFTON:  And who is it that does the inspection?
  

15       MR. WILLIAMS:  The Department of Ag.
  

16       JUDGE CLIFTON:  Oh, okay.  That is good.  And what is the
  

17   Georgia -- now, are you talking about Georgia Department of Ag?
  

18       MR. WILLIAMS:  Georgia Department of Ag does the
  

19   inspection, they review your nutrient management plans,
  

20   anything you do with manure recycling of that type thing.  If
  

21   they find a problem, if you do not correct it immediately, you
  

22   are turned over to EPD, and basically EPD comes to tell you,
  

23   you going to fix it.
  

24       JUDGE CLIFTON:  Yes.  And what would be the initials by
  

25   which you would know the Georgia Department of Agriculture?
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 1   What initials is that called by?
  

 2       MR. WILLIAMS:  DAG, Department of Ag.
  

 3       JUDGE CLIFTON:  DAG, Department of Ag.
  

 4       MR. WILLIAMS:  Right.
  

 5       JUDGE CLIFTON:  Okay.  And EPD stands for what?
  

 6   Environmental --
  

 7       MR. WILLIAMS:  Protection Division.
  

 8       JUDGE CLIFTON:  Division.  All right.
  

 9       MR. WILLIAMS:  Georgia unit.
  

10       JUDGE CLIFTON:  And that's the Georgia unit.  Okay.  Good.
  

11   That helps.  All right.  Mr. Smith, you may ask any additional
  

12   questions you have of Mr. Williams.
  

13       MR. SMITH:  Mr. Williams, my only question is if you have
  

14   anything else to add.  You've travelled a long way to get here,
  

15   so do you have anything you would like to say in closing?
  

16       MR. WILLIAMS:  Getting to be a small fraternity of dairy
  

17   people.  I mean, you see the whole group at the same place
  

18   every place you go just about.  It is good to be here.
  

19       JUDGE CLIFTON:  That's great.  Well, let me ask you this.
  

20   You said that if issues arise because of what the USDA does
  

21   with regard to California, you would like some prompt attention
  

22   for those issues.  Are there any current issues in your Federal
  

23   Milk Marketing Order that need addressing or is everything
  

24   going administratively properly?
  

25       MR. WILLIAMS:  I don't know I need to answer that.  I'm not
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 1   sure that I know anything particularly wrong, but I am always
  

 2   under the impression everything can be improved on.
  

 3       JUDGE CLIFTON:  Yeah, I agree with you there.  But you
  

 4   didn't have any particular issues in mind, other than if some
  

 5   arise; is that --
  

 6       MR. WILLIAMS:  That's correct.  The idea is, if we have,
  

 7   let's say the Department is wrong and it drops our price 50
  

 8   cents, we think we ought to be an expedited hearing, we have
  

 9   had in the past, to address those issues, that type thing.  And
  

10   hopefully that's not the case.
  

11       JUDGE CLIFTON:  Mr. Williams, anything further?  Excuse me,
  

12   Mr. Smith, anything further from for Mr. Williams?
  

13       MR. SMITH:  No, your Honor.
  

14       JUDGE CLIFTON:  All right.  And did you want to add
  

15   anything?
  

16       MR. WILLIAMS:  No.  Thank ya'll for your time.
  

17       JUDGE CLIFTON:  All right.  Thank you so much.
  

18   Mr. Smith, you may call your next witness.
  

19       MR. SMITH:  I would like to hear from Richard Sparrow.
  

20       JUDGE CLIFTON:  And Mr. Sparrow has come to the witness
  

21   stand, and we are distributing copies of Testimony of Richard
  

22   Sparrow, which I will mark as Exhibit 167.  167.
  

23            (Thereafter, Exhibit Number 167, was
  

24            marked for identification.)
  

25       JUDGE CLIFTON:  All right.  It appears that everyone has
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 1   one.  Mr. Sparrow, I'll swear you in in a seated position and
  

 2   you will have to get used to how close you need to be to that
  

 3   microphone in order for it to sound good.  And I suspect it
  

 4   will need to be closer than you are now.  Would you raise your
  

 5   right hand, please?
  

 6           Do you solemnly swear or affirm under penalty of
  

 7   perjury that the evidence you will present will be the truth?
  

 8       MR. SPARROW:  I do.
  

 9       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

10   name.
  

11       MR. SPARROW:  My name is Richard Sparrow.  It's
  

12   R-I-C-H-A-R-D, S-P-A-R-R-O-W.
  

13       JUDGE CLIFTON:  Thank you.  Mr. Smith, you may proceed.
  

14                       DIRECT EXAMINATION
  

15   BY MR. SMITH:
  

16      Q.  Good afternoon, Richard.
  

17      A.  Good afternoon.
  

18      Q.  Did you prepare the statement that you are about to
  

19   present?
  

20      A.  Yes, sir.
  

21      Q.  Proceed with presenting your statement.
  

22      A.  My name is Richard Sparrow.  I am a dairy farmer in
  

23   North Central Kentucky.  The address of my farm is 1800 Old New
  

24   Liberty Road, Owenton, Kentucky, 40359.  And I'm President of
  

25   the Kentucky Dairy Development Council ("KDDC") an advocacy
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 1   group for the Kentucky dairy industry.  The address of KDDC is
  

 2   176 Pasadena Drive, Lexington, Kentucky, 40503.
  

 3          I'm testifying both as a Southeast dairy farmer and as
  

 4   President of KDDC.  I am also speaking on behalf of the
  

 5   Tennessee Dairy Producers Association and have worked in
  

 6   collaboration with Everett Williams of Georgia Milk Producers,
  

 7   Incorporated, in developing these comments.
  

 8           I preface my testimony by expressing my strong support
  

 9   for this Cooperative effort to join the Federal Order system in
  

10   order to achieve more orderly marketing conditions and more
  

11   equitable producer milk prices.  In seeking these most vital
  

12   objectives, dairy farmers have always been, and always should
  

13   be, united to the extent possible.
  

14           Notwithstanding this heartfelt support, I'm compelled
  

15   to travel here and testify because of the potential negative
  

16   impact the Department's preliminary analysis indicated the
  

17   Cooperative proposal, as well as other proposals, would have on
  

18   the Southeast dairy industry.  The Department's analysis shows
  

19   that the proposals would all lower producer prices in the
  

20   Southeast and have the related adverse impact on milk
  

21   production in our region.  This would have a particularly
  

22   damaging impact for us, as the Southeast is already a milk
  

23   deficit region.  As I am sure California producers can
  

24   understand, I must oppose establishment of a California Order
  

25   if it would cause such significant harm in our region,
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 1   notwithstanding the benefit it might provide for them.
  

 2           On behalf of KDDC, therefore, we first ask that the
  

 3   Department consider the impact that establishment of a
  

 4   California Order would have on other regions of the country as
  

 5   an essential factor in its decision whether to adopt the order.
  

 6   Further, we ask that the Department not establish the Order
  

 7   unless it concludes the Order will not reduce producer milk
  

 8   prices in other regions of the country and/or milk production,
  

 9   and so not cause adverse harm outside of the California
  

10   marketing area and milk shed.  In the support of this
  

11   conclusion, the Department must be able to make express
  

12   findings and document that the evidence presented at this
  

13   hearing has overcome the Department's preliminary evidence
  

14   indicating the original proposals would reduce milk pricing and
  

15   production in the Southeast.  If the Department chooses to
  

16   devise an alternative proposal, it must then find and document
  

17   that the evidence demonstrates this revised proposal will not
  

18   so harm the Southeast.
  

19           We sincerely hope that the testimony received will
  

20   allow for one of these outcomes so as to enable implementation
  

21   of the California Order.  In addition to explaining my and
  

22   KDDC's concern prompted by the Department's preliminary
  

23   analysis, my testimony also identifies some further actions
  

24   KDDC believes the Department should take to enable that the
  

25   Order, if established, will avoid new or ongoing harm to the
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 1   Southeast.
  

 2           In the alternative, if the Department concludes to
  

 3   adopt a California Order with evidence still establishing that
  

 4   it will lower milk prices in the Southeast and other regions of
  

 5   the country, then the Department should include any such
  

 6   affected producers as part of the producer referendum required
  

 7   for final approval and implementation of the Order.
  

 8           A little about my background.  I graduated from
  

 9   University of Kentucky with a degree in Animal Science in 1978.
  

10   After graduation, I worked for three milk marketing
  

11   cooperatives throughout the Southeast territory for 33 years.
  

12   At the start of my career and for a short time after
  

13   graduation, I was employed as a Field Man for Cincinnati
  

14   Cooperative Milk Sales Association, a small Southeast
  

15   Ohio-based Cooperative.  In this capacity I worked directly
  

16   with dairy farmers help to coordinate delivery of their milk
  

17   shipments for processing.  After Cincinnati Cooperative Milk
  

18   Sales merged with four other cooperatives, I became a Field
  

19   Supervisor for the resulting, consolidated, regional
  

20   cooperative, Milk Marketing, Inc.  Promoted to Field Supervisor
  

21   for MMI, I supervised 14 field representatives.
  

22           I worked for MMI in this capacity for 20 years until
  

23   MMI merged with three other cooperatives to form the national
  

24   Cooperative, Dairy Farmers of America.  With formation of DFA,
  

25   I became a Regional Manager.  As a Regional Manager, I oversaw
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 1   two Field Supervisors and 18 Field Representatives.  I also
  

 2   conducted regional producer meetings and provided market
  

 3   reports and milk pricing forecasts for our dairy farmer
  

 4   members.  As a Regional Manager, I was also responsible for
  

 5   negotiating the contracts for milk sales from my region to our
  

 6   processor-handler customers.  I negotiated prices, including
  

 7   over order prices, developed delivery schedules, and provided
  

 8   ongoing customer service, in general.
  

 9           After working for DFA from 1998 to 2011, I retired back
  

10   home to Owenton, Kentucky, to build and operate a new dairy
  

11   with my three sons.  We milk 40 to 50 registered Brown Swiss.
  

12   We are members of DFA.  Our milk is pooled in Federal Order 5
  

13   and shipped to the Kroger, Winchester, Kentucky plant.
  

14           I would add that I was raised in the dairy industry, so
  

15   my professional work experience.  I have been part of the
  

16   industry all my life.  My grandfather was the head cheese maker
  

17   at the Kraft cheese plant at my home plant in Owenton.  I began
  

18   doing odd jobs at the plant when I was ten and worked at the
  

19   plant during my summers in high school, receiving raw milk in
  

20   cans, performing laboratory tests on milk and cheese.
  

21           During my lifetime, I have thus observed and
  

22   experienced the profound transformation and consolidation of
  

23   the processor and Cooperative sectors of the dairy industry,
  

24   both regionally and nationally.  Kraft, of course, during this
  

25   time period, consolidated cheese processing plant capacity,
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 1   scattered across the country, moved all westward.  Among other
  

 2   consequences in shift in processing capacity provided a
  

 3   significant basis for the truly remarkable expansion of the
  

 4   California dairy industry.  Not long after DFA was formed, so
  

 5   as to provide a national Cooperative reach and marketing
  

 6   capability for dairy farmers.  And Land O'Lakes also greatly
  

 7   expanded its operations out of the Midwest to both the East and
  

 8   West Coast for the same purpose.  Combined, these changes to
  

 9   the industry's two core sectors have now led to this hearing
  

10   for the establishment of a new California Federal Order.
  

11   Amidst these national changes, my --
  

12       JUDGE CLIFTON:  I would like to you read the headings.
  

13       MR. SPARROW:  The heading, I'm sorry.  Yes, ma'am.  Yes,
  

14   ma'am.
  

15   Southeast Marketing Conditions and the Significance of Milk
  

16   Pricing
  

17           Amidst these national changes, my professional
  

18   experience working for the three dairy cooperatives revolved
  

19   around the continuously challenging effort to provide a fluid
  

20   milk supply for the Southeast region.  In his testimony, Cal
  

21   Covington summarized our challenges as a milk deficit region.
  

22   He noted that the ten Southeast states now have an estimated
  

23   76.5 million people, or almost twice the population of
  

24   California.  He further identified that fluid milk consumption
  

25   for this number of people requires 12.2 billion pounds of milk
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 1   supply, yet, milk production in the Southeast in 2014 was only
  

 2   9.5 billion pounds, or a deficit of 2.7 billion pounds.  When
  

 3   balancing and standardization are considered, according to
  

 4   Mr. Covington, the deficit of 2.7 billion pounds is more
  

 5   properly understood as 4.5 billion.  This deficit is more than
  

 6   one-third of the total supply required.
  

 7           Mr. Covington also described how to make up -- how to
  

 8   make up for the deficit, we must import milk from other
  

 9   regions, either in bulk or packaged form.  In both cases,
  

10   transportation adds expense that must be borne by producers,
  

11   processors and consumers alike.
  

12           Mr. Covington's testimony provides the frame for my
  

13   work experience.  On the one hand, with this deficit always in
  

14   mind, we in the Cooperative sector in the Southeast work
  

15   constantly to maintain the sustainability of our member farms,
  

16   member farmers, and also to grow their productive capacity so
  

17   as to be able to provide as much local supply as possible to
  

18   our processor customers.  On the other hand, given the ever
  

19   present deficit, we simultaneously confront the additional
  

20   challenges presented by the need to import the required
  

21   supplemental milk supply.
  

22           The crux of this dual challenge is producer prices.
  

23   Higher milk prices make it far more possible to sustain and
  

24   grow our existing local milk supplies.  Lower milk prices force
  

25   farmers out, and thereby increase the pressure and need to
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 1   import greater volumes of milk from away.
  

 2   Additional Background -- The Kentucky Dairy Development Council
  

 3           This brings me to my work with the Kentucky Dairy
  

 4   Development Council, KDDC.  Operating in a deficit market
  

 5   actually represents a tremendous market opportunity.  And the
  

 6   structure of Kentucky's dairy farming segment holds promise for
  

 7   expansion so as to take advantage of this opportunity.
  

 8   Kentucky, of course, provides great commodity crops that can
  

 9   support productive dairy farms.  Kentucky has a relatively
  

10   large number of dairy farms in our state.  718 dairy farms
  

11   which ranks 12th nationally for licensed dairies.  We produce
  

12   1.2 billion pounds of milk, ranking 27th nationally in milk
  

13   production --
  

14       JUDGE CLIFTON:  Would you read that sentence again, please?
  

15       MR. SPARROW:  Did I make a mistake?
  

16           We produce 1.12 billion pounds of milk, ranking 27th
  

17   nationally in milk production, yet we rank 42nd in milk
  

18   production per cow, and the average farm size is only 88 cows
  

19   per farm.  We, thus, have a pretty good base with a lot of
  

20   capacity for growth.
  

21           KDDC was formed in 2005 to educate, represent, and
  

22   promote the interest of Kentucky dairy farmers, and to foster
  

23   an environment allowing for the growth of Kentucky's dairy
  

24   industry.  This mission is being fulfilled by the development
  

25   and implementation of a number of programs to educate Kentucky
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 1   dairy farmers on business and production, agriculture practices
  

 2   and to provide services that will enhance sustainability and
  

 3   profitability, and increase productivity.  KDDC also
  

 4   concentrates on working to empower young people in pursuit of
  

 5   dairy farming careers.
  

 6           KDDC is a 501(c)(3) nonprofit, combined dairy farmer
  

 7   and allied industry organization.  KDDC's board consists of 20
  

 8   members.  Twelve are dairy farmers representing the dairy
  

 9   farmers who reside in KDDC districts, the remaining eight
  

10   members are allied industry dues-paying representatives of the
  

11   other segments of the state's dairy industry.
  

12           KDDC has implemented a series of programs to promote
  

13   top quality local produced milk in four Kentucky consumers.
  

14   The umbrella program is Kentucky dairy improvement program,
  

15   KDIP, I which utilizes regional dairy consultants to provide
  

16   information and services to any dairy farmer in Kentucky.  The
  

17   Market Incentive Leadership for Kentucky (MILK) Program was
  

18   developed with the specific objective of increasing local milk
  

19   production and quality.  We also have the Young Dairy Producer
  

20   Initiative to provide leadership and management skills to
  

21   active farmers 18 to 45 years of age, and those interested in
  

22   breaking into the dairy business.
  

23           KDIP relies on four dairy consultants who work directly
  

24   with dairy farmers across the state.  In addition to
  

25   administrating the three programs identified above, the
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 1   consultants bring awareness to producers of many other
  

 2   available loans, energy development, and nutrient management
  

 3   programs offered by local, state, and federal entities.  The
  

 4   dairy consultants work in cooperation with UK Extension
  

 5   Specialists, Cooperative Extension Service County Agents,
  

 6   Kentucky Department of Agriculture staff, and the wide range of
  

 7   experts in the many fields touched by dairy farm operation.
  

 8           I would like to specifically highlight the Market
  

 9   Incentive Leadership for Kentucky, or MILK, Program.  This
  

10   program provides direct incentives to Kentucky producers to
  

11   encourage increased production, and is one of the most dynamic
  

12   programs of its kind in the nation.  While I am not yet able to
  

13   say the program has succeeded in turning our production
  

14   challenges completely around, the MILK Program has provided a
  

15   true ray of hope that this objective is attainable.  The
  

16   benefits and success of this relatively new program, and the
  

17   potential adverse impact on its success suggested by the
  

18   Department's analysis are the primary motivations for my
  

19   appearance in this hearing.
  

20           The MILK Program's incentive premiums are drawn from a
  

21   grant received by KDDC from the State of Kentucky's
  

22   Agricultural Development Fund and matching funds provided
  

23   collectively by Kentucky's milk handlers.  To receive the
  

24   premium payments, participating dairy farmers must increase
  

25   actual production of milk marketed by a required percentage
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 1   over an established yearly base, and their milk must meet or
  

 2   exceed a set level of quality standards.  Producers must also
  

 3   participate in production testing, DHIA.
  

 4           The program began in 2007.  Since the program's
  

 5   inception, $5.6 million in the incentive premiums have been
  

 6   paid to Kentucky dairy producers from December 2014.  The
  

 7   amount of milk produced by the milk program participants in
  

 8   2014 was 562,061,145 pounds.
  

 9       JUDGE CLIFTON:  So the way that would look in the
  

10   transcript, correct me if I'm wrong, would be 562,061,145
  

11   pounds; is that right?
  

12       MR. SPARROW:  I should have read it that way probably.
  

13       JUDGE CLIFTON:  Well, it is easier, but all right.
  

14       MR. SPARROW:  Yes, ma'am.
  

15       JUDGE CLIFTON:  So it is more than 562 million pounds.
  

16       MR. SPARROW:  Yes, ma'am.
  

17       JUDGE CLIFTON:  All right.  So I interrupted you, but why
  

18   don't you start with, I'm going to say more than 562 million
  

19   pounds, and have you finish the sentence.  Which is just over
  

20   half of Kentucky's total annual milk production.
  

21       MR. SMITH:  Could I just interrupt for a minute?  Richard,
  

22   in the second sentence, you said, "since the program's
  

23   inception, 5.6 million in incentive premiums have been paid to
  

24   Kentucky dairy producers from," the but you meant so say
  

25   through.
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 1       MR. SPARROW:  Through 2014.
  

 2       JUDGE CLIFTON:  All right.
  

 3       MR. SPARROW:  Thank you.
  

 4       JUDGE CLIFTON:  And just higher than that, if you would.
  

 5   If you'd just go to the last phrase in the paragraph above
  

 6   that, and you refer to DHIA.  Tell me again what those initials
  

 7   stand for?
  

 8       MR. SPARROW:  Dairy Herd Improvement Association.
  

 9       JUDGE CLIFTON:  Yes.
  

10       MR. SPARROW:  That's the official records.  There's a
  

11   national DHIA, this is Kentucky DHIA.
  

12       JUDGE CLIFTON:  Excellent.  All right.  Thank you.  So you
  

13   have now completed the paragraph that ends with "Kentucky's
  

14   total annual milk production", if you will pick it up from
  

15   there.
  

16       MR. SPARROW:  Yes, ma'am.  Even more significant, during
  

17   the cumulative time period of the program, 2007 to 2014, over
  

18   412 million additional pounds of milk has been generated over
  

19   base years' production.  Utilizing the average FMMO mailbox
  

20   price per hundredweight of milk over this time, the additional
  

21   412 million pounds of milk has yielded -- I want to do it like
  

22   you said it -- $82,409,768, was that okay -- of additional
  

23   revenue for Kentucky dairy farmers.  The program has thus
  

24   leveraged the 5.6 million expenditure by a factor of nearly 15
  

25   times.
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 1       JUDGE CLIFTON:  And that's 5.6 million dollars?
  

 2       MR. SPARROW:  Dollars, yes, ma'am.  The milk program also
  

 3   results in substantial transportation savings.  The additional
  

 4   412 million pounds of milk produced in Kentucky since 2007 has
  

 5   displaced the need for the transport of over 8,240 tanker loads
  

 6   of supplemental milk into the Commonwealth for processing.
  

 7   Federal Order transportation credits subsidize handlers at or
  

 8   near .005 per hundredweight per mile.  For a 50,000 pound
  

 9   tanker load of milk, this equals $2.50 per mile.  According to
  

10   the information received from the Appalachian Market
  

11   Administrator's Office, the average load travels approximately
  

12   400 miles to delivery in Kentucky.  This equals a cost of about
  

13   $1,000 per load.  The milk program has thus saved 8,240,000 in
  

14   transportations costs alone.
  

15       JUDGE CLIFTON:  So that's more than --
  

16       MR. SPARROW:  Dollars.
  

17       JUDGE CLIFTON:  $8 million; that is right?
  

18       MR. SPARROW:  Yes, ma'am.
  

19       JUDGE CLIFTON:  And you have saved that during what period
  

20   of time?
  

21       MR. SPARROW:  2007 through 2014.
  

22       JUDGE CLIFTON:  Wow, that's impressive.  All right.  So
  

23   let's go back up to the middle of that paragraph, the sentence
  

24   that says, "Federal Order transportation credits".
  

25       MR. SPARROW:  Subsidize handlers at or near --
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 1       JUDGE CLIFTON:  And let's talk --
  

 2       MR. SPARROW:  Is that 5 mil per hundredweight?  If somebody
  

 3   could help me with that.  I think that's right.
  

 4       JUDGE CLIFTON:  I think that would be just right.  Yes?
  

 5   Okay.
  

 6       MR. SPARROW:  Okay.  I should have said it that way.  I
  

 7   thought that but I didn't want to be corrected so I left it
  

 8   alone.
  

 9       JUDGE CLIFTON:  No, I think that's good.  5 mil.  In other
  

10   words, about half a cent?
  

11       MR. SPARROW:  Okay.
  

12       JUDGE CLIFTON:  Is that right?  If a mil is a tenth of a
  

13   cent, would 5 mils --
  

14       MR. SPARROW:  Half a cent per hundredweight.  I think, yes,
  

15   ma'am.  I think that's correct.
  

16       JUDGE CLIFTON:  All right.  Thank you.  These programs have
  

17   had such impressive results in such a short period of time.
  

18       MR. SPARROW:  We're proud of them.
  

19       JUDGE CLIFTON:  I would think so.  All right.  I think we
  

20   have brought you to the next heading.
  

21       MR. SPARROW:  Milk Pricing Concerns
  

22       JUDGE CLIFTON:  Yes, please.
  

23       MR. SPARROW:  With the same motivation, other states in the
  

24   Southeast have also implemented programs with the same
  

25   objective as the milk program.  These programs, along with the
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 1   amendments to Class I differentials and pooling requirements
  

 2   established by the 2007 FMMO hearing for the three Southeast
  

 3   orders have resulted in a slight upward trend since 2010 in
  

 4   milk production in the Southeast.  It is critical to all
  

 5   segments of the dairy industry in the Southeast, producer,
  

 6   processors, and consumers, that this upward trend in production
  

 7   continue to increase in order to provide for the fluid milk
  

 8   needs of our market.
  

 9       JUDGE CLIFTON:  And we can just strike the "the" right
  

10   after "our"?
  

11       MR. SPARROW:  Okay.  Fluid milk needs of our market.  Yes,
  

12   ma'am.
  

13       JUDGE CLIFTON:  All right.  Thank you, Ms. May.  All right.
  

14   Now we're starting at the top of page 6.
  

15       MR. SPARROW:  Again, milk prices are the key to all of
  

16   this.  We are thus deeply concerned by the Department's
  

17   preliminary analysis which indicates that all the proposals for
  

18   a California Order will reduce Southeast producer prices.
  

19   KDDC's concern is that such a price reduction will offset the
  

20   gains we have made, particularly with the milk program, and set
  

21   us again, on a downward, rather than upward, trend in milk
  

22   production.
  

23           Here's a summary table of the Department's analysis of
  

24   the different proposals impact on the Southeast prices prepared
  

25   and presented by Mr. Covington.  And you can see the average
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 1   minimum and maximums.
  

 2       JUDGE CLIFTON:  All right.  And so what this is, it is a
  

 3   little excerpt from an exhibit that we already have in
  

 4   evidence, and it is showing projected changes beginning with
  

 5   the year 2017 going through the year 2024.
  

 6       MR. SPARROW:  Yes, ma'am.
  

 7       JUDGE CLIFTON:  All right.
  

 8       MR. SPARROW:  Overall, the state's total annual milk
  

 9   production of 1 billion pounds, or 1 million hundredweight, the
  

10   average loss caused by the Cooperative proposal would be just
  

11   over $2.6 million annually.  This would wipe out half the value
  

12   of production incentive payments that have been paid under the
  

13   milk program.  This loss is projected to increase to $3.4
  

14   million in 2024 (the projected "minimum" in Mr. Covington's
  

15   table).
  

16   Milk Marketing and Production Concerns
  

17           The Department's additional analysis confirms our
  

18   concerns about the likely impact that will result from this
  

19   reduction in producer prices.  As Mr. Covington testified, the
  

20   Department's analysis indicates the milk production will be
  

21   flat in the near future and decline over time.  The
  

22   Department's Table 5 confirms his assessment with regard to the
  

23   Cooperatives' proposal.  Here are the Department's calculations
  

24   of the impacts the Cooperatives' proposal would have on milk
  

25   production in the three Southeast Orders.
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 1           Milk production changes under the Cooperative proposal.
  

 2   And again, the numbers are there, and that's also an excerpt.
  

 3       JUDGE CLIFTON:  All right.  And just so we're clear, when
  

 4   you refer to the three Southeast orders, you have got them
  

 5   shown here, don't you?
  

 6       MR. SPARROW:  Yep.
  

 7       JUDGE CLIFTON:  Well, the table shows them.
  

 8       MR. SPARROW:  Right.
  

 9       JUDGE CLIFTON:  Tell us what the AP is?
  

10       MR. SPARROW:  Appalachian Order, Federal Order 5; Florida
  

11   Order; Southeast Federal Order 7.
  

12       JUDGE CLIFTON:  Which one is the Florida one?
  

13       MR. SPARROW:  Florida, what is Florida's Order number?  6,
  

14   thank you.
  

15       JUDGE CLIFTON:  Okay.  Good.  Thank you.  All right.  And
  

16   you may pick up then with your words below that Table B5.
  

17       MR. SPARROW:  As may be seen, milk production is at best
  

18   flat throughout the region.  For the Southeast, there would be
  

19   an accelerating decline, over time.
  

20   Proposed Department Actions
  

21           In my introduction, I stated that the Department must
  

22   account for the potential impacts that imposition of a
  

23   California Order will have on other regions of the country.
  

24   Again, on behalf of KDDC, I here ask that Department consider
  

25   the impact that establishment of a California Order would have
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 1   on other regions of the country as an essential factor in the
  

 2   Department's decision whether to adopt the Order.
  

 3           Further, we ask that the Department not establish the
  

 4   California Order unless it concludes that the Order will not
  

 5   reduce producer milk prices in other regions of the country
  

 6   and/or milk production and so not cause adverse harm to other
  

 7   regions of the country.  If the Department is to adopt the
  

 8   Cooperatives' proposal or one of the other proposals, the
  

 9   Department should be able to make express findings and document
  

10   that the evidence presented at the hearing has overcome the
  

11   Department's preliminary evidence, indicating the selected
  

12   proposal would reduce milk pricing and production in the
  

13   Southeast.  If the Department is to devise an alternative
  

14   proposal, it should similarly make express findings and
  

15   conclusions ensuring that its revised proposed California Order
  

16   would cause no such harm to the Southeast.
  

17       JUDGE CLIFTON:  All right.  And that word you have got
  

18   there is actually ensuring; is that right?  You would like the
  

19   Department to make express findings and conclusions ensuring?
  

20       MR. SPARROW:  Ensuring.  Yes, ma'am.
  

21       JUDGE CLIFTON:  All right.  You may continue.
  

22       MR. SPARROW:  If the California Order may be so adopted, we
  

23   further propose that the Department include provisions that
  

24   anticipate the impacts that will be experienced in other orders
  

25   over time.  I defer to the expertise of the Department and
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 1   others as to what these provisions might be, but here to
  

 2   emphasize the Department must account for the Order's impact
  

 3   over time rather than just its immediate impact.
  

 4           In the alternative, it is also requested in my
  

 5   introduction if the Department concludes to adopt a California
  

 6   Order with evidence still establishing that it will lower milk
  

 7   prices in the Southeast or any other region of the country,
  

 8   then the Department should include those producers in these
  

 9   other regions as part of the producer referendum required for
  

10   final approval and implementation of the Order.
  

11   BY MR. SMITH:
  

12      Q.  Thank you, Mr. Sparrow.  A couple of follow up
  

13   questions.  First on page 4 of the statement, there's a
  

14   footnote describing, briefly describing Tennessee's milk
  

15   production.  That footnote is attached to the end of the
  

16   paragraph that carries over from page 3 to page 4, after the
  

17   word "growth"; is that correct?
  

18      A.  Yes, sir.
  

19      Q.  And could you read the language in the footnote?
  

20      A.  Yes, sir.  Tennessee is similarly situated in the
  

21   marketplace with room for expansion.  Tennessee produces 750
  

22   million pounds of milk, ranking 30th in milk production and
  

23   19th in a number of licensed dairies.  At the same time,
  

24   Tennessee ranks 41st in production per cow.
  

25      Q.  Next question, I'll refer you to the second paragraph
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 1   of your statement on the first page.  You indicate that you're
  

 2   speaking on behalf of the Tennessee Dairy Producers
  

 3   Association.  Is it correct to say that the recommendations
  

 4   that are made on behalf of KDC would also apply as being
  

 5   recommendations made by the Tennessee Dairy Producers
  

 6   Association as well?
  

 7      A.  Yes, sir.
  

 8      Q.  My final question for you is, page number I may not be
  

 9   able to find so quickly, but you mentioned the matching
  

10   payments that are made out of the Kentucky Agriculture
  

11   Development Fund?
  

12      A.  Yes, sir.
  

13      Q.  Could you just provide a little bit more explanation of
  

14   the Kentucky Agriculture Development Fund that's the source of
  

15   the payments?
  

16      A.  I'll be glad to, because it's very unique.  And you
  

17   mentioned that it impressed you.  The Kentucky Agriculture
  

18   Development Fund was created by the tobacco master settlement
  

19   that Congress did 1999.  At that point in time, there were
  

20   payments made to all Kentucky tobacco-based holders, and there
  

21   was a similar amount of money that was given to the states.  In
  

22   the state of Kentucky, it was decided that the lion's share of
  

23   those dollars would come back to Kentucky agriculture to
  

24   diversify, to move away from the substantial impact of tobacco
  

25   had on our economy in the State of Kentucky as a farmer and

7379



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1   move into other things.
  

 2          So it's unique in my perspective, of somebody that
  

 3   raised tobacco, that now they are actually tobacco dollars that
  

 4   are coming in, if you want to look at it this way, in
  

 5   producer's milk checks, matched by the processors.  And I,
  

 6   that's what makes that program unique.  And I appreciate you
  

 7   making me say that.
  

 8      Q.  Is the match dollar for dollar?
  

 9      A.  It is, it is 50/50.  Ag Development Funds, 50 percent
  

10   of producer, processor, handler, procurement agency, whether
  

11   it's DFA or Dean, they all participate, everybody that markets
  

12   milk in the state of Kentucky.
  

13      Q.  So it is half --
  

14      A.  If their producer qualifies, that is premium dollars
  

15   from that marketing organization, 50 percent, and then 50
  

16   percent is tobacco settlement money.
  

17      Q.  So there are qualification requirements that you
  

18   described?
  

19      A.  Qualification requirements are, producer must increase
  

20   the over base year of moves every year, so right now, in 2015,
  

21   we're competing against the average for 2013 and 2014, so it is
  

22   a rolling base, if you will.  And ten percent gets you a dollar
  

23   a hundredweight on your growth production, and five percent
  

24   gets you 50 cents a hundredweight.
  

25      Q.  And if you qualify --
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 1      A.  And you have got to have the criteria as well.  You
  

 2   have to meet the quality criteria of each different procurement
  

 3   agency.
  

 4      Q.  And then half the money --
  

 5      A.  It's what we call the premium program.
  

 6      Q.  Then half the money comes out of the state and half the
  

 7   money comes out the industry?
  

 8      A.  Exactly right, yes.
  

 9      Q.  Thank you.  Mr. Sparrow is available for
  

10   cross-examination.
  

11       JUDGE CLIFTON:  All right.  Let's see.  Do you want to
  

12   admit his exhibit first?
  

13       MR. SMITH:  Oh, thank you, Chip, yes, I would like to do
  

14   that.  Move -- I wrote down the number this time, and so I move
  

15   the admission of Mr. Sparrow's statement, Exhibit Number 167.
  

16       JUDGE CLIFTON:  Does anyone want to ask Mr. Sparrow
  

17   questions about Exhibit 167 before determining whether you
  

18   object?  No one.  Are there any objections to the admission
  

19   into evidence of Exhibit 167?  There are none.  Exhibit 167 is
  

20   admitted into evidence.
  

21            (Thereafter, Exhibit Number 167, was
  

22            received into evidence.)
  

23       MR. SMITH:  And Mr. Sparrow is now available for
  

24   cross-examination.
  

25       JUDGE CLIFTON:  Who will begin?  Mr. English?
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 1                        CROSS-EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3      Q.  Good afternoon, your Honor.  Chip English.  And I rise
  

 4   actually for two reasons.  One, to thank Mr. Sparrow and
  

 5   Mr. Everett both for their testimony and for their gracious
  

 6   accommodation so Ms. Taylor could get off the stand and catch
  

 7   her plane today.
  

 8           And second, with the unqualifiedly good news that 20
  

 9   minutes ago, Judge Ishi took the case off the docket for
  

10   Monday.  So we do not have a hearing on Monday.
  

11       JUDGE CLIFTON:  We have a hearing here.
  

12       MR. ENGLISH:  I'm sorry, we do not have a Federal Court
  

13   Hearing down the street, separate from this, and that's what I
  

14   meant to say.  We do have a hearing here.  Well, okay,
  

15   somewhere else, too.
  

16       JUDGE CLIFTON:  Good.  I'm so glad.  That's really good
  

17   news.  I hope whatever happened, that you and your clients won.
  

18       MR. ENGLISH:  Well, we don't know.
  

19       JUDGE CLIFTON:  You will know six months from now.  Okay.
  

20   All right.  That's great news.  All right.  Now, before -- I
  

21   know that Mr. Sparrow needs to go.  I think we need at least a
  

22   five minute stretch break before further cross-examination.  We
  

23   have been sitting quite awhile, let's not take very long, just
  

24   five minutes.  Let's be ready to to go with cross-examination
  

25   questions at 3:00.  3:00.
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 1       JUDGE CLIFTON:  We're back on record at 3:02.  I'm happy to
  

 2   report, no one can escape.  Who will ask the first
  

 3   cross-examination questions of Mr. Sparrow?
  

 4   Mr. Beshore, thank you.
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. BESHORE:
  

 7      Q.  Marvin Beshore.  Good afternoon, Mr. Sparrow.
  

 8      A.  Yes, sir.
  

 9      Q.  I represent the California cooperatives and we
  

10   sincerely appreciate your support for our proposal.  I've just
  

11   got a question or two about dairying dawn there in Kentucky and
  

12   Tennessee.  In Kentucky, do you still have some Grade B dairy
  

13   farms in Kentucky?
  

14      A.  No, sir.
  

15      Q.  No.  How about in Tennessee?
  

16      A.  I'm not sure about Tennessee.  But there are none in
  

17   Kentucky.
  

18      Q.  No more in Kentucky?
  

19      A.  No.
  

20      Q.  Very good, thank you.
  

21       JUDGE CLIFTON:  Who next has questions for Mr. Sparrow?
  

22   Mr. Richmond?
  

23                        CROSS-EXAMINATION
  

24   BY MR. RICHMOND:
  

25      Q.  Bill Richmond, USDA.  Thanks a lot for coming,
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 1   Mr. Sparrow.
  

 2      A.  Yes, sir.
  

 3      Q.  My name is Bill Richmond.  I work with the Department
  

 4   of Agriculture.  Is just wanted to talk to you a little bit
  

 5   about some of your requests for the Department on page 7.
  

 6      A.  7?
  

 7      Q.  Yes, sir.  So correct me if I'm wrong, but I think
  

 8   basically what you are asking us to do, is if we do recommend a
  

 9   California Federal Milk Marketing Order that's approved by
  

10   producers, if we are in some way able to predict the impact of
  

11   a California Federal Order on the rest of the country to
  

12   negatively impact producer pay prices or milk production
  

13   volumes, then we should -- should attempt to alleviate those
  

14   impacts?
  

15      A.  Yes, sir, that's a hundred percent --
  

16      Q.  Okay.
  

17      A.  -- my belief and my statement.
  

18      Q.  Okay.  And I think you based a lot of the arguments on
  

19   the results of our preliminary economic impact analysis?
  

20      A.  That's really all I have got to base it on.  Yes, sir.
  

21      Q.  So just to clarify for the record a little bit.  What
  

22   this document is, it's a, it's the best tool that we have to
  

23   try to estimate and forecast the impacts of a change going out
  

24   to some point in the future.  And so I wish we had a better way
  

25   of arriving at conclusions of what those impacts ultimately
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 1   would be, but we don't.  And so, just, I would just suggest we
  

 2   all try to keep that in mind when drawing conclusions about an
  

 3   estimate.
  

 4      A.  You know, when -- when a weather forecaster is wrong
  

 5   and I cut hay down and my hay gets wet, I go on and wait until
  

 6   it dries up and I bale it.  But your forecast would have much
  

 7   more deleterious effect than that for a longer period of time,
  

 8   not one crop of hay, but a whole year's milk production if it's
  

 9   correct.
  

10      Q.  We appreciate that.
  

11       JUDGE CLIFTON:  Mr. Beshore?
  

12                        CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  So as time goes on, and days go on here, my memory gets
  

15   impacted.  I have -- there was a question I meant to ask, I
  

16   forgot the first time.
  

17          Mr. Sparrow, at the very end of your statement you
  

18   request the Department provide a vote for producers in your
  

19   region with respect to this.  Okay?
  

20      A.  Yes, sir.
  

21      Q.  So just assume with me, I know you are not a lawyer,
  

22   but that's not authorized under the law.  Okay?
  

23      A.  Well, my -- I'm not an attorney, and I'm proud to say
  

24   that.
  

25      Q.  I guess I walked into that one, right?
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 1      A.  However, I would question for you would be, why is
  

 2   geography the only basis that you can vote on a Federal Order
  

 3   within a certain geography?  Why shouldn't any producer that's
  

 4   impacted by this change, be able to vote on it?  When the
  

 5   Federal Order introduced a new price surface and changed
  

 6   Class I differentials, that impacted every dairy farmer in the
  

 7   United States and every dairy farmer was allowed to vote at
  

 8   that point in time, Federal Order-wise.  They could vote the
  

 9   order out.  You could vote the order out.  So at that point you
  

10   could make a change.
  

11      Q.  Are you -- okay.  The reason why --
  

12      A.  All I'm saying --
  

13      Q.  The reason why vote's geographically limited is because
  

14   that's what the Congress said in the law?
  

15      A.  I understand.  But at that point in time, 1933, is that
  

16   when we're talking about?  The Federal Order design and
  

17   amendments since then.  We don't deal on a geographic and local
  

18   market anymore.  What happens in California, don't stay in
  

19   California, that's all I'm saying.
  

20      Q.  Okay.  I understand that.  But with respect to the
  

21   increased differentials several years ago in the Southeast, are
  

22   you under the impression that the rest of the country had a
  

23   vote on the changes in those Orders?
  

24      A.  Well, in a round about way you do, by you having a
  

25   group of producers in the Federal Order can always vote the
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 1   order out and that would disallow that if that impact was so
  

 2   adverse, correct or incorrect?
  

 3      Q.  Same thing would apply on this one, too.
  

 4      A.  Correct.
  

 5      Q.  Okay.  Thank you.  That's all.
  

 6       JUDGE CLIFTON:  Who else has questions for Mr. Sparrow?  Is
  

 7   there anyone else before I invite redirect by Mr. Smith?
  

 8   Mr. Smith?
  

 9       MR. SMITH:  Thank you, your Honor.  Richard, do you have
  

10   anything else that you would wish to add to your testimony at
  

11   this point?
  

12       MR. SPARROW:  Not really.
  

13       MR. SMITH:  You are all set?
  

14       MR. SPARROW:  Yes, sir.
  

15       MR. SMITH:  That concludes his testimony, your Honor.
  

16       JUDGE CLIFTON:  Thank you, Mr. Smith.  Mr. Sparrow, I thank
  

17   you not only for your testimony, but for this document.  I
  

18   continue to just delight in the new things each witness brings,
  

19   and you have brought us a whole new perspective we didn't have
  

20   before.  You and Mr. Williams, did you travel together to be
  

21   here?
  

22       MR. SPARROW:  No, ma'am.
  

23       JUDGE CLIFTON:  Travelled separately.  I appreciate the
  

24   effort you went to and your at your own expense to be here and
  

25   give us this information.  I particularly appreciate how you
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 1   were willing to wait, even though normally we like to take
  

 2   dairy farmers as soon as possible.  So on many front, I thank
  

 3   both of you.
  

 4       MR. SPARROW:  Yes, ma'am.  Thank you.  I appreciate the
  

 5   opportunity to be here.  You know, a lot of dairy farmers
  

 6   aren't exposed to the Federal Order hearing process.  Most
  

 7   dairy farmers aren't.  There's a lot of things that I wouldn't
  

 8   say they don't like about it, but they've got other things they
  

 9   think are more pressing.  However, you have got to understand
  

10   that what you do here has an impact, not just a Federal Order
  

11   impact, but impact on dairy farmers.
  

12           Recently my son and I were milking and a fella that I
  

13   didn't even know stuck his head in the door and said, "I'm a
  

14   dairy farmer and I sold out October 1st, three counties away.
  

15   And I miss it so much that I wanted to come back.  And I have
  

16   never seen your," I have got a relatively new set up and it has
  

17   some nice features in it, "and I wanted to see it, and I miss
  

18   looking and watching cows being milked."
  

19           You people, and I respect you, but you have got to
  

20   understand your impact is tremendous.  The Federal Order impact
  

21   is tremendous.  What you do here is impact, is tremendous.
  

22   That's all.
  

23       JUDGE CLIFTON:  Understood.  By the way, I don't know if
  

24   you and Mr. Williams know, but there is an agricultural
  

25   publication that is capturing that live audio feed and placing

7388



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1   it on a website where you can listen to it.  You can listen to
  

 2   any of the days of the testimony.  And that's just at
  

 3   www.my-dairyman.com.  So if you miss the live audio feed, you
  

 4   can go to that site and find what you would like to listen to.
  

 5       MR. SPARROW:  I admire you for being here for 36 days.
  

 6       JUDGE CLIFTON:  Well, thank you very much.  We're coming in
  

 7   the home stretch.  You can feel it in the air.  Thank you.  You
  

 8   may step down.  All right.  It seems to me Mr. Tosi would be
  

 9   our next witness, would that be true?
  

10       MS. HANCOCK:  It is, unless you want to take the full break
  

11   now.  I don't care.  Either way.
  

12       JUDGE CLIFTON:  No, why don't we get started and then we'll
  

13   take one when it gets really intense.  Ms. May, I'm going to
  

14   mark the testimony of Gino Tosi as Exhibit 168.  Is that what
  

15   you have?
  

16       MS. MAY:  Yep.
  

17       JUDGE CLIFTON:  Thank you.
  

18            (Thereafter, Exhibit Number 168, was
  

19            marked for identification.)
  

20       JUDGE CLIFTON:  All right.  168.  Mr. Tosi, I'll swear you
  

21   in in a seated position.  Would you raise your right hand,
  

22   please.
  

23           Do you solemnly swear or affirm under penalty of
  

24   perjury that the evidence you will present will be the truth?
  

25       MR. TOSI:  I do.
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 1       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

 2   name for us.
  

 3       MR. TOSI:  Sure.  My name is Gino Tosi, it's spelled G --
  

 4   like George -- I-N-O, last name Tosi, T -- like Tom -- O-S-I.
  

 5       JUDGE CLIFTON:  Thank you.  Ms. Hancock, you may proceed.
  

 6       MS. HANCOCK:  Thank you, your Honor.
  

 7                       DIRECT EXAMINATION
  

 8   BY MS. HANCOCK:
  

 9      Q.  Mr. Tosi, welcome.
  

10      A.  Thank you.
  

11      Q.  Did you prepare Exhibit 168?
  

12      A.  Yes.
  

13      Q.  At this time, would you go ahead and read your
  

14   statement into the record?
  

15      A.  Certainly.
  

16          My name is Gino Tosi.  I'm appearing today on behalf of
  

17   the California Producer Handlers Association (CPHA) in support
  

18   of their proposal published in the Hearing Notice as
  

19   Proposal 3.  In this regard, I am only testifying in the
  

20   limited scope that the proposed Federal Order language that is
  

21   presented in the Exhibit A of my testimony would accomplish the
  

22   intent of the CPHA to preserve their exempt quota treatment,
  

23   along with preservation of the rest of the quota system.
  

24           It is my opinion that in the event the Department
  

25   issues a Federal Milk Marketing Order (FMMO) for the state of
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 1   California, the proposed Order language amendments to the
  

 2   Cooperative's proposal would accomplish the intent of
  

 3   Proposal 3.  As already testified by Mssrs.  Richard Shehadey
  

 4   and Mr. Frank Otis, the intent of Proposal 3 is to retain
  

 5   intact fully, that aspect of the current feature of the
  

 6   California State Marketing Order quota system as it affects
  

 7   current exempt quota holders.  Others have testified on the
  

 8   need to retain the current California quota system in all of
  

 9   its scope and features.
  

10           The proposed order language is modeled after the Order
  

11   language by the Cooperatives' proposal for a California FMMO.
  

12   It deviates from the Dairy Institute's or DI's proposed order
  

13   language in ways that I will discuss during my testimony.  In
  

14   this regard, in the event the Department issues an FMMO that
  

15   resembles the features of the DI proposal, the inclusion of
  

16   similar language to allow for the definition of "exempt quota"
  

17   holders and the deduction from the pool calculations would
  

18   accomplish the same result.  Neither the Cooperatives' or DI's
  

19   proposals provide for the continuation of the exempt quota in a
  

20   Federal Order for California in their own respective Order
  

21   language.  I had the word "on" there, your Honor, after the
  

22   word "California" and I would like to change that to the word
  

23   "in".
  

24       JUDGE CLIFTON:  "In".  And you also, when you read it, you
  

25   included the word "Order" here.  Do you want us to insert
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 1   "order" between "proposed" and "language", or no, maybe you
  

 2   don't need it.
  

 3       MR. TOSI:  "Respective proposed", we could say "Order
  

 4   language" that would be fine, your Honor.
  

 5       JUDGE CLIFTON:  All right.  Let's insert that word there,
  

 6   just to be clear.  All right.  And as you read your statement,
  

 7   Mr. Tosi, I would like you to read also the headings, and
  

 8   you're about to have one now.
  

 9       MR. TOSI:  Thank you.
  

10   Background
  

11           I retired from Dairy Programs with 31 years of Federal
  

12   service in November, 2010.  I currently live in Berea, Ohio, a
  

13   suburb of Cleveland, where I was raised and the town in which
  

14   Baldwin-Wallace University is located.  I hold a Bachelor of
  

15   Science and a Master of Science degree in Agricultural
  

16   Economics from The Ohio State University.  I'm a Veteran and
  

17   I'm a member of the VFW.  I began my service with the U.S.
  

18   Department of Agriculture, first as temporary loan officer with
  

19   the Farmer's Home Administration immediately after graduate
  

20   school.  And while I was in graduate school, I was recruited by
  

21   the Foreign Agricultural Service (FAS) as an Economist to work
  

22   in Washington, D.C.  During my service in FAS, I worked on
  

23   credit and food assistance programs for countries in Latin
  

24   America; then I also worked on what was then called the
  

25   U.S.-Canadian Free Trade Agreement; and also foreign market
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 1   development programs for U.S. Dairy, livestock, and animal
  

 2   genetics.
  

 3           Over 20 years of my Federal service was in the Order
  

 4   Formulation and Enforcement Branch of Dairy Programs.  During
  

 5   my years in Dairy Programs, I participated in a broad range of
  

 6   events and actions reflecting literally all aspects of Federal
  

 7   Milk Marketing Orders (FMMO's).  I consider the most noteworthy
  

 8   to include a 43-day National Hearing held in six cities in 1990
  

 9   (which was the first major event that considered a number of
  

10   changes to how the FMMO system operates) -- and just for the
  

11   record, there are, I counted five of us who are veterans of
  

12   that who were there for every moment of that 43-day National
  

13   hearing -- also, separate, I participated in several rule
  

14   making proceedings of several different marketing orders before
  

15   Federal Order Reform; when specific FMMO decisions became the
  

16   subject of lawsuits, I assisted attorneys of the Justice
  

17   Department by writing portions of briefs explaining FMMO policy
  

18   and how requirements of the Agricultural Marketing Agreement
  

19   Act are incorporated into FMMO provisions.  And I would like to
  

20   add, (in helping prepare Justice Department attorneys, I
  

21   consider my most notable experience was in the successful
  

22   defense of the Federal Milk Order system in the mid-1990's
  

23   brought about my interests in the Upper Midwest).
  

24       JUDGE CLIFTON:  Now, I don't quite understand the grammar
  

25   of that.  So the successful defense of the Federal Milk Order
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 1   system in the mid-1990's --
  

 2       MR. TOSI:  Yes, I see your point, your Honor.  I was trying
  

 3   to identify the timeframe in which that happened, and that was
  

 4   in the mid-1990's.
  

 5       JUDGE CLIFTON:  Yes, that's fine so far.  And then from
  

 6   there, "brought about my interest".
  

 7       MR. TOSI:  Oh, I'm sorry, thank you, your Honor, "brought
  

 8   about by interests".
  

 9       JUDGE CLIFTON:  Oh, "by" instead of "my".
  

10       MR. TOSI:  Correct.
  

11       JUDGE CLIFTON:  So do you see where we are, Ms. May?  We're
  

12   going to strike the word "my" and replace it with "by", and
  

13   that's in the middle of page 2.
  

14       MS. MAY:  Got it.
  

15       JUDGE CLIFTON:  Thank you.
  

16       MR. TOSI:  I'd also like to include, the four-year Reform
  

17   effort resulting in the current Federal Milk Marketing Order in
  

18   system of among other things, the larger consolidated Milk
  

19   Marketing Orders.  I have explained, explaining program
  

20   features and rule making decisions on Capitol Hill to
  

21   Congressional staffs; the invitation by, and participation
  

22   with, the Justice Department as a program expert in what's now
  

23   commonly referred to as the Hillside Dairy case, that went
  

24   before the Supreme Court of the United States, and from which
  

25   the court found certain features of the California Milk Order
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 1   system to be in violation of the Commerce Clause.  The Commerce
  

 2   Clause of the Constitution.
  

 3       JUDGE CLIFTON:  And let us stop you right there so that we
  

 4   can insert the "of" that you just read.  So, Ms. May, fifth
  

 5   line up from the bottom of that last full paragraph, we're
  

 6   going to insert the word "of" so it will read "in violation of
  

 7   the Commerce Clause".
  

 8       MS. MAY:  Got it.
  

 9       MR. TOSI:  Thank you.
  

10       JUDGE CLIFTON:  All right.  So just read that last portion,
  

11   if you will, I want you to begin with the semi-colon, the
  

12   invitation, I know it's a long section, but just read from "the
  

13   invitation by".
  

14       MR. TOSI:  Yes, I re-read this just to read, the invitation
  

15   by, and participation with, the Justice Department, as a
  

16   program expert in what's now commonly referred to as the
  

17   Hillside Dairy case that went before the Supreme Court of the
  

18   United States, and from which the court found certain features
  

19   of the California Milk Order system to be in violation of the
  

20   Commerce Clause of the Constitution.
  

21           I was the primary author of nearly every Federal Order
  

22   decision during a ten-year period since implementation of the
  

23   then 11 consolidated Orders which are now 10, in 2000, until my
  

24   retirement in November of 2010.  Some of the decisions that I
  

25   authored weren't published or brought to final implementation
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 1   until after my retirement.
  

 2           I'm now employed by the Cuyahoga Community College as
  

 3   an instructor where I teach basic mathematics and economics.  I
  

 4   also volunteer as a teaching assistant for GED classes for
  

 5   people seeking to earn their high school diploma in Cleveland's
  

 6   inner city and English as a Second Language for new immigrants.
  

 7   I have assisted my daughter in opening two retail restaurants
  

 8   or stores in New York City and her bakery located in Brooklyn,
  

 9   New York.
  

10   BY MS. HANCOCK:
  

11      Q.  What are the name of those stores?
  

12      A.  The name of the stores are Milk Bar, and I'll let you
  

13   all in on a secret, when she was first starting off, and she
  

14   knew this was a kind of work that I was doing, I referred to
  

15   ya'll one time as the "Milk Bar" and she liked it.  So it's her
  

16   way of tipping her hat to ya'll, too, so.
  

17      Q.  Little tangent, sorry about that.
  

18      A.  Okay.  I am currently assisting in evaluating possible
  

19   bankruptcy actions.  I have done other volunteer work helping
  

20   to feed needy families in the greater Cleveland area.
  

21   Program Specifics
  

22      Q.  All right.  Say that one more time?
  

23      A.  I'm sorry, Proposal 3 Specifics.
  

24          As shown in Exhibit A, Proposal 3 Order language would
  

25   first amend Section 1051.17 CDFA, quota premium, quota nonfat
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 1   solids and nonfat quota milk and end the bold.
  

 2       JUDGE CLIFTON:  Now, is that nonfat quota milk or is it --
  

 3       MR. TOSI:  I'm sorry, your Honor, non-quota milk.
  

 4       JUDGE CLIFTON:  Okay.  So that's non-quota milk.  All
  

 5   right.
  

 6       MR. TOSI:  Correct.  And that ends the bold, the words that
  

 7   are bolded.  Of the cooperatives proposal for establishing a
  

 8   FMMO for the State of California.  In this regard, Proposal 3
  

 9   adds two subsection, or paragraphs E and F.  These two
  

10   paragraphs reference current California State Order provisions
  

11   and language that affect exempt quota holders and make these
  

12   features a part of the proposed FMMO.
  

13           Okay.  The Dairy Institute or DI's proposal is
  

14   structured differently in minor ways in this feature of an FMMO
  

15   for California.  Rather than having a separate Section 1051.17,
  

16   which in the Dairy Institute Proposal is "reserved" they do
  

17   nevertheless, bring their proposed FMMO for California
  

18   basically --
  

19       JUDGE CLIFTON:  Wait, wait, wait --
  

20       MR. TOSI:  Start bring into their proposed --
  

21       JUDGE CLIFTON:  They do nevertheless, slow down.
  

22       MR. TOSI:  They do, nevertheless, bring into their proposed
  

23   FMMO for California, basically the same references to the quota
  

24   system provided for in the State Order.  In this regard, DI
  

25   brings these features into their Section 1051.11 California
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 1   quota and producer quota.
  

 2       JUDGE CLIFTON:  Go ahead and read the title in there
  

 3   section?
  

 4       MR. TOSI:  Yes, the words that I intend to have bolded are
  

 5   the words Section 1051.11 California quota program and producer
  

 6   quota.  In the event that the Department adopts the DI proposed
  

 7   order, then it's my opinion that this section of the DI
  

 8   proposal be amended by adding two new paragraphs identical to
  

 9   that already specified in subparagraphs E and F of the
  

10   Section 1051.17, which just as a refresher there, is the
  

11   section identified by the Cooperatives in the Cooperatives
  

12   proposal.
  

13           Because the California State Order provides that exempt
  

14   quota holders essentially receive the difference between the
  

15   Class 1 price and the plant blend price, it's necessary to
  

16   subtract that which is exempt quota from the Class 1 value of
  

17   milk, and then I would like to strike the word of, and in its
  

18   place write in the cooperatives, then I would like to continue
  

19   with the words that are now bolded, Section 1051.60 Handlers'
  

20   value of milk.
  

21       JUDGE CLIFTON:  All right.  Let me make sure Ms. May and I
  

22   are together with you.  So Ms. May, we're on page 3, the last
  

23   full paragraph, the third line down.  At the end of that line
  

24   we strike "of" and we insert "in the" let's see, we want a
  

25   capital C for Cooperatives, and we want it to be plural,
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 1   apostrophe.
  

 2       MR. TOSI:  Correct.
  

 3       JUDGE CLIFTON:  Okay.
  

 4       MR. TOSI:  And then the words again, bolded, I'll repeat
  

 5   that Section, 1051.60, handler values of milk.
  

 6       JUDGE CLIFTON:  Handlers' value of milk.
  

 7       MR. TOSI:  Of milk, and then bolding would end.  In this
  

 8   regard this is accomplished by adding, excuse me, this is
  

 9   accomplished by amending paragraph (a)(1) of this section by
  

10   inserting the words, and I quote, "less that portion of milk
  

11   that is exempt quota as defined in Section 1051.17 (e) and (f)"
  

12   as highlighted in Exhibit A.  Additionally, Paragraph (a)(2) of
  

13   Section 1051.60 would need to be amended by inserting the
  

14   words, and I quote, "less that portion of milk that is exempt
  

15   quota as defined in Section 1051.17 (e) and (f)."  And I should
  

16   technically I should end that with a close quotation there.
  

17       JUDGE CLIFTON:  All right.  So we'll close the quote at the
  

18   end of the last full paragraph on page 3.
  

19       MR. TOSI:  The DI proposed order language differs from that
  

20   of the Cooperatives and how the Class 1 value for milk is
  

21   determined in their respective Section 1051.60.
  

22       JUDGE CLIFTON:  Do you want us to have the word respective
  

23   in there or no?
  

24       MR. TOSI:  It's not necessary, your Honor.
  

25       JUDGE CLIFTON:  Okay.
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 1       MR. TOSI:  This is detailed in Section 1051.60,
  

 2   subparagraph (a).  When the two compete -- while the two
  

 3   competing proposals differ in this regard, they both
  

 4   nevertheless describe how the Order will arrive at the Class 1
  

 5   milk value in determining a handlers' value of milk.  I make no
  

 6   judgment have no opinion on which of the two competing
  

 7   proposals is superior.  I do note that in order to accomplish
  

 8   the intent of Proposal 3, then Section 1051.60 of the DI
  

 9   proposal would similarly need to be amended to provide for
  

10   deducting that portion of milk that is exempt quota as defined
  

11   in the California State Order.
  

12   BY MS. HANCOCK:
  

13      Q.  And in that section, if we strike Section 1051.60 of
  

14   the --
  

15      A.  Of the --
  

16      Q.  Or so that it just reads of the DI proposal, we strike
  

17   Section 1051.60 of.
  

18       JUDGE CLIFTON:  And do you see where that is, Ms. May?
  

19       MS. MAY:  Yes.
  

20       JUDGE CLIFTON:  All right.  So we will strike Section
  

21   1051.60 of, is that correct, Mr. Tosi?
  

22       MR. TOSI:  Yes.
  

23       JUDGE CLIFTON:  All right.  Would you read that again, I do
  

24   note.
  

25       MR. TOSI:  I do note that in order to accomplish the intent
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 1   of Proposal 3, then Section 1051.60 --
  

 2       MS. HANCOCK:  Don't read the part that we struck, just take
  

 3   out "Section 1051.60 of" and read that sentence without that
  

 4   part.
  

 5       MR. TOSI:  I'm sorry, I'm not -- I'm not understanding what
  

 6   I'm being instructed.
  

 7       MS. HANCOCK:  I think that that was a mistake in reference
  

 8   after Cooperatives' proposal, and so I think it just was
  

 9   supposed to read "then the DI proposal would similarly need to
  

10   be amended."
  

11       MR. TOSI:  Yes.
  

12       MS. HANCOCK:  So we struck where it says "Section 1051.60
  

13   of", and then if you re-read that sentence without those
  

14   three --
  

15       MR. TOSI:  Understood.  Then the DI proposed --
  

16       JUDGE CLIFTON:  So start "I do note".
  

17       MR. TOSI:  Okay.  I do note that in order to accomplish the
  

18   intent of Proposal 3, then the DI proposal would similarly need
  

19   to be amended to provide for deducting that portion of milk
  

20   that is exempt quota as defined in the California State Order.
  

21           Now that the exempt quota is defined as part of the
  

22   proposed order, it becomes necessary to require this
  

23   identification in handler reports as specified in and begin the
  

24   words that are bolded, Section 1051.31 Producer delivery and
  

25   payroll reports.  And then at the end of that word "reports"
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 1   there, that would end the words of that words that I intend to
  

 2   be bolded.  Please note that Exhibit A re-describes the exact
  

 3   order language for this section as in the Cooperatives'
  

 4   proposal.  Because this section directs payments to producers
  

 5   and Cooperative associations to that described in Section
  

 6   1051.73(f) and that this Proposal 3 proposes to amend
  

 7   Section 1051.73, as noted in Exhibit A, reiteration of the
  

 8   Cooperatives' proposed order language is provided only for
  

 9   clarity in following all the links that are needed to
  

10   accomplish the intent of continuing to ensure that exempt quota
  

11   is retained in a new California Federal Milk Marketing Order.
  

12           Finally, Section 1051.73 of the Cooperatives' proposed
  

13   order language, and then strike the word "this" and replace it
  

14   with the word "of", so I'll start over with that.
  

15           Finally, Section 1051.73 of the Cooperatives' proposed
  

16   order language of Proposal 3, and then please strike the words
  

17   of CPHA.
  

18       JUDGE CLIFTON:  No, I'm confused.  So we know that we have,
  

19   we start with the Cooperatives' proposed language.
  

20       MR. TOSI:  Correct.
  

21       JUDGE CLIFTON:  And now we're going to begin to talk about
  

22   what you are adding to it.
  

23       MR. TOSI:  Correct.
  

24       JUDGE CLIFTON:  But I'm not quite sure if we just strike
  

25   the this and put of that we're there.
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 1       MR. TOSI:  Yes.
  

 2       JUDGE CLIFTON:  Take a look at it.
  

 3       MR. TOSI:  Show you, your Honor?
  

 4       JUDGE CLIFTON:  Yeah.
  

 5       MS. HANCOCK:  What if it said for Proposal 3.
  

 6       JUDGE CLIFTON:  This is a good point for our real break.
  

 7       MS. HANCOCK:  Okay.  We'll fix this part of it while we're
  

 8   breaking so.
  

 9       JUDGE CLIFTON:  Very good.  Let's take -- let's just take
  

10   ten minutes.  Please be back and ready to go at 3:45.  Just
  

11   gives you 10 minutes.
  

12       (Whereupon, a break was taken.)
  

13       JUDGE CLIFTON:  We're back on record at 3:46.  Ms. Hancock?
  

14   BY MS. HANCOCK:
  

15      Q.  Mr. Tosi, I think we left off on page 4 and we have
  

16   corrected that sentence now beginning with the paragraph or the
  

17   paragraph that begins finally.
  

18      A.  Yes, thank you.
  

19      Q.  Can you read that as corrected now, we'll make sure
  

20   we're all on the same page?
  

21      A.  Finally Section 1051.73 of the Cooperative's proposed
  

22   Order language would similarly need to be amended by adding a
  

23   new subparagraph 4(a), (or in the event that this format may no
  

24   longer be acceptable in the latest drafting guidelines the
  

25   Federal Register -- then a new subparagraph (9)), with the

7403



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1   words:  "The pounds of exempt quota, excuse me, the pounds of
  

 2   exempt quota nonfat solids as defined in Section 1051.17(f)."
  

 3       JUDGE CLIFTON:  So as we look at it as written, we're going
  

 4   to strike about five words.
  

 5       MR. TOSI:  That's correct.
  

 6       JUDGE CLIFTON:  All right.  And the words that you want
  

 7   Ms. May and me to strike in the paragraph on page 4 that begins
  

 8   "finally" are what words?
  

 9       MR. TOSI:  At the end of the sentence the first word you
  

10   would strike would be the word "this" and then in the second
  

11   line of that paragraph would be the words "proposal", the
  

12   number "3", the word "of", and the abbreviation "CPHA".
  

13       JUDGE CLIFTON:  All right.  Ms. May?  Done.
  

14       MR. TOSI:  As with differences in Section 1051.60 of the
  

15   Cooperative and DI proposals, their respective Sections
  

16   1051.73, differ in how payments are specified in payments to
  

17   producers and Cooperative associations.  Nevertheless, the DI
  

18   proposal would need to be amended in a similar manner.
  

19   Specifically, the pounds of exempt quota nonfat solids as
  

20   defined in Section 1051.17(f) would likewise need be made part
  

21   of the DI proposed Section 1051.11.
  

22       JUDGE CLIFTON:  All right.  Now, have you made any changes
  

23   in the way this is written in this paragraph at the end?
  

24       MR. TOSI:  I may have read it incorrectly, your Honor.
  

25       JUDGE CLIFTON:  Okay.  Why don't you read that last
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 1   sentence again of the last full paragraph, well, it's not
  

 2   exactly the last full paragraph.  Starting with the word
  

 3   "specifically".
  

 4       MR. TOSI:  Specifically the pounds of exempt quota nonfat
  

 5   solids as defined in Section 1051.17(f) could likewise be made
  

 6   part of a, could be made a part of DI proposed Section 1051.11.
  

 7   This concludes my testimony in support of Proposal 3 of the
  

 8   California Producer Handler Association.
  

 9   BY MS. HANCOCK:
  

10      Q.  And, Mr. Tosi, did you have any other modifications to
  

11   your statement that you would like to make?
  

12      A.  Yes.  If you could please, everyone, if you could just
  

13   refer to page 2 of my testimony, in the middle paragraph there,
  

14   that's, that begins over 20 years of my Federal service, if you
  

15   come down to the -- to the sentence in the paragraph where it
  

16   refers to "the Hillside Dairy case that went before the Supreme
  

17   Court of the United States," I'm concerned that I
  

18   mischaracterized the -- I have legally mischaracterized the
  

19   outcome of that case.  It is a little more complex than the
  

20   simplified way in which I stated it, so I think it is probably
  

21   best that we strike the words "and from which the court found
  

22   certain features of the California Milk Order system to be in
  

23   violation of the Commerce Clause of the Constitution."
  

24       JUDGE CLIFTON:  All right.  So what we will do is after the
  

25   phrase "Supreme Court of the United States" we'll put a
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 1   semi-colon.
  

 2       MR. TOSI:  Correct.
  

 3       JUDGE CLIFTON:  All right.  And then we will strike all of
  

 4   the words to the next semi-colon.
  

 5       MR. TOSI:  That's correct, your Honor.
  

 6       JUDGE CLIFTON:  All right.  So after "the Supreme Court of
  

 7   the United States semi-colon" the next word would be "I was".
  

 8       MR. TOSI:  Correct.
  

 9       JUDGE CLIFTON:  Okay.  Ms. May, are you good?
  

10       MS. MAY:  I'm good.
  

11       JUDGE CLIFTON:  Thank you.
  

12   BY MS. HANCOCK:
  

13      Q.  Mr. Tosi, I guess first I want to kind of go off script
  

14   a little bit.  And yesterday was Veteran's Day, and the Judge
  

15   asked everyone to stand in the room and she recognized you, but
  

16   I would, for the record, just like to formally recognize you
  

17   and thank you for your military service and what you have given
  

18   to our country.
  

19           And, your Honor, also in recognition of Mr. Tosi's
  

20   considerable Federal Milk Marketing experience, and the amount
  

21   of time that he spent drafting his own Order language, I would
  

22   like to formally have him recognized as an expert in Federal
  

23   Order language.
  

24       JUDGE CLIFTON:  You know, Federal Order language covers a
  

25   multitude.  Do you want to focus in on dairy or what?
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 1       MS. HANCOCK:  That's a great limitation to have, especially
  

 2   for purposes of this hearing.  I mean, his experience may go on
  

 3   beyond what I'm aware of even, but, and I suspect it does, but
  

 4   for purposes of this hearing I would like to have him
  

 5   recognized as a Federal Order specialist for Dairy Marketing
  

 6   purposes.
  

 7       JUDGE CLIFTON:  Does anyone wish to question Mr. Tosi in
  

 8   order to determine whether you have any objection?  No one.  Is
  

 9   there any objection to Mr. Tosi being accepted as an expert in
  

10   Federal, as an expert in Federal Order Dairy Marketing.
  

11       MS. HANCOCK:  And say it again?
  

12       MR. RICHMOND:  Federal Milk Marketing Orders.
  

13       JUDGE CLIFTON:  Sorry, what?
  

14       MS. HANCOCK:  Expert in Federal Milk Marketing Orders,
  

15   FMMO's.
  

16       JUDGE CLIFTON:  That's easy.  Very good.  I have changed
  

17   it.  Does anyone object to Mr. Tosi being accepted as an expert
  

18   in Federal Milk Marketing Orders?  No one.  I accept Mr. Tosi
  

19   as an expert in Federal Milk Marketing Orders.
  

20       MS. HANCOCK:  Your Honor, with that, I would move admission
  

21   of Exhibit 168.
  

22       JUDGE CLIFTON:  Now, the most important part of it we
  

23   didn't even look at yet.
  

24   BY MS. HANCOCK:
  

25      Q.  Well, Mr. Tosi, you have, you have an exhibit attached
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 1   to your statement?
  

 2      A.  Yes, I do.  It's extremely technical, it's rather
  

 3   tedious, and you know, I think it would be, if anybody has a
  

 4   copy of this, including the court reporter, between what's
  

 5   highlighted and all, I think if we could just request this
  

 6   exhibit be entered into the record as if it were read, I think
  

 7   it would be helpful for everyone.
  

 8      Q.  So rather than that, what we're moving for is the
  

 9   admission of the document, so the document will be in the
  

10   record.  And your Honor, I believe in page 3 and 4 of his
  

11   testimony he walked through each one of the changes
  

12   specifically that he added, and then he has included the
  

13   specific language as Exhibit A.
  

14       JUDGE CLIFTON:  All right.  Mr. Tosi, look with me at
  

15   Exhibit A, please.  How many pages is it?
  

16       MR. TOSI:  Exhibit A is it is a total of five pages, your
  

17   Honor.
  

18       JUDGE CLIFTON:  And tell me the difference between those
  

19   portions of it that are highlighted in yellow and the portions
  

20   that are not?
  

21       MR. TOSI:  Okay.  On the first page of Exhibit A you will
  

22   notice that there are two paragraphs in Section 1051.17 that
  

23   are highlighted in yellow.  And what these two paragraphs
  

24   include are the exact references to the current California
  

25   Department of Food and Agriculture, the CDFA regs, that would,
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 1   if we cite them this way, directly bring into as completely as
  

 2   we think is needed, the exempt quota.
  

 3   BY MS. HANCOCK:
  

 4      Q.  To the code Sections, right?  Not the regulations?
  

 5      A.  Excuse me, yes, the code Sections there.  That would
  

 6   bring in the language that I think is needed to make the exempt
  

 7   quota part of a California Federal Milk Marketing Order.
  

 8       JUDGE CLIFTON:  All right.  And so the parts that are not
  

 9   highlighted in yellow, are they something that you took out of
  

10   the Federal Register Exhibit 1 language that was already
  

11   suggested by the cooperatives?
  

12       MR. TOSI:  With respect to -with respect to Section 60,
  

13   1051.60 Handlers' value of milk, that's taken --
  

14       JUDGE CLIFTON:  I'm sorry, I'm just on the first page.
  

15       MR. TOSI:  Okay.  On the first page.
  

16       JUDGE CLIFTON:  And I don't see that there.
  

17       MR. TOSI:  The Section 1051.31 producer delivery and
  

18   payroll reports, I was showing that in there that if you would
  

19   go into all other Federal Orders, that all other Federal
  

20   Orders, all Federal Orders require reports.
  

21   BY MS. HANCOCK:
  

22      Q.  So I think she was asking something even more
  

23   foundation, at the foundation level just in the Exhibit A.  The
  

24   portions that are not highlighted came out of the cooperatives
  

25   proposed language, right?
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 1      A.  Yes, that's correct.
  

 2      Q.  And in the portions that are highlighted yellow is the
  

 3   proposed additional language that you have crafted in order to
  

 4   preserve the exempt quota treatment?
  

 5      A.  Yes, that is correct.
  

 6      Q.  Okay.  I think she, just for the record, was trying to
  

 7   make sure that we have a good explanation of how we've broken
  

 8   up the exhibit.
  

 9      A.  I know that, you know, I recognize that going through
  

10   all of this is extremely tedious and technical, and there were
  

11   some minor differences between the Cooperatives' Proposal and
  

12   DI's Proposal, either in how they numbered things or little
  

13   issues like that, but, you know, the bottom line is this, that
  

14   regardless of in the event the Department decides to adopt one
  

15   proposal or the other, I was trying my best here to show here
  

16   are the things would you need to bring into either one of those
  

17   proposed Order languages to accomplish the intent of
  

18   Proposal 3.
  

19      Q.  And do you believe that the language that you have
  

20   highlighted here accomplishes the goal of preserving exempt
  

21   quota as it's currently treated under the California State
  

22   Order system?
  

23      A.  Yes, I do.
  

24      Q.  Okay.  And other than -- other than preserving exempt,
  

25   or preserving the treatment for exempt quota, are there other
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 1   consequences to adding this language that you are aware of that
  

 2   would occur?
  

 3      A.  No, I don't believe that any of the things that I was
  

 4   proposing in here would have any other impact on any other
  

 5   feature of, or intents of either the DI Proposal or the
  

 6   Cooperative Proposal.  It is very, very limited in what its
  

 7   intent is and I think it accomplishes that.
  

 8      Q.  And would it allow for any additional exempt quota
  

 9   holders to be created in the future?
  

10      A.  It would not.
  

11      Q.  And would it allow for the current exempt quota holders
  

12   to increase their exempt quota volume?
  

13      A.  No, it would not.
  

14      Q.  With that, your Honor I would move for the admission of
  

15   Exhibit 168.
  

16       JUDGE CLIFTON:  Now, let's go back to the suggestion that
  

17   the court reporter type it as if read.  What we have learned is
  

18   that it's a bad idea to request the court reporter to type into
  

19   a transcript things that are formatted as are regulations.  So
  

20   I would propose one of two things, either we just realize in
  

21   the transcript that one looks to Exhibit 168 and finds
  

22   Exhibit A for the actual proposed additional language, or
  

23   Mr. Tosi, we have you read what's highlighted in yellow in
  

24   Exhibit A, if you want it actually to appear in the transcript.
  

25       MS. HANCOCK:  Your Honor, in the interest of time, and I
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 1   think it's perfectly fine for purposes of preserving the record
  

 2   and making sure that the parties all have adequate information,
  

 3   that we admit the document as with the exhibit attached.
  

 4       JUDGE CLIFTON:  I agree totally.  Is there any objection to
  

 5   the -- well, first, does anyone wish to question Mr. Tosi about
  

 6   Exhibit 168 before determining whether you object?  No one.
  

 7   Are there any objections to the admission into evidence of
  

 8   Exhibit 168?  There are none.  Exhibit 168 is admitted into
  

 9   evidence.
  

10            (Thereafter, Exhibit Number 168, was
  

11            received into evidence.)
  

12       MS. HANCOCK:  Thank you, your Honor, that's all I have at
  

13   this time.
  

14       JUDGE CLIFTON:  Who would like to begin, Mr. English?
  

15                        CROSS-EXAMINATION
  

16   BY MR. ENGLISH:
  

17      Q.  Good afternoon, Chip English for the Dairy Institute.
  

18   Welcome, Mr. Tosi, to the other side of the Milk Bar.
  

19      A.  It's very different sitting on this side of the
  

20   microphone.
  

21      Q.  And from my part, as long as you want to do it, I hope
  

22   it is a long and enjoyable time on this side of the Milk Bar.
  

23      A.  Well, thank you.  I appreciate that.
  

24      Q.  Let me just start with a couple of questions that
  

25   Ms. Hancock just asked you.  And as I understood it she asked
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 1   can there be new exempt producer distributors.  Did you
  

 2   understand that to be the question that you said no?
  

 3      A.  No.  What I understood the question to be was that if
  

 4   we brought these proposed changes into a California Federal
  

 5   Milk Marketing Order, would that, in any way, increase the
  

 6   amount of exempt quota for people who currently have exempt
  

 7   quota.  And my answer -- answer was no, it would not.
  

 8      Q.  But if wouldn't prevent, if the statutes get amended
  

 9   and there's no exempt quota, then the Federal Order would, in
  

10   essence, be sort of bringing those in if those amendments were
  

11   to happen?
  

12      A.  I'm not sure how to answer that.  I know that one the
  

13   things that's been testified to repeatedly by the
  

14   producer-handlers is that the amount of exempt quota is kind of
  

15   like frozen in time here, and that it's not going to increase
  

16   or at least it is not foreseeable that it is going to increase.
  

17   I have never given it any thought to say what would happen if
  

18   the State of California decides to increase it.  I never gave
  

19   any consideration to that.
  

20      Q.  And that's my way of saying you have incorporated
  

21   California Code Sections into a proposal for Federal Order
  

22   language, and if the California Code Sections change, then by
  

23   definition, what's in the Federal Order language is going to
  

24   change, correct?
  

25      A.  That seems to be correct.
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 1      Q.  Are you aware, in all your years of dealing with
  

 2   Federal Orders, of any other provision in the Federal Order
  

 3   that incorporates either state law or state regulation as part
  

 4   of the Order?
  

 5      A.  I may be mistaken about this, but back in the late
  

 6   '60's there was a kind of a joint state/federal overlap, if you
  

 7   will, on the operation of a base excess program in the State of
  

 8   Oregon and Washington where there was sort of like a joint
  

 9   administration in that regard.  I kind of see that as being
  

10   kind of different than here in the sense that I think the scope
  

11   here is much greater.
  

12      Q.  Okay.  All right.  So let me turn to Exhibit A, it's
  

13   easier for me to look at Exhibit A rather than the language in
  

14   your testimony.  And I do want to look at how this works and
  

15   sort of connect up.  So let me look at, first, your definitions
  

16   and I want to start with, for me sometimes it's easier to start
  

17   smaller and work bigger.  Looking at 17(e), if you see 17(e),
  

18   there is a definition for exempt quota that after the Code
  

19   Section says, "exempt quote" and then there's a line, "and
  

20   exempt quota premium value mean the value."  So I look at the
  

21   phrase "and exempt quota premium value" and then I look in (f),
  

22   which is another definition, and I looked over on the second
  

23   page of Exhibit A in 1051.60 handlers value of milk, and
  

24   finally I looked over in Section 73, the last page, which
  

25   refers to the pounds of exempt quota nonfat solids, and I never
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 1   again see the words "and exempt quota premium value".  So I
  

 2   guess my first question is, why is it there in the definition?
  

 3      A.  Why is it there in paragraph E?
  

 4      Q.  Yes.
  

 5      A.  I think the reason is because, I think the reason I put
  

 6   it in there is because when California, on their premium values
  

 7   had defined things in terms of, or there's a part where it
  

 8   defines things in terms of pounds of nonfat solids.
  

 9      Q.  I understand that, Mr. Tosi.  I mean, I guess, I
  

10   haven't actually written anywhere near as much language as you
  

11   have, I have certainly written language and sometimes you have
  

12   liked it and sometimes it disappeared and never made it
  

13   anywhere, I'm not saying you actually liked it, but I think you
  

14   would agree that we don't usually have extraneous language in
  

15   Order language.
  

16      A.  That's correct.
  

17      Q.  Okay.  So when I look at the language "and exempt quota
  

18   premium value" which is a definition, I would expect to see the
  

19   phrase, "and exempt quota premium value" somewhere else in the
  

20   Order language so that having the language there in a
  

21   definition has substance.  So I'm asking, did I miss something?
  

22   Is there another section I didn't see?
  

23      A.  Well, in a way what we're doing here is, if you look at
  

24   what would be reflected there in Paragraph B of the same
  

25   Section 17 here, just two paragraphs up above we're kind of
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 1   talking about the same thing here, quota premium and quota
  

 2   premium value and what it means.  And what we're doing here is
  

 3   we're just bringing in to make it absolutely clear where it
  

 4   comes from.  It comes from these sections of the California
  

 5   State Code, where these sorts of things, the exempt quota
  

 6   things, for exempt quota holders are in, and when you look at
  

 7   the language of these sections there, they describe it in terms
  

 8   of California producer-handlers.
  

 9      Q.  Okay.  I understand, Mr. Tosi, but I think if you look
  

10   in the Order language, you might find that quota premium and
  

11   quota premium value actually are words that are then used later
  

12   in the Order.  So again, I'm not going to belabor the point,
  

13   but I'm just trying to understand why that particular phrase is
  

14   there.  So, let me -- let me actually maybe change it to
  

15   different idea, and see if I get at this somehow differently.
  

16           You -- you have defined exempt quota as meaning the
  

17   value established pursuant to California Code Sections.  But
  

18   when I, when you go over to Section 60 you say, "multiply the
  

19   pounds of skim milk in Class 1, less that portion of milk", and
  

20   I'll get back to that in a second, "that is exempt quota."
  

21   Aren't you subtracting pounds from pounds in paragraph
  

22   60(a)(1)?
  

23      A.  The intent therein 60(a)(1) is that when we're
  

24   determining what the handlers, or when we're determining what
  

25   the Class 1 value, skim value of milk would be is, that we want
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 1   to subtract out of that calculation that volume of milk.  Or in
  

 2   other words, we're sort of crediting that volume of milk that
  

 3   would otherwise be part of that calculation.
  

 4      Q.  And I agree.  I think what you are trying to get at is
  

 5   volume, you are subtracting volume.  But as I read the language
  

 6   as you have written it, you are subtracting something that's
  

 7   called value subtracted from volume.  And, you know, in my
  

 8   accountant days, I think, you know, you subtract volume from
  

 9   volume, you don't subtract --
  

10      A.  I understand your point.  I understand your point.  In
  

11   this regard here what we're trying to get at is volume.
  

12      Q.  Okay.  All right.  So -- so you think that value means
  

13   volume here, at least in terms of Section 60(a)(1) because what
  

14   you are trying to do is subtract volume.
  

15      A.  If I have understood what you have asked me, I would
  

16   agree with that.
  

17      Q.  Now, I think also in 60(a)(1) you, and I think the same
  

18   is for (a)(2), but let's go to (a)(1), you say multiply the
  

19   pounds of skim milk in Class 1, less that portion of milk that
  

20   is exempt quota.  And I'm wondering if it needs to be that
  

21   portion of exempt quota that is skim milk.
  

22      A.  Yes.  I would have thought that that was obvious.
  

23      Q.  I understand that, but you and I both know that in
  

24   drafting Federal Order language that if somebody sees language,
  

25   you know, so for instance if you had, and we have had a lot
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 1   examples so far here in the last two days of a hundred pounds.
  

 2   So an entity that has a hundred pounds, 20 pounds of exempt
  

 3   quota, of those hundred pounds, the skim is normally going to
  

 4   be at least, at test, around 96.5, correct?
  

 5      A.  Correct.
  

 6      Q.  And so if you subtract the portion of milk that is
  

 7   exempt quota, if you don't say it's skim milk, you would over
  

 8   subtract, wouldn't you?
  

 9      A.  That would be correct, yes, sir.
  

10      Q.  All right.  And again, listen, I'm just trying to get
  

11   the language.  And I understand that it might seem to be
  

12   obvious, but I think you now in all your years of drafting
  

13   language that you got to be precise in this stuff, right?
  

14      A.  That's true.  I mean, one of the vagaries of crafting
  

15   Federal Order language is that for every time somebody thinks
  

16   that you have done it correctly, somebody else is going to say
  

17   that you have done it wrong.  And then that's even before we
  

18   get the Federal Register which is a whole other battle.  I know
  

19   that my former colleagues would remember some of the, you know,
  

20   the pain and agony, that is a whole other hurdle that you jump
  

21   over.
  

22      Q.  I promise not to ask you questions about that, although
  

23   it's something that's always intrigued me.  And I also don't
  

24   want to ask, you said something about the new rules, I'm not
  

25   sure I want to know what those are.
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 1          So your intention is to be volume and your intention in
  

 2   (a)(1) would be the portion that's skim milk, not all the milk,
  

 3   correct?
  

 4      A.  That's correct.
  

 5       JUDGE CLIFTON:  Is that (a)(2), Mr. English?
  

 6       MR. ENGLISH:  I am on (a)(1) still.
  

 7       JUDGE CLIFTON:  Okay.
  

 8       MR. ENGLISH:  Now, turning to (a)(2), that also should be
  

 9   volume and that should be the butterfat in the milk, correct?
  

10       MR. TOSI:  That's correct.
  

11      Q.  Okay.  And that's all I have, your Honor.
  

12       JUDGE CLIFTON:  Mr. Tosi, how do you want to handle the
  

13   suggestions that Mr. English has made?  Do you want to think
  

14   about that and give us more precise wording or what would you
  

15   like to do?
  

16       MR. TOSI:  I would appreciate just having a little bit of
  

17   time to consult with counsel to make sure that -- I'll be back
  

18   up here on the stand again on another issue, and I think we can
  

19   be a little more precise as Mr. English I think is appropriate
  

20   in bringing up.
  

21       JUDGE CLIFTON:  Good.  I like it.  Who else has questions
  

22   at this point?  Mr. Beshore?
  

23                        CROSS-EXAMINATION
  

24   BY MR. BESHORE:
  

25      Q.  Marvin Beshore.  Good afternoon, Mr. Tosi.
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 1      A.  Good afternoon, Mr. Beshore.
  

 2      Q.  Good to see you, as always.
  

 3          Let me start on page 3 with a question, and then I'm --
  

 4   I want to try to -- try to get at how to -- how to best
  

 5   represent this exempt quota, you know, in a potential Federal
  

 6   Order pool.  So in the paragraph towards the bottom begins
  

 7   "because the California State Order," do you see that?
  

 8      A.  Yes, I do.
  

 9      Q.  "Provides that exempt quota holders essentially receive
  

10   the difference between the Class 1 price and the plant blend
  

11   price," and it goes on.  I'm wondering if that totally
  

12   represents what goes on with exempt quota.  And here's my,
  

13   here's my thought for you to react to, okay?  And I have just
  

14   listened to the testimony of two of the producer-handlers last
  

15   two days, and as I heard them describe the operations of exempt
  

16   quota, the, essentially, the volumes of milk represented by
  

17   exempt quota are just removed from -- from their pool
  

18   obligation with the CDFA pool, from the Class 1 volume of their
  

19   pool obligation in the CDFA pool.  And were you here to hear
  

20   both of their testimony or you read it, I'm sure?
  

21      A.  Are you talking about the two people that testified
  

22   earlier today?
  

23      Q.  Yes.
  

24      A.  Yes, I was here.
  

25      Q.  Okay.  Does that -- did you hear it described
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 1   essentially that same way, functionally?
  

 2      A.  It -- I likened it to, this was my characterization of
  

 3   that.
  

 4      Q.  Okay.  So another aspect of exempt quota and the way it
  

 5   operates in California now.  I mean, there was testimony about
  

 6   how they, how they handle things between their plant operations
  

 7   and their farm.  But is there a requirement in CDFA exempt
  

 8   quota regulations, to your knowledge, that places any
  

 9   particular stipulations on the transaction between the plant
  

10   and the farm at all?
  

11      A.  I know that with respect to the operation, that the
  

12   separate legal entity that's the plant, that they are required
  

13   to pay at least the blend price for that milk which is
  

14   non-exempt quota.
  

15      Q.  Right.
  

16      A.  Right.
  

17      Q.  Okay.  But at least my understanding, and maybe you
  

18   can, maybe I misunderstood it, and you would know more from
  

19   your working with your clients there, but my understanding is
  

20   that there's no particular requirements at all in CDFA that the
  

21   plant and the farm be different entities or any such thing,
  

22   that there's a consanguinity of ownership requirement if they
  

23   are separate, but they could all be the same, under the same
  

24   roof to the best of my knowledge.  Do you have a different
  

25   understanding?
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 1      A.  Mr. Beshore, I'm not quite sure how to answer that.  I
  

 2   was taking the limited, my testimony was geared at not, even if
  

 3   I didn't understand completely what the legal structures were
  

 4   and all that that said, that what the objective was, is that
  

 5   what would we need to say in a Federal Order to accomplish
  

 6   exactly what the California State Order does with exempt quota.
  

 7      Q.  Okay.
  

 8      A.  And that was the -- that was the very limited focused
  

 9   intent of my participation on this proposal.
  

10      Q.  Okay.  I appreciate that.  Let me -- let me go, then,
  

11   to just talk generally about how the -- how the exempt quota
  

12   might be incorporated into a Federal Order.  The handlers
  

13   obligation in the Federal Order is represented by, I mean,
  

14   there are two sections, there's the gross value section which
  

15   is Section 60 that you focused on, correct?
  

16      A.  Correct.
  

17      Q.  And then the other side is the payments to, the
  

18   equalization payments section, or payments to the Producer
  

19   Settlement Fund, which is representing a reduction of the
  

20   payroll value or the milk value payable to their milk
  

21   suppliers, the minimum order obligation to their milk
  

22   suppliers?
  

23      A.  Okay.
  

24      Q.  If there's any difference, it is either paid in or
  

25   drawn out from the pool?
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 1      A.  That's correct.
  

 2      Q.  Okay.  So would potentially another way of
  

 3   incorporating exempt quota into the Federal Order language be
  

 4   not to address the handlers value side, but address it on the
  

 5   other side, I mean, just hypothetically and theoretically, you
  

 6   could handle that either way, could you not?
  

 7      A.  I think it might be possible.  We chose to do it this
  

 8   way.
  

 9      Q.  Okay.  And what I'm, you know, what I'm thinking is,
  

10   that if the value is, the handlers gross value is calculated
  

11   straight under the Federal Order system, that basically what
  

12   the producer-handlers have said is that for their exempt volume
  

13   they just pay the Class 1 price to their farms, that's been the
  

14   testimony, right?
  

15      A.  As I understood it, I agree with that, yes.
  

16      Q.  So potentially you could just represent, if you wanted
  

17   to incorporate the exempt quota into the system, you could just
  

18   represent that value on the producer side, if you will, and you
  

19   would get to where the plus/minus would need to be for exempt
  

20   quota.
  

21      A.  That seems correct.
  

22      Q.  Okay.
  

23       JUDGE CLIFTON:  Mr. Beshore, so when you say that value,
  

24   you are talking Class 1 value?  Is that what you meant by that
  

25   value on the producer side?
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 1       MR. BESHORE:  I probably have to have my sentence read back
  

 2   to be sure of the reference, but I -- but I believe that's
  

 3   correct, your Honor.  I meant that the -- that the testimony I
  

 4   have heard is that the exempt quota value was paid to the farm,
  

 5   to the producer side, and that you could, in the Federal Order
  

 6   language equation, you could represent the Class 1 value being
  

 7   paid to the farm by crediting it on the payment side of the
  

 8   equation.
  

 9       MR. TOSI:  I think it could be handled that way as well,
  

10   yes.
  

11   BY MR. BESHORE:
  

12      Q.  Okay.  Let me just look then on Exhibit A, just a small
  

13   item.  You were working with with Proposal 1, and in part
  

14   1051.31, at the bottom of the first page, Proposal 1 was
  

15   amended by Dr. Erba to change the reporting day from the 6th to
  

16   the 9th.  And would you intend to reflect that in your
  

17   incorporation of Proposal 1 also?
  

18      A.  Yes, I would.  If that, if the idea here was to support
  

19   your client's basic structure and the continuation of quota and
  

20   all of its aspects.
  

21      Q.  Okay.
  

22      A.  So if the testimony was changed from the 6th to the
  

23   9th, then that would be acceptable.
  

24      Q.  Okay.  Now, I also did not, we had a couple of
  

25   references in our Proposal in Part 71, which is again, the
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 1   other side of the handler's settlement equation with the pool
  

 2   of the payments through the Producer's Settlement Fund.  We had
  

 3   some references there to information being, to the credits and
  

 4   the payments being calculated as reported by CDFA to the Market
  

 5   Administrator.  Do you remember seeing that?
  

 6      A.  I'm not sure that I remember that.
  

 7      Q.  Okay.  I didn't note in any of your proposed language
  

 8   in Exhibit A, a provision for the Market Administrator getting
  

 9   information about the pounds of exempt quota that would show up
  

10   in the CDFA record system as being owned by a particular
  

11   entity.  Did I miss that or was that something that you maybe
  

12   didn't work in here?
  

13      A.  I think I understand what you are asking.  It was my
  

14   opinion that when you look at, for example, for example, what's
  

15   said in Paragraph C where it talks about things that are
  

16   reported by CDFA, I took that to mean that, that, you know, to
  

17   a certain extent there's a little bit of a joint administration
  

18   what's going on here with respect to payment obligations.
  

19      Q.  By seeing which --
  

20      A.  Here in your Section 17.  For example here where it
  

21   talks about quota nonfat solids, within that subparagraph C it
  

22   talks about, "as determined and reported by CDFA".
  

23      Q.  Okay.
  

24      A.  So I took -- I took it -- I took all this to to mean
  

25   that -- that the participation of CDFA with a Market
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 1   Administrator is more or less defined within the context of
  

 2   this entire provision as if, you know, it does refer to CDFA in
  

 3   paragraph A, for example, that's responsible for the
  

 4   administration of the California Dairy Producer Quota Program,
  

 5   for example.
  

 6      Q.  Okay.  And you would -- you would understand that, or
  

 7   would want to have that apply to CDFA reporting to the Federal
  

 8   Market Administrator, volumes relating to exempt quota as well
  

 9   as regular quota?
  

10      A.  Yes.  Yes.
  

11      Q.  Okay.
  

12      A.  In fact, I, in the way that I have come to understand
  

13   what CDFA's role here is, is that it would be whatever joint
  

14   cooperation that would need to take place between the state and
  

15   the Federal Order to accomplish its purposes.
  

16      Q.  And there was testimony by Dr. Erba that the
  

17   contemplation was that that would be represented in some type
  

18   of Memorandum of Understanding between the entities as has been
  

19   entered into in the past between the USDA and the New York
  

20   and --
  

21      A.  And yes, and I was just going to mention that, that we
  

22   had such an arrangement with, between the old
  

23   New York-New Jersey Order and with the State of New York.
  

24      Q.  And, in fact, those, at least one of, well, two of
  

25   those agreements have been entered into the record as possible
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 1   models or examples.
  

 2      A.  I wasn't aware of that, but it is interesting to know
  

 3   that, thank you.
  

 4      Q.  Good.  There's been, with respect to preservation of
  

 5   exempt quota under Proposal 2, under Proposal 2 is it -- is it
  

 6   your view that adding language to Proposal 2 as you have
  

 7   suggested, would accomplish your objective?  And I ask that in
  

 8   view of the testimony that in the Economic Impact Statement,
  

 9   for instance, that regular quota basically would be, in the
  

10   view of those Economists doing that for USDA, the regular quota
  

11   would be gone in two or thee decision points, and then we had
  

12   additional testimony that, from Mr. Hatamiya that that would
  

13   occur, also.  If that would occur with regular quota, how would
  

14   exempt quota be preserved?  Do you have -- did you think about
  

15   that at all?
  

16      A.  I'm -- if I think I understand, let me state back to
  

17   you what I think you are asking me.  Are you asking me that
  

18   with respect to the DI Proposal, what is it that we would need
  

19   to say that would accomplish the intent of bringing this over?
  

20           Well, we're doing something, I would think that we need
  

21   to do something similar, and I tried to say that.  You identify
  

22   these definitions in your Section 17.  The DI Proposal, as I
  

23   have read it, these ideas of what, of what you are seeing there
  

24   in paragraphs A, B, and C in your Section 17 is more or less
  

25   articulated in DI's Proposal under their Section 11, 1051.11.
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 1   And that what I'm basically saying is that the information that
  

 2   is contained in Paragraphs E and F of this proposal, that would
  

 3   be added to, or that would amend your Section 17 would
  

 4   similarly need to be added to the DI Proposal under their
  

 5   section 11.
  

 6      Q.  And hopefully it would work out as you, to meet your
  

 7   objectives?
  

 8      A.  Yes.
  

 9      Q.  Okay.  That's -- that's all I have.  Thank you.
  

10      A.  Thank you.
  

11       JUDGE CLIFTON:  Who next has questions for Mr. Tosi?
  

12   Mr. Richmond?
  

13                        CROSS-EXAMINATION
  

14   BY MR. RICHMOND:
  

15      Q.  Bill Richmond, USDA.  I have been looking forward to
  

16   this.
  

17      A.  It's a pleasure to have to answer to you, Mr. Richmond,
  

18   sir.
  

19      Q.  Pleasure is all mine.
  

20           I think in general we're pretty clear on the intent of
  

21   the Proposal, but we're having some trouble, as you can
  

22   imagine, in regards to the references back to the California
  

23   Code.  And I'm specifically looking at 1051.17(e) and (f).  So
  

24   I think our real conundrum here is, what happens when we have
  

25   this reference to the California Code, and it somehow changes,
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 1   as Mr. English questioned you about.  Can you offer us any
  

 2   advice as to how we may handle a situation like that in the
  

 3   future?
  

 4      A.  Well, put the shoe on the other foot for a minute.
  

 5   What if there's another Federal Order hearing, let's assume
  

 6   that there is a California Federal Order and it says whatever
  

 7   it says, and then now you are going to go out and change some
  

 8   feature of the Federal Order and how is that going to impact
  

 9   what the state does.  I guess you deal with it as you need to
  

10   deal with it at the time.
  

11      Q.  And so does that mean that we would perhaps need to
  

12   hold a hearing to reflect the changes or --
  

13      A.  Well, I would imagine that if the state is going to
  

14   change some feature that has a direct impact on how the Federal
  

15   Order is going to operate in the joint administration of the
  

16   thing, then -- I know, for example, in the, in the joint
  

17   agreement that we had there like with the State of New York,
  

18   anytime that there was a Federal Order hearing, the state also
  

19   sort of signed off and participated in the same capacity as the
  

20   as the Federal Government.
  

21      Q.  Okay.  In Sections (e) and (f), when we say that the
  

22   exempt quota and exempt quota premium values mean the value per
  

23   pound of nonfat solids as calculated, and so on, we're having a
  

24   hard time finding direction, if you will, in the reference
  

25   Sections of California Code.  And we're unclear on how exactly
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 1   we should do those calculations.
  

 2      A.  Right.
  

 3      Q.  I think what would really help us is if we had the
  

 4   referenced sections of the California Code entered into the
  

 5   record so we all had kind of a common ground to reference
  

 6   and --
  

 7      A.  If after this, if you would allow me to consult with,
  

 8   you know with counsel on that, I have an idea, but I don't want
  

 9   to speak out of turn without -- without --
  

10      Q.  Understood.
  

11      A.  -- counsel in that regard.  Thank you.
  

12      Q.  Okay.  That would, it would definitely help us.  I
  

13   think otherwise we're clear on the intent of the proposal, and
  

14   we feel comfortable enough at this point with the rest of your
  

15   proposed language, so I think that's all we have.
  

16      A.  Thank you, Mr. Richmond.  I appreciate it.
  

17      Q.  Thank you, Mr. Tosi.
  

18       JUDGE CLIFTON:  Before I invite redirect, are there other
  

19   cross-examination questions for Mr. Tosi on this topic?
  

20   Mr. English?
  

21                        CROSS-EXAMINATION
  

22   BY MR. ENGLISH:
  

23      Q.  In a way, there's a little bit of follow up.  If, when
  

24   you are doing that.  Those sections are actually pretty long,
  

25   and so I guess to the extent that you can also sort of pinpoint
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 1   what we should be looking at, because even had I had a little
  

 2   trouble, Mr. Tosi, trying to figure out where these all fit
  

 3   together, so if you are doing that, I would just say if you
  

 4   could also look at whether there are sub parts of it or clauses
  

 5   you can point it to, or if you put the statute in, maybe you
  

 6   highlight the sections that you are relying on, something to
  

 7   give us all something to attach it to.
  

 8       JUDGE CLIFTON:  All right.  Let's see.  How are we doing
  

 9   time-wise?  We have got a lot of time.  So was it your
  

10   intention, Ms. Hancock, to have him now testify with regard to
  

11   Proposal 4 when we're finished with Proposal 3?
  

12       MS. HANCOCK:  It was, your Honor, but --
  

13       JUDGE CLIFTON:  Why don't you come to the podium and let's
  

14   talk about what you and Mr. Tosi want to do.
  

15       MS. HANCOCK:  So I mean, we can either pause here, leave
  

16   his testimony open, come back and address the California Code
  

17   provisions, and move to Mr. Tosi's testimony on the Ponderosa
  

18   Proposal --
  

19       JUDGE CLIFTON:  You know, that might be good, because we
  

20   know Mr. Tosi's coming back with regard to Exhibit 168.  And if
  

21   we had his statement with regard to Proposal 4, then people
  

22   would have that overnight and that would be good.  So I think
  

23   it would be good to begin the Proposal Number 4, testimony even
  

24   though we won't make much progress on it tonight.  Would that
  

25   be all right?
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 1       MS. HANCOCK:  You know, honestly, your Honor, I think what
  

 2   I would, given what time it is and by the time we get going,
  

 3   what I would prefer to do is give Mr. Tosi a little bit of
  

 4   opportunity to have us kind of pow-wow for a moment about where
  

 5   we are right now, and make sure that we have everything ready
  

 6   to go on the other proposal, and maybe give him a break.  I
  

 7   know we're finishing 15 minutes or so early.
  

 8       JUDGE CLIFTON:  No, we wouldn't finish.  We'd give you a
  

 9   little time and have you come back and give us a report.
  

10       MS. HANCOCK:  What I'm proposing is that we just finish
  

11   now, especially since the court reporter had a shorter lunch,
  

12   maybe we can finish now, and then I can get everything
  

13   organized ready to go and be a little more streamlined in the
  

14   morning, and Mr. Tosi will be fresh and ready to go.
  

15       JUDGE CLIFTON:  All right.  Tell me what your proposal is
  

16   for tomorrow, then, Ms. Hancock.
  

17       MS. HANCOCK:  So tomorrow my proposal would be to put on
  

18   the California Code Sections with Mr. Tosi, and clean up the
  

19   language that we have talked about modifying tonight, and see
  

20   if we can get that in as clean of shape as we can for tomorrow.
  

21   And then we will put him on for, in fact, since Mr. DeGroot
  

22   will be here, it will be nice to break him up, so then I will
  

23   put on Mr. DeGroot which will finish up our California Producer
  

24   Handler Association presentation of evidence.  And then I will
  

25   officially move to Ponderosa's Proposal, which will then be
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 1   Mr. DeGroot and Mr. Tosi again on just those two topics.
  

 2       JUDGE CLIFTON:  Okay.  Now, we have the gentleman from
  

 3   Maine tomorrow.  Let's talk about what else we know we have
  

 4   coming tomorrow.  Mr. Beshore?
  

 5       MR. BESHORE:  Yes.  We do have a producer and a second
  

 6   producer, two producer witnesses whose time window, I just
  

 7   learned, is basically 11:00 to 1:00.
  

 8       JUDGE CLIFTON:  Okay.  And what else do we know about
  

 9   tomorrow?  Are we expecting other people that we haven't
  

10   identified yet that we know about?  Pardon?  You are talking
  

11   about beginning rebuttal?
  

12       MR. BESHORE:  If we -- if we do reach that point, we would
  

13   be prepared to start our rebuttal case tomorrow with some
  

14   testimony from Mr. Hollon.
  

15       JUDGE CLIFTON:  Okay.
  

16       MR. BESHORE:  Hollon X plus 1, X plus 2.
  

17       JUDGE CLIFTON:  Mr. English?
  

18       MR. ENGLISH:  I have something to help fill the time.  I
  

19   think I mentioned earlier today that I was seeding the time
  

20   because I knew we were in a hurry to get things done, that I
  

21   had a couple of housekeeping things.
  

22       JUDGE CLIFTON:  Oh, you did, as a matter of fact.
  

23       MR. ENGLISH:  And the housekeeping is ready to go and since
  

24   we have time, we could, you know, it won't take long.
  

25       JUDGE CLIFTON:  All right.  Well, then may I allow Mr. Tosi

7433



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1   to step down?
  

 2       MR. ENGLISH:  Yes.
  

 3       JUDGE CLIFTON:  Mr. Tosi, to be continued.
  

 4       MR. TOSI:  Yes, your Honor, I understand thank you.
  

 5       JUDGE CLIFTON:  Thank you so much.  You may step down.  So,
  

 6   Judge Palmer -- Judge Clifton?
  

 7       MR. ENGLISH:  Well, and one of them is called the Grievance
  

 8   Board, which is very funny, but it is obviously not correct.
  

 9       JUDGE CLIFTON:  Yeah, we had a court reporting service that
  

10   couldn't quite get United States Department of Agriculture on
  

11   the top line of the heading, and then the second line saying
  

12   Before the Secretary of Agriculture, rather it always came out
  

13   Grievance Board United States Department of Agriculture.
  

14       MR. ENGLISH:  So your Honor, just by way of explanation,
  

15   earlier in the proceeding we had a number of witnesses, and I
  

16   asked questions about previous testimony.  And we never really
  

17   had, we got that for CDI, and we had that with DFA, we never
  

18   really had that with Land O'Lakes, because the witness who
  

19   testified for Land O'Lakes in the pooling, P-O-O-L-I-N-G,
  

20   hearings post-Federal Order Reform, was a Mr. Jim Hahn, another
  

21   former USDA employee, who then went to work for Land O'Lakes,
  

22   and he testified at two different proceedings.  And these would
  

23   be admissible under Rule 801(d)(2), which are the statements of
  

24   a party.  They are authenticated on the ground that they are
  

25   sworn transcript statements, and so they are clearly admissible
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 1   under 801(d)(2).  And if Mr. Beshore wants to stand up, he can
  

 2   do so.
  

 3       MR. BESHORE:  So I object to the testimony of Mr. Hahn
  

 4   being offered here.  He's not here, will not be here, and it's
  

 5   certainly hearsay -- hearsay as to him clearly.  With respect
  

 6   to Federal Rule of Evidence 801(d)(2), it is abundantly clear
  

 7   that the Federal Rules of Evidence do not apply in these
  

 8   proceedings.  They certainly do not apply as a shield, since
  

 9   objections to the, to the non-admissibility of items under the
  

10   Federal Rules of Evidence have been uniformly overruled.
  

11           By the same token, the Federal Rules of Evidence should
  

12   not be able to be used as a sword, which is the manner in
  

13   which, 801(d)(2)is proposed to be used with respect to these
  

14   documents.  So, Federal Rules of Evidence don't apply; it's
  

15   clear they have been held not to apply; they don't apply as a
  

16   shield, they should not be able to be used a sword; Mr. Hahn is
  

17   not here; it is inappropriate for his testimony to be brought
  

18   in presumably against his then employer, you know, we don't
  

19   have parties, etcetera, I won't even go beyond that in
  

20   objecting, but I do object.
  

21       JUDGE CLIFTON:  So, Mr. Beshore, can I be, can I take
  

22   official notice of testimony in prior Milk Marketing hearings?
  

23       MR. BESHORE:  I don't think that comes within the purview
  

24   of Administrative or Official Notice.  I mean, certainly
  

25   decisions of the Department do, but the testimony of, at
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 1   hearings is of a completely different character.
  

 2       JUDGE CLIFTON:  All right.  Mr. English, I'll hear you.
  

 3   First of all, let's mark these so that whatever I decide we
  

 4   know what we're talking about.  Which one --
  

 5       MR. BESHORE:  Well, I think we marked them in order, your
  

 6   Honor, which is to say the one that is unhappily labeled
  

 7   Grievance Board, United States Department of Agriculture, and I
  

 8   didn't mean the pun there.  But the Grievance Board one that is
  

 9   dated June 2001, where you were the Presiding Judge, I would
  

10   say would be the next number.
  

11       JUDGE CLIFTON:  All right.  Let's call that 168, Ms. May?
  

12   No, 169.  Thank you.  Mr. Tosi's is 168, yes.
  

13           That's interesting that I was doing this in 2001.  You
  

14   would think I would know more by now, wouldn't you?  All right.
  

15   I need to do it more often.
  

16           (Thereafter, Exhibit Number 169, was
  

17            marked for identification.)
  

18       MR. ENGLISH:  And then the other one would be 170, your
  

19   Honor.
  

20       JUDGE CLIFTON:  170, yes.
  

21            (Thereafter, Exhibit Number 170, was
  

22            marked for identification.)
  

23       MR. ENGLISH:  The Grievance Board is the first one, which
  

24   is 2001, and the 2004 one, which is before the Secretary of
  

25   Agriculture, dated August 16, 2004, would be the second one.
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 1       JUDGE CLIFTON:  So Mr. English, I hope in your response you
  

 2   will give me some idea why testimony in 2001 with regard to a
  

 3   whole different region of the country would be relevant, and
  

 4   same thing with regard to 170?
  

 5       MR. ENGLISH:  Well, both of them, your Honor, in those two,
  

 6   Mr. Hahn was speaking to two issues that we have heard a lot
  

 7   about, that is performance standards and their importance in
  

 8   Federal Order and depooling, which we have heard a lot about.
  

 9   And Land O'Lakes position with respect to performance standards
  

10   and depooling.  So that would go to relevance.
  

11           They are clearly authentic, they are sworn transcript
  

12   statements taken from USDA's web sites, and I disagree with
  

13   Mr. Beshore with respect to the extent that Federal Rules of
  

14   Evidence don't apply, it's because in Administrative
  

15   Proceedings evidence is more freely available, not less.  His
  

16   statement that this is hearsay is precisely what Rule 801(d)(2)
  

17   goes to.  Rule 801 is, these are statements that are not
  

18   hearsay, that is the express determination.  So this would be
  

19   material that could be admitted in a Federal Court, if we were
  

20   marching down next Monday to see Judge Ishi in the Federal
  

21   District Court here in Fresno, these statements would be
  

22   admissible.  They do not have to be admitted against, that's
  

23   the critical part of 801(d)(2).
  

24           You only need to meet one of six categories, and we
  

25   meet four of five of them.  The first one is, was the person
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 1   speaking for himself or in a representative capacity?  He's
  

 2   clearly speaking in a representative capacity for Land O'Lakes.
  

 3   It's not hearsay, it is authentic, and it is relevant.  It is
  

 4   clearly admissible.  And to simply say no, something that is
  

 5   not hearsay under the Federal Rules can't be admitted in an
  

 6   Administrative Proceeding, is to overturn the entire concept of
  

 7   how evidence comes into these proceedings.
  

 8       JUDGE CLIFTON:  Why is he talking about California in
  

 9   Exhibit 169?
  

10       MR. ENGLISH:  Because, your Honor, at that time there were
  

11   some provisions in the Federal Orders that permitted the
  

12   ability to pool milk both on the Federal Orders and on
  

13   California State Order at the same time.  Do you recall that
  

14   now?
  

15       JUDGE CLIFTON:  I do.  That makes me more interested in it.
  

16       MR. ENGLISH:  So I mean, your Honor, the idea that this is
  

17   hearsay is preposterous.  It has been expressly found not to be
  

18   hearsay.  If it is admissible in a Federal court, the whole
  

19   idea of evidence for administrative proceedings is to make it
  

20   easier, not harder.  So this idea of a sword/shield analysis,
  

21   it simply doesn't hold water.  I move admission of these
  

22   documents.
  

23       JUDGE CLIFTON:  Were there any corrections to the
  

24   transcript that would affect these pages, Mr. English?
  

25       MR. ENGLISH:  I, your Honor, these were the official pages

7438



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI

 1   as put up on the website by USDA.  If there were transcript
  

 2   corrections, I would hope that they were included.  I, if they
  

 3   weren't, all I can say is this is what came from the USDA
  

 4   website, as the transcripts that were published.
  

 5       JUDGE CLIFTON:  Okay.  You can't -- you can't assume that
  

 6   corrections are incorporated.  What normally happens is,
  

 7   transcript's posted, people propose corrections, the Judge
  

 8   indicates what corrections are being made, those are separate
  

 9   documents.  And the separate documents may or may not get
  

10   posted.  They are in the file somewhere, which this long ago,
  

11   14 years ago, may be somewhat difficult even for me to
  

12   retrieve.
  

13       MR. ENGLISH:  Actually, your Honor, they, I mean, I don't
  

14   know if the transcript, I'll have to look at website, but I
  

15   would think that maybe the transcript corrections would also be
  

16   posted.  If you want me to go look, I will.  We certainly have
  

17   had other transcripts and we know there were some errors in
  

18   some of the CDFA materials, so I guess I can't answer that
  

19   question.  But this is the testimony as is currently available,
  

20   and you know, I do think that they, they are plainly
  

21   admissible.  And I will indicate that, you know, whether they
  

22   have been expressly somehow overruled, as Mr. Beshore says, the
  

23   interesting thing is that they often, the Rules of Evidence
  

24   nonetheless get cited in a lot of Administrative Law cases.
  

25   And again, for the proposition if it is admissible in Federal
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 1   Court, it ought to be admissible here.
  

 2       JUDGE CLIFTON:  Mr. Beshore?
  

 3       MR. BESHORE:  If I might very quickly.  As far as official
  

 4   notice goes, your Honor, 900.8, I think it is (d)(5) defines
  

 5   official notice in these proceedings as "matters that are
  

 6   subject, that may be officially noticed by the courts of the
  

 7   United States, or any other matter of technical, scientific, or
  

 8   commercial fact of established character," and hasn't even been
  

 9   argued that it fits into those things, relating to official
  

10   notice, but I was responding to Judge Clifton's inquiry.
  

11           One the reasons that the Federal Rules of Evidence
  

12   don't apply, there are all kinds of reasons, and why the rules
  

13   that are made for court proceedings don't apply is we don't
  

14   have parties in these rule making proceedings in the same way
  

15   that you have parties in adjudicatory matters of litigation, to
  

16   which, the admission of a party opponent (d)(1) and (d)(2) is
  

17   addressed to situations where you have parties and that sort of
  

18   thing.  I'm not sure -- I'm not sure what else to say.
  

19           It is not, performance standards is such a, you know, I
  

20   mean, a general topic of relevance in Federal Order hearings,
  

21   if something said by someone employed by one of the
  

22   participates in this hearing 15 years ago can come in because
  

23   it was a Federal Order hearing, there's absolutely no limit to
  

24   the scope of what, what might come in.  And, you know, I object
  

25   to its admission.
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 1       JUDGE CLIFTON:  Ms. Hancock, would you like to be heard?
  

 2       MS. HANCOCK:  Your Honor, I don't really have a dog in this
  

 3   fight, but my concern is the precedent that we set for
  

 4   something that might come into the record down the road, so
  

 5   just for my two cents, I believe that the Hearing Notice
  

 6   specifically even said if someone is going to provide
  

 7   testimony, it has to be subject to cross-examination.  And
  

 8   that's my understanding of how this is designed to work.  And
  

 9   by putting in evidence from, you know, other hearings where the
  

10   context is different, the parties have different information,
  

11   I'm hoping that we have evolved at least some since then.  I
  

12   think that it risks taking information out of context, and
  

13   certainly I wasn't present at those hearings, and I don't have
  

14   the opportunity to cross-examination and flesh out any issues
  

15   that might pertain to my witnesses or may parties or my
  

16   position.  And I don't feel that it's appropriate to put
  

17   testimony in.
  

18           If there was a witness on the stand and this
  

19   information was used to contradict them or somehow, you know,
  

20   flesh out whether there's a difference compared to what had
  

21   happened historically in another proceeding, that would be
  

22   different.  But just to put a testimony into the record cold
  

23   without it, somebody putting it into context or somehow
  

24   authenticating or standing for the propositions that it's being
  

25   proposed for, I think it raises some significant concerns.
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 1           Now, I recognize that there's a different risk here
  

 2   because there's not a jury, and you have a very smart group of
  

 3   people that is our audience, but I still think for purposes of
  

 4   building our record, it risks some confusion and it just does
  

 5   also invite kind of a document dump at the end of any
  

 6   proceeding just to fill the record full of information that
  

 7   people would have to wade through in order to preserve
  

 8   positions that nobody has had an opportunity to consider.  So
  

 9   that's just my two cents on it.
  

10       JUDGE CLIFTON:  Mr. English?
  

11       MR. ENGLISH:  Your Honor, the whole point of 801 (d)(2),
  

12   and I have done it repeatedly in my career, and I have had this
  

13   fight repeatedly in my career, and I'm not going to tell you
  

14   how it all comes out because I'm not trying to influence you on
  

15   that, but the bottom line is, the reason the rule exists is
  

16   actually to allow exactly what I just did.
  

17           It doesn't matter about cross-examination.  I will note
  

18   that Mr. Schad is here and he can come back up on the stand,
  

19   he's going to be apparently on rebuttal, I think, but that's
  

20   not necessary.  That's the point of 801(d)(2).  Is it
  

21   authentic, is it relevant, is it a statement?  To say that we
  

22   don't have parties in this proceeding, please, we have parties
  

23   in these proceedings.
  

24       JUDGE CLIFTON:  When you say Mr. Schad, is he identical
  

25   with Mr. Hahn?
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 1       MR. ENGLISH:  He doesn't have -- the point is, Mr. Hahn was
  

 2   testifying in a representative capacity for Land O'Lakes.  He's
  

 3   not testifying for Mr. Hahn.  If I were to try to say this is
  

 4   Mr. Hahn's statement, that's different.  This is Land O'Lakes
  

 5   statement.
  

 6       JUDGE CLIFTON:  Okay.  Thank you.  In this case, I agree
  

 7   with Mr. Beshore and Ms. Hancock.  If this were an ordinary
  

 8   hearing, if I were doing an ordinary administrative hearing in
  

 9   which I would be deciding a case between two parties usually,
  

10   the USDA on one side somebody else on the other, I would not
  

11   let this in.  I would take official notice of what the Judge
  

12   ruled in a proceeding where people testified and I had a
  

13   transcript, but I wouldn't necessarily be bound by it, but I
  

14   would take official notice of it.
  

15           Here, I have got a witness in a whole different
  

16   proceeding, in a whole different situation, a whole different
  

17   timeframe, and I reject Exhibits 169 and 170.
  

18           Now, if employees of the Department want to thumb
  

19   through them for ideas, they are welcome to, but they may not
  

20   rely on either the testimony in 169 or 170 as evidence in this
  

21   case.
  

22           I love how we use the time.  Let us call it a day.  And
  

23   I'll see you -- oh, it's casual Friday tomorrow.  And I realize
  

24   that we have a high official from Maine, and so if you want to
  

25   dress up, you may.  I forgot to tell him it is casual Friday.
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 1   We'll go off record now at 4:56, and I'll see you in the
  

 2   morning.
  

 3       (Whereupon, the evening recess was taken.)
  

 4                            ---o0o---
  

 5
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 2
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 1          FRIDAY, NOVEMBER 13, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We are back on record on November 13, 2015.
  

 3   It's a Friday.  It's approximately 9:01 in the morning.  We are
  

 4   in Fresno, California.  This is Day 37 of the milk hearing.
  

 5           My name is Jill Clifton.  I'm the United States
  

 6   Administrative Law Judge whose assignment is to take in the
  

 7   evidence at this hearing.  There are two kinds of evidence,
  

 8   testimony and exhibits.  And yesterday I mentioned that I'm
  

 9   already looking forward to the briefing.  I expect to have
  

10   completed my duties by the time the briefs come in.  But while
  

11   we're still here I want to schedule transcript corrections, and
  

12   the submissions of brief, and so on, so I'll be asking for
  

13   counsel's input on those things.  One thing I would like you to
  

14   think about is when you propose transcript corrections, I would
  

15   think a smart way for us to go, would be to have Mr. English
  

16   and Mr. Beshore go first and then anyone else.  And the reason
  

17   is, I would like to conserve some of the manpower at AMS and
  

18   let them see what you all have done before they add-on.  It's
  

19   easier for me, rather than having say for example five
  

20   different proposals to correct and having to respond to each
  

21   one, it's easier for me to respond in smaller units.  And I
  

22   will not be repeating the corrections you propose.  I'll rather
  

23   be accepting them.  Which means when -- when AMS posts the
  

24   corrections, they will have to post the proposed corrections,
  

25   too.  So at any rate, I want you to think about that, talk
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 1   about that.  But I would like very much the precision and the
  

 2   diligence with which both Mr. Beshore and Mr. English do this
  

 3   kind of work.  And this is going to be a mammoth task, all of
  

 4   it from here on out.  It's -- you have done an awful lot of
  

 5   heavy lifting already, but there's so much more to be done.
  

 6           All right.  I would like it take the appearances of my
  

 7   fellow USDA employees at this time.
  

 8       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

 9   Assistant to the Deputy Administrator, Dairy Programs
  

10   Agricultural Marketing Service, USDA.  Welcome to the last day
  

11   of the eight week, Friday the 13th.
  

12       MR. RICHMOND:  Thank you for getting off to a nice ominous
  

13   start this morning, Mr. Carman.  William Richmond,
  

14   R-I-C-H-M-O-N-D, with USDA AMS Dairy Programs in
  

15   Washington, DC.
  

16       MS. MAY:  Good morning, Laurel May with AMS Dairy Program
  

17   Order Formulation and Enforcement Division.
  

18       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

19   Agricultural Economist for the Upper Midwest Milk Marketing
  

20   Order, Federal Order 30, on detail to USDA Dairy Programs.
  

21       MS. BECKER:  Good morning, Lauren Becker, USDA Office of
  

22   the General Counsel.
  

23       MR. HILL:  Good morning, Brian Hill, Attorney with the
  

24   Office of the General Counsel Marketing Regulatory and Food
  

25   Safety Programs Division.
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 1       MR. BESHORE:  Marvin Beshore, M-A-R-V-I-N, B-E-S-H-O-R-E,
  

 2   Attorney for the Cooperative Proponents of Proposal Number 1,
  

 3   California Dairies, Dairy Farmers of America, and Land O'Lakes.
  

 4       MS. OLIVER THOMPSON:  Good morning, Megan Oliver Thompson,
  

 5   Megan is M-E-G-A-N, I'm with the law firm Hanson, Bridgett,
  

 6   H-A-N-S-O-N, B-R-I-D-G-E-T-T, and also Counsel for the
  

 7   Cooperative Proponents of Proposal Number 1.
  

 8       MR. SCHAD:  Good morning, my name is Dennis Schad,
  

 9   S-C-H-A-D, I work for Land O'Lakes.
  

10       MR. ERBA:  Good morning, Eric Erba, E-R-I-C, E-R-B-A, I
  

11   work for California Dairies, Inc., also called CDI.
  

12       MR. GARBANI:  Good morning, my name is Pete Garbani,
  

13   spelled G-A-R-B-A-N-I, I'm with Land O'Lakes.
  

14       MR. ENGLISH:  Good morning, your Honor, Chip English,
  

15   E-N-G-L-I-S-H, I'm an Attorney with the law firm of Davis,
  

16   Wright, Tremaine, with my principal office in Washington, DC,
  

17   although I would much prefer to be in Maine today.  So -- I am
  

18   here on behalf of the Dairy Institute of California, Proponents
  

19   of Proposal Number 2.
  

20       MS. VULIN:  Ashley Vulin, A-S-H-L-E-Y, V -- for Vendetta --
  

21   U-L-I-N.  I'm also an Attorney with Davis, Wright, Tremaine,
  

22   representing the Dairy Institute of California.
  

23       JUDGE CLIFTON:  So this is rather ominous.
  

24       MR. SCHIEK:  Good morning, William Schiek.  S-C-H-I-E-K,
  

25   Economist with Dairy Institute of California.
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 1       MS. HANCOCK:  Nicole Hancock with Stoel Rives, representing
  

 2   the California Producer Handlers Association and Ponderosa
  

 3   Dairy.
  

 4       MS. de la RIVA:  Tiffanie de la Riva with the firm Stoel
  

 5   Rives representing California Producer Handlers Association and
  

 6   Ponderosa Dairy.
  

 7       MR. DeGROOT:  Good morning, Ted DeGroot, De, G-R-O-O-T,
  

 8   representing Rockview Farms and Ponderosa Dairy.
  

 9       MR. DeGROOT:  Good morning, Curtis DeGroot, De, G-R-O-O-T,
  

10   representing the Rockview Farms and Ponderosa Dairy.
  

11       MR. TOSI:  Gino Tosi, G-I-N-O, Tosi, T, like Tom -- O-S-I,
  

12   I'm appearing today on behalf of the California Producer
  

13   Handlers Association and Ponderosa Dairy.
  

14       MR. LAI:  Good morning, Victor Lai, V-I-C-T-O-R, L-A-I with
  

15   Producers Dairy Foods.
  

16       MR. WHITCOMB:  Good morning, your Honor, I'm Walt Whitcomb,
  

17   W-H-I-T-C-O-M-B, I'm Commissioner of Agriculture, Conservation
  

18   of Forestry for the State of Maine, and I will be testifying
  

19   sometime today.
  

20       MR. SMITH:  Good morning, Daniel Smith, Attorney in
  

21   Montpelier, Vermont, representing the Maine Dairy Industry
  

22   Association, the Kentucky Dairy Development Council, Georgia
  

23   Milk Producers, and Tennessee Dairy Producers Association.
  

24       MR. MILTNER:  Good morning, Ryan Miltner, M-I-L-T-N-E-R,
  

25   Counsel for Select Milk Producers.
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 1       JUDGE CLIFTON:  Is there anyone else who has not yet come
  

 2   to the podium who would like to be identified at this time?  No
  

 3   one.  Let us proceed then with other preliminary items,
  

 4   including any other announcements.
  

 5       MS. MAY:  Good morning, Laurel May with USDA.  Today is the
  

 6   last day that we will be here in the Piccadilly Inn at the
  

 7   Airport.  Starting Monday the hearing moves to the Falls Event
  

 8   Center, which is at 4105 West Figarden Drive.  There are a lot
  

 9   of different ways to get there and if you are a native to
  

10   Fresno you can get there pretty easily, kind of by
  

11   dead-reckoning, but I would recommend putting it in Google and
  

12   deciding which way is best for you to get there.  Just depends
  

13   on what you like, challenge, or traffic lights, or traffic.
  

14           So today, what we need to do is make sure that we pack
  

15   up everything and take it back with us for the weekend.
  

16           As always, anybody who would like to is welcome to
  

17   testify at this hearing, and anybody who would like to question
  

18   any of the witnesses may do so by approaching the podium.  We
  

19   are broadcasting via live audio feed, as we have been for the
  

20   duration, and you can access that online at
  

21   www.ams.usda.gov/live.
  

22           We are -- the court reporter is taking transcripts, and
  

23   we are posting those online as we get them back from the court
  

24   reporting service, and that is at the AMS dairy website you can
  

25   access those.  And we do have copies some of the exhibits in
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 1   the back that you are we welcome to help yourself to if you
  

 2   would like.
  

 3           Yesterday we ended with a discussion on a couple of
  

 4   exhibits, and I believe this morning we're going to start with
  

 5   Ms. Hancock's witnesses.  Mr. Tosi is first, and then I will
  

 6   leave it up to her to kind of explain and everybody else to
  

 7   figure out what the order is for the rest of the day.
  

 8       JUDGE CLIFTON:  Thank you, Ms. May.  Ms. Hancock, do you
  

 9   want to give us a preview now?
  

10       MS. HANCOCK:  Sure.  From what I understand of how we're
  

11   going to progress today, we'll start off with Mr. Tosi, we'll
  

12   finish up his testimony for the Producer Handlers Association.
  

13   We have a couple of modifications, taking into account the
  

14   comments that were made yesterday.  We will then move to his
  

15   testimony for Ponderosa Dairy, with the hopes that he can make
  

16   his noon flight, we can adjust it if we need to, but with the
  

17   hopes that he can make that flight.  We will then put on
  

18   Mr. DeGroot to talk about both Producer Handlers Association
  

19   and then Ponderosa.  And that will be the conclusion of our
  

20   case.  I understand that --
  

21       JUDGE CLIFTON:  Which Mr. DeGroot?
  

22       MS. HANCOCK:  Ted DeGroot.
  

23       JUDGE CLIFTON:  Ted, thank you.
  

24       MS. HANCOCK:  And I understand that there might be some
  

25   producers that will come on today.  We have one more that needs
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 1   to be out by 7:00, so -- has a 7:00 flight, I guess, so --
  

 2       JUDGE CLIFTON:  Okay.  When you keep me updated as to when
  

 3   people would like to leave, it will help if you tell me the
  

 4   minute they need to leave this room.  In other words, they have
  

 5   to figure out how much time they need to get to the airport.
  

 6   So, for example, if Mr. Tosi needs to leave this room by 12:00,
  

 7   that's one issue.
  

 8       MS. HANCOCK:  So probably 11:30 would be the latest so he
  

 9   could make his flight.
  

10       JUDGE CLIFTON:  Okay.
  

11       MS. HANCOCK:  We'll see if we make it.  I told you I'm an
  

12   optimist.  We'll get it done.
  

13       JUDGE CLIFTON:  Very good.  Let me ask you, have you
  

14   decided yet, Ms. Hancock, whether you would like us to
  

15   reconvene so that you can present economic data with regard to
  

16   valuing exempt quota, valuing, regular quota, or anything like
  

17   that?
  

18       MS. HANCOCK:  Your Honor, because we have been in the
  

19   middle of putting our case together for what we knew was at
  

20   issue in this hearing, we haven't had a chance to evaluate that
  

21   or even get our team of people together, because we have four
  

22   different businesses, eight different businesses if you add in
  

23   all the farms as well, that have to make that decision.  We
  

24   just haven't had time to evaluate it.  I don't believe that
  

25   we'll be prepared before the end of this, or when the hearing
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 1   is scheduled to conclude to put that evidence on.  But I think
  

 2   I have noted my objections for the record, so --
  

 3       JUDGE CLIFTON:  Yes, now, I granted your objection.  I'm
  

 4   giving you more time.  But I'll wait for your motion as to
  

 5   whether, in fact, it will be necessary for us to reconvene.  If
  

 6   you make that motion too late, it will be too late.  So you do
  

 7   need to think about it.  There is space reserved here in Fresno
  

 8   for us to come back in December.  We will release that
  

 9   reservation if we're not coming back in December.  So we really
  

10   need to know during next week.
  

11       MS. HANCOCK:  So I have a hard conflict with that date in
  

12   December.
  

13       JUDGE CLIFTON:  Which of them?
  

14       MS. HANCOCK:  I am gone from the 9th to the 15th, so it
  

15   actually covers a portion of both of the weeks that is
  

16   reserved, and so it makes it very tough for me to -- that was
  

17   going to be a hard scheduling conflict even if we continued on
  

18   and didn't end next week.  So I will get with my team and get
  

19   as far as we can get on it and see what we can do.
  

20       JUDGE CLIFTON:  All right.  Thank you so much.  Are there
  

21   any other preliminary matters to Mr. Tosi resuming the witness
  

22   stand.  Mr. Beshore?
  

23       MR. BESHORE:  Just a reminder that the two producers who
  

24   are expected today have an 11:00 to 1:00 time window of
  

25   availability.  I would hope that would work with Ms. Hancock's
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 1   witnesses, but that is part of this schedule today, also.
  

 2       JUDGE CLIFTON:  Good.  Thank you.
  

 3       MR. SMITH:  Dan Smith.  I am no longer working for
  

 4   Commissioner Whitcomb, but, for the Department, but he asked me
  

 5   to just assist him with the scheduling process.  It is all to
  

 6   the good.  He's on a 7:00 flight, so he doesn't need to be to
  

 7   the airport until after, hopefully you are done with your
  

 8   hearing.  But say 5:30 if you are back on the pizza schedule.
  

 9   But he can work around the other witnesses' schedules as long
  

10   as he gets in today.
  

11       JUDGE CLIFTON:  Excellent.  That's very helpful.  Anything
  

12   else preliminary to our beginning with the evidence?  I see
  

13   nothing.  Mr. Tosi, you may return to the witness stand,
  

14   please.
  

15       (Whereupon, a break was taken.)
  

16       JUDGE CLIFTON:  We're back on record at 9:23.  Mr. Tosi,
  

17   you remain sworn.  Would you again state and spell your name
  

18   for us?
  

19       MR. TOSI:  Excuse me, your Honor, I think I've got the
  

20   wrong piece of paper from the desk.
  

21       JUDGE CLIFTON:  All right.
  

22       MR. TOSI:  Thank you, your Honor.
  

23       JUDGE CLIFTON:  All right.  Mr. Tosi, would you again state
  

24   and spell your name?
  

25       MR. TOSI:  Yes, my name is Gino Tosi.  First name, G --
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 1   like George -- I-N-O, last name Tosi, T -- like Tom -- OSI.
  

 2       JUDGE CLIFTON:  Thank you.  Ms. Hancock, do we have any
  

 3   other documents that we should have distributed before he
  

 4   resumes?
  

 5       MS. HANCOCK:  We can, your Honor, but I think we're going
  

 6   to cover a couple things first.  So maybe while we're doing
  

 7   that, Ms. De la Riva can hand those out.
  

 8       JUDGE CLIFTON:  Good.  All right.  That would be great.
  

 9   Well, actually, yes and no, I don't want anything to detract
  

10   from the witness' testimony, so, so long as, you know, that can
  

11   be done without detracting.  If we need to have him stop and
  

12   then distribute, that's also fine with me.  So I'll leave it to
  

13   you.
  

14       MS. HANCOCK:  Okay.  I'll give it a shot.  If it is a
  

15   distraction, we'll stop.
  

16       JUDGE CLIFTON:  Okay.  Good.
  

17                       REDIRECT EXAMINATION
  

18   BY MS. HANCOCK:
  

19      Q.  Mr. Tosi -- your Honor, I didn't ask you, is it okay to
  

20   proceed?
  

21       JUDGE CLIFTON:  It is.
  

22   BY MS. HANCOCK:
  

23      Q.  Okay.  Mr. Tosi, good morning, I appreciate you taking
  

24   the time to come back on and discuss the producer-handler
  

25   proposal.  Were you able to do any additional work on the
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 1   proposal last night?
  

 2      A.  Yes, and come at this thing -- after listening to other
  

 3   people's comments, there is a completely another way that --
  

 4   that we have looked at it.  What I would like to talk about is
  

 5   making some changes to the things that we presented yesterday,
  

 6   and then offer another way of looking at it.  And in that
  

 7   regard, I would like to more or less tip my hat to Mr. Beshore
  

 8   for saying that we can talk about these things when we're
  

 9   trying to determine value or we can deal with the issue with
  

10   respect to when we make payments or when the Order makes
  

11   payments to producers.
  

12      Q.  Well, let's start first with your Exhibit 168, which
  

13   was the proposal that we put in yesterday, and the, if we can
  

14   turn to Exhibit A, which is the proposed language.  Is that
  

15   where you would like to start?
  

16      A.  Yes, ma'am.
  

17      Q.  Okay.  Tell me what the first change or modification is
  

18   to 168?
  

19      A.  One thing here I want to emphasize again, what we're
  

20   doing here to start off with, is taking what we presented
  

21   yesterday, and I'm proposing changes to that in light of the
  

22   comments that were made in our discussions about this
  

23   yesterday.
  

24          In that regard, the first change would be in
  

25   Exhibit A, in the section on the line that's bolded that says,
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 1   Section 1051.17 CDFA, quota premium, quota nonfat solids, and
  

 2   we're proposing now to add into there now, also in bold, after
  

 3   nonfat solids, add the words exempt quota, and non-quota milk.
  

 4   So that would how the new line would read and it would all be
  

 5   in bold.
  

 6      Q.  Okay.  So you are adding the word exempt quota to the
  

 7   title in Section 1051.57?
  

 8      A.  That's correct.
  

 9       JUDGE CLIFTON:  Thank you.  And I note that Ms. May has
  

10   made that addition on the record copies.
  

11   BY MS. HANCOCK:
  

12      Q.  And what is the next change?
  

13      A.  Yes, the next change would be in Exhibit A.  There are
  

14   two paragraphs, in the -- in what we submitted yesterday, which
  

15   is Paragraphs E and F.
  

16          For the changes that we're proposing today, or to this
  

17   exhibit, is eliminate the paragraph that's highlighted and
  

18   described as Paragraph F.  Eliminate that.
  

19          And for Paragraph E, change the text of Paragraph E to
  

20   read as follows:
  

21       JUDGE CLIFTON:  Okay.  Now, go slowly because I'm copying
  

22   and so is everyone else.
  

23       MR. TOSI:  Paragraph E would read as follows:
  

24           Exempt quota means the volume of skim and skim milk and
  

25   butterfat established by the California or CDFA.
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 1           I'll say that again.  Exempt quota means the volume of
  

 2   skim milk and butterfat established by the CDFA.
  

 3       MS. HANCOCK:  Did we get all that?
  

 4       JUDGE CLIFTON:  Do all the words that we look at now on
  

 5   Exhibit A be eliminated except for these very few words you
  

 6   just told us?
  

 7       MR. TOSI:  That's correct, your Honor.
  

 8       JUDGE CLIFTON:  That's so wonderful.  All right.  I'm going
  

 9   to read it back.
  

10       MR. TOSI:  I could give you a very, very long-winded
  

11   explanation that I don't think would serve any purpose in the
  

12   record for why we did that.
  

13       JUDGE CLIFTON:  Okay.  So -- so let us look, we're looking
  

14   at Exhibit A and we're seeing the formatting, and we're seeing
  

15   that when you have a word you are defining that its in italics,
  

16   so I'm thinking what you are telling us, Mr. Tosi, is subpart
  

17   E, and then you are telling me, exempt quota, and those two
  

18   words are italicized.
  

19       MR. TOSI:  Correct.
  

20       JUDGE CLIFTON:  And then that continues, means the.
  

21       MR. TOSI:  Means the volume of skim milk and butterfat
  

22   established by the CDFA.
  

23       JUDGE CLIFTON:  And once that is written on Exhibit A, and
  

24   Ms. May, you may need to turn it over to the back or wherever
  

25   you are going to put it, you would like to have a her, and we,
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 1   us, you would like to have us strike everything that was
  

 2   formerly written both in Subsection E and Subsection F?
  

 3       MR. TOSI:  That's correct, your Honor.
  

 4       JUDGE CLIFTON:  Okay, then.
  

 5   BY MS. HANCOCK:
  

 6      Q.  Mr. Tosi, can we turn to Section 1051.60 now.
  

 7      A.  Okay.  Now, we're proposing two changes here to
  

 8   Section 1051.60 of the handlers value of milk.  And if you go
  

 9   down to where it describes subparagraph A, Class I Value.  If
  

10   we look at the language that's currently bolded, or excuse me,
  

11   it's bolded and highlighted in yellow, I will read the whole
  

12   new, what the new paragraph A(1) that we're proposing here.
  

13   I'll read it in its entirety and as I intend it to read, and
  

14   then we'll take the time to make sure that we, that you all can
  

15   edit your copies accordingly:
  

16           1.  Multiply the pounds of skim milk in Class I, less
  

17   that portion of skim milk that is exempt quota as reported by
  

18   CDFA.
  

19      Q.  Comma, right?  And then the rest of the section
  

20   continues.  Instead of a period there's a comma there?
  

21      A.  Thank you.  I'm sorry.  There is a comma there.  I'll
  

22   read that again.
  

23          Multiply the pounds of skim milk in Class I, comma,
  

24   less that portion of skim milk that is exempt quota as reported
  

25   by CDFA, comma, by the Class I skim milk price; semi-colon, and
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 1   then the word "and".
  

 2       JUDGE CLIFTON:  Okay.  So when we're looking at what change
  

 3   Ms. May should make on the record copies, the only change she
  

 4   makes is in the yellow portion she inserts the word "skim"
  

 5   prior to the word "milk".
  

 6       MR. TOSI:  Correct.
  

 7       JUDGE CLIFTON:  And then she strikes --
  

 8       MS. HANCOCK:  Defined.
  

 9       MR. TOSI:  May I help you?
  

10       JUDGE CLIFTON:  Yes.
  

11       MR. TOSI:  We would be striking the words "defined in
  

12   Section 1051.17 (e) and (f)".  We're striking those words.
  

13       JUDGE CLIFTON:  Okay.
  

14       MR. TOSI:  And in place of those words we're inserting, we
  

15   are replacing that with the words "reported by CDFA" and we're
  

16   leaving the comma at the end of that.
  

17       JUDGE CLIFTON:  By CDFA, comma, and then what do we do with
  

18   the other words that aren't in -- oh, we don't do anything with
  

19   them, do we?  No.  We just leave them there.  The other words
  

20   that are there, because the other words that are there are not
  

21   referring specifically to exempt quota.
  

22       MR. TOSI:  That's correct.
  

23       JUDGE CLIFTON:  So we leave them.
  

24       MR. TOSI:  That's correct.
  

25       JUDGE CLIFTON:  All right.  So let me see if I have got it,
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 1   and if Ms. May and I have the same thing.  So all we're doing,
  

 2   I think, Ms. May, is, we're inserting the word "skim" and then
  

 3   we're substituting by striking as "defined in Section 1051.17
  

 4   (e) and (f)" and instead, inserting "reported by CDFA".
  

 5           All right.  Ms. May and I agree.  Is that what you
  

 6   wanted, Mr. Tosi?
  

 7       MR. TOSI:  Yes, it is, your Honor.
  

 8       JUDGE CLIFTON:  Oh, I'm really liking these changes.  You
  

 9   may continue.
  

10       MR. TOSI:  The second change here in the same section here,
  

11   Section 60, Handlers Value of Milk, comes in the second A(2),
  

12   and I will read how I intended it to read in its totality now,
  

13   and then we'll pause and then we'll talk about the specific
  

14   words that we're adding or removing.
  

15      2 would read, A(2) would read, "add the amount obtained by
  

16   multiplying" --
  

17       JUDGE CLIFTON:  Is it "the amount"?
  

18       MR. TOSI:  Excuse me.  "Add an amount obtained by
  

19   multiplying the pounds of butterfat in Class I, less that
  

20   portion of butterfat that is exempt quota as reported by CDFA,
  

21   by the Class I butterfat price."
  

22       JUDGE CLIFTON:  All right.  And now tell us --
  

23       MR. TOSI:  So now --
  

24       JUDGE CLIFTON:  -- specifically what changes we would have
  

25   to make.
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 1       MR. TOSI:  Okay.  If you look at the portion in the exhibit
  

 2   that's highlighted in yellow, okay?  After the word Class I
  

 3   there's a comma, and then it, and then we're actually now
  

 4   beginning the portion that's highlighted.  We're going to
  

 5   remove everything that is currently said there.  Okay?
  

 6       JUDGE CLIFTON:  Let's use what we can.
  

 7       MR. TOSI:  Okay.
  

 8       JUDGE CLIFTON:  Instead of the word "milk" we'll strike
  

 9   "milk" and put butterfat?
  

10       MR. TOSI:  Well, we'll say butterfat in Class I, and we're
  

11   going to keep the words "less that portion of".
  

12       JUDGE CLIFTON:  So then we strike the word "milk" and put
  

13   in "butterfat".
  

14       MR. TOSI:  We're going to strike the word "butterfat".
  

15       JUDGE CLIFTON:  How about insert the word "butterfat".
  

16       MR. TOSI:  Okay.  Or insert the word "butterfat".
  

17       JUDGE CLIFTON:  Okay.
  

18       MR. TOSI:  And then we're retaining the words "that is
  

19   exempt quota".
  

20       JUDGE CLIFTON:  Okay.
  

21       MR. TOSI:  And then for the balance of what's highlighted,
  

22   we're going to replace it with the words "as reported by CDFA",
  

23   comma.
  

24       JUDGE CLIFTON:  Okay.  So we can leave the "as" in there
  

25   that's already there.  And strike "defined in Section 1051.17
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 1   (e) and (f)" and instead simply write "as reported by CDFA".
  

 2       MR. TOSI:  That's correct, your Honor.
  

 3       JUDGE CLIFTON:  So --
  

 4       MR. TOSI:  And then the sentence would then continue and be
  

 5   "retain by the Class 1 butterfat price".
  

 6       JUDGE CLIFTON:  So the changes to both 1 and 2, both insert
  

 7   words "reported by CDFA" and 1 inserts the word "skim" prior to
  

 8   "milk" and the other inserts "butterfat" rather than "milk".
  

 9       MR. TOSI:  Correct, your Honor.
  

10       JUDGE CLIFTON:  Boy, I think that -- I think that's genius.
  

11   Okay.  You may continue.
  

12       MS. HANCOCK:  And do you have any further changes,
  

13   Mr. Tosi?
  

14       MR. TOSI:  Yes, there would be one last change.  If you go
  

15   to the last page, please, of the Exhibit, of Exhibit A.  You
  

16   will notice that midway down through there that we had a
  

17   paragraph identified in bold and highlighted in yellow as 4.A.
  

18   and it read, "the pounds of exempt quota nonfat solids as
  

19   defined in 1051.17(f)."  We're proposing that we don't think
  

20   that in light of these other changes that I'm proposing today,
  

21   that that is even required now.  We can simplify that by
  

22   eliminating that from.
  

23       MS. HANCOCK:  So we'll strike Section 4.A on the final page
  

24   of Exhibit A?
  

25       MR. TOSI:  Correct.
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 1   BY MR. TOSI:
  

 2      Q.  So, Mr. Tosi, just in sum, can you tell us now as
  

 3   Exhibit 168 is modified in Exhibit A, what the sum of what you
  

 4   understand would be happening with exempt quota?
  

 5      A.  Basically, what we're doing here is, we're, in
  

 6   determining what -- trying to make it clear that it's the CDFA,
  

 7   rather than trying to draw in other tedious California code
  

 8   language where when you actually go in and you look at it, it
  

 9   is pretty tough to sort through all that and determine how was
  

10   it that California or CDFA actually comes up with the term,
  

11   this is the exempt quota and this is the number of pounds
  

12   that's exempt quota, for example.  Okay.  That's very, very,
  

13   very tedious.  So just kind of following the same lead that the
  

14   co-ops and DI are taking with respect to how they have talked
  

15   about things and how they have defined, how they have chosen to
  

16   address quota premium, and quota nonfat solids, etcetera.  So
  

17   rather than trying to -- trying to make reference to California
  

18   code that, you know, why have the Federal Order risk
  

19   calculating something improperly when we're going to have a
  

20   joint administration here between Federal Government, CDFA, for
  

21   those things that are CDFA, and one of the premier or some of
  

22   the premier features are the quota program and exempt quota,
  

23   thought it was appropriate, we'll, you know, leave that
  

24   responsibility with CDFA.  And that those things that the
  

25   Market Administrator needs to properly administer the Order
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 1   would be provided by CDFA so that we can take those volumes and
  

 2   apply the appropriate prices to those things and come up with,
  

 3   in this case here, what Class I milk value is.
  

 4      Q.  So the goal is to allow CDFA to calculate the volumes
  

 5   of exempt quota, the actual, the skim and butterfat
  

 6   calculations; is that right?
  

 7      A.  That's correct.
  

 8      Q.  And then the Market Administrator would then calculate
  

 9   the amount that would be deducted from the pool for the handler
  

10   based on, based on the volumes that were provided by CDFA and
  

11   applying the Class I rate to that?
  

12      A.  That's correct.
  

13      Q.  Okay.  And so ultimately, it's treated the same way it
  

14   is treated now under the California state system, that the
  

15   handler just receives a deduction in the amount of a Class I
  

16   price?
  

17      A.  Right.  And the big difference, like, to reiterate the
  

18   big difference between what we, how we first envisioned it,
  

19   rather than just trying to draw in, you know, citing a half a
  

20   dozen sections of California code, that when you, you know, if
  

21   you actually take the time and you go in and you read those
  

22   things, it's really difficult to determine from there, how
  

23   California comes up with what we know to be exempt quota.  And
  

24   the interesting think is, when you look at some of those
  

25   sections never even really refers to, never even uses that word

7469



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1   exempt quota.  But we all are well aware that exempt quota has
  

 2   a very, very specific meaning in the CDFA state program.
  

 3      Q.  And the goal is to preserve the same treatment that --
  

 4      A.  Exactly.
  

 5      Q.  She just wants you to let me finish my question.  The
  

 6   goal is that we preserve exempt quota exactly as it's treated
  

 7   today under the California state system?
  

 8      A.  That's correct.
  

 9      Q.  Okay.  And in going through this exercise, you also
  

10   came up with an alternative proposal; is that right?
  

11      A.  Yes, we did.
  

12      Q.  Before you get there, I want to make sure everybody has
  

13   a copy of what's been distributed.  It's just a one sheet.
  

14       JUDGE CLIFTON:  Please raise your hand if you do not have
  

15   the document that's entitled California Producer Handler
  

16   Association Alternative Language Proposal.  Everyone does.
  

17   Let's mark it.  Let's see, I think, Ms. May, that this becomes
  

18   171.  Do you agree?
  

19       MS. MAY:  Yep.
  

20       JUDGE CLIFTON:  Exhibit 171.  All right, then.
  

21   Ms. Hancock, you may proceed.
  

22           (Thereafter, Exhibit 171, was
  

23            marked for identification.)
  

24   BY MS. HANCOCK:
  

25      Q.  Mr. Tosi, can you explain Exhibit 171?
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 1      A.  Yes.  In light of the comments that were talked about
  

 2   yesterday, there's a couple of ways that we can address or
  

 3   approach preserving exempt quota and the exempt quota value for
  

 4   those four entities that currently have that under the
  

 5   California State Order.
  

 6           The second way was to deal with this was rather than
  

 7   talking about the, how we have looked at it in our first
  

 8   presentation, what we're doing here is to say, well, we can
  

 9   make the proper adjustments in when payments are made to
  

10   producers.  And we think that that, there's a lot of merit to
  

11   that, depending on, I would leave it to the Department to
  

12   decide which, either way I think would work.  I don't -- I
  

13   don't think that the four exempt quota holders now would care
  

14   how or what method by which the value is calculated, but the
  

15   point is -- is that that value be retained.
  

16      Q.  That the treatment for the exempt quota --
  

17      A.  That the treatment for the exempt quote would be
  

18   retained.
  

19       JUDGE CLIFTON:  Now, you have done it again, Mr. Tosi.  You
  

20   must let her finish so that it is clear when you answer what
  

21   question it is that you just answered.  So Ms. Hancock, would
  

22   you ask your question again?  So the value?
  

23   BY MS. HANCOCK:
  

24      Q.  The goal is, again, like the first proposal that we had
  

25   in Exhibit 168, the one in 171 is an alternative offered just
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 1   for purposes of consideration by the USDA with the ultimate
  

 2   goal of preserving the treatment of exempt quota the same as
  

 3   it's being treated today?
  

 4      A.  Yes, that's correct.
  

 5      Q.  Okay.  Can you walk through the two sections that you
  

 6   have here on Exhibit 171?
  

 7      A.  Okay.  In coming at a different way of trying to
  

 8   preserve exempt quota in the event that we do have a Federal
  

 9   Milk Marketing Order, in this alternative approach was to look
  

10   at it from the standpoint of when payments are made to
  

11   producers.  And we thought that this was a, you know, a
  

12   reasonable and important way to look at it, because exempt
  

13   quota is an asset of the farm or the producer.  Okay?
  

14          In that regard, we thought some minor changes needed to
  

15   be made to in, again, I'm using the co-op proposal sections
  

16   here, and if you look at the bottom here we talk about, you
  

17   will see that where I have proposed changes in Section 1051.17
  

18   on CDFA quota premium, quota nonfat solids, and we're going to
  

19   be inserting the words "exempt quota, and non-quota milk."  In
  

20   that regard, now, we're going to be adding in this other
  

21   alternative, we'll have a new paragraph or subparagraph E to
  

22   Section 17 of 1051.17, and it would read as shown there, exempt
  

23   quota being in italicized letters, means that, means the volume
  

24   of skim milk and butterfat as calculated by the California
  

25   Department of Food and Agriculture and reported to the Market
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 1   Administrator.
  

 2       JUDGE CLIFTON:  Let me figure this out.  Could we take just
  

 3   a minute?  So we're looking at a section we haven't looked at
  

 4   at all in Exhibit A.  We're in a new section.  Could we take
  

 5   just a minute to get our Exhibit 1 and see how that's currently
  

 6   proposed by the Cooperatives, this Section 1051.71?
  

 7       MR. TOSI:  Okay, your Honor.  Would you like me to help you
  

 8   there?
  

 9       JUDGE CLIFTON:  I think I have it.  Mr. Beshore can help
  

10   me, should I be looking at Page 47216 of Exhibit 1?  And what
  

11   the A that is currently there says:
  

12           The total value of milk to the handler for the month as
  

13   determined pursuant to Section 1051.60.  And so what you are
  

14   suggesting, Mr. Tosi, is that that not be subsection A, but
  

15   rather what you have here be subsection A?
  

16       MR. TOSI:  When you first beginning reading Section 71
  

17   there?
  

18       JUDGE CLIFTON:  Yes.
  

19       MR. TOSI:  There's like, I'm not sure that the correct term
  

20   for it is, there is sort of like a preamble that leads you up
  

21   to what that first subparagraph A is gonna say.
  

22       JUDGE CLIFTON:  Oh, that's where this A goes.
  

23       MR. TOSI:  Correct.
  

24       JUDGE CLIFTON:  So looking at that -- that sentence, okay.
  

25   So I was in the wrong A.  So -- yeah.  You are in the preamble,
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 1   which isn't that unfortunate that it also uses -- okay.  So you
  

 2   are suggesting that --  and are you looking at the -- at what's
  

 3   there now?
  

 4       MR. TOSI:  I don't have that in front of me but I'm
  

 5   familiar with what it says.
  

 6       JUDGE CLIFTON:  All right.  So let me get side by side with
  

 7   you just so we're both looking at it.  So -- all right.  So
  

 8   we're looking here.  All right.  So you have what I have.
  

 9       MR. TOSI:  Okay.
  

10       JUDGE CLIFTON:  So -- so walk me through this little
  

11   subsection A in the preamble says -- I don't think that's it.
  

12   I don't think that's it.  You look at it and help me understand
  

13   where this insert would go.
  

14       MR. TOSI:  Okay.  You will see the preamble that begins,
  

15   "each handler shall make payment to".
  

16       JUDGE CLIFTON:  Yes.
  

17       MR. TOSI:  And then on the bottom line of that preamble, at
  

18   least in the Federal Register copy there, it says specified in
  

19   Paragraph B of the section colon.
  

20       JUDGE CLIFTON:  I see this.
  

21       MR. TOSI:  Now, we are proposing all that stays the same.
  

22       JUDGE CLIFTON:  Okay.
  

23       MR. TOSI:  Now, what we're doing here is, in order to
  

24   account for the value of exempt quota, okay?  In order to
  

25   account for the value of exempt quota, we would need to
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 1   subtract the amount that's determined in this Paragraph A,
  

 2   okay?  The amount that's determined in Paragraph A we need to
  

 3   subtract out, the concept here is we're subtracting out the
  

 4   value of exempt quota that would be paid to all other
  

 5   producers.
  

 6       JUDGE CLIFTON:  So rather than your Subsection A replacing
  

 7   all the language that the Cooperatives proposed, you are
  

 8   suggesting an add-on to the language that the Cooperatives have
  

 9   proposed.
  

10       MR. TOSI:  Yes, your Honor, that's correct.  And that
  

11   add-on would be just specified in the current language that you
  

12   see there under subparagraph A there of Section 71.
  

13       JUDGE CLIFTON:  All right.  So looking at what the
  

14   Cooperatives proposed, and using what you want to add in, read
  

15   me the whole thing.
  

16       MR. TOSI:  Beginning from the very beginning or just for --
  

17       JUDGE CLIFTON:  From subsection, from -- okay.  From
  

18   Section 1051.71(a).
  

19       MR. TOSI:  Okay.  Understood, your Honor.
  

20           That subparagraph (a) would be changed to read as
  

21   follows:
  

22           Payment shall be -- payment shall be the amount, if
  

23   any.
  

24       MS. HANCOCK:  I'm going to interrupt you, Mr. Tosi.  It is
  

25   not (a), it is still in the introductory Section of 1051.71,
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 1   right?  About halfway down.
  

 2       JUDGE CLIFTON:  Okay.  We're going to have a ten-minute
  

 3   break so that you all can figure out what you are asking us to
  

 4   do, and then we'll come back.  So it's now 9:55, please be back
  

 5   and ready to go at 10:05.
  

 6       (Whereupon, a break was taken.)
  

 7       JUDGE CLIFTON:  We're back on record at 10:06.
  

 8   Ms. Hancock?
  

 9       MS. HANCOCK:  Thank you, your Honor, for the break.  I
  

10   think we were able to locate the section where we were adding
  

11   it.
  

12   BY MS. HANCOCK:
  

13      Q.  Mr. Tosi, in Exhibit 171, that Section 1051.71, we were
  

14   talking about the addition of the language that you were
  

15   proposing there.  Can you tell us on Exhibit 1, where in
  

16   Section 1051.71 would this change be made?
  

17      A.  Okay.  If you look at the proposed order language of
  

18   the Cooperatives, and if, there is a section there that begins,
  

19   that's often referred to as the preamble, where it says, "each
  

20   handler shall make payment to the Producer Settlement Fund."
  

21   Our proposed change has to do with language that we're going
  

22   to, that we would like to see replaced in this preamble.
  

23      Q.  Is that about halfway through that preamble beginning
  

24   with the word "payment"?
  

25      A.  That's correct.
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 1      Q.  Okay.  And can you read that sentence as you would
  

 2   suggest it be revised?
  

 3      A.  Okay.  That sentence in the preamble that begins with
  

 4   the word "payment", we're proposing that it be changed to read
  

 5   as follows, okay?
  

 6          Payment shall be the amount, if any, by which the
  

 7   amount specified in paragraph (a), less the value of exempt
  

 8   quota as determined by the Market Administrator to the volume
  

 9   of exempt quota as determined by the CDFA, exceeds the amount
  

10   specified in Paragraph B of this section.
  

11      Q.  Okay.  So just conceptually, what's going on here?
  

12      A.  Well, conceptually --
  

13       JUDGE CLIFTON:  Let me stop you before you explain it.  Do
  

14   you want us to alter Exhibit 171, your Exhibit?
  

15       MS. HANCOCK:  By removing that first (a) in parentheses?
  

16       MR. TOSI:  I understand, yes.  That first (a) that's in
  

17   parentheses, that's a typographical error on my part.
  

18       JUDGE CLIFTON:  So you want us to strike the (a)?
  

19       MR. TOSI:  That is correct, your Honor.
  

20       JUDGE CLIFTON:  All right.  Then the other thing is your
  

21   language that's highlighted in yellow which is what you
  

22   proposed be added, rather than read out the words that you show
  

23   here, California Department of Food and Agriculture, you would
  

24   prefer to use CDFA as it is, in fact, used repeatedly
  

25   throughout?
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 1       MR. TOSI:  That's correct, your Honor.
  

 2       JUDGE CLIFTON:  Okay.  So we would strike "California
  

 3   Department of Food and Agriculture", no, I guess we would
  

 4   strike "the California Department of Food and Agriculture" and
  

 5   we would insert "CDFA".
  

 6       MR. TOSI:  Yes.
  

 7       JUDGE CLIFTON:  Okay.  Now, let me -- let me see if I
  

 8   understand this.  So the part of Exhibit 171 that is in black
  

 9   is already there, and I'm just matching it up.  Now, you would
  

10   also propose to take out the words that are already there that
  

11   say "of this section"?
  

12       MR. TOSI:  As I have written, as we have presented it here
  

13   in the exhibit, it does show the absence of those three words.
  

14   I think those three words could either stay or be eliminated.
  

15   I think it would still carry the same meaning.
  

16       JUDGE CLIFTON:  Okay.  So if USDA found some value to have
  

17   the words be as written in the Proponents of Number 1's
  

18   language, you wouldn't have any objection to that?
  

19       MR. TOSI:  I would not, your Honor.
  

20       JUDGE CLIFTON:  Okay.  And then what you are adding is what
  

21   we have got left in yellow.  And would you read it one more
  

22   time, what we have got left in yellow?
  

23       MR. TOSI:  Okay.  What I have in yellow, and there is the
  

24   words "less the value of exempt quota as determined by the
  

25   Market Administrator to the volume of exempt quota milk
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 1   determined by CDFA".
  

 2       JUDGE CLIFTON:  Okay.  Ms. May, any questions about the
  

 3   changes to Exhibit 171?
  

 4       MS. MAY:  No.
  

 5       JUDGE CLIFTON:  No.  Okay.  We didn't do much.  We just
  

 6   struck the little (a) that began it and we just changed the
  

 7   spelled out reference to just CDFA.  That's all we really
  

 8   changed.  Okay.  Good.
  

 9           Now, Ms. Hancock, you wanted to invite Mr. Tosi to talk
  

10   about why.
  

11   BY MS. HANCOCK:
  

12      Q.  I think my question was, your Honor, Mr. Tosi, just
  

13   conceptually, can you tell us what you were trying to do here?
  

14      A.  Yeah, conceptually what we're doing here is, when we're
  

15   making, there are certain determinations that we think are best
  

16   left to CDFA.  And in that regard, we're talking about it's
  

17   CDFA that calculates what the volume of exempt quota is going
  

18   to be.  Okay?  And it will be the Market Administrator that
  

19   will take that volume that's reported by CDFA, and apply the
  

20   appropriate values.  So simplified way of saying it, CDFA
  

21   determines volume, the Department or the Order here determines
  

22   value.
  

23      Q.  Okay.  Your Honor, with that and the modifications, I
  

24   would move to admit Exhibit 171.
  

25       JUDGE CLIFTON:  Okay.  Now, we didn't talk yet about this
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 1   alternative way of dealing with Section 1051.17.  Do you want
  

 2   him to address that?
  

 3       MS. HANCOCK:  He covered that part first.  He went in
  

 4   reverse order and covered Section 17 first and then 71.
  

 5       JUDGE CLIFTON:  Oh, because what we did on Exhibit A is
  

 6   identical; is that right?
  

 7       MS. HANCOCK:  They are similar, but not identical.  They
  

 8   are not -- they are not dependent on each other.  These are two
  

 9   different ways of accomplishing the same result.
  

10       JUDGE CLIFTON:  Okay.  With all due respect, even though
  

11   he's already covered it, I would like for us just to look at
  

12   it.
  

13           Mr. Tosi, I would like you to look at what you have in
  

14   yellow at the very end of Exhibit 171.  Do you see it?
  

15       MR. TOSI:  Yes, your Honor, I do.
  

16       JUDGE CLIFTON:  All right.  So this is an alternative that
  

17   rather than having one section that discusses skim milk and the
  

18   other section that discusses buttermilk, you put them together.
  

19       MR. TOSI:  That's correct.
  

20       JUDGE CLIFTON:  Okay.  And here you have spelled out the
  

21   words the California Department of Food and Agriculture.  Is
  

22   that how you want to leave it?
  

23       MR. TOSI:  When I look at the balance or what has already
  

24   been said in the co-op model here of that section, it's CDFA is
  

25   defined as California Department of Food and Agriculture.  I
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 1   think we could leave it at that.  Continue to say it out, to
  

 2   spell it out, or just to use the acronym CDFA.
  

 3       JUDGE CLIFTON:  Okay.  You know, we have got the acronym
  

 4   just a few paragraphs higher, right?  In the definition?
  

 5       MR. TOSI:  That's correct.
  

 6       JUDGE CLIFTON:  So this is in the definition section.  And
  

 7   I just wondered if you wanted to be consistent here with the
  

 8   proposals that you had already made, where you say CDFA.
  

 9       MR. TOSI:  I think it would be very acceptable to use the
  

10   an acronym CDFA, and changing it in that way would not, would
  

11   not in any way confuse the order language.
  

12       JUDGE CLIFTON:  Okay.  So which do you prefer?  I know both
  

13   are acceptable.
  

14       MS. HANCOCK:  How about if we change it to CDFA.
  

15       MR. TOSI:  CDFA would be fine.
  

16       JUDGE CLIFTON:  Okay.  So I'm going to strike, on my copy,
  

17   and invite Ms. May to strike on the record copies, the
  

18   California Department of Food and Agriculture and insert
  

19   instead CDFA.  And then when you walked us through the changes
  

20   earlier on page 2 of Exhibit A, you used the phrase, let's
  

21   see -- I think we're good.  So here you are saying, here you
  

22   are saying "as calculated by the CDFA and reported".
  

23   Previously, when we were working in Section 1051.60, see if
  

24   there was any change there.  I'm just looking to see if there's
  

25   any difference in way you have already led us this morning.
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 1   Okay.  So I don't -- I -- this wording is a little different
  

 2   from what you suggested this morning.  But it means the same, I
  

 3   think.  So -- so this gives us an alternative to look at.  All
  

 4   right.
  

 5           Is there anything further, Ms. Hancock, before I
  

 6   determine whether there are any objections to the admission of
  

 7   Exhibit 171?
  

 8       MS. HANCOCK:  No, your Honor.
  

 9       JUDGE CLIFTON:  Does anyone wish to question Mr. Tosi
  

10   before determining whether you have any objections?   No one.
  

11   Are there any objections to the admission into evidence of
  

12   Exhibit 171?  There are none.  Exhibit 171 is admitted into
  

13   evidence.
  

14            (Thereafter, Exhibit 171, was
  

15            received into evidence.)
  

16       MS. HANCOCK:  I have no further questions at this time,
  

17   your Honor.
  

18       JUDGE CLIFTON:  All right.  Who would like to go first to
  

19   question Mr. Tosi?  I see no one.  Does anyone have any
  

20   questions?  Mr. Richmond?
  

21                       RECROSS-EXAMINATION
  

22   BY MR. RICHMOND:
  

23      Q.  Bill Richmond, USDA.
  

24           We appreciate you getting back up on the stand,
  

25   Mr. Tosi, to help us better understand this.  So just one
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 1   question about 1051.17 where you are requesting the CDFA to
  

 2   provide the volume of skim milk and butterfat as a way to help
  

 3   us understand the volume of exempt quota so we can then
  

 4   calculate the value.  Is this something that they currently do
  

 5   or is this something new that they are going to need to --
  

 6      A.  Well, there are some subtle differences here.  CDFA
  

 7   talks about quota and exempt quota in terms of solids not fat.
  

 8   In terms of using the co-op proposed, co-op proposal as a
  

 9   model, when we're looking at Class I value, they are describing
  

10   things in terms of skim and butterfat and there's a subtle
  

11   difference there in how we make that translation.  I'm not
  

12   exactly sure how you, how we would do that.  You know, in this
  

13   one proposal they are choosing to look at things at least with
  

14   respect to Class I value, a little bit differently than how
  

15   California does it.  Okay?
  

16           The DI proposal tends to more mimic the current
  

17   California way of how they come up with that.  We didn't want
  

18   to belabor, you know, which one is better, which one is
  

19   superior, but trying to offer alternatives for the Department,
  

20   recognizing that there are subtle differences here that -- that
  

21   the point is, is that whatever that volume is of exempt quota,
  

22   leave that to the Department, excuse me to CDFA to determine
  

23   what those values, what those volumes are.  And then knowing
  

24   what what those volumes are, let the Market Administrator apply
  

25   values then to determine that portion of it.
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 1      Q.  Okay.
  

 2      A.  And it's -- I don't -- I have some sympathy for the
  

 3   Department here.  When I was on your side, you know really well
  

 4   that how we would have to try to sort through these sorts of
  

 5   things.
  

 6      Q.  Well, we appreciate it.  That helps, thank you.
  

 7      A.  Thank you.
  

 8       JUDGE CLIFTON:  All right.  Any other questions for
  

 9   Mr. Tosi on this topic?  Mr. English?
  

10                       RECROSS-EXAMINATION
  

11   BY MR. ENGLISH:
  

12      Q.  Good morning, Mr. Tosi, Chip English.
  

13           I'm looking at Exhibit 171 and the language in yellow
  

14   for the revisions to 1051.71.  And I'm just still struggling a
  

15   little bit with how this would work.  And so, for instance, you
  

16   used the phrase "less the value of exempt quota as determined
  

17   by the Market Administrator."  But -- but the value of exempt
  

18   quota is nowhere else used.  And so I'm just wondering what is
  

19   it, both industry and the Market Administrator would know they
  

20   are doing, that he is doing for a calculation?
  

21      A.  If I have understood what you have asked me, it would
  

22   be CDFA providing the volume of quota in however, whatever
  

23   those volumes how they report it.  Okay?  And that it would be
  

24   the Market Administrator through how prices are, or values are
  

25   assigned to pounds, to come up with value.  And the attempt
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 1   here is that what -- what we're conceptually trying to do here,
  

 2   this was another way of saying, well, let's look at when
  

 3   payments are actually made, and Section 71 deals with how
  

 4   payments, in part, are, how payments are made to producers.  If
  

 5   we just -- if there, if we just subtract out that value which
  

 6   is going to be retained by the exempt quota holders, we can
  

 7   take that out of the total value, then, in turn now what we're
  

 8   doing is we're paying it out to the producers what they are
  

 9   owed under the order.
  

10      Q.  And the bottom line is, by putting this in Section 71
  

11   the total, the dollars to that would otherwise be paid to the
  

12   pool on exempt quota, won't be paid to the pool, correct?
  

13      A.  I think that's correct.
  

14      Q.  Okay.  I have no further questions.
  

15       JUDGE CLIFTON:  Any other questions for Mr. Tosi on this
  

16   topic?  Nothing.  All right.  I really like the way you, you
  

17   know, I'm impressed, Mr. Tosi, with your way to use just a few
  

18   words to describe an enormous undertaking.  It is very helpful
  

19   to keep it simple, right?  So you did a really good job here.
  

20   I really like the difference between yesterday and today.
  

21   Okay.
  

22           Any other questions for Mr. Tosi?  None.  All right.
  

23   Then, Ms. Hancock, shall he remain here for his next segment of
  

24   testimony?
  

25       MS. HANCOCK:  That would be great, your Honor.
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 1       JUDGE CLIFTON:  Very good.  And I notice some more
  

 2   documents came, so we'll mark those.  Help me, I'm a little
  

 3   addled.  I didn't admit 171, yet, did I?  You moved it.  I went
  

 4   on to question him some more, and I never responded to your
  

 5   motion.  All right.  I think.  Did I?  Did I admit 171?
  

 6       MS. MAY:  Yeah, you admitted it before Bill --
  

 7       MS. HANCOCK:  Let's just do it one more time to be sure.
  

 8       JUDGE CLIFTON:  No harm in doing it twice.  Thank you.
  

 9   Exhibit 171 is admitted into evidence.
  

10            (Thereafter, Exhibit 171, was
  

11            received into evidence.)
  

12       JUDGE CLIFTON:  All right.  Good.
  

13       MS. HANCOCK:  So we should have the first document is an
  

14   exhibit or testimony, second document is an exhibit packet.
  

15       JUDGE CLIFTON:  All right.  So I am marking as Exhibit 172,
  

16   testimony of Gino Tosi in Support of Proposal 4.  172.
  

17           I am marking Exhibit 173, the exhibits in support of
  

18   that.
  

19           (Thereafter, Exhibit 172 and Exhibit 173 ,
  

20            were marked for identification.)
  

21       JUDGE CLIFTON:  Yes.  So -- yes, Ms. Hancock, you may
  

22   proceed.
  

23       MS. HANCOCK:  Thank you, your Honor.
  

24                       DIRECT EXAMINATION
  

25   BY MS. HANCOCK:
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 1      Q.  Mr. Tosi, Exhibit 172, did you prepare that statement?
  

 2      A.  Yes, I have.
  

 3      Q.  Would you mind reading that statement into the record?
  

 4      A.  Certainly.
  

 5       MR. BESHORE:  Your Honor?
  

 6       JUDGE CLIFTON:  Yes, Mr. Beshore?
  

 7       MR. BESHORE:  Before Mr. Tosi proceeds with his testimony,
  

 8   his prepared testimony which has been marked as Exhibit 172, I
  

 9   had the opportunity to review it.  It was pre-passed out by
  

10   Ms. Hancock, which I appreciate.  I would just like to make one
  

11   efficient standing objection to the testimony, or to a great
  

12   portion of it.  It's replete with legal analysis, legal
  

13   argument, interpretation of cases, which are -- which are now
  

14   being made, offered as Exhibit 173.  I mean, court decisions.
  

15   It's analysis of of the Congressional statute, etcetera.
  

16           Mr. Tosi has expertise in Federal Milk Marketing Orders
  

17   but not in law.  And I just want a standing objection to all of
  

18   the legal analysis, which it's replete with that.  That's, I
  

19   won't make it anymore, I won't butt in every time we get to a
  

20   paragraph or a sentence or whatever, but I want that standing
  

21   objection.
  

22       JUDGE CLIFTON:  Thank you, Mr. Beshore, the objection is
  

23   noted.  Nevertheless, the evidence will come in.  I urge the
  

24   Agricultural Marketing Service to use your objection as a
  

25   caution.  The Secretary can interpret these things.  And
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 1   perhaps these ideas about how they might be interpreted will be
  

 2   useful.  All right.  You may proceed, Ms. Hancock.
  

 3   BY MS. HANCOCK:
  

 4      Q.  Mr. Tosi, would you proceed to read Exhibit 172?
  

 5      A.  Yes, thank you.
  

 6           My name is Gino Tosi.  I previously testified in
  

 7   support of Proposal 3 on behalf of the California Producer
  

 8   Handlers Association and I now am appearing on, appearing on
  

 9   behalf of Ponderosa Dairy ("Ponderosa") in support of its
  

10   proposal published in the Hearing Notice as Proposal 4.
  

11           The intent of Proposal 4 is to provide for, in the
  

12   event that this proceeding results in the issuance of a Federal
  

13   Milk Marketing Order ("FMMO"), continuing the exclusion of
  

14   out-of-state milk from the pooling and pricing provisions of
  

15   the FMMO as it is currently excluded from the pooling and
  

16   pricing under the California State Order.  Specifically, this
  

17   would be accomplished through a provision that is a part of all
  

18   Federal Milk Marketing Orders ("FMMO's") specifying payments to
  

19   be made by handlers operating a partially-regulated
  

20   distributing plant.
  

21           The Cooperative proposal does not provide for such
  

22   exclusion.  I understand the Dairy Institute of California
  

23   ("DI") proposes two pools in its proposal, one delegated to the
  

24   State of California for quota, and one for, put in quotes
  

25   there, a "traditional" FMMO pooling that results in a Federal
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 1   Order blend price.
  

 2           The need for the Ponderosa proposal arises from the
  

 3   inability of milk produced outside the State of California and
  

 4   delivered to plants in California, from receiving the full
  

 5   benefits of being pooled.  Such out-of-state milk would receive
  

 6   differential treatment, and bear pricing burdens that, in my
  

 7   opinion, constitute a trade barrier to the out-of-state
  

 8   producer.  The current California State Order, which once
  

 9   pooled and priced out-of-state milk, no longer does so because
  

10   the Supreme Court found this to be in violation of the Commerce
  

11   Clause of the Constitution.
  

12      Q.  Mr. Tosi, should we say the U.S. Supreme Court and the
  

13   District Court?
  

14      A.  Yes.  In my characterizations here, I'm, I respect
  

15   Mr. Beshore saying that I'm not a legal expert, but I will say
  

16   this in layman's terms.  The case, that Supreme Court case said
  

17   what it said, and that case is not a result of California being
  

18   in compliance with the Commerce Clause of the United States, of
  

19   the Constitution of the United States.
  

20      Q.  So after U.S. Supreme Court, if we insert "and as
  

21   found" or "and on remand to the District Court" would that --
  

22      A.  Correct.  Yes.  The Supreme Court case, and we have it,
  

23   we have the full presentation of that, the case, and the
  

24   decision of the Supreme Court, and the remand is in an exhibit.
  

25      Q.  And is that in Exhibit 173?
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 1      A.  Yes, it is.
  

 2      Q.  Did we get the change made on that?
  

 3       JUDGE CLIFTON:  No.  When you read it, Mr. Tosi, you left
  

 4   out the United States both in referring to the Supreme Court
  

 5   and in referring to the Constitution, so I'm going to have you
  

 6   read your sentence again.
  

 7       MR. TOSI:  The last sentence there, your Honor?
  

 8       JUDGE CLIFTON:  Yes, please.
  

 9       MR. TOSI:  The current California State Order, which once
  

10   pooled and priced out-of-state milk, no longer does so because
  

11   the U.S. Supreme Court found this to be in violation of the
  

12   Commerce Clause of the U.S. Constitution.
  

13       JUDGE CLIFTON:  Thank you.  And Ms. May, what we will
  

14   insert is just after the phrase "U.S. Supreme Court" we will
  

15   insert "and on remand to the District Court," capital D
  

16   District, capital C, Court.  Done.
  

17           So, and I want you to read the headings, Mr. Tosi, so
  

18   you may begin with the next heading.
  

19       MR. TOSI:  Thank you, your Honor.
  

20   Background
  

21           I make reference to my earlier testimony in which I
  

22   describe my background, and I ask that testimony be noticed
  

23   here for the purposes of my testimony on behalf of the
  

24   Ponderosa proposal.
  

25   Proposal 4 Specifics
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 1           Proposal 4 would add a new paragraph (e) to
  

 2   Section 1051.76, as described in either Proposal 1 of the
  

 3   Cooperatives or Proposal 2 of DI.  The proposed order language
  

 4   would be as follows:
  

 5           In bold would be the title of this section, and it
  

 6   reads:
  

 7       Section 1051.76, Payments by a handler operating partially
  

 8   regulated distributing plant.
  

 9           Sub paragraph (e) would read:
  

10           Any handler may elect partially-regulated distributing
  

11   plant status for any plant located within the California
  

12   marketing area with respect to receipts of milk from farms
  

13   located outside of the California marketing area.  Such plant
  

14   shall, with respect to such receipts, make an election provided
  

15   for in Section 1051.76 and shall meet the reporting and payment
  

16   requirements of paragraph (a) or paragraph (b) of this section,
  

17   with respect to such receipts.
  

18           While the above is the proposed language for a FMMO --
  

19       JUDGE CLIFTON:  Start again that sentence.
  

20       MR. TOSI:  While the above is the proposed order language
  

21   for an FMMO for the State of California, there may be concern
  

22   about how the proposed California FMMO order might view
  

23   receipts about out-of-state milk at California plants.
  

24   Specifically, the concern is whether such milk receipts may be
  

25   treated as -- and I used words in quotes -- "other source milk"
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 1   which is defined or as currently defined, in Part 1000.14 of
  

 2   all current FMMO's.  If that milk is downgraded to a lower
  

 3   classified valued use because it is treated as other source
  

 4   milk, then the objective the Ponderosa proposal is essentially
  

 5   defeated or is defeated, as the milk being shipped is for
  

 6   Class I use.
  

 7           The Ponderosa proposal is structured after and
  

 8   incorporates paragraphs (a) and (b) of Part 1000.76, which is
  

 9   applicable to all FMMO's.  Part 1000.76 never makes reference
  

10   to other source milk.  However, other source milk is referenced
  

11   in Section 1051.60, but only to conditions specified in
  

12   1000.76(a)(4), as it relates only to plants that would utilize
  

13   the option in Section 1000.76(d), which has never been used by
  

14   any entity utilizing the partially regulated distributing plant
  

15   provision.
  

16           The regulatory options provided in Part 1000.76 has
  

17   worked well, and to my knowledge, milk receipts by a partially
  

18   regulated distributing plant have not been downgraded as other
  

19   source milk.  And if you examine section, and I'm using the,
  

20   rather than citing a number, I'm using the characterization
  

21   XXXX.30(b) describing it in that way, is that every order has
  

22   its own unique section for this Section 30(b), and rather than
  

23   cite ten different Marketing Order section numbers, to just use
  

24   the shorthand for that as being XXXX.  So I'll begin that
  

25   sentence anew.
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 1           If you examine Section XXXX.30(b) of current FMMO's,
  

 2   all provide that handlers operating a partially regulated
  

 3   distributing plant with respect to such milk receipts would be
  

 4   producer milk as if the plant had been fully regulated and is
  

 5   reported in lieu of producer milk.
  

 6           This is rather technical and tedious.  And in the event
  

 7   that out-of-state milk may be treated as other source milk,
  

 8   then the regulatory language is proposed to read as follows:
  

 9   And I'll start off by saying here is that what I'm showing here
  

10   in the written testimony is that everything that's being said
  

11   as being part of our proposed Section 1051.76 in subparagraph
  

12   (e), is identical to what I just previously read, but we're
  

13   going to add a new sentence, and it is presented in this
  

14   written testimony as in italics and that is underlined.  And
  

15   that addition would read:
  

16           The reporting and classification requirement in
  

17   calculating the value of milk pursuant to Section 1051.60
  

18   pertaining to producer milk, shall apply to the volume of milk
  

19   subject to an election hereunder, and such milk shall not be
  

20   treated as other source milk.
  

21           Throughout my career in dairy --
  

22       JUDGE CLIFTON:  No, no, no, go ahead and read that next
  

23   paragraph, it has value.
  

24       MR. TOSI:  Okay.  (The testimony in italics and underlined
  

25   is the additional language that may need to be added to the
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 1   Ponderosa proposal, and should settle any issues with the
  

 2   regulatory treatment of out-of-state milk -- ) excuse me, I
  

 3   excuse me, I did say that correctly, (with respect to, with the
  

 4   regulatory treatment of out-of-state milk as other source
  

 5   milk.)
  

 6       JUDGE CLIFTON:  Okay.  I got it, but read that again,
  

 7   please.
  

 8       MR. TOSI:  Okay.  The testimony in italics and underlined
  

 9   is the additional language that may need to be added to the
  

10   Ponderosa proposal and should settle any issues with the
  

11   regulatory treatment of out-of-state milk as other source milk.
  

12           Throughout my career at the Dairy Programs, I was
  

13   relied upon to have a working knowledge of various court cases
  

14   and the legal requirements for imbedding into milk marketing
  

15   order provisions.
  

16           My previous participation with the Justice Department
  

17   in a Commerce Clause violation case before the
  

18   U.S. Supreme Court and other lawsuits gave me insight into the
  

19   applicability of certain conclusions and requirements that are
  

20   applied in promulgating and amending a Federal Milk Marketing
  

21   Order, (FMMO).  During my work in Dairy Programs, orders
  

22   promulgated or amended by formal rule making needed to be
  

23   consistent with, for example, Section 608(c)(5) and
  

24   Section 608(c)(18) of the Agricultural Marketing Agreement Act
  

25   ("AMAA").  I have in past decisions, drawn direct reference to
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 1   Section 608(c)(5) and every decision issued by the Department
  

 2   makes specific findings related to Section 608(c)(18).  The
  

 3   Hillside Dairy vs. Kawamura case was a very recent and
  

 4   important case that went before the Supreme Court in 2004.
  

 5       JUDGE CLIFTON:  Which Supreme Court?
  

 6       MR. TOSI:  The U.S. Supreme Court.
  

 7       JUDGE CLIFTON:  Thank you.
  

 8       MR. TOSI:  It was not a case directly concerning FMMO's,
  

 9   but I find it to be instructive for this proceeding in
  

10   identifying the shortcomings the Cooperative and DI proposals
  

11   regarding out-of-state milk, and which gives rise to the need
  

12   for Proposal 4.
  

13           The combination of the Supreme Court ruling and the
  

14   District Court ruling on remand, found that the California's
  

15   1997 decision to pool and price milk received from
  

16   out-of-state, discriminated against such milk and was an
  

17   impermissible trade barrier.  And it would be Exhibit 173
  

18   reflects these decisions, and the -- and the further discussion
  

19   from the court's ruling.
  

20       JUDGE CLIFTON:  All right.  Ms. May, you will insert there
  

21   in the blank 173 on the record copies.  Thank you.
  

22       MR. TOSI:  I'm of the opinion that if the Cooperatives'
  

23   proposal for California FMMO is promulgated without providing
  

24   for the exclusion of out-of-state milk from pooling and pricing
  

25   provisions, it would result in out-of-state milk's differential
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 1   treatment and present an unfair trade barrier that burdens
  

 2   out-of-state milk producers.  This would place an unwarranted
  

 3   burden on out-of-state producers, and would needlessly force
  

 4   out-of-state milk producers, such as Ponderosa, to again seek
  

 5   redress on an issue that's already been decided by the nation's
  

 6   highest court.  I do recognize why the Cooperatives take their
  

 7   position, they see themselves as the entities that balance the
  

 8   Class I needs of a marketing area, and if that milk is not
  

 9   pooled, it avoids or does not share in the cost associated with
  

10   balancing.  And that point may be valid if there were no quota
  

11   pricing system that confers only benefits to milk that's
  

12   produced within the boundaries of California, and if
  

13   out-of-state producers could participate in transportation
  

14   allowances that are funded from pool revenues.
  

15       JUDGE CLIFTON:  Thank you.  And I want you to read that
  

16   sentence one more time, slowly.
  

17       MR. TOSI:  The last sentence, your Honor?
  

18       JUDGE CLIFTON:  Yes, please.
  

19       MR. TOSI:  This point may be valid if there were no quota
  

20   pricing system that confers benefits only to milk that is
  

21   produced within the boundaries of California, and if
  

22   out-of-state producers could participate in transportation
  

23   allowances that are funded from pool revenues.
  

24           Out-of-state milk can never opt into the state quota.
  

25   Specifically, in-state producers can purchase their own quota
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 1   and enjoy the pricing benefits conferred under the order.  I
  

 2   contrast this to FMMO's that provided a degree of seasonal
  

 3   price differences for milk that did not meet certain criteria
  

 4   for a higher price.  And base-excess plans are a good example.
  

 5   The last Federal Order to provide a base-excess plan was the
  

 6   pre-Reform Carolinas Order.  (And no current Federal Milk
  

 7   Marketing Order provides for such a plan, and in fact, the
  

 8   authority provided in the AMAA for base-excess expired awhile
  

 9   ago.)
  

10       JUDGE CLIFTON:  When, just so it's clear to people
  

11   listening in, when you refer to base-excess, you have it
  

12   hyphenated, right?  You have base, hyphen, excess.
  

13       MR. TOSI:  Correct, your Honor.
  

14       JUDGE CLIFTON:  Thank you, you may continue.
  

15       MR. TOSI:  Unlike California's quota system, in which
  

16   out-of-state milk is denied the benefits of the State Order
  

17   program, milk that was priced at a lower "excess" price could
  

18   graduate to receiving the higher "base" price when new base
  

19   forming times were provided.  Such milk had nothing to do with
  

20   where or in what state the milk was produced.  I do note that
  

21   in the 1960's, for example, the State of Oregon --
  

22       MS. HANCOCK:  Start that sentence again.
  

23       MR. TOSI:  I do note that in the late 1960's, the State of
  

24   Oregon temporarily administered a base-excess plan in
  

25   conjunction with the Federal Order until the termination of the
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 1   order.  I am of the opinion that this is not the same as the
  

 2   State of California continuing to administer its quota system,
  

 3   which is essentially a feature under the Cooperative proposal
  

 4   that makes it impossible for out-of-state milk to ever own, to
  

 5   own quota.  This is also true under the DI proposal, depending
  

 6   on whether current quota holders would opt out of the quota
  

 7   system of milk valuation (in an event that, an event I think
  

 8   unlikely, given the value of quota, given that the value of
  

 9   quota has been capitalized into the valuation of quota holder
  

10   assets.)  The purpose of base-excess plans was to "even out",
  

11   and I used the term "even out", milk production during the
  

12   year, rather than face the large milk price swings that usually
  

13   occur in the spring months when milk production is usually
  

14   higher and prices are lower, compared to the fall months, when
  

15   production is usually lower and prices are higher.
  

16           As discussed in Dr. Schiek's testimony, the DI proposal
  

17   shows a much higher sensitivity to the pricing requirements of
  

18   the AMA when compared to the Cooperative proposals.
  

19       JUDGE CLIFTON:  And you are talking about price
  

20   requirements of the what?
  

21       MR. TOSI:  Of the AMAA.
  

22       JUDGE CLIFTON:  Thank you.
  

23       MR. TOSI:  When compared to the Cooperatives proposal.
  

24   Ponderosa chooses to avoid the complexities and arguments of
  

25   whether or not the concept of two separate pools, a
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 1   "traditional" Federal Order pool, and a California State pool,
  

 2   that would exist to recognize or redistribute revenue and
  

 3   recognize quota is the magic bullet that settles such a complex
  

 4   issue.  The entire issue of quota is something that the State
  

 5   of California and its dairy farmers have been debating for a
  

 6   long time, and from things, and the from the little bit that I
  

 7   have observed from other testimony that, that I have gathered
  

 8   from other witnesses that appeared here, it doesn't seem like
  

 9   it is going to be an issue that's going to be settled anytime
  

10   soon.  And it's not clear that offering a choice to "opt out"
  

11   of quota or non-quota pricing will ensure that the AMAA
  

12   requirement of uniform pricing (Section 608(c)(5)(B)) simply
  

13   because producers can choose the basis on which they are paid
  

14   versus being paid based on whether the order requires, or that
  

15   it similarly avoids the creation of a trade barrier or
  

16   Section 608(c)(5)(G)).  It's an innovative idea for bringing an
  

17   end to quota by looking at them as a sort of an annuity payment
  

18   that pays out an estimated $1.2 billion of quota value over
  

19   time.  However, the quota issue remains far, far from being
  

20   settled.
  

21           As presented, the Cooperative proposal also provides
  

22   for a transportation credits or allowances on milk, and is
  

23   restricted only to milk produced within California.  DI
  

24   recently amended its proposal to allow out-of-state producers
  

25   to qualify for a transportation allowances, which we,
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 1   Ponderosa, supports in furtherance of equal treatment for
  

 2   producers.  If transportation credits were deprived to
  

 3   out-of-state producers, it would be another example of how
  

 4   pooling out-of-state milk may be viewed and found to be
  

 5   discriminatory.
  

 6       JUDGE CLIFTON:  Now, I would like you to read it again for
  

 7   one reason.
  

 8       MR. TOSI:  Okay.
  

 9       JUDGE CLIFTON:  You used the word at the beginning of the
  

10   sentence, you said if transportation credits.  Now --
  

11       MR. TOSI:  I'm sorry, it's transportation benefits.
  

12       JUDGE CLIFTON:  Right.  And earlier in your paragraph you
  

13   talked about transportation credits or allowances, and we got
  

14   both of them involved.  So you are talking about any kind of
  

15   transportation benefits.
  

16       MR. TOSI:  Yes, your Honor.
  

17       JUDGE CLIFTON:  So would you read that sentence again?
  

18       MR. TOSI:  Okay.  If transportation benefits were deprived
  

19   to out-of-state producers, it would be another example of how
  

20   pooling out-of-state milk may be viewed as, and found to be
  

21   discriminatory.  Out-of-state milk paying into the pool
  

22   provides the revenue that funds transportation credits and
  

23   allowances a benefit that's not available to out-of-state milk.
  

24           As I said earlier, my work experience in Dairy Programs
  

25   required an understanding of Section 608(c)(5) of the AMAA.
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 1   This has often been referred to as the pricing standard of the
  

 2   AMA.  It provides --
  

 3       JUDGE CLIFTON:  How many A's?
  

 4       MR. TOSI:  AMAA.
  

 5       JUDGE CLIFTON:  Thank you.
  

 6       MR. TOSI:  Okay.  This has often been referred to as the
  

 7   pricing standard of the AMAA.  It provides mandatory
  

 8   requirements that essentially prohibit using pricing methods as
  

 9   a way to attract -- erect trade barriers.  In this regard --
  

10       JUDGE CLIFTON:  All right.  I want you to read that
  

11   sentence one more time.  You said it correctly, I just want you
  

12   to read it again.
  

13       MR. TOSI:  It provides mandatory requirements that
  

14   essentially prohibit using pricing methods as a way to erect
  

15   trade barriers.  In this regard, Congressional intent in the
  

16   2014 Farm Bill to -- please strike the word "was" --  and I'll
  

17   begin that sentence anew.  In this regard, Congressional intent
  

18   in the 2014 Farm Bill to establish a separate FMMO for
  

19   California and give California the right to reblend and
  

20   distribute milk pooled under the Order so as to recognize quota
  

21   value.
  

22       JUDGE CLIFTON:  Now, you need the "was" in there, because
  

23   you don't have a verb.
  

24       MR. TOSI:  No, you are correct, your Honor, I apologize for
  

25   that.

7501



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1       JUDGE CLIFTON:  Okay.  So leaving it in, read the sentence
  

 2   again, slowly, because it has a lots in it
  

 3       MR. TOSI:  In this regard, Congressional intent in the 2014
  

 4   Farm Bill was to establish a separate FMMO for California and
  

 5   give California the right to reblend and redistribute milk
  

 6   pooled under it, so as to recognize quota value.
  

 7       JUDGE CLIFTON:  Okay.  So the very end of that, start with
  

 8   "and give California the right" and finish the sentence.
  

 9       MR. TOSI:  And give California the right to reblend and
  

10   distribute milk pooled under it, so as to recognize quota
  

11   value.  Nowhere in the legislation does Congress suspend any of
  

12   the requirements of what a Milk Marketing Order must contain
  

13   and adhere to with respect to the treatment of out-of-state
  

14   milk and trade barriers, and especially Section 608(c)(5).  I
  

15   have read many briefs and many lawsuits that discuss whether
  

16   the intent of Congress is clear or silent.  As I read and
  

17   understand --
  

18       JUDGE CLIFTON:  Read the whole sentence.
  

19       MR. TOSI:  I have read many briefs and many lawsuits --
  

20       JUDGE CLIFTON:  Start again.
  

21       MR. TOSI:  I have read many briefs of many lawsuits that
  

22   discuss whether the intent of Congress is clear or silent in
  

23   legislation.  I read and understand the, as I read and
  

24   understand the Farm Bill, Congress has not suspended any
  

25   requirement of the AMAA in promulgating a separate FMMO for
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 1   California with respect to the treatment of out-of-state milk
  

 2   and trade barriers.  It's my opinion, and it seems also to be
  

 3   DI's opinion, that Congress would have at least mentioned what
  

 4   part of the AMAA is being suspended or modified in promulgating
  

 5   the California FMMO if it had wanted to change the Supreme
  

 6   Court's ruling or the treatment of out-of-state milk.  Well,
  

 7   what's important here?  Why is this important here?  Well, not
  

 8   excluding out-of-state milk from an FMMO from California can
  

 9   reasonably be concluded to have used Section 608(c)(5) to erect
  

10   a trade barrier, and we know what the Supreme Court has ruled
  

11   about that.
  

12           As the Department is being asked to facilitate the
  

13   operation of California law, it cannot realistically address
  

14   discrimination on out-of-state milk by somehow allocating quota
  

15   to out-of-state milk to, if I can use the term quote, "level
  

16   the playing field".  California law does not allow out-of-state
  

17   milk producers to own quota or participate in transportation
  

18   benefits.  Accordingly, it is reasonable to conclude that the
  

19   Department has limited options to avoid a trade barrier outcome
  

20   in promulgating a California FMMO.  These would include, well,
  

21   you could "federalize" -- I used word federalize in quotes.
  

22       JUDGE CLIFTON:  Start --
  

23       MR. TOSI:  Excuse me, I'm sorry.  These include, let's just
  

24   deny having an FMMO.  We could "federalize" quota that's not
  

25   requested by any hearing participant, or eliminating from the
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 1   FMMO the pooling of out-of-state milk.  Ponderosa proposes
  

 2   eliminating from an FMMO pooling of out-of-state milk.  It is
  

 3   simple, it is clean, and it's consistent with California's
  

 4   current exclusion of out-of-state milk from being pooled under
  

 5   the State Order.
  

 6           It's important to note that the Ponderosa proposal is
  

 7   superior to how California excludes out-of-state milk from the
  

 8   pool because Federal Orders have pricing authority across state
  

 9   lines, and Ponderosa's proposal would have California handlers
  

10   buying out-of-state milk to satisfy one of the two pricing
  

11   options (and commonly referred to here as "Wichita option"),
  

12   the unknown minimum price for milk excluded from the pool would
  

13   be known under a Federal Order.  The Wichita option that
  

14   California handlers receiving out-of-state milk would most
  

15   likely utilize is the pricing option provided in Paragraph B
  

16   that the receiving plant demonstrate that the price it pays for
  

17   out-of-state milk is at least equal to what it would have paid
  

18   if it had been fully regulated.  And I note in parentheses
  

19   here, is that, (this price is currently "assumed" as being
  

20   paid; otherwise, it's unlikely that, it's unlikely such milk
  

21   would have been delivered to the plant.  Nevertheless, now, it
  

22   would be factually known.)
  

23           This concludes my testimony in support of Proposal 4.
  

24       JUDGE CLIFTON:  Go ahead and read that whole sentence.
  

25       MR. TOSI:  This concludes?

7504



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1       JUDGE CLIFTON:  Yes.
  

 2       MR. TOSI:  This concludes my testimony on behalf of
  

 3   Ponderosa Dairy in support of Proposal 4.
  

 4       JUDGE CLIFTON:  Thank you.  I would like us to take a break
  

 5   now, it's nearly 11:00.  Please be back and ready to go at
  

 6   11:15.
  

 7       (Whereupon, a break was taken.)
  

 8       JUDGE CLIFTON:  We're back on record at 11:15.  Mr. Tosi,
  

 9   you may come back to the witness stand.  Yes?  No?  Perhaps
  

10   not.  Just a moment.
  

11       MR. BESHORE:  Marvin Beshore.  Thank you.  Thank you, your
  

12   Honor.  I have conferred with Ms. Hancock during the break, and
  

13   as we had indicated yesterday and again this morning, there are
  

14   two dairy farmers who have come to testify at the hearing.
  

15   They are here now and have a limited time window for
  

16   availability.
  

17           Ms. Hancock has has agreed, and Mr. Tosi, which I
  

18   appreciate very much, required changing some flight plans and
  

19   what not, but we would like to call at this time
  

20   Melvin Medeiros first, and then Christina Medeiros will testify
  

21   after Mr. Medeiros.
  

22       JUDGE CLIFTON:  Good.  I'm very glad we're able to go
  

23   forward with our dairy farmers, dairymen as they are called in
  

24   California.  I'm very grateful to you, Mr. Tosi, for changing
  

25   your flight.  Thank you.
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 1           Mr. Medeiros, you may be seated in the witness stand.
  

 2   I'll swear you in in a seated position.  Would you raise your
  

 3   right hand, please?
  

 4           Do you solemnly swear or affirm under penalty of
  

 5   perjury that the evidence you will present will be the truth?
  

 6       MR. MEDEIROS:  I do.
  

 7       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

 8   name.
  

 9       MR. MEDEIROS:  Melvin Medeiros.  M-E-L-V-I-N,
  

10   M-E-D-E-I-R-O-S.
  

11       JUDGE CLIFTON:  M-E-D-E-I-R-O-S.
  

12       MR. MEDEIROS:  Correct.
  

13       JUDGE CLIFTON:  All right.  Thank you.  Mr. Beshore, you
  

14   may proceed.
  

15       MR. BESHORE:  Yes, your Honor, I would like to have marked
  

16   a one-page document which Mr. Medeiros has prepared and brought
  

17   along, which is titled, Recent Dairy Dispersals and Heifer
  

18   Sales at Local Sale Yards.  And I would ask that that be given
  

19   the next -- if it could be distributed.  It has been already
  

20   distributed.  If it could be given -- this is your Honor's
  

21   copy.
  

22       JUDGE CLIFTON:  Ms. May, I think this would be Exhibit 174.
  

23   Exhibit 174.
  

24            (Thereafter, Exhibit 174, was
  

25            marked for identification.)

7506



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1       JUDGE CLIFTON:  Thank you, Mr. Beshore, you may proceed.
  

 2                        DIRECT EXAMINATION
  

 3   BY MR. BESHORE:
  

 4      Q.  Okay.  So at this point I would like to turn it over to
  

 5   Mr. Medeiros and ask him to present the comments that he has,
  

 6   and identifying and discussing Exhibit 174 as it fits with your
  

 7   comments.
  

 8      A.  Thank you.  Our family farm is located in Laton,
  

 9   California, and it's been business now for 47 years.  Its
  

10   beginnings were back in 1958 when my parents emigrated to
  

11   California from the Azure Island, and --
  

12      Q.  I'm sorry to interrupt you, Mr. Medeiros, but we need
  

13   you to slow down just a bit so that -- it's very important that
  

14   all your, that your testimony verbatim be recorded, and be made
  

15   a part of the transcript here.  And to have that accomplished,
  

16   we just need you to speak a little bit more slowly and
  

17   deliberately so that the stenographer in particular, the court
  

18   reporter, can get every word in so that all of us can
  

19   appreciate every word of your testimony.
  

20       JUDGE CLIFTON:  Adrenaline is a wonderful thing.
  

21       MR. MEDEIROS:  Yeah, well, isn't it, I feel like I'm in a
  

22   basketball game.
  

23           Well, let me start over.  Our family farm is located in
  

24   Laton, California.  We have been in business for 47 years.  It
  

25   all began in 1958 when my parents emigrated from the
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 1   Azure Islands to California.  By 1968, my parents had saved
  

 2   enough money, bought a small herd of cows and leased a facility
  

 3   in Hanford, California.  At that time, we began into the dairy
  

 4   business, but it was tragedy hit the farm three and a half
  

 5   years later.  My dad was killed on the farm by a bull, and I
  

 6   was 9, my sister was 12, and my brother was 19 at that time.
  

 7           My mom pulled us together and decided our dream was
  

 8   going to continue on in this business.  So she went to the
  

 9   local bank, borrowed every dime she could, and bought 38 acres
  

10   and built a dairy facility.  And two years later, we were
  

11   milking cows in Laton, California, which we're currently still
  

12   there today.
  

13           At the age of 18, my brother decided to venture off
  

14   into a different business, and my mom turned to me and said,
  

15   "You are now the next in line."  She handed the reigns of the
  

16   dairy business to me, and I began the journey.
  

17           Not long after that I was married.  I have, my wife and
  

18   I now own Medeiros Dairy.  And we formed a second dairy,
  

19   Medeiros Holsteins.  We have three boys, three
  

20   daughter-in-laws, six grand kids, and they are all a huge part
  

21   of our business.
  

22           My three boys are currently employed by us.  My two
  

23   oldest sons have ventured out and started their own dairies
  

24   within a two-mile radius of our home place, so as you can see,
  

25   we are a family operation.
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 1           We farm approximately 560 acres.  Our Medeiros Dairy
  

 2   ships milk to CDI.  Our Medeiros Holstein Dairy ships milk to
  

 3   DFA.  I currently sit on the board for DFA's Western Council.
  

 4   I represent 25 to 30 dairymen in District 6, which encompasses
  

 5   Fresno and Kings County.
  

 6           I'm here today to support the proposal that the three
  

 7   co-ops have put forward.  Our milk needs to be valued just like
  

 8   it is across the country, so I, as a producer in California,
  

 9   can compete at an equal playing field, and to try to slow down
  

10   the economic disaster that has occurred to all my neighbors and
  

11   other fellow dairymen.
  

12           Just within a two-mile radius of my dairy facility,
  

13   just like other people that have been here and testified
  

14   previously, I, too, have lost friends in this business.  I have
  

15   had six dairies go out within that two-mile radius.  Four of
  

16   them, the facilities have been completely dozed out and those
  

17   dairies will never come back and those cow numbers will never
  

18   re-enter California again.  So those are huge concerns that are
  

19   part of our family, our future in our business.
  

20           And just last week I was sitting down with my
  

21   nutritionist, and we were going over nutrition on the farm, and
  

22   I brought up the question, "how many of your clients have gone
  

23   out-of-state?"  And he said in the last two years, ten percent
  

24   of his clients have exited California, and currently he has
  

25   another ten percent that are actively looking.  I also had the
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 1   opportunity to sit with another nutritionist, and his name is
  

 2   Jon Robison, J-O-N, R-O-B-I-S-O-N, he's the former dairy
  

 3   science professor at Fresno State, he's actually my second
  

 4   son's father-in-law, and very well-known nutritionist in this
  

 5   area.  And he also informed me that 15 percent of his clients
  

 6   have exited California and he anticipates in the near future
  

 7   that it can be as large as 50 percent.  So those concerns are
  

 8   real.  Those are real dairy farmers that are suffering the
  

 9   consequences of our pricing system here in California.
  

10           I also, as I sat down and thought about doing this
  

11   testimony, and I like to refer to the exhibit, and I can't
  

12   remember what number.
  

13       JUDGE CLIFTON:  It's 174.
  

14       MR. MEDEIROS:  I get these sale flyers in the mail, and you
  

15   throw them aside and you really don't think about them.  And
  

16   when I was thinking about coming to do this testimony, I
  

17   thought, you know, we have had some dispersals lately.  So I
  

18   went back through and I contacted these sales barns, and some
  

19   of these sales barns have web sites that have these sales
  

20   posted.  And in the last 60 days, 13 dairy dispersals.  That's
  

21   an astonishing number for me.
  

22           But these interviews that I did the owners of these
  

23   sales yards, what I did not realize, that from, and I'm going
  

24   to refer to the Overlands Stockyards, the January through
  

25   November 1st heifer sales.  When speaking with
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 1   Mr. Peter Belezzuoli, he informed me that 70 percent of those
  

 2   heifers are being exported out of California.  And also with an
  

 3   interview with Nick Martella, he informed me that 90 percent of
  

 4   those heifers are being exported out of California currently.
  

 5   That I did not expect to hear.  Our future in our dairy
  

 6   business has been mortgaged.  Those cows are not coming back.
  

 7   And what's not taken into consideration in this, was private
  

 8   sales, broker sales that have occurred that have occurred in
  

 9   the last 60 to 90 days also.  We have a crisis and it's due, in
  

10   large, by our pricing mechanism in the state.
  

11           I also have a friend that's -- that's even turned to
  

12   breeding his cows to beef animals to try to generate some more
  

13   cash flow.  Those animals are not going to be reproducing
  

14   offspring to be put back into the system.
  

15           So anyway, those are some of the stuff that I just, you
  

16   know, preparing for this testimony, I did a little
  

17   investigation.  So when you look at, you know, and I believe
  

18   Mr. Netto was here a few days ago and testified, at all three
  

19   co-ops were at six and a half percent reduction in production
  

20   at this time.  If you look at these numbers, you see the
  

21   exiting dairymen, those numbers are real.  I see the numbers
  

22   sitting on the board, those numbers are real.  The production
  

23   is starting to go away and dairymen are looking for elsewhere
  

24   to do business.
  

25           But, as I close, what I find interesting about the
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 1   dairymen in this business is, we have had many issues in the
  

 2   past, and dairy, California dairymen have always been
  

 3   independent.  Different views, going off in different
  

 4   directions.  But when it comes to this proposal, they are
  

 5   unanimous behind this thing.  The dairy producers that I speak
  

 6   with know that this is a vital tool to the sustainability of
  

 7   the dairy industry in California.  They realize it, they have
  

 8   embraced it.  And producers understand that this proposal will
  

 9   help them pass that dairy to the next generation.
  

10           So, I'd like to, you know, finish my testimony with
  

11   that.  And I thank the USDA.  We, as producers, appreciate this
  

12   process, and to your Honor.
  

13       JUDGE CLIFTON:  Thank you, Mr. Medeiros.  I'm very glad you
  

14   are here to testify.  I know you were here earlier and you have
  

15   come back, and I appreciate your time very much.  Mr. English?
  

16       MR. ENGLISH:  Your Honor, I certainly did not want to
  

17   interrupt this witness.  I do, however, want to at least
  

18   interpose an objection as to hearsay with respect to what
  

19   nutritionists or others told him about what other people were
  

20   doing.  I think that's -- that's certainly hearsay and may even
  

21   be double hearsay, so I just want to note an objection.
  

22       JUDGE CLIFTON:  Yes, your objection is noted and the
  

23   testimony stands.  It would be very interesting to have those
  

24   two nutritionists come and testify at a hearing like this so we
  

25   could talk to them about it, but since they are not here, I do
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 1   accept this witness' representation of what they said.  All
  

 2   right.  Mr. Beshore?
  

 3   BY MR. BESHORE:
  

 4      Q.  Yes.  Thank you.  Marvin Beshore.
  

 5          Just a couple of additional questions, Mr. Medeiros.
  

 6   Can you tell us just a little bit more about Medeiros Dairy and
  

 7   Medeiros Holsteins?  How many cows are you milking in each
  

 8   operation?
  

 9      A.  We're approximately milking 800 cows at each facility.
  

10      Q.  Okay.  And what county is Laton in?
  

11      A.  Fresno County.
  

12      Q.  The Exhibit 174, the information that you collected
  

13   with respect to dispersal and heifer sales at local sales
  

14   yards, first of all, can you tell us what a dispersal is?
  

15      A.  Dairymen going out of business.
  

16      Q.  Okay.  So that's a complete sale of the of the herd?
  

17      A.  They are gone.
  

18      Q.  Okay.  And it's a word that's used in this context, but
  

19   in dairy farming context, and sale context, it hasn't
  

20   necessarily been used and defined in this hearing, that's why I
  

21   asked that.
  

22           Okay.  Where is, in what county, what city is Overland
  

23   Stockyard?
  

24      A.  They are in Hanford, California, which is Kings County.
  

25   And I'll go just a step further.  From this location here,
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 1   these sale barns are all within a 50-mile radius.
  

 2      Q.  Of this location?
  

 3      A.  Of this location.
  

 4      Q.  Okay.  Can you just, just go down and tell us where the
  

 5   other ones are located, if it is not self-evident?
  

 6      A.  Turlock Livestock is going to be north of us.
  

 7      Q.  In Turlock?
  

 8      A.  Correct.
  

 9      Q.  Okay.
  

10      A.  A&M Livestock is also in Hanford, California.  And
  

11   Dos Palos Y is in Dos Palos, California.
  

12      Q.  Which is what county would that be?
  

13      A.  I believe Fresno.  I believe Fresno.
  

14      Q.  Okay.  So these are all Fresno or Kern?
  

15      A.  Fresno or Kings.
  

16      Q.  Kings, I'm sorry.  Thank you.  Just maybe one final
  

17   question.  Your, you have both a CDI farm and DFA farm and you
  

18   are on the area council for DFA.  Have your neighbors and
  

19   members of DFA and CDI always supported a Federal Order for
  

20   California?
  

21      A.  Yes, they have.
  

22      Q.  Okay.  When did they come to that position?
  

23      A.  Well, I think after they've exhausted the options
  

24   through the state, and realizing that the industry was
  

25   beginning to fail and something needed to be done.
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 1      Q.  Thank you.  I thank you.  I would move the admission of
  

 2   Exhibit 174, your Honor, and I have no other questions.
  

 3       JUDGE CLIFTON:  All right.  Thank you.  I think we do need
  

 4   to flesh out exactly what you are showing us here.  So,
  

 5   Mr. Medeiros, when we look at the Overland's sales, and we have
  

 6   these different dairies being sold, and you have numbers, I
  

 7   know those numbers represent heads of cow.
  

 8       MR. MEDEIROS:  Correct.
  

 9       JUDGE CLIFTON:  Okay.  We don't particularly, in those
  

10   numbers by each dairy, we don't necessarily know what, whether
  

11   those are milking cows or what they are; is that correct?
  

12       MR. MEDEIROS:  Those are milking cows.
  

13       JUDGE CLIFTON:  Okay.  So, for example, the GMC Dairy and
  

14   we see a sale on October 30 of 2015, I presume, correct?  The
  

15   last 60 days.
  

16       MR. MEDEIROS:  GMC Dairy?
  

17       JUDGE CLIFTON:  Yes.
  

18       MR. MEDEIROS:  Of 1850 head of cattle?
  

19       JUDGE CLIFTON:  Yes.
  

20       MR. MEDEIROS:  Correct.
  

21       JUDGE CLIFTON:  On what date?
  

22       MR. MEDEIROS:  10/30.
  

23       JUDGE CLIFTON:  All right.  So every place on this exhibit
  

24   where we see numbers like 1850, those are those are numbers of
  

25   cows?
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 1       MR. MEDEIROS:  Milking cows, correct.
  

 2       JUDGE CLIFTON:  Milking cows.  Okay.  And then when we have
  

 3   the bottom figures of January through November 1st, and we have
  

 4   bigger numbers, where did you get that information?
  

 5       MR. MEDEIROS:  Actually that, actually that is on Overland
  

 6   Stockyard's website.  And it is -- it is the January total, and
  

 7   from January to November that's on their website, and that
  

 8   number of 10,375 cows is actually total number of cows
  

 9   dispersed in that timeframe.  The other dairies that are listed
  

10   by name, that is just last 60 days.  And that number, and the
  

11   reason I put the 10,375 was, it was accessible through the
  

12   Internet, it was easier to do, and I didn't want to burden
  

13   these livestocks to go back through all their records and pull
  

14   all that information.
  

15       JUDGE CLIFTON:  Now, so if I wanted to know how many heads
  

16   of cows were sold through the Overland Stockyard facility
  

17   January to November 1, I would add together the cows and the
  

18   heifers?
  

19       MR. MEDEIROS:  Well, if you go to the website, they will
  

20   have it listed, the days of the sale, and the number of cows,
  

21   and if it was a dispersal.  So everything will be listed
  

22   separately.  These are just total numbers.
  

23       JUDGE CLIFTON:  Okay.  And when I look at the total of more
  

24   than 10,000 cows and more than 18,000 heifers, do I then know
  

25   that that's more than 28,000 head?  Do I add those two
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 1   together?
  

 2       MR. MEDEIROS:  Well, I kept those two separate because the
  

 3   18,000 were heifers, replacement heifers, and for the purpose
  

 4   of Peter Belezzuoli mentioning that he had exported heifers
  

 5   only at that at 70 percent, that's why that category is
  

 6   separate.
  

 7       JUDGE CLIFTON:  Now, are heifers always not yet a year old,
  

 8   or could they be older than that?
  

 9       MR. MEDEIROS:  They could be older.
  

10       JUDGE CLIFTON:  Okay.  Are they always not more than two
  

11   years old?
  

12       MR. MEDEIROS:  Correct.
  

13       JUDGE CLIFTON:  Okay.  All right.  And so we would treat
  

14   the rest of the exhibit the same way, we would know that these
  

15   numbers that you have shown us are all numbers in 2015, and if
  

16   they are the, under the category sales in the last 60 days, we
  

17   see that.  And they are all heads of cows.  Head of cows.
  

18   Heads of cattle.
  

19       MR. MEDEIROS:  Correct.
  

20       JUDGE CLIFTON:  Okay.  All right.  Does anyone else wish to
  

21   question Mr. Medeiros about Exhibit 174 before determining
  

22   whether you have any objection?  No one.  Is there any
  

23   objection to the admission into evidence of Exhibit 174?  There
  

24   is none.  Exhibit 174, is admitted into evidence.
  

25            (Thereafter, Exhibit 174, was

7517



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1            received into evidence.)
  

 2       JUDGE CLIFTON:  Mr. Beshore?
  

 3   BY MR. BESHORE:
  

 4      Q.  Just one other clarifying question.  Heifers are young
  

 5   females before they have had their first calf, correct?
  

 6      A.  Correct.
  

 7      Q.  And therefore, not yet in milk production?
  

 8      A.  Correct.
  

 9      Q.  But the future milk producers for the herd?
  

10      A.  Exactly.
  

11      Q.  Thank you.  No further questions.
  

12       JUDGE CLIFTON:  And you see, Mr. Beshore knew all that, but
  

13   he asked that to make sure I would know all that.
  

14       MR. BESHORE:  And the record.
  

15       JUDGE CLIFTON:  Very good.  Who else has questions for
  

16   Mr. Medeiros?  All right.  I appreciate the leg work you did to
  

17   gather this information and this is all local here, within how
  

18   many miles from where we sit?
  

19       MR. MEDEIROS:  50 miles.
  

20       JUDGE CLIFTON:  Within 50 miles of where we sit, amazing.
  

21   All right.  Is there anything else, Mr. Medeiros, that you
  

22   would like to add before I let you step down?
  

23       MR. MEDEIROS:  No, that would be it.
  

24       JUDGE CLIFTON:  All right.  Thank you so much.  I would now
  

25   invite the next Medeiros witness.
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 1       MR. BESHORE:  And this is Christina Medeiros, your Honor.
  

 2       JUDGE CLIFTON:  Welcome.  I'll swear you in in a seated
  

 3   position.  Would you raise your right hand, please?
  

 4           Do you solemnly swear or affirm under penalty of
  

 5   perjury that the evidence you will present will be the truth?
  

 6       MS. MEDEIROS:  I do.
  

 7       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

 8   name.
  

 9       MS. MEDEIROS:  Christina Medeiros.  C-H-R-I-S-T-I-N-A,
  

10   Medeiros, M-E-D-E-I-R-O-S.
  

11       JUDGE CLIFTON:  Thank you.  I think everyone can hear her
  

12   loud and clear, is that true in the back?  All right.  Very
  

13   good.  Mr. Beshore?
  

14       MR. BESHORE:  Okay.
  

15                        DIRECT EXAMINATION
  

16   BY MR. BESHORE:
  

17      Q.  Okay.  So Ms. Medeiros, have you prepared some
  

18   testimony that you would like to present today?
  

19      A.  Yes, I have.
  

20      Q.  Okay.  And could you proceed with that and just be
  

21   deliberate so that we can get all the words, the stenographer
  

22   can get all the words and we can appreciate what you are
  

23   presenting?
  

24      A.  Sure.  Thank you.
  

25           Hello, I'm Christina Medeiros and I grew up on a large
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 1   dairy farm in Burrel, California, with my sister, brother, and
  

 2   mom and dad.  I also, with my extended family, my grandparents,
  

 3   uncles and aunts, we were all part of a business between two
  

 4   dairies.  There are 13 of us Maddox cousins who all love cows,
  

 5   especially showing them.  And while showing cows at the local
  

 6   fair I fell in love with my high school sweetheart and eventual
  

 7   husband.  He also grew up on a family dairy with his two
  

 8   brothers and mom and dad.  We both attended Fresno State.  I
  

 9   majored in Ag Business and we were married after we graduated.
  

10           My husband went back home to help with his family dairy
  

11   and I started working at CitiBank as a business and doing
  

12   business and personal loans as a financial advisor.  After
  

13   three years, we decided to start our family, at which time I
  

14   chose not to go back to banking.
  

15           The same month that my oldest daughter was born, May
  

16   2007, the Water Board had established a general order mandating
  

17   dairy compliance with the environmental testing, tracking and
  

18   reporting of all waste water and manure that went offsite, and
  

19   also that was applied to fields on a per field basis.  This was
  

20   an extremely trying time and frustrating time for many
  

21   dairymen, not to mention an expensive one.
  

22           My dad and father-in-law sent me to classes and
  

23   training put on by the dairy industry, and before I knew it I
  

24   had my own business.  It all started with just family, and then
  

25   grew to over ten years very quickly that first year.
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 1           Over the years since, I have had two more children and
  

 2   I grew my business to its current 35 dairies.  At times having
  

 3   three kids four years and younger I even had to stop taking on
  

 4   new clients while they were little.  When I started my
  

 5   business, I did it to start, to help keep costs down amidst
  

 6   some horribly outrageous fees that were being charged by other
  

 7   consulting firms.
  

 8           While I, what I didn't anticipate was being a therapist
  

 9   for most of these dairies as the catastrophic milk prices hit
  

10   in 2009.  Thy needed a shoulder to cry on and an ear to
  

11   sympathize with.  Over the last eight and a half years, I have
  

12   never had a dairyman fire me.  The only dairies I have lost are
  

13   the ones that have been put out of business.  I have had 17
  

14   dairies close since 2007.  Three of my dairies have been torn
  

15   down and three more will be torn down this year.
  

16           These are people that I see several times a month.
  

17   They are like family.  They are hard-working people who love
  

18   dairying and cows, just like my family.  I have had to walk
  

19   through the difficult decision with them to close on many
  

20   occasions, and it is simply heartbreaking.  These people work
  

21   hard day and out to keep their cows.  What might be even harder
  

22   is the ones that have chosen to stuck it out, to stick it out
  

23   only to go further into debt.
  

24           I have one of my sweet clients who is an 80 year-old
  

25   lady and her husband passed away five years ago from cancer.
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 1   She couldn't bring herself to sell the cows that he loved so
  

 2   much, so for the last five years, this petite lady, who
  

 3   couldn't weigh more than 90 pounds, has fed the cows with only
  

 4   one milker to help her.  As she's tried to stay afloat, her
  

 5   herd of over 500 has dwindled to a mere 150, which she finally
  

 6   sold this past July.
  

 7           Another one of my dear clients was forced to be a
  

 8   trucker on the side to pay his dairy bills, and had some
  

 9   medical problems that left him blind and unable to work.  He
  

10   eventually suffered a stroke and passed away.  His poor wife
  

11   called me in tears, what was she to do?  The family was
  

12   mounting debt from the dairy, not to mention his medical bills,
  

13   which when they eventually sold, they still could not pay off.
  

14   She was forced to clean houses and was able to keep her home
  

15   which was across the street from their former dairy, a constant
  

16   reminder of the dreams that they lost.
  

17           My husband, who grew up on a dairy as well, always
  

18   dreamed about having a dairy of his own.  The opportunity arose
  

19   two years ago and we started our own dairy.  You never fully
  

20   realize the stress that these men are under, until it is your
  

21   own husband who is trying to figure out how to try to feed the
  

22   cows at a cheaper rate, while still trying to maintain milk
  

23   production, let alone having the milkers actually show up every
  

24   morning to milk those cows.  For the first few months, I was
  

25   there every afternoon with the three kids helping milk the
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 1   cows.  While with only one milker and my husband working at his
  

 2   dad's dairy, this dairy was supposed to be self-sufficient,
  

 3   which we are still trying to accomplish.  We have grown from
  

 4   over 125 cows to 400, but it is constant on our mind.  We take
  

 5   no money from the dairy, and he does all the outside work.  For
  

 6   two years he hasn't had a day off, even when we have had
  

 7   weddings our kids were a part of and we have to travel out of
  

 8   town, he gets up early to take care of the cows and to feed
  

 9   them, and comes straight back home at night.  He's the one that
  

10   wakes up in the muddle of the night if something goes wrong.
  

11   The milk price and the costs are always on his mind.  I try to
  

12   stay positive, as I'm the one that pays the bills, but at the
  

13   same time, begging him for another worker to feed the cows so
  

14   we can take the kids to Disneyland.  But I know the money is
  

15   just not there.
  

16           Dairying is a 365-day a year job, and I know many of my
  

17   dairymen will go out and milk the cows on Christmas so that
  

18   their workers can have some time with their family.  It can't
  

19   be done alone.  And as these dairies are put out of business,
  

20   it is not only a loss for the family, it is a loss for these
  

21   workers and everyone else in California that makes revenue off
  

22   of them.
  

23           The Water Board and the Air Board that regulates these
  

24   dairies has a maximum cow number that's listed on the permit of
  

25   every free dairy facility in the state.  As each of these
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 1   dairies are dozed down, those cow numbers that are on the
  

 2   permit will never be given out again.  Those are permanent cow
  

 3   numbers that have left our state.
  

 4           In closing, we are producing a product at a discount
  

 5   related to the rest of the nation, and it simply can't go on.
  

 6   I'm here in support of the Federal Order laid out by the three
  

 7   co-ops.  As a dairyman's daughter, a dairy owner, and a dairy
  

 8   consultant, my life is directly affected by the milk price, as
  

 9   is my three children, my entire family, and my family of
  

10   dairymen that I work for.  Thank you.
  

11       JUDGE CLIFTON:  Mr. Beshore, do you have questions?
  

12   BY MR. BESHORE:
  

13      Q.  Just maybe one quick question.  On your own dairy, you
  

14   are now up to what, 400 cows?  Is that what you said?
  

15      A.  Yeah.
  

16      Q.  And how do you market your milk from that dairy?
  

17      A.  It goes through DFA.
  

18      Q.  Okay.  Thank you.  That's all I have.
  

19       JUDGE CLIFTON:  I didn't get the name of the town where you
  

20   grew up and it sounded like Burrel?
  

21       MS. MEDEIROS:  Yes, Burrel, B-U-R-R-E-L.
  

22       JUDGE CLIFTON:  And where is that?
  

23       MS. MEDEIROS:  That's in Fresno County.
  

24       JUDGE CLIFTON:  Oh, it's right here.  You would think I
  

25   would have run across it.
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 1       MS. MEDEIROS:  Yeah, it's in the boonies.
  

 2       JUDGE CLIFTON:  And did you get a degree in Agriculture?
  

 3       MS. MEDEIROS:  Yes, I majored in Ag Business, minored in
  

 4   Accounting?
  

 5       JUDGE CLIFTON:  And is your Bachelor's in Agriculture
  

 6   Business?
  

 7       MS. MEDEIROS:  Ag Business, correct.
  

 8       JUDGE CLIFTON:  Very good.
  

 9       MS. MEDEIROS:  Bachelor of Science.
  

10       JUDGE CLIFTON:  Very good.  I want to know more about this
  

11   Water Board and Air Board and these permits.
  

12       MS. MEDEIROS:  Sure.
  

13       JUDGE CLIFTON:  Is it your understanding that right now, in
  

14   California, there is a maximum cow population permitted?
  

15       MS. MEDEIROS:  There is each for the Water Board and for
  

16   the Dairy Board.  Maybe not as maximum.  It's on a per facility
  

17   basis, each facility has a given cow number that they are
  

18   allowed.  And if they go over those cow numbers, especially for
  

19   the Water Board, they will be kicked out of the general order
  

20   and will be forced to be in on an individual plan, so it's the
  

21   best interest of the dairy to stay under those cow numbers.
  

22       JUDGE CLIFTON:  All right.  So if someone built a new
  

23   dairy, there could be new cows added because they would be
  

24   inspected and given a number?
  

25       MS. MEDEIROS:  I haven't had a dairy that's been approved
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 1   to be built in our in our area.  The environmental regulations
  

 2   are pretty stringent on that through the Water Board, let alone
  

 3   through the Air Board as well.
  

 4       JUDGE CLIFTON:  That's very interesting.  All right.  The
  

 5   17 dairies that you are aware of that closed since 2007 --
  

 6       MS. MEDEIROS:  Those are my dairies that I was a consultant
  

 7   for.
  

 8       JUDGE CLIFTON:  And so they are right here in this
  

 9   neighborhood?
  

10       MS. MEDEIROS:  Yes, I work mainly, I'm just in Fresno and
  

11   Kings County.  And there are other consulting firms that have
  

12   their dairies, but those were my personal dairies that I dealt
  

13   with on a daily basis.
  

14       JUDGE CLIFTON:  Now, I notice your statement that you
  

15   referred to to give your testimony looks like you typed it and
  

16   it's perfect and ready to go.
  

17       MS. MEDEIROS:  Not perfect, perfect but, yeah.
  

18       JUDGE CLIFTON:  Would you like it to be marked as an
  

19   exhibit and admitted into evidence?
  

20       MS. MEDEIROS:  No, no, that's my own copy.
  

21       JUDGE CLIFTON:  That's your own copy.  All right.  Who else
  

22   has questions for Ms. Medeiros?  Mr. Hill?
  

23                        CROSS-EXAMINATION
  

24   BY MR. HILL:
  

25      Q.  Good afternoon.
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 1      A.  Good afternoon.
  

 2      Q.  This is Brian Hill.  So you said you had up to 35
  

 3   clients?
  

 4      A.  Yeah, I have 35 clients that I currently take care of.
  

 5      Q.  But along the way you have lost 17 who have gone out of
  

 6   business?
  

 7      A.  Yes.
  

 8      Q.  So could you tell us a little bit, since you have been
  

 9   consulting with them, could you tell us why they went out of
  

10   business or under what circumstances, what could have been done
  

11   possibly, or what you feel could have been done?
  

12      A.  A lot of my dairies, pretty much everyone was related
  

13   to the milk price.  And so with the milk price being so low,
  

14   and that's certain times that the prices were even higher to
  

15   which all kind of made a perfect storm of disaster for all the
  

16   dairies.
  

17      Q.  So you are saying that if the basically if you could
  

18   have gotten a higher price for the milk, maybe some of these
  

19   might not have gone out of business along the way?
  

20      A.  Yes, for sure.
  

21      Q.  Okay.
  

22       JUDGE CLIFTON:  Who else has questions for Ms. Medeiros?
  

23   So you mentioned one milker.  Now, I assume that's the only
  

24   hired hand milker?
  

25       MS. MEDEIROS:  Yes.  Now we have two, but in the beginning
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 1   we had one.
  

 2       JUDGE CLIFTON:  All right.  And who else milks besides the
  

 3   paid help?
  

 4       MS. MEDEIROS:  Yeah, right now it's just the paid help, and
  

 5   then, unless someone decides not to show up, and then it's all
  

 6   hands on deck.
  

 7       JUDGE CLIFTON:  And how old is your oldest child now?
  

 8       MS. MEDEIROS:  She's 8.
  

 9       JUDGE CLIFTON:  Yeah, so I got a kick out of when you
  

10   talked about when your children were small, because they are
  

11   still small.
  

12       MS. MEDEIROS:  Well, seeing as when I was, when I work, I
  

13   have to drive around a lot to dairies, so they were, I started
  

14   driving with my youngest when she was two weeks old in the car,
  

15   and the middle one three weeks old.  So when they are that
  

16   little driving, it gets a little crazy.
  

17       JUDGE CLIFTON:  So they have had a good work ethic from the
  

18   beginning.
  

19       MS. MEDEIROS:  Yeah, they have.
  

20       JUDGE CLIFTON:  Very good.  Is there anything you would
  

21   like to add before I ask you to step down?
  

22       MS. MEDEIROS:  No, thank you.
  

23       JUDGE CLIFTON:  Thank you so much for being here.  I
  

24   appreciate your testimony very much.  Oh, if you told me, I
  

25   didn't write it down.  What is the name of your dairy farm?
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 1       MS. MEDEIROS:  Mel-Tina Dairy.  MEL dash TINA.
  

 2       JUDGE CLIFTON:  Mel-Tina Dairy.  So I take it Christina is
  

 3   called Tina?
  

 4       MS. MEDEIROS:  Correct.
  

 5       JUDGE CLIFTON:  And that Mel is your husband?
  

 6       MS. MEDEIROS:  Yep.
  

 7       JUDGE CLIFTON:  And that Mel is the son of the witness who
  

 8   testified before you?
  

 9       MS. MEDEIROS:  Correct.
  

10       JUDGE CLIFTON:  I have got it.  Thank you so much.  All
  

11   right.  Will we now go to Mr. Tosi?  Mr. Tosi, that's a tough
  

12   act to follow, you know this?
  

13       MR. TOSI:  I very much appreciate the previous witness'
  

14   first name, a name I'm very fond of myself.
  

15       JUDGE CLIFTON:  You have a daughter of that name.
  

16       MR. TOSI:  Yes, I do.
  

17       JUDGE CLIFTON:  All right.  Let's see.  Is there any other
  

18   direct testimony, Ms. Hancock?  Oh, yes, we haven't even looked
  

19   at the exhibits; is that right?  Okay.  So we have looked at
  

20   Exhibit 172, but we have not yet looked at Exhibit 173.
  

21   Ms. Hancock, you may proceed.
  

22                   CONTINUED DIRECT EXAMINATION
  

23   BY MS. HANCOCK:
  

24      Q.  Thank you, your Honor.
  

25          Mr. Tosi, can you tell us what is in Exhibit 173?
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 1      A.  Yes.  Exhibit 173 is the, an Exhibit A of that Exhibit
  

 2   173, that, what's Exhibit A is the actual printed decision of
  

 3   what the Supreme Court of the United States, how they ruled in
  

 4   the Hillside Dairy case.
  

 5      Q.  And in your testimony, Exhibit 172, you mentioned the
  

 6   Hillside Dairy litigation.  So you have Exhibit A is the
  

 7   Supreme Court ruling that occurred in 2003?
  

 8      A.  That's correct.
  

 9      Q.  And then Exhibit B is?
  

10      A.  Exhibit B is when the Supreme Court remands the case to
  

11   the lower District Court, and this was the decision of that
  

12   court.
  

13      Q.  Okay.  And that's May of 2004?
  

14      A.  Correct.
  

15      Q.  Okay.  Your Honor, at this time I would move the
  

16   admission of Exhibit 172 and 173 on the basis of his testimony,
  

17   and then I think as well, that your Honor has authority to take
  

18   judicial notice or administrative notice of the two cases in
  

19   Exhibit 173.
  

20       JUDGE CLIFTON:  Yes, but I'm so glad you produced them for
  

21   us, I think that's very helpful.  Is there anyone who would
  

22   like to question Mr. Tosi about Exhibit 172 or 173 before
  

23   determining whether you object?  No one.  Is there any
  

24   objection, other than already stated by Mr. Beshore, to the
  

25   admission into evidence of Exhibit 172?  No additional
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 1   objections.  I admit into evidence, over objection, Exhibit
  

 2   172.
  

 3           (Thereafter, Exhibit 172, was
  

 4            received into evidence.)
  

 5       JUDGE CLIFTON:  With regard to Exhibit 173, are there any
  

 6   objections to the admission?  There are none.  Exhibit 173 is
  

 7   admitted into evidence.
  

 8           (Thereafter, Exhibit 173, was
  

 9            received into evidence.)
  

10       MS. HANCOCK:  That's all I have, your Honor.
  

11       JUDGE CLIFTON:  Thank you.  Who will ask the first
  

12   questions of Mr. Tosi?  Mr. Beshore?  Thank you.
  

13                        CROSS-EXAMINATION
  

14   BY MR. BESHORE:
  

15      Q.  Marvin Beshore.
  

16           Good morning.
  

17      A.  Good morning.
  

18      Q.  I just have a couple of questions with respect to the
  

19   Ponderosa proposal here.  First of all, this proposed language
  

20   in Section 76 does not exist in any other Federal Orders,
  

21   correct?
  

22      A.  That is correct.
  

23      Q.  Okay.  And so in any other Federal Order, if you have
  

24   a, you know, a farm delivering from outside the marketing area
  

25   to a pool distributing plant, how does that work?
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 1      A.  Well, it sort of depends if it's coming from a plant
  

 2   that may be currently regulated under another Federal Order.
  

 3      Q.  I'm talking about farm, a farm, deliveries from a farm.
  

 4   Because your proposal to Section 76 relates to farm deliveries
  

 5   to a plant, correct?
  

 6      A.  Correct.
  

 7      Q.  Okay.  So in all the other Federal Orders, when you
  

 8   have a farm which may be located outside the marketing area,
  

 9   delivering to a pool distributing plant, now it is a pool
  

10   plant, and let's assume it delivers everyday in a month.  Okay?
  

11   So how is that milk priced and pooled?
  

12      A.  Milk that's delivered from farms to a, for example, a
  

13   fully-regulated distributing plant is pooled and priced in
  

14   accordance with the terms of the order.
  

15      Q.  Okay.  Which would be the producer is a pooled producer
  

16   and gets the blend price?
  

17      A.  That's correct.
  

18      Q.  So, and the plant -- okay.  So in this case, the
  

19   Ponderosa proposal proposes to treat milk from that farm coming
  

20   to an otherwise fully regulated pool distributing plant, as not
  

21   part of the pool, correct?
  

22      A.  Please say that again.  I'm not sure that I understood
  

23   the last part of your question.
  

24      Q.  Okay.  As I understand the proposal, Ponderosa
  

25   proposal, milk that would be part of the pool under another
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 1   order, same type of milk movement from a farm outside the area
  

 2   to a pool distributing plant, which we just discussed would be
  

 3   pool milk under any other order, in this case you are proposing
  

 4   that it not be pool milk?
  

 5      A.  That's correct.
  

 6      Q.  And the -- so -- so the price that it would be
  

 7   entitled, that would be payable then, on that milk, would be a
  

 8   price that's other than the pool price, the blend price,
  

 9   correct?
  

10      A.  Under --
  

11      Q.  Under Proposal 4?
  

12      A.  Yeah, milk that would be received under any other
  

13   Federal Order that in this Section 76 is something that
  

14   currently is uniform among all orders.
  

15      Q.  Correct.
  

16      A.  To the extent that, you know, the idea behind this is
  

17   that there are conditions from time to time that some milk may
  

18   not otherwise be pooled and priced under the order, Class I
  

19   milk, and the idea behind partial regulation is the, is to make
  

20   sure that that's accounted for.
  

21      Q.  Okay.  In essence, you're treating, Proposal 4 treats
  

22   this milk, the milk coming from a farm outside the marketing
  

23   area to a pool distributing plant, as if it's being paid under
  

24   an individual handler pool; isn't that correct?
  

25      A.  I don't know that I would agree with that.

7533



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1      Q.  Well, it's your -- it's, if I understand your proposal
  

 2   and your testimony, it's entitled to be paid the plant blend
  

 3   values, correct?
  

 4      A.  Yeah, but I'm not choosing to use that terminology.
  

 5   You are asking me to use your terminology and I'm not agreeing
  

 6   to that.
  

 7      Q.  Okay.  You don't want to call it an individual handler
  

 8   pool, but if it were an individual handler pool, the price
  

 9   would be exactly the same.  Now, isn't that correct?
  

10      A.  Might be.  I'm not sure, I haven't thought about it in
  

11   that way.
  

12      Q.  Well, think about it a little.
  

13      A.  Okay.
  

14      Q.  Okay?  The price would be exactly what the price would
  

15   be if it were an individual handler pool, correct?
  

16      A.  If I understand what you are saying, I think that
  

17   that's correct.
  

18      Q.  Well, if I understand your proposal, Proposal 4, the
  

19   price that the out of area farm would be entitled to would be,
  

20   would be the classified value pro rata at that plant which
  

21   would be the same as an individual handler pool value?
  

22      A.  Okay.
  

23      Q.  Correct?
  

24      A.  Correct.
  

25      Q.  Okay.  Now, you have written a number of decisions in
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 1   your career, previously, in your career at USDA, you
  

 2   participated in writing and formulating a number of decisions
  

 3   which held in that in the current time individual handler pools
  

 4   are a source of disorderly marketing; isn't that correct?
  

 5      A.  Well, there were times that when there were Orders that
  

 6   did have individual handler pool that, over time, the evolution
  

 7   of that was away from individual handler pooling to market-wide
  

 8   pooling, because even though the Act does provide for
  

 9   individual handler pooling, the Department, over time, found
  

10   that for the reasons that they have, that were articulated in
  

11   decisions, the superiority to market-wide pooling.
  

12      Q.  Okay.  And most recently, the producer-handler
  

13   decisions specifically discussed that and make that finding;
  

14   isn't that correct?
  

15      A.  I'm not -- I'm not sure.  I haven't -- I haven't
  

16   specifically looked at that decision to see if -- if mention of
  

17   that was made.
  

18      Q.  Okay.  Well, those decisions have been discussed and
  

19   have been noticed.  So if I understood the, so you have
  

20   identified two -- two things, if I understand, two factors that
  

21   support the Ponderosa proposal, transportation credits, and
  

22   quota; is that correct?
  

23      A.  Correct.
  

24      Q.  Are they the only two factors that support the
  

25   proposal?  Are those the only two conditions that make this
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 1   order different and suggest that milk from a farm outside of
  

 2   the area to a pool distributing plant should be treated
  

 3   differently under this order than it is under all other orders?
  

 4      A.  Yeah, and I think we are pretty clear as to why there
  

 5   is a need for that.  Because no other Federal Order has a quota
  

 6   program in the way that California does.  It doesn't restrict
  

 7   any of its pool benefits to milk that has to be produced within
  

 8   the confines of state boundary, and it's not going to exclude
  

 9   other people from participating in things that are funded out
  

10   of the pool and in the way that currently applies in
  

11   California.
  

12      Q.  Okay.  So --
  

13      A.  So how do we deal with it?  Ponderosa chooses to deal
  

14   with it through this provision.
  

15      Q.  So have you compared the individual handler pool price,
  

16   or the plant blend price under Ponderosa's proposal versus what
  

17   a blend price without quota or transportation credits would be?
  

18      A.  I have not.
  

19      Q.  Okay.  Do you know -- do you know what the Class I
  

20   utilization is at the plant to which Ponderosa delivers its
  

21   milk?
  

22      A.  I do not.
  

23      Q.  Okay.  Well, since it is a pool distributing plant, or
  

24   would be a pool distributing plant, would be considerably in
  

25   excess of the 12 or 13 percent that's projected for the
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 1   California pool.  You would agree to that, would you not?
  

 2      A.  Well, let me put it this way, there is nothing new
  

 3   that's being proposed here then how things are currently
  

 4   handled.  Okay?  Conceptually, how things are being handled.
  

 5   If we're going to have a California Federal Milk Marketing
  

 6   Order and state regulations are being what they are, and how
  

 7   it's been decided, they don't, the State of California doesn't,
  

 8   quote, unquote, use the term "pool" or price that milk coming
  

 9   from out-of-state.  There's absolutely no reason, if we're
  

10   going to maintain the quota system, okay?  And the
  

11   transportation credits are going to be funded out of the pool
  

12   to require an entity, such as Ponderosa who is, that would have
  

13   to essentially pay into the pool and not receive the benefit of
  

14   transportation credits, or the ability to ever own quota for no
  

15   other reason other than they are not in California.  And the
  

16   Supreme Court's been pretty clear about what's wrong with that.
  

17   It's that simple.  And, you know, if you, to say anything
  

18   beyond that is trying to obfuscate that basic finding.
  

19      Q.  I think my question was, isn't the Class I utilization
  

20   that Ponderosa would receive under your proposal, very much
  

21   higher than the Class I utilization that they would be entitled
  

22   to under a blend price undiluted by quota or transportation
  

23   credits in the California Federal Order pool?
  

24      A.  I don't know the answer to that because I haven't done
  

25   a calculation on that.
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 1      Q.  Well, okay.  They are delivering to pool distributing
  

 2   plant, have you looked at what utilization a plant has to be to
  

 3   be a pool distributing plant?
  

 4      A.  I -- I have not.  And whether I have or I have not,
  

 5   doesn't change the fundamental issue, the fundamental problem
  

 6   that's at issue here.
  

 7      Q.  So if Ponderosa were hypothetically entitled to a blend
  

 8   price under the California Federal Order pool undiluted by
  

 9   quota or transportation credits, that would solve its problem,
  

10   would it not?
  

11      A.  Well, I think that if, if the California law allows,
  

12   that would allow an entity such as California or milk that's
  

13   produced from some entity that's located outside of California
  

14   to own quota and to take full benefit of whatever
  

15   transportation credits or allowances that are, you know, that
  

16   are derived from being pooled under the order, there would
  

17   probably be no issue here.
  

18      Q.  Well, my question was, if Ponderosa were entitled to a
  

19   blend price, hypothetically, under a California Federal Order
  

20   that was just like the blend price in any other order around
  

21   the country that was not affected by quota or transportation
  

22   credits only available to in-area producers, wouldn't that
  

23   solve any complaints it has?
  

24       JUDGE CLIFTON:  Mr. Beshore, can you ask it again exactly
  

25   like you asked it?
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 1       MR. BESHORE:  I will try to.
  

 2       MR. TOSI:  I -- may I recharacterize your question to see
  

 3   if I can state the question back to you in a way that I
  

 4   understood it.
  

 5       MR. BESHORE:  I would rather you answer it.
  

 6       JUDGE CLIFTON:  Let me interrupt.  We may have to have the
  

 7   court reporter read it back.  I think the audio feed has been
  

 8   lost.  This is pretty important not to be captured in the audio
  

 9   feed.  I really do think this is important enough so that our
  

10   audience that aren't in this room with us should be able to
  

11   hear it, too.  Could we -- okay.  Good.  Chris is here.  So we
  

12   have stopped because we know that the audio feed is important.
  

13   Don't you think, Mr. Beshore, we should capture this for the
  

14   audio feed?
  

15       MR. BESHORE:  That's perfectly acceptable to me.  I think
  

16   it's a good idea.  And when we return I would propose that my
  

17   question be read back by stenographer.
  

18       JUDGE CLIFTON:  I agree, I think you asked it perfectly,
  

19   and I would like it read back, too.
  

20           All right.  It is 12:10.  We'll start up again around
  

21   12:20.
  

22       (Whereupon, a break was taken.)
  

23       JUDGE CLIFTON:  All right.  We are back on record at 12:23.
  

24   We went off record, in large part, because we had lost the
  

25   audio feed.  We had lost the audio feed because the hotel where
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 1   we are holding this hearing, had the Internet interrupted.  So
  

 2   for those of you listening in on the audio feed, that's why we
  

 3   went dark.
  

 4           What we had been doing was having testimony from
  

 5   Gino Tosi in response to questions from Marvin Beshore.  And
  

 6   there was one particular question that I wanted repeated, and
  

 7   I'm now going to ask that the court reporter read that back to
  

 8   us so that Mr. Tosi may respond to it.  I would really like the
  

 9   court reporter to have a microphone as she reads that back.
  

10            (Thereafter, the requested testimony
  

11            was read by the court reporter.)
  

12       JUDGE CLIFTON:  That really is a perfect question.  I would
  

13   like you to read it one more time.
  

14           (Thereafter, the requested testimony
  

15            was read by the court reporter.)
  

16       JUDGE CLIFTON:  Mr. Tosi, you may respond.
  

17       MR. TOSI:  Thank you, your Honor.  My answer would be, it
  

18   may -- it may be okay to the extent that there are no other
  

19   forms of discrimination that may be imbedded into order
  

20   language that's being proposed here.
  

21   BY MR. BESHORE:
  

22      Q.  Have you reviewed the order language that's being
  

23   proposed?
  

24      A.  Yes, I have.
  

25      Q.  Are there other imbedded discriminations that you have
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 1   detected?
  

 2      A.  No, not that I'm aware of.  But at the same time, I'm
  

 3   kind of being, I think what I'm kind of being asked here is
  

 4   kind of on the spot to kind of do a mental calculation here on
  

 5   something that's, you know, that would be pretty important to
  

 6   my clients.  And I don't -- I don't have the benefit of right
  

 7   now of knowing what their position would be in light of your
  

 8   question.
  

 9      Q.  Okay.  Let me ask another question.
  

10           Ponderosa delivers to a -- to one of the members of the
  

11   Producer Handler Association, correct?
  

12      A.  Yes, that is correct.
  

13      Q.  Okay.  So this is just a question about how the
  

14   Proposals 3 and 4 interact in that circumstance.
  

15           Can a producer-handler with exempt quota allocate the
  

16   exempt quota to an out-of-state dairy under Proposals 3 and 4?
  

17      A.  I don't think so.  You know, we're talking about, you
  

18   know, exempt quota is something that belongs to a producer, and
  

19   in this respect, we're talking about a producer in California.
  

20   Ponderosa is an entity that's from Nevada, so Ponderosa could
  

21   never have exempt quota.
  

22      Q.  Okay.  You have added some language to Proposal 4
  

23   relating to treatment of other source milk.  And honestly, I
  

24   don't think I understand what's going on there.
  

25      A.  Well --
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 1       JUDGE CLIFTON:  Let us turn to it.  So I've forgotten where
  

 2   to look, Mr. Beshore.  I looked at the new exhibit we got
  

 3   today, yes?
  

 4       MR. TOSI:  It would be on page 4 of my written testimony,
  

 5   your Honor.
  

 6       JUDGE CLIFTON:  Okay.  Thank you.
  

 7   BY MR. BESHORE:
  

 8      Q.  So the additional language is in the middle of page 4
  

 9   of your statement 172, the underlined portions; is that
  

10   correct?
  

11      A.  That is correct.
  

12      Q.  Okay.  So can you just tell me again, the need for that
  

13   or the function of that language in the proposal?
  

14      A.  Decided to modify the proposal that's published in the,
  

15   as published in the Hearing Notice does not include this
  

16   language, was just concerned that to the extent that, to the
  

17   extent that there might be some way that it could be construed
  

18   that Ponderosa's deliveries of milk to a handler in California
  

19   would, could be construed to be other source milk, I wanted to
  

20   make this thing as absolutely bullet proof as possible to say
  

21   that that other source milk should be treated, should not be
  

22   considered to be other source milk.
  

23      Q.  So that's an attempt to make sure that if the
  

24   Proposal 4 was adopted, that the Ponderosa milk would get full
  

25   Class I allocation at the receiving plant?
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 1      A.  Yes, that's correct.
  

 2      Q.  Okay.  And that classification, then, would be
  

 3   classification that applied to the calculation of the
  

 4   obligation under the Wichita Option of Section 76?
  

 5      A.  Yes, that's correct.
  

 6      Q.  Okay.  Thank you.  That's all I have right now,
  

 7   Mr. Tosi, thank you.
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. ENGLISH:
  

10      Q.  Chip English.
  

11           Good afternoon, Mr. Tosi.
  

12      A.  Thank you, good afternoon.
  

13      Q.  So I want to follow up on some of those questions, but
  

14   let me start maybe in a slightly different place, which is at
  

15   the end of your testimony, you are discussing how one
  

16   difference between how it is now and how it's under the
  

17   California current situation, is that under the CSO there's an
  

18   assumption that a price is being paid at the in-plant blend,
  

19   correct?
  

20      A.  Yes, that's correct.
  

21      Q.  And you are saying that that assumption would be
  

22   different under a Federal Order, correct?
  

23      A.  That's correct.
  

24      Q.  And I don't think you ever said these words, but one of
  

25   those differences is that not only would the allocation be
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 1   known, but the payment would be audited, correct?
  

 2      A.  Yes, that minimum price.  I mean, you know, whatever
  

 3   that minimum price is going to be, we would know exactly what
  

 4   it is because -- because of what (b) provides for, and the
  

 5   simple fact that it becomes audited, so we know that, in fact,
  

 6   that that was the price.
  

 7      Q.  So when Mr. Beshore was then asking you what are the
  

 8   differences, and, you know, you have talked about
  

 9   transportation allowances and credits, and you have talked
  

10   about, well, the quota.  And there's been some discussion here,
  

11   especially this week, that quota has been presented as a
  

12   producer issue basically how to divide the pool.
  

13      A.  Correct.
  

14      Q.  Okay.  How does Ponderosa get to participate in that
  

15   discussion of how to divide the pool?
  

16      A.  Well, that's one of the things that's just
  

17   fundamentally wrong here.  The people who get to sit down at
  

18   the table to decide how you do that, Ponderosa doesn't get to
  

19   sit down at the table for that.
  

20      Q.  And it is not just Ponderosa, but it is any farm that's
  

21   located --
  

22      A.  No, anybody that --
  

23       JUDGE CLIFTON:  Whoa, say your question again, Mr. English.
  

24   BY MR. ENGLISH:
  

25      Q.  It is not just Ponderosa, it's any farm located outside
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 1   of California?
  

 2      A.  That's correct.  Anybody that would see, that would
  

 3   receive the same regulatory exclusions that Ponderosa faces.
  

 4      Q.  So when you are responding to Mr. Beshore's questions
  

 5   about, well, there's no provision like this in any Federal
  

 6   Order, and you correctly pointed out that, well, we don't have
  

 7   quota in any other Federal Order, your view is that the
  

 8   fundamental problem comes down to the fact that here is this
  

 9   quota program going back to the 1960's, and the out-of-state
  

10   dairy farmers get no rule in any of that, correct?
  

11       MR. BESHORE:  Objection.  I just object to him leading the
  

12   witness in that manner.
  

13       MR. ENGLISH:  This is cross-examination, your Honor.
  

14       MR. BESHORE:  Well -- it is not cross-examination.
  

15       MR. ENGLISH:  I'm not his lawyer.
  

16       MR. BESHORE:  There's no adverse party --
  

17       MR. ENGLISH:  You know, I think a few moments ago, or about
  

18   a couple hours ago when Mr. Beshore was asking questions of the
  

19   same witness, he was leading him with respect to Proposal 3.
  

20   And so to start drawing distinctions, I just, you know, think
  

21   the question is perfectly fair, your Honor.
  

22       JUDGE CLIFTON:  Well, yes and no.  I tell you, I hate
  

23   leading questions, I hate having a valuable witness confined to
  

24   a yes that's expected, or to a no that's expected.  So I prefer
  

25   that you allow the witness to testify.  I don't think your
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 1   question is objectionable, I just think it is not very
  

 2   persuasive that way.  So I would like you to be more creative
  

 3   please, Mr. English.
  

 4       MR. ENGLISH:  Okay.  I will do to.  And I hope that will
  

 5   hold true for attorneys in the future.
  

 6   BY MR. ENGLISH:
  

 7      Q.  What role does quota play in any existing Federal Milk
  

 8   Marketing Order?
  

 9      A.  It plays none.
  

10      Q.  What role does quota play in Proposals 1 and 2?
  

11      A.  Well, I think that they are absolutely critical
  

12   features of Proposals 1 and 2.  With the modifications that
  

13   DI's presented with, you know, the whole idea behind, you know,
  

14   two separate pools and all that, you know, it's not exactly
  

15   directly saying, you know, we're doing away with the quota
  

16   program.  I know that Ponderosa would, you know, is probably or
  

17   is delighted that, you know, by modification that would allow
  

18   them to take advantage of transportation credits if they are
  

19   going to be required to pay into the pool, I'm sure that's
  

20   something that is certainly on the plus side of their
  

21   considerations.  But, you know, Ponderosa doesn't want to get
  

22   into which proposal is superior, you know, one or the other.
  

23   What is important to them is, is that they continue to receive
  

24   under a Federal Order, the same considerations that are a
  

25   result of the Supreme Court case which says that if you are
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 1   going to have these, if the California State Order is still
  

 2   going to apply with respect to quota and restrictions on who
  

 3   can receive any other benefits of things that are funded out of
  

 4   the pool, if they can't take advantage of those things, then
  

 5   there's no business for them to be pooled under the order.
  

 6   And, therefore, why we have Proposal 4 in the first place.
  

 7      Q.  Thank you.  That's all I have, your Honor.
  

 8       JUDGE CLIFTON:  Thank you, Mr. English.  Who else has
  

 9   questions for Mr. Tosi?  Mr. Richmond?
  

10                        CROSS-EXAMINATION
  

11   BY MR. RICHMOND:
  

12      Q.  Bill Richmond, USDA.
  

13          Just a couple questions, Mr. Tosi.
  

14      A.  Sure, thank you.
  

15      Q.  Can you comment a little bit how exactly Ponderosa is
  

16   paid right now?
  

17      A.  Well, Ponderosa is paid by whatever they are
  

18   negotiating with whomever they are delivering their milk to,
  

19   since that milk is not pooled.  There is no minimum, we don't
  

20   know what that minimum payment is.
  

21      Q.  So we don't --
  

22      A.  But now under a Federal Order, now under a Federal
  

23   Order, we know that that minimum payment is going to be at
  

24   least what's provided for in that Paragraph (b) of Section 76.
  

25   And everybody knows, and will know, that that price is audited
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 1   and we know that Ponderosa received at least that price.
  

 2      Q.  So is it your testimony, then, that they do receive a
  

 3   plant blend price or they do not receive a plant blend price?
  

 4      A.  Well, I think it's -- I think it is reasonable to
  

 5   conclude that we don't know exactly, but why would it, why
  

 6   would Ponderosa want to deliver for anything less than that
  

 7   there?
  

 8      Q.  Okay.
  

 9      A.  So we all can make an assumption about that, but we
  

10   don't know for sure.
  

11      Q.  And so the point then, of this proposal is to ensure
  

12   that they continue to receive the price that they receive now?
  

13      A.  I don't know that I would say it that way.  What I'm
  

14   saying is, is that if they are not going to receive all of the
  

15   benefits that accrue to California producers, then you keep
  

16   them off the pool, just like the State of California does
  

17   because how they were doing it has been deemed to be trade
  

18   barrier.  Went to the Supreme Court, this thing has been
  

19   decided a long time now, okay?  How a Federal Order would deal
  

20   with it is slightly different.  California just, in essence,
  

21   pretends that it is not really there, okay?  But we know that
  

22   that milk has been shipped.  We don't know what price, we can
  

23   assume that it's at least that plant blend.  But now, but now
  

24   we know for sure, under their proposal, that it's going to be
  

25   that that plant paid at least what that blend price would be as
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 1   if that plant had been fully regulated.  We know that.  And
  

 2   everybody else will know that for sure now.  And that amount
  

 3   would be audited.  And in that regard, it is very superior to
  

 4   how the State of California currently does it.
  

 5      Q.  So, correct me if I'm wrong --
  

 6      A.  Okay.
  

 7      Q.  So does that mean, then, and this is to follow up on
  

 8   some of Mr. Beshore's questions, that if Ponderosa or any other
  

 9   out-of-state dairy for that matter, were to receive a uniform
  

10   price that accounted for not being able to purchase quota or
  

11   receive transportation allowances, and then that would still
  

12   not be a high enough price to make them whole?
  

13      A.  Ask me the question again, Mr. Richmond.  I'm not sure
  

14   that I followed through all the caveats there.
  

15      Q.  So basically if out-of-state producers received a price
  

16   that accounted for in some way the inability to purchase quota,
  

17   or receive the transportation allowances, in effect, making
  

18   them whole and equal to all the other producers that are
  

19   located in the State of California and weren't able to perhaps
  

20   receive an in-plant blend price or whatever, or some other
  

21   higher amount, that wouldn't be an acceptable outcome?
  

22       JUDGE CLIFTON:  Mr. Richmond, I don't quite understand when
  

23   you say equal to what the other California producers receive,
  

24   because the quota's taken out of their share.
  

25       MR. RICHMOND:  Okay.
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 1       JUDGE CLIFTON:  So could you begin again.
  

 2       MR. RICHMOND:  Let's -- we'll just forget that.  I don't --
  

 3       JUDGE CLIFTON:  No, you shouldn't abandon the idea.  You
  

 4   shouldn't abandon the idea.
  

 5   BY MR. RICHMOND:
  

 6      Q.  I'm trying to figure out ways that we can, we can help
  

 7   to understand what would be a reasonable outcome without
  

 8   arriving at a value that's, in my words, as high as a plant
  

 9   blend price.  So is there any other compromised way to arrive
  

10   at a price that would make your clients feel that they were on
  

11   an equal footing as a plant that, or as a farm that was perhaps
  

12   located in the State of California?
  

13      A.  There -- there might be, but in the way that
  

14   Ponderosa's choosing to handle it, we're trying to keep this as
  

15   simple as possible.  Let's make the terms of, you know, if the
  

16   California program's basically Federal Order is going to retain
  

17   a lot of the same features and characteristics as the State
  

18   Order, and in that regard there are certain benefits that
  

19   accrue to producers being pooled, and transportation credits
  

20   that, to the extent that those benefits don't accrue to them,
  

21   then that milk should not be pooled under the order, and that's
  

22   what Section 76 is achieving.
  

23      Q.  Okay.  But some, let's turn to the Order language a
  

24   little bit, looking specifically at page 3 in Section 1051.76
  

25   in your new paragraph (e), where you say "any handler may, may
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 1   elect partially regulated distributing plant status."  So when
  

 2   you say "any handler may elect" so this is an optional, an
  

 3   optional decision.
  

 4      A.  Yes.
  

 5      Q.  And when you refer to "any handler" what is your intent
  

 6   there?
  

 7      A.  By any handler, we're speaking about any handler that's
  

 8   receiving milk that's coming from producers like Ponderosa that
  

 9   we're talking about milk that's coming from outside, that's
  

10   been produced outside the confines of the State boundaries of
  

11   the California.
  

12      Q.  So does it have anything at all to deal with Class I
  

13   use or use in a specific class?
  

14      A.  Well, it is Class I use is the premier reason why such
  

15   milk deliveries would be made in the first place.
  

16      Q.  To the extent that we may need a little bit of
  

17   flexibility in refining this order language to meet your
  

18   intent, would -- would that be acceptable?
  

19      A.  I think any modifications or conforming changes,
  

20   however you want to characterize that, to that -- that the
  

21   Department feels fit or Department deems to be appropriate, is
  

22   perfectly fine, provided that the intent of the proposal is not
  

23   deviated from.
  

24      Q.  Okay.  Have you done any kind of analysis to determine
  

25   perhaps the entire volume of out-of-state milk that might be
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 1   subject to terms of your proposal?
  

 2      A.  I am not aware of the total volume of that milk.  It
  

 3   may exist right now in information that, that's been asked for
  

 4   in information requests.  If it has, I haven't specifically put
  

 5   my finger on whose request or what that amount of milk might
  

 6   be.
  

 7      Q.  Are there any other dairy farmers located outside of
  

 8   the State of California that intend to join in support of
  

 9   Proposal 4?
  

10      A.  If there are, I don't know them and I have not been
  

11   consulted in that regard.
  

12      Q.  Okay.  It's kind of an operational question so forgive
  

13   me.
  

14      A.  Okay.
  

15      Q.  We think it could be potentially pretty difficult to
  

16   track volumes of milk coming into a facility and trying to
  

17   differentiate volumes from out-of-state farm versus an in-state
  

18   farm, because of commingling at a plant.  Do you offer any
  

19   advice as to ways to perhaps keep track of the actual volumes
  

20   and component levels of milk coming in from out-of-state farm?
  

21      A.  Well, I think perhaps as an operational matter,
  

22   perhaps, you know, on the forms that the MA would ask handlers
  

23   to fill out and provide information so that you can have the
  

24   proper administration of the Order, I don't think it would be
  

25   unreasonable to say, you know, what milk are you receiving from
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 1   out-of-state.  I mean, you can then then say, well, is this
  

 2   consistent with, you now, the handler accounting for that milk
  

 3   and saying, well, this is the milk that we want to apply,
  

 4   Section 76(d) to.
  

 5      Q.  Okay.  And have you had any conversations with any
  

 6   California handlers as to their willingness to put in the
  

 7   effort to differentiate out-of-state milk from in-state milk?
  

 8      A.  That I don't know.  I have not.
  

 9      Q.  Okay.
  

10      A.  And if I offered anything more than that, I would just
  

11   be speculating right now.
  

12      Q.  Okay.  One second.
  

13                        CROSS-EXAMINATION
  

14   BY MR. SCHAEFER:
  

15      Q.  Mr. Tosi, Henry Schaefer, USDA.  In your proposed order
  

16   language it says "any handler" and it also says "with respect
  

17   to receipts of milk from farms located outside of the
  

18   California marketing area", so does that really mean that we
  

19   have to look at a particular plant that receives this
  

20   out-of-state milk as two separate handlers, one receiving
  

21   out-of-state milk, and one receiving in-state milk as far as
  

22   obligations whether they are a pool handler on the market and
  

23   so forth?  And I guess what I'm really getting at is would this
  

24   take an entire plant off the market?
  

25      A.  I don't think so.  I don't think so.  I would imagine
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 1   that if, I'll just give a hypothetical scenario here.  Let's
  

 2   assume that Ponderosa ships milk into a plant, let's say,
  

 3   that's currently meets the -- the full definition of a 7(a)
  

 4   plant, for example, fully regulated distributing plant.  I
  

 5   don't think it changes the full regulated distributing plant
  

 6   outcome of that plant.  What we're just saying is that with
  

 7   respect to the receipts of this milk, okay?  We isolate out
  

 8   from their total receipts of milk for the purposes of
  

 9   determining what that Order's blend price is going to be, that
  

10   amount of milk that is coming from out-of-state.  And so long
  

11   as that plant then can show on that volume of milk that they
  

12   paid at least what the blend price would have been on that milk
  

13   if it had been fully regulated, then we have satisfied both the
  

14   information requirements for the order and it achieves the
  

15   intent of what Ponderosa's looking, needs to have here so that
  

16   we're not, you know, discriminating or erecting a trade barrier
  

17   to milk coming into the California State Order.
  

18      Q.  And as far as how that milk is used internally in the
  

19   plant, Federal Orders generally do not have direct allocation,
  

20   all milk is indistinguishable once it hits the receiving tank.
  

21   So that would imply that the out-of-state milk would receive
  

22   basically a pro rata share of all of the classes.  Would that
  

23   be your understanding on how this would work?
  

24      A.  No, I wouldn't envision it working that way, unless
  

25   I'm, unless I'm missing something here that is, it is
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 1   fundamental here and how we operate these things under Federal
  

 2   Orders right now.
  

 3      Q.  Federal Orders, when we get, when a plant receives milk
  

 4   from a number of different handlers, a 9(c) would be a good
  

 5   example.  Handler ships to a distributing plant.  Those
  

 6   producer receipts are allocated basically pro rata to the usage
  

 7   at that plant.  Those producers are repaid the blend price of
  

 8   that plant.  In this case you have got two parts to that,
  

 9   really.  You have got the out-of-state milk coming in along
  

10   with in-state milk, and that out-of-state milk is going to be,
  

11   receive a different treatment with regards to payment.
  

12      A.  Correct.
  

13      Q.  However, since it all goes into the same plant and is
  

14   all used in various products in that plant, there would not be
  

15   a direct allocation for out-of-state milk to receive a hundred
  

16   percent Class I, or any other class, that milk would be pro
  

17   rata distributed across all of the receipts at that plant.
  

18      A.  Let me ask this question.  May I ask you?  Would that
  

19   be all right, your Honor?
  

20       JUDGE CLIFTON:  Yes, please.  You two speak the same
  

21   language.  I like that you continue to discuss this.
  

22       MR. TOSI:  Okay.  What I'm wondering is, is that would
  

23   there be an administrative or operational difficulty if we
  

24   didn't do it that way, and what we're doing here is we're just
  

25   isolating, you know, on a handler report, this is milk that was
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 1   as out-of-state milk, okay?  And I'm exempting it from the
  

 2   pooling and pricing provisions of the order.  How we do that, I
  

 3   don't know.  If we could also accomplish that as a deduct from,
  

 4   you know, that volume of milk that we're, that if it is going
  

 5   to like a regular 7(a) plant, to subtract that from the volume
  

 6   of milk, milk receipts at a 7(a) plant, I think that would
  

 7   accomplish the same thing.
  

 8   BY MR. SCHAEFER:
  

 9      Q.  I think what I'm getting at really is the payment part
  

10   of this, in that when you would then look at what that plant's
  

11   payment obligations are to the out-of-state milk, it would
  

12   basically be the same as that entire plant's value, use value,
  

13   of milk.  It would not be allocated to Class I, or Class IV, or
  

14   whatever other class that plant may have inside that plant.  So
  

15   it would, all the milk that came into that plant would be
  

16   treated the same way as far as calculating a valuation to the
  

17   out-of-state milk.
  

18      A.  Mr. Schaefer, I'm not sure that I can answer that
  

19   question.  I'm just not -- I'm just not sure.  I'm just not
  

20   sure.  I'm not trying to be difficult or evasive here at all.
  

21   If there are other things that, if there are other
  

22   modifications to other order provisions that are required, if
  

23   it turns out that, that in the event that there's a decision to
  

24   have a California Order, if there are other, if there are other
  

25   features of the Order that would need to be amended separate
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 1   and apart from what we're talking about in Proposal 4, so long
  

 2   as that intent is still achieved, I think that would also be
  

 3   acceptable to Ponderosa.  Is that answer --
  

 4      Q.  I think so.  Just a minute.
  

 5      A.  Okay.
  

 6      Q.  I think I'll ask one more question here, I think,
  

 7   Mr. Tosi.
  

 8           I think what, where I'm headed here is that the
  

 9   realization is that in the allocation of milk at a plant, milk
  

10   is not direct allocated, which basically means that when I
  

11   sell, if I were selling milk to a bottling plant, I can't tell
  

12   the Market Administrator that I want all my milk to be Class 1,
  

13   and settle with that handler at that.  It's going to go, in the
  

14   case of producer milk, which in this case it probably would be,
  

15   it's going to be pro rata across all the classes, and then the
  

16   settlement is basically at the blend in a normal situation.
  

17           In this situation, you have what would basically have
  

18   the same thing, except it is not going to be the blend price of
  

19   the Order, it would be the blend price at that plant.  Because
  

20   you are looking to settle with that, that producer or that
  

21   receipt of milk.  And so I guess that's really what I'm getting
  

22   at, is since there is no direct allocation, then the receipts
  

23   there would be pro rata, and it would be a, basically a plant
  

24   blend, as I would understand your proposal.
  

25      A.  If I have understood everything you said, yes, that's
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 1   what we're getting at here, that that's -- that we're paying at
  

 2   least that plant blend back to that out-of-state milk.  It
  

 3   would be the equivalent as if we had done that.  That would
  

 4   become the paragraph (b), 7(b) price that we would know that
  

 5   that was paid, where now we don't know that under the
  

 6   California State Order, for example.
  

 7      Q.  Okay.  Thank you, Mr. Tosi.
  

 8      A.  Okay.
  

 9       MR. RICHMOND:  I think we're okay.  Thank you, Mr. Tosi.
  

10       JUDGE CLIFTON:  Okay.  So Mr. Tosi, now I'm struggling with
  

11   the issue of the California producer who has no quota and
  

12   compares his price with the price paid to someone who is not a
  

13   California producer.
  

14           Do you see that there's unequal treatment?
  

15       MR. TOSI:  No, I don't, your Honor.
  

16       JUDGE CLIFTON:  And --
  

17       MR. TOSI:  A California producer is going to have the
  

18   benefit of receiving any transportation credits or allowances.
  

19       JUDGE CLIFTON:  But what if you are, too.  What if the
  

20   proposal that is accepted extends transportation benefits to
  

21   out-of-state producers?
  

22       MR. TOSI:  That would be definitely on the plus side, yes.
  

23   But the other thing, too, is that the, I mean, what you are
  

24   saying, I think, your Honor, what -- to make another comparison
  

25   is, is that even within the State of California, aren't we
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 1   discriminating against producers that have quota and non-quota?
  

 2   And well --
  

 3       JUDGE CLIFTON:  The difference is, your proposal doesn't
  

 4   have your producers affected by the payments on quota, whereas
  

 5   the California producer does have the impact of the payments of
  

 6   the benefits of quota.  Is that unequal treatment?
  

 7       MR. TOSI:  Yes.
  

 8       JUDGE CLIFTON:  This is so difficult.  I'm beginning to see
  

 9   why Proposal 2 has two pools, but even that's not equal
  

10   treatment.  This is very difficult.
  

11           Okay.  What other questions?  Mr. Beshore.
  

12                        CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Just one question follow up to one of Henry Schaefer's
  

15   questions.  If, hypothetically, the out-of-state producer or
  

16   more than one, delivered a hundred percent of the supplies
  

17   needed by the distributing plant in California, okay?  Assume
  

18   that's what occurred.  Now, that plant has an essentially
  

19   become de-pooled, disassociated with the California pool, it
  

20   has no obligation whatsoever to the California pool.  Isn't
  

21   that correct, under Proposal 4?
  

22      A.  Sounds correct, yes.
  

23      Q.  Okay.  So it does have its own individual handler pool?
  

24      A.  I don't think it's unreasonable to characterize it that
  

25   way.
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 1      Q.  I don't think it is either.
  

 2       JUDGE CLIFTON:  Who else has questions?  Did you,
  

 3   Ms. Hancock?  Well, let me see if there's anything further
  

 4   before you come forward.  Anything further before Ms. Hancock
  

 5   requests questions on redirect?
  

 6                      REDIRECT EXAMINATION
  

 7   BY MS. HANCOCK:
  

 8      Q.  Mr. Tosi, I just want to clarify one of the questions
  

 9   that the Judge had asked you.  If a producer in California
  

10   wanted to participate in the quota program, would they have the
  

11   opportunity to do so?
  

12      A.  Yes, they would.
  

13      Q.  And if an out-of-state producer wanted to participate
  

14   in the quota program, would they have the opportunity to do so?
  

15      A.  At the way the current law is, no.  The answer is no.
  

16      Q.  Okay.  So they are treated differently just because of
  

17   the state line?
  

18      A.  Just right there.  Yeah.  Just right there.
  

19      Q.  Thank you, that's all I have.
  

20       JUDGE CLIFTON:  All right.  Are there any questions for
  

21   Mr. Tosi before I allow him to step down and to be dismissed?
  

22   Mr. Tosi, is there anything you would like to add before we let
  

23   you go?
  

24       MR. TOSI:  Since I retired from Dairy Programs, this is the
  

25   first time I have had to sit on this side of the -- you know,
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 1   I'm used to asking questions.  This is the first time I have
  

 2   had to answer to people, and it is a real different animal.
  

 3   But -- but, you know, I'll say this, it is just a real joy to
  

 4   come back and see everybody again.
  

 5       JUDGE CLIFTON:  Thank you.  It was a joy to see you.  Thank
  

 6   you so much, Mr. Tosi.
  

 7       MR. TOSI:  Thank you, and thank you, everyone.
  

 8       JUDGE CLIFTON:  Ms. Hancock, it is 1:06.  How would you
  

 9   like to proceed?
  

10       MS. HANCOCK:  So I only have Mr. DeGroot left, and he has
  

11   two very short statements, one on for Producer Handler and one
  

12   on Ponderosa.  We could have him get going, or I know he would
  

13   like to get out of here today.  And we still have another
  

14   producer to get on the stand as well.  So I'll take as much
  

15   hearing time as I can possibly get, but recognizing that the
  

16   court reporter needs to have her breaks, so that's where we are
  

17   at.
  

18       JUDGE CLIFTON:  Do we get pizza?  I'm teasing you.  I was
  

19   so grateful that you made yesterday work for us by treating us
  

20   all to pizza.  I think we should begin with Mr. DeGroot and see
  

21   how far we can get.  So let's take a five-minute stretch break
  

22   while he comes forward and while the documents are distributed.
  

23       (Whereupon, a break was taken.)
  

24       JUDGE CLIFTON:  We're back on record at 1:13.  Two
  

25   documents have been distributed.  Please raise your hand if you
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 1   need them.  The first is the Testimony of Ted DeGroot and the
  

 2   second is statistics, data.
  

 3       MS. HANCOCK:  I'm hoping that there were three that were
  

 4   distributed.  There should be one that has California
  

 5   Department of Food and Agriculture at the top as well.
  

 6       JUDGE CLIFTON:  You are correct.  So in what order,
  

 7   Ms. Hancock, should we number these?
  

 8       MS. HANCOCK:  Let's do testimony first, and that will be
  

 9   which exhibit number?
  

10       JUDGE CLIFTON:  Let's see, Ms. May, I show that as being
  

11   175.  175.  Do you agree?
  

12       MS. MAY:  Not right off the bat.  So what was 174?
  

13       JUDGE CLIFTON:  That was the statistics that were given to
  

14   us about the dispersal of cows.
  

15       MS. MAY:  So I don't know where I put that one, but okay.
  

16       JUDGE CLIFTON:  That was 174.
  

17       MS. HANCOCK:  So the testimony will be 175, and then, we
  

18   could do the Excel spreadsheet, which is the Class 1 prices as
  

19   Exhibit 176.
  

20       JUDGE CLIFTON:  All right.  Good.
  

21       MS. HANCOCK:  Then the last one will be the one that has
  

22   CDFA at the top for 177.
  

23       (Thereafter, Exhibit 175, Exhibit 176, and Exhibit 177
  

24           were marked for identification.)
  

25       JUDGE CLIFTON:  Mr. DeGroot, I'll swear you in in a seated
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 1   position.  Would you raise your right hand, please?
  

 2           Do you solemnly swear or affirm under penalty of
  

 3   perjury that the evidence you will present will be the truth?
  

 4       MR. DeGROOT:  I do.
  

 5       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

 6   name.
  

 7       MR. DeGROOT:  Ted DeGroot.  T-E-D, D-E-G-R-O-O-T.
  

 8       JUDGE CLIFTON:  And is there a space between the DE and the
  

 9   capitol G?
  

10       MR. DeGROOT:  That depends.
  

11       JUDGE CLIFTON:  See?  We have had people like that before.
  

12   Mr. DeJong is like that.  Depends on whether it is the
  

13   California making his driver's license or whether he gets to
  

14   choose.  What do you prefer?
  

15       MR. DeGROOT:  I usually don't put a space.
  

16       JUDGE CLIFTON:  You usually do not put a space?
  

17       MR. DeGROOT:  I do not.
  

18       JUDGE CLIFTON:  Is the D for DeGroot, is the D capitalized?
  

19       MR. DeGROOT:  Yes, it is.
  

20       JUDGE CLIFTON:  Okay.  Good.  All right.  Thank you.  Now,
  

21   I am content.  Ms. Hancock, you may proceed.
  

22                       DIRECT EXAMINATION
  

23   BY MS. HANCOCK:
  

24      Q.  Mr. DeGroot, did you prepare Exhibit 173?
  

25      A.  Yes, I did.
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 1      Q.  Would you proceed to read that into the record, please?
  

 2      A.  Sure thing.
  

 3          My name is Ted DeGroot.  I am a principal and the
  

 4   General Manager of Rockview Farms.  I grew up at Rockview since
  

 5   my grandfather, Pete DeGroot, took over the plant in 1966.  I
  

 6   worked full-time with the company for over, I have worked
  

 7   full-time with the company for over 30 years.  Our company
  

 8   really started when my grandfather bought his first cow
  

 9   sometime in the 1930's.  He emigrated from the Netherlands in
  

10   the late 1920's and worked very hard to build something for
  

11   himself.  By the 1960's, he had several farms in
  

12   Southern California and a growing family.
  

13           In 1965, he was operating three dairy farms and sold
  

14   all his milk to a third party handler, Rockview.  In 1965,
  

15   Rockview encountered financial trouble and my grandfather was
  

16   faced with either taking over the plant or losing everything.
  

17   He acquired Rockview by purchasing it at a bankruptcy on
  

18   January 2, 1966.  The years following were a struggle, but he
  

19   built up Class 1 sales for Rockview.  When pooling came to
  

20   California, he and my father Amos, fought to avoid losing the
  

21   value of the Class 1 share of the market they had created
  

22   through pool dilution.
  

23           When the Gonsalves Milk Pooling Act --
  

24       JUDGE CLIFTON:  Now, I'm sorry, I got to stop you there.
  

25   Tell me what you mean through pool dilution.  This would be if
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 1   you had Class 1 and you were going to go into a pool, this
  

 2   dilution would be, you would no longer be paid as if your milk
  

 3   were Class 1; is that right?
  

 4       MR. DeGROOT:  Correct.
  

 5       JUDGE CLIFTON:  Okay.  I understand.  Thank you.
  

 6       MR. DeGROOT:  When the Gonsalves Milk Pooling Act was
  

 7   enacted, our farms were issued exempt quota that was reflective
  

 8   of our historical Class 1 production.  Currently, a hundred
  

 9   percent of the stock of the corporation for both the farm
  

10   entity and our plant is held by decendents of my grandfather.
  

11   We have two farms producing the exempt quota milk that is
  

12   delivered to Rockview everyday -- each day.  The first farm is
  

13   in Ontario, California and "SD Chino".  The second farm near
  

14   Hanford, California is "Lakeshore Dairy".  The exempt quota is
  

15   held through certificates of ownership that show our farms are
  

16   the lawful owners of the exempt quota.  Attached is my Exhibit
  

17   blank -- which I don't know.
  

18   BY MS. HANCOCK:
  

19      Q.  177.
  

20      A.  177, is a copy of the certificate of ownership for our
  

21   exempt quota showing that our farm (SD Chino and Lakeshore) own
  

22   our exempt quota.
  

23      Q.  Lakeshore Dairy?
  

24      A.  Lakeshore Dairy.
  

25      Q.  Let's pause there for just one second.  If you can take
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 1   out 177.  Can you explain for us what's reflected here in
  

 2   Exhibit 177?
  

 3      A.  It shows three certificate numbers issued by the CDFA,
  

 4   the first is Lakeshore Dairy, and it has in parentheses (PD)
  

 5   which is producer-distributor.  The second is Lakeshore Dairy
  

 6   number 2, it does not have PD behind it because that is
  

 7   traditional quota that we hold also at that dairy, and then the
  

 8   third is SD Farms or SD Chino, they are one in the same, and
  

 9   that also is producer-distributor quota.
  

10      Q.  Okay.  So when you say traditional quota, is that
  

11   regular quota?
  

12      A.  Yes.
  

13      Q.  Okay.  So your farms own both exempt quota and regular
  

14   quota under the California State Order?
  

15      A.  Correct.
  

16      Q.  And we have a black square there, can you tell me what
  

17   is, what that black square is about?
  

18      A.  That is just blocking out the pounds that each dairy
  

19   holds.
  

20      Q.  And then if we turn the page, what's on page 2 of
  

21   Exhibit 177?
  

22      A.  I think you are just naming the other owners of the
  

23   quota, I'm sorry.
  

24      Q.  It looks like it was an amendment, so you made some,
  

25   there's some quantity calculations that you get that show
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 1   differences if there's changes in the volumes of the milk, or
  

 2   changes in the volumes of the --
  

 3      A.  In the volume of the quota there would be amendments
  

 4   and changes.  Each time you change, you get a new certificate
  

 5   from the State.
  

 6      Q.  Okay.  And that's the same that's reflected throughout,
  

 7   just these are different notices or information that you get
  

 8   from CDFA?
  

 9      A.  Correct.
  

10      Q.  Okay.  And all reflecting that it's the dairy that owns
  

11   your exempt quota?
  

12      A.  Correct.
  

13      Q.  And your regular quota as well?
  

14      A.  Correct.
  

15      Q.  Okay.  If you want to go back to your exhibit, your
  

16   written statement, Exhibit 175, and continue with the first
  

17   full paragraph on Page 3.
  

18      A.  Sure.
  

19          The two farms produce the entire exempt quota that goes
  

20   to Rockview.  Exempt quota makes up 40 percent of the total
  

21   production from these two farms and approximately 12 percent of
  

22   the total milk received at Rockview.  Rockview also purchases
  

23   milk from Ponderosa in Nevada, and third party Cooperative
  

24   California Dairies, Incorporated.  Our California farm and
  

25   plant are located in Southern California, which is a deficit
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 1   milk production area.  If we were to lose the exempt quota
  

 2   benefit for our farms, it would be more difficult to source
  

 3   milk into Southern California.  Over order premiums may
  

 4   increase.  California regular quota and exempt quota have
  

 5   always been a part of the same quota system, and each type of
  

 6   quota has unique benefits.  While regular quota can participate
  

 7   in the California transportation credit system, exempt quota
  

 8   does not get that benefit.
  

 9          At the inception of the quota system, there were 49
  

10   companies who held producer-handler exempt quota.  For many
  

11   reasons today, there are only four.  That decline would not
  

12   have happened if the exempt quota provided the producer-handler
  

13   such a price advantage that they could displace others within,
  

14   within the market.  The price advantage of exempt quota is with
  

15   our farm and measured as the difference between Class 1 and the
  

16   price we would receive in Southern California for quota.
  

17   Attached in Exhibit 176 is a calculation showing the average
  

18   benefit to our farm over the last 20 years.
  

19      Q.  If we could just pause for one second, take a look at
  

20   176.  Can you describe for me what's contained in that exhibit?
  

21      A.  There are several pages going back 20 years, and it's
  

22   the difference between Northern, the Northern California
  

23   Class 1 price, the quota price, and then the difference and
  

24   then separately, the Southern California Class 1 price, the
  

25   quota and the difference, and then there's a summary, and
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 1   there's also an aggregate of the two on page 5 of 10.
  

 2      Q.  Okay.  If we look at page 5 of 10, when you say there's
  

 3   an aggregate of the two, what do you mean?
  

 4      A.  If you merge Southern and Northern California and the
  

 5   prices, the benefit is an average of $1.27 per hundredweight
  

 6   for 20 years.
  

 7      Q.  Okay.  And you qualify for the Southern California
  

 8   Class 1 price?
  

 9      A.  Correct.
  

10      Q.  And Hollandia, one of the other producer-handlers,
  

11   would also qualify for the Southern California Class 1 price?
  

12      A.  Yes.
  

13      Q.  And then the other two producer-handlers, Producers
  

14   Dairy and Foster Dairy, are both paid under the, or qualify for
  

15   the Northern California Class 1 price?
  

16      A.  Yes.
  

17      Q.  Okay.  So your average, tell me what the significance
  

18   is of the, of what you're averaging here, the $1.40 for the
  

19   south, Southern California price difference?
  

20      A.  I'm not sure I understand your question.
  

21      Q.  Well, that's the difference between Class 1 and quota
  

22   you have measured here, tell me what the significance is of
  

23   that to you.  What does that mean?  Is that the value of the
  

24   exempt quota?
  

25      A.  That's the value of the exempt quota, correct.  The
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 1   exempt quota is -- is valued, I mean, it's $1.40 over 20 years
  

 2   more so than if it were traditional quota, regular quota.
  

 3      Q.  That's the, so if you took that number, multiplied by
  

 4   the volume of exempt quota that you have, that would be
  

 5   reflective of what the difference is for the value of having --
  

 6      A.  So we were talking, is this the discussion on the value
  

 7   of exempt quota versus regular quota?
  

 8      Q.  You don't have to do the math yet, but I just want to
  

 9   establish that that's what you are establishing with this
  

10   document?
  

11      A.  Right.  Yes.
  

12       JUDGE CLIFTON:  Mr. DeGroot, would you rather that the
  

13   court reporter type the question or the answer, when both are
  

14   happening at the same time?
  

15       MR. DeGROOT:  Sorry, I gotcha.
  

16       JUDGE CLIFTON:  Thanks.
  

17   BY MS. HANCOCK:
  

18      Q.  It's not natural to have to talk in such separated
  

19   chunks, so it's normal.  Okay.
  

20          Let's resume your testimony on Page 4.
  

21      A.  Okay.
  

22          A big difference between exempt quota and Federal Order
  

23   producer-handler exemptions, is that exempt quota may stay
  

24   within the same family as the exemption was originally issued
  

25   in the 1960's.
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 1      Q.  Can you try that sentence one more time?
  

 2      A.  Okay.
  

 3          A big difference between exempt quota and the Federal
  

 4   Order producer-handler exemptions is that exempt quota may stay
  

 5   within the same family as the exemption was originally issued
  

 6   in the 1960's.
  

 7       JUDGE CLIFTON:  Does it say "may stay" or does it say "must
  

 8   stay".
  

 9       MR. DeGROOT:  Oh, must stay, sorry.  Must stay.  You want
  

10   me to read it over?
  

11       JUDGE CLIFTON:  Yes.
  

12       MR. DeGROOT:  A big difference between exempt quota and the
  

13   Federal Order producer-handler exemptions, is that exempt quota
  

14   must stay within the same family as the exemption was
  

15   originally issued in the 1960's.  As a family, we have always
  

16   made decisions around preserving our exempt quota provisions
  

17   for our farm.  We agonized each time a family member considered
  

18   leaving our farm, which meant we had to sell the quota to the
  

19   family in order to preserve the exempt quota.  In one instance,
  

20   we decided not to keep the quota within the family, so the
  

21   quota was converted to regular quota and sold to a third party.
  

22           In this corporate world in which we live we, where big
  

23   business is the norm, we believe our family business and the
  

24   other three exempt quota holders are very special and serve
  

25   each of our communities well.  The way exempt quota is held by
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 1   our farm and booked as an asset for our farm means any "price
  

 2   advantage" must also go to our farm, not our plant.  Our plant
  

 3   does not have any price advantage because it pays the Class 1
  

 4   price to the farm for all the raw milk for fluid sales.  We pay
  

 5   the same price to our own farm that we pay for the milk
  

 6   purchased, milk we purchase from CDI.
  

 7           We account for our raw milk cost at the farm, we pay
  

 8   our farms.  Wait -- I'm going to read that again.  We account
  

 9   for our raw milk cost at the price we pay our farms, the Class
  

10   1 price.  Because our plant pays the Class 1 price, we must
  

11   calculate that amount into the manufacturing costs for our
  

12   finished product.  When bidding on contracts for fluid milk
  

13   sales, we calculate that raw milk price into our manufacturing
  

14   cost.
  

15           Furthermore, CDFA has a below-cost law that prohibits
  

16   us from selling our products below manufactured cost.  That
  

17   means we cannot use the farm benefit to artificially reduce the
  

18   raw milk cost that we pay for our farms.
  

19   BY MS. HANCOCK:
  

20      Q.  For our?
  

21      A.  For our milk, excuse me.  If we were to sell below
  

22   cost, our competitors in the industry would report violators to
  

23   the CDFA, which would investigate the claim.  If there were any
  

24   real concerns that exempt quota holders were using their
  

25   exemption to sell below cost, that would have been reported to
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 1   the CDFA and there would have been an investigation.
  

 2      Q.  Try that one again.
  

 3      A.  If there were any real concerns that the exempt quota
  

 4   holders were using their exemption to sell below cost, they
  

 5   would have been reported to CDFA and there would have been an
  

 6   investigation.
  

 7           It --
  

 8       JUDGE CLIFTON:  What is it there would or could?
  

 9       MR. DeGROOT:  There would or could have been an
  

10   investigation.  Thank you.  It simply has not been an issue in
  

11   our market.
  

12           As a close -- I'm sorry, as a close family ownership
  

13   structure allows, we have a tight-knit management team.  We
  

14   communicate well and we work to build efficiencies into our
  

15   business.  It is my opinion, our family ownership structure
  

16   gives us a competitive advantage over corporate structures that
  

17   do not have the same emotional investment in their business.
  

18   As a family, we take pride in our products to ensure that they
  

19   represent the quality of our brand.
  

20           We believe our exempt quota is part of the entire quota
  

21   system for which Congress instructed USDA in the Farm Bill to
  

22   recognize the value.  Our proposal is to preserve the exempt
  

23   quota along with the rest of the quota system.  We do not seek
  

24   to obtain the benefit under the "Federal producer-handler"
  

25   definition or to be considered to fall within the
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 1   producer-handler definition proposed by the Cooperatives or
  

 2   Dairy Institute.  None of the CPHA, California Producer Handler
  

 3   Association, who hold exempt quota would qualify as a
  

 4   producer-handler under the definition proposed by either the
  

 5   Cooperative or the Dairy Institute.
  

 6           The quota system, both regular and exempt quota, is a
  

 7   producer benefit.  Our farms own our exempt quota, just as
  

 8   regular quota is owned by other farms that do not own a
  

 9   manufacturing facility.  Our farm should be able to continue to
  

10   preserve their exempt quota as part of any preservation of the
  

11   quota system.  The quota system has always included regular and
  

12   exempt quota, and if quota is going to be included in an FMMO,
  

13   it should also preserve exempt quota.
  

14           Thank you for your time and consideration of my
  

15   testimony.
  

16   BY MS. HANCOCK:
  

17      Q.  Mr. DeGroot, I want to turn back to Exhibit 176 for a
  

18   moment, and we're on page 5 of that exhibit.  And the last page
  

19   6 through 10, that's just looking at, it is the same
  

20   information, just looking at Southern California alone?
  

21      A.  Yes.
  

22      Q.  Okay.  So on page 5 of 10, you have stated that you
  

23   have valued over the last 20 years, the average benefit of
  

24   holding your exempt quota was $1.40, is that a hundredweight?
  

25      A.  Correct.
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 1      Q.  Okay.  Is that an amount that can be used to help value
  

 2   how much exempt quota is worth to you and your farms?
  

 3      A.  I believe so.
  

 4      Q.  How would you figure that out using that number?
  

 5      A.  Well, in our discussions earlier, and in the
  

 6   discussions that the panel has talked about purchasing out
  

 7   quota, and I realize that -- and I speak only for Rockview in
  

 8   this.  If we were issued more regular quota to compensate us
  

 9   for our PD quota, I think that would be an acceptable outcome.
  

10   So in our case, based on quota over overbase being worth $1.70
  

11   per hundredweight, and we believe we are receiving a benefit of
  

12   $1.40 in addition to that, we just came up with a scenario
  

13   where, for instance, if we had a thousand pounds of regular
  

14   quota, then we might need to have 1820 pounds of regular quota
  

15   to compensate us for a thousand pounds of exempt quota.
  

16      Q.  Help me with the math there.
  

17       JUDGE CLIFTON:  So the way you started that sentence, you
  

18   said "if we had a thousand pounds of regular quota" and what
  

19   you meant to say was "if we had a thousand pounds of exempt
  

20   quota."
  

21       MR. DeGROOT:  If we had a thousand pounds of exempt quota,
  

22   as an example, if we were to receive an additional 820 pounds
  

23   of regular quota, that would compensate us for the $1.40.
  

24       JUDGE CLIFTON:  And so what you are talking about, is in
  

25   the event that exempt quota gets converted to regular quota --
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 1       MR. DeGROOT:  Correct.
  

 2       JUDGE CLIFTON:  And in addition to the thousand pounds of
  

 3   exempt quota you already have, which would become regular
  

 4   quota, there would have to be additional regular quota to
  

 5   compensate for the increased, for the larger value that exempt
  

 6   quota has.
  

 7       MR. DeGROOT:  Correct.  And I believe -- I believe that all
  

 8   of the producer-handlers produce enough overbase milk
  

 9   currently, that if that was to be a solution, it may be
  

10   acceptable to them, but I don't speak for all of them.
  

11   BY MS. HANCOCK:
  

12      Q.  So if I'm hearing you right, you are saying one, one
  

13   pound of exempt quota is equivalent to 1.8 pounds of regular
  

14   quota?
  

15      A.  In Southern California.
  

16      Q.  In Southern California.  Can you help us understand how
  

17   you did that math?  How you came to the 1.82?
  

18      A.  I just divided $1.70 into $1.40.
  

19      Q.  So you took $1.70 the premium for regular quota, and
  

20   divided it into the --
  

21      A.  The $1.40 and came up with .82.
  

22      Q.  Okay.  And that $1.40 is the average for exempt quota
  

23   that's on page 5 of Exhibit 176?
  

24      A.  Correct.
  

25      Q.  Okay.  But you haven't had the opportunity to talk with
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 1   any financial advisors or any kind of specialists in this area
  

 2   to help you value your exempt quota, have you?
  

 3      A.  No.
  

 4      Q.  This was some kind of quick math that you did in the
  

 5   back of the room when we had some earlier discussions this
  

 6   morning about how you might be able to value that number?
  

 7      A.  Yes.
  

 8      Q.  Okay.  And if you -- if exempt quota were to be
  

 9   purchased out or if there was some conversion ever to be made,
  

10   would you want the opportunity to verify that this was the
  

11   actual value, the true and accurate value, for your exempt
  

12   quota?
  

13      A.  I think that would be an appropriate step, yeah.
  

14      Q.  Okay.  Your Honor, at this point I would move for the
  

15   admission of Exhibit 175, 176, and 177.
  

16       JUDGE CLIFTON:  All right.  Let me coordinate with Ms. May
  

17   on any changes.  The first change I noticed, the way you read
  

18   this, Mr. DeGroot is, Exhibit 175, page 2, you inserted the
  

19   word "have" to show that you still work for the company, "I
  

20   have worked full-time"; is that correct?
  

21       MR. DeGROOT:  Yes.
  

22       JUDGE CLIFTON:  So I would ask Ms. May to insert the word
  

23   "have" after the word "I" so that line will read "I have worked
  

24   full-time".
  

25       MS. MAY:  Got it.
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 1       JUDGE CLIFTON:  Okay.  And then the next things were just
  

 2   fill in the blanks.  So on Page 4, third line down, we inserted
  

 3   "176".
  

 4       MS. MAY:  Yep on page --
  

 5       JUDGE CLIFTON:  On Page 4.
  

 6       MS. MAY:  Okay.
  

 7       JUDGE CLIFTON:  And, oh, I'm sorry, I skipped over the one
  

 8   on Page 3.  Page 3, fourth line down, we inserted 177 in the
  

 9   blank.  All right?  Those were the only changes I saw,
  

10   Ms. Hancock.  Did you have anything that I missed, Ms. Hancock?
  

11       MS. HANCOCK:  We got both 176, 177 in the exhibit lines,
  

12   those were the only other changes I had.
  

13       JUDGE CLIFTON:  Okay.  Very good.  Does anyone wish to
  

14   question Mr. DeGroot before determining whether you object to
  

15   the admission into evidence of any of these exhibits, 175, 176,
  

16   or 177?  No one.  Is there any objection to the admission into
  

17   evidence of 175?  There are none.  Exhibit 175 is admitted into
  

18   evidence.
  

19           (Thereafter, Exhibit 175, was
  

20            received into evidence.)
  

21       JUDGE CLIFTON:  Does anyone object to the admission into
  

22   evidence of Exhibit 176?  No one.  Exhibit 176 is admitted into
  

23   evidence.
  

24            (Thereafter, Exhibit 176, was
  

25            received into evidence.)
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 1       JUDGE CLIFTON:  Does anyone object to the admission into
  

 2   evidence of Exhibit 177?  No one.  Exhibit 177 is admitted into
  

 3   evidence.
  

 4            (Thereafter, Exhibit 177, was
  

 5            received into evidence.)
  

 6       JUDGE CLIFTON:  Ms. Hancock?
  

 7       MS. HANCOCK:  I have no further questions for him at this
  

 8   time.
  

 9       JUDGE CLIFTON:  All right.  Let me find out if people want
  

10   to begin the examination of Mr. DeGroot or whether people need
  

11   a break for lunch or otherwise.  It's 1:38, so you have three
  

12   choices.  First one is keep going, the second is take a
  

13   ten-minute break and have lunch later, and the third one is
  

14   break for lunch.
  

15           First vote, keep going.  The two DeGroots.
  

16           Next one, break for ten minutes?  No one.
  

17           Break for lunch?  Everyone else.
  

18           All right.  It's 1:40.  I'm going to say please be back
  

19   and ready to go at 2:55.  5 minutes to 3:00.  Thank you.
  

20       (Whereupon, the lunch recess was taken.)
  

21                            ---o0o---
  

22
  

23
  

24
  

25
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 1         FRIDAY, NOVEMBER 13, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We are back on record at 2:55.  I'm going
  

 3   to wait just a minute.  I do not want my main team to miss any
  

 4   of this testimony, so we'll wait just a minute or two here.  In
  

 5   the meantime, though, although we have not yet finished
  

 6   Mr. DeGroot's testimony about the exhibits that are already in
  

 7   evidence, we have two more exhibits.  So hopefully you all will
  

 8   find those at your place.
  

 9           Ms. Hancock, do you want to talk about these two
  

10   additional exhibits are have been distributed?
  

11       MS. HANCOCK:  We were just trying to save sometime, your
  

12   Honor.  These are Mr. DeGroot's testimony on behalf of
  

13   Ponderosa Dairy and then one exhibit that goes along with that
  

14   testimony.
  

15       JUDGE CLIFTON:  Very good.  So I'll be numbering them, I'll
  

16   go ahead and say it now and then we'll confirm that later.  But
  

17   I would number the testimony of Ted DeGroot, and this is in
  

18   support of Proposal 4 of Ponderosa Dairy.  I would number that
  

19   178.  Exhibit 178.
  

20            (Thereafter, Exhibit 178, was
  

21            marked for identification.)
  

22       JUDGE CLIFTON:  And then the accompanying document, which
  

23   has a title of Real California Cheese, Processor List, I will
  

24   number that one as Exhibit 179.  Exhibit 179.  All right.
  

25           Let us take just about a three-minute stretch break.
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 1   You are free to move around.  Don't go too far away, I expect
  

 2   we'll proceed in about three minutes, which would be 3:01.
  

 3           (Thereafter, Exhibit 179, was
  

 4            marked for identification.)
  

 5       JUDGE CLIFTON:  We are back on record at 3:03.  I have
  

 6   withdrawn the document that I had marked as 179, at the request
  

 7   of Ms. Hancock.  So the only one that I have given a number
  

 8   since we last numbered a document is the Testimony of
  

 9   Ted DeGroot in Support of Proposal 4 of Ponderosa Dairy.  I
  

10   have marked that as Exhibit 178.  Now we're not there yet,
  

11   because we'll be doing cross-examination on his prior
  

12   testimony, but just so you know.  All right.  Who would ask the
  

13   first cross-examination questions of Mr. DeGroot.  Mr. English?
  

14                        CROSS-EXAMINATION
  

15   BY MR. ENGLISH:
  

16      Q.  Good afternoon, Mr. DeGroot.  Chip English for the
  

17   Dairy Institute of California.  So I want to, I'm going to take
  

18   as little time as possible.
  

19          On page 2, and Judge Clifton already asked you a
  

20   question about this as you were reading, when you referenced
  

21   there that "when pooling came into effect that your father,
  

22   Amos DeGroot, fought to avoid losing the value of the Class 1
  

23   share of the market that they created through pool dilution."
  

24   That's to say that you had Class 1 sales prior to the day that
  

25   the Gonsalves Pooling Act became effective and the pooling went
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 1   into effect, correct?
  

 2      A.  Yes.
  

 3      Q.  And what exempt quota, in essence was, at least at that
  

 4   time, was sort of the conversion of those pounds into the
  

 5   exempt quota so that the Class 1 pounds remained at your farm
  

 6   for their value, correct?
  

 7      A.  That's correct.
  

 8      Q.  Okay.  And you understand, do you understand that in
  

 9   Federal Orders, when a Federal Order goes into a place that's
  

10   never had a Federal Order, that effectively anybody who had
  

11   that kind of arrangement with Class 1 pounds would have had to
  

12   share all of those pounds?
  

13      A.  Yeah, I understand that.
  

14      Q.  Okay.  On page 3 you discussed the idea that if you
  

15   lost the exempt quota benefit, it would be more difficult to
  

16   source milk into Southern California, and indeed you say over
  

17   order premiums may increase.  So today, do you understand that
  

18   your competitors likely have to pay over order premiums to get
  

19   milk into Southern California?
  

20      A.  Yes, as we do.
  

21      Q.  Okay.  You do on the milk you buy from outside your
  

22   operations?
  

23      A.  No, actually, we pay it on all of our milk.
  

24      Q.  You are paying over order premiums on all of your milk?
  

25      A.  Because we do it to keep our farms competitive with
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 1   other dairymen.
  

 2      Q.  Okay.  And that was a yes.  You nodded your head, but
  

 3   the court reporter can't pick it up, but that was a yes with an
  

 4   explanation, correct?
  

 5      A.  Correct.
  

 6      Q.  And I have already asked this question of the prior two
  

 7   witnesses, I'm not sure if you were in the room at the time,
  

 8   but when you say that you pay, on the top of page 5, "we
  

 9   account for our real milk cost," I'm sorry, "we account for our
  

10   raw milk cost at the price we pay our farms, the Class 1
  

11   price," CDFA does not audit the actual payment.  They audit the
  

12   the pounds, but not the payment, correct?
  

13      A.  I don't know that for sure, but that's my
  

14   understanding.
  

15      Q.  I'm not trying to get into specifics, but as to, as to
  

16   the plant, has the plant been profitable over the last five
  

17   years?  Has the plant been profitable?
  

18      A.  Relatively.  I wouldn't say, it's hard, you know, we,
  

19   it's hard with any processing plant, when milk prices get
  

20   extremely high as they did in 2014, that's maybe good on
  

21   farmers, but it is tough on milk plants.  So but generally,
  

22   yes.
  

23      Q.  Okay.  Are there family members employed at the plant?
  

24      A.  Yes, three.
  

25      Q.  Okay.  Does the plant pay out dividends to the family?
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 1      A.  I listened to you question Mr. Shehadey on this so I
  

 2   could save you sometime.
  

 3      Q.  Sure.  I'm just not allowed to ask leading questions.
  

 4      A.  We have many, similar to the Producers Dairy, we have
  

 5   many members, all family members, that own stock in the plant.
  

 6   The PD quota is currently owned one hundred percent by my
  

 7   father.  So at both farms -- and he likes to get paid the full
  

 8   price, so my dad gets, and his farms get the full Class 1, plus
  

 9   premium, for their milk at the farms from the plant.
  

10      Q.  Okay.  Now, but nonetheless, you maintain, is that the
  

11   farm maintains the 95 percent common ownership?
  

12      A.  Well, I think it is 95 percent within the consanguinity
  

13   I don't even know how to say that word, but within the family,
  

14   so as long as the family --
  

15      Q.  Owns 95 percent.
  

16      A.  -- only owns collectively 95 percent of the farm and/or
  

17   plant.
  

18      Q.  Okay.  So, but going back to my question for a moment,
  

19   does the plant, when it is profitable, does it make any
  

20   distributions on the stock?
  

21      A.  No.
  

22      Q.  Okay.  Does the --
  

23      A.  No.  No.
  

24      Q.  No.  Does the farm ever make distributions to your dad?
  

25      A.  Yeah, it may.  Yes.  I can't -- but if my dad was going
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 1   to give any money to the plant, he would loan it to us and make
  

 2   us pay interest.
  

 3      Q.  Has the plant, has the family made investments in the
  

 4   plant in the last ten years?
  

 5      A.  Yes.
  

 6      Q.  So money has gone from the family to the plant?
  

 7      A.  Oh, no, it is all internal.
  

 8      Q.  It is all internal?
  

 9      A.  No money has been put at the plant to make investment.
  

10      Q.  And what about money in the farm, has money been
  

11   invested in the farm in the last ten years, to your knowledge?
  

12      A.  Yes.
  

13      Q.  Okay.  That's all the questions I have.
  

14      A.  Thank you.
  

15       JUDGE CLIFTON:  I'm going to ask others to, I'm going to
  

16   invite questions of others.  But Mr. DeGroot, I remembered that
  

17   there was a question I wanted to ask you.  You had talked about
  

18   how your, the family farms serve the Southern California
  

19   population.  And you said one other of the producer-handlers
  

20   does, too.  And I need the spelling of the name of that and the
  

21   county it is located in, the other one.
  

22       MR. DeGROOT:  Hollandia Dairy, and I would say
  

23   H-O-L-L-A-N-D-I-A, Dairy.  And it is in San Marcos, California,
  

24   and I'm 99 percent sure that's San Diego County.
  

25       JUDGE CLIFTON:  Now, is that name, the processor name or
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 1   the farm name?
  

 2       MR. DeGROOT:  That's the processor name, and I'm not sure
  

 3   what they call their farming entity.
  

 4       JUDGE CLIFTON:  Okay.  Do you think that the processor is
  

 5   located in San Diego?
  

 6       MR. DeGROOT:  Yes, their farm that they, I do know that
  

 7   their farm that produces the exempt milk is in San Jacinto,
  

 8   California, which would be Riverside County, but I don't know
  

 9   the name of the farm.
  

10       JUDGE CLIFTON:  Okay.  And with regard to Rockview Farms,
  

11   does it, does that entity itself have cows?
  

12       MR. DeGROOT:  No.
  

13       JUDGE CLIFTON:  All right.  And so all the cows are at SD
  

14   Chino and Lakeshore Dairy?
  

15       MR. DeGROOT:  Yes.
  

16       JUDGE CLIFTON:  Okay.  And in what counties are those two
  

17   farms located?  SD Chino is in what county?
  

18       MR. DeGROOT:  Ontario.  I believe that's San Bernardino.
  

19   And Lakeshore would be, it's near Hanford, I guess that's
  

20   Tulare County, I think.  I believe it's Tulare County.
  

21       JUDGE CLIFTON:  Okay.  And Rockview Farms itself is located
  

22   in what county?
  

23       MR. DeGROOT:  LA County.
  

24       JUDGE CLIFTON:  LA County.  Okay.  All right.  Good.  Who
  

25   else has questions for Mr. DeGroot?  Mr. Beshore?
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 1                        CROSS-EXAMINATION
  

 2   BY MR. BESHORE:
  

 3      Q.  Marvin Beshore.
  

 4           Good afternoon, Mr. DeGroot.
  

 5      A.  Good afternoon.
  

 6      Q.  Just a few questions.  Your, the SD Chino Farm and
  

 7   Lakeshore Dairy, which your father owns, how many cows is he
  

 8   milking at each location?
  

 9      A.  There's approximately 1400 cows at SD Chino, and
  

10   approximately 2500 cows at Lakeshore Dairy.  Milking.
  

11      Q.  And what's the production level there?  Is it roughly
  

12   state average, above, below?
  

13      A.  I would say, I would say it's roughly average, maybe
  

14   slightly above.
  

15      Q.  Okay.  Now, if the quota on those farms was -- was
  

16   regular quota as opposed to exempt quota, would it be subject
  

17   to RQA's?
  

18      A.  You know, RQA's is something I don't really fully
  

19   understand.  I don't believe so because of where our plant is
  

20   located, but I don't fully understand RQA's.
  

21      Q.  I think they are based on the farm location.
  

22      A.  I don't understand RQA's well enough to comment.
  

23      Q.  Okay.  If the -- if it was not exempt quota but it was
  

24   regular quota, I think this is reflected in your testimony,
  

25   it's been reflected by others as well.  If it was regular quota
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 1   you would be entitled to transportation credits or allowances
  

 2   as they are called, under the current CDFA program, right?
  

 3      A.  Yes.
  

 4      Q.  Do you know the amounts that, of transportation
  

 5   allowance that --
  

 6      A.  I believe from Lakeshore Dairy or Tulare County to LA
  

 7   it would be 90 cents per hundredweight.  From the Chino Dairy
  

 8   to LA, I'm not sure if there's any or not, if there is, it's
  

 9   very small.
  

10      Q.  What's the -- what's the mileage from the --
  

11      A.  From Chino to --
  

12      Q.  Chino to LA?
  

13      A.  Chino to the plant is, let's say 40 miles.
  

14      Q.  Okay.
  

15      A.  And Lakeshore to the plant is about 230 miles.
  

16      Q.  Can you -- there's been some testimony in this record
  

17   about, of course, the existence, well, there's been a fair
  

18   amount of testimony about the fact that there are over order
  

19   premiums in the California marketplace generally, and pretty
  

20   much in all, on all classes of milk, but there hasn't been a
  

21   lot of testimony about the level of those premiums.  Without
  

22   asking you to get precise, can you give us, in the Southern
  

23   California area, you know, a general idea of what the level of
  

24   premiums might be on the plant side and the farm side?  And you
  

25   can, if you're comfortable with a range, that's, you know,
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 1   that's fine.
  

 2      A.  I can't speak to the farm side because that depends on
  

 3   the individual co-op that somebody belongs to and whether that
  

 4   co-op is actually paying out a dividend.  I can tell you that
  

 5   we pay the highest over order premium for, to CDI, and that's
  

 6   because they balance, they help us balance our plant.  And we
  

 7   have been with them about two or three years now, it's gone
  

 8   well.  And but I would say generally, over order premiums in
  

 9   Southern California, you know, are plus or minus 50 cents a
  

10   hundredweight.
  

11      Q.  Okay.  Now, you say you are not sure about the farm
  

12   side, but I thought I heard you indicate that your father
  

13   requires --
  

14      A.  Right, our farms -- our farms -- I'm sorry.
  

15       JUDGE CLIFTON:  Finish your question.
  

16   BY MR. BESHORE:
  

17      Q.  Let me finish my question.  That, you know, your father
  

18   requires a premium to be competitive or wants to be paid, you
  

19   know, competitive premium at the farm level.  So I understand
  

20   it varies from co-op to co-op, and perhaps from area to area,
  

21   but can you tell us, like what, you know, approximate level is
  

22   expected at the farm level to be competitive?
  

23      A.  I think I shared that, plus or minus 50 cents.
  

24      Q.  Okay.  Same as --
  

25      A.  Yeah.
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 1      Q.  Okay.  Very good.  Appreciate that.  I think that's all
  

 2   I have.  Thank you very much.
  

 3       JUDGE CLIFTON:  Who else has questions for Mr. DeGroot on
  

 4   this topic?  Anymore?  All right.  I think no one has further
  

 5   questions on this topic.  Any redirect, Ms. Hancock, on this
  

 6   topic?
  

 7       MS. HANCOCK:  No.  No, your Honor.
  

 8       JUDGE CLIFTON:  No.  All right.  Then we'll move on to
  

 9   Exhibit 178, and additional testimony from Mr. DeGroot.
  

10   Ms. Hancock, you may proceed.
  

11                       DIRECT EXAMINATION
  

12   BY MS. HANCOCK:
  

13      Q.  Mr. DeGroot, did you draft Exhibit 178?
  

14      A.  Yes.
  

15      Q.  Would you please read that statement into the record?
  

16      A.  Okay.
  

17           My name is Ted DeGroot.  I am the managing owner of
  

18   Ponderosa Dairy in Amargosa Valley, Nevada, which is just seven
  

19   miles from the California border.  I have been involved in the
  

20   operations of Ponderosa since its inception on April 1, 1994.
  

21   The location was chosen for several reasons, including the fact
  

22   that water was readily available, existing alfalfa farming made
  

23   dairy farming suitable, and the land was reasonably priced.  We
  

24   opened Ponderosa Dairy for specific purpose of providing milk
  

25   to our plant in Downey, California, approximately 280 miles
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 1   from the dairy.  In evaluating the economics of developing
  

 2   Ponderosa Dairy we made the decision to invest in the dairy,
  

 3   assuming we would receive our plant blend for milk sold into
  

 4   California, but knowing we sacrificed the ability to
  

 5   participate in the California quota program.
  

 6           When Ponderosa was established, California Producers
  

 7   establishing dairies were eligible to purchase or otherwise
  

 8   obtain quota and obtain transportation subsidies.  Out-of-state
  

 9   producers such as Ponderosa Dairy were not.  Instead Ponderosa
  

10   Dairy produced --
  

11      Q.  Wait.
  

12      A.  -- producers, instead, out-of-state producers were
  

13   permitted to receive the plant blend for their milk (the
  

14   average class price based on the plant's utilization).  The
  

15   plant blend has been important to Ponderosa Dairy to
  

16   essentially compensate it for not being able to own quota or
  

17   obtain the benefit of transportation subsidies.  Several years
  

18   after Ponderosa Dairy was started, CDFA and the dairy farmers
  

19   supported a California Food and Agricultural Code regulation
  

20   that required California processors to account to the pool for
  

21   their out-of-state milk based on the utilization of that milk.
  

22       JUDGE CLIFTON:  All right.  And I would like you to read
  

23   that one again, please.
  

24       MR. DeGROOT:  Okay.  The whole sentence?
  

25           Several years after Ponderosa Dairy was started, CDFA
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 1   and the dairy farmers supported a California Food and
  

 2   Agricultural Code regulation that required California
  

 3   processors to account to the pool for their out-of-state,
  

 4   purchases of out-of-state milk, I'm sorry, for their purchases
  

 5   of out-of-state milk based on the utilization of that milk.
  

 6   The quota and overbase pool prices are paid to California raw
  

 7   milk producers with revenue generated from the pool.  Prior to
  

 8   the introduction of the new regulation, quota and overbase were
  

 9   calculated after the out-of-state milk was subtracted from the
  

10   pool.  The effect of this change was that quota and overbase
  

11   prices increased, but the price to out-of-state producers was
  

12   decreased by the pro rata reduction caused by the payments
  

13   made, first to quota and transportation from the pool.
  

14           Along with other out-of-state producers, we filed a
  

15   lawsuit challenging the legality of such disparate treatment of
  

16   out-of-state producers.  Many in this room are intimately
  

17   familiar with the litigation as the Hillside Dairy case, after
  

18   the first-named plaintiff in the lawsuit.  After years of
  

19   litigation, Ponderosa Dairy prevailed in the U.S. Supreme
  

20   Court.  We prevailed because the CDFA action treated
  

21   out-of-state producers differently.  Our out-of-state milk was
  

22   was at a price disadvantage because we were forced to pay into
  

23   the California quota pool, but we were precluded from receiving
  

24   any benefits of the pool.
  

25           We participated in this litigation to ensure equal
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 1   treatment for producers outside of California, and to protect
  

 2   our out-of-state production.
  

 3           The co-ops proposal attempts to do the same thing that
  

 4   was disallowed by the Supreme Court in Hillside Dairy, pay
  

 5   out-of-state milk producers the non-quota blend price, after
  

 6   the pool deducts quota premium payments and all transportation
  

 7   allowances.  But out-of-state milk is not permitted to
  

 8   participate in the quota or transportation benefit.  We would
  

 9   contribute our producer milk to a pool that pays out benefits
  

10   to which we cannot participate, and the only jurisdiction for
  

11   this treatment --
  

12      Q.  Try that one more time.
  

13      A.  I'm sorry, the only justification for this treatment is
  

14   that we are seven miles beyond the California state line.
  

15           As I understand it, most Federal Orders are not drawn
  

16   on state lines, they are drawn to accommodate the dairy farms
  

17   and plants that need the milk in a larger geographical region.
  

18   The proposed order would further facilitate the discrimination
  

19   of dairies simply because they are located outside of
  

20   California.  If a Federal Order were implemented, it could
  

21   encompass our farm in Nevada and allow our farm to receive
  

22   transportation allowances (similar to the Dairy Institute's
  

23   proposal on this point) and other benefits of, and other
  

24   benefits of the Federal Order in California.  It could also
  

25   exclude from the pool, the volume coming from outside the state
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 1   to protect those who cannot participate in the quota program.
  

 2           If a Federal Order is adopted in California without
  

 3   incorporating Proposal 4, Ponderosa Dairies milk would be
  

 4   punished so drastically it could not travel across state lines.
  

 5   This leaves Ponderosa with few choices to market its milk, and
  

 6   there is little downside to preserving the treatment of our
  

 7   out-of-state milk as it is treated now.  Allowing us to collect
  

 8   plant blend payments rather than forcing us to take a lower
  

 9   overbase price, the USDA concluded that a measured against
  

10   base --
  

11      Q.  Start that sentence again.
  

12      A.  The USDA concluded that as measured against base,
  

13   adopting Proposal 4 would not have much, if any, impact on the
  

14   parties as measured against a baseline.
  

15           There would not be a huge influx of out-of-state
  

16   producers because there are still logistical issues with
  

17   shipping out-of-state milk to California from Nevada, (i.e.
  

18   mountains).  Another deterrent is that out-of-state milk cannot
  

19   be used to produce any products branded with the "Real
  

20   California" seal that is used for consumer products in
  

21   California.  And we didn't attach this exhibit.
  

22      Q.  So we'll strike that next sentence.
  

23       JUDGE CLIFTON:  All right.  Ms. May, so that you and I are
  

24   on the same page, page 5, the last sentence of the partial
  

25   paragraph that begins the page, beginning with the word
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 1   "attached" we will strike.  You may proceed.
  

 2       MR. DeGROOT:  In the next two word, we changed our plant to
  

 3   our farm also.
  

 4       JUDGE CLIFTON:  All right.  So we're striking the word
  

 5   "plant" inserting the word "farm", and you may begin that
  

 6   sentence again.
  

 7       MR. DeGROOT:  Our farm does not have a lot of choices
  

 8   outside of shipping to California.  The logical choice in one
  

 9   or, is one or both of the two fluid milk plants in Clark
  

10   County, Nevada; Dean Foods and Anderson Dairy.  However,
  

11   several years ago, Clark County was allowed to be exempt or
  

12   excluded from the Federal Order pricing.  The Nevada State
  

13   Dairy Commission sets the minimum prices those two fluid milk
  

14   plants pay dairy farmers.
  

15       JUDGE CLIFTON:  You know, that, it means the same, but you
  

16   were more specific the way you wrote it.  So please read the
  

17   sentence again.
  

18       MR. DeGROOT:  The Nevada State Dairy Commission sets the
  

19   minimum prices those two fluid plants pay Nevada dairy farmers.
  

20   Currently, they buy all their milk from either Utah or
  

21   California farmers at a price that is cheaper than a Nevada
  

22   dairy farmer can sell it to them under the Nevada State Dairy
  

23   Commission statutes.  Even though Ponderosa Dairy is the most
  

24   local milk to Las Vegas, Ponderosa Dairy has a built-in
  

25   disadvantage.
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 1           There has been testimony that out-of-state milk has
  

 2   caused "disruption" in the California market.  I do not believe
  

 3   that the California market has been "disrupted" or that
  

 4   out-of-state milk competes with in-state milk, as some have
  

 5   claimed in their testimony.
  

 6           As an example, many products are labeled with the Real
  

 7   California milk and cheese seals, making those products more
  

 8   attractive to California consumers.  Milk from out-of-state
  

 9   dairies cannot be used to produce products with those seals.
  

10   Also, the plant blend that Ponderosa Dairy receives is less
  

11   than the Class 1 price.
  

12           If or when Federal, a Federal Order is adopted, it is
  

13   our sincere hope that consideration will be made for equal
  

14   treatment of our milk, which has supplied the Southern
  

15   California market for over 20 years.  Ponderosa Dairy would not
  

16   be opposed to being regulated under a California Federal Order,
  

17   if payments under the Federal Order, traditional payments --
  

18   let me start over.  If payments under the Federal Order
  

19   traditional payment pool allows it to receive plant blend
  

20   payments.  In our view, any California Order that requires
  

21   out-of-state dairies --
  

22       JUDGE CLIFTON:  Let's start again.  In our view?
  

23       MR. DeGROOT:  In our view, any California Federal Order
  

24   that requires out-of-state dairies to pay into the quota pool
  

25   for which it obtains no benefit, improperly discriminates
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 1   against out-of-state dairies.
  

 2           Thank you for taking the time to listen to my
  

 3   testimony.
  

 4   BY MS. HANCOCK:
  

 5      Q.  Other than your statement, is there anything you would
  

 6   like to add to your testimony today?
  

 7      A.  Not at this time.
  

 8      Q.  Your Honor, I would move the admission of Exhibit 178.
  

 9       JUDGE CLIFTON:  Is there anyone who would like to ask
  

10   Mr. DeGroot questions to determine whether you object?  No one.
  

11   Is there any objection to the admission into evidence of
  

12   Exhibit 178?  There is none.  Exhibit 178 is admitted into
  

13   evidence.
  

14            (Thereafter, Exhibit 178, was
  

15            received into evidence.)
  

16       MS. HANCOCK:  That's all I have right now.
  

17       JUDGE CLIFTON:  Who will begin questions for Mr. DeGroot on
  

18   this topic?  Mr. Beshore.
  

19                        CROSS-EXAMINATION
  

20   BY MR. BESHORE:
  

21      Q.  Marvin Beshore.  Good afternoon.  I just have a couple
  

22   of questions.  Let me ask a few questions first about the
  

23   comments at the top of page 5 of your testimony in terms of the
  

24   logistics in shipping from Nevada down to California.
  

25          Is it what, roughly 280 miles you said?
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 1      A.  Yes.
  

 2      Q.  Okay.  And so what's the trucking cost to get it from,
  

 3   get the milk from Ponderosa down to Rockview?
  

 4      A.  Obviously it varies, but it is roughly $1.70 per
  

 5   hundredweight.
  

 6      Q.  Are there any other dairies in your area of Nevada?
  

 7      A.  We're the only dairy in Southern Nevada.
  

 8      Q.  Okay.  So the rest of the dairies in Nevada are in the
  

 9   middle or upper area around whatever county Fallon is in, I
  

10   guess?
  

11      A.  Yes.
  

12      Q.  Okay.  On the same page, Page 5, you indicate there are
  

13   two dairies in Clark County.  Where in California do they
  

14   acquire their -- do they both acquire milk from California?
  

15      A.  To my knowledge, they both do.
  

16      Q.  Okay.  What, you know, roughly, what, do you know what
  

17   counties or what areas?
  

18      A.  Kern County and the Riverside-San Bernardino County
  

19   area.
  

20      Q.  So does milk actually go from where you deliver it to
  

21   from your farm, back up to Nevada to serve a Class 1 plant in
  

22   Nevada?  Do you guys work out any back hauls on those trips?
  

23      A.  That would be left up to the trucking companies.
  

24      Q.  But it might benefit the people whose milk was being
  

25   hauled also, I guess.  You say that they sell it, that the

7598



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1   Clark County dairies are buying at less than they would have to
  

 2   pay to a Nevada dairy under Nevada State Dairy Commission
  

 3   statutes.  Can you tell me anymore about that?  Does, there's
  

 4   been some testimony, I think, that Nevada sets some of their
  

 5   prices at least at equal to the California price.
  

 6      A.  They do it different in Northern California.  What I
  

 7   have read on the Nevada Dairy State Dairy Commission website,
  

 8   Northern is different than Southern.
  

 9      Q.  Okay.
  

10      A.  And the Southern price hasn't really been tested
  

11   recently, because once Clark County had Congress remove them
  

12   from the Federal Order, they sourced their milk in Utah and in
  

13   California.  So I guess I would, I did make this statement and
  

14   my, this is what I believe is true, but it hasn't been tested.
  

15   As far as, in other words, I haven't went, we, our company
  

16   hasn't went to these plants and tried to sell them milk.
  

17      Q.  Okay.  What is the established minimum price that would
  

18   be applicable if, at those plants if they were to be buying
  

19   from Nevada farms?
  

20      A.  I don't know.  I don't know, honestly.  It's on their
  

21   on the Dairy Commission website, but I don't know what it
  

22   actually -- I don't think it would be relevant, because I don't
  

23   know that they would, those plants would not -- I couldn't
  

24   enforce -- I couldn't enforce it, they would just buy the milk
  

25   in California or Utah.
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 1      Q.  Okay.
  

 2      A.  That's what I'm making my statement about.
  

 3      Q.  Okay.  And what is it that leads you to believe that
  

 4   they are paying less for the milk from California and Utah than
  

 5   they would be required to pay if they were buying from a Nevada
  

 6   farm?
  

 7      A.  Because it's my understanding that they are paying
  

 8   over, California overbase, plus a little.
  

 9      Q.  Just enough to make it worthwhile for the California
  

10   farmers?
  

11      A.  And they are primarily Class 1 plants and they are not
  

12   paying anywhere near a Class 1 price.
  

13      Q.  Okay.  So does it work the same way going from Nevada
  

14   into California, that farms in Nevada, plants in California
  

15   don't have to pay a California price to the farms in Nevada, so
  

16   they buy for something less?
  

17      A.  My understanding is that CDFA does not regulate what we
  

18   pay an out-of-state farm for milk.
  

19      Q.  Okay.
  

20      A.  However, we pay our farm the same price that we pay all
  

21   of our other farms, plus a premium.
  

22      Q.  Right.  And I understand that, and I'm not challenging
  

23   that or questioning that.  I'm looking to your testimony here
  

24   about the transactions going the other direction, and thinking
  

25   about other transactions in California that don't involve
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 1   exempt producer-handler volumes, and would it not be your
  

 2   thought, based on your knowledge of how these things work, that
  

 3   a California plant, if it was buying milk from a Nevada dairy
  

 4   farmer, didn't have to pay the California minimum price for the
  

 5   same reasons that the Nevada plant doesn't have to pay a
  

 6   minimum price, that if they were, they would buy it for
  

 7   something less than they would need to pay in California.
  

 8      A.  I guess that's true.  But to my knowledge, that's not
  

 9   currently, I mean, there was one other Northern Nevada producer
  

10   that testified earlier in the hearing, and they sell some milk
  

11   into Northern California, and I don't know what price they
  

12   receive, but it is not, there's not a lot of milk from Nevada
  

13   traveling into California, other than that producer that
  

14   testified and ourselves.
  

15      Q.  But that plant in Northern California wouldn't have any
  

16   real reason to go to Nevada for milk?
  

17      A.  No, well, I understand it is a long-term relationship
  

18   they have had.
  

19      Q.  Yeah.  But there would really be no reason to even
  

20   continue it financially unless it was advantageous to the
  

21   plant?
  

22      A.  I can't speak to that.
  

23      Q.  Okay.  What's the utilization, Class 1 utilization down
  

24   at Rockville that Ponderosa receives in its plant blend?
  

25      A.  Rockview Farms is, I would, I don't know the specifics,
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 1   but I would say we are more than 85 percent Class 1.
  

 2      Q.  Okay.  Besides Class 1, what other products are made
  

 3   down there?
  

 4      A.  We make some ice cream mixes, and then we have some
  

 5   Class 4a, and creams, and that's mainly it, mainly.  Ice cream
  

 6   mixes and some creams, Half-and-Half, eggnog.
  

 7      Q.  Okay.  Thank you.  I think that's all, all the
  

 8   questions I have at the moment.
  

 9       JUDGE CLIFTON:  Mr. English?
  

10                        CROSS-EXAMINATION
  

11   BY MR. ENGLISH:
  

12      Q.  Chip English.  Good afternoon again, Mr. DeGroot.
  

13      A.  Good afternoon.
  

14      Q.  I guess I should be liking all the references to
  

15   Hillside and Ponderosa Dairy, right?
  

16          So Rockview is located in Los Angeles County?
  

17      A.  Correct.
  

18      Q.  So under the Dairy Institute proposal as amended this
  

19   week as to location, as to transportation allowances, the
  

20   highest allowance for shipments to plants to Los Angeles is 54
  

21   cents per hundredweight, and so that's 119 miles, and from what
  

22   you told us, that means you would qualify for that 54 cents if
  

23   Proposal 2 were adopted and if --
  

24      A.  I haven't read any of that.  I heard that from Nicole,
  

25   but, yeah, I assume we would, if that's --
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 1      Q.  Well, don't tell me what you heard from your lawyer.
  

 2   So if Proposal 2 were adopted, in which case we have the two
  

 3   blend price pools, you would have, you would get the
  

 4   traditional blend price, correct?
  

 5      A.  Okay.
  

 6      Q.  On Proposal 2, and would get that transportation
  

 7   allowance, correct?
  

 8      A.  I'll take your word for it.
  

 9      Q.  Okay.  One of the things you have talked about on
  

10   Page 4 is the fact, of course, that out-of-state milk is not
  

11   permitted to participate in the quota benefits.  And given the
  

12   fact that Ponderosa is out-of-state, to the extent there's any
  

13   political discussion of what to do about quota, what role, if
  

14   any, would a Nevada shipper have in influencing California on
  

15   that?
  

16      A.  I'm not sure I understand the question, but --
  

17      Q.  Well, you understand that the California quota system,
  

18   that the dairy farmers in California have a vote ultimately
  

19   about how that gets dealt with?
  

20      A.  Yes.
  

21      Q.  Okay.  What -- do you have a vote?
  

22      A.  No.
  

23      Q.  Okay.  So participation in quota is not just you don't
  

24   get the money, you also don't get to vote on how it is done,
  

25   correct?
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 1      A.  That's right.
  

 2      Q.  Okay.  That's all the questions I have.  Thank you.
  

 3      A.  Thank you.
  

 4       JUDGE CLIFTON:  Who next has questions for Mr. DeGroot?
  

 5   Mr. Richmond.
  

 6       MR. RICHMOND:  Bill Richmond, USDA.  I don't think we have
  

 7   any questions, we just wanted to thank you for your testimony.
  

 8       MR. DeGROOT:  Thank you.
  

 9       MR. RICHMOND:  You're welcome.
  

10       JUDGE CLIFTON:  Are there other questions of Mr. DeGroot?
  

11   Mr. Beshore?
  

12                        CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Marvin Beshore.  I apologize if this has been covered,
  

15   but I can't remember and can't find out quickly.  At the farms
  

16   that are, the family farms that are in California, which I
  

17   guess are your father's, is there regular quota owned on those
  

18   farms as well as exempt quota?
  

19      A.  Only on the one near Hanford in Tulare County there is
  

20   regular quota owned.
  

21      Q.  Okay.  Thank you.
  

22       JUDGE CLIFTON:  Before I invite redirect, are there any
  

23   other further questions for Mr. DeGroot?  Is there any
  

24   redirect?  The answer is no -- no, your Honor.
  

25           Mr. DeGroot, I thank you so much.  This is so clear and
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 1   so straightforward, and you did such a good job preparing it
  

 2   and reading it into the record.  I'm just delighted that you
  

 3   went to the extra work to do this.  Thank you.
  

 4       MR. DeGROOT:  Well, thank you.  And thank you for the
  

 5   opportunity to speak at the hearing.
  

 6       JUDGE CLIFTON:  I believe we are ready for
  

 7   Commissioner Whitcomb.  Oh, I'm sorry, Mr. Hill?
  

 8       MR. HILL:  I would like to address one thing.
  

 9       JUDGE CLIFTON:  And I -- all right, you may.  Did I admit
  

10   178?  I think I did.  All right.  Good.
  

11       MR. HILL:  Again, this is Brian Hill.  I don't know if this
  

12   has been addressed overtly earlier in the hearing, but Dairy
  

13   Program Agricultural Marketing Service does have a
  

14   Proposal Number 5, it is to, again, I quote:
  

15           "Make such changes as may be necessary to ensure that
  

16   all provisions of any potential marketing agreement or order
  

17   that may result from this hearing, conform with each other."
  

18           We have heard some testimony from other people, I think
  

19   even today we had Mr. Tosi mention he would be fine with such
  

20   changes.  Often times they are necessary because we can't
  

21   predict every outcome, so I just want to have that on the
  

22   record.
  

23       JUDGE CLIFTON:  Thank you.  And no, it had not been done,
  

24   so that's good.  All right.  Does anyone have any comment in
  

25   response to Mr. Hill's pointing out that there is a Proposal

7605



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1   Number 5?  There are no responses.
  

 2           And are we now getting another document?  Good.
  

 3   Commissioner Whitcomb, you may be seated and we will wait until
  

 4   the document's been distributed before we proceed.  Thank you.
  

 5       I'll mark this document as Exhibit 179.
  

 6           (Thereafter, Exhibit Number 179, was
  

 7            marked for identification.)
  

 8       JUDGE CLIFTON:  All right.  The documents have been
  

 9   distributed.  Let me swear you in, Commissioner.  Would you
  

10   raise your right hand, please?
  

11           Do you solemnly swear or affirm under penalty of
  

12   perjury that the evidence you will present will be the truth?
  

13       MR. WHITCOMB:  I do.
  

14       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

15   name.
  

16       MR. WHITCOMB:  I'm Walter E. Whitcomb.  W-H-I-T-C-O-M-B.
  

17       JUDGE CLIFTON:  Thank you.  Mr. Smith, you may identify
  

18   yourself and proceed.
  

19       MR. SMITH:  Thank you, your Honor.  My name is Dan Smith,
  

20   Attorney in Montpelier, representing the Maine Dairy Industry
  

21   Association, the Kentucky Development Council, Georgia Milk
  

22   Producers, and the Tennessee Dairy Producers Association.
  

23                       DIRECT EXAMINATION
  

24   BY MR. SMITH:
  

25      Q.  Good afternoon, Commissioner Whitcomb.  Did you prepare
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 1   the statement that you are about to read into the record?
  

 2      A.  I did.
  

 3      Q.  Can you please, your Honor, I need to add one further
  

 4   comment.  For a number of years I represented the Department,
  

 5   and particularly worked with Walt all over the country.  That
  

 6   association ended last year.  Commissioner Whitcomb asked me to
  

 7   go through the formality of presenting his testimony, but I'm
  

 8   not doing that in any way on his behalf, it is only as a
  

 9   formality.  So with that qualification, Commissioner Whitcomb,
  

10   please read your statement into the record.
  

11      A.  Thank you.  Thank you, your Honor.
  

12          My name is Walter E. Whitcomb.  I'm testifying in my
  

13   official capacity as the Commissioner of the Department of
  

14   Agriculture, Conservation and Forestry for the State of Maine.
  

15   I also serve as the Chair of the Northeast Association of the
  

16   State Departments of Agriculture, which includes Pennsylvania,
  

17   New York, New Jersey, Delaware, and the six New England states.
  

18   The State of Maine and the state agency that I have as a
  

19   responsibility, are very involved with the dairy policy,
  

20   particularly as it impacts the producers in the predominantly
  

21   Class 1 markets in Maine and New England.
  

22          I'm also testifying as a farmer.  My daughters, having
  

23   returned to the family farm following their studies at Cornell
  

24   are, at least, the fifth generation to farm the land and milk
  

25   cows in our town of Waldo, Maine.  I'm also testifying as a
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 1   farmer greatly concerned about my daughters' capability to keep
  

 2   the farm they are now operating.  My family's
  

 3   multi-generational experience is representative of families
  

 4   that continue to make investments in dairy farming across
  

 5   New England and the Northeast.
  

 6           My testimony also reflects my ten-year experience both
  

 7   as a farmer and as Commissioner, working to promote an
  

 8   amendment to the Federal Order system's Class III pricing
  

 9   series.  This effort was started in 2006 by our state's
  

10   producer group, the Maine Dairy Industry Association, which is
  

11   similar to both the Kentucky Dairy Development Council, and
  

12   Georgia Milk, which you heard about yesterday.  At that time, I
  

13   was a Board Member and the designated point person for the
  

14   effort.  As part of this effort, we formerly proposed an
  

15   alternative Class III pricing series.  I tested in favor of
  

16   this proposal during the Department's Make Allowance Hearing in
  

17   2007, and continued to aggressively pursue our proposed change
  

18   right up through the 2014 Farm Bill.
  

19       JUDGE CLIFTON:  Commissioner, I'm not sure the beginning of
  

20   that sentence was clear.  When you said "I testified", so would
  

21   you read that sentence again, please.
  

22       MR. WHITCOMB:  Certainly.  I thank you.
  

23           I testified in favor of this proposal during the
  

24   Department's Make Allowance Hearing in 2007 and continued to
  

25   aggressively pursue our proposed change right up through the

7608



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1   2014 Farm Bill.  This experience taught me a number of lessons,
  

 2   including just how hard it is to make needed changes to Federal
  

 3   Orders.
  

 4           I support the inclusion of California in the Federal
  

 5   Order system, but only if such an inclusion can be achieved
  

 6   without nay detrimental impact on the Northeast dairy industry.
  

 7   As a policy maker, I support this effort by the three
  

 8   Cooperatives to join the Federal Order system.  Federal dairy
  

 9   policy should be greatly strengthened by having California
  

10   dairy an integral part of the Federal system, subject to the
  

11   uniform regulatory provisions, rather than operating on its own
  

12   regulatory island.  In particular, the inclusion of California
  

13   would make it easier for the U.S. Department of Agriculture,
  

14   ("the Department") to proceed without further delay and hold a
  

15   hearing to rationalize the Class III pricing series.  Further,
  

16   as a dairy farmer, I certainly under the need for producers to
  

17   obtain more orderly market conditions and improved producer
  

18   prices.
  

19           However, I am here testifying because of the potential
  

20   negative impact of the Department's preliminary analysis --
  

21   excuse me, I'll start over again.  However, I'm here testifying
  

22   because of the potential negative impact the Department's
  

23   preliminary analysis indicates the Cooperative proposal, as
  

24   well as the Institute's, will have on the Northeast dairy
  

25   industry.  The Department's analysis indicates both proposals
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 1   will lower producer prices in the Northeast.  The amount of
  

 2   this reduction is predicted to be relatively small, but so are
  

 3   dairy profit margins most years.  California producers should
  

 4   understand that no dairy farmer should be asked, nor can they
  

 5   afford, to absorb even a minimal reduction if a reduction may
  

 6   be avoided.
  

 7           I appreciate that the Department has included analysis
  

 8   of the proposal's impact on regions outside of California as
  

 9   part of the hearing record.  As it weighs the many nationwide
  

10   impacts, the Department must account for this evidence as an
  

11   essential consideration in deciding whether to promulgate the
  

12   California order as proposed.  The Department should only
  

13   establish the Order if it concludes the preliminary evidence
  

14   has been overcome, and determines that the Order will not
  

15   reduce producer pay prices in other regions.  If it cannot be
  

16   so determined, then the Department should not promulgate the
  

17   Order.
  

18           As indicated at the onset, the first basis for my
  

19   testimony is to officially represent the interests of the State
  

20   of Maine.  My testimony in this section is primarily intended
  

21   to express concern for the potentially adverse impact of the
  

22   proposed order would have on dairy farm interests in my state,
  

23   and the state's support programs that serve to maintain Maine
  

24   dairy farm pay prices at a marginally sustainable level.  The
  

25   public policy importance of the presence of local milk
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 1   production in all regions of the country, should, I hope, be a
  

 2   given in all of this discussion.
  

 3           There are other states in the -- in the East and the
  

 4   South because of the federal price volatility --
  

 5       JUDGE CLIFTON:  Start again.
  

 6       MR. WHITCOMB:  Yes, I will.  Beginning of the sentence:
  

 7           There are other states in the East and South that,
  

 8   because of Federal price volatility, also try to stabilize
  

 9   local producer prices.  In our state, these programs are a
  

10   lifeline for modern Maine dairy farms that now operate subject
  

11   to an increasingly unresponsive federal price policy, federal
  

12   pricing policy, that in almost, that in an almost completely
  

13   consolidated marketing environment, neither of which provides
  

14   the consistent cash flows required for sustainable operation.
  

15   These are farmers who have traditionally lived with
  

16   self-discipline, adjusting to meet local market demands.
  

17       JUDGE CLIFTON:  Let me go with you to the beginning of this
  

18   paragraph.
  

19       MR. WHITCOMB:  Yes.
  

20       JUDGE CLIFTON:  And you mentioned, I would like you to read
  

21   again the second sentence of the paragraph, beginning in our
  

22   state.
  

23       MR. WHITCOMB:  In our state, these programs are a lifeline
  

24   for modern Maine family farms that now operate subject to an
  

25   increasingly unresponsive federal pricing policy and in an
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 1   almost completely consolidated marketing environment, neither
  

 2   of which provides the consistent cash flows required for
  

 3   sustainable operation.
  

 4       JUDGE CLIFTON:  Thank you.  And you may go ahead and read
  

 5   the next sentence, because that's almost where we left off.
  

 6       MR. WHITCOMB:  Correct, thank you.
  

 7           These are farmers who have traditionally lived with
  

 8   self-discipline, adjusting to meet local market demands.
  

 9   Despite my concerns, I hope the Department will find that the
  

10   evidence will, in the end, support adoption of a California
  

11   Order.  My testimony as Commissioner further -- excuse me, I'll
  

12   start that again.  My testimony as Commissioner, serves further
  

13   to propose some provisions the Department can take to allow the
  

14   Order to be more easily amended than has recently proven
  

15   possible for existing Federal Orders.  This testimony draws
  

16   from the recent concerted efforts of my fellow Northeastern
  

17   Commissioners, in a region that includes Pennsylvania and
  

18   New York, as well as smaller milk production states, to make
  

19   the Federal Order amendment process more dynamic in response to
  

20   the now more dynamic dairy marketplace.  The Department has
  

21   held only two hearings since the comprehensive Federal Order
  

22   Reform occurred more than 15 years ago, even though
  

23   Secretary Vilsack's review committee strongly highlighted the
  

24   need for corrective change to the basic Class III cheese price.
  

25   It is cause for concern that the Department might prove equally
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 1   unable to amend the California Order over time, given that this
  

 2   new Order will induce more than 20 percent of the nation's milk
  

 3   supply into the federal system.
  

 4       JUDGE CLIFTON:  Okay.  Would you re-read again just from
  

 5   the comma on that last sentence.
  

 6       MR. WHITCOMB:  Given that this -- given that this new Order
  

 7   will introduce more than 20 percent of the nation's milk supply
  

 8   into the federal system.
  

 9           As noted at the beginning, my testimony is further
  

10   derived from my family's multi-generational -- I'll start that
  

11   again.  As noted at the beginning, my family -- my testimony is
  

12   further derived from my family's multi-generational experience
  

13   in farming.
  

14       JUDGE CLIFTON:  In?  Just the end of the sentence.
  

15       MR. WHITCOMB:  In dairy farming.
  

16       JUDGE CLIFTON:  Thank you.
  

17       MR. WHITCOMB:  Thank you.
  

18           The family's dairy farm is the basis of both my
  

19   personal testimony and the background for the broader public
  

20   interest-based discussion.
  

21           Like most New England farms up to the World War II era,
  

22   my grandparents operated a diversified, multi-purpose farm.
  

23   The farm had other animals besides cows and my grandfather
  

24   worked his team in the woods, sold butter and produce that went
  

25   on the boat to Boston's Faneuil Hall, and sold small amounts of
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 1   gravel during the Depression for local road building.  This
  

 2   form of farming provided a way of life that was not nearly as
  

 3   dependent on money or cash flow to be sustainable.  Family
  

 4   members and neighbors provided a labor force not requiring much
  

 5   cash for wages and benefits.  Family and neighbors worked
  

 6   together to enable the farm to operate without reliance on the
  

 7   most modern machinery, and all the accompanying operating
  

 8   expenses.
  

 9           As occurred everywhere else, accumulated technology and
  

10   productivity changes accelerating in the 1950's significantly
  

11   altered the long-standing working equation on our farm and all
  

12   around us.  The tale of cement floors, bulk tanks, manure pits,
  

13   and milking parlors has often been told.  With the associated
  

14   increase and demand for capital prompted by these changes,
  

15   decision making on the farm was more and more dependent on the
  

16   price of milk.  Farmers who chose to remain in production had
  

17   to find a return from the milk price, sufficient to cover their
  

18   increased capital costs for the improvements in their dairying
  

19   operations, and improvements in the quality of the resulting
  

20   consumer products.  This greater reliance on the milk price as
  

21   a source of stable income for the farm, has accompanied the
  

22   dairy specialization trend as most of us have grown from
  

23   smaller, multi-purpose farming.
  

24           In our particular case, my mother -- excuse me, in our
  

25   particular case, my father and mother responded to this greater
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 1   cash flow needed by, needed, by developing our dairy farm to
  

 2   include the sale of breeding stock as well as a milking
  

 3   operation.  This combination allowed the farm to operate
  

 4   profitably, and over time, reduced the need to borrow capital
  

 5   for land and buildings.  As I took over managing the farm, my
  

 6   parent's equity investment had been paid down to the point
  

 7   where some business owners could have realized retirement.  As
  

 8   a note of caution, please don't suggest to my mother, now well
  

 9   over 90 years old, that she is really retired.
  

10           Until my current re-entry into this public policy work,
  

11   I have been able to operate the farm, I had been able to
  

12   operate the farm and make necessary improvements, but could see
  

13   the constant uptick of annual operating expenses.  The farm's
  

14   stability and profitability has largely been the result of
  

15   continuing to combine dairy and breeding cattle sales
  

16   operation.  Our particular form of specialization was a
  

17   workable response to the changes in the dairy marketplace over
  

18   the life of our farm.
  

19           As Commissioner, I can confidently represent across the
  

20   industry -- I'll start again there.  As Commissioner, I can
  

21   confidently represent that across the industry, Maine dairy
  

22   farmers have similarly adopted and improvised.  Structure --
  

23       JUDGE CLIFTON:  Have similarly what?
  

24       MR. WHITCOMB:  Adapted and improvised.
  

25       JUDGE CLIFTON:  Thank you.
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 1       MR. WHITCOMB:  Structured around the in-state high valued
  

 2   fluid demands, ours has been a long-time stable and
  

 3   self-supporting industry.  Although many know Maine for our
  

 4   unique blueberries, potatoes, and maybe lobsters, dairying was
  

 5   the first, dairying has the first or second largest farm gate
  

 6   value in Maine's diverse agricultural economy.
  

 7           While I am proud of our ability to evolve and adapt,
  

 8   I'm increasingly concerned for my farm's future, and for all
  

 9   our dairy farms across the state and the region.  Well known to
  

10   everyone here, there is a persistent, chronic discrepancy
  

11   between the cost of production and the combined federally
  

12   regulated and market-based over order pay prices.
  

13       JUDGE CLIFTON:  That's federally regulated.
  

14       MR. WHITCOMB:  Minimum.
  

15       JUDGE CLIFTON:  Okay.  Start from federally regulated.
  

16       MR. WHITCOMB:  Combined federally regulated minimum and
  

17   market-based over order pay prices.  With dairy farming now so
  

18   cash flow dependent, this recurring discrepancy has for too
  

19   long now, required my family and my neighbors to perpetually
  

20   confront incurring more operating debt or dissipating our
  

21   property's equity to cash flow our operations.
  

22           Following expiration of the Northeast Dairy Compact,
  

23   largely at the initiative of Maine Dairy Industry Association,
  

24   the State of Maine adopted two programs to respond to the
  

25   increasingly -- to the increasing threat this distress poses
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 1   for our local milk supply.  These two programs operate to boost
  

 2   Maine dairy farm pay prices and cash flows to a short-run,
  

 3   break even, sustainable, albeit minimum, minimal level.  Maine
  

 4   farms receive a pooled -- I'll start again.  Maine farms
  

 5   receive a pooled over order price payment through the operation
  

 6   of the Maine Milk Commission, and a variable market-driven
  

 7   subsidy payment from the state general fund through the state's
  

 8   "Tier Program".  In combination, these payments have, for a
  

 9   decade, enabled Maine dairy farm pay prices to approach
  

10   break-even levels.
  

11           For purposes of brevity, I will note that information
  

12   on these state programs can be easily assessed on this state of
  

13   Maine Public Record to provide greater description.  Given its
  

14   significance with this hearing, I will summarize and highlight
  

15   the operation of the, and the outcome of the Tier Program.
  

16           Since 2012, the State's Tier Program has paid out
  

17   $15.5 million in direct support payments to the Maine's 300
  

18   dairy farmers, covering about 600 million pounds of milk
  

19   production annually.  Last year alone, the state paid
  

20   $10.6 million.  These payment levels may seem -- I'll start
  

21   again.  These payment levels may not seem like much here in
  

22   California, given our production is so miniscule compared to
  

23   the volume of production in California.  For comparison,
  

24   California would have had to pay its producers, since 2012,
  

25   over $1 billion to approach the level of support provided by
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 1   the Maine state government for its dairy industry.  From this
  

 2   perspective, the fiscal and political challenges may be better
  

 3   understood.  The total size of Northeast milk production could
  

 4   not be viewed as a marketing threat to California.  However,
  

 5   the positive benefits of local dairy in my region and every
  

 6   other are immeasurable.
  

 7           Most significantly, the two Maine support programs have
  

 8   had their impact.  I certainly don't wish to dwell on the
  

 9   misery of my neighbors, but if one compares the attrition of
  

10   dairy farms and milk production across New England and the
  

11   Northeast, one will see that the attrition rate is
  

12   substantially less in Maine than the region's other states.
  

13           Maine's dairy industry has no capability to absorb any
  

14   long-term reduction from a new source in market derived
  

15   producer pay prices.  The state's dairy aid programs are under
  

16   severe budget stress just to respond to the negative conditions
  

17   created by the combined circumstance of inadequate Federal
  

18   Order minimum and market-based over order pricing.  The level
  

19   of supplemental support currently provided is only break-even.
  

20   Any reduction in pay prices from another source will threaten
  

21   the viability of our programs and hence the sustainability of
  

22   our industry.  And we are not unique as a state.
  

23           As indicated on the onset -- I'll start again.  As
  

24   indicated at the onset, I do hope that the evidence presented
  

25   at the hearing will demonstrate that a California Order may be
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 1   crafted that does not adversely harm other regions of the
  

 2   country in this manner.  If so, I support its promulgation.
  

 3   If, however, the evidence is not convincing on this key point,
  

 4   the Department should conclude that a California Order is
  

 5   contrary to the greater interest of the rest of the industry's
  

 6   producers and reject it.
  

 7           With the hope that a California Order may be adopted, I
  

 8   provide some brief additional thoughts to encourage the new
  

 9   Order to be crafted to enable its amendment in a more timely
  

10   manner.  The amendment process for the California Order must be
  

11   more responsive than the present Federal Order amendment
  

12   process to ensure that it may account for the substantial
  

13   regional and national market changes that inevitably occur with
  

14   the inclusion in the Federal Order system of over 20 percent of
  

15   the nation's milk supply.
  

16       JUDGE CLIFTON:  And, Commissioner, you left out the word
  

17   "new" in for new inclusion, and that is significant.  So I
  

18   would like you to read that sentence again, please.
  

19       MR. WHITCOMB:  Thank you.  I will.
  

20           The amendment process for the California Order must be
  

21   more responsive than the present Federal Order amendment
  

22   process, to ensure that, to ensure it may account for the
  

23   substantial regional and national market changes that will
  

24   inevitably occur with the new inclusion in the Federal Order
  

25   system of over 20 percent of the nation's milk supply.

7619



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1           Based on my combined experience with the formal Federal
  

 2   hearing process, process, and the Maine Milk Commission's more
  

 3   informal, but flexible hearing process, I believe the
  

 4   Department should establish conditions allowing for the Order's
  

 5   adjustment by informal rule making.  Clearly, the Department is
  

 6   bound by the law's requirement of a producer referendum.  The
  

 7   referendum approval process, however, may itself be used to
  

 8   improve the conditions, and therefore, and therefore -- and
  

 9   thereby, allow a more flexible rule making.  I'll start over.
  

10   The referendum approval process, however, may itself be used to
  

11   approve the conditions, and thereby allow for more flexible
  

12   rule making.
  

13           Once the California order is adopted, the Department
  

14   should aggressively employ informal notice and comment rule
  

15   making to respond to its impacts on the other Federal Orders.
  

16   Notice and comment rule making could provide a regulatory
  

17   dialogue that is more, that is more formal than a simple
  

18   discussion between industry and Department representatives, but
  

19   far less rigid than the formal contested case rule making
  

20   process.  This revised form of rule making will enable
  

21   producers to more immediately and effectively -- I'll start
  

22   over again.  This revised form of rule making would enable
  

23   producers to more immediately and effectively -- I'm putting a
  

24   word in the wrong place.  I'll start again.  This revised form
  

25   of rule making would enable producers more immediately and
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 1   effectively to raise issues of concern and to begin to develop,
  

 2   with the Department, a formal record that could be used to
  

 3   initiate the more formal rule making procedure, if the process
  

 4   reveals that such a hearing is needed.
  

 5           It does not serve the public or dairy interests for the
  

 6   USDA hearing process to take years to advance.  The Department
  

 7   needs to respond to situations like the volatility in Class III
  

 8   pricing that has caused so much damage to our industry.  The
  

 9   Department should take care to craft a California Order to
  

10   enable it to be amended in a more dynamic fashion in response
  

11   to profound changes that will inevitably result from the
  

12   position of the California Order.
  

13           This concludes my testimony.  I thank you for your
  

14   consideration.
  

15       JUDGE CLIFTON:  Commissioner Whitcomb, this is very, very,
  

16   interesting.  Of course I want to know specifically what you
  

17   recommend.  I know this is general and encouraging, but we'll
  

18   get to that in a moment.  Mr. Smith?
  

19       MR. SMITH:  Your Honor, I would like to move the admission
  

20   of Exhibit 179.
  

21       JUDGE CLIFTON:  Would anyone like to question
  

22   Commissioner Whitcomb before determining whether you object?
  

23   No one.  Are there any objections to the admission into
  

24   evidence of Exhibit 179?  There are none.  Exhibit 179 is
  

25   admitted into evidence.
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 1            (Thereafter, Exhibit 179, was
  

 2            received into evidence.)
  

 3   BY MR. SMITH:
  

 4      Q.  Mr. Whitcomb, I have one comment and a couple of follow
  

 5   up questions.  First, just byway of prolonging the terminated
  

 6   relationship, I can't help because of my father, to notice in
  

 7   your first paragraph that the verb transitive impacts is used,
  

 8   and had I still been working for you, I would have won that
  

 9   battle.
  

10          And then in the interest of, just I can't help myself,
  

11   but can you answer, where is Waldo?
  

12      A.  I think they wrote a book about that once.
  

13      Q.  Just a few follow up questions.  Your testimony speaks
  

14   to the two programs, the Milk Commissions Over Order Price and
  

15   the Tier Program, and indicates that the further information is
  

16   available in the record.  But if you could just briefly explain
  

17   the front, the two different processes for impact -- impacting
  

18   listen to me -- for affecting the milk price, where the money
  

19   comes from, I think that would be helpful to put on the record.
  

20      A.  Well, the Maine Milk Commission derives from the same
  

21   era that the Federal Order system was created as a reaction to
  

22   the chaos in the industry in the Depression era, so that is a
  

23   long-standing entity that in our state has continued to be
  

24   effective in using the Federal Order price in creating over
  

25   order premiums that the market can stand, in a recognizably

7622



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1   remote part of the country.  That has continued to, with its,
  

 2   and this is the origin of the thoughts about rule making,
  

 3   because they meet on a monthly basis and have both formal and
  

 4   informal rule making, with -- with participation from all
  

 5   parties, producer, processor, retailer interests, as well as
  

 6   consumer interests.  The commission is entirely made of
  

 7   consumers so that has been a long-standing entity.
  

 8       JUDGE CLIFTON:  Let me interrupt, I'm sorry, producer,
  

 9   processor, and retail interests.
  

10       MR. WHITCOMB:  Everyone but the producer has a guaranteed
  

11   margin in the state, yes.  Retailers have an interest in this,
  

12   yes.
  

13       JUDGE CLIFTON:  And how do you determine which ones to
  

14   include in the discussion?
  

15       MR. WHITCOMB:  The statutory responsibility of the
  

16   commission is for all of those entities.  So they are all at
  

17   the table for, during, during the formal rule making process,
  

18   as well as gathering cost of production data for retail,
  

19   processor, and producer interest.
  

20       JUDGE CLIFTON:  Thank you.  I didn't mean to interrupt you,
  

21   but I, I don't think we have thought about the retailer, until
  

22   now.
  

23       MR. WHITCOMB:  We think about them everyday on the producer
  

24   side, yes.
  

25   BY MR. SMITH:
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 1      Q.  So the over order price comes out of the marketplace
  

 2   and allows the market pricing mechanism to adjust some to
  

 3   changes in milk prices; is that correct?
  

 4      A.  That is correct.  It's -- it obviously can't operate as
  

 5   an island as was discussed previously.  It is based on the
  

 6   Federal Order 1 pricing schedule with an in-state, you know,
  

 7   adaptation.
  

 8      Q.  And the Tier Program, by contrast, how is that --
  

 9      A.  The Tier Program began in the early 2000's as a
  

10   response to whatever, whatever year that crisis occurred, where
  

11   producer prices at the Federal level, at the Federal Order
  

12   level, had dropped to the lower than cost of production.  It
  

13   was felt in our state and several states have reacted
  

14   similarly, that there simply would not be an industry if the
  

15   state did not make some effort to establish a price, at
  

16   least -- at least close to the cost of production, to get
  

17   through the times when the federal price in the volatile
  

18   periods simply dropped below that price.
  

19          And so they, in separate actions, created what is, you
  

20   know, referred to in the state statute as the tier, which, tier
  

21   represents the, literally have different levels of state
  

22   support with more occurring for smaller sized dairies, and then
  

23   there are three tiers, the larger producers receiving less
  

24   support.
  

25          Simultaneously, but not connected, since it wouldn't be
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 1   possible, there was a tax on milk created for the general fund
  

 2   that rises when the price lowers at the, it goes down
  

 3   nationally.  So there's a trigger mechanism for the tax and
  

 4   also a trigger mechanism for the producer support.
  

 5          There are a number of other state programs.  I'm not
  

 6   sure that there are any of the others that have quite that
  

 7   level of adjustment that occurs.  Perhaps the one in
  

 8   South Carolina does, I'm not obviously quite as familiar with
  

 9   that.
  

10      Q.  So if putting the two together, if the over order price
  

11   by the milk commission and the federal minimum price and
  

12   whatever premiums are available in the market are reduced to a
  

13   certain point, then the Tier Program kicks in to make up the
  

14   difference up to the mandated level, tier levels?
  

15      A.  That is correct.  The other obvious fallacy in that
  

16   kind of thought process is that you can't go home happily ever
  

17   after because you have a state budget that has to obviously be
  

18   a part of that equation.  So, you know, the many needs of any
  

19   state government are also there, beckoning in terms of
  

20   education, corrections, highways, certainly social services.
  

21   So even though the program is in place and the levels are
  

22   established through cost of production studies based on NASS
  

23   numbers and university studies, contracted university studies,
  

24   it doesn't guarantee that the funding will be there for the
  

25   program.  So it, currently it is paying.  And but it -- one of
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 1   the difficulties the states have in this kind of program is
  

 2   that they are not comfortable with not being able to project
  

 3   out four years of milk pricing.  That's exactly how we react,
  

 4   too.  So, we -- they challenge the Department to offer
  

 5   projections.  And, frankly, the scribe in that discussion is
  

 6   Bob Wellington from Agrimark, and it's not by choice, he just
  

 7   happens to put out the projections for the region.  He
  

 8   generally goes out about six months and then establishes a
  

 9   common number, which is, of course, bold in the milk price
  

10   projection world.  But for state government they would rather
  

11   be able to plan a little bit.  You know, welcome to the world
  

12   of dairy.
  

13      Q.  Last question.  Is it correct that some of the other
  

14   New England states have adopted programs with the same
  

15   objective in mind that you described for the Maine program?
  

16      A.  Yes.  The objective is to maintain a critical mass of
  

17   dairy production in their states, and so the states of
  

18   Massachusetts and Connecticut have a program that is of state
  

19   funding sources that augments producer pay prices during times
  

20   when the national federal minimum prices fall below the cost of
  

21   production.  I don't think they are quite as sensitive to price
  

22   fluctuation changes, but the intent is still there, as are the
  

23   case in perhaps half a dozen other states around the Union.
  

24      Q.  Thank you, Commissioner Whitcomb.  I don't have any
  

25   further questions, your Honor, and Mr. Whitcomb's available for

7626



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1   cross-examination.
  

 2       JUDGE CLIFTON:  Who would like to begin with questions for
  

 3   Commissioner Whitcomb?  Well, we have somebody here from Maine,
  

 4   perhaps he should begin.
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. ENGLISH:
  

 7      Q.  Chip English.  Thank you, Commissioner, for appearing.
  

 8           Your Honor, I actually don't have any questions.  So I
  

 9   well, actually I do, which is I hope you have a safe travels
  

10   and I'm jealous as heck, but, you know, wish Maine well for me.
  

11   That's not a question either.
  

12       JUDGE CLIFTON:  Just say; is that correct?
  

13       MR. ENGLISH:  Is that correct.  Thank you, your Honor, for
  

14   helping me out, as I think you did Mr. Ligtenburg several weeks
  

15   ago.  I just don't have any questions.  I think his testimony
  

16   is very clear and we appreciate his appearance.
  

17       JUDGE CLIFTON:  Thank you.  The next person to question
  

18   Commissioner Whitcomb, please.  Mr. Beshore?
  

19                        CROSS-EXAMINATION
  

20   BY MR. BESHORE:
  

21      Q.  Good afternoon, Commissioner Whitcomb.  Marvin Beshore.
  

22   And I represent the three Cooperatives that brought the
  

23   Proposal 1 requesting this hearing, and that's DFA, which also
  

24   has some farmers in Maine, I believe.
  

25      A.  And own a milk plant, by the way.
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 1      Q.  And own a plant in Maine.  Land O'Lakes and California
  

 2   Dairies are the three proponents of Proposal 1 here.  So just a
  

 3   couple of questions and thoughts about the economic projections
  

 4   and the concerns that I think, that I gather are why you are
  

 5   here.
  

 6           So you have not been able to be part of this whole
  

 7   hearing, maybe you have had a chance to listen in or get some
  

 8   reports from it, but when the economic analysis, when a witness
  

 9   from USDA presented the economic analysis, we were able to ask
  

10   some questions about what went into it, and how it worked out.
  

11   By the way, I'm not sure people in Washington have any less
  

12   challenge in projecting dairy future prices than folks in
  

13   New England and Maine, as you have, it's a tough job, no doubt,
  

14   as you have indicated.  So -- so one of the questions that we
  

15   were able to ask was, in making the economic projections, were
  

16   you, and I'm talking to the USDA folks, did you take into
  

17   account the fact that the cooperatives in California have
  

18   Cooperative base plants among their producer members, that is,
  

19   production control agreements among their producers, as does
  

20   Hilmar Cheese Company, the largest private company or
  

21   non-Cooperative buyer.  Were you able to take that into account
  

22   and model it into the projected results from the hearing?  And
  

23   they indicated they were not, that there was really, there's
  

24   really no way to take those kinds of, to model those sorts of
  

25   things into the, you know, into that kind of economic model.
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 1           Okay.  So my question is, since they couldn't, since
  

 2   they weren't able to take into account that there are built-in
  

 3   production controls in the California system, therefore, the
  

 4   results didn't reflect that, would that, with me bringing that
  

 5   to your attention, would that have any impact, or how would you
  

 6   react to that in terms of your concerns from Maine that over
  

 7   stimulation of production out in California could affect your
  

 8   prices there?
  

 9      A.  I don't know that we were, we were necessarily offering
  

10   these comments assuming that the, you know, introduction and
  

11   acceptance of the Order was going to over stimulate production,
  

12   I certainly recognize that the limitations that I have heard
  

13   even in the brief two days I have been here, and somewhat aware
  

14   of California production, it's, on the other hand, you know,
  

15   you're -- we look at the difference in the marketing that you
  

16   have here, where you have a, what is it 15 percent Class 1
  

17   market, versus in our state, you know, it is nearly all.  And
  

18   worry that that downward pressure of the other classes, even
  

19   though it is not supposed to be part of the Federal Order
  

20   discussion, it's still going to impact our prices.
  

21          We, you know, I don't profess to have any, nearly as
  

22   much knowledge probably as anybody in this room as far as price
  

23   expectations.  But we certainly wanted to register our worry,
  

24   as you heard from producers and representatives from producer
  

25   groups yesterday in those regions that still need additional
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 1   milk production, the pressure would be negative.  I just think
  

 2   that with the discussion that goes on in so many places about
  

 3   the regional need and the obvious political importance of
  

 4   having production in every part of the country, that want to be
  

 5   very, very cautious, that, you know, we don't end up with even
  

 6   a small amount of pressure in areas that are very, very
  

 7   sensitive to price fluctuations.
  

 8          You know, one the things that we find even where I'm
  

 9   located, that we have a $20 per ton upcharge on freight for
  

10   grain, all of which has to be imported from out-of-state from
  

11   Vermont, that there's that much increase production cost that
  

12   this simply isn't reflected in anybody's numbers.
  

13          So we register our concern with this testimony.  You
  

14   know, I certainly appreciate USDA's challenge to try to
  

15   understand crystal balls that are very clouded, as well as so
  

16   many, so many factors.
  

17          The California growth has been phenomenal to watch, and
  

18   as a cattle marketer I participated in augmenting that by
  

19   selling quite a few cattle to folks who started Hilmar Cheese,
  

20   so we are an interrelated industry in many ways, and we hope
  

21   that they, they feel that, you know, their gain shouldn't be at
  

22   somebody else's loss.  So I don't think it is close to the
  

23   answer that you were seeking, but it's just more thoughts.
  

24      Q.  I'm just seeking your thoughts or your, you know, your
  

25   reactions.
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 1           Let me ask, you know, your thoughts on another possible
  

 2   relationship of the action, of this hearing, to dairy
  

 3   activities in Maine and New England.  I'm sure you have got
  

 4   some Agrimark members in Maine, probably some that deliver milk
  

 5   over to the cheese plants in Vermont and make that --
  

 6      A.  I don't -- I mean, they are in Agrimark certainly.  I
  

 7   think almost all of our milk goes to either the fluid markets
  

 8   in-state or the fluid markets in what's called the Boston milk
  

 9   shed, so we try not to, they try not to send it over two
  

10   mountain chains to a cheese plant for a lesser price, yes.
  

11      Q.  Okay.  So there's not -- probably not much going over
  

12   to the Cabot plants?
  

13      A.  No, not from our state.
  

14      Q.  Well, there's been some testimony that there's Cabot
  

15   cheese in the area here, available in stores here.  And --
  

16      A.  Good.
  

17      Q.  -- and if the, presumably the ability to move that
  

18   cheese from the East would -- would be only affected
  

19   positively, if any other way, if the price that the cheese
  

20   makers in the western part of the country had to pay went up as
  

21   in our proposal.  Do you follow that?
  

22      A.  No, I don't.  I guess I would ask that again.
  

23      Q.  Okay.  So if the competitors for the cheese
  

24   manufacturer competitors of cheese makers in the Eastern part
  

25   of the country had to pay, look at in California, had to pay
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 1   the same price for milk going into cheese that has to be paid
  

 2   by the cheese makers in the East, that could only be a
  

 3   positive, if anything, for the cheese makers back East,
  

 4   wouldn't you think?
  

 5      A.  I -- you know, I -- perhaps -- I mean, you know, there
  

 6   is this state of Wisconsin in between that, you know, would be
  

 7   a significant influence on the cheese market.  When you look at
  

 8   a Hilmar, which is, when the bulk certainly is a non-branded
  

 9   enterprise, you know, they are a very bulk product.  I don't
  

10   think Cabot would make it in the long run if they didn't have a
  

11   little bit of a higher-end approach to their marketing which
  

12   make it desirable anywhere in the country, so I'm not sure that
  

13   we would, the question really compares apples to apples, to be
  

14   honest.
  

15      Q.  Okay.  Do you -- you sold Jerseys to the Hilmar --
  

16   Hilmar Farms?
  

17      A.  Yeah.  Comment yesterday, we enjoyed those families
  

18   walking through the hills of New England picking out cattle,
  

19   and that was, as well as people in this area.  Yes, it is a
  

20   traditional part of the business structure of New England farms
  

21   who don't have land base but have the genetics, and then it
  

22   progressed to the Central Plains where the expansion is now.
  

23      Q.  Okay.  Thanks very much.
  

24       JUDGE CLIFTON:  Mr. English?
  

25                        CROSS-EXAMINATION
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 1   BY MR. ENGLISH:
  

 2      Q.  Chip English.  See, if I had gone second, I would have
  

 3   had questions.
  

 4          You said something in the discussion with Mr. Beshore I
  

 5   just want to carefully on the record for those who may not
  

 6   visit New England as those of us who live there, or at least
  

 7   try to live there.  You talked about how the milk that comes
  

 8   out of Maine, to the extent there is milk coming out of Maine,
  

 9   tends to move down to Boston, presumably on Interstate 95,
  

10   correct?
  

11      A.  Uh-huh.
  

12      Q.  Yes?
  

13      A.  Yes, essentially the road in, not that make us too
  

14   isolated, but yes.
  

15      Q.  Well, but the reality is --
  

16      A.  Yes.
  

17      Q.  -- sir, is it not the case that there really is no
  

18   four-lane road that consistently moves East/West from Maine,
  

19   through New Hampshire, to Vermont for Cabot, right?
  

20      A.  I think that comment actually probably is worth, I'm
  

21   glad you brought it up, it would be easier to get Maine milk to
  

22   New York City than it would be to Cabot Cheese, just because of
  

23   the road systems.  It may seem, if you look at a map and don't
  

24   look at the topography, there are no, there's barely a two-lane
  

25   road that goes in between.  You go to Western Massachusetts

7633



TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVII

 1   then you go up to Cabot essentially, so there are some, in that
  

 2   part of the country, some very significant geographical.  And
  

 3   it is not really a joke, there is one interstate into the
  

 4   state.  And it's fine, because the rest of the, the rest of it
  

 5   is to Canada anyway, and they are not real accepting of Maine
  

 6   milk, or anybody else's for that matter from America, which is
  

 7   unfortunate because it would be good trade.
  

 8      Q.  And it is not just the mountains, there's lakes.  There
  

 9   are two-lane roads that go North, and then they go West, and
  

10   then they go South, and then they go East, and then they go
  

11   West, and so there's no straight route from Maine to Vermont
  

12   that you can really use, correct?
  

13      A.  There's no straight route anywhere in New England, it's
  

14   just not made that way.
  

15      Q.  Thank you, sir.
  

16          See, I finally had my questions, your Honor.
  

17       JUDGE CLIFTON:  Commissioner Whitcomb, your statement does
  

18   not adequately express your agricultural background.  You have
  

19   done a lot in farming.  Could you expand a little bit, during
  

20   your career, your professional life and so forth?
  

21       MR. WHITCOMB:  I could if you really want that, yes.  Well,
  

22   I graduated from the University of Maine.  My mother was a
  

23   Cooperative extension County Agent, 4H agent.  The dirt roads
  

24   around the countryside teaching people home economics, married
  

25   the farmer in Waldo, Maine.  There is a place.  There is also a
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 1   county by that name.  Samuel Waldo is a Revolutionary War
  

 2   General who got a lot of land because he was on the right side
  

 3   and they took it away from the wrong side up there.  The
  

 4   soldiers went to Canada and the Generals got the land.
  

 5           I went to University of Maine, studied Animal Science.
  

 6   Spent actually three years working for the National
  

 7   Agricultural Fraternity out of Chicago, so I visited every
  

 8   state in the Union, except Rhode Island.  I haven't been there
  

 9   yet, just as kind of a little thing about not going there yet.
  

10   But mostly dealing with agricultural issues.  Went back to the
  

11   farm, and then was elected to the State Legislature to be on
  

12   the Agriculture Committee and then some other roles.
  

13           Once term limits kicked in in Maine, the same time they
  

14   did here in California, so I went back to the farm.  My
  

15   father's health was beginning to fail.  I farmed until I got
  

16   involved with this Federal effort to look at milk prices.  Was
  

17   there at all the Vilsack Committee hearings, and was part, at
  

18   the time, worked with Dan Smith and the dairy group to come up
  

19   with an alternative a little bit interesting proposal to
  

20   Class III milk pricing to at least get some discussion going
  

21   about getting away from the CME as a, as perhaps not having a,
  

22   being a little bit of a low ball price.
  

23           Our perspective is, admittedly, is a very small Class I
  

24   market, but we think the discussion being tilted that way is
  

25   perhaps a little bit of a balance to the price that's being
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 1   derived with the commodity driven price points that you see
  

 2   here in California now with the very low Class 1 utilization.
  

 3   So that's been a little bit of the journey we haven't had in
  

 4   this discussion.
  

 5           Again, the Commissioner of Agriculture in 2010 with the
  

 6   change of administration in our state.  The daughters said they
  

 7   would come back from their wanderings around the country to run
  

 8   the farm, so I get invited back to the farm to fix things
  

 9   occasionally.
  

10       JUDGE CLIFTON:  What did they study at Cornell?
  

11       MR. WHITCOMB:  They both were dairy science.  One worked in
  

12   farmers markets out of New York City, and the other one was in
  

13   New Zealand when I got call to see if I wanted to be
  

14   Commissioner.  And they said, sure, we'll run the farm, dad.
  

15   It's not easy.  You know, and they still have, as I mentioned,
  

16   a grandmother that's still, my mother, their grandmother, is
  

17   perhaps not as easy for all of them to agree as it is.
  

18           So it's a family, particularly family operation.  It's
  

19   only milking about 150.  They have expanded to other marketing
  

20   things, meat, veal, cheese production on their own, so forth.
  

21   But somewhat representative.  The farms in Maine range from
  

22   1800 milking cows to very small.  A lot of artisan cheese
  

23   makers.
  

24       JUDGE CLIFTON:  With regard to the pricing of Class III,
  

25   what are your recommendations?
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 1       MR. WHITCOMB:  Well, we were advancing a proposal that
  

 2   looked at a different survey price to look at where there was,
  

 3   and it is very limited, you know, true competition in this
  

 4   country, and value what the additional value that producers
  

 5   could receive, where there was actual bidding or competition
  

 6   for milk.  And it's so rare in this country, that there weren't
  

 7   very many places.  And that's the challenge with the proposal
  

 8   we had, was just to look at a basis other than, other than the
  

 9   CME.  So little dairy is traded there that we were part of a
  

10   course that felt that that was not perhaps reflective of the
  

11   true market, but, of course, you know, those who built that
  

12   pricing model, Novakovic and others from Cornell, said there's
  

13   got to be something for a basis for understanding.  And so we
  

14   understand how it got there.
  

15           We were providing, at least inspiring a discussion for
  

16   other sources of -- for the price point.  But we were trying
  

17   more than anything to have, to initiate the hearing process.
  

18   We were able to get, you know, our petition was granted for, to
  

19   be a part of the make allowance in '07, 17 out of 60 some
  

20   proposals.  So the dairy group, you know, did get a chance to
  

21   air its discussion and was essentially sent back to come back
  

22   with additional work done on their proposal, and then it got
  

23   caught up in very, very extensive Farm Bill discussion.
  

24           And, frankly, the discussion we had with Congress over
  

25   the last three years was put on hold until this discussion was
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 1   settled.  So they essentially said come back if you choose
  

 2   after the California question has been settled.  So we keep it
  

 3   in front of those who want to look at other opportunities, even
  

 4   while the, certainly the industry becomes more consolidated as
  

 5   it goes along.
  

 6       JUDGE CLIFTON:  So if you don't think there should be so
  

 7   much reliance on the Chicago Mercantile pricing, what would be
  

 8   a good alternative?
  

 9       MR. WHITCOMB:  Well, the alternative that we put together
  

10   and actually with some people with an extensive amount of
  

11   background worked on, including Dairy Programs, who worked with
  

12   us for many years actually, looking at identifying, using the
  

13   Herfindahl Index, of where true competition is, we actually
  

14   used an index, and surveying those data spots, and about five
  

15   of them around the country, there's Lancaster County up in
  

16   Minnesota or some of those places, where there really is
  

17   competition for milk.  That's what we were using as an
  

18   alternative starting point for the discussion.
  

19           And then, of course, understanding who owns who in the
  

20   dairy business in terms of where it's competitive and where you
  

21   have to question where it's competitive is part of the
  

22   challenge.  So there was a serious discussion done and
  

23   analysis, and curiously, Maine milk producers and New Mexico
  

24   milk producers were part of that process of analyzing data and
  

25   trying to get a, have a, you know, discussion, a hearing, rule
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 1   making discussion about, you know, weighing.  We participated
  

 2   in presenting some of the data to the Vilsack study group that
  

 3   occurred as a response to the '09 discussion, and were
  

 4   mentioned in his final report.  You know, we and National Milk
  

 5   were noted in two separate items that where the Secretary's
  

 6   report said, yes, we should have further examination of milk
  

 7   price discovery.  So it's -- it's on the, it's on the
  

 8   Secretary's list, but everything was put on hold while this
  

 9   process reaches whatever point it is going to reach.
  

10       JUDGE CLIFTON:  What geographic area does Federal Order 1
  

11   encompass?
  

12       MR. WHITCOMB:  Well, it, like all the other orders, is
  

13   expanded its region.  I call it the Boston market, because
  

14   that's what I group up with.  It now includes New York City, I
  

15   think maybe Philadelphia, a lot of people.  Midway up through
  

16   New York, the Western New York area is not in the Federal Order
  

17   1, and I know it stops somewhere in Pennsylvania and stops shy
  

18   of the Mid-Atlantic group down in Washington, DC.  So a whole
  

19   lot of people draw milk obviously from New York State, all of
  

20   New England, parts of Pennsylvania.
  

21           The question about Agrimark.  Agrimark started as a
  

22   New England cooperative, obviously, consolidation of many other
  

23   cooperatives.  The majority of the members of Agrimark are now
  

24   West of the Hudson River.  The majority the members are
  

25   actually from New York State, sort that of reflects the
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 1   expansion of the order.  But even in that order it is not
  

 2   strictly fluid by any means.  In fact, it is --
  

 3       JUDGE CLIFTON:  Does anyone else have questions for
  

 4   Commissioner Whitcomb?  Ms. Becker?
  

 5       MS. BECKER:  Lauren Becker, USDA.  We don't actually have
  

 6   any questions, we just wanted to thank you for coming to
  

 7   testify, Mr. Whitcomb, and to express that we are available to
  

 8   discuss any suggestions that you and your staff have to make
  

 9   the Federal Order process as timely and as inclusive as
  

10   possible.
  

11       MR. WHITCOMB:  Well, certainly my comments weren't to
  

12   reflect in any way the lack of effort on the part of the staff.
  

13   Over the years you have been very, very helpful, supportive,
  

14   and enjoyed working with a number of you.  And we certainly
  

15   understand the political process, we run into it quite a few
  

16   times.
  

17           I would like on the record to thank the tremendous
  

18   amount of support over the years your staff, Dana Coale, and
  

19   Will Francis, and many of the others who aren't here, to
  

20   frankly a small group of producers in the far flung part of the
  

21   state who have been willing to entertain some challenging ideas
  

22   and been willing to help us work through those.  So, thank you,
  

23   and look forward to working with you again.
  

24       JUDGE CLIFTON:  Thank you.  Mr. Smith?
  

25       MR. SMITH:  Thank you, your Honor.  I would like to echo
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 1   Mr. Whitcomb slightly and thank you, the Department, and the
  

 2   proponents for their courtesy in assisting my clients, along
  

 3   with Mr. Whitcomb in presenting the testimony in this parachute
  

 4   form of presentation.  So thanks to all.  And I have nothing
  

 5   further.
  

 6       JUDGE CLIFTON:  All right.  Thank you.  We are so happy
  

 7   that you came here.  And this is a very important statement.  I
  

 8   do think everyone anticipates that if there becomes a Federal
  

 9   Milk Marketing Order for California, the impacts will be huge
  

10   and cannot be entirely foreseen, so I appreciate your request
  

11   that there be some follow up.
  

12       MR. WHITCOMB:  Well, thank you very much.  Appreciate your
  

13   courtesy and the chance to be here and the forum for continuing
  

14   discussion, and I wish everyone safe journey home as well, some
  

15   day.
  

16       JUDGE CLIFTON:  Thank you, Commissioner.  All right.  I
  

17   think we completed today's agenda of witnesses, except for
  

18   Mr. Beshore beginning his rebuttal.  So Mr. Beshore, would you
  

19   come forward and tell us what you suggest?  It is 4:42, so we
  

20   don't have much time left.
  

21       MR. BESHORE:  Well, I would suggest Mr. Hollon presenting
  

22   his first statement, although I'm not getting much support
  

23   around me for that thought process.
  

24       JUDGE CLIFTON:  Remind us how limited Mr. Hollon's
  

25   participation will be at the beginning of next week and they
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 1   may reconsider.
  

 2       MR. BESHORE:  Well, he's only available until about
  

 3   11:00 a.m. on Monday and then not available until Wednesday.
  

 4   So with the rebuttal that we have through Mr. Hollon, which
  

 5   involves, if I get my numbers right, I don't know, four of our
  

 6   nine pieces or so, that's not going to get done before
  

 7   11:00 a.m. Monday.
  

 8       JUDGE CLIFTON:  Yeah, so, I don't want to -- we have done
  

 9   so well having every day be a full day.  I don't want us to get
  

10   halfway through Monday and have to come to a screeching halt
  

11   until Wednesday.
  

12       MR. BESHORE:  Well, there's other work, you know, we're
  

13   prepared to fill in the time with other parts of our rebuttal
  

14   case.  Certainly, you know, certainly Monday, and, you know,
  

15   probably, probably take most of the day on Tuesday.  We'll
  

16   certainly use all of Monday and most of the day on Tuesday, but
  

17   we will need to finish Mr. Hollon on Wednesday when he's back.
  

18       JUDGE CLIFTON:  All right.
  

19       MR. BESHORE:  There's no, at this point there's no
  

20   possibility of not having it work that way.
  

21       JUDGE CLIFTON:  Okay.  So from your prognosis, Mr. Beshore,
  

22   we can all expect that we will still be at this hearing at
  

23   least through Wednesday.  Do you agree?
  

24       MR. BESHORE:  Yes.
  

25       JUDGE CLIFTON:  All right.  Mr. English, let me hear from
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 1   you right now.
  

 2       MR. ENGLISH:  Chip English, it's certainly up to
  

 3   Mr. Beshore whether he wants to use these 15 minutes to get
  

 4   started, I'm not going to push him to do it, but I'm not going
  

 5   to say no.
  

 6           You requested Dr. Schiek to return to the stand, and we
  

 7   heard very loud and clear.  We saw how today was likely to go,
  

 8   and obviously we're not going to interfere with Monday.  If
  

 9   there's a gap on Tuesday, Dr. Schiek will be ready to go
  

10   Tuesday, so we can fill a gap on Tuesday with that.
  

11       JUDGE CLIFTON:  Good to know.
  

12       MR. ENGLISH:  So that would be good.  But as to whether or
  

13   not, you know, Mr. Hollon starts now for 14 minutes, I leave
  

14   that up to him and his lawyer and to you.
  

15       JUDGE CLIFTON:  All right.  The other thing that I need to
  

16   know for next week, and Mr. Lai is still here, is whether there
  

17   will be any additional testimony for the, from the Proponents
  

18   of Proposals 3 and 4 with regard to economic data and the like.
  

19   Earlier today Ms. Hancock mentioned times that are bad for her
  

20   in December.  So I'd just like to say that the two weeks that
  

21   we were thinking about for December, if we have to come back,
  

22   and I'm hopeful we will not, were December 7 and December 14.
  

23   Now, Ms. Hancock said December 9 through 15 were out for her.
  

24   So that would leave December 7 and 8.  So if we were to have to
  

25   reconvene in December, and everyone could make it December 7
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 1   and 8, that's probably when we would do it.  Again, I'm very
  

 2   hopeful we will not have to do that.  All right.
  

 3           Mr. Beshore, it's up to you whether you want to put on
  

 4   evidence now or whether you want to give us an early stopping
  

 5   point.
  

 6       MR. BESHORE:  We're not going to get done with the first
  

 7   statement.  I don't think we'll get it, we can push and come
  

 8   close to getting it presented directly, but I think we should
  

 9   call it a day probably.  You know, just thinking about the
  

10   schedule next week.  I -- and let me just, I'll take the time
  

11   and outline, outline our presentation here.
  

12           I already earlier this morning or during the morning,
  

13   gave Mr. English a preview.  So just for everybody.
  

14   Mr. Hollon's first piece is related to some additional data and
  

15   analysis on the price impact of pricing the interstate
  

16   transactions in California.  There's some evidence, some data
  

17   wasn't available when he testified first, and he is just
  

18   quantified the impacts of, from the data we have now.
  

19           The second piece is a proposed modification relating to
  

20   the exempt plant provisions and producer-handler provisions
  

21   relating to some issues about that have been raised by
  

22   Mr. Metzger and others concerning the relationship those
  

23   provisions, in what respect they should reflect small
  

24   processors, Class 2, 3, or 4 operations or producer farmstead
  

25   class 2, 3, or 4 operations.
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 1           Third piece is a proposed modification relating to
  

 2   providing an optional call provision in Proposal 1.  Call
  

 3   provision for relating to shipments to distributing plants in
  

 4   Proposal 1.
  

 5           Those are, Mr. Hollon has those.  There's another
  

 6   possible piece relating to tweaks to transportation credits.
  

 7   We'll then have some testimony by Mr. Schad, which is rebuttal
  

 8   testimony on a number of issues, no other modifications.  Those
  

 9   are our modification subjects.  Some testimony by another
  

10   Land O'Lakes employee relating to rebuttal testimony.  Dr. Erba
  

11   will also testify further in rebuttal; Mr. Hollon will also
  

12   testify further in rebuttal; and there's one other possible
  

13   rebuttal witness, which would, who would come in there.  So I
  

14   think that's, if that's nine pieces that's -- so that's --
  

15   that's our -- that's our case.
  

16           I'm thinking about how, with Mr. Hollon's
  

17   unavailability Monday, I don't know that we would fill up all
  

18   day Tuesday.  So I think if there are other, you know, if
  

19   there's other witnesses, we might, who knows.  But I think we
  

20   ought to look at the possibility if Dr. Schiek is going to be
  

21   recalled or other possible witnesses that might be a fill in
  

22   and we would finish up on Wednesday.
  

23       JUDGE CLIFTON:  Very good.  Thank you.  I know it's very
  

24   hard even to predict here how long things will take, but it
  

25   would be lovely if we could conclude by the end of Wednesday.
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 1   All right.
  

 2           Is there anything further then, before we go off
  

 3   record?  I would just remind everybody that we are not here on
  

 4   Monday when we go back on record at 9:00.  We are in Fresno,
  

 5   California, but we are at the Falls Event Center, 4105 West
  

 6   Figarden Drive, that's F-I-G-A-R-D-E-N, all one word.  So I
  

 7   will go on record there on Monday at 9:00.  And we go off
  

 8   record here at 4:51.
  

 9       (Whereupon, the evening recess was taken.)
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 1          MONDAY, NOVEMBER 16, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on November 16, 2015.
  

 3   It is a Monday.  This is Day 38 of the milk hearing.  We are in
  

 4   Fresno, California.
  

 5           My name is Jill Clifton.  I'm the United States
  

 6   Administrative Law Judge who is assigned to take in the
  

 7   evidence at this hearing.  I would like to take appearances
  

 8   now.  I would like each of you to come to the microphone and
  

 9   identify yourself.  It's helpful if you say not only who you
  

10   are and who you work for, but what your job is.
  

11           I'm going to have my fellow United States Department of
  

12   Agriculture employees go first, and whether you are actively
  

13   participating or observing, I would like you to come forward.
  

14   And then after the USDA employees, I would like the proponents
  

15   and opponents, and then other participants to do likewise.
  

16           Let me talk to you a little bit about this microphone.
  

17   We will get very bad feedback if you don't talk right into it.
  

18   And so you need to speak loudly enough and talk right into it
  

19   so that the sound man does not have to increase the volume,
  

20   which would increase the feedback from the speaker that's very
  

21   near the microphone.  All right.  You may proceed.
  

22       MR. FRANCIS:  Good morning, William Francis, Agricultural
  

23   Marketing Service, USDA Dairy Programs, Dairy Marketing
  

24   Specialist.
  

25       MS. MAY:  Good morning, Laurel May with USDA AMS Dairy
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 1   Program.  I'm a Marketing Specialist with the Dairy Order
  

 2   Formulation and Enforcement Division.
  

 3       MS. ELLIOTT:  Hello, my name is Pamela Elliott,
  

 4   E-L-L-I-O-T-T, I am a Marketing Specialist with the USDA AMS
  

 5   Dairy Program.
  

 6       MS. BECKER:  Good morning, Lauren Becker, I'm an Attorney
  

 7   in the Office of the General Counsel.
  

 8       MR. HILL:  Good morning, Brian Hill, also an Attorney with
  

 9   the Office of the General Counsel.
  

10       MS. DINH:  Mai Dinh, M-A-I, D-I-N-H, I'm Assistant General
  

11   Counsel in the Office the General Counsel.
  

12       MR. VIERRA:  Good morning, Brad Vierra, V-I-E-R-R-A, on
  

13   duty with the Federal Market Administrator's Office in Dallas,
  

14   Texas, Order 126.
  

15       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

16   Assistant to the Deputy Administrator, Dairy Programs,
  

17   Agricultural Marketing Service, USDA.
  

18       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

19   Agricultural Economist for the Upper Midwest Milk Marketing
  

20   Order Federal Order 30 on detail with USDA Dairy Programs.
  

21       MS. COALE:  Good morning, Dana Coale, C-O-A-L-E, Deputy
  

22   Administrator with Dairy Programs, Agricultural Marketing
  

23   Service, U.S. Department of Agriculture.
  

24       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

25   B-E-S-H-O-R-E, Attorney for the Proponents of Proposal
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 1   Number 1, California Dairies, Inc., Land O'Lakes, Inc., and
  

 2   Dairy Farmers of America, Inc.
  

 3       MR. SCHAD:  Good morning, my name is Dennis Schad,
  

 4   S-C-H-A-D, I'm the Director of Milk Sourcing, Northeast,
  

 5   Land O'Lakes.
  

 6       MR. HOLLON:  Hello, Elvin Hollon, E-L-V-I-N, H-O-L-L-O-N,
  

 7   Dairy Farmers of America, Agricultural Economist.
  

 8       MR. GARBANI:  Pete Garbani with Land O'Lakes.
  

 9       MR. ERBA:  Eric Erba, E-R-I-C, E-R-B-A, with California
  

10   Dairies, Senior Vice President and Chief Strategy Officer.
  

11       MR. ENGLISH:  Your Honor, good morning.  Chip English,
  

12   E-N-G-L-I-S-H, Attorney with the law firm of Davis, Wright,
  

13   Tremaine, with my office in Washington, DC, and I'm here on
  

14   behalf of the Dairy Institute of California, Proponents of
  

15   Proposal 2.
  

16       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y.  V --
  

17   as in Victor -- U-L-I-N, also an Attorney with Davis, Wright,
  

18   Tremaine, representing the Dairy Institute of California.
  

19       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

20   Economist with the Dairy Institute of California.
  

21       MR. DeJONG:  James DeJong, D-e, J-O-N-G, Dairy Policy and
  

22   Economic Analyst for Hilmar Cheese, dairy farmer-owned
  

23   manufacturer of cheese, whey, and milk powder.
  

24       MS. HANCOCK:  Nicole Hancock, an Attorney with Stoel Rives
  

25   representing the California Producer Handlers Association and
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 1   Ponderosa Dairy.
  

 2       MR. VANDENHEUVEL:  Good morning, Rob Vandenheuvel,
  

 3   V-A-N-D-E-N-H-E-U-V-E-L, with the Milk Producers Council.
  

 4       JUDGE CLIFTON:  Is there anyone who has not yet come to the
  

 5   podium who expects to testify today?  If so, would you please
  

 6   come forward and tell us who you are?
  

 7       MR. AIROSO:  Good morning, Joey Airoso, J-O-E-Y,
  

 8   A-I-R-O-S-O, and I'm here representing Airoso Dairy Family farm
  

 9   located in the Southern San Joaquin Valley.
  

10       MR. BARCELLOS:  Good morning, Tom Barcellos, T-O-M,
  

11   B -- as in boy -- A-R-C-E-L-L-O-S, representing T-Bar Dairy.
  

12       MR. VAN STEYN:  Good morning, Case Van Steyn.  That's
  

13   C-A-S-E, last name, V-A-N, space, S-T-E-Y-N, I'm a dairy farmer
  

14   in Southern Sacramento County.
  

15       JUDGE CLIFTON:  Is there anyone else who has not yet come
  

16   to the podium who would like to come forward and identify?  I
  

17   see no hands.  Oh, good, Ryan Miltner.  I was wondering if we
  

18   had no Ohio people.
  

19       MR. MILTNER:  You have at least one, your Honor.
  

20   Ryan Miltner, M-I-L-T-N-E-R, counsel for Select Milk Producers.
  

21       JUDGE CLIFTON:  Thank you.  I would like for us now to go
  

22   to a very abbreviated portion of preliminary matters and
  

23   announcements.  Only those necessary before we call our first
  

24   witness, and that is because we have Mr. Hollon for such a
  

25   short time this morning.  Mr. Beshore?
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 1       MR. BESHORE:  Just very briefly.  Mr. Hollon, our testimony
  

 2   for today will start with Mr. Hollon, and Mr. Schad will
  

 3   continue seamlessly, pick up with Elvin's testimony so we can
  

 4   continue with full day.  We also have expected a fourth dairy
  

 5   farmer in addition to the three who are testifying who have
  

 6   appeared so far to be here today to testify.
  

 7       JUDGE CLIFTON:  Thank you.  Yeah, all of you, please, as
  

 8   you approach, be very mindful of your feet because there are
  

 9   wires and tripod stands and the like.  When you come forward to
  

10   testify, please step up onto this platform in the middle
  

11   between my desk and the witness desk.  It will be the least
  

12   dangerous place.  Ms. May?
  

13       MS. MAY:  I just have a couple of things to tell you about
  

14   this Event Falls -- the Falls Event Center.  It's a brand new
  

15   building, as you can tell, and they are still showing the rooms
  

16   to prospective customers, and so we have been asked to kind of
  

17   confine our activities to this room, although we have been
  

18   allowed to put the copier in the room to the ride behind this
  

19   room.  If you need to make copies you can go through the double
  

20   doors there and keep the doors closed so we don't hear it, and
  

21   make copies back in there.  The rest rooms are out this door in
  

22   the back and around this hallway to the right, or you can go
  

23   out this way, so there, over there.
  

24           To access the Internet here, you just go onto the Falls
  

25   Guest, which should come up in your network browser choices,
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 1   and there's no password for that.  They are showing facility,
  

 2   like I said, so that's why we have been asked to keep the doors
  

 3   close and confine ourselves to this room.
  

 4           We did not bring a bunch of extra exhibits with us
  

 5   today, so if you want to look for past exhibits, I checked this
  

 6   morning we are up to Exhibit number 74 on the AMS Dairy
  

 7   website.  I can help you find that if you need to.  Also, just
  

 8   one little thing.  Pam and I discovered there are brakes on the
  

 9   wheels on your tables, so if you haven't figured that out yet,
  

10   you can set the brakes and that will keep your wheels from
  

11   rolling around, and that is all I think I have.
  

12       JUDGE CLIFTON:  Thank you.  We'll take more preliminary
  

13   matters and announcements after Mr. Hollon's departure.  We
  

14   want to maximize the use of his time today.  All right.
  

15           Mr. Hollon, if you would come forward.
  

16       MR. BESHORE:  Your Honor, I would ask that two documents be
  

17   marked as the next consecutive exhibit numbers.  First one,
  

18   Testimony of Elvin Hollon, Fifth Statement, Rebuttal.  And then
  

19   the second document, Exhibits of Elvin Hollon, Fifth Statement,
  

20   Rebuttal, which has Exhibit Tables 9.A, 9.B, and 9.C.  I would
  

21   ask that those two documents be marked for identification with
  

22   the next two consecutive numbers, which I don't have any idea
  

23   what they are.
  

24       JUDGE CLIFTON:  Ms. Elliott, I believe Mr. Hollon's Fifth
  

25   Statement will be Exhibit 180.  Do you agree?
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 1       MS. ELLIOTT:  That's correct.
  

 2       JUDGE CLIFTON:  All right.  We're marking that as
  

 3   Exhibit 180.  180.
  

 4            (Thereafter, Exhibit 180, was
  

 5            marked for identification.)
  

 6       JUDGE CLIFTON:  And the Exhibits of Elvin Hollon, Fifth
  

 7   Statement, Rebuttal, will be Exhibit 181.  181.
  

 8           (Thereafter, Exhibit 181, was
  

 9            marked for identification.)
  

10       MR. BESHORE:  I would just note for everyone there were
  

11   some references to CDFA Z, which is part of Exhibit 61 in his
  

12   testimony, which might be helpful to have that potentially
  

13   available, and there's also references to Exhibit 64, and
  

14   Exhibit 20, which are prior statements and exhibits of
  

15   Mr. Hollon.
  

16                        DIRECT EXAMINATION
  

17   BY MR. BESHORE:
  

18      Q.  With that preliminary, could you proceed with your
  

19   statement, Exhibit 180, please, Mr. Hollon?
  

20       JUDGE CLIFTON:  Mr. Hollon, you remain sworn.  Would you
  

21   again state and spell your name?
  

22       MR. HOLLON:  Elvin Hollon, E-L-V-I-N, H-O-L-L-O-N.
  

23         The Value of Regulating Interstate Transactions
  

24           We noted in our earlier testimony that one of the
  

25   reasons the Cooperatives initiated this proposal was to
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 1   regulate all milk that competes in the marketing area.  Since
  

 2   January 2009 --
  

 3      Q.  You missed the last clause of the first sentence.
  

 4      A.  Okay.  I'll start over from the beginning.
  

 5          We noted in our earlier testimony that one of the
  

 6   reasons the Cooperatives initiated this proposal was to
  

 7   regulate all milk that competes in the marketing area,
  

 8   including interstate transactions.  Since January 2009, data
  

 9   published by the California Department of Food and Agriculture
  

10   (CDFA) indicate an average of 54.5 million pounds of milk per
  

11   month came from farms located outside of the proposed marketing
  

12   area, and were marketed to processing plants located inside the
  

13   proposed Order boundaries.  The same data series indicates that
  

14   an average of 36 million pounds of milk per month is produced
  

15   inside the marketing area and sold to plants located outside
  

16   the marketing area, including these volumes in the pool, will
  

17   increase the blend prices by an average of 4 cents per
  

18   hundredweight per month.
  

19          A California Federal Milk Marketing Order (FMMO) will
  

20   enable this milk to be fully pooled.  Currently these milk
  

21   movements escape regulation because the state cannot regulate
  

22   interstate commerce.  Milk delivered to Section 1051.7(a) or
  

23   (b) plants, whether the plants are located inside or outside
  

24   the marketing area, will be fully pooled.
  

25           At this point I'm going to stop the testimony and go
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 1   over to the tables and go through how they work, and then come
  

 2   back to the testimony.
  

 3      Q.  So you are going to Exhibit 181?
  

 4      A.  Going to Exhibit 181.  And I'll start with Table 9.A,
  

 5   and the purpose of Table 9.A, there's a 9.A, B, and C, and the
  

 6   purpose of 9.A is entitled Added Pool Value with Milk Produced
  

 7   Out-of-State and Marketed in California, included in the
  

 8   Proposed FMMO Pool.  This table computes data from 2009 to
  

 9   July of 2015.  There are columns A through W.
  

10           A and B are date references.
  

11           Column C is the volume of monthly production entering
  

12   the state, and that comes from CDFA Exhibit 61, Table Z.
  

13           Column D is the pounds of Class 1 as published in CDFA
  

14   Exhibit 61, Table Z.
  

15           Column E is a Class I, a Federal Order Class I price,
  

16   and that is taken from Exhibit 64, Table 5.A, Column D.
  

17           Column F of the exhibit is a new value that is the
  

18   pounds of Class 1 milk, times the Class 1 price.
  

19           So these references and these steps are then repeated
  

20   for Federal Order Class II, for a Federal Order Class II
  

21   calculation, which is columns G, H, and I.
  

22           The pounds of California Classified 2 and 3 are
  

23   combined, to represent a Federal Order Class II volume, that's
  

24   Column G.
  

25           The Class II price taken from Exhibit 64, Table 5.A
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 1   Column H, and the value in Column I is pounds times price.
  

 2           Columns J, K, and L repeat that process to establish a
  

 3   new value for the Federal Order Class III pounds.
  

 4           And columns M, N, and O, would repeat the same process,
  

 5   to compute a value for Federal Order Class IV pounds.
  

 6           Column P adds together all of the new values, those
  

 7   resulting from the Class 1, Class 2, Class 3, and Class 4
  

 8   calculation.
  

 9           Now, for example, in January of 2009, that would result
  

10   in $11,098,335.
  

11           Column Q is the estimated blend price that we made
  

12   earlier in the hearing that is taken from Exhibit 64, Table
  

13   5.C, Column I, that's labeled Top Line Estimated Federal Milk
  

14   Order Blend.  So using the methodology that we use, we
  

15   established, again, earlier in the hearing and computed what
  

16   would be a blend price without any of the out-of-state milk
  

17   being included.
  

18           Table R would be the total pool that, of pounds that
  

19   were reported by CDFA.  And again, Exhibit 61, Table D.
  

20           Column S says if we took that blend price that we had
  

21   computed before, multiplied by the pool pounds, we would get a
  

22   pool total dollars of $359,547,992.
  

23           If we take the new dollars that we created by
  

24   regulating the out-of-state milk coming in, and add it to the
  

25   existing pool dollars, we get a new pool value that's in
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 1   Column T, that's 370,646,327.
  

 2           We also take the pounds that come with those dollars
  

 3   and add them into the old pool, that results in Column U.  So
  

 4   now we have new dollars and new pounds and a new estimated
  

 5   blend price in Column V of $11.39, and comparing new versus
  

 6   old, an additional value of 10.8 cents.
  

 7           So these steps are repeated for each month all the way
  

 8   down through 2015.  I would note that the largest number on the
  

 9   calculation is this month, and then looking back at the data,
  

10   that was a month where the relationship of prices due to the
  

11   different timings of the way they were put together resulted in
  

12   a pretty big number.  As you just run your finger down those
  

13   columns you can see 2, 3, 4 cents worth of difference.  And if
  

14   you look on Page 4 of this set up, there is a monthly average
  

15   total dollars of an additional 10.2 million average per month
  

16   and an average per hundredweight of 2.9 cents.
  

17           Table 9.B.1, in order to do the milk from inside going
  

18   out, the data was not as much available, so I'll address that
  

19   in the written statement.  You needed a utilization factor in
  

20   order to do the same type of calculation I just outlined, so
  

21   absent any other data, we simply took the data reported for the
  

22   pounds of milk outside coming in as reported by CDFA, converted
  

23   those pounds to a utilization based on the shipments, and that
  

24   would be in Table 9.B.1.  So for example, in 2009, January, the
  

25   reported information yielded 67 million pounds and a break down
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 1   of 1, 2, 3, 4a and 4b.  And so column, the columns labeled
  

 2   Class I, Class II, Class III, and Class IV are simply the
  

 3   percentages that are derived from that calculation.
  

 4           Finally, Tables 9.C do the same type of calculation I
  

 5   just described.  The working through the columns are roughly
  

 6   the same.  There are two differences, so I wanted to point out.
  

 7   In Column D, because we do, and I'll -- I will cover this in
  

 8   the testimony, we feel only one of the two primary destinations
  

 9   for that would be included in the California pool, so absent
  

10   any more information, we simply took half of the volume for our
  

11   estimate.  And that plant is in the $2.10 differential zone, so
  

12   the Class I price in Column E of Table 9.C reflects that added
  

13   value.
  

14      Q.  The rest of the calculations on C going across the
  

15   columns to W are the same format as Table A.
  

16      A.  Correct.  Same format, same methodology.  And so if you
  

17   get all the way over to Column W, you can see some monthly
  

18   estimates.  And looking at Page 4, there is an additional
  

19   $3.4 million per month and an average of 1.1 cent per
  

20   hundredweight addition.
  

21       JUDGE CLIFTON:  Mr. Hollon, would you state again, please,
  

22   what this table shows that the first table does not show?
  

23       MR. HOLLON:  Good question.  The first table is the
  

24   attempting to calculate the value of milk located outside the
  

25   state and marketed inside.  The second table is attempting to
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 1   calculate the milk from inside, but marketed outside.
  

 2   BY MR. BESHORE:
  

 3      Q.  But which the testimony, as indicated, will be pool,
  

 4   part of the pool, if there's a California Federal Order.
  

 5      A.  That is correct.
  

 6      Q.  Okay.
  

 7      A.  So back to the testimony on Page 2, subheading A.
  

 8   A. Milk Originating Outside the Market and Delivered to
  

 9   Processors Located Inside the Market
  

10           Exhibit 61, CDFA, Table Z, details the data for milk
  

11   originating outside the state and delivered to handlers inside
  

12   the state.  This data is reported by the receiving processors,
  

13   and is neither price nor pooled by the California State Order
  

14   (CSO).  Monthly data is available on the total pounds received
  

15   and the usage by classification.  Regulating this milk in a
  

16   California FMMO would have resulted in an average blend price
  

17   improvement of 2.9 cents per hundredweight for the period
  

18   January 2009 through July 2015.
  

19           Cooperatives Table 9.A (4 pages) "Added Pool Value with
  

20   Milk Produced Out-of-State and Marketed in California Included
  

21   in the Proposed FMMO Pool" shows the monthly calculations we
  

22   made for the period January 2009 through July 2015.
  

23      1.  Columns C-O are the result of multiplying the pounds by
  

24   class as reported by CDFA, by the respective FMMO class prices
  

25   that we determined would apply for each month, as noted in
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 1   Exhibit 64, Table 5.A.  Since we do not have exact pounds
  

 2   delivered to specific plant locations, we used the weighted
  

 3   average differential of $1.92 per hundredweight calculated in
  

 4   earlier testimony for the Class I portion of this estimate.
  

 5      The total sum of additional dollars accruing to the pool is
  

 6   posted in Column P.
  

 7      3.  The monthly FMMO blend price we computed in Exhibit 64,
  

 8   Table 5.C multiplied by the existing total CDFA pool pounds
  

 9   yields the total dollars available in the FMMO pool without the
  

10   "outside" milk included and as shown in Column S.
  

11      4.  Adding the additional dollars gain (Column P) to the
  

12   existing pool dollars (Column S) and dividing by the existing
  

13   pool pounds plus the new pounds resulting from adding the new
  

14   milk to the pool (Column U) yields a new estimated blend price
  

15   (Column V).
  

16      5.  The difference gained from pooling the new volumes is
  

17   shown in Column W.  For the 79 months shown, the average
  

18   increase is 2.9 cents per hundredweight.  The smallest increase
  

19   was 3 cents of a cent, and the largest 10.8 cents.  The average
  

20   monthly increase in pool revenues was $10,213,208.
  

21   B.  Milk Originating Inside the Market and Delivered to
  

22   Processors Located Outside the Market
  

23            Additionally, an estimate can be made of the impact of
  

24   milk produced inside the state and marketed to a plant located
  

25   outside the state, which is expected to be pooled.  Two
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 1   additional assumptions are made for this calculation since the
  

 2   available data is not as complete.
  

 3           The pounds are available because of data from the
  

 4   producer promotion check-off program.  However, because the use
  

 5   classification is not needed for that payment, it is not
  

 6   available.  We chose to use the same classification that is
  

 7   available for milk from outside the state, delivered to plants
  

 8   located in the state.  This data is shown in Table 9.B
  

 9   (3 pages), "Classification Percentage of Milk Produced Outside
  

10   of the State and Marketed in California."
  

11           The destinations of the milk shipments are generally to
  

12   the distributing plants owned by Dean Foods in Las Vegas,
  

13   Nevada, and the GH Processing and/or Sarah Farms plants in
  

14   Yuma, Arizona.  We have little knowledge of other destinations
  

15   but acknowledge there may be some.  We expect that the
  

16   Las Vegas plant will not be fully regulated in a California
  

17   FMMO, but one of the Yuma plants will be fully regulated.  So
  

18   absent any significant additional information, we treated the
  

19   pounds as shipped equally to the two locations and estimate
  

20   shipments to the Arizona location only the total volume was
  

21   reduced by 50 percent.
  

22           Cooperatives Table 9.C (4 pages) "Added Pool Value With
  

23   Milk Produced in the State and Marketed out of California
  

24   Included in the Proposed FMMO Pool" details our estimate.  The
  

25   process follows the same pattern as done for the calculation of
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 1   milk delivered from farms located outside the state to
  

 2   processors located inside the state with the following
  

 3   adjustments.  The Class 1 differential in Yuma, Arizona of
  

 4   $2.10 was used to calculate the added value of milk used in
  

 5   Class I.  California FMMO would result in an average blend
  

 6   price improvement of 1.1 cents per hundredweight.  The smallest
  

 7   increase was 2 cents of a cent, and the largest, 3.6 cents.
  

 8   The average monthly increase in pool revenue was $3,429,333.
  

 9           The promulgation of a California FMMO results in a more
  

10   orderly market.  The California State Order cannot regulate
  

11   these interstate transactions.  Currently, the out-of-state
  

12   producers delivering to California plants are able to extract a
  

13   higher plant blend price than in-state producers serving the
  

14   same market.  Additionally, the costs of serving and balancing
  

15   the market are shifted to the in-state producers who are
  

16   regulated by the State Order.  Similarly, processors who
  

17   receive these milk supplies are able to pay lower prices than
  

18   their competitors, otherwise there would be no incentive to
  

19   purchase the supplies.  Likewise, the milk supply to an
  

20   out-of-state plant with the majority of its sales in California
  

21   that is not currently the California pool, will become part of
  

22   the California pool.  The creation of an FMMO will bring all
  

23   these transactions into the pool adding an estimated average of
  

24   4 cents per hundredweight to the blend price.
  

25      Q.  Very good.  Thank you, Mr. Hollon.  Do you have
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 1   anything to add before we make you available for other
  

 2   questions?
  

 3      A.  I do not.
  

 4      Q.  Your Honor, I'd move for the admission of Exhibits 180
  

 5   and 181 and Mr. Hollon will be available for cross-examination.
  

 6       JUDGE CLIFTON:  Thank you.  Does anyone wish to question
  

 7   Mr. Hollon further before determining whether you would object
  

 8   to either Exhibit 180 or 181 being admitted?  No one.  Is there
  

 9   any objection to the admission into evidence of Exhibit 180?
  

10   There are none.  Exhibit 180 is admitted into evidence.
  

11            (Thereafter, Exhibit 180, was
  

12            received into evidence.)
  

13       JUDGE CLIFTON:  Is there any objection to the admission
  

14   into evidence of Exhibit 181?  There are none.  Exhibit 181 is
  

15   admitted into evidence.
  

16           (Thereafter, Exhibit 181, was
  

17            received into evidence.)
  

18       JUDGE CLIFTON:  Who will begin the cross-examination of
  

19   Mr. Hollon?  Mr. English?
  

20                        CROSS-EXAMINATION
  

21   BY MR. ENGLISH:
  

22      Q.  Good morning, Chip English.
  

23          Good morning, Mr. Hollon.
  

24      A.  Good morning, Mr. English.  I see no green sheets so
  

25   that's a good thing.  All of your questions seem to originate

7668



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1   from green sheets of paper.
  

 2      Q.  I ran out.  I don't think this will take all that long.
  

 3   But let's divide it up and talk first about the milk
  

 4   originating outside the market and delivered to plants in the
  

 5   market.  And I mostly want to note that the bottom of Page 3,
  

 6   of Exhibit 180, in Paragraph 5, the average you provided that
  

 7   appears on Exhibit 181 --
  

 8      A.  Yes.
  

 9      Q.  -- Page 4, is for the entire timeframe January 2009
  

10   through the most recent data available July of 2015, correct?
  

11      A.  Correct.
  

12      Q.  And you referenced the largest difference and the
  

13   smallest difference.
  

14      A.  Yes.
  

15      Q.  The smallest difference was in 2014; is that correct?
  

16      A.  I think so.
  

17      Q.  Okay.  The largest difference happened to have been in
  

18   January of 2009?
  

19      A.  Correct.
  

20      Q.  Okay.  And in addition to the .003 that you referenced,
  

21   now I have lost it -- where was the .003?  I'm sorry.
  

22          Just generally, you would agree that the number has
  

23   been going down, correct?  I mean, you started at 10.8 and now
  

24   it averages in January of 2009, and now it's 2.9.  If you did
  

25   an average over the last two years it would likely be average
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 1   less than 2.9 cents, corrects?
  

 2      A.  I didn't do an average for the last two years, and just
  

 3   to answer the first question, February of 2011 was the .003.
  

 4      Q.  Thank you.
  

 5      A.  I did, from memory, look at the average of each year,
  

 6   and they were close, I'll use that term.  And I did note that
  

 7   the high number appeared to me to be a result of timing of
  

 8   announced prices that for like November/December the prior into
  

 9   January.  So, and whatever the average is in the last year is a
  

10   matter of record.
  

11      Q.  All right.  I want to test more the idea of the milk
  

12   originating inside the market and delivered to processors
  

13   located outside the market.
  

14      A.  Okay.
  

15      Q.  And your underlying assumption that the -- as I take
  

16   it, you know the number of pounds total produced in California
  

17   from the promotion program; is that correct?
  

18      A.  Yes.
  

19      Q.  And then we know from other --
  

20      A.  I will say that's -- that's a CDFA published number,
  

21   and that's my understanding of how it is derived.  I don't know
  

22   exactly how it is derived, but I know it is related to someone
  

23   collecting data for the promotion program.
  

24      Q.  And then you took that and you netted from other CDFA
  

25   data the pounds that we know are produced in California and
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 1   received in California plants, correct?  Is that what you did?
  

 2      A.  Say that again.
  

 3      Q.  Well, okay.  So you, if you looked at that CDFA data --
  

 4      A.  That's the inside going out.
  

 5      Q.  Yes.
  

 6      A.  Yes.
  

 7      Q.  And is that actually a number by itself or is that --
  

 8      A.  Yeah.
  

 9      Q.  -- so it's not a derived number of total pounds
  

10   subtracting some other pounds.  It is a number that's actually
  

11   available through CDFA?
  

12      A.  It is.
  

13      Q.  Do you have the source of that data?
  

14      A.  I do.  I didn't, I neglected to read it, but it's on
  

15   the bottom of Table 9.C, Page 4.  My apologies.
  

16      Q.  That's okay.  I just was trying to move this through
  

17   pretty quickly, no apology necessary.  You are saying it's --
  

18      A.  It's not an easy find, I might add, you have to go to
  

19   more than one click to get to it.
  

20       JUDGE CLIFTON:  Oh boy, this is very small.  So what you
  

21   have at the bottom of that table is you have a website, and is
  

22   that what you are talking about?
  

23       MR. HOLLON:  I'll read the footnote that's on that table.
  

24           This data is not in Exhibit 61.  It can be found on the
  

25   regular CDFA web page.  First, navigate to the following link:
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 1       https;//
  

 2       JUDGE CLIFTON:  Okay.  So that's a colon --
  

 3       MR. HOLLON:  www --
  

 4       JUDGE CLIFTON:  -- rather than a semi-colon, right?
  

 5       MR. HOLLON:  Correct.
  

 6       JUDGE CLIFTON:  So a colon and then a couple of slashes.
  

 7       MR. HOLLON:
  

 8       www.cdfa.ca.gov/dairy/uploader/postings/datastats/
  

 9       Once you are on that site, then look to the September Excel
  

10   table, or the archived statistical data tables.  The data is
  

11   listed on the table Commercial Milk Production in California,
  

12   Production Entering and Leaving by Month.
  

13       JUDGE CLIFTON:  I'm so glad you were able to find it and
  

14   share it with us.
  

15   BY MR. ENGLISH:
  

16      Q.  All right.  So that, then, is the total product that
  

17   you listed in the first column of Table 9.B.2; is that correct?
  

18   Of Exhibit 181?
  

19      A.  No, Table 9.B.2, Table 9.B --
  

20      Q.  I'm sorry.
  

21      A.  If you go to Table 9.C.
  

22      Q.  All right.
  

23      A.  And Column C is the total pounds that could be found at
  

24   the location I just described.
  

25      Q.  And then --
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 1      A.  Column C gave me a total pound figure and I apportioned
  

 2   it out by class using the assumption that the distribution from
  

 3   this plant would be similar to the distribution of
  

 4   classification that was given from the outside milk coming in.
  

 5      Q.  Which -- which gives it a pretty high percentage of
  

 6   Class 1 utilization?
  

 7      A.  It does.
  

 8      Q.  Okay.
  

 9      A.  That data is in Table 9.B.
  

10      Q.  But it nonetheless it is an assumption, correct?
  

11      A.  It is.
  

12      Q.  And so, for instance, that milk could include milk that
  

13   ends up, for instance, at the United Dairymen Arizona Powder
  

14   Operations in Arizona, correct?
  

15      A.  The, again, the classification is 1, 2, 3 and 4, so
  

16   there would be some, whatever the allocation was.  There was a
  

17   period of time over this 2009 to 2015 period, that that may be
  

18   true.  I don't think that is any longer true.
  

19      Q.  Okay.  But unlike, as you have testified, you know, the
  

20   reason why in your view, as I understand it, that the milk from
  

21   out-of-state comes to the in-state is it gets a plant blend,
  

22   correct?  Which gives it economic value, correct?
  

23      A.  Correct.
  

24      Q.  Okay.  You wouldn't necessarily have that same economic
  

25   value for moving out-of-state if the milk is being diverted for
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 1   other uses, correct?
  

 2      A.  You mean, wouldn't that, are you asking me do I think
  

 3   the inside milk going out would have the same utilization?
  

 4      Q.  Yes.
  

 5      A.  My assumption is it would.
  

 6      Q.  But wouldn't the economic motivations be different to
  

 7   the extent that you don't get that plant blend the way you do
  

 8   under California regulations?
  

 9      A.  Well, we don't know what it's paid, but we can only
  

10   assume that it's paid higher than if the farm delivered to an
  

11   in-state plant.
  

12      Q.  But we have also heard some testimony that may exclude
  

13   this testimony, that during this timeframe at times when there
  

14   were issues with pricing or whatever, that milk moved out of
  

15   California to other locations because of capacity issues,
  

16   correct?
  

17      A.  Correct.
  

18      Q.  Okay.  So now let me turn to the second part of the
  

19   assumption.  And in terms of how, as soon as even the
  

20   classification's correct what that impact would be, you
  

21   acknowledge that the Las Vegas plant would not become fully
  

22   regulated, correct?
  

23      A.  That's my assumption.
  

24      Q.  Yeah.  And, in fact, were you here when Mr. Blaufuss
  

25   testified about where that milk was mostly distributed?  For
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 1   the packages?
  

 2      A.  I don't recall that.  I don't think I was here during
  

 3   that testimony.
  

 4      Q.  The plant is located in Las Vegas, right?
  

 5      A.  Correct.
  

 6      Q.  And the population center is down, in Nevada and
  

 7   California, are pretty much higher in Nevada than they are in
  

 8   California, correct?  The population center for Las Vegas,
  

 9   there isn't a lot of population West of the Nevada border in
  

10   California, West of Las Vegas, right?
  

11      A.  Yes, I would agree.
  

12      Q.  If the plant is not fully regulated, your assumption is
  

13   that that plant is going to be paying in under .76A, which is
  

14   the difference between the Class 1 and the blend, correct?
  

15      A.  I didn't make any assumptions regarding that milk,
  

16   that's why I used half.
  

17      Q.  Okay.  Well, but if the milk used the Wichita Option
  

18   that we have had a fair amount of discussion about, 76.B, there
  

19   actually would be no payment into the California pool under
  

20   that, correct?
  

21      A.  I think that's right.
  

22      Q.  That's all the questions I have, your Honor.
  

23       JUDGE CLIFTON:  Who next has questions for Mr. Hollon?
  

24   Ms. Hancock?
  

25                        CROSS-EXAMINATION
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 1   BY MS. HANCOCK:
  

 2      Q.  Mr. Hollon, I'm on Page 180 of your, or Page 5 of
  

 3   Exhibit 180, your prepared -- it felt longer than it was.
  

 4   Exhibit 180, Page 5.  The second sentence in the last paragraph
  

 5   says, "Currently the out-of-state producers delivering to
  

 6   California plants are able to extract a higher plant blend
  

 7   price than in-state producers serving the same market."
  

 8          Do you see that?
  

 9      A.  I do.
  

10      Q.  You would agree with me that those out-of-state
  

11   producers are not allowed to participate in the quota program?
  

12      A.  Correct.
  

13      Q.  And they receive no transportation benefits?
  

14      A.  Correct.
  

15      Q.  So there's a downside to being on out-of-state producer
  

16   as well, right?
  

17      A.  In that regard they don't get quota or transportation
  

18   so, yes.
  

19      Q.  And we've heard lots of testimony about how important
  

20   quota is to producers --
  

21      A.  I have.
  

22      Q.  -- to their operations?  Okay.  And under the
  

23   Cooperatives' proposal, they would not be able to receive that
  

24   quota or participate in the quota program or the transportation
  

25   allowances that are offered under the California State, under a
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 1   California Federal Milk Marketing Order?
  

 2      A.  First, the participation in quota has no -- Proposal 1
  

 3   doesn't grant or deny that, that's State pools.  As far as the
  

 4   transportation allowance, under our proposal now, there would
  

 5   not be a transportation allowance for out-of-state milk.
  

 6          I would like to back up to the earlier question you
  

 7   asked me about benefits from coming to California.  I think you
  

 8   have to evaluate the answer to that in light of their
  

 9   alternatives, and so they wouldn't get quota payments or
  

10   transportation payments if they delivered to someone who bought
  

11   their milk in Nevada, either.  So my assumption is that they
  

12   are making the best economic decision they can make and coming
  

13   into California for an advantage.
  

14      Q.  And you mentioned, you are not, you are not making any
  

15   proposal with respect to how out-of-state producers are treated
  

16   with respect to the quota program.  And that's because the
  

17   quota program under the Cooperatives proposal would continue to
  

18   be run under the state statute.  The state statute of
  

19   California entitling in-state producers to receive the
  

20   opportunity to participate in the quota program?
  

21      A.  That is correct.
  

22      Q.  Okay.  So that would continue even under the
  

23   Cooperatives' Proposal to be a way that the out-of-state
  

24   producers would be treated differently, though, just based on
  

25   the demarkation line or the state border?
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 1      A.  Of the Marketing Order boundary.  In that case, yes,
  

 2   that would be true.
  

 3      Q.  Okay.  And it wouldn't be based on a Federal Milk
  

 4   Marketing Order, it would just be because it would continue to
  

 5   be a state statutory entitled benefit?
  

 6      A.  Correct.
  

 7      Q.  And under the Cooperatives' Proposal, have you made a
  

 8   proposal with respect to transportation allowances for
  

 9   producers?
  

10      A.  We have.
  

11      Q.  And have you made that proposal to allow both in-state
  

12   and out-of-state producers to receive the opportunity to
  

13   participate in the transportation allowances?
  

14      A.  No.
  

15      Q.  Okay.  Can you help me understand why under your, under
  

16   the Cooperatives' Proposal, out-of-state producers would not be
  

17   allowed to participate in the Transportation Allowance Program?
  

18      A.  I think there's two reasons that that's the way it is
  

19   today, is one.  And secondly, we felt like that the benefit,
  

20   the Transportation Program, that there's adequate milk supplies
  

21   in the state to meet the needs, and that that benefit would not
  

22   be, it wouldn't be a need for it to be extended the
  

23   out-of-state or out of the marketing area.  There's adequate
  

24   milk supplies in the state to feel the needs.
  

25      Q.  Okay.  So the first reason you said, that's the way
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 1   that it is today, right?
  

 2      A.  Correct.
  

 3      Q.  But you would agree with me that the way it is today is
  

 4   that they are able to get their plant blend price as well?
  

 5      A.  Yes.
  

 6      Q.  Okay.  So that justification would be the same for
  

 7   both, right?  If under the Cooperative, or under the
  

 8   Ponderosa's Proposal Number 4, the justification is that's the
  

 9   way it is today?
  

10      A.  Yes.
  

11      Q.  The same as what you are suggesting is one of the
  

12   reasons why you haven't included transportation allowances in
  

13   the Cooperatives' Proposal?
  

14      A.  With regard to transportation, I would agree with you.
  

15      Q.  Okay.  And then the second one is adequate milk supply,
  

16   so it is your position if there's adequate milk supply then
  

17   there's no reason to give benefits to out-of-state producers?
  

18      A.  Yes.
  

19      Q.  Okay.  And that's just, again, the separation is only
  

20   because of where the state line is?
  

21      A.  Yes.  Well, where the Marketing Order is, the Marketing
  

22   Order boundaries.  In this case they happen to be the same, but
  

23   it would be the Marketing Order boundary.
  

24      Q.  So if the effect is that it's the state boundary line
  

25   that would determine whether or not an out-of-state milk
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 1   supplier should receive transportation allowances assuming that
  

 2   their, or depending on whether or not there is an adequate milk
  

 3   supply in the state?
  

 4      A.  Try that question again.
  

 5      Q.  Yeah, that was bad, sorry.
  

 6           Okay.  So as long as there's adequate milk supply
  

 7   in-state within the boundaries of California, your position
  

 8   would be, then, that's justification for why an out-of-state
  

 9   producer should not receive transportation allowances?
  

10      A.  Yes.
  

11      Q.  Okay.  Would you agree with me, though, that if you did
  

12   pay an out-of-state milk producer a transportation allowance,
  

13   that your calculation in Table 9.A.1, that you have averaged
  

14   2.9 cents benefit to the pool would be reduced?
  

15      A.  I agree.
  

16      Q.  Okay.  And have you done that calculation to determine
  

17   how much the transportation allowances, if paid to out-of-state
  

18   producers, would reduce that 2.9 cent calculation?
  

19      A.  I have not.
  

20      Q.  Okay.
  

21      A.  I'm sorry, I thought you had finished.  You trailed off
  

22   there.
  

23      Q.  I was just going to say calculation, but the answer
  

24   would stand; is that right?
  

25      A.  It would.
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 1      Q.  That's all I have.  Thank you.
  

 2      A.  You're welcome.
  

 3       JUDGE CLIFTON:  Who next has questions for Mr. Hollon on
  

 4   this topic?  Would USDA like to wait for redirect to determine
  

 5   whether you have any questions?  Let's see if there is any
  

 6   redirect.  Mr. Beshore?
  

 7       MR. BESHORE:  I have no redirect.
  

 8       JUDGE CLIFTON:  Thank you.  Mr. Beshore has no redirect.
  

 9   Would USDA like a moment to confer?  There are no questions
  

10   from USDA on this topic at this time.
  

11           Are there any other questions for Mr. Hollon on this
  

12   topic?  There are none.  Mr. Hollon, isn't that a first?
  

13       MR. HOLLON:  That is a good thing.  I'm sure it is directly
  

14   related to Mr. English being out of green pages.
  

15       MR. BESHORE:  Mr. Hollon, do you have -- let me ask, well,
  

16   we're going to distribute those.  We have a document being
  

17   distributed, Testimony of Elvin Hollon, Sixth Statement,
  

18   Rebuttal, also identified as Cooperatives' Exhibit 10 in the
  

19   bottom right.
  

20       JUDGE CLIFTON:  It will be marked as Exhibit 182.
  

21   Exhibit 182.
  

22           (Thereafter, Exhibit 182, was
  

23            marked for identification.)
  

24                        DIRECT EXAMINATION
  

25   BY MR. BESHORE:
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 1      Q.  Do you have your Sixth Statement, Mr. Hollon, which is
  

 2   marked as Exhibit 182?
  

 3      A.  I do.
  

 4      Q.  Okay.  And does this address a proposed modification to
  

 5   Proposal 1 relating to exempt plant and producer-handler
  

 6   language?
  

 7      A.  It does.
  

 8      Q.  Okay.  Would you please proceed to present your
  

 9   testimony, Exhibit 182?
  

10      A.  Exempt Plant Producer Handler Language Modifications.
  

11          The Cooperatives have a modification to their proposal
  

12   which will extend exempt plant and producer handler status to
  

13   small plants which process products other than fluid milk
  

14   products or in addition to fluid milk products.  After
  

15   reviewing our initial proposal, we have concluded there is a
  

16   benefit to making this change.  First, it addresses the matter
  

17   of administrative convenience on the part of the Market
  

18   Administrator by reducing (but not eliminating) the reporting
  

19   requirements of pooling, pricing, and audit over a small volume
  

20   of milk at small non-Class I plants.  Secondly, it reduces the
  

21   issues of meeting more detailed reporting requirements by a
  

22   group of small volume processors.
  

23          Additionally, it makes consistent the pool plant
  

24   characteristics and the exempt plant characteristics.
  

25   Proposal 1 requires inclusive pooling but allows that
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 1   requirement to be relaxed on certain small producers who
  

 2   process and distribute Class I products.  Extending this
  

 3   exemption to similarly situated dairy producers who manufacture
  

 4   products other than Class I products will make our proposal
  

 5   more equitable.  It also addresses issues raised with regard to
  

 6   the impact of price level and small processors.
  

 7           The language we are proposing will create an additional
  

 8   definition for an exempt plant and will be titled in Order 1051
  

 9   as Section 1051.8(a), additional exempt plants.  The language
  

10   for this section (all new language) is as follows:
  

11   Section 1051.8(a) Additional Exempt Plants
  

12       The following plants shall also be exempt plants.
  

13           (a) A plant which uses milk to produce Class II, III,
  

14   or IV products (as defined in Section 1051.40) and that is
  

15   exempt from the pricing and pooling provisions of any order
  

16   provided that the operator of the plant files reports as
  

17   prescribed by the Market Administrator to enable determination
  

18   of the handler's exempt status; and
  

19           Returning back to the testimony for a moment.  This
  

20   language makes it clear that this section will apply to a plant
  

21   that processes manufactured dairy products classified as
  

22   Class II, Class III, or Class IV.
  

23           Returning now back to the language:
  

24           (1)  Is a plant that meets the requirements of Section
  

25   1051.7(c) or (cl); and
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 1           (2)  Does not process or distribute fluid milk
  

 2   products; and
  

 3           (3) uses 300,000 pounds of milk or less per month to
  

 4   produce products classified as Class II, Class III, or IV.
  

 5           Subparagraph -- that is the end of the language cite.
  

 6   Back to the testimony.
  

 7           Subparagraph (a)(1) establishes that these plants meet
  

 8   the requirements of Section 1051.7(c) and (c1).  Subparagraph
  

 9   (a)(2) further identifies that the plant under Section (a) is a
  

10   plant other than a distributing plant.  Subparagraph (a)(3)
  

11   establishes that the processing volume limitation allowed for
  

12   this class of plant is 300,000 pounds or less per month and
  

13   those products must be classified as Class II, or Class III, or
  

14   Class IV.
  

15           We chose to increase the traditional size for an exempt
  

16   plant to 300,000 pounds in order to give recognition to the
  

17   fact that an exempt plant may process other than fluid milk
  

18   products and to put a limit on the total pounds that maybe
  

19   exempted.  This volume approximates the 315,000 pounds per
  

20   month estimate of a dairy farm as a small business.
  

21           In order to account for a plant in a similar situation,
  

22   but which processes Class I products in addition to Class II,
  

23   III, or IV products, we created Section 1051.8(6).  Plants in
  

24   Section (6) also meet the requirements of Section 1051.7(c) or
  

25   (c)(1), but the sectionadds the additional qualifiers in
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 1   paragraphs 1 through 4 --
  

 2      Q.  Could I interrupt you there, Mr. Hollon?  I think we
  

 3   have a typo there.  It should be 1051.8, maybe --
  

 4      A.  I'm sorry, I'm not following you.
  

 5      Q.  Okay.  The language that follows this text at the
  

 6   beginning of page 4 starts with (b) as opposed to (6).
  

 7      A.  I'm with you now.
  

 8      Q.  So it should be 1051.8 (a)(b).
  

 9      A.  Okay.  I'll start this paragraph over.
  

10          In order to account for a plant in a similar situation
  

11   but which processes Class I products in addition to Class II,
  

12   III, or IV products, we created Section 1051.8(b).
  

13      Q.  8(a)(b).  So we're under 1051.8(a), we had, you
  

14   discussed part (a) already, and this is, this is subpart (b),
  

15   so that, typo there, I'm sorry.
  

16       JUDGE CLIFTON:  So -- so let me ask you, Mr. Beshore.  When
  

17   I look back at the bottom of Page 2 and I see your proposed
  

18   language for Section 1051.8(a), then I get the clue for what
  

19   this should look like in 8(b).
  

20       MR. BESHORE:  Yes.
  

21       JUDGE CLIFTON:  So it won't have any parentheses and it
  

22   will be a capital B that will be right up against the 8.
  

23       MR. BESHORE:  Actually, it should be a capital A, and then
  

24   a paren small (b) so we had an 8A(a) starting at the bottom of
  

25   2, now we have 8A(b), which the text of which is at the top of
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 1   Page 4, so --
  

 2       JUDGE CLIFTON:  Oh, so what we need is 8 capital A (b) and
  

 3   then a space, and then a paren, and then a small b?
  

 4       MR. BESHORE:  Correct.
  

 5       JUDGE CLIFTON:  Okay.  So Ms. Elliott is right with me.
  

 6   But I'm going to have Mr. Hollon read it again from the top.
  

 7   So Mr. Hollon, were you able to make notes?
  

 8       MR. HOLLON:  I'm ready.
  

 9       JUDGE CLIFTON:  Okay.  Good.  You may proceed from the
  

10   beginning of that last paragraph on Page 3.
  

11       MR. HOLLON:  In order to account for a plant in a similar
  

12   situation, but which processes Class I products in addition to
  

13   Class II, III, or IV products, we created Section 1051.8A (b).
  

14   Plants in Section (b) also meet the requirements of
  

15   Section 1051.7(c) or (c)(1), but the section adds the
  

16   additional qualifiers in paragraphs 1 through 4 that allow
  

17   exempt plant status for a plant with 150,000 pounds or less of
  

18   route disposition, and sales of packaged fluid milk products to
  

19   other plants, and if it chooses to manufacture other products,
  

20   it may do so as long as the sum of the total distribution of
  

21   packaged sales and milk used to manufacture other dairy
  

22   products does not exceed 300,000 pounds.
  

23           I'm going to now read the language in Section (b):
  

24      (b)  A plant which processes and distributes packaged fluid
  

25   milk products and uses milk to produce Class II, III, or IV
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 1   products, (as defined in Section 1051.40) and that is the
  

 2   operator, and that is exempt from the pricing and pooling
  

 3   provisions of any order, provided that the operator of the
  

 4   plant files reports as prescribed by the Market Administrator,
  

 5   to enable to determination of the handler's exempt status; and
  

 6           (1)  Is a plant that meets the requirements of
  

 7   Section 1051.7 (c) or (c)(1); and
  

 8           (2)  Has route disposition and sales of packaged fluid
  

 9   milk products to other plants of 150,000 pounds or less during
  

10   the month; and
  

11           (3)  Uses milk to produce Class II, Class III, or
  

12   Class IV products; and
  

13           (4)  Whose total pounds of usage under Sections (2) and
  

14   (3) above does not exceed 300,000 thousand pounds.
  

15           For the same reasons -- I'm through reading the
  

16   language now, I'm back to the testimony.  For the same reasons
  

17   we also chose to extend the producer-handler definition to a
  

18   farm that may process its own milk other than fluid milk
  

19   products.  The language in Section 1051.10 below accomplishes
  

20   this change by retaining the framework of the existing
  

21   producer-handler language and adding the provision that a
  

22   producer-handler may also retain his status, if it only
  

23   processes Class II, Class III, or Class IV products, or
  

24   processes the same products in some combination where fluid
  

25   milk products, but the total pounds processed and to all
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 1   products cannot exceed 3 million pounds.
  

 2           I'm going to now read the language with the changes
  

 3   that we have proposed.
  

 4       JUDGE CLIFTON:  And Mr. Hollon, before you read that
  

 5   language, I'd just like to you re-read the opening sentence of
  

 6   the paragraph you just completed.
  

 7       MR. HOLLON:  Okay.
  

 8           For the same reasons, we also choose to extend the
  

 9   producer-handler definition to a farm that may process its own
  

10   milk into other than fluid milk products.
  

11       JUDGE CLIFTON:  Thank you.  And now you may proceed with
  

12   the proposed language.
  

13       MR. HOLLON:  Section 1051.10 Producer-handler.
  

14           Producer-handler means a person who:
  

15           (a)  Operates a dairy farm and a -- insert milk
  

16   processing -- delete distributing -- plant -- insert for Class
  

17   I, Class II, Class III or Class IV products in which the milk
  

18   used -- delete, from which there is route disposition in the
  

19   marketing area and from which total route disposition and
  

20   packaged sales of fluid milk products to other plants -- return
  

21   to the original language -- during the month does not exceed 3
  

22   million pounds.
  

23   BY MR. BESHORE:
  

24      Q.  Now, perhaps you could just read proposed 1051.10(a),
  

25   now, with the language as we intend it to read under the
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 1   modification then, and eliminating, not reading the language
  

 2   which has been deleted.
  

 3      A.  (a) Operates a dairy farm and a milk processing plant
  

 4   for Class I, Class II, Class III, or Class IV products, in
  

 5   which the milk used during the month does not exceed 3 million
  

 6   pounds.
  

 7      Q.  Thank you.  Continue then with the proposed language,
  

 8   and sub B has no changes from the current proposal, correct?
  

 9      A.  Sub B has no changes from the current proposal.
  

10      (b)  Receives fluid milk from own farm production for milk
  

11   that is fully subject to the pricing and pooling provisions of
  

12   the Order in this part or in any other Federal Order;
  

13      (c) Subpart (c), which does have changes:
  

14           Receives at its plant or acquires -- strike for route
  

15   disposition -- back to the language -- no more than 150,000
  

16   pounds of -- insert fluid milk or -- back to the original
  

17   language -- fluid milk products from handlers fully regulated
  

18   under any Federal Order.  This limitation shall not apply if
  

19   the producer-handlers own farm production is less than 150,000
  

20   pounds during the month.
  

21           Reading paragraph (c) again, this time with only the
  

22   language that would be affected:
  

23      (c)  Receives at its plant or acquires no more than 150,000
  

24   pounds of fluid milk or fluid milk products from handlers fully
  

25   regulated under any Federal Order.  This limitation shall not
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 1   apply if the producer-handlers own farm production is less than
  

 2   150,000 pounds during the month.
  

 3      Subparagraph (d) would contain no changes:
  

 4      (d)  Disposes of no other source milk as Class I milk,
  

 5   except by increasing the nonfat milk solids content of the
  

 6   fluid milk products.
  

 7      Paragraph (e) does have changes:
  

 8      (e)  Provides proof satisfactory to the Market Administrator
  

 9   that the care and management of the dairy animals and other
  

10   resources necessary to produce all -- delete Class I -- revert
  

11   to the original language -- milk handled (excluding receipts
  

12   from handlers fully regulated under any Federal Order) and the
  

13   processing and packaging operations -- insert, (Class I) --
  

14      Q.  IV, make sure you have all the words in the parens.
  

15      A.  (for Class I, II, III, and IV products) are the
  

16   producer-handlers own enterprise and at its own risk; and.
  

17      So re-reading Section (e):
  

18      (e)  Provides proof satisfactory to the Market Administrator
  

19   that the care and management of the dairy animals and other
  

20   resources necessary to produce all milk handled (excluding
  

21   receipts from handlers fully regulated under any Federal Order)
  

22   and the processing and packaging operations (for Class I, II,
  

23   III, and IV products) are the producer-handlers own enterprise
  

24   and at its own risk; and.
  

25      Q.  Can you stop there?  First of all, the classes in this
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 1   subparagraph are Roman numerals as opposed to Arabic numbers,
  

 2   correct?
  

 3      A.  They are, since we are referring all of this to be
  

 4   Federal Order language.
  

 5      Q.  And I would like to propose that you do not read sub
  

 6   (f) which is part of the current language, it's not modified,
  

 7   and isn't pertinent to this discussion, although it's been
  

 8   reprinted on Page 5 of Exhibit 182 here, and go onto the new
  

 9   sub (g) which is a new subparagraph that is proposed to be
  

10   added through this modification.
  

11      A.  Paragraph (g) would be all new language:
  

12      (g)  Transfers and diversions to producer-handlers which
  

13   produce Class II, III, or IV products shall be classified in
  

14   accordance with Section 1000.42(c)(3).
  

15      Q.  Now, is it the intention of new (g) to apply to bulk
  

16   transfers and diversions and not packaged transfers and
  

17   diversions if there's any case there was any question about
  

18   that?
  

19      A.  That is correct.
  

20      Q.  So for clarification we could insert the word bulk
  

21   before transfers and diversions in proposed language (g)?
  

22      A.  That would be correct.
  

23      Q.  Okay.
  

24       JUDGE CLIFTON:  Mr. Beshore, let's go back to that
  

25   subsection (f).
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 1       MR. BESHORE:  Yes.
  

 2       JUDGE CLIFTON:  It appears to have been modeled over some
  

 3   other order, but the numbers still refer to that other order.
  

 4   Am I right?
  

 5       MR. BESHORE:  Well, yeah, it's a provision that's in the
  

 6   language of the uniform provision which we have adopted.
  

 7   There's been some questions about it  and, it's --
  

 8       MR. HOLLON:  Mr. Wise discussed it.
  

 9       MR. BESHORE:  Mr. Wise discussed it, and it's something
  

10   that we really don't need to discuss and at this time.
  

11       JUDGE CLIFTON:  All right.  Okay, thank you.
  

12       MR. BESHORE:  Thank you, your Honor.
  

13   BY MR. BESHORE:
  

14      Q.  Okay.  Mr. Hollon, let's -- do you happen to have --
  

15   still have a few minutes?
  

16      A.  Uh-huh.
  

17      Q.  Do you have Exhibit 96?
  

18      A.  I do not.
  

19      Q.  Could we make Exhibit 96 available to Mr. Hollon?
  

20   Okay.  So I'm going to direct your attention to Exhibit 96 in
  

21   the hearing, Mr. Hollon.
  

22      A.  Yes.
  

23      Q.  Which is an exhibit prepared by CDFA, correct?
  

24      A.  It is.
  

25      Q.  Okay.  Now, if you look at Group 1, which has 17 plants
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 1   in it.  How would the Cooperatives proposed modification
  

 2   hearing 182, impact the potential regulation of those 17 small
  

 3   cheese plants?
  

 4      A.  They would fall under the exempt category as we
  

 5   proposed.
  

 6      Q.  Okay.  Because all of the plants are under the exempt
  

 7   category that, the volume in the proposed exempt category?
  

 8      A.  That's right.  The column on this exhibit labeled
  

 9   Average Monthly Pounds per Plant for Group 1 is 33,014, and
  

10   that would be under the 300,000 pound limit that we have
  

11   proposed to create for an exempt plant.
  

12      Q.  Okay.  How about plants in Group 2, there are eight
  

13   smaller cheese plants here.
  

14      A.  There are eight plants in Group 2, and again, that same
  

15   average monthly pounds per plant indicates 309,039 pounds and
  

16   it seems likely that perhaps seven of the eight would also fall
  

17   under that category, and perhaps in some months all eight
  

18   would.
  

19      Q.  Or at least some of the eight would since the average
  

20   is just slightly above the 300,000 exempt line?
  

21      A.  Correct.
  

22      Q.  Okay.  Now, except for the proposed modification here,
  

23   would, assuming these small plants are purchasing from sources
  

24   other than their own production, would they have been regulated
  

25   under Proposal 1?
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 1      A.  Yes.
  

 2      Q.  Okay.  If any of the plants on, in groups, in Group 2
  

 3   of Exhibit 96 were plants that were operating just with their
  

 4   own production, would they be impacted then by the, or affected
  

 5   by the proposed modification of the producer-handler
  

 6   definitions, potentially affected, by the producer-handler
  

 7   modification in Exhibit 182?
  

 8      A.  They would not.
  

 9      Q.  If they were using only their own production, would
  

10   they become exempt producer-handlers as processors of Class II
  

11   or Class III products with under 3 million pounds per month?
  

12      A.  I think the answer is yes, but you kind of, your
  

13   question kind of moved up and down.  Let's try this again.
  

14      Q.  Let's just talk about how, if you have a cheese plant
  

15   that's under 3,000 pounds per month using its own farm
  

16   production, would it become exempt under our modification?
  

17      A.  Yes, it would.
  

18      Q.  Okay.  And if any of those plants in Group 2 happen to
  

19   be plants which just use only their own production, then they
  

20   would be producer-handlers under the proposed modification of
  

21   Proposal 1?
  

22      A.  That is correct.
  

23      Q.  Okay.  And there was some testimony earlier in the,
  

24   earlier in this hearing from a producer who used his own, his
  

25   own farm production.  I'm not sure of the volume, but used his
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 1   own farm production for Class I and Class II products, such as
  

 2   ice cream mix and cream products also.  Is that the type of
  

 3   operation, if it's less than 3 million pounds, that would now
  

 4   be surely exempt under our proposal?
  

 5      A.  It would be.
  

 6      Q.  Okay.  Do you have anything to add?
  

 7      A.  Not at this time.
  

 8      Q.  Okay.  I would move the admission of 182 by Mr. Hollon,
  

 9   and make Mr. Hollon available for cross-examination.
  

10       JUDGE CLIFTON:  Thank you.  Does anyone wish to question
  

11   Mr. Hollon with regard to Exhibit 182 to determine whether you
  

12   object?  No one.  Is there any objection to the admission into
  

13   evidence of Exhibit 182?  There is none.  Exhibit 182 is
  

14   admitted into evidence.
  

15            (Thereafter, Exhibit 182, was
  

16            received into evidence.)
  

17       JUDGE CLIFTON:  Mr. Hollon, what time do you need to leave
  

18   the room?
  

19       MR. HOLLON:  I have a good 20 minutes or so, at least,
  

20   maybe a little more.
  

21       JUDGE CLIFTON:  So right now it is 10:20.  So you are
  

22   saying if you are out of here by 10:40, that will work?
  

23       MR. HOLLON:  That would work.
  

24       JUDGE CLIFTON:  Who will begin.  Mr. English?
  

25                        CROSS-EXAMINATION
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 1   BY MR. ENGLISH:
  

 2      Q.  Chip English.  I will try to be short, but mostly about
  

 3   clarification and make sure that we're not creating a new
  

 4   loophole, so let me just discuss it that way, Mr. Hollon.
  

 5          First, to the extent you are proposing to create a
  

 6   1051.8(a), do you object if the Secretary were to, instead, in
  

 7   lieu of that, remove the reference pointer to 1000.8 and insert
  

 8   this language in a 1051.8 so that it's just all in one place?
  

 9      A.  I think in general that would be acceptable, but I
  

10   would want to say, our goal was to not modify Section 1000.  So
  

11   as long as the end result doesn't, you know, cause some
  

12   discussion about that, I think that would be fine.
  

13      Q.  Okay.  Do you understand that you wouldn't necessarily
  

14   be opening up Part 1000 if all did you was remove the pointer,
  

15   the reference pointer?
  

16      A.  That's correct.  I would agree.
  

17      Q.  Okay.  So let me turn to the producer-handler and ask a
  

18   couple of questions here.  Again, sort of trying to make sure
  

19   that we're not opening up something new.
  

20           In, on the bottom of Page 4 in your proposed Section
  

21   10, you talk about "operates a dairy farm and a milk processing
  

22   plant."  What if the operator operates two, what if the dairy
  

23   farm operates two plants?
  

24      A.  I think our goal here would be that the volume
  

25   limitation would be the cap.  And if -- if that -- if that were
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 1   designed to be something that maybe would try to circumvent the
  

 2   rule, that the Market Administrator would say, you know, no,
  

 3   the dairy farm that is the one entity and if the volume cap is
  

 4   the guideline.
  

 5      Q.  Another way would be insert language that says,
  

 6   "operates a dairy farm and one or more milk processing plants"?
  

 7      A.  Yes.
  

 8      Q.  Okay.  But the bottom line is, you are not looking to
  

 9   say, okay, here's the farm on one side and it can have a
  

10   2,900,000 Class I plant, and pounds, or 2,900,000 pounds,
  

11   Class I plant, and down the street have a 2,900,000 pound
  

12   cheese plant, correct?
  

13      A.  Absolutely not.  So your description is matches our
  

14   intent.
  

15      Q.  Okay.  Now, you haven't proposed changing Paragraph D
  

16   on Page 5, dispose of no other source milk as Class I milk.
  

17   So I'm remembering back to a dairy farmer a number of weeks
  

18   ago, and I may have misheard, so it really may not matter, take
  

19   a hypothetical dairy farmer who operates a farm, and let me
  

20   simplify it now, just one processing plant.  And that one is
  

21   2.9 billion pounds, so it doesn't quite make the cap.  But the
  

22   farm produces, say 10 million pounds, and they ship the other
  

23   7,100,000 pounds to a plant 4a, California 4a, Class IV, Roman
  

24   numeral IV, Federal Order plant, and they are located in
  

25   California and he's got say 5 billion pounds of quota.
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 1           Could he, both be exempt on the 2,900,000, and at the
  

 2   same time collect a quota blend price on his own milk?
  

 3      A.  I think we'll have to take that up in our brief.
  

 4      Q.  You agree that could be a problem?
  

 5      A.  That could possibly be a problem, and there's more
  

 6   options than I can sort through sitting here today.
  

 7      Q.  And I understand that, I'm mostly wanted to see if you
  

 8   could identify with me the problem.
  

 9      A.  There could be some issues there.
  

10      Q.  Thank you.  That's all I have.
  

11       JUDGE CLIFTON:  Who next has questions for Mr. Hollon on
  

12   this topic?  Mr. Hollon, you wowed 'em.  Is Mr. Hollon, would
  

13   this be a unique provision among Federal Orders?
  

14       MR. HOLLON:  The exempt plants and the producer-handler
  

15   plants are common.  The application, as we described it, to,
  

16   first of all, raise the volume to 300,000 would be different,
  

17   and the application of a producer-handler to products other
  

18   than Class I, and that having a regulatory impact would also be
  

19   somewhat different.
  

20       JUDGE CLIFTON:  Is the primary motivation the testimony you
  

21   have heard here from the small cheese plants?
  

22       MR. HOLLON:  That's a part of it.  And we did list some
  

23   administrative convenience matters and pricing matters.  There
  

24   has been quite a bit of conversation about impact on smaller
  

25   processors, and so we're trying to take all of that into
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 1   account.  Let me give you your exhibit back before I forget.
  

 2       JUDGE CLIFTON:  Thank you.
  

 3           Are there further questions for Mr. Hollon before I
  

 4   invite redirect, or shall I invite redirect and then see if
  

 5   USDA has any questions, either way.
  

 6       MR. FRANCIS:  Yeah, either way.
  

 7       JUDGE CLIFTON:  Why don't I invite redirect, first.
  

 8                      REDIRECT EXAMINATION
  

 9   BY MR. BESHORE:
  

10      Q.  Just one thought following up Chip's question on sales
  

11   of surplus milk, milk at a producer-handler farm that is not
  

12   used in its own farm production.  Would it be your
  

13   understanding that under the terms of the producer-handler
  

14   language and the classification, the uniform classification and
  

15   rules, that when those volumes are shipped to another plant
  

16   such as a 4a plant, they would not be pooled but would get the
  

17   4a lowest utilization at the plant?
  

18      A.  I think that's correct.
  

19      Q.  Okay.  And whether -- whether they would continue to be
  

20   entitled to quota would be something that would be by operation
  

21   of the quota rules under the, with CDFA, as opposed to the
  

22   order itself, correct?
  

23      A.  That would be true.
  

24      Q.  Okay.  But in terms of, just in terms of our proposal,
  

25   the proposal continues, the fact that milk sold from
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 1   producer-handler owned farm is not going, to plants, is not
  

 2   pooled?
  

 3      A.  I'm sorry, say that again.
  

 4      Q.  Surplus milk sold from a producer-handler farm to other
  

 5   plants is not able to be pooled.
  

 6      A.  Yes.
  

 7      Q.  Okay.  Now, just one thought.  In looking at language
  

 8   (d) on Page 5.  "Disposes of no other source milk as Class I
  

 9   except by increasing nonfat milk solids content of fluid milk
  

10   products."
  

11           Would it be, if a -- if a producer-handler otherwise
  

12   within the ownership limits and within the production limits
  

13   used powder or condensed to, in cheese production or ice cream
  

14   production, would it be the intent to prohibit that or would it
  

15   be okay in your view?  I mean, it's okay here for fortification
  

16   of Class I, this comes from the traditional language.  Do you
  

17   have a thought on that?
  

18      A.  At this point, I don't have a thought.
  

19      Q.  Okay.  Thank you.
  

20       JUDGE CLIFTON:  Does the USDA have questions for
  

21   Mr. Hollon?
  

22       MR. FRANCIS:  Will Francis, USDA.  Just want to clarify if
  

23   it is your intent to change Exhibit 182, you referenced the
  

24   word bulk in (g) on Page 5.  Did you want us to insert that?
  

25       MR. HOLLON:  Yes.
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 1       MR. FRANCIS:  Thank you.
  

 2       JUDGE CLIFTON:  And specify for us, Mr. Hollon, where?
  

 3       MR. HOLLON:  On Page 5 of the testimony, paragraph (g), the
  

 4   new language should read, "bulk transfers and diversions to
  

 5   producer-handlers which produce Class II, III, or IV products,
  

 6   shall be classified in accordance with 1000.42 (c) (3).
  

 7       JUDGE CLIFTON:  All right.  Ms. Elliott, do you have it?
  

 8   Thank you.  Are there any questions for Mr. Hollon on this
  

 9   topic?  There are none.  We have ten minutes of his time.
  

10   Mr. Beshore.
  

11       MR. BESHORE:  We have -- the next testimony will be the
  

12   Testimony of Elvin Hollon, Seventh Statement, which Mr. Schad
  

13   would be a co-presenter on.  And I actually -- my thought is,
  

14   so Mr. Hollon, we're not going to get through it in ten
  

15   minutes, but we should probably just --
  

16       MR. HOLLON:  Do our seamlessly shift.
  

17       MR. BESHORE:  Yeah, seamlessly move to Mr. Schad and so
  

18   that would make this a good time for a short break this
  

19   morning.
  

20       JUDGE CLIFTON:  All right.  Good.  When you say short, if
  

21   we're not going to be recalling Mr. Hollon, then I would take
  

22   15 minutes now.
  

23       MR. BESHORE:  Yes.
  

24       JUDGE CLIFTON:  Is that fine?  Please be ready to go at
  

25   10:45.
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 1       (Whereupon, a break was taken.)
  

 2       JUDGE CLIFTON:  We're back on record at 10:46.
  

 3   Mr. Beshore?
  

 4       MR. BESHORE:  Thank you, your Honor.  At this time,
  

 5   Mr. Airoso, Mr. Joey Airoso, who entered his appearance this
  

 6   morning, or his presence known, is prepared to testify.  We
  

 7   would like to do that at this time and we will yield to him.
  

 8       JUDGE CLIFTON:  Thank you, Mr. Beshore.
  

 9       MR. AIROSO:  Good morning.
  

10       JUDGE CLIFTON:  Let me swear you in first.
  

11       MR. AIROSO:  Okay.
  

12       JUDGE CLIFTON:  Then we'll know you are telling the truth
  

13   when you tell us your name.  Would you raise your right hand,
  

14   please.
  

15           Do you solemnly swear or affirm under penalty of
  

16   perjury that the evidence you will present will be the truth?
  

17       MR. AIROSO:  I do.
  

18       JUDGE CLIFTON:  Thank you.  And please state and spell your
  

19   name again, even though you have already done it once.
  

20       MR. AIROSO:  My legal name is Joseph, J-O-S-E-P-H, Charles,
  

21   C-H-A-R-L-E-S, Airoso, A-I-R-O-S-O.  A little bit about my
  

22   family's history.  I brought a little poster board to kind of
  

23   give you a little bit of a visual of our family's history here
  

24   in California.
  

25           Our family came here in 1912.  My great grandfather and
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 1   their family were originally from Terceira Islands in the
  

 2   Azores.  And in 1912 they came over for a chance at opportunity
  

 3   here in the United States.  And they were dairy farmers in the
  

 4   Azores.  So here is a picture that was taken in about 1915.
  

 5   And it's my great, my grandfather is on the horse, three of his
  

 6   brothers are standing on the ground with my grandfather, and
  

 7   then they had three cousins came over also.
  

 8           They started milking cows out near Corcoran, and
  

 9   there's a road out there called Dairy Avenue.  And a lot of the
  

10   early settlers would come out and milk cows out there close to
  

11   the lake, probably because there was some feed that grew next
  

12   to the lake, and so it gave them an opportunity to graze their
  

13   cattle.  They each milked about 10 to 15 cows apiece, until
  

14   1938.  And then my great grandfather went back to the Azores.
  

15   The brothers all went kind of their separate way and my
  

16   grandfather started his farm in 1938 in Tulare, California.
  

17           And it's still, the farm still operates today shipping
  

18   Grade A milk.  And in fact, in 1927 my grandfather became a
  

19   DCCA shipper, and that plant was, we merged with Land O'Lakes
  

20   in 1997.  And so that little barn that was built in 1938 for my
  

21   grandfather who purchased it two years later, is still shipping
  

22   milk to the same plant it did in 1927, which is kind of amazing
  

23   really.  And so it's something that I'm real proud of.
  

24           The next picture on the bottom right is a picture taken
  

25   of our family in 1967.  And I was seven-years old, my brother
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 1   was six.  It's with my mom and dad.  And that was when we
  

 2   started 4H.  And so those are our four registered animals that
  

 3   we had that we used to start our 4H projects.
  

 4           In 2012, we celebrated our 100th anniversary of our
  

 5   family of doing business in California, so there's a picture of
  

 6   our family on a facility that we built in 2006.  On the bottom
  

 7   here there's a picture of a cow and a race car, and those have
  

 8   some major significances.
  

 9           My dad, in his 20's, was a drag racer, and actually
  

10   won, if you know anything about racing of any sort,
  

11   Indianapolis is where it happens, whether it is NASCAR, or drag
  

12   racing, that's the biggest race in the United States.  Well, my
  

13   dad WON that race in 1967.  And he sold that race car and
  

14   bought the business from my grandmother.  And that's how,
  

15   that's how, what he used to, for our family to stay in the
  

16   business.
  

17           And so, and then the cow on the right was a cow that
  

18   kind of a famous cow that we bred and owned on our farm, who
  

19   was scored an excellent 94 and gave over 50,000 pounds of milk.
  

20   And so those two things are kind of, they have a historical
  

21   value to our family.
  

22           So our family is pretty deep-rooted in the state.
  

23   We're, we all live in the Tulare area, and so we're people that
  

24   are dedicated, we dedicated our lives to really the dairy
  

25   industry.  And we have seen ups and downs.
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 1           A little bit of my history.  I got married in 1980.  I
  

 2   was born in '60, got married in '80.  I have two children.  My
  

 3   daughter was born in 1982.  She teaches school in the Elk Grove
  

 4   School District up by Sacramento.  And she as a granddaughter,
  

 5   I have a one granddaughter that she has that's four.  Then my
  

 6   son is on the farm with me and my dad today, so that we have
  

 7   three generations that are actually working on the farm.  He
  

 8   has a son that's five.  That will be the sixth generation in
  

 9   our family in the dairy industry, and he also has a little girl
  

10   that's one, and she might be interested, too.  Only -- only
  

11   time will tell.
  

12           But -- so the reason why I'm here today is to testify,
  

13   just like many other dairy farmers have over the last couple of
  

14   weeks, how important it is to make sure that our pricing system
  

15   here in California is fair and equitable for the next
  

16   generation and the next generation after that.
  

17           A little bit about me.  Again, I have been, I have
  

18   served -- I'm the Farm Bureau President for our county at the
  

19   moment.  I'm the Vice Chair of the Farm Credit West Board that
  

20   is an $8 billion bank here in California, of which about $1.2
  

21   billion is strictly dairy financing.  I have been a member of
  

22   the South San Joaquin Holstein Club, the Tulare HIA, College of
  

23   Sequoias and Tulare Union High School Ag Advisory Committees.
  

24   I have been a Land O'Lakes Delegate.  I'm on the Holstein
  

25   U.S.A. Genetic Advancement Committee, and I also serve on the

7705



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1   Cobank District Council, and a member of the St. John's
  

 2   Catholic Church Finance Committee.
  

 3           One of the things that I wanted to introduce that I
  

 4   thought was really interesting.  I have a copy here -- my
  

 5   grandfather died in 1963 and my dad took over the business when
  

 6   he was 21-years old.  And when my grandmother died in 1999, she
  

 7   gave me and my mother all the important papers that they had
  

 8   accumulated over the years.  And, of course, they didn't have
  

 9   them in a safe.  She had a chest and they were all wrapped in
  

10   aluminum foil.  And I thought it was interesting.  They had the
  

11   deeds, a copy of the original Will.  But included in some of
  

12   those documents was State of California Stabilization and
  

13   Marketing Plan as Amended for Fluid Milk and the date was
  

14   July 1, 1948.
  

15           And the reason why I think this is important is that I
  

16   think change is inevitable in milk marketing.  It's been going
  

17   on for a long time.  This was a major change that happened that
  

18   took Tulare County into consideration, our own county.  And
  

19   then in 1969, the next change took into consideration the whole
  

20   State of California.  And in my mind, today we're here, we're
  

21   looking at getting an equitable price that is tied to the whole
  

22   United States.  That's why we're here today.  Because we're,
  

23   the, as the world changes, we're all, the movement of milk
  

24   becomes easier and it's easier for us to compete against each
  

25   other.  And I believe the only change that's happened since
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 1   1969 to the California milk pricing system is a fixed
  

 2   differential on the quota.
  

 3           So anyway, kind of interesting.  And I think, in my
  

 4   mind, the most interesting thing was that he thought that, he
  

 5   thought enough of this to wrap it in aluminum file and keep it
  

 6   in one of the safest places there was, so I'm sure this was
  

 7   kind of like the Bible on July 1, 1948.
  

 8           In 2007, I was elected to the Farm Credit West Board
  

 9   and I have served on that Board on various committees.  I am
  

10   currently the Vice Chairman of that Board.  And for the last
  

11   eight years I have watched how the credit, farm credit system
  

12   and banks in general have viewed the California dairy industry
  

13   different, and especially after 2009.
  

14           2009, if anybody's, hasn't heard already, it was, for
  

15   dairy farmers it was like going through the Depression.  It
  

16   was, I mean, I remember the middle of 2009, we were, we got
  

17   $8.72 a hundredweight for our milk and we were about close to
  

18   $4.00 underwater.  And when you start losing money like that,
  

19   it happens so fast, that, you know, we were upside down.  And I
  

20   think it actually caught the banking industry off guard, too.
  

21   I mean, we had an economic meltdown in this country and I know
  

22   it impacted everybody, but I feel in the dairy industry, dairy
  

23   farmers, especially here in California, took really the brunt
  

24   of the risk in that particular time.  And really I think the
  

25   world changed a little bit when it comes to finance.
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 1           2010, I wasn't on the audit committee, but I was
  

 2   sitting in a meeting where an auditor from D.C. comes in and
  

 3   they looked at most all our dairy accounts that Farm Credit
  

 4   West dealt with, and the first couple of words out of her mouth
  

 5   were, "The dairy industry stinks in California."  And, you
  

 6   know, I think after 2009, I think people thought it would heal
  

 7   back, but we have experienced the same volatility.  We have had
  

 8   high feed costs, we have had the ethanol thing was kind of a
  

 9   game changer for feeding animals in California.  And then, and
  

10   then the amount of regulations that we have to deal with in
  

11   California, and then now the drought.  So it seems like it's
  

12   been one thing after another.  And, you know, just Farm Credit
  

13   West alone, we're still financing over a billion dollars of
  

14   dairy, but in 2007, when I, when I got on the board we were,
  

15   about 27 percent of the portfolio was dairy, now it's about 13
  

16   percent.
  

17           I also had the opportunity to serve on the task force
  

18   that Secretary Ross put together, which was initiated in 2012.
  

19   Again, just kind of a painful process.  You just, nobody wants
  

20   to give in.  And I think, in my mind, it's, there was kind of
  

21   an interesting question that was one of the questions that we
  

22   had to answer when we went through the process, and the
  

23   question said, is it important for dairy farmers to be
  

24   profitable?  And this committee was made up of about 50 percent
  

25   dairymen and 50 percent people on the processor's side.  And so
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 1   when we got to the meeting, this question ranked about number 7
  

 2   on the list of the importance.  I said, well, how could that be
  

 3   so low?  And then it dawned on me that it's not really that
  

 4   important for processors if we're profitable, and to dairy
  

 5   producers, it was real important, so it ended up in the middle.
  

 6           And I think we have a -- we have a little bit of a
  

 7   challenge in our state.  There is not a lot of competition
  

 8   here, I think, for procuring milk.  We have a state that has a
  

 9   lot of, they are bigger processors, and so they don't really, I
  

10   think they sometimes take for granted the milk flow.
  

11           And I asked my dad when I got home.  I was frustrated
  

12   about where that question ended up, and his answer was, he
  

13   says, you know, one of the differences -- I think what has
  

14   changed in our industry is, you know, if you go back 40 or 50
  

15   years, everybody had a pretty good relationship to milking a
  

16   cow, or they actually milked a cow.  And he said, now, you
  

17   know, people don't, it's just, you kind of take for granted the
  

18   milk's coming, and -- and they have never experienced it
  

19   themselves.  So a lot of people don't understand the hard work
  

20   and dedication it takes just to get one drop of milk, which it
  

21   takes two years to get one drop of milk.  You have to raise an
  

22   animal for two years.  So I think sometimes we lose a little
  

23   bit of respect for what each other does when we're looking at
  

24   trying to keep the pricing fair.
  

25           One of the things, and it's been brought up here today,
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 1   that I seen, realized quickly when we were in the task force
  

 2   meetings was the -- I think cheese processors, they like to use
  

 3   the quota to divide producers up.  They know that, you know,
  

 4   not everybody has quota in our state, and so it's kind of an
  

 5   easy way to divide dairy farmers up.  And the one thing that
  

 6   producers have always been insistent upon in this state is
  

 7   that, you know, that quota system is producer-driven, and no
  

 8   matter what happens to it it will be decided by the producers
  

 9   through a fair vote.  I don't think there's any producer in
  

10   this state that wants to see anything happen to the quota
  

11   without either something, a fair price being paid for it or
  

12   just leaving it alone.  And so I think that's an important
  

13   thing to remember.
  

14           When you look at my experiences on the Farm Credit, and
  

15   looking at the industry as a whole, you know, it's pretty
  

16   simple.  If you look over the last four our five years, we have
  

17   been discounting our milk.  I think the average over the last
  

18   four years is about $1.93 a hundredweight.  And when you look
  

19   at, it's not just the price, it's a lot more than that, because
  

20   it takes away opportunity to manage risk and it creates a
  

21   competitive disadvantage.  And I think we're, more and more
  

22   we're working on a market where we're competing against each
  

23   other.  And, you know, California dairymen have always been
  

24   leaders.  I have had the chance to travel around the world and
  

25   to different parts of the world, and they always look to
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 1   California as a leader in dairy innovation, Cow Care, you know,
  

 2   the ability to be very efficient.  And I think sometimes those
  

 3   efficiencies have been used against us.  You know, there was a
  

 4   comment that likes to be used against us, if we give them more
  

 5   money, they'll just make more milk.
  

 6           And I think, you know, we're known for being some of
  

 7   the most efficient producers in the world, and we're, and I
  

 8   think that's been used against us.  But we, you know, we have
  

 9   learned how to take care of cows properly and well, and
  

10   facility, Cow Care.  And you know, for the most part we have
  

11   done that with a milk price that was at or less than the rest
  

12   of the country, and then in 2007, you know, the rules changed a
  

13   bit and the spread has just become too wide for producers to
  

14   really take the volatility out of their business.
  

15           Over the last nine months we have had negative
  

16   production in California, so -- and that's coming off of a year
  

17   when we had some of the best milk prices in my lifetime.  And I
  

18   think what's happening in California is that we're having to
  

19   compete against other crops.  We have the almond industry, the
  

20   pistachio industry, there are, the tomato industry, there's a
  

21   lot of farming out there that's really starting to compete.
  

22   And we have to get enough value out of our price to be able to
  

23   compete for land, for water.  And to give you a perfectly good
  

24   example in where we farm, within the last two years we have had
  

25   developers come in and buy ground for almonds for, in the
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 1   neighborhood of 23 to $25,000 an acre.  And this is all
  

 2   investment money that's coming in from different parts of the
  

 3   country.  And so we have to be able to compete against that.
  

 4   And as one of my almond grower friends stated, he says, you
  

 5   guys' problem is, you don't get enough value out of your milk,
  

 6   that's the problem.  And I think we have to be able to get the
  

 7   value out of our milk price here in California to compete
  

 8   against other commodities for water and land or the milk, the
  

 9   flow will just keep going down.
  

10           The last thing I'll comment on, and I think it's an
  

11   issue that we're all, the whole, you know, what we're really
  

12   starting to deal within California is labor.  We have cities
  

13   now that are charging $15 an hour for, their, set their minimum
  

14   wage standards at $15 an hour.  We have to compete against
  

15   other crops for labor.  There's strawberry growers that are
  

16   paying in excess of $20 an hour, and so we're going to have to
  

17   be able to get value out of our milk to be able to compete for
  

18   labor, for water, for the land that's required to do our
  

19   nutrient management plans on.
  

20           And the last thing, it just happened this weekend, it's
  

21   a tragic event, but I do think it's going to have an impact on
  

22   everyone here in the United States, is that, especially with
  

23   labor, when you look at what happened in France on Saturday,
  

24   it's going to have -- just like 9/11 had an impact that will
  

25   never go away, these kind of tragedies are going to have an
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 1   impact on our border security, and I think it's going to make
  

 2   labor more and more difficult.  And so we have to be able to
  

 3   get a fair milk price so that we can invest in technology as we
  

 4   deal with labor, water, and, you know, different problems that
  

 5   exist.
  

 6           So again, I just -- I thank you for your time and
  

 7   anybody has any questions, I'll try to answer them.
  

 8       JUDGE CLIFTON:  Mr. Airoso, your arrival here and now to
  

 9   testify is perfect timing.  You have touched on so many of the
  

10   issues that have been raised here during more than eight weeks.
  

11   I guess today begins our ninth week.
  

12           I would like to ask you specifically how I should spell
  

13   Cow Care, is that that program, is that two words?
  

14       MR. AIROSO:  No, it's separate, C-O-W, C-A-R-E.
  

15       JUDGE CLIFTON:  And is it a capital C?
  

16       MR. AIROSO:  Capital C.
  

17       JUDGE CLIFTON:  There's a space between Cow and Care?
  

18       MR. AIROSO:  Yes.
  

19       JUDGE CLIFTON:  And that's a program developed to make sure
  

20   that cows are properly cared for?
  

21       MR. AIROSO:  Yes, we have animal husbandry programs here in
  

22   California, but --
  

23       JUDGE CLIFTON:  And speak to the microphone.  Otherwise, if
  

24   you look at me, the sound doesn't come through well.
  

25       MR. AIROSO:  I'm glad you asked that question, because this
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 1   is something I had written down.  I'll tell you when Cow Care
  

 2   started in California.
  

 3           In 1969, we had the second wettest year.  Ironically,
  

 4   we're talking drought now, but in 1969 we had the second
  

 5   wettest year in the history here in California.  And I was
  

 6   nine-years old, and I can remember, I can remember my dad
  

 7   feeding our cows with a Caterpillar, because that's how wet it
  

 8   was.  And I'm sure every other dairyman that is still dairying
  

 9   in our state will remember that year.  I remember cows being
  

10   stuck in the mud and they couldn't get to them.
  

11           And so after 1969, our creamery, Dairyman's Creamery
  

12   came out with programs to help all of its members take care of
  

13   their cows better.  And the one that I remember the most was
  

14   buying concrete for a dollar a yard to put concrete in places
  

15   where cows, and then build shades, and do all kinds of things.
  

16   And that was really the beginning of people figuring out, if we
  

17   take care of cows better, they will be more efficient.  And,
  

18   now it's, today it is really kind of a common thing, but, you
  

19   know, you don't really dairy if you can't take care of your
  

20   cows, or you won't be able to stay in the business.
  

21       JUDGE CLIFTON:  Who would like to be the first to bring out
  

22   additional information from this witness?  Mr. Beshore?
  

23                        CROSS-EXAMINATION
  

24   BY MR. BESHORE:
  

25      Q.  Marvin Beshore.  Thank you, your Honor.  Thank you,
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 1   Mr. Airoso.
  

 2           A couple, just a couple of follow up questions.  You
  

 3   mentioned negative production in California the last nine
  

 4   months.  What do you mean by negative production?
  

 5      A.  I mean, when you look at the percentage of milk that we
  

 6   produced over the last, year since February we're -- we're
  

 7   minus.
  

 8      Q.  So in other words, the production in the state has
  

 9   declined versus the prior year on a month-to-month basis?
  

10      A.  Yes.
  

11      Q.  Total.  Okay.  Being on the Farm Credit Board, can
  

12   you -- can you tell us how Farm Credit looks at quota?  If you
  

13   get involved in this at the Board level, looks at quota on
  

14   producer's balance sheets?
  

15      A.  Farm Credit looks at quota as, you know, they -- they
  

16   put the value on the cow really, because it adds value to the
  

17   milk that the cow's going to give.  So in today's environment,
  

18   you have, if you have an X amount of quota for each cow, then
  

19   they actually put the value on that cow for the added value
  

20   that the milk that is going to come out of the cow.
  

21      Q.  So, on a -- if you have two dairies of the same number
  

22   of cows, the dairyman with the quota has, considered to have
  

23   more collateral or more net worth than the, more assets on the
  

24   balance sheet per cow?
  

25      A.  Yeah, because the cow that's, the milk that's coming
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 1   out of the cow is of added value, so they are going to give the
  

 2   cow a little bit more value, because the quota itself is not a
  

 3   tangible asset.
  

 4      Q.  You mentioned risk, or risk management a bit.  You
  

 5   eluded to that.  Can you just tell us what experiences have you
  

 6   had or observed with how it's possible or difficult for
  

 7   California dairymen to use risk management?
  

 8      A.  I'll give you a specific example.  So after 2009, 2010,
  

 9   2011, that became the favorite buzz word for people that were
  

10   in the processing side.  They need to risk manage.  That's the
  

11   key to, we have to risk manage.
  

12      Q.  Who has to risk manage?
  

13      A.  The dairy farmer.
  

14      Q.  That's what the processor --
  

15      A.  They didn't manage their risk properly in 2009, that's
  

16   why this thing was really so serious.  And, you know, so I
  

17   spent a year taking a class every Friday morning at 6:30 in the
  

18   morning, talking to a gentleman from Chicago.  And what I found
  

19   out was that, for me, and I think pretty much for most dairy
  

20   farmers, the things that really make sense are really
  

21   expensive, and the things that don't make sense are real cheap.
  

22   And the other thing I found out, if I compared myself, my farm,
  

23   my costs to dairy farmers that were in, say, Michigan, the
  

24   difference would be, I'm minus $1.08 starting out, and they are
  

25   plus 3.  $4.00 difference a hundredweight.
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 1          Well, I found myself trying to manage my risk to break
  

 2   even all the time.  And that's hard to do, because at some
  

 3   point the bank wants you to make some money.  You have to
  

 4   figure out how to pay debt and, you know, have a positive cash
  

 5   flow.  And so for me it was a little, it was difficult.
  

 6          Now, I will admit, I built a brand new dairy in 2006.
  

 7   So our farm probably has a little bit of a higher debt load
  

 8   maybe than some farms, but the reason why I built that dairy
  

 9   was to be able to compete for the next 50 years, take care of
  

10   my cows better, manage people and employees better, you know,
  

11   and provide a better environment for my employees to work in.
  

12   Because if you look to the future you can't -- we operate two
  

13   farms right now, one farm is built in 1938, same original barn,
  

14   and there's going to come a day where I'm not going to be able
  

15   to find people to milk in that type of barn anymore.  So you
  

16   have to look to the future, and so --
  

17      Q.  So can you just tell us a little bit about, a little
  

18   bit more about your farm and your herd size, how many cows are
  

19   you milking?  How many acres is your farm?
  

20      A.  So we farm 1500 acres, of which we rent 320 from my
  

21   aunt and then a neighbor.  And we milk 2900 cows.  We milk 600
  

22   cows on the original home farm; and then the other farm we milk
  

23   2,000; and then the balance is dry cows.
  

24          And the new farm which was built in 2006, is a rotary
  

25   parlor with all the cows housed in a free-stall setting.  And
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 1   then the old facility is open corrals and then a flat barn,
  

 2   which really is very similar to what they built in 1938.  We
  

 3   renovated it three times.  About every 15 years we go through
  

 4   and renovate it, but it is, really the structure of it is
  

 5   pretty much the same.
  

 6      Q.  Just one final question.  With the outstanding genetics
  

 7   you have there, Excellent 94 cow you mentioned, 50,000 pound
  

 8   production, where all have you sold breeding stock from your
  

 9   herd?
  

10      A.  We have sold breeding stock all over the United States,
  

11   and several different countries around the world, South Korea.
  

12   Just, starting in the '70's, you know, and I guess I didn't
  

13   expand on that a little bit more.  But when my dad sold the
  

14   race car, that's when we got into registered Holsteins, and he
  

15   made the investments into genetics.  And I think a lot of it is
  

16   just, if you look at our family background was dairy farming,
  

17   and that was, you know -- we have been -- we have been
  

18   dedicated dairy farmers in California for over a hundred years.
  

19           And, you know, in 2006, if I look back right now, would
  

20   have been, it would be easy for me to say, I should have just
  

21   planted that ranch into almond trees, I would look a lot
  

22   smarter right now, but it's not in my pedigree.  And I think
  

23   that's the one thing that people need to understand about dairy
  

24   farmers, is that there's got to be, there's some love and
  

25   passion inside you and love for cows to be able to do it.
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 1   Because it's, there's easier ways to make a living.
  

 2          And I think what we're wanting the outcome of this
  

 3   hearing, for myself, my family, and all the other families that
  

 4   have testified here or do business in California is, we want a
  

 5   fair and equitable price so that we can, I can be confident
  

 6   that when my grandson takes over in 20 years, you know, he can
  

 7   carry this thing forward.
  

 8      Q.  Thank you.
  

 9       JUDGE CLIFTON:  Who next has questions for Mr. Airoso?
  

10   Mr. Airoso, you have been an excellent witness.  I love when
  

11   people can just give us so much information without notes
  

12   basically.  You may have had a few prompting notes, but you
  

13   covered a great deal of territory.
  

14       MR. AIROSO:  It's ground into me.  There was one last thing
  

15   I wrote down AND I think it is something that's a take away.
  

16           Two years ago, some good friends of mine, they are both
  

17   28, and you know, it's easy to tell people not to do something,
  

18   but they called me up and had a great opportunity to get into
  

19   the dairy business.  And, I, you know, I thought about it and I
  

20   go, man, this business, since 2009, it's been kind of, it's
  

21   been a little bit gut wrenching, but I know that they are both
  

22   hard working people, and I know they will make it.  But the
  

23   point I want to make is, so they bought a dairy about a year
  

24   and a half ago.  They got in at a good time.  But I think if
  

25   you want to get new people into this industry, it's so
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 1   important to make sure that this price is fair.  I know it
  

 2   can't be fair everyday, but at least fair in every segment of
  

 3   the time that we have the chance to change it.  Because without
  

 4   those kind of people getting into this industry, I think at
  

 5   some point the processors are going to look back and say, you
  

 6   know what?  We're missing the people that love this industry.
  

 7   And there's people out there that will milk cows as long as
  

 8   they are breaking even for a long time because they love to do
  

 9   it.  And I think, don't take that for granted.  Thank you.
  

10       JUDGE CLIFTON:  Let me ask you one other question.  When
  

11   you studied risk management and you talked to the gentleman in
  

12   Chicago, you mentioned the difference minus $1.08 in California
  

13   and up 3 in Michigan, up $3.00, so there was a $4.00 per
  

14   hundredweight difference between those two.  Help me understand
  

15   where those numbers came from.
  

16       MR. AIROSO:  So those numbers, what were included in those
  

17   numbers were, we took all my costs to do business, and then the
  

18   difference between the Class III price and the California
  

19   overbase price.  And so in California, we are -- we were used
  

20   to operating with hardly any premiums.  So that one, that minus
  

21   $1.93 that I threw out earlier, I think that number is close to
  

22   accurate, is in that number.
  

23           When you go to Michigan or, and there was other states,
  

24   too, that weren't quite as high, like, he worked with some
  

25   people in Ohio and they were a little bit less than Michigan.

7720



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1   But the point is, that has their premiums built into it, and
  

 2   their cost of production.
  

 3           It also has built in there, feed costs.  Which, you
  

 4   know, in 2012, that was after the ethanol, that was when feed
  

 5   prices were higher, too.  So we had, there was cheaper to buy
  

 6   feed in the Midwest and higher in California.  So there's a lot
  

 7   of things that go into that, but basically cost, premiums, and
  

 8   your actual milk price, and that's how you get that number.
  

 9       JUDGE CLIFTON:  So in California you think that the average
  

10   result from subtracting the cost of production from what was
  

11   paid for the milk was minus $1.08 for the period of 2010 to
  

12   2011?
  

13       MR. AIROSO:  My basis was minus .08 when I was working on
  

14   that.  That was the number we established for me.  And
  

15   everybody would be a little bit different, but he said the
  

16   average California producer were always close to minus a dollar
  

17   starting out.
  

18           And I -- and we don't have, our family doesn't have a
  

19   lot of quota, but that was actually figured in.  We have about,
  

20   at the time we had about 350 pounds quota, and so that was
  

21   factored into that price, too.
  

22       JUDGE CLIFTON:  How did the gentleman who helped you
  

23   understand this get his information?
  

24       MR. AIROSO:  He worked with multiple dairy farmers across
  

25   the Midwest and California, so and I -- that was private
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 1   information that their company had that, you know, he didn't
  

 2   disclose to me the names of the people, it was just numbers.
  

 3       JUDGE CLIFTON:  And why did you regard the information he
  

 4   gave you as reliable?
  

 5       MR. AIROSO:  Well, I took his word for it.
  

 6       JUDGE CLIFTON:  One of our difficulties, as you probably
  

 7   know, is much of this information about cost of production and
  

 8   what are you paid for your milk is private, proprietary, trade
  

 9   secret, confidential.  And it makes it difficult for us to
  

10   evaluate with solid factual evidence.  So anything you can tell
  

11   us about your own situation will really be useful.  So when you
  

12   figured during that time that you were losing about 8 cents for
  

13   every hundredweight of milk that you produced, tell us how you
  

14   made that calculation and if that's still true today?
  

15       MR. AIROSO:  Well, my, at the time, that was my taken into
  

16   consideration my milk price and different, what all my hauling
  

17   and everything that came off my check, and then comparing my
  

18   overbase price to Class III.  That's what my number was.
  

19           Every dairy farmer is going to have a little bit
  

20   different number.  If you have all quota, if you have no quota,
  

21   if your hauling is more expensive or less expensive, but that's
  

22   what impacts that differential.  And -- and the one thing that
  

23   we -- we came to the conclusion on, is if our number could be
  

24   close to Class III like it was prior to, if you look at how
  

25   Class IV and Class -- overbase and Class III attract ten years
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 1   ago, it was a much closer relationship.  So it made it easier
  

 2   to use some of the risk management tools.  But when they are
  

 3   tracking a $1.93 a part, then it becomes hard.
  

 4           And I felt like, I'm not the guy that likes to go to
  

 5   Vegas and play cards, I felt like it was, I felt like I was,
  

 6   the way the tools were presented and the minus 08 was very, it
  

 7   was risky for me to really make good decisions on what I should
  

 8   do through the risk management tools that were available.
  

 9       JUDGE CLIFTON:  Thank you.  Who else has questions for
  

10   Mr. Airoso.  Mr. Hill?
  

11                        CROSS-EXAMINATION
  

12   BY MR. HILL:
  

13      Q.  Brian Hill.  Thank you very much for coming.  I want
  

14   your support to be very clear on this record, so I'm going to
  

15   ask you the obvious question.  Which of the proposals are you
  

16   in support of?
  

17      A.  I'm in support of the Cooperative Proposal.
  

18      Q.  That's all I have to ask you.
  

19      A.  And I should have said that right out of the gate.
  

20      Q.  Thank you very much.
  

21      A.  Thank you.
  

22       JUDGE CLIFTON:  Is there anything you would like to add
  

23   before you step down, Mr. Airoso?
  

24       MR. AIROSO:  No, I'd just like to thank you for your time
  

25   and thank you for listening.
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 1       JUDGE CLIFTON:  Thank you very much.  We appreciate your
  

 2   contribution.  Mr. Beshore?
  

 3       MR. BESHORE:  Yes.  At this time I would like to, and it's
  

 4   been distributed, have the document that is identified as
  

 5   Testimony of Elvin Hollon, Seventh Statement, Rebuttal,
  

 6   Cooperatives' Exhibit 11, marked as the next consecutive
  

 7   exhibit.
  

 8       JUDGE CLIFTON:  Thank you.  I think it's being distributed
  

 9   now.  And I would like someone to close the doors in the back,
  

10   it goes clear through to a window and there's a flashing every
  

11   time a car goes by.  So that will help.
  

12       MR. BESHORE:  So this will be exhibit number --
  

13       JUDGE CLIFTON:  This will be 183.
  

14       MR. BESHORE:  And while it is identified as Testimony of
  

15   Mr. Elvin Hollon, I might note that it will be presented by
  

16   Dennis Schad.
  

17       JUDGE CLIFTON:  I'll need a copy.  They are distributed,
  

18   Mr. Beshore.  I'm marking mine now as Exhibit 183.
  

19            (Thereafter, Exhibit 183, was
  

20            marked for identification.)
  

21       JUDGE CLIFTON:  And, Mr. Schad, you remain sworn, but I
  

22   would like you again to state and spell your name.
  

23       MR. SCHAD:  My name is Dennis, D-E-N-N-I-S, Schad,
  

24   S-C-H-A-D.
  

25       MR. BESHORE:  Thank you.
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 1                        DIRECT EXAMINATION
  

 2   BY MR. BESHORE:
  

 3      Q.  Mr. Schad, would you, at this time, present the
  

 4   testimony in Exhibit 183?
  

 5      A.  Yes.  Starting on page 2.
  

 6     The Cooperatives' Proposal Relative to "Call" Provisions
  

 7           The Cooperatives' support "call" provisions in the
  

 8   proposal California Federal Federal Milk Marketing Order
  

 9   (FMMO).  We believe our initial position will work as we have
  

10   offered it, but in light of the comments we have heard at the
  

11   hearing, feel this modification will improve it.
  

12           It is our position that calls are generally necessary
  

13   for the market only when wide-scale market conditions that
  

14   impact all processing handlers in a region occur.  For example,
  

15   calls are not the solution to an individual plant's acquiring a
  

16   new customer, opening a new plant, or a complaint relative to
  

17   ongoing marketing premiums.  The Market Administrator should
  

18   take these factors into consideration when deciding to issue a
  

19   call.  We would define a call as requiring handlers with
  

20   predominantly Class III and IV utilizations --
  

21      Q.  Milk utilization?
  

22      A.  -- milk utilization to supply milk to Class I handlers
  

23   pooled by the Order if market conditions under the terms of the
  

24   call provision support the need.  Call provisions would be used
  

25   to meet short-term market conditions when normal milk supplies
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 1   are less than the market demand.
  

 2           We considered linking the requirements to quota, but
  

 3   chose instead to relate it to Class III and IV utilization.
  

 4   The distribution of quota pounds among handlers is unknown, and
  

 5   a high percentage of quota pounds may be held by farms that
  

 6   ship directly to distributing plants.  Thus, insulating that
  

 7   volume of milk from filling a call request.  Handlers with
  

 8   predominantly Class III and IV utilization, benefit the most
  

 9   from added value of Class I pricing and should bear the burden
  

10   for filling a call request.
  

11           Call provisions have been included in Federal Orders in
  

12   previous years, but, except for language in the Pacific
  

13   Northwest Order, are not present in current orders.  The
  

14   current California State Order (CSO) contains call provisions.
  

15   While their actual use has been limited, the industry is of the
  

16   opinion that the presence of these provisions can result in
  

17   shipments being made to a requesting call handler above the
  

18   volume tied to regular business transactions, if a supply need
  

19   is present.  We think the language present in FMMO 124, the
  

20   language that was present in pre-Reform Order 68, and the
  

21   current language in all Orders granting the Market
  

22   Administrator discretion and flexibility, and adjusting
  

23   performance provisions, are a reasonable guideline for how
  

24   these call provisions should be structured.  The Order 124 and
  

25   pre-Reform Order 68 language defining call provisions are
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 1   attached to this statement.
  

 2           The lack of the provision's actual use in the CSO and
  

 3   the absence in FMMO's, make it somewhat difficult to evaluate
  

 4   the effectiveness of call, of the provisions, and to craft call
  

 5   provisions.  We will offer guidelines on how a -- how "call"
  

 6   provisions should be structured.
  

 7   Suggested Guidelines
  

 8   1)  Definitions of Handlers Which can Initiate a Request for a
  

 9   Call to the Market Administrator; and Handlers Which are
  

10   Required to Respond to a Call.
  

11           A handler initiating a call must be a Section 1051.7(a)
  

12   or (b) plant.  A plant making a call must utilize in its plant,
  

13   all the milk for which the plant is the responsible handler,
  

14   and which was pooled on its report in the prior two months.  A
  

15   handler making a call cannot direct milk to other uses and
  

16   cannot expect other pool handlers to satisfy a shortfall in
  

17   their supply needs via a call.
  

18           All pool handlers would be potentially responsible to
  

19   fill the demands of a call.  Only the Market Administrator has
  

20   the visibility to all shipments and pool volumes of all
  

21   handlers, and is able to craft call requirements specific to
  

22   each situation.
  

23   2)  Definition of Call Regions for the Call Provisions
  

24   Supported by the Cooperatives
  

25           We believe the Northern and Southern California
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 1   procurement regions, as currently defined by the CDFA, with one
  

 2   addition, should be used for point purposes of aligning the
  

 3   responses to a call when available supplies -- I'm sorry, I'll
  

 4   start in the middle of that sentence -- used for the purposes
  

 5   of aligning the responses a call with the available supplies to
  

 6   do so.  Plants making a call in a procurement region, would be
  

 7   supplied by handlers with milk production in the same
  

 8   procurement region.  These market regions have differing supply
  

 9   and demand relationships and could require different provisions
  

10   for making a supply in a call.  The regions (termed procurement
  

11   regions) are defined as:
  

12           Procurement Region 1 -- Southern California marketing
  

13   area and the counties of Fresno, Kern, Kings, Tulare, and
  

14   Arizona County of Yuma.
  

15           Procurement Region 2 -- Northern California marketing
  

16   area, except for the counties of Del Norte, Fresno, Humboldt,
  

17   Kern, Kings, and Tulare.
  

18           These are the correct boundaries based on current
  

19   marketing conditions.  We support providing the Market
  

20   Administrator with the discretion to create subregions if
  

21   necessary, to provide the most efficient response to the market
  

22   situation.
  

23   3.  Procedure for Initiating a Call
  

24           Handlers --
  

25      Q.  Could you just read that subtitle, subheading again?
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 1      A.  3)  Procedure for Initiating and Issuing a Call
  

 2           Handlers would notify the Market Administrator of the,
  

 3   of the request for a call to be issued for their procurement
  

 4   region.  The Market Administrator would investigate the
  

 5   request, and if justified, would issue a call requiring all
  

 6   handlers in the designated procurement region to deliver a
  

 7   specific percentage of pooled milk to Section 1051.7(a) or (b)
  

 8   plants in the region.
  

 9           If a handler fails to deliver per the terms of the
  

10   call, a per hundredweight penalty equal to the greater of $5.00
  

11   per hundredweight or 25 percent of the non-quota blend price
  

12   for the applicable month that the call was initiated,
  

13   multiplied by the handler's short fall in deliveries would be
  

14   assessed.  Any penalty would be deposited into the blend price
  

15   pool.  The Market Administrator will set the call start from
  

16   the beginning.  The Market Administrator will set the call
  

17   percentage requirements at levels to generate the milk
  

18   necessary to satisfy a call.
  

19   4)  Factors to Consider in Defining the Terms of a Call.  I'm
  

20   sorry, starting again:
  

21   4)  Factors to Consider in Defining the Terms of Sale if a Call
  

22   is Issued.
  

23           The Market Administrator will determine that the
  

24   handler requesting the call is willing to pay the necessary
  

25   market terms for milk deliveries, when deciding whether to
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 1   initiate a call.  The charges for milk subject to a call, will
  

 2   be determined by negotiation between the supplying handler and
  

 3   the plant.
  

 4      Q.  Now, Mr. Schad, could you tell us if you have
  

 5   personally had experienced marketing milk in any Federal Orders
  

 6   which had call provisions?
  

 7      A.  Yes.  I guess in the 1980's and '90's I worked for
  

 8   Atlantic Dairy Cooperative and Interstate Milk Producers
  

 9   Cooperative, and we were pooled handlers in Federal Order 2
  

10   which had call provisions.
  

11      Q.  And how did marketing in that Order work with respect
  

12   to those call provisions?  Were they utilized?  And if so,
  

13   under what conditions or just tell us about your experience in
  

14   that Order which had call provisions.
  

15      A.  My experience is like, I guess, Mr. Zolin's testimony.
  

16   When the, basically when the Market Administrator rattled his
  

17   sword, milk came forth.  And I do not remember, I don't
  

18   remember a call provision being invoked.
  

19      Q.  And to be clear, in that Order were they handlers that
  

20   were potentially subject to the call?  Did they have any
  

21   mandatory shipping requirements without a call?
  

22      A.  The handlers, they were the grandfathered plants of
  

23   Federal Order 2, which had no shipping requirements.
  

24      Q.  Okay.  So that was analogous perhaps to the terms in
  

25   Proposal 1 in which there are no mandatory shipping
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 1   requirements in the proposal, correct?
  

 2      A.  That's correct.
  

 3      Q.  But this modification makes, would, if adopted and
  

 4   incorporated, reflects the Proponents of Proposal 1's desire to
  

 5   have a call there if it is necessary?
  

 6      A.  That's correct.
  

 7      Q.  Okay.  Why is the county of Yuma, Arizona included in
  

 8   Procurement Region 1?
  

 9      A.  They are Proponents of Proposal 1, I believe there's a,
  

10   that there's a plant located in Yuma County, Arizona that would
  

11   be pooled and regulated by a California Federal Order.
  

12      Q.  As a pool distributing plant?
  

13      A.  As a pool distributing plant.
  

14      Q.  So it would be presumably a 7(a) plant under the Order
  

15   we believe?
  

16      A.  That's what we believe.
  

17      Q.  Okay.  So can you just quickly tell us what the
  

18   attachments are to Exhibit 183?  You referenced them in the
  

19   testimony.  If you can just -- you can just note them briefly?
  

20      A.  Yes.  The first two pages are from a Federal Order 124,
  

21   and they are the only Order that currently has a call
  

22   provision.  I looked down to Section 1, under B, and it
  

23   provides language, a guide of language to the Secretary, and on
  

24   the third page of the attachment is language from the former
  

25   Federal Order 68, which I believe was Minneapolis.  And my
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 1   reading is it starts in D.4, the description of the procedures
  

 2   in the call provision.
  

 3      Q.  Okay.  And they are offered as examples of the type of
  

 4   call language that we would support within the guidelines that
  

 5   you have testified to?
  

 6      A.  That's correct.
  

 7      Q.  Okay.  Very good.  Do you have anything else you want
  

 8   to add?
  

 9      A.  No, sir.
  

10      Q.  I move for the admission of 183 and Mr. Schad would be
  

11   available for cross-examination.
  

12       JUDGE CLIFTON:  Thank you, Mr. Beshore.  Does anyone have
  

13   questions for Mr. Schad before you determine whether you
  

14   object?  No one.  Are there any objections to the admission
  

15   into evidence of Exhibit 183?  There are none.  Exhibit 183 is
  

16   admitted into evidence.
  

17            (Thereafter, Exhibit 183, was
  

18            received into evidence.)
  

19       JUDGE CLIFTON:  Who will begin the questions for Mr. Schad?
  

20   Mr. English, thank you.
  

21                        CROSS-EXAMINATION
  

22   BY MR. ENGLISH:
  

23      Q.  Thank you, your Honor.  Chip English.
  

24          Good morning, Mr. Schad.
  

25      A.  Good morning, Mr. English.
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 1      Q.  So let me just start where you ended with your counsel.
  

 2   And you noted, for instance, the language from Order 124, which
  

 3   is the only Order that presently has a call provision, correct?
  

 4      A.  Yes, I noted that as an example, the example, of an
  

 5   Order that had a call provision.
  

 6      Q.  Now, you agree that it has a call provision, but
  

 7   whatever Order 2 did back in the days before Federal Order
  

 8   Reform put in performance standards everywhere, Order 124 does
  

 9   have a required shipping percentage, correct?
  

10      A.  Order 124, to my knowledge, does, yes.
  

11      Q.  So the call provisions in addition to a shipping
  

12   percentage, correct?
  

13      A.  That's my understanding.
  

14      Q.  It's not in lieu of it, correct?
  

15      A.  No.  It's my understanding.
  

16      Q.  And the language you have addressed for Order 68, we, I
  

17   think we, for our part, discussed as well, also was on top of
  

18   the shipping percentage back when they had the call provision?
  

19      A.  Yes, I believe it was very, very low shipping
  

20   percentage.
  

21      Q.  But nonetheless there was one.
  

22      A.  But nonetheless there was one.
  

23      Q.  Thank you.  Now, I note that you have this financial
  

24   penalty for an entity that doesn't comply on the bottom of
  

25   Page 4.  That's different from Order 68, which basically, if
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 1   you fail to perform, you were kicked out of the pool for a
  

 2   year, right?
  

 3      A.  That is different than 68, yes.
  

 4      Q.  And Order 68 kicked you out of the pool for a year,
  

 5   correct?
  

 6      A.  I'll take your word for it.
  

 7      Q.  Okay.  And you are not choosing to go that route?
  

 8      A.  No.  No.  Our proposal is as you read it.
  

 9      Q.  Why not?  Why not take the route of kicking them out
  

10   the pool for a year?
  

11      A.  Because our proposal includes inclusive pooling.
  

12      Q.  Now, are you advocating if the Department were to move
  

13   in its direction of call provision and look at Order 124
  

14   language, that languages was for a Cooperative reserve supply
  

15   unit, correct?
  

16      A.  On the answer to your question, it was for a
  

17   Cooperative reserve.
  

18      Q.  Are you telling the Secretary that if they move in this
  

19   direction and adopt a provision like 124, it should be a
  

20   Cooperative reserve supply unit?
  

21      A.  It is not -- we did not put those examples in there for
  

22   the Secretary to completely lift them out.  What we wanted to
  

23   do was to put some kind of guidelines in there so that the
  

24   Secretary would have guidelines in drafting a call provision
  

25   that would be specific to the California Order.
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 1      Q.  Would you agree that the Secretary could also make it a
  

 2   reserve supply unit that included proprietary operations?
  

 3      A.  It's far from me to say that the Secretary has, the
  

 4   Secretary has discretion to do what he wants to do, given the
  

 5   record and evidence.
  

 6      Q.  Do the Cooperatives have a recommendation as to
  

 7   whether, if the Secretary moves to a reserve supply unit
  

 8   concept, as to whether it should include proprietary operators
  

 9   having the same opportunity to form or join a reserve supply
  

10   unit?
  

11      A.  We have no recommendation because that's not our
  

12   proposal.
  

13      Q.  Are you against it?
  

14      A.  We have no recommendation.
  

15      Q.  Okay.  So turning to the last page of your testimony --
  

16      A.  Testimony?
  

17      Q.  Page 5, the actual testimony as opposed to the
  

18   attachments.
  

19      A.  Yes.
  

20      Q.  This is where you are referring to the factors to
  

21   consider?
  

22      A.  Uh-huh.
  

23      Q.  And one of them is the handler requesting a call "is
  

24   willing to pay the necessary market terms from the pool." What
  

25   is the definition of necessary market term for milk pools?
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 1      A.  It would be the, I guess, prevailing rates, premiums.
  

 2   As well as if there is a transportation cost to be incurred
  

 3   above the transportation costs that would be reimbursed with
  

 4   the transportation credit proposals of a Proposal 1.
  

 5      Q.  What about a give-up charge?
  

 6      A.  I think that would be among the prevailing over order
  

 7   premiums at the time.  It may or may not be in there.
  

 8      Q.  What if the -- what if the handler that's requesting
  

 9   the call deems those necessary market terms to be unreasonably
  

10   high?
  

11      A.  I think that that would be a question that the Market
  

12   Administrator could address, but again, I think it should be in
  

13   lieu of -- it should be in, you know, we should be looking at
  

14   prevailing rates and premiums.
  

15      Q.  That's all the questions I have.  Thank you.
  

16       JUDGE CLIFTON:  Who next has questions for Mr. Schad on
  

17   this topic?  I'll ask for any redirect and then I will invite
  

18   USDA to question, if they have questions.
  

19                      REDIRECT EXAMINATION
  

20   BY MR. BESHORE:
  

21      Q.  I have just one question in follow up to Mr. English,
  

22   Mr. Schad.
  

23          On page 3, I would just call your attention to the
  

24   second paragraph on the one, the first sentence.  You have
  

25   testified that if there was a call, all pool handlers would be
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 1   potentially responsible to fill the demands of the call.  Do
  

 2   you see that?
  

 3      A.  Yes.
  

 4      Q.  Okay.  So with respect to whether, and we haven't
  

 5   proposed a reserve supply unit, a Cooperative reserve supply
  

 6   unit, that was an example of language, with respect to who
  

 7   would be responsible for a call, would it, in fact, be all
  

 8   handlers, proprietary or Cooperative?
  

 9      A.  Yes.
  

10      Q.  And that's the intention of the universal and
  

11   universally applicable --
  

12      A.  Yes.
  

13      Q.  -- in an equitable fashion?
  

14      A.  Yes.
  

15      Q.  Within the procurement region, of course.
  

16      A.  Yes.
  

17      Q.  Okay.  That's all.  Thank you.
  

18       JUDGE CLIFTON:  What questions are there from our USDA
  

19   representatives?  Mr. Hill?
  

20                        CROSS-EXAMINATION
  

21   BY MR. HILL:
  

22      Q.  Good morning, still.  Brian Hill.
  

23          Can you look at Page 4, procurement regions.  I noticed
  

24   that Del Norte and Humboldt County are not in Procurement
  

25   Region 2, they are obviously not in Procurement Region 1.  Is
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 1   that because there's no production of milk in that area?
  

 2      A.  I don't know the answer to that question.
  

 3      Q.  Okay.  That's really all I had.
  

 4          I have one other administrative issue, your Honor.  On
  

 5   the first page of this, before the testimony, the actual cover
  

 6   page, since Mr. Schad is giving this testimony should we modify
  

 7   the first page as presented by Mr. Schad or is it fine the way
  

 8   it is?
  

 9       JUDGE CLIFTON:  Mr. Schad, who wrote this document that we
  

10   have marked as Exhibit 183?
  

11       MR. SCHAD:  The group Proponents of Proposal 1.
  

12       JUDGE CLIFTON:  Do you have any objection to our marking it
  

13   as testimony of Dennis Schad?
  

14       MR. SCHAD:  None.
  

15       JUDGE CLIFTON:  All right.  Let us do that.  I think that
  

16   is a good idea.  Exhibit 183, the top page, we'll strike
  

17   Elvin Hollon and it will instead say Dennis Schad, S-C-H-A-D.
  

18       MR. HILL:  She is making comments to the term Seventh
  

19   Statement underneath.
  

20       JUDGE CLIFTON:  Oh, because it's not the Seventh Statement
  

21   of Dennis Schad, let's just strike the Seventh and leave
  

22   Statement.  Mr. Beshore?
  

23                       REDIRECT EXAMINATION
  

24   BY MR. BESHORE:
  

25      Q.  Just one question in follow up to Mr. Hill's question
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 1   on the counties.
  

 2          Are the definition of Procurement Region areas, for
  

 3   Region 2, does the exception relate to the geography of
  

 4   Del Norte and Humboldt there, to your location, to your
  

 5   knowledge, Mr. Schad?
  

 6      A.  Yes.
  

 7      Q.  Okay.  So they are -- they would be part of the
  

 8   Northern California marketing area, but they are not being
  

 9   included in a procurement region for call purposes, is that --
  

10      A.  That's -- yes.  And this is just guidelines for the
  

11   Secretary.
  

12      Q.  Yes.  Suggestions for how it might be crafted?
  

13      A.  Yes.
  

14      Q.  And, of course, you have also suggested that there
  

15   should be discretion to design subregions if that was
  

16   appropriate under the circumstances?
  

17      A.  Yes.
  

18      Q.  That's all I have.
  

19       JUDGE CLIFTON:  Would you come back, Mr. Beshore?  So as I
  

20   look at these two procurement regions on Page 4, I notice that
  

21   Fresno and Kern and Kings and Tulare are in both.  They are --
  

22       MR. BESHORE:  Yes.
  

23       JUDGE CLIFTON:  They are not included in either.  Does any
  

24   testimony need to come in about that?
  

25       MR. BESHORE:  Well, actually they are included in 1, but
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 1   they are excluded from 2.
  

 2       JUDGE CLIFTON:  You are right.  That's important.  I get
  

 3   it.
  

 4       MR. BESHORE:  And if I might --
  

 5       JUDGE CLIFTON:  Please.
  

 6       MR. BESHORE:  -- just note there, they are heavy milk
  

 7   production counties which are not within current Southern
  

 8   California marketing area, but they are supply counties for
  

 9   that area.  And they are actually within what's called the
  

10   Northern California marketing area, but we would suggest their
  

11   exclusion because, from that area for call purposes, because
  

12   there are sources of milk closer to the Bay Area population
  

13   center we believe, than those counties.
  

14       JUDGE CLIFTON:  Excellent.  Thank you.  That was very
  

15   thoughtfully crafted.  Thank you.  Whoever did that.
  

16       MR. BESHORE:  Yeah.
  

17       JUDGE CLIFTON:  Are there other questions for Mr. Schad on
  

18   this topic?  There are none.  Thank you, Mr. Schad.  You may
  

19   step down.  Let's see.  It is 11:57.  This might be a good time
  

20   for us to talk about preliminary matters and other
  

21   announcements, and we can include in that how you all think the
  

22   rest of our schedule should go today.
  

23           Let's start with Ms. May.  Your typical announcements.
  

24   Today we limited you just to the layout of the building we're
  

25   in, and you may want to give us your normal welcome.  You did
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 1   tell us where the copy machine is.
  

 2       MS. MAY:  Laurel May.  You know where the copier is and the
  

 3   bathroom, what else do you really need to know?  All right.
  

 4           So welcome to everybody.  Glad that you are all here
  

 5   and appreciate those of you who have accepted the challenge to
  

 6   come and testify before us today.  If anybody who would, if
  

 7   anybody would like to testify who hasn't notified us about that
  

 8   yet, you are welcome to do so, and simply let us know and we'll
  

 9   bring you on up.  If anybody would like to ask questions of any
  

10   of the witnesses, you are welcome also to do that.  And to do
  

11   that you would simply approach the podium and let the Judge
  

12   know that you would like to ask a question of one of the
  

13   witnesses.
  

14           We are broadcasting this section of the hearing via
  

15   live audio feed that's accessible at www.ams.usda.gov/live.
  

16           The court reporter is recording official transcripts of
  

17   the -- wearily -- of the hearing, and she is getting those back
  

18   to us, and we are posting them on our AMS Dairy website as
  

19   quickly as possible.  Generally, two to three weeks after the
  

20   end of each hearing you will see the exhibits and testimony
  

21   that pertain to that week.
  

22           We did not bring extra copies of all of our other
  

23   exhibits today, just because we knew you were going to be a
  

24   little cramped in here, so as I mentioned earlier, you can
  

25   access up to Exhibit Number 74 I believe online right now on
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 1   the AMS Dairy website.  And that, I believe, is everything.
  

 2   Anything else?
  

 3       JUDGE CLIFTON:  I have got a couple of follow-ups, but I
  

 4   think that's good.  All right.  So here are my couple of follow
  

 5   ups.
  

 6           In case you miss via the audio feed some segment that
  

 7   you are interested in listening to, you may visit a website
  

 8   that is supplied by Agribusiness Publications.  And you will
  

 9   find that at www.my-dairyman.com.  I use a hyphen, some people
  

10   call it a dash, but it's my-dairyman.com.  Also, there are
  

11   links to exhibits, but it's exactly the same exhibits that are
  

12   already posted on the AMS Dairy website, it is just a link to
  

13   those.  It's not separate exhibits.  At first I was concerned,
  

14   I really didn't want exhibits on a website unless they were
  

15   official.  And although anyone can put anything on their
  

16   website, I am pleased that Agribusiness Publications has chosen
  

17   to do it that way.  So that means you have to wait until our
  

18   formal process has put those exhibits on the website to get
  

19   them.  So if you want to wait until you can see the exhibit and
  

20   then go to the testimony for that day to listen to it, you may.
  

21           You also may prefer to read the transcript.  That's
  

22   often faster, reading a transcript, but it's way more
  

23   interesting to listen to the speaker.  So that's a resource
  

24   that's available to you.  That's a resource that may be of some
  

25   use to those of you proposing transcript corrections.
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 1           I have indicated that I would prefer that when it comes
  

 2   time to propose transcript corrections, that the attorneys for
  

 3   the Proponents of Proposals 1 and 2 go first and do that heavy
  

 4   lifting for us.  And then we'll have everyone else respond to
  

 5   that.
  

 6           Now, I think the right way to respond to preserve not
  

 7   only your manpower, but also my reading, is to indicate what
  

 8   of, what would have been proposed is acceptable, and then just
  

 9   show what you disagree with or what you want to add to it.
  

10   That is a lot easier for me.
  

11           What I eventually will do then, is, for example, accept
  

12   the proposed corrections submitted by, and I'll say, unless I
  

13   disagree, and I'll say which ones I reject, and if I have any
  

14   additional of my own.  So that's how we'll get the transcript
  

15   corrections in.
  

16           Which means AMS Dairy will need to post all the
  

17   proposed corrections and my Order about them for it to be clear
  

18   to anyone how the transcript was corrected.
  

19           The timing of the transcript corrections will depend on
  

20   when the transcripts have been posted.  And they're being
  

21   delivered as we go, to the Hearing Clerk.  They go to
  

22   Agricultural Marketing Service within USDA, then they are
  

23   posted on a website and delivered to the Hearing Clerk.
  

24           Everything that will be filed post-hearing needs to go
  

25   both to AMS Dairy and to the Hearing Clerk.  And to deliver to
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 1   the Hearing Clerk, I want you to know the best delivery
  

 2   address.  I'm going to read it into the record.  Hearing
  

 3   Clerk's Office, I'm going to do this each day for the rest of
  

 4   our time here.  Hearing Clerk's Office, United States, or U.S.
  

 5   Department of Agriculture, Stop 9203, South Building, Room
  

 6   1031, 1400 Independence Avenue Southwest, Washington, D.C.,
  

 7   20250-9203.  Again, that 9203 is just the Stop number within
  

 8   the building by which people in the building sort the mail.
  

 9           If you want to hand-deliver your documents to the
  

10   Hearing Clerk, when you get to the security guard you will need
  

11   to telephone the Hearing Clerk.  You don't want a specific
  

12   phone number for the Hearing Clerk, you want the general number
  

13   for the Hearing Clerk's office, which would be answered by
  

14   anyone in the office.  And that number is (202) 720-4443.
  

15           Now, I'll need for AMS Dairy to announce how you want
  

16   everything delivered to you, whether you want it
  

17   electronically, whether you want it both electronically and in
  

18   hard copy, but what will be coming, of course, will be vast
  

19   volumes of paperwork, both proposed corrections, but more
  

20   importantly, the briefs.  And I want you all to help me with
  

21   the timetable of each of these things.  So be thinking about
  

22   it.
  

23           With regard to the transcripts being available for your
  

24   use, we are blessed that we have the very same person in the
  

25   room with us, hearing everything firsthand, also preparing the

7744



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1   transcript.  I can't tell you how much that helps.  It's an
  

 2   enormous advantage.  The disadvantage is, she's only one
  

 3   person, we keep her here more than eight hours a day, and
  

 4   there's no way she can keep up with our proposed idea that we
  

 5   would have all the transcripts posted within two weeks.  It
  

 6   just can't be done by one person.
  

 7           So I don't know exactly when transcripts will finally
  

 8   be available, but I don't think you should have to do either
  

 9   corrections or briefs until you have every volume of the
  

10   transcript, because some things came up later on that affected
  

11   what happened earlier.  So that means the timing that you
  

12   should propose to me should be a timing from when the last
  

13   volume of the transcript is posted online, something like that.
  

14   We don't know when that will be.  But you will calculate a
  

15   number of days or weeks or something like that for me.
  

16           So what I'm thinking in my mind is, first, the
  

17   Attorneys for Proposals 1 and 2 post proposed transcript
  

18   corrections, then the next deadline would be everybody else
  

19   suggest these transcript corrections.  Then I rule.  Then,
  

20   briefs come in, the initial briefs from anyone who wants to
  

21   file them will need a deadline, and then reply briefs from
  

22   anyone who wants to file them.  So reply briefs, as I mentioned
  

23   before, will not be required, but they may be extremely helpful
  

24   and instructive.
  

25           So be thinking of all that, because before we leave
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 1   here I need to give you those deadlines.  These will not be
  

 2   dates certain, they will be numbers of days after the events.
  

 3   I know the holidays are in there, and children are off school,
  

 4   and people spend time with their families, and that should be
  

 5   taken into account.
  

 6           The other thing that I want to take into account is, we
  

 7   need to know whether, before we leave here this week, we need
  

 8   to know whether we are coming back in December for any further
  

 9   evidence.
  

10           And, Ms. Hancock, in that regard, I want to go back to
  

11   what we talked about last week.  The two weeks that we have
  

12   hearing space reserved here in Fresno in case we need to come
  

13   back, are the weeks of December 7 and December 14.  And as I
  

14   recall what you said before we left on Friday, Ms. Hancock, is
  

15   that beginning December 9 you are not available.  So I'm
  

16   thinking if you want to put on additional evidence, probably it
  

17   would be on December 7 or 8 or both.  So be thinking about that
  

18   so that you can give us a report.  I don't expect you to decide
  

19   until after the testimony of Dr. Schiek and the
  

20   cross-examination of it.  And then you can determine whether
  

21   your clients want to put on evidence about the economic value
  

22   of exempt quota and the value of regular quota.  So you can
  

23   decide, not today, but eventually before we leave here this
  

24   week.
  

25           All right.  That's all my preliminary.  Who else has
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 1   preliminary issues, including today's schedule?
  

 2       MR. BESHORE:  With respect to the schedule, I would like
  

 3   maybe a, just a short three-minute break.  I'm not sure, well,
  

 4   Mr. Schad, our next testimony from Proponent witnesses is a
  

 5   14-page statement with 12 charts and tables, Mr. Schad has it.
  

 6   It's not going to get in before lunch if we start it now by any
  

 7   means.
  

 8           There may be dairy producers who could testify at this
  

 9   time, I'm not sure, but I would like to have two minutes, three
  

10   minutes to check that out and then suggest how we might
  

11   proceed.
  

12       JUDGE CLIFTON:  Excellent.  Three minutes is too short to
  

13   do anything.  We'll take a five -- Mr. English, would you like
  

14   to be heard with regard to preliminary matters?
  

15       MR. ENGLISH:  Yes.  Other than saying maybe if we got
  

16   Mr. Schad's testimony and we can look at it over lunch it might
  

17   shorten or organize cross-exam, but I leave it up to
  

18   Mr. Beshore.
  

19           I heard last week that he had sort of multiple parts,
  

20   we seem to have gotten soon, the shorter ones done that
  

21   Mr. Beshore referenced.  I understand Mr. Hollon's coming back
  

22   on Wednesday for maybe a couple of pieces, and there was some
  

23   suggestion that, by Mr. Beshore, that we might end up, or we
  

24   might not, we might end up with time tomorrow on our hands.
  

25   And obviously, if there's a gap in the schedule we hope to put
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 1   Dr. Schiek on in that gap, if there is one tomorrow.  But also,
  

 2   I would say if there is a gap, even if you have already started
  

 3   talking about some of the issues, we can use that time to talk
  

 4   more about official notice, corrections, and briefing.
  

 5           And I want to say something about corrections for a
  

 6   moment.  Yes, we're lucky enough to have the transcripts being
  

 7   available, a lot of them fairly quickly.  And yes, at times we
  

 8   have looked at those transcripts to look at specific pages.
  

 9   But if anybody in this room thinks that, at least I, and don't
  

10   know about Mr. Beshore, at least I have been spending one
  

11   moment of time looking to make corrections on transcripts, that
  

12   hasn't happened.
  

13       JUDGE CLIFTON:  Why don't you just comment.  I don't think,
  

14   I think a lot of people have no idea how much work goes on when
  

15   we're not in the hearing.  Why don't you give us just an idea
  

16   of what all of you have been doing.
  

17       MR. ENGLISH:  I can just say that, you know, we also have
  

18   other clients.  So, for instance, yesterday, I managed to spend
  

19   less than two hours on this yesterday, but I ended up spending
  

20   ten hours on other things yesterday.  And, you know, I think
  

21   I'm not speaking just for myself here, I think most people are
  

22   getting up very early in the morning, and we're getting to bed
  

23   very late at night, and I think unfortunately there's some
  

24   physical signs of that, like tight shirts.  But so, I mean,
  

25   it's been really extraordinary.  I think everybody -- I don't
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 1   think I can say this is just us, I know it's not just us.  I
  

 2   know it's true of everybody, and so it's just been very tough.
  

 3   So I just want to say that in advance.
  

 4           We are starting on the corrections, and I, at least,
  

 5   have a multi-week drive back to the East Coast when we are done
  

 6   anyway.  That's all I wanted to say.
  

 7           But I do want to say that if there is a gap tomorrow,
  

 8   that it seems to me we have things we can do to fill the time,
  

 9   and that may turn out to be there isn't time.  So --
  

10       JUDGE CLIFTON:  Does anyone else want to be heard before I
  

11   take the five-minute break?  No one.  Please be back and ready
  

12   to go at 12:20.  Gives you almost six minutes.
  

13       (Whereupon, a break was taken.)
  

14       JUDGE CLIFTON:  We're back on record at 12:22.
  

15   Mr. Beshore?
  

16       MR. BESHORE:  Thank you, your Honor.  At this time there
  

17   are two dairy producers who are here prepared to testify, and
  

18   we would like to allow them to, at this time, starting with
  

19   Mr. Van Steyn, who did introduce himself earlier for the record
  

20   this morning.
  

21       JUDGE CLIFTON:  Thank you.  Please come forward and please
  

22   walk between these two tables.
  

23           Mr. Van Steyn, even though you have already introduced
  

24   yourself, I'll have you do that again after I have sworn you
  

25   in.  We're distributing a document right now.  Does that relate
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 1   to Mr. Van Steyn's testimony?  It does.  So we'll wait until
  

 2   that is distributed and marked.
  

 3           All right.  We may need to hand out some of more of
  

 4   these, but we'll let Mr. Beshore tell us what we should have
  

 5   and then what we need.  Mr. Beshore?
  

 6       MR. BESHORE:  We should have a four-page statement, which
  

 7   is two pages front and back, begins, "Hello, my name is
  

 8   Case Van Steyn" pages are numbered, and then we have two,
  

 9   one-sided milk mailbox prices, documents, one ends in
  

10   June 2015 and the second in July of 2015.
  

11       JUDGE CLIFTON:  Very good.  All right.  Raise your hand if
  

12   you still need any of those.  It appears they have been
  

13   distributed.  Let us start with the statement and give it the
  

14   next number.  Do you have six separate things?  So you have got
  

15   four pages of typed and talk, and then two mailings from CDFA.
  

16       MR. BESHORE:  We can make them all one.
  

17       JUDGE CLIFTON:  And call them all one exhibit.  That is
  

18   very helpful.  Good.  Thank you.  Ms. Elliott, I think that is
  

19   184.  Do you agree?
  

20       MS. ELLIOTT:  Yes.
  

21       JUDGE CLIFTON:  All right.  We'll call all of this 184, and
  

22   I'm starting with the four pages of testimony.  And then for
  

23   the next page, Mr. Beshore, do you want the most current one or
  

24   the one -- which one do you want first?
  

25       MR. BESHORE:  Let's make them chronological.  So we have
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 1   the one ending in June and finally, the one with July.  We'll
  

 2   make the July Page 5, side 5 will be the July, the July mailbox
  

 3   milk prices ending in July 2015 and the final page would be
  

 4   milk mailbox prices ending June 2015.
  

 5           (Thereafter, Exhibit 184, was
  

 6            marked for identification.)
  

 7       JUDGE CLIFTON:  Very good.  Thank you.  All right.  So,
  

 8   Mr. Van Steyn, I'm going to swear you in.  If you would raise
  

 9   your right hand, please.
  

10           Do you solemnly swear or affirm under penalty of
  

11   perjury that the evidence you will present will be the truth?
  

12       MR. VAN STEYN:  Yes, I do.
  

13       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

14   name.
  

15       MR. VAN STEYN:  Case Van Steyn, C-A-S-E, the last name is
  

16   V-A-N, space, S-T-E-Y-N.
  

17       JUDGE CLIFTON:  Thank you.  Mr. Beshore?
  

18       MR. BESHORE:  Yes.
  

19                        DIRECT EXAMINATION
  

20   BY MR. BESHORE:
  

21      Q.  And, Mr. Van Steyn, have you prepared the document we
  

22   have identified as Exhibit 184, those materials, and would you
  

23   present them for us now?
  

24      A.  Yes, thank you.
  

25           Before I start on the document, I'll just give a little
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 1   bit of background about me so that if I mess this up, you will
  

 2   have to forgive me.  But I started out with getting accepted
  

 3   into the California Leadership Program, which many of you
  

 4   probably know what it is.  And I, one of the things I remember
  

 5   clearly about their focus was, get out of your comfort zone.
  

 6   Well, here I am.  So, anyway.  And I did that.
  

 7           And after that, I was involved in the Sacramento County
  

 8   Farm Bureau for over 30 years.  I was involved with the
  

 9   California State Farm Bureau for six years on the Board of
  

10   Directors, and Chairman of the Finance Committee for, I think
  

11   it was two or three.  I'm currently on the DFA Western Council
  

12   Board of Directors, and I also represent the Western Council at
  

13   the DFA Corporate Board of Directors.
  

14           I have been a -- I'm the -- I spent nine years on the
  

15   Western United Dairymen Board of Directors, and two years as
  

16   President.  I'm a member of the, represent the dairy industry
  

17   through the co-ops on the Ag Council of California.  I have
  

18   also spent time, a couple of years, I can't remember if it was
  

19   two, three or four, on the Milk Producers Security Trust Fund
  

20   run by CDFA.  And currently, I'm also the Chairman of an
  

21   organization called Cal Emco, which is a co-op that supplies
  

22   fertilizer to members based on a stock purchase program.  So I
  

23   think I would tell the Director of the Agricultural Leadership
  

24   Program that I did what he said, I got out of my comfort zone.
  

25   So thank you for that.
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 1           And now I'll start on the prepared statement.
  

 2           You have already got my name.  I operate three dairies
  

 3   in South Sacramento County with family and employees.  My story
  

 4   is similar to many people that have been here, including Joey,
  

 5   that's -- I added that -- and others that I have heard that
  

 6   have a similar story.
  

 7           My parents came from Holland to chase the American
  

 8   dream.  After World War II there wasn't a lot going on, so
  

 9   there was, the American dream of job, security, opportunity for
  

10   the future, I cannot imagine the emotions when my parents left
  

11   Holland with two small children, not knowing if they would ever
  

12   see their parents or if their grandparents would see their
  

13   grandchildren again.  It was a big step that most of us can't
  

14   comprehend, including me.
  

15           My dad got a job milking cows in Tracy, California.  He
  

16   worked for several years to save up a small sum of money to
  

17   start his own dairy.  He accomplished this by scrimping and
  

18   saving every dollar he could, and putting everything into a
  

19   savings account, which came first.  Living expenses were from
  

20   what's left over.
  

21           By using the savings and a loan from the bank, he
  

22   gathered up 20 cows and rented a place in Lockeford,
  

23   California.  No days off, no outside activities.  The goal was
  

24   committed to seven days a week.  Slowly but surely he added
  

25   cows, moved to another location, still in Lockeford.  And in
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 1   1956, the family moved to a ranch in a partnership with another
  

 2   dairy farmer in Elk Grove.  The cows were merged together of
  

 3   the two partners to a viable, to make a viable operation, which
  

 4   continues to this day.  In 1966, my dad bought out the partner
  

 5   and proceeded to accomplish his dream of owning his own dairy
  

 6   cows and land.
  

 7           In the early '60's, we shipped to an independent
  

 8   processor in Sacramento.  The market prices were stressed.  My
  

 9   father met with local dairymen, whom he and his partner rounded
  

10   up to have a discussion on what could be done, possibly even
  

11   including approaching the processor, processor for more money,
  

12   additional money.  The processor learned about this meeting and
  

13   my, that my dad had participated and organized, and sent a
  

14   fieldman for the company came by, and told us at the end of the
  

15   month our milk would not be picked up anymore.  Our contract
  

16   was cancelled.  I assume that the processor did this to make
  

17   sure that the other farmers that attended the meeting would not
  

18   proceed with any further discussions or meetings.
  

19           At the time of this area in approximately early '60's,
  

20   my dad's partner had a duck pond on the back of the ranch where
  

21   several of his friends would be invited to go hunting.  This
  

22   included a cabin with sleeping quarters.  It was far from any
  

23   other structures.  The people would hunt there, eat there,
  

24   sleep there, and drink there, I'm sure, and swap stories as in
  

25   today's proverbial "man cave" of today.
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 1           During these times, the topic of our contract being
  

 2   cancelled came up.  I'm sure it was right away, because we
  

 3   couldn't have, get to the end of the month.  Some of the duck
  

 4   hunting companions included the owners of Raley's Superstores,
  

 5   a construction contractor, and people associated with Borden's.
  

 6   By the time they ended their duck hunting event of the weekend,
  

 7   an agreement was reached that Borden's would supply products to
  

 8   Raley's, if Borden's would take us on and give us a contract.
  

 9   This would be similar to today's contract, including pooling
  

10   and quota.
  

11           Remember all this took place at a duck club.  We
  

12   received our contract and sold to Borden's.  Because of this
  

13   and maintaining our Class 1 usage, we were able to enter a new
  

14   California plan and receive quota holdings in '69.
  

15       JUDGE CLIFTON:  Let me interrupt you.
  

16       MR. VAN STEYN:  Sure.
  

17       JUDGE CLIFTON:  Read that again, the new California.
  

18       MR. VAN STEYN:  The new California, you might want to
  

19   insert the word "pooling plant" and "receive quota holdings".
  

20       JUDGE CLIFTON:  Okay.  I'm looking for the word "milk",
  

21   which you have written but you didn't read.
  

22       MR. VAN STEYN:  I'm sorry.
  

23       JUDGE CLIFTON:  Go ahead and read that sentence again, if
  

24   you would, however you want it to read.
  

25       MR. VAN STEYN:  Remember that all this took place at a duck
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 1   club.  We received our contract, sold to Borden's, sold milk to
  

 2   Borden's, add the word "milk" there.
  

 3       JUDGE CLIFTON:  Okay.  We're going to do that on the record
  

 4   copy.
  

 5       MR. VAN STEYN:  Because of this, and maintaining our
  

 6   Class 1 usage, we were able to enter the new California Milk
  

 7   Pooling plan, add the word "pooling", and receive quota
  

 8   holdings in 1969.
  

 9       JUDGE CLIFTON:  All right.  Let me make sure and coordinate
  

10   with Ms. Elliott.  Good.  Thank you.  We have added those two
  

11   words.  Thank you.
  

12       MR. VAN STEYN:  As you can see, having a secure home for
  

13   milk was totally at the hands of the processors who controlled,
  

14   who shipped where and when.  The farmers were totally at the
  

15   mercy of the processors, and it was clearly apparent that the
  

16   processors' interests were first.  So thank goodness for
  

17   friends, duck hunting, commitments made over breakfast that we
  

18   were able to survive in the dairy business in the mid '60's.
  

19           I emphasize it is extremely critical that we maintain
  

20   the quota system in California as we have done since '69.  That
  

21   change allowed many dairies to remain viable and participate in
  

22   the American dream.  Since many other dairy families roots, not
  

23   routes, I'm sorry, that's supposed to be roots.
  

24       JUDGE CLIFTON:  We'll spell it R-O-O-T-S.
  

25       MR. VAN STEYN:  Thank you.
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 1       JUDGE CLIFTON:  I'll bet a spell check changed that.
  

 2       MR. VAN STEYN:  I think that was probably true, because I
  

 3   the word I used was "roots".
  

 4           Trace back to Holland, Portugal, and many other places,
  

 5   they had many, they are and had many common goals.
  

 6           The dairy industry in California has met with bumps in
  

 7   the road, ups, downs, support, federal support price
  

 8   volatility.  Do we need to add the word federal in there?
  

 9       JUDGE CLIFTON:  Let's see, ups and downs, and federal
  

10   support price volatility?
  

11       MR. VAN STEYN:  Yes.
  

12       JUDGE CLIFTON:  Have you had any other support for prices?
  

13       MR. VAN STEYN:  No, not that I know of.
  

14       JUDGE CLIFTON:  Okay.  So we'll add the word "federal"
  

15   before the word "support".
  

16       MR. VAN STEYN:  But with all the bumps along the way, the
  

17   dairy farmers have been able to, and at semi-reasonable levels,
  

18   to allow for positive cash flow and some expansion.
  

19           In approximately 2007, decisions were made at CDFA in
  

20   pricing formulas that allowed the wheels to fall off the train,
  

21   and the California discount to begin, which continues to this
  

22   day.  The biggest priority as we discuss Federal Marketing
  

23   Orders in these hearings, is that we find a solution to end the
  

24   volatility and cause California's prices to be in reasonable
  

25   alignment with prices in the rest of the country.

7757



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1           A $3.00 discount of milk prices compared to other
  

 2   cheese making areas is unacceptable if California is to
  

 3   maintain leadership in the dairy industry in the future.  It is
  

 4   critical that we address these issues, including maintaining
  

 5   quota to be able to move forward and stabilize the dairy
  

 6   industry in California.
  

 7           We also need to consider California's regulatory
  

 8   climate, its consequences on dairies, including water, air --
  

 9   excuse me, including air, water, labor, environmental, and
  

10   animal care that add up to significant costs to a dairy's
  

11   P & L.
  

12           California has lost approximately 600 dairies since
  

13   2008, and has -- there's -- that's not quite right.  And has,
  

14   and continues to have sales of dairies going out of business on
  

15   a regular basis.  Currently there are shortages of milk in
  

16   California with most processors, and it's likely to get worse.
  

17           So as not to repeat previous testimony by co-ops, trade
  

18   organizations, individual dairymen, including Rob Vandenheuvel,
  

19   Rien Doornenbal, Melvin Medeiros, Joey Airoso, just ad lib him
  

20   in there -- I will try not to testify on details which I'm not,
  

21   my calculator doesn't do scientific stuff anyway, which I do
  

22   not have personal knowledge.  However, I can present the CDFA
  

23   Dairy Review, which I included two back pages which clearly
  

24   points out the California discount over the last six years, and
  

25   I might add that if we take the dairy view and go all the way
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 1   back to 2008 it becomes even more clear of how that, how
  

 2   serious this problem is.
  

 3            Thank you very much for your attention and accepting
  

 4   this testimony to be considered in a Federal Milk Marketing
  

 5   Hearing as it moves forward.
  

 6       JUDGE CLIFTON:  Thank you.  I want to coordinate with
  

 7   Ms. Elliott on changes we're going to make to your statement,
  

 8   so listen carefully, Mr. Van Steyn, and correct me if I don't
  

 9   have it quite right.
  

10           So on Page 1 I'm not changing anything.
  

11           On Page 2, the only change I made is in the very last
  

12   line I added the word "milk", so that it, so that phrase says,
  

13   "sold milk to Borden's."
  

14           Then on Page 3, the top line, I inserted the word
  

15   "pooling", so that the phrase says "the new California Milk
  

16   Pooling Plan," and then when I look at the second full
  

17   paragraph on that page, the next to the last line, I have
  

18   changed "routes" to "roots" R-O-O-T-S; and then the next line,
  

19   I have said, "there are" and "had many common goals."
  

20       MR. VAN STEYN:  I guess I meant the dairymen, all the
  

21   dairymen have many common goals with what I have listed.
  

22       JUDGE CLIFTON:  So we could say, instead of there are, we
  

23   could say, "the dairymen have had many common goals" would that
  

24   work?
  

25       MR. VAN STEYN:  California dairymen have many -- no, that's
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 1   not right.  "All dairymen have many common goals."
  

 2       JUDGE CLIFTON:  Okay.  So let's read from the beginning.
  

 3   "Since many other dairy families roots trace back to Holland,
  

 4   Portugal, and other places -- "
  

 5       MR. VAN STEYN:  I think I would go with California, because
  

 6   I'm the most familiar, and the presence of Portuguese and Dutch
  

 7   dairymen in California is much higher than the rest of the
  

 8   country, I think.
  

 9       JUDGE CLIFTON:  So we could say, right after "places" we
  

10   could say "California dairymen have had many common goals."
  

11       MR. VAN STEYN:  Have.
  

12       JUDGE CLIFTON:  "Have many common goals."  Okay.  So I'm
  

13   reading the sentence this way, Ms. Elliott, see if this works.
  

14   "Since many other dairy families roots trace back to Holland,
  

15   Portugal, and other places, California dairymen have many
  

16   common goals."  Okay.
  

17           Then, the next paragraph, I only put in one word, and
  

18   it's on the second line.  I inserted the word "federal" that's
  

19   with a small f, federal, in between "and" and "support", so the
  

20   last clause of that sentence reads, "and federal support price
  

21   volatility."
  

22           All right.  So Ms. Elliott and I are on the same page
  

23   for the record copies.  And Mr. Beshore, you may proceed.
  

24   BY MR. BESHORE:
  

25      Q.  Okay.  Mr. Van Steyn, could you just tell us, the last
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 1   two pages of Exhibit 184, are these the last two pages, are
  

 2   these documents which you received in the mail from CDFA?
  

 3      A.  Yes, sir.  But they are part of the California Dairy
  

 4   Review, which comes monthly.
  

 5      Q.  Okay.  And the information on them, which you want to
  

 6   call to our attention, is the mailbox price listings, which
  

 7   show a California mailbox price, and then mailbox prices for
  

 8   many other regions in the country, correct?
  

 9      A.  Yes, sir.
  

10      Q.  I think we can all compare those and see how they look
  

11   when you read them every month.  I have no other -- well, I do
  

12   have another question for Mr. Van Steyn.
  

13          Can you tell us just a little bit more about your three
  

14   dairies, who is involved in them and how many cows are you
  

15   milking there?
  

16      A.  We are milking a total of about 1200 cows on three
  

17   locations, two owned and one rented.  And the people involved
  

18   are my brother, who is a partner; and my son, who is going to
  

19   be a partner.
  

20      Q.  Very good.  Thank you.  Thank you, Mr. Van Steyn.  I
  

21   move for the administration of 184, and he will be available
  

22   for questions from others.
  

23       JUDGE CLIFTON:  You know, I forgot the changes on Page 4,
  

24   sorry, so I need to coordinate again with Ms. Elliott.  So
  

25   Ms. Elliott, I added in the second paragraph on Page 4, I
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 1   struck the word "the" and added "a dairy's" before "P and L".
  

 2   So the last phrase of that paragraph would read, "add
  

 3   significant costs to a dairy's P and L."
  

 4           And then in the next paragraph I changed that first
  

 5   line, would you again help, would you help me, Mr. Van Steyn
  

 6   and just read me how that should read, beginning with
  

 7   California?
  

 8       MR. VAN STEYN:  California has lost approximately 600
  

 9   dairies since 2008, and has had ongoing sales of dairies going
  

10   out of business on a regular basis.
  

11       JUDGE CLIFTON:  That's good.  Okay.  So all we do,
  

12   Ms. Elliott, is just insert the word "ongoing" before "sales".
  

13   And then in the next paragraph after the other gentlemen are
  

14   specifically named, I inserted "and Joey Airoso".
  

15       MS. ELLIOTT:  Would you spell that, please?
  

16       JUDGE CLIFTON:  Yes.  Joey, J-O-E-Y, and A-I-R-O-S-A, let
  

17   me make sure I've got that right.  Airoso, thank you,
  

18   A-I-R-O-S-O.  All right.  Thank you.
  

19           So does anyone wish to question Mr. Van Steyn before
  

20   determining whether you have any objection to the admission
  

21   into evidence of Exhibit 184?  No one.  Is there any objection
  

22   to the admission into evidence of Exhibit 184?  There is none.
  

23   Exhibit 184 is admitted into evidence.
  

24           (Thereafter, Exhibit 184, was
  

25            received into evidence.)
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 1       MR. BESHORE:  And now we'll put you well out of your
  

 2   comfort zone and make you available for cross-examination.
  

 3       JUDGE CLIFTON:  Thank you, Mr. Beshore.  Who would go next
  

 4   to ask for additional information from Mr. Van Steyn?
  

 5                        CROSS-EXAMINATION
  

 6   BY MR. FRANCIS:
  

 7      Q.  Will Francis, USDA.  Thank you, Mr. Van Steyn.  Just a
  

 8   couple questions.
  

 9           Are you appearing here today in support or opposition
  

10   to any particular proposals?
  

11      A.  Supporting Proposal Number 1, the co-ops proposal.
  

12      Q.  Okay.  And you mentioned you own quota.
  

13      A.  Yes, sir.
  

14      Q.  Can you tell us a little more about your quota
  

15   ownership and the importance that it has on your operations?
  

16      A.  The quota ownership in, that we participate in, helps
  

17   us to generate a higher premium on the part of our milk that
  

18   ends up in Class 1 usage.  And that's the, how the quota system
  

19   works to be able to help generate extra income without -- to
  

20   dairy farms on a regular basis.
  

21      Q.  Okay.  And just about your operations.  You mentioned
  

22   you have two separate locations?
  

23      A.  Three.
  

24      Q.  And you rent a third one?
  

25      A.  Right.

7763



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1      Q.  Are they all considered part of the same operation or
  

 2   are they separate entities?
  

 3      A.  They are -- boy, that's a tough question.
  

 4      Q.  The reason --
  

 5      A.  On the tax return they are all together, but with the
  

 6   co-op there are three.  How's that?
  

 7      Q.  I think that helps us.  Yes.  Okay.  Just for
  

 8   background.
  

 9      A.  Don't want to get a call from the IRS either.
  

10      Q.  The reason why I ask is, we look at the impact on small
  

11   businesses.  And the rough definition, while the actual
  

12   definition is based on total dollars, so it's $750,000 per year
  

13   annual gross income.  And I -- you don't need to tell me
  

14   specifics, but I'm assuming your operation is above that.
  

15      A.  If you add it all together, we would be over that.
  

16      Q.  Thank you.
  

17       JUDGE CLIFTON:  What are the names of the three dairies?
  

18       MR. VAN STEYN:  This is really creative.  It is Van Steyn
  

19   Dairy Number 1, Number 2, and Number 3.
  

20       JUDGE CLIFTON:  I like it.  What other questions are there
  

21   for Mr. Van Steyn?  Mr. Van Steyn, is there anything you would
  

22   like to add?
  

23       MR. VAN STEYN:  Yeah.  About the quota.  Dairy Number 3
  

24   does not have quota, so I can compare how that works for me,
  

25   and it does show clearly that the quota has value and that it's

7764



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1   an important tool for California dairymen.
  

 2           The other thing, I'm sorry about the mistakes, your
  

 3   Honor, but this -- you can tell this is not my occupation.
  

 4       JUDGE CLIFTON:  I think you did great.  I like very much
  

 5   your statement.  It's very clear.  As you can tell, people
  

 6   understood what you had to say, there aren't a lot of
  

 7   questions.
  

 8       MR. VAN STEYN:  They might want to go to lunch.
  

 9       JUDGE CLIFTON:  I just love how you explained how the dairy
  

10   stayed in business because of the social contacts at the duck
  

11   pond.
  

12       MR. VAN STEYN:  The old story about who you know -- it is
  

13   not what you know, it's who you know.  Sometimes that's
  

14   absolutely true.
  

15           I was just, I did not go to the duck club, I wasn't
  

16   invited.  I was in high school.
  

17       JUDGE CLIFTON:  Do you have any personal knowledge of
  

18   dairymen leaving the business?  And if so, in what geographic
  

19   area?
  

20       MR. VAN STEYN:  I guess my answer to that would be, in
  

21   California, because the number of dairies is limited and the,
  

22   when there's dairies going out of business, most brokers would
  

23   send a postcard or some announcement of a pending sale, and
  

24   they would use the list of contacts from CDFA, which would
  

25   include all dairies.  So we normally see those, and they are, I
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 1   have seen them in my area, close to me, and all over the state.
  

 2   And there are significant numbers of dairies, every week
  

 3   there's another one, or two weeks, going out of business and
  

 4   having a complete sale.  People that have been in the business
  

 5   for a long, long time, and they've just said enough.  And we
  

 6   don't have time to go into all the details, but that's, to me,
  

 7   when, as I grew up, I wore dairy clothes, I carried this stuff
  

 8   around.  And I used to advertise and do school tours and do all
  

 9   that stuff.  And because of all the negative publicity, and the
  

10   negative everything, including insurance companies, they don't
  

11   like it.  We end up stopping.  Don't do that anymore.  But
  

12   emotionally and personally it changes your view of the world.
  

13   So I'll stop there.
  

14       JUDGE CLIFTON:  Don't stop there.  It changes your view in
  

15   what way?
  

16       MR. VAN STEYN:  In view of the value of dairy, especially
  

17   to California.  It's not just the water, the air, and the
  

18   competition for land, but it is also the political view that,
  

19   this is my opinion, that dairies are a negative to the state's
  

20   economy.  And I don't think we're valued like we used to be,
  

21   including California's CDFA and our state leadership.
  

22       JUDGE CLIFTON:  Thank you.
  

23       MR. VAN STEYN:  That's definitely opinion.  But I could
  

24   support it.
  

25       JUDGE CLIFTON:  And we appreciate it.  Does anyone have any
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 1   additional questions for Mr. Van Steyn?  Is there anything
  

 2   would you like to add?
  

 3       MR. VAN STEYN:  No.  Just thanks for the opportunity to
  

 4   present and to tell a short story on how this, the whole system
  

 5   works.
  

 6       JUDGE CLIFTON:  Thank you.  We appreciate your being here,
  

 7   and your testimony, and your exhibits.  Thank you.
  

 8       MR. VAN STEYN:  Thank you.  I'm excused now?
  

 9       JUDGE CLIFTON:  Yes.  You may step down.
  

10       MR. BESHORE:   Your Honor, I would suggest at this time we
  

11   take our lunch break.  We do have a dairyman from Southern
  

12   California, Mr. Oosten, who is here, but he tells me he will be
  

13   able to testify after the lunch break.  And I would make
  

14   Mr. Schad's testimony available for distribution before lunch
  

15   so everybody gets a chance to have a preview and maybe that
  

16   will help things this afternoon.
  

17       JUDGE CLIFTON:  Is Mr. Barcellos also available after
  

18   lunch?
  

19       MR. BESHORE:  Mr. Barcellos is, and we hope to be joined by
  

20   Mr. Vlahos after lunch, also.
  

21       JUDGE CLIFTON:  We're distributing now two documents, one
  

22   is the testimony of Dennis Schad and the other is the exhibits
  

23   to go along with this testimony.  This particular testimony is
  

24   marked as second statement.
  

25           Ms. Elliott, I'll mark the testimony of Dennis Schad as
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 1   Exhibit 185.
  

 2           (Thereafter, Exhibit 185, was
  

 3            marked for identification.)
  

 4       JUDGE CLIFTON:  I'll mark the exhibits in support, as
  

 5   Exhibit 186.
  

 6            (Thereafter, Exhibit 186, was
  

 7            marked for identification.)
  

 8       JUDGE CLIFTON:  That suffices.  All right.  Good.  Then I
  

 9   think we'll take an hour and 15 minutes.  It is just after
  

10   1:00, it is 1:01.  Please be back and ready to go at 2:15.
  

11   That's 2:15.
  

12       (Whereupon, a break was taken.)
  

13                            ---o0o---
  

14
  

15
  

16
  

17
  

18
  

19
  

20
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24
  

25
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 1         MONDAY, NOVEMBER 16, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We are back on record at 2:27.  I would
  

 3   invite the next witness to come forward, please.
  

 4       MR. BESHORE:  Your, Honor at this time Michael Oosten, who
  

 5   has driven here five hours to testify.  He's prepared.
  

 6       JUDGE CLIFTON:  Thank you, Mr. Beshore.
  

 7           Welcome.  And I think you got here in time to go to
  

 8   lunch with some of the other dairy producers; is that true?
  

 9       MR. OOSTEN:  Yes, it is, yes.
  

10       JUDGE CLIFTON:  Good.  Very good.  I'll swear you in in a
  

11   seated position.  Would you raise your right hand, please?
  

12           Do you solemnly swear or affirm under penalty of
  

13   perjury that the evidence you will present will be the truth?
  

14       MR. OOSTEN:  Yes, I do.
  

15       JUDGE CLIFTON:  Thank you.  Please state and spell your
  

16   name.
  

17       MR. OOSTEN:  My name is Michael Oosten, M-I-C-H-A-E-L.  My
  

18   last name is Oosten, O-O-S-T-E-N.
  

19       JUDGE CLIFTON:  O-O-S-T-E-N?
  

20       MR. OOSTEN:  S-T-E-N, yes.
  

21       JUDGE CLIFTON:  Excellent.  Thank you.  Do you have any
  

22   document that you want to us distribute for people to look at
  

23   during your testimony?
  

24       MR. OOSTEN:  No, I do not.
  

25       JUDGE CLIFTON:  All right.  You may proceed.
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 1       MR. OOSTEN:  Well, first and foremost, I would like to
  

 2   thank everybody for the opportunity, and USDA, to tell my story
  

 3   and state my position here.  You know, I'm a first and
  

 4   foremost, I'm here to support Proposition 1, the Cooperatives'
  

 5   Proposal.  I sit on the Board of a Milk Producers Council, and
  

 6   been there since 2008.  And I'm also a reserve delegate for
  

 7   Land O'Lakes, so I'm a member-owner of Land O'Lakes.
  

 8           And -- any ways.  A little bit of my family history.
  

 9   You know, me and my family, we operate Marvo Holstein Dairies,
  

10   with my wife Jackie.  We have three kids, Mark, Jack, and Aly,
  

11   and we are partners in two dairies, both in San Jacinto.  I'm
  

12   also partners with my Sister Jeanna and Kristen, who are --
  

13   Jeanna is 28 years old, Kristen is 22 years old, and I just
  

14   turned 30 this year.  So I'm kind of young, I guess you could
  

15   say, but I have been in the industry for awhile, and I'll go
  

16   ahead and tell that story.  So but -- we're milking --
  

17       JUDGE CLIFTON:  Let me interrupt for just a second.  I need
  

18   to get some spellings.  How is your wife's name spelled?
  

19       MR. OOSTEN:  Well, it is actually, Jacklyn, J-A-C-K-L-Y-N.
  

20       JUDGE CLIFTON:  And is it with your wife that you operate
  

21   Marvo Holstein Dairy?
  

22       MR. OOSTEN:  Yes.  Yes.
  

23       JUDGE CLIFTON:  How is that -- how is the first word
  

24   spelled?
  

25       MR. OOSTEN:  Yeah, Marvo is M-A-R-V-O.
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 1       JUDGE CLIFTON:  All right.  And your sisters, how are their
  

 2   names spelled?
  

 3       MR. OOSTEN:  Jeanna, her name is J-E-A-N-N-A; and Kristen,
  

 4   her name is K-R-I-S-T-E-N.
  

 5       JUDGE CLIFTON:  And is anyone involved in that dairy
  

 6   besides you and your two sisters?
  

 7       MR. OOSTEN:  No.
  

 8       JUDGE CLIFTON:  And what is the name of that dairy?
  

 9       MR. OOSTEN:  They are both, well, one is called Marvo
  

10   Holstein Dairy, and the second dairy is called Marvo Holstein
  

11   Dairy Number 2.
  

12       JUDGE CLIFTON:  There's a pattern here.  Thank you.  You
  

13   may continue.
  

14       MR. OOSTEN:  Yeah.  And so between the two dairies, we have
  

15   2400 Holstein milking cows in our milking herd, so milking and
  

16   dry, and we also farm 1600 acres of row crops for forage for
  

17   the cows and San Jacinto.
  

18       JUDGE CLIFTON:  And I need help with the spelling of that,
  

19   please.
  

20       MR. OOSTEN:  San Jacinto, just like the famous battle in
  

21   Texas, S-A-N, and then the second word is J-A-C-I-N-T-O.
  

22       JUDGE CLIFTON:  Okay.  Now I feel foolish for having asked,
  

23   but I didn't quite catch it.
  

24       MR. OOSTEN:  No problem, I say it kind of fast.  Anyway,
  

25   our family dairy was founded, well started by my grandfather in
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 1   Paramount, California, which is by L.A. near Paramount Studios,
  

 2   I imagine.  I wasn't there when he started but -- any ways, and
  

 3   that was back in 1945.  So he started with 40 cows, milking
  

 4   them by hand.  And then, you know, later on they moved a number
  

 5   of times.  You know, when my dad was young, also.  They moved
  

 6   from Paramount to Artesia, it was just right down the way.  And
  

 7   later to Chino, and ultimately to San Jacinto, where my dad
  

 8   built the dairy where I currently live and operate.
  

 9           So and you know, the unique thing about my story is, my
  

10   journey in the dairy business started when I was really young.
  

11   My father unexpectedly passed away in 2003 at the age of 49, so
  

12   I was only -- I was only 17 at the time and still a Junior in
  

13   high school, so that kind of obviously made some pretty unique
  

14   challenges.  And he was preceded in death by my grandpa in 2002
  

15   of natural causes.  So I really got a baptism by fire.  So, you
  

16   know, so I was in charge of the whole thing.
  

17           And then, I was able, you know, complete high school,
  

18   graduated with honors in 2004.  And I did it while working in
  

19   the mornings, and everyday after school.  And with the help of
  

20   some good employees and our accountant.
  

21           And then after high school I was accepted to
  

22   UC Riverside, University of California Riverside, where I
  

23   studied Business Administration, and -- but after doing that
  

24   for about a year had a half I was really burdened with the
  

25   responsibility of running the farm and going to college
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 1   full-time.  I decided to prioritize it and I decided to
  

 2   transfer to Cal Poly San Luis Obispo, just to focus on the
  

 3   things I felt were most important in my business, so -- our
  

 4   business -- and so I went there to study Dairy Science, and I
  

 5   took classes there for about a semester and a half, just took
  

 6   the classes that I felt were most important to assist me in
  

 7   following my passion of being a better dairyman and being
  

 8   successful in the dairy industry.
  

 9           Then, you know, after doing that, and continuing to
  

10   work in the dairy, but in 2009 financial crisis hit, and the
  

11   resulting dairy market crash was exceptionally hard on us and
  

12   our family.  We were just beginning to kind of get
  

13   reestablished, and get used to, you know, the in's and out's of
  

14   the businesses, and we were hit really hard in 2003 with a
  

15   State Tax Bill from estate taxes of nearly two and a half
  

16   million dollars, so that was a really, really, really big
  

17   burden that we had to take on a lot of debt to be in order to
  

18   pay that down.
  

19           So in 2009, we were really hit again really hard with
  

20   the market crash, that dairy market crash that followed the
  

21   financial market meltdown.  And that led to another million
  

22   dollar loss.
  

23           So and now, since 2010, we have really continued to
  

24   struggle with a large disparity in the price paid for milk in
  

25   California versus what our counterparts get in the rest of the
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 1   country.
  

 2           So that's why I'm here today to offer support for
  

 3   Proposal Number 1, you know, the proposal offered by California
  

 4   Dairies, Land O'Lakes, and Dairy Farmers of America.  And since
  

 5   2010, the California 4b price has averaged a discount to the
  

 6   Federal Order Class III of $1.84 per hundredweight.  And that's
  

 7   just really large.  And assuming that that's 40 percent of the
  

 8   milk production in California is Class 4b, that has an impact
  

 9   cost of about 73, or .736 cents per hundredweight we calculated
  

10   on, just on our farm alone on our total sales.
  

11           So from 2010 to the first half of 2015, that impact has
  

12   impacted our dairy with the conservative estimate of about
  

13   nearly $1.8 million that we could have got potentially if we
  

14   were getting on a level playing field with the rest of the
  

15   country.  And we definitely obviously desperately could have
  

16   used that money to pay down debt, improve facilities, and
  

17   continue to do that.
  

18           It's just -- it's just, I can't reiterate enough how
  

19   important it is to be on a level playing field with other
  

20   producers in the rest of the country.  We just, you know, don't
  

21   enjoy the same advantages the State of California once did.
  

22   And I came in later, those, most of those advantages already
  

23   eroded by the time I came in.  And, you know, it's just, I just
  

24   feel we deserve a fair price and equal price parity, you know,
  

25   that's kind of the foundation of what orderly marketing I think
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 1   should be.
  

 2           And, you know, I mean, we just don't have a different
  

 3   minimum wages than the rest the country.  I mean, you know,
  

 4   Nebraska has the same minimum wage as Florida and all that
  

 5   other stuff.  Now, there are some states, California,
  

 6   Washington, New York, have higher minimum wages.  But, you
  

 7   know, maybe those cost of living there mandates that, I would
  

 8   imagine.
  

 9           And I would say a similar thing warrants that in the
  

10   price of milk.  There are some areas that get, you know, large
  

11   producer premiums, some areas that don't.  But at the end of
  

12   the day, they should at least have the same minimum price, I
  

13   feel.
  

14           You know, I mean, we need to encourage more younger
  

15   producers into this industry, into this state.  You know, many
  

16   of the, my neighbors that were the younger generation, many of
  

17   them have left.  Many of my neighbors have literally picked up
  

18   and moved.  You know, they didn't want me to put their names
  

19   out there, but, you know, they did.  And I have also had family
  

20   members that have gone out of business within the last five
  

21   years.  So this is just an unsustainable situation.  I can't
  

22   reiterate that enough.
  

23           Even the McKinsey Report back in 2006 did a survey, you
  

24   know, it was commissioned by the California Milk Advisory
  

25   Board, and at that time, already two-thirds of producers in the
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 1   State of California were pessimistic about the future of the
  

 2   state of the industry and the way things were going.  And I
  

 3   couldn't imagine what that survey would lead to, or what
  

 4   divulge if it was done today.  I would imagine it would be
  

 5   quite a bit higher than that.
  

 6           You know, we're kind of unique in our dairy situation
  

 7   also.  It's just always been a policy of my father's to provide
  

 8   health insurance for all of our employees and all their
  

 9   families.  I just had a meeting with our insurance agent here
  

10   just two weeks ago, and our costs are going up 30 percent for
  

11   next year for all of our employees, including myself 30 percent
  

12   increase.  And we have had this policy even prior to the
  

13   affordable care act and all those sorts of things, it is just
  

14   another cost of doing business.  It keeps going up.  And we
  

15   want to, you know, be able to continue to afford to provide
  

16   that for our employees and, you know, do a good job.
  

17           Another experience I also had.  We did do, attempt to
  

18   do some, or we did some, we did some hedging, milk price
  

19   hedging, with Archer Daniels Midland Investor Services.  But we
  

20   found that just the bases were too wide between the prices we
  

21   were receiving versus what our, versus what we were, the
  

22   contracts we were trading, and just, it just wasn't adequate
  

23   hedge against, you know, the volatility and against that stuff.
  

24   It was just buying and spending more money on another thing to
  

25   make another broker get their fee, and we just don't need more
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 1   bills, we need income.  And that's just the bottom line.
  

 2           Another big reason why I'm here today is, you know, me
  

 3   and my family, we are a quota holder.  We have had pool quota
  

 4   since it was incepted, and, you know, it's just very important
  

 5   to our dairy.  It is about 40 percent of our milk sales are
  

 6   quota milk sales.  And, you know, each year, that provides
  

 7   about an initial, a little over $350,000 of added income to our
  

 8   farm.  And that's just imperative to continue to, you know, pay
  

 9   for our employees' health insurance, and continue to be viable.
  

10   You know, we just, we don't have the, you know, we don't have
  

11   the new dairies by us, and there is a lot of urban growth, and
  

12   sprawl, and highland costs.  And we also have higher feed cost
  

13   due to the fact that we don't have the unit train and
  

14   infrastructure to bring in the grains that come in from the
  

15   Midwest.  And so that, that extra money is very helpful, very
  

16   essential to helping us make end's meet and continue to be
  

17   successful going forward.
  

18           I mean, and a loss of that asset on our balance sheet
  

19   would just be, would just be a catastrophic blow.  You know,
  

20   based on today's value, I mean, our quota holdings are valued
  

21   around $2.6 million, and to get that just wiped off our balance
  

22   sheet would be another just tremendous hit that would be almost
  

23   impossible to afford.
  

24           You know, again, on the quota issue.  I mean, I was
  

25   involved in -- in a group that flew back to Washington, D.C.,
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 1   when the 2014 Farm Bill was in the works.  This is back late
  

 2   2013, and we flew in, met with Diane Feinstein's office and a
  

 3   lot of her staff, and met with other members the House that are
  

 4   local representatives.  And we really urged them to get this
  

 5   California quota provision put into the Farm Bill because we
  

 6   knew it was just so imperative to get the support to move this
  

 7   process forward, to get the opportunity to have this
  

 8   opportunity to instill a Federal Milk Marketing Order here in
  

 9   California and that that --
  

10       JUDGE CLIFTON:  Let me stop you just a minute, have we lost
  

11   the audio feed?
  

12       MR. FRANCIS:  There is an echo on the Internet feed, that's
  

13   what we're being told.
  

14       JUDGE CLIFTON:  Thank you for the input.  Let's see if we
  

15   can get that fixed before the witness continues.
  

16       SOUND MAN:  I'm hearing no echo.  Was that reported from
  

17   somewhere outside the building?  Okay.  Could you check and
  

18   make sure that they don't have two instances running at once or
  

19   refresh the page.  That's usually the culprit.  I'm hearing no
  

20   echo.
  

21       JUDGE CLIFTON:  So refresh the page will usually help if
  

22   you are hearing an echo from somewhere outside this building?
  

23       SOUND MAN:  And just make sure that you don't have two
  

24   instances of the stream running at once.
  

25       JUDGE CLIFTON:  Make sure that you don't have two instances
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 1   of the stream running at once.  Thank you.
  

 2           Now, that I've got you interrupted, I want to go back
  

 3   to when you first started discussing quota.  You described it
  

 4   with a word before the word quota that I didn't quite catch.
  

 5   How would you have referred to quota when you first started.
  

 6       MR. OOSTEN:  Pool quota.
  

 7       JUDGE CLIFTON:  Pool quota, that was it.
  

 8       MR. OOSTEN:  Pool quota.
  

 9       JUDGE CLIFTON:  All right.  Now, when you are talking about
  

10   2013, Diane Feinstein's office, and pick it up from there if
  

11   you will.
  

12       MR. OOSTEN:  Sure.  So, I mean, you know, I'm involved in
  

13   Milk Producers Council being on the Board of Directors there,
  

14   and also in Land O'Lakes Leader Development, and that's what
  

15   ultimately flew out there with Land O'Lakes and National Milk
  

16   Producers Federation, which is the co-op kind of lobbying
  

17   organization there that's very involved in back in D.C. so I
  

18   have been pretty very engaged with them since 2012 or so, being
  

19   on the, on the Young Leaders Council, they called the YC
  

20   Council on the National Milk Producers Federation.
  

21           So anyway, we have a D.C. fly-in every June, and that
  

22   year just happened to be working on the Farm Bill.  It was just
  

23   a great opportunity to be there when all this was going on.
  

24   They were very engaged.  Every office we went to was very
  

25   engaged very yearning to learn, and know what we wanted, and
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 1   what we needed.  And the quota provision was just one of those
  

 2   things that we just told them it is absolutely essential in
  

 3   order to move this process forward in California.  Without
  

 4   that, we really cannot move this forward.
  

 5           So fortunately, the Farm Bill was ultimately passed the
  

 6   next year, and with the California quota provision intact, and
  

 7   you know, I just, I would, that was just a monumental step in
  

 8   moving this forward.  Because once we did that, they were able
  

 9   to draw up the language and get this thing proposed to USDA.
  

10           So, without that, I just don't think there would have
  

11   been the support in the Board of Directors of the major co-ops
  

12   absent that proposal, absent that provision, I mean.  And
  

13   that's just my experience being involved in MPC and LOL.
  

14   That's what we have been told all along.  That's just a very
  

15   contentious issue, and it is just not one that needs to be
  

16   dealt with in this proposal, that the -- we need to get our
  

17   industry healthy again.  That is the time to talk about quota
  

18   and whether to continue it or leave it as it is.  Right now we
  

19   just need to leave it as it is.  It is just too big of an asset
  

20   to get wiped off people's balance sheets.  And it's needed
  

21   income in the areas where a lot of it is held, you know, to
  

22   offset some of the disadvantages that those producers may have
  

23   that are closer to the Class I market.
  

24           I mean, the closer you get to the Class I market, the
  

25   higher land cost, there's just a lot of -- lot of additional
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 1   costs as you get closer to the urban centers.  So, you know,
  

 2   but that's, you know, we still have a lot of hope for the
  

 3   future.  I think, you know, it's been very encouraging for me
  

 4   personally to see the three major cooperatives, the three major
  

 5   trade associations in this state, and the vast majority of all
  

 6   the producers that I have talked to, and have relationships
  

 7   with are, it's just -- it's pretty unprecedented in my recent
  

 8   memory to see dairymen that united behind one proposal, and I
  

 9   mean, I hope that USDA can recognize that.  How united, how
  

10   much thought has gone into this proposal.
  

11           There's just been a tremendous amount of thought and
  

12   input in order to get this one solid piece together, and I'm
  

13   sure there's maybe minor rooms for improvement, but it's been a
  

14   well-thought out and well-presented proposal, I feel.
  

15           And also, with regards to some of the detrimental
  

16   effects that some people feel like will affect the other parts
  

17   of the country.  I mean, there's even producers that say Land
  

18   O'Lakes and both Dairy Farmers of America are national co-ops.
  

19   You know, we're, they are not just in California, they are not
  

20   just in Kansas, they are all over the place.  All the way from
  

21   the East Coast to the West Coast.  And I know that those boards
  

22   of directors would not vote for this proposal if they thought
  

23   it was going to put their East Coast producers at a significant
  

24   disadvantage or their West Coast procedures at a significant
  

25   advantage.  I just don't believe that they would do that.
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 1           And, you know, this is about fairness and quality, and
  

 2   parity in milk pricing, that's what this proposal is about, and
  

 3   it is becoming essential to, you know, for our future.
  

 4           So any ways, I just want to thank the USDA and
  

 5   everybody for the opportunity to be able to do this and state
  

 6   my position.  I really appreciate it.
  

 7       JUDGE CLIFTON:  You stated it very well.  Thank you.  Tell
  

 8   me again how to say your name.  Is it Oosten.
  

 9       MR. OOSTEN:  Oosten, yes.  It means East in Dutch.
  

10       JUDGE CLIFTON:  Who would like to be the first to ask for
  

11   additional information?  Mr. Beshore?
  

12                        CROSS-EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Marvin Beshore.
  

15           Thank you so much, Mr. Oosten, for taking the time and
  

16   effort to come here today.  It's a wonderful thing to have a
  

17   young dairyman.
  

18      A.  Thank you.
  

19      Q.  So how many employees do you have at your dairies?
  

20      A.  We have 27, including the Secretary and some part-time
  

21   employees, between the dairy and the farm.
  

22      Q.  And are some of those family members, I assume?
  

23      A.  Actually, not.  No, my sisters are not actively
  

24   involved in the dairy industry.  When my dad passed, they were,
  

25   Kristen I believe, was about nine years old, and Jeanna would
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 1   have been 15 and they -- they just weren't able to do that.
  

 2          My parents were actually divorced at the time, so my
  

 3   mom's not also not actively involved in the farm physically nor
  

 4   financially, also.
  

 5      Q.  So who carried it through when your father died?
  

 6      A.  Well, we had an Executor of the Estate who was our
  

 7   accountant, a long-time accountant and good friend of my
  

 8   father's, and we had a very good herd manager at the time also,
  

 9   who helped day-to-day operations and I learned a lot from him
  

10   as far as day-to-day management of the cattle.
  

11      Q.  So among the 27 employees are many of those heads of
  

12   household?
  

13      A.  Yes, absolutely.
  

14      Q.  Have you ever been to see been to any of the CDFA
  

15   hearings in recent years?
  

16      A.  I regrettably have not.  Sacramento is a little further
  

17   than Fresno, even I guess they have planes there.
  

18      Q.  You haven't experienced those frustrations firsthand
  

19   then?
  

20      A.  No, not firsthand.
  

21      Q.  Okay.  That's all I have right now.  Thank you very
  

22   much again.
  

23      A.  Thank you.
  

24       JUDGE CLIFTON:  I do think Clovis and Fresno were the
  

25   perfect location for these hearings.  We have had people travel
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 1   from as far as Maine to testify, the Commissioner of
  

 2   Agriculture from Maine was here Friday.  So there's interest
  

 3   all over the country, but there's so much agriculture in this
  

 4   valley, it is just astonishing.  All right.  Who else has
  

 5   questions?  Mr. English?
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. ENGLISH:
  

 8      Q.  Good afternoon -- Chip English -- and thank you for
  

 9   coming, sir.  I just have a clarifying question and maybe
  

10   there's just too many things going on, I wasn't listening.  You
  

11   mentioned ADM and hedging.  Correct?
  

12      A.  Yes, Archer Daniels Investment Services, yes.
  

13      Q.  Was that hedging for grain or for milk?
  

14      A.  No, it was milk futures, milk and cheese futures.
  

15      Q.  Okay.  Thank you.
  

16       JUDGE CLIFTON:  You mentioned that family members have gone
  

17   out of the business during the last five years.  I wanted to
  

18   clarify, what business did they go out of?
  

19       MR. OOSTEN:  The dairy industry in 2012.
  

20       JUDGE CLIFTON:  And from what county did they go out of
  

21   business?
  

22       MR. OOSTEN:  They were in Chino, in San Bernardino County.
  

23       JUDGE CLIFTON:  What other questions does anyone have for
  

24   Mr. Oosten?  Mr. Francis?
  

25   /////
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 1                        CROSS-EXAMINATION
  

 2   BY MR. FRANCIS:
  

 3      Q.  Thank you.  Will Francis, USDA.
  

 4          Mr. Oosten, thank you very much for taking that long
  

 5   drive to come and appear before us today.  We certainly
  

 6   appreciate you taking that time.  Just wanted to clarify.  You
  

 7   mentioned, after you talked about some of the devastating
  

 8   losses you had and after 2009, you mentioned something about
  

 9   $1.8 million impact on your farm.
  

10      A.  Yes.
  

11      Q.  And then you gave a dollar per hundredweight
  

12   equivalent.  I wanted to make sure we had that number correct.
  

13      A.  Yeah, the formula I used was -- I have the exact dollar
  

14   amount.  I calculated them all out here.  Yeah, so it was -- it
  

15   would be 2,444,340.91 pounds times $0.736 cents, equals a gross
  

16   amount of $1,796,090.88.
  

17      Q.  So that's less than a penny per hundredweight or was it
  

18   73.6 cents?
  

19      A.  Yes, 73.6 cents, yes.
  

20      Q.  Okay.  That's what I wanted to clarify because I think
  

21   you said $0.736 cents, so the correct number is 73.6 cents --
  

22      A.  Correct.
  

23      Q.  -- per hundredweight?
  

24      A.  Yeah, that's 40 percent of the $1.84 per hundredweight.
  

25      Q.  Okay.  And that's how you got the 1.8?
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 1      A.  Yeah.
  

 2      Q.  That's all I have.  Thank you.
  

 3      A.  Yeah.
  

 4       JUDGE CLIFTON:  You know, that's been our biggest trouble
  

 5   with numbers throughout, where does the decimal point go?  It's
  

 6   tripped up Agricultural Economists.  Who else has questions for
  

 7   Mr. Oosten?  Mr. Oosten, is there anything you would like to
  

 8   add?
  

 9       MR. OOSTEN:  No, not at this time.
  

10       JUDGE CLIFTON:  All right.  Thank you.  You are amazingly
  

11   laser-like in your focus on the issues, and it helped that we
  

12   had so much testimony before you got here.
  

13       MR. OOSTEN:  Thank you, your Honor.
  

14       JUDGE CLIFTON:  Thank you.  You may step down.
  

15   Mr. Beshore?
  

16       MR. BESHORE:  We do have Mr. Barcellos to testify later,
  

17   but Mr. -- or when Mr. Vlahos arrives to present him.  But in
  

18   the meantime I would like to start with Mr. Schad, and if we
  

19   come to a convenient point, perhaps we can break his testimony
  

20   and take Mr. Barcellos.
  

21       JUDGE CLIFTON:  Excellent.  Now, we have already had
  

22   distributed two documents that relate to the testimony we're
  

23   about to hear.  I want you to raise your hand if you need
  

24   copies.  They are Exhibit 185, which is entitled Testimony of
  

25   Dennis Schad, Second Statement, Rebuttal.  And Exhibit 186, the
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 1   exhibits in support of that statement.  Does anyone still need
  

 2   a copy?  All right.  It appears everyone's good.
  

 3           Mr. Schad, you remain sworn.  I would like you again to
  

 4   state and spell your name.
  

 5       MR. SCHAD:  My name is Dennis, D-E-N-N-I-S, Schad,
  

 6   S-C-H-A-D.
  

 7       JUDGE CLIFTON:  Thank you.  Mr. Beshore, you may proceed.
  

 8                       DIRECT EXAMINATION
  

 9   BY MR. BESHORE:
  

10      Q.  Okay.  So, Mr. Schad, I would like you to proceed with
  

11   your testimony that's been marked as 185.  And as you go
  

12   through your testimony and you refer to, or it's appropriate to
  

13   refer to the graphs and tables and exhibits in Exhibit 186,
  

14   just deviate from the written prepared statement and move to
  

15   those documents when it is appropriate, if you would.
  

16      A.  Okay.
  

17                 Cooperatives' Rebuttal Testimony
  

18   I.  Pooling of Milk in FMMO 1
  

19           The Dairy Institute entered Exhibit 23 into the record
  

20   on September 28th, 2015.  (Noted in testimony page 1051) and
  

21   FMMO document
  

22      Q.  FMMO 1?
  

23      A.  FMMO 1 document, "Nonpool Handler Listing August 2015."
  

24   The witness representing Proposal 1 was questioned about the
  

25   products manufactured in the various plants listed on the
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 1   report.  The witness was asked, "And being a nonpool plant
  

 2   means that they are not subject to minimum price regulations in
  

 3   the Federal Order, correct?"  The witness answered
  

 4   affirmatively.
  

 5           The question implies that dairy plants and handlers are
  

 6   routinely depooling milk of dairy farmers associated with
  

 7   FMMO 1.  As an active participant in the marketing of milk in
  

 8   the FMMO 1 marketing area, I can note that actually very little
  

 9   milk is depooled in the marketing area of the Northeast FMMO.
  

10   That Order contains a provision, Dairy Farmers for Other
  

11   Markets (Section 1001.12(b)(5) and (6)), which excludes the
  

12   milk from the pool of any dairy farmer that has been depooled.
  

13   This onerous provision assures that virtually all milk
  

14   associated with the Order remains pooled at all times, even
  

15   when there is a negative PPD.  Milk delivered to plants listed
  

16   on Exhibit 23 is routinely pooled on Federal Order 1.
  

17   II.  Pay Prices and Class III Price in the Federal Orders
  

18           Dairy Institute Exhibit 102 purports to demonstrate
  

19   that dairy farmers in Texas, New Mexico, and Michigan, have
  

20   been, and are currently, being paid below the Class III price.
  

21   As evidenced, the witness subtracted the State's, the witness
  

22   subtracted from the State's All Milk price, the sum of the
  

23   State's Class III price at test, (witness used FMMO monthly
  

24   tests when State specific milk tests were unavailable) plus the
  

25   month's FMMO PPD, I'm sorry, Producer Price Differential (PPD)
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 1   adjusted for the state's location differential.  Putting aside
  

 2   our reservation as to whether a state's All Milk price less
  

 3   that state's Class III at its component test (or FMMO as a
  

 4   proxy for the state's component test) plus the FMMO PPD
  

 5   adjusted for the state's location is a proper measure by which
  

 6   to conclude the dairy farmers in that state are paid less than
  

 7   the Class III price.  The Proponents of Proposal 1 offer
  

 8   Exhibit 12.A.  Difference Between All Milk and Class III Test
  

 9   Plus Adjusted PPD 2009-2015.  Using the same --
  

10       JUDGE CLIFTON:  You left out the word "price" so please
  

11   read that again.
  

12       MR. SCHAD:  Exhibit 12.A. Difference Between the All Milk
  

13   Price and the Class III (at test) Plus --
  

14   BY MR. BESHORE:
  

15      Q.  Should that say "at test"?
  

16      A.  At test.
  

17      Q.  For the title of the graph?
  

18      A.  Yes.
  

19          (At test) Plus Adjusted PPD 2009-2015.  Using the same
  

20   measure as the Dairy Institute's, six states:  Wisconsin,
  

21   New York, Pennsylvania, Iowa, South Dakota, and Minnesota,
  

22   representing 51 percent of the nation's cheese production,
  

23   have, in every month during the last five and a half years,
  

24   paid dairy farmers in excess of the Class III price.
  

25      Q.  How about we look at Exhibit 12.A at this point?
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 1      A.  I was just about to.
  

 2      Q.  Thank you.
  

 3      A.  We turn to Exhibit 12.A.  it is a very busy graph
  

 4   because what you are doing is showing six different states over
  

 5   five years, and the calculation which the Dairy Institute
  

 6   provided for three other states.  Notice that blue was
  

 7   Wisconsin, and if you look at the bottom you will see on the
  

 8   legend that it is minus 10 cents, and that's to represent the
  

 9   Wisconsin's negative PPD to the Order.  The adjusted PPD in
  

10   Wisconsin relative to the announced Order 30 PPD.  And the same
  

11   for the other states; New York, Minnesota, Pennsylvania, Iowa
  

12   and South Dakota.
  

13          Again, the point here is that five and a half years,
  

14   six states representing 52 percent of the nation's cheese
  

15   production, the dairy farmers weren't paid above the Class III
  

16   price.
  

17      Q.  So is the amount that the legend of the graph or the
  

18   scale of the graph on the left, is in dollars and cents per
  

19   hundredweight?
  

20      A.  Yes, they are.  And you will notice that the very
  

21   lowest axis there is zero.  So it goes from zero to 50 cents
  

22   per hundredweight, to $1.00, to $1.50, and $2.00.
  

23      Q.  And those are amounts above the Class III price that
  

24   result from the the equation indicated in the graph?
  

25      A.  Yes.
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 1      Q.  Okay.  Now, should we add the word "at" before "test"
  

 2   in the parentheses in the title to the graph?
  

 3      A.  Yes.
  

 4      Q.  Okay.  So that you -- you -- what does that mean?
  

 5   Explain that.
  

 6      A.  It means that when I calculated the Class III price, I
  

 7   did it based on the monthly test of the -- and in this case,
  

 8   none of the states have a state-specific test, and so I used
  

 9   the same procedure that Dairy Institute did when faced with a
  

10   state that did not have a state-specific test.
  

11      Q.  Okay.  So it's not a 35, it's not at test minus 3.5, it
  

12   is at test minus that test for the All Milk price at test,
  

13   which is an at test price?
  

14      A.  Actually, I built up the Class III price based on the
  

15   protein test in butterfat and other solids on a monthly basis
  

16   for all six Federal Orders, for all six states.
  

17      Q.  Okay.  So at the bottom of the graph there's a number
  

18   behind each state.
  

19      A.  That's correct.
  

20      Q.  Could you just tell us what -- tell us --
  

21      A.  As I indicated before, if you take Wisconsin and see a
  

22   minus 10 cents behind it, that indicates that Wisconsin's minus
  

23   the minimum of the average PPD for Wisconsin dairy farmers was
  

24   10 cents below the announced order 30 PPD.
  

25      Q.  Is that another way of saying that you estimated the
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 1   average milk was in the minus 10 cent zone in the Order?
  

 2      A.  Yes.  Well, no, in Wisconsin.
  

 3      Q.  In Wisconsin, the average milk in the Wisconsin was in
  

 4   the minus 10 zone.
  

 5      A.  Yes.
  

 6      Q.  Okay.  And then is that the same, the same thing
  

 7   represented for the other states as you go across?
  

 8      A.  Yes.  New York, I estimated the cheese production in
  

 9   the minus 75 zone; Minnesota, minus 15 zone; Pennsylvania,
  

10   minus 45; Iowa, minus 22; and South Dakota minus 30.
  

11       JUDGE CLIFTON:  Let me interject.  I know we're all looking
  

12   at it, Mr. Schad, but just for clarity, since all of these
  

13   things are expressed in dollars and cents, would you read them
  

14   again?
  

15       MR. SCHAD:  Yes.  Wisconsin, at minus cents per
  

16   hundredweight; New York, at minus 75 cents per hundredweight;
  

17   Minnesota, at minus 15 cents per hundredweight; Pennsylvania,
  

18   at minus 45 cents per hundredweight; Iowa, at minus 22 cents
  

19   per hundredweight; and South Dakota at minus 30 cents per
  

20   hundredweight.
  

21       JUDGE CLIFTON:  Thank you.  And allow Ms. Elliott and I to
  

22   catch up with the changes on the record copies.  We're going on
  

23   this graph, where it says in parentheses "test" we're going to
  

24   insert "at" so that that will look "at test" just after the
  

25   phrase "the Class III" with that being a Roman numeral III.

7792



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1   And on Page 3 where Mr. Beshore first mentioned it, we are also
  

 2   changing test to "at test" in the first line that's bolded on
  

 3   Page 3.
  

 4       MS. ELLIOTT:  Okay.
  

 5       MR. BESHORE:  Okay.  And I wonder if just for clarity we
  

 6   might add the word "price" before the paren "at test" in both,
  

 7   on Page 3 and in the title to Graph 12.A so that it reads
  

 8   "difference between All Milk price and the Class III price (at
  

 9   test)."
  

10       JUDGE CLIFTON:  Thank you.  I would like that.  So,
  

11   Ms. Elliott, same location, just prior to the parentheses we're
  

12   adding the word "price" both on the graph and on Page 3, just
  

13   after the words "the Class III" Roman numeral III.
  

14       MS. ELLIOTT:  Okay.
  

15   BY MR. BESHORE:
  

16      Q.  Okay.  Are you -- are we ready to go back to the text
  

17   on Page 3 then, Mr. Schad?
  

18      A.  Yes, about the middle of the first first paragraph.
  

19           These pay price levels are further confirmed by
  

20   Exhibit 12.B. The Market Administrator's Bulletin for FMMO 1
  

21   for June 2013.  On pages 2 and 3, the Market Administrator
  

22   disaggregated the Order's mailbox prices for the first quarter
  

23   of 2013, parsing out the effects of transportation, producer
  

24   PPD payments, and producer premiums on the reported mailbox
  

25   price.  Table 3 of Exhibit 12.B shows that the average premium
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 1   paid to dairy farmers in the Northeast, including Pennsylvania
  

 2   and New York, during the period, was $1.06 above Federal Order
  

 3   minimums.
  

 4           And if we turn to the next exhibit.
  

 5      Q.  So we turn to Exhibit 12.B?
  

 6      A.  Right.
  

 7      Q.  And --
  

 8      A.  And we turn to --
  

 9      Q.  The second page.
  

10      A.  The second page.  On the right hand column you will see
  

11   what Table 3, it is the second table in that column.  And,
  

12   again, what's being done here is the Market Administrator in
  

13   Federal Order 1 took the mailbox price and parsed out certain
  

14   pieces of it in order for us to determine what was the average
  

15   PPD, what was the average transportation factor within, and
  

16   also the premium level.  So as you see on Table 3 for the
  

17   average for that first quarter, New England's average premium
  

18   was $1.05; New York, $1.08; and Pennsylvania, $1.06, with $1.06
  

19   average for the Northeast.
  

20      Q.  So again, this confirms -- this is just another data
  

21   set which confirms that producers in Federal Orders where
  

22   cheese is produced, are being paid well over the minimum price
  

23   per, for their Class III milk for cheese?
  

24      A.  Yes.
  

25      Q.  Okay.  Anything more on, from Exhibit 12.B?
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 1      A.  No.
  

 2      Q.  Okay.  Could you --
  

 3      A.  Go ahead.
  

 4   III.  Sales Below Federal Order Minimum Prices in FMMO Markets
  

 5           Multiple Dairy Institute witnesses have asserted that
  

 6   producer milk that has satisfied its class obligation to the
  

 7   FMMO pool, nevertheless is routinely offered to manufacturing
  

 8   plants at below class prices.  DIC witnesses assert that this
  

 9   "cheap milk" would unfairly compete with California cheese
  

10   plants under Proposal 1.  Land O'Lakes is a major marketer of
  

11   milk in FMMO's 1, 30, and 32.  I have asked the Cooperative's
  

12   accounting department to aggregate the volumes of milk in our
  

13   two marketing areas that were sold at "distressed" or
  

14   under-class prices during 2014.  That year was a particularly
  

15   stressful with increasing milk production in the Cooperatives'
  

16   milk sheds and falling commodity prices.  Minnesota and
  

17   Wisconsin, states that dominate Land O'Lakes Midwest supply,
  

18   increased production by 4.3 percent, and in LOL's major milk
  

19   shed in the Northeast, Pennsylvania, milk production grew by 2
  

20   percent.  From a high of $2.35 in September, the NDPSR cheese
  

21   price fell to $1.74, while the NDPSR nonfat powder price
  

22   decreased by $0.83 cents (40 percent) from its high in March to
  

23   its lowest price in December.  Last year's marketing
  

24   environment could hardly be characterized as a "sellers'
  

25   market".
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 1           As noted, the LOL accounting department reported to me
  

 2   the volumes of milk sold under class during 2014.  In the
  

 3   Northeast 0.68 percent of the milk marketed (not including the
  

 4   deliveries to Land O'Lakes plants) was sold at under class or
  

 5   distressed prices, while 1.07 percent of LOL's Midwestern
  

 6   marketed milk was sold at under class prices.  The weighted
  

 7   average of these two -- I'm sorry, the weighted average of
  

 8   these below class sales for the two LOL regions is .0 -- I'm
  

 9   sorry, 0.9 percent.  If we used Hilmar's weighted average below
  

10   class price of the distressed milk of $2.24 --
  

11      Q.  Distressed milk sales?
  

12      A.  I'm sorry, distressed milk sales.
  

13      Q.  Maybe start that sentence again.  Go ahead.
  

14      A.  If we used Hilmar's weighted average below class price
  

15   of distressed milk sales of $2.24 (Exhibit 98, Page 5) the
  

16   value is about 2 cents per hundredweight across the
  

17   Cooperatives' third party milk sales.
  

18      Q.  Now, let me just interrupt you there, Mr. Schad.  If
  

19   you were to include the Cooperative volumes to your own plants,
  

20   what effect would that have on those calculations?
  

21      A.  Oh, it would -- it would dilute it in a major way.
  

22   That it would, the 2 cents would -- would, my guess would be
  

23   cut in half or would be just a tad over 1 cent.  And also I
  

24   would like to point out while I'm stopped here, this includes
  

25   distressed milk sales which would be milk sold under class
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 1   because it didn't have the proper type of seals on it, or it
  

 2   was high bacteria of the plant was sold to a salvaging plant.
  

 3   So it includes everything that was below class from that dairy,
  

 4   below class price.
  

 5      Q.  In other words, in reference to the sales you have just
  

 6   indicated, in the routine course of marketing milk, there's a
  

 7   certain -- there are certain events that happen or -- or things
  

 8   occur which cause loads of milk to be sold at distress or low
  

 9   prices, under class prices, correct?
  

10      A.  That's correct.
  

11      Q.  Regardless of the market conditions, it is just part of
  

12   the events of marketing milk?
  

13      A.  Yes, that's very correct.
  

14      Q.  Okay.  So when you are talking about broken seals, can
  

15   you just explain that that is?
  

16      A.  Tank trucks are required to be sealed at all of the
  

17   compartment top, all the lids, as well as the door in the back.
  

18   Sometimes the seals do not correspond with the -- with the
  

19   paperwork.  And while the driver can testify that he's been
  

20   with the truck the entire time.  There are dairy plants, many
  

21   dairy plants, who won't take that at full price.
  

22      Q.  Okay.  And that's --
  

23      A.  Take that load of milk at full price.
  

24      Q.  Because the paperwork and the seals is part of the,
  

25   just part of providing a quality product that meets all the
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 1   required health and sanitation codes?
  

 2      A.  Yes.
  

 3      Q.  Okay.  And there's a certain percentage of those sales
  

 4   that are just in the routine everyday of marketing large
  

 5   volumes of milk, correct?
  

 6      A.  Yes.
  

 7      Q.  Okay.  And they are included in the under class sales
  

 8   that you have testified to here in Land O'Lakes --
  

 9      A.  Yes, distressed and under classes.
  

10      Q.  Okay.  And 2014 was a, when you say, just to be clear,
  

11   when you say could hardly be characterized as a sellers'
  

12   market, you are understating the marketing conditions during
  

13   that year?
  

14      A.  Yes.  My feeble attempt at humor.
  

15      Q.  In other words, it was a buyers' market?
  

16      A.  Yes, sir.
  

17      Q.  Okay.  Do you have anything more on that point?
  

18      A.  No.
  

19      Q.  Okay.  Would you continue then with the text on Page 4?
  

20      A.  Elvin Hollon's testimony later in this hearing will
  

21   present DFA's nationwide experience which confirms the limited
  

22   impact of below class sales in Federal Order markets.
  

23          Dr. Schiek testified to the existence -- I'm sorry,
  

24   I'll start again.  Dr. Schiek testified to the existence of
  

25   lack of willing capacity.
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 1      Q.  Or maybe just the lack of?
  

 2      A.  The existence -- existence lack of willing capacity
  

 3   during the period.
  

 4       JUDGE CLIFTON:  Let's get it right and Ms. Elliott and I
  

 5   will make the changes.  So do you want to us strike the word
  

 6   "existence" or just add the word "of"?
  

 7       MR. SCHAD:  "Of the" between "existence" and "lack".
  

 8       JUDGE CLIFTON:  All right.  Ms. Elliott, we'll just insert
  

 9   two words "of the" in between "existence" and "lack".
  

10       MS. ELLIOTT:  Okay.
  

11       JUDGE CLIFTON:  Thank you.
  

12       MR. SCHAD:  I'll start again.
  

13           Dr. Schiek testified to the existence of the lack of
  

14   "willing capacity" during the period in 2007 and 2015 when milk
  

15   was exported from California at considerable loss to handlers.
  

16   His testimony was confirmed by the Leprino witness.  He
  

17   implied, had the State regulations allowed, cheese plants would
  

18   have taken volumes above their supplier contracted volumes,
  

19   thereby mitigating the out-of-market cost incurred by handlers.
  

20   The Proponents of Proposal 2 assert that the inclusive pooling
  

21   provisions of Proposal 1 would again leave its members without
  

22   "a market clearing" pricing alternative for incremental
  

23   volumes.
  

24           The provisions of Section 1051.73 "Payments to
  

25   Producers and Cooperative Associations" require that minimum
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 1   class prices are paid.  The accounting for the enforcement of
  

 2   this provision is made at month -- at month's end, and all
  

 3   payments made by the pool plant are summed against the volumes
  

 4   and components of milk received at the plant.  All handlers
  

 5   have testified that premiums above minimum prices are paid in
  

 6   the California market.  Hypothetically, if a plant is paying an
  

 7   average premium above minimums of 25 cents per hundredweight,
  

 8   and the price of the incremental market clearing milk is $2.50
  

 9   under class (Hilmar testified that its weighted average cost
  

10   was $2.24 plus transportation, Exhibit 98, Page 5) the buyer
  

11   and seller could agree to deliver a volume equal to ten percent
  

12   of the monthly sales volume as additional milk to the plant at
  

13   the incremental "market clearing" price.  If a plant bought
  

14   five million pounds of milk per day, the hypothetical example
  

15   would allow the plant to buy 500,000 pounds of milk (10 truck
  

16   loads) per day at the "market clearing price".  Under Proposal
  

17   1, the FMMO audit would reveal that the aggregate monthly sale
  

18   was at or above minimum class prices.
  

19   BY MR. BESHORE:
  

20      Q.  So if I could just interrupt you there.  So your
  

21   testimony is that it's possible to have market clearing
  

22   transactions within Federal Order markets while meeting the
  

23   terms of the orders.
  

24      A.  Yes.
  

25      Q.  Okay.  Please continue.
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 1      A.  Heading 4.
  

 2   IV.  The Limited Financial Effect of Depooling in the Federal
  

 3   Orders
  

 4           The Hilmar witness, represented the Dairy Institute of
  

 5   California, offered Exhibit 100 to show that there is massive
  

 6   depooling of Class III milk in the Federal Order.  As evidence,
  

 7   the witness provided a copy of Table 5 from the Pacific
  

 8   Northwest (FMMO 124) annual report showing large decreases in
  

 9   producer receipts allocated to Class III.  I suspect the
  

10   witness is incorrect.  I'll read it from the beginning.  I
  

11   suspect the witness is correct in assuming that the decreases
  

12   in Class III receipts in February, April, October, and
  

13   November, were due to handlers, pooled on that Order, choosing
  

14   not to report the milk of dairy farmers delivered to Class III
  

15   plants during the month.  There are two things to note:  First,
  

16   by depooling, the handler is avoiding payment into the pool of
  

17   monies from the Class III price.  In effect, the handler is
  

18   avoiding the sharing of a portion of the Class III price to the
  

19   pool.  If the sale is to a third -- if the sale is a third
  

20   party Cooperative sale to a cheese manufacturer, when the milk
  

21   is pooled, the Cooperative must pay the difference between the
  

22   sale price received from the cheese manufacturer and the
  

23   uniform price into the pool.  The second point is that Order
  

24   124 contains among the most liberal repooling provisions of any
  

25   Order.  Therefore, depooling of Class III milk on FMMO 124
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 1   would be expected to be the most expensive in the Federal Order
  

 2   system, and reflect the most impacts on the competitive value
  

 3   of Class III milk.  The DIC witness provided no study of the
  

 4   financial impacts of depooling.
  

 5      Q.  Could you read that sentence again?  I think --
  

 6      A.  The DIC witnesses --
  

 7      Q.  Thank you.
  

 8      A.  -- provided no study of these financial impacts of
  

 9   depooling.
  

10          In order to measure the financial significance of
  

11   depooling in the Federal Orders, I estimated those impacts in
  

12   the next four Cooperatives' exhibits.  For the calendar year
  

13   2014, Exhibit 12.C. Value of Depooling FMMO 124-2014 estimates
  

14   the volumes of Class III milk depooled by handlers in FMMO 124,
  

15   and quantifies the financial effect of depooling across milk
  

16   used to produce cheese in Order 124.  In Exhibit 12.C the
  

17   volume of the months in which the PPD was positive was summed
  

18   and divided by the days in those months to estimate the base
  

19   daily average of Class III receipts in that Order.  In months
  

20   where the PPD was negative, the Order's actual Class III volume
  

21   was subtracted from the Order's daily average, multiplied times
  

22   the days of the month, estimating the volume of milk depooled
  

23   during that month.  At the bottom of the table, the month's
  

24   depooled volumes were multiplied times the month's FMMO
  

25   negative PPD.  Those values were summed and divided by "the
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 1   milk used to produce cheese" which was the sum of the annual
  

 2   reported Class III, plus the estimated depooled volumes.
  

 3          Want to go through -- do you want to go straight to the
  

 4   exhibit and go through the mechanics or do you want to finish
  

 5   the paragraph?
  

 6      Q.  Finish that sentence and then let's go to the exhibit.
  

 7      A.  Okay.  The estimated effect on the total volume of milk
  

 8   used to produce cheese in Order 124 -- and I will -- I will
  

 9   insert in 2014.
  

10       JUDGE CLIFTON:  And let Ms. Elliott and I do that.  Do you
  

11   see where he is?
  

12       MS. ELLIOTT:  No.
  

13       JUDGE CLIFTON:  He's on Page 6, up six lines, and you will
  

14   find the term "Order 124" and we will insert "in 2014".
  

15       MS. ELLIOTT:  Okay.
  

16       JUDGE CLIFTON:  And would you read that sentence again,
  

17   Mr. Schad?
  

18       MR. SCHAD:  The estimated effect on the total volume of
  

19   milk to produce cheese --
  

20       JUDGE CLIFTON:  Start again.
  

21       MR. SCHAD:  The estimated effect on the total volume of
  

22   milk used to produce cheese in Order 124 in 2014 was 23.7 cents
  

23   per hundredweight.
  

24   BY MR. BESHORE:
  

25      Q.  Okay.  Now, let's turn to Cooperatives' Exhibit 12.C,
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 1   which is -- which is in exhibit, on the cover of Exhibit 186.
  

 2      A.  Yes.  Okay.
  

 3      Q.  Okay.  So you have got some highlighted -- some
  

 4   highlighted rows.  Why are those rows highlighted?
  

 5      A.  Let me just give a little background first.
  

 6      Q.  Yes, please.
  

 7      A.  Going down, you see 2014 and you see the month in the
  

 8   first column.  Second column is reported Class III of those
  

 9   Class III volumes in that Federal Order on a monthly basis.
  

10      Q.  Okay.  So when you say reported Class III, those are
  

11   the pounds of Class III that were actually reported by the, on
  

12   the Market Administrator's statistics as pooled milk used to
  

13   produce cheese in those months?
  

14      A.  Yes.  The third column is the PPD at the base, the base
  

15   zone of Order 124.  Okay.  I adjusted it back 12 cents.  It was
  

16   estimated that the cheese plants were in the minus 12 cent zone
  

17   relative to the announced PPD.
  

18      Q.  And therefore, their negative PPD would be 12 cents
  

19   greater than the announced negative PPD in the base zone?
  

20      A.  That's correct.
  

21      Q.  Okay.  So that's the value you then used in pricing
  

22   that milk?
  

23      A.  That's correct.  And the last column notes the days of
  

24   the month for each month.
  

25      Q.  Okay.
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 1      A.  And going down, you will note that the reported
  

 2   Class III volume was based almost 2.8 build pounds.
  

 3      Q.  So the 2,799,975.76 pounds is a sum of the Class III
  

 4   pooled volumes for the year above it?
  

 5      A.  Yes, that's correct.
  

 6      Q.  Okay.  Thank you.
  

 7      A.  Okay.  The next -- the next line is daily average of
  

 8   months with no depooling, and now we get to your question about
  

 9   the yellow highlighted rows.  February, April, September,
  

10   October, and November, note that they all had negative PPD's in
  

11   the reported as well as the adjusted zones.  Okay?  So what I
  

12   did is I took the volumes of the months that were not, that are
  

13   not, that have positive PPD's.
  

14      Q.  So they are the unhighlighted months?
  

15      A.  The unhighlighted months.
  

16      Q.  Yes.
  

17      A.  Okay.  And I divided that by the number of days in
  

18   those months.  And to be specific, I took January, March, May,
  

19   June, July, August, December, totaled the volumes that would be
  

20   in the second, the second column for each of those months, the
  

21   divided by the number, the aggregate number of days in January,
  

22   and March, May, June, July, August and December.  And that gave
  

23   me a base, that would be the average daily volume of Class III
  

24   in Order 124 in months when depooling was not a factor.
  

25      Q.  So in months when the PPD was positive, $1.40, $1.55,
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 1   $1.44, $0.85, $1.05, etcetera, you were presuming that all the
  

 2   milk that was delivered to cheese plants was pooled that month
  

 3   in order to draw the positive PPD?
  

 4      A.  Yes.
  

 5      Q.  Okay.
  

 6      A.  So then what I did was, I took the days for each of the
  

 7   months that are highlighted in yellow, February, April,
  

 8   September, October, November, multiplied it times the number
  

 9   above, which was 10,074,915, which is the daily average.  Came
  

10   to a number of 1,501,162,373, and that is the expected volume
  

11   in those months had there been a positive PPD.
  

12      Q.  So that's an estimate of the total volumes of milk that
  

13   were delivered to those cheese plants during those months?
  

14      A.  That would have been delivered to those cheese plants.
  

15      Q.  Well, it was delivered, but it wasn't all reported as
  

16   pooled.
  

17      A.  Yeah.
  

18      Q.  Okay.
  

19      A.  Yeah.
  

20      Q.  Okay.
  

21      A.  Yes.  Okay.  Then I took the actual from those five
  

22   months, February, April, September, October, and November,
  

23   subtracted it from the estimated actual deliveries, we'll call
  

24   it that, and we find that there's an estimated 877,368,992
  

25   pounds that were depooled as the estimate depooled.  So -- so
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 1   then I take that number and add it to the total Class III of
  

 2   the 2.799 billion.  Okay?  And I get what I'm calling the
  

 3   estimated total milk used to produce cheese, which as I say in
  

 4   my testimony, is the sum of the estimated depooled milk, plus
  

 5   the actual reported pooled milk.
  

 6      Q.  Okay.
  

 7      A.  So then we parse out, you know, and we take the
  

 8   estimated depooled milk each month, you know, going through the
  

 9   same process.  Note that it adds to the same at the bottom of
  

10   the 877,368 is the same as the estimated depooled.  So then we
  

11   multiply each month during that month's adjusted negative PPD,
  

12   so --
  

13      Q.  So just take February.
  

14      A.  So February.  What we do is, I take the 223,791,289
  

15   estimated depooled pounds for that month, multiply it times 25
  

16   cents a hundredweight, and --
  

17      Q.  The 25 cents came from the adjusted PPD zone for the
  

18   cheese plants in the Order?
  

19      A.  Right, which comes from the top.  And multiplied those
  

20   out.  Did that for every month.  And I come out that there is,
  

21   there was a total of $8,727,605.
  

22      Q.  And that's basically money that didn't have to be paid
  

23   into the pool, that was avoided being paid into the pool
  

24   because depooling was elected for those volumes for the year?
  

25      A.  Yes.  And then I took the value of depooling, total
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 1   volume.  Again, total volume used to produce cheese, and it
  

 2   came out to 23.7 cents per hundredweight.
  

 3      Q.  Okay.  So let's see if we can just understand what that
  

 4   number represents.  So you have got, as you have testified, the
  

 5   Order in the Federal Order system that basically has the most
  

 6   liberal depooling provisions, depooling and no, essentially no
  

 7   repooling restraints, those open depooling order in the system,
  

 8   correct?
  

 9      A.  Yes.
  

10      Q.  Okay.  And you have attempted to estimate in this
  

11   careful manner, then, in one year when there was quite a bit of
  

12   depooling, what that might mean on the minimum value of milk
  

13   used to produce cheese in the Order --
  

14      A.  Yes.
  

15      Q.  -- during the year.  And so that year annually was
  

16   23.7, came to 23.7 cents, correct?
  

17      A.  Right.  And we'll just turn the pages and look at the
  

18   other, this is the same on the --
  

19      Q.  So just bring it into context in terms of Proposal 1.
  

20   So this is 23 cents that if there was mandatory pooling in this
  

21   Order, that would have been the cost, shall we say, to a
  

22   handler who couldn't depool if there was inclusive pooling?
  

23      A.  Right.  The aggregate cost to the Class III handlers.
  

24      Q.  Okay.
  

25      A.  There's more than one handler.
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 1      Q.  The average cost?
  

 2      A.  Yeah.
  

 3      Q.  Okay.
  

 4      A.  Aggregate cost.  Aggregate average cost.
  

 5      Q.  Average to all handlers?
  

 6      A.  Thank you.
  

 7      Q.  Is that correct?
  

 8      A.  Yeah.
  

 9      Q.  Okay.  Okay.  So if you go back to the text where we
  

10   left off on Page 6 --
  

11       JUDGE CLIFTON:  I want to go back.  So when you said
  

12   average to all handlers, are you talking about just for
  

13   Class III?
  

14       MR. SCHAD:  Yes.
  

15       JUDGE CLIFTON:  Okay.
  

16       MR. SCHAD:  Those handlers that are delivering milk to
  

17   Class III plants in Federal Order 124 in 2014.  I would, if you
  

18   don't mind what I just read, I just page through the next
  

19   couple to show that we have done the exact, the next couple
  

20   exhibits to show that we have done the exact same thing to
  

21   other orders.
  

22   BY MR. BESHORE:
  

23      Q.  Okay.  So -- so Exhibits 12.D, 12.E, and 12.F, in
  

24   Exhibit 186 are calculations of the same methodology that you
  

25   did for other Federal Orders for 2014; is that correct?
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 1      A.  That's correct.
  

 2      Q.  Okay.  So how did you pick the orders?
  

 3      A.  I picked the orders that would, that had the largest
  

 4   volume of cheese.  Well, I picked 124 because it was the one
  

 5   that was picked by the Dairy Institute, and then I chose orders
  

 6   that have the largest volume of cheese where Class III would
  

 7   have the greatest impact and, of course, we're talking about
  

 8   Orders 30 and 32 rather quickly, and Order 33 as well.
  

 9          Now, I stayed away from, you know, the Northeastern
  

10   Orders where there is rarely a negative PPD, it would have
  

11   skewed, to put their volume into the denominator when I
  

12   aggregate all these four would skew the results in a way that
  

13   would underestimate.
  

14      Q.  Okay.  So just to understand that point clearly, and
  

15   you have made it just before this.  With respect to Order 1, in
  

16   Order 1 there's a substantial amount of milk used to produce
  

17   cheese, correct?
  

18      A.  Correct.
  

19      Q.  Okay.  But there's essentially no depooling allowed, or
  

20   almost no depooling allowed?
  

21      A.  Correct.
  

22      Q.  So if did you this kind of calculation, there's
  

23   basically no calculation to do in terms of depooling the milk?
  

24      A.  Exactly.
  

25      Q.  Okay.  So you only wanted to look at and quantify the
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 1   impact in orders where there was very large cheese production
  

 2   in depooling?
  

 3      A.  Yes.
  

 4      Q.  Okay.  So continue.
  

 5       JUDGE CLIFTON:  Now, before he continues, since Mr. Vlahos
  

 6   is here, I want you to take a three-minute break and find out
  

 7   whether this would be a good time for our remaining dairy
  

 8   producer to testify, or whether we should continue with
  

 9   Mr. Schad's testimony.  So do you remember where you are?
  

10   Okay.  I do, too.  So everybody else can -- go ahead,
  

11   Mr. Schad.
  

12       MR. SCHAD:  I mean, there's only a couple lines to what I'm
  

13   going to do, and walking you through the next three I don't
  

14   need to do the same detail that I did in the first one.  I
  

15   think that might be a better time to take the three-minute
  

16   break.
  

17       MR. BESHORE:  I had the same thought.  If we continue to
  

18   the bottom of Page 6 with Exhibit 12.E. and F, that would bring
  

19   us to a break point in the testimony.
  

20       JUDGE CLIFTON:  Excellent.  You may proceed.
  

21       MR. SCHAD:  I'm going back to the testimony now.  And I've
  

22   started out with the sentence that says, the next three
  

23   exhibits use the same method.  Exhibit 12.D, Value of Depooling
  

24   FMMO 30-2014 shows an effect of one and on-half cent per
  

25   hundredweight in Order 30.  Exhibit 12.E Value of Depooling
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 1   FMMO 32-2014, demonstrates the effect of 4.5 cents per
  

 2   hundredweight in Order 32; and in Exhibit 12.F Value of
  

 3   Depooling FMMO 33-2014, the effect in Order 33 is 4 cents per
  

 4   hundredweight.  The weighted average impact of depooling of
  

 5   these large cheese producing Federal Orders was 4.2 cents per
  

 6   hundredweight.
  

 7   BY MR. BESHORE:
  

 8      Q.  Now, in that last sentence I want to be absolutely
  

 9   clear in which Orders you are weighting to derive that weighted
  

10   average impact.
  

11      A.  It's -- I'm looking at Exhibit 12.C, which is
  

12   Federal Order 124; 12.D, which is Federal Order 30; 12.E,
  

13   Federal Order 32; and 12.F, Federal Order 33.  What I did was,
  

14   in the next to the bottom line in each is a total dollar amount
  

15   which we talked about in the, in my first exhibit.  I totaled
  

16   those total dollar amounts and divided it by the sum of the
  

17   each page also has a line, estimated total milk to produce
  

18   cheese.  So what I did was divided the two sums to total --
  

19      Q.  Total dollars by total weight, total hundredweight?
  

20      A.  Yes.
  

21      Q.  Okay.  So could you just go through, briefly, or as
  

22   much as necessary, each of 12.D, E, and F, and just highlight
  

23   what they show for each of those respective orders.  And of
  

24   course, first, Order 30, which is the largest order for cheese
  

25   production in the system, correct?
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 1      A.  Correct.
  

 2      Q.  Okay.
  

 3      A.  And what it shows, I'm not going to go through the
  

 4   calculations.  What it shows is that on -- and note, it's a --
  

 5   a good illustration here, February, the PPD base was actually 7
  

 6   cents.  But if you went back, and I overcompensated, there's
  

 7   probably more cheese in the minus 10 cent than the minus 15
  

 8   cent PPD in Order 30, but I over compensated and used 15 cents
  

 9   to catch everything.
  

10      Q.  Right.
  

11      A.  February, April, October, November, are the months that
  

12   there would have been depooling because of the negative PPD.
  

13      Q.  Okay.  Just hold on that PPD adjustment.  I want to
  

14   make sure it's clear to everyone what you did here.  In order
  

15   to be conservative in this estimate, you used a negative PPD, a
  

16   minus 15, which as we saw on the footer of one of your earlier
  

17   exhibits, is the Minnesota value, correct?
  

18      A.  That's correct.
  

19      Q.  And whereas minus 10 would be the Wisconsin value?
  

20      A.  That's correct.
  

21      Q.  And, in fact, more of the cheese is produced in
  

22   Wisconsin than in Minnesota, correct?
  

23      A.  Yes.
  

24      Q.  Okay.  But nevertheless, in estimating that, you
  

25   included all those additional pounds at that additional minus
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 1   to be conservative in what you are reflecting there as the
  

 2   depooling value?
  

 3      A.  That's correct.
  

 4      Q.  Continue.
  

 5      A.  So you notice in 38 that there's four months that we
  

 6   would have expected depooling.  The next, Order 32 --
  

 7      Q.  So the total then for Order 30 was what?  The value of
  

 8   depooling to the total volume?
  

 9      A.  The total value at the bottom would be $4,548,027.
  

10      Q.  How much per hundredweight?
  

11      A.  One and a half cents per hundredweight.
  

12      Q.  Okay.  It's good for a penny and a half in Order 30?
  

13      A.  That's correct.
  

14      Q.  Okay.  Exhibit 12.E then, Order 32?
  

15      A.  Order 32, again, the PPD base, I, again, I think it was
  

16   a conservative minus 22 PPD to the cheese producing, and the
  

17   yellow highlighter didn't seem to go to the next column, but
  

18   everything that's the same.  Total dollars in Order 32
  

19   estimated at $4,207,104 average at 5 and a half cents per
  

20   hundredweight.
  

21      Q.  And that again, is pricing it all as if it were in the
  

22   lower minus 22 cents; is that correct?
  

23      A.  That's correct.
  

24      Q.  By the way, when you are being conservative in these
  

25   estimates, it basically makes the value look bigger than it
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 1   probably actually is?
  

 2      A.  That's correct.
  

 3      Q.  Okay.  Let's go to the 12.F then, FMMO 33.
  

 4      A.  Right.  In that Federal Order, the PPD would have been,
  

 5   I, again, February shows that the base zone PPD was actually a
  

 6   positive, but believe in the you zone back 12 cents to the
  

 7   cheese, February becomes a negative.  And if you look at the,
  

 8   actually, if you look at the volume in February, it looks like
  

 9   it wasn't that far off what would have been, what you would
  

10   expect to be average.  So, there were three months, again, we
  

11   did the same calculation procedure and came up with $2,535,852
  

12   as the estimate value of depooling, and 4 cents a hundredweight
  

13   across the estimated volume of milk used to produce cheese.
  

14      Q.  In 2014?
  

15      A.  In 2014.
  

16      Q.  Thank you.  That's -- we're at the break point, then,
  

17   your Honor.
  

18       JUDGE CLIFTON:  All right.  What I propose, Mr. Beshore, is
  

19   that at the very end of Page 6, that we add in parentheses
  

20   (Orders 124, 30, 32, and 33), just as the witness has
  

21   testified.
  

22       MR. BESHORE:  I think that would be very useful and I
  

23   appreciate that suggestion, your Honor.
  

24       JUDGE CLIFTON:  All right.  Thank you.  That way it's clear
  

25   that it's all four, not just the last three that he described.
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 1       MR. BESHORE:  Yes.
  

 2       JUDGE CLIFTON:  All right.  Good.  And, Ms. Elliott, any
  

 3   questions on that?  It's just saying in parentheses the last
  

 4   words on Page 6, (Orders 124, 30, 32, and 33.)
  

 5       MS. ELLIOTT:  No, no questions.
  

 6       JUDGE CLIFTON:  Good.  Thanks.  All right.
  

 7           So we'll either take a ten-minute break or a 15-minute
  

 8   breat.  10, I got a vote for 10.  Please be back and ready to
  

 9   go at 4:00.  That's a 13-minute break.
  

10       (Whereupon, a break was taken.)
  

11       JUDGE CLIFTON:  We're back on record at 4:02.  Mr. Vlahos?
  

12       MR. VLAHOS:  Thank you, your Honor.  John Vlahos,
  

13   V-L-A-H-O-S.  I would like to present the testimony of
  

14   Mr. Tom Barcellos.
  

15       JUDGE CLIFTON:  Thank you.  And is this your first time to
  

16   testify in this proceeding?
  

17       MR. BARCELLOS:  Yes, it is, your Honor.
  

18       JUDGE CLIFTON:  I'll swear you in in a seated position.
  

19           Do you solemnly swear or affirm under penalty of
  

20   perjury that the evidence you will present will be the truth?
  

21       MR. BARCELLOS:  So help me God.
  

22       JUDGE CLIFTON:  Thank you.  And please state and spell your
  

23   name.
  

24       MR. BARCELLOS:  My name is Tom Barcellos.  T-O-M,
  

25   B -- as in boy -- A-R-C-E-L-L-O-S.
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 1       JUDGE CLIFTON:  Thank you.  Mr. Vlahos, you may proceed.
  

 2                       DIRECT EXAMINATION
  

 3   BY MR. VLAHOS:
  

 4      Q.  Thank you, your Honor.
  

 5          Mr. Barcellos, you are a dairy farmer, correct?
  

 6      A.  Yes, I am.
  

 7      Q.  And could you state what your dairy farm is located?
  

 8      A.  My dairy is T-Bar Dairy, it's located in Porterville,
  

 9   California, which is in Tulare, County.
  

10      Q.  Your business address?
  

11      A.  14851 Road 168, Porterville, California, 93257.
  

12      Q.  Before we go into the history of yourself and your
  

13   family with the dairy business, could you tell us a little bit
  

14   about your educational background?
  

15      A.  I graduated from Menache High School in 1973.  And then
  

16   I graduated from Porterville College in 1975 with a degree in
  

17   Agriculture.  I got married in 1976, and already rented some
  

18   farm ground, so I did not continue on beyond that.
  

19      Q.  Could you tell us a bit about your history and your
  

20   family's history with dairy business?
  

21      A.  Well, my grandfather emigrated from the Azure Islands,
  

22   from Terceira in 1928, when my father was three-years old.  My
  

23   aunt and my uncle were a little bit older than my father.  And
  

24   in the early '30's they had established a small dairy on a
  

25   rented facility.  And in 1940, they purchased the facility, or
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 1   the property where our current facility is at, and built a
  

 2   parlor there.  And my dad and my uncle and my grandfather were
  

 3   partners in Frank P. Barcellos and Sons Dairy.
  

 4      Q.  Then proceed from there how you got involved in the
  

 5   dairy business.
  

 6      A.  Well, my dad left due to health reasons from the dairy
  

 7   operation in 1971.  And so when I graduated school, I rented
  

 8   some property, and when my grandparents passed away, in usual
  

 9   turmoil of family estates, since I had a farming operation, I
  

10   was able to negotiate the purchase of the home dairy from the
  

11   family members.  And in 1989, I started T-Bar Dairy.
  

12      Q.  And was that your first dairy?
  

13      A.  I had grown up working on the family dairy, but that
  

14   was the first time I had actually owned it, where I had the
  

15   financial responsibility.
  

16      Q.  Do you have children, Mr. Barcellos?
  

17      A.  Yes, I have three daughters; Bridget, B-R-I-D-G-E-T,
  

18   married Matthew Kidder, K-I-D-D-E-R, she is 34, and has five
  

19   children.  Matthew and Bridget are partners with me in
  

20   White Gold Dairy, which is a little bit of an oxymoron at this
  

21   point; but then I also have Theresa, she's 32, married to
  

22   Jason Prather, and they have two children; and my youngest
  

23   daughter, Deolinda.
  

24      Q.  Are any of your children or their spouse's in engaged
  

25   in the dairy business?
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 1      A.  Yes, Matthew and Bridget are, as I said, partners with
  

 2   me in White Gold Dairy, an 800-cow dairy operation on a rented
  

 3   facility.  And my other son-in-law, Jason, actually works with
  

 4   me on the farming side of the business.
  

 5      Q.  On your dairy how many cows are at the dairy?
  

 6      A.  We milk 800 through the barn.
  

 7      Q.  What breed?
  

 8      A.  They are all Holsteins.
  

 9      Q.  And do you have quota?
  

10      A.  Yes, I do on T-Bar Dairy.  I do not have quota on
  

11   White Gold.
  

12      Q.  And of your total production, how much of it is covered
  

13   by quota?
  

14      A.  Approximately 30 percent.
  

15      Q.  Before we go further into that, have you been involved
  

16   in way in any dairy organizations in your career?  If so,
  

17   please outline your involvement.
  

18      A.  Yes.  I have been a delegate with Land O'Lakes through
  

19   their delegate system representing Region 5, which is in
  

20   Tulare.  I've also participated in Farm Bureau as a member of
  

21   the CAC Committees for Tulare County represented in the state,
  

22   and I've also served 18 years as Director of Western United
  

23   Dairymen the past three, I'm immediate past President, past
  

24   three years.
  

25      Q.  I understand that you have been honored with some

7819



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1   awards in your dairy farming; is that correct?
  

 2      A.  Yes.
  

 3      Q.  Can you tell me what they are?
  

 4      A.  I'm a little more modest than that, but yeah, I'll
  

 5   answer your question.  I'm under oath.
  

 6      Q.  Yes.
  

 7      A.  2010 we were selected the Tulare County Dairy Family of
  

 8   the Year.  I have achieved some awards through my dairy
  

 9   conservation operations.  2006, Farmer Innovator with our dairy
  

10   silage conservation programs.  I don't know, 2013 Tulare
  

11   Kiwanis Farmer of the Year.
  

12      Q.  Okay.  I take it you are a member of Land O'Lakes?
  

13      A.  Yes, I am.
  

14      Q.  And you market your milk through Land O'Lakes?
  

15      A.  Yes, originally started with DCCA and was part of the
  

16   merger when Land O'Lakes and DCCA merged.
  

17      Q.  Now, you indicated that you had a good portion of your
  

18   dairy farming is covered by your quota.  You've come here today
  

19   to testify about the significance of quota to you and your
  

20   support of Proposal Number 1; is that correct?
  

21      A.  Yes, I am in full support of Proposal Number 1,
  

22   primarily because it restricts pooling to, all pooling.  It
  

23   limits depooling because that adds to the security of the quota
  

24   that I own, because that's going to be valuable in my next
  

25   endeavor.
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 1      Q.  Well, tell me, can you tell us all what the
  

 2   significance of quota is to you?
  

 3      A.  Well, I'm in the process of getting permits to build a
  

 4   new facility so that we can bring the two dairies together to
  

 5   one site, and they would have separate milk tanks and continue
  

 6   to operate separately.  But the fact that I have quota, as I
  

 7   estimate what my future payments and things are going to be,
  

 8   the quota is going to cover about 20 percent of the payment of
  

 9   my new operation, which is going to be more environmentally
  

10   friendly throughout its water conservation, throughout
  

11   minimizing air impacts.  And also, the operation is going to be
  

12   a robotic carousel.  And the fact that labor is getting very
  

13   difficult in our area, it's going to make a huge stride
  

14   towards, you know, a better economy for our business and
  

15   security for our families.
  

16      Q.  There has been some testimony here before about the
  

17   robotic carousel, but could you briefly describe that?
  

18      A.  Yeah.  What it is, is a, it's not necessarily new
  

19   technology, the technology is proven.  But they have perfected
  

20   the operation of a robotic unit that would attach itself to the
  

21   cow, would sanitize, would prime, milk, and post-dip, all in
  

22   one, all in one unit.  And it eliminates the labor factor,
  

23   labor mistake, and the fact that it's hard to get labor.
  

24      Q.  Do you -- do you use your quota in any way as
  

25   collateral for financing?
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 1      A.  It's on my balance sheet and naturally the income that
  

 2   it generates each month has an impact on, you know, our
  

 3   borrowing power.
  

 4      Q.  Would you support a Federal Milk Marketing Order that
  

 5   did not protect the value of your quota?
  

 6      A.  It would be extremely difficult.
  

 7      Q.  Would you support a Federal Milk Marketing Order that
  

 8   had the effect of, inevitable effect of essentially getting rid
  

 9   of quota?
  

10      A.  Not at this point.
  

11      Q.  You have been past President of Western United
  

12   Dairymen.  Do you have any estimate of how many dairymen that
  

13   organization represents?
  

14      A.  Close to 600.
  

15      Q.  In your opinion, if a Federal Milk Marketing Order were
  

16   adopted that did not recognize the value of quota, of those
  

17   members who hold quota, do you feel that the membership would
  

18   vote in favor of such a Federal Milk Marketing Order?
  

19      A.  Most of that membership would oppose anything that
  

20   would hamper their opportunity to continue with quota, which is
  

21   why they all fully support Proposal Number 1 by the
  

22   Cooperatives, because it feels, they feel it secures their
  

23   asset.
  

24      Q.  Is there anything would you like to add to your
  

25   testimony now, Mr. Barcellos?
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 1      A.  No, not at this point.  Other than the fact that I'm
  

 2   honored to be able to share the testimony and I appreciate the
  

 3   fact that USDA is here to hear comments and receive all this
  

 4   information.
  

 5      Q.  Thank you.  Your Honor, Mr. Barcellos is now available
  

 6   for further examination.
  

 7       JUDGE CLIFTON:  Thank you, Mr. Vlahos.  And Mr. Barcellos,
  

 8   thank you for being here all day with us.  I appreciate that.
  

 9   I need to start with the few spellings.  Would you tell me how
  

10   your daughter Theresa spells her name?
  

11       MR. BARCELLOS:  T-H-E-R-E-S-A.
  

12       JUDGE CLIFTON:  And her husband is Jason?
  

13       MR. BARCELLOS:  Yes.  J-A-S-O-N.
  

14       JUDGE CLIFTON:  All right.  What is their last name?
  

15       MR. BARCELLOS:  Prather, P-R-A-T-H-E-R.
  

16       JUDGE CLIFTON:  All right.  And Jason Prather works in the
  

17   dairy operation?
  

18       MR. BARCELLOS:  He actually works in the farming operation.
  

19   We have T-Bar Dairy, White Gold Dairy.  I originally started
  

20   with Barcellos Farms in 1976 with my wife Felomena,
  

21   F-E-L-O-M-E-N-A.
  

22       JUDGE CLIFTON:  F-E-L-O --
  

23       MR. BARCELLOS:  M-E-N-A.  We'll be celebrating our 40 th
  

24   anniversary next February.
  

25       JUDGE CLIFTON:  All right.  Wonderful.  So you probably

7823



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1   heard the testimony of the dairyman who said they had been
  

 2   married 37 years and are still having a blast.
  

 3       MR. BARCELLOS:  Yeah, especially with, we have seven
  

 4   grandchildren, and they are -- they are quite a treat.  And
  

 5   actually, the grandsons are already trying to manage the
  

 6   operation.  They keep telling us what we should be doing.
  

 7           And one thing I would like to add, since we brought the
  

 8   farm up.  I'm a very diversified operation.  Barcellos Farms is
  

 9   a diversified farming operation that sells feed to our two
  

10   dairies.  We also, in normal years, we haven't been able to in
  

11   the last couple years due to drought, we normally sell our
  

12   excess feed to the neighboring dairies.  And for the last 25
  

13   years I have had a dairy pond excavation business, where we use
  

14   long-reach excavators to clean out dairy ponds.  And in the
  

15   last three years we have lost eight of our clients, and the
  

16   last job I did for them was to clean their ponds down to the
  

17   clean dirt so that the Water Board could certify closure as
  

18   that dairy was being eliminated and torn down.
  

19           We're actually finishing one this week in Bakersfield,
  

20   that is only a twelve year-old facility that was milking 5,000
  

21   cows.  And that facility was sold to a conglomerate out of
  

22   Singapore that is going to be planted into trees, and that
  

23   particular dairyman is taking some of his equipment and going
  

24   to build a facility in South Dakota.
  

25       JUDGE CLIFTON:  It is helpful to get an idea of the trends
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 1   that way.  Do you want to add anything more about that, about
  

 2   whether you think there will be greater milk production going
  

 3   forward in California?
  

 4       MR. BARCELLOS:  I don't know that there's going to be
  

 5   greater milk production, I am looking for stable milk
  

 6   production, which is why we're actually looking at building the
  

 7   new facility.  It makes economic sense because what we're
  

 8   paying on the rented facility and the labor savings will pay a
  

 9   large portion of what the new facility would cost.  I believe
  

10   that when we get everything finalized, it's going to be a
  

11   get-in-or-get-out situation.  Because my daughter and
  

12   son-in-law are the ones that are going to actually have to make
  

13   the last few payments -- I hope to be retired by then.  But
  

14   this -- this process is weighing heavily on our decision if
  

15   we're going to move forward.
  

16           The dairy parlors that we're milking in right now,
  

17   still our original family parlor that was built in 1940, and
  

18   the rented facility is another one that was built in the early
  

19   '50's.  And you know, it's time to upgrade and either, as I
  

20   said, stay in or move on.
  

21           I'm not scared of moving on.  We used to have a lot of
  

22   cotton, used to do a lot of custom harvesting in cotton.  I
  

23   sold my seven cotton pickers and four model builders four years
  

24   ago, and we converted into chopping silage.  We have that
  

25   operation that runs.  I'm also partners in a tree-harvesting
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 1   business, where we harvest, we shape trees for prunes and
  

 2   pistachios.  I'm not afraid of making adjustments in our
  

 3   operation.
  

 4           I run a trucking firm where we haul feed commodities
  

 5   and five low beds on the equipment.  So, you know, I'm ready to
  

 6   adapt.  But, you know, I don't want to be the one that gives up
  

 7   on the dairy operation as I look back and see what my
  

 8   grandfather and my father started.
  

 9       JUDGE CLIFTON:  Is White Gold all one word as in White Gold
  

10   Dairy.
  

11       MR. BARCELLOS:  That's two separate words, White, space,
  

12   Gold.
  

13       JUDGE CLIFTON:  Are the 800 cows a combination of both the
  

14   White Gold Dairy and your T-Bar operation?
  

15       MR. BARCELLOS:  No, each dairy is an 800-cow operation, so
  

16   there's 1600 total milk cows, plus we have full heifer
  

17   replacement programs that are residing on three other rented
  

18   facilities.  And, you know, with the new construction that our
  

19   heifers can come home into the former, current milk cow
  

20   facility so we would be able to consolidate everything into one
  

21   place and really make some efficiencies.
  

22       JUDGE CLIFTON:  Are all of your dairy operations and
  

23   farming operations located in Tulare, California -- Tulare
  

24   County, California?
  

25       MR. BARCELLOS:  Yes, they are.  And some of the work, some
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 1   of the custom work and other work we do is, basically resides
  

 2   within the valley, but most everything is within Tulare County.
  

 3       JUDGE CLIFTON:  Your daughter, Deolinda, how is her name
  

 4   spelled?
  

 5       MR. BARCELLOS:  D-E-O-L-I-N-D-A, and she's named after my
  

 6   grandmother and my wife's great grandmother.
  

 7       JUDGE CLIFTON:  So the "DEO" comes from what name?
  

 8       MR. BARCELLOS:  In Portuguese, "Deo" means God, and "Linda"
  

 9   is beautiful.
  

10       JUDGE CLIFTON:  Wonderful.
  

11       MR. BARCELLOS:  So Deolinda means God's beauty.
  

12       JUDGE CLIFTON:  Is Barcellos a Portuguese name?
  

13       MR. BARCELLOS:  Absolutely.
  

14       JUDGE CLIFTON:  And you mentioned that you were formerly
  

15   with DCCA before Land O'Lakes.  What does DCCA stand for?
  

16       MR. BARCELLOS:  Dairymen's Cooperative Creamery
  

17   Association, which was our local creamery that merged with
  

18   Land O'Lakes.
  

19       JUDGE CLIFTON:  Who next has questions for Mr. Barcellos?
  

20   You have been very clear, which is very helpful.  Can you think
  

21   of anything else, Mr. Barcellos, that you would like to add?
  

22       MR. BARCELLOS:  No, not at this time, other than the fact
  

23   that this industry is very important to the financial, or the
  

24   impact that it carries here in the Central Valley, you know,
  

25   from Bakersfield all the way up to Sacramento and even beyond,
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 1   but farther north are smaller producers who have a lot of quota
  

 2   that tremendous, tremendous impact on their bottom line and
  

 3   their ability to survive.  You know, I think these proceedings
  

 4   are very important.  And the fact that everybody has the
  

 5   opportunity to come and share the importance of the industry to
  

 6   be them and their families and the history of how we got here,
  

 7   I think that carries a lot of weight.  And I hope we have the
  

 8   ability to continue.
  

 9       JUDGE CLIFTON:  About how many hours a week do you work?
  

10       MR. BARCELLOS:  How many hours are there in a week?  My
  

11   wife says that I work way too much, my son-in-law says that I
  

12   work way too much away.  But, you know, a ten-hour day is
  

13   normal.  And even on Sundays I do some office work after
  

14   church, and then we all go to breakfast as a family, and then I
  

15   spend a little time doing things, quiet time to get caught up.
  

16   But ten, twelve hours a day.  It's not always physical,
  

17   sometimes it is mental.  But I'm always out there because my
  

18   wife can only take me for so long at home.
  

19       JUDGE CLIFTON:  Are there any other questions for
  

20   Mr. Barcellos?  There are none.  Thank you, so much
  

21   Mr. Barcellos.
  

22       MR. BARCELLOS:  Thank you, your Honor.  And I am impressed
  

23   that Dana Coale came out just to hear my testimony.
  

24       JUDGE CLIFTON:  Mr. Schad, you remain sworn.  Would you
  

25   again state and spell your name?
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 1       MR. SCHAD:  Dennis, D-E-N-N-I-S, Schad S-C-H-A-D.
  

 2       JUDGE CLIFTON:  Mr. Beshore, you may proceed.
  

 3                   CONTINUED DIRECT EXAMINATION
  

 4   BY MR. BESHORE:
  

 5      Q.  Okay.  When we left off, I believe you were at the top
  

 6   of Page 7 of your statement Exhibit 185.
  

 7      A.  That's correct.
  

 8      Q.  Okay.  Please continue.
  

 9      A.  V.  Problems Using California Cheddar Cheese as a Proxy
  

10   for All California Cheese
  

11           At least two witnesses representing the Dairy Institute
  

12   have asserted that California is a cheese exporting state.  The
  

13   witness representing Hilmar stated that "California produces
  

14   roughly twice as much cheese as it consumes based on a 2014
  

15   population value of 38.8 million, ERS estimates of cheese
  

16   consumption per capita (34.2 pounds per year, 2014) and NASS
  

17   California cheese production."  (Exhibit 98, Page 24).
  

18   However, the same ERS source also reported the annual per
  

19   capita consumption of cheddar cheese was 9.68 pounds.  Using
  

20   the same arithmetic as DIC, the estimate of California cheddar
  

21   cheese consumption is 375,000 -- I'm sorry -- 375,000,584
  

22   pounds per year.
  

23      Q.  Read that number again, please.
  

24      A.  Okay.  375,584,000 pounds per year.
  

25      Q.  Thank you.
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 1      A.  The same NASS product -- I'm sorry -- the same NASS
  

 2   dairy product annual reports report -- the same NASS Dairy
  

 3   Product Annual Products Report (page 32) noted that California
  

 4   cheddar cheese production in 2014 was 375,839,000 pounds.
  

 5      Q.  Okay.  So we should insert "pounds" after that number
  

 6   at that point, Mr. Schad?
  

 7      A.  I think that's a good idea.
  

 8      Q.  Thank you.
  

 9       JUDGE CLIFTON:  Ms. Elliott, are you there?
  

10       MS. ELLIOTT:  Yes.
  

11       JUDGE CLIFTON:  Thank you.
  

12       MR. SCHAD:  Including the statements that the state's
  

13   largest cheddar cheese producer exported "nearly 10 percent of
  

14   its cheese" (Exhibit 98, Page 26), one could conclude that
  

15   California was actually cheddar cheese deficit in 2014.
  

16           The Proponents of Proposal 2 would have the Department
  

17   believe that the manufacture of all cheeses in the state incur
  

18   extraordinary manufacturing and transportation costs.  If half
  

19   the total, State's total cheese is exported beyond state lines,
  

20   then half is remaining within the State then -- I'm sorry --
  

21   then half is remaining within the State accruing the home field
  

22   advantage of less expensive sales and transportation
  

23   adjustments.  No evidence was provided regarding the
  

24   manufacturing or transportation costs, nor the yields of the
  

25   varieties of cheese other than cheddar, yet we have had days of
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 1   testimony regarding the inadequacy of the FMMO other solids
  

 2   formula to value the whey component of cheese making.
  

 3   VI.  Make Allowances
  

 4           DIC asserts that the make allowances for butterfat,
  

 5   nonfat milk solids, and cheese/protein in the product formulas
  

 6   for a California Federal Order should be lifted directly from
  

 7   the 2014 CDFA survey of manufacturing costs, plus a .15 cent
  

 8   allowance for marketing expense.  However, my prior testimony
  

 9   quoted CDFA representatives testifying at the 2000 USDA
  

10   hearing, expressing another view of price setting at CDFA.
  

11   They stated that make allowances in the CDFA product formulas
  

12   took a count of other factors not included in the manufacturing
  

13   cost surveys, and that price setting formulas were an
  

14   expression of policy (Exhibit 70, Page 34).  Dr. Schiek, during
  

15   cross-examination of his testimony, contained in Exhibit 122,
  

16   confirmed that characterization of CDFA price setting.  Not
  

17   having a CDFA other solids/whey make allowance, CDFA -- I'll
  

18   start that from the beginning.  Not having a CDFA other
  

19   solids/whey make allowance, DIC cobbles a proxy whey make
  

20   allowance by subtracting the FMMO nonfat dry milk allowance
  

21   from the FMMO whey make allowance (19.91 cents, less 16.78
  

22   cents) to approximate the difference in the cost of drying whey
  

23   and drying nonfat dry milk.  DIC then adds this difference to
  

24   the 2014 CDFA manufacturing weighted average cost survey for
  

25   the nonfat dry milk (19.97 cents, plus a manufacturing cost of
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 1   .15 cents).
  

 2      Q.  Could you red that again starting with "plus",
  

 3   Mr. Schad?
  

 4      A.  Plus a marketing cost of .15 cents to approximate a
  

 5   cost to dry whey.
  

 6          As noted in my prior testimony, CDFA manufacturing
  

 7   costs are included in all FMMO make allowances (Exhibit 12.G
  

 8   Table 1. 2008 AMS Impact Analysis of Tentative Partial Final
  

 9   Decision).
  

10          And if we take a second and look at Exhibit 12.G.
  

11      Q.  Where did you obtain the Exhibit 12.G?
  

12      A.  From the Internet.  It's -- it is a report from 2008 of
  

13   the current Federal Order make allowances and the derivation of
  

14   the make allowances.
  

15      Q.  And was that published on the AMS, the Dairy Programs
  

16   web page, which contains information relating to Order
  

17   proceedings over the years?
  

18      A.  That's correct.
  

19      Q.  Okay.  Now, 12.G has three pages, correct?
  

20      A.  Yes.
  

21      Q.  Is that the entire study?
  

22      A.  Oh, no, it's just the two title pages and Page 3.
  

23          Page 3 is what I wanted to show in this testimony.
  

24      Q.  Okay.  So the third page of Exhibit 12.G is actually
  

25   numbered as Page 2 of the Economic Analysis, correct?
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 1      A.  That's correct.
  

 2      Q.  Okay.  Now, can you -- can you then point out and
  

 3   discuss what you're showing with this exhibit?
  

 4      A.  Yes.  This is -- what it's showing is the calculation
  

 5   of make allowances as proposed in the tentative final decision,
  

 6   and it shows butter, nonfat, dry milk, cheese, and whey.  And
  

 7   it notes, you know, that in order to determine the Federal
  

 8   Order 17.15 cent make allowance for butter, it took into
  

 9   account the CDFA study, which was from its manufacturing cost,
  

10   as well as Cornell, and it weighted those two together.  The
  

11   California weighting in this case was 30 percent other than,
  

12   U.S. other than California butter production was greater than
  

13   that.
  

14          So it is telling you that the 17.15 cent butter make
  

15   allowances is based on a 30 percent of the California cost to
  

16   produce butter, as well as 70 percent of plants located in
  

17   Southern California.
  

18      Q.  Okay.  Now, are the make allowances shown on Exhibit
  

19   12.G, the third page, Table 1, are they the make allowances
  

20   currently in effect of the Federal Orders?
  

21      A.  That's correct.
  

22      Q.  And they, then, are also the make allowances that are
  

23   proposed as part of Proposal 1?
  

24      A.  That's correct.
  

25      Q.  And in each case for each product, butter, nonfat dry
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 1   milk, cheese, and whey, does this economic analysis publication
  

 2   of AMS show the source from which the make allowance figures
  

 3   were derived?
  

 4      A.  That's correct.
  

 5      Q.  Okay.  Of the four -- of the four products, it appears
  

 6   that three of them are based in whole or in part on CDFA
  

 7   information; is that correct?
  

 8      A.  That's correct.
  

 9      Q.  Okay.  Are there, now, you went through the butter,
  

10   would you like to just highlight any of the other information
  

11   on that?
  

12      A.  Yes.  I would note that the California volume for
  

13   nonfat dry milk is 50 percent, roughly 50 percent between
  

14   California and out of, using the California make allowance and
  

15   the Cornell study for plants outside of the state.  And cheese
  

16   was one hundred percent.  The Federal Order cheese make
  

17   allowances is based entirely on the California make allowance.
  

18      Q.  Let me make sure I'm correct about that.  It's your
  

19   testimony on the basis of this exhibit and other information
  

20   that the current applicable Federal Order make allowance for
  

21   cheese is based one hundred percent on the CDFA cost study.
  

22      A.  That's correct.
  

23      Q.  Other than the sales and administrative cost figure,
  

24   which you also mentioned.
  

25      A.  That's correct.
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 1      Q.  Okay.  Continue.
  

 2      A.  And finally, whey was based on a Cornell study, and
  

 3   plus 15, .15 cents for marketing analysis.
  

 4      Q.  Okay.  Now, would you go back to Exhibit 8, I'm sorry,
  

 5   Page 8 of Exhibit 185, your testimony, and I want you to read
  

 6   the sentence in which Exhibit 12.G is a parenthetical phrase,
  

 7   but read the sentence without the parenthetical identification
  

 8   of Exhibit 12.G.  you stopped before it was over, I want to
  

 9   just have that sentence read in full without the parenthetical
  

10   phrase.
  

11      A.  As in any prior testimony --
  

12       JUDGE CLIFTON:  Start again.
  

13       MR. SCHAD:  I'm sorry.
  

14           As noted in my prior testimony, CDFA manufacturing
  

15   costs are included in all FMMO make allowances, except for the
  

16   cost of drying whey.
  

17   BY MR. BESHORE:
  

18      Q.  Thank you.
  

19      A.  As California finds it inappropriate for a CSO Order
  

20   (California State Order) to adopt make allowances directly from
  

21   the CDFA manufacturing survey, so should the California Federal
  

22   FMMO.
  

23          CDFA notes that there are four plants that manufacture
  

24   cheddar cheese in the form that can be priced by the NDPSR.
  

25   Since 2011, the disparity in size between the four plants
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 1   precluded CDFA's announcement of the average selling price or
  

 2   the volume sold.  The current 2014 survey notes that -- and I
  

 3   want to make a correction here, and it should say, notes that 2
  

 4   of the 4.
  

 5       JUDGE CLIFTON:  All right.  Ms. Elliott, Page 4, fourth
  

 6   line up.
  

 7       MR. BESHORE:  Page 8, I believe, your Honor
  

 8       JUDGE CLIFTON:  I'm sorry, thank you.  Page 8, fourth line
  

 9   up, we're going to insert "two of" the number 2 or TWO, of,
  

10   after the words "notes that".
  

11       MS. ELLIOTT:  Okay.
  

12       JUDGE CLIFTON:  And would you read that sentence again for
  

13   us, Mr. Schad?
  

14       MR. SCHAD:  The current 2014 survey notes that two of the
  

15   four cheddar cheese plants surveyed, produced 40 pound blocks,
  

16   500 pound barrels, and 640 pound blocks, yet, the DIC proposal
  

17   would set cheese prices based only on the 40 pound blocks.  Due
  

18   to the few cheddar cheese plants in the survey, CDFA has been
  

19   unable to report ranges of costs among the plants as CDFA does
  

20   in butter, nonfat dry milk, butter and nonfat dry milk plants.
  

21       JUDGE CLIFTON:  Would you read that sentence again for us,
  

22   please?
  

23       MR. SCHAD:  Sure.
  

24           Due to the few cheddar cheese plants in the survey,
  

25   CDFA has been unable to report ranges of costs among the plants
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 1   as CDFA does in butter and nonfat dry milk plants.  In effect,
  

 2   DIC is proposing that USDA set prices for milk used to produce
  

 3   cheese based on the weighted average manufacturing cost of four
  

 4   plants that are dominated by one very large cheese plant.
  

 5       MR. BESHORE:  Your Honor, you can stop there.  You inserted
  

 6   a word which I think is helpful in that paragraph, Mr. Schad,
  

 7   and I would like that to be reflected in the exhibit.  So you
  

 8   said "used to produce cheese" on the top line, "for milk used
  

 9   to produce cheese," and I think that's descriptive and helpful
  

10   and we would like to have the word "used" inserted at that
  

11   point.
  

12       JUDGE CLIFTON:  Thank you.  So it's just after the word
  

13   "milk".
  

14       MR. BESHORE:  Yes.
  

15       JUDGE CLIFTON:  Top line.  Thank you.
  

16       MR. SCHAD:  DIC further proposes that USDA recognize
  

17   "spatial value" of butter, powder, and cheese by subtracting a
  

18   western value (FOB adjuster) --
  

19       JUDGE CLIFTON:  Read that again, please, from the
  

20   beginning.
  

21       MR. SCHAD:  DIC further proposes that USDA recognize
  

22   "spatial value" of butter, powder, and cheese by subtracting a
  

23   western value adjuster (FOB adjuster) from the NDPSR monthly
  

24   announced price.  The DIC witness explained that the fixed
  

25   adjuster for each commodity is based on the average of the
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 1   five-year historic difference between the price determined by
  

 2   CDFA audits and the commodity and the NDPSR prices.
  

 3       JUDGE CLIFTON:  Read again from "between the price
  

 4   determined by".
  

 5       MR. SCHAD:  -- between the price determined by CDFA audits
  

 6   for the commodity and the NDPSR prices.  There is an immediate
  

 7   problem in this process.  CDFA has not announced a cheese price
  

 8   since at least 2011.  To bypass the lack of CDFA reported
  

 9   California specific cheese prices since 2011, DIC cobbled
  

10   together a complex process to approximate the FOB adjuster for
  

11   cheese based on two time series.
  

12           While there is -- while there are no published CDFA
  

13   data to verify it, DIC's premise is that cheddar cheese prices
  

14   are lower in California than other areas of the country,
  

15   notably the Midwest.  However, recent prices from the Dairy
  

16   Market News --
  

17      Q.  That should be news with an S?
  

18      A.  Yes.
  

19       JUDGE CLIFTON:  Ms. Elliott, do you see it?  Good.  We have
  

20   added the S.  Thank you.
  

21       MR. SCHAD:  (DMN) indicate the California price is actually
  

22   higher than the Midwest price for wholesale 40 pound blocks of
  

23   cheddar cheese delivered in less than carload blocks.
  

24   Table 12.H Average Wholesale Delivered Price of 40 pound Blocks
  

25   of Cheddar Cheese in LTL Lots showed that the prices reported
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 1   in the DMN for the above commodity for Wisconsin --
  

 2       JUDGE CLIFTON:  You put a word "that" in the sentence and
  

 3   you really don't want that word in there, so start again,
  

 4   please, with Table 12.H.
  

 5       MR. SCHAD:  I think I have a bigger problem.
  

 6       JUDGE CLIFTON:  Okay.
  

 7       MR. BESHORE:  We lost a column off 12.H.
  

 8       MR. SCHAD:  Yeah.  And where do you want me to start again?
  

 9       JUDGE CLIFTON:  With the bolded language.
  

10       MR. SCHAD:  Table 12.H Average Wholesale Delivered Price of
  

11   40 pound Blocks of Cheddar Cheese in LTL Lots shows that the
  

12   prices reported --
  

13       JUDGE CLIFTON:  No, don't say "that" because it interferes
  

14   with the rest your sentence.  So what does it show?  It shows
  

15   the prices.
  

16       MR. SCHAD:  Shows the prices -- shows the prices reported
  

17   in DMN for the above commodity for Wisconsin -- and that should
  

18   read "and the West Coast".
  

19       MR. BESHORE:  Well, do you want to leave it "and the West
  

20   Coast" or do you want to substitute the exhibit that has all
  

21   three columns on it?
  

22       MR. SCHAD:  I have the one here.
  

23       MR. BESHORE:  Okay.  Just say "Wisconsin and the West
  

24   Coast."
  

25       MR. SCHAD:  Right.  And strike "and the Northeast" put a
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 1   period there.
  

 2       JUDGE CLIFTON:  All right.  So, Ms. Elliott, because the
  

 3   actual 12.H doesn't have the Northeast, we're striking "and the
  

 4   Northeast" and we're talking about the only two columns it has,
  

 5   Wisconsin and the West Coast.  So would you again read it just
  

 6   to make sure both Ms. Elliott and I have this correct?
  

 7       MR. SCHAD:  Okay.  Table 12.H Average Wholesale Delivered
  

 8   Price of 40 pound blocks of Cheddar Cheese in LTL Lots shows
  

 9   the prices delivered in -- prices reported in DMN for the above
  

10   commodity for Wisconsin and the West Coast.  DMN reports for
  

11   the 18-month period between January 2014 and June 2015, the
  

12   West Coast price averaged 2.1 cents -- I'm sorry, 2.17 cents
  

13   above the Wisconsin price.  In the absence of any other
  

14   published sales reports of cheddar cheese, the DMN reports of
  

15   regional cheese prices must take precedence.
  

16   BY MR. BESHORE:
  

17      Q.  Can I interrupt you there, Mr. Schad?  And to make sure
  

18   we're clear, you have in the title of Exhibit 12.H and in the
  

19   text where you read the title, the phrase in all caps LTL.  And
  

20   what does that stand for?
  

21      A.  As I say earlier in that paragraph, "less than" it's
  

22   less than full loads.
  

23      Q.  So you said less than car loads, less than truck loads
  

24   sometimes it is referred to?
  

25      A.  Yes.
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 1      Q.  Okay.  Thank you.  Continue.
  

 2      A.  DIC introduced an alternative proposal to price other
  

 3   solids, noting that only 13 of the 57 --
  

 4       JUDGE CLIFTON:  Start again.
  

 5       MR. SCHAD:  Noting that only 13 of California's 57 cheese
  

 6   plants also process whey, DIC called for a new process of
  

 7   valuing other solids.  Dr. Schiek testified, "The milk price
  

 8   should reflect what the cheese maker can earn by selling his
  

 9   wet separated whey FOB his cheese plant."  (Exhibit 122,
  

10   Page 14).  Proposal 2 describes a pricing formula based on the
  

11   value of WPC 34, less the cost of drying WPC, less the cost of
  

12   cooling and delivering liquid whey to a whey drying facility.
  

13   DIC estimated the total cost of these operations was 31.1
  

14   cents.  While there may be an appropriate yield component --
  

15   BY MR. BESHORE:
  

16      Q.  Start that sentence again, please.
  

17      A.  While there may be an acceptable yield component to the
  

18   DIC alternative proposal, there presently is no transparent and
  

19   verifiable price series for WPC 34.  Likewise, there is, there
  

20   were no cost studies by third parties to verify the cost of
  

21   drying WPC.  And DIC --
  

22       JUDGE CLIFTON:  Go ahead.
  

23       MR. SCHAD:  WPC 34, and the DIC proposal make allowance
  

24   assumes that all whey is cooled and transported to a whey
  

25   aggregator.
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 1           In essence, the DIC alternative is a solution in search
  

 2   of a problem.  Dr. Schiek utilized Exhibit 96 to illustrate the
  

 3   number of cheese plants with whey processing facilities.
  

 4   However, he failed to note the volume of monthly milk pounds
  

 5   that are processed at plants with whey drying facilities.
  

 6   Assuming that all plants in Groups 5 through 8 are of equal
  

 7   size, then one could argue that 86 percent of the Class 4b, and
  

 8   in this case Arabic 4b was processed at dairy plants --
  

 9       JUDGE CLIFTON:  4b?
  

10       MR. SCHAD:  4b milk was processes at dairy plants that had
  

11   whey drying facilities.
  

12       MR. BESHORE:  Whey drying?
  

13       MR. SCHAD:  Capabilities.  Further, the Cooperatives'
  

14   exempt plant proposal could exempt as many as 25 of the 57
  

15   cheese plants from minimum class pricing.  Subsection VI.
  

16       JUDGE CLIFTON:  VII.
  

17       MR. SCHAD:  VII, all right.
  

18   VII.  Dairy Price Hedging in California
  

19           Dairy farmers:  Jared Fernandes, Dino Giacomazzi, and
  

20   James Netto testified -- and I'll parenthetically -- (and
  

21   others since then) have testified that the California pricing
  

22   system increased the uncertainty of hedging their milk price
  

23   and inhibited their use of commonly used forward pricing tools.
  

24       JUDGE CLIFTON:  Forward what kind of pricing?
  

25       MR. SCHAD:  Milk pricing tools.  Mr. Fernandes stated, and
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 1   I quote, "The difference between the two price series is almost
  

 2   always negative with the 4b --"
  

 3       MR. BESHORE:  What's the word before 4?
  

 4       MR. SCHAD:  -- with the Class 4b price less than the
  

 5   Class III.  More importantly, for hedging and risk management
  

 6   purposes, the basis is -- and in the testimony, the written
  

 7   testimony, these words were in italics, and I copy them as such
  

 8   -- highly volatile and unpredictable (the author's emphasis)
  

 9   month to month."  (Exhibit 22).  In response to the dairyman's
  

10   testimony, the witness representing Hilmar stated, "Proponents
  

11   of Proposal 1 have suggested risk management for California
  

12   producers is ineffective because of the difference between the
  

13   California 4b price and FMMO Class III price."  (Exhibit 98,
  

14   Page 12).  The witness then provided statistical evidence that
  

15   "...California is neither the best nor the worst." (Ibid.)  The
  

16   witness purports show with Figure 5 in Exhibit 99 that
  

17   California is the fourth best in the group of ten states,
  

18   comparing the difference between the state's NASS All Milk
  

19   price and the Class III price.  The chart's footnote explains
  

20   that for each year the maximum spread among the states' All
  

21   Milk and Class III was added to the minimum for that year.
  

22   Those values for the last five and a half years were averaged.
  

23   Figure 5's footnote also explains that the calculation used the
  

24   absolute value of the difference, such that a negative number
  

25   was treated the same as a positive number.

7843



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1           Figure 5 of Exhibit 99 shows that California scores
  

 2   fourth best and Pennsylvania last in this measure.
  

 3   Exhibit 12.I Difference Between California All Milk Price and
  

 4   Class III Prices 2010-2015.
  

 5   BY MR. BESHORE:
  

 6      Q.  Is that Exhibit 12.I of 186?
  

 7      A.  Excuse me?
  

 8      Q.  Exhibit 12.I is part of Exhibit 186 for today's
  

 9   testimony, correct?
  

10      A.  Yes.  Yes.
  

11      Q.  Okay.  I interrupted you.
  

12      A.  You did.  And parenthetically, this was also provided
  

13   as Exhibit 103, and the only difference between this and
  

14   Exhibit 103 is there was a question when this was introduced
  

15   about the timing, and so that I put the date on the baseline.
  

16   Okay.
  

17           -- graphs each of the data points used for Figure 5's
  

18   conclusion and shows that in 33 of the 66 months surveyed by
  

19   the Dairy Institute witness, the difference between the
  

20   California All Milk price and the Class III price was negative.
  

21      Q.  Okay.  Let's stop there and make sure we have got this.
  

22   So Cooperatives' Exhibit 12.I, which is part of your exhibit
  

23   set today, correct?
  

24      A.  Yes.
  

25      Q.  Is basically a different graph of the same graph that

7844



TRANSCRIPT OF PROCEEDINGS - VOL. XXXVIII

 1   was identified earlier but not admitted as Exhibit 103?
  

 2      A.  That's correct.
  

 3      Q.  Except that you have made this one clearer by adding
  

 4   date points where they were not showing on the prior graph?
  

 5      A.  Exactly.
  

 6      Q.  Okay.
  

 7      A.  Yes.
  

 8      Q.  Thank you, Mr. Schad.  Go ahead.
  

 9      A.  Exhibit 12.J Difference Between the PA All Milk and
  

10   Class III Prices 2010-2015, again parenthetically (Exhibit 104)
  

11   charts the data point for the "worst" state, Pennsylvania.  In
  

12   all months the difference between the Pennsylvania All Milk
  

13   price and the Class III were positive.
  

14      Q.  So again -- you want to, again, let's just make clear.
  

15   12.J is the same data and the essentially the same graph as
  

16   104, except that it's more clear in terms of dates.
  

17      A.  Yes.
  

18      Q.  Okay.
  

19      A.  And the point I was doing, was I took the data points
  

20   that would have been in the Dairy Institute, and graphed those
  

21   dairy points.  And the use of absolute values talks about
  

22   differences, but it, doesn't it doesn't show you that these
  

23   differences can be negative.  And that's what I was trying to
  

24   show here.  And that your graph, that formula, the difference
  

25   between the All Milk and the Class III, you will see that there
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 1   are months, and actually, if you count them, half of the months
  

 2   there's a negative difference, while there is, in the other
  

 3   months there's a positive difference.
  

 4      Q.  That's on Exhibit 12.I, which is the California All
  

 5   Milk less Class III exhibit, correct?
  

 6      A.  That's correct.
  

 7      Q.  Okay.  So in California, half the time the All Milk was
  

 8   less than the Class III price during this five and a half
  

 9   years?
  

10      A.  Yeah.  And that explains the problem why dairymen have
  

11   a hard time trying to set a kind of basis in that, because of
  

12   California milk pricing system, a basis to use these risk
  

13   management tools.  If you look at -- if you turn the page and
  

14   you look at Pennsylvania, Pennsylvania again, remember was the
  

15   worst in Exhibit 5.  And in, you will see the baseline was
  

16   zero.  So that in all cases, Pennsylvania, in this comparison,
  

17   the difference between the PA milk in the Class III is a
  

18   positive.  So for Pennsylvania dairyman he is basically, and
  

19   I'll probably -- I'll wait -- I can read the conclusion.
  

20      Q.  Okay.  So you are going back to the text of Exhibit 185
  

21   on Page 11, correct?
  

22      A.  Yes.
  

23      Q.  Okay.  Go ahead.
  

24      A.  And I'll pick it up.
  

25          While a Pennsylvania dairyman, dairy farmer has great
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 1   as a great level of certainty that his farm price will always
  

 2   be above the Class III price, the California dairyman knows
  

 3   that it is as likely as it is not that his farm price will be
  

 4   above or below the Class III price.  Smoothing out the positive
  

 5   and the negative differences with the use of absolute numbers
  

 6   does nothing to reduce the risk that an actual dairy,
  

 7   California dairyman experiences with the California pricing
  

 8   system.  Dairy farmers with actual experience have testified
  

 9   that they have used the standard risk management tools and have
  

10   reported that the California prices cannot be successfully
  

11   hedged.
  

12          Figure 6 of Exhibit 99 calculated in the same manner,
  

13   comparing the States' mailbox price and the Class III price.
  

14   Exhibit 12.K Difference Between California Mailbox and
  

15   Class III Prices 2010-2015 and Exhibit 12.L Difference Between
  

16   Pennsylvania Mailbox and Class III Prices 2010-2015 are graphs
  

17   for these variables and reveal similar results as Exhibits 103
  

18   and 104.
  

19      Q.  And we can also identify there 103 and 104 are the same
  

20   as 12.I and J?
  

21      A.  That's correct.
  

22      Q.  Okay.
  

23      A.  And again, you are seeing the same thing.  You are
  

24   seeing that in 12.K you are seeing that relationship from the
  

25   Dairy Institute's testimony shows that the line that, the
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 1   difference is negative, while if you look at the Pennsylvania,
  

 2   you will see that the line is always above zero.
  

 3      Q.  So for Pennsylvania farms on Exhibit 12.L, the
  

 4   difference between the Pennsylvania mailbox and Class III price
  

 5   during this five and a half year period was, in all cases,
  

 6   positive, correct?
  

 7      A.  Right, it gives you a level of certainty to determine
  

 8   your basis risk.
  

 9      Q.  Whereas in Exhibit 12.K, which is the difference
  

10   between California mailbox and Class III prices, 2010-2015, it
  

11   was, appears to be below zero and negative for a majority of
  

12   that five and a half year period, correct?
  

13      A.  That's correct.
  

14       MR. BESHORE:  Your Honor, I suggest this may be a good
  

15   point to stop for the day.  We're at the end of Roman Numeral
  

16   VII of Mr. Schad's testimony, and we can start with Roman
  

17   numeral VIII tomorrow.
  

18       JUDGE CLIFTON:  All right.  Let me ask Mr. Schad, please,
  

19   to remind me where you get All Milk prices and where you get
  

20   mailbox prices.
  

21       MR. SCHAD:  Okay.  All Milk prices are reported by NASS on
  

22   a monthly basis.  And the mailbox prices, there was a farmer
  

23   that was just in, mailbox prices are reported by the Federal
  

24   Orders, AMS, and the difference is between the two there's a
  

25   difference in what they were measuring among other things.  And
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 1   the NASS is a survey price, but mailbox price is an audited
  

 2   payroll price from the Federal Orders.
  

 3       MR. BESHORE:  As well as CDFA for California.
  

 4       MR. SCHAD:  And as well as CDFA.
  

 5       JUDGE CLIFTON:  Thank you.
  

 6       MR. BESHORE:  And just one follow up quick question on
  

 7   that.  The NASS publication which reports the All Milk price on
  

 8   a monthly basis is ag prices?
  

 9       MR. SCHAD:  Yes.
  

10       JUDGE CLIFTON:  Good.  You have told me that six times, but
  

11   I need to be reminded.
  

12       MR. BESHORE:  I'm sure we have actually.
  

13       JUDGE CLIFTON:  This is a good stopping time, because it is
  

14   already 4:59.  Ms. May, may we leave everything in this room
  

15   tonight?
  

16       MS. MAY:  Yes, we may.  They are going to use the room,
  

17   they are going to show the room to a prospective customer
  

18   tonight, but otherwise we can leave it in here and everything
  

19   will be fine.
  

20       JUDGE CLIFTON:  And the sound equipment will be safe?
  

21       MS. MAY:  That's up to the sound guy.  They lock the room
  

22   up, but they are not liable for our stuff.
  

23       JUDGE CLIFTON:  Thank you.  All right.  Very fine.  I'll
  

24   see you all in the morning here.  We go on record at 9:00.
  

25   Thank you.
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 1         TUESDAY, NOVEMBER 17, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on November 17, 2015.
  

 3   It's a Tuesday.  It's approximately 9:00 in the morning.  We
  

 4   are in Fresno, California.  This is Day 39 of the milk hearing.
  

 5           My name is Jill Clifton.  I'm the United States
  

 6   Administrative Law Judge who is assigned to take in the
  

 7   evidence at this rule making hearing.  I would like now to take
  

 8   appearance of others who are participating, starting with other
  

 9   USDA employees.
  

10       MR. HILL:  Good morning, everyone.  My name is Brian Hill
  

11   and I'm an Attorney with the Office of the General Counsel.
  

12       MS. BECKER:  Good morning, Lauren Becker, I'm also an
  

13   Attorney with the Office of the General Counsel.
  

14       MR. FRANCIS:  Good morning, William Francis, F-R-A-N-C-I-S,
  

15   Dairy Marketing Specialist USDA AMS Dairy Programs.
  

16       MS. MAY:  Good morning, Laurel May, with USDA AMS Dairy
  

17   Program.
  

18       MS. ELLIOTT:  Hello, my name is Pamela Elliott,
  

19   E-L-L-I-O-T-T, I am a Marketing Specialist with the USDA AMS
  

20   Dairy Program.
  

21       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

22   Assistant to the Deputy Administrator, Dairy Programs.
  

23       MR. VIERRA:  Good morning, Brad Vierra, V-I-E-R-R-A, on
  

24   duty with the Federal Milk Market out of Dallas, Texas.
  

25       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
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 1   Agricultural Economist for the Upper Midwest Milk Marketing
  

 2   Order, Federal Order 30, on detail with AMS Dairy Programs.
  

 3       MS. COALE:  Good morning, Dana Coale, C-O-A-L-E, Deputy
  

 4   Administrator with Dairy Programs, Agricultural Marketing
  

 5   Service, U.S. Department of Agriculture.
  

 6       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

 7   B-E-S-H-O-R-E, Attorney for Proponents of Proposal Number 1,
  

 8   California Dairies, Dairy Farmers of America, and Land O'Lakes.
  

 9       MR. VLAHOS:  Good morning, John Vlahos, J-O-H-N, V -- as in
  

10   Victor -- L-A-H-O-S with the law firm of Hanson, Bridgett,
  

11   H-A-N-S-O-N, B-R-I-D-G-E-T-T, San Francisco, appearing as
  

12   co-counsel for the same parties as Mr. Beshore.
  

13       MR. SCHAD:  Good morning, Dennis Schad, S-C-H-A-D, I work
  

14   for Land O'Lakes.
  

15       MR. GARBANI:  Good morning, Pete Garbani with
  

16   Land O'Lakes, that's spelled G-A-R-B-A-N-I.
  

17       MR. ENGLISH:  Good morning, your Honor, my name is
  

18   Chip English, E-N-G-L-I-S-H, I'm an Attorney with the law firm
  

19   of Davis, Wright, Tremaine with my principal office in
  

20   Washington, D.C., I did check with them yesterday and as long
  

21   as I get back by the end of the year, I won't have lost my
  

22   office.
  

23           I am one of the Attorneys representing the Dairy
  

24   Institute of California, which is Proponents of
  

25   Proposal Number 2.

7856



TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

 1       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y.
  

 2   V -- as in Voldemort -- U-L-I-N, also an Attorney with Davis,
  

 3   Wright, Tremaine, representing the Dairy Institute of
  

 4   California.
  

 5       DR. SCHIEK:  Good morning, William Schiek, S-C-H-I-E-K,
  

 6   Economist with the Dairy Institute of California.
  

 7       MR. DeJONG:  James DeJong, D-e, J-O-N-G, Dairy Policy
  

 8   Economic Analyst for Hilmar Cheese, dairy farmer-owned
  

 9   manufacturer of cheese, whey, and milk powder.
  

10       MS. HANCOCK:  Nicole Hancock, I'm an Attorney with
  

11   Stoel Rives, I'm representing the California Producer Handlers
  

12   Association and Ponderosa Dairy.
  

13       MR. VANDENHEUVEL:  Rob Vandenheuvel,
  

14   V-A-N-D-E-N-H-E-U-V-E-L, here with Milk Producers Council.
  

15       MS. HANCOCK:  I forgot to mention that when I came back
  

16   from Boise this weekend, I brought some Idaho potatoes with me
  

17   because I couldn't bring any dairy products, but there's
  

18   actually no potato in the Idaho spud that is back there, so I
  

19   hope you all enjoy those.
  

20       JUDGE CLIFTON:  Does anyone know if Ryan Miltner is still
  

21   in town?  Good.  All right.  I miss my chicks when they are
  

22   missing, my little chicks.  It is especially appropriate that I
  

23   use that word with Macho Ryan who rides a motorcycle and all
  

24   that -- captain America as we know him.
  

25           All right.  Let's see.  Let's start, we can do our full
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 1   preliminary matters first.
  

 2           Mr. Beshore, is that right, we can?
  

 3       MR. BESHORE:  Yes, absolutely.
  

 4       JUDGE CLIFTON:  All right.  Let's do all the announcements
  

 5   and preliminary matters, beginning with those from the
  

 6   employees from the United States Department of Agriculture.
  

 7       MS. MAY:  Good morning, Laurel May with USDA.  Glad to see
  

 8   all of you here today.  As you know, everybody that would like
  

 9   to is -- anybody that would like to is welcome to testify at
  

10   this hearing.  To do so, just let one of us know that you would
  

11   like to and we'll get you into the line up.  If you would like
  

12   to question any of the witnesses who are appearing here, you
  

13   may do so by approaching the podium and the Judge will
  

14   acknowledge you.
  

15           We are broadcasting via live audio feed, that's
  

16   accessible at www.ams.usda.gov/live.
  

17           The court reporter is recording and providing official
  

18   transcripts of the hearing which are available as soon as she
  

19   can get them to us on an ongoing basis, and those can be viewed
  

20   at the AMS dairy website.  When you get into the spot, you can
  

21   choose between transcripts or records, there's links for each.
  

22   And as of yesterday, I haven't checked last night, but as of
  

23   yesterday I think we were up to Exhibit 74 was available on
  

24   that website.
  

25           We have refreshments in the back of the room that
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 1   everybody is welcome to enjoy.
  

 2           As best as I can recall, Mr. Schad was on the stand
  

 3   yesterday, and we ended in the middle of his testimony.  And as
  

 4   far as I know, that's where we're going to start again this
  

 5   morning, but I will leave it to Mr. Beshore to give you more
  

 6   details about that.
  

 7       JUDGE CLIFTON:  Who next has some preliminary matters and
  

 8   announcements?  Mr. Beshore.
  

 9       MR. BESHORE:  So in terms of schedule today and our last
  

10   day tomorrow, here's what it looks like:  Dennis Schad will
  

11   complete his rebuttal testimony this morning; after him, we
  

12   have rebuttal testimony from Mr. Hatamiya; and after him, we
  

13   have rebuttal testimony from Mr. Garbani.
  

14           I fully expect all those can be accomplished today.  We
  

15   do not have any other testimony today, but our testimony
  

16   tomorrow would be from Mr. Hollon and Dr. Erba, and those
  

17   statements will be brief, on the short side in both cases, and
  

18   hence my optimism.
  

19       JUDGE CLIFTON:  Mr. English?
  

20       MR. ENGLISH:  If -- this is Chip English -- if we have time
  

21   after the Cooperatives three witnesses are complete today, we
  

22   are ready to go forward with Dr. Schiek in response to the
  

23   questions you asked last week, your Honor.  If somehow that
  

24   doesn't get done today, obviously we'll do it tomorrow.  But if
  

25   Mr. Beshore is correct about where things are and we end up
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 1   with a gap in time, we are prepared to help fill it.
  

 2       JUDGE CLIFTON:  Very good.  We do not yet know whether
  

 3   we'll be finished tomorrow.  We all would love that, but we
  

 4   still need to determine whether we need to take additional
  

 5   evidence, particularly about the value of exempt quota and
  

 6   regular quota from anyone else after we hear from Dr. Schiek
  

 7   particularly, so that remains to be seen.  But I think everyone
  

 8   whose been participating all throughout would be delighted if
  

 9   we can bring this hearing to a close tomorrow.
  

10           That brings me to my preliminary issue, which is,
  

11   again, the transcript corrections and briefing schedule.  I
  

12   thought some more about it and I want to throw something out
  

13   that I haven't yet said and see if it causes anyone heartburn.
  

14   That is, of course we expect initial briefs from the Proponent
  

15   briefs, of course.  But I would like the understanding that
  

16   anyone may submit a reply brief, even if he hasn't submitted an
  

17   initial brief.  There may be someone who just notices one flaw
  

18   and wants to address it.  That would be great.  We would love
  

19   to have the input of all thoughtful people who consider all the
  

20   briefs, and then perhaps would like to file a reply.  So that's
  

21   a little different from normal procedure.
  

22           Normally, the replies are reserved to those who file
  

23   the initial brief.  But in this case, I expect the initial
  

24   briefs, particularly from at least the Proponents of
  

25   Proposals 1 and 2 to be massive, and there would be no reason
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 1   to expect others to do that kind of work at the beginning.  So
  

 2   think about it.  I'll ask for your responses to that later.
  

 3   Mr. English?
  

 4       MR. ENGLISH:  Chip English.  I don't necessarily disagree,
  

 5   your Honor, but I guess I would say maybe a couple of caveats.
  

 6   First, anybody who is a Proponent of a Proposal shouldn't be
  

 7   able to wait for a reply.  And second, I would like the caveat
  

 8   to be that the reply is really a reply and not, you know,
  

 9   somebody's first shot at something that prevents other people
  

10   who would otherwise reply.  So I think that's -- with those two
  

11   caveats, I think, just my initial reaction I see nodding.
  

12       MR. BESHORE:  I agree with both points.
  

13       JUDGE CLIFTON:  Good.
  

14       MR. ENGLISH:  With those caveats, I think we can probably
  

15   accept that.
  

16       JUDGE CLIFTON:  All right.  Excellent.  I agree with both
  

17   of those as well.
  

18           The whole point of filing an initial brief is to expose
  

19   to everyone else your argument, your thinking, your reasoning,
  

20   your dependence on certain portions of the evidence, and that
  

21   gives others a chance to evaluate that.  So I like very much
  

22   your caveats, Mr. English.  All right.
  

23           So if, in fact, tomorrow does turn out to be our last
  

24   day, then tomorrow I must set the deadlines.  So be thinking
  

25   about how many days after the last transcript and exhibit are
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 1   posted you would like to go forward with proposed corrections,
  

 2   those would be just from the attorneys for Proposals 1 and 2,
  

 3   and then another date thereafter for everyone else to comment
  

 4   on proposed corrections.
  

 5           Then a deadline for me.  You need to give me also a
  

 6   deadline by which I would rule.  And what my ruling is called,
  

 7   it is called the certification of the transcript, that's what
  

 8   it's actually called, that's what its name is.  But it also
  

 9   specifies what exhibits were admitted and what exhibits were
  

10   rejected, so it's very brief.  But it, then, is followed by
  

11   this opening round of briefs, and then the response or, I'm
  

12   going to call them reply, the reply briefs.  Mr. Beshore?
  

13       MR. BESHORE:  One other thought I had that kind of falls in
  

14   the same area here in terms of administrative wrap up, and that
  

15   relates to Requests for Official Notice or Administrative
  

16   Notice.  Thinking about this, my thought, or request would be
  

17   that those requests for taking administrative notice be done
  

18   with the first brief.  That would provide an opportunity, if
  

19   there's any objections to them, for those to be made, but it
  

20   would also, it would also mean that we don't have to be, dwell
  

21   upon that issue, you know, tomorrow or whenever before we
  

22   leave -- we leave here.  And I think it's, that's something
  

23   that can be handled in written submissions.  That's my thought
  

24   and suggestion.
  

25       JUDGE CLIFTON:  Mr. English?

7862



TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

 1       MR. ENGLISH:  Chip English.  You know, yesterday, your
  

 2   Honor, you asked a question for the, for those who were not in
  

 3   the room about how hard we're all working, and I want to
  

 4   emphasize that notwithstanding the fact that we are Proponents
  

 5   and Opponents of proposals are fighting as hard as they can for
  

 6   their clients, I think almost every week, if not almost every
  

 7   dairy, there have been discussions among counsel.  And so
  

 8   Mr. Beshore alerted me of this before we got on the record
  

 9   today.  I think that is really laudatory.  I think it is not
  

10   something that happens in a trial-like setting very often.  I
  

11   want to thank Mr. Beshore for that, I think he has done it as
  

12   well, I know Ms. Hancock has, so I want to say I had a chance
  

13   to think about it, and I agree with Mr. Beshore.  Even though
  

14   we have created the list, but the fact of the matter is, as you
  

15   write the brief you are going to come forward and say, "You
  

16   know what?  I wish I had taken official notice of that."  And
  

17   so I think that it is highly appropriate to think in those
  

18   terms.  So I just want to put that out and we can talk about it
  

19   some more later, but I agree.
  

20       JUDGE CLIFTON:  What that reminds me of is the fact that we
  

21   already addressed this issue of a like issue earlier.  And that
  

22   is, that I am not the trier-of-fact, so you don't need me to
  

23   say whether we will take official notice or not, because the
  

24   Agricultural Marketing Service can do that with the help of
  

25   Counsel.  Just as it is they who will rule on Mr. English's
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 1   motion that an adverse inference be made or taken with regard
  

 2   to evidence that was not presented.  So this would be a perfect
  

 3   way for the Request for Official Notice to be made.  It can be
  

 4   done thoughtfully as you prepare your briefs, it ensures the
  

 5   accuracy of what's being requested.
  

 6           I had said before that if you were asking for official
  

 7   notice of something I wanted a copy of it in the record.  So
  

 8   we talked about the exceptions to that, there are many
  

 9   exceptions.  Exceptions such as USDA web sites and other
  

10   commonly relied upon official pronouncements.  I would think
  

11   the California Department of Food and Agriculture website would
  

12   be another one where you wouldn't need to put into the record a
  

13   piece of paper that shows what was, where that website is found
  

14   or what was on it at a particular day.  So you could also deal
  

15   with that issue in your briefs, and if you have a more obscure
  

16   document that you are asking official notice be taken of, you
  

17   can append it to your brief and then it will be, ultimately the
  

18   Secretary, but initially the team from Agricultural Marketing
  

19   Service of the USDA that determines whether to take official
  

20   notice or not.  So I like it.
  

21           All right.  Are there any other preliminary matters?
  

22   Ms. Hancock?
  

23       MS. HANCOCK:  Nicole Hancock.  I have talked to most of you
  

24   about this, but just to maybe get it and make sure everybody is
  

25   on the same page.  The producer-handlers are planning to put on
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 1   a witness tomorrow that will deal or talk about exempt quota
  

 2   evaluation.  Some of it will be dependent on what we hear from
  

 3   Dr. Schiek as whether it will determine whether or not we can
  

 4   get it all on tomorrow, but our plan is we will be brief and
  

 5   put it in the record tomorrow.  And we have alerted the USDA
  

 6   that hopefully this means there is no need for anybody to
  

 7   reserve any dates in December, so I just want to make sure
  

 8   everybody knew.
  

 9       JUDGE CLIFTON:  There's another issue.  And that is that I
  

10   asked yesterday that AMS would make it clear how they also want
  

11   to be given copies of things like proposed corrections to the
  

12   transcript, briefs, and so on.  And I would like to hear from
  

13   them at some point today, but I also overheard them discussing,
  

14   and I want to bring up an issue that I forgot to bring up
  

15   yesterday.
  

16           If you send regular mail to the Hearing Clerk's Office,
  

17   it is diverted for irradiation.  This is left over from the
  

18   Anthrax problem that killed people.  So they are still
  

19   protecting us from Anthrax.  The problem with that is your
  

20   submission could be delayed by weeks.  And when it arrives, it
  

21   has been antiqued, and it is brittle, and it makes my hands
  

22   itch, whatever it is they do with it.  So please don't use
  

23   ordinary mail to submit a brief.  It will miss deadline because
  

24   the deadline is not when you mailed it, it is when it arrives
  

25   and it is file stamped by the Hearing Clerk.  So you do not
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 1   want to be late.
  

 2           So one way you can prevent that, you can't, these
  

 3   submissions you cannot either Fax or e-mail to the Hearing
  

 4   Clerk, because they will be too large.  They will just be, they
  

 5   can't handle anything but very short submissions for the
  

 6   official filing.
  

 7           Now, a commercial delivery service such as Fed Ex, UPS,
  

 8   or the like, can be used to solve this problem, but even there,
  

 9   you know, do not wait until the last minute to send it or you
  

10   may miss the filing deadline.
  

11           I'm going to read into the record the address to which
  

12   documents should be sent to the Hearing Clerk, whether you
  

13   deliver them by hand or courier, or whether you Fed Ex or UPS
  

14   them, this is the place they go.
  

15           Hearing Clerk's Office, United States Department of
  

16   Agriculture, Stop 9203, South Building, Room 1031, 1400
  

17   Independence Avenue Southwest, Washington, D.C., 20250-9203.
  

18           If you want to telephone the Hearing Clerk's Office to
  

19   confirm receipt of your submission, the general phone number
  

20   for the Hearing Clerk is (202) 720-4443.
  

21           If you want to arrive at the South Building in
  

22   Washington, D.C., to hand deliver your documents and you need
  

23   to be escorted to the Hearing Clerk's Office in order to file
  

24   them, at the Security Guard station you call for the escort to
  

25   the Hearing Clerk's Office, (202) 720-4443.
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 1           The filing hours for the Hearing Clerk are essentially
  

 2   9:00 a.m. to 4:30 p.m., the office is manned both before and
  

 3   after that, but that's when they accept filings, 9:00 a.m. to
  

 4   4:30 p.m.
  

 5           All right.  Who has anything else additional as a
  

 6   preliminary matter?  Ms. May?
  

 7       MS. MAY:  So in response to your request, we have an
  

 8   address for delivery.  We accept your briefs and comments in
  

 9   electronic and hard copy form, if you, as long as the
  

10   electronic copies are no bigger than 20, as longs as the --
  

11   sorry, electronic copies -- or electronic submissions can't be
  

12   larger than 20 megabytes, just because our system won't accept
  

13   that, so you might have to break into smaller chunks if you are
  

14   planning to send something bigger than that.
  

15           Anyway, you can send it to our AMS Dairy Comment
  

16   E-mail, and that is amsdairycomments@ams.usda.gov, or if you
  

17   want to use a courier service, as Judge Clifton suggested, to
  

18   ship in a hard copy, you can send it to:  William Francis,
  

19   Director of the Order Formulation and Enforcement Division,
  

20   USDA, AMS Dairy Program, Stop 0231, Room 2969 South, 1400
  

21   Independence Avenue, Southwest, Washington, D.C., 20250-0231.
  

22   And Will's personal cell phone number is (202) --
  

23       JUDGE CLIFTON:  This is actually not personal, this is just
  

24   his direct line.
  

25       MS. MAY:  This is a number so if you need to get somebody
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 1   to come and escort you, (202) 720-6274.
  

 2       JUDGE CLIFTON:  If you don't mind, I would like you to say
  

 3   all of that one more time.
  

 4       MS. MAY:  The whole address?
  

 5       JUDGE CLIFTON:  Yes.
  

 6       MS. MAY:  William Francis, Director, Order Formulation and
  

 7   Enforcement Division, USDA, AMS Dairy Program, Stop 0231, Room
  

 8   2969 South, 1400 Independence Avenue, Southwest, Washington,
  

 9   D.C., 20250-0231.  And the phone number is (202) 720-6274.
  

10       JUDGE CLIFTON:  Now, Ms. May, the proposed transcript
  

11   corrections will all be posted on the same website where we
  

12   already have exhibits and transcripts?
  

13       MS. MAY:  I believe so, yes.
  

14       JUDGE CLIFTON:  All right.  And briefs will also be posted
  

15   at that very same place?
  

16       MS. MAY:  Yes.
  

17       JUDGE CLIFTON:  Okay.  Mr. English?
  

18       MS. MAY:  Do those not also get posted at the regs.gov
  

19   website?  I think we are supposed to upload those.
  

20       MR. FRANCIS:  Yes, but there's a lag.
  

21       MS. MAY:  True.
  

22       JUDGE CLIFTON:  Mr. English?
  

23       MR. ENGLISH:  Chip English.  And this might have been sort
  

24   of understood, but I'm tying now, going back to the official
  

25   notice and briefing and the idea that someone could file a
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 1   reply brief without having filed an initial brief.  And I would
  

 2   note that if someone wishes to take official notice, I think
  

 3   under the Rules of 900.8(c)(5) that anybody who wishes to take
  

 4   official notice would need to do so in an original brief,
  

 5   because the Rule requires that if a person shall be given
  

 6   adequate notice after hearing or subsequent thereto, of matters
  

 7   sotos, and shall be given adequate opportunity to find that
  

 8   such facts are inaccurate or are erroneously noticed.  And so
  

 9   it does seem to me that a caveat would be that if you wish to
  

10   take official notice, it would have to be in an original brief.
  

11       JUDGE CLIFTON:  Good.  Thank you.  I agree with that, so
  

12   does Mr. Beshore, he's nodding his head yes.  That's excellent.
  

13   Thank you.  All right.  Mr. Vlahos?
  

14       MR. VLAHOS:  John Vlahos.  Your Honor, for some of us whose
  

15   writing skills are somewhat sloth-like, keeping up with the
  

16   various addresses was rather difficult.  I wonder if they could
  

17   be posted or maybe even a handout tomorrow, so that we make
  

18   sure that we all have the right addresses and the right
  

19   numbers.
  

20       JUDGE CLIFTON:  Yeah, of course, before you have to do
  

21   anything you will have a copy of the transcript that has this
  

22   in it, but we'll repeat it again tomorrow.  So bring your notes
  

23   from today and you can fill in.  I could also have Ms. May read
  

24   it one more time, would that help?
  

25       MR. VLAHOS:  Tomorrow would be fine.
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 1       JUDGE CLIFTON:  Business cards are helpful because that way
  

 2   there's much less to write.  You may still have something to
  

 3   write.  Thank you.
  

 4           Are there any other announcements or preliminary
  

 5   matters?  There are none.
  

 6           Mr. Schad, welcome back to the witness stand.
  

 7   Mr. Schad, you remain sworn.  Please, again, state and spell
  

 8   your name.
  

 9       MR. SCHAD:  My name is Dennis Schad.  D-E-N-N-I-S,
  

10   S-C-H-A-D.
  

11       JUDGE CLIFTON:  Thank you.  Mr. Beshore, you may proceed.
  

12                   CONTINUED DIRECT EXAMINATION
  

13   BY MR. BESHORE:
  

14      Q.  Yes.  So, Mr. Schad, when we left off yesterday you had
  

15   completed the presentation of Roman Numeral VII of Exhibit 185,
  

16   your rebuttal testimony.  And so now you may begin, and please
  

17   do, with Roman Numeral VIII on page 12.
  

18      A.  VIII.  Cooperative Response to Dairy Institute Proposal
  

19   Concerning Increased Shrinkage Allowance in 7(b) Plants
  

20           Dairy Institute provided four witnesses,
  

21   Mssrs.  Herbein, Zolin, Meek, and Suever to testify in support
  

22   of a proposed change to Section 1051.43 to accommodate
  

23   purported excess shrinkage in Section 1051.7(b) plants.
  

24   Mr. Herbein provide a study of dairy plants represented as
  

25   federally pooled 7(b) plants and plants pooled on the
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 1   California Order.  The witness testified --
  

 2       JUDGE CLIFTON:  Mr. Schad, what you said means exactly the
  

 3   same as what's printed, but sometimes it's not good when you
  

 4   skip words.  So I just want to you slow down.
  

 5       MR. SCHAD:  Okay.
  

 6           The witness testified --
  

 7   BY MR. BESHORE:
  

 8      Q.  Go back and so we don't skip any words, and re-read the
  

 9   sentence beginning with Mr. Herbein.
  

10      A.  Mr. Herbein provided a study of dairy plants
  

11   represented as federally pooled 7(b) plants.
  

12      Q.  Section 7(b)?
  

13      A.  I'm sorry?
  

14      Q.  You missed a word.
  

15      A.  Federally pooled Section 7(b) plants and plants pooled
  

16   on the California State Order.
  

17      Q.  Thank you.
  

18      A.  The witness testified that the 19 plants manufactured
  

19   Extended Shelf Life (ESL) or aseptic milk products.
  

20   Mr. Herbein's cross-section study "Shrinkage,
  

21   Ultra-Pasteurized, and Aseptically Processed Milk at 7(b)
  

22   Distributing Plants," (Exhibit 84) included at least six
  

23   plants:  Saputo (Frederick); Saputo Friendship; Murray;
  

24   Newington; White Bear Lake, and Frazier that are not pooled
  

25   distributing plants, and therefore, not subject to the
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 1   shrinkage provisions of Section 1000.43.
  

 2          Dairy Institute witnesses also cited Table 18 of
  

 3   Exhibit 9, Total 7(a) and 7(b) Plants with Excess Shrinkage,
  

 4   All Orders - January 2009 - June 2015.  While Dairy Institute
  

 5   witnesses insisted during the hearing that California data was
  

 6   needed for a California decision, no California plants were
  

 7   included in the USDA study.
  

 8           ESL products are valued-added products and should not
  

 9   be granted excessive shrinkage consideration under the
  

10   California Order.
  

11   IX.  Similarities Between California and Carolina Promulgations
  

12           In observing the 30-some days of this hearing, I am
  

13   struck with the similarities between this promulgation hearing
  

14   and the Carolina promulgation decision
  

15   (55 Fed. Reg. June 22, 1990, page 25601) in 1990.  Like the
  

16   Proponents of Proposal 1, the dairy farmers in Carolina
  

17   testified that the Carolina Order should adopt the national
  

18   manufacturing price levels for Class II and III, at that time
  

19   the Basic Formula Price (BFP).  While describing the
  

20   determination of the monthly BFP in detail (Ibid. at
  

21   Page 25641-3), the Secretary took official notice of Class II
  

22   Final Decision (1982 and 1989) to determine the new Class II
  

23   price.
  

24      Q.  The new -- read that --
  

25      A.  The new Order's Class II price.
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 1      Q.  Thank you.
  

 2      A.  The new Order's Class II price (Ibid. Page 25641).  The
  

 3   Secretary also relied on previous Federal Order decisions to
  

 4   determine the classification of milk based on its use
  

 5   (Ibid. Page 25634).  As noted in my previous testimony, the
  

 6   Secretary rejected a proposal that would continue the Carolinas
  

 7   State Order pricing of butterfat that conflicted with the
  

 8   butterfat price in adjacent Federal Orders, citing previous
  

 9   FMMO decisions (Ibid. Page 25643).  The importance of aligning
  

10   the Class I differentials in the Carolina Order and existing
  

11   Orders was also noted (Ibid. at Page 25639-40).  The Carolina
  

12   Order also provided for an other than uniform producer pricing
  

13   system through the approval of a base-excess plan in the new
  

14   Order (Ibid. at Page 25643).
  

15       JUDGE CLIFTON:  Now, let me stop you.  You read that as
  

16   "producer pricing system" is that the same as what is written
  

17   here "producer payment system"?
  

18       MR. SCHAD:  I'll read it again.
  

19           The Carolina Order also provided for an other than
  

20   uniform producer payment system through the approval of the
  

21   base excess payment in the new Order (Ibid. at Page 25643).
  

22       JUDGE CLIFTON:  Thank you.  And while I have got you
  

23   interrupted, I would like to go to the, up many lines to the
  

24   fourth line of this section, Roman Numeral IX.  The way you
  

25   read that line, you said that the California, excuse me, that
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 1   "the Carolina Order should adopt the national manufacturing
  

 2   price levels for Class II and III".  Would you like us to
  

 3   insert "should" in the record copies?
  

 4       MR. SCHAD:  Yes.
  

 5       MR. BESHORE:  Yes
  

 6       JUDGE CLIFTON:  All right.  We will do so.  Thank you.  You
  

 7   may proceed.
  

 8       MR. SCHAD:  The Carolina promulgation decision also
  

 9   addressed an issue that is, in my opinion, very germane to this
  

10   proceeding.  A handler, Coburg Dairy, proposed a modification
  

11   to the provisions to the Carolina Order that charged a handler
  

12   the difference between the Class III and Class I price for a
  

13   non-fluid milk -- for a non-fluid milk product reconstituted
  

14   into a fluid milk product.  The witness observed that it would
  

15   be likely that any reconstitution that would occur at the time
  

16   of the 1989 hearing, would be the result of a reverse osmosis
  

17   manufacturing process.  The witness stated that such
  

18   concentrated milk product would be priced as Class II in most
  

19   Federal Orders, causing a pricing conflict.
  

20           The Secretary ruled:
  

21                The reconstitution charge adopted in the Carolina
  

22                Order is the same as the one applicable in most
  

23                other Federal Orders.  Thus, if the reconstitution
  

24                charge were modified in the Carolina Order, there
  

25                would not be uniformity of classification of the
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 1                reconstituted milk product with the other Federal
  

 2                Orders.  It is concluded, therefore, that a
  

 3                reconstitution charge at the difference between
  

 4                the Class III and the Class I price shall apply
  

 5                until such time that this issue can be reviewed on
  

 6                a national basis.
  

 7           And I will put the citation, which is not in the text,
  

 8   it is (Ibid. 25637).
  

 9       JUDGE CLIFTON:  Let me repeat that back and if I have it
  

10   right, Ms. Elliott will show that on the record copy.
  

11   Ibid, 25637.
  

12       MR. SCHAD:  That's correct.
  

13       JUDGE CLIFTON:  All right.  Good.
  

14       MR. SCHAD:  Some of the issues raised by the Proponents of
  

15   Proposal 2, including:  the appropriateness of combining both
  

16   block and barrel cheese prices in the DPRSR --
  

17       MR. BESHORE:  Yeah, we have got that wrong.
  

18       MR. SCHAD:  The NDPSR.  Can we change that?
  

19       JUDGE CLIFTON:  Are you sure?
  

20       MR. SCHAD:  National Dairy Products and Sales Report, yes.
  

21       JUDGE CLIFTON:  National Dairy, so it has to start with N,
  

22   that's the problem.
  

23       MR. BESHORE:  Yes.  NDPSR.
  

24       JUDGE CLIFTON:  NDPSR.  I think, Ms. Elliott, the easiest
  

25   way will just be to strike what's there and just write "NDPSR",
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 1   both on this line and the following line.
  

 2       MR. BESHORE:  Yes.
  

 3       MS. ELLIOTT:  Okay.
  

 4       MR. SCHAD:  I'll read the sentence again.
  

 5           Some of the issues raised by the Proponents of Proposal
  

 6   2, including:  The appropriateness of combining both block and
  

 7   barrel cheese prices in the NDPSR survey, regional pricing of
  

 8   commodities included in the NDPSR, strike what's there and put
  

 9   NDPSR.
  

10           The appropriateness of combining the manufacturing cost
  

11   of plants both within and beyond California's borders to
  

12   determine a product formula make allowances have been addressed
  

13   in previous Federal Order hearings, which is not to say the
  

14   Secretary could not notice those issues in a future hearing.
  

15   Others, such as increased shrinkage allowance in
  

16   Section 10.__.7(b) plants and a review of whey pricing have not
  

17   been addressed in the national hearing.  It should be noted
  

18   that the Carolina Order was not suspended until a national
  

19   hearing to could be held to resolve the issue of price
  

20   conflict, nor should a California Order be so delayed.
  

21       MR. BESHORE:  Okay.  That completes your presentation of
  

22   your testimony in Exhibit 185.  Do you have, I think we have
  

23   already referred to, and described the exhibits in 186.  Do you
  

24   have anything to add at this time, Mr. Schad?
  

25       MR. SCHAD:  No, I don't.
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 1       MR. BESHORE:  Okay.  Very good.  Mr. Schad is available for
  

 2   cross-examination.  I would move the admission of 185 and 186.
  

 3       JUDGE CLIFTON:  All right.  So let me clarify, on Page 14
  

 4   of 185, are we to leave the section number on the fourth line
  

 5   up, blank as it is?
  

 6       MR. BESHORE:  Yes.
  

 7       MR. SCHAD:  I was just leaving it open.  It probably could
  

 8   be referred to Section 1000.
  

 9       JUDGE CLIFTON:  It could be what, Section 1000 or something
  

10   else?
  

11       MR. SCHAD:  Yes.
  

12       MR. BESHORE:  Or 1051, I think the blank is intended to
  

13   refer to any Order relating to 7(b).
  

14       JUDGE CLIFTON:  All right.
  

15       MR. SCHAD:  And that was my intention.
  

16       JUDGE CLIFTON:  All right.  Good.  And then there's one
  

17   word I think we need to strike to conform with the way you read
  

18   the sentence on the previous page.  This is Page 13, the last
  

19   full sentence starts out, three lines up with, "the witness
  

20   observed" and on the next line after the word "occur" you read
  

21   it in such way that we would strike in "IN".  So look at it,
  

22   Mr. Schad, and see if that's what you want us to do.
  

23       MR. SCHAD:  And, yes, please.
  

24       MR. BESHORE:  Yes.
  

25       JUDGE CLIFTON:  So we'll strike "IN".
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 1       MR. BESHORE:  Thank you, your Honor.
  

 2       JUDGE CLIFTON:  You're welcome.  Does anyone wish to
  

 3   question Mr. Schad before determining whether you object to the
  

 4   admission into evidence of either Exhibit 185 or 186?
  

 5   Mr. English?
  

 6                      VOIR DIRE EXAMINATION
  

 7   BY MR. ENGLISH:
  

 8      Q.  Good morning.  Chip English.
  

 9           This is exclusively with respect to Exhibit 186.  And
  

10   exclusively as to Cooperative Exhibit 12.H.  there's no number
  

11   pages, but this is The Average Wholesale Delivered Price of 40
  

12   Pound Blocks of Cheddar Cheese in LTL Lots.
  

13       JUDGE CLIFTON:  All right.  Let us figure out how to find
  

14   it.  Can you help us find it, Mr. English?
  

15       MR. ENGLISH:  Well, it is the page before the four graphs
  

16   at the end, so it is the fifth to the last, I think it is four.
  

17   I counted wrong, sorry.  Yeah, it is the fifth to the last
  

18   page, so it is the page before the four graphs with the blue
  

19   lines.  It is two columns at test, Wisconsin and West Coast.
  

20   BY MR. ENGLISH:
  

21      Q.  Good morning, Mr. Schad.
  

22      A.  Good morning, Mr. English.
  

23      Q.  So for this chart, this the Wisconsin column, that is
  

24   the column where the wholesale deliveries are made, correct?
  

25      A.  Delivered.
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 1      Q.  Delivered, correct?  That's correct?
  

 2      A.  In both columns it's delivered.
  

 3      Q.  Yeah.  So do you -- do you know from Dairy Market News
  

 4   or from your chart, where the plant, the first plant that
  

 5   produced the product is located?
  

 6      A.  No.
  

 7      Q.  Do you know where precisely in Wisconsin, the West
  

 8   Coast the deliveries are made?
  

 9      A.  No.
  

10      Q.  These are wholesale sales, correct?
  

11      A.  Yes, as listed, yes.  As noted.
  

12      Q.  Okay.  So they could be sales after we have heard the
  

13   word converters, correct, in this hearing?
  

14      A.  No, I think they are -- I think Dairy Market News calls
  

15   cheese plants in order to get these numbers.
  

16      Q.  Okay.  You are not aware that according to Dairy Market
  

17   News that there could be as many, in fact, at least three title
  

18   changes before this data is put together?
  

19      A.  I'm not aware of that.
  

20      Q.  Do you know for a fact that the Dairy Market News is
  

21   looking at, I mean, the title is Average Wholesale Delivered
  

22   Price, it doesn't use the word "plant," do you know for a fact
  

23   that it's related to sales by plants?
  

24      A.  That's my understanding that Dairy Market News calls
  

25   plants, survey plants.
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 1      Q.  Do you know what the distance of delivery is, like
  

 2   what's the longest distance for the Wisconsin column for the
  

 3   delivery?
  

 4      A.  I do not know.
  

 5      Q.  Do you know the longest distance for the West Coast
  

 6   column?
  

 7      A.  I do not know.
  

 8      Q.  Do you know the shortest distance for the Wisconsin
  

 9   column?
  

10      A.  I do not know.
  

11      Q.  Do you know the shortest distance for the West Coast
  

12   column?
  

13      A.  I do not know.
  

14      Q.  Do you know the average distance, or I column?
  

15      A.  No.
  

16      Q.  Do you know the transportation cost?
  

17      A.  No.
  

18      Q.  Do you know what the minimum size load is to qualify?
  

19      A.  Less than a carload.  All that's listed in Dairy Market
  

20   News is less than a carload.
  

21      Q.  Okay.
  

22       JUDGE CLIFTON:  Less than a car, all right, which is a
  

23   truck?
  

24       MR. SCHAD:  Yes.
  

25       MR. ENGLISH:  Which is less than how much?
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 1       MR. SCHAD:  40,000 pounds, my understanding.
  

 2   BY MR. ENGLISH:
  

 3      Q.  It's not your understanding that Dairy Market News uses
  

 4   loads ranging from 1,000 to 5,000 pounds?
  

 5      A.  No.
  

 6      Q.  Did you compare these columns to what is reported to
  

 7   NDPSR for a week?
  

 8      A.  No, I thought they were like comparisons, that's why I
  

 9   included them.
  

10      Q.  Well, you say they are like comparisons, but as we
  

11   discussed earlier in this proceeding, the NDPSR --
  

12      A.  No, I'm sorry, I'm sorry, if I might interrupt you,
  

13   there were like comparisons, they were on the same page, Dairy
  

14   Market News West Coast and West Coast and Wisconsin.  I was not
  

15   comparing them to NDPSR.
  

16      Q.  And you agree they are different from NDPSR, which is
  

17   FOB plant or storage facility, correct?
  

18      A.  Say that again?
  

19      Q.  NDPSR is FOB the plant or a storage facility, correct?
  

20      A.  I believe that's correct.
  

21      Q.  Okay.  Going back to an earlier question, do you -- do
  

22   you have any reason to believe that these would include only
  

23   first sales of product, as with the NDPSR?
  

24      A.  Again, it's my understanding that Dairy Market News
  

25   surveys dairy plants.
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 1      Q.  If these were second or even third sales, that would
  

 2   include upcharges, correct?  In interim transactions?
  

 3      A.  I don't know the answer to that question.
  

 4      Q.  So this is 40 pound blocks of cheddar.  Do you know
  

 5   what kind of 40 pound blocks of cheddar are included in either
  

 6   column?
  

 7      A.  I would think that 40 pounds of cheddar in both columns
  

 8   would be similar.
  

 9      Q.  Do you know whether the products could include products
  

10   that might be aged more than 30 days?
  

11      A.  I would assume that the Dairy Market News is asking the
  

12   similar questions to West Coast plants as well as Wisconsin
  

13   plants.
  

14      Q.  I understand.  But do you have any knowledge comparing
  

15   to what is reported to NDPSR of whether it's the same kind of
  

16   category?
  

17      A.  I did not compare this to NDPSR.
  

18      Q.  Do you know what products are included in each column?
  

19      A.  40 pound blocks of cheddar, as noted.
  

20      Q.  Could they be 40 pound blocks of cheddar that don't
  

21   meet the reportable standard for NDPSR?
  

22      A.  I don't know the answer to that question.
  

23      Q.  Are you aware of statements made that price quotes may
  

24   be as much as 30 or 50 cents higher than FOB prices?
  

25      A.  No.
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 1      Q.  That's all the questions I have, your Honor.
  

 2       JUDGE CLIFTON:  Are there any other questions for Mr. Schad
  

 3   before you determine whether you object to the admission of
  

 4   these exhibits?  Are there any objections of the admission into
  

 5   evidence of Exhibit 185?  There are none.  Exhibit 185 is
  

 6   admitted into evidence.
  

 7            (Thereafter, Exhibit 185, was
  

 8            received into evidence.)
  

 9       JUDGE CLIFTON:  Are there any objections to the admission
  

10   into evidence of Exhibit 186?  Mr. English?
  

11       MR. ENGLISH:  Your Honor, I object to Exhibit 12.H in
  

12   Exhibit 186.  The witness doesn't know the basis for many of
  

13   the numbers.  He says it's relevant to compare Wisconsin and
  

14   West Coast, but he doesn't know where the plants could have
  

15   been located, so by definition, the plants showing up in the
  

16   Wisconsin column could include the cost of delivering from
  

17   plants in California.  In fact, we have had testimony of sales
  

18   from California plants to converters in Wisconsin.  And, you
  

19   know, at some point data becomes meaningless.  And in this
  

20   particular instance the witness' number of answers of "I don't
  

21   know" just constitute a point where the numbers are meaningless
  

22   and I don't think they are relevant and I object.
  

23       JUDGE CLIFTON:  Mr. Beshore?
  

24       MR. BESHORE:  Well, we have heard a lot of
  

25   cross-examination.  I don't think it has anything to do with
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 1   admissibility.  These are Dairy Market News published price
  

 2   information, which have just been assembled in 12.H.  They are,
  

 3   I'm looking at the Annual Publication, USDA AMS Dairy Market
  

 4   Statistics 2014 Annual Summary, Page 42, and you know, 41, I
  

 5   guess, 43, whatever, they are AMS numbers.  They are AMS
  

 6   published numbers.  The details are described in the AMS Dairy
  

 7   Market Statistics Publications, which is a compilation of the
  

 8   Dairy Market News weekly publication.  It is perfectly
  

 9   admissible and argument can be made about the significance of
  

10   it.
  

11       JUDGE CLIFTON:  I agree with Mr. Beshore.  Evidence is not
  

12   necessarily true, evidence is not necessarily helpful.
  

13   Nevertheless, over objection, the entire Exhibit 186 is
  

14   admitted into evidence.
  

15            (Thereafter, Exhibit 186, was
  

16            received into evidence.)
  

17       JUDGE CLIFTON:  Now, let us begin questions for Mr. Schad.
  

18   Who would like to start?  Mr. English, thank you.
  

19                        CROSS-EXAMINATION
  

20   BY MR. ENGLISH:
  

21      Q.  Good morning, again, Mr. Schad.
  

22      A.  Good morning, again, Mr. English.
  

23      Q.  Are you familiar with the Texas Cooperative Extension
  

24   for Texas A and M University system?
  

25      A.  No.
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 1      Q.  So if they published a report that details how Dairy
  

 2   Market News collects the data that is in 12.H, you have never
  

 3   seen that?
  

 4      A.  No, I have never seen a Texas A and M publication.
  

 5      Q.  Okay.  And if contrary to your statement it is stated
  

 6   that Dairy Market News contacts cheese manufacturers and
  

 7   wholesalers throughout the United States to create the LTL
  

 8   report, would that change your statement about what kind of
  

 9   sales are included?
  

10      A.  When was this study dated?
  

11      Q.  Looks like it's August of 2003.
  

12      A.  2003?
  

13      Q.  Yes.
  

14      A.  I would say that it would be true in 2003.
  

15      Q.  Have you done anything to check with Dairy Market News
  

16   to see whether they have changed what they do to report that
  

17   data?
  

18      A.  No.
  

19      Q.  So let's turn first to Page 8 of your testimony.  And
  

20   Exhibit 185, what I would call the first full paragraph of the
  

21   second paragraph on the page carry over, and you have the
  

22   sentence there, sir, "As California finds inappropriate for a
  

23   CSO Order to adopt make allowances directly from the CDFA
  

24   manufacturing survey, so should the California Federal FMMO."
  

25   Correct?
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 1      A.  That's what I wrote.
  

 2      Q.  Yes.
  

 3      A.  That's the conclusion of the preceding.
  

 4      Q.  Isn't it a fact that the California Dairies as recently
  

 5   as mid-2014, asked CDFA to use the most recent CDFA
  

 6   manufacturing cost study and the actual results to set make
  

 7   allowances in California?
  

 8      A.  Read that again.
  

 9       JUDGE CLIFTON:  Your voice dropped, please.
  

10       MR. SCHAD:  The whole sentence, please, Chip.
  

11       MR. ENGLISH:  I understand, I'm sorry, just a little
  

12   congested today.
  

13   BY MR. ENGLISH:
  

14      Q.  Isn't it a fact that CDI, California Dairies, as
  

15   recently as mid-2014, asked CDFA to use the most recent CDFA
  

16   manufacturing cost study to set California's make allowances at
  

17   the actual rates of the manufacturing cost survey?
  

18      A.  I'm not -- I'm not representing CDI.  I wasn't at that
  

19   hearing.  I can't -- I can't testify whether that's a fact or
  

20   not.
  

21      Q.  Have you ever attended a CDFA hearing before?
  

22      A.  Once.
  

23      Q.  Which one?
  

24      A.  Way back, just after Paul left.
  

25      Q.  That would be Paul Christ?
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 1      A.  That would be Paul Christ.
  

 2      Q.  You and I knew who we're talking about, correct?
  

 3      A.  Yes.
  

 4      Q.  All right.  Now, you are saying USDA should not use the
  

 5   CDFA study on Page 8, but when I look at your Exhibit 12.G in
  

 6   Exhibit 186 --
  

 7      A.  12.G.
  

 8      Q.  12.G, so one page in front of the one we were just
  

 9   looking at.
  

10      A.  12.G, yes.
  

11      Q.  Okay.  And so when I look at 12.G and I look under
  

12   cheese, and your own testimony yesterday was that USDA did use
  

13   the results of the manufacturing survey from 2006, correct?
  

14      A.  My testimony in the previous paragraphs noted that CDFA
  

15   did not just list -- lift off a weighted average price and plug
  

16   it into the formulas.  They may have sometimes, but they, my
  

17   testimony -- my testimony previous, quoted the CDFA people at
  

18   the 2000 hearing, said that they did not and that it was, it
  

19   was a point of policy.
  

20      Q.  Okay.
  

21      A.  I was just trying to make the point that CDFA does not
  

22   just take the weighted average and plug it in.  They may, the
  

23   result may be the same, but they do things in between looking
  

24   at the weighted average number and determining what the product
  

25   price formula make allowance would be.
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 1      Q.  Okay.  Thank you.  My question, sir, was that, in fact,
  

 2   looking at Exhibit 12.G, didn't USDA in 2007 or 2008 take the
  

 3   2006 data from the CDFA's study and plug it in?
  

 4      A.  I would think that they -- that they reported the same
  

 5   number.  My guess is that there was a policy decision to do
  

 6   that, and it was not just a copy one number here, copy one
  

 7   number there.  That there was deliberations within the AMS
  

 8   before.  I'm not saying it can't ever be done, but I'm saying
  

 9   that there's a process between the two.
  

10      Q.  And I'm asking you, sir, when you say USDA shouldn't do
  

11   that, and you said I guess they did something, isn't it
  

12   nonetheless a fact that in the end, using Exhibit 12.G, that
  

13   that's exactly what USDA, the result was, to take the CDFA cost
  

14   number from 2006?
  

15      A.  The result?  The result, yes.  But I was having problem
  

16   with the characterization of plug, of the word "plug".
  

17      Q.  I apologize for the plug.  Nonetheless, that's what
  

18   USDA did.  For whatever reason, that's what they did, correct?
  

19      A.  That's the result, yes, I agree.
  

20      Q.  And that result is based on 2006 data, correct?
  

21      A.  Yes, I believe that's it.
  

22      Q.  So we at least have 2011 data.  Why not use at least
  

23   2011 data, which is more up-to-date?
  

24      A.  At a national hearing, USDA may want to do that.
  

25      Q.  Doesn't Land O'Lakes believe that USDA should use the
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 1   most recent cost studies to set make allowances?
  

 2      A.  We put a -- we did not, we supported a proposal in the
  

 3   last make allowance hearings to do that.  Actually, we
  

 4   supported two of them, one was a fuel adjuster as well as a
  

 5   proposal to ask USDA to do manufacturing cost surveys that the
  

 6   Department terminated those proposals.
  

 7      Q.  Okay.  But you agree that was Land O'Lakes' position
  

 8   then, correct?
  

 9      A.  Land O'Lakes supported that position, yes, those
  

10   proposals.
  

11      Q.  Okay.  And I have -- can I have a document marked?
  

12       JUDGE CLIFTON:  I'm sorry, what did you just say?
  

13       MR. ENGLISH:  I want a document marked.
  

14       JUDGE CLIFTON:  You want a document marked.  Yes.  While
  

15   the document is being distributed, Ms. Elliott, I believe we
  

16   will be marking this as 187.  Do you agree?
  

17       MS. ELLIOTT:  That's correct.
  

18       JUDGE CLIFTON:  Thank you this will be Exhibit 187.
  

19            (Thereafter, Exhibit 187, was
  

20            marked for identification.)
  

21       JUDGE CLIFTON:  Please raise your hand if you still need a
  

22   copy.  It appears the document has been distributed.
  

23   Mr. Schad, would you like a moment to review it?
  

24       MR. SCHAD:  I think it would take quite a few moments,
  

25   given the number of pages, but maybe we can see where
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 1   Mr. English wants to go with this first.
  

 2       JUDGE CLIFTON:  All right.
  

 3       MR. ENGLISH:  Your Honor, what I have distributed as
  

 4   Exhibit 187 is a combination of three documents.  The first
  

 5   document, front and back, on the first page is a letter
  

 6   addressed to Dana Coale, Deputy Administrator of USDA AMS Dairy
  

 7   programs, plural, September 27, 2005.
  

 8       JUDGE CLIFTON:  And you noted when she introduced herself
  

 9   today she used the plural.  I think that's pretty
  

10   authoritative.
  

11       MR. ENGLISH:  Well, maybe if we get done tomorrow, we can
  

12   ask about the S, but -- anyway, the first two pages are a
  

13   letter written by Dennis Schad, Land O'Lakes Director of
  

14   Regulatory Affairs, to the Department, that is a request for
  

15   emergency hearing on Class III and IV make allowances.  The
  

16   next part of the exhibit is testimony of Dennis Schad, dated
  

17   January 24th, 2006, twelve pages.  And the last part is
  

18   testimony of Dennis Schad on behalf of Land O'Lakes,
  

19   February 26, 2007, which is a seven-page statement.  And I'm
  

20   actually hoping to be relatively brief, your Honor.
  

21       MR. SCHAD:  I'm sorry?
  

22       MR. ENGLISH:  I was explaining to the Judge, but also to
  

23   you, Mr. Schad, I'm hoping to be relatively brief about this.
  

24       JUDGE CLIFTON:  He talks very fast, doesn't he, Mr. Schad?
  

25       MR. SCHAD:  He does.  It must be Maine, it can't be
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 1   Virginia.
  

 2       MR. ENGLISH:  Or Germany.
  

 3   BY MR. ENGLISH:
  

 4      Q.  Does this document look to be authentic, Mr. Schad?
  

 5   Each one has your name on it.  Do you recognize them?
  

 6      A.  That's my signature on the first one.  On the other two
  

 7   are transcripts, or well, one is.
  

 8      Q.  I think they are the actual exhibits, so it is not the
  

 9   transcript so much as the prepared testimony.
  

10      A.  Yes.  And yes, I would -- I would certify them, I guess
  

11   as being mine.
  

12      Q.  Okay.  And these represented the official position at
  

13   the time, of Land O'Lakes with respect to, at least for that
  

14   proceeding which you thought USDA should do?
  

15      A.  Yes.
  

16      Q.  Okay.  Actually, it's, your Honor, that's all I have.
  

17   I would like to move their admission.
  

18       JUDGE CLIFTON:  All right.  Does anyone wish to question
  

19   Mr. Schad before determining whether you object?  No one.  Is
  

20   there any objection to the admission into evidence of
  

21   Exhibit 187?  There is none.  Exhibit 187 is admitted into
  

22   evidence.
  

23            (Thereafter, Exhibit 187, was
  

24            received into evidence.)
  

25   BY MR. ENGLISH:
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 1      Q.  So to the extent that, at least in that proceeding,
  

 2   Land O'Lakes position was that make allowances should use the
  

 3   most recent data available, I think, let me say first, has the
  

 4   position changed overall?
  

 5      A.  I would say no.
  

 6      Q.  Okay.  If -- so let me see then, if I can characterize
  

 7   what I think you are saying, is that the overall policy hasn't
  

 8   changed, but I understand your position to be the time to take
  

 9   that out is not at this proceeding but would be at a future
  

10   national hearing; is that correct?
  

11      A.  In all of these things were Exhibit 187 were relative
  

12   to a national hearing, yes.
  

13      Q.  Okay.  So let me turn to your discussion about Carolina
  

14   for a moment.  First, what's the relative volumes of milk
  

15   produced in Carolina to California?
  

16      A.  I would -- I don't know the answer, but I would
  

17   characterize it California is much bigger than the Carolinas.
  

18      Q.  And --
  

19      A.  Is that adequate?
  

20      Q.  Yes.
  

21      A.  Thank you.
  

22      Q.  And relative to the decisions as recent as 1989, the
  

23   Carolina Order was adopted in 1990, correct?
  

24      A.  As far -- yes.  Yes.
  

25      Q.  Relatively contemporaneous with any decisions coming
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 1   out in 1989, correct?  To the extent USDA came out with a
  

 2   pricing policy in 1989, the Carolina adoption in 1990 was
  

 3   contemporaneous, almost contemporaneous with whatever USDA did
  

 4   in 1989, correct?
  

 5      A.  Yeah, 1990 follows 1989.
  

 6      Q.  Okay.  And what USDA did at that time was, for
  

 7   manufacturing prices, adopt the national policy of the Basic
  

 8   Formula Price, correct?
  

 9      A.  In the Carolina Order, yes.
  

10      Q.  Okay.
  

11      A.  That's --
  

12      Q.  Now, while there was an adjuster in the Basic Formula
  

13   Price for product values, the Basic Formula Price was
  

14   nonetheless based upon a competitive price series, correct?
  

15      A.  Yes.
  

16      Q.  Okay.  And looking at what was going on in the
  

17   Carolinas, vis-a-vie a Department decision to move forward
  

18   without staying for whatever reason for national hearing, both
  

19   North Carolina and South Carolina had, due to Federal and State
  

20   court decisions, lost the ability to price milk coming from
  

21   outside, and at least also as to one of them prices inside,
  

22   correct?
  

23      A.  I don't understand your phrase national hearing within
  

24   that question.
  

25      Q.  Well, okay.  You testified that you found it relevant
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 1   that in the Carolina proceeding USDA did not decide to hold off
  

 2   putting in the Carolina Order until it could have a national
  

 3   hearing to adjust any prices, correct?
  

 4      A.  Well, I was -- I was opining --
  

 5      Q.  Yes.
  

 6      A.  -- on the -- on the fact that there was a -- there was
  

 7   a question brought up by a handler at that hearing that brought
  

 8   up a price conflict, and that the Secretary nevertheless
  

 9   decided as he decided on that compensatory payment issue, and
  

10   said that this, this issue would be best brought -- if I
  

11   characterize this, as language, his real language is in my
  

12   testimony -- said that it would be best brought up in a
  

13   national hearing.  That's -- that was my -- and I don't know
  

14   where you are going to with the --
  

15      Q.  Well, where I'm going with that is, isn't it the case
  

16   that the record of the Carolina promulgation hearing
  

17   demonstrates, and is based upon the idea that both states of
  

18   North Carolina and South Carolina had, as a result of judicial
  

19   decisions, lost the ability to price significant volumes of
  

20   milk?
  

21      A.  I'm not sure of the word significant, but, yes.  I
  

22   mean, that question in itself, and with no relation to the
  

23   other point of the national hearing, I agree to that, yes.
  

24      Q.  Well, that might have impacted the Secretary's decision
  

25   about whether or not to wait for a national hearing, right?
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 1      A.  No, I think he was -- he was -- I say they are two
  

 2   different issues.  You are bringing up the interstate pricing
  

 3   of milk in the Carolinas and the loss of ability of each of the
  

 4   states to price interstate movements of milk, and the other
  

 5   question about compensatory payments, I'm not sure I see the
  

 6   language.
  

 7      Q.  Well, would it not maybe go to the urgency of the
  

 8   Department needing to move in an area where there's literally
  

 9   lost the ability to price milk?
  

10      A.  I don't know the answer to that.  I don't, didn't read
  

11   that in the decision.
  

12      Q.  Would you also agree that the question of reconstituted
  

13   milk in the scheme of things was pretty small in the Carolina
  

14   Orders?
  

15      A.  I don't know the answer to that question.
  

16      Q.  Okay.  You're aware that, in fact, USDA did have a
  

17   national hearing the same year that it issued the Carolina
  

18   decision in 1990, correct?  So-called 43-day hearing?
  

19      A.  Yeah, that was on Class I differentials.
  

20      Q.  No, I'm talking about the 43-day hearing was much more
  

21   than the Class I differentials, wasn't it?
  

22      A.  I wasn't involved in that one.
  

23      Q.  Are you aware that one of the few changes made on a
  

24   national basis from that proceeding was to adopt a provision
  

25   for dealing with the reconstituted milk issues?
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 1      A.  I did not know that.
  

 2      Q.  Okay.  It happens to be in now famous Section 76,
  

 3   Paragraph D.  Do you know how many handlers have ever used
  

 4   76(d) after it was adopted from the 1990 hearing?
  

 5      A.  No.
  

 6      Q.  Okay.  If I told you zero, would you disagree?
  

 7      A.  I'd just like to know how you know that.
  

 8      Q.  Unfortunately, I can't be cross-examined.  I think
  

 9   actually there might have been a question earlier in the
  

10   proceeding from USDA.  So let's go now to Pages 5 and 6 and
  

11   your discussion with the heading, the Limited Financial Effect
  

12   of Depooling in Federal Orders.  So I'm going to confess some
  

13   confusion about this section.  If there is a limited financial
  

14   effect of depooling in Federal Orders, why did the industry ask
  

15   USDA, and why did USDA go to seven or maybe as many nine
  

16   hearings after Federal Order Reform in multiple orders to put
  

17   in provisions regarding repooling restrictions in order to deal
  

18   with the fact that there was a lot of milk that was not being
  

19   pooled and effectively was depooled?
  

20      A.  My study, my cost survey was in 2014 subsequent to
  

21   those -- those proceedings.
  

22      Q.  But we have seen significant volumes, according to
  

23   USDA's reports, that are still not being pooled, correct?
  

24      A.  There are volumes that are not being pooled.
  

25      Q.  Eligible milk not pooled, correct?
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 1      A.  That's correct.
  

 2      Q.  And we still seeing some fairly significant
  

 3   fluctuations in milk supplies from month to month, which you
  

 4   actually show in some of your exhibits, correct?
  

 5      A.  I'm not, probably -- probably have to be a bit more
  

 6   detailed for me to answer.
  

 7      Q.  Well, you --
  

 8      A.  The numbers are what they are.
  

 9      Q.  Looking at Exhibit 186, and, for instance, in 12.D now,
  

10   D as in dog --
  

11      A.  Federal Order 30?
  

12      Q.  Federal Order 30.
  

13      A.  Yes.
  

14       JUDGE CLIFTON:  Give us a minute to find it.
  

15       MR. ENGLISH:  I was, your Honor.
  

16       JUDGE CLIFTON:  Thank you.  You may proceed.
  

17   BY MR. ENGLISH:
  

18      Q.  Just byway of example, from September to October 2014,
  

19   you see a fluctuation of a drop from a month with 30 days to a
  

20   month with 31 days of 658 million pounds, correct?
  

21      A.  Yes.
  

22      Q.  So if there's a limited financial effect of depooling,
  

23   people are still doing it, correct?
  

24      A.  People are still -- people are still depooling.  I'm
  

25   not sure -- I'm not sure what -- okay.
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 1      Q.  Well --
  

 2      A.  People are still depooling.  The handlers are still
  

 3   depooling milk.
  

 4      Q.  I mean, there's a -- ultimately, you have got to do a
  

 5   financial analysis, and you have got to do the reporting, and
  

 6   you have got to figure out, especially in Order 30, how it
  

 7   impacts your repooling in the future month, correct?
  

 8      A.  That's correct.
  

 9      Q.  So if there was a limited financial effect, and there's
  

10   costs of the business, of doing it, doesn't that mean that
  

11   somebody is determined that the financial benefit of doing it
  

12   must have been enough to take the action so not to pool the
  

13   eligible milk, correct?
  

14      A.  And, yes.  But the limited financial effect was to try
  

15   to take those Federal Orders, which produced a lot of cheese,
  

16   and to estimate what the financial impact was, divided by the
  

17   pounds.  So it, that was the limited financial effect that I
  

18   was trying to get to in my testimony.
  

19      Q.  Limited -- okay.  So it's really the impact on an
  

20   annualized basis on the pool that you have calculated, correct?
  

21      A.  On the four pools individually.
  

22      Q.  For individual --
  

23      A.  Individual and collectively, yes.
  

24      Q.  And so -- so when you look at 12.D, what you have
  

25   calculated in the bottom line, which is the value of depooling
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 1   the total volume at 0.015 cents?
  

 2      A.  A cent and a half, yes.
  

 3      Q.  I'm sorry, so a cent and a half.
  

 4      A.  Yes.
  

 5      Q.  Thank you for the correction.  So a cent and a half.
  

 6   That, another way of putting that is, for the year of, for
  

 7   2014, that was the annualized impact to the blend price for
  

 8   Order 30, correct?
  

 9      A.  For depooling, depooling Class III milk.
  

10      Q.  Yes.  Correct?
  

11      A.  Depooling Class III milk.
  

12      Q.  But -- but, yes, you are agreeing that that's the
  

13   annualized, of the impact of not -- I'm trying to take what I
  

14   have heard from USDA as the way -- of milk eligibly pooled, not
  

15   pooled, one and a half cents was the -- was the impact of not
  

16   pooling Class III milk annually for 2014, correct?
  

17      A.  Yes.
  

18      Q.  But an individual business wouldn't look at the
  

19   financial impact on the pool, they would look on the financial
  

20   impact for that business, correct?
  

21      A.  Sure.
  

22      Q.  Okay.  So when you go back now to 12.C, which is
  

23   Order 124, you have calculated the impact on the pool of
  

24   eligible milk not pooled regarding Class III for 2014 as 23.7
  

25   cents, correct?
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 1      A.  That's correct.
  

 2      Q.  Okay.  Did you do the math to show what the impact was
  

 3   for the businesses that did that for the months that they did
  

 4   it?
  

 5      A.  I was not, I did not have the information to do that
  

 6   impact.
  

 7      Q.  Well, but you would have the information at least as to
  

 8   the businesses in aggregate who did it, correct?
  

 9      A.  I -- I think I'm trying, I think I tried to show that
  

10   in the column called extension.
  

11      Q.  Okay.  So in the column called extension, I mean, I'm
  

12   looking at the February, 25 cents; April, 40 cents;
  

13   September, very small volume of 42 cents; October volume $1.10;
  

14   and November $1.88.  You didn't show us the average for those,
  

15   did you?
  

16      A.  The average for those?
  

17      Q.  Well, if you did, you have got a line of 877,368,992
  

18   which is the total pounds eligible milk not pooled, Class III,
  

19   correct?  For 2014?
  

20      A.  If you wanted to do that, the same kind of analysis, I
  

21   guess you would, there's enough information for you to do it
  

22   here.  You could go and the estimated depooled with the actual
  

23   Class III, and make that division, but I was, I was looking, I
  

24   was trying to purport it different.
  

25      Q.  Okay.  I understand, you were reporting the impact on

7900



TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

 1   the pool, and I'm just asking, you are reporting -- I'm sorry,
  

 2   an overall Class III impact, correct?
  

 3      A.  Yes.  Well, actually milk used to produce cheese.
  

 4      Q.  Okay.  So I stand corrected.  It's actually not, I get
  

 5   that.  I'll take that correction.
  

 6       MR. BESHORE:  There's a lot to correct.
  

 7       MR. ENGLISH:  Well, but --
  

 8       JUDGE CLIFTON:  Let me stop you there, Mr. English, I want
  

 9   to hear from Mr. Beshore as to his concern, and then,
  

10   Mr. English, you may resume.
  

11       MR. BESHORE:  My concern is there's been a lot of
  

12   misstatement and incorrect information in this recent
  

13   examination.  The impacts, as Mr. Schad explicitly in detail
  

14   stated in his direct testimony, the impact is on the Class III
  

15   milk, not on the pool.  It's on milk, it's a per hundredweight
  

16   calculation on total milk used to produce cheese, not on the
  

17   blend price or the pool.
  

18       MR. SCHAD:  I'm -- go ahead, Chip.
  

19       MR. ENGLISH:  I think I accept that correction, your Honor.
  

20   And you would, too, Mr. Schad.
  

21       MR. SCHAD:  I'm sorry.  I mischaracterized.
  

22       MR. ENGLISH:  And I'm sorry, I wasn't intending to, so I
  

23   accept that -- that correction.  So all my earlier statements
  

24   would be the Class III cheese and not the pool.
  

25   BY MR. ENGLISH:
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 1      Q.  But my central point remains that it could be
  

 2   participants who are not pooling all their milk who get a
  

 3   benefit that is greater than that average on annual basis.
  

 4   Correct?
  

 5      A.  I have no idea.
  

 6      Q.  Okay.  And, in fact, when someone does it in an
  

 7   individual month, they are picking up that value in the
  

 8   individual month, correct?
  

 9      A.  Yes.
  

10      Q.  Okay.  So if in the columns for value of FMMO 124
  

11   depooling, where you have the estimated depool PPD and the
  

12   extension, and you have got the volume of 877,368,992 pounds,
  

13   and dollars of $8,727,605, you agree it would be easy to do the
  

14   calculation for the number that's not there, which is the
  

15   middle column, which is the impact as price impact, correct?
  

16   Basically an average of 25 cents, the 40 cents, the 42 cents,
  

17   the $1.10, $1.88 at a weighted basis, right?  You could do that
  

18   math, correct?
  

19      A.  Your -- and what you would -- and what would be your
  

20   divisor?
  

21      Q.  Well, I'm asking, couldn't you take a weighted average
  

22   of the 25 cents?
  

23      A.  If that's the question can you take a weighted average?
  

24   Sure, sir, you can take a weighted average.
  

25      Q.  And that would be a much bigger number.  I mean, none
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 1   of those numbers are less than 25 cents, correct?
  

 2      A.  You would be taking a weighted average of a negative
  

 3   PPD, I'm not sure what you would get with it, but --
  

 4      Q.  Well, I'm not sure what we're getting at 23.7.  I'm
  

 5   asking, isn't the impact for the individual businesses who make
  

 6   the decision to depool something different from the limited
  

 7   financial impact of depooling on Federal Orders?
  

 8      A.  I don't know.  I was -- I was -- I was trying to
  

 9   calculate or estimate what the value was, and I thought the
  

10   most relevant divisor would be on the estimated milk used to
  

11   produce cheese in that Order.  So that's -- that's what I was
  

12   trying to calculate and show.
  

13      Q.  Okay.  If an individual business for an individual
  

14   month is looking for a marginal value, it may look at it
  

15   differently, correct?
  

16      A.  It's -- yes.  You can't say no to that question.
  

17      Q.  Okay.  So turning to Page 2 of your testimony.  And in
  

18   a way you started to get there yesterday, but then you didn't
  

19   go all the way there.  You -- under heading 1, you have pooling
  

20   Milk in FMMO 1.  And at one point during additional examination
  

21   from Mr. Beshore, you acknowledged that, and I think I wrote it
  

22   down correctly, that for the Northeast Order, the PPD is rarely
  

23   negative, correct?
  

24      A.  That's correct.
  

25      Q.  Okay.  In fact, is it the case that for the timeframe
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 1   from 2009 to the present, it's only been negative in the month
  

 2   of October 2012?
  

 3      A.  I don't know that to be a fact, but I do know that it's
  

 4   rarely a negative, you know, it depends on how you zone it out,
  

 5   whether -- whether that's true.  I guess you were using the
  

 6   base zone.
  

 7      Q.  Are you using the base zone?
  

 8      A.  But it could have a different effect if you zone it
  

 9   out.
  

10      Q.  I understand.  But nonetheless, if it's rarely a
  

11   negative PPD, it could be the fact that the PPD is not negative
  

12   as much if not more than the restrictions in that market for
  

13   repooling, correct?
  

14      A.  Ask that question again, please.
  

15      Q.  If we haven't had the experience that we have had in
  

16   other orders with multiple months of a negative PPD, we don't
  

17   really know, then, the reason why the milk doesn't get
  

18   depooled, do we?
  

19      A.  That's correct.
  

20      Q.  Thank you.
  

21      A.  I --
  

22       JUDGE CLIFTON:  Did you want to add to that, Mr. Schad?
  

23   You are welcome to.
  

24       MR. SCHAD:  No, that's fine.
  

25   BY MR. ENGLISH:
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 1      Q.  So turning now to Part 2 of your testimony, on Page 2,
  

 2   carrying over to Page 3, this is Exhibit 185.  And you're
  

 3   discussing on Page 3, just above Part 3, the idea that prices
  

 4   in New York and Pennsylvania are $1.06 above Federal Order
  

 5   minimums.  Do you see that?
  

 6      A.  Yes.  We're talking about my Exhibit 12.B, yes.
  

 7      Q.  Okay.  So we're talking about 12.B, and in your
  

 8   analysis of it in your testimony, correct?
  

 9      A.  Yes.
  

10      Q.  Okay.  Now, you don't mean to imply that those premiums
  

11   for January through March of 2013, that average the Northeast
  

12   to be $1.06 are based solely on Class III, do you?
  

13      A.  No.
  

14      Q.  Okay.
  

15      A.  They are above Federal Order minimums, yes.
  

16      Q.  But the federal minimums include for the premiums on
  

17   Class I correct?
  

18      A.  The $1.06 would include all premiums.
  

19      Q.  Which includes premiums on Class I, correct?
  

20      A.  That's correct.
  

21      Q.  And premiums on Class II, correct?
  

22      A.  That would be correct.  Well, in a way would USDA was
  

23   reporting premiums, the average premiums paid the producers,
  

24   just the distinction now you are talking about premiums in
  

25   another sense.  Premiums paid by manufacturing plants and

7905



TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

 1   Class I plants to handlers.
  

 2      Q.  By definition, in order to get to the producers,
  

 3   somebody's got to be paying those dollars, correct?
  

 4      A.  I -- I could parse that, but generally speaking, that's
  

 5   true.
  

 6      Q.  Okay.  So I don't want to spend a lot of time on
  

 7   Pennsylvania --
  

 8      A.  Neither do I.
  

 9      Q.  Nonetheless --
  

10      A.  We do that much too often.
  

11      Q.  I understand that.  But nonetheless, for this record,
  

12   the Pennsylvania Marketing Board, for instance, maintains a
  

13   premium to be paid by handlers to producers or the
  

14   Cooperatives, based on milk produced, processed, and sold, in
  

15   Pennsylvania that is in Class I, correct?
  

16      A.  Yes, the PMMB premiums is a mandated premium paid on
  

17   the milk produced, processed, and sold in, by Pennsylvania
  

18   handlers to Pennsylvania dairy farmers through their handlers.
  

19      Q.  And that premium is presently how much?
  

20      A.  Help me out here.
  

21      Q.  $1.85?
  

22      A.  Good enough.
  

23      Q.  Plus a fuel adjuster?
  

24      A.  Plus a fuel adjuster.
  

25      Q.  No, not anymore?  That includes the fuel adjuster.  I
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 1   haven't been there as much as Mr. Beshore and his client.
  

 2      A.  $1.85 including the fuel adjuster, yes, that's correct.
  

 3      Q.  So you know, when you talk about the Northeast and its
  

 4   competitive conditions, if there's premiums on Class III, that
  

 5   could also represent the value of cheese sold in the Northeast,
  

 6   correct?
  

 7      A.  It could represent a lot of things.
  

 8      Q.  Okay.
  

 9       JUDGE CLIFTON:  Mr. English, would you say again the name
  

10   of that Pennsylvania Board that gets the money?
  

11       MR. ENGLISH:  Well, the Board doesn't get the money, they
  

12   would never -- so let's first give you the name, the
  

13   Pennsylvania Milk Marketing Board, otherwise known as the PMMB.
  

14   But to be clear, while that Board, by regulation or Order, sets
  

15   the level of that premium to be paid by Class I processors on
  

16   milk produced, processed, and sold in Pennsylvania, it does not
  

17   collect those dollars.
  

18       JUDGE CLIFTON:  Ah, and do those dollars ultimately go to
  

19   the producers?
  

20       MR. ENGLISH:  Handlers pay their suppliers based upon their
  

21   volumes, and then it can be divided up and blended and things
  

22   like that, so it gets a little more complicated than that, but
  

23   yes.
  

24       JUDGE CLIFTON:  All right.  And do you agree with
  

25   Mr. English's characterization, Mr. Schad?
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 1       MR. SCHAD:  Yes.
  

 2       JUDGE CLIFTON:  Thank you.
  

 3   BY MR. ENGLISH:
  

 4      Q.  Now, above that section you have referenced using a
  

 5   measure, using the same measure as the Dairy Institute, but for
  

 6   six states, Wisconsin, New York, Pennsylvania, Iowa, South
  

 7   Dakota, and Minnesota, and you say that represents 51 percent
  

 8   of the nation's cheese production.
  

 9      A.  I'm sorry, I think you are now --
  

10      Q.  Very same page.
  

11      A.  It's just, we're going to Exhibit 12.
  

12      Q.  No, I'm on page 185.  Exhibit 185, I am essentially on
  

13   Page 3.  I know that it comes over to the exhibits a little
  

14   bit, but I'm on Page 3 of Exhibit 185.
  

15      A.  And you are at the top of the page.
  

16      Q.  And I'm now at the top of the very same page, where I
  

17   was discussing the premiums.
  

18      A.  Yes.
  

19       JUDGE CLIFTON:  All right.  Stop interrupting each other,
  

20   thank you.
  

21       MR. ENGLISH:  Thank you, your Honor.
  

22   BY MR. ENGLISH:
  

23      Q.  And your statement is that yes, it does relate back to
  

24   the Exhibit 12.A, but I'm looking at the text, you state that
  

25   "those six states represent 51 percent of the nation's cheese
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 1   production."  Is that correct?
  

 2      A.  That's correct.  That's what I stated.
  

 3      Q.  Would you agree that 47 percent of the country's
  

 4   American cheese production, if you drew a line from Montana
  

 5   down to New Mexico and went west, would you agree that 47
  

 6   percent of the American cheese production is from that line
  

 7   West?
  

 8      A.  I don't know the answer to that question.
  

 9      Q.  Okay.  You further state, and I admit at this second
  

10   I'm not going to find it, you do an analysis and conclude that
  

11   in essence, California as to cheddar cheese, is --
  

12      A.  Yes.
  

13      Q.  -- not on surplus state, but effectively a deficit
  

14   state, correct?
  

15      A.  I believe that one could argue as one were.
  

16      Q.  One might conclude that, but were you here for the day
  

17   that Dr. Stephenson testified?
  

18      A.  No, I wasn't.
  

19      Q.  Did you have occasion to look at his testimony at all?
  

20      A.  I'm sure I skimmed it, but no, I didn't.
  

21      Q.  All right.  So have you -- okay.  I'm trying to live up
  

22   to the agreement not to ask about the earlier study, so I'm
  

23   pausing for a second to think about how to ask this question.
  

24       JUDGE CLIFTON:  Would this be a good time for our morning
  

25   break?
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 1       MR. ENGLISH:  It is up to you, your Honor.
  

 2       JUDGE CLIFTON:  Let's do it.  Please be back and ready to
  

 3   go at 10:55.  10:55 we'll go back on record.
  

 4       (Whereupon, a break was taken.)
  

 5       JUDGE CLIFTON:  We're back on record at 10:55.  I'm pleased
  

 6   to note the presence of Ryan Miltner, and he was listening in
  

 7   after he completed his business call.  All right.
  

 8   Mr. English, you may proceed.
  

 9   BY MR. ENGLISH:
  

10      Q.  So, Mr. Schad, I'm still or, I'm not still, I'm back on
  

11   Page 3 --
  

12      A.  3.
  

13      Q.  And looking at your discussion about Exhibit 12.B and
  

14   the ability in the Northeast to pay premiums.  So if national
  

15   pricing of competitive prices, permits payment of premiums --
  

16   let me strike that.
  

17          Does national pricing, minimum regulated pricing, which
  

18   is the result of competitive prices, permit the payment of
  

19   premiums above minimum Class III?
  

20      A.  I didn't -- you put in -- you talked about national
  

21   prices and competitive prices --
  

22      Q.  I apologize.
  

23       JUDGE CLIFTON:  Yeah, so when I asked you not to interrupt
  

24   each other, that's to both of you, you know.  Even if he's got
  

25   a flawed question, let's let him finish it before you point out
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 1   that you cannot answer it because of the problem.  All right.
  

 2   Start again, Mr. English.
  

 3   BY MR. ENGLISH:
  

 4      Q.  I'm going to try to change it, your Honor.
  

 5       MR. HILL:  Your Honor, quickly, I just want, for the
  

 6   record, to let it show when he talks about 12.B, 12.C and 12.E,
  

 7   he's actually talking about Exhibit 186, Table 12.C or
  

 8   Exhibit 12.C within Exhibit 186, just for the record.  So
  

 9   people listening know it is actually Exhibit 186, not Exhibit
  

10   12.B on our list.
  

11       JUDGE CLIFTON:  Yes, that's very helpful.
  

12       MR. ENGLISH:  Thank you, Mr. Hill.  I think we have all
  

13   sort of done that.  We have multiple exhibit numbers within
  

14   exhibits.  If we had gone back to Day 1 we might have used
  

15   attachments, but we didn't.  So, we're not going back to Day 1.
  

16   All right.
  

17   BY MR. ENGLISH:
  

18      Q.  All right.  Let me see if I can ask the question a
  

19   different way.  Cheese makers in the Northeast are able to buy
  

20   milk for cheese in the market where the minimum regulated price
  

21   allows for the competitive market to adjust prices upward,
  

22   correct?
  

23      A.  There is testimony that cheese makers across the
  

24   country pay prices above federal minimums.
  

25      Q.  And where that is happening, that's because the federal
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 1   minimum is a minimum and allows the market to operate above the
  

 2   minimum, correct?
  

 3      A.  It could happen for a multitude of factors.
  

 4      Q.  But that is one of the reasons why it can happen?
  

 5      A.  That is one of the reasons it might happen.
  

 6      Q.  You have discussed in your statements, starting on
  

 7   Page 3 over to Page 5, but in particular on 5, above Part 4
  

 8   where you are discussing this idea of a Hilmar premium,
  

 9   hypothetically of 25 cents.
  

10      A.  I did --
  

11      Q.  Okay.
  

12      A.  I did not say Hilmar.
  

13      Q.  I'm sorry.
  

14      A.  It was a hypothetical cheese plant.
  

15      Q.  I'm sorry.  I'm sorry.  I confused because I read
  

16   Hilmar's testimony, so I apologize that I connected that dot.
  

17   So it is a hypothetical premium of 25 cents, correct?
  

18      A.  Yes.  In a hypothetical example, yes.
  

19      Q.  If the minimum price, the regulated minimum price,
  

20   rises by more than that 25 cents, it may very well be that that
  

21   premium disappears, correct?
  

22      A.  I don't see the connection.
  

23      Q.  If today in California there's a hypothetical premium
  

24   of 25 cents being paid on Class III milk, and the minimum
  

25   regulated price goes up by 50 cents, wouldn't you expect that
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 1   premium of 25 cents to disappear?
  

 2      A.  Not necessarily.  That 25 cents could be tied to
  

 3   services irrespective of the minimum price of milk.
  

 4      Q.  Okay.  So if the 25 cents is connected to services
  

 5   that's not connected to the minimum price for the milk, why
  

 6   would a seller agree, in your hypothetical, to lower that price
  

 7   in order to assist the buyer?
  

 8      A.  In my hypothetical, again, I'm pointing to Hilmar who
  

 9   said that their under class price was $2.27 was it, or $2.24,
  

10   plus transportation.  So if you, you are using the $2.50
  

11   number, if you could sell your incremental milk at your plant
  

12   in California rather than transportation out-of-state, it
  

13   would -- it would work for both plants.
  

14      Q.  But if the seller is collecting a service charge so it
  

15   is not the value of the milk, but it is a service charge, then
  

16   what incentive does it have to basically subsidize the service
  

17   charge?
  

18      A.  Well, the seller is trying to make an economic decision
  

19   where it would cost more to move those incremental ten loads of
  

20   milk than it would be to forego the service charge, that would
  

21   be the -- that would be the rational the rationality of that
  

22   decision.
  

23      Q.  You agree that if the minimum regulated price were to
  

24   increase, that the room above the minimum regulated price to
  

25   pay competitive premiums would likely be less?
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 1      A.  Again, there -- there premiums are paid for a multiple,
  

 2   a multiple number of things.
  

 3      Q.  Okay.  Well, let me go, then, to your testimony about
  

 4   sales below Federal Order minimum prices more specifically, and
  

 5   looking at Page 4.
  

 6      A.  Page 4.
  

 7      Q.  On Exhibit 185?
  

 8      A.  I'm there.
  

 9       JUDGE CLIFTON:  Mr. Vierra, would you close the back door
  

10   for me?  I'm getting noise.  Thank you.  Mr. English, you may
  

11   proceed.
  

12       MR. ENGLISH:  Thank you, your Honor.
  

13   BY MR. ENGLISH:
  

14      Q.  So this analysis that you discuss on the first full
  

15   paragraph, which is a paragraph after the carry over paragraph,
  

16   you asked your accounting department to report volumes of milk
  

17   sold at under class prices for all of 2014; is that correct?
  

18      A.  That's correct.
  

19      Q.  Okay.  Did you break it down by month?
  

20      A.  Did I break it down by month?  I believe there was a
  

21   monthly break down, yes.
  

22      Q.  Do you have that information for us?
  

23      A.  I do not have it with me.
  

24      Q.  Do you agree that annual aggregate data could mask what
  

25   might be going on in an individual month?

7914



TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

 1      A.  I agree that an average is an average, and we're
  

 2   averaging twelve months.
  

 3      Q.  Wasn't 2014 a tale of two halves, the first half being
  

 4   very different from the second half?
  

 5      A.  In which way do you mean that, Mr. English?
  

 6      Q.  I mean, the market conditions existing in the first six
  

 7   months of 2014 were significantly different than the market
  

 8   conditions in the second half of 2014?
  

 9      A.  I would agree with that characterization.
  

10      Q.  And wouldn't it be more likely that you would have seen
  

11   distressed milk in the second half of 2014?
  

12      A.  I believe that's true.  That's also -- I believe that's
  

13   true.
  

14      Q.  Okay.  And you asked for 2014 data.  And I assume this
  

15   was done as rebuttal, so by the time, when did you ask for this
  

16   data from your accounting department?
  

17      A.  Oh, I don't know.  Four weeks ago, three weeks ago.
  

18      Q.  So by that time they would have had data through
  

19   September of 2015, correct?
  

20      A.  Yes.
  

21      Q.  Okay.  But you didn't ask for the data for 2015?
  

22      A.  That's correct.
  

23      Q.  And hasn't there been a significant -- at least Dairy
  

24   Market News has reported instances of distressed sales in 2015?
  

25      A.  I have heard that.
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 1      Q.  Thank you.  That's all I have.
  

 2       JUDGE CLIFTON:  Who next will question Mr. Schad?  I'll
  

 3   invite redirect and then I'll ask if the USDA employees have
  

 4   questions.
  

 5                      REDIRECT EXAMINATION
  

 6   BY MR. BESHORE:
  

 7      Q.  Marvin Beshore.  Just a couple of questions, Mr. Schad.
  

 8          First of all, a couple of questions on pricing in the
  

 9   Northeast and marketing in the Northeast.  With respect to the
  

10   PMMB premium which Mr. English called to your attention, with
  

11   which you are quite familiar, can you tell us what portion of
  

12   milk produced in Pennsylvania that premium applies to?
  

13      A.  Yes, when you take -- when you take that subsection of
  

14   milk produced, processed, and sold as Class I in the State of
  

15   Pennsylvania and divide that by the volume of milk produced in
  

16   Pennsylvania, you come to a percentage of between 10 and 15
  

17   percent.
  

18      Q.  So if we wanted to, you know, have some idea of what
  

19   impact it had on the, you know, on average premiums in
  

20   Pennsylvania, to say nothing of other -- in Pennsylvania,
  

21   forget about other areas in the Northeast, we could apply that
  

22   percentage to the premium that you have indicated was reported
  

23   by the Market Administrator, apply that percentage to the PMMB
  

24   premium, to see what it generates on a blended basis on
  

25   Pennsylvania farms?
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 1      A.  Right.  I guess you could take 15 percent of $1.85 and
  

 2   hold that and compare that to the $1.06.
  

 3      Q.  And -- okay.  Now, with respect to the PPD in the
  

 4   Northeast.  I think that on one of your, one of your tables on
  

 5   the, comparing the -- one of your graphs, you showed, you
  

 6   calculated and showed an average -- an average PPD in the
  

 7   cheese producing areas in Order 1?
  

 8      A.  Yes, Exhibit 12.A of Exhibit 186.
  

 9      Q.  Thank you.
  

10      A.  At the bottom of the line, as I spoke in my direct
  

11   testimony, what I tried to do was to estimate the average --
  

12   the average, the impact to the PPD at -- the average impact to
  

13   the PPD and the cheese making areas of those states.
  

14      Q.  Okay.  So in New York it was minus 75?
  

15      A.  That's correct.
  

16      Q.  Okay.
  

17       JUDGE CLIFTON:  Just to be clear, that's 75 cents, correct?
  

18       MR. BESHORE:  Correct.  Per hundredweight.
  

19       MR. SCHAD:  That's correct.
  

20       JUDGE CLIFTON:  Thank you.
  

21   BY MR. BESHORE:
  

22      Q.  Okay.  So if you were looking at the Order 1 milk shed
  

23   and whether there were PPD-related incentives to depool, you
  

24   couldn't use the Boston announced price, you would have to
  

25   certainly reduce that by the minus 75 that you show on Exhibit
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 1   7.A for New York location?
  

 2      A.  Right.  I believe I said that in cross-examination, and
  

 3   that would be for cheese.
  

 4      Q.  Okay.
  

 5      A.  Cheese processors.
  

 6      Q.  Now, are there times in Order 1, where but for the
  

 7   limitations of the dairy farmer for other market provisions,
  

 8   there would be incentives to depool classes other than
  

 9   Class III, such as Class II milk?
  

10      A.  Yes.
  

11      Q.  Okay.  And even, I guess, potentially Class IV milk?
  

12      A.  I have never seen it done, but it's possible.
  

13      Q.  Okay.  And is it your testimony that the -- that the
  

14   provisions of that Order, nevertheless, result in milk being
  

15   pooled generally all the time?
  

16      A.  Definitely.  Yes.
  

17      Q.  Okay.  Now, with respect to Exhibit D, E, and F -- C,
  

18   D -- 186, 12.C, D, and F, your calculations on the depooling,
  

19   value of depooling, I think we got this clear.  I don't want
  

20   there to be any question.  These are calculations with respect
  

21   to the average impact on milk used to produce cheese but pooled
  

22   and depooled in these Orders, correct?
  

23      A.  That's correct.
  

24      Q.  Okay.  And the purpose for making these calculations in
  

25   this proceeding was to evaluate whether the mandatory pooling
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 1   under Proposal 1 would place California cheese makers at a
  

 2   substantial disadvantage with Federal Order cheese makers,
  

 3   correct?
  

 4      A.  That's correct.
  

 5      Q.  Who did not have -- who have the opportunity to elect
  

 6   not to pool from time to time.
  

 7      A.  The outside California does, inside California does
  

 8   not.
  

 9      Q.  Okay.  And when you -- when you determine that in, for
  

10   instance, the number one cheese order in the Federal Order
  

11   system, Order 30, the average impact on cheese makers there,
  

12   the ability to depool is, or I shouldn't say cheese makers, I
  

13   should say the average impact on handlers pooling milk used to
  

14   produce cheese, is, what, a penny and a half per hundredweight?
  

15      A.  That's correct.
  

16      Q.  Okay.  Now, in your opinion, when mandatory pooling in
  

17   California plays California cheese persons plants, handlers,
  

18   with milk used to produce cheese at a competitive disadvantage,
  

19   with those in Order 30?
  

20      A.  No.
  

21       MR. ENGLISH:  Objection.
  

22       JUDGE CLIFTON:  Let me hear the objection, remember the
  

23   question if you can, Mr. Schad.
  

24       MR. ENGLISH:  Is he asking the questions about the
  

25   aggregate or individual businesses?  So my objection is, it's
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 1   not clear what he's asking about, and I think the answer is
  

 2   different.
  

 3       MR. BESHORE:  The answer is addressed to the aggregate.
  

 4       MR. SCHAD:  And the answer is no, I do not believe that I
  

 5   would put California at competitive disadvantage given the
  

 6   example of the Exhibit 12.D, where it shows that the impact
  

 7   cheese makers in Order 30 was one and a half cents across the
  

 8   entire year.
  

 9   BY MR. BESHORE:
  

10      Q.  And with your calculations of a weighted average across
  

11   the multiple of Federal Orders, weighted average impact of
  

12   electing not to pool milk used to produce cheese, would the
  

13   answer be the same with respect to the system, broadly?
  

14      A.  The answer is yes.
  

15      Q.  Thank you, Mr. Schad.  I have no further questions on
  

16   redirect, your Honor.
  

17       MR. MILTNER:  Ryan Miltner, Counsel for Select Milk.
  

18                       RECROSS-EXAMINATION
  

19   BY MR. MILTNER:
  

20      Q.  If you could look at Page 6 of your testimony.
  

21      A.  Yes.
  

22      Q.  And then turn to page, Exhibit 12.E of your exhibits.
  

23      A.  Yes.
  

24      Q.  Okay.
  

25       JUDGE CLIFTON:  So just for the record, that's 12.E of
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 1   Exhibit 186.
  

 2      MR. MILTNER:  That's correct.
  

 3   BY MR. MILTNER:
  

 4      Q.  And I think that there's a discrepancy between the
  

 5   number in the third to last line of your testimony on Page 6,
  

 6   and the calculated value of depooling on Exhibit 12.E.
  

 7      A.  Yes.  I see it.
  

 8      Q.  And I have looked at the numbers and I think the number
  

 9   on the exhibit is correct.  Would you agree with that?
  

10      A.  Yes.  And I should change the testimony number to that
  

11   number, which is five and a half cents.
  

12      Q.  Okay.  So we'll strike $0.045 and replace it with
  

13   $0.055.
  

14      A.  Please.
  

15      Q.  Thank you.  That's all I have.
  

16       JUDGE CLIFTON:  Ms. Elliott, I know you just nodded yes,
  

17   but just to confirm, we're talking about the third line up from
  

18   the bottom of page 5, and we are striking the 45 and making it
  

19   55, correct?
  

20       MS. ELLIOTT:  Yes.
  

21       JUDGE CLIFTON:  Mr. English.
  

22                       RECROSS-EXAMINATION
  

23   BY MR. ENGLISH:
  

24      Q.  Chip English.  A follow up to Mr. Beshore.
  

25          You discussed your aggregate and the -- you didn't
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 1   conclude the Southwest Order, right?
  

 2      A.  No, I did not.
  

 3      Q.  And the Southwest Order is another Order that does not
  

 4   have any repooling restrictions, correct?
  

 5      A.  No, it did not.
  

 6      Q.  Okay.  Thank you.  That's all I have.
  

 7      A.  Thank you.
  

 8       JUDGE CLIFTON:  All right.  Are there any other questions
  

 9   before I ask for questions from USDA employees?  None.  Are
  

10   there questions from the USDA employees?
  

11                       RECROSS-EXAMINATION
  

12   BY MR. HILL:
  

13      Q.  Brian Hill.  Just in a follow up to Mr. Miltner.
  

14          If you look at Page 6 of your testimony, which is
  

15   Exhibit 185, I just want to make sure that last sentence, that
  

16   correction does not change anything in your final calculation
  

17   of the weighted average impact, it is still 4.2 cents?
  

18      A.  No, I did the weighted average from the same Excel
  

19   file.
  

20      Q.  Okay.
  

21      A.  So I trust it's the same numbers carried over.  It was
  

22   a problem in transcription onto the written testimony.
  

23      Q.  Thank you very much.
  

24       JUDGE CLIFTON:  Are there any other questions for Mr. Schad
  

25   on this topic?  Mr. Schad, do you expect to be recalled on
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 1   another topic?
  

 2       MR. SCHAD:  No, I do not.
  

 3       JUDGE CLIFTON:  Do you think you are through with your
  

 4   testimony at this particular hearing?
  

 5       MR. SCHAD:  I believe so.
  

 6       JUDGE CLIFTON:  Last chance, does anyone have any questions
  

 7   for Mr. Schad?  Mr. Schad, I personally would like to thank you
  

 8   for all of the hard work, particularly appreciate all of the
  

 9   data analysis done by every witness here.  It is very difficult
  

10   and very helpful.  Thank you.
  

11       MR. SCHAD:  You're welcome.
  

12       JUDGE CLIFTON:  Mr. Beshore?
  

13       MR. BESHORE:  Our next witness is Mr. Lon Hatamiya and he
  

14   will be presented by Mr. Vlahos.
  

15       MR. VLAHOS:  Your Honor, the written prepared testimony of
  

16   Mr. Hatamiya is being distributed.  I believe that would be
  

17   Exhibit 188.  Am I correct on that?
  

18       JUDGE CLIFTON:  You are correct.  Ms. Elliott, we'll mark
  

19   this as Exhibit 188.
  

20       MS. ELLIOTT:  That's correct.
  

21           (Thereafter, Exhibit 188, was
  

22            marked for identification.)
  

23       MR. VLAHOS:  Your Honor, Mr. Hatamiya has been sworn.
  

24   Would you want to admonish him about his testimony?
  

25       JUDGE CLIFTON:  It appears the document has been
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 1   distributed.  Welcome, Mr. Hatamiya.
  

 2       MR. HATAMIYA:  Thank you very much.
  

 3       JUDGE CLIFTON:  You remain sworn.  Will you please again
  

 4   state and spell your name?
  

 5       MR. HATAMIYA:  Yes, it's Lon Hatamiya.  First name is
  

 6   L-O-N, my last name is H-A-T-A-M-I-Y-A.
  

 7       JUDGE CLIFTON:  Mr. Vlahos, you may proceed.
  

 8       MR. VLAHOS:  Thank you, your Honor.
  

 9                        DIRECT EXAMINATION
  

10   BY MR. VLAHOS:
  

11      Q.  Mr. Hatamiya, good morning.
  

12      A.  Good morning.
  

13      Q.  Now, because the issue has come up in these
  

14   proceedings, have you been asked by the co-ops to do an
  

15   analysis on the matter of the cost of doing business in
  

16   California?
  

17      A.  Yes, Mr. Vlahos, I have.
  

18      Q.  And you have prepared testimony that has been
  

19   distributed on that subject; is that correct?
  

20      A.  That is correct.
  

21      Q.  Now, Mr. Hatamiya, your previous testimony have
  

22   indicated that you served as the Secretary of Technology, Trade
  

23   and Commerce for the State of California during the period, I
  

24   think, 1999 to 2003; is that correct?
  

25      A.  That is also correct.
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 1      Q.  And during your service as Secretary, did you have
  

 2   occasion to have to deal with the issue of the cost of doing
  

 3   business in California?
  

 4      A.  I had the regular occasion of dealing with the cost of
  

 5   doing business in California, especially in light of the
  

 6   competition across the country.
  

 7      Q.  Could you elaborate the kinds of things you had to do
  

 8   in that connection?
  

 9      A.  Well, we were under constant attack in California for
  

10   being the costliest state to do business, and I always had to
  

11   point out that that was not the case.  That we, not only became
  

12   the eighth largest economy for a reason, but there are many
  

13   competitive areas of the state that were very positive for
  

14   doing business from many different types of industries.
  

15      Q.  And so you have sort of done an analysis of the same
  

16   subject for the purpose of this proceeding, correct?
  

17      A.  I have.  I have looked at many different types of
  

18   studies, the sources of data, and done my own analysis of the
  

19   validity of those studies.
  

20      Q.  Okay.  And now --
  

21       JUDGE CLIFTON:  May I interrupt, the eighth largest economy
  

22   compared to what?
  

23       MR. HATAMIYA:  Eighth largest economy in the world.
  

24       JUDGE CLIFTON:  Thank you.
  

25   BY MR. VLAHOS:
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 1      Q.  In fact, I think there's been previous testimony,
  

 2   California would be ahead of countries like India and Russia?
  

 3      A.  Brazil, Italy, many of the large countries, that's
  

 4   correct.
  

 5      Q.  Okay.  You now can proceed with your written testimony.
  

 6   I caution you when you read it, you do this well anyway, but
  

 7   let's make sure you read it slowly and deliberately for the
  

 8   benefit of the reporter and everybody here and everybody whose
  

 9   listening online.
  

10      A.  Absolutely.  Thank you.
  

11       JUDGE CLIFTON:  Mr. Hatamiya, I'm going to ask you to start
  

12   with cover page.
  

13       MR. HATAMIYA:  Yes.
  

14       JUDGE CLIFTON:  I would like you to read everything on it
  

15   before you turn the page.
  

16       MR. HATAMIYA:  The cover page states, as is my testimony is
  

17   entitled, The Comparative Cost of Doing Business in California,
  

18   November 2015, Central Valley Communities are Competitive with
  

19   the Rest of the Nation, Prepared for California Dairies,
  

20   Incorporated, Dairy Farmers of America, Incorporated, and Land
  

21   O'Lakes, Incorporated, Lon Hatamiya, MBA, JD, President and
  

22   CEO, the Hatamiya Group.
  

23           Let me turn to the first page.  Again, the title, The
  

24   Comparative Cost of Doing Business in California, Central
  

25   Valley Communities are Competitive with the Rest of the Nation.
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 1           My name is Lon Hatamiya.  I'm the President and CEO of
  

 2   The Hatamiya Group, an economic and strategic advisory
  

 3   consulting firm located in Davis, California.  I was retained
  

 4   by California Dairies, Incorporated, Dairy Farmers of America,
  

 5   Incorporated, and Land O'Lakes, Incorporated, ("Cooperatives")
  

 6   to provide an independent and objective analysis of the cost of
  

 7   doing business in California.  I have been asked to respond to
  

 8   the assertion that the current cost of doing business in
  

 9   California, when combined with the creation of a Federal Milk
  

10   Marketing Order, will place California cheese makers at a
  

11   competitive disadvantage with the rest of the nation.
  

12   1.  Introduction--Cost of Doing Business
  

13           Through my extensive professional experience and
  

14   expertise, I believe I bring a unique perspective to this
  

15   analysis.  From 1993 to 1997, I served as Administrator of the
  

16   Agricultural Marketing Service of the United States Department
  

17   of Agriculture ("USDA") where I oversaw over 50 Federal
  

18   programs, including the Federal Milk Marketing Order ("FMMO")
  

19   system.  I also served as Administrator of the Foreign
  

20   Agricultural Service at USDA from 1997 to 1999, and then
  

21   returned to my native California to serve as Secretary of the
  

22   Technology Trade and Commerce Agency from 1999 to 2003, where I
  

23   oversaw the promotion of statewide economic development, job
  

24   creation, and business retention.
  

25           Prior to my service at USDA, I practiced law and worked
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 1   with my three-generation family farm in Yuba and Butte
  

 2   counties.  Since 2003, I have been a consulting economist,
  

 3   analyzing local, regional, state, national and international
  

 4   economic impacts, trends, and economic development
  

 5   opportunities on various industries including agriculture,
  

 6   energy, high technology, real estate, retail, professional
  

 7   sports, transportation, tourism, and higher education.  I have
  

 8   testified over a hundred times before the World Trade
  

 9   Organization, the U.S. Congress, the California State
  

10   Legislature, and federal, state, and local courts, boards, and
  

11   commissions on a wide variety of relevant issues.
  

12           Throughout my career --
  

13   BY MR. VLAHOS:
  

14      Q.  Excuse me, would you start that again?  You left out a
  

15   word.
  

16      A.  Throughout my professional career, I have acquired and
  

17   maintained an international, national, regional, as well as a
  

18   statewide and local perspective with regard to agriculture and
  

19   its pertinent economic impact upon all communities.  For this
  

20   analysis, I have relied upon that combined experience, and most
  

21   specifically, on my ten-year as Secretary of technology, trade
  

22   and commerce, for California to determine the best measure of
  

23   the cost of doing business across the country.
  

24           There are various periodic surveys, reports, and
  

25   studies that have regularly monitored the cost of doing
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 1   business across the United States.  Forbes, CNBC, and other
  

 2   assorted economic development organizations provide some form
  

 3   of comparative analysis of the cost of doing business from
  

 4   state to state.  However, there's a common thread among most of
  

 5   these analyses -- they rely upon the primary data generated and
  

 6   analyzed by Moody's Analytics in their biennial North American
  

 7   Business Cost Review.  And I have a Footnote 1, "North American
  

 8   Business Cost Review," Moody's Analytics, May 2014, and updated
  

 9   October 2014.  Through its team of economists, Moody's
  

10   Analytics is a leading independent provider of data, analysis,
  

11   modeling, and forecasts on national and regional economies,
  

12   financial markets, and credit risk.  The company offers unique
  

13   tools and best practices for measuring and managing risk
  

14   through expertise and experience in credit analysis, economic
  

15   research, and financial risk management.  By providing leading
  

16   edge software, advisory services, and research, including the
  

17   proprietary analysis of Moody's Investors Service, Moody's
  

18   Analytics integrates and customizes its offerings to address
  

19   specific business challenges.  For purposes of my analysis, I
  

20   rely upon Moody's Analytics trusted and objective North
  

21   American Business Cost Review.
  

22      Q.  May I interrupt you there, Mr. Hatamiya?  When you were
  

23   Secretary of Technology, Trade, and Commerce for California,
  

24   did you have occasion to actually use Moody's Analytics in
  

25   your, as part of your duties?
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 1      A.  Yes, I did.  And actually I used probably the
  

 2   predecessor to Moody's Analytics, it was called Economics.Com,
  

 3   which was acquired by Moody's, and they did economics
  

 4   forecasting as well as business cost, the cost of doing
  

 5   business review.
  

 6      Q.  And since the time you have been operating as an
  

 7   economics consultant, have you had other occasions where other
  

 8   projects also used Moody's Analytics?
  

 9      A.  Most absolutely.  I utilized their resource again
  

10   because of the primary research that they do.  Primarily, I
  

11   have used Moody's Analytics for their analysis of Central
  

12   Valley communities.  They have done a great job of forecasting
  

13   where the economy is going in the various counties throughout
  

14   the Central Valley.
  

15      Q.  Thank you.  Now, would you proceed with your written
  

16   testimony?
  

17      A.  Now, to Section 2.  Cost of Doing Business is not
  

18   Uniform Statewide.
  

19           As a whole, there's no question that California
  

20   generally ranks among the states with the highest cost of doing
  

21   business.  However, focusing on the statewide average is an
  

22   improper measure for the cost of doing business in California's
  

23   primary milk manufacturing regions.  With respect to statewide
  

24   averages that have been incorrectly relied upon by others
  

25   testifying at this hearing, Table 1 highlights the various
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 1   rankings of some of the largest cheese manufacturing states
  

 2   according to Moody's Analytics 2014 North American Business
  

 3   Cost Review.
  

 4           Let me turn to Table 1, entitled Cost of Doing Business
  

 5   Index.  And again, the Footnote 2.  The footnote is again,
  

 6   referenced, "North American Business Cost Review," Moody's
  

 7   Analytics, May 2014, and updated October 2014, Page 8.  And as
  

 8   I note in this table, it ranks from California all the way down
  

 9   through South Dakota, and index in ranking.  The index, if I
  

10   could explain --
  

11      Q.  Please do.
  

12      A.  -- for this table, the national average is one hundred,
  

13   so you are above one hundred you are above the national
  

14   average.  If you are below one hundred, you are below the
  

15   national average.  The second column is the rank, and that's
  

16   among 50 states, with the highest cost at number 1, so if you
  

17   are ranked number 1 you are the highest cost state.  So
  

18   California in this instance is the 7th highest ranked state and
  

19   South Dakota is the 49th ranked state.
  

20           Continuing with my testimony:  The Moody's Analytics
  

21   Cost of Doing Business Index compares a state or metropolitan
  

22   area's average business cost with that of the United States.
  

23   For metro areas, the index comprises four components:  (1) unit
  

24   labor cost; (2) energy cost; (3) state and local taxes; and (4)
  

25   office rent.  Because of lack of office rent data at the state

7931



TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

 1   level, only the first three categories are utilized to
  

 2   calculate the cost of doing business index for states.  And
  

 3   this is what's related to you in table 1.
  

 4           However, and more specifically, the cost of doing
  

 5   business in California should not be considered in its entirety
  

 6   as the state is made up of at least nine distinct economic
  

 7   regions with differing labor, energy, state and local taxes,
  

 8   and office rental costs, which collectively result in the 8th
  

 9   largest economy in the world.
  

10      Q.  Let me have you stop there just for one second,
  

11   Mr. Hatamiya.  When you say that there are at least nine
  

12   distinct economic regions, where does that information come
  

13   from?
  

14      A.  That comes from a number of, essentially that's from
  

15   the economic strategy panel that I used to share at the
  

16   statewide level, so it was a series of economists from around
  

17   the state that looked at the State of California to determine
  

18   that there were subregions within the state, there were
  

19   sub-economies.  And in a minute, I'll turn to the next page and
  

20   you can see those noted.
  

21      Q.  And I think I may have interrupted you before you read
  

22   the last sentence on Page 3.
  

23      A.  Yes.  The last sentence is, the most, the more
  

24   appropriate measure is to examine the available regional cost
  

25   of doing business within the state.
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 1           And as we turn to Page 4 you will see that the nine
  

 2   different regions that I noted before.
  

 3      Q.  And that's on the map with colored sections of
  

 4   California that's displayed on that page?
  

 5      A.  That is correct.  And that comes from the Economic
  

 6   Strategy Panel from California.
  

 7      Q.  Thank you.
  

 8      A.  For purposes of my analysis, I have focused upon the
  

 9   San Joaquin Valley Region, which is noted in green here, or the
  

10   lighter green, in the California state map above, since most of
  

11   the largest cheese manufacturing plants are located within this
  

12   area.  This region includes from north to south, the counties
  

13   of San Joaquin, Stanislaus, Merced, Madera, Fresno, Kings,
  

14   Tulare, and Kern.  The remainder of my testimony will be
  

15   focused upon this most relevant region of California.
  

16   III.  Examination and Comparison of the Cost of Doing Business
  

17   Index of the San Joaquin Valley Metro Areas versus Other U.S.
  

18   Cheese Manufacturing Locales.
  

19           Moody's Analytics provide not only a state by state
  

20   comparison, but also provide a more specific comparative
  

21   U.S. Metropolitan Area Relative Business Cost.
  

22      Q.  And there was a footnote there, Mr. Hatamiya, would you
  

23   mind reading the footnote?
  

24      A.  Yes.  This is Footnote 3, again in quotes, "North
  

25   American Business Cost Review," Moody's Analytics, May 2014,
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 1   and updated October 2014, Pages 9 through 16.
  

 2          Turning to Page 5:  For cheese plant manufacturing cost
  

 3   comparisons, these U.S. Metropolitan Area Relative Business
  

 4   Costs are the most relevant to be considered.  The following
  

 5   San Joaquin Valley metropolitan areas (highlighted in Table 2
  

 6   in alphabetical order), which are also home to many of the
  

 7   largest cheese manufacturing plants in California, provide more
  

 8   reasonable and competitive costs for doing business.
  

 9           Let me turn to Table 2 for just kind of a quick
  

10   explanation of what this is.  Again, it's entitled the Cost of
  

11   Doing Business Index by San Joaquin Valley Metropolitan Areas,
  

12   and again, Footnoted 4, that comes from, "North American
  

13   Business Cost Review," Moody's Analytics, May 2014, and updated
  

14   October 2014, pages 15 and 16.  As you note in Table 2, I have
  

15   the largest metropolitan areas in the San Joaquin Valley
  

16   counties that I just mentioned noted below, including
  

17   Bakersfield, Fresno, Hanford, Merced, Modesto, Stockton, and
  

18   Visalia.
  

19           And going through the each of those columns, the first,
  

20   the third column is a cost of doing business index.  The index,
  

21   again, is related to one hundred which is the national average.
  

22   As you see all of those metropolitan areas fall below the
  

23   national average, all in the 90's and some even in the 80's.
  

24   And the rank is, again, ranking among 384 metropolitan areas
  

25   across the country, which I'll get you the explanation in a
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 1   minute.
  

 2           The others are index and rankings of the other
  

 3   subcomponents I mentioned, unit labor cost, energy cost, state
  

 4   and local tax, and office rents.  And those are just noted here
  

 5   for the information purposes.  We'll get to more of those
  

 6   details in a moment.
  

 7      Q.  So your further testimony will explain each of those?
  

 8      A.  They will be most specific on each of those components.
  

 9      Q.  Thank you.  Proceed with the text.
  

10       JUDGE CLIFTON:  Now, excuse me, both of you, I know you are
  

11   both excited, slow down.
  

12       MR. VLAHOS:  Thrilled.
  

13       JUDGE CLIFTON:  Don't talk until the other has stopped, and
  

14   there's been a little silence, and then talk.
  

15   BY MR. VLAHOS:
  

16      Q.  Will do.  Pick up from where you left off,
  

17   Mr. Hatamiya.
  

18      A.  I will.  Thank you, Mr. Vlahos.
  

19          As the figures from Table 2 clearly indicate, the cost
  

20   of doing business in the San Joaquin Valley falls well below
  

21   the national average (Index=100), and well below the cost of
  

22   doing business index collectively of the State of California.
  

23           Most importantly, Moody's Analytics also provides U.S.
  

24   Metropolitan Area Relative Business Costs for 384 metropolitan
  

25   areas across the country.  The availability of this data has
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 1   enabled me to develop the following Table 3, which compares
  

 2   more specifically the cost of doing business for the top 25
  

 3   manufacturing plant locations across the key cheese producing
  

 4   states of California, Colorado, Idaho, Michigan, Minnesota,
  

 5   New Mexico, New York, Oregon, Pennsylvania, South Dakota,
  

 6   Texas, and, of course, Wisconsin.  The Index is based upon the
  

 7   National Average of 100, as I mentioned before, and the Rank is
  

 8   based upon the relative position among the 384 metropolitan
  

 9   areas measured.  Again, number 1 being the highest cost, number
  

10   384 being the lowest cost.
  

11           Let me now turn to Page 6 in Table 3, and this is where
  

12   most of the information lies.  Table 3 is entitled Cost of
  

13   Doing Business Index, and this is sub, again, footnoted number
  

14   5, coming from the same source, "North American Business Cost
  

15   Review," Moody's Analytics, May 2014, and updated October 2014,
  

16   pages 9 through 16.
  

17           And again, as I note here at the top, lowest to highest
  

18   with national average at 100 index.  So I ranked these, again,
  

19   these are the communities and I did it by the index number, as
  

20   compared to the national average.  So the lowest cost is the
  

21   first community, the highest cost would be the last in this
  

22   table.  This is just on the cost of doing business Index.  I
  

23   include the unit labor cost, energy cost, state and local tax,
  

24   office rent, but that's again, just for information purposes.
  

25   The ranking in this, though, is just for the cost, overall cost
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 1   of doing business.
  

 2      Q.  Mr. Hatamiya, if I interrupt again, could you explain
  

 3   again, you have talked about it, but in a little more detail,
  

 4   about how you picked the cities that are listed in the left
  

 5   hand column of that table?
  

 6      A.  I did an analysis of the major cheese producing locales
  

 7   across the country.  Not only California, but as I mentioned,
  

 8   in all the other cheese producing states.  And I tried to find
  

 9   the metropolitan areas that were the closest to many of those
  

10   cheese producing locales across the country for comparative
  

11   measure.
  

12      Q.  So if I understand that correctly, you picked the
  

13   metropolitan area that was nearest to a major cheese
  

14   manufacturing facility; is that correct?
  

15      A.  That's correct.
  

16      Q.  And the cheese manufacturing facility was located, not
  

17   within the city, but actually in a more suburban or
  

18   agricultural area outside the city, would you expect the cost
  

19   there to be lower or higher than the city the metropolitan
  

20   area?
  

21      A.  In most cases they are going to be lower in rural
  

22   areas.  So these are just a good reflective point for
  

23   comparison.  And so I think it gives you a good measure.  If
  

24   you take a look at this, this table, let me turn to my text
  

25   because I think it will explain.  We can turn to Page 7.
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 1          Once again, as the data from Table 3 indicates, the
  

 2   Cost of Doing Business in San Joaquin Valley Metro Areas (as
  

 3   noted in gold) those are the California communities, compare
  

 4   favorably with other cheese producing metro areas across the
  

 5   country.  So the point I'm making here is that California
  

 6   communities are competitive with almost any other cheese
  

 7   producing area of the country.
  

 8          Let me now move to Section 4.
  

 9   IV.  Further Examination and Comparison of the Specific
  

10   Components that Make up the Cost of Doing Business Index
  

11           A further examination and comparison of the specific
  

12   components of unit labor cost, state and local tax, and office
  

13   rent, reveal even more competitive positioning that San Joaquin
  

14   Valley metro areas.  It is also clear that San Joaquin Valley
  

15   metro areas, and that's Footnote number 6, I'm sorry, that --
  

16   I'm -- I can't read myself, that's apostrophe.  Overall cost --
  

17   let me start there again.  It is also clear that San Joaquin
  

18   Valley Metro areas' overall Cost of Doing Business Indices
  

19   would be much lower if it were not for the high cost of energy
  

20   in these communities, which rank among the highest Energy Cost,
  

21   that's Footnote number 6, areas in Table 3.  Let me read that
  

22   for you.  Footnote, 6:  Moody's Analytics calculates the Energy
  

23   Cost Index by comparing the average commercial and industrial
  

24   electricity costs, in cents per kilowatt-hour, with the
  

25   national average.  The data comes from the Energy Information
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 1   Administration, a division of the Department of Energy.  The
  

 2   EIA reports commercial industrial prices of all major
  

 3   independent publicly owned utilities, as well as cooperatives.
  

 4   And it continues.
  

 5           Nevertheless, according to the most recent California
  

 6   Department of Food and Agriculture Dairy Manufacturing Cost
  

 7   Exhibit for the period of January through December 2013, the
  

 8   weighted average electricity cost in cheddar cheese
  

 9   manufacturing makes up only 2.9 percent of the overall cost of
  

10   manufacturing cheese.  And that's, again, Footnote number 7.
  

11   And that's, "Cheese Manufacturing Costs," California Department
  

12   of Food and Agriculture Dairy Manufacturing Cost Exhibit for
  

13   the period of January through December 2013, dated
  

14   November 12th, 2014.
  

15           Therefore, it seems clear that energy cost has a small
  

16   impact on the overall cost of doing business, at least in
  

17   cheese, California cheese manufacturing metro areas.
  

18           A much more significant component upon cheese
  

19   manufacturing costs is unit labor cost.  Again, according to
  

20   CDFA's cheese manufacturing cost exhibit, processing labor
  

21   costs make up nearly 25.5 percent of overall manufacturing
  

22   costs -- that's Footnote number 8.  "Cheese Manufacturing
  

23   Costs" California Department of Food and Agriculture Dairy
  

24   Manufacturing Cost Exhibit for the period of January through
  

25   December 2013, dated November 12, 2014.
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 1           The following Table 4, highlights the compelling cost
  

 2   competitiveness of San Joaquin Valley metro areas.  If we can
  

 3   turn to Table 4, that's table entitled Unit Labor Costs, and
  

 4   that's Footnoted 9.  And that's a description of what those
  

 5   unit labor costs and I'll read that to you now:  Footnote
  

 6   number 9:  Moody's Analytics calculates unit labor cost total
  

 7   by creating a weighted average of unit labor cost in each
  

 8   three-digit NAICS industry.  And I think that's North American,
  

 9   and I can't remember the complete definition of NAICS, but it
  

10   is the measure that's used for all different types of
  

11   occupations in industries within the United States.
  

12           The weights are equal to the national share of
  

13   employment in each industry.  This adjustment is necessary
  

14   since unit labor costs vary across industries as a result of
  

15   the occupational mix of the industry's employment and the
  

16   capital structure of its operations.  However, such a
  

17   compositional bias can be avoided by using the national share
  

18   of employment for each industry to weight the unit labor cost
  

19   components.  A state-specific component weight system is used
  

20   in lieu of a uniform fixed component weighting system.  State
  

21   specific weights were generated by analyzing interindustry
  

22   capital flows via IMPLAN modeling software.
  

23           Let me return to Table 4, again, in the first column,
  

24   these are the top 10 cheese manufacturing U.S. Metro Areas with
  

25   the Lowest Labor Costs, and this references, again, back to my
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 1   Table 3.  So I just took, if we can return to Table 3 for a
  

 2   moment, I took a third column and ranked those, or put those in
  

 3   order of their index.
  

 4      Q.  By the third column you mean the column that's headed
  

 5   Energy Cost?
  

 6      A.  No, the third column highlighted Unit Labor Cost.
  

 7      Q.  Excuse me, I misspoke myself, unit labor cost?
  

 8      A.  That's correct.  As I said, I was going to return to
  

 9   that, and these are the separate compositions of those.  And as
  

10   you can see here for purposes of simplicity, I ranked only the
  

11   ten cheese manufacturing U.S. metro areas with lowest unit
  

12   labor cost.  Four of the top six are San Joaquin Valley metro
  

13   areas (as noted in gold) with Merced the lowest, followed by
  

14   Modesto in fourth, Fresno in fifth, and Bakersfield in sixth.
  

15   In short, the vast majority of cheese manufacturing, metro
  

16   areas and other states exceed these California areas in unit
  

17   labor costs.
  

18          I think this is an important note to make, that
  

19   California, in light of incorrect popular belief, is among the
  

20   lowest in unit labor cost of cheese manufacturing areas for the
  

21   country.
  

22      Q.  You mean the San Joaquin Counties?
  

23      A.  San Joaquin County communities that I have noted.
  

24   That's correct.
  

25          Now, if I can move on.  Another important cost
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 1   component measured by Moody's Analytics is state and local tax.
  

 2   The effective tax rate index is measured others as the total
  

 3   state and local tax revenue as a percent of total personal
  

 4   income in the area, indexed to the national effective tax rate.
  

 5   This is a top down measure that uses government revenues to
  

 6   represent the tax burden.  This measure includes all taxes,
  

 7   including personal, property, and corporate, less severance
  

 8   taxes, corporate license taxes, education, hospital and inter-
  

 9   governmental transfers.  Business contributions to unemployment
  

10   and workers' compensation programs are also included, because
  

11   they represent cost for hired labor.  However, only the
  

12   contributions from employers are included in calculating an
  

13   area's tax burden.  And that's footnoted number 10, this again,
  

14   comes from "North American Business Cost Review," Moody's
  

15   Analytics, May 2014, and updated October 2014, page 4.
  

16           Turning to Page 9.  Table 5 highlights the Top Ten
  

17   Cheese Manufacturing U.S. Metro Areas with the Lowest State and
  

18   Local Tax Index.  Let me turn again to a Table 5, which is
  

19   entitled State and Local Tax.  Footnoted 11, this again comes
  

20   from "The North American Business Cost Review," Moody's
  

21   Analytics, May 2014, and updated October 2014, Page 4.
  

22           Table 5 includes, as I just mentioned, the top ten
  

23   cheese manufacturing U.S. metro areas with the lowest state and
  

24   local taxes.
  

25           Once again, San Joaquin Valley metro areas are among
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 1   the lowest in state and local tax with six areas out of the top
  

 2   ten (as noted in gold) for comparison purposes who is
  

 3   impossible to determine the state and local tax component for
  

 4   California cheese plants, since CDFA's cheese manufacturing
  

 5   cost exhibit does not break it out for those expenditures.
  

 6   Nonetheless, Table 5 illustrates the competitive position of
  

 7   San Joaquin Valley metro areas and that state and local tax
  

 8   burden are higher in most other cheese manufacturing metro
  

 9   areas across the United States.
  

10           And again, you can see from here, out of the top ten,
  

11   six of those are in California San Joaquin Valley communities.
  

12           Lastly, I examined the office rank component of the
  

13   Cost of Doing Business Index.  According to CDFA's cheese
  

14   manufacturing cost exhibit, office rent makes up nearly 6.3 of
  

15   overall manufacturing cost.  The following Table 6 highlights
  

16   the compelling cost competitiveness of San Joaquin Valley metro
  

17   areas.
  

18           Again, turning to Table 6, office rent, Footnote 12:
  

19   Moody's Analytics Office Rent index compares the cost of
  

20   renting office space in a metropolitan area with the national
  

21   average.  The Torto Wheaton office rent index from CBRE, which
  

22   is a large real estate, commercial real estate brokerage, forms
  

23   the basis of the office rent index.  Further, the index
  

24   standardizes the rental measure to a 10,000 square foot
  

25   building of an average age and class for five years in an
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 1   average area of the market.  Again, this standardization avoids
  

 2   compositional bias caused by differing mixes of buildings and
  

 3   terms of individual contracts in a given period.
  

 4           Let me return again to Table 6, this is again, at the
  

 5   Top Ten Manufacturing U.S. Metro Areas with the Lowest Office
  

 6   Rent.  Again, San Joaquin Valley metro areas among the lowest
  

 7   in office rent, with three areas included within the top ten
  

 8   (as noted in gold).  Merced is far and away the lowest cost
  

 9   metro area among all considered.
  

10           As you can see here, the index is 51, meaning that it
  

11   falls 49 points below the national average.  As you can see,
  

12   the rank here is 354.  354 is the lowest, so there are only 30
  

13   communities, 384 being the total number in the universe, there
  

14   are only 30 metro areas across the country that are lower than
  

15   Merced.
  

16           Let me move to Section 5 in my conclusion.
  

17           The dairy industry is an important vital contributor to
  

18   the agricultural and overall economy of the great state of
  

19   California, and reflected in industry's overall productiveness.
  

20   As my analysis of the cost of doing business has shown, the
  

21   major cheese manufacturing metro areas located in California's
  

22   San Joaquin Valley, are among the most cost competitive as
  

23   compared to other metro areas across the country.  Contrary to
  

24   incorrect popular belief, there are important regions within
  

25   California that remain among the lowest metro areas with regard
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 1   to unit labor cost, state and local tax, and office rent.
  

 2   Moreover, the cost of doing business, when combined with a
  

 3   creation of the Federal Milk Marketing Order, will not place
  

 4   California cheese makers at a competitive disadvantage with the
  

 5   rest of the nation.
  

 6           And that concludes my testimony.
  

 7      Q.  And is there anything would you like to add other than
  

 8   that, Mr. Hatamiya?
  

 9      A.  No, I believe that's conclusive of my analysis.
  

10      Q.  Your Honor, I move for the admission of Exhibit 188.
  

11       JUDGE CLIFTON:  Does anyone wish to question Mr. Hatamiya
  

12   before you determine whether you object?  Mr. English?
  

13                      VOIR DIRE EXAMINATION
  

14   BY MR. ENGLISH:
  

15      Q.  Good morning, Mr. Hatamiya.
  

16      A.  Good morning, Mr. English.
  

17      Q.  I just have a couple of questions regarding the
  

18   footnotes.  And so the North American Business Cost Review, is
  

19   that a subscription service of some kind?
  

20      A.  Yes, it is.
  

21      Q.  So that would explain why we have been unable to bring
  

22   it up on our computers while you have been testifying?
  

23      A.  That's correct.  If you would like to purchase it, you
  

24   can certainly bring it up.
  

25      Q.  Well, your Honor, I'm not sure what to do with that.
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 1   We have these footnotes that are references, I mean, obviously,
  

 2   we're not going to make an exhibit of it, but on the other
  

 3   hand, it is the basis for a lot of the testimony.  And I don't
  

 4   know what to do with something where I can't go look at the
  

 5   underlying material.  So I am not sure, I'm not going to
  

 6   object, I just want to note I think that creates a conundrum
  

 7   for us and USDA.
  

 8       JUDGE CLIFTON:  Are there any other questions for
  

 9   Mr. Hatamiya before you determine whether you object to the
  

10   admission into evidence of Exhibit 188?
  

11           Mr. Hatamiya, do you have with you any further data
  

12   that led to the composition of Exhibit 188 that might provide
  

13   even more information that Mr. English could look at?
  

14       MR. HATAMIYA:  I do, I have a copy of that study.
  

15       JUDGE CLIFTON:  Bless you.  I think it would be useful to
  

16   have a break, where at least the attorneys for the proponents
  

17   can have a look at it.  Let's see, Mr. Vlahos, when should we
  

18   time that break?  It's 11:55.
  

19       MR. VLAHOS:  Well, the direct examination of Mr. Hatamiya's
  

20   concluded, so this might be the appropriate time.
  

21       JUDGE CLIFTON:  Why don't we.  Do you think, let me ask
  

22   Mr. English, do you think if we took a 15-minute break now that
  

23   that might be adequate?
  

24       MR. ENGLISH:  I don't want to belabor the point, your
  

25   Honor, I don't know obviously without seeing it, it's hard to
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 1   know without seeing it.  On the other hand, I don't have a lot
  

 2   of questions for this witness on cross, and I don't say it is a
  

 3   problem, it is just that without knowing what it is, it is sort
  

 4   of hard to know what my feelings are about it.  And so I would
  

 5   like to think a 15-minute break would be sufficient.
  

 6       JUDGE CLIFTON:  Let's try that.  I think that's better than
  

 7   keeping Mr. Hatamiya through a lunch hour.
  

 8       MR. ENGLISH:  And I agree.  And I don't want -- I'm not
  

 9   here to keep him unnecessarily, that's not the point.
  

10       MR. VLAHOS:  That sounds like a very reasonable way to do
  

11   it, your Honor.
  

12       JUDGE CLIFTON:  All right.  Good.  Let's take a 15-minute
  

13   break.  Please be back and ready to go at 12:10.  That gives
  

14   you 14.  12:10.
  

15       (Whereupon, a break was taken.)
  

16       JUDGE CLIFTON:  We are back on record at 12:11.  Let me ask
  

17   now if there's any objection to the admission into evidence of
  

18   Exhibit 188.  There are none.  Exhibit 188 is admitted into
  

19   evidence.
  

20            (Thereafter, Exhibit 188, was
  

21            received into evidence.)
  

22       MR. VLAHOS:  Your Honor, I think when we stopped for the
  

23   break we had provided a copy of the North American Business
  

24   Cost Review so that Mr. English would have an opportunity to
  

25   see the data.  However, I would like to call your attention to
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 1   the second to the last page of that document which contains a
  

 2   rather extensive confidentiality warning that all information
  

 3   contained is protected by copyright law, none of the
  

 4   information may be copied or otherwise reproduced, re-packaged
  

 5   and so forth.  I won't read the whole thing, but for that
  

 6   reason, although we have provided that for the purposes, or to
  

 7   the people, Mr. English to see the source data, it cannot be
  

 8   introduced as an exhibit in evidence.  And I would ask that
  

 9   after the, after the cross-examination is concluded and the
  

10   witness excused, that we return the copies back to
  

11   Mr. Hatamiya.
  

12       JUDGE CLIFTON:  I don't think that's necessary.  I -- who
  

13   knows, this may lead to a lot more subscriptions.  I believe
  

14   everyone here will recognize that protection.  Mr. English?
  

15       MR. ENGLISH:  I'm not going to pretend to be an
  

16   intellectual property lawyer, I can barely pretend to be a milk
  

17   lawyer, but I think this will document will fair use, and I
  

18   think that this probably falls under that doctrine.  We aren't
  

19   going to ask to make it an exhibit, I promise.  We're not going
  

20   to do that.
  

21       JUDGE CLIFTON:  Who would like to ask the first questions
  

22   of Mr. Hatamiya?  Mr. English, thank you.
  

23                        CROSS-EXAMINATION
  

24   BY MR. ENGLISH:
  

25      Q.  Thank you, Mr. Hatamiya.  So let me just start based
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 1   upon what we were just talking about.  Look at Page 5?
  

 2      A.  Page 5 of my testimony?
  

 3      Q.  Of your testimony, I'm sorry, yes, thank you for that.
  

 4   Page 5 of Exhibit 188.  And you said, "The availability of this
  

 5   data has enabled me," this data being the Moody's data,
  

 6   correct?
  

 7      A.  That is correct.
  

 8      Q.  Has enabled you to develop Table 3.  And you said,
  

 9   "Which compares more specifically the cost of doing business
  

10   for top 25 manufacturing plant locations across the key cheese
  

11   producing states of California, Colorado, Idaho, Michigan,
  

12   Minnesota, New Mexico, New York, Oregon, Pennsylvania, South
  

13   Dakota, Texas, and of course, Wisconsin."
  

14          How did you determine what the top 25 manufacturing
  

15   plant locations were?
  

16      A.  Well, it's essentially in conference with the dairy
  

17   Cooperative assistance telling me where a number of the cheese
  

18   plants are around the country.  We tried to identify as many of
  

19   the largest manufacturing facilities as possible.  I then tried
  

20   to correlate those as closely as possible to the closest
  

21   metropolitan areas that were measured.  Not all were obviously
  

22   within metropolitan areas, there were a handful that were in
  

23   rural areas that were not even close to any of these metro
  

24   areas.
  

25      Q.  So if they weren't close to a metro area, what did you
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 1   do then?
  

 2      A.  I -- I was just to going to refer to the statewide
  

 3   average.  For example, Idaho is an example, but I think Idaho
  

 4   doesn't fall under Federal Order, so that's not as relevant.
  

 5   New Mexico, New Mexico we could turn to the statewide average
  

 6   because all of the metro areas of New Mexico that are measured
  

 7   in this, are on the other side of the state from where the
  

 8   cheese manufacturing plants located.  So I didn't really have
  

 9   any relevant metro area in New Mexico to compare.
  

10      Q.  Yeah, we were having that problem, too.  But, so, you
  

11   didn't, you say that since Idaho wasn't in a federal marketing
  

12   area, you excluded for that purpose?
  

13      A.  No, not for that purpose, I excluded it for the first
  

14   purpose I mentioned, that it wasn't close to any of the metro
  

15   areas that were measured, the locations that were provided to
  

16   me in terms, I think Twin Cities was a location in Idaho, Twin
  

17   Falls, I'm sorry, Twin Falls.  I was thinking of Minnesota,
  

18   sorry.  Thank you.  And it wasn't included among those.
  

19      Q.  Okay.  And I would agree, if when we looked at it, it
  

20   looked like it was within two hours or two hours and 30 minutes
  

21   of three locations.  So nonetheless, it could be useful, you
  

22   know, to look at the Moody's document and at least recognize
  

23   that Idaho -- as I looked at it, you have Boise City at 78 as
  

24   the index, Idaho Falls at 75, Pocatello, P-O-C-A-T-E-L-L-O, at
  

25   73, all fairly low, which was what you would expect from Idaho,
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 1   correct?
  

 2      A.  That's correct.
  

 3      Q.  Okay.
  

 4      A.  So in answer to your question, was it purposeful?  I
  

 5   was just trying to find the closest, I got on Google Maps and
  

 6   it literally determined how close these communities were to
  

 7   plants.
  

 8      Q.  Well, nonetheless, if you look at Table 3, if you
  

 9   looked at the statewide average for Idaho or the cities that
  

10   are within two hours or two hours and 30 minutes of large
  

11   cheese production, you would certainly be either lower than the
  

12   lowest or no lower than Amarillo, right?
  

13      A.  That is correct.  Just to answer that further, the
  

14   measure that I was looking at was within 50 miles,
  

15   approximately 50 miles of the metro area, so you are right.
  

16   But those were all within a hundred miles, so I excluded those.
  

17   Same holds true for New Mexico.
  

18      Q.  So New Mexico, the state average is a little higher but
  

19   we certainly don't know as you said from the eastern side of
  

20   the state, but you might expect, as you said rural areas were
  

21   lower than the urban areas, correct?
  

22      A.  Absolutely.
  

23      Q.  Okay.  When you looked at this analysis in Moody's,
  

24   does that include the cost of doing, does that cost of doing
  

25   business include the time and expense involved in permit
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 1   processes?
  

 2      A.  No.  If it's part of the governmental licensing
  

 3   process, which I talked about in state and local tax, it is
  

 4   included there.  Part of the issue I think you are raising is
  

 5   the variable that's so different from metropolitan area to
  

 6   metropolitan area.  So I believe that Moody's, in terms of
  

 7   comparing apples to apples, tries to take as many measures that
  

 8   can be compared across all of these different 384 different
  

 9   metro areas.  So some of it may fall under that, but it is not
  

10   specific.
  

11      Q.  Does it include government attempts or successes to
  

12   provide incentives for entities to build in a certain location?
  

13      A.  I don't believe it does.
  

14      Q.  Did you, in your lucky absence from this proceeding
  

15   over the last several weeks, hear the testimony of a cheese
  

16   manufacturer from southern part of California, that they had
  

17   been offered various incentives to move to some area located in
  

18   something close to the Upper Midwest?
  

19      A.  I did not hear the testimony, but I did read it.  I do
  

20   have a copy of it.
  

21      Q.  Okay.  When you talk about the cost, and you have
  

22   referenced CDFA's studies, correct?
  

23      A.  That is correct.
  

24      Q.  And you have no reason to believe the CDFA audited
  

25   studies are incorrect, correct?
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 1      A.  That is also correct.
  

 2      Q.  Now, you have listed this for primary regions for
  

 3   cheese production, but do you agree that there is cheese
  

 4   production in the southern part of the state in Los Angeles and
  

 5   San Bernardino?
  

 6      A.  That is also correct, yes.  But in answer to that
  

 7   question, I think there's a very small percentage of the
  

 8   overall cheese production of the State of California.  I don't
  

 9   know what that number is off the top of my head, but I know it
  

10   is a much smaller number than is manufactured here in the
  

11   Valley.
  

12      Q.  Well, it may be small over all, but it may be important
  

13   to those businesses, right?
  

14      A.  Yes, that's correct.
  

15      Q.  That's all I have.  Thank you.
  

16       JUDGE CLIFTON:  Who next has questions for Mr. Hatamiya?
  

17   Mr. Vlahos, I would invite redirect and then I would ask if
  

18   there are any USDA employees who have questions.
  

19                      REDIRECT EXAMINATION
  

20   BY MR. VLAHOS:
  

21      Q.  Just one small topic, your Honor, in redirect.
  

22           Mr. English has asked you questions concerning Idaho
  

23   and New Mexico.  The comparisons that you show in cost of doing
  

24   business on Table 3 is based on cost in the metro area.  And to
  

25   the extent that the plants that are listed on your Table 3 are
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 1   in a rural area outside, they'd actually be lower in the
  

 2   San Joaquin Valley, correct, than is shown here?
  

 3      A.  That is correct.
  

 4      Q.  That's all I have, your Honor.  Are there any
  

 5   questions?  Mr. English?
  

 6                      RECROSS-EXAMINATION
  

 7   BY MR. ENGLISH:
  

 8      Q.  And they would be lower in Wisconsin, correct?
  

 9      A.  That's also correct.
  

10      Q.  And they would be lower in Michigan?
  

11      A.  That is correct.
  

12      Q.  Thank you.
  

13      A.  That holds true for all rural areas of the country.
  

14      Q.  Fine.  Thank you.
  

15       JUDGE CLIFTON:  Mr. Hatamiya, I presume that Moody's
  

16   doesn't publish costs of doing business in industrial plants
  

17   located away from cities of any type.  Do you, are you aware of
  

18   any study like that?
  

19       MR. HATAMIYA:  No, I'm not aware of any study like that.
  

20   And, your Honor, I have done a pretty extensive analysis of
  

21   what's available.  Not only during my term as Secretary of
  

22   Commerce for California, but subsequently as an economic
  

23   development consultant, you know, I peruse most of these
  

24   studies.  And I have found that Moody's provides the most
  

25   unbiased objective analysis for state, you know, for
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 1   nationally.
  

 2       JUDGE CLIFTON:  I would now invite questions from the USDA
  

 3   employees.  I see none.
  

 4           Mr. Hatamiya, again, I'm so grateful that you took the
  

 5   time to prepare this.  I love not only the way you prepare your
  

 6   exhibits, but the way you present them.  I do remember we had a
  

 7   problem before with the color.  We wanted to make sure that
  

 8   everyone could read the color, the information that had shading
  

 9   and so forth.  I specifically remember Mr. Miltner's objection
  

10   before, and we agreed we would get the document in a different
  

11   version so that it would be very legible if there were a black
  

12   and white version, for example.  I don't know if we have that
  

13   similar issue here.  And I don't know how we resolved it
  

14   before.  There was something that just didn't, that we couldn't
  

15   see data somehow with the shading or the letters in white.
  

16       MR. ENGLISH:  Your Honor, if I may, maybe you rise in
  

17   defense of Mr. Miltner and unfairly with respect to my
  

18   colleague Mr. Vetne, who is listening in in Maine, but I
  

19   believe that was Mr. Vetne, not Mr. Miltner.  And I thought in
  

20   the end, once it is scanned, it actually scanned just fine.  It
  

21   was just an early -- I actually thought it worked.
  

22       MR. BESHORE:  It was resolved in some way.  It related to
  

23   footnotes which had a particular font or color that was
  

24   difficult, but I think the PDF or the scan did work out
  

25   eventually.  I don't remember exactly how that was solved, but
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 1   I think it was resolved.
  

 2       MR. ENGLISH:  I thought it was resolved.
  

 3       JUDGE CLIFTON:  All right.  Very good.  Gentlemen, thank
  

 4   you.  You know, the fact that you can remember back that far
  

 5   delights me.  Ms. Vulin?
  

 6       MS. VULIN:  Your Honor, I believe on the record we had
  

 7   indicated that we would have Exhibits 54(a) and 55(a), which
  

 8   were going to be black and white copies.  And I just wanted to
  

 9   make clear that either we would strike that all together or
  

10   note that they were never submitted, but I just want to make
  

11   sure we don't have any holes in our Exhibit list.
  

12       JUDGE CLIFTON:  All right.  Very fine.  It turned out that
  

13   was unnecessary to your recollection, Ms. Vulin.
  

14       MS. VULIN:  Yes, I just wanted to make sure since you had
  

15   noted, you had labeled them as Exhibit A versions, that we
  

16   wouldn't have missing holes in the list.
  

17       JUDGE CLIFTON:  There won't be any.
  

18       MS. VULIN:  Yes.
  

19       JUDGE CLIFTON:  Good.  Excellent.  So she came armed with
  

20   her laptop, so it wasn't entirely from her memory, but
  

21   nonetheless, I thank you.
  

22           Mr. Hatamiya, is there anything else you would like to
  

23   add before you step down?
  

24       MR. HATAMIYA:  No, I think I have included all of my
  

25   testimony today.  Thank you very much.
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 1       JUDGE CLIFTON:  Thank you.  All right.  You may step down.
  

 2   And again, with our thanks.  Mr. Beshore?
  

 3       MR. BESHORE:  Your Honor, I would propose that at this time
  

 4   we take our launch break and Mr. Garbani will be prepared to
  

 5   proceed immediately thereafter, and I think we're on schedule.
  

 6       JUDGE CLIFTON:  All right.  It is nearly 12:30.  Now, I
  

 7   know we're in distant location from most of the places to eat,
  

 8   and I hope not everybody in the room will go to the Mexican
  

 9   restaurant that I plan to go to within walking distance.  And
  

10   therefore, I'm afraid I must give you an hour and a half today
  

11   so that we don't have half of you waiting for the other half.
  

12   So please be back and ready to go at 2:00.  2:00.
  

13       (Whereupon, the lunch recess was taken.)
  

14                            ---o0o---
  

15
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1        TUESDAY, NOVEMBER 17, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  We're back on record at 2:02.  Mr. Beshore.
  

 3       MR. BESHORE:  Thank you, your Honor.  Marvin Beshore.  For
  

 4   our next witness, and last witness for us today, we call
  

 5   Mr. Pete Garbani.
  

 6       JUDGE CLIFTON:  And you have distributed some documents,
  

 7   Mr. Beshore, would you describe those for us?
  

 8       MR. BESHORE:  I have distributed two documents.  First one,
  

 9   identified as the Testimony of Pete Garbani, Rebuttal, in
  

10   Support of Proposal 1.  It has ten pages, including the
  

11   numbered cover page.  And the second document is entitled
  

12   Exhibits of Pete Garbani in Support of Proposal 1, has graphs,
  

13   13.A through 13.J.  I should have noted that the testimony is
  

14   identified in the lower right of the cover page as
  

15   Cooperatives' Exhibit 13.
  

16       JUDGE CLIFTON:  Thank you.  We'll number these now.  And I
  

17   believe that the Testimony of Pete Garbani will be Exhibit 189;
  

18   is that correct, Ms. Elliott?
  

19       MS. ELLIOTT:  Yes.
  

20            (Thereafter, Exhibit 189, was
  

21            marked for identification.)
  

22       JUDGE CLIFTON:  Exhibit 189.  And then the exhibits that
  

23   support that testimony will be Exhibit 190.  190.
  

24            (Thereafter, Exhibit 190, was
  

25            marked for identification.)
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 1       MR. BESHORE:  Thank you.
  

 2       JUDGE CLIFTON:  You're welcome.  Please raise your hand if
  

 3   you do not yet have a copy of Exhibit 189 and 190?  Everyone
  

 4   has one.
  

 5           Mr. Garbani, have you testified before in this hearing?
  

 6       MR. GARBANI:  No, I have not.
  

 7       JUDGE CLIFTON:  I'll swear you in in a seated position, if
  

 8   you will raise your right hand.
  

 9           Do you solemnly swear or affirm under penalty of
  

10   perjury that the evidence you will present will be the truth?
  

11       MR. GARBANI:  Yes.
  

12       JUDGE CLIFTON:  Please state and spell your name.
  

13       MR. GARBANI:  My name is Pete Garbani, spelled
  

14   G-A-R-B-A-N-I.
  

15       JUDGE CLIFTON:  Thank you.  Mr. Beshore, you may proceed.
  

16                       DIRECT EXAMINATION
  

17   BY MR. BESHORE:
  

18      Q.  Very well.  Thank you, your Honor.  Mr. Garbani, what
  

19   is your business address?
  

20      A.  My business address is 400 South M Street, Tulare,
  

21   California.
  

22      Q.  Thank you.  Now, would you proceed to read your
  

23   testimony, Exhibit 189, the first full paragraph, and when you
  

24   have reached the end, I want to just ask you another question
  

25   or so at that point.
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 1      A.  Sure.
  

 2          Good afternoon.  My name is Pete Garbani, Director
  

 3   Member Relations for Land O'Lakes, Inc.  I have worked for
  

 4   Land O'Lakes in different capacities over the last 15 years.  I
  

 5   began my career with Land O'Lakes within their accounting
  

 6   organization and have performed a variety of roles, including
  

 7   strategy, milk sourcing and sales, ranch-to-plant
  

 8   transportation, regulatory and government affairs within
  

 9   California, and general advocacy for our dairymen
  

10   member-owners.  I have served as a member of the California
  

11   Department of Food and Agriculture (CDFA) Dairy Advisory
  

12   Committee, Board Member and Chairman of the Milk Producer
  

13   Security Trust Fund, and a Board Member for the Dairy Council
  

14   of California.  Prior to joining Land O'Lakes in 2000, I spent
  

15   nearly 11 years with the public accounting firm Deloitte &
  

16   Touche, LLP, during which I obtained by CPA license.  I have a
  

17   Bachelor of Science degree with an emphasis in accounting from
  

18   California State University Fresno.
  

19      Q.  Okay.  Now, you have not testified before, Mr. Garbani,
  

20   and I want you to just tell us a little bit more about your
  

21   day-to-day activities and responsibilities presently with
  

22   Land O'Lakes.  You touch on it a little bit below, but let's
  

23   just talk about that a little bit more now.  Tell us a little
  

24   bit more about that now so we can get a feel for what your, you
  

25   know, what your current work experience is.
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 1      A.  Sure.  So currently I spend the majority of my time
  

 2   interacting with producers from our California milk sheds, both
  

 3   here and in Orland, California.  We have a handful in Southern
  

 4   California as well, I believe one of them was here yesterday,
  

 5   Michael Oosten.  In that, in those interactions, though, we
  

 6   talk about their business conditions, the co-ops business
  

 7   performance, issues like drought and FMMO in California.  So I
  

 8   interact with them quite frequently.
  

 9      Q.  Do you have certain interaction with your customers as
  

10   well?
  

11      A.  My customers are more limited now in my day-to-day
  

12   activities than they were in the past.
  

13      Q.  Okay.  Very good.  Thank you.  And please proceed with
  

14   your testimony.
  

15      A.  I have attended many of the Federal Milk Marketing
  

16   Order (FMMO) in California hearing sessions conducted this far
  

17   and have learned a great deal about FMMO's.  This is my first
  

18   experience with an FMMO hearing, although I have participated
  

19   in CDFA milk hearings in the past.
  

20          I'm here to testify in support of Proposal 1 offered by
  

21   Land O'Lakes, Inc., Dairy Farmers of America, Inc., and
  

22   California Dairies, Inc.  My work as a Director Member
  

23   Relations with Land O'Lakes, means that I am in daily contact
  

24   with dairy producers in California.  To know and understand
  

25   their circumstances, is my job.  With that background, I have
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 1   heard some testimony and seen several pieces of evidence
  

 2   provided in this hearing in opposition to Proposal 1, which I
  

 3   would like to discuss further from a producer's point of view.
  

 4   I will discuss three topics:  First, the relationship between
  

 5   class prices and producer prices in California.  Second, the
  

 6   supply of milk in California and its expansion or contraction.
  

 7   And third, cost of production and dairy farm numbers in
  

 8   California.
  

 9   Class Prices and Over Order Premiums
  

10           At the top of Page 8 of Exhibit 98, Mr. DeJong points
  

11   out that "...California's recent milk production slowdown is an
  

12   expected response given the global oversupply of milk powder
  

13   and lower California Class 4a price."  Currently, lower
  

14   producer prices may have contributed to the most recent milk
  

15   production slowdown, however, during the time period
  

16   January 2008 through June 2015, California Class 4a minimum
  

17   prices have contributed more to the California blend price than
  

18   the California Class 4b price has, for the majority of the
  

19   months.  I would like to -- I say, see Exhibit 13.A Class Price
  

20   and California Blend Price Comparison 2008 through 2015.
  

21      Q.  And that's part of Exhibit 190, correct?
  

22      A.  Correct.
  

23      Q.  So would you -- could we turn to that exhibit and tell
  

24   us a little bit about it, and if you prepared it and where you
  

25   got the information.
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 1      A.  Sure.  So this graph shows, and I believe everybody has
  

 2   color copies out there, three different distinct lines
  

 3   comparing statewide Class 4a in the green line, statewide
  

 4   Class 4b in the brown line, and the statewide blend in the gray
  

 5   line.  And for most of the periods presented here you can see
  

 6   that the green line is closer to the blend, and in some cases
  

 7   above the blend price, as it relates to the comparison of the
  

 8   4b price.
  

 9           Now, this information came from Exhibit 61, which was
  

10   offered by the CDFA earlier in the hearing record.  And
  

11   specifically, the schedules that it was attained from was
  

12   CDFA-A and CDFA-C.
  

13      Q.  Very good.  So continue with the text of your testimony
  

14   then on Page 3 of Exhibit 189.
  

15      A.  In essence, during the timeframe when the 4b discount
  

16   had its largest impact in California, the cheese processors
  

17   have drawn money from the California pool which has allowed
  

18   them to pay their producers the quota and overbase values.  At
  

19   the same time, they have retained the profits from the 4b
  

20   discounted milk price to pay over order premiums to their
  

21   producers.
  

22           During the period of January 2008 through June of 2015,
  

23   I estimated Hilmar's draw from the California pool to be
  

24   $244.3 million.  See Exhibit 13.B Estimated Hilmar Pool Draw,
  

25   2008 through 2015.
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 1      Q.  Let's turn to Exhibit 13.B then, of Exhibit 190.  And
  

 2   could you tell us how you prepared that exhibit and what it
  

 3   depicts, please?
  

 4      A.  Sure.  So this is an annual impact showing each of the
  

 5   bars in graph, and it shows the amount of estimated pool draw
  

 6   that Hilmar would have received, given some of the assumptions
  

 7   that I have used.  And fundamentally, what this is, is the
  

 8   difference between the 4b price and the blend price.
  

 9      Q.  The 4b price being the price set by CDFA for milk used
  

10   to produce cheese at Hilmar and all other cheese makers in
  

11   California?
  

12      A.  Correct.  I would just add that these are announced
  

13   prices so they are at a standard 3.5 fat, 8.7 percent SNF,
  

14   solids not fat.
  

15      Q.  Very good.  And for 2015 that was estimated through
  

16   what period of time?
  

17      A.  Through the end of June.
  

18      Q.  Okay.  Thank you.  So go back to the text then, on
  

19   Page 3 of 189 and continue with your testimony.
  

20      A.  Sure.  The estimate was based on processing 12 million
  

21   pounds of milk per day, 353 days per year, multiplied by the
  

22   difference between the 4b price and the statewide blend, per
  

23   the CDFA data indicated in Exhibit 61.  Again, the same
  

24   information that I spoke of earlier.  While the cheese
  

25   manufacturers in California would like to take credit for
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 1   keeping the pay price to producers as high as possible, it is
  

 2   actually the butter/powder manufacturers who have contributed
  

 3   the bulk of the value that makes up the regulated price paid to
  

 4   all California producers.
  

 5           On Exhibit 98, Page 10, Mr. DeJong indicates Hilmar has
  

 6   paid $120 million in premiums over several years.  Since he
  

 7   chose not to quantify the time represented by several years, I
  

 8   estimated the value that Hilmar has gained from the difference
  

 9   between the California Class 4b and the FMMO Class III using 12
  

10   million pounds per day of milk processed over a 92-month period
  

11   from January 2008 to August 2015.  See Exhibit 13.C Estimated
  

12   Annual Hilmar Benefit Based on California Class 4b vs.
  

13   FMMO III, 2008 through 2015.
  

14      Q.  So walk us through Exhibit 13.C of 190, Exhibit 190,
  

15   Mr. Garbani, please.
  

16      A.  So again, this is an annual bar graph that shows the
  

17   estimated benefit to Hilmar, comparing the Class 4b versus the
  

18   FMMO Class III price.  Again, at a standard 3.5 percent fat and
  

19   8.7 percent SNF.
  

20      Q.  So the bars represent annual dollars; is that correct?
  

21      A.  Correct.
  

22      Q.  And the scale on the left is in, it's in dollars and
  

23   millions of dollars.
  

24      A.  Correct.
  

25      Q.  Okay.  So the, like, 2014, the highest bar represents
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 1   approximately what amount in that year?
  

 2      A.  I don't have the number in front of me, but roughly a
  

 3   little in excess of a hundred million dollars.
  

 4      Q.  Okay.  And we can -- we can compare the bars to the
  

 5   scale and determine the approximate benefit each year, correct?
  

 6      A.  Correct.
  

 7      Q.  That's based on the Hilmar volumes that you have
  

 8   indicated before?
  

 9      A.  Correct.  Again, 12 million pounds a day, 353 days a
  

10   year.
  

11      Q.  By the way, why did you use 353 days a year?
  

12      A.  Well, typically there are down days in manufacturing
  

13   plants, and in my estimate here, I assume there would be one
  

14   down day per month in their manufacturing calendar.
  

15      Q.  Okay.  And 12 million pounds per day, what's the basis
  

16   for that figure?
  

17      A.  So I actually heard in the testimony that it is closer
  

18   to 14 million more recently, which would suggest the number
  

19   would be larger.  However, as I looked back over this time
  

20   period from 2008 to today, I had to go back into some old CDFA
  

21   testimony, and they were roughly around that 12 million
  

22   dollars, or excuse me, 12 million pounds per day processing
  

23   level in the earlier years.  So I left it at the lowest volume
  

24   of 12 million.
  

25      Q.  In other words, that's a number, a volume number that
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 1   Hilmar has itself put into the public record?
  

 2      A.  Correct.
  

 3      Q.  Okay.  Okay.  Do you have anything more about 13.C
  

 4   before you go back to your testimony?
  

 5      A.  I think the next sentence in the testimony is what I
  

 6   would like to point out.
  

 7      Q.  Very good.
  

 8      A.  Which is --
  

 9      Q.  Proceed.
  

10      A.  This represents the discounted value that Hilmar was
  

11   able to pay for the milk versus the FMMO Class III price from
  

12   January 2008 through August 2015.  The estimated value of the
  

13   4b discount is $467.2 million, just under one half billion
  

14   dollars.
  

15          Assuming Hilmar paid 120 million in premiums to
  

16   suppliers/producers, that left $347 million for Hilmar's return
  

17   on investment over the eight plus years presented.  Hilmar's
  

18   ability to pay 120 million in premiums results directly from
  

19   the regulated 4b price being too low.
  

20       JUDGE CLIFTON:  Would you read that again, Mr. Garbani,
  

21   being sure to express dollars wherever it is indicated in your
  

22   testimony?
  

23       MR. GARBANI:  Sure.  Hilmar's ability to pay $120 million
  

24   in premiums results directly from the regulated 4b price being
  

25   too low.  Continuing to give Hilmar Cheese Company and other
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 1   cheese processors the ability to retain this 4b discount, will
  

 2   only lead to more rapid consolidation and reductions in the
  

 3   supply of California milk.
  

 4   California Milk Supply Growth and Contraction
  

 5           During Mr. James DeJong's testimony on behalf of Hilmar
  

 6   Cheese Company, he showed us the growth of Hilmar's gross
  

 7   receipts.  However, he didn't show us how much of the growth
  

 8   came from their own contract producers and owners.  As I
  

 9   understand, Hilmar used to contract annually for milk from
  

10   cooperatives, but currently Hilmar purchases from cooperatives
  

11   only on a spot basis.  In fact, the extra milk needed for the
  

12   soon-to-open powder milk plant is coming from internal growth
  

13   and producers they have garnered from the market which include
  

14   former members of Land O'Lakes, Dairy Farmers of America, and
  

15   California Dairies.
  

16           Dr. Bill Schiek provided a graph in Exhibit 80, Figure
  

17   3, Page 7, beginning in 1970 through 2014, depicting the growth
  

18   in California milk supply.  Without more recent information
  

19   from Hilmar representatives during the FMMO hearing, I turn to
  

20   the following statement from David Ahlem, CEO, Hilmar Cheese,
  

21   at the CDFA hearing held June 15th, 2015, page 227:
  

22                "Hilmar Cheese -- our year over year milk supply
  

23                of milk has increased.  We're not having trouble
  

24                sourcing milk or fulfilling commitments in the
  

25                current environment.  We have maintained our
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 1                non-summer contract caps."
  

 2           Mr. Ahlem went on to say:
  

 3                "Hilmar Cheese Company shipped nearly 400 loads
  

 4                out-of-state this spring because we were unable to
  

 5                find available processing capacity and willing
  

 6                buyers for milk in California."
  

 7           During the questions from the CDFA Hearing Panel, when
  

 8   asked about their new powder plant being built in Turlock,
  

 9   California, Mr. Ahlem replied on Page 240 and 241:
  

10                "Well, it certainly creates capacity so we have a
  

11                growing supply.  As we illustrated that our milk
  

12                supply is up and we have been trying to grow it in
  

13                preparation for this new asset coming on."
  

14           However, he went on to answer the following question on
  

15   Page 243:
  

16                "Mr. Shippelhoute:  As you have started growing
  

17                your milk supply, has that contributed to the 400
  

18                loads that you mentioned that you had to ship out
  

19                of state to find a home?
  

20                Mr. Ahlem:  Yes, I think this spring that did
  

21                contribute to that some."
  

22           Based on Mr. Ahlem's testimony, it appears that while
  

23   the Dairy Institute and its members would argue that any over
  

24   supply situation in California was due to the Cooperative (LOL,
  

25   DFA, and CDI) which stands for Land O'Lakes, Dairy Farmers of
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 1   America, and California Dairies, Inc.  Members growing their --
  

 2       JUDGE CLIFTON:  California Dairy Institute?
  

 3       MR. GARBANI:  No.
  

 4       JUDGE CLIFTON:  California Dairies, Inc.?
  

 5       MR. GARBANI:  Yes.
  

 6   BY MR. BESHORE:
  

 7      Q.  Why don't you start that sentence again.
  

 8      A.  Yeah, let me start that sentence over.
  

 9          Based on Mr. Ahlem's testimony, it appears that while
  

10   the Dairy Institute and its members would argue that any over
  

11   supply situation California was due to the Cooperative (LOL,
  

12   DFA, and CDI) members growing their milk beyond processing
  

13   capacity leading to the sale of the distressed milk that finds
  

14   its way into other states to compete with California finished
  

15   goods, Hilmar, in fact, also contributed to the over supply of
  

16   milk in California and has shipped its excess milk to their
  

17   plant in Texas to convert lower price milk into cheese that
  

18   competes with California cheese.
  

19           Clearly the growth has been attributable to Hilmar as
  

20   well, based on the following testimony from Mr. John Jeter,
  

21   CEO, Hilmar Cheese during the 2007 CDFA hearing, Pages 219 and
  

22   220:
  

23                "You know, the old way we did it, as we grew and
  

24                we averaged almost 20 percent growth a year,
  

25                although it slowed down dramatically recently, you
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 1                know, we would let people ship what they wanted
  

 2                because we had markets for that milk."
  

 3           As a result of this production growth, Hilmar, by its
  

 4   own admission, has instituted production limits with its milk
  

 5   suppliers.  Exhibits 13.D Letter from Hilmar Dated October 18,
  

 6   2007 and 13.E Letter from Hilmar Dated August 21, 2009, are two
  

 7   letters distributed by Hilmar to their producer suppliers.
  

 8      Q.  Do you want to just look at 13.D and 13.E, and before
  

 9   you go back to your testimony, did you, are those letters that
  

10   were actually sent by Hilmar to its producers?
  

11      A.  Yes.
  

12      Q.  Okay.  And you, obviously you didn't receive them, but
  

13   you obtained them from someone in the, you know, in your
  

14   contact?
  

15      A.  Yes.
  

16      Q.  Okay.  Do you want to describe them in any way other
  

17   than what you have in the text?
  

18      A.  I think in the text it will outline what the -- what
  

19   the essence is of each letter, so if you don't mind, I'll
  

20   continue that.
  

21      Q.  Very good.
  

22      A.  The letter dated October 18, 2007, outlines the
  

23   initiation of Hilmar's milk production limits to their
  

24   producers, including penalties.  In the letter dated August 21,
  

25   2009, Hilmar described its need for additional milk above the
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 1   then-contracted volumes, as long as the production is received
  

 2   prior to December 31, 2009.  Hilmar then cautions its suppliers
  

 3   against making any major growth changes on their dairies that
  

 4   cannot be reversed in January of 2010.  This type of whipsaw
  

 5   growth opportunity has limited, if any, value to producers when
  

 6   it takes nearly two years to raise a calf into milk production,
  

 7   and certainly could contribute to an over supply situation and
  

 8   to shipments of milk out-of-state.
  

 9           I would like to expand a bit on California milk
  

10   production volumes using previously presented information in
  

11   the hearing.  If the opponents of Proposal 1 --
  

12      Q.  Start that sentence again, please.
  

13      A.  Excuse me, the opponents, the proponents -- let's do it
  

14   one more time.
  

15          The opponents of Proposal 1 have indicated California
  

16   production growth has been significantly higher than other
  

17   states in the U.S., as depicted in Exhibit 80, Figure 4, page
  

18   9.  In the attached graphs, I have used the same information
  

19   Dr. Schiek presented in Exhibit 80, Table 4, Page 10, and Table
  

20   8, Page 16, but have changed the index period to be 2008
  

21   instead of 1985 or 2003, respectively.  I chose 2008 as an
  

22   index period, because 2008 is the year within Dr. Schiek's
  

23   Exhibit 80, Figure 1, Page 1, when the whey factor in the 4b
  

24   formula was fixed by the CDFA at 25 cents.
  

25           While Exhibit 13.F Milk Production Index Selected
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 1   States and U.S. 2008 through 2014, (2008 = 100%) has been
  

 2   entered into the record earlier in the hearing testimony,
  

 3   Exhibit 13.G Dairy Farm Numbers by State as a Percent of 2008
  

 4   Levels, 2008 through 2014 is new.
  

 5      Q.  Do you want to describe those exhibits just briefly
  

 6   before you go on to describe them in your testimony, please?
  

 7      A.  Sure.  Fundamentally, if those of you that were here
  

 8   recall, Mr. Schiek talked about how he indexed the information
  

 9   in his, in his graphs.  All I have done is changed the index
  

10   period so that 2008 is at a hundred percent, and then we
  

11   measure from that period forward.
  

12          In the first graph, 13.F, you can see that California
  

13   is actually the lowest in milk production growth out of the
  

14   state's that were listed previously in Mr. Schiek's testimony.
  

15   And if we flip the page to 13.G, again, the same information, a
  

16   different index period.  California, when we look at farm
  

17   numbers declining by state, California is second to the lowest
  

18   as far as reductions in farm numbers, only above Wisconsin in
  

19   this comparison.
  

20      Q.  Okay.  So please return, then, to the text of your
  

21   testimony on Page 7 of Exhibit 189.
  

22      A.  Sure.  Both Exhibit 13.F and Exhibit 13.G show a bit
  

23   different picture of growth and dairy farm declines than
  

24   Dr. Schiek suggested during his testimony, Exhibit 79, Page 31,
  

25   and Mr. Greg Dryer of Saputo also suggested on Exhibit 91,
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 1   Page 14.  In their testimony, Dr. Schiek and Mr. Dryer both
  

 2   suggested that California growth has been larger than in all
  

 3   other states in the U.S. and the decreases in dairy farm
  

 4   numbers are not abnormal and are slowing -- and are a slower
  

 5   decline than in Idaho or Wisconsin.  Their conclusions depend
  

 6   largely on the timeframe and the data, that the data
  

 7   represents, and more importantly, on the base year chosen.
  

 8   Using 2008 as the index for measurement of both growth and milk
  

 9   volumes and declining dairy farm numbers, it is apparent,
  

10   1) that California is not the leader in growth, nor the state
  

11   losing the least amount of dairy farms, and 2) the market
  

12   signals from the 4b price paid to producers in California have
  

13   had an impact on both measurements.
  

14           In Exhibit 98, Page 8, towards the bottom of the page,
  

15   Mr. DeJong wrote, "In such instances, processing capacity can
  

16   be needlessly shutdown resulting in loss of investment, lost
  

17   jobs for plant workers, and lost avenues for dairymen to
  

18   orderly and economically market their milk."  But from a
  

19   dairyman's perspective, if minimum milk prices are set too low,
  

20   dairy farmers will be needlessly shut down, (as we have heard
  

21   from Mr. Fluegel, Mr. Medeiros, Ms. Medeiros, Ms. Lopes, and
  

22   other producers) resulting in loss of investment by dairymen,
  

23   lost jobs for dairy and farm workers, and an opportunity for
  

24   processors to enhance their profits.  The Dairy Institute and
  

25   its members suggest it is better to have lower minimum
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 1   mandatory prices than minimum mandatory prices that are set too
  

 2   high.  The assumption is that over order premiums will be
  

 3   offered to producers from manufacturers to supplement the
  

 4   minimum mandatory prices, and that producers will ultimately
  

 5   receive a fair value for their milk.  While the theory
  

 6   indicates manufacturers will "do the right thing" and pay
  

 7   additional premiums when warranted, there is no market
  

 8   mechanism to ensure it will happen.
  

 9   Cost of Production (COP) and Producer Margins
  

10           Dairy Institute witnesses have used ERS, which stands
  

11   for Economic Research Service, and CDFA cost of production data
  

12   to suggest farm net income is adequate, in spite of the
  

13   basically unanimous testimony of dairy farmers that things are
  

14   not doing well on the farm in California.  The Dairy Institute
  

15   data should not overshadow the producers witnesses -- the
  

16   producer witnesses.  First and foremost, use of ERS information
  

17   to depict the COP in California and other states is minimally
  

18   useful, whether trying to show total cost per hundredweight or
  

19   relativity across selected states as depicted in Dr. Schiek's
  

20   Exhibit 80, Figure 11, Page 24 and the graphs within Mr. Greg
  

21   Dryer's testimony, Exhibit 91, Pages 10 and 11.  Exhibit 13.H
  

22   2014 Selected States Margin per CWT, acronym for hundredweight,
  

23   illustrates the following of relying on ERS COP information.
  

24   It shows 2014 margin per CWT using Federal Order mailbox prices
  

25   2014, from a website that I have included in the written
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 1   testimony:
  

 2           www.fmma30.com/Homepage/FO30-MailboxPrices.html
  

 3      Q.  Can we include that as if read without Mr. Garbani
  

 4   spelling out the URL, your Honor?
  

 5       JUDGE CLIFTON:  Yes, we can.  However, I would like him to
  

 6   indicate, just to give people some orientation, just the phrase
  

 7   that comes immediately following the www.
  

 8       MR. GARBANI:  FMMA 30.
  

 9       JUDGE CLIFTON:  Thank you.
  

10       MR. GARBANI:  So we have the reference to URL, plus
  

11   marketing cost, including a 50 cent per CWT estimate for
  

12   hauling, less ERS COP from another long URL:
  

13   www.ers.usda.gov/datafiles/Milk_Cost_of_Production_Estimates/
  

14   Milk_CostofProduction_Estimates2010_Base/Annual/MilkState2010%
  

15   20base.xls
  

16       MR. BESHORE:  And I would like to handle that the same way,
  

17   if we could, your Honor.
  

18       JUDGE CLIFTON:  Yes, I would like the court reporter to
  

19   type both these web sites just as if the witness had read them,
  

20   and you will find them on page 8 of Exhibit 189.  And for now,
  

21   what I would like, Mr. Garbani, is if you will just read the
  

22   cite following www.
  

23       MR. GARBANI:  ERS.
  

24       MR. BESHORE:  Go ahead to the back slash.
  

25       MR. GARBANI:  ers.usda.gov
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 1       JUDGE CLIFTON:  Good.  Thank you.
  

 2   BY MR. BESHORE:
  

 3      Q.  Continue to the end of that with the next sentence and
  

 4   then we'll look at the graphs.
  

 5      A.  Sure.  As several witnesses have testified, 2014 was
  

 6   one of the best years in recent history for dairy farm margins.
  

 7   Since the graph included on Exhibit 13.H of my exhibit suggests
  

 8   excessive negative margins that year, it underlies the fact
  

 9   that ERS COP may not be a good source to use in assessing COP
  

10   or resulting in margins for procedures.
  

11      Q.  So in that text that you have just read, in the
  

12   paragraphs, when you have said COP, that's an abbreviation that
  

13   you use for Cost of Production throughout, correct?
  

14      A.  Yes, correct.
  

15      Q.  And the first website, FMMA 30, can you just tell us
  

16   what that website is?  Is that the Order 30 Federal Milk Market
  

17   Administrator website?
  

18      A.  Yes.
  

19      Q.  Okay.  Now, let's go to Exhibit 13.H, which you have
  

20   just described.  And just tell us where you got the information
  

21   and how you displayed it?
  

22      A.  So within this Exhibit 13.H, you can see the
  

23   calculations across the top.  And there are some information
  

24   there about where the pieces of data came from similar to the
  

25   testimony that we just talked about.  Basically, we start with
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 1   their cost of production information, and similar to what has
  

 2   been done in previous testimony, we add back things like
  

 3   hauling and marketing to get to our revenue, our mailbox
  

 4   revenue line.
  

 5      Q.  And would you, the 50 cent hauling number, was that
  

 6   your estimate or -- why did you use 50 cents there?
  

 7      A.  It was based on an estimate of what I believe hauling
  

 8   costs would be reasonable in different Orders in different
  

 9   states.
  

10      Q.  Very good.  Continue.
  

11      A.  So then it goes on to calculate a net income or a net
  

12   margin for each of the states, and as you can see by the
  

13   picture and the graph, almost all of these states have negative
  

14   margins during the year that was supposed to be extremely
  

15   beneficial for dairy farmers.
  

16      Q.  That leads you to have some observations about the use
  

17   of those ERS numbers, I take it?
  

18      A.  Correct.
  

19      Q.  Okay.
  

20      A.  And I think I just read some of those into testimony.
  

21      Q.  Yes.  So continue then with your testimony on Page 9 of
  

22   Exhibit 189.
  

23      A.  Alternatively, review of the CDFA COP feedback forms
  

24   from Q4 2012 not adjusted for high components or organic
  

25   operations, is captured on Exhibit 13.I CDFA's COP Q4-2012 of
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 1   my testimony.  The variance between high and low with COP is
  

 2   almost $30, from a high of $45.24 per hundredweight to a low of
  

 3   $15.39 per hundredweight.  Correspondingly, the difference
  

 4   between the highest calculated margin of $11.89 per
  

 5   hundredweight, and lowest calculated margin of minus $10.23
  

 6   shown on Exhibit 13.J CDFA's Net Margin Q4-2012 is in excess of
  

 7   $22 per hundredweight.
  

 8      Q.  Okay.  Would you stop there and let's look at, that's
  

 9   Exhibits 13.I and 13.J, your graphs in Exhibit 190, and just
  

10   tell us about each of those.
  

11      A.  Sure.  So these are, it's basically a scattered graph
  

12   of all the data points that are included in a period of time
  

13   quarterly for the CDFA of all the feedback forms that are
  

14   included in their cost of production survey.
  

15      Q.  And have you identified with numbers the high and the
  

16   low that were referred to in your testimony?
  

17      A.  Yes.  You can see the highest being $45.24, the lowest
  

18   $15.39.
  

19      Q.  Okay.  And the color of the dots represents the
  

20   location of the producer reporting this information or feed,
  

21   reporting this feedback; is that correct?
  

22      A.  That is correct.  They segment the state up into
  

23   different areas as is provided on the right hand margin of the
  

24   graph, North Valley, North Coast, Southern Cal, South Valley.
  

25      Q.  Okay.  And is Exhibit 13.J then, how does that differ
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 1   from -- well, first of all, Exhibit 13.I, those are full cost
  

 2   of production numbers; is that correct?
  

 3      A.  Correct.
  

 4      Q.  Cost of production as figured by the CDFA formulas.
  

 5      A.  Correct.
  

 6      Q.  Okay.  So what do we have on 13.J, then?
  

 7      A.  Well, 13.J is, again, a calculation of net margin for
  

 8   those same operations, for the same time period of the fourth
  

 9   quarter of 2012.  Again, what the color of the dots
  

10   representing the segmentation, I guess, within the state in the
  

11   different areas.  But again, using information, like cost of
  

12   production, adding back into it, or mailbox price, and adding
  

13   back into it the hauling cost and the marketing cost to arrive
  

14   at an income number, subtracting the cost of production to give
  

15   us these margins.
  

16      Q.  Okay.  And did you prepare these graphs from the CDFA
  

17   information?
  

18      A.  Yes, I did.
  

19      Q.  Thank you.  Very good.  Continue then with the text of
  

20   Exhibit 189, your testimony, where you left off.  The last
  

21   paragraph before the subheading fair and equitable on Page 9.
  

22      A.  The reason for utilizing a different period than
  

23   Dr. Schiek, and including all dairies in the CDFA COP data is
  

24   to underscore that indeed the COP and estimated margin in
  

25   California have a wide range, especially depending on the
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 1   period selected.
  

 2   Fair and Equitable
  

 3           The proponents of Proposal 1 are not trying to increase
  

 4   the milk price in California to cover the wide range of COP in
  

 5   the state.  We are simply asking for prices available to other
  

 6   producers in FMMO's in the nation.  This is in stark contrast
  

 7   to what the Dairy Institute supports in Proposal 2, which
  

 8   provides for additional shrink for extended shelf life
  

 9   products, a whey price that eases the burden within minimum
  

10   milk prices for smaller cheese plants, freight cost to
  

11   subsidize the spatial value of their finished goods, and
  

12   processor-favorable changes to make allowances.  In other
  

13   words, the Cooperatives recognize an FMMO isn't expected to
  

14   cover all the costs relating to producing milk for all
  

15   California producers, as they may or may not be efficient or
  

16   may be covering their cost by marketing their milk in a manner
  

17   that compensates them for their milk characteristics
  

18   (components, organic, rBST free).  At the same time, we do not
  

19   believe it is appropriate for processors in the contemplated
  

20   FMMO to deduct their inefficiencies, excess shrink, lack of
  

21   whey processing investment, or (contradicting current USDA
  

22   policy) spatial values for finished goods produced in
  

23   California, from producers' minimum milk prices.  We would
  

24   point out that while producers' cost of production in margins
  

25   are available within the COP data on the CDFA website, we have
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 1   yet to see an income statement from any of the processors
  

 2   within California who claim they can't afford an increase in
  

 3   their milk cost that would result from an adopting Proposal 1.
  

 4   Summary
  

 5           In summary, I would like to recap a few previously
  

 6   mentioned themes:
  

 7           *  Hilmar's milk is growing, and in the past has added
  

 8           to the over supply situation in California, as well as
  

 9           to sales of milk to out-of-state processors, including
  

10           themselves, creating a finished good product that
  

11           competes with market share with California products.
  

12           *  Hilmar and other cheese processors have financially
  

13           benefitted from the California pool over the last
  

14           several years.
  

15           *  Over order premiums can be paid by Hilmar due to the
  

16           4b discount.
  

17           *  COP information available from ERS is misleading and
  

18           it is difficult to get an accurate actual COP and
  

19           margin value.
  

20           *  As California producers have repeatedly testified,
  

21           they want to be part of the national milk marketplace
  

22           with a milk price based on national product values.
  

23           Thank you for the opportunity to provide this rebuttal
  

24   testimony.
  

25      Q.  Thank you, Mr. Garbani.  Do you have anything you would
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 1   like to add at this point?
  

 2      A.  No.
  

 3      Q.  Your Honor, I would move the admission of Exhibit 189
  

 4   and 190, and Mr. Garbani will be available for
  

 5   cross-examination questions.
  

 6       JUDGE CLIFTON:  I have one question first, Mr. Garbani.
  

 7   Look at your last two exhibits, please, and tell me how you
  

 8   determine where to put the green line.  What is -- what does
  

 9   that represent?
  

10       MR. GARBANI:  I apologize, your Honor.  I should have noted
  

11   this in the testimony.  The green line is actually depicted, a
  

12   depiction of the average for that period on the cost of
  

13   production.  So for 13.I, that line, and it is a little bit
  

14   off, just last-minute prep here, it is $20.01 per hundredweight
  

15   is the value of that green line, the average value for that
  

16   cost of production.
  

17       MR. BESHORE:  Say that number again.
  

18       MR. GARBANI:  $20.01.
  

19       MR. BESHORE:  Thank you.
  

20       MR. GARBANI:  And on the following page, 13.J, that green
  

21   line is supposed to represent $1.26 per hundredweight.
  

22       MR. BESHORE:  How did you reach the $1.26?
  

23       MR. GARBANI:  They are both simple averages.
  

24       MR. BESHORE:  Thank you for the question, your Honor.
  

25       JUDGE CLIFTON:  Someone would have asked it.  Mr. Hill?
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 1       MR. HILL:  Brian Hill.  I just want to point out again,
  

 2   when your Honor asked, for the record, when your Honor asked
  

 3   for the last two exhibits, she meant the last two tables from
  

 4   Exhibit 190, not 189, and not Exhibit 189 and Exhibit 190; is
  

 5   that correct?
  

 6       JUDGE CLIFTON:  That's correct.  Thank you, Mr. Hill.
  

 7   Yeah.  This has got to be very difficult for people listening
  

 8   in on the audio feed.  I would love -- this has been the best
  

 9   hearing technologically, just excellent.  If there would be any
  

10   miracle that we could have to make it even better, it would be
  

11   that somehow these exhibits could be visible to the people who
  

12   are listening to the audio feed.  I know that's very difficult.
  

13   I know that USDA, for example, does not want to use technology
  

14   such as Skype and some other technologies that have hacking
  

15   vulnerabilities, so I don't know that it's possible.  But that
  

16   would be my dream, that it would be just like it's been for the
  

17   last 39 days, but that the people on the audio feed could see
  

18   the exhibits.
  

19           All right.  Let me ask first, does anyone wish to
  

20   question Mr. Garbani on either Exhibit 189 or Exhibit 190
  

21   before determining whether you have objections?  No one.  Is
  

22   there any objection to the admission into evidence of Exhibit
  

23   189?  There is none.  Exhibit 189 is admitted into evidence.
  

24           (Thereafter, Exhibit 189, was
  

25            received into evidence.)
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 1       JUDGE CLIFTON:  Is there any objection to the admission
  

 2   into evidence of Exhibit 190?  There is none.  Exhibit 190 is
  

 3   admitted into evidence.
  

 4            (Thereafter, Exhibit 190, was
  

 5            received into evidence.)
  

 6       JUDGE CLIFTON:  Who will begin cross-examination of
  

 7   Mr. Garbani?  Thank you, Mr. English.  Someone has to.  I
  

 8   always appreciate the person who will go first.
  

 9                        CROSS-EXAMINATION
  

10   BY MR. ENGLISH:
  

11      Q.  Chip English.  And I know this was a huge surprise that
  

12   I was going to go first.
  

13           And I don't have a lot, your Honor.  So I just have
  

14   several areas to look at, Mr. Garbani.  First of all, good
  

15   afternoon.
  

16      A.  Good afternoon.
  

17      Q.  I don't think you and I have had the pleasure, assuming
  

18   that would be the word either one of us would use, but --
  

19      A.  Agreed.
  

20      Q.  Looking first at Page 6, and your discussion just above
  

21   the last paragraph about the whipsaw growth opportunity.  And
  

22   you point out that it takes dairy farmers nearly two years to
  

23   raise a calf.  You would agree with me that dairy farmers have
  

24   other ways to adjust production as opposed to adding cows or
  

25   eliminating cows, correct?
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 1      A.  I'm not sure I follow that question.
  

 2      Q.  All right.  Well, your, built into that statement is, I
  

 3   believe, the assumption that the way producers can grow milk
  

 4   production is by adding calves, correct?
  

 5      A.  Correct.
  

 6      Q.  Okay.  They could also alter the production by quantity
  

 7   or quality of the feed.
  

 8      A.  Oh sure, yes.
  

 9      Q.  Okay.  They could also alter production by using or
  

10   discontinuing the use of rBST?
  

11      A.  Yes.
  

12      Q.  Okay.  So my question was, it's not just the adding a
  

13   calf or subtracting a calf that adjusts production for dairy
  

14   farmers, correct?
  

15      A.  Correct.
  

16      Q.  Okay.  And it may seem a minor point, but I think it
  

17   doesn't probably for one segment of the Dairy Institute of
  

18   California.  On the bottom of Page 3, you are talking about the
  

19   cheese manufacturers and you are talking about the
  

20   butter/powder manufacturers, but my friends from the Dairy
  

21   Industry of California who are the Class I processors may take
  

22   issue with who is paying money into the pool, correct?
  

23      A.  Correct.
  

24      Q.  So I want to turn now to Page 4 of your testimony,
  

25   which is Exhibit 189, and Exhibit 190, Exhibits 13.B and 13.C,
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 1   trying to keep Mr. Hill happy, and the record clear.
  

 2           You don't know the prices that Hilmar receives when it
  

 3   sells cheese, do you?
  

 4      A.  No.
  

 5      Q.  Okay.  So when you say that the estimated value of the
  

 6   4b discount is 467.2 million, you subtract 120 million paid to
  

 7   the dairy farmers, and that leaves 347 million for Hilmar's
  

 8   return on investment.  You don't know that that really left 347
  

 9   million for Hilmar's return on investment, do you?
  

10      A.  Based on the data that I had available, that's --
  

11   that's what my calculations indicate.
  

12      Q.  So you are assumption there is that Hilmar can sell the
  

13   milk at or above Federal Milk Order Class III prices, the
  

14   prices that are assumed under the formula?
  

15      A.  Could you repeat that question?
  

16      Q.  Well, your assumption at deriving a $347 million return
  

17   on investment, is based on the idea that Hilmar is getting a
  

18   price for the cheese they sell that allows that 347 million to
  

19   exist, correct?
  

20      A.  That's true.
  

21      Q.  But you don't know that because you don't know what
  

22   prices they are selling the product at, right?
  

23      A.  That evidence hasn't been offered.
  

24      Q.  Okay.  Well, looking at Exhibit 190, 13.C, and the
  

25   numbers for 2008, 2009, and 2010, and your estimated annual
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 1   Hilmar benefit, that means that was the benefit Land O'Lakes
  

 2   was getting at its Tulare plant that it closed on October 2010?
  

 3      A.  Yes, a portion of it.
  

 4      Q.  Okay.  And nonetheless, Land O'Lakes decided to close
  

 5   that plant, correct?
  

 6      A.  I think that's a matter of record in the testimony,
  

 7   yes.
  

 8      Q.  Now, on 13.B -- how long have you been involved in
  

 9   California dairy industry history?
  

10      A.  15 years'ish, yeah.
  

11      Q.  Okay.  So going back to 2000, right?  At least?
  

12      A.  Correct.
  

13      Q.  So if you ran your Exhibit 13.B back in time to 2003,
  

14   wouldn't it be true that Hilmar and other Class 4b operations,
  

15   were making payments into the pool as opposed to receiving a
  

16   pool draw each of those years 2003, 2004, 2005, 2006, 2007?
  

17      A.  I haven't looked at that information to make that
  

18   calculation.
  

19      Q.  Does it sound right based upon your knowledge of the
  

20   industry going back to 2000?
  

21      A.  I don't have that comparison between 4a and 4b and the
  

22   blend to make that determination in front of me.
  

23      Q.  If the evidence in the record shows that that's what
  

24   was going on, and some of those numbers were at least as big as
  

25   the positive numbers in latter years, would that change your
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 1   testimony?
  

 2      A.  Say that again, please.
  

 3      Q.  If the record revealed that data is there to do those
  

 4   calculations for payments into the pool that are equal to, or
  

 5   greater than, these pool draws you see in your 13.B, would that
  

 6   change the testimony you have provided?
  

 7      A.  It may likely.  However, the reason why I have chosen
  

 8   this period of time is because it is most relevant to proximity
  

 9   of this hearing.
  

10      Q.  Nonetheless, you talked about the premiums paid by
  

11   Hilmar.  Those premiums were also paid prior to 2008, correct?
  

12      A.  The truth of the matter is, when I looked at CDFA
  

13   testimony, that 120 million has been quoted on for at least ten
  

14   years, so I'm not sure when it started or how it moves.
  

15      Q.  Well, but, that means, if it's been quoted for years,
  

16   they were paying that 120 million both when they were paying
  

17   into the pool and when they were collecting out of the pool,
  

18   correct?
  

19      A.  While it maybe correct, they must have gotten a greet
  

20   price for their cheese, if that's true.
  

21      Q.  I have no further questions.
  

22       JUDGE CLIFTON:  Who next has questions for Mr. Garbani?  I
  

23   would invite redirect and then I'll ask if USDA has any
  

24   questions.
  

25       MR. BESHORE:  I have no redirect.
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 1       JUDGE CLIFTON:  Thank you, Mr. Beshore.  He indicated he
  

 2   has no redirect.  Are there any questions from employees of
  

 3   USDA?  There are none.  Mr. Garbani, is there anything else you
  

 4   would like to add?
  

 5       MR. GARBANI:  No.  Other than to thank you for the
  

 6   opportunity to testify today.
  

 7       JUDGE CLIFTON:  Thank you for your studied focus here.  I
  

 8   find this helpful.
  

 9       MR. BESHORE:  Your Honor, Marvin Beshore.  Your Honor, as
  

10   indicated this morning, that is our testimony for today in
  

11   rebuttal.  We do have Mr. Hollon, trusting he arrives back in
  

12   Fresno tomorrow, and Dr. Erba to close out our case.
  

13       JUDGE CLIFTON:  All right.  And Dr. Erba is not ready to go
  

14   today; is that correct?
  

15       MR. BESHORE:  That is correct.
  

16       JUDGE CLIFTON:  All right.  Then I would look forward to
  

17   Dr. Schiek and the testimony that I requested from him.
  

18       MR. BESHORE:  Marvin Beshore.  I don't want to belabor the
  

19   record, I would reiterate the objections we have made to this
  

20   testimony and I want to add one additional objection.  And that
  

21   is that, as this, as your Honor has just indicated, as this
  

22   testimony has been requested by your Honor, the Rules of
  

23   Practice do not provide, within the scope of powers of the
  

24   Judge for these hearings, the ability to call witnesses.  And I
  

25   would note that objection to the testimony.

7990



TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

 1       JUDGE CLIFTON:  Thank you.  Your objection is noted.  I
  

 2   did, after I had heard Dr. Schiek's testimony surrounding
  

 3   Exhibits 145 and 146, and after I had thought about it over
  

 4   night, I realized I wanted to recall him to expand on the ideas
  

 5   presented.  I felt it was essential for that information to be
  

 6   available for consideration.  I did that on my own.  I wasn't
  

 7   prompted to do it by anyone.  It was just my thought process in
  

 8   evaluating what we were hearing, not only from Dr. Schiek, but
  

 9   also about that time we had testimony from Mr. Gonsalves.  We
  

10   had excellent cross-examination by Mr. Vlahos of the witnesses
  

11   on the Monday, Dr. Schiek, and whoever else testified that day.
  

12   And it all seemed to focus my attention on the fact that we
  

13   needed a little more information.  So it's somewhat
  

14   controversial that I have asked for it, but I did.
  

15   Mr. English?
  

16       MR. ENGLISH:  May I be heard, even though I -- I understand
  

17   we're going to go forward, but nonetheless I think for the
  

18   record I have two things.
  

19           Nothing in the Rules of Practice provides sort of this
  

20   order that we have informally adopted over the last few
  

21   proceedings, where after proponents go, that there's rebuttal.
  

22   Nothing prevents anybody from showing up tomorrow and offering
  

23   testimony for the first time.  Nothing would prevent us from
  

24   asking Dr. Schiek to come back on our own.  So I think that
  

25   that is a more than a technical point, I think it is a point
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 1   that is really irrelevant because I think we could call him on
  

 2   our own.
  

 3           I do want to go back briefly, I'm not going to repeat
  

 4   the entire discussion that we had last week, but I do think
  

 5   that it really is notable to look at the case of Alto Dairy,
  

 6   which we did discuss, lo so many days ago, I think that first
  

 7   Friday in September.  And in the Alto Dairy case, the Court of
  

 8   Appeals said the following, which I just think is absolutely
  

 9   critical of this entire proceeding because we just cannot think
  

10   of ourselves as being constrained by a straitjacket.
  

11           "The purpose of a rule making proceeding is not merely
  

12   to vote up or down the specific proposals advanced before the
  

13   proceeding begins, but to refine, modify, and supplement the
  

14   proposals in light of the evidence and arguments presented in
  

15   the course of the proceeding.  If every modification is to
  

16   require further hearing, at which that modification is set
  

17   forth in the notice, agencies will be loathe to modify those
  

18   proposals and the rule making process would be degraded."
  

19           We are merely trying to live up to that.  I call, on
  

20   our own, Dr. Schiek to the stand.
  

21       JUDGE CLIFTON:  Mr. English, you may proceed.
  

22                       DIRECT EXAMINATION
  

23   BY MR. ENGLISH:
  

24      Q.  Thank you.  We do not have a statement to pass out.  We
  

25   are, we have a few extra, but we literally are responding to
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 1   those questions and making an effort to do so as best we are
  

 2   able.
  

 3          Dr. Schiek, do you have a few preliminary comments?
  

 4      A.  Yes, I do.  As soon as the microphone is in place.
  

 5       JUDGE CLIFTON:  Dr. Schiek, you remain sworn.  Would you
  

 6   again state and spell your name?
  

 7       DR. SCHIEK:  Yes, my name is William Schiek, S-C-H-I-E-K.
  

 8           So just, first in response to Judge Clifton's
  

 9   questions, I wanted to kind of reiterate just kind of what our
  

10   thinking, basic thinking is, and just a couple of points
  

11   that -- you know, we believe the core of Federal Milk Marketing
  

12   Orders is uniform prices paid to dairy farmers and uniform
  

13   prices paid by handlers, and also there should be no trade
  

14   barriers with regard to Order regulation.
  

15           We also believe that Proposals 1 and 3, as they are
  

16   currently constructed, are inconsistent with those principles.
  

17   So that, I wanted to say at the outset.
  

18   BY MR. ENGLISH:
  

19      Q.  So in light of that, what do you do about Judge
  

20   Clifton's questions, that I will now ask you.  As we wrote them
  

21   down, and if we misconstrued them, we apologize.  We can fix
  

22   them, obviously, but -- and we have sort or shortened it a
  

23   little bit, not that your Honor didn't present them in a very
  

24   cogent way.  But number 1, how can we work toward uniform
  

25   pricing?
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 1      A.  Okay.  So you know, given what I just said, I think if
  

 2   you have a payment based on quota and non-quota price, you have
  

 3   to conclude that that's inherently non-uniform.  And so, just,
  

 4   if you are going to work toward uniform pricing, you would
  

 5   think that over time the quota program would have to go away in
  

 6   order to achieve uniform pricing to producers.  And so that
  

 7   raises the issue of some sort of sunset of quota as an answer,
  

 8   and maybe the only answer to that problem.
  

 9      Q.  Number 2.  How does USDA deal with the fact that it has
  

10   no control over who owns quota and what California might do
  

11   going forward with quota program?
  

12      A.  Yeah.  And that's a difficult one.  And I think, you
  

13   know, that might be another reason why a sunset would be
  

14   something to consider.
  

15          The other possibility, of course, would be that you
  

16   could have a, some sort of provision in the Order that would
  

17   cause the Order to suspend or terminate if USDA or if CDFA were
  

18   to change or increase the value of quota or do something that
  

19   that interfered with the way USDA wanted to handle the
  

20   situation.  So I don't have good answers for that one, but
  

21   that's -- that's one thing that comes to mind.
  

22      Q.  So I'm going to ask the third question, and then I
  

23   think I'll pause for a moment.  The third question, as we
  

24   understood it was, how do you compensate quota holders for the
  

25   full value of their holding?  And the pause is, have you caused

7994



TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

 1   to be prepared a chart to look at as you discussed --
  

 2      A.  Yes.
  

 3      Q.  Have you caused a chart to be produced in order to
  

 4   respond to this question?
  

 5      A.  I did.
  

 6      Q.  Okay.  So your Honor, I would like to pass out a
  

 7   document to be marked.
  

 8       JUDGE CLIFTON:  While the exhibit is being distributed, I'm
  

 9   going to mark it, Ms. Elliott, as Exhibit 191.  Do you agree?
  

10       MR. ELLIOTT:  Yes.
  

11           (Thereafter, Exhibit 191, was
  

12            marked for identification.)
  

13       JUDGE CLIFTON:  Please raise your hand if you still need a
  

14   copy of this document that I have marked as Exhibit 191.  The
  

15   first words on it say Quota Input Values.  All right.  It
  

16   appears everyone has a copy.  You may proceed.
  

17   BY MR. ENGLISH:
  

18      Q.  So Exhibit 191 is a PDF of an Excel spreadsheet with
  

19   Columns A through L, and it runs from January 2017 as a
  

20   hypothetical, through February of 2028.
  

21          First, Dr. Schiek, near the top on the first page of
  

22   Exhibit 191 there's a total quota value.  Do you see that?
  

23      A.  Yes.
  

24      Q.  What is that number and where does it come from?
  

25      A.  Okay.  That is the number that was prepared by
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 1   Mr. Hatamiya on his testimony which was Exhibit 64, and the
  

 2   total quota value number actually comes from Page 14 of his
  

 3   testimony.  And so that is the asset value of quota as he
  

 4   calculated it.
  

 5       JUDGE CLIFTON:  Is it 64 or 54?
  

 6       DR. SCHIEK:  I have got 54, did I say 64?
  

 7       JUDGE CLIFTON:  You did.
  

 8       DR. SCHIEK:  Oh, I meant to say 54, I'm sorry.
  

 9   BY MR. ENGLISH:
  

10      Q.  So before we actually look at the chart, let's go back
  

11   to the question now.  How do you compensate quota holders for
  

12   the full value of their holding?
  

13      A.  Okay.  So the idea here is that you would pay quota
  

14   holders either out of the pool, we also thought about this as
  

15   potentially as some kind of a check off on all producers,
  

16   recognizing that there may not be mechanisms to do that, but we
  

17   are just thinking about different things.  It could also be
  

18   paid out of the pool with a certain value coming out each month
  

19   and that's kind of what this analysis would show, how that was
  

20   put together.  So the idea is to pay quota holders out, out of
  

21   what the current payment rate has been, plus interest, which we
  

22   calculated at the Moody's BAA Bond Index Rate, which is, for
  

23   recent day, it was 5.51 percent.
  

24      Q.  Now, why did you use the Moody's BAA for this purpose?
  

25      A.  Yeah, the BAA rate has been used by CDFA in calculating
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 1   return on investment both on producer assets, in calculating
  

 2   producer cost of production and the return on investment
  

 3   allowance.  It's also been used in the manufacturing cost as a
  

 4   return on investment calculation on the net book value of the
  

 5   asset.  So, you know it's a rate that CDFA has used and we
  

 6   thought it would be appropriate to use in this calculation.
  

 7      Q.  How is that different from, and maybe more broadly, how
  

 8   is this calculation different, but how is that interest rate
  

 9   different from the calculation that you used in your testimony
  

10   from last Monday?
  

11      A.  Okay.  So last Monday, the concept that we had in our
  

12   exhibit was the idea of creating an annuity type instrument
  

13   that would be tradable, and so there we were, we were looking
  

14   at using interest rate very close to zero because if you change
  

15   the interest rate that inherently changes the annuity starting
  

16   principle calculation to achieve the payback.  So there we were
  

17   trying to kind of keep that interest rate low.  But here you
  

18   are just talking about a straight payback that ought to have a
  

19   return on investment with it.
  

20      Q.  The fourth question that I recall, or that we wrote
  

21   down from last Tuesday is, if quota were to be withdrawn or
  

22   drawn down on a percentage basis, what should that percentage
  

23   be?
  

24      A.  Right.  So I gave some thought to this, because in some
  

25   ways there's some advantages to looking at paying off quota or
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 1   sunsetting quota through a percentage of the pool.  And that
  

 2   advantage is that the pool value varies a lot depending on a
  

 3   number of factors.  Just looking at commodity prices, it varies
  

 4   substantially from time to time depending on whether you are on
  

 5   a year with low commodity prices or a year with high commodity
  

 6   prices, like 2014 was.  So the idea of percentage of the pool
  

 7   would create some consistency in terms of the amount of,
  

 8   relative to the size of the pool, the amount of dollars coming
  

 9   off to pay quota.  So from that standpoint, I think in terms of
  

10   the operation of the pool there's some appeal there.
  

11          The difficulty with that, though, then is that the
  

12   payback is variable, and it could take longer.  If you are
  

13   looking at payback to asset value to quota holders, it could
  

14   take longer doing it as a percentage of the pool and it would
  

15   be difficult for quota holders, because they wouldn't, you
  

16   know, their income stream would be more variable and they
  

17   wouldn't know how much they are getting each and every month.
  

18   So there's trade offs there as far as I can see.
  

19      Q.  Did you find a range?
  

20      A.  Yeah, in looking at what quota, the quota value, and
  

21   I'm, I looked at some data that I had got from CDFA.  Milk
  

22   Pooling Branch puts out something called an 1101 report, which
  

23   is kind of like their pool calculation, being very similar to
  

24   the uniform price type calculation, has a lot of information on
  

25   prices and values, and you know, utilization by class.  And
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 1   they also include the quota pay out and the regional quota
  

 2   adjuster values.  So I took the regional quota adjuster value
  

 3   and subtracted that essentially, from the quota pay out, and
  

 4   kind of come up with a net quota pay out.  And then looked at
  

 5   that as a percentage of the total pool value.
  

 6          And looking from 2009 to 2014, through 2014, we had a
  

 7   range of, I think in March of 2014, the quota pay out, net
  

 8   quota pay out, was 1.3 percent of the pool.  And this is,
  

 9   again, the CDFA calculated pool, so it's inherent in that as
  

10   CDFA pricing.  And the maximum was in, I think July 2009, and
  

11   it was almost 4 percent of the pool in that particular month,
  

12   that was a low price period.  So the average over that
  

13   five-year period was about two and a quarter percent of the
  

14   pool.
  

15      Q.  So let's go back to Exhibit 191 and follow up with a
  

16   couple of other questions.
  

17           So for Exhibit 191 we have already said that the total
  

18   quota value, USDA may determine is a different number, correct?
  

19   And that's based upon --
  

20      A.  Correct.
  

21      Q.  -- but you are just using it without agreeing with it,
  

22   with Mr. Hatamiya's statement from Exhibit 54, correct?
  

23      A.  Correct.  This is out of his exhibit.
  

24      Q.  And the interest rate of 5.51 percent, I think you told
  

25   us a moment ago, is the current BAA rate, correct?
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 1      A.  Correct.
  

 2      Q.  Where does the --
  

 3       JUDGE CLIFTON:  Are you saying --
  

 4       MR. ENGLISH:  BAA, I mean, if it was AAA, you might say
  

 5   Triple A rating.
  

 6       JUDGE CLIFTON:  So it is B, as in boy?
  

 7       MR. ENGLISH:  B, as in boy, AA.
  

 8       JUDGE CLIFTON:  Thank you.
  

 9       MR. ENGLISH:  -- regulated.
  

10   BY MR. ENGLISH:
  

11      Q.  And you said that's correct, it is 5.51 percent,
  

12   correct?
  

13      A.  That was for a recent day.  I think it was a couple of
  

14   days ago that we looked at it.  And you know, point out, that
  

15   would be a higher rate than a Triple A, which is a top rating
  

16   for a corporate bond, for example, and we would have a lower
  

17   interest rate, that BAA rating.
  

18      Q.  And how did the annual quota cost then get calculated?
  

19      A.  Okay.  That came from Mr. Hatamiya's testimony, again,
  

20   Exhibit 54, and that one did come from Page 16, and it was at
  

21   the bottom of the table with lots of gold highlights.  I think
  

22   he probably has the table, Table 5 of that testimony.  Total
  

23   Quota Payments, per California County 2014, and that was the
  

24   sum of all the counties that he had there.  So that was
  

25   $139,329,759.23.
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 1      Q.  So let's just run through a couple of lines and see if
  

 2   we can understand what this chart does and shows.  So why don't
  

 3   you start with January 2017?
  

 4      A.  Okay.  So the first four columns actually come from
  

 5   CDFA statistical publications that, this used to be in what
  

 6   they would publish as the Dairy Information Bulletin, now it is
  

 7   available, this information is available on their website under
  

 8   the data statistics section.  And it gives the monthly pounds
  

 9   of quota solids nonfat, non-quota solids nonfat, and total
  

10   solids nonfat.  And there's also a solids nonfat test for
  

11   California for market milk, and it's also published in that, in
  

12   that statistics table.
  

13      Q.  And this is historical data.  And as heading indicates,
  

14   it is repeated with Leap Year adjustments, correct?
  

15      A.  Correct.  And it is from 2013, a slightly lower
  

16   production year than 2014, which was somewhat extraordinary
  

17   year for income.  And so we thought that would be a better
  

18   basis for a simulation going forward.
  

19      Q.  Okay.  So that's Columns B, C, D and E.  And then,
  

20   Column F is just a blank as a buffer, correct?
  

21      A.  Correct.
  

22      Q.  So what is Column G?
  

23      A.  So Column G is a monthly calculation of what that
  

24   annual quota costs.  I'm calling it a cost, but it is actually
  

25   a benefit to quota holders from the pool.  And we, you will
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 1   note that the numbers do change by month.  And essentially,
  

 2   what we're looking at there is a number of days in the month
  

 3   over 365, at least in the first year.  It's adjusted for Leap
  

 4   Year, so some years it is going to be over 366, but -- so it,
  

 5   you know, for January it would be 31 because there's 31 days,
  

 6   divided by 365, times that 139,329,759.
  

 7      Q.  Which is dollars?
  

 8      A.  Which is dollars.  And so that gives you a monthly
  

 9   quota cost.  And this is, by the way, I should say, net of the
  

10   regional quota adjusters because of how Mr. Hatamiya calculated
  

11   it, so it already has the regional quota adjuster taken out of
  

12   it, so it actually is the value received for that year.  And so
  

13   that comes to a monthly cost of $11,833,486.  And then the next
  

14   column --
  

15      Q.  Column H?
  

16      A.  Column H, takes that value and divides by the value in
  

17   Column B, which is the quota SNF pounds, so you come up with a
  

18   value per pound of quota SNF, and that is 17.73 cents for that
  

19   month.  And, you know, the first thing that jumps out at you is
  

20   why isn't it 19 and a half cents?  And this is because it is
  

21   net of all, it's sort of a statewide average net of all the
  

22   regional quota adjusters that are out there.
  

23      Q.  So once you net the regional quota adjusters, the .195
  

24   actually becomes .1773, correct?
  

25      A.  Correct.
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 1      Q.  So then we have Column I, another buffer, what is
  

 2   Column J?
  

 3      A.  So Column J is sort of a payoff schedule if you were
  

 4   going to pay off quota over a period of time.  It begins in
  

 5   years zero, which would, I guess, be December 2016, with the
  

 6   balance, the total quota value from the top of the table there,
  

 7   that $1,163,388,062 and subtracts from it the amount in
  

 8   Column G, which is the monthly quota payout.  And so that comes
  

 9   off in the first month.  And then in the second month we kind
  

10   of look at the prior month's balance of that quota value, and
  

11   we subtract the February quota payout, but we also add in the
  

12   interest at 5.51 percent on a monthly basis.  So again,
  

13   translate it to the monthly basis, so it would be less than
  

14   5.51, it would be the 31 over 365 fraction of the annual
  

15   interest rate.  And that gets added back in.  So each month you
  

16   are taking out the quota pay out from the balance of the quota
  

17   value, and you are adding in the interest rate on the balance.
  

18      Q.  So Column K is a buffer, and I now I want to talk about
  

19   what Column L is, and I want to take that back to some
  

20   questions.  So what is Column L?
  

21      A.  Okay.  So Column L essentially represents the pooled
  

22   value on a hundredweight basis of quota.  That is, if we look
  

23   at the quota value in Column G and divided it by the milk in
  

24   the pool, in terms of hundredweight of milk in the pool, and
  

25   here we have sort of approximated that by taking the total SNF
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 1   and dividing by the SNF test, the average SNF test to come up
  

 2   with a pounds of milk calculation, and then of course, divide
  

 3   by 100, it's on a hundredweight basis.  And so you take the
  

 4   monthly quota payout divided by that number, and that gets you
  

 5   to this 36 cents a hundredweight, which is what you see in the
  

 6   January of Column L.
  

 7      Q.  So that takes me back to last Monday, and Mr. Vlahos
  

 8   asked you a question that wouldn't the proposal, well, wasn't
  

 9   so much a proposal, but the testimony you were providing an
  

10   alternative way of looking at that last Monday, I believe he
  

11   asked you, wouldn't that mean the quota holders were paying
  

12   themselves off?  And what is your response to that?
  

13      A.  Well, everybody who participates in the pool pays for
  

14   quota, and that is the ongoing way the quota system works.  It
  

15   is a reallocation of pool dollars from everybody in the pool to
  

16   quota holders at a particular rate.  So this just works the way
  

17   quota has been working.
  

18          It is basically, I mean, one way to look at it is
  

19   everybody's price is in the pool, is in this case around 30,
  

20   varies from 33 to 37 cents, but is that much lower because of
  

21   the need to provide the funds and set them aside to pay the
  

22   quota premium.
  

23      Q.  So let me break that down a little bit.  First, you
  

24   recognize, you just said that it varies, and you say 33 to 37
  

25   cents.  Why does it vary?
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 1      A.  It varies because the monthly quota payout varies
  

 2   simply because quota is calculated as pounds of SNF per day, so
  

 3   it varies with the numbers of days with the month and seasonal
  

 4   production factors.
  

 5      Q.  So when you look at Column L, how does that compare to
  

 6   what effectively is happening today as to how the quota gets
  

 7   paid out or determined?
  

 8      A.  So how I look at it is that, you know, the overbase
  

 9   price essentially, is this much lower on the per hundredweight
  

10   basis compared to a Federal Order blend, and the quota premium
  

11   gets put on top of the overbase price.  So, you know, we talk
  

12   about $1.70 a hundredweight, but really it is $1.70 minus the
  

13   amount by which everybody's price is reduced by this
  

14   reallocation of money over to quota.
  

15      Q.  Now, since you have been on the stand, there was
  

16   testimony last week, and indeed there were questions asked I
  

17   believe there was somebody who was interested in this answer,
  

18   maybe, but Mr. DeGroot testified that exempt quota should be
  

19   converted to regular quota, if at all, they are not buying into
  

20   this, I'm not saying they are buying into it, but if that
  

21   happened, that exempt quota could, for instance, he wasn't
  

22   speaking for all the producers, but nonetheless he was saying
  

23   that it could conceivably be converted to regular quota at 1.82
  

24   rate.  Do you remember hearing that?
  

25      A.  I remember hearing that.  I was not here, I was
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 1   driving.
  

 2      Q.  You were listening?
  

 3      A.  I was listening in, yeah.
  

 4      Q.  We can't escape, your Honor.  So what response do you
  

 5   have to that testimony?
  

 6      A.  Well, I certainly understand how he did the
  

 7   calculation, and you know, in terms of an internal valuation,
  

 8   in terms of what that value means to an exempt PD, I can see
  

 9   why they calculate it that way.
  

10          Our view is that if you are thinking about policy going
  

11   forward, we think that exempt quota should be treated as
  

12   regular quota.  And I think one of the reasons we feel that is
  

13   that first, exempt quota cannot be traded, so it doesn't
  

14   command a premium in any kind of marketplace because it was
  

15   allocated, and allocated initially, but then, of course, it was
  

16   purchased.  And that brings me to the second point.  You know,
  

17   the last purchases of exempt quota were in 1995.  So, you know,
  

18   here we are 20 years later, and I think our view is that the
  

19   cost of that purchase has been recovered from the benefit that
  

20   they have derived from it.  So our view would be that it should
  

21   be treated like, valued at regular quota.  That's just how we
  

22   see it.
  

23      Q.  Let me just go back to Exhibit 191 for a second, then I
  

24   have one series of questions to ask, to answer.  Ultimately,
  

25   Exhibit 191 is a pay-off, correct?  I mean, that demonstrates a
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 1   pay off?
  

 2      A.  Yes.
  

 3      Q.  Okay.  And that takes how long?
  

 4      A.  With this interest rate, of course if you used a higher
  

 5   interest rate, it would be a longer pay off.  But I calculated
  

 6   it as 11 years and 3 months.
  

 7      Q.  And if you used a lower interest rate?
  

 8      A.  It would be less.  And if you paid it off with a
  

 9   larger, you know, percentage of the pool or something like
  

10   that, that was a larger, resulted in a larger pay out than what
  

11   we have shown here, you can pay it off more quickly.
  

12      Q.  So also since you testified in this issue sort of
  

13   continued to percolate at the hearing, did you hear statements
  

14   that the processors really don't have a --
  

15      A.  Dog in the fight.
  

16      Q.  -- a dog in the fight?  That is exactly I was about to
  

17   use that, but I wasn't sure I could, a dog in the fight -- I
  

18   hope my dog's not in a fight -- because it is producer money?
  

19   Do you remember hearing that?
  

20      A.  I remember hearing that.
  

21      Q.  So why does the Dairy Institute of California care
  

22   about how quota is handled?
  

23      A.  Yeah, I think we have -- we have been concerned that
  

24   when dealing with quota leads to other policies, historically,
  

25   you know, with CDFA we were concerned because there was an
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 1   attempt to increase Class I prices to fund the fixed
  

 2   differential back in the mid, early '90's, mid-'90's.  It is
  

 3   more when accommodating quota begins to have spill-over effects
  

 4   in terms of the operation of the Order.  And I think here, our
  

 5   concern is that, you know, as proposed by the co-ops, you know,
  

 6   we have proposed this mandatory pooling idea, they have
  

 7   proposed this mandatory pooling idea, which is, you know,
  

 8   provision that is quite different from other Federal Orders, at
  

 9   least that's how we see it.  That there's no ability for
  

10   handlers or plants or handlers to operate nonpool plants.
  

11   There's no ability to operate as a nonpool plant in California
  

12   under that proposal.  There's no ability for handlers to
  

13   depool, and you know, you could talk about the merits or not of
  

14   depooling, but it is -- it is something that is at least
  

15   available as an option in other Federal Orders.  And we also
  

16   see, you know, accommodating quota the way it's been proposed
  

17   is inconsistent with Federal Order provisions with respect to
  

18   pooling standards.  And I'm thinking specifically of the fact
  

19   that the mandatory pooling involves the no shipping
  

20   requirements for supply plants, diversion limits, no loss of
  

21   ability to pool your milk if you don't perform, and so that's,
  

22   that's a concern.
  

23          And, you know, the things that we have already talked
  

24   about with regard to non-uniform payment to producers.  That's
  

25   more of a policy issue, but some of these other Order
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 1   operational issues I think are the things that we're concerned
  

 2   about.
  

 3      Q.  And what about uniform payments by handlers?
  

 4      A.  Well, uniform payments by handlers with regard to
  

 5   exempt quota is an issue, yes.
  

 6      Q.  Okay.  Do you have anything more to add?
  

 7      A.  I don't think so.
  

 8      Q.  Given how this hearing has progressed and everything,
  

 9   are you and I out on a limb in a little bit in that we haven't
  

10   exactly run this by the Board of the Dairy Institute of
  

11   California?
  

12      A.  It's true, we haven't.  We have had discussions with
  

13   Board members, but this is not a position that Dairy Institute
  

14   of California is necessarily advocating.  In one of these, I
  

15   was just responding from my view of things and the view that
  

16   Dairy Institute has historically had in response to
  

17   Judge Clifton's questions.
  

18      Q.  Your Honor, at this point, I move admission of
  

19   Exhibit 191.
  

20       JUDGE CLIFTON:  Are there any questions of Dr. Schiek
  

21   before you determine whether you have objections?  There are
  

22   none.  Are there any objections to the admission into evidence
  

23   of Exhibit 191?
  

24       MR. BESHORE:  Subject to our standing objection to this
  

25   subject --
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 1       JUDGE CLIFTON:  Please come to the microphone, Mr. Beshore,
  

 2   and start again.
  

 3       MR. BESHORE:  I would just like to let the record reflect
  

 4   that this should be received subject to our, what I think I
  

 5   lodged as a standing objection a couple of days ago to the
  

 6   pursuit of this topic.
  

 7       JUDGE CLIFTON:  Are there any additional objections or
  

 8   questions?  Mr. Francis?
  

 9       MR. FRANCIS:  Will Francis, USDA.  The top of your page is
  

10   listed as, the source is Exhibit 54, Page 16, and I believe
  

11   some of it comes from Page 14 and some of it comes from Page
  

12   16.  So that the total quota value, that 1.163 billion is from
  

13   Page 14?
  

14       DR. SCHIEK:  Correct.
  

15       MR. FRANCIS:  Okay.  And the annual quota cost, the
  

16   139 million, is from Page 16?
  

17       DR. SCHIEK:  Correct.
  

18       MR. FRANCIS:  Okay.  Thank you.
  

19       JUDGE CLIFTON:  You know, he said that in his testimony,
  

20   but let us mark the exhibit accordingly.  I think this would be
  

21   good.
  

22           Ms. Elliott, with regard to the first number, the
  

23   $1,000,000,000 number, Dr. Schiek, would it be appropriate for
  

24   us to put out to the side of that (P period 14)?
  

25       DR. SCHIEK:  I think that would be appropriate, yes.
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 1       JUDGE CLIFTON:  All right.  And I think that would take
  

 2   care of it.  Do you agree, Dr. Schiek?
  

 3       DR. SCHIEK:  Yes, I believe so.
  

 4       JUDGE CLIFTON:  All right.
  

 5       MR. ENGLISH:  Does that work for you, Mr. Francis?
  

 6       MR. FRANCIS:  Yes, that's clear.  Thank you.  From
  

 7   Exhibit 54.  Yes.
  

 8       JUDGE CLIFTON:  All right.  Very good.  So are there any
  

 9   other objections, other than that already voiced by Mr. Beshore
  

10   on more than one occasion?  Any other objections to the
  

11   admission into evidence of Exhibit 119 -- excuse me, 191?
  

12   There are none.  Exhibit 191 is admitted into evidence, over
  

13   objection.
  

14            (Thereafter, Exhibit 191, was
  

15            received into evidence.)
  

16       MR. ENGLISH:  Your Honor, I'm going to make the witness
  

17   available for cross-examination, but I don't think -- it is now
  

18   3:35, and therefore, may be appropriate to take our afternoon
  

19   break.  And that may or may not make cross-examination more
  

20   efficient.
  

21       JUDGE CLIFTON:  I think that's a good plan.  So let us come
  

22   back and ready to go at 3:50.  That's 35:0.
  

23       (Whereupon, a break was taken.)
  

24       JUDGE CLIFTON:  We're back on record at 3:52.  Who has the
  

25   first cross-examination questions for Dr. Schiek?  Mr. Vlahos?
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 1       MR. HILL:  Your Honor?
  

 2       JUDGE CLIFTON:  Mr. Hill?
  

 3       MR. HILL:  Before we begin, we just want one thing.  We
  

 4   would like Mr. English to please repeat the questions that he
  

 5   asked the witness of a different topic, so we can have it on
  

 6   the record and USDA personnel will know.
  

 7       JUDGE CLIFTON:  Mr. English, are you able to do that?
  

 8       MR. ENGLISH:  I believe I can.  Are we limiting this to the
  

 9   four questions --
  

10       MR. HILL:  That's correct.
  

11       MR. ENGLISH:  -- as opposed to the additional sort of
  

12   around that issue?
  

13       MR. HILL:  That is correct.
  

14       MR. ENGLISH:  So as we understood it, question number one
  

15   was, how can we work toward uniform pricing?
  

16       MR. HILL:  And is that uniform pricing for producers or
  

17   handlers?
  

18       MR. ENGLISH:  I think in this instance we understood it as
  

19   producers, but frankly, it obviously works for both producers
  

20   and handlers.  But I think in this instance, we were primarily
  

21   answering it as to producers.
  

22       MR. HILL:  Okay.
  

23       MR. ENGLISH:  Second question, how does USDA deal with the
  

24   fact that it has no control over who owns quota and what
  

25   California could do with quota?
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 1       MR. VLAHOS:  Excuse me?
  

 2       JUDGE CLIFTON:  Mr. Vlahos, do you need to sit somewhere
  

 3   where you can take notes on these?
  

 4       MR. VLAHOS:  No, I just didn't quite hear the end of that
  

 5   question.
  

 6       JUDGE CLIFTON:  Would you say it again, Mr. English?
  

 7       MR. ENGLISH:  How does USDA deal with the fact that it has
  

 8   no control over who owns quota or over what California does
  

 9   with quota?
  

10           I think we're ready for question three.  How do you
  

11   compensate quota holders for the full value of their holding?
  

12   How do you compensate quota holders for the full value of their
  

13   holding?
  

14           And the fourth question as we understood it was, if
  

15   quota were to be withdrawn or paid down on a percentage basis,
  

16   what should the percentage be?
  

17       MR. HILL:  Thank you very much, Mr. English.  I appreciate
  

18   it.
  

19       MR. ENGLISH:  You're welcome.  Of course.
  

20       MR. VLAHOS:  John Vlahos, your Honor.
  

21                        CROSS-EXAMINATION
  

22   BY MR. VLAHOS:
  

23      Q.  Good afternoon, Dr. Schiek.
  

24      A.  Good afternoon, Mr. Vlahos.
  

25      Q.  Dr. Schiek, you know how important quota is to
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 1   California producers, correct?
  

 2      A.  Correct.
  

 3      Q.  And when did you first learn that California producers,
  

 4   through their co-ops, were going to request a Federal Milk
  

 5   Marketing Order that called for provisions that, in their view,
  

 6   protected value of quota.
  

 7      A.  I think we have been hearing about the -- we had been
  

 8   hearing about the petition that the Cooperatives were going to
  

 9   file probably, you know, in concept, about a year before it was
  

10   filed.  But until we actually saw it, we didn't know exactly
  

11   what provisions were in there.  We assumed there would be some
  

12   provision on quota, but didn't know exactly what would be in
  

13   there.
  

14      Q.  And when did you first see the petition and learn what
  

15   proposals were being made with respect to quota?
  

16      A.  So that would have been the end of January, beginning
  

17   of February, I believe, when the petition was filed or shortly
  

18   thereafter.
  

19      Q.  Now, in your testimony last Monday I think it was,
  

20   although time is escaping me, you referred to a group of, your
  

21   group and Dairy Institute, getting together to study, take
  

22   steps to find out what position to take; is that correct?
  

23      A.  Correct.
  

24      Q.  Okay.  And when did that begin?
  

25      A.  I want to say early 2014 it seems -- it seems to be the
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 1   right part.  Maybe a little bit before that, maybe late 2013
  

 2   when we -- we heard that it was the co-ops' intention to pursue
  

 3   a Federal Order.
  

 4      Q.  So your group started working on some way to
  

 5   accommodate quota with the possible adoption of a Federal Milk
  

 6   Marketing Order, correct?
  

 7       JUDGE CLIFTON:  Let me here Mr. English's objection, if he
  

 8   has one.
  

 9       MR. ENGLISH:  I don't know that there was any foundation
  

10   for that question based upon the price was different prior to
  

11   that, so I object.
  

12       MR. VLAHOS:  I don't know what foundation was necessary.  I
  

13   just want to find out when they started working on --
  

14       JUDGE CLIFTON:  Yeah, but specify what you think their
  

15   group was working on.  I'm not sure it was a proposal to
  

16   accommodate quota.
  

17       MR. VLAHOS:  All right.
  

18   BY MR. VLAHOS:
  

19      Q.  What was your group working on?
  

20      A.  We were working on the proposal for a Federal Order.
  

21      Q.  With respect to the quota portion of that, what were
  

22   you working on?
  

23      A.  I think early on we were, as I said in earlier
  

24   testimony, we were looking at how quota would work within the
  

25   context of a Federal Order, and I think, as I said in my
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 1   testimony a week ago, you know, we ended up kind of mimicking
  

 2   the Oregon plan as our, that's where we landed when we put our
  

 3   proposal in.
  

 4      Q.  So from deliberations that began initially way back in
  

 5   2014, and then again when the original petition by the co-ops
  

 6   was filed in recently, January or early February, what you came
  

 7   up with as the way to handle quota, and comport with what you
  

 8   understood the Farm Bill required, was the proposal set forth
  

 9   in Proposal Number 2; is that correct?
  

10      A.  That was what we came up with when we filed the
  

11   proposal, yes.
  

12      Q.  Okay.  So, now, when did you come up with the proposal
  

13   in Exhibit 191?
  

14      A.  So this was developed much more recently.  As I said
  

15   when, again last week, when we got to the hearing when we saw
  

16   USDA's preliminary analysis and heard their analysis of our
  

17   original proposal and the, sort of way it would lead to quota's
  

18   demise after several decision steps, we felt like we needed to
  

19   talk about other alternatives as a way to recognize quota
  

20   value.
  

21      Q.  Well, when did you start developing this proposal?
  

22   This, excuse me one second, was it after last Monday?
  

23      A.  I think we began talking as a concept about it prior to
  

24   last Monday, along with the concept that we actually floated
  

25   last Monday.
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 1      Q.  Okay.  This proposal, by the way, is one that you have
  

 2   already said, is not one that has yet been approved by Dairy
  

 3   Institute, correct?
  

 4      A.  Correct.  It's not a Dairy Institute position, hasn't
  

 5   been approved by our Board.
  

 6      Q.  Okay.  So right now it is your individual position?
  

 7      A.  Right now it is an idea and an example of another way
  

 8   of recognizing quota value.
  

 9      Q.  Now, you started your testimony today by saying that
  

10   the principles you understood was that the Federal Milk
  

11   Marketing Order for California had to establish uniform prices
  

12   to be paid and no trade barriers, correct?
  

13      A.  I -- yeah, I think I said the core, our view is that
  

14   the core Federal Milk Marketing Orders, so the Order program is
  

15   uniform prices to producers and handlers -- and handlers and no
  

16   trade barriers, yes.
  

17      Q.  Thank you.  And you indicated that based on that set of
  

18   principles, you felt that this called for a sunset of quota.
  

19      A.  If -- yes.  If you are going to hold that uniform
  

20   prices are key, then you would think that quota would be
  

21   incompatible with that.
  

22      Q.  Isn't that based on your interpretation of the Farm
  

23   Bill, that the Farm Bill, despite the fact that it says that a
  

24   California Federal Milk Market Order has the right to reblend
  

25   and redistribute receipts in order to recognize the value of
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 1   quota, you don't believe that that allows there to be quota
  

 2   paid, and then a payment of blend price; is that correct?
  

 3      A.  Could you just repeat that last part of your question?
  

 4      Q.  Is your principle that the sunset is called for based
  

 5   really on your interpretation of the Farm Bill language?
  

 6      A.  It is probably our interpretation of the Farm Bill
  

 7   language in concert with our belief that uniform prices are the
  

 8   core of the Federal Order program.
  

 9      Q.  Okay.  Now, let me start out with a few questions about
  

10   some of the details of this, which I don't understand.  But
  

11   first you talk about, in Table G, there is a, for monthly cost
  

12   is $11,833,486 cents?
  

13       JUDGE CLIFTON:  No, I believe you start with 11 million.
  

14       MR. VLAHOS:  Excuse me, I said that wrong, $11,833,486,
  

15   sorry, Dr. Schiek.
  

16       DR. SCHIEK:  Yes.
  

17   BY MR. VLAHOS:
  

18      Q.  Okay.  Am I correct that if you took the annual quota
  

19   payments, well, strike that.  What are the annual quota
  

20   payments to producers under the current California program?
  

21      A.  Well, this example uses the number calculated by
  

22   Mr. Hatamiya, which was the 139,329,759.
  

23      Q.  So there's, divided by 12, which I did, you would come
  

24   up with monthly $11,610,813, I know you can't do that in your
  

25   head but --

8018



TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

 1      A.  Well, yes, if you divide it by 12 you would get a
  

 2   different number than what's here.  So this calculation
  

 3   basically divides that by 365, and then multiplies back by the
  

 4   number of days in that month.
  

 5      Q.  So what happens in the first month if this sort of
  

 6   program were adopted?  What happens to payments?  Who gets paid
  

 7   are and from what?
  

 8      A.  Well, the quota holders get paid, and it would be, the
  

 9   example here suggests that it be the same rate that they are
  

10   currently being paid at.
  

11      Q.  Let me see if I understand this correctly, though.  If
  

12   nothing was done, if the quota program stayed exactly as it is
  

13   now, a quota holder would get roughly, let's just use round
  

14   numbers, 11.6, 11.8, somewhere around that amount, they'd get
  

15   that amount under the current program, and they wouldn't lose
  

16   their quota, would they?
  

17      A.  Under the current program?
  

18      Q.  Right.
  

19      A.  Yeah, there's no provision for sunsetting under the
  

20   current program.
  

21      Q.  And that would continue really until the California
  

22   legislature either changed Article 3, Chapter 3.5 of the Food
  

23   and Agricultural Code or the producers voted it out.
  

24      A.  Yes.  I believe action by the legislature would be
  

25   needed to -- well, the producers could vote out the -- as I
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 1   understand it, and you probably know this better than I do, so
  

 2   I am running a risk here, but as I understand it, producers can
  

 3   vote out the fixed differential of the $1.70 and then we would
  

 4   revert to how quota used to be calculated, which is by
  

 5   allocating the higher uses to the quota holders, Class I,
  

 6   Class II, Class III.
  

 7      Q.  That's a pretty good analysis, you get an A minus on
  

 8   it.
  

 9      A.  Thank you.  But to actually do something like sunset
  

10   quota under the current program, the California legislature
  

11   would have to act.
  

12      Q.  What I'm driving at that, what I'm driving at is, if
  

13   nothing were done, if quota were not retired, and the quota
  

14   system stayed the same, they'd get that 11.6 million, 11.8
  

15   million, really until one of those events happened, producers
  

16   voting it out, legislature changing it.
  

17      A.  Correct.
  

18      Q.  Under your program, they get that amount, but they lose
  

19   some quota?
  

20      A.  Under -- yeah.  Under this example, the quota program
  

21   would go away over 11 years and 3 months.
  

22      Q.  Okay.  And that's not necessarily what would happen if
  

23   this program were not adopted, correct?
  

24      A.  Correct.
  

25      Q.  Okay.  And we talked about who pays for this.  Quota,
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 1   the value of quota solids nonfat, represents, doesn't it, about
  

 2   24 percent of the total pool value of solids not fat?
  

 3      A.  Yeah.  I don't know the number off the top of my head.
  

 4   I -- the last time I looked at it, it was around 22 but --
  

 5      Q.  Somewhere in that area.
  

 6      A.  Somewhere in that area, you know, it changes depending
  

 7   on how much milk is produced and how much milk is in the pool.
  

 8      Q.  So in essence, to the extent of 24, a 24 percent that
  

 9   quota holders have for their quota, they are using their own
  

10   money to buy out their own asset?
  

11      A.  I would say that all producers' money is going to buy
  

12   out the asset.
  

13      Q.  That is, that is very true, but the people who hold the
  

14   asset are using their own money to buy out their own asset?
  

15      A.  I think they are going to be receiving a payment that
  

16   eventually ends, that is, they will be receiving on the same
  

17   basis that they currently receive that flow of income.
  

18      Q.  Well, they are receiving the same amount of dollars,
  

19   but on one hand, they are not losing part of the asset.  Under
  

20   your proposal, they are receiving the same dollars, but losing
  

21   part of that asset.
  

22      A.  The asset would go away over time, that's correct.
  

23      Q.  Okay.  Now, you used an interest rate of 5.5 percent as
  

24   representing a return on investment.
  

25      A.  Correct.
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 1      Q.  And you derived that from what?  Could you repeat that,
  

 2   please?
  

 3      A.  It's the Moody's BAA Corporate Bond Index.
  

 4      Q.  Have you calculated what the rate of return on quota
  

 5   is, the actual rate of return a quota holder is getting on his
  

 6   or her investment?
  

 7      A.  I have heard different numbers thrown around and they
  

 8   are higher than this, but I have not calculated it.
  

 9      Q.  Have you heard numbers like 15 percent rate of return?
  

10      A.  Yeah.
  

11      Q.  So you are saying they should take a 5.5 rate of
  

12   percent rate of return and they are now getting 15 percent rate
  

13   of return?
  

14      A.  You could do this calculation with different interest
  

15   rate.  We chose this one because it was consistent with the
  

16   other return on investment rates that CDFA uses.  Typically,
  

17   you would expect that quota holders would bid up the price of
  

18   their quota asset to the point where the rate of return would
  

19   be equal to sort of the next best alternative investment, so
  

20   I'm not quite sure why it is higher, but I'll take your word
  

21   for it that it is higher.
  

22      Q.  Okay.  So I'm correct in saying that the difference
  

23   between this proposal, that's it was set forth in Exhibit 191,
  

24   and what is the actual fact, is that it's probably three times
  

25   too, almost three times too low in the rate of return.
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 1      A.  If your number is correct, yes.
  

 2      Q.  Suppose you used in your amortization here, 15 percent
  

 3   as the rate of return.  How many years do you think it would
  

 4   take to retire quota?
  

 5      A.  A lot longer.
  

 6      Q.  Three times as long?
  

 7      A.  I wouldn't know.  I mean, that sounds reasonable, but I
  

 8   don't know the answer.
  

 9      Q.  Anyway, the truth is, a multiple of what you calculated
  

10   in Exhibit 191?
  

11      A.  Correct.
  

12      Q.  Do you think that this program could be instituted
  

13   without a change in California law by the California
  

14   legislature?
  

15      A.  I wouldn't know the answer to that.
  

16      Q.  Did you consider that as a possibility?
  

17      A.  I did look at, there are some statutory provisions in
  

18   the, in California law that talk about suspension of certain
  

19   parts of the chapters, whether it be pooling or minimum
  

20   marketing stabilization, if the -- if the Federal Order that's
  

21   adopted is in conflict with parts of the chapter.
  

22      Q.  You are --
  

23      A.  That's the only thing I know.  And what that means, I'm
  

24   not a lawyer.
  

25      Q.  Right.  And I'm not expecting you to remember it
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 1   exactly.  In fact, I give you a B on that one.  There are
  

 2   some --
  

 3      A.  Thank you.
  

 4      Q.  You may be slipping.  You're correct in saying that
  

 5   there are certain provisions in both the Stabilization and
  

 6   Marketing Act and the Gonsalves Milk Pooling Act for suspension
  

 7   of certain provisions to get rid of quota.  Do you think there
  

 8   would be a need or a change in California legislation over and
  

 9   beyond the current provisions of law for suspension of certain
  

10   things, in the event of the adoption of a Federal Milk
  

11   Marketing Order?
  

12      A.  I don't know the answer, Mr. Vlahos.
  

13      Q.  Under the proposal in Exhibit 191, who would actually
  

14   administer all of this?
  

15      A.  Well, I think the assumption here would be that the
  

16   Market Administrator would administer it.
  

17      Q.  It wouldn't be a California issue, it would be the
  

18   Market Administrator administrating?  Excuse me, I misspoke.
  

19   It would be the Market Administrator administering it?
  

20      A.  It would be the Market Administrator administering it.
  

21   That was my assumption.  This, there probably is a way you
  

22   could structure, through some agreement with CDFA to do
  

23   something similar, but I don't know whether CDFA would have the
  

24   authority to do it.
  

25      Q.  Do you think there would be a need for California
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 1   legislation to enable the CDFA to administrate it?
  

 2      A.  That's a possibility.
  

 3      Q.  I'm sort of interested also in what happens month by
  

 4   month.  Let's just take that first month.  Quota holders are
  

 5   paid out $11.8 billion.  Is there a reduction in their quota
  

 6   then, at that point?  Somehow the quota goes somewhere?
  

 7   Disappears?
  

 8      A.  The way this is set up is a pay-off schedule.  So I
  

 9   guess it would be like having a loan and you have a balance.
  

10   And you make a payment on the loan, and an over time, that loan
  

11   balance diminishes, I mean, that's the concept.  So -- so does
  

12   it go away?  I think there's an accounting that's done, saying
  

13   okay, if it's, you know, under this example, how it's set up,
  

14   it's 11 year and 3 month payback, so there's the accounting to
  

15   see how much is remaining that needs to be paid back.
  

16      Q.  Well, what I'm trying to find out is, when the payment
  

17   is made, does a quota holder have less quota for the next month
  

18   or no quota for the next month?
  

19      A.  I think they would have the same quota holding the next
  

20   month.
  

21      Q.  Well, then will they get paid the same amount, 19 and a
  

22   half cents per pound of solids not fat the next month on the
  

23   remaining balance of their quota?
  

24      A.  The way this example is set up, yes.  Subject to their
  

25   original quota adjuster, yes, they would be paid at the same
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 1   rate they have been being paid on a per month basis, until it
  

 2   reaches the end point.
  

 3      Q.  I don't think we're on the same, quite the same page.
  

 4      A.  Okay.
  

 5      Q.  What I'm getting at is, under your proposal, is a
  

 6   quota, if -- we'll talk about the totality of quota holders.
  

 7   Are they going to get $11.833, etcetera, million the first
  

 8   month, and also the next month, get on what quota is left, 19
  

 9   and a half cents per solids not fat pound, plus the payment for
  

10   their quota of the next month of $10,688,310?
  

11      A.  Mr. Vlahos, I -- maybe I am not understanding you.  But
  

12   let me ask if I understand your question.
  

13      Q.  Sure.
  

14      A.  So you are asking, are they going to get the pay-off
  

15   amount and the payment, the monthly quota payment?  And the
  

16   answer is no.
  

17      Q.  Yes, that's what I was trying to -- I am sorry I didn't
  

18   ask it the right way I guess, but that's what I wanted to
  

19   establish.
  

20      A.  It's because I'm sliding down on the grading scale, I'm
  

21   getting dumber as I go.
  

22      Q.  Well, I may have gotten a C on the question, too.  We
  

23   both kind of failed that one.
  

24          May I confer with our team here for a moment?
  

25       JUDGE CLIFTON:  Certainly.
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 1       MR. VLAHOS:  Your Honor, the person from California yields
  

 2   to the gentleman from Pennsylvania.
  

 3                        CROSS-EXAMINATION
  

 4   BY MR. BESHORE:
  

 5      Q.  Marvin Beshore.  Just one question of one area,
  

 6   Dr. Schiek.  And that's uniformity.  I want to explore your
  

 7   understanding or concept of uniformity and -- price uniformity,
  

 8   under the AMAA.  Would you say, has your testimony been about
  

 9   uniformity as an economic concept or a legal concept, or what,
  

10   how have you been speaking of price uniformity?  And I'm
  

11   talking about the producer side, I'm not -- I don't have -- I'm
  

12   not getting into the exempt quota handler issue in any way.
  

13      A.  So I am thinking in terms of uniform prices with the
  

14   exception of adjustments for location and those kinds of
  

15   things.
  

16      Q.  Okay.  So under Proposal 2, so you got two farms in
  

17   Bakersfield, let's say, Bakersfield area.  One delivers to
  

18   Los Angeles a distributing plant, the other one delivers to a
  

19   distributing plant in Fresno.  The plant delivering to
  

20   Los Angeles gets 20.50 a hundredweight, assuming the same
  

21   butterfat protein; the one delivering to Fresno gets $20 per
  

22   hundredweight, correct?
  

23      A.  Correct.
  

24      Q.  Okay.  Now, is that uniform?
  

25      A.  Under my understanding, it's because of the different
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 1   location, the basis is still uniform basis.
  

 2      Q.  So they are not paid the same price?
  

 3      A.  Uh-huh.
  

 4      Q.  But in your application of uniformity, their prices are
  

 5   uniform, correct?
  

 6      A.  Yes.
  

 7      Q.  And why are they uniform?
  

 8      A.  I guess because their adjustment is based on where they
  

 9   ship their milk, the plant of first receipt.
  

10      Q.  So why does that make any difference?  Why does that
  

11   make it uniform?  Why is that of no consequence for uniformity?
  

12      A.  I suppose because it's authorized.
  

13      Q.  It is authorized under the law?
  

14      A.  Yeah.
  

15      Q.  Okay.  So keep the same two farms.  Now, one of them
  

16   has 4.0 percent butterfat test, and we have got a 20 cent
  

17   butterfat differential.  The other has a 3.5 test.  So the one
  

18   with the 4 percent test gets paid a dollar more than the one
  

19   with the 3.5 butterfat test, correct?  If it is a 20 cent
  

20   differential for each tenth of a cent, it would be a dollar
  

21   difference, I think.  Correct?
  

22      A.  Yes, I think you are right.
  

23      Q.  Okay.  Now, are those producers being paid uniform
  

24   prices, in your concept of uniformity?
  

25      A.  Again, because the variation of components, yes.
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 1      Q.  And why is that uniform?
  

 2      A.  Because those are authorized.
  

 3      Q.  By the Agricultural Marketing Agreement Act?
  

 4      A.  Correct.
  

 5      Q.  Okay.  Now, assume there's a California Federal Order,
  

 6   and the same, one farm is a hundred percent quota, same two
  

 7   farms side by side.  The other farm is zero percent quota.  One
  

 8   farm is getting paid $1.70 more per hundredweight than the
  

 9   other farm, correct?
  

10      A.  Correct.
  

11      Q.  Now, is that a uniformity problem to you?
  

12      A.  I guess, Mr. Beshore, it really comes down to what
  

13   recognized quota means and the Act, what that language means.
  

14      Q.  So it's a uniformity problem if the Act doesn't
  

15   authorize different payments on the basis of quota, correct?
  

16      A.  Correct.
  

17      Q.  And if the Act does authorize different payments in the
  

18   basis of quota, there's no uniformity problem, isn't that
  

19   correct?
  

20      A.  The way you framed your question, yes, that's correct.
  

21      Q.  Thank you.
  

22       JUDGE CLIFTON:  Ms. Hancock?  You may proceed.
  

23                        CROSS-EXAMINATION
  

24   BY MS. HANCOCK:
  

25      Q.  Thank you.  Dr. Schiek, I would like to look at
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 1   Exhibit 191 for a moment.  So the starting value that you used,
  

 2   that you have used from Mr. -- is it Dr. or Mr. Hatamiya?
  

 3   Mr. Hatamiya, was the $1.2 billion number?
  

 4      A.  Correct, rounded, yes.
  

 5      Q.  And that's, you understand that that was calculated
  

 6   based on the current value of what quota can be traded for
  

 7   today at $525 a pound?
  

 8      A.  Correct.
  

 9      Q.  And did you also understand from his testimony that in
  

10   addition to that trading value of $525 a pound, that there was
  

11   an additional layer of value that quota holders receive just
  

12   from having the opportunity collect a premium payment?
  

13      A.  I don't recall that in his testimony, but that's, he
  

14   may have said that.
  

15      Q.  And if he said that, you would agree that your
  

16   valuation here would not have taken the additional premium
  

17   payment opportunities into account in setting the payment
  

18   value?
  

19      A.  Right.  My valuation is based on the asset value.
  

20      Q.  And you, do you recall the testimony about that asset
  

21   value, that over the years that the amount that quota can be
  

22   sold for, has been sold for, has consistently gone up?
  

23      A.  Well, it's gone up and down depending on the year.
  

24   There's actually a fair bit of variation in it from year to
  

25   year.  It has trended upward, though.
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 1      Q.  That's fair.  Better way to say it.  So if you look
  

 2   over a ten-year period historically, the trend is upward.
  

 3      A.  That's probably right.
  

 4      Q.  And then, what you are calculating here, what you're
  

 5   offering in Exhibit 191, is using the current day value for
  

 6   quota as it's trading for today or as it could be sold for
  

 7   today.  And so essentially it would be, if this were adopted,
  

 8   it would be asking all of the quota holders, or let me say that
  

 9   differently, it wouldn't be asking them, it would be forcing
  

10   all the quota holders to sell their quota at today's value; is
  

11   that right?
  

12      A.  Under this example, yes, that would be how it would
  

13   work.
  

14      Q.  But it wouldn't be paying them all today, it would be
  

15   paying them out over 11 years?
  

16      A.  Over 11 years at that interest rate, yes.
  

17      Q.  At today's, at today's value of $525 a pound?
  

18      A.  Correct.
  

19      Q.  Okay.  And is the proposal here that this interest rate
  

20   would remain fixed at the 5.51 percent or is there some
  

21   variability built in there?
  

22      A.  I think it could be set up either way, you could set it
  

23   up with a fixed rate or you could have it as a variable rate
  

24   just like a mortgage or something, you know, you could do it
  

25   either way.
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 1      Q.  This example --
  

 2      A.  This example just has a fixed rate.
  

 3      Q.  Fixed at the 5.51 percent?
  

 4      A.  Correct.
  

 5      Q.  So just kind of logistically how it would work, if I'm
  

 6   understanding it correctly, is that it would be, the quota
  

 7   holders would be, as of January 2017, selling their quota at
  

 8   the $525 rate, and they would get the monthly payments that you
  

 9   have listed in, or their pro rata share of the monthly payments
  

10   you have listed in Column G?
  

11      A.  Correct.
  

12      Q.  But they wouldn't receive their premium payments, this
  

13   would be the sum of the payments that they would receive for
  

14   the 11 years, 3 months?
  

15      A.  I guess you could say it that way.  I would say that
  

16   the premium payment is paying, paying back the value of the
  

17   quota.  I mean, at the end of the day, any asset value when you
  

18   buy something like, let's think of a different financial asset,
  

19   buy a bond or a stock.  I'm buying, if it is a dividend paying
  

20   stock, for example, I'm buying an income stream and the
  

21   purchase price reflects the fact that I'm buying that income
  

22   stream.  So this is, I think, using that same concept, that the
  

23   value of the income stream is really encapsulated in the asset
  

24   value.
  

25      Q.  Okay.  And would you agree with me, though, that
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 1   present value of dollars, the present value, let's say in 11
  

 2   years this quota was still going to be worth $1.2 billion.  The
  

 3   present value of that money would be considerably less; is that
  

 4   right?  Or some amount less, maybe not considerably, but some
  

 5   amount less than that?
  

 6      A.  The present value of $1.6 billion or $1.2 billion in
  

 7   the future is less than $1.2 billion today, if that's the
  

 8   question you are asking.
  

 9      Q.  That's what I'm asking.
  

10      A.  Yes, that's correct.
  

11      Q.  And then the inverse of that is true as well, that
  

12   $1.2 billion today would be worth something more in the future;
  

13   is that right?
  

14      A.  Correct.  And here we're using, you could think of the
  

15   5.51 percent as the, as the discount rate.
  

16      Q.  And would -- is that what you would use to calculate a
  

17   discount rate for a present value?
  

18      A.  Every -- I imagine every individual quota holder has
  

19   their own internal discount rate that they feel is appropriate.
  

20   Typically, when you look at a discount rate, you are looking at
  

21   alternative as sort of the next best alternative or the
  

22   opportunity cost investment.  This rate has been used by CDFA
  

23   to do that, make that calculation for asset values in plants
  

24   and for a return on investment for producers on their assets as
  

25   well.  So we're just, we're just using that rate.  You may be
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 1   able to argue that there's a higher rate, someone could argue
  

 2   maybe there's a lower rate that's appropriate.  But for this
  

 3   example, that's the rate we thought -- we chose.
  

 4      Q.  Okay.  And if that rate was less than what the quota
  

 5   holders had been receiving, as you and Mr. Vlahos talked about,
  

 6   would you agree with me that that would be considered a
  

 7   diminishment of the quota value?
  

 8      A.  I'm sure it would be viewed that way by producers who
  

 9   hold it.
  

10      Q.  But you, as an Economist, would you agree with me that
  

11   if the actual rate that they had been receiving was greater
  

12   than what you have proposed here, that it would be a
  

13   diminishment in the value of the quota?
  

14      A.  You know, I don't know that I really know the answer to
  

15   that.  Part of the rationale for the high rate of return for
  

16   quota is, at least it has been suggested, and academic study,
  

17   that it is the policy default risk.  The fact that quota can be
  

18   ended by the legislature that leads to a higher rate of return,
  

19   and I don't know if that's the case or not, but you could also,
  

20   if you follow that line of argument, you could also argue that
  

21   if you had a specific idea of quota being protected for a
  

22   period of time, that would reduce uncertainty about policy
  

23   default.  So it could be that the greater certainty argues for
  

24   a lower rate that you are trading off a lower rate of return
  

25   for greater certainty about how -- how long quota is going to
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 1   be there.  So I think it really, the answer is, it depends.  It
  

 2   depends on how you view the probability of policy defaulting
  

 3   and the quota changing.  If you view that under the state
  

 4   system it is going to continue in perpetuity, then your
  

 5   argument is correct, it would be a diminishment.  On the other
  

 6   hand, if you view that with the rising number of people who
  

 7   have little or no quota maybe wanting to change the system at
  

 8   some point in the future maybe, you know, maybe it has some
  

 9   risk associated with it.
  

10      Q.  Thank you.  That's all I have.
  

11       JUDGE CLIFTON:  Mr. Vlahos?  Mr. Vlahos, before you go, let
  

12   me hear from Mr. Miltner, and then I'll hear from you.
  

13                        CROSS-EXAMINATION
  

14   BY MR. MILTNER:
  

15      Q.  Ryan Miltner, Counsel for Select Milk.
  

16          Dr. Schiek, I have a question based on Ms. Hancock's
  

17   last few questions.  The BAA rate, what is the default risk on
  

18   a BAA note?
  

19      A.  The default risk I guess would be that the issuer would
  

20   default on the bond.
  

21      Q.  Sure.  But I mean in terms of when Moody's assigns that
  

22   risk rating to a bond, do you, have you done any looking, or do
  

23   you know what Moody's, how Moody's characterizes the risk of
  

24   default for bonds with that specific rating?
  

25      A.  I do not.
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 1      Q.  Okay.  So do you know if the perceived risk of quota
  

 2   not being paid has any correlation to a BAA rating?
  

 3      A.  I don't.
  

 4      Q.  Thank you.
  

 5       JUDGE CLIFTON:  Mr. Vlahos.
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. VLAHOS:
  

 8      Q.  This is John Vlahos.
  

 9          Dr. Schiek, this is also in connection with
  

10   Ms. Hancock's questions.  You indicated that perhaps using the
  

11   lower rate of return than the actual rate of return, that quota
  

12   holders are gaining on their quota takes away sort of the
  

13   uncertainty that quota might go away or be changed by the
  

14   legislature?
  

15      A.  I think I would characterize my answer, and if I didn't
  

16   say it this way, is that a lower rate, if it implies less risk,
  

17   might be justified.
  

18      Q.  When did the 19 and a half cents per pound solid nonfat
  

19   go into effect?
  

20      A.  I believe 1994.
  

21      Q.  That's 21 years ago?
  

22      A.  Uh-huh.
  

23      Q.  Has there been any change?
  

24      A.  No.
  

25      Q.  Has there been any suggestion of a change?
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 1      A.  Any change that where, I think my testimony talked
  

 2   about discussions, but beyond the discussion phase, no, it's
  

 3   not gone beyond the discussion phase.
  

 4      Q.  Do you foresee any prospect in the near future or even
  

 5   in the next ten years that the California legislature would
  

 6   make any change?
  

 7      A.  I don't know.  It would depend on the producer
  

 8   community, I would guess, whether they want a change.
  

 9      Q.  Is it your belief that the producer community might
  

10   want to lower the amount?
  

11      A.  Oh, lower the rate?
  

12      Q.  Uh-huh?
  

13      A.  No.
  

14      Q.  No further questions.
  

15       JUDGE CLIFTON:  Are there any other questions before I
  

16   invite questions from employees of the USDA?  There are none.
  

17   Mr. Francis?
  

18       MR. FRANCIS:  Will Francis, USDA.  Just one quick question.
  

19   Have you had any discussions with CDFA about the concept that
  

20   you outlined in Exhibit 191?
  

21       DR. SCHIEK:  No, we haven't.
  

22       MR. FRANCIS:  Thank you.
  

23       JUDGE CLIFTON:  Are there any other questions from anyone
  

24   for Dr. Schiek on this topic?  Is there any redirect?
  

25       MR. ENGLISH:  No, your Honor.
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 1       JUDGE CLIFTON:  All right.  Thank you.  Dr. Schiek, thank
  

 2   you very much.  I know this was a difficult endeavor and I am
  

 3   grateful to you for giving it a try.  Thank you.
  

 4           Is there any other evidence to be taken today?
  

 5   Mr. Beshore, you have none, is that correct?
  

 6       MR. BESHORE:  That is correct.
  

 7       JUDGE CLIFTON:  And Mr. English, you have none; is that
  

 8   correct?
  

 9       MR. ENGLISH:  That's correct.
  

10       JUDGE CLIFTON:  And Ms. Hancock, you have none; is that
  

11   correct?
  

12       MS. HANCOCK:  That's correct.
  

13       JUDGE CLIFTON:  All right.  Let's have a preview for
  

14   tomorrow.
  

15       MR. BESHORE:  Marvin Beshore.  Tomorrow we will have
  

16   testimony from Mr. Hollon and from Dr. Erba.  And that will
  

17   conclude our case.  The testimony in both cases, in both
  

18   instances would be anticipated to be relatively brief.  My
  

19   prediction stands.
  

20       MS. HANCOCK:  The producer-handlers will put on testimony
  

21   from one witness, Dennis Lund, that we anticipate will be very
  

22   brief.  But other than that, that's it from us, the Producer
  

23   Handlers and Ponderosa.
  

24       JUDGE CLIFTON:  And Dennis Lund is the accountant that's
  

25   already testified?
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 1       MS. HANCOCK:  Yes.  He's Director of Cost Accounting for
  

 2   Foster Farms Dairy and Crystal Creamery, but he will be
  

 3   testifying on behalf of the California Producer Handlers
  

 4   Association, collectively.
  

 5       JUDGE CLIFTON:  Mr. English?
  

 6       MR. ENGLISH:  Chip English.  I have had a brief confer with
  

 7   Mr. Beshore on one issue before we turn to another one.  I just
  

 8   want to make sure that we're all on the same page.  I know
  

 9   we're all exhausted, and I do not propose, unless someone else
  

10   proposes, there is a provision in the Rules conceivably where
  

11   we could ask for the opportunity for closing argument.
  

12       JUDGE CLIFTON:  Oh, no, no, no, no.
  

13       MR. ENGLISH:  That's it, I'm going there, okay?  I wanted
  

14   to make sure we were going to no or five minutes each.  I
  

15   wanted to make sure before I take this evening off and not
  

16   write such a closing argument, that we all agree we're not
  

17   doing one.
  

18       MS. HANCOCK:  You don't have yours done?
  

19       MR. ENGLISH:  Very funny, I can do it tonight, I guarantee
  

20   it.  But I want to make sure that your Honor wasn't
  

21   anticipating one, that no one else was going to do one, and I'm
  

22   content not to do one.
  

23       JUDGE CLIFTON:  Excellent.  The briefs will constitute your
  

24   closing.  This is way too complicated to do it while we're
  

25   here.  Very difficult.  All these issues.
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 1       MR. ENGLISH:  So I agree.  So I don't know whether we use
  

 2   any part of the next 18 and a half minutes to talk about briefs
  

 3   or wait until tomorrow.  But Mr. Beshore, you and I have had a
  

 4   brief conversation about it, but I don't know whether you want
  

 5   to go now or not.
  

 6       MR. BESHORE:  We can open it up.  We were just confirming
  

 7   outside the microphone that there's no surrebuttal from the
  

 8   Dairy Institute people.
  

 9       MR. ENGLISH:  At the moment, subject to what happens
  

10   tomorrow, and I would be shocked if I changed my mind.
  

11   Shocked.  I have no intention at this point, nor do I have any
  

12   volunteers to provide any surrebuttal tomorrow, or any other
  

13   day.
  

14       MR. BESHORE:  So with respect to briefs and reply briefs, I
  

15   I don't have any fixed instilling proposals here.  I expect, if
  

16   I understood our discussions earlier informally, we're talking
  

17   about setting a time from, for the principle, for the opening
  

18   briefs that would be anchored on the time in the record is
  

19   corrected.
  

20       JUDGE CLIFTON:  Yes, from the date that I file my
  

21   certification of transcript is the title of the thing.
  

22       MR. BESHORE:  Okay.  And I would just expect to have 60
  

23   days, a minimum from that time period for the opening brief, 60
  

24   or 90, depending on how soon the transcripts were corrected.
  

25   And as far as the reply, you know, 45 perhaps, just throwing

8040



TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

 1   those out as timeframes.  Possible.
  

 2       MR. ENGLISH:  I was thinking you and I talked about 90 this
  

 3   morning, but, okay.  I guess part of that depends on what we're
  

 4   going to do with the certification of the transcript.  And
  

 5   that, candidly, your Honor, depends not only when the
  

 6   transcripts become available, but on my final return to D.C.
  

 7   after three months and two weeks, and that's because I am not
  

 8   going to return to D.C. until December 16th.  So, obviously,
  

 9   I'll just be helping with the transcript corrections, but I
  

10   will not be looking at any transcripts before December 17th.  I
  

11   just don't have the ability.
  

12           In between I have some client meetings, I have the luck
  

13   of the draw of actually flying back to Fresno in between the
  

14   drive back to the East Coast for a board meeting for a client
  

15   on December 8th and 9th, and that's going to delay any return.
  

16   So I don't know what we're talking about with the certification
  

17   of the transcript.  That obviously depends on all of this.
  

18       JUDGE CLIFTON:  All right.  Well, let me ask you this,
  

19   Mr. English.  Let's just assume that by the time you get back
  

20   to the District mid-December, that all of the transcripts and
  

21   all of the exhibits are on the website.  What is the soonest
  

22   that you could submit your proposed corrections to that entire
  

23   transcript?
  

24       MR. ENGLISH:  Can we think about that overnight, your
  

25   Honor?
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 1       JUDGE CLIFTON:  Yeah, you need to give me dates certain
  

 2   tomorrow, because I want to schedule it with certainty.  Now,
  

 3   if you find that it's necessary to ask for extensions after
  

 4   these timeframes are set with certainty, the Rule is you first
  

 5   confer with one another, and you indicate whether your request
  

 6   is opposed or whether there is acquiescence in your request.
  

 7   And so for each of you, it would be among the other proponents
  

 8   that you would be checking to see if you can submit it as an
  

 9   agreed upon request, or as one to which there is no objection
  

10   or something of that nature.
  

11           It would then be the Agricultural Marketing Service
  

12   that would be ruling, unless what you are requesting is still
  

13   before me, if I have not yet certified the transcript.
  

14       MR. ENGLISH:  Well, your Honor, in light of your -- which I
  

15   cannot see is unreasonable, but nevertheless your request which
  

16   may be mild, that Mr. Beshore, and I, or my team, take the lead
  

17   on that, that puts the burdens on Mr. Beshore and me, and
  

18   again, we can talk about that this evening, but I'm getting a
  

19   little bit of a signal here, I mean, end of December, some of
  

20   us will be the first time we have seen our families.  I'm
  

21   looking at doing January 31st as a date that we would like to
  

22   talk about for getting that in, since we have to do the labor.
  

23   We can talk about that a little bit overnight, Mr. Beshore.
  

24       MR. BESHORE:  March 31 for briefs.
  

25       JUDGE CLIFTON:  You have to give me time to certify the
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 1   transcript.  After I get, well -- two things.  After the
  

 2   English/Vulin team and the Beshore/Vlahos team go first, then
  

 3   everybody else goes next, including the Hancock team, including
  

 4   the AMS, and then I rule.  And my ruling is the certification
  

 5   of the transcript.  And after that is your 60 or 90 days.
  

 6       MR. BESHORE:  I guess -- I guess my thought, I would -- I
  

 7   would like to see the transcript, certification target date be
  

 8   January 31, so that we can brief it by March 31, principle
  

 9   briefs, that's my thought.
  

10       JUDGE CLIFTON:  All right.  If I'm going to finish my work
  

11   by January 31, you would have to have had all of the other
  

12   proposals come to me at least three weeks before that, which
  

13   gives you between January 1 and January 7 to do your work.  Not
  

14   so good.
  

15       MR. BESHORE:  I have time.
  

16       JUDGE CLIFTON:  Let me hear from Dana Coale.
  

17       MS. COALE:  Your Honor, if I can speak on behalf of AMS and
  

18   USDA here.  First of all, I think it is imperative that we get
  

19   the transcript, and there are, we have an excellent court
  

20   reporter who is doing an outstanding job.  However, she is a
  

21   one-person operation, and in conversations with her today, we
  

22   are not expecting to get the complete transcript, we'll
  

23   continue to post as -- as it comes available, and she is
  

24   dedicated, as soon as she is no longer spending all of her
  

25   waking hours with us, to transcribe.  Worse case scenario, the
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 1   transcripts, complete transcripts will not be available until
  

 2   January 1.
  

 3           And I would offer that we don't prescribe to specific
  

 4   dates, but we prescribe to specific time periods from the date
  

 5   at which the transcript is made available.  Because it may
  

 6   fluctuate.  And may come in a little bit earlier, it may come
  

 7   in a little bit later.  And we truly appreciate the work that
  

 8   Myra has done, and we don't want to lose her before the
  

 9   transcript is transcribed.  So I don't want to create too much
  

10   pressure here.
  

11       JUDGE CLIFTON:  She's amazingly durable, have you noticed?
  

12       MS. COALE:  I have noticed that.  Thank you.
  

13       JUDGE CLIFTON:  Yes.  And Mr. Beshore, I think when he was
  

14   speaking about a January 31 and a March 31, he knows that we're
  

15   going to set this in terms of timeframes, not dates certain.
  

16   But in our minds, we have to project about when that might be,
  

17   as well as be thinking about what's humanly possible.
  

18       MR. BESHORE:  Right.  I actually, I perhaps misunderstood,
  

19   your Honor.  I thought you were looking for dates, dates
  

20   certain, but I understand timeframes is a better way, I mean,
  

21   as, I think a useful way to do it.  I would -- the transcripts
  

22   are going to continue to be posted as on an incremental basis,
  

23   right?  Well, that helps somewhat.  I don't know, I don't want
  

24   to work through the holidays, other than anybody else, but we
  

25   do have -- we have some urgency in this matter from the dairy
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 1   farmers of California, as we have heard, and I believe that
  

 2   make it incumbent upon -- I certainly feel the urgency from my
  

 3   clients, and I think it is incumbent upon us to fashion a
  

 4   schedule that is -- is as expeditious as possible.  And we all
  

 5   have, we all have personal considerations, of course.  But we
  

 6   have a larger constituency to address, I believe.
  

 7       MR. ENGLISH:  And your Honor, I think that it is good to
  

 8   have this conversation, I don't think we're going to get to a
  

 9   final result today, but I need to point out that I have other
  

10   clients, too; Mr. Beshore has other clients; Ms. Vulin works
  

11   for other partners in the law firm, Davis, Wright, Tremaine,
  

12   with them, and she's advising me that she is booked up, not
  

13   personal reasons, she's booked up for professional matters in
  

14   December.  Lucky she didn't have a PACA trial this week.  And
  

15   listen, I understand the desire to get this done, just as I
  

16   want to get the hearing done.  I'm not looking to postpone
  

17   everything.  But I think realistically January 20th may be the
  

18   earliest we can, for our part.  It's a massive transcript, I'm
  

19   sure.  I'm not sure how many pages we are up to yet.  It is a
  

20   massive transcript.  And again, what I am hearing is that the
  

21   laboring oar, just the laboring oar, basically the oars are
  

22   being placed in the hands of Mr. Beshore's team and my team.
  

23           And that, I can tell you that normally what I would do
  

24   is I would rely on others to do their own witnesses and things
  

25   like that.  And, therefore, this creates sort of a greater
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 1   obligation on us than I normally have.  And so it's an
  

 2   extraordinary demand in the sense of the time commitment.
  

 3   And I just don't think it's realistic to think we can get it
  

 4   done much before the third week of January for our part.
  

 5           I really appreciate Ms. Coale's input.  I want to make
  

 6   sure that if we're talking about, you know, a date after things
  

 7   are available, we certainly need to have a way of getting that
  

 8   information so we know by e-mail or whatever, and then I would
  

 9   like to sort of say, all right, if we're assuming that the
  

10   transcript's available no later than January 1st, that we say
  

11   that's a certain number of days from there.  If it is earlier,
  

12   at some point, let's say magically she gets it done by
  

13   December 10th, that doesn't make the deadline December 30th.  I
  

14   just want to be --
  

15       JUDGE CLIFTON:  I agree with you.  We should say that there
  

16   should be some "no earlier than" language.  I agree with you on
  

17   that.
  

18       MR. ENGLISH:  And I think this is -- we're coming down to 5
  

19   'til -- I think there's enough food for thought for people to
  

20   think about over the evening.  And if we want to talk tomorrow
  

21   morning when we're driving over here, Mr. Beshore, I'm greatly
  

22   enjoying the extra 30 minutes, I'll be happy to do that.
  

23       JUDGE CLIFTON:  Good.  Thank you.  Yes, we'll address it
  

24   again in the morning.  I'm glad you all are all thinking.
  

25   There are two reasons that I have tasked the proponents, the
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 1   lawyers for the proponents of Proposals 1 and 2 with transcript
  

 2   corrections.  Number one, they are the most familiar with the
  

 3   evidence.  Some of it's been developed for more than a year.
  

 4   Number two, they are very well versed in California specifics
  

 5   and in Federal Milk Marketing Order specifics, and it does not
  

 6   serve me well when any team looks only at its own witnesses.
  

 7   The corrections I care most about are when you look at the
  

 8   other teams' witnesses.  So I do want you to be responsible for
  

 9   the entire transcript.
  

10           All right.  So tomorrow I expect to be the last day of
  

11   this hearing.  I expect to close the record tomorrow.  I expect
  

12   that I will do it prior to 5:00.  I think we'll finish before
  

13   5:00.  For those reasons, tomorrow is casual Wednesday.
  

14           All right.  We go off record at 4:56.
  

15       (Whereupon, the evening recess was taken.)
  

16                            ---o0o---
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 2
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 1        WEDNESDAY, NOVEMBER 18, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  We're back on record on November 18, 2015.
  

 3   It's a Wednesday.  It's approximately 9:01 in the morning.
  

 4   We're in Fresno, California.  This is Day 40 of the milk
  

 5   hearing.
  

 6           My name is Jill Clifton.  I'm the United States
  

 7   Administrative Law Judge whose been assigned to take in the
  

 8   evidence at this rule making hearing.  We'll be talking more
  

 9   about the closing out of my function and then thereafter, the
  

10   filing of briefs, later on in the proceeding.
  

11           I would like to take appearances of others who are
  

12   participating.  Beginning first with employees of the United
  

13   States Department of Agriculture, please.
  

14       MR. HILL:  Good morning, I'm Brian Hill, and I'm an
  

15   Attorney for the Office of the General Counsel, Marketing
  

16   Regulatory and Food Safety Programs Division.  Thank you.
  

17       MS. BECKER:  Good morning, Lauren Becker, I'm an Attorney
  

18   in the Office of the General Counsel for USDA.
  

19       MR. FRANCIS:  Good morning, Will Francis, USDA AMS Dairy
  

20   Program.
  

21       MS. MAY:  Laurel May with USDA AMS Dairy Program.
  

22       MR. VIERRA:  Brad Vierra with the Federal Milk Market in
  

23   Dallas, Texas, Order 126.
  

24       MR. SCHAEFER:  Henry Schaefer, H-E-N-R-Y, S-C-H-A-E-F-E-R,
  

25   Agricultural Economist for the Upper Midwest Milk Marketing
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 1   Order Federal Order 30 on detail to USDA Dairy Programs.
  

 2       MS. ELLIOTT:  Hello, my name is Pamela Elliott,
  

 3   E-L-L-I-O-T-T, I'm a Marketing Specialist with the USDA AMS
  

 4   Dairy Program.
  

 5       MR. CARMAN:  Good morning, Clifford Carman, C-A-R-M-A-N,
  

 6   Assistant to the Deputy Administrator, Dairy Programs.  40 days
  

 7   and 40 nights.
  

 8       MS. COALE:  Good morning, Dana Coale, C-O-A-L-E, Deputy
  

 9   Administrator, Dairy Programs, AMS U.S. Department of
  

10   Agriculture.
  

11       MR. BESHORE:  Good morning, Marvin Beshore, M-A-R-V-I-N,
  

12   B-E-S-H-O-R-E, Counsel for Proponents of Proposal Number 1,
  

13   California Dairies, Inc, Dairy Farmers of America, Inc., and
  

14   Land O'Lakes, Inc.
  

15       MR. VLAHOS:  Good morning, John, heading home, Vlahos,
  

16   J-O-H-N, V -- as in Victor -- L-A-H-O-S, with the law firm of
  

17   Hanson Bridgett in San Francisco, H-A-N-S-O-N, B-R-I-D-G-E-T-T.
  

18       MR. HOLLON:  Good morning, Elvin Hollon, E-L-V-I-N,
  

19   H-O-L-L-O-N, Dairy Farmers of America and Proposal Number 1.
  

20       MR. SCHAD:  Dennis Schad, S-C-H-A-D.  I work for Land
  

21   O'Lakes.
  

22       MR. GARBANI:  Pete Garbani, spelled G-A-R-B-A-N-I, with
  

23   Land O'Lakes.
  

24       MR. ERBA:  Good morning, Eric Erba, E-R-I-C, E-R-B-A,
  

25   California Dairies, Inc., Senior Vice President and Chief

8054



TRANSCRIPT OF PROCEEDINGS-VOL. XXXX

 1   Strategy Officer.
  

 2       MR. ENGLISH:  Good morning, your Honor, and Ladies and
  

 3   Gentlemen, for that Number 40.  My name is Chip English,
  

 4   E-N-G-L-I-S-H, and I'm an Attorney with the law firm of Davis,
  

 5   Wright, Tremaine, with my principal office in Washington D.C.,
  

 6   and I have been here for these last 40 days on behalf of the
  

 7   Dairy Institute of California and its members, who are
  

 8   Proponents of Proposal Number 2.  Thank you.  And thank
  

 9   everyone for this proceeding.
  

10       MS. VULIN:  Good morning, Ashley Vulin, A-S-H-L-E-Y,
  

11   V -- as in vacation -- U-L-I-N, also an Attorney with Davis,
  

12   Wright, Tremaine representing the Dairy Institute of
  

13   California, Proposal 2.  And I just want to say I have really
  

14   enjoyed getting to work with everyone here and getting to know
  

15   you all, so thank you.
  

16       DR. SCHIEK:  Good morning, William Schiek, S -- as in
  

17   Sayonara -- C-H-I-E-K, Economist with the Dairy Institute of
  

18   California.
  

19       MR. DeJONG:  James DeJong, D-e, J-O-N-G, Dairy Policy
  

20   Economic Analyst with Hilmar Cheese, and I have no memorable
  

21   last words.
  

22       MS. HANCOCK:  Nicole Hancock with Stoel Rives, representing
  

23   the California Producer Handlers Association and Ponderosa
  

24   Dairy.
  

25       MR. LAI:  Good morning, Victor Lai with Producers Dairy
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 1   Foods, that's V -- as in Vlahos, Vulin, or Vetne -- I - C -- as
  

 2   in Clifton, Coale, and Clifford -- T -- as in Taylor -- O-R --
  

 3   as in Richmond.  My middle initial is M -- as in Marvin, and
  

 4   Megan -- and last name is L -- for Laurel and Lauren -- and A-I
  

 5   -- as in I have no more letters to my name.  And also I do wish
  

 6   everyone a pleasant holiday season once these proceedings end.
  

 7   Thank you.
  

 8       MR. VANDENHEUVEL:  Make up for the all the time we wasted,
  

 9   Rob Vandenheuvel -- no spelling -- Milk Producers Council.
  

10       MR. MILTNER:  Ryan Miltner, M-I-L-T-N-E-R Counsel for
  

11   Select Milk Producers, and honored to be the last person giving
  

12   introductions at this hearing.  Thank you.
  

13       JUDGE CLIFTON:  Is there anyone who has not yet come to the
  

14   podium who would like to identify himself at this time?  No
  

15   one.  Let us take preliminary matters and announcements.
  

16       MS. MAY:  Laurel May with USDA.  First of all, last night
  

17   somebody left this card here.  You probably got to your hotel
  

18   and had to get another one, but if this is yours, come get it.
  

19           Our final day, but of course anybody who would like to
  

20   is welcome to testify at this hearing.  Anybody who would like
  

21   to ask questions of any of the witnesses, may do so by simply
  

22   coming up here and letting us know.
  

23           We're trying to broadcast -- we are broadcasting via
  

24   live audio feed, that's available at www.ams.usda.gov/live.
  

25           The court reporter is working diligently at getting the
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 1   transcripts and exhibits back to us so that we can post them
  

 2   online, and when they are ready, they will be available at the
  

 3   AMS Dairy website.
  

 4           And we were asked to provide you with addresses for
  

 5   submitting proposed findings, briefs, and transcript
  

 6   corrections, so we put together a little paper for you to, that
  

 7   we will hand out.  But I neglected to put our e-mail address on
  

 8   there, so once we get them handed out, I will read that out to
  

 9   you ask you can just pencil it in yourselves.
  

10           Get your pencils ready.  Down at the bottom you can
  

11   write in our e-mail address so that you can send your courtesy
  

12   copies to us at this e-mail address, and again the size limit
  

13   for files to send to us that way is 20 megabytes.  It is
  

14   AMSDairyComments -- all one word -- at ams.usda.gov.  I'll say
  

15   it again:  AMSDairyComments@ams.usda.gov
  

16           And note to yourself that it's 20 megabyte limit.  We
  

17   will also post this information on our website, so if you
  

18   misplace this very valuable document, you will be able to go to
  

19   our website and find the same information.
  

20           Finally, yesterday we ended with Mr. Schad on the
  

21   stand, and I believe today that we are going to hear from
  

22   Mr. Hollon, Mr. Erba, and Mr. Lund.  So I will -- last call for
  

23   this room key.  All right.
  

24       JUDGE CLIFTON:  I am so delighted that you prepared this
  

25   handout.  This is very helpful.  I also will add an e-mail
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 1   address for the Hearing Clerk, and I'll tell you why.  I don't
  

 2   want you to use it for your official filing of your briefs,
  

 3   because I believe you owe it to the Hearing Clerk to bring your
  

 4   hard copies or send your hard copies so that the Hearing Clerk
  

 5   doesn't have produce them.  But the Hearing Clerk would love as
  

 6   a courtesy, an e-mail with a PDF attachment.  And the reason is
  

 7   that the Hearing Clerk places in the database, a PDF of your
  

 8   filing.  And if you will provide it as an e-mail attachment,
  

 9   that would be very, very helpful as a courtesy.  It would also
  

10   be a lovely courtesy, if you would, at the time of your very
  

11   first filing, which would probably be proposed transcript
  

12   corrections, enter your appearance.  Give a one-page entry of
  

13   your appearance and indicate on your entry of appearance,
  

14   whether you are willing to receive any copies of filings by
  

15   e-mail, and that would be a tremendous courtesy to the Hearing
  

16   Clerk as well.
  

17           Then, the other thing you could do besides providing by
  

18   e-mail a courtesy copy of your filing in PDF form, and entering
  

19   your appearance, is you could show in what you file, to whom
  

20   you sent copies of your filing.  For example, if the only thing
  

21   you did was send it to AMS, you could show that.  If you also
  

22   sent it to the other attorneys who are proponents, if you also
  

23   sent it there, that would be helpful.
  

24           So if you need from one another your official
  

25   addresses, your e-mail addresses, please obtain those from one
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 1   another while you are still here.
  

 2           So I want you to add to the written document, the
  

 3   e-mail address for the Hearing Clerk, which I'm now going to
  

 4   read to you.  It's not case sensitive, it doesn't matter
  

 5   whether it has any capital letters, it can be all small
  

 6   letters:  Oaljhearingclerks@ocio.usda.gov
  

 7           OALJ Hearing Clerks, that's all one word, the OALJ just
  

 8   stands for Office of Administrative Law Judges, and then
  

 9   Hearing Clerks.  So Oaljhearingclerks@ocio.usda.gov
  

10           I'll read it again, but I'll tell you what the OCIO
  

11   stands for, that's just Office of the Chief Information
  

12   Officer, and some of our e-mail addresses have that instead of
  

13   the actual unit that we're part of.  My unit, for example,
  

14   happens to be Departmental Management, so if you were e-mailing
  

15   to me at my official USDA address, it would be, and I would
  

16   love to get an electronic version of your proposed transcript
  

17   corrections; it would be Jill.Clifton@DM.usda.gov and I'll read
  

18   again the Hearing Clerk's e-mail address;
  

19   Oaljhearingclerks@ocio.usda.gov.
  

20       MS. VULIN:  Can you read yours one more time, please?
  

21       JUDGE CLIFTON:  Jill.Clifton@DM.usda.gov.  Mr. Hill?
  

22       MR. HILL:  Brian Hill.  I just want to make this perfectly
  

23   clear for anyone listening.  Obviously, everyone here is very
  

24   savvy and knows exactly where this is supposed to go and who it
  

25   is supposed to go to, but for anyone listening, it is a
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 1   necessity for your briefs to go to the Hearing Clerk.  Courtesy
  

 2   copies are fine to other parties, but the four printed copies
  

 3   must go to the Hearing Clerk for your brief to be recognized.
  

 4       JUDGE CLIFTON:  Thank you.  And it is required by
  

 5   regulation that four printed copies go.  It doesn't matter, you
  

 6   know, which one is the original, I mean, they are all treated
  

 7   the same, but for identical copies.  The Hearing Clerk will
  

 8   stamp one as the original, and then the others normally, one
  

 9   would go to the Laurel May because she's the only person who so
  

10   far has entered her appearance in that file.  If other people
  

11   enter their appearance in that file, would be lovely if you say
  

12   you are willing to receive by e-mail just to lessen the burden
  

13   on the Hearing Clerk.  But the Hearing Clerk will be receiving
  

14   the four printed copies.
  

15           The other thing that's very important that is on this
  

16   written document.  I'm going to read it.  All filings should be
  

17   received by the filing clerk no later than 4:00 p.m. Eastern
  

18   time on the date established by the Judge as the deadline.
  

19   This is true, that's the last hour for filing.  And people have
  

20   been denied the opportunity to appeal by being late.  They may
  

21   have submitted it on the same day, it may have been 4:30 where
  

22   they were, Pacific time, but it was already 7:30 p.m. Eastern
  

23   time.  And if that becomes an issue, the Judicial Officer has
  

24   ruled that that's not timely and will not be considered.  So
  

25   you don't want to wait until the last minute on these
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 1   deadlines.
  

 2           Please allow adequate time for briefs to reach the
  

 3   Hearing Clerk's Office by mail or parcel delivery.  Now, the
  

 4   problem with that is, it has been known to take three weeks for
  

 5   that diversion for irradiation, so if you use ordinary mail,
  

 6   you just cannot rely upon meeting your deadline.  So I'm asking
  

 7   you, please use a commercial carrier service such as Fed Ex or
  

 8   a UPS or the like.
  

 9           All right.  So you need the phone number for the
  

10   Hearing Clerk for a couple of things.  One is to confirm they
  

11   received your submission, one is if you are delivering it in
  

12   person, to have someone from that office come to the security
  

13   area and escort you to and from the Hearing Clerk's office.
  

14   That phone number for the Hearing Clerk's office is
  

15   (202) 720-4443, and it is on this page that we have handed out
  

16   within the room here.
  

17           All right.  So I would like to know, do we want to talk
  

18   again about this timeframe for all of the post-hearing
  

19   submissions now or do we want to take evidence now and then
  

20   talk about it after?  At the end?  I think that's wise.
  

21           All right.  And then I have one other thing.  I would
  

22   like all of you who could, to wait after we have gone off
  

23   record and have finished, just for a short debriefing with
  

24   Will Francis just to indicate requests for next time or
  

25   comments on what went well or did not go to well.  Just a help
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 1   to the Department.  I personally am so happy with the way so
  

 2   many things went, but everything could always be improved.  And
  

 3   Will Francis has requested this and I think that's wonderful.
  

 4   So if you can stay a little bit after, it won't take long.
  

 5   Mr. Hill?
  

 6       MR. HILL:  Brian Hill.  One last thing.  I think originally
  

 7   when you gave the time you said 4:00 p.m., it's actually
  

 8   4:30 p.m., just want to make sure that that's on the record,
  

 9   and hopefully they get it before 4:00 p.m. but it's actually
  

10   4:30 p.m.
  

11       JUDGE CLIFTON:  Yes, it' true.  4:30 p.m. is the last --
  

12       MR. HILL:  Eastern.
  

13       JUDGE CLIFTON:  4:30 p.m. Eastern is when the filing day
  

14   ends so your submission would need to arrive before 4:30 p.m.
  

15   or by 4:30 p.m.  Thank you, Mr. Hill.  All right.  Let us, are
  

16   there any other preliminary matters prior to our proceeding to
  

17   the next evidence?  I see none.  Mr. Beshore?
  

18       MR. BESHORE:  Marvin Beshore.  We are asking Mr. Hollon to
  

19   return to the stand for one final appearance.  And, your Honor,
  

20   I would ask that a document which has been distributed, three
  

21   pages, which is identified as Testimony of Elvin Hollon, Eight
  

22   Statement, Rebuttal, title Transportation Credit Testimony on
  

23   the second page, that that be given the next exhibit number.
  

24       JUDGE CLIFTON:  Ms. Elliott, I'm thinking this is 192.  Do
  

25   you agree?
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 1       MS. ELLIOTT:  That's correct.
  

 2       JUDGE CLIFTON:  Exhibit 192.
  

 3            (Thereafter, Exhibit 192, was
  

 4            marked for identification.)
  

 5                       DIRECT EXAMINATION
  

 6   BY MR. BESHORE:
  

 7      Q.  Thank you.  And Mr. Hollon, are you prepared to proceed
  

 8   with your eighth statement?
  

 9      A.  I am.
  

10      Q.  Exhibit 192, Transportation Credit and Testimony.
  

11      A.  Correct.
  

12      Q.  Take it away.
  

13      A.
  

14                 Transportation Credit Testimony
  

15           The Cooperatives amend our proposal with regard to
  

16   transportation credits to allow milk from farms located inside
  

17   or outside of the marketing area to receive transportation
  

18   credits.  At the same time, we support reducing the limit for
  

19   applying a payment to a maximum of 175 miles.  As we have
  

20   further analyzed the milk supply available, 175 miles is a
  

21   sufficient area to attract necessary supplies.  The language
  

22   supporting this change, is as follows:
  

23      Q.  We would ask that the words "is as" be inserted for
  

24   follows.
  

25       JUDGE CLIFTON:  Thank you.  It is done.
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 1       MS. ELLIOTT:  Okay.
  

 2       MR. HOLLON:  Section 1051.55, Transportation Credits.
  

 3   (b) Transportation credits shall apply to the following:
  

 4      (1)  Bulk milk delivered directly from dairy farms to pool
  

 5   plants described in (b)(2) in the following Transportation
  

 6   Zones:
  

 7           (i)  Transportation Zone 1 -- deliveries to plants
  

 8           located in the counties of Los Angeles, Orange,
  

 9           Riverside, San Bernardino, San Diego, and Ventura,
  

10           originating from dairy farms located in the counties
  

11           of Riverside, delete San Diego, or San Bernardino.
  

12       JUDGE CLIFTON:  Now, you left out the word "all", probably
  

13   on purpose, I'm not sure.  Could you -- oh, I'm sorry.  I'm
  

14   looking at (ii), I'm looking at 2 little (ii), I'm sorry, I'm
  

15   in the wrong place.  Thank you.
  

16       MR. HOLLON:
  

17           (ii)  Transportation Zone 2 -- deliveries to plants
  

18           located in the counties of Los Angeles, Riverside,
  

19           San Bernardino, San Diego, and Ventura --
  

20   BY MR. BESHORE:
  

21      Q.  Mr. Hollon, could you begin on that one again?  I think
  

22   we missed a word, "county".
  

23      A.  (ii) Transportation Zone 2 -- deliveries to plants
  

24           located in the counties of Los Angeles, Orange,
  

25           Riverside, San Bernardino, San Diego and Ventura,
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 1           originating from dairy farms located in all counties,
  

 2           strike the words within the marketing area except
  

 3           Riverside, strike the words San Diego and
  

 4          San Bernardino.
  

 5          (iii) Transportation Zone 3 -- deliveries to plants
  

 6           located in the counties of Alameda, Contra Costa,
  

 7           Marin, Napa, Santa Clara, San Francisco, Santa Cruz,
  

 8           San Mateo, Sacramento, Solano and Sonoma counties,
  

 9           originating from dairy farms located in all counties,
  

10           strike the words within the marketing area;
  

11       (2)  Pool plant(s) for which the month have utilization of
  

12       greater than 50 percent in Classes I and/or II.
  

13       JUDGE CLIFTON:  Now, what you said means the same as what
  

14   is printed, but where you put the word "for" was different.  So
  

15   do you want to re-read it exactly as printed?
  

16       MR. HOLLON:  I will re-read it.
  

17       (2)  Pool plant(s) which for the month have utilization of
  

18       greater than 50 percent in Classes I and/or II.  The
  

19       utilization requirement may be met for the current month or
  

20       it may be met on the basis of utilization during the
  

21       preceding 12-month period, ending with the current month.
  

22   (c) Transportation credits shall be calculated at the following
  

23   rates:
  

24       (1)  With respect to each delivery described in paragraph
  

25       (B)(1) of this section, the Market Administrator shall:
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 1           (i) Determine the shortest hard-surface highway mileage
  

 2           between the shipping farm and the receiving plant.  The
  

 3           mileage determined by this calculation shall not be
  

 4           greater than 175;
  

 5   BY MR. BESHORE:
  

 6      Q.  And, Mr. Hollon, at that, on the last clause there, I
  

 7   think it just says "great" on the exhibit that should be
  

 8   "greater", correct?
  

 9      A.  That is correct.
  

10      Q.  We would ask that that correction be made, your Honor.
  

11       JUDGE CLIFTON:  Thank you.
  

12       MR. BESHORE:  And for purposes of noting the change to the
  

13   published, the published proposal, we would ask that the
  

14   numbers "225" be inserted with the strike through before for
  

15   "175".
  

16       MR. HOLLON:  That's correct, also.
  

17       MR. BESHORE:  Okay.
  

18       JUDGE CLIFTON:  All right.  So, Ms. Elliott, the way I have
  

19   it, see if you agree, is this very last portion of the quoted
  

20   language reads, "by this calculation shall not be greater than
  

21   225" with a strike through it, followed by "175" as it is.
  

22       MR. HOLLON:  Yes.
  

23       JUDGE CLIFTON:  Okay.
  

24       MR. BESHORE:  Thank you, your Honor.
  

25       MR. HOLLON:  This concludes the Cooperatives' proposed
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 1   transportation credit language amendments.
  

 2   BY MR. BESHORE:
  

 3      Q.  Do you have anything to add with respect to the
  

 4   proposed amendments?
  

 5      A.  We did discuss the proposed amendments amongst our
  

 6   group.  We looked at some comparisons to the other two places
  

 7   where there are transportation type programs and noted that
  

 8   they did not have a geographic limit, strictly a mileage limit.
  

 9   And in the case of Order 30, the limit there is 400 miles.  And
  

10   in the case of the Southeastern Orders, the handler applying
  

11   for the credits generally absorbs the first 85 miles of cost
  

12   and then the system pays for the balance.  So we felt like to
  

13   align with those principles, that we would do the same.  And we
  

14   also reviewed the data that we had on mileage limits, and
  

15   again, discussed within our group, and felt like 175 miles
  

16   would be a sufficient area to attract necessary milk supplies,
  

17   so we also reduced the 225 down to 175.
  

18      Q.  Very good.  With that, Mr. Hollon, I would move for the
  

19   admission of 192, and Mr. Hollon would be available for
  

20   cross-examination on this topic.
  

21       JUDGE CLIFTON:  Does anyone wish to question Mr. Hollon
  

22   before determining whether you object?  No one.  Is there any
  

23   objection to the admission into evidence of 192 -- Exhibit 192?
  

24   There are none.  Exhibit 192 is admitted into evidence.  Who
  

25   will begin with questions on this topic?
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 1            (Thereafter, Exhibit 192, was
  

 2            received into evidence.)
  

 3                        CROSS-EXAMINATION
  

 4   BY DR. SCHIEK:
  

 5      Q.  Good morning.  William Schiek.
  

 6          Good morning, Mr. Hollon.
  

 7      A.  Good morning, Dr. Schiek.
  

 8      Q.  Just a couple of questions.  In Transportation Zone 1
  

 9   and 2, maybe I missed this, you may have said it, I may have
  

10   been looking at something else, but why did you delete
  

11   San Diego from the counties?
  

12      A.  That was no change from the first time around.  We had
  

13   all that discussion on it, and I have to admit, I had forgotten
  

14   some of the points that I think Mr. English asked instead of
  

15   you, and you answered them to him on the side, instead of me.
  

16      Q.  So I must know the answer.
  

17      A.  Yes.  We're happy at that point.
  

18      Q.  Okay.  Thank you.  And this is how you tell it's been a
  

19   long hearing.
  

20           Your note, discussion of 175 being sufficient and there
  

21   were sufficient supplies within that zone.  In your
  

22   discussions, did you have some -- I guess I'm wondering, were
  

23   you looking at current production or anticipation of future
  

24   production noting that Southern California milk production has
  

25   been on the decline?
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 1      A.  I think we considered all of those options, as well as
  

 2   the CDFA survey data and our own experience.  And early on in
  

 3   the prior testimony, we discussed the Cooperatives or the
  

 4   preponderance, like 75 percent of the transportation credit
  

 5   dollars, and so we felt like looking at supplies and looking at
  

 6   demands, that that would be an adequate number.  And probably
  

 7   the burden for filling it would also fall on us.
  

 8      Q.  Okay.  Thank you very much.
  

 9       JUDGE CLIFTON:  What other questions are there for
  

10   Mr. Hollon?
  

11                        CROSS-EXAMINATION
  

12   BY MR. VANDENHEUVEL:
  

13      Q.  Good morning, Mr. Hollon.
  

14      A.  Good morning, Rob.
  

15      Q.  Rob Vandenheuvel, Milk Producers Council.
  

16          Just one clarification.  You mentioned some of the
  

17   other transportation credit systems that exist, particularly in
  

18   the Southeast.  Is it true that that particular transportation
  

19   credit system is funded through an assessment on the Class I
  

20   plants and handlers?
  

21      A.  That is correct.
  

22      Q.  And so this program, and I know this has been discussed
  

23   earlier, but since this was brought up again through this
  

24   modification, this is funded essentially through producer
  

25   dollars in the form of a credit against the plant or handlers'
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 1   obligation to the pool?
  

 2      A.  It is funded through producer dollars.
  

 3      Q.  So that's a significant, a significant effort on behalf
  

 4   of producers to play a role in facilitating these longer hauls
  

 5   in deficit markets, wouldn't you say?
  

 6      A.  I would agree.
  

 7      Q.  All right.  That's all I have.  Thank you.
  

 8       JUDGE CLIFTON:  Thank you.  I don't know, Mr. Hollon, I
  

 9   don't have the whole section in front of me, nor do I want to
  

10   go get it out of Exhibit 1.  Let me just ask you, since we have
  

11   changed the emphasis off strictly California, would it be,
  

12   would it be at all useful when we look at (b)(i) to add the
  

13   word "California" before the word "county" so that its delivery
  

14   to plants located in the "California counties of", it may not
  

15   be necessary, it may be totally understood.
  

16       MR. HOLLON:  I don't think it would be any disadvantage.
  

17       JUDGE CLIFTON:  And if it is useful, I would just ask if it
  

18   would be useful in two little (ii)'s as well.
  

19       MR. HOLLON:  The answer would be the same.
  

20       JUDGE CLIFTON:  And three little (iii)'s as well.
  

21       MR. HOLLON:  And the answer would be the same there.
  

22       JUDGE CLIFTON:  And then, you have made it clear that this
  

23   is available to all counties, but people who haven't heard you
  

24   testify wouldn't really realize that that's -- that that
  

25   includes those outside the marketing areas.  Did you discuss
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 1   any language to make that perfectly clear?
  

 2       MR. HOLLON:  I think it is perfectly clear in (b)(i), (ii),
  

 3   (iii), where the words "all" were there, and the people dealing
  

 4   with this, both from a regulatory standpoint and a day-to-day
  

 5   business standpoint, would immediately understand that.
  

 6       JUDGE CLIFTON:  All right.  All right.  Good.  What other
  

 7   questions are there for Mr. Hollon.  Mr. English?
  

 8                        CROSS-EXAMINATION
  

 9   BY MR. ENGLISH:
  

10      Q.  Good morning, Mr. Hollon.  Chip English.
  

11      A.  Good morning.
  

12      Q.  This is a follow up from Mr. Vandenheuvel.  He was
  

13   referring to things that happened several weeks ago, so I guess
  

14   I need to as well.
  

15          He referred to this as producer money.  Were you here
  

16   for the testimony of Mr. Schad when he talked about his class
  

17   price build up?
  

18      A.  I don't think I was here that day.  I think I was doing
  

19   some work on some later testimony that day.
  

20      Q.  Have you read his testimony?  Are you aware of what he
  

21   testified about?
  

22      A.  I'm generally aware.  I have read a draft or two of it.
  

23      Q.  So would you agree that in his testimony when he
  

24   discussed the build up of a Class I differential, he referred
  

25   to, as an additional reason for the Class I differential, the
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 1   payment of these transportation credits?
  

 2      A.  I remember that conversation.
  

 3      Q.  Thank you.
  

 4       JUDGE CLIFTON:  What other questions are there for
  

 5   Mr. Hollon on this topic?  Mr. Francis?
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. FRANCIS:
  

 8      Q.  Will Francis, USDA.
  

 9          Just want to clarify the counties and just to make sure
  

10   we're clear on all this.  And so in (b)(1) you list the zones,
  

11   but they also have to meet the within 175 under (2) or under
  

12   (c).
  

13      A.  Well, you can, you get payment up to 175 miles.  So if
  

14   there's a delivery from one of those zones that's 176 miles,
  

15   you would get credit for 175, but not for 176.
  

16      Q.  Okay.  So maybe the way I should ask the question is,
  

17   have you explored what counties outside of California that
  

18   would potentially be eligible, dairy farmers located in what
  

19   counties outside of California could potentially be eligible to
  

20   receive credits?  Have you looked at that?
  

21      A.  No.  I think any shipment would have the opportunity to
  

22   get 175 miles or whatever they actually travelled.
  

23      Q.  Okay.
  

24      A.  If it was 50 miles, they would only get 50 miles, if
  

25   that's what the actual transport was.
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 1      Q.  Okay.  But the intent of all counties is referring to
  

 2   all counties in the U.S.
  

 3      A.  Somebody chose to send a delivery from the Louisiana to
  

 4   Los Angeles, they could get 175 miles of transportation
  

 5   assistance and they would eat the remaining 2,500.
  

 6      Q.  Okay.  Just wanted to be clear.
  

 7      A.  Fair enough.
  

 8      Q.  Thank you.
  

 9       JUDGE CLIFTON:  What other questions are there before I
  

10   invite redirect?  Mr. Beshore, redirect, please?
  

11                      REDIRECT EXAMINATION
  

12   BY MR. BESHORE:
  

13      Q.  Just one question on redirect, and maybe we should have
  

14   made this point earlier.  Is it the intention, while we haven't
  

15   gone into language regarding payments here, is it the intention
  

16   that producers outside of the marketing area who may receive
  

17   transportation credits, would share in the expense of that from
  

18   the pool of those transportation credits?
  

19      A.  That would also be true.
  

20      Q.  I don't -- and so if there's some need to address other
  

21   language in the proposal that would make that clear, we're
  

22   going to do that on the brief?
  

23      A.  That's correct.
  

24      Q.  Okay.  That's all.
  

25       JUDGE CLIFTON:  Are there any further questions?  None.
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 1   Thank you.  That completes Mr. Hollon's testimony as to this
  

 2   topic.
  

 3       MR. BESHORE:  Mr. Hollon will continue.  We do not have a
  

 4   prepared statement, but he does have some further testimony
  

 5   which, which we will provide through examination.
  

 6                       DIRECT EXAMINATION
  

 7   BY MR. BESHORE:
  

 8      Q.  Okay.  So, Mr. Hollon, were -- you were not here
  

 9   yesterday, but Mr. Schad, in his testimony -- maybe you read
  

10   this Monday while you, no, you weren't here then, either.
  

11   Okay.  Mr. Schad, in his rebuttal testimony, presented some
  

12   information from Land O'Lakes with respect to sales in the year
  

13   2014, at less than Federal Order prices and some other
  

14   information with respect to Land O'Lakes sales in 2014.  And he
  

15   asserted in that statement that you would provide similar
  

16   information with respect to Dairy Farmers of America's
  

17   operation in the Federal Order system during 2014.  You are
  

18   aware of that?
  

19      A.  I am aware.
  

20      Q.  And are you prepared to provide information with
  

21   respect to those subjects for, or on behalf of Dairy Farmers of
  

22   America with respect to its operations?
  

23      A.  Yes, I am.
  

24      Q.  Okay.  So let's begin, then, sort of proceed
  

25   geographically perhaps, or however you want to proceed.  Let's
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 1   talk about sales at less than class prices.
  

 2          Do you have information on what volume of sales in
  

 3   Federal Order areas, DFA may have had during 2014?  And let's
  

 4   preface that for context, when you presented it before.  Just
  

 5   give us an overview of the areas, of the Federal Orders where
  

 6   the DFA markets some milk and with which you are familiar with
  

 7   their marketing of milk.
  

 8      A.  Okay.  For the purpose of day-to-day business, DFA's
  

 9   divided into seven operational areas, where one of the main
  

10   responsibilities of each of those areas, totally aside from
  

11   governance, but involved in marketing, is moving milk from farm
  

12   to plant on a daily basis.  I think this week the estimate was
  

13   that we would be transporting 2,666 loads of milk a day all
  

14   across the country, and from California to the Atlantic.
  

15      Q.  When you say loads, that's a, you are talking about
  

16   tanker loads?
  

17      A.  A 50,000 pound tanker load of milk is the equivalent
  

18   unit of measure.
  

19      Q.  Okay.  So what Federal Order markets are then
  

20   encompassed in that operation?
  

21      A.  That would encompass all Federal Order markets with the
  

22   exception of Order 131, where we do have a producer located in
  

23   that marketing area, but his milk is marketed in the Southwest
  

24   Order, and we have producers in the Pacific Northwest Order,
  

25   but those are marketed through Dairigold.  All of the rest of
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 1   the Orders from those two the East are directly marketed by
  

 2   DFA.
  

 3      Q.  Okay.  So the Order 1 in the Northeast?
  

 4      A.  The Northeast Order, the Appalachian Order, the
  

 5   Southeastern Order, the Florida Order, the Upper Midwest and
  

 6   Central Orders, the Mideast Order, and the Southwest Order.
  

 7      Q.  Okay.  Very good.  Now, in 2014 in those orders, what
  

 8   information do you have with respect to the extent of sales of
  

 9   milk at less than Federal Order prices, pooled sales of milk at
  

10   less than Federal Order prices?
  

11      A.  In the Southeastern Orders that number would be, for
  

12   2014, 5.1 percent, and that would be the largest of any.  And
  

13   in that Order, in that geography, the Florida Order, the
  

14   Southeast Order, and the Appalachian Order.  And our, to my
  

15   knowledge there are only three plants that do any seasonal
  

16   balancing.  So a small cheese plant in Uniontown, Alabama; a
  

17   diversified plant in Glasgow, Kentucky; and that plant also
  

18   owns an operation in Springfield, Kentucky.  And if you were to
  

19   have the entirety of those plants' capacity, which is not
  

20   possible, we would have 40 loads of milk a day.  And at the
  

21   time when balancing is at its greatest, there are at least
  

22   seven different entities knocking on that door looking for that
  

23   space.
  

24          With regard to the Mideast Order --
  

25      Q.  Let's stop, if you would.  If I could interrupt you in
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 1   the Southeast Orders just for a minute.  So those are high
  

 2   Class I utilization Orders, correct?
  

 3      A.  Absolutely.
  

 4      Q.  So in, perhaps it's counterintuitive to discussions
  

 5   that we have had at this hearing, but the need for market
  

 6   clearing transactions out of the area and at, sometimes, at
  

 7   prices less than class prices is greatest in high Class I areas
  

 8   as opposed to manufacturing areas; is that correct?
  

 9      A.  That's generally true.  Just again, as an example, we
  

10   have already started discussing those needs for this Christmas
  

11   holiday season, and noting the calendar that Christmas is on a
  

12   Friday, quite likely many of the customers will be down Friday,
  

13   Saturday, and Sunday.  So that will be three days of milk that
  

14   will need to be balanced somewhere, much of which will leave
  

15   the geography of the Southeast Order and be balanced in Texas,
  

16   some in New Mexico, some in Indiana, some in Ohio.  And in the
  

17   Upper Midwest, there will be milk into Minnesota and Wisconsin
  

18   that contributes to that volume.
  

19          And I would also mention that Mr. Williams, from
  

20   Georgia, when he testified, he made note of the same scenario,
  

21   the same situation, that balancing capacity was very limited in
  

22   the Southeast.
  

23      Q.  Okay.  So when you say plants are down, just for
  

24   clarity, you mean customers that commercial, that are
  

25   commercial outlets that are buyers for milk in the Southeast,
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 1   processors of milk in the Southeast are not operating during
  

 2   those days?
  

 3      A.  That's right.  The Class I and Class II demand
  

 4   customers, which are the overwhelming predominance of purchase
  

 5   power in that market would close their plants for, some three,
  

 6   all three of those days, some two of those days.
  

 7      Q.  Okay.  But the cows don't take those days off?
  

 8      A.  We haven't figured that out yet.
  

 9      Q.  Okay.  So let's go on then, to other Order areas and
  

10   your, the incidents of low class sales in 2014.
  

11      A.  In the Southeast Order, which would encompass Texas and
  

12   New Mexico, 7/10th of one percent of our sales there would be,
  

13   have been in any way below class, and that would encompass not
  

14   only our own business, but there's a common marketing agency
  

15   there accounts for just under 80 percent of the marketplace
  

16   sales.
  

17      Q.  And when you say the marketplace, you are talking about
  

18   the Southwest Federal Order?
  

19      A.  Correct.
  

20      Q.  Okay.  So the .7 percent is then the percentage of 80
  

21   percent approximate, almost 80 percent of the Southwest Order's
  

22   total volume during 2014?
  

23      A.  That would be right.
  

24      Q.  Now, the balance of sales in Southwest Order, is it
  

25   fair to say then, that the balance of the sales are at, and the
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 1   overwhelming amount of them are substantially above Federal
  

 2   Order minimum prices?
  

 3      A.  That would also be correct.
  

 4      Q.  Including the sales to cheese plants in that Order?
  

 5      A.  That would be correct, also.
  

 6      Q.  Okay.  And there are several, two, you know, major
  

 7   large cheese plants in New Mexico that are supplied with milk
  

 8   from that Order, correct?
  

 9      A.  That is correct.
  

10      Q.  Okay.  By the way, are the -- are there plans that have
  

11   recently been announced for substantial investment in cheese
  

12   manufacturing capacity in the Southwest Federal Order area?
  

13      A.  That is correct.  The Southwest cheese plant, which is
  

14   jointly owned by three of the, the three members of the agency
  

15   and Glanbia, announced a tremendous expansion over the next two
  

16   and a half to three years of the plants in Clovis, will
  

17   increase the milk throughput, as well as some of the other,
  

18   some of the whey processing.
  

19      Q.  Okay.  And I think I saw some, you know, newsletters,
  

20   $130, $140 million investment.  Does that sound about right?
  

21      A.  That sounds reasonable.  I don't remember the numbers,
  

22   but it's a tremendous investment.
  

23      Q.  Okay.  And that's an investment that's being made by
  

24   the owners of that plant in order to continue to, in order to
  

25   expand the production of cheese at prices, at Federal Order or
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 1   above, correct?
  

 2      A.  That is correct.
  

 3      Q.  Okay.  So let's go on, then, to the next Order or
  

 4   regional area.
  

 5      A.  The next the next three are combined.  And that would
  

 6   be the DFA Central area, which includes geography from the
  

 7   Texas/Oklahoma border north to the Canadian border, and from
  

 8   the Kansas/Colorado border on the west, east to the
  

 9   Indiana/Illinois border, and that would encompass pretty much
  

10   all of Federal Orders 32 and 30.  Also, DFA's Mideast
  

11   operational area which markets primarily in the Order 33, and
  

12   DFA's Northeast area which markets primarily in Order 1.  And
  

13   data from those three stats indicate for 2014, a range of 1.4
  

14   to 1.9 percent, any sales were made to an underclass price.
  

15      Q.  Okay.  Now, in those areas, do you have information
  

16   with respect to the other 98 plus percent of sales for
  

17   Class III purposes, for cheese making purposes, and the range
  

18   of prices that were applicable to those sales?
  

19      A.  I do.  In the Northeast area, our marketing staffs
  

20   there indicated for calendar 2014, prices for cheese or
  

21   Class III sales, ranged anywhere from $1.20 to $1.25 per
  

22   hundredweight over Class III for our range of customers
  

23   primarily in the Order 1 area.  In the Order 32 and 30 area,
  

24   give some geographic breakdown further there, but in the
  

25   Minnesota and Wisconsin sections of that market, our sales
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 1   there averaged between $1.40 per hundredweight and $1.85 per
  

 2   hundredweight, to a wide range, a broad range of Class III
  

 3   customers.
  

 4       JUDGE CLIFTON:  Are you saying more than Class III?
  

 5       MR. HOLLON:  Yes, ma'am.
  

 6       JUDGE CLIFTON:  Okay.
  

 7       MR. HOLLON:  And in the Iowa and Kansas City and Southern
  

 8   Kansas and Oklahoma markets, to Class III customers in those
  

 9   areas, anywhere from $1.82 to $2.08 over Class III for calendar
  

10   year 2014.  I think that covers the geography.
  

11           And there would be a wide, a large number of
  

12   manufacturing plants in which we sell to, most are done on a
  

13   contractual, they are all done on a contractual basis of some
  

14   sort that specify volumes, prices, and duration.
  

15   BY MR. BESHORE:
  

16      Q.  Okay.  To your knowledge, are the prices, DFA's prices
  

17   of sales to cheese plants in those areas, representative of the
  

18   prevailing prices in of the marketplace?
  

19      A.  They are representative of the prevailing prices in the
  

20   marketplace.  Obviously, looking back at order statistics there
  

21   is a high Class III utilization, so there's a tremendous amount
  

22   of, first of all, a large number of plants and a large
  

23   competitive environment, so that would be reflective of what
  

24   the competitive footprint is in that area.
  

25      Q.  Okay.  In all of those plants we can, in all of those
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 1   areas then, we can look at the cheese in terms of the
  

 2   competitive value of milk in the Federal Order system, for use
  

 3   to produce cheese for the entire year 2014, we can look at the
  

 4   volumes in those Orders, and with your price information, and
  

 5   have a good idea of the cost of milk for cheese making for
  

 6   Federal Order, for plants purchasing in the Federal Order
  

 7   system in 2014?
  

 8      A.  Absolutely.
  

 9      Q.  Okay.  Did you have a weight, a weighted average for
  

10   those areas in aggregate?
  

11      A.  Not in aggregate, but in the Upper Midwest areas, a
  

12   weighted average, when I referred to Minnesota, Wisconsin,
  

13   Iowa, St. Luis, Oklahoma, that weighted average of all premiums
  

14   included, including the negative premiums I referred to
  

15   earlier, was $1.69 per hundredweight.  And in the Order 1 area,
  

16   that range was vary narrow from $1.20 to $1.25, so the weighted
  

17   average would be very tightly bound inside that number.
  

18      Q.  Okay.  Now, you mentioned, Mr. Hollon, that DFA and DFA
  

19   system, you're responsible for marketing in excess of 26,000
  

20   tanker loads of milk from farm to plant everyday.  Correct?
  

21      A.  Correct.
  

22      Q.  Okay.
  

23       JUDGE CLIFTON:  Could you give me that number again, if you
  

24   have it handy?  I didn't get it all written down.
  

25       MR. HOLLON:  2,666 was the estimate for this week.
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 1       JUDGE CLIFTON:  And that's loads of milk per day?
  

 2       MR. HOLLON:  Correct.
  

 3   BY MR. BESHORE:
  

 4      Q.  So a week in November, just, how does that relate to
  

 5   production on a year-round basis?  It is towards the low point?
  

 6      A.  It would be towards the low point.  If you used a
  

 7   seasonal swing of 20 percent, you would have 120 percent times
  

 8   that for March and April, May, June.
  

 9      Q.  Is 20 percent approximate seasonal swing in aggregate
  

10   you might experience?
  

11      A.  That would probably be a reasonable -- it's obviously
  

12   much higher in the Southeast.  You might even approach 30 or 35
  

13   percent there.  When you get into the Southwest area would be
  

14   smaller.  The Northeast and Mideast and Upper Midwest would be
  

15   in between those numbers.
  

16      Q.  Okay.  So I want you to now just -- just tell us how
  

17   that milk is directed, how it's sold in terms of where the
  

18   first, where the first milk goes, where the second milk goes,
  

19   and where that final market clearing milk goes, and I want, I
  

20   want you to think about the context of the discussion that we
  

21   have had in this hearing about the, whether there is a need for
  

22   the Class III price to be a market clearing price.
  

23      A.  In our system where those volumes are a good market on
  

24   a daily basis, again, much contractual, much on the agreements
  

25   with, long-standing agreements with customers across all
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 1   classes, and so most everyday Class I milk moves according to
  

 2   the demand orders of those customers.  There is no market
  

 3   clearing that takes place in the Class I space.  We have sales
  

 4   to Class II customers that fit that same definition; yogurt
  

 5   plants, ice cream plants to some extent, cultured product
  

 6   plants, that are also on a demand basis and have their, place
  

 7   their orders.  So a much more, I'd say balancing arrangement,
  

 8   we'll have ice cream customers that will take weeks off at a
  

 9   time, and obviously early in the spring heads into summer, want
  

10   large volumes of milk.
  

11          Our Class III customers are described by demand sales.
  

12   Those take place in all the Orders we operate in.  Those are
  

13   numbers of loads and volumes of milk per day, negotiated
  

14   prices.  At times there is seasonal balancing that's priced
  

15   into those sales, but that's part of the demand terms.  I think
  

16   Ms. Taylor mentioned, in her understanding of Leprino's
  

17   relationships with DFA, that there is some seasonal balancing
  

18   that goes into those prices where their plants runs five days,
  

19   six days, or seven days, but those are all pre-agreed demand
  

20   and at prices over minimum.
  

21          With regard to Class IV sales, we have a very small
  

22   amount of Class IV fat demand sales.  We do have some.  And we
  

23   have a very small amount of Class IV, nonfat dry milk or milk
  

24   powders demand sales.  But we operate a range of a dozen plants
  

25   scattered around the country.  Those plants are in Adrian,
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 1   Michigan; we'll do them alphabetically.
  

 2      Q.  Let me get the exhibit.
  

 3      A.  Okay.
  

 4      Q.  Which -- you have a map?
  

 5      A.  I have a map.
  

 6      Q.  That shows those locations.  And I would like to ask
  

 7   that this document be marked as the next exhibit, your Honor.
  

 8       JUDGE CLIFTON:  Very fine.  It will be 193.
  

 9            (Thereafter, Exhibit 193, was
  

10            marked for identification.)
  

11       JUDGE CLIFTON:  We're distributing the map.  It's been
  

12   marked as Exhibit 193.  Please raise your hand if you still
  

13   need a copy.  It appears that everyone has one.
  

14   Mr. Beshore, you may proceed.
  

15   BY MR. BESHORE:
  

16      Q.  Okay.  Now, I interrupted you, Mr. Hollon, as you were
  

17   beginning to describe the locations of certain Dairy Farmers of
  

18   America plants.  So do you have Exhibit 193 now?
  

19      A.  I do.
  

20      Q.  Okay.  And could you just continue with your, with your
  

21   testimony and referencing Exhibit 193 as appropriate?
  

22      A.  Geographically, looking in the northeast, there are
  

23   plants in Reading and Middlebury Center, Pennsylvania; in
  

24   Linwood, New York, those plants do a variety of milk powders
  

25   and skim products.  I would also say in New England we have an
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 1   arrangement with the Cooperative member of DFA's St. August
  

 2   Co-op, and they have a drying and condensed milk facility in
  

 3   Vermont that fits this definition.
  

 4      Q.  That's not -- that's not, it doesn't show in 193?
  

 5      A.  That's correct, it is not on this map, but it is part
  

 6   of the network.  Cass City, Michigan, is a condensing
  

 7   operation; Adrian, Michigan, is a condensing and drying
  

 8   operation; Goshen, Indiana, is a condensing and drying
  

 9   operation; Winthrop, Minnesota, is a condensed milk
  

10   manufacturing facility.  In Portales, New Mexico there is a
  

11   very large drying facility.  Fort Morgan, Colorado, also a very
  

12   large drying facility.  Beaver, Utah, is a condensed milk and
  

13   small, a condensed milk facility, there's no drying there.  In
  

14   Fallon, Nevada, is a milk drying facility.  And in Hughson,
  

15   California, a milk drying, condensing and a small amount of
  

16   butter manufacturers there.
  

17          And so these facilities are invested in by the
  

18   Cooperatives.  There is some amount of demand business there,
  

19   but we simply can't devote a tremendous amount of capacity
  

20   because it's needed for market clearing transactions when those
  

21   take place.
  

22          I would perhaps point out that the plant in Portales,
  

23   New Mexico, I think it's at full capacity.  It's approximately
  

24   150 loads per day.  Today, I think the schedule indicates 20
  

25   loads of milk will be there.  Probably in about six weeks,
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 1   there will be 150 loads scheduled to go through the plant, with
  

 2   as many as 150 more sitting on the lot waiting to be processed.
  

 3   And all of those, when you get to that point, all of that
  

 4   product pretty well ends up in nonfat dry milk powders, for
  

 5   which there is not necessarily a committed or demand sale for.
  

 6   So there is where the market balancing capacity takes place.
  

 7   And the market balancing, to consider cheese manufacturing as
  

 8   market balancing simply doesn't, the data doesn't fit that
  

 9   definition.  And that's not to say that there is zero, because
  

10   again, at the peak balancing times, there will be some milk
  

11   balanced in cheese manufacturing, but a very, very small
  

12   amount.
  

13      Q.  Okay.  So is it fair to say, in conclusion, that cheese
  

14   manufacturing in the dairy marketplace today in the Federal
  

15   Milk Marketing Orders in the United States, is a demand-driven
  

16   business in terms of its production?
  

17      A.  That would be our experience and knowledge of the
  

18   marketplace.  That it is a demand-driven arrangement.  We have
  

19   very few sales to cheese plants where they are building
  

20   inventory for an Order that doesn't exist.
  

21      Q.  Some of that, I suppose, could relate to the fact that
  

22   there is no longer a Commodity Credit Corporation sale for
  

23   cheese, or market for cheese, as at one time there was, so that
  

24   if cheese plants wanted to produce inventory for that market
  

25   they could.
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 1      A.  That would be one factor.
  

 2      Q.  Okay.  So do you have any other comments about the, you
  

 3   know, the overall operations of marketing 2660 or more tanker
  

 4   loads of milk from farm to plant everyday, and which uses fit
  

 5   into the demand versus the market balancing elements of that?
  

 6      A.  I do not.
  

 7      Q.  Okay.  One final, I would like to just ask for your
  

 8   comments or thoughts on one final topic.  With respect to the
  

 9   proposed pooling arrangements for the California Federal Order
  

10   that have been put on the table or suggested in the Proposal 2.
  

11   Now, those have been modeled, testimony has indicated under,
  

12   modeled under the Order 30 regulations.  You are aware of that?
  

13      A.  Yes.
  

14      Q.  And you have, you market milk in Order 30 and have some
  

15   experience with those with those provisions, correct?
  

16      A.  That is correct.
  

17      Q.  Okay.  So do you have any thoughts about how those
  

18   would operate in a California marketplace?
  

19      A.  Well, in reviewing some of the proposal language, if
  

20   you look at Section 7.E, it does allow for a unit of handlers.
  

21   I can't say that every single Order allows for that, but I
  

22   think they do.  And many Orders, we operate with other
  

23   cooperatives as the unit of handlers for pooling purposes and
  

24   to more efficiently serve the market.  If we were to have that
  

25   provision available in California, we -- a California Order, as
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 1   we have indicated, the three cooperatives would account for
  

 2   about 75 percent of the milk.
  

 3          Under a pooling, depooling, repooling arrangement as
  

 4   outlined by the language in Proposal 2, at approximately
  

 5   anytime we could take 20 percent of our unit, our supply, our
  

 6   supply plant unit, if you will, take it off the market in one
  

 7   month and put it back on in the next month with absolutely no
  

 8   limitation under that.  So that our 75 percent of the market,
  

 9   and taking 20 percent of our 75 percent off, would be 15
  

10   percent of the pool or in the range of 500 million pounds of
  

11   milk a month.  And with the 125 and 130 percent depooling,
  

12   repooling limits, arrangement, there would simply be no
  

13   limitation to the desire to do that, which would create a, at
  

14   the very least, an interesting pricing arrangement where one
  

15   month Class IV handler may have a price advantage in paying
  

16   producers, the next month the Class III handler, flipping back
  

17   the following month.  And in order to maximize that, you may
  

18   look at doing it two or three months at a time, if you think
  

19   you are that good at projecting prices.
  

20          When you compare that to the situation in Order 30, two
  

21   things sort of jump out.  One is certainly the presence of
  

22   quota and the impact on the blend price in the California
  

23   Order, but you also have a significant difference in the
  

24   concentration of handlers.  A similar Order unit system in
  

25   Order 30 is composed of, I think, certainly more than 50
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 1   entities.  And the ability for those 50 entities to do
  

 2   something is somewhat constrained especially by the sheer
  

 3   number of them.  In the proposed California Order, there would
  

 4   be a lot less or a lot fewer number of handlers, and the
  

 5   Cooperatives themselves would represent a very large slice of
  

 6   those handlers, so the Proposal Number 2 would, in our view,
  

 7   result in some fairly unruly pooling, repooling maneuvers,
  

 8   which we discussed in earlier testimony, and so we think that
  

 9   would not contribute to orderly marketing.
  

10      Q.  So the market structure in Order in California, is much
  

11   more concentrated on the buy side as well as the on the sell
  

12   side than it is in Order 30?
  

13      A.  Absolutely.
  

14      Q.  Okay.  Do you have anything else you want to add at
  

15   this point?  Last chance.
  

16      A.  I think I would make one other comment about just the
  

17   general price level of manufactured goods and the indication
  

18   that prices would, if there was a California Order, that prices
  

19   for manufactured goods would deteriorate greatly because of,
  

20   you know, perhaps the perceived large increase in milk supply,
  

21   which we discussed we don't think would be the case.  But I
  

22   would note if we look backwards in the industry over the last
  

23   ten years, there have been at least three instances where there
  

24   have been tremendously charge cheese plants who, you know,
  

25   Greenfield, one would be in Clovis, New Mexico, Southwest
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 1   Cheese.  Just a few years later in Dalhart, the Hilmar group
  

 2   built an extremely large plant, and the most recent large plant
  

 3   is the Leprino plant in Greeley, Colorado.  And based on, you
  

 4   know, our market information, if you were to take the Upper
  

 5   Midwest and Northeast plant expansions and aggregate them, you
  

 6   would aggregate them into a plant that was at least as big
  

 7   collectively as any one of these.  And yet, U.S. cheese prices
  

 8   haven't sunk to world levels, the market has absorbed it.  It
  

 9   didn't do it instantly, but it recalibrated.
  

10          I just think it is -- it's not credible to think that,
  

11   you know, a California Order resulting in an increased milk
  

12   supply, which is not necessarily our view, would destroy cheese
  

13   prices.
  

14      Q.  Okay.  Thank you.  No further questions for Mr. Hollon.
  

15       JUDGE CLIFTON:  Who will be the first to ask additional
  

16   questions of Mr. Hollon?  Mr. English, thank you.
  

17       MR. BESHORE:  Your Honor, if I might?
  

18       JUDGE CLIFTON:  Yes, Mr. Beshore.
  

19       MR. BESHORE:  I neglected to move for the admission of
  

20   Exhibit 193.  At this time, I would like to do that.
  

21       JUDGE CLIFTON:  Does anyone wish to question Mr. Hollon
  

22   about Exhibit 193 before determining whether you object?  No
  

23   one.  Is there any objection to the admission into evidence of
  

24   Exhibit 193?  There is none.  Exhibit 193 is admitted into
  

25   evidence.

8091



TRANSCRIPT OF PROCEEDINGS-VOL. XXXX

 1            (Thereafter, Exhibit 193, was
  

 2            received into evidence.)
  

 3                        CROSS-EXAMINATION
  

 4   BY MR. ENGLISH:
  

 5      Q.  Chip English.
  

 6           Good morning, again, Mr. Hollon.
  

 7      A.  Good morning, Mr. English.
  

 8      Q.  So first, you talked about DFA having 2,666 tanker
  

 9   loads of milk a day, correct?
  

10      A.  Correct.
  

11      Q.  I was looking online while you were testifying, and it
  

12   looks like for 2014 there was total milk production in the
  

13   United States of 206,046,000,000 pounds.  Would you that sound
  

14   right to you?
  

15      A.  Say it again?
  

16      Q.  206,046,000,000 pounds of milk production, does that
  

17   sound right?
  

18      A.  Yes.
  

19      Q.  And using the 50,000 pound tanker, that came out to
  

20   about 11,300 tankers per day?
  

21      A.  Sounds right.
  

22      Q.  Okay.  Which would mean that DFA has the market share
  

23   of approximately 23 and a half or 23.6 percent.  Does that
  

24   sound about right?
  

25      A.  That sounds about right.
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 1      Q.  So that leaves about 8,500 tanker loads a day that you
  

 2   don't have information about, correct?
  

 3      A.  Correct.  No, I would say that's incorrect because we
  

 4   do operate in the marketplace, and we do have knowledge of
  

 5   other activities.  I won't say we have knowledge of all,
  

 6   whatever your number was, but to say zero would be incorrect.
  

 7      Q.  All right.  But you don't have necessarily direct
  

 8   knowledge of what's happening in the pricing of those 8,500
  

 9   tanker loads, correct?
  

10      A.  Not direct knowledge, but again, you know, markets are
  

11   competitive, and so what you are able to charge or negotiate is
  

12   somewhat in relationship to what others do.
  

13      Q.  Okay.  So one of those areas where you might get market
  

14   information is Dairy Market News, correct?
  

15      A.  Yes.
  

16      Q.  Okay.  And I note, you weren't here yesterday, so I'm
  

17   going to ask you some of the same questions I asked Mr. Schad.
  

18   You provided data, some information with respect to 2014 and
  

19   not 2015, correct?
  

20      A.  Correct.
  

21      Q.  And it's annual data, not monthly or even weekly data,
  

22   correct?
  

23      A.  Correct.
  

24      Q.  So would you agree with me, looking at the May 29,
  

25   2015, Dairy Market News, that there certainly are times when
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 1   milk is reported as selling as surplus milk and selling below
  

 2   class prices, correct?
  

 3      A.  I would agree.
  

 4      Q.  So for instance, if that report from May 29 of this
  

 5   year says a few loads of Midwest surplus milk sold at $10 below
  

 6   class this week, more loads are selling near $7 below, and milk
  

 7   more widely available as to timing location now sells at $6
  

 8   under, you wouldn't have information to disagree with that
  

 9   statement from Dairy Market News, would you?
  

10      A.  I wouldn't have any information that would directly
  

11   collaborate that.  I'm not aware that we sold any milk at those
  

12   price ranges that I know of, but I understand the Dairy Market
  

13   News system and how it works.
  

14      Q.  Now, actually, that does raise a digression question.
  

15   When you talked about this, these issues, those were DFA sales
  

16   of DFA milk that you were talking about?
  

17      A.  It was -- there's -- there are some markets where we do
  

18   market milk for other people, but that's part of the network.
  

19   So to say that it is a hundred percent DFA milk, I don't know
  

20   that I can say that.
  

21      Q.  Well, what about sales to DFA plants of non-DFA or
  

22   non-DFA sort of affiliated sales in the milk?  Do you -- do you
  

23   have information about sales to DFA plants by entities for
  

24   which DFA does not have, it's not even DFA milk or sales that
  

25   DFA is responsible for?
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 1      A.  I'm sorry, I got lost in your question.  Do it again.
  

 2      Q.  What about purchases by DFA plants of milk that is not
  

 3   DFA milk or milk that DFA regularly markets for others?
  

 4      A.  I'm going to try to parse your question the way I heard
  

 5   it.  First, you said purchases by DFA.
  

 6      Q.  Purchases, you have all these plants you talked about
  

 7   in your exhibit, correct?
  

 8      A.  Yes.
  

 9      Q.  Do you receive milk at those plants at times that is
  

10   milk other than DFA milk or other than milk that is marketed
  

11   regularly by DFA?
  

12      A.  Very rarely.
  

13      Q.  Okay.  So going back to Dairy Market News, and I think
  

14   an answer to a question from Mr. Beshore, that that same
  

15   page -- that same page, Page 3 of the that Dairy Market News,
  

16   says, "Some of the production will go to current demand and
  

17   some will be held in inventory for future sales."  So some,
  

18   when people can buy milk below class, that means that they
  

19   actually do lay product aside for future sales, correct?
  

20      A.  Yes, that can happen.
  

21      Q.  And then the next sentence is, "Most cheese makers are
  

22   happy to increase schedules to the max to accommodate
  

23   discounted milk."  Are you familiar with that?
  

24      A.  I don't think I would characterize it "to the max" and
  

25   with that direction, but at holiday periods those are known in
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 1   advance that they are going to happen, so if cheese makers have
  

 2   capacity, they will negotiate for volumes.
  

 3      Q.  Does Dairy Farmers of America have a Board directive to
  

 4   not sell milk under class, under long-term contract?
  

 5      A.  I don't -- I don't know if there's a Board directive or
  

 6   not.  That's obviously not the practice, that's not the goal,
  

 7   and you obviously wouldn't be around very long if you did that,
  

 8   but I can't tell you if there is or there is not a Board
  

 9   directive.
  

10      Q.  But are you aware that DFA does have a spot agreement
  

11   to buy milk at $5.00 and $10.00 under regular basis?
  

12      A.  To buy spot milk?
  

13      Q.  To buy spot milk at $5.00 to $10.00 under?
  

14      A.  I am not aware that we have agreements to buy spot milk
  

15   at $5.00 or $10.00 under class price on a regular basis.
  

16      Q.  Does DFA, in West Texas and New Mexico, shouldn't I
  

17   say, doesn't DFA in West Texas and New Mexico pay below minimum
  

18   class prices to the dairy farmers?
  

19      A.  I would say at times, yes.
  

20      Q.  Okay.
  

21      A.  I think we discussed marketing in West Texas and New
  

22   Mexico in earlier testimony, correct?
  

23      Q.  I believe we did, and I'm sure I've forgotten what we
  

24   discussed.
  

25      A.  At least one of the points that we discussed was the
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 1   capacity in that market is not adequate to clear all the time,
  

 2   so we do move milk out of West Texas and New Mexico to balance,
  

 3   and a portion of that balancing cost is reflected in the
  

 4   question you just asked.
  

 5      Q.  How much milk has Dairy Farmers of America sold to
  

 6   Hilmar below class in the last three years?
  

 7      A.  I don't have a number.
  

 8      Q.  Would you agree that you have, DFA has sold milk to
  

 9   Hilmar at prices that are under class prices?
  

10      A.  On a spot basis, I would agree.
  

11      Q.  Given your position about pooling or depooling at this
  

12   proceeding, are you going to, does DFA anticipate going to the
  

13   other Federal Orders and ask the depooling provisions be
  

14   removed?
  

15      A.  I do not anticipate that.
  

16      Q.  If I may confer just for a moment.  One of the
  

17   blessings of this hearing, and I'll be talking about that in
  

18   answer to Mr. Francis' questions, is the wonderful fact that we
  

19   have this on the Internet.  That can also be a curse.
  

20       JUDGE CLIFTON:  I would like five minutes to get something
  

21   to drink.  So let us all stretch for about five minutes, and
  

22   then expect to go back on record in about 10:27.
  

23       (Whereupon, a break was taken.)
  

24       JUDGE CLIFTON:  We're back on record at 10:27.  Now it is
  

25   10:28.  Mr. English?
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 1       MR. ENGLISH:  Your Honor, I was asked off the record, that
  

 2   was the report for the week of May 25 to 29 of this year, it
  

 3   was Page 3, it was referring to the Upper -- not the Upper --
  

 4   the Midwest markets, just for clarity.
  

 5           Your Honor, I am prepared to yield the floor.  I may
  

 6   get some questions from my team, and if they come, if they do
  

 7   happen, they happen while he's still on the stand, then I would
  

 8   ask them.  And if they don't happen at all or if they happen in
  

 9   an untimely way, then I'm done.
  

10       JUDGE CLIFTON:  Thank you, Mr. English.  Who next has
  

11   questions for Mr. Hollon?
  

12       MR. HOLLON:  As they say on the Exchange, going once, going
  

13   twice --
  

14       JUDGE CLIFTON:  You are not a commodity.
  

15       MR. HOLLON:  I think thanks.
  

16       JUDGE CLIFTON:  Redirect, Mr. Beshore?
  

17                      REDIRECT EXAMINATION
  

18   BY MR. BESHORE:
  

19      Q.  Two real quick things.  The days in May that were
  

20   referenced in the, that time period in May that was, of this
  

21   year, that was referenced in the Dairy Market News reports,
  

22   does that have any significance in terms of milk marketing?
  

23      A.  No, that would be right on top of the Memorial Day
  

24   weekend, which is when Memorial Day weekend, Thanksgiving week,
  

25   Christmas Eve, Christmas Day, the day after, New Year's Eve,
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 1   New Year's Day, the day after, those are typically the most
  

 2   difficult balancing periods.  And for example, when I referred
  

 3   to the fact that our own plants during that time would be full,
  

 4   then our own plants would be full.  And it was just a
  

 5   tremendous amount of milk during this Memorial Day season, and
  

 6   so that would be, again, one of the most difficult times to
  

 7   have.  And you would expect, I suspect, if we went to Memorial
  

 8   Day weekend in the prior year, Dairy Market News, there would
  

 9   be discussion of extra milk moving around the Upper Midwest.
  

10      Q.  Okay.  And just one final question, then.  Your
  

11   testimony about the price in the various markets, of course,
  

12   directly represents DFA and DFA marketing agency transactions,
  

13   such as the -- the agency in the Southwest, I don't know if we
  

14   got the name of that in the record, but just to be clear,
  

15   that's involved in marketing 80 percent of the milk in that
  

16   Order, what's that called?
  

17      A.  Great Southwest Agency, GSA is its acronym and what
  

18   it's known by.
  

19      Q.  Okay.  So your information, your direct information is
  

20   for DFA itself and its affiliates in terms of marketing
  

21   agencies and combinations.  But we also have information from
  

22   Land O'Lakes, from Mr. Schad yesterday.  You are aware of that?
  

23      A.  He did put in similar information, correct.
  

24      Q.  And it's DFA's, it's necessary in DFA's business, and
  

25   it's your job and all those working for DFA's dairy farmers, to
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 1   know the marketplace, and know the prices and conditions of the
  

 2   marketplace; is that correct?
  

 3      A.  That's part of being a business in the marketplace, and
  

 4   we're no different.  And yes, we have people in every
  

 5   marketplace that do that kind of day-to-day intelligence
  

 6   information, buy, sell, call on customers, make sales, get
  

 7   turned down for sales.
  

 8      Q.  And is it your testimony that the information you have
  

 9   presented for this record in terms of DFA sales, and the
  

10   information that Dennis Schad has presented in terms of LOL
  

11   sales, plus your knowledge of the marketplace, that those are
  

12   representative of the Federal Order marketplace throughout the
  

13   country for last year?
  

14      A.  That would be accurate.  I would agree.
  

15      Q.  Thank you.
  

16       JUDGE CLIFTON:  Mr. English?
  

17                      RECROSS-EXAMINATION
  

18   BY MR. ENGLISH:
  

19      Q.  Chip English.
  

20           You recognize, of course, that I just pulled out an
  

21   example of the Dairy Market News?  Isn't it true that for a
  

22   good part of this year, Cooperatives, and others, in the Upper
  

23   Midwest and the Northeast were so stressed with milk, that milk
  

24   was being literally dumped for a good part of the year, not
  

25   just related to the holiday, correct?
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 1      A.  Correct.  There has been situations this year in
  

 2   balancing that has required milk to be dumped in Upper Midwest,
  

 3   Mideast, Northeast.
  

 4      Q.  So, for instance, moving away from the holiday and now
  

 5   I'm looking at the report precisely two weeks later than the
  

 6   one we were talking about for June 8 and June 12, if Dairy
  

 7   Market News says, "The world view from cheese plants this week
  

 8   is similar to last week," which would be the week after
  

 9   Memorial Day, correct?
  

10      A.  Uh-huh, yeah.  I'm assuming you got the right week.
  

11      Q.  Yeah.  So -- "Surplus milk is available in many
  

12   locations.  Reports of surplus milk at $5.00 below class are
  

13   heard in Wisconsin, Iowa and South Dakota.  In Ohio, some
  

14   surplus milk is being shipped around $4.00 below class."
  

15          Would that, based upon your memory and, you know,
  

16   Mr. Beshore's questions of you, or your knowledge of the
  

17   marketplace, would that be consistent with your recollection of
  

18   the marketplace?
  

19      A.  That could have happened in the marketplace.  I would
  

20   add to that, that while there's no quantities in the Dairy
  

21   Market News' report of fluid milk, that those would represent a
  

22   small percentage of the market.
  

23      Q.  A small percentage of the market is, you know, marginal
  

24   price for taking care of clearing the market, correct, sir?
  

25      A.  Say it again?
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 1      Q.  That's what's clearing the market, that last loads of
  

 2   milk, correct?
  

 3      A.  Correct.
  

 4      Q.  Thank you.  I have nothing further.
  

 5       JUDGE CLIFTON:  Are there other questions for Mr. Hollon on
  

 6   this topic?  Mr. Hollon, I think you are finished, and I thank
  

 7   you so much for all of the work that you have put in throughout
  

 8   this proceeding.
  

 9       MR. HOLLON:  Thank you.
  

10       MR. BESHORE:  Your Honor, our final rebuttal witness is
  

11   Dr. Erba, and he will be presented by Mr. Vlahos.
  

12       JUDGE CLIFTON:  An exhibit is being distributed, and
  

13   Ms. Elliott, I believe we'll be marking it as Exhibit 194.  Do
  

14   you agree?
  

15       MR. VLAHOS:  Your Honor, may I make a suggestion on that?
  

16   This is actually a completion of a document that was previously
  

17   identified.  During the testimony of Ms. Taylor the, by
  

18   Mr. Beshore, it was marked for identification Exhibit Number
  

19   62 -- 162, excuse me -- but the actual arithmetic was left open
  

20   to be completed by another witness.  Dr. Erba is going to be
  

21   that other witness.
  

22           During that testimony, there was inserted in the first
  

23   column from Ms. Taylor's testimony and her exhibits, the price
  

24   difference for hundredweight between the Proposal Number 2
  

25   using their WPC method of incorporating whey value in the
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 1   formulas, versus the existing Federal prices under Milk
  

 2   Marketing Orders, but the actual multiplication of that number
  

 3   that in the first column by the number in the second column,
  

 4   couldn't be done from the stand.  So it was agreed that it
  

 5   would be done later by another witness, and Dr. Erba has done
  

 6   that.  So I would suggest that rather than marking this 190,
  

 7   whatever that was, that it be marked 162A.
  

 8       JUDGE CLIFTON:  All right.  That sounds good.  Thank you.
  

 9   I'm looking at the 162 that I have left over, I didn't fill in
  

10   anything on my 162 while Ms. Taylor was testifying, so I don't
  

11   know about that part.  Mr. English?
  

12       MR. ENGLISH:  Chip English.  I don't object to doing it
  

13   that way.  I note that the document is different in one way, in
  

14   that the column that was on 162 after the Roman numeral Classes
  

15   was Price Difference for Hundredweight, and now it's Price
  

16   Difference for Hundredweight Using WPC Options, because
  

17   Ms. Taylor was asked, and did provide, two different numbers
  

18   for Class I and Class III based upon the two different --
  

19   again, I don't have an objection to being 162A, but I wanted to
  

20   make sure the record was clear that the two exhibit numbers are
  

21   different in that respect as well.
  

22       JUDGE CLIFTON:  Do you remember precisely the two different
  

23   numbers that Ms. Taylor testified to, Mr. English?
  

24       MR. ENGLISH:  Well, we wrote them down, and I don't know
  

25   whether --
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 1       JUDGE CLIFTON:  No, I don't mean that.  I'm sorry.  So one
  

 2   was the dry whey price and the other was the WPC was a
  

 3   concentration of 35 or something like that?
  

 4       MR. ENGLISH:  Yes, 34.
  

 5       JUDGE CLIFTON:  34?
  

 6       MR. ENGLISH:  Yes, and that was for Class I and Class III.
  

 7   Right, your Honor?  I just wanted to make sure that we had
  

 8   that.
  

 9       JUDGE CLIFTON:  What did you just add just now?  And that
  

10   was for Class I and Class III?
  

11       MR. ENGLISH:  Class I and Class III only had those
  

12   differences, because Class II and Class IV, the differences
  

13   don't factor into those calculations.
  

14       JUDGE CLIFTON:  Thank you.
  

15       MR. ENGLISH:  And again, I'm just trying to clarify the
  

16   record, I'm not trying to get in Mr. Vlahos' way and say it is
  

17   162A.
  

18       JUDGE CLIFTON:  Right.  We'll just have to look back at
  

19   Ms. Taylor's testimony.
  

20       MR. VLAHOS:  And I appreciate that clarification.
  

21   Actually, the added language that Mr. English was referring to
  

22   makes it clear which version we're talking about, so it's
  

23   really a clarification.
  

24       JUDGE CLIFTON:  Yes, thank you.  So, Ms. Elliott, you and I
  

25   will mark this document as Exhibit 162A.
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 1       MS. ELLIOTT:  Okay.
  

 2       MR. VLAHOS:  Thank you, your Honor.
  

 3                       DIRECT EXAMINATION
  

 4   BY MR. VLAHOS:
  

 5      Q.  Good morning, Dr. Erba.
  

 6      A.  Good morning.
  

 7      Q.  And I understand you have some testimony that you would
  

 8   like to offer in response to some of the issues that have been
  

 9   raised in this hearing, and some further concluding testimony
  

10   to offer.
  

11          But first, let's take up, tie up the loose end with
  

12   Exhibit number 162A.
  

13      A.  Before we proceed any further.
  

14          Your Honor, don't you have to recognize I have been
  

15   sworn in?
  

16       JUDGE CLIFTON:  Thank you.  I appreciate that.  Dr. Erba,
  

17   you remain sworn, but I would like you to again state and spell
  

18   your name.
  

19       DR. ERBA:  Of course.  Eric Erba, E-R-I-C, E-R-B-A.
  

20       JUDGE CLIFTON:  You know, this group can run this without
  

21   me from now on.  I love it.
  

22   BY MR. VLAHOS:
  

23      Q.  Dr. Erba, we had some discussion here about this
  

24   Exhibit 162A, and just for, make sure it is clear on the
  

25   record, could you tell us what this represents?
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 1      A.  The title of this is, Difference Between Federal Order
  

 2   Prices and Dairy Institute of California's Proposal 2 Prices,
  

 3   2014 Annual Total.  And it's subtitled The New California
  

 4   Discount.  And as you have mentioned, this has been entered, at
  

 5   least in part, in previous Exhibit 162.
  

 6      Q.  All right.  Could you explain what the numbers in the
  

 7   first column under the heading Price Difference Per
  

 8   Hundredweight Using WPC Option are?
  

 9      A.  The numbers that appear there are the ones that were
  

10   drawn from, as you said, Sue Taylor's testimony, plus the
  

11   exhibits that she had in that data.  I don't remember which
  

12   one, I think it was 161, but I'm not positive about that.
  

13      Q.  What about the numbers in the second column headed,
  

14   Pounds, where do those numbers come from?
  

15      A.  That was actually a part of Exhibit 162 at the day it
  

16   was entered.  Those pounds come -- those are annual totals
  

17   derived from CDFA data, one of the exhibits that was entered by
  

18   CDFA.
  

19      Q.  Now, the numbers in the first column have parens around
  

20   them, which means that under the proposal, Proposal Number 2,
  

21   using the WPC option, the differential in each Class was that
  

22   the Proposal Number 2 was less than the Federal Milk Market
  

23   Order prices, with the numbers indicated in parentheses,
  

24   correct?
  

25      A.  That's correct.
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 1      Q.  And then, what about the numbers in the final column,
  

 2   Difference?
  

 3      A.  Well, those were not filled in, and I was selected from
  

 4   a very esteemed group to be the provider of that information,
  

 5   and would you like me to go through those ones by one?
  

 6      Q.  Yes, please do.
  

 7      A.  Sure.  So for Class I it's just a simple calculation.
  

 8   The price difference that appears in that Column 2, the
  

 9   negative $0.7781, multiplied by the 5.2 billion pounds of milk
  

10   in Class I, results in a difference of, a lower difference of
  

11   $40.79 million.
  

12      Q.  Stop right there.  Just to make it clear, so that means
  

13   for Class I, the Proposal Number 2, with, using the WPC option,
  

14   would have resulted in a difference of less $40.79 million than
  

15   the Federal Order prices, correct?
  

16      A.  That's correct.
  

17      Q.  Okay.  Now continue.
  

18      A.  The same type of explanation for the row labeled Class
  

19   II, the negative $0.52, $0.52 a hundredweight, multiplied by
  

20   the 3.5 billion pounds that appears in the next column, results
  

21   in a net difference, a lower difference, $18.08 million.
  

22           Keep going?
  

23      Q.  Keep going, yes.
  

24      A.  The next row down labeled Class III, a difference of
  

25   $2.03 per hundredweight on 18.8 billion pounds of milk, a lower
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 1   number, a lower difference of $381.56 million, and a final row
  

 2   with the Roman Numerals Number IV, a negative $0.60 cents per
  

 3   hundredweight, multiplied by the 13.5 billion pounds of milk
  

 4   marketed as Class IV, a negative difference of $81.3 million.
  

 5           The final row in that table labeled Total, on
  

 6   41 billion pounds of milk, that's the total milk produced, 2014
  

 7   in California, a difference of negative $521.73 million.
  

 8      Q.  Can you compare that number, $521.73 million, with the
  

 9   general average monthly value of dollars in the pool, total
  

10   dollars in the pool?
  

11      A.  Sure.  The pool, total pool revenues in the last few
  

12   months, September and August, are right around $500 billion, so
  

13   this negative difference for the entire year represents one
  

14   entire months' worth of pool value from September or August or
  

15   July, they are all about the same.
  

16      Q.  Thank you.  Now, I understand you have some comments on
  

17   the subject of exempt quota.
  

18      A.  I do.
  

19      Q.  Is that correct?
  

20      A.  I do.  And this is the, a statement regarding the
  

21   California Producer Handlers Association, their proposal,
  

22   Proposal 2.
  

23          We recognize that exempt quota is rooted in the same
  

24   California statutes as regular quota and was granted by the
  

25   state or was purchased from other producers, just as regular
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 1   quota was.  When we understand the concerns expressed by
  

 2   Class I handlers regarding the uniformity of minimum Class
  

 3   prices, however, we see that exempt quota has some unique
  

 4   features in that it is confined to just four vertically
  

 5   integrated farms, and is subject to other limitations such as
  

 6   consanguinity provisions and lack of legislative authority,
  

 7   lack of legislative authorization to expand exemption.  We have
  

 8   analyzed, to the fullest extent possible, the impact on the
  

 9   producer blend price to allow them the continuation of exempt
  

10   quota, taking into account geographic locations, the amounts of
  

11   exempt quota involved, the conversion of exempt quota to
  

12   regular quota, the eligibility for transportation credits, and
  

13   the application of regional quota adjusters, we estimate the
  

14   net impact on the pool of recognizing exempt quota is less than
  

15   one-half cent per hundredweight, per month.
  

16           In light of these various considerations, the three
  

17   Cooperatives, California Dairies, Inc., Dairy Farmers of
  

18   America, Inc., and Land O'Lakes, Inc., do not oppose the
  

19   California Producer Handler Proposal, also called Proposal
  

20   Number 3.  We express no opinion on the sufficiency or adequacy
  

21   of the language proposed for the implementation of Proposal 3.
  

22      Q.  Does that complete your testimony on that subject,
  

23   Dr. Erba?
  

24      A.  Yes.
  

25      Q.  Now, also, could you go on to explain the issue of the
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 1   term transportation credits in the California system, and their
  

 2   not, non-use of that concept in Proposal Number 1?
  

 3      A.  Not non-use?  Is that what you said?
  

 4      Q.  Well, I know it's a double negative.  Remove one of the
  

 5   negatives.
  

 6      A.  I'm just clarifying for the record.
  

 7      Q.  Oh, that's good.
  

 8      A.  There is something called transportation credits that
  

 9   exist today in California under the State Order.  And it
  

10   represents plant-to-plant shipments of market milk, skim,
  

11   condensed skim, but not cream, and has specific designations
  

12   for receiving plants being certain counties, so in
  

13   Southern California might be:  Los Angeles, San Diego,
  

14   San Bernardino, Riverside County, Orange County.
  

15   In Northern California, that might include:  Santa Clara,
  

16   San Francisco and Alameda.
  

17           What I want to explain is that our proposal, Proposal
  

18   Number 1, does not include the same features, that we do not
  

19   have something that represents a plant-to-plant shipment of
  

20   milk in terms of a subsidy from the pool.  And there's a couple
  

21   reasons for this.  We decided not to include, because it's
  

22   really not used very much anymore.  If you look at some of the
  

23   monthly exhibits from the Department of Food and Agriculture,
  

24   California Department of Food and Agriculture, you will see
  

25   that the number runs between 10 and $30,000 a month, compared
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 1   to say over 3 million for transportation allowance, so one-one
  

 2   hundredth of the same impact in terms of pool.  And
  

 3   administratively, we have just figured it would be more
  

 4   difficult to monitor and administer than it is really worth to
  

 5   the California system.  So we have excluded what is known today
  

 6   as transportation credits from our Proposal Number 1, it
  

 7   doesn't exist.
  

 8      Q.  I know this has been done in the record before, but I'm
  

 9   sure it can still be confusing because the term Transportation
  

10   Credits is used in Proposal Number 1.  But that term, as used
  

11   in Proposal Number 1, is different than the term Transportation
  

12   Credits as used in the California system.  So could you explain
  

13   that difference?
  

14      A.  Sure.  What we have proposed in terming Transportation
  

15   Credits of Proposal Number 1 is an equivalent of transportation
  

16   allowances as they exist today.
  

17      Q.  As they exist in the current California system?
  

18      A.  Yes, exist in the California State Order.
  

19      Q.  Okay.  And Dr. Erba, do you have some comments of the,
  

20   on your view of the state of the dairy industry in California
  

21   as it stands now in 2015?
  

22      A.  I do.  And we have talked about a lot of different
  

23   pieces of data, mounds of data really, and I don't want this to
  

24   get lost in all the data that we have talked about over the
  

25   last 40 days.  And that is, what is our status today?
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 1          If we look at the -- what's happening to the three
  

 2   co-ops that submitted Proposal 1, and look at the year-to-date
  

 3   milk production, and taking all of our information into
  

 4   account, we are 5.2 percent lower year-to-date through October
  

 5   than we were last year for the same time period.
  

 6   Unfortunately, what we have all seen is that this is
  

 7   accelerating, so we have actually gotten worse if you look at
  

 8   the more recent months.  And I'll just give you the example.
  

 9   If we look at just October of 2015 and October of 2014, that
  

10   average is not 5.2, it is now almost 7.69 percent.  And again,
  

11   that represents data from the three co-ops combined.
  

12      Q.  Do you foresee any continuation of the trend?
  

13      A.  Unfortunately, yes.  That acceleration that we have
  

14   seen in 2015 is not a mistake.  There's been a lot of changes
  

15   in the structure of the industry.  We have seen this all year
  

16   long.  There are a lot of choices out there.  We have heard
  

17   about that for, again, the last 40 days from different
  

18   witnesses, including producers, about the different competition
  

19   risks for resources, and I am thinking of land and water
  

20   specifically.  And the producers that have chosen to stay with
  

21   the dairy industry are looking to diversify, get into other
  

22   parts of agriculture perhaps, not just strictly dairy.  And
  

23   there are some that have said, I'm done with the dairy
  

24   industry, I'm going to sell my land, or perhaps I'll turn my
  

25   land into orchards, or trees, or other permanent crops, and I

8112



TRANSCRIPT OF PROCEEDINGS-VOL. XXXX

 1   don't -- those dairies aren't coming back.  So the fact that
  

 2   this trend is accelerating is more than a little bit alarming
  

 3   to us.
  

 4      Q.  Do you think that adoption of Proposal Number 2 would
  

 5   have any impact on that trend?
  

 6      A.  I don't think it would change anything in terms of the
  

 7   trend itself, it may even make it worse.  Things are going to
  

 8   happen, and there may be, the different proposals may have
  

 9   different impacts.  But for certain, Proposal 1 is actually one
  

10   that would actually save some of this from happening,
  

11   Proposal 2 would not.
  

12      Q.  Do you have some comments about the testimony of
  

13   Dr. Schiek concerning quota?
  

14      A.  I do.  Unfortunately, I wasn't here the day he
  

15   delivered his testimony, and I'd just like to make a few
  

16   comments about some of the things that are included.
  

17          If you look at Page 2 of Exhibit 145, Dr. Schiek
  

18   mentioned CMAB's commissioning the study of California Dairy
  

19   Institute, in which McKinsey and Company was ultimately hired
  

20   to undertake that task.  And that led to a publication of two
  

21   separate reports called Options for a Consumer-Driven Dairy
  

22   Growth Strategy, Parts 1 and 2.
  

23          The report from McKinsey and Company suggests that
  

24   quota could be bought out using some kind of a debt instrument,
  

25   and they suggest maybe a bond would be that debt instrument.
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 1   And the cost of that would be paid back by extracting revenue
  

 2   from the pool.  And it sounds incredibly simple, I mean, this
  

 3   is back in 2007, incredibly simple, but hasn't been done yet,
  

 4   so why is that?
  

 5          And I just want to emphasize that the McKinsey and
  

 6   Company suggested an idea and it was really just an idea with
  

 7   no road map, no blueprint to how to carry out the idea.  And
  

 8   what the California dairy industry found, at least the producer
  

 9   side found out, when they repeatedly pressed McKinsey and
  

10   Company for some of those details on how to get started, really
  

11   captured in a quote I found in a book that I read, and I want
  

12   to just share that with you.  The book is called The Smartest
  

13   Guys in the Room:  The Amazing Rise and Scandalous Fall of
  

14   Enron, by Bethany McLean and Peter Elkind.  And I'll just read
  

15   the quote as it is, this is directly from that book:  "McKinsey
  

16   and Company's ideas often sound incredibly compelling, even
  

17   pure, in a way that makes it impossible to believe they could
  

18   ever be corrupted, but McKinsey consultants tend to be
  

19   designers of ditches, not diggers of ditches.  When it comes to
  

20   executing their lofty theories, well, consultants lean toward
  

21   leaving those messy valleys to the companies themselves."  And
  

22   so basically what we have in California dairy industry was an
  

23   idea with no idea how to even get started on this.
  

24          If you look at Page 3 of, again, of Exhibit 145 from
  

25   Dr. Schiek, he mentioned the Quota Review Committee as
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 1   appointed by California Secretary Kawamura in 2007.  And the
  

 2   Quota Review Committee produced a table very similar to what
  

 3   Dr. Schiek produced yesterday in his Exhibit 191, more
  

 4   condensed, but basically the same kind of thing.  And what it
  

 5   is, is just an amortization table of sorts.  And it represents
  

 6   a mechanical exercise, really not a plan for how to buy out
  

 7   quota.  The difficulties that they encountered to try to
  

 8   execute a buy-out program are not captured in Dr. Schiek's
  

 9   Exhibit 191, and certainly not captured in the reports received
  

10   by McKinsey and Company.
  

11           After the Quota Review Committee concluded its work in
  

12   2007, California Dairies, Inc., the company I work for, decided
  

13   to look for that next step, how do you actually get started on
  

14   this road map, this missing road map.
  

15           I met with a gentleman by the name of David Johnson,
  

16   who is the Managing Director of Wells Fargo Institutional
  

17   Securities, and discussed, over a period of months, what a plan
  

18   might look like.  And we have never publically released our
  

19   work, but I do want to share with you some of the ideas that
  

20   came out of our discussions over those couple of months'
  

21   period.
  

22           We believed, the two of us as we talked, we would need
  

23   new legislation or amendments to the Gonsalves Milk Pooling
  

24   Act, as well as changes to existing regulation.  The new
  

25   provisions or amendments to the California Food and
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 1   Agricultural Code would be necessary to create a structural
  

 2   framework and flow of funds of the dairy pooling program to
  

 3   facilitate a successful financing.  Conceptually, the
  

 4   amendments would include the establishment of a new
  

 5   quasi-governmental entity with the authority to collect and
  

 6   pledge and assign quota payments to a trustee conduit or bond
  

 7   holder.  I should say that was point number 1.
  

 8           2.  Authorize a new quasi-governmental entity to make a
  

 9   first priority claim ahead of producers, against the Milk
  

10   Producer Security Trust Fund for non-payment of diverted quota
  

11   payments.
  

12           3.  Authorization for issuance of bonds or other
  

13   financing mechanisms.
  

14           4.  Make changes in the reporting billing and payment
  

15   system of the producers, processors, and equalization fund.
  

16           5.  Make changes to the duties of the Milk Pooling
  

17   Branch.
  

18           6.  Develop legislation that disallows material changes
  

19   to legislation of the Milk Pooling Program and new legislation
  

20   while any bonds are outstanding,
  

21           7.  Develop legislation to end quota payments once all
  

22   bonds are repaid.
  

23           8.  Develop legislation to irrevocably eliminate
  

24   producers' rights to quota payments once diverted to new
  

25   quasi-governmental entity.
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 1           So the cross-examination of Dr. Schiek by various
  

 2   parties yesterday concerning Exhibit 191, demonstrated that the
  

 3   amortization table is not a well-thought out and conceived plan
  

 4   for a quota buy-out, does not recognize via quota, and is
  

 5   administratively and perhaps legally, infeasible.
  

 6      Q.  Does that complete your comments on the quota issue?
  

 7      A.  It does.
  

 8      Q.  Do you have some final comments about the producer
  

 9   position of the matters at issue here in these proceedings?
  

10      A.  I'd just like to add in addition to that rebuttal I
  

11   just provided, that we have heard in the last nine weeks, and
  

12   seen, and witnessed, strong producer support for continuation
  

13   of the quota program in an unchanged fashion.
  

14           I think just a concluding comment that I would like to
  

15   make.  We have seen producers united in support of a California
  

16   Federal Order, and we were fortunate, really fortunate, to have
  

17   a very strong turnout of producers who can tell their own
  

18   stories.  They came in representing different co-ops, they are
  

19   representing different sizes of farms, different locations
  

20   within the state, they all had different histories, different
  

21   experiences.  I have been able to hear them all.  I have had an
  

22   opportunity to engage with them and ask them questions and
  

23   further their cause about their experiences.  And what I would
  

24   say is, despite all these differences that we have seen with
  

25   the producers who have come through here and taken their time
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 1   to testify, the one common element was that each one voiced
  

 2   strong support for the California Federal Order as found in
  

 3   Proposal Number 1, and that's a proposal that was submitted
  

 4   jointly by the three Cooperatives.
  

 5      Q.  Do you have anything further you would like to add,
  

 6   Dr. Erba?
  

 7      A.  Actually, I do, it has nothing to do with this.  I want
  

 8   to express my sincere thanks to the folks at USDA, our court
  

 9   reporter, our sound guy over there who is hiding in the corner,
  

10   and lastly, Judge Clifton, for your tireless commitment to this
  

11   cause, and your dedication, and you absolutely have my
  

12   admiration for what you have done over the last 40 days.  It's
  

13   been very impressive.  And that does conclude my comments.
  

14      Q.  Thank you, Dr. Erba.  At this time, your Honor, I would
  

15   like to move into evidence Exhibit 162A.
  

16       JUDGE CLIFTON:  Does anyone have questions for Dr. Erba
  

17   before you determine whether you object?  No one.  Are there
  

18   any objections to the admission into evidence of Exhibit 162A?
  

19   There are none.  Exhibit 162A is admitted into evidence.
  

20            (Thereafter, Exhibit 162A, was
  

21            received into evidence.)
  

22       MR. VLAHOS:  Thank you, your Honor.  Now, Dr. Erba is
  

23   available for further examination.
  

24       JUDGE CLIFTON:  Thank you.  Who will go first?  Thank you,
  

25   Mr. English.
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 1                        CROSS-EXAMINATION
  

 2   BY MR. ENGLISH:
  

 3      Q.  Good morning, Dr. Erba.
  

 4      A.  Good morning.
  

 5      Q.  No thanks for us?
  

 6      A.  I didn't thank my side, either.
  

 7      Q.  Okay.  Good morning.  So I really only have one set of
  

 8   questions.
  

 9      A.  That's perfect.
  

10      Q.  And that's about the exempt quota issue.  If I
  

11   understood the co-ops non-objection, is it's that you appear to
  

12   be recognizing, in your view, the interconnection between quota
  

13   and exempt quota based upon what happened when the Gonsalves
  

14   Pooling Act was adopted; is that correct?
  

15      A.  That is correct.
  

16      Q.  Now, isn't it also the case when the Gonsalves Milk
  

17   Pooling Act was adopted, that CDFA's response as to
  

18   out-of-state milk was to provide this treatment, this
  

19   accounting treatment, that left it as a wash at the end plant
  

20   blend, correct?
  

21      A.  Correct.
  

22      Q.  Okay.  And isn't it the case that CDFA has, even before
  

23   Congress, testified that that is, or was, the treatment of
  

24   out-of-state milk.
  

25      A.  Now, that I couldn't tell you.
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 1      Q.  Okay.  So why not continue the treatment of
  

 2   out-of-state milk at the end plant blend based upon that same
  

 3   principle?
  

 4      A.  That is a position we are still considering, and I'm
  

 5   fairly certain we'll be addressing that in our briefs.
  

 6      Q.  The original brief, not the reply brief, right?
  

 7      A.  I don't know.
  

 8      Q.  All right.  Thank you.  That's all I have.
  

 9       JUDGE CLIFTON:  Who next has questions for Dr. Erba?
  

10   Mr. Vlahos, I see no questions.  Do you have any redirect?
  

11       MR. VLAHOS:  Can I say it from here?
  

12       JUDGE CLIFTON:  You may.
  

13       MR. VLAHOS:  No.
  

14       JUDGE CLIFTON:  Thank you.  Mr. Vlahos said no.
  

15   Dr. Erba, is there anything you would like to add?  Actually, I
  

16   don't want you to say another thing, I'm still basking in what
  

17   you gave all of us in the way of support, and I appreciate that
  

18   very much.
  

19       DR. ERBA:  Then I think I'll leave it at that.
  

20       JUDGE CLIFTON:  Thank you, you may step down.
  

21       DR. ERBA:  Thank you.
  

22       MR. BESHORE:  Marvin Beshore.  Your Honor, with the
  

23   conclusion of Dr. Erba's testimony, that concludes the rebuttal
  

24   case for Proponents of Proposal 1.  We rest.
  

25       JUDGE CLIFTON:  Thank you, Mr. Beshore.  Mr. English, will
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 1   there be any further testimony, either in opposition to
  

 2   Proposal 1 or in support of Proposal 2?
  

 3       MR. ENGLISH:  Your Honor, maybe I can answer that question
  

 4   after Ms. Hancock puts on her witness.  I think the answer is
  

 5   no, but there's some debate going on.  And I would ask also I
  

 6   think that maybe we could have a morning break.  I, at least,
  

 7   need a little break.
  

 8       JUDGE CLIFTON:  I think -- oh, my goodness, it is 11:00.
  

 9   Yes.  It's 11:05.  Please be back and ready to go, it will be
  

10   with Mr. Lund testifying, so that would be at 11:20.  Be back
  

11   and ready to go at 11:20.
  

12       (Whereupon, a break was taken.)
  

13       JUDGE CLIFTON:  We're back on record at 11:21.  We have got
  

14   a document and I would like to give it the next exhibit number.
  

15   Ms. Elliott, I believe it will be Exhibit 194.  Do you agree?
  

16       MS. ELLIOTT:  Yes.
  

17           (Thereafter, Exhibit 194, was
  

18            marked for identification.)
  

19       JUDGE CLIFTON:  Exhibit 194.  And that is Testimony of
  

20   Dennis Lund.  Mr. Lund, you remain sworn.
  

21       MR. LUND:  Yes.
  

22       JUDGE CLIFTON:  I would like you to again state and spell
  

23   your name.
  

24       MR. LUND:  Dennis Lund, L-U-N-D.
  

25       JUDGE CLIFTON:  Thank you.  Ms. Hancock, you may identify
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 1   yourself and then you made proceed.
  

 2       MS. HANCOCK:  Nicole Hancock, representing the California
  

 3   Producer Handlers Association for purposes of this testimony.
  

 4                       DIRECT EXAMINATION
  

 5   BY MS. HANCOCK:
  

 6      Q.  Mr. Lund, is this your prepared written statement that
  

 7   you have as Exhibit 194?
  

 8      A.  Yes.
  

 9      Q.  Would you mind reading that into the record?
  

10      A.  My name is Dennis Lund.  I am Foster Dairy's Director
  

11   of Cost Accounting.  I appear before you today on behalf of all
  

12   the exempt quota holders and the California Producer Handlers
  

13   Association for the limited purpose of addressing a question
  

14   raised by Judge Jill Clifton regarding valuation of exempt
  

15   quota.  It remains the position of CPHA that we would like to
  

16   preserve the exempt quota treatment, along with the
  

17   preservation of any quota system in a California Federal Milk
  

18   Marketing Order.  We do not want to sell our exempt quota or
  

19   have it cashed out.  We offer this valuation only in the event
  

20   that it is the only method the Secretary deems to value the
  

21   quota system in California.
  

22          If quota is to be diminished through a purchase of some
  

23   sort, CPHA understands that Lon Hatamiya has presented
  

24   testimony that establishes the regular quota value.  The
  

25   testimony in these proceedings is uncontroverted that exempt
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 1   quota has a value above and beyond that of regular quota.  I am
  

 2   here to offer one way to recognize and value exempt quota.
  

 3           For purposes of valuing the exempt quota, we adopt the
  

 4   valuation method proposed by Ted DeGroot discussed last week.
  

 5   Exempt quota has a value above and beyond regular quota, that
  

 6   can be measured as the difference in price between Class 1 and
  

 7   quota.  Class 1 prices are set differently in
  

 8   Southern California than they are in Northern California, so
  

 9   the valuation of exempt quota is slightly different between
  

10   these two regions.
  

11           Attachment 1 to my testimony shows the monthly
  

12   hundredweight values for Class 1 prices in Northern and
  

13   Southern California.  I use the Class 1 price for each region
  

14   and subtract the quota price for each corresponding month.  The
  

15   calculated difference between the two, determines the
  

16   additional value of exempt quota over regular quota for each
  

17   month from October 2010 through September 2015.  I averaged the
  

18   exempt quota value for those last five years.  I took that
  

19   exempt quota value and divided it by the quota premium of $1.70
  

20   per hundredweight to determine the ratio of exempt quota value
  

21   above and beyond that of regular quota value.
  

22           Using this methodology, I calculated the ratio of the
  

23   values of exempt quota to regular quota for Northern California
  

24   to be 1:1.96.  The ratio of the values of the quota, exempt
  

25   quota to regular quota for Southern California is 1:2.12.  In
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 1   Northern California, every pound of exempt quota is the
  

 2   equivalent in value of 1.96 pounds of regular quota.  In
  

 3   Southern California, every pound of exempt quota is the
  

 4   equivalent to 2.12 pounds of regular quota.
  

 5           Using $525 per pound of quota valuation, that would
  

 6   mean that each exempt quota pound in Northern California is
  

 7   equal to $1,029 per pound, and each exempt quota pound in
  

 8   Southern California is equal to $1,113 per pound.  This next --
  

 9       JUDGE CLIFTON:  Mr. Lund, repeat that number again, because
  

10   your voice wasn't totally clear.
  

11       MR. LUND:  The last number?
  

12       JUDGE CLIFTON:  Yes, please.
  

13       MR. LUND:  $1,113 per pound.
  

14       JUDGE CLIFTON:  Thank you.
  

15       MR. LUND:  Then next sentence has a two-word correction,
  

16   I'll read it the way it should read.
  

17           According to the California Department of Food and
  

18   Agriculture, there is a total of 57,914.1 pounds of exempt
  

19   solids nonfat quota.
  

20       JUDGE CLIFTON:  All right.  Let us, right now, fix that.
  

21   Of exempt, tell me again?
  

22       MR. LUND:  Of exempt "SNF quota".
  

23       JUDGE CLIFTON:  So we're inserting two words "of exempt",
  

24   just after "pounds".
  

25       MR. LUND:  As of August 2015( CDFA Exhibit 61, Table AC).
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 1       JUDGE CLIFTON:  And would you read it one more time,
  

 2   Mr. Lund, although you need not reference the CDFA exhibit.
  

 3       MR. LUND:  Okay.
  

 4           According to the California Department of food and
  

 5   Agriculture, there is a total of 57,914.1 pounds of exempt SNF
  

 6   quota as of August 2015.  Of the total SNF exempt quota,
  

 7   40,244.51 pounds of SNF exempt quota are produced in
  

 8   Northern California, which equates to a value of
  

 9   $41,411,600.79.  There are 17,669.59 pounds of SNF exempt quota
  

10   in Southern California, which equates to a value of
  

11   $19,666,253.67.  If exempt quota were to be purchased, these
  

12   amounts reflect what should be paid to the farmers who own the
  

13   exempt quota.
  

14   BY MS. HANCOCK:
  

15      Q.  And is that the chart that's reflected on the bottom of
  

16   Page 3 of Exhibit 194, is just reflective of the numbers you
  

17   just read into the record?
  

18      A.  It is a summary of what I just read, yes.
  

19      Q.  Okay.  And then Page 4, your one sentence?
  

20      A.  Oh, yeah.
  

21          Thank you for allowing me to testify before you today.
  

22      Q.  Mr. Lund, in addition to the quota price, or I guess,
  

23   with the respect to the quota price, are you familiar with how
  

24   RQA's work in the California state system?
  

25      A.  Somewhat, yes.
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 1      Q.  Okay.  What is your understanding of how that would
  

 2   impact quota and your calculations in this exhibit?
  

 3      A.  Well, the Regional Quota Adjuster, it ranges anywhere
  

 4   from 5 to 25 cents per hundredweight depending on the county
  

 5   that the producer is in, and it is a reduction in the $1.70
  

 6   hundredweight advantage quota has.  So that is, so if you
  

 7   included that differential, depending on what county we were
  

 8   in, that differential of Class 1 to quota would actually be
  

 9   higher.
  

10      Q.  So the numbers would actually increase if you were able
  

11   to break it down into the various regional quota adjuster
  

12   factors?
  

13      A.  Yes, it would increase the value calculated that I just
  

14   read.
  

15      Q.  Okay.  Have you in your role with Foster Farms, looked
  

16   at the return on quota?
  

17      A.  Yes.  If we bought quota now, we would get the $1.70
  

18   hundredweight advantage over non-quota milk, and would not be
  

19   exempt, and we have discussed buying that from time to time.
  

20      Q.  And have you calculated what the return on investment
  

21   is for quota?
  

22      A.  Recently we took a look at it, and it's about a 12
  

23   percent return, and depending on your assumptions of the future
  

24   cost of money, it is about an 8 and a half to 12-year payback.
  

25      Q.  Okay.  Your Honor, at this time I would move the
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 1   admission of Exhibit 194.
  

 2       JUDGE CLIFTON:  Let's have the witness identify this
  

 3   attachment.  These two pages.
  

 4   BY MS. HANCOCK:
  

 5      Q.  Oh, thank you.
  

 6          Mr. Lund, can you talk about the last two pages on
  

 7   Exhibit 194?
  

 8      A.  It's a summary of Class 1 and quota hundredweight
  

 9   prices and the difference between the two, going back, I
  

10   believe, to 2010, five years.  And it's the basis for
  

11   calculating my testimony on the value of exempt quota over
  

12   quota.
  

13      Q.  And on the last two pages you have several columns or
  

14   several number highlighted.  Can you tell us what those numbers
  

15   are?
  

16      A.  Those would be the yearly average of the differentials
  

17   between quota and non-quota, exempt quota and quota.
  

18      Q.  And then on Page 1 of 2 on that last, on the last two
  

19   pages, on the far right hand four columns, you have
  

20   highlighting there as well, what are those four numbers that
  

21   are highlighted?
  

22      A.  The average of the last five years for Northern
  

23   California, between quota and Class 1 hundredweight is $1.63,
  

24   and the difference for the last five years of Class 1 and quota
  

25   for Southern California is $1.90.  And then we took the ratio
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 1   of those factors divided by the $1.70 a hundredweight for
  

 2   quota, and got the ratio of quota to exempt quota.
  

 3      Q.  And that's reflected for Northern California as 1.96?
  

 4      A.  Yes.
  

 5      Q.  And then Southern California is 2.12?
  

 6      A.  Yes.  And then we multiply that times the market value,
  

 7   current market value of quota to get the relative market value
  

 8   of the exempt quota.
  

 9      Q.  So for Northern California that's the $1,029 per pound,
  

10   that's what you're valuing for the exempt quota in Northern
  

11   California?
  

12      A.  Yes.
  

13      Q.  And then $1,113 per pound of exempt quota for Southern
  

14   California?
  

15      A.  Yes.
  

16       JUDGE CLIFTON:  Does anyone wish to ask Mr. Lund questions
  

17   before determining whether you object?  No one.  Is there any
  

18   objection to the admission into evidence of Exhibit 194?  There
  

19   is none.  Exhibit 194 is admitted into evidence.
  

20            (Thereafter, Exhibit 194, was
  

21            received into evidence.)
  

22       MS. HANCOCK:  That's all I have at this time, your Honor.
  

23       JUDGE CLIFTON:  Who will ask the first cross-examination
  

24   questions of Mr. Lund?
  

25           Mr. Vandenheuvel?
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 1                        CROSS-EXAMINATION
  

 2   BY MR. VANDENHEUVEL:
  

 3      Q.  Good morning.  Rob Vandenheuvel, Milk Producers
  

 4   Council.
  

 5           We heard -- we heard testimony earlier in this hearing
  

 6   that some of the producer-handler exemption was issued as part,
  

 7   a majority of the producer-handler exemption was issued at the
  

 8   beginning of the Gonsalves Milk Pooling Act in the 1960's, but
  

 9   that there was some additional exemption purchased by the -- it
  

10   was unidentified by who, but by at least one or more of the
  

11   current producer-handlers in the state.  Are you aware of that?
  

12      A.  Yes, I am.  I don't know the ratio between what was
  

13   issued and what was purchased later, but I know that's true.
  

14      Q.  And it was sometime in the 1990's that those
  

15   opportunities existed I think is the most recent time that
  

16   those were available?
  

17      A.  1994.
  

18      Q.  Okay.  1994.  When that opportunity was made available,
  

19   was there a calculation of, or analysis run similar to this as
  

20   to a conversion factor of traditional quota into
  

21   producer-handler quota, or was it a pound-for-pound conversion?
  

22      A.  In determining whether it was a good idea to purchase
  

23   this quota knowing it will be exempt, there was an analysis of
  

24   what the, basically return on investment would be.
  

25      Q.  An internal analysis by the potential purchaser?
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 1      A.  Yes.
  

 2      Q.  But in terms of the actual accounting by the state of
  

 3   converting quota into exempt quota, was it done on a
  

 4   pound-for-pound basis or was some adjustment factor included?
  

 5      A.  As far as I know, we purchased quota as if we were
  

 6   purchasing quota as if anybody else was purchasing quota.  In
  

 7   our case, it was exempt.  Other than that, the State didn't
  

 8   offer any other explanation or calculations to us.
  

 9      Q.  So it's true that a single pound of quota purchased in
  

10   that opportunity of traditional quota, would have been, was
  

11   converted into a single pound of exempt quota in that
  

12   calculation?
  

13      A.  Yes.
  

14      Q.  Okay.  Thank you very much.
  

15       JUDGE CLIFTON:  Who next has questions for Mr. Lund?
  

16   Mr. Francis?
  

17                        CROSS-EXAMINATION
  

18   BY MR. FRANCIS:
  

19      Q.  Thank you.  Will Francis, USDA.
  

20          The $525 per pound of quota valuation that you used is
  

21   a fixed number, but it's my understanding that that value has
  

22   varied historically?
  

23      A.  Yes.
  

24      Q.  Did you consider factoring any other historical values
  

25   into that calculation?  Or what does that $525 represent?
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 1      A.  That represents, for the most part, current market
  

 2   value of quota.  We looked at the last 12 months of quota
  

 3   purchases, and I believe 525 is about the average.
  

 4      Q.  So that's the average for the month most recent 12
  

 5   month's of data?
  

 6      A.  From what I remember, yes.
  

 7      Q.  Okay.  That's all I have.
  

 8       JUDGE CLIFTON:  Are there other questions for Mr. Lund
  

 9   before I invite redirect?  I see none.  Is there any redirect?
  

10       MS. HANCOCK:  No, your Honor.
  

11       JUDGE CLIFTON:  All right.  The answer is no.  Thank you so
  

12   much, Mr. Lund.  I appreciate your returning and helping us
  

13   with this difficult issue.
  

14       MR. LUND:  Thank you.
  

15       JUDGE CLIFTON:  Mr. English, do you have any further
  

16   evidence?
  

17       MR. ENGLISH:  No.
  

18       JUDGE CLIFTON:  Ms. Hancock, do you have any further
  

19   evidence?
  

20       MS. HANCOCK:  No, your Honor.
  

21       JUDGE CLIFTON:  The answer was no, your Honor.
  

22           This concludes the evidence.  Mr. Beshore?
  

23       MR. BESHORE:  I have two minor problems, two tiny loose
  

24   ends I wanted to note.  I had previously stated when Dairy
  

25   Institute made a motion relating to file a brief related to the
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 1   request to have a negative inference be imposed, that we
  

 2   present a brief in opposition to that motion during the
  

 3   hearing.
  

 4           We have a brief.  I'm not going to file it or read it
  

 5   now, but we will present those legal arguments in response in
  

 6   our opening brief.  I didn't want to leave that hanging in the
  

 7   record.
  

 8           The other -- the other thing that just occurred to me
  

 9   is, Exhibit 103 and 104 were identified and discussed, but I do
  

10   not believe were offered at the time, or admitted.  Now, they
  

11   have been -- they have been referenced again and further
  

12   testimony presented with respect to them, but I would like to
  

13   move their admission into the record, if they have not been
  

14   admitted.  They were graphs that were used in cross-examination
  

15   of Mr. DeJong.
  

16       JUDGE CLIFTON:  Ms. Elliott, do you show whether 103 and/or
  

17   104 were admitted?
  

18       MS. ELLIOTT:  No, your Honor, they needed to be entered, or
  

19   admitted rather.
  

20       JUDGE CLIFTON:  Mr. English?
  

21       MR. ENGLISH:  Chip English.  I'm going to help shortcut
  

22   this a little bit.  They were not authenticated at the time,
  

23   but I assume that Mr. Beshore has a witness who could be put on
  

24   the stand who would provide authentication, and if he makes
  

25   representation to that effect, then rather than putting that
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 1   witness back on the stand and going through that formality, I
  

 2   would --
  

 3       MR. BESHORE:  It was in Mr. Schad's rebuttal testimony, I
  

 4   believe.
  

 5       MR. ENGLISH:  I'm not going to object, your Honor.  I would
  

 6   just say, move along little doggy.
  

 7       JUDGE CLIFTON:  Mr. Schad, will you be offended if we don't
  

 8   recall you?
  

 9       MR. SCHAD:  The answer is no.
  

10       JUDGE CLIFTON:  The answer is no.  Is there any objection
  

11   to the admission into evidence of Exhibit 103?  There is none.
  

12   Exhibit 103 is admitted into evidence.
  

13            (Thereafter, Exhibit 103, was
  

14            received into evidence.)
  

15       JUDGE CLIFTON:  Is there any objection to the admission
  

16   into evidence of Exhibit 104?  There is none.  Exhibit 104 is
  

17   admitted into evidence.
  

18            (Thereafter, Exhibit 104, was
  

19            received into evidence.)
  

20       JUDGE CLIFTON:  This concludes our hearing.  We will go
  

21   forward now, while we're still on the record, and get our time
  

22   tables for submission of transcript corrections and briefs.  It
  

23   is not necessary that everyone in the room remain for that.
  

24   You are welcome to, you are not required to.  I know that
  

25   submitting briefs is going to be a team effort, it's not just

8133



TRANSCRIPT OF PROCEEDINGS-VOL. XXXX

 1   the lawyers, it's the lawyers in combination with those who
  

 2   support their work, so you are all welcome to stay, but that's
  

 3   our next order of business.  Then, when we have completed that,
  

 4   while off record, we'll meet with Mr. Francis for a postmortem.
  

 5       MR. ENGLISH:  Chip English and Marvin Beshore.  And you
  

 6   know, let me say again, that, you know what is extraordinary
  

 7   about this proceeding is the comradery, the friendships, and we
  

 8   might fight like heck as we zealously represent our clients,
  

 9   but we also try to work together on procedural matters.  I
  

10   think we really have done that throughout this hearing in any
  

11   number of ways.
  

12           So we considered things overnight, and Mr. Beshore and
  

13   I spoke this morning.  And with one caveat at the end of this,
  

14   we have sort a, we have a proposal that I think if I state
  

15   correctly, is the joint position here.
  

16       MR. BESHORE:  If you state it correctly, it is joint.
  

17       MR. ENGLISH:  Okay.  So we tried to pull this sort of from
  

18   the other direction, and listening to Mr. Beshore's concerns
  

19   about the briefing.  So we are thinking about the original
  

20   briefs being due on Thursday, March 31st, and the reply briefs
  

21   being due on Monday, May 16th.  We thought about 45 days, that
  

22   would put you on a Sunday.  So Monday, May 16th.
  

23           And then working backwards, but in a way delinking,
  

24   using a different phrase than depooling, delinking the
  

25   transcript from the briefs.  With the understanding that we
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 1   expect the transcripts to be ready no later than January 1st,
  

 2   that Mr. Beshore and I, for our teams, would submit our
  

 3   proposed corrections to the transcript on January 15th, which I
  

 4   believe is a Friday.  And then that would give whatever time
  

 5   you decide, two weeks or three weeks for others to get
  

 6   corrections in.  And with the anticipation that the transcript
  

 7   would be certified before March 1st, but with March 1st being
  

 8   sort of a date that we were thinking connecting all of these
  

 9   dots.
  

10           Now, if the transcript is not available on January 1st,
  

11   we would then ask for whatever days there are after January 1st
  

12   to be added to the days that we have to finish.  But with the
  

13   understanding that that doesn't automatically mean anything,
  

14   because hopefully we built enough time for the transcript to be
  

15   certified by March 1st anyway.
  

16           If we get to March 1st and the transcript hasn't been
  

17   certified, then rather than automatically moving the dates, we
  

18   would give us an opportunity to have a conversation and maybe
  

19   then the dates move based upon that.  But, candidly, on
  

20   January 15th, if we have what we hope to be the majority, the
  

21   vast majority of the corrections, and given the fact the
  

22   corrections are not supposed to change the substance, that
  

23   really isn't going to change what people write in their brief,
  

24   it changes where they put their citations, which hopefully 30
  

25   days is more than enough to put that in.
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 1       MR. BESHORE:  I concur.  And from our perspective, it's
  

 2   important if it is possible, and I think it is possible, it is
  

 3   important to have firm dates for the briefing to be done.  And
  

 4   also from our perspective, it is important that they not be any
  

 5   further delayed than we have proposed, because it is, as I said
  

 6   yesterday, it is extremely important for my client's
  

 7   perspective that we move this as deliberately, but as quickly
  

 8   as we can.
  

 9       MR. ENGLISH:  And I don't disagree with my colleague.  I
  

10   just want to note that obviously we are leaving some room here
  

11   if something happens.  We have really appreciated Myra, and but
  

12   I know she may have some other commitments with things, so it
  

13   is always conceivable that something down the road will go
  

14   wrong, and if we don't have the transcript say by March 15th we
  

15   might have an issue, but that's why we're not creating an
  

16   automatic extension.
  

17       JUDGE CLIFTON:  If you don't have the transcripts by what
  

18   day?
  

19       MR. ENGLISH:  I was just saying if we don't have them --
  

20       JUDGE CLIFTON:  By what date?  If you don't have them by
  

21   what date?
  

22       MR. ENGLISH:  If you don't have the transcripts certified
  

23   by March 1st.  I was just giving an example.  But my point is,
  

24   we have agreed with Mr. Beshore not to create this automatic
  

25   mechanism if the transcript is not certified by March 1st, that
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 1   that moves the briefing dates, that that would then give us a
  

 2   chance to have a conversation and decide what to do, but
  

 3   without an automatic extension.  And then my caveat was that,
  

 4   and again, there's no automatic extension, but I want to at
  

 5   least put on the record the possibility, obviously we don't
  

 6   know, but there could be another USDA rule making sometime in
  

 7   the spring.  And if there were, and if it went longer than a
  

 8   week, that could impact reply briefs.  Again, I'm only raising
  

 9   it now as a potential thing that we might have a conversation
  

10   about, but I agree with Mr. Beshore that we have hard dates
  

11   that don't move automatically.
  

12           So if I can summarize:
  

13           Based on a January 1st expected "no later" date for
  

14   transcripts to be available, that Proponents of Proposal 1 and
  

15   Proposal Number 2 would submit their proposed corrections to
  

16   the record no later than, I believe Friday, January 15th.
  

17       JUDGE CLIFTON:  Say that word again, your voice dropped.
  

18       MR. ENGLISH:  Friday, January 15th.  That whether it's two
  

19   weeks or three weeks, and I leave that to others in the room to
  

20   speak to, that there be a deadline of either January 29th or
  

21   February 6th, for any other transcript corrections to come in.
  

22   And that we anticipate that that would mean that the transcript
  

23   be certified no later than March 1st.  It could certainly be
  

24   certified prior to that date, that we are going to file
  

25   original briefs on or before Thursday, March 31st, and reply
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 1   briefs on or before Monday, May 16th, with the understanding
  

 2   that those dates are fixed, but that if something happens with
  

 3   the transcript and/or extraordinary scheduling circumstances,
  

 4   that parties will agree, if they have a conversation, and if
  

 5   necessary come back.  But those would be fixed dates.
  

 6       JUDGE CLIFTON:  Mr. Beshore?
  

 7       MR. BESHORE:  Well, I agree as stated.  And the moving of
  

 8   those dates would be, moving of any of these dates, of course,
  

 9   is always subject to motion, but, you know, we would, you know,
  

10   earnestly expect that the briefing dates would not have to be
  

11   moved.
  

12       JUDGE CLIFTON:  Who else would like to be heard on this
  

13   topic?  All right.  I like it.  This is what I propose.  I
  

14   propose that the counsel for, representing Proposals Number 1
  

15   and 2 file with the Hearing Clerk their proposed transcript
  

16   corrections no later than January 15, 2016, assuming that they
  

17   have available all of the transcripts and exhibits on the AMS
  

18   Dairy website by at least the last day of 2015.
  

19           I propose that anyone else who wishes to be heard on
  

20   the issue of transcript corrections, file no later than
  

21   February 5, 2016, with the Hearing Clerk, any such additional
  

22   information for my consideration.  Be as sparing in your
  

23   language as possible.  For example, if you can accept all
  

24   that's been done and filed, you may say that, and then go on
  

25   from there.  I will certify the transcript.  I will file with

8138



TRANSCRIPT OF PROCEEDINGS-VOL. XXXX

 1   the Hearing Clerk my certification of the transcript, and I
  

 2   will send by e-mail that document to anyone who has filed a
  

 3   Notice of Appearance in the Hearing Clerk's file, and given me
  

 4   an e-mail address in that Notice of Appearance, so I will file
  

 5   and e-mail my certification of the transcript no later than
  

 6   March 1, 2016.  And I note that that will be kind of a fun time
  

 7   for me to do that, because just a few days earlier I will have
  

 8   completed 15 years with the United States Department of
  

 9   Agriculture on February 26th, 2016.
  

10           All right.  Then the opening briefs will be filed with
  

11   the Hearing Clerk no later than March 31, 2016, and if there is
  

12   to be any Official Notice requested, it must be contained in an
  

13   opening brief.  If there's to be anything that would change
  

14   your proposal, such as we just had mention of today something
  

15   that may be fine-tuned or tweaked or changed, it must be in the
  

16   opening brief so that people can respond to it.
  

17           Those opening briefs are essential.  Those are due no
  

18   later than March 31, 2016, by 4:30 p.m. Eastern in the Hearing
  

19   Clerk's office.
  

20           If any of the Proponents are going to brief, they must
  

21   begin with an opening brief.  They will not be permitted to
  

22   chime in at the reply date.
  

23           Reply briefs are welcome so long as filed no later than
  

24   May 16, 2016, must be filed on or before May 16, 2016, with the
  

25   Hearing Clerk.  Reply briefs are welcome from anyone, even if
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 1   you did not file an opening brief, unless you were part of a
  

 2   Proposal, then you must have filed an opening brief in order to
  

 3   be permitted to file a reply.
  

 4           This schedule avoids any deadlines on Dr. Martin Luther
  

 5   King, Junior's birthday, which is January 18, so you have
  

 6   chosen good dates.
  

 7           Any time a schedule is set, if there is an inability to
  

 8   comply with it and a request is made for relief, it is your
  

 9   obligation, if you are leading that request, to determine from
  

10   the others who might have objection, whether they object.  So
  

11   you would at least have to canvass those who are part of a
  

12   Proposal team.
  

13           What else needs to be added?  As we said when we first
  

14   started today, when you file with the Hearing Clerk, four
  

15   printed copies of filings are necessary.  The Hearing Clerk
  

16   makes one of those the original and may distribute the others.
  

17   At least, one will be sent to Laurel May.  If you provide the
  

18   Hearing Clerk with your e-mail address, the Hearing Clerk, in
  

19   an entry of appearance, the Hearing Clerk will also forward it
  

20   to you, an e-mail copy.
  

21           For everyone's -- as a courtesy to everyone, if you
  

22   could be mindful that if you will send an electronic version as
  

23   a courtesy, if you, as a courtesy, will forward to one another
  

24   by e-mail what you have filed, it will just facilitate the
  

25   replies, which will be very helpful.

8140



TRANSCRIPT OF PROCEEDINGS-VOL. XXXX

 1           Who else has ideas or thoughts on that?  Mr. English?
  

 2       MR. ENGLISH:  Chip English.  And this is more going
  

 3   forward.  And I realize it's not in control of anybody in this
  

 4   room, but I do want to say it, because it's a pet peeve of mine
  

 5   and I don't think I'm alone, you can electronically file
  

 6   pleadings with almost every Federal Court in this country.  A
  

 7   rule that prevents electronic filing with the Hearing Clerk in
  

 8   November of 2015, is absurd.
  

 9       JUDGE CLIFTON:  Yeah.  That's a good point.  You know,
  

10   another problem in that regard is, if you have looked at the
  

11   regulation that governs this proceeding, the way it is worded,
  

12   it is required that the Hearing Clerk make the changes that are
  

13   mentioned in my transcript certification on hard copy of the
  

14   transcript.  I don't like it for two reasons.  One is, I don't
  

15   think it's necessarily accurate; and number 2 is, if there is a
  

16   court proceeding, the court wants electronic submissions and
  

17   probably would prefer to have the electronic copies of the
  

18   transcripts, the electronic copies of the proposed corrections,
  

19   the electronic copy of my certificate, and they won't be
  

20   looking at those manually-completed changes.  So it's make-work
  

21   that is not helpful.  So there are some antiquated provisions
  

22   that need to be updated, I agree.
  

23           I know that the Secretary of Agriculture is always
  

24   mindful when asked for some proposed changes in regulations of
  

25   what else in the universe of things agricultural is involved
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 1   in publication in the Federal Register, and that often limits
  

 2   what will be undertaken.  All right.  Other ideas?  Copies?
  

 3   Comments?  None.  Does anyone else have anything procedural
  

 4   before we close for the day?  I see nothing.
  

 5           It's almost 12 noon, it is the 40th day, we have 194
  

 6   exhibits, this just seems the perfect time to close.  And I
  

 7   thank each of you for the opportunity to participate in this
  

 8   amazing undertaking.  Yes, it's been costly, it's been costly
  

 9   in time, energy, the health of the participants, you have all
  

10   worked way too hard.  But what -- what a wonderful and enormous
  

11   undertaking.  It truly is historic.  And I congratulate each of
  

12   you for your part in it.
  

13           This concludes our record at 12 noon.
  

14       (Whereupon, the proceedings were concluded.)
  

15
  

16                            ---o0o---
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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